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AMENDMENT  TO  RULES 


SUPREME  COURT  OF  WISCONS^N  * 


Adopted  January  11,  1913 


RniM  IT,  22.  23,  24,  30.  40,  41  and  62  of 
tbe  Hniveme  Gonrt  are  aiuended  so  as  to  read 
u  followB: 

RULE  17.  At  least  twenty  days  before  tbe 
time  set  for  ar^umeut  of  tbe  first  ftsslgumeut 
of  cases  on  any  calendar,  tbe  clerk  sball 
send  to  every  attorney  appearing  In  tbe  caus- 
es on  tbe  calendar  for  tbe  term  a  list  of 
each  causes  as  arranged  on  tbe  calendar. 

RULE  22.  On  Oie  Angnst  cttlendar  shall 
be  i^eed  all  (Soses  In  which  tbe  record  shall 
have  been  filed  before  Augiut  let,  and  on 
the  Jaiinary  caleidar  all  caoses  In  which  tbe 
record  shall  have  been  filed  before  January 
1st.  Any  case  may  be  placed  upon  the  calen- 
dar or  advanced  for  bearing  at  any  time  In 
whldi  It  Is  shown  that  the  Interests  of  tbe 
state,  the  people  at  large,  or  of  any  munici- 
pality are  affected,  or  an  important  constitn- 
tlonal  qaestlon  is  seriously  raJsed,  or  an 
extraordinary  exigency  is  Involved,  and  it  Is 
further  shown  that  d^y  would  be  prejudi- 
cial to  tbe  accomplishment  of  Justice.  No 
appeal  shall  be  placed  upon  the  calendar  un- 
less the  reqnireuients  of  this  rule  be  complied 
with,  except  as  provided  In  rule  82. 

RULE  23.  Actions  and  proceedings  brought 
under  tbe  original  jurisdiction  of  this  court, 
commeuced  prior  to  either  of  tbe  dates  fixed 
for  tbe  filing  of  records  la  the  last  preceding 
section,  shall  be  placed  upon  the  proper  cal- 
oidar. 


RULE  24.  Within  tea  days  after  each  of 
tbe  dates  named  in  rule  22  for  tbe  filing  of 
records  the  clerk  shall  prepare  and  cause  to 
be  printed  a  calcaidar,  arrangliu;  all  civil 
causes  by  circuits,  and  placing  first  In  order 
the  circuit  next  succeeding  dn  numb^  to  tbe 
fii-st  on  the  previous  calendar,  and  arranging 
the  criminal  causes  in  their  order  at  the  foot 

RULE  39.  A  motion  for  a  rehearing  shall 
not  be  argued  orally,  but  shall  be  submitted 
on  printed  arguments,  of  which  fifteen  copies 
shall  be  fuiTilshed  to  tbe  clerk. 

RULE  40.  Tbe  printed  arguments  In  sup- 
port of  tbe  motion  shall  be  served  and  filed 
witbln  fort>'  days  after  the  decision,  and  In 
default  thereof  tbe  motion  shall  be  deemed  to 
have  been  waived. 

RULE  41.  The  printed  arguments  In  op- 
position to  the  motion  shall  be  served  and 
filed  within  fifty  days  after  the  decision,  at 
whl<di  date  the  motion  shall  be  deemed  to 
have  beeu  submitted. 

RULE  62.  Where,  through  mistake,  inad- 
vertence, or  excusable  neglect  tbe  return  up- 
on appeal  in  any  cnuse  shall  not  be  filed  with- 
in the  time  limited  by  section  24  of  these 
rules,  the  court  may,  upon  motion  noticed  for 
hearing  on  the  first  day  of  the  term,  place 
the  cause  on  the  calendar,  on  such  terms  as 
may  be  just. 

The  amendments  to  rule  40  and  41  shall 
not  take  effect  until  July  1,  1913. 
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COOK  T.  BOARD  OF  EfLEOnON  COM'RS 

OF  CHEBOYGAN  COUNTT. 
(Snpreme  Court  of  Michiean.    Nov.  2,  1912.) 

L  ELscnoiiB  (I  126*)— Pbiuabt  Glectioks— 
Qdaxjficatior  or  GAifoiDATss— Ensolled 
MKMBEB  or  POLITICAI.  Pabtt— Ebt-ect. 
Under  Primary  Election  Law  (Pub.  Acts 
lAU.  No.  279)  i  41,  proTidlng  that  all  votea 
cast  for  any  candidate  on  the  balloti  oC  one 
poUtiGal  party  when  aoch  candidate  ia  enrolled 
u  a  member  of  another  party  shall  not  be 
counted,  and  makine  it  unlawful  to  print  on  the 
official  election  ballot  the  name  of  any  candi- 
date unless  fldected  under  authority  of  the  act, 
one  enrolled  as  &  member  of  the  Bepublican 
party  may  not  be  selected  as  a  candidate  of  the 
National  Progressive  party,  and  votes  cast  for 
bim  may  not  be  counted. 

lEd.  Note. — For  other  coses,  see  Elections, 
Cent.  Difc  I  118;  Dec  Dig.  |  126.*] 

2.  MARDAUna  ft  10*}— BlOHT  TO  RXUXF. 

Handamua  IS  not  a  writ  of  right,  and  Is 
allowed  only  In  furtherance  of  jusqce,  and  la 
not  allowed  onless  relator  shows  a  clear  legal 
light  thereto. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  S7;  Dec  Dig.  |  10.*] 

Certiorari  to  Oircalt  Court.  Qieboygan 
County;  Frank  Sfaepbrad,  Jadge. 

Mandamus  by  Cbarles  F.  Cook  against  the 
Board  of  Election  Commissioners  of  Cheboy- 
gan Connty.  There  was  an  order  granting 
the  writ,  and  defendant  brings  certiorari, 
Bevened,  and  petition  for  writ  of  mandamus 
dismilswd. 

Argoed  btf  ore  HOOKE;  a  J.,  and  STBBaiB, 
UcAIArAT/8T0NB»  and  OSraANDBB,  J  J. 

WnUam  M.  Garass,  of  Obeboygan,  for  rela- 
tor, Victor  O.  Spragoe,  of  Ghebf^gan,  for 
■capondent 

STONE,  J.  The  wiit  of  oerttorarl  was  to- 
soed  out  this  court  to  rerlev  action 
of  tbe  drenlt  court  In  granUng  a  writ  of 
nandamna  against  tbe  board  of  election  com- 
■lasloiiers  of  Gb^ioygan  county. 

Gliarles  F.  Oook»  tlw  relator,  wu  enrolled 
as  a  B^mtdican  In  tbe  city  of  caielKvetan 
nnder  tbe  Primary  Election  Law.  At  tbe  re- 
eoit  primary  election,  be  received  eight  votes 
m  tbe  National  ProgjiiariTO  ticket  tor  tbe  ot- 
floe  of  Judge  of  probate  of  Cheboygan  coun- 
ty; tbat  beli^  tbe  hltbeBt  number  of  votes 


cast  for  any  person  for  that  office  on  that 
ticket  Tbe  board  of  county  canvassers  de- 
clared him  nominated,  and  certified  his  name 
to  the  board  of  election  conunlssloners  of 
said  county.  Tbe  board  of  election  commis- 
sioners refused  to  place  bis  name  on  the  elec- 
tion ballot  on  the  ground  that,  having  been 
enrolled  as  a  Republican,  the  votes  cast  for 
blm  on  tbe  National  Progressive  ticket  could 
not  be  counted  under  section  41  of  the  Pri- 
mary Election  Law  (section  41,  Act  279,  Pub. 
Acts  of  1911),  and  tbat  he  is  not  entitled  to 
have  bis  name  placed  on  the  dectlon  ballot. 
Mandamus  was  brought  In  the  circuit  court 
against  the  board  of  election  commissioners 
to  compel  such  board  to  place  the  name  of 
Charles  F.  Cook  on  the  electl<m  ballot,  and 
the  circuit  court  granted  tbe  writ.  In  Its  or- 
der granting  tbe  writ  of  mandamus  appears 
the  following:  "This  matter  comes  on  to  be 
heard  on  petition  and  answer,  and  after 
hearing  aignments  for  tbe  resi>ective  parties 
by  their  counsel,  It  appears  to  the  court,  and 
tbe  court  determines  that  relator  never  was 
enrolled  as  a  member  of  tbe  National  Pro- 
gressive party,  but  was,  and  Is,  enrolled  as 
a  Republican."  It  Is  provided  In  section  41, 
supra,  as  follows:  "All  votes  cast  for  any 
candidate  upon  tbe  ballots  of  one  political 
party,  when  such  candidate  Is  enrolled  as  a 
member  of  another  party,  shall  not  be  count- 
ed. *  It  shall  be  unlawful  for  any 
board  of  election  commissioners  to  print  on 
any  official  election  ballot  prepared  for  the 
use  of  voters  at  any  November,  spring,  char- 
ter or  other  election  the  name  of  any  candi- 
date, unless  such  candidate  was  selected  un- 
der authority  of  tbls  act." 

[1]  Upon  the  above  statemmt  of  facts,  and 
the  finding  of  tbe  drcoit  court,  and  In  view 
of  the  statute  just  qvoted,  tbe  Important 
question  la  whether  tbe  relator  was  entitled 
to  tbe  writ  of  mandamus  against  tbe  board 
of  election  commlssioneze.  We  mtiat  answer 
tbls  question  in  tbe  negative.  It  must  be 
held  tbat  tbe  relator  was  not  selected  as  a 
candidate  of  tbe  National  Progressive  party 
nnder  authority  of  tbe  act,  because  be  was 
eivoUdd  as  a  Bepobllcan,  and  votes  cast  for 
him  could  not  be  counted. 
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[2]  It  was  held  1^  this  court  at  an  early 
day  that,  to  entitle  a  rdator  to  the  writ  of 
mandamus,  he  must  show  a  clear  legal  right 
thereto.  People  t.  Circuit  Judge,  19  Mich. 
296-299.  We  have  also  held  that  the  writ  of 
mandamus  la  not  a  writ  of  right,  and  Is  not 
allowed  to  a  party  who  is  at  fault  or  seek- 
ing to  do  an  Illegal  thing.  Mabl^  t.  Judge 
of  Superior  CJourt,  41  Mich.  31,  1  N.  W.  986. 
We  have  also  said  tiiat  the  writ  will  be  al- 
lowed only  In  furtherance  of  justice,  and  up- 
on a  proper  case  presefited.  Hale  t.  Blsley, 
69  Mich.  596,  37  K.  W.  570.  It  has  been  held 
that  the  writ  will  not  be  granted  to  ac- 
complish a  confessedly  Ulegal  purpose,  eren 
though  the  officer  against  whom  It  is  in- 
voked is  charged  with  an  apress  duty  un- 
der the  statute.  Supervisors  r.  Tp.  of  Moi- 
tor.  94  Mich.  386,  54  N.  W.  169.  We  have 
held  that  the  writ  will  not  Issue  to  enable 
a  relator  to  accomplish  a  violation  of  the 
statute.  Life  Insurance  Go.  v.  Commissions: 
of  Insurance,  128  Mloh.  86,  87  N.  W.  126.  In 
MacKinnon  v.  Auditor  General.  130  Mich. 
662,  90  N.  W.  329,  this  court  held  that  the 
writ  will  not  Issue  unless  it  be  made  to  ap- 
pear that  justice  requires  It  See,  also,  Pre- 
ferred Tontine  Mercantile  Co.  v.  Secretary  of 
State,  183  iilch.  395,  95  N.  W.  417;  Rose  v. 
Common  Council  of  Atiti  Arbor,  134  Mich. 
102,  95  N.  W.  11S3;  Fletcher  ft  Sons  v.  Clr- 
colt  Judge,  136  Mich.  511,  99  N.  W.  748; 
Fuchs  T.  Common  Council  of  Grass  Lake,  166 
Mich.  S69-575.  132  N.  W.  96.  This  rule  Is 
as  applicable  to  the  circuit  court  as  to  this 
court,  as  has  been  frequently  held. 

In  view  of  the  statute  which  we  have 
quoted  and  of  the  fact  that  all  votes  east  for 
the  relator  upon  .the  ticket  Indicated  were 
illegal,  and  should  not  have  been  counted, 
can  It  be  said  that  he  has  any  l^al  right  to 
the  writ  of  mandamus?  We  think  not  To 
issue  the  writ  under  such  drcumstancee 
would  be  to  offer  a  premium  for  a  violation 
of  this  express  provision  of  the  statute.  By 
the  conceded  facts  In  this  case  the  rdator 
has  shown  himself  to  be  without  legal  right 
The  writ  of  mandamus  should  not  have  been 
Issued. 

The  order  and  Judgment  of  the  <drcuit 
court  is  reversed,  and  the  petition  of  the  re- 
lator for  the  writ  of  mandamus  Is  dismissed, 
with  costs  to  the  respondents  against  the  re- 
lator. 


STATE  ex  reL  NOGGLB  v.  CRAWFORD, 
Judge. 

(Supreme  Court  of  North  Dakota.    Oct  17, 

CSyOabw  ConrfJ 

1.  CranoBABi  ({  29*)— Gbouhds  of  Bsudt— 

Ibbboulasitibs. 

The  Supreme  Court  will  not  review  by  cer- 
tiorari an  order  of  the  district  court  permittiug 
dsimantB  of  a  fund  which  had  been  deposited 


with  the  derk  of  court  1^  a  gsnilshee  to  inter- 
vene for  tiie  purpose  of  asserting  rights  there- 
in. In  makiiig  sncb  order  the  court  did  not 
exceed  its  jorisdiotion,  and,  at  most  the  order 
is  erroneous  merely,  and  may  be  corrected  by 
appeaL 

^d.  Note.— For  other  cases,  see  Certiorari, 
Gent  Dig.  |  42;  Dec.  Dig.  |  29.*} 

2.  CnRzOBAEi  (li  B,  29*)— Gaormne— Bxons 
or  JimxsDicTioN — Aocquatb  Rekxdt  bt 
Afpeal. 

Certiorari  will  not  lie  to  review  alleged 
errors  not  going  to  the  jurisdiction  of  the  In- 
ferior court  nor  will  It  Ue  where,  as  in  tida 
case,  the  party  aggrieved  has  an  adequate  rem- 
edy by  appeal. 

[Bd.  Note,r-For  other  cases,  see  Certiorari, 
Cent  Dig.  H  B,  6,  42;  Dec  Dig.  H  5,  29.*] 

Original  writ  of  certiorari  on  the  petitioa 
of  WllUam  J.  Noggle  to  W.  a  Crawford, 
Judffe  of  the  district  court  of  tbe  eoantgr 
of  Staxk.  Writ  quashed. 

Heffron  ft  Baird,  of  Dicktueon,  for  re- 
lator. Thoa.  H.  Pugh,  of  Dickinson,  for  re- 
spondent 

FISK,  J.  On  the  application  of  petitioner 
supported  by  affidavit  this  court  issued  a 
writ  of  certiorari  on  July  24th  last  to  re- 
view an  order  of  the  district  court  of  Stark 
county,  which  order,  In  effect,  permitted 
certain  parties  claiming  an  Interest  in  funds 
which  had  been  paid  into  court  by  a  gar- 
nishee in  certain  garnishment  proceedings 
pending  in  said  court  to  intervene  for  the 
putpoae  of  asserting  their  claim  to  such 
fund.  Sudb  orier  also  directed  the  plain- 
tiff in  the  garnishment  action  to  restore 
said  funds  which  had  theretofore  been  paid 
to  him  under  tite  directions  of  the  court, 
to  the  custody  of  the  clerk,  there  to  abide 
the  result  and  determination  of  the  issues 
raised  by  the  interveners. 

Respondent  has  made  due  return  to  the 
writ  setting  forth  the  following  facts: 

"(1)  That  on  the  2l8t  day  of  December, 
A.  D.  1912,  in  an  action  pending  in  the  said 
district  court  of  Starfi  bounty,  wherein  tbe 
above-named  petitioner  was  plaintiff  and 
George  W.  McClellan  was  defendant  a  iinal 
Judgment  was  roidered  and  altered  In  favor 
of  the  plalntUC  and  against  the  defendant 
for  the  sum  of  $678.03  and  the  costs  of 
suit  of  $36,  making  a  total  Judgmoit  of 
$703.03.  a  true  transcript  of  wnlch  Is  here- 
unto attached  and  martod  'Exhibit  1.' 

"(2)  niat  In  said  above-entitlea  cause  one 
T.  F.  Powers  ft  Co.  had  bem  soiunoiied  as 
a  garnishee  of  the  above-named  defendant, 
George  W.  McClellan,  and  on  the  9th  day 
of  November,  A.  D.  1911,  made  answer  there- 
to, which  answer  was  filed  in  said  cause 
with  the  clfflrk  of  said  court  on  the  aoth 
day  of  ^rll,  A.  D:  1912,  as  appears  and 
from  the  flies  of  the  dark  of  said  court, 
a  trae  transcript  of  which  is  hereto  attached 
and  is  marked  'Exhibit  2.' 

"(3)  That  thereafter,  on  or  about  ttie  17th 
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daj  of  May,  A.  D.  1812,  said  gamiBbee,  T. 
F.  Powers  &  <3o.  brought  Into  waSA  oonrt 
and  deposltod  with  ttae  clerk  tbereof,  under 
a  written  deposit,  the  earn  of  |8M  aa  ap- 
penra  trom  tbe  fflea  of  ttie  dork  of  said 
oonrt,  a  transcript  of  which  written  deposit 
is  hereto  attached  and  marked  'Bzhibit  8.* 

"(4)  That  thereafter,  and  on  tbe  20th  day 
of  May.  A.  D.  1912.  npon  application  of  tiie 
plaintiff  made  ex  parte,  I  made  order  here- 
in directing  the  deA  ot  said  court  to  pay 
to  Bald  plaintiff  any  and  all  anms  of  money 
vrtdch  bad  been  or  fiiaeafteF  ndjght  be  de- 
poBlted  wltb  blm  In  eaid  actbui.  A  tme 
tnnser^  of  said  ordor  la  bereCo  attached 
and  muked  'Biblbit  4.' 

"CDQ  niat  ttoeafta,  and  on  tbe  8d  day 
of  June,  A.  D.  1912,  the  affldaTlt  of  Goa 
Anderson,  one  of  the  membent  of  the  firm 
of  Andmnn  &  EOnundqiadi,  a  copartner- 
ship, wherein  for  said  copartnership  he 
flslmed  an  Intoreet  In  said  money  so  de- 
posited as  aftnesald,  and  for  tbe  first  time 
called  die  attention  of  like  court  to  the  an- 
sww  and  diadosnre  of  gamiahee,  T.  F. 
Powen  ft  Oo^  and  tbe  terms  thereof  waa 
preooited  to  me^  a  trae  transcript  of  which 
Is  litfennto  attadied  and  marked  'Bxblblt 
S.'  That  npon  aald  afildaTit  and  on  motion 
of  Anderson  &  Hlmmelspach  tliat  aald  An- 
derson &  Hlmmelspach  be  Interpleaded,  and 
that  said  money  be  returned  to  the  deposit 
nntU  the  dlq)osltl<m  of  the  issnes  whldi 
wen  by  the  answer  of  the  garnishee,  and 
whicb  should  tie  by  the  Interpleader  of  the 
said  Anderson  ft  Hinmielspach  raised,  I 
IsEoed  an  order  to  show  cause  why  said 
Andereon  ft  Hlmmelspach  ahoold  not  be 
Interpleaded  and  said  money  be  returned  to 
the  deposit,  a  true  transcript  of  which  said 
order  to  show  cause  Is  hereunto  attached, 
and  Is  marked  *Bxhn)lt  6.' 

**(€D  That  the  hearing  on  said  order  to 
show  cause  came  on  to  be  heard  before  me 
at  my  diambers  at  DlcUnson.  N.  D..  July 
8.  1S12.  ThoB.  H.  Pugh  ai^wared  as  attor- 
ney for  the  motion,  and  Saffron  ft  Balrd, 
attorneys  for  the  plaintiff,  appeared  in  op- 
position thereto.  After  hearing  said  motion, 
wbicb  was  based  on  the  exhibits  her^be- 
tare  mteneA  to,  I  thereupon,  to  wit,  on  the 
10th  day  of  July,  A:  D.  1912,  made  an  or- 
der herein  permitting  the  iald  Anderson  ft 
Hlmmdqiach,  as  claimants  to  the  money 
aforesaid,  to  be  Interpleaded  in  the  said 
gsmlshmait  proceedings,  and  that  said  mon- 
ey be  returned  to  said  d^Mwlt  thwe  to  await 
determination  of  the  matter,  to  the  end  that 
the  eiiultable  rights  of  the  several  parties 
elalnitng  Interest  In  said  mon^  might  be 
adjndlcated.  A  true  copy  of  said  order  la 
bereto  attached  and  la  marked  'Exhibit  V  ** 

Vmn  tile  retom,  as  well  as  from  tbe  or^ 
dar  irtilch  It  Is  soo^t  to  have  reviewed.  It 
wears  that  the  learned  district  Indge  deem- 
ed the  mda  theretofore  made  by  him  direct- 


ing tile  tiBtk  to  pay  to  plaintiff  the  funds  tiins 
di^Kulted,  as  ImproTldently  made  onder  mls- 
SHirdiaislon  as  to  the  facta,  but,  howerar 
this  may  be,  we  are  a^eed  that  petitioner 
Is  not  entltied  to  the  ronedy  by  certiorari 
to  lerlew  the  order  complsined  of  for  at 
least  two  obrlons  reasons: 

[1]  First,  certloran  will  not  lie  to  review 
alleged  errors  not  going  to  the  Jurisdiction  of 
the  inferior  court  under  the  plain  language 
section  7S10,  IL  O.  190t^  a  writ  of  certio- 
rari may  be  granted  only  in  cases  where  sndi 
inferior  courts,  officers,  boards,  or  tribunals 
have  exceeded  their  Inrlsdlction.  It  cannot 
be  correctly  said  that  the  court  exceeded  Its 
Jurisdiction  In  nuking  the  order.  At  most, 
such  order  was  merely  erroneous.  The  case 
of  State  v.  Rose,  4  N.  D.  819.  68  N.  W.  614, 
wtaldi  has  beat  callea  to  our  attention,  Is 
not  In  point.  The  order  there  was  not  made 
in  any  pending  action  or  proceeding,  and. 
as  the  court  hdd,  was  deariy  void  as  being 
In  excess  of  Jurisdiction.  Not  so  in  the  case 
at  bar.  By  what  we  have  above  Stated  we 
do  not  mean  to  intlmato  that  such  ordw 
was  even  erroneous.  That  question  Is  not 
before  us,  and  cannot  properly  be  here  con- 
sidered. 

[1]  The  second  reas(m  why  petUl<mer  cannot 
invoke  this  remedy  is  that  the  order  sought 
to  be  here  reviewed  Is  appealable.  That 
such  order  Is  appealable  under  the  provi- 
sions of  section  722S,  R.  0. 190Q,  as  construed 
by  this  court  Is,  we  think,  beyond  question. 
Bolton  V.  Donavan,  9  N.  D.  676,  84  N.  W. 
3S7;  Northern  Pacific  R.  Co.  v.  Barlow,  20 
N.  D.  197,  126  N.  W.  238,  Ann,  Cas.  19120, 
76S,  and  authorities  dted.  See,  also,  cases 
dted  In  note  to  Oteon  v.  Mattlson,  16  N.  D. 
231. 

For  the  above  reasons  the  writ  must  be, 
and  the  same  Is  hraeby,  qoashed. 


WANNEMACHBK  v.  VANCE. 
{Supreme  Court  of  North  Dakota.    Oct  4, 
1912.) 

(SyUabvM      ike  Court.) 

JnooHEHT  (i  143*)— YACATion— DiscBvnoir 
or  Tbial  COtJBT. 

Defendant  was  personally  served  with  a 
sammona,  complaint,  and  other  papers  ui  daim 
and  deUniT  on  Blardi  6, 1S08.  On  Mardi  Slst 
thereafter  he  caused  an  answer  In  due  form  to 
be  served  on  plalntitTs  attorney,  bat  gave  no 
farther  attention  to  the  case  until  August  12, 
1911,  nearly  one  year  after  plalntiflr  had  procur- 
ed judgment  Defendant  states  as  a  reason  for 
vacatlDg  tbe  Judgment  that  be  believed  said 
case  was  disposed  of  and  settled,  and  that,' 
when  the  answer  was  served,  he  was  informed- 
(by  whom  be  fails  to  state)  that  there  sever 
would  be  any  jadgment  entered,  Tbe  andispat- 
ed  facts  disclose,  however,  that  bis  attorney 
was  served  with  a  notice  of  trial  in  said  cause' 
to  August,  1908,  and  in  April.  1909,  with  a  no- 
tice to  produce  at  tbe  trial  certain  exhibits. 
It  also  appears  that  after  jadgment  waa  or- 
dered hi  iwdnliff'B  favor  in  191<^  notices  irere 
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duly  lerred  on  defendant's  coonsel  of  applica- 
tioDB  for  tho  taxation  and  retazation  of  the 
costs  therein,  and  ao  appUcatioD  to  be  reliered 
from  ftich  jadgment  was  made  nntU  about  one 
year  after  its  rendition. 

Held  that,  while  the  granting  or  refusal  to 
grant  applications  of  this  natare  rests  largely 
within  the  soand  discretioQ  of  trial  coarta,  un- 
der the  facts  disclosed  in  this  record  there  was 
DO  room  for  the  exercise  of  any  discretion,  and 
the  order  granting  defendant's  motion  to  vacate 
the  judgment  was  therefore  an  abuse  of  Judi- 
cial discretion,  necessitxtiiic  a.  reversal  thereof. 

[Bd.  Note.— For  other  eases,  see  Jadgment, 
Cent  Dig.  H  269-291;  Deo.  Dig.  {  143.*] 

Appeal  from  District  Court,  Stark  Coun- 
ty; W.  O.  Crawford,  Judge. 

Action  by  George  B.  Wannemacher  against 
Otto  Vance.  From  an  order  vacating  a 
judgment  for  plalntUF  and  granting  defend- 
ant leave  to  defend,  plaintiff  ,  appeals.  Be- 
versed,  wltb  direction  to  reinstate  the  Juds- 
ment  * 

Heffron  A  Balrd,  of  DlcUnaon,  for  appel- 
lant h.  A.  atmpson,  of  Dickinson,  for  re- 
qtondent 

FISK,  J.  railB  la  an  appeal  from  an  order 
of  the  district  court  of  Stark  ooonty  made 
on  Ansost  15,  IBll.  vacating  a  judgment 
rmdered  In  said  court  on  August  15,  1910, 
and  granting  defendant  leave  to  defoid  In 
said  action.  We  are  asked  to  reverse  suck 
order  upon  the  ground  that  the  making 
thereof  was  an  abuse  of  discretion.  The 
facts  necessary  to  an  understanding  of  the 
controversy  are  as  follows: 

The  action  Is  In  claim  and  delivery  to 
recover  the  possession  of  two  horses,  and 
was  commenced  on  March  6,  1908,  by  the 
service  of  the  summons  and  complaint,  to- 
gether with  the  usual  affidavit,  notice,  and 
undertaking  In  claim  and  dellvo-y.  The  two 
horses  In  controversy  were  taken  by  the 
officer  and  retained  until  March  7th,  when 
they  were  rebonded  by  defendant,  and  their 
possession  returned  to  him.  The  defendant 
thereafter,  and  on  March  31,  1908,  served 
upon  counsel  for  plaintiff  an  answer  duly 
verified,  and  stating  a  good  defense  on  the 
merits.  Such  answer,  however,  was  not 
filed  In  the  clerk's  office  until  after  the 
entry  of  the  judgment  by  default  as  above 
stated.  On  August  28,  1908,  notice  of  trial 
was  served  on  defendant's  counsel,  and  on 
April  29th  a  notice  to  produce  certain  notes 
at  the  trial  was  likewise  served  upon  him 
and  service  admitted.  The  cause  was  placed 
on  the  trial  calendar  at  a  term  which  com- 
menced  on  September  8,  1908,  where  it  re- 
mained until  the  entry  of  judgment  On 
May  24,  1910,  the  cause  was  moved  for  trial 
before  Hon.  El  B.  Ooss,  who  was  then  Judge 
of  the  eighth  Judicial  district,  and  who  was 
presiding  at  said  term  by  request  of  the 
Honorable  W.  C  Crawford,  judge  of  the 
Tenth  Judicial  district  Neither  the  defend- 
ant nor  his  counsel  was  present  but  H.  G. 


Berry,  a  practicing  attorney  at  Dickinson, 
appeared,  and  asked  leave  to  defend  at  the 
request  of  one  Krusee  and  one  Merrill,  whom 
he  claimed  were  the  real  parties  In  Interest 
as  they  had  sold  the  horses  to  defendant 
Vance,  and  were  under  obligations  to  defend 
his  title.  The  application,  however,  was  re- 
fused, a  Jury  was  Impaneled,  testimony  in- 
troduced, a  verdict  returned  in  plaintiff's 
favor,  and  judgment  enterjsd  on  August  15, 
1910,  pursuant  to  an  order  of  Judge  Ooss. 
Prior  to  entry  of  audi  Judgment  notices  of 
taxation  and  retaxatlon  of  costs  were  duly 
served  on  d^endant'v  attorn^.  On  Attgnst 
14,  1911,  defendant's  attorney  applied  for 
and  procured  an  order  from  Judge  Crawford 
returnable  on  the  following  day,  requiring 
plaintiff  to  Bhow  cause  why  said  Judgment 
should  not  be  vacated  and  the  defendant 
permitted  to  defend  said  action  on  its  mer- 
its. 

Such  order  was  based  upon  three  affidavits 
which  were  served  wltb  the  order  upon 
plaintiff's  oonnael,  as  foUowa*  omitting  for- 
nul  parts: 

"Otto  Tanoe,  being  first  duly  sworn,  states: 
That  Be  is  the  defendant  In  the  above-enr 
titied  action,  which  action  was  began  by  the 
Issuance  and  service  of  a  summons  ther^  in 
March,  1908;  that  within  the  thirty  days 
time  spedfled  In  said  summons  the  defend- 
ant duly  appeared  in  said  action  and  served 
his  verified  answer  to  the  complaint  therein 
upon  Messrs.  Heffron  ft  Balrd,  the  plain- 
tiff's attorneys;  that  from  the  date  said 
answer  was  served  this  affiant  until  Sat- 
urday, August  12,  1911,  believed  that  said 
case  was  disposed  of  and  settled.  He  was 
Informed  at  the  time  said  answer  was  served 
that  there  never  would  be  any  Judgment 
entered  in  said  action,  and  relied  thereon. 
That  he  is  now  Informed  and  believes,  and 
was  first  informed  August  12,  1911|  tiiat  a 
judgment  in  this  action  on  August  15,  1910, 
was  entered  against  him.  Affiant  states 
that  the  action  was  one  In  claim  and  de- 
livery and  that  this  affiant  the  defendant  In 
the  action,  was  the  sole  and  absolute  owner 
of  the  property  In  question,  and  the  plaintiff, 
Q.  R.  Wannemacher,  had  no  right  title,  or 
interest  therein.  That  affiant  was  in  pos- 
session of  the  property  at  the  time  that  ac- 
tion was  commenced,  had  bought  and  paid 
for  the  same,  and  was  the  absolute  and  ex- 
clusive owner  thereof.  That  the  judgment 
entered  in  said  action  was  entered  by  de- 
foult  of  the  defendant  not  being  In  court  at 
the  time  said  judgment  was  entered.  That 
the  Judgment  in  said  action  was  not  enters 
ed  until  a  period  of  over  two  years  had 
elapsed  since  the  case  was  first  at  Issue,  and 
over  two  years  after  defendant  was  Informed 
that  no  judgment  would  ever  be  entered  iu 
the  case.  Affiant  hereby  makes  reference  to 
his  verified  answer  for  his  defense  to  said 
action  which  answer  la  filed  in  the  clerk  of 
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conrt's  office.  Affiant  fnrther  states  tliat  be 
haa  stated  all  the  facts  of  his  case  to  Mr. 
Ia  a.  Simpson,  as  attorney  at  law  of  Dlciiln- 
wtm,  N,  D.,  and  Is  advised  by  the  said  L.  A. 
Simpson  that  this  defendant  has  a  fnll,  com- 
plete, and  absolote  defense  to  plaintiff's 
cause  of  action  and  to  each  and  avery  part 
thereof^  Affiant  makes  this  affidavit  for  the 
purpose  of  b^ng  rellered  from  the  jadgment 
ratered  In  said  case,  and  astos  that  the  same 
on  sndi  trams  as  ttie  court  may  de&a  Jnst 
and  reasonable,  be  set  aside,  canceled,  and 
annnlled,  and  that  the  case  be  set  down  for 
trial  and  tbe  defendant  be  permitted  to 
j»roTe  the  allegations  of  his  answer.  That 
daring  all  the  time  since  the  anmrnons  and 
comidalnt  was  served  upon  the  defendant  he 
has  Item  a  resident  wltbln  the  Tentb  Judicial 
district,  and  has  frequently  seen  the  plain- 
tiff In  this  action  and  hla  attorneys,  and 
never  at  any  time  or  place  has  affiant  been 
notified  by  either  said  plaintiff  or  bis  attor- 
oeym  that  any  Jndgmoit  in  said  action  was 
entered.  That  affiant  did  not  have  his  at- 
torney of  record,  L.  A.  Simpson,  appear  at 
the  trial  of  said  case  when  said  Judgment 
was  entered  because  affiant  was  acting  under 
the  belief  and  understanding  that  the  case 
bad  been  settled  and  that  no  Judgmoit  would 
erer  be  entered  therein.  Further  affiant 
ealth  not   Otto  Vance." 

"H.  C.  Berry,  being  first  dnly  sworn, 
states:  That  be  is  an  attorney  at  law  re- 
siding at  Dickinson,  N.  D.  That  he  Is  well 
acquainted  with  O.  B.  Wannemacher,  the 
plalndfl  in  the  above-entitled  action.  That 
be  also  is  familiar  with  the  pleadings  in  this 
case  and  with  the  facts  and  circumstances 
connected  with  tlils  case.  That  he  recalls  the 
time  when  said  case  In  the  district  court  of 
Stark  county  was  moved  for  trial  at  the 
April,  1010,  term  of  said  court,  according  to 
affiant's  best  recollection.  That  L.  A.  Simp- 
son, the  attorney  of  record  for  the  defend- 
ant in  the  case,  was  absoat  from  the  city  at 
said  time  and  place,  and  tliat  one  R.  A. 
Kmsee,  who  Is  the  real  party  in  interest 
defendant  in  this  case,  and  the  person 
through  whom  the  defendant  derived  hla  ti- 
tle to  the  horses  In  question  in  the  litiga- 
tion herein,  requested  this  affiant  -when  the 
case  was  called  on  the  calendar  to  appear 
and  def^d  the  action  in  behalf  of  said  de- 
fendant, Vance,  the  said  B.  A.  Kmsee  claim- 
ing that  he  had  the  witnesses  there  on  be- 
half of  the  defendant  Affiant  further  states 
that  the  Honorable  B.  B.  Goes  was  the  pre- 
siding Judge  at  said  trial  sitting  In  the  place 
of  Hon.  W.  C.  Crawford,  and  affiant  states 
that  the  trial  Judge,  Hem.  B.  B.  Goes,  re- 
fused to  permit  affiant  to  appear  for  the 
defoidant  In  said  action  and  based  his  re- 
fnaal  upon  the  ground  that  this  affiant  had 
no  authority  from  the  defepdant  Vance,  to 
appear  in  said  case.  Affiant  states  that  he 
had  no  authori^  dlrert  fnHO  said  Tance  and 
never  had,  but  fliat  be  was  requested  to  ap- 


pear and  defend  tiie  action  in  the  name  of 
Vance  by  the  said  R,  A.  Krusee.  Affiant 
further  states  that  the  said  R.  A.  Krusee 
stated  that  the  defendant  above  named,  Otto 
Vance,  had  been  Informed  at  the  time  the 
action  was  commenced  that  no  Judgment 
would  be  taken  against  him  (Vance),  and 
that  the  defense  of  the  action  would  be  at- 
tended to  by  him,  B.  A.  Krusee.  Ttat  upon 
the  court's  refusal  to  let  this  affiant  defend 
the  action  at  the  trial  thereof,  Judgmrat  In 
default  of  the  defendant  was  thereupon  tak- 
en by  the  plaintiff  as  affiant  is  tuformed  and 
believes.  Affiant  further  states  that  he  does 
not  personally  know  the  defendant,  and  that 
he  never  at  any  time  communicated  to  him 
the  fact  of  his  und^taklng  to  appear  and 
defmd  the  cas^  or  any  other  fact  or  drcum- 
Btance  connected  with  the  case.  Farther  af- 
fiant salth  not  H.  C.  Berry." 

"L  A.  Simpson,  being  first  duly  sworn, 
says:  That  he  was  the  attorney  of  record 
for  the  defendant  In  said  action,  having  been 
retained  as  such  on  or  about  the  day  said  ac- 
tion was  started  in  March,  1908.  That  with- 
in the  statutory  time  he  presoited  a  duly 
verified  answer  for  the  defendant  and  due 
service  of  said  answer  was  made  upon  plain- 
tiff's attorneys.  That  more  than  two  years 
elapsed  from  the  time  of  the  service  of  said 
summons  and  complaint  before  any  Judgment 
was  ever  entered  in  the  case,  and  that  said 
action  was  continued  in  court  by  the  plain- 
tiff over  several  terms  to  which  continuance 
as  affiant  Is  Informed  and  believes,  the  de- 
fendant took  no  part  in  and  had  no  notice 
of.  That  at  the  time  of  the  entry  of  said 
Judgment  herein  this  affiant  was  absent  from 
the  state  of  North  Dakota  and  had  been  ab- 
sent for  about  one  year.  Affiant  understood 
about  the  time  that  the  answer  of  the  de- 
fendant was  Interposed  in  this  case  the  said 
action  had  been  settled  and  adjusted  by  G. 
R.  Wannemacher,  the  plaintiff  herein,  and 
one  R.  A  Emsee,  who,  as  affiant  was  Inform- 
ed and  believes,  was  the  real  party  defeid- 
ant  In  Interest,  and  affiant  was  informed  by 
said  G.  R.  Wannemacher  in  Slarch  or  April, 
1908,  that  said  action  would  not  be  tried, 
but  that  the  same  would  be  settled  and  ad- 
Justed  between  the  said  Wannemacher  lind 
said  R.  A.  Krusee,  who  at  that  time,  as  affi- 
ant Is  informed,  or  had  lately  been  In  part- 
nership, and  that  the  litigation  was  the  re- 
sult over  the  dispute  of  the  ownership  of 
partnership  property.  Affiant  further  states 
that  he  never  notified  the  said  Otto  Vance  at 
any  time  tbat  said  case  would  be  brought 
on  for  trial  because  affiant  was  acting  in  the 
belief  that  the  said  action  would  not  be 
brought  to  trial,  and  affiant  never  had  any 
personal  notice  of  the  entry  of  Judgment 
against  the  defendant  herein  until  recently 
and  got  notice  thereof  to  the  defendant  Otto 
Tance  as  speedily  as  possible  after  said  no- 
tice, ^at  the  entry  of  said  Judgment,  as 
far  as  this  affiant  or  the  defendant  Is  cm- 
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cerned.  Is  a  result  of  a  mistake  of  the  tects 
and  a  mlsnnderstandliig  concmilng  the  set- 
tlement of  the  case.   U  A-  Simpson." 

At  the  hearing  of  such  order  to  show  cause 
plaintKTs  counsel  submitted  the  following 
affidaTit,  omitting  formal  parts:  "F.  O.  Hef- 
fron.  being  duly  sworn,  says:  That  a  num- 
ber of  months  ago  L.  A.  Simpson,  EkKi.,  at- 
torney for  defendant,  came  Into  the  office  of 
Heffron  &  Baird,  and  made  Inquiries  of  affi- 
ant In  reference  to  the  judgment  In  favor  of 
plaintiff  and  against  defendant  In  this  ac- 
tion, and  sereral  times  since  then  has  made 
inquiries  In  reference  to  said  Judgment 
That  affiant  has  conversed  with  H.  G.  Bory, 
Esq.,  and  L.  A.  filmpson,  Bsq.,  many  times 
since  said  Judgment  with  regard  to  appealing 
from  the  same,  some  of  which  conversations 
were  more  than  a  year  ago.  That  said  case 
of  Q.  R.  Wannemacher  versus  Otto  Vance 
was  r«^larly  on  the  calendar  for  the  May, 

1910,  term  of  the  district  court  of  Stark  coun- 
ty, as  was  also  the  case  entitled  G.  B.  Wan- 
nemacher against  Krusee;  both  of  said  ac- 
tions being  actions  In  claim  and  delivery. 
That  from  the  affiant's  knowledge  of  said  ac- 
tion the  defense  in  this  case  was  much  weak- 
er than  it  was  In  said  case  against  B.  A. 
Krusee.  That,  when  said  case  of  O.  B.  Wan- 
nemacher versus  R.  A.  Krusee  was  called, 
said  R.  A.  Krusee  was  present  in  court  with 
his  attorney,  H.  C.  Berry,  and  others  report- 
ed to  be  witnesses  for  defense.  That  In 
said  case  against  R.  A.  Krusee  said  B.  A. 
Krusee  interposed  no  defense  whatever.  That 
this  affiant  la  Informed  and  believes  and  from 
his  knowledge  of  both  cases  states  It  to  be  a 
fact  that  the  alleged  defense  In  the  B.  A. 
Krusee  case  and  this  case  would  have  been 
the  same.  That  this  case  when  called  on 
the  calendar  was  regularly  tried  before  the 
court,  Hon.  m  B.  Gobs  presiding,  and  a  Jury 
and  verdict  rendered  thereon  In  favor  of 
plaintiff.  That  plaintiff,  G.  B>  Wannemach- 
er, now  resides  in  Columbus,  Ohio,  and  has 
dime  so  practically  since  time  of  said  trial, 
and  of  which  fact  the  defendants  are  well 
aware,  and  have  been  aware  ever  since  the 
removal  of  said  G.  R.  Wannemacher  from 
the  state  of  North  Dakota.  That  affiant  ver- 
ily believes  said  G.  B.  Wannemacher,  if  pos- 
sible to  have  him  present  or  get  an  affidavit 
from  him,  would  testify  or  make  affidavit 
to  the  fact  that  he  never  Informed  the  de- 
fmdant's  attorney  or  any  one  else  that  he 
expected  to  settle  this  action  with  said  R.  A. 
Krusee.   That  since  March,  1906,  to  August, 

1911,  affiant  has  not  known  of  the  where- 
abouts of  said  Otto  Vance,  though  making 
repeated  inquiries  In  regard  to  him.  Affiant 
verily  believes  from  his  knowledge  of  said 
case  that  neither  plaintiff  nor  any  of  his  at- 
torneys have  known  of  the  whereabouts  of 
said  Otto  Vance  since  March,  1908.  F.  O. 
Heffron." 

And  defendant's  counsel  submitted  two  re- 
buttal affidavits  which  ware  considered  by 
the  court  as  follows: 


'Tfc  A.  Simpson,  b^ng  first  duly  sworn, 
states  that  he  has  read  the  affidavit  trf  F.  a 
Hcflron  made  herein  and  sworn  to  on  August 
15,  1911,  before  Thos.  H.  Pugh,  notary  pub- 
lic.  He  further  states  that  the  statements 
made  by  Mr.  Heffnm  in  his  affidavit  that 
Ih  A.  Sliqpson,  attorney  for  defendant,  came 
into  the  office  of  HefOron  Sc.  Baird  and  made 
inquiries  of  affiant  in  reference  to  the  Judg- 
ment In  favor  of  the  plaintiff  and  against 
the  defendant  in  this  action,  *  •  *  and 
conversed  with  L.  A.  Simpson  many  times 
since  said  Judgment  with  regard  to  appealing 
from  the  same,  some  of  which,  conversations 
were  more  than  a  year  ago,'  Is  a  misstate- 
ment of  the  fact  Inadvertently  made  by  Mr. 
Heffron.  Affiant  states  that  on  or  about  July 
7,  1911,  an  action  was  begun  in  the  district 
court  by  Heffron  &  Baird  entitled  G.  R. 
Wannemacher  v.  Otto  Vance  and  Others,  and 
that  when  affiant  was  retained  by  T.  N.  Hart- 
ung,  one  of  the  defendants  in  said  last  case, 
he  made  an  examination  of  the  records  and 
flies  in  said  case,  and  then  went  to  the  office 
of  Heffron  &  Baird,  and  talked  with  Mr. 
HefTron.  but  not  with  respect  to  the  appeal- 
ing of  the  case,  but  only  concerning  the  set- 
ting aside  of  the  Judgment  entered  therein 
by  default  That  affiant  then  stated  to  Mr. 
Heffron  that  no  notice  of  the  entry  of  Judg- 
ment had  been  served  upon  this  affiant  to 
his  best  recollection.  Affiant  further  states 
that  he  then  told  Mr.  Heffron  that  he  would 
endeavor  to  communicate  with  Mr.  Vance, 
and  advise  the  said  Vance  of  the  condition 
of  the  case,  and  affiant  states  that  he  did 
communicate  with  Mr.  Vance  and  that  Im- 
mediately upon  said  Vance  calling  upon  this 
affiant  the  application  to  set  aside  the  Judg- 
ment was  made.  Further  affiant  salth  not 
L.  A.  Simpson.  Subscribed  and  sworn  to 
btfore  me  this  IBth  day  of  August  1911.  C. 
U.  Ooleman,  Notary  PubUc,  Stark  Co.,  N.  D.'* 

"H.  C.  B&rry,  being  first  duly  sworn,  states 
that  be  is  the  identical  H.  C.  Berry  men- 
tioned in  the  affidavit  of  F.  O.  HefTron  made 
in  said  case  and  sworn  to  on  the  15th  day 
of  August  1011.  Affiant  further  says  that  he 
respectfully  hereby  calls  the  attention  of  the 
court  to  the  transcript  of  the  things  occur- 
ring in  the  court  on  the  24th  day  of  May* 
1910,  at  the  tlioe  the  above-entitled  action 
was  called  for  trial  as  on  default  Affiant 
further  states  that  Mr.  Heffron  in  bis  said 
affidavit  is  In  error  when  he  says  that  he  has 
tolked  with  this  affiant  many  times  or  at 
all  since  August  15, 1910,  about  the  Judgment 
In  favor  of  the  plaintiff  and  against  the  de- 
fendant Otto  Vance,  save  and  except  that  at 
one  time  this  affiant  stated  to  F.  0.  Heffron 
and  others  that  he  believed  the  defendant 
Vance,  had  a  good  defense  to  said  action,  and 
that  the  order  of  his  honor.  Judge  Goss,  was 
arbitrary  and  unjust  and  also  in  error  when 
he  states  that  affiant  has  talked  with  Mr. 
Heffron  with  regard  to  appealing  from  the 
said  Judgment  Affiant  states  that  he  has 
talked  with  Bfr.  H^Enm  during  the  times  re- 


Digitized  by 


Google 


SMITH  WIUAnOHBT 


7 


temd  to  in  hiB  affidavit  concemljag  tbe  judg- 
ment In  favor  of  tbe  plaintiff  tbat  was  en- 
tered against  R.  A.  Kni8e&  Further  affiant 
salth  not.  B.  C  Berry.'; 

And  tbere  waa  also  Bnl»nittod  at  said  time 
a  transcript  <^  tbe  proceedings  bad  at  tbe 
time  the  case  was  called  for  trial  before 
Jndge  Goes.  Tbls  transcript  merely  ibows 
what  took  place  with  reference  to  tbe  ap- 
plication of  Mr.  Berry  to  be  permitted  to  de- 
fend said  action  In  the  Interest  of  Kmsee 
and  Merrill,  and  we  do  not  dean  it  of  auf- 
fldrat  Importance  to  Incorporate  Into  this 
opinion.  At  the  condoslon  of  the  hearing 
Ml  sneh  OEdw  to  show  causey  Judge  Craw- 
ford made  an  order  from  which  this  appeal 
is  xnoaecnted.  Bcifl|KHid»fB  connsti  filed  no 
brief  In  this  court,  but  did  file  an  amended 
abatrut 

From  the  above  facts  we  are  required  to 
decide  wtuUhBt  in  Tacattng  sncb  Jadgmcnt 
the  hnrer  court  abnaed  Its  discretion.  It  is, 
of  course,  elementary,  and  this  court  has 
repeatedly  held,  that  In  sncfa  matters  trial 
coorta  are  vested  with  a  somid  Judicial  dls- 
cretkm  and  tta  ueiclse  tbweof  by  such 
oonrtB  vrill  not  be  Interfered  with  t^^  the 
Supreme  Conrt,  except  In  cases  of  manifest 
abnse  of  sncb  discretion,  and  we  are  espe- 
cially loath  to  Interfere  with  orders  of  tbe 
district  court  where  such  orders  as  in  this 
case  vacate  tbe  deCaolt  and  permit  a  trial  on 
the  merits.  We  faave  considered  the  appeal 
In  the  light  of  such  rule,  and  we  are  agreed 
that  in  granting  the  motion  to  vacate  the 
Judgment  the  trial  court  clearly  abused  its 
discretion.  There  was  no  valid  eicase  shown 
tor  deftadant^s  n^Iect  to  appear  and  de- 
fend such  action.  On  tbe  contrary,  the  rec>- 
ord  convicts  him  and  his  attorney,  not  only 
of  gross  and  Inexcusable  negligence  In  fall- 
ing to  thus  defend  tbe  cause,  but  it  also  con- 
victs them  of  gross  laches  In  applying  for 
relief  after  the  Judgment  was  rendered.  The 
only  excuse  offered  by  defoidant  for  per- 
mitting such  default  is  that  "he  was  inform- 
ed at  the  time  said  answer  was  served  that 
tbere  never  would  be  any  Judgment  taken 
againat  him  and  relied  tbereon."  He  does 
not  state  that  such  Information  came  from 
a  source  that  would  bind  the  plalntlfl,  or 
that  he  was  Justified  in  relyli^;  ttaerenL  In 
this  the  case  at  bar  differs  radically  from 
til*  case  of  Minnesota  Thresher  Mfg.  Co.  v. 
Hols,  10  N.  D.  16,  84  Vt.  W.  681.  ITarther^ 
morev  be  does  not  contend  that  thae  was 
any  valid  or  lawful  agreemei^  entered  into 
to  that  effect;  and  wbea  on  August  28,  1908, 
a  notice  of  trial  was  served  on  bis  attorney, 
and  when  oa  Aprfl  29, 1909,  a  noUee  to  pro- 
duce at  the  trial  certain  exhibits  was  serv- 
ed on  Ida  attorney,  he  was  definitely  ap- 
prised of  plaintiff's  Intention  to  prosecute 
snch  actl<tt  to  a  final  determination.  De- 
fendant and  tala  counael,  Itowerer,  apjMrent- 


ly  Ignored  snch  notices,  and  paid  no  further 
attention  to  tbe  litigation.  This,  under  tbe 
drcumstancea,  was,  we  think,  grom  and  inex- 
cusable negligence.  Again,  after  plaintiff  had 
submitted  proof  of  bis  cause  of  action  and  oh- 
talned  an  ordw  for  Judgment  In  1910,  no- 
tices of  taxation  and  relaxation  of  the  costs 
were  served  lywn  d^endant's  counsel  In 
July  and  Ai^ust  of  said  year,  and  yet  no 
steps  were  taken  to  be  relieved  from  the 
Judgment  until  more  than  one  year  after 
Buch  notices  were  served.  This  was  gross 
laches  fbr  which  defendant  does  not  offer 
any  adequate  excuse.  True,  he  states  in  bis 
affidavit  "that  from  the  date  said  answer 
was  served  this  affiant,  until  Saturday  Au- 
gust 12,  1911,  believed  that  said  case  was 
disposed  of  and  settled,"  but  he  shows  no 
basis  which  authorized  any  such  belief  on 
his  part,  and  the  undisputed  facts  disclose 
that  be  was  not  justified  in  such  belief.  QThe 
fact  that  Mr.  Berry  appeared  when  the  case 
was  called  for  trial  and  requested  leave  to 
defend  in  behalf  of  persons  not  parties  to 
the  record,  and  asked  leave  to  intervene  and 
was  denied  such  requests,  affords  no  excuse 
to  defendant,  in  the  li^t  of  the  record  foots, 
for  bis  pal^ble  negllgttice  and  laches  afore- 
said. 

For  the  above  reasons,  the  order  appealed 
from  la  reversed,  and  ttie  district  court  Is 
directed  to  idn^to  audi  Judgment  ^ 
peUant  will  recover  coats  on  the  aiveaL 
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SMITH  V.  WILLOUGHBT. 

(Supreme  Court  of  North  Dakota.  Oct  81, 

1912.) 

1.  Bepuctin  (H  9S,  103*)— Ciahc  aitd  Db* 
xivkbt—Altbrnatitx  Judoueni— Vkbdiot. 

In  a  claim  and  delivery  proceeding  brought 
under  sections  7036  and  707S.  R.  a  190C,  and 
in  which  tbe  defendant  Is  shown  to  be  enticed 
to  a  returh  of  the  property  seized  and  where, 
althoogh  it  is  shown  that  the  plaintiff  offered 
the  said  property  for  sale  at  public  auction  be- 
fore the  trial,  it  Is  also  shown  that  be  himself 
purchased  the  greater  part  thereof  at  such  sale, 
tbe  Judgment  shoald  be  in  the  alternative  for  a 
return  of  the  proper^  or  for  the  value  there* 
of,  and  a  judgment  for  the  value  only  is  erro- 
neous. Under  such  a  state  of  facts,  it  cannot 
be  said  that  the  proof  discloses  "that  a  return 
cannot  be  had,"  vrbleh  most  be  shown  under 
tbe  statute  before  a  Judgment  for  the  valoe 
alone  can  be  rendered.  In  snch  a  case,  also, 
the  verdict  should  spedficsHv  describe  the  sev- 
eral articles  of  property  and  the  value  of  each 
of  aaid  articles. 
[Ed.  Note. — For  other  cases,  see  Replevin. 

10?*]         "         ^^"5  58 

2.  Baiuient  (I  36*)— AonoN  Against  Thibd 
Perso  k— D  auaoeb. 

Where  chattels  are  wrongfully  taken  from 
a  bailee,  but  are  afterwards,  and  before  suit 
by  such  bailee,  replevied  from  the  wrongdoer 
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and  returned  to  the  posaesslon  of  tbe  tnie 
owners  or  bailors,  such  bailee  in  a  suit  against 
lueU  wrongdoer  can  merely  recover  damages 
based  upon  th«  Injury  to  hfs  special  interest, 
and  cannot  recover  for  the  full  value  of  the  ar- 
ticles taken  from  him.  The  verdict  also  and 
Judgment  should  specifically  describe  the  articles 
for  whidi  a  recovery  is  allowed,  or  a  return  of 
which  Is  ordered,  and  the  valae  of  each  of  the 
said  articles. 

[Ed.  Note^For  other  cases,  see  Bailment, 
Cent  Dig.  1 182;  Dea  Dig.  |  SS.*] 

8.  Apfkai:,  and  SIbbos  (|  1177*)— Dxspositzon 

OT  OaTTBE— RENDinOK  OV  JUDQICBHT. 

Where,  however,  there  Is  no  dispute  in  the 
evidence  as  to  tbe  value  of  tbe  property  not 
so  held  as  a  bailment,  but  wrongful^  disposed 
of  or.  still  held  by  the  plaintiff,  and  no  point 
whatever  is  made  on  the  trial  as  to  the  value  of 
the  bailed  property,  bat  of  the  property  owned 
by  tbe  defendant  in  the  claim  and  delivery  pro- 
ceeding, and  vrrongfully  sold  or  withheld  vy  the 
plaintiff  alone,  a  new  trial  need  not  necessarily 
be  ordered,  but  tbe  judgment  may  be  made  to 
conform  to  the  facts. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  4597-4620;  Deo.  Dig.  S 
1177.*] 

4.  Rbpuctiit  (S  104*)—  Altebnatite  Juna- 

UBNT — SfBCIFTIKG  VALUE  Of  ABTICI^. 
In  such  proceeding,  a  judgment  in  the  al- 
ternative for  the  return  of  the  property  or  for 
the  value  thereof,  and  for  damages  for  the  de- 
tention thereof,  should  spectfically  describe  tbe 
Items  of  property  and  the  value  thereof.  Such 
specificatioa  of  the  value  of  each  article,  how- 
ever, need  not  be  made  in  the  absence  of  a  de- 
mand therefor  on  the  trial,  and.  in  the  absence 
of  Budi  demand,  a  verdict  and  judgment  in  the 
aggregate  can  be  given. 

[Bd.  Note^For  other  cases,  see  Reple^ 
Ceot  Dig.  I  892;  Dee.  Dig.  1  104.*] 

Appeal  from  District  Court,  Foster  Coun- 
ty; Burke,  Judge. 

Action  by  B.  Delafleld  Smith  against  Ellis 
WUlougbby.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  on  condi- 
tion. 

The  plaintlfr  and  appellant  in  a  dalm  and 
delivery  proceeding  under  the  statute  seized 
certain  personal  property  of  the  defendant 
upon  which  he  claimed  to  hold  certain  chat- 
tel mortgages.  The  plhlntlfiT  filed  a  com- 
plaint In  the  action.  Betting  up  his  allied 
special  Interest  under  said  chattel  mortgagee, 
describing  the  property  to  be  seized,  and  de- 
manding Judgment  for  Immediate  possession. 
Defendant  answered  by  pleading  payment 
and  certain  other  defenses,  and  in  his  turn 
prayed  "for  judgment,  against  said  plaintiff 
for  the  immediate  return  and  possession  of 
the  property  described  in  said  complaint,  or 
the  sum  of  f5,000,  the  value  thereof  In  case  a 
delivery  cannot  be  had,  and  $1,000  damages 
for  the  detention  thereof,  and  costs."  The 
verdict  was:  "We,  the  jury,  find  that  at  the 
time  of  the  commencement  of  this  action  tbe 
defendant  was  entitled  to  the  possession  of 
Bald  property,  and  that  Its  value  was  $1,878." 
On  thla  verdict  the  trial  court  entered  judg- 
ment "that  the  defoidant  have  and  be 
awarded,  and  the  defendant  la  awarded, 


judgmoit  against  the  plaintiff  In  the  above- 
entitled  action  for  the  sum  of  $1,878,  the 
same  being  tbe  ralue  of  the  [sroperty  so 
taken  by  the  plaintiff,  and  not  returned  to 
the  said  defendant  in  the  above-entitled  ac- 
tion.** From  this  judgment  this  appeal  was 
takeo.  The  evidence  showed  tiat,  after  the 
seizure  t>y  the  plaintiff  and  before  the  trial 
the  Bald  plaintiff  had  sold  at  public  auction 
the  machinery  and  21  or  22  horses  s^zed  by 
him,  and  that  *21  more  of  said  horses  bad 
been  repleHed  by  the  wife  and  children  of 
the  defendant,  and  that  at  the  time  of  the 
seizure  of  such  property  by  the  plaintiff  they 
had  beloDgeiJ  to  such  wife  and  cbildr«i. 
though  they  were  in  the  bam  of  the  defend- 
ant. It  also  showed  that  after  such  sale 
plaintiff  settled  with  other  parties  for  S  more 
of  the  horses.  Nearly  all  of  the  property 
sold  at  the  public  auction,  howevo-,  was 
bid  in  by  the  plaintiff  himself. 

Guy  O.  H.  Oorllas.  of  Portland.  Or.,  for  ep- 
peUant.  W.  a  Lowden,  of  McHenry,  tor  re- 
spondoiL 

BRUOB,  J.  (aftOT  stating  the  facts  as 
above).  [1]  Plaintiff  and  appellant  contends 
as  grounds  for  reversal  ofr  the  judgmeut 
herein  (1)  that  under  the  provisions  of  our 
statute  (sections  7036  and  7075.  R.  O.  1905) 
a  plaintiff  who  has  wrongfully  taken  prop- 
erty In  claim  and  delivery  proceedings  has 
an  absolute  right  to  tbe  judgment  against 
him  being  in  the  alternative  for  the  return 
of  the  property  or  its  value  In  case  a  return 
cannot  be  had,  and  that  no  such  alternative 
was  given  in  this  case ;  (2)  that  the  verdict 
nowhere  describes  the  personal  property  for 
whldi  the  compensation  is  required  to  be 
made,  but  merely  speaks  of  It  as  "said  prop- 
erty" ;  (3)  even  if  the  words  "said  property" 
can  be  regarded  as  a  description  of  the  prop- 
erty described  In  the  complaint,  plaintiff  and 
appellant  contends  that  such  v)erdict  is  un- 
warranted and  unsustained  by  the  evidence, 
as  the  testimony  shows  that  at  least  21  of 
the  horses  described  In  the  complaint  did 
not  beloDg  to  the  defendant  at  all,  but  to 
bis  wife  and  children,  and  were  r^levied  by 
them,  and,  as  far  as  the  evidence  discloses, 
are  now  In  their  possession. 

There  appears  to  be  some  doubt  in  the 
authorities  as  to  whether  in  an  action  be- 
tween the  original  parties  and  where  the 
property  which  Is  put  up  at  public  auction 
or  otherwise  sold  Is  conveyed  to  a  third  par* 
ty  the  judgment  should  be  In  the  alternative. 
See  Larson  v.  Hanson,  21  N.  D.  411,  131  N. 
W.  231;  Sherman  v.  Clarke,  24  Minn.  37; 
Faulkner  v.  First  National  Bank,  130  CaL 
258,  62  Pac.  463;  Park  v.  Robinson,  15  S.  D. 
651,  91  N.  W.  344;  McNamara  r.  Blseul^, 
14  Abb.  Frac.  (N.  S.  N.  Y.)  25.  There  can  be 
no  doubt,  however,  that  a  Judgment  In  the 
alternative  should  have  been  rendered  In 
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the  tnae  at  bar.  Althon^  the  plaintiff  sold 
at  pnUlc  auction  the  hones  and  machinery 
which  were  not  replerled  from  him,  the 
iKoof  is  uncontradicted  that  he  himself  was 
fbe  purchaser  of  by  far  the  greater  part 
tliereof.  and  the  itresnnqitlonf  In  the  abs^ice 
of  proof  to  fbe  contrary,  of  coarse,  mnst  be 
that  he  was  In  the  posmsion  thereof  at  the 
time  of  the  tiial.  Tlie  statutes  (sections  7036 
and  7079  of  the  Code  of  1005)  reqaire  a  judg- 
ment to  be  In  the  altematlTe,  except  when  It 
is  sbowQ  that  a  delivery  cannot  be  bad,  and 
the  proof  In  the  case  at  bar  falls  very  far 
Efaort  of  showing  sneh  Impos^billty  of  dellT- 
err- 

The  general  fule  seems  to  be  that,  "where 
several  Articles  are  embraced  in  an  action 
of  reple^,  the  Judgment  following  the  ver- 
dict sliould  show  the  separate  value  of  each 
article  so  that,  by  the  return  of  any  one  or 
more  articles,  the  Judgment  may  be  satisfied 
pro  tanto.  18  Gni^c.  PI.  ft  Pr.  p.  602.  The 
rule  it  is  said  is  for  the  purpose  of  enabling 
the  court  by  Its  Judgment  to  afford  the  party 
entitled  to  the  property  a  complete  remedy 
in  case  the  proper^  cannot  be  obtained  on 
execution,  and  is  also  evidently  for  the  pur- 
pose of  enabling  the  wrongdoer  to  return 
what  he  can  of  the  property  and  reduce  the 
Judgment  pro  tanto  by  a  return  of  a  portion 
thereof.  This  rule  necessarily  involTes  a 
Snding  by  the  Jury  of  the  value  of  each  spe- 
clflc  article.  It  Is  argued  indeed  that  If 
there  is  no  such  finding  and  Judgment,  and 
a  portion  only  la  or  can  be  returned,  another 
lawsuit  may  be  necessary  in  order  to  decide 
the  value  of,  or  the  loss  to  the  owner  on  ac- 
count of  the  failure  to  return  the,  missing 
articles.  It  does  not  seem,  howev»,  that, 
under  our  peculiar  statute,  such  spedflc  val- 
natloD  is  necessary,  except  where  It  is  de- 
nunded  upon  the  trial,  and  the  Jury  are 
Instructed  to  ascertain  the  same.  Section 
7068  of  the  Revised  Codes  of  1906  provides, 
among  other  things,  that:  "iS)  In  case  they 
find  against  the  plaintiff  and  the  property 
has  been  delivered  to  him,  and  the  defend- 
ant In  his  answer  claims  a  return  of  the 
property,  they  mnst  find  the  value  thereof  or 
of  the  defendant's  interest  therein  If  less 
than  Its  full  value  at  the  time  of  the  taking, 
and  tb^  must  assess  the  damages  if  any  are 
daimed  In  the  answer,  which  the  defotdant 
has  sostalned  reason  of  the  taking  and  de* 
teaitlon  «f  sn^  propwty.  •  •  •  When- 
ever the  Jury  are  so  tnstmcted,  they  must 
find  the  Tftlue  of  specific  portions  of  the 
property  In  controversy,  or  of  the  interest 
of  dther  parly  thweln.  If  less  than  its  true 
nine,  at  the  time  of  the  taking,  and  shall 
also  assen  damages  If  any  are  claimed  by 
the  party  In  whose  ftivor  they  And  sustained 
by  reason  of  the  taking  and  detention  of 
radi  jwQperty.**  Section  70^  ivovides  that: 
"In  an  action  to  reconr  the  possession  of 
persona]  property  the  Judgment  for  the 
plaintiff  may  be  for  the  possession  or  for  the 


recovery  of  possession,  or  the  vi^ne  thereof 
in  case  a  delivery  cannot  be  had,  and  tot 
damages  for  the  taking  and  detention  there* 
of.  If  the  imiperty  has  been  delivered  to 
the  plaintiff  and  the  defendant  claims  a  re- 
turn thereof  Judgment  for  the  defendant 
may  be  for  a  return  of  the  property  or  ths 
value  thereof  in  case  a  return  cannot  be  had 
and  damages  for  the  taking  and  detention 
thereof."  These  statutes  seem  to  have  had 
their  origin  In  sections  5063  and  5099  of  th^ 
Compiled  Laws  of  the  Territory  of  Dakota 
of  1887,  and  have  been  considered  by  the  Su- 
iweme  Court  of  South  Dakota  In  the  case  of 
First  National  Bank  of  Custer  City  v.  Cal- 
kins, 16  S.  D.  445,  93  N.  W.  646.  In  this 
case  It  was  held  that  a  verdict  which  found 
the  value  of  the  property  In  the  aggregate 
was  not  erroneous,  in  the  absence  of  an  In- 
struction to  find  the  value  of  each  item  sep- 
arately, or  demand  therefor.  See,  also,  Ste- 
venson V.  Lord,  16  Colo.  131,  25  Pac.  313; 
Caldwell  v.  Brnggerman,  4  Minn.  270  (ail. 
190).  There  was  no  such  demand  or  Instruc- 
tion in  the  case  at  bar,  and  It  would  seem, 
therefore,  that  there  was  no  error  In  return- 
ing the  value  In  the  aggregate. 

[2]  The  second  and  third  propositions 
raised  by  the  appellant  are  technically  cor- 
rect, bxit  by  no  means  fundamental.  It  Is 
undisputed  that  even  at  the  time  of  the  sei- 
zure by  the  plaintiff  a  number  of  the  horses, 
though  in  the  barn  of  the  defendant  and 
presumably  in  bis  custody  and  possession 
as  a  bailee,  belonged  In  fact  to  his  wife  and 
children,  and  that  they  were  afterwards,  and 
before  the  trial,  replevied  by  such  owners 
from  the  plaintiff.  In  these  horses  the  de- 
fendant had  but  a  special  or  qualified  Inter* 
est,  and  since  the  bailors  or  owners  have 
now  recovered  the  possession  thereof,  and 
the  defendant  Is  no  longer  responsible  there- 
for, the  damages  In  relation  thereto  can  be 
based  upon  that  special  Interest  and  upon 
that  special  Interest  alone.  18  Enc.  PI.  &  Pr. 
p.  601.  If,  therefore,  the  words  "said  prop- 
erty" as  found  In  the  verdict  necessarily  In- 
clude these  horses,  the  verdict  is  erroneous. 
The  same  Is  also  true  of  the  five  horses  whidi 
the  evidence  shows  were  seized  by  the  plain- 
tiff and  bid  In  by  him  at  the  sherifTs  sale, 
but  which  were  afterwards  settled  for  by 
him  with  the  true  owners,  the  son  of  the 
defendant  and  Horn  &'  Anderson.  So,  too, 
the  general  rule  seems  to  be  that  a  verdict 
and  Judgment  In  sudi  a  case  should  specif- 
ically describe  the  property  which  Is  ordered 
to  be  returned  or  for  which  compensation 
la  required  to  be  made.  See  84  Oyc.  1530; 
GulUe  r.  Wong  VwA,  18  Or.  S77, 11  Pac  277. 

[9]  If,  Indeed,  the  evidence  in  this  case 
were  not  exactly  as  It  Is,  we  would  be  ab- 
solutely compelled  to  ordra*  a  new  trial.  In 
It,  however,  there  Is  no  dispute  as  to  the 
value  of  the  property  and  horses  not  so  held 
by  the  defendant  as  a  bailee  and  for  the 
fuU  valne'of  which  recovery  can  be  liad,  and 
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no  [K^t  whatever  is  mftde  as  to  the  value 
of  the  ttoUed  ivroper^,  bnt  of  the  propertr 
and  horaeB  owned  the  defendant  in  tbe 
claim  and  delivery  proceeding  and  wrong- 
fully seized  and  sold  by  the  plaintiff  aI<Htt, 
The  evidence.  In  fact,  with  one  minor  ex- 
ception, relates  almost  entirely  to  the  value 
of  such  property,  and  tboe  la  no  controversy 
in  relation  thereto.  The  only  dlfflcnlty  "which 
Is  to  be  found  in  the  case,  therefore,  lies  in 
the  fact  that  the  value  as  found  by  tbe  jury 
la  not  supported  by  the  evidence.  The  Jury 
did  not  find  tbe  value  of  these  specific  arti- 
cles, but  the  value  in  the  aggregate,  and 
that  value  they  set  at  $13^  Tliere  is,  as 
we  have  said,  however,  no  dispute  as  to  the 
valoe  ot  tbe  horses  to  a  recovery  of  whltdi, 
or  to  fxunpensaUw  for  the  valoe  at  which, 
the  defendant  is  wtltled.  Tbe  valna  of  all 
of  the  horses  and  machinery  sold  at  the 
sbttUTs  sale  was  pat  by  the  idaintUF  him- 
self at  $1,928,  while  the  value  of  the  horses 
bid  in  by  him  at  the  .shours  aftle,  bat  tor 
whidi  he  was  afterwards  compelled  to  set- 
tle with  the  true  awoem,  was  set  by  him  at 
{600.  This  la  the  only  positiTe  erldoice  «i 
the  subject  It  Is  true  that  the  record  of 
the  sheriff's  sale  shows'  that  the  goods  and 
articles  were  sold  In  the  aggregate  for  some 
{2,009— that  Is  to  B8y»  tor  fSl  more  than  the 
plaintUTs  estimate— and  that  the  five  horses 
settled  for  were  all  bid  In  by  him  for  about 
but  tinre  is  no  pretense  that  tbe 
amounts  fbr  which  tbe  horses  wwe  Ud  in 
at  8n<3i  sale  ronesented  the  real  value  time- 
of. 

[4]  The  same  considerations  apply  to  the 
failure  to  specifically  describe  the  property. 
It  is  true  that  as  a  genraal  rule  the  verdict 
should  describe  the  property  involved  with 
such  definlteness  and  certainty  that  It  may 
be  cleariy  IdenUfled  (34  Gyc.  1630),  and  that 
such  was  not  done  In  the  case  at  bar.  There 
la,  however,  no  question  as  to  the  descrip- 
tion of  Buch  property,  or  as  to  the  articles 
and  horses  to  a  return  of  which  the  defendant 
was  entitled.  The  description,  Indeed,  is 
given  In  the  sheriff's  report  of  sale  to  a  re- 
turn of  all  of  the  articles  mentioned  In  which 
the  defradant  is  entitled,  except  the  five 
horses  afterwards  settled  for  with  tbe  de- 
fendant's son  and  Horn  &  Anderson,  and 
described  In  the  evidence  and  report  of  sale 
as  "One  bla(&  colt  with  a  silver  mane  and 
tail,  one  black  mare,  one  bay  mare  colt,  one 
bay  horse  colt  two  years  old,  and  one  steel- 
grey  colt" 

Such  being  the  state  of  the  evidence  It 
would  be  a  travesty  on  Justice  for  this  court 
to  reverse  the  judgment  and  to  order  a  new 
trial,  subjecting  both  the  county  and  liti- 
gants to  unnecessary  expense,  If  the  same 
result  can  be  accomplished  by  a  modification 
of  the  Judgment.  If,  therefore,  the  defend- 
ant will  consent  to  the  entry  of  a  Judgment 
for  the  return  ot  the  horses  and  machinery 


described  In  tbe  shaHTs  certlflcats  of  sale, 
with  the  «Eceptlon  of  the  five  horses  last 
mentiimed,  and  in  the  case  of  a  failure  of 
such  return,  for  the  sum  of  $1,828,  the  trial 
(»nrt  is  directed  to  entw  such  a  Judgment. 
Otherwise,  tbe  Judgment  of  the  district  court 
will  be  reversed  and  a  new  trial  ordered. 

BURKE,  J.,  being  disqualified,  did  not 
parti(^te,  and  Hon.  SAMUEL  L.  NUOH- 
OLS,  Judge  of  the  Twelfth  Jodlcal  district, 
sat  in  bis  stead. 


GOETTZ  et  ax.  t.  UmCaANTS*  BANK  OF 
RUGBY,  a 

(Supreme  Oourt  of  North  Dakota.    Oct  4, 
1912.) 

(ByOabut  hy  iKe  OourU) 

1.  GoHTBACTs  (S  848*)— AonoHS  worn  Bnuos 
— BuBDEN  or  pBoor. 

PlidutllFs  cause  of  action  is  based  o&  de- 
fendant's refusal  to  pay  to  him  the  sum  of  $800, 
the  proceeds  of  a  loan  i^ch  it  is  alleged  de- 
fendant promised  to  pay  to  him  in  cash.  The  an- 
swer pnts  In  issue  the  allegation  of  a  promise 
it  to  pay  plalntUf  In  cash,  and  aUeges  that 
the  agreement  was  that  it  should  apply  tbe 
proceeds  of  the  loan  in  paying  and  disdiarglng 
certain  indebtedness  owing  by  plaintiff,  and  that 
it  applied  such  proceeds  acoordingly. 

Beid,  that  the  harden  of  proof  was  on  plsln- 
tiff  to  establish  the  tmtb  of  his  contention  as 
alleged,  and  that  it  was  prejudicial  error  not  to 
instmct  the  Jury  to  this  effect 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  H  1754-1780;  Dee.  Dig,  |  84&*] 

2.  AniassiBiUTT  or  Bviniifcs. 

Certain  rulings  In  the  admis^n  snd  ex- 
clusion of  testimoiiy  st  the  trisl  examined,  and 

Md  erroneous. 

(Additional  Byttahu*  hy  Editorial  Staff.) 

3.  CoirtBAOTs  (I  849*)— AcnoHs  ton  BuaoH 

— ADUISaiBIIilTT  OF  EVIDXNCn. 

In  an  action  against  a  bank  based  on  de- 
fendant's refusal  to  pay  to  plaintiff  the  pro- 
ceeds of  a  loan  wblca  it  is  alleged  defendant 
promised  to  pay  to  him  In  cash,  where  plain- 
tiff on  direct  examination  testified  that  defend- 
ant had  not  advanced  any  money,  it  was  error 
on  crosB-examinatioa  to  ezdude  testimony  that 
since  the  makinc  of  the  note  plaintiff  bad  drawn 
(^edts  on  the  bank  which  were  paid  by  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fl  1781-1818;  Dec.  Dig.  |  349.*] 

4.  CONTBACTS  (I  349*)— AcnOKS  FOB  B BEACH 

— Aduissibiutt  or  Evidence. 

In  an  action  a^inst  a  bank  based  on  its 
refusal  to  pay  plaintiff  the  proceeds  of  a  loan  in' 
cash  as  promised,  where  the  bank  alleged  that 
the  agreement  was  that  It  should  apply  the 
proceeds  in  discharging  indebtedness  of  the 
plaintiff,  the  ezclnsion  of  a  question  to  the 

5 resident  of  defendant  bank  whether  he  had  in 
is  possession  any  of  the  notes  which  plalntlflE 
authorised  blm  to  deduct  from  the  loan  was  er- 


[Ed.  Note.->For  other  cases,  see  Contracts, 
Cent  Dig.  |S  1781-1818;  Dec.  Dig.  1  349.*] 

5.  Evidence  (f  121*)— Res  Qkstx. 

In  an  acnon  against  a  bank  based  on  its 
refural  to  pay  to  plaintiff  the  proceeds  of  a 
loan  In  cara  as  promised,  the  exclusion  of  a 
memorandum,  uiade  by  tbe  president  of  the 
bank  at  tbe  time  of  making  the  loan,  on  which 


*ror  other  oases  see  sams  topic  and  section  NUH bbr  in  Dec.  Dls-  A  Am.  Dig.  K«y-No.  Bsrias  *  Rep'r  ladexaa 
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be  fiinired  op  dia  amount  due  on  old  notes 
of  plaintitF,  and  of  teBtimoor  aa  to  the  figures, 
was  error. 

[Ed.  Mote^For  other  cases,  see  Eirideoee, 
Cent^^^^n  803,  80T-388,  1U7,  U19;  Dee. 

&  Co:vTUCTB  (t  846*V--AcrnoifS  roB  Bbkach 
— ADHissiBTLTrr  or  Etidknce. 

In  an  action  as^st  a  bank  based  on  Its 
refusal  to  par  to  plaintiff  the  proceeds  of  a 
loan  in  cash,  as  promised,  where  the  complaint 
slleeed  a  demand  for  accounting,  the  exclusion 
of  testimony  of  a  witness  for  defendant  tliat 
plidntiff  had  .never  asked  for  any  accounting 
WIS  error. 

[Ed.  Note. — For  other  eases,  see  Contracts, 
CenL  Dig.  H  1718-1703;  Dec.  Dig.  |  846.*] 

7.  COHTKACTB  (|  349*)— AOTIOITS  TOK  BbKAOH 

— Adhissibiutt  or  Btidbncb. 

In  an  action  against  a  bank  based  on  re- 
fnsal  to  jfoj  to  plaintiff  the  proceeds  of  a  loan 
io  cash,  the  exclusion  of  a  qnestlon  whether 
plaintiff  ever  asked  to  have  notes  discharged 
t>7  the  bank  with  the  proceeds  of  the  loan  turn- 
ed over  to  him  was  error. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  11  1781-1818;  Decw  Dig.  |  349.*] 

8.  COHTKAOXS  (i  349*)~Btideitck— ADUiasi- 
bhitt. 

In  an  ution  against  a  bank  based  on  its 
refosal  to  pay  to  plaintiff  the  pixxieeds  of  a  loan 
in  cash  as  promised,  where  defendant  ^eged 
that  the  agreement  was  that  indebtedness  of 
plaintiff  was  to  be  diacliarged,  the  exdnrion  of 
one  of  the  notes  wUch  deraaaant  contends  was 
to  be  satisfied  was  error. 

(Ei.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  17S1-1S18;  Dec  Dig.  |  349.*] 

Appeal  trtm  DIatrict  Goart,  Fteroe  Otnintr; 
Jobn  F.  Cowan,  ^ledal  Jndga 

Action  bj  Qwngb  Goets,  Sr.,  and  wife, 
■galnat  ttia  M^chants*  Bank  of  Bngl^r* 
Fnm  an  tater  deaiylng  a  motttni  for  new 
trial,  defendant  uipeala.  Beveraed,  and  new 
trial  ordered. 

Panl  Campbell,  of  Bni^j,  for  appellant. 
H.  a  Kline,  of  Anamooae,  J.  K.  Murray,  of 
ICott,  and  Xi.  J.  Falda,  Jr.,  of  Uinot,  for 
reapondentB. 

FISK,  J.  This  la  an  appeal  from  a  jadg- 
meot  of  the  district  court  of  Pierce  county 
and  also  from  an  order  denying  defendant's 
motion  In  tbe  alternative  for  Jodgmoit  not- 
withstanding the  Terdict  or  for  a  new  trial. 
The  record  discloses  that  the  ai^ieal  from 
the  Judgment  was  taken  more  than  a  year 
after  notice  of  the  entry  of  the  Judgment, 
and  «uch  appeal  Is  therefore  ineffectual. 
This  point  Is  not  raised,  however,  by  re- 
■pondrat'a  counsel,,  and  is  not  material  In 
rtew  of  the  fact  that  the  appeal  from  the 
order  raises  all  the  questions  which  could 
liare  been  raised  on  the  appeal  from  the 
jadgment  had  It  been  taken  In  tlm& 

Appellant's  counsel  has  exhibited  great 
Industry  in  the  iw^aration  of  his  appeal 
papers,  his  printed  brief  and  argtmient  con- 
taining 87  pages  in  whldi  he  has  assigned 
BO  less  than  37  allied  errors,  many  of  which 
we  dean  Inmfilclait  in  form  and  substance 
to  require  notice^   We  shall  not  attempt  to 


notice  more  than  a  few  of  audi  asslgfamoits 
as  the  conclusion  to  which  we  hare  arrlTed 
readers  It  unnecessary  to  do  so.  We  are 
agreed  that  for  certain  ^rors  of  law  oc- 
curring at  the  trial  the  order  appealed  from 
must  be  reversed,  and  a  new  trial  ordered. 
Before  noticing  these  errors  a  brief  state- 
ment of  the  facts  will  be  made. 

The  action  was  brcMi^t  by  George  Goeta 
and  hla  wlfe^  Barbara  Goets,  and  the  com- 
plain^ aa  originally  drawn,  contained  two 
separate  and  distinct  eausee  of  action ;  but 
at  the  trial  the  complaint  waa,  on  motton  of 
plalntUTa  counsel,  amended  by  striking  out 
ttae  name  of  Barbara  Goetx  ss  one  of  the 
plaintUh^  and  the  secmid  cause  of  action  was 
dismissed.  In  brief,  the  first  cause  of  ac- 
tion alleges  that  on  or  about  December  8, 
190B,  defendant  bank  agreed  to  loan  to  plaln- 
tUt  and  to  pay  and  to  deliver  to  him  the 
sum  of  fSOO  in  consideration  of  plaintiff  ex- 
ecuting and  delivering  to  It  his  promissory 
note  for  such  sum,  togeOux  with  a  mortgage 
on  certain  real  property  securing  the  pay- 
ment of  said  mrte,  and  tha^  pursuant  to 
such  agreement,  plaintUT  executed  and  de- 
livered to  d^emdant  said  note  and  mortgage, 
and  defendant  accepted  the  same,  but  has 
wholly  fUIed  to  pay  or  ddlTer  to  j^lntlff 
the  said  sum  of  $800  or  any  part  tbweof, 
though  requested  so  to  do,  and  the  complaint 
alleges  that  plaintUT  has  been  damaged  there- 
by In  the  anm  of  $800,  and  he  prays  Cor 
Judgment  for  said  amount;  togethw  with  In- 
terest at  the  rate  of  7  per  cent  per  annum 
from  said  data  The  answer  to  this  cause 
of  actlmt  in  efBsct  doiles  the  contract  as  al- 
lied In  the  complaint,  but  admits  the  exe- 
cution ud  dellTwy  of  the  note  and  mortgage, 
and  aUeges  that  the  agreemmt  was  that  the 
proceeds  of  said  loan  should  be  applied  by  It 
in  the  payment  of  certain  designated  expens- 
es, and  in  satisfying  certain  indebtedness  In 
the  form  of  notes  held  by  defendant  against 
the  plaintiffs,  which  notes  with  Interest 
amounted  to  $746.75,  and  that  the  proceeds 
of  8U<A  loan  were  by  defendant  applied  in 
such  manner,  leaving  a  balance  of  only  $30 
to  be  paid  to  plaintiff,  which  amount.  It  is 
alleged,  waa  paid  to  him.  These  are  the  is- 
sues, the  trial  of  which  resulted  in  a  ver- 
dict in  plalntilf's  favor  for  the  sum  of  $267.- 
25,  with  interest.  In  due  time  a  statemott 
of  the  case  was  settled  containing  specifica- 
tions of  error  on  which  a  motion  for  Judg- 
ment in  the  alternative  or  for  a  new  trial 
was  made  and  denied. 

The  principal  assignments  and  the  only 
ones  which  we  shall  notice  relate  to  the  in- 
struction as  to  the  burden  of  proof  and 
to  certain  rulings  upon  the  admission  and 
exduslon  of  testimony. 

[1]  The  court  charged  the  Jury,  in  effect, 
that  the  defense  Interposed  was  that  of 
paymwt,  and  that  payment  under  the  law  Is 
an  afflrmatlTe  d^bnae,  and  the  bnrd»i  of 
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proof  Is  iipon  the  defendant  to  establish,  by 
a  fair  pi^wnderance  of  the  evidence,  that  It 
made  anch  payment  We  think  this  was  prej- 
udicial error.  The  defense,  strictly  speak- 
ing, was  not  that  of  payment.  The  answer 
sqnarely  pats  iu  Issae  tlw  allegations  of  the 
complaint  as  to  the  nature  of  the  agreement, 
and  BuCh  answer,  as  we  have  seen,  sets  up 
an  altogether  dlfTemit  agreonent  that 
alleged,  nndw  which  it  is  claimed  that  the 
note  and  mortgage  were  given  to  pay  and 
dlacbaiKe  certain  spedfled  Indebtedness  ow- 
ing  by  plaintiff.  It  was  therefore  incumbent 
on  plaintiff  to  establish  his  cause  of  action 
as  pleaded.  It  would  be  otherwise  if  detaid- 
ant's  answer  admitted  that  the  transaction 
was  as  allied  in  the  complaint  and  merely 
pleaded  payment  of  such  money,  but,  accord- 
ing to  its  answer  and  its  contention  at  the 
trial,  the  agreement  was  that  It  should  pay 
the  defendant  no  money  except  the  small 
balance  of  $36  which  renuilned  after  satia- 
ting the  various  claims  owing  by  plaintiff. 
In  other  words,  if  the  answer  had  admitted 
that  the  proceeds  of  sodi  loan  were  to  be 
paid  to  plaintiff  in  cash,  but  that  afterwards 
it  applied  such  proceeds  pursuant  to  direc- 
tions of  plaintiff,  the  defense  would  be  that 
of  payment  and  the  goieral  rule  that  the 
burden  of  proof  would  be  on  a  person  claim- 
ing to  have  made  snch  payments  would  ap- 
ply. We  think  the  rule  announced  In  Ander- 
son Mercantile  Co.  v.  Anderson,  134  N.  W. 
36,  is  applicable  and  controlling  on  this  point 
In  appellant's  favor.  This  conclusion  com- 
pels us  to  order  a  new  trial,  and,  In  view 
of  such  dl^oBltlon  of  the  appeal,  we  will 
briefly  notice  such  other  rulings  as  are 
likely  to  arise  on  another  trial. 

[3]  On  the  direct  esamlnatlon  of  plaintiff, 
he  tatifled  In  effect  that  the  bank  had  taot 
advanced  to  or  paid  him  any  money  for  this 
note  and  mortgage,  and  on  cross-examination 
defendant  sought  to  show  that  since  the 
making  of  such  note  plaintiff  had  drawn 
checks  on  the  bank  which  were  paid  by  it 
We  think  the  ruling  excluding  such  testi- 
mony was  erroneous.  It  was  certainly  prop- 
er cross-examination  to  show  that  plaintiff 
had  received  money  from  defendant  bank  if 
followed  by  proof  showing  tbat  such  receipts 
were  from  the  proceeds  of  the  so-called  loan. 
Whether  such  ruling  was  prejudicial  we  can- 
not determine  from  the  record,  as  It  does 
not  appear  what  the  answer  to  the  question 
objected  to  would  have  been;  there  being  no 
offer  of  proof. 

[(]  It  was  also  error  to  sustain  plaintlfTs 
objection  to  the  following  question  asked  the 
witness  McClintock,  president  of  defendant 
bank,  as  follows:  "Have  you  in  your  pos- 
session any  of  the  notes  which  the  plaintiff 
Goetz  authorized  you  to  deduct  from  this 
loan?"  It  was  certainly  competent  for  de- 
fendant to  show  that  these  notes  had  been 
paid  and  satlsfled  by  the  bank  In  accordance 


with  the  agreement  as  contended  for  by  It, 
and  which  was  testified  to  by  this  witness 
just  prior  to  the  above  question;  and  this 
was,  no  doubt,  the  object  In  view  in  asking 
such  question. 

[I]  This  witnesa,  after  testifying  that  at 
the  time  of  making  the  Imn  he  figured  iq> 
on  a  memorandum  the  amount  due  on  these 
old  notes  and  told  plaintiff  the  amount;  was 
not  permitted  to  gtve  sndi  f^res,  nor  was 
such  memorandnm  admitted  in  evidence.  We 
think  thtte  rulings  also  constituted  error. 
This  teetimmy  was  clearly  competmt,  rel- 
evant and  matwiaL  The  memorandum  nn- 
der  the  facts  testlfled  to  was  a  part  of  the 
res  gests  of  the  transaction. 

[I]  Defendant  was  not  permitted  to  prove 
by  audi  witness  that  pl^tlff  had  never  ask- 
ed for  any  accounting  as  to  the  proceeds  of 
such  loan.  We  are  unable  to  perceive  why 
Budtt  offered  i^oof  was  not  proper.  Even 
though  a  demand  tot  an  accounting  was  not 
a  prerequisite  to  plaintiff's  canse  of  action, 
his  couns^  alleged  such  a  demand  In  the 
complaint,  and  certainly  a  failure  for  several 
years  to  request  sudi  aoconnting  would  be 
an  important  and  material  drcnmstance 
proper  fbr  the  Jnry  to  ctmslder. 

[7]  The  same  may  be  said  of  tiie  next  rul- 
ing sustaining  an  objection  to  the  questioii: 
"Has  he  [i^aintiff]  ever  adced  you  to  torn 
over  to  him  these  notes?"  Such  question 
was,  we  think,  clearly  proper. 

[I]  It  was  also  emr  to  sustain  plainttflT's 
objection  to  Exhibit  IX  This  la  a  note  for 
$325  stipulated  to  have  been  executed  by 
plaintiff,  and  is  one  of  the  notes  owned  by 
the  bank  at  the  time  the  transaction  In  ques- 
tion took  place,  and  which  dtfendant  con- 
tends was  to  be  satisfied  ont  of  the  9800 
loan. 

The  foregoing  are  tiie  chief  errors  disclos- 
ed by  the  record,  and  are  the  only  ones 
deemed  worthy  of  mention  in  this  opinion. 
The  rulings  denying  the  motions  for  a  direct- 
ed verdict  were  entirely  proper  in  the  ligrht 
of  the  testimony  which  was  squarely  in  con- 
flict upon  the  material  futs  in  dispnta 

The  order  afvealed  from  is  revised,  and 
a  new  trial  ordered. 


JEXKINS  T.  HALL8TB0M  et  aL,  Board  o( 

County  Com'rs. 

{Supreme  Court  of  South  Dakota.  Oct  25. 
1912.) 

1.  Oaub  (S  6*)— Gave  Wasobns— Covpbnsa- 

TIO  N— Vo  UC ITEBS. 

Under  Sess.  Laws  1009,  c  240,  providing 
tbat  comil?  game  wardens  shall  receive  such 
compensation  as  the  state  game  warden  shall 
determine  to  be  paid  upon  vouchers  approved 
by  the  county  commiEBioners,  It  was  not  in- 
tended that  the  coonty  commiasioners  should 
not  have  power  to  reject  a  voutdier  for  any 
month  exceeding  the  statute  Umlt,  or  to  reject 
or  correct  any  item  where  to  their  knowled^ 
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the  urviee  liad  not  bMn  randend  or  the  ez- 
paise  incurred. 

[Ed.  Note. — For  other  caaei,  mc  Game,  Cent 
DiS.15;  DecXHff. 

2.  Qaxk  a  6*) — Oaub  Wasdenb— "CoHPBIf- 

The  word  "oompensation,"  aa  used  in  Seas. 
Laws  1909,  c  240,  providing  that  count?  game 
wardena  sfaaU  receive  such  compensatioD  as  the 
state  rame  warden  ahall  determine  not  to  ex- 
ceed $50  per  montb,  indodea  pay  for  ezpenBea 
incurred  aa  well  aa  for  aerricoi  raidered,  and 
Buch  compenaatitni  cannot  In  any  one  month  ex- 
ceed $50. 

[Ed.  Note.— For  other  cases,  see  Qame,  Oent 
Die  S5;  Dae.  Dig.  Se.* 

Fw  other  definitions,  sea  Words  and  Fhraaea, 
vdL  2,  pp.  18C2-1S67. 

Appeal  from  Circuit  Court,  Day  Comity; 
Frank  McNnlty,  Judge. 

Mandamus  by  C.  C.  Jenkins  against  S.  Q. 
Hallatrom  and  others,  composing  the  board 
of  CDonty  commissioners  of  Day  county,  to 
compel  th«  approval  of  certain  vouchers  for 
clalma  against  the  game  ftmd.  From  an  or- 
der sustaining  a  demurrer  to  bis  petition, 
plaintiff  appeals.  Affirmed. 

C  a  Bnsb,  of  Waubay,  for  appellant 
Frank  Anderson,  Staters  Atly.,  of  Webster, 
for  reqwndwts. 

WHITING,  J.  The  appellant  aa  plaintiff 
brought  a  proceedlnc  In  mandamna  aafcing 
the  drcnlt  court  to  compel  the  defendants, 
IS  county  commissioners  of  Day  ooun^,  to 
aniroTa  certain  voncben  for  clalma  a^dnst 
the  game  fund  of  said  county,  which  claims 
he  had  presented  to  them,  and  they  bad  ^- 
ther  rejected  in  toto  or  approved  in  part  only. 
The  defendants  demurred  to  the  affidavit  and 
pedtlmi  for  mandamna,  and  for  grotmds  of 
doDuner  set  forth  "that  said  affidavit  and 
petition  tBiX  to  state  fticta  safitclent  to  enti- 
tle the  plaintiff  to  the  relief  demanded  or  any 
relief."  The  circuit  court  snatained  the  de- 
murrer, and  it  Is  from  the  order  snstalning 
Bocb  donnrrer  that  this  appeal  was  taken. 

Sncb  demurrer  admits  the  following  facts: 
Dorlns  the  time  corered  by  such  Toadiers, 
the  idaJntiff  was  the  duly  appointed  and  Qual- 
ified oonnty  game  warden  in  and  for  Day 
comity,  and  pwformed  the  duties  of  such  po- 
ritfon.  From  time  to  time,  while  he  was 
nch  game  warden,  the  plaintiff  submitted 
to  the  stste  game  warden  a  sworn  Itemized 
"statement  of  the  costs  and  expCTses,  and  of 
flie  compensation  then  due  to  plaintiff  as 
neb  oSloet,  and  whlidi  costs  and  ezpenaes 
had  been  incurred  in  the  necessary  expenses 
of  the  office  of  county  game  warden. 
•  •  •  swih  compensation  was  determined 
hj  the  state  game  warden  and  such  costs  and 
expenses  were  approved  by  the  state  game 
warden,  and  were  certified  to  by  the  state 
game  warden,  and  the  state  game  warden 
from  time  to  time  •  •  •  did  Issue  to 
plahitiff  *  *  *  a  regular  and  formal  or-, 
to  or  warrant  upon  tbe  oonnty  game  fund 


of  Day  county  for  the  amotmt  then,  due, 
wlLlch  warrants  were  *  *  *  signed  and 
certified  to  by  W.  F.  Bancroft,  state  game 
warden,  and  were  executed  all  except  the 
approval  of  tbe  county  commissioners.'* 
Such  certified  vouchers  or  warrants  were 
presented  to  the  defendants  for  approval,  and 
the  defendants  wholly  failed  and  ne^ected 
and  refused  to  approte  such  voudiers  and 
warrants.  Defendants  assumed  to  pass  upon 
the  correctness  of  plaintiff's  claims,  and  al- 
lowed some  at  a  less  amount  than  claimed  by 
plaintiff  and  wholly  rejected  some.  The 
amounts  claimed  and  for  which  plaintiff  had 
vouchers  certified  by  the  state  game  warden 
were  in  various  sums  ranging  from  less  than 
$50  a  month  up  to  greatly  In  excess  of  $50 
for  some  mouths.  At  the  times  tbe  vouch- 
ers were  presented  for  approval  of  defend- 
ants, and  at  tbe  time  this  proceeding  was 
Initiated  there  was  money  sufficient  in  the 
county  game  fund  of  Day  county  to  pay  the 
amount  of  said  vouchers  in  fulL  The  peti- 
tion and  affidavit  wholly  tailed  to  show  what 
part  of  tbe  amount  of  each  voucher  was  for 
services,  and  what  part  for  expenses.  This 
action  la  based  entirely  upon  chapter  240  of 
the  Session  Laws  of  1909,  the  part  of  said 
chapter  material  for  our  consldeTatlon  read- 
ing as  follows :  "Each  county  game  warden 
shall  receive  such  compensation  as  the  state 
game  warden  shall  determine,  not  to  exceed 
fifty  dollars  ($5a00).per  month,  to  be  paid 
upon  vouchers  to  be  certified  to  by  the  state 
game  wardoi  and  approved  by  the  county 
commissioners,  from  the  county  game  fund; 
provided,  that  no  charge  for  any  salary  or 
expoiae  connected  with  the  enforcement  of 
the  provisions  of  this  chapter  except  the  fees 
of  sheriffs,  ctmstables  and  other  regular 
conrt  costs,  shall  be  at  any  time  any  charge 
upon  any  county  or  upon  the  state,  but  all 
such  expenses  shall  be  paid  from  thie  county 
game  fund  as  herein  provided;  and  provided 
further,  that  wboiever  the  total  of  all  such 
fees,  salaries,  per  diems,  shall  e»»ed  the 
total  sum  in  tbe  county  game  fund  remaining 
after  tbe  payment  of  the  necessary  expenses 
of  the  office  of  the  county  game  warden,  audi 
fee,  salaries  and  per  diems  shidl  be  paid  pro 
rata  to  each  lawful  claimant  County  game 
wardens  shall  be  nominated  by  the  boards  of 
county  commissioners  of  each  county  and  ap- 
pointed by  the  state  game  warden." 

Appellant  contends  that  th^  is  no  au- 
thority vested  in  the  county  commissioners 
empowering  them  to  pass  upon  the  correct- 
ness of  the  certified  voucher  presented  to 
them  under  this  law — that  they  can  but  ap- 
prove the  same  as  presented,  and  that  It  la 
their  bounden  duty  so  to  do.  Respondents 
contend  that  It  Is  within  their  power  and  it 
Is  their  duty  to  pass  upon  the  correctness  of 
tbe  claims  presented,  and  also  that  many  of 
the  vouchers  were  invalid  upon  their  faces 
as  tbe  amounts  thereof  were  in  sums  exceed- 
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liV  100  ft  month  for  the  montha  covered 
thereby,  and  aim  that  th^  did  not  show  how 
mnch  was  allowed  for  each  month  when  they 
pnrported  to  cover  more  than  a  month. 

[1]  We  think  respondents  are  right  In  both 
of  their  contentlona  It  surely  cannot  be  pre- 
snmed  that  the  Leglslatare  Intended  to  im- 
pose Qpon  the  comity  commiBsIcmers  of  a 
comity  the  mere  formal  act  of  approving  a 
claim.  What  possible  purpose  could  snch  an 
act  serve?  The  eomi^  commisshnierB  are  in 
a  mnch  better  position  to  know  or  ascertain 
whether  the  county  game  warden  has  per- 
formed the  services  and  incurred  the  expeoa- 
es  set  forth  in  his  statemmt  tlian  is  the  state 
game  warden;  and,  while  it  was  undoubtedly 
contemplated  that  the  state  game  wardm 
should  fix  the  compensation  to  be  allomd  fbr 
a  certain  service  or  for  an  apmse  incurred 
thus  leading  to  uniformity  throngbont  the 
state  for  like  service  and  like  expense,  It 
certainly  was  not  Intended  that  the  county 
oommisrtoners  should  not  have  power  to  re- 
ject a  von<dier  when  the  total  for  any  month 
exceeded  the  amount  fixed  by  statate,  or  to 
reject  or  correct  any  Item  where,  to  their 
knowledge,  the  service  had  not  been  rendered 
or  the  expense  Incurred. 

[2]  Oan  the  amount  allowed  a  county  game 
warden  under  this  law  for  services  and  ex- 
poises  lawfully  exceed  the  sum  of  fSO  for 
any  one  month?  The  answer  to  this  question 
depends  largely  upon  tUe  meaning  to  be  giv- 
en tbe  word  "compensation"  as  used  In  the 
section  from  which  we  have  quoted.  Appel- 
lant contends  that  by  "compensation"  Is 
mesnt  salary,  and  that  this  only  Is  limited  to 
$S0  a  month;  while  respondents  contend 
that  the  word  "compensation,"  as  here  used, 
is  broader  than  the  word  "salary,"  and  cov- 
ers both  what  one  Is  to  receive  for  his  serv- 
ices and  also  what  he  Is  to  receive  to  com- 
pensate blm  for  expenses  Incurred.  An  ex- 
amination of  the  cases  Involving  a  construe- 
tion  of  the  term  "compensation"  will  reveal 
that  such  construction  Is  Invariably  control- 
led 1^  the  context  of  the  provision,  wherein 
such  word  Is  used.  It  is  well,  then,  to  con- 
sider carefully  the  statute  as  quoted.  What 
Is  It  tbe  game  warden  Is  to  determine  and 
to  give  a  certified  voucher  for?  The  "com- 
j)ensatlon"  of  tbe  county  game  warden.  If, 
then,  the  word  "compensation"  intrudes  only 
salary  or  pay  for  services  rendered  and  does 
not  Include  remuneration  for  expenses  In- 
curred, the  state  game  warden  has  no  power 
whatsoever  to  certify  and  approve  expenses, 
and  any  attempt  to  include  openses  in  a 
voucher  or  warrant  would  Invalidate  such 
voucber  or  warrant  and  Justify  its  rejection 
by  the  commissioners.  Furthermore,  unless 
the  word  "compensation"  does  Include  re- 
muneration for  expenses  incurred,  there  is 
atoolutely  no  provlMon  of  this  statute  under 
which  a  claim  tm  such  ezpoises  can  be  au- 
dited and  allowed.  It  would  follow  that,  if 


a  county  game  wardoi  had  rendered  eerv- 
Ices  for  which  he  was  oititled  to  and  the 
state  game  warden  was  willing  to  allow  |25 
and  also  had  incurred  necessary  expsises  to 
the  amount  of  ^25,  be  could  only  get  a  cer- 
tified voucher  for  |2S,  the  amount  allowed 
for  services,  and  would  lose  the  balance. 
It  is  clear  to  ns  that  the  term  '*c(nnpensa- 
Uon,"  as  used.  Includes  pay  for  expenses 
incurred  as  well  as  for  services  rendnsd; 
that  the  amount  of  such  compensation  cannot 
in  any  one  month  exceed  $50;  that  the  bill 
therefor  must,  In  the  first  place,  be  passed 
upon  by  the  state  game  wardoi,  and,  after 
he  has  certified  to  tbe  correctness  thereof 
and  given  a  oertlfled  Tonclier  therefor,  it 
must  be  presented  to  tbe  oonnty  cmnmlsslon- 
ers  and  be  them  passed  upon ;  tliat  sucdi 
oommiBsl<men  have  power  to  mject  it  In 
whole  or  In  part  If  th^  find  it  Incorrect, 
subject  to  the  right  of  tlie  county  game  war- 
dm  to  aiXMol  from  their  dedslon  or  bring 
an  actum  to  reoovw  the  amount  claimed. 

It  follows  that  the  demurm  was  right- 
fully sustained,  and  the  ordw  sustaining 
same  is  affirmed. 


STATE)  V.  PRIOB. 

(Supreme  Court  of  South  Dakota.    Oct  2S, 
1012.) 

1.  CBuaiTAi.   Law   (i  1144*)— Bsoobd— Rs- 

VIBW— IlTSTBnOTIOWS. 

Where,  on  appeal  from  an  order  denying 
accused's  motion  for  a  new  trial,  tbe  evidence 
and  InitmetionB  are  not  brooght  ap,  it  wlU 
be  presumed  that  the  evidence  Is  sufficient  to 
support  the  verdict  reached. 

[Ed.  Not&— For  other  cases,  sae  Olminal 
Law,  Gent.  Dig.  H  278»-^e4.  2760-2771. 
2774-2781.  280X  8019-8087;    Dsc  Dig.  i 

2.  OsDOiui.  Law  (|  865*)— TtaAL— Iifemno- 
TXONS— OoEBOion  or  Just. 

The  Jurv  In  a  prosecution  for  assault  with 
Intent  to  kill,  having  been  out  all  night,  re- 
turned into  court  and  asked  for  instructions 
regarding  the  punishment.  The  court  instruct- 
ed on  that  question,  and  then  said  It  was  the 
jury's  duty  to  return  a  verdict;  that  while 
the  court  did  not  Indmate  In  the  slightest  de- 
gree what  their  verdict  should  be,  and  did 
not  say  what  kind  of  a  verdict  tiaaj  should 
return.  It  was  not  right  for  the  jurors  to  dis- 
agree; that,  while  every  man  had  a  right  to 
hlfl  opinion,  be  also  should  conidder  that  he 
might  be  mistaken  one  way  or  the  oUier ; 
that  the  court  expected  verdicts,  and  had  been 
in  the  habit  of  getting  them.  Held,  that  such 
inatmction  did  not  amount  to  coercion  or  to 
advice  that  it  was  the  doty  of  the  minority 
to  unite  with  the  majority. 

[Ed.  Note.— For  other  cases,  see  OrlmlD&l 
Law,  Oent  Dig.  i  2069;   Dec  Dig.  |  865.*] 

Appeal  from  Olreult  Court,  Meade  Coon* 
ty ;  William  O.  Rice,  Judge. 

George  Price  was  convicted  of  assatilt,  and 
from  an  order  denying  a  motion  for  a  new 
trial  he  appeals.  Affirmed. 

See,  also,  186  N.  W.  1087. 
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Msnj  P.  Atwater,  of  Stnrgls,  for  appel- 
lant. Boyal  .GL  Johnson  anfl  M.  Harry 
O'Brien,  botb  of  Pierre,  and  Glaode  O.  Gray, 
of  Stnrgls,  for  tlie  State. 

WBITINO,  J.  This  Is  an  appeal  from  a 
Jndgmoit  and  an  order  refusing  a  new  trIaL 
It  ai)pears  that  the  Inry  were  Instnicted 
and  retired  In  the  afternoon  and  the  next 
morning  returned  Into  court  and  asked  for 
Instractions  regarding  the  punishment  In 
cases  of  the  character  of  that  on  trial.  The 
court  proceeded  to  Instruct  the  Jury  upon 
the  question  of  punishment  and  then  In- 
structed them  farther,  as  follows:  "It  Is  the 
duty  of  Jurors  to  return  a  verdict  The  court 
does  uot  Intimate  to  you  In  the  slightest  de- 
gree what  your  verdict  shall  be.  X  have  sub- 
mitted foar  verdicts  to  you— one  of  assault 
with  intent  to  kill ;  one  of  assault  with  in- 
tent to  do  bodily  barm;  one  of  assault  and 
battery,  and  one  ot  not  guilty.  It  wUl  be 
TOUT  doty  to  return  one  of  those  verdicts. 
I  do  not  say  what  kind  of  verdict;  that  is  for 
yon.  This  thing  of  jurors  sitting  in  a  case 
and  going  out  and  cant  agree  Is  not  right. 
Every  man  has  a  right  to  his  opinion,  but 
he  bas  the  right  to  consider  that  he  might  be 
mistake  one  way  or  the  other,  and  I  ex- 
pect verdicts  In  this  court,  and  I  have  be^ 
in  tbe  habit  of  getting  verdicts.  All  I  expect 
Is  a  verdict**  This  Instruction  was  excepted 
to,  **for  the  reason  that  the  same  amounted 
to  coercion  and  amounted  to  telling  the  Jury, 
or  those  who  had  not  agreed  upon  a  verdict, 
that  it  was  their  duty  to  unite  with  the  ma- 
Joxity  of  the  members  of  the  Jury  in  return- 
ing a  verdict,  and  amounted  to  a  coercion  of 
the  jury  upon  the  part  of  the  court"  It  is 
owing  to  tlw  giving  ot  this  Instmctlon  that 
appellant  aeeki  a  reversal  o£  the  judgment 
and  order. 

[1]  The  InstmcUons  glvoi  upon  the  preced- 
ing day  and  the  evidence  received  upon  the 
trial  are  not  before  ua;  and  we  must  pre- 
snme  that  the  evidence  waa  snffldoit  to  sup- 
put  the  verdict  reached.  Certainly  an  ap- 
pelate conrt  should  decline  to  reverse  a 
cauM  tax  even  a  clear  error,  where,  from  the 
whole  record.  It  is  apparent  that  the  jury 
could  not  fftlrly  have  readied  a  difteroit  ver- 
dict. Furthermore,  wlthoat  the  evidence  be- 
fore OS,  we  certainly  should  presume  that 
the  xeootd  waa  so  dear  as  to  warrant  the 
trial  court  tai  maUng  the  statements  It  did 
If  soch  statements  could  ever  be  warranted. 
StalB  r.  Kinney,  21  8.  D.  880,  118  N.  W.  77. 

[Q  We  are  unable  to  agree  with  appellant 
ht  Us  contention  that  the  InstmctlonB 
amoimtod  to  coercion  w  to  the  advlring  of 
die  jur  that  it  was  tbe  duty  ct  a  minority 
to  mite  with  the  majOTlty.   We  fkU  to  see 


any  element  of  ttireat    It  Is  far  dlffttoit 
from  a  case  where  a  court  Instructs  a  jury 
that  It  will  be  kept  out  until  It  agrees.  At 
the  very  most  the  court  metely  intimated 
that  It  believed  the  evidence  of  such  a  na- 
ture that  tbe  jury  ought  to  be  able  to  agre^ 
and  advised  It  that  tbe  judge  eipected  a  va> 
dlct  There  was  no  Intimation  of  what  the 
verdict  should  be,  in  fhct,  tbe  conrt  expressly 
advised  tbe  jury  that  It  *'does  not  intimate 
to  yon  In  the  BUghteat  decree  wbat  your  tos 
diet  shall  be."  Is  It  not  the  duty  of  a  jury 
to  reach  a  verdict  In  a  dear  case,  and  has 
not  the  court  a  right  to  exoeCt  a  verdict  in 
such  a  ease?  Undoubtedly  this  was  such  a 
case.   Presumably  tbe  Instructions  In  rela- 
tion to  punishment  removed  all  differences 
that  had  arlaoi  In  tbe  minds  of  the  sevoal 
jurorsL  The  following  from  the  opinion  in 
Odette  V.  State,  90  Wis.  258,  82  N.  W.  1064, 
Is  directly  applicable  to  the  Instruction  com- 
plained of:    "After  the  jury  had  been  out 
for  some  time  and  failed  to  agree,  they  were 
brought  Into  court  and  Informed  by  the 
court  In  effect,  that  tb^  ought  not  to  stand 
out  In  an  unruly  and  obstinate  way,  but 
should  reason  together  and  talk  over  tbe  ex- 
isting differences,  if  any,  and  harmonize  the 
same,  If  possible;  that  It  was  their  duty  to 
meet  the  testimony  in  a  spirit  of  fairness 
and  candor  with  each  other,  and  not  to  stand 
back  obstinately,  but  to  reason  together  and 
ai^ly  the  law  as  glv^  by  the  courts  to  the 
facts  In  the  case,  and  arrive  at  some  kind 
of  a  verdict;  that  if  they  wanted  no  en- 
ll|^t«mient  upon  the  law  In  the  case,  then 
they  might  return  to  their  room  and  contin- 
ue to  deliberate  upon  tbe  issues  until  they 
had  arrived  at  a  verdict  We  do  not  think 
this  can  be  fairly  construed  as  a  threat  that 
tbe  Jury  would  not  be  discharged  until  they 
had  agreed.    It  was  m^ely  expr^lng  the 
usual  expectation  that  they  would  agree  It 
was  for  that  purpose  that  the  jury  returned 
to  their  room.  The  mere  f&Uure  of  tbe  court 
to  discbarge  tbe  jury  when  they  thus  came 
in,  or  telling  them  that  It  was  their  duty  to 
use  every  reasonable  effort  to  come  to  an 
agreemmt^  as  indicated,  was  not  nror.**  In 
Moore  v.  Plattevllle,  78  Wis.  644,  47  N.  W. 
1056,  the  same  court  sustained  an  instruc- 
tion containing  the  following:    "The  court 
expected  them,  when  they  again  returned  to 
tbe  courtroom,  to  have  agreed  up<m  a  rer^ 
diet**   See,  also,  Johnson  v.  State,  60  Ark, 
46,  28  S.  W.  702 ;  People  v.  Stodi,  1  Idaho, 
218;  German  Sav.  Bk.  v.  Citizens'  Nat  Bk., 
101  Iowa»  680.  70  N.  W.  769,  68  Am.  8t  Bep. 
890l 

The  judgment  and  order  anwaled  from 
are  sustained. 
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BHEAFB  T.  ZASTBOW. 

<SapreiiM  Ooart  of  South  Dakota.   Oct  25^ 

1912.) 

1.  Sales  <f  446*)— Action  fob  Pubchau 
Prick— DiBxoTXOH   or  Tibdict— Gountkb< 

CLAXV. 

Where,  In  an  action  for  the  price  of  a 
heating  plant  aold  onder  ezpreaa  warranty, 
there  was  evidenca  to  support  the  allegation 
of  defendant'!  counterclaim  that  the  heating 
plant  was  of  no  value,  and  It  appeared  that  he 
had  paid  the  part  of  the  price  which  he  aoaght 
in  bis  coonterclaim  to  recover  back,  it  was  er- 
ror to  direct  a  verdict  for  plaintiff,  thonsh  de- 
fendant had  not  ideaded  or  proved  a  resosdon 
of  the  contract;  the  defendant,  wlthont  having 
rescinded,  being  entitled  to  have  the  jury  pass 
on  his  right  to  recover 'the  payment  made, 
regardleaa  of  whether  he  had  any  right  to  re- 
conr  on  the  otlier  elaments  of  damage  claimed. 

[Bd.  Note.— For  otter  caaei,  ne  Sales,  Cent 
mg.  H  1808-U08;  Dee.  Dig.  |  44S.*] 

2.  Sales  (f  435*)— Action  tob  Pubohabb 

PBICR— COUNTEBCLAIM— SUITICIBNOT. 

Where  the  counterclaim  in  an  action  for 
the  price  a  heating  plant  alleged  damages 
because  the  plant  was  not  as  warranted  and 
'  set  out  the  contract  price,  it  waa  not  insuffi* 
dent  In  failing  to  specifically  allege  that  anch 
price  was  the  value  of  the  pianL 

fEd.  Note.— For  otiier  cases,  see  Salea,  Cent 
Dig.  U  123&-124S;  De&  Dig.  |  43a.*} 

8.  Saub  (S  262)i*)— Contbacts  —  Wabban- 
TiBa. 

Where  a  contract  for  the  sale  of  a  heating 
plant  contained  written  warrantiea,  there  could 
be  no  implied  .warranties. 

iEd.  Note.— For  other  cases,  see  Sales,  Cent 
I.  U  786-739;  Dec.  Dig.  S  262^.*} 

Appeal  from  Circuit  Court,  Day  County; 
Frank  McNuIt^,  Judge. 

Action  by  H.  W.  Sheafe  against  August 
Zastrow.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Reversed,  and  new  trial  ordered. 

Anderson  &  Waddel,  of  Webster,  for  ap- 
peUant  Sears  &  Potter,  of  Webster,  and 
Mark  W.  Sheafe,  Jr.^  of  Watertown,  for  re- 
spondent 

SMITH,  J.  This  is  an  appeal  by  defend- 
ant from  a  directed  verdict  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  new  trial. 
The  complaint  alleges.  In  substance:  That 
the  d^endant  requested  the  plaintiff  to  In- 
stall a  certain  heating  plant  in  the  defend- 
ant's house  In  the  town  of  Waubay.  That, 
npon  such  request,  the  plaintiff  did  the  work 
and  furnished  the  material  as  agreed,  and 
that  the  heating  plant  was  of  the  reasou- 
able  value  of  $320.  That  the  plaintiff  has 
paid  9150  upon  the  purchase  price  of  the 
same,  and  demands  recovery  of  the  balance 
due  upon  the  purchase  price. 

The  contract  under  which  the  heating 
plant  was  furnished  Is  not  fully  set  out  or  al- 
leged in  the  complaint  but  was  Introduced 
by  the  plaintiff  In  evidence,  and  Is  as  follows: 
■■Wutertown,  S.  D.  October  18,  1909.  For 
and  In  consideration  of  the  sum  of  $  three 
hundred   and   twenty,  I,  M.   W.  Sheafe, 


do  hereby  agree  to  ntH,  deliver  and  Install, 
ready  for  use  to  August  Zastrow  of  Waubay, 
S.  D.,  one  smoke  consumer  heater  and  ven- 
tilator. It  is  expressly  understood  that  all 
work  Is  guaranteed  to  be  done  in  a  workman- 
like manner.  We  guarantee  materia  used 
against  all  defects,  and  agree  to  replace  any 
or  all  parts  within  five  years,  with  the  ex- 
ception of  the  grate  bars  and  gas  generator, 
and  should  these  for  any  reason  give  out, 
we  agree  to  replace  the  same  at  actual  cost 
price  to  us.  All  hot  air  pipes  are  to  be  prop- 
erly covered  with  asbestos  paper  and  the 
furnace  is  to  be  of  sufficlrat  size  to  heat 
the  house  in  which  it  is  Installed  to  a  tem- 
perature of  70  degrees  In  all  weather,  where 
the  thermometer  does  not  register  more  than 
25  degrees  below  Eero,  providing  suffldent 
fn^  and  proper  management  of  the  furnace 
Is  used.  It  Is  expressly  understood  that  the 
second  floor  be  heated  by  the  vent  system 
and  we  do  not  agree  to  heat  same  to  more 
than  00  degrees.  I,  August  Zastrow,  pur- 
chaser, agree  to  the  above  conditions  In  buy- 
ing one  smoke  consumer  beator  and  T^ti- 
lator,  one  furnace  and  hereby  agree  to  pay 
the  sum  of  $320.00  for  the  same  as  follows: 
$  to  be  paid  when  the  furnace  Is  deliv- 
ered and  riser  pipes  put  In  place,  the  balance 
$320.00  to  be  paid  when  the  furnace  la  in- 
stalled and  tested.  August  Zastrow." 

The  answer  is  somewhat  lengtby,  and  we 
need  only  state  so  much  thereof  as  will  en- 
able us  to  determine  the  theory  upon  whicb 
It  appears  to  bave  been  framed.  The  intro- 
ductory sentence  Is :  "Comes  now  the  above- 
named  defendant,  and,  for  bis  answer  to 
plaintiff's  complaint  herein,  respedfnily  ad- 
mits, draiies,  alleges,  and  abows  to  the  coart 
as  follows:"  "Admits  the  Installation  of  tbe 
heating  plant  and  the  paymoit  of  f  160  there- 
on, and  all^B  that  the  plant  waa  fumisbed 
under  a  written  contract  which  guaranteed 
that  the  same  should  be  bnllt  In  a  good  and 
workmanlike  manner,  that  the  matnial  tliere* 
In  waa  to  be  of  the  best  anality,  free  from 
defects,  and  that  tbe  plant  when  Installed 
should  be  of  snfllclent  siae  to  beat  the  house 
to  not  less  than  TO  d^reea,  provided  tbe 
thermometer  did  nt^  register  mote  than  2S 
degrees  below  sera  The  answer  further  al- 
leges that  after  entering  Into  said  contract, 
plaintiff  did  pretend  to  install  In  deCmdant^s 
bouse  a  heating  plant,  but  that  the  same  baa 
entirely  failed  to  beat  said  bonae  in  accord- 
ance with  the  provisions  of  said  contract, 
and  that  in  truth  and  in  fact  it  has  been 
Impossible  to  live  In  said  house  during  the 
fall  and  winter  of  1909  by  reason  of  the 
plant  failing  to  fnmlab  sufficient  heat;  that 
the  upstairs  In  said  bouse  during  all  of  aald 
time  has  been  uninhabitable  by  reason  of 
such  failure,  and  that  the  downstairs  during 
a  great  [wrtlon  of  said  time  has  been  uncom- 
fortable, notwithstanding  tbe  fiKCt  that  dur- 
ing all  of  said  time  said  beating  plant  baa 
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been  fnrntaibed  wUh  abundance  of  fael  and 
has  been  aa  weU  numased  as  could  be ;  tbat 
at  no  time  during  said  period  while  the  ther- 
mometer was  not  to  eneed  15  degrees  be- 
low Moeo  has  It  been  possible  to  heat  the  Qp- 
stalra  In  said  house  to  a  degree  to  txaooli 
30  degrees,  and  at  no  time  has  It  be^  pos- 
sible, with  the  thermometer  not  to  exceed  15 
d^rees  below  aero,  to  heat  the  downstairs 
of  Mid  house  te  a  d^ree  to  exceed  60  de- 
grees ;  that  said  heating  plant  was  not  buUt 
in  a  workmanlike  manner,  but  was  so,  poorly 
and  dtfectlTely  constructed  that  It  la  entire- 
ly nseleBs  and  of  no  value;   •   •   •  that 
the  steam  tank  placed  between  the  furnace 
and  the  brickwork  In  what  la  known  as  the 
hot  air  chamber  Is  so  powly  and  defective- 
ly constmcted  that  the  same  wUI  not  hold 
water,  but  will  leak  the  same  out  nearly  as 
fast  aa  it  can  be  put  In,  and  will  partially 
put  out  the  flre^  and  tbat  all  the  water  flz- 
tores  connected  with  said  furnace  and  heat* 
ing  plant  are  so  defectively  constructed  ttat 
ibey  are  leaky  and  of  no  value ;  tbat  the  ar- 
rangement connected  with  said  furnace  for 
the  drcnlatjon  of  hot  and  cold  air  is  so  un- 
ridllfnlly  and  defectively  constmcted;  that 
tbe  same  doea  not  properly  operate,  and  does 
not  canse  the  hot  and  cold  air  to  properly 
drcnlatA;  that  said  plant  Is  further  so  de- 
fectively and  unsklllfolly  constructed  tbat 
daring  a  great  portion  of  tbe  time  certain 
obnoxious  gases  form  In  tbe  hot  air  cham- 
ber, and  come  Into  the  room  through  tbe 
hot  air  pipes,  to  tbe  great  discomfort  of  de- 
fendant and  bis  family,  and  to  the  detriment 
of  tbelr  health;  that  the  smoke  consumer 
is  so  ottskillfaUy  and  defectively  constructed 
that  It  does  not  consume  tbe  smoke  or  any 
part  thereof,  spedflcally  denies  that  said 
beating  plant  was  of  tbe  value  of  $320  or 
any  other  sum  whatsoever,  and  alleges  tbat 
the  same  was  totally  and  entirely  worthless." 
Tbe  utBwer  then  proceeds:    "And  for  a 
connterclalm  and  set-off  to  the  pretwded 
canse  of  action  set  out  In  plaintiff's  com- 
plaint defendant  alleges  that  by  reason  of 
raid  utukiUJul  and  umcorkmanlike  and  fanU 
ty  construction  of  gaid  heating  plant,  as 
Jieretnbefore  tpedflcallv  stated  and  alleged, 
be  has  been  damaged  by  reason  of  bis  In* 
ability  to  rent  any  portion  of  his  upstairs 
for  4  period  of  two  months  in  the  sum  of 
S70;  that  by  reason  of  the  discomfort  and 
loss  of  health  suffered  during  said  time  by 
defoidant  and  Ms  family,  on  account  of  the 
Mlnre  of  said  heating  plant  to  furnish  suf- 
fident  heat,  and  by  reason  of  the  obnoxious 
ffiaea  thrown  Into  the  rooms  by  reason  of  the 
faulty  construction  thereof  he  has  been  dam- 
aged In  the  fnrtbar  sum  of  $500;  tbat  by 
mson  of  cutting  holes  in  the  floors  of  de- 
fendant's bouse  by  plaintiff  In  installing  of 
said  heating  plant  defendant  has  been  fur- 
tiler  damaged  In  the  sum  of  $100;  that,  by 
reason  of  tbe  payment  of  defendant  to  plain- 
tiff for  and  im  account  «f  said  contract  as 
188  N.W^ 


aforesaid,  defendant  was  damaged  in  tbe 
sum  of  $160,  making  defendant's  counter- 
claim in  the  aggregate  the  sum  of  $820. 
Wherefore,  deCmdant  prays  Judgment  that 
the  plaintiff  take  nothing  by  this  action,  and 
tbat  defendant  have  and  recover  of  lAiintiff 
the  sum  of  ^sao  besides  his  costs  and  dls- 
bursemmta  in  this  action."  At  the  trial 
plaintiff  introduced  evidence  that  be  sold  to 
the  defendant  and  installed  in  hla  house  the 
heating  plant  described  in  the  eomplahit, 
and  he  had  not  been  paid  for  the  same,  ez- 
c^  the  sum  of  $150,  and  rested  hla  case. 

Tlie  defWdant,  nnder  the  allegaUcois  of 
the  answer,  offered  a  large  amount  ot  evi- 
doice  tepdi^g  to  i»ova  that  the  beating 
plant  did  not  fnlflU  the  re^ntrements  of  the 
contract;  that  it  failed  to  heat  the  lower 
part  (tf  Oie  house  to  exceed  62  degrees  above 
zero  when  the  thmnometer  was  above  26 
degrees  below  aero;  and  fliat  the  heattng 
plant  was  not  constructed  in  a  good  and 
wozkmanllke  manner,  and  that  It  foiled  in 
every  respect  to  comply  with  the  terms  of 
the  contract  Most  of  thla  evldoice  a£^>ears 
to  have  been  admitted  over  the  objections 
of  plaintiff. 

[1]  At  the  close  of  all  the  evidence^  plain- 
tiff moved  the  court  to  direct  the  Jnry  to  re- 
turn a  verdict  for  the  plaintiff  tq>on  tbe 
grounds:  "That  there  la  no  evidence  show- 
ing, or  tending  to  show,  the  rescission  of 
the  contract  in  this:  tbat  tbe  evidence  con- 
clusively shows  that  the  defendant  has  re- 
tained possession  of  tbe  article  sold,  and  is 
still  retaining  tbe  same,  and  has  never  of- 
fered to  return  It,  and  that  there  was  no 
evidence  excusing  or  tending  to  excuse  sach 
offer  of  return,"  In  support  of  this  ruling, 
the  plaintiff  contends  that  the  defendant 
failed  to  plead  any  breach  of  tbe  warranties 
contained  In  tbe  contract,  and  had  failed  to 
rescind  or  offer  to  r^ind  the  contract,  and 
had  failed  to  plead  any  STiffident  counter- 
claim nnder  which  he  could  recover  damages 
in  tbe  action.  It  is  defendant's  contention 
that  the  facts  allied  In  the  counterdalm 
and  supported  by  the  evidence  entitle  falm  to 
recover  damages  by  reason  of  the  plalntlfTs 
failure  to  comply  with  the  terms  of  the  war- 
ranty, and  tbat  the  court  erred  In  directing  a 
verdict  for  the  plaintiff.  A  considerable  por- 
tion of  the  briefs  of  counsel  of  both  appel- 
lant and  respondent  is  devoted  to  a  discus- 
sion of  the  law  of  rescission,  but  we  fail 
to  see  that  the  doctrine  of  rescission  has 
any  application  whatever  to  tbe  questions 
presented  by  the  record  upon  this  aj^teaL 
No  attempted  rescission  Is  pleaded  In  tbe 
answer,  nor  is  any  sudi  attempt  disclosed 
by  the  evidence  In  the  record.  It  seems  plain 
to  ns,  therefore,  that  the  spedflc  grounds 
upon  which  the  plaintiff  moved  for  direction 
of  a  verdict  at  tbe  close  of  tbe  evidence  were 
wholly  irrelevant  to  any  Issne  before  the 
court,  and  tbe  rnltng  of  the  court  seems  to 
have  been  wholly  upon  the  fact  that  ttiore 
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bad  been  no  iMcbdon  alleged  or  proved,  and 
that  d^oidant  still  retained  the  heating 
plant,  and  had  not  offered  to  return  It,  and 
bad  offo'ed  no  evidence  excnalnir  or  tout- 
ing to  excuse  such  offer  of  return.  It  seems 
to  us  perfectly  clear  that  defendant  neither 
In  his  answer  nor  in  his  evidence  attempted 
to  rely  upon  the  doctrine  of  rescission.  It 
seems  equally  plain  to  our  minds  that  the 
defendant's  answer  seelcs  to  plead  the  war- 
ranties contained  in  the  contract,  and  to 
allege  a  breach  thereof  to  the  defendant's 
damage.  It  Is  true  the  answer  In  Its  Intro- 
ductory paragraph  merely  "admits,  denies, 
alleges  and  shows  the  court  as  follows,"  and 
thereupon  proceeds  to  allege  the  contract 
with  -warranties  and  the  breach  thereof,  al- 
leges the  contract  price  to  be  $320,  and  spe- 
cifically alleges  that  the  heating  plant  was 
not  of  the  value  of  $320  but  was  totally 
and  entirely  worthless,  and  for  a  coun- 
terclaim and  set-off  alleges  that  by  reason 
of  said  unskillful  and  unworkmanlike  con- 
struction of  said  beating  plant,  "as  herein- 
before specifically  stated  and  allied,"  he 
has  been  damaged  In  certain  specific  sums, 
among  which  is  the  payment  of  $150  on  the 
contract  price  of  the  plant,  and  at  the  con- 
clusion of  the  answer  prays  judgment  that 
plaintiff  take  nothing  by  his  action,  and  that 
defendant  have  and  recover  of  plaintiff  his 
damages  in  the  sum  of  $820,  with  costs  and 
disbursements.  But  that  this  answer,  al- 
though drawn  in  a  somewhat  anusnal  and 
peculiar  manner,  was  sufllclent  as  pleading 
a  counterclaim  for  damages,  we  have  no 
doubt  We  are  not  called  upon  at  this  time 
to  determine  whether  defendant  might  be  en- 
titled to  recover  all  the  items  of  damage  al- 
leged. It  Is  Buffldent  for  the  purposes  of 
this  appeal  to  note  that  If  the  allegations  of 
the  defendant's  counterclaim  were  proved, 
and  there  is  evidence  In  the  record  tending 
to  sustain  it,  namely,  that  the  heating  plant 
as  such  was  absolutely  of  no  value  whatever, 
the  defendant  would  be  entitled  to  recover 
at  least  the  amount  paid  by  him  on  the  pur- 
chase price-  Thresher  Co.  v.  Shirmer,  122 
Iowa,  690,  08  N.  W.  504 ;  McConnell  v.  Lew- 
Is,  68  Neb.  188,  78  N.  W.  518. 

[2]  It  Is  respondent's  further  contention 
that  defendant's  counterclaim  should  be  held 
insufficient  under  the  ruling  of  this  court  In 
Acme  Harvesting  Mftch.  Co.  v.  Barkley,  22 
S.  D.  468,  liS  N.  W.  690.  for  the  reason  that 
the  connterelalm  does  not  allege  wliat  the 
value  of  the  heating  plant  would  have  been 
if  as  warranted.  We  do  not  regard  that 
caae  as  controlling,  in  that  case  there  ap- 
pears to  have  been  no  alle^tion  in  the  an- 
Bwet,  elthw  of  the  contract  price  of  the  ma- 
chinery warranted,  or  of  the  value  of  the 
property,  If  as  warranted,  in  the  case  at 
bar  thB  counterclaim  alleges  the  contract 
price  of  the  heating-  plant,  and  the  contract 
price  thus  pleaded  may  well  be  deemed  a 


suffldent  all^tbm  of  tiie  valae  of  the  heat- 
ing plant  If  as  warranted.  And  this  allega- 
tion la  not  only  conceded  by  the  mling  of 
the  court  on  the  motion  to  direct  a  v^dict, 
but  Is  snstained  by  the  pUlntUTs  own  evi- 
dence that  the  plant  was  worOi  the  snm  of 
$320. 

[3]  Appellant  further  allies  error  In  re- 
fusing defendant's  motion  for  leave  to  amend 
his  answer  so  as  to  i^ead  an  Implied  war- 
ranty under  the  statute  and  a  breach  there- 
of. It  la  conclusively  shown  that  the  con- 
tract Its^  contained  written  warrantiea,  and, 
under  the  well-settled  rule  of  law,  there 
could  be  no  implied  warranties.  The  conrt, 
therefore,  did  not  err  in  refusing  the  amend- 
ment And,  in  any  event,  under  the  cir- 
cumstances of  the  case^  we  are  of  opinion 
that  the  court  committed  no  abuse  of  discre- 
tion in  denying  the  proposed  amendment, 
even  though  competent  Other  matt^  are 
discussed  in  appellant's  brief,  but  we  deem 
it  unnecessary  to  consider  them. 

We  are  clearly  of  the  opinion  that  the 
trial  court  erred  in  sustaining  plaintiff's  mo- 
tion for  a  directed  verdict  The  order  and 
Judgment  appealed  from  are  tbenton  re- 
versed, and  a  new  trial  ordered. 


SMITH  T.  JOHNSON. 

(Supreme  Court  of  South  Dakota.   Oct  2B, 

1912.) 

1.  Appeal  and  Erbob  ({  096*)— Bicobd  — 

SurFICMNCT  OF  EVIDEKCB. 

Where  the  trial  judge  did  not  certify  that 
the  evidence  to  support  a  fiodtng  was  in  the 
reoard,  the  sufficiency  of  such  evidence  could 
not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  2916,  2917;  Dec.  Dis.  § 
606.*] 

2.  EviDBNos  (S  450*)— Pabox.  BnoanoB  — 

MBANIITO  of  OONTBAOr. 

In  a  vendor's  action  for  spedflo  perform- 
ance of  a  contract  providing  that  me  price 
should  be  paid  In  cash  or  by  accepted  mortgaire. 
parol  evidence  of  coQversatloDs  and  circum- 
stances attending  the  execution  of  the  contract 
was  admissil^e  to  show  tiie  Intent  of  the  par- 
ties in  the  use  of  the  ambiguous  phrase  '^ac- 
cepted  mortgage." 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Crat  Dig.  H  2066-2082.  2084;   Dec  Dig.  g 

S.  SPBcmo  Pebpobhancx   (S   121*)— Evi- 
dence—SnFFiciBNcx—SAu:  CONTBAOT. 

Evidence  in  a  vendor's  action  for  specific 
performance  of  the  sale  contract,  which  pro- 
vided that  the  land  should  be  paid  for  in  cash 
or  by  accepted  mortgage,  held  to  sustain  a  find- 
ing that  the  term  "accepted  mortgage"  was  in- 
tended by  the  parties  to  refer  to  a  mortsage 
which  was  then  on  the  land  and  was  to  be  as- 
sumed by  the  purchaser,  unless  he  should 
choose  to  pay  the  entire  price  in  cash,  and  re- 
ceive the  land  clear  of  mortgage. 

fEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f|  88T-S95;  Dec.  Dig.  g 


*|ror  otlier  cam  see  um*  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  BarlM  *  Rv'r  Ind«x^« 

Digitized  by  Google 


BUTTH  T*  JOHKSOW 


19 


4.  SPKOmO  PEBnOHAHOB  (I  96*)-T«NDl»  OT 

Debe>— Sdtfzciekot  of  Descbiptior. 
The  fact  tbat  a  deed  tendered  in  perform- 
anee  of  a  sale  contract  described  the  land  by 
lota  aceor^ng  to  tiio  Boremment  mrrart  while 
the  contract  described  It  by  sectional  enbdi- 
TUionH  "according  to  goTemmeot  snrre;,"  did 
not  render  the  tender  bisafflcient  where  the  de- 
scription in  the  deed  was  sufficient  to  identify 
the  land  as  tliat  described  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  SpedflcPer- 
fornuuKM,  Gent  Dig.  H  278-28S;  D«!.  Dig.  I 

6.  SPKOino  Pkbformamck  (S  119*)— Action 

BT  VeNDOB— BUBDEIt  OF  PBOOF. 

Where,  in  a  rendor'a  action  for  specific  per- 
fonnence  of  the  sale  contract  which  described 
the  land  by  sectional  subdivisions,  and  as  con- 
taining a  certain  number  of  acres,  more  or 
less,  according  to  the  government  survey,  tiie 
piainriff  relied  upon  the  tender  of  a  deed  de- 
scribing  the  land  by  lots,  as  it  was  actaally  de- 
scribed in  the  goremment  survey,  and  it  a^- 

tieared  that  the  acreage  was  about  6  per  cent, 
ess  than  that  mentioned  in  the  contract,  the 
harden  was  on  plaintiff  to  show  ^at  the  de- 
fendant imdentood  the  words  "more  or  less"  to 
relate  to  sneh  variations  of  qnantity  as  oc- 
cur in  Iota  on  the  north  and  west  township 
lines  under  the  system  of  government  surveys, 
and  not  mere^  to  those  variatioDS  which  oc- 
cur In  seetibna,  eapeclally  where  it  did  not  ap* 
pear  that  the  eontraetuig  parties  knew  that 
the  goTemment  sorvey  described  the  land  by 
lots: 

[Ed.  Note.— For  other  eases,  see  Spedfle 
Performance,  Cent  Big.  H  888;  Dec.  Dig. 
|U9*] 

6.  Etidknce  (S  23*)— Jddioial  Nottoe— Got- 

■UnCBNT  SUBTITS  —  PBITATE  SALS  COH- 
TEACr. 

The  mle  that  the  court  may  take  Judicial 
notice  that  under  the  system  of  government 
surveys  each  sectional  subdivision  except  those 
adSoinfng  the  north  and  west  township  lines  is 
Ittesonied  theoretically  to  contain  the  qaanti^ 
of  land  called  for  by  the  des^ptlon,  and  that 
die  lands  adjacent  to  said  township  lines  and 
described  as  lots  may  vary  greatly  in  quantity, 
has  no  application  to  pardes  to  a  private  con- 
tract for  the  sale  of  land,  but  in  such  case  the 
knowledge  of  the  actoal  facts  must  be  shown 
to  enable  the  court  to  apply  the  proper  mle 
of  eonstmctlon  to  ascertaui  the  intent  of  the 
partlw, 

[Bd.  Note^Tor  otiier  cases,  see  Bvldenoet 
Gent.  Dig.  H  29^  80;  De&  Dig.  |  28.*] 

7.  Innsn  (|  87*)— Rate  of  Xntebest. 

Under  CSr.  Code,  |  2294,  providing  that 
the  detriment  caused  by  the  breach  of  an  obli- 
gation to  pay  money  only  is  the  amount  due 
by  the  terms  of  the  obligation  vrith  interest 
tnereoB,  it  was  error,  in  a  Tender's  action  for 
spedfie  performance  of  die  sale  etuitraet  to 
award  hfm  interest  on  the  purchase  money  in 
excess  of  the  legal  rate;  the  rale  of  damages 
for  faflnre  to  pay  money  being  the  same  in 
eqnit7  as  In  law. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Gent  Dig.  H  77,  78;  Dec.  Dig.  {  87.*] 

8.  Specific  Perfobuancb  (|  120*)— Action 

BT  TbNDOR— BVIDENCB. 

In  a  vendor's  acdon  for  spedSe  perform- 
ance of  the  sale  contract,  it  was  Improper  to 
permit  him  to  testify  as  to  the  amount  of  bis 
loss  from  not  having  obtained  any  use  or  profits 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  384-886;  Dea  Dig.  { 
120.*1 


Appeal  from  Olrcait  Court,  Ouster  Oonn- 
ty;  Levi  H.  McGee^  Judge. 

Action  by  Wimam  M.  Smltb  against  Br- 
land  H.  JobBaon.  From  a  judgmoit  tor 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  anneals.  Beversed,  and  new  trial 
granted. 

Nnll  &  Royhl,  of  Huron,  for  an;>ellant 
lAwrence  H.  Hedrtek,  at  Hot  Springs,  for 
respondent 

SMITH,  J.  Appeal  from  the  drcult  court 
of  Custer  county.  Action  for  specific-  per- 
formance of  a  contract  for  the  sale  of  real 
property  and  to  recover  damages.  Trial  to 
the  court  Findings  and  Judgment  In  favor 
of  plaintiff.  Defendant  appeals  from  the 
judgment  and  from  an  order  owrullng 
moUon  for  a  new  trlaL 

The  following  portions  of  the  written  con- 
tract are  material  to  the  questions  presrat- 
ed  on  this  appeal:  "Wltnesseth:  That  tbe 
party  of  tbe  first  part  (Smith)  for  tbe  con- 
sideration of  $000.00  to  bim  in  band  paid, 
hereby  agreee  to  sell  to,  deliver  and  con- 
vey to  tbe  party  of  the  second  part  (Jobn- 
Bon)  bis  assigns  or  belrs,  a  warranty  deed, 
duly  signed  and  executed,  upon  full  settle- 
ment of  the  full  purcbase  price,  being  $9,- 
600  less  tSOO.00;  tbe  following-described 
premises,  to  wit:  Northeast  ^  of  section 
80,  south  %  of  tbe  northwest  ^,  the  sonth- 
west  %  and  west  H  of  tbe  southeast  ^,  all 
in  section  SO.  township  5,  Bontb  of  range  8, 
east  B.  H.  M.  containing  480  acres,  more  or 
less  according  to  tbe  government  survey. 
Also  80  acres  of  water  right  desert  filing, 
with  water  right  of  same,  and  one  water 
right  made  to  Harry  U.  Sprague.  And  the 
second  party  b^by  agrees  to  pay  in  cash 
or  by  accepted  mortgage  said  purcbase  price 
to  tbe  party  of  the  first  part  on  or  before 
May  1st  A.  D.  1910."  The  motion  for  a 
new  trial  and  tbe  assignments  of  error  ques- 
tion the  sufficiency  of  the  evidence  to  sus- 
tain certain  of  the  findings  and  the  compe- 
tency "bt  the  evidence  upon  which  these 
findings  are  based.  The  findings  in  ques- 
tion are  numbered  6,  6,  7,  11,  and  14. 

[1]  Tbe  sufficiency  of  tbe  evidence  to  sup- 
port No.  19,  discussed  in  aiH>ellant*B  brief, 
cannot  be  raised  upon  this  appeal,  for  tbe 
reason  that  the  trial  Judge  has  certified  to 
this  court  that  tbe  testimony  In  tbe  record 
is  only  such  as  was  received  In  support  of 
findings  Nos.  0,  6,  7,  11,  and  14,  and  fails  to 
certify  that  tbe  evidence  in  support  of  find- 
ing No.  19  Is  in  the  record.  This  omission, 
however,  Is  not  material,  because  the  compe- 
tency of  tbe  evidence  offered  to  sustain  tbe 
allegations  of  tbe  complaint  upon  which 
finding  No.  19  is  based  Is  presented  by  tbe 
specifications  of  errors  occurring  at  the  trial, 
and  tbe  sufficiency  of  tbe  evidence  Is  deter- 
mined by  tbe  objections  to  Its  competency. 
But  the  Buffldency  of  tbe  eridence  to  sna- 
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tain  findings  of  fiict  5,  9,  7,  11,  and  14  Is 
presented*  as  well  as  the  competency  of  tbe 
evidence  offered  In  support  of  tbese  findings. 
Tbe  findings  are  as  follows: 

"(5)  That  hy  the  words  *accepted  mort 
gage,*  used  In  said  agreement,  defendant  and 
plaintiff  meant  that  defendant  could  assume 
the  mortgage  as  mentioned  above  In  para- 
graiA  2,  and  pay  the  balance  In  cash. 

"(6)  That,  If  defendant  did  not  choose  to 
assume  said  mortgage,  the  same  should  be 
paid  out  of  the  pnrdiase  price. 

"(7)  That  by  the  terms  of  the  said  ^ree- 
moit  the  plaintiff  ms  to  transfer  the  real 
estate  particularly  described  thoeln  by 
warranty  deed,  and  was  to  transfer  the 
desert  filing  and  the  water  rl^t  filings  men- 
tioned therein  by  such  instruments  of  con- 
veyance or  assignment  as  is  usual  In  the 
transferring  m  assigning  of  such  Interests. 

•  •  • 

"ai)  That  plaintiff  has  at  all  times  since 
the  eucutlon  of  said  agreement,  and  now 
is,  ready  and  vrilllng,  and  able^  to  perform 
said  agreement  on  his  part   •   •  * 

"O-i}  That  real  estate  described  In  para- 
graph  one  (1)  was  at  the  time  of  the  execa- 
tion  of  said  agreemrait,  and  now  is,  of  ttie 
reasonable  value  of  ten  thousand  dollars 
(¥10,000).  That  the  desert  filing  and  the 
water  right  filings  mentioned  In  said  agree- 
meat  were  of  trifling  value." 

LS]  Appellant  In  the  assignments  of  error 
contends  that  the  testimony  Is  InsufBdent 
to  sustain  findings  ff  and  6,  because  the 
contracf  of  sale  was  in  writing,  and  the 
phrase  "accepted  mortgage"  Is  not  amblgu- 
ons  or  uncertain,  and  should  be  interpreted 
by  tbe  court,  and  that  certain  evldeiu%  offers 
ed  and  received  to  aid  in  ascertaining  the 
meaning  and  Intent  of  the  parUes  to  the 
contract  was  therefore  incompetent  The 
general  roles  for  the  construction  of  con- 
tracts and  ascOTtalnlng  the  Intent  of  the 
parUflB  are  thus  stated  in  0  Qyc.  (A):  "The 
law  furnishes  certain  rules  for  the  con- 
struction of  written  contracts  for  the  pur- 
pose of  ascatataUng  from  the  language  the 
manner  and  extent  to  which  the  parties 
Intended  to  be  bound,  and  those  mlee  should 
be  applied  with  consistency  and  uniformi- 
ty, and  it  Is  not  proper  for  a  court  to 
vary,  diange,  or  withhold  tb^  application. 

*  *  *  The  first  and  main  rule  €t  con- 
struction la  that  the  Intent  of  the  itarties 
as  expressed  In  the  words  they  have  used 
must  govern.  Greater  regard  Is  to  be  had  to 
tbe  clear  intent  of  the  parties  than  to  any 
particular  words  which  they  may  have  used 
In  UM  eaqiresBlon  of  tbelr  intent  If  the 
words  used  clearly  show  the  intent,  there 
is  no  need  for  ajiplylng  any  technical  rules 
of  construcUon,  for,  wbwe  thm  is  no  doubt, 
there  Is  no  room  for  construction."  Id.  087 
(B).  "To  determine  the  Intention  of  tbe 
puties  if  tbe  meaning  Is  not  clear,  it  is 
necessary  that  regard  shall  be  had  to  the 
natun  <tf  the  Instrument  Itself,  the  condi- 


tion of  the  parties  executing  It,  and  the  ob- 
jects which  ttiey  had  in  view,  for  which 
purpose  parol  evidence  Is  admissible.  This 
rule  does  not  apply,  however,  where  the 
language  ot  the  contract  leaves  no  doubt  as 
to  the  meaning  of  tbe  parties,  but  In  such 
a  case  the  contract  is  to  be  construed  with- 
out r^ard  to  extraneous  facts."  Id.  6^ 
(K).  *TbB  qoMtion  at  tbe  meaning  of  a 
written  contract  is  ordinarily  one  of  law 
for  the  court,  and  not  one  of  fact  for  the 
Jury;  but  where  tbe  construction  of  a 
written  contract  depends  upon  extrinsic 
facts  as  to  which  there  Is  a  dispute,  Its  con- 
struction Is  a  mixed  question  of  law  and 
tACt,  and  is  for  the  Jury  uoAer  proper  in- 
structions from  tbe  court." 

In  the  applicatltm  of  these  elanentary 
rules  to  the  case  before  us,  the  first  question 
is  wheUier  tbe  language  used  Is  clear,  and 
leaves  no  doubt  as  to  the  meaning  and  In- 
toit  of  the  parties.  By  tbe  cmtract  the 
grantee  agrees  to  pay  for  the  land  in  "cash 
or  by  accepted  mortgage^"  It  Is  to  be  as- 
sumed from  the  contract  that  the  plaintiff 
Intmded  to  still,  and  the  defendant  intended 
to  buy,  Ihe  lands  described,  and  that  de- 
fendant intouled  to  pay  for  the  iandB  in 
some  manner.  Tbe  ccmtract  Kiys,  "in  cash 
or  by  accepted  mortgage."  What  did  the 
parties  mean  or  Intend  when  th^  used  the 
words  "accepted  mortgage"?  Was  it  intend- 
ed that  the  grantee  might  pay  ttie  whole 
purchase  jwioe  ot  tbe  land  by  giving  tha 
vendor  a  mortgage  upon  the  land?  Was  It 
tbe  intention  that  tbe  voidee  ml^t  pay 
part  of  the  purchase  price  in  cash  and  the 
balance  by  mortgage?  Was  it  tbe  intention 
of  the  parties  that  the  vendee  might  pay  the 
whole  purchase  price  In  mratgage  seenritieB 
if  accepted  by  the  vendor  In  lien  of  cash? 
It  is  obvious  that  the  meaning  and  Intent  of 
tlie  parties  as  expressed  in  the  words  "ac- 
c^ted  mortgage"  la  not  dear,  and  cannot 
be  asoutained  with  any  reasonable  owtain- 
ty  by  a  construction  of  the  language  used. 
The  case  therefore  falls  dearly  irithln  the 
rule  that  resort  may  be  had  to  oonvwaa- 
tions  showing  ttie  Intent  and  understanding 
of  the  parties,  together  with  snrroundlns 
circumstances  listing  at  the  Ume  the  con- 
tract was  entered  into.  The  rute  permltttng 
such  testlnumy  is  reco^lsed  by  section  1256» 
Civil  Code,  wlildi  provides:  "A  contract  may 
be  explained  by  reference  to  the  drcom- 
stances  under  which  It  was  made."  MUler 
V.  Way,  6  8.  D.  468.  69  N.  W.  407;  SmaU  t. 
Elliott,  12  S.  D.  670,  82  N.  W.  92,  76  Am.  St. 
Bepu  630;  Grlmarud  Shoe  Go.  v.  Jadoson, 
22  S.  D.  114,  m  X.  W.  656.  There  was  no 
error  In  recdvlng  the  evidence  complained  ot, 

[8]  The  next  question  Is  Triiether  the  evi- 
dence received  in  oonnecthm  with  the  words 
used  in  the  ocmtract  la  sufficient  to  sustain 
the  finding  of  tbe  trial  court  as  to  the  In- 
tention of  the  parties.  Tlie  evldeaoe  toids 
to  diow,  and  the  court  found  In  the  second 
finding  ot  fact,  that  on  Mardi  7,  ISIO;  wh^ 
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the  contract  was  entered  into,  there  was  a 
mortgage  on  the  land  on  which  there  was 
due  $4,875,  with  interest  at  7  per  cent  from 
March  1.  1910.  The  plaintiff  testUled,  In 
snhstance,  that  at  the  time  the  contract 
was  entered  Into  he  had  a  conversation  with 
defendant,  Johnson,  about  this  mortgage,  In 
which  he  told  Johnson  tliat,  if  he  did  not 
want  to  pay  all  the  money  oa  the  land,  he 
oonld  assume  the  mortgage  and  let  the  same 
nm ;  and  tliat  the  words  "accepted  mort- 
gage'* had  reference  to  this  mortgage.  De- 
fendant in  his  testimony  admitted  this  con- 
rersatlon  and  understanding.  The  court  in 
findings  5  and  6  found  tliat  by  tlie  words, 
"accepted  mortgage,"  both  parties  under- 
stood and  meant  that  the  d^endant  might 
assume  the  mortgage  then  on  the  land,  and 
pay  the  balance  In  cash,  or  pay  the  entire 
pnrdiase  price  in  cash  out  of  which  the 
mortgage  should  be  paid  in  fnll,  giving  the 
pnrdias^  a  dear  title.  In  finding  Ma  7  the 
court  found  that  it  was  the  intent  of  the 
parties  to  transfer  the  desert  land  filing, 
and  the  two  water  right  filings,  by  such  In- 
EtrumentB  of  conveyanca  or  asslgnmmt  as 
were  usual  in  transferring  or  assigning  such 
Interests.  We  are  of  0[^<m  this  interinre- 
tation  of  the  contract  Is  correct  Findings 
'Soa,  8  and  9  show  the  instmments  of  con- 
veyance and  assignments  whldi  were  t&a- 
dered  as  conveyances  of  the  desert  filing 
and  water  rights,  and  as  a  conclusion  of 
law  the  court  finds  that  the  plaintiff  per- 
formed all  the  requiremoits  of  the  agree- 
ment incambent  upon  him  in  the  manner 
and  within  the  time  prescribed.  Xo  assign- 
ments of  error  as  to  the  sufiSdency  of  the 
evidence  to  sustain  findings  8  and  9  are  In 
the  record,  nor  does  the  trial  court  puriwrt 
to  certify  the  evidence  upon  which  they  are 
based.  This  court  will  therefore  presume 
there  vras  sufficient  evidence  before  the  trial 
eourt  to  show  tiiat  such  instrumenta  were 
usually  onployed  to  effect  the  transfer  of 
sadi  intoicsts,  and  therefore  the  tender  was 
a  sufficient  comi^laiioe  with  the  terms  of  the 
contract 

Appellant's  next  contoitlon  is  that  the  de- 
scription of  the  land  in  the  contract  is  In- 
definite and  uncertain  because  the  lands  are 
deacrihed  in  the  contract  as  the  W.  %  of 
the  8.  W.  14,  and  the  S.  W.  14  of  the  N.  W. 
1ft  of  section  30,  "according  to  the  gov^- 
meut  sorvey."  Appellant's  real  contention 
ai^Man  to  be  that  there  Is  no  government 
snrv^  ot  lands  along  the  west  line  of  sec- 
tion 30  showing  sectional  subdlviaions;  that 
in  radi  surveys  lands  along  the  west  Une  of 
townships  are  described  as  lots  and  not  oth- 
erwise. The  trial  court  (finding  No.  finds 
that  the  land  lying  along  the  east  side  of 
township  lines  is  des^nated  on  the  plat 
books  of  the  United  States  government  aa 
lots,  said  lots  being  numbered,  the  numbers 
beghming  In  the  northwest  comer  of  each 
Bectl<m  and  numbering  south,  lots  1,  2,  3, 
4;  that  It  Is  the  usual  and  common  thing  to 


describe  such  lots  by  half  and  quarter  sec- 
tion numbers;  and  that,  what  so  described, 
the  lands  numbered  as  lots  are  definitely 
known  and  readily  ascertained,  and  that  the 
land  described  in  the  contract  lies  along  the 
eastern  side  of  the  township  line.  The  evi- 
dence upon  which  this  finding  Is  based  Is 
not  certified  In  the  record,  and  we  must  pre- 
sume was  sufficient  to  sustain  the  finding. 
There  is  no  evidence  in  the  record  tending 
to  show  that  divisional  lines  of  sectim  80 
are  not  idmtical  with  the  lot  lines. 

[4]  Appellant's  further  contention  Is  that 
the  deed  tendered  by  plaintiff  In  perform- 
ance of  the  contract,  in  which  the  lands  are 
described  by  lots,  does  not  show  a  compli- 
ance with  the  contract,  in  which  the  lands 
are  described  by  sectional  subdivisions,  and 
thus  falls  to  show  a  tender  in  compliance 
vrlth  the  contract  In  the  case  of  Ford  v. 
Ford,  24  S.  D.  644,  124  N.  W.  1108,  this 
court  held  that  a  description  in  a  deed, 
which  conveyed  "all  the  right,  title  and  in- 
terest in  and  to  all  ranches,  lands,  houses, 
bams,  stables  and  corrals  belonging  to  Hugh 
Ford,  situated  on  Belle  Fourche  Blver,  Butte 
County,  I>.  T.  commonly  known  as  the  head- 
quarters of  Ford  Broa  Cattie  Co.."  was  suf- 
ficient, saying:  "We  are  of  opinion  that 
this  description  was  sufficient  to  convey  the 
lands  in  question.  The  office  of  a  descrip- 
tion in  a  deed  Is  not  to  identify  the  lands, 
but  to  furnish  the  means  of  identification, 
and  that  a  description  is  considered  suffi- 
ciently certain  which  can  be  made  certain, 
and  that  a  description  in  a  deed  would  be 
deemed  sufficient  if  a  person  of  ordinary 
pradence,  acting  in  good  faith  and  making 
inquiries  suggested  by  the  description  given 
In  such  deed,  would  be  enabled  to  Identify 
the  propoty."  We  hold,  therefore,  that  a 
tender  of  a  deed  describing  the  property  by 
lots  from  whldi  the  property  can  be  Idoi- 
dfied  as  the  same  property  described  in  the 
contract  is  a  sufficient  compliance  with  the 
terms  of  the  written  contract  In  which  the 
same  property  is  described  by  sectional  sub- 
divisions, and  that  the  accompanying  words, 
"according  to  govmunent  survey,"  make  that 
survey  a  part  ot  the  description  for  the  pur- 
pose of  Identifying  the  land.  Heffelman  v. 
Otsego  W.  P.  Co.,  78  Mich.  121,  43  N.  W. 
1096,  44  N.  W.  1151 ;  13  Cyc.  633  (II). 

[i]  Appellant  argues  at  some  length  the 
proposition  that  the  land  described  in  the 
deed  by  lots  is  30.87  acres  less  than  the  land 
described  by  sectional  subdivisionB  In  the 
contract  There  is  absolutdy  nothing  in  the 
findings  of  fact  or  the  evidence  in  the  record 
on  which  to  found  this  argumoit ;  the  only 
allusion  In  the  record  to  the  quantity  of  land 
being  found  in  "conduslou  of  law"  No.  8, 
where  it  is  said,  'TThe  defldracy  less  than 
four  hundred  and  eighty  (480)  acres  being 
only  thirty  and  eighty-seven  one-hundredths 
(30.87)  acres  or  about  six  per  cent  (6  per 
cent),  is  not  so  great  but  that  It  Is  fully 
covered  by  the  'words  'more  m  less,  accoid- 
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log  to  Uie  gOTemment  snrv^,'  and  tbe  de- 
fendant Is  not  entitled  to  any  reduction  In 
the  purchase  price  reason  of  aucb  de- 
ficiency, he  baring  taken  the  rlak."  The  only 
question,  then,  Is  whether  a  deficiency  of 
about  6  per  cent  In  the  quantity  of  land 
would  be  covered  by  tbe  words,  "more  or 
less"  In  the  contract  PlalntUf  was  permit- 
ted to  teatlftr  over  defendant's  objection  that 
at  the  time  the  contract  was  signed  be  In- 
formed defendant  "that  the  land  laid  right 
along  this  township  line  and  It  might  be  a 
little  long  or  a  little  short,  and  I  don't 
know."  But  this  erldence  la  of  little  value 
In  the  solution  of  the  precise  question  pre- 
sented, which  is  whether  or  not  It  was  known 
and  understood  by  tbe  parties  that  the  iden- 
tical land  described  by  sectional  subdivisions 
In  the  contract  was,  In  fact,  described  as 
lots  In  the  government  survey.  This  evi- 
dence goes  only  so  far  as  to  disclose  that 
defendant  knew  the  land  was  on  tbe  west 
line  of  the  township.  Are  tbe  parties  pre- 
sumed to  know  that  land  so  situated  Is  sur- 
veyed into  lots,  and  to  have  entered  Into  the 
ccmtract  on  tbe  basis  of  that  fact?  Upon 
this  question  tbe  evidence  is  entirely  silent, 
and  tbe  question  can  only  be  solved  by  an 
assumption  that  tbe  parties  did,  or  did  not, 
know  that  tbe  property  purchased  and  sold 
was  described  In  the  government  survey  as 
lots,  and  not  by  sectional  subdivisions.  If 
both  parties  knew  and  understood  this  fact, 
they  would  be  presumed  to  have  contracted 
on  that  basis.  No  dement  of  fraud,  mlsrep- 
resentatloD,  or  mistake  as  to  the  quantity 
of  land  enters  into  this  case.  The  only  ques- 
tion Involved  is  the  proper  Intopretatlon  of 
tbe  language  used  by  the  parties.  It  is  con- 
tended by  aMtellant  that,  because  tbe  de- 
8crb>tion  In  tbe  contract  was  by  sectUmal 
BubdlTistons,  be  bad  a  right  to  assume  that 
the  words  "more  or  less"  contemplated  only 
such  variations  In  quantity  of  land  as  might 
ordinarily  occur  in  surras  itf  sectional  aub- 
dlTialons,  and  not  to  variations  In  quantity 
whi<di  might  result  turn  accumulations  or 
defldettdes  on  norUi  or  west  township  lines 
under  Oie  eystem  of  government  survey.  It 
is  contended  that  appelant  might  have  been 
willing  to  risk  a  variation  of  quantity  such 
as  might  exist  in  the  usual  sectional  surveys, 
bat  not  the  greater  uncertainty  as  to  quan- 
tity where  tbe  land  Is  described  as  tot^ 

Tbe  real  question  urged  by  appellant  Is 
whether  the  words,  "more  or  less,"  should  be 
beld  to  relate  to  variations  of  quantity  whidi 
occur  in  secUona  or  to  variations  In  quantity 
which  occur  in  lots.  We  have  already  held 
that  tbe  description  by  sectional  subdivisions 
in  the  contract  is  sufficient  to  identify  tbe 
land  as  the  same  land  described  as  lots  in 
the  deed  tendered  by  plaintiff  In  perform- 
ance of  the  contract  The  last  contention, 
however,  presents  a  different  question;  and 
that  is  whether  at  the  time  of  entering  Into 
tbe  contract  it  was  understood  by  tbe  parties 


that  the  land  described  in  the  contract  In 
fact  embraced  lots,  and  not  sectional  sub- 
divisions. No  other  rule  for  the  solution  of 
this  question  occurs  to  us  than  such  as  may 
be  found  In  tbe  application  of  the  rule  as  to 
the  burden  of  proof.  The  burden  of  proof 
as  to  every  fact  essential  to  sustain  his  the- 
ory of  the  case  rests  upon  the  plaintiff. 
Plaintiff's  contration  is  that  tbe  assumption 
of  risk  as  to  the  quantity  of  land  related  to 
lots,  and  he  should  assume  the  burden  of 
proof.  Tbe  contract  Itself  describes  the  land 
by  sectional  subdivisions,  and  in  the  absence 
of  evIdCTce  tending  to  show  that  the  parties 
knew  and  understood  as  a  fact  that  tbe  prop- 
erty Intended  to  be  conveyed  consisted  of 
lots,  and  not  of  sectional  subdivisions,  we 
tbink  defendant's  contentl<»i  must  prevail,  and 
that  we  should  hold  that  the  words  "more  or 
less"  were  understood  and  Intended  by  the 
parties  as  an  assumption  of  risk  of  varia- 
tions In  quantity,  such  as  ordinarily  occur 
in  sectional  subdivisions.  But  again,  from 
lack  of  evidence,  tbe  court  is  left  without 
actual  knowledge  as  to  what  such  variations 
in  quantity  of  land  ordinarily  are  in  fact 

[I]  The  court  may  take  Judicial  notice 
that  under  the  system  of  government  sor^ 
veys  each  sectional  subdivision,  except  those 
which  adjoin  the  north  and  west  township 
lines,  is  presumed  theoretically  to  contain  the 
quantity  of  land  called  for  by  the  descrip- 
tion, and  that  lands  adjacent  to  said  town- 
ship lines  and  described  as  lots  may.  In  fact, 
vary  greatly  In  quantity.  But  this  rule  has 
no  apidicatlon  to  parties  to  a  lulvate  con- 
tract for  the  sale  of  lands,  where  knowledge 
of  tha  actual  facts  must  be  shown  to  mable 
the  court  to  apply  the  prop^  rale  of  con- 
struction to  ascertain  the  intent  of  the  par- 
ties. We  think,  however,  the  court  may  take 
Judicial  notice  of  material  facts  connected 
with  tbe  subject-matter  ot  the  contract  and 
should,  thwefore,  construe  tiie  contract  npon 
the  assumption  that  both  parties  were  igno- 
rant of  the  fact  that  the  property  described 
In  the  contract  consisted  of  lota,  and  not  the 
usual  sectional  subdivisions.  It  ftdlows  that 
we  should  assume  both  parties  Intended  to 
risk  bnly  such  variation  of  quantity  as  might 
occur  In  sectional  subdivisions,  and  not  the 
variation  of  quanti^  which  occurs  In  lots. 
It  then  becomes  necessary  to  consider  wheth- 
er a  deficiency  of  80.87  acres  in  the  total  of 
480  acres  is  greater  than  was  within  the 
contemplation  of  the  parties,  when  each  as- 
sumed the  risk  more  or  less  than  480  acres 
by  the  contract  It  will  be  observed  that  the 
contract  price  of  the  land  averaged  $20  per 
acre,  and  this  deficiency  In  quantity  would 
represent  a  deficiency  In  value  of  substan- 
tially $600.  Had  the  description  in  the  con- 
tract been  by  lots,  it  might  be  presumed  that 
the  parties  intended  to  assume  the  risk  of 
the  greater  variations  In  quantity  and  value 
which  may  occur  under  such  descriptions^ 
and  that  a  sale  In  gross  was  Intended.  But, 
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as  th«  description  In  the  contract  was  by 
quarter  sectional  subdivisions,  the  conrt  may 
not  presume  that  the  parties  Intended  to  as- 
same  the  risk  of  the  greater  variations  which 
are  known  to  occnr  in  surveys  where  the 
description  of  sectional  subdivisions  is  by 
lots;  at  least,  In  the  absence  of  evidence  to 
show  that  the  parties  knew  as  a  fact  that 
the  government  snrv^  described  the  land  by 
lots.  Tbere  Is  some  evldoice  that  the  plain- 
tiff Informed  defendant  orally  that  tiiete 
mUht  be  "more  or  less"  land,  bot  that  state- 
ment would  apply  to  the  description  given 
in  the  contract  by  sectional  subdivision,  and 
is  not  equivalent  to  a  statement  that  the 
government  survey  described  the  land  by 
lots.  Why  did  plaintiff  canse  the  land  to  be 
described  In  the  contract  by  quarter  section- 
al subdivisions  and  not  by  lots?  If  plaintiff, 
bdng  the  owner  of  the  land,  did  not  know 
the  actual  gov«nment  descriptions,  still  less 
can  we  presume,  in  the  absence  of  evidence, 
that  the  defendant  knew  It  Respondent's 
conned  cites  a  large  number  of  decided  cases 
in  which  variations  in  quantity  of  land  were 
deemed  immaterial,  because  contemplated 
and  covered  by  the  words  "more  or  less"  in 
the  conveyance.  None  of  the  cases  dted 
cover  the  precise  point  under  discnsslou. 
The  questkm  In  this  case  is  whether  the 
words  "more  or  less"  in  the  contract  were 
understood  and  Intended  by  the  parties  to 
apply  to  a  description  by  government  quarter 
sectional  subdivisions,  or  to  a  description  by 
^v^mment  sectional  subdivisions  in  lots. 
Qearly,  the  burden  of  proof  was  upon  plain- 
tiff to  show  at  least  the  fact  that  defraidant 
knew  the  land  was  not  in  quarter  sectional 
snbdivlslons  but  In  lots;  that  he  might  ask 
the  court  to  draw  the  conclusion  of  fact 
therefrom;  that  defendant  intended  to  as- 
sume the  risk  of  variation  in  quantity  exist- 
ing In  Bncb  cases.  This  the  plolntlft  has  ut- 
terly tailed  to  do,  and  fttr  that  reason  the 
flnittiigB  and  Judgment  of  the  trial  court  are 
not  sut^ned  by  the  record. 

[I]  ABotber  question  is  presented  In  the 
record  which  becomes  material  la  view  of 
the  fact  that  a  new  trial  most  be  granted, 
which  will  be  briefly  noticed  here.  While 
this  actlim  Is  for  specific  performance  of  a 
amtraet,  the  only  relief  which  the  plaintiff 
aet^  or  to  which  he  conld  be  entitled  is  a 
lodgment  awarding  him  that  which  would 
be  doe  him  nndw  the  terms  of  the  contract 
If  folly  performed.  Under  the  contract, 
plaintiff  could  in  no  event  receive  anything 
other  or  flirther  than  the  purchase  price  of 
the  land  In  mon^,  according  to  the  terms 
«(  the  Contract,  with  interest  thereon,  at 
the  ittfl  rate  from  the  time  of  default  In 
payment  The  rule  of  damages  fox  foUure  to 
pay  money  Is  the  same  in  an  egtiity  as  in 
a  law  action.   Under  the  contract  in  ques- 


tion, the  only  obligation  assumed  by  defend- 
ant was  for  the  payment  of  money,  namely, 
the  purchase  price  of  the  land.  Section  2294 
of  the  Civil  Code  provides :  '"The  detriment 
caused  by  the  breach  of  an  obligation  to  pay 
money  only  is  deemed  to  be  the  amount 
due  by  the  terms  of  the  obligation,  with  In- 
terest thereupon." 

Respondent's  counsel  In  his  brief  concedes 
that  legal  Interest  on  the  purchase  price  of 
the  land  to  the  date  of  the  Judgment  and 
decree  amounts  only  to  $375.58.  The  court 
found  that  "the  plaintiff  has  sustained  dam- 
ages by  reason  of  the  defendant's  tallnre 
to  perform  said  agreement  In  the  sum  of  at 
least  one  thousand  dollars  ($1,000),  with  In- 
terest on  the  purchase  price  from  May  1, 
A.  D.  1910,  the  date  when  said  money  should 
have  been  paid,  will  not  reimburse  plain- 
tiff for  his  damages  by  sevea  hundred  and 
fifty  dollars  ($750),"  while  the  Judgment  and 
decree  of  the  court  Is  "that  plaintiff  have 
and  recover  of  defendant  tbe  sum  of  five 
hundred  dollars  ($500)  for  his  damages  In 
this  action."  Whatever  meaning  may  attach 
to  this  finding.  It  Is  clear  that  the  Judgment 
Is  for  a  recovery  of  damages  in  excess  of 
the  amount  of  legal  interest  on  the  purchase 
price  of  the  land,  and  it  is  clear  that  the 
coort  erred  in  both  the  finding  ot  fact  and 
the  Judgment 

[I]  Upon  the  trial  the  plaintiff,  testifying 
In  his  own  behalf,  was  permitted,  over  jtrop- 
er  objections,  to  answer  the  following  ques- 
tion: "In  your  opinion  what  was  a  rea- 
sonable amount  to  fix  your  loss  Ity  reason  of 
not  having  obtained  any  use  or  profits  of 
this  land?  Answer:  I  think  that  a  thousand 
dollars  Is  a  very  light  loss  for  me  from  the 
1st  day  of  May  to  the  pi^esent  time/*  The 
ruling  of  tbe  court  was  plainly  erroneous, 
and  the  answer  Insufficient  to  sustain  the 
finding  referred  to.  In  the  certificate  set- 
tling and  allowing  the  bill  of  vceptions  the 
trial  Judge  certifies  "that  the  testimony  set 
forth  in  the  foregoing  hill  (tf  ecoeptions  Is 
all  the  testimony  received  at  the  trial  in 
support  of  findings  of  fact  Nos.  5,  0,  7,  14, 
and  U."  As  the  record  does  not  purport 
to  contain  the  testimony  rec^ved  in  sup- 
port of  other  findings  of  fact,  we  shall  not 
consider  them.  But  In  view  of  the  fact  that 
upon  the  record  before  ns  the  trial  conrt  ap- 
pears to  liave  adopted  an  emmeous  view  as 
to  the  effect  of  certain  material  portions  of 
the  evidence  as  well  as  of  the  measure  of 
damages,  and  because  of  the  fact  that  we 
are  unable  to  direct  a  proper  Judgment  upon 
the  record  before  us,  the  Judgment  of  the 
trial  court  is  reversed,  and  a  new  trial 
granted. 

The  cause  Is  remanded  for  farther  pro- 
ceedings in  accordance  with  the  views  ex- 
pressed in  this  opinion. 
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OIBB  T.  MORRISON  GOUNTZ. 
(So^rem*  Coart  of  Minneiota.   Not.  1,  IMS.) 

(ByJiaJmt  &v  the  Oowrt.) 

1.  DbAINB   (&  82*)  —  ASBB8SUENT8  —  SeTTTNO 
ABIDK— PUBLISHINQ  OB  POSTIKO  MOTICB. 

A  findiDS  that  the  proceedinn  to  es- 
tabllBh  a  drain  under  chapter  230,  G.  L.  1905 
(lUv.  Lews  Bapp.  1908,  H  2661—44  to  2651— 
106),  were  regular,  is  not  impngned  by  anoth- 
er finding  that  certain  proof  of  the  pnbUBhing 
or  posting  of  a  required  notice  is  lacking  or 
insufficient,  for  the  statute  does  not  require 
proof  of  the  publication,  mailing,  or  p(»tiQg  of 
the  notices  therein  specified  to  he  filed  or  pn- 
serred  in  the  records  of  the  proceedings. 

[Ed.  Notar— For  other  eases,  see  Drains,  Gait. 
Dig.  H  84-87;  Dee;  Dig.  | 

2.  Drains  (f  74*)  —  Pbocbedinos  to  Ebtab- 
LXBH—lBBiouuBinss— Waives. 

A  person  who,  with  knowledge  of  the  pro- 
ceeding to  establiilh  a  public  drain  which  ben- 
efits  his  lands,  stands  while  such  drain  is 
being  constructed,  knowing  that  the  expense 
thereof  must  be  assessed  against  the  lands 
benefited,  cannot,  after  the  lapse  of  more  than 
three  years,  invoke  the  eqni^  powers  of  the 
court  to  remoTo  the  cloud  cast  upon  his  said 
lands  by  the  assessment  made  in  the  proceed- 
ings, on  the  ground  that  these  were  without  ja- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Drains,  Oant 

Dig.  J  82;  Dec  Dig.  {  74.*] 

Appeal  from  District  Oour^  Horrlson  Goim- 
ty;  C  A.  Ny^  Judge. 

Action  by  Josephine  Oieb  against  the  Coun- 
ty of  Morrison.  Judgment  for  defendant, 
and  lOalntifF  appeals.  *  AfDrmed. 

A.  H.  Temom,  of  Utile  Falls,  for  appe- 
lant D.  M.  Cameron,  of  Little  Falls,  for 
respondent 

HOLT,  J.  The  action  was  brought  to  re- 
move the  apparent  lien  cast  upon  plaintiff's 
land  by  the  spreading  upon  the  records  of 
the  auditor's  tabular  statement  of  boieflts 
assessed  against  the  land  In  an  alleged  in- 
valid ditch  proceeding  undw  chapter  230, 
G.  U  1905  (Rev.  Laws  Supp.  1909,  |8  2651— 
44  to  2651—106).  Findings  were  made  and 
Judgment  entered  pursuant  thereto,  denying 
plaintiff  relief.  She  appeals  from  the  Judg- 
ment 

The  return  does  not  contain  a  settled  case 
or  bill  of  exceptions,  so  that  the  correctness 
of  the  Judgment  must  be  determined  by  ref- 
erence to  the  pleadings  and  findings  alone. 
It  appears  therefrom  that  in  February,  1909, 
proceedings  were  instituted  before  the  board 
of  county  commissioners  of  Morrison  county 
to  establish  county  ditch  No.  17.  In  Septem- 
ber following  the  order  was  made  establish- 
ing the  ditch,  and  In  December  thereafter, 
pursuant  to  the  order,  the  auditor  made  and 
recorded  the  tabular  statement  charging  the 
land  of  plaintiff  and  other  lauds  with  the 
assessments  for  the  construction  of  the  ditch. 
Plaintiff  has  been  at  all  times  in  question  a 
nonresident  The  answer  alleged  that  the 
ditch  was  actually  constructed  under  the 


proceedings;  that  lOalntlfFs  lands  wwe 
thereby  b»^ted;  that  the  thai  owner  of 
the  land  de8<Mbed  in  the  complaint  knew 
that  the  dltdi  was  bdng  constructed,  and 
made  no  protest  until  long  after  the  work 
had  been  perfonnedt  except  by  protesting  to 
the  payment  of  the  ditCh  assessment  after 
it  had  beoi  levied.  There  was  no  teiply. 
hence  the  allegations  as  to  benefit  to  idain- 
tiff's  lands  from  the  construction  of  the 
dltdi,  her  kno^edge  of  the  -wotk.  while  being 
done,  and  her  Mtaire  to  object  till  long  after 
its  comifletlon,  stand  admitted. 

The  only  tnsls  for  an  atta^  on  the  dltcb 
proceedings  results  from  the  irregularities 
fonnd  by  the  court  as  a];^)ears  from  Qte 
first  of  tiiese  two  paragraphs  of  the  flndli^: 

"IIL  That  tbe  proceedings  so  had  and 
taken  by  said  board  of  county  commissioners 
were  in  certain  respects  irregular  In  this: 
ThaX  the  [winter's  affidavit  of  publication  of 
notice  of  hearing  upon  said  petition  does 
not  show  that  the  same  was  sworn  to  by 
the  person  purported  to  have  made  and 
signed  the  same;  that  the  proof  of  posting 
of  notice  of  hearing  to  consider  the  engineer's 
and  vtewOT's  reports  is  defective,  in  that  It 
fails  to  show  that  such  notice  was  posted  in 
township  39,  range  28,  In  whlc  township 
a  part  of  said  ditch  was  located;  that  tbe 
notice  of  the  meeting  of  tbe  county  commis- 
sions to  act  upon  said  engineer's  and  view- 
er's reports  was  in  fact  posted  at  the  court- 
house door  not  more  than  20  days  before  the 
date  of  said  meeting;  that  the  notice  of 
such  meeting  was  in  fact  posted  In  township 
39,  range  29,  In  which  township  a  part  of 
said  ditch  was  located,  not  more  than  11 
days  before  the  day  of  such  meeting;  but 
in  all  other  respects  the  proceedings  had  and 
taken  by  said  board  of  county  commissioners 
In  reference  to  the  establishment  laying  out, 
and  construction  of  said  dltdi  were  in  ac- 
cordance with  law. 

"IV.  That  the  ditch  heretofore  referred  to 
was  in  fact  constructed  under  the  proceed- 
ings Instituted  therefor;  that  the  plaintiff's 
land  was  in  fact  benefited  thereby;  and  that 
no  objection  to  such  proceedings  was  made 
by  the  plaintiff  prior  to  the  bringing  of  this 
action,  nor  was  any  action  taken  at  any  tlm^ 
either  by  injunction,  certiorari,  or  otherwise, 
to  test  the  validity  of  said  proceedings,  or 
the  taxes  attempted  to  be  collected  there- 
under prior  to  the  bringing  of  this  action.** 

[1]  The  two  irregularities  first  specifled  by 
the  court  cannot  be  material.  The  finding 
that  all  the  proceedings  were  In  accordance 
with  law  amounts  to  a  finding  that  the 
notice  of  hearing  was  duly  published  and 
posted.  Undoubtedly  It  Is  commendable  prac- 
tice to  preserve  proof  of  such  publication  by 
filing  an  affidavit  of  the  printer  as  to  the 
paper  and  Issues  thereof  in  which  the  notice 
was  published,  and  also  proof  as  to  mailing 
and  posting.   Where  the  law  so  prescribes. 
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It  most  be  done.  But  it  Is  to  be  obseired 
that  tbe  statutes  relating  to  tbese  proceed- 
ings are  Blleait  on  the  matter.  The  oonnty 
commlaaioners  are  required  to  satisfy  them- 
selves  that  the  prerequisite  notice  has  been 
given,  and  their  order  establishing  the  ditch 
Is  prima  facie  proof  thereof.  Section  48,  c. 
230,  G.  L.  1905  (BeT.  Laws  Supp.  1909,  ^ 
2651-^1).  So,  aiso,  the  finding  that  the 
proof  of  posting  the  notice  of  hearing  to 
consider  the  engineer's  and  rlewer's  reports 
Is  defective,  in  that  it  falls  to  show  that 
such  notice  was  posted  in  town  38,  range 
28,  In  which  township  a  part  of  the  ditch  is 
located,  is  not  material,  for  it  is  not  a  find- 
ing to  the  effect  that  sudL  notice  was  not  in 
fact  posted. 

[t]  The  court,  howerer,  does  find  that  tbe 
notice  on  the  engineer's  and  Tlewer's  reports 
was  not  posted  for  the  requisite  number  of 
days  befbre  tbm  hearing  at  the  courthouse, 
and  tn  the  township  where  Is  plaintiff's  land 
and  part  at  the  dttclL  Whetlier  the  failure 
so  to  do  ousted  the  commissioners*  Jurisdic- 
tion, If  thej  had  acquired  It  by  tbe  due  no* 
tice  of  the  hearing  on  a  iffoper  petition  for 
tiw  ditch,  or  whether  they  could  not  obtain 
any  Jurtedlctlon  because  the  notice  was  not 
posted  In  the  places  mentioned  In  the  findings 
the  Imgtb  of  time  required*  or  whetha, 
^alntlff  being  a  nonresldait,  the  service  of 
the  notice  by  mall,  as  required  by  the  stat- 
ute was  suffldoit  to  give  Jurisdiction  as 
to  ha  Interest  In  the  land,  we  need  not  stop 
to  consider  tn  this  cas^  for  we  are  of  opin- 
ion Qiat  the  record  shows  that  plaintiff  Is 
not  In  position  to  invofee  the  aid  of  the  court 
Her  knowledge  of  the  construction  of  tbe 
dltdi  Is  established  1^  failure  to  reply  to 
the  answer  alleging  such  knowledge.  The 
ditch  benefited  her  lands.  She  permitted 
tbe  county  and  persons  interested  to  Incur 
the  expense  of  the  enterprise,  knowing  that 
the  same  would  be  assessed  against  lands 
benefited.  No  objection  was  made  by  her 
In  the  ditch  proceeding,  and  no  appeal  taken 
from  the  order  therein.  She  waited  almost 
four  years  after  the  work  was  done  before 
bringing  the  present  action.  Her  conduct 
lias  been  such  that  her  suit  at  this  time  ought 
not  to  move  the  court  of  equity  to  her  aid. 
In  State  t.  Johnson,  111  Minn.  260,  126  N. 
W.  1074,  the  court  intimates  that,  where  a 
property  owner  stands  by  and  witnesses  the 
expeidlture  of  public  funds  in  Improve- 
ownts  which  confer  special  benefits  upon  his 
property,  and  where  the  character  of  the 
ImproTem^t  is  such  that  It  must  be  paid 
for  by  an  assessment  upon  the  land  benefited, 
be  on^t  not  to  be  permitted  to  question  the 
Talidity  of  an  assessment  for  improvements 
made  under  caior  of  law.  This  rule  is  firmly 
established  In  Indiana,  as  appears  from 
Board  of  Com'rs  of  Cass  County  t.  Plotuer, 
149  Ind.  116,  48  N.  B.  635,  and  the  cases 
therein  ci  ted.     I  n  Atwell  v.  Barnes,  109 


Mich.  10,  66  R  W.  683,  a  case  to  enjohi  the 
coUectlou  of  a  drainage  tax,  the  contention 
was  made  that  the  defects  In  the  drain  pro- 
ceeding were  JurisdictlonaL  The  court  says: 
"Where  this  is  the  case,  no  waiver  can  cut 
off  the  rights  of  the  party,  or  interfere  with 
his  right  to  complain.  We  need  not  deter- 
mine what  would  be  the  right  of  complainant 
at  law.  The  cases  above  cited  (Byram  t. 
City  of  Detroit,  50  Mich.  66,  12  N.  W.  912, 
14  N.  W.  608;  Lundbom  v.  City  of  Manistee, 
93  Mich.  170, 63  N.  W.  161;  Gtoodwlllle  v.  City 
of  Detroit,  103  Mich.  288,  61  N.  W.  526)  do 
not  turn  on  the  principle  of  waiver,  but  bold 
that  where  a  party  stands  by  and  sees  work 
of  this  kind  go  on,  with  full  knowledge  that 
he  is  to  be  assessed  therefor,  and  knowing 
that  those  who  do  the  work  can  be  compen- 
sated in  no  other  way  than  by  on  assesamoit 
for  benefits,  and  when,  as  In  tbe  present  case, 
the  complaining  party  actually  receives  a 
benefit  tnm  such  work,  equity  will  not  In- 
terpose to  relieve  blm.**  Kellogg  t.  Ely,  15 
Ohio  8t  64. 

We  therefore  hold  tlwt,  plaintiff  having 
stood  by  whliea  dlt^  was  constructed  which 
baieOted  her  land,  with  full  knowledge  of  the 
proceedings  and  that  tbe  expense  thereof 
woiUd  necessarily  be  assessed  against  lands 
bentf ted,  she  cannot  now,  after  a  lapse  of 
more  than  three  yean  after  completion  of 
the  enterprise,  Invoke  equitaUe  relief. 

The  Judgmoit  is  afllnned. 


KANNB  V.  KANNE  et  si 
(Sui^rema  Court  of  BCnoesota.   Nov.  1,  iS12.} 

(BifUahut  Iv  t&«  Court.) 

1.  Plkadirq  (8  343*)— MoxioNS-^DnaMTNT 
OR  Plbadino— Right  to  Pabtial.  RsLiKf'. 

Plaintiffs  moUon  for  judgment  on  tbe 
pleadings  held  properlr  denied,  even  though  be 
were  entitled  to  partial  relief,  where  the  mo- 
tion does  not  so  umit  the  recovery  sought 

[Bd.  Note.— For  other  cases,  see  Plea^g, 
Cent  Dig.  SS  1048-1061;  Dec.  Dig.  {  343.*] 

2.  WmiEsSBs  ({  52*)— Adiussions— Husband 
AND  Wm. 

Admissions  agnfnst  interest  are  admiasible 
against  tbe  one  making  them,  altbough  tbe 
spouse  of  sucb  person  is  a  party  to  tbe  action, 
and  do  not  come  within  the  inhibitioo  of  sec- 
tion 4660,  R.  L.  1905,  which  prohibits  one 
spouse  from  testifying  in  a  case  where  tbe  oth- 
er spouse  is  a  party  without  the  letter's  con- 
sent 

[^d.  Note. — For  otber  cases,  see  Witnesses, 
Cent.Dig.  8S  124, 126-136.  105;  DecDIg.  §  52.*1 

3.  Tbial  (I  888*)— Tbial  bt  Coubt— Fino- 
iNoa-NkcBssrrr. 

The  evidence  and  issues  examined,  and  held,. 
that  It  was  error  to  dismiss  tbe  case  on  the 
merits  when  the  parties  rested,  without  making 
findings  of  fact  and  conclnsions  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  §S  908-911,  915:  Dec.  Dig.  {  383.*] 

4.  Pabties  (I  76*)— Objbotiohs— Plbadino. 

A  par^  who  has  neither  demurred  because 
of  defect  of  partiea  nor  set  up  such  defect  by 
answer  Is  not  entitled  to  a  dismissal  of  the 
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action  on  the  meilfai  oo  the  ground  of  defect  of 
partlei. 

[Ed.  Note.— For  other  cases,  see  Parties. 
Gent  Dig.  K  116.  116,  667;  Dec  Dig.  I  76.*] 

5.  BaITEBUFTOT  (I  801*)— ADHUnSTRATION  OF 

Estate— AoTTOR  bt  Tbustee. 

Uoder  the  pleadings  and  the  admitted  facts, 
plaintiff  ms  enttUed  to  some  relief,  even  if  be 
failed  to  establish  tltat  the  contract  between 
the  defendants  was  a  fraodnlent  transfer  aa  to 
the  then  existing  oreditore  of  one  of  the  par- 
ties to  the  contract. 

[£Id.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  5  463;  Dec  Dig.  |  304.*] 

6.  GiTTB  (j  16*)— Ikteb  Vivob— Bbquisites. 

Under  the  contract  inrolved  here,  the  ren- 
dors  agreed  to  convey  the  land  in  conaidera* 
tion  of  tbe  vendees'  agreement  to  pay  $150  an- 
nually to  the  vendors  and  the  survivor  daring 
life,  and  $6,000  to  their  legal  heirs  at  the  death 
of  the  sarvivor  of  tbe  vendors,  with  a  provi- 
tAoa  that  the  vendeea  had  tbe  right  at  any  time 
prior  thereto  to  pay  the  vendora  $5,600  and 
obtain  a  deed  and  terminate  tbe  contract,  lield, 
that  there  was  no  ezecated  gift  to  the  heirs 
of  the  vendors. 

[Bd.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  I  8;  Dec  Dig.  |  !&•] 

Appeal  from  District  Conrt,  Waseca  Coun- 
ty; Arthnr  B.  Childress,  Judge. 

Action  by  Pttul  Kanne,  as  trustee  in  bank- 
ruptcy of  Frederick  P.  Eanne,  against  Fred- 
rick F.  Kanne  and  others.  From  an  order 
denying  plaintUTs  motion  tor  a  nev  trial,  be 
appeals.  Berersed. 

F.  B.  Andrenra,  ct  San  Diego,  Cal.,  Moonan 
A  Moonan,  of  Waseci,  and  H.  h.  Schmltt, 
(tf  Uankato,  for  appellant  Frederick  F. 
Kanne,  of  Waterrllle,  pro  ae.  Morgan  ft 
Mdghen,  of  Albwt  Ijea,  for  other  respond- 

HOLTt  J.  For  ten  yean  i^rfor  to  1907 
the  defendant  Frederick  F.  Khnne  conducted 
a  private  bank  In  partnership  with  bis  son, 
Albert  J.;  the  latter  having  the  acUve  man- 
agement thereof.  For  some  years  prior  to 
March  21,  190G,  Frederick  F.  Kanne  had 
been  tite  owner  <tf  a  term  near  Watervllle, 
Minn.,  worth  between  9(^000  and  96,000.  On 
that  date  he  and  his  wife  entered  Into  a 
contract  to  convey  thla  fann  to  thdlr  daogb- 
ter  and  son-in-law,  tlie  two  otlier  defendants 
heredn.  In  conaAderatlffii'  of  owtain  corenants 
tlierein  otmtalned.  No  mon^  consld^tiim 
was  paid.  Tbe  covenants  or  agreements  In  the 
contract  here  material  are  to  the  effect  that 
the  vendees  agree  to  pay  to  the  vendors, 
beginning  February  1,  1906,  the  sum  of 
9160  annually  during  the  lives  of  the  ven- 
dors and  the  survivor  of  them.  Immediately 
after  tbe  decease  of  tbe  survivor,  the  ven- 
dees shall  pay  to  tbe  legal  heirs  of  tbe  ven- 
dors the  sum  of  $5,000,  to  be  distributed  as 
provided  by  law.  It  is  provided  that,  should 
the  vendors,  during  the  life  of  the  vendees, 
desire  to  obtain  a  deed  of  the  farm  for  the 
pur[>ose  of  selling  it,  then  the  vendors,  upon 
payment  to  them  of  $5,600,  agree  to  execute 
a  good  and  sufficient  warranty  deed,  there- 


after tbe  contract  to  be  of  no  force  or  effect. 
The  vendees  were  to  have  posseeslon,  pay 
all  texes,  and  were  not  to  cut  any  green 
timber  till  $500  worth  of  i>ermanent  Im- 
provements bad  been  placed  on  the  farm  by 
the  vendees.  Upon  defanlt  by  the  vendees  to 
perform,  the  vendors  reserved  the  usual 
right  to  terminate  tbe  contract,  which  by 
Its  terms  extended  to  and  bound  the  heirs, 
administrators,  and  assigns  of  the  respec- 
tive parties.  In  November,  1905,  the  de- 
fendants Kanne  made  similar  coatracte  with 
;two  other  children  to  convey  to  each  ISO 
acres  of  land  In  Otter  Tail  county;  the 
annual  payments  and  the  payments  to  the 
legal  heirs  being,  however,  In  different 
amounts.  The  record  is  silent  as  to  tbe  ex- 
istence of  other  children,  or  children  of  de- 
ceased children,  except  Albert  J.  Kanne.  In 
1907  Albot  J.  Kanne,  who  was  also  in  tbe 
mercantile  business,  with  his  wife  as  part- 
ner, went  into  bankruptcy.  His  individual 
creditors,  tbe  major  portion  of  which  were 
depositors  in  the  bank,  liave  received  44  per 
cent.  In  divldrads  upon  their  claims.  In 
1909  the  defendant  EYederlck  V,  Kanne  ot- 
tered the  United  States  bankruptcy  courts, 
and  platatlft  was  duly  aNK>lnted  bmstee. 
No  assets  have  come  into  the  hands  of  the 
trustee,  and  a  large  amount  of  daima  were 
filed  and  allowed  against  tiie  estate.  A 
great  many  of  these  claims  are  for  money 
deposited  prior  to  March  21,  1905^  In  the 
bank  conducted  by  defendant  Kanne  and 
son. 

The  trustee  brought  this  action,  aliens 
the  adjudication  of  Frederick  F.  Kanne  as 
a  bankrupt;  plalntUTs  ai^olntmoit  and  qual- 
ification as  trustee,  the  relationship  of  de- 
fendants, Frederick  F.  Kanne's  operation  of 
the  bank  as  above  stated,  that  while  so  en- 
gaged with  his  son  they  became  indebted  to 
divers  parties  in  a  sum  eneedlng  917/)0D, 
and  became  and  were  insolvent  duili«  all 
the  time,  and  while  so  Insolvent  tbe  defmd- 
ant  Fredorldc  F.  Kanne,  for  the  purpose 
of  placing  the  said  farm  b^ond  the  reach 
of  his  creditors,  being  then  the  owner  there- 
of, executed  with  his  wife  the  contract  above 
mentioned  to  defendants  Broadbent,  setting 
it  out  In  full.  It  further  alleged  tbat  said 
contract  was  made  and  entered  into  by  and 
between  the  defendants  for  the  sole  purpose 
of  placing  the  farm,  worth  $10,000,  beyond 
the  reach  of  creditors,  and  with  an  attempt 
and  for  the  purpose  of  reserving  to  tbe  Maid 
defendants  Kanne  ul  annuity  during  their 
natural  Ufe,  and  that  no  consideration  vra.8 
paid  for  the  liontract  It  also  stated  that  the 
estate  of  said  bankrupt,  Frederick  F.  Kanne, 
Is  Insufficient  to  pay  the  creditors  that  were 
such  at  the  time  the  contract  was  made, 
and  that  It  Is  necessary  to  sell  the  said  farm 
to  pay  such  creditors.  Plaintiff  asked  that 
the  contract  be  declared  null,  and  the  farm 
be  decreed  subject  to  sale  to  pay  tbe  debts 
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of  the  bankrupt,  and  tat  audi  fartber  relief 
as  to  the  court  shall  seem  proper.  The 
answer  admitted  the  adjudication  of  de- 
fondant  Kamie  a  bankrupt  and  the  rAlatiott- 
ship  of  dfitfbndantB,  the  partnership  <rf  the 
father  and  son  In  the  hanking  business  men- 
tioned for  more  than  10  years  prior  to  the 
bankruptcy  proceeding,  also  the  contract  set 
oat  In  the  complaint  It  alleged  that  the 
contrmct  In  question  was  made  for  a  valu- 
able consideration,  In  good  faith,  and  with- 
out Intent  to  defraud  creditors.  The  insol- 
vency of  BYedodck  F.  Eanne  at  the  time  the 
contract  was  made  is  denied.  A  trial  was 
had  to  the  court,  at  the  oonduidai  of  which, 
the  parties  having  rested,  the  court  dismiss- 
ed the  action  without  making  any  findings. 
Plaintiff's  motion  for  a  new  trial  was  de- 
nied, and  be  appeals. 

The  aaslgnmaits  of  error  relate  to  the  re- 
fusal of  the  court  to  grant  plaintiff's  motion 
for  judgment  on  the  pleadings,  to  the  ex- 
clusion of  certain  evidence,  to  the  order  dis- 
missing the  action  after  the  parties  rested 
wlthont  filing  findings  of  fact  and  concln- 
sions  of  law,  and  to  the  refDsal  of  the  court 
to  grant  relief  upon  the  evidence  adduced. 

[1]  It  Is  dear  that  the  court  was  right  in 
denying  the  motion  for  Judgment  on  the 
pleadings,  for  plaintiff  did  not,  in  that  mo- 
tion, limit  his  right  to  relief  to  the  interest 
Frederic  F.  Kanne  derived  Uirough  the  con- 
tract. That  being  so,  the  insolvency  of  Kanne 
at  the  time  of  making  the  contract  and  the 
then  existence  of  the  creditors  now  repre- 
sented by  plaintiff  stood  denied,  as  well  as 
the  averment  that  such  contract  was  a 
fraudulent  conveyance.  Even  if  the  con- 
tract be  a  voluntary  conveyance  on  its  face, 
its  fraudulent  character  la  not  thereby  es- 
taUlsbed,  so  as  to  give  plaintiff  the  right 
to  have  it  set  aside. 

[Z]  The  court  also  rightly  rejected  the 
testimony  taken  against  the  objection  of 
Urs.  Kanne.  when  her  husband  was  called 
by  plaintiff  for  croes-ezaminatlon,  because 
section  4660,  B.  L.  1905,  does  not  permit  a 
siMuae  to  testify  in  a  cause  where  the  other 
s-pouse  Is  a  party  without  the  latter's  con- 
sent Bnt  we  think  the  trial  court  mlacon- 
stnied  the  scope  of  the  decisions  In  Halbert 
V.  Pranke,  91  Minn.  204,  97  N.  W.  976,  and 
Bank  V.  Lawrence,  77  Mlnii.  282,  79  N.  W. 
1016,  80  N.  W.  363,  in  making  the  ruling 
eridenoed  by  the  memorandum  order  stating 
nhe  petition  and  schedule  in  bankruptcy  of 
both  the  Kannes  and  all  evidence  relating  to 
Insolvency  proceedings  have  been  dlsresard- 
ed  by  the  court  as  they  were  Inadmissible," 
dtlng  Halbert  v.  Prank^  supra.  If  a  spouse 
has.  to  third  parties,  made  an  admission 
asxinst  the  interest  claimed  by  such  spouse 
in  the  suit  such  an  admission,  oral  or  In 
writing,  Is  clearly  admissible  as  to  such 
spouse,  although  the  other  spouse  is  a  party 
to  the  action.  Of  course,  as  to  the  latter's 
position  or  rights,  such  admiasioDs  have  no 


force  or  effect  The  statute  prohlUtlng  one 
qwuse  from  testifying  without  the  conaent 
of  the  other  was  not  intended  to  exclude 
voluntary  statements  made  to  the  world 
from  being  used  against  the  spouse  making 
them,  no  matter  who  the  other  parties  litigant 
may  ba  The  schedules  were  not  offered; 
but  under  the  ruling  the  court  erroneously 
excluded  everything  in  the  bankruptcy  pro- 
ceedings, even  the  du^  proved  adjudication 
of  claims. 

CI]  In  this  case  one  of  the  ultimate  facts, 
vis.,  whether  the  contract  was  a  firandulent 
conveyance  Involves  inferences  and  conclu- 
sions to  be  drawn  firom  the  ulstence  of 
ott&e  facts  in  issue;  therefore  findings 
should  have  been  made.  Horitt  v.  Joyce, 
136  N.  W.  82a  This  is  not  a  case  where 
the  failure  to  establish  a  simple  Issue  of 
fact  determines  the  lawsuit,  and  where  it 
may  be  said  that  the  court  In  a  trial  with- 
out a  Jury,  in  dlsmlsBing  the  case,  deter- 
mined that  the  evidence  adduced  did  not 
establish  such  fact 

[I]  Bnt  we  are  also  of  the  opinion  that 
plaintiff  was  entitled  to  substantial  relief, 
even  If  the  contract  be  not  void.  Frederick 
F.  Kanne,  under  the  contract  bad  the  legal 
title  to  the  land,  and  also  rights  therein  to 
which  plaintiff  la  entitled,  and  which  this 
suit  should  properly  define  and  determine. 
It  is  virtually  conceded  that  the  right  to 
the  annual  payments  baa  vested  in  the 
plaintiff  herein.  But  defendants  contend 
that  no  suit  is  needed  to  reach  these;  also 
that  no  other  relief  may  be  granted  herein 
than  canceling  the  contract  If  it  be  fonnd 
a  fraudulent  transfer;  and.  further,  that 
the  legal  heirs  of  the  Kannes  are  necessary 
parties.  We  may  concede  that  If  the  plain- 
tiff herein  Is  not  entitled  to  reach  more 
than  the  annual  payments,  his  right  thereto 
Is  so  clear  that  no  action  is  necessary  to 
define  it  In  order  to  realize  the  proper 
amount  for  the  bankruptcy  estate.  But 
measuring  plalntUTs  rights  as  an  assign  un- 
der the  contract  we  think  he  Is  entitled  to 
more,  as  will  be  presently  stated. 

[4]  The  objection  that  under  the  plead- 
ings no  relief  may  be  granted,  unless  the 
contract  is  void  as  to  creditors,  Is  not  ten- 
able. The  contract  In  question  is  set  out  In 
the  complaint  and  the  prayer  is  for  Its 
cancellation,  and  such  further  relief  as  to 
the  court  may  seem  meet  and  proper.  What- 
ever Interest  plaintiff  bas  in  the  land  or  the 
contract  may  properly  be  determined  under 
the  pleadings,  notwithstanding  some  allega- 
tions in  the  complaint  become  superfluous, 
U  the  contract  be  held  not  void.  If  the 
legal  heirs  were  necessary  parties,  the  court 
could  have  directed  them  to  be  made  par- 
ties, or  perhaps  had  the  authority  to  dismiss 
on  that  ground  (Harper  v.  Carroll,  66  Minn. 
487,  69  N.  W.  610,  1069),  but  should  not 
have  dismissed  on  the  merits  without  an 
opportunity  to  plaintiff  to  bring  them  la 
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Tbe  dtifeodattts  could  not  take  advantage 
of  defect  of  parties,  except  by  answer  or 
demurrer,  neither  of  which  was  done. 
BuddB  T.  Frey,  104  Minn.  481,  117  N.  W. 
168,  15  Ann.  Caa.  24,  and  cases  there  cited. 
Of  course,  if  tbe  legal  heirs  of  the  Kannes 
faaTB  no  present  Interest  In  the  land  or  the 
contract,  It  is  evident  ttiat  they  are  neither 
necessary  nor  proper  parties.  And  that 
brings  us  to  an  Important  matter  In  the 
litigation. 

[C]  It  is  evident  that  F.  F.  Canne  and 
wife  attempted  to  dispose  of  their  farms  to 
some  of  the  children  under  contracts,  so 
that  the  children  should  not  be  required 
to  pay  the  purcbase  price  till  after  the 
death  of  both  parents,  such  price  to  be 
shared  equally  by  their  heirs.  Whether  this 
was  for  tbe  purpose  of  defrauding  creditors, 
or  for  the  legitimate  end  of  securing  an 
annual  Income  for  their  needs  without  be- 
ing troubled  with  the  active  management 
of  the  property,  we  need  not  consider.  The 
question  is  this:  Is  tbe  purchase  price 
stipulated  to  be  paid  nnder  tbe  contract  the 
property  of  Eanne,  or  the  heirs  of  tbe 
Kanaes?  Defendants  earnestly  contend  that 
It  la  an  executed  gift  to  the  heirs,  beyond 
the  power  of  Eanne  to  revoke,  or,  in  other 
words,  a  gift  Inter  vivos.  It  may  be  propw 
to  remark  here  that  if  that  be  so,  it  goes 
far  to  prove  tbe  transfer  a  voluntary  con- 
veyance, prima  facie  void  as  to  creditors 
under  tbe  decision  in  McCord  v.  Enowlton, 
79  Minn.  299.  82  N.  W.  689.  Tbe  plalntilT. 
on  the  other  hand,  maintains  that  it  U 
an  attempted  testamentary  gift,  and  revok- 
able,  and  of  no  effect  Hence  the  heirs 
have  no  interest  irtiatever  baaed  on  the  con- 
tract 

It  is  to  be  olraerved  that  great  uncertainty 
is  found  as  to  who  Is  meant  by  the  legal 
heirs.  Is  it  tbe  heirs  of  the  survivor,  or 
of  both,  or  of  the  one  in  whom  stands  the 
legal  title?  Does  it  mean  the  heirs  at  tbe 
time  of  the  contract  or  the  time  of  deatb? 
This  very  uncertainty  militates  aga^ist  a 
holding  that  here  was  a  gift  Inter  vivos. 
Further,  how  can  this  be  said  to  be  an 
executed  gift;  for  the  day  after  the  con- 
tract was  made  the  vendees  could  have 
tendered  the  purchase  price  to  tbe  vendors, 
and  who  of  the  heirs  of  the  Kb  ones  could 
have  disputed  their  right  to  tbe  whole  of 
it?  And  we  also  fail  to  see  why  the  ven- 
dors and  vendees  could  not  at  any  time, 
by  mutual  consent  have  canceled  tbe  con- 
tract If  defendants'  contention  be  true, 
tbe  Broadbents  could  have  at  any  time  ten- 
dered $6,500,  less  the  share  which  would  go 
to  Mrs.  Broadbent  as  a  legal  heir  of  her 
parents,  and  demanded  a  deed,  or  they  could 
have  paid  the  full  sum,  and  at  once  com- 
pelled Kanne  to  repay  her  share  or  be 
holden  for  the  amount  as  her  trustee.  Such 
a  result  does  not  appeal  to  us  as  reasonable. 
It  Kems  to  US  that  the  legal  effect  of  tbe 


contract  must  necessarily  be  that  no  present 
interest  or  right  to  the  purchase  price  there- 
in agreed  to  be  paid  by  the  vendee  vested 
In  '^e  legal  heirs"  of  the  vendors,  and 
hence  the  legal  title  to  the  land  and  to  the 
purchase  price  stipulated  in  the  contract  re- 
mained In  Frederick  F.  Kanne,  and,  unless 
he  shall  otherwise  dispose  of  the  same.  It 
will  pass  at  bis  deatb  to  his  legal  heirs, 
subject  to  the  rights  of  the  vendees  and 
the  creditors  of  his  estate. 

Defendants  rely  on  Love  v.  Francis,  63 
Mich.  181,  20  N.  W.  843,  6  Am.  St  Sep.  290; 
but  it  will  be  noticed  In  that  case  that  no 
contingency  permitted  payment  of  the  gift 
to  the  donor;  the  note  and  mortgage  were 
payable  to  the  donor's  heirs  four  years  after 
bis  deatb,  but  tbe  intwest  to  blm  as  long 
as  he  lived.  The  court  in  McFerrln  v.  Tern- 
pieman.  102  Tex.  530,  120  S.  W.  167,  though 
cited  to  the  Michigan  decision,  holds,  upon 
very  similar  facts,  that  the  transaction  did 
not  amount  to  an  executed  gift  inter  vivos. 

Our  conclnaion  Is  that  there  should  be 
a  new  trial,  so  that,  upon  proper  findings  of 
fact  tbe  ri^t  concloslon  of  law  may  be 
reached.  Ttie  order  denying  a  new  trial  is 
reversed. 

UNDQUIST      TOUNO  et  iL  (BRUCO- 
M>OBBTOM  tiUMBK  CO.. 
Intervener). 

(Supreme  Court  of  Minnesota.   Oct  28t  1912.) 

(SyUalnu  hy  the  Oomrt) 

1.  CoNTKACTS  (8  364*)— AcnoNft— Findings 
Substantial  Pbbfobuancb. 

In  the  erection  ot  a  flat  building,  plaintiff 
agreed  to  do  all  the  carpenter  work  for  $1,400, 
the  owner  to  fumlBh  the  material.  The  court 
found  a  substantial  performance,  althoush  there 
were  omiasiooB  in  the  work  which  would  re- 
qulre  $37.25  to  complete.  Fdd  that  consider- 
ins  the  contract  price  and  tbe  character  and 
detail  M  the  work  performed,  tbe  finding  that 
defects  and  omissions  amounted  to  $8725  la 
not  contradictory  of  the  finding  of  substantial 
performance,  which  finding  is  amply  sustained 
by  the  evidence. 

[Ed.  Note.— For  other  easei,  see  Oontimeta, 
Dec  Dig.  I  354.*] 

2.  MECEAinCB'  Liens  (M  35,  38*)— BiOBT  to 

liEEN— NaTUBE  of  BeBVICES. 

Where  tbe  owner  of  premises,  nimn  which 
improvement  is  to  be  erected  for  which  the 
statute  gives  a  right  to  a  medianic's  lien,  con- 
tracts with  the  medbanic  for  personal  ^upeiv 
vision  and  temporary  store  or  tool  houses  in 
conneetloa  with  the  woric  be  undertakes,  tbe 
mechanic  Is  entitled  to  dalm  a  lien  for  the 
whole  contract  price. 

[Bd.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  ||  40,  ^^TDec.  Dig.  IS  85, 
88.*] 

3.  Constitutional  Law  (J  208*)— Mkohanics* 

LiBNB  (I  310*)— FOBKCLOSUBB  —  ATTOBNBT'S 

Fkkb. 

The  allowance  of  $60  for  attorney's  fees  as 
costs  by  the  court  is  reasonable,  and  the  statute 
permitting  such  allowance  is  constitutlonaL 

(Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  SS  049^77 ;  Dec.  Dig.  I  208  ;* 
Mechanics'  Uens,  Cent  Dig.  H  661-%i;  Dec. 
Dig.  I  310.*] 
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4.  AmAX.  AND  Bbbob  (I  1066*)— EbirOBOS- 
HXIfT— PaBTIEB— iKTEBVKHTIOn. 

No  piejndloe  nmlted  to  the  owim  from 
tbe  order  oompdlinc  enother  lien  dalmant  to 
interrnie  after  i^Bi&tiff's  cause  waa  tried  and 
before  entry  of  jadgment,  for  it  waa  open  to 
the  owner  to  uugge&t  to  the  coort  at  the  trial 
of  plabttifrs  acBon  that  eneh  lien  claimant 
oosht  to  he  made  a  partj  aa  contemplated  1^ 
■ectioa  3617,  S,  U  1606. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  406&-4074;  Dec.  Dig.  I 
1086.*] 

6.  HECHAinOS'  LiKKB  (I  281*}— Enfobceuent 
— SumciBiroT  or  Btidkncb. 

The  evidence  anstainB  the  findings  as  to 
the  right  of  the  intervener  to  a  Hen  for  the 
amonnt  therein  stated. 

[Ed.  Note.— For  other  caBu.  see  Mechanics* 
Liens.  Gent  JAg.  {f  56iMtT2;  De&  Dir*  f 
2S1.«J 

H.  UeCHAinCB*  lilEnB  Q  277*)— PBOCEEDIff43B 
TO  BBTABLUH. 

A  statement  in  a  Hen  filed  as  to  a  matter 
Dot  required  to  be  stated  does  not  prevent  the 
lien  dalmant  from  pleading  and  proving  the 
fiKtB,  where  no  one  has  been  misled  by  such 
statemrat 

[Ed.  NdtBi^For  other  Gases,  see  Uechanlcs* 
Liens,  Gent  Dig.  H  Mft-SM;  Dec  Dig.  $ 
277.*] 

7.  ADmssiBiUTT  or  Etidbnce— No  Ebbob. 

Bnlbigs  on  admission  and  ^elusion  of  evi- 
dence ezamtaud,  and  htUd  to  show  no  rarersible 
emc 

Appeal  from  District  Conrt,  Hennepin 
Coonty;  Wllbar  F.  Booth,  Judge. 

AcUon  1^  Caxl  Ltndqnlst  against  Margaret 
A.  Tonng  and  others,  In  whldi  the  Bruoe-Bd- 
gerton  Lumber  Company  Intervened.  From 
an  order  denying  a  motion  tot  new  trial, 
defendant  Ifatgaret  A.  Tonng  appeals.  Af- 
firmed. 

Margaret  A.  Tonng  and  B.  P.  Evans,  botb 
of  Minneapolis,  for  ai^)eUant  John  N.  Berg 
and  Adolph  B.  L  Johnson,  botb  of  Minneapo- 
lis, for  respondent  Llndqulst  Jotm  A.  Sween- 
ey, of  Minneapolis,  for  respondent  Bmce- 
Edgtfton  Lumber  Co. 

HOLT,  J.  Judgment  was  entered  for  plain- 
tiff and  Intervener  In  this  action  to  foreclose 
me^nlcs*  liens.  The  defendant  owner  of 
the  iHt»perty  anteals  from  the  order  denying 
her  motion  for  a  new  trial. 

For  the  sum  of  91,400  plaintiff  agreed  to 
perform  all  the  carp«iter  work  required  In 
the  construction  of  an  apartment  house, 
vblch  appellant,  as  owner,  was  building; 
she  to  fnmlsh  all  material.  She  let  to  va- 
rions  persons  other  parts  of  the  construction, 
and  procured  the  materlaUi  needed  from  dif- 
ferent Boaroea.  During  the  progress  of  the 
work  disputes  arose  between  plaintiff  and  the 
appellant  as  to  the  manner  of  doing  it;  ap- 
pellant flnaUy  refusing  to  make  the  last  pay- 
nents,  on  the  claim  that  plaintiff  had  not 
foIflUed  the  contract.  After  an  exhaustive 
trial,  the  conrt  found  tiiat  there  had  been 
a  anhstanClal  performance  of  the  contract, 
Int  allowed  appdlant  $87.25  for  certain  omls- 


slous,  and  lOalntlff  916.66  tar  work  in  ad- 
dition to  that  called  for  by  the  contract 

[1]  Appellant  insists  that  plaintiff  faUed 
to  iffove  his  case;  therefore  the  court  wred 
In  refusing  to  dismiss  when  plaintiff  rested, 
and  erred  in  dialing  that  there  had  beoi 
a  BUbstantlal  performance  of  the  amtcact 
No  useful  puzpose  would  be  served  by  a 
discussion  of  the  evidooce.  A  careful  ex- 
amination thereof  leads  to  the  condttslon 
that  the  finding  of  substantial  performance 
Is*  abundantly  sastalned.  AK>eUant  aignes 
that,  because  the  court  finds  that  the  reason- 
able value  of  oomidetlng  those  parts  of  the 
conlxact  whldt  plaintiff  had  omitted  was 
$87.26,  there  was  not  a  substantial  perform- 
ance. She  says  $37.26  is  a  substantial  siun; 
hence  a  substantial  omission.  To-  thia  we 
cannot  assent  Thirty-seven  dollars  is  rel- 
atively a  small  amount  when  the  contract 
prlc^  extent  and  detail  of  the  work  In  quea* 
tion  is  considered.  Leeds  v.  Little,  42  Minn. 
414.  44  N.  W.  309:  Hankee  v.  Arundd  Realty 
Co.,  08  Minn.  219,  108  N.  W.  842.  The  find- 
iDg  of  substantial  performance  disposes,  al- 
so, of  the  technical  objections  raised  that 
plaintiff  failed  to  prove  that  he  had  a  com- 
petent foreman  on  the  Job,  that  he  did  not 
guard  the  material  delivered  on  the  premises 
day  and  night  from  being  stolen,  and  some 
other  stipulations  contained  In  the  contract 

[2]  It  Is  also  said  the  motion  to  dismiss 
should  have  been  granted,  because  plaintiff 
was  not  entitled  to  a  lien  on  account  of  non- 
lienable  items  included  in  the  claim.  This, 
if  true,  would  not  Justify  a  dismissal;  for 
plaintiff  would  In  any  ev^t  be  entitled  to 
a  personal  Judgment  against  her  for  the 
amotint  due  upon  proof  of  substantial  per- 
formance, niat  asld^  appellant'B  conten- 
tion Is  not  sound  tliat  because  It  appears 
that  plaintiff  was  to  give  personal  supervision 
to  the  work  and  was  to  erect  a  temporary 
toolhouse^  a  right  to  a  lien  is  thereby  de- 
stroyed. No  attempt  was  made  to  place  a 
value  on  these  items,  for  the  purpose  of  sep- 
arating them  from  the  admittedly  llenable 
work.  But  we  are  of  opinion  that  the  per- 
sonal supervision  appellant  required  of  plain- 
tiff or  of  his  foreman  Is  llenable,  as  well  as 
the  work  required  In  the  erection  of  the  tool- 
house.  From  the  owner's  viewpoint  twth 
were  necessary  Items  in  the  Improvement 
contracted  for.  Few  Uens  could  ever  be 
enforced,  if  app^lant's  theory  of  the  law 
prevails.  Every  mechanic  must  spend  some 
time  in  sharpening  his  tools,  scaffolds  must 
be  provided,  etc;  but  It  ought  not  to  be 
successfully  argued  tlmt  these  matters,  which 
are  necessary,  but  are  not  incorporated  lu 
the  structure  Itself,  are  to  be  excluded  from 
the  lien  given  by  a  statute  enacted  for  the 
purpose  of  assisting  those  who  would  other- 
wise lose  the  labor  or  material  contributed 
to  the  Imj^vemoit  Sndx  a  statute  must 
be  liberally  and  reascmably  construed  in  fnr^ 
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fluannee  of  fibe  reme^  Intended.  Goughlan 
T.  Longlnl,  77  Minn.  614,  80  N.  W.  686; 
Howes  T.  Reliance  ^nre-Works  C<k,  46  Minn. 
46,  48  N.  W.  448. 

[t]  Tbe  allowance  of  ^  for  attorney's 
fees  to  ^iAtur  in  tlie  costs  fixed  Is  dial- 
lenged  as  nnieastmable,  and  as  bdng  granted 
under  tbe  ^vision  of  a  statote  which  is 
uDOonstitattonal,  becaoso  it  la  class  l^^Ia- 
tlon.  The  statute  sanctions  an  agreement 
for  160  attWD^s  fees  for  the  fwedosnre  of 
a  mortgage  of  no  greater  amount  than  plain- 
tiff's lloi.  And  we  Tentoie  to  say  ttiat  no 
lawyw  ot  any  standing  will  say  that  $60  is 
more  than  a  reasonable  fee  for  fbrecloeing 
a  lioL  of  $578,  where  there  is  a  vigorous  de- 
fense put  up,  necessitating  several  days  trial. 
The  argumoit  that^  since  the  Intervener  was 
allowed  only  |10  fbr  attorney's  fees,  wherein 
tbe  trial  consumed  almost  as  mndi  time, 
therefore  $60  to  plaintiff  Is  unreasonable,  is 
not  convincing.  We  think  no  one  will  pre- 
tend  that  the  $10  is  reasonable  or  adequate 
for  tbe  services  rendered  by  the  attorney  in 
Intervener's  case.  This  being  so,  Bm>ellant 
has  not  tbe  proper  premise  for  her  oonclQ- 
slon.  The  court  undoubtedly  took  Into  con* 
sideration  the  fact  tbat  the  Interr^er's  lien 
wag  only  $148,  and  that  It,  iwrhaps,  ought 
to  have  spared  appellant  some  Inconvenioice 
by  coming  Into  tbe  action  before  plaintiff 
went  to  trial.  No  extended  argument  Is 
made  on  tbe  unconsUtntionallty  of  tbe  act, 
section  3617,  R.  L.  1905,  authorizing  the 
court  to  fix  coats  and  disbursements.  That 
this  statute  permits  tbe  allowance  of  ex- 
penses for  attorney's  services  by  way  of 
costs  has  been  held  in  Sc^moll  v.  Lucht,  106 
Minn.  ISS,  118  N.  W.  655,  and.  as  at  tbe 
present  advised,  the  constitutional  objection 
raised  by  appellant  is  answered  by  the  de- 
cision In  Cameron  t.  G-,  M.  ft  St  P.  Ry.  Co., 
6S  Minn.  384.  66  N.  W.  652,  81  L.  R.  A.  663. 

[4]  We  find  no  prejudicial  error  in  the  or- 
der permitting  the  Intervener  to  come  In 
after  plaintiff  had  tried  his  case,  but  before 
entry  of  Judgment  True,  tbe  lis  pendens 
was  on  record  when  the  Intervener  filed  Its 
lien.  It  ought  to  have  intervened  at-  once. 
But  appellant  bad  also  tbe  right  to  bring 
the  Int^vener  Into  tbe  action,  and  undoubt- 
edly, upon  her  mere  request,  tbe  court  would 
have  declined  to  try  [dalntiff's  action  until 
those  who  bad  filed  Uens  were  made  parties. 
Tbe  law  contemplates  that  all  lien  claimants 
should  be  parties  to  the  final  Judgment  Sec- 
tion 3517,  R.  U  1906. 

[S]  The  intervener  sold  the  lumber  for 
which  the  lien  Is  claimed  directly  to  appel- 
lant One  estimate  had  been  delivered  on 
the  premises  before  plaintiff  took  tbe  con- 
tract to  do  the  carpenter  work.  At  am)el- 
lant's  request  he  furnished  an  estimate  as 
to  the  lumber  needed.  Appellant  claims  that 
It  was  agreed,  when  she  bought  tbe  lumbw 
of  Intorv^er  specified  In  this  second  esti- 


mate, that  what  it  had  dellveied  under  the 
first  esdmate  sl«niia  be  duK&ed  off  from 
the  second.  The  intervcmer  contends  that 
only  part  was  to  be  taken  out  AppeUant 
admits  ordering  some  lumber  ttom  Intervenw 
in  addition  to  the  estimates.  Plaintiff  had 
autborltar  to  direct  intervener  when  to  de- 
Uv»  tbe  lumber  In  the  second  estimate.  He 
was  also,  for  a  time,  delegated  by  appellant 
to  order  certain  extra  lumber;  but,  after 
some  disputes  arose  between  them  in  regard 
to  his  work,  this  authority  was  revoked. 
AU  these  matters  presented  pure  questions 
of  fact,  bearing  upon  the  amount  and  value 
of  tbe  lumber  sold  and  delivered  to  appel- 
lant by  the  iDtfiffvener  for  tbe  erection  of 
her  building.  And  the  record  fumlsbes  no 
reasonable  basis  for  any  claim  tbat  the 
court  allowed  any  amount  whatever  In  tbe 
lien  for  lumber  not  proven  to  have  been  ac- 
tually sold  and  fomlsbed  for  the  erection 
of  appellant's  building. 

[I]  There  Is  nothing  in  the  contention  that 
there  Is  a  fatal  variance  between  Intervener's 
lien  statement  wbldi  states  that  tbe  amount 
thmln  specified  was  the  reasonable  value  of 
the  materials,  and  the  findings  of  tbe  court 
that  ,  as  to  tbe  main  part  the  sale  was  for 
an  agreed  price ;  for  the  law  does  not  require 
the. lien  statement  to  Indicate  either  tbat 
the  lien  la  clabned  under  a  contract  price 
or  tbat  it  is  based  upon  an  implied  contract 
for  the  reasonable  valu& 

[7]  A  mere  inspection  of  the  record  will 
show  that  the  errors  assigned  upon  the  rul- 
ings of  the  court  In  receiving  or  excluding 
evidence,  as  well  In  the  trial  of  plalntlfTs 
as  In  interv^er's  case,  are  either  entirely 
without  merit  or  could  not  possibly  prej- 
udice. The  a[^>eel  presents  31  assignments 
of  error,  and  In  tbe  discussion  of  these  a[>- 
peUant's  229-page  brief  suggests  numerous 
technical  points  upoft  which  prejudicial  oror 
is  predicated.  To  discuss  or  even  mention 
all  would  give  undue  length  to  this  opinion. 
We  have  attentively  examined  them,  and  find 
nothing  therein  calling  for  a  reversal  of  the 
learned  trial  court's  conclusions. 

The  OTder  appealed  from  Is  thertfore  af- 
firmed. 


RBTNOLDS  v.  GREAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Mimiesota.   Nov.  1,  1912.) 

(Svlldbua      ihe  CourU) 

1.  Natubb  or  Fbofebit— Rkaltt  ob  Pnsox- 

ALTT. 

Qnsre:  as  between  a  landowner  and  a 
tort-feasor,  and  In  the  absence  of  any  act  of 
severance  on  the  part  of  the  owner,  is  timber 
which  baa  been  felled  by  the  act  of  Qod  to  be 
considered  realty  or  personal^? 

2.  Damages  (S  112*)— Mbasubs— Ihjukzbs  to 

PbOPERTT— FiBES. 

The  true  measure  of  the  damages  for  the 
Injury  to  and  destruction  of  standing  forest 

•Far  other  oases  Me  wme  togio  and  eecUon  NUHBBB  In  Dec  Dla.  A  Am.  Dlx.  Kay-Ho.  Series  ft  Bv'r  Indues ' 
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trees  by  fir«  fa  tile  diminntion  in  the  valne  of 
the  land  cansed  by  incb  hijury, 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  281-288:  Dea  Dig.  |  112.*] 

3.  Dahagbs  (I  217*)— AonoHB  — IirsTBVO- 

nONB. 

Instmctions  in  an  action  baaed  apon  Injury 
to  and  destmotion  of  standing  forest  trees  and 
fallen  timber  by  fire  set  by  the  defendant's  neg- 
Ugence  considered,  and  held  to  give  the  plain- 
tiff fall  benefit  of  Us  contention  that  he  was 
entitled  to  recover  for  the  destruction  of  the 
falla  timber  In  its  condition  as  it  then  lay  on 
the  gTonnd,  as  well  as  for  the  injnry  to  the 
■tanding  trees. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  K  556-^59 ;  Dec  Dig.  <  217.*] 

4.  DAVAOBg    (I  174*)— BTXDSNCB— ADHI8BI* 
BILTTT. 

In  an  action  based  upon  the  destruction 
of  standing  forest  timber  by  fire,  evidence  of 
the  value  of  the  timber  itself  is  admissible,  not 
ss  defining  the  measure  of  damages,  which  is 
the  diminution  of  the  value  of  the  land,  but  as 
being  proper  to  be  coiuldeTed  by  the  jury  in 
applying  tn«  true  measure  and  aacartainmg  the 
amount  of  the  damages  mfEered. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  462-467;  Dec  Dig.  f  174.*] 

6.  IvsnmcixiTCT  of  Daicaqes. 

Damages  for  the  destruction  by  fire  of 
standiuB  and  fallen  timber  held  not  so  manifest- 
ly Insnffident  as  to  require  interference  with 
us  verdict  awarding  the  same 

(AMitionttl  ByUaInu      EdUoHal  Btaf.) 

6.  Trial  (S  256*)— iNSTRncnoNB— Requests. 

In  an  action  for  the  destruction  of  stand- 
ing forest  timber  by  fire,  where  the  court  stat- 
ed the  correct  rule  of  damages  and  subsequent- 
ly stated  the  role  of  damages  in  a  more  re- 
stricted form,  it  was  the  plaintlfTs  duty,  If  he 
centered  tiiat  the  latter  instruction  iniprop- 
eriy  limited  his  recovery,  to  call  the  courrs  at- 
tentiw  thereto  and  request  an  addition  to  the 
instruction. 

pa.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  SI  628-641;  Dec  Dig.  {  256.*] 

AnMal  from  IRstrict  Court  Itaaca  County ; 
<I  W.  Stanton,  Judge. 

Action  by  Joseph  W.  Reynolds  against  the 
Great  Northern  Railway  Company.  From  an 
order  denying  an  application  to  set  aside  a 
TKdlct  fbr  plalntlir  and  for  a  new  trial, 
plaintlfl  a]n>eaU.  Affirmed. 

&.  F.  White,  of  I>ulatb,  for  appellant. 
Baldwin  *  Baldwin,  of  Dnlnth,  for  reapond- 
cnt 

PHIIilP  B.  BROWN,  J.  Action  to  recov- 
er damages  for  the  destruction  by  Are,  set 
by  the  defendant,  of  standing  and  fallen  tim- 
ber on  18  40*B  of  the  plalntifTa  2,000-8cre 
turn  In  Itaaca  county.  The  cause  was  tried 
to  a  jury,  who  returned  a  verdict  In  favor  of 
the  xOalntiff,  and  this  is  an  a^teal  by  him 
from  an  order  denying  his  application  to  set 
aside  the  ver^ct  and  for  a  new  trloL 

It  Is  nndlspnted  that  the  plalntUF  owned 
ths  land  referred  to,  and  had  on  the  40*8 
meitloiied  a  considerable  qnanttty  of  stand- 
ing and  nncat  fallen  forest  timber,  consist- 
ing of  birdti,  maple,  cedar,  basswood,  tam- 
tnA,  etc.,  trees,  whldi  wen  Injored  and 


destroyed  by  fire  negligently  set  by  the  defttad- 
ant,  all  of  whldi  timber,  both  standing  and 
down,  was  then  valuable  and  maifeetable,  If 
it  had* been  cut,  tot  various  uses,  and  had 
an  established  market  value. 

The  questions  involved  on  this  appeal  re- 
late wholly  to  damages.  "The  one  dominant 
question,"  says  the  plaintiff  in  bis  brief, 
"arises  upon  the  rule  of  damages  adopted  by 
tbe  court"  Before  considering  this  ques- 
tion, however,  we  deem  it  necessary  to  advert 
to  the  proceedings  had  upon  the  trial,  and 
to  some  questions  raised  thereby,  prior  to 
the  InstmctlonB. 

The  court  p^mitted  the  plaintiff  to  intro- 
duce evidence,  without  limitation,  tending  to 
show  tbe  kinds,  quality,  amount  and  value, 
both  of  his  standing  and  down  timber,  sep- 
arately and  together,  and  also  tbe  extent  of 
the  Injury  to  aU  of  his  timber  which  the 
plaintiff  claimed  was  destroyed,  and  also  the 
further  fact  that  If  such  timber  had  been 
cut  when  the  Are  occurred  it  would  have  had 
a  market  at  an  established,  stated  cash  price. 
The  plaintiff  contends,  furthermore,  that  the 
trial  was  conducted  on  his  part  upon  tbe 
theory  that  his  timber,  whether  standing  or 
lying,  was  all  convertible  Into  commodities 
for  which  there  was  an  established  market 
value;  that  his  damages  consisted  of  such 
market  value,  less  the  cost  of  marketing; 
and  that  all  tbe  evidence  on  his  part  was  In- 
troduced upou  such  theory,  and  do  evidence 
was  offered  as  to  the  Injury  to  the  land,  and 
that  in  no  instance  did  any  witness  testify 
as  to  tbe  value  nf  the  land  before  and  after 
the  Are. 

The  record  Is  somewhat  obscure;  but  as  we 
read  it  the  plalnUlTB  counsel  Is  mistaken 
concerning  the  facts  last  stated.  At  foUo  34 
of  the  paper  book  we  find  the  following  tes- 
timony, introduced,  as  we  understand  it  by 
the  plaintiff:  "Q.  Mr.  Anderson,  are  yon  ac- 
quainted with  the  value  of  lands  In  the 
neighborhood  where  you  reside.  Independent 
of  timber — lauds  that  have  no  timber  on,  for 
instance?  A.  Tee,  sir.  Q.  Are  yon  acquaint- 
ed with  the  value  of  timber  also?  A  Yes, 
sir.  Q.  Now,  what  would  be  tbe  value  of 
these  lands,  on  the  average — I  think  there 
are  14  40*8— considered  «itlrely  Independent 
of  any  tlmb»  at  the  time  tills  fire  occurred? 
A  Six  or  seven  dollars  an  acre.  Q.  And 
with  the  timber,  Mr.  Anderson,  would  those 
lands  be  worth  six  or  sevoi  dollars  an  acre, 
plus  the  net  profit  which  you  have  mentioned 
for  the  various  products?  A.  Tes,  sir;  you 
mean — yea" 

But  assuming  that  the  record  la  as  claim- 
ed by  the  plalntlir  in  this  regard,  we  will 
say,  in  passing,  that  If  it  should  subsequent- 
ly tevelop,  in  Uie  course  of  our  consideration 
that  the  conrt  in  its  Instructions,  gave  the 
correct  mle  of  damages,  the  only  poacdble 
objection  thereto  In  this  connection  would  be 
that  the  Instmctiim  did  not  conform  to  the 
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erldence,  and  this  would  not  be  available  to 
the  plaintiff,  for  it  would  simply  amount  to 
a  failure  on  his  part  to  prove  an  essential 
element  of  hla  cause  of  action,  namely,  his 
damages,  which,  of  course,  would  be  no 
ground  for  granting  him  a  new  trial. 

The  plaitttlfr,  In  logically  following  his  stat 
ed  theory,  made  no  particular  distinction  In 
his  proofe  between  the  separate  values  of  the 
standing  and  the  down  timber;  the  proofs 
concerning  the  value  of  each  shading  into 
that  of  the  other,  and  the  plalntifTs  effort 
evidently  being  to  prove  the  gross  amount  of 
his  damages  occasioned  by  the  destruction 
of  both  the  standing  and  the  down  timl)er, 
irrespective  of  the  precise  and  separate  value 
of  either.  On  the  other  hand,  the  defendant 
claimed,  to  state  It  in  the  language  of  his 
counsel,  used  on  the  trial,  that  "the  measure 
of  damage  is  the  difference  between  the  val- 
ue of  that  land  as  It  stood  before  the  fire 
and  the  value  of  the  land  as  it  stood  after 
the  Are,  and  in  whatever  way  that  be  arrived 
at  by  evidence,  is  the  true  basis  of  dam- 
ages." 

[1]  The  defendant  further  Insists,  hi  sup- 
port of  his  contentions,  that  Umber  severed 
from  the  laud  by  an  act  of  God  rmains 
realty  aa  between  grantor  and  grantee,  and 
passes  by  a  conveyance  of  the  land,  which 
proposition  seems  to  be  sustained  b^  the  au- 
thorities. See  El  well  on  Fixtures,  457;  Duff 
r.  Bindley  (D.  C.)  16  Fed.  178.  The  rule  Is 
well  stated  in  Leldy  v.  Proctor,  97  Pa.  486, 
482,  Quoting  from  Bogera  v.  OlUnger,  30  Pa. 
185,  72  Am.  Dec  694.  as  follows:  "What, 
then,  iB  the  criterion  by  which  we  are  to  de- 
tmnlne  whether  that  which  was  once  part 
of  the  realty  baa  become  personalty  on  be- 
ing detached?  Not  capabiUty  of  restoration 
to  the  formw  connectloa  with  the  freehold, 
aa  is  contended;  for  the  tree  prostrated  1^ 
the  tempest  la  incapable  of  reaunexation  to 
the  soU,  and  yet  it  remains  realty.  The  tma 
role  would  rather  seem  to  be  that  that  whidx 
was  real  shall  continue  real  until  the  owner 
of  the  freehold  shallt  by  hi>  election,  give  it 
a  dlffoent  character." 

Tb»  d^ndant  ccmtends  that  this  same 
rule  should  control  in  assessing  the  damages 
tor  Qie  down  timber  destroyed  In  the  pres- 
ent action.  In  our  view  of  the  case,  we  do 
not  deem  it  necessary  to  determine  whether 
this  rule  would  be  applicable  as  between  the 
owner  of  &11en  timber  and  one  through 
whose  negligence  it  has  been  destroyed — that 
Is,  as  between  the  owner  and  a  tort-feasor ; 
for  tbe  determination  of  such  question  Is 
not  necessary  to  the  decision  of  this  case. 

[2]  This  brings  us  to  the  main  questions 
involved.  The  plaintiff  requested  instruc- 
tions in  accordance  with  Ills  theory  of  the 
case  as  above  stated,  namely,  that  tiie  meas- 
ure of  his  damages  was  the  difference  be- 
tween the  value  of  the  timber  as  it  was  at 
the  time  of  the  Are  and  its  value  thereafter. 
The  court  prvpetly  refused  this  request,  and 


upon  the  question  of  damages  Instructed  the 
jury,  in  part,  as  follows:  "The  difference  in 
the  value  of  the  premises  b^ore  the  Are,  In- 
cluding the  timber  thereon,  and  Its  value 
after  the  fire  in  the  condition  that  It  then 
was,  would  be  the  damages,  if  any,  sustained 
by  the  plaintiff  in  this  case.  In  other  words 
— and  I  want  to  be  sure  that  I  make  my- 
self plain  in  this  regard — ^in  detwmlnlng 
plaintiff's  damages,  if  any,  yon  will  compare 
the  actual  value  of  plaintlfTs  land  with  tbe 
trees  and  timber  thereon  Just  before  the  fire 
and  before  the  trees  were  burned  with  the 
actual  value  of  the  same  premises  after  the 
Are  and  after  the  trees  were  burned.  The 
difference  in  value  will  be  the  amount  that 
plaintiff  is  entitled  to  recover  in  this  action. 
If  anything.  Considerable  evidence  lias  been 
introduced  during  the  trial  of  this  case  with 
reference  to  the  condition  of  the  tracts  of 
land  Involved,  the  condition  of  the  timber, 
and  the  value  of  the  particular  kinds  of 
timber  on  these  tracts.  This  evidence  was 
admitted  as  tendlpg  to  aid  yon  in  reaching 
a  conclusion  upon  the  question  as  I  have 
stated  it  to  yon,  upon  the  question  of  the 
condition  and  value  of  the  tracts  before  the 
fire  and  the  condition  and  value  of  the  tracts 
after  the  fire,  and  yon  will  take  Into  con- 
sideration all  of  the  evidence  in  the  case  ia 
reaching  a  concluaion  in  this  regard." 

This  instruction  states,  we  think,  the  true 
measure  of  damages  whidi  obtains  where 
standing  forest  trees  are  destroyed  or  in- 
jured by  fire.  Camer  v.  Chicago,  etc.,  JJU 
Co.,  43  Uinn.  376.  45  N.  W.  713;  Hayes  r. 
Chicago,  etc  R.  Co.,  45  Minn.  17.  47  N.  W. 
260;  Hoye  v.  Chicago,  etc.  R.  Co.,  46  Minn. 
260,  48  N.  W.  1U7,  approved  in  Ward  r. 
Chicago,  eta,  B.  Co.,  61  Minn.  449^  68  N.  W. 
1104;  Hueston  t.  Missls^ppl  ft  Bum  Blrer 
Boom  Co..  76  Minn.  2E1.  79  N.  W.  9%  apply- 
ing the  doctrine  In  an  action  for  the  ovot- 
Aowlug  of  lands ;  Joyce  on  Damages,  |  2X34, 
and  cases  dted;  Sedgwick  on  Damage^  i 
938.  and  cases  dted;  M}ller  t.  Neal^  137 
Wis.  426,  119  N.  W.  94,  129  Am.  St  Rep. 
1077;  Mabafley  v.  New  York,  etc,  B.  Co., 
229  Pa.  285,  78  Aa  148,  140  Am.  St  Bep. 
730— the  two  cases  last  dted  bdng  very  re- 
cent ones  and  likewise  well  considered. 

[S]  Fnrthermore.  this  instrnctlon,  we  think, 
gives  tbe  plaintlfl  in  full  measure  the  bene- 
fit of  his  contention  that  be  was  entitled  to 
recover  fbr  the  destruction  of  the  down  tim- 
ber in  its  then  condition  as  it  lay  on  the 
ground,  as  well  as  for  the  standing  trees. 
Joyce  on  Damages,  {  2134. 

[6]  It  is  true  that  the  coort  subsequently 
in  its  charge  stated  the  rule  of  damages  in 
a  more  restricted  form  than  as  above  quoted, 
and  In  language  which,  if  taken  literally 
and  alone — that  Is,  hot  In  connection  with 
the  portion  which  we  have  quoted — might, 
perhaps,  be  considered  as  Ignoring  tlie  fact 
that  the  evidence  established  that  there  was 
fallen  timber  on  the  land,  of  value  at  the 
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ttmfl  of  Oie  flra.  howevert  sbonld  be 
deemed  to  Im  Its  effect;  it  was  tbia  plalntUTa 
dot;  pronvtly  to  call  tlie  court's  attentioii 
tbere^  and  to  reqneat  a  clarifying  addition ; 
and.  In  the  absence  of  sncAi  a  request;  tbere 
was  no  nverslble  oror  In  ttds  regard.  Dnn- 
neU's  Mbm.  Dig.  i  vm. 

[4]  Tbere  was  no  «rror  In  the  action  of 
tbe  trial  court  in  admitting  evidence  as  to 
the  damage  to  aiuX  the  valne  of  the  timber 
itselt  as  above  indicated,  and  sucb  action 
was  not  inconsistent  witti  the  rale  of  dam- 
ages given  in  the  Inatrnctlons.  "Tn  Its  last 
BnalTSto,"  said  Mr.  Justice  Mitchell,  in  Hues- 
ton  V.  IflaslBslp^  etc^  Boom  Co.,  76  Minn. 
291.  2S9,  70  N.  W.  02;  83,  "Vm  measure  of 
plaintiff's  damages  mu  tbe  difference  be- 
tween the  valne  of  the  premises  Immediately 
before  and  Immediately  after  the  Infliction  of 
tbe  injury.  Upon  the  trial  evidence  was  in- 
troduced of  this  ultimate  fact,  and  also  as 
to  the  nature  and  amoont  of  the  particular 
Items  of  damage;  as,  for  example,  tbe  oa- 
ture  and  extent  of  tbe  Injury  to  tbe  mill 
machinery  by  tbe  mud  and  water,  the  value 
of  tbe  use  of  tbe  mill  during  the  time  it 
was  shut  down,  the  Injury  to  the  wall  of 
tbe  tail  race,  and  what  It  would  cost  to  re- 
pair or  restore  tbe  same,  tbe  extent  and  du- 
ration of  the  Injury  to  the  pasture  land,  and 
what  the  pasture  in  Its  former  condition  was 
reasonably  worth.  It  is  urged  that  this  was 
admitting  evidence  under  two  different  and 
separate  methods  or  rules  for  tbe  assessment 
of  damages;  that  tbe  plaintiff  should  have 
been  compelled  to  adopt  one  or  tbe  other. 
On  the  contrary,  we  think  the  evidence  was 
all  admissible  as  tending  to  prove  tbe  same 
tUng,  vlx.,  the  damages  to  tbe  premises  by 
reason  of  tbe  trespass.  It  Is  the  most  com- 
mon thing  In  tbe  world.  In  tbe  trial  of  ac- 
tions of  this  and  analogous  classes,  to  ask 
a  witness  how  much  less,  In  bis  opinion,  tbe 
premises  were  worth  after  tbe  Injury  than 
tbey  were  before,  and  then  to  particularize 
by  introducing  evidence  as  to  tbe  nature  and 
extent  of  tbe  different  Items  which  go  to 
make  up  this  estimated  total  diminution  of 
value ;  and  we  never  before  beard  this  meth- 
od  of  proving  damages  objected  to."  To  tbe 
same  effect  see  Miller  v.  Neale,  137  Wis. 
426,  119  N.  W.  94,  129  Am.  St  Rep.  1077, 
wblcb  was  an  action  for  Injury  to  standing 
timber  by  fire.  "Nor  was  It  error  to  admit 
proof  of  the  damage  to  tbe  timber  Itself." 
■aid  tbe  court  "While  such  proof  does  not 
determine  the  measure  of  the  damages,  it 
was  entirely  legitimate  proot  and  entitled 
to  be  considered  by  the  Jury  In  fixing  the 
diminished  value'  of  the  land." 

Tttat  the  trial  court  in  the  instant  case 
admitted  the  e^denoe  of  the  value  of  the 
timber  itself  upon  the  theory  and  for  thej 
purpon  upon  and  tor  which  such  evidence 
was  held  admissible  in  tbe  two  cases  last! 


above  refrared  to  is  manlfiest  from  tbB  latter 
p&zt  of  the  above-quoted  instracUon. 

CI]  The  plaintiff  Anally  Insists  that  the 
damages  allowed  were  so  manifestly  Insuf- 
ficient that  It  is  anuirent  that  they  were 
awarded  under  tbe  Influence  of  passion  or 
prejudice  and  that  the  trial  court  enred  in 
not  grai^lttg  him  a  new  trial  on  this  ground. 
We  cannot  so  hold.  The  trial  court's  op- 
portunity to  correctly  pass  upon  this  con- 
tention equals  oun  at  least,  and  we  cannot 
disturb  his  detemlnatlon. 

Order  affirmed. 


VILLS  V.  CIXT  OF  CLOQUET. 
(Supreme  Court  of  Minnesota.   Nov.  1, 1912.) 

(SyUahut      the ' Court.) 

1.  Explosives  (8  8*)— Actions  fob  Ikju- 

EIE3— SUFFICIKNCY  OF  EviDENCB. 

Defendant  kept  a  qaantity  of  explosive 
fuse  cape  in  a  toolboose  on  a  lot  in  tbe  dty. 
Boys  went  Into  the  toolbonse  through  an  open- 
ing in  tbe  loose  stones  used  as  a  foundetioQ. 
took  the  caps,  and  threw  them  on  the  ground 
outside  of  the  house.  Plaintiff's  six  year  old 
son,  In  playing  about  the  premises,  found  one 
of  the  caps,  and  was  injured  by  \X%  explosion 
while  be  was  playing  with  it  It  is  held  the 
evidence  sustains  a  finding  that  the  defendant 
was  negligent  in  storing  tbe  fase  caps  In  the 
toolhonse  withoat  snmdeut  precautions  to 
prevent  childEoi  from  entering  and  taking 
tbem. 

[Ed.  Note,— For  other  cases,  see  SbEpIoidvas, 
Cent  Dig.  S8  4,  6;  Dec.  Dig.  |  &*] 

2.  ExFLosivxs  (S  8*)— Acnons  fob  InJUBmi 
— Qtrxsnon  roB  Jubt. 

It  was  a  question  for  the  Jury  whether 
■neb  negligence  was  the  proximate  cauae  of 
the  injury,  and  the  evidence  sustains  the  ver- 
dict on  this  p<rint 

IBkL  Note.— For  other  cases,  see  S^plodves, 
Cent  Dig.  i|  4,  5;  De&  Dig.  | 

8.  PLEADZNO  (I  127*)-^CTI0a8  FOB  INJCBIBS 

— PXJU,DINa. 

Allegations  Of  the  pleadings  construed,  and 
hdd,  that  tbe  answer  admitted  that  plaintiff 
had  caused  due  service  of  a  notice  of  the  time, 
place,  and  circQmstaDces  of  the  accident  to  be 
served  upon  the  proper  city  officers. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  264-268;  Dec.  Dig.  i  127.*] 

Appeal  from  District  Court,  Carlton  Coun- 
ty; H.  A.  Dancer,  Judge. 

Action  by  John  VUls,  as  fftther  and  natural 
guardian,  against  the  City  of  Cloquet  From 
an  order  overruling  defendant's  motion  for 
Judgment  notwithstanding  the  verdict  and 
granting  a  new  trial  solely  upon  the  Issue 
as  to  whether  due  notice  of  the  time,  place, 
and  circumstances  of  the  plaintiff's  ibjury 
was  served  upon  Oie  defiaidant  city,  defend- 
ant appeala  Afllrmed.  From  that  part  of 
the  ordo:  granting  a  new  trial  on  the  Issue 
named,  plaintiff  appeals.  Reversed,  with  di- 
rections. 


"Tor  otber  cams  see  same  topic  and  seotloa  NUHBBR  in  Dec  Dls.  *  Am.  Dig.  Ker-No.  Series  A  Rep'r  Indexes 
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John  A.  Keyes  and  Bert  W.  Forbes,  both 
of  Dolntb,  for  plaintUT.  J.  A.  Fesoibeck,  of 
Ooqnet,  and  Baldwin  ft  Baldwin*  of  Dnlvtb, 

for  defendant 

BUNN,  J.  This  action  was  bron^t  by 
plaintiff,  as  the  father  and  nataral  gnardlan 
of  his  six  year  old  tson,  to  recover  for  per- 
sonal Injnrles  received  by  the  latter  through 
the  explosion  of  a  foae  cap  with  which  he 
was  playing.  The  trial  resulted  In  a  ver- 
dict of  $2,260  m  favor  of  plaintiff.  Defend- 
ant moved  for  Judgmrat  notwithstanding  the 
verdict  or  few  a  new  trlaL  The  motion  t<a 
Judgment  was  denied,  and  the  motion  for  a 
new  trial  granted  solely  upon  the  Issue  as  to 
whether  due  notice  of  flie  tlm^  jflace,  and 
drcnmstancea  of  the  injury  was  served  upon 
the  defendant  dty,  as  required  by  statute. 
Defendant  appealed  from  tlw  whole  of  Oils 
order,  and  lAalntJlT  appealed  from  that  part 
of  the  order  which  granted  a  new  trial  on  the 
Issue  named. 

[1]  The  chief  question,  on  defendant's  ap> 
peal,  Is  whether  a  case  was  made  for  the 
jury,  and,  if  so,  whether  the  evidence  sus- 
tains the  verdict  The  evidence  justified  a 
flndli^  that  the  fcdlowlng  t&cta  were  true: 
In  April,  mo,  defendant,  the  dty 'of  Cloquet, 
set  up  a  stone  crusher  and  toolhouse  near  a 
stone  quarry  on  a  vacant  lot  near  the  city 
for  the  purpose  of  quarrying  and  crushing 
stone  for  street  Improvements.  The  crusher 
stood  near  the  road,  and  was  supplied  with 
stone  from  the  quarry  by  means  of  a  minia- 
ture railway  track  and  cars.  The  toolhouae 
stood  about  40  feet  bade  from  the  road.  A 
wire  fence  surrounded  the  lot,  but  part  of 
the  wires  were  down  at  a  point  near  where 
the  crusher  was,  and  access  to  the  lot  and 
toolhouse  through  this  opening  was  easy. 
The  toolhouse  was  about  14  feet  square  and 
9  feet  high,  and  had  a  door  and  two  windows. 
It  rested  on  stones  placed  under  tbe  comers. 
Loose  stones  were  also  placed  under  the 
sides  and  ends  of  the  shed.  There  was  no 
floor  to  tbe  toolhouse,  and  the  stones  were 
for  the  purpose  of  guarding  against  theft  of 
the  tools.  Tbe  city  of  Cloquet  completed  Its 
work  about  July  1,  1910,  and  abandoned  the 
premises,  leaving  the  toolhouse  locked  and 
the  windows  fastened.  In  September,  1010, 
the  Cloquet  Lumber  Company,  by  permission 
of  the  dty  and  under  Its  supervision,  used 
the  crusher  and  toolhouse.  This  work  was 
completed  in  Octobw.  After  this  no  use  was 
made  of  tbe  crusher  or  toolhouse ;  but  they 
remained  on  the  prmlses,  with  no  supervi- 
sion save  one  or  two  visits  by  employes  of 
the  city.  In  the  spring  of  1911  boys  occa- 
sionally visited  the  premises,  and  played  with 
whatever  pleased  their  fancy.  About  a 
month  prior  to  the  acdd^t  some  boys  en- 
tered tbe  toolhouse  by  going  through  a  hole 
between  tbe  stones  under  It,  and  carried 
away  lubricating  oil  found  in  a  barrel.  Two 
or  three  days  before  the  accident  two  boys 


entered  through  the  hole  and  took  some  fuse 
caps  from  a  box  that  stood  on  a  shelf  under 
one  of  the  windows.  TUs  box  of  caps,  with 
wires  protruding  from  them,  had  been  left 
in  this  position  In  tiie  toolhouse  by  defend- 
ant The  boys  brought  out  the  caps  th^  had 
taken,  and  threw  them  at  a  companion,  who 
had  climbed  a  tree  near  the  hons&  Two 
days  after  this  John  Tills,  son  of  plaintiff, 
with  other  boys,  was  playboy  around  the 
house.  He  found  one  of  the  caps  on  the 
ground.  It  was  bright  and  attractive,  and 
he  proceeded  to  hammer  It  with  a  atone,  to 
"flatten  it  out,"  as  he  teetifled.  The  result 
was  that  the  cap  eq>loded  and  a  piece  strudc 
htm  In  the  ey^  causing  the  Injuries  for 
which  damages  were  claimed  In  this  action. 

The  evldenoe  showed  that  It  was  custom- 
ary tor  small  boys  to  play  about  the  cnishw, 
tracks,  and  shed.  Ttka  TUls  My  bad  been  a 
visitor  to  the  premises  on  one  or  two  p'rlor 
oecairiona.  It  did  not  appear  tiiat  defwdant 
took  any  steps,  other  than  as  stated,  to  keep 
bo^  from  playing  around  the  ittemlsoa,  or 
from  entering  the  house  through  the  bole  be- 
tween the  stones,  tfaoni^  tbe  evidence  was 
suflkiait  to  make  It  pnAable  tbat  this  way 
of  oitrance  had  eedsted  for  aerml  months. 
Was  the  evidence,  an  outline  of  which  is 
givoi  aboT^  sufficient  to  sustain  a  vwdict 
that  d^andant  was  n^lg^t,  and  Oat  its 
negligence  was  tiie  proximate  cause  of  the 
injury? 

Upon  the  question  of  defendant's  negli- 
gence, or  lattao-  as  to  the  liability  of  de- 
fendant to  an  infant  trequsser  who  Is  in- 
jured, d^endant  soclrs  to  bring  the  case 
within  the  rule  that  the  owner  or  occupant 
•of  land  owes  no  duty  of  care  to  a  trespasser, 
be  he  infant  or  adult;  except  the  dut?  to 
refrain  from  willfully  or  wahtonly  Injuring 
hlffl.  But  the  case,  in  our  oi^on,  falls 
within  a  well-established  exception  to  this 
rulfc  The  doctrine  of  the  so-called  "turn- 
table cases"  Is  applicable,  as  was  held  by 
this  court  In  tbe  dynamite  case  of  Mattson 
V.  M.  ft  N.  Ry.  Co.,  95  Minn.  477,  104  N.  W. 
443,  70  U  B.  A.  503.  Ill  Am.  St  Bep.  483, 
6  Ann.  Cas.  498.  The  rule  has  been  stated 
so  many  times,  and  was  stated  so  clearly  in 
the  Mattson  Case,  that  It  Is  unnecessary  to 
repeat  It  here. 

Several  reasons  are  urged  to  support  de- 
fendant's argument  that  this  doctrine  does 
not  apply  to  the  facts  in  the  case  at  bar. 
It  is  urged  that  the  evid^ce  does  not  justi- 
fy a  conduslon  that  defendant  left  the  fuse 
caiw  In  the  shed;  but  we  think  It  does.  It  Is 
argued  that  defendant  used  due  care  to  con- 
ceal and  guard  the  fuse  cape,  when  it  locked 
the  tool  shed  and  fastened  the  windows. 
But  In  tbls  we  cannot  concur,  considering  the 
high  degree  of  care  required  of  defendant  re- 
specting the  care  and  custody  of  sudi  a  dan- 
gerous explosive,  and  the  easy  access  to 
the  box  of  caps  through  the  hole  under  the 
shed.  It  Is  sought  to  make  a  distinction  be- 
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tween  Btl<dui  of  dTnamlte  and  tliese  fase  caps. 
But  andoabtedly  the  latter  were  highly  ex- 
plosive and  very  dangeroiis  to  (^dren  play- 
tug  with  then.  They  were  clearly  highly 
attractlTe,  and  it  was  natural  to  expect  that 
yoong  chlldroi,  whose  cariosity  or  mlschle- 
Toos  propendtlea  led  than  into  the  shed, 
would  seln  npon  the  caps  as  fine  things  to 
make  a  noise  with,  or  as  pretty  lOaythlnga 
It  is  troe  that  the  six  year  old  plaintiff  had 
no  idea  tliat  the  cap  was  explosive,  and  mere- 
ly tried  to  flatten  it  out ;  but  this  does  not 
seem  an  important  feature.  It  was  some- 
thing new,  bright,  and  alluring,  and  some- 
thing that  was  v^  dangerous  In  the  hands 
of  a  six  year  old  boy.  We  think  the  evidence 
fully  Justified  the  Jury  In  finding  that  de- 
fendant ought  to  have  anticipated  that  chil- 
dren might  rater  the  shed,  get  Into  the  box 
of  capa  left  exposed  on  a  shelf;  leave  some  of 
them  around  whwe  they  might  be  found  by 
other  children,  and  that  Injury  might  result 
In  othmr  words,  the  finding  that  defendant 
was  negligent  Is  sustained  by  the  evidence. 
While  the  facts  are  different,  we  think  the 
ease  la  not  to  be  distinguished  from  the 
Mattaon  Case. 

12}  dalm  that  defendant's  toe^lgaica 
was  not  flie  proziiDate  cause  of  the  Injury 
rests  UDoa  Uie  propo«ttio&  that  there  was  an 
intenranln^  liidq)endait  cause,  to  wit,  the 
act  of  the  boys  other  than  plaintiff  in  bring- 
ing the  caps  out  of  the  toolhQUse  and  scat- 
tering Oian  on  the  ground.  We  think  this 
question  la  disposed  of  adveraely  to  defend- 
sat's  contention  by  what  we  have  already 
said  as  to  the  dnty  of  defendant  to  anticipate 
an  acddent  aneh  as  haiq;>ened.  The  negli- 
gence <Ht  defendant  in  leaving  the  fuse  caps 
where  it  did  was  not  a  remote  cause;  at 
least  it  was  a  question  tor  the  Jury,  and 
jHTopcrly  sabmitted  to  It  The  cases  have 
bem  so  many  times  reviewed  that  we  heed 
do  no  more  than  state  oar  condasion,  which 
we  think  is  amply  sustained  by  many  deci- 
sions of  this  court  The  principle  is  that 
where  several  concnrrliv  acts  or  conditions, 
one  of  tbem  a  wrongful  act  or  omission,  pro- 
Aiee  an  injury,  such  wrongful  act  or  omis- 
sion is  to  be  regarded  as  the  proximate  cause 
at  the  injury,  if  it  be  one  which  might  rea- 
amably  have  been  anticipated  from  such  act 
or  (Httlsslon,  and  which  would  not  have  oc- 
curred without  It  AIcDowell  v.  Village  of 
Preston,  104  Minn.  263,  U6  N.  W.  470,  18  I* 
B.  A.  (N.  S.)  leO;  Anderson  v.  Settergren, 
100  Minn.  294,  111  N.  W.  279.  The  Instruc- 
tion on  the  question  of  probable  cause,  which 
Is  assigned  as  error,  was  correct 

We  find  no  ^or  In  the  oth»  lustmctlons 
complained  of.  Our  conclusion  is  that  the 
order  denying  Judgment  notwlUistanding  the 
verdict,  and  denying  a  new  trial,  must  be 
lAnaed. 

[I]  This  brings  us  to  the  appeal  of  plain- 
tiff ftom  that  part  of  the  order  granting  a 


new  trial  on  the  Issue  of  whether  due  notice 
had  been  given  the  dty.  The  trial  court 
held  Uiat  there  had  been  no  proof  of  the  due 
service  of  such  notice  on  the  proper  dty  offi- 
cials, and  no  waiver  of  such  proof  by  de- 
fendant But  we  think  that  under  the  plead- 
ings it  was  not  necessary  to  offer  evidence  of 
the  giving  of  notice^  The  complaint  alleged : 
"That  on  June  12,  1911,  plaintiff  caused  due 
notice  of  the  time,  place,  manner,  and  cir- 
cumstances of  the  injury  to  said  Johu  W. 
Yills  to  be  given  to  the  council,  and  to 
the  clerk  and  mayor  of  said  dty,  pursuant 
to  the  provisions  of  law  In  such  case  made 
and  provided."  The  answer  "admits  that 
the  plaintiff  caused  a  purported  notice  of  in- 
Jury,  stating  the  time,  place,  manner,  and 
circumstances  of  said  Injury,  to  be  glvea  to 
the  dty  council  of  the  dty  of  Cloquet,  and 
to  the  clerk  and  mayor  of  said  dty." 

It  seems  to  us  that  this  admission  must  be 
construed  as  admitting  the  service  of  notice 
on  the  day  alleged  in  the  complaint  Per- 
haps it  put  In  Issue  the  sufficiency  of  the  no- 
tice as  to  its  contents,  but  it  surely  admit- 
ted Its  service  on  the  council,  clerk,  and 
mayor,  and.  In  the  absence  of  words  to  in- 
dicate that  the  time  of  tlie  service  was  called 
in  question,  we  must  hold  that  the  admis- 
sion dispensed  with  the  necessity  of  proof  of 
the  due  service  of  the  notice.  As  to  its  con- 
tents, it  was  offered  in  evidence,  recdved 
without  objection,  and  was  dearly  sufficient 
No  point  was  made  at  any  stage  ot  the  inro- 
ceedings  that  the  notice  was  not  served  as 
alleged  in  the  complaint  We  are  satisfied 
that  there  was  no  good  reason  for  granting 
a  new  trial  on  this  issue,  and  the  order 
granting  sndi  new  trial  must  be  reversed. 

The  order  denying  Judgment  notwith- 
standing the  verdict  and  denying  a  new  trial 
is  affirmed.  The  order  granting  a  new  trial 
on  the  issue  of  notice  to  the  dty  Is  reversed, 
with  directions  to  the  trial  court  to  enter 
Judgmoit  on  tlie  verdict 


McLOONB  et  aL  v.  BEUSCH. 
(Supreme  Court  of  Uinnesota.  Nov.  1,  1912.) 

(8yHabuB      th«  Court.} 

EVIDBNCS    (I    442*)— PABOL  EVIDENCB— AD- 

)a8siBii,rrr. 

The  written  executory  order  for  the  ship- 
ment of  goods  to  defendant,  set  out  in  the 
opinion,  Md  not  on  its  face  a  complete  ex- 
pression of  the  contract  between  the  parties, 
and  that  evidence  of  a  contemporaneoua  parol 
warranty  of  the  goods  was  admisBible.  Aolt- 
man  Muler  Co.  v.  Clifford,  56  Minn.  169.  56 
N.  W.  S93,  43  Am.  St  Rep.  478,  Phceoix  Pub. 
Co.  v.  Riverside  Clothing  Co.,  64  Minn.  206,  55 
N.  W.  912,  and  Boyntou  Furnace  Co.  v.  Clark. 
42  Minn.  335,  44  N.  W.  121,  foUowed  and 
applied. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1874-1807 ;  Dec  Dig.  8  442.*] 

Appeal  from  District  Court  Waseca  Coun- 
ty; Arthur  B.  Ohlldresa,  Judge. 
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Action  by  Jobn  McLoone  and  others 
against  Charles  J.  B.  Brusch.  From  an 
order  doying  a  new  trial,  plalntlffli  appeaL 

Afflrmed. 

Moonan  &  Moonan,  of  Waseca,  for  appel- 
lants. Fred  W.  Senn,  of  Waaeca,  for  respond- 
ent 

BROWN,  J.  Action  to  recover  the  pnr- 
chase  price  of  a  com  shredder,  In  whidi  de- 
fendant bad  a  verdict,  and  plaintiffs  api)eal- 
ed  from  an  order  denying  a  new  trial. 

The  action  was  founded  upon  an  Instm- 
meat  In  the  following  language,  namely: 
"Waseca,  Minn.  Oct  14tb,  1910.  The  under^ 
signed  orden  of  McLoone.  Prlebe  &  Oo.  one 
two-roll  Adams  com  shredder  complete,  with 
cutter  head,  for  the  sum  of  one  hundred 
sixty  doUars  (f 160.00),  terms  thirty  (90)  days, 
this  shredder  to  be  f.  o.  b.  factory.  [Signed] 
Obarles  J.  H.  Brascb."  Defendant  Interposed 
in  defense  an  oral  warranty  of  the  soundness 
of  the  Bihredd^,  made  at  the  time  the  ordw 
therefor  was  ^ven,  a  brudi  thereof  and 
resulting  damages.  When  the  cause  came  on 
for  trial  In  the  court  below,  the  parties  en- 
tered Into  a  stipulation  to  the  effect  that 
if  evidence  of  the  allied  parol  warranty 
was  admissible,  over  plain tUTs'  objection  that 
it  would  vary  and  add  to  the  written  contract, 
a  verdict  should  be  by  the  court  directed  to 
defendant's  favor  and  ttiat  If  sndi  evidence 
was  held  inadmlsrtble  a  verdict  should  be 
directed  for  ^intlfls  for  the  imrcfaase  price 
of  the  machine.  The  trial  court  held  the 
evidence  admissible*  and,  In  harmony  with 
the  stipulation,  directed  a  verdict  fOr  de- 
fendant Plaintiffs  ai^ealed  from  an  oiHer 
draiylng  a  new  trlaL 

The  only  question  presented  on  this  appeal 
Is  the  correctness  of  the  ruling  of  the  trial 
court  under  the  stipulation.  In  other  words, 
whether  the  order,  set  out  la  full  above.  Is 
a  complete  contract  betwe^  the  parties,  to 
which  the  rule  excluding  parol  evidence  mod- 
ifying or  adding  to  its  provisions  applies. 
The  question  Is  not,  from  the  standpoint  of 
previous  decisions  of  the  court,  entirely  free 
from  doubt  Within  the  mle  applied  in 
Wemple  v.  Knopf,  15  Minn.  440  (Gil.  355), 
2  Am.  Bep.  147,  Eessler  v.  Smith,  42  Minn. 
494.  44  N.  W.  794.  and  Am.  Mfg.  Co.  v.  Elar- 
qulst  47  Minn.  344,  60  N.  W.  243,  the  evi- 
dence would  be  Inadmissible.  In  each  of 
those  cases  the  court  had  before  it  a  writ- 
ten order  for  the  shipment  of  the  goods, 
which  was  either  formally  accepted  In  writ- 
ing or  by  the  shipment  of  the  property  order- 
ed, and  it  was  held  that  the  order  constituted 
a  complete  contract  which  could  not  be 
added  to  by  parol.  On  the  oth&r  hand,  in 
Boynton  Furnace  Co.  v.  Clark,  42  Minn.  385, 
44  N.  W.  121;  Phccnlx  Pub.  Co.  v.  Riverside 
Clothing  Co.,  64  Minn.  206,  55  N.  W.  912; 
Aultman  Miller  &  Co.  v.  CllCford,  55  Minn. 
159,  56  N.  W.  593,  43  Am.  St  Rep,  478;  Pot- 


ter V.  Easton,  82  Minn.  247.  84  N.  W.  1011, 
and  Hand  v.  Byan  Drug  Co.,  63  Minn.  539. 
66  N.  W.  1061,  a  parol  modification  was  per- 
mitted. 

The  first  three  of  the  cases  just  rtferred 
to  Involved  an  order  for  goods  for  all  practi- 
cal purposes  Identical  with  the  order  In  the 
case  at  bar,  and  It  was  held  that  the  orders 
were  not  complete  upon  their  face,  and  a 
parol  warranty  was  admitted.  The  other  two 
citations  involved  the  same  question,  and 
parol  evidence  in  modification  was  h^d  prop- 
erly admitted  by  the  trial  court  No  attempt 
has  been  made  to  distinguish  the  cases  re- 
ferred to,  and  we  make  no  effort  in  that  di- 
rection at  this  time.  We  follow  and  apply 
the  role  of  the  later  decisions,  and  hold,  in 
the  language  of  the  Chief  Justice  In  Potter 
V.  Ef^on.  supra,  that  It  Is  manifest  that  the 
parties  did  not  Intend  the  order  in  question 
as  a  complete  upresslon  of  their  contract 
and  evidence  of  the  parol  warranty  was  ad- 
missibly Of  course  the  n^otlationB,  facts, 
and  drcnmstances  surrounding  the  giving  of 
an  order  of  this  kind  migbt  lead  to  the  con- 
clusion that  the  whole  contract  was  Intended 
by  the  parties  to  be  expressed  in  tlie  order. 
But  tbe  negotlattons  leading  up  to  this  ordw 
are  not  disclosed  by  the  record.  Tbe  evi- 
dence, if  any  was  tak«i  on  the  tilal  below,  is 
not  returned. 

Order  afOrmed. 


MBIBK  T.  NORTHWEST  THRESHER 
CO. 

(Supreme  Court  of  Minnesota.  Nor.  1«  1012.) 

(BvUalHU  by  the  Oovrt.) 

1.  Chattel  Mobtgagbs  ({  129*)— Constbuc- 

TION— SUBJEOT-MATTBB. 

A  provision  of  a  mortgage,  executed  to 
secure  toe  purchase  price  of  threshing  machin- 
ery, that  the  gross  earnings  of  the  machinery 
should  be  paid  to  tbe  mortgagee,  free  from  op- 
eration liens,  but  that  40  per  cent  of  the  earn- 
ings 80  received  by  the  mortgagee  shoold  by 
it  be  paid  to  the  mortgagor  for  operation  ex- 
penses, construed,  and  held  to  give  the  mort- 
gagor an  immediate  and  absolute  right  to  40 

£er  cent  of  the  proceeds,  less  expense  of  col- 
KTtioa,  <^  certain  threshing  accounts  assigned 
by  him,  panuant  to  the  terms  of  the  Du»t- 
gage.  to  uie  mortgagee,  and  by  it  collected. 

[Bd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  216;   Dee.  Dig.  { 

129.*] 

2.  a-ssionioekts  (i  108*)— subjxot-matteb  — 

Tbansfeb. 

Transaction  In  which  tbe  said  claims  were 
assigned  to  the  mortgagee  considered,  and  held 
to  import  a  direction  from  the  mortgagor  to 
the  mortgagee  to  pay  certain  debts  due.  at  the 
time  of  such  assignment,  from  the  mortgagor 
to  the  plaintiff  and  his  assignors  for  labor 
performed  In  connection  with  the  operation  of 
the  said  machinery,  so  that  the  plaintiff  bad 
tbe  right  to  recover  from  tbe  mortgagee  that 
proportion  of  the  proceeds  of  the  assigned  ac- 
counts which,  by  tbe  terms  of  tbe  mortgage. 
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bdtmced  to  the  mortgagor  for  operating  ex- 
penses. 

[Ed.  Note. — ^For  otber  cases,  see  AssignmentB, 
Cent  Dig.  i  185;  Dec  Dig.  i  10S.*J 

Appeal  from  District  Court,  Waaeca  Conn- 
t7;  Arthur  B.  OliUdress,  Judge. 

Action  by  Fred  Meier  against  tbe  NortU- 
west  Xluresher  Comi>anf.  From  an  order 
during  a  motion  for  Jadgment  notwltlistand- 
Ing  tlie  TN^ct  or  for  a  new  trial,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Uoonan  &  Moonan,  of  Waseca,  for  appel- 
lant P.  McGovem,  of  Waseca,  and  8.  B. 
SfcBeatb,  of  StUlwator,  fbr  reH>ondeDt. 

PHILIP  BL  BROWN,  J.  Action  to  recover 
$113.50,  with  interest,  for  labor  performed  by 
the  plaintiff  and  others,  whose  claims  have 
been  assigned  to  falm,  in  the  operation  of 
threshing  machinery  owned  and  operated  by 
one  Lawrence  Walter.  On  the  trial  of  the 
eaose  to  a  Jnry,  both  parties  baring  moved 
for  a  verdict,  by  the  conrt^s  direction  the 
joiT  retamed  a  verdict  for  the  defendant 
This  la  an  appeal  by  the  plaintiff  from  an 
order  denying  his  alternative  motion  for 
Judgment  or  for  a  new  trial. 

It  a.Tppem  that  in  the  year  1906  the  said 
Walter,  In  order  to  secure  the  payment  of 
a  part  of  the  purchase  price,  namely,  $2,583.- 
75,  of  a  threshing  rig  bought  by  him  from 
the  defendant,  executed  to  the  latter  a  chat- 
tel mortgage  thereon,  and  for  further  securi- 
ty all  of  the  gross  earnings  of  the  machinery 
during  the  years  1906,  1907,  and  1908,  and 
until  the  purchase  price  was  paid,  were  by 
the  terms  of  the  said  mortgage  assigned  and 
mortgaged  to  the  defendant  and  It  was 
thereby  agreed  that  such  gross  earnings 
tboold  include  the  earnings,  and  proceeds 
of  the  earnings,  of  all  persons,  teams,  and 
rehicles  necessary  as  an  entire  complement 
of  labor  ^ployed  In  the  operation  of  thresh- 
ing done  by  the  mortgagor  during  the  said 
years,  in  the  township  wherein  he  then  re- 
sided or  elsewhere  in  this  state.  The  defend- 
ant agreed  therein  to  deliver  to  the  mortga- 
gor, or  to  his  order,  upon  request  40  per 
cent  of  the  said  gross  earnings  received  by 
it  for  the  use  of  the  mortgagor  In  defraying 
the  operating  expenses  of  the  machinery,  and 
it  was  further  stipulated  that  the  defendant 
at  Its  option,  should  "select,  in  whatever 
form  said  gross  earnings  may  be  received  or 
held  by  it  said  proportion  to  be  so  delivered" 
to  the  mortgagor.  Finally,  the  mortgagor 
covenanted  that  the  gross  earnings  so  mort- 
gaged to  the  defendant  should  be  exempt 
from  all  liens,  charges,  and  expenses  incident 
to  the  operations  of  threshing,  and  that  all 
such  Uens,  etc.,  should  be  paid  by  blm,  and, 
further,  that  he  would  keep  a  written  state- 
meait  containing  the  name  and  address  of 
mch  person  for  whom  threshing  was  done, 
the  date  thereof,  and  the  amount  earned,  and 
iDtdeet  to  the  defendant's  Inspection,  and 


also  that  aettiement  of  the  groaa  eamlniv 
mortgaged  should  be  made  by  him  for  each 
threshing  Job  done,  and  that  the  mortgagor 
would  proenre  si^ed  acceptances  thereof, 
and  would  turn  the  same  over  to  the  defend- 
ant or  Its  agoit  for  collection,  npon  the  con- 
dition that  all  moneys  so  collected  were  to 
be  allied  on  the  mortgage  indebtedness,  less 
the  coat  of  collection,  the  defendant  not  to 
be  liable  however,  for  any  accepted  settle- 
ments 80  long  as  Uie  some  remained  unpaid. 
The  mortgage  contained  other  stipulations 
not  here  material. 

Walter  operated  the  machinery  under  this 
agreonent  in  the  years  1906  and  1907, 
turning  over  tSie  threshing  accounts  to  the 
defendant  from  time  to  time  thereunder,  to 
be  applied  on  his  mortgage  indebtedness,  and 
continued  to  operate  the  rig  up  to  September 
14,  1906,  when  the  separator  of  the  machin- 
ery was  destroyed  by  fire.  He  was  then  In* 
debted  to  the  plaintiff  and  to  other  persons 
named  In  the  complaint,  fOr  labor  performed 
in  operating  the  rig,  in  the  sum  of  $113.50. 
Shortly  thereafter  Walter  assigned  to  the  de- 
fendant at  the  instance  of  one  Eustice,  the 
defendant's  collector,  without  any  considera- 
tion, further  than  those  specified  by  the 
mortgage,  threshing  accounts  earned  with 
the  machinery  In  1908,  to  the  amount  of 
$268.21,  of  which  the  defendant  collected  and 
retained  the  sum  of  $248.80.  Walter  did  not 
turn  over  to  the  defendant  all  the  accounts 
for  the  earnings  of  the  machinery  for  thresh- 
ing done  In  lOOS. 

The  plaintiff  claims  that  when  Walter  as- 
signed the  accounts  motioned  to  the  defend- 
ant in  1908,  as  a  consideration  therefor  it 
was  agreed  between  EusUce  and  Walter  that 
the  defendant  would  pay  all  the  claims  for 
operating  expenses  of  the  threshing  machin- 
ery, and  there  is  In  the  record  sufficient  evi- 
dence of  the  actual  making  of  the  agreement 
between  Eustlce  and  Walter  to  make  this 
question  one  of  fact  for  the  Jury.  It  Is 
further  claimed  by  the  plaintiff  that  under 
the  doctrine  of  Implied  or  apparent  authori- 
ty, and  also  of  ratification,  this  agreement 
was  binding  upon  the  defendant  It  Is  also 
claimed  by  the  plaintiff  that  the  chattel  mort- 
gage as  to  the  earnings  of  the  machinery 
was  void.  All  of  these  claims  are  contro- 
verted by  the  defendant 

1,  In  order  to  determine  the  questions  as 
to  the  authority  of  the  defendant's  collector, 
Eustice,  and  the  binding  effect  of  his  alleged 
agreement  upon  the  defendant  it  Is  neces- 
sary briefly  to  consider  the  relevant  relations 
between  Walter  and  the  defendant  under  and 
by  virtue  of  the  mortgage.  As  stated,  the 
plaintiff  claims,  or,  to  be  more  exact  sug- 
gests, the  Invalidity  of  the  mortgage  of  the 
earnings  as  to  the  plaintiff  and  his  assignors. 
The  defendant  on  the  other  hand,  insists 
upon  the  validity  of  thd  mortgage.  In  view, 
however,  of  the  f&ct  tiiat  this  question  has. 
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notwithstanding  Its  general' Importance,  been 
left  by  the  parOes  to  this  appeal  prftctically 
withoat  aignmoit,  and,  torttiermore,  because 
it  iB  by  no  means  dear  that  the  iqiholdlng 
of  this  plalntUTs  contention  could  affect  the 
conclusions  reached,  we  will,  for  the  purposes 
of  this  case,  both  now  and  hereafter,  sustain 
the  defendant's  ocortention  on  this  point;  and 
hold  that  the  mortgage  la  valid  as  between 
the  parties  thereto,  and  also  as  against  this 
plaintiff  and  his  assignors  described  in  the 
complaint 

[1, 2]  2.  This  firings  ns  to  ttie  consldera' 
tion  of  the  rights  of  the  parties  to  the  mort- 
gage. The  instroment  is  ambiguous  in  its 
terms,  and  of  such  a  nature  that,  so  far  as 
the  defendant  Is  concerned,  the  latter  Is  not 
entitled  to  any  other  than  a  strict  construc- 
tion thereof,  and  its  purpose  must  be  held 
to  be  primarily  to  secure  Walter's  obligations 
to  the  defendant,  but  with  such  stipulated  al- 
lowance of  the  earnings  of  tbe  macMnery  to 
Walter  as  would  enable  him  to  carry  on  the 
business  of  threshing.  Accordingly,  under 
the  familiar  rule  that  equity  regards  as  done 
what  ought  to  be  done,  as  soon  as  a  thresh- 
ing account  was  earned,  the  lien  of  tbe  mort- 
gage attached  thereto,  and  under  a  fair  con- 
struction of  the  Instrument  40  per  cent,  of  such 
account  when  collected,  less  tbe  expense,  per- 
haps, of  its  collection  incurred  by  the  defend- 
ant, became  the  absolute  property  of  Walter, 
and  this  amount  the  defendant  wae^  by  the 
terms  of  the  mortgage,  obligated  to  pay  to 
Walter  or  to  his  order.  And  from  this  it  fol- 
lows that  the  trial  court  erred  in  directing 
a  verdict  for  the  defendant;  for,  though  we 
cannot  sustain  the  plaintiff's  contratlon  that 
Eustlce  had  Implied  or  apparent  authority 
to  bind  the  defendant  by  the  agreement  al- 
leged to  have  been  made  at  the  time  of  the 
assignment  of  $268.21  in  accounts  to  the  de- 
fendant as  above  mentioned,  Walter  being 
charged  with  knowledge  of  tbe  terms  of  the 
mortgage,  and  there  being  nothing  In  the 
evidence  or  in  the  record  to  Indicate  that 
Eustlce  was  authorized  to  do  more  than  to 
proceed  to  take  assignments  of  the  accounts 
pursuant  to  the  provisions  of  the  mortgage, 
or  that  he  had  any  authority  other  than 
might  be  inferred  from  such  provisions  in 
the  instrument  under  which  the  parties  had 
been  acting  for  two  seasons,  and  though  it 
cannot  be  h^  that  the  defendant  ratified  the 
said  agreement  between  Eustlce  and  Walter 
1^  collecting  the  accounts  in  connection  with 
tlie  aaslgnmoit  of  which  such  agreemrat  is 
alleged  to  have  been  mad^  or  by  retoinii^ 
their  proceeds,  there  being  nothing  in  the 
record  to  show  that  the  defendant  had  any 
knowledge  of  the  alleged  agreement  prior  to 
the  brlngli^E  of  this  action,  yet,  in  view  of 
the  construction  which  we  have  abore  placed 
upon  the  mortgage,  the  tranaacUtm  between 
Bustice  and  Waiter,  in  which  the  said  ac- 
counts were  assigned  to  the  defendant,  most 


be  oonsldeted  to  Import  at  least  a  direction 
by  Walter  to  the  defmdant  to  pay  the  for- 
mer's 40  par  cent  of  the  aooonnto  collected 
the  latter  to  the  plaintiff  and  the  othor  la- 
borers motioned  In  the  complaint  TUs  dl- 
rectlfHi  was  binding  upon  the  di^iendant,  and 
for  Ito  failure  to  comply  therewith  the  de- 
fukdant  la  answerable  to  the  plaintiff  In  this 
action. 

If  this  case  be  tried  again,  It  should  be  re- 
membered that  this  is  not  an  action  between 
the  nmtpany  and  Walter,  and  that  no  con- 
stdsratlim  of  any  general  Indebtedness  ftom 
the  latter  to  the  former  Is  material,  and,  fur- 
thermore, that  the  plaintiff  can  recover  in 
this  action  only  the  amount  of  the  labor 
claims  set  out  in  the  complaint,  less  any 
sums  which  may  have  been  paid  upon  any  of 
such  claims,  and  that  in  no  ev^t  can  he.  In 
this  action,  recover  more  than  40  per  cent 
of  the  assigned  accounts,  unless  he  should 
estebUsh  a  valid  agreement  by  the  defendant 
to  pay  more. 

Order  reversed,  and  a  new  trial  granted. 


PBATT  V.  QUIBB:  et  aL 
(Sopreme 'Court  of  Minnesota.   Nor.  9, 1012.) 

fSyUaUu  by  the  OovriJ 

1.  EjKCTHKnr  (S  95*)— BviDBNCB  ii  «0*)— 
SnmoxBKcr  ov  btidknce  —  Pabol  Bvx- 
oiircB  AmoTiNa  Wamiros. 

Action  to  recover  possessloa  of  a  strip 
of  land  over  which  a  pabllc  highway  originally 
ran.  The  plaintiff,  or  those  through  whom  she 
claims,  conveyed,  several  deeds,  all  of  tiie 
land  abutting  on  the  highway  before  it  was  va- 
cated, and  after  It  waa  vacated  this  action  was 
brought.  The  trial  court  found  that  the  plain- 
tiff had  not  proven  the  allegations  of  her  com- 
plaint as  to  her  ownership  of  the  land.  Bvi- 
dence,  indadlng  the  deeds,  construed,  and  AeU, 
that  It  sustains  the  finding.  Tbe  trial  court 
did  not  err  in  excluding  evidence  as  to  the 
subsequent  acts  of  the  parties  to  the  deeds. 

[Bd.  Note. — For  other  cases,  see  BJectment, 
Cent  Dig.  H  2S0-29S:  Dec  Dig.  1  90;«  Bvi- 
dence.  Cent  Dig.  |S  2116-^128;  Dee.  Dls.  S 
460.*] 

(Addiiional  BpUabu*  &y  BdiiorM  BtatJ 

2.  BotmOABIBS  (I  20*)— DBSCEIFTIOn— HlOH- 
WATS. 

If  a  deed  bounds  land  upon  a  street  or 
highway,  title  passes  to  the  center  tiiereof, 
subject  to  the  public  easement,  if  there  be 
nothing  in  the  deed,  or  the  location  of  the  ^nd. 
or  the  relation  of  the  parties,  showing  a  differ- 
ent intenUoo;  but  where  a  deed  expressly 
makes  tlie  nearer  external  line  of  tiie  high- 
way the  boundary  line,  and  no  other  language 
is  used  indicating  a  contrary  Intention,  no  titie 
to  tiie  highway  passes. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Gent  Dig.  |S  123-180.  182;  Dee.  I^g.  (  20.*] 

Appeal  from  District  Court,  Hennepin 
Oonnly;  John  H.  Steele  and  Andrew  Holt, 
Judges. 

Action  by  I^dla  A.  Pratt  against  Minnie 
Quirk  and  others.  From  an  order  doiying 
plaintiff's  motion  for  a  new  trial,  plaintiff 
appeals.  Affirmed. 
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Lane  ft  Malmbers,  of  MinneapoUs,  for  ap- 
pellant Charles  J.  Williams,  of  MlDDeapo- 
lis,  for  respondents  Quirk.  J.  H.  Green,  of 
Minneapolis,  for  respondents  Engdahl. 

START,  G.  J.  Appeal  from  an  order  of 
the  district  court  of  the  county  of  Henne- 
pin denying  the  plaintiflTs  motion  for  a  new 
trial  In  an  action  of  ejectment  for  the  re- 
coYcry  of  land  originally  embraced  within 
the  bonndarlea  of  a  public  highway,  66  feet 
vid^  and  known  as  the  Wayzata  couifty 
road.  The  cause  was  tried  by  the  court  with- 
out a  Jury.  TbeeTidence  was  suffidoit  to 
establish  the  evidentiary  facts  following: 

Tjot  1  In  Auditor's  snbdlvlslon  No.  46,  of 
the  county  of  Hennepin,  was,  on  and  pre- 
Tlons  to  1002,  owned  by  plalntlfTs  husband, 
since  deceased.  Rufos  U  Pratt  The  high- 
way ran  from  a  point  100  feet  westerly 
from  the  southeast  corner  northwesterly 
acTDes  the  lot  On  April  21,  1902,  Bufus  L. 
Pratt»  b7  warranty  deed,  his  wife,  the  plain- 
tltf,  joining  therein,  conveyed  a  part  of  lot 
1  to  the  d^endant  John  F.  Qnlrk,  which 
was  described  as  follows:  "That  part  ly- 
ing south  of  county  road  of  lot  one  (1)  In 
Auditor's  subdivision  No.  46,  Hennepin  coun- 
ty, Minn.,  according  to  the  record  plat  there- 
of on  file  and  of  record  In  the  office  of  the 
register  of  deeds  in  the  county  of  Hennepin 
aud  state  of  Minnesota."  The  tract  of  land 
BO  conveyed  to  John  F.  Quirk  was,  on  July 
iS,  1804,  duly  conveyed  to  his  wife,  the  de- 
fendant Minnie  Quirk. 

On  June  13, 1908,  Rufus  Jj.  Pratt,  by  war- 
ranty deed,  Ida  wife;  the  plaintiff,  joining 
tiwretn,  oonTe^flil  a  port  of  lot  1  to  John  S. 
GUder.  The  put  or  tract  so  conveyed  was 
desetibed  in  metes  and  bounds,  and  the  call 
in  the  description  rating  to  the  southerly 
bomi^z7  of  the  tract  cooTeyed  was,  so  far 
as  here  material,  in  these  words:  "Thence 
snrtb  at  rt^t  angleB  to  the  northwly  line 
of  the  Wayaata  county  road;  thence  south- 
easterly  along  said  county  road."  The  tract 
of  land  ao  coDnyed  to  John  S.  Galder  was, 
on  Hay  20,  190T,  omveyed  by  Iilm  to  the 
defeodant  berain,  John  ntngfl^iji- 

On  FAmaiy  8,  1906,  Rufos  L.  Pratt  died 
tetestatb  His  estate  was  daly  probated, 
and  a  decree  of  dlstrUnitlni  made,  assign- 
ing to  his  baSxa,  vitti  oilier  land  not  here 
In  questifHi,  a  tract  of  land  described  as  fol- 
lon :  "Conuuendng  at  a  point  on  the  west 
boondazy  line  ot  lot  one  (1),  Auditor's  sob* 
division  Na  48,  three  hundred  thirty-four 
ud  •■/leo  feet  south  ot  the  northwest  cor^ 
ner  of  said  lot  one  (1) ;  tboice  east  at  right 
aaglea  to  a  point  one  hundred  and  thirty* 
fire  feet  west  of  the  east  Une  of  said  lot 
one  a);  thence  south  at  ri^t  angles  to 
comity*  road;  thence  UOTthwestwly  along 
WTth  Une  of  county  road  to  west  boundary 
hne  of  said  lot  one  (1);  thence  north  to 
pohit  of  beginning." 

0a  December  20,  1906,  the  heirs,  other 


than  the  plaintiff,  I^dla  A.  Pratt,  conveyed 
to  her  this  last  described  tract,  by  the  iden- 
tical description  and  boundaries  contained 
In  the  decree  of  distribution;  then  followed 
these  words:  "Meaning  to  convey  the  resi- 
due of  lot  one  (1)  not  conveyed  by  Rufus  L. 
Pratt  during  his  Ufettme."  The  plaintltl, 
on  March  14,  1007,  conveyed  this  tract  to 
William  E.  Stevens  by  deed  containing  the 
same  description  and  boundaries  as  those  in 
the  deed  from  the  heirs  to  her.  Thereafter 
William  B.  Stevens  conveyed  the  same  tract 
to  Minnie  Quirk,  one  of  the  defendants  here- 
in. Tlie  highway  In  question  was  duly  va- 
cated In  November,  1908. 

The  trial  court,  upon  a  consideration  of 
the  evidence,  found  as  a  fact  that  the  alle- 
gations of  the  complaint  as  to  the  land 
therein  described  by  the  plaintiff  had  not 
been  proven,  and  as  a  conclusion  of  law 
therefrom  ttuit  pUilntiff  take  nothing  by  her 
action.  ^ 

[11  It  Is  the  contention  of  the  appellant 
that  the  finding  and  decision  of  the  trial 
court  are  not  sustained  by  the  .evidence  and 
are  contrary  to  law.  This  involves  the 
question  of  the  oonstmctton  of  the  several 
deeds  herein  referred  to,  and  whether  the 
court  erred  in  excluding  oral  evidence  of 
the  alleged  intentloa  of  the  parties  to  the 
deeds. 

[2]  The  general  rule  applicable  to  the 
question  is  this :  If  a  deed  bounds  the  land 
upon  a  street  or  highway,  title  passes  to 
the  center  thereof,  subject  to  the  public 
easement,  if  there  be  nothing  in  the  deed, 
or  the  location  of  the  land,  or  the  relation 
of  the  parties  showing  a  different  intention ; 
but  where  a  deed  expressly  makes  the  near* 
er  external  line  of  the  highway  or  street 
tike  boundary  line  of  the  tract  conv^ed,  and 
no  other  langoage  Is  used  indlcaUng  a  con- 
trary intention,  no.  title  to  ttie  street  passes 
to  the  grantee.  So  construing  the  descrip- 
tion In  the  d^  from  Pratt  ai^  wife  to 
Quirk,  It  is  dear  that  the  deed  conveyed 
the  fee  to  the  southerly  half  of  the  highway 
subject  to  Qie  public  easement,  for  the  tract 
conveyed  was  the  part  of  the  lot  lying  south 
of  the  highway.  The  part  so  conveyed  abut- 
ted on  Uie  highway,  which  wag  necessarily 
the  nortlierly  boundary  thereof.  In  like 
manner  the  deed  from  Pratt  and  wife  to 
Calder,  through  which  the  defmdant  Bng- 
dahl  dalms,  bounds  the  tract  conveyed  by 
the  hl^way,  and  the  deed  conv^ed .  the 
fee  to  the  cesiter  of  the  hl^way  upon  whtdi 
Oie  tracb  conv^ed  abutted.  It  Is  true  that 
the  line  runs  to  the  northerly  line  of  the 
highway;  but  the  highway,  and  not  Its 
northerly  line,  is  expressly  made  the  boun- 
dary of  the  land  conveyed.  See  Kneeland 
V.  Van  Valkenburgh,  46|  Wis.  484,  1  N.  W. 
63,  82  Am.  R^.  719. 

This  leaves  for  consideration  only  the 
northerly  half  of  so  much  of  the  highway, 
upon  which  the  tract,  conveyed  by  the  i^alnr 
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tlff  to  Sterens  and  1^  Um  to  defendant 
Minnie  Quirk,  abntCed.  Tbe  record  ahowa 
that  the  plaintiff  on  the  trial  attempted  to 
Bhov  her  title  thereto  by  Introdndng  In  erl- 
dence  the  decree  of  distribution,  the  deed 
of  the  helia  to  her,  and  the  deed  to  Steraia. 
It  may  be  conceded,  for  the  purposes  of 
this  appeal,  that  none  of  ttw  deeds  con-r^ed 
the  tee  of  the  land  to  the  eeaater  of  the 
highway  upon  which  the  tract  abutted;  1>ut 
if  the  fee  to  the  center  of  the  highway  was 
excluded  from  the  boundaries  described  in 
the  deeds,  so  also  was  it  from  the  decree  of 
distribution,  for  the  boundaries  were  identi- 
cal In  all  of  the  instruments. 

The  plalntUt  to  avoid  this  conduslon,  re- 
lies upon  the  words  In  the  deed  from  the 
heirs  to  her,  *ineaning  to  convey  Uie  residue 
of  lot  one  (1)  not  conveyed  by  Rufos  L. 
Pratt  daring  his  lUdtlmfc"  These  words 
cannot  be  fairly  construed  as  convctylng  any 
land  In  addition  to  that  described  in  tbe 
deed,  which  do68  not  purport  by  Its  terms  to 
convey  any  other  land  exc^  that  therein 
described.  The  added  words  were  evidently 
Inserted  for  the  purpose  only  of  Identifying 
the  premises  conveyed,  if  perchance  there 
was  any  uncertainty  In  any  of  the  calls  in 
Qie  description  of  the  land. 

Tbe  case  of  Sanders  v.  Townshend,  89  N. 
T.  623,  cited  by  plaintiff  is  not  here  in 
point,  for  the  reason  that  the  deed  in  that 
case  conveyed  by  number  a  large  number  of 
lots  in  Harlem  Commons,  "and  also  all  oth- 
er lands  contained  within  the  limits  of  said 
commons  '*  *  •  not  heretofore  conveyed 
by  tiie  parties  of  the  first  part"  It  was  cor- 
rectly held  that  two  such  lots  not  designat- 
ed by  numbers  were  conveyed  by  the  deed. 

We  bold  that  tbe  findings  and  decision  of 
the  trial  court  are  sustained  by  the  evidence^ 
and  are  not  contrary  to  law. 

The  plaintiff  further  urges  that  the  trial 
court  erred  In  excluding  evidence  of  tbe  sub- 
sequent acts  and  conduct  of  the  parties  to 
the  deed,  for  tbe  reason  that  tbe  deeds  were 
ambiguous.  An  examination  of  tbe  record 
satisfies  us  tliat  the  trial  court  did  not  err 
In  excluding  tbe  evidence^ 

Order  affirmed. 

HOLT,  J.,  took  no  part 


COVBLLI  v.  COOPER  UNDERWEAR  CO. 
(Supreme  Court  of  Wisconsin.  Oct.  2&,  1912.) 

1.  Mabteb  and  Sebvant  (|166*)— Iubzutt 
fob  ikjtjbiks— dutt  to  wabn. 

A  master  is  not  required  to  give  warniag 
of  visible  and  obvious  dangers  to  a  servaat  who 
possesses  the  intelligence,  uaderstanding,  and 
experience  to  comprehend  and  appreciate  them. 

(Bid.  Note^For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  |  810;  Dec.  Dig.  {  155.*] 

2.  Hastbb  ard  Servant  <S  286*)— Actions 
rob  injubies— qnestions  fob  jubt. 

Id  an  employe's  action  for  iajuries,  evi- 
dence held  to  present  a  guestioD  for  the  jury 


whether  the  danger  in  tbe  performance  of  the 
employe's  dutr  was  obvious,  and  whether  his 
knowledge,  information,  and  experience  in  re- 
spect thereto  were  so  United  as  to  render  it 
necessary  that  the  foreman  directing  him  to 
perform  snch  duty  should  have  instructed  him 
before  setting  him  at  work. 
_  [Ed.  Note.— For  other  case%^  see  Master  and 
Serrant,  Gent  Dig.  ||  100i7l006k  1010-lOSO; 
Dea  Dig.  |  286.*] 

8.  BtUTKB  AND  SSBTAin  (U  100,  297*)— AC- 
TIONS FOB  iNJusm— Questions  fob  Jubt. 

A  master  is  not  negligent  in  failing  to 
warn  a  serrant  of  the  dangers  connected  with 
the  performance  of  his  duties,  unless  he  knows 
of  such  danger  and  koowa  or  shoidd  know  that 
tbe  servant  Is  excusably  Ignorant  of  the  danger, 
and  by  reason  of  such  ignorance  is  exposed  to 
an  abnormal  hazard,  and  hence  where  a  spe- 
cial verdict  found  that  a  servant  did  not  under- 
stand a  danger,  was  not  warned  thereof,  and 
that  failure  to  warn  was  the  proximate  cause 
of  the  Injury,  but  did  not  find  that  tbe  master 
knew  or  should  have  known  that  the  servant 
was  ignorant  of  the  danger,  it  was  insufficient 
to  sustain  a  Judgment  for  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Uaster  and 
Servant,  Cent  Dig.  H  297.  299-301,  805-307, 
1195-119b;  Dec.  DigT  ||  iso,  297.^ 

Appeal  from  Glrcutt  Court,  Kflnodia  Coun- 
ty; E.  B.  Belden,  Judge. 

Action  by  Charles  Oovelli  against  the 
Cooper  Underwear  Company.  Judgment  for 
plaintiff,  and  defoidant  appealSL  Reversed 
and  remanded. 

This  la  an  action  to  recover  damages  for 
personal  injuries  received  by  the  plBinttfT 
while  employed  by  the  defendant  In  operat- 
ing a  "mixing  pl<^er."  Cotton  or  wool,  or 
t>oth,  are  fed  into  the  mixing  plck^,  and, 
after  being  worked  upon  In  the  ma<Aine,  the 
product  is  blown  by  air  throuf^  a  spout  into 
a  lint  room.  The  cotton  or  wool,  or  the  two 
mixed,  are  thus  prepared  tor  carding  and 
spinning.  For  Uie  purposes  of  this  case  the 
essential  parts  of  the  machine  ate  tiie  spout 
referred  to  and  the  "doflfer  fan."  The  doffer 
fan  is  a  f^llndo-  about  18  inches  In  diameter, 
studded  with  straight  steel  teeth  or  pins 
about  an  Indi  in  loigtb,  set  2  Inches  apart, 
and  having  attached  strips  of  leattier  Qiat 
operate  as  fans.  When  in  operation,  the 
doffer  fan  revolves  very  rapidly ;  the  Erec- 
tion of  the  revolntton  b^ng  upward  where 
the  fan  crosses  the  spout  through  which  the 
lint  is  carried  from  the  machine.  The  near- 
est part  of  the  revolving  teeth  on  flie  dof- 
fer fan  is  2Si/s  indies  from  On  opening  of 
the  spout.  The  doffer  fan  and  the  other  opt- 
ative parte  of  the  machine  are  incased  and 
hidden  from  the  view  of  the  operator. 

The  plaintiff  is  a  laborer.  He  la  a  foreign- 
er, and  could  speak  hot  little  English. 
When  injured,  he  was  between  23  and  24 
years  of  age.  Previous  to  the  time  when  he 
came  to  wwk  for  the  dettadant,  October  16, 
1909,  he  had  worked  as  a  ditch  digger  and 
upon  railroad  work  while  in  this  country. 
Before  immigrating  to  ttds  country  lie  resid- 
ed and  worked  on  a  team  in  Italy.  For  five 
weeks  he  worked  for  tbe  defendant  on  a 
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cotton  carding  machine,  feeding  rongb  cotton 
Into  one  side  and  palling  carded  cotton  from 
the  other  side.  Daring  tbls  time  he  worked 
off  and  on  for  16  or  20  mlnntes  at  a  time,  for 
a  total  time  of  an  hour  or  two,  at  a  rag  pick- 
er machine,  which  stood  in  the  same  room 
u  the  mlxlvg  picker.  On  November  22, 1909, 
the  plalntlfl  was  pat  at  work  on  the  mixing 
picker,  feeding  the  material  Into  the  machine 
and  keying  the  apoat  clear.  He  was  shown 
how  to  feed,  and  was  directed  to  keep  the 
spoat  dear,  withoat,  however,  being  shown, 
and  withoat  Inqoiring  how  to  stop  the  ma- 
chine. The  cleaning  of  the  spout  was  to  be 
performed  while  the  machine  was  In  motion. 
Abont  fire  minutes  after  he  bad  been  left  to 
operate  the  machine,  he  w^t  into  the  lint 
room,  and,  finding  the  spout  digged,  he 
reached  Into  the  spout  to  clear  It  His  fin- 
gers WW  caught  by  the  teeth  of  the  dofTer 
fan,  the  ends  of  two  of  the  fingers  were 
diawed  off,  and  a  third  finger  was  broken, 
end  as  a  consequ^ce  of  the  injury  the  plain- 
tiff niflered  from  tetanus. 

Tbe  defendant  requested  tbat  the  special 
TCTdlct  eontftin  the  following  question:  "Was 
def^dant  gnUty  of  any  want  of  ordinary 
care  In  fkllliv  to  Inform  plalntiCT  of  the 
danger  of  reaching  in  too  far  into  the  spout, 
in  order  to  dean  out  the  spout,  which  want 
of  ordlnftiy  care  was  the  proximate  cause  of 
the  Injury?'  Ittls  request  was  refused. 
Among  others  the  following  Instruction  was 
asked  by  the  defendant  and  refused  by  the 
court:  "Ton  are  Instructed  that  defendant 
wu  not  goDty  of  any  want  of  ordinary  care 
la  fiaiUiv  to  Inform  jdabitiff  that  It  was  dan- 
geroos  to  readi  In  too  far  Into  the  qwut  In 
order  to  naaaan  dogged  matolal,  unless  de- 
f aidant  knew  or  ought  to  hare  known  that 
sndi  warning  and  instmctlon  was  necessary." 
Tlie  Jary  returned  a  verdict  finding  tliat  the 
deffenduit  had  not  warned  the  plaintiff  of  the 
dangw;  ttiat  the  fiUlnre  to  warn  waa  the 
proximate  cause  of  the  Injury;  tliat  the 
plaintiff,  before  the  Injnry,  did  not  under- 
stand the  danger  of  reaching  bis  arm  and 
hand  Into  the  spout  to  remove  the  dogging 
material;  that,  considering  the  age,  intelli- 
gence and  eiperlence  of  the  plaintiff,  he 
ought  not  to  have  understood  and  appreciat- 
ed the  danger:  and  that  there  waa  no  con- 
trlbntory  negligence  on  Us  part 

This  Is  an  appeal  firom  the  Judgment  In 
plaintiff's  favor  in  accordance  with  the  ver- 
dict 

Harper  ft  McMynn,  of  Milwaukee,  for  ap- 
pdlsnt  Robert  Vwne  Baker,  of  Kmosha, 
for  respondent 

SIEBBKJKER,  J.  (after  stating  the  facts 
as  above).  The  Jury  found  that  the  defend- 
ant's foreman  who  set  plaintiff  at  work  at 
the  mixing  picker  did  not  warn  the  plain- 
tiff of  the  dangers  Inddent  to  hla  duty  of 
removing  the  digging  material  from  the 
ipont  while  the  machine  was  in  motion,  and 


that  such  failure  to  warn  plaintiff  was  the 
proximate  cause  of  plaintiff's  injury.  The 
Inquiry,  "Ought  the  plaintiff,  considering  Us 
age,  intelligence  and  experience,  in  the  ex- 
ercise of  ordinary  care,  to  have  understood 
and  appreciated,  •  •  *  dangers  attend- 
ing placing  his  hand  and  arm  too  far  In  the 
spout  in  order  to  remove  clogging  material 
while  the  machine  was  running,"  the  jury 
answered  In  the  negative. 

[1]  It  Is  well  known  that  a  master  Is  not 
required  to  give  warning  of  visible  and  ob- 
vious dangers  to  a  servant  who  possesses  the 
intelligence,  underBtandlng,  and  experience 
to  comprehend  and  appreciate  them.  The 
rule  of  liability  was  aptly  stated  in  Jones  v. 
Florence  Mining  Co.,  66  Wis.  268.  28  N.  W. 
207,  S7  Am.  Rep.  269:  "We  think  It  is  now 
dearly  settled  that  If  a  master  employs  a 
servant  to  do  work  in  a  dangerous  place,  or 
where  the  mode  of  doing  the  work  la  danger- 
ous and  apparent  to  a  person  of  capadty  and 
knowledge  of  the  subject,  yet  if  the  servant 
employed  to  do  the  work  of  sudi  a  danger- 
ous character  or  In  a  dangerous  pi&CB,  from 
youth,  Inexp^ience,  Ignorance,  or  want  of- 
general  capadty,  may  fall  to  appreciate  the 
dangers,  It  Is  a  breach  of  duty  on  the  part 
of  the  master  to  expose  a  servant  .of  audi 
character,  even  witii  his  own  consent,  to 
such  dangers,  unless  he  first  give  him  such 
instructions  or  cantiona  as  will  enable  him 
to  comprehend  tb&n,  and  do  his  work  safely, 
with  proper  care  on  hla  iwrt" 

[t]  The  evidence  tenda  to  show  that  the 
plaintiff  waa  ignorant  of  the  oonstmctlon  of 
the  mixing  picker,  tbat  he  had  very  little 
if  any,  knowledge  of  machinery,  and  had 
had  practically  no  experience  In  operating  it 
and  that  his  experience  In  a  factory  was  lim- 
ited to  the  five  weeks  he  had  worked  for 
the  defendant  before  the  accident  He  tes- 
tified that  the  defendant's  fbreman  set  him 
to  operate  this  mixing  picker  without  show- 
ing or  explaining  to  him  the  parts,  how  the 
nuichine  operated  on  the  material,  or  the  re- 
lation of  the  doffer  fan  to  the  op^ng  in  the 
spout  from  wliich  he  was  directed  to  dear 
the  dogging  material  while  the  machine  was 
In  operation.  A  study  of  the  facts  In  evl- 
doice  has  convinced  us  that  it  waa  a  ques- 
tion for  the  Jury  as  to  wliether  or  not  the 
danger  to  the  plaintiff  In  the  performance  of 
this  duty  was  so  obvious  and  bis  knowledge, 
Information,  and  experience  In  respect  there- 
to so  limited  as  to  render  it  necessary  tbat 
the  foreman  who  directed  him  to  perform 
this  service  should  have  Instructed  him  of 
such  dangers  before  setting  him  at  this  work, 
and  that  the  court  properly  submitted  this 
question  to  the  jury. 

[3]  The  contention  la  also  made  that  the 
special  verdict  is  Insufficient  to  sustain  the 
Judgment  in  favor  of  the  plaintiff,  in  that 
there  is  no  finding  that  the  defendant  was 
negligent  in  not  warning  the  plaintiff  of  the 
dangers  complained  of  and  which -caused  the 
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Injury.  The  masta^i  UaliUlty  to  bis  Berr- 
ant  for  follnre  to  warn  as  alleged  In  tbls 
caae  rests  upon  the  fticts:  *'(1)  Tbat  the  mas- 
tor  was  chargeable  with  knowledge,  actual  or 
constmotiTe,  of  the  existence  of  the  risk; 
(2)  tbat  the  servant  blms^  did  not  appre- 
ciate the  risk,  and  that  bis  nonappreclatlon 
tha«of  was  excusable;  (?)  tbat  the  master 
knew,  or  ought  to  hare  known;  tbat  the  plain- 
tiff was  thus  excusably  ignorant  of  the  risk, 
and  was  by  reason  of  such  Ignorance,  exposed 
to  an  abnormal  hazard,  over  and  above  those 
which  he  was  presumed  to  contemplate  as  In- 
cidents of  the  employment"  I^batt,  Master 
and  Servant,  S  23Cf.  The  last  proposition  In- 
cludes the  prlncUtle  that  a  master  cannot  be 
hdd  liable  in  Boch  a  case,  unleas  he  Is  charged 
with  actual  or  ctmstructtTe  knoirtedge  that 
the  servant  was  excusably  Ignorant  of  the 
risk.  "Before  an  employer  can  be  held  lia- 
ble for  a  failure  to  warn,  there  must  be 
BomeQiing  to  snnest  to  him  tb&t  a  warning 
is  necessary.  Unless  this  necessity  was  or 
ought  to  have  been  known  to  him,  he  is  con- 
sidered to  be  jnstlfled  In  acting  upon  the  as- 
sumption that  the  servant  understood  the 
dangers  to  wfaleb  he  was  exposed,  and  would 
take  approiniate  precantions  to  saf^uard 
hlmstff."  Labatt,  Master  and  Servant,  | 
241.  "Failure  to  Instmct  or  warn  an  em- 
ploy6  as  to  risks  and  hazards  attending  the 
nnployment  Is  not  net^lgeice^  unless  the  em- 
ployer knew,  or  ought  to  have  known,  tbat 
such  warning  and  instruction  was  neces- 
sary." Sladky  T.  Marinette  L.  Go.,  107  Wis. 
200,  83  N.  W.  514;  ai^roved  in  Rahles  r.  J. 
Thompson  ft  Sons  Mfg.  Co.,  187  Wis.  006, 118 
M.  W.  300^  119  N.  W.  289^  28  L.  B.  A.  (N.  8.) 
296. 

The  aK>ollant  brought  this  question  to  the 
attention  of  the  court  by  a  request  tbat  the 
question  be  Incorporated  In  the  qpedal  ver- 
dict, and  by  the  following  requested  instruc- 
tion: "You  are  Instructed  tbat  the  def^id- 
ant  was  not  guilty  of  any  want  of  ordinary 
care  In  failing  to  inform  the  plaintiff  that 
it  was  dangerous  to  reach  In  too  far  Into 
the  spout  in  order  to  remove  clogged  materi- 
al, unless  defendant  knew  or  ought  to  have 
known  that  such  warning  and  instruction 
was  neceaaary."  We  are  not  clear  from  the 
state  of  the  record  whether  or  not  the  court, 
upon  rejection  of  these  requests,  held  that 
the  evidence  as  matter  of  law  ^owed  that 
the  defendant's  foreman  bad  actual  or  con- 
structive knowledge  that  the  plaintiff  was  ex- 
cusably Ignorant  of  the  dangers  complained 
of  and  Incident  to  his  employment  The 
state  of  the  evidence  is  not  suffldently  clear 
to  show  as  matter  of  law  that  the  defendant 
was  negligent  In  this  respect.  The  evidence 
la  meager  on  the  subject  We  find  no  direct 
evidence  showing  that  anything  was  said  on 
the  subject  by  the  parties  at  the  time  plain- 
tiff was  employed  or  afterwards.  Whether 
or  not  the  defoidant  failed  to  exercise  or^ 


dlnary  care  at  the  time  of  ragas^g  plain- 
tiff, or  before  setting  him  to  operate  the 
mixing  picker,  to  ascertain  plalntUTs  expw- 
ience  and  knowledge,  or  whether  or  not  un- 
der the  facts  and  circumstances  defendant 
ought  to  liave  known  that  he  was  excusably 
Ignorant  of  the  risk,  were  questions  under 
the  evidence  in  the  case  wfaldi  should  have 
been  submitted  for  determlnatiiHi  to  the  Jury. 
We  are  of  opinion  that  the  court  erred  in 
not  submitting  this  Issue  to  the  Jury  for 
their  decision,  and  that  the  verdict  rendered 
is  not  sufficient  In  law  to  sustain  a  Judgment 
against  the  defoidant  This  omdltion  of  the 
record,  and  the  ri^ts  of  the  partlee,  call 
for  a  reversal  of  the  Judgment  and  a  retrial 
of  the  case. 

The  Judgment  appealed  from  la  reversed, 
and  the  cause  remanded  to  the  elrcuitconrt 
for  Kenosha  county  fbr  a  new  tzlaL 


DBPOW  V.  GHICAQO  &  N.  W.  ET.  CO. 
(Supreme  Oourt  of  Wisconsin.  Oct  29,  1912.) 

1.  Dahaoks  ({  180*)— BxcxssivKirase— Pkb- 

SONAI.  ImVBJXB. 

A  person  suing  for  personal  injuries  suf- 
fered from  nervoQsness,  shortness  of  breath, 
excessive  and  irregular  heart  action,  and  a 
tendency  to  perspiration.  It  was  also  as- 
serted that  he  had  enlargement  of  the  heart 
Aside  from  this  he  possessed  a  very  excellent 

Ebyaique  and  fine  muscnlar  development  and 
ad  no  visible  wounds,  bruises,  or  injuries. 
Held,  that  a  recoven  of  |9,600  was  at  least 
double  what  it  should  be. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Gent  Dig.  H  m-8ffl,  870^  8T1;  Dee.  Di«.  | 
18a*] 

2.  BvmiTOB    (S  671*)— IHFBOPBB  DVIDBNOB 

—Weight  aitd  Conolusivkitbss. 

Expert  testimony  as  to  the  cause  and  ex- 
tent of  personal  injuries  Is  not  absolntsly  bind- 
ing on  the  court 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2885-2898;  Dee.  Dig;  S  671.*j 

3.  Apfial  aud  Bbbob  ({  1178*)— Disposi- 
tion on  Apbbai<— Bavxisair-AicoiniT  or 

RXOOVXBT. 

Ordinarily,  the  holding  on  appeal  that  a 
verdict  for  personal  injaries  is  exceulve  would 
result  in  reversing  the  judgment  and  wuning 
a  sum  which  plaintiff  might  accept  and  termi- 
nate the  litigation;  but  where  the  evidence  to 
establish  defendant's  claim  is  unsatisfactory, 
the  cause  wiU  be  remanded  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  jiApeal  and 
^or.^  Cent  Dig.  H  4604-4^;  De&  Dls.  | 

4.  RaiiAOAnB  (I  804*)- TISB  or  Hxohwats— 

Natubb  and  Extent  op  Riqht. 

A  railway  company  has  a  right  to  use  the 
street  on  ^ch  its  tracks  are  lawfully '  laid 
for  legitimate  purposes,  but  has  no  right  to 
leave  its  ears  standing  on  the  street  Tor  an 
unnecessary  and  unreasonable  length  of  time. 

[Ed.  Note.— For  other  cases,  see  Ballroads. 
Cent  Dig.  f  994;  Dee.  Dig.  S  304.*] 

5.  Railroads  (|  246*)- Use  op  Hiqewatb- 
Natuee  and  Extent  of  Riqht. 

A  ci^  ordinance  prohibiting  railroads  from 
obstructinc  the  streets  with  their  en^es  or 
cars  should  not  be  construed  as  prohibiting 
freight  trsins  from  stopping  at  alt  on  a  croas- 
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iog  within  the  nrltchlng  prednet,  hut  should 
be  conBtraed  to  <mlr  prohibit  mmetxanxy  stope 
or  Btopa  for  an  nnreaBonable  or  nnneoetMzy 
length  of  time. 

[Ed.  Note.— For  other  cues,  see  BaHroads, 
Oent  Dlf.  n  768-760;  De&  1%  |  246.*] 

4.  Apfkax  and  Ebbob  (|  1178*)— Dikpobi- 

nON  ON  AfFBAIr-BBVCBUI^AlCOUHt  OT 
RSCOTKBT. 

Where  the  only  negligence  of  a  railroad 
«OMpaiv  relied  on  consieted  of  the  obstruction 
of  a  hfghw^  croBsing  in  violation  of  a  city 
ordfnance,  the  crossing  was  within  the  swtteh- 
ing  precinct,  the  evidence  on  the  one  hand 
showed  that  the  train  was  stopped  for  five  mlu- 
otes  on  the  crossing,  and  on  the  other  hand 
that  it  was  not  stopped  for  over  two  min- 
Dtes,  and  there  was  no  evidance  to  show  that 
the  atop  was  onnecessaiy,  onnsnal,  or  different 
from  the  ordinary  mode  of  operating  railroad 
trains,  the  proof  of  defendant  s  negligence  was 
so  nnsatisfactoxy  that,  apon  determining  that 
the  recovery  was  excessive,  the  caase  would 
be  remanded  for  a  new  trial  instead  of  re- 
dDdns  the  recovery.  * 

CBd.  Note.— For  other  cases,  see  Appeal  and 
Errors  Gent  Die  H  4601-1&0;  ~   *^  —  ' 


Dec.  Die  i 


Appeal  from  Gircait  Court,  Oomto  Oonnty ; 
Samn^  D.  Hastings,  Judge. 

Action  by  Charles  Depow  against  the  Chi- 
•cagD  ft  Northwestern  Railway  Company. 
Jadsment  for  plaintiff,  and  defendant  ap- 
peals.  Berersed  and  remanded. 

Edward  M.  Smart,  of  UUwaalue,  for  ap- 
pellant CSaawn  ft  CKeUlbw,  of  Oconto,  tor 
te^ondaat 

TIMLIN,  J.  Tlie  plaintiff,  traveling  at 
ttlglit  «i  the  street,  drove  his  horses  against 
the  side  of  a  train  of  flat  cars  standing  on  a 
railroad  crosslns  and  was  thereby  Injured. 
He  was  riding  with  his  wife  in  "a  sleigh 
drawn  by  a  team  ot  horses  and  going  west 
There  were  several  railroad  tra<:to  on  this 
crossing  and  switches  north  and  south  of 
the  crosslnK.  The  crossing  was  In  a  depres- 
ai<Hi  in  the  street  of  £eet  In  a  distance  of 
183  feet  A  flagman  was  at  this  cross- 
ing In  the  daytime  and  an  electric  light  at 
nl^t  This  electric  llglht  was  maintained, 
by  an  electric  light  company  by  contract  with 
the  dty  and  paid  for  by  tbe  railroad  com- 
panj.  On  the  night  In  qnestion  the  electric 
lights  In  the  dty  of  Oconto  were  out  by  nn- 
aroidable  accident  An  ordinance  of  the 
dtj  of  Oconto  was  introduced  in  evidence, 
the  first  section  of  which  Is  as  follows :  "Sec- 
tion 1.  All  railroads  are  hereby  prohibited 
from  obstructing  the  streets  of  the  dty  of 
Oconto  with  their  engines  or  cars,  but  the 
standing  of  cars  or  engines  of  a  passenger 
train  on  the  street  during  the  usual  and  nec- 
essary stoppage  of  the  train  at  a  station, 
shall  not  be  deemed  an  obstruction  within 
the  meaning  of  this  ordinance:"  The  scope 
and  meaning  of  this  ordinance  was  not  dls- 
coased  by  counsel  or  explained  to  the  Jury. 
There  are  no  exceptions  to  the  tnalmctlons 
jlven  to  the  Jury  and  no  requests  for  Instruc- 
tloiia.  Bnt  fliere  was  a  motion  to  set  aside 


the  verdict  on  the  ground  of  excessive  dam- 
ages whldi  was  denied  and  an  ue^tlon 
taken. 

[1]  73ie  Jax7  swarded  dam^ces  Ih  Uie 
sum  of  t8,500L  Tbe  plalntlfl  has  no  Tlslble 
woands,  bmlaes,  or  Injartoa.  He  nfltfca 
from  nerronsnesa,  ihortiusB  <tf  teeath,  ez- 
cesslve  and  irregular  heart  action,  and  a 
tendency  to  p»q^ratl«m.  It  la  uuUapated 
that  aside  -from  this,  bs  poosessas  a  very 
excdlflot  ^lyslqne  and  line  mnscnlar  denl- 
opment  It  la  asserted  ttaa£  be  bas  mlarge- 
m«it  of  tbe  heart 

[t]  Tbe  fact  that  bis  present  condition 
was  caused  by  the  collision  wltb  the  car 
standing  on  the  crossing  and  the  extent  of 
bis  dlaability  rests  upon  the  opinions  of  ex- 
perts. Sndi  opinions  an  not  absolntdT 
binding  upon  tbe  court  Bodier  t.  Wis. 
Cent  By.  C!a,  Wla  S97,  120  N.  W.  S1& 
We  are  satisfied  that  the  damages  awarded 
are  at  least  douUe  wbat  \3aief  ongfat  to  be  on 
tbe  ei1draio& 

[9]  Ordinarily  this  would  result  in  re- 
versing the  Judgment  and  naming  a  sum 
wbicb  the  plaintiff  may  accept  and  termi- 
nate the  litigation.  Lehman  v.  Amsterdam 
Coffee  Co.,  146  Wis.  218,  181  N.  W.  362; 
Beach  t.  Bird  ft  Wells  L.  Co.,  135  Wis.  650, 
116  N.  W.  24S.  But  in  the  Instant  case  the 
evidence  tending  to  establish  tlefendanfe 
n^ligence  Is  so  uncertain  and  fnsoffldoit 
that  we  have  decided  to  remand  the  cause 
tar  a  new  trial  on  the  merits.  The  usual 
statute  or  ordinance  relating  to  tbe  obstruc- 
tion of  the  highway  crossings  by  trains  fixes 
a  time  beyond  which  tbe  crossing  shall  not 
be  obstructed,  nsoally  five  minutes.'  Thwe 
Is  considerable  variety  of  opresslcm,  of 
course ;  but  the  nature  of  the  subject  almost 
requires  that  a  time  be  fixed  If  tbe  statute 
or  ordinance  make  any  >^nng&  In  what  we 
may  call  tbe  common  law. 

[4]  Under  our  statutes  a  railway  company 
has  a  right  to  use  the  street  on  which  Its 
tracks  are  lawfully  laid  for  Intimate  pur- 
poses, but  It  has  no  rl^ht  to  leave  its  cars 
standing  upon  tbe  street  tor  an  unnecessary 
and  unreasonable  length  of  time.  Fay  v.  By. 
Co.,  131  Wis.  639,  111  N.  W.  683 ;  Evans  v. 
RaUway  Co.,  86  Wis.  697,  57  N.  W.  364,  89 
Am.  St  Rep.  908;  Busslan  v.  Railway  Co., 
56  Wis.  325,  14  N.  W.  452;  JanesvUle  v. 
Railway  Co.,  7  Wis.  484  mai^. ;  Crowley  v. 
Railway  Co.,  tZ2.  Wis.  287,  99  N.  W.  1018. 
This  iB  a  very  general  form  of  statute  whldi 
fixes  the  time  beyond  whldi  the  crossing 
must  not  be  obstructed  at  five  minutes. 
Hlnchman  v.  Railway  Co.,  136  Mich.  341, 
99  N.  W.  277,  65  L.  R.  A  553;  Common- 
wealth T.  Railroad  Co.,  18S  Mass.  550;  Rail- 
road Go.  T.  state,  71  Hiss.  258,  14  South. 
469. 

[I]  It  may  bare  be«i  that  the  Jury  undw- 
stxMd  from  the  ordinance  In  question  that  a 
freight  train  could  not  stop  upon  a  crossing 
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at  BlL  Tbe  proper  construction  of  the  or- 
dinance In  qnestLon  Is  tliat  the  obstruction 
tbereln  mentioned  relates  to  an  unnecessary 
stop  upon  a  blffhway  crossing  or  a  necessary 
stop  prolonged  for  an  unreasonable  or  un- 
necessary length  of  tlm& 

[I]  It  cannot  be  presumed  that  the  ordi- 
nance was  intended  to  Int^ere  with  or  pre- 
vent the  ordinary  usual  and  careful  opera- 
tion of  railroad  trains.  There  Is  no  proof 
in  the  case  that  this  stop  was  unnecessary, 
or  that  it  continued  for  an  unreasonable 
time.  Tbe  utmost  limit  of  time  fixed  by  the 
plaintiff's  proof  Is  five  minutes,  although  he 
does  say,  once  or  twice,  "Five  or  six  min- 
utes." The  substance  of  bis  testimony,  how- 
ever, Is  to  the  effect  that  a  certain  church 
Is  about  a  quarter  of  a  mile  east  of  this 
crossing,  and  that  he  could  see  the  crossing 
from  tbe  time  he  arrived  at  that  church  un- 
til he  reached  the  crossing,  and  that  no  loco- 
motive passed  over  It  during  that  time.  He 
drove  his  horses  part  of  the  way  on  a  wallc 
and  part  of  the  way  on  a  trot,  and  estimates 
that  In  this  way  be  proceeded  at  the  rate  of 
three  miles  an  hour  or  a  quarter  of  a  mile 
In  five  minutes.  The  distance  of  a  quarter 
of  a  mile  is  estimated,  the  rate  of  speed  Is 
estimated,  and  the  time  is  estimated.  The 
estimate  of  tbe  rate  of  speed  Is  very  low 
and  conflicts  with  common  experience.  On 
the  other  band,  the  members  of  the  railroad 
crew  testify  that  the  atop  was  made  for  the 
purpose  of  sending  a  man  ahead  to  ascertain 
whether  a  certain  side  trade  upon  which 
they  inteuded  to  go  was  clear  of  cars.  To 
ascertain  this  tbe  messenger  had  to  travel 
about  150  feet  and  return.  Some  of  the  pec- 
BOOS  in  the  cab  saw  the  collision,  and  It  oc- 
curred before  this  messratger  reat^hed  bis 
destination  and  within  two  minutes  from  the 
time  the  train  stopped.  So  we  have,  on  one 
hand,  a  claim  that  .the  train  was  stopped  on 
the  crossing  for  five  minutes*  and,  on  the 
ofta  band,  a  dalm  that  It  was  8toM>ed  <m 
tbe  crosslnK  for  two  mlnutoi,  and  no  evi- 
dence tending  to  show  that,  whatever  the 
time  was,  it  was  unnecessary  or  unusual  or 
different  from  tbe  ordinary  mode  of  operat- 
ing railroad  trains.  The  fiict  that  this  cross- 
ing vras  within  the  switching  xtrecinct  must 
be  taken  into  consideration.  It  may  be  that 
ordinary  care  would  require  the  di^endant^s 
employes  in  charge  of  the  train  to  notice 
that  tbe  electric  lU^t  was  out  at  the  cross- 
ing and  to  send  back  one  of  their  number 
with  a  lantern  to  stand  on  the  flat  car  which 
was  on  the  highway  crosstng.  But  this  a»< 
pect  of  the  case  was  not  submitted  to  tbe 
Jury  or  tried.  The  train  consisted  of  a  loco- 
motive and  tender,  a  string  of  flat  cars,  and 
a  caboose  at  the  eud.  The  operating  crew 
consisted  of  a  flreman,  engineer,  two  brake- 
men,  and  a  switchman  or  foreman.  The  lat- 
ter was  at  the  rear  of  the  train,  the  flreman 
and  engineer  In  the  cab,  the  other  brakeman 


was  sent  ahead  for  ttie  purpose  mentioned,, 
and  tbe  whereabonts  of  we  is  not  accounted 
for.  The  train  was  pulled  across  this  street 
crossing  so  that  the  rear  of  the  tender  wa» 
about  two  car  leugths  south  of  the  crossing 
snd  the  third  car  stood  on  the  crossing. 
Whether  ordinary  care  wonld  have  required 
the  stoppage  of  the  train  on  the  north  side 
of  the  crossing  and  sending  the  brakeman  a 
further  distance  ahead  we  cannot  say.  This 
aspect  of  the  case  was  not  tried.  Much  (but 
not  all)  would  deprad  ni>on  proof  of  the 
usual  and  ordinary  mode  of  operation  undw 
like  circumstances.  It  seems  to  ua  clear, 
from  the  construction  of  tbe  crossing  with 
reference  to  the  location  of  swltdies  and 
side  trades,  that  it  was  Intended  that  switch- 
ing should  be  carried  on  over  and  upon  this 
crossing,  and  switching  cars  requires  stop- 
ping and  also  back  and  forward  movement. 

Nothing  that  is  Btfld  in  this  opinion  la  to 
be  taken  as  suggesting  that  there  was  or 
was  not  in  fact  negllgmce  on  the  part  <^ 
either  the  plaintUF  or  defendant,  but  merely 
as  [>olntlng  out  the  unsatlsfactoiy  manner 
in  which  the  case  was  tried  and  living  rea- 
sons for  the  departure  from  the  usual  dis- 
position in  this  court  of  like  cases. 

Judgment  reversed,  and  the  cause  rauaod- 
ed  for  a  new  trlaL 


WAiaRIDQB  T.  BERLIN  PUBLIO  SOBV- 
IGB  OO. 

(Supreme  Court  of  Wisconsiu.  Oet.  29^  19120 
L  PTE  AH  (S  5*)— Rbqtjlahoit  of  HKATina 

OOMPAHT— "THZBMOSTAT." 

A  rule  of  a  heating  company  reqairing  the 
Instailstion  of  a  thermostat,  L  e.,  an  aato- 
matic  regulator  of  heat,  was  reasonable,  and, 
where  it  appeared  that  there  was  no  contract 
with  the  heating  company  to  famish  heat  for 
any  definite  time,  and  that  the  Railroad  Com- 
mission was  to  be  appealed  to  as  to  whether 
a  thermostat  shoold  be  put  in,  tbe  heating  com- 
pany could  not  be  enjomed  from  disoonaectiiig 
its  pipes  on  the  plaintiff's  refusal  to  install  a. 
thermostat. 

[Ed.  Not&—For  other  cases,  see  Steam,  Dee. 
Dig.  i  fi.*] 

2.  EVXOENCB  (I  5*)— PBBSUHFUONS— OOUHOIT 

KlTOWLEDOB.  I 

There  can  be  no  presumption,  In  the  face- 
of  common  knowledge  on  the  subject,  that 
the  cost  would  be  great  or  that  the  time  nec- 
essary for  installation  of  a  tiiermoatat  woald 
be  so  long  as  to  materially  interfere  with  ei- 
ther the  comfort  or  the  health  of  the  occu- 
pants of  the  plainttlTs  house. 

[Ed.  Note.~For  other  cases,  see  Bvideace, 
Cent  Dig.  14;   Dec  Dig.  |  «.•] 

Appeal  from  Circuit  Court;  Green  Lake- 
County;  Chester  A.  Fowler,  Judge. 

Action  by  John  8.  Walbrldge  against  the 
Berlin  Public  Service  Company.  From  an 
order  denying  its  motion  to  vacate  a  pre- 
liminary injunction,  the  defendant  appeals. 
Reversed  and  remanded,  with  directions. 


•For  other  cum  m*  sune  topic  and  Mction  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  Key  No.  Serlea  a  Rep'r  Xadasas 
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This  Is  an  appeal  from  an  order  denying 
«  moUoii  to  vacate  a  preliminary  Injunctlon- 
al  order.  The  injunctlonal  order  was  obtain- 
ed from  a  oonrt  commissioner  at  the  com- 
moicement  of  the  action,  February  12,  191^ 
upon  the  complaint  alone,  and  enjoined  the 
defendant  (a  public  ntUlty  corporation  sup- 
plying hot  water  for  heating  purposes)  from 
disconnecttng  the  pipes  In  the  plalntltTs 
house  In  Berlin  from  the  defendant's  mains, 
and  from  discontinuing  Its  service  of  hot 
water  to  the  house  daring  the  pendency  of 
de  action. 

The  complaint  alleged  that  plaintiff's  house 
had  been  heated  by  hot  water  famished  by 
defendant  through  Its  mains  since  September 
1,  1905;  that  plaintiff  contracted  with  de- 
fendant September  l,  1910,  for  heat  for  the 
season  ending  May  15,  1911,  for  the  sum  of 
$107.20  to  be  paid  in  certain  monthly  Install- 
ments; that  the  heat  was  furnished  and 
the  Inatallments  regularly  paid  for  that  sea- 
son, and  In  September,  1911,  the  contract  was 
renewed  for  another  season;  that'  the  heat 
was  famished  by  the  defendant  under  the 
renewed  contract  and  the  Installments  paid 
np  to  and  Including  the  installment  due 
Febraary  1, 1912;  that  defendant  in  January 
1012,  pretended  to  adopt  and  establish  cer- 
tain rates  and  rules,  and  on  February  6, 
1912,  served  a  copy  of  the  rules  on  the  plain- 
tiff with  a  notice  that  unless  he  complied  with 
rales  Ci,  6,  and  14  by  Febmary  10th  the 
service  of  heat  would  be  dlscontlnaed.  The 
■rales  so  reteneH  to  are  as  follows: 

"(5)  Discontinuance  of  Servloe.  The  com- 
pany reserves  the  right,  upon  Ave  days'  no- 
tice to  cnt  off  Its  service  for  nmpayment  of 
bills,  for  ftUlnra  to  comply  with  Its  rales  and 
regolatioiu,  or  to  snaid  against  fraud  ot 
loss.  In  cue  Oie  service  haa  to  be  dlscon- 
tinaed  nndw  this  dause^  a  diarge  will  be 
made  tor  tandng  on  the  water  of  an  amount 
eqoal  to'tbe  actual  cost  of  shntUng  ott  and 
turning  on  the  water. 

"(Q)  EantaMnmt  Paid  by  Consumer.  All 
service  mains,  radiators,  thermostats,  valves, 
piping  and  fitting  are  to  be  paid  for  and 
maintained      the  consnma." 

"(14)  raiermostata.  The  con^nny  reserves 
the  zi^it  to  furnish  and  install  aU  ther- 
OHStata  connected  to  its  heating  system  at 
or  as  near  cost  to  tbe  consumer  as  they  can 
be  installed,  and  to  adjust  and  maintain  the 
■sine  at  all  ttmes.  other  Uian  breakage  by 
tbe  consomer  or  worn  oat  parts  which  sup- 
Itfles  and  lepaizs  aball  be  made  l/y  the  com- 
pany at  coat  to  the  consumer." 

The  complaint  further  charged  that  the 
pipes  and  valves  in  tbe  ^tntiff's  honse,  in- 
dudlng  tbe  thermostat  therein,  were  In  the 
same  craidltlon  at  the  time  the  notice  was 
aored  aa  In  prevloos  years;  that  his  aged 
mother-in-law.  stiff e ring  from  severe  illness, 
lived  with  him;  that  his  house  could  not 
be  properly  heated  In  any  other  way  than 
by  the  bot  water  from  the  main;  that  In 


case  of  dlscontlnnance  of  service  the  nec- 
essary changes  could  not  be  made  except 
with  long  delay;  and  that  he  would  suffer 
Irreparable  injury  thereby  during  tbe  cold 
winter  months. 

By  the  answer  it  was  alleged  that  the 
rules  aforesaid  were  adopted  and  filed  with 
the  Railroad  Commission  in  I>ecember,  1911, 
and  have  been  effective  since  January  1, 
1912,  and  that  no  action  had  ever  been 
brought  to  change  the  same  as  provided  by 
chapter  409  of  the  Laws  of  1907;  that  the 
plaintiff  refused  and  still  refuses  to  allow 
the  defendant  to  install  a  proper  thermostat 
In  his  home;  and  that  the  notice  of  discon- 
tinuance was  given  for  that  reason. 

The  motion  to  vacate  the  injunction  was 
based  upon  the  answer  and  certain  affidavits, 
as  w^l  as  upon  the  examination  of  the  plain- 
tiff taken  under  section  4096,  Stats.  It  aih 
peared  by  the  plaintiff's  own  testimony  taken 
upon  this  examination  that  there  was  "no 
agreem^t  between  the  company  and  myself 
In  September,  1011,"  and  none  since  that 
time;  that  there  were  several  conversations 
in  October  and  November,  1911.  in  which 
the  parties  wrangled  over  the  question  of 
whether  plaintiff  should  put  in  a  thermostat, 
end  the  final  result  was  that  it  was  under- 
stood the  company  would  go  on  and  furnish 
heat  and  the  plaintiff  would  put  in  a  ther- 
mostat If  the  Railroad  Commission  said  he 
had  to  do  so;  that  the  plaintiff  bad  in  his 
house  a  contrivance  which  he  considered  was 
a  suffld^t  thermostat,  namely,  a  vwy  sen- 
Bitive  thermometer,  hung  in  the  warmest 
room  In  the  hous^  which  rings  a  btil  when 
74  degrees  Is  reached,  whid)  bell  continues 
to  ring  until  some  person  goes  to  the  common 
room  of  the  bouse  and  turns  a  wheel  valve 
handle  controlling  the  abut-off  valve  In  the 
basement;  that  heat  was  furnished  by  the 
defendant;  and  that  Uie  plaintiff  paM  Uie 
monthly  InstaUmeuta  np  to  and  inidading  the 
Installment  of  E^ruary  1st,  wben  tbe  notice 
of  diacontinnance  was  aerved.  It  alao  ap- 
peared by  the  affidavits  of  experts  that  the 
apparatua  called  a  thermostat  1^  tbe  plaintiff 
was  not  a  thwrnoatat  in  fact,  because  it  did 
not  automatically  control  the  hwt;  tiiat  the 
rules  aforeaald  were  filed  with  the  Railroad 
Commlaaion  and  became  effective  January  12, 
1912;  bat  that  no  formal  order  liad  been 
made  by  the  Commlaaion  aM>rovlng  the  rales 
before  the  commoioemait  of  tbe  action.  Up- 
on this  showing  tlie  drcolt  court  declined  to 
vacate  the  temporary  injunction,  and  the  de- 
fendant appeals. 

John  J.  Wood.  Jr.,  of  Berlin,  and  McCabe 
&  Dahlman,  of  Milwaukee,  for  appellant 
Ferry  Nlskem,  of  Berlin,  for  respondent 

WINSLOW,  <X  J.  (after  stating  tbe  facts  as 
above).  The  principal  contention  of  the  ap- 
pellant is  that  under  the  pablic  utilities  law 
(chapter  499,  Session  Laws  of  1907  and  the 
subsequent  amradmenta  thereto),  by  which 
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all  pabUc  utilities  are  placed  under  the  con- 
trol of  the  Railroad  Commission,  the  trial 
court  had  no  jurisdiction  to  make  the  tem- 
porary Injunctlonal  order  In  question  or  en- 
tertain this  action,  because  by  that  law  the 
drcnlt  court  of  Dane  county  alone  can  en- 
tertain such  action,  and  it  mast  be  brought 
against  the  Bailroad  Commission  its^f. 

The  law  provides  for  the  filing  with  the 
Commission  of  rates  and  rules  by  every 
public  utility.  Sections  lT97m27,  1797m2& 
It  also  provides  that  certain  specified  cox^ 
porate  bodies  and  2S  Indlvldnals,  firms,  or 
corporations  may  make  complaint  to  the 
Commission  against  either  the  rates  or  rules, 
and  that  the  Commission  shall  thereupon 
make  Inrestigatton  as  to  the  subject-matter 
of  the  complaint  SBCttoo  1797m43.  It  also 
provides  tUat  a  summary  Investigation  as 
to  the  leasonaUeness  of  rates,  adequacy  of 
service  or  any  matter  rdating  to  the  utility, 
may  at  any  time  be  made  by  the  Oommlaslon 
of  Its  own  motion.  Section  1797m48.  Nottee 
of  bearing  In  rithw  case  la  to  be  glreot  and 
at  the  condnaloii  the  Commission  Is  gim 
poww  to  substitute  new  rates  or  diange  the 
eristing  roles,  or  require  proper  service  by 
order  which  must  thereafter  be  ob^ed  by 
the  ntiUty.  SecUona  1787m46,  1797me0, 
1797m8L 

Tba  law  then  proTldes  that  the  paUle  util- 
ity itself  or  any  pOTSon  or  corporation  In  In- 
terest dissatisfied  with  "any  order  at  the 
Commission  fixing  any  rate  or  rates,  tolls, 
charges,  schedules,  joint  rate  or  rates,  or 
any  order  fixing  reguIatliHiB,  practloes,  act 
or  service"  may  sue  the  Commission  in  the 
circuit  oonrt  of  I^uie  county  to  vacate  the 
order  within  90  days  after  the  rendition  of 
the  ord^,  and  tiiat  all  right  of  action  or  re- 
course to  the  courts  shall  cease  absolutely 
at  the  end  of  tbe  90-day  period;  further, 
that  no  Injunction  staying  such  ordo:  shall 
issue  ezc^  on  awUcatlon  to  the  circuit 
court  or  preddlng  judge  thereof  upon  notice 
to  tbe  Commission.  Sections  1797m64, 1797m- 
06,  1707m66. 

The  law  does  not  In  express  terms  pro- 
vide that  any  formal  order  shall  be  made  by 
the  Commission  approving  the  schedules  of 
rates  or  the  rules  filed  by  the  public  utility 
upon  the  filing  of  the  same;  nor  does  It  pro- 
vide in  express  terms  that  the  Commission 
shall  be  required  to  investigate  Into  tbe  rea- 
sonableness of  the  rates  or  rules  adopted  by 
any  utility  and  filed  upon  the  complaint  of 
a  single  citizen.  Hence  the  plaintiff  In  the 
present  case  argues  that  the  circuit  court  of 
Qreen  Lake  county  had  not  been  deprived  of 
jurisdiction  because  no  order  bad  yet  been 
made  which  could  be  reviewed  in  an  action 
brought  against  the  Commission  under  the 
provisions  of  the  law  In  the  circuit  court  of 
Dane  county. 

The  question  Is  not  tree  from  difficulty, 
and  we  excess  no  opinion  upon  It  either  way, 


because  we  find  It  entirely  possible  to  decide 
this  ai^ieal  upon  other  grounds.  We  have 
stated  the  contention  here  for  the  reason  that 
it  would  seen  that  It  Is  a  matter  which  may 
well  be  brought  to  the  attention  of  tbe  1^- 
islative  branch  of  the  government,  to  tbe 
Old  that  by  proper  ameidment  of  tiie  law 
tbe  doubt  may  be  cleared  up. 

Upon  the  merits  of  the  case  we  think  the 
ten^rary  Injunctlonal  order  should  have 
been  vacated. 

[1]  On  the  face  of  It  the  rule  requiring 
the  Installation  of  a  thermostat  seems  entire- 
ly reasonable.  ▲  thermostat  means  an  auto- 
matic rc^lator  of  heat  (Murphey  v.  Well,  92 
Wis.  467,  66  N.  W.  632).  and  this  the  plalntUT 
did  not  have.  By  his  own  aflSnnative  testi- 
mony It  appears  that  he  had  no  entire  con- 
tract with  the  defoidant  company  to  famish 
heat  for  the  season,  but  simply  an  arrange- 
ment that  the  defeidant  would  go  on  and 
famish  heat  for  a  time  not  fired,  and  that 
tbe  Bailroad  CDmmIasI<m.  was  to  be  appealed 
to  to  decide  whetfaw  a  thermostat  shonld 
be  pat  In.  The  cost  of  patting  in  a  ther^ 
mostat  no\rtiere  appears,  nor  the  time  re- 
quired to  Install  It 

[2]  There  can  be  no  jffesumption.  In  the 
face  of  common  knowledge  on  the  subject; 
that  tbe  cost  would  be  great  or  the  time  nec- 
essary for  installation  would  be  so  long  as 
to  materially  Interfere  with  either  the  com- 
fort or  the  health  of  the  occupants  of  the 
plalntUTs  house.  When  It  appeared  by  the 
plaintltTs  admission  that  he  had  no  season 
contract  with  the  defendant,  there  remain- 
ed no  ground  upon  which  a  court  of  equity 
could  be  called  upon  to  Interfere^  and  the 
preliminary  injunctional  order  should  have 
been  at  once  vacated. 

Order  reversed,  and  action  remanded,  with 
dlrectiona  to  vacate  the  preliminary  In- 
junctlonal order. 


ELWBLL  V.  BOSSHAIID. 
(Sapreme  Court  of  Wisconsin.   Oct  29,  1912.> 

1.  Assault  and  Batteby  (S  40*)— Daiuoes— 

VbBDIOI— ElZCESSIVEKESS. 

Defiendant  assanlted  plaintiff  on  a  pnblie 
street  and  in  the  presence  of  several  persons, 
striking  bim  ou  the  nose,  chin,  and  cheek,  and 
causing  him  to  faint  and  suffer  severe  pain  in 
his  left  temple  and  left  eye.  Plaintiff's  cheek 
and  month  were  cut,  his  nose  was  cat,  his  false 
teeth  broken,  and  his  gums  severely  injured. 
Held,  that  a  recover;  for  $300  as  compensatory 
damages  was  not  excessive.  - 

[E!d.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  66;  Dec.  Dig.  {  4a*] 

2.  AS8AUI.T  AMD  BaTTEST  (|  88*>— BLEUinC 
— InDIONITT  AMD  HUUILIATIOH. 

Where  an  aiv^t  is  made  on  a  public 
street  and  In  the  presence  of  several  persons, 
the  Injury  to  plaintlff'a  feelings  resulting  from 
the  indignity  and  public  exposure  are  to  be  con- 
sidered by  the  jury  in  determining  the  amount 
of  damages. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  63 ;  Dec  Dig.  {  S&*] 
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3.  ToAL  a  281*)  —  InsnutnioHS — Bxobp* 
HONS— SurnoiBHcr. 

A  general  exception  to  the  aitire  cbarge. 
much  of  which  was  concededly  sood,  wu  m- 

mfficioit. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  694;  Dec  Dig-  1  281.^) 

4.  TbUX.    (I    282*)  —  InSTBtlOTXONB  —  EXOBF- 

Txons— SumoiEBOT. 

A  general  exception  to  the  refoaal  to 
charge  aeveral  distinct  requeets  embraced  in 
•^Mrate  and  distinct  propositions,  some  of 
which  should  not  have  been  given,  was  Innffi- 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
SI  606.  6B6:  Dec.  Digri  282.*] 

Appeal  from  Clrcnit  Coort;  Jnnean  Oonn- 
tj;  James  O'Neill,  Jndge. 

Action  by  Fred  O.  Blwell  against  William 
Bosabard.  From  a  Judgment  for  plalntlfl, 
deCmdant  appeala. .  Afflrmed. 

Naylor  ft  McOaol,  of  Tomalu  for  appellant 
Daniel  H.  Grady,  of  Portage  (or  reqiHmdent 

KfiBWZN,  J.  Tbla  la  an  an>eal  from  a 
Judgment  Dor  damages  In  an  action  for  as- 
sault and  tNittery.  Tbe  Jury  retamed  a 
rardlct  for  tlio  plainttff  for  $300  compemu- 
tocy  damages  and  awarded  no  punitory  dam- 
ages. Bm»  la  asitgned  upon  the  charge  to 
the  jury,  refusal  to  charge  as  roQuested,  and 
because  the  damages  are  excessive. 

[1,  2]  On  tbe  questlm  of  ezcesaiTeness  of 
damages  little  need  be  said.  There  Is  erl- 
doioe  tbat  the  assanlt  was  committed  on  a 
pobllc  street,  and  that  the  defendant  struck 
plaintiff  on  the  nose,  chin,  and  cheek  with 
Ms  fist  and  that  shortly  after  plaintiff  was 
struck  he  fiiinted;  that  he  suffered  severe 
pain  in  his  left  temple  and  left  eye;  that 
his  cheek  and  mouth  were  cut;  that  his 
nose  was  cut,  and  his  false  teeth  broken, 
and  bis  gums  severely  Injured.  There  is 
an  abundance  of  evidence  that  defendant 
struck  plaintiff  repeatedly  with  considerable 
force.  Moreover,  the  attack  was  made  upon 
a  public  street,  and  was  witnessed  by  several 
persons;  therefore  Injury  to  feelings  re- 
snlttng  from  tbe  indlgnl^  and  public  ex- 
posure was  properly  to  be  considered  by 
the  Jury.  Draper  v.  Baker,  61  Wis.  450,  21 
N.  W.  527,  60  Am.  Bep.  14S.  There  was 
also  testimony  of  physidana  as  to  serious- 
ness of  the  Injuries.  It  Is  wholly  unneces- 
sary to  reriew  the  evidence.  It  is  ample  to 
support  the  verdict  fbr  the  amount  of  dam- 
ages awarded. 

[3, 4]  The  errors  assigned  on  the  charge  and 
refusal  to  charge  cannot  be  reviewed  for  want 
of  proper  exceptions.  The  appellant  filed  a 
general  exception  to  the  entire  charge.  Much 
of  tbe  charge  is  concededly  good,  and  so 
admitted  by  appellant  Therefore  the  ex- 
ceptlon  was  not  sufBdent  A  general  excep- 
tion was  also  filed  to  the  refusal  to  cbarge. 
Counsel  fbr'  appellant  made  several  distinct 
requests,  embraced  in  separate  and  distinct 
propositi ona,  some  of  which,  at  least,  should 
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not  have  been  given;  therefore  the  general 
exception  to  refusal  to  charge  a%  requested 
was  not  sufficient  Kersten  r.  Welchman, 
135  Wis.  1,  114  N.  W.  490;  Bouck  v.  Enos, 
61  Wis.  660,  21  N.  W.  825;  Lnedtke  v.  Jef- 
fery,  89  Wis.  136,  61  N.  W.  292;  Sheppard 
V.  Rosenkrans,  109  Wis.  58,  8S  N.  W.  189^ 
88  Am.  8t  Bep.  886. 

Tbe  Judi^nent  of  tbe  eonrt  below  !■  af- 
firmed. 


TOTB-BDRODR  CO.  v.  OARTBB^WABENO 

TBLBPHONB  CO. 
(Supreme  Court  of  Wisconsin.   Oct  29,  1912.) 

Appsai.  Aim  Ebbob  (i  1010*)— Evidenci— 

FzzrnzNGB— Review. 

Great  weight  will  be  given  to  ^e  findings 
of  fact  made  by  the  trial  court,  and  reason- 
able doubts  resolved  in  favor  thereof,  and  un- 
less the  evidence  so  strongly  preponderates 
against  the  same  as  to  in^»te  clearly  tiiat 
they  are  wrong,  they  will  not  be  disturbed 
on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  3979-3982,  4(Sif  Dec 
Dig.  i  1010.*] 

Appeal  from  Circuit  Court;  Forest  County 
John  Ooodland,  Jndg& 

Action  by  the  Yote-Berger  Company 
against  the  Carter-Wabeno  Tel^hone  Com- 
pany. Judgment  for  defendant,  and  pi«sfaf<y 
appeals.  Affirmed. 

Action  to  recover  on  a  xvomlssocy  note 
wUcb,  by  inadvertence,  as  alleged,  had  been 
canceled  and  returned  to  the  taakier  as  paid,, 
ctmtrary  to  the  &cta.  The  defendant,  by  aii- 
awec.  Insisted  that  the  note  was  duly  paid 
and  canceled  according  to  a  memorandnm 
tboreon. 

The  evidence  was  to  the  effect  that  the 
note  was  given  by  defendant  December  1, 
1906,  and  returned  to  the  maker  March  12, 
1909.  The  memorandnm  on  tbe  paper  was  as 
follows:  "Paid.  Vote-Bra'gv  Company  by 
C.  S.  Boley."  Mr.  Boley  was  the  bookke^>err 
cashier  and  auditor  for  plaintiff  and  possess- 
ed authority  to  receive  payment  on  the  note 
and  cancel  It  He  returned  it  by  mall,  with 
a  letter  <»lllng  attrition  thereto,  as  canceled. 
There  was  conflicting  testimony,  Independent 
of  the  drcumstancea  aforesaid,  respecting^ 
payment  of  the  note. 

The  trial  was  by  the  court  and  resulted  in 
findings  In  favor  of  defendant  Judgment 
was  rendered  accordingly. 

Mills  Tourtellotte,  of  La  Crosse,  and  W.  A. 
Wescott  of  Crandon,  for  appelant  J.  F. 
Hoop^i  of  Crandon,  for  respondent 

MARSHALL,  J.  (after  stating  tbe  fftcts  as 
above).  The  sole  complaint  by  appellant  la 
that  the  findings  are  not  warranted  by  the 
evidence.  Tbe  case  Is  presoited  In  anticipa- 
tion of  this  court  carefully  weighlns  such 
evidence  and  noting,  efficiently,  pr^mnderat- 
Ing  weight  without  regard  to  the  peraoaslve- 
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effect  of  tbe  trial  opinion.  This  court  has  no 
very  nicely  balanced  scale  with  which  to 
weigh  erldence.  Such  are  afforded  only  in 
trial  Jurisdictions.  It  follovre  that  great 
wtight  In  favor  of  findings  <tf  fact  made 
there  most  be  accorded  thereto  and  reasona- 
ble doubts  resolved  in  favor  thereof.  Unless 
the  evidence  so  strongly  iHrepondmtes 
against  the  same  as  to  Indicate,  clearly,  that 
they  are  wrong  notwithstanding  the  presump- 
tion in  th^r  ftivor,  they  cannot  be  disturbed. 
Tested  tb^eby,  we  are  constrained  to  hold 
that  the  flndlngs  hoe  give  tb»  correct  state 
of  oise. 
Judgmoit  alBrmed. 


ZTTWODNICEK  v.  HIGGINS  SPRING  & 
AXLE  CO. 

{Sapreme  Court  of  Wisconsin.    Oct  29,  1912.) 

1.  MAErrEB  AND  Sekvant  <S  276*)— Pebsonax 

INTOBIES— EJVIDEKCB— SumCIENCTY. 

In  an  action  for  personal  injuries,  plain* 
tUTs  caBe  cannot  rest  in  conjectare,  or  in  a 
weight  of  mere  poBsibilities ;  so,  to  warrant  a 
recovery,  the  cause  of  the  injury  must  be  es- 
tablished to  a  reasonable  certainty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  fl60'a52,  054,  959,  970, 
976;  Dec  Dig.  |  276.*] 

2.  Master  and  Servant  (S  278*)— Personal 
I K  ju  BiEs— Evidence. 

In  an  action  by  a  servant  for  personal 
injuries  by  being  struck  in  the  eye  by  a  fly- 
ing Iron  scrap,  alleged  to  have  been  knocked 
upward  from  the  floor  by  a  kaife  falling  down 
from  the  top  of  a  machine,  evidence  held  to 
warrant  a  findii^  that  the  knife  was  placed  on 
tbe  machine  by  plaintiff's  foreman. 

[Ed,  Note^For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  M  954.  966-958,  960-960, 
971.  972 ;  Dec.  Dig.  f  278.*] 

Mastbb  and  Sebvant  (S  276*)— Pebsonai. 

Injuhies— Evidence. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  to  warrant  a  finding  that 
a  knlte,  alleged  to  have  caused  tbe  Injury,  fell 
from  the  top  of  the  machine  at  which  plain- 
tiff  was  working. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  950-952,  954,  959.  970. 
976;  Dec.  Dig.  §  276.*] 

4.  Mabteb  and  Sebvaht  (|  276*)— PEbsokal 

IiTJUiUBS— Evidence. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  held  sufficient  to  warrant  a 
finding  that  a  scrap  of  steel,  which  hit  plain- 
tiff in  the  eye,  cutting  the  crystalline  lens  di- 
rectly back  of  and  opposite  to  the  place  it 
cut  tbe  cornea,  without  cutting  the  Lds,  was 
caused  to  be  thrown  from  ,the  floor,  near  his 
toe,  by  the  fall  of  a  heavy  Icnife. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  M  950-952,  954,  959,  970, 
976;  Dec.  Dig.  r276.*]  .  ' 

Appeal  from  Municipal  Court  of  Racine; 
William  Smledlng,  Judge. 

Action  by  Wawyrn  Zuwodnlcek  against  th(> 
Hlgglns  Spring  &  Axle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Ai 
firmed. 

Action  to  recover  damages  for  personal 
injuries.    The  defendant  owns  a  machine 


shop,  and  Is  engaged  In  tbe  mannfactnre  of 
steel  springs  and  axles,  at  the  city  of  Ra- 
<dne.    The  plaintiff,  at  the  time  of  the  In- 
Jory,  was  about  31  years  of  age,  a  black- 
smitii  by  occupation,  and  had  been  in  the 
employ  of  the  defendant,  in  the  capacity  of 
a  general  workman,  for  abont  nine  years. 
On  tbe  11th  day  of  Septonber,  1911,  the 
plaintiff  was  directed  by  the  defendant  to 
operate  a  certain  machine  in  its  xdant,  known 
as  a  "spring  trimmer.**  The  machine  is  an 
upright  Iron  frames  is  equlppec  with  sta* 
tlonary  lower,  and  movable  upper,  knives, 
is  run  by  b^t  power,  and  is  used  for  cut- 
ting iron  and  sted  and  shearing  and  trim- 
ming off  the  ends  oi  metal  springs.  Its  di- 
mensions are  31  Inches  deep,  41  inches  wld^ 
and  about  80  inches  from  the  ground  to  the 
top  of  the  flrame,  from  which  the  knife,  here- 
inafter referred  to.  Is  claimed  to  have  fal- 
1^.   The  knife  In  question  was  a  piece  of 
steel  4%xS%xli^  inches,  and  weighed  seven 
[)0Dnd8.  The  surfaces,  1^  inches  in  width, 
were  practically  level,  so  that  the  cutting 
surface  of  the  knife  formed  nearly  a  right 
angle  with  the  i»erpendlcular  surfaces.  The 
complaint  allies  that  while  plaintiff  was 
operating  this  machine  "a  heavy  edged  tool 
or  knife,  designed  for  use  In  another  trim- 
ming machine  In  said  plant,  having  been 
taken  therefrom  for  tbe  purpose  of  being 
sharpened,  and  having  been  theretofore  care- 
lessly and  negligently  placed  on  the  machine 
which  the  plaintiff  was  operating,  fell  from 
tbe  said  frame  of  said  machine  to  the  floor 
below,  a  distance  of  about  2^  feet,  strik- 
ing said  floor  where  plaintiff  was  working, 
with  considerable  force,  and  causing  a  splin- 
ter or  piece  of  steel  then  and  there  being 
upon  said  floor  to  fly  with  sufficient  force 
to  pierce  or  penetrate  the  right  eye  of  the 
plaintiff   and  destroy    tbe  sight   thereof ; 
*  *  *  that  the  machine  upon  which  plalu- 
tlff  was  worklqg  was  insecurely  fastened 
to  the  floor,  and  was  loose  on  the  foundation, 
and  while  being  op^ted  at  the  time  of  said 
injury,  and  a  long  time  prior  thereto,  to 
the  knowledge  of  the  defendant,  moved  back 
and  forth,  shook,  and  vibratod;  •   •  * 
that  the  floor  at  the  place  where  said  beavy 
edged  tool  or  knife  fell  was  an  uneven  brick 
surface,  and  at. all  times  was  Uttered  wltii 
large  and  flue  particles  and  pieces  of  steel 
similar  to  that  which  was  driven  Into  plain- 
tiff's eye ;   *   *   *   that  said  defendant  was 
careless  and  negligent  In  placing  said  heavy 
edged  tool  or  knife  upon  the  frame  of  said 
machine,  in  view  of  the  fact  that  said  ma- 
chine was  Insecurely  fastened  to  the  floor, 
and  that  such  careless  and  negligent  act  ren- 
dered the  place  where  plaintiff  was  working 
unsafe,  under  the  circumstances  stated;  and 
that  by  reason  of  the  alleged  carelessness 
and  negligence  of  the  defendant  plaintiff  suf- 
fered the  loss  of  his  right  eye"  The  answer 
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sdmltted  the  formal,  but  deoleA  the  matwlal, 
allegations  of  the  complaint. 

A  special  verdict  was  retnrned,  finding  (1) 
that  plaintiff  was  Injured  by  being  struck  in 
the  right  eye  by  a  piece  of  steel  or  Iron, 
caused  to  be  thrown  from  the  floor  by  the 
fall  of  a  heavy  knife  from  the  framework 
of  the  machine  at  which  he  was  working; 
(2)  that  plaintiff  had  no  knowledge  of  the 
knife  being  on  bis  machine  before  It  fell 
to  the  floor;  (3)  that  plalntltTs  foreman, 
Uartln  GhrlsteuaiH),  placed  the  knife  on  the 
framework  of  plalntUTB  machine;  (4)  that 
said  Martin  Chris tensen  was  guilty  of  a  want 
of  ordinary  care  In  placing  said  kntfe  on 
said  machine;  (S)  that  the  placing  of  the 
knife  on  said  machine  was  the  proximate 
cause  of  plaintiff's  Injury ;  (6>  that  plaintiff 
was  not  guilty  of  any  want  of  ordinary  care 
which  contributed  to  produce  his  injury;  and 
<7)  damages,  $2,500. 

On  the  coming  In  of  the  verdict,  the  naual 
motions  were  made  by  the  respective  par- 
ties, and  ttom  a  Jndgment  entered  In  favor 
of  plaintiff  on  the  verdict  the  defendant  ap- 
pealed. 

U  A.  (MweD  and  Burr  3.  Soott,  both  ct 
Milwaukee,  for  appellant  Wallace  Ingalls, 
of  Badne,  fOr  respondoit 

VINJB^  X  (after  atatlng  the  fkcts  ae 
aboTft).  Defendant  claims  that  plalntUTs  evl- 
dence  does  not  establish  an  Issue  for  the  Jury, 
becaiue  (1)  It  falla  to  show  that  Ghristenaen, 
its  foreman,  placed  the  knUb  on  the  machine, 
and  that  it  fdl  tbatSam;  (2)  becawe  it 
would  be  ImpoHible  tot  the  knife  to  Call 
from  the  machine  if  it  was  idaced  thereon; 
and  (8)  beoanse  it  wonld  be  imponiUe  for 
plaintiff  to  be  Injured  as  he  was  by  a  ^Ing 
scrap  of  lion  starting  from  a  place  on  the 
gronnd  near  the  toe  of  his  ftiot. 

[1]  If  plaintiff^  case  reeta  In  conjecture, 
or  In  a  w^ht  of  m«e  possiblUtiee,  then  the 
verdict  in  his  Savor  cannot  be  sustained.  To 
warrant  a  recovery,  the  cause  of  the  Injory 
most  be  estiUiAahed  to  a  reasonable  certain- 
ty. Hyer  t.  City  of  Janesvllle,  101  Wis.  871, 
77  N.  W.  729;  Hamann  r.  Milwaukee  Bridge 
Co.,  127  Wis.  66a  106  N.  W.  1061.  7  Ann. 
Cas.  468:  Sdiell  t.  a  &  N.  W.  B.  Co.,  184 
Wis.  142,  US  M.  W.  667;  Bart  t.  NeUlsvlUe, 
141  Wla  8.  123  N.  W.  126,  1S6  Am.  St.  B^ 
17;  Stock  T.  Kern,  142  Wis.  219,  125  N.  W. 
447;  Boug  V.  Olrad  Lumber  Co.,  144  Wis. 
337,  129  N.  W.  633,  140  Am.  St  Rep.  1012; 
Samnlskl  r.  Menasha  Paper  Co..  147  Wis. 
285,  133  N.  W.  142.  Plalntirs  testimony 
as  to  how  the  injury  occurred  is  as  follows: 
"I  was  about  1%  feet  away  from  the  ma- 
chine. I  did  not  measure  the  distance.  As 
I  tamed,  the  iron  f^l  to  the  floor  and 
knocked  my  eye  out  The  piece  of  iron  was 
5"x7",  and  more  than  an  inch  thick.  It 
was  a  knife  from  the  machine  like  the  one 
I  was  working  on.  The  foreman  brought 
It  from  the  machine  shop.  I  know,  because 
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he  took  them  out  and  went  to  sharpen  them. 
Z  know,  because  I  saw  him  loosen  and  take 
them  out  I  saw  him  coming  back  from  the 
east,  toward  the  machine,  with  them.  He 
was  coming  between  my  machine  and  the 
bench.  He  had  two  knives,  one  In  each 
hand.  Q.  Now,  do  you  know  bow  that  knife 
happened  to  fall  from  that  machine?  A.  I 
know  that  when  it  fell  and  knocked  my  eye 
out,  and  I  saw  It  lying  on  the  floor.  I  know 
It  is  the  knife  the  foreman  had,  because 
there  are  no  other  kind  of  knives.  Later 
on  I  looked  It  over,  and  It  was  freshly 
sharpened.  When  It  fell,  the  foreman  was 
fastening  the  other  knife  to  the  machine. 
The  knife  that  fell  belonged  In  the  other  ma- 
chine, the  one  the  foreman  was  working  on; 
that  is,  the  machine  to  the  north.  I  did  not 
see  the  knife  on  my  machine  before  I  was 
Injured.  As  I  turned  around,  it  was  Just  fall- 
ing. There  was  no  one  around  there  at  the 
time  except  the  foreman.  •  *  *  The  knife 
that  fell  to  the  floor  weighed  about  six  or 
eight  pounds.  I  know  that  the  piece  that 
cut  my  eye  came  from  the  floor,  because 
when  the  knife  fell  it  Inunedlately  struck  me 
in  the  eye.  There  was  no  other  machine  op- 
erating In  the  vicinity.  So  far  as  I  know,  it 
could  have  come  from  no  other  place.  The 
piece  of  Iron  fell  from  the  bed  of  the  ma- 
chine to  the  floor,  a  distance  of  2H  feet 

*  *  *  My  foot  was  so  Injured  that  it 
pained  me  frequ^tly  for  about  two  weeks. 
The  knife  struck  me  on  the  rery  end  of  the 
large  toe  It  fell  on  the  floor  as  the  lower 
end  hit  my  to&  It  fdl  first  on  the  floor, 
and  then  on  the  toe.  •  •  •  i  did  not  see 
the  iron  strike  my  toe,  but  I  felt  it.  That 
was  after  it  knodced  my  eye  out  When  my 
eye  was  struck,  I  Jumped  and  was  frlghten- 
ed,  and  moved  away  from  the  place.  I  do 
not  know  whether  the  knife  fell  lengthwise 
or  flat  I  do  not  know  whether  it  hit  the 
ground  at  the  same  time  that  it  hit  my  foot 
If  It  had  struck  my  foot  before  it  stmcfc  the 
ground,  I  think  it  would  have  cut  off  my  toe. 
That  is  the  best  answer  X  can  make  as  to 
whether  it  hit  my  fbot  or  ttie  ground  first 

*  *  *  X  did  not  see  this  Iron  as  It  was 
falling.  When  it  fell,  it  made  a  big  noise, 
and  immediately  something  struck  me  In  the 
eye.  I  heard  this  Iron  strike  the  scrap.  It 
was  a  very  big  oolsa  Something  hit  me  in 
the  eve  right  away.  *  *  *  I  saw  the 
knife  or  die  later,  when  it  was  lying  on  the 
floor.  I  saw  it  right  after  I  was  hit  in  the 
eye.  It  Is  a  fact  that  both  eyes  closed  Im- 
mediately, and  the  water  was  runnii^  from 
both.  I  wiped  my  eyes  twice  right  there  at 
the  machine.  Later  on  I  held  a  handker- 
chief'over  my  right  eye,  and  I  could  see  with 
the  other  one.  At  that  time  I  saw  the  knife. 

*  •  •  I  want  to  be  understood  as  saying 
that  I  stopped  to  look  at  the  knives.  I  saw 
the  knife,  because  I  was  looking  at  It  later, 
on.  I  Just  wiped  my  eye,  and  then  J  looked 
at  the  knife  Immedlat^.   I  did  not  pick  It 
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up ;  I  jnst  looked  It  orer.  X  saw  tbat  It  w&s 
freshly  sharpened." 

Chrlstensen,  defendaDt's  foreman,  testified 
on  behalf  of  the  platutifF  as  follows:  "I 
was  on  the  other  side  of  the  machine,  to 
the  east,  at  the  time  of  the  ac<^dent  I  do 
not  remember  whether  I  had  taken  the 
knives  out  to  sharpen  them.  I  will  not 
swear  that  I  did  not.  I  do  not  remember. 
It  Is  possible  that  I  did  so.  •  *  *  These 
are  the  only  two  similar  machines  In  the 
factory.  They  are  called  trimmers.  I  do 
not  remember  that  jnst  before  the  plaintiff 
was  hurt  that  I  was  bringing  a  couple  of 
these  knives  from  the  sharpening  room. 
I  could  not  swear  that  I  was  not  doing  so, 
because  I  do  not  remember.  I  do  not  re- 
member that  one  of  these  knives  was  there 
on  the  floor  after  the  plalntUC  was  injured. 
I  do  not  remember  seeing  any  knife  on  the 
floor.  I  will  not  swear  that  there  was  not 
one  there..  *  *  *  There  was  nothing  to 
prevent  my  having  seen  a  knife  on  the 
floor.  If  It  had  been  there;  but  I  did  not 
pay  any  sttentioii  to  the  floor,  and  even  If 
It  had  been  there  It  could  be  there  and  I 
might  not  notice." 

[t]  The  teettmony  of  the  same  witness, 
given  In  behalf  of  the  defendant,  does  not 
materially  vary  or  modify  that  given  in  be- 
half of  the  plalntUf,  In  bo  tar  as  it  relates 
to  the  placing  of  tlie  knife  on  the  frame  of 
the  machine.  Defendant  offered  no  other 
evidence  to  show  that  the  knife  was  not 
in  fact  placed  on  the  machine  by  Chrls- 
tensen at  the  time  of  the  acddmit.  Upon 
such  testimony,  it  seems  clear  that  the  jory 
was  warranted  In  finding  that  the  knife 
was  placed  on  the  fkame  of  the  machine  by 
defendant's  foreman.  While  plaintiff  did 
not  see  It  lying  on  tbo  frame  ot  the  ma- 
chine, he  does  testify  Oiat  he  beard  It  fbll; 
that  It  struck  his  toe  and  Injured  it;  that 
he  saw  it  lying  on  the  floor.  Immediately 
after  the  accident,  below  the  frame  of  the 
machine^  where  lie  claimed  it  was  placed; 
and  If  it  be  true,  as  the  Jury  had  a  right 
to  believe,  that  the  knife  fell  upon  the  floor 
and  upon  plaintUTs  toe,  as  he  testifies,  then 
the  only  legitimate  inference  that  can  be 
drawn  from  the  testimony  is  that  It  fell 
tttm  the  frame  of  the  machine,  as  the  evi- 
dence foils  to  disclose  that  there  was  any 
other  place  from  which  it  might  have  fallen 
and  struck  plalntUTs  toe,  in  view  of  the 
position  he  was  in  at  the  time  of  the  Injury. 
Plaintiff  tesUfiea  that  he  saw  the  foreman, 
shortly  before  the  injury,  with  two  knives 
In  his  hands.  The  foreman  and  plaintiff 
both  unite  In  saying  that  there  were  only 
two  machines  in  the  factory  having  knives 
similar  to  this,  namely,  the  one  plaintiff  was 
operating  and  the  one  the  knives  of  which 
the  foreman  was  engaged  In  Inserting  at 
the  time  of  the  accident.  It  therefore  se«n8 
reasonably  certain  that  the  knife  was  plac- 
ed on  the  frame  of  the  machine  by  defend- 


ant's foreman,  and  the  jury  was  warranted 
upon  the  testimony  in  so  finding. 

[1]  The  next  claim  is  that  If  the  knife 
was  placed  on  the  frame  of  the  machine 
by  defendant's  foreman  It  could  not  have 
fallen  therefrom.  This  is  based  on  the  tes- 
timony given  on  behalf  of  the  defendant, 
to  the  effect  that  there  was  little  or  no  vi- 
bration to  the  machine  when  in  operation; 
that  tests  were  made  by  placing  a  knife  on 
the  frame  of  the  machine  in  various  posi- 
tions when  it  was  In  operation,  and  that  it 
did  not  fall;  that  it  was  also  placed  Jnst 
far  enough  in  on  the  frame  of  the  maehloe 
so  that  it  would  lie  thereon,  but  be  dislodg- 
ed by  a  very  slight  jar;  and  that  the  ma- 
chine was  operated  when  the  knife  was  so 
placed,  and  yet  it  did  not  falL  On  the  part 
of  the  plaintiff,  there  Is  consldmible  evi- 
dence to  show  that  the  machine,  at  the  time 
of  the  accident,  was  not  securely  fastened 
to  the  floor;  that  It  vibrated  considerably 
when  in  operation ;  and  that  It  shook  more 
or  less  from  side  to  side  when  springs  were 
being  trimmed  or  unusually  heavy  material 
was  being  cuL  It  Is  a  matter  of  common 
knowledge  that  almost  all  machines  driven 
by  belting  and  shafting  vibrate  more  or  less 
when  In  motion.  Such  fact,  taken  In  con- 
nection with  the  direct  testimony  produced 
on  behalf  of  the  plaintiff  that  the  machine 
did  vibrate  and  shake  when  operated,  Is 
sufficient  to  support  the  vwdlct  that  the 
knife  fell  from  the  machine 

[4]  The  last  point  urged  by  defendant  is 
that  It  was  not  possible  for  a  scrap  of  steel, 
starting  from  a  position  near  plaintiff's  toe, 
to  strike  plalntUTs  eye  and  Inflict  tlie  injury 
to  which  the  doctor  testified.  This  is  based 
ctdefly  upon  the  theory  that  if  the  flying 
piece  of  steel  started  from  a  place  near 
plalntifll'B  toe  it  could  not  have  cat  the  eye 
itself  wlthoat  cnttlng  tlie  lids,  and  plaln- 
tUTs ^lids  were  not  injured.  Both  the 
oomea  and  tlie  crystalline  lois  of  plaintiff's 
right  eye  were  cat  The  cnt  Into  the  crya- 
talllne  lens  was  dltectiy  opp'osite  the  out- 
side cut,  so  that  the  cuts  in  the  two  mem- 
branes wen  directly  back  of  each  other. 
From  this  fact  It  is  argued  that  the  idece 
which  struck  ttie  eye  most  have  come  In  a 
horizontal  direction,  if  the  plaintiff  was 
looking  strain  forward,  ox  substantially 
80,  and  that  the  only  way  in  which  he  could 
have  been  Injured  as  be  was  by  an  object 
starting  from  a  place  near  his  toe  would  be 
by  his  looking  down  and  forward  at  an 
angle  of  about  4S  degrees.  While  there  Is 
some  testimony  on  behalf  of  plaintiff  to  the 
effect  that  his  head  was  in  a  downward  and 
forward  position  at  the  time  of  the  injury, 
yet  such  testimony  Is  vague  and  unsatis- 
factory. It  seems,  however,  as  the  fact 
probably  was,  that  plaintiff  could  not  tell 
accurately  just  in  what  direction  he  was 
looking  at  the  time  be  was  injured.  He 
may  have  been  looking  downward  and  tor- 
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ward.  But  if  he  was  not,  It  cannot  be  as- 
sumed that  when  a  knife,  such  as  the  one 
in  question,  strack  a  steel  scrap,  which  may 
bare  been  slightly  curved  or  of  an  Irre^lar 
oatline,  that  It  wonid  fly  In  a  straight  dl- 
rectlon  towards  hla  eye.  It  Is  practically 
Impoaaible  to  foretell  or  ascertain  the  path 
that  such  a  moTing  object  will  take,  or  did 
takeL  If  set  in  motion  through  the  air,  It 
may  describe  a  conrse  which  is  neither  a 
straight  line  nor  a  uniform  curve  of  any 
known  descripdini,  so  that  it  Is  possible 
that  plaintiff's  tije  may  have  been  Injured 
as  It  was  by  a  scrap  of  steel  starting  from 
a  point  near  his  toe,  even  though  he  was 
not  looking  downward  and  forward.  We 
conclude^  therefore,  that  if  plalntUTs  evi- 
dence is  to  be  beUeved — and  that  was  a 
qvestton  for  the  Jury — there  is  nothing  con- 
jectural or  Inm^robable,  either  ia  the  fact 
tbat  tlie  knife  was  placed  where  it  is  claim- 
ed It  was  placed  by  the  defendant's  fore- 
nun,  or.  If  so  placed,  tbat  It  fell  from  the 
machine  owing  to  the  Tlbratlon  thereof,  or 
In  the  manner  in  which  the  eye  was  injured 
from  the  scrap  of  steel  llytaig  from  near 
Ii3alntlfl*s  toe ;  and  the  Jndgmuit  must  there- 
fore  be  affirmed. 

As  tUs  Injury  bai>pened  after  the  work- 
Ingman's  compensation  act  went  Into  effect, 
tlie  question  of  the  n^lgenoe  of  a  fellow 
serrant  Is  not  In  the  caseu 

Judgment  affirmed. 


DONAHUB  t.  GUNTEB. 

(Sapreine  Court  of  Wisconsin.   Oct  29,  1912.) 

Raxx.  (1 17*)— ABBBflT  OF  JtrbauiST  Dbbtob— 
DisCHASOB  ON  Stipulation. 

Plaintiff,  having  been  cast  in  a  tort  ac- 
tioii.  was  arrested  on  an  execution.  He  de- 
posited with  defttidant,  as  sheriff,  f325  to  ob- 
tain a  release,  on  a  stipulation  that  the  de- 
posit ahoold  remain  60  davs,  for  plalntifF  to 
file  a  satisfactory  nndertaking  on  appeal  to 
tbe  Supreme  Oourt,  and  that  in  case  such  un- 
dertaking was  not  filed  the  deposit  should  be 
aj^lied  on  the  Judgment,  so  far  as  oecessary 
to  satisfy  tbe  same,  unless  for  any  cause 
shown,  satisfactory  to  the  court,  the  time  for 
filing  tlie  undertaking  should  be  extended. 
Ihree  days  before  the  expiration  of  the  60 
days,  plaintiff's  attorney  served  a  copy  of  the 
nndertaking  on  the  attorney  for  the  adverse 
party,  exhibited  the  original  to  him,  and  after 
he  bad  expressed  satisfaction  therewith,  and 
tdmitted  service  thereon,  the  adverse  party's 
attorn^  reqoested  that  the  original  be  left 
with  him,  in  order  that  he  might  show  It  to 
bis  client,  whereupon  plaintiff,  acting  in  good 
bdth.  and  intending  to  perfect  the  appeal  and 
»asoQabIy  file  the  undertaking,  consented  to 
the  request,  and  in  due  time  called  at  the  ad- 
Terse  attorney's  office  to  obtain  tbe  paper  and 
file  it,  and  on  tbe  last  day  for  so  doing  again 
tailed  at  the  office,  and,  finding  It  locked,  made 
other  ineffectual  attempts  to  obtain  it  until  S 
o'clock  in  the  evening  of  that  day,  when  it  was 
too  Ute  to  file  it,  and  thai,  obtaining  the  orig- 
inal, be  placed  it  on  file  as  soon  as  practica- 
ble tbe  following  morning.  Held,  that  the 
jodgraent  creditor  was  estopped  to  claim  that 
tbe  undertaking  on  appeal  was  not  filed  with- 


in the  stipulated  90  days,  and  was  not  entitled 
to  have  tbe  money  deposited  applied  to  tbe 
judgment 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  ii  49-51;  Dec.  Dig.  S  17.*] 

Appeal  from  Circuit  Oonrt,  Kenosha  Coun- 
ty; John  K.  Parish,  Judge. 

Action  by  Edward  Donahue  against  Wil- 
liam H.  Gunter.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

See,  also,  142  Wis.  470,  125  N.  W.  90a 

Midiael  O.  (VDonnell  obtained  Judgment 
against  plaintiff  in  a  tort  action.  In  due 
course,  the  latter  wu  arrested  on  ftn  execu- 
tion Itened  upon  such  Jndgmoit  In  such 
circumstances,  he  deposited  with  defendant, 
as  sheriff  f32S  t»  obtain  a  release,  it  beli^ 
stipulated  by  the  attorneys  that  the  deposit 
should  remain  60  days  for  plaintiff  to  file  a 
satisfactory  ondertakii^  upon  appeal  to  this 
court,  and  that,  In  case  of  such  undertaking 
not  being  so  filed,  the  deposit  should  be  ap- 
plied on  the  Judgment,  so  far  as  necessary 
to  satisfy  it,  unless,  for  cause  shown,  satis- 
factorily to  the  court  tbe  time  for  filing  the 
undertaking  should  be  extended.  An  under- 
taking, executed  in  due  form,  was  served  up- 
on CHDonneirs  attorney  and  the  original  ex- 
hibited to  him,  several  days  before  expira- 
tion of  the  60  day  period.  He  then  express- 
ed satisfaction  therewith  and  admitted  serv- 
ice thereon.  Plaintiff's  attorney  intended  to 
forthwith  file  such  original  but  left  it  with 
CVDonneirs  attorney,  at  his  request,  so  he 
could  show  It  to  his  client  Plaintiff  acted 
in  good  faith.  Intending  \o  perfect  tbe  at> 
peal  and  seasonably  file  the  undertaking 
After  It  was  left  with  O'Donnell's  attorney, 
as  stated,  plaintifTs  attorney,  as  claimed, 
within  due  time  called  several  times  at  the 
former's  office  to  get  and  file  It  The  latter 
was  out  of  the  office  and  the  door  was  lock- 
ed. The  last  ineffectual  call  was  March  9, 
1900,— the  last  of  the  60  day  period.  He 
called,  again,  In  the  evening  <}f  that  day, 
about  8  o'clock,  and  obtained  the  paper.  It 
was  then  too  late  to  file  It  that  day;  but  it 
was  placed  on  ffie  as  soon  as  practicable  the- 
following  morning.  In  such  circumstances, 
tbe  sheriff  used  the  deposit  to  discharge  the 
judgmoit,  refusing  any  of  it  to  plaintiff.  He 
sued  to  recover  the  same, — admitting  that 
the  undertaking  was  not  filed  within  the  60 
day  period,  but  alleging  the  delay  was  caused 
by  refusal  or  negligence  of  O'Donnell's  at- 
torney in  respect  to  seasonably  returning  the 
paper,  and  to  the  knowledge  of  defendant  be- 
fore appropriating  the  deposit  The  latter 
answered,  alleging  failure  to  duly  file  the 
undertaking  or  ^secure  extension  of  time 
ther^or.  The  cause  was  dismissed  on  the 
pleadings.  Upon  appeal,  142  Wis.  470,  125 
N.  W.  900,  tbe  Judgment  of  dismissal  was 
reversed  and  cause  remanded  for  a  new  trial, 
the  oonrt  holding  that,  undn  the  clrcnm- 
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Btances,  tbere  was  no  neglect  or  refusal,  with- 
in the  meaning  of  the  deposit  agreement,  to 
file  the  undertaking  within  the  60  day  peri- 
od; that  the  conduct  of  O'Donnell's  attor- 
ney precluded  the  defense  of  failure  to  file 
being  effectlTe;  that  the  seasonable  service 
of  the  paper  on  such  attorney  and  his  ap- 
proval thereof  and  the  omission  to  thereafter 
file  it  within  such  period  by  reason  of  In- 
dulging such  attorney,  did  not  warrant  ap- 
propriation of  the  deposit. 

Upon  the  trial,  the  claim  that  the  under- 
taking was  seasonably  served  on  O'Donnell's 
attorney  and  was  satisfactory  to  him,  but 
the  original  was  not  immediately  filed  be- 
cause the  attorn^  asked  tline  to  exhibit  It 
to  O'Donnell,  was  establisbed  without  dis- 
pute. There  was  some  controversy  about 
vtOLt  thereafter  occurred  between  such  attor- 
ney and  plaintiff's  attorn^.  However,  that 
the  latter  tried  to  obtain  possession  of  the 
uodertaklng  for  the  purpose  of  filing  It,  that 
he  failed  till  too  late  on  January  9,  1009, 
that  the  paper  was  promptly  filed  the  next 
mOTuing  and  that,  nevertheless,  defmdant, 
with  knowledge  of  the  facta,  or  reasonable 
means  thereof,  ai^ropriated  the  deposit,  were 
very  satls&LCtorlly  established. 

PlaintifTa  attoro^  testified  that  he  relied 
upon  <yDoniieU*8  attorney  returning  the  un- 
dertaUng  in  time  fi>r  filing  wltbln  the  60 
days;  that  he  Tinted  such  attorney's  office 
twice  to  obtain  it,  Uarcb  9^  1900,— each  time 
finding  the  door  lodced;  and  that  he  visited 
It  again,  about  8  o*<docfc  In  the  evenltftj  and 
obtained  the  paper.  O'Donn^'s  attorney 
admitted  the  latter  drcomstance  and  Old  not 
deny,  iTOsltlvely,  that  his  office  was  locked  at 
the  time  plainUlTs  attorney  called  thereat, 
as  be  stated,  or  told  sncfa  attorney  at  the  last 
visit,  he  did  not  think  the  time  fbr  filing 
had  expired.  The  amount  due  on  the  Judg- 
ment, Intending  fees  claimed  tor  collecting  It, 
was  fSM.01,  or  920.99  less  than  tlie  d^HKit. 

At  the  dose  of  the  evidence,  defaidants 
oonnsti  asked  for  a  directed  verdict  in  idaln- 
tUTs  ftivor  for  920.99;  The  motion  was  de- 
nied. The  cause  was  submitted  by  instruc- 
tkms,  not  excepted  to  nor  appearing  In  the 
record.  The  cause  was  made  to  turn  on 
iMher  plaintifTs  attorn^  failed  to  file  the 
undertaking  because  of  fault  of  O'Donndl's 
attorn^.  The  Jury  rendered  a  verdict  in 
plalntiiCs  tevor  for  920.99.  Ju^ment  waa 
entered  accordingly,  a  motion  having  been 
made  and  denied,  in  the  meantime,  to  set 
the  verdict  aside  and  for  Judgment  for  the 
amount  claimed  In  the  complaint. 

John  G.  Slater,  of  Kenoaba,  ft>r  appellant. 
Calvin  Stewart,  of  Kenosha,  fbr  respondent 

BlARSHAm  J.  (after  stating  the  facts  as 
above).  This  appeal  is  ruled  In  favor  of  the 
appellant  on  elementary  principles  of  esfop- 
pti  In  pais  and  by  tbe  decision  upon  the  for- 
mer appeal.    142  Wis.  46S,  12S  N.  W.  96a 


The  condition  upon  whldi  respondent  was 
authorized  to  use  the  deposit  in  dlsdiarge  of 
the  Judgment,  Instead  of  returning  it  to  ap- 
pellant, was  "neglect  or  refusal"  of  the  lat- 
ter to  file  the  undertaking  within  the  stipu- 
lated "60  days."  It  was  respondent's  duty, 
as  said  upon  the  former  occasion,  before  ap- 
plying the  money  upon  the  Judgment,  to  as- 
certain whether  such  contingency  bad  hap- 
pened. It  was  further  said  before:  "It  can- 
not be  held  that  be  (appellant)  reft»ed  to  do 
so,  although  he  may  have  been  guilty  of 
some  negligence  In  either  not  insisting  upon 
Its  earlier  return  or  moving  the  court  for 
an  extension  of  time  within  which  to  file." 
Adding, 

"When  service  waa  made  three  days  before 
the  time  within  which  to  file  would  expire, 
and  the  party  on  whom  service  was  made 
retained  the  document  for  his  own  conven- 
ience, and  neglected  or  refused  to  return  it, 
he  should  not  be  heard  to  say  that  the  oth- 
er party  had  'neglected'  or  'refused*  to  com- 
ply witii  the  stipulation,  until  be  bad  placed 
such  party  In  a  position  where  he  conld 
do  so." 

The  purport  of  the  quoted  language  Is, 
that,  in  the  drcnmstances,  which  are  nndis- 
puteS,  appellant  was  ^titled  to  opportunity 
to  file  the  undertaking  after  coming  Into 
posseasion  of  it  from  O'Donnell's  attorney; 
that  to  have  put  appellant  in  deftiult  snt^ 
attorn^  should  have  returned  Ihe  under- 
taking In  reasonaUe  time  for  filing  It  A 
neglect  to  return  the  paper,  or  offer  to  do 
so,  whether  appellant's  counsel  demanded  It 
or  not,  was  neglect  to  return  it  within  the 
meaning  of  the  former  opinion.  It  was  not 
essential  for  plaintiff,  In  order  to  protect 
his  rights,  to  hunt  out  O'Donnell's  attorney 
and  donand  bade  the  paper  In  time  for  fil- 
ing within  the  00  days.  The  latter,  under 
the  circumstances,  should  have  been  the  act- 
or to  the  extent,  at  least,  of  offering  to  re- 
turn the  paper  within  the  time. 

The  case  was  evldoitly  submitted  to  the 
Jury  upon  the  theory  that  appellant  wa6  In 
default  in  not  filing  the  papers  within  the 
60  days,  even  If  it  happened  because  he  did 
not  go  to  the  office  of  O'Donnell's  attorney, 
when  such  attorney  was  In,  and  make  de- 
mand for  the  paper  In  time  for  filing.  There 
Is  no  satlsfoctory  Impeachment  of  appellant's 
evidence  that  he  called  at  such  office  during 
the  ordinary  business  hours,  for  the  purpose 
of  obtaining  the  paper,  twice  on  the  last 
day  for  filing  and  that  the  door  was  locked. 
That  excused  making  demand,  even  If  such 
were  necessary,  in  order  to  prevent  happen- 
ing of  the  event  upon  which  the  deposit 
could  be  used  as  It  was.  So,  in  any  view  of 
the  case,  the  court  should  have  taken  the 
case  from  the  jury  in  appellant's  favor. 

Judgment  reversed,  and  cause  remanded, 
for  Judgment  In  accordance  with  the  prayer 
of  the  complaint 
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S^BIANSKI  r.  SZTHANSKI. 
(Snprenw  Court  of  Wisconsin.   OcL  29,  1912.) 

1.  Divorce  (|  197*)— Counsel  Fkes  of  Wm 
— LiABiiJTY  or  Defendaht. 

Where  defendant,  in  a  divorce  action,  as 
soon  as  he  learned  of  the  suit,  made  sincere 
efforts  to  settle  it  with  his  wife  and  her  at- 
tomer,  and  be  and  his  wife  effected  a  recon- 
dliatKm  within  two  days  after  service  of  aum- 
mons  and  complaint,  and  defendant  offered  his 
wife's  attorney  a  reasonable  attorney's  fee, 
and  the  wife  ordered  the  attorney  to  dlscon- 
tinoe  the  snit,  there  was  an  abase  of  discre- 
tion in  continuine  the  divorce  suit,  at  the  at- 
torney's request,  for  the  purpose  of  compelling 
payment  of  an  excessive  sum  for  his  services. 

[Ed.  Note.— For  other  ctues,  see  IMvoEce, 
Cent.  Dig.  SI  582,  683 ;  Dec.  Uig.  %  197.*] 

2.  Divorce   (]    197*) -^Action —Attobhet'b 
Fees. 

The  law  favors  the  recoDciUation  of  mar< 
ital  contentions  and  the  resumption  of  the 
marital  relation ;  and  counsel  in  divorce  ac- 
tions should  promote  reconciliation  between  the 
parties,  when  possible,  even  at  the  sacrifice  of 
bis  fees. 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Cent.  Dig.  SS  582,  G83 ;   Dea  Dig.  |  197.*] 

3.  DivoBCE  (S  227*>— Atpobwet's  Fees— Rea- 
sonabu:kess. 

An  attorney's  fee  of  $150  for  merely  in- 
stitutins  a  divorce  action,  which  was  compro- 
mised by  the  parties,  would  be  excessive,  when 
claimed  by  a  younj;  attorney,  who  bad  only 
practiced  three  years;   $75  being  ample. 

[Ed-  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  K  653,  654 ;  Dec.  Dig.  S  227.*] 

4.  Divorce  (S  227*)— Suit  Monet. 

The  suit  money  contemplated  by  St  1898, 
I  2861,  providing  for  orders  during  the  penden- 
cy of  a  divorce  action  for  suit  money  to  enable 
the  wife  "to  carry  on  the  action,"  might  in- 
clude reimbursement  to  the  wife  of  moneys 
theretofore  paid  by  her  for  that  pnrpoBe,  or  to 
discharge  liabilities  incurved  by  her  tberefor, 
if  just  and  equitable. 

[Ed-  Note.— For  other  cases,  see  Divorce, 
dent  Dig.  H  ^>  654 ;  Dec  Dig.  S  22?.*] 

i^peal  tram  Circuit  Conrt;  Milwaukee 
Coiuit7;  J.  C.  Lndwlg,  Judge. 

Divorce  action  by  Annie  Ssymanski  against 
Max  E.  SzymanskL  From  an  oMer  requir- 
ing defendant  to  pay  plaintiff's  attorn^  a 
certain  mim  for  U>  services,  defendant  ap- 
peals. Reversed  and  remanded,  witb  direc- 
tions to  enter  order  of  dlscontlnuaDce. 

Lorenz  &  Lorens,  of  Milwaukee,  for  ap- 
pellant Walter  Sctainz,  of  Milwaukee,  for 
respondent 

TIMLIN,  J.  A  summons,  complaint,  af- 
fidavit, and  order  to  show  cause  returnable 
November  11,  1910,  in  this  suit  for  divorce 
were  served  upon  defendant  at  4:30  o'clock 
p.  m.  on  November  7,  1910.  The  attorney 
for  plaintUf  waa  Mr.  Peter  8.  Brzonkala. 
The  defendant  attempted  to  find  bis  wife's 
attorney,  for  the  purpose  of  making  a  settle- 
ment, on  tbe  evening  of  November  7th,  but 
failed  to  find  him,  and  was  at  his  office  for 
the  same  purpose  at  7:80  or  8  o'clock  tbe 
next  morning.    To  quote  from  the  brief  of 


counsel  opposed  to  him  In  this  court,  he 
"begged  that  a  reconcillatfon  be  effected, 
and  asked  Mr.  Brzonkala  to  call  tbe  plain- 
tiff and  explain  that  tbe  defendant  was 
ready  to  take  everything  back  and  apologize 
for  his  conduct,  so  that  a  reconciliation 
could  be  effected."  Tlie  testimony  of  Mr. 
Brzonkala  differs  very  materially  from  that 
of  plaintiff  and  defendant  in  several  im- 
portant particulars,  and  we  do  not  Intend 
to  pass  upon  any  question  of  credibility. 
But  it  may  be  safely  set  down  that  tbe  ef- 
forts of  the  defendant  to  effect  a  reconcllla- 
tloD  with  his  wife  were  Immediate,  earnest 
and  constant,  and  that  Mr.  Brzonkala  either 
opposed  or  gave  no  aid  to  such  reconcilia- 
tion, and  that  husband  and  wife  settled  their 
differences  and  became  reconciled  on  the 
9tb  or  lOtb  of  November,  1910.  The  defend- 
ant offered  Brzonkala  for  attorney's  fees, 
which  the  latter  refused.  Brsonkala  had 
been  a  lawyer  for  three  years,  and  seemed 
to  think  his  services  were  worth  $60  per 
day.  Unable  to  come  to  any  settlement  with 
Mr.  Brzonkala,  the  husband  and  wife  re- 
sumed their  marital  relations,  and  she  noti- 
fied Brzonkala  to  dismiss  her  divorce  suit 
He  refused  to  do  this,  but  instead  filed  the 
papers,  against  her  wish,  in  the  circuit  conrt, 
paid  tbe  derk's  fees  and  suit  tax  out  of 
bis  own  funds,  and  on  January  8,  1911, 
applied  for  and  obtained,  on  January  30, 
1911,  against  the  objection  and  exception  of 
the  defendant,  an  order  requiring  tbe  de- 
fendant to  pay  him  tbe  sum  of  flSO  "In  fdll 
payment  for  services  rendered  to  him  In 
tbe  above^ntitled  acttou  as  attorney  for  the 
above-named  pJalntllt'*  From  this  order,  de- 
fendant aroeals. 

[1]  In  a  divorce  case,  as  In  other  cases, 
the  circuit  court  has  no  doubt  Jnriadiction 
to  refuse  to  allow  a  plaintiff  to  arbltoarlly 
disoontinne  his  action.  Unden  I<.  Go.  r. 
Milwaukee^  etc,  Co.,  107  'Wis.  493,  83  N.  W. 
861.  To  thwart  an  attempt  to  defraud  an 
attorney  by  a  collusive  settlement  might  be 
a  very  good  reason  for  exercising  this  Juris- 
diction, even  in  a  divorce  case.  Clarke  v. 
Burke,  65  Wis.  359.  861,  27  N.  W.  22,  56  Am. 
Rep.  631.  But  there  is  no  such  case  here. 
Where  the  husttftnd,  as  plaintiff,  sought  leave 
of  court  to  discontinue  a  divorce  case  which 
he  had  been  carrying  on  against  the  wife 
and  she,  opposing  the  discontinuance,  showed 
that  she  had.  In  defending  this  action,  paid 
out  some  attorney's  fees  and  Incurred  others, 
and  that  there  was  alimony  in  arrears  from 
him,  an  order  of  discontinuance  waa  proper- 
ly conditioned  upon  tbe  payment  of  such 
alimony  and  a  reasonable  amount  of  suit 
money.  Schulz  v.  Schulz,  128  Wis.  28,  107 
N.  W.  302.  Again,  there  Is  no  such  case 
here.  This  case  is  one  in  which  the  defend- 
ant, as  soon  as  he  learned  of  the  divorce 
suit,  made  constant  efforts  to  settle  it,  not 
surreptitiously  or  coUuslvely,  but  with  his 
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wife  anA  her  attoni^.  The  hnsband  and 
wife  effected  a  settlement  and  reconciliation 
within  two  days  after  the  aervlce  of  the 
sommons  and  complaint,  and  before  the  do- 
mestic broil  had  been  made  pabllc  br  flllng 
the  papers  in  court  The  defendant  offered 
to  the  attorney  for  his  wife  a  reasonablo 
attoni^*B  fee,  and  the  wife  ordered  this 
attorney  to  discontinue  the  suit.  Under  sadi 
clrcmnstances,  It  was  an  abase  of  discretion 
cn  tile  part  of  the  trial  court  to  continue  the 
divorce  BoQ;  at  request  of  the  attorney  for 
plaintiff  theretai,  for  the  purpose  of  collecting 
or  compelling  paymokt  of  his  attorney's  fees. 

[2. 3]  The  policy  of  the  law  favors  tne 
reconciliation  of  the  contending  spooses,  the 
confldentlat  and  private  character  of  trans* 
actions  and  communications  between  tiiem, 
the  resumption  and  continoance  of  the  mar- 
riage relation,  tbe  solidarity  of  the  family, 
and  tbe  aid  of  litigation,  especially  divorce 
litigation.  These  are  weighty  matters  when 
thrown  In  the  scale  against  mere  attorney's 
fees.  There  is  some  indication  In  the  record 
that  Mr.  Brzonkala  does  not  yet  quite  folly 
understand  the  duties  of  counsel  in  a  divorce 
case.  This  must  be  attributed  to  his  youth 
and  Inexperience,  not  to  any  fault  of  char- 
acter. Snch  counsel  should  promote  settle- 
ment and  reconciliation  of  parties  wherever 
possible,  even  at  tbe  sacrifice  of  his  fees, 
when  necessary.  He  should  not  unnecessari- 
ly make  public  the  domestic  discords  which 
are  condoned  by  the  settlement  There 
seems  to  be  apparent  in  this  case,  as  well 
as  in  some  others  which  have  come  before 
us,  a  notion  that  any  young  gentleman  two 
or  three  years  out  of  the  law  school  has  a 
right  to  chaise  at  the  rate  of  9B0  per  day 
for  his  services,  because  men  of  age,  ex- 
perience, and  established  reputation  and  ca- 
pacity to  perform  much  legal  work  in  one 
day  sometimes,  or  ordinarily,  receive  that 
much.  But  this  is  not  correct  It  does  not 
require  long  time  or  great  skill  to  hear  tbe 
story  of  cruel  and  Inhuman  treatment  which 
forms  the  basis  of  a  divorce  suit  nor  to 
draft  a  summons,  complaint,  affidavit  and 
order  to  show  cause  In  such  an  action.  Tbe 
amount  asked  for  such  services  by  Mr. 
Brtonkala  was  exorbitant;  the  amount  al- 
lowed by  the  circuit  court  was  excessive; 
the  amount  offered  by  the  defendant  ($75) 
ample. 

[4]  Our  divorce  statute  (section  2361) 
speaks  of  orders  made  during  the  pendency 
of  the  action  for  suit  money  to  enable  tbe 
wife  to  carry  on  the  action.  The  pendency 
of  the  action,  it  is  true^  may  be  prolonged 
by  a  refusal  to  permit  its  discontinuance 
baaed  upm  sufficient  cause.  To  prevent 
wrong  or  to  do  equity,  the  words  "to  enable 
her  to  carry  on  the  action"  may  Include  re- 
imbursement to  her  of  mon^  theretofore 
paid  by  her  for  the  purpose  mentioned,  or 
might  include  liabilities  incurred  by  her  for 


a  like  purpose  as  in  l?6b«!it  ^  Sdmli,  sOlffii. 
Bnt  these  are  exceptional  sitnatloiu:  When 
the  parties  litigant  in  a  dftwce  actloo  have 
become  reconciled,  and  they  have  effeetoally 
settled  ttie  litigation  as  between  tfaeanelTes 
within  two  days  after  the  anft  was  begaa 
and  beftire  any  matter  in  the  action  was 
presented  to  the  conrt,  and  before  the  papers 
were  filed  in  courts  and  the  defendant  (hoa- 
band)  has  ofliered  to  pay  his  irife's  attorn^ 
all  ttiat  tlie  latter  was  reasonably  entitled 
to  for  the  services  performed,  it  will  be  held 
an  abase  of  dlscreUoB  to  contlnne  tbe  di- 
vorce case  merely  for  the  pvrpnK  of  enforc- 
ing payment  of  attorney's  fees.  The  follow- 
ing cases  may  be  consvlted,  compared  with 
those  heretofore  cited,  and  dlstlngnlshed: 
Reynolds  v.  Reynolds,  07  GaL  176,  7  Fhc. 
480:  McGuUoch  V.  Uurpby,  45  III.  259; 
Beanllen  t.  Beanlien,  £M  Mian.  5U,  lai  N. 
W.  481. 

Order  reversed  and  the  cause  remanded, 
with  dlrectliHia  to  enter  an  order  of  discon- 
tinnance. 


KASZUB0W8KI   r.   JOHNSON^  SBRTIOB 
CO. 

(Supreme  Court  of  Wiscondn^   Oct  29,  1912.) 

1.  Masixb  and  Sbbvaht  (S  286*>— Auctions 
Foa  iHJUBiiH  ■QuasnoKa  fob  Jubt. 

In  an  onplo^s  action  for  injuries,  eiaini>- 
ed  to  have  been  caused  bj  the  oil;,  greasy, 
and  filthy  condition  of  the  floor  of  tbe  room  in 
which  he  was  wortdng,  evidence  to  present 
a  qaestioo  for  tlie  jnrj  irtietiier  tfie  floor  was 
reasonably  clean  and  tiw  room  adequ«tely 
lighted. 

[Ed.  Note.— For  other  cases,  see  Master  aod 
Servant,  Cent  Dig.  11  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1086-1042,  1044,  1046-1050; 
Dec.  Dig.  I  286.*] 

2.  MASraa  and  Bbsvant  ({  27a*>-A<ixioiv» 
roB  Injubibs— QuxsTions  fob  Jubt. 

In  an  employe's  action  for  injuries  eans- 
ed  hj  his  fllippiDg,  claimed  to  t>e  due  to  grease 
on  his  shoes,  evidence  held  insufficient  aa  a 
matter  of  law,  to  show  that  tbe  grease  come 
from  tike  floor  of  the  room  in  which  he  was 
working,  or,  if  it  did,  that  It  hadi  t>een  there 
sufficiently  long  to  show  negligence  on  the  part 
of  tbe  employer. 

[Ed.  Note.-— For  other  cases,  sec  Master  and 
Servant  Cent  Dig.  M  954.  OGff-OSS^  96&-e60, 
971,  972,  977 ;  Dec.  Dig.  1  278.*] 

a  MASTBB  and  SBBVAIIT  217*)— LlABlUTT 

roB  Ikjubies— AssnifpTioN  of  Risk. 

A  person  employed  in  a  garage,  with 
knowledge  that  tbe  character  of  the  work  car- 
ried on  therein  makes  tbe  floor  wet,  greasy,  or 
dirty  at  times,  assumes  any  rislc  incident  to 
grease  becoming  attached  to  bis  shoes  by  rea- 
son of  walking  over  the  floor. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  GeoL  Dig.  H  S74-600;  Dec  Dig.  | 
217.»1 

4.  Masteb  attd  Sebvant  (I  265*>— Acnoas 

FOB  INJUBIES— BUBDEK  OF  PBOOF. 

A  person  suing  for  personal  iciuries  has 
the  burden  of  showing  to  a  reasonable  certain- 
ty that  defendant  was  negligent,  and  that  such 
negligence  was  the  proximate  cause  of  the  In- 
jury;  and  he  does  not  meet  this  burden  by 
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■bowins  two  or  mor*  causes,  some  actionable 
ud  MHoe  not)  and  permitting  the  jury  to  Bpec- 
altte  as  to  which  caused  the  injury. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  GeuL  Dig,  »  877-908,  955;  Dec.  Dig. 
j  265.*1 

Appeal  tpom  Circuit  Court,  Milwaukee 
County;  John  C.  Ludwlg,  Judge. 

Action  by  August  KassnbowBfct.  alias 
Smith,  against  the  Johnson  Swrice  Compa- 
ny. From  a  Judgm^t  on  a  directed  verdict 
for  defendant,  plaintiff  a^eals.  Affirmed. 

Action  for  personal  Injuries.  The  com- 
print alleges:  That  on  the  30th  day  of 
Jnoe,  1910.  and  for  some  time  prior  thereto, 
the  plaintiff  was  employed  by  the  defendant 
as  a  brach  carpenter  and  cabinet  maker. 
That  on  said  day  he  was  ordered  to  remoTe 
a  ventilating  fan  from  the  south  window  to 
the  nortb  window  of  the  engine  room  of  the 
building  occupied  the  defendant.  The  en- 
ghie  room  was  located  in  the  basement  of 
the  bnlldlng.  and  was  about  three  or  four 
feet  below  the  level  of  the  tuisement  floor  of 
the  buUdlng,  and  about  five  or  six  steps  led 
from  the  basement  floor  to  the  engine  room. 
It  is  further  alleged  that  on  said  30th  day 
of  June,  191<^  and  for  a  long  time  prior 
tbweto,  the  defendant  carelessly  and  n^i- 
gentiy  caused  and  permitted  Oie  floor  of  ttie 
«)^[ne  room  to  be  and  ranain  In  a  grea^, 
wet,  (^7,  and  filthy  condition,  and  that  the 
engine  loom  was  inadequate  lighted  by 
reason  of  the  fiict  that  the  windows  were 
corered  by  a  thick  wire  sereai,  which  iwe* 
Tented  sufBctent  ll^t  fnmi  altering  the  n- 
gfaie  Kxnn;  that  by  reason  of  sncb  dark- 
ness Uie  Itoor  of  the  engine  room  oonld  not 
be  seen  by  a  person  In  Qie  exerdse  of  due 
care,  and  was  not,  and  could  not  haTe  been, 
KOI  by  plalndff;  and  that  idalntlff  did  not 
know  the  condition  of  the  floor  of  the  engine 
room.  It  Is  furtlwr  allseed  that,  In  order 
to  reach  the  ftin  to  be  removed.  It  was  neces- 
sary for  plaintiff  to  walk  across  the  floor  of 
the  engine  room;  that  he  did  so  in  the  exer- 
dse  of  ordinary  care,  and  upon  reaching  the 
^ce  where  the  fan  was  located,  and  which 
he  was  ordered  to  remove,  he  ascended  a 
ladder  that  was  resting  on  the  floor  of  the 
engine  room,  and  against  the  window  sill, 
to  inspect  the  fan  preparatory  to  removing 
the  same,  when,  by  reason  of  grease  and  oil 
which  bad  acctunulated  on  the  soles  of  his 
shoes,  unknown  to  him,  he  slipped,  and  his 
ri^t  band  was  caught  in  Lhe  sharp  blades 
of  the  reroMng  ten,  and  the  flrst  three  fin- 
gers thereof  were  cut  off.  It  Is  further  al- 
lied that  plaintiff,  by  reason  of  the  care- 
lessness and  n^l^ence  of  the  defendant  in 
causing  or  permitting  the  aforesaid  engine 
room  and  the  entrance  thereto  to  be  and  re- 
main In  a  dark  and  dangerous  condlticm,  and 
causing  and  permitting  the  floor  of  said 
engine  room  to  be  and  remain  tn  a  dirty, 
greasy,  and  oily  condition,  and  In  not  pro- 


riding  plaintiff  with  a  reasonably  safe  place 
In  which  to  work,  was  and  le  permanently 
disabled  from  pursuing  his  occupation  as  a 
bench  carprater,  to  bis  damage  in  the  sum 

of  no,ooo. 

The  answer  admitted  the  formal  auc- 
tions of  the  complaint,  and  that  plaintiff 
was  injured  while  in  defendant's  «nploy,  but 
denied  tliat  such  injury  was  caused  by  rea- 
son ot  any  negligence  on  the  part  of  the  de- 
fendant, and  allied  that  such  injuries  as 
plaintiff  may  have  suffered  were  caused  by 
his  own  negligence,  and  also  alleged  that  the 
risk  and  danger  from  which  tlie  plaintiff  suf- 
fered were  open,  obvious,  and  well  known 
to  and  assumed  by  him. 

At  the  close  of  the  testimony,  the  court 
granted  defendant's  motion  to  direct  a  ver- 
dict In  its  favor.  From  a  judgment  entered 
thereon,  the  plaintiff  appealed. 

Kronsag^  Oot^  Frits  &  Hannan.  of  Mil- 
waukee, for  appellant  Qnarles,  Spenoe  ft 
Quarles.  of  Milwaukee  (Irving  A.  Fieh,  of 
Milwaukee,  of  counsd),  for  respondent 

VINJE,  J.  (after  stating  the  facts  as 
above).  [1]  The  evidence  as  to  tlie  condition 
of  the  floor  of  the  oiglne  room,  and  as  to 
wh^her  or  not  the  engine  room  was  soffl- 
dently  lighted,  Is  confllctbig.  The  plaintiff's 
testimony  sliows  Qiat  the  engine  room  was  in 
an  oily,  greasy,  and  filthy  oonditlon;  that  oil 
dripped  from  the  engine  almost  constantly; 
and  that  the  floor  was  not  kept  dean.  His 
testimony  also  la  to  the  effect  that  the  en- 
gine room  was  dark  by  reason  of  the  fact 
tliat  wire  screens  were  placed  over  the  win- 
dows, and  the  wlndo^ro  were  not  k^  clean. 
On  behalf  of  the  def«idant  the  testimony  is 
that,  while  more  or  less  oil  and  gc&ae  drlp- 
iped  from  the  engine,  the  engine  room  was 
cleaned  twice  a  week,  and  there  was  amide 
light  coming  through  the  windows  for  ob- 
serving the  floor  of  the  engine  room.  It  Is 
conceded  that  It  was  necessary  for  plaintiff, 
in  order  to  reach  the  fan,  to  walk  across 
the  engine  room  floor.  If  the  correctness  of 
the  court's  ruling  depended  upon  the  ques- 
tions as  to  whether  or  not  the  engine  room 
floor  was  reasonably  clean,  or  the  engine 
room  was  adequately  lighted,  then  the  judg- 
ment would  have  to  be  set  aside,  because 
those  were,  under  the  evidence,  questions  for 
-the  jury.  Harris  v.  Cameron,  81  Wis.  239, 
247,  61  N.  W.  437,  20  Am.  St  Rep.  891.  But 
In  view  of  the  evidence,  as  to  which  there 
is  no  conflict,  we  have  reached  the  conclu- 
sion that  the  judgment  must  be  affirmed. 

[2]  The  basemoit  floor,  not  including  the 
engine  room,  was -known  as  the  garage,  and 
was  used  by  the  defendant  for  repairing  au- 
tomobiles. The  evidence  ^ws  that  plaintiff 
was  familiar  with  the  use  to  which  this  floor 
was  put  and  with  the  operations  there  car- 
ried on.  In  the  west  side  of  the  garage  there 
was  a  wash  radc,  and  at  the  northeast  cor- 
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ner  there  was  a  boicb,  wbere  a  steam  i4>e 
came  out  from  the  boiler  room,  whlcb  was 
used  In  blowing  grease  and  dirt  out  of  dif- 
ferential and  gear  casingB.  Water  was  also 
need  on  ttie  wash  rack  for  the  same  purpose. 
On  the  morning  in  qaestion  some  gear  cas- 
ings were  blown  out,  wlilcb  deposited  a  great 
deal  of  dirt  and  grease  on  the  floor.  To  tbe 
Imowledge  of  plaintiff,  the  character  of  the 
work  carried  on  in  this  room  made  tbe  floor 
wet,  greasy,  or  dirty  at  all  times.  In  order 
to  rrach  the  engine  room,  plaintiff  crossed 
the  garage  diagonally  from  the  sonthwest 
comer  to  the  northwest  comer,  passing  tbe 
wa^  rack  and  the  bench  where  the  grease 
was  deposited  on  the  floor  in  cleaning  tbe 
differential  and  gear  casings,  and  entered  the 
engine  room  by  descending  the  flight  of 
steps  in  the  northeast  comer  of  the  garage. 
He  then  went  around  the  engine  and  genera- 
tor, which  stood  In  tbe  center  of  the  room, 
and  came  to  the  ladder.  He  went  up  to 
about  the  sixth  rung  to  look  at  the  fan,  when 
his  foot  slipped  on  the  rung,  and  bis  hand  was 
involuntarily  thrown  into  the  fan  and  Injur- 
ed. After  the  accident  be  went  back  through 
the  engine  room,  recrossed  the  garage  floor 
substantially  the  same  way  he  crossed,  it  up- 
on altering,  and  was  taken  to  a  hospital. 
When  be  reached  the  hospital,  be  found  his 
shoes  were  greasy  along  the  sole,  the  ball  of 
the  foot,  and  heel  He  testlfled  that  he  found 
a  crease  on  the  grease  on  tbe  sole  of  bis 
shoe.  Indicating  wbere  his  shoe  slipped  on  tbe 
rung.  Tbe  ladder  was  selected  by  a  fellow 
servant  from  a  number  of  ladders  owned  by 
the  defendant,  and  there  is  some  testimony 
to  show  that  the  ladder  Itself  was  greasy. 
Assuming  that  tbe  evidence  would  warrant 
the  Jury  in  finding  to  a  reasonable  eertalnty 
that  there  was  grease  on  the  plalntlfTs  shoe 
at  tbe  time  be  mounted  tbe  ladder,  and  as- 
somlng,  further,  that  a  finding  to  the  effect 
that  tbe  grease  on  bis  shoe  caused  plalutUT  to 
slip,  still  there  Is  no  evidence  in  the  case  from 
wMcb  tbe  Jury  could  find  that  the  grease  on 
plaintiff's  shoe  became  attached  thereto  on 
the  mgine  room  floor.  It  is  a  mere  guess  as 
to  whether  it  became  attached  there  or  on 
the  garage  floor. 

[|]  TbB  eridoioe  is  conflicting  as  to  wheth- 
er (ur  not  there  was  grease  on  the  oigUie 
room  floor;  but  there  is  no  dispute  about 
the  fact  that  tlie  garage  floor  was  greasy  and 
oily  at  and  over  the  place  where  plalntlfl 
walked  Just  previous  to  his  injury;  and  the 
trial  court  correctly  held  that  plaintilf  was 
chargeable  with  knowledge  of  the  condition 
of  tlie  garage  floor  and  assumed  the  risk 
from  walking  thereon  and  any  risk  Incident  to 
grease  becoming  attached  to  his  shoes  by  rea- 


son of  walking  over  such  floor.  Moreover,  If  it 
be  conceded  that  the  grease  became  attached 
to  his  shoe  on  the  engine  room  floor,  It  does 
not  appear  from  the  evidence,  and  It  would  be 
a  mere  guess  to  infer,  tliat  It  came  from 
grease,  oil,  or  fllth  deposited  there  a  sufficient 
length  of  time  to  constitute  negligence  on  the 
part  of  the  defendant  in  not  having  it  remov- 
ed. It  is  a  matter  of  common  knowledge  that 
oil  is  constantly  used  In  an  engine  room,  and 
that  more  or  less  oil  does  or  may  drip  from 
an  engine  In  operation.  For  aught  that  ap- 
pears, if  the  oil  or  grease  became  attached 
to  the  shoe  In  the  engine  room,  it  may  have 
been  oil  or  grease  deposited  there  but  a  few 
moments.  So  It  is  evldrait  that  it  would  be 
impossible  to  determine  with  reasonable  cer- 
tainty whether  or  not  the  grease  became  at- 
tached to  the  shoe  on  tbe  garage  floor,  or,  If 
in  the  engine  room,  that  It  was  grease  negli- 
gently allowed  to  remain  there. 

[4]  In  treating  the  case  we  have  assumed 
that  tbe  grease  was  on  plaintifTs  shoe  at  the 
time  he  slipped;  that  there  was  no  grease 
on  tbe  ladder;  and  that  tbe  grease  Cttosed 
bim  to  slip.  These  assumptions  are,  perhaps, 
more  favorable  to  plaintiff  than  tbe  evidence 
would  warrant,  especially  as  to  the  grease 
on  the  ladder.  But,  even  indulging  In  these 
presumptions  in  favor  of  the  plaintiff,  the 
fact  remains  that  it  would  be  Impossible  to 
trace  the  grease  on  plaintifTs  shoe  with  rea- 
sonable certainty  to  an  actionable  cause  for 
which  defendant  was  rei^nsible.  This  bur- 
den is  placed  upon  every  plaintiff  in  a  per- 
sonal injury  action.  It  is  incumbent  upon 
him  to  show  to  a  reasonable  certainty  that 
tbe  defendant  was  negligent,  and  that  such 
negligence  was  the  proximate  cause  of  Us 
injury.  It  is  not  suffldoit  to  show  two  or 
more  causes,  some  of  whlcSi  are  actionable 
and  some  of  which  are  not,  and  from  ench 
evidence  permit  the  Jury  to  guess  or  pecu- 
late aa  to  which  one  of  the  two  oocai^ned 
the  injury.  Hyer  t.  City  of  JanesrOle,  101 
W1&  871,  77  N.  W.  729;  Hamann  t.  Milwau- 
kee Bridge  Co..  127  Wis.  560. 106  N.  W.  1061, 
7  Ann.  Cas.  468;  ScheU  t.  G  &  N.  Ry.  Co., 
134  Wis.  142. 113  N.  W.  667;  Hart  T.  NeUls- 
vUle.  141  Wis.  3, 123  N.  W.  126, 1S5  Am.  St. 
Bep.  17;  Stock  v.  Kern.  142  Wis.  219.  125  N. 
W.  447;  Houg  v.  Olrard  Lumber  Co..  144 
Wis.  837.  129  N.  W.  633,  140  Am.  St  Bep. 
1012;  Samulski  t.  Menasha  Paper  Co.,  147 
Wis.  285,  133  N.  W.  142.  The  trial  oonrt. 
therefore,  properly  directed  a  verdict  for  tb» 
defendant,  because  the  evidence  failed  ta 
disclose  that  defendant's  negllgenee^  If  any 
there  was,  constituted  the  proximate  cause 
of  plaintiff's  Injury. 

Judgment  affirmed. 
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T7BHB  at  aL  t.  CHICAGO,  M.  ft  ST.  P. 

BY.  act 

(Snpreme  Gonrt  of  Wiiconnn.   Oct.  8,  1912.) 

L  Camkbs  (S  177*)— Liabilitt  or  Termi- 
BAI4  GaBRIEB— IHmBSTATB  Shifhents. 
The  rale  that  a  recovery  for  loM  of  or  in- 
jnrr  to  an  interstate  shipment  may  be  bad 
agunst  the  terminal  carrier  Is  not  abrogated 
by  the  Carmach  amendment  to  the  Hepburn 
Act  (Act  June  29,  1906,  c.  3591,  |  7.  pars.  11, 
12,  34  Stat  595  [U.  S.  Comp.  St.  Supp.  1911, 
p.  1807]),  making  the  Initial  carrier  liable,  bat 
providinfc  tbat  nothing  in  the  act  shall  deprire 
any  holder  of  a  bill  of  lading  of  any  right  of 
action  which  be  has  under  existing  law. 

TEA.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig,  U  775-789,  791-803;  Dec.  Dig.  | 
177.*] 

2.  Cabubhs  il  132*)— Injubt  to  FSBiaBT— 

LlABIUTT  or  GABKISB— EVIDBRCE. 

Where  goods  were  in  good  condition  when 
received  by  a  carrier  for  transportation,  and 
were  damaged  when  they  reached  their  destina- 
tion, the  carrier  was  uable,  nnlesa  it  proved 
that  the  damage  was  throngh  some  cause  for 
which  it  was  not  responsible. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  578-582,  605;  Dec.  Dig.  {  132.*] 

3.  Cabbiebs  (S  9i*)~CABBIAaX  OF  Fbeight— 
Yaxlvse  of  Carbibb  to  Give  NpriCB  or  Ab- 
BiTAL  or  Shifioent— Evidence. 

Where  a  bill  of  lading  required  the  carrier 
to  notify  a  person  named,  and  the  carrier's 
comsel  admitted  that  it  was  the  carrier's  daty 
to  |ive  notice  of  the  arrival  of  the  goods,  a 
findmg  tbat  it  was  the  carrier's  duty  to  give 
notice  to  the  person  named  f»f  the  arrival  of 
the  goods  was  justified. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  867-395.  456;  De&  Dig.  |  94.*] 

4.  CaBKIEBS  (S  94*)— GABBinS  of  FBBIOHl^— 

Notice  of  Abbivai.— FailitU  to  Qits— 

QUEJSnON  FOR  JTTBT. 

Whether  a  carrier  exercised  i^asonable 
care  in  giving  notice  of  the  arrival  of  perisha- 
ble freight  ield,  under  the  evidence,  for  the 
iory. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  367-396,  456;  Dec.  Dig.  {  94,*] 

5.  Cabbkbs  (I  123* )— Carriage  or  Freight 

— FAU.Un  TO  GIVX  NOTICB  OT  ABBITAI<— 

Pboxzxatb  Cause. 

Where  perishable  freight  would  remain  in 
food  condition  for  8  or  10  days  in  warm  and 
longer  in  cool  weather,  and  notice  of  arrival  of 
the  freicht  at  an  intermediate  point,  as  requir- 
ed by  the  bill  of  lading  was  not  given  until  10 
days  after  shipment,  and  the  freight  did  not 
reach  its  destination  until  13  days  after  sblp- 
meot,  and  the  consignee  was  not  notified  of  the 
arrival  imtil  the  foUowing  day,  and  the  freight 
was  damaged  when  tendered  to  the  consignee, 
and  there  was  evidence  that  the  freight  was  not 
imaged  until  after  its  arrival  at  the  interme- 
diate point,  the  negligent  failure  of  the  carrier 
to  ezerdse  reasonable  care  in  ^vlng  notice  of 
the  arrival  of  the  freight  at  the  intermediate 
pmnt  was  the  proximate  cause  of  the  injury  to 
the  freight 

^tBd.  Note.— For  other  cases,  see  Carriers, 
^>t  Die  B  606,  507,  Dee.Dlg.1 

&  Cubibh  (I  m*)— Qabbiaoi  of  Fbeiqhi 
— Cohtbzbdtobt  Nbouqenoe  of  Shipfebb. 
A  shipper  who  in  routing  a  shipment  of 
perishable  freight  selected  a  longer  route  than 
be  coold  have  taken  was  not  guilty  of  contiiba- 
tory  ne^igence  eanslog  injury  to  the  sUpment, 


'■  where  the  carrier  In  the  exercise  of  ordinal? 
care  could  have  transported  the  shipment  with- 
out damage. 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Cent  Dig.  H  B31-686;  Dec  IMg.  |  121.*] 

Timlin,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Wasblngton 
County ;  Martin  U  Lneck,  Judge 

Action  by  Charles  O.  Uber  and  others 
against  the  COilcago,  Milwaukee  &  St  ^nl 
Railway  Company.  From  a  Judgment  for 
plalntlffa,  defendant  appeals.  Affirmed. 

This  action  was  brought  to  reoorer  dam- 
ages occasioned  by  the  loss  of  a  car  load  ot 
Bhtefi  pelte  shipped  from  Monroe,  Mich., 
consigned  to  the  "order  of  Malnilnger  Bros.. 
Milwaukee,  Wleconain,  notify  Uber  Bros.,  at 
Hartford,  Wlsconslii."  The  pelte  were  ship- 
ped S^tembn  10  or  11,  1909,  over  the 
Lake  Shore  &  MtebUput  Southeni  Ballway, 
and  revived  by  defendant  as  oonnectJng  car- 
rier at  Franklin  Park  Junction,  111.,  on  the 
14th  day  of  September,  1900,  at  2:85  p.  m. 
The  car  wratt' forward  from  FrankUn  Park 
Jtmctloii  S«ptember  14,  1900,  at  6d0  p.  m. 
From  Franklin  Park  Junction  to  Milwaukee 
la  less  Qian  a  lO-bonr  run.  The  evidence 
teods  to  show  that  the  car  arrived  in  Mil- 
waukee early  on  tba  morning  of  September 
IBtli,  and  Utter  Bros,  were  not  notified  until 
the  morning  of  September  2Dth.  Tha  notUtea- 
tlon  was  by  mailgram  which  is  a  message 
sent  by  train.  It  was  adndtted  upon  the 
trial  by  couns^  for  defendant  that,  v^n 
the  arrlTOl  of  the  car  at  Milwaukee,  it  was 
the  duty  of  the  agent  to  notify  Uber  Bros, 
of  the  arrival  of  the  goods.  The  agent  of 
defendant  at  Milwaukee  knew  who  the  car 
was  for,  and  that  it  contained  perishable 
property.  To  insure  prompt  delivery  of  the 
car  a  tracer  was  ordered  put  to  the  car. 
The  pelts  were  In  good  condition  when  load- 
ed, and  would  remain  so  for  8  or  10  days  in 
warm  weather. 

At  the  close  of  the  evidence  a  motion  was 
made  by  defendant  for  directed  verdict,  which 
was  denied,  and  the  Jury  returned  the  fol- 
lowing verdict: 

"Were  the  i>elts  in  question  spoiled  while 
in  transit  from  Monroe,  Mich.,  to  Hartford, 
Wis.?  Answer:  Yes.   (By  the  Court) 

"Did  the  defendant  exercise  reasonable 
care  and  diligence  In  notifying  plaintiffs  of 
the  arrival  of  said  shipment  of  pelts  in  Mil- 
waukee?  Answer:  No. 

"If  you  answer  the  second  question  *No,' 
then  answer  this  question:  Was  such  faUure 
to  exercise  reasonable  care  and  diligence  in 
giving  notice  the  proximate  cause  of  the 
spoiling  of  said  pelts?   Answer:  Yes. 

"Did  the  act  of  the  shippers  in  routing  the 
shipment  to  Milwaukee,  Instead  of  Hartford, 
contribute  proximately  to  the  spoiling  of 
the  pelts?   Answer:  Yes. 

"Were  the  shippers  guUty  of  any  n^ll- 
gence  on  tlielr  part  In  losing  the  pelts  which 
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contributed  prozimattiir  to  the  qwlUne  there- 
of? Answer:  No. 

"What  Bnm  of  money  will  compensate 
plaintiff  for  tbe  damages  suOered  In  conse- 
quence of  the  apolllng  of  said  pelts?  An- 
swer: Twelve  hundred  fifty-one  and  86/100 
dollars.   (By  the  Court)" 

Motions  of  defendant  to  diange  the  an- 
swer of  the  second  question  from  "No"  to 
"Yes,"  and  for  Judgment  upon  the  Terdlct 
as  corrected,  also  for  judgment  based  upon 
the  verdict  and  the  minutes  of  the  court, 
were  denied  and  due  exception  taken.  Judg- 
ment  was  entered  in  ftivor  of  the  plaintiffs, 
trma  which  this  appeal  was  taken. 

a  H.  Tan  Alstlne^  H.  J.  KUUlea,  and  Rodg- 
er M.  Trnmp^  all  ct  SOlwaukee,  tor  appel- 
lant John  O.  Bnasell,  of  Hartford,  for  re- 
spondents. 

KEBWIN,  J.  (after  stating  the  facts  as 
above),  [1  ]  It  Is  first  Insisted  by  counsel  for 
appellant  that  this  action  cannot  be  main- 
tained because  of  the  Gamia<^  amendment 
to  the  Hepburn  Act  ^  U.  S.  Stats,  at  Large, 
096),  which  mokes  the  initial  canrler  llaUe; 
hence  the  action  In  this  case  should  have 
been  commenced  ogainat  the  Initial  carrier, 
tbe  Lake  Shore  &  Mldil^  Southern  BaU- 
way  Company.  This  question  was  consider- 
ed In  Tradewell  t.  cailcago  &  M.  W.  By.  Co., 
136  N.  W.  794,  and  this  ooort  said:  "We 
think  the  rule  established  by  this  court  that 
action  may  be  maintained  against  the  last 
carrier  is  still  in  forc^  and  not  abn^ted  by 
the  Garmack  amendmeait*'  We  are  ariced  by 
counsel  for  appelant  to  reconsider  this  state- 
ment, and  it  Is  urged  that  It  la  not  the  law, 
but,  on  the  contrary,  it  is  Indsted  that  the 
action  cannot  be  maintained  against  the  last 
carrier  since  the  passage  of  the  (3armack 
amendment  The  contention  of  counsel  upon 
this  point  Is,  In  substance,  that  the  contract 
of  Bblpment  from  Monroe,  Mich.,  to  Milwau- 
kee, Wis.,  was  an  Interstate  commerce  con- 
tract under  which  tbe  initial  carrier  was 
made  liable  under  the  Carmack  amendment; 
the  connecting  carrier,  the  defendant  here, 
being  merely  the  agent  of  tbe  initial  carrier, 
therefore  not  liable  to  the  plaintiffs.  That 
Congress  having  legislated  r^pecting  the 
matter,  such  act  superseded  all  state  laws, 
statutory  and  common,  covering  the  same 
field.  Whether  this  contention  would  be 
sound  In  tbe  absence  of  tbe  proviso  In  the 
Carmack  act,  namely,  "provided  that  nothing 
in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  under  exist- 
ing law,"  we  need  not  consider.  We  think  it 
clear  from  the  whole  act  that  the  purpose  of 
Congress  was  to  give  a  remedy  absolutely  in 
all  cases  against  tbe  Initial  carrier,  but  at 
tbe  same  time  preserve  all  remedies  existing 
before  the  passage  of  such  act  Now,  before 
the  passage  of  the  Carmack  act,  the  plain- 


tiffs In  this  state  clearly  would  have  a  reme- 
dy against  the  last  carrier,  and,  as  we  held 
in  the  Tradewell  Case,  we  do  not  ttiink  that 
remedy  was  abrogated.  We  have  carefully 
considered  the  argum^it  of  counsel  and  the 
authorities  dted  upon  this  proposition,  and 
are  still  of  the  opinion  that  the  action  In  this 
case  was  properly  brought  against  the  last 
carrier.  Tradewell  v.  G.  &  N.  W.  By.  Co.,  so- 
pra;  Stmebing  Co.  v.  Merchants'  D.  T.  Co., 
142  Wis.  657,  126  N.  W.  21;  Lamb  v.  0,  M. 
&  St  P.  Ry.  Co.,  101  Wis.  138,  76  N.  W.  1123; 
Laughlin  et  al.  v.  C.  &  N.  W.  Ry.  Co.,  28 
Wis.  204,  9  Am.  Rep.  493 ;  Stolze  v.  Ann  Ar- 
bor R.  Co.,  148  Wis.  205,  134  N.  W.  376. 

[2]  The  evidence  In  this  case  Is  ample  to 
support  a  finding  that  the  goods  were  in  good 
condition  when  received  by  the  defendant 
and  were  damaged  when  they  reached  Hart- 
ford, Wis.  The  defendant,  therefore,  is  lia- 
ble unless  It  appears  that  tbe  damage  was 
through  some  cause  for  which  It  is  not  re- 
sponsible. 

[3]  The  negligence  relied  upon  here  by 
plaintiffs  is  the  failure  of  defendant  to  sea- 
sonably give  notice  of  tbe  arrival  of  the  ship- 
ment of  pelts  in  Milwaukee.  It  is  claimed 
by  counsel  that  the  second  and  third  ques- 
tions of  the  special  verdict  on  the  giving  of 
notice,  and  whether  failure  of  defendant  to 
exercise  reasonable  care  in  giving  notice  was 
the  proximate  cause  of  the  damage,  are  con- 
trary to  the  evidence  and  in  this  behalf  It  Is 
Insisted  that  Qie  defendant,  owed  no  duty  to 
give  notice  to  the  plalntUEs.  It  appears, 
however,  that  the  bill  of  lading  contained  the 
words  "noU^  Uber  Bros,  at  Hartford,  Wis- 
consin,"' and  Qie  plalntifb  offered  evidence 
of  custom  existing  to  that  effect,  which  evi- 
dence was  ruled  out  Counsel  for  defendant 
on  the  trial,  however,  admitted  that  it  was 
the  duty  of  tbe  defendant  to  give  the  notice. 
So  we  think  it  was  ftUrly  established  in  tbe 
case  that  the  defendant's  dut?  as  a  common 
carrier  required  it  to  give  notice  to  plalntUb 
of  tbe  arrival  of  the  car  at  Milwaukee. 

[4]  The  question,  therefore,  arises  wheUier 
there  Is  sufficient  evidence  to  support  the  an- 
swer of  the  jury  to  the  second  question  of 
the  special  verdict  It  appears  from  the  evi- 
dence that  the  car  arrived  In  Milwaukee  ou 
the  morning  of  the  16th  of  September,  and 
that  plaintiffs  were  not  notified  of  such  ar- 
rival until  September  20th.  In  view  of  the 
fact  that  the  goods  were  perishable,  and  that 
defwdant  knew  it,  and  that  notice  could 
have  been  given  in  a  much  shorter  time,  and 
also  in  view  of  the  evidence  tending  to  show 
tliat  the  delay  was  sufficient  to  cause  the 
damage  because  the  pelts  would  remain  In 
good  condition  for  at  least  8  or  10  days  In 
warm  and  longer  In  cool  weather.  It  was  a 
question  for  tbe  jury  to  say  whetiier  or  not 
tbe  defendant  exercised  reasonable  care  and 
diligence  In  notifying  plalntiXCs.  So  we  think 
It  cannot  be  said  that  the  second  question  of 
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tbe  qwdal  Tvrdkt  1>  not  supported  1^  the 
evidence. 

[I]  We  also  ttdok  that  tbe  tblrd  question 
as  to  wbethN  or  not  tbe  fatlare  to  exercise 
cire  In  giving  notice  was  the  proximate  canse 
of  tbe  spoiling  of  the  pelts  Is  stipported  by 
tbe  evldmce. 

It  Is  argued  that,  onless  the  ptits  beoune 
damaged  between  tbe  18th  and  20th  of  Sep- 
tember, tbe  fiillure  to  glre  notice  of  the  ar^ 
Ttval  In  Milwaukee  was  not  the  proximate 
cause  of  such  damage,  and  that  there  Is  not 
«  sdnUlla  of  evidence  tending  to  show  that 
the  pelts  were  damaged  between  those  dates. 
We  do  not  think  It  necessa^.  In  order  to  en- 
title plaintiffs  to  recover,  to  show  that  the 
pelts  were  damaged  between  the  16tli  and 
20tb,  altboiigb  we  think  the  Jury  wonld  be 
mrranted,  from  the  evidence,  In  finding  that 
tbe  damage  occnrred  during  that  period,  In 
riew  of  the  fact  tliat  tbe  proof  tends  to  show 
that  the  pelts  were  shipped  on  the  10th  or 
lltb  of  September  and  would  remain  In  good 
coDdltlon  for  8  or  10  days  In  warm  and  long- 
er in  cool  weather,  and  that  notice  was  not 
given  until  tbe  20tb.  The  evidence  also  tends 
to  show  that  the  car  did  not  reach  Hartford 
until  September  23d,  and  that  plaintiffs  were 
DOt  notlOed  of  such  arrival  until  tbe  24tb. 
This  evidence  shows  that  tbe  pelts  were  not 
damaged  until  after  they  arrived  in  Mil- 
waukee. 

[I]  It  Is  further  insisted  that  the  evidence 
shows  contributory  n^ligence  on  tbe  part  of 
the  plaintiffs.  There  ts  no  finding  of  contrib- 
utory negligence,  but  in  tbe  fourth  question 
of  tbe  special  verdict  tbe  Jury  found  tliat  the 
act  of  the  shippers  In  routing  tbe  shipment 
to  Milwaukee,  instead  of  Hartford,  contribut- 
ed proximately  to  the  spoiling  of  the  pelts. 
It  will  be  observed,  however,  that  the  answer 
to  tbe  fourth  question  does  not  find  that  the 
shippers  were  negligent  in  routing  the  ship- 
ment to  Milwaukee  Instead  of  Hartford,  but 
that  It  only  contributed  to  tbe  spoiling  of 
tbe  pelts.  This  obviously  Is  based  upon  the 
idea  that  It  took  a  longer  time  to  ship  to 
Ullwaufcee  and  then  to  Hartford  than  di- 
rect to  Hartford;  but  it  by  no  means  follows 
that  this  established  contributory  negllgeuce 
OQ  tbe  part  of  the  shippers,  because  they 
had  a  right  to  select  the  route  if  shipment 
by  the  route  selected  could  be  made  In  the 
exercise  of  ordinary  care  without  damage 
to  tbe  pelts.  There  was  ample  time  to  route 
by  Milwaukee  without  injuring  the  pelts  if 
proper  care  bad  been  exercised  on  the  part 
of  the  defradant  It  was  not  established, 
therefore,  that  the  plaintiffs  were  guilty  of 
contributory  negligence.  Stucke  v.  Milwau- 
kee ft  M.  R.  Co..  9  Wis.  202 ;  Valln  v.  Mil- 
waukee &  N.  B.  Co.,  82  Wis.  1,  51  N.  W. 
lOH  88  Am.  St.  Rep.  17;  Lamb  v.  a,  M.  ft 
St.  P.  By.  Co..  101  Wis.  138,  76  N.  W.  1123 ; 
itbeannan  ft  R.  <m  Negllgenoet  99. 

We  are  conTlnced  that  no  error  was  com- 


mitted on  the  trial,  and  tliat  Oe  flndlnga  of 
the  jury  are  sui^iorted  by  the  evidence; 
The  Judgment  Is  affirmed. 

TIMLIN,  J.,  dlBsentin«. 


HONK  T.  HTJRLBURT. 

(Supreme  Court  of  Wiscousin.  Oct  20,  1912.) 
L  Plkaoino  ({  237*)  —  Coicplmitt  —  Ahsnd- 

HENT  APTEB  VBBDICT. 

Under  St.  1898,  {  2830,  which  authorizes 
amendment  of  pleading  to  conform  to  tbe  proot 
It  Is  not  error  to  permit  tbe  complaint  to  Iw 
amended  after  verdict  to  conform  to  the  ques- 
tions litigated  at  the  trial. 

[Ed.  Note.— For  other  caaes,  see  Pleading, 
Cent  Dig.  M  603-610 ;  Dec.  Dig.  f  237.*J 

2.  Pabent  and  Child  (i  3*)— Medical  Skbt- 
zcEB  TO  Child— LiABiuTT  or  Stkpfathbb. 

Defendant  la  liable  to  pbyiidani  fbr  serv- 
ices rendered  to  his  stopcmid  who  lived  with  de- 
fendant, though  the  cnild'a  father  was  alive, 
and,  on  divorce  from  the  cliild's  mother,  had 
been  ordered  to  pay  her  $5  montlily  during  tbe 
child's  minorlb  for  his  support:  defendant 
having  assumed  l£e  obligation  of  providing  tbe 
child  with  necessaries,  and  having  ^rmitted  tbe 
services  to  be  rendered  without  objection. 

[Ed.  Note.— For  other  caaee,  see  Parent  and 
Child,  Cent  Dig.  H  33-62 ;  Dec.  Dig.  f  3.*] 

3.  Appeal  and  Ebbob  ({  1062*)— Habuuss 
Erbob— Special  Questions— Refusal. 

It  was  not  error  to  refuse  to  incorporate 
defendants  requested  questions  in  a  Bpecial 
verdict,  where  the  verdict  fully  covered  all  the 
inquiries  sunested  by  tbe  questions,  and  all 
the  litigated  fssnes. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4212-4218;  Dec^  Dig.  i 
10«2.*3 

Appeal  from  Circuit  Court,  dark  County; 
James  O'Nell,  Judge. 

Action  by  R.  W.  Monk  against  William 
Hurlburt  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

In  February,  1910,  John  Murray,  then  17 
years  of  age,  while  attending  school  at 
Nelllsville,  became  111.  The  plaintiff,  a  prac- 
ticing physician  and  surgeon  at  NellisvlUe, 
was  called  by  Murray's  roommate  to  treat 
him.  In  1901  Murray's  mother  was  divorced 
from  bis  father.  Tlie  decree  of  divorce  gave 
the  custody  of  tbe  child  to  the  mother,  and 
ordered  the  father  to  pay  to  her  ^  per 
month  during  the  minority  of  the  child  for 
his  support.  Murray's  father  has  not  made 
these  payments.  Five  years  before  Murray 
tiecame  111,  the  defendant,  who  Is  a  farmer 
residing  some  miles  from  NellisvlUe,  married 
Murray's  mother.  A  couple  of  weeks  after 
bis  mother's  marriage  to  the  defendant, 
Murray,  then  12  years  of  age,  came  to  the 
home  of  tbe  defendant  to  live.  At  the  time 
of  her  marriage  to  the  defendant  Murray's 
mother  bad  between  fSOO  and  (400.  She  has 
since  received  about  (100  from  her  father's 
ratate.  Murray  was  never  legally  adopted 
by  the  defendant  On  the  day  after  Murray 
became  111,  he  went  to  tbe  home  of  a  married 
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slater  In  NeUIsTlIle,  and  wbUe  be  was  there 
be  was  treated  by  the  plaintiff.  Shortly  aft- 
er Murray  became  ill,  the  defendant  brought 
bis  mother  to  her  daughter's  home,  and  she 
remained  there  to  narse  him.  Early  in 
March,  1910,  a  necessary  operation  was  per- 
formed on  Murray.  Another  physician  as- 
sisted tbe  plaintiff  In  operating.  Sui^les 
and  medicines  for  Murray  were  procured 
from  a  drug  store  and  charged  to  tbe  de- 
fendant Several  times  during  Murray's  ill- 
ness tbe  defendant  came  from  his  farm  to 
see  him.  During  these  visits  he  met  the 
plaintiff,  but  did  not  direct  bim  to  care  for 
Murray,  or  to  perform  tbe  operation;  nor 
did  he  object  to  such  treatment  of  Murrsy  by 
the  plaintiff.  When  Murray  had  recovered 
sufficiently  so  that  bis  mother's  attendance 
was  no  longer  necessary,  she  returned  to  the 
farm,  and,  when  Murray  was  able,  be  also 
went  there.  While  he  was  at  tbe  farm  the 
plaintiff  called  to  treat  hfm,  and  Murray 
called  at  the  plalntifTs  office  for  treatment. 
The  plaintiff  last  treated  Murray  in  the 
month  of  July.  1010. 

The  claim  of  the  physician  who  assisted 
the  plaintiff  in  the  operation  on  Murray  and 
tbe  claim  for  medicines  and  drugs  have  been 
assigned  to  tbe  plaintiff,  and  he  seeks  to  re- 
cover for  tbem  and  for  bis  own  services,  on 
the  ground  that  tbe  defendant  stood  In  the 
place  of  a  parent  to  Murray  and  had  oc- 
cupied the  position  of  a  lawful  parent  to 
him,  particularly  with  reference  to  support- 
ing and  maintaining  him  and  supplying  him 
with  necessaries.  The  plaintiff  kept  bis  ac- 
count In  Murray's  name.  Some  credits  on 
the  account  were  paid  by  Murray  and  others, 
but  tbe  plaintiff  has  made  no  payment  on 
any  of  these  accounts.  Judgment  was  ren- 
dered in  Justice  court  In  plalntiCTs  favor, 
and  an  appeal  was  taken  by  the  defendant 
to  the  circuit  court 

In  addition  to  the  facts  above  set  out,  the 
eTldence  tends  to  show  that  the  defendant 
advised  with  his  wife  concerning  Murray 
and  bis  education;  that  be  kept  no  account 
of  tbe  cost  of  his  board  and  lodging,  or  of 
any  of  tbe  articles  furnished  him;  that  he 
permitted  him  to  remain  upon  the  farm  and 
to  attend  school;  that,  when  Murray  attrad- 
ed  high  school  at  Neillsvllle,  he  paid  grocery 
bills  contracted  by  blm  and  charged  to  the 
defendant;  and  that  be  permitted  Murray  to 
retain  and  spend  any  moneys  he  earned  dur- 
ing vacations.  Later  be  paid  Murray  for 
work  he  did  on  tbe  farm  when  he  could  have 
earned  money  elsewhere.  The  defendant 
testified  that  he  never  asserted  or  bad  con- 
trol of  Murray.  Tbe  Jury  returned  a  special 
Terdlct  finding  that  the  services  and  the 
medicines  furnished  Murray  were  necessa- 
ries; that  the  defendant,  after  Murray  came 
to  his  home  to  live  with  blm,  treated  blm  as 
a  son  with  reference  to  accepting  his  serv- 
ices and  providing  for  his  support  and  main- 
tenance up  to  and  including  the  time  when 
the  services  were  rendered  by  the  plaintiff 


and  tbe  medicines  were  furnished ;  and  that 
the  plaintiff  and  the  druggist  bad  reason- 
able grounds  for  believing  that  the  defend- 
ant stood  in  the  position  of  a  parent  to  Mur- 
ray and  had  assumed  the  obligation  of  sup- 
porting him.  After  the  rendition  of  tbe 
verdict,  the  court  denied  defendant's  motion 
to  change  answers  to  the  questions  of  the 
special  verdict,  and  allowed  and  permitted 
an  amendment  to  the  complaint,  alleging 
that  for  more  than  two  years  before  tbe 
services  were  rendered  by  tbe  plaintiff  and 
the  medicines  furnished  the  defoidant  had 
stood  in  the  place  of  a  parent  to  Murray; 
that  be  bad  during  that  time  furnished 
him  with  board,  clothing,  and  schooling; 
that  be  bad  permitted  Murray  to  obtain 
goods  upon  defendant's  credit ;  that  he 
had  allowed  Murray  to  make  bis  home 
with  blm  during  school  vacations,  and  bad 
accepted  Murray's  services  without  compen- 
sating blm  therefor  and  without  keeping  ac- 
count of  board,  clothing,  and  other  neces- 
saries furnished  him;  that  the  rendition  of 
tbe  services  and  tbe  furnishing  of  medtcine» 
to  Murray  were  necessaries;  that  the  de- 
fendant had  notice  within  a  few  days  of  the 
rendering  of  the  services  and  the  furnish- 
ing of  the  medicines,  and  bad  knowledge  that 
tbe  services  were  being  rendered  and  the 
medicines  furnished;  that  tbe  defendant 
knew  that  tbe  operation  was  to  be  perform- 
ed; that  tbe  defendant  furnished  Murray 
with  a  horse  to  go  from  the  farm  to  Neills- 
vllle to  receive  treatment  from  the  plaintiff 
and  to  obtain  medicines;  and  that  the  de- 
fendant had  never  objected  to  the  service* 
being  rendered,  or  the  medicines  furnished, 
and  bad  not  then  denied  liability  therefor. 
This  Is  an  appeal  from  the  Judgment  on  the 
verdict 

Emery  W.  Crosby,  of  NelllsvUle  (R.  J. 
MacBride,  of  Neillsvllle,  of  counsel),  for  ap- 
pellant S.  M.  Marsh,  of  NetilsvUle,  for  re- 
spondent 

SIEBBCKER,  J.  (after  stating  the  facts 
as  above).  [1]  The  objection  to  the  amend- 
ment of  tbe  complaint  after  verdict  upon 
the  ground  that  it  operated  to  defendant's 
injury,  Is  not  sustained.  It  appears  that  the 
parties  litigated  tbe  questions  embraced  in 
this  amendment  at  tbe  trial,  both  before  the 
Justice  and  In  the  circuit  court  By  allow- 
ing the  amendment  the  court  did  no  more 
than  to  conform  tbe  pleadings  to  the  proof, 
pursuant  to  the  provisions  of  section  2830, 
Stats.  All  the  fitcts  embraced  in  this  pleads 
tug  were  b^ore  the  court  Under  such  a 
state  of  the  case,  the  action  of  the  court  in 
no  way  Injured  the  ai^)ellant,  was  promotive 
of  justice,  and  la  abundantly  supported  hy 
tbe  adjudications.  See  the  following  cases 
and  those  referred  to  therein:  Gates  t. 
Paul,  117  Wis.  170,  94  N.  W,  55;  Klelmen- 
hagen  v.  Dixon,  122  Wis.  626,  100  N.  W. 
826 ;  Hopkins  v.  C.  M.  ft  St  P.  B.  0(k,  128- 
Wis.  403,  107  N.  W.  33a 
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[2]  Tbe  contention  la  made  that  the  facts 
and  drcmnstaQces  shown  do  not  establish 
defaidant'8  UablUty  for  the  professional 
services  plaintiff  rendered  for  Morray,  de- 
fendanfB  stepson.  The  tacts  of  the  case 
safBciaitly  aM>ear  in  the  foregoing  state- 
ment, and  need  not  be  repeated.  The  jury 
fomid  that  the  defendant  stood  In  the  posi- 
tion of  parent  to  his  stepson ;  that  idalntiff 
had  reasonable  grounds  for  bellevii^  that 
this  relation  existed;  that  the  defendant 
had  assomed  the  obligation  of  providing  the 
boy  with  necessaries;  and  that  a  special 
exigency  as  to  the  boy's  health  existed  re- 
quiring medical  and  surgical  tceatment  It 
Is  manifest  tiiat  the  defendant  waa  folly  ap- 
prised of  tbe  boy's  sick  condition;  that  he 
understood  such  treatment  was  nec^sary; 
that  be  knew  it  was  being  furnished  by  the 
plaintiff;  that  he  Interposed  no  objection 
thereto;  and  that  he  so  acted  throughout 
the  period  of  the  boy's  illness  as  to  show 
approval  of  plaintiff's  course  1b  rendering 
the  services.  Under  this  state  of  tbe  facts, 
the  defendant's  liability  for  tbe  value  of 
tbe  services  rendered  by  the  plaintiff  is  fully 
established  within  tbe  principle  that  the 
law  implies  a  promise  where  a  parent  with 
full  knowledge  of  the  facts  and  without  ob- 
jection allows  and  approves  of  his  child  be- 
ing furnished  with  necessaries.  We  consid- 
er the  Instant  case  to  be  within  the  rule  ap- 
proved in  McGoon  v.  Irvin,  1  Pin.  626,  44 
Am.  Dec.  409,  and  Zelley  r.  Dnnwlddle,  08 
Wis.  42S,  74  N.  W.  126^  40  L.  B.  A.  578,  67 
Am.  St.  Rep.  820. 

tH  The  dalm  that  the  court  erred  in  not 
tncoipwatlng  defendant's  reanested  qaestkma 
In  tbe  i^ecial  verdict  is  not  supported.  The 
court  practically  adoiited  d^endant's  qiWB- 
tiim  rating  to  tbe  existence  of  a  qwcW 
exlgmcT  tat  famishing  medical  services. 
The  verdict  folly  covers  all  the  Inquiries  sug- 
gested by  the  rejected  questions  and  embrac> 
es  tbe  litigated  Issues  in  the  case. 

We  liave  examined  tbe  exertions  dted  to 
onr  attention  to  roUngs  on  evld«ice  and  to 
Instmctions  given  the  Jury.  They  are  not 
ef  sufflctoit  importance  to  require  restate- 
ment berei.  No  pr^ndidal  error  was  com- 
mitted as  regards  them. 
TbB  lodgment  appealed  from  Is  affirmed. 


LOBHR  V.  DIGKSON.t 
<8iipreme  Conrt  of  Wiaeonaln.  Oct  2^  1912.) 

1.  AFPUL  and  EBBOB  (I  1001*)~BlVIEW— 
YSKDICTS  ObTJUHED  BT  FEBJUBED  EVI- 
DENCe. 

WTiere  a  verdict  was  clearly  obtained  by 
the  pexjary  of  one  of  tbe  litigants,  the  oourt 
"honld  exerdte  tbe  broad  discretion  vested  in 
it  and  Bet  aside  the  verdict  on  tbe  groond  that 
the  promotion  of  justice  demands  anch  action. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  S922,  SdS^-SOSi;  Dec 
INg.  I  1001.*] 


2.  VeNDOB  AWD  PdBOHASEB  (I  850*)— FOHE- 
CLOSDBE— REnBUPTIOn— DaUAOES  FOB  CON- 

CEAUfEHT  —Evidence. 

In  an  action  to  recover  damages  resulting 
from  the  defendant's  concealing  himself,  so  that 
tbe  plaintifE  could  not  redeem  from  a  Judgment 
of  foreclosure  within  the  time  set  therefor,  evi- 
dence Mtd  inaufficieat  to  sustain  findinga  that 
tbe  plaintiff  made  a  reasonable  effort  to  make 
or  tender  payment,  and  that  the  defendant  so 
concealed  himself. 

[Ed.  Note^For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig,  {{  1048-1046;  Dea  Dig. 

I  350.*] 

3.  Vendob  and  Pubchaseb  il  350*)— FOKB- 
cr^sDRB— Redehption—Dahaqes  foe  Oon- 
CKALKENT— Evidence. 

In  an  action  for  damages  from  the  defend- 
ant sfOlefred  concealing  of  himself  to  prevent 
the  plaintiff^s  redemption  from  a  foredosure  de- 
cree, evidence  held  insuffident  to  sustain  a 
nndiog  that  the  defendant  on  or  about  the  day 
upon  which  the  time  for  redemption  expired  ex- 
tended the  time  of  redemption  for  a  few  days. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pu^aser,  Cent  Dig.  f|  1043-1046;  Dec  Dig. 

4.  Costs  (|  256«)— Appeai^Pbintino  Oases 

—VIOLATION  or  COUBT  RuLE. 

Where  a  case  containing  900  pBgea,  not 
includmg  the  index,  embraced  immaterial  and 
trivial  matter,  and  could  have  been  printed  In 
200  pages,  waa  accompsoied  by  a  brief  of  219 
pages,  givmg  no  orderly  presentation  of  the 
jsaues  or  of  the  matters  relied  on  by  appellant 
to  support  hiB  contentions,  the  appellant  is  not 
niutled  to  tbe  costs  of  wmting  under  Snpreme 
Court  rule  44  (108  N.  W.  vili).  providhig  that 
no  costs  shall  be  taxed  for  printing  any  case  or 
brief,  unless  the  rules  shsll  be  complied  with. 

Appeal  from  Oircnit  Ooort,  IfUwaokee 
County;  J.  a  Ludwlg,  Judge. 

Action  by  Oscar  Loebr  against  David  Dlck- 
Bon.  From  a  Judgment  for  lAOntlfl^  defend- 
ant appeals.  Beversed  and  remanded,  with 
directions  to  di^miyi. 

See,  also;  126  Wis.  641.  100  N.  W.  793,  4 
L.  R.  A.  (N.  8.)  086;  141  Wla  382,  124  N.  W. 
293,  30  L.  R.  A.  (N.  S.)  495. 

In  the  year  1902  plaintiff  contracted  to 
buy  certain  property  of  the  defendant,  des- 
ignated as  Spring  Bank,  for  $53,000.  Plain- 
tiff paid  $2,000  in  cash  on  the  contract,  and 
later  made  other  payments.  TO  secure  another 
payment  he  conveyed  to  the  defendant  cer- 
tain land  in  Nebraska,  valued  at  $2,000,  as 
collateral  security,  and  also  deeded  outright 
to  the  defendant  certain  other  real  estate. 
Plaintiff  was  unable  to  meet  his  payments 
as  they  fell  due  under  the  contract  of  sale, 
and  the  defendant  commenced  a  foreclosure 
action,  In  which  Judgm»it  of  strict  foreclo- 
sure was  rendered  In  February,  1005,  which 
Judgment  was  reversed  by  this  court  Jan- 
uary 0,  1906.  This  action  was  brought  by 
the  plaintiff  to  recover  damages  from  the 
defendant  resulting  from  the  defendant's 
concealing  himself,  so  that  plaintiff  within 
the  time  limited  could  not  comply  with  the 
terms  of  the  Judgment  entered  In  accordance 
with  tbe  mandate  of  this  court 


1  sas  lams  topic  and  wacttim  NUICBBR  In  Dw.  Dig.  A  Am.  Dig.  Key-No.  SerloB  a  R«p'r  inOexM 
tFor  opinion  tor  Judgment  on  couBterclaim,  vee  jgg  n,  w.  Iies. 
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On  tlie  trial  of  the  case  the  Jut  retnniea 

tbe  following  verdict: 

"Flnt  question:  IMd  Clarence  R.  Smith 
pay  and  tarn  over  to  plaintiff,  Oscar  Loehr, 
on  or  before  Augnst  23,  1906,  $70,000  In  pur- 
chase of  tbe  rights  and  interest  of  plaintiff 
In  the  ^ring  Bank  property?  Answer:  Tea. 

"Second  question:  Was  plaintiff  on  and 
before  August  23, 1906,  able,  ready,  and  will- 
ing to  pay  defendant  the  amount  due  to  re- 
deem Spring  Bank,  according  to  the  Judg- 
ment of  tbe  drcnlt  court  of  Waukesha  coun- 
ty, entered  February  23, 1906?  Answer:  Tea. 

"Third  question:  If  you  answer  the  sec- 
ond question,  'Yes,*  then  did  plaintifF  make 
reasonable  effort  to  make  or  tender  payment 
of  the  amount  due  to  defendant  on  and  be- 
fore Augnst  23,  1006?   Answer:  Yes. 

"Fourth  question:  If  you  answer  the  sec- 
ond and  third  questions,  'Yes,'  did  David 
Dickson  ooncMl  himself  from  plaintiff  so  a>i 
to  render  such  payment  or  tender  by,  or  on 
b^lf  of,  the  plaintiff.  Oscar  Loehr,  im- 
possible to  be  made  on  and  before  August 

23,  1806T  Answer:  Tes. 

'Tlftb  question:  Was  tbe  time  for  pay- 
ment of  tbe  proper  amcmnt  extoided  by  Da- 
vid DiAson  on  or  abont  Ai^nst  28, 190^  tor 
a  few  days?  Answer:  Yea. 

"Blztb  qaesUon:  If  yon  answer  the  fifth 
question,  'Yes,*  ma  payment  of  the  i»oper 
amount  tendered  by  Oscar  hotbr  and  re* 
fused  by  David  Didcson  within  such  extend- 
ed time?  Answer:  Yes. 

"Seventh  question:  If  yon  answer  the  fifth 
qnestlrai,  'Yea,'  and  the  sixth  question,  *No,' 
than  was  plaintiff,  during  such  extended  time 
and  down  to  and  including  August  28,  1906, 
able,  ready,  and  willing  to  pay  defoidant  the 
said  amount  due  the  defendant?  Answer: 
Yes. 

"Eighth  question:  If  you  answer  the  sev- 
enth question,  'Yes,'  then  did  plaintiff,  dur- 
ing sudi  extended  time  and  down  to  and  in- 
cluding August  28,  1906,  make  reasonable 
effort  to  make  or  tender  payment  of  the 
said  amount  to  defendant?  Answer:  Yes. 

"Ninth  question:  If  you  answer  the  sev- 
enth and  eighth  questions,  'Yes,'  then  did  Da- 
vid Dickson  conceal  himself  from  plaintiff 
so  as  to  render  such  payment  or  tender  im- 
possible to  be  made  by,  or  on  behalf  of,  tbe 
plaintiff,  Ctacar  Loehr,  during  aach  extended 
time  and  down  to  and  Including  August  28, 
1006?  Answer:  Yes. 

'*Tenth  question :  Did  defendant,  David 
Dickson,  on  August  23,  1906,  agree  with 
Richard  Hedrick.  acUng  for  plaintiff,  Oscar 
Loehr,  to  come  to  the  office  of  the  plaintiff 
on  August  26,  1906,  and  to  close  the  trans- 
action at  that  time  and  place?  Answer: 
Yes. 

"Eleventh  question:  Did  J.  E.  Wlldlsh  for 
and  in  behalf  of  the  defendant  on  August 

24,  1906,  offer  to  the  plaintiff  to  perform  the 
contract  on  tbe  part  of  the  defendant}  An- 
swer: No. 


"Twelfth  question:  If  you  answer  the  elev- 
enth question,  'Yes,'  did  the  plaintiff,  upon 
such  offer,  state  to  said  Wlldlsh  that  be  was 
not  ready?  Answer:  No." 

The  parties  stipulated  that  the  court 
should  determine  from  the  evidence  and  as- 
sess the  amount  of  damages  wtdc^  the 
plaintiff  was  entitled  to  recover.  If  entitled 
to  recover  anything  on  tbe  verdict,  and  ac- 
cordingly the  court  made  the  assessment  of 
damages,  the  amount  awarded  bdng  112,872.- 
16  damages,  together  with  the  costs  in  the 
action,  amounting  In  all  to  913,00630.  Tbe 
defendant  was  further  directed  by  the  Judg- 
ment to  reconvey  to  the  plaintiff,  by  good 
and  sufficient  deed  containing  covenants  of 
warranty  against  the  acts  of  the  d^endant, 
the  Nebraalut  lands  which  bad  been  thereto- 
fore conveyed  to  said  defendant  as  collateral 
security  for  the  payment  of  one  of  tbe  in- 
stallments due  upon  tbe  contract  From 
this  Judgment  tbe  defendant  appe^ 

J.  Wlldlsh,  of  Milwaukee^  for  appelant. 
Harper  ft  HcMynn,  of  Milwaukee,  for  re- 
spondent. 

BARNES,  J.  (after  stating  tbe  facts  as- 
abovQ).  Tbe  defendant  in  this  action  brought 
an  action  against  the  presmt  plaintiff  in 
the  year  1004  to  foredose  a  land  contract. 
A  Judgment  of  foreclosure  was  entered  In 
tbe  circuit  conr^  by  the  terms  of  which  tbe 
dtfendant  was  allowed  but  ten  days  from 
the  tntty  of  the  Judgment  In  which  to  re- 
deon.  On  an  appeal  from  such  Judgment 
this  court  held  that  the  time  for  redemption 
was  unreasonably  short,  and  reversed  the 
Judgment,  with  direction  to  enter  a  new- 
Judgment  allowing  the  defendant  six  months 
from  tbe  date  of  entry  thereof  In  which  to 
redeem.  This  case  Is  reported  In  126  Wis. 
641,  106  N.  W.  793,  4  L.  R.  A.  (N.  S.)  9S6. 
On  February  23, 1906,  Judgment  was  perfect- 
ed in  accordance  with  the  mandate  of  this 
court  Redemption  was  not  made  within 
six  months  from  February  23d.  After  the 
period  of  redemption  had  expired,  the  pres- 
ent action  was  brought  to  recover  damages 
against  the  defendant  because  the  latter 
had  fraudulently  concealed  himself,  so  that 
it  was  impossible  for  tbe  plaintiff  to  find 
him  and  make  tbe  necessary  tender  of  the 
amount  which  the  Judgment  required  should 
be  paid  in  order  to  entitle  the  plaintiff  to  a 
conveyance  of  the  premises  and  personal 
property  covered  by  the  land  contract.  The- 
amended  complaint  all^^  ability,  readi- 
ness, and  willingness  to  pay,  the  fraudulent 
concealment  of  the  defendant  so  that  pay- 
ment was  impossible,  and  a  sole  of  the  prem- 
ises by  tbe  plaintiff  for  $8,868.76  more  than 
was  necessary  to  pay  to  redeem  from  the 
Judgment,  and  demanded  Judgment  for  dam- 
ages in  tbe  sum  of  $12,068.76  in  the  aggre- 
gate. A  demurrer  was  Interposed  to  this 
complaint  which  was  sustained  by  the  cir- 
cuit court    The  order  sustaining  the  de- 
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mmrer  was  Terersed  on  an  appeal  to  this 
court,  aod  this  appeal  Is  reported  In  141  Wis. 
333,  124  N.  W.  293,  SO  L.  R.  A.  (N.  S.)  499. 
This  court  held,  In  substance,  that  It  was 
plainly  the  Intention  of  the  pleader  to  state 
8  caose  of  ecti<m  In  tort,  and  that  the  com- 
plaint did  not  state  a  good  cause  of  action 
in  tort.  It  farther  held,  however,  that  the 
deftedant  was  under  a  contractnal  obllga* 
tlon  not  to  secrete  himself  so  as  to  render  it 
hapossible  for  the  plaintiff  to  find  him  and 
make  die  necessary  tender,  and  that,  inas- 
mndi  as  the  complaint  contained  snffietent 
BTOimentB  to  show  snch  obligation  and  a 
breach  thereof,  the  complaint  stated  a  good 
cause  of  action  on  contract  After  the  re- 
rersal  of  tbe  order  In  qoestlim,  a  foxy  trial 
waa  had  ^^ch  resulted  In  a  judgment 
against  the  defoidant  for  flS|00K8O. 

Tbe  IssneB  tendered  by  the  amended  com- 
plaint whidi  was  before  this  conrt  on  de- 
mniier  were  mntdi  narrower  than  those  liti- 
gated on  tbe  trial.  That  eomiOelnt  set  forth 
tbat  JHAaou  k«pt  In  cracealmait  nntll  tlie 
last  day  on  which  redemption  could  be  made, 
wbea  be  was  found  1^  an  agmt  of  the  plain- 
tiff who  was  aeardiing  for  him,  and  that 
avoidant  thereupon  agreed  to  call  at  platai- 
tUFs  office  on  tbe  following  day  to  settle 
the  mattu  np,  bnt  tliat,  instead  of  doing  so, 
be  went  into  biding,  so  that  plaintiff  eonid 
not  find  bim  during  the  remainder  of  the 
month.  It  was  further  set  forth  that  tiie 
pardiaser  from  the  plaintiff  thereupon  de- 
manded back  the  970,000  which  he  bad  paid 
plaintiff  on  account  of  the  purchase,  and 
thereafter  plaintiff  was  unable  to  secure  tbe 
{60431.24  necessary  to  redeem.  On  the  trial 
plalntllf  testified  that  he  and  the  purchaser, 
one  Clarence  R.  Smith,  did,  in  fact,  find  the 
defmdant  on  August  ^Sth  in  one  of  the  rail- 
way depots  in  Milwaukee,  and  tbat  he  ten- 
dered tbe  necessary  amoant  to  redeem,  and 
defendant  refused  to  acc^t  the  tender  on 
the  ground  that  it  came  too  late,  and  that 
immediately  thereafter  Smith  demanded  and 
reeeired  back  tbe  $70,000  he  had  paid  plain- 
tiff for  a  good  title  to  the  property,  and  de- 
parted from  Milwaukee,  and  had  not  been 
heard  from  since.  It  is  also  claimed  ttiat 
there  was  testimony  tending  to  show  that 
tbe  defffldant  extended  the  time  for  making 
tbe  tender  for  a  few  days  from  August  23d, 
and  the  complaint  was  amended  after  the 
parties  liad  rested  to  conform  to  the  proofs 
above  referred  to. 

Tbe  material  Issues  In  the  case  were:  (1) 
Was  plaintiff  able  and  willing  to  pay  the 
amount  necessary  to  redeem  prior  to  August 
24. 1906?  (2)  Did  defendant  conceal  himself 
so  as  to  render  tender  or  payment  Impos- 
sible? ^  Was  the  period  of  redemption  ex- 
tended beytmd  August  23?  (4)  If  so,  was  a 
tender  made  within  tbe  period  covered  by 
the  extension?  (6)  Did  defendant  conceal 
himself  so  ss  to  prevent  a  tender  within  the 
period  covered  by  the  «ctenslon?  Tlie  Jury 


found  that  there  was  such  a  person  as  Clar- 
ence R.  Smith,  and  that  he  had  paid  plhln- 
tiff  $70,000  for  the  property  covered  by  the 
land  contract  refmed  to«  and  that  plaintiff 
was  ready,  willing  and  able  to  pay  the  $00.- 
181.24  necessary  to  redeem  on  and  boEore- 
August  28, 1906.  These  findings  are  support- 
ed by  the  evideDce  of  tiie  plaintiff  and  by 
that  of  the  witnesses  Scbarel,  Uneller,  and 
Hedrick,  and  there  Is  some  corroboration  of 
their  evidence  other  witnesses.  Notwith- 
standing this  array  of  witnessea.  It  Is  sel- 
dom that  a  case  comes  to  this  conrt  which 
presents  so  many  earmarks  of  having  been 
established  by  perjured  testimony  as  does- 
tbe  one  before  us.  It  Quires  an  attfding 
faith  in  the  integrity  of  witnesses  to  believe 
that  Uie  mysterious  and  elusive  Dr.  COarenoe- 
B.  Smith  waa  not  a  myth  invoited  to  meet 
tbe  necessities  of  the  can  if  plaintiff  wa» 
to  stand  any  show  of  recovery.  Tba  recon- 
dite H.  H.  Hayward  involved  In  Dorwin  v. 
Hagerty,  187  Wis.  161^  118  N.  W.  700.  seema 
to  have  found  a  counterpart  in  Dr.  Smltli. 
It  is  not  our  purpMe  to  ranmerate  with 
much  detail  the  varions  considerations  which 
tend  to  show  that  Smith  was  a  dummy  rig- 
ged np  for  the  occasion.  We  do  not  find  It 
necessary,  In  order  to  do  substantial  justice 
In  this  cas^  to  say  that  he  did  not  exist,  or 
that  be  did  not  pay  $70,000  to  ttie  plaintiff. 

[1]  Tbe  plaintiff  testified  that  in  1001  be 
met  Dr.  Smith  several  times  In  the  lobby  of 
a  hotel  at  Tancouver,  B.  C,  and  that  they 
rode  together  on  a  train  from  there  to  St. 
Paul,  and  that  Dr.  Smith  seemed  to  be  very 
much  interested  In  sanitariums.  Plaintiff 
did  not  make  his  contract  with  defendant 
untU  1002.  He  further  tesUfled  that  Smith 
came  to  Milwaukee  and  called  on  him  in  1902 
and  again  In  1903,  and  went  out  to  see  the 
property  covered  by  the  contract  with  de- 
fendant. Smith  was  next  accidentally  and 
opportunely  met  on  the  streets  of  New  York 
about  February  21,  1906,  when  tbe  plaintiff 
was  returning  from  a  six-month  trip  to  Eu- 
rope. In  New  Tork  they  talked  about  the  sani- 
tarium, and  then  came  to  Chicago  together. 
Smith  stayed  over  one  night  in  Chicago  and- 
came  to  Milwaukee  tbe  next  momli^,  and 
apparently  returned  to  Chicago  the  next 
night,  and  made  a  pilgrimage  back  to  Mil- 
waukee the  following  day.  He  seemed  to  have- 
had  a  great  aversion  to  Milwaukee  hotels,  be- 
cause, even  as  early  as  1908,  on  the  occasion 
of  his  visit  to  Milwaukee,  he  apparently 
went  to  Chicago  to  spend  the  night,  return- 
ing the  following  day.  Plaintiff  testified 
that  during  tbe  visit  to  Milwaukee  in  Febm> 
ary,  1906,  Smith  took  an  option  on  the  prop- 
»ty  for  $70,000,  paying  $1,000  therefor. 
Some  time  in  June  he  wrote  plaintiff  that 
he  would  come  to  close  the  deal.  Plaintiff 
thinks  this  letter  was  written  from  Winni- 
peg, but  the  letter  was  not  preserved.  The 
option  which  plaintiff  gave  Smith  was  draft- 
ed by  the  latter,  and  he  anwrently  forgot  that 
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be  was  a  Canadian,  and  gare  his  place  of  resi- 
dence as  the  "state  of  Manitoba."  In  his  ex- 
amination under  section  4096,  plaintiff  said 
that  this  option  was  given  in  July,  instead  of 
in  Febrnary.  On  the  same  lamination 
plalntur  testified  that  on  July  5th  Smith 
paid  him  something  over  |60,000  on  the  pur- 
chase, taking  back  as  secarlty  a  note  secur- 
ed by  a  trust  mortgage.  On*  the  trial  he 
said  the  money  was  paid  on  July  16tta.  Dur- 
ing none  of  these  important  negotiatlans  was 
any  lawyer  consulted  or  employed  by  either 
of  the  parties.  Tlien  the  search  for  Dickson 
was  prosecuted  with  unremitting  v^r,  but 
was  confined  to  looking  for  him  where  he  did 
not  happen  to  be.  According  to  the  evidence, 
Smith  was  In  Milwaukee  most  of  the  time 
between  July  5th  and  Augnst  28th,  but  his 
aversion  to  Milwaukee  hostelrles  continued. 
He  apparently  preferred  to  spend  his  sum- 
mer nights  in  Chicago  or  at  or  near  Racine, 
and  it  was  plaintiff's  belief  that  he  did  not 
favor  Milwaukee  to  the  extent  of  spending 
a  single  night  there.  Neither  did  plaintiff 
know  of  a  single  hotel  any  place  where  Smith 
had  registered,  unless  it  might  be  at  the 
.Waldorf  Astoria  in  New  York,  and  he  did 
not  know  whether  Smith  ever  registered 
there  or  not.  The  alleged  search  for  Dickson 
contlnned  down  to  August  2lBt,  but  he  had 
apparently  vanished.  Notwithstanding  this 
and  the  fact  that  the  time  to  redeem  would 
expire  on  Augnst  23d,  Smith  paid  to  plain- 
tiff the  balance  of  the  $70,000,  or  nearly 
9&,000  in  excess  of  the  amount  theretofore 
paid.  Althongli  plaintiff  kept  a  bank  ac- 
count, he  neithw  d^KMdted  the  first  payment 
of  over  $60,000  or  the  second  one  of  about 
$D,OOIX  It  was  not  claimed  that  there  was 
any  necessity  for  keeping  the  second  amount 
handy  so  as  to  be  prepared  to  tender  it  to 
Dickson.  Plaintiff  tesUfled  on  his  examina- 
tion under  section  4086  that  be  k^  the  first 
payment  In  a  satdiel  from  July  6th  nntU  An- 
giut  28th,  whfdi  was  in  his  ofBce  during  the 
day  and  at  his  home  at  night»  and  tliat 
be  had  the  money  with  him  all  the  time.  On 
the  trial  he  testified  that  the  first  payment 
was  not  made  until  July  16th,  and  that  most 
4a  the  time  he  kept  the  maoey  In  a  safe 
in  the  house  of  the  witness  Schar^  ^In- 
tiff  further  testified  that  both  payments  were 
made  In  currency.  No  real  attempt  was 
made  to  find  Dickson,  although,  according 
to  plaintUTs  evidence^  he  was  interested  in 
finding  him  to  the  ^tent  of  abont  $8,000. 
The  evidence  on  this  point  will  be  discussed 
later.  Attev  August  ^  1006,  Dr.  Smith  van- 
ished as  completely  as  Charlie  Ross.  It 
would  seon  that  a  doctor  who  had  a  veo.' 
diant  for  sanitariums  and  who  had  enough 
«f  this  world's  goods  to  carry  $70,000  around 
with  him  ought  to  be  easily  located  even  In 
such  a  city  as  Winnipeg  or  Vancouver.  If 
the  doctor  had  passed  away  or  had  remov- 
■ed,  others  should  have  been  found  who  knew 
him  or  knew  of  him.  The  story  was  so  ex- 


traordinary that  the  court  might  well  look 
to  the  plaintiff  to  furnish  this  proof.  It 
would  be  difficult  to  establish  the  n^Uve, 
because  plaintiff  was  either  unfortunate  in 
not  knowing  more  about  his  friend  or  cau- 
tious in  not  committing  himself  as  to  any 
particular  place  where  the  doctor  resided. 
Then,  too,  the  doctor,  for  a  man  of  means, 
was  as  careless  about  Intrusting  a  large  sum 
of  money  to  a  stranger  as  that  stranger  was 
about  handling  and  caring  for  It  after  he  got 
It    Just  why  the  doctor  advanced  $60,000 
before  Dickson  was  found,  so  that  a  tender 
could  be  made  to  him,  and  why  he  advanced 
plaintiff  $9,000  more  practically  withoat  se- 
curity on  August  21st,  two  days  before  the 
period  of  redemption  expired,  when  he  and 
plaintiff  had  been  diligently  looking  for  the 
defendant  without  success  since  July  5th,  are 
circumstances  that  call  for  some  better  ex- 
planation than  has  been  attempted.  We  have 
gtveu  but  a  brief  outline  of  ttie  evidence 
tending  to  show  the  mythical  character  of 
Smith,  and  do  not  find  It  necessary  to  pursue 
this  subject  farther,  as  we  do  not  bold  that 
the  first  and  second  findings  of  the  Jury 
should  be  set  aside  because  not  supported  by 
any  credible  evidence.    We  think  the  case 
was  one  where  the  trial  court  might  well 
have  exercised  the  broad  discretion  vested  in 
it  and  set  aside  the  verdict  on  the  ground 
that  the  promotion  of  Justice  demanded  such 
action,  even  though  no  other  rwson  was  ap* 
parent  to  the  court  for  taking  such  course. 
Courts  sit  for  the  purpose  of  ae^iag  that 
Justice  is  secured  by  litigants.  In  carrylne 
out  this  Important  function  Oiey  should  see 
to  it  so  far  as  they  can  that  litigants  are 
not  rewarded  for  commltUng  the  crime  or 
perjury  by  favorable  Jndgmenbs. 

if]  We  now  come  to  the  question  whether 
otbw  findings  of  the  Jury  essential  to  sus* 
tain  the  Jodgmoit  rendered  are  supported  by 
any  evldmoe  whatever.  The  fourth  finding 
will  first  be  considered.  By  it  the  Jury  found 
that  the  defendant  concealed  himself  so  as 
to  raider  tender 'or  pigment  the  lOaln- 
tiff  Impossible^  The  character  of  the  evi- 
dence offered  to  support  tbia  finding  and 
which  it  Is  claimed  does  support  it  may  be 
brl^  summed  up: 

The  defendant's  home  was  In  Mllwaakeew 
The  plaintiff  testified  that  during  tbe  months 
of  July  and  August,  1806,  he  wrote  numerous 
ietteni  properly  addressed  to  the  d^endant 
at  his  street  number,  that  they  were  proper- 
ly mailed,  and  that  In  them  he  informed  the 
defendant  that  be  was  ready  to  pay  up  the 
amount  required  by  the  Judgment,  and  ask* 
ed  tbe  defendant  to  meet  him  for  that  pur^ 
pose  and  that  none  of  these  letters  were  re- 
turned ;  that  plaintiff  also  drafted  a  number 
of  notices  to  the  same  effect,  and  either  car- 
ried them  personally  or  Beat  them  by  mes- 
senger to  defendant's  house,  and  that  the 
same  were  pushed  under  the  door  of  the 
bouse;  that  plaintiff  made  some  16  trips 
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to  the  boQW  during  the  time  stated  for  the 
purpose  of  seeing  htm  and  arranging  a  set- 
tlement; that  Smith  made  numerous  trips 
for  the  same  purpose,  as  did  Scharel,  Muel- 
ler, and  Bedrlck;  that  Inquiries  were  made 
of  a  woman  who  lived  near  Dickson's  house 
as  to  his  whereabouts,  and  that  she  was  un- 
able to  give  the  desired  information ;  that 
inquiry  was  also  made  of  a  saloou  keeper  in 
the  vicinity,  and  be  replied  that  he  did  not 
know  Dickson;  that  plaintiff  attempted  to 
coll  Dickson  by  telephone  at  his  bouse  a 
number  of  times;  that  some  one  in  the  in- 
terest of  plalntlfl  made  Inquiry  at  the  Pabst 
building,  where  defendant  formerly  bsd  an 
office;  that  an  attempt  was  made  to  get 
Wildlsb,  the  defendant's  attorney,  by  tele- 
phone, but  the  party  seeking  to  communicate 
with  him  was  unable  to  do  so  because  Wild- 
lsb was  out  at  the  time  of  the  Inquiry ;  that 
a  representative  of  the  plaintiff  called  at 
W'lldlsb's  office  on  the  21st  or  22d  of  August 
for  the  same  purpose,  and  again  found  that 
he  was  out,  and  finally  that  plaintiff  on  the 
Sd  of  July  offered  a  messenger  boy  two  dol- 
lars if  he  would  find  Dickson  for  bbn.  It 
was  further  testified  that  no  answer  was  re- 
ceived to  tbe  various  letters  or  notices  and 
that  none  of  the  letters  were  returned,  al- 
thoo^  there  were  directions  thereon  for  re- 
turn in  case  of  nondelivery.  It  was  also  tes- 
Ufled  that  one  night  when  the  plaintiff  at 
tempted  to  locate  Dickson  a  light  was  ob- 
served la  the  bouse,  and  that  It  was  tamed 
ont  when  plaintiff  attempted  to  get  in. 

Notwithstanding  this  testimony,  we  do  not 
think  there  was  a  selntUla  of  evidence  In 
the  case  wblcb  either  showed,  or  tended  to 
■how,  Uiat  IMckBon  was  in  hidlni^  or  that 
he  coDoeaied  himself  so  as  to  make  a  tender 
impoaslble.  It  Is  ratho:  strange  that  tbese 
fteqoeut  visits  shouM  be  made  to  a  bouse 
that  was  dosed,  and  to  a  bouse  that  was 
obvlonsly  nnoccnpled.  It  Is  estabUsdied  be- 
yond dispute  that  Dickson  closed  Us  boose 
In  Uay  or  tbe  forepart  of  June,  and  kept 
the  same  dosed  untU  October,  except  as  he 
occasionally  might  have  visited  it  when  he 
came  to  Hiliroukee;  that  be  with  his  family 
moved  oat  (m  the  S^lng  Bank  property  near 
Okandiee,  27  miles  from  Milwaukee,  and 
lived  then  continuously  and  openly  from 
June  to  October;  that  Dickson  had  occa- 
sion to  go  to  HUwaukee  frequently  to  at- 
tend to  his  bnsiness,  and  did  go  as  frequent- 
ly as  twice  a  week ;  that  he  collected  rents 
fr«D  some  80  tenants  during  his  trips  there, 
and  r^larly  made  deposits  In  the  Second 
Ward  Savings  Bank,  and  frequently  visited 
a  safety  deposit  company  in  which  be  bad  a 
couple  of  safety  deposit  boxes,  and  that  oc- 
casionally be  stayed  overnight  in  Milwaukee. 
Ttiere  is  not  a  shred  of  testimony  to  show 
that  Dickson  left  Milwaukee  for  the  pur^ 
poses  of  concealment,  or  that  be  did  any- 
thing whatever  to  conceal  himself  during  the 
months  of  July  and  August,  or  that  be  bad 
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any  reason  to  believe  that  plaintiff  intended 
to  redeem  when  he  moved  to  Spring  Bank. 
There  were  valuable  buildings  on  the  Spring 
Bank  property,  which,  by  the  way,  was  the 
property  plaintiff  had  contracted  to  buy.  By 
the  terms  of  that  contract  tbe  defendant  bad 
the  right  to  the  possession  of  the  property 
until  certain  payments  were  made,  which  tbe 
plaintiff  did  not  make.  The  plaintiff  knevr 
that  the  defendant's  son  had  occupied  the 
Spring  Bank  property  formerly  at  least,  and 
made  no  effort  to  ascertain  whether  he  was 
still  residing  there.  Tbe  plaintiff  knew  that 
one  Mrs.  Siemens  was  renting  one  of  the 
buildings  on  the  property  for  a  summer 
cottage,  and  knew  her  and  her  husband  well, 
and  made  no  inquiry  from  either  of  them  as 
to  where  IMdcson  was.  The  plaintiff  knew 
that  Wildlsh  was  the  attorney  for  Dickson 
In  the  litigation  between  them.  Tbe  evidence 
showed  that  Wildlsh  was  at  his  office  during 
tbe  months  of  July  and  August,  except  as  he 
might  be  away  for  an  occasional  day  or  so, 
and  practically  made  no  effort  to  ascertain 
from  him  where  his  client  was  at  least  up  to 
the  21st  or  22d  of  August,  and  apparently 
very  little.  If  any,  effort  was  made  then. 
Plaintiff  knew  that  Judge  Neelen  lived  In 
dose  proximity  to  Dickson's  bouse,  and  he 
testifies  that  he  asked  the  Judge  on  one  oc- 
casion whether  Dickson  was  at  home,  but  be 
did  not  take  the  trouble  to  ask  him  if  he 
knew  where  Dickson  was.  No  Inquiry  was 
made  of  Dickson's  nel^bors  as  to  his  where- 
abouts except  as  above  stated.  The  plaintiff 
consulted  no  attorney  as  to  the  propa  means 
of  finding  Dickson,  and  ndtber  did  he  con- 
sult any  monber  of  the  sheriff's  office  or  of 
the  polios  force.  Tbe  evidence  as  to  DlA- 
son's  whereabouts  was  not  only  gtran  by 
himself  and  members  of  his  family,  but  by 
a  number  of  wholly  disinterested  iritnesses. 
There  was  practical^  tbe  same  evidence  of 
hiding  that  might  be  shown  In  reference  to 
any  other  resident  of  Milwaukee  who  lived 
out  at  one  of  Its  suburbs  during  tbe  snmmer 
mouths.  It  is  a  little  strange  that  idalntiff 
and  bis  ag«its  should  make  so  many  trips  te 
a  house  that  was  dosed  up  and  unoccupied 
and  do  practically  nothing  else  to  find  the 
defendant,  when,  according  to  plaintiff's  tes- 
timony, so  mnch  d^wnded  oa  his  heii%  able 
to  locate  blm.  The  only  circumstance  we 
have  been  able  to  find  in  the  testimony  at 
all  tending  to  support  tbe  claim  of  the  plain* 
tiff  is  the  fact  that  he  said  he  wrote  numer- 
ous letters  and  received  no  answer  thereto. 
Dickson  denied  receiving  any  such  letters. 
He  was  under  no  legal  obligation  to  answer 
the  letters,  although  It  would  have  been  a 
courteous  thing  for  blm  to  have  done  so  had 
he  received  them.  But  Loehr  knew  at  a  very 
early  date  in  July  that  his  letters  were  not 
being  answered,  and  still  he  persisted  In 
sending  letter  after  letter  and  notice  after 
notice  to  the  same  place  and  continued  to 
make  trip  after  trip  day  after  day  to  the 
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same  bouse,  which  he  knew  to  be  closed  up 
and  unoccupied.  He  made  no  inquirlea  as 
to  Dickson's  whereabouts  of  any  one  who 
was  likely  to  know,  except  It  was  of  the 
woman  who  lived  near  him,  and  did  nothing 
to  ascertain  hts  whereabouts  that  was  at  all 
calculated  to  produce  results.  On  this  state 
of  the  record  we  are  unable  to  see  where 
there  Is  any  evidence  that  It  was  Impossible 
for  plaintiff  to  make  the  tender  because  the 
defendant  was  In  concealment. 

We  say,  therefore,  that  this  fourth  find- 
ing of  the  Jury  must  be  set  aside  as  not  sup- 
ported by  any  testimony.  What  has  been 
said  in  reference  to  the  fourth  finding  also 
applies  to  the  third  finding,  by  which  the 
Jury  said  that  the  plaintiff  made  reasonable 
efforts  to  tender  payment  of  the  amount  due 
to  the  defendant  on  or  before  August  23, 
1906.  We  think  It  would  bare  been  a  Tet7 
easy  matter  for  the  plaintiff  to  find  Mr.  Dick- 
son if  he  wanted  to  find  him. 

[3]  We  next  come  to  the  consideration  of 
the  fifth  finding  of  the  Jury,  by  which  It  was 
determined  that  on  or  about  August  23,  1906, 
the  defendant  extended  the  time  of  redemp- 
tton  for  a  few  days.  Two  different  transac- 
tions are  relied  upon  to  support  this  finding. 
It  is  argued  that  the  witness  Hedrick  fOnnd 
Dickson  on  the  23d  of  August,  and  Bemd  a 
demand  upon  him  on  behalf  of  the  plaintiff 
for  a  deed  of  the  premises  and  saUsfttction 
of  a  mor^ge  thereon  and  Uie  assignment 
of  insurance  policies  and  certain  other  things 
which  it  is  unnecessary  to  enumorat^  and 
that  at  the  time  of  serving  such  demand 
IXedrlck  requested  the  defendant  to  call  at 
the  plaintiff^  ofllCe  on  the  afternoon  of  the 
following  day  to  settle  the  matter  up  and 
that  defendant  agreed  to  do  so,  but  Called 
to  ke«p  his  inromlse.  Dickson  denies  making 
the  appointment  to  meet  the  plaintiff,  bat 
says  be  did  tell  Hedrick  that  be  would  take 
the  matter  up  with  his  attorney.  In  discus- 
sing this  finding  of  the  Jnry  we  shall  assume 
that  the  testimony  of  Hedrick  is  true  wher- 
ever there  is  any  conflict  between  the  wit 
'nesses,  because  the  Jwy  evidmtty  believed 
his  statement  as  to  what  conversation  took 
place.  There  was  no  statement  in  the  no- 
tice aened  that  plaintiff  was  ready  or  will- 
ing to  pay  over  the  money,  but  perhaps  it 
might  oe  fairly  implied  from  the  demands 
contained  In  the  notice,  which,  by  the  way, 
was  not  signed,  that  plaintiff  was  ready  to 
pay.  Construing  this  conversation  most  fa- 
vorably to  the  plaintiff,  It  might  be  held  to 
amount  to  an  agreement  to  extend  the  period 
of  redemption  until  the  afternoon  of  August 
24th  and  for  a  sufficient  length  of  time  there- 
after to  enable  the  plaintiff  to  call  on  the 
defendant  and  make  a  legal  tender  to  him 
when  he  found  that  defendant  did  not  keep 
his  agreement  to  call  at  his  office.  But  we 
fail  to  see  how  that  conversation  can  be  con- 
strued as  amounting  to  an  agreement  to  ex- 
tend the  time  of  redemption  from  August 


23d  to  August  28th,  when  the  plaintiff  In- 
sists that  be  actually  made  the  tender.  While 
the  Jury  found  that  plaintiff  was  In  con- 
cealment not  only  up  to  the  23d  of  August, 
but  also  thereafter  and  until  the  28th  of 
August,  we  bold  that  there  Is  no  testimony 
In  the  record  which  shows  that  he  was  ever 
in  concealment  a  single  day  or  a  single  hour. 
So  we  dismiss  the  claim  that  the  alleged 
agreement  between  Hedrick  and  Dickson  on 
the  23d  of  Angust  amounted  to  or  was  an 
agreement  to  extend  the  time  of  payment 
for  a  few  days  or  until  August  28th. 

The  second  ground  on  which  plaintiff  seeks 
to  support  this  finding  of  the  Jury  arises 
out  of  an  alleged  transaction  between  Wll- 
dlsh,  the  defendant's  attorney,  and  the  plain- 
tiff on  the  24th  of  August  After  Hedrick 
left  the  plaintiff's  demand  with  Dickson  on 
August  23d,  the  latter  went  to  the  office  of 
Wildlsh,  and  found  that  he  was  out,  and 
left  the  notice  there  with  a  memorandum  In 
reference  to  it  Wlldlsh  testified  that  on 
the  following  morning  he  found  the  demand, 
started  to  draw  some  of  the  necessary  pa- 
pers in  reference  to  the  transfer,  and  then 
went  over  to  Loebr's  office  and  told  him  that 
the  abstract  would  have  to  be  carried  down 
to  date,  and  that  possibly  a  new  abstract 
would  have  to  be  provided,  and  a  mortgage 
would  have  to  be  satisfied,  and  that  it  might 
take  a  few  days  within  which  to  complete 
the  transaction,  and  that  he  then  told  Loehr 
that  Dickson  was  ready  and  willing  to  per- 
form on  bla  part  and  asked  Loehr  If  he  was 
ready  to  pay  and  tbat  Lo^  told  him  he  was 
not  Loehr  does  not  deny  this  conversation, 
acept  by  saying  that  Wildlsh  did  not  call 
at  his  office,  and  that  be  did  not  have  any 
such  conversation  with  talm  on  August  24tb 
or  at  any  other  time.  Counsel  for  respond- 
eat  argoes  ttiat  the  Jury  bad  a  rig^t  to  be- 
lieve midlah  and  to  dlsbeUeve  Loebr  and 
that  it  etldoitly  did  so  as  to  Oils  transac- 
tion, and  thal^  inamnucb  as  Wildlsh  was 
Dickson's  attorney,  be  bad  a  right  to  bind 
his  climt  hj  extending  the  time  within  which 
payment  might  be  made  a  sufficient  length 
of  time  to  mable  the  parlies  to  get  tbe  pa- 
pen  ready.  The  trouble  with  the  conten- 
tion for  the  respondent  is  tbat  the  Jury  did 
not  believe  midish,  but  did  believe  Loehr.  By 
the  eleventh  finding  it  found  that  WHdlab  did 
not  on  August  21,  1906,  ottm  to  perfwm  the 
contract  on  the  part  of  the  defendant,  and 
by  the  twelfth  finding  it  found  tbat  the 
plaintiff  did  not  say  to  WUdlsb  tbat  he  was 
not  ready  to  perform.  Now,  It  may  be  Bald 
that  the  twelfth  finding  of  the  Jury  la  sup- 
ported by  the  testimony  of  other  witnesses 
than  the  plaintiff,  and  that  therefore,  it 
does  not  necessarily  follow  that  the  Jury  be- 
Ueved  Loebr's  eridence  to  be  true  when  It 
answered  that  question.  This,  however,  can- 
not be  said  of  the  answer  to  the  eleventh 
question.  Wildlsh  testified  posttlvely  that  he 
told  Loehr  the  defendant  was  ready  to  per- 
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form.  Tbere  !■  atMoltitely  no  erldence  In  the 
rectoA  to  dUgmte  tbe  testimony  of  Widish 
that  he  did  SB7  azcqit  that  of  Lo^  to 
the  ect  tJiat  Wildiah  was  not  In  his  office, 
and  that  be  did  not  have  any  conversation 
with  bim.  Tb«e  btiing  evidence  In  the  record 
wUcb  would  warrant  the  lury  in  answer- 
ing tbe  elerenth  qnestl<m  as  it  dld»  we  must 
assume  that  it  followed  such  evidence  when 
It  made  Its  answer,  and  that  it  found  Loehr's 
testimony  to  be  tme.  Its  answo-  to  the  fifth 
question  was  evidently  given  on  the  assump- 
tion ttiat  the  conversatton  between  Hedrlck 
and  Dickson  warranted  such  a  finding. 

We  therefore  hold  (1)  that  there  was  no 
evld«ice  in  the  case  tending  to  show  that 
Dickson  ever  concealed  hhnself  or  rendered 
It  iniiH>sslble  for  the  plaintiff  to  find  blm 
and  make  a  tender  to  him,  or  that  plaintiff 
used  reasonable  diligence  In  an  effort  to 
find  the  defendant;  (2)  that  there  was  no 
agreement  made  tither  on  the  23d  or  on  the 
'^4th  of  August,  or  at  any  other  time,  to 
extend  the  time  of  payment  to  August  28th, 
when  the  alleged  tender  was  made;  (3)  that 
defendant  had  the  right  to  refuse  tbe  tender 
made  on  August  28th,  if  one  was  made,  be- 
cause tbe  same  was  not  made  within  the 
time  prescribed  by  the  judgment.  It  follows 
from  these  conclusions  that  no  cause  of  ac- 
tion was  proved  by  the  plaintiff. 

[4]  The  ininted  case  contains  909  pages 
of  printed  matter  aside  from  a  rather  poorly 
prepared  index.  Nearly  all  of  the  evidence 
is  printed  by  giving  the  qnesUoos  and  an- 
swers. Everything  material  and  Immaterial, 
important  or  trifling,  Is  printed.  Several 
hundred  pages  are  devoted  to  irrelevant  mat- 
ter that  could  in  no  way  be  helpful  to  this 
court  on  any  aspect  of  the  case.  There  was 
Qo  necessity  for  preparing  a  case  to  exceed 
250  pages  in  length.  This  allowance  is  Ub- 
eraL  Tbe  appellant's  brief  contains  219  pag- 
es, and  gives  no  orderly  presentation  of  the 
issues  or  of  the  things  relied  on  by  appellant 
to  support  bis  contentions.  The  lack  of 
concentration  and  the  rambling  method  of 
argument  pursued  in  the  brief  rendered  it 
necessary  for  the  court  to  carefully  read 
over  the  mass  of  relevant  and  Irrelevant  tes- 
timony printed  in  the  case,  in  order  to  get 
a  clear  understanding  of  the  Issues  between 
the  parties  and  the  evidence  bearing  on  such 
issues.  All  the  material  questions  raised  by 
appellant  could  be  fully  treated  in  a  50-page 
tet^  If  all  tbe  cases  fbat  come  before  this 
court  were  prepared  and  presented  in  the 
way  this  one  has  been,  the  court  could  not 
begin  to  keep  up  wltli  its  work.  Bule  44 
1108  K.  W.  vUl)  of  tUa  court  is  neither  or- 
namental nor  Innocuous.  Under  it  no  costs 
will  be  allowed  aK>ellant  for  printing.  Ger- 
Ug  T.  Bell,  148  ma.  167,  126  M.  W.  871,  and 
cases  dted. 

The  judgment  of  the  circuit  court  is  re- 
rersed,  and  the  cause  is  remanded,  with  di- 


rections to  enter  Judgment  dismissing  flu 
cormplaint  No  coats  for  printing  will  be 
allowed. 


AMERICAN  CAN  00.  v.  STARS  et  aL 

(Supreme  Court  of  WlBconiln.   Oct  29,  1912.) 

L  AcnoN  (f  88*)— I>UPiJCiTT— Secoritiks. 

In  a  suit  to  collect  a  debt  the  fact  that 
the  plaintiff  has  as  securities  for  payment  of 
the  note  several  mortgages  and  certain  pledged 
personalty  which  it  prays  may  be  subjected  to 
the  payment  of  tbe  debt  does  not  state  more 
than  one  cause  ot  action ;  the  test  being  not 
whether  there  are  different  kinds   of  relief 

E rayed  for  or  objects  sought,  but  whether  there 
I  more  than  one  primary  right  sou^t  to  be 
enforced,  or  one  subject  of  controversy  pre- 
sented for  adjudication. 

[Cd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  649,  666 ;  Dec.  Dig.  8  38.*} 

2.  Aonon  (|  1*)— "CUuss  ot  AonoH." 

A  cause  of  action  consists  of  the  facts 
from  which  plaintitrs  primary  right  and  the 
defendant's  corresponding  duty  hare  arisen,  to- 
gether with  the  facts  showing  defendant's 
wrong. 

[Ed.  Note.— For  other  eases,  see  Action,  Cent 
Dfg.  U  1-7,  86;  Dec  Dig.  I  I.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  2,  pp.  1015-1019 :   voL  8»  p.  7698.J 

3.  Action  ({  38*)— STATuns— Fobbolosux]^ 
Dbeiqibncy  Judouehts. 

St  1888,  I  3166,  which  permits  a  demand 
for  a  deficiency  judgment  m  fbreelosure  ac- 
tions, does  not  create  an  additional  cause  o( 
action,  but  is  merely  intended  to  afford  addi- 
tional relief  in  the  foreclosure  action. 

[Sd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  649,  666;  Dec.  Dig.  |  ftS.*] 

Appeal  from  County  Court,  Waukesha 
County;  David  W.  Agnew,  Judge. 

Action  by  the  American  Can  Company 
against  Frank  T.  Stare  and  others.  From 
an  order  overmllng  a  demurrw  to  plalntilFs 
conqilalnt,  defendants  appeal.  Affirmed. 

Tullar  &  Lockney,  of  Waukedia,  for  appel- 
lants. Merton,  Newbury  it  Jaoobson,  of  Wau- 
kesha, for  reqwndait. 

BARNES,  J.  This  action  is  brought  to 
forecloae  two  real  estate  mortgages  executed 
by  tbe  defendants  Frank  T.  Stare  and  Fran- 
ces F.,  bis  wife,  given  to  secure  tbe  payment 
of  a  note  for  f 20,000  signed  by  t^e  defend- 
ants Fraidc  I.  Stare  and  Charles  S.  Crary, 
and  also  to  foreclose  a  pledge  ot  certain  oer- 
tificatra  of  corporate  stodc  deposited  with 
tbe  plalntifl  as  collateral  security  for  the 
payment  of  said  note  by  tbe  defendant  Frank 
T.  Stare.  Tbe  facta  are  all  set  forth  In  a 
single  count  in  the  complaint,  and  the  plain- 
tiff asks  that  the  pledged  personal  property 
and  tbe  mortgaged  real  estate  be  sold  to 
satls^  its  debt,  and  that  it  have  judgment 
for  deficiency  against  tbe  makers  of  tbe  note, 
If  the  property  pledged  and  mortgaged  is 
insufficient  to  pay  the  amount  due  on  tbe 
note  with  Interest  and  costs.  The  defendants 
demnrred  to  the  complaint  on  the  ground 
that  two  or  more  causes  of  action  were  im- 
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properly  united,  and  from  an  order  overrul- 
ing siicb  demurrer  they  appeal. 

[1}  The  complaint  states  but  a  slntAe  cause 
of  action.  The  giving  of  the  note  and  the 
real  estate  mortgages  and  the  pledging  of  the 
personal  property  occurred  at  the  same  time 
and  as  part  of  the  same  transaction.  The 
purpose  of  the  plalntltTs  suit  Is  to  collect  the 
$20,000  note  which  It  holds.  The  fact  that 
it  has  securities  which  It  seeks  to  subject  to 
the  payment  of  the  debt  does  not  create  any 
additional  cause  of  action.  The  securities 
are  auxiliary  aids  or  adjuncts  which  enable 
the  plaintlfF  to  collect  Its  debt  They  afford 
the  plaintiff  a  right  which  It  would  not  have 
if  no  security  had  been  given. 
y  [2]  A  cause  of  action  consists  of  the  facts 
from  which  plaintiff's  primary  right  and  the 
defendant's  corresponding  duty  have  arisen, 
together  with  the  facts  showing  defendant's 
wrong.  McArttaur  v.  Moffett,  143  Wis.  564, 
571.  128  N.  W.  445,  33  L.  R.  A.  (N.  S.)  264; 
'The  test  of  whether  there  Is  more  than  one 
cause  of  action  stated  In  a  complaint  is  not 
whether  there  are  different  kinds  of  relief 
prayed  for  or  objects  sought,  but  whether 
there  Is  more  than  one  primary  right  sought 
to  be  enforced  or  one  subject  of  controversy 
presented  for  adjudicatiou."  South  Bend 
Chilled  Plow  Co.  v.  Geo.  C.  Crlbb  Co.,  105 
Wis.  443,  446,  81  N.  W.  675,  676;  Gager  v. 
Marsden,  101  Wis.  598,  77  N.  W.  922;  Her- 
man V.  Felthousen,  114  Wis.  423,  90  N.  W. 
432.  The  fact  that  the  plaintiff  in  endeavor- 
ing to  enforce  the  primary  right  denied 
"prays  for  full  relief,  combining  several  ele- 
ments or  objects,  does  not  render  the  com- 
plaint open  to  demurrer  on  the  ground  of 
multifariousness."  South  Bend  Chilled  Plow 
Co.  V.  Geo.  C.  Cribb  Co.,  supra.  The  test  of 
whether  there  Is  more  than  one  cause  of^  ac- 
tion stated  In  a  complaint  In  an  equitable  ac- 
tion Is  whether  there  Is  more  than  one  pri- 
mary right  sought  to  be  enforced  or  one  sub- 
ject of  controversy  presented  for  adjudica- 
tion. Zinc  Carbonate  Co.  v.  First  National 
Bank,  103  Wis.  125,  7&  N.  W.  229^  74  Am.  St 
Rep.  845.  A  complaint  for  an  accounHng 
and  fbr  the  recovery  of  the  amount  of  money 
found  to  be  due  on  such  accounting  which 
Involves  numerous  items  of  property  for 
which  the  defendant  Is  sought  to  be  charged, 
which  items  of  property  come  Into  the  con- 
trol of  the  defendant  in  different  ways,  scHue 
by  fraud  and  others  Innocently,  and  whldi 
seeks  a  resdssion  of  certain  conveyances  of 
land  and  the  return  of  the  ostensible  title  to 
the  plaintiff,  sets  forth  but  a  ^ngle  cause  of 
action;  the  different  kinds  of  relief  sought 
being  simply  necessary  adjuncts  to  the  main 
purpose  of  compelling  an  accounting  for  that 
which  the  defendant  wibngfully  detains. 
Somervaill  v.  McDermott,  110  Wis.  504,  500, 
03  N.  W.  553.  In  the  Instant  case  the  relief 
sought  by  way  of  selling  the  mortgaged  and 
pledge  property  to  extinguish  in  whole  or  In 


part  the  debt  is  germane  and  auxiliary  to 
the  single  purpose  of  the  action,  which  Is  to 
collect  the  debt  evid^ieed  by  the  note  In 
suit 

There  Is  language  used  in  Planklnton  t. 
Hlldebrand,  89  Wis.  209,  61  N.  W.  839,  which 
might  be  fairly  understood  as  holding  that 
In  every  action  to  foreclose  a  real  estate 
mortgage  where  a  deficiency  judgment  la 
asked  for  there  are  two  causes  of  action  unit- 
ed, one  In  equity  to  foreclose  the  mortgage 
and  one  at  law  for  a  money  Judgment  This 
statement  was  made  arguendo  and  was  not 
necessary  to  a  decision  of  the  case. 

[3]  The  statute  (section  3150)  which  per- 
mits a  demand  for  a  deficiency  Judgment  in 
foreclosure  actions  contains  no  Intimation 
that  an  additional  cause  of  action  Is  thereby 
created.  On  the  other  hand.  It  would  appear 
to  be  quite  plain  that  the  statute,  merely  in- 
tended to  afford  additional  relief  In  the  fore- 
closure action.  Tbe  Intimation  In  Plankln- 
ton V.  Hlldebrand  above  referred  to  Is  dis- 
approved. 

The  order  appealed  ftom  to  affirmed. 


CORBY  V.  SCUDDER  et  ux. 
(Supreme  Court  of  Wisconsin.    Oct  29,  1912.) 

1.  Taxation  (|  708*)— Tax  SALB-^oinoEB  or 

Actions. 

Under  the  direct  provfiloni  of  St  |  1181, 
plaintiff,  in  an  action  on  tax  certificates,  may 
include  in  one  action  all  of  the  certificates  he 
holds  upon  tbe  same  tract  of  land. 

[Ed.  Note.— For  other  cases,  gee  Taxation, 
Cent.  Dig.  !IS  1291-1297,  1406,  1835-1642; 
Dec.  Dig.  S  708.*] 

2.  Taxation  <{  086^— Tax  Salk— Gsbtux- 

CATES. 

Tax  certificates  described  the  property  oa 
"all  of  Lot  1,  H.  Bentley's  3rd  Add.  to  City 
of  Mar.,  ex.  pt  owned  by  B.  F.  Simpson,  now 
\V.  B.  Quiolan/'  also  as  "Lot  1,  B.  Beotley'a 
3rd  Add.  to  Vil.  of  Marinette  (part  not  own- 
ed by  B.  F.  Simpson),"  and  aiEo  as  "All  of 
Lot  I,  Exoept  part  owned  by  W.  B.  Quinlan, 
H.  Beotley'a  3rd  Add.,"  and  also  as  "All  of 
Lot  1,  11.  Bentley's  3rd  Add.,  except  part 
owned  by  W.  B.  Quinlan."  &t.  {  1017,  pro- 
vided that  in  all  assessments  or  proceedings  for 
the  assessment  and  collection  of  taxes  any  de- 
scriptions of  land  which  shall  indicate  the  land 
intended  with  reasonable  certainty  and  wliich 
would  be  sufficient  between  a  grantor  and 
grantee  shall  be  sufficient.  Held,  that  the  de- 
scription in  the  tax  certificates  was  sufficient 
if  the  part  of  tbe  lot  excepted  was  distinctly 
Identified  by  extrinsic  evi4ience  and  fixed  by 
metes  and  bounds,  as  alleged  in  the  complaint 
in  an  action  on  the  certificates. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  li  1377-1379;   Dec  Dig.  {  OSG.*] 

Appeal  from  Circuit  Court  Florence  Coun- 
ty; John  Goodland,  Judge. 

Action  by  O.  H.  Corry  against  H.  T.  Scud, 
der  and  wife.  From  an  order  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions  to 
overrule  demurrer,  and  for  further  proceed- 
ings. 


•Fur  ether  cues  tee  suae  topic  and  section  NUMBER  in  Deo.  Dig.  «  Am.  Dig.  Key-No.  Serin  «  Rep'r  Indexes 


Digili^ed  by 


Google 


OOBAT  T.  SOUDDISa 


69 


Tbe  amended  complaint  aets  forth  facta 
of  foar  allied  causes  of  actioo,  each  baaed 
npon  a  tax  cerUficate  covertng  the  same  piece 
of  ground,  described  hi  the  first  paragraph 
of  the  complaint  as  "Lot  one  (1)  of  H.  Bent- 
ley's  3rd  Addition  to  the  Tillage  (now  city) 
of  Uarlnette,"  except  a  part  thereof,  which 
is  alleged  to  be  described  by  the  metes  and 
bounds  stated  In  the  complaint  The  descrip- 
tions bi  tbe  several  certificates  are  as  fol- 
lows: "AH  of  Lot  1,  H.  Bentley's  3rd  Add. 
to  City  of  Mar.,  ex.  pt.  owned  by  B.  P.  Simp- 
sou,  now  W.  B.  Quinlan."  "Lot  1,  H.  Bent- 
ley's  3rd  Add.  to  Vil.  of  Marinette  (part  not 
owned  by  B.  F.  Simpson)."  "All  of  Ix)t  1, 
Except  iiert  owned  by  W.  B.  Quinlan,  H. 
Bentley's  3rd  Add."  "All  of  Lot  1,  H.  Bent- 
ley's  3rd  Add.,  except  part  owned  by  W.  B. 
Qainlan."  The  Identity  of  tbe  laud  describ- 
ed In  the  BCTeral  certificates,  the  facta  re- 
garding tbe  ownership  of  the  part  excepted 
and  the  ownership  of  the  balance  by  tbe  de- 
fendants, and  tbe  facta  regarding  notice  to 
tbe  defNidants  that  the  certificates  were 
oirtstandlng  and  about  to  outlaw,  that  a  de- 
mand bad  been  made  that  the  defmdants 
redeem  or  purcliase  them  and  notice  In  case 
of  r^mal  that  the  plaintiff  would  commence 
foredosnre  proceedings,  and  the  defeadants' 
refuaal,  iare  alleged.  The  plaintiff  demands 
Judgment  for  the  amounts  dne  him  under 
these  certificates,  with  expense  of  sale  and 
Interest,  and  Judgment  of  foreclosure  and 
sale  of  the  defmdants*  Interest  In  snob  parts 
of  tbe  land  as  may  be  required  to  be  sold  to 
Kfttlsry  the  demand.  The  defendants  demur- 
red to  the  ctnnplalttt  upon  the  gronnd  that  it 
appears  on  tbe  face  thereof  (i)  that  several 
causes  of  action  have  been  Improperly  unit- 
ed; (2)  that  sufficient  facts  are  not  stated 
ther^  to  C(»i8tltnte  a.  cause  of  action.  This 
is  an  appeal  from  tiie  order  of  the  court  sus- 
talBlng  tbe  demurrer  to  tbe  complaint. 

Sanborn,  Lamoreux  ft  Pray,  of  Ashlaad, 
for  amwllant  H.  T.  Scudder,  of  Marinette, 
for  respondents. 

SIEBECKER.  J.  (after  stating  the  facts 
as  above).  [1]  The  complaint  sufficiently  al- 
leges that  the  plaintiff  Is  the  owner  of  the 
sev^al  alleged  tax  certificates,  and  that  they 
are  on  the  same  tract  of  land.  These  allega- 
tions, if  the  allegations  are  sufflclent  In  oth- 
er respects,  authorize  her  to  Include  In  one 
action  of  foreclosure  of  tbem  all  the  certifi- 
cates she  holds  upon  the  same  tract  of  land. 
Section  1181,  Stats.  This  Is  sufficient  to 
negative  the  first  ground  of  demurrer,  name- 
ly, that  several  causes  of  action  have  been 
Improperly  united  in  one  complaint. 

[2]  The  gronnd  of  demurrer  ui^d  in  de- 
fendants' behalf,  and  before  this  court,  la 
that  each  of  the  several  alleged  causes  of 
action  in  the  complaint  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action. 
This  is  based  on  the  claim  that  all  the  tax 
certiOcatea  on  which  plaintiff  rests  her  claim 


fall  to  describe  any  land  with  sufficient 
deflnlteness  to  give  the  plaintlfT  as  holder  of 
such  certificates  a  lien  on  tbe  land.  The 
foregoing  descriptions  are  copied  Into  the 
foregoing  statement.  From  a  comparison 
of  them  It  will  be  observed  that  they  all 
refer  to  "Lot  1,  H.  Bentley's  3rd  Add."  to 
Marinette,  and  that  the  tax  sales  all  per- 
tained to  this  lot  and  embraced  all  of  it 
"ex.  pt  owned  by  B.  F.  Simpson,  now  W.  B. 
Quinlan,"  "part  not  owned  by  B.  F.  Simp- 
son," or  "exc^)t  part  owned  by  W.  B.  Quin- 
lan/* No  point  is  raised  as  to  the  suffi- 
ciency of  tbe  complaint  under  this  ground 
of  demurrer,  aside  from  the  one  that  the 
descriptions  of  tbe  alleged  parcel  of  land 
are  so  defective  that  they  fall  to  describe 
aay  land.  Section  1047,  Stats.,  provides: 
"In  all  ass^ments  and  tax  rolls,  end  in  all 
advertisements,  certificates,  papers,  convey- 
ances or  proceedings  for  the  assessment  and 
collection  of  taxes,  and  proceedings  founded 
thereon,  •  •  •  any  descriptions  of  land 
which  shall  indicate  the  land  intended  with 
ordinary  and  reasonable  certainty  and  which 
would  be  sufficient  between  grantor  and 
grantee  in  any  ordinary  conveyance  shall  be 
sufflclwt"  This  statute  has  been  applied 
in  numerous  cases,  wherein  it  Is  beld  that 
descriptions  in  tax  proceedlngn  must  be  giv- 
en the  same  effect  as  descriptions  In  ordi- 
nary conv^ances  betwmn  grantor  and  gran- 
tee, and,  if  the  descriptions  Indicate  tbe 
land  intmded  with  ordinary  and  reasonable 
certainly,  tb^  may  be  aided  in  the  ax^l- 
cation  to  spedfled  properly  reference  to 
extrtftslc  facts  and  descriptlmis.  "Where  tbe 
language  In  tbe  description  of  tbe  land  con- 
veyed or  evKpted  from  the  convince  is 
otherwise  doubtful,  a  practical  location  by 
the  agreement,  acts,  conduct,  or  declarations 
of  the  parties  ooncemed,  followed  by  ad- 
verse and  exclusive  possession,  is  sufficient 
to  remove  tbe  doubt  and  give  certainty  to 
the  deacription."  Meade  v.  Gilfoyle,  64  Wis. 
18,  24  N.  W.  413.  Ttais  is  on  the  theory 
that  the  law  will  not  declare  a  description 
void  for  uncertainty  when  the  light  which 
contemporaneous  facts  and  circumstances 
furnish  renders  It  definite  and  certain. 
Murphy  V.  Hall,  68  Wis.  202,  81  N.  W.  754. 
In  this  last  case,  a  description.  "Part  6  of 
lot  4  of  section  20,  town  28  north,  of  range 
22  east,"  without  reference  to  any  record, 
plat,  or  description,  or  other  extrinsic  evi- 
dence to  enable  a  court  to  ascertain  the 
property,  was  held  void  for  uncertainty. 
This  was  necessarily  the  result,  since  noth- 
ing in  the  description  could  he  referred  to 
by  which  the  land  could  be  ascertained.  In 
N.  Boylngton  C^o.  v.  Southwick,  120  Wis. 
184,  97  N.  W.  903,  the  assessment  roll  de- 
scribed the  part  excepted  from  lot  7  as  "a 
piece  10  ft  X  25  ft.  out  of  the  southwest 
corner."  This  was  assailed  as  void  for  In- 
definlteness  and  uncertainty,  but  the  court 
held:   "The  uncertain^  as  to  the  parcel 
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excepted  coold  easily  be  made  certain  by 
reference  to  the  Prentice  deed,  or  by  Infer- 
ence from  contemporaneouB  oondltlona,  each 
as  tlie  occupancy  by  Prentice  of  a  particular 
piece  answering  the  description." 

In  Scbeiber  t.  Kaehler,  49  Wis.  291.  S 
N.  W.  817,  a  tax  deed  was  assailed  as  void 
for  IndeflnltenesB  In  description  of  the  land, 
which  was  described  as  "one  quarter-acre 
In  the  south  half  of  northeast  Quarter, 
bounded  north,  west  and  south  by  H. 
Krohn's  land,  east  by  mill  dam  and  Cedar 
cre^"  in  section  9,  etc  As  to  the  suffi- 
den^  of  this  description  In  the  tax  deed, 
the  oonrt  observed :  "It  is  not  an  uncertain 
description,  unless  It  should  appear  upon 
Investigation  ttiat  Krohn  did  not  have  any 
land  la  that  south  half  of  the  northeast 
quarter,  which  bounded  a  quarter-acre  not 
owned  by  him,  on  the  north,  west  and  south, 
and  which  was  bounded  east  by  the  creek 
and  dam ;  but  If,  upon  Investigation,  a  quar- 
ter-acre should  be  found  so  bounded,  and 
not  owned  by  Krohn,  then  the  quarter-acre 
WDiild  be  located,  and  the  description  made 
certain."  It  will  be  observed  that,  to  make 
this  description  certain,  resort  was  had  to 
extrinsic  erldoiice  to  ascertain  the  land 
owned  by  Ktolm,  and  the  boundaries  and 
location  of  ttie  land  ambraoed  in  this  deed. 
From  these  adjudications  it  is  manifest  that 
the  statute  has  been  liberally  oonstmed  and 
a  wide  latltnde  has  been  allowed  In  its  ap- 
plication by  pennltting  reference  to  extrinsic 
facts  to  ascertain  with  deflniteneas  and  cer- 
tainty what  land  the  tax  proceedings  em- 
braced. The  description  la  the  Instant  case, 
in  the  first  certificate,  refen,  iwoperly,  to 
a  platted  addition  to  the  city  and  designates 
and  covers  all  of  lot  1,  "ex.  pt.  owned  by 
B.  F.  Simpson,  now  W.  B.  Qninlan."  In 
the  Scfaelber  Case,  the  exception  referred  to 
landa  owned  by  Krohn,  and  it  wat  held 
that  a  description  of  land  in  a  tax  proceed- 
ing which  was  described  as  bounded  by  land 
owned  a  third  person  does  not  render 
the  description  void  on  its  face  for  uncer- 
tainty, and  that  a  r^erence  to  extraneous 
facts  and  circumstances,  locating  the  land 
referred,  to  by  land  owned  by  such  Qilrd 
person,  was  proper  to  make  It  certain.  And 
so  here,  if  the  description  can  be  made  cer- 
tain  by  such  evidence,  the  portion  of  lot  1 
referred  to  In  the  proceeding  could  be  lo- 
cated, and  the  description  made  definite  and 
certain.  The  complaint  alleges  a  certain 
and  definitely  described  piece  of  land  as 
being  the  part  excited  from  lot  1  embraced 
in  the  certificate,  and  as  lying  within  fixed 
lines  and  metes  and  bounds.  If  the  evi- 
dence on  the  trial  sustains  these  allegations, 
then  the  calls  of  the  statutes  are  fully  met 
and  satisfied.  In  the  light  of  the  adjudica- 
tions the  facts  alleged  in  the  complaint  are 
sufficient  to  constitute  a  good  cause  of  ac- 
tion to  foreclose  eadi  of  the  tax  oerttflcates 


described  therein,  and  the  court  erroneously 
sustained  the  demurrer  to  the  complaint. 

The  order  appealed  from  Is  reversed,  and 
the  cause  is  remanded,  with  directions  to  the 
trial  court  to  enter  an  order  overruling  the 
demurrer,  and  for  further  proceedings  ac- 
cording to  law. 


dTZ  OF  MONBOB  T.  ENDBLMAN. 
(Supreme  Oonrt  of  Wisconsin.  Oct.  29, 1912.) 

1.  Licenses  ({  7*)— Tbahsient  Mcbounts 
—Reasonableness  of  Fee. 

laws  1905,  c.  490,  is  entided  "An  act  re- 
lating to  hawkers  and  peddlers  and  various 
other  occupations,"  and  Includes  transient  mer- 
chants, and  authorizes  the  Imposition  of  a  li- 
cense fee  to  be  paid  to  the  state,  and  also  a 
per  diem  fee  which  may  be  imposed  by  mnnici- 

ftalltiea.  .  Held,  that  the  purpose  of  the  Legls- 
Btare  was  to  regulate  and  tax  the  kinds  of 
business  specified  and  not  to  prohibit  or  deatn^ 
the  same,  and  hence  the  dele^tion  of  power 
to  munidpalities  to  exact  per  diem  fees  did  not 
include  the  power  to  prohibit  or  destrtqr  the 
occupations  by  imposing  unreasonable  fees. 

[Ed.  Note.— For  other  oases,  see  Ueenses, 
Cent  Dig.  Si  7-15,  19;  Dec  Kg.  |  7.*] 

2.  LtCENSBS  (I  7*)— Tbanszent  Mbbooahtb— 
AvonNT  OF  Feb. 

Laws  1905,  c  490,  relating  to  tranrient 
merchants,  provides,  by  section  6,  that  such 
merchant  shall  pay  to  the  treasurer  of  any  city 
or  village  where  he  may  be  conducting  his  busi- 
ness a  sum  not  to  exceed  $25  per  day  for  each 
day  that  he  may  carry  on  his  business,  such 
amount  to  be  determined  by  ordinance  or  reso- 
lution of  such  city  or  village.  Held,  that  the 
amount  specified  was  to  be  regarded  as  a  limi- 
tation on  the  masimnm  amount  that  could  be 
demanded  In  any  city  under  any  circumstances 
and  not  as  a  delegation  of  authority  to  any 
city  or  village  to  impose  the  maximum  amount, 
autborizinK  the  city  only  to  impose  a  reason- 
able per  diem  fee  in  accordance  with  tibe  ^e 
of  the  city  and  all  surrounding  circumstances, 
and  hence  an  ordinance  in  a  city  having  only 
4,500  population  requiring  transient  merchants 
to  pay  $26  a  day,  the  effect  of  which,  if  en- 
forced, would  be  confiscatory,  was  void  for  un- 
reasonaldeness. 

[Ed.  Note.^For  other  cases,  see  licenses. 
Cent  Dig.  K  7-15, 19;  Dec.  Dig.  |  7.*] 

8.  Licenses  (i  7*)— Tbahsieitt  Mebchahts— 

CiTT  OkDINANCB  —  BlEASOMABLENXSS  —  De- 

tebmination. 

Where  a  dty  has  discretion  to  impose  a 
per  diem  fee  on  transient  merchants  up  to  a 
specified  mazimum,  the  courts  may  inquire  into 
the  extent  of  the  limitB  and  purpose  of  the  dis- 
cretion delegated  to  the  city,  and,  if  It  be  found 
that  they  hive  been  manifestly  exceeded,  may 
declare  the  act  invalid;  the  municipal  discre- 
tion being  supreme  only  within  the  field  and  for 
the  purposes  granted. 

[Ed,  Note. — For  other  cases,  see  Licenses. 
Cent  Dig.  H  7-15,  19;  Dec.  Dig.  S  7.*] 

4.  Licenses  (17*)— Tkansiehi  MEBccHAim— 

AvouHT  or  fees. 

The  business  of  a  transient  merduint  be- 
ing a  lawful  one,  Laws  1005,  c  490,  authorizing 
the  Imposition  of  a  per  diem  fee  by  cities  where 
the  business  is  earned  on,  does  not  contemplate 
that  the  dties  may  impose  a  fee  so  high  that 
the  business  cannot  be  carried  on  at  a  profit,  and 
therefore  entirely  suppress  the  same  by  means 
of  license  fees  or  regulations. 

[Ed.  Note.— For  other  cases,  see  licenses. 
Cent.  Dig.  H  7-16. 19;  Dec  Dig.  |  7.*] 
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Ap{)eal  from  Circuit  Conrt,  Green  Gonntr ; 
George  Grimm,  Judge. 

AcUon  by  the  Gtty  of  Monroe  against  D. 
Endelman.  Jadgment  for  defendant,  and 
plaintiff  appeals.  AJSrmed. 

The  city  of  Monroe  is  the  county  seat  of 
tireen  county,  with  a  population  of  about 
4,500,  and  is  a  dty  of  the  fourth  class, 
operaUng  under  the  general  charter  law  of 
the  state.  Three  policemen  are  employed  by 
ft  to  whom  it  pays  salaries  of  ¥75.  $65,  and 
t60  per  month,  respectively.  For  sev^al 
years  the  rate  of  taxation  in  the  city  has 
been  approximately  2  per  cent  on  the  as- 
sessed Talnatlon  of  all  property,  real  and 
personal.  On  the  18th  day  of  October,  1910, 
the  dty.  pursuant  to  chapter  400,  Iaws  of 
1905,  passed  an  ordinance  requiring  all 
transient  merchants  desiring  to  do  business 
therein  to  obtain  a  license,  and  to  pay  there- 
for at  the  rate  of  $25  per  day.  The  defend- 
ant, Endelman,  is  a  nonresident  of  the  state 
of  Wisconsin;  his  home  being  in  Columbus, 
Ohio.  For  the  past  10  or  11  years  he  tias 
been  a  transient  merchant  He  came  to  the 
dty  at  Monroe  on  the  23d  day  of  July,  1911, 
bringing  with  him  a  stock  of  clothing  of 
the  value  of  $2,600  to  $3,000.  He  rented  a 
store  building,  for  which  he  agreed  to  pay 
$30  per  month,  bad  two  clerks  to  whom  he 
paid  ^  per  day,  and  bad  a  transient  mer- 
diant's  license  issued  to  him  by  the  state  for 
which  he  had  paid  $75.  On  the  27tb  day  of 
July,  1811,  the  defendant  offered  for  sale, 
and  sold,  mercliandise  In  the  dty  wltbottt 
first  having  obtained  a  local  license,  as  re- 
qnired  by  the  ordinance  hereinbefore  refer- 
red to.  The  defendant  sold  goods  in  the 
city  of  Mouroe  during  the  days  of  July 
37.  28.  29,  and  31,  1611.  He  took  out  a 
local  license  for  each  of  the  dates  of  July 
'.iSth.  28tb,  and  31st  and  paid  nndw  protest 
for  eat^  license  $25.  During  the  four  days 
tbe  defendant  sold  goods  In  the  dty  his 
gross  sales  araonnted  to  $352  m  an  average 
of  .$88  per  day.  His  profits  were  20  per  cent 
(tf  his,  grass  sales.  His  daily  expense,  other 
tban  clerk  Ure,  vna  about  $7.  It  was  tben 
a  doll  time  or  season  <a  tbe  year  for  that 
dais  of  business.  Tbe  cost  of  issuing  a 
license  to  the  defendant  by  tbe  dty  did  not 
exceed  $1.  Tbe  ifliaracter  of  the  defendant's 
bosineBB  was  sndi  that  It  did  not  require 
any  special  police  protection  or  inspection, 
and  it  was  conducted  and  carried  on  by  the 
dtfoidant  In  an  ord^ly  and  law-abiding 
manner.  Tbe  above  are  substantially  all  the 
fiets  stipalated  to  be  the  facts  upon  the 
trial  of  tbe  cases.  The  defendant  was  ar- 
rested for  conducting  the  business  of  a 
transient  merdiant  on  the  27th  day  of  July 
without  first  having  paid  the  license  or  per 
dlon  fee  of  $26  as  required  by  tbe  dty  ordl- 
aanoe.  He  was  brought  before  the  police 
Jnstloe  ot  tbe  dty,  who  found  blm'  gnll^  of 
riolatiug  tbe  ordinance,  and  lmp(»ed  a  fine 
^  $60  and  t2ke  costs  of  tbe  actton.  Tbe  de- 


fendant then  aroealed  to  the  drcult  court 
for  Green  county,  before  whom  tbe  case  was 
tried  upon  the  facts  hra«lnbefore  set  forth. 
The  drcult  court  sustained  the  constltntlon- 
ality  of  chapter  490  of  the  Laws  of  1906, 
but  held  the  ordinance  void  on  the  ground 
that  it  was  unreasonable  and  In  effect  pro- 
hibitory, and  entered  Judgment  In  favor  of 
the  defendant,  from  whldi  the  plaintiff  ap- 
pealed. 

W.  H.  McGrath,  of  Monroe,  for  appellant 
J.  U  Slierron,  of  Monroe,  and  T.  8.  Nolan, 
of  Janesvillc^  for  respondent 

VINJE),  J.  (after  stating  the  facts  as 
above).  [1]  Chapter  490,  laws  of  1005,  la 
entitled,  "An  act  relating  to  hawkers  and 
peddlers  and  various  other  occupations." 
Among  the  occupations  therein  mentioned  Is 
that  of  transient  merchants,  circuses  and 
exhibitions,  traveling  vaudeville.  Ferris 
wheel,  merry-go-round,  ocean  wave,  transient 
shooting  gallery,  the  exhibition  of  trained 
or  wild  animals  or  other  objects  of  curiosi- 
ty, and  tbat  of  fire  sale  merchants.  The 
constitutionality  of  the  law.  so  far  as  Its 
general  scheme  is  concerned,  was  sustained 
in  the  case  of  Servonltz  v.  State,  133  Wis. 
231,  113  N.  W.  277,  126  Am.  St  Rep.  955. 
Judging  merely  from  the  title  of  the  act  it 
would  seem  to  be  an  exercise  of  the  police 
power  alone;  but  In  view  of  the  amount  of 
license  fee  required  to  be  paid  the  state 
and  of  the  per  diem  fees  which  may  be  im- 
posed by  munidpalltles,  It  seems  that  Its 
purpose  was  a  dual  one,  namely,  to  regulate 
the  trades  and  occupations  mentioned  under 
the  exercise  of  the  police  power,  and  to  Im- 
pose a  reasonable  tax  upon  sudi  occupations 
and  trades.  It  la  evident,  however,  that  the 
purpose  of  tbe  Legislature  was  to  regulate 
and  tax,  not  to  prohibit  or  destroy,  the  oc- 
cupations to  which  the  law  related.  Hence 
the  delegation  of  power  to  the  munidpalities 
of  tile  state  to  exact  per  diem  fees  did  not 
Indude  the  power  to  prohibit  or  destroy  tbe 
callings  or  occupations  whidi  they  were  em- 
powered to  regulate  and  tax. 

[2]  Section  5  of  the  act  provides,  among  oth- 
er things,  that  eadi  transient  merchant  "shall 
*  *  *  also  pay  to  the  treasurer  of  any 
dty  or  village  where  he  may  be  conducting 
his  business  a  sum  not  to  exceed  $26  per 
day  for  eadi  day  tbat  he  may  be  engaged  In 
canying  on  his  business,  sudi  amount  to 
be  determined  by  ordinance  or  resolution  ot 
sudi  dty  or  village.*'  This  language  must  be 
b^d  to  be  a  limitation  upon  the  maximum 
amount  that  can  be  demanded  to  be  paid  In 
any  dty  under  any  circumstances,  and  not 
to  be  a  delegation  of  authority  to  every  dty 
and  village  to  impose  the  mwHiniiTw  amount, 
as  Is  claimed  by  tbe  plaintiff.  The  Legisla- 
ture was  well  aware  of  tbe  fact  that  the 
cities  and  villages  within  the  state  varied 
greatly  as  to  population,  and  that  the  value 
of  carrying  on  tbe  business  of  a  tranaioit 
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merchant  In  any  village  or  city  depended 
quite  largely  on  the  number  of  Inhabitants 
of  such  village  or  dty.  It  Is  unreasonable, 
therefore,  to  suppose  that  the  Legislature  In- 
tended that  the  smallest  village  In  the  state 
could  lawfully  fix  and  demand  a  tax  equal 
In  amount  to  that  which  the  largest  city  in 
the  state  couM  impose.  Such  a  construc- 
tion of  the  law  would  enable  most  cities 
and  villages  to  entirely  suppress  and  pro- 
hibit the  lawful  callings  that  were  luteuded 
by  the  Legislature  to  be  merely  regulated 
and  taxed.  The  naming  of  a  maximum  iier 
diem  fee  did  not  absolve  villages  and  cities 
from  the  duty  of  fixing  reasonable  per  diem 
fees,  taking  into  consideration  the  size  of 
the  village  or  city  In  which  the  businesB 
waa  to  be  conducted,  and  perhaps  the  nature 
and  extent  of  the  business  of  the  transient 
merchant  Hence  the  act  must  be  construed 
to  delegate  to  dUes  and  villages  the  authori- 
ty to  exact  reasonable  per  diem  fees,  which 
fees  must  in  no  case  exceed  the  sum  of  (26 
per  day.  Such  a  constnuAlon  of  the  lan- 
guage quoted  above  harmonizes  it  with  the 
evident  Intent  and  purpose  of  the  act,  and 
places  the  law  safely  within  the  constitu- 
tional limits  of  legislative  power. 

The  delegation  of  legislative  power  to'  sub- 
ordinate political  divisions  of  the  state  la 
solely  for  public  purpcwes,  and,  when  the 
scope  and  purpose  of  such  delegated  poTver 
is  manifest,  it  must  be  exercised  within  the 
limits  and  for  the  purposes  disclosed  In  the 
act  delegating  It  Le  Feber  v.  West  Allls, 
119  Wis.  608,  97  N.  W.  203,  100  Am.  St 
Rep.  917. 

[3]  This  brings  us  to  a  consideration  of 
the  reasonableness  of  the  ordinance.  Un- 
questionably the  discretion  vested  In  the 
municipal  authorities  of  fixing  the  per  diem 
fee  must  be  controlling  as  long  as  It  Is  exer- 
cised within  the  delegated  limits  and  pur- 
poses. But  courts  may  Inquire  into  the  ex- 
tent of  those  limits  and  purposes,  and,  if  It 
be  found  that  they  have  been  manifestly  ex- 
ceeded by  a  municipal  act,  declare  such  act 
invalid  on  the  ground  that  It  is  in  excess  of 
the  authority  granted.  This  leaves  munici- 
pal discretion  supreme  within  the  field,  and 
for  the  purposes  granted.  Judicial  control 
only  restrains  It  within  Its  legitimate  bound- 
aries. It  does  not  supplant,  limit,  or  modi- 
fy It  within  such  boundaries.  That  courts 
have  uniformly  exercised  such  power  in 
this  and  other  states  may  be  seen  by  ref- 
erence to  the  case  of  Le  Feber  v.  West  AUls, 
119  Wis.  608,  613,  97  N.  W.  203,  100  Am. 
SL  Rep.  917,  and  cases  cited. 

The  ordinance  in  question  must  be  held  to 
be  void  on  the  ground  that  It  is  confiscatory. 
It  requires  no  argument  to  demonstrate  that 
It  la  so.  A  mere  statement  of  the  material 
facts  Is  sufficient.  The  defendant  carried  a 
stock  of  merchandise  of  a  value  not  exceed- 


ing ^.000.  He  was  offering  this  for  sale  at 
retail  in  a  dty  containing  4,000  inhabitants. 
UIs  dally  sales  averaged  only  $88.  His  gross 
profits  were  20  per  cent  of  his  sales,  and  his 
dally  expenses  about  $7.  The  $25  per  diem 
fees  would  alone  more  than  consume  bia 
gross  profits.  Tested  in  another  way,  it  ap- 
pears that  if  he  continued  In  business  In 
Monroe  for  a  year,  he  would  pay  In  fees 
over  $7,500  on  a  stodE  of  merdmndise^  the 
average  ralue  of  which  did  not  exceed  $3,- 
000.  Obviously  such  a  tax  would  confiscate 
defdidanfs  whole  propoty  long  before  the 
year  expired.  Similar  ordinances  have  in- 
variably been  held  to  be  confiscatory,  and 
therefore  void.  Carrollton  v.  Baazrtte,  160 
111.  284.  42  N.  B.  837.  31  L.  B.  A.  522;  Ot^ 
tnmwa  v.  Zeklnd,  8S  Iowa,  64  N.  W. 
646,  29  L.  B.  A.  734,  68  Am.  St  Bep.  447 ; 
Chaddocfc  v.  Day,  7S  Mich.  K27,  42  N.  W.  877, 
4  Ia  B.  A.  800,  13  Am.  St  Bep.  468;  Brooks 
V.  Mangan,  86  Mich.  676,  49  N.  W.  633,  24 
Am.  St  Rep.  137;  Olty  of  Peoria  ▼.  Ougen- 
heim.  61  111.  App.  374;  Slpe  t.  Mnrptay,  49 
Ohio  St  636.  31  N.  El  884,  17  n  B.  A.  184 ; 
E)x  parte  Etaglesfleld  (D.  O.)  180  Fed.  6S& 

[4]  It  is  ^e  that  cases  may  be  found  in 
which  It  has  been  held  that  a  callliv  or 
business  may  be  entirely  prohibited  by  the 
imposition  of  such  a  tax  or  r^latory  fee 
as  is  snttldent  to  prevent  the  business  from 
being  carried  on  with  profit  bot  such  cases 
relate  to  businesses  or  callings  that  are  more 
or  less  Injurious  to  sodety,  and  which,  there- 
fore, may  be  entirely  suppressed  by  means 
of  license  fees  or  regulations.  The  business 
of  the  defendant  was  a  lawful  one,  not  in- 
jurious, bnt  beneficial  to  society,  and  does 
not  fall  under  the  dass  just  mentioned 
where  prohibitory  ordinances  have  been  ui»- 
held. 

Judgment  affirmed. 


DABLINGTON  et  al  v.  J.  L.  GATES* 

LAND  CO. 

(Supreme  Conrt  of  Wisconsin.    Oct  29,  1912.) 

1.  Appeal  and  Ebbob  (|  848*)— Bbvikw— Ac- 
ademic Question, 

Whether  the  cause  of  action  against  a  ven- 
dor by  the  vendee  for  failure  to  get  timber 
standing  on  tiie  land,  but  preriouely  sold  to  an- 
other, is  for  fraud  or  breach  of  warranty,  is 
immaterial  to  defendant,  and  so  will  not  be  de- 
cided; the  complaint  stating  both  causes  of  ac- 
tion and  tbe  measure  of  damages  adopted,  the 
value  of  the  timber  removed,  being  the  lowest 
applicable  to  either. 

[£d.  Note.— For  other  oases,  see  Appeal  and 
Ego^  Cent  Dig.  |S  3331-3341;  Dec  Dig.  | 

2.  Fraud  (8  20*}— Fraudulent  Beprbsenta- 
TiONB — Reliance  on  Representatiors. 

Fraudulent  representations  constituting  a 
material  inducement  to  a  contract  are  action- 
able, although  they  did  not  constitute  the  sole 
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indDcemrat,  and  although  the  transaction  would 
have  taken  place  if  they  had  not  been  made. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Oent. 
Dig.  H  17.  18;  Dec.  Dig.  $20.'] 

8.  Vkndob  and  Pubchaseb  (8  350*)— Evi- 
dence— Weight  and  Suetigiekct — value. 
Id  an  action  involving  the  value  of  four 
kinds  of  timber,  a  verdict  for  an  amount  great- 
er than  the  combined  value  of  the  four  kinds 
given  b7  any  one  witness,  but  less  than  the 
valne  obtained  by  taking  the  highest  value 
placed  on  each  kind  by  any  witness,  was  sup- 
ported by  the  evidence,  since  the  jury  are  not 
compelled  to  rely  solelT  on  the  testimony  of 
any  one  witness,  or  make  a  compatation  baaed 
on  any  particular  testimony. 

[Ed.  Mote. — Fw  other  cases,  see  Vendor  and 
I'urebawr,  Gent.  Dig.  H  1043-1046;  Dec.  Dig. 

4.  Vendor  and  Pubohabeb  (|  851*>— Uhuq- 

UIDATED  DaHAOES — ^InTEBEST. 

In  an  action  to  recover  the  damages  sns- 
tained  by  a  puidiaser  of  land  from  his  failure 
to  receive  timber  thereon  which  the  vendor  had 

ereviousljr  gold,  in  which  the  value  of  the  tim- 
er constituted  the  measure  of  damages,  inter- 
est was  properly  allowed  on  such  value  from 
the  date  of  nie  contract  of  sate,  since  such  val- 
ue could  be'  found  from  reasonably  definite 
standards. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Patcbaser,  Cent  Dig.  H  1017.  1047-1068; 
Dec  Dig.  I  351.*] 

Appeal  from  Circuit  Court,  Busk  Cotmt?; 
James  Wickham,  Judge. 

Action  by  WllUam  H.  Darlington  and  an- 
other  against  the  J.  L.  Gates  Land  Company. 
Judgment  for  plalntlfh,  and  <def6ndant  ap- 
peals. AflSrmed. 

See,  also,  142  Wis.  198,  12B  N.  W.  4S6, 
135  Am.  St  Rep.  1070. 

Action  to  recover  damages  for  faUore  to 
acquire  certain  timber  standing  on  lands 
purcliased  by  plaintiffs  from  the  defend- 
ant, and  which  It  la  alleged  the  defendant 
falsely  and  fraudulently  represented  belong- 
ed to  it  at  the  time  of  Bale,  and  was  includ- 
ed in  the  purchase  of  tbe  lands.  The  case 
was  bere  before  on  appeal  from  an  order 
overruling  a  general  demurrer  to  tbe  com- 
plaint, and  is  reported  in  142  Wis.  198,  to 
which  reference  Is  made  for  a  fuller  state- 
ment of  facts.  The  jury  found  (1)  that, 
wben  plaintiffs  were  negotiating  with  de- 
fendant for  the  purchase  of  the  lands  in 
question*  J.  L.  Gates,  the  president  of  the  de- 
fendant company,  stated  to  W.  L.  Darlington 
that.  If  plaintiffs  purchased  said  lands,  they 
would  become  tbe  owners  of  tbe  timber 
tbereon,  and  that  the  defendant  bad  not  sold 
any  of  said  timber;  (2)  tbat  J.  L.  Gates 
made  said  statement  to  induce  plaintiffs  to 
make  tbe  purchase ;  that  the  plaintiffs  re- 
lied on  tbe  truth  of  said  statemrat,  and  were 
induced  thereby  to  purchase  the  lands;  (4) 
that  Gates  made  said  statement  not  know- 
ing the  same  to  be  fialse  so  far  as  it  related 
to  the  lands  <M)Tered  by  the  WllUam  Diamond 
contract ;  (j5>  that  Gates  made  said  statement 
knowing  Cbe  same  to  be  fitlse  bo  for  as  it 
T^ted  to  tlie  lands  covered  by  the  Charles 
Wood  contract:  (6)  that  the  plaintlfte,  con- 


dderlng  their  intelllgencft  and  ttrpolenoe  by 
ordinary  attention  to  their  bnsineBB,  under 
the  ctrcumstancee  shown  in  this  case,  o^ght 
to  have  relied  on  said  statemeit  and  ac- 
cepted said  statement  as  true  without  doing 
more  than  the  testimony  in  this  case  ^ 
closed  they  did  to  ascertain  the  tmtb  or  fttlsi- 
ty  of  such  statement ;  (7)  damages  as  to  tbe 
lands  covered  by  the  William  Diamond  con- 
tract in  tbe  sum  of  $1,047.07,  plus  interest 
¥384.45.  total  «1,43LS2;  and  (8)  damages  as 
to  the  lands  covered  by  the  Charles  Wood 
contract  in  Che  sum  of  9378.8!^  pins  inter- 
est 9138.82,  total  f517.27.  From  a  Judgment 
in  fitTor  of  the  plaintiffs  entered  upon  such 
verdict  tbe  defendant  appealed. 

Sturdevant  &  Farr,  of  Eau  Claire,  for  ap- 
pellant W.  H.  Stafford,  of  Chippewa  Falls 
(T.  J.  Connor,  of  Chippewa  Falls,  of  coun- 
sel), for  respondents. 

VINJE,  J.  (after  stating  the  facts  as 
above).  [1]  The  case  was  tried  on  the  com- 
plaint before  this  court  In  Darlington  v. 
Gates,  142  Wis.  198,  125  N.  W.  456,  135  Am. 
St.  Rep.  1070,  and  it  was  there  held  that  It 
sufficiently  alleged  a  cause  of  action  for 
fraud  and  also  one  for  a  breach  of  the  cove- 
nants of  warranty  In  the  deed.  Claim  Is 
now  made  by  the  defendant  that  tbe  action 
Is  one  for  fraud,  and  that  as  to  the  Diamond 
lands,  since  no  actual  fraud  was  shown,  the 
representations  merged  In  the  covenants  of 
tbe  deed,  and  there  Is  nothing  to  support 
the  Judgment  The  question  of  whether  this 
Is  an  action  ex  delicto  or  ex  contractu  is 
purely  academic.  True,  as  stated  by  counsel 
for  defendant,  If  tbe  action  Is  ex  delicto,  then 
the  measure  of  damages  Is  the  difference  be- 
tween tbe  market  value  of  the  land  as  it 
was  and  the  market  value  as  it  would  have 
been  had  It  been  as  represented,  while,  if 
the  action  Is  ex  contractu,  It  would  be  such 
fractional  part  of  the  whole  consideration 
paid  as  the  value  of  the  timber  at  the  time 
of  purchase  bore  to  the  whole  purchase  price, 
with  interest,  as  announced  on  the  former 
appeal,  142  Wis.  204,  125  N.  W.  456,  135 
Am.  St  Rep.  1070,  citing  Docter  v.  Hellherg, 
65  Wis.  415,  27  N.  W.  176.  But  "such  frac- 
tional part  of  the  whole  consideration  paid 
as  the  value  of  the  timber  at  the  time  of 
purchase  bore  to  the  whole  purchase  price" 
is  nothing  more  nor  less  than  tbe  value  of 
the  timber  at  the  time  of  purchase,  and  that 
was  exactly  the  measure  of  damages  applied 
In  this  case.  Every  witness  who  testlfled 
to  the  difference  between  the  market  value 
of  the  land  as  It  was  with  tbe  timber  stand- 
ing thereon  and  its  market  value  without 
tbe  timber  said  that  the  difference  In  market 
value  was  the  value  of  the  timber  removed, 
and  that  only  was  taken  Into  consideration. 
The  value  of  the  timber  removed,  with  In- 
terest, was  the  only  elem«it  that  made  up 
the  damages  assessed.  No  lovrex  measure  of 
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damages  could  have  been  applied  ubAbt  vi- 
thee  kind  of  action,  and  defendant,  there- 
fore, would  have  fared  no  better  had  the 
action  been  expressly  labeled  ex  contracta. 
So  It  becomes  unnecessary  to  decide  whether 
or  not  misrepresentations  amounting  only  to 
constructive  fraud  merge  in  the  covenants 
of  title,  and  the  question  Is  reserved  for  fu- 
ture consideration  and  determination. 

[2]  Error  is  alleged  because  the  court  in- 
structed the  Jury:  "In  order  to  answer  ttiis 
question  (the  third  one)  in  the  affirmative, 
you  must  And  from  the  evidence  that  the 
plaintiifB  believed  said  statement  to  be  true, 
and  that  said  statement  constituted  a  mate- 
rial inducement  tor  them  to  purchase  the 
land.  It  Is  not  necessary,  however,  that  the 
plaintUEs  shonld  have  relied  exclusively  upon 
such  statement  as  an  Inducement  to  the 
plaintUfs  to  puTcluue  the  land.  If  anch  states 
meat  exerted  a  material  influence  upon  tbeir 
minds,  inducing  them  to  imrchase."  It  la 
claimed  that,  in  order  to  constitute  actiona- 
ble frand,  the  false  representaUous  must 
have  been  the  sole  cause  inducement  that 
led  to  the  contract  or  agra^nent  Such  is 
not  the  law  of  this  state  It  haa  beea  re- 
peatedly held  that,  if  the  rwrraentaUons  con- 
stitute a  material  Inducement  towards  en- 
tering Into  the  contract,  it  is  sufficient  Da- 
vis v.  Nuxnm,  72  Wis.  440,  40  N.  W.  497. 
1  Ii.  B.  A.  774 ;  Beetle  v.  Anderson,  98  Wis. 
6,  73  N.  W.  560;  Krause  v.  Busacker,  106 
Wis.  360,  81  N.  W.  406;  Benolkin  v.  Guthrie, 
111  Wla.  S64,  87  N.  W.  466;  Hnrlbert  r.  Kel- 
logg, L.  &  M.  Co.,  115  Wis.  22S,  01  N.  W. 
673 ;  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451, 
106  N.  W.  231.  7  Ann.  Cas.  606;  Post  v. 
Roberts,  127  Wis.  605.  106  N.  W.  1089.  Tbe 
language  used  in  Shaw  v.  Oilb^  111  Wis. 
165,  185,  86  M.  W.  188,  194,  "A  false  statfr- 
ment  reUed  on,  and  without  which  the  trans- 
action would  not  have  been  made,  consti- 
tutes legal  deceit,  although  it  may  not  tiave 
been  the  sole  and  only  motive  or  considera- 
tion moving  the  defrauded  party  thereto." 
may  be  susceptible  of  the  infer«ice  that  it 
would  not  constitute  legal  deceit  If  the  trans- 
action would  have  taken  place  had  it  not 
been  made.  But  that  such  is  not  its  true 
construction  is  readily  perceived  when  ref- 
erence is  liad  to  other  adjudications  in  this 
court,  wherein  it  is  held  that,  if  the  repre- 
sentations constitute  a  material  Inducement 
and  are  relied  upon,  that  is  sufficient  The 
rule  is  thus  stated  in  Farrar  v.  Churchill, 
135  U.  S.  609,  615.  10  Sup.  Ct  771,  773  (34 
Ij.  Ed.  246) :  "The  representations  must  be 
in  regard  to  a  material .  fact,  must  be  false, 
and  must  be  acted  upon  by  the  other  party 
la  ignorance  of  its  falsity  and  with  a  reason- 
iible  belief  that  it  was  true.   It  must  be  tbe 


very  ground  on  which  the  transaction  took 
place,  althouj^  It  is  not  necessary  that  it 
sliould  have  been  the  sole  cause.  If  it  were 
proximate,  immediate,  and  materlaL"  We 
And  no  error  In  the  Instruction  to  wWch  ex- 
ception Is  taken. 

[3]  It  is  urged  that  the  damages  assessed 
are  higher  than  any  evidence  In  tlM  case 
warrants.  It  is  true  the  assessment  Is  slight- 
ly higher  than  the  testimony  of  any  one 
single  witness  produced  by  piaintifls  would 
support  But  there  is  evidence  on  behalf  of 
plaintiffs  which  sustains  the  ass^ment 
Four  kinds  of  timber  were  removed  from 
plaintiffs'  lands,  namely,  basswood,  pine, 
hemlo<^.  and  ash.  The  testimony  of  the 
witnesses  varied  somewhat  as  to  the  price 
per  thousand  feet  of  the  dlffwoit  kinds  of 
timber  testified  to  them,  but  the  total 
value  of  the  timber,  based  upon  tiie  hitftest 
scale  and  the  highest  market  price  thereof 
testified  to  would  exceed  the  amount  of  dam- 
ages assessed  by  the  Jury.  The  assessment 
therefore,  is  not  as  high  as  it  mig^t  have 
bem  made^  and  sUil  be  supported  by  tlie  tes- 
timony. The  Jury  is  not  conqjielled  to  ac- 
cept, and  rely  solely  upon,  the  testimony  of 
any  one  witness  In  aaseasing  damages,  or 
morely  to  make  a  oompntatlon  based  upon 
any  porticnlar  testimony.  Merrill  v.  mght- 
ingale,  88  Wis.  247;  Churchill  t.  Price,  44 
Wis.  54a 

[4]  It  is  also  urged  ttiat  the  coturt  erred  in 
allowing  interest  upon  tbe  market  value  of 
the  timber  from  ttie  time  the  contract  was 
entered  inta  This  court  has  held  "tliat 
there  are  cases  for  breadi  of  contract,  and 
cases  sounding  In  tort  where  the  damages 
are  wholly  unliquidated,  but  where  they  may 
be  fixed  by  known  and  reasonably  certain 
market  ralnes  or  other  definite  standards, 
where  interest  is  to  Im  allowed  from  the  time 
of  the  breach  or  the  commission  of  the  in- 
Jury."  J.  I.  Case  Plow  Works  v.  Niles  & 
Scott  Co..  107  Wis.  9.  17.  82  N.  W.  568.  671. 
See.  also,  Oross  v.  Heckert  120  Wis.  314. 
97  N.  W.  952.  Here  tbe  damage  to  plain- 
tiffs was  tbe  market  value  of  the  timber  at 
the  time  It  was  removed.  Such  value  could 
be  found  by  known  and  reasonably  fixed 
market  values  or  other  reasonaMy  definite 
standards,  and  the  court  properly  allowed  In- 
terest from  the  time  of  the  date  of  the  land 
contract  when  plaintiffs  became  the  equitable 
owners  of  tbe  lands.  Krakow  v.  Wills,  125 
Wis.  284,  103  N.  W.  1121,  4  Ann.  Gas.  1016. 
At  that  time  the  evidence  shows  ttiat  both 
Wood  and  Diamond  were  In  possession  of 
their  respective  tracts  of  land  on  which  they 
bad  bought  tbe  timber  and  had  commoiced 
the  cutting  thereof. 

Judgment  affirmed. 
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DOHB  T.  WOLTGANQ. 
(Sopnme  Orart  of  WiscoiiBin.   Oct  29,  1912.) 

L  CONTBACTS   (I   64*>— CONSIDBBATION— SUF- 
FICIKNCT. 

There  -wai  a  sufficient  cotuideratioQ  to 
soppwt  ft  contnuit  by  plaintiff  to  relinquish 
a  nomeatead  entry  theretofore  made  by  plain- 
tiS.  BO  that  defendaat's  son  might  apply  to 
rater  the  land  as  a  homestead,  irrespective  of 
whether  defendant  or  his  son  actually  secured 
the  homestead. 

[Ed.  Sfote.— For  other  cases,  see  Oontxacts, 
Cent.  I>ic  «  233-239,  2137^,  254,  255,  291- 
315;  Dec. .iDig.  i  64 •] 

2.  PUBUO  Lamob  Q  1S9*>— ContBAcifl— Ak- 
uKQtnsmHG  HoMnn&D  BmcBT— Vaud- 

ITT. 

An  agreement  by  plaintiff  to  relingoish  a 
homestead  entry  made  by  him,  so  that  defend- 
ant's son  might  apply  to  secure  the  land  as  a 
homestead,  was  not  contrary  to  public  policy 
and  was  valid;  phdntiff  having  the  right  to 
relioQuisb  his  homestead  entry  under  Act 
Oong.  Hay  4.  1880,  c.  89,  21  Stat  140  (U. 
Gbmp.  St  1901,  p.  1392). 
[Ed.  Kote.— For  other  cases,  see  Public 
Lsnda,  Oent  Dig.  fS  369-376;  Dec.  Dig.  f 
13».»3 

3.  Fuin>a.  SiAiim  or  (i  56*)— Salb  or 
LAin>~-OoiiTKACTa  Within  Statuts. 

An  onU  oontraet  by  plaintiff  to  rells- 
qoish  bis  homestead  entry,  so  that  defendant's 
KRi  could  apply  to  enter  the  land  as  a  home- 
stead, was  not  void  under  the  statute  of  frauds 
iSt,  189^  I  2804);  the  contract  not  eontem- 
pi«rttt£  a  sale  <rf  an  interest  in  tlie  land. 

[Bd.  Note.— For  other  case^  see  Frauds,  Stat 
Dte  of,  Oent  Dig.  ||  83-W,  136-188;  Dec 
Dig.  I  Sfi.*i 

Appeal  from  Circuit  Court,  £ao  Claire 
County;  Jamea  Tnckham,  Judge. 

Action  liy  Fred  I>(Ar  against  John  Wolf- 
gang Impleaded.  E^om  a  judgment  for 
plalntlfr,  defendant  named  appeals.  AiOrmed. 

W.  H.  A  T.  F,  Frawley,  aU  of  Eau  Claire, 
for  ai^tellant  S.  M.  Bradford,  of  Augusta, 
and  Sturdevant  ft  Farr,  of  Ban  Claire,  for 
respondent 

BARNKS,  J.  The  plaintiff  sued  to  recov- 
er the  sum  of  :(S00,  wblcb  he  alleged  the 
defendant  owed  him  on  an  oral  contract 
Plaintiff  claimed  that  the  defendant  desired 
to  have  one  of  his  sons  secure  title  to  cer- 
tain land  which  plaintiff  entered  as  a  home- 
stead in  July,  1902,  under  the  homestead 
laws  of  the  United  States,  and  agreed  to  pay 
tfae  plaintiff  tli%  above-named  sum  If  be 
would  relinquish  his  right  to  such  bomeste&d, 
to  that  defendant's  son  might  make  the  nec- 
essary application  to  enter  the  land  as  a 
homestead;  that  plaintiff  accepted  such  of- 
(iT.  and  did  relinquish  and  surrender  pos- 
session of  the  homestead,  and  one  of  the  de- 
fendant's sons  attempted  at  least  to  enter 
the  land  as  a  homestead.  The  attempted 
entry  by  defendant's  son  was  made  imme- 
diately after  the  plaintiff  filed  his  reltn- 
qoishment  at  the  land  office.  The  defendant 
denied  making  the  contract  The  disputed 
Isnies  of  fact  were  all  found  In  plalntllTs 


favor  by  the  Jury  on  snffldent  evidence,  and 
defendant  appeals  from  a  Judgment  entered 
on  the  verdict 

The  appellant  assigns  four  errors:  (1) 
The  alleged  contract  was  void  because  con- 
trary to  public  policy ;  (2)  there  was  no  suf- 
ficient consideration  to  support  the  contract ; 
(3)  the  contract  waa  void  under  the  statute 
of  frauds;  and  (4)  the  court  should  have 
aabmttted  certain  questions  to  the  Jury  pro- 
pounded    tbe  defendant 

1.  On  the  fljrst  point  it  la  uzged  tbat  a 
homesteader  cannot  sell  his  homestead  be- 
fore final  proofs  are  made  and  a  receiver'a 
receipt  la  laaned,  and  that,  In  the  event  of  a 
reUnqnlahment,  the  lnq>rovementB  belong  to 
the  United  States,  and  that  the  contract 
waa  one  that  eltitier  contemplated  the  aale 
of  an  Interest  In  the  land  or  of  the  Improve- 
moits  made  thereon  and  that  It  la  against 
the  policy  of  tin  law  to  aancUon  such  an 
agreemoit  While  there  was  some  looae 
talk  between  the  parties  about  selling  the 
homestead  and  selling  the  relinquishment,  the 
evldoice  waa  ample  to  warrant  the  Jury  in 
finding  that  what  the  plaintiff  agreed  to  do 
was  to  relinqnlsh  his  homestead  entry  to 
the  United  States  and  surrender  vp  the  pos- 
sesaton  thweof  and  the  ImprovemoitB  there- 
on, ^niia  would  enable  the  defmdanf a  son 
to  mtex  tbe  land  under  the  homestead  laws 
and  acquire  title  thereto  on  compliance  with 
such  laws,  and  give  him  the  benefit  of  all 
Improvements  made  oa  the  liomestead  by  tiie 
plalntlfr. 

[1]  There  was  a  valid  consideratiott  for 
su<dt  a  contract,  whether  defendant  or  his 
son  secured  the  homestead  or  not  Consid- 
eration may  consist  of  a  benefit  to  the  prom- 
isor or  an  Injury  to  the  promisee.  Messen- 
ger V.  Miller,  2  Pin.  60 ;  Eycleshlmer  v.  Van 
Antwerp,  13  Wis.  546;  Hewett  v.  Currier, 
63  Wis.  386,  23  N.  W.  884.  By  performing 
big  part  of  the  contract  plaintiff  surrendered 
up  the  possessioQ  of  the  homestead  and  the 
improvements  he  had  placed  tbereon,  as  well 
as  his  Inchoate  right  to  eventually  acquire 
title  to  the  land  by  complying  wltb  the 
homestead  laws. 

[2]  Obviously  the  plaintiff  did  not  attempt 
to  sell  or  convey  the  homestead  itself.  He 
had  a  perfect  right  to  relinquish  his  home- 
stead entry.  Act  Cong.  May  14,  1880,  c.  89, 
21  Stats.  L.  140,  6  Ann.  Stats.  U.  S.  300  (U. 
S.  Comp.  St.  1901,  p.  1392) ;  Love  v.  Flahlve. 
20f)  U.  S.  195,  202,  27  Sup.  Ct  486,  51  L.  Ed. 
768.  Our  attention  has  not  been  called  to 
any  case  holding  that  snch  an  agreement  as 
the  one  under  consideration  is  in  contraven- 
tion of  public  policy.  There  are  a  number 
of  cases  which  hold  such  a  sale  to  be  valid 
and  which  also  recognize  the  right  of  the 
homesteader  to  sell  certain  kinds  of  improve- 
ments. Llndersmith  v.  Schwlso,  17  Minn.  26 
(Gil.  10),  Paxton  Cattle  Co.  v.  First  Nation- 
al Bank,  21  Neb.  621,  33  N.  W.  271,  59  Am. 
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(Wla. 


Rep.  8S2,  and  Tarrance  t.  Hatfleld,  71  Ala. 
234.  Moore  v.  Mcintosh.  6  Kan.  39.  Hooker 
T.  Mclntosb,  76  Miss.  693,  25  Soutb.  866, 
and  Obleman  r.  Allen,  0  Mo.  App.  127,  af- 
firmed 75  Mo.  332,  BO  bold.  Under  these 
cases  we  hold  the  contract  here  made  was 
Talid. 

It  Is  farther  urged  that  there  was  no  con- 
sideration for  the  promise  to  pay  because 
the  testimony  showed  that  It  was  not  made 
until  June  28,  1909,  whereas  the  relinquish- 
ment was  filed  In  the  land  office  on  Jane 
16th,  80  that  plalntiCT  bad  nothing  to  gire 
In  return  for  the  promise  when  It  was  made. 
Plaintiff  did  tesUfy  that  according  to  his 
recDllection  the  contract  was  made  on  June 
28th,  and  so  did  Attorney  Bradford,  who 
drew  the  rellnqnlsbment.  We  think  It  is 
quite  obvious  that  the  witnesses  were  mis- 
taken as  to  the  date  on  which  the  transac- 
tion took  place.  Plaintiff's  evidence  Is  to 
the  effect  ttiat  they  dickered  about  the  price 
and  finally  reached  an  agreement  and  that 
thereupon  be  executed  a  relinquishment  and 
went  to  the  land  office  at  Wausau  to  file  It. 
and  that  defendant's  son  accompanied  him 
for  the  purpose  of  making  an  entry  as  soon 
as  the  relinquishment  was  filed.  The  Jury 
found  that  plaintiff  filed  his  relinquishment 
in  reliance  on  the  defendant's  promise  to  pay 
the  sum  of  $300,  and  the  evidence  suatalns 
the  finding. 

[3]  3.  It  Is  urged  that  tiie  contrad:  was 
void  under  aectlon  2304,  State.,  which  pro- 
vides tbSit  every  contract  for  the  sale  of 
lands  or  of  any  interest  therein  ahall  be 
void  unless  the  contract  or  some  note  or 
memorandum  thereof  expressing  the  consid- 
eration be  in  writing.  It  is  sufficient  to  say 
In  answer  to  this  contention  that  the  con- 
tract did  not  contonplate  the  sale  of  any 
land  or  of  any  interest  therein. 

It  is  ftirther  said  tiiat  the  contract  was 
void  under  subdivision  2  of  section  2307. 
Stats.,  because  the  promise  was  not  In  writ- 
ing and  was  one  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another.  Tbe  Jury 
found  tbat  the  debt  was  that  of  tbe  defend- 
ant Such  finding  Is  supported  by  tbe  evi- 
dence. 

4.  Complaint  la  made  because  of  the  fail- 
ure of  tbe  court  to  submit  certain  questions 
to  the  Jury  as  requested  by  the  defendant 
The  verdict  as  submitted  sufficiently  covered 
the  Issues  In  the  case. 

Judgment  affirmed. 


STATE  ex  rel.  NEAOT  t.  CITY  OF  BflL- 

WAUKEB  et  aL 
(Snpreme  Conrt  of  Wisoonrin.   Oct  29,  1912.) 

1.  Municipal  Cobpohations  (8  63*>— Divi- 
sion OP  Cities  into  Wards— Legislative 
Question. 

Tbe  general  question  of  tbe  division  of  a 
(dty  into  wards  is  a  legislative  qnestlon,  and 


in  the  absence  of  any  constitDtlonal  reqolremeat 
tbat  a  city  slkall  be  divided  into  wards  of  equal 
population,  or  that  it  staaU  be  divided  according 
to  population,  a  division  Into  wards  containiog 
a  population  running  from  minlmjm  of  9,238  to 
a  maximum  of  19,517  will  not  be  interfered 
with  by  tbe  courts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ||  165,  1878,  1879; 
l>ec.  Dig.  I  63.«]         -  " 

2.  Municipal  CoBPORanona  (|  7G*)— Gcba- 

TivE  Acts. 

Tbe  Legislature  may  cure  by  subsequent 
legislation  defects  or  irregularitieB  in  proceed- 
loge  of  municipal  corporations  which  it  may 
have  dispensed  with  or  made  immaterial  by 
prior  law,  and  such  ratification  or  curatlvfl  ef- 
fect may  result  by  implication,  as  well  as  by 
direct  legislative  act 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDB,  Gent  Dig.  IS  181,  687;  Dec.  Dig. 
I  76.*] 

S.  Municipal  Cobporations  (|  40*)  — Cuba- 

TivB  Acts. 

An  ordiQance  dividing  the  city  of  Milwau- 
kee into  wards,  running  from  a  minimum  popu- 
latioD  of  9,238  to  a  maximum  of  19.517,  enacted 
pursuant  to  Laws  1901,  c.  436,  empoweriug 
councils  of  cities  of  tbe  first  class  to  readjust 
the  boundaries  of  wards,  so  that  they  Bhall  bo 
as  nearly  equal  in  population  as  may  be,  though 
conceded  to  be  void  when  passed,  is  recognized 
and  approved,  by  Laws  1911,  c.  661.  redistrict- 
ing  the  state  for  legislative  purposes,  and  divid- 
ing the  conntar  of  Milwaukee  into  assembly  and 
senatorial  districts,  bounded  by  ward  lines  aa 
established  by  tbe  ordinance,  and  the  ordinance 
is  validated  thereby. 

[Ed.  Note^For  other  cases,  see  Municipal 
Cw^rations,  Gent  Dig.  ||  112-116;  Dec  Dig: 

4.  StATUTBS  (I  90*)— ChARTBRS— AUHDUNTS 

—Special  ob  Pbivate  Law. 

Const  art  4,  {  31,  proliibiting  the  amend- 
ment of  a  city  charter  by  special  or  private 
law,  does  not  make  Laws  1911,  c  661,  redis- 
tricting  the  state  for  legislative  punwses,  a 
special  or  private  law,  thoagh  it  incidentally 
affects  the  city  of  Milwaukee,  by  recognizing 
and  validating  an  ordinance  of  the  cibr  redia- 
tricting  the  city  into  wards,  though  tbe  ordi- 
nance was  concededly  void  when  passed,  be- 
cause the  wards  were  not  as  nearly  equal  in 
population  as  might  be.  as  required  by  Laws 
mi,  c.  436. 

[Ed.  Xote.— For  other  cnxes,  see  Statutes, 
Cent  Dig.  H  98-100;  Dec.  Dig.  i  90.*] 

Appeal  from  Circuit  Court.  Milwaukee 
County ;  W.  J.  Turner,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  Thomas  J.  Neacy,  against  Francis  P. 
Kane  and  others.  Assessors  of  the  City  of 
Milwaukee,  and  the  City  of  Milwaukee. 
From  an  order  ovnrullng  a  Joint  demurrer 
to  the  oomitolnt,  defendants  appeal.  Re- 
versed and  remanded. 

This  Is  an  action  in  the  nature  of  quo 
warranto,  brought  by  a  taxpayer  of  the  city 
of  Milwaukee,  challenging  ths  li^t  to  office 
of  a  number  of  the  acting  ward  assessors 
of  the  <dty  of  Milwaukee  on  the  groimd  tbat 
an  ordinance  passed  by  the  dty  council  Jnne 
20,  1011,  redlstricting  the  city,  changing  the 
bouudarles  of  wards,  and  forming  a  num- 
ber of  new  wards.  Is  void.  The  city  of  Mil- 
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wankee  was  joined  as  a  defendant  If  the 
ordinance  is  void,  it  la  conceded  Qiat  the 
def^dants  have  no  right  to  the  offices  which 
tbe7  hold,  because  the  assessors  who  were 
!□  ofBoe  at  the  time  of  the  passage  of  the 
redistrictlDg  ordinance  would  still  be  the 
lawful  assessors.  The  taw  under  wbl<A  the 
redlstrlctlng  ordinance  was  passed  is  chap- 
ter 436,  Laws  of  1901,  which  provides  as  fol- 
lows: 

"Section  1.  The  common  council  of  all  cit- 
ies of  the  first  class  organized  under  spe- 
cial charter,  may  by  a  two-thirds  vote  of  all 
Its  members,  within  two  years  after  each 
state  or  United  States  census  is  taken  and 
the  result  thereof  as  to  its  population  is 
aiade  known,  re-dlstrict,  readjust  and  change 
the  boundaries  of  wards  «o  that  they  shall 
be  iM  nearly  equal  in  population  a»  may  he, 
and  to  that  end  such  council  may  create  new 
wards  and  consolidate  old  ones,  but  no  ward 
shall  be  created  having  a  population  less 
than  eight  thousand  nor  exceeding  twenty 
thousand.  In  redlstrlctlng  such  cities  the 
orlgizial  nambers  of  the  wards  and  tlieir  ge- 
ographical outline  shall,  as  ter  as  possible, 
be  retained,  and  the  wards  bo  created  and 
those  the  boundaries  of  which  are  changed 
shall  be  in  as  compact  form  as  possible." 

The  ordinance  is  attacked  principally  be- 
cause the  new  wards  are  not  made  as  neoAj 
equal  In  pf^Iatlon  as  ^ctlcable  by  the  or- 
dinanoe;  bat  run  from  a  mlnUnom  of  9,288  to 
a  maximum  of  19fil7.  It  1b  not  claimed 
that  the  disparity  resulted  from  an  attempt 
to  gain  political  advantage  by  a  gerryman- 
dv,  bat  that  the  city  conn^  made  allow- 
ance for  fatnre  growth  and  gave  to  raiddly 
inowiiv  outblng  wards  a  less  popnlatlon 
than  the  central  wards,  with  the  expectation 
that  the  population  would  soon  be  equalized 
by  growth.  A  Joint  demurrer  to  the  com- 
plaint on  behalf  of  all  the  defendants  was 
oTerruIed  by  the  trial  court,  and  the  defend- 
ants appeal. 

Daniel  W.  Hoan,  City  Atty..  and  Oarfleld 
8.  Canright,  Asst.  City  Atty.,  both  of  MU- 
wankee,  for  appellants.  Miller,  Made  ft 
Fairchild*  of  Milwaukee,  for  reqwndent 

WIMSLOW.  O.  J.  (after  stating  tbe  facts 
u  above).  A  number  of  obJecUonB  to  the 
plalntura  procednre  are  made  by  the  demur- 
rants which  we  do  not  flid  It  necessary  to 
consider.  Tlw  importance  of  a  decision  nptm 
tbe  merits  Is  such  that  it  would  certainly 
not  be  good  administration  to  base  a  ded- 
Bion  upon  some  defect  In  procedure  when  it 
Is  possible  to  take  up  and  decide  tbe  vital 
qoesUon  in  the  case,  namely,  the  question 
of  the  validity  of  the  redlstrlctlng  ordinance. 
Tbe  importance  of  an  early  decision  upon 
this  question  is  greatly  Increased  by  the  fact 
that  the  general  biennial  election  is  im- 
pending, the  result  of  which  might  be  wholly 
Invalidated,  or  at  least  thrown  Into  lament- 


able confusion,  so  far  as  the  dty  of  Milwau- 
kee is  concerned,  if  the  question  of  the  valid- 
ity of  tbe  ordinance  were  now  to  be  put 
aside  and  at  some  later  period  taken  up  and 
decided  adversely.  We  therefore  proceed  at 
once  to  a  consideration  of  the  ordinance. 
Here,  also,  we  find  it  unnecessary  to  con- 
sider a  number  of  the  questions  which  were 
vigorously  presented  both  in  tbe  briefs  and 
upon  the  oral  argument 

[1]  Undoubtedly  substantial  equality  of 
population  is  the  primary  object  sought  to  be 
attained  by  the  law  under  which  the  ordi- 
nance was  passed;  but  whether  the  council 
might  not  lawfully  consider  the  growth  of 
population  and  make  allowance  for  the 
changes  which  that  growth  was  reasonably 
certain  to  produce  within  a  very  short  peri- 
od In  the  future,  Is  a  question  upon  which 
we  express  no  opinion.  There  Is  no  constitu- 
tional requirement  that  a  city  shall  be  divid- 
ed Into  wards  of  equal  population,  or  that 
It  shall  be  divided  according  to  population. 
The  general  question  of  the  division  of  a  dty 
Into  wards  Is  a  legislative  question,  at  least 
within  limits  whcb  have  not  been  passed  In 
the  present  case.  If,  therefore,  It  were  to 
be  admitted,  for  the  purposes  of  the  case, 
that  the  ordinance  was  void  when  passed, 
because  the  wards  created  by  it  were  not  "as 
nearly  equal  in  population  as  may  be,"  still. 
If  the  Legislature  by  subsequent  act  recog- 
nised and  ratified  the  ordinance  It  undoubt- 
edly became  valid  by  such  legislative  ratifi- 
cation. 

[2]  This  court  has  frequently  recognlRed 
the  power  of  the  Legislature  to  cure  by  sub- 
sequent legislation  defects  or  irregularities 
in  municipal  proceedings  which  It  mlfl^t  have 
dispensed  with  or  made  Immaterial  by  prior 
law.  May  v.  Boldridge.  23  Wis.  93 ;  Single 
V.  SuperrlBors,  etc.,  38  Wis.  363 ;  Cawker  v. 
a  a  P.  Ca,  183  Wia  29,  113  N.  W.  419; 
State  ex  reL  V.  McOovem,  100  Wi&  666,  76  N. 
W.  688.  It  is  also  well  established  that 
such  ratlflcatlmi  or  curative  effect  may  re- 
sult by  implication,  as  well  as  by  direct 
legislative  act  Fisk  v.  Kenosha,  26  Wis.  23 ; 
Knapp  V.  Grant,  27  W1&  147 ;  Hasbrouck  v. 
Milwaukee,  21  Wis.  217;  Campbell  v.  Keno- 
sha, 6  WaU.  104,  18  L.  Ed.  610;  Mattingly 
T.  Dtet  of  Columbia,  97  V.  S.  687,  24  L.  Ed. 
1008;  Brown  v.  Mayor.  63  N.  T.  289. 

[S]  By  chapter  661  of  the  Uiws  of  1911, 
published  July  17,  1911,  the  Legislature  re- 
dlstrlcted  tbe  state  for  legislative  purposes, 
divided  the  county  of  Milwaukee  into  10  as- 
sembly lUstrtcts  and  6  senatorial  districts, 
bounded  the  various  districts  by  ward  lines, 
and  distinctly  provided  that  the  wards  nam- 
ed in  the  law  should  be  construed  to  be  the 
wards  created  by  the  ordinance  In  question. 
This  was  beyond  question  a  complete  and 
unequivocal  recognition  and  approval  of  tbe 
ordinance. 

[41  It  la  argued  that  the  act  cannot  be 
operative  for  this  purpose,  for  the  reaaon 
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that  cbaDglng  the  ward  boundaries  of  a  dt? 
amounts  to  an  ameudment  of  Ita  cturter, 
and  is  prohibited  by  section  31  of  article  4 
of  the  Conatltntion.  The  objection  falls,  be- 
cause the  constitutional  provision  cited  only 
prohibits  the  amendmoit  of  a  city  charter 
by  "special  or  private"  law,  and  by  no  stretch 
of  Imagination  can  a  state-wide  apportion- 
ment law  be  called  either  a  special  or  private 
law.  So  far  as  this  case  Is  concerned,  chap- 
ter 661  of  the  Laws  of  1911  must  be  con- 
sidered as  a  valid  general  law.  The  mere 
fact  that  it  iQCldentally  affects  a  gIv«D  lo- 
cality in  some  of  its  provisions  cannot  logi- 
cally  make  It  a  special  or  private  law,  or  de- 
prive It  of  constltutlraiallfy. 

Order  reversed,  and  action  remanded,  with 
directions  to  suatain  tbe  demurrer  to  the 
complaint 


STATE!  ex  rel.  HATDEN  t.  ABNOtD. 
Tax  Com'r. 

(Supreme  Court  of  Wisconsin.   Oct  29.  1912.) 

(Bt/llabtis  hp  tJm  Judffe.) 

1.  Mandautjb  (I  77*)~SUBJECTB  ov  Rblikf— 
Bbinstatement  of  Ofucebb. 

Mandamus  is  a  proper  remedy  where  a 
person  has  been  unlawfully  removed  from  office, 
regardless  of  the  place  having  been  filled  before 
commescement  of  the  proeeedings. 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent.  Dig.  IS  161-169;  Dec.  Dig.  S  77.*] 

2.  Mandauus  (i  77*)— Natdbb  of  Bkubdt— 

DiscBETion  or  Cottbt. 

The  mandamus  remedy,  in  exceptioual 
cases,  may  or  may  not  be  used,  in  the  discre- 
tion of  the  court  There  is  no  absolute  rule 
as  to  use  of  such  remedy  to  obtain  possession 
of  an  office,  cccept  it  is  not  proper  m  case  of 
a  claimant  having  no  prima  facie  title  against 
one  in  possession  holdmg  by  right  at  least  de 
facto. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  IS  161-168;  Dec  Dig.  |  77.*] 

3.  MANDAuns  A  1*)— Natdbk  of  Behbdt— 
Statutory  Pbovibions. 

In  harmony  with  tbe  liberal  spirit  of  the 
Code,  the  use  of  mandamus,  In  general,  should 
be  favdred  where  permissible  at  all,  as  the 
most  expeditions  mode  of  vindicating  the  right 
[Ed.  Note.— For  other  eases,  see  Mandamns, 
Cent  Dig.  n  1-3;  Dec  Dig.  |  L*] 

4.  Statutes  (J  159*)— Repeai>-Implication. 

Repeals  of  written  law  by  implication  are 
not  favored;  therefore,  if  two  legislative  en- 
actments, in  terms,  seem  to  conflict,  they  should 
be  reconciled  it  practicable,  and.  If  not,  the 
earlier  should  give  way  to  the  later,  in  harmony 
with  the  presumed  legislative  Intent 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  1 228;  Dec  Dig.  i|lB8.*3 

5.  Statutes  ({  181*)— GonErrBuonoir- Lkgis- 
LATivB  Intent. 

AU  rules  for  statutory  construction  are 
subservient  to  the  one  that  uie  legislative  inten- 
tion most  prevail  if  it  can  reasonably  be  dis- 
covered expressed  in  tbe  language  used  for  tliat 
purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  259,  268;  Dec  Dig.  8  181.*] 


6.  MUNTCTFAC  COBPOnATIOIVa  Q  12S*)— OVFI- 

CERS— Civil  Sebvici  Law. 

By  the  civil  service  law  (chapter  SIB,  Laws 
of  1895),  the  manifest  general  intent  was  to 
place  all  municipal  officers,  in  the  cities  re- 
ferred to,  except  such  officers  as  are  specially 
excepted,  under  the  merit  system,  both  as  to 
app<»ntment  and  retention. 

[Ed.  Note.— For  other  cases,  see  Hnnicipal 
Corporations,  Dec  Dig.  {  125.^ 

7.  Statutes  ({  181*)— CoNsnacmoN— Pub- 

POHE  of  ENACnOEnT. 

Where  tbe  general  intention  In  the  pas- 
sage of  a  law  Is  plain,  the  enactment  in  case  of 
uncertainty,  should  be  UberaUy  construed  to 
effect  such  intent 

{Ed.  Note.— For  other  cases,  see  Statntea, 
Cent  Dig.  §S  259,  263;  DeeTDIf.  I  ISL*] 

8.  Statutes  (|  219*)  —  Coifsnuurioir  —  Ex- 
TBiNsio  Aids  —  Comncpouinoim  Oon- 

STBDOnON. 

In  case  of  obscurity  In  a  legislative  enact- 
ment, the  general  understanding  by  all  admin- 
istrative officers  having  to  do  with  appljhig  it* 
which  has  subsisted  for  a  long  term  of  years. 
Is  strong,  and  in  some  cases  conclusive,  evidence 
of  the  true  meaning. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  H  296,  297;  Dec  Dig.  {  219.*] 

9.  MumCIPAI.  COBPOBATIONS  d  125*)— Oftz- 
CEBs— Civil.  Sebvicb  Law. 

The  civil  service  law  (chapter  313,  Laws 
of  1895),— by  necessary  implication  from  its 
terms,  by  Its  manifest  general  purpose  aud  by 
such  long  understanding  as  to  become,  in  prac- 
tical effect,  a  part  of  it— supersedies  all  city 
charter  provisions  relating  to  the  appdntmcnt 
and  removal  of  assessors,  inconslstoit  there- 
with. 

(Kd.  Note.— For  other  cases,  see  Monlcipal 
Corporations,  Dec  Dig.  {  125.*] 

10.  MUHICIPAJL  0OBPOBA*ri0N8  ff  128*)— OfVI- 

CKBs— "Head  of  Pbincifal  Depabtkent"— 

"SUBOBDI  NATES." 

Under  such  civil  service  law  (Laws  1895. 
c.  313),  the  tax  commissioner  in  the  city  of 
Mil^ukee,  is  the  "head  of  a  principal  depart- 
ment," having  power  to  appoint  Qie  ward  as- 
sessors as  bis  ''subordinates"  and  tbe  power  to 
remove  them,  anything  in  tiie  dty  charter,  ex- 
isting at  the  date  of  the  enactment,  to  the 
contrary  notwithstanding. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  125.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6720.] 

11.  Mandamus  (|  77*)— Subjects  of  Relief- 
Reinstatement  OF  Offices. 

A  person  who  has  been,  under  the  forms  of 
law,  dispossessed  of  an  office  to  which  he,  at 
best,  baa  only  a  de  facto  right  Is  not  oititled 
to  regain  possession  by  mandamus. 

[Ed.  Note.— For  other  casoi,  see  Mandamus, 
Cent  Dig.  H  161-169;  Dec  Dig.  |  77.*] 

12.  Officbbs  (I  77*)— De  FAkrro  Ofrcebs— 
Natubb  of  Bight. 

The  rule  giving  de  facto  dignity  to  the  oc- 
cupant of  an  office,  is  for  the  protection  of  tiie 
public;  not  to  furnish  him  a  weapon  with 
which  to  regain  possesidon.  Being  posse&tied 
thereof,  he  can  defend  against  one  who  at- 
tempts to  intrude  thereinto;  but  cannot  rely 
upon  his  de  facto  character  to  gain  or  regain 
that  to  which  he  has  no  right  in  tact. 

[Ed.  Note.— For  other  eases,  see  OOcets. 
Cent  Dig.  1 109;  Dec  Dig.  i  77.*] 

13.  Offioebs  (I  71*)— Title. 

The  power  of  appointing  and  removing 
subordinate  officers  having  been  conferred  upon 
their  superior,  and  procedure  provided  for  exe- 
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eating  Bnch  power  and  for  Qse  of  a  removed  of- 
ficer, in  case  of  his  deeminr  himaelf  asgrlered. 
■Dch  procednre  la  exclnrive  in  casa  anch  ctiperi- 
or,  in  g6od  faith,  acts  wlOiiB  the  law. 

[Ed.  Note.— For  other  eases,  aee  Officers, 
Cent  Die.  I  99;  Dec.  Dig.  |  71>] 

Aiq>eal  from  Circalt  Court,  Mllwaiikee 
Connty;  W.  J.  Turner,  Judge. 

Mandamus  by  the  State,  on  the  relAtion  ot 
Thomas  F.  Hayden,  against  I^onls  A.  Aruold, 
Tax  Commimioner  of  the  Citr  of  MUwaukee. 
From  an  order  denying  a  motion  to  quash 
the  altematiTe  writ,  the  defendant  appeals. 
Berersed  and  remanded,  with  directions  to 
dismiss. 

Mandamus  to  compel  the  tax  commissioner 
of  the  dty  of  Milwautee  to  recognize  the  re- 
lator as  assessor  of  the  Tlilrd  ward  of  such 
city  and  to  fully  reinstate  liim  in  such  posl- 
tloD.  The  fiiUowing  appeared  by  the  peti- 
tion: 

For  some  time  prior  to  January  81.  1912, 
the  relator  was  assessor  of  the  Third  ward 
of  the  city  of  Milwaukee,  duly  appointed 
and  QvaHfled  ai  soch  under  the  cItII  service 
law  and  rales.  In  fbe  meantime  the  bound- 
aries «f  such  ward  were  by  a  munldpai  or- 
dinanoe  under  authority  of  diapter  4S6, 
Laws  of  1901,  changed  so  as  to  locate  two 
assessors  therein.  On  sa<di  date  the  tax 
commisslona:  of  Oie  d^,  ^etending  to  act 
nnder  power  Tasted  in  him  by  the  civil  bot- 
Tice  law,  notified  relator  of  Qie  change  of 
ward  bonndarles,  with  the  result  stated, 
while  only  one  assessor  could,  legally  v^fotm 
the  duties  of  the  office,  and  that  by  reason 
tbseof  such  relator  was  "removed  and  dts- 
charged"  from  bis  position.  Since  such  time 
such  commissioner,  as  president  of  the  board 
of  assessors  of  soch  city,  has  declined  to 
reeognlze  the  relator  as  assessor  of  such 
ward  or  a  member  of  the  board  of  assessors, 
or  permit  him  .to  perform  the  duties  ot  sndi 
alRce.  The  ordinance  dianging  the  vrard 
bonndarles  was  not  published  till  July  8, 
1911.  By  chapter  497,  Laws  of  the  State 
ftir  IfiU,  poblisbed  July  8,  1911,  and  by  Its 
terms  to  take  eflEect  from  and  after  its  pas- 
sage and  publication,  the  law  under  which 
the  ward  boondaries  were  attempted  to  be 
changed  was  repealed.  Farther  facts  were 
stated  to  show  that  the  ordinance  was  void 
because  of  fallnre  to  comply  with  the  law 
in  attempting  to  make  the  change  of  vrard 
boundaries.  An  altematiTe  wilt  of  mandamus 
was  issued,  motion  made  to  quash  the  same 
and  denial  thereot  This  appeal  Is  from  the 
order  accordingly  entered. 

Daniel  W.  Hoan,  City  Atty.,  of  Milwaukee 
(Garfield  S.  Canright,  Asst  City  Atty.,  of 
Milwaukee,  of  counsel),  for  appellant  Mil- 
ler, Mack  A  FalrcUld,  of  Milwaukee,  fOr  re- 
spondent. 

MARSHAIJL,  J.  (after  stating  the  facts 
as  above).   [1-3]  Is  mandamns  a  proper  rem- 


edy to  restore  a  person  to  an  office  from 
which  he  has  been  nnlawfally  removed? 

In  eKaminlng  authorities  bearing  on  the 
proposition  stated,  at  least,  the  following 
situations  should  be  observed: 

(1)  In  general,  where  a  person  has  been 
ousted  from  office,  unlawfully,  as  he  claims ; 

(2)  Where  a  person  was  ousted  and  an  ac- 
tion for  possession  commenced  and  brought 
to  trial  before  the  Tacancy,  thus  in  form 
created,  was  refilled; 

(3)  Where  the  circumstances  exist  as  in 
No.  2,  except  the  vacancy  was  filled  after 
commencement  of  the  action; 

(4)  Where  a  person  seeks  original  posses- 
sion of  an  office  against  the  one  holding  the 
same  by  right,  de  facto,  the  outside  daimaut 
having  no  prima  fa<de  title; 

(5)  Where  a  person,  having  prima  fade 
eTldsnce  of  title  seeks  possesdon  of  an  office 
against  one  therein  holding  the  same  in 
defiance  of  sndi  prima  fade  title  and  with- 
out color  of  right  himself  other  than  such 
as  mere  possession  mi^  indicate  and  afford. 

Failure  to  note  these  differences,  it  la 
thought;  has  led  to  some  apparent  conflict 
in  decisions. 

In  some  cases,  UiTolvlng  the  right  of  a  per- 
son claimed  to  have  berai  unlavrfnlly  ousted 
from  an  office  to  use  the  mandamus  remedy 
to  repossess  himself  thereof,  the  subject  will 
be  found  treated  in  a  broad  general  way  as 
If  Budi  remedy  were  proper  In  all  such  cases, 
as  for  example.  State  ex  rel.  Gill  v.  Common 
Council  of  Watertown.  9  Wis.  254.  This 
court  there^  speaking  by  Mr.  Justice  Falne^ 
said: 

"It  cannot  be  necessary  to  examine  au- 
thorities to  show  that  a  mandamus  Is  a 
proper  remedy  to  restore  a  party  to  the  pos- 
session of  an  office  from  which  he  has  been 
illegally  removed.  If  dtations  were  neces- 
sary, the  following  list  would  seem  to  place 
the  question  beyond  discussion,"  giving  a 
large  number  of  Illustrations. 

An  examination  of  them  at  this  time  is 
not  satisfying  that  the  broad  general  dec- 
laration was  grounded  on  adjudications 
referred  to;  but  was  based  on  several  stand- 
ard elementary  works,  which  support  it  so 
fully,  it  seems  evident  the  court  did  not 
think  there  should  be  any  fine  distluctious 
between  the  different  situations  which  may 
be  characterized  by  an  unlawful  ouster  from 
office.  That  would  not  militate  against  the 
propriety  of  a  trial  court  exercising  some 
measure  of  discretion  as  to  whether  to  al- 
low such  remedy  or  not  and  deny  It  In  case 
of  the  office  t)eing  occupied  at  the  time  of 
suing  out  the  writ  and  the  real  right  of  the 
matter  being  better  triable  by  quo  warranto, 
which  could  not  often  be  the  case,  since  the 
court  might  make  the  Incumbent  a  party  to 
a  mandamus  proceeding,  If  not  so  made  nt 
the  start  The  mere  form  of  remedy  Is  not 
of  controlling  consequence  under  the  Code. 


•Vor  other  omw  ne  wm*  topic  aod  loctlos  NUMBER  ta  Doe.  Dig.  4  Am.  Dig.  K«7-No.  Sariea  ft  ROp'r  lodeiva 


Digitized  by 


Google 


80 


188  RQBTHWIDSCERN  BBFOBTEB 


(WliL 


Wbetber  the  particalar  remedy  la  appropri- 
ate to  the  case  Is  the  main  thing, — not  wheth- 
er It  la  the  aole  remedy,  but  la  It  a  .proper 
one  becatue  Vt  la  aH>roprlate  to  the  eaa 
sought 

This  court  haa  held  that,  under  some  dr- 
cnmatancea,  a  person,  who  has  new  been 
In  posseaslon  of  an  office  claimed  by  him, 
may  use  Ote  mandamus  remedy  to  gain  It 
of  an  adverse  claimant  State  t.  Oatea,  etc., 
86  Wis.  634,  67  N.  W.  296,  39  Am.  St  Rep. 
912;  State  ex  rel.,  etc.,  t.  Kersten,  118  Wis. 
287,  05  N.  W.  12a  In  Board  of  BdncatioD 
of  South  Milwaukee  State  ex  reL  Reed, 
100  Wla.  4S6,  76  N.  W.  351.  after  deciding 
the  case  upon  other  grounds,  and  apparently 
without  any  claim  of  the  sort  having  been 
made  by  the  preralllng  par^,  it  was  said, 
substantially,  that  where  a  person  haa  been 
wrongfully  ousted  from  an  office  he  <»nnot 
wait  for  redress  till  the  place  Is  filled  again 
and  then  use  the  ranedy  by  mandamus  to 
regain  possession,— not  dttng  the  early  case 
In  this  states  which  did  not  reci^Ue  any  ex- 
ception, nor  any  oth»  Wisconsin  decision. 
Tbe  foreign  authorities  dted,  upon  examina- 
tion at  this  time,  are  not  aatlafactoiy,  from 
an  original  standpoint  and  certainly  not  In 
view  of  the  early  case  her&  ^nie  only  one 
which  treats  of  the  subject  so  as  to  chal- 
lenge attention,  la  People  t.  Goettlng,  133 
K  T.  S69,  30  N.  E.  968,  and  that  only  goes 
to  tbe  length  of  holding  that  where  the  of- 
fice, haa  beoi  filled  and  the  rl^t  to  regain 
poaaeasion  tuma  on  some  difficult  question 
of  statutory  construction,  the  trial  court  ex- 
orcising tbe  measure  of  discretion  which  It 
might  propwly,  In  such  a  case,  may  deny 
the  mandamus  remedy. 

In  other  Jurlsdlcttona  mandamus,  regard- 
leaa  of  whether  Intricate  qnestlmia  are  in- 
Tolved,  has  been  said  to  be  the  more  appro- 
ivlate  remedy  fOr  a  wongfnlly  ousted  officer 
to  use  for  repossession.  Aa  for  example 
Lewis  T.  Whittle,  77  Va.  415.  There  the 
court  said: 

"Wherever  there  la  a  right  to  encute  an 
office,  perform  a  service,  or  exercise  a  fran- 
chise, more  especially  if  It  Is  a  matter  of  pub- 
lic concern,  and  a  person  Is  dispossessed 
of  such  right  and  has  no  other  specific  ade- 
quate remedy,  then  the  court  ought  to  assist 
by  mandamus  upon  reaaons  of  Justice^  aa  ex- 
pressed by  the  writ  and  upon  reasons  of 
public  policy,  to  preserve  the  peaces  good  or- 
der' and  good  government  •  •  •  What- 
ever may  be  the  rule  tisewher^  It  may  be 
safely  laid  down  as  the  doctrine  of  this  court 
that  mandamus  Is  a  true  specific  remedy  for 
wrongful  deprivation  of  an  office." 

Conthiuing,  In  effect  whwe  a  person  has 
been  wrongfully  ousted  from  his  office  and 
another  Installed  therein  the  former  is  m- 
tltled  to  an  adequate  remedy  for  redress. 
The  public  Is  likewise  interested  and.  In  such 
circumstances,  a  remedy  which  merely  de- 
cides the  right  but  does  not  restore  posses- 
sion la  not  an  adequate  remedy : 


"It,  as  suggested,  qno  warranto  should  be 
adopted  and  the  petitioners  should  succeed 
therein,  they  would  not  thereby  be  put  In 
possession  of  what  they  seek,  but  might  still 
be  put  to  the  necessity  of  mandamus  for 
relief.  They  might  succeed  In  quo  warranto 
in  removing  their  adversaries  from  office, 
and  yet  need  the  mandamus  to  put  them  In 
possession." 

A  full  and  adequate  remedy  la  needed  to 
cover  both  and  the  party  should  have  tbe 
benefit  of  It  If  he  asks  for  It 

Many  other  authorities  might  be  cited  to 
tbe  same  effect  as  the  foregoing.  We  wlU 
refer  to  but  a  few.  In  Ex  parte  ^niey,  54 
Ala.  226,  the  court  remarked: 

"While  the  current  of  authority  does  not 
recognize  mandamus  as  an  appropriate  rem- 
edy to  test  a  disputed  title  to  a  public  office, 
or  In  the  first  instance  to  compel  the  admis- 
sion of  a  claimant  yet  if  the  rightful  offi- 
cer in  the  actual  enjoyment  of  the  office,  la 
wrongfully  removed,  It  is  generally  regarded 
as  the  proper  remedy  to  compel  his  restora- 
tion." 

In  H^h  on  Extraordinary  Legal  Reme- 
dies (3d  Ed.)  at  S  67,  no  exception  Is  recog^ 
nized  to  tbe  propriety  of  the  use  of  manda- 
mus to  restore  to  office  a  person  who  baa 
wrongfully  been  removed  therefrom.  Macli 
authority  Is  cited  to  support  that  view,  and 
among  them,  one  holding  that  the  court 
should  not  thus  Interfere  in  case  of  an  in- 
cumbency bdng  de  facto.  That  the  anno- 
tater  remarked,  la  contrary  to  the  current 
of  authority. 

It  seems  that  the  rule  as  here  broadly 
stated  In  State,  etc.,  v.  Common  Council  of 
the  City  of  Watertown,  supra,  has  not  been 
Intentionally  disturbed  and  that  the  practice 
should  be  regarded  as  settied  accordingly; 
eliminating  anything  said  In  Board  of  Educa- 
tion of  South  Milwaukee  t.  State,  et&,  su- 
pra, to  the  contrary.  The  remedy  by  man- 
damus, aa  haa  been  said.  Is  the  "right  arm 
of  the  court"  There  should  be  freedom  to 
use  it  whenever  speedy  justice  and  adequate 
redress  aeema  to  demand  It  and  when  the 
public,  in  great  meaaure,  la  interested,  the 
court  should  be  quite  liberal  in  allowing 
such  use.  There  should  be  no  arbitrary  rule 
of  denial,  except  In  case  of  occupancy  of 
an  oflioe  by  one  holding  de  facto  against 
anothw  claiming  title  thereto,  tmt  never 
having  been  in  possession,  or  regularly  de- 
clared to  be  entitled  thereto.— a  case  Involv- 
ing a  square  dispute  aa  to  the  title  hetwem 
one  claiming  the  right  though  holding  no 
in-lma  facte  titie,  as  for  example  a  certificate 
of  election  duly  Issued,  and  one  In  possession 
holding  de  fiicto. 

It  has  seemed  best  to  treat  the  subject  of 
the  mandamus  remedy  thus  broadly,  though 
the  case  might  be  rested  on  the  narrow 
ground  that  no  one  was  adversely  in  posses- 
sion when  the  action  was  commenced,  hence 
there  was  no  one  against  whom  quo  war^ 
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ranto  would  lie,  leaving  mandamos.  dearly, 
the  only  ranedy  for  r^tor.  Bowever,  U 
there  woald  be  any  great  Impropriety  in  al- 
lowing 8n<dk  renudy  In  case  c£  the  office  bar- 
ing been  filled  btfore  commencement  of  the 
tctIon»  because  of  Its  InTolTing  the  title  as 
b^ween  the  two.  It  would  seem  that  much 
Impropriety  existed  in  the  drGumstances  of 
this  case  at  the  time  of  the  trial,  elnce  the 
ri^t  to  the  office  betwera  adverse  claimants 
was  involTed  ]ust  the  same,  and  wlttiout 
the  incnnibent  being  before  the  court 

No  good  reason  appears  wl^  the  liberal 
qilrlt  of  the  Code  should  not  be  extended 
to  mandamus  actions  so  as  to  oiable  any 
one  unlawfully  ousted  of  his  office  to  use 
the  8tr<»ig  "rlglit  aim  of  the  court"  for  his 
^eedy  restoration.  That  tooad  rule  wUU 
If  well  understood,  prevokt  much  vexation 
of  courts,  delay  of  JnsUc^  and  exp^ise  to 
litlgaiits  and  the  public  by  efforts  in  trial 
and  appellate  JnrisdictlonB  for  recognition  of 
exceptions  having  no  substantial  basis  to  rest 
upon  and  not  contemplated  when  this  court 
first  dealt  with  the  matter. 

In  so  far  as  approval  of  respondent's  claim 
for  relief  upon  the  facts  appearing  in  the 
petition  for  the  writ,  is  dependable  upon 
whether  the  ordinance  redlstrlctlng  the  city 
of  Milwaukee  Into  wards  is  invalid  and,  so, 
tbe  cause  for  removal  of  relator  did  not  ex- 
ist it  must  be  resolved  In  ftivor  of  appellant, 
following  State  ex  rel.  N&Lcy  v.  City  of  Mil- 
waukee, 138  N.  W.  76,  decided  October  IS, 
1912,  where  the  court  held  such  ordinance  to 
be  valid. 

Did  the  civil  service  law, — chapter  313  of 
tbe  Laws  of  1885,  as  amended,  particularly, 
by  ctiapter  547,  Laws  of  1911, — confer  the 
power  exercised  in  removing  tiie  relator? 
The  plan  thereof  is  that,  in  general,  posi- 
tions and  employments  in  the  several  prin- 
cipal departments  of  the  dvll  service  of  a 
city  shall  be  made  by  the  respective  heads  of 
such  departments,  under  rules  established  In 
a  manner  specified.  The  general  scope  Is 
found  In  section  4  of  the  act  and  tbe  excep- 
tions In  section  6.  Among  tbem  is  named 
"heads  of  any  principal  department"  It  Is 
not  contended  that  assessors  are  within  the 
general  class  unless  as  subordinate  officers 
under  the  tax  commissioner  as  "head  of  a 
principal  department"  within  the  meaning 
of  section  6.  So  It  cannot  be  well  claimed 
that  they  are  apedfically  excepted  out  of 
such  general  class  unless  they  are  "heads  of 
principal  d^artments"  instead  of  being  sub- 
ordinates under  the  tax  commissioner. 

The  civil  service  law,  In '  the  beginning, 
provided  that  'lieads  of  departments  shall 
respectively  have  powtt  to  remove  or  dis- 
cbarge at  pleasure  any  person  holding  any 
subordinate  office,  position  or  employment  in 
ttieir  respective  departments,"  and  tbe  act 
of  19U  added: 

*^r  cause  which  shall  not  be  religious  or 
poUtkal  and  shall  ba  set  forth  In  detail  la 


writing  and  be  aied  within  ten  days  with 
the  secretary  ot  the  civil  service  commls^n. 
But  such  dlsdiarged  sidmrdlnate  diall  be 
given  an  opportunity  to  make  answer  and  his 
answer,  when  made  In  writing,  shall  be  filed 
tbe  secretary  ot  the  commission." 

At  this  point  It  la  well  to  take  note  of  the 
slight  difference  In  phraseology  between 
"heads  of  departments"  mentioned  in  section 
4  as  having  the  power  of  appointment  and 
removal  and  "heads  of  any  principal  depart- 
ment" mentioned  in  section  6  as  being  ex- 
empt tnm  the  dvll  service  rules,  it  se^s 
too  dear  to  admit  of  fair  doubt  tiiat  the 
two  terms  are  used  synonymously.  There- 
fore every  bead  of  a  department  having  the 
power  of  appointment  and  removal  is  the 
"bead  of  a  principal  department,"  and  la,  as 
such,  exempt  from  tbe  exercise  of  such  pow- 
er by  a  superior. 

Counsel  for  the  relator  contend  that  the 
power  of  removal  by  the  tax  commissioner 
did  not  exist  under  section  4,  because  tbe 
power  of  appointment  was  not  thereby  vest- 
ed In  him;  that  the  dty  charter  of  Mil- 
waukee, from  before  the  passage  of  the  dvll 
service  law,  has  provided  that  "the  mayor 
with  tbe  concurrence  of  the  common  coundl 
shall  on  the  first  Monday  of  January  in  every 
second  year  appoint  au  assessor  for  each 
ward  in  said  city  of  Milwaukee  whose  term 
of  office  shall  commence  on  tbe  first  day  of 
February  following,  who  shall  have  been  rec- 
ommended to  him  by  the  tax  commissioner, 
and  who  shall  be  a  resident  of  the  ward  for 
which  he  is  appointed  at  the  time  of  his  ap- 
pointment, and  who  shall  continue  to  reside 
in  s^cb  ward  during  the  term  for  which  said 
appointment  is  made ;"  that  such  provision 
was  not  superseded  by  the  dvU  service  law. 

It  must  be  conceded  that.  If  the  contffltlou 
as  r^rds  undisturbed  integrity  of  tbe  char- 
ter be  sound,  then  the  tax  commissioner  did 
not  possess  tbe  power  of  removal  when  he 
pretended  to  exercise  It. 

The  general  scope  of  the  civil  service  law 
is  declared,  plainly,  in  its  title  thus:  "An 
act  to  regulate  tbe  dvll  service  of  dUes." 
By  the  first  section  it  was  restricted  to 
cities  of  the  first  and  second  class.  So  the 
design  was  to  regulate  such  service  in  the 
dty  of  Milwaukee.  In  general  language  it, 
manifestly,  vested  In  the  "head  of  each  prln- 
dpal  department"  tbe  power  to  appoint  all 
his  subordinates.  If  the  assessors  were  such 
they,  obviously,  were  not,  at  the  same  time 
"heads  of  principal  departments"  and  except- 
ed from  full  operation  of  tbe  dvU  service 
law  by  tbe  trains  of  section  6. 

There  was  no  express  amendment,  by  the 
civil  service  law,  of  the  city  charter  respect- 
ing the  power  of  appointment  of  assessors. 
Was  there  an  Implied  amendment,  by  lodging 
such  power  In  the  tax  commissioner,  or  au 
express  repeal  of  such  charter  provision  and 
substitution  of  the  dvll  service  plan  there- 
fbr,  In  that  the  two  are  In  Irrecondlable  con- 
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fllct  and  the  cItU  awvlee  act  omtalns  a  re* 
pealing  clause  as  to  "any  acts  and  parts  of 
acts  conflicting  with  the  proTJslons  hereof 
are  lierdqr  r^ealed." 

[4, 1]  It  Is  elanentary  that  repeals  and 
changes  of  azlsdng  laws  by  Implication  are 
not  tAYoniL  Thertflore^  If  a  later  law,  in 
Its  trams,  conflicts  with  an  esrUer  enactment, 
and  the  former  will  admit  of  a  reasonable 
constmctlon  leaving  the  latter  la  force,  that 
Is  to  be  adopted.  State  ex  reL  MUwankee 
T.  MIL  B.  B.  ft  U  Co.,  144  Wis.  886,  129  N. 
W.  628,  140  Am.  St  B^  1026.  When  It  la 
thus  said,  it  Is  simweed  to  hannoulxe  with 
that  other  elementary  and  dominating  rnl^ 
that  the  porpoee  of  construction  Is  to  give 
effect  to  the  legldaUTe  Intent  so  far  as  that 
can  reasonably  be  read  out  of  the  lango^e 
used  to  express  it  Therefore^  fluni^  words 
may,  looking  only  thereat,  admit  of  a  rea-, 
aonable  construction,  working  harmony  be- 
tween two  enactmrats,  if  such  construction 
will  clearly  violate  the  .l^islatlve  purpose, 
It  is  not  adoptable  under  the  first  rule,  but 
must  be  rejected  under  the  second.  So  an 
net,  which  by  the  fair  Import  of  its  terms, 
looking  thereto  alone,  conflicts  with  a  for- 
mer act,  a  variation  therefrom  by  construc- 
tion, within  the  scope  of  the  language  used, 
which  would  be  permissible  to  effect  a  plain 
legislative  purpose,  cannot  be  resorted  to 
where  the  effect  would  be  to  defeat  it. 

It  follows,  assuming  for  now,  that  there  Is 
ambiguity  as  to  whether  the  assessors  In  the 
city  of  Milwaukee  are  subordinates  In  a  de- 
partment beaded  by  the  tax  commissioner, 
that  the  general  purpose  of  the  civil  serv- 
ice law,  if  that  can  be  plainly  seen,  Is  Im- 
portant 

[6]  Without  stopping  to  discuss  at  any 
great  extent,  the  subject  suggested,  it  may 
be  safely  said  that  by  the  civil  service  act, 
the  Legislature  intended  to  go  as  far  as 
practicable  in  placing  all  administrative  of- 
ficers, below  those  elected  by  the  people.  In 
the  cities  dealt  with,  under  the  merit  system. 
At  that  time  the  desirability  of  such  a  sys- 
tem was  uppermost  In  the  public  mind,  as  a 
means  of  removing  the  mischiefs  believed  to 
exist  In  municipal  administration.  The  evils 
to  be  remedied,  the  objects  to  be  attained 
and  the  general  spirit  of  the  enactment,  show 
a  studied  effort  to  give  the  broadest  effect 
thereto  practicable.  First  there  Is  the  gen- 
eral reference  to  the  entire  dvll  service  of 
the  city.  Then  the  section  intended  to  place 
all  office  thereunder  except  those  specif- 
ically excepted  in  a  subsequent  section.  That 
the  term  "subordinate  officers,"  used  at  this 
point  was  Intended  to  Include  all  except 
those  specially  excepted,  making  two  classes, 
one  mentioned  in  section  4  to  be  under  the 
civil  service  rules  and  one  mentioned  in  sec- 
tion 6  to  be  excepted  therefrom,  is  put  be- 
yond all  room  for  question  by  the  interren- 
lug  section,  5,  providing  that  all  applicants 
for  offices  In  the  dvU  service,  except  those 
mentioned  in  section  6  shall  submit  to  the 


dvll  service  roles.  Sedlon  6  competes  the 
scheme  by  excepting  certain  principal  officers, 
not  including  In  the  deecrUitlTe  words,  as 
before  Indicated,  assessors,  unless  they  were 
Intended  to  be  so  by  the  words  "heads  of 
principal  departmoits.** 

[7]  The, plain  purpose  of  tba  tMl  service 
law,  being  as  Indicated,  In  case  of  any  un- 
certainty as  to  what  intended  meaning  can 
be  read  tberebom,  either  in  respect  to  par- 
tlcnlar  words,  terms  or  clauses,  they  should; 
be  read  rather  ftivorable  to  the  end  soi^ht 
to  be  attained,  than  unfavorable  thereto  so 
as  to  restrict  the  scope  thereof,  where  there 
may  be,  reasonably,  two  views.  In  case  of 
tbe  purpose  of  a  law  being  very  manifest  and 
construction  being  required  to  determine  the 
expressed  meaning,  the  Import  of  words  and 
dames  sboald  be  bent  m>  far  as  can  be,  rea- 
sonably, to  effect  such  purpose.  Neacy 
Board  of  Anperrlaors  of  Milwaukee  County, 
144  Wis.  210,  128  N.  W.  1063. 

In  the  foregoiiuc  it  has  been  assumed  in  fa- 
vor of  tbe  aK>ellant  that  there  Is  obscurity 
In  the  civil  service  law  as  to  whether  It  was 
Intended  tboeby  to  supersede  the  diarter 
provision  as  regards  the  manner  of  appoint- 
ing assessora  and  as  to  whether  they  are 
"heads  of  prindpal  departments,"  and  shows, 
it  seems,  that  the  first  must  be  resolved  In 
favor  of  appellant — that  is  that  the  I^sla- 
tlve  purpose  was  to  change  the  manner  of 
selecting  assessors  If  they  were  spoken  of  as 
subordinates.  In  that  case  a  chanj^e  in  the 
charter  provision  must  have  been  In  the 
legislative  mind,  since  the  power  of  appoint- 
ment of  subordinates  was  unquestionably 
conferred  upon  "heads  of  prindpal  depart- 
ments." In  such  drcumstances  the  two  pro- 
visions cannot  stand  together  and  the  early 
law  must  give  way  to  the  later,  In  harmony 
with  the  presumed  legislative  purpose. 

[t]  Were  the  assessors  treated  as  subor- 
dinates? If  so,  the  tax  commissioner  was 
treated  as  the  head  of  a  principal  depart- 
ment. It  would  seem  that  if  practical  con- 
struction could  ever  be  controlling,  it  should 
be  r^arded  decisive  in  favor  of  the  affirma- 
tive of  that  question.  It  Is  the  established 
doctrine  of  this  court  ttrnt  '*uninterrupted 
practice  of  a  government  prevailing  througli 
a  long  series  of  years  and  the  acquiescence 
of  all  departments,  legislative,  executive  and 
Judicial,  sometimes  becomes  decisive  even  on 
constitutional  qnestiona"  Dean  v.  Borcb- 
senius.  etc.,  30  Wis.  236. 

"The  general  understanding  of  a  law  and 
constant  procedure  under  it  for  a  long  period 
by  all  officers  -of  government  whose  duty  It 
has  been  to  execute  It  unquestioned  by  any 
suit  brought  or  public  or  private  action  In- 
stituted to  test  or  settle  the  construction  In 
the  courts,  ought  to  be  very  strong,  If  not 
conclusive,  evidence  of  Its  true  meaning  and 
application,  and  that  they  are  such  as  it  bas 
thus  received."  Scanlan  v,  Cbllds,  83  Wis. 
663,  066. 

For  some  16  years  prior  to  the  ccKumence- 
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ment  of  thiM  litigation,  tbe  Milwaukee  cbar- 
ter  proTlalon  respecting  the  selection  of  aa- 
sesson  bas  been  supposed,  by  all  concerned, 
to  bare  been  sape reeded  by  the  dvll  service 
law.  That  has  been  "the  general  understand- 
ing and  constant  procedure  under  It  *  *  * 
by  all  offlceiB  of  gOTemment  whose  duty  it 
has  been  to  execute  It"  It  bas  been  submit- 
ted to,  unquestionably,  by  every  one.  The 
relator  accepted  office  under  It  He  was  ap- 
pointed by  the  tax  commissioner,  according 
to  bis  petition,  13  years  before  tiie  happen- 
ing of  the  Incident  of  which  be  complains. 
He  held  office  during  that  long  period  under 
each  appointment  which.  If  ralid,  was  sub- 
ject to  recall  at  the  pleasure  of  the  person 
tnofciwg  it  Not  ereu  was  It  necessary,  as  we 
bare  seen,  prior  to  the  amendment  In  1911, 
for  tlie  appointing  officer  to  assign  any  cause 
for  exercising  the  power  of  recall.  During 
all  tliat  time  the  tax  commissioner,  by  gen- 
«al  consent  has  been  r^rded  as  bead  of 
a  principal  departmmt  under  the  clril  setr- 
ice  law. 

Xow,  it  is  true,  that  If  there  be  no  reason- 
able ground  In  the  dvU  service  act  for  the 
notion  that  the  tax  commissioner  Is  the  "head 
of  a  principal  department"  having  the  as- 
aesBoni,  bis  appointees,  as  subordinates,  prac- 
tical construction  cannot  put  such  meaning 
into  it  Such  construction  sometimes  is  the 
most  conclusive  means  of  getting  the  real 
I^alative  purpose  out  of  a  law,  but  cannot 
be  resorted  to  for  the  purpose  of  changing 
ft  any  more  than  any  other  role  of  construc- 
tion can  be  so  used. 

[IB]  Turning  now  to  the  scope  of  the  tax 
commissioner's  duties,  it  Is  easily  seen  that 
there  is  a  very  legitimate  basis  for  the  mean- 
ing the  administrators  of  the  civil  service 
law  started  with.  Those  who  bad  to  do  with 
the  enactment  appreciated,  probably,  better 
than  we  can  at  this  time,  the  evils  It  was 
intended  to  remedy  and  the  required  status 
of  the  tax  commissioner  In  the  general 
scheme  respecting  assessors. 

The  features  of  the  Milwaukee  city  char- 
ter giving  rise  to  the  thought  that  the  Legis- 
lature r^rded  the  tax  commissioner  as  the 
bead  of  a  principal  department,  are  these: 
One  1^  the  major  subjects  dealt  with  in  the 
charter  is  that  of  assessment  and  collection 
of  taxes,  chapter  18  being  specially  devoted 
timeta  The  first  office  therein  created  Is 
that  of  tax  commissioner.  A  means  of  filling 
it  was  Bpedfied.  and  the  place  was  clothed 
wltb  mudi  dignity.  A  term  of  three  years 
was  fixed  and  the  selection  was  left  to  the 
mayor,  snbject  to  ctmflrmation  by  the  coun- 
ciL  Vbe  one  chosen  was  required  to  file  an 
official  oath  and  give  a  large  bond  to  secure 
ffftitbful  performance  of  hla  official  duties. 
.He  was  ^ven  po<wer  to  appoint  a  deputy  tax 
commbaloiier  and  provided  with  clerks  and 
•an  office  and  required  to  keep  Important  rec- 
ords,—in  fact  all  records  appertaining  to 
the  nibject  of  aaseasment  of  property  for 


taxation.  All  complaints  as  to  mistake,  aud 
injustice  otherwise.  In  the  administration  by 
the  assessors,  were  required  to  be  filed  in 
his  office  to  be  disposed  of  by  the  board  of 
assessors  presided  over  by  him.  Power  was 
given  to  the  common  council  to  provide  for 
assistants  to  the  assessors  to  be  appointed  in 
the  same  manner  as  the  regular  assessors 
and  to  "enter  upon  their  duties  under  the 
direction  of  the  tax  commissioner."  In  case 
of  an  assistant  assessor  for  any  ward,  the 
tax  commissioner  was  required  to  "designate 
the  property  and  territory  to  be  assessed  by 
each."  He  was  given  "pow»,  with  the  writ- 
ten approval  of  the  mayor,  to  remove  from 
office  any  assessor"  for  Incompetency  in  his 
opinion  or  neglect  to  perform  the  duties  of 
his  office.  All  assessors  were  required  to 
report  their  work  to  him  and  he  was  re- 
quired to  furnish  to  them  specified  informa- 
tion to  aid  in  the  performance  of  tbelr  du- 
ties. Upon  receiving  the  completed  tax  rolls 
from  the  assessors,  the  commissioner  was 
required  to  give  notice  of  the  times  and 
places  where  they  would  be  open  for  exam- 
ination. There  are  other  features  of  a  per- 
suasive character  found  In  the  charter,  chap- 
ter  184,  Laws  of  1874,  chapter  144,  Laws  of 
1875  and  chapter  391,  Laws  of  1801  (Com- 
piled Charter  of  1905).  Moreover,  by  chapter 
401,  Laws  of  1907,  there  is  unmistakable 
recognition  of  the  tax  commissioner  being 
head  of  a  principal  department  The  whole 
framework  thereof  so  indicates.  He  Is  there 
dotbed  with  power  to  create  from  the  as- 
sessors a  board  of  five  appraisers  with  ex- 
traordinary duties;  also  power  to  divide  the 
city  into  assessment  districts  without  regard 
to  ward  lines,  and  do,  or  have  done,  under 
bis  Immediate  supervision,  mucb  of  the  work 
ordinarily  done  by  assessors;  to  assi^  to 
each  assessor  bis  particular  task  and  tbey 
are  required  "to  proceed  under  the  supervi- 
sion and  direction  of  said  tax  commiselono:" 
to  perform  their  duties.  The  completed  tax 
rolls  are  treated  as  made  under  the  cmtrol 
of  the  tax  commissioner.  The  work  of  the 
assessors  Is  confined.  In  the  main,  to  mer^ 
exercising  tbelr  discretion  as  to  the  assess- 
able value  of  proper^.  The  ordinary  re- 
quirement that  an  assessor  shall  verify  his 
roll  when  completed  and  d^Kwlt  it  wltb  tbe 
person  required  1^  law  to  make  out  the  tax 
roll,  la  taken  away  and  conferred  upon  the 
tax  commissions.  He  Is  required  to  make 
oath  to  all  matters  ordinarily  covered  by  the 
assessor's  oath,— to  depose  that  "as  far  as 
practicable  each  parcel  of  real  estate  was 
valued  by  tbe  assess^  making  such  valua- 
tion from  actual  view  of  such  parcel,"  etc. 

Taking  the  features  aforesaid  In  the  ag- 
gregate, they  seem  to  make  a  very  strong  case 
In  favor  of  the  view  that  by  necessary  im- 
plication, the  tax  commissioner  was  Intended 
to  be  dealt  with  as  the  head  of  a  principal 
department, — that  rules  for  construction  are 
not  required  to  clear  up  any  obscurity  in 
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reject  to  the  matter,  tn  any  eroit,  tbe  ma- 
Stx  and  oontrolUng  probabllitlea  are  In  favor 
<a  tbe  IdM  that  tike  LceUatDte  »  oonslder- 
ed  at  the  start,  and  long  aoqnlesoence  In  sncb 
view  abonld  be  regarded  as  dedaive;  more* 
over,  tbe  leglslatlTe  recognition  ot  sadi  view 
after  preTtiance  tbereof  fi>r  twelve  rears 
seems  to  leave  no  reastmable  room  for  doabt 
as  to  tbe  fUsbt  ot  tibe  mattw. 

[1. 11]  The  trial  court  readwd  the  rather 
llloglaa  ooncloalon,  It  se^s,  that  Qie  tax 
commissioner  Is  Uie  head  ot  a  ]^lncipal  de- 
partmoit,  within  tbe  meaning  of  the  clTil 
sendee  law,  bnt  that  the  ICllwaukee  diartor 
provision  rejecting  the  appointment  of  as- 
sessoTfl  was  not  dlstorbed  thereby,  because 
Qie  aeapsaora  are  themselvea  beads  of  depart- 
mflnt8r>^iot  subordinates  under  the  tax  cmn- 
mlaslonwr-tiiat  th^  are  not  such  since  they 
are  required  to  exercise  th^  judgment  In 
making  tile  assesranent  vritbout  dictation 
from  tbe  tax  commlsslfflieF— and,  therefore^ 
relator  Is  entitled  to  restoration  though  he 
was  not  legally  appointed  In  tbe  first  place. 
Tbe  dominant  feature  of  the  law,  the  per- 
suasiveness of  the  practical  construction  re- 
ferred to,  the  manifest  l^alatlve  recognition 
of  the  status  of  the  tax  conunlssloner  and 
the  inconsistency  of  mandamuslng  one  Into 
office  who  was  never  entitled  thereto,  must 
have  been  orerlooked.  If  the  logic  of  tbe 
circuit  court's  decision  be  sound,  in  that  the 
power  of  appointment  of  assessors  is  not 
conferred  upon  the  tax  commissioner  by  the 
civil  service  law,  then  the  result  reached 
must  be  plainly  wrong,  as  appellant's  coun- 
sel claim,  since,  in  any  event,  the  rtiator 
has  no  more  right  to  that  which  he  seeks 
than  a  stranger.  Why  should  the  court  re- 
store a  person  to  an  office  to  which  he  was 
never  legally  appointed  and  in  which  he  was 
little  more,  if  anything,  than  a  mere  in- 
truder, a  person  not  appointed  by  any  au- 
thority glvCT  power  In  that  r^rd  under  any 
circumstances? 

[12]  To  be  a  de  facto  officer  one  must  be 
in  place  under  color  of  right.  If  the  office 
Is  appointive,  as  said  in  the  books,  he  must 
be  in  possession  under  authority  having  col- 
orable power  to  make  tbe  appointment, 
Kempster  v.  Milwaukee,  97  Wis.  343,  72  N. 
W.  743;  Ex  parte  Strang,  21  Ohio  St.  610, 
617;  Prescott  v.  Hayes,  42  N.  H.  56,  68;  Fltch- 
burg  R,  Co.  V.  Grand  Jet.  R.,  eta,  83  Mass. 
552,  557,  though,  probably,  long  acquiescence 
might  make  him  an  officer  de  facto  upon  the 
presumption  of  an  appointment  by  lawful 
authority.  Auditor  Gen.  v.  Menominee  Coun- 
ty Sup'rs,  89  Mich.  552,  51  N.  W.  4S3.  But 
a  person  confessing  himself,  and  found  to  be 
only,  at  best,  an  officer  de  facto,  cannot  have 
mandamus  to  obtain  possession  of  the  office. 
The  doctrine  throwing  a  measure  of  protec- 
tion around  an  officer  de  facto  Is  for  the 
protection  of  the  public,  not  to  afford  such 
an  officer  any  advantage  in  ousting  some 
other  person  from  the  de  Jure  office.  *4flwiif 
V.  Tator.  42  Hun  (N.  X.)  384.  380. 


Thus  coimsel  for  appelant  la  logical  in 
seeking  to  ovwtnm  tbe  final  condnslon  be- 
low as  Inoonslstent  with  the  on«  respecting 
tile  legitimate  source  of  an  assessor's  anthor- 
Itj  In  a  city  of  tbe  first  and  second  dass. 
bnt  ooiuiede  too  modi  in  assnming  tiiat  the 
trial  courts  holding -as  to  such  source  is 
sound.  We  confess  the  wisdom  of  counsel 
for  respoadmit  in  rejecting  the  trial  court's 
oondu^n  aa  regards  tbe.  ^ect  of  tbe  dvil 
service  law  in  changing  the  appointing  pow- 
ot,  and  attempt  to  sustain  the  judgment, 
nevertheless,  iqion  the  theory  tiiat  tlie  as- 
sessors are  not  subordinate  officers  under 
tiie  tax  commissioner;  bnt  we  cannot  agree 
with  counsel  on  that  as  we  have  indicated. 

Tbe  trial  court's  idea  that  the  contrary  of 
the  foregoing  is  supported  by  anything  de- 
cided in  Johnson  v.  Ullwankee,  147  Wis.  476, 
133  N.  "W.  d27,  does  not  seem  to  be  war- 
ranted. The  reasoning  in  that  case  is  in 
harmony  with  that  here.  Eknphasia  was  giv- 
en there  to  the  words  "prlndpal  d^tartment" 
and  the  fact  that  tbe  law  required  the  offi- 
cers in  question,  as  here,  to  perform  their 
duties  under  the  direction  of  the  one  h&d 
to  be  "head  of  a  prindpal  department"  The 
idea  was  made  prominent  that  there  may  be 
subordinate  departments,  eacb  complete  In 
Itself,  In  the  sense  of  having  duties  Incident 
thereto  to  be  performed  in  the  discretion  of 
the  incumbent,  and  yet  performance  be  un- 
der the  direction  of  the  head  of  a  principal 
department  of  which  each  of  the  smaller 
ones  Is  an  Int^pnl  part 

[13]  We  see  no  escape  from  the  conclusion 
that  the  tax  commissioner  of  the  dty  of  Mil- 
waukee is  the  head  of  a  department  contem- 
plated by  section  4  of  the  dvll  service  law 
conferring  power  upon  such  to  appoint  sub-, 
ordinatee  and  the  companion  power  of  re- 
moval, and  that  the  assessors  are  subordi- 
nates within  the  scope  of  such  authority,  aa 
has  been  understood  to  be  the  case  and  must 
be.  If  relator  has  any  standing  whatever 
under  any  circumstances,  as  he  refers  to 
such  source  for  his  official  status. 

The  point  is  made  that  the  ground  assign- 
ed for  tbe  removal  of  the  relator  did  not 
constitute  "cause"  within  the  meaning  of  the 
dvll  service  law.  It  is  considered  otherwise. 
The  law  did  not  contemplate  there  being  two 
assessors  in  the  same  district.  It,  espedally 
the  act  of  1907,  rather  repels  the  Idea  of  any 
such  divided  responsibility,  or  opportunity 
for  clash  of  authority,  or  necessity  for  the 
tax  commissioner  to  deal  with  such  a  situa- 
tion to  prevent  a  clash.  A  pretty  plain  case 
existed  of  necessity  for  recall  of  one  of  the 
assessors,  sluce  the  new  division  of  the  dty 
Into  wards  left  two  such  officers  to  the  par- 
ticular ward,  each  clalmtog  to  be  an  assessor 
of  such  ward.  However,  whether  the  cause 
was  a  good  one  or  whether  It  existed,  was 
not  a  matter  to  be  settled  by  a  mandamus  ac- 
tion, as  said  in  State  ex  r^.  Bannen  v.  Ar- 
nold (dedded  herewith)  138  N.  W.  86.  The 
relator  accepted  office  under  the  law  whidi 
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reserved  the  right  to  remove  him  for  "cause," 
affording  him  opportunity  to  answer  and 
raise  the  question  of  whether  the  assigned 
cause  existed  or  not  and  whether  it  was  a 
real  cause  within  leglsIatiTe  contemplation. 
His  remedy  was  under  the  act  creating  the 
^stem  by  tavo^  of  which  he  held  office. 

The  order  appealed  from  is  reversed,  and 
caase  remanded  with  directions  to  dismiss 
the  proceedings  with  costs. 


STATB  ex  rel.  BANNBN  v.  ABNOLD, 
Tax  Com'T, 

iSnprone  Court  of  Wiseonshi.  Oct  29,  1912.) 
L  OmcEBs  (S  69*>— CrviL  S£bticii>— Rbhoval 

OF  SUBOBDINATXS. 

One  who  accepts  as  office  ander  the  civil 
cenice  law  (Laws  1886,  c.  313)  submits  to  its 
proririons,  including  those  empowering  his  su- 
perior to  remove  him  at  pleasure,  filing  a  state- 
ment of  the  reasons,  as  provided  bj  the  law. 

[£d.  Note.— For  other  cases,  see  Officers, 
Dec.  I^.  I  69.*] 

2.  Mandahus  (I  77*)—Offiobbb— Civil  Serv- 
ice—Rbkotal  OV  SUBOBOINATES— REMEny. 
Under  Civil  Service  Law  (Laws  1896,  c. 
313)  S  4.  as  amended  Laws  1911,  c.  547,  I  2, 
so  as  to  provide  that  uie  exercise  of  the  power 
of  removal  at  pleasure  by  the  appointing  pow- 
er must  be  for  cause,  neither  religious  nor  po- 
litical, and  be  set  forth  in  detail  in  writing  and 
tiled  with  the  civil  service  commissiDn,  and  de- 
fiaiing  tliat  any  discharged  subordinate  shall 
be  given  an  opportunity  to  make  answer,  to  be 
filed  with  the  secretary  of  the  commisBion,  etc.. 
an  assessor  of  the  city  of  Milwaukee,  removed 
bj  the  tax  commissioner  of  the  dty  for  cause, 
ia  not  entitled  to  compel  by  mandamus  his  rein- 
statement, but  he  must  pursue  tbe  remedy  pre- 
Kribed  by  tbe  act,  and  seek  relief  from  the  rivil 
service  commission. 

IBd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  161-169 ;  DecTblg.  |  77.*] 

Appeal  from  Circuit  Court,  MUwankee 
County;   W.  J.  Turner,  Judge. 

Mandamus  by  tbe  State,  on  the  relation 
of  William  Banuen,  against  Louis  A.  Arnold, 
M  Tax  Commissioner  of  the  Oity  of  Mil- 
waukee, to  compel  the  recognition  of  relator 
IB  assessor  of  a  ward  of  the  city.  From 
ID  order  denying  the  motion  of  defendant 
to  quash  the  altemattve  writ  of  mandamos, 
defendant  appeals.   Reversed  and  remanded. 

Maudamus  to  compel  the  tax  commissioner 
of  the  city  of  Milwaukee  to  recognize  the 
relator  as  assessor  for  the  Sixteenth  ward 
of  such  dty  and  to  fully  reinstate  him  in 
such  office  from  which  he  had  been.  In  form, 
removed. 

Tbe  proceedings  were  the  same  In  this  case 
and  based  on  the  same  state  of  facts  as  in 
State  ex  rel.  Hayden  v.  Arnold,  138  N.  W. 
78.  decided  herewith,  except  the  change  of 
ward  boundaries,  as  stated  In  the  petition, 
left  the  relator  still  a  resident  of  the  Slx- 
teeotb  ward,  for  which  he  was  appoint' 
ed,  with  no  other  assessor  residing  ttiereln. 


though  the  order  of  removal  was  grounded 
on  the  theory  that  the  Fourth  ward,  as  reor- 
ganized by  the  ordinance  cbangli^  the  ward 
botindarlea,  Included  the  resldeoce  of  the 
relator  and  that  of  another  assessor. 

Daniel  W.  Hoan.  City  Atty.,  of  Milwaukee 
(Garfield  S.  Oanrlght,  Asst.  City  Atty.,  of 
Milwaukee,  of  counsel),  for  appellant.  Mil- 
ler, Mack  &  Falrchild,  of  Milwaukee,  for  re- 
spondent 

MARSHALL  J.  (after  Btattng  the  facts 
as  above).  [1]  This  case,  in  the  main,  la 
ruled  tgr  the  decision  In  State  ex  rel.  Hay- 
den V.  Arnold,  motioned  In  the  statement. 
The  only  dUForence  as  to  facts  Is  tliat  the 
cause  assigned  for  removal  did  not  exist. 
But  we  are  constrained  to  bold  that  such 
circumstance  cannot  make  any  difference. 
Manifestly,  the  legislative  purpose  was  that 
relief  from  any  mistake  of  that  sort  should 
be  sought  by  the  spedflc  means  provided 
in  the  civil  service  law.  The  relator  In 
accepting  office  under  it  submitted  to  its 
provisions.  Including  those  empowering  the 
commissioner  to  remove  him  at  pleasure, 
filing  a  statement  of  the  reasons,  to  which, 
as  indicated  in  the  former  case,  the  law 
gives  opporttinlty  to  answer. 

[2]  Section  4  of  the  Civil  Service  Law 
(chapter  313,  Laws  of  1895),  In  the  begin- 
ning, clothing  the  appointing  power  with 
power  of  removal  or  discharge  at  pleasure, 
does  not  suggest  that  such  power  Is  usable 
otherwise  than  within  the  boundaries  of 
discretion  and  for  legitimate  purposes.  The 
fact  that  the  Legislature  saw  fit  by  chapter 
347,  Laws  of  1911,  to  amend  such  section 
by  providing,  specifically,  that  exercise  of 
the  power  of  removal  must  be  for  cause, 
"neither  religious  nor  political"  and  "be  set 
forth  In  detail  In  writing  and  be  filed  with- 
in ten  days  with  the  secretary  of  the  dvll 
service  commission,  *  «  •  any  such  dis- 
charged subordinate"  to  "be  given  an  op- 
portunity to  make  answer  and  his  answer, 
when  made  In  writing,"  to  be  "filed  with 
the  secretary  of  the  oommlsston,"  sn^sts 
that  the  Legislature  contemplated  such 
joining  of  issue,  at  the  option  of  the  dis- 
charged employe,  to  aflbrd  him  a  hearing  of 
some  sort  before  the  admlnistratlye  head 
respecting  existence  of  the  cause  asrtgned 
and  redress  by  re-lnstatement  In  case  of  its 
appearing  to  the  responsible  officer  that  he 
had  misjudged  the  matter.  It  was  compe- 
tent for  the  Legislature  to  give  or  not  give 
this  opportunity.  In  case  of  the  latter,  and 
a  person  accepting  service  under  the  law, 
he  has  no  reason  to  complain.  In  case  of 
the  former,  so  long  as  the  appointing  and  re- 
moving officer  acts  within  his  Jurisdictioii, 
the  remedy  afforded  is  exclusive.  That  is 
according  to  elementary  principles,  there- 
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Hore  we  will  not  empbasice  it  by  citation 
of  autborlty. 

Applying  the  foregoing,  In  view  of  the 
fact,  which  satisfactorily  appears,  that  the 
tax  commissioner  acted  In  the  removal  pro- 
ceedings In,  the  honest  belief  that  the  cause 
assigned  for  displacing  relator  existed,  the 
latter's  remedy,  U  such  catise  did  not  exist, 
was  under  the  civil  service  law,  not  by 
Ignoring  it  and  appealing  to  the  courts  in 
a  mandamos  or  otbn  proceeding.  If  such 
were  not  the  case  then,  every  time  an  ap- 
pointing authority  under  the  civil  service 
law  acts  under  the  correlative  power  to  dis- 
charge or  remove,  he  would  do  bo  In  peril 
of  having  to  Justify  his  action  In  Judicial 
proceedings  by  showing  satisfactorily  to 
some  court  of  general  Jurisdiction  within  his 
Judicial  district,  that  tb»  caiue  assigned  ex- 
ists and  is  suffldenL  Oertalnly  the  Legis- 
lature did  not  contonplate  any  snch  thing. 
Nothing  of  the  sort  Is  suggested,  expressly, 
in  laie  language  of  the  law.  Nothing  of  the 
sort  is  suggested  by  It  InfereBtlally.  The 
legialativei  policy,  evidenced  by  the  enact 
mait,  is  r^Kllant  to  any  such  thing.  To 
engraft  mKm  it  any  such  an  inddoit  by  con- 
struction, would  undenntne  the  law  by  takli^ 
from  it  one  of  the  most  essential  elements  of 
tile  lei^latlve  plan,  L  e.,  to  give  the  appoint- 
ing autborlty  the  largest  practicable  measure 
of  discretlonuy  power  to  act  anmmarHy,  In 
all  cases,  respecting  the  Incumbency  of  snb- 
ordinate  positions,  with  reasonable  oppor- 
tunity to  correct  mistakes  upon  the  same 
being  brought  to  attention  In  the  manner 
specified;  such  course  being  supposed  to  be 
promotive  of  if  not  actually  necessary,  to, 
the  best  attainable .  performance  of  subordi- 
nate duties. 

So,  regardless  of  whether  the  assigned 
cause  existed  for  the  removal  of  the  relator, 
his  remedy  was  not  that  to  which  he  re- 
sorted. The  petition  for  the  writ  shows 
that  the  tax  commissioner  exercised  the 
ix>wer  of  removal  for  cause,  as  the  facts  ap- 
peared to  him,  and  that  the  relator  Instead 
of  following  the  course  open  to  him  for 
having  the  mistake,  If  there  were  one,  cor- 
rected, commenced  a  hostile  Judicial  pro- 
ceeding. As  well  may  a  defeated  litigant 
in  a  trial  court  which  has  rendered  Judg- 
ment on  a  mistaken  notion  of  the  facts,  in- 
stead of  following  the  proper  remedy  for 
redress,  commence  an  action  against  the 
Judge  to  compel  him  to  correct  his  mistake. 
OhvlousJy,  a  conu)lalnt  in  sucii  circum- 
stances, would  state  no  cause  of  action  for 
relief  within  the  competency  of  a  court  to 
grant  The  same  is  true  in  this  case.  So 
the  motion  to  quash  the  alternative  writ 
should  have  been  granted  and  the  proceed- 
ings dismissed. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  dis- 
miss the  proceedings  with  costs. 


GRAVES  V.  RIB  LAKE  LUMBER  CO. 
(Supreme  Court  of  Wisconsin.  Oct  29, 1912.) 

1.  Masteb  akd  Servant  (|  278*)— Death  or 

MlU-WBIGHT— EviDBNCB--SurFICIKNCT. 
Id  an  action  against  a  lumber  company  for 
death  of  a  sawmill  employ^,  evidence  kttd  to 
warrant  a  finding  that  the  accident  resulted 
from  the  company's  failnre  to  provide  a  prac- 
tical guard  for  a  belt  and  pulley  at  which  de- 
cedent was  working  when  killed. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i%  954-872,  877;  Dec.  Dig. 
S  278i*] 

2.  Evidehoe  (I  471*)— OoiroLnsxoffS  or  Wit- 
nebs. 

A  question  asked  a  witneas  as  to  what  was 
the  practice  among  "reasonably  careful"  saw- 
mill men  as  to  the  guarding  of  shafts  and 
pulleys  was  properly  excluded  as  involving  the 
witness'  conclusion  as  to  who  were  "reason- 
ably careful"  mill  men. 

lEd.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2149-2185;   Dec.  Dig.  |  471.*] 

8.  WlTNKSSBS  (I  269*)— Cboss-Bzauination. 

Where,  in  an  action  for  death  of  an  em- 
ploye in  a  sawmill  accident  a  wltaess  for  plain- 
tiff testified  as  to  whether  it  was  practicable 
to  guard  the  machinery  at  which  the  accident 
occurred  without  impairing  its  efficien(^,  it  was 
not  error  to  exclude  a  question,  asked  him  on 
cross-examination,  whether  he  knew  of  any 
mill  in  the  state  where  similar  machinery  was 
guarded. 

XEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  949-854;  Dec.  Dig.  |  26a*] 

Appeal  from  Circuit  Court  Eau  Clalrie 
County;  J.  O.  Wlckbam,  Jud^ 

Action  by  Spencer  E,  Graves,  administra- 
tor, against  the  Rib  Lake  Lumber  Company. 
Judgment  fbr  {dalntUF,  and  defendant  ap- 
peals. Affirmed. 

This  Is  an  action  to  recover  for  the  death 
of  one  Farrlngton,  an  employe  of  the  de- 
fendant In  its  sawmill,  who  was  killed  while 
at  work  In  the  mllL  The  n^ligence  claimed 
was  failure  to  comply  with  the  statute  re- 
quiring the  guarding  or  fencing  of  a  certain 
large  belt  and  pulley,  alleged  to  be  dangerous 
to  employes  In  the  performance  of  their 
duties.  The  deceased  was  a  millwright  and 
at  the  time  of  his  death  he,  with  two  asso- 
ciates, was  attempting  to  shift  a  large  and 
heavy  power  belt  from  a  live  pulley  to  a 
dead  pulley.  The  belt  furnished  the  power 
to  run  a  slab  machine,  called  the  "hog," 
and  it  was  necessary  to  throw  off  this  belt 
while  In  motion.  The  pulley  and  shaft  on 
which  It  ran  were  elevated  from  the  floor 
and  were  near  the  celling  of  the  room.  The 
pulley  was  25  inches  In  diameter,  and  the 
belt  18  Inches  wide.  In  order  to  shift  the 
pulley,  an  employe  was  obliged  to  go  np  a 
short  ladder  to  a  platform  running  parallel 
with  and  near  the  shaft,  take  a  long  stick 
and  reach  over  the  top  of  the  l>elt  near  tbe 
pulley,  Insert  the  lower  end  of  the  stick  be- 
hind a  cleat,  and  pull  the  stick  towards  him- 
self, thus  pulling  the  belt  also  towards  him- 
self and  onto  the  dead  pulley.  At  tbe  tlmts 
of  tbe  accident  Farrlngton  took  the  stick 
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iwtdcb  was  kept  on  tbe  floor  of  the  mill) 
and  went  np  the  ladder,  while  bts  two  as- 
sociates In  the  operation,  Mock  and  Bangle, 
stayed  on  the  floor  of  the  mill  to  release  a 
heaTj  tlghtaier  for  the  purpose  of  loosening 
the  btit.  While  the  two  last  named  were  lift- 
ing the  tightener,  they  heard  a  noise  and 
turned  aroond.  They  found  deceased  upon 
the  floor  with  a  large  gash  In  his  right  tem- 
i>le.  He  lived  about  half  an  hour,  but  never 
spoke.  The  stick  was  afterwards  found  In 
its  place  behind  the  cleat  ready  to  poll  the 
belt  1^.  The  Jury  returned  the  following 
special  verdict:  "(1)  Was  John  Farrlngton 
injured  by  coming  In  contact  with  the  h^t, 
pulley,  and  shaft,  or  with  any  of  said  ap- 
pliances? Answer:  Tes.  (2)  If  you  answer 
qnestion  No.  1  'yes,'  then  with  which  of  said 
appliances  did  he  so  come  in  contact?  An- 
swer: Belt  and  pulley.  If  you  answer 
question  No.  1  'yes,'  then  was  the  said  ma- 
chln«-y  with  which  the  said  John  Farrlngton 
came  in  contact  at  the  time  of  his  injury  so 
located  as  to  be  dangerous  to  employes  of 
the  defendant  when  In  the  discharge  of  tiitix 
&aty  while  using  ordinary  care?  Answer: 
Yes.  (4)  If  you  answer  question  No.  8  *yes,' 
then  was  the  failure  of  the  defendant  to  se- 
curely guard  or  fence  said  machinery  the 
proximate  cause  of  the  injury  to  said  Far- 
rfBgt(»t?  Answer:  Yes.  (6)  If  you  answer 
qnestUm  No.  1  ^yea,*  then  did  the  deCraidanti 
tan  to  exvdae  ordinary  care  In  falling  to 
secDt^  guard  or  feskoe  aald  madilaecy? 
Autw»:  Tes.  ffi)  If  yon  anaww  qnestixm 
Na  5  'jm,'  tlm  waa  tike  failure  of  Ou  ds- 
rendant  to  ezerdse  ordinary  care  the  proxi- 
mate  cause  of  the  injury  to  said  Farrlngton? 
Answer:  Tea.  (7)  Was  it  practical  In  the 
efficient  operation  of  said  mill  to  securely 
guard  or  fence  said  belt  and  pulley?  An- 
swer: Te&  ^  If  yon  answw  qneatlon  No. 
7  *yesi*  then  would  auch  guard  or  teoee 
hare  lossened  tiia  danger,  If  any,  to  the  aald 
FarrlDgtini  In  the  performance  of  bis  duties? 
Answm:  Yea.  <8)  Did  any  want  of  ordlna* 
ry  osre  mt  the  ^ut  of  aald  I^rrlngton  prox- 
imately contribute  to  his  injury?  Answer: 
Na  <1(9  If  the  court  should  determine  that 
the  plaintiff  is  entitled  to  Judgment  on  this 
TCTdlct;  at  what  sum  do  yon  assess  plaintiff's 
damngea?  Answer:  $5,000."  From  Judg- 
ment In  accordance  with  the  verdict,  d^end- 
ant  ai^>ealB. 

UcFarland  A  Mnrat,  of  Stevens  Point,  for 
appellant  D.  D.  Conway,  of  Grand  Rapids 
(P.  H.  Martin,  of  Qreoi  Bay,  of  counsel),  for 
refl^ondent 

WINSLOW.  a  J.  (after  ststlng  the  facts 
as  above).  [1]  The  contention  that  the  man- 
ner of  Farrlngt(m's  death  rests  purely  In 
conjecture  cannot  be  sustained;  In  tact,  it 
jieema  that  It  would  be  Impossible  to  arrive 
at  any  condnalon  euept  that  he  came  In  con- 


tact with  the  belt  and  pulley,  as  found  by 
the  Jury.  The  contention  that  it  Is  demon- 
strated by  the  evidence  that  it  was  not  feasi- 
ble or  practically  possible  to  fence  or  guard 
the  belt  and  pulley  is  equally  untenable.  The 
device  for  shifting  the  belt  was  certainly 
crude  and  would  necessitate  a  somewhat 
cumbrous  fence;  but  the  testimony  was  am- 
ple that  a  fence  with  an  opening  through 
which  the  arm  could  be  put  was  entirely 
practicable  and  would  have  obviated  the  dan- 
ger of  any  such  accident 

[2]  Two  rulings  on  testimony  are  com- 
plained of  and  will  be  noticed.  One  Bhrman, 
a  witness  for  defendant  was  asked  what  the 
practice  was  among  "reasonably  careful" 
mill  men  as  to  the  guarding  of  such  a  shaft 
and  pulley,  and  objection  to  the  question  was 
sustained.  The  ruling  was  rl^t  Conceding, 
but  not  deciding,  that  the  question  was  oth- 
erwise unobjectionable.  It  was  clearly  incom- 
petent because  it  left  the  witness  to  decide 
what  mill  men  were  "reasonably  careful" 
mil]  men,  and  this  was  not  tiie  proper  prov- 
ince of  the  witness.  The  question  (If  proper 
at  all)  was  what  the  practice  was  among 
sawmill  men  generally,  or  the  great  mass  of 
sawmill  men,  with  regard  to  the  fencing  of 
such  belts  and  pulleys,  and  this  question  was 
allowed  to  be  asked  and  answered  by  the 
witness  at  a  later  period  In  his  examina- 
tion. 

[3]  A  witness  for  the  plaintiff  was  asked 
on  direct  examination  whether  it  was  prac- 
tical to  guard  such  a  shaft  and  belt  without 
Impairing  its  ^dency,  and  was  not  exam- 
ined on  any  other  subject  Upon  cross- 
examination  he  was  asked  whether  he  knew 
of  any  mill  In  Wisconsin  where  a  similar 
shaft  and  pulley  was  guarded,  and  an  objec- 
tion to  the  question  as  not  prop^  cross-ex- 
amination was  sustained.  This  ruling  is  as- 
signed as  error ;  but  though  somewhat  tech- 
nical In  Its  enforcement  of  the  general  rule 
which  limits  cross^amlnation  to  matters 
gone  Into  on  the  direct  examination.  It  seems 
to  be  strictly  correct  No  other  contentiona 
require  treatment 

Judgment  affirmed. 


FALBB  et  aL  T.  OAVES. 

(Supreme  Court  of  Wisconsin.    Oct  29,  1912.) 

1.  EzBCtrnoN  (I  293*>— Sau— RBDKUFTioir— 

Right  to  Rbdeeu— EIvidknox. 

Where  a  purchaser  at  an  execution  sale 
sought  to  defeat  the  right  to  redeem  on  the 
ground  that  the  person  seeking  to  redeem  was 
not  the  mortgagee  of  the  owner  because  the 
owner  had  previously  conveyed  the  premises 
to  defraud  his  creditors,  but  there  was  -  no 
proof  that  the  alleged  fraudulent  deed  was  de- 
livered, and  the  findings  la  a  suit  to  set  aside 
the  deed  expressly  stated  that  the  deed  was 
never  delivered,  the  purchaser  did  not  establish 
facts  showing  &  want  of  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  ii  836-844;  Dee.  Dig.  |  293.*] 
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2.  MoBTOAOEs  ({  33*)— Deeds  Absolute  in 
roBii— Agreements  to  Becoitvet— Effect. 

Where  a  grantor  conveyed  bi«  premises 
by  deed  absolute  in  form' to  secure  the  pay- 
ment of  money  preTionsIy  advanced  by  toe 
grantee  to  Um,  and  money  advanced  at  the 
time  of  the  execution  of  the  deed,  and  the 
grantee  gave  the  grantor  a  contract  whereby 
he  agreed  to  reconvey  on  payment  of  the  debL 
the  transaction  established  the  relation  of 
mor^agor  and  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  67-82 ;  Dee.  Dig-  S  33.*] 

3.  ElXEClTTXON  (I  S!»3*)-^ALE— ReDEMPTIOM— 
PAXTIBa  BimTLED  TO  RJEOEEU. 

Under  8t  1898,  |  8007,  giving  to  judgment 
and  mortgage  creditors  the  right  to  redeem 
from  exemtion  sale  against  the  debtor  within  a 
specified  time,  the  right  to  redeem  is  not  lim- 
ited  to 'judgment  and  mortgage  creditors  at  the 
time  of  sale,  but  extends  to  judgment  and 
mortgage  creditors  becoming  such  after  the 
sale  and  within  the  time  to  redeem. 

[EJd.  Note.— For  other  cases,  see  Execution, 
Oent  Dig.  H  835-844 ;  Dec  Dig.  8  293.*] 

4.  GxBcunoH  (S  300*)— Saix— Redemption— 
Waives. 

A  purchaser  at  an  executioa  sale  wlio  de- 
nies the  right  of  another  to  redeem  on  the 
ground  that  the  time  for  redemption  has  ex> 
pired  thereby  waives  any  informality  in  the 
papers  showing  the  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  EJxecution, 
Cent  Dig.  II  878-882;  Dec.  Dig.  i  300.*] 

5.  Execution  (|  300*)— Sai,e— Redemptioh— 
Statutobt'  Pbovisions. 

St  18^  I  3015,  subd.  4,  providing  that 
within  three  days  after  making  redemption 
the  creditor  shall  file  such  evidence  of  his 
right  in  the  oQice  of  the  register  of  deeds,  is 
not  intended  for  the  benefit  of  the  purchaser 
at  an  execution  sale,  but  for  the  protection  of 
third  persons  who  may  desire  to  acquire  title 
and  to  secure  an  intei-est  in  the  premises  sold, 
aod  one  making  a  valid  redemption  is  not  de- 
feated by  his  failure  to  comply  with  the  atat* 
ute. 

[Eid.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  IS  878-882 ;  Dec.  Dig.  |  300.*] 

6.  Costs  (|  13*)— Equitable  Actions— Dis- 
cbetion  of  coubt. 

Where  a  defendant  in  an  equitable  ac- 
tion did  not  challenge  the  form  of  the  action 
by  demurrer  or  answer,  but  interposed  an  eq- 
uitable counterclaim  and  asked  for  equitable 
relief,  and  the  case  was  tried  as  an  equity 
action,  he  could  not  complain  that  costs  were 
awarded  against  him,  on  the  ground  tiiat  it 
was  unnecessary  to  bring  a  suit  In  equity  to 
obtain  the  desired  relief. 

[Ed.  Note.— For  other  cases,  see  OostB,  Cent 
Dig.  SI  21,  26;  Dec.  Dig.  S  18.*] 

Appeal  from  Circuit  Oourt,  Maniuett« 
Oonnty;  A.  H.  Reld,  Judge. 

Action  t>y  August  Palbe  and  another 
against  Joseph  O.  Caves  and  another.  From 
a  judgment  for  plaintiffs,  defendant  named 
api>eal8.  Affirmed. 

The  plaintiff  Blader  claims  that  on  and 
after  Jane  6,  1903,  he  was  the  owner  of  an 
undivided  one-half  interest  In  certain  real 
estate ;  that  his  interest  therein  was  sold  by 
a  judgment  creditor  on  an  execution  sale  on 
October  18,  1904 ;  that  before  the  expiration 
of  one  year  from  the  date  of  said  sale  he 
conveyed  his  Interest  to  his  coplalntiff  Fallje 


as  security  for  a  loan,  and  that  thereafter 
the  relation  of  mortgagor  and  mortgagee  ex- 
isted between  the  plaintiffs;  that,  within  the 
15  months  in  which  Falbe  might  redeem  the 
premises  from  the  execution  sale,  he  ten- 
dered to  the  defendant  J.  O.  Caves,  who  was 
the  purchaser  at  such  sale,  the  amount  nec- 
essary to  redeem  and  at  the  same  time  of- 
fered to  submit  proofs  showing  that  he  was 
a  mortgage  creditor  and  entitled  to  redeem ; 
tliat  such  tender  was  refused,  and  that  there- 
upon Falbe  deposited  the  amount  thereof  in 
a  bank  and  notified  the  defendant  Caves  tliat 
the  money  was  on  deposit  and  subject  to  his 
order,  but  that  Caves  refused  to  receive  the 
same.  Among  other  relief  the  plaintiffs  pray- 
ed that  the  sherUC  of  Marquette  county  be 
adjudged  to  Issue  a  certiflcate  of  redemption 
to  the  plaintiff  Falbe,  and  that  the  defend- 
ant Oaves  be  adjudged  to  release  to  sacb 
plaintiff,  by  the  executi<Hi  and  delivery  of  a 
proper  deed,  an  undivided  one-half  Interest 
in  and  to  the  premises  in  aoit  on  payment 
of  the  amount  vhldi  dtfadant  was  oitltled 
to  receive.  Among  other  things,  the  answer 
denied  that  Bladra  owned  any  interest  In 
the  premises  when  the  conveyance  was  made 
to  Falbe,  denied  that  Falbe  was  in  tact  a 
mortgage  creditor,  or  tbat  he  became  snch 
within  one  year  tiom  the  date  of  the  sale 
on  execution,  denied  that  any  l^al  tender 
was  made  to  the  defmdant,  and  generally 
put  In  isBoe  the  material  aUegations  of  tlie 
complaint  The  court  foond  all  of  the  dis- 
puted Issues  in  favor  of  the  plalntU&B.  It 
was  contended  on  the  trial  that  Falbe  did 
not  make  a  good  redsnptlon  because  he  fail- 
ed to  present  to  Caves  at  the  time  of  the 
tender  the  proofo  required  by  section  3015, 
Stats.  (18^),  to  show  that  he  was  a  mort- 
gage creditor  and  entitled  to  make  the  re- 
demption. In  reference  to  this  oontenUou 
the  circuit  court  found  that  Caves  made  no 
objection  to  the  effect  that  Falbe  had  not 
presented  sufficient  proof  of  his  Interest  as 
a  mortgage  creditor,  or  that  he  had  failed 
In  any  way  to  comply  with  the  requirements 
of  the  law  in  respect  thereto,  but  that  he  ob- 
jected to  the  right  of  said  plaintiff  to  redeem 
solely  on  the  ground  that  the  time  limited 
therefor  had  expired,  making  no  other  objec- 
tion and  raising  no  other  question,  and  de- 
clining to  look  at  or  read  the  proofs  furnish- 
ed as  to  the  relationship  between  the  plain- 
tiffs, thereby  inducing  Falbe  to  believe  that 
no  question  was  raised  as  to  the  sufficiency 
of  the  proof  of  such  relationship.  The  court 
further  found  that  the  defendant  Oaves 
waived  any  defects  there  might  be  in  the 
proof  offered  to  show  that  the  plaintiff  Falbe 
was  a  mortgage  creditor,  and  estopped  him- 
self from  claiming  that  the  proofs  which 
Falbe  had  with  him  to  show  that  fact  are 
or  were  faulty  or  defective.  From  a  Jndg- 
ment  in  plaintiffs'  favor  the  defendant  ap- 
peals. 
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D.  W.  IfcNamara,  of  Montello,  for  appel- 
lant. Daniel  H.  Qrady,  of  Portage,  for  re- 
qwndenta. 

BABNBS,  3.  (after  stating  the  facts  as 
aboT^.  TblB  am^l  InTOlves  tbe  following 
qaeatlona:  (1)  On  Octobm  18,  1904,  was  the 
plaJntlff  Blader  the  owner  of  an  nndlvlded 
onfr-liaU  intereet  In  the  property  involTed  In 
this  suit,  and  th«eafter  until  he  eonv^ed 
to  bis  c^daintlff  Falbe,  subject  to  the  Urn 
of  the  oertiflcate  of  sale  on  uecution  which 
bad  beoi  bmed  to  the  def^dant  Cares? 
<2)  Dfd  Vb»  plaintur  Falbe  become  a  mort- 
gagee of  the  premises?  (S)  If  so,  did  he 
become  such  mortgagee  In  time  to  entitle 
Urn  to  redeem  the  premises  from  the  execu- 
tion sale  witSiin  IS  months  from  the  date 
thereof  under  tiie  provlBlons  of  section  3007, 
Stats.?  (4)  Did  H-albe  In  fact  redeem  said 
premiaes  from  said  sale? 

[1]  1.  The  appelant  insists  that  the  plain* 
tiff  Blader  coDveved  the  premises  In  suit  to 
Us  brothor  on  Iforch  4.  1908,  for  the  pur- 
pose at  defrauding  bis  creditors;  that  such 
deed  was  declared  to  be  In  fraud  of  cred- 
it<m  in  a  suit  brought  by  the  Dowogiac 
Manutectoring  Company  to  set  the  sale 
aside:  that,  although  said  deed  was  set  aside 
In  fdrm,  it  was  good  between  the  parties 
tboeto  and  as  to  all  persons  exc^t  credi- 
tors, and  that  Blader  bad  no  rl^t,  title,  or 
interest  to  convey  whm  be  executed  the  deed 
to  his  coplalntiff  Falbe  on  October  18,  1905. 
Counsel's  position  Is  that  the«  judgment  de- 
claring the  coDveyance  to  be  fraudulent  did 
not  operate  to  transfer  back  to  the  plalntUC 
Blader  any  title  which  he  had  conveyed 
away,  and  a  large  portion  of  his  brief  is 
devoted  to  a  discussion  of  this  proposition, 
and  to  the  citation  of  authorities  snstaining 
the  arguments  advanced.  The  question  Is 
not  in  the  case.  No  proof  was  offered  either 
showing,  or  tending  to  show,  that  Blader 
ever  conveyed  the  lana  to  his  brother,  or 
that  any  action  was  brought  to  set  such  con- 
veyance aside.  The  appellant  in  his  answer 
allied  that  such  a  deed  was  given,  and  set 
forth  the  pleadings  In  the  action  brought  to 
set  the  same  aside  and  the  findings  and  Judg- 
ment of  the  court  However,  the  Judgment 
roll  in  the  case  was  not  offered  on  the  trial, 
ana  neither  was  any  other  evidence  offered 
that  we  are  able  to  find  which  established 
the  fact  that  a  conveyance  was  made.  Ap- 
parently the  defendant  lost  nothing  by  fail- 
ure to  make  this  proof.  The  findings  of  the 
court  set  up  in  the  answer  expressly  find 
that  the  deed  in  question  was  never  deliv- 
ered. If  there  was  no  delivery,  it  follows  as 
a  matter  of  course  that  Blader  did  not  part 
with  his  title.  So  in  the  first  place  it  is  ap- 
parent that  the  appellant  failed  to  sustein 
1>r  any  proof  the  allegations  of  the  answer 
referred  to,  and,  in  the  next  place,  that,  if 
l>roof  had  been  made  by  offering  the  judg- 
meot  roll  in  the  action  referred  to,  the  ap- 


pellant would  be  no  better  ott  than  he  was 
In  the  situation  in  which  the  case  was  left 

[2]  2.  The  proof  showed  quite  satisfacto- 
rily that  on  the  18th  of  October,  1905.  the 
jilaintifl  Blader  conveyed  to  his  coplalntiff 
Falbe  the  premises  In  question  by  warranty 
deed,  that  such  deed  though  absolute  In 
torm  was  a  mortgage  in  fact  aud  that  It  was 
given  to  secure  tbe  payment  of  money  tbexe- 
tn^te  advanced  1^  Falbe  to  Blader,  as  well 
as  money  advanced  at  the  time  the  deed  was 
made,  and  tliat  Falbe  gave  Blader  a  land 
contract  back,  by  the  terms  of  which  he 
agreed  to  'reconv^  the  lands  to  Blader  on 
pttyment  of  the  amount  of  money  which 
Blader  owed  him.  Thwe  is  no  doubt  under 
the  authorities  in  this  state  that  this  trans- 
action established  the  relation  of  mortgagor 
and  mortgagee  between  the  plalntlffB,  and 
that  Blader  was  a  mortgagee  within  the 
meaning  of  section  3007,  Stats.,  and  m^ht 
redean  from  the  aecution  sale,  provided  be 
took  his  conveyance  soon  mough  to  entitle 
him  to  ndeem.  Bogan  v.  Walker,  1  Wis. 
527;  Orton  v.  Knab,  8  Wis.  676;  Plato  v. 
Roe^  14  Wis.  453. 

[S]  8.  Counsel  fi>r  an>ellant  contend  that 
the  rights  extoided  by  section  3007  to  Judg- 
ment and  mortgage  creditors  apply  only  to 
persons  who  were  such  creditors  at  the  time 
of  the  sale  on  execution,  and,  furthermore, 
that  In  any  event  Falbe  did  not  become  a 
creditor  until  the  exidratlon  of  the  period 
within  which  BladCT  might  redeem,  and  that 
the  Btotute  has  no  application  to  such  per- 
sons as  become  Judgment  or  mortgage  credi- 
tors after  the  expiration  of  the  one  year 
period.  Section  8007,  Stats.,  reads  as  fol- 
lows: "Any  creditor  of  the  person  against 
whom  such  execution  issued  having.  In  his 
own  name,  or  as  assignee,  representative, 
trustee,  or  otherwise,  a  Judgment  rendered 
or  a  mortgage  duly  recorded,  at  any  time  be- 
fore the  expiration  of  fifteen  months  from 
the  time  of  such  sale  and  which  shall  be  a 
lien  and  charge  upon  the  premises  sold,  by 
paying  the  sum  of  money  which  was  paid  on 
the  sale  of  such  premises,  together  with  in- 
terest thereon  at  the  rate  of  ten  per  cent 
a  year  from  the  time  of  such  sale,  shall 
thereby  acquire  all  the  rights  of  the  original 
purchaser,  subject  to  be  defeated  in  the  man- 
ner hereinafter  mentioned."  We  perceive  no 
reason  for  limiting  the  application  of  this 
statute  to  such  persons  as  were  judgment  or 
mortgage  creditors  at  the  time  the  execution 
sale  was  made.  There  is  nothing  contained 
In  It  which-  indicates  that  the  Legislature 
had  any  Intention  that  it  should  be  so  limit- 
ed. Any  Judgment  or  mortgage  creditor  of 
the  person  against  whom  the  execution  is  Is- 
sued has  the  right  at  any  time  before  the  ex- 
piration of  fifteen  months  from  the  time  of 
sale  to  pay  to  the  purchaser  at  the  sale  the 
amount  for  which  the  land  was  sold,  with 
interest  and  he  thereby  acquires  all  the 
rights  of  the  original  purchaser.   We  can- 
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not  lead  into  this  statute  any  limitation 
which  would  bar  Judgment  and  mortga^ 
creditors  who  became  such  after  the  sale  was 
made.  The  cases  hold  that  thla  should  not 
be  done.  Prescott  v.  Everts.  4  Wis.  814; 
Martin  t.  Jndd.  00  IlL  78;  Densmore  v. 
Tomer,  14  Neb.  392,  16  N.  W.  734 ;  Plerson 
T.  Hlckw.  16  S.  D.  46,  01  N.  W.  339;  Man- 
dOTllle  T.  Avery,  124  N.  X.  876,  26  N.  E.  951, 
21  Am.  St  Rep.  678.  Of  course  when  we 
Speak  of  jndgmoit  and  mortgage  creditors, 
we  refer  to  those  creditors  whose  mortga- 
ges  or  Judgments  are  In  fact  a  Hen  upon  the 
land  sold  on  execution.  If  Falf»e  did  not 
become  a  mortgage  ^editor  until  after  the 
expiration  of  the  year  in  which  the  debtor 
Blader  mi^t  redeem,  a  different  question 
might  arisen  No  such  question  Is  InvolTed 
In  the  case,  however,  because  the  proof  is 
quite  satisfactory  that  Falbe  became  a  mort- 
gagee within  the  year,  and  the  court  so  finds. 
What  the  teapectlTe  rights  of  the  parties 
might  be  had  the  year  elapsed  before  Falbe 
became  a  mortgagee  we 'need  not  determines 
and  we  do  not  determine. 

[4]  4.  We  are  satisfied  that  then  was  a 
valid  redwnption  made  in  this  case.  In  ar- 
■riving  at  this  ctmclosicm,  we  do  not  attach 
any  significance  to  the  fact  that  the  necessa- 
ry amount  of  money  to  redeon  seems  to  have 
bem  paid  to  the  sheriff  at  one  time,  because 
the  mon^  was  refunded  by  the  sbwlffi.  The 
proof  is  undisputed  that  EUbe,  within  the 
time  in  which  he  was  oitltled  to  redeon,  if 
he  was  In  fast  a  mortgage  credits,  secured 
the  necessary  amount  of  uMmey  to  make  a 
redemption  of  the  lands  from  the  encutton 
sale,  to  wit  the  sum  of  91,068.75,  tliat  he 
made  a  legal  tmAer  of  va&i  amount  to  the 
defendant,  and  at  the  same  time  had  wtth 
him  a  c^tlfled  copy  of  his  deed  and  of  the 
land  contract  which  be  bad  givoi  bade  to 
bla  copIalntUC,  and  an  affidavit  presumaUy 
made  wltb  the  intention  of  coraplybig  with 
the  reqniranents  of  section  3015,  Stats.,  al- 
though the  aflMavit  was  not  xwoduoed  on 
the  trial  and  neither  were  its  contoits  dis- 
closed; that  the  papers  were  exlilbited  to 
the  defendant,  and  that  he  refused  to  ac- 
cept the  mon^  or  to  look  at  tlie  papers,  be- 
cause, he  said,  the  time  wltbln  which  the 
redemption  might  be  made  had  expired; 
that,  immediately  thereafter,  the  plaintiff 
Falbe  d^HMited  said  mon^  in  the  bank  at 
the  village  of  Westfltid.  and  notified  the 
defendant  Oaves  of  such  deposit,  and  tbat 
the  money  was  subject  to  bis  order.  This 
tender  was  lupt  good  up  to  the  time  ai  tbe 
trial. 

Tbe  only  weakness  about  tbe  idatntiffiB' 
case  wltb  reference  to  the  matter  of  trader 
arises  out  of  the  fact  that  there  was  no  proof 
showing  tbat  tbB  defendant  was  informed 
that  Falbe  claimed  to  be  a  mortgage  credi- 
tor, and  tlie  ptoot  is  also  silent  as  to  wheth- 
er or  not  the  aflldavlt  wblcb  Falbe  liad  in 
bis  possessim,  and  wbidi  was  dra^n  by  a 


lawyer,  compiled  with  the  requlrwents  of 
section  3016,  Stats.  But  the  plaintiff  did  not 
reject  the  tender  because  of  any  defect  or 
of  any  insaffidency  of  the  proofs  which 
Falbe  had  In  ills  possession.  He  took  the 
ground  that  the  offer  came  too  late,  and  re- 
fused to  either  count  the  money  or  look  at 
any  of  the  bapws  which  Falbe  bad  In  his 
possession  and  which  he  offered  to  exhibit 
to  the  defendant  He  testified:  "I  was  de- 
nying the  right  to  redeem  to  him  simply  on. 
the  ground  tbat  I  thought  the  time  had  ex- 
pired. I  was  not  denying  it  because  be  had 
not  provoi  to  me  that  be  was  not  the  mort- 
gagee of  Mr.  Blader."  By  this  oondoct  de- 
fendant waived  the  right  to  complain  of 
any  Informality  there  ml|^t  have  been  as  to 
the  papers  which  Falbe  had  with  him.  If 
it  be  conceded  tbat  such  Informality  wlsted. 
Sexton  T.  Bhames,  18  WIb.  90^  101 ;  Badi^y 
V.  Ward,  87  GaL  121,  98  Am.  Dea  266.  2G9; 
Bank  of  Twgennes  v.  Warren,  7  Hill  (N.  X.) 
01,  88.  If  defendant  bad  rejected  tbe  ten- 
der because  tbe  proofs  mre  insuffldent  in 
any  respect,  there  was  amide  time  within 
which  tbe  ^Intlff  Falbe  might  sopply  tUe 
defects  in  his  proofs,  and  still  renew  bis 
tendar  before  the  period  of  redemption  ex- 
pired. 

[I]  It  Is  also  urged  that  there  was  no  re- 
demption In  this  case  because  the  following 
requirement  found  In  subdivision  4  ot  sec- 
tion 8016,  Stats.,  was  not  compiled  with : 
"Within  three  days  after  making  auch  re- 
demption or  purchase  such  creditor  shall  file 
such  evid^ices  of  bis  right  In  the  office  of 
the  register  of  deeds  of  the  couoty  where 
the  original  certificate  of  sale  Is  filed."  We 
do  not  think  tbat  the  failure  to  comply  wltb 
this  provision  of  the  statute  defeated  re- 
demption. There  dther  was  or  was  not  a 
good  redemption  at  tbe  time  the  tender  was 
made.  If  there  was,  it  was  not  defeated  by 
the  failure  of  Falbe  to  make  the  required  fil- 
ing. This  does  not  appear  to  be  a  provision 
of  law  Intended  for  the  boiefit  of  the  pur- 
chaser at  the  execution  sale,  but  rather  one 
that  is  made  for  the  protection  of  third 
persons  who  might  desire  to  acquire  title 
to  or  secure  an  interest  in  the  premises  sold. 
Chautauqua  Bank  v.  Rlsley,  4  Denlo  (N.  X.) 
480,  484. 

[I]  It  is  argued  that  tbe  court  erred  in 
awarding  costs  against  the  defendant  Caves, 
because  It  was  wholly  unnecessary  to  bring 
a  suit  in  equity  to  obtain  the  desired  relief. 
However  that  may  be,  tbe  equitable  action 
wuB  brought,  no  duOloige  was  maOB,  by  ti- 
ther  demuner  or  answer,  to  the  form  of  the 
actlfm,  tbe  defendant  interposed  an  equita- 
ble countmilalm  and  asked  for  equitaUe  re- 
lief, the  case  was  tried  before  tbe  court  as 
an  equltgr  action,  and  we  are  unable  to  see 
wherein  the  court  abused  its  discretion  or 
otb^wise  violated  the  law  in  awarding  coats. 

Judgment  affirmed. 
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KIMBAIiL  T.  UNIVERSAL  CRUSHED 
STONE  CO. 
'(Supreme  Ooart  of  Wisconsin.   Oct;  29.  1812.) 


Master  and  Servaut  129*) — ^iHJUl 

Peoximatb  Cause. 

I^alntiff  was  Injnred  while  workinx  in  de- 
fendant's engine  room  a  large  wheel,  which 
had  been  detached  and  set  up  on  its  rim,  fall- 
ing npon  him.  Plaintifl  claimed  that  the  room 
was  not  well  lighted,  and  that  tiie  floor  was 
not  lerel  and  the  fact  of  the  wheal  was  con- 
vex, and  tiiat  the  accident  was  eaosed  hj  de- 
fendant's failure  to  warn  him  of  the  con- 
dition of  the  floor  and  wheel,  and  of  the  con- 
sequent danger  of  the  wheel  falling  upon  him. 
Beld,  that  the  accident  could  not  nave  re- 
sulted from  the  causes  contended  hj  plaintiff, 
so  that  the?  could  not  have  been  the  proximate 
cause  of  bU  injury. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant.  Gent.  Dig.  H  267-aBS;  De&  Dig.  { 
120.*] 

Appeal  from  Circuit  Conrl^  Badne  Gountr; 
£.  B.  Belden,  Judge 

Action  by  C.  F.  Kimball  against  the  Uni- 
versal Crushed  Stone  Company.  From  a 
judgment  of  nomralt,  plaintiff  appeals.  Af- 
firmed. 

Od  Much  9»  1910,  plaintiff  was  employed 
:as  a  lalmrw  by  the  defmdant  company.  A 
■large  steam  engine  which  stood  npon  a  ce- 
ment foundation  In  the  oiglns  room  of  de- 
fendant's i^ant  was  bdng  dismantled,  and 
plaintifl  was  instructed  by  the  snporlntaid' 
■ent  to  go  tb  the  engine  room  and  assist  the 
-other  workmoi  tbax.  A  wheel  weighing 
from  five  to  seven  tons,  which  bad  been  de- 
tadied  from  the  engine  and  placed  la  an  np- 
rlj^t  poslti<m  pr^ratory  to  belns  rolled 
alone  the  cement  floor  to  an  adjoining  room, 
oT^Mlanced  and  f^  iQKni  the  plalntlfl. 
lUs  action  Is  brought  to  recovra  damages 
for  personal  injuries  snstalned,  the  comidalnt 
alleging  that  the  snrfiice  of  the  cemmt  floor 
was  nnerai.  and  that  the  face  of  the  wheel 
was  oval,  bat  that,  owing  to  the  Insofllclency 
■of  the  lighting  in  the  room,  these  facts  webe 
not  discernible  to  ^Intlff;  that  plaintiff's 
assistants  in  the  work  were  nnsktlled  and 
Ignorant,  and  were  unfamiliar  with  the  kind 
•of  work  to  be  done^  and  that  plaintiff  was 
without  exp^ence  in  such  work  and  unfa- 
miliar with  the  propw  method  of  doing  it; 
that  sufficient  ai^llances  were  not  furnished, 
and  that  no  directions  or  Instructions  were 
given  to  plaintiff,  and  that  he  was  not  wam- 
-ed  of  the  dangers  inddoit  to  the  work.  The 
answw  was  a  general  d^iial  of  the  auc- 
tions of  the  complaint  At  tb»  idose  of  the 
testimony,  the  defendanfa  motion  tor  a  n<m- 
sult  vras  granted,  and  Judgment  entered  ac- 
cordingly. ^alntLff  appeals. 

Wallace  Ingalla,  of  Baclne^  for  appellant 
Simmons  *  Walkor,  of  Badne^  tbr  respond- 
^t 

BARNES,  J.  (aftCT  stating  the  facts  as 
above).   The  appellant  insists  that  there  was 


evidence  tending  to  show  (1)  that  the  room 
was  not  well  lighted;  (2)  that  the  cement 
floor  was  not  level;  (3)  that  the  face  of  the 
wheel  was  convex;  (4)  that  an  insufficient 
force  of  men  was  provided  to  do  the  work; 
(6)  that  the  plaintiff's  regular  and  usual 
place  of  employment  was  in  another  build- 
ing; and  (6)  that  plaintiff  did  not  know  of 
the  unevenness  of  the  floor  or  of  the  convex- 
ity of  the  face  of  the  wheel.  From  these 
facts  appellant  argues  that  the  jury  might 
have  found  that  the  defendant  either  knew, 
or  ought  to  have  known,  of  the  condition 
of  the  wheel  and  the  floor,  and  was  negli- 
gent in  failing  to  warn  the  plaintiff  of  the 
danger  of  the  wheel  toppling  over  because 
of  these  conditions,  and,  furthermore,  that 
it  might  have  acquitted  the  plaintiff  of  con- 
tributory negligence  and  of  assumption  of 
risk.  The  wheel  was  90  inches  to  diameter, 
and  its  face  was  13  inches  In  width.  The 
hub  and  the  rim  were  connected  by  eight 
spokes.  After  the  wheel  had  been  removed 
from  the  shaft  to  which  it  had  been  attach- 
ed, it  stood  on  the  floor  in  an  upright  posi- 
tion in  close  proximity  to  an  abutment  It 
was  necessary  to  move  it  from  the  place 
where  it  stood  in  order  to  roU  it  along  the 
floor  to  the  opening  through  whfch  It  was 
to  be  removed  from  the  room.  The  workmen 
"cut"  or  gouged  the  wheel  back  and  forth 
for  some  time  until  It  was  moved  out  a  cou- 
ple of  feet  from  the  abutment,  and  far 
raough  therefrom  so  that  It  could  be  rolled 
along  on  the  floor.  During  the  "cutting" 
process,  the  plaintiff  stood  on  the  abutment, 
assisting  in  the  work.  When  the  parties  were 
ready  to  begin  rolling  the  wheel,  plaintiff 
turned  his  back  thereto  to  step  down  from 
the  abutmmt  and  before  he  got  out  of  the 
way  of  the  wheel  it  f^l  over  In  his  direction 
and  Injured  him.  None  of  the  employes  who 
were  about  the  wheel  at  the  time  of  the  ac- 
cident aside  from  the  plaintiff,  testifled  in 
the  case. 

It  is  undisputed  that  the  convexity  of  the 
wheel  was  ewe-eighth  of  an  inch.  Stated  In 
another  way,  the  center  line  of  the  face  of 
the  wheel  projected  one-eighth  of  an  Inch  be- 
yond its  outer  edges.  The  wheel  In  question 
had  been  used  for  driving  a  belt,  and  the  ev- 
idence showed  that  such  wheels  are  slightly 
crowned  toward  the  middle  of  the  face,  and 
that  there  was  nothing  unusual  about  the 
construction  of  this  one.  It  may  well  be 
doubted  whether  there  Is  any  evidence  tend- 
ing to  show  that  the  concrete  floor  was  not 
level,  but  we  will  assume  the  fiict  to  be  that 
it  sloped  one-eighth  of  an  Inch  to  the  foot  at 
the  place  where  the  wheel  stood  when  it  fell 
over.  This  is  the  most  that  plaintiff  claims. 
The  plaintiff  testifled  that  when  he  let  go 
of  the  wheel  to  step  down  from  the  abut- 
ment he  was  not  conscious  of  exerting  any 
force  upon  It  to  hold  It  In  an  upright  posi- 
tion, and  that  it  was  not  inclining  in  hl^j 
direction  so  as  to  require  any  strength  on 
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bis  part  to  bold  It  in  position,  but  tbat  it 
stood  perfectly  straigbt.  It  Is  obrlooa  tbat 
not  to  exceed  6^  inctaes  of  tbe  face  of  tbe 
wheel  could  rest  Tipon  tbe  floor,  and  tbat  In 
tbls  distance  tbe  inclination  of  the  floor  was 
snbstantlaUy  one^xteentb  of  an  Incb.  It 
seems  apparent  tbat  tbe  accident  conld  not 
bare  residted  from  tbe  causes  which  plaintiff 
assigns,  and  that  there  was  no  cansal  con- 
nection between  the  failure  to  warn  and  the 
accident,  and  therefore  no  negligence  in  not 
warning.  The  law  of  gravity  Is  inunntable, 
and  we  think  it  Is  Impossible  tbat  tbe  un- 
ev^enness  of  the  floor,  coapled  with  tbe  con- 
Tezlt7  of  the  wheel,  should  so  disturb  the 
center  of  gravity  as  to  cause  the  wheel  to 
topple  over,  when  considered  In  connection 
with  the  slight  momentum  which  tbe  wheel 
would  hare  In  moving  to  one  side  atx>ut 
tbree-slxteenths  of  an  incb.  Tbe  court  was 
therefore  right  In  not  submitting  the  case  to 
the  Jury.  Grotb  t.  Tbomann,  110  Wis.  488, 
495,  86  N.  W.  178;  Vorbrlch  y.  Gender  & 
Paescbke  Mfg.  Co.,  96  Wis.  277,  71  N.  W. 
434;  Badger  v.  JauesvUle  Cotton  Mills,  95 
Wis.  509,  603,  70  N.  W.  687;  Lee  v.  Rail- 
way Company,  101  Wis.  352,  77  N.  W.  714; 
Wunderlich  v.  Ins.  Co.,  104  Wis.  382,  80  N. 
W.  467;  Kroger  v.  Cumberland  Fruit  Pack- 
age Co.,  146  Wis.  433, 130  N.  W.  613,  35  L.  B. 
A.  (N.  S.)  473;  Flaherty  t.  Harrison,  9S  Wis. 
5o9,  74  N.  W.  360. 

If  an  Insufficient  number  of  men  were  em- 
ployed, that  fact  was  as  apparent  to  the 
plalnUlf  as  It  was  to  the  defendant,  and,  in 
any  ev^t,  there  was  no  evidence  tending  to 
show  that  the  Allure  to  furnish  additional 
help  bad  anything  to  do  with  tbe  accident 
There  is  an  additional  reason  why  tbe  plain- 
tiff cannot  recover  In  this  case,  bnt  It  Is 
unnecessary  to  discuss  It. 

Judgment  afllrmed. 


HAMMOND  r.  CAPITOL  CITY  MUT.  FIBE 
INS.  CO. 

(Supreme  Court  of  WisconsiQ.   Oct.  29,  1912.) 

1.  EVIDENOX  ({  460*)— Pabol  Etidencb— 
WBHTIN  C0NTBA0T^1N8UBA9CK  Poliot. 
A  partnership  engaged  in  the  hotel  huai' 
ness  obtained  a  policy  insuring  $700  on  "house- 
hold goods"  located  in  a  described  building  oc- 
cupied by  assured  as  a  hotel  and  saloon.  The 
rider  attached  to  the  policy  covered  honsehold 
furniture  and  utensib,  family  wearing  ap- 
parel, stores,  etc.  Held,  that  the  policy  was 
ambi^ouB  as  to  whether  there  was  an  intent 
to  Insure,  not  only  property  of  the  partner- 
ship, bnt  also  of  the  indlTidual  members,  and 
that  parol  evidence  was  therefore  admissible 
to  show  a  conference  between  one  of  the 
members  of  the  firm  and  defendant's  agent 
prior  to  the  issuance  of  the  policy  In  which 
tbe  different  ownerships  of  property  contained 
in  the  hotel  were  disclosed,  and  that  It  was 
agreed  that  the  policy  be  written  to  cover  the 
individual  as  well  as  the  partnership  property. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  «|  2110-212S:   Dec.  Dig.  }  460.*] 


2.  EVIDBNCB     (I  452*)— PaBOZ.  BVIDEHCE — 

Laiknt  Ambiguity. 

Where  a  latent  ambiguity  appears  on  ap- 
plying a  written  Instrument  to  the  subject- 
matter,  pafbl  evidence  of  the  facts  and  circum- 
stances surrotmding  its  execution  may  be  re- 
ceived to  solve  the  same,  incb  testlmmiy  not 
being  obJsetioDable  as  eoutradlctlng,  varyinsi 
addmg  to,  or  taUng  from  tbe  writing, 

[Ed.  Note^For  other  eases,  see  Evidence^ 
Cent  Dig:  H  2098-2101;  Dec.  Dig.  |  4S2.*] 

Appeal  from  Circuit  Court,  Marquette 
County;  C.  A.  Fowler,  Judge. 

Action  by  Phllo  Hammond  against  the 
Capitol  City  Mutual  Fire  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Action  upon  a  fire  Insurance  policy.  It  ap- 
pears that  the  defendant  company  some  time 
In  October  or  about  the  lat  of  November, 
1909,  took  over  tbe  bnatneBS  of  another  in- 
surance company  known  as  the  Poynette  Mu- 
tual Fire  Insurance  Company,  and  Issued 
new  policies  to  Its  members.  About  Novem- 
ber 1,  1909,  it  delivered  to  plaintiff  a  Wis- 
consin standard  form  policy,  reciting  tbat 
defendant  "In  consideration  of  the  stipula- 
tions herein  named  and  $4-38  premium  does 
Insure  Hammond  Bros.,  of  Westfleld,  Wis- 
consin, from  the  first  day  of  November,  1900. 
at  noon,  to  the  20th  day  of  July.  1911,  at 
noon,  against  all  direct  loss  or  damage  by 
fire  and  lightning,  except  as  hereinafter  pro- 
vided, to  an  amount  not  exceeding  $700  to 
the  following  described  property  while  locat- 
ed and  contained  aa  descrlt>ed  herein  anil 
not  elsewhere,  to  wit:  f700  on  household 
goods  as  per  form  attached,  all  while  con- 
tained in  tbe  two  story  composition  and 
gravel,  cement  block  building  situated  ou 
lot  1,  block  'C  in  the  village  of  Westfleld. 
Wisconsin,  occupied  by  assured  as  a  hotel 
and  saloon."  The  rider  attached  was  as  fol- 
lows :  "On  household  furniture  and  utensils, 
useful  and  ornamental,  including  beds,  bed- 
ding, linen,  family  wearing  apparel  and  ma- 
terials for  same,  plate,  plated  ware,  printed 
books  and  music,  musical  Instruments  (ex- 
cepting pianos  and  organs),  mirrors,  por- 
traits, pictures,  paintings,  engravings  and 
their  frames  (no  picture,  painting  nor  en- 
graving to  be  valued  at  more  than  cost), 
watches  and  Jewelry  In  use,  fishing  tackle, 
fire  arms,  sewing  machines,  trunks,  umbrel- 
las, fuel,  family  stores  and  supplies,  all 
while  contained  in  the  above  described  build- 
ing." This  policy  was  Issued  upon  an  appli- 
cation presented  to  tbe  Poynette  Mutual  Fire 
Insurance  Company  In  which  tbe  words 
printed  thereon,  to  wit,  "household  goods, 
piano  or  organ,"  were  B*rlcken  out  by  crosses 
made  with  a  pen  and  the  words  "hotel  furn. 
&  fix."  Inserted  by  pen  In  place  thereof.  In 
the  rider  attached  to  the  Poynette  policy 
describing  the  property,  the  word  "liouse- 
hold"  was  stricken  out  by  a  pen  line  drawn 
through  the  same,  and  the  word  "hotel"  wrlt- 
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tea  in  place  tbereof,  so  that  it  read :  "fTOO.- 
00  on  hotel  furniture  and  nteusils,"  etc. 

The  complaint  alleged  that  the  defendant, 
by  Tlrttie  of  the  terms  and  conditions  of  the 
policy  described,  insured  the  proper^  of  the 
plaintiff,  which  was  destroyed,  with  other 
IwotKrty  belonging  to  the  plaintiff  and  his 
coinsnred,  Zera  Hammond,  in  addition  to  the 
jolot  property  of  the  said  plaintiff  and  the 
said  Zera  Hammond,  so  that  the  policy  cot- 
«^  the  IndlTldnal  property  of  the  plaintiff, 
the  individual  property  of  his  brother,  Zera 
Hammond,  and  the  partnership  property  of 
Hammond  Bros.  It  further  alleged  that  the 
defendant  prevlons  to  the  issuance  of  the 
policy  was  Informed  of  the  separate  owner- 
ship of  the  property  contained  In  the  bnlld- 
Ing  described,  and  that  it  was  specifically 
agreed  between  defendant  and  plaintiff  and 
Hammond  Bros,  and  Zera  Hammond  that 
The  policy  of  insurance  should  cover  the  In- 
dlvidnal  property  of  each  of  the  partners  as 
well  as  the  partnership  property,  and  that 
tt  was  farther  distinctly  understood  and 
agreed  by  and  between  the  plaintiff  herein 
aDd  said  Zera  Hammond  and  said  copart- 
nership of  Hammond  Bros,  that  all  of  said 
property  In  said  hotel  building  so  described, 
referred  to  In  said  policy,  and  covered  there- 
by should  be  described  and  Insured  as  the 
pro[>erty  of  Hammond  Bros. 

The  answer  denied  any  liability  to  the 
plaintiff  upon  any  cause  of  action,  and  al- 
leged that  the  defendant  on  or  about  Novem- 
ber 1,  1009,  Issued  and  delivered  Its  policy 
of  Insurance  to  Hammond  Bros.,  wherein  and 
whereby  It  did  Insure  the  property  of  Ham- 
mond Bros,  only,  and  it  specifically  denied 
that  said  policy  by  Its  terms  covered  any  In- 
dividual property  belonfi^ng  to  the  plaintiff 
or  his  copartner.  It  further  alleged  that  the 
policy  was  executed  and  received  by  said 
Hammond  Bros,  on  or  about  the  day  of  Its 
issue,  and  retained  by  said  Hammond  Bros., 
nitbout  any  objection  being  raised  by  them 
or  either  of  the  individuals  that  composed 
the  firm  of  Hammond  Bros. 

The  jury  by  a  special  verdict  found  (1) 
that  Johnson  (the  agent  of  defendant)  and 
Phllo  Hammond  bad  a  conversation  prior  to 
the  delivery  of  the  policy  in  suit  relative  to 
insorance  with  the  defendant  company;  (2) 
that  It  was  agreed  at  said  time  that  a  policy 
vould  be  taken  in  the  defendant  compiiDy; 
<3)  that  Johnson  and  Phllo  Haumiond  botb 
intended  and  understood  at  said  time  that 
the  partnership  property  of  Hammond  Bros., 
and  the  Individual  property  of  each  partner 
situated  In  the  building  was  all  to  be  Insur- 
ed by  said  policy ;  (4)  that  Johnson  knew  at 
said  time  that  part  of  the  property  In  the 
bnildli^  Intended  to  be  Insured  belonged  to 
the  partnership  of  Hammond  Bros.,  and  part 
to  the  partners  Individually;  and  (B)  that 
the  actual  value  of  the  prt^terty  destroyed 
by  Are  was  $400. 

On  sndi  verdict  the  court  entered  Judg- 


ment in  favor  of  the  plaintiff,  from  which 
the  defendant  appealed. 

Richmond,  Jackman  &  Swansea,  of  Madi- 
Bou,  tor  aK)elIant  D.  W.  McNamara  and 
Anna  B.  Hull,  both  of  Montello,  fdr  respond- 
ent 

VIXJE,  J.  (after  stating  the  facts  as 
above).  [1]  The  principal  emnr  assigned  is 
that  the  plaintiff  was  allowed,  against  ob- 
jection by  defendant,  to  testify  as  to  the 
substance  of  conversatifflis  bad  between  him- 
self and  defendant's  agent,  Johnson,  previ- 
ous tfl  the  Issuance  of  the  jmllcy,  wherein  the 
different  ownersfa^  of  the  property  contain- 
ed In  the  hotel  building  was  claimed  to  have 
been  disclosed  to  Johnson,  and  the  property 
pointed  ont  to  him,  and  wherein,  plaintiff 
testified,  tt  was  expressly  agreed  that  the 
policy  to  be  written  should  cover  hla  individ- 
ual property,  the  individual  proper^  of  bis 
brother  Zera  Hammond,  and  the  partnership 
property.  The  policy  Insured  Hammond 
Bros.  It  ai^>eared  that  In  the  building  de- 
scribed in  the  policy  the  plaintiff  and  bis 
brother,  Zera  Hammond,  carried  on  a  part- 
nership bnslaess  kuov^'n  as  Hammond  Bros., 
and  had  partnership  property  therein,  that 
plaintiff  and  his  brother  each  also  had  In- 
dividual property  therein ;  and  the  qnestlou 
arises,  What  is  the  meaning  of  the  term 
"Hammond  Bros,"  as  used  In  the  policy? 
Is  It  descriptive  of  the  brothers  Zera  and 
Philo  Hammond,  or  Is  It  used  to  designate 
the  partnership?  If  the  latter,  then  It  would 
exclude  Individual  property.  If  the  former,  it 
would  Include  individual  as  well  as  partner- 
ship property.  Caatner  v.  Farmers'  lusurauce 
Co.,  46  Mich.  17,  8  N.  W.  554;  Foster  v.  U. 
S.  Ins.  Co.,  11  Pick.  (Mass.)  85;  Lenagh  v. 
Commercial  Union  Assur.  Co.,  77  Neb.  G40, 
110  N.  W.  740 ;  Peck  v.  New  London  Ins.  Co., 
22  Oonn.  575.  See,  also,  Siemers  v.  Meeme 
Mutual  H.  P.  Ins.  Co.,  143  Wis.  114.  126  N. 
W.  669,  139  Am.  St  Rep.  1083,  and  cases 
cited.  The  ambiguity  In  the  term  became  ap- 
parent when  by  extrinsic  evidence  It  was 
made  to  appear  that  the  building  In  which 
the  Insured  property  was  located  contained 
property  owned  Individually  and  also  proper- 
ty owned  by  the  partnership.  Such  ambiguity 
was  emphasized  by  the  term  "household" 
furniture  used  In  the  policy  In  question,  in- 
stead of  the  term  "hotel"  furniture  used  In 
the  superseded  policy,  and  also  by  the  terms, 
"family  wearing  apparel,"  "family  stores  and 
suppllea,"  "watches,"  "Jewelry,"  etc.,  pre- 
sumably not  owned  by  a  partnership  In  the 
hotel  and  saloon  business.  So  it  appears 
that  the  trial  court  was  correct  Ih  holding; 
that  upon  the  facts  disclosed  there  was  a 
latent  ambiguity  In  the  contract  of  Insurance, 
viz.,  Whose  prepay  was  Insured  tmder  the 
term  Hammond  Bros.?  To  solve  such  am- 
biguity, he  permitted  plaintiff  to  te9tlfy  to 
what  was  said  upon  that  subject  by  the  par- 
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ties  at  tlie  time  the  contract  was  entered  In- 
to, for  tbe  purpose  of  ascertaining  In  what 
sense  they  used  the  term  Hammond  Bros., 
whether  as  descriptive  of  the  persons  Zera 
and  FMIo  Hammond  or  as  designating  the 
partnership.  Was  the  reception  of  such  tes- 
timony error?  The  rule  la  elementary  that 
parol  testimony  Is  not  admissible  to  contra- 
dict, vary,  add  to,  or  take  from,  the  terms  of 
a  valid  written  Instrument.  1  Greenl.  Et. 
(15th  Ed.)  i  276;  Tayl.  Br.  aotb  Ed.)  S  1132; 
Jones,  Ev.  {  434. 

[2]  But  when,'  upon  applying  the  writing 
to  the  subject-matter  to  which  It  relates,  a 
latent  ambiguity  appears  therein,  then  parol 
testimony  of  the  facts  and  circumstances  sur< 
rounding  its  execution  may  be  received  to 
solve  the  ambiguity.  Jones,  Ev.  i  453.  Such 
testimony  neither  contradicts,  varies,  adds 
to,  nor  takes  away  ' from  the  writing.  It 
merely  aids  In  determining  the  true  meaning 
thereof.  Boden  v.  Maber,  105  Wis.  539,  81 
N.  W.  661 ;  Klueter  v.  Joseph  Schlltz  Brew- 
ing Co.,  143  Wis.  347,  128  N.  W.  43,  32  U  B. 
A.  (N.  S.)  383.  The  meaning  so  arrived  at 
must  not  be  Inconsistent  with  the  language  of 
the  writing,  but  it  may  limit  such  language 
to  a  particular  meaning  which  is  Included 
therein,  and  exclude  another  meaning  which 
the  language  may  also  bear.  The  office  of 
such  testimony  Is,  within  the  meaning  of  the 
terms  employed  in  the  writing,  to  render  cer- 
tain that  which  Is  uncertain,  and  to  deter- 
mbife  Just  what  In  fact  the  writing  was  in- 
tended to  express.  Boden  v.  Maher,  105  Wis. 
539,  81  N.  W.  661.  That  such  ambiguity  may 
be  solved  by  parol  proof  of  extrinsic  facts 
and  circumstances  surrounding  the  execution 
of  the  writing  is  the  general  doctrine  an- 
nounced by  text-writers  and  courts  alike.  1 
Greenl.  Bv.  <15th  Ed.)  8  297;  Jones,  Ev.  { 
463.  That  parol  proof  of  conversations  or 
negotiations  had  between  the  parties  at  the 
time  of  the  execution  of  the  writing  wbldi 
serves  to  construe  a  latent  ambiguity  there- 
in Is  also  admissible  Is  established  by  both 
early  end  late  decisions  of  oar  court  Oan- 
son  V.  BfBdlgan,  15  Wis.  144^  82  Am.  Dec. 
659;  Becker  v.  Holm,  80  Wis.  86.  61  N.  W. 
307;  Rib  River  L.  Go.  v.  Ogllvle.  113  Wis. 
482,  89  N.  W.  483 ;  Burton  v.  Douglass,  141 
Wis.  110,  123  N.  W.  631,  18  Ann.  Gas.  734; 
Klueter  v.  Joseph  Schlltz  Brewing  Co.,  143 
Wis.  847,  128  N.  W.  43.  32  L.  B.  A.  (N.  SO 
383 ;  Pedelty  v.  Wisconsin  Zinc  Co..  148  Wis. 
245, 134  N.  AV.  350.  True,  a  number  of  CAses 
may  be  found  in  which  language  to  the  con- 
trary Is  used  In  the  opinions,  and  also  a  few 
cases  in  which  a  decision  has  been  made  not 
in  harmony  with  the  rule  here  announced. 
But  no  good  ground  Is  perceived  wby  parol 
proof  of  such  conversations  or  negotiations 
is  not  admissible  to  solve  a  latent  ambiguity 
in  a  writing,  thus  enabling  the  court  to  de- 
termine upon  what  precise  subject-matter 
the  minds  of  the  parties  met.  Nothing  in  the 


writing  is  thereby  oontradlcted,  nothing  sub- 
tracted, and  nothing  added.  The  meaning: 
read  out  of  the  writing  in  the  light  of  such, 
parol  proof  must  be  Included  therein;  that 
is,  the  language  used  must  be  susceptible  of 
the  construction  which  the  parol  testimony 
tends  to  support  The  conversations  or  ne- 
gotiations are  resorted  to  merely  for  the 
purpose  of  ascertaining  ttie  actual  meaning 
ascribed  to  the  ambiguous  term  by  the  par- 
ties themselves  when  the  writing  was  execut- 
ed. Such  conversations  or  negotiations, 
therefore,  become  in  a  sense  characterizing 
circumstances  surrounding  the  execution  of 
the  writing,  as  expressed  In  Klueter  v.  Jos- 
eph Schlltz  Brewing  Co.,  143  Wis.  347,  128 
N.  W.  43,  82  L.  R.  A.  (N.  S.)  383,  and  Pedelty 
V.  Wisconsin  Zinc  Co.,  148  Wis.  245,  134  N. 
W.  366,  and  serve  to  show  what  the  writing 
meant  when  it  was  made  and  what  it  now  la 
fact  means,  as  expressed  In  Burton  v.  Doug- 
lass, 141  Wis.  110,  123  N.  W.  631,  18  Ann. 
Gas.  734.  So  we  conclude  there  was  no  er- 
ror In  the  reception  of  the  testimony  to 
which  objection  was  made. 

It  is  urged  that,  since  the  policy  was  re- 
tained by  plaintiff  for  a  period  of  more  than 
14  months  without  making  any  objection  to 
the  term  describing  the  assured,  the  written 
contract  Is  conclaslvely  presumed  to  repre- 
sent the  actual  agreement  Both  the  trial 
court  and  this  court  have  so  treated  the  pol- 
icy. It  is  held  to  represent  the  actual  con- 
tract made,  and  in  order  to  determine  what 
that  contract  was  and  Is,  as  written,  the  tes- 
timony which  aided  In  rendering  certain  the 
meaning  of  the  term  "Hammond  Bros."  was 
received. 

Error  Is  also  assigned  because  the  evidence 
does  not  support  the  first  finding  of  the  jury, 
and  because  the  court  refused  to  set  aside 
findings  2,  8,  and  4.  A  careful  examination 
and  consideration  of  the  evidence  does  not 
convince, us  that  the  assignment  of  error  1b 
well  taken. 

Judgment  affirmed. 


MfMTT.TiAN  t.   BARBER  ASPHAI/T  PAV- 
ING CO. 

(Supreme  Court  of  Wisconsin.    Oct,  29,  1912.) 

1.  JuDGMEWT  (5  675*)— Pabtieb  Conclitdki> 
— Fbbsonb  Pabticipatinq  in  Dxfznse. 
Where  in  a  suit  by  a  taxpayer,  on  his 
own  behalf  and  on  behalf  of  others  simDarly 
situated,  against  a  dty  to  enjoin  the  execu- 
tion by  It  of  a  contract  for  street  paviof;,  the 
attorney  for  the  contractor  appeared  and  par- 
ticipated In  tiie  defense  In  the  trial  court  and 
on  appeal,  and  such  attorney  was  under  a  gen- 
eral retainer  from  the  contractor,  and  made 
no  charge  against  the  city,  and  the  contractor 
paid  his  expenses,  the  judgment  adjudging  the 
invalidity  of  the  contract  was  binding  on  the 
contractor,  though  not  made  a  party  to  the 
suit. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  IHg.  H  1190.  1191,  1194;   Dec  Dig.  i 
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2.  HumCIFAI.    GOBFOBATIOMB     (f    613*}  — 

Stseet  luPBOTnnnT  Bondb— Iwvaliditt— 

RBMBDT  or  TAXFAIZB— ALTEBKATITB  BE- 
UEF. 

Wbere  a  special  improrement  bond  itaned 

pDmiant  to  St.  1808.  ||  925—190,  925-192, 
925—193,  was  isaued  to  a  coDtractor  in  an  lUe- 
gal  eontnct  and  tbe  contractor  sold  the  bond- 
to  an  Innocent  iHtrchaaer,  the  owner  of  tha 
property  agalnat  irtiich  the  bond  waa  leaned 
was  entitled,  in  a  suit  to  cancel  the  bond  as 
ill^Uy  issued,  to  a  money  judgment  against 
the  contractor,  since,  where  a  suit  in  equity 
is  brought  in  good  faith,  and.  by  reason  of 
acts  of  defendant  or  the  Intervention  of  the 
rights  of  innocent  third  persons,  the  equitable 
reinecly  due  plaintiff  cannot  be  giren,  the  court 
viU  decree  money  compensation  in  lien  of  the 
equitable  remedy. 

[Ed.  Note.r— For  other  caaei,  see  Munictpal 
Corporations.  Gent.  Dig,  {{  1188-1103,  1195- 
1206;  Dec  Dig.  i  513.*!l 

3L  JUDQMKNT  (I  663*)— Coif 0LITSrVBNRB9—Bp- 

rrcT  OF  Apfeai.. 

Where  a  taxpayer,  in  his  own  behalf  and 
in  behalf  of  otiiera  similarly  situated,  brought 
suit  against  a  dty  to  enjoin  it  from  letting 
a  contract  for  street  paving,  th6  fact  that  the 
trial  conrt  erroneoosfy  decided  that  the  con- 
tract could  tie  legally  entered  into  did  not  pro- 
tect the  contractor,  who  entered  into  the  con- 
tract and  performed  the  work  pending  an  ap- 
peal to  the  Supreme  Court,  which  held  the 
contract  Ulegat 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1174;  Dec  Dig.  |  668.*] 

4.  HumciPAi.  CoBPOBATxoNa  ({  850*)— Coir- 

TSACTS  FOB  PUBLIC   iHFBOTSHBniS  —  IL- 

ixoAUTT— Ratification. 

The  illegality  inherent  in  a  contract  by  a 
dty  tor  a  street  improvement  arisins  from 
the  fact  that  the  contractor  bought  off  the 
opposition  of  an  alderman  to  the  contract  con- 
tinoea,  notwithstanding  the  resignation  of  the 
alderman  and  the  anbseqneBt  execation  of  the 
written  evidence  of  the  contract  by  the  re- 
maining clt7  offidals,  since  it  was  not  a  case 
of  the  relation  of  principal  nnd  aeent  existing 
between  the  city  and  such  alderman,  so  aa  to 
permit  the  dty  to  ratify  an  illegal  contract, 
bat  the  dty  conld  not  condone  the  illegality, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  878,  880,  882 :  Dec. 
Dig.  II  8B0.M 

5.  MumciPAi.  OiiiPoBATioNS  (i  8S0*)— Con- 

TBAC?TB   FOB    PCBLIO  iHPaOTOIXMTB— Iu» 

OALITT— Ratification. 

39ie  illegality  of  a  atreet-pavbiff  contract 
arising  from  the  fftet  that  the  contractor 
boa^t  off  the  opposition  of  an  alderman  to 
the  contract  by  a  concession  to  him  and  third 
persona  of  a  redaction  of  a  specified  sum  per 
thoosand  on  paving  brick  which  the  contractor 
was  selling  is  nnaffected  the  fiict  that  the 
ctmtractor,  when  It  made  the  concession,  did 
not  know  that  the  alderman  had  a  private 
pecuniary  interest  in  obtaining  It,  bat  the 
contract  is  avoided  by  the  fact  that  the  officer 
agreed  to  and  withdrew  his  opposition  in  con- 
sUemtion  of  a  concession  of  pecuniary  value 
made  to  him  and  others,  and  that  he  availed 
hioiself  of  SDcfa  concession  to  his  own  private 
pecuniary  advantage, 

[Ed.  Note-— For  other  eaaea,  see  Hnnlcipal 
Corpoimtions,  Gent  Dig.  H  879,  880,  8&; 
Dee.  Dig.  i  8S0.*] 

6.  HtmiCIPAL  COBFOBATTOira  <S  350*)  — 
SniEET  lUFBOVEMXNT  CONTBACT»— IlLEOAL- 
ITT— IUgHTS  OF  Taxpatehs— Kqcity. 

Where  a  taxpayer  sued  a  dty  to  enjoin  It 
horn  letting  a  street  paving  contract,  but 
pending  an  appeal  from  an  adverse  deddon 


the  contract  was  executed  and  the  work  per- 
formed, and  on  the  appeal  It  was  adjudged 
that  the  contract  was  illegal,  the  contractor 
was  a  wrongdoer,  and  equity  would  not  recog- 
nize his  right  to  compensation. 

[Ed.  Note.— For  other  cases,  aee  Munidpal 
Corporations,  Cent  IMg.  H  878,  880,  882; 
Dec  Dig.  I  350.*] 

7.  Municipal  Cobfobatiors  (J  514*)— Pub- 

UO  ImPBOVEMKNTO— REAS8E885£ENT— STATU- 

tobt  pBonsions— AnpuoABzuTT. 

The  reassessment  statutes  (St  1898,  I 
1210d,  as  amended  by  Laws  1901,  cc  0,  19, 
and  Laws  1903,  c  276,  and  Laws  1905,  c 
501),  authorizing  reassessment  of  special  as- 
sessments in  the  event  of  4>e  Invalidity  of 
any  special  assessment,  do  not  apply  to  a 
case  where  improvement  work  was  done  pend- 
ing a  suit  by  a  taxpayer  to  enjoin  the  execu- 
tion by  the  city  of  a  contract  for  the  work,  and 
where  on  appeal  it  waa  adjudged  that  the  eon- 
tract  was  Illegal. 

[Ed.  Note.— For  other  cases,  see  Mtmlclpal 
Corporations,  Gent  Dig.  H  1207-1216;  Dec 
Dig.  t  614.*] 

8.  IlTJUNCnON  (J  211*)— Restbaininq  Illk- 
OAL  C0NTBA0TS--OfKBATION  AND  EfFKTT. 

Where  a  court  declares  a  contract  Illegal 
and  enjoins  its  execution,  no  rights  against 
the  party  in  whose  favor  t^e  judgment  is  made 
can  be  founded  on  an  execution  of  the  con- 
tract, unleaa  the  parties  before  or  after  take 
such  steps  as  are  equivalent  to  the  making  of 
a  new  contract  on  a  new  and  lawful  omsid- 
eration. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  434;  Dec  Dig.  S  211.*] 

0.  Equitt  (I  68*)— IbELttr  zn  Psbsonah  om 
IN  Rem. 

The  rule  that  decrees  In  equity  are  en- 
forced only  in  personam  has  given  way  to  the 
paramount  rule  that  eqnl^  may  in  all  -cases  so 
frame  its  decrees  as  to  make  them  effective 
to  do  equity,  and  the  forma  of  equitable  niiet 
are  as  vanona  as  the  transactions  regulated 
in  equity. 

[Ed.  Note.— For  ot^er  caaea,  see  Equity, 
Cent  Dig.  I  184;  Dec  Dig.  |  68.*] 

Appeal  from  Circuit  Court,  Fond  du  Lac 
County;  Chester  A.  Fowler,  Jii^ge. 

Action  by  C.  V.  McMillan  against  the  Bar- 
ber Asphalt  Paving  Company.  From  a  judg- 
ment for  plaintiff,  defendant  ainteala.  Af- 
firmed. 

Frank  M.  Eoyt,  of  Milwaukee,  for  appel- 
lant H.  B.  Swett  of  Food  du  Lac,  for 
respondent 

TIMLIN,  J.  [1]  In  McMlUan  v.  Fond  du 
Lac  189  Wla.  867,  120  N.  W.  240,  the  city  of 
Fond  da  Lac  was  oijolaed  from  entering  in- 
to the  paving  contract  In  question  because  the 
Barber  Asphalt  Paving  Company  had  bought 
off  the  opposition  of  an  alderman  named 
Dockery  to  such  contract  by  a  concession  to 
him  and  others  of  a  reduction  of  $6  per 
tbonsand  upon  paving  brl<^  which  that  com- 
pany was  selling.  When  the  former  case  was 
beguli,  the  contract  was  execatory,  a  prelim- 
inary InjuncUon  restraining  its  execution 
was  obtained,  btit  vacated  on  motion  of  tlie 
city,  and  the  drcuit  judge  refused  to  contin- 
ue it  pending  the  appeal  to  this  court.  While 
that  appeal  was  pending,  the  contract  in 
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question  was  executed  by  the  dty  and  the 
Paving  Company,  and  the  pavement  therein 
provided  tor  was  laid.  After  the  decision  of 
this  court  on  March  0,  1909,  althouj^  the 
contract  had  beoi  then  executed,  Judgment 
In  t2ie  drcnit  court  was  entered  enJ<dniBg 
the  execution  of  that  contract,  thus  rcflatliv 
back  to  the  time  of  the  commencement  of 
that  action,  and  giving  the  plalnUff  Mc- 
Millan the  benefit  of  his  temporary  injunc- 
tion which  the  circuit  court  had  wrongfully 
refused  to  contlnae  pending  the  appeal.  The 
present  defendant  was  not  a  party  to  the 
former  action,  but  Its  counsel  appeared  there- 
in and  participated  In  the  defense  In  the  cir- 
cuit court  and  in  this  court.  He  was  then 
under  a  general  retainer  from  the  defendant 
in  this  cause.  He  made  no  charge  against 
the  dty,  and  tills  defendant  paid  his  ext 
peuses.  The  dty  had  other  counsel,  but  the 
defendant's  counsel,  while  defending  in  the 
name  of  the  dty  and  to  some  extent  for  the 
city,  was  also  defending  for  the  Barber  As- 
phalt Paving  Company  in  the  name  of  the 
city.  It  could  not  have  been  otherwise.  Un- 
der such  circumstances,  the  Judgment  in  the 
former  action  was  binding  upon  the  defend- 
ant in  tbifl  cause  as  well  as  upon  the  dty  of 
Fond  du  Lac.  Eoipack  v.  Kolpack,  128  Wis. 
169,  107  N.  W.  467,  116  Am.  St  Rep.  29, 
and  cases  cited;  Rowell  v.  Smith,  123  Wis. 
510,  102  N.  W.  1,  3  Ann.  Cas.  773. 

[2]  When  the  paving  work  was  completed 
under  the  contract  In  question,  payment 
was  made  to  the  defendant  In  spedal  im- 
provement bonds  puranant  to  sections  926 — 
190,  925—192,  925—193  of  chapter  40a, 
Stats.  1898.  A  bond  was  issued  against 
plaintiff's  property.  The  plaintiff  thereaft- 
er brought  this  action  to  cancel  and  an- 
nul this  special  Improvement  bond.  It  ap- 
peared on  the  trial  that  the  bond  had  been 
sold  by  the  defoidant  to  an  innocent  pur- 
chaser and  Judgment  was  rendered  In  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ant for  the  present  worth  of  this  bond 
amounting  to  $1,214.58.  TMs  procedure  was 
correct  Luetzke  v.  Roberts.  130  Wis.  97, 
100  N.  W.  949.  Where  a  suit  within  the  Ju- 
risdiction of  equity  is  launched  In  good 
faith,  and  It  thereafter  appears  that,  by  rea- 
son of  acts  of  the  defendant  or  the  inter- 
vention of  the  rights  of  Innocent  third  par- 
ties, the  equitable  remedy  la  due  to  the  plain- 
tiff, but  Impossible  to  be  carried  oo^  the 
courts  may  and  ftequently  do  decree  money 
compensation  In  Hen  of  sudi  other  remedy. 
Blgelow  T.  Washburn,  98  Wis.  553,  74  N.  W. 
3G2;  Chlppevra  Bridge  Co.  v.  Dnrand,  122 
Wis.  85,  99  N.  W.  603.  106  Am.  St  Rep.  931. 

[S]  The  defendant  also  contends  upon  this 
appeal  that  notwithstanding  the  adjudication 
that  the  contract  in  question  conld  not  be 
legally  entered  into  yet  the  fact  that  such 
contract  was,  while  the  Judgment  of  the  court 
liclow  sustaining  it  stood,  not  cmly  entered 
into,  bat  fnlly  performed,  now  operates  to 


deprive  the  plaintiff  of  any  ben^t  of  the  fbi^ 
mer  Judgment  of  this  coort  We  cannot  as- 
sent to  this.  Hie  defendant,  after  It  was  in- 
formed by  the  commeacement  of  the  other 
action  that  Its  contract  was  tainted  with 
illegali^,  went  on  and  performed  the  same 
at  its  perU.  It  merely  took  its  dianoes  of  tlie 
plaintiff  making  good  his  contentions  and 
annulling  the  contract  Any  other  rule 
would  permit  the  trustee  and  a  third  person, 
or  a  munldpal  corporatitm  and  a  third  per- 
son to  defeat  the  action  of  a  cestui  que  trust 
or  a  btxpayer  charging  ^uduleut  collusion 
by  merely  continuing  the  collusion  and  com- 
pleting the  execution  of  the  writing  and  per- 
forming the  work  upon  the  contract  after  the 
action  to  enjoin  execution  of  the  same  n'as 
begun,  caiippewa  Bridge  Co,  v.  Durand,  122 
Wis.  85,  90  N.  W.  603,  106  Am.  St  Bep.  931. 
Courts  are  not  so  Impotent  The  law  is  not 
so  easily  disregarded. 

[4]  The  illegality  inherent  In  this  contract 
continued  and  vitiated  the  contract  notwith- 
standing the  resignation  of  the  erring  alder- 
man as  a  member  of  the  dty  council  and  the 
execution  of  the  written  evidence  of  the 
contract  after  such  resignation  by  tlie  re- 
maining dty  officers.  This  is  not  the  case  of 
a  principal  who,  after  being  Informed  of  the 
fact  that  his  agent  had  been  corruptly  influ- 
enced by  the  person  with  whom  he  has  made 
a  contract  on  the  prindpal's  behalf,  yet 
chooses  to  permit  the  contract  to  be  perform- 
ed and  avail  himself  of  the  benefits  to  be  de- 
rived therefrom. 

The  relation  of  prindpal  and  agent  did 
not  exist  between  the  erring  alderman  and 
the  city.  A  municipal  corporation  cannot 
condone  in  this  way  UlegaUtlee  of  this  na- 
ture. The  plaintiff  Is  entitled  to  vindicate 
the  rights  recognized  and  established  by  the 
Judgment  In  the  action  in  which  he  prevail- 
ed. We  find  nothing  In  the  conduct  of  the 
plaintiff  whldi  amounts  to  a  waiver  of  his 
right  to  assert  the  Illegality  of  the  contract 
declared  In  McMillan  v.  Fond  dn  Lac,  supra. 

[G]  It  is  argued  that  the  defendant  in  this 
cause  when  It  made  the  coaces6l<m  upon  tlie 
price  of  brick  to  the  erring  alderman  ditl 
not  know  that  the  latter  had  a  private  pe- 
cuniary interest  In  obtaining  that  concession, 
but  thought,  or  might  have  thought  he  was 
acting  for  the  general  wdfare  In  so  doing. 
We  consider  that  the  defendant  in  this  ac< 
tlon  is  upon  this  point  foreclosed  by  the  de- 
cree in  McMillan  v.  Fond  du  Lac,  supra,  on 
account  of  its  partldpatlon  in  the  defense 
of  that  action.  But  there  are  also  otiicr 
considerations.  It  can  hardly  avail  to  re- 
move the  taint  of  lUegallly  from  an  .offer  to 
buy  off  opposition  of  a  public  officer  to  a 
contract  by  a  reduction  of  price  <m  a  certain 
staple  arUde  of  proper^  to  profess  ignor- 
ance of  how  such  reduction  would  benefit 
the  officer.  If  this  is  enough  to  remove  the 
taint  of  Ule^lity,  then  a  new  safe  and  in- 
genious method  of  bribery  has  beat  dlacoT- 
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ered.  It  Is  enough  to  arold  the  contract  that 
the  officer  agreed  to  and  did  withdraw  bis 
opposltioil  In  consideration  of  concession  of 
pecuniary  vaine  made  to  all  Including  hlm- 
Bdf,  and  tbat  he  availed  himself  of  this  con- 
ces^n  to  his  own  private  peconlary  ad- 
Tantage.  It  Is  better  that  those  dealing  In 
manidpal  contracts  were  made  aware  that 
til  their  acts  will  be  strictly  scmtinized. 

[I]  As  to  the  plaintiff,  this  paving  con- 
tract between  the  def^idant  and  the  city 
made  In  vlcdation  of  a  law  founded  upon 
public  pcdiey  is  as  ft  never  existed.  As  to 
the  plaintiff,  the  d^endant  was  a  wrongdoer 
placing  Inwroranents  on  plaintiff's  property 
t^Unst  the  wHi  ot  the  latter  and  In  spite  of 
oppoeUfaHL  Under  snch  drcnmstances,  tliere 
h  no  mle  of  equity  wbldi  recognizes  the  de- 
fendant's right  to  compensation.  S  Pom. 
Jnr.  (3d  Ed.)  I  1241. 

[7]  The  point  Is  made  tiiat  the  reassess- 
ment statutes'  should  have  been  applied  In 
this  action.  We  do  not  think  so.  Section 
1210d,  Stats.  1898,  as  amended  by  chapters 
9  and  19,  Laws  of  1901,  chapter  276,  Laws  of 
1903,  and  chapter  SOI,  Laws  of  1906,  relate 
to  cases  where  the  work  of  paving,  etc.,  has 
not  bem  done  In  tiie  tece  ct  pending  preven- 
tive Utiffitlon.  The  inesaat  is  a  case  where 
the  work  was  done  after  the  inrevaitive  suit 
waa  b^nn  and  while  it  was  pendli^  -It  was 
not  Intended  by  that  statute  to  take  away 
from  tlie  courts  the  power  to  prevent  the 
execution  of  an  unlawful  contract  where 
the  action  was  begun  before  the  contract 
was  consummated  and  the  prevoitive  juris- 
diction of  equity  invoked. 

(t]  Where  a  court  declares  a  contract  il- 
legal and  enjoins  Its  execution,  no  rights 
against  the  party  In  whose  favor  the  decree 
Is  made  can  be  founded  on  an  execution  of 
that  contract,  unless  the  parties  before  or 
after  such  execution  take  such  steps  as  are 
equivalent  to  the  making  of  a  new  contract 
Dptnt  a  new  and  lawful  consideration.  Chip- 
pewa Bridge  Go.  v.  Durand,  supra;  Cawker 
T.  Central  B.,  etc,  Co.,  140  Wis.  25, 121  N.  W. 
888.  If  a  connection  between  the  original 
Illegal  transaction  and  a  new  promise  can 
be  traced,  no  matter  bow  many  times  and 
la  bow  many  different  forms  it  may  be  re- 
newed»  it  cannot  form  the  basis  of  a  recov* 
cry.  Repeating  a  void  promise  cannot  give 
ic  validity.  So  every  new  agreemrat  In  fup- 
tboance  of,  or  for  the  purpose  of,  carrying 
Into  effect  any  of  the  unexecuted  provisions 
of  a  i>revIons  lU^l  agreement,  Is  likewise 
Dlesal  and  void.  9  Cyc  662,  citing  among 
other  cases  Everlngham  v.  Melghan,  65  Wis. 
S>4.  13  N.  W.  289. 

It]  In  the  early  stages  of  equity  Jarispm- 
dmce  decrees  were  enforced  only  in  person- 
am. 1  Pom.  Bq.  Jar.  H  135,  170.  This  rule 
has  long  since  given  way  to  the  paramount 
role  that  equity  may  in  all  cases  so  frame 
tts  decrees  as  to  make  them  effective  to  do 


equity,  and  now  the  forms  of  equitable  re- 
lief are  as  various  as  the  transactions  in- 
vestigated and  regulated  In  equity.  Chippewa 
Bridge  Co.  V.  Durand,  supra;  Smith  v.  North- 
western Nat  Life  Ins.  Co.,  123  Wis.  586,  102 
N.  W.  67;  Ward  v.  BUlups,  76  Tex.  468.  13 
S.  W.  308;  Morris  v.  Bradford,  19  Ga.  527; 
BoweU  V.  Bowell,  122  Wis.  1.  09  N.  W.  473; 
Bresnahan  v.  Bresnahan.  46  Wis.  885,  1  N. 
W.  39;  Bailey  t.  Cbamplain.  etc,  Co.,  77 
WiB.  4S8,  46  N.  W.  B39. 

The  Judgment  of  Uie  drcnit  court  is  af- 
firmed. 


In  r«  DOE'S  ESTATE.    In  re  WHEELBB. 
MALLOBY.  as  PubUc  Adm*r,  v. 
WHEELER. 
(Supreme  Court  of  WiBconsln.    Oct  29,  1912.) 
L  ABitT  AWn  Navy  ((  62*)— "OmcXB"— Gov- 

EBNOB  or  NaTIONAI,  HOME  FOB  DISABLED 
VOLUNTEBB  SOLDIEBS. 

An  "officer"  of  the  United  States  la,  as  a 
general  role,  one  who  holds  Ids  place  by  virtue 
of  sppointmeot  by  the  President,  by  one  of  the 
courts  of  justice,  or  by  the  heads  of  depart- 
ments authorized  by  law  to  make  such  lyt- 
pointments,  and  the  governor  of  the  National 
Home  for  Disabled  Volonteer  soldiers,  incor- 
porated by  act  of  Congress,  holding  by  appoint- 
ment of  the  board  of  managers,  Is  not  an  "of- 
ficer" of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Army  and 
Navy,  Cent  Dig.  |S  100-102;  Dm:  DigTl  62.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4&83-im;  vol.  8t  p.  7787.] 

2.  Abht  and  Natt  (I  62*)— S0X.OIXB8'  Hon 

— EXAHINATION  AS  TO  ASSETS  OV  INTESTATES 
— JUBlBDICnON. 

An  order  of  the  county  court  which  re- 

fulres  the  governor  of  the  Nattonsl  Home  for 
>isabled  Volunteer  Soldiers  to  submit  to  an  ex- 
amination  touching  the  property  in  his  posses- 
sion of  an  inmate  of  the  Home  dying  intestate, 
and  leaving  property  within  the  county,  is  sot 
invalid  as  in  conflict  with  the  dnttes  of  the 
governor  under  acts  of  Congress  and  regtda- 
tions  in  pursuance  as  to  the  management  of 
the  National  Home,  providing  for  the  taking  of 
possession  of  the  funds  of  deceased  members 
and  turning  the  same  over  to  the  treasurer, 
etc.,  since  there  is  nothing  to  indicate  thai 
any  proceeding  will  be  taken  to  interfere  there- 
with. 

[Ed.  Note.—For  other  cases,  see  Army  and 
Navy.  Cent.  Dig.  U  100-102;  Dec  Dig.  {  52.*] 

3.  Executobs  and  Adhinistkatobs  (I  86*) 
—Examination  or  Fbbsoetb  in  Possession 
or  INTESTAIS'S  Pbopebit— Obdkbs— Atau.- 

abilttt. 

Under  St  1898,  %  40&1,  as  amended  by 
Laws  1907,  o.  508,  giving  any  person  aggriev- 
ed by  an  order  of  the  county  court  the  right  of 
appeal,  an  order  directing  one  to  appear  and 
submit  to  an  examination  touctiing  any  proper- 
ty in  his  possession  belonging  to  an  intestate, 
made  pursuant  to  a  statute  providing  that,  if 
any  person  shall  neglect  to  obey,  be  shall  be  at- 
tached and  committed  to  prison,  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Execntora 
and  Administrators,  Cent  IMg.  11  32S,  889- 
358;  Deo.  Dig.  {  85.*] 

Appeal  from  Circuit  Court,  Ifllwaotee 
County;  F.  C.  Ebchweller,  Judge. 
Petition  by  BolUn  B.  Bfallory,  as  public 
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administrator,  against  Oomellns  Wbeeler, 
goTemor  of  the  northwest  branch  of  the  Na- 
tional Home  for  Disabled  Yolonteer  Soldiers 
located  In  Ullwaukee  county,  for  an  order 
to  compel  the  latter  to  appear  and  submit 
to  an  examination  touching  the  estate  of 
one  dying  In  the  Home  intestate.  From  an 
order  of  the  circuit  court  reversing  an  order 
of  the  county  court  granting  the  relief  pray- 
ed for,  petitioner  appeals.  Order  of  circuit 
court  reversed  and  cause  remanded,  with  in- 
structions to  affirm  order  of  the  coonty 
court. 

The  appelant,  Rollin  B.  Mallory.  is  pub- 
lic administrator  for  the  county  at  Milwau- 
kee; the  respondent.  Cornelius  Wheeler,  is 
govamor  of  the  northwest  branch  of  the  Na- 
tional Home  for  Disabled  Tolunteer  Soldiers 
(hereinafter  referred  to  as  the  National 
Home),  located  in  the  county  of  HUwaa- 
kee.  The  appelant  filed  his  petition  In  the 
coon^  court  of  Milwaukee  county  for  let- 
ters of  adndnlstratlon  on  the  estate  of  John 
Doe  (aBas)  deceased,  which  petition  all 
fitcts  neoessary  to  entitle  him  to  letters  of 
administration  are  alleged-  The  appellant 
also  filed  In  said  court  his  complaint  on 
oath,  In  whldi  it  Is  alleged  substantially 
that  appellant  was  pnUic  adznii^trator; 
that  the  National  Home  Is  a  corporation 
owning  and  controlling  land  and  buildings 
tbweon  in  the  connty  of  Milwaukee;  that 
the  respondwt  was  governor  ot  said  Na- 
tional Home;  that  said  John  Doe  (alias) 
died  In  said  Home  Intestate  iwssessed  of 
prasonal  prop^ty  within  said  coonty.  and 
1^  debts  due  and  unpaid;  Uiat  he  left  him 
surviTlng  neither  widow,  Issue^  nor  next  ct 
kin  resldii^  in  said  county  of  Mllwaokee. 
9JtA  no  minor  heirs;  that  aa  gaveenor  the 
respondent  has  In  his  possession  or  under 
his  control  goods,  duittels,  and  effects  be- 
longing to  said  deceased,  the  possession  of 
which  belongs  to  appellant  as  public  admin- 
istrator; that  appellant  has  duly  demanded 
of  respondent  that  he  account  for  and  de- 
liver  to  appellant  all  the  property  in  hla 
possession  belonging  to  deceased,  but  that 
the  respondent  has  failed  and  reuses  to 
account  for  or  deliver  any  of  said  property 
to  appellant;  that  the  petitioner  deems  it 
necessary  that  the  respondent  be  examined 
under  oath  In  court  coucernlng  said  matters ; 
and  appellant  prays  that  the  respondent  be 
dted  to  appear  before  said  court,  and  be 
examined  on  oath  upon  the  matters  of  said 
complaint 

An  order  for  citation  was  issued  out  of 
said  court  requiring  the  respondent  to  appear 
and  submit  to  an  examination  on  oatb  touch- 
lug  the  matters  of  the  complaint  Upon 
said  order  a  citation  Issued  directing}  the 
respondent  to  appear  and  submit  to  an  ex- 
amination ou  oath.  The  respondent  appear- 
ed specially  and  moved  to  vacate  and  dis- 
charge the  citation  on  the  grounds  (1)  that 
It  affirmatively  appears  from  the  complaint 


that  no  cause  for  citatl<ni  to  the  respondent 
is  alleged  In  the  complaint;  (2)  that  it  af- 
firmatively ap[>ear8  from  the  complaint  that. 
If  any  goods,  chattels,  and  effects  belonging 
to  said  deceased  are  in  the  possession  or 
under  the  control  of  the  respondent,  the 
same  are  held  by  him  as  an  officer,  to  wit 
governor  of  said  National  Home;  and  (3) 
that  as  such  officer  respondent  Is  a  United 
States  officer,  and  his  possession  as  such 
Is  the  possession  of  the  United  States,  and 
that  the  court  has  no  Jurisdiction  fn  the 
premises  of  the  subject-matter  of  such  pro- 
ceedings nor  the  person  of  the  respondent 
as  such  officer. 

The  coutt^  court  overruled  the  conten- 
tions of  the  respondent,  and  made  an  order 
requiring  respondent  to  appear  and  answer. 
From  this  order  respondent  appealed  to  the 
circuit  court  for  Mllvpauhee  county,  and  the 
circuit  court  ruled  In  favor  of  respondent 
and  made  an  order  reversing-  the  order  of 
the  county  court  and  sustaining  the  objec- 
tions of  the  respondent  to  the  citation  and 
vacating  and  setting  aside  said  citation, 
from  which  order  this  appeal  was  taken. 

Bollln  B.  Mallory  and  CihiiiehUl,  Bennett 
&  GhuTdiiU,  all  of  BOlwankee,  f  appellant. 
Flanders,  Bottom,  Fawsett  ft  Bottom,  of 
Milwaukee,  for  respondent 

EBB.WIN,  J.  (after  stating  the  facta  as 
above).  Counsel  for  appellant  relies  ui>on 
chapter  120  of  the  Private  and  Local  Laws 
of  Wisconsin  for  1870  as  amended  by  chapter 
471  of  the  Private  and  Local  Laws  of  1871 
req>ecting  the  rights  and  duties  of  the  pub- 
lic administrator  for  the  city  and  coun^  of 
Milwankee,  which  authorizes  Investigation  by 
such  public  administrator  for  the  discovery 
of  goods  and  chattels  In  certain  cases.  The 
appellant  contends  that  Gov.  Wheeler,  the 
respondent  was  bound  to  appear  and  an- 
swer in  accordance  with  the  citation,  and 
that  the  court  below  was  in  error  In  hold- 
ing to  the  contrary. 

The  case  presents  some  Interesting  ques- 
tions, and  Is  not  free  from  difficulty.  The 
state  law  referred  to,  not  only  authorises 
examination  and  Inquiry,  but  also  author- 
izes the  public  administrator  in  some  cases 
referred  to  to  take  charge  of  goods,  chattels, 
credits,  and  estates  of  persons  dying  intes- 
tate. Chapter  120,  Private  and  Local  Laws 
1870,  as  amended,  sections  4,  7,  8,  0,  10, 
and  IL  Chapter  16,  Supplement  to  the  Pri- 
vate and  Local  Laws  of  Wisconsin  for  1865. 
provides  for  the  incorporation  of  the  "Wis- 
consin Soldiers'  Home."  to  be  permanoitly 
located  at  Milwaukee.  By  acts  of  the  state 
Legislature  of  the  state  of  Wisconsin  and 
Congress  of  the  United  Stetes  all  the  prop- 
erty of  the  National  Home  was  transferred, 
turned  over,  and  conveyed  to  the  "National 
Asylum  for  Disabled  Volunteer  Soldiers," 
incorporated  by  act  of  Congress.  But  the 
acte  recognize  in  the  stete  and  reserve  to 
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It  tbe  ligbt  to  serrlce  of  dvU  and  criminal 
process  within  the  territory  ceded.  Ohap- 
t0  16  of  Supplement  to  the  Private  and 
Ixwal  Laws  of  Wisconsin  Ibr  186S;  chapter 
68,  Private  and  Local  Laws  of  WlaconBln 
for  1S«7;  Act  Gong.  March  21,  I860,  c  21, 
14  Stat.  10;  sections  4826  to  4887.  IncSuslTe, 
of  the  BevM  Statates  of  the  United  States 
(U.  8.  Compb  St  1901,  pp.  8387-8868) ;  chap- 
ter 276  of  tbe  Frinte  and  Local  Laws  ot 
Wisconsin'  for  1887;  Act  Gong.  Har«h  9, 
1901,  e.  863;  81  United  States  SUts.  at 
LsTge  1176  (U.  &  Oomp.  Bt  UWl.  p.  8363) ; 
In  re  O'Connor,  87  Wis.  879,  19  Am. 
T85L  Chapter  61.  United  States  SUtntes  at 
Large,  pu  417,  annrored  Jannarr  23,  1873, 
proTidfls  for  tiie  diange  of  the  corporate 
name  from  'TbB  Natl<mal  Ai^lam  tor  Dis- 
abled Tohmteer  Soldien*'  to  "The  National 
Home  for  Disabled  Soldiers." 

[1]  On  Qie  part  of  the  req>OQdent  it  1b 
Insisted  that  Got.  Wheeler,  as  governor  of 
the  Natimal  Home,  was  an  officer  of  the 
United  States,  and  could  not  be  called  to 
answer  under  state  laws  for  Us  acts  and 
doings;  fnrthemunet  that  the  management 
of  the  property  and  effects  of  deceased  sol- 
dim  is  exclnalvely  nndw  the  control  of 
C<nigresB  throng^  a  board  of  managers,  un- 
der tbe  fedwal  statutes  and  rules  and  reg- 
ulations made  In  pursnanos  tliereof;  that 
the  inmaft^yf  In  Bald  National  Home  are  sub- 
ject to  the  rates  and  artlclea  of  war  the 
ssme  as  if  they  wen  in  tbe  army;  that  tbe 
goremor  of  tiie  Home  nndw  direction  of 
the  board  of  managns  Is  mgsged  In  the 
Internal  administration  of  a  federal  Institu- 
tion, hence  the  state  Ledslature  has  no  con- 
Btltutlonal  poww  to  interfere  with  snch 
manMement  as  Is  provided  by  Congress. 
Be^ondenf  B  oonnsel  contends  that  state 
courts  have  no  authorl^  to  interfere  with 
federal  officers  or  agents  in  tbe  performance 
of  their  duties  and  dtee  In  re  Nesgle,  13B 
U.  &  1.  10  Sup.  Ct  658,  84  L.  Bd.  66;  In 
re  Loney.  184  U.  B.  372,  10  Sup.  Ct  384. 
33  L.  Ed.  048;  In  re  Walte  (D.  G.)  81 
Fed.  S6B:  In  re  Fair  et  aL  (a  a)  100 
Fed.  140.  The  general  proposition  to  which 
the  foregoing  cases  are  cited  may  be  ad- 
mitted, but  neither  the  proposition  nor  the 
cases  dted  rule  the  instant  case.  An  exam- 
ination ot  ttiese  cases  wll  show  that  they 
innave  a  irituatlon  where  there  was  inters 
fmnee  with  an  cAoer  of  tbe  United  States 
or  sn  agent  acting  under  federal  authority. 
Gov.  Wheeler  was  not  an  officer  of  tbe 
raited  States.  As  a  genual  rul^  an  offi- 
cer of  the  United  States  is  one  wbo  holds 
Ui  plaoe  by  virtue  of  ai^intment  by  the 
Pnddent,  by  one  of  the  courts  of  Justice, 
or  by  tbe  heads  of  departm^ts  authorized 
by  law  to  make  snch  appointment  3  Cyc. 
Pl  818;  United  States  v.  Mouat  124  U.  S. 
303,  8  Sop.  Ct  006.  81  L.  Ed.  463;  United 
States  T.  Germalne,  89  U.  S.  508,  25  L.  Bd. 
482;  Babbitt  T.  United  States,  16  Ct  01. 
202;  Wood  T.  United  States,  15  Ct  CL  161. 


Gov.'  Wheeler  does  not  derive  Us  anoint- 
ment from  the  President  from  uiy  court 
of  Justice,  or  any  liead  of  the  federal  de- 
partments authorised  by  law  to  make  such 
appolntm^t  He  Is  appointed  by  the  board 
of  numagtfs  as  titie  local  manager  or  gov- 
ernor of  the  corporation  In  question.  He 
reports  to  the  board  of  managers,  and  the 
board  of  managers  annually  reports  to 
Congress. 

This  court  held  in  Be  O'Connor,  37  Wis. 
370,  19  Am.  Rep.  765,  that  the  title  to  the 
premises  occupied  by  the  "National  H(Hne 
for  Disabled  Volunteer  Soldiers"  In  Uil- 
waukee  county  is  not  In  the  United  States 
but  in  a  corporation  created  by  Congress; 
that  the  corporation  Is  In  its  nature  a  char- 
itable Institution,  and  Its  rights  and  proper- 
ty are  not  In  any  Just  and  legal  sense  the 
rights  and  proi>erty  at  the  United  States; 
and  that  it  was  not  oompetoit  for  the  Leg^ 
Islatore  of  Wisconsin  to  abdicate  its  Juris- 
diction over  this  territory,  except  where  tbe 
lands  are  purchased  by  the  United  States 
for  the  spedflc  purposes  contemplated  by 
the  Constitution.  Counsd  for  respondmt 
relies  strongly  uptHi  Ohio  v.  Thomas,  173 
U.  8.  276,  19  Sup.  Ot  468.  43  L.  Dd.  699. 
Complaint  was  made  in  that  case  by  the 
dairy  commissioner  against  Gov.  Thomas  of 
the  Ohio  branch  of  the  National  Home  for 
the  alleged  violation  of  the  act  of  the  state 
Legislature  of  Ohio  In  relation  to  the  use  of 
oleomargarine.  The  governor  was  ctmvicted 
and  satcDced  to  psy  a  fine  and  to  impris- 
onment until  the  fine  was  paid.  On  writ 
of  habeas  corpus  sued  out  in  tbe  Circuit 
Court  of  the  United  States  he  was  discharg- 
ed. It  will  be  seen  in  this  case  tliat  the 
prosecution  under  tbe  state  law  directly 
Interfoed  and  conflicted  with  the  duty  of 
the  goveruOT  under  fedoal  authority,  and 
It  was  hdd  that  the  state  Legislature  had 
no  constitutional  power  to  Interfere  with 
the  managemoit  as  provided  by  Congress. 
In  Re  Kelly  (a  a)  71  Fed.  646,  slso  relied 
upon  by  resiwndent  and  Involving  the  Mil- 
waukee Institution,  It  was  held  that  the 
management  and  officers  are  agencies  of  the 
United  States,  and  as  such  are  aempt  from 
any  Interfmnce  by  the  autborltia  or  courts 
of  the  state  In  their  control,  dlsdidine,  or 
government  of  tbe  Homes  or  property.  In 
Boske  V.  Oomingore,  177  U.  S.  460,  20  Sup. 
Ct  701,  44  L.  Ed.  846,  a  United  States  col- 
lector of  IntOTual  revenue  was  adjudged  by 
a  state  court  of  Kentucky  in  contempt  be- 
cause he  refused  to  flle  In  the  state  court  ^ 
certain  ct^les  of  reports  which  were  in  his 
custody  as  officer  of  tbe  treasury  depart- 
ment basing  his  refusal  upon  a  rsgolation 
of  the  Treasury  Deportment  which  restrict- 
ed the  use  for  any  purpose  other  than  that 
spedfled.  It  was  held  that  the  collector  had 
no  authority  to  do  otherwise  than  to  refuse 
to  comply  with  the  order  of  the  state  court 

[2]  We  think  It  quite  clear  that  these  cases 
do  not  reach  the  situation  now  before  us. 
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There  waa  nothing  In  the  order  or  citation 
In  the  Instant  case  In  Tlolatlon  of  or  incon- 
BlBtent  with  the  acts  of  Congress  or  roles 
and  regalatlons  govemlng  the  Bonm.  If  the 
dtintion  or  (nrder  of  the  oounty  conrt  xe- 
quired  Got.  Wheeler  to  do  bd7  act  Inconslst- 
ent  with  the  federal  stantea  or  rules  and  reg- 
ulations In  question,  a  dlfferait  question 
would  be  iwesented.  The  order  of  the  coiia- 
ty  Judge  provides  that  Ck>T.  Wheeler  be  dted 
to  anwar  and  be  examined  on  oaOi.  and  to 
answer  such  Interrogatories  as  may  be  put  to 
him  touching  the  matter  of  the  complaint, 
and  further  directs  that  the  citation  Issue. 
The  citation  Issued  la  pursuance  of  the  order 
and  requires  Got.  Wheeler  to  appear  and  sub 
mit  to  ezamlnatton  tm  oath  toudiing  the 
matters  of  the  complaint,  and  further  recites 
that  he  Is  suspected  of  having  in  his  posses- 
sion or  under  his  control  certain  personal 
property  belonging  to  John  Doe  (alias),  de- 
ceased, late  an  Inmate  of  the  Home,  or  show 
cause  to  the  contrary. 

Counsel  for  respondent  lays  great  stress 
upon  the  acts  of  Congress  and  rules  and  reg- 
ulations made  In  pursuance  thereof  relating 
to  the  management  of  the  National  Home, 
and  argues  that  the  proceeding  here  Institut- 
ed Is  In  conflict  with  such  rules  and  regula- 
tions, and  cites  many  sections  of  the  rules 
In  support  of  this  contentloa  These  rules 
it  la  true  provide  particularly  with  reference 
to  the  management  of  the  National  Home, 
the  settlement  of  accounts  of  members,  the 
conservation  of  property,  and  generally  the 
management  In  considerable  detail.  -For  ex- 
ample, rule  409  provides  for  taking  Immedi- 
ate possession  of  the  moneys  and  effects  of 
deceased  members.  Rale  410  provides  for 
appraisal.  Rule  411  provides  that  money 
shall  be  turned  over  to  the  treasurer  and  all 
property  to  the  quartermaster.  Rule  413 
provides  that  In  January  and  July  of  each 
year,  the  day  to  be  fixed  by  the  Quartermas- 
ter in  consultaUon  with  the  governor,  the 
quartermaster  shall  sell  at  public  sale  the 
effects  of  deceased  persons,  except  letters  or 
private  papers,  bank  books,  negotiable  se- 
curities, which  shall  be  held  subject  to  ap- 
pllcfltlott  by  heirs  or  legal  representotlves. 
Rule  41S  provides  that  amounts  received 
from  sales  of  the  effecte  of  deceased  mem- 
bers shall  be  turned  over  to  the  treasurer, 
etc  Rule  416  provides  that  all  applications 
for  effects  of  deceased  members  shall  be  re- 
ferred to  the  manager  of  the  branch  to  which 
the  deceased  member  belonged,  etc.  Rule 
417  provides  form  of  application  for  effects 
of  deceased  members.  Rule  418  provides 
with  reference  to  application  for  effects  of 
deceased  members,  and  419  tor  keeping  ac- 
count of  posthumous  funds.  Rule  420  pro- 
vides for  individual  accounts  In  name  of  de- 
ceased members.  Rule  421  has  reference  to 
payment  of  approved  claims.  The  foregoing 
and  some  other  rules  referred  to  are  set  out 


in  respondent's  brief,  and  claimed  by  re- 
spondent to  be  Inconslstont  with  the  present 
proceeding.  The  conrt  is  not  able  to  agree 
with  counsel  In  this  contention.  It  Is  quite 
clear  that,  in  so  far  as  the  order  and  cUa- 
tion  go,  there  is  nothing  to  Indicate  that  any 
proceeding  will  be  taken  to  interfere  with 
the  federal  statutes  and  rules  and  regula- 
tions made  In  pursuance  there<^ 

[S]  It  Is  claimed  by  appellant  that  the  or- 
der from  which  the  aiveal  to  the  circuit 
court  was  taken  was  not  appealable  Section 
4031,  Stats.,  as  amended  by  chaptw  S83, 
Laws  of  1907,  glTes  any  posim  aggrieved  by 
an  order  of  the  county  court  the  ngtA  to  ap- 
peal. The  statute  under  whlcb  the  present 
proceeding  was  taken  provides,  In  effect, 
that,  if  any  person  shall  neglect  or  refuse  to 
obey  the  process  provided  for,  be  shall  be  at- 
tached and  committed  to  prison.  The  goT- 
ernor  #u,  therefore,  obliged  to  comply  with 
the  order  or  suffer  the  penaltlee  imposed  for 
fitllnre  to  do  so.  He  was  an  sKrleved  party, 
and  the  order  appealable.  State  t.  Mil.  E. 
R.  ft  I>.  Ga,  136  Wis.  179,  116  N.  W.  900, 
18  L.  R.  A.  (N.  a)  672;  Powers  t.  Powers 
et  aL,  146  Wis.  671, 180  N.  W.  888 ;  American 
F.  P.  Co.  T.  Winter,  147  Wis.  464^  133.N. 
W.  085. 

The  order  of  the  court  below  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
the  court  below  to  affirm  the  order  of  the 
county  court 


PEOPLE'S  TELEPHONE  CO.  v.  LEWIS. 
(Supreme  Conrt  of  Wisconain.    Oct  29, 
1912.) 

1.  T&LSOBAPHS  AND  TeLEPHONBS  (S  34*)— 
CoNTHACra  —  DlSCSnilNATIONS  —  Ckjusi 
DiaCBIUINATXONa. 

A  contract  between  a  telephone  company 
and  a  patron,  giving  a  special  rate  £or  its  serv- 
ice, is  not  iDTalid  for  the  discrimination,  in  the 
absence  of  statate,  where  tiie  compensation 
provided  for  is  within  reason,  as  only  unjust 
oiBcrimlnationB  are  condemned  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  j  21;  Dec,  Dig.  % 
34.*] 

2,  TELBOBAPHS  AND  Tblephonks  ({  34*)  — 
CONTBACTS  FOB  SBBVICB— DlSOBOaMATZON— 

Statutobt  Pbovisions. 

St  1898,  i  1791a,  requires  every  telephone 
company  to  fornisli  its  service  without  discrim- 
inatton.  Laws  1907,  c  499,  I  1797m91,  pro- 
vides tliat  ttie  furnishing  by  any  public  utility 
of  any  product  or  service  at  the  rates  and  upon 
the  terms  and  conditions  provided  for  in  any 
existing  contract  executed  prior  to  April  1, 
1907,  shall  not  constitute  a  discrimination. 
Held,  a  contract  between  a  public  service  com- 
pany and  an  indivldaal,  providing  for  service  at 
a  rate  different  from  toe  pubhc  rate,  but'  not 
unjust,  is  not  rendered  invalid  by  section  1791a, 
which  must  have  been  and  was  recognised  by 
the  Legialatare,  In  its  enactment  oi  section 
lT97m91,  to  be  intended  as  a  mere  statement 
of  the  common-law  rule  against  nnjust  discrimi- 
nations. 

[Ed.  Note.— For  other  cases,  see  Telenaphs 
and  Telephones,  Cent,  Dig.  |  21;  Dee.  I>ig.  | 
34.*] 
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Appeal  from  Circuit  Court,  Oolumbla 
County;  Chester  A.  Fowler,  Judge. 

Acaon  by  the  People's  Telephone  Compa- 
ny against  Thcmiaa  Lewis.  From  a  Judg- 
ment for  d^endant,  plalntlfl  appeala.  Af- 
firmed. 

Action  to  recorer  for  telephone  awvlceu 
The  amonnt  claimed  was  fl  per  month  for 
30  months.  The  answer  admitted  receiving 
the  serrlce  hot  pleaded  a  contract;  antedat* 
Ing  the  pobUc  utility  law,  to  the  ect  that 
the  price  tor  such  serrlce  should  not  exceed 
$10  per  year.  Olils  was  allied:  In  1002 
defendant  subscribed  for  and  became  the 
owner  of  one  share  of  the  common  stock  of 
the  defendant  of  the  par  value  of  $50,  paying 
therefor  |55.  under  an  agreement  that  he 
should  be  furnished  telephone  service  for  not 
exceeding  a  charge  of  $10  per  year  and  that 
such  agreemeut  was  embodied  in  and  became 
a  condition  of  the  certificate  of  stock. 

The  cause  was  tried  by  the  court  Facts 
were  found  as  follows:  Plaintiff  was  a  duly 
organized  telephone  company  under  the  laws 
of  Wisconsin  and.  has  been  since  August. 
1902.  During  such  time  defendant  has  had 
of  plaintiff  the  use  of  Its  telephone  service 
without  paying  therefor  since  January  1, 
1900.  The  service  was  furnished  pursuant 
to  a  contract  made  in  August,  1002,  and  em- 
bodied in  plaintiff's  certlflcate  of  corporate 
stodc  No.  00,  Issued  to  defendant  upon  his 
subscription  therefor  and  payment  of  the 
par  value  and  10  per  cent  additional.  The 
contract  stipulated  that  the  holder  of  the 
stock  should  possess,  as  owner,  one  tele- 
phone and  be  entitled  to  the  use  of  plain- 
tiff's lines,  In  common  with  those  having 
rented  tel^hones  in  the  same  locality,  sub- 
ject to  assessments,  ratably  upon  all  common 
stock  sufficient  to  pay  the  corporate  expens- 
es; but  not  exceeding  $10  per  year.  The 
amonnt  assessable  against  the  common  stock 
for  1908  was  not  anything,  for  1900  $10,  and 
for  1910  $10. 

Upon  such  facts  It  was  held  that  the  con- 
tract relied  upon  was  not  contrary  to  any 
law  existing  at  the  date  thereof  and  was  the 
measure  of  defendant's  liability.  Judgment 
was  rendered  accordingly. 

Daniel  H.  Grady,  of  Portage,  for  appellant. 
Rogers  ft  Bogers,  of  Portage,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts  as 
above).  The  questions  presented  In  this  case 
are  not  new.  All  of  them  have  been,  either 
directly  or  substantially,  repeatedly  decided 
by  this  court  In  opinions  In  which  attempts 
were  made  to  so  fully  analyze  the  public 
utility  law  as  to  relieve  administration  of  It 
as  free  from  embarrassment  as  practicable. 
Superior  v.  Douglas  County  Tel.  Co.,  14J 
Wis.  363,  122  N.  W.  1023;  La  Crosse  v.  La 
Crosse  Gas  &  El.  Co.,  145  Wis.  408.  180  N. 
W.  030;  State  ex  rel.  Kenosha  6.  ft  B.  Co. 
V.  Kenoaha  E.  R.  Co.,  145  Wis.  887.  120  N. 


WV  600;  Calumet  Service  Company  t.  Chil- 
ton, 148  Wis.  Sai,  135  N.  W.  131. 

Very  little,  If  anything,  need  be  added  to 
what  Is  said  In  the  cases  referred  to  as  to 
the  questions  there  discussed.  The  better 
way,  it  seems,  as  the  same  questions  again 
happen  to  be  pressed,  upon  our  attention,  is 
to  treat  them  as  ruled  by  the  previous  de- 
cisions without  additional  discussion. 

What  has  been  said  suggests  impropriety 
of  treating  the  multitude  of  authorities,  for* 
elgn  and  domestic,  cited  to  our  attention. 

[t]  The  point  that  the  contract  with  de- 
fendant was  discriminatory  at  common  law 
Is  met  by  Superior  v.  Douglas  County  Tel. 
Co.,  supra,  holding  that  only  unreasonable 
discriminations  are  so  condemned,  and  ab- 
sence of  proof  that  there  was  any  such  dis- 
crimination la  this  case. 

[2]  The  suggestion  that  the  special  con- 
tract with  defendant  and  others  of  his  class 
is  void  under  section  1791a,  Stats.  1898,  "re. 
quiring  every  telephone  company  engaged  in 
the  business  of  furnishing  telephone  service 
to  do  BO  without  discrimination"  is  met  by 
the  fact  that  mere  difference  In  method  of 
dealing  with  customers,  some  1^  Implied 
agreement  to  pay  at  schedule  rates  and  oth- 
ers by  express  contract,  was  not  considered 
by  the  LegiflAatare  in  passing  the  public  ntll- 
1^  law,  discrimination  within  the  meaning 
of  section  1791a.  Evidently  su(^  section  was 
regarded  as  a  meze  incorporation  of  the  einn- 
mon  rule  into  written  law,  because  section 
1707m91  <Laws  1007,  c.  499)  specifically  rec- 
ognized ttie  existence  of  spedal  contracts 
and  provided  that  *'the  famishing  1^  any 
public  utility,  of  any  product  or  service  at 
the  rates  and  upon  the  terms  and  condltUws 
provided  for  In  any  existing  contract  uecnt- 
ed  prior  to  April  Ut  1007.  shaU  not  con- 
stitute a  dlsettminatlon  within  the  meaning 
spedfled*" — referring  to  the  provision  of  tlie 
section  making  any  undue  or  unreasonable 
preference  unlawfuL  Such  sebtton  was  held, 
in  Superior  v.  Douglas  County  Tel.  Co.,  su- 
pra, to  have  beoi  intended  to  preserve  ex- 
isting agreements  with  public  ntillty  cor- 
porations from  being  affected  by  the  public 
utility  law,  and  to  be  efficient  for  that  pur- 
pose as  to  mere  contractual  matters  such  as 
ordinarily  occur  Inter  partes.  That  was  af- 
firmed In  La  Crosse  v.  La  Crosse  G.  ft  E. 
Co.,  supra,  such  ordinary  contracts  as  the 
one  in  question  being  distinguished  from 
such  as  form  an  elemrat  of  a  corporate  fran- 
chise, the  latter  being  held  superseded  by 
the  public  utility  law,  and  the  former  with- 
in the  limitation  mentioned  in  section  1797m- 
91  and  so  upressly  presorved  and  recognized 
as  valid. 

The  foregoing  seems  to  cover  everything 
which  needs  treatment  on  this  appeaL  The 
case  presents  the  question  of  whether  a  mere 
special  contract  with  a  public  utility  cor- 
poration for  services  made  prior  to  the  time 
limit  mentioned  In  section  1797m91— tme  not 
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inhering  In  a  corporate  franchlBe,  and  bo 
Buperseded  by  the  public  nUUty  law;  but, 
an  ordinary  agreement  for  service,  recogniz- 
ed aa  valid  and  expressly  given  validity  by 
such  section — can  be  relied  on  by  one  party 
thereto  as  binding  on  the  other  seeking  to 
repudiate  it  No  reason  is  perceived  why 
the  answer  should  not  be  In  the  afflrmatlve 
as  it  was  below. 
The  judgment  la  affirmed. 

BARNES,  J.,  took  no  part 


WARREN  WEBSTER  &  CO.  et  aL  v. 
BEAUMONT  HOTEL  CO.  «t  ai. 
<Supr«me  Court  of  Wisconsin.   Oct  29,  1912.) 

1.  PaiWCIPAL  AND  SUBITT  ({  82*>— BtTILDINQ 

contnaotob's  bonds  —  llabilitt  of 
Subht. 

A  building  contractor's  bond  condltitHied 
that  the  contractor  ebould  perform  the  contract 
and  pay  all  indebtedness  mcurred  in  complet- 
ing the  contract,  and  save  the  building  and 
the  owner  free  from  mechanic's  liens,  imposes 
on  the  snrety  an  obligation  which  is  not  re- 
stricted by  BtdpulatiouB  in  the  building  contract 
that  the  contractor  agrees  to  furnish  the  ma- 
terial and  labor  embraced  in  the  contract  to 
pay  for  the  same,  and  famish  written  vouch- 
ers showing  payment  or  waiver  of  claim  or 
lien  therefor,  and,  if  through  the  default  in 
such  conditioQS  any  liability  should  be  incur- 
red by  the  owner,  the  surety  should  bidenmi- 
fy  him  on  account  thereof. 

(BU.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  I>lg.  |  127;  Dec  Dig.  { 
82.  •] 

2.  MBOHANICB*  I^NS  (i  S17*)  —  RlOHTS  OF 
THIBD  PAHZn. 

A  building  contractor's  bond  obligating  the 
surety  to  pay  all  Indebtedness  incurred  by  the 
contractor  In  completing  the  contract,  and  to 
save  the  property  and  the  owner  harmless 
from  lien,  covers  material  and  labor  secured  by 
the  contractor  from  third  persons,  and  they 
may  enforce  payment  by  action  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Oent  Dig.  {  669 ;  Dec.  Dig.  t  817.*] 

3.  MnoHANXCS*  •  Liens  (I  245*)— Aonon  xo 
Bnvobck— Natube  or  Aotion. 

An  action  to  enforce  a  mechanic's  lien  is, 
by  the  express  provision  of  St  1898,  i  3323, 
an  equitable  action,  and  sectiona  8321,  3322, 
3324,  and  3326,  relating  to  pleadings  and  prac- 
tice In  actions  to  enforce  hens,  are  but  regu- 
lative of  the  equitable  proceeding,  and  do  not 
exclude  the  right  to  apply  general  equitable 
procedure  in  aU  other  respects,  so  far  as  the 
facts  of  the  case  may  require,  to  adjudicate 
the  rights  of  all  the  parties  thereto. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  »  427-430;  Dec.  Dig.  f 
246.*] 

4.  Mbohanics*  Liens  (|  268*)— EMixiBomiBin 

— AonoNe— Paeties. 

Under  St.  1898,  f  2603,  providing  that 
any  person  may  be  made  a  defendant  who  has 
an  interest  in  the  controveny  adverse  to 
plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  of  the  issues,  and  sec- 
tion 2666a,  authorizing  the  court  to  grant  re- 
Uef  against  a  codefeudant  or  a  codefendant  and 
plalntUE,  or  a  part  of  plaintiffs,  or  a  codefend- 
ant and  a  person  not  a  party  on  his  being 
brought  in,  provided  tiie  relief  inviAves  or  af- 
fects the  contract  transaction,  or  property 


which  is  the  subject-matter  of  the  action,  and 
section  3821  providing  tliat  any  lienor  fore- 
closing his  lien  by  action  may  join  as  plain- 
tiffs all  lienors,  and  that  any  of  them  who  do 
not  so  Join  may  be  made  defendants,  and  all 
persons  having  a  subsequent  mortgage,  judg- 
ment, or  other  lien  and  the  principal  contractor 
may  be  made  defendants,  a  subcontractor  of  one 
principal  contractor  and  a  snbcontractor  of  an- 
other principal  contractor  who  sue  to  enforce 
their  liens  on  the  same  iwopertr  and  for  a  per- 
sonal Judgment  in  case  of  a  dendency  properly 
make  defendants  the  two  principal  contractors, 
and  their  soreties  in  bonds  making  them  liable 
for  the  iiayment  of  any  indebtedness  incurred 
by  the  principal  contractors  in  pertormlng  the 
contracts,  so  as  to  enable  the  court  to  grant 
complete  relief. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  471-481;    Dec  Dig.  | 

6.  Acnoir  (|  00*)— Joinder  or  CAUsia  or 
Action— J nBisDicnoN  Over  pABrm. 
Under  St  i  2666a,  the  Joinder  of  different 
causes  of  action  is  proper  where  the  relief  in- 
volves or  in  some  manner  affects  the  contract 
transaction,  or  property  which  is  the  subject- 
matter  of  the  action,  and  jurisdiction  of  the 
parties  for  Uie  purpose  of  granting  relief  car- 
ries with  it  the  right  to  unite  in  the  complaint 
or  cross-complaint  the  different  causes  of  ac- 
tion for  relief  to  enable  the  court  to  deter- 
mine, as  authorised  by  section  2888,  the  ulti- 
mate rights  of  the  parties  on  each  nde  as  be- 
tween themselves,  «tber  on  cross-complaint  or 
otherwise. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Oent. 
Dig.  H  6U-fi47,  liSO,  11B2,  1004;  Dws.  Dig. 

S  oo.*I 

6.  Action  ({  fiO*>— Entobcuibivt  or  Lmrs— 
JoiNDEB  or  Caubbb  or  AcnoTT. 

An  action  by  subcontractors  to  .  enforce 
their  liena  and  for  a  deficiency  judgment  against 
the  principal  contractor  and  the  surety  on  his 
bond,  liable  for  debts  incurred  by  the  contrac- 
tor in  completing  the  work,  and  an  action  by 
the  owner  agahist  the  principal  contractor  and 
the  surety  on  his  bond  for  relief  on  the  bond 
pmented  by  cross-complaint  may  properly 
be  joined  under  St  18^  i  266<3a,  declaring 
that  a  defendant  may  have  affirmative  relief 
against  a  codefendant  or  a  codefendant  and 
plaintiff,  or  a  part  of  plaintiffs,  providing  the 
relief  involves  or  affects  the  contract  transac- 
tion, or  property  which  is  the  subject-matter 
of  the  action,  and  thereby  enable  the  court  to 
determine  the  rights  and  liabilities  of  all  the 
parties  on  each  side  as  betweoi  themselvai^  as 
authorised  by  sectiMi  2888. 

[Dd.  Note.— For  other  cases,  see  Action,  ^nt 
Dig.  U  611-047,  1130.  1102,  1604;  Dec  Dig. 
f  60.*I 

7.  JiTBT  (I  81*)— Right  to  TbIai.  bt  Jubt— 

Statdtobt  Pbovision. 

St  1898,  i  2843,  requiring  an  issue  of 
fact  in  an  action  for  the  recovery  of  money 
only  or  for  specific  real  or  personal  proper^, 
must  be  tried  by  jury,  does  not  apply  to  a 
suit  by  subcontractors  to  enforce  their  lieos 
and  for  a  deficiency  judgment  against  the  prin- 
cipal contractor .  and  the  surety  on  his  bond, 
and  a  suit  by  the  owner  on  the  bond  condition- 
ed on  the  contractor  paying  all  debts  Incurred 
by  him  in  completing  the  contract  and  a  Join- 
der of  the  two  actions  does  not  deprive  the 
principal  contractor  and  bis  surety  of  the  right 
to  jury  trial. 

[Ed.  Note.—-For  other  cases,  see  Jury,  Gent. 
Dig.  S8  204-219 ;  Dec.  Dig.  i  SL*] 

Appeal  from  drcult  Court,  Brown  Goonty, 
Samuel  D.  Hastings,  Jn^U^ 
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Actloi  b7  Warren  Webster  ft  Go.  and  H. 
W.  Kmeger  against  tlie  Beaumont  Hotel 
Company  and  others,  In  whldi  the  Beaumont 
Hotel  Company  filed  crosa-complalnta.  From 
orders  OTermllng  the  demurrers  to  the  oom- 
platDt  of  plaintiffs  and  to  the  cross-com- 
plalnts  interposed  by  the  National  Snret? 
Company  and  the  K**1iif*W"  Construction 
Company,  tbej  ajoeaL  Afflnned. 

The  complaint  In  this  action  alleges  tliat 
the  plaintlg  Warren  Webstw  ft  Co.,  as  a 
sobocmtractor  (tf  Uarttn  ft  Wigman,  baa  a 
lien  for  labor  and  materials  used  In  the  con- 
Btmctirai  of  the  Beaumont  Hote!*  and  that 
the  jJalntllt  Kru^er,  as  a  snbccHitcactor  of 
the  Klrtman  Construction  Company,  has  a 
ifitniuy  lien  upon  the  same  property.  The 
TSXloas  statutory  requirements  for  the  estab- 
llsbmait  ot  liens  are  alleged.  It  appears 
that  on  October  4,  1900,  Hartln  ft  Wlgman 
entered  Into  a  contract  with  the  Beaumont 
Hotel  Company  to  Install  in  the  Beau- 
mont Hotel  at  Green  Bay,  Wis.,  the  Webst^ 
system  of  steam  circulation,  and  on  Decem- 
ber 23,  1909,  a  bond  was  executed  by  Martin 
ft  Wlgman  and  J.  H.  M.  Wlgman  as  surety 
with  the  hotel  company,  conditioned  that  if 
the  contractors  should  fully  perform  all  the 
conditions  of  the  contract  with  the  hotel 
company,  and  "duly  and  promptly  pay  and 
discharge  all  Indebtedness,  that  may  be  In- 
curred In  carrying  out  and  completing  said 
contract,  and  save  said  building  and  the 
Beaumont  Hotel  Co.  free  and  harmless  from 
all  mechanics'  llena,  and  dalms  of  liens  or 
other  claim  or  expense  by  reason  thereof," 
then  the  obligation  was  to  be  void..  On  June 
9,  1910,  Warren  Webster  ft  Co.  contracted 
with  Martin  ft  Wlgman  to  Install  the  Webster 
system  of  steam  circulation  in  the  hoteL  In 
behalf  of  the  plaintiff  H.  W.  Kmeger,  the 
complaint  alleges  that  on  November  1,  1009, 
the  Eliiman  Construction  Company  entered 
into  a  contract  with  the  hotel  company  to 
furnish  the  materials  and  to  perform  the 
work  In  the  erection,  construction,  and  re- 
building of  the  Beaumont  Hotel,  except  as 
such  work  and  materials  were  covered  by  the 
contract  between  the  hotel  company  and 
Martin  ft  Wlgman.  On  the  same  day  the 
construction  comiuny  and  the  National  Sure- 
ty Company  as  surety  executed  a  bond  in 
&Tor  of  the  hotel  company  containing  the 
same  conditions  as  the  bond  previously  exe- 
cuted by  Martin  ft  Wlgman  and  J.  H.  M. 
Wlgman  with  the  hotel  company.  The  plain- 
tiff Krui^er  furnished  materials  and  per- 
formed labor  in  the  construction  of  the  ho- 
tel under  a  contract  with  the  Klrkman  Con- 
struction Company. 

The  complaint  also  alleges  that  on  or 
about  September  1,  1909,  the  hotel  company 
exeeoted  a  trust  deed  or  mortgage  to  W.  P. 
Wagntf,  as  trustee.  It  Is  allege  that  the 
execution  and  delivery  of  this  trust  deed  was 
subsequent  to  the  commencement  of  the  work 
of  reconstruction,  remodelling,  and  rebuild- 


ing of  the  hotel,  and  that-  the  trustee  had 
notice  that  the  work  of  rebuilding  had  com- 
menced when  the  trust  deed  was  executed. 
The  complaint  also  sets  out  the  Interests  and 
claims  for  liens  of  other  subcontractors,  In  so 
for  as  they  had  been  filed.  The  plaintiffs 
ask  that  the  demands  of  all  persons  who 
have  filed  liens  upon  the  premises  be  ascer- 
tained, and  that  the  Interest  of  the  hotel  com- 
pany at  the  time  of  the  commencement  of  the 
woik  and  of  the  famishing  of  materials,  and 
of  any  person  claiming  under  such  interest 
may  be  sold  to  satisfy  the  liens  and  costs  of 
the  action,  and  that  the  plaintiff  Kru^er 
have  Judgment  In  case  of  a  deficiency  against 
the  defendants  the  Klrkman  Constractlon 
Company  and  the  National  Surety  Company, 
and  the  plaintiff  Warren  Webster  ft  Co.  have 
a  deficiency  Judgment  against  A.  B.  Marun 
and  J.  B.  Wlgman  of  the  firm  of  Martin  ft 
Wlgman,  and  against  J.  H.  M.  Wigman,  the 
surety  cm  their  bond  to  the  hotti  company. 
The  answer  of  the  hotel  company  admits  that 
the  plaintiff  Warren  Wetwter  ft  Go.  furnished 
material  and  performed  labor  under  Its  con- 
tract with  Martin  ft  Wlgman,  bat  allies  that 
It  was  obliged  to  pnrdiase  some  material 
under  its  contract  with  Martin  ft  Wlgman. 
It  also  alleges  that  Martin  ft  Tngman  agreed 
to  take  92,000  of  its  bimda  in  partial  pay- 
ment of  their  contract,  and  that  the  plaintiff 
agreed  to  take  91,000  of  the  hotel  company 
bonds  ftom  Martin  ft  Wlgman.  It  is  allied 
that  it  la  ready  to  deliver  the  bonds  to  the 
plaintiff;  hot  that  the  plaintiff  is  unwilling 
to  take  them. 

As  to  the  cause  of  action  alleged  by  H.  W. 
Kruegor,  tlie  answer  of  the  hotel  company 
admits  ttie  allegations  made  separate  in  his 
b^lf.  It  is  alleged  that  the  trust  deed  to 
W.  P.  Wagner  was  given  and  recorded  ifflor 
to  the  commemcement  of  any  work  or  tiie 
furnishing  of  any  material  under  the  Klrk- 
man Constractlon  Company  or  the  Martin  ft 
Wlgman  contracts,  and  that  these  contractors 
and  the  subcontractors  under  them  had  no- 
tice thereof.  The  cross-complaint  of  the 
hotel  company  alleges  the  contract  with  the 
Klrkman  Construction  Company  for  the  con- 
struction of  the  hotel  and  the  execution  of 
the  bond  by  the  National  Sure^  Company  to 
secure  the  execution  of  the  contract  It  is 
alleged  that,  l)efore  completion  of  the  con- 
tract, the  work  was  abandoned  by  the  Klrk- 
man Construction  Company,  and  that.  In  ac- 
cordance with  the  terms  of  the  contract,  the 
building  was  completed  by  the  hotel  company. 
It  is  alleged  that,  after  the  abandonment,  it 
cost  the  hotel  company  $11,105.35  to  com- 
plete the  work  and  furnish  the  materials  un- 
der the  contract ;  that  damages  for  defective 
work  and  Irremediable  defective  material 
and  for  liquidated  damages  were  snstalned 
by  the  hotel  company  in  the  further  sum  of 
914,267.20;  and  that  approximately  910,000 
was  due  subcontractors  from  the  Klrkzoan 
Construction  Company  at  the  time  the  om- 
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tract  wu  abandoned;  that  this  amount  Is 
stUl  owlns;  and  tbat  medianlca'  liens  tbexe- 
tot,  wUch  tbB  KIrkman  Constrnction  Com- 
pany and  tlie  Nathmal  Surety  Ooonwxky  are 
obligated  to  pay.  bave  been  filed  against  the 
property  of  tbe  hotel  oompany.  And  It  la  al- 
1^^  tbat  of  the  sum  of  970,000  to  be  paid 
the  Kli^man  Gonstructlon  Company  fbr  con- 
stractlon  and  materials  all  has  bea  paid  ex- 
cept $4,912.78  In  cash  and  $12,000  In  hotel 
company  bonds.  The  Iratel  company  de- 
mands Judgment  that  Warr^  Webster  &  Co. 
be  required  under  their  contract  to  accept 
hotel  oonqiaiqr  bonds  In  settlement  of  their 
(Oalm;  that  tbe  claims  for  liens  of  the  tsiI- 
oua  subcontractors  under  tbe  KIrkman  Con- 
struction Company  m^  be  asowtalned  and 
determined;  that  the  Tgiirfc™""  ConstmcUcHi 
Company  and  the  National  Surety  Oompany 
be  adjudged  primarily  liable  ther^or,  and  be 
required  to  pay  tbe  same  Into  court;  that 
the  hotel  company  have  Judgment  for  $21,- 
449.82  and  costs  of  the  action  against  the 
Kirlunau  Construction  Company  and  the  Na- 
tional Surety  Company;  and  that  upon  pay- 
ment of  these  amounts  the  KIrkman  Con- 
struction Company  and  the  National  Surety 
Company  be  entitled  to  tbe  $12,000  hotel  com- 
pany bonds. 

The  answer  and  cross-complaint  of  the 
trustee  for  the  hotel  company  Is  substantial- 
ly the  same  as  the  answer  and  cross-com- 
plslnt  of  the  Beaumont  Hotel  Company.  He 
asks  that  the  trust  deed  be  declared  and 
held  a  prior  and  superior  lien  to  those  of 
the  subcontractors,  that  the  principals  and 
sureties  on  the  bonds  for  construction  be 
ordered  to  pay  the  liens  of  the  subcontrac- 
tors, and  that  the  hotel  property  be  liable 
to  the  liens  of  the  subcontractors  and  be 
gold  and  the  proceeds  of  the  sale  be  applied 
to  discharge  the  liens  only  In  the  event,  and 
to  the  extent  that  such  subcontractors  be  not 
paid  by  the  principals  and  the  sureties  on 
the  bonds. 

The  answers  and  cross-complaints  of  those 
of  the  defendant  lienors  who  answered  al- 
lege, in  substance,  that  they  were  subcon- 
tractors, and  as  such  furnished  materials 
and  performed  labor  in  the  construction  of 
the  hotd  building  under  the  contracts,  tbat 
they  have  filed  claims  for  liens  for  the 
amount  of  their  claims,  that  the  principal 
contractors  have  failed  to  pay  them,  and 
that  the  bondsmen  are  liable  for  the  amounts 
of  their  claims,  and  they  ask  that  the  rights 
of  all  persons  having  liens  on  the  premises 
may  be  ascertained  and  determined,  wheth- 
ei  they  be  plaintiCFs  or  defendants,  that  the 
premises  subject  to  the  liens  be  sold  to  sat- 
isfy the  liens  so  ascertained,  and  the  costs, 
and,  in  case  of  a  deficiency,  that  they  have 
personal  Judgment  against  Uie  parties  liable 
on  the  demands  for  which  the  liens  are 
claimed. 

The  National  Surety  Company  demurred 
to  the  complaint  of  the  plalntUEs  on  the 


grounds  that  several  causes  of  action  had 
bera  Impnvwly  united;  that  the  complaint 
did  not  state  a  cause  of  action  against  it ; 
that  no  cause  of  action  In  favor  of  H.  W. 
Krueger  was  stated  against  it;  that  the  com- 
plaint did  not  state  facts  anffldent  to  con- 
stitute a  cause  of  action  against  it  and  In 
favor  of  tbe  plaintiff  Warrrai  Webster  & 
Co.,  and  in  that  Warzen  Winter  &  Co.  was 
made  a  party  plaintiff,  and  did  not  state  a 
cause  of  action  against  It;  that  there  was  a 
misjoinder  of  parties  in  that  snbccmtractor 
lien  claimants  were  made  parties  defendant 
with  it;  and  that  the  court  had  no  Jurisdic- 
tion because  the  action  Is  one  In  equity  for 
the  foreclosure  of  mechanics*  liens^  and  In. 
such  an  action  the  court  had  no  Juilsdlctioii 
of  a  cause  of  action  at  law  agalnat  the  de- 
foidant 

The  National  Surety  Company  demurred 
to  the  cross-complaints  of  the  defendant  sub- 
contractor lien  claimants  on  the  grounds 
that  such  cross-complaints  did  not  state 
facts  sufficient  to  constitute  cross-complainta 
against  It;  that  the  court  had  no  Jurlsdlc* 
tlon  because  the  action  was  one  in  equity 
for  the  foreclosure  of  mechanics'  liens  and 
the  cross-complsints  stated  causes  of  actloa 
at  law;  that  the  cross-complaints  do  not 
state  facts  sufficient  to  constitute  causes  of 
action  against  It;  that  the  causes  of  action 
stated  are  not  pleadable  as  cross-complaints 
in  the  action;  that  there  was  a  defect  of 
parties,  in  that  the  plaintiff  Warren  Web- 
ster ft  Co.,  making  no  claim  against  it,  was 
Improperly  Joined  as  a  party  plaintiff  against 
it,  that  A.  Bf.  Duncan,  trustee  In  bankruptcy 
for  Martin'  &  Wlgman,  not  claiming  to  have 
a  cause  of  action  against  it  and  not  being 
liable  with  it,  was  improperly  Joined  as  a 
party  to  the  action;  and  tbat  the  cross-com- 
plaints state  no  cause  of  action  against  It, 
in  that  tbe  cause  of  action  alleged  does  not 
affect  or  involve  the  contract,  transaction,  or 
property  which  Is  the  subject  of  the  action, 
and  Is  not  pleadable  In  or  as  a  cross-com- 
plaint. The  National  Surety  Company  and 
the  KIrkman  Construction  Company  each  de- 
murred to  the  cross-complaint  of  the  Beau- 
mont Hotel  Company  on  the  grounds  that, 
tbe  cause  of  action  alleged  against  them  in 
the  cross-complaint  being  an  action  at  law 
and  the  complaint  being  an  action  In  equity 
for  tbe  foreclosure  of  mechanics'  liens,  the 
court  had  no  Jurisdiction  of  the  cause  of 
action  alleged  in  the  cross-complaint;  that 
the  cause  of  action  stated  in  the  cross-com- 
plaint was  not  pleadable  in  the  action;  that 
there  was  a  defect  of  parties,  In  that  the 
plaintiff  Warren  Webster  &  Ca,  alleging  no 
cause  of  action  against  either  of  them,  was 
Improperly  Joined  as  a  party  plaintiff  In  the 
complaint  and  in  the  cross-complaint;  that 
the  trustee  In  bankruptcy  for  Martin  ft  Wlg- 
man, allying  no  cause  of  action  against  ei- 
ther of  them  and  not  being  liable  with  elthw 
of  them,  was  improperly  Joined  In  the  «n>n- 
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eomplalut  as  a  pait^  to  the  action ;  that  tbe 
facta  alleged  as  a  cause  ot  action  In  the 
cross -complaint  do  not  constitute  a  cross- 
complaint  against  them  because  It  Aoes  not 
InrolTe  or  affect  the  contract,  transaction,  or 
property  which  is  the  subject-matter  of  the 
action,  and  is  not  pleadable  as  a  cross<om- 
plalnt  w  In  the  cross-complaint;  and  tlut 
the  cause  of  action  alleged  does  not  con- 
stitnte  a  cause  of  action,  and  because  sereral 
canses  of  action  hare  beoi  improperly  anlted. 

All  at  the  demarmv  were  OTermled.  Tills 
is  an  appeal  from  the  orders  orermlliig  the 
demurrers. 

Thompsons,  Pinfcerton  &  Jackson,  of  Osh< 
ko^,  for  appellants.  Cady.  Strehlow  ft  Ja> 
Beph,  Klttell  &  Burke,  Sol.  P.  Huntington,  H. 
B.  Davis,  Hlnalian  &  Minahan,  Martin,  Mar- 
tin &  Ifortln,  Nath.  Pereles  &  Sons,  James 
H.  BIcGillan,  Sheridan,  Evans  &  Merrill, 
Greene,  Falrchlld,  North  &  Parker,  and  J. 
H.  M.  WIgman,  all  of  Green  Bay  (George  O. 
Greene,  of  Green  Bay,  of  counsel),  •  for  re- 
ipondentB. 

SIEBEGKEB,  J.  (after  stating  the  facts 
as  abore).  The  queetions  raised  by  tbe  dif- 
ferent demurrers  to  the  complaint  and  tbe 
cross-complaints  of  the  Beaumont  Hotel 
Company  and  the  subcontractors  as  lienors 
may  be  treated  together,  because  tbe  same 
subjects  are  InTOlved  In  their  consideration 
and  decision.  In  natural  sequence  the  ques- 
tion of  the  nature  and  extent  of  the  liability 
of  the  sureties  under  the  bonds  given  by 
them  to  the  principal  contractors  to  secure 
performance  of  the  contracts  for  the  con- 
struction of  the  hotel  and  the  nature  of  the 
action  for  the  enforcement  and  foreclosure 
of  the  alleged  liens  stionld  be  first  con- 
sidered. 

[1]  L  The  complaint  alleges  that  to  se- 
cure the  faitiifol  performance  of  the  con- 
tract of  tbe  Eirkman  Construction  Company 
with  the  Beaumont  Hotel  Company  to  fur- 
nish the  material  and  perform  tbe  work 
therein  spedfled  for  the  construction  of  the 
hotel,  the  construction  company,  as  princi- 
pal, and  the  defendant  National  Surety  Com- 
pany, as  surety,  on  November  1,  1909,  made 
ft  bond,  binding  themselves  to  pay  the  hotel 
company  the  sum  of  $30,000,  conditioned  that 
If  the  construction  company  should  duly  per- 
form the  contract  with  the  hotel  comi>any 
for  furnishing  the  material  and  performing 
the  labor  agreed  upon,  and  "shall  duly  and 
promptly  pay  and  discharge  all  indebtedness 
that  may  be  Incurred  in  carrying  out  and 
oomi^eting  said  contract,  and  save  said 
building  and  the  Beaumont  Hotel  Company 
tree  and  harmless  from  all  mechanics'  liens 
and  claims  of  liens,  or  other  claim  or  ex- 
penses by  reason  thereof,  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  in 
fall  force  and  effect"  The  bond  of  the 
surety  to  secure  the  performance  of  the 
contract  of  Martin  &  Wigman  contained 


provisions  of  like  effect  Confessedly,  botb 
of  the  principal  contractors  failed  to  per- 
form their  contracts.  This  failure  imposes 
the  obligation  on  the  Iwndsmen  to  "pay  and 
discharge  all  Indebtedness  that  may  be  in- 
curred in  carrying  out  and  completing  said 
contract"  and  to  lave  the  hotel  property 
and  the  hotel  company  "free  and  harmless 
from  all  mechanics'  U^is  and  claims  of 
liens,  or  other  claim  or  expenses  by  reason 
thereof."  Thda  undertaking  Is  in  no  sense 
modified  or  restricted  by  the  terms  of  the 
construction  contracts  of  the  parties,  where- 
in the  construction  company  agrees.  In  con- 
sideration of  sums  agreed  upon,  to  furnish 
all  the  material  and  labw  embraced  in  the 
contracts,  to  pay  for  the  same,  and  to  for- 
nlsh  written  vouchers  showing  mcb  pay- 
ment or  waiver  of  claim  or  lioi  therefor, 
and.  If  through  default  In  these  conditions 
any  liability  stionld  be  incurred  tbe  ho- 
tel company,  then  the  snreties  were  to  in- 
demnify and  make  whole  the  hotel  company 
on  acoonnt  thereof:  These  stlpolationB  of 
tbe  contracts  and  bonds  ctearly  mean  and 
evince  a  purpose  that  the  parttee  thereby 
Intended  that  tbe  sureties  should  secure  pay- 
ment for  tbe  material  and  labor  ftimished 
by  the  contractors.  Obviously  the  parties 
undnstood  that  in  tbe  course  of  allteirs 
such  an  obligation  would  cover  the  material 
and  labor  secured  from  third  parties  by 
the  contractors. 

It}  VtiAer  such  dienmatanees,  third  par^ 
ties  ftiml^ilng  labor  and  material  obtain  the 
bexteflt  ot  sodi  Indemnity,  and  they  can 
^orctt  tbelr  risbtB  in  all  respects  as  it 
they  had  been  parties  to  tbe  contracts  and 
bonds.  The  rl^ts  and  liabilities  of  the 
principal  contractors,  the  sureties  and  the 
persons  furnishing  material  and  labor  with- 
in the  terms  of  the  transaction  covered  by 
the  construction  contracts  and  bonds  have 
on  several  occasions  recently  been  consider- 
ed In  this  court  and  need  no  further  am- 
plification here.  See  the  following  cases  and 
the  cases  cited  therein  sustaining  the  right 
of  such  third  persons  to  enforce  the  obli- 
gation against  the  bondsmen :  United  States 
Gypsum  Co.  v.  Gleason,  135  Wis.  539,  lie 
N.  W.  238;  R,  Connor  CJo.  v.  ^na  Indem- 
nity Co.,  136  Wis.  13, 115  N.  W.  811;  Tweed- 
dale  V.  Tweeddale,  116  Wis.  517,  93  N.  W. 
440,  61  L.  R.  A.  509,  96  Am.  St  Rep.  1003 ; 
Johnston  v.  Charles  Abresch  Co.,  123  Wis. 
130,  101  N.  W.  395,  68  L.  R.  A.  934,  107 
Am.  St  Rep.  895.  Under  the  facts  and 
circumstances  of  the  case,  the  subcontrac- 
tors who  have  unpaid  claims  for  material 
and  labor  furnished  in  the  construction  of 
the  hotel  and  embraced  In  the  provisions  of 
the  construction  contracts  are  entitled  to 
liens  therefor  on  the  hotel  property,  and 
they  are  entitled  to  enforce  the  liability  of 
the  sureties  upon  their  bonds  for  payment 
thereof  by  action  against  the  sureties. 

[81  2.  It  is  cont^ded  by  the  appellants 
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that  tbe  action  for  the  enforcement  of  me- 
chanics', laborers',  and  materialmen's  liens 
Is  a  remedy  provided  by  statute,  which  pre- 
scribes the  rales  of  pleading  and  the  pro- 
cedure ther^,  and  that  the  regulations  on 
these  subjects  in  the  lien  statutes  exclude 
any  Intention  that  such  actions  are  to  be 
goTemed  by  the  established  rules  In  equita- 
ble proceedings  other  than  those  specifically 
Included  in  the  statutes.  This  contention  is 
based  on  the  provisions  prescribing  what 
claimants  may  be  made  parties  to  tbe  action 
{section  Stats.),  what  allegations  of  fact 
shall  make  a  sufficient  complaint  (section 
3322,  Stats.),  what  shall  be  embraced  in 
the  Judgment  for  a  sale  of  the  premises  and 
the  distribution  of  the  proceeds,  and  whether 
there  shall  be  personal  Judgments  In  case  of 
a  defldeney  or  for  want  of  establishing  a 
lien  on  the  property  (section  3324  to  section 
3326,  Stats,,  Inclusive).  The  contention  that 
the  right  to  a  lien  being  created  by  a  statute 
whfdi  prescribes  the  procedure  to  enforce  It 
shows  an  Intention  that  the  remedy  is  to  be 
restricted  and  limited  to  the  statutory  regula- 
tions iHrovided  Is  not  sustained.  The  statute 
(section  3323,  Stata)  by  express  provision 
declares  that  such  an  action  shall  be  deemed 
equitable.  This  negatives  the  Implication 
that  It  Is  to  be  restricted  to  the  statutory 
procedure  exptenly  provided.  The  statutory 
regolatlona  conCCTning  pleading  and  practice 
In  the  action  to  enforce  the  lien  are  to  be 
treated  as  relative  of  those  parts  of  the 
equitable  proceeding,  and  do  not  exclude  the 
right  to  a.pBiy  equitable  procedure  in  all  oth- 
er respects  bo  tar  as  tbe  facts  and  drcnm- 
stancea  of  tlu  case  may  require  to  adjudi- 
cate upon  tbe  rights  of  all  parties  thereto. 
Tbe  remedy  for  foredortng  tbe  lien  Is  equita- 
ble in  its  nature  and  characteristics,  and 
makes  tbe  action  Inherently  an  action  In 
equity-  Tbe  nature  of  tbe  relt^  to  be  grant- 
ed is  such  as  the  courts  of  equity  award, 
and  such  as  can  be  most  readily  administer- 
ed under  tbelr  procedure.  That  otatutory 
r^ulatton  of  tbe  pleading  and  practice  In 
lien  suits  does  not  provide  a  complete  code 
of  j^ocedure,  and  that  equitable  rules,  un- 
less modified  by  statute,  are  applicable,  la 
reoognlxed  In  the  t611owlng  cases:  Huse  t. 
Washburn,  G9  Wis.  414,  18  N.  W.  841;  Bar^ 
lett  V.  Clough,  04  Wis.  196,  68  N.  W.  875; 
WlUer  T.  Bergeutbal.  CO  Wis.  474^  7  N.  W. 
8fi2;  Charles  Baumbacta  Co.  v.  lAube.  99 
Wis.  171,  74  N.  W.  96;  Charles  v.  Godfrey, 
126  Wis.  OM,  104  N.  W.  814.  Had  the  stat- 
ute simply  declared  Qiat  tbe  action  to  fore- 
close a  lien  should  be  deemed  equitable,  there 
could  be  no  claim  but  that  an.  equitable  pro- 
cedure would  atvly  and  control  In  all  re- 
apecta  There  Is  nothing  In  tbe  provlslona 
modl^liv  the  procedure  In  such  actions 
which  is  Inconsistent  wltb  the  procedure  in 
equity  cases  In  other  reivects.  The  statu- 
tory regulation  of  the  remedy  goes  no  farther 
than  to  modify  or  confirm  the  rules  that 
equity  empli^s  In  similar  suits,  and  In  no 


way  abrogates  their  application  to  the  vary- 
ing exigencies  that  may  arise  in  lien  actions. 
From  this  It  necessarily  follows  that  the 
rights  of  the  parties  In  such  actions  are  to 
be  raforced  according  to  equitable  ronedies 
and  the  provisions  of  tbe  statutes  for  deter^ 
mining  tbe  ultimate  rights  of  the  pertieB  who 
have  filed  claims  for  liens  against  the  prop- 
erty, whether  they  are  plahitUEs  or  defend- 
ants In  the  action. 

[4]  8.  We  now  approach  tbe  specific  groimds 
of  demurrer.  The  complaint  and  the  cross- 
complaints  of  the  lienors  all^e.  In  substance 
and  form,  that  they  are  subcontractors,  that 
the  principal  contractors  have  failed  to  pay 
them  In  the  amounts  stated  for  materials 
furnished  and  labor  performed  under  tbe 
construction  contracts,  and  that  they  claim 
Hens  on  the  hotel  property  for  these  amounts 
and  that  the  bondsmen  are  liable;  and  they 
ask  that  the  rights  of  all  posons  who  have 
filed  claims  for  liens  on  the  premises,  wheth- 
er plaintiff  or  defendant,  be  ascertained,  that 
the  premises  subject  to  the  liens  be  sold  to 
satisfy  the  liens,  with  costs;  and,  in  case  of 
deficiency,  that  they  bare  personal  Judgment 
against  the  parties  liable  on  the  demands  for 
which  liens  are  claimed.  The  hotel  company 
in  its  cross-comiAalnt  allies  tbe  making  of 
the  construction  contracts,  and  the  bonds  to 
secure  performance  thereof,  the  terms  and 
conditions  of  these  agreements,  the  failure 
of  p^ormance,  and  that  large  sums  are  doe 
the  lienors,  and  that  It  has  large  claims 
against  the  principal  contractors  and  their 
sureties  for  work  done  and  material  furnish- 
ed In  carrying  the  construction  of  the  hotel 
to  completion  as  called  for  by  tbe  coiustrac- 
tlou  contracts,  and  that  It  has  a  claim  for 
damages  against  tbem  for  their  default  In 
not  providing  the  material  and  codipletlits 
the  work  as  specified  in  the  constmctlon  con- 
tracts. The  sureties  and  tbe  principal  con- 
tractors contend,  under  th^  demurrers  to 
the  complaint  and  to  the  cross-complaints  of 
the  lienors  and  of  the  hotel  company,  that 
there  is  a  defect  of  parties  plalntitt  and  de- 
fendant, that  several  causes  of  action  have 
been  Improperly  united,  and  that  the  com- 
plaint and  tbe  cro8»complalnts  do  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

It  Is  provided  in  section  332^  Stats.,  that 
any  such  lienor  may  foreclose  his  lien  by 
action  and  that  all  such  lienors  may  join  aa 
plaintiffs,  and  it  any  of  than  do  not  so  Join, 
or  refuse,  tbey  may  be  made  def aidants; 
also,  that  all  persons  having  a  subsequent 
mortgage.  Judgment,  or  other  lien  and  all 
Bubsequttit  purchasers  of  the  premises  may 
be  made  defendants,  and,  if  the  action  is 
brought  by  a  subcontractor,  then  the  prin- 
cipal contractor  may  be  made  a  detsndant. 
These  provisions  embrace  all  the  persons 
who  are  parties  of  record  in  this  suit,  ex- 
cept tbe  sureties.  Tbe  question  Is  whether 
they  are  properly  before  the  court  as  par- 
ties to  the  action.  The  relation  of  the  sure- 
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ties  to  the  principal  contractors,  tlie  subcon- 
tractora  and  the  betel  company,  ander  the 
terms  of  the  constrnction  contracts,  and  the 
bonds,  have  heretoft>re  been  considered,  and 
the7  were  foiind  liable  on  tiielr  bonds  to 
the  hotel  company  and  the  lienors  for  any 
claims  for  material  and  labor  needed  to 
complete  the  construction  of  the  hotel  pnr^ 
mant  to  the  conBtrtictlon  contracts  on  ac- 
•CDimt  of  the  principal  contractors*  default; 
benc^  they  are  ritally  and  adversely  Inter- 
ested in  the  claims  presented  by  the  plead- 
ings In  teTor  of  the  hotel  company  and  the 
lienors.  Under  their  boaOB,  they  are  pri- 
marily liable  for  payment  of  Oie  debts  and 
the  Hens  fbr  material  and  work.  Under  the 
eqnitable  mle  declared  by  section  2608, 
Stata.:  "Any  petwm  may  be  made  a  defend- 
ant who  has  or  (daims  an  interest  In  the 
ooatroTer^y  adverse  to  the  plalntlir,  at  who 
is  a  neceasary  party  to  a  complete  deCov 
mination  or  settlement  of  the  qnestlouB  In- 
TolTed  tterdn."  Since  the  bondsmen  have 
an  interest  in  the  controversy  adverse  to  the 
plalntlfb,  they  are  Interested  in  not  being 
subjected  to  any  liability  fior  <flalni8  of  the 
Benora  In  euess  of  what  may  be  found  Jnst* 
ly  dne  them,  and  fhey  are  necessary  parties 
to  the  litlgatfon  to  determine  this  llabUlty 
fin  doubtful  <dalms,  should  any  such  be  pre- 
sented for  allowance.  The  sureties  being 
tbna  adversely  interested  in  the  questions  lit- 
lgate4,  it  is  appropriate  for  a  ponrt  at  equi- 
ty. In  order  to  make  a  omnplete  determina- 
tion of  all  the  questions  involved  betweoi 
the  parties,  to  require  their  presence  so  as 
to  enable  It  to  award  Judgment  against  them 
for  the  payment  and  discharge  of  all  claims 
and  liens  according  to  the  rl^ts  established 
in  the  action ;  thus  saving  the  hotel  company 
harmless  in  the  matter.  The  court  haviog 
Jurisdiction  of  the  parties,  no  obstacle  exists 
to  the  granting  of  the  relief  demanded  In 
the  complaint  and  the  cross-complaints,  If  it 
be  so  related  to  the  subject  of  the  action  as 
to  bring  it  within  equitable  cognizance.  The 
primary  right  sought  to  be  enforced  in  this 
action  Is  to  subject  the  property  of  the  ho- 
tel company  to  the  payment  of  the  lienors' 
claims  accruing  for  the  improvement  of  this 
property.  The  enforcement  thereof  neces- 
sarily involves  the  establishment  and  deter- 
mination of  the  amount  of  the  claims  Justly 
due  from  the  principal  contractors  for  the 
construction  of  the  hotel,  the  enforcement  of 
the  liens  therefor,  and  the  payment  of  the 
debts.  The  liability  of  the  suretlee  to  pay 
them  Is  therefore  a  subject  germane  to  the 
primary  purpose  and  object  of  the  action. 
This  ilabllity  Is  properly  enforceable  between 
all  parties  appearing  as  codefendants,  imder 
the  provisions  of  section  2^6a,  Stats.,  which 
declares:  "A  defoidant  •  *  *  may  have 
afflrmatlTe  relief  against  a  codefendant,  or  a 
codefendaut  and  the  plalntUf,  or  a  part  of 
the  plaintiffs,  or  a  codefendant  and  a  per- 
9oa  not  a  party,  •  •  •  upon  his  being 


brought  in ;  but  in  all  such  cases  spdi  relief 
must  involve  or  In  some  manner  aflTect  the 
contract,  transaction  or  property  which  Is 
the  subject-matter  of  the  action."  The  re- 
lief here  sought  against  the  sureties  and 
their  principals  manifestly  is  related  to  and 
connected  with  the  cause  of  action  of  the 
complaint  and  the  croas-complalnta  of  the 
lienors,  and  hoice  It  Indndes  and  affects 
"the  contract,  transaction  or  property  whi<A 
is  the  subject-matter  of  the  action."  Under 
the  circumstances  shown  and  under  the  pro- 
visions of  the  statutes,  it  Is  aroarmt  that 
those  who  were  made  defendants  in  the  ac- 
tion were  properly  before  the  oonrt,  and 
that  there  was  no  mlajoindtf  or  defect  of 
parties  to  the  action. 

The  daim  that  the  principal  contractors, 
Martin  ft  Wigman,  and  their  obligor  have 
no  Interest  in  the  liabilities  arialne  out  of 
the  contract  and  the  bond  of  the  Kirkman 
Constmctlmi  Oompany  and  Us  obligor,  is 
not  tenable,  because  the  demands  of  all  the 
parties  are  connected  with  and  relate  to  the 
subject  of  oiforclng  Uens  against  the  prem- 
ises of  the  hotd  company  and  of  obtaining 
the  payment  of  the  debts,  or,  as  declared  in 
section  26D6B,  Stats.,  th«y  Involve  and  af- 
fect "the  contract,  transaction  or  property 
which  is  the  sul^ectmatter  of  the  action." 
In  the  case  of  Oager  t.  Harsden,  101  Wis. 
S88,  77  N.  W.  922,  this  court  states:  "In  an 
eqnitaUe  action  many  matters  are  often  ad- 
judicated whldi  would  form  the  subject  of 
an  indepoidait  action,  ^ther  at  the  suit  of 
plaintiff  ag^nst  <me  or  more  of  the  defend- 
ants, or  between  dlfferoit  defendants,  yet 
are  properly  brought  before  the  court  as 
germane  to  the  subject  of  the  action  stated 
in  the  ctnnidalnt"  See,  also,  Oarpenter  v. 
Chrlstianson,  120  Wis.  S68,  96  N.  W.  617: 
Level  Land  Co.  v.  Slvyer,  112  Wis.  442,  88 
N.  W.  317;  Harrlgan  t.  Gilchrist,  121  Wis. 
187,  99  N.  W.  909. 

[6, 1]  4.  It  Is  strenuously  asserted  in  be- 
half of  all  the  demurrants  that  several  al- 
leged causes  of  action  have  been  Improperly 
united,  and  that  the  complaint ,  and  cross- 
complaints  do  not  state  facts  sufflclent  to 
constitute  a  cause  of  action.  The  Joinder  of 
different  causes  of  action  for  relief  in  favor 
of  a  party  to  a  )iea  suit,  or  in  favor  of  dif- 
ferent persons  who  are  proper  parties  to 
the  action.  Is  Justified  and  proper,  as  we 
have  heretofore  seen,  If  the  relief  sought  in- 
volves, or  in  some  manner  affects,  "the  con- 
tract, transaction  or  property  which  Is  the 
subject-matter  of  the  action."  The  grounds 
upon  which  the  subcontractors,  the  hotel 
company,  the  principal  contractors  and  their 
bondsmen  are  found  to  be  pro[>er  parties  to 
this  action  for  foreclosure  of  Uena  on  the 
hotel  property,  show  that  the  relief  they 
seek  to  enforce  involves  rights  related  and 
germane  to  the  matter  of  enforcing  the  Uens 
against  the  hotel  property,  and  securing  pay- 
ment ot  the  amounts  due  under  the  construc- 
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tlon  contfftcts,  end  iQTolves  the  determina- 
tion of  the  ultimate  UabUltlea  of  the  parties 
between  themselves,  on  each  side  of  the  con- 
troversy, pertaining  to  the  transaction  of  the 
construction  of  the  hotel.  Jurisdiction  of 
the  parties  In  the  suit  for  these  purposes  car- 
ries with  It  the  right  to  unite  In  the  com- 
plaint or  cross-complalnts  t^e  different 
grounds  or  causes  of  action  for  relief,  to 
enable  the  oonrt  to  "determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  betwe^ 
themselves,  ^ther  on  cross-complaint  or  equiv- 
alent pleading,  or  otherwise,  and  may  grant 
to  the  defendant  any  afflrmatlTe  relief  to 
which  he  may  be  entitled."  Section  2888. 
Stats.  The  scope  of  this  power  is  declaratory 
of  the  board,  equitable  powers  courts  may  em- 
ploy  in  joining  parties  and  subjects  In  one  suit, 
to  determine  their  ultimate  rights  within  Its 
jurisdiction.  This  power  Is  of  peculiar  ap- 
pUcabUlty  to  lien  foreclosure  suits  under  the 
statutory  prcnrisioiui  heretofore  reared  to 
and  Gonsldered.  Tbe  appeUants  i^im  and 
insist,  bowevCT,  that  the  eanses  of  actira  al- 
leged b7  the  lienoiB  against  the  principal 
contractors  and  their  bondsmen  for  relief  on 
the  bonds,  and  by  tiie  botd.  oompai^  against 
the  Kirkman  OonstrucUon  Company  and  its 
surety  for  relief  under  the  constmctlfHi  con- 
tract and  the  bond,  are  actions  at  law  whldi 
cannot  be  Utlgated  In  this  equity  satt  A 
portion  of  the  nUet  demanded  by  thB  hotel 
company  is  that,  If  the  principal  contractor 
default  In  paying  what  la  due  sobcontractora 
tor  matwlal  and  labor,  thai  that  the  surety 
be  required  to  pay  such  claims  to  save  the 
hotel  company  harmless  from  liens  against 
Its  property.  This  the  surety  contracted  to 
do,  and  under  this  obligation  the  hotel  com- 
pany may  enforce  this  primary  liability  of 
the  surety  to  pay  the  debts  of  Its  principal. 
This  right  is  within  the  equitable  principle 
governing  this  duty  between  the  surety  and 
the  hotel  company,  which,  in  turn,  Is  llaUe 
to  these  lienors  as  a  surety  of  the  surety 
company,  that  the  surety  company  bear  the 
obligation  which  Is  about  to  be  cast  on  the 
hotel  company,  which  principle  was  applied 
in  the  case  of  Doble  v.  Fidelity  ft  Casualty 
Oo.  of  New  York,  95  Wis.  540,  70  N.  W.  482, 
60  Am.  St.  Rep.  135;  and  approved  in  Mom- 
sen  V.  Noyes,  105  Wis.  565,  81  N.  W.  860. 
The  trial  court  held  that  the  hotel  company's 
claim  for  breach  of  contract  by  the  Kirkman 
Construction  Company  was  not  related  to  the 
primary  right  sought  to  be  enforced  in  this 
lien  action.  Failure  of  the  construction  com- 
pany to  furnish  the  material,  ahd  do  the 
work  required  of  It,  have  it  Is  alleged  result- 
ed In  damages  to  the  hotel  company  and  In 
Hens  against  Its  property.  The  rights  and 
liabilities  arising  from  the  construction  and 
surety  contracts,  the  hotel  property,  the  ques- 
tion of  the  hotel  company's  claim  tor  unpaid 


lien  debts,  and  its  claims  for  damages  for 
breach  of  the  conatruction  contract,  which 
claims  the  company  may  retain  and  offset 
against  any  claim  of  the  principal  contractor 
or  affirmatively  enforce  against  the  surety  if 
the  principal  defaults  In  paying  them,  con* 
nect  these  Inquiries  sufflcienUy  with  the  sub- 
ject of  the  litigation  to  emimwer  a  court  of 
equity  to  adjust  and  settle  them  between  the 
parties  to  this  action.  The  trial  and  deter- 
mination of  these  issues  In  this  action  are 
Incidental  to  the  enforcement  of  the  rights 
of  the  lien  claimants  against  the  hotd  prop- 
erty, which  the  owners  have  a  right  to  pro- 
tect by  asking  that  all  the  liabilities  of  the 
parties  be  adjusted  and  that  no  more  be  al- 
lowed to  lien  claimants  than  they  are  upon 
Investigation  entitled  to,  and  tbat  the  princi- 
pal contractor  and  his  surety  he  compelled  to 
pay  such  debts,  and  save  the  hotel  property 
harmless.  The  bond  Is  involved  In  the  suit 
and  the  relief  therein  as  to  llenora,  a&d  as 
to  the  hotel  company  for  default  In  construc- 
tion, and  this  snfficlwtly  connects  the  liotd 
conspany'a  claim  for  damages  for  breach  ot 
the  construction  contract  wlUi  the  subject  of 
the  action  to  authorize  the  oonrt  to  retain 
It  in  oi&er  to  have  a  complete  and  final  de- 
termination of  the  rl^te  and  llabllltiea  of  all 
the  itarUes  in  any  manner  intraested  in  these 
contracte  and  Uie  property.  We  are  pennad- 
ed  that  this  holding  Is  within  the  principle 
of  the  decision  in  the  fbllowlng  cases,  whldi 
hold  that  a  court  may  "lay  bold  of  a  subject- 
matter,  however  la^^  made  up  of  a  aingle 
prlnury  right  and  all  rlgbte  germane  there- 
to, however  muoerons,  or  sewal  audi  sab- 
Ject-matters  under  certain  drcumstances, 
bring  all  parties  directly  interested  before 
the  court,  with  all  Arties  necessary  to  be 
there  for  their  due  protection,  and  settle  the 
entire  controversy  by  a  ali^e  decree."  Har> 
rigan  v.  Gilchrist,  supra ;  Gag&r  v.  Harsden, 
101  Wis.  598,  77  N.  W.  922;  Carpenter 
Christianson.  120  Wis.  558,  98  N.  W.  51T; 
Herman  v.  Felthousen,  114  Wis.  423.  90  N. 
W.  432;  Adktns  v.  Loutdcs,  107  Wis.  SST,  83 
N.  W.  934;  Level  Land  Co.  v.  Slvyo-,  112 
Wis.  442,  88  N.  W.  317;  Zinc  Carbonate  C5o. 
V.  First  National  Bank  of  Sbullsburg,  108 
Wis.  125,  79  N.  W.  229,  74  Am.  St  Rep.  846 ; 
St  Crolz  Timber  Co.  t.  Job^A,  142  Wis.  StS, 
124  N.  W.  1049. 

[7]  The  claim  that  this  course  deprives  the 
demurrants  of  the  right  to  have  these  issues 
tried  by  a  Jury  is  not  sustained.  Undw  se<s 
tion  2843,  Stats.,  actions  for  the  recovery  of 
money  only,  or  of  specific  real  or  personal 
property,  or  for  divorce  on  the  ground  of 
adultery  must  be  tried  by  a  jury.  No  such 
case  is  here  presented.  The  court  properly 
overruled  the  demurrers  Interposed  by  the 
defendants. 

The  orders  appealed  from  are  affirmed. 
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CLANCY  T.  BOABD  OF  FIBE  ft  POLICE 
GOITRS  OF  MILWAUKEE!  et  aL 

<Supreme  Court  of  WisconBin.   Oct  29,  1912.) 

1.  Action  (|  36*)— Rkuedxal  Acts — Exolu- 

SIVXNBfiS  OF  BlUEDT. 

Where  a  new  remedy  to  meet  a  sew  ritna- 
tion  if  created  by  statate,  the  remedy  is  ex- 
clnsiTe,  and  subject  to  the  conditions  and  limi- 
tatiosa  thrown  round  It  by  the  legislative  wis- 
'dom. 

[Ed.  Note. — ^For  other  cases,  see  Actlcm,  Cent 
mg.  H  273-294;  De&  ^£1  3S.*] 

2.  Appeal  and  Ebbob  (|  1*>-*Bi(»bt  to  Ap- 

PKA£. 

ri^t  to  appeal  Is  pnrely  ftatntory, 
and.  unless  given,  it  is  withheld. 

[Ed.  Note.~For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1-4;  Dec.  Dig.  |  l.»] 

8.  MnNICIPAL  COBPOBATIONS  (||  185,  198*>— 
BiaCOVAI,  OF  ME1CBXB8  OF  FiBE  AND  POLICB 

DEPAtBTUBHTS— Right  to  Appeal. 

St  1898,  {  059— 4dd,  added  by  Lavs  1911, 
c  586,  provides  in  subsections  19  and  20  for 
the  removal,  suspension,  or  reduction  of  a  mem- 
ber of  either  the  fire  or  police  departments  by 
the  board  of  fire  and  police  commttsioners,  and 
tiie  procedure  therein.  Subsectioli  21  gives  the 
accused  a  right  to  bring  an  »:tion  in  the  cir- 
cuit court  to  review  the  action  of  the  board, 
and  subsection  22  provides  that  if  the  decision 
of  the  board  Is  reversed,  the  discharged  member 
shall  be  at  once  reinstated,  and  that  if  the  de- 
cision of  the  board  be  sustained,  the  order  of 
discharge  shall  be  final  and  conclusive.  The 
act  nowhere  provides  for  any  appeal  from  tiie' 
dedaicMi  of  tbe  circuit  court  although  the  Bail- 
road  Commission  Law,  Public  Utilities  Law, 
and  the  law  governing  condemnation  proceed- 
ings for  railroad*  drauiage,  and  highway  pnr- 
poses,  which  give  the  dreuit  conrte  right  of  re- 
view of  the  decisions  of  special  tribunals,  con- 
tain special  provisions  for  an  appeaL  Held 
that  aa  no  right  of  appeal  is  expressly  con- 
ferred, and  the  evident  intention  w  the  Legis- 
lature was  to  terminate  the  procedings  with 
the  decision  of  the  circuit  court  no  appeal  will 
lie  therefrom. 

[Ed.  Note. — ^For  other  cases,  see  Uonlcipal 
Corporations,  Cent  Dig.  U^t-OOd,  54(MM6; 
Dec.  Dig.  H  186,  198.*7 

4.  CoNBimmowAfL  Law  (I  74*)  —  Disibibu- 

TION  or  OOVBBNICENTAI.  POWBBS— RbUOVAL 
OF  PUBUO  EilCFL0T£»— RlOHT  OF  GODBTS  TO 

Review  Acts  of  Sfeciai.  Boabds. 

8t  1888,  I  958— 46d.  added  by  Laws  1811, 
c  680,  provides  for  Ou  removal,  suspenrion,  or 
icdoctttm  of  a  member  of  either  the  fire  or  po- 
lice departments  by  the  board  of  fire  and  police 
commiasioners,  and  in  subsection  19  provides 
diat  tlie  bearing  shall  be  on  verified  charges. 
Snbaeetioiis  20  and  21  proride  for  an  action  in 
tiie  circuit  court  by  a  removed  member  against 
the  commissioners  to  reverse  their  decision,  the 
only  question  for  the  court  being  whether,  un- 
der the  evidence,  the  decision  of  the  board  was 
reasonable.  Subsection  21  further  provides 
that  the  court  may  require  a  further  or  addi- 
tional return,  and  ma;  also  require  the  board 
to  take  farther  and  additional  testimony  and 
make  retam  thereof.  Const  art  7,  f  8,  pro- 
vides that  the  circuit  courts  shall  have  a  su- 
pervisory control  over  all  inferior  courts  and 
tribunals,  and  may  issue  writs  of  habeas  cor- 
pus, mandamus,  injunction,  quo  warranto,  cer- 
tiorazi,  and  all  other  writs  necessary  to  carry 
IntQ  ^eet  their  orders,  judgments,  and  decrees, 
and  give  them  a  general  control  over  inferior 
coorta  and  jorisdictione.  Held,  that  the  clause 
of  tjbe  statute  providing  that  the  court  may  re- 


quire the  board  to  take  furrier  and  additional 
testimony  and  make  return  thereof  contemplates 
the  taking  of  testimony  by  the  board  and  the 
making  of  a  new  findiiuf  in  tbe  light  of  the  ad- 
ditional evidence,  so  that  it  gives  the  court  no 
power  to  make  any  finding  in  regard  to  a  dis- 
missal of  a  person,  except  to  review  the  evi- 
dence to  determine  the  reasonableness  of  the 
decision  of  tbe  board,  which  is  authorised  un- 
der Const  art  7,  g  8,  and  it  is  not  therefore 
unconstitutional  as  vesting  tbe  administrative 
or  executive  function  of  removal  in  the  courts. 

[Ed.  Note. — For  other  cas^  see  Coostitn- 
tional  Law,  Cent  Dig.  S  124;  Dec  Dig.  |  74.*] 

Appeal  from  Circiilt  Court,  Milwaukee 
County;  James  Wick  ham,  Jadgfc 

Thomas  A.  Clancy,  chief  of  the  Milwaukee 
Are  d^rtment,  was  removed  from  office 
by  tbe  board  of  fire  and  police  commlsslonws 
under  Laws  1911,  c.  586,  and  broiu^t  an 
action  In  tbe  clreult  Court  to  reTerse  the  de- 
cision. From  a  Ju^ment  of  *the  drcnit  court 
reversing  the  jn^mrat  of  removal,  tlie  com- 
missioners appeaL  Appeal  dlsmlsBed,  and 
motion  for  writ  of  cerUorarl  denied. 

Daniel  TV.  Hoan,  City  Atty.,  of  Milwaukee, 
for  appellants.  Walter  H.  Bender,  Thomas 
H.  Dorr,  Norman  L.  Baker,  and  W.  J.  Zlm- 
mers,  all  of  Milwaukee,  for  respondent 

WINSLOW,  a  J.  Thomas  A.  dancy*  chief 
of  tbe  file  department  of  tbe  city  of  Mil- 
waukee, was  removed  from  office  by  the 
board  of  Are  and  police  commlsslcHiers  of 
Milwaukee  after  trial  upon  chaises  as  provid- 
ed by  subsection  19  of  section  969— 46d.  Stat- 
utes of  Wlscondn  (Cbaptw  686^  Laws  of 
1811).  He  thereupon  bronght  actltm  In  the 
circuit  court  of  MUwaukee  county  against 
the  board  to  reverse  tbelr  decision,  as  pro- 
vided by  subsections  20  and  21  of  tbe  same 
law,  and  upon  trial  Uiereof  tbe  <Arcidt  court 
reversed  tbe  Judgm^  of  ranoval,  and  tbe 
commissioners  appealed  to  this  conzt  from 
such  Judgment  of  reversal.  Tbe  respondoit 
now  moves  to  dismiss  the  appeal  to  this  court 
on  tbe  ground  that  no  aiq;»eal  from  tbe 
judgment  of  tbe  drcnit  court  is  provided  for 
by  the  law.  The  appellants,  while  contest- 
lug  tbe  motion  to  dismiss,  make  a  motton 
for  tbe  Issuance  (In  the  event  of  a  dismissal 
of  tbe  appeal)  <tf  a  writ  of  certiorari  cot  of 
this  court  directed  to  tbe  dnnilt  court  for 
tbe  purpose  of  reviewing  tbe  Judgment,  dsim- 
Ing  tbat  tbe  drcult  court  bad  no  jurisdiction 
because  of  the  unconstitutionality  of  tbe 
act  aforesaid.  It  seems  to  us  quite  dear 
that  no  appeal  lies  from  tbe  decision  of  the 
circuit  court 

[1]  The  law  creates  a  new  remedy  to  meet 
a  new  situation.  Tbe  principle  is  familiar 
that,  under  such  circumstances,  the  remedy 
Is  exclusive,  and  Is  subject  to  tbe  conditions 
and  limitations  which  legislative  wisdom 
has  seen  fit  to  throw  around  it  State  ex 
rel.  Cook  v.  Houser,  122  Wis.  634  (see  page 
595),  100  N.  W.  964. 

[2]  Tbe  right  of  appeal  is  purely  statutory. 
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and  onleBS  glvea,  It  la  wlthbeld.  Paffw  T. 
W«lch,  141  Wis.  804.  124  N.  W.  406. 

[3]  It  la  true  that  oar  statntes  In  general 
terms  antborlze  appeals  from  Judgments  In 
actions  in  the  circuit  court,  and  that  the 
•  present  proceeding  Is  expressly  termed  an 
action  In  the  law  which  creates  It  Exami- 
nation of  the  proTisions  of  the  law,  bowerer, 
seems  to  Indicate  -nry  conclusively  that  no 
appeal  to  this  court  was  oonten^lated.  In 
the  first  place,  nothing  Is  said  about  any 
such  appeal,  and  this  is  the  more  slgniflcaat 
becanse,  upon  examination  of  somewhat 
similar  laws  giving  to  circuit  courts  the 
right  of  review  of  the  dedsions  of  qwdal 
trlbonals,  we  find  special  provisionB  for  ap- 
peal to  this  court  iiKlostriously  inserted. 
GhaptOT  362,  Laws  1905  (Railroad  Oommls- 
■lon  law)  S  16;  chapter  499.  Iaws  1907; 
sections  1797ml— 109,  Stata.  (Public  UtUi- 
ties  Uiw);  section  1797m-69.  See*  also, 
sections  1849,  1879—80,  and  section  1290f 
(Stats.  Wis.),  tovemb^  condemnation  pro- 
ceedings for  railroad,  drainage,  and  highway 
purposes.  Much  stronger  than  this  mere 
negative  Inf wenoe,  however.  Is  the  inference 
necessarily  to  be  drawn  from  tlte  positive 
pravlsiratB  of  the  law  Itself.  Subsection  22 
ivovldes  that,  If  the  decision  ct  the  board 
is  reversed  by  the  coort,  the  dlseharged  man 
shall  be  at  onoe  reinstated  In  his  position, 
and  entitled  to  his  pay  as  If  never  discharged, 
and  that.  If  the  decision  ot  the  board  be  sus- 
tained, the  ordor  ot  dlsdia^  shall  be  final 
and  o(HiclusiT«  In  all  cases.  The  purpose  to 
absolutely  termlute  the  proceeding  with  the 
dedslon  <^  Uie  drcnlt  court  seems  here  very 
certain.  Doubtless  the  probable  demoralizing 
effect  on  the  puhllc  service  of  long  drawn-out 
proceedings,  during  which  time  no  perma- 
n«it  appolntmmt  could  be  made,  was  fully 
appreciated.  Every  clause  of  the  law  indi- 
cates tiie  intention  to  make  the  entire  pro- 
ceeding as  speedy  as  possible,  and  yet  give 
the  accused  person  the  right  to  fully  make 
his  defense,  and  In  view  of  the  very  significant 
provisions  of  the  section  last  dted  we  &l- 
tertaln  no  doubt  that  the  statute  means, 
and  was  Intended  to  mean,  that  the  pro- 
ceeding should  be  finally  closed  by  the  de- 
cision of  the  circuit  court.  It  follows  that 
the  appeal  will  be  dismissed.  As  to  the 
motion  for  the  issuance  of  a  writ,  different 
considerations  arise. 

[4]  The  appellants*  contention  Is  that  the 
removal  of  such  officers  is  purely  an  admin- 
istrative or  executive  function  and  in  no 
sense  judicial,  and  cannot  under  the  Constitu- 
tion be  vested  In  the  courts,  that  the  law 
in  band  practically  gives  to  the  circuit  court 
the  power  of  removal,  and  hence  Is  uncon- 
stitutional. We  do  not  find  It  necessary  to  de- 
cide the  question  whether  the  power  of  remov- 
al of  local  officers  is  a  function  which  can  con- 
stitutionally be  vested  in  the  courts.  Coun* 
sel  urge  that  this  question  was  decided  In ' 
the  native  by  the  case  of  State  ex  reL  i 


Davem  v.  Rose,  140  Wis.  860,  122  N.  W. 
751,  28  L.  B.  A.  (N.  6.)  104.  but  an  ^ami- 
nation  of  that  case  allows  that  the  question 
there  presented  was  an  Kitlrely  dlffer^t 
one,  and  has  only  a  remote  bearing  on  the 
present  case,  if  Indeed  it  has  any  bearing 
at  alL  For  many  years  the  statutes  of  this 
state  have  provided  for  the  ronoval  of 
certain  administrative  officers  by  Judges  of 
courts  of  record,  and  we  are  not  aware  tliat 
the  constitutionality  of  tliese  iwoviriona  has 
ever  been  attacked.  Circuit  Judges  are  au- 
thorized to  remove  the  clerk  of  the  circuit 
court  (section  973,  Stats.  Wis.),  tlie  county 
superintendent  ot  schools  (section  076,  Id.), 
and  town  offlcm  (section  076,  Id.).  Oonnty 
Judges  are  enqwwoed  to  lonove  all  school 
district  officers  (sectlm  B07,  Id.).  Clrcnlt 
Judges  are  also  enyxiwered  to  ronove  Jury 
commissioners  (section  2583a,  Id.),  and  there 
may  be  other  Instances.  However,  we  Inti- 
mate no  opinion  upon  the  question.  We  do 
not  consider  that  the  law  before  ns  idaces 
the  poww  ot  ronoval  In  the  hands  of  the 
circuit  court  nndw  any  reasonable  construc- 
tion of  Its  provlsitHia  Subsection  10  of  the 
law  provides  for  a  hearing  ivon  verified 
charges,  and  further  provides  that  the  board 
shall  decide  by  majorl^  votes  irtiether  the 
charges  are  sustained,  and,  if  sustained, 
shall  at  once  determine  whether  the  accused 
shall  be  removed,  mup&AeA  from  office  tem- 
porarily, or  reduced  in  raift.  SubsectUma 

20  and  21  provide  for  die  commencement  of 
an  action  such  as  the  present  by  the  re> 
moved  office  against  the  ocmunlsslonras  In 
the  drcnlt  court  for  the  purpose  of  reversing 
the  decision,  and  that  the  same  shall  be  tried 
by  the  court  without  a  Jury  upon  the  evldoice 
returned  by  the  board.  Upon  this  retrial 
the  only  question  to  be  reviewed  by  the  court 
is  the  qoestlmi  ^'Undor  the  srldeDce  was  the 
decision  of  the  board  reasonatder*  Section 

21  further  provides  that  the  court  may  re- 
quire a  further  or  additional  return  to  be 
made,  and  may  also  require  the  board  "to 
take  further  and  additional  testimony  and 
make  return  thereof." 

Taking  the  two  sections  together,  it  is  plaia 
that  the  legislative  purpose  was  to  require 
the  board  not  only  to  decide  whether  the 
charges  are  sustained,  but  to  make  a  de- 
cision which  is  reasonable  nnAee  the  evidence 
taken.  The  object  evidently  was  to  require 
that  the  decision  should  not  be  whimsical, 
capricious,  or  merely  partisan,  but  a  declsloa 
founded  on  some  rational  view  of  the  evi- 
dence. It  Is  equally  plain,  we  think,  that 
the  l^slatlve  idee  further  was  that  as  a 
further  safeguard  against  purely  partlsaii 
decisions  or  predetermined  decisions  found- 
ed on  no  substantial  grounds  the  circuit  court 
should  have  power  to  summarily  review  the 
trial  and  decision,  not  for  the  purpose  of 
deciding  whether  the  officer  was  in  fact  guilty 
of  the  charges  made,  or  whether  the  court 
,  would  decide  the  same  way  upon  the  evidence^ 
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but  Bimply  whether  the  board  had  performed 
Its  statntory  dntjr  and  made  a  reasonable  de- 
dslon  npoQ  the  evidCTce;  1.  e.,  bad  acted  not 
necessarily  wisely,  bat  as  r^sonable  men, 
upon  the  evidence  placed  before  them. 

In  substance,  this  appeal  was  Intended 
to  perform  the  functions  of  a  writ  of  certio- 
rari In  a  case  where  the  writ  Is  directed  to 
a  trlbtmal  of  this  nature,  namely,  to  review 
the  evidence  to  ascertain  only  whether  there 
was  reasonable  ground  fOr  the  decision 
made.  State  ex  reL  Foster  L.  Co.  v.  WU- 
llams,  123  Wis.  61,  100  N.  W.  104a  It  is  a 
method  provided  by  statute  by  which  the 
power  of  superintending  control  which  1b 
vested  In  the  circuit  courts  by  the  Const!- 
tatlon  Is  to  b^  exercised.  The  Constitution 
(artl<de  7,  S  ^  provides  that  the  circuit 
courts  shall  have  a  sup^vlsory  control  over 
all  Inferior  courts  and  tribunals  and  shall 
have  [lower  "to  Issue  writs  of  habeas  corpus, 
mandamus.  Injunction,  quo  warranto,  certio- 
rari, and  all  other  writs  necessary  to  carry 
into  effect  their  orders,  judgments,  and  de- 
crees, and  give  them  a  general  control  over 
Inferior  court*  and  Jurisdictions."  While 
no  formal  writ  Issues  In  the  present  case 
and  the  proceeding  Is  termed  an  appeal,  It 
accomplishes  the  same  result  as  though  It 
had  been  commenced  by  the  Issuance  of  the 
ancient  writ,  and  there  can  be  no  doubt  of 
the  l^lslatlve  'power  to  reach  the  desired 
Old  by  procedure  termed  an  appeal  as  well 
as  by  an  original  common-law  writ  It  Is 
true  that  by  the  last  clause  of  section  21 
it  Is  provided  that  the  court  may  require 
the  board  to  make  a  further  return  and  also 
"to  take  further  and  additional  testimony 
and  make  return  thereof."  The  appellants 
claim  tliat  this  clause  authorizes  the  circuit 
court  to  try  and  decide  the  case  on  testi- 
mony which  has  never  been  considered  by 
the  board,  and  thus  that  in  such  cases 
the  court  is  authorized  to  pass  de  novo  upon 
the  question  as  to  whether  the  accused  Is 
guilty  or  not.  We  do  not  so  construe  the 
clause  in  qnestlon.  It  Is  true  that  there  is 
DO  specific  provision  that  the  board  shall 
consider  the  additional  testimony,  but  that 
seems  to  us  to  be  the  only  construction 
which  folly  harmonizes  the  clause  with  the 
general  purpose  of  the  other  provisions  reg- 
alating  the  appeaL  That  general  purpose, 
as  before  said  In  this  opinion,  is  clearly  not 
to  make  the  court  a  trier  of  the  facts,  but 
simply  a  trier  of  the  question  whether  the 
l>oard  has  acted  reasonably  on  the  evidence 
before  them.  To  so  construe  the  law  as  to 
p»mlt  the  court  to  pass  upon  the  question 
of  gaUt  as  an  original  question  upon  evi- 
dence never  considered  by  the  board  would 
subvert  Its  dominant  purpose^  and  should 
not  be  done,  unless  unequivocal  words  re- 
quire such  construction.  We  do  not  think 
that  snch  a  case  la  presented  here.  While 
the  law  does  not  expressly  say  that  the 
board  shall  report  whether  their  decision 


remains  the  same  as  before  or  not,  It  re- 
quires that  they  make  a  retorUf  and  we  con- 
strue this  as  meaning  not  only  that  they 
send  up  the  evld^ce,  but  also  return  there- 
with their  decision  In  the  light  of  the  addi- 
tional evidence.  If  this  were  not  the  inten- 
tion, It  would  certainly  be  absurd  to  require 
the  board  to  formally  meet  for  the  sole  pur- 
pose of  taking  additional  testimony  when 
the  same  could  be  at  once  taken  by  the  court 
Itself,  or  by  a  single  officer  authorized  to 
take  depositions  with  far  greater  dispatch 
and  far  less  trouble. 

The  conclusions  reached  demonstrate  that 
In  acting  und^r  this  statute  the  court  neither 
removes  an  officer  nor  extends  his  term  of 
office.  It  simply  decides  whether  the  board 
has  performed  the  duty  Imposed  on  It  by 
the  statute.  This  question  Is  purely  Judicial. 
There  Is  no  ground  for  a  claim  t^iat  the 
provisions  attacked  are  unconstitutional. 

Upon  respondent's  motion  the  appeal  Is 
dismissed,  with  costs.  Appellants*  motion 
for  the  issuance  of  a  writ  of  certiorari  is 
denied,  without  costs. 


ARNOLD  V.  INGRAM  et  aLt 

■(Supreme  Court  of  Wisconsin.   Oct  29,  1912. 
DlssentlDff  Oidnion  Oct  81,  1812.) 

1.  LiBKL    AND    Sr^NDBS    (8  74*)— PUBLICA- 
TION—PaBTICIPATION   BT  DELIVEBT. 

One  participates  in  publication  of  a  libel. 
BO  as  to  make  himself  liable,  by  delivering 
manuscript  with  knowledge  of  its  statements, 
to  a  newspaper  for  publication. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  176-178;  Dec  Dig.  | 
74.«] 

2.  LiBix  ASD  Slandbb  (8  21*>— Woans  Rk- 
rasBiNO  TO  All  Officbbs. 

Where  words  of  a  published  article  refer 
to  all  offidala,  w)th  nothing  to  show  that  they 
point  to  one  officer  more  tnan  another  officer, 
they  are  not  actionable  aa  libelous. 

[EA.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  lOS;  Dec.  Dig.  |  21.*] 

3.  Libel  and  Slaitdbb  82*)— Plbadzho— 

InNUENDO. 

Words  of  a  published  article  refferring  to 
all  officials,  with  nothing  therein  to  show  ibes 
point  to  one  officer  more  than  any  other  offi- 
cer, may  not,  by  innuendo,  be  shown  to  refer 
to  a  particular  officer. 

[Sid.  Note. — ^For  other  cases,  see  Llbet  and 
Slander,  Cent  Dig.  H  187-197;  Dec.  Dig.  § 
82.*] 

4.  Libel  and  Slandeb  (g  10*)— Comments 
ON  Candidates  fob  Office. 

Words  of  a  political  sermon.  In  the  na- 
ture of  an  appeal  to  electors  to  overthrow  at 
an  election  the  ruling  political  clique  and  all 
adhering  to  it  relating  to  the  fitness  for  office 
of  those  adhering  and  their  conduct  In  office, 
imputing  to  them  no  crime,  employing  no  de- 
grading or  insulting  epithets  towards  them,  but 
only  in  extravagant  language  denouncing  them 
as  derelict  in  toe  duties  of  their  office,  unfit 
unfaithful,  etc.,  are  not  libelous. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  |{  41,  91-06;  Dec  Dig. 
I  10.*] 
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5.  Libel  aw  Surdeb  d  86*) — ^Neoatitinq 

LlBBLOtTS  MEANINQ. 

The  Ubelons  nteanlns  attempted  to  be  pat 
on  certaiB  words  by  innuendo  being  negatived 
by  the  jury,  and  no  other  meaning  being  claim- 
ed for  them,  they  famish  no  lupport  for  re- 
covery. 

[Ed.  Note. — For  other  casea,  see  Libel  and 
Slander.  Gent  Dig.  fS  205-208;  Dec  Dig.  | 
86.»J 

6.  LlBEI,   AND   SLANDBB  (i  48*)— QUALZFIKD 

PBivtLBaB— Discuasino  Candidates. 

The  wordfl  of  a  political  sermon  directed 
against  the  alleged  ruling  political  clique  of 
■aloon  keepers  of  a  dtr  and  their  adherents: 
"If  in  our  city,  yon  see  a  man  in  the  office  of 
district  attorney,  who  has  based  his  claim  to 
re-election  on  the  ground  that  he  saved  the 
county  money  by'  refusing  to  prosecute  more 
than  half  the  criminal  cases  which  he  was 
elected  and  paid  to  prosecute;  [if  yon  see 
an  official  who  publicly,  in  the  courtroom, 
apologizes  for  prosecuting  the  criminal  at  the 
bar  and  declares  his  personal  disapproval  of 
the  law  under  which  the  def^dant  waa  ar- 
raigned; if  yon  see  an  official  who,  in  this 
city  within  the  present  year,  has  refused  to 

Sroaecute  a  considerable  number  of  cases  so 
agrant  that  when  the  Judge  before  whom  they 
trere  brought  declared  his  Intention  to  con- 
tiane  them,  the  defendants  at  once  pleaded 
guil^  and  were  fined;]  if  yon  know  an  officer 
whose  fidelity  to  his  oath  of  office  is  open  to 
grave  doubt,  what  matters  It  to  yon  whether 
he  disgraces  the  Republican  or  Democratic  tick- 
ets'—being found  true  as  to  the  bracketed 
words,  the  rest,  in  the  nature  of  conclusions, 
resting  In  part  or  In  whole  on  the  matter 
found  to  be  true,  must  be  accorded  the  pro- 
tection of  the  qualified  privilege  of  discussing 
the  relevant  merits  and  denerita  of  candidates 
for  office. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander.  Gent  Dig.  %%  144-147;  Dec.  Dig.  g 

4a*] 

7.  Libel  and  Siandeb  (fi  48*>— Discussion 
or  Political  CUndioates— Fair  Coument. 

The  words  in  brackets  in  a  political  ser- 
mon, directed  against  the  alleged  ruling  polit- 
ical clique  of  saloon  keepers  of  a  city  and 
their  adaerents,  which,  after  discussing  the  dis- 
trict attorney,  discusses  candidates  for  assem- 
bly and  senate,  and  then  concludes:  "Let  the 
refreshing  breeze  of  a  nonpartisan  ballot  blow 
away  the  morally  devitalized  atmosphere  which 
we  have  been  breathing,  replacing  with  the 
quickening  ozone  of  righteousness  [the  effluvia 
of  corruption  which  Is  undermining  our  moral 
stamina  and  familiarizing  our  entire  popuia- 
t^n  with  the  betrayal  of  trust  in  high  places, 
and  the  practice  of  wickedness  in  low,  tilt  it  is 
demonstrated  anew  before  our  own  eyes,  that 
the  wicked  indeed  walk,  or,  as  the  original 
reads,  'strut  proudly  on  every  side,  when  vile- 
ness  IB  exalted  among  the  sons  of  men* "]— are 
not  reasonably  susceptible  of  any  defamatory 
meaning  so  far  as  concerns  the  district  attor- 
ney; but  are  within  the  bounds  of  fair  com- 
ment 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Oent  Dig.  fS  144^147;  Dec.  Di^.  | 
48.*] 

8.  Libel  and  Slandeb  ({  19*)— Gonstbuc- 
noN, 

la  libel  words  are  to  be  construed  accord- 
ing to  their  plain  and  natural  import 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Si  98,  99;  Dec  Dig.  | 
19.»] 


9.  Libel  and  Siandbb  (g  12S*)— OomTBiTO- 

TION— PBOVINOE  of  OOUBT. 

Where  there  Is  no  ambigullr  In  alleged 
libelous  language,  its  meaning  is  for  the  court 
to  determine. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
gander,  Gent  Dig.  §8  850-304;   Dec  Dig.  { 

10.  Libel  and  Slandeb  (f  123*)— Oocabion 
or  QUAUFIED  Pbivileob. 

^Hiether  the  occasion  of  alleged  Ubelons 

language. was  one  affording  to  the  writer  a 
qualified  privilege  or  right  of  fair  comment  and 
criticism  is  a  question  for  the  court 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  |f  866-364;  Dec  Dig.  | 
123.*]  . 

11.  Libel  and  Slandeb  (H  128*)— Uaxjcfr— 

QUESnON  FOB  JUBT. 

In  libel,  the  qoeatlon  of  malice  Is  for  tiie 
jury. 

[Ed.  Note. — For  other  cases,  see  Ubel  and 
S^d^er,  Gent  Dig.  S{  356-364;   Dec  Dig.  f 

12.  Libel  and  Slandeb  (g  123*) — Oonbtbtjc- 
TioN— Question  fob  the  Jobt. 

The  question  of  the  meaning  of  an  alleged 
libel,  when  the  words  are  ambiguoua  or  fair- 
ly susceptible  of  a  libelous  meaning,  is  for  the 
jury;  their  inquiry  being,  How  did  the  per- 
sona to  whom  they  were  originally  published 
understand  them? 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  tf  856-364;  Dee.  Dig.  1 

13.  Libel  and  Slandeb  (f  126*)— Malicb— 
Findings. 

The  finding  negati^-ing  bad  motive  in  the 
publication  on  an  occasion  of  qualified  priv- 
ilege is  equivalent  to  one  of  good  faith  and  ab- 
sence of  malice. 

[Ed.  Note.— For  other  eases,  see  libel  and 
Slander,  Cent  Dig.  i  374;  Dec.  Dig.  |  125.*J 

14.  LiiBEZ.  and  Slandeb  ({  60^*)— Puvz- 

UJOB— BXCESSITE  Pubuoahon. 

Because  the  paper  in  which  is  published 
an  article  on  candidates  for  office  In  a  coun- 
ty, privileged  in  that  county,  has  some  circu- 
lation outside  the  county,  there  la  not  such 
excessive  publication  as  to  give  right  of  re- 
covery. 

[Ed.  Note.— For  other  eases,  see  label  and 
Slander,  Dec.  Dig.  $  60%.*] 

Barnes,  J.,  dissenting. 

Ai^ieal  from  Circuit  Court;  Ean  Claire 
County;  BL  W.  Hdms,  Jndg& 

Action  by  Fred  Arnold  against  Orrin  H. 
Ingram  and  others.  Judgment  for  plaintiff. 
Defendant  Ingram  appeals.  Berersed  and 
remanded,  with  directions. 

G.  T.  Bundy  and  L.  A.  DoolltUe,  both  of 
Eau  Glalre  (Bundy  &  Wilcox,  of  Ban  Claire, 
of  counsel),  for  appellant  Fred  Arnold,  in 
pro.  per.,  and  V.  W.  Jam^  both  of  Eau 
Claire  (T.  D.  Sheridan,  of  coonsel),  for  re- 
spondoit 

TIMLIN.  J.  In  this  action  for  libel  against 
the  appellant  and  one  Granville  Boss  Pike, 
It  appeared  that  the  latter  was  a  clergyman 
who  delivered  a  political  sermon  or  discourse, 
and  sent  a  synopsis  of  It  for  publication  to 
the  Dally  Telegram,  a  newspaper  printed 
and  published  Id  the  dty  of  Baa  Claire,  an- 
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otber  to  the  Eka  Olalre  Leader,  a  like  uem- 
I«per.  There  was  evidence  tending  to  show 
tliat  the  appellant  in  person  delivered  the 
mannscrlpt  vt  this  ^opsis  to  the  publisher 
of  the  Daily  Telegram,  who  published  the 
same,  and  the  jnry  so  (onnd,  but  found  that 
the  appellant  did  not  deliver  the  manuscript 
ot  the  synopsis  of  the  sermon  in  question 
to  the  Ean  Claire  Leader.  Only  the  defend- 
ant Ingram  appeals. 

The  alleged  libelous  article  Is  as  follows: 

"From  the  text  Fs.  12:8,  'The  wicked  walk 
on  every  side  when  the  vilest  men  are  ex- 
alted,* the  Rev.  Granville  Robs  Pike  spoke 
yesterday  morning  at  the  First  Congrega- 
tioual  Church,  on  The  Kakarky  of  Eaa 
Oalre/  He  said  in  part: 

"  'In  one  of  the  banks  of  this  city  Is  a 
moat  Ingenious  invention,  which  indicates 
what  the  weather  Is  to  be  by  means  of  an 
automatic  pen  controlled  by  the  rising  or 
falling  of  the  mercury  in  the  glass  tube  of  the 
barometer.  The  record  made  Is  permanent, 
and  the  fluctuations  of  the  weather  may  thus 
be  read  backward  tlirough  months  and  years. 
Just  such  an  automatic  pen  is  the  history 
of  mankind.  It  records  faithfully  the  fair 
weather  of  liberty  or  the  foul  weather  of 
enslavement,  according  as  the  free  spirit  of 
a  people  has  waxed  or  waned  In  tbelr  politi- 
cal institutions.  "Man,"  says  Aristotle,  **la 
by  nature  a  political  animal,  and  has  endur- 
ed or  created  every  conceivable  form  of  gov- 
ernment He  has  suffered  under  monarchy, 
or  the  government  by  one;  under  oligarchy, 
or  the  government  by  a  few;  under  anarchy, 
or  no  government  at  all.  A  measure  of  his 
progress  in  civilization  and  true  development 
is  found  In  the  d^ee  to  which  he  approach- 
es a  real  democracy  or  that  mutual  govern- 
ment succinctly  described  In  Lincoln's  classic 
phrase:  "A  government  of  the  people,  by  the 
people  and  for  the  people." 

'*  'Under  whatever  form  of  government 
the  people  might  lie,  so  dominant  is  the  sel- 
fish impulse  in  human  nature,  they  have  al- 
ways been  forced  to  contend  with  those  who 
have  seized  supremacy  for  the  sake  of  per- 
sonal gain.  The  passage  ]ust  read  from  the 
prophet  Isaiah  is  a  striking  indictment  of 
such  an  instance  and  its  results  in  ancient 
Israel.  Our  text  describes  a  similar  condi- 
tion and  its  consequences  at  a  still  earlier 
date.  It  Is  therefore,  one  of  the  oldest  and 
at  the  same  time  one  of  the  newest  usurpa- 
tions of  the  rights  and  liberties  of  the  com- 
monwealth, to  which  I  direct  your  attention 
tills  morning,  in  a  consideration  of  The  Kak- 
arky of  Ean  Claire. 

*'*At  the  present  moment  we  here  in  Ban 
Claire  are  radnrlng  the  reign  of  a  Kakarlcy, 
a  government  by  the  bad.  We  fondly  Im- 
agine that  we  liave  elected  by  our  free  snf- 
fragea  certain  clQr  cfficiala  to  administer  the 
affalm  of  the  ci^  honestly,  economically, 
egoably,  and  with  due  regard  to  decency  and 
order,  and  that  thae  officials  are  doing  that 

1S8N.W.--8 


which  they  have  been  elected  or  aj^lnted  to 
do.  This,  however,  is  an  altogethw  mistaken 
notion.  The  real  rulers  of  Eao  Claire  to-day 
are  a  clique  of  seventy-three  men,  who  have 
no  official  place  of  authority,  no  fitness  for 
such  a  position,  and  no  respect  from  much 
the  larger  proportion  of  our  citizens.  We 
flatter  ourselves  that  It  is  the  men  whose  en- 
terprise and  Industry  have  created  the  wealth 
and  industrial  and  commercial  prosperity  of 
the  city,  the  men  whose  moral  probity  and 
high  standards  liave  given  Bau  Claire  a 
character  for  splendid  cltlzoishlp  among  the 
mimidpalitles  of  the  state,  men  whose  pa- 
triotic zeal  and  self-denying  generosity  to- 
ward the  city  of  their  habitation  have  built 
her  institutions  of  learning,  of  mercy  and  of 
Justice,  are  those  whose  will  shapes  our  mu- 
nicipal policy  and  determines  the  influences 
which  surround  the  childhood,  the  woman- 
hood and  the  common  manhood  of  our  city. 
It  is  not  so.  The  actual  sovereigns  of  this 
city  are  the  seventy-three  men,  sixty-eight 
retail  saloon  keepers  and  five  wholesale  liq- 
uor dealers,  whom  our  culpable  acquiescence 
has  permitted  to  become  enthroned  as  the 
dictators  of  the  conditions  under  which  we 
must  live,  transact  our  business  and  bring  up 
our  children.  The  extent  of  their  dominance 
is  not  generally  recognized;  if  it  were  we 
would  be  roused  to  a  revolt,  which  would 
sweep  away  utterly  and  at  once  that  "cov- 
enant with  death  and  agreement  with  hell," 
as  Isaiah  calls  it,  which,  for  a  paltry  forty- 
four  thottsand  dollars,  we  have  he&a  seduced 
Into  making.  Think  a  moment  upon  the 
measure  of  our  subserviency.  First,  this 
monstrous  autocracy  has  its  hand  in  every 
business  man's  pocket,  filching  tribute  under 
threat  of  boycott  and  antagonism.  The  Street 
Fair,  just  closed.  Is  merely  the  latest,  not 
the  chief,  instance  of  this.  I  asked  business 
men  If  the  Street  Fair  was  of  any  advantage 
to  them.  One  man  said  it  had  brought  cer- 
tain patrons  of  bis  to  town  and  they  had  tak- 
en that  occasion  to  settle  their  bills  with 
him.  This  was  the  only  favorable  word  that 
I  beard.  The  others  all  declared  it  to  be 
no  help  to  trade;  some  called  it  a  detriment 
to  business,  while  still  others  declared  that 
they  would  gladly  have  given  twice  as  much 
to  prevent  the  Fair  coming,  as  they  felt  com- 
pelled to  give  to  carry  It  on.  Why,  then, 
did  all  these  merchants  contribute?  Be- 
cause the  seventy-three  sent  out  word  that 
they  wanted  the  Street  Fair  and  expected 
the  business  men  of  the  town  to  largely 
finance  it  Business  is  prostituted  by  the 
will  of  the  saloon  keeper. 

"  The  holiest  sanctuary  of  a  commonwealth 
Is  Its  law.  This  group  of  seventy-three  mi- 
era  tramples  with  contempt  upon  the  divine 
law  of  the  Sabbath,  wrlttoi  alike  In  the  sa- 
cred decalogue  and  the  still  more  sacred  con* 
stltntion  of  man ;  It  spurns  the  statutes  at 
Wisconsin,  which  declare  that  you  shall  do 
no  business  upon  Sunday,  except  works  of 
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necessity  or  mercy,  Xny  systemattcally  and 
persistently  plying  a  nefarious  trade,  for 
wblch  there  Is  no  necessity  and  in  wbldi 
there  Is  no  mercy ;  It  Ignores  .  the  fan  da- 
mental  ordinances  of  oar  city  goremment, 
which  prohibit  the  sale  of  liqnor  on  Sunday, 
and  sells  to  whomsoever  will  buy.  This  In- 
solent domination  creates  an  atmosphere  of 
lawlessness  and  real  anarchy,  in  which  evil 
flourishes  and  good  withers  away.  The  time 
was  when  tropical  plants  flourished  and  trop- 
ical animals  roamed,  where  for  ages  have 
been  unmeltlng  ice  fields  and  all  vegetation 
has  perished  In  the  strangling  grasp  of  con- 
ttnuous  Arctic  cold.  The  historic  campagna 
of  Rome  has  become,  throu^  neglect,  so 
saturated  with  malaria  that  It  Is  well-nigh 
utterly  unfit  for  hamau  habitation.  There  is 
a  ^adly  exhalation  from  these  sinks  of  in- 
iquity— the  regal  palaces  of  our  sovereign 
lords — whlclt,  like  the  deadly  choke  damp  of 
the  mines,  asphyxiates  the  moral  sense  of 
the  community  and  paralyzes  the  energies 
of  Its  administration.  (1)  [Officials,  under 
its  benumbing  Influence,  violate  their  oaths 
of  office]  jorlea  are  hypnotized  into  the  giv- 
ing of  unjnstiflable  verdicts,  and  I  myself, 
within  the  past  fortnight,  have  heard  a 
shrewd  attorney  of  this  city  conduct  three 
successive  schools  for  the  instruction  of  male- 
factors with  what  ease  and  impanlty  they 
might  violate  the  laws  of  the  land  and  of 
this  municipality.  Moreover,  under  the  dead- 
ly shadow  of  tills  deadly  apas  tree,  called 
the  saloon,  which  is  the  throne  of  our  rulers' 
power,  there  have  sprung  up  other  evils, 
grossly  detrimental  to  the  peace  and  welfare 
of  the  community.  In  the  spirit  of  lawless- 
ness engmdered  by  the  brazen  defiance  of 
law  by  this  dominant  element,  oppprtunlty 
is  found  for  Sunday  horse-racing,  Snndi^ 
baseljall,  Sunday  toumammts,  and  kindred 
TiolatUms  of  the  quiet  and  sanctity  of  the 
day,  to  the  great  demoralization  of  our  pop- 
ulation. The  Sunday  theaters,  unknown,  in 
this  city  four  yean  ago,  have  become  a  large 
factor  In  the  perversion,  especially  of  the 
young  people  of  the  community,  bouses  of  a 
sort  unfit  to  be  named  in  decent  company  are 
always  and  everywhere  the  concomitants  of 
the  saloon  and  of  saloon  dominated  terri- 
tory; gambling  b  fostered,  encouraged  and 
developed  in  the  saloon.  Sweep  these  away, 
let  in  the  flood  of  public  attwtlon  and  public 
interest  and  the  uprising  of  public  wrath  up- 
on these  hiding  places  of  evil  and  tfa^  will 
be  drowned  out  and  washed  dean,  and  with 
them  will  disappear  altogether  some  of  these 
evils  and  the  reiddne  will  be  greatly  mini- 
mized. 

**  The  serious  question  for  each  of  us  is: 
How  may  this  hellisb  regime  be  overthrown? 
It  is  a  problem  which  has  confronted  every 
people  and  every  state  at  intervals  since  the 
dawn  of  history.  Xenophon,  the  Greek  his- 
torian, tells  us  how  Atiiens,  the  glory  and 
crown  of  art,  of  literature  of  philosophy. 


fell  into  the  hands  of  thirty  tyrants,  who 
Tlolated  her  public  offices  and  wholly  re- 
versed the  principles  and  traditions  which, 
in  making  her  free,  had  made  her  great. 
Eight  months  the  citizens  endured  this  reigu 
of  the  Thirty.  They  then  arose  and  over- 
threw these  despots,  killing  some  and  driv- 
ing the  rest  Into  exile.  The  pages  of  Eng- 
lish history  inform  us  how  our  own  forefa- 
thers, wearied  by  the  oppression  of  the  Stu- 
arts, arose  and  cast  them  out,  beheading  one, 
and  when  the  restored  line  made  no  improve- 
ment, repudiated  the  house  of  Stuart  alto- 
gether and  established  another.  Our  own  an- 
cestors, when  the  mother  country  sought  to 
exercise  unlawful  Jurisdiction  over  these  col- 
onies, wrote  and  maintained  their  Immortal 
Declaration  of  Independence.  Our  own  con- 
temporaries in  many  of  our  cities,  disgusted 
by  the  brazen  effrontery  and  gross  abuse  of 
power  of  ruling  factions,  have  risen  and 
put  them  down.  Kau  C-lalre  may  be  cleared 
of  this  pestiferous  Kakarky  by  a  similar  as- 
sertion of  manhood  on  the  part  of  her  citi- 
zens. Tbe  time  Is  at  hand  in  which  to  do 
this.  Ten  daj-8  hence  occura  the  election. 
When  the  ballots  shall  fall  as  lightly 

"  'Ab  BDOwflakea  od  the  sod. 
Yet  execute  the  freeman's  will 
As  lightning  does  the  will  of  God.* 

"'(2)  [then  will  be  opportunity  to  discrim- 
inate between  those  who  have  served  the 
city  and  the  WHnmunity  in  public  office,  ami 
those  who  have  betrayed  her].  (8)  [The 
great  danger  is  that  tbe  momentum  of  a 
presidoitlal  tick^  will  cany  wltii  it  Into  of- 
fice those  whb  are  utterly  unworthy  of  pub- 
lic confidence.]  nirtisansblp  In  ci^  atfalra 
Is  tbe  curse  of  cUgr  admlnistnilon.  There 
la  no  partisanship  in,  the  ranks  of  those 
whom,  in  the  name  of  the  home,  tbe  law  and 
the  commonwealth  the  entire  dttzenshlp 
should  rise  up  and  burl  ttom  tbelr  seats. 

[Oilcago  to,  even  now,  in  tbe  midst  of 
sndt  an  attnnpt  as  we  should  make,  to  rid 
that  city  of  the  gang  of  those  who,  like  our 
own  Serenfy-tbre^  have  purchased  the  prir- 
ilege  of  plunder,  the  nonpartisan  election 
of  a  district  attorney  on  an  Independent  tick- 
et, when  ndtber  party  has  provided  a  can- 
didate for  that  office  for  whom  a  self -respect- 
ing man  can  vote.]  (6)  [If  In  our  dty,  you 
see  a  man  in  the  ofllce  of  district  attorney, 
who  has  based  his  daim  to  reflection  i^n 
the  ground  that  be  saved  tbe  county  money 
by  refusing  to  prosecute  more  than  half  the 
criminal  cases  which  be  was  elected  and  paid 
to  prosecute;  if  you  see  an  oMcial  who  pub- 
licly, in  the  courtroom,  apologizes  for  pros- 
ecuUng  the  criminal  at  the  har  and  declares 
his  personal  disapproval  of  the  law  under 
which  the  defendant  teas  arraigned;  if  vou 
see  an  ojjlcial  who,  in  this  city  tcithin  the 
present  year,  has  refused  to'prosecute  a  con- 
siderable number  of  cases  so  flagrant  that 
tchen  the  judge  before  tohom  they  tcere 
brought  declared  his  intention  to  continue 
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them,  the  iefeititmU  at  onee  fUeaOed  gumv 
mtf  were  flmedj  if  yon  know  an  oflker  whose 
loyalty  to  this  ruling  dlqoe  Is  b^md  anes* 
tlon  and  whose  fidelity  to  his  oath  of  office 
Is  open  to  grave  donbt,  what  matten  It  to 
yon  whether  be  disgraces  the  Republican  or 
the  DttDoeratte  tickett]  It  yon  find  a  can- 
didate for  the  office  of  sherlfE,  whom  you 
know,  from  past  actions  and  evidence,  to  be 
aUied  with  this  mie  that  mnst  be  overthrown, 
what  bearing  npon  yonr  vote  In  this  matter 
should  have  the  qnestlon  of  the  natbnial 
policy  of  protectkm  or  free  trdde?  If  yon 
see  men  <m  either  ddcet,  who,  If  elected, 
when  thja  small  but  penilctons  group  of 
Sevenly-tbree  has  been  thrown  out  of  the 
front  door,  will  not  allow  them  to  sneak  tu 
at  the  ba^  does  it  matter  which? 

*"0n  a  wider  Add.  If  you  can  find  among 
the  candidates  for  the  assembly  or  for  the 
senate  one  who  will  stand  for  liberation 
rather  than  for  farther  oislavement  to  tills 
same  dominant  power  that  holds  Ean  Claire 
in  its  grasp,  what  need  you  care  vriilcfa  imit- 
tj  had  the  honor  of  placing  snch  a  man  In 
□omiDatlon?  The  test  of  free  suffrage  Is 
each  man's  liberty,  without  bondage  to  any, 
to  vote  for  what  and  whtnn  he  considers 
right. 

"  'Let  the  refreshing  breeze  of  a  nonparti- 
san ballot  blow  away  the  morally  devitaliz- 
ed atmosphere  which  we  have  been  breath- 
ing, r^ladng  with  the  quickening  ozone  of 
rfghteousnem  (6)  [this  effluvia  of  corruption 
whl<^  Is  undermining  our  moral  stamina  and 
familiarizing  our  entire  population  with  be- 
trayal of  trust  in  high  places]  (7)  [and  the 
practice  ot  wickedness  in  low,  until  it  1b 
demonstrated  anew  before  our  own  eyes,  that 
the  vrlcked  Indeed  walk,  or,  as  the  original 
reads,  "Strut  proudly  on  every  side,  when 
▼Ueness  is  exalted  among  the  sons  of  men"].' " 

The  whole  synopsis  of  the  sermon  as  above 
printed  Is  annexed  to  the  complaint  and  part 
thereof.  The  headlines  may  be  disr^rded 
because  It  appears  they  were  put  on  after 
the  synopsis  was  delivered  by  appellant 
That  part  of  the  complaint  relating  to  publi- 
cation In  the  Eau  Claire  Leader  may  be  omit- 
ted because  It  was  found  that  the  appellant 
did  not  cause  that  publication. 

The  matter  Inclosed  in  bracket  No.  (1)  is 
also  separately  stated  In  the  same  complaint 
with  an  innuendo  to  the  effect  that  It  was  in- 
tended and  understood  to  assert  as  a  fact 
that  the  plaintiff  had  under  corrupt  influence 
violated  his  oath  of  office.  By  answer  to 
qnestlon  S  of  the  special  v»*dlct  the  jury 
found  that  a  person  of  average  comprehen- 
sion npon  reading  these  words  in  connection 
with  the  remainder  of  the  synopsis  as  pub- 
lished wonld  ordinarily  have  understood  that 
the  plaintiff  was  accused  ther^y  ot  having 
under  corrupt  Influence  violated  bis  oath  of 
office.  By  their  answer  to  question  IS  of  the 
vHdict  they  found  that  tUa  aocnsatlon  was 
not  substantially  tru& 


The  matter  Indoaed  In  bracket  No.  ^  was 
also  s^ratdy  stated  tn  the  same  complaint, 
viQi  an  innuendo  to  the  eftoct  that  It  meant, 
and  was  understood  to  mean,  that  idalnttff 
had  betrayed  the  trust  ot  the  office  ot  dls- 
trlct  attorney.  The  Jury  in  answer  to  ques- 
tion 6  of  the  verdict  firand  that  a  person  of 
average  comprehension  reading  fliese  words 
In  eonnectlan  wlUi  the  remainder  ot  tbe  syn- 
opsis would  ordinarily  have  utaderstood  there- 
from that  the  plaintiff  was  aocnsed  of  be- 
traying the  trust  of  his  office  as  district  at 
tomey;  and  by  th^  answer  to  question  No. 
16  of  tiie  special  verdict  found  that  this  ac- 
cusation ms  not  substantially  true. 

The  mattra  in<dosed  In  braclut  No.  ^  was 
also  separately  stated  In  tiie  same  comidalnt 
with  an  innuendo  to  the  effect  that  tills 
meant,  and  was  understood  to  mean,  that 
the  plaintiff  was,  in  fact,  unworthy  of  pub- 
lic confidence  to  any  extent  The  Jury  In  an- 
swer to  question  8  of  the  verdict  found  that 
a  person  of  average  comprehension  reading 
these  words  with  the  rest  of  the  synopsis 
would  ordinarily  tiave  so  understood  it  and 
by  their  answer  to  question  18  of  the  verdict 
found  that  this  accusation  was  not  substan- 
tially tm& 

The  matter  inclosed  In  bracket  No.  (4)  was 
also  sepsrately  stoted  In  the  same  complaint 
with  an  Innuendo  to  the  effect  that  it  meant 
and  was  understood  to  mean  that  the  plain- 
tiff was  in  fact  so  base  and  vile  that  a  self- 
respecting  man  could  not  vote  for  him.  The 
Jury  In  answer  to  question  9  of  the  verdict 
found  that  a  person  of  average  comprehen- 
sion would  not  ordinarily  so  understand  It 
and.  although  the  question  of  the  truth  or 
falsity  of  this  was  submitted  to  the  Jury  by 
question  IB  of  the  verdict  they  did  not  an- 
swer it 

The  matter  inclosed  In  bracket  No.  (5)  Is 
also  separately  stated  in  the  same  complaint 
with  an  iimuendo  to  the  effect  that  it  meant, 
and  was  imderstood  to  mean,  that  each  of 
the  several  charges  and  matters  therein  stat- 
ed were  disgraceful  facts.  The  Jury  by  their 
answer  to  question  1  of  the  special  verdict 
found  that  that  part  of  the  matter  In  bracket 
No.  (6)  printed  in  ordinary  type  and  preced- 
ing tSiG  Italics  would  by  a  person  of  average 
comprahenslon  reading  the  synopsis  of  the 
sermon  as  published  have  been  understood  to 
accuse  the  plaintiff  of  basing  bis  claim  to  re- 
election npon  the  ground  that  he  saved  the 
county  money  by  refusing  to  prosecute  more 
than  one-half  of  the  criminal  cases  which  be 
was  elected  and  paid  to  prosecute.  By  their 
answer  to  questloh  11  the  Jury  found  that  this 
accusation  was  not  BubstantiaUy  true.  By 
their  answer  to  question  2  of  the  special  ver- 
dict the  Jury  found  that  a  person  of  ordinary 
comprehension  reading  the  synopsis  in  ques- 
tion as  published  would  ordinarily  have  under- 
stood that  the  plaintiff  was  accused  thereby  of 
having  public^  In  the  courtroom  apologized 
for  prosecuting  a  criminal  at  the  bar  and  de- 
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daring  his  personal  disapproval  of  the  law  un- 
der which  the  defendant  was  arraigned.  But 
by  their  answer  to  question  12  of  the  verdict 
the  Jury  found  that  It  was  substantially  true 
that  the  plalDtiff  had  publicly  In  the  court- 
room apologized  for  prosecuting  the  criminal 
at  the  bar.  By  their  answer  to  question 
121/3  of  the  verdict,  the  jury  found  that  it 
was  substantially  true  that  the  plaintiff  had 
publicly  In  the  courtroom  declared  his  dlsap- 
im>val  of  the  law  under  which  the  defendant 
was  arraigned.  By  their  answer  to  question 
3  of  tbe  verdict,  the  Jury  found  that  a  person 
of  ordinary  comprehension  reading  the  synop- 
sis would  understand  therefrom  that  the 
plaintiff  as  district  attorney  In  the  year  1908 
refused  to  prosecute  a  considerable  number 
of  cases,  so  flagrant  that,  when  the  Judge  be- 
fore whom  they  were  brought  declared  his 
intention  to  continue  them,  the  defendants  at 
once  pleaded  guilty  and  were  fined.  By  their 
answer  to  question  13  of  the  verdict  the  Jury 
found  that  the  accosetioii  last  stated  was 
substantially  true. 

That  part  of  the  synopsis  contained  In 
bracket  No.  (5)  and  which  was  found  to  be 
true  Is  in  italics  above.  By  their  answer  to 
the  fourth  question  of  the  verdict,  the  Jury 
found  that  a  person  of  ordinary  comprehen- 
sion would  ordinarily  have  understood  that 
the  plaintiff  was  thereby  accused  of  being 
an  officer  whose  loyalty  to  the  ruling  clique 
of  73  liquor  dealers  was  beyond  question,  and 
whose  fidelity  to  his  oath  of  office  was  open 
to  grave  doubt 

By  their  answer  to  question  14  of  the  ver* 
diet  the  Jury  found  that  this  accusation  was 
not  substantially  true.  The  matter  inclosed 
in  bracket  No.  (6)  Is  also  separatdy  stated 
in  tbe  complaint,  with  an  Innueaiao,  In  ef- 
fect, chargU^  that  it  meant  and  was  un- 
derstood to  mean  that  the  plaintiff  bad  in 
fact  and  through  said  corruption  betrayed 
tbe  trust  of  hla  said  office.  The  Jury  found 
in  their  answer  to  question  7  that  a  person 
of  average  comprebenslott  would  so  under- 
stand it,  and  in  their  answer  to  question  17 
that  tbe  accusation  was  not  substantially 
true. 

The  matter  liKloaed  In  bracket  No.  C7)  is 
also  separately  stated  in  the  same  complaint, 
with  an  Innuendo  to  the  effect  that  it  was 
meant  and  understood  to  charge  that  tbe 
plaintiff  was  the  vilest  of  men,  and  that  In 
him  Tilmess  was,  in  fact,  exalted  among  the 
sons  of  men.  The  Jury  by  their  answer  to 
question  10  of  the  spedal  verdict  found  that 
a  person  of  average  comprehension  would  not 
ordinarily  so  understand  it,  and  returned  no 
answer  to  question  20,  which  asked  whether 
this  charge  was  substantially  true. 

With  reference  to  the  whole  article,  the 
Jury  found  by  their  answer  to  question  23 
that  the  appellant  In  person  delivered  tbe 
manuscript  of  the  synopsis  to  tbe  oflice  of 
the  Dally  Telegram  on  October  27,  1908,  and 
by  answer  to  question  21  that  the  appel- 


lant, when  be  so  delivered  said  manuscript, 
had  knowledge  of  the  statements  therein  re- 
ferring to  the  plaintiff.  The  answer  to  ques- 
tion 32  established  that  the  defendant  Gran- 
ville Boss  Pike  was  not  actuated  by  any  111 
will,  hostility,  bad  motive,  or  malicious  feel- 
ing against  the  plaintiff  in  the  publication 
of  the  synopsis  of  the  sermon  in  question. 
The  answer  to  question  33  found  that  the  ap- 
pellant In  delivering  the  manuscript  for 
such  publication  was  not  actuated  by  any 
ill  will,  hostility,  bad  motive,  or  malicious 
feeling  against  the  plaintiff.  For  tbe  pub- 
lication in  tbe  Eau  Claire  Leader  with  which 
tbe  appellant  was  not  concerned  the  Jury 
assessed  compensatory  damages  against  the 
defendant  Granville  Ross  Pike  by  their  an- 
swer to  question  21  of  the  verdict  in  the 
snm  of  $600.  For  the  publication  In  the 
Dally  Telegram  with  which  the  appellant 
was  concerned  as  aforesaid  by  delivering  the 
manuscript  for  publication  having  knowledge 
of  Its  contents,  the  Jury  assessed  compensa- 
tory damages  against  Granville  Ross  Pike 
In  the  sum  of  f525.  Punitory  damages  as- 
sessed were  not  allowed,  and  no  question  is 
made  concerning  the  correctness  of  that  rul- 
ing. No  damages  were  e^ressly  assessed 
by  the  verdict  against  the  appellant,  but 
against  the  defendant  Granville  Ross  Pike 
In  tbe  form  steted,  and  the  defendant  was 
only  connected  with  this  by  tbe  finding  that 
be  delivraed  the  manuscript  In  question  to 
tbe  newspaper  office  with  knowledge  of  the 
stetemeute  therein  contained  reterrlxig  to  tbe 
plaintiff. 

[1]  It  is  argued  that  appellant's  participa- 
tion in  publication  of  tlie  alleged  libel  la 
not  sufficiently  eatabUalied.  "Every  one  who 
requests  or  proeurea  another  to  writ^  print, 
or  pubUah  a  llbti  fa  answerable  as  thoagli 
he  wrot^  printed,  or  published  It  himself.*' 
Odgers,  L.  &  S.  Sd.)  p.  168.  "Tbe  men 
delivery  of  a  llbd  to  a  third  person  by  one 
consdons  of  Its  contmts  amounts  to  a  pub- 
lication." Id.  p.  165.  Instances  lUnstratins 
tbe  application  of  tbla  general  rule  may  be 
found  in  2S  A.  &  E.  Ency.  (1st  Ed.)  pp.  820, 
821,  27  A.  &  E  En£7.  (2d  Ed.)  p.  1066.  where 
a  tel^raph  company  Is  held  responsible  tor 
publishing  a  libel  In  transmitting  a  tel^am 
from  the  sender  to  ttie  person  addressed; 
also  Monson  v.  Lathrop  &  Westmi  U.  TeU 
Co.,  96  Wis.  386,  71  N.  W.  006,  65  Am.  St. 
Rep.  64 ;  Peterson  v.  Western  17.  TeL  Oo.,  05 
Minn.  18,  67  N.  W.  646,  83  L.  B.  A.  S02.  In 
Loibl  T.  Breidenbach,  78  Wis.  49,  47  N.  W. 
15,  It  Is  held  that  one  who  neglU^tly  b1|^ 
a  libelous  article  wltiiont  knowing  its  con- 
tents, and  delivers  it  to  the  person  who  wrote 
It  witfaont  any  direction  restricting  the  use 
to  be  made  of  It,  Is  responsible  for  the  pul>- 
Ucation  thereof  by  the  person  to  whom  it  la 
delivered,  where  the  article  shows  on  its 
face  that  It  1&  Intended  for  publication.  Par- 
ticipation In  publishing  a  libel  Is  participa- 
tion In  the  commlsson  of  tort,  and  tbe  old 
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and  well  known  role  Is  that  all  who  aid,  ad- 
Tls^  countenance,  or  assist  the  commission 
of  the  tort  aie  wrongdoers. 

I2r  S]  The  most  serloos  question  raised  by 
the  appeal  Is  the  claim  of  qualified  privilege 
on  Oe  gronnd  that  the  plaintiff  was  a  candi- 
date for  public  office  ai^  his  official  acts 
and  public  character  open  to  discussion,  and 
therefore  the  article  In  question,  so  fiir  as 
It  concerns  the  plaintlfl,  did  not  exceed  the 
bounds  of  fiilr  comment  and  crltldam.  The 
alleged  libelous  matter  la  set  forth  In  full 
In  this  opinion  because  we  found  it  Impos- 
sible by  mere  description  to  convey  an  ac- 
corate  idea  of  the  nature  and  contents  of 
the  aynoinls.  It  la  purely  pidtUcal,  such  a 
discourse  as  one  oftrai  hears  on  the  stump 
fn>m  -politicians  or  public  men  during  an 
election  campaign.  The  authority  of  Isaiah, 
Aristotle  and  Abraham  Uncoln  Is  Invoked, 
and  the  expralence  of  Athens,  Rome,  and 
England  drawn  upon  as  a  warning  against 
fbe  dtmilnatlon  of  the  73  saloon  keepers  in 
Ban  Claire.  These  7S  are  the  principal  ob- 
jects of  attack,  but  all  who  adhere  to  them 
are  also  condemned  and  exposed^  In  pre- 
sentii^;  the  73  and  their  adherents  for  disap- 
proval, the  writer,  for  the  purpose  of  im- 
pressing his  readers  or  because  of  a  person- 
al peculiarity,  employs  some  highly  rhetori- 
cal and  extravagant  forms  of  expression. 
"A  deadly  exhalation  from  the  regal  pal- 
aces" of  those  whom  he  describes  as  sover- 
eign lords  of  Eau  Claire,  which  deadly  ex- 
halation is  compared  to  the  deadly  choke 
damp  of  the  mines,  is  said  to  asphyxiate  the 
moral  sense  of  the  community,  and  paralyze 
the  energies  of  Its  administration.  Then 
follows  the  first  alleged  Ubelons  statement 
complained  of  as  above  set  forth.  It  does 
not  refer  to  the  district  attorney  nor  to  the 
plaintiff,  but  to  all  officials  who  come  under 
the  benumbing  influence  of  this  deadly  ex- 
halation and  under  such  influence  they  vio- 
late their  oaths  of  office.  "The  defamatory 
words  must  refer  to  some  ascertained  or 
ascertainable  person,  and  that  person  must 
be  the  plaintiff.  If  the  words  used  really 
contain  no  reflection  on  any  particular  in- 
dirldnat,  no  averment  or  Innuendo  can  make 
them  defamatory.  An  Innuendo  cannot  make 
the  person  certain  which  was  uncertain  be- 
fore." Newell,  S..  &  L.  (2d  Ed.)  p.  256,  S  17. 
Illustration;  If  a  man  wrote  that  all  lawyecs 
were  thieves,  no  particular  lawyer  could  sue 
him  unless  there  is  something  to  point  to  the 
particular  individual.  Eastwood  v.  Holmes, 
1  F.  &  F.  349.  This  matter  in  bracket  (1) 
ref^  to  all  officials,  and  does  not  point  to 
the  district  attorney  or  to  the  plaintiff  any 
more  than  it  does  to  the  county  Judge,  the 
mayor  of  the  city,  or  any  city  or  county  of- 
ficer. The  matter  In  brackets  (2)  and  3)  is 
subject  to  this  same  weakness.  There  is 
nothing  to  show  that  it  points  to  the  district 
attorn^  more  than  it  does  to  any  other  of- 


ficer, unless  it  be  the  innuendo  which  is  not 
warranted  by  the  context 

[4,  S]  The  alleged  libelous  matter  In 
brackets  (1),  (2)>  and  (3)  not  only  falls  to 
point  to  tiie  district  attorney  more  particu- 
larly than  to  any  other  officer,  but  la  in  the 
nature  of  an  appeal  by  one  elector  to  the 
other  electors  to  overthrow  the  ruling  politi- 
cal clique  and  all  who  adhere  to  It  It  re- 
lates to  the  fitneaa  for  <^lce  of  those  who 
adhwa  to  Uie  ruling  clique  and  their  con- 
duct in  office.  It  imputes  no  crime  to  them. 
It  employs  no  degrading  or  insulting  ^thets 
toward  them,  but  in  extravagant  language 
denounces  them  as  derelict  in  the  duties  of 
their  otBiee,  unfit,  unftUthful,  etc.  This  we 
understand  a  political  stump  orator  may  do, 
and  outidde  of  ethics  there  is  no  rule  against 
using  the  pulpit  for  a  like  pnrposa  It 
would  be  absurd  to  hold  it  libelous  to  aay 
of  a  candidate  for  office  that  he  was  utterly 
unworthy  of  public  confidence.  To  maintain 
that  proposition  all  political  arguments  are 
advanced  against  a  candidate.  They  are 
som^imes  very  rambling,  remote,  and  Irrele- 
vant but  the  law  does  not  undertake  to  pun- 
ish the  man  who  sums  them  up  in  a  single 
sentence.  The  district  attorney  Is  introduc- 
ed for  the  first  time  in  the  matter  contained 
in  bracket  (4).  Here  we  have  It  that  a  gang 
in  Chicago  similar  to  the  73  Eau  Claire 
salooo  keepers  purchased  the  privilege  of 
plunder  by  the  nonpartisan*  election  of  a 
district  attorney  on  an  Independent  ticket 
when  neither  party  had  provided  a  candi- 
date for  that  office  for  whom  a  self-respect- 
ing man  could  vote.  We  do  not  understand 
that  there  was  any  nonpartlsaD  candidate 
for  district  attorney  in  Eau  Claire,  or  that 
the  plaintiff  was  so  described.  He  simply 
endeavors  to  bring  himself  within  the  last 
part  of  that  sentence,  which  states  neither 
party  has  provided  a  candidate  for  the  office 
of  district  attorney  for  whom  a  self-respect- 
ing man  can  vote.  The  plaintiff  was  the 
nominated  candidate  to  the  office  of  district 
attorney  on  the  Republican  ticket  and  it 
may  be  fairly  said  that  this  part  of  the 
synopsis  describes  the  plalntUf  as  a  candi- 
date for  whom  a  self-respecting  man  could 
not  vote.  This  is  all  that  Is  claimed  for  It 
In  the  complaint  The  Jury  negatived  the 
libelous  meaning  attempted  to  be  put  on 
this  by  Innuendo  and  no  other  meaning  was 
claimed  for  it  so  we  may  say  this  drops  out 
as  a  support  for  the  recovery. 

[6,  7]  The  matter  Inclosed  in  bracket  (5) 
presents  more  difficulty.  Although  cast  In 
a  single  sentence  in  the  synopsis  and  this 
sentence  set  forth  separately  In  the  com- 
plaint followed  by  an  Innuendo  to  the  effect 
that  It  meant  and  was  understood  to  refer 
to  plaintiff,  and  to  assert  in  the  form  of  a 
climax  that  each  of  the  several  charges  and 
matters  were  facta,  it  was  separated  In  the 
verdict  The  Jury  found  Quit  part  of  It  In 
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Italics  above  to  be  true,  the  remainder  of 
the  sentence  not  true.  That  part  found  to  be 
true  contains  the  most  spedflc  and  serious 
accusations  in  the  sentence.  The  parts  found 
by  the  Jury  not  to  be  true  are  also  found  by 
them  to  accuse  the  plaintiff  of  basing  his 
claim  to  re-election  upon  the  ground  that  he 
saved  the  county  money  by  refusing  to  prose- 
cute more  than  half  of  the  criminal  cases 
which  he  was  elected  and  paid  to  prosecute. 
This  merely  finds  that  he  made  claim  to  re- 
election upon  that  ground.  The  other  part 
of  the  same  sentence  was  interpreted  by  the 
jury  to  charge  the  plaintiff  with  being  an 
officer  whose  loyalty  to  the  ruling  cllaa«  of 
73  liquor  dealers  was  beyond  question  and 
whose  fidelity  to  his  oath  of  office  was  open 
to  grave  doubt  Taken  In  connection  with 
the  rest  of  the  synopsis,  the  fair  Interpreta- 
tion of  this,  It  seems  to  us,  Is  that  the  mat- 
ter found  to  be  true  by  the  Jury  formed  the 
basis  of  the  writer's  conclusion  that  the 
plaintiff  was  loyal  to  the  ruling  clique  of 
liquor  dealers,  and  that  his  fidelity  to  his 
oath  of  office  was  opea  to  grave  doubt.  Tliat 
appears  to  be  an  argumentative  inference 
from  the  fact  that  be  apologised  for  certain 
prosecnUons,  disapproved  the  law  under 
whidi  they  were  brought,  and  refused  to 
proaecnte  others  wbo  neverttaelfliB  pleaded 
gnll^  and  were  fined. 

The  matter  in  bracks  (ff)  was  found  by 
the  Jury  to  prflsent  to  a  person  of  average 
compreben^on  on  reading  tbe  synopsia  ttae 
idea  that  tbe  plaintiff  was  accused  of  having 
tbroufi^  ^uvla  of  corruption  betrayed  the 
trust  of  bis  office  as  district  attorney.  It  does 
not  seon  to  ns  to  reftt  to  tlie  pl^ntlfl.  Its 
meaning  is  not  very  apparent  Tbe  writer 
bad  Just  before  been  discussing  candidates 
for  assembly  and  for  senate.  Tbe  article 
speaks  for  itself  on  this  point  He  wishes 
ttie  refreshing  breezes  of  a  certain  ballot  to 
blow  away  the  morally  devitalized  atmos- 
phere which  tbey  bave  been  breathing,  and 
ike  wishes  to  r^ace  an  effluvia  of  cormption 
(which  was  undermining  their  moral  stamina 
and  familiarizing  them  with  betrayal  of 
tmst  in  high  places)  by  tbe  quickening  ozone 
of  righteousness.  This  is  another  attempt  to 
break  up  a  sentence  Into  fragments  and  give 
an  Ind^endent  meaning  to  eath  fragment 

The  matter  in  brackets  (6)  and  <7)  seems 
to  us  to  be  a  sort  of  a  pious  peroration  clos- 
ing the  argumoit  It  is  noticeable  that  tbe 
Jury  found  that  that  part  of  this  sentence 
inclosed  in  bradcet  (7)  would  not  bear  the 
libelous  construction  placed  upon  it  by  the 
innuendo  In  tbe  complaint  Considering  the 
last  sentence  in  the  synopsis,  we  think  it 
could  not  be  fairly  said  that  one  discussing 
political  questions  from  the  viewpoint  of  the 
Reverend  Mr.  Pike  exceeded  the  bounds  of 
fair  comment  by  indulging  In  such  generali- 
ties. This  matter  In  brackets  (6)  and  (7)  Is 
not  reasonably  susceptible  of  any  defamato- 
ry meaning  so  far  as  the  plaintiff  is  con- 


cerned. Indeed,  the  whole  synopsis  is  direc^ 
ed  against  the  73  liquor  dealers  and  their 
adherents,  including  all  other  public  officers 
who  adhere  to  them  or  tbelr  cause,  except 
where  be  takes  up  the  district  attorn^  in 
brackets  (4)  and  (5). 

The  matter  contained  in  bracket  (4)  hav- 
ing been  found  by  the  Jury  not  libelous,  Che 
whole  case  really  rests  upon  the  matter  con- 
tained in  bracket  (6).  If  part  of  this  last 
had  not  been  found  true  by  the  Jury,  a  very 
different  question  woohl  be  presented.  The 
occasion  b^ng  one  of  qualified  privilege  and 
the  more  serious  matters  in  the  synopsis  so 
far  as  they  refer  to  the  plaintiff,  having  been 
found  by  the  Jury  to  be  true  and  those  re- 
lated matters  in  the  same  sentence  being  In 
the  nature  of  conclusions  resting  In  part  or 
in  whole  on  the  matter  found  to  be  true,  the 
protection  of  privilege  must  be  accorded  to 
the  appellant  In  the  law  of  libel  that 
branch  or  subdivision  of  qualified  privilege 
which  permits  discussion  of  the  relative 
merits  and  demerits  of  candidates  for  office 
is  not  identified  with  the  defense  of  tftlr 
comment  and  criticism  of  a  book,  a  play  or 
other  similar  thing  offered  to  the  public. 
But  the  qualified  privilege  bo  discuss  the 
relevant  demerits  ot  a  candidate  for  ottice 
is  broader,  and  inclodea  privily  aa  well  as 
the  right  of  fair  eommoit  and  crltlclBm. 

[1-^2]  In  libel  wordB  are  to  be  understood 
aooording  to  tb^  plain  and  natural  Import 
WiuxB  there  la  no  ambiguity  in  tbe  language 
its  meaning  is  for  tbe  oourt  to  determine. 
Odgera,  U  &  S.  <Stb  Ed.)  p.  688,  par.  6.  The 
court  also  determines  whether  tbe  occa^ou 
waa  (me  affording  to  Uie  writer  a  qiullfied 
privily  or  right  of  fair  commoit  and  crltl- 
dam.  Newell.  S.  ft  L.  (2d  Ed.)  p^  381,  par.  9. 
The  question  of  malice  la  for  the  Jnry  and 
also  the  questloa  of  tbe  meaning  of  tbe  alli- 
ed libel  when  tbe  words  used  are  ambiguous 
or  fairly  susceptible  of  a  libelous  meaning. 
Tbe  question  always  is :  How  did  ttae  per- 
sons to  wtaom  tbe  words  were  originally 
spoken  or  publlsbed  understand  them?  lu 
answering  this  question  It  fa  tbe  du^  (rf  tbe 
Jury  to  weigh  all  tbe  drcumstances  of  tbe 
case,  the  occasion  of  speaklDg,  and  the  re- 
lationship between  the  parties.  Tbey  should 
consider  the  words  as  a  whole,  not  dwelling 
on  Isolated  ftassages,  but  give  its  proper 
weight  to  every  part  Ttae  deCuidant  is 
therefore -entitled  to  bave  tbe  whole  of  tbe 
alleged  libel  read  as  part  of  the  plalntilTa 
case,  and,  for  tbe  purpose  of  showing  that 
what  he  wrote  was  not  libelous  and  will  not 
bear  the  construction  which  plaintiff  seeks 
to  put  upon  it  may  give  In  evidence  any  oth- 
er passages  In  tbe  same  publication  which 
plainly  refer  to  the  same  matter  or  whlcU 
quall^  or  explain  the  passage  sued  on. 
Newell,  S.  &  L.  (2d  Ed.)  p.  305. 

[13]  The  scope  of  questions  32  and  33  of 
the  special  verdict  Is  very  broad.  Neither 
defendant  was  actuated  by  any  111  will,  bad 
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DDoCiTe,  or  malicious  feeling  against  the  iilain- 
titr.  Tbe  negatlou  of  bad  motlTe  is  equiva- 
lent to  a  finding  of  good  faith,  so  that  we 
may  say  it  Is  a  verity  that  the  synopsis,  such 
as  It  1^  was  published  in  good  faith  and 
withont  malice.  The  occasion  was  one  of 
qualified  iffivUege;  Tbe  publication,  was 
Blade  in  good  faith,  and  without  malice. 
There  was  no  accusation  of  crime  contained 
th«^,  and  no  gibes,  tanntSt  or  insulting 
epithets  toiding  to  bring  the  plaintlfC  into 
uubUc  otmt^pt  or  ridicule.  The  utrava- 
gant  expressions  contained  in  the  pnbllca- 
tion  relating  to  tlte  manna>  of  performance 
of  official  duty  and  to  the  qualifications  and 
reUabfUty  of  the  candidates  so  tar  as  they 
aiVlied  to  the  plaintiff  by  reastm  of  the  find- 
ing of  the  truth  of  a  substantial  part  of  the 
synopsis  and  the  privilege  of  the  occasion 
made  no  case  for  recovery  against  the  appel- 
lant. "i}very  dtlzen  has  a  right  to  comment 
on  those  acts  of  public  men  which  concern 
him  as  a  citizen  of  the  state,  if  he  do  not 
make  his  commentary  a  doafc  for  malice  and 
slander.  Those  who  fill  a  public  position 
must  not  be  too  thin-skinned  in  reference  to 
comments  made  upon  them.  It  would  often 
happen  that  observations  would  be  made  up- 
on irabllc  men  which  they  knew  from  the  bot- 
tom of  their  hearts  were  undeserved  and  un- 
just; yet  they  must  bear  with  them  and  sub- 
mit to  be  misunderstood  for  a  time,  because 
all  knew  that  the  criticism  of  the  press  was 
the  best  security  for  the  proper  discharge  of 
pablic  duties."  Newell,  8.  &  I*  (2d  Ed.)  p. 
.177. 

It  is  said  in  Buckstaff  v.  Vlall,  84  Wis.  129, 
54  N.  W.  Ill,  that  a  privileged  communl- 
catioQ  is  a  fair  comment  by  a  public  Journal 
upon  a  matter  of  public  Interest  But  gibes, 
taunts,  contemptuoos,  and  Insulting  phrases 
are  net  a  fair  comment  nor  privileged  by  any 
principle  of  law.  It  was  said  by  Chief  Jus- 
tice Dixon  in  Calkins  v.  Sumner,  13  Wis. 
103,  80  Am.  Dec.  788*  marg.,  that  to  support 
an  action  for  vwbal  or  written  slander  it  Is 
necessary  that  the  charges  should  be  false, 
and  that  tliey  should  be  maliciously  made. 
"Wfaen  the  prima  fade  case  of  privilege  has 
been  thus  made  by  proof  that  the  commnni- 
cation  was  made  In  the  course  of  a  public 
duty  from  a  aeaae  of  pt^lic  du^,  and 
witb  an  honest  beUef  in  its  truth,  it  be- 
comes  the  duty  of  the  plaintiff,  as  in  other 
cases  of  communications,  conditionally  privi- 
leged, to  prove  actual  malice  by  some  facts 
tending  to  prove  a  malidous  or  guUty  mo- 
tive." Joseph  V.  Baars,  142  Wis.  390,  125 
X.  W.  913,  135  Am.  St  Bep.  1076.  "The  ex- 
emption from  liability  for  words  spoken  on 
a  privileged  occasion  is  not  the  same  privi- 
lege recognized  In  the  law  as  pertaining  to 
confidential  communications  as  between  at^ 
tomey  and  dlent  and  other  like  confidential 
relations,  but  they  are  privileged  upon  tbe 
ground  that  they  furnish  no  ground  of  action 


for  alleged  injury.**  Schultz  t.  Strauss,  127 
Wis.  325,  106  N.  W.  1066,  7  Ann.  Ca&  528. 

[14]  It  is  contended  by  respondent's  counsel 
that,  even  if  the  publication  was  prlvil^ed  In 
Eau  Claire  county  in  which  tbe  electors  were 
interested  In  the  qualifications  of  the  candi- 
date, evidence  shows  that  the  newspaper  had 
some  drculatlon  outside  of  that  county,  and 
therefore  there  was  an  excessive  publication 
within  tbe  rule  of  Buckstaff  v.  Hicks,  94  Wis. 
34.  68  N.  W.  408,  69  Am.  St  Rep.  853.  This 
rule  relating  to  excessive  publication  applies 
more  strictly  to  eases  in  which  prlvile^  is 
claimed  on  the  ground  that  tbe  communlca- 
tloo  was  private  and  confidential  and  from 
one  having  an  interest  in,  or  doty  relaUng  to, 
the  subject  of  the  communication  to  another 
having  a  like  interest  or  duty.  But  it  is  al- 
so aK>Ued  as  shown  in  Bockstaff  v.  Hteks, 
sapra,  to  cases  where  the  interest  Is  more 
public  althongh  not  generally  public.  Wh«i 
we  come  to  the  abdication  of  the  rule  to 
the  instant  case^  it  will  be  found  there  are 
no  cbarces  in  the  synopsis  to  wlildi  it  ap- 
plies. It  cannot  apidy  to  those  which  do  not 
defldgnate  the  plaintiff,  not  to  those  wbilch 
tlie  Jury  found  not  ordinarily  snaceptible  of 
the  libeloQB  meaning  attuqited  to  be  put  on 
them  by  the  Innuendo,  nor  to  those  which 
are  fovnd  to  be  true,  nor  to  those  which  are 
mere  argumentative  inferences  from  the  lat- 
ter. If  we  aasume  that  some  expressions  in 
bracket  (0)  of  the  syrnvBla  not  fbund  to  be 
true  would  hare  been  actionable  but  for  the 
privilege  of  discussing  tlie  relevant  demerits 
of  a  candidate  for  ofSee,  then  the  alleged  ex- 
cessive publication  was  merely  inddental, 
and,  coupled  with  the  finding  of  good  &ith 
and  ladE  of  maUce,  gave  no  right  to  recover 
damages  within  the  mle  of  Coleman  Bfac- 
Lennan,  78  Kan.  711,  98  Pac.  281,  20  L.  B. 
A.  (N.  S.)  301,  130  Am.  St  Bep.  390;  Hatch 
V.  Lane,  106  Haas.  894;  Shnrtleff  t.  Sterais, 
61  Vt  SOI,  SI  Am.  Bep.  698. 

Judgmoit  reversed  and  the  cause  remand- 
ed, with  directions  to  rend^  Judgment  for 
appellant 

BARNES,  J.  <dlssentlng).  By  question  4 
of  the  special  verdict  the  Jury  found  that 
a  person  of  average  comprehension,  upon 
reading  the  synopsis  of  the  sermon  as  pub- 
lished, would  have  ordinarily  understood  that 
the  plaintiff  was  accused  in  said  sermon  of 
being  an  officer  whose  loyalty  to  the  ruling 
clique  of  73  retail  and  wholesale  liquor  deal- 
ers mentioned  in  the  sermon  was  beyond 
question,  and  one  whose  fidelity  to  his  oath 
of  office  was  open  to  grave  doubt 

Question  6  of  tbe  special  verdict  was  as 
follows:  "Would  a  person  of  average  com- 
prehension upon  reading  the  words  'officials 
under  its  benumbing  Influence  violate  their 
oaths  of  office,*  and  considering  these  words 
in  connection  with  the  remainder  of  the 
synopsis  of  said  sermon  as  published,  ordi- 
narily have  understood  that  plaintiff  was  ae* 
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caaed  hj  said  -words  In  said  sermon  of  har- 
Ing,  under  corrupt  Influence,  violated,  hia 
oath  of  office?"  To  wblcb  question  the  jory 
answered  "Tea.** 

B7  the  answer  to  the  flfteoith  qnestloa  the 
jury  found  that  It  was  not  anbstantlally  true 
mat  the  plaintiff  had  nnder  cormpt  influeqce 
violated  his  oath  of  office. 

By  its  answer  to  question  14  the  Jury 
found  that  it  was  not  snbstantially  true  that 
the  loyalty  of  the  plaintiff  to  the  ruling 
cllqne  of  73  retail  and  wholesale  liquor  deal- 
ers was  beyond  question,  or  that  his  'fidelity 
to  his  oath  of  office  was  opoi  to  grave  doubt 

I  think  the  jury  was  warranted  In  an- 
swering the  fourth,  fifth,  fourteenth,  and  fif- 
teenth questions  as  th^  did.  It  was  charged 
that  the  loyalty  of  the  plaintiff  to  the  ruling 
clique  of  78  liquor  dealers  was  beyond  ques- 
tion, and  not  only  that  his  fidelity  to  bis 
oath  of  office  was  open  to  graTe  doubt,  but 
that  be.  In  fact,  violated  sndi  oath  by  rea- 
son of  the  cormpt  Influence  exerdaed  over 
him  by  the  salocm  keepers  In  question. 
These  diarges  were  false,  Imt  not  malldonsly 
made.  I  cannot  assffiit  to  ttie  doctrine  that, 
In  the  absence  of  malice,  any  person  can 
make  and  publish  of  and  concerning  a  can- 
didate tor  office  untrue  charges  such  as  the 
foregoing  and  escape  responsibility  for  them 
on  the  ground  of  ''qualified  privilege."  Can- 
didates for  office  should  not  be  treated  as 
pariahs  who  can  with  Impunity  be  diarged 
with  grave  crimes,  albeit  those  charges  are 
in  somewhat  general  terms.  They  are  Just 
as  harmful  as  though  they  were  made  qieclflc 
enoi^h  to  satisfy  the  demands  of  a  criminal 
pleading.  It  would  be  a  misnomer  In  fact 
and  in  law  to  call  the  article  "fiiir  com- 
ment," In  view  of  the  fact  that  the  Jury 
found  that  the  most  flagrant  charges  con- 
tained therein  were  untrue. 


THRASHEK  V.  STATE.   (No.  17,e03.> 
(Supreme  Court  of  Nebraska.   Oct  18,  1912.) 

(Byllalui  by  the  Court,) 

1.  Rapb  (I  52*)— Cbiminal  Pbosbcutioh— 

SUFFICIENCT  or  EVIDENCE. 

The  unqneBtioned  proof  tbat  a  femala  child 
of  the  age  of  17  years  was  pregnant  and  dies 
from  the  effecte  of  an  abortion  is  sufficient  evi- 
dence of  the  fact  that  some  one  had  had  sexual 
intercourse  with  her  at  the  time  of  age  which  is 
prohibited  by  statute. 

[Ed.  Note.— For  other  cases,  see  Kape,  Gent. 
Dig.  B  71-74,  76;  Vec  Dig.  i  02.*] 

2.  Rape  (f  67*)— CannNAL  Pkosbcution  — 

SUSnclKNCT  OF  EVIDBNCE. 

The  evidence  by  which  it  was  sou|;ht  to 
prove  the  guilt  of  the  defeudant  of  the  crime  of 
itatQtory  rape  was  largely  circumstantiftl,  al- 
tiiough  not  wholly  so.  The  facts  testified  to 
are  examined  and  found  to  be  sufficient  to  be 
submitted  to  the  trial  jury. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  8  87:  Dec.  Dig.  §  57.«] 


3.  Witnesses  (|  217*)— Competenot  —  Pbivi- 
UOnn  COMHUNIOAHOITS  —  TBa-mcoiTT  OF 
PHTBKIUir. 

In  a  trial  of  a  ebarge  of  statutory  rape, 
where  the  female  child  died  from  the  effects 
of  an  abortion  criminally  produced,  evidence 
by  tkt  physicians  who  attended  her  in  her  last 
illness,  and  who  were  present  at  the  time  of 
the  miscarriage,  as  to  what .  they  discovered 
upon  an  examination  of  the  patient  during  such 
attendanee.  Is  not  proUUtea  by  the  law  f»f  Uiia 
state. 

lEd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  780;  Dec  Dig.  |  217.*] 

4.  iNSTBDCmONS  EXAMINED— NO  BBBOm. 

Instructions,  both  given  and  refused,  are 
examined,  though  not  set  out  in  the  opmiou, 
and  no  reversible  error  is  found  in  them. 

5.  GBDaifAL  liAW  <|  11^*}  —  AfPEAIi  — Rx- 
TIXW— DXBCBBTIOH  OW  TBIAI.  COUBT. 

Where  misconduct  on  the  part  of  a  bailiff 
in  charge  of  a  trial  jury  during  their  delibera- 
tions is  alleged  in  a  motion  for  a  new  trial,  and 
the  issue  la  submitted  upon  conflicting  aiSda- 
vlts,  the  dedslon  of  the  district  court  thereon 
will  not  be  reversed,  unless  found  to  be  clearly 
wrong. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  3067-3071;  Dec.  Dig.  | 
llS6b*] 

Error  to  District  Court,  Scotfa  Bluff  Coun- 
ty; Hobart,  Judg& 

George  Thrasher  was  convicted  of  statu- 
tory rajte,  and  brings  error.  Afilnned. 

M.  S.  Mclninch,  of  South  Auburn,  snd  I*. 
It,  Raymond,  of  Scott's  Bluff,  for  plaintiff 
In  error.  Grant  G.  Martin  and  Frank  Si, 
Bdgerton,  both  of  lincoln,  for  the  State. 

REESE,  a  J.  An  information  was  filed 
in  the  district  court  for  Scott's  Bluff  coun- 
ty, accusing  plaintiff  in  error,  Cteorge  Thrash- 
er, who  will  be  referred  to  as  the  defend- 
ant, of  the  crime  of  statutory  rape,  com- 
mitted upon  one  Edith  Perry  on  the  15th  day 
of  April,  1911,  In  said  county ;  the  said  Edith 
Perry  being  at  said  time  but  16  years  of 
age  and  not  previously  undiaste.  A  plea  of 
not  guilty  was  duly  entered  and  a  Jury  trial 
had,  which  resulted  In  a  verdict  of  guilty. 
A  motion  for  a  new  trial  was  filed  and 
overruled,  when  defendant  was  sentenced  to 
Imprisonment  In  the  penitentiary  for  the 
term  of  eight  years.  He  alleges  error,  and 
brings  the  case  to  this  court  for  review. 

[1]  The  evidence  shows  that  on  or  about 
the  25th  day  of  August,  1011,  the  said  Edith 
Perry  died  from  the  effects  of  an  abortion, 
criminally  produced,  and  that  at  the  time 
of  her  decease  she  was  17  years  of  ag& 
These  facts  being  undisputed,  it  is  settled  be- 
yond controversy  that  some  one  had  Illicit 
relations  with  her  at  an  unlawful  age  at  or 
about  the  time  alleged.  The  fact  that  de> 
fendant  was  over  18  years  of  age  at  the  time 
of  the  alleged  intercourse  was  also  estab- 
lished. So  far  as  the  evidence  is  concerned, 
the  case  is  narrowed  down  to  the  one  ques- 
tion of  the  Identity  of  d^mdant  as  ttie 
guilty  person. 

[2]  Upon  the  trial  he  became  a  witness  in 
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Ua  own  bcbal^  and  testlfled  tMt  he  had  ner- 
er  at  any  time  had  sexual  relations  with  the 
decedent  She  being  dead,  of  course  her  tas- 
tlmony  could  not  be  had.  The  evidence  on 
the  part  of.  ttie  state  was  therefore  la^ly 
drcnmstantial.  There  were  many  phases  ot 
ttie  case  In  which  the  evidence  was  conflict- 
ing. These  conflicts  were.  In  almost  all  in- 
stances, between  the  testimony  of  the  state's 
witnesses  and  that  of  defiendant,  conslstliV 
Id  the  main  of  his  denial  of  their  statements 
as  to  his  conversatlQiui  and  conduct  The 
tonaex  peramal  chastity  of  the  deeedott  was 
not  directly  attadied,  and  the  erldeooe  In  its 
support  was  sufficient  for  Its  submission  to 
the  jury.  The  evidence  traded  to  prove  that 
for  pertiaps  a  year  or  more  defendant  and 
Miss  Ferry  were  often  tofseXbett  waiting 
upon  her  as  a  dwe  associate  If  not  a  suitor; 
tiiat  he  frequottly  visited  her  at  her  home, 
on  one  or  two  occasions  remaining  wltti  her 
In  the  parlor  or  sitting  room  all  night ;  that 
tbey  were  oftra  seen  upon  the  streets  of 
the  Tillage  where  they  resided,  both  by  day 
and  night,  and  at  one'  time  were  In  the 
store,  where  defendant  was  employed  as  a 
derk,  after  night  and  without  a  light  She 
was  employed  in  a  hotel,  where  her  last 
sickness  came  upon  her,  and  from  where  she 
was  removed  to  her  home  a  short  time  be- 
fore her  death.  While  she  was  sick  at  the 
Imtel,  he  visited  her  and  appeared  to  be  In- 
terested In  her  case  and  In  the  physicians 
employed.  One  physician  testified  that  some 
six  weeks  before  her  death  dtfendant  applied 
to  him  for  "medicine  to  cause  a  girl  to  come 
aroond**;  that  he  said  to  the  physician  the 
girl  was  pr^^iaut  and  the  request  was  re- 
fused. The  father  of  the  decedent  testified 
tbat  at  the  time  of  the  arrest  of  defendant 
tbey  had  a  conversation  In  which  defendant 
requested  the  father  to  help  htm  out  of  his 
troable,  and  in  which  he  admitted  the  illicit 
rations,  but  denied  having  taken  any  part 
In  causing  the  abortion  which  resulted  in 
the  death  of  Edith.  There  waS  other  evi- 
dence of  a  more  or  less  criminating  charac- 
ter, but  which  we  need  not  recount  Prae- 
Ucally  all  of  the  alleged  admissions  and 
statements  were  denied  by  defendant  tipon 
the^  witness  stand,  but  the  nuttter  of  the 
troth  or  falsity  of  the  testimony  was  for  de- 
cision by  the  jury,  and  with  that  feature  of 
the  case  we  can  have  nothing  to  do;  the 
evidence  being  sufficient  to  submit  to  them. 

[I]  The  physicians  who  attaided  the  dece- 
dent lu  her  last  slc^ess  were  called  as  wit- 
nesses, and  testified  as  to  her  condition  at 
tbat  time  and  the  cause  of  her  death.  Their 
testtmony  was  objected  to  on  the  ground  that 
It  violated  the  law  of  privileged  communica- 
tions. The  contention  is  probably  based  on 
the  provisions  of  sections  383  and  834  of  the 
Ovll  Code,  which  prohibit  the  disclosure  of 
confidential  communications  to  a  physician, 
etc.  The  {diysldaiis  testified  to  the  physical 
&cti  dlacovwed  by  than  in  their  treatmott 


of  the  decedoit,  and  as  to  their  conm 
treatment  We  had  never  understood  that 
the  rule  extended  so  fiir  as  Is  claimed  by  ds- 
fttidant  The  testimony  had  no  reference 
to  him,  and  there  was  nothing  for  him  to 
waive.  The  prohibitions  of  the  section  were 
not  In  his  **ftiv)»."  So  for  as  we  are  aware, 
the  proviitou  ot,  th»  section  bare  never  been 
held  to  apply  to  cases  of  this  kind.  Mo  au- 
thorities so  holding  are  dted.  Communica- 
tions between  pattoit  and  physician  were  not 
privileged  at  common  law,  but  depend  alone 
upon  the  statute.  It  Is  to  be  applied  only  as 
between  than,  uid  Is  for  the  protection  of 
the  patient  1  Wharton,  Criminal  Evidence 
(10th  Ed.)  I  Sie;  Hank  v.  State,  148  Ind. 
238,  260.  46  N.  E.  127.  47  N.  B.  466;  Boyle 
V.  Northwestern  Mutual  Bellitf  Ass'n,  95  Wis, 
312,  322,  70  N.  W.  361 :  Plerson  T.  People,  79 
N.  Y.  424,  488,  86  Am.  Rep.  624.  In  Under- 
hiU,  Criminal  Evidence  (2d  Ed.)  |  180,  It  Is 
said:  "A  construction,  which  would  operate 
to  conv^  a  statutory  provision,  Intended 
to  protect  a  patient  from  a  damaging  or  ob- 
jectional  disclosure,  into  a  protection  for  a 
person  accused  of  the  murder  of  the  patient 
cannot  be  admitted,  nor  can  he  believe  that 
such  was  the  legislative  intent" — citing  Peo- 
ple V.  Harris,  136  N.  T.  423,  33  N.  E.  65; 
Hank  V.  State.  148  Ind.  238,  46  N.  E.  127, 
47  N.  E.  466.  We  are  unable  to  see  that  the 
same  class  of  evidence  is  inadmissible  In 
cases  of  this  kind.  There  was  no  error  In 
the  admission  of  the  physicians'  testimony. 

[4]  Some  objection  is  made  to  the  action 
of  the  court  In  refusing  to  give  the  jury  cer- 
tain instructions  requested  by  defendant  and 
In  giving  instructions  by  the  court  upon  its 
own  motion.  We  have  examined  all  with 
care,  and  are  unable  to  detect  any  error  In 
the  matters  named.  The  principles  Involved 
in  the  iostructlwia  refused  were  sufficiently 
Included  In  those  given,  and  we  find  no  prej- 
udicial error  In  any  Instructions  given  and 
complained  of.  We  have  examined  all  in- 
structions, both  given  and  refused,  and  are 
persuaded  that  the  cause  was  fairly  and 
fully  submitted  by  the  instructions  given. 
An  analysis  of  each  would  extend  this  opin- 
ion to  an  unwarrantable  length  without  the 
accomplishment  of  any  compensating  results. 

Upon  the  close  of  the  state's  evidence,  and 
also  after  the  evidence  had  all  been  glv^, 
the  defendant  moved  the  court  for  a  directed 
verdict  in  his  favor.  The  motions  were  both 
overruled,  and  to  which  defendant  excepted. 
The  action  of  the  court  thereon  Is  now  as- 
signed as  error.  Since  our  couduslon  upon 
the  whole  case  necessarily  covers  the  ques- 
tions presented  by  the  motions,  they  will  not 
be  specifically  noticed  nor  s^rately  dis- 
cussed. 

[E]  Complaint  Is  made  of  the  alleged  ac- 
tion of  the  bailiff  in  charge  of  the  Jurors 
during  their  deliberations.  It  is  claimed  by 
the  state  that  the  affidavits  upon*  which  the 
matter  was  submitted  to  tiie  court  are  not 
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preserved  !□  the  bill  of  exceptfons,  altbougb 
set  oat  In  the  abstract.  We  do  not  pass  up- 
on the  question  of  their  treservatloD,  for  the 
reason  that,  were  the  facts  as  sCated  In  de- 
fendant's affida^•lts  true,  «ve  would  hesitate 
to  set  the  verdict  aside  on  ibat  ground  alone. 
But  tli^  are  contradicted  by  other  affidavits, 
thna  presenting  a  question  of  fact,  and  we 
cannot  say  that  the  dedsion  of  the  court 
thereon  was  wrong. 

With  the  full  appreciation  of  the  Import- 
ance of  this  case  to  defendant,  we  have  ex- 
amined the  evidence  adduced  upon  the  trial, 
and  are  satisfied  that  the  queKtlons  present- 
ed were  properly  submitted  to  the  jury,  and 
were  for  their  determination. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  district  court  la  af- 
firmed. 


STATE)  ex  rel.  BENSOK  v.  MAYOB  AND 
COUNCIL  OF  CITT  OF  HAST- 
INGS et  al.    (So.  17,ri04.) 
(Sapreme  Court  of  Nebragka.   Ort.  18,  1912,) 
On  petition  for  rehearing.  Overruled. 
For  former  opto  Ion,  see  91  Neb.  .104,  180 
N.  W.  XOSS. 

John  M.  Bagan,  of  Hastings  (Geo.  W.  Tlb- 
of  Hastings,  of  counsel),  for  appellant 
W.  U  Hand  and  Frank  B.  Be«nan,  both  of 
Kearny,  amid  curiie.   John  C.  Stevens,  of 
HaiiHngw,  for  appellee. 

PER  CUBIAM.  This  cause  was  argued 
and  submitted,  and  In  due  time  a  decision 
was  rendered.  The  opinion  is  reported  in 
91  Neb.  8(H,  135  N.  W.  102&  A  motion  and 
briefs  for  rehearing  were  filed,  and,  upon 
further  reflection  and  examination,  some  of 
the  members  of  the  court  became  doubtful  of 
the  correctness  ^  the  decision,  and  argu- 
ment was  ordered  npon  the  motion  for  re- 
hiring. When  the  cause  was  called  for 
hwring,  ft  was  shown  that  the  respondents 
Iiad  complied  with  the  commands  of  the 
alternative  writ  of  mandamus  in  all  things, 
and  no  rights  could  be  protected  or  oiforoed 
by  any  furtlier  hearing. 

The  motion  for  rehearing  Is  overruled. 


PETERSON  T.  LINCOLN  COUNTY  (JOHN- 
SON, Intervener).    (No.  16,731.) 
(Supreme  Conrt  of  Nebraska.  Get  IS,  1912;) 

(Byllalua  iy  the  Court.) 

1.  Appbai.  and  Erroh  (i  388*)  —  Review  — 
Amenduent  in  Appeixate  Court. 

Under  section  144  of  tlie  Code,  power  is 

given  the  court  to  conform  the  pleadings  to 

the  proof  in  an  appellate  court  only  "where 

the  amendment  does  not  change  subBtantlally 

the  claim  or  defense." 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent.  Dig.  SI  3617-3619;   Dec.  Dig.  S 

888.*  1 


2.  Appeal  and  E^kbob  ({  888*)  —  Rxvxnr  — 

AUENDUENT  IN  APPELLATE  COUBT. 

The  power  of  the  Sapreme  Court  to  per- 
mit an  amendment  u£  a  pleading  to  conform  to 
the  nroofii  is,  as  a  rule,  only  exercised  to  sus- 
tain a  judgment,  and  not  to  reverse  it,  except 
where  it  Wiarly  appears  that  a  refusal  to  per- 
mit the  amendment  would  cause  a  mtseamage 
of  justice. 

[Ed.  Notew—For  otJier  cases,  see  Appeal  and 
^^r.  Cent  Dig.  H  3617-W9;  Dee.  Die  f 

3.  QniETiNO  Title  (|  84*)— Pbockbdivqb — 

Pleadings  and  Pboof. 

The  record  examined,  and  held  that  the  de- 
cree of  the  district  court  is  sustained  by  the 
pleadings  and  proof  upon  wluch  it  was  based. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  SS  69-72,  76;  Dec  Dig.  {  34.*] 

Sedgwick  and  Hamer,  JJ^  dissent.  Letttm, 

J.,  dissenting  In  part. 

Appeal  from  District  Court,  Lincoln  Conn- 
ty ;  Grimes,  Judge. 

Action  by  Nels  Peterson  against  the  County 
of  Lincoln,  impleaded  with  Albert  Johnson, 
intervener.  From  a  judgment  for  plaintifl*. 
the  Intervener  appeals.  Affirmed. 

Halleck  F.  Rose  and  John  A.  Sheean,  Iwtli 
of  Omaha,  and  Albert  Muldoon,  of  North 
Platte,  for  appellant  L.  E.  Boacta,  B.  EK. 
Evans,  and  Hoagland  &  Hoaitond,  all  of 
North  Platte,  for  appellee^ 

FAWGETT,  J.  This  suit  was  instltated 
In  the  district  court  for  Lincoln  coun^  to 
quiet  plalntliTB  Utie  to  certain  lands  in  that 
county,  described  in  plalntUCs  petition.  De- 
fendant William  Bobb  was  holding  as  grantee 
of  the  defendant  connty  under  a  title  ol>- 
tained  in  a  tax  forecloaure  proceeding  which 
was  void  by  reason  of  the  tact  that  in  aoch 
proceeding  service  was  had  by  publics tlou 
upon  the  then  record  owner  as  a  nonresi- 
dent, when,  in  fact,  he  was  an  actual  resi- 
dent of  this  atata  Albert  Johnson,  whom  we 
Arlll  herelnaftw  designate  as  defendant.  In- 
tervened, and  as  an  answer  and  cross-petitiou 
to  plaintiff's  petition  alleged,  substantially, 
that  he  purchased  the  land  in  controversy  lii 
1893,  aud  rented  the  same  to  plaintiff  for 
that  year  and  the  year  following;  that,  ou 
account  of  a  lack  of  rainfall  and  of  hot 
winds  during  those  years,  no  crops  were 
raised,  and  that  plaintiff  moved  off  without 
paying  any  rent,  and  defendant  being  un- 
able to  obtain  a  renter,  was  unable  to  pro- 
cure the  money  with  which  to  pay  taxes : 
that  a  few  years  thereafter  plaintiff  returned 
to  Saunders  county,  where  defradant  resid- 
ed, and  represented  to  defendant  that  the 
laud  was  valueless,  and  advised  him  not  to 
attempt  to  redeem  the  same ;  that  defendant 
had  no  further  knowledge  or  information 
concerning  the  land  until  about  a  month 
prior  to  filing  his  answer  and  cross-petltton, 
but  still  believed  the  land  to  be  valueless, 
and  not  worth  the  taxes  assessed  against 
It;  that  some  time  prior  to  iiarch  6,  1909. 


*For  other  euet  m«  sadio  tople  ud  ssetlon  NUHBBB  In  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Scries  A  Rap'r  Indeua 
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plftlntlfl  made  a  trip  to  Unooln  coant7.  vlalt- 
ed  the  land,  and  saw  that  eaid  comity  was 
enjoying  a  heavy  annual  rainfall ;  that  good 
crops  were  being  raised,  and  that  the  land 
was  worth  the  sum  of  $3,000;  that  upon  bis 
return  from  Llncohi  county  he  asked  de- 
fendant if  he  still  owned  the  land,  and,  upon 
receiving  an  aflbmative  answer,  suggested 
that  he  was  going  back  to  Lincoln  county, 
and  would  look  up  the  land  in  controversy, 
"at  the  same  time  Informing  this  defendant 
that  he  understood  land  was  'picking  up'  a 
little,  and.  If  it  was  worth  the  taxes  against 
it,  be  would  make  this  defendant  an  ofTer 
on  IV* ;  that  at  that  time  plaintiff  was  fully 
aware  of  the  value  of  the  land,  but,  In  order 
to  mislead  and  defraud  defendant,  led  de- 
fendant to  believe  that  he  knew  nothing  of 
It;  that  a  short  time  thereafter  he  came 
to  defendant  and  represented  that  he  was  in- 
tending to  move  out  to  Lincoln  county,  and 
take  "a  bunch  of  horses"  with  htm;  that 
he  would  need  some  place  for  them  to  ran 
in.  and  that  under  those  conditions  be  be- 
lieved be  could  afford  to  pay  off  tbe  taxes 
on  tlie  land,  and  glre  defendant  flOO  for 
a  deed  to  the  same;  that  It  was  risky  to 
pay  tbat  mndi  for  It ;  that  perhaps  It  would 
be  impossible  to  redeem,  bn^  as  he  needed 
a  i^ce  to  nm  Us  horses,  he  would  do  it; 
that  defendant  asked  time  to  think  it. over, 
but  plaintiff  insisted  that  unless  be  could 
mate  tbe  deal  at  <woe  he  would  not  buy; 
that  be  was  buying  only  because  he  was 
moTing  out  and  wanted  the  land  to  nm  bis 
horses  on ;  that  defendant  bad  not  seen  the 
l^roperty  since  1808,  was  not  aware  of  the 
changed  climatic  conditions,  believed  the 
land  was  valueless,  relied  upon  the  asser* 
tions  of  plaintiff,  and,  being  financially  un- 
able to  make  the  trip  out  to  see  tbe  land, 
and  not  being  able  financially  to  redeem  the 
taxes,  be  agreed  to  accept  the  sum  of  f  100  for 
the  deed,  which  he  executed  on  March  6, 1900; 
that  tbe  representations  of  plaintiff  were 
false  and  known  to  be  false  when  made; 
tbat  the  same  were  falsely  and  fraudulently 
made  for  tbe  purpose  of  misleading  the  de- 
fendant, and  causing  him  to  convey  a  val- 
oable  right  for  practically  nothing;  that 
tbe  land  was  well  worth  (2,600  In  excess  of 
tbe  taxes  and  assessments,  and  that  defend- 
ant Robb  had  no  valid  title  to  said  prop- 
erty, all  of  which  was  well  known  by  plain- 
tiff. Defendant  then  tenders  plaintiff  a  re- 
turn of  the  $100  received  by  him  for  the 
deed,  ending  iwlth  a  prayer  that  defendant 
Robb  take  nothing,  and  that  the  deed  from 
defendant  and  his  wife  to  plaintiff  be  can- 
celed, and  that  his  title  be  quieted. 

For  reply  to  the  answer  and  for  answer 
to  tbe  cross-petition  of  defendant  Johnson, 
plalntifl  traversed  the  allegations  in  such 
answer  and  cross-petition  with  general  and 
q>eclflc  deiials,  and  alleged  that  by  the  deed 
of  Ifareh  6tb  be  purchased  whatever  vn- 
lUigated  equity  defendant  had  in  the  prem- 


ises; that  at  tbat  time  d^endant  Robb  was 
claiming  to  be  the  owner,  was  In  possession 
under  the  proceedings  referred  to,  was 
denying  that  Johnson  had  any  right  or  title 
or  any  right  of  redemption;  that,  while 
plaintiff  believed  that  Jalinson  bad  an  equity 
in  the  premises  and  the  right  of  redemption, 
yet  such  rights  of  Johnson  could  only  be 
enforced  by  extended  litigation  In  tbe  courts ; 
that  prior  to  the  execution  and  delivery  of 
the  deed  plaintiff  fully  informed  defendant 
both  by  himself  and  his  agent,  1^  E.  Roach, 
as  to  the  full  rights  that  said  Johnson  bad 
in  the  premises;  tbat  Johnson  was  fully  In- 
formed that  plaintiff  and  his  attorney  be- 
lieved that  he,  Johnson,  could  enforce  his 
title  to  said  premises,  and,  after  being  fully 
informed  as  to  all  of  the  facts  and  circum- 
stances, defendant,  without  any  misrepre- 
sentation or  concealment  of  any  kind  on  the 
part  of  plaintiff,  made  the  contract  and  ex- 
ecuted and  delivered  the  deed ;  tbat  tbe  deed 
was  not  made  and  executed  until  after  John- 
son bad  fully  oonsldoed  tbe  matter  for  sev- 
eral weeks,  and  bad  made  Investigation  as 
to  his  Interest  and  rights  in  the  {Kranlses; 
that,  after  plaintiff  had  Instltnted  this  suit, 
Johnson  for  a  time  assisted  bim  In  tbe  pros- 
ecutlon  of  the  same,  and  tbat,  with  full 
knowledge  of  all  of  tbe  facts,  J<^Bon  never 
complained  to  pittbitlff  In  any  manner  with 
referoice  to  bis  contract  or  deed  until  his 
answer  and  cross-petition  was  filed  In  this 
suit;  that  Johnson  bad  not  tendered  to 
plalntifl  any  part  of  Qie  mon^  which  plain- 
tiff had  paid  Cor  tbe  deed,  and  bad  not  of- 
fered to  reimburse  plaintiff  for  any  pcurtlon 
of  bis  expenses  and  liabilities  which  be  had 
Incurred  with  reference  to  the  premises. 

The  district  court  found  that  the  tax  fore- 
closure proceeding  was  void,  and  vested  no 
title  in  defendant  Roli4>;  that  th^  were  en- 
titled to  nothing  more  than  tbe  retum  of 
the  money  whch  they  had  paid  to  the  defend- 
ant county,  and  for  subsequent  taxes,  with 
Interest  and  penalties,  which  sum  tbe  court 
found  to  be  $21G.  The  court  further  found 
upon  the  issues  Joined  between  plaintiff  and 
Johnson  tbat  for  about  30  days  prior  to  the 
making  of  the  deed  in  controversy  Johnson 
had  knowledge  of  the  condition  of  the  prop- 
erty and  title  and  had  every  opporttmlty  to 
make  investigation  concerning  the  same; 
that  there  were  no  fiduciary  relations  exist- 
ing between  Peterson  and  Johnson  with  ref- 
erence to  said  transaction,  found  the  issues 
In  favor  of  Peterson  as  against  Johnson  and 
dismissed  the  petition  of  intervention.  From 
this  decree  defendant  Johnson  alone  has  ap- 
pealed, and  the  only  question  for  our  con- 
slderatlon  is  tbe  one  presented  by  his  cross- 
petition,  viz.,  his  right  to  have  his  deed  to 
plaintiff  set  aside  upon  the  grounds  alleged 
In  his  answer  and  cross-petition  above  set 
out  Plaintiff  filed  a  motion  to  dismiss  the 
appeal  for  various  reasons  set  out  in  his  mo- 
tion.  As  the  case  must  be  affirmed  on  the 
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record,  we  hare  not  considered  the  merits 
of  this  motion,  but  overrule  the  same  pro 
forma. 

[1]  While  not  expressly,  It  Is  practically, 
conceded  In  the  briefs  of  counsel  for  defend- 
ant that  upon  the  pleadings  above  outlined 
and  the  evidence  the  decree  of  the  trial  court 
cannot  be  disturbed.  They  seek  to  avoid  this 
disastrous  result  by  now  tendering  and  ashing 
leave  to  file  In  this  court  an  amended  answer 
and  cross-petition  "to  conform  to  the  proofs 
adduced  upon  the  trial  In  the  district  court," 
In  which.  In  addition  to  what  was  alleged  in 
their  original  answer  and  cross-petition,  they 
alleged  that  plaintiff  and  U.  E.  Hoach,  a  prac- 
ticing attorney  at  North  Platte,  entered  into 
a  collusive  agreement  to  defraud  defendant 
out  of  his  land,  worth,  as  they  allege,  over 
$3,000,  for  the  mere  pittance  of  $100;  that, 
in  furtherance  of  such  collusive  agreement, 
plaintiff  induced  defendant  to  write  to  Roach 
tor  information  respecting  his  land  and  legal 
r^hts,  and  to  employ  him  as  def«idant's 
attorney  in  that  b^ialf ;  that  Roach  accepted 
the  retainer,  but,  in  violation  of  his  duty  as 
such  attorney,  he  concealed  from  d^endant 
aU  information  as  to  the  value  of  the  lands, 
and  entered  into  a  coUmdve  agreement  with 
plaintiff  to  assist  plaintiff  in  obtaining  title 
thereto  for  a  pittance,  In  which  event  plain- 
tiff and  Boach  were  to  divide  the  profits 
made  from  such  transaction.  Plaintiff  vigor- 
ously assails  the  right  of  defendant  to  file 
such  amendmrat  xijfon  the  ground  that  It  con^ 
stltatefl  a  material  diange  of  defendant's 
claim  or  dtfense,  and,  if  permissible  at  all* 
the  leave  should  have  been  sought  and  ob- 
tained In  the  Mai  court;  that,  while  an  ap- 
pellate court  may,  and  occasionally  does, 
ponuit  the  amendment  of  pleadings  to  con- 
form to  the  proofs,  for  the  pnzpose  of  sus- 
taining a  judgment  of  an  inferior  court.  It 
never  permits  such  amaidmait  for  the  pur^ 
pose  of  reversing  a  Judgment 

Defendant  made  no  request  In  the  court 
below,  either  b^ore  or  titter  judgment^  for 
leave  to  file  this  amended  pleading.  The  de^ 
cree  redtes:  "This  cause  came  on  for  trial 
before  the  court  upon  the  petition  of  the 
plaintiff,  the  answer  of  the  defradant  Robb, 
and  reply  of  the  plaintiff,  and  upon  the  an- 
swer and  crosa-]>ettUon  of  the  Intervoier,  Al- 
bert Johnson,  and  the  answer  of  plaintiff  to 
cross-petition  of  the  intervraer,  Albert  John- 
son,  and  reply  of  intervoier,  Alb«t  Johnson, 
and  the  evidence,  and  this  cause  is  submitted 
to  the  court  upon  the  pleadings  and  evi- 
dence, and  the  cause  is  taken  by  the  court 
under  advisement."  Four  days  later  the 
court  made  its  findings  and  entered  the  de- 
cree. These  recitals  clearly  advised  counsel 
that  the  court  was  basing  its  decree  upon  the 
pleadings  then  on  file,  and  if,  after  the  de^ 
cree  was  entered,  any  amendment  of  the 
pleadings  was  deemed  necessary,  or  desired, 
the  trial  court  was  entitled  to  be  advised 
thereof,  so  that  It  might  correct  its  decree, 


if  such  amendment  made  a  correction  neces- 
sary. It  would  be  sanctioning  a  very  loose 
practice  and  be  unfair  to  the  trial  court  to 
permit  an  amendment  here  under  such  dr- 
cumstanoea.  Section  144  of  the  Code  Is  re- 
lied upon  by  defendant,  but  we  do  not  thlnlc 
It  is  sufficient  to  entlUe  him  to  the  rell^  now 
sought  The  section  provides:  "The  court 
may,  either  before  or  after  Judgment,  in 
furtherance  of  Justice,  and  on  such  terms 
as  may  be  prc^r,  amend  any  pleading,  pro- 
cess, or  proceeding,  by  adding  or  striking  out 
the  name  of  an^  party,  or  by  correcting  & 
mistake  in  the  name  of  a  party,  or  a  mistake 
In  any  other  respect,  or  by  Inserting  other 
allegations  material  to  the  case,  or,  when  the 
amendment  does  not  change  substantially  the 
claim  or  defense  by  conforming  the  [deadlng 
or  proceeding  to  the  facts  proved."  That 
the  am^idment  tmdered  "substantially" 
changes  "the  claim  or  defense"  of  defendant 
is  clear.  Ttils  provision  of  the  Code  Is  found 
substantially  in  this  same  form  In  most  IC 
not  all  of  the  states  in  the  Union,  and,  so  far 
as  we  have  observed,  it  la  construed  liberally 
when  T^lef  under  It  is  sought  in  the  trial 
court,  but,  when  ap^led  to  la  an  appellate 
court  It  Is  construed  much  more  strictly.  As 
said  in  Boone,  Code  Plea^ng,  {  234: 
"Amendmrats  titter  trial  are  very  cantlou»- 
ly  allowed,  and  Che  general  rule  la  that  a 
party  who  has  not  sought  to  aioend  until 
after  be  had  been  nonaolted  la  too  late  to 
a.A  tax  a  new  trial  and  an  amendmait" 
The  proposition  thus  stated  la  in  accord  witik 
the  views  of  other  writers  and  has  received 
our  approval  in  Scott  t.  8peDeer,  44  Neb.  93, 
62  N.  W.  312. 

Upon  the  point  under  consideration,  sec- 
tion 72S  Of  the  New  Tork  Code  la  identical 
with  our  section  144.  In  AUten  t.  Clark,  86 
Hun,  SS7,  S3  N.  Y.  Supp.  464,  tin  first  para- 
graiA  of  the  syllabus  h<^:  "Un^  the 
provlakms  at  section  723  of  the  Code  of  Civil 
Procedure  power  is  given  the  court  to  con- 
form the  pleadings  to  the  proof  only  in  a 
case  "where  the  amendment  does  not  change 
substantially  the  claim  or  defau&' "  In  the 
opinion  It  ia  said:  "By  section  723  of  tlie 
Code  of  Civil  Procedure  power  is  only  gtven 
to  conform  the  pleadings  to  the  proof  In  a 
case  *wher6  the  amendment  does  not  change 
substantially  the  dalm  or  dtfensft'  Ap- 
parentiy  under  the  evldoioe  given,  Clark 
claimed  that  he  had  through  his  purchase 
from  Butler  an  absolute  title  to  the  safe^ 
As  his  answer  stood,  it  was  Insufficient  as 
a  defense.  The  amendment  sought  If  It 
amounted  to  anything,  would  substantially 
change  the  defense  set  up  in  the  pleading 
and  so  would  not  be  admissible."  In  Fitch. 
V.  Mayor,  88  N.  Y.  600.  it  Is  said:  "As  the 
case  stood  before  the  trial  court  It  was  its 
duty  to  dismiss  the  complaint  for  the  alleged 
cause  of  action  had  not  been  made  out  It 
is  not  necessary  to  restate  the  grounds  of 
this  conclusloUf  for  in  regard  to  tbem  we  con- 
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car  with  the  learned  court  b^ow.  Tbe  ap- 
pellant, however,  desires  us  to  amend  the 
complaint,  so  that  the  plaintiff  shall  be  dea- 
tgnated  as  'record  clerk  of  the  court  of  spe- 
cial sessions,'  and  supposes  that  this  may  be 
done  under  section  of  tho  Code  of  CItU 
Procedure.  If  tbe  section  applies  to  this 
court,  the  power  should  not  be  exerciaed  un- 
less It  la  plain  that  no  substantial  right  of 
tbe  adverse  party  would  be  affected.  Here 
the  case  has  t>een  tried  upon  a  differfflit  Issue, 
and  wUtaont  amendment  disposed  of  by  the 
Genial  Term.  The  application  should  have 
been  to  that  court,  or  tbe  trial  court"  We 
concur  in  the  holdings  In  the  two  cases  cited, 
and  for  tbe  reasons,  therein  given,  hold 
that  defendant's  application  is  not  within 
tbe  aeape  of  section  144;  that  tbe  pn^wsed 
amendment  clearly  changes  the  dalm  or  de- 
ftnse  of  drfendant;  that  tbe  application 
should  have  been  made  in  the  district  court, 
and  cannot  be  allowed  hera 

[2J  The  reason  assigned  by  plaintiff  why 
the  amoidment  should  not  be  pomltted  in 
this  court,  via.,  that  this  court  will  In  a 
proper  case  permit  an  amendment  to  conform 
a  pleading  to  the  proofs  for  the  purpose  of 
sustalnins  a  Judgmoit,  but  wUl  nevet  grant 
such  permission  to  defeat  a  Judgment,  Is  al- 
so tetal  to  def^dant's  right  to  this  amend- 
menL  We  turn  again  to  the  New  York  de- 
cisions. In  HcGlnnin  r.  Mayor,  6  DiUy 
(X.  T.)  416^  it  la  said:  "No  motion  was 
made  on  the  trial  to  conform  the  pleadings 
to  the  facts  proved,  or  to  amend  the  an- 
swer. It  is  now  too  late  to  do  etthw.  The 
power  of  tlie  Uenenil  Term  to  amoid  a 
pleadli^  or  to  conform  the  pleadings  to  tfie 
proo^  is  only  exercised  to  support  or  sustain 
the  Jndgmoit — aaver  to  reverse  it."  In  Stdn- 
am  T.  Strauss,  18  N.  T.  Suppu  48.'  It  is  said: 
"Two  queattons  are  raised  upon  this  appeal. 
Tbe  first  is  whether  tbe  judgment  was  void 
upon  Its  fiioe;  and  the  aecond,  whether,  as 
matter  of  fact,  and  from  proof  of  extrane- 
ous drcnmstancea,  it  was  Inralld.  The  lat- 
ter proposition  it  Is  not  necessary  to  con- 
dder.  No  such  issue  was  presented  by  the 
complaint,  and  although  evidence  was  taken 
In  respect  thereto,  and  the  learned  Judge 
seems  to  have  passed  upon  the'  sam^  yet, 
as  it  waa  not  within  the  of  the  plead- 
Ings,  and  th^  never  having  been  amended 
for  tlie  purpose  of  conforming  the  pig^rfingfi 
to  tbe  iffoo^  this  question  was  improperly 
oonsdderal  by  the  court,  and  the  result  of 
the  decision  It.  is  not  necessary  to  review 
here.  If  It  may  be  said  that  the  court  aboold 
amend  the  pleadings  to  conform  the  same  to 
the  proof;  the  iwoof  having  been  taken  with- 
out ot^ectton,  it  may  be  suggested,  in  the 
fltst  plac^  that  ob]ectl<ms  appear  aa  to  some 
of  the  proot  and  also  that  a  comjdalnt  la 
sever  amended  for  the  purpose  of  reversing 
a  Jndgmeit,  although  sudi  amendments  are 


*  B«ported  In  fnll  In  th«  New  Toi^  8app]«meiit; 
rqMitM  u  a  meraor&ndum  declBloo  wltnoBt  opin- 
ion In  0  Boa.  619. 


made  In  some  Instances  for  the  purpose 
of  sustaining  a  Judgment"  In  Weems  v. 
Shanghnessy,  70  Hun,  175,  24  N.  Y.  Supp. 
271,  the  last  par^aph  of  the  syllabus  reads : 
"Pleadings  will  not  be  conformed  to  the 
proof  for  the  purpose  of  reversing  a  Judg- 
ment" In  the  opinion,  on  page  177  of  70 
Hun.  on  page  272  of  24  N  Y.  Supp.,  it  la 
said:  "But,  although  pleadings  are  some- 
tlmea  made  to  conform  to  the  proof  in  or- 
der to  support  a  Judgment  we  have  not  yet 
heard  of  a  case  where  such  a  practice  was 
resorted  to  for  the  purpose  of  reversing  a 
Judgment"  The  Court  of  Appeals  has  also 
spoken  on  the  subject  In  Volkenlng  v.  De 
Gra'af.  81  N.  Y.  268,  the  last  paragraph  of 
the  syllabus  reads:  "The  pleadings  In  an 
action  will  not  be  amended  on  appeal  to 
this  court  for  the  purpose  of  reversing  a 
Judgment"  In  the  opinion  by  Mr.  Chief 
Justice  Folger,  on  page  272  of  81  N.  Y.,  it 
is  said :  "It  is  urged  that  as  the  averments 
of  the  answer  show  the  true  coutract  be- 
tween the  parties,  as  shown  by  the  proofo, 
the  complaint  may  now  on  appeal  be  amend- 
ed so  as  to  conform  to  the  proote,  and  Judg- 
ment be  given  thereon  for  the  plaintiff;  and 
Bate  V.  Graham,  11  N.  Y.  237,  Pratt  v.  Hud- 
son R  R.  Co..  21  N.  Y.  a05,  and  Haddow  r. 
Londy,  SO  N.  Y.  820,  are  cited.  Oliose  were 
cases  Qt  a  recovery  by  the  plaintUEs  below 
and  an  aintefti  by  defendant  to  this  court 
We  may  not  amend  the  pleadings  on  appeal 
so  Uiat  we  may  reverse  a  Judgment" 

The  Snprone  Court  of  Vermont  has  had 
the  same  question  under  consideration,  and 
in  Chaffee  v.  Rutland  B.  Oc  71  Vt  381^  46 
AtL  760,  it  is  said :  **An  amendment  Is  not 
allowed  If  It  Introduces  a  new  cause  of  ac- 
tion. An  amendmoit  In  the  case  before  us 
is  only  permitted  in  ordra  that  the  pleadings 
may  conform  to  Oie  pnx^  and  for  tbe  pur- 
pose of  sustaining  tlie  Judgment,  not  revis- 
ing it  (1  Ency.  PL  A  Pr.  682) ;  ft>r.  as  said 
by  RedfleUU  G.  J.,  in  White  Blver  Bank  v. 
Downo*,  29  Vt  332,  'an  amendment  will 
cure  error,  but  cannot  create  it' " 

Upon  this  brandk  of  the  case  counsel  for 
defendant  dte  Humphries  v.  Spafford,  14 
Nek  488,  16  N.  W.  Oil,  Roman  v.  Steele,  18 
Neb.  662,  26  N.  W.  472,  and  Bennett  v.  Banm, 
90 -Neb.  320,  183  N.  W.  439.  In  Humphries 
V.  SpafCord.  supra,  the  suit  was  for  the  fore- 
closure of  a  morti^ig&  In  the  petition  plain- 
tiff appears  to  have  made  a  mistake  in 
stating  the  amount  due  upon  the  notes,  and 
this  court  held:  "If  the  amount  actually 
due  on  the  two  notes  be,  as  we  Infer  from 
tbe  brief  of  counsel,  greater  than  Is  all^d. 
If  ahe  desire  it,  the  plaintiff  may  take  leave 
to  amend  her  petition  so  as  to  correct  the 
mistake,  upon  the  terms  of  paying  all  ac- 
crued costs,  and  have  tbe  case  remanded  to 
the  district  court  to.  make  the  amendment, 
and  for  farther  proceedings.  We  have  no 
doubt  whatever  that  an  amoidment  at  this 
stage  of  the  case  is  In  harmony  with  section 
144  of  tbe  Code,  where  tbe  ends  of  Justice 
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seem  to  demand  It  Bat,  If  no  amendment 
be  desired,  for  the  reasons  stated  the  Judg- 
ment will  have  to  be  affirmed."  The  mling 
there,  If  Justifiable  at  all,  Is  under  the  clause 
of  section  144 :  "Or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect"  The  case  has  no  reference 
to  the  clause  of  section  144,  under  which  re- 
lief is  sought  here.  In  Homan  t.  Steele,  su- 
pra, the  plaintiff  recovered,  and  in  consider- 
ing the  case  Ma:^well,  J.,  said :  "It  is  claim- 
ed that  the  action  should  have  been  to 
recover  on  a  quantum  meruit  and  not  upon 
the  contract  ♦  *  ♦  The  few  days  which 
elapsed  after  the  time  fixed  for  the  comple- 
tion and  occupation  of  the  building  and  the 
time  in  which  it  was  actually  completed  and 
occupied  do  not  in  our  view  affect  the  right 
to  recover.  The  defendant's  attorneys  in 
their  brief  virtually  admit  this,  but  say  the 
action  should  not  have  been  upon  the  con- 
tract This  objection  should  have  been  made 
on  the  trial  to  be  available  here.  Where 
proof  has  been  Introduced  without  objection 
which  would  entitle  a  plaintiff  to  recover, 
this  court  would,  if  necessary,  permit  an 
amendment  of  the  petition  to  conform  to  the 
proof,  or  remand  the  cause  to  the  district 
court  for  that  purpose."  In  other  words,  if 
in  that  case  it  had  been  necessary  in  order 
to  sustain  plalntlfTs  Judgment  (not  to  re- 
verse it),  the  court  would  have  permitted  an 
amendment  of  the  petition  to  conform  to 
the  proof,  or  would  have  remanded  the  cause 
to  the  district  court  "for  that  purpose,"  but 
not  for  a  new  trial.  In  Bennett  v.  Baum, 
supra,  counsel  rely  upon  the  tenth  paragraph 
of  the  syllabus,  which  reads:  "Where  It  is 
clear  that  all  of  the  evidence  to  sustain  or 
defeat  an  Issue  was  adduced  by  the  respec- 
tive litigants  in  an  equitable  action  in  the 
district  court  H  Is  competent  on  an  appeal 
for  this  court  in  the  interests  of  Justice  to 
permit  amended  pleadings  to  be  filed  so  as 
to  conform  to  that  proof."  Even  under  this 
syllabus  defendant  would  not  be  entitled  to 
the  amendment  tendered,  for  the  reason  that 
it  is  not  clear  In  this  case  that  all  the  evi- 
dence to  sustain  or  defeat  an  issue  was  ad- 
duced "by  the  respective  litigants."  On  the 
contrary,  it  is  urged  by  plaintiff  here  that 
if  the  proposed  amendment  had  been  made 
in  the  court  below,  they  could  have  met  and 
overcome  It  Whether  this  be  true  or  not 
the  fact  is  they  did  not  have  the  opportunity 
to  meet  it  upon  the  trial  below,  nor  did  the 
trial  court  bave  any  opportunity  to  pass  upon 
It.  But  let  us  see  why  the  amendment  was 
jiermitted  In  Bennett  v.  Baum.  In  the  opin- 
ion on  page  837  of  90"  Neb.,  on  page  445  of 
133  K  W.,  Root  J.,  said:  "But  however 
liberal  we  may  desire  to  be  in  affirming  a 
Judgment  we  cannot  sustain  a  finding  which 
Is  not  responsive  to  any  allegation  in  the 
pleadings,  nor  to  a  theory  mutually  adopted 
by  the  litigants  in  the  district  court.  We 
have  the  authority  to  permit  amendments  in 
this  court   We  therefore  shall  permit  the 


plaintiffs,  If  they  are  so  advised  by  counsel, 
to  amend  their  petition  bo  as  to  allege  each 
facts  as  will  Justify  us  in  sustaining  the 
decree  quieting  title  in  the  Bennett  Company 
to  all  of  the  real  estate  described  in  the  ref- 
eree's report  and  to  a  decree  for  a  specific 
performance  of  their  contract  for  one-fifth 
of  the  (200,000  capital  stock  of  the  Ben- 
nett Company.  Ordinarily  rach  amaidmeiitB 
would  not  be  permitted. 

In  the  instant  case  counsel  for  the  defrad- 
ants  strenuouBly  objected  to  the  introduc- 
tion of  all  evidence  touching  title  to  thla 
real  estate.  We  are  confident  however,  that 
the  defendants  will  not  be  prejudiced  by  the 
amendments,  because  all  features  of  the 
transactions  touching  those  subjects  have 
been  testified  to  by  the  oiUy  persons  having 
knowledge  thereof,  and  this  litigation  should 
cease  at  as  early  a  day  as  possible"  It 
will  be  seen  that  there  Is  nothing  in  any  one 
of  the  three  cases  cited  which  conflicts  with 
the  holdings  of  the  New  York  and  Vermont 
courts,  herein  adopted  by  us.  The  amend- 
ment tendered  is  not  for  the  purpose  of  sus- 
taining a  Judgment,  but  for  the  purpose  of 
reversing  It  not  to  cure  error,  but  to  create 
it  In  the  opinion  of  the  writer.  In  which 
he  is  not  alone,  such  a  request  should  never 
be  allowed  In  this  court;  but  a  majority  of 
the  court  are  of  the  opinion  ttiat  we  should 
not  go  further  than  to  hold  that:  "The 
power  of  the  Supreme  Court  to  permit  an 
amendment  of  a  pleading  to  conform  to  the 
proofs  is,  as  a  rule,  only  exercised  to  sustain 
a  Judgment  and  not  to  reverse  it  except 
where  It  clearly  appears  that  a  refusal  to 
permit  the  amendment  would  cause  a  mis- 
carriage of  Justice."  As  this  case  does  not 
present  such  a  situation,  the  request  of  de- 
fendant to  file  the  amended  pleading  tender- 
ed Is  denied. 

[3]  The  only  question  left  Is:  Is  the  de- 
cree of  the  district  court  sustained  by  the 
pleadings  and  proofs  upon  which  it  was 
based?  After  a  careful  reading  of  the  entire 
record,  we  feel  that  that  question  most  be 
answered  In  the  affirmatlva 

The  Judgment  of  the  district  court  Is  there- 
fore affirmed. 

ROSE,  J.,  took  no  part 

LETTON,  J.  (dissenting  in  part).  I  do  not 
a^ree  with  the  proposition  that  the  proposed 
amendment  changes  the  "claim."  The  action 
is  based  on  fraud.  The  tendered  amendment 
mere>y  adds  another  specification  of  fact 
tending  to  establish  the  same  Otherwise^  l 
concur. 

SEDGWICK,  J.  (dissenting).  The  majori- 
ty opinion  announces  two  new  propositions 
of  law,  neither  of  which  have  been  so  de- 
termined heretofore  by  this  court 

1.  The  first  propositlou  is  that  in  an  ac- 
tion for  fraud  where  facts  constituting  the 
alleged  fraud  are  stated  an  amendment  whtcb 
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alleges  additional  facts  constitiitliig  tbe  same 
fraudulent  transaction  changes  8ut)8tantial- 
ly  tbe  claim  or  defense,  so  that  sncb  an 
amendment  cannot  be  allowed  in  any  case 
after  Judgment  Section  144  of  tbe  Code 
contains  tbe  language:  "Tbe  court  may,  ei- 
ther before  or  after  judgment,  in  further- 
ance of  Jnstloe,  and  on  sucb  terms  as  may 
be  proper,  amend  any  pleading  •  «  • 
when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense  by  conform- 
ing tbe  pleading  or  proceeding  to  tbe  facts 
proTed.**  What  does  the  statute  mean,  by 
the  words  "change  substantially  the  claim"? 
In  one  Booae  of  these  words  any  change  of 
t  petition  which  would  admit  of  a  different 
decision  than  could  be  supported  tbe  orlg- 
toal  petition  would  of  course  be  a  substan- 
tial change,  but  unless  such  a  change  can  be 
made— that  la,  unless  a  pleading  can  be 
amended  so  as  to  sapport  a  dlffernit  Judg- 
ment—tha«  woDld  nerer  be  any  object  In 
making  the  amendment.  The  purpose  of 
allowlnc  the  amendment  is  to  support  a 
Judgment  that  otherwise  would  not  be  sup- 
ported, and  this,  €t  course,  In  the  ordinary 
sense  of  tbe  word,  Is  a  very  substantial 
change.  We  have,  however,  generally  held 
that  to  change  "the  claim"  la  to  substitute 
a  new  cause  of  zetUm  for  the  fbrmer  one  or 
to  add  a  new  cause,  of  action  to  the  former 
ott^  and  I  suppose  that  the  purpose  of  this 
ptoTlso  in  tbe  statute  is  to  prevent  an 
amendmmt  that  would  allege  a  new  cause 
of  action,  and  not  to  preroit  any  change  or 
amendment  that  would  add  to  or  make  more 
oKtaln  flie  eanse  of  action  jxpoa  which  the 
suit  was  based.  And  then;  again,  to  change 
substantially  the  claim  Is  not  limited  to 
dianglng  the  claim  alleged  bi  the  original 
pleading,  but  under  the  liberal  practice  of 
our  Code  must  be  h^  to  mean  the  claim 
actually  tried  In  the  lower  court,  whether  it 
was  In  the  pleadings  or  not  I  think  that 
the  opinion  gives  the  wrong  construction  to 
the  language  of  the  statute  in  that  regard. 

2.  I  am  stUl  more  strongly  opposed  to  the 
new  construction  which  is  glvoi  to  the  statute 
In  another  respect  Tbe  second  paragraph  of 
the  syllabus  Is:  "The  power  of  the  Supreme 
Court  to  permit  an  amoidment  of  a  pleading 
to  conform  to  the  proofs  Is,  as  a  rule,  only 
exercised  to  sustain  a  Judgment,  and  not  to 
reverse  it,  except  where  it  clearly  appears^ 
that  a  refusal  to  permit  the  amendment 
would  cause  a  miscarriage  of  Justice."  There 
are  many  decisions  of  this  court  to  which  it 
is  held  that  a  pleading  may  be  amended  aft- 
er Judgment  to  conform  to  the  proofo,  and  in 
all  of  them  the  language  Is  general  and  no 
distinction  made  as  to  whether  such  amend- 
ment will  sustain  or  reverse  tbe  Judgment 
of  the  trial  court  Tbe  first  ease  cited  and 
reviewed  In  tbe  majority  opinion  is  Humph- 
ries V.  Spafford,  14  Neb.  488,  16  N.  W.  911. 
The  opinion  was  by  Chief  Justice  Lake. 
The  petition  In  foreclosure  failed  to  allege 


that  no  payments  had  been  made  on  the 
note;  the  allegation  being  that  no  payments 
were  made  at  the  particular  time  when  tbe 
notes  fell  due.  The  petition  also  failed  to 
allege  that  the  defendant  failed  to  pay  in- 
terest "witliln  ten  days  after  due."  The  al- 
legation was  that  he  failed  to  pay  it  on  the 
particular  day  on  which  it  came  due.  The 
trial  coort  therefore  held  that  one  of  tbe 
notes  was  not  due  and  refused  to  give  the 
plalntlft  Judgment  thereon.  Tbe  plaintiff  ap- 
pealed, and  the  Supreme  Court  held  tliat  up- 
on appeal  her  petition  might  be  amended  in 
accordance  with  the  evidence  upon  tbe  trial, 
and  that  the  case  would  be  remanded  to  the 
trial  court  for  that  purpose,  if  she  decided 
to  so  amend.  This  was  a  direct  holding  that 
the  pleadings  would  be  amended  for  the  pur- 
pose of  reversing  the  Judgment  of  tbe  trial 
court  In  regard  to  this  case  tbe  opinion 
says:  "Tbe  ruling  there,  if  Justifiable  at 
an,  is,  under  the  clause  of  section  144,  'or 
by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect' " 
But  section  144  of  the  Code  provides  that 
a  pleading  may  be  amended  "by  correcting  a 
mistake  In  the  name  of  the  par^,  or  a  mis- 
take in  any  other  respect,  or  by  Inserting 
other  allegations  material  to  the  case."  In- 
serting other  allegations  material  to  the  case 
is  precisely  upon  the  same  basis  in  the  sec- 
tion as  correcting  a  mistake  In  the  name  of 
the  par^  or  a  mistake  in  any  other  respect, 
and  the  fact  that  the  pleading  may  be 
amended  by  inserting  other  allegations  "ma- 
terial to  the  case"  shows  dearly  that  the 
next  clause,  that  amendments  may  be  made 
when  they  do  not  "change  substantially  the 
claim "  means  tiiat  th^  nuiy  be  made  un- 
less a  new  cause  of  action  or  defense  is 
stated  that  has  not  been  tried  below.  Tbe 
opinion  cites  early  cases,  mostly  from  in- 
f^or  courts,  that  hold  that  amendments  will 
never  be  allowed  for  the  purpose  of  revers- 
ing a  case,  but  I  think  that  those  cases  are 
hostile  to  the  language  of  tiie  statute  which 
dora  not  limit  the  allowing  of  amendments 
to  supporting  the  Judgment  but  requires  them 
to  be  made  when  it  is  'in  furtherance  of 
Justice"  to  have  them  made.  In  Humphries 
V.  Spafford,  supra,  the  leading  case  above  re- 
ferred to.  It  was  In  tbe  biterest  of  Justice 
to  tbe  plaintiff  to  allow  her  to  amend  her 
petition  to  conform  to  the  proofs  which 
were  made  upon  the  trial  and  reverse  the 
Judgment  of  the  district  court  refusing  to 
allow  her  to  recover  upon  both  of  her  notes, 
and  I  think  the  decision  was  right  It  has 
never  been  criticised  by  this  court  but  has 
been  apparently  universally  followed  and 
ought  to  be  adhered  to.  Suppose  that  In 
an  action  to  foreclose  a  mortgage  tbe  plain- 
tiff failed  to  make  the  technical  allegation 
that  there  had  'been  no  proceedings  at  law 
to  recover  the  debt  both  the  plaintiff  and 
the  defendant  as  well  as  tbe  court,  sup- 
posed that  that  allegation  was  in  the  peU- 
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tlon  and  tried  the  case  fully  apon  tbat  the- 
ory, tbe  proof  showing  plainly  that  there 
had  been  no  proceedings  at  law,  but  the  trial 
court  for  some  unaccountable  reason  refused 
to  enter  Judgment  for  the  plaintiff  and  the 
plaintiff  appeals  to  this  court,  and  for  the 
first  time  It  Is  ascertained  that  the  allega- 
tion that  no  proceeding  at  law  had  been  -.had 
was  omitted  from  the  petition,  would  this 
court  refuse  to  allow  such  amendment  and 
refuse  to  allow  the  plaintiff  to  recover,  that 
being  the  only  possible  objection  to  such 
recovery? 

Unless  the  case  has  been  tried  In  the  low- 
er  court,  as  though  the  proposed  amendmmt 
was  already  in  the  pleading,  the  amendment 
la  never  allowed  In  this  court  either  to  sus- 
tain or  to  reverse  the  Judgmeat.  If  It  was 
80  tried,  and  no  objection  was  made  to  the 
evidence  because  of  the  defect  In  the  pleading 
and  ttie  court  or  Jury  determined  the  issue 
as  tried,  the  amendment  will  be  allowed  in 
tills  covt,  if  necessary,  to  make  the  plead- 
ings conform  to  the  case  actually  tried,  or 
tlw  ease  will  be  diapooed  of  as  though  the 
amendment  had  been  made.  Lawsuits  were 
not  invented  to  afford  sparring  matches  to 
exhibit  the  cutaiess  of  attom^s  at  the  ex- 
pense of  Justice  to  litigants,  at  least  they 
are  not  bo  regarded  in  modem  times  In  this 
state  The  courts  are  not  looking  for  Imma- 
terial technicalities  to  defeat  Jiutlce. 

The  second  paragraph  of  the  syllabus, 
which  is  also  quoted  In  the  opinion  as  the 
view  of  the  majority  of  the  court,  does  not 
harmonize  with  the  discussion  in  the  opinion, 
and  I  think  that  discussion  Is  misleading  In 
view  of  the  quotations  made  from  the  early 
cases  in  other  Jurisdictions,  which  quotations 
do  not  fully  present  the  real  point  decided 
by  those  courts.  The  second  paragraph  of 
the  syllabus  makes  an  unnecessary  and  In- 
correct distinction  in  amendments  In  this 
court  The  true  test  Is,  Are  they  In  further- 
ance of  Justice?  And  that  depends  upon  how 
the  case  was  tried  In  the  court  below.  If 
the  parties  without  any  suggestion  of  de- 
fect In  the  pleadings  have  fully  and  fairly 
tried  the  cause,  the  pleadings  In  this  court 
should  be  made  to  state  the  cause  actually 
so  tried,  or  the  cause  should  be  disposed  of 
here  as  though  that  had  been  done. 

HAMEB,      concurs  In  this  dlasoit. 


TYLER  V.  HOOVER,    (No.  16,617.) 
(Supreme  Court  of  Nebraska.   Oct  18,  1912.) 

(ByUabv*  by  the  Court.) 
1.  HmnOlPAX.    GOBPOKATIONS     (I    706*)  — 

SntBETS— UsB  roB  Tbavei^IUgiit  of  Ac- 

TOMOBILBa. 

The  law  does  not  deaouace  the  use  of  an 
automobile  on  a  public  highway;  and  the  appel- 


lant Is  not  foUty  of  negUgence  beeaass  be  used 
one  on  the  streets  of  tM  dtj  of  Uneoh. 

[Bd.  Note^For  other  cases,  see  Munldpsl 
Corporations,  Cent  Dim.  H  161B-1S17:  Dee. 
^.^i  705;*  H{ghwayB.^«i!L  Dig.  H  46fr,  46(V- 

2.  MUNIOIPAI.     OOBPOBAnOHS     (f     706*)  — 

Stbbktb— Use  tok  Tbavbl— Bioht  or  Auto- 

ICO  BILES. 

It  is  improper  to  say  that  the  driver  of  a 
horae  attached  to  a  carnage  has  rights  In  the 
road  superior  to  the  rights  of  the  dnver  of  the 
automobile,  as  both  have  a  right  to  go  upon 
the  public  higbway,  and  each  Is  restricted  ia 
the  exercise  of  bis  rights  by  the  correspond- 
ing rights  of  the  other,  and  each  Is  entitled  to 
regulate  his  use  of  the  public  streets  and  roads 
by  the  observance  towards  others  on  the  road 
of  ordinary  prudence  and  care,  under  all  the 
circumstances. 

[Ed.  Note.— For  other  eases,  see  Mnnielpal 
Corporations,  Gent  IMg.  ff  151&-U17;  Dee. 
Dig.  I  705.»] 

5.  Municipal    Cobpobations    (|    706*)  — 
Stbebts— Use  fob  Travel— Cabb  Requibbd. 

The  restrictions  which  the  law  Imposes  on 
all  modes  of  travel  on  the  hiehways  are  sodi 
as  tend  to  secure  to  the  general  public  tiie  li^g- 
est  enjoyment  thereof,  and  most  be  observed 
and  borne  by  all  alike  upon  the  broad  ground 
that  all  have  an  equal  right  to  travel  in  safety; 
and  when  accidents  happen  as  incidents  to  rea- 
sonable use  and  reasonable  care  the  law  af- 
fords no  redress. 

[Ed.  Note.~-For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  151S-1S17;  Dec. 

4.  MoNiciPAL  Cobpobations  d  705*)  — 
Stbebts — Use  fob  Tbavel— Cabb  Rx<)uibbd. 
If  the  driver  of  en  automobile  sees  that  a 
horse  driven  to  a  carriage  is  restive  and  fright- 
ened,  he  should  take  such  course  to  avoid  In- 
flicting an  injury  as  the  dictates  of  ordinary 
prudence  may  demand.  He  should  reduce  the 
speed  of  his  vehicle,  or  stop  it  if  requested  to 
do  so,  or  if  he  sees  that  it  Is  necessary  to  avoid 
an  accident;  but. he  la  not  relieved  from  the 
duty  of  exerdsiog  ordinary  care  to  prevent 
injury  to  those  he  may  meet  or  overtake  apoa 
the  highway. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1619-1517;  Dec 
Dig.  I  76i5.*I 

6.  Municipal  Cobpobatiohs  (S  706*)  — 
Stbebts  — UsB  fob  Tbavel  — FBiOHTENiNa 
Animals. 

The  fact  that  a  horse  becomes  frightened 
by  an  automobile  upon  the  highway  does  not 
render  the  operator  of  sudi  vefalde  liable  for 
resulting  injury,  as  the  horse  has  no  paramount 
or  exclusive  right  to  the  road;  and  tbe  fact 
that  a  horse  takes  fright  at  a  vehicle  ran  by 
new  and  improved  methods,  and  smashes  things, 
does  not  of  Itself  give  the  injured  partr  a  oauae 
of  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  U  1516-1617;  Deo. 
Dig.|  705.*l 

8.  Appeal  and  Ebbob  (S§  999,  1002,  1011, 
1012*)— Review— QuEsnona  of  Fact. 

Tbe  rule  Is  weU  estabhshed  that  where 
there  ia  a  conflict  of  evidence  upon  the  material 
facts,  touching  the  cause  of  action  or  defense, 
in  an  action  at  law,  a  reviewing  court  will  not 
disturb  tbe  verdict  of  a  jury  or  the  findings  and 

1'udgment  of  the  trial  court  (O'Chander  v.  Da- 
;ota  County,  90  Neb.  3,  132  N.  W.  722) ;  but, 
where  a  verdict  is  so  clearly  wrong  as  to  in- 
duce the  belief  on  the  part  of  the  reviewing 
court  that  it  must  have  been  found  through 
passion,  prejudice,  mistake,  or  some  means  not 
apparent  in  the  record,  It  will  be  set  aside 
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<6arMd  Hodfca  *  Baldwin.  90  Nab.  122. 
132  N.  W.  928>,  aa,  aJao.  wUl  tbe  andingB  and 
jndfment  of  the  trial  conrt,  where  they  are 
dearly  against  the  weight  of  evidence  (Roberta 
r.  dty  of  Uncoln.  6  Neb.  SS2;  Southard  t. 
BehrM.  S2  Nab.  486,  72  N.  W.  860;  American 
Fire  Isa.  Co.  t.  Buckataff  Broa.  lets.  Co.,  S2 
Neb.  6T&  72  N.  W.  1M7;  Symna  Grocery  Co. 
V.  Snow  Broa..  SB  Neb.  518, 78  M.  W.  1006;  Frer- 
kfnr  T.  Xhomaa^  64  Neb.  198.  8ft  N.  W.  1005). 

[Bd.  Nat«<— For  otbw  caaea,  Me  Aoptal  and 
^*'!SS^^-^L  H  8912-8821  8886-^7, 88BB- 
.^^3990-3aM;  DeTwiril  999,  1002.  1011, 

ReeM.  C  i,,  and  Roae,  J.,  disaentlDs. 

Appeal  from  District  Court,  Lancaster 
CDontr;  FzoBt,  Jad8& 

Aetton  ti7  IBbnina  E.  Tyler  acaliut  A.  L. 
Hoorer.  FnMu  a  JadgnMnt  tor  plaintiff,  de- 
fendant appeals.  Bemaed.  and  new  trial 
orderedL 

Ball  ft  Biabop,  of  Llneoln^  for  appelant 
Cbas.  O.  Wliedon.  of  Unooln,  tm  anpellee. 

HAMWR,  J.  This  is  an  aKMal  by  the  do- 
fendaat  from  the  Judgment  of  the  district 
court  of  Lancaster  county.  1^  plaintiff 
brooght  an  action  to  reooTW  damages  for 
personal  injories  alleged  to  have  be«i  caused 
by  tbe  careless,  negligoit,  and  unlawful  man- 
Der  in  which  the  appellant,  on  the  18th  day 
of  Joly,  190^  ran.  handled,  and  managed  an 
automoMle,  so  that,  as  aUeged  In  the  peti- 
tion. It  stmdc  and  orertomed  the  carriage 
in  which  the  plaintiff  was  then  riding  with 
her  husband,  son,  and  danghter.  and  threw 
tbe  plaintiff,  with  violence,  out  of  sold  car* 
rfage  upon  a  paved  street  In  the  city  of 
Lincoln,  and  against  the  iron  inlet  guard  to 
the  city  sewer,  severely  lacerating  the  plain- 
tilTs  right  ear  and  scalp  and  bruising  and 
wounding  her.  and  thereby  causing  bar  physi- 
cal pain  and  mental  suffering  and  rendering 
her  onable  to  perform  her  household  duties 
and  potting  her  to  expense  In  procuring  med- 
icines, physicians,  and  nurses.  The  petition 
also  aUeged  that  the  defendant  was  running 
:iald  automobile  on  the  left  side  of  tbe  street 
at  the  rate  of  more  than  12  miles  per  hour, 
and  that  be  gave  no  sound  or  warning  as  he 
approached  the  intersection  of  Blerenth  and 
h  streets,  as  required  by  rules  2  and  7  of  the 
General  Revised  and  Consolidated  Ordinanc- 
es and  Special  Ordinances  of  Lincoln,  Neb., 
being  a  part  of  chapter  120  of  said  ordinanc- 
es. The  answer  admits  the  conclusion,  but 
alleged  that  the  horse  attached  to  tbe  car- 
riage wa«  wild,  fractious,  and  unsafe,  and 
tliat  tlie  driver,  who  was  the  appellee's  saa, 
was  unable  to  manage  and  control  him,  and 
that  the  horse  took  fright  and  ran  Into  the 
automobile  at  the  Intersection  of  Eleventh 
and  L  streets  in  Unooln,  and  when  the  auto- 
mobile, which  before  that  time  had  been  run- 
ning at  a  rate  of  speed  not  to  exceed  three 
or  foDr  mllGB  an  boor  aa  It  aKWoached  said 
MeiseediMi  from  the  north  on  Eleraitb 
street,  b^ag  nnder  a  complete  state  of  con- 


trol. wa»  at  oooB  alowad  and  was  ■fawd- 
ing  lUll  when  nm  into  br  tba  plaltttUTs 
hme  and  candaM  aad  that  tba  lioca*  aad 
carriage  left  the  car  after  nmnlng  Into  It. 
and  that  the  canlaas  npaet  a  short  dSiluee 
east  of  the  point  of  eoU]alan,'aad  that  tbe 
injuries  resulting  tbarefrom  were  caused  by 
the  wild  and  fractlona  character  of  tbe  bone 
and  tbe  careleasneas  and  negllgBPce  of  the 
drlTw  and  Us  Inablltly  to  handle  and  ocAtrol 
tbe  lunae.  and  that  tiie  an^ellant  used  every 
care  and  iwecaution  possible  and  In  no  way 
omtrlbuted  to  the  injuries;  that  the  plaln- 
tUC,  by  reaami  of  the  victous  oharacter  of 
the  horse  and  the  carelessness  and  negUgeoce 
of  the  driver,  who  was  hw  sen,  and  hia  in- 
abUity  to  manage  tbe  horse,  caused  the  In- 
juries complained  of.  The  tefiy  was  a  gen- 
eral doilal  of  new  matter  in  the  answer. 
Appellant  claims  that  the  eridenoe  falls  to 
prove  the  cause  of  action,  and  attempts  to 
show  that  the  Injuries  sustained  were  so 
sustained  because  the  horse  was  vicious  and 
unmanageable,  and  because  the  plalatUTs 
driver  was  unable  to  oontrol  him.  llm«B  at 
the  trial  are  also  alleged. 

The  horse  and  carriage  were  going  east  on 
L  Street  at  tbe  time  tbe  autouM^ille  was 
going  south  on  Eleventh  street  Tbe  son  of 
the  aivellattt,  who  had  gone  to  the  depot 
for  hia  mother,  and  who  was  driving  the 
ftunily  horae  and  carriage,  puts  the  horse 
and  carriage,  by  hia  testbnony,  half  way 
across  Eleventh  street  at  the  time  he  first 
saw  the  automobile  coming  along  Dleventh 
street  from  the  north,  and  then  distant  from 
the  carriage  he  was  driving  about  400  feet. 
He  was  driving  on  a  trot  As  EUeventh 
street  Is  70  feet  between  cuiiis,  he  bad  only 
8S  feet  to  drive,  if  he  went  on  straight  ahead 
towards  the  east,  before  he  would  be  across 
Seventh  street  and  out  of  the  way  of  the 
automobile  going  south.  According  to  his 
statement,  the  automobile  bad  more  than  10 
times  as  far  to  go  as  the  horse  and  buggy  be- 
fore It  would  collide  with  them,  If  tfa^  went 
straight  east  across  Eleventh  street  Tbe 
husband  of  the  appellee  corroborates  the  son 
as  to  the  whipping  of  the  horse  by  the  son; 
and  he,  by  his  evtdrace,  puts  the  horse  and 
carriage  attout  two-thirds  of  the  way  across 
Eleventh  street  when  he  first  saw  tbe  auto- 
mobile coming,  and  It  was  then  distant  from 
him  about  250  feet,  according  to  bis  opinion. 
Tbe  daughter  of  tbe  appellee  was  riding  In 
the  carriage,  at  the  time  of  the  collision, 
with  her  brother,  at  the  left  of  him  and  on 
the  front  seat,  and  the  father  and  mother 
were  in  tbe  back  seat  of  the  carrlaga  The 
daughter,  by  her  testimony,  puts  the  car- 
riage two-thirds  of  the  way  across  Bteventh 
street  whaa  she  first  saw  the  automoblH 
which  was  then  In  front  of  the  grocoy  store 
referred  to  by  the  father  In  Us  testimony, 
and  about  260  feet  north. 

Mrs.  Roy  Young  lived  at  310  South  Eler- 
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eatb  atreet^  ivrer  PfeUTs  grocery  store,  north 
of  tbft  p(4nt  of  coUlidon  and  about  one-half 
way  between  the  alley  and  -M  street  Slie 
saw  tbe  aatomobUe  going  south  past  her 
window.  "Q-^Hei  was  going  at  a  moderate 
nte  of  speedC  was  be  not?  A.  Wdl,  very 
idow ;  not  Tery  fast  Q-  Ba.  was  going  very 
slow?  A.  Yea,  sir.**  If  the  right  hind  wheel 
of  the  carriage  struck  the  automobile,  this 
could  hare  been  done,  It  would  seem,  the 
carriage  turning  and  going  northeast  with 
its  right  hind  wheel  next  to  the  antixnobilfc 
The  latter  theory  Is  siworted  by  the  testi- 
mony of  De  Tore^  Spain,  Mrs.  Herpolshei- 
mer,  Mra.  Hoover,  and  the  defendant,  Dr. 
Hoover.  Tbe  defendant.  Dr.  Hoover,  cor- 
roborated the  statement  of  lira.  Young  as 
to  tbe  speed  of  tlie  antonx^e.  B»  testified 
that  he  turned  on  tbe  brake  and  stopped  the 
car  before  the  colllBion  occurred  and  Just  as 
the  horse  started  towards  him.  Before  that 
he  was  running  slowly.  He  says  that  if  tbe 
horse,  attached  to  the  carriage  bad  gone 
straight  across  Eleventh  street  he  would 
have  missed  the  car  by  from  6  to  10  feet, 
but  that  the  lurse  turned  south  on  Elevoith 
street,  and  "all  at  once  the  horse  wheeled 
around  and  made  a  lunge  and  came  down  at 
an  angle,  as  tboofl^  he  ms  going  to  plunge 
right  Into  the  car,  and,  as  he  got  tight  up 
close  to  the  car,  then  he  swung  right  around 
to  the  left,  kind  <tt  doubled  around  the  car, 
and  struck  the  car;  and  I  had  brought  my 
car  to  a  standstill  when  his  carriage  struck 
ine,  and,  as  I  say,  that  he  kind  of  swung 
around  the  car,  and  th^  ran  on — the  dis- 
tance mis  probably  30  or  S5  feet — and  the 
horse  started  off  then  a  little  to  tbe  right, 
again  to  the  south,  and  there  the  carriage. 
It  seemed  to  me,  collided  with  tbe  curb,  and 
the  horse  went  down,  and  the  carriage  upset 
and  spilled  them  ail  oat  there."  Tills  tends 
to  stiow  that  the  frightened  horse  was  un- 
manageable, and  that  he  attempted  to,  and 
probably  did,  go  north,  and  In  that  way 
brought  the  right  hind  wheel  of  the  carriage 
in  contact  with  the  automobile  on  the  west 
side  of  the  automobile,  and  then  went  around 
the  automobile,  perliaps  behind  It  and  turned 
and  went  south  to  the  southeast  comer  of 
the  Intersection  space  of  the  two  streets, 
where  the  carriage  went  down.  It  Is  in  tes- 
timony that  there  were  marks  on  the  car. 

Lottrldge  testified  that  the  hind  wheel  of 
the  buggy  ran  over  the  wheel  of  the  auto- 
mobile, and  that  the  buggy  did  not  tip  over 
uDtii  it  Struck  the  curbstone,  which  was 
about  35  feet  from  where  It  ran  into  the 
niitomobile.  Leslie  Kelzer  testified  that  when 
he  first  saw  the  automobile  it  was  at  the 
intersection  of  Eleventh  and  Jj  streets  and 
going  slow,  and  that  the  horse  and  buggy  at 
first  were  going  east  on  L  street,  and  all 
at  once  the  horse  turned  south  on  Eleventh 
street,  and  then  that  he  turned  around  to- 
wards the  automobile  and  was  going  north- 
east at  the  time  of  the  collision.   He  says 


that  when  the  carriage  struck  the  car  it 
seemed  to  sway  around  to  the  south  and 
then  hit  the  curb  on  the  comee,  and  then 
tbe  carriage  turned  over;'  that  the  right  hind 
whed  of  the  carriage  brc^  when  it  bit  the 
curbing  or  basin.  De  Tore  testified  that  lite 
horse  and  carriage  were  going  east  on  L 
street  and  then  that  the  horse  turned  south 
on  Blemtb-  street,  and  then  reared  and 
turned  arotmd  northeast  towards  the  auto- 
mobile, as  though  he  was  going  to  run  into 
it;  tliat  the  aK>eUant  stopped  the  car,  and 
the  horse  apnng  around  to  the  soutti ;  tliat 
the  horse  was  rearing  and  plunging,  and 
tbe  carriage  turned  ovw,  and  tbe  horse  Ml 
near  the  comer  of  Elennth  and  Ij,  and  fbat 
tbe  aut<miobile  was  standing  still  when 
struck  by  the  carriage ;  that  the  driver  was 
teyhig  to  bold  tbe  horse,  but  did  not  have 
control  of  it,  and  that  the  horse  was  rearing 
and  running,  Urs.  Louise  Herpolsheimer* 
the  appellanfa  daughter,  testified  that  she 
was  In  the  aatmn<Aile,  and  that  the  horse 
was  going  on  a  swift  trot,  and  that  as  he 
reached  tbe  southwest  comer  of  Eleventh 
and  li  he  broke  into  a  run;  that  the  auto- 
mobile bad  been  slowed  down,  and  that  the 
car  was  stopped  when  the  horse  broke  and 
ran,  and  that  the  horse  seemed  to  run 
straight  for  the  car,  and  that  when  the  car- 
riage struck  the  car  it  was  standing  still; 
that  the  horse  then  went  to  the  southeast 
comer,  where  he  fell,  and  the  carriage  up- 
set; that  the  carriage  did  not.  upset  when 
it  struck  the  car;  that  the  carriage  struck 
the  right  front  wheel  of  tbe  car.  The  ap- 
pellant's wife,  Mrs.  Delia  J.  Hoover,  testi- 
fied that  as  the  horse  struck  ESeventb  street 
he  made  a  turn  as  though  going  south,  and 
then  the  driver  suddenly  lost  control  of  him; 
that  the  husband  slowed  down  the  car,  and 
that  the  carriage  hit  the  car,  and  that  the 
horse  ran  with  the  driver  trying  to  hold 
him ;  that  when  he  reached  the  corner  he 
.fell,  and  the  carriage  went  down. 

The  horse  seema  to  have  been  badly  fright- 
ened, and  ran  when  he  was  wtilpped,  and 
reared  and  plunged,  and  finally  went  down, 
and  the  carriage  upset  Tbe  right  side  of 
the  carriage  and  the  automobile  were  brought 
together;  that  the  right  hind  wheel  of  the 
carriage  was  Injured,  and  that  there  were 
marks  on  the  right  front  wheel  of  the  auto- 
mobile tends  to  corroborate  the  testimony 
of  the  forgoing  witnesses  for  the  defend- 
ant as  to  the  manner  in  which  the  injuries 
occurred.  There  is  also  testimony  which 
tends  to  show  that  the  horse  was  skittish 
and  easily  frightened:  and  It  Is  shown  that 
he  had  before  been  frightened  by  a  street 
car,  which  struck  him,  and  the  same  buggy 
was  overturned,  and  the  same  woman  was  In 
Jured. 

The  weight  of  the  evidence  clearly  show* 
that  immediately  upon  the  horse  entering  up- 
on the  Intersection  space  of  the  two  streets 
he  started  south  on  BlavcnQi  strestt  appar- 
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eotly  to  avoid  the  antomobUe.  thai  moving 
eoutb,  bnt.tlie  driver  began  whipping  him, 
and  apparently  pnlled  him  aronnd  until  he 
faced  the  automobile,  which  was  then  north- 
east  of  him,  end,  as  the  whip  was  applied, 
tbe  horse  began  to  plunge  and  rear,  and 
finally  dashed  by  the  antomofalle,  probably 
OD  tbe  west  side,  and  dose  enough  to  It  so 
that  the  right  wheel  of  the  carriage  came 
ia  contact  with  the  right-hand  front  wheel 
of  the  automobile  end  ran  orer  It ;  tbe  horse 
and  carriage  going  aronnd  the  automobile, 
probably  b^lnd  It,  and  then  going  south 
30  or  35  feet  to  the  southeast  comer  of  the 
intersection  space,  where  the  horse  fell  and 
the  carriage  went  down,  and  the  plaintiff 
was  hurt.  All  the  witnesses  say  the  horse 
went  south  immediately  after  entering 
Eleventh  street,  except  the  l>lers ;  and  near- 
ly all.  Including  the  driver,  say  the  borse 
faced  northeast  towards  the  automobile  im- 
mediately before  the  oolllsion. 

The  driver,  Edward  G.  Tyler,  testified :  "I 
was  going  northeasterly,  would  hit  the  alley 
back  of  tbe  Odd  FeUows  Hall.'* 

Lottridge  testified  that  the  horse  got  six 
or  eight  feet  into  Eleventh  street  "and  made 
a  little  turn,  as  though  he  was  going  south. 
Well,  the  man  that  was  driving  pulled  the 
horse  back.  That  turned  htm  down  this 
way,  •  •  •  down  northeast;  yes.  Tea; 
tbat  would  be  northeast.  WeU,  the  auto- 
motdle  bjr  tbat  time  came  long  here,  and  tbe 
consequence  was  the  buggy  ran  Into  the  auto- 
luoblle." 

Leslie  Kelxer  testified:  '*Well,  at  first  tbe 
bors^  It  was  going  east  On  L  street,  and 
when  It  got  over  by  Oxe  little  fountain  It 
kwked  like  It  waa  going  straight  across,  and 
all  of  a  BDdden  It  tiu-ned.  Q.  Turned  which 
way?  A.  South ;  gave  a  short  turn,  and  then 
turned  around  again  and  swung  over.  Q. 
Towards  the  automobile?  A.  Towards  tbe 
automobile.  *  *  *  Q.  And  now  in  which 
direction  waa  the  horse  going  at  tbe  time  of 
the  ooUlalDn?   A.  It  was  going  northeast." 

J.  a  De  Yore  testified:  "We  were  going 
sooth  on  Eleventh  street  and  Mr.  Tyler  was 
on  L  street,  coming  Into  Blerenth,  and  as 
tbe  horse  came  into  Eleventh  he  turned  south; 
be  was  going  south,  and  then  Ji»  reared  up 
and  swung  right  around,  and  came  right 
kind  of  northeast,  I  should  think,  right  to- 
wards the  automobile,  as  though  be  was  go- 
lag  to  ran  right  onto  IL  *  *  *  Q.  The 
wriage  stmdc  tlie  front  wheel  of  what?  A. 
The  automobUe.  Q.  What  do  you  sa7  hap- 
pened to  tlw  carriage?  A.  That  wheeled  the 
carriage  to  tbe  front  The  hone  waa  rear- 
ing and  plunging,  and  fell  down  Just  when 
th^  got  over  about  Uie  comer  of  Eleventh 
and  h,  and  then  the  carriage  turned  over." 

A  J.  Spain  teeUfled:  "Well,  I  was  atand- 
hig  on  the  nortlieast  comer  next  to  the  Odd 
Fenom  BloA  with  my  little  boy,  and  I  saw 
the  machine  coming  up  Eleventh  street,  and 
I  also  notloed  a  borae  and  buggy— «  horse 


and  carriage — coming  east  on  L  street,  and  I 
noticed  the  carriage  aa  It  came  to  the  cor- 
ner. I  noticed  the  horse  make  a  sort  of  a 
turn  south.  He  was  going  south  on  Eleventh 
street  •  •  •  Mr.  Hoover  turned  the 
wheels  of  the  automobile  to  tbe  east.  In  or- 
der to  let  the  buggy  slide  by.  *  *  *  Tbe 
buggy  did  not  tip  clear  over  until  It  stmck 
the  east  side  of  the  crossing  or  the  curbstone, 
and  I  ran  right  to  Mrs.  Tylo:,  and  I  was  the 
first  one  to  her,  excepting  Mr.  Tyler." 

Mrs.  Herpolsbelmer  testified:  "Well,  we 
were  going  south  on  Eleventh,  on  the  west 
side  of  the  street  As  we  approached  L  street, 
we  were  going  at  a  moderate  rate  of  speed. 
As  we  approached  L,  the  horse  and  car- 
riage in  question  was  seen  coming  from  L, 
going  east  ♦  •  •  When  the  borse  broke 
and  ran,  the  car  was  stopped.  The  horse 
thai  made  straight  for  it  When  the  horse 
and  carriage  struck  the  automobile,  the  au- 
tomobile was  still.  Tbe  carriage  waa  not  up- 
set On  the  contrary,  the  horse  then  went 
on  back  to  the  southeast  corner.  There  the 
horse  fell  right  at  the  crossing,  and  tbe  car- 
riage with  It,  and  they  spilled  out  •  •  • 
Q.  What  would  you  say  as  to  the  horse  be- 
ing scared  or  unmanageable?  A.  He  was 
certainly  frightened,  and  X  think  he  must 
have  been  unmanageable,  or  he  would  not 
have  come  Into  the  car.  Q.  What  did  the 
horse  do  Just  before  he  came  to  the  car?  A. 
Plmiged.  Q.  I  know;  but  what  direction 
did  he  take?  A.  Northeast  Q.  He  did  not 
Jump  into  the  car,  did  he?  A.  Well,  be  ran 
right  for  It  Q.  I  know;  but  what  did  he 
do  when  he  got  to  the  car?  Where  did  he 
go  with  reference  to  the  car?  A.  Why,  he 
went  right  around  the  front  end  of  the  car, 
and  a  Uttle  bit  to  the  north,  and  then,  of 
course,  they  pulled  him  around  the  other 
way.  Q.  So  that  tbe  horse  missed  tbe  car? 
A.  I  don't  think  that  the  horse  struck  tbe 
car;  but  the  carriage  did.  •  •  *  Q. 
Which  wheel  of  the  automobile  did  the  car- 
riage collide  with?  A.  The  rigbt-haud  front 
wheel.   That  would  be  on  the  west  side." 

Mrs.  Delia  J.  Hoover  testified:  "As  we 
came  up  Eleventh  street  nearly  to  L — I 
could  not  say  Just  the  distance — I  noticed 
Mr.  Tyler's  carriage  coming,  going  east,  and 
as  they  struck  Eleventh  street  the  borse 
made  a  little  turn,  as  though  he  was  going 
to  go  south.  My  husband  saw  tbe  borse 
there  and  the  way  he  was  doing,  and  really 
we  thought  he  was  going  south,  and  then  he 
made  a  sudden  turn.  It  looked  to  me  as 
though  he  was  going  south,  and  then  he  sud- 
denly dashed  around,  and  I  think  the  horse 
— the  young  man  lost  control  of  It  •  •  • 
My  husband  slowed  the  car  down,  and  it 
came  to  me — ^It  looked  as  though  they  were 
going  to  dash  right  Into  the  car.  I  was  very 
much  frlgntened.  Well,  it  came  out,  and 
they  did  strike  us,  and  we  had  stopped. 
They  struck  us,  hit  tbe  car,  and  then  the 
horse  ran  on.  The  young  man  was  holding 
on  and  trying  to  control  him,  and  they  went 
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acroM  the  street  to  the  coxoer.  Tbeiy  mnt 
serenlfiMt  Now,  I  cu't  tell  yon  lunr  manj 
feet;  bat  they  iratt  orer  there.  Tho  horse 
Hdl,  the  carriage  webt  down,  and  the  occu- 
pants were  aU  aplUed  out  of  eomse." 

Dr.  A.  L.  Hborer,  ttie  defendant,  testified: 
"The  hoise  seemed  to  be  excited,  and  I 
grabbed  Hie  lerer  (tf  my  car.  «  *  *  I 
crabbed  t2ie  lerer  so  as  to  control  my  car, 
slowed  It  down,  and  watdied  what  they  vren 
gohig  to  do,  and  as  their  horse  came  mto 
EleToiQi  street  he  turned  sontb.  He  was 
lEOtaig  to  turn  south  on  Eleventh  street,  made 
quite  a  decided  tarn,  and  all  at  once  the 
horse  wheeled  around  and  made  a  lunge  and 
came  down  at  an  angle,  as  though  he  was 
going  to  plunge  right  Into  the  car;  and,  as 
he  got  rl^t  up  close  to  the  car,  then  be 
swung  right  around  to  the  l^t,  kind  of 
doubled  around  the  car,  and  struck  the  car, 
nnd  I  bad  brought  my  car  to  a  standstill 
wb&a  his  carriage  struck  me,  and,  as  I  say, 
that  be  kind  of  swung  around  the  car,  and 
then  ran  on.  The  distance  was  probably  30 
or  35  feet,  and  the  horse  started  off  then  a 
little  to  the  right,  again  to  the  south,  and 
there  the  carriage,  It  seemed  to  me,  collided 
with  the  cart  and  the  horse  went  down,  and 
the  carriage  opset  and  sidled  them  all  out 
thera" 

The  great  weight  of  the  evidence  Is  that 
the  defendant  was  proceeding  slowly  on 
FSeTenth  street,  and  that  Immediately  after 
eoterlng  npon  the  intersection  space  of  Elev- 
enth and  L  streets  he  stopped  his  machine 
which  was  standing  still  a  little  west  of  the 
center  line  of  Eleventh  street,  with  the  front 
near  the  center  Une  of  L  street,  when  the 
collision  occurred.  The  madilne  was  not 
In  motion  when  the  carriage  collided  with 
It  The  horse  was  apparently  badly  fright- 
ened, and  was  very  unmanageable.  The  de- 
fendant contends  that  the  cause  of  the  col- 
lision and  Injuries  was  umnanageable  charac- 
ter and  conduct  of  the  horse,  together  with 
his  driver's  lack  of  skill  and  strength  or 
jndgm^t,  and  that  he  drove  northeast  to- 
mirds  the  automobile,  Instead  of  keeping 
away  from  it,  or  he  permitted  the  horse  to 
go  In  that  direction,  and  so  the  collision  was 
brought  about 

[I]  If  equally  capable  men,  carefnUy  con- 
sidering the  evidence,  may  honestly  differ  as 
to  the  facts  of  the  case,  then  it  Is  one  pe- 
culiarly adapted  to  the  Jury ;  and  tbehr  ver- 
dict should  stand,  even  though  this  court 
should  unanimously  conclude  that  a  diffw^ 
ent  verdict  ought  to  hare  been  readied,  tmt 
Is  at  the  same  time  of  the  opinion  that  the 
\-erdlct  la  not  against  the  weight  of  the  evi- 
dence. It  may  sometimes  seem  to  be  a  nar- 
row and  uncertain  line  which  determinea  the 
reviewing  court  to  follow  after  the  weight 
of  evldttice,  Instead  of  following  that  whldi 
seems  to  bardy  preponderate:  bat  tUa  line 
shonld  at  all  tlmea  be  visible  to  a  dlsarlm- 
Inatlng  and  courageous  court  willing  to  limit 


itself  to  its  own  ^oper  provlnee,  and  not  to 
invade  that  field  of  Inqnlry  which  relatee 
only  to  finding  the  fttcts  by  ascertainlnc  a 
pr^ttderance  of  the  evidence,  and  which 
belongs,  and  should  bdong,  exdnslvely  to 
the  Jury. 

If  a  careful  examination  of  the  evidoice 
shows  that  the  material  contentions  of  the 
plaintiff  are  dearly  not  sostained,  the  ver- 
dict and  Judgment  cannot  be  right,  and  are 
therefore  wroDV,  and  the  Jndgmoit  should  be 
set  aside. 

This  court  has  recmtly  said,  in  O'Gbander 
T.  DakoU  County,  90  Neb.  3,  132  N.  W.  722. 
that:  "The  rule  la  well  established  that 
where,  as  In  the  case  at  bar,  there  is  a 
conflict  of  evldeice  upon  tbe  material  facts, 
touching  the  cause  of  action  or  dtfoise,  in 
an  action  at  law,  a  reviewing  court  will  not 
disturb  the  voxlict  of  a  Jury  or  the  findings 
and  Judgment  of  a  trial  court"  And  in 
Smith  v.  McKay,  90  Neb.  703,  184  N.  W.  272. 
the  first  paragraph  in  the  syllabus  reads: 
"The  finding  of  a  Jury  on  conflicting  evidence 
will  not  be  disturbed  on  appeal,  unless  man- 
ifestly wrong."  In  Eafka  v.  Union  Stock- 
yards Co.,  87  Neb.  331,  127  N.  W.  129,  this 
court  adhered  to  the  view  that:  **  'If  differ- 
ent minds  may  reasonably  draw  different 
conclusions  or  inferences  from  the  state  of 
facts  established  by  the  evidence  in  a  cause, 
whether  such  facts  show  negligence  or  con- 
tributory negligence  Is  not  a  question  of  law 
for  the  court  but  must  be  submitted  to  the 
Jury.  Omaha  Street  K.  Go.  v.  Loehnelseu,  40 
Neb.  37  [68  N.  W.  535],  followed.'  Chicago. 
B.  &  Q.  R.  Co.  V,  Pollard,  53  Neb.  730  [74  N. 
W.  331] ;  Shirley  t.  City  of  Mlnden,  84  Neb. 
544  1121  N.  W.  431];  Hair  v.  Chicago.  B. 
&  Q.  IL  Co.,  84  Neb.  396  [121  N.  W.  430, 
133  Am.  St  Rep.  629] ;  Crabtree  v.  Missouri 
P.  R.  Co..  86  Neb.  33  [124  N.  W.  932,  136 
Am.  St  Bep.  663]."  In  Eafka  v.  Union 
Stockyards  Co.  the  opinion  contains  liberal 
quotations  from  the  evidence  taken,  and 
shows  that  this  court  most  carefully  looked 
into  the  evidence  to  ascertain  what  the  facts 
really  were  and  made  its  determination  aft- 
er it  ascertained  that  there  was  clearly  a 
conflict  of  the  evldrace  on  the  material  quee- 
tious  Involved  in  the  case.  The  opinion  was 
delivered  by  ^udge  Letton. 

In  Garfield  v.  Hodges  &  Baldwin,  90  Neb. 
122,  132  N.  W.  923,  this  court  declared  In  the 
first  paragraph  of  tike  syllabus:  "A  verdict 
so  (Nearly  wnmg  as  to  Induce  the  belief  on 
the  part  ct  the  revlewliME  court  that  it  must 
have  been  found  through  passion,  prejudice, 
mistake,  or  some  means  not  aKnrait  In  the 
record,  will  be  set  aside  and  a  new  trial 
ordered."  That  case  ortglnafced  la  a  tmnb- 
Btone  business,  where  every  man  employed 
by  the  bntfness  seema  to  have  been  his  own 
boss.  There  was  a  large  stone,  which  was 
dmomlnated  A,  and  It  was  nearly'  evoily 
balaneed  npon  a  siqiportlttg  stone  with  a 
sbucp  edfs^  and  bebig  steadlefl  asalnst  the 
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west  side  of  a  large  post  Another  stone, 
dauminated  B  and  weltfiijig  abont  a  ton. 
mt  i^ced  on  top  of  the  stone  A.  There 
vu  nothing  to  prevent  this  stone  from 
toppUns  and  falling  to  the  west  If  only  a 
null  amount  of  w^ht  was  placed  on  the 
west  half  of  tAtber  of  said  stones.  The  de- 
ceased was  In  the  aaploj  of  the  defendants, 
ind  la  the  conrse  of  hto  datlee  went  to  the 
Tsxd  to  get  a  atme  weighing  several  tons, 
and  datomtnated  G,  and  lying  Immediately 
Mtotii  at  and  adjacent  to  the  two  stones  A 
ind  B.  The  deceased  and  his  brother  were 
lifting  the  stone  C  by  means  of  a  dialn 
annnd  tihe  same  and  attadied  to  a  traTellng 
(-raoe  and  a  rope  ronnlng  over  a  pulley. 
Both  were  on  the  north  side  of  G  and  Imme- 
dlat^  weat  ot  A  and  a  After  O  had  beep 
lifted  to  a  ovtain  heltfit,  the  deceased,  to 
cMala  a  better  bold  upon  the  rope,  stei^ed 
qion  the  atones  A  and  B,  and  they,  being  In 
a  balanced  condltlcHi,  woe  1^  hta  wtfght 
tipped  downwards  to  the  weat,  and  the  upper 
rime  sliding  off  Ita  blodu  fell  orer  and  np- 
<n  the  deceased,  crashing  his  leg  and  In- 
Uetlng  injorfes  whidi  caused  his  death. 
Plaintiff  dalmed  that  the  def aidants  per- 
i^tted  the  two  atmes  A  and  B  to  remain  la 
the  dangerous  condition  set  forth  for  five  or 
Biz  weeks,  and  that  the  deceased  was  in- 
Jered  throogh  their  u^UgMce  and  throni^ 
BO  fhnlt  at  his  own.  There  waa  a  failnre 
to  prove  the  apedflc  acta  aUeged.  This  court 
■aid:  "When  be  went  oat  that  morning  to 
set  stone  G,  be  watt  on  bis  own  fnlttattve; 
ke  waa  right  beside  and  had  a  jflaln  view 
Qt  stxme  A;  and,  if  stone  B  waa  then  rest* 
tag  upon  stnie  A,  the  dangerous  condition 
at  the  two  stosMa  could  be  s^lnly  aeon  1^ 
blnL  •  •  •  The  daoeaaed  was  In  dn^ 
boaad  to  have  noted  their  dangeroas  condl- 
tiOD  and  to  have  guarded  against  It  *  *  * 
He  ooold  not  carelessly  and  n^Ilgently  shut 
IiIb  eyes  to  or  ignore  the  dangerous  sitnatlon 
which  confronted  him,  and  charge  the  de- 
fendants with  his  own  n^lgent  act  Having 
elected  to  inrooeed  with  his  woiit  In  the  face 
of  the  dangerous  situation  or  conditions  from 
whtdi  his  injury  resulted,  we  know  ot  no 
theory  upon  which  Us  administratrix  can 
recover.  *  *  •  The  rule  la  w^  settled  in 
this  state  that  wha«  a  verdict  Is  ao  clearly 
wrong  as  to  induce  the  belief  on  the  part  of 
the  reviewing  court  that  it  most  have  been 
found  through  pas^on,  prejudice,  mistake,  or 
Kuoe  means  not  apparent  In  the  record,  it 
will  be  set  aside  and  a  new  trial  granted." 
Id  that  case.  Judge  Fawcett,  delivering  the 
optoioa  of  this  court  seems  to  have  made  a 
careful  examination  of  the  evidence,  and  the 
opinion  shows,  as  does  the  opinion  in  the 
<w  of  Kafka  v.  Union  Stockyards  Co.,  su- 
pra, tbat  this  court  will  carefully  analyze 
the  testimony  with  a  view  to  ascertaining 
whether  there  is  a  hiere  conflict  of  evidence, 
er  whether  the  verdict  and  lodgment  are  sos- 
taloed  bf  the  eridoice. 


In  Ghrlstensen  v.  Tate,  87  Neb.  848,  128 
N.  W.  €22,  the  question  was  Aether  the 
plaintiff  should  recovo-  damages  for  person* 
al  injuries  and  for  damage  Afme  to  his  horae 
and  baggy  because  ct  the  negligence  of  the 
defendant  In  driving  bis  automobile  alongwe 
of  the  streets  of  Fremimt  In  that  case  tbe 
defaidant  testified  that  he  (the  d^mdant) 
turned  around  a  bill  board  while  driving  his 
machine,  and  as  he  did  so  he  noticed  the 
horse  "looked  up,  as  though  he  was  going  to 
be  fri|^t«ied,"  and  t3iat  he  then  tnmed  out 
Into  the  ditch  and  gave  the  idalntlff  tbe  full 
road  and  stopped  bis  mftchlne ;  bat  tbe  plain- 
tiff denied  that  the  defendant  stopped  bis 
car  at  all.  This  court  aald.  Judge  Sedgwick 
d^vering  tbe  oplntoi:  "It  was  foUy  sbowa 
by  many  wltaeases  that  at  the  i^ace  of  the 
meetlns  In  auestlon  10  or  12  miles  an  boar 
would  be  a  highly  dangerous  rate  of  qpeea. 
In  view  of  Om  flwt  tbat  tbe  defendant  was 
a  witness  In  his  own  behalf  and  did  not  tes- 
tify as  to  the  rate  of  «peed  be  was  driving 
when  be  met  the  plaintiff,  we  cannot  say  tbat 
the  flttdlnf  of  the  Jury  is  unsupported  by  tbe 
erldokce."  In  the  syllabus,  the  elztb  para- 
graph reads:  '*It  Is  foond  upon  examination 
of  tbe  record  that  the  evidence  la  snffidoDt 
to  support  the  verdict  and  lodgment"  The 
fair  ImpUoatlMi  is  that  the  reviewing  court 
will  bxdE  Into  the  evidence,  and.  If  tJun  is 
atrnjOy  a  conflict  of  evidence  tbat  tbe  verdict 
and  jodgment  wHl  be  .  allowed  to  atan^  bat 
not  where  they  are  clearly  against  the  wdght 
of  the  evidence. 

[1]  The  automobile  fnmlshea  an  Improved 
method  of  trav^  It  Is  to  be  welcomed  as 
a  saver  of  time  and  a  protection  to  man's 
fiiTorite  domestic  animal,  the  horse,  against 
long  drives.  It  la  said  to  be  in  use  In  all 
civUlzed  countries,  and  It  has  come  to  stay. 
We  are  told  that  there  are  750,000  automo- 
biles In  use  in  the  United  States  alone.  Tbe 
law  therefore  does  not  denounce  tbe  use  of 
an  automobile  on  a  public  highway;  and  the 
appellant  is  not  guilty  of  negllgrace  because 
he  used  one  on  the  streets  of  the  city  of  Lin- 
coln. 

[2, 4]  It  would  be  improper  to  aay  that  the 
driver  of  a  horse,  atteched  to  a  carriage,  has 
rights  In  the  road  superior  to  the  rights  of 
the  driver  of  the  automobile,  as  both  have  a 
right  to  go  upon  the  public  highway,  and 
each  Is  restricted  In  the  exercise  of  his  rights 
by  the  corresponding  rights  of  the  other,  and 
each  la  entitled  to  r^;ulate  hla  use  of  the 
public  streets  and  roads  by  observance  of 
ordinary  prudence  under  all  circumstances. 
If  the  driver  of  an  automobile  sees  that  a 
horse  driven  to  a  carriage  is  restive  and 
frixbtened.  It  wonld  seem  that  he  should  take 
such  course  to  avoid  Inflicting  an  injury  as 
the  dictates  of  ordinary  prudence  may  de- 
mand. He  should  reduce  the  speed  of  hia 
vehicle,  or  stop  it  if  requested  to  do  so,  or  If 
be  sees  that  this  Is  necessary  to  avoid  an  ac- 
cident  Indiana  Springs  Oo.  v.  Brown,  165 
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Ind.  465,  74  N.  E.  615,  1  L.  B.  A.  (N.  S.)  238, 
6  Ann.  Cas.  656;  Gue  v.  Wilson,  87  S.  C.  144, 
69  8.  E.  99.  In  this  case  the  defendant  was 
not  requested  by  the  driver  of  the  horse  to 
stop,  and  therefore  was  not  bonnd  to  do  so, 
unless  ordinary  pmdoice  required  it;  but  be 
was  not  relieved  from  the  duty  of  zeroising 
ordinary  caie  to  prevent  Injury  to  the  occu- 
pants of  the  carriage. 

[3,  i]  The  restrictiona  which  the  law  im- 
poses upon  all  modes  of  travel  upon  the  hi^- 
ways  are  such  as  tend  to  secure  to  the  gen- 
eral public  the  largest  enjoyment  thereof, 
and  must  be  observed  and  borne  by  all  alike 
jjpoa  the  broad  ground  that  all  have  an  equal 
right  to  travel  In  safety ;  and  when  aoddenta 
happen  as  incidents  to  reuonable  use  and 
reasonable  care  tbe  law  awards  no  redress. 
The  fact  that  a  horse  becomes  frlghtwed  by 
a  motor  vehicle  upon  the  highway  does  not 
render  the  operator  of  such  vehicle  liable  for 
resulting  injury,  as  the  horse  has  no  para- 
mount or  exclusive  right  to  the  road;  and 
the  fact  that  a  horse  takes  fright  at  a  vehicle 
run  by  a  new  and  iminroved  method,  and 
smashes  things,  does  not  of  itself  give  the 
injured  party  a  cause  of  action.  Davids, 
Law  of  Motor  Vehicles,  1 125. 

In  Nason  v.  West.  81  Misc.  Bep.  588,  65  N. 
T.  Sui9.  661,  it  is  said,  among  other  things: 
"Horses  may  take  fright  at  conveyances  that 
have  become  obsolete,  as  well  as  at  those 
which  are  novel;  but  this  Is  one  of  the  dan- 
gers incident  to  the  driving  of  horses,  and 
the  fact  cannot  be  interposed  as  a  barrier 
to  retn^esslon  or  progress  in  the  method  of 
locomotion.  Bicycles  used  to  frighten  horses; 
but  no  right  of  action  accrued.  ♦  •  • 
Electric  street  cars  have  caused  many  run- 
aways. Automobiles  operated  without  steam, 
by  storage  batteries,  or  by  gasoline  explosive 
engines,  running  at  a  moderate  speed,  may 
cause  fright  to  horses  unused  to  them;  yet 
the  horses  must  get  used  to  them,  or  the 
driver  take  his  chances." 

It  Is  contended  by  the  defendant  that  he 
was  driving  in  his  automobile  at  the  rate  of 
from  four  to  six  miles  an  hour,  and  that  he 
slowed  up  as  soon  as  the  horse  and  carriage 
entered  the  intersection  space  of  the  two 
streets,  and  that  he  has  been  guilty  of  no 
negligence.  A  careful  reading  of  all  the 
evidence  in  the  case  compels  us  to  find'  that 
the  verdict  Is  clearly  against  the  weight  of 
evidence. 

Our  Supreme  Court  reports  contain  many 
hundred  cases  where  the  verdict  and  Judg- 
ment have  been  set  aside  because  of  the  In- 
sufficiency of  the  evidence.  The  most  recent 
of  these  cases  are  Rockwell  v.  State,  90  Neb. 
744,  134  N.  W.  628 ;  In  re  Estate  of  Paisley, 
91  Neb.  139,  135  N.  W.  435 ;  Bartels  v.  State, 
91  Neb.  575,  136  N.  W.  717 ;  Carlos  v.  Hast- 
ings Independent  Telephone  Co.,  91  Neb.  538, 
136  N.  W.  345;  Fitzgerald  v.  State,  91  Neb. 
481,  136  N.  W.  50;  Gering  v.  Leyda,  OX  Neb. 
430,  136  N.  W.  63. 


The  seventh  Instruction,  given  by  the  court 
upon  Its  own  motion,  reads:  "(7)  If  you  de- 
termine from  the  evidence  and  under  these 
instructions  that  the  defendant  was  negli- 
gent in  one  of  the  respects  alleged  in  plaia- 
tlft's  petition,  as  set  out  In  the  first  para- 
graph of  these  lostructlons,  and  if  yon  fur- 
ther determine  from  the  evidence  that  the 
defendant's  said  ne0ig»ice  proximately  con- 
tributed to  the  injuries  of  the  plalntUt.  then 
you  should  direct  yonr  attention,  among 
other  things,  to  the  claim  of  the  defendant 
that  the  plaintUf  was  gnlll^  of  contributory 
negligence;  or,  in  othor  words,  that  the 
XtolntUr  hy  her  n^llgence  moxlmately  con- 
tributed to  the  injuries  done  her.  Contribn- 
tory  negligence  is  a  part  of  the  defoidant's 
case,  and  the  burden  of  proof  Is  upon  the  de- 
fendant; unless  you  find  that  plaintiff  In 
making  her  own  case  has  shown  snch  con- 
tributory negligence,  to  prove  by  a  preimn- 
derance  of  the  evidence  that  the  plaintiff 
was  guilty  of  such  contributory  n^Iigenoe. 
In  this  particular,  you  are  further  instruct- 
ed that  If  the  horse  which,  at  the  time  of 
the  accident,  was  being  driven  by  plaintiff's 
son  was  a  Actions,  dangerous,  and  unsafe 
animal,  and  tbat  the  plalntltC's  Injuries  were 
proximately  caused,  even  in  part,  because  of 
that  fact,  then  that  would  constitute  con- 
tributory negligence  on  the  plaintiff's  part. 
On  the  other  hand,  any  negligence  of  plaln- 
tUTs  son  in  the  management  of  the  horse 
would  not  constitute  negligence  on  the  plain- 
tiffs part,  and  she  would  not  be  responsible 
tberefor.  In  any  event,  if  you  find  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, which  proximately  contributed  to  her 
Injuries,  she  cannot  recover  In  this  action." 

The  Jury  must  have  been  misled  by  the 
following  sentence  contained  in  the  instruc- 
tion above  quoted:  "On  the  other  hand,  any 
n^ligence  of  plaintlETs  son  in  the  manage- 
ment of  the  horse  would  not  constitute  neg- 
ligence on  the  plaintiff's  part,  and  she 
would  not  be  responsible  therefor."  The 
foregoing  sentence  would  seem  to  be  clearly 
wrong  and  misleading  and  In  a  high  de- 
gree prejudicial  to  the  defendant  The 
plalntitT's  son,  with  plaintiff's  conseut,  was 
driving  the  family  horse  and  carriage.  All 
the  members  of  the  family  were  with  him. 
Presumably  he  was  driving  as  the  plain- 
tiff and  her  husband  desired  him  to  drive, 
because  they  were  with  him.  If  the  plain- 
tiff had  herself  driven  the  horse  and  bug- 
gy in  such  a  negligent  and  careless  way 
as  to  bring  about  the  collision  and  the  in- 
Jury,  she  would  be  the  direct  cause  of  the 
Injuries  suffered,  and  she  could  not  re- 
cover damages  because  of  hfer  own  care- 
lessness and  negligence.  The  plaintiffs 
son,  for  the  time  being,  was  the  plain- 
tiff's servant.  He  bad  gone  to  her  stable 
and  got  out  the  family  horse  and  buggj'  to 
bring  her  from  the  railroad  station.  It  wns 
her  Journey  that  was  being  made.    It  was 
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made  by  ber  by  and  with  the  assistance  of 
lier  son  and  husband.  Sai^se  that  she 
herself  had  driven  the  horse  and  buggy 
against  the  automobile,  and  that  the  horse 
then  turned  and  ran  until  it  fell,  would  it 
fie  ptKsIble,  under  these  circumstances,  that 
anybody  could  seriously  tblnk  that  she 
oai^t  to  leooTer  for  her  carelessness,  neg- 
Ugence,  or  InablU^  to  control  a  fractious 
or  an  exceeding^  timid  horse?  The  all-lm- 
portant  questloD  to  be  determined:  Who  is 
to  blame  fi>r  the  collision  and  injuries  vblch 
are  tiie  direct  result  thereof?  If  the  thing 
which  happened  woidd  not  liave  happened 
exc^  tor  what  the  idalnttff  did  through 
h«  BiHt,  then  she  certainly  cannot  recover. 
What  her  aim  did  must  be  attributed  to  her, 
because  he  was  her  servant  or  agmt,  and  tt 
is  immaterial  which  he  was. 

The  plaintiff  was  hwaelf  guilty  of  negll- 
gaice,  and  therefore  should  not  recorer. 
Ilajsdc  T.  Chicago,  B.  ft  Q.  R.  C!0k,  S  Neb. 
(Unof.)  67.  97  N.  W.  827;  AureUuB  v.  Lake 
Erie  ft  W.  B.  Go.,  19  Ind.  App.  084.  49  N. 
E.  857:  Cunningham  t.  City  of  Thief  Blver 
Falls,  84  Hhm.  21,  86  N.  W.  783;  Woalka 
T.  SL  Paul  City  R.  Ok.  80  BUnn.  864,  88  N. 
W.  386;  IXmnelly  v.  Brooklyn  City  B.  COb, 
100  N.  T.  16,  16  N.  B.  783;  BrlckeU  r.  New 
Torfc  a  «  H.  B.  B.  Oo.»  120  N.  T.  290,  24 
X.  B.  449.  17  Am.  St  Bepi  648;  Chicago 
Union  Traction  Co.  t.  I^adi,  215  lU.  184,  74 
N.  E,  119;  Beach,  Ofutributwy  Negligence 
<3d  Ed.)  f  110. 

If  the  plalnUlTs  son  drove  into  the  auto- 
mobile of  defendant,  then  the  defendant  Is 
not  liable,  because  he  Is  not  responsible  for 
the  collision.  There  is  no  liability  of  the 
defendant,  whether  the  act  d<Hie  Is  regarded 
as  the  act  of  the  plaintiff  or  the  act  of  her 
son.  She  cannot  be  held  free  from  responsi- 
bility for  the  negligence  of  the  driver,  and 
the  instruction  Is  most  misleading.  Koplltz 
T.  aty  of  St  Paul.  86  Minn.  373,  00  N.  W. 
m  58  L.  R.  A.  74;  Cunningham  v.  Thief 
River  Falls,  84  BUnn.  21,  86  N.  W.  763; 
Woalka  V.  8t  Paul  City  R.  Co.,  80  Minn.  364, 
83  N.  W.  386 ;  Town  of  Knlghtetown  v.  Mas- 
grove,  116  Ind.  121,  18  N.  E.  452,  9  Am.  St 
Rep.  827;  Kessler  v.  Brooklyn  He^hts  R. 
Co..  3  App.  IHv.  426,  38  N.  7.  Supp.  799 ; 
Beadi.  Contributory 'NegUgSDoe  (Sd  Bd.)  { 
U5a;  29  Cyc.  543. 

It  Is  urged  by  appellant  that  the  verdict 
is  the  product  of  bias  and  prejudice  upon 
the  part  of  the  jury,  and  In  support  there- 
of U  is  stated  that  It  appears  from  the  affl- 
darlts  of  three  of  the  Jurors  tliat  they  un- 
derstood from  the  remarks  of  the  court  urg- 
ing the  jury  to  agree  upon  a  verdict  if  pos- 
sible, and  from  the  conduct  of  the  attor- 
neys of  the  reepectlvie  partly,  whom  the 
trial  Judge  called  to  his. desk,  and  with 


whom  he  held  a  private  consultation,  that 
It  was  the  desire,  both  of  the  court  and  the 
attorneys,  that  there  should  be  no.  disagree- 
ment and  that  a  verdict  of  some  kind  should 
be  returned,  and  therefore,  solely  by  rea- 
son of  that  fact  they  consented.. to  Join  in 
the  verdict  rend^ed;  that  they  would  not 
have  done  so  but  for  the  rea8<m  that  ttiey 
were  Influenced  by  the  remarks  of  the  court 
and  what  took  place  between  the  court  and 
the  attorneys.  We  do  not  pass  upon  tbia 
question,  because  compelled  to  grant  a  new 
trial  for  the  rea8<ms  atwve  spedfled. 

The  Judgmoit  of  the  district  court  is  re- 
versed. 

SBDawiOK,  J.    I  conoir  in  the  result 

reversing  the  judgment 

FAWCsnrr,  J.  (concurring  in  part).  I  con- 
cur in  so  much  of  the  opinion  as  holds  that 
the  evidence  does  not  establish  negligence 
on  the  part  of  defendant  This  being,  trae, 
there  la  no  question  of  contributory  negU- 
genoe  in  the  case.  There  cannot  be  such  a 
thing  as  contributory  n^llgence  by  one  VD-t' 
ty  vihere  there  is  no  n^igenoe  by  the  other. 

LEirrON.  3.  (Concurring  In  parl^.  .1  concur 
in  the  view  that  the  judgment  should  be  re- 
versed as  unsniniMrtBd  by  the  evldenca  It 
Is  my  view,  however,  that  the  duties  of  the 
driver  of  a  motor  vehicle  with  respect  to 
meeting  or  passing  hoi8fr4rawn  vehicles  are 
laid  down  in  sections  6236,  6236,  Ana  St 
19U  (Oomp.  St  1911,  c.  78,  SI  146.  147),  and 
that  unless  the  accident  Is  caused  In  some 
other  manner  than  by  a  violation  of  these 
rules,  the  court  Is  bound  by  the  police  regu- 
lations estatdished  by  the  Legislature,  and 
should  adhere  to  the'  same.  As  to  other 
points  decided,  X  express  no  oi^lon. 

ROSE,  J.  (dlssentingd.  It  seems  to  me 
there  Is  sufficient  evidence  of  defendant's 
n^El^Eence  to  justify  the  acUon  of  the  trial 
court  in  submitting  that  Issue  to  the  Jury. 
I  do  not  concur  in  the  reversal  for  any  rea- 
son given  In  the  (pinion,  and  therefore 
dissent 

BEESE,  a  J.  (dissenting).  The  evidence 
In  this  case  Is  conflicting,  although  seeming- 
ly preponderating  in  favor  of  defendant  It 
is  my  view  that  the  question  of  the  weight 
of  the  testimony  is  for  consideration  and 
decision  by  the  trial  Jury,  and  not  for  this 
court  While,  had  I  been  called  upon  to 
determine  the  case  upon  the  preponderance 
of  the  evidence,  I  probably  could  not  have 
agreed  to  the  verdict  It  is  the  weU-settled 
law  that  in  such  cases  the  verdict  (rf  a  trial 
Jury  should  close  the  inquiry. 
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NIXON  T.  STATE.    (No.  17^) 
(Snpreme  Oonrt  of  Nebnika.  Oct  18, 1912.) 

(Bvtt^tui  »v  ik0  Court,} 

1.  Intoxicatinq  LzquoBS  {|  236*)— Ilixoal 

Id  a  prosecution  for  Che  sale  of  spirituous 
and  Intoxfcattng  Mmot  called  wMafcy,  m  viola- 
tion of  diapter  50,  Conm.  St  1011,  erldmee 
that  tbe  liquor  sold,  «lt£oat  a  license,  to  the 
prowcDtinff  witnesses,  was  Intozicatin;,  that 
it  looked  fike  whisky,  and  tasted  like  whisky, 
ia  saffideBt  to  sustain  a  eonnetlon.  White 
State,  88  Neb.  177,  128  N.  W.  259. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^nors,  Gent  IMg.  H  306-^822;  Dec  Ulg.  f 

2.  Ihtoxicatino  LtQTTOU  (I  239*)— Illeoai. 
SAUt— IlTOTBUCnONB. 

In  snch  prosecntSon,  it  the  evidenoe  is  con- 
flictlns,  the  court  should  aabmtt  the  case  to 
the  jtuT  under  proper  Instmctlons,  and  an 
instractioD  that  "the  law  of  Nebraaka  provides 
that  all  persons  who  shall  sell  any  spirituous 
liqaors  or  any  IntoziatlDr  drinks  without  first 
haTins  obtained  a  license  for  seUinc  aoeh  liq- 
uors ^lall  be  deemed  tm*f  ^  *  mtsdemeanor* 
is  without  error. 

[Ed.  Note.— For  other  cases,  see  Intoxicattne 
^Dors,  Cent  Dig.  tf  831-347;  Dec  Dig.  | 

3.  IKTOXICATINO  lAQUOBS  <|  288*)  —  CBUa- 

WAL  Law  (I  828*)  —  IzxBGAX.  Sam—  In- 

Other  inetmctioiiB  examined,  the  aobatance 
thereof  atated  in  the  opinion,  and  Md  to  be 
without  error. 

[Ed.  Notour— For  other  cases,  see  Intoxicating 
Lkuors,  Cent  Dig.  »  831-347;  Dec  Dir.  1 
3I«:«  Criminal  Law,  Cent  Dig.  I  2011;  Dec 
Dig.  f  820.*] 

4.  Cbiiciraz.  Law  (%  395*)— Illegal  Salk- 
bvidbrcx. 

On  tlw  trial  of  such  a  case,  it  is  not  error 
to  permit  tbe  state  to  faitrodnoe  in  evidence  tbe 
federal  Hgnor  license  issued  to  tbe  defendant, 
where  the  sole  objection  to  Its  Introduction  is 
that  It  was  obtained  from  Uiq  bj  stealth. 

[Ed.  Note.— For  other  caeea,  see  Grfminal 
I^w.  Cent.  Dig.  {  877;  Dec  Dig.  f  385.*] 

Error  to  District  Court,  Richardson  Coun- 
ty; Raper,  Judge. 

Arthur  W.  Nixon  was  convicted  of  an  il- 
legal aale  of  Intoxicattng  liquors,  and  brines 
error.  AfBrmed. 

B.  Falloon,  of  Falls  City,  for  xOalntUr  in 
error.  Grant  O.  Martin  and  Frank  B.  Bdget^ 
ion,  both  of  Lincoln,  for  the  Stat& 

BARNES,  J.  TbB  plain  tig  In  error,  hem- 
after  called  the  dtfendant,  was  tried  ta  the 
di strict  court  of  Richardson  county  on  an 
InformaUon  containing  four  counts,  In  each 
of  which  he  was  tiharged  witb  the  crime 
of  selling  spirituous  and  intoxicating  liquors 
called  whisky  without  a  license.  He  was 
found  not  guilty  on  the  first  two  counts,  and 
guilty  as  diai^Eed  in  the  third  and  fourth 
cotmts  of  the  information.  He  mm  soitenced 
to  pay  a  fine  of  $800  <m  eadi  count,  togettier 
with  Qie  costs  of  prosecutlm,  and  to  stand 
i-onunltted  nntU  the  fines  and  costs  were  paid. 


To  reverse  ttie  Judgment  of  the  district  oonrt 
he  has  brou^t  the  case  here  by  a  petlttm  in 

error. 

Defendant's  first  contention  Is  that  the 
evtdoice  Is  wholly  tnsofllcient  to  sustain  the 
verdict  It  aiveara  that  the  tlilrd  count  of 
the  information  charged  that  dtfendant  did 
on  or  about  the  26th  day  of  Uardi,  1811,  in 
the  conhty  of  Richardson,  state  of  Nebraaka. 
unlawfully  and  wUlfnUy  s^  to  one  Robert 
Ankrom  certain  qdrltnons  and  intoxicating 
liquors,  to  wit,  <Hie  gill  of  whlAy,  wtthout 
having  obtained  a  ilcoise  therefor.  The 
abstract,  record,  and  briete  show  that  upon 
the  trial  Ankrom  testified.  In  substance,  that 
he  was  living  in  Barada  on  the  2Ttb  day  of 
Mandi,  1911,  where  he  had  always  lived; 
that  he  was  acquainted  witti  the  defoidant, 
Arthur  Nt»)n;  that  be  did  not  ronember 
whether  he  was  In  there  <hi  the  28tb  day  of 
ATarch  of  that  year,  bat  tliat  he  visited  Nix- 
Mi's  idace  of  business  very  freqnoitly  and  fre- 
quwtly  drank  tbeie.  He  said:  "I  can't  say 
I  r&oember  of  drinking  whisky.  I  can't  teil 
what  It  was.  If  a  man  drank  oioagh  of  it. 
It  would  intoxicate  him.  I  didn't  buy  tbe 
drink.  I  drank  la  there  with  James  Graham 
on  or  about  the  1st  of  If  ardi.  I  can't  say  wbat 
Z  dranlc,  but  it  was  within  the  last  18  months. 
I  drank  with  Al  Davis.  I  don't  thlnfc  any- 
body paid  for  it  I  dtmt  rsmembw  what 
we  called  for.  I  daii*t  lemember  tbe  nonber. 
I  don't  think  it  was  over  four.  I  toot  one 
drink  with  Mr.  Davis.  I  was  sattiflea  with 
that  •  •  •  I  took  a  drink  with  Al  Davis. 
The  drink  was  colored  like  whisky.  Idido't 
smeU  It  I  tasted  it,  and  it  taatad  lOe  whis- 
ky. *  •  •  I  only  took  one  drink.  *  •  • 
I  snvpose  the  graduate  was  half  falL  At 
the  time  I  drank  with  Al  Davis,  Davis  caUed 
me  op  and  Mxon  waited  on  bk.  I  have  not 
irardiaMd  within  tbe  last  12  months  any 
Uqnor  that  looked  like  whisky.  It  waa  the 
same  color.  I  usually  paid  10  CBOts  lor  a 
drink.  I  never  bought  any  by  the  botOa  I 
never  bon^t  any  Iqr  the  jog.  WlOiln  the  last 
12  mmths  I  think  I  have  boni^t  somathlng 
that  looked  like  whisky  and  tasted  like  whis- 
ky, and  paid  10  cents  ft>r-lt  I  never  became 
Intoxteated  on  It  wtthln  the  last  12  months.** 
The  witness  also  testified  on  eroos  eramlna- 
tlon  that  he  nsnrer  bboi^t  Kur  whisky  at 
Nixon's  place  of  busineflB  within  the  last 
18  months.  '1  don't  know  lirtietber  Nixon 
treated  ns  or  not,  but  I  don't  think  the  drink 
was  paid  for,  not  that  I  know  oi,  t  can't 
swear  that  this  treat  was  whisky."  On 
redirect  examination  the  wltqees  further 
said:  "This  stulT  that  I  have  been  dtinkins 
at  Nixon's  ^oe  I  would  not  swear  It  was 
whMty.  If  he  drank  eawugh  of  it,  he  mi^t 
become  Intoxicated.  I  didn't  get  any  of  thbt 
stuff  at  Nixon's  jtlace  in  March  of  this  yenr, 
nor  April.  I  might  of  bought  some  In  May. 
I  don't  remember  the  time  of  the  month  of 
May  I  bought  it   I  thick,  if  I  bought  It  at 
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all.  It  «u  ftbont  tin  nUUle  of  flie  moiilk. 
I  caned  tm  mediGiiie.  Z  nnmBB  be  under 
stood  me.  We  wait  Into  the  back  rooa,  and 
took  it  fnun  e  bottle;  It  looked  like  one  of 
tboee  patent  medicine  bottles,  a  square  bot- 
tle. Sometlroee  be  poured  it  out,  and  aome- 
tbaea  I  did.  Somettmee  I  paid  for  il^  and 
mmeClnlea  I  didn't  I  osnally  paid  10  enita. 
I  dldnt  ton  wbiit  perUcaUr  ailment  1 1ran^ 
cd  tbe  uedidne  tar.  I  can't  tell  tbe  Jnrr 
wkat  it  was.  He  gare  me  medldne  for  bead- 
adiCi  for  dyepepelft,  for  tbfe  appetite  an  np- 
ptfUer.  It  kind  of  taaced  a  fellov  np." 

Tbe  fonrtb  eonnt  of  tbe  information  charg- 
ed Ibat  tlw  defwdan^  In  tbe  conntr  of 
Rkbardson  and  state  of  N^raeka,  on  or 
about  tbe  28tli  day  of  Marcb,  19U.  did  nn- 
kirfnllT  and  wUlfOlly  seU  to  one  Albert 
DsTis  certain  sptrltaons  and  Intoxicating  liq- 
uors, to  wit,  one  (HI  of  whliky,  wttbont  bar- 
Ing  flrst  complied  witb  tbe  laws  of  the  state 
of  Nebraska,  and  obtained  a  license  there- 
for. lo  sappMTt  fliat  eoimt  of  tbe  infbrma- 
tkn  Albert  Davis  tesdfled,  in  snbstance,  as 
firilows:  *1  lire  ntntb,  jnst  across  tbe  line 
«f  Keouba  count;-  Was  living  tbere  dnr^ 
ing  tbe  month  of  last  March.  I  was  In  Ba* 
rada  nearly  erery  day  along  through  March 
at  least  three  times  a  wedc  Anr  acqnaioted 
with  Arthur  Nixon,  and  have  been  In  his 
place  of  hnsinesB.  I  have  purchased  of  him 
sroceries,  some  hardware,  and  drugs.  On  or 
about  tbe  25tb  day  of  Uarch  I  bought  some- 
thing  I  suppose  was  whisky.  It  was  red 
looUttg  staff.  It  was  a  poor  article  of  stnff 
R-hatever  it  was.  It  tasted  to  me  like  it 
might  haTe  been  whisky,  a  poor  grade  of 
whisky.  Well,  if  a  man  would  drink  enough 
of  it,  I  suppose  it  would  make  him  crasy. 
I  boQ^t  this  stuff  of  him.  I  paid  all  kinds 
of  prices,  from  10  cents  up.  I  usually  paid 
10  cents  a  drink.  When  I  bought  it  by  the 
iMttle,  I  paid  from  26  caits  to  $1,  owing  to 
tbe  size  I  bought  When  I  got  this  liquor, 
I  caDed  for  booze  I  drank  with  Bob  Ankrom 
at  the  time  he  would  not  pay  the  assessment 
We  drank  red-eye  boose,  and  I  paid  for  It 
We  drank  It  out  of  a  small  like  glass,  I  think 
it  was  a  wine  glass,  as  well  as  I  remember." 

Tt  appears,  without  dispute,  that  the  de- 
fendant was  engaged  In  the  bnsiness  of  sell- 
ins  hardware,  groceries,  and  drugs  In  the 
Tillage  of  Barada,  in  Richardson  county, 
Neb.,  at  the  sereral  times  mentioned  In  the 
information.  The  defendant  positively  de- 
nied on  oath  that  he  sold  any  whisky  to 
Robert  Ankrom  or  Albert  Davis  at  any  time 
within  18  months  before  the  time  alleged  in 
tbe  information.  Defendant  also  produced 
tbree  witnesses  to  Impeach  the  testimony  of 
A)l>«t  Davis,  each  of  whom  testified  that  on 
a  certain  day  In  a  saloon  conducted  by  one 
Hunker,  while  drinking  with  the  defendant 
Xixon.  and  at  his  expense  Albot  Davis  said, 
is  Bubatanoe,  that  he  never  bought  any  whls- 
iq  of  tbe  defendant   Davis,  however,  de- 


nied that  be  bad  ever  made  such  a  state* 
moLt 

[1}  Tbe  foregoliig  is  tbt  aohstance  at  tbe 
evidence  on  wbldi  the  case  was  submitted 
to  the  Jury.  Tbe  probative  ttteet  this 
evldsooe  was  a  questkm  tar  the  Jury,  and, 
notwithstanding  the  witnceeoa  for  the  state 
avoided  stating  In  dear  and  direct  language 
that  they  knew  the  liqiwr  that  they  purrfias- 
ed  oC  tbe  defendant  was  wbUky,  sUU  the  Ju- 
ryt  taking  into  conaldentloa  Iheix  reactance 
to  testify  against  one  who  had  thos  ftvored 
than,  mWit  well  have  omdnded  that  the 
Uqoor  was  what  one  of  the  witnesses  said 
"seMsed  to  be  a  pomr  qnall^  of  whisky." 
In  any  event,  in  the  Ugbt  of  this  taetlmony, 
tt  cannot  be  said  that  the  Uqoor  was  not  In- 
toTif  ting,  We  are  thertfore  of  opinion  that 
the  evtdenoe  was  sufficient  to  sustain  the 
verdict,  and  we  woolA  be  innding  the  prov- 
ince of  the  jury  to  bold  oOierwiaa.  White 
V.  States  88  Nob.  177.  229  N.  W.  260. 

[2]  Defteidant  also  oontends  that  the  coort 
erred  in  giving  and  refusing  instroctions. 
By  the  third  instroction  tbe  court  charged 
tbe  inry  that  "the  law  of  NM>raska  provides 
tliat  all  pmramu  who  shall  sdl  any  q>irltn- 
oos  liqoors  w  any  intoTtenttag  drinks  with- 
out first  having  obtaloed  a  license  for  sdling 
sudi  liquors,  shall  be  deemed  guU^  ot  a 
miadgneanor."  It  Is  argued  that  this  io- 
struction  Is  erroneous  because  under  its  di- 
rection the  jury  could  oonviet  for  the  sale 
oil  splritnoiu  liquors  or  any  Intoxicating 
drink.  We  think  this  Instruction  contains 
a  fair  statement  of  tbe  law,  as  we  under- 
stand it  and  the  district  court  did  not  err 
In  giving  it 

[3]  By  the  fourth  instruction  the  court 
charged  the  Jury  as  follows:  "Ton  are  in- 
structed that  it  Is  not  necessary  that  any 
witness  testify'  positively  as  to  the  particu- 
lar name  of  the  liquor.  It  Is  sufficient,  if 
you  are  satlsfled  from  all  the  facta  and  cir- 
cumstances in  evidence  that  the  liquor  so 
sold.  If  any,  was  intoxicating  liquor  of  the 
kind  generally  known  as  whisky.  The  name 
or  lack  of  name  given  to  such  liquor  Is  not 
matoial,  if  the  kind  and  character  ot  such 
liquor  is  shown  by  the  evidence  to  be  as  al- 
lied in  the  Information."  We  think  this 
instruction  is  correct,  and  is  fairly  within 
the  rule  announced  in  White  v.  Stat^  supra. 

At  the  request  of  the  state,  the  court 
instructed  the  Jury  that  the  bevonge  com- 
monly known  as  whisky  Is  an  intoxicating 
liquor,  and,  if  you  b^eve  from  the  evidence 
iMtyond  a  reasonable  doubt  that  the  defend- 
ant sold  whisay  as  charged  in  the  informa- 
tion, your  verdict  should  be  guilty.  The  Ju- 
ry were  also  told  In  the  same  instruction 
tliat  it  was  not  necessary  for  the  state  to 
prove  the  comptment  parts  of  ttie  beverage 
alleged  to  have  bem  sold,  or  make  a  chemi- 
cal analyds  of  Oie  same;  that  it  was  saffi- 
dent  if  they  wen  satisaed  from  tbe  evidwce- 
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beyond  a  reasonable  d<nd)t  tbat  the  defend- 
ant sold  the  beverage  commonly  called  and 
generally  known  as  whisky  as  chafed  in 
tbe  information;  and  that  the  beverage  so 
Bold  was  intozicatlDg.  From  an  examina- 
tion of  the  authorities,  both  In  this  and  oth- 
er jurisdictions,  we  are  satisfied  that  this 
instructloa  Is  without  error. 

Complaint  Is  made  because  the  court  re- 
fused to  Instmct  the  jury,  that  a  convio 
tion  could  not  be  had  upon  mere  suBpldon, 
faowevw  strong.  An  euminatlon  of  the  in- 
atructions  givoi  by  the  court  upon  his  own 
motion,  and  the  one  reatieated  by  the  deltaid- 
ant  and  given  by  the  court,  in  which  It  wafa 
'dearly  stated  that  It  was  incumbent  upon 
tbe  Btate  to  prove  beyond  a  reasonable  doubt 
all  the  matoial  allegations  of  any  or  all 
counts  of  the  infonnatlon ;  tbat  tbe  matralal 
auctions  (tf  the  counts  of  the  Information 
are  that  tiie  beverages  diarged  as  sold  are 
whisky;  that  th^  ^rare  sold,  if  at  all,  to 
the  persmu  named  In  the  InformatlQn,  and 
that  any  or  all  of  the  sales.  If  made,  were 
made  within  16  months  not  preceding  the 
commmcemoit  of  this  prosecution  (June  IS, 
1911) ;  thftt  tbe  chai^  in  the  InfwmatUn 
tbat  the  sales  werv  made  without  a  llctfise 
Is  material— obviated  any  necessity  for  In- 
structing the  Jury  that  tb^  oouUL  not  con- 
vict the  defendant  upon  mere  suspicion.  As 
we  view  the  record,  the  case  was  fairly  tried, 
and  the  instructions  are  wltiiout  error. 

[4]  Finally,  It  la  contended  tbat  the  court 
erred  In  permitdng  the  state  to  Introduce  in 
evidence  the  federal  Uqtwr  Ucmse  Issued  to 
the  defendant,  because  it  had  been  (Atained 
by  the  state  by  stealth.  In  Toui^er  v.  State, 
80  Neb.  201,  m  N.  W.  170,  objection  was 
made  to  the  Introdnctlott  of  defendant's 
shoes,  uimn  the  ground  that  they  were  taken 
from  him  by  force,  and  it  Was  held  ttiat, 
where  matters  are  offered  in  evidence  on  the 
trial  of  tbe  case  which  are  pertinent  to  the 
IsEue,  they  sliould  be  admitted,  and  the  court 
will  not  take  notice  of  how  they  are  obtain- 
ed. To  the  same  effect  are  Gelger  v.  State, 
6  Neb.  546;  Russell  v.  States  66  Neb.  497. 
92  N.  W.  751;  WUUams  v.  State,  100  Ga. 
511,  28  S.  B.  624,  39  U  R.  A.  269 ;  1  Bishop, 
New  CMmlnal  Procedure  (4th  Ed.)  81  210- 
212. 

As  defendant  cites  no  authority  in  support 
of  this  contention,  and  In  view  of  the  au- 
thorities above  mentioned,  we  are  of  opin- 
ion that  the  receiving  of  the  federal  license 
in  evidence  presents  no  ground  for  a  reversal 
of  the  Judgment 

The  evidence  clearly  sbows  that  the  de- 
fendant In  the  back  room  of  his  store,  in 
llarada,  Richardson  county.  Neb.,  at  or  about 
the  time  charged  in  the  Information,  sold 
intoxicating  liquors,  which  the  witnesses  say 
louked  and  tasted  like  whisky,  to  the  per- 
sons charged  in  the  Information.    It  was 


admitted  that  be  had  no  llcoise  to  make  such 
sales.  Tberefwe  the  Judgment  of  the  dis- 
trict court  should  be^  and  Is,  affirmed. 


PAGE  V.  BRESKE  et  aL    (No.  16,779.) 
(Supreme  Court  of  Nebraska.   Nov.  1,  1912.) 

(Syllahut  by  the  Oovrt.) 

1.  MOBTOAQES  (S497*)-'FoaBCU>SmX  BT  AC- 
TION—SulOCOirS—MlSNOUEB  or  DBTBrTDAHT. 

By  actual  personal  service  of  summons  up- 
on the  mortgagor,  who  is  also  the  owner  of 
ttie  equity  of  redemption,  in  an  action  to  fore- 
close a  mortgage,  the  court  obtains  jurisdic- 
tion; and  a  lustake  in  tbe  name  of  the  defend- 
ant whi(^  is  not  brought  to  the  attention  of 
tbe  court  by  motion  or  plea  in  abatement  does 
not  deprive  tbe  court  of  its  Jurisdicdoo,  or  ren- 
der a  decree  foredoslng  the  mortgage  subject 
to  collateral  att><^ 

[Ed.  Note^For  other  eases,  see  Mortcages, 
Cent.  Dig.  IS  1469,  1471-1473;  Dee.  Dig.  i 
497.*] 

2.  Taxation  (8  642')— Fobeclosuu  or  Tax 

LiBK— PBOCESS— PXTBLICATION. 

In  an  action  for  tbe  foreclosare  of  a  tax 
lien  against  unknown  heirs,  a  substantial  com- 
pliance with  tbe  provisions  of  section  83  of  the 
Code,  an  order  of  the  court  for  service  by  pub- 
lication upon  such  unknown  belra,  and  a  legal 
publication  of  summons  thereunder  is  soffident 
to  confer  Jurisdiction  upon  Uie  court  to  ren- 
der a  decree  of  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  1305-1307;  Dec.  Dig.  |  642.«1 

3.  Taxation  (Si  042*)— Fobeclobitbx  of  Tax 

LiBN— PBOCESS— PUBUOATION. 

In  an  action  by  a  county  aminst  unknown 
heirs  to  foreclose  Its  tax  Ueu,  the  affidavit  for 
service  by  pubUcation  as  provided  by  section  83 
of  the  Code  may  be  made  by  the  county  attor- 
ney. 

[Bd.  Note.— For  other  easss,  see  Taxation, 
Gent  Dig.  SI  lSOS-1807:  Dec  Dig.  {  042.*] 

4.  Taxation  (1648*)— BnnBommiT  of  lAms 

— COLLATEBAL  ATTACK— OBOUnDtf—lBBKOU - 

LABITIES. 

Where  the  court  has  obtained  Jurisdiction, 
mere  informalitieB  of  procedure  will  not  sub- 
ject the  decree  of  foredoonre  to  collateral  at- 
tack. 

[Ed.  Note.~-For  other  cases,  see  Taxation. 
Cent.  Dig.  S  1316;  Dec.  Dig.  §  648.*] 

(Additional  Syllabiu  iy  Editorial  Staff.) 

6.  Taxation   (5  722*)  —  Rbdemptiok  fboh 
Tax  Salk— Actions  to  Redbbu— Limita- 

TIONB. 

TJuder  the  revenue  laws  barring  the  right 
of  redemption  from  decree  foreclosing  a  tax 
lien  after  two  years  from  the  confirmation  of 
sale,  tbe  fact  that  plaintiff,  seeldng  to  redeem, 
also  prays  for  a  decree  qnietiiv  title,  ^s  not 
of  itself  toll  the  statute. 

iEd.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  §1  1449-1453;  Dec  Dig.  {  722.*] 

Appeal   from   District   Court,  Sheridan 

County;  Westover,  Judge. 

Action  by  Mary  F.  Page  against  Charles 
P.  Bresee  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Albert  W.  Crites,  of  Chadron,  for  appel- 
lant Allen  G.  Fisher,  of  Chadron,  and  A. 
M.  Morrlssey,  of  Lincoln,  for  appellees. 
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BARXES,  J.  Action  to  redeem  the  B. 
H  section  10,  township  33  N-,  of  range  44 
situated  in  Sberldao  county,  from  tax 
Bale  under  a  decree  of  forectosure  In  wlildk 
the  county  of  Sheridan  was  plalntUT  and  the 
UQbnown  heirs  of  one  Obarles  J.  Chapman* 
deceased,  were  defendants,  and  quiet  the 
title  thereto  In  the  plaintiff.  It  appears 
tbat  one  Charles  J.  Chapman  bad  preriously. 
In  bis  lifetime,  obtained  title  to  the  hud  In 
question  under  a  decree  of  the  district  court 
€l  Sheridan  county  foreclosing  a  mortgage 
OD  the  premises.  The  plaintiff,  Mary  F.  L. 
Page,  claimed  title  thereto  by  a  deed  from 
the  original  entryman,  one  Johann  F.  H. 
lane,  while  defendant  Bresee  dertred  bis 
title  under  the  tax  decree  of  foreclosure 
above  mentioned;  and  defendant,  Walter 
Horse,  claimed  an  Interest  in  the  premlsea 
as  mortgagee.  On  the  trial  the  district 
court  of  Sheridan  county  found  generally 
for  defendant  Bresee,  and  dismissed  the 
plaintiff's  action.  From  the  judgment  the 
plaintiff  has  appealed. 

II]  1.  PlalntiCTs  first  attack  is  centered 
upon  the  mortgage  foreclosure  decree,  under 
which  Charles  J.  Chapman  obtained  his  title 
to  the  premises  In  question.  It  Is  claimed 
that  that  decree  was  void,  for  the  reason 
that  the  mortgagor  was  sued  by  the  wrong 
name.  It  appears  that  title  to  the  mort- 
gaged premises  was  obtained  by  one  Johann 
P.  M.  Laue  from  the  Uidted  States  govern- 
ment; that  his  entry  and  tlnal  recelrer's 
receipt  described  him  as  "John  F.  M.  Lowe" ; 
that  he  thereafter  executed  the  morl^age  on 
whldi  the  foreclosure  was  based,  and  tn 
whldi  he  was  named  as  "John  F.  M,  Lowe," 
but  which  he  signed  in  German  script  as 
Johann  F.  H.  Lane.  It  further  appears  that 
personal  serriee  of  summons  was  duly  made 
upon  both  lAue  and  his  vrite  In  the  mort- 
gage foreclosure  ault;  that  they  failed  and 
neglected  to  appear  or  answer  or  in  any 
manner  direct  the  attention  of  the  court  to 
the  allied  misnomer.  It  follows  that  the 
decree  of  foreclosure  was  not  void,  find 
therefore  Is  not  subject  to  collateral  attack. 
Smelt  T.  Enapp,  16  Neb.  S3.  20  N.  W.  20; 
Kronski  t.  Missouri  P.  B.  Co.,  77  Mo.  362; 
Whitcomb  T.  Hooper,  81  Fed.  946,  27  C.  O. 
A.  10;  Davis  v.  Jennings,  78  Neb.  462,  lU 
N.  W.  12&  We  are  of  opinion  that  Charles 
J.  Chapman  obtained  title  to  tbe  premises 
in  question  by  the  sheriff^  deed  based  on 
the  foreclosure  decree. 

[2\  2.  Plaintiff  attacks  Uie  decree  fore- 
losing  the  tax  lien  upon  the  prendsee  In 
questlcm,  and  contends  that  the  decree  was 
void  ttae  reasons  hereinafter  stated.  It 
amiears,  however,  that,  when  that  suit  was 
commenced,  Charles  J.  Chapman  was  made 
the  detaidant  as  owner  of  tbe  land,  and  the 
fact  of  his  death  was  not  sscertalned  until 
after  a  decree  of  foreclosun  was  rendered; 
that,  when  tbat  flut  was  ascwtained,  the 
decree  was  set  aside  and  held  for  naught 
Tbe  petition  was  tberenpon  amended  by 


making  tbe  unknown  heirs  of  Charles  J. 
Chapman  the  defendants  therein;  that  the 
plaintiff  by  its  county  attorney  made  an 
affidavit  and  filed  the  same  in  compliance 
with  the  provisions  of  section  83  of  the  Code, 
which  provides  that  in  actions  wliere .  it 
stiaU  be  necessary  to  make  the  heirs  of  any 
deceased  person  defendants,  and  it  shall 
appear  by  affidavit  of  the  plalntlfl  annexed 
to  his  petition  tbat  the  names  of  audi  heirs 
and  their  residences  are  unknown  to  the 
plaintiff,  proceedings  may  be  had  against 
sudi  unknown  heirs  without  naming  them, 
and  the  court  shall  make  such  ordw  respect- 
ing service  as  may  be  deemed  proper.  If 
service  by  publication  be  ordered,  tbe  publi- 
cation shall  not  he  less  than  four  we^; 
that  upon  the  filing  ot  the  affidavit  the 
district  court  continued  the  cause,  and  or- 
dered service  of  summons  by  publication, 
upon  the  unknown  heirs  ot  Charles  J.  CSiap- 
man,  deceased.  It  is  daimed  that  the  county 
attorn^  was  not  authorised  by  any  statu* 
tory  provision  to  make  such  an  affidavit; 
tliat  it  was  not  annexed  to  the  ortg^l  peti- 
tion ;  tbat  it  was  not  sufficient  in  form  and 
substance  to  autboriie  the  court  to  order 
service  1^  publication  upon  unknown  fa^rs ; 
that  the  order  of  the  court  in  that  behalf 
was  defective  -and  tawzfOcieiit;  that  the  de- 
cree based  upon  the  service  thus  ordered 
was  void;  and  that  the  purchaser  unAer 
the  <tecree  obtained  no  title  to  the  land  in 
question.  In  support  of  this  argnmoit, 
plaintiff  cites  StuU  v.  Masllonka,  74  Neb. 
322.  106  N.  W.  166,  where  U  was  said: 
"Where  a  defiant  is  sought  to  be  brought 
into  court  by  some  method  iwescribed  by  a 
statute,  other  than  posonal  sorvlce,  which 
notice  may  or  may  not  reach  him,  and  which 
is  more  or  less  unsaUsfactory,  the  statutory 
provisions  relating  to  suCh  service  are  con- 
strued with  strictness,  and  it  is  incumbent 
that  all  steps  In  the  process  required  to  be 
taken  shall  be  followed  with  substanttel 
accuracy."  In  Uiat  case,  however,  the  de- 
cree of  foreclosure  was  sustained  on  the 
ground  that  there  was  a  substantial  compli- 
ance with  the  provisions  of  the  statute  au- 
thorizing  service  by  publication.  In  the 
instant  case  there  was  an  attempted  comp^- 
ance  with  every  requirement  of  section  83, 
and,  while  the  proceedings  were  in  some 
respects  somewhat  informal,  still  we  are 
of  opinion  that  there  was  snbstanttiU.  com- 
pliance with  the  terms  of  the  statute. 

[S]  8.  It  Is  contended  that  the  county  at- 
torney of  Sh^dan  county,  who  made  affi- 
davit for  service  of  summons  upon  the  un- 
known heirs  of  Charles  J.  Chapman,  de- 
ceased, could  not  make  such  affidavit  We 
think,  however,  that  ttie  words  "appear  by 
the  affidavit  of  the  plaintiff,"  u  found  in 
section  83  of  tbe  Code,  are  not  to  be  taken 
so  literally  as  is  contended  by  plaintUt 
Such  a  construction  would  prevent  a  corpo- 
ratiou  or  partnership  from  maintaining  the 
action.  We  are  of  opinion  that  the  plaintiff 
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may  make  It  appear  by  his  own  afBdarit,  or 
from  tbe  affidavit  of  an  attorney,  eepedally 
In  cases  wliere  the  plaintiff  Is  a  corporation, 
as  In  this  case,  and  conld  not  make  such  an 
affldaTltr  We  therefore  bold  that  tbe  affl- 
darit  may  be  made  by  the  county  attorney, 
who  iB  the  official  law  officer  of  the  county. 

[4]  There  harlng  been  a  substantial  com- 
pliance with  all  statutory  proTisiona  in  the 
tax  foreclosure  suit,  the  decree  rendered 
tha>0ln  is  not  subject  to  collateral  attack. 
Tbe  effect  of  that  decree,  as  declared  by 
statute,  was  to  create  a  new  and  Inde- 
pendent title  to  the  land  in  question.  It 
divested  the  belrs  of  Charles  J.  Chapman 
of  th^r  interest  therein,  and  transferred  the 
same  by  su<^  Ind^ndent  title  to  the  de- 
fendant who  was  the  purcbaser  at  the  fore- 
closnre  sale. 

[I]  4.  Finally,  It  appears  that  tbe  defend- 
ant by  his  answer  properly  pleaded  the 
statute  of  llmitationa  as  one  of  his  defenses, 
and  the  record  discloses  that  the  sale  under 
tbe  decree  foreclosing  tbe  tax  lien  was 
amflrmed  on  the  6th  day  of  S^tember, 
1901,  and  the  sheriff  thereupon  made  a  deed 
to  the  defendant  as  such  purcbaser.  By  the 
IMttTlslons  of  our  revenue  laws  the  right  of 
redonption  from  a  decree  foreclosing  a  tax 
li«i  la  barred  after  the  expiration  of  two 
years  from  the  confirmation  of  sale.  The 
ftict  that  the  plaintiff  also  prays  for  a  de- 
cree quieting  title  does  not  of  itself  toll  the 
statute.  It  is  qiiite  probable  that  the  dis- 
trict court  was  of  opinion  tliat  the  plalntUTs 
caoae  of  action,  which  was  commenced  on 
the  3d  day  of  April.  1906,  was  barred  by 
the  statute  ot  llmitatirais.  There  was  a 
general  finding  for  the  defendant,  and  an 
examination  of  the  record  saUsfies  us  tliat 
the  evidence  was  sufficient  to  warrant  such 
a  finding  and  sustain  the  decree  appealed 
from. 

For  the  foregoing  reasons,  the  Judgment 
ct  On  AlBtiict  court  Is  affirmed. 

FAWCETT,  J.,  not  sitting. 


TIKRNBX  V.  BVANS  et  al.  (No.  16,823.) 
(Sopreme  Court  of  Nebraska.   Nov.  1,  1912.) 

(ByUabm  by  the  Oowrt.) 

1.  jcdbubnt  (i  872*)— dobhaitt  judguent 
— Bkvital. 

Revivor  of  a  dormant  jndcment  under  oar 
Btatnte  has  no  other  eifect  than  to  reinstate 
the  Judgment,  and  anthorlce  execution  to  col- 
lect the  same. 

[Bd.  Note. — For  other  cases,  see  Jadgment, 
Cent  Dig.  %%  1641, 1642;  Dec.  Dig.  S  S72.*] 

2.  JUDGHBHT  (I  872*)— RBVIVOE— PASnBS. 

One  not  a  party  to  the  ori^nal  jadgment 
who  fails  to  appear  npon  service  of  Uie  condi- 
tional order  of  revivor  is  not  made  a  i»rty  to 
tbe  Judgment  by  the  final  order  reviving  the 
same. 

IBd.  Note.— For  other  rases,  see  Judgment, 
Cent  Dig.  H  1641,  1642;  Dec.  Dig.  S  S72.*l 


3.  ElXBCUnON  (t  172*)— Dbvt— iNTOWCnOlJT. 

One  \rtio  was  not  a  party  to  the  proceed- 
ings  In  which  jadgment  is  entered  may  enjoin 
the  levy  of  an  execntton  npon  his  property  to- 
collect  snch  judgment. 

PSd.  Note—For  other  cases,  see  Elzecutionr 
Cent  Dig.  »  519-588;  Dec  Dig.  |  172.*] 

Appeal  from  District  Court,  Boone  Conn* 
ty;  Paul,  Judge. 

Action  by  Patridc  J.  Ttemey  against  Ed- 
win Elvans  and  others.  Judgment  for  i^n- 
tur,  and  defaidants  appeaL  Affirmed. 

France  ft  France,  of  York,  and.  H.  C. 
Vail,  of  Albion,  for  appellants.  F.  J.  Mack 
and  0.  B.  Spear,  both  of  Albion,  fbr  appellee. 

SEDOWIOK,  J.  In  December,  188S,  the 
St.  Paul  Harvests  Works  recovered  a  jud?- 
moit  In  the  county  court  of  Boone  count}* 
against  Patridc  Tiemey.  In  August  1909. 
the  St.  Paul  Harveater  Woriu  filed  in  that 
court  a  motion  and  aflldavlt  for  a  revivor 
of  tbe  Judgment  A  condIti<Hial  order  of 
revivor  was  made  by  the  oonit,  ^irbixSi  was 
served  upon  this  plaintiff.  The  sheriff's  re- 
turn upon  the  order  shows  that  he  served 
it  personally  upon  "the  within  named  Pat 
Tlem^."  This  plaintiff  made  no  appearance 
in  the  imceedings.  Upon  this  return  au 
order  of  revivor  was  made  by  tbe  county 
court  Execution  was  then  Issued  upon  the 
judgment,  and,  the  sheriff  being  about  to 
levy  upon  the  property  of  this  plaintiff,  this 
action  was  brought  in  tbe  district  conrt  for 
Boone  county  against  the  sheriff  and  the 
county  judge  to  restrain  them  from  enforc- 
ing the  Judgment  against  this  plaintiff.  A 
temporary  injunction  was  allowed,  and  upon 
tbe  trial  tbe  Injunction  was  made  perpetual, 
and  the  defendants  have  appealed. 

[1-3]  The  plaintiff  upon  tbe  trial  testified 
that  at  tbe  time  of  tlie  entering  of  the  judg- 
ment he  was  not  of  legal  age.  and  was  re- 
siding in  the  state  of  Missouri;  that  two 
or  three  years  afterwards  he  removed  to 
Madison  county,  in  this  state,  where  be  re- 
sided for  19  years,  and  then  removed  to 
Boone  county,  where  he  bad  resided  about 
4  years  at  the  time  the  conditional  order  of 
revivor  was  served  upon  Iiim ;  that  he  never 
had  any  transactions  whatever  with  the  St. 
Paul  Harvester  Works,  aud  was  never  sued 
by  them;  and  that  no  summons  had  -ever 
been  served  upon  blm  at  their  suit  In  this 
testimony  he  was  supported  by  several  wit- 
nesses, from  which  it  appears  that  this  plain- 
tiff was  not  the  party  against  whom  the 
Judgmmt  of  the  St  Paul  Harvester  Works 
was  roidered.  Tbe  defendants  otSereA  no 
evidence  upon  this  question,  and  rested  their 
case  upon  tbe  proposition  that  this  plalatlff 
was  bound  by  the  order  of  revivor,  and  was 
estopped  to  deny  that;  the  Judgment  waa 
against  him.  This  position  of  the  defendants 
is  wholly  untenable.  A  Judgment  against 
one  who  has  not  been  served  with  process 
and  has  made  no  am>earance  is  not  merely 
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voidable.  It  la  absolutely  void.  As  said  In 
HcKlnner  r.  Fraidcfort  ft  State  Line  Co., 
140  Ind.  96.  88  N.  E.  170,  It  "is  a  mer«  nul- 
lity." The  OTidence  dearly  sbows  tbat  tbe 
judgoient  against  ^trlck  Tlerney  was  not 
a  Jodgment  against  this  [dalntlfl;  Patrick  J. 
Tieniey.  This  plaintiff  was  never  sued  nor 
served,  and  aa  against  him  the  jadgmeat  Is 
a  nnUlty.  The  proceeding  In  this  state  to 
rerive  a  dormant  Judgment  Is  not  a  new 
actioD,  bnt  Is  a  contluaation  of  the  old.  It 
txkes  the  place  of  the  old  common-law  writ 
*)f  scire  facias  for  that  purpose.  This  was 
vflrly  determined  In  this  state  in  Eaton  t. 
Hasty,  6  Neb.  439,  29  Am.  Rep.  365,  where 
tbe  authorities  are  cited,  and  tbe  matter 
fully  considered.  In  that  case  it  was  sought 
to  make  the  order  reriror  determtue  cer- 
tain rights  of  the  parties.  The  effect  of  a 
Judgment  of  rerlror  is  stated  in  tbe  first 
luragraph  of  the  syllabus :  "A  judgment  of 
reriral  is  merely  a  conthiiiation  of  the  orig- 
inal actloD,  and  continues  the  Titallty  of 
the  orl^nal  judgment  with  all  its  inddeals 
from  the  time  of  Its  rendition."  This  con* 
•'iDslon  was  cited  and  ai^roTed  by  this  court 
in  Bakers'  Ufe  Ins.  Go.  t.  Robblns,  59  Neb. 
170,  80  N.  W.  In  this  Utter  case  the 

itmrt  said:  "It  Is  not  the  commencement  of 
a  dril  action,  bnt  the  contin nation  of  an 
action  preTiously  commenced.  The  object  in 
^lew  is  not  to  obtain  a  judgment,  but  to  .ob> 
tain  permission  of  tlie  court  to  execute  a 
judgment  already  in  exlstunoe." 

Othor  interesting  and  important  questions 
are  presented  in  the  brief,  bnt  are  not  nec- 
essary to  this  decision.  There  nerer  hav- 
fng  been  any  judgmoit  against  this  plalu- 
tiff,  and  the  order  of  revlTor  bavins  no  other 
effect  than  to  renew  the  former  jodgment, 
tbsre  was  no  authority  to  levy  the  execution 
on  tbe  property  of  this  plalntlfr,  and  the 
Jodgmoit  of  the  district  court  It  affirmed. 


CHRISTENSEN  t.  OMAHA  ICE  ft  COLD 

errDBAGB  CO.   (No.  16,784.) 
48apreme  Court  of  Nebraska.   Nov.  1,  1912.) 

(SyOalut  by  the  Court.) 

h  Waixbs  and  Wateb  Courses  (i  171*)— 
Flowaob— Actions  fob  Injubies. 
It  is  the  duty  of  one  wbo  uses,  maintains, 
aod  coDtrols  a  ditch  for  the  purpose  of  lower- 
isc  the  waters  of  a  lake  or  pond  to  a  navigable 
river  to  erect  and  maintain  a  dam  at  the  out- 
let of  the  ditch  sufficient  to  prevent  tbe  flood 
waten  of  the  river  from  entering  it,  and  over- 
flowing the  lands  owned  bj  other  persona  ad- 
jacent thereto. 

lEd.  Note. — For  other  cases,  see  Watera  and 
water  Courses.  Cent  Dig.  H  216-222;  Dec. 
Dig.  1 171,*] 

2.  Watebs  Ann  Wateb  Cottbsgs  (f  172*)— 
.  FLowAan— Acnoifs  vob  Injubibs. 

Where  such  dam  is  negltgently  conitmcted 
or  maintained,  and  by  reason  thereof  farm  lands 
in  tbe  vidnity  of  tbe  ditch  are  overflowed,  and 
CTopi  growing  and  personal  property  situated 


*hr«Uur 


therecn  are  iojarad  and  destroyed,  tbe  person 
or  TOrporation  baring  tfae  control,  management, 
and  use  of  snch  ditch  and  dam  is  liable  for  Ae 
damages  caused  thereby, 

[Bd.  Note.— For  other  coses,  see  Waters  and 
Water  Courses,  Cent  IHg.  H  38S-2a6;  Dae. 
Dig.  1 172.*] 

3.  LntZTATiON  <»'  AonoHS  (I  66*>— Flowaob 

— Acnoiis  fob  iKjnBiBs. 

In  such  a  case  tiie  cause  of  action  ariscx 
when  the  damages  are  sustained. 

[Ed.  Note.— For  otber  cases,  see  liimitatfon  of 
AcUons.  Cent  Dig.  If  2BB-806;  Deo.  Dig.  | 
86.*] 

4^  Waibbs  ano  Watbb  Coubsbb  (i  176*)— 
FiowAGS— Action  fob  Iwjpbibs— DBgEBSBB. 
The  fact  that  the  ditch  and  dam  are  ^t- 
uated  upon  lands  owned  by  persons  otber  than 
tbe  defendant  is  no  defense  to  sooh  an  actloo, 
where  it  is  shown  that  defendant  freely  es- 
erdaea  the  use,  contr<d,  operation,  and  manage- 
ment thereof.  In  the  prosecution  of  bis  own 
private  business. 

[Ed.  Note.— For  other  caaes,  see  WatUB  and 
Water  Courses,  Cent  Dig.  H  387-248;  Dsc. 
Dig.  I  176.*] 

C.  Inbtbuctiohs— No  Bbbok. 

Tbe  substance  of  instroottons  given  aad 
refused  by  tfae  trial  court  are  stated  in  the  <«Ib- 
ion,  and  the  mllogi  thereon  are  lleU  to  be 
without  error. 

Appeal  ttom  District  Coort,  Douglas  Ooon- 
ty;  Kennedy,  Judge. 

Action  by  Hans  Christeiuen  against  the 
Omaha  Ice  ft  Cold  Storage  Company.  From 
a  judgment  for  i^alntiff;  defendant  appeala. 
ACQrmed. 

Brown,  Baxter  ft  Van  Dosen,  of  Omaba, 
for  aK>eUant  S.  A.  Searle  and  Bi  8.  Bakor, 
both  of  Omaha,  for  appellee. 

fiARNBS,  J.  Action  by  plalutlfl,  Oe  lessee 
of  a  tract  of  term  land  situated  betireen 
what  l8  known  as  Ont'Off  Lake  and  the 
Missouri  rim  near  to  and  east  of  the  dty 
of  Omaha,  fOr  doinageB  to  his  growing  cn^ 
and  personal  property  caused  by  tbe  flood 
watera  ot  the  river  alleged  to  have  been 
thrown  upon  the  prautseB  by  fallnre  of  tbe 
def^dant  to  propwly  maintain  a  dltdi  lead- 
ing from  the  lake  to  the  rivis  tor  drainage 
purposes;  and  a  dam  constructed  ther^ 
to  preveot  the  flood  waters  of  the  river  -from 
flowing  ft(Hn  that  stream  Into  the  lake.  On 
the  trial  In  the  district  court  of  Douglas 
county  the  plaintiff  had  the  TOrdlct  and 
judgment,  and  the  defendant  has  appealed.  ' 

It  appears  that  about  the  year  180S  Da- 
vid Talbot  and  B.  W.  Lamoreanz,  who  w^ 
the  Incorporators  of  the  defendant  company, 
were  conducting  the  business  of  cutting  and 
storii^  Ice  on  the  hanks  of  Out-Off  Lake; 
that  at  times  of  high  water  in  the  lake  their 
icehouses  were  parOy  sulmierged,  and  the 
ice  Btored  therein  was  destroyed;  that  to 
obviate  that  trouble,  tfa^  constructed  a 
ditch  In  an  easterly  direction  from  tbe  lake 
to  the  Missouri  river,  and  cat  the  sami* 
through  the  high  bank  of  that  stream  which 
had  theretofore  beeii  a  safe  and  sure  bar- 
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Eter  to  its  flood  waters,  and'  bad  prevented 
them  from  reaching  the  land  between  the 
river  and  the  lake;  that,  when  the  water  in 
the  rlrer  was  low,  the  ditch  drained  the 
lake  and  lowered  the  stage  of  the  water 
snffldently  to  protect  the  ice  houses  above 
menUoned;  that,  when  that  pnrpoae  was  ac- 
complished, a  dam  was  constructed  across 
tJie  ditch  near  its  month  sufllclent  to  prevent 
the  flood  waters  of  the  river  from  entering 
the  dit<di  in  question ;  that,  whoi  It  again 
became  necessary  to  low«r  the  water  in  the 
lake,  the  ditdi  was  cleaned  oat  and  the  dam 
removed,  and,  when  the  lake  was  sufSciently 
loiirered,  the  dam  was  replaced.  It  also  ap- 
pears that  the  defendant  was  incorporated 
In  December,  1901,  and  took  over  the  proper- 
ty rights  and  business  of  the  former  owners, 
who  were  thereafter  members,  officers,  and 
managers  of  the  corporation;  that  from 
thoice  to  and  including  the  year  1906  the 
defendant  company  conducted  its  business  In 
relation  to  the  management  of  the  ditch  and 
dam  above  described  in  the  mme  manner  as 
it  had  theretofore  been  conduct;  and 
there  Is  sufficient  evidence  in  the  record  to 
sustain  a  finding  that  the  defendant  bad 
frequently  cleaned  out  the  ditch,  taken  out 
the  dam,  drained  tiie  lake,  and  thereafter 
on  each  occasion  had  replaced  that  struc- 
ture. It  also  appears  that  in  July,  190S,  the 
flood  watios  of  the  Missouri  river  by  rea- 
son of  the  n^Ugent  reconstruction  and  main- 
tenance of  the  dam  broke  through  and  wash- 
ed away  that  stmcture  and  flowed  back 
through  the  ditch  in  such  volume  as  to  over- 
flow its  banks  and  flood  the  plalDttrTs  prem- 
ises, destroying  his  growing  crops,  together 
with  a  large  amount  of  his  personal  prop- 
erty. 

[1,2]  1.  It  is  strenuously  argued  that  the 
evidence  Is  not  Bufficlent  to  sustain  the  Judg- 
ment because  It  does  not  show  that  defend- 
ant reconstructed  tbe  dam  at  the  outlet  of 
the  ditch  in  question  ia  tbe  year  1004.  In 
disposing  of  this  contention  IL  Is  sufficient  to 
say  that  the  evidence  clearly  shows  that  the 
defendant  company  (leaned  out  tbe  ditch 
end  used  It  to  drain  tbe  lake  In  1903  and 
1904.  To  do  this  necessarily  required  tbe 
removal  of  the  dam.  It  appears  that  it 
was  negligently  replaced  by  some  one,  and, 
In  any  event,  It  was  the  plain,  duty  of  tbe 
defendant  to  reconstruct  It  In  such  a  man- 
ner as  to  protect  tbe  lands  adjacent  to  the 
ditch  from  Inundation  by  the  flood  waters 
of  tbe  Missouri  river.  A  failure  to  perform 
that  duty  rendered  defendant  liable  for  re- 
sulting damages. 

[4]  2.  It  is  also  contoided  that  defendant 
was  not  tbe  owner  of  the  land  through  which 
tbe  dltcb  was  dug  and  on  which  the  dam 
was  constructed,  but  was  a  trespasser  there- 
on, and  therefore  It  was  not  liable  for  Its 
failure  to  properly  maintain  tbe  ditch  and 
reconstruct  the  dam  after  using  them  for  the 
protection  of  tii^  ice  houses.  We  find  noth- 


ing In  the  record  showing,  or  tending  ta- 
show,  that  defendant  was  denied  the  right 
to  construct  the  ditch  and  dam  in  questlon^ 
by  the  owner  or  owners  of  the  land  on  which 
they  were  situated.  But,  on  the  contrary,  it 
appears  that  defendant  has  at  all  times  exer- 
cised the  right  to  enter  upon  the  premises 
when  It  became  necessary  to  do  so  for  the 
protection  of  Ita  own  property.  If  defendant 
could  exercise  such  right.  It  necessarily  as- 
sumed the  dnty  of  so  exercising  it  as  not- 
to  thereby  injure  the  property  of  others 
We  are  therefore  of  opinion  that  this  con- 
tention cannot  be  sustained.  Reams  v.  Glo- 
plne,  78  Neb.  166,  110  N.  W.  060. 

[S3  8.  It  is  also  contended  that  the  right 
of  action^  if  any  existed  for  defoidant's  acts,, 
accmed  when  the  ditch  was  dog  and  the 
dam  was  first  constructed  in  1898,  and  was- 
therefore  barred  by  the  statute  of  limita- 
tions, tniis  defmse  was  not  ideaded,  and, 
if  it  liad  been  made  an  issue,  could  not  have- 
been  maintained.  The  action  was  not  «ne 
for  permanent  injury  to  tbe  land  l^oed  by 
plaintur,  bnt  was  one  for  damages  to  hi» 
growing  crops  and  personal  property^  cano- 
ed by  the  negligent  reconstruction  and  tbe 
maintenance  of  the  dltidi  and  dam;  and 
tbe  plaintlfPs  right  of  action  accmed  wbea 
his  property  was  injured  and  destroyed. 
Chicagc^  B.  L  &  P.  B.  Co.  v.  Andreeson,  62 
Neb.  466,  87  N.  W.  167.  In  that  case  it  wa» 
said:  "The  right  to  damages  for  an  obstxnc- 
tlou  of  a  stream  by  an  insufficient  culvert 
or  drain  does  not  accrue  when  the  railroad 
la  built,  but  when  the  overflow  actually  re- 
sults." 

4.  The  defendant  requested  tbe  district 
court  to  Instruct  the  Jury,  In  substance,  that 
there  was  no  evidence  that  thf-  David  Talbot 
Ice  Company,  which  constru<-ted  the  dltcb 
and  dam  in  question,  sold  or  transferred  any 
right  thereto  or  therein  to  tbe  defendant ; 
that  there  was  no  evidence  produced  as  to 
w^ho'  were  the  associates  of  David  Talbot; 
that  they  having  constructed  tbe  ditch  and 
dam  In  1S98,  some  years  before  the  organisa- 
tlon  of  tbe  defendant  company,  the  defend- 
ant could  not  be  held  responsible  for  the 
acts  of  David  Talbot  and  hla  associates  ta 
digging  tbe  dltcb  In  question. 

For  tbe  reasons  heretofore  stated,  it  is- 
appareot  that  the  court  did  not  err  in  re- 
fusing defendant's  instructions.  It  seems 
equally  clear  that  the  district  court  properly 
refused  to  Instruct  the  Jury  to  return  a  ver- 
dict for  the  defendant  at  tbe  conclusion  of 
all  of  tbe  evidence. 

5.  It  is  contended  that  the  court  erred  in 
giving  paragraph  4  of  the  infitructlons  upon 
bis  own  motion.  An  examination  of  that  In- 
struction discloses  that  It  fairly  and  clearly 
stated  the  Issues  presented  by  the  plead- 
ings, and  Informed  the  jury  that,  if  they 
found  the  plaintiff  bad  proven  all  of  the  al- 
legations of  his  petition,  enumerating  and 
describing  them,  by  a  preponderance  tbe 
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eTidence,  tlielr  verdict  Bbquld  be  for  the 
plaintiff.   In  tills  there  waa  no  error. 

Finally,  it  appears  {rem  a  careful  exami- 
nation of  the  whole  record  that  the  case  was 
fairly  tried,  tliat  the  evidence  la  sufficient 
to  sustain  tike  verdict,  and,  no  error  appear- 
ing in  the  record,  the  Judgment  ot  the  dis- 
trict court  is  affirined. 


FSEEBTJBG  t.  STATEL    (No.  17,S2».) 
{Soprene  Court  of  Nebraska.   Nov.  1,  1912.) 

(SyOabiu  by  tXe  Court.) 
■L  Dbufkabds  (i  ia»>— CBnoNix  DmnifKBif- 

KE8B— IlfSTBUCnONB. 

The  InstractiOQ  set  out  In  the  optolon  is 
Mtld  to  be  an  erroneooa  definition  of  druoken- 
nea  and  a  state  of  intoxication. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Cent  IHg.  H  10,  U;  Dec^  Dig.  1  la*] 

2.  WmmSBa  (1  211*)— Cohpsikiot— Pbtsi- 
ciAira. 

The  doctor  who  was  called  to  testify  as 
K  witnesB  on  behalf  of  the  state,  and  who 
dressed  the  woonds  of  the  defendant,  was  in- 
competent to  testify  to  the  defendant's  condi- 
tion over  the  objection  of  the  defendant  tliat 
he  was  diaqnallfled  by  reason  of  seetiott  388  of 
the  Code. 

(Ed.  Note. — For  other  eases,  see  Witnesses, 
Cent.  Dig.  U  768,  778;  Deo.  Dig.  I  211.*] 

(AOdiUonMl  Sf Uabw  »y  Editorial  81af.) 

3.  DSDirKAEDB   (S  10*)  —  "iNTOXICATIOlf'*— 
"DbUKSBNHBM'*— "iNaBElBTY"— "DBUNK." 

Though  one  may  be  said  to  be  ander  the 
mflaence  of  Uqnor,  he  is  not  necessarily  intox- 
icated, this  being  far  short  of  "intoxication" 
which  (s  the  synonym  of  "Inebriety"  and 
"drunkenness";  the  word  "Intoxicated*  being 
BynonymoOB  with  "drunk/*  and  "drunk"  being 
defined  in  the  Standard  Dictionary  as  to  have 
lost  the  normal  control  of  one's  bodily  and  men- 
tal facnltfes  (citing  4  Words  and  Phrases,  8734, 
3735). 

[Ed.  Note. — For  other  cases,  see  Drunkards, 
Cent.  Dig.  H  10.  11;  Dec.  IMg.  1  la* 
For  other  definitions,  see  Words  and  Phrases, 

VOL  3,  pp.  2208-2211.] 

Error  to  District  Court,  Pb^ps  County; 
Dangan,  Judge. 

Gnat  Freebnrg  was  found  guilty  of  drunk- 
enness, and  brings  error.  Reversed. 

Jamee  I.  Bhea,  of  Holdrege,  for  plaintiff 
in  error.  A.  J.  Staafer,  of  Holdr^e,  for  the 

State. 

HAMER,  J.  The  plaintiff  In  error,  Oust 
Freeburg,  hereafter  designated  as  the  de- 
fendant, was  complained  against  In  the  po- 
lice court  of  the  dty  of  Holdrege  July  5, 
1911,  and  was  charged  with  the  violation  oC 
an  alleged  ordinance  in  that  dty  on  July  4, 
191L  The  plaintiff  charged  that  the  said 
Gust  Freeburg  "on  or  about  the  4th  day  of 
July,  A.  D.  1911,  in  the  county  last  named 
(Phelps)  and  within  the  corporate  limits  of 
the  dty  of  Holdrege,  then  and  there  being, 
did  then  and  there  unlawfully  become  drunk 
and  was  then  and  there  found  In  a  state  of 


intoxication  and  drunkenness  contrary  to 
section  44  of  Ordinance  45  of  the  Compiled 
and  Revised  Ordinances  of  the  dty  of  Hold- 
rege." The  defendant  was  found  guilty  In 
the  police  court,  and  sentenced  to  pay  a  fine 
of  (10  and  coats.  He  appealed  to  the  dis- 
trict court,  and  was  there  convicted  and 
soitenced  to  pay  a  fine  of  $1  and  costs.  He 
brings  the  case  here  for  review. 

Upon  that  poiut  there  seems  to  be  a  con- 
flict of  evidence,  trat  ttiere  Is  no  conflict 
tonching  tbe  fact  that  the  defendant  was  go- 
ing home  with  a  Hr.  Le^ne  and  the  dty 
nwrehal  started  to  arrest  hlin,  and  the  de- 
fendant and  Levine  begged  him  not  to  make 
the  azreet  The  dty  marshal  struck  the  de- 
fendant over  the  head  with  his  revolvo*, 
bnt  daims  In  Jnstiflcation  that  the  defend- 
ant and  Zjevlng  objected  to  the  arrest,  and 
finally  resisted.  At  tbe  time  this  happened, 
they  were  near  Levlne's  tailor  shop,  and  Le- 
vine said  he  wanted  to  go  In  bis  shop  to  get 
his  coat,  and  then  they  would  go  home  to- 
gether. Freeburg  and  Levine  denied  makUig 
any  reaistance  to  the  arrest,  and  it  does  not 
appear  that  Freeburg  was  in  any  way  olf«H 
aive  in  fals  conduct 

Dr.  S.  F.  Sanders  was  called  by  the  coun- 
ty attorney,  and  testified  as  a  witness  on  be- 
half of  the  state  and  over  the  objection  of 
counsd  for  the  defendant  He  testified  that 
he  was  a  practicing  phydcan  In  the  dty  of 
Holdrege,  and  that  on  the  afternoon  or  eve- 
ning of  July  4,  1911,  he  was  called  upon  to 
dress  certain  wounds  from  which  the  defend- 
ant was  sufTerlng,  that  he  found  the  defend- 
ant at  the  tallor.shop  of  Mr.  Levine  and  had 
him  removed  to  his  (Sanders')  office,  which 
was  near  by,  and  where  he  treated  him  for 
tbe  Injuries  which  he  had  received.  He  gave 
as  a  reason  for  believing  that  the  defendant 
was  Intoxicated  that  his  breath  smelted  of 
beer,  and  Immediately  after  his  wounds  were 
dressed  the  defendant  said,  "I  guess  it  is 
all  right."  The  defendant  had  also  said 
something  else  which  tbe  witness  testified  he 
was  unable  to  remember.  Tbe  fact  that 
Sanders  was  a  doctor,  and  that  be  had  been 
called  to  attend  the  defendant,  and  testified 
to  his  opinion  concerning  the  condition  of 
the  accused  as  to  intoxication,  would  give 
bis  testimony  great  weight  with  tbe  Jury  be- 
cause of  the  confidential  relation  which  be 
sustained  to  the  defendant,  and  because  as 
a  doctor  his  knowledge  would  be  supposed 
to  be  superior  to  that  of  other  men. 

[2]  Section  333  of  the  Code  of  Civil  Pro- 
cedure provides  that  "no  practidng  attorney, 
counsellor,  physlcan,  surgeon,  minister  of  the 
gospel,  or  priest  of  any  denomination  shall  be 
allowed,  in  giving  testimony,  to  disclose  any 
confidential  communication,  properly  intrust- 
ed to  him  In  his  professional  capadty,  and 
necessary  and  proper  to  enable  him  to  dis- 
charge the  functions  of  his  office  according 
to  the  usual  course  of  practice  or  disdpllne." 
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Tbe  foregoing  section  would  seem  to  jnstify 
tbe  exetndoo  of  tte  testlnwnr  <d  Or.  Sand- 
era.  We  think  that  Us  teetimony  wu  clear- 
ly prejTuUciaL  BiTant  Modon  Woodmen 
of  America,  86  Net).  872,  125  N.  W.  621.  27 
L.  B.  A.  (N.  S.)  826,  21  Ann.  Cos.  365;  Sot; 
erelgn  Gamp  W.  O.  W.  t.  Orandon.  61  Neb. 
39,  80  N.  W.  448;  Smart  t.  Kanaaa  City,  SOS 
M&  182,  105  8.  W.  709,  14  L  B.  A.  (N.  S.) 
365,  12S  Am.  St  Bep.  415,  IS  Ann.  Gas.  932; 
OarbAde  t.  Oonnectlcnt  Mntoal  Ufe  Ins.  Go., 
70  Mo.  446,  43  Am.  Bep.  766;  Ifasonlc  Ma- 
tnal  Benefit  Ass'n  t.  Beck.  77  Ind.  208.  40 
Am.  Bep.  295 ;  Henston  v.  Simpson,  116  Ind. 
62. 17  N.  E.  261.  7  Am.  St  B^  409;  Qrattan 
V.  MetropoUtan  LUe  Ins.  Co.,  92  N.  T.  274. 
44  Am.  Bep.  872.  In  the  last-named  case 
the  doctor  was  asked.  "What  opinion  did 
yon  form,  based  on  the  general  sight  of  the 
loan,  before  yon  made  an  examination,  or 
before  you  had  any  conversation  with  him?" 
The  court  held  that  the  qnestlon  was  prop- 
etlj  excluded  as  privileged  within  the  stat- 
ute. In  the  opinion  it  is  said:  "We  have 
distinctly  held  in  such  a  case  that  tbe  com- 
munication to  tbe  pbysldan'B  sense  of  sight 
is  within  the  statnte.  and  as  much  so  as  if 
It  had  been  oral  and  reached  his  ear."  The 
Missouri  statute  declares  a  physician  or  sur- 
geon incompetent  to  testify  "concerning  any 
Information  which  he  may  have  acquired 
*  *  *  and  which  Information  was  neces- 
sary to  enable  him  to  prescribe  for  sutdi  pa- 
tient as  a  physl<dan,  or  do  any  act  for  him 
as  a  snrgeon."  Bev.  St  Mo.  1899.  |  4668. 
The  Missouri  Supreme  Oourt  on  page  183  of 
308  Mo.,  on  page  714  of  106  S.  W.  (14  L.  B. 
A.  [N.  3.]  665,  123  Am.  St  Bep.  415,  13  Ann. 
Cas.  932),  In  the  opinion  of  Smart  v.  Kansas 
City,  supra,  said :  "The  meaning  of  this  sec- 
tion is  not  veiled  In  donbt  It  disQaallfles 
the  physician  and  surgeon  from  testifying 
to  any  Information  acquired  by  them  while 
attending  their  patients  in  a  professional 
capacity.  The  wisdom  of  such  a  law  is  ad- 
dressed to  the  legislative  branch  of  the  gov- 
ernment; and  not  to  the  Judiciary.  The  lat- 
ter has  to  deal  with  its  meaning,  and  not 
the  policy  of  the  statute.  That  policy  is 
not  only  well  grounded  in  this  state,  but  Is 
firmly  rooted  In  the  Jurisprudence  of  a  ma- 
jority of  tbe  states  and  territories  of  the 
Union." 

[1]  Counsel  complain  of  the  ninth  instruc- 
tion. It  reads:  "Instruction  No.  9.  The 
court  Instructs  you,  gentlemen  of  the  Jury, 
that,  where  a  person  is  UDder  tbe  influence 
of  intoxicating  liquor  to  such  an  extent  that 
it  affects  him  mentally  or  physically  and 
that  Boch  efTect  resulth^  from  the  use  of  In- 
toxieatlne  llqnor  la  risible  to  one  observing 
sadi  person,  then  as  a  matter  of  law  said 
person  would  be  In  a  drunken  or  intoxicated 
condition,  and  It  Is  for  you  to  determine  from 
the  erMence  whether  the  detttidant  In  this 


case  was  In  a  drunken  or  Intoxteated  condi- 
tion at  tbe  time  of  hUi  atnat,  bearing  in 
mind  that  the  burden  of  vtont  la  upon  the 
state  to  estabUA  aaA  tutt  of  dmnkennees 
or  IntoxlcatlMi  of  tbe  defsodant  by  tiie  erl- 
dence  beyond  a  reasiHiable  doobt"  In  tmr 
opinion  this  iBstmeUon  la  eleariy  wnmeona 
and  preJudldaL  It  makes  the  mere  fitct  that 
tbe  effect  reonlHns  fcom  the  nee  of  Intoxi- 
cating UQoor  le  visibly  suffldent  evldaKe 
that  the  pMson  la  drunk.  To  Illustrate:  The 
action  of  the  person  is  excluded  from  the 
condderatlou  of  tbe  Jury.  The  condition  of 
the  person  Is  also  by  this  Instruction  exclud- 
ed from  the  consideration  of  the  Jury.  The 
only  thing  submitted  to  the  Jury  is  whether 
the  effect  'Is  vlsUtle." 

[3]  In  Standard  life  &  Accident  Ins.  Co. 
T.  Jones,  94  Ala.  434, 10  South.  530.  the  ques- 
tion of  what  constitutes  tntoxlcatiott  Is  dis- 
cussed, and  tbe  court  says:  "To  be  under  the 
Influence  of  whisky  Is  not  necessarily  to  be 
intoxicated.  One  may  well  be  said  to  be 
under  the  influ^ice  ot  strong  drink  when  he 
is  to  any  extent  affected  by  It— whoi  he  teels 
it;  and  this  condition  may  result  from  po- 
tations BO  small  as  not  to  impair  any  mental 
or  physical  faculty,  and  when  the  passions 
are  not  visibly  excited,  nor  the  Judgment  or 
any  physical  function  impaired.  This  la  far 
short  of  'Intoxication,'  whldi  is  the  synonym 
of  inebriety,'  'drunkenness,*  implying  or  evi- 
denced by  undue  or  abnormal  endtatton  of 
the  passions  or  feelings,  or  tite  Impairment 
of  the  capacity  to  think  and  act  correctly 
and  e^ently."  "The  word  Intoxicated'  la 
synonymous  with  'drunk,'  and  in  the  Stand- 
ard Dictionary  'drunk'  is  d^ned  as  under 
tbe  Influence  of  Intoxicating  liquor  to  such 
an  extent  as  to  have  lost  the  normal  control 
of  one's  bodily  and  mental  faculties,  and 
commonly  to  evince  a  disposition  to  violoicc. 
quarrelsomeness  and  bestiality."  4  Words 
and  Phrases,  3734.  "The  word  'Intoxication' 
means  an  abnormal  mental  or  physical  con- 
dition, due  to  the  Inflnence  of  alcoholic  liq- 
uors, a  visible  excitation  of  tiie  passions  and 
Impairment  of  the  Judgmmt,  or  a  derange- 
ment or  impairment  of  physical  functions  or 
^erglea.  This  Implies  a  condition  whldi 
would  not  result  from  the  reasonable,  ordi- 
nary and  moderate  use  of  the  most  Intoxi- 
cating liquors."  4  Words  and  Phrases,  3735. 
Wadsworth  v.  Dunnam,  98  Ala.  610, 13  South. 
597.  "Intoxication"  is  a  word  nearly  syn- 
onymous with  "Inebriety"  or  'inebriation,** 
and  is  expressive  of  tiiat  state  or  condltlou 
which  inevitably  follows  from  taking  Into 
the  body  by  swallowing  or  driiiklng  exces- 
sive quantities  of  intoxicating  liqacrs.  Com- 
monwealtb  v.  Whitney,  11  Gush.  (Mass.)  4T7. 
The  Instruction  set  out  was  erroneous  and 
preJudleiaL 

The  Judgment  (tf  tbe  district  conrt  Is  re- 
versed. 
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CUSICK  T.  BBODSKT  et  aL  (No.  16,783.) 
(Soprems  Oourt  of  Nebraska.   Not.  1,  1B12.) 

(SvUaiui  ly  the  Court.) 
JusnCEB  OP  THE  PEACE  ^  128*WUDOiaiNT 

—  Aonon  roE  E<)citabu  ItaUEr— Bti- 

DBHCB. 

Evidence  examined  and  Mt  oat  in  aie  optn- 
ioQ  held  safficient  to  sustain  the  findlnff  and 

decree  of  the  dietrict  coarL 

lEd.  Kote. — For  other  cases,  see  Jnetices  of 
the  Peace,  Cent  Dig.  |g  402-107 ;  Dec  Dig.  % 
128.*] 

Appeal  from  District  Coart,  Douglas  Coud- 
tj;  Day,  Jndge. 

Action  try  Fannie  Cusick  against  Nathan 
Brodsky  and  others.  From  a  decree  for 
plaintiff,  defoidanta  apiuaL  Affirmed. 

J.  BL  Ton  Doni,  of  Onuba,  tor  appellants. 
J.  J.  O'Connor,  of  Omaha,  for  appellee 

FAWCBTT,  1.  Defendant  Bxodakr  was 
a  retail  grocer  In  Omaha.  Among  bis  cos- 
tomers  was  one  CSiarleB  W.  Ellis,  whose  vrtte 
ia  a  sister  al  plaintiff.  The  Ellis  family 
traded  wltli  defaidant  for  a  nnmber  of  years. 
As  a  resDlt  of  snch  trading  the  Blllses  final- 
ly became  Indebted  to  defendant  In  tiie  sum 
of  about  9140.  Defwdant  appears  to  have 
Mid  out  his  bnslnesB,  and  placed  bis  ac- 
connts  In  the  hands  of  a  collector.  Suit  was 
Inwwht  In  Justice  court  upim  the  Ellis  ao- 
coont  against  plaintiff,  and  serrlce  of  sum- 
mons  was  made  upon  her.  At  the  time  set 
for  hearii^,  neither  plaintiff  nor  defendant 
appeared  at  the  Justice  court  Judgment  was 
entered  against  plaintiff.  Upon  the  Judgment 
thus  entered,  defendant  subsequently  had 
an  execution  issued,  and  was  about  to  levy 
apon  property  of  plaintiff  when  sbe  brought 
this  Bult  to  restrain  proceedings  under  the 
execution,  and  to  set  aside  the  judgment 
apon  the  ground  that  she  was  in  no  manner 
ind^ited  to  defendant,  and  that,  after  brlng- 
iDg  the  suit  against  her,  defendant  told  her 
that  it  was  brought  against  her  by  mistake; 
that  sbe  need  not  pay  any  attention  to  the 
mit,  as  he  would  withdraw  It;  that  she  re- 
lied upon  bis  statements,  and  for  that  reason 
did  not  appear  at  the  time  set  for  trial ;  that 
she  never  knew  that  any  further  steps  had 
been  taken  In  the  matter  until  defendant  was 
about  to  enforce  his  Judgment  by  the  execu- 
tion aboTe  referred  to.  There  was  a  trial  to 
the  district  court  for  Douglas  county,  which 
resulted  in  a  finding  In  favor  of  plaintiff  and 
a  decree  restraining  the  enforcement  of  the 
execution,  Tacatlng  the  Judgment  of  the  Jus- 
tice, and  ordering  that  the  parties  appear 
beffve  the  said  Justice  cm  March  14, 1910.  or 
before  some  other  Justice  if  the  case  should 
be  removed,  for  the  purpose  of  trying  the 
cause  of  action  upon  the  account  upon  its 
merits.  From  this  decree  def  aidant  Brodsky 
appeals. 

The  only  reason  assigned  for  asking  a  re- 


veraal  of  the  decree  of  the  district  court  la 
the  statement  In  the  brief  of  defendant  that 
the  Judgment  of  the  district  court  Is  not  sup* 
ported  "by  that  preponderance  of  evidoxie 
necessary  to  sustain  an  Injunction  enjoining 
the  ^forcement  of  a  Ju^^ent  at  law,  where, 
as  Is  disclosed  In  this  case,  the  plaintiff  bad 
proper  notice  of  the  commencement  of  the 
suit  In  which  the  Judgment,  which  the  plain- 
tiff herein  seeks  to  enjoin,  was  rendered." 
Atta  a  careful  reading  of  the  entire  bill  of 
exceptions,  we  are  unable  to  agree  with  coun- 
sel. Plaintiff  testifies  unequivocally  that, 
when  the  summons  In  the  Justice  suit  was 
served  upon  ber,  she  called  defoidant,  with 
whom  sbe  was  w^l  acquainted,  by  tele- 
phone, and  asked  him  why  be  bad  sued 
her  for  this  account;  that  be  told  lier  be 
bad  gone  out  of  business,  and  the  t^Ils  were 
all  put  In  a  buncb  together;  that  "be  didn't 
Intend  fbr  that  to  go  In.  *  *  *  He  said 
be  would  call  It  off,  and  not  to  pay  any 
more  attmtlon  to  It,  he  would  go  down 
and  see  bis  lawyer,  and  call  It  off."  It 
Is  true  defendant  denies  baring  made  this 
statement,  and  says  that  what  be  told  hex 
was.  "If  tbe  bill  will  be  paid,  we  wouldn't 
sue  It  That  Is  all  I  said."  Mrs.  Ellis  testi- 
fied that  sbe  went  to  see  him  about  tbe 
suit,  and  asked  him  why  he  bad  brought  suit 
against  ber  sister;  that  he  said,  "O,  Mrs. 
EaUs,  I  will  call  it  off."  The  evidence  does 
not  show  that  this  statement  to  Mrs.  Ellis 
was  communicated  to  plaintiff  before  tbe 
day  set  for  the  trial.  Defendant* a  argument 
Is  therefore  sound  that  the  statement  by  de- 
fendant to  Mrs.  EUls,  even  If  made,  wUcb 
defendant  denies,  would  not  afford  any  ex- 
cuse for  the  failure  of  plaintiff  to  attend  at 
tbe  time  of  the  trial.  But  there  Is  one  cir- 
cumstance shown  by  defendant's  own  testi- 
mony which  tends  strongly  to  corroborate 
plaintiff  that  he  had  agreed  to  call  tbe  case 
off.  While  upon  the  atand  as  a  witness  In 
his  own  behalf,  he  testified  that  he  did  not 
attend  the  trial  himself,  and  does  not  know 
who  made  proofo  of  the  account  The  rec- 
ord does  not  enlighten  us  upon  that  point 
beyond  the  statement  by  counsel  for  defend- 
ant upon  the  stand  that  be  made  proof.  Just 
how  be  made  It  Is  not  shown. 

Upon  the  question  as  to  whether  or  not 
plaintiff  had  any  meritorious  defense  to  tbe 
action  if  she  had  attended  at  the  time  of  the 
trial,  the  evidence  ia  not  very  satisfactory. 
There  Is  no  dispute  but  what  the  debt  sued 
for  was  the  debt  of  the  Elllsea.  It  is  con- 
ceded that  plaintiff  never  agreed  In  writing 
to  be  responsible  for  the  debt,  but  defendant 
aud  bis  wife  say  that,  whea  the  account  of 
the  Gllises  began  to  grow,  they  were  not 
willing  to  continue  increasing  it,  and  that 
plaintiff  then  came  to  them  and  told  them  to 
let  Mrs.  EIUb  have  what  she  needed,  and 
that  she,  plaintiff,  would  see  that  the  goods 
were  paid  for.    This  plaintiff  unequivocally 
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denies.  Defendant  places  tlie  time  when  this 
pledge  was  made  by  plalntUI  as  some  two 
or  three  years  prior  to  tlie  bearing  of  tbls 
suit,  yet  he  farnishes  no  evidence  ttiat  plain- 
tiff bad  ever  paid  blm  anytbing  during  all 
of  that  time  on  account  of  the  Elllses  except 
one  Item  of  fSO,  which  plaintiff  admits  hav- 
ing made,  but  testifies  that,  when  she  made 
it,  she  told  defendants  that  she  was  maldng 
the  payment  <m  account  of  her  sister  as  a 
Obrlstmas  present  She  denies  ever  having 
become  security  or  ever  having  acknowledged 
ttiat  she  was  In  any  manner  liable  for  the 
debts  of  the  BUlses.  Whether  she  did  or  not, 
however,  is  a  question  which  can  be  deter- 
mined when  the  law  action  Is  finally  tried  in 
justice  court  under  the  decree  rendered  by 
the  district  court  In  this  case.  Without  pur- 
suing the  matter  further,  we  think  the  evi- 
dence Is  sutSdent  to  sustain  the  decree  as 
entered  by  the  district  ooart 
Afflrmed. 


HAEDIN  T.  STATE.    (Ko.  17,664.) 
(Sopreme  Court  of  Nebraska.   Nov.  1,  1912.) 

(Syllabit*  hy  the  Court.) 

1.  CaiMiNAL  Law  (|  284*)— Plka  in  Abatx- 

UHT— DinEBUlHATION  BT  COUBT  OH  JUBT. 

"Where  a  plea  in  abatemeot  in  a  criminal 

ETOSeention  presents  questions  of  law  only,  it 
I  prop«r  for  the  trial  court  to  determine  such 
questloos  without  the  intervention  of  a  jury." 
Stetter  v.  State.  77  Neb.  777,  110  N.  W.  761. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  f  665;  Dec.  Dig.  |  284.*] 

2.  Statutes  (J  118*)— Subjects  and  Titles 
— EzPBBBSiorr  or  Svbjsct  nr  Titlb— GBim- 

VAL  IiAW  —  "BUZLDINOa  Of  .UL  CHABAC- 

TEBS." 

The  act  known  as  Senate  File  160,  Laws 
1006.  o.  184,  examined,  and  held,  that  the 
enumeratifHa  of  buildings  contained  within  sec- 
tion 1  of  the  act  which  includes  "railroad  car," 
comes  fairly  within,  and  is  not  broader  than, 
the  title. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  |§  158-160;  Dec.  DJ^g.  |  118.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  892-«95.] 

8.  BUBOLABT    (I   41*)  —  EVIDENCE  —  WeIOHT 
AND  SumCIENCT— COBPUS  DELICTI. 

Evidence  examined  and  set  out  in  the  opin- 
ion held  sufficient  to  establish  the  corpus  de- 
lictL 

TEA,  Note.— For  other  cases,  see  Bnrglary, 
Cent  Dig.  H  04-103,  100;  Dec  Dig.  |  41.*] 

4.  Indictment  and  iNroBUATiON  (|  191*)— 
Elements— Statutoby  Pbovisions. 

The  informadon  examined  and  set  out  in 
the  opinion  held  sufficient  ta  sustain  a  convictton 
for  burglary. 

[Ed.  Note.— For  other  oases,  see  Indictment 
and  Information,  Cent  Dig.  H  266,  601-681; 
Dec.  Dig.  1 1»1.*J 

6.  Cbiminai<  Law  (|  406*)- Evidence— Ad- 

ICIBBIONB— DeTEBUINATION  Of  ADMISSIBIL- 
ITY. 

The  evidence  as  to  alleged  admissions  made 
by  defendant  examined  anrl  Bet  out  in  the  opin- 


ion held  Insuffident  to  show  that  tlie  admls- 
Bicms,  if  made,  were  obtained  imder  tiueats. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  786,  804-«17,  Q«>-827!  Dea 
Dig.  6  406.*]  *  " 

6.  BUROLABT   (I  41*)— BVIDEirCK  — WKZOBT 
AND  SUFFIOIBHCTt 

Evidence  examined  and  set  ont  in  the  oi^- 
ion  MA  suffldent  to  sustain  the  conviction. 

[Ed.  Note^For  other  eases,  see  Burglary, 
Cent  Dig.  11  04-108.  100;  De&  Dig.  |  4L*] 

Beese,  C.  J.,  and  Let  ton  and  Hamer,  JJ., 
dissenting. 

Error  to  District  Court  Blcbardson  Ooan- 
iy;  Raper,  Judge. 

James  G.  Hardin  was  convlcCed  of  bnr*^ 
glary,  and  bringa  wror.  Affirmed. 

J.  E.  Leyda,  of  Falls  City,  for  plainUfl  in 
error.  Grant  6.  Martin  and  Frank  B.  Edg- 
erton,  both  (tf  Uncoln,  for  the  State. 

FAWCETT,  J.  Defendant  was  convicted 
in  the  district  court  for  Richardson  county 
of  the  bnrglary  of  a  railroad  car  in  the  yards 
of  the  Missouri  Pacific  Bailroad  Company  in 
Falls  City,  and  sentenced  to  a  term  in  the 
penitentiary  of  not  less  than  one  or  more 
than  ten  years.  From  such  conviction  he 
prosecutes  error  to  this  court 

Plaintiff  In  error,  who  will  tie  designated 
as  defendant,  in  his  brief  presents  and  ar- 
gues five  specific  grounds  for  reversal,  which 
we  will  consider  In  the  order  In  wMch  they 
are  presented.  Upon  the  argument  at  the 
bar,  counsel  argued  a  further  ground  that 
the  evidence  was  Insufficient  to  sustain  the 
velvet  This  win  also  be  considered  in  its 
order.  The  information  charges  that  defend- 
ant "did  on  or  about  the  30tb  day  of  July, 
A.  D.  1011,  in  the  county  of  Richardson  and 
state  of  Nebraska,  aforesaid,  then  and  then 
t>elng  then  and  there  a  railroad  car  of  the 
Missouri  Fadflc  Railway  Company,  a  cor- 
poration duly  organlxed  under  the  laws  of 
the  state  of  Bfissourl,  then  and  there  being, 
willfully,  maliciously,  fordUy.  nnlawfnUy, 
burglariously,  and  feloniously  did  break  and 
enter,  with  Intent  the  goods  and  <diattels  In 
said  railroad  car  contained  *  *  *  to 
steal,"  etc. 

[1]  When  arraigned,  defendant  first  plead- 
ed not  gallt7,  but  later  was  granted  leave  to 
withdraw  tUs  plea  and  file  a  plea  In  abate- 
ment, the  only  allegation  In  which  was,  "be- 
cause the  statute  under  wiiich  said  informa- 
tion is  teonght  Is  Invalid,  In  that  it  was  not 
properly  passed  by  the  Leglalature  which  is 
purported  to  have  oiacted  It**  This  plea 
was  overruled,  and  this  rnllng  forms  the 
basis  of  defendant's  first  anignmeni;  viz., 
"because  there  was  no  trial  of  the  issue  pre- 
soited  in  the  plea  in  abateraoit"  Under 
our  holding  In  Stetter  v.  State,  77  Neb.  777, 
110  N.  W.  761,  this  assignment  is  wlthont 
merit  We  there  bdd  tha^  "where  a  plea 
in  abatement  In  a  criminal  prosecution  pre- 
sents questions  of  law  only,  It  is  proper  for 
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the  trial  cvnrt  to  determine  sncb  questions 
without  the  intervention  of  a  Jury." 

Because  the  Daylight  Burglary  Act 
is  unconstitutional.  In  that  it  is  broader  than 
Its  titl&"  The  title  to  the  act  (Senate  File 
ISO,  lAws  IfiOSk  c  184)  reads:  "An  act  to 
provide  fitr  ttw  pnntduDait  of  pusons  guilty 
of  breaking  and  entulng  bnUdlngs  of  all 
cbancten^  with  intent  to  commit  any  tdoay, 
or  with  Inteid  to  steal  property  of  any  value, 
and  to  repeal  sections  48  and  63  of  the  Crim- 
inal Code  of  Wcbraaka,  accept  as  to  offienaes 
heretofore  committed  tharennder."  Section  1 
of  the  provides:  "If  any  person  shall 
wlllftilly,  mtUdODSly  and  ftwdbly  break  and 
enter  into  any  dwelUng  liona^  Utdien, 
amokehouse,  •  •  •  station  house  or  rail- 
road ear,  wlUi  Intent  to  *  *  *  steal 
property  of  any  value,  every  person  so  of- 
fending shaU  be  pnnldied  by  imprisonment 
in  pmltentlary,"  eta  It  is  now  contend- 
ed tbat  a  roUroad  cor  Is  not  within  the  tttle 
to  ttut  act  fw  tha  reason  that  It  la  not  a 
bnUdlngi  and  nnmeroaa  d^nitiona  are  cited 
in  saivort  of  this  cmtoitlon.  Is  the  stat- 
ute nnder  wbldi  Oie  proaecntlon  la  brought 
invmlld  because  in  vlolatton  of  the  provision 
of  secticm  U  of  artide  3  of  the  Oonatlta- 
tion  that  "no  bill  shall  contain  more  than 
one  subject,  and  the  same  Bh&U  be  clearly 
expressed  in  Its  title  r*  The  qnestioQ  is 
whether  the  subject  of  legislation  is  clearly 
expressed  in  the  tltl&  The  subject  is  de- 
fined In  the  title  of  the  act  as  "breaking  and 
altering  buildings  of  all  characters,"  with 
intent  to  commit  felony  or  steal  Breaking 
and  entering  a  railroad  car  Is  not  a  dlffer- 
oit  subject  for  legislation  from  breaking 
and  entering  a  warehouse  or  other  perma- 
nent stntctursL  If  it  were  a  different  subject 
of  l^alation,  that  of  itself  would  prevent 
its  being  united  with  that  subject  in  the 
same  act,  as  no  act  can  contain  more  than 
mo  sobiect  The  subject  of  legislation  is 
the  breaking  and  entering  with  intent  to 
steal  or  commit  felony.  Is  it  clearly  express- 
ed in  the  title?  The  argument  is  that,  be- 
cause the  title  limits  the  subject  of  legisla- 
tion to  breaking  and  entering  "buildings  of 
all  charaetras,"  the  breaUng  and  entering  of 
railroad  cars  is  not  included,  and  therefore 
the  subject  of  l^lslatlon  being  extended  In 
the  act  to  cover  the  breaking  and  entering 
ot  railroad  cars  Is  not  clearly  expressed  in 
the  titl&  The  title  names  the  two  former 
sections  covering  this  subject,  and  repeals 
them.  In  those  sections  the  breaking  and 
entering  of  a  railroad  car  is  included.  It 
is  manifest  from  the  title  of  this  set  that 
the  purpose  was  to  enact  a  new  law  In 
place  of  the  old,  and  to  make  the  title  gener- 
al and  broad.  The  words  "of  all  characters" 
are  added  to  the  word  "buildings."  These 
words  would  be  wholly  unnecessary  If  it 
was  Intoided  to  legislate  only  In  regard  to 
■tmctores  of  a  permanent  character.  Any 
one  ooDslderlng  this  title  would  necessarily 


inquire  as  to  the  puriK>se  and  f qrce  of  the 
added  words,  "of  all  characters."  The  ob- 
ject of  the  constltuttonal  provision  in  ques- 
tion is  to  prevent  sorr^tltious  legislation. 
It  is  intmded  to  liable  nwmbers  of  the  Ijcg- 
Islatore  and  others  interested  to  know  from 
the  title  of  the  act  the  subject  of  the  propos- 
ed lec^slatlon.  Those  interested  in  deflnlng 
the  crime  of  breaking  and  entering,  which  waa 
substituted  for  burglary  of  the  common  law, 
would  understand  that  the  legislation  might 
be  extended  to  such  constructions  as  were  in- 
cluded in  the  former  acts,  and  which,  when 
we  consider  the  derivation  of  the  word 
"building,"  ore  not  necessarily  excluded 
the  use  of  that  term.  The  Legislature  con- 
sidered this  title  snffldent  to  notify  all  par- 
ties of  the  subject  of  the  proposed  legislation. 
If  we  adhere  to  our  rule  that  an  act  of  the 
Legislature  will  not  be  held  Invalid  as  vio- 
lating the  Constitation  unless  It  Is  clearly 
and  unavoidably  so,  I  think  w«  must  bold 
that  the  subject  of  this  l^;lslation  Is  suffi- 
ciently expressed  in  the  titl& 

[3]  "8.  Beeausb  tSte  corpus  delicti  of  the 
crime  was  not  proven."  D^tendant  «ontaidB 
that  then  is  no  proof  In  the  record  showing 
that  a  crime  was  oonuuitted  within  the  ju- 
risdiction of  the  court;  that  is  to  soy.  that 
there  is  no  proof  that  the  car  was  brokM 
into  in  Richardson  county.  The  car  was 
sealed  In  Kansas  Gi^,  Mo^  which  Is  about 
100  miles  distant  from  Falls  Gity,  only  about 
4  miles  of  that  distance  lying  within  IU«li- 
ardson  county.  It  was  sealed  In  Kansas 
City  July  27th  and  reached  Falls  City  oh 
the  evening  of  July  29lh,  or  the  morning  M 
July  80th.  The  evidence  of  the  state  shows 
that,  when  the  c^  was  flnt  otMwed  by  tlte 
agent  of  the  railroad  con^ny,  the  seal  was 
broken.  Hence  it  Is  contended  that, there  Is 
no  evidence  to  show  that  the  seal  may  not 
have  been  broken,  and  the  car  entered  before 
it  readied  Falls  City.  The  trouble  with  this 
coiitentlon  is  the  evidwce  shows  that  the 
only  thing  taken  from  the  car  was  one  box 
of  merchandise  which  was  found  In  thiia 
weeds  dose  to  the  car,  and  the  testimony 
of  the  vritness  Kendrld:,  who  was  a  detec- 
tive in  the  tmsioj  of  the  railroad  company, 
shows  that  some  time  along  In  the  n^t 
following  defendant's  preliminary  examina- 
tion defendant  stated  to  him  that  "Sheldon 
(who  was  Jointly  informed  against  with  de- 
fendant) broke  the  seal  with  a  piece  of  iron, 
and  Blr.  Gantley  {another  detective  In  the 
emi^oy  of  the  railway  company)  asked  him 
if  it  was  a  brake  shoe,  and  he  said,  *I  be- 
lieve it  was*  *';  that  the  witness  then  adccHl 
btm,  "What  was  you  doing  there?**  and  he 
said,  "I  was  looking  around  to  see  If  any 
one  was  coming;"  that  witness  then  said, 
"Yon  were  looking  out,  were  you?"  and  he 
answered,  "You  can  call  it  what  yon  please." 
This  testimony  by  the  witness  Kendrlck  Is 
assailed  npon  the  ground  that  at  the  time 
this  admission  is  alleged  to  have  been  made 
the  drcnmstances  under  whidi  defendant  Is 


Digitized  by 


Google 


148 


teS  KOBTHWESTEBN  REPOBTBB 


<Neb. 


alleged  to  have  made  the  admissions  were 
as  follows:  During  the  olsht  following  de- 
fendant's preliminary  hearing  the  two  rail- 
road detectives,  Kendrlck  and  Cantley,  to- 
gether with  the  depnty  sheriff  and  chief  of 
police  of  Falls  City,  took  defendant  from  the 
Jail  oat  Into  the  alley  between  the  Jail  and 
the  conrOionB^  and  there  qneetioned  defend- 
ant; that  It  w»e  then  that  defendant  is  al- 
to  have  made  the  admission  above  re- 
ferred to.  The  testimony  of  Kendrlck  Is 
contradicted  by  defendant,  who  testified  that 
these  parties  tried  to  make  him  admit  that 
he  had  assisted  in  breaking  Into  the  car  In 
question;  that  the  railroad  detective  had 
been  drinking;  that  they  had  some  hot  words 
when  he  "denounced  them  as  liars  and  perjur- 
ers." and  that  the  deputy  sheriff  then  took 
him  back  to  Jail  and  locked  him  up.  Counsel 
for  defendant  SBys:  "Cantley  la  not  called 
as  a  witness,  and  McFarland  and  Aldrich 
only  corroborate  Kendrlck  to  a  very  slight 
d^ree."  Counsel  In  bis  brief  claims  that 
the  defendant  asked  that  bis  attorney  be 
called  In,  but  no  attention  was  paid  to  it, 
and  that  the  railroad  detective  began  to 
tlireaten  defendant  and  thereby  obtained 
from  him  the  admission  above  referred  to. 
This  claim  of  defendant's  counsel  is  not  sus- 
tained by  the  evidence,  as  given  in  the  ab- 
stract prepared  by  him,  beyond  the  single 
statement  that  the  detectives  and  officers  re 
(erred  to  "tried  to  make  him  admit  that  he 
bad  assisted  in  breaking  into  the  car  in  ques- 
tion," but  no  testimony  is  given  as  to  any 
threats,  nor  are  any  facts  given  from  which 
hbi  conclosiott  Ik  drawn,  that  they  tried  to 
make  him  admit  his  participation  In  the 
breaking.  The  Jury  saw  tbe  witnesses  upon 
the  stand  apd  beard  their  testimony,  and 
by  their  verdict  bave  determined  that  the 
breaking  occurred  in  Richardson  county. 
The  evidence  of  Kendrlck,  which,  as  counsel 
sttys,  is  corroborated  "to  a  very  slight  de- 
gre^'  by  the  witnesses  McFarland  and  Al- 
dricb,  would  seem  to  be  sufficient  to  sustain 
that  finding. 

[4]  "4.  Because  the  Jury  found  Hardin 
gidl^  of  burglary;  there  being  no  such  of- 
fense in  the  Nebraska  Criminal  Code." 
Coui^l  relies  upon  In  re  McVey,  50  Neb. 
481,  70  N.  W.  51,  where  it  was  beld  that, 
"under  an  information  against  a  person  for 
the  crime  of  burglary,  he  cannot  be  convict- 
ed of  the  statutory  offense  of  breaking  and 
entering  buildings  In  tbe  daytime  described 
in  section  03  of  the  Criminal  Code."  At  the 
time  the  opinion  in  that  -  case  was  handed 
down,  the  crime  of  burglary  was  covered  by 
section  48  of  tbe  Criminal  Code  (1003),  which 
limited  the  breaking  and  entering  to  "tbe 
night  season,"  and,  in  order  to  obtain  a  con- 
viction under  that  section,  it  was  necessary 
to  show  a  breaking  and  entering  in  the 
nighttime,  while  section  63  covered  break- 
ing and  entering  in  the  day-time  with  in- 
tent to  steal  or  commit  felony,  and  the 
conrt  held  that,  under  an  information  bas- 


ed upon  section  48,  a  party  could  not  be 
convicted  for  tbe  offense  described  in  sec- 
tion S3.  By  tbe  act  of  1906,  sections  48  and 
63  were  both  repealed,  and  Senate  File  No. 
150,  eupra,  was  substituted  in  lieu  thereof; 
so  that  the  act,  as  we  now  have  it,  covers 
the  breaking  and  altering  at  any  time  wheth- 
er day  or  night;  the  words,  "in  the  night 
season,"  having  been  omitted.  The  attempt- 
ed distinction  between  the  terms  "but^lary" 
and  "breaking  and  entering"  is  In  our  Judg- 
ment entirely  too  technical.  As  applied  to 
our  present  Criminal  Code,  it  is  an  attempt- 
ed distinction  without  a  difference. 

[S]  "5.  Because  the  admissions  of  the  de- 
fendant to  the  si)eciBl  agent  of  the  railroad 
were  obtained  under  threats."  This  as^^gn- 
ment  la  disposed  of  by  our  discussion  of  as- 
signment No.  3. 

This  brings  us  to  the  contention  made  at 
the  bar  that  the  verdict  is  not  sustained  by 
the  evidence.  This  contention  must  also  be 
held  adversely  to  defendant  The  evidence 
shows  without  question  that  Sheldon  ea- 
tered  the  car  in  the  afternoon  and  threw  the 
box  of  merdiandise  out  into  the  weeds ;  that 
daring  the  evening  of  that  daj  he  and  Carl- 
son and  dafttidant  went  together  to  tbe  place 
where  this  box  had  been  thrown  by  Sheldon ;  - 
that  Shcddon  then  took  some  of  the  property 
out  of  the  box  and  carried  It  away.  It  is 
true  all  three  ot  the  witnesses  say  that  de- 
fendant took  no  part  In  rifling  the  box,  and 
it  is  sought  to  show  that  defendant  was  in- 
duced to  accompany  Sheldon  and  Carlstm  to 
tbe  yards  that  evening  under  an  intimation 
that  they  had  stune  liquor  down  thwe^  It  Is 
also  shown  diat  friendly  relations  existed 
between  defendant  and  Sheldon,  so  much  so 
that,  after  Sheldon  was  arrested  and  lo^ed 
up.  defendant  toolc  some  tobacco  and  cigar- 
ette papers  to  him ;  that  while  there  be  saw 
the  diief  of  police  and  adced  If  be  oould 
talk  to  Sheldon;  that  the  chief  of  police  ask- 
ed him  a  few  questions;  tliat  delMidant  told 
him  where  he  worked,  "and  that  ha  bad  come 
down  with  this  CbUow,  meaning  Sheldon, 
and  was  a  frioid  of  his."  There  Is  also  the 
testimony  of  the  chief  of  police  tliat  on.  the 
evening  of  July  80th  he  was  called  to  the 
Missouri  Pacific  depot  where  he  found  a 
box  car  open  and  some  goods  scattered  on 
the  ground,  including  a  pasteboard  packing 
box;  that  he  took  possession  of  the  box  and 
contents  and  brought  them  to  the  court- 
house, including  the  invoice  for  the  goods, 
which  he  checked  up,  and  found  that  there 
were  missing  from  the  box  a  pair  of  shoes, 
a  fountain  pen,  and  a  set  of  knives  and 
forks;  that  he  afterwards  found  the  shoes 
in  a  room  occupied  by  Sheldon;  that  some 
days  afterwards  he  received  from  one  Ridley 
a  set  of  knives  and  forks;  that  on  the  way 
to  the  depot  that  evening  he  met  Sheldon  and 
Carlson  between  Seventh  and  Eighth  streets 
as  tbey  were  coming  up  town,  and  west  of 
Chaae  street  he  met  def aidant;  that  It  waa 
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probably  a  balf  a  block  or  more  from  tho 
car  to  the  point  wbere  be  met  defendant; 
tbat,  when  be  got  to  the  car.  the  door  was 
open;  that  he  gathered  np  the  stuff,  and 
was  Btartliig  to  get  a  Innch  when  he  met  de- 
fendant and  two  Mexicans ;  that  be  stopped 
then,  told  them  he  was  a  poUcemant  and 
that  deCendant  was  under  arrest  He  says: 
"I  told  him  to  come  over  to  me,  and  be  came 
over,  and  I  saw  a  box  in  his  podcet,  a  paste* 
board  box,  ahont  the  length  of  the  knlTes  In 
qnestlon.**  That  he  took  the  box  ont  of  de> 
fendanfB  pocket  and  shook  It,  told  him  he 
was  under  arrest  and  for  him  to  stand  there. 
Hiat  he  put  the  box  back  into  defendant/s 
podwt^  "and  told  him  to  line  up  with  the 
others,  three  or  four  fellows  and  two  Mexi- 
cans aikd  the  boys  who  had  Informed  hhn  of 
the  car  being  opened.  That  as  they  lined 
ap  it  waa  daiAc,  and  th^  conldnt  see,  and 
Mr.  Hardin  (defndant)  stepped  batft  of  him, 
and,  idien  he  lo<>ked  tHU%  he  couldn't  see 
him,  and  that  he  looked  over  and  saw  him 
go  at  Qie  south  end  of  the  coal  shed.  That 
was  the  last  be  saw  of  him  ttat  night" 

The  erideacft  as  to  defendant's  partk^- 
tkn  in  the  bnr^ry  of  the  car,  outside  of 
Us  allied  admission  to  the  witness  Ken- 
dridc,  is  not  conclusive  nor  very  satisfactory, 
but  when  taken  In  connection  with  the  ad* 
mission  testllted  to  hy  Kendrlck  corroborat- 
ed to  some  extent  at  least,  as  conceded,  by 
the  witnesses  McFarland  and  Aldrich,  we 
tUnk  it  was  soffldent  to  sustain  the  verdict 
Upon  consideration  of  the  whole  case,  we  feel 
that  the  defendant  Is  probably  guilty.  The 
jtrfy  who  heard  the  testimony  and  saw  the 
witnesses  have  so  found.  The  learned  trial 
court,  who  also  bad  the  advantage  of  observa- 
tion, which  la  denied  to  us,  sustained  the 
verdict 

Under  these  circumstances,  the  Jodgmoit 
of  the  district  court  must  be,  and  it  is,  af- 
finned. 

LETTON,  J.  (dissenting).  Section  251. 
Criminal  Code,  provides;  "This  Code  and 
every  other  law  upon  the  subject  of  crime 
which  may  be  enacted  shall  be  construed  ac- 
cording to  the  plain  import  of  the  language 
In  which  it  Is  written,  •  •  •  and  no  per- 
son sliall  be  punished  for  an  offense  which  is 
not  made  penal  by  the  plain  import  of  the 
words,  upon  pretense  that  he  has  offended 
against  its  spirit"  To  call  a  railroad  car 
of  any  description  a  building  is  certainly  an 
BQ  usual  use  of  that  term.  The  word  "bnild- 
ing"  if  construed  according  to  its  plain  Im< 
port  as  the  statute  requires  would  not  In- 
clude an  Inclosed  railway  car;  because  I 
tblnk  no  lexlct^rapher  has  Included  any  type 
of  vehit^  within  the  meaning  of  the  word 
"buHdlng."  Suppose  that  the  Legislature  In 
the  same  act  had  Included  carriages,  street 
railway  cars,  hacks,  dosed  delivery  wagons, 
and  automobiles  with  indoeed  bodies,  would 
we  say  tliat  these  came  propnly  within  the 


term  "Imildlng"?  The  Legislature  evUMOj 
made  an  oversight  We  cannot  make  a  new 
definition  for  the  word  "building"  in  order 
to  remedy  this  omission. 

HAMER,  J.  (dissenting).  X  liave  carefully 
read  all  the  evidoice.  There  are  166  pagea 
in  the  bill  of  exc^Ucms  besides  the  exhUdte^ 
After  a  careful  consideration  of  the  testi- 
mony, I  do  not  find  it  sufficient  to  sustain  a 
vordict  To  undostand  the  evidence  it  Is 
necessary  to  quote  from  the  testimwy.  L, 
li.  Aldrich,  the  chief  of  police,  testlfled  to 
finding  a  box  car  open  and  goods  taken  out 
and  scattered  around.  A  pasteboard  box 
about  2)i  feet  long  by  15  to  18  indies  wide 
was  found  brokai  open  In  the  weeds  dose 
by  the  car.  There  were  parages  ot  tea  and 
other  artldM  In  the  ndtfiborhood  of  the 
box.  There  was  an  Invoice  bill,  "Exhibit  A.** 
When  the  goods  were  cbedced  up  acewdlnc 
to  this  invoice  bill,  there  was  a  shcwtMew 
The  things  gone  w^  slwes,  a  fountain  pen, 
and  a  set  of  knives  and  forks.  Tlken  was 
a  raUroad  bill  accompanying  the  bill  of  lad- 
ing. The  chief  of  police  and  bis  assistant 
found  shoes  In  the  OUy  Hotel.  They  wwe 
In  ttie  room  occupied  by  Thomas  ^ddon. 
There  was  a  shoe  box  and  fountahj  pen  and 
a  corset  cover,  t^  boxes  of  tea,  and  othw 
artides.  When  going  down  to  the  car  Aid- 
rich  met  "Tom  Sheldon  and  Carlson  com- 
ing up  between  Seventh  and  Eighth  on  Stone 
street"  He  testlfled:  "As  I  come  down 
west  on  Chase  and  Seventh,  I  met  Mr.  Har- 
din," the  defendant  Aldrich  testlfled  that 
Hardin  was  taDcing  to  a  couple  of  Mexicans. 
It  was  20  or  80  minutes  after  9.  When 
Aldrich  first  met  Hardin.  Hardin  was  going 
away  from  the  direction  of  the  car,  and 
wds  not  nearer  to  the  car  than  half  a  blodc 
or  more.  He  was  then  on  the  sidewalk.  The 
car  that  bad  been  opened  was  "right  norm 
of  the  west  end  of  the  depot"  and  50  feet 
or  more  from  the  depot  on  the  north  side. 
It  was  on  the  north  track  nearest  the  tank. 
On  the  east  side  of  the  tank  there  Is  an  em- 
bankment  The  door  of  the  car  was  opea 
when  Aldrich  arrived.  The  car  which  was 
open  was  next  to  the  north  track.  There 
were  no  dwellings  north  or  east  of  tlie  car 
until  one  got  on  the  hill.  Bast  of  there  are 
the  Mausts  coal  sheds.  Aldrich  told  the  de- 
fendant who  was  then  talking  with  the  Mex- 
icans, that  he  was  a  policeman,  and  to  come 
to  him.  There  was  a  pasteboard  box  In  de- 
fendant's pocket  that  had  a  heavy  cord  tied 
around  it.  Three  or  four  men  and  two 
Mexicans  were  there;  also  the  boys  who 
told  Aldrich  of  the  car  being  opened.  Aid- 
rich  testified  that  Hardin  stepped  back  of 
bim.  that  when  he  looked  bade,  he  could  not 
see  Hardin,  and  when  be  asked  where  the 
other  man  was  Hardin  said  "over  there,"  ' 
and  when  Aldrich  went  over  he  found  the 
Mexicans  still  there,  but  Hardin  bad  gone 
over  the  south  end  of  tbe  coal  sheds,  and 
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Aldrlcli  saw  him  no  more  that  night  East 
and  Boatbeast  of  the  car  were  some  cars  and 
GHUesirfe's  boarding  honae.  There  were  some 
knives  and  forks  which  were  gotten  from 
Joe  Ridley,  who  was  arrested  by  Aldrtcb. 
After  this  the  defendant  was  arrested  by 
Aldrich  at  the  Missouri  Pacific  shops  Friday 
afternoon.  Oa  cross-ezamlnfttlon  Aldrich  tes- 
tified that  It  might  have  been  a  block  away 
from  the  car  where  he  met  the  defendant; 
that  there  was  no  attempt  to  steal  the  stuff 
taken  from  the  car;  that  the  defendant 
came  up  afterwards  to  where  AldrlCh  was 
at  work ;  that  the  defendant  went  bat^  to 
where  Aldri<A  was  wboi  Aldtldi  was  looking 
at  the  stuff ;  that  there  were  seven  or  eight 
people  around  there;  that  the  defendant 
was  not  trying  to  run  away ;  that  he  went 
to '  Gillespie's  boarding  house  and  searched 
the  defendant's  room.  From  the  <tepot  to 
Oie  Missouri  Padflc  Ahops  is  a  good  half 
mile.  Aldrldi  arrested  Sheldon  at  the  northr 
east  comer  of  Fiftemth  and  Stone  streets, 
about  10  blodEs  frohi  the  dqmt  He  arrest- 
ed Carlson  at  John  Wilson's.  Aldrich  did 
not  know  whether  the  car  was  broken  open 
where  it  stood,  or  whether  it  was  open  when 
It  teme  Into  Falls  City,  and  did  not  know 
that  the  car  had  been  broken  by  any  of  the 
defendants.  There  were  with  Aldrich  at  the 
ciar'  Rice  Hd7<mald,  EYank  Gamlln,  two  Mex- 
ieftos,  and  two  beys  who  called  him  down 
to  the  depot 

•  Joseph  Ridley,  a  locomotive  fireman,  testi- 
fied that  when  he  went  to  get  his  engine  that 
moniing,  and  at  Just  about  the  middle  of  the 
stockyards,  he  saw  and  pidced  np  a  little  box 
containing  a  set  of  sUv%r  knives  and  forks. 
It  was  southeast  of  the  Missouri  Pacific  de- 
twt,  the  direction  In  which  the  stocbyards 
lay  and  where  the  road  ran. 

R.  R.  McNulty  testified  that  the  defend- 
ant was  dnink  that  ni^t ;  that  the  defend- 
ant was  out  in  the  mud  hole  and  staggered 
around;  tliat  the  defendant  walked  np  to 
where  the  men  were  near  the  car  that  was 
open,  and  Oien  staggered  into  the  mud  bole. 
Itl  does  not  seem  likely  he  would  hhre  done 
this  if  he  had  been  guilty. 

James  Kendrlck,  the  detective  In  the  serv- 
ice of  the  railroad  company,  testified  In  a 
way  that  was  unsatisfactory.  He  could  not 
remember  whether  he  was  sworn  at  the  pre- 
liminary. He  seemed  to  have  so  many  cases 
on  hand  that  he  got  confused.  There  were 
thtee  cases — Hardin,  Sheldon,  and  Carlson. 
He  could  not  remember  whether  he  had  talk- 
ed with  the  defendant  He  was  not  certain 
of  anything  except  tbat  the  defendant  told 
him  tbat  he  bad  been  In  the  penitentiary. 
He  was  not  sure  what  he  had  testified  to 
before ;  and  he  might  have  testified  that  the 
defendant  told  him  that  he  saw  the  seal 
brcAen,  and  then  he  might  not  He  denied 
teetlfylug  at  the  preliminary  examination 
tiiat  the  defendant  had  told  him  tliat  "these 
iiartlea  were  <lown  there.  The  three  of  them 


(Neb. 

were  down  there  together,  and  he  started  off 
while  they  broke  the  car,  and  Sheldon  Jump- 
ed In  and  took  the  box  out,  and  he  saw  them 
taken  ont  to  the  head  of  the  weeds."  Possi- 
bly this  witness  testified  to  that  but  he  did 
not  remember  whether  he  did  or  not ;  also  he 
did  not  remember  whether  he  was  at  Judge 
Spraggen's  court  when  they  were  trying 
Sheldon,  but,  when  asked  if  he  was  there  at 
the  time  th^  tried  Carlwm,  he  testified  "the 
diances  are  I  was.**  When  aeked  wbethei^ 
he  tried  to  get  the  defttidant  to  waive  his 
Iffellmlnary  examinati<m,  he  did  -  not  re- 
monber  wheOMr  he  did  or  not  He  finally 
denied  be  bad  koj  talk  with  him  per- 
sonally, and  said  his  talk  wiw'wlth  a  Mr. 
Gantley.  He  could  not  remember  Uie  words 
used  by  Mr.  HanUn  at  the  preliminary  hear- 
ing. When  asked  If  he  had  not  testified  tiiat 
the  defendant  said  he  was  down  there  with 
these  two  people,  that  be  met  them  down 
there,  that  he  was  sUuidlng  down  there,  and 
that  they  went  to  the  car  and  took  these 
boxes  and  hid  them  in  the  weeds,  he  said 
he  did  not  remember  anything  at  all  about 
it  When  be  ms  fnrthtf  asked  about  the 
matter,  he  said:  "I  dleremembw  the  inro- 
oeedlngs  down  there." 

One  RuezB^ger  testified  tbat  he  was  the 
clerk  at  Kansas  Ci^,  but  would  not  under- 
take to  say  where  the  seal  of  the  car  was 
broken;  that  the  car  would  stop  at  several 
points  between  Kansas  City  and  Falls  City. 

Dennis  O'Connell,  the  seal  clerk,  testified 
ttiat  be  did  not  know  whether  the  car  had 
been  in  the  Kansas  City  yards. 

L.  L.  Aldrich  was  recalled  as  a  witness 
for  the  state,  and  t^tified  that  the  defend- 
ant said  that  he  was  there  when  the  car 
was  opened,  and  that  Tom  Sheldon  broke 
the  seal,  and  he  also  testified  that  the  de- 
fendant said  that  Tom  Sheldon  took  the 
goods  ont  of  the  car. 

James  McFarland  testified  that  the  de- 
fendant told  him  that  he  did  not  break  Into 
the  car,  but  tliat  Sheldon  broke  loto  the 
car. 

Thomas  Sheldon  testified  as  a  witness  for 
the  defendant  that  he  was  one  of  tbe  de- 
fendants Informed  against  along  with  Al- 
bert Carlson,  and  that  he  bad  entered  a 
plea  of  guilty  to  the  diarge  made  against 
him,  that  of  breaking  and  entering  Into  this 
Bame  box  car,  and  that  he  saw  Hardin  about 
7  o'clock  in  the  evening,  which  was  the 
first  time  that  he  had  seen  him  on  that  day, 
and  that  the  car  was  open  when  he  first  saw 
it;  that  he  took  tbe  box  and  threw  It  down 
In  the  weeds;  that  Hardin  saw  the  box  out 
there  In  the  weeds,  and  that  ttiat  was  the 
first  time  Hardin  bad  seen  it  to  the  best  of 
his  knowledge;  that  Hardin  had  nothing 
whatever  to  do  with  breaking  the  car;  that 
he,  Sheldon,  found  the  car  open  at  3  o'clock 
In  the  afternoon.  And  on  cross-examination 
Sheldon  testified  that  Carlson  w&at  down 
with  him  to  the  train  that  ufternoon.  and 
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tiiat  Ctolwn  took  the  goodd  oat  of  the  car 
and  that  tibe  defendant  was  not  there  la 
the  afternoon;  that  he,  Sheldon,  and  Oarl- 
son  went  down  to  the  car  and  got  the  box 
and  tbi-ew  It  In  the  weeds,  and  that  they 
did  not  meet  Hardin  ontU  7:80  that  night; 
that  he,  Sheldon,  took  the  shoes  that  night, 
and  with  Carlson  and  Hardin  went  through 
the  box  that  night,  but  this  was  after  be  had 
taken  the  box  and  had  thrown  it  In  the 
weeds;  that  when  he  went  np  town  Carlson 
went  with  bbn;  that  he  met  Hardin  at 
Rawllngs,  Wya;  and  that  be  afterwards  met 
Hardin  In  Omaha  Jnst  before  coming  to 
Falls  City. 

Albert  Carlson  testlfled  ttiat  he  and  Tom 
Uiddon  "trait  down  to  the  depot  aboat  2 
o'<aock  in  the  aftemotm,  and  that  Hardin 
was  not  with  tbem,  and  they  did  not  see 
Hardin  nnUl  T  or  8  o'clock  that  evening; 
that  Iw  <Carl8(»0  and  Hardin  did  not  take 
anything  from  the  box;  tliat  they  went  np- 
town  and  Hardin  went  home;  tbat  Tom 
Sbeldim  went  into  the  car  and  told  bim  he 
was  looking  for  a  fine  salt  of  clothes,  and 
tiiat,  when  the  Btolf  was  taken  ont  of  the 
car.  Hardin  "waa  not  around  there  at  alL." 

O.  S.  Larson  testlfled  that  he  was  the  gang 
foreman  at  tlie  Padflc  shops,  and  that  the 
defoidant  worked  for  bIm,  that  he  ran  a 
drill  press,  and  that  Hardin  worked  at  the 
shop  on  the  Sunday  before  the  day  of  his 
arrest  and  that  he  worked  there  all  day. 
His  testimony  corroborates  the  testimony  of 
Carlson  and  Sheldon  that  Hardin  had  noth- 
ing to  do  with  the  crime  of  breaking  into 
ttie  car. 

S.  A.  Moore  testlBed  to  the  same  thing; 
Qmt  Hardin  operated  a  drill  press,  and 
worked  that  Sunday  and  np  to  the  day  .  of 
his  arrest;  tbat  he  worked  all  that  Sunday 
In  the  Missouri  Pacific  shops. 

The  defendant  Hardin  testlfled  that  he 
boarded  at  Gillespie's  Hotel;  that  he  met 
Sheldon  that  night  on  Stone  street,  and  that 
Carlson  told  him  that  "he  had  some  stuff 
planted  and  he  wanted  to  go  and  get  It"; 
that  he  met  Sheldon  and  tried  to  get  Sheldon 
to  pay  him  $5  that  he  owed  him ;  that 
Sh^don  said  "come  on,  let's  go  down  to 
the  depot,  I  got  some  shoes  down  there"; 
that,  when  they  got  down  to  the  depot,  they 
were  still  arguing  about  the  $6,  and  that 
Sheldon  turned  off  and  went  down  the  track 
and  went  over  in  the  weeds  and  got  a  box 
and  broke  It  open;  that  Carlson  told  him  not 
to  do  that;  that  they  were  not  going  to 
have  anything  to  do  with  It:  that  be  saw 
Sheldon  pnt  the  shoes  In  his  bosom,  and  tbat 
they  tben  went  to  the  GlUespIe  Hotel ;  tbat 
be  did  not  take  any  of  the  stuff  down  at 
the  depot;  that  he  did  not  stand  guard 
there;  that  it  was  Sunday  evening  and 
they  all  had  their  coats  on;  that  Cantley 
was  the  drunkest;  that  Cantley  pat  hia  1^ 
on  fail  and  leaned  over  on  to  him,  and  prom- 


ised that  be  woold  see  the  master  medianle, 
and  would  see  that  he  did  not  lose  his  Job. 

The  defendant  admitted  being  tn  the  pen- 
itentiary In  Wyoming  for  paRslng  a  fraudu< 
lent  check.  He  seems  also  to  have  been  In 
the  penitentiary  In  Texas  because  of  a  shoot- 
ing case,  and  he  testlfled  that  he>  proved  by 
several  witnesses  that  the  man  in  Texas  shot 
the  flrst  shot  at  him,  and  that  be  then  shot 
In  8^-defens&  He  was  a  bookke^ier  in  the 
penitentiary  ^n  Wyomii^  and  received  bla 
pardon  for  good  conduct 

We  think  that  it  dearly  iu)pearB  from  the 
evidence  that  the  defendant  had  nothing  to 
do  with  the  breaking.  He  was  not  down 
to  the  depot  tbat  afternoon  according  to 
the  weight  of  the  testimony,  and  be  had 
notbliv  whatever  to  do  with  the  breaking 
into  the  car.  That  bo  is  innocent  of  the 
crime  charged  seons  to  be  estabUahed  bj 
the  uncontroverted  evidence  of  Larsoit  and 
Moore,  and  their  testimony  corroborates  the 
testimony  of  <^ABon  and  Sheldon.  Ttie 
defmdaut  may  not  be  a  good  dtlzm,  but 
he  should  not  be  convicted  and  sent  to  the 
P^ltCTtiai7  unless  he  is  guilty  of  tfeie  crime 
charged  against  blm. 

REESE,  C.  J.  (dissenting).  I  have  read 
the  evidence  in  tbls  case,  and  am  of  the 
opinion  that  it  falls  far  short  of  proving 
plaintiff  in  error  gnllty.of  any  crime. 


CROWDBE  V.  TOLE3BTON  &  WASFIELD 
GO.    (No.  163ia) 

(Supreme  Court  of  Nebraska.   Nov.  1,  1912.) 

(ayUalnu      the  Oown.i 

1.  Sales  (|  23* >— accept ancb  or  OFraB  — 
Necessity. 

Ad  order  for  goodB^  wares,  or  merchan- 
dise sent  to  a  wholesale  or  Jobbing  house  at  the 
soIlcitatioB  of  its  traveUnr  saleaiAan,  whldi 
providea  in  express  terths  that  It  is  subject  to 
the  approval  of,  the  home  office,  doea  not  be- 
come &  binding  contract  until  it  is  approved 
and  accepted. 

[Ed.  Note.— For  other  eaaes,  see  Sales,  Cent' 
Dig.  II  44-18;  Dee.  Dig.  { 

2.  Sales  (|  23*)--BEQinsiTBS  or  Gohtbaot— 
Resoissioh  or  Obdbb. 

Where  the  person  making  the  order  upon 
beln^  notified  of  its  nonu»eptance  demands  and 
receives  a  repayment  of  the  mone^  forwarded 
therewith,  he  thereby  resdnds  his  order,  and 
cannot  maintain  an  action  thereon  for  damages 
for  its  nonacceptance. 

[Ed.  Note.— For  other  eases,  see  Sales,  Gent. 
Dig.  H  44-48;  Dea  Dlg..|  28.*] 

Ai^>eal  from  District  Court,  Dawee  Coun- 
ty; Westover,  Judg& 

Action  by  Boy  Crowder  against  the  Toler- 
tou  &  Warfleld  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Beversed. 

AUwrt  W.  Crites,  of  Caiadion,  tav  an^- 
lant  J.  m  Porter,  of  Crawford,  for  apprise. 
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BARNES,  J.  Action  to  recover  damages 
for  an  alleged  breach  of  contract  for  the 
Bale  of  a  soda  fountain.  The  action  was 
commenced  In  tbe  Justice  court  of  Dawes 
county,  where  plalntUt  had  the  judgment. 
Defendant  appealed  to  the  district  court, 
where,  on  a  trial  without  a  Jury,  tbe  plain- 
tiff again  liad  Judgment  for  the  sum  of  $120, 
and  to  reverse  that  Judgment  the  defend- 
ant has  appealed  to  this  court. 

It  appears  that  on  the  9th  day  of  March, 
1906,  at  Crawford,  Neb..  lOalntlff  gare  an 
order  for  a  soda  fountain  to  one  J.  H.  Mey- 
er, defendant's  traveling  salesman,  which 
reads  as  follows:  "Crawford,  Neb.  3/9  IBOR. 
Manufacturers  of  and  Dealers  In  Soda  Wa- 
ter Apparatus  &  Suivlies.  Tolerton  &  War- 
field  Co.  Please  furnish  the  following  goods 
on  the  terms  and  condittona  mentioned  be- 
low:  title  to  said  goods  to  remain  with, 

  until  all  the  payments  are  made. 

Ship  on  or  about  April  Ist  OS,  via.  C.  &  N. 
W.  &  Burlington,  to  Roy  Crowder,  town  — 
Crawford,  State  —  Neb.  As  evidence  of  good 
faith,  I  herewith  make  a  cash  payment  of 
$2S.OO,  receipt  of  which  is  hereby  acknowl- 
edged, and  upon  receipt  of  bill  of  lading  or 
tender  of  goods,  I  will  honor  sight  draft  or 

other  demand  for  f  ,  and  the  balance 

I  promise  to  pay  in  monthly  sums  as  fol- 
lows: $10.00  each  month  beginning  May  1st, 
1908,  privilege  of  paying  full  amount  at  a 
discount  of  6%  by  Jan.  1st,  1909,  with  In- 
terest at  6  per  cent  on  each  payment  from 
date  of  shipment,  and  for  sudi  balance  and 
Interest  will  execute  and  deliver  contract 
notes  of  like  tenor  and  form  to  the  one  print- 
ed on  the  back  of  this  order  and  maturing  as 
above  set  forth,  and  will  execute  such  other 
papers  as  may  be  necessary  under  the  laws 
of  this  state  to  protect  your  title  to  said 
goods.  The  delivery  of  said  apparatus,  etc, 
to  be  conditional  upon  the  compliance  with 
the  above  terms  and  conditions.  There  are 
no  other  conditions  with  your  salesman  ex- 
cept as  herein  stated.  All  goods  f.  o.  b. 
Decatur,  111.  All  orders  and  contracts  se- 
cured by  any  representative  of  this  company 
are  subject  to  approval  by  the  home  office, 
and  contingent  on  labor  difficulties,  fires  or 
other  unavoidable  delays."  There  followed 
a  description  of  the  fountain  and  fixtures, 
and  the  price  thereof  was  stated  to  be  $300. 
The  order  was  signed  by  the  plaintiff,  who 
thereafter  forwarded  it,  together  with  his 
check  for  $25,  to  the  defendant,  and  stated 
in  his  letter  that  according  to  tbe  agreement 
the  fountain  was  to  be  in  Crawford  by  the 
16th  or  20th  of  AprU. 

On  receipt  of  the  order  the  defendant  re- 
fused to  accept  It  for  several  reasons, 
among  which  was  that  the  price  should  have 
been  $350  for  the  fountain,  Instead  of  $300, 
as  named  In  the  order,  and  wrote  a  letter  to 
their  salesman,  Meyer,  telling  him  that  they 
could  not  accept  the  order,  and  asked  him  to 
take  the  matter  up  personally  with  plaintiff, 
and  xeadjust  the  matter  in  conformi^  with  a 


copy  of  an  order  wbich.tbey  inclosed  to  him. 

It  appeare  that  Meyer  called  upon  the 
plaintiff  and  informed  him  that  he,  Meyer, 
had  "balled"  the  order  all  up,  and  asked 
plaintiff  to  make  out  a  new  order ;  that  the 
defendant  on  the  8th  day  of  April,  1906,  for- 
warded to  the  plaintiff  a  new  order,  in 
which  the  price  of  the  soda  fountain  was 
fixed  at  $350.  On  receipt  of  the  new  order, 
the  plaintiff  refused  to  sign  the  same,  and 
B&it  tbe  following  telegram  to  the  defend- 
ant: "Crawford,  Neb.  April  &  Tolerton  9t 
Warfield,  Sioux  City,  la.— Ship  goods  order- 
ed or  return  check.  Wire  particulars.  Some- 
thii^  must  be  done.  Waited  long  enough. 
[Signed]  Roy  Crowder."  On  April  10,  1908, 
plaintiff  wrote  a  letter  to  the  defendant,  in 
whl<A,  among  other  things,  be  said:  "Now, 
If  you  want  to  sell  me  this  fountain,  I  want 
to  know  what  I  am  getting.  Do  I  get  a 
steel  fount  with  this  complete  outfit?  If  I 
get  this  I  will  order  this  outfit  on  receipt  of 
message  from  you  to-morrow.  If  not,  return 
my  chedc  at  once,  as  I  think  you  have  had 
It  long  enough,  &  I  have  another  place;  This 
fountain  Is  to  get  here  by  1st  of  May. 
[Signed]  Roy  Crowder."  Upon  rec^pt  of 
this  letter,  the  defendant  having  cashed 
plalntlfTs  cbe<^  for  $25  pending  negotiations, 
sent  the  plaintiff  a  draft  for  $25  in  a  letter 
apologizing  to  him  for  the  mistakes  and  mis- 
understandings between  them,  and  informing 
him  that  they  would  have  Mr.  Meyer  take 
the  matter  up  with  him  again  on  his  next 
trip  to  Crawford.  Defendant  also  stated  in 
the  letter  that  it  always  had  the  option  of 
whether  to  ship  goods  or  not  when  an  order 
was  taken  by  its  salesm^i,  and  that  It  had 
exercised  that  privilege  for  the  reason  that 
it  could  not  afford  to  sell  him  a  $350  outfit 
for  $800. 

We  have  not  stated  all  of  the  correspond- 
ence that  passed  twtween  the  parties,  but 
have  given  the  substance  of  It  When  the 
plaintiff  received  the  draft  for  $25  In  re- 
payment of  his  check,  he  wrote  the  defend- 
ant, stating  that  he  refused  to  accept  it 
but  would  sue  for  damages  for  falling  to 
comply  with  the  terms  of  his  order.  It  ap- 
pears that  he  kept  and  cashed  the  draft, 
and  claimed  upon  the  trial  that  he  had 
credited  the  amount  of  it  on  bis  <daim  for 
damages.  It  appears  that  this  was  done* 
however,  without  the  consent  of  the  defend- 
ant 

[1]  The  evidence  contained  in  the  bill  of 
exceptions  Is  in  no  wise  conflicting,  and 
clearly-  establlsheB  the  facts  above  stated. 
It  Is  contended,  among  other  things,  that  de> 
fendant  was  entitled  to  a  judgment  dismiss- 
ing plaintiff's  action  because  the  evidence 
foils  to  Bbow  an  acceptance  of  the  plaintiff's 
order  by  tbe  home  office.  It  ai^>eura  by  a 
clause  contained  in  the  order  Itself  that  all 
such  ordera  were  subject  to  the  ai^)roTal  of 
the  defendant  The  evidence  clearly  shows 
that  the  defendant  disapproved  of  the  order, 
and  notlfled  the  plaintiff  of  that  ftcC.  la 
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the  n^tUtions  for  a  diaive  of  tte  order 
plaintiff  was  told  the  Teasois  wby  de- 
fendant could  not  fill  It  The  clause  In  tbe 
order  was  a  reaaooable  and  proper  one,  and 
was  made  for  tbe  protection  of  the  defend- 
tnt 

[2}  No  approval  from  delay  can  be  Infer- 
red, faod  tbe  plaintiff  by  his  acceptance  of 
tbe  draft  for  f2S  in  effect  rescinded  hia  or- 
der, and  he  was  not  entitled  thereafter  to 
maintain  an  action  against  the  defendant 
for  a  &Unre  to  accept  tbe  same  and  comply 
with  Its  terms. 

For  the  foregoing  reasons,  tbe  Jadgment 
of  tbe  district  court  Is  reversed. 


STATE  ex  rcL  HITSPHY  et  al.  GKAVB8. 

<No.  17,687.) 
(Supreme  Coort  of  Nebraska.   Not.  1*  1012.) 
(8vUabu9  by  the  Oouri.) 

L  MaRDAICDB  (I  63*)— SUBJBOTS  OF  RMUXM— 

Acts  of  Judicial  Officebs. 

This  conrt  has  jarlsdlction  by  mandamus 
to  compel  a  judge  ox  the  district  coart  to  va- 
cate ma  <ndeF  of  InjuttetioiL  If  tbe  district  court 
was  entirely  vritbout  Jurlsaletion  to  make  saeb 
order. 

[Ed.  Note.— For  other  cases,  see  Mandamas, 
Cent  Dig.  H  102-107;  Dec  Dig.  |  63.*] 

2.  JUBISDICnON  OF  DXSTBIOr  GoUBIV-EliJOIH- 
XKO  EXFOBCBUEHT  OF  JUSTIOB'B  JUDOHKKT. 

Whether  tbe  district  coort  has  jurisdictloo 
in  an  action  brought  solely  for  that  porpose  to 
enjoin  the  enforcement  of  a  Jndgment  of  a  jus- 
tice of  the  peace  in  forcible  entry  and  detainer 
on  the  ground  that  the  justice  had  no  jurisdic- 
tion becanse  title  to  real  estate  was  drawn  in 
QQestion  is  doobted,  but  not  determined;  the 
case  being  disposed  of  upon  other  grounds. 

3.  iKJtJKcnoN  (I  28*)— ScoPi  of  Relief— 

ReSTBAIHIHO    ElTFOBCEUEnT    OF  JUSTJCB'S 

JUDOHEKT. 

Tbe  district  court  has  jurisdiction  of  an 
actioD  to  enforce  the  specific  performance  of 
a  contract  for  tbe  sale  of  real  estate,  and  in 
sach  aedOD  may  enjoin  the  prosecution  of  an 
action  of  forcible  entry  and  detainer  involvlnE 
tiie  same  premises  and  pending  upon  api>eai 
from  jaatice  court,  and  maj  enjom  ^e  enforce- 
ment of  the  jndgment  of  the  Justlee  while  sneh 
appeal  is  pendli^. 

[Bid.  Note.— For  other  cases,  see  Injunction, 
CeoL  Dig.  H  24-29,  54-61;  Dec.  DigTl  26.*] 

Uandamus  by  the  State,  on  relation  of 
Amy  M.  Murphy  and  others,  to  Guy  T. 
Graves.   Proceeding  dismissed. 

Hatty  Xfc  Keef^  of  Walthlll,  and  Hiram 
Chase;  of  Fender,  f6r  rdators.  Curtis  Xj. 
Day,  of  Pendw,  and  Brome,  Ellld;  ft  Brome, 
of  Omaha,  for  respondent 

SEDGWICK,  3.  The  plaintiffs  ai^lied  to 
this  court  In  its  original  JnrladictUm  for  a 
writ  Qt  mandamna  to  require  the  defendant 
to  vacate  an  order  of  injunction  vrtdch  he 
had  issued  as  judge  of  tlie  district  conrt  for 
Tbanton  county.  Tbe  rotors  Amy  M.  Mur- 
phy. Gertmde  Mnrphy,  and  Alice  Murphy 
were  the  owners  of  the  land  In  dispute,  and 


the  relators  LeSaeaberg  and  LItchle  claimed 
an  interest  in  the  land  under  a  lease.  The 
Murphys  contracted  to  sell  tbe  land  to  one 
Harry  D.  Hancock,  who  made  a  substantial 
payment  upon  tbe  contract  of  purchase,  and 
assumed  the  mortgage  upon  the  land,  agree- 
ing by  the  contract  to  pay  tbe  balance  of 
tbe  purdiase  money  when  the  abstract  was 
furnished  showing  title.  In  the  meantime 
creditors  of  the  Murphys  attached  the  land, 
and  litigation  arising  upon  this  attachment 
appears  to  have  prevented  the  completion  of 
their  contract  with  Hancock.  Afterwards 
tbe  Murphys  made  a  contract  of  lease  with 
these  other  relators,  whereby  they  agreed 
to  lease  the  land  for  the  term  of  three 
years.  Hancock  claims  tbe  right  of  posses- 
sion of  tbe  land  under  bis  contract  and  made 
a  contract  with  one  Burcbam,  whereby  he 
leased  the  land  to  Burcbam.  Burcbam  ob- 
tained possession  of  tbe  land  through  an  as- 
signment of  an  old  lease  which  was  about  to 
expire,  and  tbe  relators  Lelsenberg  and  Lit- 
chie,  claiming  tbe  right  of  possession  under 
tbeir  lease  with  the  Murphys,  began  an  ac- 
tion of  forcible  entry  and  detainer  against 
Burcbam,  Hancock,  and  others  In  Jtistlce 
court,  and  obtained  a  jndgment  of  restitu- 
tion therein.  The  defendants  in  that  action 
took  an  appeal  to  the  district  court,  but  tbe 
plaintiffs  gave  bond  under  the  statute  and 
demanded  a  writ  of  restitution  to  put  them 
In  possession,  notwithstanding  the  appeal. 
Harry  D.  Hancock  then  began  an  action  in 
the  district  court  for  a  specific  performance 
of  bis  contract,  making  the  Murphys  de- 
fendants and  also  these  relators  Leiseuberg 
and  Litchle  and  other  parties  claiming  to  be 
Interested.  In  that  action  the  Injunction 
complained  of  was  Issued  restraining  tbe 
Murphys  and  Lelsenberg  and  litchle  from 
proceeding  further  with  their  action  of  forci- 
ble entry  and  detainer,  and  from  obtaining 
possession  under  their  judgment  therein.  It 
appears  from  the  return  to  the  alternative 
writ  of  mandamus  that  since  tbe  writ  was 
Issued  the  Murphys  have  completed  their 
contract  with  Hancock,  and  have  executed 
to  him  a  deed  of  the  land  in  controversy. 
They  have  died  herein  a  dismissal  of  this 
action  BO  far  as  th^  are  concerned.  The 
relators  Lelsenberg  and  Litctiie  insist  that 
they  are  entitled  to  a  peremptory  writ  r»* 
quiring  the  respondent  as  jndge  of  the  dis- 
trict conrt  to  vacate  tbe  order  of  injtmctlon 
so  far  as  it  Interferes  with  their  obtaining 
possession  of  the  premises  under  tiieir  judg- 
ment in  forcible  entry  and  detainer. 

LI]  If  the  district  court  was  entirely  with- 
out jurisdiction  to  grant  the  injunction  now 
complained  of,  these  relators  are  entitled  to 
the  relief  demanded.  State  t.  Oraves,  66 
Neb.  17,  92  N.  W.  144. 

[2]  Two  reasons  are  urged  in  the  briefs  for 
refusing  this  writ: 

First.  It  Is  said  that  tbe  record  shows 
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that  In  the  action  <rf  forcible  entry  and  de- 
tainer the  title  to  real  estate  was  drawn  In 
question,  and  that,  therefore,  the  Justice  of 
the  peace  had  no  Jnrlsdlctloii,  and  the  jnHf 
meat  of  restitution  shovld  for  that  reason  be 
enjoined.  The  case  of  Cobbey  v.  Wright,  84 
Neb.  771.  62  N.  W.  713,  Is  rdUed  mion  to  sup- 
port this  contentloa  In  that  case  a  jndg^ 
ment  had  been  entered  against  the  [dalntifl 
as  garnishee  and  be  brought  tbe  action  to 
restrain  Its  enforcement  It  appeared  that 
the  plaintiff  had  never  been  serred  as  gar- 
nishee, and  had  no  notice  of  the  proceedings 
In  which  judgment  was  rendered  against 
Mm.  Tlie  court,  therefore,  which  entered  the 
Judgment  had  no  Jurisdiction  over  the  party 
against  whom  tbe  Judgment  was  rendered. 
In  this  case  tbe  Justice  court  had  Jurisdic- 
tion over  all  the  parties  Interested.  It  also 
had  Jurisdiction  to  determine  the  right  of 
possession  of  the  real  estate.  If  the  Justice 
found  from  the  evidence  before  him  that  the 
right  of  possession  depended  upon  the  title 
to  the  real  estate,  either  legal  or  equitable, 
the  law  required  him  to  enter  Judgment  for 
the  defendant  When  the  question  -was  pre- 
sented to  bim  as  to  whether  the  right  of  pos- 
session would  depend  upon  tbe  title  to  real 
estate,  be  must  determine  that  question  from 
the  evidence  as  he  determined  other  ques- 
tions of  fact  If  he  determined  that  ques- 
tion incorrectiy,  It  could  be  remedied  by  ap- 
peal. It  Is  therefore  by  no  means  clear  that, 
If  the  sole  purpose  of  the  fnjtmction  was  to 
prevent  the  Justice  from  making  an  incorrect 
finding  of  fact  and  enforcing  the  Judgment 
based  upon  such  Incorrect  finding,  tlie  dis- 
trict court  would  have  Jurisdiction  to  grant 
such  a  -writ  The  determination  of  this 
case,  however,  does  not  depend  upon  the  soIt- 
ing  of  that  question. 

[S]  Second.  The  petition  in  tbe  injunction 
-suit  and  the  facts  admitted  In  this  record  es- 
tablish that  the  controversy  between  the  par- 
ties was  whetber  Mr,  Hancock  was  entitled 
to  a  specific  performance  of  his  contract 
for  tbe  purchase  of  the  land,  and  that  the 
right  of  possession  and  the  action  of  forci-. 
hie  entry  and  detainer  In  which  that  right 
of  possession  was  In  controversy  were  an- 
cillary to  and  dependent  upon  the  contract 
«f  purchase.  There  can  be  no  doubt  that 
Mr.  Hancock  was  enUtied  to  bring  the  ac- 
tion in  the  district  court  to  enforce  the  spe- 
•cific  performance  of  his  contract,  and,  when 
that  action  was  brou^t  In  a  court  of  equity 
with  general  and  complete  Jurisdiction,  it 
would  be  the  duty  of  tiiat  court  to  determine 
all  ancillary  matters  affecting  the  result  of 
that  action  or  necessarily  involved  in  it  If 
the  action  in  equity  resulted  In  determining 
that  the  plaintiff  was  entiUed  to  a  deed  of 
the  land  which  would  carry  the  rlg^t  of  pos- 
session with  It,  It  would  be  the  duty  of  the 
court  In  determining  the  plalntifTs  right  In 
the  land  Itself  to  also  determine  and  enforce 


his  right  of  possession.  The  district  coort 
was  tberefore  not  without  Jurisdiction  to 
take  full  possesrion  ct  all  matters  pertaining 
thereto. 

It  follows  that  the  relators  are  not  enti- 
Ued to  the  peremptory  writ,  and  the  action 
Is  dismissed. 

Dismissed. 


OWEN  et  aL  V.  MAIN  et  aL  (No.  17,029.) 
(Supreme  Court  of  Nebraska.    Nov.  1,  1912.) 

(8vllahu4  by  tA«  Court.) 

1.  STATUTKB  (i  181*)— GoNSTBCCnON— Geneb- 

Aii  Bulks— Equitable  Ookbtbuction. 
Where  tlie  lan^age  of  a  statate  is  clear 
and  unambiguouB,  It  most  be  interpreted  in  its 
ordinary  sense,  even  though  it  lead  to  an  in- 
justice; but.  if  the  language  is  doubtful  or 
obscure,  and  It  la  auscepable  of  an  Interpreta-. 
tion  which  will  cause  a  forfeiture  or  perpe- 
trate ao  Injustice,  while  another  Interpretation 
will  avoid  sach  a  result,  that  which  u  in  fur- 
therance of  justice  will  prevail. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Oent  Dig.  ||  269,  263 ;  DecTDig.  |  181.*] 

2.  AOBICULTUU  (1  8*)— AOEICULTDBAL  SOCI- 

ETiBS — Goumr  aid. 

A  statute  authorized  county  boards  in 
countieB  where  county  agricultural  societies 
have  purehaaed  or  sliall  purchaae  real  estate 
for  tiSx  grounds  to  pay  out  of  the  county  treas- 
ury tlie  same  amount  of  money  for  the  pur- 
chaae and  Improvement  of  such  sites  as  paid 
by  such  agricultural  Bodeties  or  Individuals, 
and  provided,  further,  that  when  such  agricul- 
tural societies  should  be  dissolved  or  cease  to 
exist  "in  any  county  where  payments  have 
been  made  for  real  estate,  or  improvenMuts  up- 
on such  real  estate  for  the  nse  of  any  agri- 
cultural society;  then  all  such  real  estate  and 
improvements  shall  vest  In  fee  simple  to  the 
county  mailing  inch  jtayment"  The  latter  pro- 
vision is  construed:  and  It  is  hOd  that  the 
words  "all  sndi  real  estate  and  improvemuitB*' 
refer  only  to  the  real  estate  purchased  and  im- 
provements made  by  the  money  paid  out  of  the 
county  treasury. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cfent  Dig.  H  2,  8 ;  Dea  Dig.  I  3.*] 

3.  AOBICULTUBK  8*>— AaSIGULTUKAL  SOOI- 

KTixa— OovnTT  Aid. 

The  amendment  of  section  14  made  by  me 
Laws  of  1879,  p.  400,  providing  that  a  county 
boatd  may  pay  to  a  county  agricultural  soci- 
ety owning  a  certain  quantity  of  real  estate 
for  fair  grounds  a  8i>ecified  amount  of  money 
"to  be  expended  by  such  society  In  fitting  up 
such  fair  zrounda,  but  for  no  other  purpose, 
made  no  change  with  respect  to  the  right  of 
tbe  county  to  recover  back  the  amount  of  its 
contributUHi  In  case  the  society  defaulted  as 
specified  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  U  2,  3 ;  Dec.  Dig.  |  3.<T 

4.  AOBICULTTTBE  (I  3*}— AGBICULTDBAL  SOCI- 
ETIES—COUNTT  Aid. 

The  purpose  of  the  Legislature  was  to  al- 
low such  a  society  formed  to  aid  in  the  ex- 
tension of  agricultural  education  the  use  of  the 
funds  of  the  county  to  a  limited  extent,  in 
trust,  and  to  prevent  tbe  diversion  of  public 
Conds  to  private  use,  if  the  society  falls  to 
carry  out  the  purpose  of  its  organisation. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Oent.  Dig.  H  2,  8 ;  Dec.  Dig.  |  8.*J 

Rose,  J.,  dissenting. 
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Appeal  from  District  Oonrt,  Wayne  Cbnn- 
ty;  GraTes,  Judge. 

Actkin  by  Sd  Oven  and  others  against  D. 
C  Main  and  others.  From  a  Jodgmcut  for 
plaintUb,  defendants  appeal.  B«T«nwd  and 
remanded,  with  dlrecdoos. 

Allen  A  Dowllng,  ot  Madison,  and  James 
Brltton,  of  Wayne,  for  appellants.  B..  B. 
Erans,  of  Dakota  CltTt  and  A.  R.  Da  via,  of 
Wayne,  for  appellees. 

LKTTON,  J.  In  1885  the  Wayne  County 
Agricultural  Society  was  Incorporated  under 
the  procedure  provided  for  In  the  general  In- 
corporation laws  of  the  state.  Stock  was  Is- 
sued and  subscribed  for  by  the  Incorporators. 
Prior  to  the  holding  of  the  first  annual  fair, 
which  was  held  in  September  of  that  year,  it 
purchased  25  acres  of  land  and  fitted  up  the 
same  for  &lr  purposes  by  preparing  a  race 
track  and  bnlldlng  fences,  grand  stands,  and 
other  structures  necessary  for  the  carrying 
on  of  the  purposes  of  Its  organization.  It 
realized  from  stock  subscriptions  the  sum  of 
$1,641,  of  which  $922  was  expended  In  the 
purchase  of  land  for  the  fair  grounds. 

In  September,  1885,  the  association  applied 
to  the  board  of  county  commissioners  of 
Wayne  county  for  an  appropriation  of  money 
to  aid  the  society  in  fitting  np  the  grounds. 
A  bill  was  presented  for  9300,  which  was 
allowed,  and  on  January  4,  1880,  a  warrant 
upon  the  general  fund  for  ttiat  amount  was 
paid  by  the  county.  The  evidence  shows 
that  by  the  middle  of  January,  1886,  |1,806^ 
had  been  paid  for  real  estate  and  improve- 
ments thereon,  apparently  from  the  proceeds 
of  the  sale  of  stock  and  from  the  approprla* 
tions  made  by  the  county.  The  land  had 
been  bought  and  paid  for  before  any  money 
was  received  from  the  county.  I^emloms 
and  other  expenses  were  paid  from  other 
sonrcea.  Fbr  a  number  of  years  between 
1S85  and  1889  the  society  held  fairs,  and  re- 
ceived aid  from  the  county  board  under  the 
provisions  of  section  12,  a  2,.  Comp.  St 
1881,  npon  filing  the  necessary  certificate  un- 
der the  act  It  held  its  last  fair  In  Septem- 
ber, ISOl.  On  April  25,  1906,  the  society  was 
dissolved  by  legal  proceedings,  and  the  de- 
fendants Main,  Bresaler,  and  French  appoint- 
ed tmstees  for  the  creditors  and  stockhold- 
en.  This  action  was  brought  on  behalf  of 
the  9>nnty  against  the  trustees  and  certain 
persons  claiming  under  them.  Its  purpose 
was,  as  the  prayer  shows,  to  procure  a  de- 
cree "that  the  aforesaid  real  estate  acquired 
by  said  Wayne  County  Agricultural  Society 
and  used  for  Its  tait  grounds  and  all  Im- 
pTOvemoits  by  It  made  thereon  has  vested 
In  fee  simple  In  said  county  of  Wayne ;  that 
the  defoidants  and  each  of  them  have  no 
right  or  title  or  Interest  In  said  real  es- 
tate; that  the  title  of  the  said  county  of 
Wayne  to  tJie  said  real  estate  be  quieted 
against  the  claims  of  the  defendants;  that 
tba  taid  plaintiffs  be  put  In  possession  of 


said  real  estate;  uid  tot  sodi  other  and  for^ 
ther  rellaC  aa  may  be  just  and  eqoltaUek*' 

A  number  of  dafenses  are  pleaded:  Tta 
statute  of  Umltatlons;  that  the  real  estate  la 
private  property  of  the  eoxporatlon  and  of 
the  individual  stockholders;  that  tiie  provi- 
sions of  the  statute  mmn  which  Hnb  plain- 
tlfllB  rely  la  violative  of  the  provbtona  of  the 
Oonstltntlon  of  flke  atate  of  Ndmaka  and 
of  the  fiBderal  Conatltntlon  and  of  the  fifth 
and  fburteentb  amoidments  thereto,  and  a 
denial  that  any  part  of  the  mon^  ai^ro- 
prlated  was  ocp^ded  In  Uie  purchase  or  Im- 
provement of  the  real  estate.  The  -  reply 
practically  amounta  to  a  genoal  denial  of 
the  new  matter  In  the  answer,  coupled  with 
a  demurrer  to  the  Bam& 

The  a^omentB  have  taken  a  wide  range; 
bnt  we  think  it  umecesaary  to  consider  them 
at  length.  The  plaintUEs'  theorr,  summarily 
stated,  Is  Uiat  the  society  Is  a  public  or 
quasi  pnblle  corporation  formed  to  carry  on 
a  public  enterprise  and  auOioriBed  under  the 
statute  to  receive  aid  from  the  conn^;  that 
it,  quoting  from  the  brief,  "acting  under  the 
statute,  presented  Its  application  for  public 
funds  to  Improve  the  property  already  dedi- 
cated to  the  public,  and  by  virtue  of  such 
application  and  the  payment  by  the  county 
from  the  public  funds  of  the  sum  applied 
for  the  county  Is  authorized  and  charged  to 
hold  the  land  In  trust  for  the  Inhabitants 
of  the  county  for  county  fair  purposes.  It 
has  by  the  act  of  contribution  be^  vested 
with  the  right  and  duty  to  become  an  actor 
In  the  preservation  of  the  public  land  ded- 
icated to  the  purposes  prescribed  by  the 
articles  of  incorporation.  By  the  Incorpora- 
tion and  purchase  of  the  land,  there  was  a 
dedication  to  the  public  of  Wayne  county. 
By  the  application  for  and  receipt  of  funds 
to  improve  or  fit  up  the  grounds,  there  was 
a  contract  that  the  county  should  assume  the 
duty  of  keeping  the  land  fbr  the  purpose  to 
which  it  was  dedicated."  On  the  other  hand, 
the  defendants  insist  that  the  society  is  a 
private  corporation  carrying  on  a  work  for 
the  benefit  of  the  public,  but  having  the  right 
to  own  as  Its  private  property  the  real  es- 
tate and  other  property  necessary  for  its 
proper  purposes  which  had  been  donated  to 
It,  or  was  purchased  by  its  private  funds; 
that  as  to  such  property  there  was  no  dedi- 
cation to  the  public;  and  that  the  provisions 
as  to  title  vesting  in  the  county  on  dissolu- 
tion only  apply  to  property  for  which  pay- 
ment has  been  made  by  the  county. 

Quite  a  little  testimony  was  taken  as  to 
the  payment  of  money  by  the  county  In  suc- 
cessive years,  under  the  provisions  of  the 
statute  aUow^  a  sum  equal  to  three  cents 
for  each  inhabitant  of  the  county  to  be  paid 
to  any  agricultural  society  which  has  raised 
and  paid  in  by  voluntary  subscription,  or  by 
fees  Imposed  upon  its  members,  In  each  year 
not  less  than  fOO;  but  since  the  condition 
ex^ssed  la  the  statute  with  reference  to 
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the  real  estate  and  Improvements  resting  In 
fee  simple  In  the  county  applies  only  "where 
payments  have  been  made  for  real  es- 
tate or  Improvements  upon  audi  real  estate," 
we  think  none  of  this  evidence  has  any  direct 
bearing  npon  the  question  at  issne,  except  as 
It  tends  to  show  the  quasi  pitblic  duracter  of 
the  corporation. 

The  decision  of  this  case  depends  solely 
upon  the  Inteipretatlou  of  a  statute.  In  or- 
der to  ascertain  the  meaning  of  the  Legisla- 
ture, a  survey  of  the  evolution  of  the  particu- 
lar provisions  involved  is  needful.  The  first 
act  in  Nebraska  relating  to  county  agricul- 
tural societies  was  passed  by  the  territorial 
Legislature  in  1868.  Lavre  18S8.  p.  219  (1 
Complete  Session  Laws,  p.  530).  After  pro- 
viding for  the  organization  of  county  socle- 
ties  and  a  territorial  board  of  agriculture, 
and  specifying  the  respective  duties  of  these 
organizations,  section  8  dedared :  "Tliat  all 
ooun^  agricultural  societies  wbidi  may  be 
organized  under  this  act  he  and  the  same  are 
hereby  declared  bodies  coriwrate  and  politic, 
and  aa  sn^  shall  be  capable  of  suing  and 
being  sued,  and  capable  of  heading  In  f6e 
simple  such  real  estate  as  they  may  pur- 
chase or  recelTe  by  donation,  not  to  exceed 
eighty  acres  of  land  and  the  buildings  there- 
on." Section  9  provldea,  in  substance  that 
conveyances  made  to  such  societies  shall  vest 
a  title  In  fee  simple.  Sections  10  and  11  are 
as  follows: 

"Sec.  U).  In  all  cases  where  su^  county 
agricultural  sodettes  shall  purdiase  real  es- 
tate as  sites  whereon  to  hold  fairs,  the  coun- 
ty ccmmdsBloners  of  snch  counties  may,  it 
they  think  It  for  the  Interest  of  the  counties 
and  societies,  pay  out  of  the  county  treasu- 
ries of  such  counties  the  same  amount  of 
money  for  the  purchase  and  Improvements 
of  such  sites  as  shall  have  been,  or  shall  here- 
after be,  paid  by  said  agricultural  societies 
or  individuals  for  such  purpose. 

"Sec.  11.  In  all  cases  when  agricultural  so- 
cieties shall  be  dissolved  or  cease  to  exist 
In  any  county  where  payments  have  been 
made  for  real  estate  or  Improvementa  upon 
such  real  estate,  for  the  use  of  any  agricul- 
tural society,  then  all  such  real  estate  and 
Improvements  shall  vest  In  fee  simple  to  the 
county  making  snch  payment" 

Though  the  law  was  amended  In  other 
particulars,  these  provisions  seem  to  have 
been  carried  forward  with  the  language  un- 
altered until  1879,  when  these  sections  were 
changed  to  read  as  follows  (Laws  1879,  p.  400, 
IS  13,  14,  and  15) : 

"Sec.  13.  Each  county  society  may  pur- 
chase and  hold  in  fee  simple  such  real  estate 
as  they  may  deem  necessary,  not  exceeding 
160  acres  of  land,  tor  the  purpose  of  holding 
county  fairs. 

"Sec.  14.  Whenever  any  county  agricultural 
sodety,  organized  by  law,  shall  have  procured 
in  fee  simple,  free  from  Incumbrance,  land 
for  fair  grounds  not  less  than  ten  acres  In 


extent,  the  county  board  of  said  county  may, 
in  their  discretion,  if  the  finances  of  the  coun- 
ty will  admit,  appropriate  and  pay  to  such 
society  a  sum  not  exceeding  one  hundred 
dollars  for  every  thousand  inhabitants  in  said 
county,  to  be  expended  by  such  society  lu 
fitting  up  snch  fair  grounds,  but  for  no  other 
purpose;  but  not  more  than  one  thonsana 
dollars  shall  in  the  aggregate  be  appropriated 
In  any  one  county. 

"Sec.  15.  Each  society  receiving  such  appro- 
prlatlon  shall,  through  Its  secretary,  make  to 
the  county  board  a  detailed  statement,  with 
vouchers  showing  the  l^al  disbursement  of 
alt  the  moneys  received.  And  In  all  cases, 
when  such  coun^  agricultural  societies  shall 
be  dissolved,  or  neglect,  for  the  space  of  two 
years,  to  dlsdiarge  the  duties  devolving  upon 
them  by  law,  or  cease  to  exist,  tu  any  county 
where  payments  have  been  made  for  real  es- 
tate, or  Improvements  upon  such  real  estate 
for  the  use  of  any  agricultural  society,  then 
all  such  real  estate  aud  Improvements  shall 
vest  in  fee  simple  In  the  county  making  such 
payment,  and  the  district  court  of  said  coun- 
ty, upon  proof  thereof,  shall,  upon  petition 
of  said  county  board,  make  a  pn^ier  decree 
vesting  ttw  title  to  such  property  In  said 
county." 

No  further  amendment  was  made  until 
1905;  but  we  think  the  changes  tben  made 
were  Immaterial  as  affecting  the  qnesUona 
here  presented. 

Sections  8  to  11,  Uicluslvei  of  the  Nebraska 
act  of  1858  are  almost  a  verbatim  copy  of 
an  act  of  the  Ohio  Legislature,  passed  Fdiru- 
ary  15.  1858.  1  Ber.  St  (Ohio)  &  &  a  G:  2. 
p.  60  et  seq.  Several  other  states  have  stat- 
utes of  a  similar  nature  conferring  the  power 
upon  public  authorities  to  appropriate  numey 
in  aid  of  such  societies.  Some  of  these  stat- 
utes make  no  provision  for  the  r^m  of  the 
money,  or  the  reversion  of  the  property  for 
which  it  was  expended,  if  the  society  dis- 
solves or  falls  to  carry  out  the  purpose  of 
Its  organization;  while  others  provide  for 
the  retention  of  an  Interest  In  the  grant  to 
the  extent  that  it  shall  revert  In  case  of  such 
a  failure.  Among  the  latter  class  are  the 
Ohio  statute  referred  to;  Laws  Washington 
1009,  a  62;  Laws  Maryland  1904,  c  141; 
Supp.  to  Code  of  Iowa  1907,  {  1660;  Gen. 
St.  Kansas  1868,  c.  2.  By  the  Kansas  act 
the  county  commissioners,  if  the  voters  so 
authorize,  may  appropriate  money  to  be  ex- 
pended under  the  direction  of  the  county- 
agricultural  society  in  the  purchase  and  im- 
provement of  fair  grounds  for  the  use  of  the 
society;  and  the  statute  provides  that  all 
such  property  shall  be  held  in  trust  by  the 
board  of  county  commissioners  for  the  use 
and  benefit  of  the  society. 

The  Iowa  law  permits  the  county  authori- 
ties to  appropriate  and  pay  a  sum  in  propor- 
tion to  population  to  au<di  societies,  "to  be 
ex[>ended  by  it  in  fitting  up  or  purchasing 
;  such  fair  grounds,  but  for  no  other  purpose," 
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aiid.  If  authorized  by  a  vote  of  tbe  pwple, 
to  pnTduue  real  estate  for  ftilr  purposes, 
•rrhe  title  of  such  real  estate  when  purchased 
to  be  taken  in  the  name  of  the  county,"  and 
placed  under  the  control  and  manaseraent  of 
an  incorporated  coun^  sodiety, 

Gomlnff  now  to  a  consideration  of  the 
Nebraska  act  It  will  be  seen  that  section 
10  of  the  original  act  did  not  In  terms  au- 
thorize the  county  commissioners  to  pay  any 
money  to  county  agricultural  societies,  but 
It  authorizes  the  board,  "If  they  think  it  for 
tbB  interest  of  the  counties  and  societies," 
to  "pay  out  of  the  county  treasuries  *  *  * 
Uie  same  amount  of  money  for  the  jnirchaae 
and  ImprOTements  ot  such  sites  as  shall 
have  be^  m  sliaU  hereafter  be,  paid  by  said 
agrlcaltnral  societies  or  indivldnals  fOr  such 
purpose;"  and  that  by  section  11  it  is  prorld- 
ed  that  when  such  societies  "shall  be  dis- 
solred  or  cease  to  exist  In  any  county  where 
payments  have  been  made  for  real  estate 
or  improTements  upon  such  real  estate,  for 
tbe  use  of  any  agricultural  society,  then  all 
sDch  real  estate  and  Improvements  shall 
Test  In  fee  simple  to  the  county  making  such 
payment"  Ttere  Is  no  direction  to  whom 
the  money  should  be  i>ald,  or  as  to  bow  the 
title  should  be  taken.  It  might  be  paid  by 
the  county  to  the  landowner  and  the  title 
taken  to  the  society;  or  the  title  might  be 
taken  to  the  county  as  trustee  "for  the  use 
of  the  society,"  as  the  statute  says.  The 
money  might  be  paid  through  the  sodely, 
and  tbe  title  taken  in  either  way  equally  as 
well. 

[1]  It  Is  a  principle  of  statutory  interpre- 
tation that  where  the  language  of  a  statute 
is  clear  and  unambiguous,  It  must  be  Inter- 
preted in  Its  ordinary  sense,  even  though  it 
lead  to  mischief  and  Injustice ;  but  it  is  also 
a  principle  that  If  the  language  of  a  stat- 
ute Is  doubtful  or  obscure,  and  it  is  suscepti- 
ble of  an  unreasonable  interpretation,  or 
one  which  will  lead  to  a  forfeiture  or  to  an 
injustice,  while  another  Interpretation  will 
aroid  such  a  result  that  which  leads  to  a 
reasonable  and  Just  result  will  prevail.  Beal, 
Cardinal  Rules  of  Legal  Interpretation  (2d 
Ed.)  p.  324;  2  Sutherland  (Lewis')  Statu- 
tory ConstrucUon  <2d  Ed.)  f|  408.  490,  641. 

[2]  It  seems  to  the  writer  impossible  to 
believe  the  L^lslature  intended  that,  where 
pobUc-qdrited  citizens  had  engaged  In  a  vol- 
untary enterprise  for  the  public  benefit  and 
in  aid  of  agriculture  the  county  might  by 
coDtributlug,  perhaps,  a  small  amount  In  pro- 
portion to  tbe  whole  amount  invested,  on 
the  exi^tlon  of  the  corporate  diarter,  or 
en  tbe  ceeaatlon  <tf  the  undertaking  for  any 
other  cause,  not  only  reclaim  the  amount  of 
its  own  nmtribntlon,  but  take  by  the  strong 
hand  that  which  had  been  Invested  by  oth- 
vn.  Sndi  a  conatmctton  should  not  be 
sdopted,  even  If  constitutional,  unless  no 
otha  reasonable  meaning  can  be  Imputed  to 
the  statute. 


The  language  of  section  11  Is  that  "such 
real  estate  and  improvements"  shall  veet  In 
the  county.  What  z«al  estate  and  Imswove- 
ments  does  this  r^tet  to?  Plainly  that  for 
which  payments  had  been  made  by  the  coun- 
ty for  the  use  ot  the  society.  If  the  coonty 
has  taken  the  title  In  its  own  name  for  the 
use  of  thjs  so(dety,  wlien  the  society  dlsscdvea 
or  ceases  to  exist  the  trust  relation  ends; 
and  under  the  statute  the  title  to  the  real 
estate  and  improvements  vests  in  the  coun- 
ty, in  fee  simple,  without  further  proceed- 
ings. The  result  would  be  the  same  If  the 
county  had  purchased  trough  the  society, 
and  the  title  had  been  taken  in  the  name  of 
the  society.  The  use  of  the  property  and  Ita 
control  would  be  in  the  society,  which  would 
hold  the  legal  title  in  trust  for  the  county; 
and  upon  the  spedfled  cmtlngeDcy  of  the 
society  dissolving  or  ceasing  to  exist  title  to 
such  proper^  would  vest  in  the  conn^.  The 
Intent  that  runs  through  thla  daas  of  stat- 
utes seems  to  be  to  preserve  that  pnn>erty 
for  the  public  the  use  of  which  It  bias  given 
to  the  society,  and  In  this  way  to  prevent 
the  diversion  of  public  funds,  either  directly 
or  Indlrectlyt  to  private  purposes. 

[)]  These  conslderattons  apply  to  the  stat- 
ute as  It  stood  before  the  amendment  ctf  187D. 
The  amegidment  to  section  14  th«i  made 
change  the  law  In  the  respect  that  it  pro- 
vided that  money  ml^t  be  an>roialated  and 
paid  to  the  society  only,  and  to  no  otlier  per^ 
son,  not,  as  before,  for  the  purchase  of  real 
estate  or  Improvemaits,  but  for  "fitting  up 
snch  fair  grounds,  but  for  no  other  pttrpose." 
Section  IB,  however,  was  unafTected,  in  so 
far  as  It  provided  tliat  on  the  happening  of 
the  spedfled  eonUng«icyt  "where  paymwts 
hare  been  made  for  real  estate,  or  Improve- 
ments •  •  •  for  the  use  of  any  ^pi- 
cultural  society,  then  all  such  real  estate  and 
improvemoits  shall  vest  In  fee  simple  In  the 
county  making  such  payment."  Of  course, 
it  was  necessary  to  retain  these  provisions  in 
order  to  preserve  the  right  of  recaption  by 
counties  having  money  invested  ih  fair 
grounds.  Tbe  new  restrictions  in  section  14 
cannot  apply  to  any  such  counties. 

It  IB  argued  that  the  rapid  depreciation  In 
value  of  Improvements  of  a  certain  class, 
and  the  difficulty  of  separathig  other  im- 
provements, of  the  nature  of  trees,  foices, 
roads,  race  trades,  etc.,  from  the  real  es- 
■Ute,  in  case  of  a  necessity  arising,  should 
prevent  such  a  construction  of  the  statute. 
It  is  true  Uiat  condltious  may  arise  which 
render  Uie  statute  difficult  of  appllcatiwi; 
but  if  the  evident  purpose  of  the  Legislature 
to  preserve  for  the  public  the  money  which 
had  been  converted  into  real  estate  or  im- 
provements is  k^t  In  mind,  we  believe  the 
powers  of  a  court  of  equity  are  suffldent  to 
properly  guard  public  Interest  On  the  other 
hand.  If  tlie  construction  contoided  for  by 
the  county  Is  adopted.  It  will  be  possible  that 
a  county,  by  making  a  contribution  of  a  few 
dollars  for  Improvements  on  valuable  real 
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estate  belonging  to  an  association  of  this 
class,  on  Its  failure  to  hold  a  fair  through 
unavoidable  drcnmstanoes,  or  upon  the  dis- 
solution of  Its  charter,  either  by  lapse  of 
time  or  from  other  causes,  may  sequester 
such  property  without  compensation.  Such 
a  consequence  shocks  the  conscience. 

[4]  To  conclude,  it  seems  to  ns  that  the 
Intention  of  the  L^lslature  was  to  preserve 
the  public  funds,  while  at  the  same  time  aid- 
ing in  the  extension  of  agricultural  educa- 
tion. We  will  not  lightly  impute  to  that 
body  an  Intention  to  take  something  for 
nothing  from  the  progressive  citizen  who, 
in  common  with  the  coun^,  advanced  funds 
for  the  general  welfare. 

The  Improvements  made  with  the  county 
money  are  not  distinguishable  and  severable 
from  those  made  by  the  society  from  Its  own 
funds.  The  defraidants  offered  In  open  court 
to  i>ay  the  sum  advanced,  with  legal  interest 
That  the  public  should  receive  back  Its  own 
If  the  enterprise-  falls  is  Just  and  right,  and 
we  think  this  is  all  that  the  county  can 
Justly  claim. 

The  Judgment  of  the  district  court  is  re- 
versed and  the  cause  r«nanded,  with  direc- 
tions to  enter  Judgment  In  behalf  of  plain- 
tiff for  $300.  with  Interest  from  the  date  of 
payment  at  7  per  c^t.  per  annum,  and  to 
,  deny  the  plalntlfb*  prayer  for  a  decree 
quieting  title  to  the  real  estate  involved. 

ROSS,  J.  (dlasentinfO.  The  Wayne  Coun- 
ty Agricultural  Society  was  a  creature  of 
statute.  It  came  Into  existence  for  a  defi- 
nite purpose.  It  was  not  a  money-making 
corporation.  It  was  above  the  aim  of  pe- 
cuniary individual  enterprise.  Its  field  of 
influence  was  in  a  farming  community.  Its 
object  was  the  promotion  of  agriculture, 
stock  raising,  hortlcnlture,  and  the  mechani- 
cal arts.  Its  principal  duties  were  neces- 
sarily of  a  public  nature,  and  it  was  properly 
the  object  of  public  solicitude.  The  Legis- 
lature provided  for  its  organization  and 
maintenance.  Its  technical  status  is  im- 
material, since  In  any  view  It  was  In  some 
as[>ect  an  agency  of  government  The  coun- 
ty was  authorized  to  appropriate  public 
money  for  its  benefit  Grounds  and  Improve- 
ments for  holding  annual  fairs  were  pur- 
chased by  Joint  contributions  of  private  in- 
dividuals and  the  public.  Some  of  the  ex- 
penses of  holding  fairs  were  derived  from 
the  same  source.  There  was  no  reason  why 
pubUc-spIrlted  dtlzeus,  who  were  interested 
in  the  improvement  of  a  farming  communi- 
ty, should  not  be  allowed  to  make  voluntary 
contributions  for  that  purpose  upon  terms 
prescribed  by  statute.  livery  item  so  con- 
tributed was,  under  the  statute,  voluntary. 
In  making  tiiem,  each  contributor  entered 
Into  a  contract  with  the  public  to  participate 
in  a  public  agency,  and  the  statutes  were 
by  construction  parts  of  the  agreements  so 
made.  The  statute  was  an  open  book. 
Every  contributor  knew  the  terms  iffescribed 


by  law  and  agreed  to  them.  He  knew,  be- 
fore generosity  prompted  him  to  Join  in  the- 
creation  of  a  public  fund,  that  the  property- 
purchased  with  it  would  be  held  in  trust  for 
the  coimty,  after  abandonment  of  Its  use 
for  the  purposes  of  a  fair.  The  statute  said 
so,  and  that  provision  remained  in  force  dur- 
ing the  entire  existence  of  the  society  nam- 
ed. There  is  no  question  of  forfeiture  or  con- 
fiscation In  the  case.  The  Wayne  County 
Agricultural  Society  held  fairs  1885  un- 
til 1901.  Later  It  abandoned  the  purposes  of 
Its  existence,  and  was  dissolved.  The  trust 
property,  consisting  of  the  fair  grounds  and 
improvements,  became  valuable.  What  shall 
be  done  with  it?  That  was  the  question  to 
be  considered.  It  seems  clear  to  my  mind 
that  the  question  Is  answered  in  unequivocal 
terms  by  the  statute,  which  is  by  construc- 
tion embodied  in  all  the  contracts  between 
the  public  and  those  who  voluntarily  created 
the  fund  with  which  the  real  estate  In  con- 
troversy was  purchased  and  improved.  "In 
all  cases,  when  such  county  agricultural  so- 
cieties shall  be  dissolved,  or  neglect,  for  the 
space  of  two  years,  to  discharge  the  duties 
devolving  upon  them  by  law,  or  cease  to- 
exist,"  says  the  statute,  "In  any  county 
where  payments  have  been  made  for  real 
estate,  or  Improvements  upon  such  real  es- 
tate for  the  use  of  any  agricultural  society, 
then  all  $uch  real  ettate  and  imprdvementa 
ihall  vest  in  fee  eimple  in  the  county  mak- 
ing iuch  payment,  and  the  district  court  of 
said  county,  upon  proof  thereof,  shall,  upon 
petition  of  said  county  board,  make  a  proper 
decree  vesting  the  title  to  such  property  In 
said  county." 

In  my  opinion,  this  language  is  too  plain 
for  construction.  It  means,  as  applied  to  the 
facts  of  this  case,  that  the  "real  estate  and 
Improvements"  constituting  the  fair  grounds 
is,  in  equity,  the  property  of  the  coun^.  If 
any  ground  for  construction  existed,  how- 
ever, the  interpretation  of  the  majority  Is 
erroneous.  The  statute  as  a  whole  shows 
that  the  funds  with  which  the  fair  grounds 
were  purchased  and  Improved  were  intended 
for  a  public  purpose.  The  fund  originally 
contributed  by  the  county  for  Improvements 
became,  for  the  purposes  of  holding  fairs, 
as  much  a  part  of  the  real  estate  as  the  land 
itself.  When  the  society  and  those  acting 
for  it  appealed  to  the  county  for  aid,  they 
proclaimed  the  public  character  of  the  un- 
dertaking. When  the  county  contributed 
funds,  it  asserted  the  sam^  fact  Wlien  the 
funds  were  received  from  the  county,  they 
were  accepted  as  public  funds.  They  could 
not  be  lawfully  collected  from  taxpayers  for 
a  private  purpose.  Ttie  real  estate  being  in 
fact  public  property  held  in  trust  for  the 
county,  It  should  be  decreed  to  be  the  coun- 
ty's property  upon  the  extinguishment  of  the 
trust  by  abandonment  The  statute,  as  I 
read  It  says  so;  but  conceding  the  lan- 
guage quoted  to  be  ambiguous,  all  the  legis- 
lation on  the  subject  indicates  an  abiding 
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purpose  on  tbe  part  of  the  lawmafcera  to 
keep  pnbllc  property  used  for  agricultural 
purposes  under  the  control  ot  a  public  agen- 
cy, and  to  transfer  the  title  to  the  public 
after  the  orlgtoal  use  termlixates.  The 
tslature  so  understood  its  own  enactments, 
and  that  Intention  is  shown  by  the  amend- 
ment of  1905.  Laws  1905,  c.  2.  p.  53. 

A  manifest  purpose  of  the  statute  Is  the 
perpetuation  of  agricultural  societies.  The 
act  Should  be  construed  with  this  end  In 
rlew.  Increase  in  the  Talue  of  land  used 
for  fairs  was  inevitable.  If  the  title  is 
held  in  trust  for  the  incorporators  or  stock- 
holders of  agricultural  societies,  there  will 
be  a  temptation  to  abandon  the  fairs,  sell 
tbe  fair  grounds,  and  distribute  the  profits 
among  themselves.  This  would  defeat  tbe 
evident  purposes  of  legislation.  To  prevent 
snch  a  result  and  to  continue  the  publle 
agency  established  to  promote  the  interests 
of  agricoltcre,  the  Legislature  wisely  made 
provision  for  decreeing  the  land  to  be  the 
property  of  the  county.  It  is  apparent, 
therefore,  that  the  construction  of  the  ma- 
jority defeats  the  l^^Iative  will. 

Evai  If  the  construction  of  the  majority 
were  correct,  however,  no  snfflclent  reason 
can  be  given  for  allowing  the  county  to  re- 
cover the  amount  contributed  by  it,  with  in- 
terest, while  the  shareholders  are  allowed 
to  dlstribnte  among  themselves  the  profits 
on  their  contritmtions.  In  a  snit  in  equity 
involving  property  rights,  the  same  mles 
should  be  applied  to  all  the  parties,  though 
one  of  them  Is  a  county.  I  do  not  approve 
the  doctrine  which  gives  the  public  what  it 
contributed  to  a  common  fund,  with  stat- 
utory interest,  and  distributes  the  balance, 
with  accruing  profits,  to  individual  contribn- 
ton. 


STATB  ex  nL  NEBRASKA  RBPUBLIO 
AK  STATB  OBNTBAL  OOMUITTBE  et 
al.  T.  WAIT,  Secretary  of  State.  (No. 
17^) 

(Sapfcme  Court      NebraAa.   Nov.  1,  1012.) 

CfiTyRabM      the  Court.) 

1.  KuBonoKB  (1 126*)— Conduct  in  General 
— POLmCAI,  Pabtiks. 

Chapter  26,  Comp.  St  1911,  clearly  recog- 
nisea  tbe  existence  of  political  parties,  and 
delates  to  the  members  of  each  party  the 
ri^t  to  vote  at  primaries  and  general  elections 
for  candidates  of  their  own  party,  nominated 
by  thenuelvea  without  the  interference  of  mem- 
ben  of  any  other  political  party. 

[Ed.  Note.— For  other  cases,  see  B^cctlons, 
Cent  Dig.  |  IIS;  Dec  Dig.  {  126.*] 

2.  BLKcrnona  (f  181*)— NoinNATiONS— Pbma- 
ar  Sk«noK— Pbkbidbntial  Psefsbsrgb 

The  preferential  vote  given  by  tbe  voters 
of  a  political  party  at  a  primary  election  for 
a  particalar  person  as  the  party  candidate  for 
President,  while  morally  binding  upon  the  dele- 
xatea  of  inch  party  to  the  □ational  conventioa, 


has  no  relation  whatever  to  Candida  tea  nomi- 
nated at  rach  primary  for  presidential  electors. 

[Bd.  Note.— For  other  ouea,  see  BOectiona, 
Cent  Dig.  I  120:  Dec.  Dig.  |  181.*] 

8.  UNrran  States  (J  25*)— Nominations— 

Pbesidential  Buktobs. 

Persons  nominated  by  a  political  party  at 
a  primary  election  as  candidates  for  presiden- 
tial electors  are  nominated,  not  as  electors  to 
vote  for  any  particalar  candidate  then  known, 
bnt  to  vote,  If  elected,  for  the  persons  who 
may  subsequent^  be  nominated  by  tbe  nation- 
al conventfon  of  sncb  party  as  candidates  tor 
the  offices  of  President  and  Vice  Ftasident 

[Eld.  Note.— For  other  eases,  see  United 
States,  Gent.  I>ig.  {  16;  Dec  Dig.  {  26.*] 

4.  Offioebs  (I  66*)— Tenube— Vacancy. 

It  is  a  well-settled  rule  at  common  law 
that  if  a  person,  while  occnpying  one  office, 
accepte  another  incompatible  with  the  first  he 
ipso  facto  vacates  the  first  office ;  and  his  ti- 
tle thereto  is  thereby  terminated  without  any 
other  act  or  proceeding. 

[Bd.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  il  76-81;  Dec.  Dig.  |  6S.*] 

6.  Officebs  (I  86*)— Tenubb— Vacahct. 

In  anch  a  case  one  of  tbe  tests  of  in- 
compatibility la  whether  the  nature  and  'duties 
of  the  {wo  offices  are  such  as  to  render  it  im- 
proper, from  considerations  of  public  polieyt 
for  the  incumbent  to  retain  both. 

[Gd.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  H  76-84;  Dec.  Dig,  |  55.*] 

6.  Officebs  ({  58*) — ^Tenubb— Vaoanot. 

Where  it  appears  that  acts  or  events  have 
occurred  rendering  an  office  vacant,  the  au- 
thoril7  having  the  power  to  fill  such  vacancy 
may  treat  the  office  aa  vacant  and  proceed  to 
elect  or  appoint,  according  to  the  form  of 
law,  another  to  fill  it 

[Btt.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  I  87;  Dec.  Dig.  |  58.*] 

7.  Elections  (f  180*)— Conduct— Mode  of 
Voting. 

By  the  statutes  of  this  state,  every  voter 
has  the  right,  by  a  single  cross,  or  by  one 
manipulation  of  uie  lever  of  a  voting  machine, 
to  vote  a  straight  ticket  for  the  candidates  of 
his  party ;  and  it  is  the  right  of  the  governing 
body  or  committee  of  a  political  party  to  ap- 
peal to  the  court  to  enforce  such  right 

[Bd.  Note.— For  other  cases,  see  Blectimis, 
Cent  Dig.  H  Ul-156*  167;  Dee.  Dig.  f 
180.*1 

8.  Elections  d  131*)— Poutical  Pabtibs— 
National  Convention  ob  Oouhittee. 

Under  the  statutes  of  NebraslcB,  the  na- 
tional convention  of  a  political  party,  or,  wben 
the  convention  is  not  in  session,  ite  national 
central  committee.  Is  the  supreme  governing 
body  of  such  party  aa  to  national  affairs,  and 
has  full  authority  to  decide  which  of  rival  con- 
ventions or  committees  in  tbe  stete  is  the  reg- 
ular and  duly  authorized  convention  or  com* 
mittee  of  such  party. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  120 ;  Dec.  Dig.  |  131.*] 

(AdditioHal  Byllalhu  »y  Editorial  Staff.) 

9.  Unxibd   States    ^  25*)— Fbesidentxai. 
Blectobs— Vaoanct. 

Where  the  nominees  of  a  party  for  presi- 
dential electors  accept  the  nomination  of  an- 
other party  having  a  different  candidate  for 
President  and  espousing  dilferent  principles,  for 
the  same  position,  they  forfeit  the  right  to 
remain  upon  the  ticket  of  the  first  patty  as  ef- 
fectually as  if  they  had  resigned  therefrom. 

[Ed.  Note. — For  other  cases,  see  United 
States,  Cent.  Dig.  S  16 ;  Dec.  Dig.  1  25.*] 
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Appeal  from  District  Conrt,  LoncaBter 
County;  CosgroTe,  ComUb,  and  Stewart, 
Jndges. 

Mandamus  by  tlie  State,  on  the  relation 
of  the  Nebraska  Republican  State  Central 
Committee  and  otbers,  to  Addison  Walt, 
Secretary  of  State.  From  a  Judgment 
awarding  a  peremptory  writ,  req^mdent  ap- 
peals. Affirmed. 

Grant  G.  Martin,  Geo.  W.  Ayrea,  and  a 
O.  Flansbnrg,  all  of  Lincoln,  for  appelant 
Jobn  U  Webster,  A.  W.  Jefferis,  and  Norrls 
Brown,  all  of  Omaba,  Aaron  WaH,  of  Loup 
GLty,  Amos  Thomas,  of  Omaba,  and  r.  M. 
Hall,  of  Lincoln,  for  appellees. 

FAWCETT,  J.  Appeal  from  a  Judgment 
of  the  district  court  for  Lancaster  county, 
awarding  r^ators  a  peremptory  writ  of  man- 
damus requiring  respondent  to  print  upon 
the  official  baUot  to  be  used  at  the  general 
election  In  November,  1912,  the  names  of 
certalh  persons  as  Republican  presidential 
electors. 

This  case  was  decided  October  23d,  but 
for  reasons  well  known  to  the  parties  the 
writing  of  the  <^lnlon  was  left  to  a  later 
date.  The  Intention  of  the  writer,  to  whom 
the  case  fell  In  the  regular  course  of  assign- 
ment of  cases,  was  to  write  the  opinion  at 
his  leisure;  but  upon  consultation  we  all 
agreed  that  the  writing  of  the  opinion  should 
be  hastened,  bo  that  the  reasons  for  our  de- 
cision may  be  given  to  the  public. 

Article  1.  I  22.  of  the  Constitution  of 
Nebra^a  provides:  "All  elections  shall  be 
free;  and  there  shall  be  no  hindrance  or 
Impediment  to  the  right  of  a  gnalifled  voter 
to  exercise  the  elective  franchise."  Article 
2,  f  2,  of  the  Constitution  of  the  United 
States  provides  for  the  election  of  presldoi- 
tial  electors  in  eadi  state,  in  such  manner  a" 
the  Legislature  thereof  may  direct,  the  nnm- 
l>er  of  electors  to  equal  the  number  of  the 
state's  Senators  and  Representatives  in  Con- 
gress. Article  12,  I  1,  provides  that  such 
electors  shall  meet  in  their  respective  states 
and  vote  by  ballot  for  President  and  Vice 
President,  make  lists  of  the  number  of  per- 
sons voted  for,  the  number  of  votes  for  each, 
and  transmit  such  lists,  duly  certified,  to  the 
seat  of  government,  directed  to  tlie  Presi- 
dent of  the  Senate. 

A  large  number  of  voters  of  Nebraska,  re- 
gardless of  party,  having  become  dissatisfied 
with  the  old  order  of  nominating  candidates 
for  office  by  delegate  conveutlon,  determined, 
if  possible,  to  change  those  conditions  and 
secure  the  nomination  of  all  officers,  state, 
district,  and  county,  by  a  direct  vote  of  the 
people,  and  to  that  end  s^red,  in  1907,  the 
adoption  of  a  primary  law  whl(^  provided 
for  the  nomination  of  such  officers  by  the 
mrlous  political  parties  of  the  state  in  a 
state-wide  primary.  In  1009  the  Legislature 
conceived  the  idea  of  having  an  open  pri- 
mary, and  amended  the  then  existing  law,  so 


that  the  ipembers  of  one  party  might,  with- 
out restraint,  vote  for  the  nomination  of 
candidates  for  office  in  any  other  party. 
One  trial  of  that  law  satisfied  all  parties 
that  it  was  wrong  In  principle,  and  the  L^- 
Islature  of  1911  returned  to  the  closed  pri- 
mary idea  and  enacted  the  primary  and  elec- 
tion law  now  in  force.  By  the  terms  of 
that  act,  this  case  must  be  determined.  The 
provisions  of  the  law  as  it  now  stands  will 
be  found  in  chapter  26,  Compiled  Statutes 
1011,  and  the  references  hereinafter  made  to 
certain  sections  of  the  law  will,  without  so 
stating,  be'  understood  to  be  sections  of  that 
chapter. 

Section  101:  "Every  civil  office  shall  be 
vacant  upon  the  happening  of  either  of  the 
following  events  at  any  time  before  the  ex- 
piration of  the  term  of  such  office,  as  fol- 
lows: 1.  The  resignation^ of  the  incumb^t. 
2.  His  death.  3.  His  removal  from  office.  4. 
The  decision  of  a  competent  tribunal  de- 
claring his  office  vacant  •  ♦  •  7.  A  for- 
feiture of  office  as  provided  by  ai^  law  ot 
the  state." 

Section  UTd,  subsec.  lb:  "WtaffiB  candi- 
dates for  offices  of  Presldoit  and  Tlce  Pre^- 
dent  of  tbe  United  States  are  to  be  nominat- 
ed, eve^  anallfied  elector  of  a  political  par- 
ty subject  to  this  act  shall  have  oppcMrtonity 
to  vote  his  prefetwce,  tm  Ids  party  nominat- 
ing baUot,  for  his  diolce  for  one  person  to 
be  the  candidate  ot  his  poUtlcal  party  for 
President,  and  one  person  to  be  the  candi- 
date ot  his  political  parly  for  Vice  President 
of  the  United  States.  •  •  •  The  namee 
of  any  persons  shall  be  m  printed  on  said 
ballots  solely  <»i  tbe  petition  of  tlieir  politi- 
cal BU[H?orten  in  Nebraska,  wltliont  such 
persons  themselves  algning  any  petition  or 
acceptance.  Tbe  names  of  persms  in  Bacb 
political  party  who  shall  be  presented  by 
petition  of  their  suKMnters  to  be  party  can- 
didates tor  President  and  Vice  Presidmit  of 
the  United  States,  shall  be  printed  on  the 
nominating  ballot,  and  the  ballot  shall  be 
marked,  and  the  votes  shall  be  counted,  can- 
vassed and  returned  In  like  manner  and  un- 
der the  same  conditions  as  to  names,  i>eti' 
tioDB  and  other  matters,  as  far  as  the  same 
are  applicable,  as  the  names  and  petitions 
of  spirants  for  the  party  nominations  for 
the  office  of  Governor  are  now  or  may  be  by 
law  required  to  be  marked,  filed,"  etc. 

Section  llTf:  "In  case  a  nomination  shall 
be  made  by  Sectors  other  than  tbe  candi- 
date, said  nominee  shall  within  five  days 
after  the  date  said  certificate  shall  be  filed 
with  the  officer,  file  a  statement  In  writing, 
duly  verified  under  oath,  stating  that  he  af- 
filiates with  the  party  named  in  said  certifl- 
cate,  that  he  wilt  abide  by  the  results  of 
said  primary,  and  if  elected  will  qualify  and 
serve  as  such  officer.  In  case  said  statement 
shall  not  be  filed  within  five  days,  the  name 
of  the  candidate  In  the  petition  shall  not  be 
placed  npoa  the  primary  baUoC." 
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Section  117r:  "Any  quallfled  elector  de- 
siring to  vote  at  any  primary  election  held 
under  the  provisions  of  this  act  shall  be  en- 
titled to  participate  in  such  primary  election 
upon,  presenting  himself  at  the  polling  place 
where  he  Is  entitled  to  vote;  but  he  shall 
uot  be  entitled  to  receive  a  primary  ballot, 
or  be  entitled  to  vote  at  such  primary  elec- 
tion, until  he  shall  liave  first  stated  to  the 
judges  of  said  primary  election  what  politi- 
cal party  he  affiliates  with." 

Section  IISil:  "Vacancies  occurring  upon 
any  party  ticket  after  the  holding  of  any 
primary  shall  t>e  filled  by  a  majority  vote  of 
the  party  committee  of  the  city,  district, 
cutinty  or  state,  as  the  case  may  be,  and  a 
certificate  of  such  nomination  shall  be  filed 

required  by  section  5776  of  Cobbey's  An- 
notated Statutes  1903." 

Section  llSp:  "All  certificates  of  nomtua- 
tlou  or  nomination  statem^ts,  wliicb  are  In 
apparent  conformity  with  the  provisions  of 
tbls  act,  sluill  be  deemed  to  be  valid,  unless 
objections  thereto  shall  be  duly  made  In 
writing  within  three  (3)  days  after  the  filing 
of  the  same.  In  case  such  objection  is  made, 
notice  thereof  shall  forthwith  be  mailed  to 
all  candidates  who  may  be  affected  thereby, 
addressed  to  tbem  at  their  respective  places 
of  residence  as  given  In  the  certificate  of 
Domination  or  in  the  nomination  affidavits 
of  such  persons,  on  file  in  that  office.  Ob- 
jections to  tbe  nse  of  party  name  may  also 
lie  made  and  passed  upon  In  the  same  man- 
ner as  objections  to  certificates  and  nomlna- 
lion  statements.  The  officer  with  whom  the 
original  certificate  was  filed,  or  who  made 
an  affidavit  to  the  original  nominating  state- 
ment, shall,  in  tbe  first  Instance,  pass  upon 
the  Talldi^  of  such  objection^  and  his  ded- 
Fiou  shall  be  final,  unless  an  order  shall  be 
made  in  the  matter  by  a  county  court,  or 
by  a  jndge  of  the  district  court,  or  by  a  Jus- 
tice of  the  Supreme  Court  at  chambers,  on 
or  before  the  second  Wednesday  preceding 
the  election.  Such  order  may  be  made  sum- 
marily upon'applicatlon  of  any  party  inter- 
ested, and  upon  such  notice  as  tta  court 
or  judge  may  require." 

Section  118q:  "In  case  of  a  division  of 
iny  party,  the  secretary  of  state  shall  give 
the  preference  of  party  name  to  the  conven- 
tion held  at  the  time  and  place  designated 
In  the  call  of  the  regularly  constituted  party 
authorities,  and  If  the  other  faction  or  fac- 
tions shall  present  no  other  party  name,  the 
secretary  of  state  shall  select  a  name  or 
title  and  place  the  same  on  the  ballots  be- 
fore the  list  of  candidates  of  said  Action. 
The  actifm  of  the  preceding  national  con* 
ventlon  of  such  party,  regularly  called,  shall 
detennine  the  action  of  the  secretary  of 
state,  or  the  court  in  Its  dedsiou.  The  sec- 
retary of  state  may  be  compiled  by  peremp- 
tory order  of  mandamus  proceedings  to  per- 
fbrra  his  duty  In  this  regard." 

Section  12Sr:  "No  voting  machine  shall  be 
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approved  by  the  state  board  of  voting  ma- 
chine commissioners  unless  it  shall  be  bo 
constructed  as  to  Insure  every  voter  an  op- 
portunity to  vote  in  secrecy;  that  each  ma- 
chine shall  be  80  constructed  as  to  provide  fa- 
cilities for  voting  for  the  candidates  of  at 
least  seven  parties  or  organize tlous;  that  a 
straight  party  ticket  can  be  voted  by  the 
operation  of  a  single  device;  •  •  •  that 
the  voter  cannot  cast  more  than  one  vote  for 
any  candidate,  or  vote  for  more  than  one 
person  for  the  same  office,  unless  he  is  law- 
fully entitled  to  vote  for  more  than  one  per- 
son therefor,  and  in  that  event  can  vote  for 
as  many  persons  for  that  office  as  he  Is  by 
law  entitled  to  vote  for,  and  no  more;  that 
the  names  of  the  candidates  for  presidential 
electors  need  not  appear  on  the  l>allot  labels, 
but  in  lieu  thereof  one  ballot  in  each  party 
column,  or  row,  may  contain  only  the  words 
'presidential  electors'  preceded  by  the  party 
name,  ajid  tbe  names  of  the  candidates  for 
President  and  Vice  President,  and  every  vote 
registered  for  sucb  ballot  shall  operate  as  a 
vote  for  all  candidates  oi  such  party  for 
presidential  electors." 

Section  140:  "All  official  ballots  pi-epared 
under  the  provisions  of  this  act  shall  be 
white  in  color,  six  Inches  wide,  and  of  a 
good  quality  of  news  printing  paper,  and 
the  names  shall  be  printed  thereon  in  black 
ink.  At  tbe  top  and  left  side  of  the  ballot 
shall  be  printed  in  bla<^-faced  capital  type, 
not  less  than  one-eighth  of  an  inch  high, 
the  name  of  each'  party  having  candidates  on 
the  ballot;  and  to  the  right  of  each  party 
name,  a  circle  one-half  inch  in  dUunet«*, 
with  leaders  connecting  the  party  name  to 
the  circle.  Over  the  top  circle  shall  appear 
the  following  printed  Instructions:  To  Vote 
a  Straight  Ticket  Make  a  Gross  Within  Your 
Party  Circle."  Every  ballot  shall  further 
contain  tbe  name  of  every  candidate  whose 
nomination  for  any  office  specified  in  the 
ballot  has  been  certified  or  filed  according  to 
the  provisions  of  this  act,  and  no  other 
names  and  the  name  of  no  candidate  shall 
appear  on  the  ballot  more  than  ono&" 

[1]  That  the  I^gUlature  by  the  chapter 
above  outlined  has  delibwately  and  <dearly 
recognized  the  existence  of  political  parties 
and  attempted  to  ddegate  to  the  members 
of  each  party  the  rlj^t  to  vote  at  the  prima- 
ries and  at  the  general  election  for  candi- 
dates of  their  own  party,  and  nominated  by 
themselves  without  intwference  of  members 
of  any  other  political  party,  Is  too  dear  to 
require  discussion.  In  State  v.  Drezd,  74 
Neb.  776,  786,  105  N,  W.  174,  178,  Mr.  Chief 
Justice  Holcomb,  ^waking  for  this  court, 
said:  "It  is  quite  true,  we  think,  that  when 
the  L^lslature  undertakes  by  laws  of  this 
character  to  regulate  and  control  the  in- 
ternal affairs  of  political  ps^es,  and  to  de- 
termine the  manner  and  method  of  making 
party  nominations  for  public  offices,  it  must 
do  so  without  discrimination  and  vith  equal 
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consideration  and  beneflt  of  an.  Bat  It  is 
equally  neeessary  to  rec(^[nlse  the  existence 
of  political  parties  and  to  classify  them  by 
some  convenient  standard."  In  that  opinion 
Judge  Holcomb  quotes  wltb  approral  from 
State  T.  Jensen,  86  Ulnn.  19.  80  N.  W.  1126, 
as  ftrilows:  "We  are  of  the  oi^lon  tbat  tbe 
Leglslatnre  may  classify  political  parties 
witb  r^erence  to  differences  in  party  condi- 
tions and  nnmerlcal  strength,  ana  prescribe 
bow  each  class  shall  select  Its  candidates: 
bat  It  cannot  do  so  arbitrarily,  and  confer 
upon  one  class  Important  privileges  and  par- 
tisan advantages  and  deny  them  to  another 
dass,  and  hamper  It  with  unfair  and  unneces- 
sary burdem  and  restrictlcms  in  the  stilec- 
tton  of  its  candidates." 

0!  At  the  primary  election  In  April  last, 
the  Republican  voters  were  given  the  op- 
portunity to  express  their  preference  for  the 
man  whom  they  desired  to  have  nominated 
as  the  candidate  of  the  Republican  party  for 
the  office  of  President  By  qnlte  a  large  ma- 
jority. Theodore  Roosevelt  was  named  as 
such  choice.  The  delegates  also  elected  at 
that  primary  to  attend  the  Republican  na- 
tional conventiim  to  oonvene  in  Chicago  In 
June  following  were,  by  that  vote,  Instructed 
to  cast  the  solid  vote  of  N^raska  for  Mr. 
Roosevelt.  Beyond  the  sitting  of  tbat  con- 
tention and  the  nomination  of  a  President 
and  Vice  President  by  Repnblican  delegates 
of  the  nation  there  assembled,  neither  the 
datles  of  such  delegates,  nor  the  expression 
of  a  preference  for  Mr.  Roosevelt  by  that 
primary,  extended.  The  preferential  vote 
given  for  Mr.  Roosevelt  liad  no  relation  what- 
ever to  tbe  candidates  nominated  at  that 
primary  for  presidential  electors.  It  was 
not  and  could  not  at  that  time  be  known  who 
would  be  the  uomlnee  of  the  national  oon- 
veDtlon. 

[3]  Tbe  candidates  for  presidential  elec- 
tors were  nominated,  not  to  vote  for  any  par- 
ticular candidate  then  koown,  but  to  vote. 
If  elected  at  the  November  election,  for  the 
persons  who  might  be  nominated  by  the  na- 
tional convention  as  the  candidates  of  the 
Republican  party  for  the  offices  of  President 
and  Vice  President.  At  the  primary  election 
A.  V.  Pease,  W.  J.  Broatch,  George  B.  Flory, 
W.  E.  Thome,  A.  B.  Davis,  Allen  Johnson, 
Wesley  T.  Wlleox,  and  Alfred  C.  Kennedy 
were  nominated  as  Republican  presidential 
electors  for  the  state  of  Nebraska,  to  be  vot- 
ed for  at  the  ensuing  general  election.  In 
behalf  of  each  of  the  eight  pei-sons  so  nomi- 
nated, there  had,  prior  to  the  primary,  been 
filed  with  the  secretary  of  state  a  petition, 
wherein  It  was  represented  that:  "We,  the 

undersigned   qualified   electors  of   

county,  in  the  state  of  Nebraska,  affiliating 
with  the  Republican  party,  hereby  request 
that  the  name  of  [each  of  tbe  gentlemen 
above  named]  he  placed  upon  the  official 
ballot  of  said  party  for  the  primary  election 
to  be  head  on  the  19th  day  of  Aptil,  1912.  aa 


a  candidate  for  the  office  of  presidential  elec- 
tor at  large."  Bach  of  the  gentlemoi  named 
filed,  over  his  respective  signature,  an  ac- 
ceptance of  his  nomination,  as  follows :  "To 
the  Honorable  Secretary  of  State,  Uncoln, 
N^raska— Dear  Sir:  I  hereby  accqit  the 
nomination  for  the  office  of  presidential  elec- 
tor at  large  on  the  Repnblican  ticket  in  ac- 
cordance with  petition  filed  in  your  office.'* 
By  the  acceptance  of  that  nomination  at 
the  hands  of  persons  "affiliating  with  the 
Republioin  party,"  they  pledged  themselves 
to  dlsdiarge  their  duties,  If  elected,  by  vot- 
ing for  the  candidates  for  Presidrait  and 
Vice  President  who  should  be  subsequently 
nominated  by  the  natloiml  convention  of 
that  party.  We  are  all  agreed  that  any  other 
construction  would  be  farcical.  When  the 
national  convention  met  In  Cldcago,  it  traiw- 
plred  that  Mr.  Boosev^  was  not  ntmdnated 
as  the  candidate  of  the  Biq;mbllcan  party  fOr 
President,  bat  that  Mr.  Taft  became  the 
nominee  of  that  convention  for  President, 
and  Mr.  Shcranan  became  the  nominee  for 
Vice  President  They  thereby  became  the 
candidates  of  the  R^blican  party  for  those 
offices,  and  the  gratlanm  named,  having 
been  nominated  as  presidential  electors  upon 
tbe  Republican  tlclnt,  th^^y  became  in 
honor  bound  to  vote  for  such  nominees. 

After  the  adjournment  of  the  lUqpnblican 
national  convention,  a  new  national  party 
was  organized,  to  be  known  and  designated 
as  the  Progressive  party.  At  a  national  con- 
vention of  that  party,  subsequently  called, 
Mr.  Roosevelt  became  the  nominee  of  the 
party  for  President.  Acting  under  the  stat- 
utes of  this  state  in  tbat  behalf,  more  than 
500  legal  voters,  largely  from  the  Republican 
party,  duly  organized  as  a  new  party  in  this 
state  under  the  said  name  of  the  Progressive 
party.  That  convention  Indorsed  the  nomi- 
nation of  Mr.  Roosevelt  and  the  platform 
which  had  been  adopted  by  Its  national  con- 
vention In  Chicago,  which  platform.  It  Is 
conceded  by  all  parties  to  this. action,  Is  iu 
many  respects  In  marked  variance  from  the 
platform  of  the  Republican  party.  The  state 
convention  of  that  party  nominated  candi- 
dates for  the  various  state  offices,  and  also 
nominated  eight  presidential  electors,  six  of 
whom  were  Messrs.  Pease,  Broatch,  Flory, 
Thorne,  Davis,  and  Johnson.  The  six  gentle- 
men named  have  not  declined  such  nomina- 
tion by  the  Prc^esslve  party,  but.  On  the 
contrary,  by  their  conduct  clearly  show  that 
it  is  their  Intention,  if  elected,  to  vote  for 
the  candidates  of  the  Progressive  party,  to 
wit,  Mr.  Roosevelt  and  Mr.  Johnson  for 
President  and  Vice  President,  respective- 
ly. As  an  attempted  justification  of  such  ac- 
tion on  their  part,  It  was  argued  by  counsel 
at  the  bar  that,  as  about  80  per  cent  of  the 
Republicans  who  voted  at  the  April  primary 
expressed  their  preference  for  Mr.  Roosevelt 
as  a  candidate  for  President,  tbe  electors 
were  thraeby  la  effect  instructed  to  vote  for 
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Mm  at  tbe  KoTODber  election,  and  that  in  the 
course  they  are  pursuing  tbey  are  simply 
carrying  out  those  Instmctions.  It  was  also 
said  there  is  no  proof  In  the  record  that  ei- 
ther of  these  gmtl^nto  has  declared  an  in- 
teation  to  vote  fbr  Mr,  Roosevelt  In  this 
OHUuel  are  In  error ;  but,  if  proof  from  wit- 
neases  wen  lacUng,  the  oboTe  declaration 
by  coonael  at  the  bar  dearly  estabUahes  the 
oUegatlon  of  the  relator  that  such  Is  their 
detomlnatlon. 

[I]  It  Is  contended  by  relator  that  by  this 
action  on  the  part  of  the  gentlemen  named 
the  office  of  each  as  a  candidate  upon  the 
RepubUcan  ticket  for  presidential  eaector  be- 
came racant,  and  his  right  to  remain  upon 
the  Republican  ticket  as-  a  candidate  for 
presidential  elector  became  forfeited  as  ef- 
fectually as  if  be  bad  red«ned  therefrom. 
We  are  all  agreed  that  this  contention  Is  not 
only  founded  upon  high  moral  gnmnda,  but 
is  also  supported  by  the  dear  current  of  an- 
tborlUea.  While  a  nomination  as  a  candi- 
date toT  election  to  an  office  does  not  make 
the  nominee,  strictly  speaking,  an  officer, 
he  is  in  his  relation  to  t^e  party  which  plac- 
ed its  confidence  in.  him  a  quasi  ofAcer,  and 
hla  dntlfls  are  to  be  measured  by  that  rela- 
tion. 

[4, 5]  In  State  v.  Anderson  (Iowa)  136  N. 
W.  128,  it  is  said:  "In  Bryan  v.  Cattell,  15 
Iowa,  538,  this  court  held  that.  In  determin- 
ing whether  a  vacancy  exists  in  an  office,  we 
are  not  confined  to  statutory  causes,  but  may 
declare  It  vacant  if  It  is  incompatible  with 
the  office  held.  It  Is  a  well-settled  rule  of 
common  law  that  if  a  person,  while  occupy- 
ing one  office,  accepts  another  Incompatible 
with  the  first  be  Ipso  facto  vacates  the  first 
office;  'and  his  title  thereto  la  thereby  termin- 
ated without  any  other  act  or  proceeding.' 
ICItlng  numerous  cases.]  The  principal  dif- 
ficulty that  has  confronted  the  courts  In  cas- 
es of  this  kind  has  been  to  determine  what 
constitutes  Incompatibility  of  offices,  and 
the  censensus  of  judicial  opinion  eeems  to  be 
that  the  question  must  be  determined  largely 
from  a  consideration  of  the  duties  of  each, 
having,  in  so  doing,  a  due  regard  for  the  pub- 
lic interest  It  Is  generally  said  that  Incom- 
patibility does  not  depend  upon  the  Incidents 
of  the  office,  as  upon  physical  inability  to  be 
engaged  In  the  duties  of  both  at  the  same 
time.  Bryan  v.  Cattell,  supra.  But  that  the 
test  of  incompatibility  Is  whether  there  Is  an 
inconsistency  In  the  functions  of  tbe  two,  as 
where  one  Is  subordinate  to  the  other  'and 
subject  In  some  degree  to  Its  revisory  iwwer/ 
or  where  the  duties  of  the  two  offices  'are  in- 
herently inconsistent  and  repugnant'  [Cit- 
ing cases.1  A  still  different  definition  has 
been  adopted  by  several  courts.  It  is  held 
that  incompatibility  in  office  exists  'where  the 
nature  and  duties  of  the  two  offices  are  such 
as  to  render  It  impr<^r,  from  considerations 
of  public  policy,  for  an  incumbent  to  retain 
botlL*   [atins  cases.]" 


In  the  notes  to  Attorn^  General  v.  Oak- 
man,  86  Am.  St  Rep.  574,  678  (126  Mich.  717, 
86  N.  W.  151),  it  is  said:  "The  rule  is  well 
settled  at  common  law  that  If  a  persoa,  while 
occupying  one  office,  accepts  another  Incom- 
patible with  the  first  he  ipso  facto  vacates 
the  first  office;  and  his  title  thereto  Is  tiiere- 
by  terminated  without  any  other  act  or  pro- 
ceeding.  (Oitlng  numerous  cases.]" 

"The  public  has  a  right  to  knov  whhdi  ot- 
flee  is  held  and  vbldi  snrroiaered.  It  should 
not  be  left  to  chance,  or  to  the  nncertaln 
whim  ot  tbe  office  bolder  to  determine.  Ihe 
general  mle,  ttierriore,  that  tbe  aeosfptanoe 
of  and  qnali0cation  for  an  office  Incompatible 
with  one  then  hdd  Is  a  resignati(m  <^  Uie 
formtt'  Is  one  certain  and  rdlabl^  as  ynSl  as 
one  indispensable,  fbr  the  protection  of  the 
public.   [Citing  cases.]" 

In  State  v.  Qott,  16R.I.  606b9AtL22e,2 
Am.  St  Rep.  021.  it  Is  held:  "An  office  boldor 
accepting  a  second  office  incompatible  with 
the  first  vacates  bis  first  offlo&"  In  the  opin- 
ion It  is  said:  "It  is  wdl  settied  that  when 
a  persMi  accepts  an  office  locompatiMe  vlth 
one  which  be  then  holds  be  thereby  Imidiedly 
resigns  or  vacates  his  former  office." 

In  Attorney  General  v.  Common  OonncQ, 
112  Midi.  146,  168,  70  N.  W.  450;  4S8  (87  Ll 
R.  A  211).  it  is  held:  "A  person  who,  while 
occupying  one  office,  accepts  another  incom- 
patible with  the  first  Ipso  facto  vacates  the 
first  office."  In  the  opinion  it  is  said:  "It  Is 
the  universal  role  that,  when  such  Incom- 
patibility exists,  the  acceptance  of  the  latter 
office  vacates  the  first  State  v.  G<^,  15  R- 1. 
505,  0  AU.  226,  2  Am.  3t  Rep.  921,  and  au- 
thorities there  cited.  The  authorities  are  in 
substantial  agreement  as  to  the  rule  of  In- 
compatibility, and  Mechem  states  it  as  fol- 
lows: 'This  Incompatibility  which  shall  oper- 
ate to  vacate  the  first  office  exists  where  the 
nature  and  duties  of  the  two  offices  are  such 
as  to  render  It  improper,  from  considerations 
of  public  policy,  for  one  person  to  retain 
both.'" 

[6]  The  situation  presented  In  the  case  at 
bar  Is  more  than  one  of  mere  Incompatibility. 
Here  the  persons  who  have  been  nominated 
as  presidential  electors,  having,  If  elected,  but 
a  single  duty  to  perform,  viz.,  to  vote  for  the 
candidates  nominated  by  the  party  by  whose 
votes  they  were  themselves  nominated,  openly 
declare  that  they  will  not  perform  that  duty, 
but  will  vote  for  the  candidates  of  another 
and  distinctly  antagonistic  party.  This 
would  make  performance  of  their  duty  im- 
possible; and  a  judicial  determination  of  the 
existence  of  a  vacancy  was  therefore  unnec- 
essary. The  candidates  bad,  by  their  own 
acts,  vacated  their  places  as  Republican 
presidential  electors.  This  action  on  their 
part  Ipso  facto  created  six  vacancies  on  the 
Bepubllean  ticket  for  electors.  These  vacan- 
cies tbe  duly  recognized  Republican  state 
central  committee  bad  a  right  to  fill,  and  Its 
action  In  that  behalf  is  binding,  not  only  on 
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the  secretary  of  state,  bnt  «i  tbe  oonrt  u 
well. 

In  Prather  t.  Hart,  17  Neb.  598,  24  N.  W. 
282,  we  held:  "Where  It  appears  prima  facie 
that  acta  or  events  have  occurred  snbjecting 
an  office  to  a  Judicial  declaration  of  being 
vacant,  the  autboritT  having  the  power  to 
nil  such  vacancy,  supposing  tbe  office  to  be 
vacant,  may  proceed,  before  procuring  a  ju- 
dicial declaration  of  tbe  vacancy,  to  appoint 
or  elect,  according  to  tbe  form  of  law,  a  per- 
son to  flu  it" 

In  Bell  T.  Templin,  26  Neb.  249,  4X  N.  W. 
1093,  Judge  Maxwell  said:  "A  tribunal  to 
determine  contested  elections  need  not  be, 
strictly  speaking,  a  Judicial  body ;  the  pow- 
en  exercised  being  quasi  political  and  ad- 
minlstratiTe." 

In  State  T.  Drexel,  74  Neb.  776,  788,  105 
N.  W.  174,  179,  the  following  language  by 
Mr.  Chief  Justice  Holcomb  Is  InstmctiTe: 
"By  section  le  of  the  act,  the  right  of  an 
dector  to  vote  at  a  prlnury  Is  made  to  de- 
poid  upon  bla  political  affiliation  with  the 
party  for  whose  candidates-  be  desires  to 
cast  a  ballot  It  la  tiiereln  provided  that  no 
person  shall  *be  entitled  to  vote  at  such  pri- 
mary election  nntU  he  shall  have  first  stated 
to  the  Judges  of  said  primary  election  what 
political  party  he  affiliates  with,  and  whose 
candidates  be  supported  at  the  last  elec- 
tUm,  and  whose  candidates  he  Intends  to  sup- 
port at  tile  next  election.'  Provisions  are 
also  made  for  challenging  any  person  offering 
to  rote  at  such  primary  election,  and  for  his 
making  oath  to  the  truth  of  the  statements 
above  reQuired  as  to  party  affiliation  and  his 
support  of  candidates  of  the  party  with 
whom  he  Is  offering  to  vote.  It  Is  difficult  to 
perceive  any  valid  objection  to  provisions  of 
this  character,  when  applied  to  a  primary 
election  law.  These  laws  replace  party  nomi- 
nating conventions.  Tbe  regulation  of  the 
membership  of  the  party  and  of  the  right  to 
participate  in  the  nomination  of  ita  candi- 
dates, in  this  respect  is  taken  from  the  party 
and  placed  In  the  control  of  the  Legislature. 
The  Integrity  of  the  party  and  the  success 
of  ita  principles  and  policies  can  be  best 
maintained  by  tbe  participation  in  its  affairs 
of  those  only  who  are  at  heart  in  sympathy 
with  the  objects  and  ends  to  be  attained  by 
the  organization,  and  loyal  to  Ita  teneta 
An  Indiscriminate  right  to  vote  at  a  primary 
would  tend,  in  many  instances,  to  thwart  the 
purposes  of  the  organization  and  destroy  the 
party.  A  htadrance  to  one,  not  a  member  of 
a  party,  from  participating  In  the  selection 
of  the  party's  delegates  and  candidates  can 
In  no  proper  sense  be  said  to  Interfere  with 
the  free  exercise  of  tbe  elective  franchise  as 
guaranteed  by  the  Constitution.  All  that  Is 
required  is  that  the  party  offering  to  vote 
at  the  primary.  In  order  to  be  entitled  to 
vote  with  either  of  the  parties  engaged  In 
nominating  candidates  thereat  shall  tiave 
affiltated  with  sucb  party,  supported  ita  can- 


didates generally  at  the  last  election,  and 
Intend  to  do  so  at  the  next  Open  declara- 
tion of  allegiance  to  party  is  absolutely  es- 
sential to  the  proper  worbtag  of  any  primary 
laAv.  'By  his  mere  offer  to  vote  for  delegates 
to  a  convention  of  any  party,  the  elector 
does,  in  effect,  declare  bla  intention  to  sui>- 
port  the  nominees  of  such  convention,  and 
the  oath  is  provided  for  as  a  guaranty  of 
the  truth  of  the  declaration  already  made  by 
such  offer  to  rote.'  Rebstock  v.  Superior 
Court  148  Cal.  308.  316,  80  Pac.  65." 

[8]  When  the  Republican  state  convention 
assembled  in  July,  it  was  found  to  be  an- 
tagonistic to  the  nominees  of  the  national 
convention.  Therefore  a  considerable  minor- 
ity of  the  del^ates  withdrew,  assembled  in 
another  room,  organized  as  a  convention,  in- 
dorsed the  nominees  of  the  national  con- 
vention, and  selected  a  state  central  commit- 
tee. A  like  committee  was  also  selected  by 
tbe  first  convention.  The  central  committee 
of  the  second  convention  set  activ^y  to  woric 
for  the  nominees  of  the  national  convention, 
while  the  other  committee  devoted  its  ener- 
gies exclusively  to  the  Republican  state  tick- 
et. The  Republican  national  committee,  on 
September  18th,  by  unanimous  vote,  resolved 
that  the  second  convention  noted  "be  and  ia 
hereby  recognized  by  the  national  Republicaa 
committee  as  the  regular  Republican  organ- 
ization of  the  state  of  Nebraska;"  and  "that 
the  Republican  state  central  committee,  of 
which  Hon.  F.  M.  Currle  Is  chairman,  and 
appointed  by  the  said  Republtcan  state  con- 
vention, be  and  Is  hereby  recognized  as  the 
regular  Republican  state  central  committee  of 
the  state  of  Nebraska."  On  September  11th, 
tbe  Taft  committee,  as  we  may  term  It  met 
and  adopted  a  preamble  and  resolutions  de- 
claring that  the  six  electors  Pease,  Broatch, 
Flory,  Thome,  Davis,  and  Johnson  had,  since 
the  holding  of  the  primary,  declared  their 
intentions,  respectively,  if  elected  as  presi- 
dential electors,  to  vote  for  tbe  nominees  of 
the  Progressive  party  for  President  and  Vice 
President  and  had  thereby  repndtated  their 
allegiance  to  the  Republican  party,  repudiat- 
ed and  revoked  the  certificate  of  their  uonit- 
nation  filed  with  the  secretary  of  state,  re- 
pudiated their  acceptance  of  said  nomination, 
and  had  t>etrayed  their  trust  as  Republican 
presidential  electors;  therefore  it  was  resolv- 
ed that  their  right  to  "remain  candidates 
for  presidential  electors  on  the  Republican 
ticket  has  become  forfeited,  and  is  terminat- 
ed and  vacated."  At  a  later  meeting,  on 
September  24tb,  the  committee  nominated 
C.  F.  Reavis,  George  D.  Smith,  W.  H.  Kil- 
patrick,  O.  A.  Abbott,  Daniel  B.  Jenckes, 
and  Vac  Buresch  as  presidential  electors  in 
place  of  Pease,  Broatch,  Flory,  Thome,  Da- 
vis, and  Johnson.  On  October  9th  they  pre- 
sented to  respondent,  secretary  of  state,  a 
petition  and  certificate  of  nomination,  in 
which  it  was  recited  that  Pease  et  at  had 
forfeited  and  vacated  their  right  to  appear 
upon  the  balloto  at  the  November  elecUoo 
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as  Hepabllcan  presideutlol  electors;  that  by 
reason  of  the  premises  six  vacancies  existed 
In  tbe  list  of  Republican  presidential  elec- 
tors; that  the  committee  had  ao  declared, 
and  had  nominated  Reavls  et  al.  to  fill  such 
racancies,  and  demanded  that  their  names 
be,  by  the  secretary,  printed  on  the  ballots 
for  the  November  election  as  Repubtican 
presidential  doctors.  The  preambles  and 
resolutions  of  the  two  meetings  of  the  com- 
mittee were  attached  to  and  made  a  part  of 
their  petition  and  certificate.  No  written  ob- 
JecUous  to  the  certificate  of  nominations  to 
fill  vacancies  filed  by  tbe  committee  were 
filed  with  the  secretary  of  state  in  the  man- 
ner and  within  the  time  required  by  section 
lUip.  supra.  The  right,  therefore,  of  the 
committee  to  act  in  the  premises  is  not  ques- 
tioned. Tbeir  demand  was  rafnsed  by  the 
secretary  of  state,  whereupon  relators  ap- 
plled  to  the  district  court  for  Lancaster  coun- 
ty for  a  writ  of  mandamus  to  compel  blm  to 
I»int  the  names  of  the  persona  so  nominated 
by  tbe  committee  upon  the  official  ballot  as 
Republican  presidential  electors.  On  a  hear- 
ing before  the  three  Judges  of  that  court,  a 
writ  was  awarded  as  prayed.  We  are  now 
aidsed.  to  reverse  that  jodgmoit 

[7]  At  the  time  the  cOectors  were  nom- 
inated at  the  April  primary,  there  were  but 
two  parties  which  could  hope  to  succeed  in 
electing  a  presidential  ticket  at  the  Novem- 
ber  decttoD.  Since  tbe  holding  of  the  prl- 
oury  and  since  tbe  national  oonTeiitlons  of 
these  two  parties,  the  Progreaslre  party  has 
been  organized,  and  is  now  competing  with 
the  Republican  and  Dcanocratlc  parties  for 
the  election  of  its  candidates  for  Fre^dent 
ami  Vice  President,  with  the  hc^  and  pos- 
sibility of  its  succeeding  In  so  doing.  We 
hare  recognized  that  party  In  Horrlssey  v. 
State,  lu  a  decision  rendered  by  us  October 
22.  1911^  The  ProgresslTe  party  therefore 
now  has  the  same  legal  status  before  the 
voters  of  this  state  as  dtber  of  tbe  other 
two  parties.  Any  voter  who  desires  to  cast 
his  vote  for  Mr.  Roosevelt  for  President  and 
for  the  other  nominees  of  the  Progresstve 
party  may  do  so  by  making  a  cross  In  the 
party  circle  of  that  party  in  precincts  where 
the  voting  machine  is  not  used,  and  by  a 
riogle  manipulation  of  the  lever  of  the  voting 
machine  where  such  machines  are  used.  A 
voter  who  desires  to  vote  for  tbe  candidates 
of  the  Democratic  party  may  register  his 
vote  in  tbe  same  manner.  But,  If  tbe  deci- 
sion of  the  respondent  be  sustained,  no  vot- 
er can  so  vote  for  the  candidates  upon  the 
Republican  ticket  By  far  the  greater  num- 
ber of  voters  do  not  know  the  various  can- 
didates for  electors;  but  they  do  know  for 
whom  they  want  to  vote  for  President  and 
Vice  President.  They  have  been  In  the 
habit  in  tbe  past  of  voting  a  straight  ticket, 
and  particularly  so  for  presidential  electors. 
It  is  rare,  indeed,  that  a  voter  "scratches" 


that  part  of  his  ticket  He  votes  for  entire 
strangers  about  whom  be  has  never  read,  or 
made  inquiry,  because  of  the  fact  that  they 
stand  for  the  candidates  whose  election  he 
desires.  To  deprive  the  voters  who  desire 
to  vote  a  straight  Republican  ticket  of  the 
opportunity  of  doing  so.  and  at  the  same 
time  afford  such  opportunity  to  the  voters  of 
the  other  parties  named,  would  be  repugnant 
to  every  sense  of  honor,  and  would  be  in 
defiance  of  the  Jost  rule  that  Important  priv- 
ileges and  partisan  advantages  cannot  be  con- 
ferred upon  one  class  and  denied  to  another 
class  by  hampering  it  with  unfair  and  un- 
necessary burdens  and  restrictions. 

The  right  of  every  voter,  by  a  single  cross 
or  by  one  manipulation  of  the  lever  of  a 
voting  machine,  to  rote  a  straight  ticket  for 
the  candidates  of  bis  party  Is  guaranteed  by 
sections  125r  and  140,  supra.  Any  attempt, 
by  deception  or  otherwise,  to  deprive  lilm  of 
that  right  Is  a  violation  of  both  the  letter 
and  spirit  of  our  laws.  If  such  an  attemjjt 
Is  made,  it  Is  the  right  of  the  governing  body 
or  committee  of  his  party  to  appeal  to  tbe 
courts,  if  necessary,  to  protect  him;  and 
when  It  is  m^de  to  appear  that  such  an  at- 
tempt Is  Intended  it  is  the  duty  of  the  court 
to  prevent  It  To  permit  tbe  names  of  the 
six  electors,  who  will  not  vote  for  the  can- 
didates of  the  Republican  party  for  Presi- 
dent and  Vice  Pre^dent,  but  will  vote  for 
Uie  candidates  of  another  and  different  par- 
ty, to  be  printed  upon  the  official  ballot  as 
Republican  electors,  would  be  a  ^oss  de- 
ception, and  would,  without  the  possibility  of 
a  doubt  cause  thonsands  of  voters  In  tSiis 
state  to  cast  their  votes  for  President  and 
Vice  President  for  candidates  other  than 
tbeir  dioice,  and  other  than  the  candidates 
for  whom  it  is  tiielr  desire  to  vote.  We 
cannot  permit  this  to  be  done. 

The  Judgment  of  the  district  court  is 
therefore  affirmed. 


STATE  ex       CURYEA  v.  WELLS,  Connty 

Clerk.    (No.  17.824.) 
(Supreme  Court  of  Nebrasko.    Nov,  1,  1912.) 

(Syllabus  by  the  Conrt.) 

1.  Emotions  (|  126*)  —  Nomnatiows — Pbi- 
UABT  Election. 

The  I^F;islatiiro  of  tliia  stato  in  providing 
for  the  "closed  primary*'  baa  adopted  the  policy 
of  allowing  each  political  party  to  select  its 
own  candidates. 

[Ed.  Note. — For  other  cases,  see  Electiong. 
Cent.  DiK.  {  118;  Dec.  Dip.  i  126.*] 

2.  Elections  (|  126*)  — Nominations — Pri- 
MAKY  Election. 

Any  one  who  has  the  statutory  ciualifira- 
tions  to  fill  an  office  may  be  a  candidate  for 
elertioQ  to  that  office.  If  he  affiliates  with  a 
political  party,  he  may  become  the  candidate  of 
that  party;  or  he  may  become  a  candidate  in- 
dependently of  all  parties. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  S  118;  Dec.  Dig.  fi  i26.*] 
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8.  Bi,B<}noN8  (I  126*)— NoHiniLnoira  —  Pbx- 

lUBT  EzjiCTION. 

Under  our  primary  law  no  political  part; 
can  be  compelled  to  present  aa  its  candidate  at 
a  general  election  one  who  does  not  affiliate 
with  the  party  ao  preaentins  him  aa  a  candi- 
date. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  118;  Dec  Dig.  |  126.*] 

4.  ElXCnONS  (I  147*)  — NOMINATIOITB  — PBI- 

UABT  ELKcnorr — "Occdbbbd." 

If  a  politieal  party  at  its  primary  makes 
no  nomination  of  a  candidate  for  election  to  an 
office,  a  vaouKy  has  "occurred."  wltttin  the 
meaning  of  the  statute  (Cobbey's  Ann.  St  1911, 
I  5888) ;  and  the  proper  par^  committee  may 
fill  that  vacancy. 

[Rd.  Note.— For  other  cases,  see  Blections, 
Cent  Dig.  {  122 ;  Dec.  Dig.  |  U7.* 

For  other  definitions,  we  Words  and  Phnwea, 
ToL  6,  p.  4910.] 

Bose,  J,,  dissenting. 

Appeal  from  District  Court,  Lancaster 
CoantT;  Cosgttin,  Judge. 

MandamuB  by  the  State,  on  tbe  rdation  of 
George  G.  Curyea,  to  Harry  B.  Wells.  Coun- 
ty CleriE  of  Lancaster  County.  X^om  a  judc- 
ment  tor  the  rei^Knident,  the  ocmodainant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

A.  S.  TibbetB  and  Sterling  F.  Mutz,  both  of 
Lincoln,  for  appellant  Jesse  B.  Strode,  G. 
E.  Hager,  and  C.  Petrus  Peterami,  all  of  Lin- 
coln, for  appellee. 

SEDGWICK,  J.  At  the  primary  election 
held  In  April,  1912,  Carl  O.  Johnson  was  a 
candidate  on  the  regular  Kepubllcan  ticket 
for  nomination  as  a  candidate  of  that  par^ 
at  the  ensuing  general  election  for  the  office 
of  county  commissioner  of  Lancaster  county. 
He  made  the  necessary  filings,  declaring  un- 
der oath  that  he  affiliated  with  the  Republi- 
can party,  and  procured  his  name  to  be  print- 
ed upon  the  regular  Republican  ballot  as  the 
candidate  of  that  party.  There  was  no  can- 
didate named  on  the  printed  ballot  of  the 
Democratic  primary  for  nomination  to  that 
office  as  a  candidate  of  the  Democratic  par- 
ty. There  was  a  blank  space  left  upon  the 
ballot  of  the  Democratic  party  for  entering 
the  name  of  a  candidate  of  that  party  for 
nomination  to  that  office-  Mr.  Johnson's 
name  was  written  in  62  of  the  Democratic 
ballots  as  the  candidate  of  that  party.  He 
did  not  accept  the  nomination  as  the  candi- 
date of  the  Democratic  party,  nor  file  any 
statement  that  he  affiliated  with  that  party. 
There  Is  nothing  in  the  record  to  show  that 
there  is  any  affiliation  between  the  Republican 
and  Democratic  parties  for  the  ensuing  elec- 
tion. The  proper  committee  of  the  Demo- 
cratic party,  considering  that  a  vacancy  had 
occilrred  upon  the  ticket  of  that  party,  duly 
certified  the  nomination  of  the  relator  as  the 
candidate  of  the  Democratic  party.  The  re- 
spondent, who  is  county  cleA  of  Lancaster 
comity,  rinsed  to  enter  the  name  ot  the  re- 
lator Ttpon  the  official  ballot  for  the  ensuing 


election  as  the  candidate  of  tbe  Danocntlc 
[tarty  for  the  office  of  county  comihissioner, 
and  the  relator  brought  this  action  of  man- 
damus In  the  district  court  for  Lancaster 
county  to  compel  tbe  respondent  to  place  his 
name  upon  the  official  ballot  as  such  can- 
didate. The  district  court  found  in  fftVOT  of 
the  respondent  and  refused  to  lasne  ft  pas 
emptory  writ,  and  the  rcOator  baa  appealed 
to  this  court 

[1,2]  Our  statute  imnidlng  tor  primary 
elections  recognizes  the  existence  of  organis- 
ed political  parties,  and  tiieir  r^t  In  sener- 
al  to  regulate  and  oontn^  tbelr  own  f^jan- 
IzaUona  for  tbe  pnrposee  for  which  Qusy  are 
created.  It  imposes  upon  tiiem  certain  re- 
strictions as  to  the  method  of  presenting  tbelr 
candidates  to  the  voters  at  tbe  general  elec- 
Uon.  In  tbe  construction  of  Uie  Tariona 
statutes  involved,  we  must  consider  both  ttie 
right  of  the  voter  and  tbe  right  of  tlie  candi- 
date. Every  voter  has  a  right  to  be  a  can- 
didate for  a  public  office  if  be  possesses  the 
qnallflcatlon  wbldi  th^  law  reonlres.  If  be 
possesses  the  Qualiflcattons  required  to  fill  tbe 
office,  can  he  be  the  candidate  of  more  than 
one  political  party,  and,  If  so,  bow  and  un- 
der what  conditions?  Tbe  statute  inrovldes 
when  and  how  one  may  be  a  candidate  of 
two  or  more  political  parties.  If  he  cannot 
fill  the  requirement  so  as  to  be  the  candidate 
of  any  political  party,  he  may  still  be  a  can- 
didate at  the  general  election,  by  petition. 
The  right  of  the  voter  to  vote  at  the  general 
election  for  whom  he  pleases  cannot  be  limit- 
ed. Whether  the  Legislature  can  Umlt  the 
voter  In  selecting  a  candidate  for  the  various 
parties  may  be  a  debatable  question.  The  im- 
portant question  here  is  as  to  the  power  of 
the  Legislature  to  protect  the  various  polit- 
ical parties  in  their  right  to  present  candi- 
dates at  the  general  election  who  affiliate 
with  the  party  that  presents  them.  And,  if 
the.  Legislature  has  such  power,  has  it  in- 
tended to  require,  as  a  qualification  of  the 
candidate  of  a  political  party,  that  he  sliall 
be  in  affiliation  with  that  party?  After  trial 
of  both  methods,  the  Legislature  has  adopted 
what  is  called  the  closed  primary.  This  con- 
templates that  each  political  party  shall  have 
the  right  to  select  its  own  candidates,  and 
shall  have  such  protection  as  the  law  can  af- 
ford in  exercising  that  right  To  this  end  it 
was  necessary,  and  no  donbt  within  the  povr- 
er  of  the  Legislature,  to  prescribe  certain 
qualtflcatlona. 

It  Is  not  necessary,  In  ord^  to  preserve  the 
rights  of  the  voter  at  the  general  election, 
that  the  name  of  a  candidate  should  appear 
on  the  ballot  more  than  once,  nor  is  it  neces- 
sary that  he  should  be  described  on  the  bal- 
lot at  the  general  election  as  a  member  of 
more  than  one  political  party;  and  tbe  I^eg- 
Islattu^,  to  carry  out  the  Idea  of  a  closed  pri- 
mary, may  well  provide  that  the  average  voter 
shall  not  be  dec^ved  by  a  statement  on  the 
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ballot  at  the  general  eleotlon  that  a  caadl* 
date  belongs  to  or  aflaUates  wltb  two  an- 
tagonistic political  parties  when  those  parties 
hare  not  affiliated,  and  the  candidate  has  de- 
clared under  oath  that  he  affiliates  with  one 
of  them,  and  has  refused  and  neglected  to 
state  that  be  affiliates  with  the  other.  lu 
every  Instance  in  which  the  statute,  as  it  now 
is,  mentioas  the  qoallflcations  of  a  candidate 
of  a  political  party  at  the  primary  election,  it 
prescribes  affiliation  with  the  party  for  which 
be  proposes  to  be  a  candidate  as  a  necessary 
qnallflcation.  All  prorislons  of  the  open  pri- 
mary law  which  recognise  the  right  to  be- 
come a  candidate  of  a  political  party  without 
that  qnallficatlon  were  repealed  wb^  the 
doeed  primary  was  provided  for.  Voters 
must  declare  tb^  party  affiliation  wboi  they 
register,  and  also  when  they  Tote  at  Uie  pri- 
maries; and  If  their  right  to  vote  is  ctaal- 
loiged  they  mnst  then  declare  their  party  af- 
filiation. If  they  nominate  candidates  to  be 
voted  tor  at  the  iwlmary  election  they  must 
dedan  tliat  they  affiliate  wlQi  the  party 
vhoae  candidate  tbey  ae^  to  nominate ;  and 
the  law  requires  that  a  record  be  kept  of  th^ 
party  affiliations  of  the  voters.  Ann.  St.  1911, 
H  5856,  5866,  S878-S88L  In  all  the  eases  pro- 
vided hi  tbe  statute^  the  candidate  for  nom- 
ination at  the  primaries  must  declare  bis  par- 
ty affiliation.  Tbe  right  to  be  a  candidate  at 
the  goiaal  election  and  to  have  a  place  upon 
the  printed  ballot  for  that  pnipose  la  provid- 
ed for.  He  may  be  such  candUate  Indepoid- 
eotly  of  all  parties;  or.  If  he  affiliates  with 
any  political  party,  be  may  bare  bis  name 
apon  the  ballot  at  the  general  election  as  the 
candidate  of  tiiat  party.  If  two  or  more  po- 
litical parties  are  affiliated  for  any  general 
electton,  be  may,  of  course,  affiliate  with  both 
or  all  of  tbem  and  become  their  candidate  ac- 
cordingly. 

[3]  But  no  political  party  can  be  compel- 
led to  put  forward  as  its  candidate  one  who 
does  not  affllate  with  it  The  voter  at  tbe 
general  election  may  vote  for  whom  he  pleas- 
es, but  may  not  be  deceived  by  false  labels. 
It  surely  Is  within  tbe  power  of  the  L^s- 
latore  to  prevent  sn<di  deception,  and  we 
think  It  as  clearly  appears  that  it  haa  intend- 
ed to  do  so.  It  is  not  necessary  to  determine 
Id  this  case  whether  a  blank  space  should  be 
left  upon  the  primary  ballot  for  lusertlng  the 
name  of  the  voter's  choice  as  the  candidate 
of  his  party.  Upon  this  point  the  court  is 
not  entirely  agreed.  We  are  determining  the 
qualifications  for  nominating  as  the  candidate 
of  a  political  party,  and  not  the  right  to  be 
a  candidate  for  election  to  the  office.  We  con- 
clude that  one  of  the  necessary  qualifications 
for  a  candidate  of  a  [>olltlcaI  party  Is  affllia- 
tfen  with  that  party.  If  two  poUtlcal  parties 
have  affiliated  for  tbe  general  election,  one 
may  affiliate  with  both  and  be  tbe  candidate 
of  both. 

[41  It  is  said  that  no  vacancy  had  occurred 
apon  the  Democratic  ballot;  and  therefore, 


tbe  committee  of  that  party  was  ■  without 
power  to  appoint  the  relator.  The  statute 
provides:  "Vacancies  occurring  upon  any 
party  ticket  after  the  holding  of  any  primary 
shall  .be  filled  by  a  majority  vote  of  the  party 
committee  of  the  city,  dWtrlct,  county  or 
state,  as  the  case  may  be,  and  a  certificate 
of  such  nomination  shall  be  filed  as  required 
by  section  D776  of  Cobbey's  Annotated  8ta^ 
utes  1903."  Ann.  St  1911,  {  6888. 

The  statute  of  South  Dakota  provided,  "if 
for  any  reason  after  a  nomination  aa  party 
candidate  for  *  •  •  gtate  office  ha»  been 
tMtde  a  vacancy  shall  occur,"  and  the  Su- 
preme Court  of  that  state  in  construing  tbe 
statute  gave  great  force  to  the  words  "after 
a  nomination  as  a  party  candidate  has  been 
made."  It  was  thought  that  the  use  of  tiiese 
words  made  clear,  "that  the  main  purpose 
of  the  Legislature  In  enacting  tbe  primary 
law  was  to  take  the  making  of  all  nomina- 
tions out  of  the  hands  of  conventions  and 
political  central  committees,  and  to  require 
that  the  people  themselves,  by  their  direct 
votes,  should  name  party  nominees;  and 
that  tbe  only  vacancies  contemidated  by  tbe 
Legislature  to  be  filled  eonventtona  or 
central  committees  are  such  as  may  occur 
after  the  people  tk&ntelvea  bave  made  nom- 
inations, and  vacsDdea  therein  have  oocuired 
hy  deaths  redgnatlui,  or  ottierwlBe."  Stewart 
V.  Poll^  (S.  T>.)  187  N.  W.  565.  It  .  Would 
seem  that  tbls  construction  of  their  statute 
Is  reasonable;  as  it  la  difficult  to  see  what 
other  purpose  tbe  Legislature  could  Iiave  la 
tnserttog  tbe  words  "after  a  nomination  aa  a 
party  candidate  baa  been  made."  These 
words  do  not  appear  in  our  statute  and  we 
must  give  tbe  ordinary  meaning  to  the  word 
"occur."  Webster's  New  International  Dic- 
tionary d^nes  tbls  wind  as  follows:  'To 
meet  one's  eye;  to  be  found  or  met  with;  to 
present  Itself ;  toaroear;  to  happen;  to  take 
place;  as,  If  opportunity  oooitrg;  do  not  let  it 
occur  again."  Thla  seems  to  be  plainly  the 
sense  In  which  tbe  Lei^alature  used  it  in  our 
statute.  A  vacancy  on  the  ballot  presented 
Itself  and  appeared,  and  It  was  tbe  province 
of  the  proper  committee  to  fill  such  vacancy. 
If  the  only  candidate  voted  for  bad  died  on 
primary  day  before  tbe  votes  were  cast,  It 
will  be  conceded  that  a  vacancy  would  occur. 
If  after  tbe  primary  there  is  a  vacancy,  It 
has  "occurred,"  within  the  meaning  of  tbe 
statute. 

The  Democratic  committee  requested  Mr. 
Johnson  to  withdraw  from  the  ticket  This, 
it  Is  urged,  estops  tbe  relator  to  dispute  his 
qualifications  to  be  the  candidate  of  the 
party.  In  tbe  letter  asking  Mi.  Johnson  to 
withdraw,  It  was  stated  that  be  was  not 
nominated,  and  could  not  be  the  candidate  of 
the  Democratic  party.  This  letter  must  be 
taken  rather  as  a  demand  that  he  withdraw 
bis  pretentions  to  the  position  than  as  an 
admission  that  he  was  duly  nominated,  or 
was  entitled  to  remain  on  the  ballot  of  that 
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party.  It  cannot  be  relied  npon  as  an  es- 
toppel, even  against  the  committee,  mnch 
less  against  this  relator. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  .  Is  rerersed  and  the  cause 
remanded,  with  InBtrucdona  to  Issue  a  per- 
emptory writ  as  prayed. 

Reversed. 

rose;  J.  (dissenting).  As  stated  In  the 
opinion  of  the  majority,  this  Is  an  applica- 
tion for  a  peremptory  writ  of  mandamus  to 
compel  the  county  cleric  of  Lancaster  county 
to  place  upon  the  official  ballots  for  the  elec- 
tion to  be  held  November  6,  1912,  the  name 
of  relator  as  the  Democratic  candidate  for 
county  commlssloDer  from  the  First  district 
After  the  primary  election  held  April  12, 
1912,  the  Democratic  county  central  com- 
mittee selected  relator  as  the  Democratic 
candidate  for  the  office  named.  He  traces  to 
that  source  his  right  to  the  relief  demanded. 
He  was  not  nominated  at  the  primary.  As 
a  candidate  for  the  same  office,  the  Repub- 
licans r^larly  nominated  at  the  primary 
Carl  O.  Johnson,  who  afterward  accepted 
the  Republican  nomination  and  made  oath 
that  he  affiliated  with  the  Republican  party. 
Among  the  reasons  given  by  the  county 
clerk  for  refusing  to  Insert  relator's  name 
on  the  official  ballots  for  the  NovemtMr 
election  are  the  following:  At  the  primary 
election  in  the  First  commissioner  district, 
the  official  ballots  prepared  for  Democratic 
electors  did  not  contain  the  name  of  a  Dem- 
ocratic candidate  for  coun^  commissioner. 
On  the  official,  printed,  Democratic  primary 
ballots,  however,  a  blank  space  had  been 
left,  with  a  view  to  permitting  each  Demo- 
crat to  express  his  choice  by  writing  In  the 
blank  the  name  of  his  preferred  candidate. 
In  the  spaces  thus  appearing  on  the  Dem- 
ocratic ballots,  Carl  O.  Johnson  received  62 
votes,  being  a  majority  of  those  cast  by 
Democrats  for  the  nomination  of  a  candidate 
for  county  commissioner.  The  returns  were 
duly  canvassed,  and  the  canvassing  board 
certiSed  to  the  county  clerk  that  Johnson 
was  the  Democratic  nominee.  He  has  not 
declined  the  nomination.  No  objections 
thereto  were  ever  filed  In  the  county  clerk's 
office.  Johnson  is  therefore  entitled  to  a 
place  on  the  official' ballots  for  the  November 
election  as  the  nominee  of  the  Democratic 
party.  The  trial  court  sustained  the  county 
clerk's  defense  as  thus  outlined  and  denied 
the  writ.  Relator  appeals.  In  my  view  of 
the  law,  the  ruling  of  the  district  court  is 
right. 

Relator  argued  that  there  is  no  authority 
to  nominate  candidates  by  writing  names 
in  blank  spaces  on  the  primary  ballots,  and 
that  therefore  Johnson  Is  not  thtf  Democratic 
nominee.  The  primary  law  does  not  forbid 
the  making  of  nominations  In  that  manner. 
While  it  does  not  in  the  body  of  the  act  it- 
self contain  in  direct  terms  authority  to 
vote  in  blank  spaces*  It  provides,  "The  offi- 


cial primary  ballot  shall  be  printed  sub- 
stantially as  Is  required  by  law  for  official 
ballots  used  at  November  elections,"  with 
an  exception  not  material  here.  Comp  St 
1911,  c.  26,  S  117L  The  general  election  law 
to  which  reference  Is  thus  made  provides: 
"Nothing  In  this  act  contained  shall  prevent 
any  voter  from  writing  on  his  ballot  the 
name  of  any  person  for  whom  he  desires 
to  vote,  for  any  office,  and  such  vote  shall 
be  counted  as  If  printed  on  the  ballot,  and 
marked  by  the  voter."  Comp.  St  1911,  c 
26,  I  139.  That  part  Of  tbe  general  election 
law  relating  to  the  preparation  of  the  bal- 
lots for  the  November  election  further  de- 
clares: "In  each  division,  and  beneath  all 
candidates  placed  ttiere  by  nomination  or 
petition,  a  blank  space  shall  be  provided. 
Into  which  electors  may  write  the  name  of 
any  person  for  whom  they  wish  to  rote,  and 
whose  name  is  not  printed  upoD  the  ballot." 
Comp.  St  1911.  C.  26,  I  140. 

The  general  election  law  requires  Instruc- 
tions to  voters  as  follows:  "If  you  wish  to 
vote  for  any  person  whose  name  Is  not  print- 
ed on  the  ballot,  write  his  name  In  full  In 
the  blank  space  on  the  ballot  itnder  the 
proper  office  you  wish  him  to  hold,  and  make 
a  cross  In  the  square  opposite  the  written 
name."   Comp.  St  1911,  c.  26,  1 159,  subd.  4. 

The  effect  of  tbe  statutory  references  to 
tliese  provisions  of  the  general  election  law 
is  to  insert  them  In  the  primary  law,  in  so 
far  as  they  are  applicable  thereto.  Shull 
V.  Barton,  58  Neb.  741,  79  N.  W.  732;  State 
V.  Junkin,  87  Neb,  801,  128  N.  W.  630.  la 
preparing  the  ballots  for  the  First  commis- 
sioner district,  the  county  clerk  followed  the 
foregoing  provisions  of  statute.  A  ballot 
with  a  blank  space  for  county  commissioner 
was  available  to  each  Democratic  elector. 
Under  a  liberal  construction  of  the  primary 
law  and  of  the  constitutional  provisions  re- 
lating to  elections,  as  construed  in  State  v. 
Junkin,  85  Neb.  1,  122  N.  W.  473,  23  L.  R. 
A.  (N.  S.)  839,  the  primary  ballots  prepared 
by  the  county  clerk  and  the  ballots  cast  by 
Democrats  in  favor  of  Johnson  were  lawful. 
Exercising  the  right  to  participate  at  the 
primary  in  nominating  a  candidate  to  be  voted 
for  at  the  November  election, '62  members  of 
the  Democratic  party  voted  for  him.  No  other 
person  received  so  many  votes.  There  Is  uo 
statute  prohibiting  those  who  affiliate  with 
one  party  from  nominating  the  candidate  of 
another  party.  By  voting  for  their  choice, 
in  doing  so  they  are  not  disfranchised  at 
a  primary  election. 

Relator  further  argued  that  there  was  a 
vacancy,  because  Johnson  failed  to  comply 
with  statutory  provisions  requiring  a  candi- 
date to  accept  a  nomination  under  oath,  to 
I>ay  the  filing  fee,  to  declare  his  party  atllii- 
ation,  and  to  make  a  statement  that  he 
would  qualify  and  serve  if  elected.  In  this 
connection  It  is  insisted  that  the  vacancy 
was  properly  filled  by  the  nomination  of  re- 
lator, and  that  his  name  should  be  inrinted 
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on  the  ballots  for  the  NovCTuber  election. 
Those  statutory  provisions  evidently  apply  to 
a  candidate  seeking  a  nomination  by  the  polit- 
ical porty  with  which  he  affiliates.  Johnson, 
as  a  candidate  of  the  Republicans,  compiled 
with  the  provialonfl  of  statute.  His  noml- 
natlon  by  the  Democratic  party  was  volun- 
tary. He  did  not  decline  it  As  a  Bepub- 
Ucan  candidate  he  paid  his  fee,  declared 
his  party  affiliation,  accepted  the  nomina- 
tion, and  said  be  would  qualify  and  serve  if 
elected.  That  he  should  be  required  to  re- 
peat these  acts  in  relation  to  a  rival  party 
and  declare  an  affiliation  having  no  exist- 
ence, under  penalty  of  defeating  the  Demo- 
oratlc  nomination  lawfully  made,  was  cer- 
tainly not  the  intention  of  the  Legislature. 
The  statutes  should  not  be  so  construed. 
In  tbis  view  of  the  law,  thefe  was  no  vacan- 
cy when  the  Democratic  county  central  com- 
mittee selected  relator  as  a  candidate  for 
county  commissioner,  instead  of  Johnson, 
wbo  had  been  regularly  nominated  at  the 
primary  by  the  votes  of  the  Democratic  elec- 
tors. In  my  Judgment,  the  effect  of  direct- 
ing the  county  clerk  to  print  relator's  name 
on  the  official  ballot  is  to  defeat  part  of  the 
action  of  the  Democratic  primary,  which 
was  held  by  Democrats  alone,  wlUiout  inter- 
ference from  Republicans,  to  create  an  ar- 
tificial vacancy  in  the  First  commissioner 
district,  and  to  permit  a  political  commit- 
tee to  set  aside  tbe  regular  action  of  the 
voten  tbemselvea. 


CITY   OP   GRAND   ISLAND   v.  POSTAL 

TELEGRAPH  GABLE  CO.    (No.  16.S40.) 
(Supreme  Court  of  Nebraska.    Nov.  1,  1912.) 

fSvOalua  l|r  the  CoutlJ 

1.  LICSHSE8  A  6*)— Powrs  to  Tax— Cities. 

Under  subdivision  9,  |  48,  art.  3,  c.  13, 
Comp.  St  1911,  each  city  of  the  first  class  hav- 
ing more  than  5,000  and  less  than  25,000  in- 
habitants has  the  iwwer  to  levy  a  tax  upon 
everj  basinefls  or  occupation  carried  on  witiiin 
the  territorial  limits  of  the  municipality,  ex- 
cepting alone  those  enumerated  in  the  proviso 
clause  of  said  section. 

[Ed.  Note. — ^Tor  other  cases,  see  Licenses, 
CenL  Dig.  H  5>  6>       Dec.  Dig.  i 

2.  Licenses      6,  7*) — Police  Bbqulatioks 

— lilCBNSB  Tax. 

A  city  of  tbe  above  class  may  lawfully  en- 
act an  ordinance  imposing  on  telegraph  com- 
panies a  license  tax  of  a  reasonable  sum  per 
tsnom  for  the  privilege  of  transacting  tbe  bosi- 
DcsB  of  telegraphy  within  the  city,  and,  where 
inch  ordinance  imposes  a  tax  equal  in  amount 
upon  all  such  telegraph  companies,  it  is  not 
iriiooxioos  to  tiie  role  of  uniformity  and  equality 
OBder  aections  1,  6,  art  9,  of  the  Constitution. 

[Ed,_Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  US,  9,  7-15 ;  D<<c7Dfg.  |f  6,  7.*] 

3.  LicxKSEa  (I  7*)— PoucE  Reoulationb— Li- 
cense Tax. 

The  amount  of  an  occupation  tax  Is  not  to 
be  measured  by  tbe  profits  of  the  bnsiness  tax- 
nl;  but  should  be  considered  as  one  incident  to 
loeal  self  government  and  when,  thnn  consider- 
ed. It  appears   prima   &u:te   reasonaUe  In 


amount  courts  of  justice  should  not  declare  the 
ordinance  void,  unless  and  until  it  is  clearly 
shown  by  competent  evidence  that  the  license 
charge  Is  in  fact  unreasonable  or  confiscatory. 

[Ed.  Note. — For  other  caae&  see  Licenses, 
Cent  Dig.  K  7-15;  Dec.  Dig.  f  7.*] 

Appeal  from  District  Court,  Hall  County; 
Hanna,  Judge. 

Action  by  the  City  of  Grand  Island  against 
tbe  Postal  Telegraph  enable  Company.  Fnnu 
a  Judgm^C  for  plaintiff,  defendant  appeals. 
Affirmed. 

O.  A.  Abbott,  of  Grand  Island,  and  Wm. 
W.  Cook,  for  appellant.  W.  A  Prince  and 
Arthur  C.  Mayer,  both  of  Grand  Island,  for 
appellee; 

BARNES,  J.  This  action  was  commenced 
by  the  plaintiff,  tbe  city  of  Grand  Island, 
against  the  defendant,  the  Postal  Telegraph 
Cable  Company,  to  recover  an  annual  occu- 
pation tax  for  the  years  1904,  1905,  1906, 
1907,  1908,  and  1909,  amounting  to  $240, 
with  Interest  thereon,  which  was  alleged 
to  be  due  the  plaintiff  under  an  ordinance 
of  that  city  by  which  it  was  provided: 
"That  tbere  Is  hereby  levied  an  occupation 
tax  upon  each  and  every  occui)ation  and 
business  carried  on  within  the  limits  of 
this  city,  in  this  section  hereinafter  enum- 
erated, to  raise  revenue  thereby  in  the  sev- 
eral different  sums  on  the  several  different 
occupations  hereinafter  specified,  and  that 
each  and  every  person  or  persons,  firm,  asso- 
ciation or  corporation  carrying  on  the  occu- 
pation or  business  herein  mentioned  within 
the  limits  of  the  city  of  Grand  Island,  shall 
pay  into  the  city  treasury  annually  the  sum 
named  as  hereinafter  provided  as  a  tax  upon 
said  occupation,  and  for  the  purpose  of 
raising  revenue  thereby."  It  was  further 
provided  by  section  3  of  tbe  ordinance  as 
follows: 

"trader  the  provisions  of  this  ordinance 
and  the  authority  vested  in  tbe  city  council 
aforesaid,  there  is  levied  upon  each  and 
every  person  or  persons,  firm,  association  or 
corporation  Carrying  on  business  in  the  city 
of  Grand  Island,  Nebraska,  an  occupation 
tax  as  follows,  to  wit: 

"ArttfHe  1.  The  sum  of  forty  dollars  per 
year  on  the  business  and  occupation  of  re- 
ceiving messages  in  this  city  from  persons 
In  the  city  and  transniltttng  the  same  by  tel- 
egraph from  this  city  to  persons  and  places 
within  this  state,  and  receiving  In  this  city 
messages  by  telegraph  transmitted  within 
this  state  from  persons  and  places  within 
this  state  to  persons  In  this  city,  and  deliv- 
ering the  same  to  persons  in  this  city,  except 
the  ncelpt,  transmission  and  delivery  of  any 
such  message  to  any  firm,  department  or 
agency  or  agent  of  the  United  States,  and 
the  receipt,  transmission  and  delivery  of  any 
such  which  are  interstate  commerce.  The 
business  and  occupation  of  receiving,  tnins- 
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mlttiiig  and  delivery  of  messages  herein  ex- 
cepted are  not  to  be  taxed  hereby." 

The  ordinance  further  provides  ttiat: 
"Whenever  the  treasurer  shalL  deem  himself 
unable  to  collect  any  tax  by  this  ordinance 
levied  after  the  same  Is  due  and  payable,  he 
ttholl  so  report  to  the  city  attorney  and  the 
city  attorney  shall  therein  bring  an  action 
in  the  name  of  the  dty  In  any  court  or  be- 
fore any  justice  of  the  peace,  having  juris- 
diction, to  the  amount  of  the  sum  sought  to 
be  recovered  by  said  action ;  the  remedies 
hereby  prescribed  are  not  exclusive  but  cu- 
mulative and  may  be  prosecuted  at  the 
same  time." 

Upon  the  trial  in  the  district  court  of 
Hall  county,  without  the  Intervention  oi  a 
jury,  there  was  a  finding  and  judgment  tot 
the  plain  tut  for  the  sum  of  $245  and  costs 
of  suit,  and  from  that  Judgment  tiie  defend- 
ant has  appealed. 

The  defendant  has  aaslgned  and  argued 
three  grounds  in  support  of  its  contention 
that  the  Judgmoit  the  district  court 
should  be  reversed.  First,  the  tax  demand- 
ed Is  unreasonable  and  confiscatory ;  second, 
the  tax  violates  the  rule  of  uniformity  and 
equally  under  sections  1  and  6  of  article 
9  of  the  state  Constitution;  third,  the  oc- 
cupation tax  In  question  trenches  upon  the 
commerce  clause  of  the  Constitution  and 
laws  of  the  United  States. 

[1,2]  We  are  of  opinion  that  the  second 
and  third  assignments  of  error  are  fully 
answtfed  by  Western  Union  Telegraph  Co. 
T.  City  of  Fremont,  88  Neb^  682,  68  N.  W. 
416,  28  U  B.  A.  686.  It  seems  to  be  con- 
ceded that  the  occupation  tax  ordinance  in 
that  case  and  the  one  in  the  case  at  bar  are 
practically  the  same  in  form  and  substance. 
After  citing  the  principal  leading  cases  up- 
on those  questions  and  discussing  the  ef- 
fect thereof,  it  was  there  held:  "Under  sec- 
tion 52.  c.  14,  art  2,  Gomp.  St  1891,  each 
city  of  the  second  class  having  more  than 
6,000  inhabitants  has  the  power  to  levy  a 
tax  upon  every  business  or  occupation  car- 
ried on  within  the  territorial  limits  of  the 
municipality,  excepting  alone  those  enumer- 
ated in  the  proviso  clause  of  said  section." 
It  was  further  held:  "Where  a  telegraph 
company  is  engaged  in  both  interstate  and 
intrastate  business,  an  ordinance  levying  an 
occupation  tax  on  that  portion  of  such  busi- 
ness which  is  carried  on  wholly  within  the 
state  Is  not  repugnant  to  section  S,  art  1,  of 
the  Constitution  of  the  United  States,  since 
it  in  no  way  Interferes  with,  or  regulates, 
interstate  commerce,"  and  that  "an  occupa- 
tion tax  may  be  collected  by  ordinary  suit 
where  the  ordinance  imposlng.the  tax  so  pro- 
vides." On  a  rehearing  of  that  case  (43 
Neb.  499,  61  N.  W.  724,  26  U  R.  A.  706)  the 
opinion  was  adhered  to  by  consideration, 
and  on  the  strength  of  Postal  Telegraph 
Cable  Co.  v.  Charleston,  163  U.  S.  692,  14 
Sup.  Ot  1094,  88  li.  Bd.  871,  where  it  was 


said:  "A  ordinance,  made  under  power 
conferred  by  a  state  statute,  imposing  a 
license  of  five  hundred  dollars  upon  a  tele- 
graph company,  which  had  accepted  the 
provisions  of  Act  July  24,  1866.  c.  230,  14 
Stat  221,  upon  business  done  exclusively 
within  the  city  and  not  Includli^  any  busi- 
ness done  to  or  from  points  without  the 
state,  and  not  including  any  businees  done 
for  the  government  of  the  United  States,  its 
oflBcers  or  agents,  Is  an  exercise  of  the  jw- 
lice  power,  and  is  not  an  Interference  with 
Interstate  commerce."  It  foUows  that  de- 
fendant's last  two  assignments  of  error  can- 
not be  sustained. 

[S]  In  considering  ttie  first  assignment,  that 
the  tax  In  question  Is  nnreasonable  a&d  con- 
fiscatory, we  find  from  the  record  that  de- 
fendant malnt^ns  an  office  In  the  <!Uj  ot 
Grand  Island,  where  it  conducts  a  lai^ 
amount  of  Intenrtate  business  and  consider- 
able Intrastate  bnsiness,  but  n^Iects  and  re- 
fuses tQ  pay  the  occupaUun  tax,  Uiat  defend- 
ant's receipts  for  Intrastate  business  for  the 
years  in  question  herein  wore  $1,333.17,  and 
that  tbB  total  tax  sought  to  be  collected  tor 
those  years  under  the  terms  of  the  ordinance 
was  $240.  It  further  appears  that  a  sys- 
tem of  accounting  or  bookkeeping  adopted  by 
tlie  defendant  It  was  attempted  to  be  shown 
that  for  some  of  the  yeara  In  question  the 
expense  of  conducting  the  Intrastate  business 
reduced  the  gross  receQ;>ts  to  a  trifle  less  tlian 
enough  to  pay  the  tax  of  those  years.  It  was 
not  shown,  however,  that  the  method  of  ap- 
portioning the  expenses  of  defendant's  en- 
tire business  was  the  correct  method,  or  that 
such  a[^rtIonment  was  either  just  or  equita- 
ble, and  therefore  we  conclude  that  the  evi- 
dence was  insufficient  to  warrant  a  court  of 
justice  In  finding  arbitrarily  that  the  tax 
was  either  unreasonable  or  confiscatory.  The 
city  clearly  had  the  power  to  tax  the  busi- 
ness in  question.  The  tax  was  imiform.  In 
that  It  operated  alike  on  all  persons  or  cor- 
porations engaged  in  that  business,  and  we 
are  not  aware  of  any  case  which  holds  that 
when  the  business  transacted  by  one  person 
or  corporation  of  a  class  has  proven  largely 
remunerative,  and  the  business  of  another 
of  the  same  class  was  less  remunerative,  or 
was  In  fact  conducted  at  a  loss,  a  court  of 
justice  can  for  that  reason  declare  an  occu- 
pation tax  ordinance  void.  We  think  no 
court  should  say  as  a  matter  of  law  that  an 
occupation  tax  of  $40  per  year  upon  «ich 
and  every  telegraph  company  doing  business 
within  the  limits  of  the  city  of  Grand  Island 
is  as  a  matter  of  law  manifestly  unreason- 
able and  confiscatory.  It  may  be  said  that 
the  charge  Is  prima  fade  reasonable.  West- 
ern Union  Telegraph  Co.  v.  Borough  of  New- 
Hope,  187  U.  S.  419,  23  SUp.  Ct  204,  47  L. 
Ed.  240.  The  amount  of  an  occupation  tax 
Is  not  to  be  measured  by  the  profits  of  the 
busluess,  but  should  be  considered  as  one 
incidwt  to  local  self-govemment— to  snper- 
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vision,  to  tbe  expense  Indiaent  to  the  lasutng 
of  the  license,  to  tbe  probable  expense  of  in- 
section,  regulation  and  tauh  police  anrveil- 
lanoe  as  tbe  mnnlcipal  anthorlttes  can  law- 
faUy  give  to  tlie  location,  erection  and  main- 
teoance  of  poles  and  wlrea  as  iworlded  by  or- 
dinance. In  the  absence  of  erldmce  whidi 
dearly  shows  that  the  license  charge,  in 
cenezal  effect,  Is  sacb  as  to  make  it  con^ca- 
tory,  the  ordinance  must  be  upheld. 

It  follows  Uiat  none  of  the.defoidanfs  con- 
tentions can  be  sustained,  and  the  Jndgment 
of  the  district  court  Is  affirmed. 


ENTEBEBISB  IBB.  DIST.  t.  TBI-BTATB 

liAMD  CO.  et  aL   (No.  17,622.) 
(Soprane  Court  of  Nebzaaka.   Oct  18k  1912.) 

(Syllalttt  ly  the  Cowrt.) 
L  Watebs  and  Wates  Coitbses  (I  ISS*)— Af- 

PBOPaiATIOn    OK   WaTEX  BIQUTS— BBQtTI- 

Bitn. 

Before  the  1911  amendment  (Laws  1911,  c. 
153.  I  17)  to  section  18.  c.  69,  I«w8  1895,  and 
imder  the  Irrigation  Act  of  1888  (chapter  68, 
Laws  1889),  one  who  has  constmcfted  a  canal 
for  the  parpoM  of  carrying  water  for  hire  to 
Im  used  upon  the  lands  of  others,  and  Ib  ready 
and  wiUing  to  furnish  the  water  to  siich  land- 
owners as  will  take  it,  has  made  the  only  ap- 
plicatlon  of  water  to  a  beneficial  use  that  be 
can  mak^  and  his  rieht  to  an  appropriation 
continues  as  a  developing  right  nntil  all  lands 
tJong  the  canal  for  which  the  water  was  origi- 
nally appropriated  use  the  same,  provided,  form- 
erly, that  the  water  be  applied  to  the  land 
within  a  reasonable  time,  and,  now,  within  the 
time  limited  by  statute. 

TEA.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Dec  Dig.  |  136.*] 

2.  CoKSnTtmoNAi,  Law  (|  80*)  —  Distbibu- 

TIOW  or  GOVEBNUBITTAL  POWBBB — JUDIOIAX. 
POWEB. 

The  constitntionali^  of  the  Irrigation  Act 
4^  1886  and  the  provirions  thereof  creating  the 
state  board  of  irrigation  and  conferring  on  the 
board  the  right  to  determine  priorities,  reaffirm- 
ed, following  C3rawford  Co.  v.  Hathaway,  60 
Xeb.  754.  84  N.  W.  271 ;  Id.,  81  Keb.  317,  »> 
N.  W.  303:  Id.,  67  Neb.  826.  93  N.  TV.  781,  60 
L.  B.  A.  880,  108  An.  St.  Bep.  647;  McCook 
Irrigation  &  Water  Power  Co.  t.  Crews,  70 
Neb.  lis,  102  N.  W.  249. 

[Ed.  Note. — ^For  other  cases,  see  Constitu- 
tional Law,  Gent  Dig.  If  140,  143-147;  Dec. 
Dig.  1  80.*] 

3.  COHBIZTDTIOHAI,  LAW  (|  309*) — ^DDB  PbO- 

CBss  or  Law— NoTiCB, 

Where  a  staCnte  autiiorlzes  a  proceeding 
tinder  the  police  powers  of  the  state  affecting 
property  rights  and  does  not  expressly  provide 
for  notice  to  be  given  to  the  property  owner, 
the  right  to  notice  is  implied  and  where  a  prop- 
er notice  has  been  idven,  under  a  procedure 
antborised  by  the  Legislature,  and  the  party  In- 
terested has  appeared,  he  has  not  been  deprived 
of  any  of  bia  rights  withoat  due  process  of 
law. 

[Ed.  NotSw— For  oUier  cases,  see  Constita- 
tlonal  Law,  Cent.  Dig.  If  929.  930;  Dec.  Dig. 
1309.*] 

4.  CossTmrrroNAi,  Law  (|  281*) — Due  Pbo- 
CEss— Pkocedube. 

The  Legislature  has  power  to  delegate  tbe 
dnty  of  formulating  rules  of  procedure  before 
the  state  board  of  Irrigation,  and  the  ftet  that 


the  method  of  procedure  is  not  embodied  in 
the  statute  does  not  render  doe  process  lacking 
in  tbe  proceedings  of  the  board. 
[Ed.  Note. — ^For  other  cases,  see  Constitu- 
Law.  Gent.  Dig.  |  880;   Dec.  Dig.  | 

6.  Watsbs  akd  Wateb  Coubses  ({  19*)  — 
APFBOPBXAnoN  or  Wateb  Riobtb  —  Dbieb- 
laHATioN  or  Peiobities— "Claims." 

In  determining  priorities  of  appropriation 
under  tbe  act  of  189o,  the  transcript  of  posted 
and  recorded  notices  transmitted  by  the  county 
clerk  to  tbe  state  board  of  irrigation  constitute 
tbe  "claims"  for  adjudication. 

[Ed.Note.— For  other  cases,  see  Waters  and  Wa- 
ter Courses,  CenfcDig.  |f  11, 12 ;  Dec.Dig.  f  19.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1202-12U;  vol.  8,  p.  7604.] 

6.  Watxbs  and  Wateb  Goubses  (|  240*)  — 
Apfbopbzation  or  Wateb  Bights— Dbteb- 

UINATIOH  OF  BlOHTS — ISSUANCE  OF  CBB- 
XIFICATE. 

The  limitation  of  30  days  within  which  to 
issue  a  certificate  by  the  board  of  irrigation, 
under  section  21  of  the  1895  act,  is  merely  di- 
rectory. Such  certificate  does  not  constitute 
the  adjudication,  but  is  merely  evidence  thereof. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  240.*] 

7.  Watebs  and  Wateb  Coubbes  ({  19*)  — 
Apfbopbiation  of  Wateb  Bightb — ^Deteb- 

KINAinON  OF  PBIOBITIEB— POWEE  OF  BOABD 

OF  iBBtOATION. 

In  determining  priorities  under  sections 
16-27  of  the  act  of  iSO^,  the  board  of  irriga- 
tion, although  it  might  recognise  and  determme 
existing  conditions  and  limitations,  was  without 
power  to  impose  new. 

[Ed.Note. — For  other  cases,  see  Waters  and  Wa- 
ter Courses,  Cent.Dig.  %%  11, 12 ;  Dec.Dig.  §  19.*] 

8.  Watebb  and  Wateb  Coubbes  (8  32*)  — 
Appbopbiation  or  Wateb  Biokts  —  Evi- 
dence. 

Under  tbe  facts  set  forth  in  the  opinion, 
held,  that  tbe  right  of  the  Tri-State  Land  Com- 
pany to  an  appropriation,  as  successor  in  in- 
ter^t  of  tbe  Farmers*  Canal  Company  and 
Roberta  Walker,  was  not  lost  by  lack  of  dili- 
gence, nonuser,  or  aiiandonment, 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  21,  22;  Dec.  Dig. 
8  32.*] 

9.  Watebs  and  Wateb  Couhses  {%  19*)  — 

APFBOPBIATION  OF  WATEB  B I OHTS— NOTICE 
— BXOOBD. 

The '  posting  and  recording  of  notices  of 
"claims"  to  the  waters  of  the  state,  under  the 
Laws  of  1889,  c.  68,  held  to  be  a  public  record, 
of  which  all  parties  interested  were  bound  to 
take  notice,  and  with  knowledge  of  which  they 
were  t^iargeable. 

[Ed.Note.— For  other  cases,  see  Waters  and  Wa- 
ter Courses,  Cent.Dig.  §§  11, 12 ;  DecDig.  S 19.*] 

10.  Estoppel  (193*)— Apfbopbiation  of  Wa- 
teb Bioi[Ta—-IteiisuiNATioN— Estoppel: 

After  it  had  been  adjudged  that  Boberts 
Walker  bad  a  valid  appropriation  to  1,1428/7 
cubic  feet  of  water  per  second  of  time  from  the 
North  Platte  river,  with  priority  dating  from 
September  16,  1887,  tbe  Tti-State  Land  Com- 
pany purchased  all  his  rights  in  the  appropria- 
tion and  canal.    It  immediately  began  the  ex- 

fienditure  of  large  sums  of  money  in  the  en- 
argcment  and  completion  of  the  canal,  and  car- 
ried the  same  forward  with  diligence  from  year 
to  year  until  it  had  expended  nearly  $2,000,000. 
In  1906  it  applied  to  and  received  leave  from 
the  state  board  of  irrigation  to  construct  a 
needle  dam  in  tbe  river  for  the  purpose  of  con- 
docting  water  Into  its  bead  gate,  and  thereafter 
erected  the  same  at  large  espense.  There  being 
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iDBuffident  water  Id  the  river  dnriitE  the 
monthg  of  July.  August,  and  September  to  aup- 
pl;  the  amount  claimed  by  the  Tri-State  Land 
Companr  and  also  to  supply  the  amount  to 
which  the  plaintiffs  are  entitled,  plaintiffs  be- 
gan this  action  in  1009  for  the  purpose  of  ad- 
judicating priorities  of  the  respective  water 
users  in  the  river,  and  procuring  a  decree  that 
their  rights  are  superior  to  those  of  the  Tri- 
State  Land  Company  except  as  to  about  28  sec- 
ond feet,  and  for  an  injunction  to  restrain  the 
use  or  diversion  of  more  than  that  quantity  of 
water  by  the  defendants.  Held,  that  since  the 
platntife  stood  by  for  more  than  four  years 
with  full  notice  and  knowledge  of  the  "claims" 
of  the  defendants  to  an  appropriation  of  1,- 
1420/t  second  feet,  and  permitted  defendants 
to  expend  nearly  $2,000,000  without  objection 
or  without  notice  of  their  claims  to  a  prior  ap- 
propriation, and  without  beginning  an  action 
to  restrain  the  diversion  of  the  water  in  excess 
of  the  amount  which  they  concede  defendants 
are  entitied  to,  they  are  estopped,  after  the  sub- 
stantial completion  of  the  canal  and  works,  to 
maintain  tiiis  action. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  gS  264-275;  Dec.  Dig.  |  93.*] 

Hamer,  J.,  dissenting  in  part 

Appeal  from  District  Conrt,  Scotts  Bluff 

County;  Hobart,  Judge. 

Action  by  the  Enterprise  Irrigation  Dis- 
trict against  the  TrI-State  Land  Company 
and  others.  From  the  Judgment,  the  Tri- 
.^tate  Land  Company  and  others  appeal,  and 
defendant  the  Mitchell  Irrigation  District 
files  a  cross-appeaL  Reversed,  and  cause  dis- 
missed. 

G.  0.  Flansburg,  of  Lincoln,  and  Wright  & 
Duffle,  of  Scotts  Bluff,  for  appellant.  E.  C. 
Calkins,  of  Kearney,  amicus  curise.  Thomas 
M.  Morrow,  of  Dwiver,  Colo.,  and  Wm.  Mor- 
row, of  Scotts  BlufC,  for  appellee  Enterprise 
Irrigation  District.  Morrow  &  Uoirow,  -of 
Sootts  BInff,  for  appellee  MltcbeU  Irrigation 
Dlst  H.  N.  Haynes,  of  Greeley,  Colo.,  W.  W. 
White,  of  Gerins.  Q-  3.  Hnut,  of  Bridgeport, 
and  Wilcox  &  Halllgan.  of  North  Platte,  for 
other  appellees. 

LETTOX,  J.  This  action  was  begun  on 
August  23,  1909,  by  the  Enterprise  Irrigation 
District  clainilug  an  appropriation  of  water 
from  the  North  Platte  river,  under  a  claim 
made  by  the  Enterprise  Ditch  Compauy  In 
March,  1899,  to  whose  rights  the  plaintiff  has 
succeeded  by  purchase.  A  large  number  of 
other  persons  and  corporations  ciulmlng  ap- 
propriations of  water  from  the  WorXh  Platte 
river  In  Scotts  Bluff  and  Cheyenne  counties 
are  made  parties  defendant.  When  the  Is- 
sues were  finally  made  up,  It  appeared  that 
plaintiff  and  each  of  the  defendants  except 
the  Trl-State  Land  Company  and  the  Far- 
mers' Mutual  Canal  Compony  were  Interest- 
ed In  having  the  prayer  of  the  petition  grant- 
ed, and  that  practically  the  same  relief  la 
sought  by  bach  of  them  against  two  defend- 
ants named.  There  Is  one  exception  to  this 
general  statement  which  will  be  hereafter 
noted.    Throughout  the  opinion,  therefore, 


for  convenience,  the  two  latter  named  com- 
panies will  be  designated  as  defendants  and 
all  the  other  parties  as  plaintiffs.  The  state 
board  of  irrigation  and  the  secretary  of  the 
state  board  will  be  hereafter  termed  the 
state  hoard  or  the  secretary,  as  the  case 
may  be. 

The  pleadings  are  exceedingly  lengtlty  and 
Involved.  Therefore  no  attempt  will  be  made 
to  set  them  out  In  detail.  The  cause  was 
tried  upon  the  pleadings  and  upon  an  agreed 
stipulation  of  tects,  so  that  the  questions  pre- 
sented are  practically  questions  of  law. 

The  dispute  may  oe  summarized  thus:  The 
defendants  claim  an  appropriation  of  water 
to  the  extent  of  1,142 '/t  eidilc  feet  prior 
in  point  of  time  to  an  appropriatiott  by  any 
of  the  idaintiffs,  and  an  adjudication  In  their 
favor  by  the  state  board  of  Irrigation  to  this 
extent  The  plaintiffs'  claim  is  that  an  ap- 
propriation to  the  extent  of  more  than  28 
feet  never  actually  vested  in  the  Farmers* 
Canal  Company  or  Its  successors,  and  that 
by  the  actual  beaelicfal  use  of  water  by  the 
plaintiffs  btfore  the  water  had  be«i  put  to 
benefkdal'uae  by  the  defandants,  and  iMfore 
the  canals  of  defendants  bad  been  construct- 
ed, plaintiffs  acquired  a  prior  right  to  all  but 
28  second  feet  of  the  water  claimed  by  de- 
fendants. They  further  contend  tliat,  If  the 
Farmers'  Canal  Company  ever  acquired  an 
appropriation  for  the  full  amount,  it  liad 
lost  the  same  by  nonuser.  The  defendants 
assert  the  validity  of  their  apiHropriation, 
that  it  is  prior  in  point  of  time  to  tliat  of 
any  of  the  plaintiffs,  and  Aeay  Us  loss  by 
nonuser  or  abandonment  They  also  plead 
an  estoppel  by  reason  of  plaintiflb  standing 
by  with  knowledge  of  their  claim  for  years, 
and  allowing  them  to  expend  vast  sums  of 
money  in  the  carrying  out  of  their  enterprise 
without  notice  of  any  hostile  or  adverse 
claim  of  superior  right  until  after  the  works 
were  practically  completed.  At  the  close  of 
the  trial,  the  court  fotmd  for  each  and  all 
of  the  plaintiffs  and  cross-petitioners  except 
the  Mitchell  Irrigation  District,  and  render- 
ed a  decree  which  ascertained  and  adjudg- 
ed the  r^pective  appropriations  to  whidh 
the  parties  were  entttl»1,  and  establlsued 
their  respective  priorities,  without  reference 
to  the  action  of  the  state  board  In  1896  and 
1897.  The  Tri-State  Company  and  the  Far- 
mers' Mutual  Canal  Company  were  adjudged 
to  have  an  appropriation  of  28.57  cubic  feet 
per  second  only.  Instead  of  1,142  Vt  secoiul 
feet  as  claimed,  with  priority  dating  from 
September  16,  1887.  As  to  any  excess  over 
this  amount  if  an  appropriation  was  ever 
acquired.  It  had  become  lost  by  failure  to 
apply  the  same  to  a  beneficial  use  for  a  con- 
tinuous period  of  more  than  10  years.  Aa 
to  the  Mitchell  Irrigation  District  the  court 
found  that  because  its  canal  beads  In  the 
state  of  Wyoming,  and  the  water  is  divert- 
ed Into  it  in  that  state,  the  court  had  no 
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jnrisdictlon  of  tbe  subiject'matter  of  Its  craw 
petition,  and  the  same  was  dlwnlssed. 

Modi  abbreviated,  but  pnaerrlng  tiuwe 
factK  we  cwslder  material  to  tbe  controver- 
V,  the  Btlpiilatiim  of  taxAa  upon  wblfA  tbe 
case  was  sotenltted  shows:  That  tbe  lands 
are  In  tbe  tsII^  of  the  Nortti  Platte  rlTer, 
and  that  tbe  amount  of  water  fiowbig  In  the 
bed  varies  greatly  at  different  times  In  tbe 
year,  Dnrlng  April,  Uay,  and  June  tbe 
aDiount  nsnally  has  been  sufficient  to  sup- 
I^'  all  water  necessary  for  Irrlgattau  to  the 
canals  thus  far  ocmstmcted.  There  are  no 
tribataries  between  tbe  head  gate  of  defood- 
anta*  oanal  and  Ou  bead  gate  of  the  canals 
of  any  «f  tbe  plalntUEa.  If  no  water  woce 
diroted  at  defendants'  head  gate,  the  qnau- 
tlty  of  water  flowing  wonld  not  be  materially 
Increased  or  diminished  when  It  readied  the 
bead  gate  of  the  lowest  canal,  belonging  to 
a  party  to  this  suit  On  the  16th  of  Sep- 
tenibor,  1887,  tbe  Farmen^  Canal  Company, 
a  corporation,  posted  a  notice  at  the  propos- 
ed point  of  diversion  of  its  Intention  to  divert 
from  tbe  North  Platte  rivn  for  tbe  purpose 
of  irrigation  a  qnanttty  of  water  sufficient  to 
fill  a  canal  40  feet  wide  on  (be  bottom  and 
carry  water  to  a  depth  of  4  feet,  and  on  tbe 
same  day  notice  was  duly  filed  and  recorded 
la  tbe  office  of  tbe  county  clerk  of  Gb^-enne 
county,  wblcb  at  that  time  Induded  the  ter- 
ritory now  embraced  In  Scotts  Bluff  county. 
iQ  Mardi,  1888,  tbe  Farmers'  Canal  Company 
commenced  the  consbructlon .  of  the  canal, 
and  continued  work  on  It  until  about  tbe 
j-ear  1890,  at  which  time  it  was  constructed 
a  distance  of  about  10  miles.  Tbe  ditch  was 
tbea  about  12  feet  wide  on  the  bottom  Just 
below  the  bead  gate.  Tbe  first  mile  was 
about  6  feet  deep,  end  was  capable  of  carry^ 
iof  water  to  a  depth  of  2  feet  There  was 
not  more  than  1,500  acres  susceptible  of  Ir- 
rijiation  from  tbe  canal  as  then  constructed, 
aud  the  capacity  of  the  canal  was  not  suf- 
fideut  to  carry  water  for  more  than  1,000  to 
1.200  acres  of  land.  On  November  17,  ISSO. 
this  company  posted  at  the  bead  gate  and 
filed  for  record  In  tbe  office  of  tbe  county 
clerk  of  Scotts  Bluff  county  a  notice  of  Its 
iutoitbm  to  divert  water  In  addition  to  its 
forma:  claim  to  tbe  amount  of  200,000  uiin- 
t>r's  or  statutory  inches.  Tbe  notice  also 
8[]ectfled  that  the  canal  shall  be  80  feet  wide 
on  the  bottom  with  a  slope  of  1  to  1  and  a 
depth  of  8.81  feet  at  the  point  of  tbe  dlrer- 
ition  with  an  average  grade  of  not  more  than 
2  feet  per  mile.  In  1801  the  canal  company 
issoed  bonds  secured  by  mortgage  upon  all 
its  property,  and  sold  about  $80,000  worth. 
Id  tbe  spring  of  1892  it  resumed  work  on  the 
canal  with  tbe  proceeds  of  tbe  sale,  con- 
structed a  substantial  bead  gate  costing  about 
$S,000,  and  excavated  tbe  canal  to  a  width 
of  about  100  feet  to  a  point  500  feet  below 
the  head  gate,  and  from  there  to  a  point 
abont  4.000  feet  below  to  a  width  of  60  feet 
on  the  bottom,  and  from  there  to  a  point 
abont  18  miles  below  to  a  width  of  SO  feet 


on  the  bottom,  and  water  was  conducted 
from  tbe  river  therein.  The  canal,  as  con- 
structed, was  capable  of  carrying  water  to  a 
dc^jvth  of  6  feet,  and  was  of  suffictoit  capacity 
to  Irrigate  30^000  acres  of  land.  Twenty- 
flye  miles  <rt  tbe  canal  from  a  point  below 
tie  19  miles  mentioned  bad  been  opened  up 
at  wions  plsces  to  the  full  width,  and  near, 
iy  one-auarter  of  the  work  thereon  bad  been 
performed  in  detached  sections,  but  bad  not 
been  connected  up  with  tbe  19  miles  above. 
All  this  work  was  accomplished  by  June  1, 
189S,  at  a  total  exp^idlture  of  about  986,- 
000,  wboi  tbe  compaxy  ceased  wo^  on  the 
canal  because  of  Inability  to  procure  funds, 
except  that  it  k«pt  one  team  employed  which 
continued  excavation  work  until  October, 
1885.  From  that  time  the  Farmers'  Canal 
Company  did  no  ftutber  work  upon  tbe 
canal.  As  then  constructed,  there  were  5,* 
6SUI  acres  of  land  snsoeptibie  of  irrigation 
from  the  canal  and  other  lands  lying  under 
the  Enterprise  and  Bamsbom  ditches  to  tbe 
amount  of  2,640  acres  which  were  also  sua- 
ceptible  of  irrigation  from  this  canal  had 
not  the  Enterprise  and  Bamsbom  ditches 
beoi  built  to  irrigate  such  lauds.  Prior  to 
1897  not  more  than  500  acres  had  been  Irri- 
gated annually  from  tbe  canal,  prior  to  1907 
not  more  than  2,000  acres,  In  1907,  0,000 
acres,  in  1908,  7,000  acres,  In  1900,  10,000 
acres,  and  in  1910,  20,000  acres  of  land  were 
irrigated  from  tbe  canaL  In  1897  and  1888 
work  was  done  by  tbe  company  and  users  of 
water  with  its  consent  in  r^ialrlng  tbe  canal 
and  jHTotecting  Its  banlcs  and  bead  gate.  Aft- 
er work  ceased,  Uie  company  endeavored  to 
sell  its  bonds  and  to  exdiange  bonds  with 
different  contractors  for  the  purpose  of  build- 
ing a  canal,  whi<^  negotiations  continued 
until  after  tbe  mortgage  upon  tbe  property 
was  foreclosed. 

Tbe  stipulation  sets  out  wlfb  mucb  par- 
ticularity that  at  various  dates  In  a  period 
extending  from  January  14,  1888,  until  tiie 
1805  act  took  ^ect,  the  other  plaintiffs  or 
their  grantors,  exc^t  tbe  Steamboat  Ditch 
Company  and  tbe  Qerlng  Irrigation  District, 
each  posted  notices  and  duly  filed  and  re- 
corded the  same,  claiming  various  amounts 
of  water  from  tbe  river,  and  that  each  con- 
structed canals  and  ai^roprlated  the  amounts 
of  water  It  now  claims  in  tbe  petition  and 
cross-petition.  Tbe  Steamboat  Dlt<^  Com- 
pany made  application  to  tbe  state  board  of 
irrigation  under  tbe  1895  act  on  October  22, 
1895,  and  the  Gering  Irrigation  District  on 
March  15.  1897,  for  permits  to  appropriate 
water.  I^rmits  were  granted,  their  canals 
were  constructed,  proofs  filed  with  the  state 
board  as  to  each  of  said  daims,  and  a  certifi- 
cate was  issued  to  the  Gering  Irrigation 
District,  tlie  priority  dating  from  march  6, 
1887.  In  May,  1805,  tbe  county  clerks  of  tbe 
two  counties  In  which  the  lands  irrigated  lie 
made  transcripts  of  the  notices  of  appropria- 
tion on  ffie  in  their  respective  offices,  aud 
transmitted  them  to  the  secretary  of  tbe 
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State  board,  In  whose  office  tbey  were  filed 
on  Hay  31,  1885.  After  the  transcript  was 
filed,  the  Secretary  sent  to  each  of  the 
dalmants  named  In  the  notices  a  Uank 
claim  to  be  filled  ont  A  copy  of  this  blank 
la  attached  the  stlpnlatlon.  This  btapk 
Is  in  form  an  affidavit,  and  sets  forth  the 
name  of  the  claimant,  the  pnrpose  for  which 
water  is  claimed,  the  name  adopted  for  the 
ditdi,  the  source  of  the  appropriation,  ita 
emonnt,  the  location  of  the  head  gate,  the 
length  of  the  dltdi,  the  secUons  of  land 
through  which  the  canal  paraes.  together 
with  a  plat  showing  the  same,  the  portions 
of  the  canal  completed  or  not  completed,  the 
dimensions  of  the  uncompleted  portions,  total 
excavations,  length  of  flaming  required,  ma- 
terial removed  and  flumlng  completed,  es- 
timated cost,  expenditnre  thus  far  incurred, 
land  to  be  irrigated,  time  of  beginning  work, 
when  works  were  or  will  be  completed,  wheth- 
er claims  are  made  on  account  of  ai^llca- 
tlen  of  tiie  watw  to  a  beneficial  use  without 
objection  or  by  posting  notice  and  filing  the 
same,  when  water  was  or  will  be  turned  into 
the  dltA,  acres  actual^  irrigated  and  esti- 
mated to  be  irrigated,  and  the  relation  wblch 
the  affiant  bears  to  the  ditch,  canal,  or  other 

On  August  20,  1895,  the  state  board  adopt- 
ed resolutions  providliqc  and  establishing  at 
large  and  in  detail  the  invcednre  and  pnc- 
tlce  of  the  board  In  ascertaining  and  adjudi- 
cating water  rights  already  vested,  and  for 
the  consideration  of  new  an^icaUons  for  the 
use  of  water.  It  also  provided  for  practice 
aud  procedure  in  case  of  the  contest  of 
daims.  These  rules  provided  for  notice,  and 
for  hearings,  rehearlngs,  and  appeals:  Prior 
to  June  5, 1896.  the  rules  adopted  by  the  state 
board  were  printed  in  full  In  pamphlet  form, 
and  as  so  establldied  and  published  were 
accepted  by  the  state  board  and  its  secre- 
tary in  matters  of  procedure  thereafter.  On 
the  5th  of  June,  1896,  the  secretary  mailed  a 
notice  with  a  copy  of  the  roles  to  each  and 
all  of  the  parties  to  this  suit  or  their  prede- 
cessors In  Interest  This  notice  was  as  fol- 
lows: "(MBce  of  State  Board  of  Irrigation. 
Lincoln,  Nebr.,  June  6,  1896.  Notice.  Notice 
Is  hereby  given  that  the  bearing  In  the  mat- 
ter of  adjudicating  rights  to  the  use  of  wa- 
ter claimed  prior  to  April  4th,  1895,  within 
the  watersbed  of  the  North  Platte  and  Platte 
rivers,  will  be  held  for  the  several  counties 
therein,  by  an  officer  of  the  stete  board  of 
Irrigation  at  the  places  and  upon  the  dates 
Indicated,  as  follows:  [Omitting  other  coun- 
ties.] For  Cheyenne  and  Banner  counties,  in 
Bayard,  on  Tuesday  and  Wednesday,  July 
14  aud  15,  1896.  For  Scotts  Bluff  and  Sioux 
counties,  in  Gering,  on  Friday,  July  17tb. 
ISOO,  at  office  of  O.  W.  Gardner.  Claimants 
are  expected  to  attend  at  bearings  for  tlieir 
respective  counties  in  order  to  furnish  to  the 
officer  presiding  at  said  hearing  the  neces- 
sary proofs,  if  any  be  required,  to  sustain 
th^  daims;  otherwise  said  claims  wlU  be 


dismissed.  State  Board  of  Irrigation.  W. 
R.  Akers,  State  Engineer,  Secretary."  This 
was  the  only  notice  forwarded  by  the  board 
or  ite  secretary  to  any  of  the  parties  to  tills 
action.  On  and  prior  to  the  17tb  day  of 
July.  1896,  the  owners  of  the  Browne  creek. 
Chimney  Rodt,  Castle  Bode,  and  Alliance 
ditches  imicured  to  be  filled  out,  verified, 
and  filed  with  the  secretary  by  some  of  the 
officers  of  their  reqwettve  companies  the 
blank  forms  soit  out  lo"  the  secretary.  On 
July  14th  and  IBtb  the  ascrstery  at  Bayard, 
Neb.,  made  Inqnirles  and  took  evidence  as  fo 
the  claims  of  the  owners  of  Ghinmey  Bocfc, 
Nine  Mile,  Alliance,  and  Logan  ouuls,  and 
tSM  claim  of  the  Bdmont  canal  was  sntnnlt- 
ted  on  the  record  wltliont  evidence.  On  July 
17th  the  secretary  made  Inquiries  and  took 
evldmkce  at  the  ofllce  of  O.  W.  Gardner  in 
Gering,  Neb.,  In  reference  to  Uie  dalma  of 
Yorlfft  NIdiols  and  Gamd  Nichols  aud  the 
owners  of  the  Bntenwise,  Castle  Bode,  Mlna- 
tare,  Central,  and  Farmers'  canals.  No  con- 
test was  made  as  to  any  of  the  daims.  The 
evidence  was  reduced  to  writing,  and  made  a 
matter  ot  record  in  the  ofllce  of  the  secre- 
tary. 

Tlie  sttpnlation  then  sets  out  tlie  evidence 
offSred  in  behalf  of  tlie  Farmers*  Canal  Com- 
pany.  This  shows,  in  addition  to  the  facta 
already  stipulated,  that  the  cash  investment 
was  something  over  f  100^000,  and  that  the 
canal  was  designed  to  irrla^te  8(^000  acres, 
that  the  canal  did  not  strike  the  large  bod- 
ies  of  land  nntU  the  lower  end,  and  that 
the  corninny  expected  to  resume  work  in 
the  near  future,  and  were  stUl  negotiating  in 
order  to  procure  mon^.   At  tbiB  tixae,  the 
secretary  allowed  the  company  30  days  In 
which  to  file  a  dalm  setting  out  specifically 
the  lands  they  espected  to  water.  No  other 
liearlng  with  reference  to  the  above  dalma 
or  either  of  them  was  ever  applied  for,  or- 
dered, or  held,  exc^t  that  the  Steamboat. 
Castle  Rock,  Belmont  and  Alliance  ditches 
had  rehearlngs  on  their  respective  applica- 
tions subsequent  to  April  7,  1897,  without 
notice  to  other  clahuants.    The  Farmers* 
Canal  Company,  through  an  officer,  filled  out 
the  blank  claim  affidavit,  and  filed  the  same 
on  September  19,  1890,  clalmhig  l,142«/r  cub- 
ic feet  per  second  of  time  with  priority  from 
September  16.  1887.  On  January  7, 1897,  the 
secretary  rendered  an  opinion  on  the  claim 
of  the  Farmers'  Canal  Company,  made  the 
same  a  matter  of  record  In  his  office,  and 
forwarded  a  copy  to  the  company,  but  no 
copy  or  notice  of  the  opinion  was  sent  or 
given  to  any  of  the  other  dalmants  for 
water.   On  the  same  day  the  secretary  filed 
written  opinions  allowing  the  daims  of  the 
Enterprise,  Mlnatere,  Castle  Bo<^  and  Cen- 
tral dltt  bes,  ami  at  various  dates  from  Janu- 
ary 8.  1897,  to  January  28,  1887,  opinions 
■were  filed  allowing  the  dalm  of  the  Nine 
Mile,    Winter's    Creek,    Baoishom,  and 
Brown's  Creek  ditches,  and  adjudicating 
their  respective  priorities.  On  A]>ril  7, 1887, 
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the  state  board,  without  notice  other  than 
mar  be  Imputed  by  law,  caused  a  resolntton 
to  be  ottered  upon  its  record  aflBrmlng  tbe 
findings  ot  the  secretary  as  to  the  claims  of 
these  parties  exc^t  Castle  Bock,  which  was 
finally  ai^roved  on  September  22,  1897. 
Nime  of  the  claimants  were  notified  within 
30  days  of  the  adoption  of  this  resolution. 
None  of  the  plaintHTs  acquired  any  knowl- 
edge or  information  ctmcemlng  the  Bsme  for 
several  years  after  the  adoption  thereof.  At 
rarlons  dates  in  August  and  September,  1898, 
other  written  opinions  were  filed  as  to  the 
claims  of  the  Belmont,  Alliance,  and  Chim- 
ney Rode  Ditch  Companies,  and  on  January 
2, 1897,  these  opinions  were  affirmed  by  reso- 
lution as  In  the  former  daims.  None  of  the 
o^nions  or  resolutlODS  and  no  certtflcates  as 
to  ];»lorlties  or  any  oUw  Information  with 
ref^ence  to  daims  was  ever  transmitted  to 
the  county  clerk  of  the  respective  counties, 
Bor  vera  any  of  such  documents  ever  filed 
or  recorded,  except  the  opinion  with  refer- 
aioe  to  the  claim  of  the  Farmers'  Canal 
Company  whldb,  waa  filed  and  recorded.  In 
the  ofiloe  of  the  county  derfc  of  Scotta  Bluff 
nmn:^  on  the  2Tth  of  Deconber,  1906. 

The  stipulation  then  sets  forth  at  length 
the  default  of  the  Farmera*  Canal  Company 
npcm  Its  bonds,  the  foredosnra  of  the  trust 
deed;  and  the  pnrcbase  at  tiie  foredosuie 
■ale  of  all  the  property  of  the  company  by 
BotMStB  Walker  on  December  28,  1901.  It 
also  recites  the  filing  of  an  application  in 
tbe  (MBee  of  the  secretary  on  Ai«U  14,  1902, 
by  cme  William  Frank  to  appropriate  water 
for  a  canal  to  be  built  along  substantially 
the  same  line,  the  filing  of  protests  tqr  that 
cMupany,  Intervention  by  the  Farmers'  Ir- 
rigation District  <which  had  also  filed  an  ap- 
plication in  June,  1802;  for  watw  to  covra  a 
part  of  the  same  tmltory),  that  a  luarlng 
was  bad,  and  the  applications  denied.  That 
apFpeal  was  bUcen  to  the  district  court  which 
reversed  the  board,  and  that  on  aweal  to 
the  Supreme  Court  of  the  state  of  Nebraska 
its  dsdelon  was  affirmed.  It  is  also  shown 
that  by  tlu  final  judgment  of  the  district 
ooort  die  findings  of  the  state  board,  *in  so 
far  as  It  finda  the  said  Boberts  Walktf  as 
the  anooessor  in  interest  of  the  Farmers' 
Canal  Company  entitled  to  an  amonnt  of 
water  from  the  North  Platte  rlvw  not  to  ex- 
ceed eleven  hundred  forty-two  and  six-sev- 
enths (1.142«/7)  cubic  feet  per  second  of  time. 
Is  hereby  ratified  and  afflrmed."  In  1904  the 
Tri-State  land  Company  was  organized, 
and  in  Fd>ruary,  19M,  It  entered  Into  an 
agreement  with  Roberts  Walker  for  the  pnr- 
diaae  of  the  property  conveyed  to  him  under 
tike  decree  of  the  fOTedosure,  by  which  agree- 
ment $60,000  was  to  be  paid  to  him  for  the 
property  in  the  event  that  the  adjndlcatioD 
of  the  state  board  should  be  confirmed  by 
the  Supreme  Court,  and  f21,000  should  be 
paid  for  the  property  If  the  Judgment  of  the 
district  court  in  the  Frank  Oase  should  be 
afflnned.    Aftw  the  Jndgmrat  of  the  Su- 


preme  Court,  It  received  deeds  and  convey- 
ances from  Roberta  Walker  and  from  the 
Farmers*  Canal  Company  to  the  property. 
In  August,  1905,  the  Trl-State  Company  be- 
gan the  reconstruction  and  enlargement  of 
the  canal,  and  also  began  to  excavate,  recon- 
struct, and  enlarge  that  portion  of  the  conal 
lying  below  the  19-mile  portion  through  which 
water  had  been  theretofore  conducted.  In 
19(^  It  expended  In  resnrvey,  reconstruction, 
machinery,  tools,  and  labor  $138,066.46.  In 
1906  and  1907  work  was  prosecuted  so  that 
In  the  spring  of  1907  the  canal  was  con- 
structed full  size  to  a  distance  of  40  miles 
below  the  head  gater  In  September,  1906, 
application  was  made  to  the  state  board  for 
leave  to  construct  a  needle  dam  across  tbe 
river,  which  was  granted  In  October,  1006, 
work  begnn,  and  $8,000  extended  thereon. 
In  that  year  the  company  »paided  in  en- 
larg^ent,  construction,  deepening,  and  wid- 
ening $489,491.87.  In  1907  the  amount  ex- 
pended on  dams,  waste  way,  construction, 
etc.,  amounted  to  $323386.87,  and  the  canal 
at  the  dote  of  that  year  was  completed  for 
60  miles,  and  was  capable  of  irrigating  00,- 
000  acres  of  land.  In  1808  9BS2,410.67  was  ex- 
pended, and  in  3809  (4M,S86.1S  was  ex- 
pended, and  at  the  close  of  that  year  the 
canal  was  capable  of  Irrlgattng  all  of  the  land 
described  in  the  opinion  of  the  secretary  and 
tbe  dalm  of  the  Farmers'  Canal  Cbmpany. 
The  amonnt  expended  in  1910  Is  also  aet 
forth,  but  this  we  0eeat  Immaterial  under 
the  issues.  Before  this  action  was  begnn, 
the  TrI-State  Land  Company  sold  and  con- 
vened to  the  Famiera'  Mutual  Canal  Com- 
[mny  all  of  Its  property,  taking  in  payment 
therefor  the  stodc  of  said  latter  company. 
It  now  controls  a  majority  of  the  stock,  but 
has  sold  parties  under  its  canal  some  25,000 
shares. 

The  average  flow  of  the  North  Platte  river 
during  the  last  half  of  July  and  In  August, 
September,  and  October  at  or  near  the  bead 
gate  of  tbe  canal  of  the  Trl-State  Company 
does  not  exceed  800  second  feet,  and  fre- 
quently runs  as  low  as  800  second  feet;  tbat 
in  those  months  in  1910  the  Trl-State  Com- 
pany diverted  trom  300  to  400  second  feet, 
and  during  portions  of  the  time  this  diver- 
sion exceeded  all  tbe  water  flowing  in  the 
bed  of  the  river  at  that  point;  that  while 
the  Trl-State  was  diverting  all  tbe  water 
flowing  in  the  river  at  its  head  gate  water 
had  come  to  the  surface  below  and  was  flow- 
ing In  the  river  so  that  some  of  tbe  plain- 
tiffs received  a  spedfied  part  of  the  water 
they  were  entitled  to.  In  July,  1910.  the 
state  board  cansed  the  head  gates  of  the 
cnnals  of  all  the  parties  to  this  action  except 
the  Tri-State  Cbmpany  to  be  closed,  in  order 
to  allow  the  water  to  flow  to  an  alleged 
prior  approprlator  whose  canal  is  located 
near  North  Platte,  Neb.  Because  of  the  ren- 
dition of  the  opinion  on  the  claim  of  tbe 
Farmers'  Canal  Company  and  the  resolution 
of  the  state  board,  said  board  refused  to 
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dose  the  head  gate  on  the  canal  of  the  Tri- 
State,  and  the  board  claims  that  the  Trl- 
State  has  a  prior  right  to  any  of  the  parties 
to  this  action  to  divert  1,142«/t  second  feet  as 
needed;  that,  unless  restrained,  the  Trl- 
State  Compatt7  wlU,  under  the  direction  and 
permission  of  the  state  board,  divert  the  fall 
amount  of  water  claimed  by  it,  even  though 
the  dlTerslon  consumes  all  the  water  flowing 
In  the  rlrer.  Tb»  Irrigated  lands  have  been 
used  for  the  raising  of  diversified  crops,  but 
certain  crops  require  Irrigation  during  Jaly, 
August,  and  Sept^ber;  tibat  the  crops  which 
require  Irrigation  during  those  months  are 
the  most  profitable  and  remunerative;  that, 
in  case  any  of  the  lands  under  the  dltctws 
do  not  receive  water  during  these  months, 
the  owners  will  be  compelled  to  raise  less 
remunerative  crops,  or  will  be  compelled  to 
procure  reservoir  water  at  an  added  expense. 
Tills  terminates  the  stipulation  of  facts. 

The  questions  Involved  In  tUa  case  are  of 
the  deepest  importance,  not  only  to  the  pax- 
tles  actually  before  the  courts  but  to  every 
owner  of  irrigated  land  in  the  state  of  Ne- 
braska, since  the  plaintiffs  challenge  all 
i-ight  and  authority  of  ttiB  state  board  of  iiv 
rigatlon  to  adjudicate  priorities  of  a^ropri- 
atlon  under  the  act  of  1895.  If  ttds  conten- 
tion be  upheld,  then  more  than  a  thousand 
adjudications  of  prior  claims  which  have 
been  made  by  that  board  since  the  time  of 
Its  first  organisation  until  to-day,  a  period 
of  over  16  years,  are  absolutely  void.  More- 
over, whatever  the  condnslon  of  the  court 
may  be,  it  is  almost  Inevitable  under  tlie 
Iteculiar  circumstances  of  the  case  that  one 
party  or  the  other  will  suffer  serious  loss. 
It  Is  Owrefore  with  a  de^  sense  of  reqton- 
slbility  and  a  keen  appreciation  of  the  se- 
rious results,  not  only  to  the  partia  before 
the  court,  but  to  a  vast  number  of  water 
users  in  the  state  of  Nebraska,  that  we  ap- 
proach the  consideration  of  the  questions  In- 
volved. 

The  appellants  contend,  first,  that  the  dis- 
trict court  had  no  Jurisdiction  to  establish 
priorities,  that  being  exclusively  for  the 
state  board;  second,  that  the  rights  of  the 
defendants  wore  fixed  and  detennined  by 
the  state  board  In  the  Frank  Case  as  aflBrmed 
by  the  Supreme  Court,  and  that  any  at- 1 
tack  thereon  in  a  collateral  proceeding  can 
be  of  no  avail;  third,  that  there  was  no 
forf^ture;  fourth,  that  by  their  own  conduct 
the  plaintiffs  are  estopped  to  assert  any 
right  as  against  the  defendants'  claim. 

On  the  other  hand,  plalntUTs  contend  that 
defendants  never  acquired  an  appropriation  i 
for  more  than  the  amount  of  water  allowed 
by  the  district  court,  for  the  reason  that 
although  the  preliminary  steps — the  posting 
and  recording  of  notice — were  taken  and 
the  intention  to  apply  water  for  beneficial 
use  existed,  yet  the  work  was  not  prosecuted  . 
to  completion  with  diligence,  and  water  In 
cxc-ess  of  the  amount  allowed  was  not  con- 
ducted to  the  place  of  intended  use  and' 


applied  within  a  reasonable  time.  It  Is  also 
contended  that  the  Farmers'  Oanal  Company 
had  no  vested  appropriatioii  at  the  time  the 
Irrigation  Act  of  1889  was  passed. 

With  reference  to  the  claimed  adjudica- 
tion by  the  state  hoard,  it  is  argued,  first, 
that  tliat  board  never  made  a  final  adjudi- 
cation or  an  adJudlcatfcm  Intended  to  be 
final;  second,  that  the  board  does  not  pos- 
sess power  or  Jurisdiction  to  oiter  an  or- 
der or  decree  conclusively  eittabUslilng  rights 
acquired  iffior  to  the  act  of  18^  for  Uie 
reasons  that  the  oitry  of  such  on  order 
would  require  the-  enrdse  of  purely  Judi- 
cial powers  which  such  board  does  not  and 
cannot  possess,  and,  further,  that,  if  it  is 
possessed  of  judicial  powers,  the  method 
provided  by  the  statute  for  adjudicating  sucli 
rights  does  not  constitute  due  process  of 
law;  third,  that  the  manner  in  which  the 
board  proceeded  did  not  conatitote  due  pro- 
cess of  law  and  Us  proceedings  ae  far  as 
they  purpwt  to  be  ccmclu^ve  adJndlcationB 
are  absc^utsly  void.  It  is  also  ccutended 
that  the  opinion  in  the  Farmers'  Canal  Com- 
pany's claim  is  void  because  it  attonpted  tD 
award  an  aroropriation  In  excess  of  the 
<daim  made.  The  plaintilb  also  deny  that 
this  proceeding  Is  a  collateral  attadc  upon 
the  adjudicatkoi  of  the  board,  and  mahntaiti 
that  this  is  a  direct  atlodc  upon  an  wder 
made  in  eseeu  ot  JurisdlctifHi,  and  that  the 
proceedings  of  the  board  wwe  emmeous 
to  the  extoit  that  It  would  be  unconscionable 
to  permit  than  to  stand.  It  is  furthw  con- 
tended that,  if  any  appropriation  in  excess 
ot  28  seoond  feet  of  water  was  ever  acquired 
by  the  defnulanta,  the  same  has  been  lost 
and  AjrfBited  by  nonuser;  and,  as  to  the 
daim  of  estoppel,  U  Is  ai^ued  that  the  mere 
fact  that  plaintiOs  remained  sil«it  and  did 
not  assert  any  hostile  dalm  Is  entirely  in* 
sufficient  to  constitute  on  estoppel.  It  la 
also  maintained  that  the  opinion  of  the 
state  traord  in  the  Farmers*  Oanal  Company 
claim  did  not  purport  to  adjudicate  a  vested 
and  completed  appropriation  for  any  d^uite 
quantity  of  water,  and  that  the  right  of  that 
company  was  limited  by  the  <4>iniiHi  to 
water  acquired  for  such  lands  as  should 
be  irrigated  prior  to  S^tember  1,  1905 ; 
I  that  the  limitation  of  the  appropriation,  if 
coustrued  to  be  In  excess  of  the  Jurisdiction 
of  the  board,  if  exdseil  from  the  oplnlMi, 
radically  reconstmcts  it,  and  would  render 
It  either  void  or  make  It  reach  a  result  con- 
trary to  what  was  intended  and  declared; 
that,  If  construed  as  an  attempt  to  adjudi- 
I  cate  and  perfect  an  appropriation  of  more 
than  7.16  second  feet,  such  excess  is  un- 
supported by  any  recorded  statement  of 
claim  or  evidence,  and  was  beyond  the  Juris- 
diction of  the  board;  that.  If  it  be  assumed 
that  the  adjudication  was  valid,  then  the 
.  nouuser  of  any  water  in  excess  of  28.57 
second  feet,  together  with  the  use  during 
10  years  by  the  other  parties  <rf  all  water 
in  the  rlv«r  during  low  stagey  has  occasUni- 
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ed  by  prescriptlOQ  a  loss  to  defendants  and 
a  corresponding  gain  to  plaintiffs  In  the 
order  of  their  prlorlt;. 

[1]  Much  of  tbe  argnment  In  behalf  of 
some  of  the  plalntUb  dlaennea  the  question 
as  to  what  constitatea  an  appropriation,  and 
it  iB  maintained  with  much  force  that  there 
an  be  no  ralld  and  vested  appropriation  un- 
til the  water  diverted  has  been  actoally  ap- 
plied to  a  beneficial  use.  Many  decisions  of 
tbe  courts  of  Colorado  and  other  states  are 
dted  to  uphold  this  contenUon.  A  different 
view  is  teken  In  the  brief  of  connsel  appear- 
ing for  the  Belmont  Cconpany  and  AlUanoe 
Irrigation  District  Qnoting  and  constmlng 
the  statates  of  1S69.  he  says:  "Tta  Leglsla- 
tnre  nevor  meant  to  eneomraca  any  on^  to 
invest  their  money  In  an  enterprise,  snp- 
posedly  for  a  public  good,  and  then  to  tain 
amy  Crinn  blm  or  them  their  appropilallon 
ilD^y  beeanaa  tbe  landowner  ^  not  take 
tbe  water  within  a  sped  fled  time.  That 
was  a  provision  of  snboeiiaeiit  legislation. 
The  ^indple  of  the  appUcatlmi  of  vatw  to 
land  beCore  ttaa  absolute  vesting  ot  thB  ap- 
pioprlatioa  was  not  of  the  essence  of  the  act 
*  *  *  There  Is  notbli^  In  tbe  act  Oiat 
In  any  wise  indicates  that  water  most  be  ap- 
plied to  land  In  order  to  make  the  apiwopria- 
tlon  absolnta.  Tbe  act  provides  that  within 
a  certain  time  after  Uie  posting  of  tbe  notice 
aetoal  wwk  of  construction  must  be  begun 
and  In  good  fblth  carried  forward  to  comple- 
dcm.  and  that  completion  is  meant  con- 
dncttng  tbe  water  to  the  place  of  intended 
use,'  to  sncb  place  on  the  line  of  the  canal 
as  the  landowner  desires  to  receive  it  into 
and  carry  It  through  his  laterals.  •  *  * 
Tbe  act  of  1805  (section  28)  speaks  of  the  ap- 
plication of  water  to  a  beneficial  use,  .or  for 
beneficial  purposes,  but  the  act  of  1889  no- 
wbere  does.  After  a  canal  was  constructed 
under  the  prior  act,  therefore,  and  the  water 
conducted  through  tbe  same,  If  the  owner 
St  all  times  stood  ready  and  willing  to  carry 
water  for  sndb  landowners  as  would  take 
It,  he  made  all  and  the  only  appUcation  that 
be  could  make,  and  all  that  the  act  expected 
htm  to  make,  and  his  right  to  his  appropria- 
tion continued  as  a  developing  right  until  all 
lands  under  the  canal  were  using  water,  and 
thereupon  ripened  Into  a  complete  appropria- 
tion." CSounsel  for  other  plaintiffs  also  con- 
cedes :  "In  some  stetes,  by  stotute  an  appro- 
priation Is  treated  as  effected  when  all  the 
works  are  completed,  the  water  is  available 
for  use,  and  there  are  lands  reached  by  the 
system  ready  to  be  tilled  by  ite  occupants. 
Id  oOkx  states,  by  statute,  the  appropriation 
is  not  deemed  complete  until  the  beneficial 
use  of  water  occurs.  Such  was  tbe  rule 
prior  to  legislation."  See,  also,  sections  8, 
0, 10,  c  68,  Laws  1888,  defining  appropriation 
and  c(mipletlon  of  work.  This  subject  is  also 
considered  to  some  ext^t  in  the  monogra- 
phic note  to  Nevada  Dlteh  Oo.  v.  Bennett 
00  AUL  8t  Bep.  777,  81«  (30  Or.  68^  46  Pac 
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472),  where  the  commentetor  says:  "The  ap- 
propriation of  water  for  sale  to  others  Is 
authorized  by  the  stetutes  of  the  states  In 
which  it  Is  valuable  fbr  that  purpose,  and  in 
many  Instences  the  chief,  and  even  the  sole, 
object  of  an  approprlator,  is  not  that  of  any 
use  by  him  in  and  upon  his  own  lands  or 
mines,  but  the  sale  of  the  water  to  others 
who  have  mines  to  be  worked  or  lands  to  be 
irrigated.  In  cases  of  appropriation  for  the 
purpose  of  supplying  water  to  others,  we  do 
not  understend  how  it  can  be  said  that  tbe 
use  of  the  water  Is  an  essential  element  of 
Its  appropriation.  If  the  Intended  appropria- 
tor  cottstmcte  the  works  and  appliances  nec- 
essary fOr  the  divorslon  of  the  water  and 
the  carrying  of  It  to  polnto  where  Ite  use  Is 
dedrable  and  iwc^teble,  and  baa  actually 
carried  it  there,  or  la  ready  and  wllUng  to 
do  so,  and  offera  it  to  all  persons  who  are 
willing  to  pay  for  ite  ns^  we  anffebend  that 
his  appropriation  Is  complete,  thongh  the 
persons  to  whom  it  Is  thus  oflAred  refuse  to 
receive  or  use  it  They  certainly  cannot 
tbns  defeat  tbe  ilgbto  of  the  diTerter.**  What 
the  righto  oC  tbe  canal  owner  <»  of  anbse* 
qnent  takers  may  be  in  snob  case  It  is  nn* 
necessary  here  to  consider.  A  discussion  as 
to  this  point  may  be  found  In  Sowards  v. 
Meetfwr,  87  Utah.  212,  108  Pac;  1112, 
This  court  has  repeatedly  said  that  a  cabal 
company  is  to  a  certain  extent  a  public  serv- 
ice corporation;  that  it  does  not  own  the 
water  that  it  carries,  bnt  acqnlrea  by  ap- 
pro:^latlon  ttie  right  to  divert  tbe  same  and 
to  charge  a  reasonable  fee  for  tbe  carriage 
ct  tbe  same  to  tbe  landa  upon  which  it  was 
designed  to  be  used.  Paxtoa  ft  Hersliey  Z. 
O.  ft  U  Go.  V.  Farmers'  ft  Mwcbante*  I.  ft  L. 
Co.,  45  Neb.  884.  04  N.  W.  34S,20Ii.R.A. 
853,  60  Am.  St  Bep.  686;  GasUe  Bock  I.  G. 
ft  W.  P.  Go.  V.  Jurisch,  67  Neb.  377,  88  N. 
W.  880;  McCook  Irrigation  ft  W.  P.  Go.  v. 
Crews,  70  Neb.  116,  102  N.  W.  248.  Without 
further  discussion,  we  are  content  to  adopt 
tbe  views  as  to  what  constitutes  an  appropri- 
ation under  the  act  of  1888  thus  steted  by 
counsel  so  far  as  relates  to  appropriation  by 
a  canal  owuer  who  Is  a  carrier  of  water  to  be 
applied  to  a  beneficial  use  upon  land  owned 
by  others,  with  the  reswratlon,  however,  that 
the  water,  formerly,  must  have  been  applied 
within  a  reasonable  time  in  order  to  retain 
the  first  right  to  teke  it  from  the  river,  and, 
now,  it  must  be  applied  within  tbe  time  lim- 
ited by  the  stetnte.  Gompi  St  lAll,  c  fiAa, 
art  2^  S  IS. 

One  of  the  principal  questions  argued  In 
the  case  is  with  respect  to  tbe  validity  and 
effect  of  the  proceedings  of  tbe  stete  board 
of  Irrigation  when  It  undertook  to  adjudi- 
cate priorities  under  the  command  of  sec- 
tion 16,  c.  68,  laws  1896  (Ann.  St  1909,  fi 
6795).  We  deem  it  unnecessary  here  to  set 
out  at  length  tbe  provisions  of  the  stotote 
with  reference  to  tbe  adjudication  of  priori* 
ties  or  the  order  which  vras  made  optm  tbe 


Digitized  by 


178 


188  NOHTHWESTEBN  BSFOBTEB 


claim  of  Ibe  Farmer^  Canal  Company  by 
the  state  board  of  Irrij^tfon.  These  are  all 
set  oat  at  length. In  the  opinion  In  V^armers' 
Cftnal  Oo.  T.  Prank,  72  Neb.  136,  100  N.  W. 
288.  In  that  case  it  was  held :  "The  powers 
of  the  state  board  of  irrigation  exercised  un- 
der section  16,  art  2,  c  of  the  Irriga- 
tion Act  of  1895,  are  quasi  Judicial  in  their 
nature,  and  an  adjudication  by  It  of  a  right 
of  priority  of  appropriation  of  water  made 
before  taking  effect  of  the  act  of  1895,  aft- 
er proper  notice,  la  final,  unless  appealed 
from,  and  cannot  be  collaterally  attacked." 
That  case  was  an  appeal  from  an  order  of 
the  board  refusing  two  applications  for  ap- 
propriations on  the  ground  that  appropria- 
tions already  were  In  existence  for  the  same 
lands.  The  court  decided  In  effect  that  in  a 
matter  properly  before  It  the  board  had  al- 
lowed an  appropriation  as  claimed,  and  that 
It  was  concluded  by  its  own  prior  order  and 
adjudication.  We  are  asked  by  the  plaintiff 
to  re-examine  this  doctrine,  which  It  is  ear- 
nestly contended  is  entirety  erroneous,  and 
is  based  upon  a  misconception  of  the  powers 
and  duties  of  that  board.  In  view  of  the  fact 
that  only  a  few  pages  of  the  briefs  In  that 
case  were  devoted  to  the  discussion  of  thla 
question,  and  that,  as  the  writer  recalls,  but 
a  short  time  was  spent  in  oral  argument,  we 
have  considered  the  learned  and  exbaustlve 
arguments  pres^ted  at  this  tlme^  and  will 
endeavor  to  discosB  th^  as  sucdnctiy  as  we 
may. 

[2]  It  is  flrst  contended  that  the  state 
board  does  not  possess  power  or  Jurisdiction 
to  enter  such  an  order  or  decree.  It  is  ar- 
gued that  under  the  Constitution  the  govern- 
ment of  the  state  is  divided  into  three  dis- 
tinct departments — the  legislative,  the  exec- 
utive, and  Judicial — and  no  person  or  collec- 
tion of  persons  being  one  of  these  parties 
shall  exercise  any  powers  belonging  to  either 
of  the  others,  except  as  heretofore  expi^sly 
directed  or  permitted.  The  same  contention 
was  flrst  made  in  this  court  in  the  case  of 
Crawford  Co.  v.  Hathaway,  60  Neb.  754,  84 
N.  W.  271.  The  case  was  decided  on  another 
ground,  but  on  this  question  in  the  opinion 
by  Nerval,  C.  J.,  it  Is  said :  "It  is  conceded 
by  appellant  that  any  right  It  may  have  in 
the  premises  arises  out  of  the  Irrigation  Act 
of  1895  (Comp.  St  1897,  a  93a),  and  that 
without  that  act  neither  the  appellant  nor 
the  nnmerouB  croBB-petltloners  have  any  right 
to  the  waters  by  them  sought  to  be  appro- 
priated, nnlesB  the  act  of  1877  may  have  abro- 
gated the  common-law  rights  of  riparian  own- 
en,  a  question  to  which  we  will  advert  later. 
If  this  irrigation  act  of  1896  is  valid  and 
constitutional*  the  trial  court  properly  re- 
fused to  try  and  determine  the  right  of  pri- 
ority between  these  litigants,  tm  the  reastm 
Oiat  the  board  of  irrigation  provided  by  that 
act  Is  thereby  given  exclusive  original  Juris- 
diction to  try  those  questions,  and  the  same 
had  not  been  by  It  heard  or  In  any  wise  de- 


termined. Appellant  admits  the  truth  of  this 
proposition,  but  seeks  to  avoid  it  by  contend- 
ing that  that  portion  of  the  act  which  erects 
a  board  of  Irrigation,  giving  It  exdnslve  Ju- 
didal  powers  Is  a  derogation  of  section  1, 
art  6.  of  the  Constitution,  in  that  the  Legis- 
lature by  said  act  sought  to  erect  a  new  Judi- 
cial tribunal  In  place  of  one  of  the  regularly 
constituted  courts  of  the  state.   Without  de- 
ciding that  that  portion  of  the  act  is  uncon- 
stitutional, we  will  assume  ftB  invalidity  for 
the  purposes  of  this  case,  for  a  cursory  ex- 
amination of  the  act  will  convince  any  one 
that  the  txiard  of  Irrigation  ^as  one  of  the 
inducements  for  its  passage,  and  it  is  so 
Interwoven  with  the  whole  act  as  to  make  it 
impoesible  to  declare  this  portion  thereof  in- 
valid without  also  effecting  the  destruction 
of  the  remainder  of  the  act"   On  motion  for 
rehearing  an  additional  opinion  was  writ- 
ten by  Norval,  C.  J.,  61  Neb.  317,  325,  328,  85 
N.  W.  303,  307.    The  opinion  discusses,  at 
length,  the  question  as  to  whetber  the  act 
Is  unconstitutional  for  the  reason  that  Judi- 
cial powers  are  conferred  upon  the  board. 
The  writer,  though  evidently  of  the  opinion 
that,  if  the  provisions  with  reference  to  the 
board  fall,  the  whole  act  would  fall  with 
them,  and  implying,  at  le^st  that  the  act  is 
valid,  says  the  court  expressly  refused  to  de- 
cide thla  question  because  it  "Is  not  Involved 
In  the  case  at  bar,"  and  "It  merely  decides 
that  If  the  act  In  question  Is  valid,  plaintiff 
proceeded  in  the  wrong  forum."   And  it  was 
said  that.  If  nnconstitutional  with  rrapect  to 
the  Judicial  powers  of  the  board,  it  is  void  as 
a  whole.    A  rehearing  was  had,  and  in  an 
opinion  prepared  by  Holcwmb,  J.,  the  purpose 
of  the  act  was  stated  more  fully.    67  Neb. 
325,  367,  93  N.  W.  781,  795  (60  L.  B.  A.  889, 
108  Am.  St  Bep.  647).    It  seems  that  the 
action  was  brought  by  the  plaintiff  below  to 
have  adjudicated  the  rights  of  12  persona  to 
the  use  of  water  flowing  in  the  White  river, 
and  to  enjoin  Hall,  a  riparian  owner,  from 
interfering  with  tbe  head  gates  and  works 
connected  with  aq  irrigating  canal  belng  con- 
structed by  the  plaintiff.  The  trial  court  re- 
fused to  try  the  case  on  its  merits,  for  the 
reason  that  the  water  rights  of  the  respec- 
tive parties  had  not  first  been  determliwa  by 
the  state  board  of  irrigation.    This  court 
took  a  dlfferoit  view  as  to  the  rights  of  ri- 
parian owners,  and  the  Judgment  was  revers- 
ed and  the  cause  remanded,  with  directions 
to  try  the  case.  The  opinion  of  Judge  Hol- 
comb,  after  considering  the  question  at  some 
length,  says:  "Powers  of  the  same  general 
nature  and  character  are  conferred  npon  al- 
most every  admlnistraUve  body  known  to  tbe 
statute,  and  regarding  which  It  has  tre- 
qnentiy  been  decided  are  of  a  qnasl  Judical 
nature,  and  yet  sncti  bodies  are  invariably 
ttdd  to  be  administrative,  and  to  In  no  way 
conflict  with  the  constitutional  jntivialons  re- 
garding officers  and  bodies  upon  whom  Judi- 
cial power  may  be  conferred.    The  state 
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board  of  transportation,  as  heretofore  organ- 
ised In  this  atate^  tlie  constttutionalltr  of 
whlcb  has  been  invariably  iqtheld  when  at- 
tacked, in  all  leepects,  save  as  to  the  manner 
of  ii*«Mrfng  the  law  providing  for  its  creation, 
Is  a  fair  lllastratlon  of  the  validity  of  legis- 
lation of  this  character.  Numerous  other 
boards  and  offices  created  by  statutes  of  an 
admlnlstratlre  character,  and  yet  possessing 
powos  of  a  qoMl  Judicial  natan^  might  also 
be  referred  to  U  tbon^t  to  serre  any  useful 
pnrpose.  For  the  reasons  glvoi,  we  are  of 
the  opinlcm  that  the  sections  of  the  act  In 
question  are  not  otmoxlous  to  the  Constitution 
on  the  objections  raised  by  couns^  and  that 
the  aDtb<»rlty  of  the  board  of  In^tion  to 
make  the  determinations  contemplated  by  the 
act,  and  the  reqalronent  of  Its  ain>roTal  as 
a  condition  to  the  right  of  appropriation  nn- 
der  the  pnnialons  of  the  act  la  a  valid  exer- 
cise of  l^lslatlve  power"— dtlng  Vtxm  In- 
vestmrat  Ga  v.  Oarpentor,  9  Wya  110,  61 
Pae.  2S8,  SOL.  B.  A.  747, 87  Am.  St  Bep^  81S. 
As  to  this  point,  Judge  Sedgwick  concurred, 
saying:  'mioae  parts  of  the  Irrlgatlott  Act 
of  1895  which  i^orlda  for  a  board  of  Irriga- 
tion, and  the  adoption  of  the  rule  of  owner* 
ship  of  water  by  approprlatlim.  are  constltn- 
tlonal."  In  UcGook  Irrigation  &  W.  P.  Ga  v. 
Crews,  70  Nebw  116,  102  N.  W.  240,  the  con- 
stttntionaUty  of  the  Irrigation  act  of  1890 
was  again  challenged,  but  the  law  was  again 
Boatalned  Iv  the  court 

In  the  fitce  of  these  dedalons,  it  hardly 
seems  necessary  to  again  consldrar  the  ques- 
tion but  we  have  done  so,  and  have  examined 
further  authcwitles.  It  Is  a  matter  of  com- 
mon knowledge  that  both  In  the  administra- 
tion of  the  laws  of  the  United  States  and  of 
the  several  states  boards  of  Individuals  for 
the  pnrpose  of  exerdalng  executive  or  ad- 
minlstratlTe  functions,  are  often  compelled 
to  Inquire  Into  and  determine  questions  re- 
quiring the  exercise  of  powers  Judicial  In 
their  nature.  Some  of  su^  determinations 
are  often,  by  virtue  of  the  statutes  defining 
the  fonctlons  and  power  of  the  tribunal,  final 
and  decisive,  and  others  are  made  reviewable 
by  appeal  to  the  courts.  For  example  the 
determination  of  the  General  Land  Office 
with  respect  to  coDtroversles  over  claims  to 
the  public  lands;  the  action  of  lioardB  of 
medical  examiners  in  granting  or  refusing 
diplomas  to  persons  seeking  to  practice  med- 
icine ;  the  determination  by  boards  of  county 
commissioners  In  this  state  that  the  forma- 
tion of  a  drainage  district  will  be  condudve 
to  public  health  or  that  the  establishment  of 
a  highway  Is  necessary;  the  Judgment  of  a 
commission  created  by  Congress  to  pass  upon 
the  validity  of  private  land  claims  In  terri- 
tory ceded  to  the  United  States.  Numberless 
other  instances  may  be  adduced.  Whether 
reviewable  by  the  courts  or  not,  the  exercise 
of  such  powers  by  tribunals  of  this  nature 
has  seldom  been  held  to  be  a  violatlou  of  the 
Constitution  In  this  respect   UcG^ee,  Due 


Process  of  Law,  162,  368 ;  Beets  v.  Michigan, 
1S8  V.  S.  SOS,  23  Sup.  Ot  390,  47  L.  Ed.  663 ; 
Gardner  v.  Bonestell,  180  U.  S.  362,  21  Sap. 
Ct  890,  4S  L.  Ed.  574 ;  Bates  &  Guild  Co.  r. 
Payne,  194  U.  S.  106,  24  Sup.  Ct  505,  48  L. 
Ed.  804;  People  ex  rel.  Deneen  v.  Simon, 
176  111.  165,  62  N.  B.  010,  44  L.  R,  A.  801,  68 
Am.  SL  Bep.  176;  Farm  Investment  Co.  v. 
Carpenter,  0  Wyo.  110,  61  Pac.  258,  CO  L.  B. 
A.  747,  87  Am.  St  RepjOlS;  State  v.  Thorne, 
112  Wis.  81,  87  N.  W.  707,  56  I^  B.  A.  956; 
Gee  Wo  v.  State,  36  Neb.  241,  54  N.  W.  513; 
Lincoln  Medical  College  v.  Poynter,  60  Neb. 
228,  82  N.  W.  855.  We  are  aatlafied  with  the 
conclusion  reached  by  this  court  In  the  cases 
dted  which  were  followed  In  Farmers'  Canal 
Co.  V.  Frank,  72  Neb.  136,  100  N.  W.  286,  and 
see  no  reason  td  change  our  conclusion  in  this 
respect 

[3]  On  the  point  that  the  action  of  the 
board  In  adjudicating  priorities  does  not 
constitute  due  process  of  law  for  tbe  reason 
that  the  statute  does  not  qtedflcally  pro- 
vide for  notice  to  the  parties,  we  are  of  opin- 
ion that,  where  a  statute  under  the  police 
power  of  the  state  autliorixes  a  proceeding 
affecting  the  propnty  rights  of  any  person 
and  does  not  expressly  provide  fbr  notice 
to  be  glva,  the  right  to  notice  U  implied, 
and  that,  where  a  proper  noUce  has  been 
given  under  a  mocedure  authorized  by  the 
Legislature  and  a  party  has  appeated*  he 
has  not  heen  deprived  of  any  of  his  rights 
without  due  process  of  law.  And  this  is 
more  especially  the  case  where  the  proceed- 
ings are  not  in  the  nature  proceedings  at 
law  or  in  equity.  The  ConstitutliHi  and  the 
statute  will  be  construed  together  as  one 
law.  Baltlmoro  ft  O.  B.  Go.  v.  Pittsburg,  W. 
ft  K.  B.  Co.,  17  W,  Va.  812,  835;  Paulsen 
V.  PorUand,  149  U.  S.  30,  13  Sup.  Ct  750. 
37  L.  Ed.  637;  Eentudcy  Railroad  Tax  Cas- 
es, 116  U.  a  821,  334,  6  Sup.  Ct  67,  29  L. 
Ed.  414,  See,  also.  McGebee,  Due  Process 
of  Law,  82.  and  cases  cited  in  note  to  Ster- 
rltt  V.  Young.  4  L.  R.  A.  (N.  S.)  169  (14 
Wyo.  148,  82  Pac.  046,  U6  Am.  St  Rep.  994). 
beginning  with  page  173.  Plaintiffs  cite  Mc- 
Gavock  V.  Omaha,  40  Neb.  64,  58  N.  W.  543, 
to  sustain  their  proposition.  Although  the 
writer  of  the  opinion  In  that  case  seems  to 
think  that  the  authorities  preponderate  In 
favor  of  the  view  that  notice  must  be  pre- 
scribed in  a  statute  In  order  that  It  be  valid, 
the  court  expressly  confines  the  holding  to 
the  proposition  that  If  notice  Is  not  given 
In  condemnation  proceedings,  the  right  to 
bring  an  action  for  damages  is  not  barred. 
This  case,  therefore,  is  no  authority  in  sup- 
port of  the  proposition. 

[4]  By  the  act  of  1886  the  Legislature 
committed  the  duty  of  prescribing  the  meth- 
od of  procedure  with  respect  to  anch  adju- 
dications to  the  state  board.  That  board 
formulated  roles  providing  for  notice,  and 
allowing  for  bearings,  rehearings,  and  ap- 
peals.  We  think  the  lieglslature  bad  pow- 
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to  delegate  this  dnt7  to  that  body,  and 
tjut  the  fact  tbat  the  metbod  of  procedure 
was  not  embodied  in  the  statute  does  not 
render  due  process  lacking  in  the  proceed- 
ings. • 

[I]  It  Is  contended  that  the  opinion  of 
Uie  secretary  was  void  because  It  was  In 
excess  of  the  claim  filed  by  the  company. 
It  is  assumed  by  the  plaintiffs  that  the 
"dalm"  adjudicated  t>y  the  board  was  the 
affidavit  filed  by  the  Farmm'  Canal  Com- 
pany, but^  this  we  think  th^  are  In  eerl- 
0U8  error.  The  "claim"  wbldi  the  board  In- 
vestigated and  which  the  statute  meittons 
Is  "the  claim  for  appropriation  now  on  rec- 
ord" (section  18),  and  it  is  as  to  this  claim 
and  other  claims  based  upon  actual  use 
without  posting  tbat  "the  method  of  deter- 
mining the  priority  and  amount  of  appropria- 
tions shall  be  determined  liy  the  said  state 
board.*'  Moreorer,  In  the  1888  report  of  the 
state  board  the  method  of  adjudicating 
dalms  l8  set  forth,  and  It  Is  shown  that  the 
copies  of  notices  posted  and  filed  transmit-, 
ted  by  the  county  clerks  and  the  claims  pre- 
sented to  the  board  by  lurtles  who  neglected 
to  post  notices,  but  who  had  previous  to  1895 
aniropvlated  and  used  water,  constituted  ac- 
cording to  Its  practice  tlie  Claims  to  be  adju- 
dicated. We  are  of  opinion  that  even  if  no 
blank  claim  affidavit  had  ever  been  filed  by 
the  company,  as  in  fact  none  was  filed  until 
Umg  after  the  hearing  had  been  had,  the 
board  would  stUl  have  had  power  and  ju- 
risdiction to  determine  the  Talidtty  and  pri- 
ority of  claims  "now  on  record."  The  rules 
of  the  board  clearly  show  that  the  affidavit 
filed  by  claimants  nndor  recorded  notices  was 
Intoided  to  be  taken  as  evidence  and  not  as 
a  pleading.  The  opinion  shows  that  "the 
<3alm  *  *  *  is  made  by  virtue  of  post- 
ing three  notices  of  appropriation  at  the 
proposed  point  of  diversion."  setting  forth 
speclflcaliy  the  time  of  posting  and  record- 
ing each  notice.  The  authorities  dted  to 
sustain  the  protwsltion  that  a  Judgment  In 
excess  of  the  claim  made  In  the  petition  is 
void  are  therefore  inapplicable,  and  the  find- 
ing Wias  not  In  excess  of  the  claim  made. 
In  this  connection  plaintiffs'  counsel  say: 
"If  we  assume  that  the  board  had  jurisdic- 
tion to  bear  and  determine  the  claim  of  the 
Farmers'  Canal  Company  as  against  other 
claimants  to  the  use  of  water  from  said  riv- 
er, then  we  are  perfectly  willing  to  concede 
that.  If  the  board  made  an  adjudication  that 
the  Farmers'  .Canal  Company  was  entitled 
to  an  appropriation  greater  than  It  was  pos- 
sessed of  at  that  time,  it  would  be  final  pro- 
vided tbat  said  company  claimed  an  appro- 
priation to  the  extent  of  its  allowance  by 
the  state  board,  and  other  claimants  liad 
knowledge  thereof;  but  we  do  not  concede 
that.  If  a  claimant  only  asks  for  an  appro- 
priation of  10  cubic  feet  of  water,  the  state 
board  has  jurisdiction  to  grant  to  hlm  one 
thousand  cubic  feet  of  water,  or,  if  he  makes 


application  for  a  permit  to  appropriate  or 
claims  an  Inchoate  or  Incomplete  approprt 
atlon,  that  the  state  b(^rd  has  jurisdiction 
to  allow  a  completed  appropriation."  By 
this  conc^lon  In  the  brief  It  would  seem 
that  plaintiffs  themselves  take  the  same 
view  as  this  court  did  in  the  Frank  Case, 
since  by  the  several  notices  which  were  mat- 
ters of  public  record  of  which  the  plaintiffs 
were  charged  with  notice  the  Farmers*  Ca- 
nal Company  claimed  an  amount  of  water 
greatly  in  excess  of  the  allowance  made  to 
It  by  the  state  board.  The  taXlncy  in  the  ar- 
gument of  plaintiffs*  counsd  is  that  the  post- 
ed and  recorded  daims,  which  undat  the 
statute  were  the  basis  and  the  moving  cause 
for  the  action  of  the  board,  are  treated  as 
of  no  force  or  effect,  and  the  claim  affidavit 
Bubsequmtly  filed  Is  assumed  to  be  a  plead- 
ing by  whleh  the  auOiority  of  the  board  Is 
limited. 

It  Is  Intdsted  tliat  because  ttie  act  of 
1895  provides  "when  the  adjudication  of  a 
stream  shall  have  been  completed  It  will  be 
the  duty  <tf  the  state  board  to  make  and 
cause  to  be  entered  of  record  in  its  office 
an  order  determining  and  showing  the  sev- 
eral priorities,"  etc.  (section  19),  the  action 
of  Qie  board  upon  the  claim  of  the  Farmers' 
Canal  Company  was  void  for  the  reason  tbat 
the  adjudication  <w  the  stream  had  not 
been  completed  whoi  the  cplnion  was  filed 
and  afllrmed.  It  Is  shown,  bowerer,  that 
hearings  had  beoi  had  upon  all  the  claims 
to  the  watw  from  the  North  Platte  river, 
that  the  secretary  proceeded  to  examine  and 
render  opinions  upon  each  claim,  that  on 
January  7.  1S87,  opinions  were  rendered  by 
him  upon  the  claims  of  the  Farmers'  Canal 
Company  and  others,  and  from  time  to  time 
opinions  were  rendered  on  other  claims.  On 
April  7,  1897.  the  opinions  upon  these  and 
other  claims  from  which  appeals  were  not 
taken  were  affirmed  by  resolution  of  the 
board.  A  hearing  vras  had  as  to  the  claims 
of  several  of  the  plaintiffs,  and  a  subsequent 
resolution  adopted  on  January  2,  1899,  af- 
Qrmiiig  the  opinions  rendered  on  rehearing. 
It  would  seem  that,  while  the  secretary  filed 
hfs  opinion  on  each  claim  as  soon  as  he  had 
reached  a  conclusion  with  regard  to  Its  va- 
lidity and  priority,  the  board  Itself  took  no 
action  in  the  matter  until  the  investigation 
was  completed,  when  it  affirmed  the  opinions 
en  masse.  The  fact  that  rehearings  were 
granted  In  a  few  cases  could  not  operate  to 
divest  the  board  of  the  power  it  possessed 
and  had  already  exercised.  Even  If  the 
decision  was  premature,  we  are  Inclined  to 
the  view  that  It  would  be  a  mere  irregularity 
and  not  a  void  act. 

Plaintiffs  also  argue  that  rule  S  of  the 
board  implies  that  the  adjudication  provid- 
ed for  was  not  Intended  to  be  final  because  It 
provides,  "the  first  adjudication  of  the 
rights  of  claimants  shall  be  conducted  for 
the  purpose  of  d^rmining  the  validity  of 
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dalms,"  etc.  This  was  what  was  actually 
done;  tbat  Is,  the  validity  of  the  claims, 
evidenced  by  the  posted  and  recorded  notices 
claiming  water  in  apedfled  quantities  with 
priorities  dating  from  the  posting  and  re- 
cording thereof,  was  actually  determined, 
and,  when  this  was  done,  no  further  adju- 
dication upon  tills  point  could  be  bad.  It 
appears,  also,  from  an  examination  of  the 
entire  body  of  rules  tliat  no  other  hearing 
or  adjudication  is  provided  for  thereby,  ex- 
cept in  cases  of  a>ntests  or  rebearlngs  be- 
fore the  secretary  or  the  board. 

[f]  It  is  also  contended  that,  because  no 
certificate  was  issued  within  30  days  after 
the  determination  of  the  board,  its  adjudica- 
tion was  not  final,  and  there  was  notbing 
from  which  any  of  the  parties  could  have 
appealed  to  the  district  court  l^e  limita- 
tion of  30  days  In  which  to  issue  the  certifi- 
cate we  think  is  merely  directory.  The  cer- 
tificate required  by  the  statute  does  not 
constitute  the  adjadicatltni*  but  Is  merely 
evideace  thereof, 

[7]  It  Is  next  Insisted  that  the  language 
of  the  oi^nlona  themselves  shows  that  they 
were  not  Intended  as  final  adjudications, 
Uiat  the  board  and  Its  secretary  followed  the 
practice  which  seems  to  have  prevailed  in 
the  courts  of  Colorado  by  which  in  pro- 
ceedings to  settle  water  rights  decrees  may 
be  rendered  both  final  and  interlocutory  in 
their  nature;  final  and  conclnslve  as  to  wa- 
ter wliicti  the  court  found  had  already  been 
applied  to  a  benefldal  use,  and  condltlonftl 
or  interlocutory  tn  that  they  recognized  and 
declared  the  capacity  of  the  canal  and  the 
quantity  of  watw  required  tot  future  nse, 
and  decreed  a  'rij^t  to  the  same  conUngent 
upon  the  exercise  of  diligence  in  construct- 
ing tbe  ditch  and  apidylng  the  water  from 
the  same  to  a  beneficial  us&  It  Is  not  im- 
probable that  the  board  of  Irrigation  had 
the  Colorado  practice  in  mind.  There  Is 
no  statate  in  this  state  authorizing  such 
conditional  decrees  in  a  pxoceedlns  brought 
before  the  state  board  to  ascertain  and  ad- 
judicate priorities.  The  statutory  duty  of 
the  board  in  this  connection  was  to  ascwtaln 
the  rights  which  liad  become  vested  before 
the  talLlng  effect  (tf  tbe  act  of  1895  and  the 
extent  ot  such  rights.  Their  powers  were 
special  and  limited,  and  could  not  exceed 
the  statutory  grant  After  the  taking  ef- 
fect of  the  act  of  18K!,  all  water  in  the 
streams  of  the  state,  the  rl^t  to  approprl- ; 
ate  whldi  had  not  already  vested,  could  only 
be  set  apart  to  Individuals  by  obtaining  a 
permit  frtHU  the  state  board  under  the  man- 
ner of  procedure  specified  in  sections  28  to 
31,  inelusiye,  of  the  act.  In  so  far,  tbete- 
fore,  as  the  board  attempted  to  make  a  con- 
diUimal  order  in  such  a  proceeding,  its  ac- 
tion was  unantSiorized  and  nugatory.  But 
It  is  contended  that  the  holding  In  the  Frank 
Case  that  the  adjudication  may  be  upheld 
with  the  ultra  vires  conditions  eliminated  Is 
CTroneous,  and  sbonld  be  set  aside.  In  Shaw 


V.  KeUogg,  170  U.  S.  312,  18  Ct  632, 
42  L.  Ed.  1060,  the  controversy  was  one  with 
respect  to  the  title  to  a  large  tract  of  land 
in  New  Mexico;  it  being  contended  it  was 
mineral  land  subject  to  entry.*  A  congres- 
sional grant  provided  tiiat  the  land  should  be 
Belected  by  the  grantees,  and  that  it  should 
be  vacant  and  nonmlneraU  The  land  was 
settled  by  the  cdalmants  and  the  selection 
reported  to  the  Land  D^rtment  the 
Surveyor  Goier^  of  New  Mexico,  wliose 
duty  it  was  to  make  the  survey,  and  see 
that  the  lands  were  such  as  the  grantees 
were  entitled  to  select  The  Land  Depart- 
ment approved  the  survey,  field  notes,  and 
plat,  and  noted  on  Its  maps  that  the  land 
bad  been  s^regated,  but  the  certificate  ot 
approval  entered  upon  the  plat  filed  In  the 
land  department  by  the  Surveyoif  General, 
under  the  directions  of  tbat  department,  made 
the  approval  "subject  to  the  conditions  and 
provisions  ot  section  6  of  the  Act  ot  Con- 
gress, approved  June  21,  i860."  This  Is  the 
act  making  the  grant  and  providing  that  the 
land  shall  be  "not  mineral"  in  diameter. 
The  court  held  that  the  limitation  was  be- 
yond the  iK>wer  of  the  Land  Department  to 
imi>ose,  and  that  the  title  was  valid,  and 
not  affected  by  the  limitation,  saying:  "What 
Is  tbe  significance  of,  and  what  effect  can 
be  given  to,  tbe  clause  inserted  In  tbe  certifi- 
cate ot  approval  of  tbe  plat  that  it  was  sub- 
ject to  tbe  condltione  and  provisions  of  tbe 
act  ot  Congress?  We  are  ot  opinion  that 
the  Insortlon  of  any  such  stipulation  and 
limitation  was  beyond  the  power  of  tbe 
Land  Department  Its  duty  was  to  decide, 
and  not  to  decline  to  decU^  to  execute  and 
not  to  refuse  to  execat^  tbe  will  of  Con- 
gress. It  could  not  deal  with  the  land  as  an 
owner,  and  prescribe  the  conditions  upon 
which  title  might  be  .transferred.  It  was 
agoit,  and  not  prlncUnL '  Congress  had 
made  a  grant,  authorized  a  selection  vltbln 
three  years,  and  directed  the  surveyor  gen- 
eral to  make  survey  and  location,  and  with- 
in the  general  powers  of  the  Land  Depart- 
ment It  was  Its  duty  to  see  that  such  grant 
was  carried  into  effect,  and  that  a  full  ti- 
tle to  the  proper  land  was  made,  Undoubt- 
edly It  could  refuse  to  approve  a  lo<atlon  on 
tbe  ground  tbat  the  land  was  mineniL  It 
was  Its  duty  to  decide  tbe  question — a  duty 
wblcb  It  could  not  avoid  or  evade.  It  could 
not  say  to  the  locator  that  it  approved  the 
location  provided  no  mineral  should  ever 
thereafter  be  discovered,  and  disapproved 
it  If  mineral  were  discovered;  In  other 
wordi^  that  tbe  locator  must  take  the  chanc- 
es of  future  discovery  of  minerals.  It  was 
a  iiuestlon  for  its  action  and  Its  action  at 
the  time."  See^  also,  Deffeback  v.  Hawke, 
115  U.  3.  392,  406,  6  Sup.  Ct  96,  101  (29  L. 
Ed.  428),  where  it  is  said:  "Tbe  land  offi- 
cers, who  are  merely  agents  of  the  law,  bad 
no  authority  to  Insert  in  the  patent  any 
other  terms  than  those  ot  conveyance,  with 
recitals  showing  a  compliance  with  the  law 
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and  tbe  conditions  It  prescribed."  By  a 
parity  of  reasoning  the  only  Buthorlty  wbicb 
the  state  board  had  was  to  adjudicate  the 
validity  of  the  (dalma  filed  and  determine 
their  priority,  under  sections  16  to  27  of  the 
act  This  being  done,  Its  powers  and  duties 
In  the  matter  before  it  were  ended  and  It 
had  DO  power  to  Impose  conditions;  no  ap- 
plication for  unai^roprlated  water  being  be- 
fore It  for  consideration. 

Much  Is  said  In  the  plaintiffs'  brleft  npon 
the  proposition  that  the  powers  and  duties 
of  the  board  are  administrative  in  character, 
and  the  point  is  sought  to  be  made  tliat  con- 
troversies between  rival  appropriators  are 
not  within  the  scope  of  its  powers  and  du- 
ties. This  may  be  granted,  and  yet  it  cannot 
help  the  plaintiffs  here.  The  board  was  au- 
thorized under  the  statute  to  fix  a  time  for 
determining  the  claims  of  all  persons  to  the 
waters  of  the  Nort^  Platte  river  which  had 
become  vested  prior  to  April,  1895.  Notice 
was  given  of  the  time  and  place  of  the  hear- 
ing. All  the  parties  to  this  suit  or  their 
predecessors  in  Interest  appeared.  The  board 
examined  their  claims,  passed  upon  their 
validity,'  and  fixed  their  priorities.  This  was 
absolutely  essential  for  Its  own  Information 
in  order  tbat  it  might  administer  and  dis- 
tribnte  the  nnai^ropriated  waters.  By  its 
rules  It  provided  for  the  contest  of  claims 
made  and  for  a  bearing  upon  the  same,  and 
for  appeals  from  the  decisions  of  tiie  secre- 
tary and  board  npon  such  contests.  No  con- 
tests being  made  as  to  the  rights  of  any 
claimant,  and  no  appeal  being  taken  as  to 
the  amount  and  priority  of  an>ropriaUon8 
the  matter  became  settled  so  t&r  as  the 
board  was  conc^ed,  and  In  Its  future  deal- 
ings with  the  waters  of  the  river,  it  was 
bound  to  follow  the  adjudications  made  and 
distribnte  the  same  lA  accordance  therewith. 
The  Supreme  Court  of  Wyoming  in  ^an  v. 
Tutty,  13  Wyo.  122,  78  Pac  661.  in  passlDg 
upon  the  statute  of  that  atate  which  grants 
powers  to  vatex  oommlsslonerB  and  super- 
intendents to  regulate  12ie  use  of  waters  by 
different  ap^priators  according  to  their  pri- 
orities, and  provides  that  from  the  dedafons 
of  such  officers  an  appeal  lies  to  the  state 
engineer,  and  from  his  decision  to  the  cir- 
cuit court,  while  holding  that  a  decision  of 
the  commissioner  and  superintendent  as  to 
the  right  or  use  of  water,  although  not  ap- 
pealed from  is  not  an  adjudication  conclusive 
on  the  courts,  says:  "But  It  Is  to  be  observ- 
ed that  the  statute  clearly  cmtemplates  that 
snch  official  action  shall  be  based  upoK  a 
record  of  adfuditoated  pHoriUet.  Hbey  [the 
oflBcers]  are  not  veeted  with  arbitrary  con- 
trol, but  are  required  to  divide  the  water 
according  to  the  prior  rig^its  of  the  Interest- 
ed parties.  •  *  *  Primarily  the  oommls- 
sioner  is  authorized,  whenever  l^ally  called 
npon,  and  It  is  his  duty,  to  see  that  the 
water  of  a  particular  stream  is  diverted  in 
oooordonce  with  the  eatabUthed  prtorities, 
and  to  prevent  any  one  from  taking  more 


water  than  he  is  entiUed  to  take  to  the  In- 
Jury  of  others.  He  Is  not  authorized  to  de- 
termine priorities.  •  •  •  The  only  object 
of  his  Inquiry  Is  that  he  may  Justly  and 
fairly  make  a  temporary  distribution  of  the 
water  In  conformity  loith  the  adfudicated  pri- 
oritiet:'  The  italics  are  ours.  It  will  be 
seen,  therefore,  that  the  question  Involved 
here  is  not  decided  In  that  case  adversely  to 
the  views  of  this  court,  though  It  is  dted  by 
plaintiffs  as  upholding  their  contention. 
Boulder  &  Left  Hand  Ditch  Co.  v.  Hoover, 
48  Colo.  343, 110  Pac.  7S.  The  same  iwlnciple 
was  announced  by  this  court  In  Farmers'  & 
Merchante'  Irrigation  Co.  v.  Cozad  Irrigation 
Co.,  65  Neb.  3,  90  N.  W.  951. 

[B]  In  considering  whether  the  appropria- 
tion had  ^een  lost  by  lack  of  diligence  by 
nonnser  or  abandonment  these  facts  must  be 
considered.  The  stipulation  shows  that  prior 
to  June  1,  1893,  about  ¥96,000  had  been  ex- 
pended upon  the  canal.  It  was  then  of  suffi- 
cient capacity  to  irrigate  30,000  acres  of  land 
within  a  distance  of  19  miles  from  the  head 
gate.  The  26  miles  below  the  19  miles  men- 
tioned had  been  opened  up  at  various  places 
to  a  full  depth,  and  nearly  one-fourth  of  the 
construction  work  performed,  but  had  not 
been  coniwcted  up  with  the  l9-mlle  section  in 
whi<Ai  water  was  flowing.  The  canal  was  kept 
In  repair  imtll  In  1898  by  the  Farmers*  Canal 
Company,  and  thereafter  by  landowners  along  ' 
the  c^nal  with  the  consent  of  tbat  com- 
pany, until  it  was  t&kea  possession  of  by  ttae 
Tri-State  Land  Company.  Up  to  the  time  of 
the  foreclosure  of  the  trust  deed,  the  com- 
pany endeavored  to  sell  additional  bonds  or 
to  exchange  them  wltti  different  contra  ctora 
for  the  purpose  of  extending  and  finishing 
the  canal.  The  action  to  foredose  the  trust 
deed  securing  the  bonds  was  commenced  in 
1896.  On  December  28.^  19aL»  the  property 
was  sold,  and  the  sale  was  confirmed  In 
February,  1902.  On  April  14,  1902,  Frank 
filed  his  claim,  which,  if  allowed,  would  have 
destroyed  the  appropriation  except  for  vntee 
sufficient  to  irrigate  6,000  acres.  This  was 
followed  by  the  claim  and  Interveitifm  of 
the  Farmers*  Irrigation  District,  wbldi,  if 
allowed,  would  have  had  the  same  ^ect. 
Prolteste  against  Frank's  application  were 
filed  on  b^alf  of  Roberts  Walker  claiming 
the  prior  appropriation.  These  proceedings 
before  the  board  and  by  aweal  to  the  dis- 
trict and  Supreme  courts  ctmtinued  until 
November  18, 1904,  when  they  were  terminat- 
ed by  the  Judgment  of  the  district  court  in 
punuance  of  tbe  mandate.  This  redtes: 
"The  flndli^  and  Jurisdiction  of  the  state 
board  of  irrigation,  in  so  far  as  It  finds  the 
said  Roberto  Walker  as  the  succ»sor  in  In- 
terest of  the  Farmers'  Canal  Company  en- 
titied  to  an  amount  of  water  from  the  North 
Platte  rivOT  not  to  exceed  eleven  hundred 
forty-two  and  six-sevenths  (1.142«/t)  cubic 
feet  per  second  of  time,  is  hereby  ratified 
and  affirmed.**  And  it  was  adjudged  Uut 
Roberts  Walker  "has  appropriated,  and  la 
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mtlUed  to  divert  from  tbe  North  Platte  rlT- 
er  tor  Irrigation  purposes,  eleven  hundred 
forty-two  and  six-sevenths  (1,142</t)  cubic 
feet  of  water  per  second  of  time,  and  has  a 
rested,  subsisting  right  in  and  to  said  ap- 
luoprlatlon.'*  The  Trl-State  Company  was 
organized  In  January,  1904.  In  February, 
1901,  It  made  a  contract  with  Roberts  Walker 
to  poidiase  the  canal  eomiwnles'  property, 
tbe  amount  to  be  paid  depending  upon  the 
result  of  the  litigation.  Belying  upon  the 
jndgmoit,  Che  Trl-State  Company  paid  the 
foil  amount  stipulated  for  the  rl^ts  of 
Boborta  Walker,  and  received  a  conveyance 
ct  the  property  which  was  recorded  on  Feb- 
maiy  21, 1906,  in  the  office  of  the  register  of 
deeds  in  Scotts  Bluff  county.  It  Immediate-, 
ly  began  the  enlargement  and  construction 
of  tbe  canal,  expending  over  $100,000  ttiat 
year.  It  pursued  this  work  in  190^  and 
diligently  and  actively  prosecuted  the  work 
until  Its  conWIetlon,  so  that  the  canal  is  now 
capaUe  of  ramiahing  water  for  the  entire 
SHjOOO  acres  of  land  which  It  was  construct- 
ed to  Mrre.  On  September  13, 100^  it  made 
an  application  to  the  state  board  of  Irriga- 
Uon  for  leave  to  ctmstruct  a  needle  dam 
across  tbe  river  below  tbe  head  gate  of  its 
etnal.  3bat  it  had  a  valid  existing  right 
was  recognised  by  the  state  board  at  that 
dme,  when,  it  granted  leave  to  constmct  a 
needle  dam  in  the  river  btiow  Its  head  gate 
for  the  purpose  of  diverting  suffitdent  water 
into  its  canal,  and  this  right  has  been  since 
recogidsed  by  that  body  in  its  administcation 
ot  water  from  the  river. 

It  seems  evident  tliat  the  purpose  to  carry 
on  tbe  aiterprlse  and  conatruct  the  canal  in 
its  entirety  was  never  abandmied  by  the 
owncors,  and  it  has  now  beoi  carried  to  com- 
pletion. It  Is  probably  true  that  no  actual 
omstructlon  work  was  performed  upon  the 
eual  for  about  10  years,  but  from  the  time 
tfaat  the  foreclosure  suit  was  begun  until 
the  final  decision  in  the  Frank  Cose  the  title 
to  the  property  and  right  to  the  appropria- 
tion were  In  such  hazardous  and  uncertain 
audition  that  few  men  would  have  had 
tbe  temerity  to  Invest  money  to  any  extent 
in  the  further  development  of  the  plan.  The 
enterprise  was  of  such  a  nature  as  to  require 
large  expenditures  and  years  of  effort  While 
recognizing  the  rule  that  in  the  final  analysis 
it  is  the  application  of  water  to  a  beneficial 
DM  within  a  reasonable  time  that  conditions 
tbe  power  of  tbe  approprlator  to  retain  bis 
right  to  carry  water,  and  that  an  approprla- 
tor of  water  to  bO  carried  to  be  used  by  oth- 
ers must  carry  on  his  works  with  diligence 
or  lose  his  priority,  we  are  coDvlnced  that, 
under  all  the  facts  in  this  case.  It  would  be 
hlj^y  Inequitable  and  unjust  at  this  time  to 
oifiirce  a  forfeiture  on  the  ground  of  lack  of 
dUigence,  nonuser,  or  abandonment  We  are 
aware  that  It  has  been  said  that  pecuniary 
difficulties  are  no  excuse  for  failure  to  carry 
on  tncfa  work,  but  an  examination  of  the 


cases  In  which  this  doctrine  has  been  laid 
down  shows  that  the  facta  are  so  dissimilar 
from  the  case  at  bar  that  we  do  not  feel  Jus- 
tified in  adopting  them  as  forceful  authority 
In  this  case.  This  precise  question  may  nev- 
er arise  again  In  this  state  for  by  an  amend- 
ment made  In  1011  to  section  18,  c.  93a,  Comp. 
St,  a  time  is  specifically  limited  for  the  ap- 
plication of  water  and  a  method  of  procedure 
established  by  wldch  the  question  of  nonuser 
or  lack  of  diligence  is  determined. 

[1]  Upon  the  question  whether,  even  if 
the  other  questions  be  decided  In  favor  of 
plalntllEs  and  against  defendants,  plaipUfts 
are  eotiUed  to  the  aid  (tf  a  court  of  equity 
and  are  not  estopped  by  reason  of  their  own 
conduct,  It  is  necessary  to  examine  the  foots 
as  admitted  by  tbe  pleadings  and  the  evi- 
dence. All  parties  who  took  any  part  In  the 
hearing  knew,  or  were  charged  with  knowl- 
edge that  notices  had  been  posted  by  the 
Farmers'  Canal  Company  and  recorded  in 
the  office  of  the  county  vietk  prior  to  the 
taking  effect  of  the  act  (tf  1800.  The  act  of 
1889,  by  antlioTidng  such  filing  and  record- 
ing, constituted  tlie  same  a  puUic  record,  of 
wbtdi  all  persons  Interested  were  bound  to 
take  notice.  These  notices  showed  that  the 
Farmers*  Canal  Company  by  the  first  claimed 
a  quantity  of  water  suffltdent  to  fill  a  canal 
40  feet  wide  on  the  bottom,  and  to  carry  wa- 
ter to  a  depth  of  4  f^  and  by  the  others 
water  in  addition  to  its  former  claim  to  the 
amount  of  200,000  miner's  inches,  tbe  canal 
to  be  80  feet  wide  and  8.84  feet  deep  at  point 
of  divergence,  slope  1  to  1,  with  an  average 
grade  not  greater  than  2  feet  to  the  mU& 
Under  section  32  of  the  act  of  1895,  00  min- 
er's inches  shall  be  deemed  equivalent  to  a 
cubic  foot  of  water  per  second,  so  that  In 
the  aggregate  tbe  waters  claimed  largely  ex- 
ceeded In  quantity  the  1.142</t  cubic  feet  per 
second,  which  were  allowed.  Indeed,  we  find 
no  specific  dental  of  this  knowledge  either  In 
the  pleadings  or  the  evidence.  After  deny- 
ing knowledge  of  the  filing  of  the  claim  of 
the  Farmers'  Canal  Company  with  the  board, 
of  the  hearing  thereon,  and  of  the  opinion 
and  resolution,  the  petition  alleges,  "nor  did 
the  plaintltr  herein  or  Its  grantor  acquire 
any  knowledge  whatever  of  the  above  men- 
tioned transactions  of  said  board  and  Us  sec- 
cretary  for  several  years  after  they  had  tak- 
en place."  This  Is  not  a  negation  of  knowl- 
edge of  the  claims  of  the  Farmers'  Canal 
Company,  but  only  of  knowledge  of  the  trans- 
actions of  the  board.  It  also  amounts  to  an 
admission  that  It  acquired  knowledge  "sev- 
eral years  after"  1896  and  1897  when  the 
transactions  mentioned  took  place.  Tbe  ex- 
pression "several  years  after"  Is  vague  and 
Indefinite,  and,  since  the  language  used  must 
t>e  construed  most  strongly  against  tbe  plead- 
er, It  cannot  we  think  be  taken  to  mean  a 
space  of  about  nine  years  from  July,  1896, 
when  the  hearing  was  had,  and  January, 
1897,  when  the  resolution  passed,  and  the 
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time  when  flie  defendants  began  the  work  of 
reconstruction  and  enlargemwit  on  a  large 
scale  in  Angnst,  1905.  So  tbat  ttiwe  1b  no 
denial  of  want  of  knowledge  even  of  tbe 
board's  action  before  the  latter  tlm& 

[It]  Xhe  petition  alleges  that  the  defend- 
ants "baTe,  through  tMr  duly  authorised 
officers  and  agents,  at  Tarions  times  assert- 
ed and  dedared  that  tbey  have  a  rlg^t  of 
apppoprlfltlon  of  water  ftom  the  North 
Platte  river  to  Qie  extent  at  1,142*/t  coble 
feet  per  sectnid  of  time,  •  •  •  which  Is 
prior  to  the  Hfi^t  of  appropriation  acqoired 
by  this  plaintiff."  The  time  at  which  these 
declarations  wen  made  Is  not  disclosed. 
But,  If  only  recently  made,  the  pleads 
would,  no  doubt,  have  taken  advantage  of 
the  tact  The  evld^ice  also  shows  the  maU< 
Ing  of  notices  and  of  printed  rules  of  pro- 
cedure to  the  plaintiffs  and  that  at  different 
dates  tnm  June  24,  to  October,  ISOS,  the 
plaintifTs  grantor  and  ten  other  claimantB. 
Including  the  Farmers'  Canal  Gon^any,  filed 
dalms  before  the  state  board,  and  ttiat  on 
July  IT,  1896,  another  claim  was  filed  by 
the  owners  of  the  Minatare  dlbdi.  On  the 
same  day  that  the  opinion  on  Farmers*  Canal 
Company  was  filed  by  the  secretary,  he  also 
filed  opinions  in  the  claim  of  the  Enterprise 
Ditch  Company,  plaintiffs'  grantor,  and  In 
those  of  three  of  the  other  plaintiffs.  It  is 
apparent,  therefore,  that  all  claimants  who 
filed  claims  with  or  produced  evidence  be- 
fore the  board  had  notice  of  its  transactiona 
at  least  to  the  extent  of  being  aware  that  a 
hearing  wonld  be  had,  and  were  also  charg- 
ed with  notice  of  the  rules  of  practice  adopt- 
ed by  the  board.  The  evidence  also  shows 
tbat  some  rehea rings,  presumably  on  request, 
were  bad  upon  claims.  In  April,  1902,  the 
Frank  application  was  filed  with  the  state 
board.  In  June,  1902,  the  Farmers'  Irriga- 
tion District  also  filed  a  like  application. 
These  applications  were  contested  before  the 
board.  Appeal  was  taken  to  the  district 
court  and  Supreme  Court  Judgment  was 
rendered  on  June  9,  1904,  in  favor  of  tbe 
Farmers'  Canal  Company  upholding  its  prior 
right  to  the  appropriation  It  claims.  In  1905 
the  Trl-State  Land  Company  expended  $133,- 
066.46  in  their  work  on  the  canal.  In  Au- 
gust, 1906,  It  began  work  on  the  enlargement 
of  the  19-mIle  portion  of  the  canal.  In  the 
spring  of  1907  the  canal  was  constructed  to 
its  full  size  for  a  distance  of  40  miles  below 
the  head  gate.  In  September,  1906,  It  was 
given  leave  by  the  state  board  to  construct  a 
needle  dam  across  the  river  below  tbe  bead 
gate,  and  this  work  was  begun  in  October  of 
that  year.  In  all  there  was  expended  In 
1900  In  these  operations  the  sum  of  $499,491.- 
87.  In  1907  a  new  head  gate  was  built,  and 
tbe  canal  farther  extended  at  an  aggregate 
cost  of  $323,380.87.  In  1908  the  work  was 
continued  at  a  cost  of  $52,410.67.  In  1909 
$404,535.13  was  expended  In  exteosion  and 
improvement   In  1910  work  was  continued 


on  the  head  gates,  needle  dam,  waste  gate  at 
a  totel  cost  of  $19is,529.70.  The  total  amount 
exp«ided  by  the  Tri-Stato  Company  in  con- 
struction from  February,  1005.  to  October 
31,  IMO,  was  ^0S1,188.41,  of  wlilch  amount 
over  $960,000  was  eqwnded  before  the  origi- 
nal petition  In  this  case  was  filed. 

The  question  Is  whether  the  plaintiffs 
could  stand  Idly  by  while  the  d^endauts, 
op«^  dalming  a  prior  sight  to  water  snf- 
fldeiit  to  water  the  lands  for  which  the  ap- 
propriation had  been  allowed  by  the  state 
board,  expended  nearly  a  million  dollars 
in  tbe  work,  and  thn,  after  the  woi^  was 
practically  finished,  enjoin  the  use  of  the 
water  which  the  works  were  constructed  to 
carry.  Und^  section  10  (tf  tlie  act  of  1895. 
the  state  board  Is  required  to  inepare  ana 
render  to  the  Governor  biennially  full  re- 
ports touching  all  the  matters  and  duties  de- 
volving upon  the  board  by  virtue  of  Its  of- 
fice, and  It  Is  provided  that  2,000  copies  of 
the  report  should  be  printed  and  distributed 
according  to  the  provision  of  the  Itfw  provid- 
ing for  the  printing  of  other  state  r^rts. 
This  report  is  a  public  document  of  which 
we  teke  judicial  notice.  The  report  for  the 
years  1807  and  1898  contains  a  table  show- 
ing the  appropriations  from  the  various 
streams  of  the  stete  which  had  been  allowed 
by  the  board  since  its  organization  In  1895, 
with  the  date  of  priority,  and  the  amount 
adjudged  to  each  appropriater.  This  teble 
shows  that  the  Farmers'  Canal  Company  of 
Omaha  had  been  granted  an  appropriation  of 
1,142,87  second  feet  with  head  gate  located 
on  section  3,  town  2,  range  58,  Scotts  Bluff 
county,  with  priority  of  September  16,  1887, 
with  the  conditions  mentioned,  and  also 
shows  the  amount  and  priorities  awarded 
otber  parties  to  this  suit  This  table  Is 
carried  forward  in  each  report  published,  so 
that  the  information  therein  contelned  has 
been  available  to  all  parties  interested  ever 
since  early  in  the  year  1900  until  the  pres- 
ent time.  With  all  these  facts  before  us,  we 
must  find  that  plaintiffs  had  knowledge  of 
the  posted  and  recorded  claims  of  the  Farm- 
ers' Canal  Company,  of  the  passage  of  the 
law  of  1895,  and  of  Its  provisions  requiring 
the  state  board  at  Its  first  meeting  to  make 
arrangements  for  adjudicating  the  priorities 
of  all  "claims  for  appropriation  now  on  rec- 
ord"; of  the  notice  to  appear  before  the  sec- 
retory, and  of  the  rules  prescribed  by  the 
board  as  to  rehearing,  appeals,  and  conteste; 
of  the  practice  of  the  board  In  deciding 
claims  by  written  opinions,  copies  of  which 
were  mailed  to  each  claimant;  of  the  fact 
admitted  in  its  reply  that  ever  since  the 
Trl-State  Land  Company  t>ecame  the  owner 
of  the  canal  "it  claimed  and  still  <dalms  tbe 
right  to  l,142«/7  cubic  feet  per  second" ;  of 
the  vast  undertaking  of  the  defendants  In 
the  completion  of  the  canal,  of  the  exten- 
sive works  of  the  IM-Stete  Company  in 
building  dams  and  head  gates  and  in  excava- 
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tlon,  comparable  only  to  the  construction  of 
a  railroad,  and  of  tbe  expoidltnre  of  hun- 
dreds of  thousands  of  dollars  In  a  sparsely 
settled  coontzy.  Furthermore,  the  claims 
of  all  tbe  parties  except  two  originated  by 
postins  notices  on  the  bank  of  the  stream 
aiMl  zeeording  coi^  In  the  office  of  tbe 
county  dak.  Wh»  the  state,  sought  to  de- 
tenalne  tx  Its  own  pniiKMes  tbe  rights  to 
the  use  of  water  which  had  vested,  so  that 
It  mlsht  apportion  Qiat  which  atm  flowed  In 
the  rirer  bed  subject  to  approinlatlon,  It 
gave  all  of  these  claimants  an  equal  oppor^ 
tunlty  to  assert  their  ctalms.  They  all  took 
sdrantage  of  this  privUege,  their  rU^ts  woe 
detemdned,  and  they  all  acgnlesced.  Oppor- 
tunity for  onatests  of  the  claims  of  others 
whlcli  might  Interfere  with  the  amount  of 
water  each  claimed  was  afforded  each  of 
them  under  the  rules  adopted  which  were 
broagbt  to  their  attention.  They  filed  no 
contests,  took  no  a^^eals,  bht  remained,  ap- 
parently content  to  recognise  the  authority 
ot  tbe  board.  Belying  on  these  conditions, 
as  well  as  upon  the  adjudication,  the  de- 
fendants purchased  the  canal,  worked  upon 
It  for  years,  and  spent  vast  sums  of  money 
In  its  completion  so  as  to  irrigate  the  spedflc 
land  which  It  was  originally  designed  to  re- 
claim. During  all  these  years  no  claim  of 
superior  right  to  this  water  seems  tQ-  bare 
been  made,  though  It  most  be  said  that, 
wben  the  supply  was  short  and  while  the 
defendants  were  not  using  tbe  water,  it  was 
used  by  some  of  the  plaintiffs,  but  this  Is 
customary,  right,  and  proper  when  water 
is  flowing  In  the  stream  unused.  If  a  prior 
approprlator  for  carriage  Is  not  ready  to 
use  water,  tbe  use  of  It  by  another  is  not 
equivalent  to  an  adrerse  user  which  of  It- 
self would  give  notice  of  a  hostile  claim. 
Smith  T.  Duff,  39  Mont.  374,  102  Pac.  981, 
133  Am.  St  Kep.  582;  Featherman  t.  Hen- 
ness^,  43  Mont  810,  IIS  Fac.  983;  Id.,  42 
Mont  535,  113  Pac.  751;  Ison  t.  Sturglll,  57 
Or.  109,  109  Pac  579,  UO  Pac.  535;  Welden- 
stelner  t.  Molly,  65  Wash.  79,  104  Paa  143. 
Undw  these  circumstances,  and  having  this 
knowledge,  it  would  be  contrary  to  the  plain- 
est principles  of  equity  If  plaintiffs  might 
stand  silently  by  seeing  the  defendants  en- 
gage in  such  a  monumental  work  under  claim 
of  right,  and  utter  no  word  of  warning  as 
to  their  own  claims,  which,  if  eventually 
astabliahed,  would  deprive  defendants  of 
(he  water  which  the  canal  was  built  to 
carry,  condemn  the  whole  enterprise  to  fail- 
ure, and  result  in  the  absolute  loss  of  the 
money  expended.  It  would  be  manifestly 
inequitable  and  unjust  to  allow  the  plaiu- 
Uffs  after  the  works  were  practically  flulshed 
and  the  money  expended  to  Insist  upon 
dalms  which  had  they  been  asserted  in  good 
time  would  at  least  have  put  tbe  defendants 
npcn  their  guard,  and  have  given  them  cause 
to  pause  and  hesitate  in  their  expenditures 


until  the  voUdltr  of  their  title  lisd  been  de- 
termined. 

In  Fremont  Ferry  &  Bridge  Go.  r.  Dodge 
County,  6  Neb.  18,  the  facta  were  that  the 
company  sought  to  enjoin  the  county  from 
erecting  a  bridge  which  would  take  away 
tolls  from  a  bridge  built  by  plaintiffs.  It  was 
shown  by  the  answer  that  a  bridge  had  been 
erected  by  the  county  a  part  of  which  was 
out  of  repair  and  which  it  was  about  to  re- 
pair. The  court  said:  "The  silence  of  the 
plaintiff  when  knowing  its  own  rights,  and 
having  full  knowledge  of  the  steps  taken  by 
the  defendants  to  build  the  bridge,  will  estop 
It  after  the  con^etion  of  the  work,  or  after 
large  expenditures  of  money  in  construction 
had  been  made;  for  such  silence  lulls  to  rest, 
Instead  of  warning  to  danger,  and,  in  the 
language  of  tbe  books,  It  becomes  a  fraud." 
In  a  cam  where  a  mlUownor  entitled  to  the 
use  of  water  as  a  riparian  owner  ronalned 
quiescent  while  an  Irrigation  company  ex- 
pended large  sums  In  constructing  Its  canal, 
this  court  refused  to  grant  an  Injunction 
against  the  use  of  the  water  for  Irrigatlcm, 
saying:  "It  Is  dearly  established  by  the 
proofs  that  the  oonstmctlon  of  the  Irrigating 
ditch  was  undertaken  and  carried  out  by  the 
defendant  company  in  good  fkith  In  accord* 
ance  with  tbe  purpose  of  Its  creation,  at  a 
cost  of  many  thousands  of  dollars,  and  in  the 
belief  on  the  part  of  Its  promoters  and  man- 
aging officers  that  It  was  entitled  to  divert 
the  water  of  the  Republican  river.  It  is  also 
practically  undisputed  Hiat  the  plaintiff  was 
from  the  first  fully  advised  of  both  the  un- 
dertaking and  the  purpose  of  the  defendant, 
and  It  Is  certain  that  he  interp(»ed  do  objec- 
tion thereto  until  after  the  substantial  com- 
pletion of  the  work.  The  rule  which  d^es 
relief  in  equity  to  one  who  has  slept  upon 
his  rights  applies  la  all  Its  force  to  cases 
where  tbe  defmdant  Is  engaged  in  a  work  of 
public  Interest  In  fact  there  Is  no  principle 
more  firmly  estabUsbed  in  the  Jurisprudence 
of  this  country  than  that  a  suitor  who  has  by 
his  ladies  made  It  impossible  to  restrain  the 
completion  or  use  of  public  works  without 
great  Injury  to  his  adversary  or  the  public 
will  be  left  to  pursue  his  ordinary  legal  rem- 
edies." Clark  V.  Cambridge  &  Arapahoe  I. 
&  I.  Co.,  45  Neb.  798,  64  N.  W.  289.  See,  also, 
cases  cited  In  each  of  these  opinions.  .New 
York  City  v.  Pine,  186  U.  S.  93,  22  Sup.  Ct 
692,  46  L.  Ed.  820.  We  think  the  cases  cited 
by  plaintiffs  are  so  different  in  the  facts  be- 
fore the  court  that  they  do  not  furnish  any 
guide  In  this  case.  Whether  the  original  ad- 
judication was  more  than  a  mere  adminis- 
trative proceeding  for  the  Information  of  the 
board  or  not,  and  even  If  It  should  be  held 
that  the  right  to  tiie  full  apim>prIatlon  was 
lost  by  nonuser  before  the  Trl-State  Land 
Company  fully  constructed  Its  canal,  we 
agree  that  the  pialntiffa  are  estopped  to 
maintain  this  action. 

la  concluding,  we  may  remark  Uut  tbe 
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evidence  ihows  that  at  tbe  time  tlie  state 
board  made  Uie  detennlnationB  agrlcnlture  by 
liTlgatlon  was  la  its  infancy  Id  tbis  8tat& 
Hie  Tolnme  of  water  flowing  in  the  North 
Platte  river  at  Tarlona  seasons  of  the  year 
had  not  been  definitely  ascertained,  and  the 
actoal  flow  was  largely  a  matter  of  conjec- 
ture. A  number  of  the  determlnatlonB  made, 
therefore,  were  for  water  in  excess  of  the 
actual  amount  which  experience  has  shown 
was  available  for  the  respective  enterprises 
and  which  the  works  could  convey.  Perhaps 
this  fftct  should  be  considered  by  the  state 
board  in  times  of  scarcity,  but  this  Question 
was  not  presented,  and  is  not  decided.  The 
true  test  of  ultimate  right  to  the  v^ater  Is 
Its  actual  application  to  a  beneficial  use. 
The  spirit  and  the  letter  of  the  statute  com- 
pels the  moat  rigid  economy  in  the  use  of 
water  so  that  the  full  benefit  of  It  may  be 
derived.  If  not  in  use  by  prior  approprlators, 
others  may  use  it  No  dog  In  the  monger 
policy  can  apply.  If  the  nonuse  Is  continued 
for  the  statutory  time  the  right  ceases,  may 
be  forfeitea  as  the  statute  provides,  and  more 
diligent  nsers  may  acquire  the  right  to  Its 
use  under  the  authority  of  the  board.  A 
landowner  taking  more  than  he  Is  entitled 
to  Is  liable  in  damages  to  those  injured.  No 
approprlator  Is  entitled  to  more  than  can  be 
beneficially  used  or  more  than  the  least 
amount  which  experience  indicates  is  neces- 
sary for  the  production  of  crops  in  the  ex- 
ercise of  good  husbandry. 

We  find  It  unnecessary  to  consider  the 
Questions  presented  as  to  the  rights  of  the 
plaintiffs  and  cross-petitlonera  between  each 
other  since  the  result  reached  eliminates  the 
same. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  dismissed,  but  without 
prejndloe  aa  to  any  controversy  betweot  die 
lAalntlffli  and  croas-peUttmiem 

HAMER,  J.  (concurring  In  part  and  dis- 
senting In  part).  I  concur  in  tiie  opinion  so 
far  as  it  reverses  the  Judgment  of  the  dis- 
trict court,  and  no  further.  I  am  unwilling 
to  adopt  the  views  expressed  In  the  opinion, 
and  dissent  from  them.  I  am  unwilling  that 
the  case  shall  be  dismissed,  and  dissent  from 
so  much  of  the  opinion  as  directs  Its  dismis- 
sal. Only  that  amount  of  water  should  be 
adjudged  to  the  main  ditch  which  can  be  ap- 
plied to  a  beneficial  use.  The  amount  of 
water  applied  should  be  with  due  regard  to 
the  rights  of  other  approprlators,  and  where 
the  first  approprlator  falls  to  apply  all  the 
water  within  the  limits  of  his  appropriation 
to  a  beneficial  use,  and  there  is  an  excess  of 
watOT  w4ilch  is  not  applied,  the  same  shall  be 
for  the  use  of  the  next  approprlator  in  the 
order  of  priority,  and  there  should  be  no  ap- 
propriation except  for  an  actual  beneficial 
use.  The  ditch  should  not  be  held  entitled 
to  appropriate  water  over  and  above  that 
which  Is  intended  tot  an  Immediate  beneficial 


use,  and  water  not  so  diverted  and  used 
should  belong  to  the  next  approprlators  la 
order  of  priority.  As  between  ditches  there 
should  be  a  pro  rata  distribution  of  water 
based  npoa  the  amount  each  ditch  has  law- 
fully appropriated  and  applied  to  a  beneficial 
use,  and  not  exceedlne  the  limit  of  each  ap- 
propriation. 


HOBBISSET  V.  WAIT,  SecietAty  ef  State 
(No.  17^) 
(Snpreme  Court  of  N^wika.    Nor.  1,  1912.) 

fSyUabut  ly  the  OourtJ 
L  Blectionb  (S  121*)  —  NoiaiTAinoNs  —  Fob- 

UATTON  OF  NSW  PaBTIBS. 

Under  the  provisions  of  seetiMi  4S,  c.  62, 
Laws  1907,  providing  for  the  formation  of  new 
political  parties,  it  is  not  essential  that  the  500 
electors  who  must  be  present  at  a  mass  state 
ronvention  to  form  a  new  party  idiall  be  the 
identical  500  electors  wbo  are  required  to  sign 
an  agreement  to  form  such  new  party  and  sup- 
port its  nominees  at  the  next  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Gent.  Dig.  {  116 ;  Dec  Dig.  {  121.*] 

2.  BUClTOnB  (I  120*)  —  NOMITTATIONS  —  OOM- 
VBNTIOM  OH  COUUIITBE. 

Sections  39,  40.  c  62,  Laws  1907,  provid- 
ing for  the  nominanon  of  candidates  by  a  con- 
^entlML  or  committee  of  a  political  party,  apply 
to  nomlnatloDS  by  new  parties  for  general  elec- 
tions, as  well  as  to  nominations  made  by  previ- 
ously organised  parties  to  be  filled  at  special 
elections,  and  for  offices  excepted  from  the  pro- 
visions of  the  act. 

[Ed.  Note.— For  otiier  cases,  see  Blectlons, 
Dec  Dig.  f  120.*] 

3.  Elections  (g|  125. 139*)  —  Nomikations  — 
FiUKG  Ckbtificatb  of  Nouination. 

Where  a  new  party  is  formed  after  the 
time  fixed  by  tiie  statutes  for  the  holding  of  the 
regular  primary  elections,  nomlnatioDB  tor  can- 
didates of  such  party  may  be  made  by  mass 
convention  held  under  the  provisions  of  section 
45,  c.  52,  Laws  1907 ;  and  certificates  of  nomi- 
nation of  such  candidates  may  be  filed  with  the 
proper  officer  at  the  time  spedfied  in  aaetioD  40 
of  the  same  act. 

[Ed.  Note. — For  other  cases,  see  SQections. 
Cent.  Dig.  H  IIT,  127 ;  Dec.  Dig.  H  126. 130.*] 

4.  BLECnONB  (I  10*)  —  CONBTITCnOirAI.  AVD 
StaTDTOBT  FBOVIBIOirB  —  BlQHT  90  FBEB 

BLSonos. 

In  constming  statutes  relating  to  the  ex- 
ercise of  the  elecuve  franchise  and  to  the  nomi- 
nation of  candidates  by  political  parties,  either 
at  primaries  or  by  conventions  or  committees, 
the  court  should  construe  doubtful  or  ambigu- 
ous statutes  in  the  light  of  the  constitutloQal 
provision  tliat  "all  elections  shall  be  free;  and 
there  shall  be  no  hindrance  or  impediment  to 
the  right  of  the  qualified  voter  to  exercise  the 
elective  franchise."   Const  art  It  i  22. 

[Ed.  Note. — For  other  cases,  see  Rlectlona, 
Cent  Dig.  I  7;  Dec  Dig.  |  10.*] 

(Additional  SyUahua  hy  Editorial  Staff.) 
6.  Elections  (|  120*)— Prim  a  rtes— "Cbbtifi- 

OATE  OP  NOUINATION  FOB  A  NEW  PaBTT." 

The  phrase  "certificste  of  nomination  for  a 
new  party,"  as  used  in  Laws  1907,  c.  52,  |  40. 
providing  for  the  filing  of  "certificate  of  nomina- 
tion for  a  new  party,"  construed  to  mean  the 
necessary  certificate  wboi  nominated  by  con- 
vention and  not  by  direct  primary. 

[Ed.  Note.— For  other  cases,  see  Blectloas, 
Dec.  Dig.  I  12a*} 


•For  other  cbmi  see  ume  topic  and  section  NUMBEB  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Barlei  ft  Rap'r  Indazss 
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Appeal  from  District  Ooort,  Lanearter 

County;  Cosgrave,  Jndge. 

Action  by  Andrew  M.  Morrtssey  against 
Addison  Wal^  Secretary  of  State.  From  a 
jodgment  for  defendant  plaintiff  anwala. 
Afflrmed. 

Uomlng  &  Le4wlth  and  A.  U.  Iforrlseey, 
all  of  libuMln,  fi>r  appellant  Grant  Q.  Mar- 
tin, Jease  K  Boot,  and  a  O.  Flansburg,  all 
of  Lincoln,  for  appellee. 

LETTON,  J.  Tbla  la  an  appeal  from  a 
lodgment  of  tbe  district  court  of  lAdcaster 
conaty  sostalnlng  tbe  right  of  the  candidates 
of  the  Progressive  party  to  bare  their  names 
minted  on  flu  official  ballots  for  tbe  general 
eieetlOB  In  1912.  Tbe  facta  seem  to  be  as 
follows:  A  mass  convention  to  form  a  new 
party  waa  held  In  Lincoln  on  September  8, 
1912.  On  the  afternoon  of  that  day  the 
meeting  was  adjoamed  until  evaitng,  at 
wta{^  time  Governor  Johnson  of  California : 
was  advertised  to  speak.  A  large  number  of 
people  gath««d  aod  were  pnaeat  at  the 
evoilng  meeting.  The  chairman  of  the  meet- 
ing read  tbe  proposed  Prc^esslve  party 
platform,  which  was  adopted  by  a  viva  voce 
vote;  After  tbe  address  of  Governor  John- 
son bad  been  delivered  and  a  number  of 
persons  bad  left  tbe  hall,  the  persons  whose 
rights  are  In  dispute  In  this  case  were  nomi- 
nated as  candidates  of  the  Progressive  party. 
On  September  13,  1912.  fhwe  were  filed  In 
tbe  office  of  the  Secretary  of  State  Ave  sepa- 
rate documents,  each  bearlqg  the  following 
lieadlng:  "We,  the  undersigned,  qualified 
electors  of  the  state  of  Nebraska,  in  mass 
oonvoitlon  assembled,  do  hereby  associate 
ourselves  together,  and  agree  to  form  a  new 
political  party,  to  be  designated  the  'Pro- 
gressive^ party,  and  we  do  hereby  agree  to 
aflUlate  with  said  par^,  and  to  support  Its 
nominees  at  the  next  general  election." 
These  papers  were  bound  together  and  filed 
with  the  Secretary  of  State  as  one  docu- 
ment The  total  number  of  signatures 
thereon  exceed  500  in  number.  There  was 
also  attached  an  affidavit  by  'one  Van  Meter 
in  sobstance  stating  that  he  Is  a  qualified 
elector;  that  at  the  mass  convention  at 
which  tbe  Progressive  party  was  organized 
ts  a  new  party  be  had  charge  of  and  wit- 
nessed the  signatures,  and  saw  the  electors 
sign  the  same  and  agree  to  support  its  nomi- 
nees at  the  next  general  election;  and  that 
he  Ta>ily  believes  them  all  to  be  qualified 
electors  of  the  state.  On  the  same  day  a 
certificate  of  nomination  and  oath  in  prop- 
er form  were  filed  In  the  office  of  tbe  Sec- 
retary of  State,  signed  by  Irthur  G.  Wray, 
as  dialrman,  and  John  C.  Sprecher,  as  sec- 
retary of  the  convHition.  Within  three 
dSTB  after  the  filing  of  this  certificate  of 
nomination,  the  plaintiff,  wbo  is  a  candidate 
for  the  office  of  Attorney  General  on  the 
ticket  of  tbe  Democratic  party,  filed  writ- 
toi  objections  <^llenglng  the  legality  ot 
the  formation  of  the  new  party  and  tbe 


validity  of  the  certificate  of  nomination. 
The  Secretary  of  State  fixed  a  time  and 
place  for  a  hearing  and  notified  the  several 
candidates.  At  the  hearing  evidence  was 
tak^  and  the  objections  were  overruled. 
A  bill  of  exceptions  mm  prepared  and  an 
appeal  taken  to  the  district  court  of  lAncas- 
ter  county,  which  affirmed  and  sustained 
the  action  of  the  Secretary  of  State. 

[1]  At  the  bearing  before  the  Secretary 
of  State,  it  was  oontraded  that  the  Progew- 
sive  party  was  not  legally  organised,  be- 
cause the  600  persons  who  signed  the  agree- 
ment to  form  a  new  party  were  not  Identi- 
fied as  being  members  of  the  mass  conven- 
tion; but  this  contention  was  virtually 
waived  at  the  argument  before  this  court 
There  Is  no  definite  proof  that  500  electors 
wore  not  present  at  the  convention.  The 
evidence  Is  conflicting  on  this  point  but 
seems  to  preponderate  In  favor  of  the  de- 
cision of  tbe  Secretary  of  State.  Further- 
more, there  is  no  requirement  In  tbe  statute 
that  tbe  COO  electors  wbo  sign  tbe  agree- 
mwt  must  be  the  identical  persona  who 
were  present  at  tbe  convention.  Appellant 
concedes  that  the  primary  law  of  1907  Is  in 
force,  except  as  modified  by  cbapter  46, 
Laws  1911,  but  argues  that  the  Progressive 
party  is  not  entitled  to  a  place  upon  the 
ballot  at  the  1912  election,  for  the  reason 
that  section  46,  c  62,  Laws  1907,  provides: 
"Such  new  party  shall  be  entitled  to  have  a 
separate  party  ballot  at  the  next  primary 
election  held  thereafter."  He  says  in  this 
connection  that  "the  Legislature  did  not  In- 
tend that  such  new  par^  shall  be  entitled 
to  a  party  ticket  at  the  next  general  elec- 
tion," but  that  it  would  be  entitled  to  a 
party  ticket  "at  the  flrat  primary  held  there- 
after," and  that  if  the  party  was  not  or- 
ganized In  time  to  get  its  ticket  In  the  field 
by  means  of  a  primary  election  before  the 
general  election  It  must  wait  until  the  next 
primary,  so  that  It  may  get  its  ticket  la  the 
field  through  the  regular  idiannel.  TiUs 
view  would  bar  tiiese  candidates  from  the 
1912  election. 

[2,  S]  The  provision  for  tbe  organisation 
of  new  parties  Is  contained  In  section  46, 
c.  52.  Laws  1907  (Ann.  St  1911,  |  6905; 
Comp.  St  1911.  c.  26,  I  118s).  which  Is  a 
part  of  the  law  relating  to  primary  elections. 
The  section  is  lengthy,  and  will  not  be  copied 
here  in  full.  It  contains  the  requlrttnent 
hereinbefore  refored  to  that  there  shall  be 
600  electors  present  at  a  mass  state  con- 
vention and  tbe  same  number  of  signers 
to  an  agreement  to  form  a  new  party.  It 
also  contains  the  forcing  quotation  that 
"such  new  party  shall  be  entitled  to  have  a 
separate  party  ballot  at  the  next  primary,** 
etc.  'l*bls  section,  when  considered  with  tbe 
requirement  of  the  statute  that  all  nomi- 
nations be  made  by  primary  elections,  might 
Justify  tbe  thought  that  mass  convoitlons 
can  only  form  a  new  political  organization, 
and  that  its  candidates  must  be  named  at 
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the  next  primary;  bnt  a  rlew  of  other  sec- 
tions of  the  statute  leads  to  a  different  con- 
clusion. Section  89  of  the  same  act  pro- 
vides; "All  nominations  for  candidates  of 
any  political  party  for  office  to  be  filled  at 
a  special  election  or  any  other  office  to  be 
HUed  by  the  electors,  excepted  from  the  pro- 
rlslons  of  this  act,  shall  be  nominated  by 
a  convention  or  committee  of  their  political 
party,"  etc;  and  provides  further:  "It  Is 
the  intmtlon  that  the  manner  provided  in 
this  section  for  the  nomination  of  officers 
named  herein,  by  a  convention  or  committee, 
shall  apply  only  where  snch  officers  are  to 
be  chosen  at  a  special  election."  etc.  Sec- 
tion 40,  la  substance,  provides  that  when 
nominations  are  made  by  a  convention  or 
committee,  as  provided  for  in  section  39, 
the  certificates  of  nomination  to  be  filed  with 
the  Secretary  of  State  shall  be  filed  not  less 
than  26  days  before  the  election ;  but  it  pro- 
vides further:  "Certificates  of  nomination 
for  a  new  party  may  be  filed  with  the  Sec- 
retary of  State  or  the  county  or  municipal 
clerk  twenty-five  or  twenty  or  fifteen  da^ 
before  the  election,  as  the  case  may  require." 

[fi]  Construing  the  several  sections  of  the 
statute  together.  It  seems  clear  that  the 
"certificate  of  nomination  for  a  new  party" 
mentioned  In  section  40  applies  to  the  neces- 
sary certificate  when  a  nomination  is  made 
by  convention,  and  cannot  possibly  apply  to 
a  nomination  made  by  a  primary  ejection, 
as  shown  by  the  returns  thereof,  in  which 
latter  case  no  nomination  certificate  is  re- 
quired. The  limit  within  which  snch  nomi- 
nating  certificate  may  be  filed  with  the  Sec- 
retary of  State  is  much  later  in  point  of 
time  than  that  fixed  for  canvassing  the  re- 
turns and  for  the  certification  to  the  Secre- 
tary of  State  of  the  results  of  a  primary 
election.  It  seems  clear,  therefore,  that  a 
new  party  may  be  formed  after  the  time 
when  it  is  possible  for  it  to  participate  in 
the  regular  primary  election. 

[4]  It  Is  proper  to  say  that  it  is  the  duty 
of  the  courts,  in  construing  statutes  provid- 
ing for  printing  the  names  of  candidates  of 
both  old  and  new  political  organizations  up- 
on the  ballot,  to  do  so  in  the  light  of  the 
constitutional  requirement  tbat  "all  elections 
shall  t>e  free;  and  there  shall  be  no  hin- 
drance or  Impediment  to  the  right  of  the 
qualified  voter  to  exercise  the-  elective  fran- 
chise." Const,  art  1,  f  22.  The  Legis- 
lature may  regulate  the  manner  of  nomina- 
tion of  candidates  whose  names  shall  be 
printed  at  public  expense  upon  the  official 
ballot  It  may  and  patently  does  recognize 
the  existence  of  political  parties  and  the 
formation  of  new  parties  in  this  connection. 
Its  regulations  In  this  respect  are  within 
its  powers,  provided  that  they  are  reasonable 
and  do  not  unnecessarily  hami>er  or  impede 
the  right  of  a  voter  to  vote  for  whomsoever 
be  pleases  at  the  general  Section. 

We  are  of  opinion  that  under  the  plain 
provisions  of  the  sections  of  the  statute  re- 


ferred to  the  candidates  of  the  Pn^rearivfr 
party  are  ^titled  to  a  place  upon  the  offi- 
cial ballot.  The  opinion  of  the  Secretary 
of  State  and  the  Judgment  of  the  district 
court  are  affirmed. 

HAMER,  J.  (concurring).  On  the  28th  day 
of  September,  1912,  the  appellant,  Andrew  M. 
Morrtssey,  filed  his  petition  In  the  district 
court  of  Lancaster  county,  aliening:  That 
he  was  a  qualified  elector  of  Nebraska,  eligi- 
ble to  the  office  of  Attorney  General,  and 
nominated  at  the  primary  electioQ,  April  10, 
1912,  as  the  Democratic  candidate  for  said 
office,  and  that  he  received  his  certificate  of 
nomination  and  Is  entitled  to  have  his  name 
printed  on  the  official  ballot  That  the  de- 
fendant, Addison  Walt,  Is  the  Secretary  of 
State,  and  that  it  Is  his  duty,  as  Secretary, 
to  certi^  to  the  several  county  clerks  the 
nominations  of  all  candidates  named  by  the 
political  parties,  In  order  tbat  the  names  may 
be  printed  <hi  the  official  ballot  to  be  used  at 
the  November  Section.  That  at  the  time  be 
WW  nominated  tlurs  was  no  political  party 
In  Nebraska  known  as  the  PxogresslTe  party. 
That  on  Sq;itember  13, 191%  there  were  filed 
in  the  office  o£  the  Secretary  State  certain 
documents,  reading:  ".^reonent  to  Form 
New  Party.  We^  the  underslged,  qnalifled 
electors  of  the  state  of  N^raska,  In  mass  con- 
vratlon  assembled,  do  hereby  associate  oar- 
selves  together,  and  agree  to  form  a  new  po- 
litical party,  to  be  designated  the  'Progres- 
sive' party,  and  we  do  hereby  agree  to  affili- 
ate with  said  party,  and  to  support  Its  nom- 
inees at  the  next  general  election."  That 
there  was  appended  to  the  said  documents 
the  affidavit  of  G.  O.  Van  Meter,  setting  forth 
"tbat  he  Is  a  qualified  elector  of  this  state, 
and  that  at  the  mass  convention  held  In  tbe- 
clty  of  Lincoln  on  September  S,  1912,  at 
which  the  Progressive  party  was  formed  and 
organized  as  a  new  party,  that  be  had  charge 
of  and  witnessed  the  signatures,  and  saw  the 
electors  preceding  sign  the  agreement  to  form 
said  new  party  and  to  support  Its  nominees 
at  the  next  general  election,  and  tbat  he 
verily  believes  them  all  to  be  qualified  elec^ 
tors  In  the  state."  That  on  said  13th  day  of 
September,  at  the  time  of  filing  the  said  al- 
leged agreement,  there  was  also  filed  in  the 
office  of  the  Secretary  of  State  a  document 
purporting  to  be  a  certificate  of  nomination 
for  the  several  state  offices  Involved  and  for 
presidential  electors  and  for  United  States 
Senator,  and  designating  said  several  can- 
didates. The  certificate  of  nomination  certi- 
fies that  at  a  mass  convention  held  In  the 
city  of  Lincoln  September  3,  1912,  a  new 
party  was  then  and  there  organized  under 
the  name  of  the  "Progressive  Party,"  and 
that  not  less  than  500  electors  participated 
in  the  convention.  It  was  further  alleged 
tbat  there  was  a  less  number  than  GOO,  and 
that  tb^  wwe  composed  of  persons  of  both 
sex^ 
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It  la  objected  Mr.  Morriasey  tbat  there 
Is  DO  1^1  aattiorlty  to  bold  political  conven- 
tlona  to  nominate  candidates  for  any  of  said 
offices*  and  tbat  tbe  laws  of  the  state  problbU 
tbe  making  of  nomlnatlonB  for  said  offices  by 
political  conTentlODB;  tbat  said  pretended 
conTendon  did  not  represent  a  political  party 
castlnc  1  per  eaxt  of  the  yotea  at  tbe  last 
gaeral  election;  that  tbe  purpose  of  hold- 
ing said  convention  was  to  dieorganlse  ex- 
IsUng  political  parties  and  to  Impair  tbe  val- 
ue of  the  several  nondnatkms  given  to  can- 
didates for  said  several  offices.  It  was  fur- 
tber  objected  that  tbe  names  at  said  candi- 
dates so  claimed  to  be  nominated  should  not 
be  certified  to  the  county  derks  of  the  sev- 
eral counties  as  candidates  of  said  Progres- 
sive party,  and  be  objected  to  any  certificate 
being  made  by  tbe  Secretary  of  State ;  that 
upon  tbe  filing  at  said  objections  the  Secre- 
tary of  State  fixed  a  time  for  the  hearing  at 
2  o'clock  In  the  aftrano<m  6f  September  18, 
and  at  said  time  ai^  place  tbe  objector 
appeared  in  person  and  by  attorneys,  and 
■aid  candidates  also  appeared  by  attorneys, 
and  evidence  was  Introdnced  and  the  mat- 
tee  was  argned  to  the  Secretary  of  State,  who 
tbereopon  entered  an  order  overrallng  said 
objections  and  filed  a  written  opinion  assign- 
ing bis  reasons  therefor;  tbat  on  the  2d  day 
of  CkrttAer  said  cause  was  presented  for  re- 
view before  the  Honorable  P.  James  Cos- 
srave^  one  of  the  Judges  of  tbe  district  court 
of  Lancaster  county,  who,  after  argument, 
entered  an  order  sustaining  the  action  of  the 
Secretary  of  State  and  denying  the  relief 
prayed  for  In  the  petition ;  that  it  was  found 
npoD  tbe  stipulation  and  agreement  between 
the  parties  that  the  Progressive  party  was 
duly  organized,  and  its  nominees  duly  nom- 
inated and  legally  c^tlfled  to  tbe  Secretary 
of  State;  and  tbat  they  are  entitled  to  a 
place  on  the  official  ballot  as  the  candidates 
of  the  Progressive  party.  It  was  therefore 
ordered,  considered,  and  adjudged  that  the 
said  order  of  the  Secretary  of  State  be 
in  all  things  confirmed  and  'approved,  and 
that  the  proceedings  of  the  said  objector,  An- 
drew M.  Morrlssey,  be  dismissed. 

The  case  comes  to  this  court  to  review  the 
jQdgment  rendered  In  the  district  court  It 
Is  contended  that  the  Judgment  of  the  district 
court  should  have  been  in  favor  of  said  Mor- 
rlssey and  against  the  defendant,  Wait,  and 
that  an  order  should  have  been  entered  en- 
johting  tbe  Secretary  of  State  from  certify- 
ing tbe  names  of  said  candidates  to  the  sev- 
eral coonty  clerks  to  be  placed  upon  the  of- 
fldal  ballot 

It  appears  from  an  examination  of  the  rec- 
ord that  there  was  a  mass  convention  held 
iQ  Lincohi,  at  the  dty  Auditorium,  September 
3, 1912,  and  that  more  than  500  electors  were 
la  attendance  and  participating.  It  is  con- 
toided  that  In  tbe  afternoon  there  were  less 
than  250  votov  present  in  the  Auditorium ; 
tot  It  further  appears  that  later  In  the  eve- 


ning there  was  an  Immense  avdlenceb.  It  Is 
alleged  tbat  tdie  electors  came  for  tbe  pur^ 
pose  of  bearing  Oovemor  Johnson  of  Cali- 
fornia deliver  a  speech.  It  must  be  admitted 
that  if  a  large  number  of  electors  were  there 
tbat  they  may  have  been  there  for  the  pur- 
pose of  participating  in  the  convention,  as 
also  for  the  purpose  of  bearing  tbe  speech. 
It  being  admitted  tbat  a  large  audlmce  had 
assembled,  it  Is  impossible  to  say  for  what 
particular  purpose  they  were  ther&  It  is 
contended  that  the  papers  signed  were  in  five 
s^rate  parts,  altbough  they  all  read.  In 
substance,  tbe  same  way.  It  would  not  be  ex- 
pected that  678  names  would  all  be  placed  mi 
one  long  paper,  when  It  would  be  much  more 
convenient  to  pot  them  on  five  papers.  This 
objection  Is  purely  technical  and  without 
merit 

A  consideration  of  the  statute  would  seem 
to  dispose  of  the  questions  presented.  Sec- 
tion 118a,  c.  26,  Comp.  St  1911,  would  seem 
to  furnish  statutory  authority  tor  organizing 
a  new  party  in  the  state  It  provides:  "Elec^ 
tors  may  form  a  new  party.  •  ♦  •  In  or- 
der to  form  a  new  party  there  shall  be  pres- 
ent at  a  mass  convention  electors  to  the  num- 
ber  of  at  least  five  hundred  (500)  in  a  state 
convention."  Section  llTf,  c:  26,  Ck>mp.  St 
1911,  p.  923,  provides  tbat  "tbe  name  of  no 
candidate  shall  be  printed  upon  an  official 
primary  ballot  unless  at  least  thirty  &0)  daya 
prior  to  such  inlmaxy"  nomination  papers  be 
filed. 

It  is  provided  by  section  llSn,  c  26,  Comp. 
St  1911,  that  "certificates  of  nomination  for 
a  new  party  may  be  filed  with  the  Secretary 
of  State  or  the  county  or  municipal  clerk 
twenty-five  or  twenty  or  fifteen  days  before 
tbe  election,  as  the  case  may  require."  The 
foregoing  section  provides  that  this  may  be 
done  In  nominations  tbat  are  made  by  con- 
vration  or  committee.  The  foregoing  sections 
seem  to  dispose  of  the  matter.  It  would  seem 
not  to  be  the  intention  of  the  primary  act  to 
abrogate  tbe  right  of  electors  to  form  a  new 
party ;  but  apparently  the  thing  contemplat- 
ed is  to  perpetuate  the  right  to  form  new 
parties.  Whether  it  Is  essential  that  the  par- 
ticular 600  electors  who  must  be  present  at 
a  mass  state  convention  to  form  a  new  party 
ahall  be  the  Identical  electors  who  are  con- 
templated by  the  act  as  necessary  to  sign  an 
Agreement  to  form  such  new  party  may  be 
debiftable.  Section  45,  c.  62,  Laws  1907,  pro- 
vides, among  other  things,  that  "in  order  to 
form  a  new  party  there  shall  be  present  at 
a  mass  convention  electors  to  the  number  of 
at  least  five  hundred  (000)  in  a  state  conven- 
tion," and  electors  to  "at  least  the  number 
specified  shall  sign  an  agreement  to  form 
such  new  party  and  support  its  nominees  at 
the  next  election";  but  tbe  act  does  not 
say  tdie  same  600  at  the  convention  shall  sign 
the  agreement  It  would  be  a  harsh  con- 
struction of  tbe  act  to  say  that  the  same 
500  who  attend  tbe  convention  shall  also  sign 
the  agreement. 
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There  Is  a  oontenUon  made  that  the  pur- 
pose of  forming  the  new  party  Is  sot  to  bear 
immediate  fntlt,  and  that  the  sew  party  Is 
sot  to  have  recogsltloD  us  til  after  It  has 
voted  at  a  primary.  This  Is  sot  according 
to  the  American  idea,  and  It  woald  be  emin- 
ently unjust  It  would  be  directly  In  conflict 
with  section  22  of  the  Nebraska  6111  of 
Rights,  which  provides:  "All  elections  shall 
be  free ;  and  there  shall  be  no  hindrance  or 
Impediment  to  the  ri^t  of  a  qualifled  voter 
to  'exerdse  the  elective  franchise." 

Secretary  of  State  Walt  acted  upon  the  evi- 
dence brought  before  talm.  His  oonduelon 
seems  to  have  been  a  pri^r  on&  It  was  sus- 
tained by  the  district  court  of  Lancaster 
county.  It  would  be  nnfair  to  many  thou- 
sand electors  of  the  state  of  Nebraska  to 
prevent  them  from  voting  for  the  candidates 
of  their  choice. 


HSSLMINO  et  aL  V.  ITORRESTER  et  aL 
(No.  17^72.) 

(Supreme  Court  of  Nebraska.   Nov.  1,  1812.) 

(BvUttlv  &v  the  Court) 

1.  Ejectioent  (H  41*)  —  Pbocbxdingb  ~  Pabt 

TIES. 

Where  parties  entitled  to  the  poesesdon 
of  land  in  arranging  for  tlie  cxuDmencement  of 
an  action  to  recover  such  poueBsion  execute  to 
tbeir  attorneys  a  quitclaim  deed  to  an  nndivid- 
ed  half  of  such  land  under  an  agreement  that 
8uch  deed  1b  to  be  held  as  •ecurity  only  for  the 
services  to  be  rendered  by  such  attorneys  in 
their  behalf,  such  deed  is  m  effect  a  mortgage, 
and  does  not  render  it  necessary  to  join  the 
grantees  therein  named  as  plaintiffs  In  such  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  If  132-130 ;  DecTDig.  i  41.*] 

2.  Appbai.  and  Ebeob  1195*) — ^Rkvisw— 
Sdccebsive  Apfeals— Law  of  the  Case. 

"The  decision  of  questions  presented  to  this 
court  in  reviewing  the  proceedings  of  the  dis- 
trict court  becomes  the  law  of  the  case,  and, 
for  the  purposes  of  the  litigation,  settles  con- 
clusively the  points  adjudicated.  Anheoaer- 
Busrb  Brewing  Asa'n  v.  Hier,  61  Neb.  G82,  85 
N.  W.  832. 

[Bd.  Notfc — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  4661-4666;  Dec.  Dig.  { 

8.  Tbial  (5  141*) — DiBEcnoN  of  Vebdict^ 

Undispdted  Evidence. 

In  the  trial  of  an  action  In  ejectment, 
where  the  undisputed  evidence  clearly  estab- 
lishes the  right  of  posBession  to  be  in  one  of 
the  parties  to  such  action,  it  is  not  error  for 
the  court  to  direct  the  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  336;  Dec.  Dig.  {  141.*] 

4.  InsTBUcnoNS  bt  Coubt— No  Ebbob. 

The  instruction  given  by  the  trial  court  ex- 
amined, and  held  to  have  properly  submitted  to 
the  jury  the  only  controverted  question  of  fact 
in  the  case. 
Hamer,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Dawson  Coun- 
ty; Crimes,  Judge. 

Action  by  Charles  O.  Helming  and  others 
against  Ehnll  O.  Forrester  and  others.  From 


a  Judgment  tot  plalnttffi,  defendants  ai^eal. 
Affirmed. 

B.  A.  Oook,  of  Lexington,  tor  KppeXlanta. 
Douglas  Doremore,  of  Omalia,  B.  Spear 
and  F.  7.  Mack,  both  of  Albioii,  and  Edwin 
Yall,  of  Semird,  for  appellees. 

FAWOETFT,  J.  HiIs  case  was  advanced  un- 
der our  rules ;  it  being  its  second  appearance 
in  this  court  Onr  former  opinion  will  be 
found  reported  in  87  Neb.  488, 127  N.  W.  878. 
The  facts  are  therdn  stated,  and  need  not 
be  repeated  here.  After  the  case  was  remand- 
ed, the  petition  was  amended  by  adding  the 
averment  "that  said  plaintiffs  have  a  legal 
estate  in  and  are  entitled  to  the  possession 
of  said  described  premises,  and  said  defend- 
ants since  the  2Sth  day  of  December,  1901, 
have  nnlawfotly  kept,  and  sttU  nnlawfnlly 
keep,  the  plaintiffs  out  of  the  possession  of 
said  premises."  .A  jury  was  impaneled,  and 
the  trial  proceeded  upon  the  theory  that  It 
was  an  action  in  ejectment 

The  interest  of  Minnie  G.  Helming  and  of 
her  heirs,  defendants  herein,  the  void  char- 
acter of  the  decree  of  the  connty  court,  the 
right  of  the  plaintiffs  to  prosecute  the  action 
for  possession,  and  the  defense  of  the  statute 
of  limitations  are  all  disposed  of  by  oar 
former  opinion,  which  is  now  the  law  of  the 
case.  The  only  questions  presented  here 
which  were  not  disposed  of  there,  are:  (1) 
The  plea  of  a  defect  of  parties  plalntifl.  (2) 
Did  the  district  court  err  in  declining  to  sub- 
mit to  the  jury  more  than  the  simple  ques- 
tion as  to  the  valne  of  the  rents  and  profits 
of  the  land  In  dispute  for  the  years  1905  to 
1908  Inclusive? 

[1]  The  contention  that  there  Is  a  defect 
of  parties  plaintiff  is  based  upon  the  fact 
that  about  two  months  prior  to  the  com- 
mencem^t  of  the  action  the  plaintiffs  ex- 
ecuted to  their  attorneys  a  quitclaim  deed 
to  an  undivided  one-half  of  the  land  in  con- 
troversy. The  uncontradicted  evidence  Is 
that  the  deed  was  made  and  delivered  as 
security  only  for  the  servicee  to  be  rendered 
by  counsel  under  their  contract  of  employ- 
ment The  deed  was  In  effect  a  mortgage, 
and  it  was  not  necessary  to  Join  the  grantees 
therein  named  as  plaintiffs. 

[3]  The  evidence  b^ng  undisputed  that 
the  only  interest  defendants  have  In  the  land 
is  as  the  surviving  husband  and  son  of  Min- 
nie C.  Helming,  deceased,  who  was  the  sur- 
viving spouse  of  William  F.  Helming,  deceas- 
ed, in  whom  the  tittle  and  ownership  of  the 
property  was  vested  at  the  time  of  his  death, 
and  that  the  plaintiffs  are  the  heirs  at  law 
of  the  said  William  F.  Helming,  the  right 
oC  possession  of  the  plaintiffs  was  so  con- 
clusively established  that  there  was  nothing 
upon  that  point  to  submit  to  the  jury.  In 
the  trial  of  an  action  in  ejectment  where 
the  undisputed  evidence  clearly  establishes 
the  right  of  possession  to  be  in  one  of  the 


*For  otbw  cues  Ms  same  topic  and  section  NUUBBR  In  Dw.  Sis.  ft  Am.  Dig.  Key-No.  SerlM  ft  Rap'r  Ind«xM 
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parties  to  sach  action,  It  Is  not  error  for  the 
CO  art  to  direct  the  verdict 

The  Jad^ent  of  the  district  conrt  being 
in  harmony  with  our  former  c^dnlon,  and 
being  tailj  anstained  by  the  evidence  it  Is 
affirmed. 

HAMER,  J.'  (concurring  In  condnslon  and 
dissenting  as  to  reasons  given).  As  stated  In 
the  main  opinion,  our  former  opinion  la  re- 
ported In  87  Neb.  438,  127  N.  W.  373,  and 
It  would  not  be  necessary  to  write  this  opin- 
ion if  It  were  not  for  the  fact,  as  the  writer 
conceives,  that  material  matter  is  left  out  of 
the  main  opinion.  It  Is  stated  in  the  first 
opinion  that  WUUam  F.  Helming  died  Intes* 
tate  December  5, 1889,  without  Issue,  leaving 
ft  widow,  ailnnie  O.  Helming;  that  his  moth- 
er, Charlotte  Hellnlng,  and  his  brothers, 
Charles  O.  Helming  and  Otto  B.  Helming, 
and  bis  sister  Minnie  Sill,  were  his  onlj; 
heirs;  that  his  mother  died  soon  thereafter, 
and  that  her  Interest  descended  to  the  broth- 
ers and  the  sister  above  mentioned,  who  were 
the  plaintiffs  In  the  action  brought  In  the  dis- 
trict court ;  that  the  widow  made  application 
to  the  county  court  under  the  provisions  of 
chapter  67,  Laws  1S89,  known  as  the  "Baker 
Decedent  Law,"  to  have  the  homestead  as- 
signed to  her ;  that  action  was  taken  by  said 
court  setting  aside  and  assigning  to  her  the 
homestead  of  the  deceased,  consisting  of  160 
acres  of  land ;  that  she  afterwards,  married 
EmU  O.  Forrester,  and  thereafter  died  leav- 
ing the  defendant  Paul  Forrester,  a  minor, 
as  the  sole  issue  of  that  marriage ;  that  dur- 
ing coverture  Minnie  C.  Helming  Forrester 
and  her  husband  executed  a  mortgage  on  the 
premises  to  one  Leflang,  which  mortgage  was 
afterwards  assigned  by  said  Leflang  to  said 
EmU  O.  Forrester;  that  the  mortgage  and 
assignment  appear  on  the  records  of  said 
Dawson  county;  that  the  said  Minnie  C. 
Helming  Forrester  and  the  defendants  have 
bad  possession  of  the  premises  ever  since  the 
death  of  William  F.  Helming ;  that  the  plain- 
tiffs brought  their  action,  alleging  that  they 
were  the  heirs  of  William  F.  Helming  and 
the  owners  In  fee  of  the  premises,  and  that 
the  proceedings  by  which  the  county  court 
attempted  to  assign  the  title  In  fee  to  Mrs. 
Helming  were  void;  that  they  prayed  that 
the  cloud  upon  the  title  created  by  the  de- 
cree and  the  mortgage  and  assignment  might 
be  set  aside  for  an  accounting  of  the  money 
paid  by  the  defendants  for  the  benefit  of  the 
estate  and  for  the  rents  and  profits  received 
and  £or  the  possession  of  the  premises ;  that 
the  answer  pleaded  the  decree  of  the  cotmty 
court,  the  passage  of  the  curative  act  of 
AprO  9,  18^,  the  payment  of  certain  mort- 
gage indebtedness  upon  the  land  In  reliance 
apon  the  title  of  Minnie  O.  Helming  and  title 
^  adverse  possession  ever  since  the  entry  of 
the  decree  in  1800.  The  defendants  prayed 
that  their  title  be  quieted  and  for  general 
eqtdtaMe  r^ef ;  that  the  reply  alleged  that 
the  cnratlve  act  was  void  being  In  violation 


of  the  Constitution  of  the  state,  and  denied 
the  other  allegations  In  the  answer;  that, 
upon  the  trial  in  the  district  court,  the  court 
found  that  the  defendants  and  Mrs.  Helming 
had  been  in  the  adverse  possession  of  the 
land  since  the  20th  day  of  March,  1890;  that 
since  the  date  of  the  decree  in  the  county 
court  no  right  of  plaintiffs  in  the  real  estate 
had  been  admitted  or  recognized  by  Mrs. 
Forrester  or  the  defraidants,  and  that  the  de- 
cree quieted  the  title  In  the  defendants.  The 
material  matter  left  out  of  the  main  opinion 
is  that  after  the  case  was  remanded  by  this 
court  to  the  district  court  of  Dawson  conn- 
ty,  and  there  was  an  amendment  thereafter 
made  to  the  petition  by  adding  the  averment, 
"that  said  plaintiffs  have  a  legal  estate  In 
and  are  entitled  to  the  possession  of  said 
described  premises,  and  that  said  defendants 
since  the  25th  day  of  December,  1001,  have 
vnlawfuUy  kept  *  *  *  the  plaintiffs  oat 
of  the  possession  of  the  said  premises,"  that 
the  Judgment  rendered  was  upon  this  new 
state  of  &cts,  and  therefore  the  farther 
statement  contained  in  the  second  paragraph 
of  the  syllabus  of  the  present  main  opinion 
that  "the  decision  of  questions  presented  to 
this  court  in  reviewing  the  proceedings  of 
the  district  court  becomes  the  law  of  the  case, 
and  for  the  purposes  of  the  litigation  settles 
conclusively  the  points  adjudicated,"  was 
wholly  inapplicable.  The  old  adjudication 
could  not  adjudicate  a  new  set  of  facts.  As 
the  prayer  to  the  first  petition  was  to  set 
aside  the  cloud  upon  the  title  created  by 
the  decree  and  the  mortgage  and  the  as- 
signment tbereof  and  for  an  accounting 
of  the  money  paid  by  defendants  for  the 
i  benefit  of  the  estate  and  for  the  rents  and 
;  profits  received,  and  for  which  the  plaln- 
I  tiffs  would  in  equity  be  liable,  and  to  enter 
a  Judgment  In  conformity  with  such  findings, 
and  the  prayer  of  the  defendants  was  that 
their  title  be  quieted  and  for  general  equi- 
table relief,  the  case  then  made  was  one  in 
equity  to  quiet  title,  and  the  amendment 
thereafter  made  was  for  "an  execution  for 
the  delivery  of  the  possession  of  said  prem- 
ises and  costs"  and  changed  the  nature  of 
the  case  to  a  law  action. 

In  the  present  case  the  defendants*  an- 
swers were,  in  effect,  general  denials  and  a 
plea  of  defective  parties  plaintiff,  and  the 
case  was  tried  before  a  Jury  and  proceed- 
ed apparently  upon  the  theory  that  It 
was  an  action  In  ejectment,  although  it 
had  formerly  proceeded  as  an  action  to 
quiet  tlUe.  The  defendants  requested  an 
Instruction  submitting  the  ownership  of  the 
land  to  the  Jury,  but  the  Instruction  was 
refused.  The  court  submitted  to  the  Jury 
but  one  Instruction  which  was  to  find  the 
value  of  the  rents  and  profits  of  the  land  In 
dispute  for  the  years  1905,  1906,  1907,  and 
1908.  There  was  a  finding  by  the  Jury  un- 
der the  direction  of  the  court  that  the  plain- 
tiffs were  entitled  to  and  should  recover  pos- 
session of  the  land,  and  there  was  also  a 
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finding  that  the  plalntifb  shonld  recover  $000 
for  rents  and  profits.  There  was  a  Judgment 
on  the  verdict  for  the  plaintiffs.  It  will  be 
seen  that  the  action  was  treated  hy  the  par- 
ties and  by  the  court  as  one  in  ejectment 
The  Judgment  rendered  is  a  Judgment  In 
ejectment.  The  main  opinion  Is  also  Inad- 
vertently without  a  statement  that  the  orig- 
inal case,  upon  which  the  former  opinion  of 
this  court  was  founded,  proceeded  as  an  ac- 
tion to  quiet  title  while  the  second  case  after 
the  amendment  was  made,  and  touching 
which  tbe  present  opinion  was  rendered,  pro* 
ceeded  as  an  action  for  the  possessloa  of 
real  property. 

It  Is  contended  by  the  defendants  that  it 
is,  not  a  question  whether  this  court  held 
the  decree  of  the  county  court  to  be  void, 
but  did  Mrs.  Helming  assert  rights  under  the 
decree  of  the  county  court  which  were  rec- 
ognized by  the  district  court,  however  er- 
roneously, and  of  which  facts  the  plalntifFs, 
or  part  of  them,  had  notice  at  that  time.  It 
is  contended  by  the  defendants  that  the  stat- 
ute of  limitations  would  begin  to  run  from 
that  tbne,  and  that,  If  Mrs.  Helming  asserted 
her  rights  by  reason  of  the  decree,  her  ad- 
Terse  posKSslon  would  begin  at  that  date, 
not  because  of  tbe  decree,  but  because  of  the 
ass^lon  of  the  right.  It  is  also  contended 
by  the  defendants  that  the  second  fact  which 
enters  into  their  case  Is  the  transfer  by  the 
plalntifFs  to  two  of  their  attorneys  of  one-half 
of  the  land  in  controversy  by  quitclaim  deed, 
and  before  the  suit  was  originally  com- 
menced. This  seems  to  be  the  only  conten- 
tion of  the  defendants  answered  by  tbe 
main  opinion.  Defendants  also  contend  that 
tbe  am^ed  pleadings  have  so  changed  the 
Issues  from  what  they  were  at  the  first  trial 
that  the  defendants  are  In  no  manner  bound 
by  tbe  opinion  of  the  court  toaching  the 
former  trial.  They  earnestly  contend  that 
title  to  the  land  is  in  the  defendants  by  ad- 
verse possession. 

It  is  contended  by  tbe  defendants  that  the 
petition  and  answer  necessary  to  a  decree 
In  the  district  court  should  have  been  ad- 
mitted In  evidence.  They  were  offered  by 
the  defendants  and  their  admission  was  de- 
nied by  tbe  trial  court.  It  is  claimed  that 
th^  were  competent  evidence  because  tbey 
showed  an  assertion  of  absolute  title  to  the 
land  In  controversy  by  said  Minnie  G.  Helm- 
ing under  tbe  said  decree.  It  la  claimed  that 
by  tbe  proceedings  of  the  district  court  di- 
rect Imowledge  was  brought  home  to  the 
plaintiffs  that  Minnie  0.  Hehnin^  was  not 
claiming  simply  a  life  estate  in  the  land,  but 
that  she  was  claiming  an  absolute  title  in 
fee.  It  Is  contended  by  the  defendants  that 
from  the  time  Mrs.  Helming  filed  her  answer 
in  tbe  district  court  In  the  case  brought  by 
Charles  G.  Helming  for  an  order  to  sell  tbe 
real  estate  to  pay  debts  that  the  plaintiffs 
knew  that  she  was  holding  the  land  claiming 
to  be  the  owner  in  fee,  and  that  this  was 


Buffldent  to  support  the  running  of  tbe  stat- 
ute of  limitations  In  her  favor,  except  the 
one  concerning  the  quitclaim  deed  to  coun< 
sel  Deremore  and  Mack.   These  contentions 
of  the  defendants  do  not  seem  to  be  answered 
In  tbe  main  opinion.    There  is  seemingly  a 
mistake  In  suggesting  that  they  were  adjudi- 
cated in  the  former  case,  because,  for  the 
reasons  stated,  they  would  not  have  been  ad- 
judicated. Our  court  has  held  that  the  stat- 
ute of  limitations  begins  to  run  as  to  the 
right  to  quiet  title  as  soon  as  an  action  might 
be  brought  for  that  purpose ;  that  such  ac- 
tion may  be  brought  before  the  expiration  of 
a  life  estate  and  as  soon  as  the  right  accrues 
to  the  remainderman.   It  is  perhaps  confus- 
ing that  there  should  be  such  a  distlnctioa 
between  the  time  when  the  statute  begins  to 
run  as  to  the  right  to  quiet  title  and  when 
it  begins  to  run  as  to  the  rl^t  to  acquire 
possession.    Whether  this  should  be  may  ht* 
debatable.    It  is  clear  that  the  rule  laid 
down  by  this  court  provides  a  time  when 
the  statute  begins  to  run  as  to  tbe  right  to 
quiet  title,  and  still  a  different  time  when. 
It  b^ns  to  run  as  to  the  right  to  recover 
possession,  but  In  each  case  dependent  upon 
the  time  when  the  right  accrues.   In  the  In- 
stant case  it  is  the  opinion  of  the  majority 
of  the  court  that  the  statute  did  not  begin  to 
run  as  to  the  right  to  recover  possession  un- 
tU  Minnie  G.  Helming  died,  when  her  life 
estate  was  extinguished.  It  may  be  contend- 
ed with  a  degree  of  planslblli^  and  force 
that  as  soon  as  Minnie  O.  Helming  claimed 
title  as  against  O.  O.  Helming,  who  was 
trying  to  sell  the  land  as  on  adminlstratorp 
and  claimed  that  she  was  the  owner  of  the 
property,  and  that  she  had  acquired  it  by 
decree  of  the  county  court  under  the  Baker 
Decedent  Act,  and  that  the  district  court 
had  ratified  lier  claim,  that  then,  because  of 
these  things,  the  statute  of  IlmUatkma  should 
begin  to  run.   It  Is  claimed  that  the  prln- 
!  dple  announced  in  Hobson  t.  Huxtahle,  79 
Neb.  334,  112  N.  W.  658,  and  On  rdbearlne, 
TO  Neb.  840,  U6  N.  W.  278,  should  deter- 
mine this  case.  That  case  involved  the  con- 
sideration of  a  petition,  plradings,  and  evi- 
dence, showing  that  one  Annie  B.  Hobson 
died  August  17.  1888,  intestate^  leaving  her 
surviving  husband,  John  H.  Hobson,  and  her 
children,  John  J.,  aged  1  year.  Boy  J.,  aged 
7  years,  Ida  Belle,  aged  14  years,  and  Oeorge 
W..  aged  18  years ;  that  at  tha  time  of  her 
death  she  was  "s^ed"  of  a  quarter  section, 
of  land  upon  which  she  had  resided  with  tier 
husband  and  family  for  several  years  pre- 
ceding her  death;  that  tbe  land  did  not 
exceed  in  value  over  and  above  Incumbrances 
^,000,  and  coosUtnted  the  family  homestead, 
if  occupying  It  as  a  family  residence  was  a 
sufficient  selection  under  the  homestead  law  ; 
that  on  October  27,  1888,  one  Palmer  waa 
appointed  as  administrator  of  the  estate  of 
the  deceased,  and  in  May  filed  his  petitioii 
under  tbe  statute  for  license  to  sell  lands  to 
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pay  debts;  that  sncb  license  was  granted  by 
tite  district  court  and  the  premlaes  were  sold 
October  S4,  lfi90,  to  one  Charles  Huxtable, 
«  defendant,  and  the  sale  was  conflnned  and 
the  administrator  conveyed  the  premises  to 
the  parchaser  who  went  into  possession  un- 
der his  deed ;  and  that  his  wife  remained  In 
actual  posaesdon  until  the  final  Judgment 
of  the  court,  and  the  prayer  ot  the  petition 
was  for  a  decree  declaring  the  admlniatra- 
tor'B  deed  to  be  void.  The  defendants  Ida 
Belle  and  George  W.  JSobson  filed  an  answer 
admitting  the  allegations  of  the  petition^  the 
death  of  John  H.  EEohsiHit  and  asserting  tl- 
tie  In  themselves,  and  aaUog  that  th^  rl^ts 
be  investigated,  and  that  the  defendants  Huz- 
taUe  be  ejected  from  the  premises.  Axatnst 
these  daCendantB  Hobsoa  there  was  a  plea  of 
Ae  statnte  of  llndtattnis  by  the  def^dants 
Huxtable.  There  was  a  decree  in  the  dis- 
trict court  quieting  title  in  the  four  Hobsons 
tohject  to  tbe  Uba  of  a  mortgafe  whidx  had 
beak  paid  by  the  money  received  from  the 
porchaan*  at  the  admbtistrator'a  sale.  The 
Hnxtables  appealed.  Th^  contended  that 
tbe  use  of  the  propntgr  as  a  family  home  was 
tnsufBdent  to  abow  that  the  homestead  was 
selected  with  the  consent  of  the  wife,  and 
as  tb  the  defendants  Ida  Belle  Hobson  and 
George  W.  HObsm  It  waa  cmtended  by  tbe 
Hnxtables  that  more  than  10  years  had 
elapaed  since  they  became  of  age,  and  that, 
thttefor^  th^  were  barred  by  tbe  statute  of 
Umitatlons.  lUls  court  held  that  it  would 
be  presoDwd  from  the  nse  of  the  property 
as  a  homestead  that  the  wife  consented  to 
dudi  nse,  and  held  that,  upon  the  death  of 
the  wUe^  the  homestead  descoided  to  tbe 
husband  during  his  life,  and  upon  his  death 
hi  fee  to  tbe  children,  and  that  the  licoise  of 
the  administrator  was  void,  though  the  pro- 
ceedinss  were  r^olar.  It  was  held  that  sec- 
tion 57.  c.  73,  Gomp.  St.  1906,  provides 
"that  an  action  may  be  brought  and  pros- 
ecuted to  final  decree,  Judgment  or  order,  by 
any  person  or  persons,  whether  in  actual  pos- 
session or  not,  claiming  title  to  real  estate 
against  any  person  or  persons  who  claim  an 
adverse  estate  or  Interest  therein,  for  the 
purpose  of  determining  such  estate  or  Inter- 
est, and  quieting  the  title  to  said  real  es- 
tate," while  section  SO  contains  the  further 
provision  that  "any  poson  or  persons  hav> 
ing  an  interest,  remainder,  or  reversion  in 
the  real  estate  shall  be  enUtied  to  all  tbe 
rights  and  benefits  of  this  act"  It  was  con- 
tended by  the  attorney  for  the  defendants 
Ida  BeHe  Hobson  and  George  W.  Hobeon 
that  the  claim  set  np  in  th^  answer  was  to 
t«  omsldered  as  an  action  in  the  nature  of 
ejectmoit,  and  that  snch  an  action  could 
not  accrue  to  them  during  tbe  life  of  John 
H.  Hobson,  the  life  tenant  The  defendants 
Huxtable  contended  that  since  the  Huxtables 
<iid  not  claim  under  John  H.  Hobson,  and 
could  not  claim  to  be  the  owners  of  his  In- 
terest for  life,  an  action  by  the  heirs  to  ob< 
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tain  possession  could  have  been  as  well  main- 
tained before  as  after  his  death.  In  the  first 
opinion  this  court  says:  "We  are,  however, 
imable  to  regard  this  suit  as  an  action  in 
the  nature  ot  ejectment.  Tbe  plalntlfTs  suit 
was  to  quiet  tltie,  and,  if  we  admit  this 
claim  of  the  defendants  Ida  Belle  and  George 
W.,  we  are  committed  to  the  anomalous 
proposition  that  two  tenants  in  common  can 
join  in  an  action  which  shall  be  on  the  part 
of  one  an  action  to  quiet  tltie,  and  on  the 
part  of  the  other  an  action  In  ejectment" 
T)ils  court  then  further  says  in  the  first 
opinion  that  the  two  actions  are  Incompati- 
ble; that  tbey  require  different  methods  of 
trial  and  a  different  Judgment  at  the  end 
of  the  triaL  In  the  first  opinion,  at  con- 
siderable length,  the  court  emphasizes  the 
Impossibility  of  Joining  two  such  diverse  ac- 
tions, but  in  Uke  second  opinion,  delivered  on 
the  rehearing,  this  court  said  that  If  a  re- 
mainderman, not  being  under  disability,  fail- 
ed for  10  years  after  Ms  cause  of  action  ac- 
crued to  commence  his  suit,  then  that  he 
would  be  barred  by  the  statute  of  limita- 
tions from  maintaining  his  action  to  quiet 
title,  and  that,  if  the  remainderman  should 
be  under  a  legal  disability  when  the  cause 
of  actlcu  accrued,  the  statoto  would  not 
commence  to  run  against  him  until  the  dta- 
abiUty  was  ronoved,  and  the  court  held: 
"The  remainderman's  estate  in  the  home- 
stead will  not  support  an  action  in  eject* 
ment  dmring  the  lifetime  of  the  life  tenant, 
and  the  statute  of  limitations  will  not  com- 
mence to  run  against  that  possessory  action 
until  the  demise  of  the  surviving  vponse." 
In  tlw  seventh  paragnu)h  of  the  syllabus  in 
the  second  opinion -this  court  announced  tbe 
doctrine:  "In  an  equitable  action  to  set  aside 
a  deed,  where  Uie  right  of  possession  is  in 
issue  and  depends  upon  principles  of  equity 
that  must  necessarily  be  determined  by  tiie 
court,  it  Is  the  duty  of  the  court  to  deter- 
mine the  right  of  possession,  if  all  parties 
in  interest  are  before  the  court,  and  put  tbe 
parties  mtttied  thereto  into  possession." 
Now,  in  that  case  it  was  not  tbe  petition 
which  demanded  possession.  That  seems  to 
have  demanded  that  a  deed  be  declared  void, 
but  the  defendants  Ida  Belle  Hobson  and 
George  W.  Hobson  In  their  answer  and  cross- 
petition  prayed  the  court  to  put  them  in  pos- 
session. They  were  In  court  alleging  facts 
which  entitled  them  to  brii^f  ejectment,  and 
they  Insisted  that  the  court  should  render  a. 
Judgment  putting  tbem  In  possession.  By  the 
first  opinion  In  the  case  they  were  denied 
tbe  claim  which  they  made  and  which  had 
been  granted  tbem  in  the  district  court  and 
a  Judgment  of  the  district  court  was  re- 
versed as  to  them  and  their  action  dismissed : 
tbe  court  remarking:  "It  is  a  practical  as 
well  as  a  legal  impossibility  to  join  two 
such  diverse  actions."  In  the  second  opinion 
no  such  difficulty  was  encountered,  and  the 
opinion  was  unanimous.   The  writer  of  the 
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former  opinion  concurred  In  the  opinion  up- 
on tbe  rebearlng.  In  the  latter  opinion  It 
was  said  that  more  than  10  years  intervened 
between  the  majority  of  the  defendants  Ida 
Belle  and  George  W.  Hobson  on  the  one 
band,  and  the  commencement  of  the  action 
on  the  other,  and  therefore  that  the  statute 
of  limitations  barred  the  action  of  the  said 
defendants  Hobson  to  quiet  their  title  to  the 
real  estate  involved  (First  Nat  Bank  v.  PU- 
ger,  78  Neb.  168,  110  N.  W.  704,  126  Am.  St. 
Rep.  592;  Bolmes  v.  Mason,  80  Neb.  448,  114 
N.  W.  606),  and  therefore  that  the  district 
court  erred  in  quieting  their  title  to  the 
said  real  estate;  but,  as  tbey  were  betOTG 
the  court  demanding  the  possession  of  their 
part  of  the  land,  the  only  relief  they  were 
entitled  to,  and  the  court  had  the  right  to 
award  that  possession.  It  would  do  so  (Albin 
V.  Parmele,  70  Keb.  746^  09  N.  W.  646) ;  that 
all  the  allegations  In  the  petition  were  ad- 
mitted In  tbe  answer  and  cr<»s-petition ;  that 
the  claim  was  made  by  the  cross-petitioners 
that  they  were  entitled  to  the  immediate 
possession  of  the  land,  and  that  they  were 
kept  oat  of  that  possession  by  their  codefend- 
ants,  the  Huxtables,  and  asking  Judgment 
ejecting  the  Huxtables;  that  the  allegations 
of  the  petition  and  cross-petition  were  to  be 
cfflisldered  together,  and  tbat,  so  consider- 
ing ttieni,  tbe  dtfeodants  Hnxtable  were  adr 
vised  of  the  nature  and  extent  of  tbe  claim 
made  by  the  Hobson  heirs,  both  plaintiffs  and 
defendants;  that  the  plaintiffs  prayed  for 
equitable  relief  and  possession  and  tbe  de> 
fendant  bdra  for  possession  only,  and  that 
tbe  court  would  read  the  petition  and  cross- 
petition  together,  and  tbe  allegations  of  the 
first  pleading  might  be  considered  to  aid  the 
lack  thereof  In  the  other.  Railway  Officials  & 
Employes'  Accident  Ass'n  t.  Drummond,  66 
Neb.  iOtS.  76  N.  W.  S62.  The  former  opinion 
in  this  court  was  vacated  and  also  the  de- 
cree of  the  district  court,  and  a  decree  was 
entered  In  tbis  court  and  In  conformity  with 
tbe  opinion  rendered  npon  the  rehearing. 

Minnie  O.  Helming  died  in  December,  1901. 
and,  until  that  event,  an  action  In  eject- 
ment could  not  he  maintained  to  recover 
possession  of  the  premises  because  she  had 
ber  life  estate  therdn  as  the  surviving 
spouse  of  ^iniUam  F.  Homing.  As  the  right 
of  any  plaintiff  to  maintain  an  action  for 
the  possession  of  said  premises  could  not  ac- 
crue until  that  time,  the  statute  of  limita- 
tions did  not  begin  to  run  until  that  time 
was  reached.  Tbe  petition  in  this  case  was 
filed  June  25,  1908,  and  tbe  amendment 
thereto  containing  the  allegation  concerning 
the  plaintiffs'  alleged  possessory  right  to  the 
premises  was  made  by  leave  of  tbe  court 
February  28.  1911.  It  will  therefore  be 
seen  that  the  10  years  required  for  a  bar 
against  the  plaintiffs*  action  had  not  expired 
at  the  time  of  the  amendment  to  the  peti- 
tion, and  the  action  was  therefore  well  with- 
in tbe  time.    Under  the  rule  In  Hobson  v. 


Huxtable,  supra,  the  cause  of  action  for  tbe 
possession  of  the  proper*ty  having  been 
brought  witbin  10  years  from  tbe  termination 
of  tbe  life  estate,  it  was  not  barred. 

But  In  the  opinion  of  the  writer  it  Is  not 
a  question  of  whether  Mrs.  Minnie  0.  Helm- 
ing had  a  good  title  by  reason  of  tbe  pro- 
ceedings in  the  county  court,  and  by  reason 
Of  tbe  proceedings  In  tbe  district  court  in 
which  O.  G.  Helming  was  prevented  from 
obtaining  a  license  to  sell  the  homestead  for 
the  payment  of  alleged-debts  against  the  es- 
tate. If  Mrs.  Helming  asserted  that  she  was 
tbe  owner  of  the  property,  and  claimed  the 
property  by  a  title  ever  so  inadequate,  the 
statute  of  llmitatloDs  ought  to  have  begun 
running  at  that  time,  and  in  that  event  ber 
heirs  would  be  tbe  owners  of  tbe  property. 
It  may  be  ai^ued  that,  as  ber  claim  was  bas- 
ed upon  an  Insufficient  and  unauthorized 
proceeding,  therefore  everybody  would  take 
notice  that  she  had  nothing.  But  she  did 
have  poss^ion,  and  she  was  claiming  the 
title.  As  this  court  has  construed  the  law 
in  Hobson  v.  Huxtable,  supra,  no  action  for 
possession  could  be  brought  a^lnst  Mrs. 
Helming  as  long  as  her  life  estate  contlnned, 
and  therefore  no  action  could  be  brought  for 
tbe  possession  of  the  premises.  That  is  un- 
doubtedly tbe  law,  hot  that  Is  sUU  not  aa 
answer  to  the  question  as  to  wbdtier  Mrs. 
HeLmlng  bad  no  right  to  daim  possessiwi  by 
reastm  <tf  an  inadequate  and  InsufBciait  title, 
and.  If  she  did  exercise  audi  a  rigbt,  wbetb- 
er  Uie  statute  would  not  then  begin  to  mn. 
There  Is  danger  tbat  tida  court  nu^  have 
confused  tbe  existence  of  on  actoal  legal 
right  wltb  tbe  rigbt  of  on  nnfonnded  (doini 
of  possession.  Mrs.  Helming  forfeited  noth- 
ing reason  of  mfliHng  onfonnded 
claim.  The  lawful  daim  ctf  possession  may 
originate  in  on  nnauthwlced  possession 
which  cannot  be  legally  defended.  The  run- 
ning of  the  statute  of  limitations  detomlnes 
tbe  right  and  nof  tbe  legallty'of  Oie  claim. 

At  the  trial  of  the  instant  case  GDiadeB  O. 
Helming  testified,  as  shown  tbe  abstract; 
that  "on  January  4,  ViOS,  myselt  my  broth- 
er, and  sistw  made  deed  for  an  undivided 
onenhalf  Interest  in  this  land  to  Douglas 
Deremore  and  Fred  J.  Mack.  We  made  the 
deed  as  a  gnorontr  for  the  attorn^'  pay 
in  this  suit  and  a  previous  one.  We  executed 
and  delivered  the  deed  to  tbem  to  secure  tbe 
attorneys  for  %beir  pay  In  this  case.  I  will 
say  in  the  previous  case  and  aU  cases,  all 
cases  that  might  come  up  ciniceming  this 
land."  This  testimony  is  not  diagmted  la 
any  way.  It  appears  to  be  a  iMt  that  a 
quitdalm  deed  was  made  to  secure  the  at- 
torneys their  fee.  This  deed  was  made  to 
secure  the  attorneys  their  fee  in  case  tbey 
succeeded  in  winning  tbe  suit.  Unless  the 
defendants  have  In  some  way  been  misled  to 
their  prejudice  by  the  quitelalm  deed  to 
Deremore  and  Mack,  it  is  difficult  to  under- 
stand why  th^  have  any  legal  or  moral 
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right  to  shelter  themselves  behind  the  techni- 
cal alleged  rule  whldi  would  forbid  inqairy 
coQcemlug  what  the  deed  actually  was  as 
between  the  parties  and  the  purpose  for 
nUch  it  was  made.  In  Stall  v.  Jones,  47 
Neb.  706,  66  N.  W.  6j53,  this  court  held:  "In 
tills  state  8  deed  absolute  in  form  passes  the 
legal  title,  although  intended  as  security  for 
a  debt,  and  for  most  purposes  treated  aa  a 
nior^ge."  In  the  same  case  It  Is  said:  "Bat 
in  this  state  a  deed  absolute  in  form,  al- 
though intended  as  security  and  in  general 
treated  as  a  mortgage,  passes  the  legal  title 
to  the  mortgagee" — citing  Gallaeher  v.  Old- 
dlitga,  33  Neb.  222,  49  N.  W.  1126,  and  Har- 
rington T.  Birdsall,  38  Neb.  176,  56  N.  W. 
ySL  Bat  in  these  the  question  was  not 
raised  as  It  Is  raised  In  this  case  simply  as 
a  bar  to  prevent  the  assertion  of  a  right 
otherwise  considered  as  well  founded  in  law 
and  equity.  In  this  same  case  of  Stall  v. 
Jones,  Commissioner  Irvine,  delivering  th« 
opinion  of  this  court,  cited  Shubert  v.  Stan- 
ley, 52  Ind.  46,  TruU  v.  Skinner,  17  Pick. 
(Mass.)  213,  and  Carpenter  v.  Carpenter,  70 
111.  45T,  to  show  that,  when  the  mortgagor 
roluutarily  flnmnders  the  defeasance  or 
abandons  the  payment  of  the  debt,  the  con- 
Tcfance  thai  becomes  absolute,  and  vests 
complete  title  In  the  mortgagee.  In  Oalla- 
Sber  V.  Oiddlngs,  supra,  there  was  neglect 
by  plaintiff  after  a  decree  Id  hia  favor  per- 
inittfaig  redemptton  to  pay  the  money  dae 
and  thereupon  tiie  potion  was  dismissed. 
It  wm  be  seen  that  In  all  these  cases  there  is 
comethlng  to  be  done  before  the  title  of  the 
mortgagee  becomes  absolntfe  Section  lOfiBQ, 
inn.  St.  Teada:  "In  tbe  absence  of 

stlpnlatlons  to  tlie  contraiy,  the  mor^^or 
of  real  estate  retains  the  legal  title  and 
rigbt  of  possosion  thereof."  The  quitclaim 
deed  given  In  the  Instant  case  was  treated 
by  tbe  parttea  to  it  as  a  nwrtgage,  and  was 
BO  Int^ded  by  them.  We  know  of  no  rea- 
son why  the  defendants  should  be  allowed  to 
bare  it  considered  as  an  absolute  oonv^ance 
cimtiary  to  the  Intention  of  the  parties  to 
It  Section  29  of  tbe  Olvll  Code  provides: 
"Every  action  mnst  be  prosecnted  in  the 
ume  tbe  real  party  In  Interest,  ezc^t  as 
otbOTdse  provided  In  section  32."  The 
plaintlfrs  are  the  real  parties  In  Interest, 
and  thtfefore  have  the  right  to  prosecute 
tbe  uaae. 

I  dissent  from  tbe  second  pan^;raph  of  the 
syllabDs  because  the  same  Is  not  applicable 
to  this  case.  When  the  former  opinion  waa 
iellTered,  tbe  issnes  under  the  pleadings 
were  not  the  same  aa  th^  are  In  tbe  Instant 
cue. 

1  dloent  aa  to  the  time  wbm  the  statute 
of  limitations  sboold  begin  to  run  vaidep  the 
possession  and  Claim  of  rl^t  to  possession 
by  Mrs.  Helming,  but  under  the  rule  laid 
down  in  HtrtMBon  t.  Huxtable,  sniwa,  relnc- 
teotly  concur  In  tbe  Judgmoit  of  afflrmanc« 
vbicfa  will  have  to  be  rendered. 


ABENDS  V.  GRAND  BAPID3  RT.  00. 
(Supreme  Court  of  Michigan.    Nov.  8,  191SL) 
Master  and  Servant  (S  180*>— Ik  juries  to 

Sebvant— Fei-LOW    Servant  AcT^"ItAlL- 

ROADs"— Street  Railroads. 

Fellow  Servant  Act  (Fab.  Laws  1909,  No. 
101),  abolishing  the  defense  of  fellow  servant 
in  actions  for  injuries  to  railroad  employees,  ia 
entitled  "An  act  to  prescribe  the  liability  of 
common  carrier  railroad  companies  to  their  em- 
ployes," and  section  1  of  the  act  makes  it 
applicable  lio  every  common  carrier  railroad 
company  in  the  state.  Eeld  that,  since  street 
railroads  are  common  carriers,  the  word  "rail- 
road" was  sufficiently  broad  to  include  street 
railroads,  and  that  tbe  act  was  therefore  not 
limited  to  commercial  railroads,  but  included 
street  railroads  as  well. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  359-363,  363-368;  Dec. 
Die.  §  180.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6899-6908;  vol.  8»  pp.  7777, 
777a] 

Error  to  Superior  Gonrt  of  Grand  Bai^ds; 
William  J.  Stuart,  Judge. 

Action  by  Richard  Arends  against  tbe 
Grand  Rapids  Railway  Company.  Judgmoit 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Argued  before  MOORE.  G.  J.,  and 
STEBRB,  McALVAY,  BROOKE,  STONE, 
OSTBANDER,  and  BIRD,  JJ. 

B.  A.  Maher,  of  Grand  Rapids,  for  appel- 
lant Klelnhans  &  Knappen,  of  Grand  Rap- 
ids, for  ai^lle& 

BIRD,  J.  White  In  the  service  of  defend- 
ant, as  a  conductor  on  one  of  its  street  cars 
In  the  city  of  Grand  Rapids,  the  plaintiff  was 
Injured.  He  concedes  that  bis  Injuries  arose 
through  the  negligence  of  the  motorman,  his 
fellow  servant,  but  insists  that  bis  case  does 
not  fall  for  that  reason  because  it  conies  with- 
in the  fellow  servant  Act  No.  104  of  tbe  Laws 
of  1909.  The  contention  of  defendant  is  that 
the  act  applies  only  to  railroads  that  are 
incorporated  vmier  the  general  railroad  act, 
and  that  It  has  no  reference  to  street  rail- 
ways. The  sole  question,  therefore,  presented 
for  our  solution  Is  whether  the  act  applies 
to  street  railways. 

The  title  of  the  act  Is,  "An  act  to  prescribe 
the  liability  of  common  carrier  railroad  com- 
panies to  their  employte."  The  express  lan- 
guage of  section  1  of  the  act  makes  It  ap- 
plicable to  "every  common  carrier  railroad 
company  in  this  state."  It  bas  been  many 
times  held  by  the  courts  that  the  term  "rail- 
road" Is  broad  enough  to  include  street  rail- 
ways. Johnson's  Adm'r  t.  Hallway,  10  Bush 
(Ky.)  231;  Ueberman  v.  Hallway,  141  III. 
140,  SO  N.  B.  544;  Mechanlcvllle  Street  Ry. 
V.  Boston  &  Maine  Ry.,  171  N.  Y.  689.  64  N. 
B.  611,  09  L.  B.  A.  489;  Bafferty  RaUway, 
147  Pa.  679,  23  AtL  884.  30  Am.  St  Rep.  763; 
Katzenbei^  t.  Law,  90  Tenn.  236,  16  S.  W. 
611,  13  L.  R.  A.  185.  26  Am.  St  Rep.  681 ; 
Savannah,  etc.,  Ry.  v.  Williams,  117  Ga.  414, 
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43  S.  E.  751,  61  L.  B.  A.  249.  The  last  case 
cited  Is  especially  Interestliig  because  the  act 
there  construed  was  one  which  piade  railroad 
companies  liable  to  one  serrant  for  Injuries 
Inflicted  by  the  negligence  of  a  fellow  servant 
It  has  also  been  held  that  street  railways  are 
common  carriers.  3S  Gyc  1348  ;  5  Am.  & 
Eng.  Ency.  ct  Law,  481. 

I  am  of  the  opinion  tliat  this  construction 
should  prevail  tn  thla  case,  Inaamnch  as  there 
is  nothing  In  the  context  of  the  act  to  Indicate 
that  it  Is  to  be  restricted  to  any  particular 
class  of  common  carrier  railroads.  Bad  the 
Lcclslatnre  simply  used  the  word  "railroad" 
Instead  of  "emy  oommon  carrier  railroad," 
there  might  be  room  to  argue  from  prerions 
legialation  in  this  state  that  it  had  reference 
only  to  the  general  railroad  act,  but,  when  It 
in  eacpreaa  words  Includes  erery  common  car- 
rier railroad,  we  must  assume  Uuit  the  Legis- 
lature tntoided  it  to  Include  street  lailroade. 
This  construction  seems  to  be  stroigtliened 
by  aectlott  8  of  the  act,  wherein  the  Legisla- 
tore  Itself  undertook  to  define  what  it  meant 
by  the  term  "railroad  company" :  "Sea  8.  The 
words  'railroad  compax^,'  as  used  in  this 
act,  shall  be  taken  to  embrace  any  company, 
association,  corporation,  company,  or  person 
managing,  maintaining^  operating,  or  in  pos- 
session of  a  common  carrier  railroad  in  whole 
or  In  port  within  this  state,"  etc.  It  Is  clear- 
ly Indicated  by  this  sectimi  that  the  term 
"railroad  company"  was  not  to  be  construed 
as  applying  to  companies  incorporated  under 
the  railroad  act  only,  but  was  Intended  to 
apply  to  every  railroad  which  Is  a  common 
carrier.  The  object  of  thla  legislation  was  to 
change  the  fellow  servant  rule,  and  make 
all  companies  or  persons  coming  within  the 
act  liable  to  tbelr  servants  for  personal  in- 
juries Inflicted  on  them  by  the  negligence  of 
tbelr  fellow  servants.  No  good  reason  sug- 
gests Itself  why  tbe  act  Is  not  aa  applicable 
to  street  railways  aa  steam  railways.  Coun- 
8el  argue  that  the  difference  in  construction, 
operation,  rolling  stock,  and  motive  power 
fumtsbes  a  reason  for  saying  It  applies  to 
one,  and  not  tbe  other.  Tblsl  argument  would 
have  bad  more  force  In  the  early  days  of 
street  railways  when  these  differences  were 
more  marked  than  they  are  at  tbe  present 
time.  With  the  adoption  of  a  dangerous  mo- 
tive power,  heavier  rolling  stock,  and  in- 
creased speed  by  the  street  railways  has  come 
an  army  of  employ<>s  who  are  dally  subjected 
to  hazards  not  unlike  those  encountered  on 
steam  railroads.  It  Is  not  unreasonable  to 
assume  that  tbe  Legislature  In  the  passage  of 
this  act  recognized  these  changes,  and  the 
added  risks  which  have  come  with  them  and 
used  the  term  "every  common  carrier  rail- 
road" to  Include  them  within  the  protection 
of  tbe  act  If  the  Legislature  did  not  so 
Intend,  It  was  most  unfortunate  In  usiug  a 
term  within  which  street  railways  could  be 
so  easily  included.  Further,  it  is  reasonable 


to  conclude  that,  had  the  Legislature  not  in- 
tended the  act  to  apply  to  street  railways,  It 
would  have  made  an  exception  of  them.  It 
failed  to  do  so,  and  It  Is  not  the  province  of 
this  court  to  make  an  exception  where  the 
Legislature  has  made  none.  The  rule  of  con- 
struction Is  that  the  exception,  If  any,  shall 
appear  in  the  act  Johnson  v.  Railway,  10 
Bush  (Ky.)  231. 

The  Judgment  of  the  trial  court  will  be 
reversed,  and,  as  the  question  was  raised  by 
demurrer,  the  defendant  will  be  given  an 
opportunity  to  lAead. 


DEAKB  et  aL  V.  UNITBD  STATES  EOC- 

PRESS  CO. 
(Sopreme  Court  of  Michigan.    Kov.  8;  191:2.) 

1.  CaIIBIERS     ({     22S*)— FbEIOHT— ADUISSION 

OF  BVIDENCE. 

In  an  action  for  the  value  of  a  bull  calf 
shipped  by  express,  in  which  the  evidencn 
showed  that  the  calf  made  a  longe  while  In 
the  crate,  broke  it  and  eacapra,  evidence 
tiiat  the  calf  was  quiet  and  gentle  while  on 
plaintiff's  farm,  and  that  a  bull  calf  did  not 
become  vicious  until  two  yean  of  age,  wan 
material  on  the  question  whether  the  escape 
waa  due  to  innate  viclouaness. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.      957-960;  Dec  Dig.  {  238.*] 

2.  CaBBIEBS  (i  228*)— FbEIGHT— AOTIONB  FOE 

Loss— Sufficiency  of  Evidekce— Negli  - 

OBKCE. 

In  an  action  for  the  loss  of  a  bull  calf 
shipped  by  express  which  broke  oat  of  the 
crate  en  route,  evidence  held  not  to  show  neg- 
ligence in  accepting  the  calf  for  sbipmmt  in  an 
insufficient  crate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {|  957-060 :  Dec.  Dig.  |  228.*] 

3.  Carbixbs  (I  216*)— FsEioai^LoBs— Nbou- 

GENCE. 

Plaintiff  shipped  a  bull  calf  by  express, 
which  broke  oat  of  its  crate  en  route,  and  was 
lost  The  express  company  had  carried  calves 
to  other  points  in  similar  crates  constructor] 
by  plaintiff  without  injury,  and  carried  tiic 
calf  in  question  saffely  a  part  of  the  way,  when 
it  became  restless  and  broke  out  of  the  crate 
and  escaped.  HeM,  that  biilare  to  tie  the 
calf  at  such  time  was  not  negligence  of  the 
express  company. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  {  923;  Dec.  Dig.  S  215.*J 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty; Edward  D.  Kinne,  Judge. 

Action  by  Clayton  E.  Deake  and  others 
against  the  United  States  Express  Company. 
Judgment  for  plalntltTs,  and  defendant  brings 
error.    Reversed  without  new  trial. 

Argued  before  MOORE,  C.  J.,  and  STEERE 
McALVAY,  BROOKE.  BLAIR,  STONE,  and 
OSTRANDER,  JJ. 

E.  B.  Norrls,  of  Ann  Arbor,  for  appellant. 
J.  F.  Lawrence^  of  Ann  Arbor,  for  appellees. 

KUHN,  J.  This  action  was  brought  to  re- 
cover tbe  value  of  a  bull  calf  shipped  by 
plaintUfs  from  TpsIIantl  for  delivery  to  one 
Gardner  at  Barryton,  Mich.  It  was  agreed 
that  the  calf  was  of  the  value  of  $80,  and 
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freight  was  paid  on  that  TalnatlDii.  The 
eaU  escaped  at  the  city  of  Detroit  on  the 
erenlng  of  the  Otb  day  of  Match,  1911,  and 
was  not  delivered  to  Qardner  nor  retnxned 
to  the  plalntlffB.  The  calf  waa  deliveied  to 
the  defendant  In  a  crate  constructed  by 
plaintlfb,  at  which  time  they  received  a 
receipt  for  the  calf,  and  signed  a  Uve  stock 
coutract,  section  6  of  which  contains  the 
following:  "The  shipper  h<ereby  agrees  that 
tbe  responsibility  of  the  express  company 
shall  be  that  of  a  forwarder  only,  and  not 
that  of  a  common  carrier,  and  that  the  ex- 
press company  shall  not  be  liable  for  the 
ixindQCt  or  acts  of  the  animals  to  themselv^ 
or  to  each  other,  snch  as  biting,  kicking, 
goring  or  smothering,  nor  for  loss  or  damage 
arising  from  the  condition  of  the  animals 
themselves,  or  which  results  from  th^  na- 
ture or  propensltlea,  which  rlsba  are  assumed 
by  the  shipper.  The  shipper  hereby  releases 
niid  discharges  the  express  company  from  all 
liability  from  delay.  Injuries  to  or  loss  of 
said  anlotals  and  paraphernalia,  from  any 
L-ause  whatever,  unless  such  delay.  Injury  or 
loss  shall  be  caused  by  tbe  negUgoice  of  the 
agents  or  employes  of  tbe  exprm  company, 
and  the  shipper  agrees  that  In  no  event  shall 
the  liability  of  the  express  company  exceed 
tbe  following  amouuta."  The  calf  went  safe- 
ly from  Ypsilanti  to  Detroit  over  the  electric 
Hue,  and  was  transferred  to  the  union  sta- 
tion for  shipment  ov^  the  Pere  ACarquette 
ItaUroad  to  Barryton.  When  the  calf  ar- 
rived at  the  Union  station,  one  of  the  de- 
fendant's employes  moved  a  hand  truck  to 
the  express  wagon  backed  to  the  platform, 
and,  having  monnted  the  express  wagon  In 
front  of  the  calf,  placed  his  hand  on  the 
crate,  Intending  to  draw  the  crate  and  the 
calf  off  the  express  wagon  to  the  hand  truck, 
when  the  calf  made  a  lunge  towards  him,  and 
then,  striving  to  tarn  about  in  the  crate, 
broke  the  crate,  and  fell  off  the  express 
wagon  to  the  ground,  and,  regaining  his  feet, 
ran  down  Third  street,  and  waa  wholly  lost 
The  calf  waa  10  months  old,  and  weighed 
about  400  pounds.  The  crate  was  made  after 
the  pattern  of  one  received  by  plaintiffs 
from  Pennsylvania,  and,  wben  they  delivered 
it  to  defendant,  they  considered  it  was  a 
safe  and  secure  crate,  bnt  upon  seeing  it 
upon  the  dock  thought  it  was  a  little  too 
large.  They  have  shipped  two  other  animals. 
"I  shipped  one  to  Stui^ls,  Mich.,  and  also 
one  to  a  place  beyond  Lansing.  The  bull  I 
shipped  to  Sturgis  was  five  to  six  months 
old,  and  tbe  one  shipped  to  Lansing  was 
Just  a  little  over  a  year  old.  I  shipped 
them  in  crates  by  the  United  States  Express 
Company."  One  of  defendant's  witnesses 
tetttfled:  "They  drove  up  there  with  tbe 
wagon,  and  this  crate  on  the  wagoh.  The 
calf  was  not  tied  in  tbe  crat^  and  the  crate 
was  a  Uttle  large.  The  calf  ooold  turn 
around  and  get  a  pry  on  the  crate,  not  clear 
ironnd.  bnt  portly  round.    He  did  turn 


partly  around,  and,  as  soon  as  pressure  was 
made  oa  the  crate,  It  went  to  pieces.  •  •  • 
The  driver  attempted  to  get  up  on  the  wheel 
to  push  him  off.  and  he  tried  to  turn  around 
to  get  the  driver  and  burst  the  cratfc  Q. 
Can  you  state  what  tibe  condition  of  this  bull 
was  at  this  time  as  to  &ccltabillty  or  vicious- 
ness?  A.  He  was  fa  a  very  high  state  tit 
excitement,  very  vldons."  Another  testi- 
fied: "Q.  State  how  the  bull  appeared  to 
yon?  A.  He  acted  vicious  wh^  he  came 
there,  when  I  got  onto  the  truck  he  made 
for  me.  Q.  In  a  mild  or  savage  manner? 
A.  In  a  savage  manner.  ♦  •  *  Q.  You 
think  he  turned  around  and  broke  the  crate? 
A.  Yes,  sir.  Q.  So  that  crate  was  too  large, 
was  It?  A.  A  little  bit."  Defendant's  wit- 
ness H.  D.  Sdiantz  testified:  "I  live  in  De- 
troit I  am  master  of  transi>ortatlon  of  the 
United  States  Express  Company,  and  I  have 
been  In  that  position  for  a  year  and  a  half. 
It  is  the  custom  of  the  defendant  when  It 
transports  animals  to  hare  the  shlpiwr  crate 
them.  It  Is  our  custom  and  practice  not  to 
tie  animals  In  the  crate  for  the  reason  that 
the  animal  is  liable  to  choke  itself.  *  *  * 
We  are  not  in  the  habit  of  accepting  animwiH 
not  crated.  1  would  have  refused  to  accept 
the  animal  if  it  had  not  been  crated.  If  the 
trate  was  hot  properly  put  up,  I  would  have 
refused  to  accept  it  If  tbe  crate  was  a 
good  substantial  crate,  we  'would  have  paid 
no  attention  to  the  size  of  it" 

Plaintiffs  gave  testimony  tending  to  show 
that  this  bull  calf  was  quiet  and  gentle  on 
the  farm,  and  that  a  bull  did  not  become 
ugly  under  two  years  of  age. 

At  the  close  of  the  testimony,  counsel  for 
defendant  made  the  following  motion:  "I 
ask  the  court  to  direct  a  verdict  for  the  de- 
fendant for  the  following  reasons:  (1)  The 
defendant  was  not  an  insurer  of  the  animal 
that  was  shipped  from  Ypsilanti  to  Detroit, 
and  Is  only  liable  to  ordinary  care  and  dil- 
igence. (2)  There  is  no  evidence  in  the  case 
that  goes  to  prove  that  the  defendant  Is 
guilty  of  any  negligence  whatever.  It  ap- 
pears by  the  uncontradicted  evidence  In  tbe 
case  that  the  bull  became  excited  and  broke 
from  the  crate  and  ran  away.  This  act  on 
the  part  of  tbe  a'nlmal  was  an  inherent  vice 
and  proper  to  his  nature  and  the  defendant 
la  not  liable  therefor."  The  motion  was  de- 
nied and  exception  taken.  The  case  waa  sub- 
mitted to  tbe  Jury  and  a  verdict  returned 
for  plaintiffs. 

[1]  Defendant  relies  for  a  reversal  upon 
tbe  first,  second,  and  seventh  assignments  of 
error.  "First  The  court  erred  in  allowing 
the  witnesses  Oliver  L.  Deake  and  Mrs.  Clay- 
ton Deake  to  testify  as  to  the  disposition  of 
the  hull  calf  while  on  the  farm  of  the  plain- 
tUb."  It  Is  argued  that  the  character  and 
conduct  of  the  bull  upon  tbe  farm  bad  no 
bearing  upon  whether  he  became  ugly  and 
vidons  when  he  arrived  at  Detroit  We 
tiiink  tbe  testimony  was  material  upon  tbe 
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Question  whether  the  conduct  of  the  bnll  at 
Detroit  was  due  to  an  Innate,  TldouB  tend- 
ency, or  to  tbe  natural  Infdlnatlon  of  a  con- 
fined animal  to  escape,  partlcnlarly  wb^  be- 
ing handled  by  strangos  in  a  wholly  nnac- 
customed  manner.  Second.  Tbe  coort  erred 
In  refusing  to  grant  the  motion  made  by  the 
defendant 

The  court  substantially  Instructed  the  Jury 
that  defendant  was  not  liable  as  an  Insurer, 
but  was  only  required  to  use  ordinary  care 
and  diligence.  The  court  further  instructed 
the  Jury  as  follows :  "The  Express  Company 
is  not  an  insurw  against  loss  and  taijury 
resulting  from  the  inherent  nature,  vlclous- 
nesB,  or  haMts  <^  the  animals  tbemselTes. 
In  the  transportaUon  of  live  stock,  the  rule 
of  liability  Is  varied  somewhat,  yet  the  de- 
fendant is  always  bound  to  take  notice  of 
and  recognize  the  known  habits,  propensities, 
and  disposition  of  the  animals,  and  that  they 
will  constantly  endeavor  to  escape  and  they 
may  escape,  and  the  carrier  is  boimd  to  take 
measures  and  use  all  reasonable  effort  to 
prevfflt  injury  or  escape;  and,  If  the  injury 
or  escape  of  any  such  animal  oould  liave 
been  prevented  by  ordinary  care,  then  the 
defendant  would  be  liable.  Where  it  is  con- 
tmded  that  the  Ims,  injury,  or  escape  was 
tbe  result  of  tbe  vice  of  the  animal  so  being 
transported,  then  It  mast  be  made  to  appear 
that  such  vice  bf  the  animal  was  the  sole 
Iffoxlmate  cause  of  such  loss  or  injury.  Now, 
g^Hwen,  there  has  been  some  evidence  tliat 
there  was  a  shipping  contract  made  between 
the  parties  here  at  the  time  of  the  shipment. 
I  don't  think  that  Is  of  any  particular  Im- 
portance In  this  case,  and  I  say  to  you,  if 
no  contract  Of  this  kind  had  been  made  be- 
tween the  parties,  nevertheless  tbe  defend- 
ant would  not  be  liable  if  the  bull  broke  the 
crate  by  reason  of  his  Inherent  vice  and 
propensity."  It  there  was  any  negligence 
upon  the  part  of  the  defendant,  It  consisted 
in  accepting  tbe  calf  improperly  crated  or 
in  failing  to  properly  tie  the  calf  in  the 
crate.  As  to  tbe  crate,  counsel  for  plaintiffs 
say:  "No  one  contended  that  the  defendant 
bad  furnished  or  wafi  obligated  to  fumlsU  the 
shipping  crate  in  question,  only  this  and  noth- 
ing more.  The  defendant,  if  It  found  the  crate 
on  inspection  to  be  insufficient,  was  bound  to 
reject  the  shipment  or  abide  the  resulting 
consequences."  Plaintiff  Clayton  Deake  tes- 
tified: "When  the  bull  got  to  Tpsilantl,  after 
being  transported  from  my  farm,  he  got  a 
little  nervous.  He  seemed  to  be  all  right 
while  I  was  transporting  him,  and  bis  condi- 
tion when  I  left  him  at  Tpsilantl  was  all 
right,  for  be  had  quieted  down.  I  helped 
put  him  on  the  car.  One  of  the  express 
company's  men  assisted  me.  All  the  rail- 
road men  were  there.  He  was  a  little  ner< 
vous  when  he  got  to  TpsllantL  He  tried  to 
get  out  of  the  crate,  and  tried  to  turn 
around.  Mr.  Norrls:  Tha  crate  seemed  to  be 


strong  enough  to  hold  himt  A.  It  did  hold 
him.  Q.  He  did  nothing  at  XpsUanti  which 
would  indicate  that  your  crate  was  not  snffl- 
fAent  to  carry  him  through  to  Detroit?  A. 
No,  sir.  I  believe  one  of  the  express  com- 
pany's men  was  tiiere  when  I  put  tlie  calf 
In  the  car.  The  agoit  did  not  t^  me  to 
put  him  in  the  car,  but  that  was  according 
to  the  contract  I  helped  load  him,  but  the 
consignee  was  to.  help  unload  him.  What  I 
saw  there  did  not  excite  in.  my  mind  the 
necessity  for  taking  uiy  ftirther  precautions 
about  the  crate  in  any  way.  One  of  the 
defendant's  men  knew  about  whatever  was 
exhibited  there." 

[2,  t]  There  was  no  defect  in  this  cr«te 
other  than  its  slse,  and,  when  the  calf  "tried 
to  get  out  of  the  crate  and  tried  to  torn 
around,"  it  held  htm,  and  plaintiff  Clayton 
Deake  did  not  think  there  was  any  necessity 
"for  taking  any  further  precautions  about 
the  crate  in  any  way."  Instead  of  sup- 
porting a  finding  of  negligence  in  accepting 
the  crate,  the  plalntUb*  testimony  tends  to 
disprove  such  negligenee.  The  defendant 
luid  carried  a  calf  to  Sturgls  and  one  to 
Portland  for  plalntiiEB,  In  similar  crates  con- 
structed hy  plalntlfh,  without  injury  to  the 
animals.  It  carried  the  calf  in  question  safe- 
ly to  Detroit,  and  failure  to  tie  the  bull  after 
arrival  at  Detroit,  where  It  was  noticed  It 
was  restless  and  excited,  and  practically  at 
the  same  time  broke  away.  Is  not,  in  oar 
opinion,  an  act  of  negligence  on  the  part  of 
the  defendant  The  circuit  judge  should 
hare  granted  defendant's  motion  to  direct 
a  verdict  on  the  ground  that  there  was  no 
evidence  In  the  case  to  prove  that  the  de- 
fendant was  guilty  of  any  negligence  what- 
ever. It  Is  unnecessary,  in  view  of  tbe  fore- 
going, to  consider  tbe  other  assignments  of 
error. 

Judgment  should  be  reversed,  and  no  new 
trial  granted. 


ONEN  V.  HERKIMER,  Mayor,  et  al 
(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

1.  MONICIFAL  CORPOBATIONS  ({  739*)    Ih- 

VAniNo  Pbitate  Pbopshtt— Liabiutt, 

A  municipality  may  not  invade  or  cause 
the  invasioQ  of  private  property. 

TEd.  Noto. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  H  1566,  1657;  Dec 
Dig.  §  739.»1 

2.  Municipal  Cobpokations  (|  846*)— Injtj- 

RIEB  FBOH  SEWAjaX— "IbBEFABABLB  iKJXmT" 

—Injunction. 

A  city  actually  appropriating  a  narrow 
strip  of  land  of  an  individual,  and  castitig  on 
his  land  the  entire  sewage  of  the  city,  having  a 
populatioQ  ot  5,000,  causes  "irreparable  in- 
jury," jostlfylng  relief  in  eqnitr  (citing  4 
Words  and  Phrases,  p.-8772). 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  ff  1772-1795;  Dee. 
Dig.  S  846.«1 
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3.  iKJunonoF  (1  135*) — Appeal  and  Ebbob 
(I  954*) — ^Teicfobabt  Injuncttoh— Review 

— ^DlSCBKTIOn. 

Ordinaril;  the  granting  of  a  temporaiT  in- 
jnnctioii  rests  in  toe  exercise  of  a  aound  dis- 
cretion, and  orders  are  not  reviewable  in  the 
absence  of  an  abuse  of  discretion:  and  a  com- 
plainant denied  a  temporary  injunction  need 
not  appeal  therefrom,  but  may  obtain  appropri- 
ati  relief  bj  appeal  from  an  adverse  decree. 

[Ed.  Note.— For  other  cases,  sec  Injunction. 
Ceat  Dig.  I  304:  Dec.  Dig.  J  136^  Appeal 
and  E}rror,  Gent  Dir.  H  S81&-mL;  Dec.  t)ig. 

4.  IfTTinOIPAI.  OOBPOBATIOSS  (|  fl46*>— SbW- 

EBS— Ibhbpaeabuc  Injuet— Imjuhotitb  Rb- 

Where  a  dtr  appropriated  to  Its  own  use  n 
strip  of  land  of  an  individaal,  and  expended 
ni^vards  of  $50,000  on  a  sewage  system,  Dot- 
withstanding  it  received  notice  from  the  individ- 
aal objectiaK  to  the  appropriation  and  the 
throwing  of  sewage  on  his  premises,  equity,  at 
tlie  suit  of  the  individual,  would  grant  an  in- 
junction, though  great  loss  and  inconvenience  to 
the  ci^  would  result  therefrom;  bat  the  in- 
jnncti<nt  wonld  not  he  made  operative  until  the 
exidratkm  of  a  fixed  period,  to  enable  the  city 
to  take  steps  to  protect  its  rights. 

[E!d.  Note. — For  other  cases,  see  Municipal 
CorporatioDS,  Cent  Dig.  II  17T2-1T95;  Dec. 

Appeal  from  Giicnit  Court,  Cass  Gonnty, 
Id  Chancery ;      Bni^et  Dee  Voignes,  Judge. 

Suit  by  Anna  F.  Onen  against  George  B. 
Herldmer,  Mayor,  and  others.  From  a  de- 
cxee  of  dlflmlaeal,  complaluaut  appeals.  Be- 
Tersed. 

Complainant  Is  the  owner  of  an  80-acre 
farm,  located  some  distance  outside  the  cor- 
porate limits  of  the  city  of  Dowaglac, 
through  w4ilch  runs  a  stream  known  as  Do- 
wagtac  creek.  Defendants  are,  respectively, 
mayor,  aldermen,  members  of  the  board  of 
public  works,  of  said  city,  and  contractors 
CD  gaged  in  coustmctiug  a  public  sewer  for 
the  use  of  the  inhabitants  of  said  city.  The 
farm  In  gnestioa  has  been  In  the  possession 
of  comi^aiDant  or  members  of  her  family 
since  1SS3.  Complainant  owns  the  entire  bed 
of  the  stream  at  the  point  where  the  sewer 
enters. 

Upon  learning  of  the  intention  of  the  de- 
faidfluta  to  construct  said  sewer  and  dis- 
charge Its  coutents  upon  her  land,  complain- 
ant caused  notice  to  be  given  to  defendants 
that  she  would  resist  the  right  of  the  city 
to  so  locate  its  sewer,  and  would  enjoin  such 
action.  Defendants  paid  no  attention  to  com- 
plainant's protest,  but  commenced  the  con- 
struction of  the  sewer. 

The  first  work  was  done  at  the  outlet,' 
where  a  retaining  wall  was  built  In  the  bed 
of  the  stream.  This  wall  is  constructed  upon 
land  owned  by  the  complainant  tor  a  distance 
of  ^m  two  to  three  feet  As  soon  as  the 
work  was  started,  complainant,  by  her  duly 
vQthorized  agent,  ordered  the  contractors  to 
desist,  and,  no  attention  being  given  the 
wamiug,  she  filed  her  bill  of  complaint  in 
this  cause,  in  which  i^e  set  up  her  ownership 
of  the  land  upon,  which  the  retaining  wall 


was  being  built,  alleged  the  destruction  of  a 
valuable  water  power,  averred  Irreparable  In- 
Jury  if  the  trespass  were  i>ermitted  to  con- 
tinue, and  prayed  for  an  Injunction  and  for 
general  relief. 

Upon  the  filing  of  this  hill,  an  order  to 
show  cause  why  an  injunction  should  not 
Issue  was  made.  Upon  the  hearing  several 
affidavits,  filed  by  defendants,  were  read,  the 
general  tenor  of  which  was  that  the  proposed 
outlet  for  the  sewer  was  the  only  practi- 
cable one ;  that  a  change  in  the  ronte  would 
involve  a  very  large  additional  outlay  and  con- 
siderable delay  In  making  the  Improvement; 
that  the  sewer  was  badly  needed;  and  that 
to  build  it  as  proposed  would  cause  no  Ir- 
reparable Injury  to  complainant.  The  court 
thereupon  declined  to  Issue  a  preliminary  In- 
junction, the  work  proceeded,  and  the  sewer 
is  now  completed,  and  is  discharging  all  the 
sewage  from  a  city  of  5,000  Inhabitants  upon 
the  lands  of  the  complainant 

Upon  the  final  hearing  the  court  deter- 
mined as  follows: 

"First  That  complainant  is  the  owner  of 
the  soil  or  bed  of  Dowaglac  creek  at  the 
point  whereon  Is  built  the  retaining  wall, 
and  as  Is  described  at  that  part  of  the  plans 
and  specifications  In  Exhibit  K,  which  com- 
prehends a  projection  and  emptying  of  said 
sewers  into  the  Dowaglac  creek. 

"Second.  That  the  elements  of  irreparable 
Injury  are  wanting  to  this  case;  that  the 
complainant  can  be  fully  compensated  for 
all  damages  which  may  have  been  sustained 
by  the  acts  of  defendant 

"Third.  That,  under  the  general  prayer  for 
relief,  the  court  finds  It  has  Jurisdiction,  un- 
der this  finding,  to  determine  the  question  of 
the  damage  complainant  may  be  entitled  to 
recover  by  referring  the  same  to  a  Jury,  or 
by  reference  to  one  of  the  circuit  court  com- 
missioners of  this  county  to  take  proofs,  or 
by  a  proof  in  open  court  its  complainant  luay 
elect 

"Fourth.  That  such  election  may  be  made 
in  writing  by  the  complainant  not  later  than 
the  first  day  of  the  February  term  of  court 
next. 

"Fifth.  In  the  event  that  complainant  shall 
fail  to  so  elect,  the  court  to  make  such  fur- 
ther order  or  dlsiiosltion  of  the  matter  as 
may  seem  meet  and  proper. 

"Sixth.  That  defendant  city,  having  had 
notice  that  complainant  claimed  title  to  the 
premises  In  dispute,  and  not  having  taken 
steps  to  acquire  title,  either  by  purchase  or 
under  the  statute,  is  required  to  pay  the 
costs  of  complainant  to  be  hereafter  taxed." 

Complainant  refused  to  elect  as  directed ; 
whereupon  the  court  made  the  following  or- 
der: "A  finding  of  the  court  heretofore  hav- 
ing been  made  In  this  cause,  wherein  cer- 
tain contentions  In  said  cause  were  deter- 
mined, and  the  question  of  damage,  if  any, 
not  having  been  heard  or  determined,  and 
the  complainant  not  having  elected  as  In  said 
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opinion  permitted  to  do,  but  standing  mute: 
It  18  therefore  hereby  ordered  that  the  mat- 
ter of  damages,  If  any  be  suffered  1^  said 
complainant  by  reason  of  the  alleged  InJurloB 
complained  of,  be  and  the  same  lieard,  as- 
sessed, and  determined  by  a  jury  to  axt  ae 
an  advisory  of  the  court  In  determining  the 
said  damages,  if  any,  as  prescribed  by  the 
statute  in  such  cases.  That  said  cause  be 
h«ird  at  tile  next  April  term  of  this  court 
nnd  lAaoed  on  the  calendar  by  the  clerk  of 
said  court  In  the  order  of  causes  for  bearing. 
Further,  that  a  copy  of  this  order  be  for- 
warded by  the  register  In  ctiancery  of  this 
court  to  James  H.  Klnuane,  Esq.,  solicitor  for 
complainant,  and  John  Wooster,  Esq.,  solto* 
itor  for  defendants,  on  or  before  March  26, 
1909.  Dated,  March  10, 1909." 

To  this  order  tlie  comjAalnant  entered 
the  following  objections:  "The  complainant 
her^y  objects  to  the  order  tieretofore  enter- 
ed In  sAld  cause,  referring  the  matter  of  com- 
plainant's damages  to  a  Jury,  fdr  the  rea- 
son that  the  oourt  has  no  rli^t  to  divest  pos* 
session  In  admnce  of  condennatlon,  or  to 
legalize  It,  nor  by  its  decree  grant  to  the 
defendants  rights  which  it  cannot  Obtain  un- 
der idle  power  of  eminent  domain;  and  for 
the  further  reason  that  the  order  permits  the 
city  of  Dowagiac  to  go  outside  of  its  citj 
limits  and  take  the  property  of  complainant 
and  Uien  pay  to  her  such  sum  as  a  Jury  may 
award  her;  and  for  the  farther  reason  that 
the  order  is  a  Justiflcatlon  of  a  trespass 
wblcii  was  made  after  the  city  of  Dowagiac 
had  been  fiiirly  warned  and  notified  that  If 
they  entered  the  creek  at  the  point  where 
th^  afterwards  did  enter,  with  their  sewer, 
tli^  would  be  trespesslttg  upon  tlie  land  of 
comi^lnant;  and  the  complainant  hereby 
exc^)tB  to  the  order  heretofore  made  in  said 
cause,  reforring  tiie  matter  of  complainant's 
damages  to  a  Jury,  for  the  reasons  above 
stated." 

Thereaftw  the  court  impaneled  a  Jury. 
Complainant  appoiring  specially  filed  a  fur- 
ther protest  to  the  proceeding,  and  fully  pro- 
tected her  rights  by  exertions  duly  taken 
from  time  to  time. 

Defendants  offered  testimony  tending  to 
show  that  complainant  had  suffered  no  ir- 
reparable damage— In  fact,  no  damage  at  all 
—and.  the  question  being  submitted  to  the 
Jury,  a  verdict  was  returned  In  favor  of  de- 
fendants ;  complainant  having  offered  no  tes- 
timony upon  bhe  question  of  damages.  A 
Anal  decree  was  thereupon  entered,  dismiss- 
ing complainant's  bill  of  complaint,  but  with 
costs  to  complainant.  From  this  decree  com- 
plainant appeals. 

Argued  before  MOORE,  0.  J.,  and 
STEERE.  MCALVA7,  BROOKE,  STONE, 
OSTRANDER.  and  BIRD,  JJ. 

James  H.  Ktmiane,  of  Dowagiac,  and  Ber- 
nard J.  Onen,  of  Battle  Creek  (George  W.Me- 
chem,  of  Battle  Creek,  of  couoBel),  for  appel- 
lant. Charles  B.  Sweet,  of  Downglnc,  for 
defendants. 


BROOKE,  J.  (after  stating  the  facts  as 
above).  We  And  no  authorl^,  and  we  are 
referred  to  none,  Justifying  the  coarse  par* 
sued  in  tills  cause. 

[1]  It  is  well  settled  that  a  mnnlcIpaUty 
has  no  more  right  to  invade  or  cause  the 
invasion  of  inlvate  property  than  an  indi- 
vidual. Rice  V.  City  of  Flint,  67  Mich.  401. 
34  N.  W.  719;  Defer  v.  City  of  Detroit,  67 
Mich.  346,  34  N.  W.  680;  Seaman  v.  City 
of  Marshall,  116  Mich.  327,  74  N.  W.  484; 
Ferris  V.  Board  of  Education,  122  Mich.  315. 
81  N.  W.  98,  and  cases  cited. 

In  the  case  of  Wllmarth  v.  Woodcock,  58 
Mich.  482,  25  N.  W.  475,  this  court  said: 
"The  defendant  claims  that  the  bill  states 
□o  case  for  equitable  relief,  first,  becanse  It 
appears  fay  the  bill  that  there  is  a  dispute 
about  the  boundary ;  and,  second,  complain- 
ant has  an  adequate  and  complete  remed; 
at  law  in  an  action  of  trespass  or  trespass 
upon  the  case,  and  because  the  injury  does 
not  appear  to  be  Irreparable,  since  she- 
statea  the  depreciation  In  the  market  value 
of  her  homestead  will  be  at  least  fSOO,  and 
it  Is  not  alleged  that  defendant  Is  pecuniarily 
irresponsible  and  unable  to  respond  in  dam- 
ages at  least  to  tliat  amount  •  *  •  The 
bill  states  a  case  for  equitable  relief.  The 
continued  Invasion  of  complainant's  rights 
of  property  by  the  maintenance  of  the  pro- 
jection of  the  cornice  over  her  north  line, 
constituting  a  permanent  Injury  to  and  de- 
predation of  her  property,  addresses  Itself 
to  and  calls  in  exercise  the  equitable  Juris- 
diction of  the  court  No  remedy  at  law  is 
adequate,  owing  to  tiie  tmcertalnty  of  tlie 
measure  of  damages  to  afltord  complete 
compensation.  In  one  sense  it  1>  taking  Ihnm 
comidainant  her  property  without  condem- 
nation, and  without  doe  process  of  law.  No 
person  can  he  permitted  to  reach  out  and 
appropriate  the  property  of  another,  and 
secure  to  himself  the  adverse  enjoyment 
and  use  thereof,  which.  In  a  few  years,  wiU 
ripen  into  an  absolute  ownership  by  adverse 
possession.  •  *  *  Irreparable  Injury,  in 
the  sense  in  which  it  is  used  In  conferring 
Jurisdiction  upon  courts  of  equity,  does  not 
mean  that  the  injury  complained  of  Is  In- 
capable of  being  measured  by  a  pecuniary 
standard." 

[2]  What  does  constitute  "irreparable  In- 
jury," as  the  term  la  used  In  injunctive  pro- 
ceedings, has  been  the  subject  of  much 
Judicial  comment  and  determination,  which 
is  not  altogether  harmonious.  One  defini- 
tion, given  In  Words  and  Phrases,  vol.  4, 
p.  3772,  la  as  follows:  "'Irreparable  In- 
Jury,'  as  used  In  the  law  of  injunction,  does 
not  necessarily  mean  that  the  Injury  is 
beyond  the  possibility  of  compensation  In 
daiunges.  nor  that  it  must  be  very  great ; 
and  the  fact  that  no  actual  damages  can 
be  proved,  so  that  in  an  action  at  law  the 
Jury  could  award  nominal  damages  only, 
often  furnishes  the  very  best  reason  why  a 
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court  of  eqnl^  shoald  Interfere  in  a  case 
wbere  a  nuisance  la  a  contlnnoxia  one." 

There  la  abundant  antbority  snpportlDS 
this  view  of  the  law;  bnt  It  Is  unnecessary 
that  we  Bbould  here  adopt  It.  Wbaterer  the 
troe  meaning  of  the  term  may  t>e,  we  have 
no  hesitation  In  determining  that  the  actual 
appropriation  of  a  strip  of  complainant's 
land  from  two  to  three  feet  wide,  and  the 
casting  upon  her  premises  the  entire  sewage 
from  a  dty  of  5,000  inhabitants,  are  snch 
acts  as  pecnliarly  call  for  the  interference 
of  a  court  of  equity,  and  which,  if  permitted 
to  continue  unrestrained,  would  unquestlon- 
ablf  result  in  "Irreparable  injurj'"  to  com- 
plainant, within  any  reasonable  definition  of 
that  term. 

[3]  Counsel  for  defendants  contend  that  It 
Tas  the  duty  of  complainant  to  bare  appeal- 
ed from  the  order  of  the  court  denying  a 
temporary  injunction.  Ordinarily  the  grant- 
ing of  a  temporary  injunction  rests  In  the 
exercise  of  a  sound  discretion  by  the  trial 
Jadge.  Snch  orders  will  not  be  reviewed 
in  the  absence  of  an  ^bnse  of  discretioD. 

It  Is  urged  here,  as  It  was  ur^d  In  the 
case  of  Rboades  t.  McNamara,  186  Mich. 
614,  98  N.  W.  392,  that  complainant  should 
be  remitted  to  her  legal  remedy.  We  there 
said:  "Defendant  Insists  that  this  decree 
should  be  reretsed,  on  the  ground  that  the 
complainant,  by  recovering  damages  In  a 
salt  at  law,  has  an  adequate  remedy.  £>e- 
feodant  persisted  in  using  this  road,  contrary 
to  complainant's  will,  under  an  unfounded 
claim  of  right  Under  these  drcumstances, 
must  the  complainant  qufeUy  submit  to  this 
iovasion  of  his  rights,  and  content  himself 
with  BUing  for  damages?  Clearly  not  He 
has  a  right  to  have  this  continuing  trespass 
storaKd  by  Injunctloii.  [Citing  cases.]"  See, 
also.  F.  H.  Wolf  Brick  Co.  v.  Xxmyo,  132 
Ulch.  182,  9S  N.  W.  251,  102  Am.  St  Rep. 
412  ;  Saginaw  Lumber,  etc.,  Co.  t.  Griffore. 
143  Mleb.  287,  106  N.  W.  681,  U6  Am.  St 
Rep.  297:  Detroit  Mineral  Bath  Co.  t.  Strob 
Brewery  Oc  151  MlCh.  555,  116  N.  W.  717 ; 
Cullen  T.  Ksiasskiewlcz,  164  Mich.  827.  118 
X.  W.  406. 

[4]  ThB  action  of  the  defendants,  under 
the  drcumstances  disclosed  this  record, 
was  clearly  without  warrant  of  law,  and 
bos  resulted  In  lAadng  the  municipality  in 
the  position  of  havii^  expended  upwards  of 
VSOfiOO  upon  an  oiterpriae  the  use  of  which, 
as  now  located,  can  and  should  be  enjoined 
at  the  Instance  of  complainant  This  expend- 
iture was  made,  practically  In  its  entirety, 
after  Uie  city  had  received  notice  of  com- 
plalnantfa  rights,  and  In  utter  disregard 
thereof.  Defeodants  proceeded  advisedly, 
and  are  therefore  In  no  position  at  this 
time  to  nrge  thxt  It  would  be  Inequitable  to 
Krant  to  complainant  the  relief  sought,  be- 
cause to  do  so  would  entail  great  loss  and 
incMveniaice  upon  the  dty. 


The  writ  of  Injunction  will  issue  as  pray- 
ed;, but  it  will  not  be  made  operative  until 
the  expiration  of  six  months  from  the  date 
of  the  entry  of  the  decree  of  this  conrt,  In 
order  that  defendants  may  take  such  steps  as 
seem  advisable  to  protect  the  rights  of  the 
city.  Complainant  will  recover  the  costs  of 
both  courts. 


HI  LB  ERG  et  aL  T.  GRBER  et  al. 
(Supreme  Court  of  Michigan.    Nov.  8>  1912.) 

1.  Frauds,  Statute  of  (|  106»>— Sutficibn- 

CT  OF  WBITING — SUBJECT -MaTTEB  IN  QeN- 
KBAL. 

A  written  instmment  givlnz  an  option  on 
described  premises  for  00  days.  *  purchase  price 
to  be  five  thousand  five  hundred  dollars.  Int 
6%  easy  terms,"  ia  not  Indefinite  as  to  wheth- 
er it  is  an  option  to  purchase  or  to  lease  so 
aa  to  be  insufficient  under  the  statute  of  frauds, 
being  clearly  an  option  to  purchase. 

[Ed.  Note.— For  otiier  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  U  19S,  210,  211 ;  Dec. 
Dig.  I  106.*] 

2.  Fbavdb,  Statutb  or  (|  110*)— SunrxcntK- 
OT  or  WatTxifa— Dbbosiftioiv  of  Real 

PBOPBBTT. 

A  description  of  real  property  In  a  writ- 
ten agreement  for  its  sale  as  ^'building  and  lot 
known  as  No.  20  S.  St.  Pontiac,  Mich.,"  is 
sufficient  under  the  statute  of  frauds. 

[Eld.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  ft  225-286;  Dec  Dig.  | 
110.*] 

3.  Fbauos.  Statute  of  (i  113*>— StTFFxcniN- 
CT  OF  Wbiting— Teems  and  OONomoRfl  of 
CoNTEtACP— "Bast  Tebhb." 

An  option  to  purchase  real  property  "pur- 
chase Drice  to  be  five  thousand  five  hundred 
dolIai§r  Int  5%  easy  terms,"  Is  Insufficient 
under  the  statute  of  frauds  for  Indefinitenesa 
as  to  the  terms  and  time  of  payment,  since  no 
Inference  can  be  drawn  that  the  purchase  price 
is  to  be  paid  in  cash,  and  the  expression  '^aasy 
terms"  has  no  well-defined  and  accepted  mean- 
ing, but  is  absolutely  Indefinite. 

[Ed.  Note.— For  other  cases,  see  Frauds. 
Statute  of.  Cent  Dig.  ft  23&-24i;  Dec.  Dig.  | 
113- *3 

Appeal  from  Circuit  Court.  Oakland  Coun- 
ty, In  Chancery ;  George  W.  Smith,  Judge. 

Bill  for  specific  performance  by  George  J. 
Hllbet^  and  others  against  Charles  H.  Greer 
and  others.  From  a  Judgment  sustaining  a 
demurrer  to  the  bill,  complainants  appeal. 
Affirmed. 

Argued  before  MOORE,  G.  J.,  and 
STEERE,  McALVAY,  BROOKE,  STONE, 
OSTRANDBR,  and  BIRD,  JJ. 

A.  L.  Moore  and  Patterson  ft  Patterson, 
all  of  Pontiac,  for  appellants.  James  HI 
Lynch  and  Peter  B.  Bromley,  both  of  Pon- 
tine, for  appellees. 

McALTAY,  J.  Complainants  filed  their 
bill  of  complaint  to  enforce 'the  specific  per- 
formance of  the  following  written  option: 
"Pontiac.  Mich.,  Apr.  21,  1910.  For  and  in 
consideration  of  the  sum  of  one  dollar,  I 
hereby  give  to  Hilberg  &  Doerr  an  option  on 
building  and  lot  known  as  No.  20  South  Sag- 


•For  otbar  eases  see  same  topic  and  leetlos  NUUBSB  in  Dee;  Dig.  ft  Am.  Die.  Ker-No.  Series  A  Rep'r  Indoxcb 
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Inaw  St,  Pontlac.  Mich.,  for  a  period  of  six- 
ty daya.  Purchase  price  to  be  five  thoa- 
sand  five  hundred  dollars.  Int  5%  easy 
terms,  Cbarles  H.  Greer."  The  bill  avers 
that,  after  this  option  was  signed  and  de- 
livered to  complainants,  the  parties  met  by 
agreement  at  ttae  office  of  A.  L.  Moore,  In 
Pontlac,  for  the  purpose  of  preparing  proper 
Instruments  to  transfer  the  title  of  the  prem- 
ises to  complainants  In  accordance  with  the 
option.  Complainants  aver  tiiat  they  had 
given  defendant  Charles  H.  Greer  notice  of 
their  election  to  accept  and  carry  out  the 
terms  thereof,  that  the  terms  of  the  trans- 
fer were  all  agreed  to  between  the  parties, 
and,  while  the  said  papers  were  being  pre- 
pared, the  f&ct  was  stated  that  defendant 
Greer  had  married  since  giving  said  option, 
and  that  it  would  be  necessary  for  his  wife 
to  Join  In  the  execution  of  a  deed.  For  this 
reason  the  matter  was  postponed  until  the 
following  day.  On  the  next  day  defendant 
Greer  came  to  complainant's  place  of  busi- 
ness, and  stated  to  one  of  them  that  he  did 
not  wish  to  make  the  sale,  and  that  be  would 
not  unless  complainants  could  compel  him 
to  do  so.  They  went  together  to  the  office 
of  Mr.  Moore  where  he  repeated  said  state- 
ment; that  he  was  shown  the  deed,  mort- 
gage, and  note,  which  bad  been  drawn,  and 
again  repeated  that  be  would  not  transfer 
the  property.  Later  complainants  changed 
the. date  in  said  mortgage  to  June  8,  1910, 
nnd  on  that  date  signed  and  executed  the 
same  with  the  note,  and  caused  them,  to- 
gether with  the  deed  and  $500  legal  tender, 
to  be  tendered  to  said  defendant  Greer,  and 
requested  him  with  his  wife  to  execute  the 
deed.  This  he  refused  to  do,  and  later  a 
tender  of  the  full  snm  of  $5,500  was  made  to 
said  defendant  with  the  request  to  make 
transfer,  which  be  also  refused  to  do.  The 
tender  Is  also  made  Into  coart.  Defendant 
Greer  never  signed  any  Instrument  except 
the  option  above  set  forth.  Defendants  de- 
murred to  this  bill  of  complaint  upon  the 
ground  that  the  writing  sought  to  be  specif- 
IcaUy  enforced  is  not  snfflclent  to  bind  the 
defendants  to  make  such  sal^  because  It 
fiills  to  express  the  time  or  terms  of  payment 
of  the  price  for  said  premises.  The  demurrer 
was  sustained,  and  con^lalnants  have  ap- 
pealed. 

[1]  The  only  question  In  the  case  to  be  de- 
termined Is  whether  this  option  given  by  de- 
fendant Greer  Is  sufficient  to  satisfy  the  re- 
qnlrements  of  the  statute  of  frauds.  We 
do  not  agree  with  the  defendant  that  the  op- 
tion is  indefinite  as  to  whether  It  la  for  the 
purchase  or  teasing  of  the  property.  We 
think  It  clear  that  the  option  was  ^ven  to 
complainants  for  the  purchase  of  the  proper- 
ty as  the  purchase  price  is  definitely  stated. 

[2]  The  description  of  the  premises  Is  also 
sufficient 

[8]  The  infirmity  of  the  mrltlng.  If  any, 


dei}ends  upon  Its  construction  as  to  the  time 
and  terms  of  payment  of  the  purchase  price 
of  the  premises.  The  statute  provides: 
"Every  contract  for  the  sale  of  lands,  or  any 
Intaest  In  lands,  shall  be  void  unless  tbe 
contract,  or  some  note  or  memorandum  there- 
of, be  In  writing,  and  signed  by  tbe  party  by 
whom  tbe  lease  or  sale  la  to  be  made,  or  by 
some  person  thereunto  by  him  lawfully  an- 
thorlzed  by  writing."  Compiled  Laws  181)7, 
9511.  The  question  of  the  sufficiency  of  such 
writings  has  been  frequratiy  l>efore  this 
court  In  an  early  case  In  an  opinion  of 
this  court  written  by  Mr.  Justice  Cooley. 
where  the  question  Involved  was  almost  iden- 
tical with  that  In  the  instant  case,  tbe  conrt 
said:  "There  was  no  written  evidence  of  the 
sale  of  tbe  lota  except  the  receipt  which  was 
given  for  the  f76,  and  that  was  insufficient 
to  answer  the  requirements  of  the  statute 
of  frauds,  for,  though  it  spedfled  tbe  pur- 
chase price.  It  foiled  to  express  the  time 
or  terms  of  payment  and  there  is  no  known 
and  recognized  custom  to  fix  what  Is  thus 
left  undetermined.  A.  memorandum  to  be 
sufficient  under  the  statute  must  be  complete 
In  Itself,  and  leave  nothing  to  rest  In  parol." 
Gault  v.  Stormont,  61  Mich.  686,  17  N.  W. 
214.  Tbe  writing  in  question  In  this  case 
reads,  "Int  6%  easy  terms."  No  inference 
can  be  drawn  from  this  writing  that  tbe 
purchase  price  was  to  be  paid  In  castL  In- 
terest Is  fixed  at  a  certain  rate  per  cent,  and 
"easy  terms"  are  given.  As  to  the  length 
of  time  and  the  amounts  of  the  payments — 
whether  In  one  sum  or  in  different  amounts 
—the  writing  la  abeolntely  silent  The  words 
"easy  terms"  have  no  well-defined  and  ac- 
cepted meaning,  but  ore  absolutely  Indef- 
inite. In  our  (q;»inion  the  court  was  correct 
in  sustaining  the  donnrrer  up<m  the  author- 
ity of  the  decisions  of  this  court  The  case 
of  Gault  V.  Stormont,  supra,  lias  been  cited 
and  affirmed  repeatedly  by  this  court,  the 
last  Instenee  being  Ebert  t.  Cullen,  166  Mich. 
75.  ISO  N.  W.  1S6,  38  Lu  B.  A.  (N.  S.)  84, 
where  most  of  the  cases  rtiUed  upon  by  com- 
platnants  in  tbe  Instant  caae  were  considered. 
Of  them  cases  the  court  said:  "Tber  do  not 
In  our  opinion  modify  or  cast  any  doubt  up- 
on tbe  correctness  of  the  rule  laid  down  In 
Gault  Stormont" 
Tbe  decree  of  the  clrcoit  court  la  affirmed, 

with  COStSL  . 


RODGEBS  V.  BECKEL  et  aL 
(Supreme  Conrt  of  Michigan.    Nov.  8,  1912.) 
1.  Quieting  Titlb  (i  34*)— Fleadino— Pos- 
BEBSioN — Claim  to  Pbopeett. 

A  bill  could  not  be  Bustained  as  a  bill  to 
aaiet  title  authorized  by  Comp.  Laws.  %  448. 
where  ttiere  was  no  allegation  that  defendants 
were  settintr  up  a  claim  to  the  property  in  op- 
position to  complainant's  title,  and  complainant 
claimed  that  it  was  not  seeking  to  take  any- 
thinK  from  defendants  that  they  liad  in  their 
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poracsslon  or  that  they  prior  to  llie  filing  of  the 
-bill  made  aaj  claim  to. 

(Ed.  Note.— For  other  caseB,  see  QuietiDK 
Title,  Cent  Dig.  «  69,  71,  72,  76,  7T;  l>ec. 
Dig.  I  34.*] 

2.  XjIicitation  of  Actions  (f  180*)  —  Db- 
irvBts — Devorbeb. 

That  complainaot's  right  of  action  is  bar- 
red by  Umitatioiu  may  be  raised  by  demurrer, 
where  it  appean  on  tiie  tece  ot  the  bill,  and 
no  explanation  or  excuse  la  alleged  in  extenua- 
tion. 

[Kd.  Note. — For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  IS  670-676,  681;  Dec. 
Dig.  I  ISO.'l 

3.  Equitt  (I  87*)  —  Lachks  —  Followiko 
Statute  or  Liuitations. 

While  in  suits  for  specific  performance 
courts  of  equity  will  conform  as  a  general  rule 
to-  the  statutes  of  limitations  in  considering 
and  applying  the  doctrine  of  laches,  they  are 
not  bound  to  do  so,  but  may  declare  complain- 
ant barred  by  laches  on  account  of  delay  far 
less  than  that  specified  by  statute,  or,  in  case 
equitable  reasons  for  delay  are  shown,  relief 
may  be  granted  notwithstanding  a  delay  longer 
than  Uie  statutory  period. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §1  242-244,  395 ;  Dec.  Dig.  {  87.*J 

4.  AOTEBSB  POSBESBXOir  (S  63*) — ^ENTST  UN- 
DER ConntACT  or  Pubcsabs. 

Where  complainuit  entered  under  a  con- 
tract of  purchase  and  continuously  maintained 
nich  possefisiou  thereafter  and  made  further 
payments,  such  holding  and  occupancy  could 
not  ripen  into  an  adverse  holdinft  however  long 
«ontinned. 

[Ed.  Note^For  o^r  cases,  see  Adverse  Pos- 
session, Gent  Dig.  U  883-357;  Dec  Dig.  | 
■63.*] 

6.  SPKIFIC  PERFORUAnCE  105*)— RiOBT  TO 

Sue — liAcnES. 

Where  a  vendee  tahes  and  retains  posses- 
sion witb  the  vendor's  consent  and  makes  pay- 
ment mere  delay  in  suinp  for  specific  perform- 
ance, however  long  continued,  will  not  defeat 
his  remedy  unless  special  conditions  intervene, 
and  the  relations  of  the  vendor  to  the  land  Iiave 
Eo  altered  tiiat  a  specific  execution  of  the  agree- 
ment b«M>mes  impossible  or  inequitable. 

[Ed.  Note. — For  oAer  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  323-341;  Dec  Dig.  | 
105.*] 

■6.  Specific  Pebfobhance  (i  114*)  —  Bill  — 

Requisites. 

Where  a  bill  for  specific  performance  of  a 
contract  to  convey  land  asserted  claims  by  con- 
tract rights  and  adverse  possession,  but  failed 
to  allege  that  defendants  ever  owned,  held  title 
to,  or  acquired  title,  and  did  not  show  that  the 
vendor  ever  owned  or  held  any  title  to  the 
property  except  as  it  might  be  inferred  from  an 
allt^tion  that  she  contracted  to  sell  it  through 
her  agent  it  was  demurrable. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Gent  EMg.  {|  356-870,  372;  Dec 
Dig.  1 114.*] 

Appeal  from  Circuit  Court.  Kent  County, 
in  Chancery ;  William  B.  Brown,  Jadge. 

Suit  by  Harry  E.  Rodgers,  as  administra- 
tor of  the  estate  of  Flora  A.  Yates,  deceased, 
against  Susan  H.  Beckel  and  others.  From 
an  order  overruling  defendants'  demurrer 
to  complainant's  amended  bill,  defendants 
aiveaL  Reversed,  with  leave  to  file  an 
amended  bill. 


Argued  before  MOOBB^  O.  J.,  and 
STEERE,  MCALVAT,  BROOKBl  STONEl. 
OSTRANDER,  and  BIRD,  JJ. 

Gleason  ft  Lee,  of  Grand  Rapids,  and 
Gottschall  &  Turner,  of  Dayton,  Ohio,  for 
appellants.  Rodgera  ft  Rodgers,  ot  Grand 
Rapids,  for  appellee. 

STEiBRE;  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  of  Kent  county.  In 
chancery,  OTermllDg  defendants*  demurrer 
to  complainant's  amended  bill  filed  to  perfect 
title  to  a  certain  tract  of  land  in  said  coun- 
ty. The  original  bill  of  complaint  was  filed  ' 
July  21,  1910.  Defendants  were  either  non- 
residoits  or  their  residence  unknown,  and 
on  proper  showing,  by  affidavit,  an  order  of 
publication  was  made.  Before  the  expira- 
tion ot  said  order  defendants  appeared  and 
moved  the  court  to  set  the  same  aside,  which 
was  done  and  a  general  appearance  was 
entered  by  defendants.  Thereafter,  on 
March  28,  1911,  complainant  filed,  an  amend- 
ed bill,  to  which  defendants  demurred  on 
various  grounds,  appealing  from  the  decision 
of  the  court  overruling  the  same  as  stated. 

The  original  bill  alleges:  That  on  June 
12.  1883.  Susan  H.  Beckel.  of  Dayton.  OUo. 
was  the  owner  of  a  certain  described  40 
acres  of  land  In  Kent  county,  Mich.,  and  on 
that  day  sold  the  same  on  contract  by  her 
authorized  agent,  N.  B.  Hill,  to  Millard  B. 
Tates  for  the  sum  of  $600,  recelrlt^  $100 
down,  the  balance  to  be  paid  at  the  rate  of 
$100  annually,  with  interest  at  7  per  cent 
That  Immediately  on  deliyeiy  of  said  con- 
tract said  Tates  went  into  possession  of 
said  land.  That  he  and  his  wife.  Flora  A. 
Yates,  as  his  subsequent  grantee,  continued 
thereafter  in  open  and  peaceful  possession 
of  the  same,  claiming  ownership,  until  the 
death  of  said  Flora  A.  Yates,  paying  all 
taxes  assessed  against  said  land,  and  greatly 
Increasing  the  value  thereof  by  clearing  and 
Improving  the  sama  That  said  MiUard 
Yates  deeded  said  property  on  October  0^ 
1905,  to  his  said  wife.  Flora,  who  died  leav- 
ing an  indebtedness,  Including  funeral  ex- 
penses, of  over  $200,  and  Insofilcient  personal 
property  to  pay  the  same.  That  complain- 
ant, a  creditor,  was  duly  appointed  admin- 
istrator of  her  estate,  Tliat  her  debts  can- 
not be  paid  except  from  said  real  estate. 
That  said  Susan  H.  Beckel  died  some  num- 
ber of  years  ago,  leaving  as  heirs  at  law 
Charles  B.  Beckel,  of  Dayton,  Ohio,  and 
Susan  H.  Beckel,  Mary  G.  Beckel,  Fannie 
(Beckel)  Conklln,  and  Anna  (Beckel)  Huff- 
man, whose  residences  are  unknown.  It  is 
also  alleged  on  information  and  belief  that 
Charles  B.  Beckel,  of  Dayton,  Ohio,  bas  had 
charge  and  management  of  the  said  ^uaan 
H.  Beckel  estate,  and  that  complainant  caus- 
ed a  letter  to  be  written  to  him  on  June  2;^, 
1010,  asking  If  the  heirs  of  said  Susan  II. 
Beckel  made  any  claim  to  said  real  estate, 
and  if  they  would  quitclaim  their  Interests 
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in  said  property  to  complainant  as  admin- 
istrator. That  complainant  is  informed  and 
belleres  payments  wore  made  upon  said 
land  from  time  to  time,  bnt  whether  in  tall 
or  not  he  Is  nnablo  to  learn.  That  he  is 
Informed  and  bcdieres  nothing  has  been  paid 
w'itbln  the  last  15  years,  and  that  no  claim 
has  be«k  made  on  the  part  of  said  Susan  H. 
Beckd  or  any  of  her  heirs  in  the  last  fifteen 
years  that  any  mon^  was  due  on  said  con- 
tract The  bill  prays  for  an  answer,  wltb- 
ont  oath,  that  defendants  be  decreed  to  con- 
vey said  land  to  complainant  as  adminlstra- 
*  tor,  and  If  the  court  find  that  defendants 
hare  any  interest  in  the  same  an  accounting 
may  be  bad,  and  if  anything  Is  found  due, 
complainant  be  permitted  to  pay  the  same 
and  a  decree  be  entered  for  a  deed  from  de- 
fendants upon  such  payment 

The  amended  .  bill  is  substantlaUy  the 
same  as  the  original,  except  it  alleges  the 
possession  under  claim  of  ownership  was 
adverse,  that  Susan  II.  Beckel  died  in  Day- 
ton. Ohio,  March  0,  1890,  falls  to  all^  that 
she  was  ever  owner  of  the  land  in  question, 
alleles  on  Information  and  belief  that  the 
purchase  price  was  paid  in  full  more  than 
20  years  prior  to  the  death  of  said  Flora 
Yatee;  that  Susan  H.  Beckel  in  her  lifetime, 
and  defendants  since,  have  neglected  and  re- 
fused to  convey  said  property  according  to 
the  terms  of  the  contract ;  that  neither  said 
Susan  H.  Beckel  nor  any  of  said  defendants 
bave,  within  the  last  25  years,  made  auy 
claim  there  was  anything  due  on  said  con- 
tract, or  brought  action  to  recover  posses- 
sion, or  attempted  to  make  entry  thereon. 
Answer  under  oath  Is  demanded,  no  offer  Is 
made  to  pay  any  sum  found  due  and  prayer 
for  an  accounting  Is  omitted.  Decree  for 
conveyance  Is  asked,  in  default  of  which  It 
Is  prayed  that  the  decree,  when  proiierly 
recorded  shall  operate  as  a  conveyance.  The 
bill  also  contains  a  general  prayer  for  re- 
lief. 

Defendants  set  up  16  separate  grounds  of 
demurrer,  some  special  and  ultra  technical; 
others,  more  general  and  comprehensive,  di- 
rected against  the  merits  aod  equities  of 
the  bill  as  a  whole.  Epitomized  they  are 
HS  follows:  Unexcused  laches  for  25  years; 
statute  of  limitations;  title  to  contract  and 
right  of  action,  if  any,  in  Millard  E.  Yates 
and  not  In  complainant;  no  allegation  Mrs. 
Beckel  or  her  heirs  ever  owned  the  land  or 
made  claim  thereto ;  allegations  of  amended 
bill  repugnant  to  substantive  allegatlous  of 
original  bill;  new  controversy;  adequate 
remedy  at  law;  no  offer  to  pay  If  anything 
found  due;  no  all^tlon  Mrs.  Beckel  died 
intestate,  or  that  defendants  have  any  title 
to  or  Interest  in  the  contract  or  the  land, 
or  have  ever  made  any  claim  thereto;  in- 
consistent claim  of  adverse  possession  for 
twenty-eight  years. 

Complainant's  bill  presents  a  somewhat 
double  aspect.  Inconsistently  ailing  posses- 
Kton  taken  and  held  under  a  laud  contract 


and  full  performance  of  tliat  contract  on  his 
part,  entltllug  him  to  spedflc  pwformance 
by  defendants,  and  also  adrwse  possession 
ripening  Into  a  title  under  which  it  la  claim- 
ed the  bUl  ahonld  be  maintained  as  <Hie  to 
quiet  title.  Counsel  say:  "This  bill  could  be 
maintained  under  section  448  of  Miller's 
Comp.  Laws  providing  for  quieting  titles  hi 
courts  of  chancery.  This  court  in  passing 
upon  this  statute  has  held  the  object  Is  to 
reach  cases  like  tbe  present" 

[1]  In  this  case  there  is  no  allegation  that 
defendants  make,  or  have  set  up,  or  are  "set- 
ting up  a  claim  thereto  in  opposition  to  the 
title  claimed  by  complainant"    The  con- 
trary appears  from  the  language  of  the  bill. 
Counsel  for  complainant  in  confirmation  of 
this  state  in  their  brief:  "The  complainant 
is  not  seeking  to  take  anything  from  defend- 
ants that  they  have  in  their  possession, 
or  bave  had  in  their  possession,  or  that 
they  prior  to  the  flliug  of  the  bill  in  this 
case  made  any  claim  to."    A  bill  to  quiet 
title  cannot  be  successfully  launched  against 
defendants  not  charged  and  shown  to  hold 
or  claim  any  title  or  interest  In  the  property 
Involved.    The  only  recognizable  equitable 
allegations  to  be  traced  In  complainant's  bill 
tend  to  mark  It  as  a  bill  for  specific  perform- 
ance of  contract.  The  story  told,  much  of  it 
on  Information  and  belief,  la  that  28  years 
before  the  bill  was  filed  a  contract  for  the 
sale  of  this  land  was  given  Millard  E.  Yates 
by  Mrs.  Beckel,  through  her  agent,  $100  paid 
on  the  contract,  and  possession  taken  of  the 
property,  which  has  been  maintained  since, 
under  claim  of  ownership  by  Yates  and  his 
successors,  who  made  Improvements  on  and 
greatly  enhanced  the  value  of  the  same; 
that  Yates  quitclaimed  his  interest  to  his 
wife;  that  his  wife  Is  dead 'and  Mrs.  Beckel 
Is  dead  (we  are  not  advised  as  to  what 
became  of  Yates  and  Hall,  tbe  agent,  be- 
tween whom  the  contract  was  negotiated)  ; 
that  the  contract  price  was  fully  paid ; 
that  no  claim  of  any  kind,  either  to  the  land 
or  for  payment,  has  been  made  by  Mrs. 
Beckel  or  her  representatives  for  more  than 
25  years;  that  she  died  in  Dayton,  Ohio, 
leaving  certain  heirs ;  that  a  letter  was  writ- 
ten to  one  of  them  on  the  subject  "What 
answer,  if  any,  was  made  to  such  letter,  is 
not  stated.   By  the  terms  of  the  contract  it 
should  have  been  fully  paid  and  Yates  en- 
titled to  a  deed  In  1888.   The  bill  alleges  full 
payment  was  made  20  years  prior  to  Its  filing. 
Yates'  right  of  action  to  enforce  specific  per- 
formance would  arise  when  full  payment  waa 
made.   Counsel  on  each  side  seek  to  make 
against  the  other  a  somewhat  strict  and 
technical  application  of  the  statute  of  limita- 
tions. It  Is  argued  by  complainant  that  it  re- 
quired 16  years  after  1888  to  bar  defenclants* 
right  of  entry ;  tbat  the  statute  of  limitations 
would  not  run  against  Yates'  right  of  action 
until  their  right  of  entry  was  barred,  and 
that  this  suit  was  begun  only  "seven  years 
and  one  month  after  the  statute  had  barred 
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defendants  from  making  entry  or  claiming 
anr  right  under  tbe  land  contract" ;  tbat,  de- 
fendants not  baving  attempted  to  make  en- 
try or  claimed  any  rights  under  tbe  contract 
(or  more  tlian  25  years,  they  are  uow  barred 
by  the  statute  from  doing  so. 

[2]  It  is  argaed  by  defendants  that  the 
allegations  in  complainant's  bill  on  their 
face  raise  the  statute  of  limitations  against 
liim,  and  in  this  state  a  general  demurrer  will 
lie  where  such  infirmity  appears  on  the  face 
of  tbe  pleading;  no  explanation  or  excuse 
being  stated  in  extenuation.  In  that  con- 
nection it  is  not  to  be  overlooked  that  pay- 
ment and  possession  are  alleged. 

[3]  In  bills  for  specific  performance,  while 
<\>nrts  of  equity  have  regard  to  statutes  of 
limitation,  and  by  analogy  are  Inclined,  as 
a  general  mle,  to  conform  therewith  when 
considering  and  applying  the  doctrine  of  lach- 
es, they  are  by  no  means  absolutely  conclu- 
sive and  are  often  disregarded.  J^aches  may 
lx>  declared  to  be  a  bar  long  before  the  stat- 
ute has  run,  or,  where  equitable  reasons  for 
'lelay  bare  been  shown,  relief  may  be  grant- 
ed at  a  time  beyond  the  statutory  period. 

[4]  Under  complainant's  allegations  of  pur- 
chase, possession  taken  under  such  purchase, 
and  continuously  maintained  since,  and  full 
[tayment  of  the  purchase  price,  the  statute  of 
limitations  becomes  of  minor  significance 
either  way,  and  his  claim  of  adverse  posses- 
tloD  Is  wholly  untenable.  "Such  holding  and 
occupancy  could  not  in  an  hundred  years 
ripen  Into  an  adverse  holding  and  the  com- 
['lainant  would  be  equitably  estopped  from 
wj  claiming."  Township  of  Jasper  v.  Martin, 
161  Mich.  336,  126  N.  W.  437,  137  Am.  St. 
Rep.  508. 

IS]  On  the  other  band,  It  Is  well  settled, 
as  applied  to  the  remedy  of  specific  t)erform- 
ance,  that,  if  the  vendee  of  land  takes  and 
retains  possession  of  premises  with  the  ven- 
dor's consent  and  makes  payment  therefor, 
mere  delay  in  bringing  suit,  however  long 
continued,  will  not  defeat  his  remedy,  unless 
>pecial  conditions  have  intervened  and  the 
relations  of  the  vendor  to  the  land  have  so 
altered  that  a  specific  execution  of  the  agree- 
mmt  becomes  Impossible  or  inequitable.  Pom- 
eroy  on  Spec  Perf.  of  Contracts,  8  404 ;  Wat- 
erman on  Spec  Perf.  of  Oont  8  468  ;  36  Cyc 
732.  The  principles  applicable  to  such  a  case 
are  very  sncdnctly  stated  In  an  opinion  writ- 
ten by  Jnstlce  Cabell  in  the  early  case  of  Wil- 
liams V.  Lewis.  82  Ya.  686.  Williams  filed 
a  bill  In  1822  for  spetdflc  execution  of  a  land 
cootract  made  with  Lewis*  father  in  1774. 
Wiiu&ms  bad  been  in  possession  of  the  prem- 
ises flinee  the  latter  dat^  and  had  paid  for 
same  by  surrendering  certain  claims  to  other 
prtqierty.  The  court  said :  "StUl  less  does  It 
liecome  him  or  them  to  set  up  the  defense 
of  tbe  lengtb  of  time  in  bar  of  this  equita- 
ble title.  It  18  not  admissible  on  the  part  of 
a  Tendor  against  Us  Tender  The  relation 
In  wlildi  tb^  stand  to  each  ofUier  fivbldt  It 


The  former  Is  a  trustee  for  the  latter;  and 
the  trust  can  never  be  determined  but  by  a 
conveyance  of  the  title.  The  vendor  can  nev- 
er be  permitted  to  set  up  his  own  omission 
to  make  a  deed  against  the  right  of  the  ven- 
dee to  demand  one.  Yet  less  can  be  Invoke 
tbe  aid  of  those  cases,  which  discountenance 
the  assertion  of  a  stale  equity,  by  a  party  out 
of  possesion,  against  an  adversary  claimant 
in  possession,  for  here  Williams  has  been 
in  continued  und  uninterrupted  possession 
from  about  the  year  1774  to  tbe  present  day, 
in  the  peaceful  enjoymwit  of  tbls  equitable 
rlgbt,  which  has  tbns  acquired  strength  by 
the  lapse  of  time  and  acqulesc^ce,  Instead 
of  being  weak^ed  and  Impaired.  If,  Indeed, 
we  could  look  upon  the  parties  in  the  light  of 
adverse  claimants,  Williams'  [Kwsession  alone 
would  sustain  him  in  a  writ  of  right  Bat, 
as  be  Is  in  fact  a  dalmant  nnder  Lewis,  he 
could  not  at  law  be  permitted  to  defend  him- 
self, as  an  adverse  claimant,  by  tbe  statute 
of  limitations.  It  is,  then,  but  Just  t&at  In 
this  court  the  same  relation  should  ^tect 
him  from  a  similar  defense  on  the  ^rt  ai 
Lewis." 

[I]  This  bin  of  complaint  Is,  however,  in  its 
present  form  contradictory,  wanting  In  spo' 
clflc  allegations  and  averments  and  clearly 
demurrable.  It  does  not  state  a  cause  of  ac- 
tion against  these  defendants  In  law  or 
equity.  It  makes  claims  by  contract  rights 
and  by  adverse  {wssession.  It  falls  to  allege 
that  defendants  ever  owned,  held  title  to,  or 
claimed  tbe  land  In  question.  It  Is  silent  as 
to  the  present  condition  of  the  record  title, 
and  does  not  show  that  Susan  H.  Beckel  ever 
owned  or  held  any  title  to  thfe  property,  ex- 
cept as  the  fact  niJght  be  surmised  from  her 
having,  through  her  agent,  contracted  to  sell 
it  No  liability  or  obligation  under  the  con- 
tract could  attach  to  defendants  except  as 
traced  through  title  to,  or  interest  in,  the  land 
as  her  heirs.  "The  bill  must  show  snch  a  re- 
lation of  defendants  to  the  subject-matter  as 
to  charge  them  with  tbe  liability  or  some  In- 
terest in  the  subject-matter  which  will  be 
affected  by  the  decree."   16  Oyc  235. 

We  are  of  the  opinion  that  tbe  demurrer 
should  be  snstalned. 

The  order  overruling  the  same  is  reversed, 
with  costs,  and  the  case  remanded  with  leave 
to  file  an  amended  bill  wltbln  80  days. 


In  re  FIDELITY  &  DEPOSIT  CO.  OF 
MARYLAND. 

(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

1.  Tbustb  <|  287*)— MAnAOKUNT  or  Tbusi 

EfflATKe— BETTUmilT  or  ACOOUMTS. 

Where  a  trustee  empowered  to  sell  and  re- 
invest invested  a  part  of  the  trust  fmids  in  a 
baainess  at  the  request  of  an  infant  beneficiary, 
who,  after  attainmg  fuU  age,  failed  for  2Vs 
years  to  question  the  propriety  of  the  act,  the 
investment  must  be  allowed  as  a  credit  In  the 
account  of  tbe  trnstee,  together  with  the  sum 
paid  out  by  the  trustee  as  interait  on  a  loan 
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from  the  proceed!  of  wblcb  the  adtmncemeiit 
was  made. 

[Ed.  Note.— For  otiier  caiea,  we  Traate,  Gent 
IMg.  H  S25,  844;  Dec.  Dig..f  237.*] 

2.  TBUST8  (f  218*)— HAirAQEUBNT  OT  TbOST 

Ebtatbs—Sbttleuent  of  Accounts. 

Where  a  trustee,  with  power  to  sell  and  re- 
invest, made  an  investment  at  the  request  of  an 
adult  beneficiary,  who  knew  that  her  estate  was 
used  for  the  purpose  of  raising  the  money  for 
the  investment,  and  the  investment  was  made 
for  her  beneGt,  the  amount  must  be  allowed  as 
a  credit  in  the  trustee's  account. 

[  Kd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i{  310-313 ;   Dec  Dig.  f  218.*] 

a.  Trusts  (S  315*)— Cohpensatiom  of  Tbtjb- 

TEE. 

Where  a  trustee  tor  Tears  made  no  de 
mand  for  compensation  for  her  services,  and 
the  trustee  was  a  relative  of  the  beneficiary, 
and  the  relationship  between  the  parties  was 
intimate,  the  disallowance  of  a  claim  for  com- 
pensation  was  within  the  court's  discretion,  and 
would  not  be  disturbed  on  appeal. 

lEd.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  SS  433-443,  474r-479 ;  Dec.  Dig.  {  316.*] 

Error  to  Circuit  Court,  Bay  CouDtf:  Wil- 
liam G.  Gage,  Judffe. 

In  the  matter  of  the  trust  created  by  the 
wlU  of  Harriet  C.  Sballer,  deceas^,  Matilda 
E.  Daglish,  trustee.  From  a  decree  settling 
the  accounts  of  Matilda  E.  Daglish  as  trus- 
tee, the  Fidelity  &  Deposit  Company  of  Mary- 
land brings  error.   Reversed  and  remanded. 

The  matter  In  issue  In  this  proceeding 
arises  out  of  the  trust  created  in  the  will  of 
Harriet  C.  Shailer.  The  Important  provi- 
sions follow: 

"1  appoint  Henry  R.  Wooster,  of  Say- 
brook,  trustee  of  all  tbe  residue  of  my  estate 
to  be  held  in  trust  for  my  grandchildren,  to- 
wtt:  Harry  WUmot  Bradley,  Harriet  Wll- 
mot  Bradley  and  Rose  Wllmot  Bradley,  each 
to  receive  one-tUrd  oi  tbe  income  thereof, 
or  so  much  as  may  be  necessary  to  be  used 
for  their  support  and  education,  and  If  the 
Income  shall  be  Insni&clent,  then  so  much  of 
tbe  principal  as  may  In  the  discretion  of 
said  trustee  or  bis  succeBwr  In  said  ofDce  be 
necessary  for  that  purpose,  and  to  this  end 
I  do  hereby  devise  and  bequeath  to  said  trus- 
tee all  the  residue  of  my  estate  aforesaid, 
resting  In  said  trustee  fall  power  to  sell,  ex- 
change all  or  any  portion  of  said  property' 
and  to  re-lnvest  the  same  as  will  bi  bis  judg- 
ment be  for  the  interest  of  said  legatees. 

"Upon  reaching  the  age  of  twmty-one 
years  of  either  of  my  said  grandchildren,  the 
income  of  his  or  her  share  shall  be  paid  di- 
rectly to  said  legatees,  and  upon  attaining 
the  age  of  twenty-flve  years,  respectively,  the 
full  share,  including  principal  and  income, 
shall  be  paid  or  transferred  to  said  legatees. 

"Said  trustee  is  required  to  make  annual 
returns  of  the  condition  of  said  estate  to  the 
probate  court,  and  be  is  also  to  give  suitable 
bond  for  the  faithful  discharge  of  tbe  duties 
of  said  trust,  and  said  bond  may  be  furnish- 
ed by  any  of  the  8nret>-  companies  of  this 


state  and  the  costs  thereof  to  be  paid  from 
my 'estate. 

"In  tbe  event  of  tbe  death  of  either  of  my 
grandchildren  before  the  age  at  which  tbe 
estate  is  to  vest,  viz;  twenty-five  years,  said 
share  Is  to  go  to  and  vest  in  the  survivors 
absolutely." 

The  will  was  duly  admitted  to  probate,  and^ 
the  trust  was  executed  lu  so  far  as  it  re- 
lated to  Harry  Wllmot  Bradley  and  Harriet 
Wllmot  Bradley.  On  March  20.  1902,  Ma- 
tilda E.  Daglish,  a  sister  of  the  testatrix, 
and  therefore  a  grandaunt  of  the  remalnin;; 
cestui  que  trust,  was  appointed  trustee  of 
the  trast  created  by  tbe  will.  She  qualified 
as  such  trustee,  and  gave  a  bond  In  tbe  pe- 
nal Sinn  of  $8,000,  with  the  appellant  as  sure- 
ty thereon.  At  the  time  of  her  appointment, 
the  trustee  receipted  to  tbe  judge  of  probate 
for  personal  property  valued,  according  to 
the  Inventory,  at  the  sum  of  $0,980.73.  From 
1902  to  1907  Mrs.  Daglish  seems  to  have 
handled  the  estate  without  rendering  any  ac- 
count of  her  dealings  to  the  probate  court 
On  September  19,  1907,  she  filed  an  account 
with  that  court  which  showed  alleged  dis- 
bursements (exclusive  of  any  compensation 
to  herself  as  trustee)  on  behalf  of  her  cestui 
que  trust  to  an  amount  upwards  of  $600  in 
excess  of  the  value  of  the  estate  which  she 
had  received  including  the  income  thereof. 
No  hearing  was  had  upon  this  account  before 
the  death  of  Mrs.  Daglish,  which  occnrrecr 
October  28,  1908.  After  her  death,  one  Al- 
bert HiUer  was  appointed  trustee  of  the  es- 
tate, and  upon  his  petition  the  account  of 
Mrs.  Daglish  was  heard  and  passed  upon- 
without  notice  to  the  surety  upon  her  bond. 
Upon  this  hearing  the  probate  court  found 
that  Mrs.  Danish  as  tmstee  was  diargea- 
ble  with  a  balance  amounting  to  f6,4SS.23. 
Thereafter  the  Fidelity  A  Deposit  Company 
appealed  from  said  order. 

The  circuit  court  restated  tbe  account  find- 
ing a  balance  due  from  the  estate  of  Mm. 
Dagllab  to  the  trust  estate  in  tbe  sum  of 
831.91.  Upon  this  bearing  tbe  court  filed 
flndins^  of  law  and  of  fiict  Appellant  pro- 
posed amendments  thereto,  and,  after  con- 
sidering the  same,  tbe  court  filed  bis  find- 
ings as  to  the  fiicts  and  the  law  aa  follows: 

"Findings  of  Fact 

"(1)  The  court  finds:  Tbe  value  of  the  200 
shares  of  capital  stock  of  tbe  Iron-SllTer 
Mining  Company  of  Colorado,  being  certifi- 
cates Nos.  18,079  and  18,080,  at  tbe  time  of 
the  sale  and  conversion  thereof,  was  $180, 
or  90  cents  a  share. 

"(2)  That  the  Income  and  dividends  re- 
ceived by  tbe  trustee  Matilda  E.  Dagllsb  dur- 
ing the  period  of  her  trusteeship  was  $1,294. 

"(3)  That  Matilda  E.  Dagllsb  was  appoint- 
ed trustee  of  tbe  trust  created  by  Harriet  C 
Sballer,  deceased,  and  qualified  as  sai^  on 
Mardi  26,  1802,  tbe  appolntmait  being  made 
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by  the  probate  court  of  Bay  coanty.  Tbat 
Harriet  C.  Shaller  died  on  January  23,  1893, 
leaving  a  last  will,  which  was  admitted  to 
probate,  and  Is  In  evidence  in  this  case.  Tbat 
of  the  three  beneficiaries  named  in  said  will 
Harry  W.  Bradley  died  while  a  minor  with- 
out issue.  Harriet  W.  Bradley,  another  ben&- 
Sciar>',  received  her  share  of  the  estate  and 
trust  funds  on  arriving  at  the  age  of  25 
years.  That  Eose  Wright  West,  who  prior 
to  her  marriage  was  Rose  Wilmot  Wright, 
was  the  sole  remaining  beneficiary  under  the 
will.  That  Matilda  E.  Dagllsh  was  a  sister 
of  said  Harriet  C.  Shaller,  and  Rose  W. 
West  was  a  granddaughter  of  said  Harriet 
C.  Shailer.  Said  Rose  West  was  about  nine 
years  of  age  when  Mrs.  Shailer  died,  and 
from  tliat  date  she  made  her  home  with,  and 
lived  with.  Mrs.  Dagllsh,  and  the  two  lived 
and  treated  each  other  practically  as  mother 
and  daughter  until  the  marriage  of  Rose 
West  That  after  the  marriage  of  Rose  West 
in  1003  she  and  her  husband*  and  later  her 
two  children  and  Mrs.  Dagllsh,  lived  together 
a  (*onsiderable  portion  of  the  time  until  Mrs, 
Danish  died  October  26,  1906,  and  were  fnr- 
nlstaed  with  moaey  by  Mrs.  DagUsb  at  fire- 
qnent  InterraUL 

"(^  Tbat  in  DecembOT,  1906,  Mrs.  Dag- 
llsh, on  tbe  request  and  solicitation  of  Rose 
West,  purchased  a  store  and  business  In 
Cleveland,  Ohio,  for  Rose  West,  and  she  and 
ber  bnsband  took  possession  of  the  business 
and  ran  It  ontU  July,  igo&  That  the  money 
for  the  purchase  of  the  business  was  bor- 
rowed from  tbe  Commercial  Bank  In  Bay 
City,  and  the  following  trust  property  was 
pledged  by  said  trustee  to  said  bank  as  se- 
curity for  the  money  so  borrowed,  viz.,  bond 
\o.  1,329  of  Ohio  &  West  Virginia  Railroad 
Company,  five  shares  of  stock  of  the  National 
Shoe  &  Leather  Bank,  200  shares  of  the  cap- 
ital stock  of  the  Iron- Silver  Mining  Com- 
pany. The  money  so  borrowed,  amounting 
CD  $1,900,  was  sent  to  Rose  West  in  Cleve- 
land by  Mrs.  Dagllsh  in  New  York  drafts, 
payable  to  the  order  of  Rose  West,  and  was 
used  by  ber  in  the  purchase  of  the  said  store 
and  business.  That  (100  more  was  advanced 
by  Mrs.  Dagllsh  about  the  time  of  the  pur- 
chase at  the  store.  Tbat  In  June,  1906,  Mrs. 
Oafish  took  f200  from  Bay  City  to  Cleve- 
land to  pay  Indebtedness  accruing  in  Cleve- 
land store  and  business.  In  July,  1906,  Mrs. 
Dagllsh  took  possession  of  the  store,  and 
closed  It  out,  and  settled  up  the  Indebtedness 
and  Uabilltiee  In  connection  with  It,  and  re- 
ceived, after  the  payment  of  all  of  the  11a- 
bOltieB.  the  sum  of  $200,  which  was  all  that 
she  saved  out  of  the  venture.  That  Rose 
West  became  21  years  of  age  on  the  80th  day 
ot  Hay.  1906.  That  she  became  26  years  of 
ogB  on  the  80tb  day  of  May,  1910,  and  that 
she  was  married  In  the  fall  of  1903.  That 
after  becoming  21  years  of  age  In  May,  1906, 
she  and  her  husband  continued  to  operate 
said  store  and  business  In  GleTeland,  and 


she  made  no  objection  to  the  action  of  ber 
trustee  in  making  such  Investment  That  she 
first  knew  that  the  money  that  went  into  the 
Cleveland  store  business  was  borrowed  by 
her  trustee  at  the  Commercial  Bank,  and 
property  from  the  trust  funds  pledged  to 
secure  the  repayment  of  tbe  same,  when  she 
was  with  Mrs.  Dagllsh  at  the  times  when 
said  notes  were  renewed.  After  the  death  of 
Mrs.  Dagllsh  in  October,  1908,  she  was  per- 
sonally notified  by  the  Commercial  Bank  that 
said  notes  were  past  due,  and  tl)at  the  se- 
curities would  be  sold  If  payment  was  not 
made;  said  letter  being  dated  NoTemt>er  25, 
1908.  That  no  action  of  any  kind  was  taken 
by  Rose  West  objecting  to  or  disaffirming  the 
Cleveland  store  Investment 

"(6)  In  January,  1909,  Albert  Miller,  who 
was  appointed  trustee  to  succeed  Mrs.  Dag- 
llsh, demanded  the  surrender  of  the  securi- 
ties held  by  the  Commercial  Bank  for  the 
above  loan,  and  later  In  the  same  month 
brought  suit  in  chancery  in  the  circuit  court 
for  tbe  county  of  Bay  to  compel  said  bank 
to  surrender  said  securities,  on  the  ground 
that  they  were  unlawfully  pieced  by  tbe 
trustee,  and  that  such  pledgbig  was  unan- 
thorlxed  and  Invalid.  Said  cause  was  beard 
on  pleadings  and  proofs  and  ttie  bill  dismiss- 
ed, the  ground  fOr  sudi  dismissal  being  set 
fortb  in  the  oplnlm  of  Judge  Sharpe  filed 
in  said  cause,  and  which  is  In  evidence  In 
this  case.  Said  decree  has  not  beoa  appeal- 
ed from  nor  set  aside. 

"(6)  That  the  Inveatmoit  and  expenditure 
In  the  purdiase  of  the  CSev^Iand  store  and 
business  was  made  solely  for  Rose  West,  at 
her  request,  with  the  expectation  on  the  part 
of  all  that  it  would  be  successful  and  furnish 
employment  for  Rose  West  and  her  husband 
and  benefit  them  and  the  trust  fnrds.  Tbat 
Rose  West  knew  all  about  the  transaction, 
and  urged  Mrs.  Dagllsh  to  buy  the  store 
and  buslne^  for  her  with  the  understanding 
that  the  money  put  Into  It  would  come  out' 
of  Rose  West's  share  of  the  Shailer  estate 
in  the  hands  of  Mrs.  Dagllsh  as  trustee. 

"(7)  In  April,  1908,  Rose  West  sought  to 
persuade  Mrs.  Dagllsh  to  assist  her  and  her 
husband  to  Invest  In  a  limekiln  at  Omer, 
Mich.  The  purchase  price  of  said  limekiln 
was  to  be  $7,000.  Two  thousand  dollars 
was  required  to  make  the  first  payment 
Mrs.  Dagllsh  raised  $1,400  in  some  manner, 
and  then  negotiated  the  purchase  of  the 
property  at  the  above  price  for  and  in  the 
name  of  Mrs.  West'ff  hnsband  and  one  Mc- 
Donnell. Mrs.  Dagllsh  then  took  back  from 
this  firm  a  mortgage  for  $2,000,  and  put  that 
up  with  tbe  Arenac  Exchange  Bank  for  a 
loan  of  $G00,  which  she  then  turned  over  to 
be  applied'  by  West  and  McDonnell  as  the 
balance  of  tbe  $2,000  advance  payment  on 
the  purchase  price  of  the  limekiln  property. 
After  the  death  of  Mrs.  Daglisb,  the  mort- 
gage In  question  was  foreclosed  by  the  Ar- 
enac Exchange  Bank,  and  the  property  was 
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purchased  by  said  bank  on  the  foreclosure 
for  the  amount  of  Its  mortgage.  A  couple  of 
months  after  the  original  purchase  of  the 
limekiln  property,  Mrs.  Dagllsh  again  hy- 
pothecated the  $2,000  mortgage  to  the  Arenac 
Exchange  Bank  for  an  additional  loan  of 
$600.  This  $600  was  raised  for  the  purpose 
of  building  a  new  kiln  on  the  limekiln  prop- 
erty, and  a  considerable  portion  of  It  was 
used  for  that  purpose;  the  same  being  ad- 
vanced by  Mrs.  Dagllsh  as  needed.  This  In- 
vestmrat  of  Mrs.  Dagllsh  in  said  limekiln 
proi:>erty  was  induced  by  the  solicitation  and 
persuasion  of  Rose  West  and  her  husband. 

"(8)  That  while  Rose  West  and  Mrs.  D^- 
llsb  were  living  at  Omer,  and  while  the  lime- 
kiln was  being  operated,  Mrs.  Dagllsh  was 
taken  sick  and  died  on  October  28,  1008. 
After  her  death  a  fire  occurred  which  de- 
stroyed a  considerable  portion  of  the  lime- 
kiln property,  and  it  was  abaudoned.  The 
Ar^ac  £<xchange  Bank  fore<dosed  the  mort- 
gage which  Mrs.  Dagllsh  had  hypothecated 
to  It  for  the  loans  aforesaid,  and  the  lime- 
kiln property  was  sold  on  the  foredoaore  tor 
the  amount  due  said  bank. 

"(9)  That  Mrs.  Dagllsh  paid  in  Interest  to 
the  Commercial  Bank  of  Bay  City  on  the 
loan  which  she  made  in  1905,  on  the  trust 
securltiefl  in  her  hands  as  atmve  stated,  for 
the  purchase  of  the  Cleveland  store  and  busl- 
neas,  the  sum  of  $400.99.  That  the  original 
note  given  when  the  loan  was  made  In  1005 
was  renewed  from  time  to  time,  and  in  1907 
$1,000  was  paid  upon  said  loan  by  the  sale 
to  said  bank  of  the  Ohio  &  West  Virginia 
Railway  bond,  which  was  one  of  the  securi- 
ties hypothecated  for  the  loan.  Interest 
was  paid  at  the  time  of  the  several  renewals 
during  the  lifetime  of  Mrs.  Dagllsh  of  the 
balance  of  said  loan  which  remained  unpaid. 
That,  after  the  death  of  Mrs.  Daglish,  Albert 
Miller  was  appointed  to  succeed  Mrs.  Dag- 
Usfa  as  trustee  of  said  trust,  and  he  brought 
suit  against  the  Commercial  Bank  to  recover 
the  secaritles  so  hypothecated,  which  suit 
was  commenced  in  January,  1909,  and  was 
finally  decided  about  one  year  later.  Short- 
ly after  this  decUIm,  the  securities  which 
had  been  hypothecated  to  the  bank  were 
sold,  and  the  Indebtedness  of  the  bank,  to- 
geUier  with  the  Interest  and  costs  of  the 
salt  by  Albert  Miller,  trustee,  were  satisfied 
and  paid  out  of  the  iwoceeda  of  8u<di  sale. 
That  the  costs  of  the  suit  brought  by  Albert 
Miller  against  the  Commercial  Bank  were 
taxed  at  the  sum  of  m^tSU,  and  were  paid 
out  of  the  proceeds  of  Uie  sale  ult  tb»  aecarl- 
tles  hypothecated  to  the  bank  as  above  set 
forth. 

"(10)  That  Mrs.  Daglish  was  appointed 
trustee  In  March,  1902,  and  continued  to 
art  as  trustee  until  het  death  on  October  28, 
1908,  a  period  of  6^  years.  That  on  Sep- 
tember 21,  1908,  Rose  West  started  on  a 
trip  to  Coneautville,  Pa.,  and  received  £rom 
Mrs.  Dagllsh  on  the  Arenac  Exchange  Bank 
a  check  for  $100,  which  was  indorsed  by  said 


Rose  West,  and  paid  through  said  bauk  on 
said  day.  That  said  Rose  West  on  the  last- 
mentioned  date  received  for  her  own  pur- 
poses the  sum  of  $60  from  said  trustee,  as 
part  of  said  chedc. 

"(11)  Proposed  finding  of  fact  No.  11  is 
refused.  All  of  apptilant's  proposed  findings 
of  fact  that  are  not  onbodled  and  found  in 
the  foregoing  flmiiini  avB  reused  by  the 
court 

"FindlniB  of  law. 

"(1)  Appellant's  proposed  finding  of  law 
No.  1  is  retnsed,  and  the  court  finds  that 
said  trustee  Is  not  ottltled  to  any  credit  on 
account  of  the  Cleveland  store  and  busi- 
ness. 

Appdlants  proposed  findinff  of  law 
No.  2  Is  reftised,  and  the  court  finds  that 
said  trnstee  Is  not  entitled  to  any  credit  on 
account  of  the  limekiln  investment  at  Omer, 
Mtch. 

Af^Uants  proposed  finding  of  law- 
No.  S  Is  refused,  and  ^  ooort  finds  Out 
said  trustee  is  not  entitled  to  any  credit  for 
Interest  paid  m  the  Gonunerdal  Bank  loan, 
or  for  cost  taxed  in  the  suit  brot^t  by  her 
snccessor  against  the  Oommercial  Bank. 

"(4)  An>ellant*s  proposed  finding  of  law 
No.  4  Is  refused,  and  the  court  finds  that 
said  trustee  is  not  entitled  to  any  compen- 
sation for  her  services  as  trustee  in  said 
estate. 

"(5)  Appellant's  proposed  flndli^  of  law 
No.  6  is  r^sed,  and  the  court  finds  that 
said  trustee  is  not  entitled  to  any  credit 
on  account  of  the  50  shares  of  stock  of  the 
Concrete  Madilnery  Company  ot  Detroit. 

"(6)  Appellant's  proposed  finding  of  law 
Na  6  is  refused,  and  the  court  finds  Uiat 
said  trustee  Is  entitled  to  credit  of  fifty  dol- 
lars ($SO.0(^  only  for  said  che<^  of  Septem- 
ber 24,  lOOS." 

Appellant  claims  that  the  balance  found 
against  the  estate  of  Matilda  Dagjish  should 
be  reduced  by  the  following  items: 

The  item  for  the  Oevdand  stwe  and 
business  ,  $2,000  00 

The  item  fbr  the  Omer  Lime  Elln 
matter    2,600  00 

For  services  of  trustee  during  the 
period  of  said  trust,  6%  yean  at 
$50  per  year   325  00 

The  aum  paid  for  interest  to  the 
Commercial  Bank  on  the  loan 
made  to  purchase  the  CSeveland 
store  and  buBineBS   400  99 

The  item  of  costs  ia  the  suit  of  Al- 
bert Miller,  Trustee,  v.  Commercial 
Bank    47  20 

The  ezcesa  cbaived  against  said 
trustee  on  account  of  the  Iron  ft 
Silver  Mining  Co.  stock   220  00 

Addition  credit  on  account  of  $100 
check  on  Omer  Bank   60  00 

If  these  items  are  allowed,  a  balance 
against  the  trustee  would  still  remain  in  the 
snm  of  $1^79. 

Argued  before  UOORB,  C  J.,  and 
STEERE,  McALVAT,  BROOKE.  STONE, 
OSTRANDEB,  and  BIBD,  JJ, 
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Curtis  E.  Pierce  aud  John  E.  Klnnane, 
botb  of  Bay  City,  for  Surety  Company,  W. 
A.  CoUlna,  of  Bay  City,  for  Sballer  Estate. 

BROOKE.  J.  (after  stating  the  facts  as 
above).  [1]  We  will  consider  the  claimed 
items  of  credit  In  their  order.  At  the  out- 
set it  la  pertinent  to  observe  that  the  pow- 
ers conferred  upon  the  trnstee  by  the  Instru- 
ment creaUug  the  trust  are  peculiarly  broad. 
The  beneficiaries  are  each  to  receive  from 
the  trust  fund  "one-third  of  the  Income 
thereof,  or  so  much  as  may  be  necessary  to 
be  used  for  their  support  and  education,  and 
if  the  income  shall  be  Insufficient,  then  so 
much  of  the  principal  as  may  In  the  discre- 
tion of  said  trustee  or  his  successor  In  of- 
fice be  necessary  for  that  purpose,  and  to 
this  end  I  do  hereby  devise  and  bequeath  to 
said  trnstee  all  the  residue  of  my  estate 
afor^ald,  vesting  In  said  trustee  foil  power 
to  sell,  exchange  all  or  any  portion  of  said 
property  and  to  reinvest  the  same  as  will  in 
bis  Judgment  be  for  the  interest  of  said  lega- 
tees." Acting  under  the  powers  conferred 
by  this  Instrument,  the  trustee,  who  was  the 
sister  of  the  grandmother  of  the  cestui  que 
trust,  allowed  Mrs.  West,  her  ward,  to  per- 
snade  her  to  make  the  Cleveland  investm«it 
In  December  of  the  year  190S.  At  the  time 
the  inrestment  was  made,  Mrs.  West  was 
between  20  and  21  years  of  age.  As  soon 
as  the  business  was  purchased.  Mrs.  West 
and  her  husband  went  into  possession,  and 
management  thereof,  and  so  continued  until 
about  July  of  the  year  1906w  In  the  mean- 
time Mrs.  West  became  of  age  on  May  80. 
1906.  Upon  reaching  her  majority,  Mrs. 
West  did  not  attempt  to  disaffirm  or  repudi- 
ate the  act  of  her  grandannt  and  trustee, 
but  by  continnlng  in  possesion  and  control 
of  the  business  thereafter  tadtly  affirmed 
tite  transaction.  It  is  to  be  noted,  further, 
that  though  her  trusts,  Mrs.  Dagllsh.  lived 
about  years  after  she  (Mrs.  West)  be- 
came of  age,  no  steps  were  taken  to  question 
the  transaction.  The  relationship  between 
Mrs.  West  and  bar  trustee  was  of  a  pecul- 
iarly intimate  character.  They  lived  together 
from  the  time  Mrs.  West  was  nine  years  old 
UDtU  the  death  of  Mrs.  Daglish,  and  during 
all  that  period,  even  after  the  marriage  of 
Urs.  West,  Mrs.  Dagllsh  contributed  large- 
ly to  the  support  of  Mrs.  West  and  her  cbil- 
dr«i.  When  Mrs.  Dagllsh  died,  It  was  found 
that  she  had  made  Mrs.  West  the  sole  bene- 
ficiary under  her  will;  the  Inventory  of  the 
estate  ahowtng  it  to  be  of  the  value  of  about 
11.000.  These  two  people  seem  to  have  sus- 
tained toward  each  other  the  sentiments  of 
a  Amd  and  perhaps  overindnlgent  mother 
and  a  loving  daughter.  Had  Mrs.  Dagllsh 
continued  to  live,  tt  is  only  fair  to  Mrs. 
West  to  say  that  It  Is  believed  no  Btei» 
would  ever  have  beeai  taken  by  her  or  In  her 
behalf  to  compel  her  aunt  and  trustee  to 
pay  to  her  again  money  which  tiad  once  been 
at  her  earnest  soUdtatlmi,  and  the 


benefit  of  which  she  had  enjoyed.  The  fact 
that  Mrs.  Dagllsh  is  now  dead  should  not 
be  permitted  to  weigh  in  the  consideration  of 
the  question.  It  should  be  treated  exact- 
ly as  if  Mrs.  West  herself  were  now  seeking 
to  recover  ftom  her  trustee  this  sum  whicb 
she  has  already  succeeded  in  persuading  that 
trustee  to  turn  over  to  her  in  person  and 
which  she  has  used. 

In  Qulmby  v.  Uhl,  130  Mich.  198,  at  page 
212,  8»  N.  W.  722,  at  page  728,  it  is  said: 
"Where  beneficiaries  either  expressly  or  im- 
pliedly assent  to  the  action  of  ttielr  trustee 
in  managing  their  property  not  in  strict  ac- 
cord with  the  terms  of  the  trust,  they  will 
be  held  to  have  acquiesced  In  such  action" — 
citing  cases.  See,  also,  Skelding  v.  Dean, 
141  Mich.  143,  104  N.  W.  410,  and  authorities 
there  cited  and  reviewed. 

It  is  urged  that,  when  the  Cleveland  In- 
vestment was  made,  Mrs.  West  was  an  In- 
fant, and  therefore  Incapable  of  consenting 
to  an  unlawful  use  of  the  trust  estate.  This 
is  true,  but^  as  already  pointed  out,  she  be- 
came of  age  a  few  months  later,  and  by  her  ■ 
acts  thereafter  clearly  Implied  h^  f>onsent 
Her  failure  to  disaffirm  the  acts  of  her  trus- 
tee during  the  2^  years  following,  while 
said  trustee  was  alive,  is  also  significant 
We  must  hold  that  the  $2,000  constituting 
the  Cleveland  investment  should  have  been 
allowed  as  a  credit  in  the  account  of  Mrs. 
Dagllsh.  It  necessarily  follows  that  the 
Item  of  $400.99  paid  out  by  the  trustee  as  In- 
terest  upon  the  loan  from  the  proceeds  of 
which  this  advancement  was  made  should 
likewise  have  been  allowed. 

[2]  The  Om&  llm^iln  Item  of  $2fi00. 
We  are  unable  to  discover  from  the  record 
that  the  trustee  advanced  for  this  purpose 
more  than  11.400,  either  from  ber  own  es- 
tate or  that  of  her  cestui  que  trust  Tb» 
balance  of  11,200  was  raised  by  hypothecat* 
Ing  a  mortgage  for  |2,000  upon  the  property 
itself.  This  Investment  was  unquestlouably 
made  by  the  trustee  for  the  benefit  of  Mrs. 
West  and  at  her  request  Mrs.  West  was  at 
the  time  about  23  years  of  age,  and  knew 
that  her  estate  was  being  used  for  the  pur- 
pose of  raising  the  mon^.  This  Item  to 
the  amount  of  $1,000  diould  bava  been  al- 
lowed. 

[3]  Touching  the  demand  for  an  allowance 
for  compensation  of  the  trustee,  we  are  of 
opinion  that  it  should  be  denied.  During  the 
6%  years  the  trustee  acted  she  made  no  de- . 
mand  for  compensation  for  her  services  in 
that  capacity,  and,  considering  the  facts  In 
the  case,  we  have  no  doubt  she  had  no  In- 
tention of  ultimately  making  such  a  demand. 
In  any  event,  the  allowance  of  a  claim  to 
compensation  by  a  trustee  Is  a  discretionary 
matter,  and  we  have  no  disposition  to  dis- 
agree with  the  finding  of  the  learned  circuit 
Judge  upon  this  point  Henderson  v.  Sher- 
man, 47  Mich.  267,  11  N.  W.  153.  The  item 
of  $47.20,  costs  in  the  suit  of  MlUer,  Trustee, 
T.  Commercial  Bank,  should  have  been  cred- 
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Ited.  We  tbtnk  the  other  claimed  credits 
were  propraly  denied.  Deducting  from  the 
balance  found  bjr  the  dicnit  Judge  the  sum 
of  the  credits  elxnre  allowed  will  leave  a  bal- 
ance of  $1,983.1^ 

The  Judgment  Is  reTersed,  and  the  case  Is 
remanded  to  the  circuit  court,  with  direc- 
tions to  enter  a  Judgment  In  accordance  with 
this  opinion.  Appellant  wUl  recover  costs 
of  the  aiveoL 


UcGOUGH  V.  HOPKINS. 
(Supreme  Ooart  of  Ulchlgan.   Nov.  8.  1912.) 

VXNDOB  AND  PUBCHASXB  (I  216*) — ^PUBCHAa- 
EB  raoit  PtIBCHASXB  — lUSWFBIBBHTATZOH 
AS  TO  PBIOK. 

Where  plaintiff,  obtaining  an  option  to 
pnichase  for  $2,000  certain  land,  represented  to 
defendant  whom  he  Induced  to  purchase  for 
$2,600,  that  the  property  cost  $2,600,  and  that 
defendant  wonid  have  to  pay  only  the  amount 
demanded  by  the  owner,  and  the  partlefl,  dur- 
ing the  negotiations,  dealt  with  the  property 
as  that  of  the  owner,  plaintiff  was  bound  by  his 
representations  and  could  not  recover  anything 
from  defendant,  who  paid  $2,000  to  the  owner 
for  the  premises. 

[Ed.  Note.— For  other  eases,  see  Tendor  and 
Purchaser,  Cent  Dig.  H  440-102;  Dee.  Dig.  i 
216.*] 

Error  to  Carcnit  Orart,  Grand  Xrarerse 
County;  Frednhdc  W.  Mayne,  Judge. 

Action  by  Joseph  H.  McOOtigh  against 
James  Hopklna.  There  was  a  Judflpnent  for 
plalntU^  and  defendant  brings  error.  Be- 
versed,  and  new  trial  ordered.   

Argned  before  MOORD,  a  J.,  and  STBOSBE, 
HcAIiVAY,  BBOOKB,  BLAIB^  STONB,  and 
OSTRANDEIB,  JJ. 

John  W.  Patchln,  of  Traverse  City,  for  ap- 
pellant Ooveil  &  Cross,  of  Tftverse  City, 
for  appellee. 

BBOOKB,  J.  This  action  Is  In  assumih 
sit;  the  plaintiff  filing  the  following  bill  of 
particulars:  "April  21,  1911,  $600  balance 
due  on  sale  of  real  estate,  to  wit:  Lots  36, 
86,  39,  40,  and  4S  of  Hannah  A  I<ay  Com- 
pany's lltb  addition  to  the  village,  now  city, 
of  Traverse  City,  from  the  plaintiff  to  the 
defendant,  at  his  request" 

The  plea  was  the  general  Issue,  ^e  cir- 
cumstances giving  rise  to  this  action  are 
somewhat  unusual.  The  parties  had  been 
business  acquaintances  for  many  years;  the 
plaintiff  being  engaged  in  the  business  of 
seltlDg  coal,  hay,  and  feed  In  the  city  of 
Traverse  City,  and  the  defendant  being  like- 
wiiie  engaged  In  business  In  said  city.  One 
Mrs.  Larklns  was  the  owner  of  the  lands 
described  In  the  plaintiff's  bill  of  particu- 
lars at  the  time  relations  arose  with  refer- 
ence thereto  between  the  parties.  Prior  to 
negotiating  with  the  defendant  the  plain- 
tiff seems  to  have  written  Mrs.  Larklns  with 
referoice  to  the  property,  and  received  from 
her  the  following  letters: 


'^rand  Haven,  January  27,  1911. 

"Mr.  UcGough— Dear  Sir:  Your  letter  re- 
garding property  received.  WUl  not  dispose 
of  it  to  any  one  else  before  March  1,  and 
cannot  give  possession  to  any  one  until  May 
1.  as  the  C.  B.  Taylor  Coal  Oo.  don't  relin- 
quish possession  until  that  time.  I  will  ac- 
cept two  thousand  dollars  for  the  -three  lots 
with  the  alley  and  coal  sheds  and  If  It  will 
make  it  more  convenient  to  yon,  you  can 
pay  $000  down  and  I  will  take  a  mortgage 
upon  the  property  for  the  balance.  Interest 
at  six  per  cent  and  yon  can  name  your  own 
time.  Ton  make  the  payments  anywhere 
from  one  to  tea  years.  Ton  can  make  the 
payments  in  tiiree  $000  payments.  I  wouldn't 
wish  to  accept  less  at  one  ttme^  as  it  doesn't 
seem  to  amount  to  anything  If  Inraeted  in 
smaller  amonnta.  If  mortgage  la  glvoi,  aball 
require  that  the  bnlldlng  be  kq^  Inaored  for 
amount  suffldent  to  cover  Indebtedness  whhdi 
amonnt  In  case  of  fire  shall  be  tamed  over 
to  me  to  diadiarge  the  mortgage.  If  yoa 
desire  the  papers  to  be  made  ont  before  A^ri] 
15th,  you  can  notify  me  and  I  will  oome 
home;  otherwise  we  shall  not  retom  b^ore 
that  time. 

"ReepectfoUy.      Ura.  J.  H.  Laiktos." 
"Grand  Haven,  Jan.  81.  1911. 

"Mr.  McGongb^Dear  Sir:  Xonra  received. 
Yes,  the  tiiree  lots  Indndai  all  of  the  prop- 
erty north  from  the  alley  extending  as  far 
north  aa  the  oil  works  and  the  coal  sheds, 
except  the  portion  that  the  C  B.  Taylor  Coal 
Co.  have  added  since  In  their  possession, 
and  whldi,  according  to  the  coptrut,  they 
have  the  right  to  remove,  are  Included  In 
said  property.  The  sheds,  aa  yon  undoubted- 
ly know,  are  partly  on  the  P.  M.  B.  B.  prop- 
erty. I  will  be  at  home  about  the  middle  of 
April  and  will  then  make  out  the  papers. 
The  delay  will  give  you  more  time  to  make 
arrangements  for  the -first  payment  which  I 
feel  should  be  five  himdred  dollars,  after 
that  as  long  as  Oie  'interest  is  promptly 
paid,  you  can  take  yonr  own  time  to  pay  th« 
principal. 

"Respectfully,  Mrs.  Larklns." 

"February  2,  191X. 
"J.  H.  McGough — In  reading  your  letter,  I 
made  a  mistake  in  reading  undoubtedly  be- 
cause I  read  It  without  my  glasses.  I  bad 
read  It  one  hundred  where  you  had  written 
one  thousand.  Your  proposition  as  stated  is 
more  than  satisfactory  and  will  make  out 
the  papers  for  the  same  as  soon  as  we  retnm 
home,  and,  after  Che  first  payment  you  can 
have  as  much  time  as  you  desire  for  the  bal- 
ance. 

"Respectfully,  Mrs.  Larklns." 

Plaintiff  testified  that  -these  three  letters 
constituted  an  option  to  him  from  Mrs.  Lar^ 
kins.  After  he  had  secured  this  so-called  op- 
tion, he  entered  into  negotiations  with  de- 
fendant, In  which  be  ottered  to  sell  the 
property  in  aaesUai  to  the  defendant  for 
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$2.S0a  The  defendant  knew  tbe  property  did 
not  bekmg  to  tbe  plalntU^  bnt  did  belong  to 
Mra  larfclne.  Be  agreed  to  take  tbe  prop- 
erty at  tbe  aom  of  |2,S00,  paying  ^000  down 
and  tbe  balance  In  tbiee  notes  of  ^iOO  each, 
doe  two,  thre^  and  fonr  yeara  after  date. 
Upon  Hn.  Larklns*  retnrn,  tbe  plaintiff  In- 
structed her  attorney  to  prepare  the  deed  ffi- 
rectly  from  her  to  tbe  defendant,  which  was 
done;  the  plaintiff  paying  the  ¥500  cash 
payment  to  Blrs.  Larklns*  attorn^.  After 
tWa  was  done,  he  saw  the  defendant  and  In- 
BtmcCed  hbn  to  go  to  tbe  lawyer's  office  aijd 
set  hte  deed,  sign  tbe  three  notes,  and  to 
leafe  91.000  In  the  bank  for  him,  to  all  of 
which  be  testifies  the  defendant  agreed.  On 
arrlrlng  at  the  lawyer's  office,  tbe  defendant 
learned  for  the  first  time  that  tbe  purchase 
price  of  tbe  property  from  Afrs.  larklns  was 
$2,000,  instead  of  f£^600 ;  whereupon  be  sign- 
ed tbe  notes  and  took  away  his  deed^  bnt  did 
not  deposit  ttie  91>000  in  the  bank,  as  he  had 
agreed  with  the  plalnUff.  After  some  talk 
between  tbe  parties,  defendant  did  pay  and 
plaintiff  accepted  $600,  the  amount  which 
plaintiff  bad  paid  on  account  of  the  purchase 
price  to  Mrs.  Larklns,  and  thereafter  plain- 
tiff bron^  Oils  suit  to  recover  tbe  other 

tsoo. 

On  cross-examination  plaintiff  testified: 
"Q.  Now,  you  agreed  with  Mr,  Hopkins, 
didn't  you,  in  your  talk— the  first  talk  ;ou 
had  with  him— that  yon  didn't  want  that 
property,  and  that  you  would  let  him  hare  it 
at  the  same  price  that  yon  were  to  pay  for 
It.  isn't  that  true,  Mr.  McGougb?  A.  I  told 
Mr.  Hopkins  I  would  sell  him  the  property 
for  ^,500.  and  that  that  was  what  it  cost 
me.  That  Is  what  I  told  blm,  when,  as  a 
matter  of  fact,  I  had  an  option  on  It  for 
$2,000.  Q.  And  yon  led  him  to  believe  that 
7oa  were  paying  ^,500  for  It?  A.  That  Is 
what  I  told  him.  Q.  And  now  that  wasn't 
true,  was  It.  Mr.  McOongb?  A.  What  I  am 
telling  yon  noW  is  true,  but  I  did  not  pay 
S2,S0O  for  It ;  that  wasn't  so.  I  did  tell  Mr. 
Hopkins  that  92,600  was  what  it  cost  me.  I 
never  gave  blm  to  understand  anything  dif- 
ferent. I  calculated  to  make  |500  out  of  the 
deal.  Q.  Ton  knew  the  first  time  you  talked 
with  Bfr.  Hopkins  that  yon  would  get  tbe 
property  for  $2,000  by  paying  $600  down?  A. 
I  had  an  option  on  the  property  before  I 
ever  said  a  word  to  Mr.  Hopkins  about  It" 

PlatDtiff  further  testified  that  he  never  had 
any  conversatlfm  with  defendant  about  a 
mmmisslon  or  an  agreement  with  blm  for  a 
comndssion,  but  considered  tbe  $600  as  a 
commission  on  the  deal.  Defendant  testified, 
and  this  is  not  denied  by  plaintiff,  that  plain- 
tiff told  blm  that  "he  was  afraid  Mrs.  Lar^ 
Una  would  flunk  out  of  the  deal,"  and  for 
that  reason  he  wrote  his  own  checi  for  the 
first  $14X)0 ;  whereas,  as  a  matter  of  fact,  he 
cave  bis  check  for  $600  only.  Defendant 
ftolber  testifled  that  after  the  difflcnlty  had 


arisen  he  paid  the  $000  to  the  plaintiff  In 
settlement,  with  the  onderstandlng  between 
them  that  Shocdd  be  accepted  In  full  set- 
tlement of  plalntUTs  Claim,  This  was  de- 
nied by  plaintiff.  In  submlttlnK  tbe  case  to 
the  Jury,  tbe  court  instructed  tbe  Jury  that 
the  plaintiff  was  entitled  to  recover,  unless 
the  Jury  should  determhie  from  tbe  evidence 
that  tbe  idalntlff  was  acting  tbroughont  the 
transaction  in  the  capacity  of  defendant's 
agent,  in  which  event  the  plaintiff  could  not 
recoT^.  He  further  tnatructed  the  Jury 
that  the  plaintiff  would  have  the  same  right 
to  recover  as  against  the  defendant  as  though 
he  had  bad  a  deed  from  Mrs.  Larklns;  the 
evidence  showing  that  she  had  made  a  propo- 
sition to  sell  the  property  In  question  to  him, 
and  that  be  bad  a  coated  such  proposition. 

We  are  of  opinion  that  upon  the  facts 
disclosed  these  Instructions  were  erroneous. 
Plaintiff  never  actually  possessed  the  title  to 
the  property  and  confessedly  agreed  that  de- 
fendant should  pay  only  tbe  amount  demand- 
ed by  the  owner,  Mrs.  Larklns.  That  amount 
defendant  has  already  paid. 

In  Hokanson  v.  Oatman,  166  Mich.  513, 
181  N.  W.  111.  85  Ll  B.  A.  (N.  S.)'423,  we 
held  that,  where  a  broker  fraodnlently  mis- 
represented that  the  ovnier's  price  was  $1,200, 
where  In  ftict  it  was  but  $800,  tbe  purchaser 
could  recover  the  difference  in  an  action  in 
assumpsit  for  fraud  and  deceit  See.  also. 
Stracban  v.  Meyerlng,  168  Mich.  253,  134  N. 
W.  11. 

While,  technically,  it  may  be  said  that 
plaintiff  was  not  acting  as  a  broker  repre- 
senting either  party,  we  think  tbe  record 
clearly  establishes  the  fact  that  in  tbe  trans- 
action both  he  and  defendant  dealt  with  tbe 
properly  as  belonging  to  Mrs.  Larklns  dur- 
ing the  n^otlations.  Under  these  circum- 
stances the  plaintiff  should  be  held  to  be 
bound  by  bis  representations  of  facts-  within 
his  own  knowledge  and  unknown  to  defend- 
ant A  verdict  should  have  been  directed  In 
favor  of  defendant. 

Tbe  Judgment  is  reversed-  and  no  new  tri- 
al wlU  be  granted. 


DETROIT  UNITED  BY.  v.  BABNES  PA^ 

PER  CO. 

<Sapreme  Court  of  Michigan.    Nov.  8.  1912.) 

1.  STATOTEB  (t  Iftl*) — ^AMKnOHBNT  OF  STA>F- 
mv — CONBIBUOIIOH. 

Where  two  acts  of  tiie  same  Legislature 
amend  the  same  Bection  of  a  statute,  and  each 
provides  that  the  section  ehall  be  amended  "to 
tead  as  follows,"  the  later  act  repeals  tbe  for* 
mer,  leavhig  the  section  to  stand  as  last 
amended. 

[Ed.  Note.— IV)r  other  cases,  see  Statutes. 
Cent  Dig.  II  230-234;  DecT^.  |  161.*] 

2.  BmirawT  DosfAiN  (|  243«) — Reb  Judicata 
— Questions  Cowoltjdbd. 

A  decision  that  a  street  railway  company 
has  no  anthorl^,^  under  Public  Acts  1905.  No. 
101,  to  condenm  land  for  an  overiiead  embank- 
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ment  croulDff  itreeti  and  a  railroad  track  ii 
not  res  judicata  In  a  anbtequent  proceeding  by 
the  company  to  condonn  the  Mine  land  for  the 
same  purpoKe,  as  authorized  bj  Public  Acts 
1905,  No.  133.  thereafter  passed  at  the  same 
session. 

[Sid.  Note. — For  other  cases,  see  Eminent 
Drai^n^nt  Dig.  H  B61^  627-e2»,  TOO;  Dec. 

8.  EiaifBMT  DOHAin  (I  10*)  —  BXKSCUB  OF 

POWKB — Statutobt  Authobitt. 

The  right  of  a  street  railway  company  to 
condemn  land  (or  its  uses  is  conferred  by  Public 
Acts  1900,  No.  133,  conferring  on  street  rail- 
roads the  right  of  eminent  domain. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  U  35-18;  Dee.  Die.  1 10.*1 

4.  STA>rnTB8  (I  40*)  —  SnmciBnOT  or  Pboti- 

8I0N8. 

The  reference  In  Poblie  Acts  1906,  No. 
18S,  ccmferrintr -on  street  railroads  the  power 
of  eminent  domain,  to  the  provisions  of  another 
statute,  making  it.  and  the  procedure  indicated 
by  i^  applicable  in  proceedings  by  a  street  rail- 
road company  to  condnnn  land,  does  not  invali- 
date the  legislation. 

[Ed.  Note. — For  other  cues,  see  Statates, 
Gent  Dig.  I  46;  Dec  Dig.  i  46.*] 

Certiorari  to  Circuit  Court,  OaUand  Ckiun- 
ty;  George  W.  Smith,  Jndga 

Petition  by  the  Detroit  United  RaUway 
against  the  Barnes  Paper  Company  to  con- 
demn land.  There  was  an  ordw  dismissing 
the  petition,  and  petitioner  brings  certiorari. 
Reversed. 

Plaintiff  in  certiorari  filed  Its  petition  for 
the  purpose  of  condemning  a  strip  of  land 
120  feet  In  width  and  about  000  feet  long 
belonging  to  defendant  Objections  thereto 
were  filed,  brought  on  to  be  heard,  and  after 
a  bearing  the  petition  was  dismissed.  It 
was  made  to  appear  that  plaintiff  was  organ- 
ized under  the  proTisloos  of  chapter  108  of 
the  Compiled  Laws  of  1897,  commonly  known 
as  the  street  railway  act,  and  was  operating 
its  road  through  the  Tillage  of  Rochester, 
Oakland  county,  under  an  ordinance  granted 
by  the'vlllage  authorities,  pursuant  to  which 
its  track  was  carried  upon  a  trestle  and 
bridges  for  a  distance  of  about  1,000  feet  in 
a  street  of  the  village ;  the  purpose  being  to 
cross  the  tracks  and  right  of  way  of  the 
Michigan  Air  Line  Railroad.  Plaintiff  pro- 
poses to  condemn  land  adjacent  to  the  street 
and  build  an  embankment  with  openings 
therein  for  two  intersecting  streets,  to  car- 
ry its  track  over  the  said  railroad.  The 
difference  between  the  present  and  the  pro- 
posed method  Is  that,  Instead  of  carrying  its 
track  upon  a  trestle  In  the  street  it  will 
carry  It  on  an  embankment  and  bridges  upon 
Its  own  private  right  of  way.  The  objections 
of  the  defendant  are  (1)  that  the  plaintiff  is 
not  authorized  to  maintain  condemnation 
proceedings;  (2)  that  its  right  to  maintain 
a  railway  in  the  village  Is  derived  from  an 
ordinance  which  permits  It  to  carry  Its 
tracks  upon  a  trestle  In  the  street;  (3)  that 
its  right  to  build  and  maintain  the  embank- 
ment In  question  has  been  determined  ad- 


versely to  its  present  contention  and  effort 
by  the  final  Judgment  of  this  court;  (4)  that 
under  the  provisions  of  Act  101  of  the  Pub- 
lic Acts  of  1906  the  authority  of  the  village 
to  permit  the  construction  of  overhead  or 
elevated  tracks  is  limited  to  a  permission  to 
carry  them  upon  a  trestle.  It  is  matter  of 
history,  evidenced  by  the  records  of  this 
court  and  of  the  court  below,  that  plaintiff 
at  one  time  filed  a  petition  to  condemn  90 
feet  in  width  of  the  same  strip  of  land  here 
Involved,  proposing  at  the  same  time  to  use 
30  feet  in  width  of  the  street  In  addition 
tb  said  00  feet  as  the  base  for  an  embank- 
ment to  support  Its  tracks.  The  proceeding 
then  Instituted  was  dismissed,  and  the  deter- 
mination of  the  court  below  was  affirmed. 
Detroit  United  Ry.  t.  Barnes  Paper  Co.,  149 
Mich.  676,  113  N.  W.  285.  It  is  this  Judg- 
ment which  defendant  presents  as  rea  ad- 
Judicata  the  prestfit  proceeding  and  conten- 
tion of  plaintiff. 

Argued  before  MOORE,  O.  J.,  and  STEERS, 
McALTAT.  BBOOKID,  STONI^  OSTRAND- 
EB,  and  BIBX^  JJ. 

James  H.  Lynch,  of  Pontiac,  for  appellant. 
Davis  &  Bromley,  of  Pontiac,  for  appellee. 

OSTRANDEB,  X  (after  stating  the  facta 
as  above).  [1]  While  I  participated  in  the 
decision  and  ai^roved  the  opinion  lianded 
down  in  Detroit  United  Ry.  v.  Barnes  Paper 
Co.,  149  Mich.  676,  118  N.  W.  285,  I  am  now 
convinced  that  tills  court  was  in  error,  and 
that  the  decision  should  be  overruled.  The 
decision  rested  primarily  upon  the  idea  that 
when  the  Legislature  passes  two  inconsistent 
acts  at  the  same  session,  each  amendatory  of 
the  same  section  of  an  extstlug  statute,  and 
each  providing  that  the  section  shall  be 
amended  "to  read  as  follows,"  both  acts  mar 
be  regarded  as  In  force.  The  Legislature  of 
1006  passed  and  gave  immediate  effect  to 
Acta  No.  101  and  No.  133.  They  are  set  out 
in  the  margin.  I  Both  purport  to  amend.  2 
Comp.  Laws,  8  6446,  and  both  provide  that 
said  section  shall  be  amended  "to  read  as 
follows,"  In  the  two  acts  the  section  amend- 
ed Is  made  to  read  very  differently.  But, 
however  much  or  little  the  difference,  the 
authorities,  agreeable  with  what  now  ap- 
pears to  me  to  be  the  clearest  reason,  regard 
the  last  act  as  repealing  the  earlier  one, 
leaving  the  section  to  stand  as  last  amended. 
Bndllch  on  Interpretation  of  Statutes,  $  19&, 
and  cases  cited;  People  t.  Blller,  113  Mich, 
211,  71  N.  W.  630;  23  Am.  A  Eng.  Ekic.  Law 
(1st  Ed.)  488;  Cooley.  Const  Llm.  (7th  Kd.) 
216,  216 ;  People  v.  Prltehard,  21  Mich.  23a 
Act  No.  101,  PobUc  Acts  of  1905.  expressly 
limited  the  powers  of  the  municipal  autbori- 
ties  to  permitting  street  railways  to  be  con- 
structed and  operated  "above  the  streets  and 
highways  by  means  of  trestles,  at  points 
where  such  construction  and  operation  are 


*For  otli«r  cases  sm  i«m«  topic  and  section  NUUBER  is  Deo.  Dtg.  A  Am.  Dig.  Key-No.  SotImA  Bep'r  I&dsxes 
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deemed  to  be  necessary  hj  reaaon  of  nich 
railway  crosalng  highways,  streets  or  ottier 
railways."  Act  No.  133  of  the  same  session 
contained  no  such  limitation,  and  did  con- 
fer upon  street  railway  companies  the  right 
to  construct,  use,  maintain,  and  own  a  street 
railway  upon  private  rights  of  way  with  "the 
same  power  and  ri^t  of  eminent  domain  as 
ta  now  possessed  by  railroad  companies." 

[2]  It  is  therefore  apparent  that  if  Act 
No.  101  was  repealed  by  the  later  act  the 
former  dectadon  of  the  court  Is  wholly  nn- 
guivorted,  since  it  detennined  that  an  or- 
dinance of  the  Tll^ge,  relied  u]^  by  lOatn- 
tUT,  was  invalid,  because  power  to  foact  It 
was  expressly  withheld  by  the  terms  of 
said  Act  Mo.  lOt  No  question  was  consid- 
oed,  and  no  point  decided,  except  the  one 
that  the  ordinance  of  the  village  which  per- 
mitted the  defendant  to  constroct  an  enf- 
baufement  and  to  Carry  Its  tracks  thereon, 
histead  of  on  trestles^  was  invalid  because 
of  the  exi»«8s  limitations  of  the  power  of 
the  Tillage  fomid  in  said  Act  No.  101.  It 
followed  as  of  course  that,  having  no  right 
to  carry  its  tracks  over  streets  and  other 
railways,  except  upon  trestles,  the  plaintiff 
conld  not  condemn  land  for  the  purpose  of 
enabling  It  to  carry  its  tracks  upon  an  em- 
bankment to  be  constructed  upon  the  land 
Eonght  to  be  condemned.  The  present  pro- 
ceeding concwns  the  same  parties^  and  is 
iastitated  to  take  a  portl<m  of  the  same  land, 
and  more.  Bat  it  Is  a  new  proceeding;  and 
tbe  former  decision  of  this  court  is  not  res 
adjudicata*  tba  rights  of  either  party  any 
more  than  it  would  have  been  If  said  Act  No. 
101  had  been  expressly  repealed  by  the  Leg- 
islature since  that  decision  was  made. 

[3, 4]  The  right  of  plaintiff  to  condemn 
private  property  for  Its  uses  is  conferred,  in 
terms.  In  said  Act  No.  133.  The  reference 
in  the  act  to  the  provisions  of  another  stat- 
ute, making  them,  and  the  procedure  indi- 
cated by  them,  applicable  In  proceedings  of 
this  nature,  does  not  Invalidate  the  leglsla- 
tloil;  Clay  v.  Penoyer  Creek  Imp.  Co.,  34 
Ulch.  204,  206,  209. 

The  plaintiff  nowhere  avers  that  it  has 
Kcured  tbe  permission  of  the  village  of  Ro- 
chester to  lay  its  tracks  and  operate  qars  up- 
on the  land  sought  to  be  condenmed.  The 
failure  to  do  so  la  not  made  the  ground  of 
objection.  It  was  and  la  objected  that  plain- 
tiff is  now  operating  its  road  In  the  Tillage 
by  permission  of  the  village,  which  permis- 
sion relates  to  and  provides  for  the  opera- 
tloQ  of  the  road  In  the  street  upon  a  trestle, 
la  the  former  record  it  appeared  that  permis- 
sion had  been  ^ven  to  plalutlfl  to  build  an 
embankment  to  take  the  place  of  the  trestle. 
Wbether  that  ordinance  Is  now  in  force 
does  not  appear.  The  defendant  does  not 
make,  and  its  ai^roment  does  not  suggest,  the 
point  that  a  street  railway  may  not,  after 
securing  the  permission  of,  or  a  franchise 
from,  a  municipality  to  operate  a  railway  in 


a  highway,  and  after  laying  Its  tracks  there- 
in, move  them,  or  a  portion  of  them,  with- 
out permission,  to  land  adjacent  to  the  high- 
way and  operate  the  road  over  its  own  land. 
The  subject  is  not  referred  to  in  the  brief 
for  plaintiff  appellant.  It  is  sufficieut,  for 
the  purposes  of  this  opinion,  to  Indicate 
that  the  point  is  not  presented  or  considered. 

The  objections  which  were  made  should 
have  been  overruled  and  the  petition  retain- 
ed for  further  proceedings.  The  order  of  the 
circuit  court  dismissing  the  petition  is  re- 
versed, without  costs  to  either  par^. 

STEERB,  McALVAY,  BROOKE.  STONE, 
and  BIRD.  JJ.,  concurred  with  OSTRAND- 
ER,  J.  UOOBE^  C  3^  concurred  in  the  re- 
sult. 

NOTE. 

The  acta  referred  to  hi  the  opinion  as  being 
set  out  in  the  margin  are  as  follows; 

No.  101. 

An  act  to  amend  section  thirteen  of  act  num- 
ber thirty-five  of  the  Public  Acts  of  Michi- 
gan for  the  year  eighteen  hundred  sixty- 
seven,  as  amended  by  act  number  twelve 
of  the  Public  Acts  of  Michigan  for  the 
year  eighteen  hundred  ninety-three,  and 
act  number  two  hundred  thirty-four  of  the 
Public  Acts  of  Michigan  for  the  year  nine- 
teen hundred  one,  being  section  six  thou- 
sand four  hundred  forty-six  of  the  Compiled 
liSws  of  eighteen  hundred  ninety-seven. 
The  people  of  the  state  of  Michigan  enact; 
Section  1.  Section  thirteen  of  act  namber 
thirty-five  of  the  Public  Acts  of  Michigan  for 
the   year   eighteen   hundred   sixty-seven,  as 
amended  by  act  number  twelve  of  the  Public 
Acts  of  Michigan  for  the  year  eighteen  hundred 
ninety-three,  and  act  number  two  hundred  thir- 
ty-four of  the  PubUc  Acts  of  Michigan  for  the 
year  nlnetera  hundred  one,  being  section  six 
thousand  four  hundred  forty-six  of  the  Com- 
piled Laws  of  eighteen  hundred  ninety-seven, 
la  hereby  amended  to  read  as  follows: 

Sec.  13.  Any  street  railway  corporation  or- 
ganised under  the  provisions  of  this  act  may, 
with  the  consent  of  the  corporate  authorities 
of  any  dty  or  village,  given  under  and  by  an 
ordinance  or  ordinances,  duly  ecnacted  for  that 
purpose,  under  such  rules,  legtilationa  and  con- 
ditions as  in  and  by  said  ordinance  and  ordi- 
nances shall  be  prescribed,  construct,  use, 
maintain  and  own  a  street  railway  for  the 
transportation  of  passengers,  in,  upon,  above  or 
under  the  lines  of  such  streets  and  ways  in 
said  dty  or  village  as  shall  be  designated  and 
granted  from  time  to  time  for  that  purpose  la 
the  ordinance  or  ordinances  granting  such  con- 
sent; but  no  such  railway  company  shall  con- 
struct any  railway  in.  upon,  above  or  under 
the  streets  of  any  city  or  village  until  the  com- 
pany shall  have  accepted  in  writing  the  terms 
and  conditions  upon  which  they  are  permitted 
such  use  of  such  streets;  and  any  such  corpo- 
ration may  extend,  construct,  use  and  maintain 
its  road  in,  along,  above  or  under  the  streets 
or  highways  of  any  township  adjacent  to  said 
city  or  village,  upon  such  terms  and  conditions 
as  may  be  agreed  upon  by  the '  company  and 
the  township  board  of  the  township,  which 
agreement,  and  the  acceptance  of  tbe  company 
of  the  terms  thereof,  shall  be  recorded  by  the 
township  clerk  In  the  recoids  of  his  township. 
Any  company  organised  under  tbe  provisions  of 
this  act  may  construct,  use,  maintain  and  own 
a  street  railway  for  the  ttansportation  of  pas- 
sengers in,  along,  above  or  under  the  streets 
and  highways  of  any  -  lownsbip,  upon  sudi 
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termB  and  eondltiona  aa  may  be  agreed  upon 
by  the  company  and  the  township  board,  which 
agreement,  and  the  acceptance  by  the  com- 

fany  of  the  terms  thereof,  shall  tte  recorded 
y  the  township  clerk  in  the  records  of  the 
townstiip:  Provided,  that  snch  company  may 
constmct,  maintain  and  own  a  street  railway 
as  is  herein  provided  along,  above  or  onder  any 
highway  heretofore  laid  oat  or  constructed,  or 
hereafter  to  be  laid  ont  or  constracted  by  the 
board  of  cotinty  road  oommissioners,  or  any 
highway  adopted  as  a  county  road  by  the  board 
of  county  road  commissioners  and  under  their 
control,  upon  such  terms  and  conditions  as  may 
be  agreed  upon  by  the  company  and  the  said 
board  of  county  road  commissioners,  which 
agreement,  and  the  acceptance  by  the  com- 
pany of  the  terms  thereof,  sbail  be  recorded  by 
the  county  clerk  in  the  records  of  said  board: 
And  provided  further,  that  this  section  shall 
confer  no  aathority  to  constmct  and  operate 
elevated  railways,  so-called,  bat  shall  only  give 
to  municipaliti^  the  right  to  authorise  the 
construction  and  operation  of  street  railways 
above  the  streets  and>  highways  by  means  of 
trestles,  at  points  where  snch  constroction  and 
operation  are  deemed  to  be  necessary  by  rea- 
son of  such  railway  crossing  highways,  streets 
or  other  railways,  and  in  all  cases  where  any 
street  railway  company  has  heretofore  con- 
stmcted  Its  railway  upon  trestles  above  any 
street  or  highway  or  other  railway,  with  the 
knowledge  and  consent,  express  or  tacit,  of  the 
municipal  authorities,  such  trestles  shall  be 
deemed  legal  stmctares.  the  same  in  all  re- 
spects as  if  each  railways  had  been  constructed 
upon  the  streets  or  highways  at  such  points: 
Provided  further,  that  nothing  in  this  sedtion 
contained  shall  be  in  any  way  construed  so  as 
to  in  any  way  affect  any  rights  which  abutting 

Sroperty  owners  may  have  to  damages  or  ad- 
itional  damages  by  reason  of  the  erection  or 
maintenance  of  trestles  or  other  stmctare* 
above  the  street  heretofore  or  hereafter  erect- 
ed or  maintained  under  this  section. 
Thia  act  la  ordered  to  take  immediate  effect. 
Approved  May  10, 190Cw 

No.  183. 

An  act  to  amend  section  thirteen  of  act  num- 
ber thirty-five  of  the  laws  of  eighteen  hun- 
dred sixty-seven,  entitled  "An  act  to  pro- 
Tide  for  the  formation  of  street  railway 
companies,"  being  section       tlumMUld  four 
hundred  forty-six  of  the  Compiled  Laws  of 
eighteen  hundred  ninety-seven,  as  amended 
by  act  number  two  hundred  thirty-four  of 
the  Public  Acts  of  nineteen  hundred  one. 
Tlic  people  of  the  state  of  m<'tiig«Ti  enact: 
Section  1.  Section  thirteen  of  act  number 
thirty-five  of  the  laws  of  eighteen  hundred  six- 
^-seven,  entitled  "An  act  to  provide  for  the 
formation  of  street  railway  companies,"  being 
sectitw  six  thoneand  four  hnndred  forty-six  m 
the  Compiled  Laws  of  eighteen  hundred  nine- 
ty-seven, as  amended  by  act  number  two  hun- 
dred thirty-four  of  the  Public  Acts  of  nineteen 
hundred  one,  is  hereby  amended  to  read  as 
follows: 

Sec  18.  Any  street  railway  corporation  or- 
ganized under  the  provlsloas  of  this  act,  may, 
with  the  consent  of  the  corporate  authorities 
of  any  city  or  village,  ^ven  in  and  by  an  or- 
dinance or  ordinances  duly  enacted  for  tliat 
purpose,  and  under  such  rules,  regulations  and 
conditions  as  in  and  by  snch  ordinance  or  or- 
dinances shall  be  prescribed,  construct,  use, 
maintain  and  own  a  street  railway  for  the 


transportation  of  passengers  In  and  opon  the 
lines  of  snch  streets  and  ways,  in  said  city  or 
village,  as  shall  be  designated  and  granted  from 
time  to  time  for  that  purpose,  in  the  ordinance 
or  ordinances  granting  such  consent;  but  no 
such  railway  company  shall  construct  any  rail- 
way in  the  streets  of  any  city  or  village  until 
the  company  shall  have  accepted  in  writing  the 
terms  and  conditions  upon  which  they  are  per- 
mitted to  use  said  streets;  and  any  such  com- 
pany may  extend,  construct,  use  and  maintain 
their  road  in  and  along  streets  or  highways  of 
any  township  adjacent  to  said  city  or  village, 
upon  such  terms  and  conditions  as  may  oe 
agreed  mton  by  the  company  and  the  township 
board  of  the  townsh^,  which  agreement,  ana 
the  acceptance  by  the  company  of  tiie  terma 
thereof,  shall  be  recorded  by  the  township  derk 
in  the  records  of  his  township.   Any  company 
organized  under  the  provisitms  of  this  act  may 
construct,  use,  maintain  and  own  a  street  rail- 
way for  the  transportation  of  passengers  in 
and  along  the  streets  and  highways  of  any 
township  upon  such  terms  and  conditions  as 
may  be  agreed  upon  by  the  company  and  the 
township  board  of  the  township,  which  agree- 
ment and  the  acceptance  by  the  company  of 
the  terms  thereof,  shall  be  recorded  by  the 
township  clerk  in  the  records  of  the  township; 
and  any  such  company  may  construct,  use,  main- 
tain and  own  a  street  railway  upon  private  rights 
of  way  and  all  radi  companies  shall,  whta.  nec- 
essary to  enter  upon  and  use  private  property 
in  such  construcUon  and  operation,  have  the 
same  power  and  right  of  eminent  domain  as  ia 
now  possessed  by  railroad  companies.  All  pro- 
ceedings at  law  or  in  equity  necessary  to  give 
this  section  effect  shall  be  the  same  as  pro- 
ceedings for  the  condemnation  of  property  for 
companies  organised  under  the  general  rail- 
road law  and  all  statutes  relative  to  the  exer- 
dse  of  the  right  of  eminent  domain  for  railroad 
purposes  are  hereby  made  applicable  to  pro- 
ceedings under  this  act:    Provided,  that  any 
such  company  may  construct,  use,  maintain  and 
own  a  street  rsiilway  as  is  herein  provided 
along  any  highway  heretofore  laid  out  or  con- 
stracted or  hereafter  to  be  laid  out  or  con- 
structed by  the  board  of  county  road  commis- 
sioners or  any  highway  adopted  as  a  county 
road  by  the  board  of  county  road  commission- 
ers and  under  their  control,  upon  such  terms 
and  conditions  as  may  be  agreed  upon  by  the 
company  and  the  said  board  of  county  road 
conimissi<mers,  witli  the  approval  of  a  nuijority 
of  the  board  of  snpervisors,  which  agreement 
and  the  acceptance  by  the  company  of  the 
terms  thereof,  shall  be  recorded  by  the  ooun^ 
clerk  in  the  records  of  said  board.  Bxeepting, 
however,  that  whenever  the  ri^t  of  way  for 
such  railways  is  acquired  by  the  exercise  of  the 
power  and  right  of  eminent  domain,  the  per-, 
son,  association  or  corporation  acquiring  tha 
same  onder  and  by  virtae  f>f  snch  power  and 
right,  shall  not  thereby  acquire  any  right,  title 
or  interest  In  and  to  any  ores  or  minerals 
either    upon  or  beneath  the  surface  of  such 
part  of  the  right  of  way,  bnt  the  same  shall 
remain  the  property  of  the  owners  of  th»  land 
or  ores  and  mmerals  at  the  time  the  right  of 
way  is  so  acquired.    And  said  owners  may, 
witiiont  let  or  hindrance,  mine,  take  and  carry 
away  idl  such  ores  and  minerals,  and  in  doing 
so  me  said  owners  shall  not  be  required  to 
protect  the  surface  of  such  right  of  way  from 
being  danuged  or  endangered  by  the  removal 
of  such  ores  and  minerals. 
Thia  act  is  ordered  to  take  Immediate  effect. 
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AUSTIN  T.  AUSTIN. 
(Sopreme  Court  of  Michigan.    Not.  8,  1912.) 

L  DiVOBCS  (S  49*>— I>BntWflEa— C0HP0NA.nOM 

—Acts  Oonsr rrun  n a. 

Where  a  Btrong  case  of  cmelty  on  the 
pare  of  a  hosband  ia  made  out,  a  dirorce  will 
not  be  denied  on  the  ground  of  condonatioD 
merelr  because  the  wife  has  made  several  ef- 
forts to  get  aloof  with  the  hnsband. 

[Ed.  Note.— ror  other  cases,  see  Divorce, 
Gent  Dig.  U  171-178;  Dee.  iMg.  |  49.*] 
2.  DiTOBCS  (I  S08*>— AlXOWANOB— AHOTHnv- 

E^OBSSXTKimA. 

In  an  action  for  divorce,  an  allowance  of 
(20  a  month  to  the  wife  for  the  support  of  a 
dkild  fonr  years  old  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent.  Dig.  H  801.  802;  Dec.  Dig.  |  SOS.*] 

Appeal  from  Circuit  Court,  Van  Buren 
County,  In  caianccry;  Ij.  Bnrget  Dee  Voignes, 

Action  by  Myrtle  Austin  against  Merle 
Aastln.  From  a  decree  for  complainant,  de- 
fendant appeals.  AfflTmed. 

Aigned  b^ore  MOOBE,  0.  J.,  and  STEEBE. 
McALVAY.  BROOKE,  KUHN,  STONBi  OS- 
T&ANDER,  and  BIRD^  JJ. 

Cole  ft  Qoembel,  of  Ealamaxoo,  and  David 
Anderson,  oi  Paw  Paw,  lor  appellant  Tboa. 
J.  CaTanangh,  of  Faw  Paw,  for  appellee, 

MOOBB,  O.  J.  nUa  Is  a  dlToiea  proceed- 
ing; Tbe  parties  were- mairlfld  February  23, 
1902.  and  Uved  tofetber  nnta  Marcta  8,  lOlL 
One  child  was  bom  to  them,  and  this  cbild 
at  the  time  the  bill  was  filed  was  fonr  years 
of  ag&  I^fKu  a  decree  In  foYOT  of  tbe  com- 
plainant tbe  case  Is  brongl^  iien  bf  aiveaL 

Hie  charge  in  the  bill  of  complaint  Is  ex- 
treme cmelty,  alleged  to  be  orldenced  by 
beatlns  eonqdalnant,  by  calling  Im  Tile 
names,  by  dragging  her  out  of  bed  and  strik- 
ing ber,  and  by  otber  acts  of  aveUy  not  nec- 
esaary  to  state  here.  Complainant  also 
cbaicea  defendant  witb  infldellty  to  her. 
The  defendant  answered,  denying  the  charg- 
es. The  case  was  pat  at  Issue'  and  tried  In 
open  court  The  testimony  was  very  con- 
flicting. Tb»  defendant  was  a  witness,  and 
anung  otlm  things  drawn  out  upon  the 
qosKxamlnatlwi  was  tbe  following:  "I  told 
Ua  brother  of  complainant)  Uto  this: 
She  told  azonnd  I  poiuded  hex.  I  says,  if 
the  Is  gxOng  to  t^  those  things,  t  might  as 
well  have  the  game  as  the  name.  I  did  slap 
ba.  I  don't  know  how  many  times.  I  can't 
tell  how  many  times.  I  can't  ooont  them  to- 
day. I  didn't  slap  her  orery  time  I  felt  like 
tt.  X  teit  like  It  ft  lot  of  tlmas  I  didnt  I 
baTe  slapped  her  with  my  band,  not  always 
aevoss  the  fsc^  have  slapped  her  arms,  and 
tometimea  I  have  slai^ed  her  on  tbe  face.  I 
daat  know  wbne  I  have  slapped  her. 
Whererar  It  came  handy  I  would  strike  or 
dap  bar.**  At  another  jilace  be  said:  "I 
kicked  off  my  rubber  boot,  and  it  flew  off 
and  hit  her.  I  didn't  have  any  int^tlon  of 


hurting  her.  Q.  What  did  yon  want  to  klA 
a  mbbw  boot  at  her  If  you  didn't?  A.  Why 
because  I  was— she  was  nagging  at  me.  I 
told  her  to  ke^  stlU,  or  I  would  throw  it 
I  was  in  anger,  mad."  Again:  **!  dont  re* 
member  any  occasion  on  Christmas  eve.  I 
don't  remember  of  pulling  her  hair  on  that 
night  I  have  palled  her  hair  sometimes 
when  she  tiad  both  hands  clawed  Into  mine 
to  make  her  left  loose.  I  slapped  her  be- 
cause she  was  nagging  me."  His  excuse  was 
that  he  was  nagged  beyond  endurance. 

Counsel  claim  that  what  occurred  were 
mere  wrangles  that  should  not  bci  regarded 
OS  a  cause  for  divorce.  It  Is  farther  claim- 
ed.(we  Quote  from  the  brief):  "Some,  things 
that  counsel  does  not  say  In  his  brief  are 
impressive.  For  example,  why  does  he  ask 
for  a  divorce  on  the  ground  of  contracting 
a  venereal  disease  when  his  client  swears 
that  this  occurred  in  DecMuber,  1909,  that 
she  fully  and  freely  forgave,  and  she  saw  no 
evld^ce  that  he  ever  repeated  that  offense. 
The  record  demonstrates,  further,  that.  If 
he  ever  was  guilty  of  any  pounding  or  slap- 
ping at  harsh  language,  she  forgave  that 
Why  does  not  counsel  dlKuss  the  pn^sition 
of  condonation,  and  show  either  that  there 
was  no  condonation  or  that  the  offenses 
were  legally  revived.  Where  is  there  any 
evidence  In  this  record  to  show  revival  of 
these  forgiven  offenses?"  The  case  was  ar- 
gued orally  at  great  length,  counsel  insist- 
ing that  no  case  had  been  made,  but  if,  ad- 
mitting for  the  sake  of  the  argument  that  it 
was  established,  then  it  was  contended  the 
offenses  had  been  condoned. 

[1]  We  hav«  read  this  record  with  care. 
It  Is  not  necessary  to  recite  its  contents.  A 
very  strong  case  is  made  for  the  complain- 
ant which  is  not  wiped  out  by  the  several 
efforts  of  complainant  to  get  along  with  de- 
fendant 

Complaint  Is  made  as  to  the  provisions 
of  the  decree  in  regard  to  the  little  property 
and  an  allowance  for  the  support  of  the 
child.  The  decree  as  to  the  property  fol- 
lows an  agreement  made  between  tbe  par- 
ties, and  is  not  unreasonabl& 

[1]  The  allowance  of  f20  a  month  for  the 
sumwrt  of  the  (MIA  Is  not  excessive; 

The  decree  Is  alOrmed,  with  costs. 


OITT  OP  DETTEOIT  v.  DHrTROIT  UNITED 
BT. 

(Supreme  Court  of  Michigan.   Nov.  8,  1812.) 

1.  Stiftjutions  (t  14*). 

In  mandamus  by  a  dty  to  compel  a  street 
railway  to  put  in  brick  pavements  between 
tracka,  a  stipulation  was  entered  into  between 
the  citv  and  the  street  railroad,  by  which  the 
proceedingt  were  suspended  until  a  date  cer- 
tain, ta  order  to  test  macadam  pavements,  in- 
stead of  that  demanded  by  the  city,  and  "^untU 
such  a  time  as  the  village  council  may  direct ; 
it  being  understood  between  the  parties  hereto 
that  neither  party  shall  gain  nor  lose  any  of 
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its  snbBtantlal  rights  by  this  agreement,  and 
that  it  is  without  prejudice  to  the  rights  of 
Bald  Tillage  and  said  railway,  as  asserted  in 
the  petition  and  answer  above  referred  to." 
Held,  that  both  parties  contemplated  deter- 
mination of  their  rights  upon  the  petition  and 
answer  in  the  same  manner  as  if  the  macadam 
pavement  had  not  been  constructed :  and  hence 
that  the  railway  could  not  claim  that  the  city 
was  estopped  to  compel  the  substitation  of 
brick  for  macadam  pavement. 

[Ed.  Note.— For  other  cases, 'see  Stipnladons, 
Cent  Dig.  K  24-^7;  Dec  Dig.  {  14.*] 

2.  STBBBT  BaIUOADB  Q  24*)— MAinTKNAirOE 

o?  Streets— rPouoB  Poweb. 

A  mupidpality,  in  granting  franchises  to 
a  street  railroad  company  to  construct  and 
maintain  its  roads  In  and  npon  the  streets  and 
highways,  cannot  surrender  or  circomscribe  its 
right  to  exercise  Its  general  police  itowers,  and 
such  grants  must  be  accepted  upon  the  implied 
condition  that  they  are  subject  to  such  power ; 
and  a  municipality  is  the  jadge  of  the  neces- 
sity  for  repairing  the  pavement  or  repaving  its 
streets,  and  it  may  require  soch  grantee  to 
conform  to  any  reasonable  chanfres  which  may 
be  determined  to  be  necessary  for  the  protec- 
tion of  the  public. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  61  34-38,  43,  GO-65,  69-76; 
Dec  big.  {  24.*] 

8.  Stbcet  Bailroads  (I  24*)— Maintbnaroe 

or  SraEBTB— Police  Poweb. 

The  requiremrat  of  a  municipality  that  a 
street  railroad  company  shall  pave  between  the 
rails  similaifly  to  the  balance  of  the  street,  and 
to  cut  the  ties  projecting  beyond  the  stringers, 
was  not  an  onreasonable  and  onneceasary  exer- 
cise of  the  police  power. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roada.  Cent  Dig.  ||  84-88.  60-66,  6»-76; 
Dec  Dig.  I  24.*] 

Certiorari  to  Circuit  Court,  Wayne  Coun- 
ty ;  Joseph  W.  Donovan,  Judge. 

Mandamna  by  the  City  of  Detroit  to  oom- 
tbe  Detroit  United  Ballway  to  put  In  cer- 
taln  pavements.  The  petition  was  dismissed, 
and  relator  brings  certiorari  Berersed. 

Axgmd  before  MOOBB,  0.  J.,  and 
STBURB,  ATcALYAT,  BROOEB,  STONE. 
OSTBANDEB,  and  EUHN,  JJ. 

Bernard  F.  Weadock,  of  Detroit  (Richard 
L  I>awson,  of  Detroit,  of  counsel),  for  ap- 
pellant Brennan,  Donnelly  k  Van  De  Mark, 
of  Detroit  (John  J.  Speed,  of  Detroit,  of 
counsel)*  Cor  respondent 

McALYAY,  J.  This  case  is  before  the 
court  npon  a  writ  of  certiorari  to  mandamus 
proceedings  to  the  Wayne  circuit  court  Re- 
lator asked  for  a  writ  of  mandamus  to  com- 
pel the  paving  with  hrlck  the  simce  between 
its  tracks  by  respondent,  as  required  by  reso- 
lution of  the  village  of  Delray.  In  such  pro- 
ceedings, by  reason  of  the  fact  that  the  ter- 
ritory in  question  had  been  annexed  to  the 
city  of  Detroit,  by  an  order  of  the  court 
made  in  this  case  the  dty  was  substituted 
for  the  village.  Before  such  annexation  and 
after  issue  joined  In  the  mandamus  proceed- 
ings, an  agreement  was  entered  into  between 
tbe  Tillage  authorities  and  the  respondent 
without  prejudice  to  the  continuance  of  the 
mandamus  suit  or  to  the  rights  of  either 


party,  under  which  a  macadam  iMvement 
was  laid.  Later  the  common  council  of  the 
city  of  Detroit,  by  resolution,  directed  Its 
officers  to  bring  these  proceedings  to  a  hear- 
ing as  soon  aa  possible.  Upon  a  hearing  of 
the  case  before  Judge  Donovan,  an  order 
was  granted  that  respondent  repair  this 
macadam  pavemrat  within  80  days,  and  npoa 
proof  of  such  repair  tbe  petitlcai  be  dis* 
missed. 

The  franchises  to  respondent's  predecessor 
in  title  were  granted  by  resolutions  adopted 
by  the  township  of  Bprlngwells,  dated,  re- 
spectively, July  26,  1S86,  Dec^ber  14,  1891. 
and  December  26,  1891.  Tbe  reqairemoits 
as  to  paTemeat  between  the  tracks  were  as 
follows :  In  the  first  grant  to  be  paved  in 
the  same  manner  and  maintained  as  certain, 
other  portions  of  Its  tra<A:  described;  and 
In  the  second  and  third  granta  "to  be  paved 
with  cobbloBtonea  In  the  same  manner  as  tbe 
balance  of  tbe  tra<^  is  now  paved.**  The 
portions  of  tbe  track  mentioned  in  the  first 
grant  were  also  paved  with  cobblestones. 

The  petition  tor  mandamus  s^  np  tbe 
fiicts  above  stated,  and,  further,  tin  adop- 
tion  by  tiie  village  of  Delray  of  a  certain 
pavement— bxldc  with  a  concrete  foundation 
--and  the  contract  entwed  into  for  tbe  pur- 
pose of  constructing  tbe  same,  and  shows 
that  for  that  pnrpMe  it  will  be  necessary  to 
bring  the  tracks  of  the  railway  to  the  grade 
established,  to  eat  off  tbe  ties  projecting  be> 
yood  the  other  rail,  in  order  to  prevrat  in- 
jury to  the  new  pavemrat  by  vlbratlcm ;  that 
under  the  grant  to  respondent  It  was  Ita  du- 
ty to  pave  betwem  tbe  outer  rails  of  the 
tracks  opmited  by  them,  and  was  and  Is  Its 
duty  to  observe  and  ob^  tbe  reasonable  or- 
ders of  tbe  council  in  req>ect  to  such  paving ; 
that  It  was  originally  paved  in  cobblestone^ 
wbi<A,  for  the  purposes  of  the  new  pave- 
ment, are  no  longer  practicable  or  proper  by 
reason  of  the  soft  foundation  and  vibration ; 
that  originally  the  road  was  operated  by 
horse  cars  of  light  weight  and  but  little 
used ;  that  the  railway  at  present  Is  operated 
by  electricity,  by  suburban  passenger  and 
freight  cars  of  very  great  weight ;  that  Blver 
street,  where  this  railway  Is  located.  Is  tbe 
main  street  through  Delray,  which  had  a 
population  In  1905,  when  these  proceedings 
were  begun,  of  6,000  Inhabitants.  Due  notice 
was  given  of  this  action  taken  by  the  vil- 
lage of  Delray,  and  of  the  requirements  un- 
der It  to  be  performed  by  respondent 

In  Its  answer  to  this  petition,  respondent 
admitted  the  material  facts  above  stated  as 
to  the  origin  of  Its  franchises  and  Its  duty 
under  its  franchises  to  pave  between  the 
outer  rails  of  Its  tracks  operated  by  it,  and 
also  admitted  the  later  action  relative  to  re- 
quiring brick  pavement  upon  a  concrete  fouu- 
datfon  to  be  put  In  by  respondent,  and  ad- 
mitted notice  of  such  requirement  and  ita 
refusal  to  comply  with  the  resolution.  It 
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denied  that  the  ties  were  laid,  as  alleged, 
npoD  a  poor  fonndation,  and  are  appreciably 
of  different  lengths,  end  denies  that,  In  or- 
der to  properly  grade  and  pave  the  street, 
It  Is  necessary  that  any  portion  of  the  ties 
be  cot  off,  and  that  the  passage  of  cars  will, 
by  Ttbration  or  otherwise,  Injnre  the  con- 
crete pavement  alongside  of  the  rails,  or  de- 
stroy the  same,  or  make  the  highway  dan- 
gerous for  passage.  It  denies  that  cobble- 
stone constmctlon  Is  obsolete  or  that  the 
foundation  Is  poor,  and  that  the  contractor 
Is  nnable  \o  lay  the  concrete  and  brick  pave> 
mrat  by  reason  of  the  refusal  of  the  respond- 
ent to  conform  with  the  requirements  of  the 
cooncU;  and  It  claims  that,  while  admitting 
it  is  its  daty  to  raise  Its  tracks  to  the  prop- 
er grade  and  r^nve  between  the  outer  rails 
with  the  material  mentioned  In  the  grants, 
It  is  not  Its  duty  to  cut  off  the  projecting 
ends  <rf  the  ties,  which,  it  claims,  is  tmnec- 
essary*  as  it  has  learned  from  long  experl- 
eaca  to  allow  them  to  so  project,  and  that  if 
cat,  as  required.  It  will  be  impossible  to 
spike,  brace,  or  adjust  its  rails  to  the  ties 
supporting  the  traffic,  and  work  Irr^iarable 
injury;  that  its  rails  are  from  77  to  100 
pounds  weight  to  the  yard,  and  the  tra<& 
would  collapse  In  case  the  ties  were  cut  off 
as  required.  And,  further  answ^tn^  says 
that  It  has  been  wUUi^  and  Is  now  vrllllng, 
to  place  its  tracks  upcm  a  foundation  of 
crushed  stone,  extrading  the  full  width  of 
its  ties,  of  about  21  inches  deep,  thoroughly 
tamped  and  rolled,  between  the  ties,  and  to 
nil  the  space  betweot  the  outer  rails  and 
the  Ues  with  macadam  pavement  of  flrst- 
clasB  constmcUon,  wlilch,  it  allies.  Is  dem- 
onstrated to  be  the  best  pavement  now  in 
use  for  such  purposes.  And,  further,  that 
the  «q>ai8e  of  such  pavemmt,  as  amton- 
plated  by  the  city,  wiU  be  $40,000  in  excess 
of  the  cost  to  It  of  the  construction  as  con- 
templated by  responuoit,  and  !■  not  as  serv- 
IceaUe  or  dnrable;  and  further  daims  tliat 
the  reqnlremeit  of  tlie  "rillage  to  make  tlds 
pavemat  diffuient  Crom  that  required  by 
the  twms  of  such  grants  la  in  vl<flatl<ni  of 
Its  rights  under  the  Constttution  of  the  Unit- 
ed States,  by  impairing  the  obligation  of  ex- 
isting contracts. 

It  aivears  from  the  record  that  under  a 
touponzy  agreement  reoKmdent  brought  its 
tra^  to  grade  on  this  street  and  oonstruc^ 
ed  a  macadam  pavement  the  entire  distance 
between  the  outer  rails  of  Its  two-track  sys- 
tem, and  also  a  foot  of  twldk  pavemmt  on 
eadi  aide^  heytmd  each  rails,  the  same  .as 
the  brick  pavunent,  with  oonerete  founda- 
tlm,  upon  OA  rMnalnlng  portion  of  the  street 

D}  Tbm  dalm  Is  made  and  atnmgly  urged 
1^  eonnad  for  req>aidMit  that,  by  reastm  of 
Che  fact  that  under  the  agreement  entered 
Into  between  tike  parties,  without  prejudice^ 
iwpmideiit  proceeded  to  and  did  put  in  the 
—fsdam  paranent,  that  conditions  are  so 
dianged  from  those  eixlstlng  at  the  time  of 


Joining  issue  in  this  case  that  any  determina- 
tion by  this  court  of  the  rights  of  the  re- 
spective parties  to  this  proceeding  can  or 
ought  to  be  made,  but  tbat  the  petition  should 
be  dismissed  without  prejudice  to  relator. 
This  contention  does  not  appeal  to  us,  un- 
der the  drcumstances  upon  which  the  njac- 
adam  pavement  was  put  In  by  respondent. 
In  making  such  claim  It  appears  to  the  court 
that  counsel  for  respondent  have  overlooked 
the  terms  and  conditions  of  the  agreement 
entered  Into  between  the  parties.  By  its  ex- 
press tdrms  the  mandamus  proceedings  were 
Bospended  until  a  date  cotaln,  "and  until 
such  time  as  the  village  council  may  direct ; 
it  being  understood  between  the  parties  here- 
to that  neither  party  shall  gain  nor  lose  any 
of  its  substantial  rights  by  this  agreement, 
and  that  it  is  without  prejudice  to  the  rights 
of  said  village  and  said  railway,  as  assert- 
ed in  the  petition  and  answer  above  referred 
to."  This  agreement  was  entered  into  May 
13,  1006.  The  proceedings  under  It  were  sus- 
pended until  September  19,  1911,  when  the 
city  of  Detroit,  success^  to  tlie  vUla«B  ot 
Delray,  directed  its  proper  oUcer  to  pro- 
ceed to  a  hearing  of  the  case.  Under  these 
facts  the  court  must  hold  that  both  parties 
contemplated  a  determination  of  their  rlghta 
upon  the  petition  and  answer.  In  the  same 
manner  as  If  the  macadam  pavement  had 
not  teesk  constmcted.  It  is  claimed  by  the 
rtiator  tbat  it  was  put  In  as  a  test  pave- 
ment, and  we  do  not  find  such  dalm  to  be 
contradicted  by  respondent;  and  the  court, 
upon  the  case  presented  hy  the  record  be- 
fore va,  will  proceed  as  If  no  sndt  agreement 
had  been  ottered  Into. 

It  is  the  contention  of  revondent  that  un- 
der its  franchises,  the  reqoirement  as  to  Qw 
kind  of  pa-ranmt  authorised  having  been 
compiled  with,  such  requlronent  cannot  be 
changed,  and  that  to  do  so  woold  he  in  vio- 


lation of  the  Gcm^tutlon  of  che  United 
States,  in  tbat  it  woold  Impair  the  obliga- 
tion of  an  erlstlng  cmitnct  In  other  words, 
that  by  these  txanchlsea  reqxmdent  acquired 
a  vested  rl^t  to  always  maintain  a  cobble- 
stone pavement 

[2]  It  Is  not  oontoided  directly  that  a  mn- 
nidpaUty  cannot  retain  that  control  over  the 
public  streets  and  highways  nWOi  Is  neces- 
sary for  the  iKoteetlon  and  proper  nae  of' 
the  public;  but  by  Indirection  the  conten- 
tion of  respondent  goes  to  that  extent  ▲ 
municipality,  In  granting  franchises  and  priv- 
ileges to  public  utility  corporations  to  con- 
stijict  and  maintain  their  roads  in  and  upon 
the  streets  and  highways,  does  not  and  can- 
not surrender  or  drcnmscribe  its  rl^t  to 
the  exerdse  of  general  police  powers.  If 
the  c<mtention  of  reiqwndent  in  this  respect 
should  be  accepted,  sndi  would  be  the  re- 
sult, regardless  of  the  diai^  of  conditions 
and  circumstances,  or  the  requirements  nec- 
essary to  maintain  the  streets  and  hlghwa:^ 
of  a  munldpallty  in  a  reasonably  safe  con- 
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didon  for  the  use  of  the  publta  It  wooia 
be  ImpossiDle,  during  tbe  life  of  the  fran- 
chise, to  make  the  necessarr  changes  reqntr- 
ed  for  the  public  use  and  safety. 

In  our  oEdDlon*  the  great  weight  of  au- 
thority is  against  such  contention.  The  law 
npcp  this  proposition  Is  well  stated  by  an 
eminent  text-writer,  as  follows:  "It  Is  a 
general  rule  that  the  right  to  exercise  the 
police  power  cannot  be  alienated,  surrender- 
ed, or  abridged,  ^ther  by  the  L^lslatnre  or 
the  monid^Olly  acting  under  leglalative 
authority,  by  any  grant,  contract,  or  delega- 
tion, because  it  constitutes  the  exercise  of  a 
governmental  function  without  wblcU  the 
state  would  become  powerless  to  protect  the 
public  welfare.  Hence,  when  a  franchise  or 
privilege  Is  granted  to  nse  the  city  streets 
for  a  public  service,  the  grantee  accepts  the 
right  upon  the  Implied  condition  Oiat  it  shall 
be  held  subject  to  the  reasonabta  and  nec- 
essary exercise  of  the  police  powers  of  the 
state,  operating  dther  through  leglalatlTe 
enactment  or  municipal  acOon."  Dillon,  Mu- 
nicipal GorporatlonB  (6tta  Bd.)  |  1268:  To 
the  same  ^Eect  axe  the  dedstona  of  tbla 
court. 

A  case  In  voint  is  where  a  street  rallwv' 
had  used  a  T-rail,  dalmed  to  be  unsuitable 
for  struts  paved  with  bride,  and  the  mu- 
nicipality, by  ordinance  required  the  rail- 
way to  substitnte  a  grooved  rail.  We  quote 
from  the  oidnlon:  *^nder  reepondcnCa  ccm- 
tmtlon,  it  could  practically  prevoit  any  Im- 
ivovemoit  In  pavtog,  or  the  adoption  of  new 
and  better  material,  unices  it  conld  be  used 
In  connection  with  the  T-rall,  whidi  the  re- 
spondent had  the  right  to  lay  wiien  the 
road  was  constructed,  and  which  It  now 
dalms  the  right  to  rday  and  maintain.  It 
could  not  be  compelled  to  substitute  the 
grooved  rail  for  the  T-rall,  even  If  the  city 
should  offer  to  pay  the  expense;  for  it  claims 
the  right  to  lay  the  T-rall  was  a  part  of  the 
contract,  which  cannot  be  taken  away.  The 
amraded  ordinance  does  not  impair  the  fran- 
chise conferred  upon  the  respondent  The 
dty  recognizes  respondent's  right  to  the  nse 
of  the  street,  to  run  its  cars,  and  to  charge 
the  fares  fixed  by  the  ordinance.  It  only 
claims  that  conditions  have  changed,  requir- 
ing essential  changes  in  the  charad^r  and 
manner  of  paving,  and  that  the  respondent 
must  so  construct  and  equip  Its  road  as  to 
meet  these  changed  conditions.  In  other 
words,  the  relator  only  claims  that  the  re- 
spondent is  deprived  of  none  of  its  property, 
unless  the  Increase  In  consequence  of  the 
Improvement  amounts  to  such  deprivation. 
It  Is  essential  that  municipalities  retain  that 
control  over  the  public  streets  and  highways 
which  Is  necessary  for  the  protection  and 
proper  use  of  the  publla  Courts  will  Jeal- 
ously guard  the  right  of  such  control.  It 
must  be  a  very  plain  provision,  indeed,  In  a 
contract,  whldi  wUl  justify  the  courts  In 
holding  that  this  power  has  been  conveyed 


away.  Where  doubt  exists,  such  contracts 
will  be  construed  against  the  surrender  of 
such  power."  Clt7  of  Kalamazoo  v.  Traction 
Co.,  126  Midi.  62S,  at  page  631,  85  N.  W. 
1067,  at  page  1070;  Taylor  v.  Street  Railway, 
80  Mich.  77,  45  N.  W.  335;  People  v.  Detroit 
Oltlzens*  By.,  U6  Mich.  132,  74  N.  W.  620; 
Detroit,  etc.,  By.  v.  Commissioners,  127  Mich. 
219,  86  N.  W.  842,  62  U  B.  A.  14&;  City  of 
Detroit  v.  Ft.  Wayne  &  lOmwood  By^  90 
Mich.  646,  51  N.  W.  688. 

It  is  suggested  that  these  cases  depeoided 
upon  a  construction  of  ordinances  whlcli,  un- 
like the  grants  in  the  Instant  case,  reserved 
certain  rights,  and  are  therefore  not  In  point. 
The  grants  in  those  cases  were  with  reserva- 
tions of  rights  in  the  munldpalitieB ;  but 
it  is  evident  from  the  optulons  that  this 
court  decided  the  cases  won  the  ground  that 
the  grants  were  accepted  "subject  to  the 
reasonable  and  necessary  exercise  off  the 
police  powers  of  the  state."  We  are  con- 
vinced that  the  trend  of  the  authorities  and 
the  attitude  of  this  court  is  tevorable  to 
the  protection  of  the  rights  of  tlie  public  in 
the  reasonable  and  necessary  exercise  of 
such  powers,  and  hold  In  the  instant  case 
that  these  grants  to  use  the  public  sheets 
were  accepted  upon  the  implied  condition 
that  they  should  be  held  subject  to  saxii 
power,  the  necessitgr  fOr  the  exordae  of 
which  la  to  be  determined  by  the  munldpal 
authCffitieB.  In  the  exerdse  of  its  powers 
reserved  to  it  to  maintain  its  streets  in  a 
safe  condition  for  the  public  use,  the  mn- 
nldpaU^  is  the  Judge  of  the  necessity  for 
repairing  the  pavement  and  repavlnc  Its 
streets,  and  tta  rights  to  do  so  cannot  be 
surroidered;  and  it  may  Impose  sndk  reason- 
able requtranmts  opcm  the  grantees  of  fran- 
chises gXrea  to  street  railways  as  to  con- 
form with  changes  which  may  be  determined 
to  be  necessary  and  essential  for  the  protec- 
tion of  the  public: 

[I]  The  remaining  question  to  be  consider* 
ed  is  the  question  of  tlie  unreasonabloiess  of 
the  requirement  of  t2ie  monldpallty  in  the 
changes  Imposed  upon  the  respondent  Con- 
sidering the  situation  as  of  the  time  wb^ 
the  respondent  was  notified  and  requested 
to  conform  with  these  requirements,  this 
court  cannot  hold  that  they  were  unreason- 
able. Clearly  not  as  to  the  requirement  to 
put  a  pavement  between  the  rajils  similar  to 
that  on  the  balance  of  the  paved  street  for 
the  reason  that  it  Is  apparent  that  to  have  a 
uniform  pavement  the  whole  width  of  the 
street  would  be  the  most  satisfactory  and 
safe.  It  Is  conceded  that  to  bring  the  traclc 
to  a  uniform  grade  with  the  new  pavement 
was  not  unreasonable.  The  other  require- 
ment, relative  to  cutting  the  ties  projecting 
beyond  the  stringers  under  them,  was  before 
.this  court  in  the  case  of  Detroit  v.  Ft  Wayne 
&  Elmwood  Street  Railway,  00  Mich.  646,  51 
N.  W.  688,  which  is  now  a  portion  of  re- 
spondent's  system,  where  the  same  oonten- 
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tion  of  mueasoDableness  was  made;  and  It 
was  held  by  the  court  that  such  reQnirement 
waa  not  nnreasonable.  It  Is  true  that  that 
dedalon  mlgbt  hare  been  based  partly  upon 
a  conoeeston  made  In  the  case;  but  the 
same  conditions  upon  which  the  court  then 
acted  are  present  In  the  Instant  case.  In 
our  opinion,  the  requirement  waa  not  unrea- 
sonable. 

The  order  of  the  court  dismissing  the  pe- 
tition la  rerersed,  and  a  writ  of  mandamus 
wlU  l8so«  accordlns  to  the  prayer  of  the 
petition. 


PINEL  et  aL  t.  PINEL  et  al. 

<8aprenw  Court  of  Micbigan.    Nov.  8.  1912.) 

L  Appeal  ard  Bbbob  (f  460*)— Fah-urb  to 
QiTB  Apfbal  Bond— RELnr  bt  Injunc- 
tion IN  SUFBBUB  COUBT. 

Where  a  defendant  appealing  from  an  ad- 
Terse  decree  did  not  rive  the  Btatntor;  appeal 
bond  proTided  for  by  Pab.  Acts  1909,  No.  209, 
u  amended  by  Pub.  Ajcts  1911.  No.  100^  the 
decree  was  not  stayed,  and  complainant  coold 
proceed  at  his  peril  to  enforce  hb  rights  there* 
tmder,  and  the  Supreme  Court  womd  not  be- 
cause of  defendant's  poverty  restrain  enforce- 
ment of  the  decree  pending  the  appeaL 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Brror.  Cent  Dig.  IS  2217-^26,  2240-2246; 
Dee.  Die  S  460*] 

2.  Appui.  and  Bbbob  (I  773*) — ^Dibhisbal 
roB   Want   op  Pbobbcution— Ruz.e8  or 

GOUBT. 

Where  appellant  perfected  hb  appeal  and 
printed  the  record,  the  duty  to  serve  the  first 
orief  rested  on  appellee  under  Supreme  Court 
rale  41  (SO  N.  W.  t),  and  appellee's  motion  to 
dismiss  the  appeal  tor  want  of  prosecution 
most  be  denied. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  SIO^SIOS-WIO ;  Dec. 

Dig.  i  77a.*] 

S.  Appkal.  and  Ebbob  (I  468*)— Lbatb  to 
Flu  Apfeai.  Bond  Ndho  Pbo  Tunc. 
The  Supreme  Court  on  appeal  fn»n  a  de- 
cree may  permit  appellant  on  a  proper  show- 
ing to  file  an  appeal  bond  nunc  pro  tunc  in  the 
Supreme  Court  staying  proceedings  under  the 
decree,  and  appellant's  axvlication  for  an  in- 
Sanction  restraining  enforcement  of  the  de- 
cree will  be  deuiea  without  prejudice  to  the 
right  to  apply  for  leave  to  file  an  appeal  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Csnt.  Dig.  |  2229;  I)ec  Dig. )  46&*] 

Salt  br  ^omas  F.  Plnti  and  another 
uttOxu/t  Gbarles  W.  Plnel  and  otiien.  From  a 
decree  for  complainants,  defendant  Rachel 
Plnel  appeslfl.  Motion  to  dlamlai  appeal  de- 
nied, and  motion  of  appellant  for  an  injunc- 
tion denied. 

Arcned  before  UOOBE,  0.  J.^  and 
STEEBE.  McALVAY,  BBOOKE,  KTTHN, 
STONE,  OSTBANDEB,  and  BIBD,  JX 

DeWne  &  Snyder,  of  Detroit,  for  the  mo- 
tion. Ltfnn  Bl  Johnson,  of  lit  Goneng,  op- 
pond. 

STONE,  J.  In. this  case,  pending  an  ap- 
peal by  the  defendant  Bachel  Plnel  to  this 
court  from  a  decree  entered  in  the  court 


below  on  January  IB,  1812,  the  said  defend- 
ant has  filed  her.  petition  here  praying  for 
an  injunction  to  restrain  the  complainants 
from  prosecuting  a  suit  commenced  by  them 
before  a  circuit  court  commlasiouer  for  the 
recovery  of  possession  of  certain  premises 
consisting  of  a  farm,  in  which  the  said  de- 
fendant had  a  life  tenancy  under  the  will  of 
her  deceased  husband.  By  the  terms  of  said 
will  the  complainants  were  left  the  remainder 
of  a  part  of  the  premises  at  the  termination 
of  said  deftt^ant's  life  estate.  At  the  time  of 
the  dentil  of  the  testator,  there  was  a  mort- 
gage npon  the  fbrm,  upon  which  there  re- 
mains unpaid  the  sum  of  92,600  of  prlndpaL 
In  1901,  the  said  defendant  as  life  toiaiU 
having  failed  to  pay  the  interest  m  the  mort- 
gage  and  the  taxes  on  the  farm,  the  oomplaln- 
antB  filed  a  bill  praying  that  the  duty  of  the 
said  defendant  be  determined,  and  that  she  be 
ordered  to  kec]>  down  the  Interest  and  taxes 
aforesaid,  or,  in  default  thereof,  that  her 
intwest  and  estate  be  sold,  ttie  prooeeds  of 
sndk  sale  to  be  used  in  thb  payment  of  said 
interest  On  January  8,  1002,  a  decree  was 
entered  defining  .the  duty  of  said  defendant 
as  life  tenant,  and  requiring  her  to  pay  the 
said  Interest  and  taxes  dorlng  the  continu- 
ance of  said  life  e^te  as  the  same  became 
daeL  The  decree  also  provided  tha^  In  case 
the  said  definidant  shoold  tall  to  comply  with 
the  twms  thereot  ths  complainants  were  au- 
thorized to  apply  to  the  court  in  said  cause 
for  audi  other  and  farther  order  and  decree 
as  ml^t  be  necessary  to  fully  protect  and 
presem  their  remainder  Interest  In  said 
premises.  On  August  14,  1911,  complainants 
filed  their  potion  in  said  cause,  representing, 
among  other  Qiings,  that  oo  August  16, 1910^ 
they  bad  become  the  purchasers  of  said  mort- 
gage, and  that  two  years  Interest  on  said 
mortage  had  not  been  paid  by  said  defaid< 
ant  and  that  the  same  was  then  past  dn& 
The  petition  prayed  that  the  said  defendant 
be  ordered  and  decreed  to  forthwith  pay  said 
interest  so  due  and  unpaid,  and  that,  If  she 
neglected  so  to  do,  then  that  her  life  estate, 
or  80  much  thereof  as  might  be  necessary, 
be  sold,  and  the  mon^s  obtained  thereby  be 
decreed  to  be  used  In  the  payment  of  said 
Interest  unpaid  by  said  life  tenant  An  Issue 
was  Joined,  testimony  taken,  and  the  matter 
was  brought  to  a  bearing,  resulting  in  the 
decree  of  January  15,  1912,  aforesaid.  In 
and  by  said  decree.  It  was  found  that  the 
two  Installmenta  of  interest  on  said  mortgage 
which  fell  due  February  9,  1910,  and  Febru- 
ary 9,  1911.  of  $125  each,  were  past  due  and 
unpaid,  and  that  said  defendant  Rachel  Plnel 
refused  to  pay  either  or  both  of  said  install- 
ments of  Interest,  and  that  demand  had  been 
made  for  the  same,  and  that  said  f260  was 
a  lien  upon  the  life  estate  of  said  defendant 
It  was  therefore  ordered,  adjudged,  and  de- 
creed in  said  cause  that  said  defendant  should 
pay  the  said  two  Installmenta  of  interest 
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amounting  to  9250  within  four  montlu  from 
the  service  upon  her  of  a  copy  of  aald  decree, 
and,  if  said  defendant  did  not  pay  said 
amount  within  said  four  montbs,  then  In  such 
case  the  sheriff  of  the  county  should  sell  her 
Interest  In  said  premises,  as  near  as  may  be, 
in  the  manner  provided  for  the  sale  of  real 
estate  on  ezecntlon,  at  pabllc  vendue,  after 
giving  the  same  notice  thereof  as  Is  required 
In  sales  of  real  estate  upon  eiecntlon,  etc. 
From  this  decree  tiie  said  defendant  appeal- 
ed, filing  her  claim  of  appeal  on  February  29. 
1912.  She  did  not  however,  give  or  file  the 
appeal  bond  provided  for  by  Act  No.  Pub- 
lic Acts  of  1909,  as  amended  by  Act  No.  100. 
Public  Acts  of  191L 

[1]  No  stay  of  proceedings  Having  been 
asked  for,  and  it  as^warlng  by  the  answer 
of  said  comsAalnants  to  the  petition  of  de- 
fendant for  an  Injunction  that  a  ooi^  of  the 
decree  was  duly  served  on  said  defoidant  <xa 
or  about  January  18,  1912.  and  she  having 
failed  to  pay  the  amount  due  or  any  part 
thereof,  the  sale  was  advertised,  and  on 
July  10,  1912,  was  made,  and  the  life  estate 
of  said  defendant  was  sold  and  bid  in  by  the 
complainants  for  f250.  The  merits  and  reg- 
ularity of  said  decree  and  the  rights  there- 
under are  questions  which  are  involved  in 
said  appeal,  and  we  shall  not  attempt  to  dis- 
pose of  them  on  this  petition.  The  complain- 
ants, claiming  that  their  deed  upon  such  sale 
became  absolute  at  once,  and  that  defendant 
has  no  right  of  redemption  from  such  sale, 
have  taken  proceedings  to  obtain  possession 
of  said  premises.  We  are  asked  to  restrain 
such  proceedings.  The  defendant  having  fail- 
ed to  give  and  file  the  statutory  appeal  bond, 
the  proceedings  under  the  decree  are  not  stay- 
ed, and  the  complainants  may  proceed,  at 
their  peril,  to  enforce  their  rights  therennder, 
as  they  onderstaod  them;  and  we  cannot 
relieve  the  defendant  because  of  her  alleged 
poverty. 

[21  Coupled  with  their  answer  to  the  peti- 
tion of  defendant,  complainants  move  to  dis- 
miss the  appeal  for  want  of  prosecution.  It 
appears  that  defendant  and  appellant  has  per- 
fected her  appeal,  and  has  printed  the  record. 
As,  under  rule  41  (90  N.  W.  v)  of  this  court, 
the  duty  to  serve  the  first  brief  rests  upon 
complainants  and  appellees,  the  merits  'of 
their  motion  are  not  apparent,  and  must  be 
denied. 

[3]  The  petition  of  defendant  for  an  Injunc- 
tion must  also  be  denied,  but  as  under  the 
holdings  of  this  court  In  Coellng  v.  Barnard, 
150  Mich.  634,  124  N.  W.  533,  and  Commercial 
National  Bank  v.  Gaukler,  164  Mich.  215,  129 
N.  W.  195,  we  have  the  right  to  permit  the 
defendant,  upon  a  proper  sliowlug,  to  file  an 
appeal  bond  nunc  pro  tunc.  In  this  court,  stay- 
ing proceedings  under  the  decree,  the  peti- 
tion win  be  denied  without  prejudice  to  her 
r^ht  to  make  such  application. 

No  costs  are  allowed  to  either  party. 


ALBERT  v.  PATTERSON  et  aL 
(Supreme  Court  of  Michigao.    Nov.  8,  1912.) 

LiioTATiOH  or  Aonom  (|  13*)— 'Sstotfsl  to 

Plead  Statute. 

On  November  29,  1909,  a  petition  retom- 
able  December  0th  waa  filed  for  leave  to  issue 
execution  for  a  deficiency  under  a  decree  ren- 
dered .December  11,  18»ft.  On  the  return  day, 
defendant  appeared  and  obtained  an  adjourn- 
ment until  tAe  next  day.  when  the  matter  was 
argued  and  taken  under  advisement.  On  De- 
cember 9th  defendant's  solicitor  induced  the 
circuit  judge  to  grant  an  ex  parte  order  for 
leave  to  file  a  UIl  of  review,  which  order  stayed 
proceedings  on  the  petition  for  leave  to  issue 
an  execution.  Although  it  wag  understood  that 
such  solicitor  would  immediately  give  notice  of 
the  order  to  complainanfa  solicitor,  no  notice 
was  given,  and  complainant's  solicitor  did  not 
learn  thereof  until  December  13th,  when  he 
called  the  court's  attention  to  the  fact  that  the 
order  and  the  application  therefor  were  Ir- 
regular, and  not  m  accordance  with  the  rules 
and  practice  of  the  court,  wherenpon  the  i>ed- 
tion  for  leave  to  issue  execution  was  granted. 
It  was  alleged  in  a  bill  in  aid  of  such  execu- 
tion and  admitted  by  demurrer  that  the  judge 
would  have  granted  the  'petition  for  leave  to 
issue  execution  in  time  for  such  execution  to 
isBue  within  the  10  years  after  the  entry  of 
the  decree  if  he  had  not  been  induced  to  grant 
the  ex  parte  order  for  a  bill  of  review.  Meldf 
that  defendant's  solicitor  having  by  irregular 
practice  induced  the  circuit  judge  to  grant  as 
improvident  and  irregular  order,  and  having 
iudaced  him  to  fall  to  take  any  action  on  com- 
plainant's petition,  defendant  was  estopped 
from  pleading  the  statute  of  limitations  against 
the  enforcement  of  the  execution,  although 
complainant  might  have  sued  at  law  within  the 
10  years,  and  was  not  misled  In  any  way  by 
the  ex  parte  order,  not  having  learned  theretif 
until  after  the  lapse  of  the  10  years. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Oent.  Dig.  U  Dec.  Dig.  | 

13.*] 

Appeal  from  Circuit  Court,  Kent  County, 
in  Chancery ;  Willis  B.  Perkins.  Judge. 

Action  by  Margaret  Albert  against  COara 
Patterson  and  another.    From  a  Judgment 
sustaining  a  demurrer  to  the  amended  bill, 
complainant   appeals.    Reversed  and 
manded. 

See,  also,  167  Mich.  162,  132  N.  W.  64& 
Argued  before  MOORE,  C.  J.,  and  STEBRE, 

McALVAY.  BROOKE,  BLAIB.  STONE,  OS> 

TRANDER,  and  BIRD,  JJ. 

Wm.  Wlsner  Taylor,  of  Grand  BiyMa,  tw 
appellant.  Walker  &  Eltzgerald,  of  Grand 
Rapids,  for  d^endants. 


STONE,  J.  This  case  Is  here  upon  appeal 
by  complainant  from  a  decree  sustaining  the 
demurrer  of  defendants  to  the  amended  bill 
of  complaint,  and  dismissing  such  amended 
bill,  which  was  filed  in  aid  of  execution.  The 
following  statement  of  facts,  contained  la 
the  amended  bill,  shows  the  history  of  the 
case,  and  the  proceedings  which  led  up  to 
it  On  May  26,  1809,  complainant  filed  her 
bill  in  the  circuit  court  for  ttie  connty  of 
Kent,  In  chancery,  against  tbe  defendant. 
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Clara  Patterson  and  otbers  to  foreclose  a 
certain  land  contract  A  subpoena  was  duly 
issued,  and  personall;  served  upon  the  said 
Clara  Patterson  and  all  tbe  otber  defendants, 
except  one^  who  was  brought  In  by  due  order 
of  publication.  The  subpceoa,  In  the  under- 
wrlting,  stated  that  a  personal  decree  was 
sought  against  the  defendant  Clara  Patter- 
BOO,  and  that  the  bill  was  filed  to  reach  in- 
terests in  property,  and  not  to  obtain  any 
further  relief  against  tbe  remainder  of  the 
defendants.  None  of  the  defendants  appear- 
ed  In  said  cause,  and  the  bill  of  complaint 
was  duly  and  regularly  taken  as  ctmfessed, 
In  accordance  with  the  practice  of  the  court 
On  December  11,  1899,  a  final  decree  was 
duly  made  and  entered  in  said  cause  In  fa- 
Tor  of  complainant,  and  against  all  of  the 
defendants.  Tbe  decree  referred  the  case  to 
Uie  dzcalt  conrt  commissioner  to  make  sale 
of  tbe  premises,  and  to  report  any  deficiency 
that  might  arise  on  the  sale.  The  decree 
was  duly  enrolled  on  February  26,  1900.  On 
Uarch  8,  l&OO,  the  comnilsBloner  made  sale 
in  poranance  of  the  decree  and  filed  his  re- 
port, which  showed  a  defldency  on  such  sale 
of  f6e8.1ft.  The  land  contract  sued  upon 
drew  interert  at  the  rate  of  6  pra  cent  per 
annmo.  No  pigment  of  such  deficiency,  or 
any  part  thereof,  hSs  erer  been  made,  or 
tendered  by  said  Olara  Patterson,  or  by  any 
one  In  her  behalf.  On  November  28,  1900, 
oomidalnant  filed  ber  petition  prayliig  for 
lean  to  have  execution  lasne  against  said 
(flaxa  Patterson  for  socb  deflcioicy.  Copy  of 
■aid  petition  and  notice  of  ttie  hearing 
fliereor  were  duly  porsonally  served  on  said 
Glara  Patterson  on  said  November  29th;  the 
hearing  being  on  December  6,  1909.  On  the 
last-named  day  said  Clara  Patterson  ap- 
peared  by  her  solicitors  In  opposition  to 
granUng  the  prayer  of  the  petition.  At  the 
request  of  flie  soUdtom  for  said  Clara  Pa^ 
teraon,  the  argument  of  the  petition  was  ad- 
joomed  to  the  next  day,  December  7tb.  On 
the  last-named  day,  said  petition  and  matter 
were  fully  argued  by  the  solicitors  for  the 
Teq»eetlve  parties,  and  the  court  took  the 
same  under  consideration  and  adrtsement 
On  December  9,  1900,  without  any  notice  to 
CMnplainant,  one  of  the  said  solicitors  for 
the  defendant  Clara  Patterson,  and  acting 
for  her,  Induced  the  said  circuit  judge,  at 
chambers,  by  an  ex  parte  application,  to 
grant  an  order  for  leave  to  file  a  bill  of 
review  in  said  proceedings,  which  order, 
among  other  things,  provided:  "That  no  fur- 
ther proceedings  be  had  in  the  original  cause 
of  Albert  V.  Patterson,  pending  hearing  of 
same."  Said  petition  of  Clara  Patterson  for 
leave  to  file  bill  of  review  was  verified  by  ber 
on  December  6,  1909,  and  certified  by  her 
aald  solicitors  on  December  7,  1900.  Said 
order  so  made  by  said  court  at  chambers,  De- 
cember 9,  1900,  in  the  caption  thereof  pur- 
ports to  have  been  made  in  open  court 
whereas  in  tAct  It  was  made  in  chambers. 


and  without  notice  to  the  complainant  her 
solicitor,  or  any  one  In  her  behalf. 

When  said  order  was  made  as  aforesaid, 
the  circuit  judge  inquired  of  one  of  the 
solicitors  for  said  defendant  Clara  Patterson 
having  the  matter  in  charge  whether  tbe 
said  practice  in  the  said  matter  of  said  ex 
parte  ai^Ilcatlou  for  leave  to  file  a  bill  of 
review  was  regular,  and  in  accordance  with 
the  statutes  of  the  state,  and  the  rules  and 
practice  of  the  court  and  was  then  and  there 
assured  by  said  solicitor  that  said  practice 
was  r^lar  and  in  accordance  with  the  stat- 
utes and  rules  and  practice,  and  said  circuit 
judge  relying  on  said  assurance  of  said 
solicitor,  and  not  having  time  to  examine 
therein,  Improvidently  granted  and  made  the 
said  order.  The  said  circuit  judge,  having 
made  the  said  order,  which  by  Its  exprew 
terms  stayed  all  further  proceedings  in  the 
original  cause  of  Albert  t.  Patterson  wherein 
execution  fpr  deficiency  was  sought  by  com- 
plainant, deemed  it  nnnetessary  to  give  an 
opinion  in,  or  decide  Uie  matter  of,  the  i>etl- 
tlon  for  leave  to  l»ue  ezecntlon  submitted  on 
December  7th,  and  then  pending  before  him, 
as  he  otherwise  Intended  to  have  done,  and 
would  have  done,  in  favor  of  the  petitioner 
M&rg^ret  Albert,  and  in  ample  time  on  or 
b^re  Decembw  10,  1009,  so  tiiat  the  execu- 
tion prayed  for  by  the  complainant  could 
Issue  and  be  levied  within  10  years  from  De- 
cember 11,  1800.  At  the  time  said  circuit 
judge  made  antib  ex  parte  order,  it  was  tb«D 
and  there  understood  and  agreed  by  said 
Bolltdtor  for  defendant  Clara  Patterson  with 
said  dTcidt  judge  that  he,  said  solicitor, 
should  immedlatdy.  and  on  said  December 
9th,  notify  tbe  said  soUdtor  for  complain- 
ant of  the  making  thereof  and  serve  sold 
complainant's  solicitor  with  a  copy  thereof. 
Said  order  so  made  at  chambers  ex  parte, 
and  without  notice  to  complainant,  or  any 
one  In  her  b^halt  was  prepared  and  draft- 
ed by  said  solicitor  for  said  defendant  dara 
Patterson,  Defendants  said  solicitor  utter- 
ly failed  to  give  any  notiM,  whatever,  verbal 
or  otherwise,  of  tbe  granting  of  said  order 
to  the  solicitor  for  complainant,  or  to  tbe 
complainant,  or  to  any  one  in  her  behalf. 
Complainant's  said  solicitor  did  not  learn  of 
the  making  of  ttie  said  order  until  late  In 
the  afternoon  of  December  13th,  when  the 
saCa  circuit  judge  called  said  solicitor  to  the 
bench  of  the  court,  and  Inquired  of  him 
whether  he  bad  been  Informed  by  said  de- 
fendant's solicitor  of  tbe  making  of  said 
order.  Complainant's  said  solicitor  then  Im- 
mediately called  the  court's  attention  to  the 
fact  that  the  granting  of  the  order,  and  the 
application  therefor  were  Irr^lar,  and  not 
in  accordance  with  the  rules  and  practice  of 
the  court  Thereupon  said  circuit  judge  sent 
for  tbe  said  solicitor  for  defendant  to  at 
once  appear  In  open  court,  and,  upon  his  do- 
ing so,  the  circuit  judge  informed  said  de- 
fendant's solicitor  tbat  the  court  bad  been 
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mlidM  to  tmivoTidentl7  grant  said  petition, 
and  make  said  order,  and  then  and  there 
granted  said  petition  for  execution  for  de- 
ficiency, and  directed  said  solicitor  for  com- 
plRtnant  to  prepare  the  proper  order  there- 
for. Said  order  was  prepared  and  s^ed 
late  in  tlie  afternoon  of  December  13,  190&. 
mxeentton  was  taken  out  and  a  levy  made 
on  defOLdant  Olara  Patterson's  property  De- 
cember 14, 1909.  On  Febmaiy  5,  1910,  com- 
plainant filed  a  UU  in  Rid  of  said  ezecatlon 
so  levied.  To  tlils  bill  defendants  demurred 
on  the  ground  that  at  the  time  the  execu- 
tion was  Issued  and  levied  the  statute  of 
UmitationB  had  run,  ttie  original  decree  hav- 
ing been  made  aa  heretofore  stated,  on  De- 
cember 11,  1909.  Thia  donnrrer  was  over- 
ruled by  the  court  below,  but  was  sustained 
on  appeal  to  this  court  In  Albert  v.  Patter- 
son, 167  Mich.  162,  1S2  M.  W.  C48,  in  which 
this  court  said:  question  is  raised  by 
complainant  aa  to  the  estoppel  of  defendants 
against  pres^itlng  the  above  ground  of  de- 
murrer by  reason  of  their  alleged  conduct 
in  delaying  the  Issuance  of  the  execution  and 
procuring  a  stay  of  proceedings,  which  we 
do  not  deem  It  proper  to  determine  upon  thla 
record."  The  order  was  therefore  reversed, 
and  the  demurrer  sustained,  with  leave  to 
complainant  to  amend  her  bill  so  as  to  set 
up  the  claimed  estoppel.  An  amended  bill 
was  accordingly  filed,  setting  up  In  full  the 
granting  of  the  ex  parte  order,  and  the.  con- 
duct of  defendant's  solicitor,  as  hereluhefore 
stated.  To  this  amended  bill  defendants  de- 
murred; the  sole  ground  of  the  demurrer 
being  the  running  of  the  statute  of  limita- 
tions, and  that  the  reasons  set  up  In  the 
amended  bill,  for  failure  to  Issue  the  execu- 
tion within  10  years  from  the  decree,  are 
wholly  insufficient  The  court  below  sus- 
tained the  demurrer  and  dismissed  the  bill, 
and  the  complainant  has  appealed. 

The  Important  question  here  presented  Is, 
Are  not -the  said  defendants  estopped  from 
demurring  to  th^  amended  bill  of  complaiot 
for  the  reasons  set  forth  therein?  We  are 
here  dealing  with  a  demurrer  to  an  amended 
bill  of  complaint,  the  material  allegations  of 
which  must  be  considered  as  true.  One  of 
the  allegations  Is  that  the  circuit  judge,  hav- 
ing made  the  ex  parte  order,  deemed  it  un- 
necessary to  give  any  opinion,  or  decide  the 
matter  of  the  petition  then  pending  before 
him,  as  he  otherwise  intended  to  hare  done 
and  would  have  done  In  favor  of  the  peti- 
tioner Margaret  Albert,  in  ample  time,  on  or 
before  December  lOtb,  so  that  the  execution 
prayed  for  could  have  been  Issued  and  levied 
within  the  10  years.  It  appears,  then,  that 
the  solicitor  for  the  defendants  by  irregular 
practice  induced  the  circuit  judge  to  grant 
an  improvident  and  irregular  order  author- 


izing the  defendant  Clara  Patterson  to  file  a 
bill  of  review  which  said  order  restrained' 
all  further  proceedings  in  the  original  case 
of  Albert  v.  Patterson. 

It  is  contended  by  counsel  for  defendants: 
(1)  That  as  knowledge  of  this  order  did  not 
come  to  complainant's  solicitor  until  Decem- 
ber 18th,  after  the  10  years  had  elapsed, 
It  could  not  have  operated  on  the  actions  of 
complainant's  solicitor.    (2)  Q^at  the  order 
did  not  operate  to  prevent  complainant  from 
proceeding  to  sue  at  law  upon  the  decree 
within  the  10  years.    In  our  opinion  the 
question  is  not  what  effect  the  irregular  or- 
der had  upon  complainant  or  her  solicitor, 
but  what  the  effect  was  upon  the  action  of 
the  circuit  judge.    Clearly,  by  the  all^a- 
tlons  of  the  amended  bill,  the  circuit  Judge 
was  misled,  and  lulled  Into  Inaction  upon  the 
petition,  by  the  Irregular  practice  of  defend- 
ants' solicitor.  He  did  not  act  upon  the  pe- 
tition within  the  Matutory  period  as  he 
otherwise  would  have  done.  Neither  is  it  an 
answer  to  say  that  complainant  might  have- 
sued  at  law  on  the  decree.   She  was  proceed- 
ing In  a  legal  manner  to  enforce  her  rlghta» 
but  was  prevented  from  doing  so  by  the  in- 
action of  the  circuit  judge,  which  inaction 
had  been  brought  about  by  the  irr^olar 
practice  of  defendants'  solicitor.  Should  not 
defendants  under  mch  circumstances  be  held 
to  be  estopped  from  pleading  the  statute  of 
llmltatlous?    We  think  so.    See  Steele  v. 
Bliss,  166  Mich.  593,  132  N.  W.  345,  37  L.  B. 
A.  (N.  S.)  860,  and  the  cases  there  cited,  es- 
pe<^lly  Wakefield  v.  Brown,  38  Minn.  363, 
37  N.  W.  788,  790,  8  Am.  St.  Rep.  671,  where 
this  language  is  used:  "On  the  same  princi- 
ple, if  the  defendant  brought  a  writ  of  error, 
and  thereby  hindered  the  plaintiff  from  tak- 
ing his  execution  wittiln  a  year,  and  the 
plaintiff  In  error  was  nonsuited,  or  the  Judg- 
ment afllrmed,  the  defendant  in  error  might 
proceed  to  execution  after  the  year,  without 
scire  facias,  because  the  writ  of  error  was 
a  supersedeas  to  the  ^ecutlon,  and  the 
plaintiff  must  acquiesce  until  he  hears  the 
Judgment  above.  The  reason  for  this  Is  that 
the  stay  of  execution  being  with  the  con- 
sent and  for  the  benefit  of  the  judgment 
debtor,  and  the  injunction  or  writ  of  error 
being  his  own  act,  he  should  not  take  ad- 
vantage of  them,  nor  could  he  be  surprised 
or  prejudiced  by  the  delay,  because  that  de- 
lay was  in  fact  referable  to  himself."  If 
leave  to  file  bill  of  review  had  been  regular- 
ly granted,  and  such  bill  had  been  dismissed 
at  the  hearing,  still  said  defendant  would 
be  liable  fOr  the  deficiency.   Tlte  demurrer 
should  have  been  overruled. 

Tbe  decree  below  is  reversed,  and  the- 
cause  will  be  remanded,  with  leave  to  de- 
fendants to  answer.  Tbe  appellant  will  re- 
cover her  costs  in  this  court 
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CRAMB  ▼.  BBAD  et  aL 
(Sivrenw  Court  of  IficUgu.  Nor.  8»  1912.) 

1.  MOBTOAOSS    (I  88*)— C^^ABAOXn    OF  IK- 

ffrauMBiix— BTixwffCB— WsxaBt  AHD  Sum- 

CIXKCT. 

In  a  ndt  brought  by  a  person  claiming  to 
have  porchaaed  land,  and  that  on  hi*  requeat 
it  waa  daeded  to  a  tUrd  person  as  secarity  for 
the  pnrdiaM  prlca  advanced  hj  sach  third  per- 
son, to  have  such  deed  declared  a  mort^Ke 
and  a  conveyance  to  complainant  decreed,  the 
proof  most  be  sufficient  to  overcome  the  pre- 
Buioption  that  the  iustmmeDt  In  qaestion  truly 
represents  the  transaction  In  its  entirety. 

[Ed.  Note. — For  other  cases,  see  Mortgages^ 
Cent.  Dig.  H  108-lU;  Dec  big.  |  88.*] 

2.  Tansra  («  83*>-4lEBULTino  Tbdst— Pat- 
MXNT  or  CoRSiDEaanoic  roa  Cohvktahot 
TO  AnoraBB. 

Complainant  took  a  lease  of  property  "witlt 
an  option  to  purchaae,  givtaig  a  note  for  the 
rent  He  afterwards  assigned  the  lease  and 
option  to  a  third  person  to  secure  a  loan  of 
the  amount  necessaiy  to  meet  such  note.  Sub- 
sequently, as  claimed  by  him,  he  purchased  the 
projterty,  procured  such  person  to  advance  the 
poTchase  money,  and  had  the  premieea  con- 
veyed to  the  tmrd  person  aa  secnrl^  for  such 
advance.  Tht  convejrance  was  by  a  deed  ab* 
solute  in  form,  making  no  reference  to  com- 
plainant's rights.  Beid,  that  Gomp.  Laws,  | 
8835,  providing  that,  when  a  grant  for  a  val- 
oable  oonslderatitm  la  made  to  one  peraom  and 
the  consideration  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  payor,  but 
that  the  title  khall  vest  in  the  alienee  named, 
applied,  and  complainant  was  not  entitled  to 
have  snch  emveyance  declared  a  mortcage  or 
to  a  counyaniM  of  the  property  to  hun. 

lEd.  Note^For  other  cases,  see  Tnuta, 
Cent.  Dig.  H  121-124;  Dec.  Dig.  |  88.*] 

Ostrander  and  McAivay,  JJ^  disaentinf  in 
jnrt. 

Appeal  from  Circuit  Court,  Washtenaw 
Connty,  In  Chancery;  Bdward  D.  Kinne, 
Judge. 

BUI  by  George  C.  Crane  against  George 
Read  and  others.  Trom  a  Jai^:ment  dismiss- 
ing the  bill,  complainant  appeals.  Affirmed. 

Argued  before  MOORE,  C.  J.,  and  STEEBj!], 
UcALVAY,  BROOKE,  KUHN,  STONE,  OS- 
TRA^^DER,  and  BIRD,  JJ. 

John  W.  Dwyer  and  Frank  A.  StlverSf  both 
of  Ann  Arbor,  for  appellant  J.  F.  Law- 
xence,  of  Ann  Arbor,  for  appellees. 

STONB^  J.  The  bUl  of  comi^alnt  In  this 
cause  wu  filed  to  hare  a  certain  deed  con- 
Btroed  to  be  a  mortgage^  and  that  tbe 
complainant  be  decreed  to  bare  all  tbe  rights, 
dalma,  and  jaMlegcB  of  a  mortgagor,  and 
be  permitted  to  redeem  therefrom  in  ac- 
eordance  with  the  terms  of  an  alleged  agree- 
ment  altered  into  with  the  defendant  Geoige 
Head,  and  that  the  defoidants  may  be  de- 
creed  to  execute  and  deliver  to  complainant 
a  deed  of  tbe  farm  In  qaestion  according  to 
the  terms  of  an  alleged  agreement  and  under- 
standing between  complainant  and  defend- 
ant George  Bead.  The  parties  are  all  resi- 
dents of  tile  township  of  Ptttsfleld,  Wash- 
laum  county.  The  complainant  resides  upon 


tbe  farm  in  qnestton,  ftnd  file  defendants 
own  and  occupy  a  fftnn  across  tike  highway 
from  the  farm  occupied  by  complainant  On 
February  8,  1909,  the  complainant  entered 
into  a  written  lease  o^  and  option  to  pnr^ 
chase,  with  one  Ofaarles  F.  Pardon,  admin- 
istrator of  the  estate  of  Gustar  M.  Wleder- 
hoft  deceased,  tbe  said  Wlederhoft  farm 
(being  the  farm  In  question)  for  one  year  be- 
ginning March  15.  1909,  and  ending  Marcb 
15.  1910,  at  the  rental  of  flB(^  to  be  paid  on 
September  16,  1909.  The  party  of  the  first 
part  reserved  ttie  right  to  enter  and  remove 
gravel  from  gravel  pit  The  said  lease  con- 
tained the  following  provision:  "Said  inrty 
of  the  second  port  shall  have  the  privilege 
of  pnrchaslng  said  abore^escribed  lands  and 
premises,  within  the  term  of  this  lease,  for 
the  sum  of  13,300.00^  and  U  he  so  pnrchaaei^ 
the  rent  stipulated  in  the  lease  to  be  paid 
by  him  shall  apply  as  a  pert  of  said  pur- 
chase money  abore  agreed  town;  and  it  is 
also  agreed  that,  in  esse  of  said  purchase, 
the  amoont  of  mon^  received  by  said  party 
of  the  first  part  for  gravti  sold  from  said 
gravel  pit  as  aforesaid  shall  also  be  applied 
as  a  part  of  the  purdiase  money."  Com* 
plalnant  immediately  took  possession  of  the 
term  In  accordance  with  the  terms  of  said 
lease  and  option,  and  he  is  stQI  in  posses- 
sion. Complainant  gave  his  note  to  said 
Pardon  for  the  rental  of  $150,  with  interest 
at  6  per  cent  luyable  In  six  months.  When 
this  note  became  dve^  complainant,  not  hsT- 
iag  tbe  mon^  with  whidi  to  pay  It^  applied 
to  defMidant  George  Read  to  borrow  the 
money.  The  latter  agreed  to  loan  the  money 
to  complainant;  providing  complainant  would 
give  him  his  note  for  the  amount  and  secure 
it  by  an  asslgnmoit  of  the  lease  and  option. 
This  was  done.  Tbe  following  assignment 
was  indorsed  upon  said  lease  snd  signed  by 
complainant:  "For  value  received  I  hereby 
assign  unto  George  Bead  the  within  lease 
and  option.  Abated  Sept  20,  1009l  George 
a  Crane."  The  note  of  complainant  was 
made  and  delivered  reading  as  follows: 
"fmOO.  Ann  Arbor,  Mich.,  Sept  20,  1909. 
On  or  b^re  ninety  (90)  days  after  date  I 
promise  to  pay  to  the  order  of  George  Bead 
one  hundred  and  fifty  dollars  at  First  Na- 
tional Bank,  Ann  Arbor.  Midi.,  wlQi  inters 
eat  at  the  rate  of  dz  W  per  cent  pra  annum 
after  date.  Value  received.  This  note  Is 
secured  by  assignment  of  lease  and  option 
dated  Feby.  8,  1900  on  farm  In  Pittsfleld 
township,  said  lease  to  be  assigned  to  maker 
on  [oyment  of  this  note."  Tlie  |160  was 
accordingly  loaned  to  said  complaloant,  and 
the  rental  paid  and  Indorsed  on  the  lease. 

It  is  the  claim  of  the  complainant  that  he^ 
desiring  to  purchase  the  said  farm  under  the 
terms  of  the  lease  and  option,  before  said 
option  expired,  applied  to  defendant  George 
Read  for  a  second  loan,  this  time  for  a 
loan  sufficient  to  purchase  the  farm;  that 
said  defoidant  consented  to  loan  the  amount 
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necessary,  providlzic  Bald  complainant  would 
permit  said  defendant  to  take  tba  deed  of 
Uie  term  In  tbe  latter's  name  as  secnii^  for 
the  total  amount  advanced,  said  d^^dant 
stating  that  be  preferred  to  loan  In  this 
way  rather  than  take  a  mortgage.  It  Is 
claimed  that  complainant  agreed  to  this  prop- 
osition, it  being  understood  between  them 
that  said  defendant  would  conv^  the  said 
farm  to  complainant  on  payment  of  the 
amount  of  the  loan  with  Interest;  that,  in 
accordance  with  this  agreement,  Charles  F. 
Pardon,  administrator  of  the  Wlederhoft  es- 
tate, deeded  the  said  farm  to  George  Itead, 
defOLdant,  understanding  that  said  convey- 
ance was  for  complainant,  and  that  said  de- 
fendant was  to  hold  tho  deed  as  security  un- 
til such  time  as  complainant  would  pay  the 
amount  dne  to  said  defendant;  that  the 
deeds  from  the  Wlederhoft  estate  to  said 
defendant  were  made  upon  the  understanding 
that  tbey  should  be  consitored  as  security 
for  the  payment  of  the  money,  which  said 
Bead  then  and  there  advanced  to  enable  the 
complainant  to  secure  the  said  tBtxm  under 
the  option ;  that  in  taking  the  said  deeds  the 
said  defendant  agreed  with  complainant  to 
reconv^  the  said  Carm  to  complainant  with- 
in one  year,  or  tefore  that  time,  If  complain- 
ant had  the  mon^  ready  to  pay  the  amount 
due  said  defendant  because  of  bis  advance- 
m^ts;  that  complainant  permitted  the  farm 
to  tie  conveyed  to  said  defendant  because  he 
had  confidence  in  the  latter  and  trusted  him 
to  do  as  he  i«reed  on  account  of  being 
neighbors  -and  frioids;  that,  although  the 
deed  to  said  defendant  Is  absolute  on  its 
face,  yet,  In  fact,  it  was  intended  as  a 
secorl^  for  tbe  paymmt  of  the  money  ad- 
vanced by  said  defendant  for  tbe  benefit  of 
comidalnant;  that  evw  since  the  delivery  of 
the  lease  and  option  complainant  has  been, 
and  still  Is,  in  liie  actual  possession  and  oc- 
cupation of  said  fftrm  without  objection  or 
hindrance  from  said  defendant,  or  from  any 
other  person;  and  that  complainant  hu  al- 
ways been  ready  to  perform  his  part  of  the 
agreemoit,  and  for  that  purpose,  on  March 
18t  1911,  he  presented  to  the  defendants  a 
deed  for  them  to  sign,  and  at  the  same  time 
tendered  the  fall  amonnt  due  them  in  cash, 
to  wit,  $3,636.90,  and  that  said  sum  was  tbe 
amount  due  said  d^endant  George  Read  ac- 
cording to  his  own  figures,  and  that  said  de- 
f^dant  refused  to  sign  said  deed  or  acc^ 
the  money  tendered. 

We  have  here  stated  the  position  and 
dalm  of  complainant  ad  set  forth  by  his 
solicitor.  It  may  be  said  in  brief  that  eadi 
and  every  material  claim  of  the  complainant 
is  denied  by  tiie  defendants.  There  is  an 
absolute  and  direct  contradiction  in  the  tes- 
timony In  the  case  in  relation  to  the  taking 
of  the  deed  by  the  defendant  Bead  of  the 
land  in  question  as  security.  It  Is  conceded 
said  defendant  that  the  lease  and  option 
were  assigned  to  him  to  secure  the  loan  of 
the  fisa    It  Is  the  claim  of  defendant 


Geoi^  Read  that  complainant  not  only  did 
not  pay  the  |150  note  when  due,  bat  that  he 
has  never  paid  it ;  that  the  lease  and  option 
expired  on  Mart^  IS,  1910,  and  that  atN>ut 
four  days  later,  and  on  March  19,  1910,  Mr. 
Pardon  being  at  liberty  to  sell  the  property 
to  him,  tbe  defendant  Bead  purdiased  the 
fiirm  and  paid  for  it;  that  the  deeds  were 
drawn  and  delivered  In  the  probate  office, 
and  that  complainant  had  nothing  to  do  with 
the  transaction,  and  was  not  even  present; 
that  said  defendant  bought  the  farm  abso- 
lutely; and  that  complaiumt  had  mithlng 
to  do'  with  the  transaction.  Among  other 
things,  the  defendant  George  Read  testified 
as  follows:  'TTowards  tiie  time  diat  the  op- 
tion would  expire,  I  cannot  remember  dates, 
Mr.  Crane  came  np  occasionally,  and  he 
wanted  to  know  one  day  If  X  would  buy  the 
place  and  sell  It  to  him  on  contract  I  told 
him  that  I  did  not  like  to  do  that,  I  dlid  not 
like  to  deal  in  contracbi,  and  X  would  not  do 
It  Then  he  wanted  to  know  how  much 
money  I  would  put  into  it  and  take  a  mort^ 
gage  on  it  I  told  him  I  would  put  in  $2,000, 
and  take  a  mortgage  on  it,  and,  if  he  could 
raise  the  rest,  he  could  do  it  in  that  way.  Ha 
could  not  do  that,  or  did  not  Some  time 
after  that,  when  be  was  dealing  with  those 
parties  in  Ohio,  he  came  to  me  and  wanted 
to  know  If  I  would  lend  $1,000^  and  take  a 
mortgage  on  tbe  place.  I  told  him  I  would, 
but  I  nevOT  heard  any  more  of  it,  never  any 
more  was  said  to  me  about  a  mortgage.  Q. 
Finally  you  had  a  talk  with  Mr.  Crane 
about  buying  this  place,  what  was  that  over 
In  your  house  when  you  said  yon  would  rent 
It  to  him?  A.  X  told  him  then  it  was  either 
the  time  be  wanted  me  to  put  up  $2,000, 
and  I  told  lilm  I  would,  or  tbe  time  we  were 
talking  about  tbe  land  contract  I  told  Mr. 
Crane  that,  if  he  could  not  buy  the  place.  I 
would  buy  it  and  rent  It  to  blm  for  $150 
the  same  he  was  paying,  'and  I  will  give  yoa 
this  $100  that  you  are  owing  me  fttr  ttie 
note  for  your  bargain.'  That  Is  what  I  told 
him."  Without  quoting  further  from  the 
testimony,  it  Is  snffldent  to  say  that  It  ' Is 
the  claim  of  the  defendant  Read  that  nothing 
came  of  these  conversations,  but  that,  after 
the  lease  and  option  had  expired,  be  mir^ 
Aased  the  property  atisolntely  from  the 
estate,  and  that  there  was  no  understanding 
between  him  and  complainant  nor  between 
him  and  the  grantor  or  grantors  of  the  ftLim, 
that  the  purchase  was  in  any  way  or  manner 
for  the  benefit  of  complainant  The  evidence 
of  Mr.  Pardon  toads  to  support  the  claim  of 
th»  defendant  Read.  That  the  complainant 
has  persisted  In  remaining  in  possession  of 
the  term  Is  not  denied,  but  it  Is  the  claim  ot 
said  defendant  that  complainant  is  there  with- 
out right  Every  claim  of  the  complainant 
material  to  his  recovery  is  denied  by  the  de- 
fendants, except  the  tects  of  the  tender  and 
refusal  to  make  a  deed.  The  dreult  judge 
who  heard  and  saw  the  witnesses  testify  dl»> 
missed  the  bill  of  complaint 
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[1]  A  carefnl  reading  and  consideration  of 
the  record  have  brought  as  to  the  conclusion 
that  the  complainant  has  not  made  out  his 
case  even  a  preponderance  of  the  evidence. 
In  this  class  of  cases  the  proof  onght  to  be 
sofflclent  to  overcome  the  presumption  that 
the  Instroment  In  qnestlon  truly  represents 
the  transaction  In  its  ^tlrety.  Schmidt  v. 
Barclay,  161  Mteh.  1, 126  N.  W.  729,  20  Ann. 
Cas.  11»4. 

[2]  So  far  we  bare  treated  the  case  as  pre- 
senting a  qnestlon  of  tact  only.  It  Is  the 
contention  of  defendants'  connsel  that  a 
frmdamental  and  fatal  objection  to  the  com- 
plainant's claim  is  the  fact  that  the  statute 
Is  a  complete  bar  to  his  right  to  recover. 
Section  8835,  Gomp.  Laws,  provides  as  fol- 
lows :  "Wlien  a  grant  for  a  valuable  con- 
sideration shall  be  made  to  one  person,  and 
the  consideration  therefor  shall  be  paid  by 
anotber,  no  use  or  trust  shall  result  in  favor 
of  tbe  person  by  whom  such  payment  shall 
be  made;  but  the  title  shall  T«it  in  the  per- 
son named  as  the  alienee  in  such  conveyance, 
subject  only  to  the  ivovislona  of  the  next 
sectioiL"  It  is  urged  that  in  this  case  the 
complainant  advanced  no  money  whatever 
for  the  porchase  of  the  land  In  question,  but 
the  whole  consideration  was  advanced  by  the 
dyfftqdpnt  Bead;  and  there  was  no  writing 
in  relation  to  the  transaction  outside  of  the 
deed  fnnn  a  third  party  which  was  absolute 
on  Its  face.  It  la  said  that  this  section  of 
the  statute  proceeds  on  the  assumption  that 
the  person  requesting  and  directing  the  con- 
veyance famished  and  supplied  tbe  con- 
sideration for  the  purchase  of  the  land; 
that  the  fact  that  the  defendant  supplied  the 
porchase  money,  and  that  such  purchase 
mtm^  was  paid  by  bim,  does  not  In  any 
way  dumgs  or  wHtet  the  rule  that  brings 
this  case  within  the  statute;  and  that  an 
express  direction  does  not,  and  will  not,  re- 
sult In  favor  of  the  compleinant,  although  he 
requested  and  directed  the  conveyance  to  be 
made  to  the  defendant,  which  claim,  how- 
ever, Is  expressly  denied  by  the  defendants. 
It  is  clsimed  that  tbls  doctrine  finds  support 
in  tbe  recent  cases  of  Halllday  t.  Basil,  136 
N.  W,  SM,  and  Longe  v.  Kinney,  187  N.  W. 
119:.  See,  also,  Taylor  v.  Boardnun,  24  iSich. 
287;  TUtauy  v.  TUt&ny,  110  Hk^L  219,  68 
N.  W.  127:  Desmond  t.  Hyers,  118  Mich. 
437,  71  N.  W.  877;  Ghaiunan  t.  Chapman, 
U4  lOdL  144.  6S  N.  W.  21A,  72  N.  W.  181 ; 
Hamlltoii  T.  Wlckson,  181  Mich.  71,  90  N.  W. 
1032. 

Connsel  for  complainant  claim  that  sec- 
tion 8886  has  no  application  In  this  case, 
that  eoniplaiiiant  is  not  seeking  to  estabUab 
a  trost,  and  Chat  in  aU  cases  that  bare  been 
beftne  this  court  it  has  been  held  that  a 
deed  abaolnte  in  fiorm  may  be  proved  by 
parol  to  have  been  intraded  as  a  mortgage- 
citing  many  familiar  canes.  Complainant's 
connsel  tnxQuse  claim  that  in  Oamble  t.  Ross. 


88  Mich.  31S,  60  N.  W.  879,  exactly  the  same 
state  of  facts  existed;  that  Gamble  had  a 
contract  with  Weliber,  who  owned  the  lands 
in  fee.  At  Gamble's  request,  Webber  con- 
veyed the  lands  to  Ross,  and  the  conveyance 
was  held  to  be  a  mortgage  from  which  Gam- 
ble  might  redeem.  We  think  that  tbe  case 
dted  can  be  distinguished  from  the  Instant 
case  in  this:  In  that  case  the  written  assign- 
ment of  the  contract  to  Ross  contained  this 
language:  "And  hereby  authorizes  said  Web- 
ber to  make,  execute  and  deliver  to  them  (the 
Rosses)  the  warranty  deed  of  said  land 
spedfled  In  said  contract  to  said  first  parties 
in  said  contract  of  December  30,  1880,  for 
the  purposes  aforesaid."  Upon  that  subject 
this  court  said  at  page  33u  of  8S  Mich.,  at 
page  383  of  GO  N.  W.:  "These  papers  must 
be  construed  together.  While  the  deed  Is 
absolute  in  form,  yet  the  contracts  with  it 
clearly  evidence  the  Intention  of  the  parties. 
It  was  not  intended  by  Gamble,  nor  under- 
stood by  the  Rosses,  that  the  Rosses  were  to 
have  the  title  absolutely  In  fee.  The  deed 
was  intended  as  a  mere  security,  and  the 
conditions  upon  which  tbe  Rosses  took  It 
are  clearly  Indicated  In  the  assignment  of 
the  contract  executed  on  the  same  day — i.  e., 
a  reconveyance  of  the  land  upon  the  per- 
formance of  these  conditions.  It  must  there- 
fore be  trusted  on  a  security,  or.  In  other 
words,  a  mortgage."  In  the  instant  case, 
construing  all  the  papers  together,  the  deed 
coming  from  a  third  party  to  defendant 
George  Read,  who  paid  the  consideration, 
the  transaction  considered  as  a  whole,  is 
more  consistent  with  the  claim  of  said  de- 
fendant than  with  the  claim  of  complainant 
We  think  that  the  statute  cited  applies  in 
this  case.  So,  In  either  view  of  the  case,  we 
are  of  the  opinion  that  the  circuit  Judge 
reached  the  correct  result,  and  the  decree 
below  is  afBrmed, '  with  costs  to  the  de- 
fendants. 

MOORE,  O.  J.,  and  STBBRB,  BROOI^, 
KUHN,   and   BIBD,   JJ.,   concurred  with 

STONE,  J. 

OSTRANDER,  J.  I  concur  upon  the  ground 
that  the  evidence  does  not  snj^rt  tbe  com- 
plainant's case. 

McALVAY,  concnrred  with  OSTRAN- 
DBR,  J. 


OBADTSZEWSEI  t.  DETTBOIT 
UNITED  BT. 
(Supreme  Court  of  BCichigan.    Nov.  8,  1012.) 

1.  StbEBT  BaILIH>A.DB  (f  114*)— INJUBIBS  TO 

Pedestrians  —  Actionb  —  Etidenob  — 

SiTFFICIXNCT. 

Where  plaintiff's  evidence  showed  that, 
when  he  left  tbe  curb  about  12^  feet  frum 
the  nearest  rail  of  defendant's  street  railroad 
track,  an  approaching  car  was  100  feet  dis- 
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tant;  that,  when  he  reached  the  middle  <tf  the 
track,  the  car  was  12  or  14  leet  distant;  that 
hlB  cap  fell  off,  and  in  attempting  to  recover 
it  he  sustained  injuries;  and  that  the  car  was 
not  going  very  fast,  but  was  going  "kind  of 
faat^the  veidict  for  defendant  was  properly 
directed  for  lack  of  proof  of  defendant's  neg- 
ligence, since  its  motorman  could  not  antlo.- 
IHite  the  contingency  which  caused  the  injury, 
and  was  not  bound  to  operate  the  csr  so  as 
to  he  prepared  for  a  contingency  so  remote. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
ra^Sj  Cent.  IMff.  SI  239-250;    Dec.  Dig.  | 

2.  Stbeet  Baileoads  ({  93*)— Opsbation— 

DXtTT  XOWABDS  FEDESTBIANS. 

The  motorman  of  a  street  railroad  car 
^en  running  at  proper  speed  ia  not  required 
to  check  the  car  whenever  a  pedestrian  ap- 
proaches the  track,  but  may  assume,  if  the 
distance  is  sufficient  for  a  crossing  to  be  made 
safeljf.  that  he  will  so  cross,  and  if  it  is  in- 
sufficient that  he  will  maintain  a  position  at 
safety  and  not  place  himself  in  a  position  of 
danger  by  attempting  to  cross,  but  when  he 
becomes  advised,  or  In  the  exerdse  of  due 
care,  should  become  advised,  of  the  pedes- 
trian's peril,  he  moat  use  all  means  within  his 
control  to  avert  injury, 

[Ed.  Note. — For  other  casea,  see  Street  Rnil- 
roads,  Cent  Dig.  K  190-200;  Dec  Dig.  {  93.*] 

Error  to  Circuit  Court,  Wayne  County; 
JameB  O.  Murfln,  Judge. 

Action  by  John  Qradyszewskl,  Jr.,  by  John 
Gradyszewskl,  Sr.,  his  next  friend,  against 
the  Detroit  United  Railway.  Judgment  for 
defendant  on  a  directed  verdict,  and  plaintiff 
brings  error.  Affirmed. 

Argued  before  MOORE,  C.  J.,  and 
STEEBE,  McALTAT,  BROOKE,  KUHN, 
STONE.  OSTBANDER,  and  BIBD.  JJ. 

August  Cyrowskl,  of  Detroit  (Felix  A. 
Doetaeb,  of  Detroit,  of  counsel),  for  appel- 
lant Corliss,  Leete  &  Joslyn  and  Frederic 
T.  Harward,  all  of  Detroit,  for  appellee. 

BROOKE.  J.  PlaUitif^  a  boy  seven  years 
and  five  months  of  age  at  the  time  of  his 
injury,  was  proceeding  southerly  along  the 
east  Bide  of  St.  AuUn  avenue  In  the  city  of 
Detroit  He  desired  to  cross  Forest  avenue 
upon  which  defendant  operates  a  double- 
track  electric  line.  The  paved  portion  of 
Forest  at  this  p<^t  is  40  feet  wide.  The  dis- 
tance from  the  north  curb  on  Forest  avenue 
to  north  rail  of  defendant's  tracks  Is  12.05 
feet  As  plaintiff  left  the  curb  and  started 
to  cross  the  street  he  saw  one  of  defendant's 
cars  apinroaching  from  the  east  The  car 
was  then  a  little  east  of  the  alley,  which  Is 
100  feet  east  of  the  east  line  of  St  Anbln 
avenue,  where  the  plaintiff  was.  When  plain- 
tiff reached  the  middle  of  the  track  upon 
which  the  car  was  approaching,  bis  cap  fell 
off.  He  attempted  to  recover  it,  and  while 
so  doing  was  caught  and  run  over  by  the 
car,  sustaining  injuries  for  which  recovery 
is  sought 

Plaintiff  testified  that  he  had  been  going  to 
sduwl  about  a  year,  that  he  was  familiar 
with  this  crossing,  and  knew  that  cars  ran 
east  and  west  on  Forest  avenue.    On  cross- 


examination  he  further  tesUfled:  "Q.  Tou 
saw  the  car  coming  down,  then,  on  the  north 
track?  A.  Tea,  sir.  It  was  going  kind  of 
fast  I  know  it  was  going  kind  of  fast,  be- 
cause I  seen  It  coming.  I  didn't  see  any 
care  coming  in  the  other  direction.  That 
was  the  only  car  I  saw.  Q.  You  saw  that 
coming.  It  was  about  opposite  the  alley? 
A.  Yes,  sir.  Q.  Tou  were  then  on  the  curb 
on  the  corner  of  Forest  and  St  Anbin?  A. 
Yes,  sir.  Q.  How  far  was  the  curb  from 
the  track  that  the  car  was  on?  A.  Oh,  about 
six  or  seven  feet.  Q.  And  this  car  was  com- 
ing'— was  It  coming  very  fast?  A.  Yes;  it 
was  going  pretty  fast  I  didn't,  it  didn't 
go  very  fast  but  it  was  going  kind  of  fast 
Q.  You  walked  along  In  front  over  the  track? 
A.  No;  I  didn't  walk  over  the  trade.  Q. 
What  did  you  do?  A.  I  walked  op  and  I 
happened  to  stoop  down  and  pick  up  my  hat 
The  Court:  I  understood  htm  to  say  that  he 
walked  onto  the  track,  not  over  it  Q.  Yon 
walked  onto  the  track?  A.  Yes;  onto  the 
track.  Q.  You  didn't  go  rl^t  onto  the 
track,  did  you?  A.  Yes,  sir;  I  went  onto 
the  track  that  the  car  was  coming  on.  Q. 
Did  you  go  right  to  the  middle  of  the  track? 
A.  Yes;  In  the  middle.  I  don't  know  how 
my  bat  hap[)ened  to  fall  off.  I  don't  remem- 
mer  If  It  was  windy  or  not  My  cap  fell  off. 
Q.  Why  didn't  yon  go  and  leave  your  hat 
there  in  the  street?  Ton  knew  the  car  was 
coming  fast,  didn't  you?  A.  Yes,  sir;  I  did. 
I  thought  I  would  get  past  Q.  How  far 
was  the  car  from  you  wh^  your  hat  fell 
off?  A.  It  was  about  a  little — half  ways  of 
that  house.  Q.  You  know  how  much  10  or 
16  feet  is,  don't  you?  A.  Yes,  sir.  Q.  Speak- 
ing of  feet  about  how  far  was  the  car  from 
you  when  your  cap  fell  off?  A.  Oh,  it  was 
about  12  feet  Q.  It  hadn't  slowed  up  any, 
had  It?  A.  No;  It  didn't  slow  up.  Q.  When 
the  car  was  about  12  feet  from  you,  you 
went  to  get  your  hat  which  was  In  the  mid- 
dle of  the  track?  A.  Yes,  sir.  Q.  You  liad 
been  in  the  middle  of  the  track  before, 
hadn't  yon,  or  your  hat  wouldn't  have  been 
there  would  it?  A.  No;  it  wouldn't  have 
been  there.  Q.  Your  hat  dropped  off,  and 
then  you  walked  back.  A.  No;  I  didn't  go 
back  at  the  same  time.  I  picked  It  up.  It 
fell  off  frontways.  Q.  And  the  car  was 
about  12  feet  away  from  yon  when  you  picked 
the  cap  up?  A.  Yes;  may  be  about  14, 1  don't 
know.  Q.  Twelve  or  14?  A.  Yes,  sir.  Q. 
DIdnt  you  know  that  the  car  that  xiear — 
yon  knew  if  you  got  In  front  of  a  car  it 
would  hurt  you,  didn't  you?  A.  Yes;  but 
I  knew  I  would  get  past  it  Q.  You  didn't 
get  past  It,  did  yon?  A.  No;  it  must  bave 
started  faster.  Q.  Did  you  notice  it  start 
up  Aster?  A.  No;  I  didn't  notice  It  Q. 
When  you  stooped  over,  was  your  back  to 
the  car  or  were  you  facing  the  carT  A.  I 
was  In  the  middle  of  the  tra<*.  Q.  Tonr 
back  to  the  car?   A.  Yes;  I  was  this  way. 
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Q.  Yoa  were  not  looking  at  the  car  when 
you  picked  yonr  cap  up;  A.  Yes;  I  was 
looking  at  It,  picking  np  my  Iiat.  Q.  Were 
you  looking  at  your  hat  or  at  the  car?  A. 
At  the  car.  Then  I  looked  at  my  hat  and 
lacked  It  up.  Q.  Which  did  you  look  at 
first— the  car  or  your  hat?  A.  The  car. 
Q.  SuiqposA  the  car  was  coming  about  here, 
where  the  jury  is — you  turned  around  this 
way?  A.  Yes,  sir,  Q.  You  were  back  to  the 
car?  A.  No;  towards  the  car,  I  looked.  Q. 
Were  you  facing  the  car  when  you  picked  it 
up?  A.  Yes;  I  faced  it — not  all.  I  faced, 
as  thous^  the  car  was  coming  from  that  way, 
and  I  faced.  I  tried  to  pick  my  hat  up.  Q. 
You  stooped  over  that  way  in  front  of  the 
car?  A.  No;  I  bad  my  face  towards  the 
car,  and  I  was  then,  I  was  standing  this 
way,  looking  at  the  car  that  way,  and  trying 
to  pick  up  my  hat  Q.  Had  you  your  hat  lu 
yoor  hand  when  the  car  struck  you?  A.  No; 
I  don't  remember  that.  If  I  had  it  In  my 
hand.  Q.  How  did  you  know  where  your 
hat  was;  were  you  groping  around  to  find 
your  bat?  A.  Yes,  sir ;  I  was  looking.  Q. 
Yoa  conldn't  look  at  your  hat  and  the  car, 
the  same  time,  could  you,  John?  A.  No. 
Q.  How  did  you  arrange  that?  A.  I  seen 
my  hat  fall  c^.  Q.  You  knew  your  hat  was 
falling  otr,  you  felt  that?  A.  Yes,  sir.  Q. 
You  say  you  didn't  look  at  ttie  hat  while  you 
picked  it  up,  you  looked  at  the  car?  Is  that 
right?  A.  Why,  yes;  I  looked  at  the  car. 
Q.  But  you  didn't  look  at  the  bat?  A.  Yes; 
I  looked  at  the  hat  too.  Q.  The  hat  was  on 
the  pavement,  and  the  car  was  along  about 
12  feet  you?  A.  I  looked  at  the  car 
first,  then  at  the  hat  Q.  You  looked  at  the 
car  first,  then  at  the  hat?  A.  Yes;  then  at 
the  hat  Q.  You  were  not  looking  at  the  car 
when  you  were  struck?  A.  Then,  no;  be- 
cause I  conldn't  Q.  You  say,  when  you 
first  saw  the  car,  it  was  right  opposite  the 
alley?  A.  les,  sir.  Q,  You  walked  along, 
and  the  car  kept  right  along,  coming  towards 
you?  A.  Yes,  sir.  Q.  You  were  going  across 
the  track?  A.  Yes,  sir.  Q.  You  intended  to 
get  across  the  track,  didn't  you?  A.  Yes,  sir. 
Q.  Isn't  that  right?  When  you  got  in  the 
middle  of  the  track,  your  hat  fell  offT  A. 
Yes,  sir.  Q.  And  you  didn't  go  on ;  but 
then  the  car  was  12  feet  from  yon?  A.  Yes, 
sir.  Q.  Coming  along  pretty  fast?  A.  Yes, 
sir.  Q.  You  saw  the  car?  A.  Yes,  sir.  Q. 
Looked  at  the  car  coming  along  pretty  fast 
12  feet  from  you,  and  you  stooped  over  to 
pick  up  your  hat?  A.  Yes,  sir.  Q.  That  is 
all  yon  remember?  A.  Yes,  sir;  that  Is  all. 
1  6m't  remember  bow  far  the  car  went 
after  It  hit  me,  because  I  never  seen  any- 
thing." 

On  redirect:  "Q.  When  you  say  12  or  14 
feet  John,  how  far  do  you  think  It  la?  Can 
yon  tell  me  here  in  this  room  on  the  floor? 
A.  It  la  further  than  that  there  side.  Q. 
Here?  A.  Yes;  It  Is  further  than  that  Q. 
How  far  do  you  think  12  feet  Is — about 
hMe?   A.  Yea;  about  that  far.    Q.  That  Is 


the  distance  you  saw  the  car  when  yoor  bat. 
fell  ofC.  A.  Yes,  sir." 

On  recross:  "Q.  How  much  is  a  foot?  Put 
your  hands  up  for  a  foot  A,  About  that 
much.  Q.  You  think  12  of  those  would  take 
yon  down  there  where,  he  Is?  A.  I  don't 
know  the  difiCerence.  I  never  measured.  Q. 
What?  A.  I  never  bothered  myself  measur- 
ing. Q.  You  said  10  or  12  feet  A.  I  don't 
know  how  much  it  is.  Mr.  Doetsch:  He 
said  12  or  14.  Q.  If  the  car  was  12  or  14 
feet,  and  was  down  where  Mr.  Cyrowski 
stood,  you  were  pretty  slow  In  picking  up 
your  hat  weren't  you.  A.  No;  I  wasn't 
slow.  I  took  it  as  fast  as  I  could.  Q.  And 
yet  the  car  came  down  on  you  in  that  dis- 
tance? A.  Yes,  sir;  struck  me.  Q.  You 
were  looking  at  the  car  all  the  time?  A.  No ; 
not  looking.  I  looked  at  the  car.  Then  I 
went  and  took  a  chance  at  my  bat  Q.  That 
is  how  you  got  hurt?   A.  Yes,  sir." 

Upon  this  testimony  the  court  directed  a 
verdict  for  defendant  holding  that  plaintiff 
had  failed  to  show  any  negligence  on  the 
part  of  the  defendant  company.  A  motion 
for  a  new  trial  was  thereafter  denied,  and 
error  was  assigned  upon  such  denial. 

The  only  error  argued  in  the  brief  for  ap- 
pellant is  that  the  court  eneA  In  directing 
a  verdict. 

[1]  We  are  of  opinion  that  the  direction 
was  warranted  by  the  testimony.  There  is 
nothing  in  the  record  to  Indicate  that  de- 
fendant's car  was  operated  at  an  excessive 
rate  of  speed  or  in  any  manner  negligently. 

[2]  It  la  obviously  Impossible  to  demand 
that  motormen  when  running  at  proper  speed 
should  check  their  cars  whenever  they  see 
a  pedestrian  in  front  approach  the  track. 
If  the  distance  la  aufflclent  for  a  crossing  to 
be  made  sufely,'  the  motorman  has  the  right 
to  assume  that  the  pedestrian  will  so  cross, 
if  the  distance  is  Insufficient  he  has  a  i*ight 
to  assume  that  the  pedestrian  will  maintain 
a  position  of  safety  at  the  side  of  the  track. 
The.  motorman  la  not  bound  to  anticipate 
that  the  pedeatrian  will  place  hlmaelf  in  a 
place  of  danger ;  Indeed,  he  has  the  right  to 
assume  the  contrary.  When,  however,  be 
becomes  advised,  or  in  the  exercise  of  due 
care  should  become  advised  of  the  peril  of 
tbe  pedestrian,  it  is  his  duty  to  use  all  means 
within  his  control  to  avert  injury.  When 
plaintiff's  hat  fell  off  and  he  attempted  to 
recover  It,  the  car  was  so  close  to  plaintiff 
that  to  atop  it  before  collision  was  clearly 
impossible.  This  conclusion  is  based  upon 
the  assumption  of  the  truth  of  plalnttfTs  tes- 
timony as  to  the  rate  of  speed.  Had  plain- 
tiff's hat  not  fallen  off  and  had  he  not 
stopped  to  recover  it  he  could  have  crossed 
the  track  In  safety.  The  motorman  could 
not  anticipate  that  this  would  occur,  nor  was 
he  bound  to  operate  his  car  so  as  to  be  pre- 
pared for  a  contingency  so  remote^  The 
facts  lu  this  case  bring  It  within  the  princi- 
ple of  several  of  our  own  decisions.  Fritz  v. 
RaUway  Ca,  lOQ  Mich.  60,  62  N.  W.  1007; 
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Herrltt  t.  Toote,  128  Mich.  367,  87  N,  W. 
262;  Coessens  v.  Rapid  Hallway.  136  Bflch. 
481,  99  N.  W.  751;  Rollo  v.  City  Electric 
Hallway  Co.,  152  Mich.  77,  115  N.  W.  727 ; 
Stenzhorn  t.  City  Electric  Ry.  Co.,  159  Mich. 
82,  123  N.  W.  621..  No  negUgence  on  the 
part  of  defendant  having  been  shown,  the 
question  of  plalnttGTs  coQtrlbatory  negligence 
becomes  nolmportant. 
The  Jndigmeut  la  affirmed. 


DOANB  T.  ALLEN  et  aL 
(Supreme  Court  of  Michigan.    Nor.  8,  1912.) 

1.  Affidavitb  (f  7»)—Entituno— Rules  of 

OOUBT. 

The  purpose  of  cticait  court  rale  87  (b), 
made  applicable  by  chancery  rule  15  to  chan- 
cery cases,  that  all  papers,  except  process  and 
pl^dlDgs  by  which  the  cause  is  commenced, 
ihall  be  ennUed  In  the  court  and  cause,  pro- 
Tided  that  affidavits  annexed  to  and  referring 
to  another  paper  so  entitled  need  not  be  en- 
titled, being  that  it  shall  be  possible  to  easily 
identify  all  papers  filed  In  a  cauae  as  connect- 
ed tberewltn,  it  is  satisfied  by  an  affidavit, 
which,  tbougji  not  entitled 'In  the  cause,  is  at- 
tached to  a  cover  properly  entitled  therein. 

[Ed.  Note. — For  other  cases,  see  Affidavits, 
Cent.  Dig.  U  29-34 ;  Dec.  Dig.  i  7.*] 

2.  iNJUNCnoH  (I  38»)— Temporabt  Injunc- 
tion—PaBVENTiNa  Dispossession. 

Injunction  will  He  to  prevent  forcible  dis- 
possession of,  and  irreparable  injnry  to,  one 
who  has  long  been  in  peaceable  possession,  and 
has  prima  facie  right  of  possession  under  a 
lease,  till  he  may  be  heard  and  given  opportun- 
ity to  establish  his  rights. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §S  86-90;  Dec.  Dig.  S  38.*] 

Appeal  from  Circuit  Court,  Sanilac  County, 
In  Chancery;    Watson  Beach,  Judge. 

Action  by  SUas  Doane  against  Carrie 
Allen  and  another.  From  an  adverse  order, 
defendants  appeal.  Affirmed. 

Argued  before  MOORE,  0.  J.,  and 
STEKRE,  McALVAY,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Gates  &  Simonson,  of  Sandusky,  for  ap- 
pellants.  H.  O.  Babcock,  of  Sandusky,  for 

appellee. 

KUHN,  J.  An  appeal  ia  taken  from  an 
order  denying  a  peUtlon  to  dissolve  an  In- 
junction which  has  been  Issued  in  this  cause. 

The  bill  of  complaint  alleges  that  the 
complainant  on  the  lltb  day  of  October, 
1909,  obtained  a  lease  for  one  year  of  40 
acres  of  land  In  the  county  of  Sanilac,  In 
this  state,  and  further  alleges: 

"That  your  orator  occupied  and  cropped 
said  premises  for  the  years  1910  and  1911, 
paying  $100  per  year  rental  In  advance 
according  to  the  terms  of  said  lease.  That 
during  the  fall  of  1911  your  orator,  contin- 
uing the  occupancy  and  rental  of  said  prem- 
ises, put  in  five  acres  of  wheat  and  two  acres 
of  rye  on  tbe  said  premises  and  on  January 
20,  1912,  paid  the  sum  of  $100,  b^ng  the 
rent  in  ful!  for  said  land  under  the  terms 


of  said  lease  for  tbe  year  ending  October 
15,  1912,  taking  a  receipt  therefor,  a  copy  of 
which  is  as  follows :  -  'Sandusky,  Mich.,  Jan. 
20,  1912.  Received  in  fuU  $100.  One  Hun- 
dred Dollars,  when  paid.  For  rent  of  40 
acres  from  Silas  Doan.  Tbos.  Allen.*  That 
Thomas  Allen  is  the  agent  of  William  J.  Al- 
len, and  that  your  orator  has  transacted  all 
of  the  business  In  connection  with  the  rental 
of  said  land  with  Thos.  Allen,  the  agent  of 
said  William  J.  Allen.  That  your  orator 
has  performed  all  the  conditions  and  cove- 
nants mentioned  in  said  lease  to  be  done 
for  or  on  his  behalf,  and  that  under  the 
terms  of  such  lease  your  orator  Is  entitled 
to  the  undisturbed  possession  aitd  use  and 
occupation  of  said  premises,  until  the  15th 
day  of  October,  1912. 

"That  there  are  14  acres  of  meadow  upon 
said  premises  which  with  the  wheat  and  rye 
your  orator  has  sown  thereon,  and  the  use 
and  occupation  of  the  remainder  of  said 
premises  yet  to  be  worked  and  cropped. 
Said  use  and  occupation  is  worth  to  your 
orator  upwards  of  $600  above  the  necessary 
expense  and  labor  in  caring  for,  harvesting, 
and  marketing  tbe  crops  which  your  orator 
expects  to  reap  and  harvest  from  the  said 
above-described  land.  That  on  or  about  the 
20th  day  of  February,  1912,  one  Carrie  Allen 
and  Alexander  Allen,  who  are  made  partis 
defendant  to  this  your  orator's  bill  of  com- 
plaint, claims  to  have  purchased  said  land 
from  the  said  William  J.  Allen,  the  owner 
thereof.  That  the  possession  of  your  orator 
of  said  premises  has  been  known  to  the 
above-named  defendants  Carrie  Allen  and 
Alexander  Allen,  who  are  husband  and  wife. 
That  the  said  defendants  resided  within  one- 
half  mile  of  tbe  above-described  land,  and 
owns  land  adjoining  It,  and  saw  your  orator 
while  be  was  in  the  act  of -putting  in  the 
wheat  and  rye  now  upon  said  land  above 
described,  and  that  said  defendants  were  In- 
formed and  knew  at-  the  time  they  purchased 
the  said  above-described  land  that  your  ora- 
tor had  paid  the  rent  for  the  year  ending 
October  15,  1912,  and  that  he  had  put  in  the 
five  acres  of  wheat  and  two  acres  of  rye 
above  described.  That  there  are  no  build- 
ings upon  the  above-described  land. 

"That  the  above-named  defendants  now 
threaten  to  turn  their  cattle  In  upon  the 
crops  and  meadow  of  your  orator  upon  said 
land,  and  have  told  your  orator  that,  if  he 
does  not  leave  the  said  premises  for  their 
use  and  occupation,  during  the  summer  of 
A.  D.  1912  they  will  turn  their  cattle  in  up- 
on the  said  land,  and  destroy  the  crops  and 
grass  of  your  orator.  That  the  said  defend- 
ants have  Interfered  with  the  possession  of 
your  orator  of  the  said  premises.  That  on, 
to  wit,  the  25th  day  of  April,  A.  D.  1912, 
said  defendants  committed  trespass  upon  the 
said  premises,  and  removed  a  disc  and  har- 
row belonging  to  your  orator  from  said  prem- 
ises which  your  orator  vras  tiien  Intradlng  to 
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use  In  caltlrattng  the  unseeded  portion  there- 
of. That  tbe  said  defendants  hare  locked 
up  tbe  gates  leading  from  the  highway  to 
said  premises,  torn  oat  the  culverts,  and 
forbid  four  orator  enterii^  said  premises 
and  otherwise  annoying  your  orator  and 
interfering  with  his  rights.  That  your  ora- 
tor resides  a  distance  of  1%  miles  from  the 
above-described  premises,  and'  it  is  very 
Inconvenient  for  your  orator  to  continually 
watch  his  crops  growing  thereon,  and  that 
It  would  be  very  expensive. for  your  orator 
to  so  watch  said  crops  to  prevent  them  being 
destroyed  by  the  defendants'  cattle.  That 
tbe  said  defendants  above  named  reside  on 
an  adjoining  40  acres  of  land,  and  that  It  is 
tbeir  intention  expressed  to  your  orator  as 
aforesaid  to  tnm  their  cattle  upon  said 
premises  during  the  nighttime  when  It  would 
be  impossible  for  your  orator  to  look  after 
the  same.  That  your  orator  fears  that  said 
defendants  Carrie  Allen  and  Alexander  Al- 
len will  execute  their  threat,  aud,  unless 
restrained  by  the  order  of  this  court,  will 
destroy  the  grass,  wheat,  and  rye  above 
mentioned,  and  also  destroy  any  other  crop 
your  orator  may  plant  thereon. 

**Tliat  if  said  defendants  do  execute  their 
threat,  and  are  not  restrained  from  trespass- 
lag  upon  the  said  pranlses^  irreparable  mis- 
chief and  injury  will  be  done  to  your  orator. 
That  your  orator  is  without  remedy  except 
In  a  court  of  equity  where  matters  of  this 
Und  may  be  fully  adjudicated.  That  since 
the  1st  day  of  April,  1912,  the  said  Carrie 
Allen  and  Alexander  Allen  have  committed 
several  acts  of  trequBs  upon  the  said  above- 
described  land,  for  each  one  of  which  your 
orator  would  have  an  action,  and  that,  if 
said  above-described  defendants  do  what 
they  say  they  will  and  carry  their  threats 
Into  execution  and  turn  their  cattle  In  upon 
■aid  premises,  your  orator,  In  order  to  pro- 
tect his  rights,  would  be  compelled  to  resort 
to  nnmenms  suits  of  law.  That  your  orator 
resorts  to  a  court  of  equity  for  tbe  purpose 
of  preventing  a  multlplKdty  of  sulta,  and  al- 
so for  the  purpose  of  preventing  Irreparable 
InjaiT  to  your  orator. 

**7onr  orator  furtha  shows  on  information 
and  b^ef  that  the  said  Alexander  Allen 
has  no  property  and  Is  execution  proof,  that 
a  Judgment  for  damages  or  costs  could  not 
be  collected  against  him,  and  that  the  de- 
feiklant  Carrie  Allen  owns  some  property 
in  her  own  r^ht,  but  that  It  Is  heavily  mort 
gaged,  and  your  orator  fears  and  alleges 
tbe  truth  to  be  Uiat  she  Is  not  collectible 
and  has  no  property  subject  to  execution, 
and  that,  unless  the  said  defoidants  are 
teatxalned  as  herein  prayed  for,  your  orator 
will  be  damaged  and  lose  a  luge  sum  of 
money,  to  wit,  the  sum  of  ¥600  or  upwards." 

T3ie  deCendants  filed  an  answer,  denying 
the  princ^l  allegations  of  the  bill  of  com- 
plaint, and  state:  "These  defendants  ad- 
mit :  That  on  the  18th  day  of  March,  1912, 
defendant  Carrie  Allen  purchased  the  land 


described  in  paragra^  two  of  the  UU  of 
complaint  of  the  owner,  William  J.  Allen, 
paying  him  therefor  the  Just  and  full  sum 
of  $8,000,  and  receiving  therefor  a  warranty 
deed,  whl<±  said  deed  was  duly  recorded  In 
the  office  of  the  register  of  deeds  of  said 
county  on  the  30th  day  of  March,  A.  D.  1912, 
In  liber  129  of  Deeds,  on  page  368,  a  true 
copy  of  said  deed  being  hereto  annexed, 
marked  'Exhibit  A,'  and  made  a  part  hereof. 
That,  after  receiving  said  deed,  th»e  defend- 
ants went  Into  poss^lon  of  said  land,  and 
comioenced  to  prepare  the  same  for  crop- 
ping tbe  land  for  the  season,  cleaning  up  the 
rubbish,  cutting  down  trees  that  needed  re- 
moving, for  the  successful  cropping  of  said 
land,  fixed  up  the  fence  enclosing  the  land, 
put  on  a  gate,  and  took  such  steps  as  a 
thrifty  farmer  would  naturally  take  In  and 
about  said  land  at  the  season  of  the  year. 
And  these  defendants  went  Into  the  posses- 
sion as  aforesaid  after  "receiving  said  deed, 
and  remained  in  the  fall  and  absolute  pos- 
session of  said  land  until  ousted  by  the  pre- 
liminary injunction  Issued  by  this  court  In 
this  cause.  That  on  the  29th  day  of  April, 
1912,  and  for  the  SO  days  immediately  pre- 
ceding that  day,  these  defendants  were  in 
the  full,  complete,  and  absolute  possession 
of  said  premises,  and  so  remained,  and  such 
possession  has  not  been  disturbed  since  the 
said  29th  day  of  April,  1912.  and  since  the 
service  of  the  injunction  in  this  case  said 
complainant  broke  into  said  premises  and 
remained  thereon  without  right,  but  under 
the  guise  of  acting  under  said  injunction 
for  several  hours.  And,  in  order  to  break 
into  said  premises,  said  complainant  forcibly 
opened  a  gate  that  had  been  before  and  was 
at  that  time  securely  locked  by  these  de- 
fendants. These  defendants  having  main- 
tained their  possession  at  all  times  after 
th^  weriB  put  Into  irassesslon  of  said  prem- 
ises by  their  grantor,  William  J.  Allen,  in 
the  month  of  March,  1912." 

This  sufficiently  states  the  claims  of  par- 
ties so  as  to  understand  the  questions  be- 
fore us. 

[1]  Tbe  complainant  filed  an  afildavit  on 
May  28,  1912.  which  affidavit,  on  Its  face.  Is 
not  entitled  in  the  cause,  but  In  the  or^nai 
returns  it  appears  that  on  the  cover  .to  which 
it  Is  attached  appears  the  cause  and  the  fol- 
lowing :  "Affidavits  in  opposition  to  motion 
for  dissolution."  The  petition  to  dissolve 
was  not  filed  until  June  1, 1912,  but  we  will 
assume  that  the  affidavit  in  question  was 
considered  by  tbe  Judge  on  the  hearing  of  the 
petition  to  dissolve.  Counsel  for  defendants 
in  th^r  brief  contend  that  this  affidavit  is 
of  no  value  or  effect  because  It  was  not  en- 
titled In  the  cause,  relying  upon  circuit  court 
rule  87  (b),  which  provides:  "All  papers, 
except  process  and  pleadings  by  which  the 
cause  is  commenced,  shall  be  entitled  in  the 
court  and  cause,  and  tlie  plaintiffs  name 
shall  be  placed  first  Provided,  that  affi- 
davits annexed  to  and  referring  to  another 
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paper  wtaldi  Is  jwoperly  entiUed  In  the  court 
and  canM  need  not  be  mHtted."  By  chan- 
cery mle  15  this  mle  Is  made  apiaicable  to 
chancery  cases.  In  the  case  of  Beebe 
Morrell,  76  Ulcb.  119,  42  N.  W.  1121,  IS  Am. 
St  Bep.  288.  this  court  held:  **If  there  be 
no  snit  pending  at  the  time,  at  course,  tbe 
affidavit  must  not  be  entitled.  If  a  salt  be 
pendlDS,  and  the  affidavit  is  entitled  In  a 
suit  not  pending,  the  affidavit  Is  a  nnUlty. 
*  *  *  Our  attention  has  not  been  called 
to  any  anUKultles,  In  onr  own  state  or  else- 
where, where  It  has  been  held  that  an  affi- 
davit filed  In  a  pending  suit  not  entitled  Is 
a  nullity.  The  inquiry  In  sach  cases  is.  Has 
the  affidavit  been  fully  identlfled  as  having 
been  filed  in  that  cause?  If  it  has,  then  the 
want  of  the  formality  of  a  title  Is  of  no  cou- 
segnence,  since  the  title  is  for  the  puriKwe 
of  identifying  the  snit  In  which  the  affidavit 
is  designed  to  be  used.  •  •  *  In  civil 
proceedings  courts  may,  and  often  do,  re- 
fuse to  hear  affidavits  that  are  not  properly 
entitled  in  a  cause  read,  because  practice 
requires  papers  read  in  a  cause  to  be  cor- 
rectly entitled-"  It  Is  contended  that  this 
case  Is  not  applicable  because  the  decision 
was  had  before  the  rules  referred  to  were 
adopted.  It  seems  to  us,  however,  that  the 
purpose  of  the  rule  is  that  It  should  be  pos- 
sible to  easily  Identify  all  papers  filed  In 
any  cause  as  connected  therewith.  As  the 
affidavit  In  question  is  attached  to  a  cover 
properly  entitled  in  the  cause,  It  cannot  be 
said  that  it  could  not  easily  be  identified  as 
connected  with  tbe  cause,  and  we  therefore 
consider  It  a  substantial  compliance  with  the 
rules.  The  afildavlt  should  not  be  held  to 
be  a  nullity  for  that  reason. 

[2]  More  seriously,  however,  counsel  con- 
tend that  the  preliminary  writ  of  Injunction 
is  void  because  It  undertakes  to  change  pos- 
session of  the  premises  without  a  hearing  on 
the  merits  and  by  an  ex  parte  proceeding 
to  decide  the  entire  controversy  between  the 
parties. 

Complainant  contends  tliat  the  lojunctloo 
should  stand  to  prevent  Irreparable  injury,  to 
restrain  threatened  trespass  upon  a  clear 
right  of  the  complainant,  to  prevent  a  multi- 
plicity of  suits,  and  because  complainant 
has  no  other  adequate  remedy.  There  la  no 
dispute  in  this  case  that  the  complainant 
was  in  possession  of  the  premises,  undisturb- 
ed for  a  period  of  three  years.  The  ques- 
tion of  the  validity  of  the  lease,  the  author- 
ity of  the  agent,  and  other  matters  in  con- 
troverey  can  properly  be  determined  at  the 
final  hearing.  Upon  tbe  allegations  made  in 
the  bill,  It  seems  to  us  that  the  court  had 
tbe  power  to  issue  the  Injunction  and  to 
continue  It  until  the  final  hearlnf.  An  in- 
junction la  tbe  appropriate  remedy  as  to 
those  holding  adverse  claims  and  even 
against  trespassers  In  case  of  Irr^rable 
Injury.   2  Story's  Eq.  Jur.  pu.  918;  Puter- 


bangta'B  Ulcb.  Chancery  Ptaa  ^  Bd.)  614. 
The  complainant  bavlng  been  In  peaceable 
possession  of  the  premises  under  color  and 
claim  of  right,  and  because  of  tbe  fact  that, 
there  being  no  buildings  on  the  land,  It  was 
impossible  for  him  to  l>e  at  all  times  in  ac- 
tual occupation,  it  Is  not  consistent  with  le- 
gal policy  to  allow  him  to  be  forcibly  ejected 
without  legal  process,  and  before  be  can 
have  Us  rights  determined  in  court  This 
court  has  held  that  tbe  conrt  of  dioncery  has 
no  more  power  than  any  other  to  condemn 
a  man  unheard,  and  to  dispossess  him  of 
property  prima  fade  his,  and  hand  over  Its 
enjoyment  to  another  on  an  a  parte  claim 
to  it  Arnold  V.  Bright,  41  Mich.  207,  2  N- 
W.  16.  It  must  necessarily  follow  that  it 
should  have  the  power  to  prevent  a  person 
with  a  prima  facie  claim  of  legal  possession 
from  being  dispossessed  without  being  heard 
and  given  the  opportunity  to  establish  his 
rights.  In  the  Instant  case  the  refusal  of 
the  circuit  Judge  to  continue  tbe  Injunction 
would  have  resulted  In  turning  the  complain- 
ant out  of  the  possession  of  the  praises,  of 
which  he  was  prima  fade  In  legal  possesion 
under  a  lease. 
Order  Is  affirmed,  with  costs. 


KIPLINGBR  V.  KIPLIXGER. 
(Supreme  Court  of  Michigan.    Nov.  8.  1912.) 

1.  DiVOBCE  (I  281*)— "PBBKAiraifT  AumST" 

—What  Oonstitdtis. 

"PermaneDt  alimony"  is  a  gross  sum 
awarded  to  the  wife  on  diseolntlon  of  a  mar- 
riage to  aid  in  her  support  Primarily  it  sig- 
nioes  not  a  certain  portion  of  the  hud>aDd'$ 
estate ;  the  controlUng  element  being  a  com- 
pulsory contribution  on  his  part  for  her  sup- 
port and  maintenance  under  tiie  oUigatkms  of 
the  marriage  contract 

[Ed.  Note.— For  other  casea,  see  Divorce. 
Cent  Dig.  {{  668-661.  664;  Dec.  Dig.  {  231.* 

For  other  definltiow.  see  Words  and  Pliraa- 
ea.  vol  6,  pp.  5310,  6811.] 

2.  DivoBCE  (I  240')—Alimont— Allowance. 

Plaintiff  and  defendant  were  cblropracti- 
tionera.  They  had  no  children.  Defendant  had 
$7,000  in  cash  and  a  good  businesa,  with  an 
income  of  $300  or  (400  a  month.  Bffloet  of 
defendant's  property  bad  been  earned  by  the 
joint  efforts  of  plaintiff  and  defendant  since 
their  marriage.  Before  marriage,  plaintiff  had 
certain  real  estate  in  Scotland,  on  which  tiiere 
waa  a  mortgage  of  $5,000,  which  was  about 
all  that  could  be  realized  therefrom  on  fore- 
closure. She  alao  had  some  personal  property 
to  the  amount  of  about  $4,000.  At  times  their 
necessities  required  her  to  use  a  part  of  her 
own  means.  She  waa  a  woman  of  refinement 
and  in  broken  health,  and  waa  granted  a  di- 
vorce for  cruelty.  Held,  that  an  order  declin- 
ing to  award  plaintiff  permanent  alimony,  and 

Eermitting  the  husband  to  retain  all  tbe  nouse- 
old  furniture  and  effects,  was  erroneous,  and 
that  plaintiff  was  entitled  to  $3,500  permanent 
alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §3  675-678,  680;  Dec.  Dig.  |  240.*] 

3.  DIVOECB  (I  270*)— AUMONT— IMJWHCTION. 

It  appearing  tut  a  large  portion  of  de- 
fendant's property  conslBted  of  money  In  a 
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bank,  plaintiff,  on  fDstitutins  a  lutt  for  di- 
vorce, was  granted  an  injunction  reetrnining 
the  withdrawal  of  auch  liindB.  A  decree  of 
divorce  wa*  granted,  bnt  the  court  declined  to 
grant  any  permanent  alimony,  whereupon,  he- 
fure  the  decree  was  drawn  or  ai^nedj  an  order 
was  granted  dissolving  the  injuoction.  Two 
days  thereafter  plaintiff  appUed  for  an  order 
setting  aside  the  order  of  dissolution,  and 
more  than  six  weeks  thereafter  the  motion 
was  heard  before  another  Judge  and  denied. 
Beid  that,  the  court  having  erred  Id  reusing 
to  grant  permanent  alimony,  it  was  also  enor 
to  Tscate  the  injunction,  and  that  plaintiff  was 
entitled  to  Ita  reinstatement 

[EA.  Note.— For  other  caaes,  see  Divorce, 
Cent.  Dig.  I  742:  Dec  Dig.  f  270.*] 

Appeal  from  Clrcnlt  CJoart.  Wayne  Ooonty, 
in  Chancery;   Joaepta  W.  DonoTan,  Judge. 

Action  by  Grace  Bodger  KipUn^^  against 
Charles  E.  KipUnger.  rrom  a  decree  award* 
Ing  complainant  a  divorce  but  denying  ali- 
mony, and  dissolving  an  injunction  restrain- 
ing defendant  from  withdrawing  his  funds 
frona  certain  banks,  plalutlfl  ai^eals.  Be* 
versed  and  injunction  reinstated. 

Azyned  before  MOOBE,  0.  and 
STEERE,  McALYAX,  BROOKE,  EUHN, 
STONE.  03TRANDEB,  and  BIRD,  33. 

H.  J.  Ltiunan  &  Sons,  of  Detndt,  for  ap- 
pellant. Harry  B.  Walt,  of  Detroit,  for  ap- 
pellee. 

McALYAT,  J.  Complainant  filed  her  bill 
for  divorce  against  defendant  In  the  circuit 
court  for  the  county  of  Wayne  on  the  ground 
of  extreme  cruelty,  and  also  charging  adul- 
tery. The  Detroit  United  Bank  of  Detroit 
and  the  Old  National  Bank  of  Battle  Greek 
were  made  parties  def^dant,  and  an  injunc- 
tion was  prayed  and  granted  against  all  the 
defendants  for  the  purpose  of  prevaiUng  the 
prlndiwl  defendant  from  interfering  with 
comi^alnant  or  her  property  and  from  dispos- 
ing of  the  household  goods  and  furniture,'  and 
from  disposing  of  his  moneys  of  which  about 
97,000  consisted  of  cash  on  deposit  In  said 
banks.  Defendant  Klpllnger  answered  at 
length,  denying  all  extreme  cruelty  and  any 
Illicit  relations  with  the  woman  named  in  the 
bUl  of  complaint,  or  any  other  woman.  The 
banks  answered,  admitting  the  amount  of 
cash  on  deposit  at  the  time.  Issue  was  Join- 
ed, and  the  case  was  heard  upon  pleadings 
anis  proote  taken  In  open  court  A  decree  of 
divorce  from  the  bonds  of  matrimony  was 
granted  complainant  on  the  ground  of  ex- 
treme cruelty,  and  a  small  amount  of  tem- 
porary alimony  was  allowed,  but  the  court 
denied  complainant  any  permanent  alimony. 
An  opinion  was  filed  November  10,  1911, 
granting  a  decree  of  divorce  on  the  ground  of 
eztreoie  <»ruelty,  and  later,  on  December  4th, 
farther  proofs  having  been  taken  upon  the 
question  of  alimony,  po  change  was  made  In 
thla  decision,  and  a  decree  was  setUed,  sign- 
ed, and  filed  Decanbor  0th.  On  December  Stb, 
before  this  decree  was  signed,  an  order  was 
made  by  the  Judge  who  heard  the  cause  dis- 


solving InjimctloD  wbldi  restrained  de- 
fendant from  withdrawing  his  funds  from 
the  banks  named,  or  otherwise  disposing  of 
his  property.  On  December  7tb  complainant 
moved  to  vacate  and  set  aside  sach  order, 
claiming,  among  other  things,  that  It  bad 
been  made  without  notice  to  complainant  or 
any  of  her  solicitors,  and  because  tliey  had 
no  opportunity  to  be  beard  upon  the  motkm 
granting  ui  absolute  dissolution  of  the  in* 
Junction.  Tills  motion  did  not  come  on  to 
be  heard  until  after  the  expiration  ct  the 
term  of  the  said  Judge,  and  was  heard  by 
another  member  of  that  court  and  denied. 
Complainant  has  appealed  from  ttie  decree  of 
the  court,  tha  order  dissolTing  the  Injnnctltm, 
and  tbe  order  denyli^  the  motion  to  vacate 
sudt  order  for  dissolution. 

Complainant  upon  this  appeal  asks  for  a 
modification  of  ttie  decree  in  the  matter  of  the 
disallowance  of  permanent  alimony,  claiming 
that,  under  the  evidence  and  the  dedslons  of 
this  court,  permanent  alimony  should  have 
been  allowed,  and  also  claiming  that  the  or- 
der dissolving  the  Injunction  should  not  have 
been  granted,  and  that  such  order  should 
have  been  set  aside. 

These  parties  were  married  In  Pretoria, 
South  Africa,  February  22,  1906.  Shortly 
afterward,  they  came  to  the  United  States, 
and  resided  for  a  time  in  Davenport,  Iowa, 
where  they  attended  a  chiropractic  school, 
from  which  they  graduated,  since  which  time 
the  defendant  has  been  engaged  in  practice. 
After  leaving  Davraport,  Iowa,  they  resided 
for  a  brief  time  In  sev^l  places  and  finally 
came  to  Detroit  where  they  lived  for  three 
years  prior  to  their  separation.  They  have 
no  children.  From  the  undisputed  evidence 
In  the  case,  as  appears  from  the  record,  this 
defendant  prior  to  the  time  of  the  separation 
and  filing  this  bill  by  complainant  was  guilty 
of  extreme  cruelty  toward  her,  and  on  many 
occasions  assaulted  her  violently  In  a  brutal 
and  Inhuman  manner,  from  which  she  suf- 
fered mentally  as  well  as  physically,  and 
has  on  account  of  Buch  treatment  been  on 
the  verge  of  nervous  collapse.  Bis  conduct 
with  reference  to  other  women  was  repre- 
hensible. He  was  In  correspondence  with  a 
woman  who  wrote  love  letters  to  him,  and 
he  met  her  In  her  room  at  a  hotel  in  Detroit, 
where  she  was  registered  under  an  assumed 
name,  under  such  circumstances  as  to  leave 
no  doubt  In  the  mind  of  the  court  that  he 
sustained  illicit  relations  with  her. 

Upon  the  matter  of  permanent  alimony, 
which  was  denied  by  the  court,  It  ai^ared 
that  def^dant  Kiidinger  had  about  $7,000  In 
cash,  a  good  business  as  a  practitioner,  with 
an  income  of  $300  or  f400  a  month  and  no 
children ;  that  most  of  his  property  had  been 
earned  by  their  Joint  efforts  since  their  mar- 
riage. It  appears  he  also  retained  all  of  the 
household  furniture  and  effects.  Before  her 
marriage  with  defendant,  comidalnant  had 
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some  propertr  In  &w  own  right  The  real 
estate  waa  altaated  In  Leitb,  Scotland,  and 
consisted  of  a  buUdtng  from  which  but  a 
small  Income  was  realized,  and  npon  which 
there  waa  a  mortgage  of  96,0(X^  which  the 
record  shows  is  about  all  that  conld  be  real- 
ised from  a  foreclosare.  She  also  had  some 
personal  property  to  Uie  amonnt  of  about 
HOOO,  and  the  record  shows  that  at  times 
their  neoessltleB  required  that  she  should  use, 
and  did  use,  her  own  means.  It  would  ap- 
pear that,  because  complainant  had  some 
means  of  ber  own  and  because  of  a  claimed 
antenuptial  agreement,  the  court  who  heard 
the  case  refused  to  grant  permanent  alimony. 
The  record  shows  that  there  was  an  agree- 
ment between  these  parties  before  marriage 
relative  to  her  Individual  property  which 
she  detired  to  keep  and  control ;  but  the  rec- 
ord as  <flearly  shows  that  no  agreement  in 
writing  was  ever  oiter^  Into  by  complain- 
ant, and  fbat  no  antenuptial  agre«nent  was 
ever  made  betweoi  the  parties  whidi  ^uld 
be  taken  into  consideration  In  deteZinining 
the  question  of  her  right  to  permanent  ali- 
mony. 

[1]  In  a  recent  case  before  this  court  the 
qaestlrak  of  perman^t  alimony  was  fully 
considered,  In  which  Mr.  Justice  Steere, 
speaking  for  the  court,  said:  "While  this  is 
a  statutory  award  of  permanent  alimony  in 
a  gross  sum.  under  a  decree  of  absolute  di- 
vorce ending  the  domestic  relations  and  com- 
munity of  Interests,  the  significance  of  such 
an  award  should  not  be  lost  sight  of.  Ali- 
mony, by  whatever  authority  it  is  conferred, 
la  an  Incident  of  marriage,  and  based  on  the 
underlying  principle  that  It  Is  the  duty  of 
ttie  husband  to  support  his  wife,  not  neces- 
sarily to  endow  her.  Primarily,  it  signifies, 
not  a  certain  portion  of  his  estate,  but  an  al- 
lowance or  aUotm^t  adjudged  against  him 
for  her  subsistence,  according  to  his  means 
and  tlielr  condition  In  life  during  their  sep- 
aration, whether  it  be  for  life  or  for  years. 
Zn  practical  application  an  award  of  per- 
manent alimony  In  a  gross  sum  may  result  in 
a  division  of  the  husband's  estate ;  but  the 
controlling  element  not  to  be  lost  sight  of  Is 
his  compulsory  contribution  for  her  support 
and  maintenance  under  obligations  of  the 
marriage  contract."  Blaly  t.  Blaly,  167 
Mich.  559,  133  N.  W.  496. 

r2]  The  complainant  in  this  case,  a  woman 
of  refinement  In  broken  health.  Is  not  only 
not  at  fault,  but  she  has  suffered  at  the 
hands  of  this  defendant  Irreparable  Injnry, 
and  Is  entitled  to  permanent  alimony  for 
her  support  and  maintenance  In  a  gross 
sum  in  such  an  amount  as  this  court,  in  the 
exercise  of  Its  jndidal  discretion,  taking  Into 
consideration  all  the  ctrcumstances  of  these 
parties,  may  determine,  and  such  amount  Is 
fixed  at  the  sum  of  ^,500. 

[S]  Complainant  also  upon  this  appeal  asks 
this  court  to  set  aside  the  order  heretofore 


mentioned  dissolving  the  injunction,  and  also 
the  order  made  later  In  said  cause  denying 
the  motion  to  vacate  and  set  aside  such  or- 
der. From  this  record  it  appears  that  there 
Is  no  doubt  that  the  order  dissolving  the  in- 
junction was  improvldently  made  under  the 
drcumstances  of  this  case  where  defendant 
has  no  real  estate  and  all  his  available  pa> 
sonal  estate  was  safeguarded  to  her  by  the 
injunction.  It  was  made  on  the  day  follow- 
ing the  final  dedsicm  of  the  court  retire  to 
permanent  alimony  and  before  flie  decree 
had  been  drawn,  settled,  and  signed.  In 
making  the  motion  to  set  aside  this  order 
December  7,  1911,  two  days  after  it  was 
made,  comjdiainant  acted  with  due  diligence. 
The  countier  afS&vlt  of  the  solicitor  for  the 
d^endant  was  not  filed  until  more  than  a 
month  and  a  half  after  the  term  of  office  of 
the  drcnlt  Judge  who  made  the  order  er- 
plred,  and  on  the  same  day  npon  which  said 
motion  was  heard  before  another  dnmlt 
Judge  of  said  ctoiult  court  and  dented.  Both 
of  these  orders  should  be  and  are  hereby 
vacated  and  set  aside,  and  the  said  Injunc- 
tion In  all  respects  Is  reinstated  and  given 
full  force  and  effect,  leaving  complainant  to 
such  remedy  as  she  may  have  In  ttie  prem- 
ises to  enforce  tUs  decree.  The  decree  of 
the  circuit  court,  as  Indicated  by  the  fore- 
going opinion,  19  modified  and  a  decree  will 
be  entered  according  to  the  terms  of  this 
opinion,  complainant  to  recover  the  costs  of 
both  courts,  to  be  taxed. 

MOORE,  G.  J.,  and  STEERB,  BROOKE!, 
STONE,  and  OSTBANDEB,  JJ..  concurred 
with  UcAIiTAT,  J. 

BIRD,  J.  In  view  of  all  the  drcumstances 
of  this  case,  I  think  the  award  of  permanent 
alimony  is  too  large.  The  parties  had  been 
married  but  a  few  years,  and  complainant 
has  an  estate  nearly  as  large  as  defendant's. 
The  award  should  not  exceed  $1,000. 


GIU>EA  V.  WABBBN. 
(Supreme  Court  of  Michigan.  Nov.  8,  1912.) 

AnVSRSE  POSBEBBIOK  (|  43*)— TACKINQ  SCO- 

0BB8IVB  POSBESSIONa. 

Where  a  plaintiff,  rains  in  ejectment, 
showed  that  she  and  her  predecessors  in  title 
took  poBsesaion  of  the  strip  of  land  in  contro- 
reray  with  other  premises,  re^rding  the  strip 
as  tiaving  heen  conveyed  by  the  deeds,  and  that 
such  possession  continued  for  over  30  years,  the 
successive  possessions  could  be  tacked  to  ac- 
quire title  by  adverse  possession. 

[Ed.  Note.— Foa  other  cases,  see  Adverse 
Possession,  Cent.T)i«.  H  213-224;  Dec.  Dig. 
i  43.*] 

Error  to  Circuit  Court,  Wayne  County ; 
Henry  A.  Maudell,  Judge. 

Action  by  Mary  Glldea  against  Mary  B. 
Warrai.  There  was  a  Judgment  for  defend- 
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ant,  and  plaintiff  bringB  errur.  Bevened, 

and  ntfw  trial  granted. 
Argoed    before    MOORE.    C    J.,  and 

stebbb;  mcai/Yat,  brooee,  kuhn» 

STONE,  OSTRANSEB,  and  BIBD.  JJ. 

Sloman  ft  Sloman,  of  Detroit,  for  appel- 
lant Gampbell,  Bulkley  ft  Ledyard,  of  De- 
troit (Joel  H.  Piesoott,  of  Detroit,  of  coun- 
ty, for  appellee. 

MOOBB,  a  X  Plaintiff  bronglit  this  ac- 
Ooa  of  ejectmoit  to  ncover  poaseaalon  of 
a  atrip  of  land,  Which  la  described  as  followa: 
"Commencing  at  a  point  on  the  north  line 
thereof,  as  abore  described,  about  tblrty-flve 
and  •i/ifts  feet  west  of  the  west  street  line 
of  said  Twelfth  street ;  thence  running  south- 
erly and  at  right  angles  to  said  line  one  and 
"/loo  feet;  thence  westerly  about  nine  and 
"/loo  feet;  tbence  on  a  curve  northerly  to 
a  point  on  the  said  north  line  of  said  plot 
of  ground  about  ten  and  ^'/loo  feet  from 
the  place  of  beginning;  thence  easterly  along 
said  north  line  of  said  plot  of  ground  ten 
and  "/loo  feet  to  the  place  of  banning." 
This  description  is  between  the  residences 
occupied  by  the  parties  to  this  litigation. 

At  the  close  of  plalntUTs  testimony,  the 
court  directed  a  verdict  for  the  defendant, 
basing  such  direction  upon  the  decision  of 
this  court  in  Sheldon  t.  U.  O.  R.  B..  161 
Mich.  803, 126  N.  W.  1056. 

Title  to  the  premises  of  plaintiff  Is  traced 
back  to  ownership  by  one  Mary  Ann  Ock- 
ford,  who,  by  warranty  deed,  dated  June 
8,  1S7S,  granted  •  to  John  T.  Martin  and 
James  Martin  lot  No.  39,  In  block  3,  of  part 
of  the  Thompson  farm,  so-called,  according 
to  the  recorded  plat.  By  warranty  deed, 
dated  February  17, 1886.  John  T.  Martin  and 
hiu  wife  conveyed  to  James  Martin  the  north 
half  of  this  property,  which  Includes  the 
plaintUTs  praises,  but  not  the  strip  in  dis- 
pute, which  appears  to  be  a  part  of  the  ad- 
Joinhig  lot  40.  By  warranty  deed,  dated 
March  8,  1886,  James  Martin  and  his  wife 
eoQTeyed  the  north  half  of  this  property 
to  Patrick  SulUvan,  who  by  warranty  deed, 
dated  Septonber  7.  1887,  conveyed  the  same 
to  Carl  D.  Brandt  and  Rosa  Brandt,  his  wife. 
By  warranty  deed,  dated  May  9, 1889,  Brandt 
and  wife  conveyed  the  same  description  to 
the  plaintur.  Mary  Glldea,  and  ber  slater, 
Catherine  Glldea.  By  warranty  deed,  dated 
August  14,  1882.  Catherine  Glldea  conveyed 
ber  interest  in  the  pronlsee  to  her  slater, 
the  plaintiff.  All  the  conveyances  Included 
the  hereditaments  and  appurtenances  there- 
unto belonging  or  appertaining. 

It  la  the  claim  of  the  plaintiff  that  her 
boose  was  built  where  it  now  stands  more 
than  SO  years  ago,  and  that  the  strip  of 
land  in  controvert  had  been  occupied  as 
part  of  the  yard  Borroundlng  the  residence 
for  more  than  SO  years,  and  up  to  the  time 
in  1901  when  she  was  dispossessed  by  the 
defendant    She  offered  testimony  tending 


to  support  her  claim.  It  will  be  noticed  by 
referring  to  the  date  of  her  deed  that  her 
own  possesion  did  not  continue  for  16  years. 
Was  the  court  right  In  holding  that  the  case 
of  Sheldon  v.  M.  0.  R.  R.  Co.,  181  Mich.  503. 
126  N.  W.  1036,  was  controlling?  A  refer- 
ence to  that  case  will  show  It  Is  clearly  dls- 
tlngnlahable.  In  the  prevailing  opinion  In 
that  case,  the  court  used  the  following  lan- 
guage: "It  Is  Important  to  bear  in  mind 
that  in  every  amv^nce  of  the  several 
grantors  of  the  complainant  after  the  deed 
of  right  of  miy  was  given  to  the  defendant 
Jackson,  Lansing  ft  Sai^w  Railroad  Com- 
pany, there  was  the  following  exception: 
'Except  however,  aU  that  part  of  said  ^ve- 
descrlbed  piece  or  parcel  of  land  heretofore 
conveyed  b7  Stanislaus  Leganlt  and  wife  to 
the  Jackson,  Lansing  ft  Saginaw  Ballroad 
Compuiy  by  deed,  dated  the  18tb  day  of 
September,  1880.'  It  clearly  appears  from 
this  record  that  there  Is  no  evidence  of  any 
parol  permission,  or  authorization  of  any 
kind,  i^TOi  by  the  grantor.  Bell*  to  the  com- 
plainant to  take  the  place  of  the  said  BeU 
in  the  wrongful  possession  which  Bell  held 
of  the  atrip  of  land  In  controversy  in  this 
case.  Nor  is  there  any  evidence  In  the  rec- 
ord of  any  parol  i>eruiiinion  or  authorization 
of  any  of  the  grantors  In  the  deeds  herein- 
before referred  to  to  their  grantees  to  take 
the  places  of  th^  grantors  In  the  wrongful 
possession  of  said  described  strip  of  land. 
The  record  also  shows  that  there  was  no 
parol  agreement,  understanding,  permission, 
or  authorization  respecting  the  premises 
which  complainant's  grantor  had  held,  or 
would  deliver." 

In  the  case  before  ns,  there  is  no  exception 
of  the  disputed  strip  in  the  various  convey- 
ances, and  there  Is  an  abundance  of  testi- 
mony that  the  several  grantees  took  posses- 
sion of  the  disputed  strip  with  the  rest  of 
the  premises,  regarding  It  as  conveyed. 

In  Dupont  V.  Starring,  42  Mich.  492,  4  N. 
W.  190,  this  court  held:  "It  bas  been  re- 
peatedly held  by  this  court  that  a  boundary 
line  long  treated  and  acquiesced  In  as  the 
true  line  ought  not  to  be  disturbed  on  new 
surveys.  Smith  v.  Hamilton,  20  Mich.  438 
[4  Am.  Rep.  398];  Joyce  v.  Williams,  26 
Mich,  332.  Fifteen  years'  recognition  and 
acquleapence  are  ample  for  this  purpose 
(Stewart  v.  Carleton,  31  Mich.  270) ;  and,  in 
view  of  the  great  difficulties  which  often  at- 
tend the  effort  to  ascertain  where  the  origi- 
nal monuments  were  planted,  the  peace  of 
the  community  requires  that  all  attempts  to 
disturb  lines  with  which  the  parties  concern- 
ed have  long  been  satisfied  should  not  be 
encouraged.  Dlehl  v.  Zanger.  39  Mich.  601." 
See,  also,  Greene  v.  Anglemire.  77  Mich.  168. 
43  N.  W.  772;  Sauera  v.  Glddlngs,  90  Hlcb. 
50.  51  N.  W.  265;  Flynn  v.  City  of  Detroit 
93  Mich.  590,  63  N.  W.  815;  Lamoreaux  v, 
Crevellng,  103  Mich.  501,  61  N.  W.  783;  Dar- 
row  T.  Village  of  Homer,  122  Mich.  229,  81 
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N.  W.  262;  Lang  t.  Osceola  Mining  Co.. 
Hlcb.  370.  108  N.  W.  678;  Xrlece  t.  City  of 
Sontb  Haven.  X54  Mleta.  120,  117  N.  W.  555. 

We  tblnk  tlie  case  comes  vithln  tbe  lea- 
Boning  of  tbese  cases,  and  tbat  the  case 
should  have  be^  submitted  to  the  Jury  un- 
der proper  InatmcttonB. 

Judgment  Is  reversed,  and  a  new  trial  Is 
granted. 


SNYDER  et  ox.  t.  MARKHAJtf.  . 
(Supreme  Court  of  Michigan.    Nor.  8,  1912.) 

1.  Vrauv  a  SO*)— MKASUin  of  DAlUflE. 

la  a  case  to  recover  the  value  of  an  auto- 
mobile and  an  equity  in  land,  given  for  the 
right  to  sell  a  patent,  because  of  defend- 
ant's false  representatious,  as  well  aa  certain 
moneys  expended  in  carrying  out  the  under- 
taking, the  conrt  charged  that  defendant  was 
liable  in  such  damages  as  proximately  resulted 
from  the  fraud,  and  was  bound  to  make  good 
tbe  loss  sustained,  as  well  as  such  mcmey  as 
plaintiffs  paid  out  in  carrying  out  tbe  trans- 
action, with  interest  thereon,  which  would  in- 
clude the  fair  market  value  of  tbe  property 
turned  over  to  defendant  and  any  other  outlay 
attributable  to  the  fraud,  but  that  the  value 
of  tbe  r^hts  of  property  secured  by  plaintiSa 
In  the  transaction,  if  any,  must  be  applied  in 
reduction  of  plainafb*  damages,  which  mcludes 
the  macbioes  sold  by  plaintiff  and  the  money 
received  therefrom,  but  that  these  instructions 
exclude  from  consideration  the  value  of  ma- 
chines on  hand  at  the  time  tbe  contract  was 
claimed  to  have  been  repudiated,  together  with 
tbe  value  of  the  right  secured  under  the  con- 
tract.  Held,  that  the  instruction  stated  the 
correct  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  60-62,  64 ;  Dec.  Dig.  §  59.»] 

2.  Apfbal  and  BaaoB  (|  1068*) — Habmlbss 
Ebbob. 

In  an  action  for  damages  caused  by  de- 
fendant's fraud  in  inducing  plaintiffs  to  pur- 
chase the  right  to  sell  patented  articles.  It  was 
immaterial  tnat  the  court  Inatructed  that  plain- 
tiffs could  recover  the  necesiary  and  reasonable 
expenses  paid  out  in  endeavonng  to  carry  out 
tbe  contract,  even  if  there  was  no  evidence  that 
plaintiffs  were  put  to  any  expense  by  reason 
of  the  contract  before  they  attempted  to  re- 
scind, where  tbe  sum  awarded  was  the  exact 
value  of  tbe  property  turned  over  to  defendant 
by  plaintifte  with  legal  interest. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4225-4228,  4230;  Dec. 
Dig.  i  1068.*] 

3.  Sales  (|  302*>— Rescission  bt  Bttteb— 
Tendbb  of  Gonsidebatioit— Necbssitv. 

Where,  upon  discovering  part  of  the  fraud 
by  which  plaiutiff  was  induced  to  buy  tbe  right 
to  sell  a  patented  article,  plaintiff  offered  to 
rescind  and  return  the  property  received,  but 
defendant  said  he  would  not  do  it,  any  other 
tmder  back  of  consideration  by  plaintiff  was 
not  necessary  to  entitle  blm  to  sue  for  the 
value  of  the  property  received  bjf  defendaat. 

[E3d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  B  112S-1131 ;  Dec.  Dig.  S  392.*] 

Error  to  Circuit  Court,  Kent  County ;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  George  O.  Snyder  and  wife 
Rgainst  Lester  B.  Markfaam.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 


A^oed  before  MOORB,  O.  X,  and  En^BBB. 
McALVAT,  BBOOKB,  KUHN,  STONE,  OS- 
TRANDEB.  and  BIBD.  JJ. 

Dunham  &  Dunham,  of  Grand  Rapids,  for 
appellant  Swartbout  &  Master,  of  Grand 
Baplds,  for  appellees. 

BROOKE,  J.  Thla  Is  an  action  of  tres- 
pass on  the  case  upon  promise  in  vrhidh 
plaintiffs  seek  to  recover  the  value  of  an 
automobile  (worth  about  $600)  and  an  equity 
In  a  land  contract  (valued' at  $200),  together 
with  certain  moneys  expended  by  them  in 
undertaking  to  carry  on  the  business  con- 
templated by  them  in  maldng  the  deal  in 
question. 

It  appears  that  plalntlfls  sold  said  auto- 
mobile and  assigned  their  interest  in  said 
land  contract  to  defendant  in  consideration 
of  an  exclusive  right  to  sell  "butter  doublers" 
in  the  counties  of  Ottawa  and  Allegan,  Mich., 
together  with  100  of  the  machines,  known  as 
"butter  doublers."  Plaintiffs  charged  that 
they  were  induced  to  negotiate  the  deal  in 
question  by  reason  of  false  and  fraudulent 
representations  made  by  defendant  to  them. 

It  Is  testified  by  plalntlfC  tbat  after  the 
discovery  of  the  alleged  fraud  "I  told  him 
here  I  had  not  got  the'  territory,  and,  an- 
other thing,  the  machlife  is  not  any  good,  it 
don't  do  tbe  business  represented  to  do.  And 
I  said:  'It  simply  mixes  that  milk  in  there, 
and  the  milk  came  right  ont  again;  and 
when  It  comes  warm  the  milk  soura.  That 
the  electric  battery  does  not  have  anything 
to  do  with  it  It  does  not  sterilize  tbe  milk 
anyway,  and  you  told  me  It  would  keep  It 
sweet;  It  would  sterilize  the  milk,  so  that 
tbe  milk  would  keep  sweet  and  keep  the 
butter  as  nice  as  fresb  butter  until  used,  or 
at  any  time,  and  now  It  does  not  do  that' 
I  said:  *I  cannot  handle  that  thing,  or  do 
anything  with  it*  And  I  says:  'I  want  my 
automobile  back,  and  the  equity  in  that  lot, 
and  you  can  take  your  counties  and  the  ma- 
chines.' Q.  Would  he  do  It?  A.  No;  he 
said  be  would  not  do  It  Mr.  Swarthout: 
While  Mr.  Snyder  Is  doing  that  there  is  a 
tender  I  desire  to  make  in  furtherance  of  the 
tender  tbat  Mr.  Snyder  has  already  made  to 
tbe  defendant  I,  at  thla  time,  tender  In 
court  the  remaining  numbers  of  this  appara- 
tus which  Mr.  Snyder  got  from  Mr.  Mark- 
bam.  I  think  there  are  73  of  them  left, 
and  these  2  I  tender  as  samples  of  the 
bunch,  and  Mr.  Markham  is  at  liberty  to  get 
the  others,  aa  be  has  been  all  the  way  along. 
They  are  too  bulky  to  bring  into  the  court- 
room, and  I  also  tender  back,  as  we  have 
heretofore  done,  tbe  contract  of  February 
14,  1910,  given  by  Mr.  Markham  and  Steb- 
blns  to  George  C.  Snyder  and  Edna  Snyder, 
covering  these  two  cotmties  of  Ottawa  and 
Allegan,  and  also  the  subjoined  contract  In 
regard  to  the  sale  of  100  doabters." 

[1]  The  court  charged  the  Jury  In  part  as 
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follows:  def aidant,  tber^re,  Is  liable 
to  respond  to  tbe  plalntlflta  In  such  damagea 
as  naturally  and  proximately  resulted  from 
ttie  fraud.  He  Is  bound  to  make  good  the 
loss  sustained  1^  tbe  plalntUEs,  as  well  as 
such  moDSiyB  as  the  plaintiffs  may  liave  paid 
out  In  carrying  ont  0ils  transaction,  together 
with  Interest  tliere<m,  whldb  would  Include 
Uie  fair  market  value  of  the  prooetrtr  turned 
out  by  Oie  plalntUfs  to  the  defendant  In  the 
transaction,  and  any  other  outlay  legltima^ 
]y  attributable  to  the  defendant's  fraudulent 
conduct  Wliat  the  plaintiffs  actually  paid 
tbe  defendant  for  the  tight  and  property  se- 
cured may  be  considered  by  yon  In  determin* 
ii^  the  loss  the  plaintiffs  have  sustained.  If 
the  rights  or  proi>erty  secured  by  the  plain- 
tiffs In  the  transaction  have  any  value  In 
fact,  that  value  must  be  determined  by  you, 
imder  tbe  evidence,  and  applied  in  reduction 
of  the  jdalntiffs'  damages.  This  Includes  the 
machines  sold  by  the  plaintiffs  and  tbe  mon- 
eys received  therefor  before  tbe  commence- 
ment of  tbia  suit  The  plaintiffs  will  also 
be  entitled  to  recover  such  damages  as 
would  be  the'  natural  and  proximate  conse- 
quence of  the  fraud  complained  of,  and  which 
the  defendant,  &om  his  position,  must  have 
contemplated  as  the  probable  conseQuence  of 
bis  fraud.  This  would  include  the  necessary 
and  reasonable  expenses  paid  ont  by  the 
plaintiffs  In  an  ^deavor  to  carry  out  in 
good  faith,  tbe  purposes  of  tbe  transaction. 
Ton  will  therefore  determine,  under  the  evi- 
dence, the  value  of  the  property  turned  over 
by  the  plaintiffs  to  the  defendant,  together 
with  the  necessary  expenses  paid  out  by 
them  in  carrying  out  this  contract  before  its 
repudiation,  and  the  value  of  the  property 
and  rights  secured  from  the  defendant  by 
the  plaintiffs,  strike  a  balance,  and  render 
your  verdict  accordingly,  adding  interest  at 
5  per  cent  from  March,  1910,  to  date.  These 
iDstmctlons,  gentlemen,  exclude  from  your 
consideration  the  value  of  the  machines  on 
hand  at  the  time  tbe  contract  Is  claimed  to 
have  been  repudiated,  together  with  the  val- 
ue of  the  rights  secured  under  the  contract 
to  Allegan  and  Ottawa  counties.  The  plain- 
tiffs claim  that  they  tendered  hack  to  tbe 
defendant  the  contracts  delivered  to  them, 
securing  the  exclusive  right  to  sell  these  ma- 
chines In  these  two  counties,  and  also  ten- 
dered back  tbe  madilnes  left  on  hand  at  Hol- 
land, which  had  been  delivered  under  the 
contract,  and  that  the  defendant  refused  to 
receive  them,  denying  substantially  the  right 
of  the  i^alntlffs  to  terminate  the  contract 
There  is  some  question  there,  growing  out  of 
tbe  fact  that  at  tbe  time  this  tender  was 
made  the  plaintiffs  had  not  discovered  the 
falsity  of  the  representations  as  to  the  sale 
of  the  Kent  county  rl^ta  to  Mr.  Vanderveen, 
and  as  to  the  effect  of  the  dry  cell  battery 
upon  the  product  of  these  machine  Bat  I 
instmct  yoo  that  it  makes  no  difference,  so 
far  as  the  measure  of  damages  in  this  case 


is  concerned.  The  offer  to  turn  the  property 
back  was  made  and  refused,  and  tbe  plain- 
tiffs are  entitled  to  tiie  benefit  of  that  offer 
in  this  action.  Bo  In  striking  this  balance, 
or  rather  in  determining  the  amount  paid 
out  by  tbe  plaintiffs  in  proporty  and  money 
in  this  transaction  and  the  amount  received 
by  them  before  the  repudlaUoUt  you  will 
take  into  consideration  the  value  of  the  prop- 
raty  turned  out,  the  automobile,  and  the 
equl^  ia  this  lot,  and  such  necessary  and 
reasonable  expenses  as  Were  paid  out  bi  an 
attempt  to  carry  out  the  intent  and  meaning 
of  the  contract  on  the  one  hand.  On  the 
other  hand,  sncb  moneys  as  the  plaintiffs 
may  have  received  by  tile  sale  of  these  ma- 
chines, or  otherwise,  if  there  is  any  testimo- 
ny to  that  effect,  in  an  attempt  to  carry  out 
tbe  terms  and  conditions  of  the  contract 
The  balance  will  represent  the  amount  you 
should  find  for  the  plaintiffs,  If  any.  Upon 
this  balance  you  will  reckon  Interest  at  5  per 
cent  from  March,  1910,  to  date.  If  there  Is 
no  balance  your  verdict  will  be  'No  cause  of 
action.' " 

Plaintiffs  recovered  a  Judgment  in  the  sum 

of  $873.73. 

The  record  contains  the  evidence  of  but 
one  witness,  plaintiff  Oeorge  C.  Snyder. 

Defendant  asserts  that  there  are  two  ques- 
tions involved:  (1)  Whether  or  not  the  trial 
Judge  correctly  stated  tbe  law  upon  the  meas- 
ure of  damages.  (2)  Whether  or  not  the 
court  correctly  stated  the  law  upon  the  ques- 
tion of  tender. 

We  are  of  opinion  that  tbe  correct  meas- 
ure of  damages  was  laid  down  in  the  charge 
of  the  court  above  quoted. 

[2]  It  is  said  by  defendant  that  there  is 
no  evidence  that  tbe  plaintiffs  bad  been  put 
to  any  expense  by  reason  of  tbe  contract 
between  the  parties  up  to  the  time  the  plain- 
tiffs attempted  to  rescind.  The  plaintiff  did 
testify  that  be  went  to  Holland  and  adver- 
tised for  agents;  that  be  again  went  to  Hol- 
land the  next  week  to  see  tbe  agent  In  re- 
gard to  delivering  orders;  and  that  he  spent 
money  for  advertising  and  hotel  bills.  Tbe 
amount  of  such  expense  Is  not  given  by  the 
witness;  but  that  fact  Is  not  important,  as 
it  Is  apparent  from  an  examination  of  the 
verdict  that  the  sum  awarded  Is  exactly  the 
value  of  the  automobile  and  land  contract 
together  wltb  legal  interest  thereon  from  the 
date  of  the  contract  to  tbe  time  of  trial. 

[3]  It  is  urged  that  no  sufficient  tender  of 
the  property  was  made.  Under  the  evidence 
In  this  case,  we  think  no  more  formal  tender 
was  required.  When  plaintiff  offered  to  re- 
scind and  turn  back  tbe  contract  and  the 
"doublers,"  defendant  "said  be  would  not  do 
it"  It  is  obvious  that  any  further  tender 
would  have  been  an  Idle  formality,  which  the 
law  do«  not  require.  Lacy  v.  Wilson,  24 
Mich.  479;  Witt  v.  Dersham,  146  Mich.  68, 
109  N.  W.  25:  Foumler  v.  Glutton,  146  Mich. 
•298,  109  N.  W,  425,  7  I*  E.  A.  (N.  S.)  179. 
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117  Am.  St  Bep.  6^  10  Ann.  Gas.  382.  See, 
also,  Gyc  p.  184  et  seq.,  and  caaea  cited. 
Tbe  judgment  la  affirmed. 


BIiANKSMA  KING. 

(Supreme  Court  of  Michigan.    Not.  8,  1912.) 

1.  Fraud  (S  41*)— DegiiABATIOn. 

A  declaration  dearly  averring  that  defend- 
ant made  certain  false  and  fraudment  repreeen- 
tations,  that  they  were  believed  and  relied  on 
by  plaintiff,  and  that  as  a  result  defendant 
wrongfully  and  fraudulently  received  a  certain 
aam  of  money,  the  property  of  plainttflf,  is  suf- 
fident 

[Bd.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  II  86,  37;  Dee.  Dig.  |  41.*] 

2.  Appeal  and  Erbob  (|  1048*)— Habhubbs 

BBBOB  —IlEFBOPEB  QDBSTIONB  — INSIBUC- 
TI0N8  TO  DXBBEOABD. 

Defendant's  rights  are  folly  protected, 
where,  being  asked  on  cron^anunation  if 
he  had  not  offered  a  certain  amount  to  settle 
the  matter,  oiijectioo  thereto  is  sustained,  and 
the  jury  instructed  not  to  consider  It,  or  let  it 
indaence  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig;  It  4140-4145.  ^1,  4158- 
4160;  Dec.  Dig;  |  T04a*] 

3.  New  Tbux  (S  108*)— Nbwlt  Discovebed 
Bvidbnck— Maiebiautt. 

Newly  discovered  evidence  which  would 
not  change  the  result  is  not  ground  for  new 
trial 

[Ed.  Note.— For  otiier  cases,  see  New  Trial, 
Cent  Dig.  H  226,  227;  Dec  Dig.  {  106.*] 

Error  to  Oircoit  Court,  Kent  Oonnty; 
John  8.  McDonald,  Judge. 

Action  by  Peter  Blanksma  against  Oeorge 
W.  King.  Judgment  for  idalnttS.  DeCeaid- 
ant  brings  error.  Affirmed. 

Aivaed  before  MOOBB,  O.  J.,  and 
STBBRE,  McALVAY,  BBOOKB,  STONB, 
OSTRANDEB,  BIBD,  and  KUHN,  JJ. 

Ciiarles  A.  Watt,  of  Qrand  Bapids,  for  ap- 
pellant   Llnsey  &  Sbir^  of  Grand  Bapids, 

for  appellee. 


BROOKE,  J.  In  this  suit  plaintiff  declared 
as  follows:  "For  that  whereas,  at  the  time 
of  committing  of  the  several  wrongful  acts 
by  the  said  defendant  hereinafter  mention- 
ed, and  for  a  long  space  of  time  immediate- 
ly previous,  the  said  defendant  professed 
and  practiced  medicine  and  surgery  In  the 
city  of  Grand  Rapids,  in  the  county  of  Kent, 
and  state  of  Michigan;  and  whereas,  on,  to 
wit,  the  1st  day  of  May,  1010,  said  defendant 
was  called  professionally  to  treat  one  Henry 
Blanksma,  brother  of  this  plaintiff,  and 
treated  the  said  Henry  Blanksma  from  that 
time  on,  to  wit,  the  5th  day  of  May,  1910, 
when  he,  the  said  Henry  Blanksma,  died, 
and  that  on,  to  wit,  the  Tth  day  of  Ma>',  1010, 
said  Henry  Blanksma,  deceased,  was  buried 
by  and  under  the  direction  of  one  Charles  A. 
Humphrey,  an  undertaker,  residing  and  do- 
ing business  In  the  city  of  Grand  Rapids, 


Mich.,  wbo  furnished  ttie  necessary  fumlsb- 
ings,  lutid  the  fun»«l  expenses,  and  perform* 
ed  Uie  services  of  directing  the  funeral  and 
Interment  of  the  remains  of  said  deceased, 
that  the  said  Charles  A.  Humphrey  was  pro- 
cured Bt  the  request  of  this  plalntifC  to  take 
dtiarge  of  the  burial  of  said  deceased,  as 
aforesaid,  and,  for  the  expense  and  charges 
of  said  Charles  A.  Humphrey  therefor,  this 
plaintiff  became  and  was  responsible  to  pay 
the  same  to  him,  tiiat  said  charges  and  ex- 
penses on  the  part  of  the  said  Charles  A. 
Humphrey  were  in  the  sum  of  $161:  The 
plaintiff  alleges  that  on,  to  wit,  the  12th  day 
of  May,  1910,  the  said  defendant,  intending 
to  injure  and  defraud  the  said  plaintiff,  did 
go  to  the  said  Charles  A.  Humphrey,  and 
fraudulently  represent  and  pretend  to  the 
said  Charles  A.  Humphrey  that  he  wanted  a 
bill  of  the  services  of  the  said  Charles  A. 
Humphrey,  as  aforesaid,  in  order  tiiat  he, 
the  said  defendant,  might  present  the  same 
to  tbla  plaintiff  at  the  time  that  he,  this  de- 
fendant, presented  his  bill  for  professional 
services.  And  the  plaintiff  alleges  that  the 
said  defendant  did  procure  from  the  said 
Charles  A.  Humphrey  a  bill  for  the  services 
of  the  said  Charles  A.  Humphrey  in  the  sum 
of  $161,  and  did  on,  to  wit  the  12th  day  of 
Miay,  1910,  with  the  intent  to  defraud  and  In- 
jure this  plaintiff,  present  to  this  plaintiff  a 
false  and  fraudulent  statement  of  the  claim 
of  the  said  Charles  A.  Humi^rey,  In  the 
sum  of  $352;  that  the  said  defendant,  ftilse- 
ly  and  fraudulently  with  the  Intent  to  de- 
fraud this  plaintiff,  did  claim  and  represent 
to  this  plaintiff  that  the  bill  of  the  said 
Charles  A.  Humphrey  was  the  sum  of  $352, 
as  aforesaid,  and  by  such  false  and  fraudu- 
lent representations  did  induce  this  plain- 
tiff to  make  out  his  personal  check  on  his* 
account  In  the  Madison  Square  Bank  of 
Grand  Bapids  in  the  sum  of  $352,  payable  to 
the  said  Charles  A.  Humphrey,  and  delivered 
the  said  check  to  the  said  defendant  for  the 
said  Charles  A.  Humphrey,  and  In  payment 
of  the  charges  and  expenses  of  the  said 
Charles  A.  Humphrey  for  the  burial  of  said 
deceased,  as  aforesaid,  and  for  no  other  pur- 
pose. Plaintiff  further  alleges  tliat  the  said 
defendant,  with  the  intent  to  defraud  and 
injure  this  plaintiff,  did  take  said  check  to 
the  said  Charles  A.  Humphrey,  and  fraudu- 
lently and  falsely  represent  and  pretend  to 
the  said  Charles  A.  Humphrey  tliat  the  said 
sum  of  money  represented  by  said  check  was 
in  payment  of  his,  the  said  Charles  A.  Hum- 
phrey's claim  of  $161,  and  the  claim  of  this 
defendant  of  $191  for  prof^sional  services 
performed,  as  aforesaid;  that  upon  the  rep- 
resentations of  the  said  defendant  as  afore- 
said, the  said  Charles  A.  Humphrey  pre- 
sented said  check  for  payment  at  the  BraiKfh 
Commercial  Savings*  Bank,  West  Side,  and 
received  the  sum  of  $352;  that  the  said 
Charles  A.  Humphry  thai  paid  this  de- 
fmdant  upon  liia  representations  as  afore* 
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said  tbe  stun  of  $191;  that  said  check  was 
presented  to  ihe  Madison  Square  Bank  In 
doe  course,  and  the  said  sum  of  $352  was 
paid  from  the  account  of  this  plalntlfl.  Tbe 
plalutlflf  further  alleges  that  he  beUeved 
these  representations  and  statements  made 
by  the  said  defendant,  as  aforesaid,  and  re- 
Ited  thereon,  and  that,  by  reason  thereof,  he 
was  Induced  to  deliver  to  the  said  defraidant 
Ids  check  as  aforesaid,  and  that  the  said  de- 
faidant  did  wrongfully  and  fraudaloitly  re- 
celTe  the  said  sum  of  fl91,.a&d  has  converts 
ed  the  same  to  his  own  use.  Flalntlfl  al- 
lies that,  by  reason  of  premises  as  afore- 
BBld,  he  has  been  deprived  of  said  sum  of 
$191  and  the  use  thereof  and  has  been  great- 
ly Injured  and  damaged  to  the  amount  of,  to 
wit,  $500,  and  therefore  he  brln^  suit."  To 
this  declaration  a  plea  of  the  general  Issue 
was  Interposed  by  def»idant.  The  Jury  ren- 
dered a  verdict  against  defendant  In  the  sum 
of  $197^7,  upon  which  Judgment  was  enters 
ed.  Defaidant  reviews  that  judgmoit  in 
this  court  by  writ  of  error. 

[1]  Defendant's  first  assignment  of  error 
Is  based  upon  tbe  action  of  the  court  In  re- 
fosdng  to  sustain  bis  objection  to  the  Intro- 
duction of  any  testimony  under  the  plead- 
togs:  It  being  his  claim  that  the  declaration 
does  not  state  a  cause  of  action.  In  support 
of  his  contention  defendant  cites  and  relies 
upon  Parker  v.  Arms?trong.  55  Mich.  170,  20 
N.  W.  892.  We  are  unable  to  find  that  the 
declaration  In  the  case  at  bar  presents  the 
infirmity  pointed  out  In  that  case.  This  dec- 
laration clearly  avers  that  tbe  defendant 
made  the  false  and  fraudulent  representa- 
tions, that  they  were  believed  and  relied  up- 
on by  plaintUf,  and  that  as  a  re^lt  tlie  de- 
fendant wrongfully  and  fraudulently  receiv- 
ed the  sum  of  $101,  the  property  of  the  plain- 
tiff. Defendant's  objection  was  properl>  over- 
ruled. Hopkins  V.  O'Neil,  46  Mlch.  403,  9  N. 
W.  448,  and  cases  there  cited;  20  Cyc.  98. 

[2]  In  the  course  of  tbe  trial,  defendant  up- 
on cross-examination  was  asked  If  he  had  not 
offered  $100  to  setCle  the  matter.  Tbe  ques- 
tion was  objected  to  and  the  answer  exclud- 
ed. In  addition  thereto  the  court  said;  "Mr. 
Watt  may  have  an  exception,  and  the  Jury 
is  Instructed  that  they  must  forget  the  testi- 
mony or  tbe  question.  It  was  not  answered. 
Don't  allow  It  to  influence  your  verdict  In 
the  least"  There  Is  no  merit  In  this  excep- 
tion. -We  are  of  opiulon  that  defendant's 
rights  were  fully  protected. 

t3]  Error  Is  assigned  upon  the  denial  of  a 
motion  for  a  new  trial  principally  based  up- 
on the  fact  that  defendant  had  discovered 
new  evidence.  Touching  this  assignment,  it 
is  snfflclent  to  say  that  we  agree  with  the 
finding  of  the  learned  circuit  judge  that  the 
evidence  referred  to  would  not  change  the 
result  upon  a  new  trial.  Morin  t.  Robai^e, 
132  Mich.  337,  08  N.  W.  886. 

VTe  find  no  error  in  tbe  record,  .and  the 
Jndgment  la  affirmed. 


AUSTIN  T.  AU8IIN, 
(Supreme  Court  of  Michigan.    Not.  %  1912.) 

1.  DiTOBOK  ({  200*)— JuBisDionoN— Statu- 

TOBT  PBOVISIONS. 

The  jurisdiction  of  the  drcnit  court  In 
ctiancery  m  divorce  proceedings  is  wholly  stat- 
utory; and  the  court  has  no  inherent  power 
to  decree  permanent  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SS  587-590,  658;  Dec.  Dig.  |  200.*] 

2.  DivoECB  (j  289*)— Custody  and  Mainte- 
nance or  MINOR  OniLOBKn— JUBISDIOTXON 

or  CouBi— Statiitobt  PaovisioNa. 

Comp.  Laws,  8  8631,  authorizing  the  court 
decreeing  a  divorce  to  make  such  further  de- 
cree concemtoe  tJie  custody  and  maintenance 
of  the  minor  cmidren  as  it  shall  deem  proper, 
authorizes  the  court  granting  a  decree  to  make 
a  proper  order  as  to  the  custody  and  mainte- 
nance of  the  minor  children,  whether  men- 
tioned in  the  pleadings  or  not,  or  whether 
there  haa  been  any  underwriting  on  the  sub- 
pceiia,  or  whether  the  parties  have  agreed,  or 
attempted  to  a^ree,  as  to  the  children,  who 
become  the  special  wards  of  the  court 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  8  773;  Dec.  Dig.  8  2S9.*J 

3.  Divorce  (8  202*)- Appeabance  by  Solio- 
ITOB — Award  of  Alimony— Jurisdiction. 

Where  defendant.  In  a  suit  for  divorce, 
appeared  by  his  solicitor,  the  court  had  juris- 
diction to  award  alimony  or  allowance. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  8  593;  Dec  Dig.  8  202.*) 

4.  DiVOSCE     (8  168*)— DECaEB— COLLATEBAL 
AlTAOK. 

A  divorce  decree  cannot  be  collaterally  at- 
tacked for  mere  irregularities  not  affecting  the 
jurisdiction  of  tbe  court;  and  the  failure  to 
Qle  an  afiidavit  of  regularity  and  to  enter  a 
formid  order  pro  confesso  does  not  go  to  the 
jurisdiction  of  the  court  and  cannot  oe  raised 
collaterally. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  I8  549,  SCO;  Dec.  Dig.  f  108.*] 

5.  Divorce  (6  102*)— Decree  Nunc  Pro  Tunc 
—Statutory  Authobity. 

Under  Camp.  Laws,  §  557,  authorizing  the 
court  to  order  tbe  recording  and  enrolling  of 
decrees  nunc  pro  tunc,  the  court  has  authority 
to  order  the  recording  and  enrolling  nunc  pro 
tunc  of  a  decree  of  divorce. 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Cent  Dig.  f  527 ;  Dec  Dig.  8  182.*3 

Appeal  from  Circuit  Oourt.  Galbonii  Coun- 
ty, in  Chancery ;  Walter  H.  North,  Judge. 

Proceedings  by  Alice  U.  Austin  to  estab- 
lish a  claim  against  tbe  estate  of  Frank  Aus- 
tin, deceased.  From  a  Judgment  of  tbe  cir- 
cuit court  allowing  Hie  daim,  rendered  on 
an  appeal  by  Lola  M.  Austin,  executrix,  from 
an  allowance  of  tbe  claim  by  tbe  omimlsslon- 
ers  on  claims,  she  appeals.  Affirmed. 

Argued  before  MOOBS,  C  J.,  and  STEBRE, 
McALVAT,  BROOKE,  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

J.  M.  Hatch  &  Sons,  of  Marshall,  for  ap- 
pellant. J.  L.  Hooper  and  h.  E.  Stewart 
both  of  Battle  Creek,  for  appellee. 

STONE,  3.  The  claim  of  Alice  M.  AnsUn 
against  the  estate  of  Frank  Austin,  deceased. 
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was  presented  In  tbe  probate  court  of  Cal- 
houn county,  where  ancillary  administration 
was  had  in  said  estate.  The  claim  was  for 
the  support,  care,  and  maintenance  of  the 
two  children  of  said  parties,  to  wit,  Helen 
and  Pearl.  The  claim  was  allowed  by  the 
commissioners  on  claims,  and  an  appeal  was 
taken  by  LoW  M.  Austin,  eiecutrli,  to  the 
circuit  court,  where  the  decision  of  the  com- 
itilssloners  was  affirmed;  the  circuit  Judge 
having  filed  findings  of  fact  and  conclusions 
of  law  therein. 

The  claim  grows  out  of  a  decree  of  divorce 
which  was  granted  upon  a  bill  filed  by  AUce 
A(.  Austin  against  Frank  Austin,  now  de- 
ceased, on  the  lltb  day  of  August,  1891,  al- 
leging extreme  cruelty,  desertion,  and  uon- 
snpport,  and  praying  for  the  custody  of  Pearl 
Austin,  14  years  of  age,  and  Helen  M.  Aus- 
tin, then  7  years  old,  until  they  should  sev- 
erally attain  the  age  of  14  years.  The  bill 
also  prayed  for  absolute  divorce,  but  con- 
tained no  prayer  for  alimony,  and  no  prayer 
for  expenses  or  itilowance  for  support  of  the 
children,  but  contained  the  usual  prayer  for 
general  relief.  The  bill  of  complaint  set 
fortb  no  facts  staowli^  wbat  property  either 
the  complainant  or  defendant  had,  and  no 
facts  showing  the  earnings  of  either  party. 
At  the  time  of  the  filing  of  tbe  bill  of  com- 
plaint, Frank  Austin,  the  defendant  therein, 
was  residing  in  tbe  state  of  Ohio.  A  sub- 
pcena  was  Issaed  apon  the  filing  of  the  bill, 
directed  to  Frank  Austin;  but  the  under- 
writing on  the  said  snbpcena  was  not  filled 
out  or  signed  by  tlie  8oU<dtor  of  Alice  M. 
Austin.  On  tbe  1st  day  of  September,  1894, 
Frank  Austin  admitted  service  of  the  sub- 
poena in  tbe  state  of  CHila  His  appearance 
in  said  cause,  by  H.  ffi.  Wlnsor,  bis  solicitor, 
was  entered  by  tbe  clerk  in  the  common  rule 
book.  There  is  no  proof  on  file  In  said  cause 
of  any  service  of  a  copy  of  the  bill  of  com- 
plaint np<m  H.  R  Wlnsor,  and  no  waiver  of 
such  notice  appears  of  record.  No  affidavit 
of  default  or  affidavit  of  regularity  was  ever 
filed  In  said  cause,  and  no  order  pro  confesso 
was  ever  entered,  so  fitr  as  the  records  show. 
The  case  was  beard  before  the  drcnit  conrt 
in  chancery,  and  on  Mardi  21,  1895,  a  de- 
cree was  made  and  entered  !n  said  cause, 
purporting  to  have  been  upon  the  Mil  taken 
as  confessed,  and  granth^  Alice  M.  Anstln 
an  absolute  divorce  from  Frank  AnsUn,  which 
decree  contained  the  followls^:  "And  It  la 
•  also  further  ordered,  adjudged,  and  decreed 
that  said  complainant,  Alice  M.  Austin,  shall 
have  tbe  care,  custody,  and  maintenance  of 
said  minor  child,  Helen  H.  Austin,  and  that 
said  child  shall  remain  with  said  complain- 
ant, Alice  M.  Austin,  until  ^  shall  have  at- 
tained the  age  of  14  years,  or  until  the  fur- 
ther order  of  the  court  And  it  is  further 
adjudged  and  decreed,  It  sufficiently  appear- 
ing, that  said  defendant,  Frank  Austin,  shall 
pay  to  Theodore  N.  Austin,  as  trustee,  the 
sum  of  ten  dollars  per  week,  the  same  to  be 


paid  weekly,  for  the  use,  care,  and  support 
of,  the  minor  children  of  said  complainant, 
Alice  M.  Anstln,  and  said  defendant,  Frank 
Austin,  viz..  Pearl  Austin  and  Helen  M.  Aus- 
tin, such  payment  to  continue  imtH  said 
children  arrive  at  their  majority,  or  are 
married,  said  moneys  to  be  paid  to  tbe  said 
complainant  so  long  as  said  children  remain 
with  and  are  cared  for  by  her,  but  to  wholly 
cease  when  they  marry  or  reach  OieiLr  ma- 
jority, the  Same  to  be  adjudged  as  perma- 
nent alimony  to  the  complainant,  Alice  M. 
Austin,  during  the  time  aforesaid;  and  said 
trustee  may  take  her  receipt  for  the  same." 

Upon  the  trial  of  the  case  in  the  circuit 
court,  the  evidence  tended  to  show  that 
Frank  Austin  continued,  after  the  divorce, 
to  reside  In  the  state  of  Ohio,  and  finally 
died  at  Cleveland,  in  that  state.  It  also  ap- 
peared that  both  children  married  before 
reaching  the  age  of  21  years;  Pearl  having 
married  November  14,  1000,  and  Helen  hav- 
ing married  on  the  lltb  of  September,  1902— 
each  having  lived  with  her  mother  until  such 
marriage.  It  further  appeared  that  no  por- 
tion of  the  alimony,  save  tbe  sum  of  926,  was 
ever  paid  to  apply  upon  tbe  decree.  It  also 
appeared  that  Theodore  N.  Austin  died  before 
the  d€bth  of  Frank  Austin.  Tbe  court  found 
the  following  facts  from  the  evidence: 

(1)  "I  find  that  complamant  filed  a  bill  of 
complaint  against  Frank  Austin  for  tbe  pur- 
pose of  obtaining  a  decree  of  divorce,  which 
bill  of  complaint  is  hereby  made  a  part  of 
this  finding  by  reference." 

(2)  "I  find  that  on  the  20tb  day  of  August, 
1894,  subpoena  was  issued  in  said  cause, 
which  subpoena  and  Indorsements  thereon 
are  hereby  made  a  part  of  this  finding  by 
reference." 

(3)  "I  find  that  on  the  2lBt  day  of  March. 
1896,  a  decree  was  entered  In  said  cause  re- 
tired to  tn  findings  Noa.  1  and  2,  which 
decree  is  made  a  part  of  this  finding  by  ref- 
erence.** 

(4)  "I  find  that  there  was  no  prayer  in 
said  bill  of  complaint  In  said  case  of  Austin 
V.  Austin  for  alimony,  but  I  do  not  find  that 
'there  were  no  tacts  set  np  showing  any  ne- 
cessity for  alimony,  or  that  there  were  no 
facts  set  np  showing  tbe  abiUty  of  Frank 
Austin  to  pay  alimony,  or  that  there  were 
no  facts  showing  bis  property  or  earnings:' 
but  I  do  find  that  no  facts  are  alleged  in 
said  bill  of  complaint  whldi  showed  that  tbe 
guestlDn  of  alimony  had  been  settled,  and  I 
also  find  that  no  amendment  to  said  bill  of 
complaint  was  ever  filed  in  said  cause." 

(5)  "I  find  that  there  was  no  underwriting, 
signed  by  the  solicitor  for  the  complainant  in 
snid  cause,  upon  the  subpoena  Issued  in  said 
cause." 

(6)  "I  find  that  the  defendant  In  said  cause 
of  Austin  T.  Austin  for  divorce  entered  bis 
appearance  by  Hon.  H.  E.  Wlnsor,  hla  so- 
licitor, in  the  common  rule  i>ook."  (A  copy 
of  said  order  is  inserted  In  tbe  finding.) 
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(7)  **I  find  tbat  no  answer  by  the  defend- 
ut  was  filed  in  said  cause." 

(8)  "I  find  tbat  the  decree  In  said  cause  la 
one  ta&en  by  default" 

(9)  "I  find  tbat  said  cause  was  not  put  on 
tbe  calendar  for  hearing,  at  least  so  far  as 
appears  by  any  notice  of  sucb  hearing  being 
filed  in  said  cause ;  and  also  that  no  waiver 
of  notice,  or  any  other  waiver,  aioeaiB  in  the 
fllea  of  said  cause." 

ttO)  "I  also  find  that  no  entry  or  any  or- 
der for  default  ai^iears  ever  to  have  been 
made  in  said  cause,  and  do  affidavit  of  de- 
fault and  no  affidavit  of  regularity  were  ever 
filed  in  said  cause." 

(11)  "I  also  find  that  no  claim  was  ever 
filed  by  said  claimant,  Alice  M.  Austin, 
against  T.  N.  Austin  in  bis  lifetime,  or 
against  bis  estate  after  his  death,  for  the 
alimony  provided  for  in  the  decree  in  the 
case  of  Austin  t.  Austin,  payable  to  bUn,  and 
to  be  paid  by  ******  to  claimant.'* 

(12)  "I  do  not  find,  as  I  am  reaoested  In 
laofioaeA  flndJi^  No.  12,  'that  there  was  no 
erldence  In  tbe  case  of  nonpayment,  except 
tbat  of  Alice  M.  Austin,  whose  evidence  was 
takoi  nnda  objection  and  exception,  and 
tbat  the  same  was  Inadmissible  being  equally 
within  the  knowled^  of  Frank  Austin,  de- 
ceased,* bat,  on  the  contrary,  I  do  find  that 
testimony  was  taken  to  the  effect  that  Alice 
H.  Austin  was  not  paid  the  alimony  by  the 
trii!'*^?e,  T.  N.  Austin,  through  whose  bands 
payment  was  to  be  made,  and  this  la  not  tes- 
timony concerning  facts  equally  within  the 
knowledge  of  the  deceased;  and  I  also  find 
that  the  testimony  of  the  two  daughters  of 
tbe  complainant,  who  lived  with  her  during 
the  period  for  which  the  alimony  was  or- 
dered to  be  paid,  is  of  some  evldoitiary  force 
tondiing  the  question  as  to  whether  or  not 
their  mother  did  receive  assistance  during 
said  period  by  payment  of  Installments  of 
alimony." 

"In  addition  to  tbe  foregoing  findings  of 
fact  covering  the  phases  of  the  case  suggest- 
ed by  the  appellant's  proposed  findings  of 
fact,  I  find  that  the  docket  entries  in  the  di- 
vorce case  in  question  are  as  follows:  [Here 
follow  the  calendar  entries,  which  we  omit]" 

Hie  following  findings  of  law  were  made 
1^  the  circuit  Judge: 

(1)  "That  the  evidence  of  Alice  M.  Austin 
as  to  nonpayment  by  Frank  Austin  of  ali- 
mony is  admissible." 

(2)  "I  do  not  find  'that  the  decree,  so  far 
as  it  attempted  to  grant  any  alimony  for 
support  of  the  childrm  and  for  wife,  the 
claimant,  was  void.''  In  connection  with  this 
finding  of  law,  it  should  be  noted  that  the 
decree  does  not  award  any  alimony  for  the 
support  of  the  wife,  the  claimant,  but  on 
tbe  contrary,  tbe  award  made  was  'for  tbe 
use,  care,  and  support  of  the  minor  children 
of  said  complainant' 

(3)  *^  do  not  find,  as  matter  of  law,  'that 
tile  claim  of  Alice  M.  Austin  is  (or  should  be) 


disallowed,  with  taxable  costs  to  the  estate 
of  Frank  Austin,  deceased.' " 

"So  far  as  the  defense  urged  by  appel- 
lant's attorney,  that  proof  of  payment  made 
was  equally  within  the  knowle^e  of  tbe  de- 
ceased. It  seems  to  me  that  ^  addition  to 
what  has  been  said  hereinbefore  touching 
this  matter,  this  is  a  defense  of  an  affirma- 
tive character,  and  that  when  tbe  claimant 
established  the  fact  that  a  decree  bad  been 
taken  or  ordered  against  the  appellant,  in 
which  she  was  entitled  to  the  payment  of 
certain  sums  of  money  for  tbe  use  of  her 
children,  that  she  thereupon  established  her 
case,  and  the  burden  of  proving  the  dtfense 
of  payment  would  be  upon  the  appellant 
The  only  person  who  could  possibly  give  pos- 
itive testimony  as  to  whether  or  not  the 
claimant  has  been  paid  is  the  claimant  her- 
self; and  surely  it  would  be  a  preposterous 
proposition  of  tlie  law  to  say  that  notwith- 
standing she  Is  tbe  only  person  who  can  give 
positive  proof  of  nonpayment  to  her,  still  the 
statute  closes  her  lips,  and  she  cannot  tes- 
tify. Such  a  position  would  necessarily  de- 
feat this  claim,  and  every  one  of  like  nature, 
by  cutting  off  the  only  source  from  which 
competent  proof  could  be  secured." 

Then  followed  the  order  allowing  tbe  claim 
as  presented,  and  directing  the  same  to  be 
certified  to  the  probate  court  with  the  usual 
taxable  cosia  In  favor  of  the  claimant  and 
against  tbe  estate  of  the  deceased.  Tbe 
above  findings  were  duly  excepted  to,  and 
erfor  has  been  assigned  thereon,  and  the  case 
la  here  for  review. 

Counsel  for  ai^Ilant  have  discussed  the 
questions  raised  by  the  assignments  of  error 
under  certain  heads,  which  we  will  consider 
in  the  order  in  which  th^  have  been  dis- 
cussed: 

(1)  It  is  first  claimed  tbat  the  decree  in 
the  divorce  case,  in  bo  far  as  it  attempted  to 
grant  any  allowance  for  the  support  of  tbe 
children,  was  void,  because  no  claim  therefor 
was  set  up  in  the  bill  of  complaint,  and  tbe 
underwriting  on  tbe  subpoena  not  having 
been  signed  by  the  solicitor  for  complainant 
It  Is  urged  that  no  facts  were  set  up  in  the 
bill  of  complaint  showing  the  ability  of 
Frank  Austin  to  pay  alimony,  or  the  amount 
of  his  property. 

(2)  It  is  claimed  that  alimony  and  allow- 
ances must  be  prayed  for  to  entitle  the  court 
to  grant  the  same. 

(3)  That  no  decree  could  be  taken  in  the 
divorce  case  upon  default  for  want  of  an- 
swer, or  default  for  want  of  an  appearance, 
excepting  such  a  one  as  was  authorized  by 
the  pleadings  at  tbe  time  of  default 

These  three  grounds  may  be  considered  to- 
gether. 

[1]  It  Is  urged  by  counsel  that  the  holding 
of  this  court  In  Maslen  v.  Anderson,  1^ 
Mich.  477,  128  N.  W.  723,  is  controlllug  of 
this  case  upon  this  question.  This  court 
there  held,  as  had  been  held  before  tbat  the 
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Jurisdiction  of  the  drcnit  court  In  chancery 
In  divorce  proceedings  In  strictly  statutory, 
and  that  the  court  has  no  Inherent  power  to 
decree  permanent  alimony.  We  do  not  think 
that  case  decisive  of  the  question  here  In- 
volved. It  Is  also  well  to  bear  in  mind  that 
distinction  has  been  made  by  this  court  be- 
tween alimony,  strictly  so  called,  and  allow- 
ances for  the  maintenance  of  minor  dtkUdren. 
See  Brown  v.  Brown,  135  Mich.  141,  97  N. 
W.  396;  Pingree  v.  Plngree,  135  N,  W.  923. 

[2]  Oar  statute  provides  (section  8631, 
Comp.  Laws)  as  follows:  "Upon  pronouncing 
a  sentence  or  decree  of  nullity  of  a  marriage, 
and  also  upon  decreeing  a  divorce,  whether 
from  the  bond  of  matrimony  or  from  bed 
and  board,  the  court  may  make  such  fur- 
ther decree  as  It  shall  deem  Just  and  proper, 
concerning  the  care,  custody  and  mainte- 
nance of  the  minor  children  of  the  partly 
and  may  determine  with  whldi  of  the  par- 
ents the  dilldren,  or  any  of  them,  shall  re- 
main." 

In  our  opinion,  a  fair  and  practical  con- 
struction of  the  above  section  authorizes  the 
court  to  make  a  just  and  proper  order  re- 
specting the  care,  custody,  and  maintenance 
of  the  minor  children  In  a  divorce  proceeding, 
even  though  the  pleadings  may  contain  notb- 
ing  in  reference  to  those  subjects.  We  think 
that  they  are,  by  the  statute,  made  incidents 
to  the  divorce;  and  that  npon  the  making  of 
a  decree  for  a  divorce  fnll  power  Is  given  for 
the  custody,  care,  and  maintenance  of  chil- 
dren. This  view  finds  support  In  the  follow- 
ing authority:  "On  granting  a  divorce,  It  is 
the  duty  of  the  court  to  protect  the  Interest 
of  the  state  by  providing  for  the  custody  and 
support  of  the  children;  and  this  may  be 
done,  although  neither  has  prayed  for  such 
relief."  9  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
p.  866,  citing  the  following  authorities:  Ex 
parte  Gordon,  95  Cal.  374,  30  Pac.  561;  Zu- 
ver  V.  Zuver,  36  Iowa,  190;  In  re  Moi^an, 
117  Mo.  249,  21  S.  W.  1122,  22  S.  W.  913; 
Snover  v.  Snover,  10  N.  J.  Eq.  261;  Parker 
V.  Parker,  8  Ohio  Clr.  Ct  B.  363.  An  ex- 
amination of  the  aboveK:lted  cases  shows 
that  they  fully  sustain  the  position  claimed 
for  them  in  the  citation.  See,  also,  14  Gyc. 
804,  and  cases  cited. 

We  think  that  the  position  of  counsel  for 
appellee,  where  they  claim  that  in  every  di- 
vorce case,  whether  mentioned  In  the  plead- 
ings or  not,  or  whether  or  not  there  be  any 
underwriting  on  the  subpoena,  or  whether  or 
not  the  parties  agree,  or  attempt  to  agree,  as 
to  the  minor  children,  such  children  have  be- 
come, by  statutory  enactment,  the  special 
wards  of  the  court,  is  supported  by  author- 
ity; and  this  matter  Is  not  only  within  Its 
Jurisdiction,  but  it  becomes  the  duty  of  the 
court  to  safeguard  the  interests  of  the  mi- 
nors against  Improvidence  or  carelessness  of 
one  or  both  parents. 

[9]  It  Is  next  urged  by  appellant's  counsel 


in  their  fourth  posPtion  that,  In  ordtf  to  war* 
rant  alimony  or  allowance,  there  must  have 
been  personal  service  of  the  snbpffina  upon 
the  defendant  in  the  divorce  case;  and,  fifth, 
that  no  personal  decree,  such  as  a  decree  for 
alimony  or  allowance,  can  be  based  upon 
proof  of  serrice  ontstde  of  state,  or  upon 
publication. 

It  Is  a  Boffitdent  answer  to  these  positions 
to  say  that  the  circuit  Judge  fonnd,  as  matter 
of  fact — and  we  find  that  the  evidence  fully 
supports  such  findings — that  the  defendant  in 
the  divorce  case  aiq;>eared  by  his  solicitor; 
and  whether  Frank  Austin  was  ever  served 
with  a  subpcena  or  not  becomes  wholly  un- 
important "An  attorney  who  has  entered 
an  appearance  is  always  presumed  to  have 
authority  to  do  so  until  the  contrary  is 
shown."  8  Qfo.  531,  and  cases  cited  In  note 
86.  And  It  also  appears  that  Mr.  Wlusor 
was  present  at  the  bearlnc  of  the  divorce 
case. 

[4]  It  la  next  contended  by  counsel  for  ap- 
pellant that  the  decree  in  the  divorce  case, 
so  far  as  it  granted  any  allowance  for  the 
support  and  maintenance  of  the  children, 
was  void  for  want  of  Jurisdiction,  and  could 
be  attacked  collaterally  or  In  any  other  way, 
and  that  it  furnished  no  legal  evidence  of 
any  claim  against  the  estate  of  Frank  Aus- 
tin, deceased,  and  this  embraces  the  argu- 
ment with  refermce  to  the  irregular  default 
and  subseQuent  proceedings.  We  cannot 
agree  with  counsd  In  this  contention.  .'We 
think  that  the  failure.  If  such  there  was,  to 
file  an  affidavit  of  regularity  and  to  enter 
the  formal  order  pro  confeaso  were  mere  Ir- 
regularities, and  did  not  affect  the  Jurisdic- 
tion of  the  court  Ireland  v.  Woolman,  15 
Mich.  253 ;  Torrans  v.  Hicks,  32  Mich.  308. 

In  the  last-clted  case  It  is  held  that  the 
validity  of  the  decree  cannot  be  attacked  col- 
laterally for  mere  irregularities  which  do  not 
go  to  the  Jurisdiction.  Ruggles  v.  First  Nat 
Bank  of  Centervllle,  43  Mich.  192,  196,  5  N. 
W.  257;  Carpenter  v.  Ingersoll,  43  Mich. 
433,  B  N.  W.  457.  See  collection  of  author- 
ities In  note  to  Blgalow  v.  Barre,  30  Mich.  L 

These  questions  might  have  been  success- 
fully raised  in  the  divorce  case  on  appeal 
or  otherwise;  but,  not  going  to  the  Jurisdic- 
tion of  the  court  th^  cannot  be  raised  col- 
laterally, as  they  are  sought  to  be  raised 
here. 

[  B]  We  have  examined  the  other  questions 
urged  by  appellant  Including  the  one  with 
reference  to  the  enrollment  of  the  decree 
nunc  pro  tunc,  and  are  of  the  opinion  that 
they  are  without  merit .  We  think  that,  un- 
der section  657  of  the  Comp.  Laws,  the  court 
had  full  power  and  authority  to  order  the 
decree  In  the  divorce  case  recorded  and  en- 
rolled nunc  pro  tunc 

We  find  no  reversible  error  In  the  record, 
and  the  Judgmoit  of  the  drcnit  court  Is  af- 
firmed. 
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^opreme  Ooort  of  Michigan.    Not.  8,  ldl2.) 

L  Kquxtt  <|  50*)— Reucdiks  won  Collection 

— Aonoms  TO  Ovfsbt. 
If,  tv  an  agreement  between  a  plaintiff  in 
an  ejectment  anit  and  her  attorney  to  the  ef- 
fect that  for  their  professionai  aerrices  the; 
were  to  hare  any  coste  recorered  and  a  apecified 
portion  of  any  land  reeorered,  tiu  attonMys  ba- 
tame  liable  for  coats  accnUns  in  favor  of  an 
kdverse  part;,  snch  adverse  party  had  a  clear, 
adequate,  legal  remed;  for  their  collection  nndsr 
Comp.  LawB,  I  ll481»  providing  that,  when 
an;  action  aliul  be  bronCht  In  tb»  name  of 
another  b;  an  asaignee,  auch  a«dgnee  ahal)  be 
liable  for  costs  in  the  same  cases  and  to  the 
same  extent  in  which  a  plaintiff  wonld  be  liable, 
and  the  inymont  ma;  be  enforced  b;  attach- 
a«it  in  all  caaea  where  judgment  is  not  b;  law 
required  to  be  rendered  therefor  against  Buch 
assignee,  and  hence  equity  had  no  jurisdiction 
of  a  snit  to  offset  such  costs  against  costs  of 
another  action  accruing  in  favor  of  such  plain- 
tiff or  her  attorneys. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Cent 
Dig.  H  140-100;  Dec.  Dig.  |  50.*] 

2.  EXKODTIOH    (8    349*)— S^STACTION— SXT- 

Orr  or  Execution. 

Under  Comp.  Laws,  1  10,348,  relative  to 
ofiBettinE  execntiona,  wiuui  provides  tiiat  anch 
set-off  shall  not  be  allomd  when  the  creditor 
In  one  of  the  executions  la  not  the  debtor  in 
the  other  in  the  same  capadty  and  trust,  an 
execution  under  a  judgment  for  costs  could  not 
be  enjoined  and  ttie  costs  set  off  againat  those 
aeentmg  in  favor  of  the  raecn^n  lubtor  In  an- 
otiier  action,  where  the  puties  to  the  two  ac- 
tions were  not  the  same. 

[Ed.  Note. — For  otlier  cases,  see  Execution, 
Cent.  Dig.  S  1068;  Dee.  Dig.  |  849.*] 

3.  EquiTT  a  46*}— RauBDin  Ti»  CoLLBonoH 
—ACTIONS  TO  Orasn. 

In  an  actltm  to  enjoin  the  ccdleetlott  of  an 
expcutiMi  <m  a  judgment  for  costs  to  set  off 
flQch  costs  against  those  accruing  to  the  execu- 
tion debtor  in  another  action,  and  to  require 
the  payment  of  tlie  balance  found  doe  the  exe- 
cution debtor,  where  an  cttaet  cannot  l>e  liad. 
the  payment  of  the  costs  due  the  execation  debt- 
or will  not  be  decreed;  sach  decree  affording 
DO  more  adequate  remed;  for  tiieir  collection 
than  ia  afforded  b;  the  judgment  at  law. 

[Ed.  Note.— For  other  cases,  see  Equit7,  Cent 
Dig.  H  151.  162,  167,  169-163;  Dec.  Dig.  j 
46.*J 

4.  BfAUOious  Prosecution  ($  26*)  —  Civil 
Actions — Paoor  or  Malice. 

Where  first  one  par^  and  then  the  other 
to  litigation  waa  successful  in  the  circuit  or  Su- 
preme Court  this  negatived  the  claim  of  one 
party  that  tiie  ri^ts  of  the  otiier  were  of  sudi 
a  doobtful  character  as  to  warrant  ihe  belief 
that  she  and  her  attorneys  were  engaged  in  a 
fraudulent  and  malicious  attempt  to  oppress 
snd  liarass  the  party  setting  up  such  claim  by 
bringing  foundationless  aetions. 

[Bd.  Note. — For  other  caaea,  see  Halieious 
ProsectttloB,  Cent  Dig.  ||  6&-B8;  Dec.  Dig.  | 
25.*3 

Appeal  from  Oxcult  Court,  Kent  Gonnt^, 
in  Chancery;  Ghaa.  A.  Wlttiey,  Judffe. 

rail  b7  Frank  L.  Carpenter  against  Oscar 
J.  Hood,  Sbnbal  Hammond,  Cora  H.  Car- 
penter, John  I,  Carpenter,  and  Hertmt  M. 
Bogen,  executor  of  Qulncy  A.  Smith,  de- 
csaaed.  Fn»n  a  ju^moit  dismissing  the 
bill,  complainant  anKftls.  Affirmed. 


Argued  bef<n«  MOOBE,  0.  2^  and 
8TEERE,  HcALVAT,  BROOKE,  STONE, 
and  BIRD.  JJ. 

Frank  L.  Carpenter,  of  Grand  Rapids,  In 
pro.  per.  Gardner  ft  Hood,  of  liansing,  for 
appellees.  John  I.  Carpenter,  of  Lansing, 
in  pro.  per. 

BROOKE.  J.  The  biU  of  complaint  In  this 
cause  sets  out  an  extremely  complicated 
state  of  facta.  The  pleadings  and  proofs 
thereunder  are  so  well  digested  and  set 
forth  in  the  opinion  of  the  learned  circuit 
Judge  who  heard  the  case  that  we  print  It 
in  full,  togetlier  with  bis  coielnalons  of  law 
thereon: 

"This  la  a  bill  filed  upon  the  part  of  the 
complainant  for  the  purpose  of  restraining 
the  sale  on  execution  of  certain  premises 
situated  In  the  clfr  of  Lansing,  and  for  an 
accounting  between  the  parties  and  for  some 
other  incidental  relief.  In  1887  the  com- 
plainant, Frank  L.  Carpenter,  with  his  sister, 
Lucy  Jon^  as  plalntlfTs,  began  a  snlt  In 
ejectment  against  tiie  complainant's  brother, 
John  I.  Carpenter,  and  blB  tmant  in  posses- 
sion of  the  premises,  for  the  purpose  of  re- 
covering the  possession  of  the  premises  and 
setUli^  the  title  thereto.  The  case  was  tried 
In  the  Ingham  circuit  court  before  a  jury, 
and  judgment  passed  for  the  plaintiffs.  The 
case  was  never  appealed.  At  the  trial,  the 
wife  of  the  defendant  John  I.  Carpenter. 
Cora  M.  Carpenter,  appeared  as  a  witness 
and  testified  In  the  case  that  she,  and  not 
her  hosband,  owned  the  premises  In  question, 
and  that  tiie  t^iant  was  her  toiant,  and  not 
the  tenant  of  John  I.  Carpoiter.  In  fact, 
she  took  sw^  a  position  and  snch  a  part  In 
the  trial  of  that  case  that  the  Snpr^uA  Court 
afterwards  hftid  that,  thoogh  not  a  party 
of  record,  abe  was  a  party  In  Interest,  and 
was  bound  by  the  result  of  the  trial.  Later 
Cora  M.  Carpenter  began  a  snlt  In  the  same 
court  tn  ejectment  against  Angvat  D.  Car- 
penter and  Josei^iiiie  Carputer  for  the  same 
premises,  <v  a  portion  of  tbem,  and  stUl  lat- 
er Cora  U.  CMirpenter  began  another  suit  In 
ejectment  In  the  same  court  against  the  com- 
plainant Frank  L.  Carpenter  and  his  sister, 
Lucy  Jones,  for  the  same  promises,  or  a  por- 
tion of  them.  These  cases  are  known  In  the 
bill  In  the  <use  at  bar,  for  couTenlence,  as 
cases  Nos.  1,  2,  and  S. 

"Cases  Nm.  2  and  S  bad  a  very  tortuous 
history;  there  having  be«i  Tarlons  trials  In 
both  cases  in  tiie  circuit  and  Supreme  Courts, 
and  many  Intorlocutory  proceedings.  Tho 
complainant,  Frank  L.  Carpenter,  dnring  the 
course  of  the  law  inoceedlngs  referred  to 
became  the  owner  of  the  interest  of  bis  sis- 
ter, Lucy  Jraes,  and  be  finally  recovered  in 
the  law  cases,  and  is  now,  and  has  been  for 
a  long  time,  in  possession  of  lot  10.  Dur- 
ing this  legal  warfare  and  Internecine  strife, 
which  seems  to  have  ext^ded  over  a  period 
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of  nearly  20  Tears,  jndgmmt  for  costs  some- 
ttmea  wait  to  one  alde^  sometimes  to  tbe 
otber.  In  case  Na  1,  decided  1888,  costs 
were  taxed  In  ffc-ror  of  the  complainant, 
Frank  L.  Carpenter,  and  his  sister,  Lucy 
Jones,  and  the  complainant  now  owns  tbat 
judgmoit  amoimtlng  to  abqiat  $180.  Xhe  de* 
fendant  Cora  Bf.  Carpenter  recovered  costs 
somewhere  along  tbe  blstotr  of  case  No.  8 
amounting  to  about  $116.  She  was  repre- 
sented daring  this  loiv  UtlgaOon  in  tbe  law 
courts  (at  least  as  to  cases  Nos.  2  and  8) 
first  by  Smith,  Z<eft  &  Day,  later  by  Smith  ft 
Hood.  The  attorn^  first  named  made  a 
contract  with  her  to  the  ect  that  they  were 
to  do  the  professional  work  In  the  cases  in 
aciestl(m  and  famish  the  money  necessary 
to  maiptaln  tbem,  except  the  witness  fees, 
and  possibly  cleik  and  stenogratdierB  feei^ 
for  which  they  were  to  have  any  costs  re- 
covered and  35  per  ceot  ot  any  land  recov- 
ered. That  Cbis  contract  was  made  and  all 
tbe  baslnesB  in  regard  to  the  several  law 
suits  referred  to  done  under  It  is  undisputed 
In  tbe  case  at  bar.  The  complainant,  al- 
though entitled  to  do  so,  has  never  taxed 
any  costs  In  any  of  the  law  cases,  ezc^ 
Na  1.  Recently  an  «cecutlon  was  Issued  In 
case  Ma  S,  and  the  premises  in  Lansing  in 
question,  or  some  portion  of  them,  were  lev- 
ied upon  and  advertised  for  sale.  Knowledge 
of  that  fact  came  to  tbe  complainant,  Frank 
L.  Carpenter,  whereupon  he  filed  tbe  bill  In 
this  case  to  restrain  tbe  sale  and  to  compel 
an  offset  and  balancing  of  tbe  costs  pro  and 
con  between  the  paTtles  to  this  suit,  but  In 
tbe  aforesaid  cases  at  law  be  secured  a 
temporary  restraining  order  issued  by  Judge 
McDonald  of  this  court,  and  tbe  question 
here  is  primarily  whether  tbat  order  should 
be  made  permanrait  and  an  offset  and  bal- 
ancing of  accounts  as  to  costs  in  said  suits 
at  law  compelled. 

"Tbe  complainant  claims,  and  tbe  proofs 
tend  strongly  to  show,  tbat  Cora  M.  Carpen- 
ter Is  not,  and  never  has  been  during  the 
litigation  referred  to,  collectible,  and  be  asks 
that  the  defendants  Smith  &  Hood,  or  to 
speak  correctly,  the  represratatlve  of  the 
estate  of  Smith,  who  Is  now  deceased,  and 
tbe  defendant  Hood,  may  be  required  to  re- 
spond to  him  and  pay  any  costs  found  due 
In  the  premises.  As  I  understand  complaln- 
anfs  bin,  he  bases  his  supposed  rights 
against  John  Z.  Carpenter.  Smith's  estate, 
and  Hood  upon  tbe  alleged  collusion,  fraud, 
and  oppression  claimed  to  have  been  prac- 
ticed by  Cora  M.  Carpoiter  and  her  attor- 
neys In  the  several  lawsnlte  rtferred  to  here- 
in, and  upoa  an  alleged  agreemoit  with  said 
Smith  daring  his  lifetime  while  case  No.  8 
was  In  oourae  of  litigation  that  neither  side 
should  attempt  furthw  to  collect  thdr  costo 
ontU  the  litigation  was  oondnded,  when  they 
would  offset  the  costs  to  one  side  agabist 
those  going  to  the  otber  and  pay  tbe  bal- 
ance which  might  appear  either  way.  This 


agreement  Is  claimed  to  have  been  verbaL 
Upon  tbe  heating  the  complainant  conceded 
that  he  was  not  competent  to  teatUy  to  that 
agreemmt,  and  no  evidence  was  given  con- 
cerning it,  but  he  elalms  that  the  auctions 
of  the  bill  wberedn  the  oonversatlon  between 
him  and  Smith  are  set  forth  are  not  specifi- 
cally dolled,  and  that,  llierefore^  the'agree- 
ment  should  be  found  to  exist  as  alleged. 

**I  understand  cnoplalnant  to  claim,  fur- 
ther, tbat  the  general  ais>ectB  of  tbe  case  as 
disclosed  by  tbe  proof*-  raise  suffidoot  equi- 
ties in  hla  behalf  to  support  a  decree  in  his 
favor;  that  the  existence  of  the  cross-de- 
mands Is  snffldent  In  Its^  fOr  Qiis  court  to 
act  upon  and  afford  the  relief  asked  for. 
On  the  other  hand,  tbe  defendants  claim 
tbat  tbe  agreement  between  Cora  M.  Car- 
penter and  het  attorneys  r^erred  to  above 
constituted  an  assignment  to  Smith  ft  Hood 
or  their  representatives  of  any  Judgment  for 
costs  which  accrued  in  her  favor.  They  de- 
ny that  tb^e  was  any  collusion,  fraud,  or 
oppression  in  any  of  the  procciedlngs,  and 
claim  to  have  acted  in  the  utmost  good  faith 
from  first  to  last.  John  L  Carpenter  and 
tbe  other  defendants  as  well  contend  tbat 
the  costs  taxed  In  complainant's  favor  in 
case  No.  1  are  barred  by  tbe  statute  of  lim- 
itations, and  tliat  nothing  appears  m  tbe  case 
to  relieve  from  tbat  bar.  Tbey  further 
claim  that  this  court  has  no  power  to  com- 
pel an  offset  or  balandng  of  costs  In  the 
various  suite  at  law,  because  the  parties  are 
not  the  same  in  the  various  suite,  tbat  there 
were  various  parties  plaintiff  and  defendant 
in  the  lawsulte  who  are  not  parties  In  this 
case  at  all,  upon  which  point  there  Is  no 
dispute  as  to  the  facts. 

"There  seems  to  me  to  be  a  great  deal  of 
irrelevant  matter  In  the  bill,  and  tbe  court 
became  somewhat  restive  and  perhaps  a 
Mttle  Impatient  because  of  the  Irrelevant  tes- 
timony produced  In  the  case,  particularly 
upon  the  part  of  the  complainant,  but  more 
or  less  on  both  sides.  Notwithstanding  this, 
tbe  sympathy  of  tbe  court,  if  I  am  permitted 
to  Indulge  such  a  sentiment,  Is  with  the 
complainant  The  coate  are  largely  in  his 
favor,  and  many  of  tbe  proceedings  In  law 
cases  Nos.  2  and  3  appear  to  have  been  in- 
explicably unjust  to  him,  and,  if  I  could  see 
my  way  clear  in  the  faithful  administration 
ot  tbe  law,  I  would  grant  complainant  at 
least  some  of  tbe  relief  prayed  for;  but  I 
am  constrained  to  hold : 

"First  Tbat  the  parties  are  not  the  same, 
and  that  I  have  no  poww  to  compel  the  off- 
set or  balancing  of  the  coste  in  the  seTeral 
suits  at  law.  In  addition  to  the  main  de- 
fendants, there  were  in  some  and  perbaps 
all  of  tbe  law  cases  various  persona  nazned 
as  def endanto  who  were  In  posse— ion  of  the 
premises,  and  therefore  necessary  defend- 
ants. In  each  case  tbe  costs  were  taxed 
against  them  as  well  as  the  otber  defend- 
ants, and  th^  could  have  beui  made  to 
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respond,  !f  <BoIlectU>l&  When  tlM  side  of  the 
cose  whrae  Uiey  appeared  was  ancceufnlt 
costa  xmn  taxed  In  their  ftiTor,  and  ther 
could  hare  enforced  collection  and  contribu- 
tion. None  of  this  daas  of  nnmeroiiB  Utl- 
CBDta  are  Itetore  this  court,  and  I  am  aatUh 
fled  fliat  the  aitnatlon  la  sneb  that  an  off- 
Mt  or  balancing  of  costs  and  dalms  cannot 
be  oiforced. 

"Second.  I  h<fld  that  the  agreement  be- 
tween Cora  M.  Carpenter  and  her  attomera 
was  legal  and  valid  and  constltnted  an  eqai- 
table  asslgnmoit  of  all  costa  awarded  to 
lier  to  ber  attomeyA  end  that  neither  she 
Dor  they  can  be  restrained  from  their  col- 
lection. 

"Third.  I  find  that  the  prool^  do  not  show 
any  fraud,  coUusIod,  or  oppreeslve  c(»iduct 
upon  the  part  of  Cora  H.  Carpenter  or  her 
attom^a,  although  some  of  their  actions 
might  be  subject  to  criticism  from  an  ethical 
standpoint,  and  that  the  proofs  do  not  ahon^ 
mch  equities  In  a  general  way  as  otitic  the 
complainant  to  the  rdlef  prayed  for. 

"Fourth.  That  the  auctions  of  the  bill 
wherein  It  Is  claimed  and  the  agreement  is 
cet  up  with  the  late  Qulncy  A.  Smith  that 
coetfl  should  be  offset  or  balanced  Is  suffi- 
ciently denied  by  the  answer,  and,  there  be- 
ing no  proof  at  all  of  such  an  agreement  or 
eonversation,  complainant's  case  falls  on  that 
point,  especially  as  no  compliance  with  court 
role  39  Is  claimed  to  exist 

"Fifth.  The  judgment  for  costa  in  case  No. 
1  la  barred  by  the  statnte  of  limitations,  and 
I  think  the  bar  is  sufficiently  pleaded- 
Whether  so  or  not,  the  proofs  show  without 
dispute  that  the  claim  Is  stale  and  dead  both 
at  law  and  in  equity. 

"Sixth.  The  complainant  bad  and  yet  has 
Us  remedy  at  law  by  taxation  of  costs,  exe- 
cutions therefor,  and  proceedings  under  the 
special  statute  securing  to  him  the  offset 
be  here  prays  for.  Tills  adequate  and  un- 
questionable remedy  he  has  neglected  for 
years,  and  cannot  now  well  &ak.  the  court  to 
do  what  he  should  hare  done. for  himself. 

"This  court  has  no  power  to  review  the 
proceedings  of  law  courts  had  long  years 
ago,  nor  the  unprofessional  conduct,  If  any, 
indulged  In  by  counsel  at  that  remote  period. 
Here,  too,  the  remedy  waa  In  the  hands  of 
the  trial  court  and  if  comi^lnant  n^leeted 
to  enforce  his  rights  or  thought  success  un- 
likely, this  court  cannot  now  assist  him. 

"It  foUows  that  the  bill  should  be  and  Is 
berets  dismissed,  but  without  ooeta  to  elUi- 
ersldfe" 

We  understand  oomplaUiant^B  cmtention  to 
be  that  the  six  findings  of  mingled  fact  and 
law  above  set  forth  are  emmeous,  and,  for^ 
ther,  that  ttndcr  chancery  rule  10  (d)  it 
shonld  be  held  that  by  the  answer  filed  the 
dtfendants  admitted  tacts  snffidoit  to  entitle 
complainant  to  the  relief  inayed.  The  plead- 
ings alone  oceavy  some  84  pagea  of  the  reo- 
iffd.    To  set  them  ont  In  full  is  obriously 


out  of  the  question,  and  would  serve  no  good 
parpose.  It  Is  safflctent  to  say  that,  after 
carefully  examining  the  bUl  and  answer,  we 
are  of  opinion  that  both  anawers  fairly  meet 
the  reqnlrementa  of  the  role  invoked. 

It  la  next  urged  by  complainant  that  the 
court  shonld  have  decreed  Smith  ft  Hood  to 
be  liaUe  for  coats  taxed  against  Cora  M.  Car^ 
peoter  in  cases  Noe.  2  and  8  np<Ht  the  theory 
that,  though  the  caaea  were  brought  in  the 
name  of  Cora  M.  Carpenter  as  plaintlfl, 
Smith  ft  Hood  were  interested  in  the  result 
of  the  lltlffitton  by  reascm  of  the  otmtract 
between  Cora  M.  Carpenter  and  Smith. 

[1]  AMinniing  that  the  contract  relatlonB 
between  these  two  parties  were  such  as  to 
render  Smith  ft  Hood  liable  for  costs  up<m 
an  adverse  determination  of  the  litigation 
(which  it  ia  not  necessary  to  determine),  com- 
plainant had  a  clear  legal  remedy  under 
section  11,281,  C.  L.  His  remedy  at  law 
being  clear  and  adequate,  equity  should  not 
Interfere.  Beecber  v.  Bfead,  4Q  Mich.  162, 
13  N.  W.  498. 

[2]  Complainant  says  as  to  the  first  con- 
clusion of  the  court  below  that  "the  court 
based  bis  Inability  to  compel  a  set-off  upon 
a  diversity  of  the  parties  to  the  Judgments; 
and  bis  language  shows  that  be  was  mistak- 
oi  as  to  the  facts."  An  examination  of  the 
record  shows  that  the  parties  to  the  three 
suits  were  as  follows:  In  case  1  the  parties 
were  Frank  L,  Carpenter,  Lucy  Jones,  Myra, 
Lucy,  and  L.  Victoria  Harris,  Pialntifls,  v. 
John  I.  Carpenter  and  Luellyn  Sawtelle,  De- 
fendants. In  case  2  the  parties  were  Cora  M. 
Carpenter.  Plaintiff,  v.  Augustus  D.  Carpen- 
ter and  Josephine  Carpenter,  Defendants. 
In  case  S  the  parties  were  Cora  M.  Carpen- 
ter, Plaintiff,  V.  Frank  L.  Carpenter,  Lucy 
Jones,  John  Blankenberg,  Charles  Seigier, 
Augustus  Selgler,  and  Mary  Blankenberg, 
Defendants.  This,  we  think,  shows  that  the 
learned  circuit  Judge  was  not  in  error  as  to 
the  facts  upon  this  point.  With  such  di- 
versity of  parties  no  set-off  of  costa  in  one 
suit  could  be  made  against  costs  in  one  or 
both  of  the  others.  C.  L.  10,348.  In  the  case 
of  Wells  V.  Blsam,  40  Mich.  218,  a  bill 
was  filed  to  obtain  an  offset  of  Judgments. 
The  court  denied  the  relief  sought,  and,  in 
commenting  upon  the  statute  of  which  thla 
section  is  a  part,  said:  "It  is  difficult  to 
see  what  occasion  there  is,  with  aucb  a  stat- 
ute, to  resort  to  any  other  remedy.  Without 
deciding  how  far  it  has  abrogated  other  rem- 
edies, we  are  clearly  of  opinion  that  no  other 
remedy  can  place  the  moving  par^  in  any 
better  position  than  where  that  law  places 
him."  The  decision  of  the  court  below  might 
well  have  rested  npon  bis  first  conclnslon. 

Complainant  dlacnsaes  at  great  length  the 
other  findings  of  the  drcult  Judge,  bat  In 
onr  view  of  the  case  the  arguments  pro  and 
con  need  not  here  be  considered. 

Complainant  asked  relief  in  three  partlcn- 
lara:  (1)  That  defendants  be  enjoined  from 
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selling,  under  the  execution  for  ooets,  his 
property.  (2)  That  his  costs  be  taxed  by 
this  court  and  set  off  against  the  costs 
awarded  to  Cora.  M.  Carpenter.  (3)  That  the 
balance  of  costs  found  In  his  favor  be  decreed 
to  be  personally  paid  to  him  by  said  defend- 
ants or  some  of  them  and  that  such  balance 
be  declared  a  lien  upon  lot  12,  the  same  to 
be  sold  In  satlaftictlon  thereof.  If  not  paid 
within  a  certain  time.  A  pr^Imluary  In- 
junction Isaaed  at  the  time  the  bill  was  filed 
was  dissolved  by  stipulation  on  December 
11,  1909.  This  was  two  months  after  the 
case  was  heard,  and  a  few  days  before  It 
was  decided  on  December  27,  1909.  There 
remains  now,  therefore,  no  question  relative 
to  the  injunctiye  relief  sought. 

HI  Ab  no  offset  can  be  had  under  the  facts 
disclosed  for  the  reasons  pointed  out,  a  dis- 
cussion of  the  other  matters  briefed  would 
be  without  value.  Complainant  la  still  en- 
titled to  proceed  at  law  for  the  collection  of 
his  ooBts  against  all  those  liable  therefor, 
except  so  far  as  that  right  may  have  been 
lost  by  his  failure  to  act  seasonably.  A 
Judgment  at  law  affords  quite  as  adequate 
a  remedy  for  the  purposes  of  collection  as  a 
decree  In  chancery. 

[4]  It  is  i>erhap8  pertinent  to  add  that  the 
history  of  this  litigation,  disclosing  as  It  does 
that  first  one  party  then  the  other  was  suc- 
cessful  In  the  drcolt  or  Supreme  Court,  neg- 
atives the  contusion  of  the  complainant  that 
the  rights  of  Cora  H.  Carpmter  were  of  such 
a  doubtfal  diaracter  as  to  warrant  the  be- 
lief that  she  and  hw  attwn^  were  engaged 
in  a  fraudulent  and  malicious  attempt  to  op- 
[«es8  and  harass  complainant  by  brlngii^ 
against  him  toandatlonleBS  actions.  The 
fact  that  complainant  finally  prevailed  does 
not  necessarily'  lead  to  that  condndon. 

The  judgment  Is  affirmed,  wltii  ooats. 

OSTRANDEB,  J.j  being  disqualified,  to<dc 
no  part  In  this  dedslon. 


BOITI/)  V.  SOHILIjER  BUND. 

(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

1.  INSUBANOB  0.683*)— MunUI.  BENEFIT  I«- 

sniuNCE— Bt-Law8  AHn  CoNSTrnmoN— 

CONTEJCt. 

In  case  of  a  conflict  between  die  constita- 
tion  of  a  mutual  benefit  association  aud  its  by- 
taws,  the  constitutional  proviuon  will  govern. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1833;  Dec.  Dig.  {  693.*] 

2.  Insubawce  (5  756*)— Mutual  Benefit  In- 

0UKANCB— CONSTBUCnON  OF  Bt-LawS. 

The  constitution  of  a  mutual  benefit  aa- 
8odatI<m  provided  that  "everr  member  is  oblig- 
ed to  pay  all  assessments  called  by  the  execu- 
tive committee  promptly,  and  failure  to  do  so 
forfeits  all  rights  and  privileges  as  a  member," 
and  a  member  failing  to  pay  dues  within  the 
prescribed  time  shall  lose  benefits,  as  well  as 
a  member  not  paying  tiie  assessments,  and  fur- 
ther provided  tnat,  should  a  member  neglect  to 


so  pay  assessments.  It  shall  become  the  duty 
of  the  secretary  to  notify  tin  member  before 
the  28th  of  the  second  month  by  registered  let- 
ter to  pay  the  assessment  with  costs  within  10 
days  after  sucb  28th  day,  otherwise  the  mem- 
ber should  be  striclcen  from  the  roll,  and  that 
the  executive  committee  might  grtftit  30  days 
further  time  to  a  member  about  to  be  strick- 
en. The  by-laws  provided  that  every  member 
was  obliged  to  pay  quarterly  the  sum  of  60 
cents  to  the  financial  secretary,  and,  upon  fail- 
ure to  do  so,  should  lose  the  benefits  accruing 
from  the  socie^,  and  that  all  members  should 
make  all  payments  promptly  within  the  time 
specified— that  Is,  every  monui  up  to  tiie  28th — 
"otherwise  they  shall  be  out  of  benefit  without 
8i)ecial  notice.  It  was  not  required  as  a 
matter  of  practice  that  dues  be  paid  earlier 
than  assessments;  both  being  rayable  on  or 
before  the  28th  of  each  month.  Held,  that  the 
by-laws  did  not  conflict  with  the  constitution, 
and,  In  order  to  forfeit  a  member's  rights  for 
nonpayment  of  an  assessment,  affirmative  action 
on  the  part  of  the  order  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  |S  1917,  1918;  Dec.  Dig.  |  756.*] 

Error  to  Circuit  Court,  Wayne  Comity; 
Henry  A.  Mandell,  Judge. 

Actitm  by  Elizabeth  Bonlo  against  S(diIUer 
Bund.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  mor.  Affirmed. 

Argued  before  MOORE.  O.  J.,  and 
STEEBB,  McALVAT/BBOOKHI,  STONE, 
and  BIBD,  33. 

John  H.  Dohrman,  of  Detroit,  for  appe- 
lant Oharlee  U  Conlsmi,  ot  Detroit  (George 
X.  M.  Golllor,  of  Detroit,  of  eomuen.  Cor  ap- 
pellee. 

McALTAT,  J.  Plaintiff,  the  beneflclarT 
named  in  a  certain  boieflciary  fund  certifi- 
cate IsBued  to  her  husband  by  the  deCmdant, 
a  mutual  benefit  buuranoe  Bodety,  organised 
and  dolDg  business  under  tiie  laws  of  the 
state  of  Michigan,  brought  suit  against  de- 
fendant to  recover  the  amount  claimed  to 
be  due  her  aa  such  beneficiary.  Joaepb  Bd- 
ward  Boulo,  die  deceased  husband,  waa  Ee- 
ceived  as  a  monber  of  die  local  vraeln  or 
lodge  Na  8,  In  Detroit,  of  Uie  Schiller  Bond. 
February  26.  1907,  and  the  following  certifi- 
cate was  Issued  to  him:  "Schiller  Bond. 
German  Ufe  Insurance  Society  of  tiie  city 
of  Detroit,  county  of  Wayne  and  atate  of 
Michigan,  Incorporated  under  the  laws  of  the 
state.  Benefldary  Fund  Certificate;  Know 
all  mea  by  these  presents,  that  Josqth  EMI- 
ward  Boulo.  baa  been  accepted  aa  a  member 
In  the  Schiller  Bund,  ScbUler  Yereln  Mo^  8, 
and  that  as  such  member,  he  la  entttled  to 
all  the  rights  and  privilege  of  the  bund,  and 
that  after  his  demise  an  amount  not  exceed- 
ing the  sum  of  one  thousand  dollars  iOiall 
be  paid  out  of  the  benefit  fond  of  the  so- 
ciety to  his  wife,  Elizabeth  Bonlo,  In  con- 
formity with  paragraphs  18  and  19  of  the 
constitntlon  of  the  society.  Thla  obligation 
is  only  valid  and  in  force  if  the  above-named 
member  of  the  society  has  In  every  respect 
complied  with  the  levrs  of  the  Sdilller  Bond, 
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and  In  case  of  bla  failure  to  do  so  thla  obli- 
gation to  become  nnll  and  void  and  of  no 
effect  In  testtmony  wbereof,  we,  as  officers 
of  tbe  ezecntlve  committee  of  the  Schiller 
BuDd,  have  hereunto  affixed  the  seal  of  the 
bond,  as  well  as  oar  own  signatures  at  De- 
troit, this  26th  day  of  February,  A.  D.  1007. 
The  President  of  the  EzecatiTe  Committee  of 
the  Schiller  Bund,  Jnllns  Sommerfield.  The 
Secretary  of  the  EzecutlTe  Committee  of  the 
Schiller  Bnnd.  William  Haase.  Signature  of 
tbe  memba:  Joseirik  Edward  Boulo.  Wit- 
ness to  above  signature:  Aogoat  Sievert, 
President  of  Verein  No.  3 ;  Bnteat  Toss,  Sec- 
retary of  Ter^  No.  8."  Be  died  Septun- 
tier  14, 1910.  The  last  paymoit  made  by  him 
to  the  aodely,  as  appears  from  bis  passbook, 
was  on  July  28,  1910^  Tbe  trial  resisted  in 
a  Indgnwt  In  favor  of  plaintiff  upon  a  di- 
rected verdict  for  9897.00;  A  like  motion 
made  hj  defendant  at  the  same  time  was  de- 
nied, and  later  a  motUm  for  a  new  trial  was 
also  dcsiied. 

Tbe  case  Is  here  for  review  upon  a  writ 
or  error.  Tbe  brief  of  defaidant  and  appel- 
lant is  confined  to  a  dlscuaelon  of  the  error 
assigned  upon  the  dlrectim  at  a  verdict  toe 
Idalntur.  The  determination  of  this  ques- 
tion rests  entirely  upon  the  construction  glv- 
«  to  tbe  provlslona  of  the  constitution  of 
tbe  above  corporation  and  tbe  by-laws  of  the 
T&nAa  or  local  lodge  No.  8,  at  whtdi  deceased 
was  a  member.  It  appears  from  tbe  notice 
attached  to  the  plea  that  defendant  relies 
npon  tbe  dalmed  fftllure  by  plalntUTs  dece- 
dent to  pay  assessment  No.  180  of  the  month 
of  August,  1910,  before  the  28th  day  of  said 
month  or  at  any  time,  and  that  thereby  at 
the  time  of  his  death  he  was  not  entitled  to 
any  benefit  under  his  certificate  which  had 
liecome  null  and  void  by  his  failure  to  com- 
ply wltt^  the  requirements  of  the  constitution 
and  by-laws  of  the  defmidant  It  Is  an  ad- 
mitted fact  upon  the  record  that  plalntUTs 
decedent  died  on  the  date  mentioned,  and  no 
question  is  raised  as  to  proofs  of  death  or 
proper  presentetion  of  plaintiff's  claim  under 
this  certificate  as  beneficiary,  or  that  he  was 
in  arrears  for  nonpayment  of  any  other  as- 
sessment, and  one  payment  of  CO  cents  (or 
qoarterly  does.  The  following  provisions  of 
tbe  constitution  and  by-laws  require  consid- 
eration : 

"Article  17.— Membership. 

"Subsec.  m. — Every  member  of  the  bund 
^ball  receive,  after  initiation,  a  certificate  of 
bis  or  her  class,  duly  executed,  and  shall 
signify  his  or  her  acceptance  of  the  laws  of 
the  bund  with  his  or  her  full  tignatnre. 

"Subsec.  n.— Every  member  Is  obliged  to 
pay  all  assessments  called  by  the  executive 
committee  pr(»nptly,  failure  to  do  so  for- 
feits all  rights  and  privileges  as  a  member." 

"Subsec.  V. — A  member  falling  to  pay  dues 
to  the  society  within  the  prescribed  time 
shall  lose  benefits  in  the  bund  as  well  as  a 
memtwr  not  paying  tbe  assessments." 


"Artlde  20. 

"The  assessments  are  called  by  the  execu- 
tive committee  and  not  more  than  one  assess- 
ment  shall  be  called  for  each  death.  The 
executive  committee  ehall,  however,  have 
power  to  call  an  assessment  every  six  months 
for  the  purpose  of  establishing  a  reserve 
fund.  One  assessment  per  month  shall  be 
levied  without  further  notice  until  the  re- 
serve fund  shall  have  reached  tbe  required 
amount.  After  the  reserve  fund  has  reached 
tbe  required  amount  the  mceeutlve  commit- 
tee may  relinquish  this  rule.  Should  a  mem- 
ber fall  to  pay  an  assessment  within  the 
time  specified*  such  member  shall  be  out  of 
benefit,  but  thirty  days  time  may  be  given 
to  pay  the  arrearages  and  If  paid  within  this 
time  the  mouber  shall  again  be  considered 
In  good  standing  from  the  date  <tf  vaxii  pay- 
ment Should  a  member  n^ect  to  pay  tbe 
assessments  daring  this  time  It  shall  become 
the  dut7  of  tb»  secretary  to  notify  the  mem- 
ber before  the  26th  day  of  the  second  month 
by  roistered  letter  to  pay  tbe  assessment 
together  with  60c  tor  costs  within  tm  days 
after  tbe  28th  day  of  the  second  numUi, 
otherwise,  the  member  shall  be  stricken  from 
the  rolL  The  executive  cmumlttee  may  grant 
thirty  days  turtbet  time  to  a  member  about 
to  be  8trl(*en.  The  executive  committee  shall 
have  itower  to  eaU  assossmente  in  all  cases 
where  It  shall  consider  It  for  tbe  benefit  of 
the  bnnd  to  see  that  two  full  assessmente  be 
on  band  and  ready  for  payment  at  aU  times 
in  the  beneficiary  fund.  The  final  aeDoant* 
tog  of  an  assessmoit,  or  determining  the 
amount  of  the  respective  beneficiary  shall 
teke  place  60  days  after  calling  tbe  assess- 
ment tbrou^  the  secretary  of  the  bund.** 

The  ftdlowlng  by-laws  of  Verein  No.  8, 
Schiller  Bund,  were  put  In  evidence  and  are 
material : 

"Paragraph  16.  To  cover  the  necessary  cost 
of  management,  every  member  is  obliged  to 
pay  quarterly  in  advance  the  sum  of  60c 
to  the  financial  secretory.  Upon  failure  to 
do  so  the  member  loses  all  benefits  accruing 
from  tbe  bund. 

"Paragraph  16.  All  members  are  to  make 
all  payments  promptly  to  the  financial  secre- 
tary within  the  time  specified,  that  is,  every 
month  up  to  the  28th,  otherwise  they  shall 
be  out  of  benefit  without  special  notice." 

The  record  shows  from  the  passbook  of 
plaintltTs  decedent  that  from  the  time  of 
his  Initiation,  February  14,  1907,  up  to  and 
Including  July  28,  1910,  his  InitiaUon  fee 
and  all  assessments  in  serial  number  from 
134  to  179,  Inclusive,  and  all  quarterly  dues 
which  were  charged  against  him,  with  the 
exception  perhaps  of  the  quarter  beginning 
July  1,  1910,  were  paid  and  receipted  for 
by  E.  Vosa,  financial  secretary  of  verein. No. 
3.  These  payments  are  not  disputed.  They 
were  made  by  the  deceased  at  his  house 
to  a  Mr,  Schultz,  at  tbe  time  vice  presldrat 
of  the  above  verein,  who  took  the  book  and 
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tbe  money  to  tbe  secretary,  wbo  ^tered  the 
payments  and  signed  bis  name. 

Appellant  claims  that  tinder  the  proTlslona 
of  the  by-laws  above  quoted  deceased,  not 
baring  paid  assessmrait  No.  180  when  due 
on  tbe  2Sth  day  of  August,  1910.  forfeited 
all  right  and  privilege  of  benefit  as  a  mem- 
ber; that  these  provisions  are  self -executing. 
Subsection  "n"  of  artl<de  17  of  the  constitu- 
tion, already  quoted,  makes  provision  for  the 
payment  of  all  assessments  promptly,  and 
failure  to  do  so  forfeits  all  rights  and  privi- 
leges as  a  member.  Subsection  "v,"  also 
Above  quoted,  provides  that  failure  of  a 
member  to  pay  dues  "within  tbe  prescribed 
time  shall  lose  the  beneflta  In  tbe  bund  as 
vrell  as  a  member  not  paying  assessments." 
Article  20  of  the  conatltutlon  of  the  bund« 
above  quoted,  provides  explicitly  for  all  as- 
sessments wbicb  may  be  called  by  the  exec- 
utive committee,  the  only  body  authorized 
to  make  any  assessments,  as  follows:  (1) 
Not  more  than  one  assessment  shall  be  called 
for  each  dratb.  (2)  Tbe  executive  committee 
shall  have  power  to  call  an  assessment 
every  six  montbs  for  the  purpose  of  estab- 
Usblng  a  reserve  fond.  &)  "One  assessment 
per  month  shall  be  levied  without  fnrtber 
notice  until  the  reserve  fund  shall  have 
reached  the  required  amount"  Tbea  said 
ccmuoittee  may  relinqalah  its  role.  Article 
iiO  of  tbe  constitution  also  ^vides  that 
"should  a  member  fall  to  pay  an  assessment 
within  tbe  time  spedfled  such  member  shall 
be  out  of  benefit,  but  thirty  daj^  time  may 
be  given  to  pay  tbe  arrearages  and  it  paid 
within  this  time  tbe  member  shall  again 
be  considered  in  good  standing  from  tbe 
date  of  said  payment."  Further  provision 
is  made  as  follows:  "Should  a  member 
neglect  to  pay  the  assessments  during  this 
time  it  shall  become  the  duty  of  tbe  Secre- 
tary to  notify  tbe  member  before  the  28th 
day  of  the  second  month  by  registered  letter 
to  pay  the  assessment  together  with  SOc 
for  costs  within  ten  days  after  tbe  28tb  day 
of  the  succeeding  month,  otherwise  the 
member  shall  be  stricken  from  tbe  roIL" 
By  this  constitutional  provision  a  positive 
duty  Is  imposed  upon  the  society  through 
its  secretary  to  notify  a  dellnquoit  member 
in  tbe  manner  pointed  out  to  pay  such  as- 
sessment with  costs  before  bis  benefits  be- 
come forfeited.  In  this  case  this  duty  was 
not  performed.  Petherick  v.  Order  of  Amar- 
anth, 114  Mich.  420,  72  N.  W.  262;  Dick 
V.  Order  of  Amaranth,  150  Mich.  216,  113 
N.  W.  1125. 

The  whole  contention  of  appellant  rests 
upon  tbe  provisions  of  the  by-laws  15  and 
16,  above  quoted,  regarding  payment  of 
dues  and  assessments ;  It  being  claimed  that. 
If  such  payments  are  not  made  on  or  before 
the  28th  of  the  mouth,  all  benefits  are  for- 
feited. If  this  contention  Is  correct,  these 
by-lawa  are  directly  In  conflict  with  tbe 
provisions  of  article  20  of  tbe  constitution. 


which  we  have  restated  at  laigtb  for  the 
purpose  of  ascertaining  whether  there  Is  a 
conflict  between  these  provisions,  or  whether 
they  can  be  reconciled.  Paragraph  15  of  the 
by-laws  quoted  fixes  the  quarterly  dues  at 
60  cents,  payable  quarterly  in  advance. 
"Upon  failure  to  do  so  a  member  loses  all 
benefits  accruing  from  the  bund."  Para- 
graph 16  requires  members  to  make  all  pay- 
ments promptly  within  the  time  specified ; 
"that  is,  every  month  up  to  the  28th,  other- 
wise they  shall  be  out  of  benefit  without 
special  notice." 

[1]  The  clear  provisions  of  the  constitu- 
tion of  the  order  of  which  deceased  was  a 
member  must  be  considered  as  Its  fundament- 
al law,  and  if  by  a  fair  construction  tbe 
provisions  of  these  by-laws  cannot  be  rec- 
onciled therewith  the  fundamental  law 
must  govern.  These  provisions  of  tbe  con- 
stitution require  affirmative  action  on  the 
part  of  the  local  body.  In  the  instant  case 
no  such  action  Is  claimed  to  have  been 
taken.  On  tbe  contrary,  it  is  insisted  that 
no  action  Is  required. 

[1]  In  our  atflaSoa  tbe  by-laws  may  be 
constmed  to  be  in  barmoi^  with  the  funda- 
mental lav  of  tbe  ord«r.  In  support  of 
this  constmetion  we  find  ^t  tbe  two  by- 
laws relied  upon  by  appellant  are  upon  the 
same  subjects  as  subsectlona  "o."  and  *V* 
of  article  17  of  tbe  constitution,  above  Quot- 
ed, and  In  terms  tbey  are  v^  similar.  It 
is  evldfflit  that  the  local  body  bad  in  mind 
in  tbe  enactmoit  of  these  by-laws  tbe  provl- 
sions  of  the  constitution  upon  these  matters, 
and  it  will  be  presumed  that  the  Intuition  was 
to  be  in  accfHrdwiUiBncb  provisions.  Tbecon* 
stitntlonal  i^wrlBlons  <xC  artUde  17,  being 
subdivisions  *V  and  *V'  must  be  read  to- 
getlier  and  in  connection  also  wliJi  the 
provisions  of  artide  2CK  rdatlTO  to  tbe  ne- 
cessity of  notice  to  be  given  to  a  delinauoit 
member.  I^iese  paragraphs  of  article  17  of 
tbe  constitution  provide  that  a  member 
delinqu«it  in  payment  of  assessments  and 
one  delinquent  for  nonpaynuait  of  dues  are 
to  be  treated  alike  b^re  rights  to  benefits 
are  forfeited.  This  is  made  clear  from  a 
reading  of  the  subsection  relative  to  dues, 
which  provides  that  a  delinquent  "cdiall  lose 
benefits  in  the  bund  as  well  as  a  member 
not  paying  assessments,"  a  reasonable  in- 
terpretation of  which  would  be  "in  the  same 
manner,"  or  "under  the  same  conditions," 
"as  a  memt>er  not  paying  assessments."  In 
further  support  of  this  construction  we 
find  that  payments  under  both  by-laws  were 
treated  exactly  alike.  Attention  is  called  to 
the  evidence  In  the  record,  which  shows 
that  It  was  not  expected  or  required  that 
dues  should  be  paid  earlier  than  assessments, 
but  both  were  paid  and  accepted  on  or 
before  the  28th  of  each  month.  This  has 
been  the  practical  construction  given  to 
these  by-laws  by  tbe  officers  and  members 
of  this  order. 
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In  tbe  Instant  cas^  as  already  determined, 
affirmative  action  on  the  part  of  the  order 
was  required  to  be  taken  before  the  r^ht 
of  a  member  to  benefits  could  be  forfeited. 
It  is  admitted  that  no  such  action  was  ever 
taken. 

We  agree,  therefore,  with  the  conclusion  of 
the  trial  conrt  that  the  right  of  the  deceased 
and  his  benefidarr  to  benefits  under  the 
certificate  in  question  had  not  been  forfeited, 
and  that  plaintiff  was  entitled  to  recover. 
TChe  trial  conrt  was  not  in  error  In  directing 
a  verdict  for  the  plaintiff  for  the  amount 
stated. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 


BOWBN  T.  CHANDLEB. 

<Bapreme  Ck>nrt  of  Mfcbljan.   Nor.  8;  1A12.) 

l-JTam.    (I  90*)— EviDEKcs— Motion  to 
Stkikx  Out — ^Negessitt. 

A  party  who  desires  to  have  a  part  of  an 
answer  of  a  witness  stricken  ont  must  make  a 
motion  therefor,  and  a  mere  exception  is  in- 
sofficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  235k  286,  288-240,  ai2;  Dec.  Dig.  | 
flO>3 

2.  Fbattds,  Statutk  ov  (}  ISO*)— Etidkitov- 

ADlOSaXBIUTT. 

In  an  action  in  asBanmsit  for  the  value  of 
an  engine  which  plaintiff  deHTered  to  defend* 
ant  in  exchange  for  real  estate  based  on  the 
failore  of  defendant  to  convey  the  real  estate, 
evidence  of  an  oral  contract  for  the  convey- 
ance of  the  real  estate  in  exchange  for  the 
engine  was  admlasible  as  bearing  on  the  re- 
lations of  tiie  parties  anA  on  the  qaestlon  of 
delivery  to,  and  acceptance  bj,  defendant  of 
the  engine,  thongfa  the  contract  was  void  bs- 
cause  not  In  writing. 

[Ed.  Note.— For  other  caeeB,  see  Fronds, 
Sutute  of,  Gent.  Dig.  H  280-282;  Dec.  Dig. 
{  130.*1 

Z.  Afpsal  Airn  Easoa  ({  743*)— Quisnoirs 

BKvnwASLK— Bkcobo  . 

Where  no  reference  is  made  to  the  record, 
a  criticism  based  on  the  conduct  of  coonBel 
will  not  be  considered  by  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
E^Tor.  Cent  Dig.  H  2990,  SOU;  Dec.  Dig.  1 
748.*3 

4.  ASVEAJ*  AHD  BBBOB   ({  1060*)— HaBMLEBS 

Ekbob— ^Cbboneoub   Adiossioh    or  Dvx- 

DBKCX— ConCLUSIOH  Or  WlTOESS. 

Where,  in  assumpsit  for  the  value  of  an 
engine  which  plaintiff  had  delivered  to  defend' 
ant  in  exchange  for  real  estate  which  defend- 
snt  had  failed  to  convey,  the  Issnes  involved 
acceptance  by  defendant  of  the  engine,  the  ad- 
misnon  of  the  testimony  of  a  witness  as  to 
a  c<mversatlon  between  the  parties  that  de- 
fendant seemed  desirous  of  buying  the  engine, 
that  the  parries  apoke  about  a  deal  for  some 
land,  that  defendant  stated  he  would  have  his 
foreman  look  at  the  engine  and  if  it  was  satis- 
factory he  would  make  the  deal,  and  that  that 
was  toe  way  the  witness  undersfood  It,  was 
not  reversible  error  on  the  ground  that  the 
testimony  stated  the  conclusion  of  the  witness. 

IBA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  'Dig.  U  1068,  1060,  4153-4167, 
4106;  Dec.  Dig.  I  1060.*] 


5.  PUADIRG  (I  869*)— ELEOnOir  or  COUHTB 

— Failubb  to  Rbquirb. 

Where  the  counts  of  the  declaration  were 
good,  there  was  no  error  because  of  plaintiff's 
uilure  to  elect  on  which  count  he  would  rely 
for  a  recovery, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1199-1209;  Dec  Dig.  {  36».*] 
Q.  Sales  (J  182*)— Deuvbbt— Acceptancb. 

Whether  the  acts  of  A  buyer  of  an  engine 
done  after  delivery  thereof  amounted  to  an  ac- 
ceptance held,  under  the  evidence,  tor  the  jury. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  492-495;  Dec  Dig.  |  182,*] 

Error  to  Circuit  Court,  Cheboygan  Coun- 
ty; Frank  Shepherd,  Judge. 

Action  by  David  Bowen  against  Merrltt 
Chandler.  There  was  a  judgment  for  plain- 
tur,  and  defokdant  brings  error.  Affirmed. 

Argued  before  MOOBE,  a  J.,  and  STEESEtB, 
McAIiVAY,  BROOKE,  KUHN,  STONE,  OS- 
TBANDEB,  and  BIRD,  JJ. 

Etenzjr,  Henzy  ft  Heoty,  of  Alpena,  for  aSh 
pellaut  a  S.  B^Uey,  of  Obeboygan,  for  ai^ 
petlee^ 

KUHN,  J.  This  is  an  action  brought  In 
assumpsit  to  recover -the  value  of  an  engine 
and  boiler,  wbldi.  It  is  claimed,  was  ex- 
changed by  the  plaintiff  with  the  defoidant 
for  certain  real  eatat&  The  declaration  filed 
In  the  cause  contains  the  following  count: 
"For  that  wbereaa,  said  defendant,  b^re 
the  conunencement  ot  said  suit,  was  Indebted 
to  plaintiff  in  the  Bum  of  fSOO  lawful  money 
of  the  Dnlted  States  for  divers  goods,  wares, 
and  mer^andlse  of  the  said  plaintiff,  to  wit, 
one  engine  and  boiler,  theretofore  delivered 
to  the  defendant  at  his  special  Instance  and 
request  undor  contract  of  exchange  of  prop- 
arty  In  that  aaffl  defendant  then  and  there 
promised  to  deed  to  said  plaintiff  certain  real 
estate  situate  In  the  county  of  Cheboygan 
and  state  of  Michigan,  and  In  exchange  there- 
tor  plaintiff  waa  to  deliver  said  engine  and 
boiler,  and  that  said  plaintiff  did  deliver  said 
engine  and  boiler  to  said  defendant,  and  then 
and  there  (m  numerous  occasions  requested 
said  defendant  to  transfer  said  real  estate  to 
said  plalntlfl,  and  that  he  then  and  there 
neglected  and  refused  so  to  do,  and  has  ever 
since  retained  said  engine  and  boiler,  to 
plaintiff's  damage  of  $300,  and  therefore  said 
suit  is  brought"  In  addition  to  this,  the  dec- 
laration contains  the  common  counts.  The 
bill  of  partteulars  filed  also  claimed  taxes 
for  the  year  1SS5  amounting  to  $55.  The 
defendant  pleaded  the  general  Issue  and  the 
statute  of  limitations  as  to  the  item  of 
taxes.  No  evidence  was  offered  with  refer- 
ence to  the  taxes.  On  trial  bad  a  verdict  was 
rendered  in  favor  of  the  plaintiff  In  the  sum 
of  $280.25.  and  defendant  reviews  Judgment 
had  thereon  in  this  court  by  writ  of  error. 
The  deal  which  gave  rise  to  this  controversy 
was  had  some  time  In  1908.  There  is  con- 
siderable conflict  In  the  testimony  as  to  what 
the  understanding  of  the  parties  was.  At 
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that  time  the  engine  and  boiler  was  at  the 
foundry  and  madilne  shop  ot  Henry  Deane 
for  repairs. 

David  Bowen  testified  with  reference 
thereto  aa  follows:  "I  met  Mr.  Chandler,  and 
I  told  him  that  I  woold  like  to  trade  him 
this  engine  for  a  quitclaim  deed  of  the  S.  % 
of  the  N.  B.  ^  of  section  36,  town  36  N.. 
range  1  E.  He  said  he  would  send  Mr.  Min- 
nlck  to  look  at  the  boiler  and  engine,  and, 
if  It  suited  Mr.  Mlnnlck,  that  he  would  make 
a  trade.  He  sent  him,  and  I  went  down  with 
Mr.  Mlnnlck,  who  looked  it  over  and  said 
that  he  would  take  It  out  and  try  It  for  five 
or  six  days,  and,  If  It  did  the  work,  that 
they  would  keep  It,  and  they  did  keep  It 
for  about  three  years.  I  was  not  there  at 
the  time  Mr.  Chandler's  man  took  the  holl- 
er and  engine  away.  I  told  Mr.  Deane  to  de- 
liver It  to  him.  The  boiler  and  engine  was 
at  the  foundry,  and  Deane  was  the  foundry 
man.  It  has  been  there  practically  all  win- 
ter. *  *  *  I  agreed,  If  he  would  deed  this 
land  over  to  me,  to  turn  over  to  him  this 
engine  and  boUer  any  time  for  It  That  was 
the  talk  I  had  with  him.  That  contract  be- 
tween Chandler  and  myself  was  not  In  writ- 
ing. I  expected  him  to  turn  the  deed  over 
every  day.  I  oenr  bad  any  contract  In  writ- 
ing wltb  him  in  r^ard  to  the  engine  and 
holler.  When  I  had  tbia  talk  witb  Chand- 
ler, there  was  nottalng  said  abont  the  price 
of  the  engine.  He  was  to  deed  me  that  piece 
of  land,  and  give  me  enongb  to  straightfin 
up  with  Deane  U  it  suited  blm.  And  be 
kept  It*' 

Merrltt  Chandler,  the  defendant,  testlfled 
as  follows:  "Q.  Did  yon  ever  have  an  agree- 
ment with  Bowen  by  wblcb  yon  were  to  deed 
him  a  descrlirtJon  of  land  wblch  he  mention- 
ed and  take  in  pay  therefor  tbla  boiler  and 
engine?  A.  Not  completed;  no,  sir,  not  com- 
pleted. Q.  Did  you  ever  have  any  agreement 
by  which  yon  purchased  this  boiler  and  en- 
gine? A.  No,  sir;  anything  further  than  talk- 
ing of  doing  It,  or  taking  It.  Q.  What  talk 
did  you  have  with  ilr.  Bowen  In  regard  to 
the  engine  and  boiler,  and  this  land?  A.  t 
don't  remember  that  we  had  any  until  after 
the  engine  had  been  taken  out  to  the  farm ; 
but  it  was  about  that  time — soon  afterwards, 
and  possibly  before,  as  he  states.  Q.  Do 
you  remember  the  circumstances?  A.  Oh, 
yes ;  I  remember  the  circumstances.  I  know 
It  was  to  be  taken  there — I  don't  know  when 
it  was  taken — didn't  know  until  it  had  been 
there  several  days.  Q.  Go  on  with  your  state- 
ment of  your  talk,  A.  Why,  after,  if  the  en- 
gine proved  satisfactory,  we  was  to  make  a 
deal  on  the  land.  The  engine  was  tried  for 
about  a  week,  or  three  or  four  days,  sawing 
wood,  and  then  my  foreman  told  me,  I  ask- 
ed him  If  it  was  satisfactory,  and —  The 
Court:  State  whether  or  not  it  was  satis- 
factory to  him.  A.  It  was  not  satisfactory. 
The  Court:  I  quote  his  testimony  correctly, 
do  I — that  his  conversation  with  Mr.  Bowen 


was  that  it  should  be  satisfactoryt  la  that 
what  Mr.  Chandler  swore  to?  What  did  he 
say  his  conversation  with  Hr.  Bowen  was? 
Mr.  Hull:  Ttiat  the  engine  was  to  be  satis- 
factory? .  Yes,  sir;  that  the  engine  wa» 
to  be  sadsfaetory.  I  never  had  a  contract 
with  Bowen  In  writing.  Q.  Was  there  any- 
thing further  said  In  regard  to  this  deal  of 
the  land?  Was  that  the  complete  deal  which 
yon  have  stated?  A.  No,  sir;  there  was  an 
after  consideration.  On  account  of  this  en- 
gine not  being  satisfactory,  I  proposed  to  Mr. 
Bowen  that  he  deed  me  the  water  privileges, 
water  rights  of  flooding  certain  lands  that  he 
had  along  Black  river,  and  that  was  it  I 
said:  'As  soon  as  yon  get  that  deed  so  that 
you  can  give  me  a  good  deed.'  (He  only  had 
a  tax  title  at  that  time  on  part  of  the  land.) 
I  said:  'As  soon  as  yon  get  that  completed 
and  right,  we  will  make  the  deaL  I  will 
make  the  deed  to  you  for  the  other  land,  and 
the  engine  could  be  put  In  as  part  of  the 
deal.*  That  is,  It  would  be  considered  in 
the  deal.  Q.  Do  yon  know  how  much  the 
engine  was  used  on  your  term?  A.  I  don't 
know  of  its  being  used  only  3  or  4  days  In 
sawing  wood.  Q.  Why  wasn't  the  oiglne  re- 
turned? A.  Nobody  asked  me  to  return  It. 
I  was  not  requested  to  return  It"  The  de- 
fendant asks  for  a  reversal  of  tbe  Jndgment 
rendered,  aUeglng  by  assignments  of  error 
that  the  court  erred  in  four  particidars:  (1) 
In  respect  to  the  admission  and  rejection  of 
evidence.  Ci)  Because  he  denied  the  motion 
on  behalf  oC  tbe  defendant  for  a  direction  of 
a  TOdict  Because  tbe  coort  erred  In  npt 
requiring  the  plaintiff  to  elect  whether  re- 
covery should  be  had  under  the  special  or 
common  counts.  (4)  Because  the  court  er- 
roneously charged  the  jury  witb  respect  to 
tbe  law  Involved  In  the  cause. 

Admission  and  Rejection  of  Evidence. 

[1]  <a)  plaintiff,  while  being  cross-exam- 
ined, was  asked:  "Q.  Did  you  ever  tell  Mr. 
Mlnnlck  not  to  turn  thla  engine  over  to  any 
one  while  It  was?  A.  No.  Why  didn't  you 
bring  Mlnnlck  down  or  give  us  a  chance  to 
get  him?"  The  latter  part  of  the  answer 
was  excepted  to,  but  no  motion  was  made 
to  strike  It  out  Such  a  motl<m  should  have 
been  made  if  counsel  desired  to  have  It 
stricken. 

[2]  (b)  Counsel  moved  to  strike  out  all  the 
testimony  relative  to  the  sale  of  real  estate 
because  it  was  not  In  writing.  This  testimo- 
ny was  brought  out  when  witnesses  were 
testifying  as  to  the  verbal  agreement,  and, 
while  It  Is  true  that  no  recovery  could  be 
had  on  the  contract  Itself  and  the  verbal 
contract  Is  void  because 'not  In  writing,  stUt 
It  was  proper  to  show  what  the  verbal  con- 
tract was  as  bearing  upon  the  relations  of 
tbe  parties  and  upon  the  question  of  a  de- 
livery to  and  the  acceptance  by  the  defend- 
ant of  the  property  in  controversy. 

in  (c)  Criticism  is  made  of  conduct  of 
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coansel  In  asking  of  the  defendant  wby  a 
witness  was  not  brought  to  conrt  No  ref- 
erence Is  made  to  the  record,  and  we  will 
not  consider  It.  Zimmerman  Mfg.  Co.  v. 
Dolpb,  104  Mich.  281,  62  N.  W.  m 

[4]  (d)  TUden  Ratllff,  a  witness,  In  testi- 
fying as  to  a  talk  between  plalntUf  and  de- 
fendant, said:  "Mr.  Bo  wen:  Mr.  Chandler 
seemed  to  me  he  wanted  to  bay  the  engine, 
and  they  spoke  something  about  a  deal  for 
some  land,  and  Mr.  Chandler  said  he  would 
bare  his  foreman,  Mr.  Mlnnlck.  look  at  the 
«i^ne,  and,  if  It  was  satisfactory  to  him,  he 
n-onld  make  the  deal,  Is  the  way  I  under- 
stood It"  The  refusal  of  the  conrt  to  strike 
oat  this  testimony  on  motion  made  by  coun- 
sel because  it  stated  a  condoslon  la  not  re- 
Tersible  error. 

Election  of  Counts. 

[SJ  Connsel  for  appellant  In  his  brief  says; 
"Undoubtedly,  if  both  counts  were  good, 
plaintiff  would  hare  a  right  to  rest  on  either 
or  both."  Both  counts  are  good,  and  no 
HTor  WM  made  because  of  fkiilnre  to  elect 

Failure  to  Direct  Verdict  and  Ohaxge 
of  the  Covrt 

[I]  Aa  there  is  no  question  about  the  de- 
iirery  of  the  properftf  to  the  defendant,  It 
seems  to  us  that  the  sole  question  Involved 
in  tills  controversy  vras  whether  the  conduct 
of  the  defendant  or  his  agents  with  refer- 
ence to  the  boiler  and  engine  after  delivery 
amounted  to  acceptance.  It  is  unquestioned 
that  they  were  In  possession  of  the  defendant 
for  about  three  years,  and  the  plaintiff  tes- 
tified: "Up  to  March,  1911,  Mr.  C!handler 
used  the  engine  on  his  farm  pumping  water 
and  cutting  wood,  and  doing  anytiiing  he 
wanted  to  use  power  for.  Mr.  Chandler's 
farm  is  a  mile  and  a  half  north  from  the 
foundry.  I  saw  It  at  his  farm  at  different 
times.  Up  to  the  time  that  I  commenced 
salt  Mr.  Chandler  used  the  boiler  and  en- 
gine on  the  farm,  pumped  water  with  It,  and 
cut  wood— anything  that  he  wanted  to  use 
power  for."  TUden  Batllff  testified:  "I  have 
seen  the  engine  in  Mr.  Chandler's  barnyard 
In  1906  and  1909  cutting  wood."  While  the 
defendant  tesdfied  that  he  only  knew  of  the 
engine  being  used  three  or  four  days  In  saw- 
lug  wood,  still  the  question  of  whether  his 
acts  amounted  to  an  acceptance  was  properly 
snbmltted  to  the  Jury. 

"If  one  sends  or  delivers  goods  to  another, 
under  circumstances  which  Indicate  that  a 
Kale  is  Intended,  but  no  price  is  named,  and 
the  other  uses  or  otherwise  deals  with  them 
as  his  own,  a  sale  for  a  reasonable  price  is 
implied."  35  Gyc.  69.  In  the  case  of  Caul- 
kins  V.  Hellman,  47  N.  Y.  452,  7  Am.  Rep. 
461,  dted  by  counsel  for  appellant,  the  court 
said:  *Tbe  receipt  of  the  goods,  without  an 
acceptance,  Is  not  snfilclent.  Some  act  or 
conduct  on  the  part  of  the  vendee,  or  his 
aothorized  agent,  manifesting  an  intention 


to  accept  the  goods  as  a  performance  of  the 
contract,  and  to  appropriate  them,  is  re- 
quired to  supply  the  place  of  a  written  con- 
tract" This  question  has  been  passed  upon 
by  this  court  in  the  case  of  Photographic 
Co.  V.  Fisher,  81  Mich.  137,  45  N.  W.  681, 
and  cited  with  approval  in  the  case  of  K&3- 
drlck  V.  Hochradel,  167  Mich.  179,  132  N.  W. 
521.  It  is  practically  a  parallel  case.  There 
was  in  that  case  a  verbal  agreement  for  the 
exchange  of  personal  property  exceeding  $50 
in  value  for  real  estate.  The  court  said  at 
page  142  of  81  Mich.,  at  page  663  of  45  N. 
W.:  "It  is  conceded  that  the  contract  for 
the  exchange  of  the  real  estate  is  void,  be- 
cause not  in  writing.  It  Is  also  conceded 
that  the  contract  for  the  exchange  of  the 
goods  is  void,  not  being  In  writing,  and  the 
value  being  above  900,  and  no  part  of  the 
purchase  price  paid,  unless  there  has  been  a 
delivery  of  the  whole  or  a  part  of  the  goods 
and  an  acc^tance.  It  is  clearly  settled  that 
both  acceptance  and  actual  receipt  are  neces- 
sary, and  the  burden  of  proving  them  rests 
upon  the  person  trying  to  set  up  the  con- 
tract Tliey  are  both  facts,  and  the  circum- 
stances which  go  to  make  up  acceptance  and 
actual  rec^pt  are  for  the  Jury.  8  Cyc.  730." 
We  have  carefully  examined  the  Instruc- 
tions to  the  Jury  of  the  learned  trial  Judge, 
and  cannot  find  any  ambiguity  which  could 
mislead  them  as  to  matters  submitted  to 
them  for  their  determination. 

We  find  no  reversible  error  In  the  record, 
and  the  Jadgment  la  affirmed,  with  coats. 


LAKE  T.  HOUGHTON  CIRCUIT  JUDGE. 
(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

1.  Mandamus   (|  164*)— Arbwsb— Conclu- 
siveness. 

Where,  in  mandamus,  no  issue  of  fact  is 
made,  the  respondent's  answer  must  be  ac- 
cepted as  true. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S5  344-560;  Dec.  Dig.  §  164.»] 

2.  Mandamus  (S  20*)— Reuedt— Iukgular- 

mES  IN  PROCBBDINQS. 

Mandamus  will  not  lie  to  set  aside  the 
action  of  the  lower  court  on  account  of  irregu- 
larities in  proceedings  which  were  waived  in 
that  court,  or  for  defects  which  are  not  ju- 
risdictional, or  which  do  not  otherwise  affect 
the  very  right  of  relator. 

[Ed.  Note.--For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  62;  Dec.  Dig.  g  26.*] 

3.  DivoBcr  (I  269*)— Obdeb  tok  Alimoft— 

Validittc— Objectiohb— Waiveb. 

-  A  defendant  in  a  suit  for  divorce  who  on 
order  to  show  cause  why  he  should  not  be 
adjudged  guilty  of  contempt  for  failing  to  paj- 
alimony  as  ordered  does  not  question  the  form 
of  the  order  for  alimony,  the  form  of  the  de- 
mand on  him,  or  the  validly  of  any  of  the 
Items  for  payment  of  which  the  demand  watt 
made,  must  be  deemed  to  have  waived  sucb 
objections,  and  he  cannot  complain  of  an  order 
adjudging  him  guU^  of  contempt  on  sucb 
grouQds. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  756-763;  Dec.  Dig.  %  269.*] 
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4.  DivoBOB  (}  209*)— Aui«>ifT--QBins— Bbq- 

U18ITES. 

An  order  in  a  suit  for  divorce  for  the 
payment  by  the  husband  of  necessary  court  ex- 
penses and  witness  fees  as  they  Bhall  accrue 
is  snfficiently  definite  to  aostain  an  order  for 
contempt  for  failure  to  make  such  payments. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  7S6-76S;  Dee.  Dlff.  i  269.*] 

5.  DiVOBCB  (i  269*)— NORFATUNT  OF  AU- 
MONY— PBOOEEDXKOB  TO  PDHIBH  FOB  CON- 
TEMPT. 

The  court  in  a  anlt  by  a  wife  for  divorce 
made  an  order  for  alimony  and  allowance  for 
expenses  of  the  suit.  The  husband  did  not 
comply  with  the  order,  and,  on  order  to  show 
cause  why  he  should  not  be  ad^dged  guilty  of 
contempt,  he  defaulted,  and  the  court  announc- 
ed that  an  order  might  be  prepared  convicting 
the   husband   of   contempt     Thereafter  the 

i'udge'  stated  to  the  husoand's  solicitor  that 
le  might  have  a  specified  time  In  which  to 
file  an  answer.  An  answer  attempting  to  ex- 
cuse nonpayment  by  showing  payments  out  of 
his  money  on  hand  to  his  solicitors  and  credi- 
tors was  filed.  Held  that,  though  it  be  as- 
sumed that  the  answer  was  seasonably  filed,  the 
court  was  authorlied  to  adjudge  the  husband 

Oof  contempt  under  Gomp.  Laws,  ||  S12, 
L,  10,893,  10,894,  authorizing  punishment 
for  contempt  for  violation  of  orders  of  court. 

[Eld.  Note.— For  otber  eases,  see  Divorce, 
Gent.  Dlf.  H  7B6-768;  Dec:  IMg.  |  26eL*] 

Mandamns  by  John  Lake  agaliut  tbe 
Houj^ton  drcuit  Jndgi;.  Dcmied. 

Argued  before  MOORE,  G.  J.,  and 
STBERE,  IfcAIiVAT,  BHOOKE,  STONE, 
OSTBANDER,  and  BIRD,  JJ. 

Burritt  &  Burritt,  of  Hancock,  for  r^a- 
tor.  Galbraitb  &  McGoxmack,  of  Calumet, 
for  respondent 

OSTRANDER,  J.  Relator'a  wife  filed  a 
bill  for  divorce,  and  an  injunction  was  ia- 
sued  reetralnii^  relator  from  disposing  of 
his  property,  which  consisted,  in  part,  of 
¥260  in  bank.  Relator  was  employed  and 
earning  $55  per  montii.  Tbe  bill  was  filed 
in  December,  1911,  and  in  January,  1912, 
the  wife  of  relator  (complainant  in  the  di- 
vorce suit)  petitioned  tbe  court  for  alimony 
and  for  an  allowance  for  tbe  expenses  of  her 
suit  Tbe  petition  was  brought  on  for  hear- 
ing on  February  15,  1912,  when  the  court 
made  and  entered  the  following  order : 
"That  the  defendant,  John  Lake,  alias  Jarvi, 
pay  forthwith  to  Messrs.  Galbraitb  &  Mc- 
Gormack,  solicitors  for  tbe  complainant,  the 
sum  of  twenty-five  ($25)  dollars  as  a  reason- 
ble  retainer  fee,  and  tliat  be  pay  to  tbe  com- 
plainant or  to  her  solicitors  the  further  sum 
of  twenty  (?20)  dollars  per  month  on  or  be- 
fore tbe  20th  day  of  each  and  every  month 
commencing  on  the  SQtb  day  of  February, 
A.  D.  1912,  for  tbe  support  and  maintenance 
of  tbe  said  complainant  and  her  minor  child, 
during  the  pendency  of  this  suit,  and  it  Is 
further  ordered  that  he  pay  to  Messrs.  Gal- 
braitb &  McCormack  all  necessary  court  ex- 
penses and  witness  fees  as  they  shall  ac- 
crue and  on  demand."  The  Injunction  was 
so  modified  as  to  release  the  money  in  bank, 


and  thereafter  relator  paid  to  complainant's 
solicitors  $20  In  compliance  with  tbe  order 
for  alimony.  He  also  paid  his  own  solicitors 
$150,  a  doctor's  bill  of  $26.  other  debts  to 
the  amount  of  $50,  purchased  for  himself 
clothing  valued  at  $15,  and  sent  to  Finland 
$36  to  persons  who  ore  there  caring  for  his, 
or  one  of  his,  <Alldren.  A  demand  in  writ- 
ing and  a  certified  copy  of  the  order  grant- 
ing alimony  were  served  on  relator  March 
27,  1912,  but  no  other  demand  was  made  for 
payment  The  demand  was  Itemized  as  fol- 
lows: 

"Calumet,  Hlcbisan,  March  17,  1912. 
Joba  Lake,  allM  John  Jarvl, 

To  Oalbraltli  ft  HcComuck,  Solicitor*,  Dr. 


To  retainer  fee  by  order  of  court   tS  00 

To  nUns  tee,  N.  r.  Kaiser   S  M 

To  James  Byen,  Mrrtng  writ  of  Injunction 

on  Superior  National  Bank   1  W 

To  serving  writ  of  Injunction  and  subpcena 

on  Jobn  Iska,  alias  John  Jarvl   1  TS 

To  serving  writ  of  InJunctlOB,  on  Copper 

CouQtrr  BulldlDC  *  Loan  AM*n   1  n 

To  Mrrlng  petition  Cor  temporarr  allmMiT 

and  notice  of  bearing  on  same   1  7S 

To  tTo  certlfled  copies  order  tor  allmonr, 

pendente  lite,  N.  F.  Kaiser   t  00 

To   Ellen  Lake,  complainant,   alimony  to 

Varob  90.  IS   MOO 


m  26" 

Relator  did  not  pay,  and  was  served  on 
April  16,  1912,  with  a  certified  copy  of  an  or- 
der to  show  cause  why  an  attachment  should 
not  Issue  and  he  be  punished  for  contempt  of 
court.  Copies  of  tbe  affidavits  upon  whl<^ 
the  order  was  based  were  not  served.  Rela- 
tor api>eared  in  .[>erson  and  by  solicitor  on 
the  return  day  of  said  order. 

The  foregoing  statement  of  facts  is  from 
tbe  relator's  petition  for  mandamus,  and  no 
part  of  it  is  in  dispute.  What  occurred  on 
April  23,  1912,  and  thereafter.  Is  not  mach 
but  is  somewhat  in  dispute^ 

[1]  No  isaue  of  fact  having  been  made, 
the  respondent's  answer  must  be  accepted 
for  the  facts.  No  written  answer  to  the  or- 
der to  show  cause  had  been  filed  when  the 
parties  appeared  in  court  on  April  23,  1912, 
and  none  was  filed  that  day.  Relator's  so- 
licitor stated  that  be  bad  known  nothing 
about  tbe  pendency  of  the  proceeding  until 
11  o'clock  of  tbat  day;  that  relator  could 
not  speak  English.  There  was  no  interpret- 
er present  He  asked  permission  to  get  an 
interpreter  and  to  have  relator  sworn  and 
give  his  testimony  concerning  bis  reasons 
for  not  complying  with  tbe  order  for  alimony. 
The  court  declined  to  permit  such  proceed- 
ing, and  announced  tbat  an  order  might  be 
prepared  convicting  relator  of  contempt  of 
court  Thereafter,  and  after  respondent  had 
left  the  bench,  he  stated  to  relator's  solici- 
tor, in  responee  to  his  request,  that  he  might 
have  until  9  o'clock  the  next  morning  to  file 
an  answer,  and,  if  respondent  desired  to 
bear  argument,  be  would  notify  counseL 
The  answer  was  filed,  and  no  further  pro- 
ceedings were  had  until  respondent,  at  Ms 
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ofBce,  signed  the  order  adjudging  relator  to 
be  guilty  of  contempt  Court  was  not  in 
sloD  from  April  23,  1912,  until  May  4,  1912. 
The  order  adjudging  relator  guilty  was  sign- 
ed April  26,  1912.  A  warrant  was  issued 
April  26,  1912,  and  the  relator  was  taken  in- 
to custody  by  tJtke  sberifl  April  80,  1912,  and 
committed  to  the  coanty  Jail,  where  he  was 
when  the  petition  for  mandamus  was  filed 
In  this  court  Relator  moved  to  set  aside  the 
contempt  proceedings,  and  the  motion  was 
denied.  Ijater  relator  was  admitted  to  ball 
upon  his  own  recognizance  pending  tbe  pro- 
ceed in  ga  In  this  court 

We  set  out  here  relator's  answer  in  tht 
contempt  proceeding: 

"(1)  Defendant  answering,  says  that  at 
the  time  the  order  was  made  for  the  pay- 
ment of  temporary  alimony,  nam^y,  $25  so- 
licitor's fee  and  $20  a  month  during  tbe  pend- 
ency of  this  suit  And  other  coats  which 
might  accrue,  this  defendant  had  In  the  Su- 
perior National  Banh  of  Hancock  the  sum  of 
1260;  that  said  money  was  tied  up  by  in- 
junction which  was  modified  on  or  about  the 
15th  day  of  February,  1912,  the  date  of  said 
order;  that  defendant  drew  said  money  from 
the  bank,  paid  his  solicitors,  Burritt  &  Bui> 
ritt,  a  solicitor's  fee  of  $150,  paid  a  doctor 
bill  of  $25,  paid  the  complainant  the  sum  of 
$20,  purchased  some  clothing  for  himself 
which  cost  him  $15,  and  used  tbe  balance  of 
said  amount— too— In  payment  of  debts  tlien 
due. 

"(2)  Defendant,  further  answering,  says 
that  be  is  in  tbe  employ  of  the  Qulncy  Min- 
ing Company,  and  earns  $55  a  month;  that 
he  Is  keeping  house  and  employs  a  servant 
girl  to  do  his  work ;  that  he  has  used  all  of 
his  wages  In  the  payment  of  expenses;  that 
be  has  sent  $36  to  Finland  to  the  people  who 
are  bringing  up  hts  child. 

"(3)  Def^dant  further  says  that  he  has 
some  building  and  loan  stock  which  Is  Ued 
op  by  injunction  of  this  court  and  a  qnantl- 
ty  of  household  furniture  which  Is  also  tied 
up  by  injunction ;  ttiat  be  has  $2.05  in  mon- 
ey; that  the  only  other  personal  property  be 
has  not  tied  up  by  injunction  is  a  watch  of 
tbe  value  of  $10,  which  be  hereby  tenders 
into  court 

"(4)  Defendant  further  says  that  be  is  now 
ander  tbe  treatment  of  a  physician." 

It  is  contended  In  this  court  that  the  con- 
t^pt  proceedings  are  irregular  and  void. 
The  first  objection  made  is  that  tbe  order 
for  alimony  Is  uncertain  In  part  and  being 
In  the  nature  of  an  interlocutory  decree  and 
indgment;  upon  the  nonperformance  of  which 
further  proceedings  may  be  grounded,  cer- 
tainty in  the  thing  to  be  done  or  performed 
is  essential.  It  is  objected,  further,  that  no 
oral  demand  was  made  upon  relator  for  pay- 
ment of  the  money,  and  that  the  order  to 
show  cause  was  not  served  with  copies  of 
tiie  aflldavlte  upon  wblidi  it  was  based.  A 
third  objection  Is  tliat  permission  to  file  an 
answer  amounted  to  a  continuance  of  the 


proceeding,  and  that  no  Judicial  determina- 
tion or  pronouncement  of  relator's  guilt  ap- 
pears. Finally,  It  la  urged  that  the  answer 
furnishes  adequate  reasons  for  failure  to 
perform  the  order  for  payment  of  alimony. 
Substantially  the  same  objections  were  urg- 
ed upon  the  motion  to  set  aside  the  order 
adjudging  relator  guilty. 

[2]  We  are  disposed,  over  the  objection  of 
respondent,  to  entertain  this  proceeding;  It 
appearing  when  the  writ  was  applied  for 
that  relator  was  iraprisoned.  Dillon  v.  Shi- 
awassee Circuit  Judge,  131  Mich.  674,  91  N. 
W.  1020.  But  the  writ  of  mandamus  will 
not  be  Issued  to  set  aside  the  action  of  the 
lower  court  on  account  of  Irregularities  In 
the  proceedings  which  were  waived  In  that 
court,  or  for  defects  which  are  not  jurisdic- 
tional, or  which  do  not  otherwise  affect  the 
very  right  of  relator. 

[3, 4]  It  will  be  noticed  that  in  his  answer 
to  the  order  to  show  cause  why  he  should  not 
be  adjudged  guilty  of  contempt  relator  does 
not  question  the  form  of  the  order  for  ali- 
mony, the  form  of  the  demand  which  was 
made  upon  htm,  or  the  validity  of  any  of 
the  items  for  payment  of  whl(^  the  demand 
was  made.  Consequently,  in  this  proceed- 
ing, such  objections  will  be  treated  as  having 
beoi  waived,  and  nothing  need  be  said  about 
them  beyond  this,  that  we  do  not  regard  an 
order  for  the  payment  of  "necessary  court 
expenses  and  witness  fees  as  they  shall  ac- 
crue" as  so  indefinite  as  to  affect  tbe  validi- 
ty of  the  order.  It  was  said  in  Froman  v. 
Froman,  53  Midi.  681,  18  N.  W.  193,  which 
was  an  appeal  from  an  order  adjudging  de- 
fendant guilty  of  contempt:  "Tbe  order  of 
tbe  court  In  such  cases  should  be  promptly 
compiled  with;  and  when  tbe  court  makes 
an  order  to  show  cause  why  such  compliance 
has  not  been  made,  and  insufficient  cause  Is 
shown,  and  the  court  finds,  as  in  this  case, 
a  willful  disobedience  of  tbe  order  on  the 
part  of  defendant  technical  Irregularities  In 
complainant's  proceedings  will  uot  be  held  a 
sufficient  excuse  for  such  noncompliance,  or 
allowed  to  defeat  tbe  enforcement  of  the 
order." 

[6]  Was  the  determination  of  relator's 
guilt  extrajudicial?  It  is  undisputed  that 
the  coui-t  in  efTect,  pronounced  Judgment  at 
the  hearing,  directing  complainant's  solici- 
tor to  prepare  the  proper  order.  Relator 
was  then  in  default  for  want  of  an  answer. 
No  cause  was  shown  when  the  answer  was 
filed ;  all  of  its  statements  being  regarded  as 
true.  Treating  the  case,  as  we  do,  as  If  the 
answer  had  been  seasonably  filed,  the  order 
which  was  made  was  warranted  and,  Indeed, 
was  required.  Relator  was  tu  contempt. 
The  power  of  the  court  to  punish  him  there- 
for Is  undoubted.  1  Comp.  Laws,  S  312;  3 
Comp.  Laws,  §§  10,891,  10.893,  10,894. 

No  substantial  right  of  relator  has  been 
Invaded,  for  which  reason  the  writ  of  man- 
damns  is  refused  with  costs. 
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EIOB  T.  CITY  OF  PONTIAC. 
(Supreme  Otmrt  of  Michigan.    Nov.  8,  1912.) 

1.  MuniCIFAL  COBFOBATIOKS  ({  281*)—SXDE- 

WALES — Action  Aoainst  Cxtt  tdb  Pabt  or 

Cost— iNSTEUCTiOKB. 

ZnBtructionB  in  an  action  aginst  a  by 
an  assignee  of  property  owners  for  part  of  the 
cost  of  constructing  ddewalks,  provided  b?  ordi- 
nance to  he  paid  under  certain  citcumBtancea, 
in  which  were  involved  the  questiona  of  the 
right  of  an  assignee  to  recover,  and  necessity 
of  the  contractor  having  Us  bond  to  the  clt; 
approved,  held  to  submit  the  case  in  a  way  of 
which  the  dty  could  not  complain. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Cojgrationa,  Cent  Dig.  M  745-749;  Dec.  Dig. 

2.  Afful  AMD  Ebbob  (S  1005*)— Rbvibw— 
RiFUSAL  OF  New  Tbial. 

The  evidence  being  in  sharp  conflict  re- 
fusal to  grant  a  new  trial,  on  ground  that 
the  verdict  was  against  the  .wdght  of  evidence, 
cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Efror,  Cent  Dig.  H  3860-8876,  3ft48-3950; 
Dtc  big.  1 1006^} 

Error  to  Circuit  Court,  Oakland  County; 
Geoi^e  W.  Smith,  Judge. 

Action  John  W.  Rice,  for  himself  and 
as  assignee  of  F.  Boss  and  others,  i^lnst  the 
cit7  of  Ftmtlac.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Affirmed. 

Argued  before  UOOBB,  a  J.,  and 
STBBBB,  McAIiVAY,  BROOKE).  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Peter  B.  Bromley,  of  Pontiac.  for  appel- 
lant Pelton  &  McOee,  of  Pontla<^  for  ap- 
pellee. 

MOORE,  C.  J.  The  plaintiff  as  assignee  of 
certain  property  owners,  along  whose  proper- 
ty the  city  had  ordered  cement  sidewalks 
built,  recovered  a  judgment  for  $189.50,  be- 
ing 4^  cents  per  square  foot  of  the  total 
cost  of  the  walks.  The  case  Is  brought  here 
by  writ  of  error. 

It  is  Insisted  the  city  Is  not  liable  a) 
because  the  plaintiff  was  not  a  licensed  side- 
walk builder  for  the  year  commencing  May 
1,  1911,  and  had  not  filed  and  had  approved 
bis  bond  as  a  sidewalk  bollder  for  that 
year;  (2)  because,  under  the  ordinance  un- 
der whl<^  the  plaintiff  claims  to  recover,  the 
city  did  not  undertake  or  agree  to  pay  the 
plaintiff  either  personally  or  as  assignee,  but 
only  property  owners  along  the  street  upon 
which  the  sidewalk  was  laid.  It  Is  also 
said  the  court  erred  In  his  refusal  to  set 
aside  the  verdict  and  grant  a  new  trial  for 
the  reason  that  the  verdict  of  the  Jury  on 
the  question  as  to  whether  the  sidewalks 
charged  for  by  the  plaintiff  were  defective 
walks,  and  were  not  built  in  compliance 
with  the  ordinance  of  the  city  of  Pontiac, 
and  the  specifications  in  r^erence  to  build- 
ing of  cement  sidewalks  was  against  the 
clear  weight  of  the  evidence  In  the  case 
upon  such  question.  In  May,  1900,  the  fol- 
lowing resolution  was  passed  by  the  com- 


mon council:  "That  hereafter  all  contractors 
building  cement  walks  for  or  in  behalf  of 
the  city  or  any  walk  for  which  the  city  pays 
expenses  for  any  portion  of  the  cost  there- 
of shall  file  a  good  and  sufficient  bond  to- 
the  dty  of  Pontiac  in  the  snm  of  five  hun- 
dred dollars,  guaranteeing  tbe  walks  for  a 
period  of  five  years." 

The  ordinances  germane  to  tbe  Issue  pre- 
sented which  were  In  force  at  the  time  the 
walk  was  built  are  as  follows: 

"Section  1.  Hereafter  whrai  a  sidewalk  has 
been  ordered  built  by  the  common  conndl  of 
the  dty  of  Pontiac  In  said  dty  and  has 
been  built  by  the  same  t>erBon  or  persons  who 
have  been  contracted  with  to  buUd  walks 
for  said  city,  If  the  same  has  been  built 
and  laid  of  flag  stone  or  cement  and  as  good 
as  the  best  that  is  now  laid  on  Saginaw 
street  in  said  city,  the  said  dty  will  pay 
to  the  owners  of  the  property  along  whlcb 
said  sidewalk  has  been  so  laid  one-half  of 
the  actual  value  thereof  not  exceeding  tour 
and  one  eighth  cents  per  square  foot 

"Section  2.  On  the  completion  of  the  said 
sidewalk  the  person  entitled  to  said  sum 
shall  present  his  or  her  claim  to  the  coundl 
In  the  same  manner  as  Is  provided  for  the 
presentation  of  other  daims  and  the  council 
shall  audit  and  allow  the  same,  but  It  shall 
be  a  complete  defense  to  said  claim  If  it 
shall  an;>ear  to  the  coundl  that  the  said 
walk  or  the  material  used  therein  Is  de- 
fective or  is  not  built  In  a  substantial  and 
workmanlike  manner." 

Pontiac  now  has  the  commission  form  of 
government  The  records  of  the  city  show 
the  following:  "Pontiac,  Midi.,  August  1, 
1911.  To  the  Honorable  Commissioners  of 
the  Cl^  of  Pontiac,  Mich. — G^entlemen:  We 
the  undersigned,  property  owners  and  tax- 
payers liable  to  assessment,  do  hereby  most 
earnestly  petition  your  honorable  body  for 
the  construction  of  a  sidewalk  on  Paddo<^ 
from  Raebum  to  Prospect  and  on  Prospect 
from  Paddock  to  Saginaw  North  Side,  and 
your  petitioners  will  ever  pray.  C  McClel- 
land, F.  Burke,  Earnest  Radson,  Ross  & 
Slater  Construction  Co.;  Prospect,  Ray  W. 
Long;  Prospect,  V.  WeUs;  Church,  Gates 
Bros.  By  Commissioner  Osmun:  Resolved 
that  the  petition  be  received  and  the  prayer 
granted."  The  dty  engineer  established 
tbe  grade  of  the  walk.  Before  Its  ctmstruc- 
tlon  was  commenced  and  some  time  in  Au- 
gust, the  plaintiff  filed  his  bond  In  due  form 
with  sureties,  vrlth  the  dty  derk.  He  tes- 
tified that,  before  he  built  the  walk,  he  was 
Informed  by  Commissioner  Osmun  that  the 
bond  was  all  right  This  Is  denied  by  Mr. 
Osmun,  but  on  the  cross-examination  he 
said  in  part:  "I  said  (to  Mr.  Rice)  that  his 
bond  might  be  good,  but  it  hadn't  been 
passed  by  the  commission  yet  His  bonds- 
men might  be  good.  He  asked  me  sometblng^ 
about  the  bondsmen,  and  I  said  that  1  con- 
sidered them  good.    That  is  true,  tbey  are 
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good.  I  don't  know  as  I  knew  that  at  tbc 
time  blB  bond  was  In  tbe  hands  of  tbe  city 
clerk.  I  tUnk  I  heard  it  some  way.  X 
couldn't  say  whether  tliat  was  before  he 
started  to  buUd  tbe  walks  or  not"  Mr. 
Rice  says  he  had  no  knowledge  his  bond  was 
not  satisfactory  to  the  commissioners  until 
tbe  walks  were  all  completed,  and  we  do  not 
discover  anything  in  the  record  in  conflict 
with  this  testimony.  Mr.  Osmun  frequently 
saw  tbe  walk  while  it  was  under  construc- 
tion. The  testimony  in  relation  to  the  char- 
acter of  the  walk  was  very  conflicting.  That 
offered  on  the  part  of  the  plaintiff  tmded  to 
show  that  It  was  well  built  The  testimony 
on  the  part  of  the  city  was  to  the  contrary. 
Testimony  on  the  part  of  the  plaintiff  and 
Mr.  Osmun's  testimony  shows  that  before 
this  walk  was  built  Mr.  Rice  had  built  cross- 
walks and  sidewalks  which  had  been  direct- 
ed to  be  built  by  the  city.  Tbe  testimony 
also  discloses  tiiat  the  blanks  upon  which 
were  written  the  assignments  from  the  prop* 
«rty  holders  to  the  plaintiff  were  furnished 
by  the  city,  and  that  it  had  furnished  such 
blanks  for  several  years,  and  bad  paid  the 
rebates  to  the  contractors  where  so  as- 
fiigned. 

Those  parts  of  the  charge  necessary  to  be 
quoted  to  show  what  was  sutonltted  to  the 
Jury,  are  as  follows: 

"The  dty  has  prescribed  as  near  as  prac- 
-ticable  the  amount  of  cement  that  shall  be 
used  in  a  load  of  gravel  or  the  proportion 
and  the  cement  that  shall  be  mixed  with  the 
sand — that  Is,  the  proportion — because  ex- 
perience has  shown  to  the  officials  that  tak- 
ing it  one  time  with  another  that  makes  the 
most  durable  and  best  walk,  and  the  prices 
the  property  owners  promise  to  pay,  and 
the  city  promises  to  rebate  for  is  for  work 
substantially  built  in  comidiance  with  these 
specifications." 

"It  may  seem  a  little  harsh,  but  it  is 
here,  and  the  court  can  do  no  better  than  to 
call  your  attention  to  it  As  a  sort  of  pen- 
alty to  compel  sidewalk  builders  to  com- 
ply with  this  ordinance  and  these  speciflca- 
rions,  it  Is  enacted  that  failure  to  comply 
with  these  specifications  shall  be  held  to  be 
a  complete  defense.  The  meaning  of  that  is 
that  the  property  owners  may  settle  with 
the  sidewalk  builder  If  they  wish  to,  but 
the  city  shall  not  pay  any  rebate  where  a 
sidewalk  was  not  substantially  built  and 
complied  with  the  specifications,  and  it  shall 
be  a  complete  defense;  that  is,  the  city 
shall  not  be  liable  at  all  for  any  rebate,  un- 
less there  is  a  compliance." 

"With  r^rd  to  the  assignments  from  the 
owners,  I  say  to  you  technically  there  is 
no  doid>t  but  the  city  attorney  is  correct — 
that  is,  tbe  commission  has  seen  fit  to  insist 
that  the  rebate  should  go  directly  to  the 
property  ovraer,  that  they  should  enforce 
such  a  provision — but  It  apijears  in  evidence 
that  fbr  years,  as  a  matter  of  convenience, 
pnqwtr  owners,  when  a  atrip  of  walk  has 


been  constructed,  have  assigned  tfa^  <dalms 
to  the  contractor,  and  he  has  collected  the 
rebate  all  In  one  bunch,  so  I  allow  the  case 
to  go  to  the  Jury  as  far  as  these  asslgnmentH 
are  concerned,  you  vrlll  need  pay  no  atten- 
tion to  them.  Mr.  Bice  Is  the  l^ial  holder 
of  them  under  the  practice  that  has  obtain- 
ed in  the  city." 

"It  is  the  claim  of  the  plaintiff  that  be 
presented  his  bond  In  good  faith,  that  tbe 
conmiissioner  of  streets  told  him  his  bond 
was  all  right  and  that  be  proceeded  with 
the  work  without  any  knowledge  that  his 
txmd  had  not  been  officially  accepted.  It 
Is  his  further  contention  that  the  commis- 
sioner of  public  streets  saw  the  plaintiff 
building  the  walks  in  question,  and  was 
there  almost  dally.  Plaintiff  further  con- 
tends that  the  walk  was  built  as  a  matter 
of  fact  in  a  substantial  and  workmanlike 
manner.  Now,  if  you  find  from  tbe  evi- 
dence that  the  plaintiff  In  good  faith  per- 
formed this  contract  on  which  recovery  in 
this  suit  is  sought  substantially,  and  I  em- 
phasise the  word,  'substantially,'  in  all  ma- 
terial particulars  according  to  its  terms, 
without  willful  departure  therefrom,  or 
omission  In  the  essential  points,  and  that 
such  performance  is  sufficient  to  entitle  tbe 
plaintiff  to  recover  In  this  suit— that  Is, 
provided  he  was  told  by  the  onmnlasltni  that 
his  bond  was  all  right" 

"I  charge  you,  further,  that  If  you  find 
that  the  city  permitted  the  walks  in  queetlou 
to  be  built  under  an  ordinance  allowing  tbe 
property  ownera  a  rebate  or  a  certain  per 
cent,  and  if  yon  And  that  the  property  own- 
ers assigned  their  claims  to  the  rebate  to 
the  plaintiff,  then  the  plaintiff  wonld  be 
^titled  to  whatever  rebate  tbe  property  own- 
ers would  get  under  the  ordinance.  If  y6u 
find  that  the  plaintiff  presented  a  bond, 
and  left  it  with  the  dty  (derk,  and  if  you 
further  find  that  the  plaintiff  was  told  by 
the  commissioner  of  public  streets  that  his 
bond  was  all  right  and,  If  you  further  find 
that  after  leaving  the  bond  with  the  dty 
clerk,  the  plaintiff  went  ahead  and  built 
the  walks  in  question  with  the  knowledge 
and  consent  of  the  commissioner  of  public 
streets,  then  I  charge  you  in  that  case 
that  the  city  cannot  now  defeat  this  action 
on  the  ground  that  the  bond  was  not  offldal- 
ly  accepted." 

"Tbe  question,  therefore,  for  you  to  de- 
termine in  addition  to  the  question  of  the 
bond,  is  this:  Has  there  be&a  a  substantial 
compliance  with  the  provisions  of  the  ordi- 
nance in  tbe  construction  of  the  walk?  In 
other  words,  is  It  a  good  and  substantial 
walk  built  in  a  good  workmanlike  manner 
of  oi'dluarlly  good  material,  and  as  good 
as  the  best  that  is  laid  on  Saginaw  street 
in  the  city  of  Pontine?  And,  if  you  find 
from  tbe  evidence  that  this  walk  is  a  good 
substantial  walk,  and  that  It  does  couforiii 
with  the  requirements  of  the  ordinance,  your 
verdict  should  be  tot  the  plaintiff  tor  the 
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amount  claimed.  If  alao  find  as  a  fact 
that  Commissioner  Osmnn  toU  the  plaintiff 
bis  bond'  was  aU  rigbt" 

"Up(ai  the  part  of  the  defoise  I  charge 
yen  aa  follows:  That  there  can  be  no  re- 
covery  In  this  case  simply  because  Mr.  Bice 
left  a  bond  with  tlie  city  (derk.  It  appears 
the  bond  was  later  rejected  by  the  conmiia- 
slonera  and  returned  to  him.  I  charge  you, 
further,  that  If  the  Jury  find  from  the  evi- 
dence In  the  case  that  the  stdewalka  diarg- 
ed  for  by  the  plaintiff  In  this  case  were  not 
bnllt  and  laid  so  as  to  be  as  good  as  tbe 
best  cement  sidewalks  that  are  laid  on  Sag- 
inaw street  In  tiie  dly  cC  Pontiac,  and  said 
walks  and  the  material  thonln  are  defective 
and  are  not  built  in  a  substantial  mannw, 
then  your  verdict  must  be  in  favor  of  the  de- 
fendant of  no  cause  of  action." 

"In  this  ease  tiie  burden  of  proof  is  upon 
the  idalntur,  John  W.  Bice,  to  show  by  a 
fair  preponderance  of  the  evidence  in  the 
case  that  the  sidewalks  charged  for  were 
built  and  laid  so  as  to  be  as  good  as  the 
best  cement  ^ewalfcs  on  Saginaw  street, 
and  that  said  sidewalk  and  tbe  materials 
ther^  were  not  d&tective  and  wer^  built  Id 
a  substantial  and  woAmanlike  manner,  and 
if  the  plaintiff  Bloe  has  failed  so  to  do,  w 
if  the  evidmee  upon  tiiese  qurations  Is  even- 
ly balanced,  then  your  verdict  ehould  be  in 
favor  ot  the  city  of  no  cause  of  action." 

[1]  Upon  the  record  as  made,  we  do  not 
think  the  dty  has  any  Just  complaint  to 
tbe  way  in  which  tbe  case  was  submitted  to 
the  Jury. 

[2]  Did  the  court  err  In  refusing  a  new 
trial  because  the  verdict  was  against  tbe 
weight  of  the  evidence?  As  before  stated, 
tbe  testimony  was  In  sharp  conflict  Its 
weight  would  depend  much  upon  the  ap- 
pearance of  the  witnesses,  their  opportunities 
for  knowledge,  and  their  Interest  The  Jury 
and  the  trial  Judge  had  the  great  advan- 
tage of  seeing  and  hearing  the  witnesses. 

We  are  not  disposed  to  say  it  was  reversi- 
ble error,  in  view  of  the  record,  to  refuse  a 
new  trlsL 

Judgment  is  afllrmed. 


JACKSON  OITY  BANE  v.  CAMPBELL 
et  aL 

(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

MOBTOAOBS  (I  171*) — ReCOBDS— PbIOEITIES. 

Comp.  Laws,  §  8988,  providing  that  every 
conveyance  of  real  estate  not  recorded  as  pro- 
vided herein  shall  be  void  as  against  any  sub- 
sequent purchaser  in  good  faith,  whose  convey- 
ance is  first  duly  recorded,  applies  to  mortgages 
as  well  as  to  deeds,  so  that  a  mortgagee  who 
recorded  bis  mortgage  could  claim  a  lien  on  the 
property  as  against  an  unrecorded  mortgage. 

[Ed.  Note. — For  other  cas^a,  see  Mortgages, 
Cent  Dig.  II  892,  394-409;  Dec  Dig.  |  17L*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty, In  Chancery;  Clement  Smith,  Judge. 


Action  by  tbe  Jackson  Olty  Bank  against 
Bobert  Ganqibell  and  others.  From  a  Judg- 
ment for  plaintiff;  defendants  appeal.  Af> 
firmed. 

Argued  before  MOOBK,  0.  J.  ,  and 
STEEBE,  MCALTAT,  BBOOKS.  STONE,. 
OSTRANDER,  and  BIRD,  JJ. 

Lyman  B.  Trumbull,  of  Jackson,  for  ap- 
pellants. Potter  it  De  Land,  of  Jackson,  for 
appellee. 

MOOBB,  O.  J.  Tbe  following  is  taken 
from  tbe  brief  of  appellant:  "This  suit  wa»- 
brought  by  the  Jackson  City  Bank  to  fore> 
close  a  mortgage  given  it  by  the  defendant- 
Robert  Campbell  upon  two  pieces  of  prop- 
erty situated  in  the  city  of  Jackson.  The- 
defendant  Helen  Turner  filed  her  cross-hilt 
asking  for  foreclosure  of  a  prior  deed,  in  tbe 
nature  of  a  mortgage  given  ber  by  Mr.  Camp- 
bell on  the  same  property,  also  asking  that 
her  lien  he  given  priority  over  that  of  the- 
Jacksou  City  Bank.  The  circuit  judge  de- 
creed a  foreclosure  of  both  mortgages,  but 
gave  priority  to  the  bank.  •  •  •  The  ap- 
pellant is  seeking  to  have  the  decree  modLOe<I 
so  as  to  give  priority  to  her  lien.  No  other 
question  Is  Involved  on  this  appeaL  The 
claim  of  the  bank  amounts  at  this  time  to- 
upwards  of  $3,600,  and  Mrs.  Turner's  claim 
to  upwards  of  fl,700.  Unless  Mrs.  Turner 
be  given  priority,  nothing  will  he  realized 
upon  her  mortgage,  because  the  value  or 
these  properties  la  not  in  excess  of  the  bank's^ 
\iea.  •  •  •  After  this  suit  was  com- 
menced, by  stipulation  of  all  the  interested 
parties,  one  of  these  pieces  of  propertT* 
known  as  the  Wlldwood  avenue  property  wa». 
sold  for  the  sum  of  $3,000  and  the  money- 
deposited  with  the  register  of  the  court  un- 
der agreement  that  the  liens  of  the  respec- 
tive parties  on  that  piece  of  property  shoulA 
be  transferred  to  that  fund  and  the  decree 
run  against  the  fund  Instead  of  the  property. 
The  other  piece  of  property  known  as  the 
Webster  street  property  Is  worth  about  $600." 
April  25,  1801,  complainant  made  a  deed  of 
the  Wlldwood  property  to  Marian  Campbell. 
January  6,  1900,  Marian  Campbell  deeded 
the  same  property  to  Robert  Campbell.  De- 
ember  2,  1905,  air.  and  Mrs.  Campb^l,  for- 
the  purpose  of  securing  an  Indebtedness  or 
Mr.  Campbell,  deeded  this  property  to  Mrs. 
Turner.  This  deed  had  the  following  provi- 
sion in  It:  "This  deed  Is  given  to  secure 
the  investment  of  $3,200,  and  If  said  moneys 
are  not  paid  back  to  Helen  Turner  to  be  in 
full  force  and  eCTect  But,  If  said  moneys 
are  paid  back,  then  this  deed  to  be  null  and 
void,"  It  Is  conceded  that  this  deed  in  ta.ct 
was  a  mortgage.  The  last  three  mentioned^ 
deeds  were  not  placed  on  record,  but  were 
all  left  with  Mrs.  Turner.  In  June,  190e» 
Mr.  Campbell  was  indebted  to  the  complain- 
ant hank.  He  stated  to  its  vice  president 
and  cashier  that  he  was  the  owner  of  the- 
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WUdwood  vtop&tj.  The  bank,  witlurat  caus- 
ing an  eramlnatton  of  the  record,  granted  an 
otMislon  of  tbne  to  Mr.  Campbell,  and  Mr. 
Campbell  and  bis  wife  executed  and  dellr- 
exed  to  tbe  bank  a  mortgage,  containing  no 
coTOiants  ot  title  or  warranty  covering  tbe 
property  in  question,  parportlng  to  secure 
said  bank  for  Indebtedness  which  Mr.  Camp- 
bell mlgbt  from  time  to  time  be  owing  It 
Said  mortgage  was  dated  June  16,  1906,  ac- 
knowledged Jane  27, 1906,  and  was  receded, 
on  tbe  12tb  day  of  January,  1907. 

The  above  being  tbe  undisputed  facts  tbe 
question  la.  Did  the  trial  court  err  in  Its  de- 
creew  The  position  of  the  appellant  Is  stated 
by  her  eotmsel  as  follows  (we  quote  from  tbe 
brief):  **If  the  complalnaDt  had  gone  to  the 
records.  It  would  have  found  tlUe  In  Wald- 
Eon  and  nothing  to  Indicate  that  Campbell 
ever  had  any  claim  upon  the  property. 
Vonld  this  iu>t  naturally  have  raised  the 
Inonlry  as  to  where  was  Mr.  Campbell's 
deed?  For  what  pnniose  was  his  deed  or 
deeds  being  withheld  from  record?  The  reg- 
istration books  were  open  to  Mr.  Potta, 
and,  if  he  did  not  actually  make  use  of  tb^, 
tbe  bank  cannot  now  complain  that  It  did 
not  have  the  benefit  of  the  Inquiry  which 
he  would  have  made  If  the  &cts  as  they  ap- 
peared In  the  books  had  been  disclosed  to 
him.  A  question  or  two  put  to  Mr.  Camp- 
bell would  have  disclosed  the  whereabouts 
of  the  deeds  and  the  purpose  for  which  they 
were  left  with  Mrs.  Turner,  or,  If  Campbell 
had  not  dlscl(wed  these  focts,  his  Inability  to 
produce  or  account  for  the  deeds  would  have 
put  Mr.  Potter  upon  further  inquiry,  and, 
imtU  they  were  located,  do  man  acting  In 
a  reasonable  way  would  have  parted  with  a 
oonslderatlon  for  tbat  kind  of  security.  Was 
Mr.  Potter  not  put  upon  Inquiry  by  the  ab- 
seuce  of  these  deeds  to  determine  what  bad 
been  done  with  them,  and  can  It  be  said  tbat 
he  acted  in  good  ftilth  within  the  meaning 
of  the  law?  •  •  •  The  argument  under 
this  head  resolves  Itself  Into  this:  When  a 
mortgagor  deposits  with  the  mortgagee  his 
DDrecorded  title  deeds,  has  the  mortgagee 
Dot  a  right  to  presume  that,  as  far  as  the 
mortgagor  Is  concerned,  no  person  acting  In 
good  faith  and  for  valuable  consideration 
will  take  another  conveyance  until  these 
deeds  are  produced?  We  regret  that  diligent 
research  has  not  disclosed  other  cases  where 
this  exact  point  has  been  presented." 

[1]  The  Legislature  has  made  an  effort  to 
Soard  the  rights  of  parties  who  acquire  titles 
to,  or  Hens  against  real  estate.  Section  8988, 
C  Ll,  reads  as  follows:  "ETvery  conveyance; 
of  real  estate  within  this  state  hereafter 
made,  which  shall  not  be  recorded  as  pro- 
vided In  this  chapter,  shall  be  void  as  against 
«&y  subsequent  purchaser  in  good  folth,  and 
for  valuable  consideration  of  tbe  same  real 
estate  or  any  portion  thereof  whose  convey- 
ance shall  be  first  duly  recorded."  We  have 
held  that  this  section  applies  to  mortgages 

"ntrottasr 


as  well  as  deeds.  Bums  r.  Berry,  42  Ml<^ 
176,  8  N.  W.  924;  General  Electric  Go.  r. 
Norrls  et  aL,  100  Midi.  SOS,  69  N.  W.  15L 
The  object  of  the  registry  laws  Is  stated  In 
the  note  to  section  8978,  O.  L.  The  parties 
to  this  litigation  had  the  misfortune  to  be- 
lieve a  man  to  be  honest  who  was  In  fact 
dishonest  One  of  them  withheld  her  evi- 
dence  of  a  lien  from  record.  Tbe  other  one 
recorded  its  lien,  and  thereby  became  entitled 
to  the  bmeflt  of  the  statute. 
The  decree  Is  affirmed,  with  costs. 


VANDBBVEEN  t.  EtUS. 
(Supreme  Court  of  Michigan.   Nov.  8,  1912.) 

COHSBOMISB  AIVD  SbTTLBUEIIT  (§  23*)— SCT- 
TLBMSNT    WITH  CUSTOMEBS— TSANBFBB  OW 

AccoTJKT— Evidence. 

Evidence  in  an  action  ag^at  a  stock 
broker  by  a  customer  held  to  snow  a  eomptete 
settlement,  condnsive  In  the  absence  of  fraud, 
by  transfer  of  the  account  to  the  broker's  suc- 
cessor. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Gent  Dig.  U  81-94;  Dee.  Dig. 
I  28.*] 

Error  to  Circuit  Court,  Ottawa  County; 
Philip  Padgham,  Judge. 

Action  by  Arend  Vanderveen  against 
George  E.  Ellis.  Judgm^t  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

Argued  before  MOOBE,  O.  J.,  and 
STEEBE,  MCALVAY,  BROOKE,  KUHN, 
STONE,  OSTBANDBB,  and  BIBO,  33. 

Waltw  I.  Idllle,  of  Grand  Haven,  for  ap- 
pellant Farr  &  Kolyn.  of  Grand  Haven 
(John  A.  Brown,  of  comueOi  for  appellea 

KUHN^J.  Theplalbtlff  wtta-pbysidanin 
the  city  of  Grand  Harai,  and  the  defendant 
conducted  a  stockbrokor's  office  In  the  dty 
of  Grand  Bapids.  For  many  years  tba  plaln- 
tifl  had  been  in  the  ^ctice  of  purchasing 
stodEB  upon  margins,  and  had  dealt  with 
various  Chicago  and  Detroit  brokers.  In 
1901  the  plaintiff  began  to  deal  with  the  de- 
fendant in  buying  stocks  upon  margins,  con- 
tinued this  for  a  time,  and  closed  the  ac- 
count with  a  profit  of  about  $1,600.  He  be- 
gan dealing  again  with  the  defendant  in  , 
May,  1006,  by  purchasing  stocks  upon  mar- 
gins, and  In  1907,  the  defradant  desiring  to 
close  out  his  brokerage  bnslneBS,  Connor  H. 
Smith  took  his  place  as  a  broker.  The  plain- 
tiff was  Informed  of  this,  and  desired  the 
defendant  to  continue  the  business  for  him, 
but  consented  to  turn  over  to  Mr.  Smith  the 
stock  held  on  margins  by  the  defendant  and 
also  a  balance  of  ¥1,837  then  in  the  hands 
of  O'Dell  &  Co.,  through  whom  the  de- 
fendant dealt  Tbero  were  also  SCO  shares 
of  stock  purchased  fbr  tbe  plaintiff  upon 
margins.  These  were  turned  In  at  the  then 
market  price  and  Immediately  repurchased 
by  Smith,  at  the  same  price,  tor  plaintiff. 
Thereafter  the  plaintiff  continued  to  do  bus!- 
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ness  wltb  Smltb.  Soma  tUne  1b  1Q06  Smith 
dosed  oat  the  business,  In  which  the  plain- 
tiff at  that  time  dalms  to  baTe  had  dne  from 
Smith.  fS^COa  FlalntUr  aadgned  Us  clatan 
to  one  LamereauE,  and  entt  was  commgieed 
against  flmlth,  bat  nbseaoeatly  anbmltted 
to  a  nonmiit  Flalntlfl  took  a  xeasslgnmait 
of  his  dalm  frcnn  Lunexeanz,  and  brought 
suit  against  the  defendant  In  assnmpalt  by 
declaration  with  bill  of  particulars  attached. 
The  trial  Judge  directed  a  rerdict  In  faTor 
of  the  defendant. 

It  Is  contended  by  the, defendant  that,  har- 
ing  been  elected  mayor  of  the  city  of  Grand 
Rapids  in  the  winter  and  spring  of  1907,  he 
desired  to  dose  out  his  stockbroker'B  busi- 
ness, and  that,  after  some  negotiations,  on 
May  4,  1907,  he  effected  a  complete  settle- 
ment with  the  plaintiff  of  all  business  in 
his  hands  at  that  time  and  had  no  farther 
business  relations  with  him  at  all. 

The  following  correspondence  between  the 
parties  was  Introduced  In  evidence : 

"Oity  of  Grand  Rapids,  Mlch^an.  May- 
or's Office,  G«org«  S.  Ellis.  Stanley  Ja- 
cowBki,  Secretary.  April  17,  1807.  Friend 
Vanderreen:  As  you  know  I  retired  from 
business  December  31, 190G,  and  the  accounts 
are  all  transferred  to  Connor  Smith,  ex- 
cepting a  few  and  I  desire  to  transfer  them. 
7ou  can  draw  down  all  excepting  two  dol- 
lars per  share  which  he  requires  for  his  pro- 
tection. Kindly  inform  me  by  return  mall 
so  that  I  can  transfer  your  account  and  bal- 
ance to  Connor  Smith.  Thanking  you  for 
past  forors.  Tours  respectfully,  George  EL 
Ellis." 

"Grand  Haven,  Michigan,  AprU  18th,  1907. 
Hon.  George  S.  Ellis— Dear  Sir:  Tour  let- 
ter received.  I  have  felt  perfectly  safe  with 
my  stocks  In  your  hands.  That  is  the  rea- 
son why  I  prefer  to  leave  them  with  you,  In 
hopes  that  in  the  near  future  I  could  get  out 
and  make  up  a  part,  at  least;  of  my  severe 
losses.  But  I  presume  you  prefer  to  free 
yourself  of  this  responsibility  and  would 
like  to  make  this  transfer  to  Mr.  Connor 
Smith.  He,  of  course.  Is  a  perfect  stranger 
to  me  and  I  would  like  your  candid  opinion 
as  to  his  credit  and  financial  reputation. 
This  I  would  treat  as  strictly  confidential, 
but  I  would  like  to  know  In  making  the 
transfer  does  your  commissions  go  with  the 
stocks  to  Smith  and  will  I  settle  with  him 
for  both  the  buying  and  selling  when  I  close 
th^m  out?  According  to  my  receipts  you  are 
now  holding  money  amounting  to  $6402. 
Isn't  that  right?  I  have  been  obliged  to 
make  loans  from  bank  h^re  and  would  like 
to  draw  to  make  good  some  of  that  loan. 
^Vhen  I  receive  your  answer  I  shall  run  up 
first  part  of  next  week  to  see  you.  Tours 
trnly,  A.  Vanderveen." 

"Oily  of  Grand  Rapids,  Michigan.  Mayor's 
Office.  Oeoi^c  £.  Ellis.  Stanley  Jaco\i9kl, 
Secretary.  AprU  20,  1007.  Friend  Vander- 
reen: Your  credit  balance  Inclusire  of  ^v- 


Idends^  etc  1b  correct,  $6462.00.  Connor 
Smith  la  all  right  and  I  bellere  him  to  be 
entirely  honest  and  I  think  he  is  worth 
twenty  thousand  dollars.  There  wOl  not  be 
any  diarge  for  extra  commlasttm  and  when 
you  transfer  you  can  draw  all  In  excees  of 
two  dollars  per  share.  Yours  truly,  George 
E.  SUIs." 

On  May  4^  11107,  tbe  defendant  sent  the 
plaintiff  a  statmoit  of  account  as  follows: 

Grand  Rapids,  May  4,  1907. 

Account  Purchase  and  Sale  of  

For  account  of  Dr.  A,  Yanderveen. 
By  [aod  then  the  name  "Connor  H.  Smith" 
has  been  scratched  out,  and  "saceessor  to"  has 
been  scratched  out,  and  leaves]  Qkosb  R  Ellis, 
Morton  House. 
i»e. 

UlT  15  BoL     lOD  0*W, 

Sold  tMWW 
Hsr         IS  Credit    of  cerUt- 

ICKtM  of  deposit  $  900  00 

Jniw         IB  Bot     100  O&W, 

48^.  Sold  3S%...  1,0S0» 
Jane         IS  Bot.  100  O.  W.,  18, 

Sold  IIH    STS» 

Jima         U  Cradlt    br  oertIN 

leatA  of  deposit..  408  00 

Jimo         IS  Credit  tDterest  ....  7  00 

JOIM        18  Credit    by  cerUf- 

Icate  of  deposit..  COO  00 

July        10  Credit  dlTldosd  S 

per     cent.  MO 

Oaw    40B0S 

December  I  Bot.  lOO  8.  R..S4%, 

Sold  a%    MTSoo 

DecMnbn-lT  Bot  100  Oss  tStH, 

sold  os%   m  m 

1907. 

Juury  IT  Credit   bj  certlf- 

cato  of  deposit...  t.S00  00 

JamiBiy  SI  Orodit   by  eertlf- 

lot*  ot  dopoBit..  ijmm 

FebmaiT  U  Credit  bjr  divUeod 

100  gas    UOOO 

Febmary  10  Credit  b7  iotereat 

oa  certUoata  ot 

deposit    ■  00 

Uar  7  Ct«dlt  bj   cbeck..  SOO  DO 

May         IS  Credit   bjr   chock.,  800  00 

May         »  Credit   by  check..  1.000  00 

Hay         4  Paid  a  H.  Smith. 

per    iBitniatlona  UKI 01 

|0;«IOO  16.46X00 

No  question  is  made  by  the  plaintiff  as  to 
tbe  correctness  of  this  statement,  and  It  ap- 
pears that  all  his  transactions  with  the  de- 
fendant up  to  this  time  were  perfectly  sat- 
isfactory to  him,  and  he  never  made  any 
complaint  It  appears  that  the  terms  of 
the  settlement  were  well  understood  by  Yan- 
derveen, and  were  assented  to  by  him,  and 
it  was  understood  that  their  business  rela- 
tions were  at  an  end.  The  testimony  further 
shows  that  after  May  4,  1907,  the  plaintiff 
did  business  entirely  with  Connor  H.  Smith. 
Memoranda  of  transactions  between  Yander- 
veen and  Smith  were  Introduced  in  evidence, 
all  of  tbem  headed  as  follows: 

"Account  purchase  and  sale  of 
"For  account  of  Dr.  A.  Yanderveen. 

"By  Connor  H.  Smith,  successor  to  George 
B.  ISlli:!,  Moirton  llousa** 
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DnrlDg  all  of  this  period  tbe  cbec^s  made 
oat  by  Vand«rreea  In  payment  of  these 
transactions  were  made  payable  to  Connor 
H.  Smith,  and  not  to  Ellis,  and  Vanderreea 
drew  out  from  Smith  91|700.  It  aeema  to  ns 
tbat  the  trauBactton  of  May  ^  ld07,  ter- 
minated the  liabilities  of  Ellis  to  Vander- 
veen  on  that  day,  unless  it  was  tainted  with 
frand.  Plaintiff  alleges  fraud  in.  a  special 
connt  in  his  declaration,  and  the  basis  of  his 
claim  is  the  statement  made  by  EUls  re- 
garding the  financial  condition  of  Smith 
when  Yanderreen  inquired  of  him  regarding 
Smith.  The  statement  made  by  SUls  in  the 
letter  regarding  Smith's  financial  condition 
was  merely  one  of  opinion,  and  the  record 
does  not  disclose  tbat  at  the  time  he  wrote 
the  letter  he  was  not  entirely  warranted  In 
his  condi^ns.  Smith  testified  that  at  that 
time  he  was  worth  quite  a  considerable  over 
$20,000.  Ellis  also  showed  Vanderreen  a 
statfflnent  of  Smith's  financial  relattona  with 
his  brokers  which  showed  that  Smith  had  a 
balance  of  $22,667.66  with  O'Dell  &  Go.  We 
cannot  find  any  evidence  that  Ellis  made  any 
fraudnlent  misrepresentations  in  order  to 
(•ffect  the  settlement  of  Uay  4,  1907.  The 
nettlement  was  comiplete,  and  terminated  the 
relations  between  the  parties,  and  should  be 
conclusive. 

For  the  reasons  stated,  the  action  of  the 
court  below  In  directing  a  verdict  for  the 
defendant  Is  snstaimd. 


TOITTEN  T.  TOTTEN. 
(Suprume  Court  of  Michigan.    Nov.  8,  1012.) 

1.  Raps  (i  66*)— Crvn.  la&BiUTT— Aonom— 

EVIDBHCE— ADMIB8IBIUTT. 

In  an  action  for  assanlt  and  battery,  in- 
cluding ravishment,  plaintiff  may  testify  that 
OD  the  day  following  the  assault  she  told  her 
faiuband,  to  show  the  gennineness  of  the  diarge. 

[Ed.  Note. — For  oHier  cases,  see  Rape,  Cent. 
Dig.  H  107-lU;  Dec.  Dig.  {  66.*] 

2.  EviosHCK  (I  219*>— Admissions — ^Admissi- 

BIUTT. 

Where,  la  an  action  for  assault  and  battery 
indndlnff  ravishment;  the  evidence  idiowed  that 
OB  Um  day  foUonlBS  tlie  assault  pl^tiff  in- 
formed her  husband^  who  tiien  sought  and  found 
defendant,  and  requested  him  to  he  at  the  hus- 
band's house  that  nfght,  evidence  that  there- 
titer  during  the  same  afternoon  defendant  ap- 
proaehed  a  third  perscm  and  asked  him  il  he 
would  go  on  defendant's  bond,  if  desired,  was 
admissible  to  hidlcate  guilty  knowledge. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  762-770;  Dec  Dig.  {  219.*] 

3.  Wttrkbsbs  (I  34S*)— CBosB-BxAacnrATioii— 
DiaonmoN  or  Tbial  Coubt. 

A  witness  may  be  asked  on  cross-examina- 
tion, within  the  discretion  of  the  trial  cotirt, 
as  to  whetiier  Tritfain  a  year  tiie  witoess  had 
brcB  out  trial  for  nping  a  girl  under  16  years 
of  age,  in  which  the  jury  disagreed. 

[Bd.  Note. — For  other  cases,  see  Witneases, 
Cent  Dig.  H  1126-mB;  Dec.  Dig.  i  345.*] 

4.  Appeal  and  Ebbob  (|  1068*)~Habuless 
Ebsob — ^EBBOiraODS  iRSTBUCnONS. 

Where  the  dedarattcm  In  one  count  charg- 
ed an  assault  aaA  battary  wHSwut  ravishment. 


and  in  another  assault  and  battery  with  ravlsb- 
ment,  and  plaintiff's  evidence  was  directed  to 
the  latter  count,  and  plaintiff  testified  positively 
to  the  assault,  violence,  overpowering,  etc.,  and 
that  she  did  not  encourage  or  consent  and  that 
the  Intercourse  was  against  her  will,  and  de- 
fendant relied  on  an  alibi,  and  tiie  jury  found 
him  guilty  under  the  latter  count,  a  charge  tbat 
if  defendant  did  not  have  intercourse  with 
plaintiff  against  her  will,  but  committed  an 
assault  and  battery  on  her,  she  would  be  en- 
titled to  recover  the  damages  suffered  from  the 
assault  and  battery  alone,  was  not  prejadlcial 
as  permitting  the  jury  to  credit  her  sbury  in 
part  and  disbelieve  it  in  part. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-4228,  4^;  Dea 
Dig.  i  1068.*]  ««,  . 

5.  Rapb  (I  69*)  — Civil  liiABZLXTr — Rssin- 
AiNCB  or  Plaintiit. 

The  mere  fact  that  plaintiff  suing  for  as- 
sault and  battery  with  ravishment  did  not  resist 
to  the  utmost  did  not  excuse  the  defendant  from 
bis  unlawful  act  if  he  Iiad  intercourse  with  her 
without  her  consent  but  she  could  not  recover 
damages  for  any  act  to  which  she  consented. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  1 106;  Dec.  Dig.  {  65.*] 

6.  Bape  (|  (S*)  — Civil  Liabilitt  —  Resist- 
ance OP  PLAINTIFT. 

In  a  civil  action  for  assault  and  battery,  a 
charge  of  ravishment  does  not  change  the  na- 
ture of  the  action,  but  is  only  matter  of  ag- 
gravation bearing  on  the  measure  of  damages. 

[Ed.  Not&— For  otiier  cases,  see  Bape,  Cent 
Dig.  I  106;  Dec  Dig.  I  65.*] 

7.  TbIAL  (S  256*) — iNBTBUOnONS — EtEQUBSTB 

— Nbcessitt. 

Where  a  party  requested  Instructions,  the 
opposite  party  desiring  more  elaborate  instruc- 
tions on  the  subjecto  submitted  must  request 
such  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cmt 
Dig.  li  628-^1 ;  Dec  Dig.  |  256.*] 

8.  Rape  (S  66*)— Civil  LuIbilitt— Evidence' 
— IirsTBucnoNa. 

Where,  in  an  action  for  assault  and  bat- 
tery with  ravishment,  plaintiff  testified  that  she 
did  not  bring  the  smt  to  get  money  out  of  de- 
fendant, hut  to  punish  him,  the  refusal  to 
charge  that,  it  the  jury  found  defendant  guilty, 
they  could  give  plaintiff  such  an  amount  of 
damages  as  would  compensate  her  for  the  injury 
done  as  shown  by  the  evidence,  and  that  com- 
pensation to  plaintiff  was  the  purpose  In  view, 
and  that  when  that  was  accomplished,  any- 
thing beyond  by  whatever  name  cajled  was  un- 
authorized, was  erroneous,  and  the  error  me 
not  cured  by  a  charge  that  the  purpose  of 
awarding  damages  was  to  fairly  compensate 
plaintifl  for  the  injurtes  she  had  received,  and 
not  to  punish  defeiuant 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dfe.  li  107-Ul;  Dec.  Dig.  |  66,*] 

9.  TbIAL  (I  250*)'— iNSTEUCnoNS. 

Where,  In  an  action  for  assault  and  bat- 
tery with  ravishment  Injury  to  plaintiff's  repu- 
tation was  not  alleged  or  proved,  and  there  was 
no  proof  of  loss  of  social  standing,  and  plain- 
tiff was  not  compelled  to  disclose  the  assault 
by  reason  of  her  physical  condition,  a  charge 
on  the  measure  of  damages  that  the  damages 
must  include  not  merely  phyrical  Injuries  and 
suffering  but  damages  to  plaintiff's  good  name, 
mental  suffering,  humiliation,  and  mortification 
was  erroneous  for  allowing  damages  to  reputa- 
tion, and,  where  the  court  in  view  of  the  ver- 
dict could  not  say  that  the  jury  did  not  con- 
sider such  element  in  Mtlmating  the  damages, 
the  error  was  reversible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  r>S4-586;  Dec  Dig.  |  2S0.*] 


^•r  other  eases  see  ssme  topic  and  section  NUMBHR  In  Dae.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'i  indozes 
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10;  Appeal  aitd  Bbbob  (|  — Quxsnom 

BBTIBWABTJi   —  iHSTKUCnONB  —  OSnO- 

TIONB— EXOEPTIOITS. 

Under  Comp.  L&ws,  (  10^7,  providing 
that  it  shall  not  be  necessar;  to  except  to  the 
charge  bat  the  par^  aggrieved  may  assign  er- 
rors, a  defendant  in  an  action  for  asBault  and 
batterr  with  ravishment  need  not  object  in  the 
trial  court  to  an  instmction  on  the  measure 
of  damages  because  submitting  an  element  of 
damages  not  alleged  and  proved,  bat  be  may  in 
the  Supreme  Court  amign  error  on  the  cliarge. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1809-1314;  Dee.  Dig.  { 
215.*]  . 

Error  to  Circuit  Court,  Kent  Coanty; 
John  S.  McDonald,  Judge. 

Action  by  Myrtle  Totten  by  Ryol  J.  Totten, 
her  next  friend,  against  Blon  H.  Totten. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  MOORE.  0.  J.,  and  STEERE, 
McALVAT,  BROOKE,  STONE,  OSTBAND- 
ER,  and  BIRD,  JJ. 

Rodgers  &  RodgOTB  and  M.  L.  Dunham,  all 
of  Grand  Rapids,  for  appellant  Alb^  B. 
Cogger,  of  Big  Rapids,  and  Ellis  &  Ellis,  of 
Grand  Rapids,  for  appellee. 

STEERE.  J.  Plaintiff  Instituted  these  pro- 
ceedings agalns't  def^dant  in  an  action  of 
trespass  to  recover  damages  for  an  assault 
and  battery  committed  upon  her  person,  ta- 
dudlng  a  ravishment  The  assault  is  alleg- 
ed to  have  taken  j^ce  at  plalntifTe  home  In 
the  township  of  Solon,  Kent  county,  Mich., 
on  Friday,  the  26th  of  Angus't.  1910.  The 
case  was  tried  in  Kent  county  circuit  court 
before  a  Jury,  and  plaintiff  recovered  a  ver- 
dict and  judgment  in  the  sum  of  $3,000. 

Defendant  has  removed  the  case  to  this 
court  on  writ  of  error,  alleging  16  asalgn- 
mente— 12  to  the  "  charge  of  the  court,  8 
with  reference  to  the  admissibility  of  testi- 
mony, and  1  to  the  court's  refusal  to  grant 
defendant's  motion  for  a  new  trlaL  At  the 
time  of  the  alleged  assault  plaintiff  was  a 
married  woman  20  years  of  age.  She  had 
been  married  4  years,  and  was  the  mother 
of  one  child,  2%  years  old.  Her  husband, 
Ryol  J.  Totten,  is  a  nephew  of  the  defendant, 
and  at  the  time  In  question  was  bis  tenant 
Plaintiff  and  her  husband  were  occupying  and 
cultivating  a  farm  of  defendant,  consisting  of 
about  90  acres,  located  a  little  over  a  mile 
eastward  from  the  village  of  Cedar  Springs, 
in  which  village  defendant  resided  with  Ms 
family.  By  the  arrangement  under  whldi 
plaintiff  and  her  husband  occupied  the  farm, 
defendant  had  reserved  to  himself  a  small 
room  on  the  first  floor  of  the  farmhouse  call- 
ed tbe  "clothes  press,"  to  which  there  was  ac- 
cess by  a  door  from  without,  an  Inner  door 
connecting  with  an  adjoining  bedroom  usual- 
ly occupied  by  plaintiff  and  her  husband.  De- 
fendant was  a  man  54  years  of  age,  having 
a  wife  and  two  grown  daughters.  Both  he 
and  his  wife,  singly  and  together,  were  ac- 


customed to  visit  the  farm  from  time  to 
time  as  any  matter  of  business  or  Indlna- 
FUon  suggested.  They  apparently  were  ob 
familiar  and  friendly  terms  with  plaintiff 


and  her  husband  up  to  the  time  of  the  al- 
leged assault 

On  August  28.  1910,  plaintiff's  husband 
was  absent  from  home,  having  gone  to  Lan- 
sing on  an  early  morning  excursion  train, 
returning  after  midnight  of  the  same  day. 
Plaintiff  remained  at  home  alone  with  her 
little  boy.  It  Is  her  claim  that  about  3 
o'clock  in  the  a^moon,  while  she  was  in 
her  bedroom  combing  her  hair  and  her  child 
was  playing  out  In  the  yard,  defendant  came 
into  the  room  through  the  door  from  the 
"clothes  press,"  ''to  which  he  had  access  from 
the  outside,  and  addressed  her,  first  asking 
where  her  husband  and  the  faired  man  were; 
that  his  presence  did  not  alarm  nor  particu- 
larly surprise  her  at  first,  as  he  was  fre- 
quently around  the  farm,  and  had  control  of 
the  adjoining  room;  that  after  some  com- 
monplace conversation  about  farm  matters, 
during  which  he  handed  b^  an  ai^e.  he 
proceeded  to  approach  her  in  an  Insnltlug 
manner,  followed  by  an  unexpected  assault 
in  which  be  overpowered  her,  threw  her  on 
the  bed,  and  with  force  and  violence  and 
against  her  will  perpetrated  the  outrage  com- 
plained of.  The  defense  was  a  total  denial, 
not  only  of  the  assault,  but  of  defendant's 
having  met  plaintiff  or  been  at  the  farm- 
bouse  that  day.  Much  testimony  was  Intro- 
duced on  each  side  touctdng  his  claim  of 
alibL 

[1]  E^r  is  assigned  on  the  ruling  of  the 
court  in  allowing  plaintiff  to  testify  against 
objection  that  she  told  her  husband  of  the 
assault  the  following  day.  On  direct  exam- 
ination she  was  asked  by  her  counsel:  "Q. 
Did  you  ever  tell  your  husband  this?  A.  I 
did.  Q.  When?  Mr.  R.  I  object  to  that  as 
immaterial  and  Incompetent"  The  objection 
was  overruled  and  the  witness  answered: 
"Saturday.  That  noon  to  the  dhmer  table." 
A  motion  was  made  to  s'trhEe  this  testimony 
out,  which  was  draled.  The  Saturday  re- 
ferred to  was  the  day  following  the  alleged 
assault  witness  having  previously  testified 
to  going  to  her  parents'  home  on  the  even- 
ing of  that  day,  taking  her  baby  with  her. 

It  is  claimed  'that  the  role  allowing  proof 
of  complaints  made  to  others  by  the  female 
assaulted,  which  is  an  exception  to  the  gen- 
eral hearsay  rule,  Is  applicable  only  to  crlia- 
Inal  prosecutions,  and  should  not  prevail  Id 
dvll  actions,  nor  be  extended  to  permit  a 
plaintiff  In  a  dvll  action  to  bolster  up  her 
claim  for  damages  by  proof  of  self-serving 
statements  made  by  herself  after  the  alleg- 
ed assault  While  the  Question  does  not  ap- 
pear to  have  been  squarely  before  this  court 
In  a  civil  action,  it  has  more  than  once  been 
held  In  carefully  considered  criminal  cases 
that  such  testimony  la  competent  Brown  v. 
People,  36  Mlcfa.  203;  People  r.  Brown,  63 
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.Mich.  531,  19  N.  W.  172;  People  v.  Gage,  62 
Mich.  271,  28  N.  W.  836,  4  Am.  St  Rep.  854 ; 
People  T.  Marrs,  125  Mich.  376,  84  N.  W.  284; 
People  T.  Bemor,  115  Mich.  692,  74  N.  W. 
184.  In  civil  actions  failure  of  the  female  to 
complain  or  the  continued  existence  of  friend- 
ly rdationa  between  the  parties  is  admissible 
as  tending  to  show  the  falsity  of  the  charge, 
aad,  on  the  other  hand,  we  think  it  likewise 
fairly  admissible,  as  tending  to  show  the  gen- 
uineness of  the  charge,  to  allow  proof  not 
only  of  recent  subsequent  conduct  and  appear- 
ance, but  complaints.  The  plaintiff  In  this 
case  gave  no  details  of  the  conversation  or 
what  was  said  beyond  the  fact  that  she  told 
liliD.  This  rule  Is  well  reasoned  in  Gardner  v. 
Kellogg,  23  Minn.  463,  wherein  the  court 
said:  "Whatever  may  be  the  reason  for  the 
nii'e  as  applied  to  criminal  cases,  whether 
It  Is  that  statements  of  this  character  as  to 
tbe  cause  and  immediate  consequences  of 
the  injury,  made  by  the  Injured  party  so 
soon  after  the  Injury,  and  while  still  under 
the  inSuence  of  the  smart  and  Suffering  oc- 
casioned by  It,  constitute  a  part  of  the  res 
gcstie,  as  was  held  In  Thompson  v.  Trevan- 
r.ion.  Skinner,  402,  approved  In  Aveson  v. 
Lord  Khmalrd,  6  East,  188,  and  In  Insur- 
ance Co.  T.  Mostey,  8  Wall.  397  [19  L.  Ed. 
43T],  or  whether  it  is  that  silence  under 
such  drcnmstances  is  so  contrary  to  human 
experience,  and  to  the  nataral  and  ordinary 
conduct  of  a  woman  suffering  under  such  a 
vrong,  as  to  raise,  if  not  explain,  an  unfa- 
rorable  presumption  affecting  the  credibility 
of  her  testimony  as  a  witness,  and  hence,  as 
is  suggested  by  Woodruff,  J.,  In  Bacdo  v. 
People,  41  N.  Y.  265,  268,  affirmative  proof 
is  admissible  to  repel  the  Inference — it  would 
seem  quite  clear  that  the  rule  luis  for  Its 
siiiqMrt  a  foundation  equally  as  firm  and 
reasonable  in  civil  as  in  criminal  actions. 
If  It  Is  a  safe  and  sound  rule  to  ot>serTe  In 
tlie  determination  of  a  controverted  fact 
which  Is  to  affect  the  liberty  and  dearest 
personal  rights  of  the  citizen,  it  Is  difficult 
to  perceive  why  it  ought  not  to  be  followed 
la  the  ascertainment  of  the  same  fact  when 
his  pecuniary  interests  alone  are  Involved." 

[2]  Error  is  assigned  on  refusal  of  tbe 
court  to  strike  out  the  testimony  of  a  witness 
named  Durfey  as  to  defendant's  asking  him 
if  be  would  go  on  bis  bond.  Plaintiff's  hus- 
band tiad  testified  that  after  dinner  on  the 
day  following  the  alleged  assault,  shortly 
after  learning  it,  he  had  sought  out  defend- 
ant in  a  poolroom  in  Cedar  Springs,  and 
told  him  to  be  at  the  farmliouse  that  night 
at  a  certain  time,  and,  when  asked  by  de- 
fendant why,  said,  "It  makes  no  difference. 
You  be  there,  or  ril  send  for  you."  Durfey 
testified  that  tbe  same  afternoon  defendant 
aivroadied  him,  and  wanted  to  know  if  he 
would  go  on  defendant's  bond  if  he  wanted 
him  to ;  that  In  reply  to  the  inquiry  of  what 
be  wanted  It  for  defendant  said  he  would  see 
bill)  later.  It  was  claimed  by  the  plaintiff  that 
it  H-as  fairly  inferable  from  the  sequence  of  i 


facts  that  Inquiry  as  to  bonds  was  the  re- 
sult of  his  talk  with  plaintiff's  husband,  and 
tended  to  Indicate  guilty  knowledge.  We 
are  not  prepared  to  say  that  such  evidence 
had  no  probative  force,  and  do  not  find  its 
admission  reversible  error. 

[3]  A  witness  named  Peter  Keeeh,  called 
by  defendant  In  support  of  his  claim  of 
alibi,  was  asked  in  tbe  course  of  a  sharp 
cross-examination:  "Q.  Mr.  Keech,  are  you 
the  same  Peter  Seech  that  within  about  a 
year  was  on  trial  In  the  circuit  court  here 
for  raping  a  girl  under  15  years  of  age,  in 
which  the  Jury  disagreed?"  This  was  ob- 
jected to  as  incompetent  and  Immaterial, 
and  the  objection  overruled.  Witness  an- 
swered that  be  was,  but  was  not  convicted. 
This  ruling  Is  assigned  as  error.  The  ques- 
tion was  within  the  discretion  of  the  trial 
court  permissible  on  cross-examination.  In 
the  case  of  Drlscoll  t.  People,  47  Mich.  413, 
11  N.  W.  221,  It  was  said:  "A  witness  may 
be  asked  on  cross-examination  within  tbe 
proper  discretion  of  tlie  cour^  not  only  con- 
cerning hla  conviction,  but  also  ctmcerning 
any  sertous  charge  brought  ag^at  hhn. 
WUbor  T.  Flood,  le  Mich.  40  193  Am.  Dec. 
2031;  Caemma  t.  Conrad,  19  IClcb.  170; 
Hamilton  t.  People  29  Mich.  173."  Three 
of  defendanfa  assignmenta  of  error,  Involv- 
Ing  refusal  of  the  court  to  give  aevoi  of 
his  requesto  to  diarge,  raise  Questions  re- 
lating to  the  elements  of  asaault  and  battery 
with  carnal  knowledge,  to  what  extent  the 
assault  muat  have  been  resisted,  and  wheth- 
er It  moat  have  been  entirely  against  plaln- 
tlflTs  will  and  accomplished  by  force.  In  order 
to  permit  tbe  recovery  of  substantial  dam- 
age. It  is  alleged  on  these  propositions  tbe 
court  charged  inconalstentiy  and  "both 
ways." 

[4,  6]  PlaintiflTs  declaration  contains  two 
counts— one  for  assault  and  bottery  only, 
without  ravishment,  and  the  other  for  as- 
sault and  battery  accompanied  by  and  in- 
cluding violent  debauchery  and  carnal  knowl- 
edge by  force  and  against  the  will  of  plain- 
tiff. Her  testimony  was  directed  to,  and 
recovery  sought  under,  the  latter  count.  The 
Issue  was  well  defined  along  these  lines.  She 
testified  positively  to  the  assault,  violence, 
overpowering,  carnal  knowledge,  that  she 
did  not  encourage  or  consent,  and  that  It 
was  against  her  will.  Defendant  himself  tes- 
tified that  she  did  not  consent,  that  he  had 
no  Intercourse  with  her  of  any  kind  on  that 
day,  did  not  see  her  and  was  not  at  tbe 
farmhouse,  where  she  claimed  the  assault 
took  place,  at  all  during  the  day  in  ques- 
tion, and  all  testimony  introduced  In  his 
behalf  was  to  that  effect.  It  apparently  was 
the  claim  of  defendant  that,  even  should 
the  Jury  find  that  he  had  improper  relations 
with  plaintiff  on  that  occasion^  It  might  be 
Inferred  that  It  was  with  her  consent,  or 
that  her  t^tlmony  failed  to  establish  by  a 
preponderance  of  evidence  It  was  against  her 
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consent,  and  that  she  resisted  to  the  utmost 
and  contlnaed  her  resistance  nntll  the  act 
was  consummated.  This  Is  based  on  plaln- 
tlfF*8  failure  to  make  outcry  and  active  phys- 
ical resistance.  Her  testimony  relative  to 
that  feature  of  the  case  Is,  in  part,  as  fol- 
lows: "When  he  took  hold  of  me,  I  was 
frightened.  I  was  shocked.  I  never  thought 
of  such  a  thing.  I  was  shocked  by  his  step- 
ping up  to  me  and  doing  what  he  did.  He 
made  that  remark,  'I  love  you,'  and  I  could 
not  help  myself.  He  had  bold  of  me  when 
he  made  the  remark.  My  hair  was  down 
over  my  face.  I  have  quite  a  little  hair. 
His  making  this  remark  and  grabbing  me 
frightened  me.  I  was  just  shocked  and  I 
could  not  help  myself  hardly  at  all.  I  was 
so  surprised  and  everything  else.  It  made 
me  helpless  almost,  for  I  never  expected 
such  a  thing.  I  did  not  strike  him,  for  he 
bad  bold  of  my  hands.  When  I  said  on  cross- 
examination  that  I  was  conscious  all  the 
time,  I  meant  that  I  was  conscious  to  an 
ntent  that  I  hadn't  fainted.  I  knew  what 
was  going  on  and  knew  what  he  did,  but  was 
80  surprised  and  frightened  and  everything 
dse  that  X  couldn't  help  mys^.  If  I  could, 
I  defended  myself  as  far  aa  I  could.  I 
coold  not  do  very  madi  slmi^  because  he 
pot  bis  face  over  my  mootb  and  had  bold 
ot  my  bands.  I  was  so  fr^htened  that  I 
oonld  not.  I  was  weak  and  faint.  Wben  I 
get  frightened,  It  makes  me  faint  I  hardly 
ever  scream  wben  I  am  fri^tened  because 
It  makes  me  faint  I  almost  faint  away. 
I  was  in  that  ocmdlllon  wben  this  was  goii^ 
on." 

Dtfoidant  proffa«d  nam«ous  reauests.  In 
nrying  langoage,  Involving  the  prbidples 
above  mentioned,  tyi^cal  of  which  are: 

"0)  ^Diere  Is  no  claim  in  this  case  that 
the  plaintiff  used  any  physical  force  or  at- 
tempted to  use  any  i^slcal  force  In  re- 
sisting the  assault  of  the  defendant,  or  that 
the  plaintiff  made  any  outcry  or  attempted 
in  any  manner  to  prevent  the  assault  de- 
bauch, and  carnal  knowledge  of  her  person. 
The  [^aintlff  claims  that  the  reason  she  did 
not  physically  resist  the  said  defendant  or 
make  an  outcry  or  attempt  in  some  way  to 
defend  her  person  was  because  she  was  so 
Beared  that  she  lost  control  of  herself.  Now, 
unless  the  plaintiff  has  satisfied  you  by  a 
pr^nderance  of  the  evidence  that  she  was 
physically  unable  to  resist  the  defendant, 
and  that  she  was  physically  unable  to  make 
any  outcry  or  in  any  manner  endeavor  to 
protect  hers^  and  that  while  she  was  in 
this  condition  the  sexual  intercourse  occur- 
red, then  she  cannot  recover  in  this  action 
for  an  assault  and  carnal  knowledge  of  her 
person  by  force  and  against  her  will. 

"(4)  It  Is  the  law  that  the  gist  of  this  ac- 
tion Is  force  and  violence,  and  that  to  sus- 
tain plaintiff's  claim  she  must  show,  in  ad- 
dition to  carnal  intercourse,  that  defendant 
accompttshed  the  act  by  force  and  violence 


and  against  her  will,  tt  must  also  appear 
that  she  resisted  defendant  to  the  extent  of 
her  capability,  and  that  said  resistance  ex- 
tended to  .the  time  said  act  was  accom- 
plished." 

Tlie  court  In  hla  charge  clearly  and  cor- 
rectly defined  assault  and  battery  and  rape, 
then  stated  that  in  this  civil  case  "the  mere 
fact  that  she  did  not  resist  to  the  utmost 
would  not  excuse  the  defendant  from  bis 
unlawful  acts,  If  you  find  he  had  Intercourse 
with  her  without  her  consent  •  ♦  *  she 
could  not  recover  damages  for  any  act  to 
which  she  consented."  So  far  as  we  can 
gather  from  the  record,  it  was  plalntlfTs  po- 
sition that  defendant  was  guilty  under  tho 
second  count,  which  Included  ravishment,  or 
not  guilty  at  all,  and  the  e^'ldence  on  both 
sides  so  Indicates,  but  the  court  chained: 
"If  you  find  that  the  defendant  did  not  have 
intercourse  with  her  against  her  will,  but 
did  commit  an  assault  and  battery  upon  the 
plaintiff,  she  would  be  entitled  to  recover 
such  damages  as  she  has  shown  she  has  suf- 
fered from  such  assault  and  battery  alone" — 
thus  allowing  the  jury  to  credit  her  story 
In  part  and  di£>belleve  it  in  part  Whatever 
else  may  be  said  ot  this  portion  of  the 
charge,  it  becomes  unimportant,  inasmuch  as 
the  Jury  found  defendant  guilty  under  the 
second  count  of  assault  and  battery  accom- 
panied by  d^ucbery.  His  Instruction  i^ 
on  that  branch  of  the  case,  that,  in  order 
to  recover,  it  Is  not  necessary  to  prove  the 
limit  of  resistance  provided  the  act  was 
perpetrated  against  her  will.  Is  in  harmony 
with  Shenk  v.  Dunkelow.  70  Uicb.  80,  37  N. 
W.  SSa,  in  whidL  the  requests  ot  d^endant 
embody  Uie  same  proposltlws  as  many  of 
tbose  presented  here.  The  court  Uiere  said, 
speaking  of  the  action  as  an  entirety:  "The 
plaintiff  claimed  it  was  not  necessary  for  the 
plaintiff  to  show  that  the  assault  was  com- 
mitted with  such  force  and  violence  as  to 
constitute  the  crime  of  rape^  nor  was  it  nec- 
essary to  establish  any  fact  in  the  plalndff'a 
case  by  more  than  a  preponderance  of  the 
evidence  to  entitle  her  to  recover.  *  *  • 
Her  statements,  if  believed  by  the  Jory,  tak- 
en with  the  other  evidence  in  the  case,  al- 
though they  were  denied  by  the  defendant, 
contain  all  the  e)em«ita  necessary  upon 
which  to  base  the  verdict  the  Jury  render- 
ed." See,  also,  Elliott  v.  Van  Bnren,  33 
Mich.  48,  20  Am.  Rep.  868. 

[I]  In  a  civil  action  for  assanlt  and  bat- 
tery, a  charge  of  ravishment  does  not  change 
the  nature  of  the  action,  but  is  only  matter 
of  aggravation,  bearing  on  the  measure  of 
damages.  The  language  used  In  List  t. 
Miner,  74  Conn.  00,  49  Atl.  866,  is  apidlcable. 
In  that  case  an  aggravated  assault  and  bat- 
tery was  diarged,  as  in  this  case.  The  trial 
court  said:  "As  has  been  said  to  yon,  any  un- 
lawful touching  of  another  constitutes  in  fact 
assault."  This  was  claimed  to  be  misleading, 
and  It  was  urged  that  the  Jury  must  have 
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been  misled  bj  a  total  lack  of  a  cbarge  up- 
on the  clement  of  consent;  that  the  charge 
as  to  assault  and  battery  "must  have  been 
understood  by  the  Jury  to  mean  that  If  the 
defendant  bad  carnal  knowledge  of  the  plain- 
tiff with  her  fnll  consent,  or  even  by  her 
solicitation,  that  he  had  committed  upon  her 
sn  assault  for  which  she  could  recover." 
The  appellate  court  disposed  of  the  technical 
niceties  raised  upon  the  charge  and  refusal 
to  charge  on  those  distinctions  as  follows: 
"If  any  claim  bad  been  made  during  the 
trial  by  eltbor  party  that  whatever  the  de- 
fendant did  to  the  plaintiff  he  did  by  hex 
consent  and  allowance,  or  if  there  had  been 
any  evidence  upon  which  such  a  claim  mU^t 
have  been  based,  there  would  be  some  force 
In  the  objection  that  the  def^dant  here 
makes  to  the  charge;  but  there  was  no  such 
evidence  in  the  case,  and  no  such  claim  was 
or  could  be  fairly  made-  The  complaint 
charged  a  violent  assault  upon  the  plaintiff, 
made  against  her  will  and  consent.  The  evi- 
dence for  the  plaintiff  tended  to  prove  Just 
such  an  assault  as  was  alleged,  and  not  one 
of  a  dUferent  kind.  The  answer  uncLuallfled- 
iy  denied  any  assault  at  all,  and  tibe  defend- 
ant, by  ilia  evidence,  denied  absolutely  that 
be  had  ever  assaulted  the  plaintiff  or  had 
anytbting  whatever  to  do  with  her.  Before 
the  Jury,  then,  the  dalms  of  the  parties  were 
these:  Ttie  plaintiff  claimed  that  all  the  de- 
fendant did  to  her  was  done  against  and 
not  with  ber  consent  and  allowance.  The 
defendant  claimed  her  story  was  untrue  from 
beginning  to  end,  and  that  he  had  never 
assaulted  her  or  bad  carnal  knowledge  of 
ber  at  ail,  with  or  without  her  consent 
•  •  ♦  In  view  of  the  case  as  it  was  be- 
fore the  jury,  upon  the  claims  made  and 
evidence  adduced  by  the  respective  parties, 
we  think  the  chai^,  upon  the  point  In  ques- 
tion, was  sufficient" 

[7]  Error  is  assigned  upon  portions  of  the 
ebarge  relating  to  witnesses  in  which  the 
court  stated  that  in  a  case  of  this  kind  It 
was  not  essential  in  order  to  convict  that 
plaintiff  should  be  corroborated  by  the  testi- 
mony of  other  witnesses;  that  evidence  whitSi 
tended  to  prove  defendant  committed  the  as- 
xanlt  also  tended  in  the  same  degree  to  prove 
tiiat  he  was  there  at  plaintiff's  home  at  the 
time  of  the  assault  If  the  Jury  ftnmd  fn>m 
the  eridenee  that  any  of  defendant's  wit- 
nesses testified  falsely  as  to  his  acts  or  move- 
ments on  that  day.  It  ml|^t  be  considered  as 
beartaq;  upon  credibility  and  guilt  The  last 
Instruction  was  ^ven  at  the  conclusion  of 
an  instruction  In  regard  to  the  defense  of 
alibL  These  instructions  were  given  upon  re- 
quests presented  by  plaintiff,  are  supported  by 
authOTi^,  and  should  be  considered  In  connec- 
tion with  the  charge  as  an  entirety.  The 
objection  made  to  them  is  chiefly  that  they 
were  partial,  in  favor  of  plaintiff  and  should 
have  been  elaborated  and  applied  by  the 
court  equally  to  both  sides.  The  court  might. 


with  propriety,  have  done  so  had  defendant 
requested  it,  but  we  do  not  find  the  charge 
upon  this  point  as  given  error,  and  it  Is  not 
error  for  the  court  to  fall  to  charge  more 
elaborately,  not  being  requested  to  do  so, 
especially  where  the  subject  has  been  brought 
to  the  attention  of  the  defendant  by  re- 
quests preferred  by  the  opposite  side  before 
the  charge  Is  given.  Bamett  v.  Farmer,  etc., 
Co.,  116  Mich.  247,  73  N.  W.  372. 

[B]  Plaintiff,  while  giving  her  evidence,  de- 
clared that  she  did  not  bring  tills  suit  to  get 
money  out  of  defendant  but  said  "we  brought 
it  to  punish  him  for  what  he  did."  tTpon 
that  subject  defendant's  cotinsel  requested 
the  court  to  charge  as  follows:  "If  you  find 
the  defendant  guilty  in  this  case,  yon  have 
the  r^t  to  give  the  plaintiff  such  an  amount 
of  damages  as  will  compensate  her  for  the 
Injury  done  as  shown  by  the  evidence  in  this 
case.  Compensation  to  the  plaintiff  Is  the 
purpose  in  view,  and,  when  that  Is  accom- 
plished, anything  beyond,  by  whatever  name 
called,  Is  unauthorized.  It  la  not  the  prov- 
ince of  the  Jury  after  damages  have  been 
found  for  the  plaintiff  so  that  she  is  fully 
compensated  for  the  injury  to  mulch  the  de- 
fendant In  an  additional  sum  to  be  handed 
over  to  the  plaintiff  as  punishment  for  the 
alleged  wrong."  This  was  refused.  The 
court,  however,  in  lieu  thereof  said;  "The 
purpose  of  awarding  damages,  if  you  find 
tbat  plaintiff  has  sustained  any,  Is  to  fully 
and  fairly  compensate  her  for  injuries  she 
has  received,  and  not  to  punish  the  defend- 
ant" This  language  is  advisory  rather 
than  mandatory.  It  is  not  the  equivalent  of 
the  request  which  was  refused,  and  which 
is  a  correct  statement  of  the  law  especially 
applicable  to  this  case,  In  view  of  the  em-, 
phasls  put  upon  the  subject  by  plalntUTs 
testimony  that  punishment  was  her  purpose. 
It  should  have  been  given  as  requested. 

[I]  In  Instructing  the  Jury  as  to  the  meas- 
ure of  damages  the  court  said':  "These  dam- 
ages Include  not  merely  physical  Injuries  and 
suffering,  but  damages  to  her  good  name, 
mental  suffering,  faumlllntlon,  and  mortlflca- 
tlon."  There  was  no  evidence  In  the  case  ot 
damage  to  her  good  name,  but  the  court  stat- 
ed to  them  that  it  was  an  element  of  dam- 
ages. Injury  to  reputation  or  good  name 
were  neither  alleged  nor  proven.  There  was 
not  a  scintilla  of  proof  as  to  loss  of  sodal 
standing,  that  aba  hi^d  been  shunned,  slight- 
ed, or  slurred  by  her  friends  and  neighbors* 
or  that  any  one  r^arded  her  with  less  re- 
spect This  transaction,  as  she  related  It 
was  absolutely  unknown  to  her  friends  and 
neighbors,  or  the  public,  untU  she  and  her 
husband  advertised  It,  that  the  circumstances 
of  the  assault  did  not  make  it  public,  and 
that  she  was  not  compelled  to  disclose  it  by 
reason  of  her  physical  condition  Is  shown  by 
her  own  testimony.  Neighbors  lived  across 
the  road,  not  far  away,  and  a  hired  man 
named  B.ildwin  was  on  the  premises.  She 
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remsined  aroand  ber  borne  until  towards  6 
o*clo(ft  tbat  evening,  and  thea  went  after  the 
cows  as  nsual.  The  hired  man  testified  tbat 
die  helped  him  do  the  chores,  milking  foor 
cows.  In  the  evening  she  went  to  tbe  neigh- 
bor's across  tbe  wa;,  who  noticed  nothing 
unnsnal,  and  remained  there  visiting  ontU 
her  bwdtand  returned,  when  she  went  home 
with  him.  The  onl7  evidence  ot  anything 
which  was  notlcable  at  that  time  given  by 
any  witness  is  the  testimony  ot  ber  husband 
that  she  appeared  down-bearted.  and  he 
lieard  lier  sobbing  two  or  three  tlmee  dur- 
ing the  night  There  Is  no  proof  of  loss  of 
good  name  or  drcamstances  beyond  ber  con- 
trol making  the  matter  public  or  a  known 
disgrace.  This  court  has  more  than  once 
beld  that  damages  In  case  of  tort  must  be 
proven  before  they  can  be  recovered.  Cous- 
ins V.  RaUway  Co.,  96  Mich.  386.  S6  N.  W. 
14;  Spray  v.  Ayotte,  161  Mich.  593,  126  N. 
W.  630;  Pratt  v.  Hamilton,  161  Mich.  268, 
126  N.  W.  196. 

In  the  case  of  Kepler  v.  Hyer,  48  Ind.  499, 
Involving  a  criminal  assault  upon  a  female, 
the  court  held,  apparently  irrespective  of  al- 
legations and  proofs,  that  injury  to  reputa- 
tion  or  character  in  such  a  case  cannot  be 
made  the  basis  on  which  to  estimate  dam- 
ages. In  the  case  of  Fay  v.  Swan,  44  Mich. 
646,  7  N.  W.  215,  which  Involved  an  assault 
with  Intent  to  ravish,  this  court  held  that 
the  Jury  in  estimating  damages  could  take 
Into  account  tbe  disgrace  as  well  as  physical 
suCFeriug  caused  by  the  assault.  An  exam- 
ination of  the  record  In  that  case  discloses 
that  the  word  "disgrace"  was  apparently  not 
used  aa  synonymous  with  good  name  or  repu- 
tation, but  rather  as  meaning  a  sense  of 
shame,  humiliation,  or  feeling  of  disgrace 
affecting  plaintUTs  mental  suffering.  While 
the  question  of  necessary  publicity  was  not 
discussed  in  that  case,  It  appeared  that 
plaintiff  was  forced  to  obtain  the  services  of 
a  physician  and  unavoidably  make  known  to 
blm  the  transaction.  That  case  Is  not  in 
conflict  with  the  well-reasoned  rule  stated  In 
Sletten  v.  Madison,  122  Wis.  261,  99  N.  W. 
1020.  The  court  there  said:  "The  most  ob- 
vious of  tbe  errors  assigned  is  presented  by 
an  Instruction  to  the  Jury  to  include  as  an 
element  of  damage  to  be  compensated,  loss 
of  reputation.  Respondent's  counsel  offers 
neither  argument  nor  citation  In  support  of 
the  proposition  that  loss  of  reputation  is  an 
element  of  the  general  damages  resulting 
from  an  assault,  even  when  accompanied  by 
sexual  solicitation.  Indeed,  seems  to  con- 
cede the  contrary,  but  urges  tbat  the  Instruc- 
tion could  not  Injure  the  defendant  because 
there  was  no  evidence  of  any  loss  of  reputa- 
tion. The  conclusion  Is  non  sequltur.  In- 
struction to  the  Jury  to  make  allowance  for 
such  an  element  was  a  direct  Invitation  to 
them  to  draw  on  conjecture  or  Imagination 
as  to  Its  existence  In  absence  of  any  evi- 
dence, and  for  that  reason  alone  would  be 
erroneous,  even  U  the  element  mentioned 


would  be  proper  as  special  damages  when 
supported  by  tbe  proofs.  [Citing  cases,  etc.] 
Hence  tbe  conclusion  Is  irresistible  that  with- 
out direct  all^atlon  of  su<di  Injury  as  special 
damage  supported  by  proof  there  can  ordi- 
narily be  no  recovery  for  this  element  of 
damage  in  an  action  for  assault  We  are 
not  prepared  to  say  that  there  may  not  be 
cases  where  the  assault,  especially  when  as- 
sociated with  attempts  upon  the  chastity  of 
a  woman  of  pure  character  and  good  repu- 
tation under  circumstances  of  publicity,  may 
not  affect  ber  fair  name  and  her  standing  in 
the  community  to  her  actual,  nay,  pecuniary 
damage.  The  proneness  of  the  human  mind 
to  suspicion  la  such  tbat  tbe  mere  fact  of 
sexual  attempt  upon  a  woman  may  arouse 
suspicion  of  conduct  or  character  on  her  part 
to  have  invited  it  with  hope  ot  success,  and 
the  fact  that  she  Is  known  to  have  been  so 
solicited  may  derogate  from  the  pre-existing 
belief  in  her  virtue  and  decorum.  We  shall 
not  decide  in  the  present  case  whether  that 
may,  under  special  drcumstances  of  both  al- 
legation and  proof,  ever  be  an  element  of 
special  damage  in  an  action  for  assault 
That  is  not  the  situation  here,  for  there  ia 
neither  allegation  nor  proof  of  any  such  facta 
The  recovery  permissible  in  this  case  was 
only  for  those  general  damages  which  so  cus- 
tomarily accompany  an  assault  that  the  law 
presumes  them  at  least  In  some  degree.  As 
we  have  said,  tbese  do  not  Include  Injury  to 
reputation.  Hence  we  conclude  tbe  Instruc- 
tion complained  of  was  error."  Tbe  court, 
in  his  reasons  for  refusing  a  new  trial,  and 
counsel  for  plaintiff  In  their  brief,  admit.  In 
effect  that  there  Is  no  positive  evidence  of 
Injury  to  good  name  and  that  the  instruc- 
tion upon  that  subject  was  err<»ieous,  but 
state  that  it  was  an  Inadvertent  and  harm- 
less error  in  view  of  the  rest  of  the  charge 
and  the  fact  tbat  able  counsd  at  defendant's 
table,  listening  to  the  charge,  apparently  did 
not  notice  it,  and  did  not  call  the  court's  at- 
tention to  the  matter.  It  was  clearly  stated 
as  an  element  of  damages,  and  tbe  first  el- 
ement mentioned  In  addition  to  physical  suf- 
fering. Tbe  statement  is  nowhere  contra- 
dicted or  corrected  In  the  charge  and  stands 
as  a  part  of  It  In  view  of  the  verdict  we 
cannot  say  that  tbe  Jury  did  not  take  their 
cue  from  this  instruction,  and  that  It  did 
not  enter  Into  and  constitute  a.  portion  of 
their  award.  It  is  rather  to  be  presumed 
tbat  it  did. 

[10]  If  manifestly  an  inadvertence  as  indi- 
cated to  those  listening  to  the  charge,  it  would 
seem  to  be  the  duty  of  plaintiff's  counsel, 
rather  than  defendant's,  to  call  the  attention 
of  tbe  court  to  it  Under  the  practice  which 
formerly  prevailed,  It  would  have  been  the 
duty  of  counsel  for  defendant  to  then  take 
exceptions,  thereby  calling  the  attention  of 
the  court  to  the  matter  and  thus  give 
portunlty  to  make  correction;  but  latterly, 
for  reasons  which  we  do  not  seek  to  fathom, 
the  Legislature  provided  that  It  Is  not  neces- 
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ury  In  such  eases  to  except  to  tbe  chai^ 
gim  to  the  inry,  bat  the  party  deeming 
himself  agsrleTed  by  any  portion  of  the 
charge  may  remain  silent,  and  8Ul>8eqaentl7, 
when  remoTlng  tbe  case  to  this  court,  for 
review,  assign  his  errors  upon  the  charge. 
Comp.  Laws,  |  10,247. 

The  gnestion  of  damages  in  this  case  was 
a  most  important  one,  npon  which  the  jury 
should  have  been  plainly,  fnlly,  and  correctly 
instruct ed. 

For  the  reasons  stated,  the  Jadgment  Is 
fSTerHd,  and  a  new  trial  granted. 


BRANCH  T.  ELATT. 
(Supreme  Court  of  Michigan.   Not.  8,  1912.) 

1.  NEGLiQsircB  (I  ]26*)--Sziaus  AomosHn 
— Admissibiutt. 

In  an  action  for  personal  injniiea,  evi- 
dence of  prior,  Bimilar  accidents  in  the  same 
place*  ^e  conditI<His  being  shown  to  remain 
DDchanged,  is  admissible  to  prove  both  notice 
of  the  defect  and  negligence,  but  evidence  of 
such  actidentB  subsequent  to  tbe  one  in  issue 
is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Neglixence, 
CenL  Dig.  H  239-214;  Dec  Dig.  I  125.*] 

2.  WxTHKSsn   (H  29^  287*)— ^uwnoNS— 

ASBDHINO  FaCIS— AcnOlVB  VOB  ItOVOEi^ 
Etidxncs— ADHISnBILnT. 

In  an  action  against  the  proprietor  of  a 
theater  for  injuries  claimed  to  have  been  sus- 
tained through  his  failure  to  light  a  stairway 
and  provide  ralUnga,  where  no  evidence  of 
prior  accidents  bad  been  offered,  the  ezclurion 
of  a  question  as  to  how  many  times  a  day  a 
witness  saw  people  stumbling  at  that  place 
was  not  error,  since  the  question  assumed 
focts  not  proved  and  induded  act^denta  oo- 
curring  both  before  and  after  the  one  in  issue, 
especially  where  ft  did  not  appear  what  the 
answer  to  sQch  question  would  have  been. 

[Ed.  Note.— For  Other  cases,  see  Witnesses, 
Cent.  Dig.  H  817-826,  829-832;  Dee.  Dig.  H 
230,  237.*] 

9,  Thutsbs  axt>  Shows  (|  6*)— Aoiioira  fob 
IwjuBXBft—BTZDBNGB— Weight  and  Suffi- 

CIENCT. 

In  an  action  against  the  proprietor  of  a 
theater  for  injuries  claimed  to  have  been  sus- 
tained through  his  failure  to  light  a  stairway 
and  provide  railings,  evidence  Mid  to  support 
a  verdict  for  defendant  and  a  special  finding 
that  the  stairway  was  provided  with  railings 
at  the  tunc  of  the  aoddeat 

[Btd.  Note^For  other  cases,  see  Theaters 
sad  Shows,  Cent  Dig.  {  6;  Dec  Dig.  i  6.*] 

4.  Nkw  TaiAL   (I  150*)— GaouNDS— Nkwlt 
DiscovEBBD  EviDsnos. 

Depositions  taken  subsequent  to  a  trial, 
and  offered  In  support  of  a  motion  for  a  new 
trial  to  show  the  falsity  of  testimony  given  on 
the  trial,  were  to  be  considered  in  like  manner 
as  newly  discovered  evidence  presented  1^  affi- 
davit in  support  of  such  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  a  30&-510;  Dec.  Dig.  i  150.*] 

5.  Nbw  Tbzal   (H  100,  102.  104,  108*)— 

GkOVHDS— NaWLT  DiSCOVEBED  EviDEKCK. 
aiotlons  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  are  not  regarded 
with  favor,  and,  to  prevail,  It  must  appear  to 
the  court's  satisfaction  that  the  evidence  and 
□ot  merely  its  materiality  is  newly  discovered, 
that  it  could  not  have  been  discovered  with 


reasonable  diligence  and  prodtteed  at  tibe  trial, 
is  not  cumulative,  and  is  so  strong  and  con- 
vincing as  to  render  a  different  result  probable 
on  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  183.  201-204,  207-214,  21S-2&>, 
226^228;  Dec.  Dig.  U  100,  102,  104.  lOS.*] 

a  AsnoL  AND  Sbiob  (1  981*)— Nbw  Tbzai. 

(I    108*)— QBOTTNDB  — «BWLT  DXSCOTEBXD 

Etidencb. 

Whether  newly  discovered  evidence  offered 
on  a  motion  for  a  new  trial  is  of  such  a  char- 
acter as  to  require  a  new  trial  and  render  a 
different  conclusion  probable  on  such  new  trial 
is  to  be  determined  by  the  trial  judge  in  bis 
good  judgment  and  dlscretloiL  which  discretion 
will  not,  as  a  rule,  be  disturbed  on  appeal  un- 
less abosed. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent.  Dig.  J  3878;  Dec.  Dig.  {  981;* 
New^Trial.  Gent  Dig.  $|  226,  227;  Dec.  Dig. 

7.  New  Tbial  (|  108*)— Nbwlt  Dzboovbbxd 

Evidence— &lATBBiALTr. 

In  an  action  against  the  proprietor  of  a 
theater  for  injuries  claimed  to  have  been  sus- 
tained through  his  failure  to  light  a  stairway, 
and  provide  railings,  where  evidence  was  of- 
fered by  defendant  that  tbe  stairway  was  light- 
ed and  provided  with  railings,  the  court  did 
not  err  in  denylog  a  motion  for  a  new  trial 
supported  by  depositions  claimed  to  show  that 
the  testimony  given  on  tbe  trial  as  to  the 
presence  of  such  railings  was  false,  since,  if 
the  stairway  was  broad  with  easy  steps  and 
well  lighted,  the  absence  of  such  railings  would 
not  necessarily  be  controUlng  on  the  question 
of  negligence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  II  226,  227;  Dec.  Dig.  |  108.*} 

Error  to  Circuit  Court,  Wayne  County; 
George  P.  Codd,  Judge. 

Action  by  Teresa  Branch  against  WUllam 
F.  Klatt  Judgmwit  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

See,  also,  16S  Mich.  666,  131  N.  W.  107. 

Argued  before  MOORE,  C.  J.,  and 
8TBERB,  MCALVAT,  BROOKE,  KUHN. 
3T0NB.  08TRANDBB,  and  BIRD,  JJ. 

Patrii^  J.  Kelaher,  of  Detroit  (McHugh, 
Gallagher  &  McOann,  of  Detroit,  of  coun- 
sel), for  appellant  I<ninan  W.  Goodmough 
and  Irvln  Long,  both  of  Detroit,  for  appellea 

8TEHBE,  J.  Plaintiff  insUtated  thla  ac- 
tion to  recover  damages  for  personal  inju- 
ries imputed  to  defendant's  negUgence  In 
failli«  to  provide  and  maintain  a  safe  and 
suitable  stairway  leading  to  bis  theater. 

Defendant  was  proprietor  of  a  place  of 
public  Kitertalnment  known  as  the  BlJou 
Theater,  located  on  the  second  floor  of  a 
building  nuifibered  24,  on  Monroe  avenue,  In 
the  city  of  Detroit  The  tickrt  office  of  said 
theater  was  sitnated  on  the  first  floor  of  the 
building  at  the  street  entrance,  where  pa- 
trons attwdlng  the  performances  purehssed 
tickets  of  admission.  Having  procured  these, 
they  were  allowed  to  ascend  the  stairway 
leading  to  the  second  floor  and  enter  the  the- 
ater. On  the  afternoon  of  October  21,  190% 
plaintltr  patronized  aald  place  of  amusement 
where  a  continuous  moving  picture  perform- 
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ance  was  In  progress.  She  took  a  seat,  wit- 
nessed tbe  regular  bill  of  said  show,  and 
then  withdrew.  On  mablng  her  exit  by  said 
stairway,  she  fell  down  a  flight  of  eight 
st^M,  sustaining,  as  Is  alleged,  serious  in- 
juries. This  case  has  been  twice  tried  In  the 
circuit  coart,  and  is  now  here  a  second 
time  for  review.  On  the  first  trial  the  case 
was  taken  from  the  Jury;  a  verdict  and  Jnde^ 
luent  being  directed  and  entered  by  the  court 
in  ftiTor  of  the  defendant,  on  the  ground  of 
contributory  negligence.  PlaintUC  thereupon 
brought  the  proceedings  to  this  court  for 
review  on  a  writ  of  error.  It  was  here  held 
on  the  record  as  then  made  that  issues  of 
fact  were  Involved  which  should  have  been 
left  to  the  jury  to  decide  under  proper  In- 
stmctlous.  The  Judgment  was  reversed  and 
a  new  trial  granted.  The  opinion  then  ren- 
dered, reported  In  166  Mich.  666,  181  N. 
W.  107,  furnishes  a  complete  and  clear  state- 
ruent  of  the  case,  and  contains  a  dlngram 
of  the  entrance  to  the  th^ter,  shoeing  the 
landings  and  steps  occupying  the  stairway 
down  wbtch  plaintiff  fell.  On  a  retrial  tn 
the  circuit  court  the  case  was  submitted  to  a 
Jury,  again  resultli^  in  a  verdict  and  Jutte- 
ment  In  favor  of  defendant.  A  motion  for  a 
new  trial  was  made  and  denied.  Plaintiff 
again  seeku  a  reversal,  presenting  two  as- 
signments of  error,  as  follows:  "(1)  The 
court  erred  in  excluding  the  following  quea- 
tlon:  'How  many  times  per  day  while  you 
were  standing  in  the  rear  of  that  theater  did 
you  find  people  stumbling  across  that  place?' 
(2)  The  court  erred  In  denying  plalntlfiC's 
motion  for  a  new  trial." 

The  first  asEiignment  of  error  approaches  a 
question  which  has  been  the  subject  of  seri- 
ous consideration  and  somewhat  conflicting 
opinions  in  this  court  as  well  as  In  other  Ju- 
risdictions. The  two  cases  of  Early  v.  h. 
S.  &  M.  S.  Ry.,  66  Mich.  349,.  33  X.  W.  S13, 
and  Langworthy  v.  Green  Tp.,  88  Mich.  207, 
50  X.  W.  130,  are  cited  by  counsel  for  de- 
fendant as  holding  that  proof  of  previous  ac- 
cidents occurring  at  the  same  place  as  the 
one  giving  rise  to  the  litigation  is  not  per- 
missible. In  the  Early  Case  It  was  said: 
"The  court  committed  no  error  in  excluding 
other  and  previous  accidents  occurring  at  the 
same  place."  And  In  the  Langworthy  case: 
"A  witness  was  asked  by  defendant's  coun- 
sel If  he  had  ever  heard  or  known  of  any 
one  being  injured  on  that  obstruction  before 
this,  but  the  court  properly  excluded  the  tes- 
tluiony.  Hodges  v.  Bearse,  129  111.  87  [21  N. 
K,  613j."  It  would  seem  In  this  case  that 
tbe  interrogator  was  seeking  to  prove  a  neg- 
ative. To  the  extent  tbese  authorities  teud 
to  substantiiite  the  rule  defendant  contends 
for,  they  must  be  regarded  as  somewhat  out 
of  tune  with  others  which  came  before  and 
after  them.  See  Gr.  Rapids,  etc.,  Ry.  Co.  v. 
IlunUey,  38  Mich.  527,  31  Am.  Rep.  321; 
James  v.  Emmet  Min.  Co.,  &5  Mich.  335,  21 
N.  W.  361;  Smith  v.  Sherwood  Tp.,  02  Mich. 
J<'>5,  2S  N.  W.  800;  Thorscu  v.  Babcock,  68 


Mich.  523,  36  N.  W.  728;  Lombar  t.  East 
Tawas,  86  Mkh.  14,  48  N.  W.  947;  ReUn  t. 
Railway  Co.,  04  lAleh.  146,  53  N.  W.  lu&l: 
Corcoran  v.  City  of  Detroit,  95  Mich.  84, 
54  N.  W.  092;  Alberta  v.  Village  of  Vernon. 
96  Bilch.  649,  55  N.  W.  1022. 

[1]  In  Gregory  r.  Detroit  United  Ry.,  13S 
Htch.  868,  101  N.  W.  546,  it  was  held  thac 
'*mKii  testimony  is  only  admissible  to  show 
notice  and  knowledge  of  the  defects,"  but 
this  was  overruled  in  Woodworth  v.  Detroit 
United  By^  168  Kfi<^.  106,  116  N,  W.  549. 
and  it  now  stands  aa  the  law  in  this  state 
that  erldence  of  prior  similar  accidents  In 
the  same  place,  the  conditions  being  shown 
to  remain  unchanged,  la  admissible  to  prove 
both  notice  of  tbe  defect  and  negligence;  It 
is  not  permissible,  however,  to  prove  that 
others  stnmUed  in  the  aame  place  after  the 
aocld^t  McGrall  t.  Kalamazoo,  91  Mich. 
52,  53  N.  W.  955. 

[2]  The  question  asked  In  the  case  at  bar. 
exclusion  of  an  answer  to  which  is  aU^^  as 
error,  assumed  facts  not  proven,  and,  was  so 
framed  as  to  Indude  accidents  occurring  both 
before  and  after  the  one  in  la8n&  It  called 
for  incompetent  as  well  as  competent  testi- 
mony, and  the  record  contains  no  intlmatlou 
of  what  the  answer  would  have  been.  No 
proposal  or  offer  was  made  to  show  that  otb- 
er  persona  did  in  fact  sttunble  across  that 
place  prior  to  the  time  plalntllf  fell.  The 
question  asked  did  not  properly  {Htesent  that 
issue.  It  was  objectionable  in  aabstance  lu 
part  and  In  form  as  a  whole.  The  objectloti 
was  properly  sustained. 

The  reasons  upon  which  plaintiff's  motion 
for  a  new  trial  was  made  are  stated  as  fol- 
lows: 

"(1)  Because  the  said  verdict  was  contrary 
to  the  w^ht  of  evldaace  adduced  at  the 
ti'lal  of  said  cause. 

"(2)  Because  tbe  Jury  erred  In  its  finding 
as  to  the  special  question  submitted  to  tt,  at 
the  request  of  the  defendant 

"(3>  Because  the  testimony  of  the  said 
defendant,  and  the  wltnessea  produced  by 
blm,  so  far  aa  the  same  i>ertained  to  the  time 
when  the  railing  down  the  steps  leading 
from  the  aisle  of  said  theater  had  been 
placed  In  position,  was  erroneous  and  falac. 

(4)  Because  tbe  testimony  of  said  defend- 
ant and  the  witnesses  sworn  In  his  b^alf  as 
to  the  manner  of  keeping  a  record  of  tbe 
business  of  said  defendant  prior  to  and  at  the 
time  of  and  subsequent  to  the  accident,  whlcli 
was  the  basis  of  the  plalntitTs  cause  of  ac- 
tion, was  erroneous  and  false. 

"(5)  That  the  testimony  of  said  defeudant 
was  false  and  erroneous  in  the  following  an- 
swers given  to  the  following  questions." 

This  is  followed  by  several  pages  of  ques- 
tions and  answers  extracted  from  the  testl- 
mouy  of  defeudant  and  one  of  his  witnesses, 
all  of  which  Is  alleged  to  be  "false  and  er- 
roneous." 

The  grounds  of  negligence  alleged  in  plain- 
tiff's Ueclurution  ar^  briefly  stated,  failure  to 
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«qalp  tlM  itelnrar  vitli  suitable  raUlngi  on 
eacb  atdi^  fUlnr*  to  iffOTidb  tbem  with  aaf< 
fldent  lights  to  enable  plaintiff  to  see  where 
the  stain  and  TniHllTiga  besan  and  ended,  and 
rallore,  ettber  tj  atgns  and  inroper  notices  or 
by  attoidanta^  to  InCorm  and  advise  her  of 
the  conditions  and  dangers. 

(U  On  tbe  trial  of  the  case  plalnUff  was 
•worn  and  teatUted  to  the  time  and  drcnm- 
stanoes  <tf  hee  attatdlng  the  theater  and  fali- 
]Dg  when  making  her  exit  After  describing 
the  stairway  and  manner  In  which  It  was 
arranged  and  equipped,  her  testimony,  ap- 
pearing In  the  printed  record  in  narratlTe 
form.  Is  as  follows:  "At  the  time  I  met  with 
the  accident,  there  was  no  railing  down  this 
flirred  st^  I  had  entered  the  theater  safe- 
ly and  witnessed  tlie  performance  and  was 
lesTlDg  while  an  act  was  in  progress.  The 
BlJon  is  one  of  the  so^salled  continuous  mov- 
ing picture  theaters.  It  was  dark  In  the  the- 
ater when  I  started  to  leave,  and  I  felt  my 
way  down  the  nrst  flight  of  three  steps.  X 
saw  where  the  other  flight  started  to  lead 
downstairs  and  walked  toward  it.  1  had  been 
In  this  theater  bnt  once  before,  some  months 
prevlons,  and  did  not  know  about  the  curved 
step,  and,  being  unable  to  see  it.  I  walked 
il^t  off,  and  was  thrown  down  tne  flight  of 
elg^t  steps  to  the  first  landing.  I  sustained 
serious  injuries.  There  was  no  one  leaving 
the  theater  at  the  same  time  with  me,  nor 
Immediately  In  front  of  me.  There  was  no 
railing  or  support  down  the  first  three  steps, 
over  the  single  step,  or  along  the  wall  leading 
down  the  first  flight  of  eight  steps."  At  the 
conclusion  of  her  examination  plaintiff  rested 
her  case.  Thereupon  the  defendant,  to  main- 
tain the  Issue  on  bis  part  produced  seven 
witnesses.  Including  himself,  who  gave  abun- 
dance of  positive  testimony  that  suitable 
handrails  were  present  in  the  stairway  at  the 
time  of,  and  long  before,  the  accident,  and 
Tluit  the  exit  was  amjriy  equipped  with  elec- 
tric lights,  both  arc  and  incandescent,  to  en- 
able persons  to  plainly  see  the  steps  and  land- 
ings when  ascoidtog  or  descending.  Five  of 
these  witnesses  were  present  on  the  occasion 
in  question,  and  testified  that  these  lights 
were  turned  on  and  clearly  lit  tbe  stairs, 
throwing  plenty  of  light  on  the  landing  so 
that  everything  was  distinct  and  plain.  In 
so-called  rebuttal,  though  more  properly  a 
part  of  her  main  case,  plaintiff  produced  four 
witnesses  who  testified  to  having  patronized 
the  theater  before  tbe  accident,  and  that 
There  were  no  railings  down  the  curved  steps, 
bat  that  th^  were  put  there  after  plaintiff 
felt  During  the  prioress  of  the  trial  a  recess 
was  taken  by  consent  of  counsel,  and  Judge 
aod  jury  visited  the  premises  and  Inspected 
the  place  where  the  accident  occurred. 

In  connection  with  his  charge  the  court 
submitted  to  the  jury  the  following  question, 
proposed  in  writing  by  defendant's  counsel : 
"JVere  there  any  railings  leading  down  to 
the  curved  step  in  defendant's  theater  at  the 


time  of  the  acddentT"  In  bamony  with 
their  general  verdict  In  favor  of  dafefidant 
the  Jury  answered  "Tee"  to  the  spSdal  ques- 
tion. Tliere  was  an  abundance  of  positive 
and  negative  testUnony  In  sliarp  conflict  as 
to  the  existence  or  nonexistence  of  facts  al- 
leged as  grounds  of  negligence,  given  1^  both 
Int^ested  and  apparently  disinterested  wit- 
nesses on  each  side.  As  heretofbre  held  by 
this  court  the  case  clearly  Involved  issues  of 
fact  for  the  Jury.  The  charge  of  the  court, 
against  which  no  error  is  assigned,  plainly  in- 
structed tbe  Jury  as  to  the  nature  of  the  case 
and  the  questions  of  fact  within  their  prov- 
ince to  decide.  In  view  of  the  abundance  of 
conflicting  testimony  on  those  issues,  we  can- 
not conclude  that  the  "verdict  was  contrary 
to  the  weight  of  evidence  adduced  at  the  tri- 
al," or  that  "the  Jury  erred  In  Its  finding  as 
to  tbe  special  question  submitted  to  It  at  tbe 
request  of  the  defendant" 

The  remaining  reasons  urged  by  plaintiff  In 
support  of  her  motion  for  a  new  trial  relate 
to  the  time  when  the  railings  down  the  stair- 
way leading  from  the  aisle  of  the  theater 
were  put  In  position;  It  being  charged  that 
defendant's  testimony  at  tbe  trial  on  that  Is- 
sue was  manifestly  false,  misleading,  and 
evasive.  This  claim  is  based  largely  on  cer- 
tain depositions  taken  by  plaintiff  subsequent 
to  the  trial  before  a  commissioner. 

At  the  trial  defendant  WlDlam  Klatt  tes- 
tified that  tbe  rails  leading  from  the  center 
aisle  to  the  curved  steps  were  put  up  about 
four  years  previous  about  the  time  the  the- 
ater was  remodeled,  and  had  remained  there 
since.  On  his  subsequent  examination  be- 
fore the  commissioner  he  again  so  testified, 
and  further  stated  that  said  rails  were  In- 
cluded among  tbe  repairs  made  by  certain 
contractors,  that  he  did  not  know  whether 
they  Iiad  any  plans  and  specifications  for 
the  work,  and  had  no  accounts  or  other 
written  evidence  showing  when  or  by  whom 
the  raHs  were  put  in.  Richard  Mlldner,  a 
member  of  the  firm  of  Mlldner  &  Eison, 
architects,  testified  before  the  commissioner 
that  his  firm  prepared  the  plans  and  speci- 
fications for  remodeling  the  theater,  and  that 
these  plans,  which  he  produced,  showed  no 
railings  down  the  steps;  that  if  any  were 
placed  there,  It  must  b$ve  been  done  after- 
wards. Otto  Damm,  a  member  of  the  firm 
of  contractors  who  had  the  contract  of  re- 
modeling, identified  the  plans  as  those  under 
which  the  work  was  done.  He  did  not  re- 
member anything  about  the  rails,  but  stated 
his  books  would  show  If  they  put  them  in. 
He  later  produced  the  books  of  his  firm  which 
showed  no  entries  relating  to  Installing  any 
handrails  down  the  first  three  flights  of 
stejffl  leading  from  the  aisle  of  the  theater. 
A  witness  named  Christine  Brewee  testified 
befbre  the  commissioner  to  working  at  the 
theater  when  it  was  remodeled ;  that  It  was 
more  than  three  months  later  when  the  stair 
ralllDp«  were  Installed;  guessed  it  was  more 
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tban  alx  montlw  later;  tbat  tlU7  were  put  In 
later,  of  conrae.  bnt  witness  did  not  know 
exactly  ^en. 
It  Is  tbe  contention  of  plaintiff  that  the 

testimony  as  a  whole,  particularly  empha- 
sized b7  that  taken  before  the  commission- 
er after  the  trial,  shows  that  defendant  and 
his  witnesses,  not  only  testified  falsely  as  to 
when  and  by  whom  the  rails  were  installed, 
but  made  a  studied  attempt  to  mislead  and 
conceal  facts  which  might  help  towards  aa- 
certainiog  the  trutti.  In  his  reasons  for 
doiying  the  motion  for  a  new  trial  the  learn- 
ed circuit  Judge,  referring  to  the  answer 
made  by  the  Jury  to  the  special  question, 
said:  "The  claim  that  this  testimony  is  false 
Is  based  mainly  upon  further  testimony  rela- 
tive thereto  taken  before  a  circuit  court  com- 
missioner. I  do  not  And,  however,  from  this 
testimony  that  there  is  any  material  change 
In  that  which  was  given  upon  the  trial;  and 
the  arguments  which  were  submitted  to  the 
court,  with  Inferences  of  counsel  therefrom, 
were  the  same  as  those  submitted  to  the  Jury 
at  the  time  of  the  trial.  The  Jury  manifest- 
ly believed  the  testimony  that  was  present- 
ed. They  had  full  opportunity  with  tbe 
court  to  note  the  appearance  of  the  witness- 
es on  the  stand,  and  were  given  an  oppor- 
tunity to  personally  examine  the  railing  in 
question  by  a  visit  to  the  premises  had  dur- 
ing the  trial  by  consent  of  both  parties.  I 
see  no  reason  why  the  finding  of  fact  made 
by  the  Jury  In  this  re^rd  should  be  set 
aside.* 

[4]  It  can  safely' be  said  that.  In  the  ab- 
sence of  the  depositions  snbsequenUy  taken 
before  a  commissioner,  the  motion  for  a 
new  trial  would  not  call  for  serions  con- 
sideration. These  d^osltions  wbldi  are 
chiefiy  relied  npon  by  counsel  in  urging  tbe 
second  assignment  of  error  are  to  be  con- 
sidered in  like  manner  as  is  newly  discov- 
ered evidence  presented  by  afBdavlts  in  aup- 
port  of  a  motion  for  a  new  trial. 

[6]  It  is  recognized  as  a  general  rule  that 
a  motion  for  a  new  trial  upon  tiat  ground 
iB  not  regarded  with  favor,  and,  to  prevail. 
It  must  appear  to  the  satisfaction  of  the 
court  tliat  the  evidence  Itself  and  not  its 
materiality,  It  newly  discovered;  tiiat  the 
party  could  not  wltb  reasonaUe  diligence 
have  discovered  and  prodnced  it  at  the  tri- 
al ;  that  it  is  not  cnmnlatlTe  mer^,  vaUaa 
It  be  80  strong  and  convincing  as  to  xeaSet 
a  different  restdt  probable;  and  that  such 
result  la  In  fiict  probable  and  the  legitimate 
logical  effect  of  ancb  evidence  wonld  be  on 
a  retrial  to  revene  tbe  former  verdict 

[I]  Whether  the  newly  diacovered  evtdmce 
la  ot  such  a  character  and  a  dlfferoit  con- 
clusion ought  to  follow  or  Is  probable  on  a 
retrial  Is  a  question  primarily  and  peculiarly 
addressed  to  tbe  good  Judgment  and  discre- 
tion of  the  trial  Judge  who  beard  and  saw 
tbe  witnesses,  and  Is  familiar  wltb  tbe  visual 


conditions  of  the  case.  That  dlacretton  will 
not,  as  a  rule,  be  disturbed  except  in  case 
of  manifest  abuse. 

[7]  It  la  further  to  be  observed  that  tbe 
depositions,  aa  well  as  the  special  question 
complained  of,  relate  only  to  the  time  wh^ 
the  baodralla  were  put  In  tbe  atalrway,  and 
do  not  touch  the  Issue  of  whethw  tbe  stair- 
way was  properly  lighted,  or  in  any  way  at- 
tack the  testimony  of  d^endanf  s  witnesses 
on  that  question.  The  Issue  as  to  tbe  pres- 
ence of  rails  was  not  necessarily  a  control- 
ling one.  The  question  of  plaintiff's  con- 
tributory negligence  was  involved,  and  it  was 
also  a  question  for  the  Jury  whether  or  not 
ftiUure  to  supply  handrails  was  negligence 
under  the  circumstances  shown  in  this  par- 
ticular case.  If  the  stairway  waa  broad, 
with  easy  steps  and  well  lighted,  It  could 
with  reason  be  contended  that  the  absence 
of  handrails  was  not  Plaintiff,  according 
to  her  own  testimony,  was  alone,  d^>artlng 
at  her  leisure,  with  abundance  of  time,  undis- 
turbed by  any  rush  or  crowd  and  fell,  not 
because  there  was  no  railing,  but  because  it 
was  dark.  She  says:  "It  was  dark  in  thtt 
theater  when  I  started  to  leave  and  I  felt 
my  way  down  the  first  filght  of  three  steps, 
•  •  •  did  not  know  about  the  curved 
step,  and,  being  unable  to  see  it,  I  walked 
right  off  and  was  thrown  down  the  flight  of 
eight  steps  to  the  first  landing."  Tbe  infer- 
ence from  her  testimony  is  that  If  the  place 
had  been  plainly  lighted,  so  that  she  was 
able  to  see  clearly,  she  would  not  have  fall- 
en. Against  her  testimony  that  the  stairway 
was  dark  the  defuse  opposed  the  testimony 
of  numerous  witnesses  that  It  was  well 
lighted.  If  the  Jury  believed  defendant's 
testimony  as  to  the  lights,  they  could  legally 
find  that  defendant  had  discharged  his  duty 
to  plaintiff  regardless  of  the  presence  of 
handrails. 

We  find  no  error  In  the  decision  of  tbe 
trial  conrt  denying  plalntUFa  motloii  for 
a  new  trial. 

Tbe  Judgment  la  affirmed. 


POWERS  T.  CALHOUN  COTJNTT. 
(Supreme  Conrt  of  Michigan.   Nov.  6,  1912.) 

1.  Aftul  AifD  Ebbob  (I  1010*)— FkNDznas— 
Conclusiveness. 

Findingf  of  fact  by  the  trial  court  are 
conclusive  on  appeal.  If  there  was  evidence 
tending  to  sustain  them. 

[EM.  Note.— For  other  eases,  aee  Appeal  and 
Error.  Cent  Dig.  SS  SOTfr-^i^,  4m;  Dec. 
Dig.  I  1010.*] 

2.  ConNTIBS    (I  139*)— LlABIUTT   ON  CON- 
TBAOTB. 

To  entitle  an  attorney  who  assisted  the 
proaccoting  attorney  in  a  proceeding  to  recover 
for  hU  services  against  the  coonty,  he  mast 
either  ihow  the  express  or  legally  implied  ob- 
ligation of  the  county  to  psy  hiDi. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  K  208-207;  Dea  Dig.  |  1S8;«]  ' 
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DisnzoT  AHD  Pxonounno  Axtobzibts  (I 

7*)— GOHFXNUTIOIC— AsBUTnro  Fbosbout- 

IXC  ATTOBWBT  —  lUPLIBD  LZABILITT  OF 
COCNTT. 

Plaintiff  at  the  reqneBt  of  the  proiecotbis 
attorney,  who  stated  merelj  that  he  would 
O.  K.  a  reaaonable  bill  for  plaintiff's  aenrlces, 

under  the  expectation,  aa  he  subsequently  stat- 
ed, that  the  supervisors  would  pay  it,  assisted 
the  proBecnting  attorney  in  a  proeeedins  to 
which  the  board  of  supervisors  was  a  party. 
The  only  understanding  on  the  part  of  the 
manai^g  officers  of  the  county  who  knew 
plaintiFB  participation  was  that  the  sapervis* 
ors  would  pay  for  his  Berrices,  if  they  saw 
At,  thoiwh  pluntiff  did  not  know  of  such  un- 
derstaodln?  by  the  county  officers,  and  relied 
on  the  prosecuting  attomey'B  promise  that  he 
woold  O.  K.  a  reasonable  bill.  H«H  that  there 
was  no  implied  obligation  on  the  part  of  the 
county  to  pay  for  plBintiff*a  services. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecutins  Attoneys,  Cent.  Die.  |  84 :  Dec 
Dig.  I  7.*r 

Case  Made  from  Circuit  Goart,  C&lboon 
Onintr;  Walter  H.  North,  Jnd^. 

Action  by  Walter  S.  Powers  against  Gal- 
homi  Connty.  Judgment  for  defendant,  and 
plaintiff  appeals  on  a  case  made.  Affirmed. 

Argned  before  MQORB^  G.  X,  and 
STEERE,  McALYAT,  BROOKS,  EUHN. 
STONE,  OSTBANDER,  and  BIRD,  JJ. 

J.  M.  Powers,  of  Battle  Creek,  for  appel- 
lant R.  U.  Klrschman,  Pros.  Atty.,  vt  Bat- 
tle Cre^,  and  Edward  R.  Lond,  Asst  Proa. 
Atty.,  of  Albion,  for  appellee. 

OSTRANDBR.  J.  In  April,  1911,  the  aa- 
perrlsora  of  Calhoun  connty  met  to  canvass 
the  rote  cast  for  and  against  local  option 
In  the  county.  It  adjourned  without  repeal- 
ing the  prohibition  resolution  which  for  two 
years  had  been  in  .force  In  the  county.  Legal 
proceedings  were  instituted  to  compel  them 
to  reconvene  and  repeal  the  said  resolution. 
The  circuit  court  for  the  county  of  Calhoun, 
upon  the  petition  of  interested  parties,  in 
mandamus  proceedings,  issued  its  order  di- 
recting them  to  show  cause  why  they  should 
not  meet,  and  declare  that  local  option,  so 
called,  had  been  defeated  at  the  said  1811 
election.  The  supervisors,  as  a  l^o'ird,  an- 
swered, and,  after  a  hearing,  the  court  made 
Its  order  that  the  writ  prayed  for  should 
t^ue.  The  supervisors  then  sued  out  of  the 
Supreme  Court  a  writ  of  certiorari  to  review 
tbe  action  of  the  circuit  court;  the  affidavit 
therefor  being  made  by  the  chairman  of 
the  board.  The  writ  of  certiorari  issued 
and  the  determination  of  the  circuit  court 
was  affirmed.  Plaintiff  assisted  the  prose- 
cuting attorney  of  Calhoun  county  In  such 
proceedings  In  the  circuit  court  and  in  this 
court.  He  gave  bis  asdstance  upon  the  re- 
quest of  the  prosecuting  attorney,  who  ad- 
vised him  that  he  would  O.  K.  a  reasonable 
bill  for  his  services,  and  who  expected,  as 
he  later  testified,  that  the  snpervlsorB  would 
take  his  (the  prosecuting  attorney's)  advice 
and  pay  the  bill.  Upon  presenting  his  bill, 
the  amount  of  which  Is  not  questioned,  the 


board  of  superrisora  refused  to  allow  It. 
Plaintiff  thereu[)on  appealed  to  the  circuit 
court  for  Calhoun  county,  and  that  court, 
after  a  hearing,  at  which  testimony  was  In- 
troduced, declined  to  allow  the  claim.  The 
court  made  a  finding  in  the  form  of  an  opin- 
ion, and  plaintiff  ivoposed  a  finding  amend- 
atory thereof. 

The  finding  proposed  by  plaintiff  we  set 
out,  with  the  rulings  of  the  circuit  Judge 
thereon: 

Proposed  Findings. 

"(1)  I  find  as  a  fact  tbat,  before  the  serv- 
ices were  rendra^d  by  the  plaintiff,  the  prose- 
cuting attorn^  for  said  connty  of  Oalhonn 
said  to  the  plaintiff  thal^  If  he  would  as- 
sist him  In  the  case  ol  the  Battle  Creek 
Brewing  Company  v,  the  Board  of  Super* 
visors  of  Calbonn  County,  he,  the  said  prose* 
cntlng  attorney,  would  O.  K,  the  plaintiff's 
bill  for  such  services  to  said  board  of  super- 
visors, and  that  said  prosecuting  attorney 
did  O.  E.  said  bill  tXtec  the  services  were 
rendered  and  before  the  bill  was  presented 
to  the  board  of  supervisors,  vis.,  on  the  16th 
day  of  Jun^  ISIL 

"(2)  I  find  as  a  fact  that  the  plahitiff  as- 
sented to  tbat  arrangement  and  said  to  the 
prosecuting  attorney,  in  substance,  that  such 
arrangement  would  bo  satisfactory. 

"(3)  I  find  as  a  fact  that  the  services 
charged  for  in  this  cause  were  rendered  by 
the  plaintiff  in  pursuance  of  such  arrange- 
ment with  the  prosecuting  attorney. 

"<4)  I  find  as  a  fact  that  the  circuit  court 
for  the  county  of  Calhoun  made  an  order 
directing  the  board  of  supervisors  of  said 
county  to  show  cause  before  said  court  why 
a  mandamus  should  not  Issue  directing  said 
board  to  reconvene  and  repeal  the  local  op- 
tion resolution  then  on  the  records  of  said 
county  of  Calhoun,  and  that  the  dalm  of  the 
plaintiff  In  this  cause  grew  out  of  said  litiga- 
tion for  legal  services  roidered  In  said  litiga- 
tion. 

"(6)  I  further  find  that  said  board  of  su- 
pervisors did  show  cause  by  an  answer  sign- 
ed, 'Calhoun  County  Board  of  Supervisors, 
by  Bobt  H.  Klrschman,  Prosecuting  Attor- 
ney, W.  S.  Powers,  of  Counsel.' 

"(6)  I  further  find  as  a  fact  that,  when  the 
hearing  was  called  In  the  circuit  court  on 
said  order  to  show  cause,  the  prosecuting 
attorney  for  said  county  said  to  the  court, 
in  substance,  that  be  desired  the  court  to 
recognize  the  plaintiff  as  his  assistant  on 
said  hearing;  that  plaintiff  took  charge  of 
the  case,  Interrogated  all  of  the  witnesses 
that  were  sworn  on  said  bearing ;  that  plain- 
tiff made  an  argument  to  the  court  at  the 
close  of  the  testimony  taken;  that  said  plain- 
tiff was  recognized  by  the  court  as  request- 
ed by  the  proeecntlng  attorney. 

"(7)  I  further  find  as  a  fact  that  the  petl' 
titm  to  the  Supreme  Court  for  a  writ  of  cer- 
tiorari to  review  the  decision  of  the  lower 
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couit  was  made  hj  Ralph  Doollttle  as  cUair- 
nmo  of  tbe  board  of  superrisors  of  said 
coan^,  signed  and  swom  to  by  him,  and 
that  such  petition  at  the  time  it  was  signed 
and  sworn  to  contained  the  name  of  Bobt. 
H.  Klrschman,  prosecuting  attorney,  and 
W.  S.  Powers,  of  counsel. 

"(S)  I  find  as  a  fact  that  all  tbe  papers  in 
the  drcnlt  court  and  Supreme  Court  on  be- 
half of  the  respondent,  board  of  supervisors, 
In  said  litigation,  contained  the  name  of 
Robt.  H.  Klrschman,  prosecuting  attorn^, 
and  the  plaintiff  as  counsel,  and  that  said 
papers  contained  the  name  of  no  other  at- 
torneys. 

"(0)  I  And  as  a  fact  that  when  tbe  petition 
to  the  Supreme  Court  for  said  writ  of  cer- 
tiorari was  signed  and  sworn  to  by  the  (^air- 
man of  said  board,  Ralph  Doollttle,  the  plain- 
tilTs  name  -was  signed  to  said  petition  as 
counsel,  and  that  said  'Dolittle  was  told,  in 
substance,  that  a  bill  would  probably  be 
presented  to  the  county  for  the  services  of 
tbe  plaintiff  as  attorney  In  said  cause. 

"aO)  I  And  as  a  fact  that  the  following  bill 
waa  presented  to  said  board  of  supervisors 
at  Its  October,  1011,  session,  certified  to  by 
Robt.  H.  Klrschman,  prosecuting  attorney  for 
said  county,,  disallowed  by  said  board,  after 
plaintiff  presented  evidence  of  the  claim; 
that  tbe  plaintiff  appealed  from  said  decision, 
and  that  said  claim  is  the  basis  of  plalntiCTs 
claim  in  this  suit;  that  it  was  admitted  on 
the  trial  of  this  cause  that  said  prosecuting 
attorney  signed  and  certified  said  bill  after 
tbe  services  were  all  rendered.  'County  of 
Calhoun.  In  account  with  W.  S.  Powers,  Dr. 
1911.  To  services  rendered  as  attorney  in 
the  Local  Option  cases  before  the  Board  of 
iSupervlsors,  in  the  Circuit  Court  and  In  the 
Supreme  Court  from  the  10th  day  of  April 
to  the  27tb,  l&ll,  f200.00.  To  expenses  to 
loosing  on  said  case.  $2.28.  I  hereby  cer- 
tify that  the  above  services  were  rendered 
by  W.  S.  Powers,  and  the  chaii^  therefor 
are  reasonable  in  amount  and  proper  to  be 
paid  by  said  county  of  Calhoun.  Robt  H. 
Klrschman,  Prosecuting  Attorney.'  And  I 
also  find  as  a  fact  that  the  amount  claimed 
by  plaintiff,  viz.,  f202.28,  Is  a  reasonable 
(-barge,  and  that  plaintiff's  services  rendered 
in  the  circuit  and  Supreme  Courts  in  said 
litigation  was  worth  tbe  amount  claimed. 

"(11)  I  further  find  as  a  fact  that  several 
attorneys  were  sworn  on  this  trial  and  tes- 
tified tiiat  plaintlfTs  services  were  worth 
from  $500  to  $800.  and  that  no  testimony 
was  offered  to  contradict  such  evidence." 

Proposed  Findings  of  l>aw. 

"(1)  I  find  as  a  matter  of  law  that  the 
(ffosecutlng  attorney  had  a  lejial  right  to 
employ  the  plaintiff  to  assist  bim  In  the 
trial  of  the  case  of  the  Battle  Creek  Brew- 
ing Company  v.  the  Board  of  Supervisors 
of  Calhoun  County,  and  that  such  charges 
would  constitnte  a  proper  charge  against  the 
county^ 


I  find  as  a  mattw  of  law  that  when 
the  prosecuting  attorney  said  to  the  plain- 
tiff, If  he  would  assist  in  the  trial  of  the 
case,  he,  the  prosecuting  attorney,  would 
O.  K.  the  bill  before  the  board  of  supwrissra 
and  the  plaintiff  assented  and  performed  the 
services,  that  would  constitute  a  binding 
agreement  on  the  county,  and  the  plaintiff 
would  be  entitled  to  recover  what  his  serr- 
ices  were  reasonably  worth. 

"(3)  If  the  services  were  rendered  by  the 
plaintiff  with  the  knowledge  and  consent  of 
the  prosecuting  attorney  upon  the  statement 
that  the  bUl  would  be  O.  K.'d  by  the  prose- 
cuting attorney  to  the  board  of  supervisors, 
that  would  constitute  a  binding  agreraient, 
and  the  county  would  be  liable  for  plaln- 
tUTa  services. 

"(4)  It  being  admitted  that  the  plaintiff 
performed  the  services  and  paid  out  Oi« 
money  for  and  claimed  in  this  case  In  the 
above-mentioned  litigation,  and  that  auch 
services  were  necessary  and  the  charges 
therefor  reasonable,  that  such  services  were 
performed  in  connection  with  the  prosecut- 
ing attorney,  both  in  the  circuit  and  Su- 
preme Gonrta,  that  the  prosecuting  attorney 
advised  with  and  accompanied  the  plaintiff 
to  Lansing  to  procure  the  writ  of  certloraEi, 
that  the  name  of  the  plaintiff  was  on  all 
the  papers  in  the  ease,  wherever  the  prose- 
cuting attorney's  name  appeared  as  counsel, 
and  it  was  known  to  the  chairman  of  the 
board  of  supervisors  that  the  plaintiff's  name 
so  appeared,  and  said  chairman  was  In- 
formed that  there  woold  probably  be  a  bill 
presented  to  said  boai^  of  superrisors  for 
the  awvlce  of  plaintiff,  I  find  as  a  matter 
of  law  that  auch  &cts  i^nld  be  sufficient 
to  authorise  the  plaintiff  to  recover  $202.28. 

"(S)  The  services  charged  for  and  money 
paid  out  by  tbe  plaintiff  having  been  done 
with  the  knowledge  of  the  prosecntlng  at- 
torney and  in  connection  with  him  as  his 
assistant  in  the  cas^  and  the  said  defendant 
having  received  the  benefit  of  such  services 
and  money  i>aid  ont,  tbe  law  will  imply  a 
contract  to  pay.  and  I  find  as  a  matter  of 
law  that  the  plaintiff  can  recover  what  sneh 
services  were  reasonably  worth. 

"(6)  I  And  that,  under  the  law  as  It  now 
stands,  the  defendant  is  placed  on  the  same 
basis  OS  an  individual  respecting  daUns 
against  a  county,  and  if  services  were  per- 
formed and  money  paid  out  by  plaintiff,  and 
accepted  by  the  defendant,  the  law  will 
Imply  a  contract  to  pay,  and  plaintiff  can  re- 
cover what  bis  services  were  reasonably 
worth  in  this  case,  which  would  be  $202.28." 

By  the  Court 

"Since  the  finding  of  the  court  was  filed 
In  the  above-entitled  cause,  the  plaintiff  has 
submitted  for  hearing  a  motion  for  amended 
findings  of  fact  and  law.  Counsel  for  the 
respective  parties  have  been  heard  relative 
to  these  amended  findings,  and*  after  due 
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consideration  of  the  same,  I  make  tbe  fol- 
lowing disposition  tbereof: 

"First  I  find  as  I  am  requested  in  the 
proposed  finding  of  fact  No.  1,  with  this 
modiflcation,  that  the  expression  'assist  him' 
should  be  understood  in  the  light  of  testl- 
mooy  given  by  Mr.  Kirschman  aa  follows: 
'I  said  [speaking  to  the  plaintiff]  ttiat  I 
tbongfat  I  bad  no  authority  to  engage  any 
one  to  assist  me  in  the  preparation  of  that 
(•ase  or  whatever  It  was  we  were  working 

00  at  that  time.'  Also:  'There  was  some- 
thing said  about  the  board  of  soperrisors 
paying  the  bill,  and  I  tried  to  make  it  clear 
to  Mr.  Powers  that  the  extent  of  my  power 
was  to  O.  K.  the  bill,  and  wonld  do  what 

1  could  to  see  that  the  bill  was  properly  paid, 
and  I  certified  to  that  effect  on  his  behalf. 
Q.  Did  you  ever  tell  Mr.  Powers  or  the 
board  of  supervisors  that  It  [Mr.  Powers' 
Mil]  was  a  legal  claim  against  the  county, 
or  that  you  had  the  legal  authority  to  em- 
ploy Mr.  Powers  to  perform  the  services  that 
he  did?  A.  No.  Q.  Didn't  you  say  to  him 
TMr.  Powers]  that  if  he  would  assist  you 
that  you  would  O.  K.  his  bill  to  the  board  of 
supervisors?  A.  I  said  I  would  O.  K.  tbe 
bill  for  him.  Q.  You  understood  at  the 
time  that  you  agreed  to  O.  K.  that  bill  yon 
were  engaging  Mr.  Powers  to  assist  you  on 
behalf  of  the  county  or  board  of  supervisors, 
did  you  not?  A.  No,  sir;  I  did  not  Q.  Did 
you  expect  tliat  he  [Mr.  Powers]  would  re- 
reive  his  compensation  from  the  county,  If 
he  received  any?  A.  I  expected  that  they 
would  take  my  advice  and  pay  him,  and  I 
think  now  they  are  morally  bound  to  pay 
ihe  bill.  Q.  Is  there  anything  further?  A. 
I  would  like  to  say,  If  I  may,  that,  when  the 
question  of  the  O.  K.  was  mentioned  In  Mr. 
Powers'  ofllce,  I  said  in  substance  that  I 
would  O.  K.  Mr.  Powers*  bill.  He  was  doing 
work  on  the  case  at  that  time.' 

"I  find  as  I  am  requested  In  the  plain- 
tUTs  proposed  amendment  to  the  findings  of 
fact  Nos.  2,  3,  4,  and  5,  and  I  find  as  re- 
quested iB  proposed  finding  No.  6,  except 
that  the  evidence  does  not  show  with  any 
degree  of  certainty  what  the  exact  words 
were  which  were  used  by  the  prosecuting 
attorney,  that  is,  whether  he  referred  to  Mr. 
Powers,  as  'hia  assistant,'  or  as  Mr.  Kirsch- 
man testifies  which  was  as  follows:  'I  arose 
and  addressed  the  court  in  substance  that 
Mr.  Powers  appeared  with  my  consent'  and 
'I  think  he  [the  plaintiff]  said  he  represented 
the  prosecuting  attorney,  or  words  to  that 
^ect  I  cannot  give  the  precise  language 
that  he  used.' 

"I  find  the  facts  established  as  set  forth 
to  the  plaintiff's  proposed  amendment  findings 
of  fact  Nos-  7,  S,  and  9,  with  this  modlflca* 
tion  to  No.  9,  which  appeared  in  the  testi- 
mony of  Mr.  L.  EL  Stewart:  'I  told  Mr.  Doo- 
Uttle  tliat  Mr.  Powers  undoubtedly  would 
render  a  bill  to  Calhoun  county  for  his 
services  In  the  case,  that  he  was  acting  as 
attorney  for  the  board ;  that  my  understand- 


ing was  that  the  board  of  supervisors  are 
authorized  to  allow  or  disallow  the  bill 
which  was  tme  at  the  time  I  was  prosecut- 
ing attorney,  and  that  was  my  opinion  at 
the  time,  and  Mr.  Miller  assured  them  of 
the  same  thing.*  I  also  find  facts  established 
as  set  forth  In  the  proposed  amendment  find- 
ings of  facts  Nos.  10  and  11> 

"Proposed  Ammdment  of  Findings  of  Law. 

"I  do  not  find  any  of  the  proposed  amend- 
m^t  to  the  findings  of  law  to  be  tme  propo- 
sitioDS  of  law,  these  proposed  findings  being 
Nos.  1,  2,  3,  4,  5,  and  6.  But  on  the  con- 
trary, I  find  that  none. of  the  legal  proposi- 
tions contained  in  these  proposed  findings  of 
law  are  true  as  matters  of  law." 

Exceptions  were  filed  by  plaintiff  to  all 
aAvevse  findings,  of  both  fact  and  law. 

[1]  The  findings  of  fact  must  be  accepted 
In  this  court  as  conclusive  if  there  was  evi- 
dence tending  to  sustain  them.  The  ultimate 
fact  that  plaintiff  was  employed  by  the  pros- 
ecuting attorney  is  not  found.  What  is 
found  is  that  there  was  a  qualified  employ- 
ment of  plaintiff  80  far  as  any  intention  to 
bind  the  county  or  the  board  of  supervisors 
Is  concerned.  There  is  testimony  tending  to 
sustain  this  finding.  It  Is  not  found  that 
the  board  of  supervisors  employed  plaintiff, 
or  knew  that  he  was  acting  for  them.  The 
chairman  of  the  board,  and  perhaps  one  oth- 
er member,  did  know  that  he  was  acting 
and  would  probably  present  a  bill  for  serv- 
ices, but  the  chairman  was  also  Informed 
(but  not  in  the  presence  or  to  the  knowledge 
of  plaintiff)  that  it  was  for  the  board  to 
decide  whether,  If  the  demand  was  present- 
ed, it  shonid  be  paid.  It  is  not  found  that 
the  court  upon  the  application  of  the  pros- 
ecuting attorney,  or  otherwise,  anthorlxed  or 
approved  the  appointment  or  hiring  of  plain- 
tiff. 

Questions  are  raised  and  discussed  In  the 
brief  for  appellant  which  we  think  are  not 
presented  by  the  record.  One  of  these  ques- 
tions is  whether  under  the  Constitution  ot 
1909,  art.  8,  f  9,  and  Act  No.  58,  PubUc  ActH 
of  1909,  as  amended,  countl^  may  be  held 
liable  as  an  Individual  would  be  to  pay  for 
goods  furnished  to  it  and  services  performed 
for  it  Another  Is  whether  the  prosecuting 
attorney  tiad  authority  to  employ  counsel, 
and  bind  the  county  to  pay  for  bis  services. 
Whether  be  had  or  did  not  have  such  au- 
thority, it  Is  found  that  he  did  not  assume 
to  exercise  it  He  expressly  disclaimed  it. 
Nor  does  the  record  present  the  case  <d  one 
I>erfonning  services  tor  the  county  to  the 
knowledge  of  its  managing  officers  without 
any  arrangement  or  understanding  concern- 
ing compensation.  There  was  an  arrange- 
ment made  with  the  prcnecuting  attorney- 
There  was  an  understandli^  on  the  part  of 
such  of  the  managing  officers  of  the  county 
as  are  shown  to  have  known  that  plaintifr 
was  rendering  services  that  the  board  of 
supervisors  were  at  llber^  to  pay  or  not  to 
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pay,  as  13i^  mlsht  tibereafter  conclade  to 
do. 

[2]  That  plaintiff  was  not  informed  of 
such  an  understanding  is  of  no  Importance. 
He  most  establish  either  the  express  or  legal- 
ly Implied  obligation  of  the  county  to  pay 
Wm. 

[3]  He  has  not  established  an  express 
agreement  and  the  facts  conclusively  nega- 
tive the  necessary  tmpUcatiou.  Clark  t. 
Township  of  West  Bloomfleld,  IM  Mich.  249, 
117  N.  W.  63a 

The  Judgment  la  affirmed. 


WALLIN  V.  AROADTA  A  BL  R.  RT.  00. 
(Supreme  Court  of  Michigan.    Not.  8,  1812.) 

1.  MABTKR  and  SBBVAHT  (i  174*)— INJOBT  TO 

Servant  —  Liabilitt  —  Intoxication  of 

Fellow  Sxbvart. 

Comp.  Laws,  H  6284,  0285,  prohibitlDg  the 
employment  as  tnlnmen  of  persons  using  in- 
toxicating drinks  as  a  beverage,  and  declaring 
that  Uie  liability  of  a  person  bAvinj;  charge  of 
an  engine  while  intoxicated  shall  oot  release 
the  railroad  company  from  liability,  do  oot  im- 
pose on  a  railroad  company  a  greater  civil 
liabili^  than  rested  on  it  at  common  law,  and 
at  common  law  the  mere  fact  that  a  company 
knew,  or  was  chargeable  with  knowledge,  of 
iSte  fact  that  a  conductor  used  intoxicating  liq- 
uor as  a  beverage,  onaccomranied  by  knowledge 
of  incompetency,  was  ineumcieut  on  which  to 
base  a  common-law  liability  for  injuries  to  a 
fellow  servant,  tnit  at  common  law  the  basis  of 
liability  lay  In  the  fact  that  its  servant  bad 
become  incompetent  through  the  use  of  intox- 
icants, ot  which  fact  the  company  had  knowl- 
edge. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  847,  848;  Dec.  Dig.  | 
174.*] 

2.  Mastgb  and  Sebtant  <{  294*)— Injxjbt  to 
Servant— laauBB—lNSTBUCTioNB. 

Where  the  declaration  in  an  action  for  in- 
juries to  a  brakeman  charged  babitual  intox- 
ication on  the  part  of  the  conductor  and  Icnowl- 
edge  thereof  on  the  part  of  the  railway  com- 
pany, and  the  court  In  Its  charge  predicated 
the  company's  liability  on  the  fact  that  it  had 
knowledge  of,  or  was  chargeable  with  notice, 
of  the  fact  that  the  conductor  used  intoxicat' 
ing  liquor  as  a  beverage,  the  refusal  to  cliarge 
that  plaintiff  could  only  recover  because  of 
the  company's  negligence  in  employing  and 
continuing  to  employ  the  conductor,  and  that 
the  company  was  not  negligent  in  keeping  tbe 
conductor  in  its  employ  unless  be  was  incompe- 
tent because  of  bis  use  of  Intoxicating  liquors, 
was  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  f{  1162-1167;  Dec.  Dig. 
I  294.*/ 

3.  Mabteb  and  Sbrtant  (8  289")— Injubt  to 
Servant— CoKTBiBUTOBT  Negligence. 

Where  a  brakeman  attempted  to  open  a 
coupler  at  a  time  when  tbe  car  and  engine 
were  at  rest,  and  he  believed  that  the  engine 
would  not  move  until  the  engineer  received  a 
signal  from  himself,  he  was  not  bound  as  a 
matter  of  law  to  apprehend  that  tbe  conductor 
would  appear  and  give  the  signal  for  the  op- 
eration of  the  engine,  and  he  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law  for 


selecting  a  dangerous  rather  tbsa  a  safe  way 
of  preparing  for  Oie  conpllng. 

[Ed.  Note.r-For  other  cases,  see  Master  and 
Servant  Gent  Dig.  H  108&-1132;  Dee.  Dig. 
§  28».*J 

4.  Maoteb  and  Sebtant  (}  289*)— Injubt  to- 

SEBVANT— OONTBtBDTOBT  NEGLIGENCE. 
A  brakeman  who  continued  in  the  service 
after  knowledge  of  the  railway  company's 
breach  of  the  statutory  duty  io  employing  a 
conductor  addicted  to  the  use  of  intoxicating 
liquors  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  fS  1089-1132;  Dec  Diff. 
S  289.»y 

G.  Mabteb  and  Servant  (f  204*)— Injubt  to- 
Servant— AsamfpnoN  or  Risk. 

A  brakeman  who  continued  in  the  service 
after  knowledge  of  the  railway  company's 
breach  of  statutory  duty  In  employiug  a  con- 
ductor addicted  to  the  use  of  intoxicating  liq- 
uors did  not  thereby  assume  the  risk  of  injury 
arising  from  the  act  of  the  conductor. 

[Gd.  Note.— For  other  cases,  see  Master  and 
Servant  Cmt  Dig.  If  S44-M6;  Dec.  Dig.  | 
204.*] 

6.  Master  and  Sebvant  (8  260*)— Injubt  to 
Servant— LiAB  ilitt— Pleadi  nos. 

A  brakeman  suing  for  injuries  received  in 
consequence  of  the  act  of  the  conductor  in 
charge  of  the  train  need  not  plead  Gomp.  Laws, 
IS  6284,  0285,  prohibiting  the  employment  as 
trainmen  ot  persms  using  intoxicating  liquora 
as  a  beveraM,  to  avail  hinualf  of  the  statute 
as  a  relief  from  tlie  charge  of  assumption  of 
risk  in  continuing  in  the  service  after  knowl- 
edge of  dw  Intemperate  haUta  oi  the  ccmdoc- 
tor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  844-848;  Dec.  Dig.  S 
260.*] 

Error  to  Clrcnlt  Court,  Manistee  County; 
Charles  A.  Wlthey,  Judge. 

Action  Charles  A.  Wallin  against  Ui& 
Arcadia  &  Betsey  River  Railway  Company. 
There  was  a  Judgment  for  plaintitT,  and  de- 
fendant brings  error.  Reversed,  and  new^ 
trial  ordered. 

Argued  before  MOORB,  C.  J.,  and  STEERE,. 
McALVAY,  BROOKE,  BLAIR,  STONE,  and 
OSTRANDER,  JJ. 

Elelnhans  &  Knappen,  of  Grand  Rapld»- 
(Dovel  &  Dovel,  of  Manistee,  of  counsel),  for 
appellant  D.  O.  F.  Warner,  of  Frankfort 
(Smurthwalte  &  Belchw,  of  Traverse  City, 
of  counsel),  for  appellee. 

BROOKE.  J.  Plaintiff  recovered  a  judg- 
ment for  damages  for  injuries  received  on 
February  19.  1909,  while  in  the  employ  of 
defendant  Defendant  operates  a  railroad  21 
miles  long  between  Gopenish  and  Arcadia. 
Upon  this  road  It  rnns  a  single  mixed  train, 
one  round  trip  each  day.  The  train  crew 
at  the  time  of  the  accident  constated  of  Conh- 
lln,  the  conductor,  Lang,  the  engineer,  and 
plaintlOF,  who  acted  as  fireman  on  the  roatX 
and  brakeman  at  switching  points.  This 
position  idaintiCE  had  held  for  a  total  period 
of  three  years,  one-half  of  which  immediately 
preceded  his  injury.  At  Copenlsh  there  is 
a  union  depot  used  by  the  Ann  Arbor  Rail- 
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way*  tbe  Manigtac  &  Northeastern  BaUvar 
and  defendant  Upon  arrival  at  the  depot  at 
about  10:20  In  the  morning,  It  la  customary 
for  Gondnctor  CkmkUn  to  take  the  maU  from 
that  point  to  the  poet  office.  After  dJw^a^- 
ing  tbe  pasaengera,  the  train  Is  run  a  few 
bondred  feet  to  a  switch,  then  npon  a  side 
track  In  a  northwesterly  direction  to  defend- 
ants  ftdght  depot.  Necessary  switching  op- 
erations are  then  carried  on;  plaintltt  do- 
ing the  switching  when  the  conductor  ia 
absenL  On  the  morning  in  qnestiou  the 
oondnctor  absented  ^'^sftif  tnm  the  train 
as  oaoaL  The  "peddler"  or  local  freight  car 
had  been  left  In  front  of  the  frelghthoose, 
and  plaintiff  and  Lang,  the  engineer,  had 
dime  the  necessary  switching;  the  conductor 
being  abseot  Tbe  engine  was  then  run 
back  to  the  freighthouse  to  be  coupled  to  the 
"peddler"  for  the  return  trip.  When  the 
tender  of  the  engine  was  first  pushed  against 
tbe  "peddler,"  the  couidlng  failed  to  "make." 
Tbe  impact  poshed  the  "peddler"  some  four 
feet  away  from  the  tender.  Plaintiff,  who 
had  been  standing  upon  the  tool  box  at  the 
back  of  the  tender,  Jumped  off  and  crossed 
to  the  "peddler,"  and  with  his  hand  attempt- 
ed to  open  the  coupler  on  that  car.  While 
In  the  act  of  opening  the  coupler,  the  engi- 
neer. In  obedience  to  a  signal  from  Oonklln, 
wbo,  Ik  was  claimed,  had  returned  without 
plaintifTs  knowledge  and  was  standing  on 
tbe  freighthouse  platform,  backed  the  tender 
against  the  "peddler,"  crushiDg  his  hand 
between  the  couplers. 

Four  negligent  acts  of  defendant  are  count- 
ed uixm  by  plaintiff.  The  first  three  were 
eliminated  by  the  circuit  Judge.  As  the 
idaintUf  does  not  appeal,  It  Is  necessary  to 
coiulder  only  the  fourth,  which  Is  as  fol- 
lows: "That  tbe  conductor  of  the  train  was 
Incompetent,  in  that  he  was  in  the  habit  of 
getting  intoxicated  and  was  unfit  to  dis- 
cbarge the  duties  of  a  conductor,  which  was 
known  to  the  defendant,  and  that  at  the 
time  of  tbe  Injury  he  was  under  the  influence 
of  intoxicating  llqaors  to  such  an  extent  as 
to  make  his  condition  the  real  or  proximate 
cause  of  the  Injury."  Upon  this  question, 
the  court  charged  the  Jury  as  follows :  "It 
was  the  duty  of  the  defendant  in  this  case 
to  nse  r^tsonable  diligence  to  know  that  its 
condnctor  on  that  train  was  a  sober  man, 
not  in  the  habit  of  drinking  intoxicating 
liquor  as  a  beverage.  That  was  a  continuing 
duty.  A  duty  that  was  upon  the  defendant 
all  the  time.  From  the  time  that  it  employed 
ConkUn  until  the  accident  In  question.  If 
tlie  defendant  neglected  that  duty,  and  did 
not  observe  its  duty  In  regard  to  It  and  ex- 
ercise such  diligence  by  observation  and  In- 
quiry, as  a  reasonably  prudent  employer 
sboold  and  would  have  done,  and  the  plain- 
tifTs Injury  is  attributable  to  that  neglect, 
then  the  platntUt  is  entitled  to  recover.  It 
Is  an  vndispttted  Ibct  In  this  case  that  some 
of  tbe  oOlc^M  of  tbe  defendant  knew  that 


the  conductor,  ConkUn,  drank  Inloxlcatlng 
liquors  more  or  less,  because  they  came  up- 
on the  stand  and  told  yon  that  th^  knew 
it,  and  drank  with  him  In  saloons.  So  that 
It  appcaus  without  contradiction  in  this  case 
that  the  conductor  drank  intoxicants  as  a 
beven^.  So  tbey  were  char^ble  with  the 
knowledge  of  tbe  fact  that  he  did  drink  In- 
toxlcatlng  liquors  as  a  beverage.  But  this 
alone  wonld  not  entitle  the  plaintiff  to  re- 
cover, and  it  would  not  in  Itself  afford  a 
basis  for  recovery  for  the  plaintiff,  but  It  is 
a  fact  whi^  is  proper  for  you  to  consider 
to  determine  In  connection  with  all  the  evi- 
(Leace  In  the  case,  whether  or  not  the  habits 
and  condition  of  the  conductor  was  the  mov- 
ing cause  of  the  plalntUTs  Injury.  The 
term,  'drunk,*  or  'bdng  drunk,*  and  Intoxi- 
cated,* 'being  intoxicated,*  those  terms  have 
been  used  very  frequently  In  your  presence 
in  this  case.  I  say  to  you  in  that  connection 
that  If  on  the  occasion  in  question  tbe  con- 
ductor, Conklln,  was  not  in  the  normal,  nat- 
ural, legitimate  exercise  of  his  natural  func- 
tions, and  that  he  was  appreciably  out  of 
the  normal  condition,  so  that  be  could  not 
exercise  the  same  ready  care  and  Judgment 
that  be  would  do  if  he  did  not  Indulge  in 
the  drinking  of  intoxicating  llquior,  and 
that  it  contributed  In  an  appreciable  degree 
to  bts  conduct  on  this  occasion  when  be 
signaled  back  this  engine,  as  be  said  he 
did,  and  wrought  the  Injury  to  tbe  plalntifl^, 
without  negligence  on  tbe  part  of  the  plain- 
tiff whidi  contributed  thereto,  the  plaintiff 
is  entitled  to  recovery  in  this  case.  On  the 
other  hand.  If  the  drinking  of  ConkUn  on 
that  day,  If  he  did  drink  any,  or  on  any 
other  day,  If  he  did  drink  any,  did  not  dis- 
turb hla  mental  balance,  and  left  his  judg- 
ment as  alert,  as  keen,  and  accurate  as  it 
would  be  normally,  and  In  no  manner  contrib- 
uted to  his  conduct,  and  to  the  fact  of  hitf 
signaling  back  the  engine  as  he  did,  then 
the  plaintiff  Is  not  entitled  to  recover,  be- 
cause it  would  not  be  the  approximate  cause 
of  the  injury.  Tbe  inquiry,  you  see,  narrows 
Itself  within  dose  limits.  It  is  in  saying 
what  the  conductor's  condition  of  mind  was, 
and  what  his  Judgment  and  his  alertness  of 
mind  might  have  been  at  that  time;  his  cor- 
rectness of  Judgment  in  what  he  should  do 
and  wliat  he  should  not  do.  In  determining 
tliat,  you  should  take  into  consideration  tbe 
testimony  in  the  case  bearing  upon  that 
subject  The  testimony  b^ore  you  in  re- 
gard to  his  drinking  In  the  saloon,  in  re- 
gard to  bis  drinking  In  the  freighthouse 
when  they  were  in  the  habit  of  eating  lunch- 
es there.  And  his  drinking  at  any  time  or 
place  which  the  evidence  points  out.  And 
you  should  take  into  consideration  the  testi- 
mony of  the  plaintifl  for  what  you  say  it  is 
worth  as  to  bis  manner  and  the  way  in  which 
be  behaved  himself  and  walked  with  him 
after  the  accident  occurred.  Immediately  aft- 
er the  accident  occurred,  and  from  there  to 
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the  doctor's  office,  and  while  he  was  In  the 
doctor's  office,  you  should  take  Into  con- 
sideration the  Identical  circumstances  of  the 
accident  itself.  Say  whether  a  man  of  his 
experience,  whose  mind  was  cleai'  and  in 
Its  normal  condition,  whose  judgment  was 
without  Interference,  would  do  as  be  did 
there,  or  would  not  do  so  unless  It  was  in- 
terfered with.  Take  all  these  things  into 
consideration  and  determine  the  truth  of 
the  matter,  whether  the  conductor,  Gonklln, 
was  at  that  time  Incompetent  In  the  sense 
that  he  was  not  his  natural  self  because  ot 
the  use  of  intoxicating  liquors.  If  he  was 
not,  the  plaintiff  may  recover,  If  he  was  not 
himself  negligent.  If  the  conductor  was  his 
normal  self,  and  acted  as  such  on  that  oc- 
casion, then  the  plaintiif  cannot  recover  in 
this  case.  •  •  •  If  you  And  the  fault  lay 
with  Conklin,  as  I  have  described  It  to  you, 
and  that  this  was  proven  by  the  preponder- 
ance of  evidence,  as  I  have  instructed  you, 
then  it  la  your  business  to  find  a  verdict  for 
the  platntifT.  If  you  find  that  is  not  the  case, 
that  the  responsibility  was  not  with  Conklin, 
because  of  his  conduct,  then  the  plalntUC  is 
not  entitled  to  recover,  and  he  \b  not  entitled 
to  recover  If  bis  negligence  contributed  to 
the  injury." 

[1]  It  Is  apparent  from  a  perusal  of  the 
record  that  the  learned  circuit  judge  was  of 
opinion  that  the  statute  (C.  L.  {g  0284,  6285) 
imposed  upon  the  defendant  a  different  and 
greater  civil  liability  than  It  rested  under  at 
common  law.  The  proviso  to  section  6285  we 
think  clearly  natives  this  view.  These 
sections  occur  under  the  caption  "Police 
Regulations,"  and  are  penal  In  character. 
They  add  nothing  to  the  common-law  clvU 
liability  of  the  defendant 

The  eleventh  request  preferred  by  defend- 
ant is  as  follows:  "If  the  plaintiff  is  entitled 
to  recover  at  all.  It  Is  only  because  of  de- 
fendant's alleged  negligence  in  employing  and 
continuing  to  employ,  Its  conductor,  Conklin, 
Defendant  was  not  negligent  In  keeping  in 
its  employ  Its  conductor,  Conklin,  unless 
•Oonklln  was  incompetent  because  of  his  al- 
leged use  of  intoxicating  liquors  while  in 
charge  of  the  train,  and  unless  defendant 
bad  knowledge,  or  notice,  of  such  alleged  in- 
■competence  and  thereafter  retained  him  in 
its  employ.  Unless,  therefore,  you  shall  find, 
under  the  evidence,  that  Oonklln  was  Incom- 
petent to  perform  his  dntlee  because  of  the 
use  of  Intoxicating  liquors,  and  that  defend- 
ant bad  knowledge  tliereof,  or  that  he  was 
an  taabltnal  drunkard  so  that  defaidant 
would  be  charged  with  notice  tibereof,  plain- 
tiff cannot  reeorer." 

[2]  Under  the  theory  upon  which  tbe  case 
went  to  the  jnry,  we  are  of  opinion  tbat  this 
reonest  should  have  been  given.  The  dec^ 
laratlon  diarges  habitual  IntoxicaUcm  on  the 
part  of  Gonklln  and  a  knowledge  thereof  on 
the  part  of  defendant.  Tbe  charge  as  glvHi 
predicates  defendant's  liability  upon  the  fact 


that  It  had  knowledge  of  or  was  chargeable 
with  notice  of  the  fact  that  Conklin  used  in- 
toxicating liquor  as  a  beverage.  Such  kuowl 
edge  or  notice,  unaccompanied  by  knowledge 
or  notice  of  incompetency,  wonld  be  insuffi- 
cient ground  upon  which  to  base  a  common- 
law  liability,  and  the  statute  is  not  by  the 
declaration,  and  in  our  opinion  cannot  prop- 
erly be  invoked  as  a  basis  of  liability.  White 
the  use  of  intoxicants  in  any  manner  or  de- 
gree by  those  charged  with  the  responsibility 
of  caring  for  the  movement  of  trains  Is  to  be 
reprehended.  It  is  nevertheless  a  matter  of 
common  knowled^  tbat  many  men  are  able 
to  indulge  In  such  use  In  moderation  throng 
a  long  lifetime  without  any-  appreciable 
diminution  of  their  faculUes.  The  basis  of 
defendant's  liability  at  common  law  lies  in 
the  fact  (if  it  be  a  fact)  that  its  servant  had 
become  Incompetent  through  the  use  of  In- 
toxicants of  which  fact  defendant  had  knowl- 
edge or  notice.  Hilts  t.  Railway  Co.,  55 
Mich.  487,  21  N.  W.  878;  Johnson  v.  Lake 
Shore  Ry.  Co.,  162  Mich.  301,  127  N.  W.  271. 

[8]  The  claim  of  defendant  that  plaintiff 
should  not  be  permitted  to  recover  because 
he  selected  the  dangerous  ratber  than  the 
safe  way  of  preparing  for  the  coupling  is 
without  merit.  When  he  attempted  to  open 
tbe  coupler,  both  cars  and  engine  were  at 
rest,  and  be  believed  the  engine  woQld  not 
move  until  its  engineer  received  a  signal 
from  himself.  Had  they  rem-ilned  station- 
ary, there  would  have  been  no  danger.  We 
think  he  was  not  bound  as  a  matter  of  law 
to  ai^rehend  that  the  conductor  would  ap- 
pear and  give  the  signal  for  the  operation. 
His  conduct,  under  the  drcumstances,  in  all 
its  detail  was  a  proper  subject  for  the  con- 
sideration of  the  Jury  upon  the  question  of 
his  negligence. 

[4]  It  is  nrged  that;  because  plaintiff  was 
aware  of  the  alleged  Intemperate  haMts  of 
Conklin,  he  therefore  should  be  held  to  have 
assumed  the  risk  of  injury  arising  from 
Conklin's  inoompetoicy,  Sndnced  by  snch  hab- 
its, and  tliat  by  himself  contlnvtaig  in  tbe 
service  after  he  acquired  such  knowledge  be 
was  gnilty  of  contributory  negligence^  We 
are  of  opinion  that  one  cannot  be  charged 
with  contributory  negligence  simply  because 
he  continues  In  bis  employment  after  knowl- 
edge of  the  breach  of  a  statutory  duty,  and 
so  long  as  his  own  acts  in  sudi  onploymmt 
are  not  negligently  performed. 

[t]  Were  the  dnty  imposed  upon  the  de- 
fendant simply  a  oommon-law  dnty,  It  Is, 
we  think,  -dear  that  with  snch  knowledce  of 
its  breach  aa  plaintiff  possessed  be  should 
be  hdd  to  have  assumed  ttie  risk  by  lils  con- 
tract of  employment  Darls  v.  Railway  Co.. 
20  Hidb.  lOS,  4  Am.  S64.  But,  whm  a 
duty  to  imposed  by  statute^  we  have  held 
that  tbe  master  may  not  legally  contract  for 
Its  violation,  and  tiierefore  tbat  tbe  servant 
does  not  assume  ttie  risk  of  sndi  Tlolation. 
Slpes  T.  BQchlgan  Stardi  Co.,  137  Wch.  298; 
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100  N.  W.  447;  Sterling  T.  Union  Carbide 
Co.,  142  Mich.  284,  105  N.  W.  755;  Murphy  v. 
Grand  Baplds  Veneer  Works,  142  Mich.  677, 
lOe  N.  W.  211;  Swlck  v.  ^tna  Portland  Ce- 
ment Co.,  147  Mich.  454,  111  N.  W.  110; 
Syneszewskl  t.  Schmidt,  163  Mich.  438,  116 
N.  W.  1107;  Klelnfelt  t.  J.  H.  Somers  Coal 
Co.,  156  Mich.  473,  121  N.  W.  118,  132  Am. 
St  Rep.  532;  Van  Doom  v.  Heap,  160  Mich. 
199,  125  N.  W.  11;  Rivers  t.  Traction  & 
Electric  Co.,  164  Mich.  606^  12S  N.  W.  254, 
131  N.  W.  86. 

[8]  We  are  of  opinion  that  it  was  not  nec- 
essary for  plaintiff  to  i^ead  the  statute  In 
order  to  arall  himself  of  it  aa  a  relief  from 
the  charge  of  asaomptlon  of  risk. 

It  ia  unnecessary  to  dlacoss  other  aaslgn- 
ments  of  error. 

The  Judgment  is  rerersed,  and  a  new  trial 
ordered. 


ICABTIN  T.  GAGB,  arcuit  Jndge. 
(Supreme  Cbnrt  of  MicbUan.    Nor.  8,  1912.) 

Abkest    (I   27*) — ^Affidavit— SxrBnciBNOT— 

Ehowudob  or  AmAirr. 

An  affidavit  that  defendant,  at  a  Ume  and 
place,  on  the  9th  day  of  August,  in  a  certain 
discourse  which  the  said  defendant  then  and 
there  had  with  G.  in  the  presence  and  hearing 
of  divers  good  and  worthy  persons,  did  apeak, 
publish,  and  declare  certain  false,  scandfiloaB, 
malicious,  and  defamatory  words  of  and  oon- 
ceming  this  affiant  (specifying  them),  and  at 
other  times  and  places  within  the  past  year, 
but  on  what  particulai  time  and  at  what  par- 
tkolar  place  this  affiant  does  not  know,  he  in 
certain  other  discourses  with  other  persons,  not 
known  to  this  affiant,  falsely  accused  this  af- 
fiant, ia  insufficient  to  he  the  basis  of  an  order 
holding  defendant  to  bail,  as  it  does  not  show 
that  affiant  had  personal  knowledge  of  the 
truth  of  the  foots  therein  stated. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  H  64-65H ;  Dea  Dig.  |  27.*] 

Mandamns,  on  the  relation  of  Fred  J.  Mar- 
tin, to  conqtel  WlUlam  O.  Gage,  Saginaw  clr- 
eoit  ludg^  to  quash  proceedings  whereby 
relator  was  arrested.    Writ  granted. 

Argued  before  MOORS,  G.  J.,  and 
8TEERE,  McALVAY.  BROOKE,  KUHN, 
STONE,  OETTBANDBB,  and  BIRD,  JJ. 

McSngA,  Oallagher  ft  UteGaun,  of  De- 
troit for  relator.  Tho&  A.  SI.  Weadock,  of 
Detroit,  fbr  respondent 

UOORB,  G.  3.  Rdator  was  arrested  upon 
a  writ  of  capias  ad  respondendum.  Later 
he  gave  a  bond  for  his  appearance,  and  was 
released  from  custody.  The  portions  of  the 
affidavit  material  to  quote  here  are  as  fol- 
lows :  "State  of  Michigan,  County  of  Wayne 
—as.:  Madeline  Clements  Wanner  of  Detroit, 
In  said  county  and  state,  being  duly  sworn, 
deposes  and  says  that  she  la  a  married  wo- 
man of  the  age  of  twenty-one  years,  having 
beoi  married  to  Charles  A.  Wanner  In  New 
YoiIe  City  on  the  twHity-seventh  day  of 
Jmi^  A.  D.  mi,  hj  Ber.  Mr.  Goodchild,  a 


minister  of  the  Central  Baptist  Church  of 
New  York  City;  that  since  the  year  1906  she 
has  resided  at  Detroit  with  her  mother,  Luel- 
la  Clements,  widow  of  Harry  Clements,  for- 
merly of  Bay  City,  Michigan,  where  the  fam- 
ily formerly  resided;  that  her  father,  Har- 
ry Clementa,  died  at  Bay  City  on  the  thirty- 
first  day  of  October,  A,  D.  1901,  and  that 
since  that  time  she  has  resided  constantly 
with  her  mother;  that  she,  the  said  Made- 
line Clements  Wanner,  has  a  claim  for  dam- 
ages against  Fred  J.  Martin,  residing  at 
Saginaw,  in  the  county  of  Saginaw  and  state 
of  Michigan,  for  the  cause  of  action  stated 
In  the  writ  hereto  annexed,  upon  which  she 
believes  she  is  entitled  to  recover  the  sum 
of  twenty-five  thousand  dollars,  and  this 
deponent  further  says  that  the  facts  and  cir- 
cumstances upon  which  her  said  claim  is 
based  are  as  follows:  Said  Fred  J.  Martin 
on  the  9th  day  of  August,  A.  D.  1911,  in 
the  writing  room  of  the  Congress  Hotel,  In 
the  city  of  Chicago,  county  of  Cook  and 
state  of  Illinois,  in  a  certain  discourse  which 
the  said  defendant  then  and  there  had  with 
WilUam  H.  Gallagher,  of  Detroit,  in  the 
presence  and  hearing  of  divers  good  and 
worthy  persons,  did  speak,  publish,  and  de- 
clare these  false,  scandalous,  malicious,  and 
defamatory  words  of  and  concerning  this 
affiant"  Here  follows  language,  which.  If 
not  true  and  not  privileged,  was  slanderous. 
"And  at  other  times  and  places  within  the 
I>ast  year,  but  on  what  particular  time  and 
at  what  particular  places  this  affiant  does 
not  know,  but  especially  at  said  city  of  Chi- 
cago, said  Fred  J.  Martin,  In  certain  other 
discourses  with  Morris  Robinson  of  Chica- 
go, Walter  Bolger,  and  other  persons  not 
known  to  this  affiant,  falsely  and  malicious- 
ly said  of  and  concerning  said  affiant,  she 
being  at  the  time  a  young  girl  of  about  four- 
teeo,  and  both  said  Martin  and  this  affiant 
being  unmarried,  falsely  accused  this  affiant 
*  *  *  This  affiant  further  says  that  she  is 
not  gufity  of  any  of  such  charges  nor  any 
similar  charges  and  has  been  grievously  in- 
jured by  said  false  accusations.  [Signed] 
Madeline  Clements  Wanner.  Subscribed  and 
sworn  to,"  etc. 

A  motion  was  made  to  quash  the  proceed- 
ings. In  support  of  which  motion  relator  filed 
his  own  and  other  affidavits.  The  reasons 
stated  in  the  motion  are: 

"First  Because  the  affidavit  of  the  above- 
named  plaintiff  for  said  writ  of  capias  is 
not  within  the  personal  knowledge  of  said 
affiant,  aa  appears  from  the  face  of  said  af- 
fidavit and  as  appears  likewise  from  the  al- 
leged facts  stated  therein. 

"Second.  Because  the  said  affidavit  of  said 
above-named  plaintiff  does  not  establish  such 
a  case  as  warrants,  under  the  law,  an  order 
holding  defendant  to  ball. 

"Third.  Because  this  court  possesses  no  Ju- 
risdiction to  Issue  an  order  holding  defend- 
ant to  bail  under  the  circumstances  srt'  forth 
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In  affidaTit  for  aald  writ  (tf  caplu  made  by 
Uie  aboT«-naiiied  plalntiffl. 

"Fourth.  Becann  said  ordra-  to  bold  to 
bail  was  based  upon  hearsay  evidence-as  ap- 
pears by  the  affidaTit  of  the  above-named 
plaintiff. 

"Fifth.  Because  plaintiff's  alleged  right 
ot  action  is  baaed  upon  a  conversation  al- 
leged to  have,  been  htid  betwem  dtf  eudant 
and  William  B.  Gallagher,  attomegr  of  rec- 
ord for  the  idaintiff  In  case  entitled  Blanche 
Peck  Wanner,  Plaintiff  v.  Mad^Uns  C31e- 
ments,  Defendant  Circuit  Court  for  Wayne 
County,  File  No.  63,646,  which  said  right  of 
action  was  then  pending  in  said  court,  and 
the  alleged  defamatory  statements  were  aft- 
erwards, att.  or  about  the  18th  day  of  Sep- 
tember, A.  D.  1811,  0worn  to  by  said  defendr 
ant,  when  called  as  a  witness  In  said  canse^ 
which  said  cause  has  hot  as  yet  been  tried 
in  court  on  its  merits,  and  which  la  pending 
In  said  court  for  trial 

"Sixth.  Because  defendant  cannot  iffop- 
erly  be  dqirived  of  his  liberty  upon  an  at- 
fidavit  for  writ  of  cai^as,  made  up  of  hearsay 
statements  and  auctions." 

^The  Mai  judge  was  of  tbe  opinion  that 
the  affidavit  was  defMtlvek  but  r^&rded  the 
affidavit  of  relator  as  an  admission  of  the 
truth  of  the  averments  in  the  affidavit,  and 
declined  to  quash  the  proceedings.  He  dted 
in  siq^KHt  of  his  oidnion  the  case  of  Robin- 
son v.  Clrcnlt  Judge,  14&  Hich.  70^  105  N.  W. 
25.  A  reference  to  that  case  will  show  It  is 
idearly  distinguishable  from  the  case  at  bar. 
Tbe  oplnton  in  that  case  doses  Iqr  saying: 
"But,  whether  or  not  tbe  affidai^  is  teclmi< 
cally  sufficient,  the  writ  asked  for  is  not  one 
of  right,  and  a*  rdator  made  it  appear  to 
the  drcuit  court  that  the  facts  set  out  In  the 
affidavit  are  tme^  contesting  and  disputing 
only  the  condoslon  of  affiant."  The  affida- 
vits of  relator  axe  too  long  to  make  It  ad- 
visable to  quote  them,  but  a  fair  reading 
of  than  door  not  give  rise  to  the  Inference 
that  the  facts  set  out  In  the  affidavit  for 
capias  are  true.  The  last-named  affidavit 
was  too  faulty  to  be  ttie  basis  of  a  proceed- 
ing of  the  cliaracter  of  the  one  before  ns. 
See  Proctor  t.  Prout,  17  Midi.  478;  Hackett 
V.  Circuit  Judge,  36  HidL.  834;  Shaw  t. 
Ashford,  110  Mich.  684,  68  N.  W.  281;  Wright 
V.  Circuit  Judge,  119  Mich.  499,  78  N.  W. 
MS;  Churdi  v.  Circuit  Judge,  129  Mich.  126, 
88  N.  W.  408;  Roblnson  Y.  drcnit  Judges 
142  Mlcb.  70,  ICS  N.  W.  26;  Conrad  t.  Cir- 
cuit Judge,  144  Mich.  497, 106  N.  W.  347. 

The  writ  Is  granted,  with  costs. 


OLMSTBAD  v.  MEYERS  et  aL 

(Snpreme  Oonrt  of  Hlcbigan.   Nov.  8,  1912.) 

MOBTOAOBS  (S  661*)— Deficibnct— Evidence. 

A  mortgage  foreclosure  decree  having  been 
entered  (or  0,119.24,  the  property  was  sold 
for  $0,000,  aa  shown  by  the  commissioner'a 
deed;  but,  the  original  filn  having  been  loa^ 


complainant  Introdoced  a  memorandnm.  fonnd 
in  the  office  of  his  solidtor,  showing  that  the 
amount  due  and  costa  was  $5,300,  and  that 
there  was  a  defidency  of  $300.  Tde  chancery 
calendar  also  showed  three  entries,  under  the 
date  of  April  7th,  reciting  in  order  the  filinc 
of  the  report  of  the  circuit  court  commission- 
er, the  entry  of  an  order  confirming  tbe  sale, 
and  the  enrolled  files.  Seid,  that  it  would 
be  presumed,  in  a  proceeding  to  recover  a  de- 
cree for  a  defidency,  that  tbe  sale  was  not 
made  or  the  report  of  sale  filed  until  after  the 
decree  and  files  had  been  enrolled  as  requirad 
by  chancery  role  24,  under  the  rule  that,  in 
the  absence  of  evwnca  to  tiie  contrary,  it 
would  be  presumed  that  the  proceedings  were 
regular. 

[Eld.  Note.— For  other  cases,  aee  Morteages. 
Cent  Dig.  H  1600-1621;  Dec.  Dig.  {  66L*I 

Appeal  from  Orcuit  Court,  Berrln  County, 
In  Chancery;  Geo^  W.  Brldgman,  Judce^ 

Action  by  Melbourne  H.  Olmstead  against 
William  O.  Meyers  and  another.  Applica- 
tion for  a  deficiency  Judgment  and  Coredo- 
snre.  From  a  decree  denying  the  applica- 
tion, complainant  aiq;>eals.  Reversed  and 
rendered. 

Argued  before  MOORE,  C.  J.,  and 
STEERE,  McAI«TAY,  BROOKE,  KUHN^ 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

James  CHara,  of  St  JoseiOt  (Chester  P. 
O'Hara,  of  St  Joseph,  of  oounseQ,  for  ap- 
pellant Coolidge,  Riford  ft  WhitSb  of  Bea- 
ton Harbor,  tor  appeUees. 

MOOBB,  a  J.  February  10^  U02,  the 
clrcnlt  court  in  cfaancuy  handed  down  a 
decree  of  foreclosure  In  a  suit  brtwem  tbe 
parttes  hereto,  decreeing  that  there  waa  dne 
to  the  complainant  from  defendant  William 
C  Meyers,  upon  certain  notes  and  mort- 
gages, the  sum  of  $5419^  and  ordering 
the  defondant  to  pay  this  sum  on  w  before 
February  20,  1902,  and  In  default  tbe  mort- 
gaged premises  be  sold,  and  containlnc  the 
usual  orders  In  a  foredosur&  The  decree 
also  provided  that,  If  mion  snch  sale  there 
should  be  a  defidency,  the  said  commission- 
er should  specify  the  amount  thereof  In  Ids 
report  ct  sal^  "and  that  <n  the  oominr  In 
and  coi^rmation  of  said  r^rt  the  defend- 
ant William  C  Meyers,  who.was  decreed  to 
be  pwsonally  liable  for  the  debt  secured  by 
said  mortgage,  pay  to  the  cunplalnant  the 
amount  of  audi  deficltticy,  with  Interest 
thereon  from  the  date  of  sudi  report."  Mr. 
Lawremn  C  Fyfe  was  the  soUdtor.  He 
died  In  the  fall  of  1908.  In  January,  1912, 
complainant  filed  a  petttlon,  praying  that  de- 
fendant William  GL  M^era  be  decreed  to 
pay  the  deficiency.  An  answer  waa  inter- 
posed to  said  petition,  and  a  hearing  bad  in 
open  court 

The  only  question  before  tbe  court  was 
the  right  of  the  complainant  to  a  decree  for 
the  deficiency  and  an  execution  thereon. 
All  the  files  In  the  original  foredosnre  case 
were  missing.  The  oonrt  records  were  in- 
troduced in  evidencek  end  consisted  of  the 
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diancer;  calendar  entrlee,  the  decree  of 
foreclosure  and  the  order  conflrmlng  report 
of  sale  by  the  commlsaloner.  The  complain- 
ant also  Introdnced  In  evidence  the  record  of 
a  deed  made  by  the  circuit  court  commission- 
er on  a  sale  of  the  mortgaged  premises  on 
April  7,  1902,  wherein  the  complainant  was 
the  parchaaer  and  grantee,  and  the  conslder- 
Btion  named  was  ^,000;  also  a  memorandum 
found  In  the  office  files  of  Mr.  Fyfe,  com- 
plainant's solicitor  at  the  time,  whldi  was  In 
Ms  handwriting  and  was  as  follows: 

Amt  due  at  sale,  decree  February 
10,  1802.  »5,119  24 

Interest  from  Feb.  10.  1902,  to  date 
of  sale,  April  7, 19M;  2  mo.  less  S 
days   56  71 

Tued  costs    106  10 

Costs  of  sals,  Induding  printer. ...       17  96 


April  7,  180S.  Bld..„.. 


16,800  00 
AOOO  00 


Deficiency   9  800  00 

Complainant  was  produced  and  sworn  as  a 
witness,  and  testified  that  no  part  of  the  de- 
fl£ten<7  bad  evex  bem  paid.  No  iwoots  were 
Introdneed  by  the  defoidant.  On  Ffebmary 
27, 1912,  the  circuit  Judge  doiled  the  prayer 
of  tbe  petitioner,  and  dismissed  the  same, 
with  coets,  from  which  decree  the  complain- 
ant  appeals  to  this  court 

Among  the  entries  upon  the  chancery  cal- 
endar are  the  following: 

"AiHil  7.  Filed  report  of  Charles  W.  Strat- 
ton,  dienit  court  commls^ner. 

"April  T.  Itetered  order  ctmflrming  report 
inC  sale.  'F,*  page  S70. 

"April  T.  BoroUed  flies." 

Tlie  contention  at  the  solicitors  for  defend- 
ant la  stated  in  the  brief  as  follows:  "In 
the  absence  of  other  testimony  we  must  pre- 
sume that  the  sale  bad  been  made  and  the 
report  of  tbe  sale  filed  before  the  decree  and 
flies  were  enrolled.  Under  these  drcumstances 
all  procoodliiga  based  upon  tbe  report  of  sale 
would  be  void,  because  In  violation  of  chan- 
cecy  rule  No.  24,  providing  *no  process  shall 
be  Issued  or  other  proceeding  had  on  any 
final  decree  to  enforce  Uie  same,  untU  the 
same  It  duly  enrolled  pnmiant  to  the  stat- 
nte.'" 

It  Is  evident  tbe  trial  court  accepted  this 
new  of  connseL  In  doing  this  we  think  he 
was  wrong.  It  will  be  observed  that  Oie  en- 
tries all  bear  the  same  date.  In  tbe  absence 
of  evidence  to  the  contrary.  It  has  been  re- 
peatedly held  by  this  Court  Oiat  it  is  pre- 
sumed an  officer  does  bis  duty  and  that  his 
proceedings  are  regular.  Clark  r.  Axford, 
S  Mich.  182;  Peck  v.  Cavell,  16  Mich.  9; 
Blair  T.  Gompton,  33  Mich.  414 ;  I^ymbumer 
V.  Jenkinaon,  60  Mich.  488,  16  N.  W.  G62; 
Love  T.  Wood,  65  Mich.  461,  21  N.  W.  887; 
Knickerbocker  t.  Wilcox,  83  Mich.  200,  47  N. 
W.  123,  21  Am.  St  Bep^  696;  Coveney  v. 
Phlscator,  132  Hlch.  268,  93  N.  W.  619. 

Wbat  we  have  said  upon  this  point  covers 


the  question  presented  about  the  taxation  of 
costs. 

The  decree  Is  reversed,  and  one  may  be  en- 
tered here  for  the  9800  and  interest^  and 
cost  ot  both  courts. 


EVANS  V.  WOODLEY. 

(Sapreme  Court  of  Michigan.   Nov.  8,  1912.) 

Mbchahics*  Luns  (S  93*)<-C0inBAOTS— Feb- 
TOaMAMOB— ACOEPTAirCB  WOBX— BXQUI* 
SITES. 

Where  a  buildine  contract  stipulated  that 
the  owner,  In  consideration  of  performance 
thereof  by  the  contractor,  would  pay  to  tbe 
contractor  a  specified  sum  when  the  work  was 
completed  and  accepted,  the  contractor,  failing 
to  complete  the  work  and  to  obtain  the  own- 
er's acceptance,  could  not  enforce  a  mechanic's 
Uen  for  a  balance  claimed  to  be  due. 

[Ed.  Note.— For  other  cases,  see  Mecbanics* 
liens,  Gent  Dig.  1 124;  Dec.  Dig.  {  98.*] 

Error  to  Circuit  Court  Wayne  County; 
Joseph  W.  Donovan.  Judge. 

Suit  by  John  Qvans  against  Jennie  N. 
Woodley.  From  a  decree  for  complainant 
defendant  brings  error.  Reversed,  and  bill 
of  complaint  dismissed. 

Argued  belan  MOORE,  C.  J.,  and 
STEBRB,  McAIiTAT,  BROOKE,  KUHN, 
STONB,  OSTRANDBB,  and  BIRD,  JJ. 

Frank  D.  Andrus,  of  Detroit  for  appel- 
lant Ralph  BC.  Tat^  of  Detroit  for  appel- 
lee. 

BROOKI^  J.  Tbe  bill  of  complaint  In  this 
case  is  filed  to  mfbrce  a  medianlc's  lien. 
Tbe  contract  between  the  parties  contained 
tbe  following  danae:  "The  party  of  Uie 
first  part^  fbr  and  in  consideration  of  tlie 
fnlflllmoit  by  the  said  party  of  the  second 
part  of  tbe  covenants  and  apreonents  of  the 
said  party  of  tbe  sectmd  part  her^  contain^ 
ed,  does  hereby  covenant  and  agree  to  pay  or 
cause  to  be  paid  to  said  parly  of  the  sec- 
ond part  the  sum  of  $495,  when  the  work  is 
completed  and  accepted  by  tbe  said  party 
of  the  first  part"  Complainant  introduced 
evidence  tending  to  show  that  be  had  never 
fully  GtHnpleted  bis  contract,  and  that  defend' 
ant  had  not  accepted  the  work.  He  further, 
offered  tbe  evidence  at  two  contractors,  who 
examined  the  job  after  he  abandoned  it 
They  testified  that  to  complete  the  Job  ac- 
cording to  the  contract  would  ost  $110.  Un- 
der these  proofs  defendant  moved  the  court 
for  a  decree  dismissing  the  bllL  TUs  hav- 
ing been  denied,  defoidant  offered  evidence 
tending  to  show  tbat  to  complete  tbe  con- 
tract she  had  been  obliged  to  pay  tbe  sum  of 
$250. 

We  are  of  ofdniou  that  the  bill  should 
have  be^  dismissed.  Here  is  an  indivisible 
contract,  by  the  terms  of  which  nothing  is 
due  the  contractor  until  the  work  Is  complet- 
ed and  accepted  by  the  owner.  By  his  own 
testimony  complainant  shows  failure  to  com- 
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plete  on  his  part  and  tallure  to  accept  on 
the  part  of  defendant  Under  snch  a  state 
of  facta,  the  refusal  to  accept  being  reason- 
able, a  bill  will  not  He  to  enforce  a  me- 
chanic's lien  for  a  balance  claimed  to  be  due. 
Boots  V.  Steinberg,  100  Mich.  134,  58  N.  W. 
657. 

The  bill  of  complaint  Is  dismissed,  with 
costs  of  both  courts. 


Ex  parte  EVANS. 

(Sapreme  Court  of  Michigan.    Not.  8,  1912.) 

CBOflirAL  liAW  (I  991*)  —  SlNTENCK  — INDE- 
TBBlIINAn  BeNTKHOB— SUBFXVaAGB. 

Tbe  Indeterminate  sentence  law  (Pub.  Acts 
190(1^  No.  184),  providing  that  the  maximum 
penalt;  provided  by  law  Bhall  be  the  maximum 
sentence,  and  shall  be  stated  b;  tbe  judge  in 
passing  sentence,  fixes  the  maximum  sentence, 
and  imposes  on  the  judge  the  ministerial  duty 
of  BtauDg  tbe  maximum  in  passing  sentence, 
and  a  provision  in  a  sentence,  on  conviction  of 
burglary,  punishable  under  Comp.  Laws  1897, 
I  11,546  with  a  maximum  term  of  16  yean, 
that  the  maximum  shall  be  5  years,  is  a  nulli- 
ty, and  must  be  rejected  as  surplusage,  and  the 
remainder  of  the  sentence,  read  in  connection 
with  section  11,546,  fixes  tbe  maximum  period 
at  16  years,  and  the  prisoner,  treating  the 
sentence  as  rendered  as  valid  and  serving  out 
the  period  fixed  therein,  is  not  entitled  to  bis 
dncharge. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig-  H  2618,  2525,  2528;  Dee.  Dig. 
§  99L"] 

Habeas  corpus  for  Charles  Erans  for  his 
discharge  from  Jackson  Prison.  Denied,  and 
prisoner  remanded. 

Argued  before  MOOBS,  C.  J.*  and  STBEBE, 
McALVAY,  BBOOKE,  KUHN,  STONE,  OS- 
TBANDEB,  and  BIRD,  JJ. 

Bnme^  B.  itrower  and  Bodben  H.  Rossman, 
both  of  Jackson,  for  petitioner.  Thos.  A. 
lAwler,  Depnty  Att7<  Oeu.,  for  the  Feopla 

BIRD,  J.  Tbe  petitioner,  Charles  Evans, 
raises  the  qaestlon  as  to  whether  he  is  le- 
gally detained  in  JacfaKm  Prison  by  a  peti- 
tion for  a  writ  of  habeas  corpus. 

Tne  petitioner  was  convicted  of  the  crime 
of  burglary  In  the  Berrien  drcnlt  conrt,  and 
on  the  l8t  day  of  May,  1907,  received  the  fol- 
lowing sentence:  "The  said  Charles  Evans  to 
be  confined  In  the  state  prison  at  Jackson,  at 
lurd  labor,  for  the  maximum  period  of  flve 
years  and  for  the  mlnimam  period  of  two 
years,  and  the  court  recommends  three  years 
as  a  reasonable  maximum  sentence."  The 
maximum  period  fixed  by  the  trial  court  hav- 
ing expired,  the  petitioner  contends  that  he 
Is  now  entitled  to  be  discharged.  The  warden 
refuses  to  release  him,  and  bases  his  refusal 
upon  the  fact  that  the  statute  (section  11,546, 
C.  L.  1897)  under  which,  petitioner  was  sen- 
tenced provides  a  maximnm  pmalty  of  15 


years,  and  that  the  statute  should  control, 
rather  than  the  5-year  period  flxed  by  the 
trial  court 

It  Is  argued  by  the  Attorney  General,  in  de- 
fense of  the  warden's  position,  that  the  fixing 
of  a  6-year  maximum  period  by  the  trial 
court  was  without  warrant  of  law,  for  the 
reason  that  the  indeterminate  sentence  law 
confers  no  authority  on  tbe  trial  court  to  llx 
any  other  or  different  maximum  period  than 
the  one  fixed  by  the  statute  under  which  the 
sentence  was  pronounced.  The  Indeterminate 
sentence  law  provides:  "Tbe  maximum  pen- 
alty provided  by  law  shall  be  the  maximtim 
sentence  In  all  cases  except  as  herein  provid- 
ed and  shall  be  stated  by  the  jndge  In  passing 
sentence."  Act  No.  184  of  the  Iaws  of  1905. 
It  will  he  obserred  from  a  reading  of  this 
provision  that  the  Legislature  conferred  no 
authority  on  the  trial  court  to  fix  the  max- 
imnm [Mrlod.  The  Leglslatare  itself  pointed 
out  what  tbe  maxtmnm  period  should  be,  and 
directed  the  trial  conrt  to  "state  It  In  passing 
sentence."  The  duty  Imposed  on  tbe  trial 
court  was  not  one  in  which  he  bad  any  dis- 
cretion, but  was  simply  a  plain  mtnlsteilal  dn- 
ty.  This  being  so,  it  would  follow  that  the 
TnaTjtmiTn  period  of  6  years  fixed  by  Hie  trial 
conrt  is  a  nullity,  and  should  be  rejected  as 
surplusage  and  the  remainder  of  tbe  seo- 
tenoe  resd  In  connection  with  tbs  statute, 
which  fixes  the  maximum  period  at  IS  years. 
In  re  DufC.  141  Mich,  m,  105  N.  W.  138. 

But  it  is  argued  that  the  trial  court  did  fix 
tbe  maximum  penalty  at  6  years,  that  tbe 
sentence  has  never  been  corrected,  and  the 
petitioner  has  treated  It  as  valid  and  served 
out  the  period,  and  now  ought  to  be  discharg- 
ed. We  do  not  so  Tiev  it  As  soon  as  sen- 
teni»  was  prononn(»d  upon  the  petitioner,  tbe 
statutory  maximum  penalty  became  a  part 
of  It  It  was  a  l^slative  fixing,  with  no 
power  in  the  trial  court  to  make  it  more  or 
less,  and  the  fact  that  he  did  make  It  less, 
either  through  Inadvertence  or  misapprehen- 
sion, could  no  more  alter  the  statutory  period 
than  as  though  he  had  named  a  longer  period 
than  15  years.  This  pret^  question  was 
discussed  and  decided  in  Be  DuO;,  supra;  but 
it  is  contended  by  tbe  petitions  that  that 
case  Is  no  longer  controlling,  because  the  in- 
determinate sentence  law  has  since  been 
amended.  This  provision  of  the  19(KS  law  Is 
tbe  same  as  the  law  of  1903  (Pub.  Acts  190;!, 
No.  136),  except  that  In  the  1905  law  the  trial 
court  was  directed  to  state  the  statutory  max- 
imum penalty  In  passing  sentence.  Neither 
law  gives  the  trial  court  any  discretion  in 
fixing  tbe  maximum  period,  where  it  is  fixed 
by  the  statute.  This  amendment  to  the  law 
would  not  destroy  the  applicability  of  tbe 
case  to  the  present  one. 

Tbe  petition  is  denied,  and  the  prisoner  re- 
manded. 
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GHILDS  T.  DAHLKE  et  al 
(Supreme  Court  of  ^VlsconBlii.    Oct  29,  1912.) 

1.  Dedication  (|  44*) — Evidbnos. 

In  an  action  to  quiet  title  and  to  abate  as 
a  naisance  a  certain  power  boase  and  building, 
alleged  to  bave  been  erected  by,  the  defendanta 
Id  a  street,  evidence  held  to  show  tbat  the  street 
ID  question  did  not  extend  to  a  hydranlic  canaL 
which  was  constructed  wholly  on  the  land  of 
the  proprietor  of  the  land  from  whom  the  plain- 
tiff claimed. 

[Ed.  Note.— For  other  cases,  see  '  Dedication, 
Cent  Dig.  H  85-87;  Dec  Dig.  }  44*] 

2.  Watebs  and  Wa,tkb  Goubses  <|  164*)  — 
RiPABiAK  OwiTBRft— Who  Abk. 

Where  a  street  does  not  occnpy  all  inter- 
rening  space  between  lots  platted  by  the  build- 
er of  a  hydraulic  canal  and  the  cao^l,  the  title 
io  fee  to  such  lots  would  not  extend  to  the 
canal,  and  the  owner  could  have  no  riparian 
privileges  tbereotf. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  CenL  Dig.  i|  167-173;  Dec 
Dig.  S  1B4.*™ 

3.  Watkbs  and  Watteb  Coubbes  (|  166*)  — 
Right  to  Watse  Poweb — Ubk  or  Sebtient 
Teneusnt  bt  Ownee. 

Though  by  the  deed  to  an  owner  of  lots  he 
became  entitled  to  have  certain  water  power, 
tbe  owner  of  the  water  power  and  the  land  on 
which  it  is  maintained  and  which  is  chart^ed 
with  such  right  has  a  right  to  use  the  property 
for  his  own  benefit  in  any  manner  which  does 
not  impair  the  r^bt  granted ;  and  where,  after 
a  flood,  the  canal  on  the  servient  tenement  was 
rebuilt,  water  gates  therein  relocated,  and  an 
electric  power  plant  built  between  the  land 
in  qnestion  and  tbe  canal,  the  owner  was  en- 
titled only  to  bave  made  the  proper  connections 
for  supplying  his  water  under  the  changed  dr- 
cumatances,  and  he  could  not  have  damages 
for  the  shortening  of  the  canal,  the  relocation  of 
waste  gates,  etc.,  even  though  the  power  plant 
encroached  on  an  abutting  street 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  %%  158,  174-183; 
Dec  Dig.  i  156.*J 

Appeal  from  Circuit  Goort,  Marquette 
County. 

Action  by  W.  O.  Chllds  against  Charles  T. 
DaJilke  and  others.  From  a  Judgment  for 
defmdants,  plaintiff  appeals.  Beversed  and 
remanded,  with  directions. 

This  action  was  brought  to  quiet  plaintiff's 
title  to  lots  6  and  7  of  the  recorded  plat  of 
Neahkoio  In  Marquette  county,  together  ^Itb 
ISO  Inches  of  water  to  be  drawn  from  tbe 
millpond  and  hydraulic  canal  at  any  point 
im  said  lota  under  10-foot  bead,  to  be  meas- 
ured in  the  conductor  where  It  Issues  ou 
the  wheel  or  wheels,  and  to  abate  as  a  nui- 
sance a  certain  power  bouse  and  building 
erected  by  defraidants  in  "Mill  street,"  wbicb 
It  Is  alleged  shut  off  access  to  and  use  of 
wmter  and  poww  on  the  premises,  and  to 
compel  tbe  defendants  to  restore  the  dam 
and  hydraulic  canal  ai^  All  np  MUI  street 
between  plaintUTs  lots  and  the  canal  and 
river,  and  to  restore  tbe  same  to  their  for- 
mer condition  as  they  existed  prior  to  the 
flood  of  June  6,  1906;  and  immediately  to 
build  and  perpetually  malnfailn  a  suitable 
bulkhead  and  gate  In  the  canal  for  the  plain- 


tiff's use  In  taking  said  150  Inches  of  water 
therefrom,  and  to  permit  proper  connection 
to  be  made  therewith  by  plaintiff  between 
said  lots  and  said  dam  and  canal  substan- 
tially as  existed  prior  to  June  6,  1905;  and 
for  damages  and  Injuries  to  plaintiff's  prop- 
erty and  for  other  relief.  The  village  of 
Nesbkoro,  Including  the  land  in  controversy, 
was  platted  by  Helen  M.  White,  proprietor, 
September  21,  1852,  and  recorded  September 
25,  1852.  The  following  Is  the  part  of  tbe 
plat  embracing  the  premises  in  question: 


The  defendants  answered  by  way  of  ad- 
missions and  denials.  The  court  made  very 
full  findings  upon  all  the  questions  of  fact 
litigated  upon  the  trial,  and  rendered  In  ac- 
cordance with  said  findings  the  following 
judgment  (omitting  formal  parts): 
"It  Is  considered  and  adjudged: 
"(1)  That  the  plaintiff  was  at  the  time  of 
tbe  commencement  of  this  action,  and  now 
is,  tbe  owner  in  fee  simple  absolute  of  mill 
lots  6  and  7,  fronting  on  Mill  street,  In  the 
plat  of  tbe  village  of  Neshkoro,  lu  Marquette 
county.  In  tbe  state  of  Wisconsin,  together 
with  the  right  to  draw  and  use  150  Inches  of 
water  from  the  millpond  and  canal  described 
in  the  complaint,  and  In  said  findings,  for 
power  at  any  point  on  said  lota  6  and  7,  un- 
der a  head  of  10  feet,  and  rights  appurte- 
nant thereto,  the  water  to  be  measured  at  tbe 
conductor  where  It  issues  onto  the  wheel  or 
wheds  on  said  mill  lots  6  and  7,  and  his 
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rights  and  interest  in  satd  premises  as  aucb 
owner  in  fee  simple,  and  bis  rights  and  In- 
terest in  said  water  power,  and  appurtenant 
rights,  which  are  the  same  granted  and  de- 
fined in  the  deed  from  George  Osman  and 
wife,  and  Salem  W.  Richardson  and  wife,  to 
Thomas  Wells,  dated  Septmnber  17, 1866,  and 
recorded  in  the  office  of  register  of  deeds  of 
said  Marquette  county,  October  1,  1866.  In 
volume  9  of  Deeds,  on  page  68,  through 
which  deed  plaintiff  derived  Ma  title,  is  here- 
by declared  and  established. 

"(2>  That  the  defendants,  Charles  T.  Dahl- 
ke,  Edward  J.  Dahlke,  Onstav  E.  Dahlke,  the 
Nesbkoro  HUUug  Company,  a  corporation, 
and  Neahkoro  Light  &  Power  Company,  a 
corporation,  and  all  persons  claiming  under 
them,  or  any  or  either  of  them,  subsequent 
to  the  filing  of  the  notice  of  the  pendency 
of  this  action,  to  wit,  February  7,  1911,  be 
and  they  are  and  each  of  them  la  hereby 
forever  barred  from  any  and  all  claims  of 
right  or  title  to  the  said  premises  or  to  said 
easement  or  right  to  draw  or  use  said  water 
or  lien  thereon,  or  any  part  thereof. 

"(3)  That  the  width  of  Mill  street  in  front 
of  said  mill  lots  6  and  7  be  and  Is  hereby 
ratabllshed  at  49i^  feet,  excepting  east  of 
the  point  where  the  north  Itne  of  said  street 
deflects  southward  to  connect  with  the  sonth 
line. 

"(4)  That  plaintiff  Is  owner  of  an  ease- 
ment consisting  of  a  right  to  tap  the  hydrau- 
lic canal  and  pond  described  In  said  com- 
plaint and  findings  for  the  purpose  of  draw- 
ing the  water  to  which  be  Is  entitled  as 
herein  adjudged,  and  to  draw  said  water  to 
any  part  of  said  mlU  lots  d  and  7  and 
there  use  the  same,  and  to  construct  and 
maintain  all  necessary  aqueducts  or  other 
devices  for  such  purpose  in  and  across  Mill 
street  and  the  land  between  said  Mill  street 
and  said  canal  and  pond. 

"(5)  (a)  That  the  nuisance  described  In 
said  complaint  and  findings,  to  wit,  the  new 
electric  power  house  and  Its  additions  and 
foundations,  together  with  the  water  wheels, 
dynamos,  shafting,  machinery,  aiX>llances, 
and  structures  connected  with,  or  appurte- 
nant thereto,  bo  far  as  the  same  are  within 
the  limits  of  said  Mill  street,  be  abated  and 
removed  by  the  said  defendants  from  the  lim- 
its of  Mill  street  as  herein  established  on 
or  before  May  18,  1912;  (b)  that  In  the  event 
said  defendants  neglect  or  refuse  to  abate 
said  nuisance  before  May  18, 1912,  that  a  war- 
rant do  Issue  to  the  sheriff  of  Marquette 
county,  Wis.,  oat  of  this  court,  under  the  seal 
thereof,  commanding  said  sheriff  to  abate  and 
remove  said  nuisance  at  the  expense  of  said 
defendants,  in  the  following  manner,  to  wit: 
By  wholly  razing  and  removing  said  building, 
together  with  the  waterwheels,  dynamos, 
shafting  machinery,  and  appliances  and 
other  structures  connected  with  or  appur- 
tenant thereto  from  within  the  limits  of 
said  Mill  street,  and  that,  in  case  snch  war- 
rant be  Issued  and  executed,  the  said  sheriff 


collect  his  own  fees  and  charges  and  all  of 
the  expenses  of  such  abatement  and  removal 
of  and  from  the  said  defendants  in  the  man- 
ner provided  by  law;  or  (c)  that  upon  the 
neglect  or  refnsal  of  the  defendants  Ito 
abate  and  remove  said  nuisance  as  aforesaid 
or  to  otherwise  comply  with  this  Judgment, 
upon  filing  an  affidavit  showing  such  n^lect 
or  refusal,  the  plaintiff  may  apply  to  the 
court  for  an  order  for  the  enforcement  of 
the  same  in  such  manner  as  to  the  court 
may  seem  proper. 

"(6)  That  plaintiff  have  leave  to  bring  and 
maintain  another  action  to  recover  the  dam- 
ages whidti  be  has  suffered  by  reason  of  the 
shortening  of  the  hydraulic  canal  and  reloca- 
tion of  the  gates  and  other  changes  in  the 
premises  subsequent  to  the  flood  of  1905. 

"(7)  That  the  plaintiff  W.  O.  ChUds  do 
have  and  recover  of  and  from  defendants 
Charles  T.  Dahlke,  Edward  J.  Dahlke,  Gu»- 
tav  B.  Dahlke^  the  Neshkoro  Milling  Com- 
pany, and  Nesbkoro  Light  &  Power  Company 
the  costs  and  disbursements  of  this  action, 
taxed  and  allowed  at  the  sum  of  f320.1S 
(three  hundred  twenty  and  ^Vioo  dollars). 

"Dated  December  8th.  A.  D.  19U. 

"By  the  Court,  A.  H.  Reld.  Judge." 

From  this  Judgment  plaintiff  aroealed  to 
this  court, 

John  J.  Wood,  Jr.,  of  Berlin  (B.  B.  Gog- 
gins,  of  Oiand  Bai^da^  of  connsd),  for  ap- 
pellant B.  F.  KUe«i,  ct  Wantoma,  and  D. 
W.  McNamara,  of  Bfontello^  for  respondents. 

EEIRWIN.  J.  (after  stating  the  facts  as 
above).  The  first,  second,  third,  and  fourth 
assignments  of  error  may  be  treated  to- 
gether, since  they  involve  the  controversy 
over  the  width  of  Mill  street,  and  whether 
the  fee  in  the  plaintlfTs  lots  6  and  7  extends 
to  the  hydraulic  canal,  so  called  on  the  plat 

It  Is  established  by  the  findings  and  the 
evidence  that  the  plaintiff  is  and  was  before 
the  commencement  of  this  action  the  owner 
of  lots  6  and  7  fronting  on  Mill  street,  to- 
gether with  150  Inches  of  water  to  be  drawn 
from  the  mlllpond  at  any  point  on  the  lots 
aforesaid  under  a  head  of  10  feet,  the  water 
to  be  measured  at  the  conductor  where  it 
issues  onto  the  wheel  or  wheels;  that  the 
deed  through  which  plaintiff  claims  title 
provides  that  the  parties  of  the  first  part 
are  to  keep  up  and  maintain  and  keep  In 
repair  the  dam  at  said  mlllpond,  except 
when  the  necessity  for  such  repairs  are  oc- 
casioned by  the  carelessness  of  the  said  [tarty 
of  the  second  part,  In  which  latter  case  the 
said  party  of  the  second  part  la  to  make 
the  necessary  repairs,  and  In  all  cases  the 
said  repairs  are  to  be  made  without  delay; 
that  a  dam  was  constructed  by  legislative 
authority  on  White  river  In  1851,  and  a  plat 
made  and  recorded  In  1S52  covering  the 
property  in  question,  which  shows  Mill  street 
north  of  plalntUTs  lots  and  south  of  the 
hydraulic  canal;  that  there  was  a  bead  of 
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10  feet  of  water  on  the  dun  before  the 
hydranlli!  canal  was  oonatmcted;  that  de- 
fendants. 1^  reason  of  tb^  ownorsUp  of 
the  dam  and  aereral  conveyances  through 
which  they  took  title  and  mesne  convey- 
ances upon  which  plaintiff  took  titl^  are 
nnder  obllsatlon  to  maintain  a  dam  and 
poww  8nbstantlall7  aa  it  was  when  their 
grantor,  Thomas  Wells*  took  ttfle  In  1866; 
that  the  surface  of  mlU  lots  1.  2,  8»  4,  6, 
and  6  and  part  of  7  adjacent  to  fbe  dam 
and  Mill  street  was  about  the  elevation 
of  the  surface  of  the  dam  and  Mill  street; 
that  the  old  bed  of  White  river  extending 
easterly  from  the  dam  was  some  10  feet 
lower  than  the  crest  of  the  dam  and  the  wa- 
ter for  hydranllc  purposes  for  nse  on  said 
lots  could  only  be  drawn  from  the  pond; 
that  tlie  dam  and  Mill  street  <m  top  of  said 
dam  extended  from  near  the  northwest  era- 
ser of  mm  lot  1  across  the  Talley  of  White 
river  In  a  semicircular  course  northeasterly 
and  eostaly  to  about  State  strmt.  thence 
Mill  street  continued  eastnly  to  Its  end 
throughout  Its  whole  width  on  the  natural 
snrfttoe  (tf  the  ground  which  sustained  an 
elevation  of  some  ten  or  twelve  feet  above 
the  ordinary  surface  of  the  water  In  the 
river  In  a  state  of  nature;  that  on  the  plat 
at  a  point  oniKWite  mill  lots  8  and  4  on  Mill 
street  west  of  State  street  appear  the  words 
and  flgnrcfl,  'M9%  wld«^;  that  Mill  street  Is 
a  public  highway  thronghout  its  entire 
length;  that  plalnttff  owns  an  easement  or 
right  of  way  in  lands  to  the  north  ot  mill 
lots  6  and  7  to  the  canal  to  conduct  from 
said  canal  to  any  place  on  said  lote  the  wa- 
ter power  owned  by  Um. 

The  court  also  found  that  In  185B  H.  B. 
Otis  ObUds  and  Sylveeter  Craig  by  convey* 
ancea  from  the  owner  became  the  owners  In 
tee  at  mill  lot  together  with  100  Inches  of 
water  to  be  drawn  from  the  pond  which 
afterwards  became  the  property  of  Felix 
DombrowsU,  and  that  said  100  Inches  of 
water  power  ta  a  first  call  on  said  water 
power,  and  that  the  plalntuni  ISO  Inches  Is 
the  second  call  on  said  water  power;  that 
through  due  mesne  conveyances  from  the 
original  owner  Helen  M.  White,  who  made 
and  recorded  the  plat,  the  defSndant  Nedi- 
koro  Milling  Company  became  the  owner  of 
mill  lot  1  in  block  D  and  mill  lots  2,  S,  and 
4,  together  with  the  r«nalnder  of  the  water 
power;  that  the  dam  was  conatmeted  prior 
to  tbe  maUnx  of  the  jflatl  that  the  hydrau- 
lic canal  delineated  on  the  plat  had  not  been 
constructed  at  ttie  time  tbe  plat  was  made, 
bat  Hie  water  of  the  pond  extraided  In  a 
depresalon  on  tbe  north  side  ot  Mill  atreet 
to  a  point  about  a  rod  east  of  the  east  line 
of  State  street ;  that  at  the  time  ta  platting 
Mill  street  had  a  wata  boundary  on  the 
westerly  and  northerly  side  from  near  the 
northwest  comw  ot  mill  lot  1  to  a  point  a 
trifle  east  of  the  east  Une  of  State  street; 
bnt  no  water  boundary  east  of  that  point, 
although  such  boundary  was  delineated  on 


the  plat;  that  lOll  street  as  dedicated  was 
49H  feet  wide  at  all  j/ointB  excesit  the  east 
end,  and  the  facts  iwoved  failed  to  show  any 
dedication  of  any  additional  strip  wldoilng 
MUl  street  east  of  State  street  beyond  the 
width  of  40H  feet,  and  that  the  hydraulic 
canal  was  constructed  with  its  south  line 
east  of  State  street  to  the  ai^^  (^posite  lot 

6  some  66  feet  north  of  the  south  line  of 
Mill  street;  that  Helen  M.  White  In  making 
the  plat  Intended  that  Mill  stxeet  should  be 
40i^  feet  wide  throui^dSt  its  coufse,  except- 
ing the  wedge  part  at  the  easterly  end,  and 
Intended  to  construct  the  canal  upon  her 
own  land  along  the  north  side  of  that  street ; 
that  the  tttle  of  the  owners  of  lots  6  and  7 
extends  to  the  centra  of  Mill  street  of  the 
width  before  stated,  and  no  farthra,  eicept 
the  easement  to  tap  the  canal  and  conduct 
therefrom  the  IfiO  Inches  of  watra  appurte- 
nant to  said  lots;  that  mill  lots  2  to  7,  In- 
clusive, have  no  natural  northern  riparian 
boundary,  and  no  riparian  rl^ts  were  nat- 
nral^  appurtenant  thereto  on  the  nrath  side 
thereof. 

[1]  The  foreg(dng  findings,  or  some  of 
them,  are  attec^  by  appellant  as  not  sup- 
ported by  the  evldoioe,  and  especially  It  Is 
Insisted  that  Mill  street  Is  more  than  49% 
feet  wide  and  extends  to  the  hydraulic  canal, 
and  the  title  In  fee  to  plaintiff's  lots  extends 
to  the  canal.  We  think  tbe  finding  that  Mm 
street  was  not  intended  by  the  proprietor  ot 
the  plat  to  extend  to  Hie  south  line  of  the 
hydraulic  canal  Is  well  supported  by  tbe 
evidence.  The  figures  on  Mm  street 
wld^'  are  significant  on  this  point  The  fact 
that  the  evidence  and  findings  show  that, 
while  tiw  whole  space  between  lota  BC  6,  and 

7  and  the  south  line  of  the  canal  was  used 
by  proprietors  of  the  lots  to  some  extent,  it 
appears  that  travel  by  the  public  generally 
was  upon  the  49%-foot  strip  along  lots  S, 
6,  and  7.  Moreover,  it  is  quite  ai^rarent 
from  tbe  established  facts  that  the  canal  was 
intended  to  be  and  was  constructed  wholly 
upon  tbe  land  of  the  proprietra  of  the  plat 
through  whom  plaintiff  claims.  Othra  find- 
ings heretofore  recited  and  supported  by  the 
evidence  show  that  It  was  not  the  intention 
of  the  platter  that  Mm  street  should  extend 
to  tbe  hydraulic  canal. 

[2]  Nor  Is  it  necessary  to  considra  wheth- 
er White  rlvra  or  the  hydraulic  canal  Is  nav- 
igably because  In  our  view  of  the  case  the 
question  is  wholly  immatralaL  UOl  otxoet 
opposite  lote  6  and  7  not  ex  tiding  to  the 
canal,  the  fee  In  sndt  lots  stops  at  the  cen- 
ter of  Mill  street  Of  course^  since  the  pliOn- 
tlff's  lots  did  not  atend  to  the  hydraulic 
canal,  they  could  not  under  any  drcumstane- 
es  have  riparian  privileges  upon  the  canal 
even  if  navigable;  therefore  there  Is  no  ques- 
tion of  riparian  ri^ts  In  the  case.  Coun- 
sel for  appelant  relies  upon  Smith  v.  Chi- 
cago, M.  ft  St  P.  By.  Co.,  S3  Wis.  271,  60 
N.  W.  407.  OS  N.  W.  600;  Marlnra  v.  Schtdte. 
18  Wis.  692;  Smith  v.  Ford.  48  Wis.  lUt,  2 
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N.  W.  1B4.  4  N.  W.  462;  Brown  T.  Baraboo, 
98  WlB.  278.  74  W.  9S;  Walte  T.  May,  48 
Minn.  458»  SI  N.  W.  471.  An  examlnatton 
of  ttaese  eases  convlncea  ns  tbat  they  do  not 
role  tbe  sltaatlcn  bere. 

[3]  Bnt  It  Is  further  insisted,  under  the 
fifth  and  sixth  assignments  of  error,,  that 
If  It  be  held  that  the  plalnUITs  title  ex- 
tends only  to  the  center  of  Hill  street  with 
an  easement  In  tbe  north  half  of  Mill  street, 
and  the  land  between  the  hydraulic  canal 
and  Mill  street  to  reach  the  watec  power, 
the  Judgment  is  nevertheless  wrong  In  lim- 
iting the  plaintiff's  right  to  reach  the  canal 
and  obtahi  water  effectively.  True,  the  de- 
fendants are  bonnd  to  maintain  the  dam  and 
water  power  and  fomlsh  the  plaintiff  on  his 
lots  with  the  150  Inches  of  water  called  for 
In  the  deed,  but  they  have  a  right  as  owners 
of  the  water  power  and  the  land  upon  which 
it  Is  maintained  to  use  such  property  for 
their  own  benefit,  though  not  In  such  manner 
as  to  Impair  the  plaintiff's  use  of  his  150 
Inches  of  water  which  he  has  a  right  to 
use  upon  bis  lots  6  and  7  under  a  10-foot 
bead.  The  court  below  found  upon  sufll- 
dent  evidence  that  m  the  fall  of  1866  plain- 
tiff's grantor,  Thomas  Wells,  who  then  own- 
ed mill  lots  6  and  7  and  appurtenant  160 
inches  of  water,  built  upon  said  lots  a  wool- 
en mill,  and  connected  the  same  with  the 
canal  at  a  point  about  3  feet  east  of  tbe 
west  line  of  lots  6  extended  north  by  means 
of  a  conductor  or  aqueduct  in  and  across  the 
street  tnrough  which  he  conducted  water  for 
water  power  to  operate  his  mill  continuous- 
ly for  more  than  20  years;  that  about  1884 
said  Thomas  Wells  built  a  sawmill  addition 
to  said  woolen  mill  on  the  north  side  there- 
of, and  wholly  within  the  limits  of  Mill 
street ;  that  the  west  line  of  said  woolen  mill 
and  sawmill  was  located  about  two  feet  east 
of  tbe  waste  gates  in  the  canal  as  the  same 
were  prior  to  tbe  flood  of  1905;  that  the  evi- 
dence lays  no  foundation  for  any  claim  of 
title  by  adverse  possession  either  as  against 
tbe  t»iibUc  or  defendants  to  any  lands  lying 
north  of  the  center  of  MUl  street;  that  in 
Jun«^  1905,  there  was  a  flood  in  White  river 
BDdi  as  to  wash  out  tbe  gates  and  the  sonth 
bank  of  -said  canal  and  the  ground  of  Mill 
street  east  of  State  street  between  mill  lots 
6  and  7  and  the  canal  to  some  extent;  that 
in  190S,  after  the  flood,  the  defendantfl  Dahl- 
the  toTn  of  Neslikoro  aiding,  recons^ct- 
ed  said  canaU  partially  filling  In  State  street 
and  locating  the  sout^  line  of  the  canal  a 
few  feet  north  of  Its  former  south  line,  and 
locating  the  waste  gates  Chorein  about  80 
feet  westerly  of  their  former  location ;  that 
no  change  In  the  south  Itaie  of  the  canal  or 
flie  north  line  of  Mill  street  was  made  on- 
tn  after  Qie  flood  snd  washont  In  1906;  that 
In  the  beginning  of  the  year  1908  tiie  defend- 
ants  Dahlkes  and  the  Neshkoro  Milling  Uom- 
pany  constructed  a  new  electric  power  house 
m  the  south  aide  of  the  canal  and  betweoi 


It  and  jdolntUTs  pranlses,  and  later  con* 
structed  an  addition  thereto  to  the  wester- 
ly; that  from  State  street  to  the  waste  gate» 
the  south  line  of  the  canal  Is  supported  by 
a  stone  and  cement  retaining  wall,  and  there 
Is  no  way  to  connect  plaintiff's  mlU  lots  with 
the  canal,  except  by  putting  a  water  con- 
ductor upon  some  part  of  lot  S  or  penetrat- 
ing the  foundations  of  the  new  power  house, 
and  there  is  no  way  to  obtain  water  for 
power  on  mill  lots  6  and  7  otherwise  than 
tbe  tapping  of  the  wooden  bulkhead  at  the 
end  of  said  power  house  In  which  are  lo- 
cated the  waterwheels  of  the  defendants: 
that  said  water  [wwer  appurtenant  to  mill 
lots  6  and  7  may  not  be  quite  so  readily  ob- 
tainable under  present  circumstances  as  for- 
merly, but  It  would  require  only  a  greater 
length  of  conduit  and  an  unimportant  addi- 
tional expense  to  tap  the  canal;  that  to  com- 
pel defendants  to  reconstruct  the  new  waste 
gates  and  canal  would  be  a  great  expense 
entirely  out  of  proportion  to  any  advantage 
thereby  brought  to  plaintiff;  that  all  sur- 
veys show  that  the  south  line  of  the  canal 
from  the  bridge  on  State  street  to  the  new 
power  plant  is  now  more  than  49^  feet 
north  of  the  north  line  of  mill  lots  6  and 
6,  and  the  same  evidence  shows  that  th& 
major  portion  of  the  new  power  plant  is  lo- 
cated within  tbe  street,  and  that  tbe  north- 
east comer  of  said  new  power  plant  is  ap- 
proximately 3  feet  north  of  tbe  north  bound- 
ary line  of  Mill  street;  that  said  new  power 
house  Is  an  obstruction  to  Mill  street  and  a 
nuisance  thereon,  and  excludes  plaintiff  from 
access  to  the  canal  and  obstructs  his  right 
of  way  for  a  conductor,  and  obstructs  his 
ai^roach  to  that  part  of  lots  6  and  7  own- 
ed by  him.  and  that  said  new  power  plane 
Is  a  public  nuisance  which  does  the  plain- 
tiff special  damage;  that  said  new  power 
plant  also  obstructs  the  drawing  from  tbe 
canal  of  150  Inches  of  water  to  lots  6  and 
7;  that,  if  said  power  plant  should  be  con- 
tinuously maintained  as  located,  it  would 
materially  reduce  the  value  of  plaintiff's 
pn^erty,  and  plaintiff  has  sustained  and 
would  sustain  in  the  future  damages  differ- 
ing, not  merely  in  degr^  but  in  kind,  from 
the  damages  sustained  by  tbe  general  public 
The  contention  of  the  appellant  undo:  tUs 
head  is  that  defendants  ore  bound  to  main- 
tain the  dam  and  power  substantially  as  It 
was  when  Thomas  Weils,  grantor  of  [Aaln- 
tlff,  took  title  In  September.  1866;  and  that 
upon  the  established  facts  tbe  plalntUTa  right 
to  bis  water  power  has  been  obstructed  and 
substantially  interfraed' with,  and  that  the 
abatement  of  the  new  power  plant  shonld 
not  have  been  limited  to  bu(^  part  as  en- 
croaches upon  MUl  street,  that  idalntUt 
should  not  be  required  to  leave  bis  mm 
land  to  tap  the  mlllpond  or  the  bulkhead, 
and  that  full  restoration  of  the  canal  and 
water  power  to  Its  tarmiex  cimdltion  tboulft 
have  been  adjudged.  The  court  below  anb- 
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Btantiallr  and  correctly  nettled  the  rights  of 
the  parties  hj  the  Jadgment,  except  that  It 
failed  to  award  damages  for  the  expense  of 
maklDg  proper  oonnectlon  with  the  hydraulic 
canal  in  order  to  reimburse  the  plaintiff  for 
the  extra  expense  occasioned  by  the  change 
In  the  hydraulic  canal  and  the  obstmctioBS 
placed  between  plalntifTB  lots  and  the  canal, 
or  to  provide  In  the  judgment  that  defend- 
ants make  the  proper  changes,  6>nnection0, 
and  constructions  at  their  own  expense  and 
maintain  the  same  according  to  the  terms  of 
the  deed  through  whlt^  plaintiff  claims  title. 
The  plaintiff  Is  entitled  to  no  other  restora- 
tion and  no  further  damages.  It  Is  tbongbt 
best,  however,  to  provide  In  the  judgment 
that  the  defendants  make  the  proper  changes 
so  as  to  furnish  and  deliver  the  150  inches 
of  water  owned  by  plaintiff. 

The  case  Is  therefore  remanded,  with  di- 
rections to  modify  the  judgment  by  requir- 
Ing  the  defendants  to  make  the  proper 
changes,  constructions,  and  connections  In 
the  canal,  water  power,  and  land  between 
lots  6  and  7  and  the  canal  so  as  to  effective- 
ly deliver  150  inches  of  water,  drawn  from 
the  canal  or  pond  under  a  10-foot  head,  on 
the  north  line  of  said  lots  6  and  7  at  such 
point  as  may  be  ordered  by  the  court  accord- 
ing to  the  terms  of  the  deed  through  which 
plaintiff  derives  title,  within  such  reasonable 
time  as  may  be  flxed  by  the  court,  and,  if 
necessar;^,  further  evidence  may  be  taken  In 
order  to  enable  the  court  to  make  the  prc%>er 
modification  as'  indicated  herein;  that  the 
■Ixth  paragraph  of  the  judgment  providing 
that  plaintiff  have  leave  to  bring  and  main- 
tain another  action  to  recover  the  damages 
be  has  Boffored  by  the  shortening  of  the  ca- 
nal and  relocation  of  the  gates  and  other 
changes  In  the  premises  sabseqnent  to  the 
flood  of  1905,  be  omitted  from  the  judgment 

The  judgment  of  the  court  below  is  order- 
ed modified  as  Indicated  In  this  oidolon,  and 
the  cause  remanded  for  further  proceedings 
accordingly,  the  appellant  to  recover  costa  in 
this  court,  except  that  the  cost  for  iHrlntlng 
be  Uraited  to  «50. 


UELIN  T.  STUART  (OITT  OF  MINNEiAPO- 
ZJS,  Oamishee)  (three  caseB). 

(Supreme  Court  of  MisneBota.    Nov.  8*  1812.) 

1.  Afpul  and  Ebbob  (I  773*)— RxooBD— Til- 
ino  PAFIB  Book — Effect  of  Dkut. 

Where  notice  of  appeal  was  served  August 
10,  1912,  and  notice  of  trial  was  served  In  due 
time  for  the  Oetobw*  1012,  general  term  of  the 
Saprane  Conr^  but  no  paper  book  or  points 
and  aathorltiea  were  served  until  October  15th, 
a  motion  to  dismiss  the  appeal  must  be  granted. 

t£d.  Note.— For  otlier  cases,  see  Appal  and 
Brror.  Cnt  Dig.  U  8IOO1OS-8IIO;  Dec 

2L  OABKIBBHBirr    ({  46*) — lilADILmES  SUU- 

nor— Pbkatuxb  Pathent  bt  Gabnishek. 
Where  a  dettendant  had  drawn  his  pay  in 
■dTinee  from  a  garnishee  dfy  before  the  gar* 


nishee  summons  was  served,  tb.t  gamlBhea  was 
entitled  to  discharge,  though  the  city  had  no 
right  to  pay  before  the  end  of  the  montii,  nor 
the  defendant  to  rec^ve  it. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Dec.  Dig.  i  46.*] 

Appeal  from  Mnnldi^  Court  of  Minneap- 
olis; E.  A.  Montgomery,  Judge. 

Proceedings  by  Sarah  C  Melln  against  H. 
A.  Stuart,  in  which  the  City  of  Minneapolis 
was  garnlsbee.  From  orders  entered,  the 
plaintiff  appeals-  Dismissed. 

E.  Lntber  Melln,  of  Minneapolis,  for  ap- 
pellant .A.  M.  Higglns,  of  Minneapolis,  for 
appellee  Stuart  W.  G-  Oompton,  of  Minne- 
apolis, for  aiv^lee  garnishee; 

PBB  CURIAM.  HoUon  to  dismiss  the 
appeal  for  fallore  to  BeevB  paper  book  and 
points  and  anttaoritles  in  each  of  the  Uuee 
above  entitled  proceedings. 

[1]  It  appears  that  notice  of  appeal  was 
served  August  10,  1912,  and  notice  of  trial 
in  dne  time  for  the  October,  1912,  general 
term  of  this  coort.  but  no  papw  book  or 
points  and  aathorltles  were  aerred  till  Oc- 
tober ISth.  Under  the  rules  tbe  motion  must 
be  granted.  We  do  it  with  no  great  relnc- 
tance,  for  we  are  convlnttd  that  thereby 
plaintiff  escapes  additional  costs.  In  one 
case  tbe  order  Is  not  appealablfc 

[i]  In  dlacfaargfng  the  garnishee  in  tbe 
other  two  cases,  the  court  could  not  have 
erred;  for  defendant  bad  drawn  his  pay  In 
advance  from  the  garnishee  city  for  bis 
service  before  the  garnishee  summons  was 
served.  It  is  Immaterial  that  the  city  bad 
no  right  to  pay  before  the  end  of  the  month, 
or  be  to  receive  It  Clearly  he  could  In  no 
event  again  recover  it  from  the  dty.  There- 
fore the  dty  did  not  owe  him  anything  that 
plaintiff  could  reach. 

The  appeals  are  dismissed,  with  $10  costs 
to  be  taxed  in  one  case  only  ^icalnst  plaintiff. 


PATTERSON  v.  ADAN  (PHITADELPHIA 
CASDALTT  CO.  et  aL,  Garnishees). 

(Supruae  Court  of  Minnesota.   Nov.  8,  1912.) 

fayUahua  by  the  Court.) 
1.  GaHNISHUENT   (I  42*)— LlABILrnES  Sttb- 
JXCT— LCABIUTr  INSVBANCX. 

Where,  under  a  policy  iosuriog  against 
loss  by  reason  of  the  operation  of  the  assured's 
automobile,  an  action  is  brought  by  a  person 
injured  by  such  automobile  against  the  as- 
sured, ana  the  insurance  company  thereupon 
takes  sole  ehuge  *of  the  defense,  to  the  ex- 
clusion of  the  assured,  as  It  had  the  right  to 
do  under  the  policy,  a  judgment  in  the  action 
against  the  assured  becomes,  as  between  plain- 
tiff, defendant,  and  the  company,  a  liability  or 
debt  owing  unconditionally  by  the  company  to 
the  assured,  which  such  plaintiff  may  reach  by 
garnishment. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment. G6nt  Dig.  H  83-88:  Dec.  Dig.  |  42.*J 
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1L  IHSUBANOB  (I  614*)— LlABILITT  lK8nKA.NCK 
.  — ACCKUAX  OT  IrrSUBEB  B  LlABIUTT. 

A  proTlflion  in  tba  policy  that  no  action 
shall  lie  axainat  the  company,  "nnlen  brought 
by  the  assured  for  loss  or  expense  actually  sus- 
tained and  paid  In  money  by  him  after  trial  ot 
the  -issue,"  applies  only  in  case  the  company 
denies  liability  and  refuses  to  defend. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  J>ig.  I  1298 ;  Dec.  Dig.  |  614.*] 

Appeal  from  District  Court,  Ramsey  CJoun- 
ty;  WHllam  Louis  Kelly,  Judge. 

Action  by  Arthur  H.  Patterson  against  Ed- 
mon  Adan,  In  which  the  Philadelphia  Casual- 
ty Company  and  another  were  garnishees. 
From  an  order  denying  plaintiff's  motion  for 
a  Judgment  on  the  dlsdosnre  by  the  gar- 
nishees, plalntifl  appeals.  Bemsed.  and  re- 
manded. 

C.  D.  &  B.  D.  O'Brien,  of  8t  Paul,  for 
appellant    HaiTl»  Bldiardson  and  Walter 

Richardson,  both  of  St  Paul,  for  respondent 

HOLT,  J.  Plaintiff  recoTered  a  verdict 
against  the  defendant  in  the  sum  of  $4,500 
for  an  injnry  received  through  the  negU- 
gence  of  defendant  causing  his  automobile, 
In  which  plaintiff  was  riding,  to  overturn. 
Judgment  was  entered  on  the  verdict  and 
defendant  appealed  to  this  court  but  gave 
no  mperaedeaB  bond.  Folding  the  appeal, 
the  responOmt  was  duly  gamlsbeed,  and  up- 
on the  dladoenre  had  plalntifl  moved  for 
judgment  The  motion  was  denied,  and  the 
gamlshee  discharged. 

From  the  disclosure  it  also  appears  that 
when  the  accident  occurred  which  caused  the 
injury  for  which  plaintiff  recovered  the  judg- 
meatf  the  defendant  held  a  so-called  insur- 
ance policy  Issued  by  the  gamlshee,  hereln- 
aftw  and  in  the  policy  called  the  company, 
wvering  risks  resulting  from  accidents  In  the 
use  of  the  automobile  in  question.  In  con- 
sideration of  the  premium  the  company 
"agrees  to  indemnify  the  assured  agaimt 
loss"  as  therein  defined,  subject  to  the  spe- 
cial and  general  agreemraits  therein  contain- 
ed, which  are  to  be  construed  as  co-ordinate 
■conditions.  The  other  terms  of  the  policy 
jjLeemed  material  to  the  question  now  pre- 
sented for  decision  are  these: 

"The  company  agrees  to  indemnify  the  as- 
-snred:  (I)  Against  loss  by  reason  of  the  11a- 
btUty  Imposed  by  law  upon  the  assnied  for 
damages  on  aoconnt  of  bodily  Injuries,  or 
death  accidentally,  suffered  by  any  person  or 
persona,  by  reason  of  the  maintenance,  or 
use,  within  the  limits  of  the  United  States 
■of  America  or  Canada,  of  the  assored's  au- 
tomobile. "(II)  Agrees  to  serve  the  assured, 
upon  notice  of  such  injuries  or  death,  by 
such  investigation  thweof,  or  by  such  nego- 
tiations or  settlement  of  any  resulting  claims 
as  may  be  deemed  expedient  by  the  com-^ 
pany.  •  •  *  (ill)  Agnes  to  defmd,  In 
the  name  and  on  behalf  of  the  assured,  any 
suits  which  may  at  any  time  be  broue^t 
against  him  on  account  of  such  injuries  or 


death,  including  suits  alleging  such  Injuries 
and  demanding  danuu^es  therotor,  althonsh 
such  suits,  allegations,  or  demands,  are  whol- 
ly groundless,  fiUse,  or  fraudulent,  and  cor- 
by  this  policy.  •  •  *  {p^  Agrees  to 
provide'  the  necessary  aj^teal  Nwds.  "(V) 
Agrees  to  pay  all  costs  taxed  against  the  as- 
sured in  any  legal  proceeding  defended  by 
the  company,  all  intwest  accruing  af t»  en- 
try of  Judgmmt  upon  sudi  part  thereof  as 
shall  not  be  in  esseaa  of  the  limits  of  the 
company's  liability  as  hereinafter  expressed, 
and  all  expenses  incurred  by  the  company 
for  investigation,  negotiation  or  defense." 

This  insurance  is  subject  to  the  following 
"special  agreements":  "(1)  The  comiMiny's 
liability  for  loss  on  account  of  an  accident 
resulting  in  injuries  to  or  in  the  death  of  one 
person  is  limited  to  five  thousand  ($5,000) 
dollars,  and  subject  to  the  same  limit  for 
each  person."  Then  follow  general  and  spe- 
cial provisions  covering  loss  from  destruction 
of  the  property  of  others  through  the  use 
of  the  automobile,  substantiaUy  of  the  tenor 
above  quoted,  and  also  general  and  special 
provisions  covering  loss  or  damage  to  the 
automobile.  Then  follow  these  general  agree- 
ments relating  to  all  the  risks: 

"General  Agreements:  (1)  The  assured,  up- 
on the  occurrence  of  an  accident  shall  give 
immediate  written  notice  thereof.  *  *  * 
The  assured  sliail,  at  all  times,  render  to  the 
company  all  co-operation  and  assistance  in 
his  power.  (2)  If  thereafter  any  suit  Is 
brought  against  the  assured  to  enforce  a 
claim  for  damages  on  account  of  an  accident 
covered  by  this  policy,  the  assured  shall  im- 
mediately forward  to  the  company  every 
summons  or  other  process  served  on  him, 
and  the  company  will  at  Its  own  cost  defoid 
against  such  suit,  even  If  groundless,  In  the 
name  and  on  behalf  of  the  assured.  (3)  The 
assured  shall  not  voluntarily  assume  any 
liability  or  settle  any  claim,  except  at  hia 
own  coat  nor  incur  any  expense,  nor  inter- 
fere in  any  negotiations  for  settlement  or 
in  any  legal  proceedings  without  the  consent 
of  the  company  previously  given  in  writing. 
*  *  •  (4)  No  action  shall  lie  against  the 
company  to  recover  for  any  loss  or  expense 
under  this  policy,  unless  it  shall  be  brought 
by.  the  assured  for  loss  or  expense  actually 
sustained  and  paid  In  money  1^  him  after 
trial  of  the  issue." 

The  disclosure  shows  that  as  soon  as  the 
action  was  b^u  the  company  took  aole 
charge  of  the  defense.  At  the  trial  plaintiff 
recovered  a  verdict  of  $5,000,  the  company 
In  behalf  of  defendant  duly  appealed  to  this 
court  from  an  order  denying  a  new  trial,  the 
order  was  reversed,  and  upon  a  new  trial  tbe 
verdict  first  above  mentioned  wbb  obtained. 
The  company  carried  on  all  the  st^  in  the 
litigation,  including  the  present  nweal  in 
the  main  action;  but  upon  advice  ot  counsel 
no  supersedeas -bond  was  glvoi,  because  the 
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assured  dtfendant  was  then  tbooght  to  be 
InsolTent,  although  the  company  since  learn- 
ed that,he  thereafter  left  the  state  with  ser* 
«ral  thousand  dollars  In  his  possession.  It 
was  also  dlsdosed  that  the  practice  of  the 
company,  when  it  undertook  to  defend  In 
behalf  of  the  assured,  was  to  pay  the  final 
Judgment  without  waiting  for  the  assured 
to  pay  It,  first,  however,  .ascertaining  that 
the  assured  was  absolutely  able  to  respond 
to  the  full  amount  thereoiL 

[1]  Upon  the  record  did  It  appear  that 
the  company,  the  garnishee,  was  indebted  to 
the  defendant  when  the  disclosure  was  had? 
It  may  be  conceded  tbat  the  company  in- 
tended so  to  frame  the  policy  that  not  evers 
avenua  of  escape  from  payment  in  case  of 
a  Ices  ^ould  be  closed.  The  main  purpose 
of  its  business  is  to  obtain  and  retain  the 
premiums.  The  object  of  the  assured  is  to 
get  protection.  The  object  and  purpose  of 
the  contracting  parties  Is  not  to  be  lost  sight 
of  In  construing  a  contract,  nor  is  the  rule 
tbat  Id  case  of  ambiguity  It  must  be  resolved 
against  the  one  who  pr^ured  the  instrument 
Tbe  laogoage  in  the  laigthy  doeumoit  before 
ns  was  not  the  choice  of  the  assured.  Bec- 
osnltion  needs  be  taken  of  the  enormous 
growth  ot  liability  insurance  of  late  years. 
Tbe  hazards  of  modem  industries  and  the 
risks  connected  with  some  of  the  advantages 
of  presently  life  call  tor  this  kind  of  In- 
■oranoe.  Policies  attempting  to  fill  this  de- 
mand dunild.  If  poflslbl^  be  ccmstnied  so 
flw  not  to  be  a  dtf  naton  to  those  who  have 
bon^t  than.  In  wUdtlng  bualneBB,  Is  It 
■npposable  that  the  etnnpany  would  inform 
tbe  assured  fliat  It  assumed  no  ridk  If  the 
assured,  after  accepting  tbe  policy,  becomes 
BO  flnandaDr  embarrassed  tbat  no  Judgmoit 
couM  be  enforced  against  him?  Insurance 
companiea  of  tbls  kind  do  not,  at  least  open- 
ly, iHk  for  the  patnmage  of  tbe  Insolvent 
They  pcftfasB  to  give  the  needed  ^otectlon 
to  alL  Those  who  ptocnre  this  kind  of  In- 
sarance -hare  not  only  their  own  protection 
In  mind,  but  also  the  Idea  that,  if  through 
tbelr  InviAantary  negligence  a  sOTrant  or 
other  pmon  sustains  injury,  such  an  (me 
may  be  recompensed.  But,  btki  cranting 
tbat  tSUs  policy  is  so  worded  that  on  its  face 
it  must  be  considered  one  of  IndemiU^  alone, 
we  tbbik  tbat  under  It  tbe  company  may, 
and  tn  this  case  did,  i^oe  itself  in  a  posi- 
tion which  has  resulted  in  UablUty  to  the  as- 
sured. If  suit  Is  brought  on  a  <^lm  intend- 
ed to  be  covered  by  this  policy,  tbe  company, 
after  notice,  agreed  to  dtfoid;  but»  not  only 
tbat,  It  reserved  to  itself  the  exclusive  right 
to  settle  or  carry  on  the  litigation,  ezdnd- 
Ing  tbe  assured  from  any  interfoence  there- 
with. On  these  provisions  the  company  acted, 
assumed  the  defense,  and  has  carried  on  the 
litigation  to  the  bitter  end,  even  after  de- 
fendant left  this  Jurisdiction.  The  assured 
retained  no  voice  or  Interest  in  the  litigation. 
The  company  substituted  Its  interests  and 


Its  Judgmoit  for  that  of  tlie  assured  in  the 
action.  By  so  doing  it  assumed  a  relation  to 
this  plaintiff,  and  to  every. plaintiff  where 
under  Its  policy  it  st^  tato  a  suit,  which 
must  be  considered  in  construing  tbe  contract 
Neither  public  policy  -nor  legal  principles 
can  be  Invoked  against  the  validity  of  these 
provisions,  if  they  mean  no  more  than  an  un- 
dertaking to  contest  an  asserted  claim  against 
the  assured,  for  whidi  It  Is  liable  when  estab- 
lished ;  but  if,  under  the  pretense  of  an  in- 
surance obligation,  the  company  carried  on 
litigation  in  the  name  of  one  who  has  neither 
voice  nor  interest  therein,  and  which  does 
not  affect  the  company  itself,  because  the 
assured  Is  imable  or  unwilling  to  pay  if  plain- 
tiff is  awarded  Judgment  it  would  seem  the 
company  becomes  an  offldous  intermeddler. 
Public  policy  does  not  permit  a  litigant  to 
so  surrender  control  of  hla  lawsuit  to  one 
who  has  no  interest  in  the  cause  of  action. 
A  contract  between  client  and  attorney,  al- 
though the  attorney  has  a  lien  for  hia  fees 
on  the  cause  of  action,  Is  void,  if  the  dlent 
Is  excluded  from  control  of  tbe  cause  of  ac- 
tion. The  policy  here  should  be  so  interpreted. 
If  possible,  that  its  provisions  do  not  run  con- 
trary to  law,  and  that  result  Is  reached  by 
holding  that  the*  undertaking  to  defend  means 
something  more  than  carrying  on  litigation  In 
court  By  undertaking  the  defense  the  com- 
pany elected  to  treat  plaintiff's  cause  of  ac- 
tion, if  he  had  any,  as  covered  by  its  con- 
tract ;  and  when  it  substituted  itself  and  its 
Judgment  for  that  of  the  d^endant,  both 
plaintiff  and  d^endant  have  a  right  to  in- 
slst  that  the  final  Judgment  estabUiOiM  the 
liability  and  debt  of  the  company  to  the  as- 
sured. 1^  imdwtaking  to  defend  is  of  no 
▼alne,  and  nuy  be  ct  great  dang«,  to  the 
assured,  where  be  thus  abandons  all  omtrol 
of  tbe  salt  to  tbe  oompony.  If  It  does  not 
mean  that  whatever  liability  Is  established 
shall  be  discharged.  Tbe  company  admits 
ttiat  wbtfe  the  assured  is  perfectly  solvent 
the  i^octlce  <^  tbecompany  Istocarry  tbe  do- 
fwse  to  a  snecessful  issue  by  paying  the 
Jndgmoit  wUbont  stopping  for  the  assured 
to  pay  It  It  Is  even  more  important  to  an 
assured  who  is  in  ftnnnolal  stress  that  no 
Judgment  be  allowed  to  stand  onsadafled 
against  blm  than  It  Is  to  ime  who  bos  abun- 
dant means  to  satisfy  it  wlfh,  Oontractors 
and  manufacturers  of  limited  means,  as  well 
as  persons  of  small  means,  or  no  means  at 
all,  who  operate  an  automobile,  carry  the 
c]aM8  at  insurance  here  in  question  because 
accidents  resulting  In  large  Judgments  would 
mean  floandal  ruin  to  them.  Si4)po8e  after 
the  company  so  insuring  should  insist  on  its 
right  to  take  the  exclusive  charge  of  .the  de- 
fense-of  an  action  arising  out  of  a  risk  covered 

,  by  the  policy,  nevertheless  a  large  Judgment 
results  against  the  assured,  which,  because 

I  of  temporary  embarrassment,  he  cannot  pay; 

;  was  it-intended  by  the  terms  of  the  contract 

,  that  such  occurrence  should  relieve  the  com- 
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peny,  force  the  assured  to  the  wall,  and  leave 
the  plafntur  In  the  action,  whom  the  Insnr- 
ance  was  no  donbt  Indirectly  Intended  to 
benefit,  wholly  In  the  cold?  We  do  not  think 
this  Is  a  fair  Intention  of  this  policy  In  a  case 
where  the  company,  under  the  terms  there- 
of, suhstltntes  Itself  for  the  assured  in  con- 
testing a  cause  of  action,  and  we  do  not  so 
construe  it. 

[2]  The  provision  most  stroi^Iy  relied  on 
by  the  company  to  show  that  this  Is  Indeni' 
nlty  and  not  llablli^  insurance  is  this,  found 
in  the  general  provisions  covering  all  the 
risks :  "No  action  shall  lie  against  the  com- 
I>any  to  recover  for  any  loss  or  expense  under 
this  policy,  unless  it  shall  be  brought  by  the 
assured  for  loss  or  expense  actually  sustain- 
ed and  paid  in  money  by  him  after  trial  of 
the  Issue."  This  manifestly  Is  not  a  condi- 
tion precedent  to  Uabill^  In  every  instance; 
for  then,  In  case  of  loss  or  damage  to  the 
antomoMle,  also  covered  by  tbla  policy,  It  the 
company  does  not  voluntarily  pay  the  loss, 
no  actlcm  could  11&  The  company  also  ex- 
pressly agrees  to  pay  the  costs  taxed  In  the 
action  and  the  interest  <m  the  Judgmoit 
Nevertheless  a  strict  reading  of  the  provl* 
slon  woold  make  it  incumbent  on  the  assured 
to  first  pay  these  items  expressly  agreed  to 
be  paid  by  the  company  before  tha«  was  a 
legal  llablllly  against  it  We  think  a  proper 
construction  of  the  provlsifm  is  that  no  suit 
will  lie  against  the  company,  in  cases  where 
the  company  declined  to  take  the  defense, 
unless  the  assured  actually  litigated  and  paid 
the  dalm.  In  such  a  case  there  Is  no  inters 
ference  on  the  part  of  the  company  with  the 
rights  of  either  a  plaintiff  or  the  assured  In 
the  litigation,  and,  not  having  elected  to 
treat  the  cause  of  action  as  a  risk  covered 
by  the  policy,  it  may  properly  stipnlate  that, 
before  the  assured  shall  maintain  a  suit 
against  it,  the  dalm  must  have  been  tried, 
established,  and  -p&in.  We  therefore  hold 
that  in  a  policy  such  as  this,  where  the  com- 
pany has  come  into  the  litigation  and  as- 
sumed exclusive  control  thereof  under  its 
contract,  it  recognizes  a  liability,  If  it  fails 
to  defend  successfully,  to  pay  the  assured 
the  amount  of  the  Judgment  it  so  permits  to 
be  established,  not  exceeding  the  sum  stipu- 
lated in  the  policy,  and  also  that,  as  to  the 
plalntUT,  it  should  be  considered  that  such 
Judgment  Is  a  d^t  due  the  assured  from  the 
company,  and  not  dependent  on  any  contin- 
gency. Payment  of  the  Judgment,  so  far  as 
the  rights  of  the  company  are  coucemed.  In 
such  case,  is  a  mere  pro  forma  matter,  and 
not  a  condition  precedent  to  Its  liability  to 
defendant  under  plaintiff's  garnishee  proceed- 
ing. 

We  know  this  conclusion  Is  not  in  accord 
with  perhaps  the  weight  of  authority;  but, 
in  the  cases  cited  to  sustain  the  opposite  of 
the  rule  we  adopt,  it  is  not  dear  that  die 
company  took  exclusive  or  any,  charge  oi 


the  litigation,  and  therefore.  In  our  opinion, 
sufficient  consideration  Is  not  given  to  this 
feature  of  the  contract.  OonnoUy  t.  Bolster, 
187  Mass.  266,  72  N.  B.  981;  Flnley  v.  Casu- 
alty Oo.,  lis  Tenn.  082,  83  S.  W.  2,  8  Ann. 
Cas.  962;  Stenbom  v.  Brown-Oorllss  Engine 
Co.,  137  Wis.  564,  119  N.  W.  808,  20  L.  H.  A. 
(N.  8.)  956;  Cnshman  v.  Carbondale  Fuel 
Co.,  122  Iowa,  656,  98  N.  W.  509;  Allen  v. 
iEtoa  Life  Ins.  Co.,  145  Fed.  881,  76  O.  C 

A.  265,  7  li.  R.  A.  (N.  S.)  958;  Marylaod  Cas- 
ualty Co.  V.  Omaha  Electric  Light  &  Power 
Co.,  157  Fed.  514,  85  C.  O.  A.  106;  Travelers- 
Insurance  Co.  V.  Moses,  63  N.  J.  Eq.  260,  49 
Atl.  720,  82  Am.  St  Rep.  663 ;  Frye  v.  Bath 
Gas  &  Electric  Co.,  97  Me.  241,  54  Atl.  385, 
58  li.  B.  A.  444.-  94  Am.  St  Rep.  600.  But 
we  are  Inclined  to  follow  the  rule  adopted  In 
New  Hampshire,  and  expressed  In  a  very 
able  opinion  by  Chief  Justice  Parsons  in 
Sanders  v.  Insurance  Co.,  72  N.  H.  486,  67 
Atl.  655,  101  Am.  St  Rep.  688,  wtaer^  he 
says:  "The  view  that  the  contract  means 
that  the  insurance  company,  after  taking 
control  of  the  proceedta^  In  a  salt  against 
the  assured,  cannot  thereafter  be  dlschaqced, 
except  by  paymoit  of  the  indemnity  to  the 
assured  or  securing  his  dlsduu^  from  the 
claim,  is  thought  to  best  conform  to  the  in- 
tent of  the  parties,  and  is  adopted."  This 
seems  a  Just  and  foir  view,  considering  the 
terms  of  the  contract,  Its  purpose^  and  the 
position  assumed  by  ttw  parties  thereunder; 
and  we  think  it  In  line  with  the  prlndides 
applied  In  Anoka  liomber  Oo.  v.  Fidelity  & 
Casnalty  Co.,  68  Minn.  286,  65  N.  W.  863,  30 
Lu  R.  A.  689.  The  assumption  that  a  simi- 
lar policy  was  an  indonnlfy  and  not  a  lia- 
bility contract  in  Kennedy  v.  Fidelity  A  Cas- 
ually Co.,  100  Minn.  1,  UO  N.  W.  97,  9  U 

B.  A.  (N.  S.)  478,  U7  Am.  St  Kep.  658,  10 
Ann.  Oas.  673,  was  not  necessary  for  the  de- 
termination of  that  case,  and  tlierefore  not  a 
precedent  here. 

The  order  Is  reversed,  and  cause  remanded 
for  further  proceedings  In  harmony  herewith. 


W.  H.  FERREI/L  &  CO.  v.  GBBAT  NOBTH- 
ERN  BT.  CO. 

(Supreme  Court  of  Uinnesota.  Not.  8|  1912.) 

(ByUaInu      tke  Oowrt.) 

1.  Cabbiebs  (S  35*)  —  Beouutioh — ImE»- 
BTATE  Shipments— Facilities. 

A  contract  by  a  commou  carrier  to  supply 
to  a  particular  interstate  shipper  a  specified 
number  of  cars  on  certain  dates,  to  be  used  in 
such  shipment,  ia  not  a  violation  of  the  act  of 
Congress  regulating  Interstate  commerce  (Act 
Feb.  4.  I88I;  c.  lOl,  24  Stat  380  [IT.  S.  Comp. 
St.  1901,  p.  3156]),  unless  it  appear  that  the 
ccmtract,  it  performed,  will  In  fact  extend  to 
that  shipper  an  undue  or  unreasonable  preiFer- 
ence  over  other  shippers. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  dg.  I  94;  Dee.  Dig.  |  S6.*l 
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2.  Cabbiebs  (I  60*)  —  Gabbiage  of  Goods  — 
Bbeaoh  of  Contbact— Evidewcb. 

EMdence  held  snfficiest  to  snpport  the  ver- 
4iet;  and,  though  perhaps  indefinite  in  aome 
respects,  defendant  ia  not,  under  the  rule  of 
Cniikshank  t.  Insurance  Co.,  75  Minn.  266,  77 
N.  W.  968,  entitled  to  judgment  notwithatand- 
iag  the  verdict 

[Ei.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M_217-219,  222,  228,  239,  232-289; 
Dec.  Dig.  i  IB9.*] 

Appeal  from  District  Court,  MUle  Lacs 
County ;  C.  A.  Nye,  Judge. 

Action  by  W.  H.  Ferrell  &  Co.  against  the 
Great  NorthwD  Railway  Company.  From 
a'judgmoit  fbr  plaintiff,  defendant  appeals. 
A£9rmed. 

See,  also,  114  Minn.  634,  131  N.  W.  1135. 

James  E.  Markham,  of  St  Paul  (M.  L. 
Countryman,  of  St  Paul,  of  counsel),  for  ap- 
pelant Stiles  &  Devaney,  of  Minneapolis, 
and  E.  Jj.  McMillan,  of  Princeton,  for  re- 
spondent 

BROWN,  J.  Action  to  recover  damages 
for  tbe  breaA  of  an  alleged,  contract  to  fur- 
nish refrigerator  cara  for  tbe  iriiipment  of 
certain  property.  In  wUch  plaintiff  had  a 
Terdlct,  and  defendant  appealed  firom  the 
judgment  roidered  th^eon  after  a  denial  of 
Its  motion  for  Judgment  notwithstanding  tbe 
TenUct  Tbe  case  was  before  ns  on  a  for- 
ma  appeal,  where  It  was  held  tbat  the  com- 
plaint stated  a  cause  of  action  for  braach 
of  contract  114  Minn.  684,  181  N.  1186. 
We  follow  Uiat  decision. 

It  is  unnecessary  to  set  out  the  allegations 
of  the  complaint  at  length,  or  tbe  proceed- 
ings preliminary  to  the  commencement  of  the 
trlaL  While  the  complaint  contains  several 
causes  of  actlmi,  predicated  upon  distinct 
groonds,  the  trial  court  reanired  plaintiff 
to  elect  npoo  wlildi  ground  it  would  rely  for 
recovery,  and  plaintiff  elected  to  rely  vpon 
the  breach  of  an  express  contract  to  furnish 
the  cars.  The  trial  so  iwoceedsd,  and  was 
coidlned  to  a  definite  number  of  the  several 
caoses  of  action  stat^  in  the  complaint;  all 
others  bdng  dismissed  or  abandoned.  The 
facta,  so  fiu  as  necessary  to  an  imderatand- 
Ing  of  the  questimia  presented,  are  as  fol- 
lows: 

Plaintiff  is  a  Minnesota  corporation,  an 
eztcSMlve  dealer  in  and  sliipper  of  Minnesota 
potatoes,  and  owns  warehouses  for  storage 
purposes  at  sewal  stations  along  defendant's 
road  between  8t  Panl  and  I>alnth.  In  Jan- 
nary,  1910,  plaintiff  had  In  storage  in  its 
said  warehouses  a  large  quantity  of  potatoes 
fOr  shliimait  to  the  Southern  and  South- 
western markets,  requiring  for  their  trans- 
portation in  tbe  neigliborbood  of  200  refrig- 
erator ears.  Plaintiff  filed  with  local  agents 
of  defendant  orders  for  a  specified  number  of 
cars,  designating  the  number  and  tbe  sta- 
titm  at  which  they  were  required.  One  of 
then  orders  was  so  presented  <m  January 


13th,  and  called  for  100  cars,  on  the  dates 
and  at  the  stations  therein  named.  Some  of 
the  cars  so  ordered  were  furnished  by  de- 
fendant, namely,  61.  On  January  2Sth  plain- 
tiff presented  another  order  for  additlonnl 
cars,  under  which  no  cars  were  furnished. 
There  seems  to  have  been  sorae  delay  in  the 
matter,  and,  being  anxious  to  get  their  po- 
tatoes to  the  Southern  marliet,  plaintifTs 
general  manager  pei^onally  visited  the  traf- 
fic manager  of  the  road  on  the  Slst  of  Janu- 
ary, and  it  Is  claimed  by  plaintiff  that  a 
contract  was  then  entered  into  by  which 
defendant  nndertook  and  agreed  to  furnish 
at  the  times  and  stations  designated  by 
plaintiff  tbe  necessary  number  of  cars  re- 
quired for  the  shipment  of  the  potatoes  plain- 
tiff then  had  on  hand.  Tbe  cars  were  not 
furnished,  and  the  potatoes  could  not  be 
shipped  out  and  plaintiff  claims  that,  In  con- 
sequence of  defendant's  failure,  plaintiff  suf- 
fered a  loss  by  reason  of  a  drop  in  tbe  mar- 
ket price  of  potatoes,  for  which  it  seeks  to 
recover  in  this  action.  Defendant  denied 
making  the  contract,  and  whether  It  was 
made  presented  one  of  the  principal  Issues 
on  the  trial  below.  naintUTs  ri^t  to  re- 
cover was  thus  placed  entirely  upon  tbe  al- 
leged contract,  and  not  In  any  view  upon 
a  claim  of  tbe  violation  of  defendant's  com- 
mon-law or  statutory  duty  to  famish  the 
cars. 

[2]  1.  It  is  contended  by  tefendant  tbat 
tbe  evidoice  wholly  foils  to  sustain  the 
claim  of  an  express  contract  and  tbat  tbe 
court  below  erred  in  denying  Its  motion  for 
a  directed  verdict,  and  also  in  denying  its 
motion  for  judgment  notwithstanding  the 
verdict  Oar  examination  of  the  record  re- 
sults in  tbe  omcluslon  that  the  evidence  suf- 
ficiently supports  tbe  verdict,  within  the 
rule  guiding  ns  In  snch  easw.  It  is  not  dis- 
puted tbat  plaintiff's  manager,  Fenrell,  call- 
ed upon  defendant's  general  trafllc  manager, 
Brongbtnn,  on  or  aboot  January  Slst,  In  ref- 
erence to  providing  cara  under  the  orders 
previously  made  by  lAalntlff,  and  no  dispute 
but  that  the  traffic  manager  referred  plain- 
tiff's representative  to  Mr.  Beidleman,  an 
agent  of  defendant  having  in  charge  Its  re- 
frigerator car  service.  Nor  Is  it  disputed 
that  those  persons  then  had  some  negotia- 
tions and  discussion  In  reference  to  the  sub- 
ject Plaintiff  claims,  and  Ferrall  so  testi- 
fied, that  the  former  orden  for  can  were 
then  before  the  parties,  and  that  Beidleman 
expressly  agreed  to  provide  tbe  ears  so  or- 
dered. Beidleman  drailed  tbe  express  agree- 
ment, and  testified  that  be  agreed  to  furnish 
the  care  just  as  soon  as  they  could  be  had, 
that  there  was  a  car  shortage  at  the  time, 
and  that  the  cMnpany  was  providing  and 
sending  to  tbe  use  of  plaintiff  as  rapidly  as 
possible  all  available  cars.  The  testimony 
offered  by  plaintiff  was  sufficient,  if  believ- 
ed by  tbe  jury,  to  establish  the  alleged  con- 
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tract  If  It  may  be  bkM  ttaat  tbe  qnestton  la 
donbtfnl  oh  the  eTldence  taken  aa  a  whole, 
the  doubt,  80  tar  aa  this  court  la  concerned, 
waa  Bolved  by  the  action  of  the  trial  coort 
In  upholding  the  verdict  of  the  Jury.  The 
evidence  Is  not  so  clearly  against  the  con- 
clusion of  the  Jury  to  Justify  this  court 
In  ordering  final  Judgment  against  plaintiff. 
Grulkshank  v.  Insurance  Ca,  75  Minn.  266, 
T7  N.  W.  958. 

It  was  not,  of  course,  the  understanding, 
on  January  Slat,  that  the  cars  were  to  be 
famished  on  the  dates  specified  In  the  prior 
orders,  for  the  dates  therein  named  had 
passed.  But  It  was  a  fair  question  whether 
It  was  not  understood  between  the  parties 
that  the  number  of  cars  to  be  thereafter  fur- 
nished was  to  correspond  with  the  number 
called  for  by  those  orders,  namely,  a  certain 
number  per  day  at  the  statlona  named.  The 
company  was  then  Informed  of  the  number  of 
car  loads  of  potatoes  plaintiff  bad  In  readi- 
ness for  shipment,  and  the  Jury  was  folly 
Jnetlfled  In  conclu^ng  that  the  parties  agreed 
and  understood  that  cars  should  be  fnmlah- 
ed  In  harmony  with  the  previous  order  ex- 
cept as  to  dates.  The  evidence  was  also  suf- 
ficient to  Justify  the  Jury  In  finding  a  breach 
of  the  contract,  and  a  failure  to  supply  the 
cars  contracted  for.  We  find  no  substantial 
variance,  between  the  allegations  of  the 
complaint  and  tbe  evidence,  respecting  the 
number  of  cars  required  or  ordered  by  plain- 
tiff at  the  different  stations,  and  tbe  amount 
awarded  by  the  verdict  was  clearly  within 
the  evidence.  Since,  therefore,  plaintiff's 
evidence  established  tbe  alleged  contract, 
the  breach  thereof,  and  reoalting  damage, 
plaintiff  was  entitled  to  recover,  and  the 
verdict  most  be  sustained,  unless  the  fur- 
ther contention  of  defendant  namely,  that 
the  contract  was  void  and  an«Dfi}iceable,  be- 
cause an  ottlawful  discrlmlnaU(m  in  plaln- 
tUfa  favor,  be  sustained. 

[1]  2.  The  cars  required  1^  plaintiff  were 
for  interstate  trade;  tbe  potatoes  being 
shipped  to  points  b^ond  the  stat&  It  is 
contended  by  defendant  In  this  connection 
that  tbe  alleged  contract,  eonoeding  it  to 
have  been  entered  Into  as  claimed  by  plain- 
tiff, was  np<m  ita  face  a  vlolatloB  of  the 
federal  atatntes  regulating  Ihtwstate  com- 
merce and  thartfore  void,  and  for  Uiat  rea- 
son Judgment  should  have  bem  ordered  for 
defendant  The  part  ot  the.act  of  Congress 
bearhig  npcm  this  qnestlon  la  found  in  sec- 
tion S  of  the  Interstate  Commerce  Act,  ap* 
proved  February  4,  1887  (Act  Feb.  4,  1887. 
c.  IM,  24  Stat  380  [U.  8.  Comp.  St  1901. 
SiSSl),  where  It  is  provided  "that  It  shall 
\fB  uidawfiil  for  any  comnum  carrier  sub- 
ject to  the  provisions  of  this  act  to  make  or 
give  any  undue  at  unreasonable  preference 
or  advantage  to  any  particular  person,  com- 
pany* corporation,  or  locality,  or  any  par- 
ticular description  of  traffic,  in  any  respect 
whatsoever  or  to  subject  any  particular  pa- 


son,  company,  corporation,  or  locality  or  any 
particular  deecrlption  of  traffic,  to  any  un- 
due or  unreasonable  iwejudlce,  or  dlaadvan- 
tage  In  any  nspect  whatsoever.**  Substan- 
tially the  same  proviaions  are  found  in  the 
statutes  of  the  8tat&  Section  2009,  B.  !«. 
190S. 

There  can  be  no  swlous  question  that  the 
Intention  of  the  act  of  Congress,  as  well  as 
the  state  statute,  was  to  afford  all  shlroera 
a  fair  opportunity  and  equal  privily  In 
the  use  of  cars  for  tbe  shUunent  at  tbelr 
commodities,  and  to  that  end  all  undue  and 
unreasonable  discrimination  la  thereby  ex- 
pressly prohibited.  But  it  does  not  follow, 
necessarily  and  as  a  matter  of  law,  that  a 
contract  by  a  carrier  to  furnish  a  particular 
shipper  a  d^tadte  number  of  cars  on  spedfled 
days  In  the  future  Is  a  violation  of  either  tbe 
letter  or  sjdrit  of  tbe  law,  in  the  abaenceof  a 
showing  <X  a  discrimination  or  an  undue  or 
unreasonable  advantage  in  tect  Notwith- 
standing the  pofonnanoe  of  such  a  contract 
may  necessltete  setting  apart  to  the  par- 
ticular shipper  a  large  number  of  cars,  yet 
ample  fadlltlea  for  all  other  shippers  may 
be  at  band,  and  the  requirements  of  all 
readily  supplied.  In  such  situation  there 
could  be  neither  discrimination  nor  undue 
admntage.  Tbe  purpose  of  tbe  law  was 
not  to  embarrass  or  abollab  the  right  of  con- 
tract In  respect  to  sudk  matters,  but  to  pre- 
vent an  unreasonable  advantage  being  con- 
ferred upon  a  particular  pemon.  If  all  may 
be  supplied  with  cars,  notwithstanding  an 
existing  contract  calls  for  a  large  number 
to  a  particular  shipper,  no  advantage  ac> 
crues  to  that  ahlppet,  or  disadvantage  to 
others. 

Tbe  authoritiee  dted  by  counsel  for  de- 
fendant do  not  aa  we  read  them,  go  to  the 
extmt  of  h<^lng  that  a  contract  of  tbe 
tenor  and  effect  of  that  here  involved  Is 
void  upon  Its  faoei  the  o(»itrary,  the 
whole  basis  of  those  decisions  is  discrimina- 
tion and  undue  advantage  in  fact  The  case 
of  Railway  Go.  v.  Elrby,  225  U.  S.  155,  82 
Sup.  Gt  648,  66  L.  Dd.  1088,  mostly  reUed 
upon,  la  not  in  point  That  case  Involved 
a  discrimination  in  rates.  Tbe  railroad 
company  tbwe  contracted  to  em»edlte  and 
hasten  a  particular  shipment  at  regnlar 
rates,  and  the  court  held  that,  though  such  a 
contract  would  be  lawful,  if  a  rate  tflierefor 
had  been  publiahed  as  required  by  law,  yet 
the  contract  so  favoring  a  particular  shipper 
at  the  regular  tariff  rate  was  a  violation  of 
the  statute,  a  breach  of  which  would  not 
subject  the  company  to  liability.  Tbe  in- 
validity of  the  contract — ^that  is,  the  special 
advantage  given  the  shipper — appeared  upon 
the  face  ot  the  contract  It  i»ovlded  for 
special  efforts  on  the  part  of  the  company 
to  transport  a  car  of  horses  to  a  particular 
pdnt  In  time  to  connect  with  an  outgt^ng 
train  on  another  road,  at  the  regular  rate  <^ 
transportation— a  benefit  not  conferred  upon 
shippers  In  general.  Tbe  ease  is  not  here  in 
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point.  A  Special  reference  to  the  other  cita- 
tlona  la  not  necessary.  Tkey  do  not  meet 
the  Question  here  Inrolved. 

We  hold,  therefore,  that  the  contract  In 
the  case  at  bar  Is  not  void  upon  Its  face» 
and  the  remaining  question  Is  whether  It 
was  void  In  Act  This  most  be  ^tennlned 
by  tbe  further  qaestlon  whether  any  nndne 
or  unreasonable  advantage  was  thereby  con- 
ferred upon  plaintiff.  The  court  below,  at 
the  request  of  defendant,  submitted  the 
questlfm  to  the  Jury;  coonsd  having  first 
Bousht  an  instmctlon  that  the  contract  was 
void  as  a  matter  of  law.  In  so  snbmlttb^ 
tlut  <iiieBtlon  we  discorer  no  error.  The  evt- 
Hffoce  upon  Qie  qnesUon  whether  dtfadant 
by  this  contract  ptaced  Itself  In  such  posi- 
tlon  Qiat  tte  same  privilege  eonid  not, 
reason  of  shortage  of  cars  or  other  cause, 
be  conferred  npon  others  similarly  situated, 
was  conflicting,  presenting  an  issue  of  fact. 
If  tlie  Gompaiqr  had  a  suffldoit  nnmlier  of 
ears  of  this  Character  to  supply  requiremoits 
of  an  sUppers,  then  it  is  dear  that  no  nn- 
dne or  unreasonable,  or  In  fact  any  advan- 
tage at  all,  om  other  shippers,  was  confer- 
red opon  plaintiff.  The  verdict  determined 
the  issue  adversely  to  defendant,  the  trial 
court  approved  the  verdict,  and  we  dis- 
covOT  from  the  record  no  reason  for  Inter- 
ference. Though  the  evidence  may  perhaps 
be  defective  in  some  respects,  the  case  Is 
not  one  In  which  defendant  Is  entitled  to 
final  Judgment,  and,  as  no  new  trial  was 
asked  for,  the  judgment  must  be  affirmed. 
Crulkshank  v.  Insurance  Co.,  75  Minn.  266, 
77  N.  W.  95& 

Judgment  affirmed. 


MINNEHAHA  COUNTI  v.  BOTOB. 

(Supreme  Conrt  of  Sonth  Dakota.    Oct  2S, 
1912.) 

1.  ItnnTATioR  or  AcnoNS  (|  58*) — Sitppobt 

or  iRSAint  PSBBON— LlABZUTT  OF  SlSUTB. 
Laws  1S95,  c.  98  (Pol.  Code.  {  M4),  pro- 
vides that  the  amount  hicarred  o;  any  couo- 
tj  for  trestment  and  malntena&ce  of  any  in- 
sane person  la  the  hospital  for  the  insane  sliall 
be  a  charge  "araiset  toe  estate  of  such  insane 

Eerson,  provided  that  the  iosatie  person  has  no 
ein  within  the  United  States  dependent  oq 
said  estate  for  support,  and  that  no  real  prop- 
«rt7  shall  be  sold  dnring  the  life  of  tlie  insane 
person,  and  forther  prowded"  tliat  no  personal- 
^  be  sold  under  five  years  from  the  date  of 
comndtment,  unless  by  order  of  the  court  on 
the  death  m  the  insane  person,  or  when  the 
property  is  liable  to  deteriorate  durinc  the  time 
above  specified ;  and  when  sold  the  coonty 
judge  sniall  safely  invest  the  proceeds  for  the 
masne  person's  benefit  BtliL  tiiat  no  caaae 
of  action  aecmed  to  the  eonn^  for  the  main- 
tenance of  an  Insane  person  until  her  death, 
when  the  amount  of  the  liability  became  fixed 
and  her  property  had  become  an  "estate,"  so 
that  an  action  for  the  recovery  of  payments 
by  the  oonn^  for  the  insane  person's  mainte- 
nance, made  more  than  six  years  before  her 
death,  was  not  barred. 

[Ed.  Note^For  other  cases,  see  limitation  of 
Actions.  Cent  Dig.  H  824r^  846,  347;  Dea 
Dig- 158.*] 


2.  tttuTTATioir  or  Actions  Q  4S*)—Tjia  or 

RUNWING. 

A  statute  of  llmitatloos  does  not  begin  to 
run  until  an  action  will  lie  to  enforce  the 
claim. 

[Eld.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cfent  Dig.  8$  217-219;  Dec  Dig.  | 

S.  Statutes  (t  184»>— Conbtbtiction. 

Tlie  legislative  Intent  in  enacting  a  atatate 
which  created  a  new  and  original  liabili^  must 
be  ascertained  by  considering  tlie  language  of 
the  statote  and  its  general  purpose,  as  express- 
ed therein. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  262;  Dec  Dl&l  184.*] 

4.  InSANS  PEBSOnS  (M  t^*)— MAINISNAHOIh- 
LlABUJTT  OF  EtaTATB— "EfSTATB"— "HbIBS." 

Laws  1885,  c  98  (Pol.  Code,  |  644),  malies 
the  amount  incurred  by  a  count;  for  mainte- 
nance of  an  insane  person  In  a  hospital  for  the 
insane  a  charge  against  the  estate  of  the  in- 
sane person,  provided  that  he  "has  no  heirs 
within  the  United  States  dependent  on  said  es- 
tate for  support  and  that  no  real  property 
shall  be  sold  durmg  the  life  of  the  insane  per- 
son." Held,  that  the  statute  did  not  exempt 
the  whole  estate  where  only  part  of  the  lielrs 
were  dependent  on  the  insane  person ;  tlie  term 
"estate,"  as  used  therein,  not  oelng  equivalent 
to  'property"  In  the  popular  meaning,  and  the 
words  heirs  dependent  on  said  estate^'  not  be- 
ing equivalent  to  the  words  "perstm  dependent 
on  said  estate";  'SO  that,  wiwie  only  one  heir 
was  dependmt  on  an  insane  person,  the  re- 
mainder of  the  estate  left  after  the  insane  per- 
son's death  was  liable  to  the  county's  claim  for 
^at"tenwnffei 

[Ed.  Note.— For  other  casM,  see  Insane  Per- 
sons, Cent  Dig.  |  82;  Dec  Dig.  $  62.* 

For  othei^  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  2476-2488;  voL  8.  pp.  7663, 
7^)        ^       8241-8265;  vol.  8,  pp.  7677, 

Haney*  X,  dissenting. 

Appeal  from  drcolt  Court,  Mlnndiaba 
County;  Joseph  W.  Jones,  Judgfe. 

Action  by  Minnehaha  County  against  J. 
W.  Boyce,  administrator  of  the  estate  of 
Anna  C.  Phillips,  deceased.  From  a  judg- 
ment in  part  for  plaintiff  and  an  order  deny- 
ing a  motion  for  new  trial,  it  appeals.  Re- 
versed, and  remanded  for  further  proceed- 
ings. 

Martin  Bergh,  State's  Atty.,  of  Sioux  Falls, 
for  appellant  Boyce,  Warren  &  Falrtnnlc, 
of  Sioux' Falls,  for  respondent 

SMITH,  J.  Action  by  Mlonehalia  county 
against  J.  W.  Boyce,  as  administrator  of 
the  estate  of  Anna  C.  Phillips,  deceased,  to 
recover  the  sum  of  $1,331.20,  the  amount  paid 
out  by  the  county  for  the  treatment  and 
maintenance  of  the  deceased  as  a  patient  In 
the  State  Hospital  for  the  Insane,  at  Tank- 
ton,  from  June  17,  1898,  to  June  30.  1905. 
The  case  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  facts,  upon 
which  the  court  made  findings  of  fact  and 
conclusions  of  law  February  18,  1912.  Only 
such  portions  of  the  findings  as  are  material 
to  the  questions  presented  upon  this  appeal 
need  be  referred  to.  Thegr  are,  In  substance, 
as  follows:  That  some  time  prior  to  1887 
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(B.IX 


Anna  GL  FbllUpfl  became  insane,  and  on 
May  18,  1897,  Hattie  a  PhlUIpe  was  ap- 
Iiolnted  guardian  of  her  person  and  estate  by 
the  county  court  of  Mlnnebaha  county;  tbat 
Anna  0.  Fhlllfps,  upon  the  petition  of  her 
said  guardian,  was  committed  to  the  State 
Hospital  for  the  Insane,  at  Yankton,  by  order 
of  the  county  court  of  said  coun^,  on  tlie 
17th  day  of  June,  1898,  and  remained  In  said 
hospital  and  received  treatment,  care,  and 
luaintennnce  therein  till  the  30th  day  of 
June,  1905,  when  she  was  removed  to  a  pri- 
vate hospital,  where  she  died  as  an  insane 
person  June  11,  1910;  that  Anna  O.  Phillips 
was,  at  all  times,  an  unmarried  person, 
without  children,  and  at  ber  death  left  real 
property  in  the  said  county  of  a  value  of  at 
least  $6,000,  and  personal  estate  ot  the  value 
of  at  least  $2,000;  that  Mlnnebaha  county 
has  paid  out  for  care,  treatment,  and  main- 
tenance of  Anna  C.  Phillips  at  the  State  Hos- 
pital for  the  Insane,  from  June  17,  1898,  to 
June  30,  1905,  the  sum  of  $1,331.20,  which 
payments  were  made  quarterly  each  year,  in 
snms  of  $48,  beginning  September  30,  1898, 
and  ending  June  30.  190B;  tbat  an  itemized 
and  verified  account  of  each  payments  was 
duly  presented  to  and  filed  with  said  admin- 
istrator on  August  17,  1910;  tbat  Anna  GL 
PbilUps  left  Borvivlng  as  her  beira  at  law 
five  slstera  and  one  brother  and  ber  mothw, 
Hattie  C  Pbinips ;  that  die  five  sisters  and 
brother  of  said  Anna  0.  PbilUps  are  not  de- 
pendoit  upon  tbe  estate  ot  said  Anna  O. 
PblUips  for  their  support;  tbat  Hattie  OL 
Fbilllps,  tbe  mother,  la  d^ndent  upon  tbe 
estate  of  Anna  C  FbllUps  for  her  support, 
and  bas  been  at  all  tlme^  and  Is  now,  with- 
in the  United  States. 

Tbe  court  found,  as  contusions  of  law, 
tbat  flu  plaintiff  is  barred  by  tbe  statute  of 
limitations  from  recovering  any  sums  or 
amounts  for  such  support  and  maintenance 
paid  more  than  six  years  immediately  prfr 
cedli^  the  date  of  the  death  of  Anna  C  Phil- 
lips, to  wit,  June  11,  1910;  that  one-seventh 
of  the  estate  of  Anna  G.  FbUlIps,  to  which 
Hattie  C.  Phillips  succeeded  as  heir  of  de- 
ceased, Is  not  liable  for  any  part  of  the 
amount  expended  by  plaintiff,  as  aforesaid; 
that  the  plaintiff  Is  entitled  to  recover  of 
the  defendant,  as  administrator  of  the  es- 
tate, six-sevenths  of  the  amount  paid  by 
plaintiff  for  the  care,  treatment,  mainte- 
nance, and  support  of  said  deceased  In  said 
hospital,  for  the  quarters  ending  June  80, 
September  30,  and  December  30,  1904,  and 
Alarch  31  and  June  30, 1905,  amounting  In  all 
to  the  sum  of  $188.34,  with  interest  from 
June  30,  1905. 

[1]  Plaintiff  appeals,  alleging  the  court 
erred  in  holding  that  plaintiff  is  barred  by 
the  statute  of  limitations  from  recovering 
payments  made  more  than  six  years  Imme- 
diately preceding  the  death  of  said  insane 
person,  and  in  deciding  that  plaintiff  was  en- 
titled to  recover  only  six-sevenths  of  tbe  sum 


paid  by  it  during  said  six  years.  Beoovery 
is  sought  in  this -action  under  the  provisions 
of  section  644  of  the  Political  Code,  wMch 
reads  as  follows:  "The  amount  incurred  by 
any  county  of  this  state  for  treatment  and 
malntoiance  of  any  insane  person  In  the  hos- 
pital for  the  Insane  shall  be  a  charge  against 
the  estate  of  such  Insane  person:  Provided, 
that  tbe  Insane  person  has  no  heirs  wlthla 
the  United  States  dependent  on  said  estate 
for  support,  and  that  no  real  property  shall 
be  sold  during  the  life  of  the  insane  per- 
son; and  further  provided,  ttiat  no  personal 
property  sliall  be  sold  under  five  years  from 
tbe  date  of  the  sending  of  such  Insane  i>er- 
son  to  the  asylum,  unless  by  order  of  the 
court  on  the  death  of  tbe  Insane  person  or 
when  such  property  Is  liable  to  deteriorate 
In  value  during  the  time  above  specified, 
and  when  sold  as  above,  the  county  Judge 
shall  safely  invest  the  proceeds  thereof  for 
the  benefit  of  the  insane  person."  Other  pro* 
visions  of  the  law  make  it  the  duty  of  the 
snperlnt^dent  to  furnish  tbe  county  auditor 
of  each  county  a  quarterly  statement,  glvlnc 
tbe  number  of  patients  from  such  comity, 
togeUier  with  tbe  names  and  cost  of  maln^ 
teuance,  and  require  the  superintendent  to 
certlfy^  to  tbe  State  Auditor  <m  the  1st  day 
of  January,  April,  July,  and  October  of  eac3i 
year  the  amount  dae  the  lioq)ltal  from  the 
different  countleB,  and  that  tbe  said  Auditor 
shall  place  the  same  to  the  credit  of  the  hos- 
pital and  notify  tbe  count?  auditor  of  each 
county  of  such  chai^  and  require  the  board 
of  county  commissioners  to  levy  a  tax  In  each 
countgr  for  tbe  amount,  and  to  pay  tlie 
amount  thus  due  Into  tbe  stats  treasury. 

The  question  presented  upon  the  first  aa- 
slgnment  of  error  la:  Whra  did  the  statute 
of  limitations  b^stsk  to  nm  i^alnst  the  plain- 
tiff's claim?  Bespondoit  contends  that  tbe 
statute  begins  to  run  as  to  each  Itan  at  the 
time  It  is  paid  by  the  county.  Appellant, 
on  tbe  other  hand,  contends  that  the  stat- 
ute does  not  begin  to  run,  under  Uie  provi- 
sions of  section  644  of  the  Political  Oode^ 
until  the  entire  amount  of  the  liability  bas 
accrued  at  the  death  of  the  Insane  person, 
and  that  the  statute  Is  not  applicable  to  a 
part  of  tbe  claim  sued  upon. 

[2]  The  rule  that  no  statute  of  llmltatloQS 
begins  to  run  until  such  time  as  an  action 
will  lie  to  enforce  the  claim  Is  so  elementary 
as  to  require  no  citation  of  authorities.  Tbe 
original  enactment  for  the  establishment  and 
government  of  tbe  hospital  for  the  insane 
was  passed  in  1874,  since  which  time  it  has 
been  many  times  amended.  Chapter  9S, 
Laws  1895,  which  bas  since  been  incorporate 
ed  as  section  644  of  our  present  Political 
Code,  was,  however,  an  original  enactment 
and  not  an  amendment,  and  did  not  aff'eet  or 
in  any  manner  change  the  then  existing  law, 
which  Is  now  embodied  in  tbe  Political  Code, 
relating  to  the  payment  by  counties  of  the 
cost  of  treatment  and  maintenance  ot  Insane 
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patients  In  the  hospital  for  the  Insane.  It 
vaa  plainly  Intended  to  and  did  create  an  en- 
tirely new  and  original  liability  against  es- 
tates vt  insane  persons  not  having  dependent 
lielrs  In  the  United  States.  Hence  no  other 
provisions  of  the  law  of  which  it  now  forms 
a  part  afford  any  aid  to  the  proper  Interpre- 
tation of  the  language  nsed  in  the  section  It- 
Belt 

[31  The  l^lslatlve  Intent,  therefore,  must 
be  ascertained  by  a  consideration  of  the  lan- 
goage  and  the  general  purpose  expressed  in 
the  section  Itself.  It  was  plainly  the  intent 
not  to  demand  payment  out  of  an  "estate" 
upon  which  certain  persons  might  be  depend- 
ant for  their  support  Such  persons  are 
designated  as  "heirs."  This  Is  followed  by 
the  express  declaration  that  no  real  proper- 
ty of  the  Insane  peraon  shall  be  sold  during 
tbe  life  of  audi  Insane  person,  and  that  no 
personal  property  of  the  Insane  person  may 
be  sold  nnder  five  years  from  the  date  when 
snch  person  became  eacb  patient,  except  up- 
on his  death,  or  when  such  property  may  de- 
teriorate in  value;  and  "wh^  sold  as 
aboT^  Uie  oomty  Judge  Is  required  to  safe- 
ly hwett  the  prooeedt  for  the  Jteneflt  of  the 
insane  pereon.  The  language  used  points  nn- 
mistakahly  to  the  conclusion  that  the  Leg- 
islature did  not  Intend  that  any  property  of 
an  Insane  person,  real  or  personal,  should  be 
appropriated  In  satisfaction  of  the  statute^ 
liability  durinff  the  life  of  the  Insane  per- 
son. The  proTlslonB  for  the  protection  of 
dependent  Aefrs,  and  the  placing  of  the  lia- 
bility upon  the  "estate,"  seem  comduslve  of 
such  int«it.  It  seems  clear,  ttierefore,  that 
no  cause  of  action  arises  until  the  llablli^ 
created  by  the  statute  becomes  effectlTe  by 
the  death  of  the  Insane  person,  at  which  time 
the  "amount"  of  the  liability  has  become  fixed, 
and  the  real  and  personal  property  of  such 
insane  person  has  become  what  is  known  In 
the  law  governing  the  disposition  of  the 
property  of  deceased  persons  as  an  "estate." 
When  this  "estate"  comes  into  existence,  the 
statutory  liability  matures  and  becomes  ac- 
tionable, and  from  that  time  the  statute  of 
limitations  begins  to  run. 

[41  We  are  of  opinion,  therefore,  that  the 
trial  court  erred  in  the  conclusion  of  law 
that  payments  made  by  the  plaintiff  county 
more  than  six  years  before  the  death  of  the 
Insane  person  are  barred  by  the  statute. 
The  limitation  of  the  liability  of  such  es- 
tates to  the  estates  of  deceased  Insane  pa- 
tients, having  no  dependent  heirs  in  the  Unit- 
ed States,  presents  a  qnestion  of  much  great- 
er difficulty. 

The  question  here  presented  must  de- 
paid  on  the  sense  in  whldi  the  Legislature 


used  the  term  "estate.**  In  mai^  cases  the 
precise  meaning  of  the  term  "estate"  can 
only  be  ascertained  from  the  context  or  the 
circumstances  under  which  it  is  used.  la 
statutes  the  import  of  the  term  depends  In  a 
great  degree  upon  its  association  with  other 
expressions;  and  the  fixed,  absolute  sense  of 
the  word  In  the  abstract  must  give  way  to 
the  connection  In  which  it  Is  used.  In  re 
Hinckley,  G8  Cal.  457;  Campbell  v.  Camp- 
bell, 37  Wis.  206.  From  the  context  it  seems 
clear  that  the  term  "estate,"  In  section  644 
of  the  Political  Code,  is  not  used  as  an  equiv- 
alent for  the  word  "property"  in  the  popu- 
lar meaning.  Nor  are  the  words  "heirs 
•  *  •  dependent  on  said  estate"  used  as 
equivalent  to  the  words  "persons  •  •  • 
dependent  on  said  estate."  The  provisos  In  the 
section  are  clearly  Intended  to  conserve  the 
property  of  the  Insane  person  during  his  life- 
time, and  are  designed  to  leave  the  liability 
of  the  estate  to  be  determined  by  the  non- 
existence or  existence  of  dependent  heirs  at 
the  time  of  his  death,  because  persons  having 
no  legal  claim  to  suji^rt,  though  they  might 
become  heirs  upon  his  decease,  cannot  be  said 
to  be  dependent  upon  his  estate  during  his 
lifetime.  The  evident  purpose  of  the  statute 
was  to  create  a  liability  to  reimburse  the 
county  out  of  the  estate  of  the  decedent  which 
does  not  pass  to  dependent  heirs,  and  not  to 
exempt  the  whole  estate  where  but  a  part  of 
the  heirs  are  dependent  Such  an  Interpreta- 
tion of  the  statute  as  Is  contended  for  by  re- 
spondent would,  In  very  many  cases,  wholly 
defeat  the  evident  purpose  of  the  Legisla- 
ture, which  was  to  protect  dependent  heirs, 
and  at  the  same  time  to  justly  appropriate 
the  estate  of  the  decedent,  upon  whl<A  no 
heir  was  dei>endent  In  satlsfactlrai  of  the 
claim  of  the  county  for  reimbursement. 

We  are  clearly  of  opinl(m  the  term  "estate" 
in  the  statute  was  used  by  the  Legislature, 
and  should  be  interpreted.  In  this  limited 
sense.  The  entire  claim  of  the  county  should 
be  paid  out  of  the  "estate"  which  does  not 
pass  to  the  dependent  heir,  Battle  0.  Phil- 
lips. The  estate  remaining  after  the  pay- 
ment <tf  snch  liability  would  be  distributed 
among  nondependoit  h^r>. 

The  order  and  judgment  of  the  trial  court 
are  reversed,  and  the  cause  remanded  for 
further  proceedings  In  accordance  with  tiiis 
decision. 

HANET,  J.  (dissenting).  In  my  opinion, 
the  language  of  the  statute  Is  plain  and  un- 
ambiguous. By  its  express  terms,  when  there 
is  a  dependent  heir,  there  can  be  no  charge 
against  any  portion  of  the  estate.  The  trial 
court  should  be  directed  to  dismlai  the  actltm 
upon  the  merits. 
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HUGHES  r.  HILL,  HaTor,  et  aL 

(Sn^reme  Oonrt  of  Sonth  Dakota.  Oct  2S, 

1012.) 

1.  IKTOXXCAXIBO  IdQUOBB  Q  81*>— LOCAL  Op- 
nON— SUBHXBBiaK  TO  FOPULUt  YOTE— FOBH 
OF  SCBUSSION  AITD  BALLOTS. 

Tbe  provision  of  PoL  Code,  |  2856,  am 
amendod  by  Laws  1803,  c.  166.  U>at  the  qaet- 
tioii  of  tho  sale  of  Intoxleatiiig  Uqoon  at  retail 
■ball  b«  mbmltted  <ni  a  separate  ballot,  le  man- 
datory; its  purpose  bein^r  to  call  the  voter*! 
attention  specifically  to  that  particular  qaestion, 
and,  where  such  qaeitioa  was  robmitted  on  tbe 
official  ballot  nsed  for  the  election  of  municUMl 
officers,  the  submission  and  the  electlw  as  to 
that  question  were  void. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  |  42 ;  Dec  Dig.  {  84.*] 

2.  IimoxiOATiNo  LiQuoBs  (|  84*) — Local  Of- 
xxoN— Statdtobt  Pbovisiobb. 

The  submission  of  the  question  of  selling 
Intoxicating  liquors  at  retail  to  a  vote  is  gov- 
erned by  tbe  provisions  of  tbe  special  law  on 
that  subject,  and  tbe  general  law  of  elections 
is  applicable  only  where  the  special  law  fails 
to  Bi>eak. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liqupn.  Cent  Dig.  S  42;  Dec.  Dig.  |  84.*] 

8.  InroxioATiNo  LiquoBs  (|  84*)— Local  Of- 

nON— SUBHIBSIOM   TO    POFULAB  VOTE— IB- 

BBGULABITIBS. 

The  prime  object  of  all  local  option  elec- 
tions Is  to  discover  tbe  wishes  of  tbe  voters, 
and,  if  sach  wishes  can  be  discovered,  the  elec- 
tion is  effective^  unless  some  positive  provision 
of  law  has  been  broken  or  disn^uded  In  ex- 
pressing it 

[Ed.  Note^For  other  cases,  see  Inbnlcating 
Uqnon,  Cent  Dig.  i  42;  Dee.  Dig.  i  84.*] 

Haney,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Bon  Bomme 
County;  R.  B.  Tripp,  Judge. 

Action  by  Boscoe  B.  Hnghes  against 
Charles  W.  Hill,  mayor  of  the  dty  of  Spring- 
field, and  others.  From  tbe  Judgmmt,  plaln- 
tUt  appeals.   Reversed  and  remanded. 

Laorlti  MlUef,  of  Mitchell,  and  W.  H. 
Klrbr,  of  Springfield,  for  appellaiit  T.  N. 
Treat,  of  Springfl^  and  French  ft  Orris,  ot 
Tanktra,  for  reepondoita. 

UcOOT,  P.  J.  [1]  This  case  involres  the 
legality  of  tlM  submission  of  tbe  question  of 
Hie  sale  of  Intoxlcatinc  liquors  at  retail  at 
the  munic^l  dectkm  held  at  Sliringfleld 
In  April,  1012.  The  Tote  was  In  favor  of 
audi  sale.  Section  2866,  Pol.  Code,  and  as 
amwoded  by  cbapter  166,  Laws  of  1903.  pro- 
Tldea  that  aald  question  shall  be  submitted 
upon  a  s^iarate  ballot  At  the  said  election 
tbe  question  of  such  sale  of  Intoxicating 
Uquors  was  not  submitted  by  a  separate 
ballot;  but  the  question  "Sball  intoxicating 
liquors  be  sold  at  retail?"  was  printed  at  tbe 
bottom  of  tbe  official  ticket  or  ballot  used 
for  tbe  election  of  municipal  officers  at  said 
election.  It  is  the  contention  of  appellant 
that  said  election,  in  so  far  as  it  relates  to 
the  submission  of  the  question  of  the  sale  of 
Intoxicating  liquors,  was  void  and  unauthor- 
ised by  law.   On  the  other  hand,  it  Is  con- 


tended by  nspondoits  that,  notwithstanding 
the  failure  to  submit  the  question  by  a  ae- 
rate ballot,  the  result  of  said  election  fairly 
expressed  the  will  of  a  majority  of  the  vot- 
aa,  that  tbe  result  was  in  no  way  affected 
by  the  manner  of  the  submission,  and  that 
the  election  should  stand  as  a  legal  and  valid 
election,  and  that  to  hold  such  election  in- 
valid would,  in  effect,  disfranchise  the  vot- 
ers on  that  question  by  unauthorized  action 
of  the  election  officers.  We  are  of  the  opin- 
ion that  tbe  contention  of  appellant  is  right 
No  one  has  a  constitutional  right  to  have 
such  question  submitted  other  than  as  pro- 
vided by  law.  The  only  method  provided 
for  tbe  submission  of  such  question  to  a  Tote 
Is  by  a  separate  ballot  It  is  a  positive  and 
essential  provision  of  the  law,  and  to  bold 
that  any  election  was  valid,  submitting  the 
question  in  any  way  other  than  by  a  sepa- 
rate ballot,  would.  In  effect,  nullify  this  plain 
provision  of  the  law.  The  principal  reason 
for  requiring  the  separate  ballot  is  that  each 
individual  voter's  attention  will  be  called 
specifically  to  this  particular  question,  where- 
as, if  permitted  to  be  submltt^  upon  a  gen- 
eral election  ballot,  as  a  part  thaceotf  ancli 
question  might  be  overlooked. 

[2]  The  submission  of  this  question  to  a 
vote  is  governed  by  the  provistons  of  a  spe- 
cial law  npou  that  subject,  and  the  general 
law  of  Sections  Is  applicable  only  wlme 
the  special  law  falls  to  speak.  State  t.  Har- 
ris. 22  S.  D.  111.  116  N.  W.  633.  ^Tbe  for- 
mality and  regularity  of  local  option  aiecUons 
are  to  be  tested  the  terms  ot  the  statute 
under  whldi  it  Is  held,  and  by  tbe  general 
principles  of  the  law  relating  to  elections, 
where  applicable.  There  must  be  a  strict 
compliance  with  any  special  provislonB  of 
the  local  option  statute  In  regard  to  tbe 
oOeen  who  are  to  bold  the  Sections  and 
tiielr  duties,  the  hours  for  keeping  tbe  polls 
oi>en,  the  nature  and  aewe  of  tbe  queatlon 
submitted  to  the  Totors,  the  form  of  the 
ballot  to  be  used,  the  majority  required  to 
determine  tiie  result,  and  the  quallflcatlona 
of  the  voters.  But  minor  Irregularltiea,  not 
violating  mandatory  provisions  of  thestatate, 
will  not  vitiate  tbe  election,  unless  it  la 
shown  that  th^  changed  tbe  result**  2S 
Cyc  100.  Blat^  Intox.  Liquors,  {  97;  Wool- 
len and  Thornton,  Intox.  Liquors,  1 534.  Tbe 
form  of  tbe  ballot  to  be  used  In  submitting 
Budi  questions  is  not  considered  or  classified 
as  one  of  the  minor  irregnlarltles  which  will 
not  vitiate  an  election,  but  as  one  of  the  es- 
sential positive  and  mandatory  provisions 
of  tbe  law,  which  must  be  strictly  followed. 

[3}  Of  course,  tbe  prime  object  of  all  such 
elections  Is  to  discover  the  wishes  of  the  vot- 
ers, and,  if  such  wlsbes  can  be  discovered, 
it  will  be  made  effective,  unless  some  positive 
provision  of  law  has  been  broken  or  disre- 
garded in  expressing  It  Woolly  and  l^om- 
ton,  Intox.  Uquors,  S  034.  Section  2856,  PoL 
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Code,  provldei  for  a  petition  to  be  signed  and 
Sled,  submitted  on  a  separate  ballot,  and  tbe 
form  of  tbe  ballot  Most  of  these  proTlalons 
bave  already  been  held  to  be  mandatory  by 
this  court  We  are  of  Uie  opinion  that  the 
provision  requiring  a  separate  ballot  Is  man- 
datory, and  that  the  submission  of  said  ques- 
tion and  electi(Hi  were  void. 

Tbe  jadgm^t  appealed  from  is  reversed, 
and  the  cause  remanded  for  farther  proce- 
dure in  accordance  with  this  decision. 

HAI4EY,  dissenting. 


T172m«AM>  T.  NOBLE,  Blayor.  at  aL 

(Snpnae  Gonrt  of  Soath  Dakota.  Oct  26^ 

1812.) 

1.  Akfui.  AMD  Bbbob  (|  720*)— AflnomiEirT 

OF  E«BBO»— SnmciKNOT. 

On  an  appeal  from  a  Judgment  nutaining 
a  demarrer  to  a  complaint  in  a  proceeding  to 
eimtest  a  local  option  electioiL  an  assignment 
of  error  assigning  as  error  the  sustaining  of 
tbe  demurrer  is  snfllcient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8002-800B;  Dec:  Dig.  f 
725.*] 

2.  Appeal  and  Bbbob  (|  724*) — ^AagEomcBNTB 
OF  Buoas  —  SPxoinoATioiT  or  Bbbobs  — 
SumcuncT. 

A  more  liberal  mle  shonld  obtain  with  ref- 
erence to  the  sufficiency  of  assignments  of 
error  than  with  reference  to  the  sufficiency  of 
sped&cattonB  of  error,  the  Bpedficatione  being 
required  to  be  so  explicit  as  to  reveal  the  pre- 
cise qoestion  presented  to  the  trial  court  A>r  Its 
determination,  while  assignments  of  error  are 
saffident  if,  taken  in  connection  with  tbe  brief 
and  argument  accompanying  It  they  present 
clearly  the  question  urged  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2907-3001,  3(S2;  Dec. 
Dig.  i  724.*] 

S.  iMTOXIOAIINe  LiQUOM  ^  S7*>— LOOAI.  Op- 

TioR— SuBiQBSioH  TO  Popuun  Ton— OON- 

nSTB. 

A  city  auditor  is  required  by  statute  to 
prepare  the  ballots  to  be  used  at  monidpal  elec- 
tions and  have  them  in  his  office  subject  to  In- 
spection for  three  days  prior  to  the  election. 
B^,  that  a  person  failing  to  ascertain  the  pro- 
posed form  of  ballot  for  the  rabmlssUni  of  the 
question  of  the  sale  of  intoxicating  liquors  at 
retail,  and  to  have  any  alleged  errors  therein 
oorreeted,  does  not  estop  him  from  contesting 
the  election  <m  the  ground  that  the  ballots  used 
wne  Invalid,  especially,  as  in  this  state  the  bur- 
dm  is  on  those  desirmg  Mi»  sale  of  liqaors  to 
initiate  the  proceedings  leading  up  to  the  elec- 
tion, it  takes  an  affirmative  vote  of  a  sujorlty 
of  all  those  voting  at  tbe  dection,  and  not  a 
mere  majority  of  those  voting  on  the  question, 
to  carry  the  election  in  favor  of  Ucennng  such 
sale,  and  voters  opposing  the  granting  of  11- 
ceases  are  therefore  not  required  to  tue  any 
afinuative  action,  but  nuty  make  tiieir  op- 
position effective  by  simply  neglecting  to  vote 
on  that  question. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  42;  Dec  Dig.  |  37.*] 

4.  InoziOATiiro  LiQuoaa  (I  84*)— Looal  Op- 
noH  —  Sdbmibsion  to  Populab  Von  — 
FoBH  or  Submission  and  Ballots. 

At  a  city  election  the  question  of  permit- 
ting  the  sale  of  IntoxicatLoK  liquors  at  retail 
wu  (Dbmitted  on  a  ballot  8      14  inches  in 


slse,  three  columns  of  wUdi  were  occupied  by 
the  printing  of  a  proposed  ordinance  sobmlttea 
on  the  same  ballot ;  tne  questions  whether  •uch 
ordinance  should  be  passed  and  whether  intoxi- 
cating liquors  should  be  sold  at  retail  bdng 
printed  at  the  bottom  of  tbe  third  column. 
Held,  that  this  was  not  a  compliance  with  the 
statutory  requirement  that  such  question  should 
be  submitted  on  a  separate  ballot  the  object 
of  tibat  reqnironent  not  bdng  merely  to  separate 
such  qnestira  bom  political  questions  arlsii» 
in  connection  with  the  election  of  municipal  of- 
ficers, but  to  call  tbe  voter's  attenUon  directly 
and  Bpedflcally  to  that  question. 

[Ed.  Note.— For  other  cases,  see  Intoxicattug 
liquors.  Cent  Dig.  I  42;  Dee.  Dig.  |  34.*] 

5.  IimaxoAiiHa  Lequobb  fl  84*)— Local  Op> 
uoK  —  STTBiassioir  to  Populab  Vora  — 
Fork  of  StrBinssioN  and  Ballots. 

The  statutory  requirement  that  the  Ques- 
tion of  whether  intoxicating  liquors  shall  be 
sold  at  retdU  shall  be  submitted  on  a  separate 
tallot  Is  mandatory,  and  noncompliance  there- 
with renders  an  election  on  that  question  void, 
since  statutory  reqnirements  affecting  the  mer- 
its of  the  e^tion  or  affecting  an  essential  ele- 
ment ^ereot  as  this  does,  are  mandatory. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  42;  Dec.  Dig.  I  84.*] 

Haney,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Turner  Coun- 
ty; Bobert  B.  Tripp,  Judge. 

Action  by  O.  Tontland  against  N.  Nobl% 
as  mayor  of  the  dty  of  Centervllle,  and  oth- 
ers. From  a  judgment  sustaining  a  demurred 
to  the  complaint,  plaintltt  anpeals.  Reversed. 

BogriQ  ft  B<^iie,  of  GentarUlek  for  appel- 
lant F.  h.  Sopa:,  at  Centervllle  and  Gard- 
ner ft  Obnrdilll,  of  Huron,  for  reqxmdents. 

WHITINO,  J.  At  the  annnal  election  in 
and  for  the  of  CehlervUle,  the  qneatlon 
of  permlttli^;  the  sale  ut  Intozieatlng  Uqooia 
at  retail  was  voted  npon.  The  canvaBslnff 
board  dedared  tbe  majority  of  tbe  ballots 
to  have  bebi  cast  In  fiEiTor  of  permitting  sncb 
salei  Appdlant  Inrooght  this  action  In  the 
drcalt  court  to  contest  the  result  of  aaid 
dectlon  aa  ao  dedared,  and.  for  grounds  of 
contest,  while  admitting  that  the  majority  of 
the  ballots  as  cast  were  In  favor  of  the  sale 
of  Uqnor,  alleged  tliat  all  the  ballots  cast 
at  such  dectlon  were  Invalid,  and  shoold 
not  have  been  counted,  for  the  reason  that 
the  said  question  was  submitted  npon  tbe 
same  ballot  upon  which  was  submitted  the 
question  of  the  ad(H>tlon.of  a  dty  ordinance. 
A  copy  of  the  ballot  used  was  attached  to 
the  contest  petition  and  shows  that  it  was 
some  eight  by  fourteen  indies  in  size,  taint- 
ed upon  one  side,  and  with  most  of  the  bal- 
lot covered  by  the  printing  of  the  proposed 
ordinance  which  occupied  three  ordinary 
columns  on  said  ballot  At  tbe  foot  of  thf 
third  column  was  placed  the  usual  question 
as  to  whether  the  ordinance  should  be  pass- 
ed, together  with  the  words  "ifes"  and  '"No," 
and  squares  opposite  each  in  which  the  voter 
might  place  his  cross  to  designate  his  vote. 
Below  the  other  two  colnnms  appeared  tbe 
queati(Hi  "Shall  intoxicating  liquors  be  sold 
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at  retanr*  with  the  words  "Tes"  and  "No" 
and  like  sqnarefi  within  which  to  designate 
one's  vote  apon  the  question  of  the  sale  of 
llqnor.  The  complaint  was  demurred  to  upon 
the  ground  that  it  did  not  state  facts  suitt- 
dent  to  oonsUtnte  a  cause  of  action.  The 
demurrer  was  anstained,  and  a  Judgment  al- 
tered dlsmiaalng  the  ccmteat  It  la  txvm  the 
Jndgmoit  and  order  sustaining  the  dnnurrer 
that  this  appeal  is  taken. 

There  Is  a  i^ecial  provision  in  the  intox- 
icating llqnor  laws  of  this  state  directtaig 
that  the  onestlon  of  the  sale  of  Uquor  ''shall 
be  submitted  upon  a  separate  ballot"  There 
to,  howerw,  no  eiqtress  proTision  of  statute 
declaring  tiiat  fiUlure  to  follow  such  direc- 
tion shall  render  the  Totes  cast  Told  or  the 
election  Invalid,  ^pellant,  however,  con- 
t»d8  that  said  provision  fs,  from  its  very 
nature^  mandatory,  and  that  a  failure  to 
comply  therewith  renders  void  tbat  part 
thereof  rdating  to  the  sale  of  hitoxicatlnK 
liquors.  Respond^t  in  the  case  at  bar  con- 
tends: (1)  That  aj^eUant  has  presented  no 
sufficient  assignment  of  error  to  raise  the 
^estlon  urged.  (2)  That,  inasmu<di  as  the 
statute  of  this  state  provides  that  the  dty 
auditor  shall  prepare  the  ballots  to  be  used 
at  the  election,  and  have  the  same  at  his  of- 
fice subject  to  inspection  for  the  period  of 
three  days  prior  to  the  election,  and  an  op- 
portunity was  thus  given  to  those  Interested 
to  ascertain  the  proposed  form  of  ballot  aud 
to  take  steps,  in  accordance  with  other  pro- 
visions of  the  statute,  to  have  corrected  any 
alleged  errors  In  the  form  of  ballots,  appel- 
lant was  esto[»ped  after  election  from  ques- 
tioning the  ballot  used.  (3)  That  there  was 
a  snbstantlal  compliance  with  the  statute 
Inasmuch  as  all  the  statute  contemplated  was 
that  the  ballot  upon  which  the  question  was 
submitted  should  be  separate  from  that  upon 
which  appeared  the  names  of  the  candidates 
for  office.  (4).  That  the  ballots  were  valid 
because  the  statutory  provision  was  merely 
directory,  and  a  failure  of  the  dty  auditor 
to  follow  such  olrection  should  not  work 
the  disfranchisement  of  the  Innocent  voter, 
especially  In  view  of  the  fact  that  It  la  not 
claimed  tbat  the  result  of  the  election  was 
actually  affected  thereby. 

[1]  There  is  no  merit  In  the  claim  that 
the  assigiHnent  of  error  is  Insufficient.  A  de- 
murrer was  interposed.  This  demurrer  was 
ap(m  one  ground  only.  The  demurrer  was 
sustained.  Appellant  assigns  as  error  the 
sustaining  of  the  demurrer.  We  cannot  con- 
cave where  any  uncertainty  could  arise  as 
to  the  question  soaght  to  be  raised. 

^]  We  might  suggest  that  a  much  more 
liberal  rule  should  obtain  rdatlng  to  the  suf- 
ficiency of  an  assignment  of  error  than  to 
the  Bofflciaiey  of  a  specUlcatlon  of  emr. 
While  the  latter  should  be  so  explidt  as  to 
reveal  the  precise  question  presented  to  the 
trial  court  for  Its  determination,  all  that 
flhoold  be  required  in  an  assignment  of  error 


Is  that  such  assignment  taken  In  cohnectlon 
with  the  brief  and  argument  accompanying 
same,  present  clearly  the  question  urged 
upon  aroeaL 

[3]  There  Is  in  this  state  no  statute  pro- 
viding that  a  failure  to  object  to  the  form 
of  a  ballot  prior  to  electloa*KhaU  estop  one 
from  questioning  such  ballot  after  election. 
Without  in  any  manner  Intimating  our  views 
upon  what  might  be  the  effect  of  such  neg- 
lect in  the  case  of  the  ordinary  ballot  used 
upon  the  election  of  public  officers,  we  are 
clear  that  any  fidlure  to  object  to  the  form 
of  a  ballot  prepared  for  use  in  submitting 
the  question  of  the  sale  of  Intoxicating  liq- 
uors cannot  estop  an  interested  party  from 
contestlns  the  election  uptni  the  pound  that 
the  ballots  used  thereat  wore  InnUld.  It 
must  be  borne  in  mind  that  In  this  state  we 
have  proUbitlon  with  local  option  llcoise, 
thus  throwing  upon  those  derirtng  the  sale 
of  liquors  the  burden  of  initiating  the  pro- 
ceedings leading  up  to  election  (State  ex  reL 
Crothers  et  aL  v.  Barber,  19  S.  i>.  1,  101  N. 
W.  1078),  also,  tbat  It  takes  an  affirmative 
vote  of  a  majority  of  all  who  vote  at  the 
election,  and  not  a  mere  majority  of  those 
voting  upon  this  question,  to  carry  the  elec- 
tion in  favor  of  licensing  the  sale  of  Intox- 
icating liquors  (State  ex  rel.  Clark  v.  Stakke, 
22  8.  D.  228,  U7  N.  W.  129;  Id.,  22  S.  L>. 
451,  118  N.  W.  703).  The  voter  who  opposes 
the  granting  of  license  need  not  vote  upon 
the  license  question  at  all  In  order  to  assist 
In  the  defeat  of  license.  If  he  votes  for  'some 
candidate  for  office,  thus  becoming  enrolled 
as  a  voter  at  such  election,  he  Is  counted  as 
effectually  against  license,  when  he  neglects 
to  vote  on  that  qtl^tlon,  as  when  he  casts 
a  ballot  against  It  It  follows  that  there  Is 
not  at  any  stage  of  the  election  proceed- 
ings, any  afflrmaUve  duty,  relating  to  the  li- 
cense question,  devolving  upon  the  elector 
who  opposes  the  granting  of  license.  He 
certainly  can  loose  uo  right  or  advantage 
through  any  defect  in  the  ballot  used  upon 
the  submission  of  this  question,  and  it  is 
therefore  not  for  him  to  investigate  the 
form  of  ballot  that  has  been  prepared  for 
use,  and  he  can  loose  no  rifht  through  liia 
failure  to  investigate. 

[41  Respondents  urge  tbat  the  only  reason 
why  the  statute  requires  this  qdestlon  to  be 
submitted  upon  a  separate  ballot  is  In  order 
that  It  may  be  separated  from  the  political 
questions  arising  In  connection  with  the 
election  of  municipal  officers ;  that  the  stat- 
ute did  not  contemplate  any  more  than  a, 
ballot  s^tarate  from  the  ballot  used  for 
election  ot  officers;  that  there  was  there- 
fore a  substantial  compliance  with  the  stat- 
ute, and  at  least  a  compliance  wltb  the 
v^Tit  of  the  law.  There  would  be  some 
merit  in  respond^its'  argument  tC  they  had 
not  started  from  the  wrong  premise.  The 
use  at  the  separate  ballot  was  clearly  not 
for  the  purpose  of  s^arating  this  question 
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from  politics.  Common  experience  would 
teadi  any  member  of  tbe  Legislature  that  he 
could  not,  In  any  degree  whatsoever,  by 
mere  use  of  separate  bftllots,  accomplish  tlw 
separation  of  this  question  from  other  mat- 
ters to  be  voted  upon  at  the  same  election. 
There  is  one  thing,  however,  tliat  can  be 
accomplished  by  the  use  of  a  separate  bal- 
lot, and  that  Is  the  calling  of  the  voter's  at- 
tention directly  and  spedflcally  to  the  ques- 
tion submitted  thereon.  This  was  clearly 
wbat  was  sought  In  the  enactment  of  tbe 
Btatute  requiring  the  separate  balloL  It 
follows  that  the  submission  of  this  question 
In  connection  with  a  long  ordinance,  especial- 
ly In  the  form  In  which  tbe  ballot  vras 
printed,  was.  If  possible,  even  more  In  con- 
flict with  the  spirit  of  the  law  than  would 
liave  been  its  submission  upon  the  ballot 
used  for  election  of  officers ;  and  it  certainly 
waa  in  utter  disregard  of  the  tetter  of  our 
law. 

[S]  The  final  contention  of  respondents 
raises  a  question  of  the  highest  Importance, 
as  the  principles  of  law  Involved  are  far 
reaching  in  their  application  to  elections.  It 
Is  only  their  Importance  that  warrants  onr 
doing  more  then  referring  to  the  opinion  of 
this  court  In  Hughes  v.  Hill  et  al.,  IBS  N.  W. 
290,  decided  at  this  term.  The  failure  to 
provide  tbe  proper  ballot  was  the  fault  of  a 
public  officer.  There  was  no  allegation  that 
any  voter  was  misled.  No  question  of  dtfec- 
tlve  marking  of  ballots  is  before  us.  There 
is  no  dispute  as  to  how  the  majority  voted. 
The  sole  question,  then,  is  whether  or  not 
the  provision  requiring  a  s^arate  ballot  Is 
mandatory  or  merely  directory.  The  follow- 
ing statement  of  the  law  as  given  in  the  case 
of  Horsefall  et  al.  r.  School  District,  etc., 
143  Uo.  App.  M5,  128  S.  W.  34,  Is  that  usual- 
ly found  in  opinions  and  text-books:  "We 
think  it  may  now  be  said  to  be' tbe  establish- 
ed rale  In  this  state,  as  It  la  generally  In 
other  Jurisdictions,  that,  when  a  statute  ex- 
pressly declares  any  partlcolar  act  to  be 
essential  to  the  validity  of  an  election,  then 
Vie  act  must  be  performed  in  the  manner 
provided,  or  the  Section  will  be  void ;  also, 
if  tbe  statute  provides  specifically  that  a 
ballot  not  in  a  pmcilbed  form  shall  not  be 
oonnted,  then  tbe  provision  is  mandatory, 
and  tbe  conrfes  will  enforce  it,  but  if  the 
statnta  merely  provides  that  certain  things 
shall  be  done,  and  does  not  prescribe  wbat 
resoItB  Shan  follow  If  these  things  are  not 
don^  then  the  prorislon  is  directory  mec^, 
and  the  final  teat  as  to  tbe  legality  of  either 
tbe  election  or  the  ballot  is  whether  or  not 
the  voters  have  been  given  an  opportunitr 
to  express,  and  have  fairly  expreesed,  their 
wilL."  See^  Also,  McGrane  t.  County,  eta, 
18  Idahov  714,  112  Paa  816>  82  L.  B.  A.  (X. 
80  78a  Aim.  Oas.  16S;   Short  t. 

Gonger  (Tex.  Clr.  App.)  130  S.  W.  287.  What 
Beems  to  ns  to  be  the  true  rule  is  laid  down 
in  the  following  from  the  opinion  of  the 


court  m  the  case  of  Penr  Hackney,  11 
N.  D.  164,  80  N.  W.  48B:  fTbe  statate  un- 
der consideration  la,  tbea,  not  in  terms  man- 
datory;  but  it  is  well  settled  that  the  em- 
ployment of  express  words  Is  not  always 
necessary  to  give  It  that  character.  'Where 
the  aim  and  purpose-  of  the  lawmaking  pow- 
er would  be  plainly  defeated  if  the  command 
to  do  the  thing  in  a  particular  manner  did 
not  imply  an  Inhibition  to  do  It  in  any  other, 
no  doubt  can  be  entertained  as  to  the  manda- 
tory character  of  the  statute.'  23  Am.  &  "Eing* 
Enc.  Law,  pp.  453,  454,  and  cases  cited.  The 
proper  test  for  dlatiingulshlog  mandatory 
from  directory  provisions  In  election  laws  Is 
well  stated  by  the  Supreme  Court  of  Indiana 
in  Parvln  v.  Wimberg,  130  Ind.  568,  30  N.  BL 
790,  15  L.  B.  A.  775.  30  Am.  St  Rep.  254,  as 
follows :  *If  a  statute  expressly  declares  any 
particular  act  to  be  essential  to  the  validity 
of  an  election,  or  that  Its  omission  shall 
render  the  election  void,  the  courts,  whose 
duty  it  Is  to  enforce  tbe  taw  as  they  find  It, 
must  so  hold,  whether  the  particular  act  in 
question  goes  to  the  merits  or  affects  the  re* 
suit  of  the  election  or  not;  for  such  a  stat- 
ute Is  mandatory,  and  the  court  cannot  enter 
Into  the  question  of  Its  policy.  On  the  other 
hand,  if  a  statute  simply  provides  that  cer- 
tain things  shall  be  done  within  a  particular 
time  or  in  a  particular  manner,  and  does  not 
declare  that  their  performance  shall  be  es- 
sential to  the  validity  of  an  election,  theu 
wiU  be  regarded  as  mandatorjf  if  they  affect 
the  meritg  of  the  eleotion,  and  aa  directorjf 
only  tf  thev  do  not  affect  itg  merit*."  We 
also  approve  the  following  from  the  case  of 
Jones  V.  State  ex  rel.  Wilson,  163  Ind.  440, 
65  N.  E.  220 :  "All  prorlslons  of  the  election 
law  are  mandatory.  If  enforcement  Is  sought 
before  election  In  a  direct  proceeding  for 
that  purpose;  but  after  election  all  should 
be  held  directory  only,  in  support  of  the 
result,  unless  of  a  character  to  effect  an  ob- 
stractlon  to  the  free  and  Intelligent  casting 
of  the  vote  or  to  the  ascertainment  of  the 
result,  or  unlegg  (Ae  proviaiona  affect  an  e$- 
settttal  element  of  the  election,  or  unless  It 
is  expressly  dedared  by  the  statute  that  the 
particular  act  Is  essential  to  the  validity  of 
an  election,  oi  that  Its  omission  shall  render 
it  void." 

Keeping  In  view  the  fact  that  the  clear 
pnrpose  ot  the  statute  waa  to  call  the  atteh- 
tlon  of  each  and  every  voter  to  tlie  specific 
question  submitted  to  him,  and  to  put  it  be- 
fore him  80  that  there  could  be  no  chance 
for  him  to  confuse  it  with  any  other  matter 
submitted  at  the  election— In  tact,  that  the 
pnrpose  was  to  make  tbe  voting  upon  this 
question  an  election  separate  and  distinct 
from  any  other  election  held  at  the  same 
time  and  place— it  becomes  annrent  that 
this  provision  of  statute  does  "affect  the  mer- 
its of  the  election,"  that  it  does  "affect  an  es- 
sential element  of  the  election."  This  being 
true,  a  court  will  not  Investigate  to  ascerteln 
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whetlier  or  not  fiw  disregard  of  tliii  "m> 
senttol  element"  going  as  It  does  to  **0w  mm- 
Ub  ot  tba  election"  did,  In  fluit,  In  a  given 
case  affect  the  apparait  resolt  of  the  elec- 
tion. A  case  very  similar  In  princii^  to 
tUs  waa  that  of  Oomei  OlaKm  et  aL  CTez. 
GIt.  Anp.)  128  &  W.  606.  We  quote  from 
the  syllabna:  **BeT.  St  art  8388,  as  amend- 
ed by  Acts  81st  c.  29^  prOTldes  that 
votes  at  a  local  option  riecttm  shall  be  by 
ofBclal  baUot  having  printed  or  written  at  the 
top  thereof  the  words  'olBdal  ballot,*  whidi 
ballot  shall  have  mittut  or  printed  tliere- 
on  the  worda  'for  prohibition'  and  'against 
prohlbiUott.*  It  farther  provides  that  the 
voter  shall  be  furnished  hy  the  presiding  of- 
ficer with  one  ballot  and  ahall  not  be  per- 
mitted to  depart  with  sn^  ballot  and  that 
those  favoring  prohibition  shall  erase  the 
words  'against  iwohlbltlon'  and  those  <vipoe- 
ii^  it  shall  erase  for  prohibition,'  and  none 
hot  official  baUots  shall  be  recdved  and 
counted.  Held,  that  the  provisions  of  the 
statute  as  to  tlie  character  of  the  ballots 
used  were  mandatory  so  that  a  local  option 
Section  was  void  where  the  ballots  did  not 
have  tlie  worda  'official  ballot'  thereon,  and 
In  which  two  ballots  were  given  to  each  vot- 
er marfeed  respectively  'for  prohlUtion,'  and 
'against  prohibition,'  the  voters  voting  one 
of  such  ballots  and  retaining  the  other  In 
their  possession."  It  is  very  clear  that  the 
provision  of  the  law  declaring  that  none  but 
the  official  ballot  should  be  counted  was  not 
the  controlling  feature  In  this  case.  The 
ballots  came  from  the  proper  officers  and  In 
fitct  were  the  "official  ballots,"  but  such  bal- 
lots failed  to  comply  with  the  prorlsfons  of 
the  law  In  two  respects;  one  of  which,  the 
having  of  the  worda  "official  ballot"  thereon, 
might  perhaps  have  been  held  merely  di- 
rectory, the  other  of  which,  the  using  of 
two  ballots  instead  of  one,  went  to  en  "es- 
sential element"  of  the  law,  and  could  not 
be  disregarded  whether  It  actually  affected 
the  result  of  the  election  or  not 

The  Judgment  of  the  trial  court  and  order 
sustaining  the  demurrer  are  reversed. 

HANEY,  J.,  dissenting. 


STATE  V.  SHEPHABD. 

(Supreme  Court  of  Sonth  Dakota.  Oct  29, 
1912.) 

1.  CanniTiA;  Law  (|  1178*) — ^AssioinanTs  or 
Ebbob — Abandoniont. 

ABsignments  of  error  not  mentioned  or  dis- 
cuBsed  by  accused  in  his  brief  on  appeal  will  be 
deemed  abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^^Cent  Dig.  H  80U-S018;  Dec.  Dig.  | 

2.  HowcinB:  (|  171*)— Assault  with  Intent 
TO  Kill— Evidence — AoinssiBiLiTT. 

Where  accused  and  prosecutor  bad  a  diffi- 
culty, and  accused  puUed  a  revolver  and  atmck 
prosecutor,  who  ran  Into  a  store,  and  closed  the 


door  to  prevent  accused  hum  entering,  but  later 
opened  the  door  part  way,  so  that  his  head  was 
visible,  whereupon  accased  shot  at  him,  the  sus- 
taininjT  of  an  objection  to  a  question  ou  the 
cross-examination  of  the  proprietor  of  the  store 
as  to  whether  prosecntor  conid  have  gone  out 
the  back  door  was  proper,  especially  since  there 
was  notiiing  to  show  mat  prosecutor  knew  that 
lie  oonid  escape  throagh  a  back  door. 

[Bd.  Note. — For  other  cases,  see  Honleide, 
Cent  Dig.  H  861-858;  Dec  Dig.  1 171.*] 

3.  Cbikinal  Law  (|  1130*)— Appeai<— Ques- 
TioNs  Rbvibwabu— Stateuht  or  FAcn 
XN  Appellant's  Bbief. 

Where  tiiie  ruling  on  an  ohjecthm  to  a  ape- 
dflc  question  asked  a  witness  Is  soi^ht  to  be 
reviewed  on  appeal,  the  statement  of  facts  in 
the  brief  must  show  the  question  objected  to, 
the  grouids  of  objection,  and  the  mlUig  there- 
on, and  that  an  exception  was  properly  taken, 
file  answer  to  Ihe  question,  if  any,  and  suffi- 
cient of  the  surrounding  evidence.  If  any,  to 
show  the  connection  in  which  the  question  was 
propounded,  and  there  mnst  be  an  assignment 
of  error  In  tiie  record  and  brief  ^ropwly  lai*- 
ing  the  alleged  error  on  appeaL 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2966,^66-2970,  8206; 
Dec  Dig.  I  IISW.*] 

4.  Cbihinal  Law  (|  761*)— Instbuctionb — 
Absumption  of  Facts. 

Tile  court  In  its  InstractiMis  may  assume 
facts  proved  by  undisputed  evidence. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  ITSlTlTO  1764r-1764. 
1771;  Dec.  Dig.  |  76L*] 

Appeal  from  Circuit  Court  Meade  County; 
Wm.  O.  Rice,  Judge. 

Roy  Shephard  was  convicted  of  assault 
with  intent  to  kill,  and  he  appeals.  Afllrmed. 

See,  alao,  136  N.  W.  1088. 

Harry  P.  Atwater,  of  Sturgls,  for  appellant 
Royal  C.  Johnson,  Atty.  Gen.,  M.  Harry 
O'Brien,  Asst  Att7>  Cen.,  and  Claude  O. 
Gray,  State's  Atty.,  of  Sturgls,  for  respondent 

McCOT,  P.  J.  Appellant  waa  convicted  of 
the  offense  of  assault  with  a  firearm  with 
Intent  to  Mil  oue  Perkett,  and  has  appealed, 
alleging  error.  From  the  record  it  api>earB 
that  appellant  and  Perkett  met  in  the  street 
In  front  of  a  hardware  store  In  the  town  of 
Faith,  Meade  county;  tliat  appelant  said 
something  to  Perkett  about  having  made  mis- 
representations, whereupon  PeAett  called 
appellant  a  liar,  and  that  be  was  there  to 
back  up  hla  statement,  and  commenced  tak- 
ing off  his  coat;  that  appellant  also  com- 
menced taking  off  his  coat  but  quit  remov- 
ing his  coat  and  pulled  a  revolver,  and 
struck  Perkett  twice  over  the  bead  with  the 
same;  that  after  being  ao  struck,  Perkett 
turned  and  fled  Into  the  hardware  store, 
pursued  by  annllant  Bystandws  interfer- 
ed, and  prevented  appellant  from  entering 
the  storck  and  endeaTwed  to  take  the  revel- 
ver  from  him.  Perkett  closed  the  door  after 
him,  but  aoon  aftenrards  opened  tlie  door 
parfa  way,  so  that  his  head  was  visible, 
whereupon  appellant  fired  a  shot  at  Mm 
with  the  revolver,  the  bullet  striking  near 
the  aide  of  the  door  near  Forkett's  head. 
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At  the  dme  the  ehot  wu  flied  Perkett  bad  a 
post  bole  ai^^  In  bla  hands.  AK>elIant  him- 
self testified :  "Perkett  was  standing  in  tbe 
door  when  I  fired  the  shot,  and,  after  I  fired 
It,  be  Jumped  tmck.  I  bad  no  Intention  of 
bitting  him.  I  am  an  expert  shot  I  bad  no 
Intention  of  shooting  hi™  or  killing  him.  I 
had  no  purpose  other  than  defending  myself. 
I  flred  the  shot  to  prevent  him  from  coming 
out  I  did.  not  shoot  at  bim,  bnt  to  scare 
him,  and  keep  him  away  from  me.  I  did  not 
shoot  very  closer  could  have  shot  closer.  I 
wu  careful  where  I  shot.  I  vras  14  feet 
from  blm  when  I  sbot  The  gnu  was  a  44 
Colta." 

[1]  All  asalgnmmts  of  error  not  mentioned 
«r  discussed  by  aroellant  in  his  brl^  will  be 
deoned  abandoned. 

[2]  On  the  trial  Mr.  Vanderley,  proprietor 
9t  tlie  store  in  which  Perkett  took  refuge,  on 
«niss-examinatlon,  was  asked  by  appellant's 
counsel  the  f olloirtng  Question :  "Mr.  Perkett 
could  bave  gone  out  the  back  door  had  he  so 
desired?"  To  which  question  respondent's 
coansel  objected  as  immaterial,  and  which 
objection  was  sustained,  and  appellant  ex- 
cited to  such  ruling,  and  now  urges  tbe 
same  as  error.  We  are  of  the  opinion  tbe 
court  ruled  correctly,  especially  in  view  of 
tbe  &ct  that  there  Is  nothing  in  the  record 
tending  to  show  that  Perkett  knew,  or  had 
uy  knowledge,  that  he  could  have  escaped 
through  some  back  door  had  he  so  d^lredl 

[t]  Appellant  also  contends  that  to  ques- 
tions 180, 182,  and  197  defendant's  objections 
should  bare  been  sustained  as  Immaterial. 
Questions  180, 182,  and  107  are  not  contained 
In  the  statement  of  facts  in  appellant's  brief. 
Some  reference  is  made  to  said  questions  In 
the  assignments  of  error.  Where  a  ruling  of 
the  trial  court  in  sustaining  or  overruling  an 
objection  to  a  specific  question  is  sought  to 
be  reviewed  on  appeal,  tbe  statement  of  facts 
in  the  brief  must  show  tbe  question  objected 
to  and  tbe  grounds  of  objection,  tbe  ruling  of 
the  court  thereon,  and  that  an  exception  was 
properly  taken,  tbe  answer  to  the  question, 
if  any,  together  with  sufficient  of  the  sur- 
rounding evidence,  if  any,  showing  the  con- 
nection in  which  such  question  was  pro- 
pounded, and  also  there  must  be  an  assign- 
ment of  error  in  tbe  record  and  brief  proper- 
ly raising  the  alleged  error  on  ai^>eal.  The 
appellate  court  will  not  review  or  consider 
sach  ruling  upon  an  assignment  of  error 
alone.  The  statement  of  fact  contained  in 
tbe  brief  must  show  all  tbe  facts  and  proce- 
dure upon  which  tbe  aaslgnmait  of  error  la 
based. 

[4]  Aroellant  further  assigns  as  error  sev- 
en particular  instructions  given  by  tbe  court 
to  tbe  Jnry,  It  will  serve  no  useful  purpose 
to  set  out  in  full  herein  such  lengthy  instruc- 
tions. The  principal  ground  of  objection  la 
that  the  court  invaded  the  province  of  tbe 
Jury  in  stating  that  certato  &ct8  were  undis- 
puted, and  that  there  was  no  self-defense 


shown  by  tbe  testimony  of  defendant.  This 
court  held  In  tbe  case  of  State  v.  Kinney,  21 
S.  D.  890, 113  N.  W.  77,  that  on  instruction  in 
a  criminal  case  was  not  erroneous  for  assum- 
ing focts  proved  by  undisputed  evidencew  In 
the  present  case  the  facts  assumed  by  the 
court  in  his  instruction  were  undisputed,  and 
the  instructions  complained  of  clearly  wUJi- 
in  tbe  rule  of  the  Kinney  Gase^ 

Finding  no  error  in  the  record*  the  Judg- 
ment appealed  from  Is  affirmed. 


HABBIS  V.  LYONS  et  oL 

(Supreme  Coart  of  South  Dakota.   Oct.  26* 
1812.) 

1.  Tbzai.   (I  ei»)— Obdbb   of  Pboof— Bti- 

DENCK  IN  GHIBT. 

In  claim  and  delivery  tor  a  team  of  horses, 
in  which  the  complaint  was  in  the  ordinary 
form,  plaintiff  was  only  required,  In  proving 
bis  main  case,  to  prove  ownership  of  the 
horses,  demand  tiierefor,  and  defendant's  re- 
fusal, and  was  not  bound  to  prove  tbe  tects 
alleged  in  the  answer,  which  set  out  tht  whole 
transaction  between  the  parties,  but  should 
properly  have  met  the  proof  reladng  to  such 
facts  uter  defendant  had  tntrodueed  evldeiiee 
thereon. 

[Ed.  Notev— For  otiier  eases,  see  Trloli  Got 
Dk.  H  146*  147;  Dee.  Dig.  1  SI.*] 

2.  AlVBAL  AHD  BUtOB  (|  1088*)— IT* Bin gM 

Bbbox— Obdeb  or  Paoor. 

Tbe  proof  of  the  entire  transactlou  be* 
tween  the  parties  by  plaintiff  in  a  claim  and 
delivery  proceeding  as  a  part  of  his  main  case. 
Instead  of  merely  proving  ownership,  demand 
for  possession,  ana  refusal,  which  was  all  he 
was  required  to  show  In  the  first  instance*  was 
advantageous  to  defendant,  rather  than  harm- 
ful. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  ||  40Q2-4062;  Dec.  Dig.  | 
1033.*] 

3.  GoNTBACTS   (S  84*)— GONDmONAL  SZONA- 
TUBE. 

Where  a  contract  provided  that  it  shonld 
not  be  "binding  until  all  the  parties  above 
mentioned  have  signed  the  same,"  it  was  not 
binding  upon  the  parties  named  therein  if  one 
of  them  did  not  sign  it 

lEd.  Note.— For  other  eases,  see  Gontracts, 
Gent  Dig.  ||  162-166;  Dec.  Dig.  |  34.*] 

4.  Apfeax.  and  Erhob  (S  282*)— OBjncnoNS 

TO  BvinKNCB— SnmCIENCT. 

An  objection  to  evidence  tending  to  show 
estoppeL  merely  on  the  ground  that  It  was 
Dot  aomlssible  under  the  pleadings,  was  insuffi- 
cient to  raise  the  objection  that  it  was  not 
admissible,  because  no  estoppel  had  been 
pleaded. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 

Error.  Gent  Dig.  H  1861.  1368.  1^  1431; 
Dec  big.  I  23£*]" 

6.  AFPKAI.  and   EBBOB    (f  98**)— PHBgUKP- 

TlONa— SUPPOBT  OF  JUDQIOOTT. 

It  will  be  presumed,  on  appeal,  in  support 
of  a  judgment  for  plaintiff  that  the  Jury  found 
certam  ucts  as  claimed  by  plaintiff:  such  facte 
belDg  necessaiy  to  snpport  the  judgment. 

[Ed.  NotSk- For  other  casea,  see  Appeal  and 
Error,  Gent  Dig.  H  3777-8781;  De&  Dig.  I 
934.*] 


ottitr  easaa  ■••  suae  topic  tad  eeotlen  NtJMBBR  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  «R«p'r  lata^a 

Digitized  by  CjOOglC 


296 


388  N0&THWB8TBRN  REPORTER 


<8.n. 


9.  CoifTBAOTS  <S  84*)— YALXDirr— Bbcxconoir 

BY  ALL  PABTIBa— KQDITABLK  EbTOPFKL. 

A  sopplemeotal  coatract  recited  the  sale 
to  plaintiff  and  R.  of  certain  machinery  by  de- 
fenoantB,  provided  that  it  should  not  become 
binding  until  all  of  the  partiea.  named  therein 
had  aiined  It,  but  after  its  execution,  without 
being  signed  hj  R.,  defendants  stated  to  plain- 
tiff uiat  it  did  not  make  any  difference  whether 
R.  signed  it  and  that  it  was  binding  on  de- 
fendants aim  pl^atiff  in  any  event,  and  that 
defendants  did  not  rely  upon  R's  liability 'upon 
the  supplemental  contract,  but  only  upon  the 
original  cont^t;  and  plaindlf,  acting  on  auch 
representations,  proceeded  to  carry  out  the 
supplemental  contract  Held,  that  defendants 
were  estopped  from  claiming  the  invalidi^  of 
the  supplemental  contract  -failnre  of  R.  to 
Bign  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.      162-186;  Dec  Dig.  |  84.*] 

7.  Sales  (|  168H*)— Test  or  Pbopebtt. 

If  the  parties  to  a  contract  for  the  sale 
of  machinery  agreed  that  the  purchaser  of  the 
machinery  should  test  It  before  closing  the 
contract,  the  trial  thereof  should  be  a  fair 
test,  in  good  faith,  in  tha  manner  provided  by 
the  contract 

[Gd.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  H  409-121;  Dec  Dig.  i  168H.*] 

8.  Rbplevzh   (I  71*)— Aduissiok  of  Evi- 

DBNCE. 

In  claim  and  delivery  proceedings  for 
horses,  which  plaintiff  agreed  to  exchange  with 
defendant  for  machinery  under  a  contract  to 
which  R.  was  originally  a  party  with  plaintiff, 
though  his  signature  to  a  supplemental  con- 
tract relating  to  the  machinery  bad  been  waiv- 
ed by  defendant  in  which  plaintiff  claimed  that 
the  machinery  would  not  work  as  agreed,  evi- 
dence by  R.  uiat  plaintiff  was  the  purchaser  of 
the  machinery,  and  that  R.  did  not  receive  any 
consideration  for  signing  the  contract,  was  not 
material  to  any  issae. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  K  285-291;  Dec  Dig.  |  71.*] 

9.  Affbal  aud  Ebbob  (|  1(K!0*)— HABicusa 
Ebbob— Admission  of  Evidence. 

The  admission  of  the  evidence  was  not 
prejudicial  to  defendant,  R,  not  being  a  party 
to  the  action,  since  its  only  effect  would  be 
to  throw  light  on  the  intent  of  tie  parties  in 
waiving  the  condition  of  the  aDDpIementary 
contract  requiring  the  signature  of  idl  parties 
thereto.  Including  R. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  41&8-4160,  4166;  Dec 
Dig.  I  1050.*] 

Appeal  from  Circuit  Court,  Spink  CoQnt7; 
Alva  E.  Taylor,  Judge. 

Action  by  Frank  Barrls  against  B.  F.  Ly- 
ons and  D.  W.  Lyons,  copartners  ander  the 
style  of  Lyons  Bros.  From  a  Judgment  for 
plaintiff  and  an  orfler  overruling  a  motion 
for  a  new  trial,  defendants  appeaL  Af- 
firmed, 

Brudl  &  Uorris,  of  Redfleld,  for  appd- 
lants.  Boy  T.  Bull,  Of  BedflelO,  t<a  respond- 
ent 

SMITH,  J.  Action  in  dalm  and  d^ivery 
to  recover  possession  of  a  team  of  horses  of 
the  alleged  value  of  1200.  Verdict  and  Judg- 
ment for  plaintiff.  Defoidants  appeal  from 
the  Judgment  and  an  order  ovwrulixw  motion 
for  a  new  trial. 


A  brief  statement  of  the  pleadings  and  of 

the  evidence  offered  at  the  trial  la  necessary 
to  an  undwstanding  of  the  errors  assigned 
and  discussed  in  appellants'  brlet  The  com- 
plaint Is  In  the  ordinary  form  In  claim  and 
delivery.  The  answer  denies  that  the  plain- 
tiff ia  the  owner  of  or  entitled  to  the  pos- 
session of  the  property,  and  the  wrongful  de- 
tention thereof.  The  answer  further  alleges 
that  about  August  26,  1910,  plaintiff  and  one 
J.  B.  Rowe  purchased  of  Nichols  &  Shepard 
Company,  by  written  contract,  a  HartParr 
traction  en^ne,  secondhand,  and  a  ten-bot- 
tom Deere  engine  gang  plow;  that  said  pur- 
chasers were  the  owners  at  the  time  of  the 
team  of  horses  described  In  the  complaint 
and  contract,  and  agreed  to  turn  in  said  team 
OS  a  part  payment  of  the  purchase  price  of 
the  outfit,  and  that  this  was  the  only  part 
of  the  pnrchaae  price  to  be  paid  at  the  time 
of  the  delivery  of  the  rig  to  Harris  and 
Rowe ;  that  said  rig  was  delivered  to  plaintiff 
and  Rowe  under  said  contract;  that  Imme- 
diately after  the  execution  of  said  contract 
the  same  was  assigned  and  transferred  by 
Nichols  &  Shepard  Company  to  the  defend- 
ants, Lyona  Bros.,  who  ever  since  have  been 
and  now  are  the  owners  thereof;  that  after 
Harris  and  Rowe  had  secured  possession  of 
the  rig  they  refused  to  deliver  possession  of 
the  horses;  that  thereupon  I^ons  Bros.,  on 
the  12th  day  of  September,  1910,  began  an 
action  against  Harris  and  Rowe  to  recover 
possession  of  said  horses;  that  Harris  and 
Rowe  appeared  in  the  action  on  the  13th 
day  of  September,  1910,  and,  pursuant  to  a 
written  stipulation  then  made,  the  contro- 
versy was  settled,  and  the  horses  In  dispute 
were  turned  over  to  Lyons  Bros.,  and  the  ac- 
tion dismissed;  and  that  defendants  thus 
came  into,  and  ever  since  have  been  In,  law- 
ful possession  of  said  horses. 

To  this  answer  plaintiff  served  and  filed 
a  reply,  admitting  the  purchase  of  the  rig, 
hut  alleging  that  the  signatures  to  the  writ- 
ten agreement  of  sale  made  at  the  time 
were  obtained  by  false  and  fraudulent  repre- 
sentation as  to  the  ownership  of  the  prop- 
erty and  the  contents  of  the  instrument ;  and 
further  allying  that  at  the  time  of  eald 
sale  It  was  represented  that  all  of  said  ma- 
chinery was  in  good  first-class  working  con- 
dition and  would  do  good  work;  and  It  waa 
agreed  that  whea  said  machinery  was  aliown 
to  be  in  a  good,  satisfactory  condition  and 
able  to  do  the  wt^  for  wlildi  it  was  intend- 
ed, and  plaintiff  had  learned  to  operate  the 
same,  settlement  should  be  made  and  the 
horses  deliToed;  that  said  conditions  and 
agreements  were  traudul^tly  omitted  fn»n 
the  written  agreement  of  purdiaae  and  sale; 
that  said  rig  was.  delivered  to  the  plaintiff, 
who  attempted  to  opwte  said  engiire  and 
plows  with  the  assistance  of  divera  persons 
skilled  in  running  such  machlnffly,  bnt  that 
the  same  could  not  be  operated  and  rtfused 


•For  other  easaa  see  same  tople  and  section  NTTUBBB  ia  See.  Dig.  A  Am.  Dig.  Kay-He.  Series  ft  Rep'r  tndese 
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to  plow;  tliat  plaintiff  notified  defendants 
tliat  he  woald  not  accept  the  same  or  make 
settlement  therefor;  that  thereupon  defend- 
ants brought  action  of  claim  and  delivery  for 
the  recovery  of  poBsessiou  of  aald  horses ; 
that  while  said  action  was  pending  defend- 
ants represented  to  plalntlfC  that  said  engine 
was  then  In  good  working  condition  and 
would  do  good  work,  and  if  plaintiff  wonld 
then  give  said  engine  a  second  trial,  In  case 
the  same  did  not  prove  satisfactory,  the  de- 
fendants would  take  the  same  back;  that 
defendants  would  discha^e  the  action  in 
court  and  furnish  a  competent  person  to  op- 
erate said  oigine,  and  that  the  horses  should 
remain  in  possession  of  defendants  until 
said  «iglne  was  glvra  such  trial ;  that,  pur- 
suant to  said  agreement,  an  Instrument  was 
drawn  up  In  writing  and  signed  by  plaintiff 
and  defendants,  and  the  pending  action  dis- 
missed by  stlpnlation.  The  writtra  Instm- 
moLt  referred  to  Is  In  tlie  CoUowliuc  langoage: 

"Exhibit  A. 

"Whereas  Lyons  Bros.,  of  Redfleld,  S.  D., 
parties  of  the  flrst  part,  did.  on  Aug.  26, 
1910,  sell  and  deliver  to  Frank  Harris  and 
J.  E.  Bowe,  parties  of  the  second  part,  one 
10-bottom  Deere  stublrfe  gang  plow  and  one 
secondhand  22-45  H.  P.  gas  «aglne  of  Hart* 
Parr  make,  t<^ether  with  such  equipment 
as  Is  mentioned  in  the  written  contract  made 
between  the  parties  hereto  on  said  date;  and 
whereas,  the  plows  are  satisfactory  to  the 
second  parties,  bnt  they  have  not  had  suffi> 
clent  opportunity  to  test  said  engine  and 
ascertain  if  It  is  according  to  contract: 
Wherefore  it  is  agreed  that  second  parties 
may  IiaTe  three  days  to  test  said  engine  as 
follows:  That  said  engine  will  pull  contin- 
uously In  a  good  and  woriananllke  nunner 
said  gang  plows  when  plowing  with  eight 
bottoms  St  a  d^th  of  from  four  to  Ox  Inch- 
es de^;  that  after  xtHug  said  engine  for  a 
period  of  three  days  it  sfaovld  jnove  unable 
to  do  said  work  as  aforesBld.  flzst  parties 
agree  to  teke  the  same  batdc  and  surrender 
the  vpan  of  taorses  this  day  delivered  to 
them  by  second  parties.  If  said  engine  does 
said  work  as  aforesatd,  then  seocmd  parties 
agree  to  sign  the  notes  described  In  the  con- 
tract ot  Aug.  25tli,  and  fully  perform  all  the 
tmuB  Uiereln  contained.  It  la  also  agreed 
that  said  test  of  said  okglne  shall  be  made 
as  AKm  as  flrst  parties  fdmish  a  competent 
wiglneer  to  ran  said  ei^Ine  for  said  test; 
that  said  oiglneer  diall  be  paid  by  first  par^ 
ties,  but  second  parties  shall  board  him  and 
shall  pay  fw  all  gas  and  oil  used  in  making 
■aid  test.  If  8^  contract  Is  closed  as  afore- 
said,  flrst  parties  agree  to  furnish  an  engi- 
neer tor  an  addltlraial  three  Hxya  to  ran  said 
engine  for  second  parties  free  of  charge, 
excwt  second  parties  shall  board  him.  This 
eootract  shall  not  supersede  the  contract 
made  on  Ang.  2t^  191(^  bnt  shall  be  consider- 
ed tm  sm^emoitary  thereto,  and  shall  not 


become  binding  until  all  of  the  parties  above 
named  have  signed  the  same.  Replevin  ac- 
tion between  these  parties  to  be  dismissed  at 
cost  of  flrst  parties.  Dated  Sept  14tb,  1910. 
Lyons  Bros.,  by  B,  F.  Lyons.  Frank  Harris." 

1^  r^ly  further  alleges  that  after  this 
written  agreement  was  entered  into  defend- 
ants famished  divers  perstms  skilled  in  the 
operation  of  traction  engines  uid  plows,  who. 
attempted  to  operate  said  machinery,  but 
that  the  same  refused  to  work,  and  such 
persons  were  compelled  to  abandon  attempts 
to  operate  the  same;  that  after  said  ma- 
chinery was  thus  fully  tried  and  found  un- 
fit for  work  plaintiff  notified  defendants  that 
be  would  not  accept  the  same,  and  demand- 
ed a  return  of  the  horses,  which  demand  was 
refused. 

At  the  trial  plalntifl  was  sworn  aa  a  wit- 
ness In  his  own  behalf,  and.  In  substance^ 
testified  that  on  the  25th  of  August,  1910, 
he  was  the  owner  of  the  team  of  horses  In 
controversy;  that  he  had  a  conversation 
about  that  time  with  the  defendants  in  re- 
gard to  buyli^  the  gasoline  engine  and  plow- 
ing outfit;  diat  on  or  about  the  14th  of  Sep- 
tember, 1010,  he  had  another  conversation 
with  Barney  Lyons  concerning  the  horses, 
which  conversation  took  place  at  his  coun- 
sel's office;  that  he  theai  sdgned  the  agree- 
ment with  Lyons  Broa,  marked  "ExhiUt  A," 
and  that  Baniey  Lyons  s^ned  the  same^  on 
behalf  <^  the  firm  of  Lyons  Bros.,  at  the 
same  tlm&  Exhibit  B  was  then  eiiown  to 
the  witness,  who  testified  that  it  was  the 
paper  referred  to  In  Exhibit  A;  that  the 
first  time  he  saw  Exhibit  A  thereafter  was 
on  August  2Stbt  at  Lyons  Bros.'  office^  Ex- 
hibits A  and  B  were  offered  and  received  in 
evidence  over  defendants'  objection.  Plain- 
tiff was  thereupon  Interrogated  by  his  coun- 
sel at  great  length,  and,  over  numerous  ob- 
jections and  excetpttons,  was  permitted  to 
testify  concerning  attempts  made  after  Sep- 
tember 14,  1910,  by  himself  and  the  defend- 
ants and  certain  experts  to  make  the  ma- 
chinery do  satisfactory  work,  which  at- 
tempts, he  testified,  were  failures.  The  wit- 
ness was  further  permitted  to  testify,  over 
proper  objections,  that  at  the  time  of  the 
original  agreement  for  purchase  of  the  propr 
er^  Lyons  Bros,  inqalred  of  Harris  what 
security  be  wanted  to  glv^  and  that  "Mr. 
Rowe  volunteoed  and  spoke  up  and  said,  *1 
will  go  on  the  note  with  him;' "  that  Ur. 
Bowe'B  statement  was  made  in  rraponse  to 
the  inquiry  of  Barney  Lyons  about  security. 
The  written  Instrument,  Exhibit  B,  signed 
by  Harris  and  Bowe  and  Lyons  Broa,  re- 
ferred to  in  Exhibit  A,  is  set  out  in  the  rec- 
ord on  this  appeal  as  follows:  "Exhibit  B  is 
an  order,  signed  by  Frank  Harris  and  J.  E. 
Rowe,  running  to  Nichols  &  Shepard  Ca 
for  a  traction  engine,  a  set  of  plows,  and 
other  property,  which  they  agree  shall  be 
secondhand  machinery,  and  for  which  they 
agree  to  pay  aa  follows:  One  bay  span  of 
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geldings;  one  note  for  fTOO,  due  Not.  1, 
1911;  one  note  for  $700,  doe  Nor.  1,  1012; 
one  note  for  $600,  due  Not.  1,  1913.  With 
Interest  on  notes  at  6  per  cent  per  <ini>Tim, 
Contract  la  dated  Angoat  25^  1910^'— and  not 
otherwise; 

In  the  assignments  of  error  In  the  record, 
appellants  specify  11  partlcolars  In  which 
the  evidence  Is  alleged  to  be  Inaufflclent  to 
'sustain  the  Terdlct,  100  assignments  of  er- 
ror in  rulings  on  evidence,  and  21  aasign- 
menta  of  error  In  refusing  Instructions  re- 
quested by  defendants'  counsel  and  errors  in 
instructions  glTen  the  Jury,  and  In  refusing 
to  set  aside  the  verdict  and  grant  a  new 
trial. 

[1]  It  is  manifestly  impossible  to  consider 
these  assignments  of  error  seriatim.  The 
case  was  tried  upon  the  Issues  raised  by 
the  complaint,  answer,  and  reply.  At  the 
trial  plalntlfC  apparently  deemed  it  Incum- 
bent upon  him  to  present  the  entire  trans- 
action covered  by  the  aUegations  contained 
in  the  complaint,  answer,  and  reply.  And 
many  of  the  rulings  upon  the  introduction 
of  evidence  complained  of  and  aseigned  as 
error  are  upon  objections  founded  upon  the 
theory  that  under  the  complaint  the  plain- 
tur  should  not  be  permitted  to  prove  the  en- 
tire transaction,  but  should  have  been  con- 
flned  to  the  aUegations  of  the  complaint  in 
claim  and  delivery.  It  is  plainly  apparent 
that  the  plalntut  was  not  required  and 
should  not  have  been  permitted  in  his  main 
case  to  present  proof  of  the  entire  transac- 
tion between  the  parties.  He  should  have 
proved  bis  ownership  of  the  horses,  demand 
for  possession  of  the  same,  and  the  refusal 
of  defendants  to  surrender  possession,  and 
rested  his  case.  Defendants  then  could  have 
Introduced  evidence  of  the  transaction  plead- 
ed In  the  answer,  and  plaintiff,  without  any 
reply,  would  have  been  at  liberty  to  prove 
all  the  facts  alleged  In  his  reply  connected 
with  the  transaction  set  out  In  the  answer. 
This  would  haTe  been  the  appropriate  proce- 
dure. But,  bad  this  procedure  been  followed, 
the  evidence  before  the  court  and  Jury  could 
not  haTe  been  other  or  different  from  that 
offered  and  received  on  the  trial,  and  con- 
tained In  the  record;  and  we  are  wholly  un- 
able to  perceive  In  what  way  appellants 
could  be  or  have  been  injured  or  prejudiced  by 
the  Irregular  course  actually  pursued,  and, 
unless  injury  or  prejudice  to  defendants' 
rights  has  In  some  way  resulted,  th\a  court 
would  not  be  Justified  in  granting  a  new 
trial.  Apparently  appellants'  counsel  treat- 
ed the  reply  as  a  proper  pleading  in  the  case. 
No  motion  was  made  to  strike  it  out  The 
reply  Its^  merely  advised  defendants  of 
facts  by  means  of  which  the  plaintiff  might 
seek  to  avoid  tbe  matters  of  defense  pleaded 
in  the  answer. 

[2]  It  seems  to  us,  thwefore,  that  when 
the  plaintiff  assumed  the  burden  of  proTlng 
the  entire  transaction  In  the  flrst  Instance 
It  was  diatinctly  to  the  adTantage  of  defend* 


ants,  rather  than  to  their  Injury.  No  ftir- 
ther  attention  will  therefore  be  paid  to  the 
numerous  assignments  of  error  upon  rulings 
on  the  Introduction  of  evidence,  in  which 
the  objections  are  predicated  upon  this  al- 
leged Irregularly  in  procedure.  At  the  trial 
no  attention  was  paid  by  eitlier  party  to 
the  terms  and  conditlona  of  the  memorandum 
of  agreement  Exhibit  B,  originally  entered 
Into  between  Harris  and  Bowe  and  the  Nich- 
ols ft  Shepard  Company,  which  was  assign- 
ed to  the  d^ndants*  Lj^ons  Bros.  No  at- 
tempt appears  to  bare  been  made  by  plain- 
tiff to  prove  that  this  agreemoit  was  procure 
ed  by  ftand  or  artlfloe,  as  alleged  In  the 
reply.  The  mUre  case  Boema  to  twTe  been 
upon  tbe  tbeozy  that  tbe  rights  of  both  par- 
ties were  wholly  fixed  and  determined  by 
the  atipniatlons  and  agrennents  contained  In 
BxliU)lt  A,  the  Buppl^mtal  contract 

It  Is  tLpp^SXtattB'  GODtention,  taowever,  tliat 
this  supplemental  contract  was  new  In 
force,  Inaunndi  as  it  was  never  signed  by 
J.  E.  Bowe^  one  of  tbe  parties  named  there- 
in, be^^use  It  contains  an  espress  atUmla- 
tlon  that  It  "sbalt  not  become  binding,  un- 
less all  <rf  tbe  parttes  abore  named  bave 
signed  tbe  sani&"  At  tbe  trial  plaintUC 
sought  to  show  tiiat  after  the  encatiinL  of 
the  contract  Exhibit  A,  by  Lyons  Bros,  and 
Harris  tbe  signature  of  Bowe  tberete  waa 
waived,  and  that  defendants  are  not  now  In 
a  position  to  Insist  upon  the  tatTalldlty  of 
the  contract  for  that  reason.  Plaintiff,  while 
upon  tbe  witness  stand,  was  asked  the  fol- 
lowing anestloa:  "Z  will  ask  yon  whether  or 
not  you  had  a  oonrersatlon,  wlUi  Barney 
IjyoDB  In  my  oflSoe  m  Sqitemba-  14,  1910; 
after  you  had  signed  E;diibit  A,  In  reference 
to  Mr.  Rowe's  signing  the  same?  (Objected 
to  as  incompetent  inadmissible  under  tbe 
pleadings,  tending  to  vary  tbe  terms  of  a 
wrlttai  instrument  no  iwoper  foundation 
laid.  Ovwruled.  Exception.)  Answer:  He 
said  they  were  binding  on  himself  and  me, 
but  not  on  Mr.  Bowe;  but  he  said:  That 
don't  make  any  difference  whethw  Rowe 
signs  It  or  not  If  that  engine  don't  go  out 
and  give  thorough  sattstectlon,  I  will  poll  it 
In,  and  he  can  have  his  horses.  I  don't  want 
Mr.  Bowe  to  have  something  that  he  can't 
US&  It  is  worth  the  money.'  (Motion  to 
strike  out  the  answer  denied.  BxceptiOD.)" 

Plaintiff  also,  over  proper  objections  and 
exceptions,  was  iwrmitted  to  introduce 'cer- 
tain evidence  tending  to  show  that  Bowe  had 
no  Interest  In  the  transaction,  other  than  as 
a  surety  on  the  original  contract  Exhibit  B. 
It  is  quite  clear  that  unless  this  evld^ce 
was  properly  received  and  was  sufficient  to 
constitute  a  walrer  of  the  condition  In  the 
contract  Exhibit  A,  requiring  the  signatxire 
of  all  the  parties  named  therein,  before  the 
same  became  binding,  the  contract  was  in- 
effective, and  could  not  have  been  properly 
received  In  evidence  for  any  pnrpose. 

[S]  The  flrst  question  presented  la  wheth- 
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er  the  omtraet  was  properlj  recrtvcd  In  otI> 
doice  over  deCmdantB*  objection  tbat  It  was 
Incompetent  under  tbe  altegatlons  of  tlie 
pleadtnc  Tbe  contract,  Bxliibit  A,  was  fol- 
ly set  out  In  plaintiff's  reply,  condition 
requiring  Oie  same  to  be  signed  by  all  the 
parties  named  therein,  before  the  same  should 
become  binding,  was  disclosed  by  the  plead- 
ing itaelf.  The  plain  object  of  this  reply 
was  to  defeat  the  matters  pleaded  In  the 
answer.  Tbe  original  contract,  as  set  out 
In  the  record,  contained  no  condition  or  pro- 
TlsIoD  under  which  the  plaintUf  would  be 
«itltled  to  a  return  of  the  horses.  It  con- 
tained neither  warranty  nor  any  condition 
entitling  the  plaintiff  to  a  trial  of  the  plow- 
ing rig,  and  a  return,  should  It  prove  nnsat- 
Isfactory.  It  Is  clear,  therefore,  that  plain- 
tiff's entire  right  to  a  retnm  of  the  horses 
dei)ended  upon  the  terms  and  stipulations 
contained  In  this  contract,  Bzhlblt  A.  Up- 
on its  face,  In  tbe  absence  of  further  allega- 
tions, this  contract  was  not  binding  upon 
the  parties  named  therein,  because  tbe  con- 
tract Itself  disclosed  tbat  It  was  not  signed 
by  Rowe.  Barber  t.  Burrows  et  aL,  51  Cal. 
404;  Waggeman  t.  BraCken.  S2  IlL  468. 

(4, 5]  If  this  contract  ever  became  binding 
upon  the  defendants,  it  was  because  of  state- 
ments and  acts  of  such  <^ract^  as  to  con- 
stitute a  waiver  of  this  condition  In  the  con- 
tract operating  as  an  estoppel  to  assert  Its 
invalidity.  It  will  be  observed  that  the  plain- 
tiff's reply,  although  It  sets  out  tbe  contract 
in  full,  falls  to  allege  any  of  the  facts  which 
might  be  claimed  to  constitute  such  an  es- 
toppel. The  only  objection  pertinent  to  the 
pleading  which  was  made  to  the  evidence  of- 
fered and  received  to  prove  these  facts  is 
that  the  same  was  Inadmissible  under  the 
pleadings.  Such  an  objection  does  not  dis- 
close the  groonda  of  the  objection,  which, 
If  properly  stated,  would  have  been  that  bu<^ 
evidence  was  Inadmissible,  because  no  es- 
toppel had  been  pleaded.  The  objection  In 
tlie  record,  therefore,  under  the  well-settied 
rule  of  this  court,  presaits  no  question  for 
review,  and  tbe  evidence  must  be  considered 
as  baring  been  properly  received.  Had  the 
groonda  of  the  objection  been  properly  stat- 
ed, thus  advising  plaintiff,  be  might,  If  nec- 
essary, have  amended  bis  reply  by  pleading 
an  estoppel  In  connection  with  the  contract 
Itself.  Wis  must  presume  In  support  of  tbe 
Judgment  that  the  Jury  found  the  facta  thus 
testiOed  to  as  claimed  by  plaintiff. 

[n  Tbe  question  then  presented  Is  wheth- 
er defendants  should  be  held  estopped  by 
their  Btatonenta  and  acta,  In  connection 
wtOi  tlw  stipulations  In  the  contract  from 
asserting  Its  Invalidity.  The  atatonaits  of 
tbe  defendant  Bani«y  Lyons  were  to  the  ef- 
fect that  It  did  not  make  any  dlffnvnce 
whetlm  Bowe  algned  the  contract  or  not; 
that  It  waa  binding  on  himself  and  tiie  plain* 
tiff  In  any  event;  and,  acting  apparentiy  on 
these  stat^rati^  plaintiff  and  defendants 


then  proceeded  to  carry  ont  the  sUpuIathms 
of  the  contract  as  to  a  trial  of  the  oigtne 
and  plows— the  defendants  furnishing  an 
engineer  to  run  the  engine  for  the  test,  and 
continuing  to  run  th»  same  during  the  three 
days  specified  In  the  contract  It  also  ap- 
pears that  Barney  Lyons  said  they  relied  up- 
on the  llablll^  of  Rowe  upon  the  original 
contract,  and  not  upon  the  supplemental  con- 
tract 

Upon  these  facts  we  are  clearly  of  opinion 
the  defendants  should  now  be  held  to  have 
waived  the  signature  of  Bowe  to  the  latter 
contract  aud  should  be  held  estopped  to  as* 
Bert  Its  Invalidity  upon  this  appeal. 

Appellants,  in  their  brief,  discuss  at  some 
length  tbe  rl^ht  of  resdssion  upon  a  breadi 
of  warranty,  and  the  necesslfy  of  a  return 
or  offer  of  retnrn  of  the  property  warranted. 
No  question  of  a  breach  of  warranty  or  of 
rescission  is  presented  by  the  record  upon 
this  appeal. 

[7]  Under  the  q)eclflcaUons  of  insufficien- 
cy of  evidence  to  sustain  the  verdict,  appel- 
lants' counsel  say  the  record  shows  the  plows 
worked  satisfactorily  to  the  plaintiff,  and 
that  the  engine  woAed  continuously  in  a 
good  and  workmanlike  manner,  pulling  eight 
plows  at  a  depth  of  from  five  to  six  in^us; 
that  idalntlff  never  attonpted  to  give  tbe 
engine  a  ta3x  trial*  but  waa  endeavoring  to 
find  some  my  to  escape  from  his  obligations 
under  the  contract  Tbe  evidence  relating 
to  all  Qiese  matters  was  conflicting,  and  was 
for  the  Jury,  and,  we  think,  was  folrly  and 
fully  submitted  by  the  Instructions  given 
them.  They  were  Instructed  that  "tbe  trial 
of  tbe  engine  mentioned  In  Exhibit  A  should 
be  a  fair  and  bona  fide  trial  on  the  part  of 
both  Mr.  Harris  and  Lyons  Bros.,  and  In  the 
manner  provided  In  Exhibit  A;  and  it  Is 
for  you  to  determine  from  all  of  the  evi- 
dmice  whether  this  engine^  after  a  fair  trial, 
did  or  did  not  meet  with  the  requirements  of 
Exhibit  A  (and  by  Exhibit  A,  whenever  re- 
ferred to,  is  meant  the  white  paper,  dated 
September  14,  1910,  signed  by  Lyons  Bros., 
by  B.  F.  Lyons,  and  Frank  Harris).  If  tbe 
engine,  after  a  fair  trial,  did  meet  the  re- 
quirements of  Exhibit  A,  then  plaintiff  can- 
not recover."  The  court  also  lostructed  the 
Jury:  "According  to  the  terms  of  Exhibit 
A,  it  was  not  to  become  operative  until  all 
the  parties  thereto  had  signed  same,  and 
you  are  Instructed  that  this  provision  Is 
binding  on  all  the  parties ;  but  you  are  fur- 
ther  Instructed  tbat  this  provision  could, 
after  the  Instrument  was  signed  by  Lyoiu 
Broa  and  Harris,  be  modified,  and  the  s^- 
nature  of  Mr.  J.  D.  Rowe  could  be  waived ; 
and  If  the  parties  who  did  sign  Exhibit  A 
afterwards  changed  same^  or  waived  the  slg- 
lutnre  of  Rowe  and  went  on  and  acted  un- 
der the  provisions  of  Exhibit  A  Just  as  If 
Rowe  had  signed  it  and  knowing  that  he 
bad  not  signed  it,  then  tiie  provisions  of  Ex- 
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bibit  A  are  binding  on  tbe  partieB  wbo  did 
sign  it   •  • 

TBto  Instruction  states  tbe  law  correetlr. 
as  we  Tlew  It,  and  nndier  It  tbe  questions  of 
fhet  were  determined  tbe  jury  in  favor 
of  respondoit.  We  cannot  disturb  tbe  tve- 
diet  Defendants  reqaested  tbe  court  to  In- 
stmct  tbe  Jury  "tbat  If  Bxblblt  A  became 
operative,  and  tbe  engine  did  not  folfill  Its 
requirements,  tbat  i»lalntlff  bad  no  rlgbt  to 
return  or  offer  to  return  botb  plows  and  ea- 
gbie  and  demand  his  horses,  because  be  had 
already  accepted  the  plows  and  AmAd  them 
satisfactory."  Sucb  an  instruction  would 
not  be  warranted  by  anything  contained  in 
the  record,  and  was  properly  refused.  It 
was  clearly  the  Intention  of  the  parties  to 
the  contract  tbat  the  engine  and  plows  were 
to  be  used  t(^etber,  and  not  otherwise.  85 
Cya  115  (b),  and  cases  cited. 

[I,  •]  The  witness  Rowe,  party  to  the  con- 
tract, was  permitted  to  testify,  over  appel- 
lants' objections,  that  It  was  stated  at  the 
time  the  rig  was  purchased  through  Lyons 
Bros,  that  Harris  was  the  purchaser,  and 
that  the  witness  did  not  receive  any  consid- 
eration for  signing  the  contract  Whethra 
Bowe  received  any  consideration  was  wholly 
immaterial  to  any  Issue  in  tbe  case,  and  the 
objection  should  have  been  sustained ;  but 
Rowe  Is  not  a  party  to  this  action,  and  the 
question  of  his  liability  could  In  no  way  af- 
fect the  defendants,  except  in  so  far  as  It 
might  throw  Ught  on  their  Intent  to  waive 
the  condition  In  the  contract  requiring  the 
signatures  of  all  parties  thereto.  The  evi- 
dence was  not  prejudicial  to  ai^ellants,  even 
If  Improperly  received.  We  have  considered 
all  the  assignments  of  error,  and  have  care- 
fully examined  the  whole  evidence;  and, 
even  though  the  verdict  of  tbe  Jury  might 
be  different  from  that  which  the  court  would 
have  foimd,  yet  the  facts  are  for  the  Jury 
to  decide,  and  we  find  in  the  record  snfflclent 
evidence  to  sustain  tbe  finding.  If  believed 
by  them  to  tie  true. 

We  find  no  reversible  error  in  tbe  record. 
The  Judgment  and  order  of  tbe  trial  court 
are  therefore  affirmed. 


STATE  ei  rd.  NULL  v.  POLLBY,  Secretary 
of  Sute. 

(Supreme  Court  of  South  Dakota.    Oct  25, 
1912.1 

1.  JUOOKB    ({  39*) — ^DlB(lTJALmCA.TION— In- 

The  rule  that  a  judge  may  not  sit  in  a 

case  In  which  lie  la  Interested  is  subject  to  the 
demands  of  necessity,  and  the  Supreme  Court 
must  hear  an  application  for  a  writ  of  pro- 
hibitioa  to  the  Secretary  of  State  to  prevent 
him  from  certifjing  to  the  varioaB  county  au- 
ditors the  names  of  candidates  for  the  posi- 
tion of  judges  of  the  Supreme  Court  to  be 
voted  for  at  the  approaching  general  election, 
on  the  groimd  of  the  invalidl^  of  law  under 
which  the  election  Is  to  be  beU,  thongh  tliree 


of  the  five  judges  compoatog  the  court  may 
have  their  terms  of  office  extended  by  the 
court's  decision,  and  one  of  them  is  a  candi- 
date for  re-election,  since  the  refusal  to  hear 
the  application  would  leave  the  relator  with- 
out any  fomm  In  which  he  could  be  heard; 
there  being  no  provision  of  law  inrovidine  for 
any  Baiwtltates  for  judges  of  the  Supreme  Court 
who  may  be  disqaallfied. 

[Ed.  Note.— Fot  other  cases,  see  Judges,  Gent 
Dig.  IS  lfi4, 166;  Dec.  Dig.  f  89.*] 

2.  JunoES  (S  S*)— Cdubts— JnnoES— EuKi- 

TION. 

Const  art  6,  {  26,  relating  to  election  of 
judges,  and  providi&R  tbat  the  Legislature  may 
provide  for  the  election  of  such  officers  on  a 
different  date  from  that  on  which  an  election 
is  held  for  an^  other  purpose,  and,  for  the 
purpose  of  m&ktng  such  provisions  may  extend 
or  abridge  the  term  of  office  for  any  of  such 
judges  then  holding,  buf  not  for  more  than 
six  months,  gives  a  continuing  ^wer  to  the 
Legislature  to  fix  the  time  of  judicial  elections, 
and  for  that  purpose  to  chanse  the  terms  of 
judges  in  office  at  tbe  ^ne  the  Legislature  acts, 
and  ii  not  limited  to  the  judges  first  elected 
under  the  Constitution. 

[Bd.  Note.~For  other  cases,  see  Judges,  Gent 
Dig.  SI  4-10;  Dec.  Dig.  1  3.*] 

3.  Statutes  (i  18l*y— Lbqislative  Intent. 

Sffect  will  be  given  by  tbe  courts  to  the 
intent  and  purpose  existing  in  tbe  legislativa 

mind. 

[Ed.  Note.— For  other  cases,  see  Btatntea^ 
Cent  Dig.  H        263;  Dec.  Dig.  1  181.*] 

4.  JxTDGES  (J  3*)— Teems  of  Offtcb— Elec- 
tion—Constttutionaii  Provisions. 

Const,  art  5,  i  26,  provides  tbat  the  Leg- 
islature may  provide  for  the  election  of  judges 
on  a  separate  day  from  any  other  election,  and 
for  that  purpose  may  extend  or  abridge  the 
term  of  any  judges  then  holding  ofBce,  but  not 
for  more  than  six  months.  Laws  1893,  c  84, 
required  the  holding  of  the  next  judicial  elec- 
tion in  November  of  that  ;reM^  and  established 
the  term  of  the  judges  of  the  Supreme  Coart  at 
six  years.  Laws  1901,  c  118,  provided  that  at 
the  general  election  of  190^  the  judges  of  tbe 
Supreme  Court  ahonld  be  chosen  for  the  term 
next  succeeding  that  for  which  such  judges 
were  then  serving,  that  the  terms  of  the  judges 
elected  in  1899,  and  tbe  terms  of  their  succes- 
sors should  each  be  six  years  and  six  months, 
and  that  the  election  of  such  Jadges  thereafter 
should  be  at  the  general  election  next  preced- 
ing the  expiration  of  their  respective  terms  of 
office.  The  right  to  liold  a  judicial  electioa 
in  1912  was  attacked  on  the  ground  tbat  the 
power  given  the  Legislature  by  Const  art  5,  { 
26,  was  ezliatiated  by  a  single  exercise  in  1893, 
and  that  the  extension  by  the  act  of  1901  of 
the  terms  of  the  sitting  judges  and  th«r  sac- 
cessors  invalidated  the  act  Held,  that  it  was 
immaterial  whether  the  extension  of  the  terms 
of  judges  was  within  the  power  of  &e  Legis- 
lature or  not  <^nce  that  provision  was  merely 
incidental  to  the  fixing  of  the  time  of  the 
judicial  election,  which  tbe  L^lslatnre  could 
do,  and  should  only  be  considered  as  an  exist- 
ing fact  in  determmlng  when  the  election  w&a 
ordered  to  be  held. 

[Ed.  Note.— For  other  cases,  see  Judges,  Oen^ 
Dig.  §S  4-10;  Dec.  Dig.  {  3.*] 

Proceeding  by  tbe  State,  on  tbe  relation  of 
T.  H.  Null,  by  prohibition,  to  restrain  Samuel 
O.  Polley,  Secretary  of  State,  from  certifying 
tbe  nomination  of  candidates  for  the  office 
of  supreme  Judge.  Demurrer  to  tbe  petition 
sustained,  and  motion  to  auasb  tbe  proceed- 
ing is  granted. 


•Tor  other  cwm  see  sams  topic  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Kej-No.  SertM  A  Rep'r  Xndexea 
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The  Atttwner  Oenenl  and  Pextj  T,  Loacks, 
of  Watertown,  tor  drfendant 

SMITH,  J.  Order  to  show  cause  why  a 
writ  of  ^hlbitlon  should  not  Issue  restrain- 
faig  def  aidant  as  Secretary  ot  State  ftom 
certt^rli^  to  the  county  aadltors  of  the  sev- 
eral counties  In  the  state,  the  nomination  of 
candidates  for  the  office  of  snpreme  Jodie  to 
be  Toted  tor  at  the  seneral  election  to  be 
held  tn  November,  1912.  Hbe  Attorney  Gen- 
eral, Boyal  G.  Johnson,  consents  to,  and  tn 
effect  joins  In,  the  application  for  the  writ 
in  behalf  of  the  state  of  Sooth  Dakota,  on 
the  groond  that  the  qnestlona  Involved  are 
of  great  i^nbUc  Interert  and  In^portance.  The 
writ  was  retomatfle  on  the  16th  day  of  Sep- 
tunber,  1912,  at  whldi  time  defendant  Pol- 
ler, as  Secr^ary  of  State,  appeared  by  the 
Attorney  Omeral  and  Perry  F.  LondEs,  hla 
conns^  and  died  objections  to  farttier  pro- 
ceedings herdn,  and  a  motion  to  dismiss  the 
same^  and  to  vacate  and  dlschai^  the  order 
to  show  caose;  opon  the  groond  that  three 
of  the  Jodgee  this  eoort,  nan^y,  Judges 
CoiBon,  Haney,  and  Whiting  are  directly  In- 
terested In  the  determination  thereof,  for 
the  reason  that  they  are  Incumbents  of  the 
office  of  Judge  of  the  Snpreme  Court,  that 
their  current  terms  of  office  may  be  extended 
by  the  effect  of  the  decision,  and  that  Judge 
WhltlDg  Is  the  BQ)ttbIlcan  nominee  for  re- 
election. 

[1]  The  objection  thus  Interposed  that  a 
majority  of  the  Judges  of  this  court  are  dis- 
qualified to  act  in  this  proceedtug  presents 
a  question  embarrassing  In  Its  nature,  but 
which  must  be  decided  and  determined  in 
this  proceeding.  It  is  elementary  that  no 
man  may  sit  in  Judgment  upon  his  own  cause, 
and  no  citation  of  authorities  Is  necessary  to 
demonstrate  the  law.  It  la,  however,  al- 
most universally  held  that  the  rule  Is  one 
wbich  must  yield  to  necessity.  In  23  Gyc. 
SSI  (0,  it  is  said:  "The  rule  as  to  dlsquallfl- 
catlon  of  Judges  must  yield  to  the  demands 
of  ne<%ssity,  where  dlsQoallficatiou,  If  per- 
mitted to  prevail,  destroys  the  only  tribunal 
In  which  relief  may  be  sought  and  thus 
effectually  bars  the  door  of  Justice.  The  dis- 
qualified Judge  Is  bound  to  hear  and  decide 
the  cause."  The  same  rule  is  stated  in  17 
Am.  ft  Eng.  Ene.  of  Law  (2d  Ed.)  744  (6b). 

It  was  suggested  in  argument  by  defend- 
ant's counsel  that  the  rule  as  stated  iu  23 
Gyc,  supra.  Is  not  sustained  by  the  author- 
ities there  dted.  In  this  contention  defend- 
ants counsel  are  In  error.  In  the  recent 
case  of  Oaley  v.  Board  of  Commissioners, 
174  Ind.  181,  91  N.  B,  698,  Ann.  Cas.  19120, 
1089,  the  Supreme  Court  of  Indiana  adopted 
and  laid  down  the  rule  as  stated  in  Philadel- 
phia V.  Fox,  64  Pa.  170,  where  the  court, 
epealdng  by  Mr.  Justice  Sharswood,  says: 
The  tma  role  nndoobtedly  is  that  whenever 
It  becomes  necessary  for  a  Jodge  to  sU;  even 
where  he  has  an  interest  whece  no  provision 


Is  made  tor  calltng  anoQier  In,  and  where  no 
one  else  can  take  his  places  it  is  hla  dnty  to 
bear  and  decide,  however  disagreeable  It 
may  be.  Mattw  of  Byers,  72  N.  T.  1,  28 
Am.  Bep;  88."  In  State  ex  teL  Cook  et  aL 
V.  Honser,  Secretary  of  Stat^  122  VHb.  5S4, 
100  N.  W.  064,  the  coort  held  as  stated  In 
the  sj^bns:  "AU  common-law  roles  as  to 
the  dlsQoallflcation  of  Judges  give  way  to 
the  stem  role  of  necessity,  pennltUng  one 
to  act  Judicially,  though  he  woold  be  dls- 
qoallfled  otherwise  If,  were  he  not  to  act, 
there  would  be  no  trlbonal  to  famish  a  rem- 
edy for  the  case  in  hand.**  In  Bliss  v.  GalUe 
Bros.  Oo^  140  Midi.  601,  113  N.  W.  317,  12 
Ann.  Cml  618,  the  court  says:  "It  Is  well 
established  that  the  rule  of  disqualiflcation 
of  Judges  must  yield  to  the  demands  of  ne- 
cessity, as,  for  example,  In  cases  where  ap- 
plied, it  would  destroy  the  only  tribunal  in 
whicdi  relief  could  be  had.  See  cases  col- 
lected in  23  Cyc.  581,  note  76."  Iu  Phila- 
delphia T.  Fox,  supra,  Justice  Sharswood 
says:  "My  brother  Hare  and  myself  were 
both  members  of  the  society,  and  would 
gladly  have  excused  ourselves  from  taking 
any  part  In  the  decision,  but  it  was  Impos- 
sible. Without  one  of  us,  at  least,  there 
could  hare  been  no  coort  We  heard  and 
tried  the  case  In  favor  of  the  society,  and 
that  Judgment  was  affirmed  by  this  court 
*  *  *  The  true  rule  unquestionably  is 
that  wherever  it  becomes  necessary  for  a 
Judge  to  sit,  even  where  he  has  an  Interest, 
where  no  proTlslou  Is  made  for  calling  an- 
other In  or  where  no  one  else  can  take  his 
place,  it  is  his  duty  to  hear  and  decide,  how- 
ever disagreeable  It  may  be.  The  righte  of 
the  other  parties  require  it"  The  same  rule 
obtains  in  the  English  courts.  Dimes  v. 
Grand  Jonction  B.  B.,  8  H.  of  L.  Cases,  769; 
Thelluson  v.  Bendlesham,  7  H.  of  L.  Cases, 
429;  11  Eng.  Reprint,  172.  Decisions  of 
other  states  might  be  cited  sustaining  the 
role  as  stated  above,  but  we  deem  It  unneces- 
sary. The  objection  to  the  qualification  of 
three  of  the  Judges  of  this  court  to  act  In 
this  case,  if  sustained,  would  disqualify  a 
majority  of  the  court  Section  7,  art  5,  of 
the  Constitution  of  tlils  state  declares:  "A 
majorl^  of  the  Judges  of  the  Supreme  Court 
shall  be  necessary  to  form  a  quorum,  or  to 
pronounce  a  decision,  but  one  or  more  of 
said  Judges  may  adjourn  the  court  from  day 
to  day  or  to  a  day  certain."  If  three  of 
the  Judges  of  this  court  are  disqualified,  the 
remaining  two  are  powerless  to  pronounce 
a  decision  upon  the  rights  of  the  parties  In 
this  case.  Neither  the  Constitution  nor  any 
law  of  this  state  provides  for  the  callii^  In 
of  a  Judge  of  another  court  or  member  of 
the  bar  to  act  In  the  place  of  a  disqualified 
member  of  this  court  A  clearer  case  of  ab- 
solute necessity  on  the  part  of  the  Judges 
to  act  could  hardly  be  conceived.  Under 
any  other  rule,  the  parties  to  this  controver- 
sy woold  be  without  a  forom  In  whldk  thdr 
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respectlre  rights  could  be  determined.  Every 
dnmit  judge  of  the  etate  ia  equally  Inter- 
ested with  the  members  of  this  court  in 
the  question  of  pending  Judicial  elections. 
In  view  of  the  conclusion  reached,  the  ques- 
tion under  discussion  becomes  of  little  Im- 
portance to  the  defendant  who  enters  the  ob- 
jection. Bnt,  even  if  our  conclusion  had 
been  the  reTerse,'  the  rule  of  necessity  would 
have  been  the  same,  and  we  should  have 
felt  compelled  to  disregard  the  objections 
and  render  a  decision.  Had  we  declined  to 
act  In  such  case,  plalntiir  would  have  been 
without  a  remedy,  and  defendant,  whether 
hla  prop<»ed  acta  were  legal  or  lU^xU,  would 
be  out  of  reach  of  the  law,  and  would  be  a 
law  unto  hlmsdfl  In  sndi  cases  the  rule  of 
dlsquallflcatifm  of  Judges  Is  deemed  of  less 
importance  than  the  denial  of  the  constitu- 
tional right  to  a  fomm  In  whicb  rights  may 
be  adjudicated.  And,  howerw  embarrasalDg 
the  situation  may  be  to  us,  we  are  unani- 
mously of  opinion  that  this  court  should  not 
abdicate  its  functions  and  duties  in  any 
case,  where  such  action  would,  in  effect,  de- 
prive the  citizen  of  his  constitutional  rights. 

The  only  question  presented  upon  the  mer- 
its is  whether  a  judicial  election  should  be 
held  under  the  Constitution  and  laws  of 
this  state  in  the  month  of  November,  1812. 
It  Is  plaintiff's  contenticni  that,  under  the 
Constltntlon  of  tiUs  state,  no  Judicial  elec- 
Uon  can  be  held  txeept  at  a  time  provided 
by  legislative  enactment,  and  this  court  so 
held  in  State  ex  reL  McGee  v.  Gardner,  8 
B.  D.  S53,  H  N.  W.  60a  Section  24  of  the 
Bnabling  Act  i»ovldes:  "Ttat  the  ccmstlta- 
tional  convenUons  may  by  ordinanoe  provide 
for  the  elecUtm  of  officers  fbr  full  state  gov- 
enanentM  Indudtng  members  of  the  Legisla- 
tnres  and  B^cvesentativeB  m  the  I1fty>Hr8t 
Oongress  •  *  •  and  when  such  state  has 
been  admitted  Into  the  Union  •  •  •  Uie 
offioen  of  the  state  govemmentB  framed  In 
pnrsnance  of  said  GonstitaUcHis  •  •  • 
shall  proceed  to  ezeirise  all  the  functions  of 
state  officers.".  Section  19,  art  26,  of  the 
Schedide  and  Ordinanoe  adopted  by  the  con- 
stltntUmal  bonventlim,  provides:  *^he  Judg- 
es of  the  8ai»eme  Oout  and  circuit  courts 
shall  hold  th^  offlces  until  the  flzst  Tues- 
day after  the  first  Uonday  In  January  A.  D. 
1894,  at  12  o'clock  m.  and  until  thdr  sucoe^ 
sors  are  elected  and  qualified,  subject  to  the 
provi8i<mB  of  sec,  26  of  art  5  of  the  Oon- 
stitutlon."  Section  26,  art  6,  of  the  Constl- 
tntlon provides:  "Juries  of  the  Supreme 
Court,  circuit  courts  and  county  courts  shall 
be  chosen  at  the  first  election  held  under  the 
provisions  of  this  Constitution,  and  there- 
after, as  provided  by  law,  and  the  Legisla- 
ture may  provide  for  the  election  of  such  of- 
ficers on  a  different  day  from  that  on  which 
an  election  is  held  for  any  other  purpose  and 
may  for  the  purpose  of  making  such  provi- 
sions, extend  or  abridge  the  term  of  office 
for  any  of  such  Judges  then  holding,  bat  not 


In  any  case  more  than  six  months.**  Plain- 
tiff's couus^  contends  that  section  10,  art 
26,  of  the  Schedule  and  Ordinance,  relates 
exclusively  to  the  terms  of  officers  chosen  at 
the  first  election  nnder  the  Constitution; 
that  this  first  term  of  Judicial  office  alone  is 
subject  to  the  provisions  of  section  26,  whldi 
provides  that  the  Legislature  may  "extend  or 
abridge  the  term  of  office  for  any  of  such 
Judges  then  holding,  but  not  In  any  case  for 
more  than  six  months,"  and  should  be  held 
to  confer  upon  the  Let^slatnre  constitutional 
authority  to  extend  or  abridge  tdie  term  of 
office  of  the  judges  chosen  at  the  first  elec- 
tion held  under  the  Constitution,  and  none 
others.  Counsel  further  contends  that,  after 
the  expiration  of  the  terms  of  the  first  Judg- 
es elected  under  the  Constitution,  the  Leg- 
islature was  without  power  to  act  under 
this  clause  of  the  Constitution,  and  that  the 
terms  of  office  of  Judges  thereafter  elected 
con  neither  be  extended  nor  abridged  by  1^- 
Islatlve  enactment  The  decision  of  this 
court  In  State  ex  reL  McGee  v.  Gardner,  su- 
pra, was  handed  down  F^mary  24,  1893,  In 
which  It  was  held  that  until  the  L^Eisla- 
ture  had  made  provision  for  Judldal  elec- 
tion none  could  be  legally  hdd.  Thereupon 
the  legislative  assembly,  being  then  in  ses- 
sion, enacted  cbaptw  84,  Laws  of  1883,  ap- 
proved March  4,  1898,  authorising  the  n^ 
Judicial  etoetlon  to  he  held  In  November, 
1893,  and  every  six  years  thereafter,  and 
providing  that  the  Judges  so  elected  should 
qualify  and  enter  upon  their  duties  in  Jan- 
uary, 1894.  This  enactment  flxlns  the  time 
of  Judicial  elections  did  not  attempt  to  ex- 
totd  or  abridge  Judicial  twms  ot  office,  but 
the  act  did  fix  the  Judicial  election  at  a  tlm» 
other  than  that  on  wbU^  general  dectlons- 
vrere  hdd  In  the  state.  It  appears  to  be 
connsd's  contuitlon  that  the  Legislature 
having  onoe  acted  under  this  provision  of 
the  Ccmstltution  anthorlslng  the  fixing  of 
the  Judicial  Section  at  a  Ume  other  than 
the  general  election,  the  spedfie  legislative 
power  thus  granted  has  bem  exhausted,  and 
may  not  again  be  ontdsed.  In  this  we 
think  counsel  are  clearly  In  error.  The  rule 
that  a  constitutional  tietm  of  office  may 
nether  be  extoided  nor  abridged  by  legis- 
lative enactmoit  must  be  presumed  to  have- 
bem  known  and  acted  upon  by  the  e(mstlta' 
tional  convention  Itsdf.  The  constitutional 
convention  In  Its  wisdom  saw  fit  to  anttKw* 
Ize  a  specific  departure  from  this  rule  to  ac- 
complish a  qtedfic  purpose  named. 

[2]  The  particular  thing  the  Legislature 
could  not  have  done  without  this  authority 
was  to  extend  or  abridge  the  constitutional 
term  of  Judicial  office,  and  It  Is  clear  to  our 
minds  that  the  purpose  of  the  latter  clause 
of  section  26,  art  6,  was  not  to  authorize  the 
fixing  of  the  date  of  Judicial  elections,  bnt 
to  authorize  the  Legislature  to  lengthen  or 
shorten  a  Judldal  term,  should  they  deem  It 
expedient  so  to  do,  to  accomplish  the  pur-^ 
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pose  of  flzliic  a  date  txa  Judicial  cHecOoiiB 
dlfferaot  from  that  on  wbidi  an  election  it 
beld  for  an7  othra  purpose.  The  preceding 
portbHi  of  section  26,  art.  ^vscrlbes  the 
time  9t  judicial  ejection  as  the  flrat  elec- 
tion hdd  under  this  Constitution,"  and  there* 
after,  "as  provided  hj  law  *  *  *  aa  turo- 
Tided  in  the  following  clauses  ot  this  see- 
tton.**  The  power  to  "provide  by  law,**  and 
to  determine  when  judicial  electioiw  sbalt  he 
held,  is  thus  vested  in  the  L^^lature  with 
no  limitations  except  such  as  may  be  found 
In  the  Gonstttntlon  Itself,  and  we  find  none. 
It  follows  that  the  power  to  fix  the  time  of 
Jndldal  elections  la  a  continuing  one,  and 
mar  be  exercised  as  In  the  wisdom  of  the 
f<gl8latnre  may  aeon  best  toe  the  public 
good. 

[3, 4]  In  an  attempted  . exercise  of  this 
power,  the  Legislature  enacted  chapter  118, 
Laws  of  1901,  whlcih  provides:  "Sec.  1.  At 
the  general  election  In  1904,  the  judges  of 
the  Suiffeme  Court  and  circuit  courts  shall 
be  chosen  for  the  term  next  succeeding  the 
term  for  which  the  said  judges  are  then  serv- 
ing. The  term  of  the  supreme  judges  elected 
In  1899  shall  be  six  years  and  six  months, 
and  the  term  of  their  successors  shall  be  six 
years  and  six  months  •  *  *  and  the 
election  of  the  suiveme  •  *  *  judges 
thereafter,  shall  be  held  at  the  time  of  the 
general  election  next  preceding  the  expira- 
tion of  their  reQ>ectlve  terms  of  office. 
*  •  ***  It  is  plalntlfrs  contention  that 
this  act  la  unconstitutional,  in  that  It  at- 
tempts to  fix  the  terms  of  the  Judges  thai 
serving  and  of  their  successors  to  be  elected 
at  ttte  election  to  be  held  in  1904,  each  as 
six  years  and  six  months.  It  seems  dear  to 
oor  minds  that  the  main  purpose  of  this 
oiactment  was  to  fix  the  date  of  judicial 
elections  thereafter  to  be  held,  and  the  at- 
tampted  extension  of  the  constitutional  term 
ot  office  was  incidental  to  that  purpose. 
That  the  L^ialature  intended  to  fix  a  date 
for  judicial  elections  Is  apparent  beyond 
controversy.  It  is  the  duty  of  the  court,  if 
possible,  to  ascertain  and  give  effect  to  the 
latent  and  purpose  existing  In  the  legisla- 
tive mind.  At  what  time,  and  in  what  year, 
did  thri  leglslaUve  assembly  understand  and 
intend  that  judldal  electlona  should  be  held? 
In  seddiv  to  ascertain  this  thought  and  this 
purpose^  it  aei^ns  to  ua  wholly  immaterial 
vbetfter  that  part  of  the  act  att«nptli«  to 
extend  the  conatltatlonal  term  to  six  years 
and  six  months  be  held  constitutional  or  un- 
consttttttionaL  The  two  periods  of  six  years 
snd  six  months  each  may  at  least  serve  to 
fix  and  to  ascertain  and  determine  the  par- 
ticular year  in  which  the  L^slature  under- 
stood aad  declared  that  sodi  election  should 
be  held.  This  legislative  enactment  declares. 
In  dEectp  that  18  yean  aftor  the  election  of 
1899  a  Judicial  election  ahall  be  held,  with 
an  iotervenliv  election  to  be  held  in  1904. 


And.  even  oonCedlni;  that  the  Legislature  is 
without  power  to  enlarge  the  constitntlonal 
tana  ot  offlc^  1^  result  la  the  same.  The 
members  of  the  court  elected  In  1889  have 
semd  f(tt  six  years  and  six  months.  Their 
successors  who  were  duly  elected  In  iSM 
have  served  six  years,  and  are  l^al  incnm- 
bents  of  the  office,  whose  places  can  in  no 
event  be  filled,  except  at  a  judicial  election 
provided  by  law.  It  follows  that  the  ques- 
tion of  the  constitutionally  of  those  provi- 
sions of  the  act  which  attempt  to  extend 
the  terms  of  office  becomes  wholly  immateri- 
al, and  need  not  be  further  considered  in 
this  case.  We  are  firmly  persuaded  that  by 
this  enactment  it  was  the  purpose  and  in- 
tent of  the  Legislature  to  provide  for  a  ju- 
dicial election  to  be  held  at  the  general  elec- 
Uon  in  1912. 

For  the  reasons  stated,  the  demurrer  to 
the  petition  Is  sustained,  and  the  motion  to 
quakh  the  proceeding  is  granted. 


McCOOK  COtrNTT  v.  BUHSTAD  et  sL 

(Supreme  Court  of  South  Dakota.    Oct.  25, 
1912.) 

1.  Costs  (J  299*)— Liabilitt  or  Complain- 
ani^Maiicious  Pbosecutiok. 

Under  JuBticei  Code,  (  117,  providing  that 
a  justice  or  committiiv  magistrate  may,  upon 
the  filing  of  an  informaUon  or  complaint,  re- 
quire the  filing  of  an  undertaking  to  secnre 
costs  if  it  shall  be  adjadged  that  such  profle- 
cotion  was  maJidons  or  without  probable  caoae, 
and  Code  Cr.  Proc  (  14S,  providing  that,  npon 
the  discharge  of  defendant  in  a  preliminary 
examination  for  a  pablic  offense,  the  magis- 
trate, on  finding  the  prosecution  was  malidoos 
or  without  proKible  cause,  may  tax  the  costs 
against  the  complaining  witness,  no  recovery  of 
the  costs  and  ezpenaes  of  a  prosecntion  for 
rape  In  which  the  accased  waa  secured  by  a 
requisition  from  another  state  could  be  had 
against  the  complainant,  though  by  his  consont 
the  affair  was  settled  by  the  marriage  of  his 
daughter  to  the  accused,  where  there  waa  no 
showing  that  the  charge  waa  malidons  or 
without  probable  came. 

[Ed.  Note.— For  other  casea,  see  Costs,  Cent 
Dig.  {{  U41,  U42;  Dec  Dig.  |  299.*] 

2.  GolfTBAOIS   ({  75*}— COHBIDKBAIION— Feb- 
VOBHAVOB  OF  OlflOUL  DUTT. 

The  complainant  could  not  be  charged  on 
a  contract  given  by  him  to  pay  such  costs  If 
the  accused  was  brought  back  for  trial  and  the 
marriage  between  him  and  the  complainant^s 
daughter  took  place,  as  it  was  the  duty  of  the 
state's  attorney  to  have  procured  such  requisi- 
tion and  the  return  of  the  accused  without  re- 
quiring the  execution  of  the  undertaking,  irtilcb 
was  therefore  without  conalderation. 

fEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  278-285;  Dec.  Dig.  i  76.*] 

Appeal  from  Circuit  Court,  McOook  Coun- 
ty ;  Jos^  W.  Jones,  Judge. 

Action  1^  McCook  County  against  Ed.  J. 
Bnrstad  and  anotbv.  From  a  jud^ent  ms- 
talnlng  a  demurrer  to  the  complaint,  plain- 
tiff appeala.  Affirmed. 
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B.  H.  Wilson,  of  Salem,  for  appellant 
Kraose  A  Kraose.  of  Dell  Baplds,  for  re- 
spondents. 

HcCOY.  P.  J.  [1]  Plaintiff's  complaint,  in 
substance,  alleges  that  defendant  Bd.  J.  Bur- 
Btad  made  complaint  in  due  form  of  law  be- 
fore a  Justice  of  the  peace  of  McCkxA  coimty 
charging  one  Schmidt  wiUi  having  committed 
the  crime  of  rape  upon  a  daughter  of  said 
defendant  under  the  age  of  18  rears;  that 
said  Schmidt  was  then  in  the  state  of  Cali- 
fornia, and  said  defendant  requested  the 
state's  attorney  of  said  comity  to  procure  a 
requisition  for  the  return  of  said  Schmidt  to 
this  state,  to  the  eaA  that  be  might  be  prose- 
cuted for  said  criminal  offense;  that  there- 
upon the  said  state's  attorney  informed  de- 
fendants that.  If  said  Schmidt  were  so  re- 
turned. It  would  not  result  in  a  prosecution, 
but  in  the  marriage  of  the  daughter  of  de- 
fendants to  said  Schmidt,  and  fliat  said 
Schmidt  could  not  be  prosecuted  without  the 
evidence  of  the  daughter,  and  that  he  would 
not  proceed  in  the  matter  of  procuring  said 
requisition,  unless  security  for  costs  were 
given  to  save  the  said  county  harmless  from 
costs  and  expense,  whereupon  defendants  ex- 
ecuted an  undertaking  in  due  form  of  law 
agreeing  to  pay  all  costs  and  expense  of  said 
requisition  in  case  the  said  Schmidt  was 
brought  back  for  trial  and  a  marriage  shopld 
take  place  between  htm  and  said  daughter  of 
defendants;  that  at  the  time  of  the  execu- 
tion of  said  undertaking  and  as  an  induce- 
ment to  said  state's  attorney  to  Incur  the  ex- 
pense of  said  requisition  the  said  defendants 
represented  that  said  daughter  was  enceinte 
by  said  Schmidt,  and  that  they  had  full  con- 
trol of  said  daughter,  and  that  they  would 
not  consent  to  her  marriage  with  said 
Schmidt;  that  thereafter  the  said  requisition 
was  procured,  and  said  Schmidt  returned  to 
the  state  of  South  Dakota,  and  a  preliminary 
bearing  had  before  said  justice  of  the  peace, 
and  sdld  Schmidt  held  and  bound  over  by 
undertaking  to  appear  at  the  next  term  of 
the  circuit  court  to  be  held  In  and  for  said 
county ;  that  at  the  next  term  of  the  circuit 
court  said  state's  attorney  made  and  filed  an 
information  against  said  Schmidt,  charging 
blm  with  the  crime  of  rape,  and  th&t  before 
the  trial  of  said  action,  and  after  all  the 
costs  and  expense  of  said  requisition  had 
been  Incurred,  the  defendants  wrongfully  and 
unlawfully  consented  to  said  marriage  of 


tbelr  daughter  to  said  Schmidt,  and  that 
said  marriage  could  not  have  tak^  place 
without  the  consent  of  defendants,  the  said 
daughter  then  being  a  minor  under  the  age 
of  18  years ;  that  defendants  well  knew  that 
said  prosecution  could  not  proceed  without 
the  evidence  of  said  daughter;  that  the  at- 
torneys for  said  Schmidt  notified  said  state's 
attorney  that  they  would  object  to  the  evi- 
dence of  said  daughter,  she  then  being  the  . 
wife  of  Sc^mldtf  and  that  the  said  state's  at- 
torney was  compelled  to  dismiss  said  prose- 
cution; that  plaintiff,  said  county,  neces- 
sarily paid  out  and  expended  in  the  procur- 
ing of  said  requisition  and  the  returning  of 
said  Schmidt  to  this  state  the  sum  of  $324.50, 
no  part  of  which  has  ever  been  repaid  by  de- 
fendants to  plaintiff,  although  having  been 
requested  so  to  do. 

To  this  complaint  the  defendants  lnter[>o»- 
ed  a  demurrer  on  the  ground,  among  others, 
that  it  did  not  state  facts  snCBdent  to  con- 
stitute a  cause  of  action  against  defendants 
or  either  of  them.  The  court  sustained  the 
demurrer,  and  plaintiff  duly  excepted,  and 
now  urges  the  said  ruling  of  the  court  as 
error.  We  are  of  the  opinion  the  learned 
trial  court  ruled  correcUy.  There  is  nothing 
in  Qie  complaint  to  show  that  the  said  charge 
against  Schmidt  was  malicious  or  without 
probable  cause,  so  as  to  bring  the  giving  of 
such  undertaking  within  the  provisions  of 
the  statute  of  this  state  with  reference  to 
the  giving  of  security  for  costs  by  the  prose- 
cutor in  criminal  cases.  Section  145,  Code 
Grim.  Pr.;  section  117,  Justices  Code. 

[2]  The  said  undertaking  was  a  contract 
wholly  without  consideration.  It  was  com- 
mendable on  the  part  of  the  state's  attor- 
ney to  save  his  county  from  all  unneces- 
sary expense  in  thb  matter  of  a  criminal 
cause,  but  nevertheless,  under  the  facts  of 
this  case,  it  was  his  plain  duty  to  have 
procured  said  requisition  and  the  return 
of  said  Schmidt  without  requiring  defend- 
ants to  execute  said  undertaking.  Con- 
tracts given  under  such  drcumstancea  are 
generally  held  to  be  without  considera- 
tion. 9  Cye.  847;  11  Cyc.  287.  The  con- 
sent of  defendants  to  the  marriage  In  ques- 
tion. Instead  of  being  wrongful  and  unlaw- 
ful, was  commendable.  It  saved  the  daugh- 
ter from  shame  and  humiliation,  and  made 
legitimate  her  child.  It  also  saved  the  coun- 
ty the  further  expense  of  the  prosecution. 

The  order  and  Judgment  appealed  firom  Is 
affirmed. 
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TOWN  OF  WELLS  T.  SULUVAN. 
^Supreme  Court  of  BOnnesota.  Not:  22, 1912.) 

(BvUabua  &tf  <k«  Court.} 

WiTNKBSEB    (I  287*)— GBOSS-EXAUINATZON— 

Redirect  Examination. 

Where  a  witness  on  cross-examination  ad- 
mits that  he  is  not  friendly  to  one  of  the  par- 
ties, it  is  not  proper  on  redirect  examination 
to  show  by  him  why  he  was  tufriendly.  Held, 
upon  the  facts  disclosed  by  the  record  herein, 
that  the  admlB^on  of  raeh  evidence  was  rever- 
sible  error. 

[Bd.  Note.— For  other  cases,  see  WitnesMS, 
Cent.  Dig.  tS  930,  1000-1002;  Dec.  Dig.  S 
287.*] 

Appeal  from  District  Court,  Rice  County; 
Arthur  B.  Childress,  Jn^. 

Action  by  tlie  Town  of  Wells  against 
Stephen  A.  Sullivan.  Judgment  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.  Order  revwsed,  and  new 
trial  granted. 

Anson  L.  Keyes,  of  Faribault,  for  appel- 
lant. B.  H.  Gipson,  of  Faribault,  for  re- 
aponOent. 

START.  C.  J.  This  action  was  brought 
In  the  district  court  of  the  county  of  Rice 
to  enjoin  the  defendant  from  obstructing  an 
alleged  highway  over  his  land.  A  control- 
ling issue  on  the  trial  of  the  case  was 
whether  there  was  a  public  road  at  the  locus 
in  quo.  This  question  was  submitted  to  a 
jury,  and  a  verdict  returned  that  there  was 
such  a  highway.  The  other  Issues  were  de- 
termined by  the  trial  judge  In  favor  of  the 
plaintiff,  and  judgment  was  ordered  for  It. 
Tliereupou  the  defendant  made  a  motion  for 
a  new  trial  on  the  ground  of  an  alleged 
error  of  law  committed  on  the  trial,  which 
was  duly  excepted  to.  The  motion  was  de- 
nied, and  the  defendant  appealed  from  the 
order  denying  his  motlcm. 

There  Is  here  no  settled  case  containing 
all  of  the  evidence,  but  a  bill  of  exceptions 
s'howing  the  alleged  error,  and  which  con- 
tains, as  certified  by  the  trial  judge,  "all 
of  the  evidence  and  proceedings  necessary  to 
explain  it,  and  relevant  to  the  matters  there- 
in objected  to,  or  relevant  to  said  matters." 
It  appears  from  the  record  that  no  legal  pro- 
ceedings were  ever  liad  In  reference  to  the 
laying  out  of  the  allied  highway,  and  that. 
If  in  fact  the  locus  In  quo  was  a  public  high- 
way, it  was  such  by  reason  of  a  dedication 
thereof  by  the  owner  of  the  land.  The 
plaintiff  called  a  witness,  Peter  Orth,  who 
gave  material  testimony  tending  to  show  such 
a  dedication.  On  his  cross-examination  he 
was  asked  as  to  bis  feeling  toward  the  de- 
fendant, whether  It  was  friendly  or  not. 
The  witness  answered:  "I  don't  like  his  way 
of  dealing;  that  Is  all  the  feeling."  On  his 
redirect  examination  he  was  asked  and  per- 
mitted to  answer,  over  the  objection  and  ex- 
ception of  tlie  defendant,  a  question  as  fol- 
lows: **Q.  If  yonr  feeling  is  unfriendly. 


why  is  it  unfriendly  ?*•  •'A.  I  can  do  it  In 
five  minutes.  It  is  about  1903  he  owed  me 
some  money.  Well,  I  was  trying  to  get  the 
Interest  from  him.  I  got  some  the  second 
year,  and  that  was  all  I  got  In  six  or  seven 
years.  Well,  the  thing  went  on.  I  used  to 
send  falm  letters,  and  I  used  to  go  to  his 
house.  I  watched  every  time  be  came  to 
town.  He  would  slip  out  on  the  road  when 
he  noticed  me  coming.  Well,  I  didn't  get 
nothing  out  of  him  at  all.  I  gave  the  notes 
to  the  bank.  He  didn't  pay  any  attention 
to  the  bank.  When  it  was  getting  a  long 
delay,  I  gave  it—I  gave  it  to  a  lawyer,  with 
object  to  begin  action  against  him.  Tliat 
was  two  years  ago  last  spring.  Well,  the 
next  thing,  I  think,  the  statement  that  he 
made  ttiat  he  didn't  owe  me  a  dollar;  that 
he  had  every  dollar  paid,  and  the  last  pay- 
ment was  made,  and  he  had  witnesses  and 
he  paid  it  the  last  time.  He  didn't  have  it 
paid.  I  bad  the  note,  and  he  had  no  re- 
ceipt, and  still  lie  had  the  nerve  to  say  he 
had  paid  every  dollar.  At  the  fall  term  of 
court  I  got  a  judgment  against  him  for  over 
¥400.  He  never  appeared;  at  last  I  had  to 
sue  him  to  get  the  money  out  of  tiim." 

The  trial  court  gave  tlie  defendant  pw- 
mission  to  make  his  statement  as  to  tbls 
matter;  bat  he  made  asms,  nor  was  the 
witness  cross-examined  as  to  hia  testimony 
given  In  response  to  the  question  objected 
to.  The  defendant,  as  a  witness  on  bis  own 
t>ehalf,  gave  competent  and  material  testi- 
mony tending  to  show  that  the  locus  in  quo 
was  not  a  public  highway,  by  dedication  or 
otherwise.  The  ruling  of  the  trial  court  In 
receiving  the  testimony  objected  to  is  the 
only  question  presented  by  the  record  for 
our  decision.  The  ruling  was  clearly  er- 
roneous; but  the  question  here  is:  Was  it 
prejudicial  error?  '  State  v.  Klght,  lOO 
Minn.  371,  119  N.  W.  66.  The  evidence  Ob- 
jected to  and  received  was  of  a  character 
naturally  and  obviously  tending  to  prejudice 
the  Jury  against  the  defendant,  and  discred- 
it blm  and  his  testimony.  The  ruling  was, 
therefore,  reversible  error,  unless  It  appears 
from  the  record  that  It  did  not  prejudice  tb.e 
substantial  rights  of  the  defendant. 

It  is  urged  In  effect  by  respondent  In  tliis 
connection  that  inasmuch  as  the  record  does 
not  purport  to  contain  all  of  the  evidence 
given  on  the  trial,  there  being  no  settled 
case,  it  must  be  presumed  that  the  error,  if 
any,  was  harmless.  This  is  not  a  correct 
statement  of  the  law.  See  Dunnell's  Di- 
gest, S  7180.  But,  were  it  otherwise,  it 
would  not  be  applicable  to  this  case;  for  the 
court's  certificate  to  the  bill  of  exceptions 
negatives  any  presumption  that  there  was 
any  evidence  other  than  as  therein  stated. 
The  bill  of  exceptions  la  saflScient  to  pre- 
sent the  question  whether  the  error  was  prej- 
udicial. The  record  shows  that  the  testi- 
mony of  the  witness  Orth  and  that  of  the 
defendant  as  to  the  vital  issue  in  the  case, 
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the  dedication  of  the  alleged  public  way, 
was  conflicting,  and  that  the  natural  tend- 
ency of  the  evidence  erroneously  received 
was  to  prejudice  the  substantial  rights  of 
the  defendant.  While  a  new  trial  for  the 
erroneous  admission  of  evidence  should  be 
granted  with  caution,  and  in  no  civil  case 
where  It  fairly  appears  that  the  error  was 
not  prejudicial  to  the  substantial  rights  of 
the  appellant,  yet  we  are  constrained  to  hold 
upon  the  record  In  this  case  that  the  admis- 
sion of  the  evidence  complained  of  was  re- 
versible error. 
Order  reversed,  and  a  new  trial  granted. 


McBLBNET  et  aL  T.  DONOVAN  et  al. 
(Suprome  Oonrt  of  Minnesota.   Nov,  8,  1012.) 

(Bynahxta  hv  the  Court.) 

1.  Dkeds  (S  211*>—BvinENCB— Validity— Ca- 
pacity OF  GBANTOE— tJNDDI  iKFLtfBNCK. 

In  this  an  action  to  set  aside  a  deed  to  a 
danghter  of  the  grantor,  the  evidence  sustains 
tbe  finding  of  the  Jury  that  the  grantor  was 
competent,  and  also  that  no  ondue  influence 
was  exerted  npon  him. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  §8  637-647;   Dec.  Dig.  8  211.*] 

2.  EviDEKCE  .  (I  478*)— Opiwioh  Bvidknoc— 
Mkntaz.  Condition. 

A  witness  who  has  bad  bnslness  transac- 
tions with  a  person,  has  known  him,  and  ob- 
served and  talked  with  him,  may,  after  having 
detailed  the  business  had  and  observations 
made  of  such  person,  properly  give  an.  opinion 
concerning  his  mental  state. 

[Ed.  Note.— For  other  cases,  see  BTldence, 
Cent.  Dig.  II  2242-2244;  Dec.  Dig.  |  47a*] 

3.  Witnesses    (|    140*)  —  Oohpbienot  — 
Transactions  with  nnsoHS  Since  De- 

OBASBD. 

A  child  of  the  grantee  in  tbe  deed  songht 
to  be  set  aside  is  not  an  Interested  party,  pro- 
blbited  by  the  statute  from  testifying  to  con- 
versatioDs  between  the  deceased  grantor  and 
his  son. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SI  59S-618;  Dec.  Dig.  {  140.*] 

4.  Debdb  (S  196*)— Vai.iditt>— Pbebuicptionb 
—Relations  of  Fabties. 

The  jury  were  properly  instructed  that 
the  burden  was  on  plaintifF  to  prove  the  in- 
competency of  grantor  and  tbe  midue  influence 
alleged;  also  that  there  was  not  any  evidence 
of  fiduciary  relations,  or  relations  of  confidence 
and  tmst,  between  grantor  and  grantee,  that 
would  give  rise  to  the  presumption  that  undue 
Influence  had  l>een  nsed  by  or  in  behalf  of  the 
grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  18  587-593,  649;  Dec  Dig.  8  196.*] 

6.  Other  Asbionukntb  without  Merit. 

Other  assigned  errors  examined,  and  found 
wittiout  merit. 

^Additional  8vUabut  by  Editorial  Staif.) 

6.  Deeus  (I  203*)— Vaudity— Evidence. 

In  an  action  to  set  aside  a  deed,  there 
was  no  error  in  excluding  a  question  to  the 
attorney  who  prepared  the  deed,  whether  the 
frrantor  gave  any  reason  for  disinheriting  all 
his  children  and  giving  ail  his  property  to  one, 
and  reqoiring  witness  to  answer  whether  the 


grantor  stated  any  reason  vbj  he  made  the 
deed  at  that  time. 

[Ed.  Notev— For  other  cases,  see  Deeds, 
Cent  Dig.  K  602.  004-011 ;  Dec.  Dig.  I  203.*J 

7.  Appeal  and  Bbkor  ({  10^*)— Review— 
Harhless  Error- Instkdctions. 

In  an  action  to  set  aside  a  deed,  where 
the  questions  of  the  mental  capacity  of  the 
grantor  and  of  undue  influence  were  submitted 
to  the  Jury,  an  instmction  that,  when  the  jury 
had  returned  its  answers,  tbe  court  woald  go 
aU  over  the  case  and  determine  whether  the 
deed  should  be  set  aside,  and  it  wonid  be  In 
the  final  analysis  a  question  for  the  court,  but 
that  the  court  would  be  governed  by  the  an- 
swers the  jnry  made,  whether  the  facts  relat- 
ing to  those  questions  were  true  or  not,  was 
not  prejudicial  to  either  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4219;  Dec.  Dig.  |  1066.*] 

Appeal  from  District  Conrt,  Waseca  Coun- 
ty; Arthur  B,  Childress,  Judge. 

Action  by  Mary  Ann  McEleney  and  others 
against  Elizabeth  Donovan  and  another. 
From  an  order  denying  a  new  trial,  plaln- 
tifta  appeaL  Afiirmed. 

R.  T.  Boardman,  of  Minneapolis  (P.  Mc- 
Gov&ok  and  Henry  Gallagher,  both  of  Wase- 
ca, of  couDsel),  for  ai^lants.  John  Koo- 
nau,  E.  B.  Gtdlester,  and  Charles  SpUlane, 
all  of  Waseca,  for  respondents. 

HOI/T,  3,  Action  to  set  aside  a  conveyance 
on  the  ground  that  It  was  obtained  by  un- 
due Influence,  and  that  the  grantor  was  men- 
tally incompetent  at  the  time  of  Ita  execu- 
tion. Both  Issues  were  submitted  to  a  Jury, 
and  answered  In  defoidants'  favor.  The 
appeal  Is  from  an  order  defying  plalntllfa  a 
new  trial. 

Tbe  plaintiffs  are  three  daughters  of 
Michael  McGonagl^  the  grantor  In  the  deed 
sought  to  be  annulled.  Tbe  defendant  Eliza- 
beth Donovan  Is  bis  youngest  danghter,  and 
the  grantee  In  the  deed.  The  other  defend- 
ant is  her  husband.  The  grantor  died  I}e- 
cember  2^  1910,  at  the  age  of  SS  years,  lear- 
iug  four  sons,  four  daughters,  and  the  cMl- 
dren  at  a  deceased  son  aa  his  heirs.  As  the 
sons  started  out  for  themselves,  be  had  giv- 
en eadi  a  farm.  He  retained  the  200-aere 
farm  he  had  conducted  while  the  family  was 
growing  up,  and  had  evidently  detennlned 
to  give  that  to  his  four  daughtNS,  In  addi- 
tion to  9G00  given  to  each,  except  tbe  de- 
fendant Elizabeth,  who  then  received  only 
$300;  for  he  had  made  two  wills  and  a 
codicil  to  that  effect  The  first  will  was  made 
about  11  years,  and  the  codicil  to  tbe  sec- 
ond 2  or  3  years,  prior  to  his  d^tb.  His 
wife  died  12  or  13  years  beton  he  did,  and 
soon  after  he  rented  out  the  farm,  and  had 
made  his  home  with  defendant  for  tbe  last 
11  years  of  his  life  He  was  on  very  Mendly 
terms  with  all  the  diildroi,  and  made  them 
visits,  some  of  these  lasting  for  several 
months.  About  the  Ist  of  November,  1910, 
advancing  age  and  impaired  heart  action 
confined  blm  to  tbe  house.  Because  of  bron- 
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chial  trouble  and  the  weak  heart,  he  was 
for  the  most  part,  In  November  and  Decern* 
ber,  1910,  compellecl  to  sleep  in  a  chair.  On 
the  19th-  of  November  he  signed  a  deed  to 
the  land,  wherein  the  defesidant,  Elizabeth, 
was  grantee;  but  four  days  later,  becoming 
dissatisfied  because  he  had  made  no  reserva- 
tion for  himself  the  deed  In  suit  was  exe- 
cuted, wherein  it  was  stipulated  that  he 
should  have  |200  a  year  from  the  rent  of 
the  farm,  and  the  rent  of  one  40  should  go 
to  the  son  John,  who  was  mentally  weak, 
for  life. 

The  exraxB  as^gned  are:  That  the  ver- 
dict la  not  JUBtlfled  by  the  evidence,  and 
contrary  to  law;  erroneous  rulings  on  the 
admission  of  Ctftaln  testimony;  objectionable 
instructions  to  the  jnry;  and  refusal  to  ^ve 
a  reqaested  instruction. 

[1]  The  execution  of  the  deed  by  the  gran- 
tor was  one  of  the  questions  submitted  to 
the  Jury,  although  this  waa  alleged  in  the 
oomi^int  and  admitted  In  the  answer. 
Therefore  the  assignment  of  ema  that  tlw 
verdict  is  not  Justified  by  the  evidence  must 
be  confined  to  the  answers  given  to  the 
other  two  ques^ns  submitted,  viz.:  "Was 
Hldiad  McGonf^e  of  aufllclent  mental  ca- 
pacity to  make  a  deed  on  the  23d  of  Novem- 
ber. 1910?  Answer:  Tes.  If  yon  find  that 
mcliati  HcGonagle  did  execute  said  deed, 
and  was  of  mental  capacity  to  make  such 
deed,  was  said  deed  procured  by  undue  In- 
fiuence,  exerted  upon  him  by  defoidants, 
or  eitbn  of  them?  Answer:  No."  It  Is 
sufficient  to  say  that  his  attending  physician, 
present  at  the  time,  and  another  physician 
of  bis  acquaintance  who  saw  him  at  about 
the  days  on  which  the  deeds  were  executed, 
tlie  two  different  attorneys  whom  he  con- 
sulted about  the  transaction,  and  who  pre- 
pared, witnessed,  and  took  the  acknowledg- 
ment of  the  deeds,  testify  to  his  mental  com- 
petmcy  to  transact  tUs  business.  These  are 
also  corroborated  by  neighbors,  attending 
nurses,  and  acquaintances.  To  be  sure, 
there  Is  evidence  from  plaintiffs,  two  sons, 
and  one  or  two  other  persons,  that  the  gran- 
tor, upon  the  19th  and  23d  of  November,; 
1910,  wvs  In  a  stupor,  did  not  take  notice  of 
what  was  being  done,,  and  did  not  recognize 
those  about  him.  We  cannot  escape  the  con- 
viction, after  a  careful  reading  of  the  evi- 
dence that  it  would  have  been  extremely 
difficult  for  a  Jury  to  have  reached  any 
other  condnslon  than  that  Mr.  McGonagle 
1^8  mratally  competent  to  transact  his  own 
bnsineiw  when  he  made  the  conveyance. 

The  same  may  almost  as  oonfldently  be 
asserted  In  support  of  the  Jury's  finding  ou 
the  proposition  of  undue  influence.  The  son, 
who  usually  assisted  fbe  grantor  in  Impor- 
tant transactions,  knew  of  the  deed  within 
a  day  or  two  after  it  was  made.  He  re- 
aMHUtrated  nelthw  with  his  father  nor  de- 
fendants. The  old  gentleman  bad  made  his 
home  with  defendants  for  more  than  11 
yeare  was  attached  to  the  children  in  the 


family,  knew  that  his  youngest  daughter  and 
her  husband  had  had  slduiess  and  financial 
reverses  to  contend  with,  and  It  was  not 
strange  that  he  should  come  to  the  conclu- 
sion that  this  daughter  was  in  more  need 
of  his  bounty  than  the  other  children.  That 
defendants  may  have  been  anxious  to  get 
the  farm  is  undoubtedly  true;  also  that 
they  were  not  eager  to  start  the  storm, 
which  was  sure  to  come  when  the  other 
children  ascertained  what  had  been  done,  by 
telling  tiiem  about  it;  but  this  desire  and 
secrecy  does  not  necessarily  prove  that  un- 
due influence  was  used.  The  Jury  having 
found,  on  conflicting  evidence  that  no  un- 
due Influence  was  used  by  either  of  defend- 
ants, and  this  having  been  approved  by  the 
trial  court,  we  are  clear  that  the  record  does 
not  Justify  us  in  disturbing  sucSx  finding. 

[2, 1]  The  errors  assigned  as  to  rulings  on 
the  admission  of  testimony  do  not  appear 
substantial.  Thus,  on  objection,  the  attor- 
ney who  prepared  the  deed,  when  called  as  a 
witness  by  plaintiffs,  was  not  permitted  to 
answer  the  question:  "Did  he  give  any  rea- 
son for  disinheriting  all  his  cbildreo,  and 
giving  all  his  property  to  one?"  But  he  was 
required  to  answer  this,  which  appears  to 
us  a  more  proper  question:  "Did  he  state 
any  reason  ;why  he  made  the  deed  at  this 
time?"  Witnesses  who  had  known  the  gran- 
tor for  a  long  time,  and  bad  had  business  or 
professional  transactions  with  him,  after  tes- 
tifying to  these,  were  permitted  to  express 
their  Judgment  as  to  his  mental  condition, 
and  we  think  rightly  so.  Woodcock  v.  John- 
son. 36  Hlnn.  217,  30  N.  W.  894 ;  In  re  Fin- 
ney's Will,  21  Minn.  280,  6  N.  W.  791,  7  N. 
W.  144. 

[3]  A  daughter  of  defendant  was  allowed 
to  testify  to  a  conversatl<»i  she  overheard 
between  the  grantor  and  his  son  Michael, 
over  plaintiff's  objection  that  she,  btiug  an 
interested  party,  could  not  testify  to  a  con- 
versation between  the  deceased  grantor  and 
his  son,  and  for  the  further  reason  that  the 
statute  prevente  the  son  from  refuting  her 
testimony.  In  40  Cyc.  p.  2285,  it  is  stated: 
"Nor  is  a  witoess  so  interested  as  to  be 
disqualified  m^ly  because,  as  heir  to  a 
living  party  to  the  suit,  he  may  ultimately 
share  in  the  property  to  which  the  suit  re- 
lates"—citing  Harraway  v.  Harraway,  136 
Ala.  409.  34  South.  836,  and  Boyd  v.  Boyd, 
163  lU.  611,  45  N.  B.  11& 

[5]  No  specific  mention  need  be  made  of 
any  other  rulings  assigned  as  error,  for  a 
mere  Inspection  of  the  record  proves  them 
devoid  of  merit. 

[7]  As  to  the  instructions  complained  of, 
one  Is  that  the  court,  after  stating  to  the 
Jury  that  the  questions  submitted  were  to 
be  answered  simply  by  "Yes"  or  "No,"  con- 
tinned:  "When  you  have  returned  your  an- 
swers, ttien  the  court  will  go  all  over  the 
evidence,  and  all  over  the  case,  and  deter- 
mine whether  or  not  the  deed  should  be  set 
aside.    It  will  be  In  the  final  analysis  of' 

Digitized  by  GooqIc 


308 


1S8  NOBTHWESTEBN  BEPOBTBR 


(UlUD. 


tb»  cam  ft  question  for  tbe  conrt  to  dedda; 
but  those  particalar  iBsnes  are  to  be  submit- 
ted to  the  jury  for  yoiir  detBrmlnatloii  first 
Of  conrs^  the  conrt  wUI  be  goTemed  by  the 
answers  that  the  ]ary  makes  to  these  par- 
ticular qnestlona  In  determining  whether  or 
not  the  facts  relating  to  ttiose  qneetlons  are 
true  or  not"  The  appellants  urge  that,  even 
Including  the  last  sentence,  they  were  pr^- 
ndlced,  because  the  Jury  were  virtually  told 
that  their  verdict  was  of  no  great  conse- 
queace  to  the  litigants,  because  the  court  wan 
the  final  arbiter.  It  Is  perhaps  as  difficult 
to  discern  tile  purpose  of  the  instruction  as 
to  point  out  wherein  either  litigant  was  prej- 
udiced thereby. 

[4]  The  court,  In  effect,  charged  that  the 
burden  was  on  plaintiffs  to  show  that  the 
grantor  was  not  of  sound  mind  when  the 
deed  was  executed,  as  wen  as  to  establish 
the  use  of  undue  Influence  In  Its  procure- 
ment, and  refused  to  glre  an  Instruction  that. 
If  they  found  that  a  relationship  of  con- 
fidence and  trust  existed  between  the  father 
and  daughter,  then  the  burden  would  fall 
on  defendants  to  show  that  the  daughter  took 
no  advantage  of  the  father  in  her  own  in- 
terest, and  not  on  plaintiffs  to  prove  that 
defendants,  or  either  of  them,  had  unduly  in- 
fluenced the  father,  or  that  he  Was  not  com- 
petent to  transact  any  business,  but  instead 
instructed  that  there  was  no  evlder-ce  of  any 
fiduciary  relations  between  the  father  and 
defendants. 

The  action  Is  to  set  aside  a  deed  on  the 
ground  that  the  grantor  was  not  competent 
to  transact  business  and  the  grantee  used 
undue  influence.  A  deed,  duly  witnessed  and 
acimowledged  by  a  grantor.  Is  proof  that 
whatever  title  the  grantor  had  and  purport- 
ed to  convey  vested  In  the  grantee,  without 
any  further  testimony  as  to  the  mental  con- 
dition of  the  grantor;  and  the  burden  Is  un- 
doubtedly on  the  one  who  seeks  to  have  the 
.deed  annulled  to  prove  the  facts  upon  which 
the  action  Is  predicated.  Counsel  admits  this 
general  rule,  but  contends  that  in  this  case 
certain  facts  and  circumstances  appeared 
which  shifted  the  burden  of  proof  to  the  de- 
fendants, and  the  court  should  have  so 
cliarged  the  Jury.  We  doubt  whether  any 
practical  gain  Is  made  in  the  administration 
of  Justice  by  the  adoption  of  a  rule  requir- 
ing a  Jury  to  atop  at  intervals  in  the  trial 
to  determine  which  litigant  wins  if  the  trial 
there  ends.  The  minds  of  Jurors  differ.  One 
may  conclude  a  fact  Is  proven,  when  the  oth- 
ers are  still  doubting  or  unconvinced.  In  .1 
certain  sense,  during  the  trial  of  the  case, 
the  burden  continually  shifts  or  changes,  in 
that  after  one  witness  has  testified  the  court 
or  jury  might  conclude  that.  If  there  was 
no  further  proof,  the  facts  testified  to  by  such 
witness  are  established;  but,  as  other  wit- 
nesses are  heard,  the  conclusion  first  ar- 
rived at  Is  overcome.  It  Is  also  true  that 
ihe  proof  of  certain  facts  In  a  trial  may  give 


rise  to  presnmptions  of  the  existence  of  an 
ultimate  fact  or  issue  necessary  to  establish, 
and  that,  unless  evidence  Is  then  adduced 
to  overcome  such  presumption,  the  case  ea&a. 
This  is  sometimes  referred  to  as  shifting  of 
the  burden  of  proof,  but  we  think  Improp- 
erly. 

The  fact  la,  the  burden  In  every  case  rests 
on  the  litigant  who  has  the  affirmative  of  on 
Issue  to  prove  it;  otherwise,  his  opponent 
wins.  It  seinns  neither  us^l  nor  proper 
to  Inquire  how  he  maintained  this  burden  at 
any  particular  stage  In  the  trIaL  The  im- 
portant consideration  la:  Where  Is  he  left 
when  all  the  evidence  Is  In?  Does  the  fair 
pr^onderance  thereof  then  establish  the  Is- 
sues he  by  his  pleadings  undertook  to  estnb- 
Ilsh?  Tyner  v.  Varlen,  97  Minn.  181,  106  N. 
W.  898,  Fischer  t.  Sperl,  94  Minn.  421,  103 
N.  W.  602,  and  Clarity  v.  Davis,  92  Minn. 
60,  99  N.  W.  363,  relate  to  wills,  where,  of 
course,  the  burden  la  upon  proponent  to  es- 
tablish the  will  by  proof  that  It  Is  the  act 
of  a  testator  who  was  then  capable  and 
competent;  but  we  do  not  think  the  effect 
of  these  decisions  is  to  support  appellants' 
contention.  In  an  action  of  this  kind  the 
burden  Is  always  on  the  plaintiff  to  prove  the 
undue  Influence  or  Incompetency  alleged.  Mr. 
Justice  Bimn,  in  Howard  v.  Farr,  11£  Minn. 
86,  131  N.  W.  1071,  said:  'There  is  no  rea- 
son for  not  applying  the  familiar  rule  that 
the  party  who  seeks  to  set  aside  a  solemn 
Instrument  like  a  deed  on  the  ground  of 
fraud  or  undue  Influence,  which  is  a  species 
of  fraud,  has  the  burden  of  proof."  Such 
is  also  the  rule  In  Prescott  r.  Johnson,  91 
Minn.  273,  97  N.  W.  S91,  Rader  v.  Rader,  lOS 
Minn.  139,  121  N.  W.  393,  and  Naeseth  v. 
Hommedal,  109  Minn.  153,  123  N.  W.  287. 

We  conclude  the  court  was  right  in  stat- 
ing to  the  jury  that  there  was  no  proof  of 
any  fiduciary  relations  between  grantor  and 
grantee  In  the  deed.  This  term  Is  sometimes 
used  as  equivalent  to  confidential  relations, 
but  perbaps  not  accurately;  for  the  former 
arise  from  some  trust,  either  voluntarily  as- 
sumed by  one  iwrson  toward  another,  or  by 
law  Imposed,  The  relation  between  parent 
and  child  Is  also  spoken  of  as  one  of  con- 
fidence and  trust  But  we  have  not  found 
or  been  directed  to  any  decision  holding  that, 
upon  It  being  shown  that  the  relation  of  par- 
ent and  child  exists  between  donor  and 
donee,  the  presumption  of  undue  infiuence 
follows.  The  existence  of  the  relationship  is 
an  important  factor  to  consider,  and  must 
cause  the  court  or  jury  to  carefully  scrutin- 
ize the  evidence,  to  see  whether  an  advau- 
tige  has  been  taken  by  the  donee  over  the 
donor  by  reason  thereof.  We  think  that, 
before  presumptions  of  undue  Infiuence  may 
be  drawn  from  the  fact  that  a  donee  Is  tlie 
child  of  the  donor,  it  must  apiKar  that  such 
donee  stood  to  the  donor  in  a  relation  oth- 
er than  the  ordinary  Intimate,  and  even  af- 
fectionate, relation  existing  between  parent 
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and  child.  It  must  be  Bbown  that  the  donee 
occupied  a  position  to  dominate  the  donor,  or 
exert  an  Influence  over  him,  by  virtue  of  be- 
ing intrusted  with  the  donor's  business  af- 
fairs. 

In  this  case  It  does  appear  that,  If  any  re- 
lationship of  trust  and  confldence  In  relation 
to  business  affairs  existed  between  the  fa- 
ther and  any  of  the  children,  such  child  was 
the  son  Michael,  who  was  informed  of  the 
deed  soon  after  its  execution.  The  defend- 
ants nerer  appeared  to  have  attended  to  the 
father's  business,  nor  to  hare  taken  charge 
of  any  of  his  valuable  papers,  nor  to  have 
advised  blm  in  regard  to  his  business  af- 
fiiirs.  The  Inference  is  strong  that  the  fa- 
ther had  not  leaned  so  much  on  the  daughter 
as  she  on  him.  The  dutiful  care  which  this 
daughter  rendered  her  father,  the  friendly 
assistance  In  the  matter  of  noting  down  what 
his  desires  were  when  bis  defect  of  speech 
prevented  others  from  fully  understandlns 
blm,  and  the  alacrity  with  which  she  and 
her  children  did  his  bidding  when  Informed 
that  be  wanted  to  deed  the  farm  to  ber,  fall 
short  of  showing  such  confidence  and  trust 
between  the  parent  and  child  that  a  pre- 
sumption of  undue  influence  arises,  under  the 
rale  announced  In  Aahton  v,  Thompson,  32 
Minn.  25,  18  N.  W.  918,  and  the  authorities 
generally. 

We  discover  no  prejudicial  error  in  the 
reirord. 
Order  affirmed. 


OBBICH  r.  PITTSBTTRGH  IBON  OBB  CO. 
(Supreme  Court  of  Wnnesota.   Nov.  15, 1912.) 

fSyUnlua  by  the  Court.) 
Pleading  (S  20*)  —  Altesnatitb  Ai,uaA- 

ZIONB. 

Allegationa  of  the  complaint  considered, 
and  Md,  that  tbey  do  not  come  within  the  rule 
that  where  the  complaint  alleges  in  the  alter- 
native two  Btatementfl  of  fact,  one  Bufiiclent  to 
constitute  a  cause  of  action  kdA  the  other  not| 
they  neatraliie  each  other.  The  complaint 
states  facts  ntfficient  to  constitute  a  cause  of 
action. 

[Ed,  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  t  43;  Dec  Dig.  {  20.*] 

Appeal  from  IHstrlct  Court,  St  IauIs 
County;  J.  D.  EaOga,  Judge. 

Action  by  Ttatj.  Grblch  against  the  Pitts- 
bun^  Inm  Ore  ComiMiny.  From  an  order 
overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.  Affirmed. 

Washburn,  Bailey  &  Mitchell,  of  Duluth, 
for  appellant  Theo.  HoUlster  and  Frank 
Hicks,  both  of  Duluth,  for  respondent 

STAET,  a  J.  Appeal  from  an  order  of 
the  district  court  of  the  county  of  St  Louis 
overruling  the  defendant's  demurrer  to  the 
complaint  The  here  material  all^attons  of 
the  complaint  are  to  the  effect  following : 

The  defendant,  at  tiie  times  her^  stated. 


operated  an  Iron  mine,  known  as  the  "Brunt 
Mine,"  near  Virginia,  In  this  state.  On  Oc- 
tober 2,  1911,  and  for  some  time  prior  there- 
to, the  plaintiff  was  in  the  employ  of  the  de- 
fendant In  the  mine  In  the  work  of  making 
gopher  holes,  which  was  done  by  making 
holes  in  the  bank  of  earth  which  covered  the 
ore,  large  enough  so  that  those  engaged  in 
the  work  could  crawl  therein.  The  holes 
were  so  excavated  and  extended  from  20  to 
30  feet  They  would  then  be  loaded  with  ex- 
plosives and  fired,  for  the  purpose  of  break- 
ing up  the  bank  so  that  it  could  be  removed. 
The  plaintiff,  while  engaged  In  such  work  at 
the  rear  of  a  hole  extending  Into  the  bauk 
some  15  feet,  heard  a  whistle  blown  in  the 
open  pit,  and  also  heard  other  employes  of 
defendant  call  to  blm  to  come  out  of  the  bole, 
as  a  blast  was  about  to  be  set  off  In  the  open 
pit.  Thereupon  be  Immediately  backed  out 
of  the  hole,  and  when  he  was  out  of  It  aud 
in  the  act  of  raising  himself  to  a  kneeling 
position,  an  explosion  occurred  at  that  mo- 
ment, and  dirt  and  rock  were  thrown  into 
his  face  and  eyes,  whereby  his  eyes  were 
permanently  injured  and  he  sustained  other 
serious  injuries.  It  was  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  to  fur- 
nish the  plaintiff  a  safe  place  In  which  to 
worl£,  and  to  warn  and  caution  him  of  the 
dangers  incident  to  his  work,  which  were  un- 
known to  him.  There  were  a  large  number 
of  men  In  the  employ  of  the  defendant  in 
the  open  pit  of  the  mine,  using  dynamite  and 
other  explosives;  and  to  do  the  work  with 
reasonable  safety  it  was  necessary  that  the 
defendant  have  some  person  who  should  have 
charge  and  supervision  of  the  use  and  han- 
dling of  the  explosives.  The  defendant  had 
no  snch  person  in  Its  employ,  but  allowed  a 
large  number  of  its  employes  enga^  in 
such  work,  who  used  explosives,  to  go  to  one 
central  point,  and  obtain  supplies  from  time 
to  time  as  they  needed  them,  without  super- 
vision or  oversight  from  any  one.  The  de- 
fendant provided  no  piace  within  the  pit 
where  Buch  explosives  should  be  k^t,  but 
allowed  and  permitted  the  men  who  used  the 
same  to  have  and  leave  the  same  about 
wlierever  tbey  saw  fit  It  was  the  custom 
in  the  mine,  during  the  time  the  plalntUT 
was  working  therein,  when  blasting  was  to 
take  place,  for  the  steam  shovel  to  sound 
several  blasts  with  Its  whistle,  and  for  em- 
ployes of  defendant  to  call  out  "Fire!"  in 
time  to  permit  men  who  were  engaged  in 
work  In  gopher  holes  to  get  out  of  them  and 
get  to  a  place  of  safety.  The  plaintiff  re* 
lied  upon  this  custom  being  observed  at  the 
time  he  was  Injured;  but  the  defendant  on 
this  occasion  carelessly  and  negl^entiy  fail- 
ed and  neglected  to  observe  Che  custom,  or 
to  have  It  observed,  and  did  not  give  plain- 
tiff the  usual  or  customary  notice  or  warn- 
ing, and  the  explosion  which  Injured  plain- 
tiff occurred  Immediately  after  be  was  no- 
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tlfied  that  blasting  was  to  take  place,  and 
before  he  had  time  to  get  to  a  place  of  safe- 
ty. (After  the  explosion  that  caused  plain- 
tiff's Injuries  had  taken  place,  there  were  up- 
on the  ground  in  the  immediate  vicinity 
where  be  was  Injured  several  sticks  of  dyna- 
mite^ Be  does  not  know,  and  has  no  means 
of  knowing;  whether  the  blast  that  caused 
bis  injuries  resulted  from  material  thrown 
from  a  distance  that  struck  and  set  off  ex- 
plosives lying  upon  the  ground  near  where 
be  came  out  of  the  hole,  or  whether  his  in- 
juries were  caused  by  material  that  was 
thrown  by  a  blast  a  considerable  distance 
away;  but  he  does  know,  and  alleges,  that 
after  he  received  notice  and  warning  that  a 
blast  was  about  to  take  place  at  some  place 
In  the  pit  be  was  not  allowed  the  ordinary 
and  customary  time  after  notice  In  which  to 
get  to  a  place  of  safety,  and  that  hla  Injury 
was  the  result  of  the  carelessness  and  negli- 
gence of  the  defendant  In  regard  to  the  mat- 
ters above  set  forth.) 

It  la  urged  in  sujvort  of  the  demurrer  that 
the  allegations  of  the  complaint  br^  this 
case  within  the  rule  that  where  the  com- 
plaint alleges  In  the  alternative  two  state- 
ments of  fact,  one  of  whicb  Is  aufflclent  to 
oonstltnte  a  cause  (tf  action  and  the  other 
not,  they  neutralize  each  ot^er  and  demur- 
rer will  lie.  Anderson  t.  Railway  Co.,  103 
Minn.  224,  114  N.  W.  1123.  This  daim  is 
based  upon  the  allegations  of  the  complaint 
wtaldi  we  hare  inclosed  in  parenthesis;  but 
BUdi  allegations  do  not  purport  to  be  a  state- 
ment of  the  ultimate  facts  constituting  the  de- 
fendant's alleged  negligence.  The  allegations 
of  the  complaint,  liberally  construed  as  a 
whole,  allege  the  duty  and  custom  of  the 
defendant  to  give  Its  employes.  Including  the 
plaintiff,  timely  notice  of  the  explosion  of  a 
blast,  so  as  to  enable  them  to  reach  a  place 
of  safe^  before  the  explosion,  a  reliance  up- 
on the  duty  and  custom  by  the  plaintiff,  and 
the  negligent  failure  of  the  defendant  to  dis- 
charge the  duty,  in  that  the  notice  and  warn- 
ing that  a  blast  was  about  to  take  place 
were  not  timely  given,  so  that  the  plaintiff 
could  get  to  a  safe  place,  which  resulted  In 
dirt  and  rock  being  thrown  by  the  blast  Into 
his  face  and  eyes,  whereby  he  was  seriously 
Injured.  These  allegations  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Aho  v. 
Adriatic  Co.,  117  Minn.  504,  136  N.  W.  310. 

The  alternative  statements  in  question  do 
not  neutralize  the  substantive  allegations  as 
to  the  defendant's  negligence  and  the  result- 
ing injury  to  the  plaintiff.  The  alternative 
allegations  are  somewhat  Indefinite ;  but  they 
may  be  fairly  construed,  as  against  a  de- 
murrer, that  the  plaintiff  does  not  know 
whether  his  injuries  were  directly  caused  by 
material  thrown  by  a  blast  at  a  distance,  or 
from  material  thrown  from  the  blast,  which 
struck  and  set  off  explosives  lying  on  the 
ground  near  where  he  came  out  of  the  hole. 


It  is  clear  that  neither  of  these  allegations 
qualifies  or  neutralizes  the  gist  of  the  plain- 
tiff's alleged  cause  of  action,  the  defendant's 
negligence  In  failing  to  give  him  timely  no- 
tice that  the  blast  was  about  to  be  set  off, 
whereby  he  was  injured.  We  hold  that  the 
alternative  allegations  referred  to  do  not 
bring  this  case  within  the  rule  as  to  such 
allegations,  and  that  the  complaint  states  a 
cause  of  action. 
Order  aflBrmed. 


STATE  T.  McGEATH. 
(Supreme  Court  of  Mhineaota.  Nov.  11, 1012.) 

(SyUahva  by  the  Court.) 

ASSAtJLT    AND   BaTIEBT    (ft  82M  —  CBIMINAI. 

Law  ($  829*1— HoMiciDi  (5  151*)— B0ede.t 
OP  Pboof  —  Bequests  fob  Inbtbuctions  — 

iNSTBUCTEOn  AXBEADT  GiVEIT. 

In  cases  of  homicide  or  assault,  no  burden 
rests  upon  defendant  to  prove  that  bis  act  was 
Justifiable,  because  In  Belf-dcfense;  but  the 
jury,  to  convict,  must  be  satisfied  beyond  &  rea- 
sonable doubt  that  the  act  was  not  Justifiable 
on  such  eronod.  In  this  case,  htld  error  to 
refuse  defendant's  request  for  an  Instruction  to 
that  effect;  the  matter  not  being  so  specifically 
covered  in  the  general  charge  as  to  make  it 
reasonably  certain  that  the  jury  was  not  misled. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  I  127;  Dec.  Dig.  I  82;* 
Criminal  L*w,  CenL  Dig.  {  2011 ;  Dec.  IMg.  f 
829;*  Homicide.  Cent  Dig.  SS  27&-278;  Dec. 
Dig.  1 151.*] 

Appeal  from  District  Oonrt,  Aitkin  Oonn- 
ty;  W.  8.  McClenaban,  3vS^. 

E^dward  J.  McGratti  ma  convicted  of  as- 
sault tn  the  second  degree,  and  anteals.  Re- 
versed, and  new  trial  granted. 

J.  C  Hessian,  of  Aitkin,  tor  appellant 
Lyndon  A.  Smith,  of  St.  Paul,  and  Louis  Hal- 
lum,  of  Aitkin,  for  the  State. 

BUNN,  J.  Defcmdant  was  tried  In  the  dis- 
trict court  for  Aitkin  county  on  an  Indict- 
ment alleging  assault  in  the  first  degree.  He 
was  convicted  of  assault  in  the  second  de- 
gree. A  motion  for  a  new  trial  was  made 
and  denied,  and  defendant  sentenced  to  the 
state  prison.  He  appealed  to  this  court  from 
the  Judgment,  and  also  from  the  order  de- 
nying a  new  trial. 

The  sole  question  involved  Is  whether  it 
was  error  to  refuse  to  gite  the  jury  the  fol- 
lowing instruction,  requested  by  defendant: 
"No  burden  of  proof  rested  upon  the  defend- 
ant to  prove  that  he  acted  in  self-defense.  The 
burden  of  proof  is  upon  the  prosecution  to 
satisfy  or  convince  you  beyond  a  reasonable 
doubt  that  the  act  of  defendant  was  not  self- 
defeuse." 

The  bill  of  exceptions  does  not  contain  the 
evidence,  but  It  states  that  "on  said  trial 
there  was  evidence  received  tending  to  prove 
the  charge  alleged  in  the  indictment;  and 
there  was  evidence  received  tending  to  prove 
defendant's  defense  of  self-defense,  and  suffl- 
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clent  to  fflitltie  the  same  to  be  considered  by 
the  Jury  on  the  question  of  defendant's  de- 
fense of  self-defense."  The  charge  of  the 
trial  conrt  shows  that  the  shooting  which  was 
alleged  in  the  Indictment  was  admitted  by 
defendant,  and  that  the  sole  Issue  for  the 
Jury  was  whether  the  defendant  -was  justl' 
fled.  The  reqneBt  refosed  accnrately  stated 
the  law,  and  unless  It  Is  clear  that  the  chaise 
as  given  gare  the  role  so  that  the  jnry  could 
not  be  misled,  it  was  error  to  refuse  the  re- 
quest State  T.  MePhoson,  114  Minn.  498, 
131  N.  W.  64S. 

It  fs  a  more  or  less  general  impression  that 
when  a  defendant,  accused  of  crime,  admits 
the  act,  but  relies  on  self-defense,  accident, 
or  an  alibi,  the  burden  la  npon  him  to  estab- 
lish his  defense.  Notwithstanding  that  It  is 
pretty  w^  understood  la  a  gaieral  way  that 
a  defendant,  accused  of  crime.  Is  protected  by 
the  prenunptlon  of  Innocence  until  his  gnllt 
Is  established  beyond  a  reasonaUe  doubt,  yet 
we  find  tntdllgent  men  spnklng  of  the  duty 
of  a  defendant  to  prove  his  Innocence,  and 
especially  in  cases  where  the  act  la  admitted, 
and  the  question  Is  whether  It  was  done  with 
guil^  intent,  vhete  Intent  is  an  element,  or 
whether  it  was  Justifiable  or  ezensable,  in 
cascB  of  assault  and  homfcld&  Probably  ev- 
ery lawyer,  and  certainly  every  inige,  un- 
derstands that  the  state  must  prove,  not  only 
the  act,  but  the  intent  with  which  It  was 
done,  and,  in  a  prosecution  for  assault  or  mur- 
iet,  that  tiie  act  was  not  done  In  self-de- 
fense^ But  Jurom  are  not  lawyers  and  Judg- 
es, and,  In  the  absence  of  clear,  explicit  in- 
stroetlons  flrom  the  court,  may  often  be  Im- 
pressed with  the  idea  that  a  defendant,  who 
tries  to  Justify  or  excuse  his  act,  must  make 
out  his  defense  by  a  ineponderance  of ^  the 
evidence. 

In  the  case  at  bar,  the  conrt  in  Its  charge 
speaks  of  "the  position"  of  def^dant  being 
that  the  shooting  was  Justifiable,  and  of  "the 
defense  of  self-defense— Justification."  The 
language  tends  to  conv^  a  wrong  Impres- 
sion, unless  carefully  explained-  There  Is 
nothing  in  the  entire  charge,  except  the  Ian- 
gnage  which  is  below  quoted,  which  In  any 
way  tended  to  remove  the  quite  natural  im- 
pression which  the  Jury  might  have  that  the 
defendant  was  obliged  to  show  that  he  acted 
in  s^f-defense.  In  the  case  of  the  defuses 
of  insanity,  or  intoxication,  the  burden  is 
upon  defendant,  by  virtue  of  our  statute; 
and  the  uneducated  mind  does  not  easily  dis- 
tinguish in  this  regard  between  such  defeiis- 
es  and  those  of  sMf-defense,  accldoit,  or  an 
alibi. 

It  remains  to  consider  whether  the  refused 
request  was  In  substance  given  In  the  general 
charge.  In  language  that  the  Jury  could  not 
misunderstand,  and  which  would  make  clear 
to  their  minds  that  the  Jury,  to  convict,  must 
be  satisfied  beyond  a  reasonable  doubt  that 
defendant  did  not  act  in  self-defense.  After 
fully,  clearly,  and  fairly  stating  the  law  on 


the  subject  of  when  an  assault  Is  and  fs 
not  Justified,  the  trial  conrt  said:  "The  de- 
fendant in  a  criminal  case  is  entitled  to  an 
acquittal,  nnlere  the  trial  Jnry  is  satisfied  be- 
yond all  reasonable  doubt  that  he  Is  guUty. 
In  other  words,  the  burden  is  upon  the  state 
to  establish  the  guilt  of  thla  defendant  be- 
yond all  reasonable  doubt  •  *  *  The 
Jury  must  be  satisfied  beyond  all  reasonable 
doubt  of  the  gnilt  of  this  defendant  and  In 
this  case  that  means  that  tiie  diootti^  was 
without  Justification,  and,  if  your  verdict  be 
of  assault  in  the  first  degree,  was  with  In- 
tent to  fclU  and  without  JnstlflcaUon;  if  of 
assatdt  in  the  second  degree,  it  was  wlttumt 
Justification  and  without  an  in^t  to  UU." 

In  legal  effWt  the  language  of  the  charge 
has  the  same  meaning  as  the  language  of  the 
refused  request  The  court  told  the  Jury  that 
the  state  must  prove  beyond  a  reasonable 
doubt  tiiat  tiie  shooting  was  without  Justifica- 
tion; it  refused  to  tell  them,  as  requeued, 
that  no  burden  of  proof  rested  on  the  de- 
fendant to  prove  that  be  acted  In  self-defense, 
or  that  the  burden  of  proof  was  upon  the 
state  to  satisfy  the  Jury  b^ond  a  reasonable 
donbt  that  defesidant  did  not  act  In  self-de- 
fense. While  a  l^:al  mind  might  understand, 
from  the  instruction  given,  that  no  burden 
rested  on  defendant  and  that  he  was  enti- 
tled to  an  aoqulttel  unless  the  evidence  satis- 
fied the  Jnry  beyond  a  reasonable  doubt  that 
he  did  not  act  in  self-defense,  the  correctness 
of  an  instructton  is  to  be  governed  by  a  con- 
sideration of  how  a  Jury  m^ht  understand 
the  language,  not  how  It  Is  understood  1^ 
Judges  and  lawyers.  The  words  of  Justice 
Brown  In  Mailand  v.  Mailand,  88  Minn.  458, 
86  N.  W.  44(^  are  in  point:  "Instructions  of 
a  trial  court  should  be  viewed  by  an  appel- 
late court  so  Air  as  possible,  from  the  stand- 
point of  the  Jury,  it  will  not  do  to  con- 
strue them  In  the  li^t  of  strict  abstract  le- 
gal i^ndples.  The  real  qnestltm,  In  all  cas- 
es where  exception  Is  tak^  to  the  charge,  Is: 
What  might  the  Jury  have  understood  from 
the  language  of  the  court?  An  Instruction 
may  he  analysed,  and  made  clear  and  con- 
sistent with  the  rules  of  law  applicable  to  the 
case,  and  at  the  same  time,  when  viewed 
from  a  practical,  common-sense  standpoint 
appear  clearly  misleading  and  prejudicial  to 
the  party  excepting." 

This  language  was  used  In  a  civil  case,  and 
where  there  was  not  a  request  to  instruct  in 
language  that  could  not  be  misleading.  It  is 
the  more  applicable  In  a  case  where  the  lib- 
erty of  defendant  is  at  stake,  and  where 
such  a  request  has  been  duly  made,  refused, 
and  the  refusal  excepted  to.  We  think  tliat 
when  viewed  from  the  standpoint  of  the  Jnry, 
It  cannot  be  said  that  the  instruction  given 
might  not  be  misleading,  to  the  prejudice  of 
defendant  The  instruction  refused  was  one 
which  could  not  have  been  misunderstood. 
To  say  that  the  state  must  prove  that  the 
shooting  was  without  Justification  is  certain- 
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ly  uot  as  plain  and  as  easily  understood  a 
statement  of  tbe  law  as  saying  that  no  bur- 
den of  proof  rests  on  the  defendant  to  show 
that  he  acted  in  self-defense,  and  that  the 
Jury  must  be  satisfied  beyond  a  reasonable 
doubt  that  be  did  not  act  in  self-defense.  It 
was  not  so  well  calculated  to  remove  from 
the  minds  of  the  jurymen  the  natural  as- 
sumption that  self-defense  was  a  defense  to 
be  proved  by  the  party  making  It  Trial 
courts  BhoQld  exercise  care  to  mate  the  jury 
understand  dearly  that  each  element  of  a 
crime  must  be  proved  beyond  a  reasonable 
doubt  to  justify  conviction — should  realize 
that  the  men  who  compose  our  juries  are  not 
versed  In  legal  terms,  and  often  quite  unable 
to  grasp  the  real  meaning  of  Instructions  giv- 
en, unless  couched  In  the  plainest  and  most 
emphatic  words. 

Our  conclTislou  Is  that  it  was  prejudicial 
error  to  r^nse  Oie  Instruction  Tequested  1^ 
defendant. 

The  judgment  of  convlctioa  la  reversed,  and 
a  new  trial  granted. 


PALMEBLEE  t.  NOTTAOE  et  aL 
(Supreme  Court  of  Minnesota.   Xov.  IS,  1912.) 

(SvUahM  hp  «k«  Court.; 

1.  lilBIL  AND  SUNinB  (|  10*) — COHPUIRT— 

Sufficiency. 

A  publication  which  charges  Dy  way  of  in- 
sinuations and  comparisons  Qiat  cause  exists 
for  the  removal  of  a  public  official,  because  ot 
favoritism,  nepotism,  and  malfeasance  in  oSoe. 
is  libelous  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
P^wider,  Cent  Dig.  SS  41.  &1-96;  Dec  Dig.  | 

2.  Libel  and  Slahdxb  (S  10*)— Coicflaint 
—"To  Work.*' 

An  article  stating  that  it  Is  easy  "to  work" 
the  county  commissioners  held  actionable;  for 
the  word  work,"  in  the  connection  and  manner 
in  which  It  appears  in  the  publication,  conveys 
a  reflection  upon  the  competency  and  integrity 
of  the  officials. 

[Ed.  Note<— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {|  41,  91-^;  Dec.  Dig.  { 
10.*] 

Appeal  ftom  District  Court;  Dodge  Coun- 
ty; Artbnr  B.  Childress,  Judge. 

Action  by  A.  S.  Falmerlee  against  O.  W. 
Nottage  and  others.  From  a  judgment  over- 
ruling demurrer  to  the  complaint;  defendants 
appeal.  Affirmed. 

Lord  &  Bonken,  of  Kasson,  for  appellants. 
S.  L.  Pierce  of  Dodge  Centor,  for  re^nd- 

ent 

HOLT,  J.  The  defendants  own  and  pub- 
lish a  newspaper  In  Dodge  county.  In  1911 
plaintiff  was  a  member  of  the  board  of  coun- 
ty commissioners.  During  the  year  there 
was  an  agitation  to  change  the  location  of 
the  county  seat,  and  special  election  for  that 
purpose  was  to  be  had  on  July  11th.  On 
June  29,  1911,  the  defaidants  published  In 


their  paper  the  article  hereinafter  referred 
to.  Plalutlfl  brought  this  suit  for  libel,  set- 
ting out  two  causes  of  action.  Defendants 
demurred  to  each  separate,  and  from  the 
order  overmlinc  tbe  demurren  tlila  appeal 
Is  taken. 

[1]  The  article  serving  as  the  {>asts  for 
the  first  cause  of  action  Is  as  follows: 

"Do  yon  know  that  on  Friday,  June  23, 
last,  a  petition  was  filed  with  Governor  Eber- 
hart  asking  for  the  removal  of  five  of  Henne- 
pin county's  commissioners  from  ofiicel  If 
not,  we  refer  you  to  the  Twin  City  papers 
of  above  date.  The  charge  against  these 
commissioners  Is  favoritism,  nepotism  and 
malfeasance  in  office.'  Do  you  realize  that 
any  taxpayer  of  Dodge  county  can  bring  a 
similar  petition  and  use  the  identical  claim 
that  Hennepin  county  Is  nslngV" 

We  have  no  hesitancy  In  holding  that  tiie 
court  rightly  overmled  the  demurrer  to  tfila 
cause  ot  action.  The  artfads  convey  the 
thought  that  the  county  oonunlBBioneis  had 
been  guilty  of  malflBasance  In  office.  There 
l8  no  occasion  to  Initiate  ateos  f<ff  the  re- 
moval of  a  oonunlesloner  unless  there  has 
been  official  mlacondnet  A  charge  need  not 
be  made  dlrectly^Indeed,  the  raiom  and 
Bting  of  an  accusation  la  usually  more  ef- 
fectlTB  when  made  Inslnnattons.  The 
fltnting  calumny  which  eadi  reader  may  af- 
fix to  any  and  every  official  act  which  hla 
aroused  aufipldon  may  lay  h(dd  of  Is  capable 
of  Inflicting  graver  injury  and  Injustice  than 
a  direct,  specific  charge,  which  may  be 
sQuarely  mrt  and  refuted,  U  untrue.  The 
contention  that  the  article  Is  a  legitimate 
criticism  cannot  be  adopted,  for  no  act  of 
the  conunlsslonen  la  referred  to.  Calling 
names  la  not  crlttdam. 

[3]  As  to  the  second  cause  of  actum,  the 
complaint  contains  allegations  that  a  com- 
mittee called  the  "Preaa  Committee"  had 
been  appointed  to  write  newsquper  articles 
favorable  to  removal  of  the  county  seat,  and 
then  avers  that  in  an  article  In  their  paper 
of  June  29,  1911,  entiUed:  "Four-year-old 
Tommy  Jones  to  His  Teacher,"  the  defend- 
ants published  the  false  and  defamatory  mat- 
ter of  and  concerning  plaintiff:  "Teacher — 
What  was  It  created  for?"  (Meaning  what 
was  the  said  Press  Committee  created  fOr.) 
"Tommy — ^To  bamboozle  de  people,  work  de 
county  commissioners  (dat  is  easy  enou^)." 
It  is  to  be  noticed  that  an  effort  Is  made  in 
the  characters  selected,  the  spelling  and  lan- 
guage used,  to  ridicule  and  reproach.  Abili- 
ty to  work  usually  designates  a  good  and  re- 
deeming quality  in  man.  To  say  of  a  per- 
son that  he  Is  easily  worked  is  a'pplied  gen- 
erally in  a  disparaging  sense.  And  In  the 
language  of  the  street  or  In  such  use  of  ex- 
pression as  here  employed,  to  "work"  a  pub- 
lic official  means  to  obtain  from  him  some- 
thing which  the  law  does  not  permit.  One 
definition  In  the  Gentnry  Dictionary  of  "to 
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work"  Is:  "To  manage  or  turn  to  some  par- 
ticular course  or  way  of  thinking  or  acting 
hy  insldloQs  means."  A  public  official  who 
can  be  worked  Is  commonly  understood  to  be 
oae  wbo  Is  eltber  so  incompetent  aa  to  be 
easily  led  away  from  the  path  of  duty  by 
tbe  designing,  or  one  who,  for  a  considera- 
tion, would  so  depart 

The  one  doubt  which  may  be  stiggested 
against  the  complaint  on  the  second  cause 
of  action  la  that  the  county  commissioners 
cannot  act,  except  as  a  body;  therefore  to 
work  tbe  board  one  needs  only  work  the  ma- 
jority; hence  the  minority  is  not  touched  by 
the  accusation.  But  the  charge  Is  not  made 
against  the  board  as  such,  and  the  com- 
plaint alleges  that  the  language  was  used  of 
and  concerning  plaintiff.  In  alleging  a  cause 
of  action  for  libel  in  this  state  (section  415::, 
R.  L.  1905),  "it  shall  be  sufficient,  instead  of 
stating  extrinsic  facts  showing  tbe  applica- 
tion to  plaintiff  of  the  defamatory  matter 
complained  of,  to  allege,  generally,  that  the 
same  was  published  or  spoken  concerning  the 
plaintiff;  and  if  such  allegation  la  controvert- 
ed, the  plaintiff  is  bound  to  establish  on  the 
irM  that  it  was  so  pubUshed  or  spoken." 
We  think  this  complaint  comes  within  the 
rule  of  Petsch  t.  Dispatch  Printing  Co.,  40 
Ulnn.  291,  41  N.  W.  1034.  See,  also,  a  case 
la  point,  Wofford  v.  Meeks,  129  Ala.  349,  30 
South.  625,  65  L.  B.  A.  214,  87  Am.  St  Bep. 
66,  where  a  member  of  the  commissioners* 
conrt  (county  commissioners)  brought  an  ac- 
tion for  libel,  and  it  was  urged  against  his 
right  to  maintain  it  that  he  was  not  named 
In  the  libel,  and  he  may  Iiave  TOted  against 
the  making  of  the  contracts  diarged  to  have 
been  fraudulently  made,  "and  therefore  he 
Is  not,  and  cannot  b^  referred  to  in  the  pub- 
lication. This  proposition  might  be  tenable, 
if  the  complaint  admitted  the  makbig  of  tbe 
contracts  charged  to  have  been  corruptly  en- 
tered Into  by  the  publication.  But  It  Is  ab- 
Hdntely  witbont  merit  In  the  face  of  the 
amment  that  the  entire  publication  1b  false, 
nntmthfal,  acandalous,  mallciotis,  and  de- 
famatory* ;  and  especially  Is  this  true  where 
the  defendants,  by  their  motion  to  strike  the 
substantial  allegattons  of  the  complaint,  con- 
fess the  truth  of  every  material  averment 
thereof." 

The  order  appealed  from  la  affirmed. 


BBUGB  V.  HOIDAL  et  aL 
(Supreme  Conrt  of  Minnesota.   Nov.  15,  1912.) 

(SvUalat  by  the  Court.) 

CraoiTOBs*  Suit  (I  39*)— Bill — Demobheb. 

A  complaint  m  the  nature  of  a  creditors' 
bin,  from  which  it  appears  that  another  action 
baa  been  b^nn  and  is  still  pending  to  determine 
tlie  liability  of  a  resident  defendant  on  the  facts 
stated  in  the  bill,  such  action  not  having  pro- 
ceeded to  jadcment  or  Terdict,  though  a  writ  of 
attachment  has  been  issued  therdn,  bnt  no 

"Wm  otbsr 


property  sought  to  be  reached  by  the  present 
suit  has  been  levied  upon,  helA  demurrable,  for 
tbe  reason  that  plaintiff  has  neither  exhanated 
nor  fully  made  use  of  the  legal  remedies  af- 
forded in  such  pending  action. 

[Ed.  Note.— For  other  casw,  see  Creditors* 
Suit  Cent  Dig.  H  154r-lG4 ;  Dec  Dig.  i  89.*] 

Appeal  from  District  Court  Hennepin 
County ;  Horace  D.  DlcUnsoi^  Judge. 

Action  by  Nels  Bruce  i^iiut  J.  S.  Hoidal 
and  another.  From  an  order  sustaining  de- 
muTTOT  to  the  bill,  plaintiff  appeala.  Af- 
firmed. 

Olof  Xj.  Bruce,  of  Mluneapolls,  for  appel- 
lant Wright  &  Matchan,  of  Minneapolis, 
for  respondents. 

HOLT,  J.  Ap[>eal  from  an  order  sustain- 
ing a  demurrer  to  a  complaint  In  the  nature 
of  a  creditors'  bill.  To  an  understanding  of 
the  question  presented,  this  short  summary 
of  the  facts  alleged  may  be  sufficient:  June 
18,  1910,  plaintiff  contracted  to  buy  from 
defendant  Hoidal  certain  lands  in  Canada. 
In  September  following  Hoidal  induced  plain- 
tiff to  turn  over  to  him  the  purchase  price, 
but  has  failed  to  deliver  tbe  deed  as  agreed, 
or  give  possession  of  the  land,  and  by  reason 
thereof  plaintiff  lost.  In  addition  to  the  land, 
the  opportunity  to  crop  It  aud  he  asks  for 
specific  performance  or  damages.  In  Novem- 
ber, 1909,  plaintiff  claims  Hoidal  sold  him 
28  shares  of  stock,  fraudulently  representing 
such  stock  to  be  worth  par,  or  $100  per 
share.  Nineteen  of  the  shares  thus  sold 
were  accepted  by  Hoidal  as  part  payment  of 
the  Canada  land,  when  he  induced  plaintiff 
to  pay  the  purchase  price  as  above  stated, 
and  at  the  same  time  he  obtained  possession 
of  the  other  9  shares.  These  he  refuses  to 
return,  and  plaintiff  avers  tbat  when  he 
ascertained  that  Hoidal  had  misrepresented 
the  value  of  the  shares,  he  offered  to  rescind. 
The  shares  were  not  worth  more  than  one- 
tliird  of  the  represented  value.  Plaintiff  has 
begun  two  actions  in  the  district  court  of 
Hennepin  coxmty  against  Hoidal,  one  of 
which  Is  for  specIQc  performance  or  damages 
for  breach  of  the  contract  to  convey  the 
said  Canada  lands,  and  the  other  for  deceit 
In  the  sale  of  said  9  shares  of  stock.  Then 
it  is  alleged  that  on  June  10,  1910,  Hoidal, 
who  had  bought  and  paid  for  valuable  land 
In  Polk  county,  conspired  with  his  uncle, 
Weum,  the  other  defendant  herein,  to  place 
such  land  beyond  the  reach  of  Hoidal's 
creditors,  and  for  that  purpose  the  convey- 
ance was  taken  in  the  name  of  Weum,  In 
trust  for  Hoidal.  Hoidal  has  no  other  prop- 
erty, except  certain  real  estate  In  Minneapo- 
lis, Minn.,  and  it  Is  averred  that  as  to  the 
latter  he  has  placed  mortgages  thereon  for 
more  than  Its  value,  but  that  these  mort- 
gages were  bo  placed  for  the  purpose  of  de- 
frauding his  creditors  and  placing  the  prop- 
erty out  of  their  reach.  In  said  pending  ac- 
tions against  Hoidal  a  writ  of  attachment  ts- 
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Hued;  but  there  Is  no  allegation  that  the 
same  was  levied  either  upon  the  Folk  coun- 
ty land  or  upon  the  real  estate  In  Minneapo- 
lis. FlalntUF  In  the  present  action  asks 
that  the  court  adjudge  the  legal  title  to  the 
Polk  county  land  to  be  In  Holdal,  and  that 
said  land  be  attached  and  held  to  respond 
to  any  judgment  that  may  be  entered  In  said 
pending  actions  against  Holdal. 

For  the  purpose  of  this  decision  we  may 
assume  that  the  allegations  In  the  complaint 
are  sufficient  to  show  that  the  land  In  Polk 
county,  although  the  legal  title  thereto  Is  In 
Wemn,  Is  In  fact  Holdal'e,  and  may  be  reach- 
ed by  the  creditors  of  the  latter,  regardless 
of  the  time  the  Indebtedness  was  Incurred. 
Therefore  we  may  regard  the  pleading  as  In 
the  nature  of  a  creditors'  bill.  In  this  state 
the  rule  appears  well  settled  that  In  such  an 
action  the  complaint  must  show  that  the 
creditor  has  exhausted  his  remedy  at  law,  or 
at  least  proceeded  far  enough  to  hare  ob- 
tained a  Judgment  against  defendant  or  a 
lien  on  the  property  by  blm  fraudulently  at- 
tempted to  be  covered  up.  Massey  t.  Gorton, 
12  Minn.  145  (Gil.  83)  90  Am.  Dec.  287; 
Wadsworth  t.  Schlsselbauer,  32  Mian.  84,  19 
N.  W.  390;  Spooner  t.  Travelers'  Ins.  Co., 
76  Minn.  311.  79  N.  W.  305,  77  Am.  St  Rep. 
651 ;  Williams  v.  Kemper,  99  Minn.  301,  109 
N.  W.  242.  However,  where  It  appears  that 
the  remedy  at  law  Is  unavailing,  because  the 
debtor  has  absconded  or  Is  a  nonresident, 
equity  win  give  relief.  Overmire  v.  Ha- 
worth,  48  Minn.  372,  61  N.  W.  121,  31  Am. 
St  Bep.  660 ;  Rule  v.  Omega  Stove  &  Grate 
Co..  64  Minn.  326,  67  N.  W.  60.  But  such  Is 
not  this  case.  On  the  contrary,  plaintiff  has 
elected  to  bring  two  separate  actions  against 
Holdal  without  therein  Joining  Weum,  or 
attempting  to  reach  property  In  Weum's 
hands  belonging  to  Holdal.  He  has  therein 
obtained  writs  of  attachment  but  has  not 
caused  the  same  to  be  levied  on  the  Polk 
county  lands,  nor  on  the  Minneapolis  real 
estate  of  Holdal,  so  far  as  the  allegations 
go.  It  occurs  to  us  that  the  pleader  has 
succeeded  In  showing  that  he  has  an  ample 
statutory  remedy.  But,  If  he  has  not  he 
can,  by  the  use  of  the  attachment,  secure 
himself,  or  at  least  obtain  a  position  where 
he  has  some  basis  for  asking  equitable  re- 
lief. 

The  cases  of  Pendleton  v.  Perkins,  49  Mo. 
565,  and  Gates  v.  McClenahan,  124  Iowa, 
593,  100  N.  W.  479,  reUed  on  by  plaintiff,  do 
not  sustain  .him,  but  are  in  accord  with  the 
holding  of  this  court  in  Overmire  v.  Haworth, 
supra.  It  Is  not  necessary  here  to  consider 
the  doctrine  announced  In  Case  v.  Bauregard, 
101  U.  S.  ess,  25  L.  Ed.  1004,  Chamberlln  v. 
Jones,  114  Ind.  458,  16  N.  B.  178,  Miller  v. 
Hughes,  38  S.  C.  513,  17  S.  R  366,  and  Early 
Times  Distillery  Co.  v.  Zelger,  9  N.  M,  31,  49 
Pac.  723,  to  the  effect  that  It  Is  not  neces- 
sary under  certain  conditions  to  exhaust  the 
legal  remedies  against  a  debtor  before  suit 


In  the  nature  of  a  creditors'  bill;  for,  as 
above  stated,  It  appears  that  In  the  actions 
pending  plaintiff  has  remedies  that  he  has 
not  exhausted,  nor  used  to  as  extent  of  be- 
coming effective. 
Order  affirmed. 


WOBDEN  T.  BIELENBEBG. 
(Supreme  Court  of  Minneiota.   Nov.  15,  1912.) 

(SyUabut  ly  the  CourtJ 

1.  Daiuqes  (18  109,  110*) — iNJtJBT  TO  Real 
Property  —  "Pebmanent  Injobt"  —  "Tkm- 
pokabt  iwjubt." 

A  "permanent  Injury"  to  real  property,  as 
distrnguisbed  from  a  temporary  or  continuing 
Injury,  is  one  of  such  a  character,  and  exist- 
ing under  such  circumstances,  that  it  will  be 
presumed  to  continue  indefinitely.  A  "tem- 
porary or  continuing  Injury"  is  one  that  may 
be  abated  or  diecontinued  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  273-278;  Dec  Dig.  U  109,  110.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  6312.] 

2.  MnNICIPAI,  COBPOBATIONS  (f  395*)  —  Ex- 
CAVATIOH  IN  STBEETS— DAUAQES  TO  ADJOIN- 
XRO  OWHEB. 

The  trespass  complained  of  in  this  action, 
the  excavation  in  the  street  adjacent  to  plain- 
tiff's property,  to  a  depth  substantially  on  the 
grade  established  by  the  city,  held  a  permanent 
and  not  a  continuing  iojuir,  and  tliat  the  meas- 
ure of  plaintiff's  damage  is  the  diminution  in 
the  market  value  of  Us  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  946-043',  Dec.  Dig. 
S  395.*] 

Appeal  from  District  Court  Ramsey  Coun- 
ty; Oscar  Hall  am,  Judge. 

Action  by  Alvre  O.  Worden  against  Charles 
Bl^enberg.  Verdict  for  plaintiff,  and  from 
an  order  granting  a  new  trial,  he  ivprals. 
Affirmed. 

R.  O.  O'Maller,  of  St  Paul,  for  aitptilant 
O.  E.  Holman,  of  St  Paul,  fbr  respondent 

BROWN,  J.  Plaintiff  owns  a  lot  In  the 
center  of  bloi^  87,  West  St  Panl,  whldi  be 
occupies  with  bis  family  as  a  residenoe.  The 
lot  fronts  on  Roble  street  Defendant  owns 
all  the  lots  in  tbla  block  to  the  east  at 
plaintiff's  lot  and  up  to  the  line  of  Living- 
ston avenue,  and  also  all  the  lots  west  of 
plalntUTs  proper^,  all  Rutins  on  Boble 
street  All  the  property,  inclnding  the  ad- 
jacent streets,  is  underlaid  with  a  d^tosit 
of  limestone,  of  marketable  ralue.  In  188S 
the  city  council  by  appropriate  proceedings 
established  the  grade  of  Livingston  avenue 
at  2  feet  below  the  natural  level  of  the 
ground;  and  in  1905  the  grade  of  Gorman 
avenue,  to  the  west  of  the  block,  at  abont 
20  feet  below  the  natural  level  of  tiie  ground. 
The  grade  of  Boble  street,  fronting  plaintiff's 
property,  and  extending  between  Livingston 
avenue  and  Gorman  avenue,  has  never  been 
officially  established  or  changed  from  the 
natural  level.    Defendant,  under  what  he 
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claims  conadtnted  lawful  antborlty  from 
tbe  city  council,  the  validity  of  which  Is  not 
now  material,  excarated  Llvlogston  avenue 
and  removed  therefrom  all  the  limestone  to 
n  depth  of  about  18  feet  This  was  16  feet 
below  the  established  grade.  He  also  re- 
moved the  stone  from  his  own  land  to  the 
same  d^tta,  up  to  the  line  of  plaintifiTs  prop- 
erty. Thereafter  the  city  council  re-establish- 
ed the  grade  of  that  street  to  correspond 
SQbstantlally  with  defendant's  excavation. 
Defendant  also  removed  the  stone  from  Ro- 
Ue  street  up  to  the  Une  of  plaiotififs  lot. 
He  presented  on  the  trial  no  authority  for 
this  action,  from  the  dty  council  or  other- 
vis^  and  bis  conduct  was  therefore  wrongful 
and  nnlawfuL  By  reason  of  the  excavations 
so  made  by  defendant,  and  by  others  upon 
tbe  other  side  of  the  block,  plalntUTs  ac- 
«ss  to  his  property  has  been  Intrafered 
with,  and  the  natural  oondltlotts  wholly 
destroyed. 

Plaintiff  brought  this  action  for  damages, 
alleging  tbe  wrongfulness  and  unlawfulness 
«r  the  acts  of  defendant  At  tiie  trial  be- 
low it  was  contended  that  the  Injury  and 
wrong  complained  of  ma  continuing,  and 
that  Uie  plaintiff  was  oititled  to  the  dimin- 
ished imtal  value  of  his  property  as  dam- 
ages ft>r  tbe  wrong.  The  court  sustained 
this  view  of  the  case,  and  received  evidence 
and  charged  tbe  Jury  accordingly.  Defend- 
ant duly  exeqtted.  Plaintiff  had  a  To^t. 
Defendant  moved  ftor  a  new  trial,  assigning 
as  error  tbat  an  Inoorrect  rule  of  damages 
was  applied;  It  being  ccmteaided  tbat  tbe 
Injory  and  damage  to  plaintiff  was  perma- 
nent, and  that  the  differ^ce  In  Value  be- 
fore and  after  was  tbe  proper  rule  of  dam- 
ages. The  trial  court  sustained  defendant 
and  held  that  the  mllngs  upon  the  trial 
were  erroneous,  and  granted  a  new  trial. 
Plaintiff  appealed. 

[1]  The  only  question  presented  Is  whether 
tbe  trespass  complained  of  Is  permanent  or 
contlDuing.  Tbe  result  of  our  examination 
of  tbe  subject  and  of  the  authorities  is  that 
tbe  Injury  is  permanent,  entitling  plaintiff 
to  recover  in  one  action  all  damages  suffered 
in  consequence  of  the  wrong.  A  permanent 
fajury  to  real  property,  as  distinguished 
from  a  temporary  or  coHtlnulng  injury,  is 
one  of  such  a  character  and  existing  under 
snch  circumstances  that  It  will  be  presumed 
to  contlnne  indefinitely.  A  temporary  or 
continuing  injury  is  one  that  may  be  abated 
or  discontinued  at  any  time,  either  by  the 
act  of  the  wrongdoer,  or  by  the  injured 
party.  The  injury  here  complained  of  is 
tbe  act  of  defendant  in  mabing  the  exca- 
rations  In  the  street;  not  in  acts  committed 
from  day  to  day  In  doing  the  work,  but 
tbe  wrong  resulting  from  the  completed  act. 
One  of  tbe  streets  excavated  was  left  prac- 
tically upon  the  grade  as  established  by  the 
city.  This  is  p^manent  at  least  presuma- 
bly permanoit  ftom  the  facts  disclosed. 


tt  is  not  at  all  probable  that  the  grade  of 
the  street  will  ever  be  restored  to  the  nat- 
ural level  of  the  land,  and  neither  defend- 
ant nor  plaintiff  could  lawfully  go  thereou 
and  restore  the  same  to  Its  former  condition. 

[2]  Tbe  contention  of  plaintiff  that  de- 
fendant could  be  compelled  to  do  this  is 
clearly  not  sound.  The  authority  conferred 
upon  the  municipality  over  the  streets 
thereof  la  supreme,  and  any  wrongful  inter- 
ference therewith  by  third  persons  consti- 
tutes a  trespass  or  a  nuisance,  as  the  case 
may  be,  of  which,  as  a  general  rule,  only 
the  public  can  complain.  No  suit  could  be 
maintained  to  compd  defmdant  to  restore 
this  street  to  Its  natural  condition,  unless 
the  dty  was  made  a  party,  In  which  event 
It  Is  manifest  that  the  dty  would  Interpose 
In  d^ense  its  authority  over  the  street,  and 
successfully  contest  the  relief  sought  on  the 
ground  that  the  street  was  at  an  established 
grade  and  ought  not  to  be  disturbed.  While 
no  grade  has  ever  bem  established  for 
Koble  street  It  seems  certain  tbat  that 
thoroughfare  wlU  be  made  to  correspond  to 
the  connecting  street  grades  established  for 
UTlng8t(Hi  avenue  and  Gormoa  avenue.  Xu 
this  situation,  and  with  no  present  or  re- 
mote prospect  tliat  either  of  the  streets  will 
ever  be  restored  to  thdr  former  level,  the 
Injury  complained  of  must  be  held  perma- 
nent The  facts  bring  the  case  within  the 
rule  laid  down  in  Baldwin  r.  Ballway  Co.. 
35  Minn.  364,  29  N.  W.  S. 

Counsel  called  In  question  the  soundness 
of  that  dedslon,  but  we  discover  no  snffi- 
dent  reason  for  departing  from  It  It  seems 
In  harmony  with  tbe  general  principles  of 
tbe  law  on  the  subject  and  we  follow  and 
apply  it.  See,  also,  Ziebarth  v.  Nye,  42 
Minn.  541,  44  N.  W.  1027.  In  tbe  case  of 
Harrington  v.  Railway  Co.,  17  Minn.  215 
(Gil.  188),  cited  by  plaintiff,  the  wrong  com- 
plained of  was  the  continuous  operation  of 
trains,  and  not  the  act  of  defendant  in 
constructing  its  road  in  the  street  Tbe 
injury  involved  in  Aldrlch  v,  Wetmore,  56 
Minn.  20,  57  N.  W.  221,  and  Jungblum  v. 
Railway  Co.,  70  Minn.  160,  72  N.  W.  971, 
was  continuing  in  character,  and  one  that 
could  be  abated  and  discontinued  at  any 
time.   Those  cases  are  not  in  point 

Our  conclusion,  therefore,  is  that  the 
Injury  here  shown  is  of  a  permanent  char- 
acter, and  the  measure  of  plaintiff's  damages 
is  the  diminution  In  the  market  value  of 
his  property. 

Order  affirmed. 


STATE  ex  rel.  KELLY  v.  WOLFEB.  Warden. 
(Supreme  Court  of  Minnesota.   Nov.  IS,  1912.) 

fSyllabut  by  the  Court.) 

1.  Habeas  Corpus  (|  113*)— Appeai^Tbial 
Di  Novo. 

Since  an  appeal  in  habeas  corpus  proceed- 
ings is,  by  B.  L.  1905,  {  4002,  required  to  be 
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trled  In  this  court  In  the  same  manner  "as  tf 
the  writ  had  orlflnaU;  issned  out  of  this  court," 
errors  and  irregularities  occurring  on  the  trial 
below  need  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  U  102-115 ;  Dec  Dig.  {  113.*] 

2.  Habkas  Cobfdb  (S  30*)— GBonnDs— Ibbbo- 

uLAR  Judgment. 

Where  a  court  has  jurisdfctton  of  the  per- 
son and  the  subject-matter,  and  could  render  a 
judgment  upon  a  showing  of  any  suUicient  state 
of  facts,  any  judgment  which  it  may  render, 
however  erroneous,  irregnlar,  or  unsupported  by 
evidence,  will  be  sustained  as  against  an  attack 
by  habeas  corpus. 

IRd.  Note. — For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  {  20 ;  Dec.  Dig.  |  30.*] 

8.  Habeas  Cokpub  (|  SO*)— ^htbhce  to  Bs- 

rOBMATOBT— SUFnCIENOT  Or  JUDOUENT. 
Voder  R.  L.  1905.  S  &454,  authorizing  the 
court  to  sentence  to  the  reformatory  any  per- 
son not  lean  than  16  nor  more  than  30  years 
of  age,  etc.,  and  who  has  been  convicted  of  a 
crime  punishable  by  imprisonment  in  the  state 
prison,  the  fact  that  a  judgment  of  conviction 
cf  Buch  a  crime,  upon  which  the  defendant  is 
sentenced  to  the  reformatory,  fails  to  state  the 
age  of  the  defendant  does  not  render  it  nibject 
to  attack  on  habeas  corpus. 

[Ed.  Note. — ^For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  |  25;  Dec  Dig.  {  30.*] 

4.  Constitutional  Law  (|  80*)  —  Admihis- 
TBATivB  Officees— Judicial  Functions. 

K.  li.  1005,  i  5455,  amended  by  Laws  1911. 
c  61,  authorizing  the  Board  of  Control  to 
transfer  prisoners  from  the  reformatory  to  the 
state  prison,  and  vice  versa,  is  not  unconstitu- 
tional, OS  constituting  a  legislative  attempt  to 
vest  administrative  officers  with  judicial  func- 
tions. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  140.  14a-147;  Dec 

Dig.  s  ao.*i 

(Additional  SpUabtu  hv  Ediional  Staff.) 

5.  Criuinal  Law  (|  1205*)  —  Na,tubb  of 

"Punisiiment." 

"Punishment,"  as  anciently  regarded,  was 
deemed  Largely  compensatory;  the  natural  and 
Icvical  conception  m  a  sentence  for  crime  being 
that  the  punishment  should  be  nicely  graduated 
to  the  nature  and  circumstances  of  the  offense. 
But  the  modem  conception  of  "punishment" 
takes  practically  no  account  of  compensation, 
bnt  OHnmits  the  offender  to  the  chaige  of  the 
officers  of  the  state  as  a  sort  of  penitential 
ward,  to  be  restrained  as  far  as  necessary  to 
protect  the  public  from  recurrent  manifesta- 
tions of  his  criminal  tendencies,  and,  if  possi- 
ble, reformed,  cured  of  his  crimbu-lity,  and  final- 
ly released,  a  normal  man  and  rehabilitated 
citizen. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3268,  3270;  Dec  Dig.  { 
1205.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  5850,  5851 ;  vol.  8,  p.  7775.] 

Appeal  from  District  Court,  Washington 
County ;  P.  H.  Stolberg,  Judge. 

Uubeaa  corpus  by  the  State,  on  the  relation 
df  John  F.  Kelly,  against  Henry  Wolfer, 
Warden.  Judgment  for  defendant,  and  re- 
lator appeals.  AtHrmed. 

John  F.  Kelly,  of  St  Paul,  for  appellant 
L.  A.  Smith  and  O.  Loals  Weeks,  both  of  St 
Paul,  for  respondent 

PHILIP  Bi.  BROWN.  J.  On  June  23,  1910, 
one  Kelly  was  convicted  In  the  district  court 


of  Henncudn  county,  of  the  crime  of  forgery 
In  the  second  degree,  and  was  then  and  there 
sentenced  to  Imprisonment  in  the  State  re* 
formatory  until  he  should  "thence  be  dl» 
charged  by  doe  course  of  law  or  by  competent 
authority."  On  Febrnai?  23,  1012,  by  order 
of  the  State  Board  ot  Control,  made  pur- 
suant to  the  authority  rested  in  them  by  K. 
L.  1905,  {  5456.  the  said  Kelly  was  trans- 
ferred to  tile  state  i^lson.  On  July  22, 1912. 
a  writ  of  habeas  corpus  In  his  behalf  wae 
sued  out  of  the  district  court  of  Washington 
county — the  petlUim  therefor  allying  that 
his  Imprisonment  was  illegal  and  without  au- 
thority of  law.  in  that  (1)  there  was  an  agree- 
ment between  the  prisoner  and  the  trial 
judge,  prior  to  the  former's  conviction,  which 
was  upon  a  plea  of  guilty,  that  hla  Imprison- 
ment under  such  conviction  should  not  ex- 
ceed 18  months,  and  that  the  plea  of  guilty 
^^-as  entered  In  reliance  upon  such  agreement* 
and  in  order  that  the  prisoner  might  be  cur- 
ed of  a  drug  bablt;  (2)  that  the  Judgment  of 
conviction  did  not  state  on  Its  face  that  the 
prisoner  was  "not  less  than  16  or  more  than 
30  years  of  age,"  and  thus  failed  to  show 
the  age  limit  of  sratence  to  the  reformatory, 
while  in  fact  the  prisoner  was  over  30  years 
of  age  at  the  time  of  his  sentence;  (S)  that 
the  law  authorizing  the  prlaoner's  transfer 
to  the  state  prison  was  and  Is  unconstitution- 
al and  void,  and  that,  as  there  Is  no  law  for 
his  return  to  the  reformatory,  he  should  be 
discharged.  The  court  below  quashed  the 
writ,  and  remanded  the  prisoner  to  the  cus- 
tody of  the  respondent ;  and  this  is  an  appeal 
from  its  order  In  such  regard. 

[1  ]  1.  The  appellant  complains  here  of  cer- 
tain rulings  b^ow;  but  it  is  not  necessary 
either  to  state  or  decide  the  questions  thus 
sought  to  be  raised,  for  under  B.  L.  1906,  f 
4602,  an  appeal  In  habeas  corpus  proceedings 
is  tried  In  this  court  In  the  same  manner, 
to  quote  the  statute,  "as  if  the  writ  had  orig- 
inally issued  out  of  this  court"  See  Dun- 
nell's  Minn.  Dig.  |  4142;  State  v.  RUey,  116 
Minn.  1,  133  N.  W.  86.  In  view,  however,  of 
the  fact  that  the  case  was  submitted  to  this 
court  upon  the  record  made  in  the  proceed- 
ings below,  and  precisely  as  if  the  trial  here 
were  upon  an  ordinary  appeal,  we  will  con- 
sider the  point  most  eamestiy  urged  by  the 
relator  in  this  connection,  namely,  that  the 
bill  of  exceptions  states  that  the  original 
"writ,  warrant,  or  other  written  authority" 
under  which  the  prisoner  was  detained  wa» 
not  produced  and  exhibited  to  the  trial  court, 
to  the  extent  of  saying  that  the  record  does 
not  bear  him  out  In  this  contention. 

[2]  2.  Coming,  then,  to  the  first  and  second 
grounds  of  discharge  alleged  In  the  petition, 
as  above  stated,  we  find  that  neither  of  them 
can  be  sustained.  When  one  is  conllned  under 
the  final  Judgment  of  a  court,  he  can  be  re- 
leased on  habeas  corpus  only  for  Jurisdiction- 
al defects.  Such  writ  cannot  be  allowed  to 
perform  the  function  of  a  writ  of  error  or 
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appeal.  If  tlie  court  has  Jurisdiction  of  the 
person  and  the  subject-mattor^  and  conld  ren- 
der a  Judgment  upon  a  showing  of  any  suf- 
ficient state  of  facti^  any  Judgment  which  it 
mar  render,  however  eironeoDs,  Irregular,  or 
uQsnpported  by  evid^ca*  will  be  sostalned  as 
against  an  attaA  by  habeas  corpus.  i>un- 
nell's  Minn.  IMg.  {  4129 ;  State  t.  Rlley,  supra. 
Tested  by  these  rules,  the  grounds  stated  In 
the  first  and  second  Bubdirlslons  of  the  petl- 
UoR  for  the  writ  In  the  Instant  case  cannot  be 
sostalned. 

Furthermore,  in  regard  to  the  second  of 
tbese  conteDtlons,  the  record  shows  that 
the  prisoner  was  examined  by  the  court  on 
oath  concerning  bis  age  before  Imposing  sen- 
teuce,  and  that  he  stated  It  to  be  29  years. 
The  relator  contends  that  this  cannot  be 
coDsldered,  or  Is  at  least  open  to  contradic- 
tion by  evidence  Introduced  by  blm  below  to 
the  effect  that  there  was  no  such  testimony; 
tbe  basis  of  such  contention  being  that  the 
mluutes  of  tbe  court  which  showed  such 
testimony  were  not  signed  by  tbe  Judge.  All 
tlilit  Is  necessary,  however,  to  prove  the  min- 
utes of  a  court.  Is  a  copy  thereof,  attested 
by  the  clerk  and  under  the  seal  of  the  court, 
and  this  Is  what  we  find  the  record  In  tbe 
Instant  case. 

[1]  And  again,  with  regard  to  tbis  second 
ground  for  a  discbarge  alleged  by  the  relator, 
we  think  that  the  customary  presumption  in 
favor  of  the  regularity  of  a  Ja(U;ment  must 
here  prevalL  See  Bx  parte  Marlow,  79  N.  J. 
Law,  400,  68  Atl.  171;  Ex  parte  Wilson.  114 
U.  S.  417,  6  Sup.  Ot  835,  20  Lw  Ed.  89.  See. 
also.  In  Matter  of  Gregory.  219  U.  S.  218,  31 
Sup.  Ct  143,  65  U  Ed.  184.  We  hare  no  stat- 
ute In  this  state  requiring  that  the  Judgment 
shall  contain  anything  whatever  concerning 
the  age  of  the  prisoner,  and  In  the  absence 
of  such  a  statute  we  do  not  think  any  recital 
Id  this  regard  Is  necessary  In  order  to  vall- 
d.ite  a  sentence  to  the  reformatory.  One 
might  as  well  argue  that,  because  our  stat- 
utes forbid  the  sentence  of  a  minor  under  a 
certain  age  to  the  state  prison,  every  judg- 
ment of  conviction  for  a  crime  punishable  by 
confinement  In  such  prison  must  show  that 
the  prisoner  is  over  that  age.  There  Is  noth- 
ing that  militates  against  our  conclusion  in 
this  regard  In  the  cases  cited  and  relied  upon 
by  the  relator,  namely,  State  v.  Whlttler,  108 
Minn.  447.  122  N.  W.  319.  State  v.  Billings, 
55  Minn.  467,  67  N.  W.  206,  794,  43  Am.  St. 
Rep.  525,  State  v.  Klnmore,  54  Minn.  135,  55 
W.  S30,  ^  Am.  St  Bep.  305,  and  some 
others.  None  of  these  cases  are  In  point,  for 
all  of  them  bear  upon  the  question  of  Juris- 
diction of  the  proceedings.  Here  there  was 
nnquestlonidfly  Jurisdiction  ot  the  person  and 
the  subject-matter,  and  if  tbe  sentence  of  the 
prisoner  to  the  reformatory  was  Improper  it 
iDvolved  a  mere  error  or  Irregularity,  which 
is  not  gronnd  for  discharge  on  habeas  corpus. 
R>-an  T.  Bhodes,  167  Ind.  m,  76  N.  E.  249, 


78  N.  E.  380;  People  t.  House  of  Refuge,  46 
Misc.  Bep.  131,  03  N.  T.  Supp.  2ia 

[4]  8.  The  relator's  last  contention  ia  tliat 
the  statute,  B.  U  1906,  |  6455,  authorizing 
the  Board  of  Oontrol  to  transfer  prisoners 
from  the  reformatory  to  the  state  prison,  is 
invalid  under  Const  art  3,  |  1,  as  being  a 
legislative  attempt  to  authorize  purdy  mln* 
isterial  offlcera  to  exercise  Judicial  fanctlona. 
The  generic  question  raised  by  this  conten- 
tion l8  not  a  novel  one.  It  Is  long  since  that 
criminology  gave  us  our  modem  conception 
of  criminality,  from  which  has  arisen  an 
ever-Increasing  tendency  to  regard  "punish- 
ment" for  crime  as  being  not  so  much  com- 
pensatory as  reformatory,  and  from  this  ten- 
dency, In  turn,  have  sprung  laws  greatly  am- 
plifying and  extending  the  administrative 
functions  incident  to  the  execution  of  the 
penalties  prescribed  by  law  for  crime  and 
imposed  by  the  courts  upon  those  who  have 
Incurred  tbe  same.  It  Is  not  at  all  strange, 
then,  that,  in  tbe  course  of  legislative  at- 
tempts in  the  various  states  of  the  Union  to 
meet  the  requirements  of  this  extended  ad- 
ministrative system,  laws  should  sometimes 
be  passed  which  at  least  seem  to  attempt  to 
vest  administrative  ofScers  with  powers  prop- 
erly appertaining  to  the  Judicial  or  executive 
departments  of  the  goverument  Bitter  at- 
tacks have  been  made  upon  some  of  these 
laws,  most  notably  upon  the  so-called  inde- 
terminate sentence  system,  with  its  credits 
for  good  behavior,  upon  the  parole  sj-stem, 
and  upon  tbe  prison  transfer  system;  such 
attacks  being  grounded  variously  upon  tbe 
contentions  that  the  legislation  assailed  at- 
tempts to  vest  administrative  officers  with 
the  Judicial  power  of  sentence  or  the  execu- 
tive power  of  pardon,  or  else  Is  an  unau- 
thorized delegation  of  legislative  powers. 
See  Murphy  v.  Com.,  172  Mass.  264,  52  N. 
B.  505,  43  li.  R.  A.  154,  70  Am.  St.  Rep.  206; 
Com.  V.  Brown,  167  Mass.  144,  45  N.  E.  1;  Ex 
parte  Marlow,  supra;  Miller  v.  State,  149 
Ind.  607,  49  N.  E.  894,  40  Lk  R.  A.  109.  tn 
each  of  these  cases  the  Indeterminate  sen- 
tence system  was  sustained,  though  not  with- 
out serious  consideration,  and,  in  Indiana, 
some  dissent  See.  also,  Fite  v.  State,  114 
Tenn.  646,  88  S.  W.  041,  1  U  B.  A.  (N.  S.) 
520,  4  Ann.  Cas.  1108,  where  the  credit  sys- 
tem was  sustained,  subject  to  certain  limita- 
tions, and  the  cases  were  reviewed,  and  In  re 
Conditional  Discharge  of  Convicts,  73  Vt 
414.  61  AU.  10,  66  L.  B.  A.  668.  where  the  va- 
lidity of  tbe  parole  system  was  considered. 
Ukewise  see  In  r&  Murphy,  62  Kan.  422,  63 
Pac.  428,  upholding  the  Kansas  prison  trans- 
fer act  and  People  v.  Uallary,  195  III  682, 
68  N.  E.  508,  88  Am.  8t  Bep.  212.  declaring 
a  somewhat  similar  law  invalid.  By  citing 
Qiese  cases,  however,  we  do  not  mean  either 
to  approve  or  disapprove  of  their  holdings 
npon  tlie  specdflc  questions  therein  involved. 
We  cite  them  merely  because  they  are  per- 
tinent to  the  considerations  to  which  we  have 

Digitized  by  GooqIc 


318 


188  NOBTHWESTEBN  &BPOBTBB 


(Minn. 


adverted  and  Involve  tlie  same  general  prin- 
ciples which  we  must  apply  In  the  Instant 
case. 

Coming,  then,  to  the  matter  immediately 
before  us,  the  argument  against  the  validity 
of  the  law  in  question  Is,  in  substance,  as 
follows:  That  the  Legislature  has  no  power 
to  vest  a  ministerial  body  with  judicial  func- 
tions ;  that  the  Imposing  of  a  statutory  pen- 
alty for  a  crime  Is  a  judicial  function,  and 
where  the  statute  prescribes  alternate  penal- 
ties the  selection  of  the  penalty  which  fs  to 
be  Imposed  in  a  particular  case  Is  also  a 
judicial  function;  that  the  Minnesota  stat- 
utes under  consideration  authorize  confine- 
ment either  In  the  reformatory  or  the  state 
prison,  It  being  within  the  discretion  of  the 
court  which  punishment  shall  be  inflicted; 
but  that  the  statute  assailed  authorizes  the 
Board  of  Control  subBequeutty  to  transfer 
from  the  reformatory  to  the  state  prison,  and 
hence  the  final  choice  between  the  two  pen- 
alties provided  by  statute  is  left  to  such 
board,  who,  la  effect,  are  thus  authorized  ^- 
ther  to  review  the  action  of  the  court  tn 
choosing  the  reformatory,  Instead  of  the 
state  prison,  as  the  place  of  the  prisoner's 
confinement,  or  elae  to  impose  a  new  crim- 
inal penalty  without  Judicial  trial,  for  mat- 
ters occurring  subsequently  to  the  original 
commitment. 

We  think,  however,  that  tills  argument  Is  fal- 
lacious. B.  L.  1005,  I  6062,  provides:  "Forg- 
ery In  Oie  second  degree  shall  be  punished 
by  Imprisonment  in  the  state  prison  for  not 
more  than  ten  years.*'  Under  this  statute 
alone— Laws  1011,  c.  298,  providing  for  Inde- 
terminate sratences,  not  being  In  force  at  the 
time  of  the  conviction  in  the  present  case — 
It  would  have  been  the  duty  of  the  conrt,  up- 
on tbo  prisoner's  conviction,  to  sentence  him 
to  the  state  prison  for  a  definite  term  of  not 
more  than  10  years.  But  B.  L.  1006,  |  5454, 
provides:  "Any  person  not  less  than  sixteen 
nor  more  than  thirty  years  of  age,  convicted 
of.  a  crime  punishable  by  imprisonment  in 
the  state  prison,  and  never  before  sentenced 
to  a  state  prison  or  reformatory,  may  be 
sentenced  to  the  reformatory,  which  sentence 
shall  be  without  limit  as  to  time.  •  •  • 
Such  imprisonment  not  to  exceed  the  maxi- 
mum term.*'  And  section  6461  provides  t^t 
in  similar  cases,  with  some  slight  difference 
as  to  age  not  material  here,  the  sentence 
may  be  to  the  state  prison  on  the  reformatory 
plan  "in  like  manner  and  on  like  conditions 
as  are  provided  for  sentence  to  the  reforma- 
tory." 

These  two  statutes,  taken  together,  pur- 
port to  authorize  the  court.  In  its  discretion, 
to  sentence  the  prisoner  elthec  to  the  reform- 
atory or  the  state  prison  for  a  nominally 
indefinite  term,  not  to  exceed  10  years  for 
the  crime  here  Involved;  such  term,  however, 
being  legally  considered  to  b6  10  years,  sub- 
ject to  a  prior  termination  upon  certain  con- 
tingencies not  necessary  here  to  mention. 
See  Murphy  t.  Com.,  supra ;  Miller  v.  State, 


supra.  Under  the  three  statutes  which  we 
have  cited,  therefore.  It  appears  that  the 
penalty  provided  by  law  for  the  crime  here 
involved  was,  to  a  certain  extent,  in  the  al- 
ternative, thus  calling  for  the  exercise  of  ju- 
dicial discretion  In  determining  which  should 
be  Imposed;  but  these  statutes  must  be  read 
In  connection  with  still  another  statute, 
namely,  R.  L.  1905,  |  6465.  This  section,  as 
It  stood  at  the  time  of  the  prisoner's  con- 
viction, and  also  as  amehded  by  Lawb  1911, 
c  61,  is  as  follows:  "The  Board  of  Control 
may  transfer  from  the  reformatory  to  the 
state  prison,  from  the  state  prison  to  the 
reformatory,  and  from  the  state  training 
school  to  the  reformatory  whenever,  In  Its 
judgment,  such  transfer  will  be  advantageous 
to  the  person  transferred,  or  to  the  Instita- 
tlon  firom  which  such  transfer  Is  madtf* — 
with  certain  other  provisions  not  here  ma- 
terial. 

Therefore,  by  reading  this  section  Into  Qie 
sentence  of  the  court,  wbldi  must  be  done 
(Miller  v.  State,  supra;  Blch  v.  Chamber- 
lain. 107  Mich.  381,  65  N.  W.  236;  In  re 
Murphy,  snpriOi  the  only  altematlTe  featare 
of  the  penally  prescribed  by  the  statutes  lien 
In  the  lenglli  and  character  of  the  term, 
that  Is,  whether  for  a  definite  period  of  not 
more  than  10  years,  or  for  10  years,  subject 
to  a  possible  prior  termination;  and  when 
the  prisoner  in  this  case  was  sentenced  to 
the  reformatory,  the  conrt  exercised  all  the 
judicial  discretion  vested  In  It  by  the  statute!* 
or  the  CJonstitution,  for,  whether  the  sentence 
Is  to  the  reformatory  or  to  the  state  in^son. 
the  Board  of  Control,  whlcb  has  charge  of 
both  institutions,  has  pownr  under  section 
5465  to  transfer  from  the  one  to  the  other. 

[I]  But  it  is  this  pow^  of  transfer  that 
is  attacked  as  Involving  an  exercise  of  judi- 
cial functions,  and  If  it  really  does  call  for 
the  exercise  of  judicial,  as  dlstlngiiished 
from  merely  administrative  or  regulatory, 
functions,  it  cannot,  at  coarse,  be  sustained. 
We  think,  however,  ^t  the  poww  of  trans- 
fer thus  conferred  np<m  the  board  is  purely 
administrative.  As  we  have  already  indicat- 
ed, one  of  the  principal  alms,  if,  Indeed,  not 
the  predominant  <me,  of  onr  penal  system,  is 
reform,  and  snch  is  the  policy  which  con- 
trols the  conduct  and  management  of  the 
state  prison  no  less  than  of  the  reformatory. 
Practically  every  law  enacted  in  this  state 
for  many  years,  relative  to  sentence  and 
Imprisonment  for  crime,  evidences  this  aim ; 
and  this  conception  of  "punishment"  of  ne- 
cessity involves  an  extension  of  the  admin- 
istrative side  of  the  penal  system,  and  im- 
peratively demands  greater  freedom  and  wid- 
er powers  on  the  part  of  the  executive  and 
administrative  officers  in  carrying  out  the 
sentences  of  the  courts.  This  new  concep- 
tion of  "punishment" — new  In  the  history  of 
jurisprudence,  but  old  and  well  establlsbed 
in  this  state — likewise  has  a  direct  bearing 
upon  the  office  of  a  judicial  sentence,  which 
is  now  and  always  has  been  merely  to  dl- 
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rect  that  the  punishment  provided  by  the 
law  be  administered  to  the  person  conTlcted 
of  tlie  crime.  Anciently,  when,  under  the 
barbarous  doctrine  of  an  eye  for  an  eye  and 
a  tooth  for  a  tooth,  "punlsbment"  was  deem- 
ed to  be,  as  the  word  Implies,  largely  com- 
pensatory, the  natural  and  logical  conception 
of  a  sentence  for  a  crime  was  that  the  "pun- 
ishment" should  be  nicely  graduated  to  the 
nature  and  circumstances  of  the  offense; 
this  Idea  being  reflected  In  the  Constitutions 
of  some  of  the  states  by  a  provision  that 
the  pnnishm^t  shall  be  proportionate  to  the 
offense,  and  this  provision  likewise  being 
Interpreted  as  requiring  that  the  prisoner 
should  suffer  In  proportion  to  the  lightness 
or  the  enormity  of  his  crime.  And  so  long 
as  this  compensatory  conception  of  "pun- 
ishment" obtained,  it  might  seem  logically 
to  follow  that  the  adjudging  of  the  penalty 
with  great  certainty  and  precision  was  es- 
sential and  necessarily  Involved  the  exercise 
of  Judicial  functions,  and  that  any  law  at- 
tempting to  deprive  the  courts  of  any  of 
their  powers  in  this  regard  would  be  an  in- 
vasion of  the  province  of  the  Judiciary.  The 
modem  conception  of  "punishment,"  how- 
ever, and  the  one  that,  so  far  as  we  can 
ascertain,  has  always  obtained  in  this  state, 
takes  practically  no  account  of  compensa- 
tion; the  only  survival  thereof  being  found 
in  the  attempt  at  prevention  by  means  of  de- 
terring examples  and  by  confinement  of  and 
restrictions  upon  criminals  considered  dan- 
gerous to  be  at  large,  which  latter  system, 
especiaUy  when  viewed  from  the  crimino- 
logical viewpoint  is  dosely  analogous  to  the 
systmn  of  confinement  of  and  restraint  upon 
persons  of  onsonnd  mind.  Obviously,  then, 
the  office  of  a  Judicial  sentence  for  crime 
cannot,  under  this  conception  of  "punish- 
ment," be  altogether  the  same  as  when  so- 
ciety demanded  payment,  comi^ete  and  more 
or  leas  In  kind,  for  Inflractlons  <^  Its  laws. 
No  longer  Is  propoHlonate  punishment  to  be 
meted  out  to  the  criminal,  measure  for 
measure ;  bat  the  nnfbrtnnate  offender  is  to 
be  committed  to  the  charge  of  the  officers  of 
the  state,  as  a  sort  of  penitential  ward,  to 
be  restrained  so  far  as  necessary  to  prote<^ 
the  public  from  recurrent  manifestations  of 
Us  criminal  tendencies,  with  the  Incidental 
warning  to  others  who  may  be  criminally  in- 
clined or  tempted,  but,  If  possible,  to  be  re- 
formed, cored  of  his  criminality,  and  finally 
released,  a  normal  man,  and  a  rehabilitated 
dttzen. 

Sncfa  Is  the  province  of  Judicial  sentence 
for  crime  In  many  of  the  states,  and  It 
should  be  the  same,  we  think,  In  all  of  them. 
In  any  event,  we  are  satisfied  that  this  con- 
ception of  a  sentence  is  the  only  one  that 
can  obtain  in  this  state.  Neither  in  our 
Constltntl<m  nor  in  our  statute  law  do  we 
find  any  remnant  of  the  compensatory  Idea 
of  pnnlshment.  Our  Constitution  does  not 
coiUaln  any  provision  which,  by  any  process 
of  constnictlon,  requires  pemUties  to  be 


weighed  In  t2ie  balance  with  crime.  It  fol- 
lows, then,  that  a  much  larger  field  of  opera- 
tion has  necessarily  been  thro%s'n  open  to 
those  to  whose  charge  criminals  are  com- 
mitted for  the  purpose  of  the  execution  of 
the  sentences  pronounced  against  them,  and 
we  will  say,  without  further  preliminary, 
that  BO  far  as  we  have  found  It  necessary  in 
this  case  to  examine  our  laws  in  this  r^ard. 
Including  the  transfer  law  herein  assailed, 
we  have  not  found  them  obnoxious  to  any 
constitutional  objection.  As  we  have  had 
occasion  recently  to  say:  "Constitutions  are 
not  made  for  existing  conditions,  nor  in 
view  that  the  state  of  society  will  not 
change  or  Improve,  but  for  future  emergen- 
cies and  conditions,  and  their  terms  and  pro- 
visions are  constantly  expanded  by  construc- 
tion to  meet  the  advancing  and  Improving 
affairs  of  men."  State  v.  Mankato,  117 
Minn.  458,  465,  136  N.  W.  264,  266,  quoting 
from  the  opinion  of  Mr.  Justice  Brown  in 
Elwell  V.  Comstock,  99  Minn.  261,  109  N.  W. 
113,  698,  7  L.  R.  A.  (N.  S.)  621,  9  Ann.  Gas. 
270. 

Failure  to  heed  these  weighty  words  wonld 
necessarily  result  In  political  and  social  stag- 
nation. The  changes  In  the  conceptions  of 
"punishment"  and  of  sentence  for  crime,  to 
which  we  hare  adverted  at  some  length,  nec- 
essarily require  that  the  constitutional  divi- 
sion of  the  government  Into  three  depart- 
ments should  receive,  so  far  as  the  question 
here  under  consideration  is  concerned,  a 
more  liberal  construction  IMn  might  have 
been  loi^cally  possible  when  this  inovislon 
was  Inserted  in  the  first  American  Constitu- 
tion, at  which  time  the  law  had  not,  per- 
hapsi  abandoned  the  comprasatory  concep- 
tion of  punishment  We  bold,  therefore, 
that  R.  L.  1005,  f  5446,  authorising  the 
Board  of  Control  to  transfer  to  the  state 
prison  a  prisoner  originally  sentenced  to  the 
reformatory,  or  vice  versa,  does  not  violate 
Const  art  8,  {  1;  for  we  consider  this 
power  to  be  a  mere  matter  of  administration 
and  control,  in  thorough  keeping  with  the 
broad  and  bnmane  policy  underlying  our  pe- 
nal system.  In  sni^rt  of  this  contusion  we 
might  refer  to  the  proTlaiona  of  our  statutes 
which  Indicate  that  the  reformatory  and  the 
state  prison  are  merely  branches  of  one 
great  Institution,  from  which  it  migbt  be 
ai^ued  that  as  between  the  two.  the  place 
of  confinement  is  not  a  Judicial  matter  (see 
In  re  Murphy,  supra;  Rich  v.  Chamberlain, 
supra;  O^rien  v.  Barr,  83  Iowa,  51,  49  N. 
W.  68) ;  and  likewise  we.  might,  for  the  pur- 
pose of  distinguishing  them,  discuss  the  case 
of  People  T.  Uallary,  suinra,  and  oth&e  cases 
which  may  seem  to  be  more  or  less  in  con- 
flict with  the  c(mclu8lon  which  we  have 
readied.  But  to  do  so  would  be  bat  to  in- 
vite controversy,  predicated  la^Iy  upon 
technical  refinements  as  to  the  meaning  of 
words  and  terms,  such  as  "penal"  and  'in- 
famous." We  will  say,  therefore,  that  while 
we  have  carefully  examined  these  statutes 
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and  cases,  as  well  as  the  other  cases  to 
which  we  bare  been  cited,  and  also  many 
additional  cases  which  we  have  foand  in  the 
conrse  of  onr  own  research,  we  base  our  con- 
clusion primarily  upon  an  Independent  con* 
sideratlon  of  our  own  Constitution  and  stat- 
utes, which  we  have  endeavored  to  Interpret 
In  the  U^ht  of  the  ideals  and  conceptions  of 
the  people  of  tills  state  aa  reflected  In  Its 
written  laws. 

It  appears  from  the  record  that  the  prison- 
er In  this  case  was  transferred  to  the  state 
prison  upon  his  own  request;  but  we  have 
not  allowed  this  fact  lu  any  way  to  influence 
onr  determination  of  the  case,  and  the  con- 
clusion  which  we  have  reached  Is  In  no  wise 
based  thereon. 

Order  affirmed. 


GOOD  ROADS  CONST.  CO.  v.  PORT  HU- 
RON, ST.  C.  &  M.  C.  RT.  CO. 
(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

1.  Stbeet  Railboads  (5  99*)  —  Irjubies  at 
ObOSSINOS— CONTBIBUIOBT  NeOLIOBNCE. 

Pub.  Acts  1003,  No.  71,  makes  it  unlaw- 
ful to  use  a  steam  en^ne,  etc.,  on  any  public 
highway,  unlees  the  owner  or  employ^  running 
it  shall  send  a  person  before  it  at  least  10  and 
not  more  than  40  roda  to  warn  persons  using 
the  highway  of  its  approach.  Plaintiff  operat- 
ed a  Bteam  engine  road  roller  which  was  struck 
by  defendant's  internrban  car  at  a  public  high- 
way crossing.  The  outfit  consisted  of  the  en- 
gine road  Toiler  with  four  dirt  wagons  attached, 
making  the  outfit  100  feet  long,  and  its  speed 
was  from  1^  to  2  miles  an  hour.  It  approach- 
ed tbc  crossing  in  charge  of  the  engineer,  who 
ran  the  engine,  to  within  Sve  or  six  feet  of  the 
near  rail,  got  off,  and  stood  in  front  of  the  en- 
giae  BO  as  to  get  a  good  view  of  the  track,  snd 
looked  up  and  down,  but  did  not  see  anything  or 
hear  a  whistle,  -and  then  got  on  his  engine, 
blew  the  whistle,  and  started,  and.  when  the 
front  roller  of  the  engine  was  on  the  far  rail, 
he  saw  a  car  approaching  and  reversed  and 
jumped  off  the  engine.  Beld,  that  tbe  engineer 
was  guilty  of  contributory  negligence  in  at- 
tempting to  cross  the  track  as  he  did. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S8  209-216 ;  Dec.  Dig.  S  99.*] 

2.  Street  Railboads  (§  113*)— Injueiks  at 
Crossikgs  —  Evidence  —  Changes  Aiteb 
accideht. 

In  an  action  for  damage  to  a  steam  road 
roller  struck  at  a  crossing  by  an  interurban 
street  car,  evidence  as  to  changea  in  the  prem- 
ises after  the  accident  was  immaterial,  unleas 
perhaps  a  view  of  tbe  premises  had  been  or^ 
dered. 

[Ed.  Note— For  other  cases,  see  Street  Rail- 
roads. 'Cent.  Dfig.  ii  229-238;  Dec.  Dig.  3 
113.*] 

3.  Trial  (J  28*)  —  View  of  Pbemiseb  —  Dis- 
CBETioN  OP  Court. 

The  question  of  granting  a  view  of  the 
scene  of  a  colliftion  between  a  steam  road  roll- 
er and  an  interurban  street  car  rests  in  tbe 
sound  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  77-79 ;  Dec.  Dig.  8  28.*] 

4.  Appeal  and  Ereob  (S  261*)  —  Presenta- 
tion Below— IMPROPER  Argument. 

Unless  tbe  court  was  requested  to  repri- 
mand counsel   for  improper   argument   or  to 


take  any  other  action,  the  question  is  not  rais- 
ed for  review  by  merely  excepting  to  the  argu- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {1500;  Dec.  Dig.  J  26L*] 

5.  Street  Railroads  (8  113*)— Crossing  Ao- 
ciDENKB— Admission  of  Evidence  —  Otueb 
Accidents. 

In  an  action  for  damage  from  a  collision 
between  a  steam  road  roller  and  defendant's 
interurban  car,  evidence  of  tbe  street  car  be- 
ing stopped  to  avoid  colUslon  on  prior  occa* 
sions  at  the  same  ciosbIi^,  and  that  plaintiff's 
outfit  had  also  caused  a  car  to  stop  on  tbe 
crossing  on  another  occasion,  was  not  admis- 
sible, not  being  sufficient  to  charge  defendant 
with  notice,  so  as  to  require  it  to  operate  its 
cars  at  a  decreased  rate  of  ^peed  at  that  point. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  H  229-^;  Dec.  Dig.  i 
113.*] 

6.  Evidence  (f  456*)— OPunon  BnoiNC^ 
Explaining  Ruias. 

In  an  action  against  a  street  car  company 
for  damage  from  a  collision  of  a  steam  road 
roller  with  an  Interurban  street  car  at  a  public 
highway  crossing,  defendant's  assistant  super- 
intendent was  called  to  explain  one  of  its  rules 
requiring  cars  to  enter  sktwiy  all  curves,  via- 
ducts, etc.,  and  run  slowly  over  them  and  leave 
them  slowly,  and  testified  that  the  slight  carve 
near  the  place  of  the  accident  was  not  called  a 
curve  wiuin  tbe  meaning  of  the  nil&  and  the 
rule  did  not.  limit  speed  of  tbe  car  while  pass- 
ing over  that  part  of  the  track  where  tbe  curve 
was  so  slight.  Held,  that  the  evidence  was  ad- 
missible in  explanation  of  the  rule;  the  witness 
not  having  attempted  to  define  the  word 
"curve." 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  2105,  2106 ;  Dec.  Dig.  8  46e.*l 

7.  Stnet  Railroads  (8  118*)— CROsaiNO  Ac- 
cidents —  Insxbuctions  —  "Gboss  Negdi- 

QENCE." 

In  an  action  against  a  street  railroad 
company  for  damage  caused  by  a  collision  be- 
tween a  steam  road  roller  and  an  interurban 
car  at  a  public  highway,  the  court  instructed 
that  plaintiff  could  not  recover  onlees  the  in- 
jury occurred  by  reason  of  the  gross  negligence 
of  defendant  and  by  that  was  not  meant  that 
the  motorman  actually  Intended  to  do  the  pai^ 
ticular  wrong  complained  of,  that  by  gross  neg- 
ligence is  meant  intentionally  failing  to  per- 
form a  manifest  duty  in  reckless  disregard  of 
the  consequences  as  affecting  the  life  and  prop- 
erty of  another,  and  also  implies  a  thoughtless 
disregard  of  the  consequences  without  the  ex- 
erdse  of  any  effort  to  avoid  them,  and  unless 
the  motorman,  after  he  saw  plaintUFs  steam 
roller  upon  the  track,  and  had  no  reason  to 
tKlieve  it  would  vacate  the  track,  did  nothing 
to  prevent  the  collision,  bat  ran  on  In  reck- 
less disregard  of  the  consequences,  the  jury 
could  not  find  for  plaintiff.  Bald,  that  the  in- 
struction was  not  erroneous. 

fEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  88  26S-^;  Dec.  Dig.  i 
lis.*  ^ 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  4,  pp.  3168-3178 ;  voL  %  p.  7OT0.] 

Error  to  Circuit  Court,  St  Olalr  County; 
Eugene  F.  Law,  Judge. 

Action  by  the  Good  Roads  Construction 
Company  against  the  Port  Huron,  St  Cl»ir 
&  Marine  City  Railway  Company.  Judg- 
ment for  defendant,  and  plalntlfT  brings  er- 
ror. Affirmed. 
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The  following  Is  tiu  dlacnuu  ztfteraA  to 

In  tbe  oiklnloa: 


Argued  before  MOOBE,  a  J.,  and 
STEERS.  McALVAY.  BROOKE,  'STONE. 
OSTRANDBR,  BIRD,  and  KUHN,  3J. 

Burt  D.  Cady,  of  Port  fitiron  (Clifford  W. 
Grandall  and  Frank  B.  Scliell.  both  of  Port 
Huron,  of  connsd),  for  appellant.  P.  H. 
Phillips,  of  Port  Huron  (Joseph  Walsh,  of 
Port  Huron,  of  counsel),  for  appellee. 

STONE,  J.  This  is  an  action  to  recoTer 
the  value  of  a  steam  engine  road  roller  be- 
longii^  to  the  plaintiff,  which  it  claims  was 
struck  and  destroyed  by  a  car  of  the  de- 
fendant under  the  following  circumstances: 

On  September  14,  ldO0,  the  defendant  was 
engaged  In  (^iterating  an  interurban  railway 
from  Marine  City  to  the  city  of  Port  Hur- 
on. Said  railway  crossed  a  public  highway, 
running  nearly  east  and  west,  situated  in 
the  township  of  Port  Huron,  St  Clair  coun- 
ty, being  the  first  highway  north  of  a  cer- 
tain stop  known  as  Oreenwood  on  said  rail- 
way. The  location  of  the  crossing  and  the 
distance  from  the  coiter  thereof  to  certain 
specified  points  alcng  tbe  said  railway  are 
shown  on  the  annexed  plan  or  diagram. 
The  plaintiff  was  coigaged  in  the  business 
of  constructing  gravel  and  macadam  roads, 
and  at  the  date  above  mentioned  was  ooo- 
structing  such  a  road  at  a  hamlet  called 
MarysvlUe,  located  a  short  distance  south  of 
said  crossing.  It  hauled  Its  material  by 
means  of  its  engine  road  roller  with  four 
dirt  wagons  attached,  making  an  outfit  about 
100  feet  In  length  over  all.  This  conveyance 
traveled  along  the  highway  at  from  1%  to 
2  miles  an  hour;  that  being  Its  utmost 
speed.  About  1  o'clodE  in  the  afternoon  of 
the  day  In  question  plaintiffs  said  engine 
road  roller,  with  the  four  dirt  wagons  at- 
tached, approached  said  crossing  from  the 
east,  in  the  sole  charge  of  Its  engineer,  one 
Saul  Tice.  He  ran  the  engine  up  to  within 
Ave  or  six  feet  of  the  east  rail  of  the  de- 
fendant's track  when  he  stopped.  He  got 
off  the  rear  of  tbe  engine,  and  walked  in  the 
neighborhood  of  26  or  30  feet  to  the  track. 
He  went  forward,  and  stood  In  front  of  the 
ei^ne.  He  was  close  enough  to  the  east 
rail  so  that  be  got  a  good  view  of  the  track. 
He  looked  up  and  down  the  track,  and  could 
see  beyond  Greenwood  on  the  south.  He 
saw  no  car  coming  in  either  direction,  and 
heard  no  whistle.  He  then  walked  back, 
got  up  on  the  engine,  blew  the  whistle,  and 
started  the  train  ahead.  When  the  front 
roller  of  the  engine  was  on  the  west  rail  of 
the  track,  he  saw  a  car  coming  from  the 
Bontii  beyond  Greenwood  waiting  room, 
about  the  time  it  came  around  a  slight 
curve.  He  testified  that  he  immediately 
blew  his  whistle,  threw  the  reverse  lever, 
and  Jumped  out  of  the  south  aide  of  the  en- 
gine, and  that  defradant's  car  hit  the  en- 
gine about  tbe  time  he  landed  from  his 
Jump.  He  testified  that,  when  be  first  saw 
tbe  car,  it  was  so  dose  to  him  that  be  did 
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not  liave  time  to  back  bis  «n^ne  a  snfllcient 
distance  to  clear  the  track.  Ttke  width  of 
the  space  Inside  the  trade  or  ralla  traa  4 
feet  8%  Inches,  and  the  bearing  on  eadk 
nil  was  2)j|  iDchei.  It  was  cohceded  that 
the  defendant's  ear  was  ronnhig  at  the  rate 
of  60  miles  an  honr  at  the  time  it  came 
around  the  carve*  and  aiao  that  for  at  least 
a  third  of  a  mile  sonth  of  this  crossli^  the 
defoidant  ran  over  Its  private  right  of  way. 
The  car  violently  stmck  the  road  roller, 
throwing  it  a  distance  of  49  feet  to  the 
northeast,  as  todicated  on  ttm  diagram.  It 
was  omoeded  at  the  trial  that  the  road  roll- 
er was  practically  demolished,  and  was  after 
the  Injury  of  no  value  excwt  for  scrap  iron. 
It  aiveared  that  plaintUTs  «iglneer  had 
been  employed  at  said  work  for  some 
months,  and  was  fUnillar  with  the  location 
of  dtfoidants  track  and  the  crossing,  and 
with  the  ftict  that  both  local  and  limited 
<»rs  w«ce  frequently  run  over  the  line.  The 
evidence  sliowed  that  the  motorman  gave  a 
whistle  at  about  the  same  time  the  plain- 
tiff's engineer  sounded  his  whistle,  and  there 
was  testimony  that  the  motorman  applied 
the  air  brake  on  the  car.  It  being  ccmoeded 
that  the  car  when  it  came  in  view  was  run- 
ning at  the  rate  of  60  miles  an  hour  it  would 
travel  about  74  fe^  a  second,  snd  the  road 
riser's  rate  of  epeed  would  be  from  2  to  S 
feet  per  second. 

ne  trial  Judge  ruled,  and  instructed  the 
Jury,  that  the  plaintiff  wae  gull^  of  con- 
tributory Diligence  in  attemptii^  to  cross 
the  track  in  the  manner  in  which  it  did,  and 
In  the  handling  of  the  outfit,  and  submitted 
to  the  jury  the  question  whether  the  defend- 
ant was  gttUiy  of  gross  negligence  in  the 
operation  of  the  car.  It  appeared  that 
plaintiff's  engineer  was  alone,  and  unattend- 
ed by  any  other  person  In  the  operation  of 
the  roller  and  outfit 

[1]  Considering  the  length  of  plaintiff's 
outfit  and  Its  slow  movement.  It  seems  dear 
to  us  that  the  trial  court  did  not  err  In  hold- 
ing that  It  was  guilty  of  contrlbutOTy  n^U- 
gence  in  the  manner  In  which  it  attempted 
to  cross  the  track.  Our  Legislature  has 
mught  to  protect  the  public  in  the  use  of 
vehicles  or  trains  sudi  as  the  plaintiff  was 
operating.  Our  statute  (see  Act  71,  Public 
Acts  of  1003),  which  regulates  the  use  of 
steam  engines,  steam  wagons,  and  other  ve- 
hldes  which  are  In  whole  or  In  part  operat- 
ed by  steam  on  the  public  highways  of  this 
state,  makes  it  unlawful  to  permit  or  use 
the  same  to  pass  over,  through,  or  upon  any 
public  highway,  road,  or  street,  unless  such 
owner  or  owners,  agent,  servant,  or  employ^ 
shall  send  before  the  same  a  person  of  ma-- 
tnre  age  at  least  10  rods,  and  not  more  than 
40  rods,  in  advance  to  notify  and  warn  per- 
sons traveling  upon  or  using  said  highway 
or  street  with  horses  or  domestic  animals  of 
the  approach  of  each  carriage,  vdiide,  or 
engine.  Considering  the  time  consumed  by 
plaintUTs  engineer  in  returning  from  the 


track,  and  getting  upon  and  starting  his  en- 
gine, and  also  oonsldeElng  the  nuddltr  ^th 
which  the  defendant's  car  was  running,  it  is 
not  strange  that  a  eolli^n  took  place  whldi 
might  have  been  avoided  had  tba  plaintiff 
exercised  ordinary  care  and  prudence  by  the 
use  of  a  flagman  or  other  precaution,  as 
above  indicat<*d.  or  had  he  ranained  upim 
the  engine  anu  reversed  flie  motion  of  the 
train,  for  it  is  undisputed  that,  when  be  first 
saw  the  car,  it  was  from  700  to  800  feet 
away,  and  would  require  at  least  ten  sec- 
onds to  reach  the  crossing,  whereas  in  two 
or  tiiree  seconds  the  engineer  could  have 
backed  his  train  off  the  track.  But  It  may 
be  said  that  the  en^eer  had  not  time  to 
act  deliberately  in  this  latter  regard.  How- 
ever, it  serana  vezy  dear  to  us  that  had  he 
exercised  the  prudence  and  care  which  the 
drcomstances  required,  by  calling  to  his  as- 
sistance persons  to  guard  the  track  while 
he  was  crossing  with  bis  slow-moving  outfit, 
not  only  would  the  plalntUTs  property  have 
l>een  saved,  but  the  life  of  the  motorman 
also,  which  seems  to  have  be«i  sacrificed  by 
the  want  of  proper  care  and  management  on 
the  part  of  the  i^atntiff. 

Tb»  jury  returned  a  verdict  for  defend- 
ant, and  judgment  was  entered  aooordlngly. 
and  the  plaintiff  has  brought  the  case  here 
upon  writ  of  error,  assigning  numerous  er- 
rors to  the  rulings  of  the  court,  the  refusals 
to  charge,  and  the  charge  of  the  court 

It  Is  the  contention  of  the  defendant  that 
the  evidence  did  not  warrant  the  submission 
of  the  case  to  the  jury  upon  the  question  of 
gross  negligence  of  the  defendant  We  do 
not  agree  with  this  claim,  and  think  the 
court  did  not  err  in  submitting  the  ques- 
tion to  the  jury. 

There  are  33  assignments  of  error  in  the 
record,  but  appdlanfs  counsel  discuss  the 
alleged  errors  under  the  following  subheads: 

(1)  The  refusal  of  the  court  to  permit  the 
plaintiff  to  show  changes  In  the  premises. 

.  (2)  Failure  to  reprove  counsel  for  using 
Improper  language. 

(3)  Refusal  to  permit  evidence  of  the 
narrow  escape  from  prior  collisions  to  be 
conddered  as  tending  to  establish  noticA. 

Permitting  defendant's  assistant  an- 
perlntendent  to  testify  that  a  curve  Is  not  a 
curve  within  the  meaning  of  defaidanfs 
rules,  and  rinsing  to  charge  on  this  point 
as  requested. 

(5)  Defendant's  negligence. 

(6)  Alleged  contributory  negUgance  of 
plaintiff. 

(7)  Befusal  to  direct  a  verdict  fmr  plain- 
tiff. 

(S)  Impn^ter  statement  as  to  the  dements 
of  plaintiff's  case. 

(9)  Gross  negligence. 

(10)  Prejudicial  repetition  ot  the  aentenoe: 
"Plaintiff  cannot  recover,**  and  other  like 
phrases. 

[I,  S]  (1)  Upon  the  first  point  la  seema  the 
plaintiff  sought  to  show  chasges  in  the  pram- 
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isea  after  the  acddent  Cilearlr  this  was 
fmmaterlal,  except  perhaps  In  the  event  that 
tbe  plaintiff  had  received  an  order  from  the 
court  permitting  the  Jnr^  to  view  the  scene 
of  the  accident  No  direct  request  was  made 
of  the  court  for  aoch  view.  If  such  request 
bad  been  made  and  ref  osed,  error  could  not 
tuve  been  assigned  theireon ;  the  whole  mat- 
ter resting  In  the  sound  discretion  of  the 
coart  '  Dnpnla  t.  Traction  Co.,  146  Mich. 
151-162,  109  N.  W.  41S.  We  do  not  think 
there  was  anj  reversible  error  In  the  ruling 
of  the  court  npon  this  snhject 

(2)  Failure  to  reprove  counsel  for  using 
Improper  language.  This  question  arose  In 
the  cross-examination  of  the  witness  Charles 
A.  BaUey,  sworn  on  behalf  of  the  plaintiff. 
Id  his  direct  examination  it  appeared  that 
be  went  to  the  crossing  with  a  Mr.  Moore 
aboat  an  hour  after  the  accident;  and  took 
some  views  upon  the  track,  placing  Mr. 
Moore  at  the  crossing  while  the  ^tneea  went 
sooth.  On  his  cross-examination  he  testi- 
fied as  follows:  "I  made  an  observation 
about  SO  feet  sonth  of  the  station  (Green- 
wood station).  This  point  Is  not  shown  on 
the  map.  I  stopped  there  because  it  was 
the  farthest  point  south  I  could  have  a 
perfect  unotwcured  view  of  Mr.  Moore  stand- 
lag  on  the  crossing.  Q.  From  that  point  you 
could  see  Ur.  Moore  on  the  crossing,  but 
from  any  other  point  farther  south  it  would 
be  impossible  to  see,  or  else  very  difficult, 
Is  tbat  true?  A.  Well,  you  could  see  the 
road  roller  further  south,  but  I  couldn't 
see  Mr.  Moore  any  further  sonth,  and  that 
Is  the  reason  I  did  not  go  any  farther.  De- 
fendant's Gounsel:  Now,  If  your  honor 
please,  I  ask  to  have  this  answer  as  stated 
struck  out,  and  I  take  exception  to  it.  This 
man  Is  not  an  ordinary  witness.  He  is  tbe 
head  and  shoulders  of  the  company,  a  man 
experienced  in  law,  and  be  knows  that  that 
answer  to  that  question  Is  improper,  and  I 
desire  to  take  exception  to  )t  Q.  Now,  I 
ssk  you  to  answer  this  question?  Plaintiff's 
Counsel:  I  desire  to  take  an  exception.  A. 
I  did  answer  your  question,  that  that  Is  the 
farthest  southern  point  I  could  see  Mr. 
Uoore.  Plaintiff's  Gounsel:  I  desire  to  take 
exception  to  the  statement  of  Mr.  Walsh 
tbat  this  witness  was  the  head  beetler  of 
this  company,  and  that  he  was  not  an  ordi- 
nary witness,  and  tbat  he  was  experienced 
la  law,  as  being  Imprbpra;  there  being  no 
evidence  to  support  any  such  statement 
Defendant's  Counsel:  Well,  the  Jury  will 
Judge  of  that,  I  guess.  Plaintiff's  Gounsel: 
And  an  exception  to  that  remark." 

[4J  It  will  be  observed  tbat  the  court  was 
not  called  npon  by  motion,  or  otherwise,  to 
cither  reprimand  counsel,  or  take  any  other 
action,  or  make  any  ruling  thereon.  Under 
repeated  decisions  of  this  court,  relating  to 
remarks  of  counsel,  such  exceptions  are  of 
no  validity.  It  Is  not  necessary  to  cite  our 
nnmerous  decisions  ui>on  this  point  Neither 
do  we  think  the  remark  of  counsd  was  of 


such  a  serious  or  prejudicial  nature  as  is 
contended  for  by  appellant 

[5]  (3)  Appellant  next  urges  that  the  re- 
fusal of  the  court  to  permit  the  witness 
Tlce  to  give  testimony  relative  to  some  prl^ 
or  occurrences  as  tending  to  show  notice  to 
the  defendant  was  error.  There  is  some 
question  whether  tbe  record  discloses  any 
ground  for  thla  exception.  Objection  was 
made  by  defendant's  counsel  to  the  question 
relating  to  such  claimed  prior  occurrenced 
on  the  ground  that  It  was  immaterial,  and, 
even  If  it  occurred.  It  would  not  be  notice 
to  the  com[>any  to  the  extent  claimed  by 
the  plaintiff.  The  ruling  of  the  court  was 
that  the  witness  could  not  be  examined  as 
to  the  stopping  of  the  car  under  tbe  dr- 
cumstaoces  claimed  for  the  purpose  of  fix- 
ing notice  ou  tbe  company.  Counsel  took 
no  exception  to  this  ruling.  Gounsel  for 
plaintiff  then  proposed  to  show  by  the  wit- 
ness that  on  three  different  occasions  a  car 
did  stop,  and  the  court  again  held  that  this 
could  not  be  shown  for  the  purpose  of  fix- 
ing notice  npon  the  company.  No  exc^^tlon 
was  taken  to  this  ruling.  Counsel  for 
plaintiff  then  asked  the  court  if  he  would 
be  permitted  to  show  that  tbe  company" 
could  stop  and  control  their  cars  between 
the  crossing  and  the  curves  Atter  a  col- 
loquy between  the  court  and  counsel  tbe 
court  stated:  "You  may  show  that  there 
was  an  obstruction  on  the  track,  and  they 
did  stop.  If  It  Is  necessary  In  that  par- 
ticular, you  may  ask  the  witness  If  there 
was  an  obstruction  on  the  track,  and  he 
will  answer  the  question  by  yes  or  no,  and 
ask  him  If  they  did  stop  the  car  before 
reaching  tbe  obstruction."  This  latter  state- 
ment by  the  court  was  excepted  to  by  ap- 
pellant after  which  tbe  witness  proceeded 
to  testify  upon  the  subject  Was  this  evi- 
dence admissible  as  tending  to  show  notice 
to  the  defendant?  It  la  the  position  of  ap- 
pellant that  the  nature'  of  these  claimed  oc- 
currences was  such  as  would  likely  lead 
to  discussion  and  report  to  the  company. 
We  do  not  think  that  the  cases  cited  by  ap- 
pellant sustain  tbe  position  claimed.  Where 
there  are  defects  that  have  been  of  long 
standing,  they  have  been  allowed  to  be 
shown. 

In  Smith  V.  Sherwood  Township,  62  3IIch. 
159,  28  N.  W.  800,  the  action  being  one  to 
recover  damages  because  of  a  horse  becom- 
ing frightened  at  a  hole  in  the  planks  of  a 
bridge,  it  was  held  that  the  plaintiff  might 
show  that  It  bad  existed  for  a  considerable 
length  of  time;  and  this  court  held  that  ev- 
idence Introduced  showing  instances  of  oth- 
er horses  shying  at  the  hole  tended  to  show 
that  knowledge  of  sucb  conditions  was 
brought  to  the  attention  of  tbe  township  au- 
thorities. A  like  question  arose  In  Moore 
V.  City  of  Kalamazoo,  109  Mteh.  176,  66  N. 
W.  1089,  which  was  an  action  against  the 
dty  for  injuries  received  by  stepping  into  a 
hole  In  a  defective  sidewalk.  Evldenee  that 
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there  were  otber  d^iecta  in  the  Immediate 
vlcliilt7>  and  tSat  other  pwsons  had  stuped 
Into  the  same  hole  in  the  walk,  was  held  ad- 
mlaalble  aa  bearing  npon  the  question  of  no- 
Uoe.  We  think  the  instant  case  can  readi- 
ly be  dlsUngnished  from  the  cases  cited. 
There  was  here  no  hole  or  obstmctlon  which 
wonld  be  a  contlnnlng  notice  of  the  danger- 
ous condition.  The  mere  occurrence  of  the 
car  having  been  stopi;)ed  on  prior  occasions 
would  not  probably  be  of  sufflclait  Impor- 
tance to  be  reported  to  the  company,  or  cause 
any  comment,  or  operate  as  a  notice.  Be- 
cause this  same  plaintiff  on  a  prior  occa- 
sion was  crossing  the  track  of  the  defend- 
ant at  this  particular  place  with  an  equip- 
ment that  was  so  Imperfect  as  to  cause  Its 
stoppage  on  the  railroad  crossing,.  It  can 
tiardly  be  said  tbat  because  of  that  fact  the 
defendant  should  be  charged  with  notice,  and 
therefore  required  to  operate  Its  cars  along 
the  stretch  of  track  approaching  this  cross- 
ing at  a  decreased  rate  of  siwed  for  the  rea- 
son that  such  condition  was  likely  to  recur. 
But.  as  we  have  already  said,  the  testimony 
offered  was  received,  but  not  used  for  tbe 
purp(»e8  of  notice.  Neither  are  we  able  to 
find  that  the  court  was  requested  to  charge 
the  jury  upon  tbat  subject  by  the  appellant. 

[I]  (4)  It  is  claimed  that  there  was  er- 
ror In  permitting  the  defendant  to  explain 
tbe  meaning  of  its  rules  by  parol  evidence. 
The  rule  referred  to  was  defendant's  rule 
295,  reading  as  follows:  "Enter  slowly  all 
curves,  special  work,  temporary  tracks,  sub- 
ways and  viaducts;  run  slowly  over  them 
and  leave  them  slowly."  It  is  claimed  by 
appellee  that  this  rule  did  not  apply  to  the 
running  of  interurban  trains  in  the  country, 
but  related  to  the  operation  of  Its  cars  in 
the  city  of  Detroit;  the  rule  having  been 
labeled  'The  Bnles  of  the  Detroit  United 
Unesr*  The  assistant  superintendent  testi- 
fied that  the  defendant  had  cnrre  signs  at 
all  curves  that  were  designated  curves,  and 
tbat  the  dlght  curve  shown  won  the  dia- 
gram here  was  not  called  a  carve  within  the 
meaning  of  railroad  terms,  and  within  the 
meaning  of  the  roles  of  the  defendant  We 
think  that  the  witness  was  here  testifying 
to  a  fact  as  to  the  applimtlon  of  Its  rules 
to  a  certain  condition.  We  think  It  was  com- 
petent for  him  to  state  that  it  was  not  in- 
tended to  limit  the  speed  of  cars  while  pass- 
ing over  this  particular  portion  of  the  track, 
or  any  other  portion  where  the  deviation 
from  a  straight  line  was  so  slight  The  wit- 
ness cUd  not  attempt,  as  Is  claimed  by  ap- 
pellant to  give  the  meaning  of  the  word 
"curve,"  but  was  ouly  stating  Its  applica- 
tion to  a  portion  of  the  road.  The  reason 
for  the  rule  must  be  apparent  Its  only  pr  ,- 
pose  must  have  been,  and  is,  to  avoid  the 
danger  of  Iiigh  speed  on  bu(A  portions  of 
the  tradis  as  curve  sutHeientiy  to  make  fast 
running  over  them  hazardous. 

t7]  (5)  We  have  exumUicd  with  care  the 


remaining  sabheads  and  alignments  of  error 
relating  to  the  reqneata  of  appellant  to 
charge  and  the  charge  of  the  court  We 
find  no  rever8D>le  error  In  this  branch  of 
tbe  case.  While  there  is  some  confusion  in 
the  charge,  yet  It  distinctly  appears  that  the 
court  submitted  tbe  case  to  the  jury  upon 
the  subject  of  gross  n^llgeno&  We  think 
that  the  language  of  the  court  with  refer- 
ence to  the  definition  and  subject  of  gross 
negligence  cannot  justly  be  complained  of  by 
the  appellant.  The  court  among  other 
things,  charged  the  jury  as  follows:  "If. 
therefore,  you  find  from  tbe  evidence  that  the 
defendant,  if  guilty  of  anything,  was  only 
guilty  of  ordinary  negligence,  and  was  not 
guilty  of  willful  or  wanton  and  reckless  con- 
duct your  verdict  should  be  for  the  defend- 
ant as  the  rule  is  that  If  the  tdahitiff  is 
guUty  of  negligence  contributing  to  the  de- 
struction of  its  property,  It  cannot  recover 
unless  the  defendant  was  guilty  of  groaa  neg- 
ligence, and,  under  the  law  of  this  state,  it 
Is  contributory  negligence  for  a  person  to 
propel  and  cross  a  railroad  tradt  with  a 
traction  steam  road  roller  with  a  train  of 
four  wagons.  In  all  100  feet  in  length,  and 
requiring  some  minutes  to  cross,  without 
sending  a  man  up  and  down  tbe  track  to 
flag  approaching  cars.  •  •  •  Now,  gen- 
tlemen, this  Is  a  question  for  yon  to  deter- 
mine from  all  tbe  facts  and  drcumstancea  in 
evidence  In  the  case.  You  may  consider  the 
evidence  In  reference  to  the  distance  at 
which  the  road  roller  could  be  seen  by  the 
defendant  company;  the  degree  of  the  curve 
in  the  track;  the  blowing  of  the  whistle: 
the  distance  in  whidi  a  car  can  be  stopped 
running  at  BO  miles  an  hour;  the  distance 
the  car  was  from  the  steam  roller  wh^  the 
defmdant  company  anticipated,  or  should 
have  anticipated,  danger,  and  its  ability  or 
Inability  to  avoid  tbe  collision  If  it  anticl< 
pated,  or  should  have  anticipated,  danger.  So 
the  plaintiff  cannot  recover  in  this  case  un- 
less you  tmd  by  the  fair  pr^nderance  ot 
the  evidence,  as  above  described  to  you,  that 
injury  occurred  by  reason  of  the  gross  neg- 
ligence of  the  d^ndant  But  It  is  not  meant 
that  the  motorman  must  have  actually  in- 
tended to  do  the  particular  wrong  complain- 
ed of.  By  gross  negligence  Is  meant  Inten- 
tional failure  to  perform  a  manifest  du^  iu 
reckless  disregard  ot  the  consequoidte  as  af- 
fecting the  life  or  invperty  of  another,  and 
also  Implies  a  thoughtless  disregard  of  tbe 
consequences  without  the  exercise  of  any 
effort  to  avoid  them.  Unless,  theretbre,  you 
find  from  the  evidence  that  the  motorman 
after  he  saw  plalntJS's  steam  roller  upon  tbe 
track,  and  when  be  had  no  reason  to  believe 
it  would  vacate  the  trade  before  the  car 
wonld  reach  the  highway  crossing  did  noth- 
ing to  ivevoit  Che  collision,  but  ran  on  la 
recktess  disr^rd  of  fhe  consequences,  you 
cannot  find  a  verffict  for  tbe  plaintiff,  and 
must  find  for  the  defendant**  We  ore  of 
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opinion  that  the  question  of  gross  negligence 
was  here  fialrly  snbmltted.  Labarge  t.  Pere 
Marquette  B.  Co.,  134  Mich.  139,  95  N.  W. 
1073;  Knlckerbodcer  t.  Detroit,  etc.,  K.  Co.. 
167  Ulch.  586»  183  N.  504. 

We  find  no  reveralble  error  in  the  record, 
and  the  judgment  of  Qie  drcnlt  court  is  af- 
firmed. 


ABBIi  T.  R008ENRAAD. 
fSnpreme  Court  of  MlcbigaZL   Mot.  8,  1912.) 

1.  Executors  and  Advinistbatorb  (§  266*) 
—Establishment  of  Clatm&— Appeal. 
Where,  in  proceedinffB  to  establish  claims 
aguDst  a  decedent's  estate,  claimant  appealed 
from  a  judgment  allowins  his  claims  in  part, 
bat  the  estate  did  not  appeal  from  the  allow- 
ance, and  it  was  not  claimed  that  one  of  the 
cUims  allowed  was  onjuat,  the  court  properly 
allowed  BDch  claim  to  stand  as  a  part  of  tbe 
Tcidlct  and  judgment  in  tbe  case. 

[Ed.  Note. — For  other  cases,  see  Bzecutors 
'and  Administrators,  Cent.  Dig.  H  8S0-^,  860- 
m,  910-919;  Dec.  Dig.  |  256.*] 

SL  BXECUTOU  AND  ADMINISTKATOBS  (|  221*) 

— Ci.Am8  AoAiHST  Decedents*  Estaixs  — 
Actions— EIvidbncb—Aduissibiutt. 
Where,  in  proceedings  by  a  child  to  estab- 
lish a  claim  against  the  estate  of  his  deceas- 
ed father  for  services  rendered  after  attain- 
iag  full  age,  there  was  evidence  of  a  promise 
hy  Uie  father  to  compensate  for  tbe  services 
reodered,  the  admission  in  evidence  of  notes 
executed  by  the  father  for  services  and  deliv- 
ered to  a  third  person  was  proper  to  show 
wiiat  the  father  considered  the  services  worth. 

{Ed.  Note. — For  other  cases,  see  Czecutors 
and  AdministratorB,  Cent.  Dig.  iS  901-903i^, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec  Dig.  f  221.*] 

3.  Work  and  Labor  (|  7*)— Services  bt 

CiaLD  FOB  Parbnt^Recovbrt. 

A  child  seeking  to  recover  from  a  parent 
for  Bervicea  rendered  need  not  establish  a  for- 
mal contract  for  services;  but,  where  the  facts 
attending  the  performance  of  the  services  and 
tbe  acceptance  thereof  rebut  the  presumption 
that  tbe  services  were  gratuitous  and  authorize 
tbe  inference  that  both  parties  acted  under  the 
anderstanding  that  they  were  to  be  paid  for, 
the  parent  is  liable. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Ubor,  Cent  Dig.  {S  ll%r-22:  Dec.  Dig.  §,  7.*] 

1  Executors  and  Adminisxbatobs  (|  221*) 
— estabi.i8iment  of  claims— e  vi  den  ck— 

ADinsSIBIUTY. 

Where,  in  a  proceeding  by  a  child  to  estab- 
lish a  claim  against  tbe  estate  of  hia  deceased 
father  for  services  rendered,  there  was  evi- 
dence of  a  promise  on  the  part  of  the  father  to 
compensate  for  the  services  rendered,  and  evi- 
dence to  support  the  child's  claim,  the  admis- 
sion in  evidence  of  a  note  executed  by  the  fa- 
thpr  for  services  and  delivcrec]  to  a  third  per- 
son to  support  the  claim  was  not  erroneous 
'►n  the  theory  that  tbe  note  wan  i!»Jt  vfli.ci  »..  . 
Kift  for  want  of  delivery. 

[Bd.  Note. — For  other  cases,  see  Execators 
and  AdmlQistrators,  Cent.  Dig.  |fi  901-903  ^A, 
iSm,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec  Dig.  g  221.*] 

5.  EXRCDTOBS  AND  ADMINISTRATORS  (i  221*) 
— ESTABLIBHMBNT  OF  GlAIUS— £iVIDBNCE— 
A  D  U I  SSI  BILITT . 

Where,  in  proceedings  by  a  child  to  estab- 
h»h  a  claim  against  thp  estate  of  bis  deceased 


father,  the  court  permitted  counsel  to  show 
any  statements  made  by  the  child  at  other 
times*  the  exclusion  of  prior  claims  not  veri- 
fied and  not  presented  to  or  filed  with  the  com- 
missioners was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  11  901-806^ 
1858,  1861-1863,  1865,  1866,  1871-1874,  187fr; 
Dec  Dig.  f  221.*] 

0.  TtOAX.         198*)— MiSOONDITCT   OT  TBIAL 
JUDQB— IhPBOPKI  REMABKg. 

Where,  in  proceedings  to  establish  a  claim 
against  a  decedent  for  services  rendered  dece- 
dent in  his  lifetime,  the  claimant  sot^t  to  re- 
cover $1,700  and  showed  that  the  decedent  had 
executed  two  notes  for  $1,700  for  services  ren- 
dered and  had  delivered  them  to  a  third  person, 
and  the  court  left  the  jury  to  find  the  value 
of  the  services  rendered,  if  any,  the  inadvertent 
reniark  of  the  court,  in  its  instmetions,  that 
the  jury  sliould  figure  interest  on  the  $1,700 
and  add  it  up  and  announce  the  verdict,  was 
not  ground  for  reversal  as  suggesting  a  verdict. 

lEd.  Note.— For  other  cnses,  see  Trial,  Cent 
Dig.  «§  436-438;  Dec  Dig.  1 198.*] 

Error  to  Circuit .  Gotirt,  Ottawa  Ommtr; 
Albert  B.  Cogger,  Judge. 

Proceedings  by  Hem;  Abel  against  Corne- 
lls Roosenraad,  ezecQtor  of  lobn  WUUam 
Abel,  deceased,  to  establish  a  claim  against 
the  estate  of  the  deceased.  From  a  jndgmeot 
allowing  the  claim,  the  executor  brings  er- 
ror. Affirmed. 

Argued  before  HOOBEX  C.  J.,  and  STEEBE^ 
McAIiVAT,  BROOKE,  KUHN,  BTONB,  OS- 
TRANDER,  and  BIRD,  JJ. 

Benn  M.  Corwln,  of  Grand  Rapids,  for  ap- 
pellant. Smedley,  Llnsey  &  lillie,  of  Grand 
Rapids,  for  appellee. 

STONE,  J.  This  claim  was  filed  In  the 
probate  court  of  Ottawa  county  against  tbe 
estate  of  John  W.  Abel,  deceased,  to  recover 
for  services  performed  by  claimant  for  bis 
father,  in  his  lifetime,  after  claimant  had 
become  21  years  of  age.  John  W.  Abel  died 
leaving  a  widow  and  ten  children — two  by 
a  former  wife  and  eight  by  his  widow. 
During  the  father's  lifetime  he  had  made 
several  wills,  each  time  disposing  of  his 
property  In  a  different  way.  So  far  as  ajn 
pears  by  this  record,  in  every  will  except 
the  last  one,  the  testator  gave  each  of  his 
boys  a  piece  of  land,  and  provided  that  each 
boy  should  pay  a  certain  amount  of  money 
to  one  of  his  sisters.  The  last  will  was 
made  March  17,  1910.  By  It  the  testator 
gave  to  his  widow  one-third  of  all  of  his  es- 
tate, and  the  remainder  was  to  be  divided 
equally  among  all  of  his  children,  share  and 
share  aliiie.  The  testator  died  In  September, 
1910,  and  the  last  will  was  duly  admitted  to 
probate. 

After  the  will  was  probated,  claimant  went 
to  the  office  of  the  executor,  who  was  also 
tbe  justice  of  the  peace  who  drew  the  will 
and  tbe  notes  hereinafter  referred  to,  and 
made  proof  of  claim  based  on  tbe  two  notes 
as  such,  and  some  small  Items  of  expense 
that  had  arisen  about  the  time  of  the  fa- 
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tber's  death,  In  conneeUon  with  the  farm 
that  claimant  bad*  occupied.  At  the  Urst 
meeting  of  the  commlBsloners  on  claims  some 
question  was  raised  in  regard  to  claimant's 
claim,  and  he  withdrew  the  flrst  claim  filed 
and  made  out  a  new  one,  as  follows: 

Expenses  on  80  acres  of  land  of  J.  W.  Abel, 
and  for  moneys  expended  In  cleariDg,  seed- 
ing and  planting  same  over  ana  above 
amount  seeded  and  tinted  and  eieazed 
when  taken. 

To  clearinz  6  acns  @  $18.00   9  108  00 

To  dynamita   2  25 

To  wheat,  8  boihels  <SI  .95   7  60 

To  clover   7  00 

To  timothy   1  50 

To  15  loads  of  gravel  @  1.50   ^50 

To  (JO  rods  dib^ing  ®  .76  a  rod. ...        45  00 

«-  198  85 

— Ahal  ft*  ^aOOiOO  pe»  yean  pgf 
*liuu  >u  Blwisnftiil'ii  Mastsi   MiaCg  00 

 ^i;iBO  8& 

This  claim  was  verified  by  the  claimant  by 
an  affidavit  attached  to  the  claim  signed  by 
him  and  sworn  to,  In  which  he  swore  that 
there  was  then  due  and  unpaid  on  same, 
over  and  above  all  legal  set-offs,  the  sum  of 
1193.85.  After  further  consideration  claim- 
ant struck  out  the  item  of  11,266  for  labor, 
as  appears  by  the  erasures,  and  filed  another 
claim  for  labor  based  on  the  two  notes,  as 
follows: 

To  services  performed  In  labor  tor 
John  W.  Abel,  as  evidenced  by  two 
notes  given  by  John  W.  Abel  to 
Henry  Abel,  one  of  date  of  June  2, 
1908.  for  $700.00,  and  one  of  date 
of  AprU  21,  1910.  for  $1.000.00. .  $1,700  00 

This  was  verified  In  like  manner,  the  af- 
fidavit stating  that  there  was  then  due  and 
unpaid  on  said  claim,  over  and  above  all 
legal  set-oflFs,  the  sum  of  $1,700.  The  com- 
missioners on  claims  rejected  the  first  and 
last  Items  of  said  first  claim  and  allowed 
the  remaining  five  items,  amounting  to  $40.85. 

On  the  second  claim  the  commissioners 
rejected  $700^  and  allowed  $1,000,  so  that 
the  commlSBloDers  allowed  $1,000  for  labor 
and  $40.%  for  money  expended,  making  a  to- 
tal of  $l,04a86.  bnt'  rejected  the  Items  for 
cleatlng  and  ditching,  and  the  $700  claimed 
to  he  for  labor  and  services  represented  by 
the  note  of  June  2,  1908.  From  this  allow- 
ance by  the  commissioners  the  claimant  ap- 
pealed to  the  circuit  conrt  On  the  trial  in 
the  circuit  court  the  attorney  for  the  claim- 
ant, in  his  opening  statement  to  the  Jury, 
used  the  following  language:  "Now.  in  pre- 
senting these  claims  to  the  commissioners, 
Henry  was  Informed  that  the  notes  were  no 
good,  that  th^  didn't  bind  the  estate.  They 
were  left  with  Mr.  Roosenraad;  they  were 
not  delivered.  And  ao  he  put  In  a  claim 
for  services,  f6r  staying  on  the  farm  so  many 
years  after  be  was  21,  amounting  to  $1,700. 
He  calls  it  $1,700,  not  because  it  figures  out 
exactly  that,  but  because  bis  father  Intended 
him  to  have  it,  having  left  two  noies  amount- 


ing to  $1,700,  and  tbm  he  pats  In  a  claim 
for  things  that  he  did  after  his  &ther  made 
his  last  will,  and  after  these  notes  were 
^ven.  He  presented  a  claim  to  the  commis- 
sioners on  claims  for  this.  $1,700  and  the 
$193.86,  making  a  total  claim  put  in  of 
$1,893.86.  The  commissioners  allowed  $V 
040.85,  which  leaves  $853  that  we  are  snlngfor 
to-day.  The  Court:  Are  you  claiming  the 
whole  amount  here?  Mr.  Smedley:  I  went 
on  the  theory  that  the  balance  that  was  not 
allowed  Is  all  that  we  are  litigating;  that 
Is,  $853.  The  Ck>art:  Is  there  any  appeal 
here  by  the  estate?  Mr.  Oorwln:  No,  but  I 
think  yon  can't  separate  this  claim.  He  has 
got  to  prove  his  whole  claim.  Mr.  Smedley : 
We  can  prove  the  whole  claim,  then  have 
the  Jury  subtract,  or  we  can  subtract  $1,040.- 
85,  what  the  commissioners  have  allowed." 

Upon  the  trial  it  was  the  claim  of  the 
claimant  and  ap[>eHee  that  when  he  was  21 
years  of  age,  In  1S99,  he  was  about  to  leave 
home;  but  his  father  told  him  that  he  would- 
like  to  have  him  (claimant)  stay  at  home  and 
work,  and  he  would  give  him  more  than  he 
could  earn  elsewhere;  atad  that  he  remained 
at  home  and  worked  for  his  father  until 
his  marriage.  It  is  also  claimed  that  the 
father  promised  to  give  claimant  80  acres 
of  land,  and  the  father  built  a  house  on  the 
piece  of  land  about  the  time  of  claimant's 
marriage  In  1905;  that  claimant  and  his 
wife  moved  onto  the  land  soon  after  their 
marriage  and  have  lived  there  ever  since ; 
that  claimant  had  improved  the  hoase  and 
farm,  believing,  or  supposing,  that  U  be- 
longed to  him. 

By  a  will  made  In  1908  the  father  gave  this 
same  80  acres  of  land  to  claimant  There 
was  testimony  tending  to  show  that  the  fa- 
ther had  frequently  said  that  he  Intended 
to  compensate  claimant  for  bis  services.  At 
the  time  of  making  the  will  of  1908  testa- 
tor made  the  following  note: 
"700.00  Zeeland,  Mich.,  June  2, 1B08. 

"Aft»r  my  death  I  promise  to  pay  to  the 
order  of  Hendrldc  Abel  the  sum  of  seven 
hundred  dollars. 

his 

"John  W.  X  Abel, 
mark 

"Signed  In  presence  of: 
"C.  Roosenraad. 
"H.  P.  Karsten.'* 

There  waa  evldoice  that  Uie  fiither  left 
this  note  with  the  Justice  of  the  pea(%  who 
bad  drawn  the  will  and  note.  The  Justice 
testified  tbat  this  note,  with  others  to  other 
children,  was  left  with  him  until  testator's 
death;  then  he  was  to  noU^  dalmant 
about  it 

At  the  time  of  making  the  will  of  March 
17,  1910,  the  win  of  1908  was  destroyed;  bat 
thlfl  $700  note  was  not  taken  vp.  When  the 
last  will  waa  made  It  was  pr^red  by  the 
same  Justice.  About  a  month  after  It  was 
signed  and  executed  the  testator  came  to 
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tbe  Jnatlce  and  made  another  note,  as  fol- 
lows: 

'^t.OOaoo    Zeeland,  Hich.,  April  21,  leia 

"After  my  death  I  promise  to  pay  to  the 
order  of  Hendrick  Abel  one  thonsand  dol- 
lars for  labor  and  other  services  rendered 
since  his  Slat  birthday  to  this  date,  over 
and  above  the  9700.00  note  previously  given. 

bii 

"John  W.  X  Abel. 
Miarfe 

"Signed  in  presence  of: 
"Nellie  Rooeenraad. 
"Cornells  Boosenraad.** 

Upon  this  sabject  the  executor  and  Justice, 
baring  been  called  as  a  witness  for  the 
claimant,  testified,  among  other  things,  as 
follows:  "At  the  time  this  will  was  made 
In  March,  1910,  the  old  will  was  destroyed. 
I  tore  it  np  at  bis  request.  He  was  alone.  I 
don't  know  who  came  to  town  with  him.  I 
think  Henry  came  with  him  to  town,  be- 
cause, If  I  remember  right,  be  called  for  him 
before  he  left  This  note  (referring  to  the 
11,000  note)  is  dated  In  April.  About  a 
month  after  he  made  the  will  he  came  to  my 
office  and  made  this  note  for  Henry  for 
000.  Q.  "WQiat  talk  did  you  have  with  him 
at  that  time?  What  did  he  say  when  he 
first  came  In?  A.  He  told  me  at  that  time 
that  under  the  circumstances,  se^g  that 
he  had  provided  one-third  for  his  wife,  the 
balance  to  he  divided  equally  among  the  10 
children,  that  Henry  ought  to  have  something 
for  his  work,  and  he  said,  'Now  yon  figure 
up  how  much  that  would  be,'  and  If  I  re- 
member right,  at  f  125  a  year  It  came  to  $1,- 
000,  and  he  said:  'Well,  then  he  has  got  to 
have  that  for  his  labor.'  Then  I  drafted 
that  note.  I  wrote  It  the  way  It  reads;  that 
he  was  to  have  that  over  and  above  what — 
as  yon  find  It  there.  Q.  Over  and  above  tbe 
f70O?  A.  Tes,  but  the  hitentlon  was—  Q. 
Never  mind  what  tbe  Intention  was.  What 
did  he  eayf  A.  Be  told  me  at  the  time  that 
It  did  not  include  tbe  f 700.  We,  as  Hol- 
landers, may  have  a  dllfer^t  way  of  express- 
ing oar  ideas.  The  Court:  Mr.  Witness, 
3 list  answer  the  question,  and  tell  what  he 
said  to  yon.  A.  Be  said  that  f700  was  not 
included;  tiiat  he  was  to  have  that  91,000 
for  his  IsbOT.  Q.  Be  was  to  have  Uie  91,000 
hesldee  the  9700?  A.  No,  sir;  he  didn't  say 
that  Q.  Well,  yon  wrote  It  that  way?  A. 
That  to  what  I  wanted  to  tell..  Of  course, 
if  I  can*t  say  It,  why  then  I  won't  say  It 
The  Conrfl:  You  have  a  right  to  tell  what 
he  said  and  what  yon  actoally  did,  but  con- 
dnsloDs  and  theories  leave  out;  ttiat  to  for 
the  jury.  Witness  (eontlnulng):  After  hav- 
ing our  talk  I  wrote  the  note  'for  labor  and 
other  services  rendered  for  me  since  hto  21st 
birthday  to  this  date,  over  and  above  the 
9700  note  jirevlonBly  glvm.'  Be  did  not  tell 
me  at  that  time  that  he  had  given  Henry  80 
acres  and  bollt  him  a  house  on  it,  nor  at  the 


time  I  drew  the  first  wllL  Be  only  told  me 
that  I  was  to  draw  the  wUl,  that  Benry 
was  to  have  a  certain  piece  of  land,  but  he 
didn't  say  where.  Q.  In  regard  to  the  91r 

000  note,  when  he  made  that,  that  was  the 
time  he  made  the  last  will,  was  It?  A.  No, 
sir;  the  last  will  was  made  In  Mardi,  and 
this  was  given  in  AprlL  At  the  time  he 
made  that  note,  be  did  not  take  it  with  him. 
Be  left  It  with  me,  and  I  filed  It  with  the 
other  papers.  It  was  in  my  hands  at  the 
time  he  died.  It  was  to  he  left  with  me  un- 
til be  died;  then  I  was  to  notify  the  boys 
about  it  The  Court:  Were  you  to  give  it 
to  Henry?  A.  I  was  to  leave  It  with  the 
other  papers  until  the  will  was  to  be  pro- 
bated. Q.  What  were  you  to  do,  give  it  to 
Henry?  A.  I  was  to  notify  the  boys  about 
it,  that  they  bad  those  notes  In  my  place. 

1  called  th^  attention  to  it,  too,  at  that 
time.  After  tttelr  father  died  I  wrote  to 
them,  and  when  they  came  in  I  said  their 
father  had  left  these  two  notes  for  them.  I 
told  Henry  that  his  father  had  left  two  notes 
there,  one  for  $700  and  one  for  ¥l,00a  I 
showed  them  to  him.  He  had  them  In  hto 
hands.  He  left  them  with  me.  When  I  say 
'he,'  I  mean  Henry.  I  showed  him  the  whole 
papers,  the  will  and  the  notes,  and  he  took 
them  and  read  them  and  handed  them  back 
to  me." 

The  notes  being  otfered  in  evidence,  the 
following  occurred:  "Mr.  Smedley:  I  think 
that  they  ought  to  be  admitted  in  evidence. 
I  offer  them  also  for  the  purpose  of  proving 
how  much  tbe  old  man  wanted  him  to  have. 
This  last  note  recites  what  It  Is  for.  Mr. 
Corwln:  If  your  honor  please,  they  are  not 
admissible  because  there  never  was  any  le- 
gal delivery,  and,  no  matter  what  the  old  man 
may  have  some  time  bad  In  bis  mind  that 
he  intended  to  give  tilm,  it  didn't  make  a 
perfect  gift  before  hto  death,  it  cannot  take 
effect  afterwards,  and  there  never  was  a 
delivery  here,  and  therefore  the  note  has  no 
value  either  as  evidence  or  for  any  other 
purpose.  The  Court:  Well,  gentlemen,  I  be- 
lieve that  the  two  notes  are  admisslble.  I 
don't  understand  that  the  claimant  here  to 
suing  upon  these  notes  as  expressed  con- 
tracts. Mr.  Smedley:  No,  I  am  not  The 
Court:  I  think  they  are  admissible  as  bear- 
ing on  the  claimant's  claim.  Mr.  Corwln: 
Does  your  honor  hold  that  those  are  admis- 
sible as  evidence  of  debt  against  the  estate? 
Mr.  Smedley:  I  didn't  offer  them  for  that 
purpose,  and  the  court  soys  he  doesn't  ad- 
mit them  for  that  purpose.  *  *  •  The 
Court:  I  asked  counsel  if  he  depoided  upon 
these  notes  as  expressed  contracts  binding 
on  the  estate.  He  said  he  did  not  Now,  the 
ruling  I  made  was  with  that  idea  in  view. 
I  believe.  In  view  of  the  particular  language 
of  the  second  not^  that  these  notes  are 
evidence  that  to,  competent  to  go  to  the 
Jury  as  bearing  on  the  claim  of  tbe  plain- 
tiff here — not  necessarily  conduslve,  as  a 
note  should  he.  The  objection  will  be  over- 
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ruled  and  the  notes  recelTed  In  enrldence." 
An  exception  by  contestant's  counsel. 

There  was  a  good  deal  of  conflict  In  the 
testimony  with  reference  to  the  amount  of 
services  rendered  by  claimant,  and  the  valne 
thereof,  and  «ipedelly  as  to  the  dltdiing 
and  clearing  of  land,  and  as  to  when  the 
latter  labor  was  performed,  whether  before 
or  after  making  the  last  note. 

The  dalmanf s  wife  testified  generally  as 
to  the  services  performed  by  the  claimant 
and  herself  npon  the  farm,  where  I3ie  honse 
had  beea  built  and  wbetB  they  resided;  and 
she  tratlfled  to  conversations  had  with  the 
testator  after  making  the  last  will,  in  which 
the  following  occurred:  "Q.  Now,  afterwards, 
did  yon  learn  that  a  new  will  had  been 
made  and  the  land  taken  away  from  Henry? 
A.  Tea,  sir;  Father  told  me.  He  came  down 
there  all  broken  up  one  day,  and  he  said 
that  the  things  had  been  taken  away  from 
Heory,  the  land;  but  he  had  fixed  tt  so  that 
Henry  was  to  have  ^,700  for  hts  wages. 
He  thought  that  that  would  make  It  about 
even."  There  was  testimony  tending  to 
show -that  Henry  worked  the  farm,  which  he 
occupied,  on  shares. 

The  trial  at  the  drcalt  resulted  in  a  ver- 
dict and  Jndgmrat  for  the  claimant  for  the 
full  amount  claimed,  except  for  the  item  et 
ditching,  ^niere  was  also  Included  in  the 
verdict  an  item  of  $29.83,  which  we  shall 
have  occa^n  to  refer  to  later. 

The  contestant,  being  the  executor,  has 
brought  the  case  here  upon  writ  of  error, 
and  there  are  upwards  of  20  assignments  of 
error.  The  cas^  however,  has  been  discuss- 
ed by  SKwlIant  under  certain  heads,  and 
we  will  conaldo:  the  questions  In  the  order 
in  which  Uiey  have  been  discoseed,  as  they 
are  covered  by  the  assignments  of  error. 
We  quote  from  the  brief  of  contestant's 
counsel  as  follows:  "It  is  conceded  on  .the 
part  of  the  contestant  that  the  deceased  in- 
tended to  pay  claimant  for  his  labor  on  the 
fftrm  after  he  was  21  years  of  age,  and  be- 
fore his  marriage.  This  appears  ftom  the 
testimony  of  contestant,  in  regard  to  the 
making  of  the  fl,000  note  by  the  fattier,  and 
what  the  fiitber  said  at  the  time  the  note 
was  made.  The  only  dispute  is  in  regard  to 
the  amount  whidi  was  to  be  paid  for  the 
labor.  Contestant  claims  it  was  plainly  fix- 
ed at  $1,000  by  Uie  father,  and  that  the 
note  for  $700  was  intended  as  a  gift  over 
and  above  the  labor.  Contestant  also  claims 
that  there  was  no  contract  or  agre^ent  to 
pay  tbr  clearing  or  ditching,  and  that  the 
monthly  settlements  between  fother  and  son 
rebut  any  such  agreement" 

No  time  need  be  spent  npon  the  Item  for 
ditching,  as  It  Is  conceded  by  the  attorneys 
for  both  parties  tbat  this  claim  was  reject- 
ed by  the  Jury,  as  It  had  been  by  the  com- 
missioners. 

[1]  The  next  subject  dlscnssed  by  contes- 
tant and  appellant  is  an  Item  of  $29.83, 
which  was  8nl»nitted  to  the  Jary.   The  ap- 


pellant claims  that  this  was  Improperly  sub- 
mitted to  the  jury  by  the  trial  Judge,  and 
that  the  record  is  barren  of  any  suggestion 
of  it  until  it  appears  in  the  charge  of  the 
court.  Upon  that  subject  the  drcnlt  Judge 
In  his  chaise  said:  "It  appears  In  this  case 
ttiat  on  the  19th  day  of  S^tranber,  the 
father  died,  leaving  an  estate  and  some 
heirs.  One  of  than  is  the  dalpiant  or 
plalntur  in  this  suit  It  further  appears  In 
evidence^  gentlemoi  of  tlie  Jury,  that  in  due 
course  of  time  the  plaintlfl  filed  with  the 
commissioners  on  dalms,  swolnted  by  the 
probate  court  in  that  estate,  two  daims,  one 
amounting  to  $1.803.8S,  and  the  other  amount- 
ing to  $2D.83.  It  is  admitted  here— It  is  a 
proven  fiict  upon  this  record— that  the  claim 
of  $1,898.85  was  allowed  at  $1,040.85;  that 
the  claim  of  $29.83  was  alloi^  by  the  com- 
missioners. From  that  allowance  Oiere  baa 
been  no  appeal  taken  by  the  estate.  Conse- 
quently, in  any  event  goitlemen,  it  wlU  be 
your  duty,  under  statemnts  of  counsel  In 
open  court  and  under  tlie  undiGirated  evi- 
dence, to  rendOT  a  verdict  in  this  case  for 
the  claimant  fOr  the  sum  of  $l,04a86  pins 
$28.83,  or  $l,07a6&  There  Is  no  dispute 
about  that" 

An  examination  of  the  orlglmil  record,  in 
the  hands  of  the  clerk  of  this  court  shows 
that  in  the  certified  copy  of  the  i<eoord  In 
the  probate  court  of  the  allowances  and  dis- 
allowances of  claims,  1^  the  oommlssionenr 
the  fallowing  appears: 

Amount     Amount  of 
Thereof     PIsrI  Bal- 
Dlsol-      Ritce  In  Fa- 
lowed,  vor  of  Clalm- 
*  ut. 
I86S.M  fMM.SS 
NotUns  19.83. 

It  further  appears  that  on  the  attention 
of  the  attorney  for  a]K>^nt  having  been 
called  to  the  omission  to  print  that  part  of 
the  record,  the  following  stipulation  was 
signed  and  filed  in  this  case:  (After  entitling 
the  case.)  "In  the  above-oititled  cause,  the 
record  was  printed  and  there  was  omitted 
from  the  same  Uie  return  of  the  probate 
court  filed  with  the  cleric  of  the  circuit  court 
for  the  county  of  Ottawa,  and  It  is  hereby 
stipulated  by  and  between  the  parties  to 
this  suit  through  their  respective  attorneys, 
that  coimsel  on  either  side  may  have  the 
right  to  refer  to  said  return  of  the  probate 
court  the  same  as  If  said  return  was  printed 
in  the  record,  and  wltbout  the  necessity  of 
amending  the  printed  record  adding  the 
same  theroto." 

It  Is  very  evident  that  in  charging  the  jury 
the  circuit  judge  had  hetote  him,  or  at  least 
bad  in  mind,  the  report  of  the  commissioners, 
which  shows  the  allowance  of  the  claim  of 
$29.83  uoappealed  from.  He  farther  states 
that  the  Jury  are  to  include  that  In  their 
verdict  under  the  statements  of  counsel  in 
open  court,  and  under  the  undisputed  evi- 
dence. Nowhere  is  it  claimed  that  this  Is 
an  unjust  dalm  against  the  estate  of  the 


N«a«  ot  Clalmsat.  Anoiut 
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deceased.  It  was  a  part  of  tbe  record  of  tbe 
proceedings  before  the  court  The  allowance 
was  nnaiqpealed  from.  We  see  no  injustice 
or  Impropriety  In  allowing  It  to  stand  as  a 
part  of  the  verdict  and  Judgment  In  the  case. 
It  carried  no  Interest  according  to  tbe  direc- 
tion of  the  circuit  Judge.  Under  the  drcnm- 
stances,  we  think  there  was  no  error  with 
reference  to  this  Item. 

The  next  Item  discussed  Is  that  of  clearing 
the  land.  This,  It  will  be  remembered,  was 
tbe  drst  Item  In  the  claim  which  had  been 
disallowed  by  the  commissioners.  The  evl' 
deace  upon  the  subject  of  what  this  labor 
was  worth,  when  It  was  performed,  and 
whether  before  or  after  tbe  making  of  the 
91,000  note,  was  quite  conflicting,  and  there 
vas  eridence  pro  and  con  qi>ou  the  subject 
The  mllng  of  tbe  court  limited  this  recovery 
to  clearing  done  after  the  date  of  the  last 
note.  Of  tbe  merits  of  that  claim  the  Jury 
were  tbe  Judges,  and,  as  counsel  for  appellant 
has  simply  discussed  tiie  merits  of  tbe  ques- 
tion, we.  must  say  fbBt  It  was  a  question 
propOTly  submitted  to  the  Jury. 

[21  Tbe  next  item  In  dispute  was  with  ref- 
erence to  the  so-called  $700  note,  and  the  In- 
tenst  fbereon.  This  subject  presents  a  ques- 
tion of  tact,  notUng  more  nor  lesa  The 
question  was  ftilrly  submitted  by  tbe  court  to 
the  Jury,  and  we  tblnk  proper^  so,  and  we 
find  no  nror  In  the  admission  of  erid^ioe 
upon  tbe  subject  Tlie  notes  were  introduced 
In  evidence  in  connection  with  tbe  dalm  of 
tbe  claimant  that  the  father  intended  to  com- 
poisatB  Urn  for  the  labor  p^ormed,  and  up- 
on the  theory  t^iat  the  notes  were  some  evi- 
dence of  what  the  father  considered  the  aerv- 
lees  of  the  claimant  worth.  There  being  evi- 
doioe  of  a  promise  to  compensate  on  the  part 
of  the  faUier,  we  think  this  subject  bas  beoi 
covered  by  this  court  In  the  following  cases: 
In  re  Williams*  Bstate,  106  Mich.  490,  64  M. 
W.  Summon  v.  Wood,  107  Mdch.  S06, 

511.  66  N.  W.  .629. 

In  the  first  above^ted  case  this  court  held 
that  where  a  pnunlse  Is  made  to  compensate 
for  services  by  will,  and  tbe  promisor  dies 
without  so  providing,  tbe  value  of  the  serv- 
ices may  be  recovered  as  a  claim  against  the 
estate,  and  a  verbal  contract  to  convey  land 
may  be  resorted  to  dn  an  action  to  recover 
for  sndi  nerTlces,  for  the  purpose  of  negativ- 
ing the  presumption  that  th^  were  gratui- 
tously rendered. 

[3]  In  tbe  last  cited  case  It  was  held  that 
an  agreement  to  pay  for  services  at  denth  Is 
'ralld  and  enforceable  against  the  estate  of 
the  promisor.  It  Is  not  essential  to  a  re- 
covery by  a  cbJld  for  services  rendered  to  a 
parent  that  a  formal  contract  be  established 
in  relation  tiiereto ;  but  if  tbe  facts  and  cir- 
cumstances attending  the  performance  of  the 
work  and  in  Its  acceptance  are  sufficient  to 
rebut  the  presumption  that  tbe  services  were 
gratuitous,  and  to  authorize  the  Inference 
that  botb  parties  acted  under  tbe  understand- 


ing that  they  were  to  be  paid  for,  the  parent 

is  liable. 

[4]  Counsel  for  appellant  next  discuss  the 
question  as  to  whether  the  ¥700  note  was  a 
valid  gift,  claiming  that  It  was  void  for  want 
of  delivery  and  for  want  of  a  sufficient  con- 
sideration. No  time  need  be  spent  upon  this 
question,  because  It  appears  that  It  was  the 
claimant's  position  that  his  claim  was  not 
based  upon  the  two  notes,  but  was  one  for 
personal  work  and  labor  performed  during- 
the  eleven  years  that  he  worked  for  tbe  fa- 
ther after  he  became  of  age,  being  for  six 
years  before  his  marriage,  and  about  five 
years  after  he  married,  wUle  living  upon  the 
farm ;  the  only  object  of  Introducing  the 
notes  being  to  show  the  language  used  by  tbe 
deceased,  and  to  support  the  testimony  in  ad- 
dition to  tbe  notes  themselves,  that  the  fa- 
ther intended  his  son  to  have  at  least  $1,700. 
the  amount  of  the  two  notes  which  he  had 
left  with  tbe  justice  of  the  E>eace.  It  la  suffl- 
dent  to  say  that  there  was  some  evidence  in 
support  of  this  claim,  and  the  question  was 
properly  submitted  to  the  Jury. 

[I]  Under  the  head  of  "Admissions,"  coun- 
sel for  appellant  next  discusses  the  eleventh 
assignment  of  error,  based  upon  the  refusal 
of  the  court  to  allow  claimant's  erased  claim 
to  be  read  to  tbe  Jury.  Tbe  files  in  the  case 
showing  tbe  claims  being  in  evidence,  tbe 
following  occurred:  "Mr.  Corwln:  For  the 
purpose  of  the  Jury,  then,  I  will  read  the 
part  which  was  put  in  here,  and  which  was 
afterwards  stricken  oat,  as  testified  to  by 
this  witness.  Mr.  Snwdley :  I  object  to  him 
reading  to  the  Jury  a  dalm  that  Is  not  filed. 
Mr.  Gorwin:  It  shows  tbe  dalm  which  he 
started  to  file,  and  which  he  <Aanged.  The 
Court:  Are  you  simply  reading  what  Is  on 
that  papra?  Mr.  Gorwin :  What  was  put  in 
and  stricken  out  We  have  a  right  to  consid- 
er it  as  bearing  tm  tiie  bona  fide  claim  of 
this  man  as  to  what  his  claims  were  and 
what  be  understood,  and  whether  be  under- 
stood it  one  way  one  minute  and  another 
way  another  minute;  one  thing  one  day  and 
another  thing  the  next  day.  Tbe  Jury  have 
a  right  to  consider  whether  or  not  he  is  act- 
ing squarely  in  filing  this  claim.  The  Gourt : 
It  already  appears  that  he  did  change  bis 
claim.  Mr.  Gorwin :  Here  is  a  claim 
where  he  goes  to  work  and  flies  a  dalm 
tor  a  certain  numbw  of  years  work,  at  a 
certain  price  per  year,  and  then  he  strikes 
It  out  and  makes  up  his  mind  he  wants  some- 
thing else.  Tbe  Court :  Just  a  minute,  gen- 
tlemen. It  is  perfectly  competent,  Mr.  Gor- 
win, to  show  that  this  plaintiff  bad  ffied  a 
claim  different  from  the  claim  that  Is  here 
now.  That  would  be  perfectly  competent  or 
if  be  made  statements  at  any  other  time 
differing  from  bis  claim  here ;  but  since 
because  there  Is  something  In  there  erased, 
that  Is  not  tbe  claim.  It  Is  erased  as  much 
as  It  could  be.  It  la  supposed  to  have  been 
wiped  out  entirely.    It  Is  simply  a  method 
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of  erasure,  that  la  alL  I  ^n't  believe  that 
Is  a  paper  to  exhibit  to  the  Jury.  They  have 
no  right  to  consider  it  at  all.  Mr.  Ck)rwln : 
It  shows,  if  your  honor  please  the  valae  he 
placed,  himself,  on  hla  own  wages.  The 
Court:  It  is  simply  a  blank.  Ton  wouldn't 
have  any  right  to  consider  It,  any  more  than 
yon  would  turn  orer  here  and  consider  it  on 
that  blank  sheet  there.  Mr.  Oorwln:  Note 
an  exception." 

Appellant's  counsel  claims  that  the  que»- 
tlon  is  governed  by  Ludlow  v.  Pearl's  Estate, 
65  Mich.  312,  317,  21  N.  W.  315,  where  it  was 
held  that  it  was  proper  for  the  defense  to 
show  that  the  claim  was  originally  smaller ; 
that,  while  such  showing  would  not  have 
been  conclusive,  the  original  claim  would  be 
in  the  nature  of  an  admission  as  to  value. 
We  have  examined  the  printed  record  tn  the 
above  case,  and  find  that  there  the  change 
and  erasure  were  made  during  the  examina- 
tion of  witnesses  before  the  commissioners, 
"near  when  the  evidence  was  all  in."  In  the 
instant  case,  in  the  language  ot  appellant's 
counsel :  "It  shows  the  claim  which  he  start- 
ed to  file,  and  which  he  changed."  We  think 
the  cases  are  not  similar.  It  also  appears 
tliat  the  claim  was  never  verified  except  for 
the  amount  of  9193.85,  and  It  is  fair  to  infer 
that  the  claim  for  $1,266  was  never  presented 
to,  or  filed  with  the  commissioners.  It  may 
be  doubted  therefore  whether  it  was  a  prop- 
er paper  to  be  presented  to  the  Jury.  In 
view  of  the  offer  of  the  court  to  permit  coun- 
sel to  show  any  statements  made  by  claim- 
ant at  other  times,  we  are  of  opinion  ttiat 
the  ruling  was  not  reversible  error. 

[8]  The  only  remaining  subject  discussed 
by  appellant's  counsel  is  that  of  a  suggested 
verdict  The  qnestion  arose  in  this  way : 
In  the  course  of  its  cha^e  the  court  said: 
"Was  there  a  contract  under  the  rules  which 
I  have  already  given  you?  If  there  wasn't 
a  contract,  return  a  verdict  of  $1,070.68.  If 
there  was  such  a  contract,  thai  what  were 
the  services  worth?  Were  they  worth  more 
than  the  claims  allowed?  If  they  wwe,  add 
that  amount  to  the  $1,070.68  and  figure  In- 
terest on  the  $1,700  and  add  It  up  and  an- 
nounce your  verdict  Mr.  Smedl^:  Xour 
honor,  yon  said,  'Find  out  how  much  it  was 
worOi,  and  then  add  hitraest  on  $1,700.' 
Corwin :  "J^  noticed  that  myself.  Mr.  Smed- 
1^:  Yon  should  have  said:  Tlgure  Inter- 
est on  that  amount'  The  Court :  Did  I  say 
$1,700?  Mr.  Smedley:  Yea.  Mr.  Corwin: 
In  other  words,  suggesting  a  verdict  to  the 
Jury.  The  Court  (to  the  Jury}:  In  the  first 
place  determine  what  amount  this  plaintiff 
is  oititled  to,  and  thai  add  interest  on  that 
at  5  per  cent,  leaving  out  the  small  item  of 
$20.83,  and  whatever  yon  find,  if  anything, 
In  regard  to  the  ditch  and  the  clearing  of 
land.  I  will  read  a  reqaest  handed  up  on 
that  subject:  'If  yon  find  that  the  labor  was 
to  be  paid  for  after  the  death  of  the  father, 


and  you  find  that  the  labor  is  $1,700,  doe 
at  the  death  of  the  father,  then  be  is  enti- 
tled to  interest  at  5  per  cent  on  the  $1,700, 
or  such  other  sum  as  you  find  is  right  from 
the  death  of  the  father,  nam^y,  one  year 
and  one  month.  No  Interest  can  be  allowed 
on  the  other  small  items,  the  $29.83,  the  $40.- 
85,  and  the  other  Item,  if  you  find  them  in 
favor  of  the  claimant" 

Counsel  for  appellant  strenuously  urges 
that  here  was  an  intimation  of  what  the 
court  believed  the  evid^oe  established,  and 
.that  It  was  reversible  error,  and  he  dtee 
many  cases  on  the  subject  In  other  parts 
of  the  charge  the  court  bad  fully  1^  to  the 
Jury  the  amount  to  be  found  for  labor  and 
services,  If  anything.  We  are  of  opinion 
that  the  court  here  made  an  inadvertent  re- 
mark, which  it  promptly  corrected,  whoi  Its 
etteutlon  was  called  to  it  and  that  no  error, 
sufficient  to  reverse  the  case,  was  thereby 
committed.  This  court  has  held  that  In  de- 
termining whether  remarks  made  by  the 
court  in  the  course  of  a  trial  were  Improper 
and  prejudicial,  the  context  and  the  clrcnm- 
stances  under  whlcA  they  were  uttered,  most 
be  considered.  Lamb  v.  Ldpplncott  115  Mlcli. 
611,  73  N.  W.  887.  It  would  be  unfortunate 
to  litigants,  if  an  Inadv^ient  remark  of  the 
trial  Judge,  corrected  at  once^  like  the  <me 
we  are  considering,  should  be  hM  to  tw  re- 
versible error. 

We  think  that  the  case  was  fairly  tried, 
and,  finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  eircult  court  Is  affirmed, 
with  costs  against  the  estate. 


ERICHSEN  €t  aL  v.  TAPERT  et  aL 
(Supreme  Court  of  Michigan.   Nov.  S,  1912.) 

1.  Covenants  (|  6*)  —  Bxiounoir  bt  Azx. 
Pabties-^ihe  Effkctivb. 

A  contract  executed  by  proimr^  owners 
provided  that  "we  and  each  tit  us,  being  the 
owners  of  (me  or  more  lots"  In  a  certain  sub- 
division "described  as  lots  60  to  74  Inclumve, 
situate  on  the  north  side  of  said  C.  avenue  and 
also  lota  numbered  from  25  to  49  inclusive" 
Bituate  on  the  south  side  thereof  in  considera- 
tion of  the  mutual  covenants  contained  herein, 
agree  not  to  erect  any  other  than  a  single 
dwelling  bouse  on  each  lot  Held,  that  the  con- 
tract did  not  require  that  the  owners  of  all  of 
the  lots  described,  numbered  from  26  to  74, 
sign  it  before  it  should  Iwcome  h<ti<Hng  upon 
those  who  s^ed. 

[Ed.  Note.-— For  other  cases,  see  Covenants^ 
Cent  Dig.  I  6;  Dec.  Dig.  f  6.*] 

2.  COVBKANTS  (J  1*)  —  BuitDINO  RKSTBIC- 

TI0N8 — Consideration  of  Conteaot. 

A  mutual  agreement  by  the  owners  of  prop? 
ert?  OD  a  certain  street  to  observe  the  build- 
ing restrictions  imposed  therein  upon  the  lots  aa 
to  tbe  character  of  buildings  to  be  erected,  cost, 
etc.,  was  a  sufficient  conuderation  to  sastain 
the  contract  as  to  those  property  owners  who 
signed  it 

[Ed.  Note. — For  other  cases,  see  Covienants. 
Cent.  Dig.  i  1 :  Dec.  Dig.  f  1.*] 


*Par  other  esses  see  ssme  topto  and  section  NUUBSR  In  Dec  Die  *  Am.  Dig-  Key-No.  Series  4  Bn'r  XttOai 


Digitized  by 


Google 


XSUOHSEN 


TAPSRT 


831 


3.  COTENAHTS  (f  81*)— FSBflORS  BOVND — "AB- 
SIGNS." 

A  contract  executed  by  property  owners 
on  a  street  imposing  restrictloiis  upon  the  Iota 
for  building  purposes  which  recited  that,  "in 
consideration  of  the  mutual  covenaiiti  herein 
contained,  we  do  hereby  agree  to  and  with  each 
other  and  for  our  and  each  of  our  heirs,  execu- 
tors, administrators,  and  assigns,"  bound  tbe 
successors  in  title  of  the  signers  as  well  as 
themselves  personaUy,  so  that  the  covenant  may 
be  enforced  by  or  against  tbe  grantee  of  an 
ori^nai  signer,  the  word  "assigns''  including  all 
who  take  immediately  or  remotely  from  the  as- 
signor, whether  by  conveyance,  devise,  or  de- 

[Edv  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  H  90-92 ;  Dec.  Dig.  |  84.* 

For  otlier  definitions,  see  Words  and  Phrases, 
vol  1,  pp.  577-582 ;  vol.  8.  p.  7684.] 

i.  Covenants  (1  6*)  —  Restbiotitb  Cotk- 

KANT&— SeFABATE  IKSTBUMENT. 

The  fact  that  an  instrument  executed  by 
property  owners.  Imposing  building  restrictions 
upon  property  on  a  street,  was  independent  of 
(be  deed  conveying  title  was  immaterial  to  the 
validity  of  the  restriction  if  supported  by  a 
valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  D^  S  6 ;  Dec  Dig.  S  0.*] 

5.  COTBKANTS  (|  103*)  —  RSSTBIOTm  00V»- 

nahts — Wajveb. 

A  prior  erection,  without  objection,  of  a 
bam  on  the  back  of  a  lot  which  was  subject 
to  a  building  restriction  prohibiting  the  location 
of  any  other  than  a  single  dwelling  house  on 
each  lot,  would  not  constitute  a  waiver  of  the 
restriction  as  to  such  lot  so  as  to  permit  the 
erection  on  the  rear  of  the  lot  of  a  store  build- 
ins. 

[Ed.  Note.— For  other  casah  see  Covoiantai 
Cent  Dig.  $169;  Dec.  ^gTS  103.*J 

&  COTSNANTS  (S  1(3*)  —  BBSTBICTIVB  GOTK- 

nantb — Violation. 

Where  a  store  building,  if  erected  on  the 
rear  of  lot  49  on  a  street  m  violation  of  a.  re- 
strictive covenant  imposed  on  that  and  adjoin- 
ing lots,  would  abot  on  tbe  easterly  line  of  lot 
47  for  nearly  half  its  length,  and  would  be  but 
50  feet  distant  from  lot  45,  it  cannot  be  said 
that  the  erection  of  the  store  building  would 
not  injure  lots  45  and  47,  so  aa  to  entitle  tiie 
owners  of  those  lots  to  enforce  tbe  covenant, 
even  if  actual  injury  were  necessary. 

[Ed.  Note.— For  other  cases,  see  Oovenanta, 
Cent  Dig.  I  168 ;  Dec  Dig.  |  103.*] 

Ostrander  and  McAlvay,  JJ.,  diasaittng. 

CroBs-Appeal  from  Circuit  Conrt,  Wayne 
County,  In  CtaancCTy;  James  O.  Murfln, 
Judge. 

Action  by  Amelia  Erichsen  and  others 
against  Bobert  T.  Tapert  and  others.  From 
a  decree  In  part  for  complainants,  both  par- 
ties appeal.   Decree  modified  as  stated. 

Tbe  bill  in  this  case  is  filed  to  enjoin  a 
threatened  violation  of  certain  building  re- 
strictions claimed  by  complainants  to  cover 
the  premises  Involved.  Tbe  lot  In  question  Is 
No.  49,  lying  at  the  southwest  comer  of 
Chandler  and  Oakland  avenues  in  tbe  city 
of  Detroit  A  single  family  dwelling  house 
now  occupies  tbe  front  portion  of  said  lot 
facing  Chandler  avenu&  The  present  owners 
desire  to  ntllize  the  rear  portion  of  the  lot 
by  building  stores  thereon  facing  Oakland 
avenue    Complainants  insist  that  no  Btruc- 


ture  can  be  erected  upon  said  lot  except  a 
single  dwelling  house.  Tbe  deed  conveying 
this  lot  to  the  first  owner  after  subdivision 
contained  the  following  restriction:  "It  Is 
further  expressly  understood  that  the  said 
above  premises  are  subject  to  tbe  building 
restriction  now  existing  on  said  subdivision, 
and  that  said  party  of  the  second  part  as- 
sumes all  obligations  in  conformity  with 
said  building  restriction."  In  October,  1901, 
an  attempt  was  made  by  .  certain  of  the  lot 
owners  on  said  street  to  make  the  restric- 
tions covering  lots  numbered  from  25  to  74 
more  certain.  To  that  end*,  the  following 
agreement  was  executed  by  the  owners  of 
26  of  the  50  lots:  "Know  all  men  by  these 
presents  that  we  and  each  of  us  b^g  the 
owners  of  one  or  more  lots  In  the  Chandler 
avenue  subdivision  of  park  lot  five  (6)  of 
the  subdivision  of  section  fifty-seven  (57),  ten 
thousand  acre  tract,  Hamtramck,  Wayne 
county,  Michigan,  described  as  lots  fifty  (50) 
to  8event7-fonr  (74),  both  inclusive,  situate  on 
the  north  side  of  said  Chandler  avenue,  and 
also  lots  numbered  from  twenty-five  (25),  to 
forty-nine  (40),  both  inclusive,  situate  m 
the  sontb  side  of  Chandler  avoin^  In  con- 
sideration of  the  motoal  covenants  herein 
contained,  do  herelqr  agree  to  and  with  each 
other,  and  tor  our  and  each  of  our  heirs, 
executors,  administrators  and  assigns,  as 
follows:  That,  for  tbe  purpose  of  making 
and  maintaining  said  Chandler  avenae  as  a 
desirable  resldrace  street  for  private  fami- 
lies, we  do  hereby  agree  for  the  considera- 
tion hereinbefore  mentioned  that  we  nor 
either  of  as  will  erect  or  cause  to  be  erected 
any  other  than  a  single  dwelling  house  on 
each  lot  planned  and  deigned  to  be  occupied 
as  a  dw^lng  for  a  single  family ;  thitt  we 
will  not  build  such  dwelling  bouse  n^rer 
than  twenty  <S^  feet  from  the  Chandler 
Avenne  street  lli^  said  twenty  (20)  f^t 
not  to  Include  the  porch  of  such  dwelling 
house,  nor  nearer  than  five  (5)  feet  from 
the  side  line  of  our  said  lots,  so  that  a  dis- 
tance of  ten  (10)  feet  between  the  buildings 
shall  be  maintained  on  said  Chandler  Ave- 
nne; that  said  buildings  shall  be.  built  of 
either  brick,  stone  or  frame,  and  shall  cost 
at  least  the  sum  of  twenty-flve  hundred  dol- 
lars ($2,500).  It  is  also  agreed  between  the 
parties  hereto  that  'Exhibit  A,*  hereto  at- 
tached and  made  a  part  of  this  restrictive 
agreement,  shows  the  number  of  the  lot  In 
said  addition  that  each  of  the  peraons  aa- 
cuting  this  agreement  owns,  and  that  sold 
'Exhibit  A'  shall  have  the  same  force  and 
effect  for  the  purposes  of  this  agreement  as 
If  the  same  were  written  into  tbe  body  of 
this  agreement.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals  this  26th 
day  of  October,  A.  D.  1904."  This  contract 
was  executed  by  Fred  Vogt,  who  was  at  that 
time  the  owner  of  lot  No.  49.  It  was  also  ex- 
ecuted by  tbe  owner  of  lot  No.  47,  lying  next 
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weat  of  49,  and  by  the  owner  of  lot  No.  45, 
];lng  next  west  of  47.  The  agreement  was 
duly  acknowledged  and  placed  of  record. 
Tbe  quration  of  the  character  of  the  general 
restriction  covering  this  street  was  consid- 
ered by  this  court  In  Tillotson  t.  Gregory, 
151  Mich.  128,  114  N.  W.  1025.  A  reference 
to  that  opinion  will  aid  to  a  correct  nnder- 
standing  of  the  situation.  The  court  below 
enjoined  the  defendants  from  proceeding 
with  the  erection  of  the  stores  under  the 
authority  of  Tillotson  t.  Oregory,  but  declined 
to  construe  the  contract  relied  upon  by  com- 
plainants or  to  determine  Its  etFect  upon  the 
matter  In  controversy.  The  decree  did  not 
enjoin  the  erection  of  a  structure  upon  the 
premises  to  be  used  for  residence  purposes, 
but  provided  "tliat  this  decree  shall  be  with- 
out prejudice  to  complainant's  right  to  take 
such  further  action  as  they  may  desire  in 
case  of  a  threatened  or  attempted  violation 
of  the  agreem»it  of  October  26, 1904."  From 
the  decree  entered  both  parties  appeal. 

Argued  before  MOOBB,  C.  J.,  and 
STEERE.  McALVAY,  BBOOKB,  KUHN. 
STONE,  and  OSTRANDEB,  JJ. 

B.  S.  Clarkson,  of  Detroit,  for  complain- 
ants. A.  6.  FlttB,  of  Detroit,  for  defend- 
ants. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  The  bill  seems  to  have  been  filed 
Bolely  in  reliance  upon  the  contract  and 
the  answer  meets  the  averments  of  the  bill. 
The  prayer  for  relief  is  that  defendants  be 
enjoined  from  erecting  or  causing  to  be 
erected  upon  said  lot  any  building  or  build- 
ings other  than  a  barn  or  other  outbuildings 
appurtenant  to  a  single  dwelling  bouse  for 
said  lot,  and  tliat  they  be  perpetually  en- 
Joined  from  using  any  dwelling  thereon  for 
any  other  than  dwelling  purposes  for  a  sin- 
gle family.  It  Is  obvious  that  the  decree 
as  entered  affords  no  protection  to  complain- 
ants if,  as  they  aver,  defendants  should  con- 
clude to  build  In  place  of  the  stores  a  flat 
building  for  residence  purposes  only  upon 
the  rear  portion  of  the  lot  In  question.  Id 
such  event,  complainants  would  be  compelled 
to  file  another  bill  to  determine  whether  they 
are  entitled  to  the  relief  sought  In  this 
proceeding.  We  think  the  meaning  and  ef- 
fect of  the  agreement  was  fairly  in  Issue  In 
the  court  below,  and  that  a  determination 
of  that  issue  should  have  been  there  made. 
In  holding  the  defendants  precluded  from 
erecting  structures  for  business  purposes 
upon  said  lot  the  court  was  clearly  right  un- 
der our  former  decision.  That  decision  did 
not,  however,  rest  upon  the  agreement  here 
In  question.  If  It  was  in  existence  at  the 
time  of  the  trial  of  Tillotson  v.  Gregory  in 
the  lower  court,  it  was  not  produced. 

[1]  To  fully  define  the  rights  of  the  par- 
ties, it  is  necessary  to  pass  upon  the  agree- 
ment. Defendants  contend  that  the  agree- 
ment by  its  terms  was  not  to  go  Into  effect 


until  executed  by  the  owners  of  all  of  the  50 
lots,  and  that,  as  only  a  bare  majority  (26) 
signed,  the  contract  never  became  effective  or 
binding  on  those  who  did  sign.  A  careful 
examination  of  the  contract  convinces  ns 
that  it  will  not  support  this  construction. 
The  parties  are  de8crit>ed  as  "owners  of  one 
or  more  lots  In  the  Chandler  Ave.  subdivision 
described  as  lots  50  to  74  both  Incluslvef  sit- 
uate on  the  north  side  of  said  Chandler  Ave. 
and  also  lots  numbered  from  25  to  49  both  in- 
clusive, situate  on  the  south  side  of  Chandler 
Ave."  Nowhere  in  the  contract  does  .it  ap- 
pear that  the  owners  of  all  the  lots  described 
(numbered  from  26  to  74)  must  sign  the  con- 
tract before  It  shall  become  operative  or 
binding  upon  those  who  did  sign.  Moreover, 
the  testimohy  In  the  case  clearly  shows  that, 
when  the  contract  was  circulated  among  the 
lot  owners,  those  who  signed  were  advised 
that  it  was  not  thought  possible  to  secure 
the  signatures  of  all  those  who  owned  lota 
in  the  specified  area. 

[2]  We  tmnk  the  mutual  agreement  to  ob- 
serve the  restriction  was  an  adequate  con- 
sideration pas^g  from  each  signer  to  tbe 
other  signers,  and  likewise  that  it  was  val- 
uable, clearly  not- so  valuable  as  if  all  bad 
signed,  yet  having  a  tendoicy  to  raise  and 
maintain  the  character  of  Chandler  avraue 
as  a  residence  street. 

[3]  It  is  next  contended  by  defendants 
that  the  agreement  constitutes  a  purely  per- 
sonal covenant  binding  apon  nobody  bnt 
those  who  signed.  If  binding  upon  them.  The 
contract  reads:  "In  consideration  of  the  mu- 
tual ooTenants  ber^  contained  (w^  do  here- 
by agree  to  and  with  each  other,  and  for 
our  and  each  of  our  heirs,  executors,  ad- 
ministrators and  assigns,  as  followa."  mie 
word  "assigns"  comprehends  all  those  wbo 
take  either  immediately  or  remotely  from  or 
under  the  assignor,  whether  by  conveyance, 
devise,  descent,  or  act  of  law.  1  Words  & 
Phrases,  p.  677,  and  cases  cited.  There  is  no 
doubt  that  these  defwdants  who  hold  their 
title  from  Yogt  who  signed  the  contract  come 
within  the  legal  definition  of  the  word.  Tbe 
expressed  purpose  of  the  contract,  and  the 
fact  that  it  was  so  executed  as  to  entitle  It 
to  record  clearly  demonstrates  that  it  was 
intended  to  be  binding  not  alone  upon  tbe 
signers  but  upon  all  their  successors  in  title 
as  well.  That  the  remedy  may  be  had  by 
ana  against  the  grantees  of  the  respective 
parties  is  authoritatively  settled.  Watrous 
V.  Allen,  67  Mich.  362,  24  N.  W.  101,  68  Am. 
Rep.  363;  Whitney  v.  Union  By.  Co.,  11  Gray 
(Mass.)  359,  71  Am.  Dec.  715;  De  Gray  v. 
Monmouth  Co.,  50  N.  J.  Eq.  332,  24  Atl.  388  ; 
Atlantic  Dock  Co.  V.  Leavltt,  54  N.  T.  35, 
13  Am.  Rep.  556;  Brouwer  v.  Jones,  23  Barb. 
(N.  T.)  153;  Hubbell  v.  Warren,  8  Allen 
(Mass.)  178.  See.  also,  6  Am.  ft  Eng.  Enc 
of  Law,  p.  11  et  seq. 

[4]  The  fact  that  the  restriction  Is  created 
In  an  Instrument  independent  of  the  deed 
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cooreylog  title  1b  of  no  consequence,  as  long 
as  there  is  a  valuable  couslderatlou  moving 
to  and  from  the  signers. 

[I]  It  Is  farther  urged  that  the  restriction 
has  heea  waived  by  the  complainants  as  to 
lot  40.  It  is  shown  that  upon  the  rear  end 
of  said  lot  a  barn  some  25  by  27  feet  was 
erected  without  protest  after  the  contract 
was  executed.  We  are  not  called  upon  here 
to  determine  what  outbuildings  are  reason- 
ably and  necessarily  appurtenant  to  a  dwell- 
ing house  for  a  single  family.  The  erectloh 
of  the  structure  contemplated  by  defendants, 
whether  a  flat  building  or  stores,  cannot  be 
Justifled  upon  the  ground  tuat  It  is  a  neces- 
sary appurtenance  to  a  single  dwelling.  The 
fact  that  It  may  be  less  obnoxious  than  the 
barn  has  no  bearing  upon  the  question. 

[8]  The  claim  Is  made  that  to  enforce  the 
restriction  as  to  the  rear  portion  of  lot  49 
would  be  of  no  advantage  to 'complainants, 
while  It  would  cause  serious  loss  to  the  de- 
fendants. We  do  not  think  It  can  be  said 
that  the  erection  of  such  a  structure  would 
not  be  injurious  to  lots  45  and  47,  owners  of 
both  of  which  signed  the  contract. 

The  view  presented  by  the  rear  end  of  a 
row  of  stores  or  of  a  flat  building  is,  we  be- 
lieve, considered  neither  attractive  nor  ar- 
tistic. This  building  would  abut  upon  the 
easterly  line  of  lot  41  for  nearly  half  its 
leugth,  and  would  be  but  50  feet  distant 
from  lot  45. 

The  decree  of  the  coui-t  below  will  be  so 
tBodifled  as  to  enjoin  defendants  from  erect- 
ing any  structure  upon  lot  49,  except  such 
as  are  permitted  by  the  restrictive  covenants 
contained  in  the  agreement  Complainant 
will  recover  coats  of  this  appeal. 

MOORE,  C.  J.,  and  STEERE  and  STONE, 
33.,  concurred  with  BROOKE,  J. 

OSTRANDER,  J.  (dissenting).  I  am  un- 
able to  agree  with  my  Brother  BROOKE. 
As  he  states,  the  original  deed  to  lot  49  of 
the  snbdivision  in  question  contained  the 
restriction:  "It  is  further  expressly  under- 
stood that  the  aald  above  premises  are  sub- 
ject to  the  building  restriction  now  existing 
on  said  snbdiTislon,  and  that  the  said  party 
of  the  second  part  assnmee  all  obligations  in 
conformity  with  said  building  restriction." 
In  TiUotson  v.  Gregory,  161  Mich.  128, 114  N. 
W.  1026,  the  subject  of  the  building  restric- 
tion imposed  upon  lots  in  this  subdivision 
was  considered.  It  was  said:  "A  care- 
ful reading  of  the  tabulation  made  of  the 
conditions  in  the  deeds  will  not  disclose  a 
general,  uniform,  and  certain  plan  of  im- 
provement, except  that  these  lots  were  to  be 
used  for  residence  purposes,  as  distinguished 
from  business  purposes,  and  the  building 
line  was  to  be  20  feet  from  the  street  line, 
and  the  houses  were  to  cost  not  less  than 
12,500  and  $4,000,  according  to  location." 
This  ruling  supports  the  injunction  against 
erecting  stores  upon  lot  48,  which  affords 


complainants  relief  ftom  the  Injury  Immedi- 
ately threatened. 

However,  I  agree  tliat  the  force  and  effect 
of  the  Instrument  made  in*  October,  1904, 
by  some  of  the  lot  owners.  Is  involved  and 
ought  to  be  determined,  and  upon  that  point 
am  of  opinion  that  the  covenant  contained 
in  the  instrument  is  not  binding  upon  the 
present  owner  of  lot  49.  In  the  first  place, 
the  Instrument  intended  to  apply  to  74  lots 
was  executed  by  the  owners  of  but  26  lots. 
In  and  of  itself,  therefore,  it  would  not,  and 
could  not,  accomplish  the  purpose  therein 
stated,  which  was  "that,  for  the  purpose  of 
making  and  maintaining  said  Chandler  ave- 
nue as  a  desirable  residence  street  for  pri- 
vate families,  we  do  hereby  agree,  for  the 
consideration  hereinbefore  mentioned,  that 
we  nor  either  of  us  will  erect  or  cause  to 
be  erected  any  other  than  a  single  dwelling 
house  on  each  lot  planned  and  designed  to 
be  occupied,  as  a  dwelling  for  a  single  fami- 
ly; that  we  will  not  build  such  dwelling 
house  nearer  than  twenty  (20)  feet  from  the 
Chandler  avenue  street  line,  said  twenty 
(20)  feet  not  to  Include  the  porch  of  such 
dwelling  house,  nor  nearer  than  flve  (6)  feet 
from  the  side  line  of  our  said  lots,  so  that 
a  distance  of  ten  (10)  feet  between  the  build- 
ings shall  be  maintained  on  said  Chandler 
avenue ;  that  said  buildings  shall  be  built  of 
either  brick,  stone  or  frame,  and  shall  coat 
at  least  the  sum  of  twenty-flve  hundred  dol- 
lars (¥2,600)."  In  fact,  the  record  "discloses 
that  Chandler  avenue  is  not  a  street  of 
single  dwellings,  and  not  one  on, which  the 
dwellings  erected  are  uniformly  distant 
from  street  and  side  lines.  In  the  second 
place,  the  instrument  creates  no  easement 
upon  lots,  and  is  not  binding  upon  the  as- 
signs of  those  who  executed  it  It  contains 
a  covenant,  which  la  simply  a  contract  and 
la  purely  personal  to  those  executing  the 
instrument,  relating  only  to  their  own  acts. 
Easements— Incumbrances  on  land — ^must  be 
created  by  apt  words,  and  a  perpetual  ease- 
ment is  not  to  be  inferred  from  language 
clearly  consistent  with  a  mere  personal  un- 
dertaking. "In  construing  the  covenant  it 
is  to  be  obsOTved  that  the  grantor,  although 
speaking  for  himself  and  his  successors,  to 
the  grantee  and  his  successors,  confined  the 
restriction  to  himself  alone,  by  agreeing  that 
be,  the  grantor,  would  neither  etect  nor  cause 
to  be  erected  any  building  that  should  be 
regarded  as  a  nuisance.  According  to  the 
literal,  and  hence  natural,  interpretation  of 
this  language,  the  parties  meant  that  the 
grantor  should  not  personally  do  or  cause  to 
be  done  any  of  the  Inhibited  acts.  No  doubt 
could  arise  as  to  the  correctness  of  this 
construction,  if  the  parties  had  not  agreed 
in  behalf  of  themselves  and  their  assigns. 
The  substance  of  the  covenant,  however,  is 
limited  to  the  covenantor,  and  purports  to 
restrict  his  action  only.  While  the  capacity 
in  which  be  assumes  to  contract  is  in  behalf 
of  himself  aud  others,  the  actual  contract, 
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or  the  tblng  agreed  not  to  be  done,  Is  limited 
to  his  own  acts.  Clearly  the  Inconsistency 
cannot  be  dispelled  by  subordinating  sub- 
stance to  form,  or  by  holding  that  the  actual 
agreement  Is  of  less  Importance  than  the 
capacity  In  which  It  was  made."  This  is 
the  language  of  the  court  of  errors  of  New 
York  In  construing  a  coTenant  contained  in 
the  very  deed  of  the  land.  Clark  v.  Devoe, 
124  N.  Y.  120,  124,  125,  26  N.  E.  275,  27  Am. 
St.  Rep.  652.  The  reasoning  of  the  court 
in  that  case  Is  sound,  Is  applicable  here,  and 
the  case  Is  authority  for  holding  that  the 
agreement  of  October,  1904,  does  not  create 
an  easement,  and  that  lot  49  la  subject  only 
to  the  general  restrlctloD  stated  In  Tlllotson 
V.  Gregory. 


McALTAY,  J., 
DSR.  J. 


concurred  with  OSTRAN- 


HILL  et  al.  V.  TOWN  et  aL 
(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

1.  CoBPOBATioNB  ({  298*)  —  "Qdobdh"  —  Mir 
JOBiTT  o^  Stock. 

Pvb.  Acts  19(^,  No.  232, 1 10,  provides  that 
a  majority  of  the  directors  of  every  manufac- 
turing or  mercantile  corporation  convened  ac- 
cording to  the  by-laws  shall  constitute  a  quo- 
rum for  the  transaction  of  business,  and  the 
stockholders  holding  a  majority  of  the  stock 
at  any  meeting  shall  be  capable  of  transacting 
the  business  of  that  meeting,  except  as  herein 
otherwise  provided,  and  that  at  all  meetings 
of  sucb  stockholders  each  share  shall  be  entitled 
to  one  vote;  stockholders  being  permitted  to 
vote  in  person  or  proxy.  Held  that,  in  order 
to  constitute  a  statutory  quorum  to  hold  a  law- 
ful meethig  of  stockholders  for  the  transaction 
of  buriness,  a  majority  of  all  the  stock  must  be 
represented  in  person  or  by  proxy. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §|  129;i-1317,  1319 ;  Dec.  Dig. 
i  298.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5805,  5890.] 

2.  COBPOBATIONS  (8  298*)  —  COBPOBATE  PbO- 
CEE0IN08 — StaTUTOBY  QuORUlf. 

The  requirement  of  the  presence  of  a  stat- 
utory quorum  to  enable  the  stockholders  of  a 
corporation  to  legally  transact  business  are 
mandatory. 

[Ed.  Note— Far  other  cases,  see  Corpora- 
tions.  Cent  Dig.  H  1292-1317,  ISlfl;  Dec  Dig. 
I  298.*] 

Case  Made  from  Circuit  Goiurt,  Eaton 
Connty;  Clement  Smith,  Judge. 

Information  in  the  nature  of  quo  warran* 
to  by  Calvin  H.  Hill  and  otbdrs,  relators, 
against  Frank  P.  Town  and  others.  Judg- 
ment of  nonooster,  and  relators  ai)peal  on 
a  case  made.  Kerersed  and  Judgmoit  of 
ouster  entored. 

Argued  before  MOORE,  a  J.,  and  STEEKB, 
McALVAY,  BROOKE,  STONE,  KUHN,  OB- 
TBANDEB,  And  BIRD,  JJ. 

Garry  G.  Fox,  of  Charlotte  (Butterfleld  & 
Keeney,  of  Grand  Rapids,  of  counsel),  for 
appellants.  Elmer  N.  Peters  and  L.  H.  Mc- 
Call,  both  of  Charlotte,  and  James  M.  Pow- 
ers, of  Battle  Creek,  for  resjiou dents. 


McALVAY,  J.  In  the  circuit  court  for  the 
county  of  Eaton  relators  on  October  6,  1911, 
asked  and  were  given  leave  to  file  an  infor- 
mation in  the  nature  of  a  quo  warranto 
against  respondents  to  determine  by  what 
right  they  assumed  to  act  as  directors  of  the 
Duplex-Power  Car  Company,  a  Michigan  cor- 
poration, relators  claiming  that  they  were 
the  lawful  directors  of  such  corporation,  and 
that  respondents  unlawfully  assumed  such 
rights  and  authority  as  directors,  and  unlaw- 
fully used,  held,  ■  and  retained  the  factory, 
offices,  and  all  the  personal  property  of  said 
corporation.  A  demurrer  to  this  information 
was  Interposed  by  defendants,  but,  before  a 
hearing  was  bad  thereon,  relators  discon- 
tinued as  to  one  of  the  respondents,  and  filed 
an  amended  Information.  To  this  Informa- 
tion, as  amended,  respondents  entered  a  plea, 
in  substance  averring  that  they  were  the  duly 
and  lawfully  elected  directors  of  said  corpo- 
ration, admitting  that  relators  were  duly 
elected  dlrectora  of  said  corporation  at  the 
annual  stockholders'  meeting  held  on  August 
6,  1910 ;  that  their  said  election  was  for  the 
term  of  one  year  and  until  their  successors 
should  be  elected;  that  the  annual  meeting 
for  the  following  year,  of  which  due  notice 
was  given  to  the  stockholders  of  the  corpora- 
tion, was  called  to  be  held  on  August  6, 
1911,  and  an  adjournment  was  had  to  Sep- 
tember 19,  1911;  that  at  such  adjourned 
meeting  the  respondents  were  r^ulaiiy  elect- 
ed directors  by  a  majority  vote  of  the  stock- 
holders and  stock  present  at  such  adjonmed 
meeting,  and  that  therefCre  relators  ceased 
to  be  such  directors,  and  respondents,  by 
virtue  of  the  said  election,  became  and  still 
continue  to  be  the  lawfully  elected  and  quali- 
fied directors  of  said  corporation,  and  that 
by  reason  thereof  they  are  rightfully  and 
lawfully  acting  as  such  tllrectors.  To  this 
plea  the  relator^  filed  a  replication  Novem- 
ber 22, 1011,  the  material  parts  of  which  are 
as  follows:  That  Act  No.  232  of  the  Public 
Acts  of  1903,  and  amendments  thereof,  re- 
quire stockholders  holding  a  majoniy  of  the 
sto<^  In  corporations  Incorporated  therenn- 
der  to  be  present,  either  in  person  or  by 
proxy.  In  order  to  lawfully  do  business  at  any 
meeting  of  said  stockholders;  that  at  the 
annual  meeting  of  this  corporation,  which  I3 
Incorporated  under  this  act,  held  on  August 
6,  1911,  there  were  not  present  stockholders, 
either  In  person  or  by  proxy,  holding  a  ma- 
jority of  such  stock,  and  not  a  sufQdent 
representation  of  stock  to  constitute  a  lawful 
quorum  for  the  transaction  of  business,  ex- 
cept that  of  adjournment  to  a  future  day, 
as  provided  by  said  act;  that  the  adjourned 
meeting  held  September  19,  1911,  was  not  a 
lawful  meeting  of  the  stockholders,  for  the 
reason  that  a  lawful  quorum  was  not  pres- 
ent as  provided  by  said  act  to  transact  any 
business  other  than  to  adjourn  said  meetlfie ; 
that  said  act  requires  that  all  voting  at  such 
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meetings  of  stockholders  shall  be  by  shares 
of  stock,  one  Tote  for  each  share;  that  the 
total  shares  of  stock  of  the  said  corporatloa 
was  at  that  time  and  still  Is  10,000  shares, 
and  that  at  such  adjourned  meeting  there 
was  less  than  1,100  shares  represented  by 
said  stockholders  present,  either  In  person  or 
by  proxy;  that  the  election  of  respondents  at 
said  meeting  was  therefore  unlawful,  and 
tb^  were  without  right  to  exercise  and  en- 
Joy  the  offices  of  directors  In  the  corporation, 
or  to  use,  hold,  and  retain  Its  property.  Re- 
spondents flled  a  rejoinder  to  this  replication, 
denying  the  construction  given  to  this  act  by 
relatora.  To  this  rejoinder  relators  filed  a 
surrejoinder.  Said  cause  was  tried  before 
a  jury  demanded  by  respondents  to  deter* 
mine  the  disputed  facts  raised  by  the  plead- 
ings. 

The  flndlnga  of  the  Jury  are  included  in 
Oie  opinion  of  the  court  Of  tbeae  flndlhgs  It 
Is  oidy  necessary  to  say  it  appears  that 
the  Jury  npon  the  first  issue  found  that 
VDij  BJOeS  shares  of  stock  of  the  corpora- 
tion were  represeaated  by  stockholders  present 
and  by  proxies  at  the  annual  stockholders' 
meeting  held  Angiwt  6,  1911 ;  and  upon  the 
second  Issue  tMt  no  by-law  providing  as  to 
what  should  constltnte  a  qnomm  at  any 
meeting  of  the  tAocHuMeti  was  ever  enacted. 

It  is  admitted  in  the  case  that  at  the  ad- 
journed stockholdera'  meedng  at  which  re- 
qxnidenta  dalm  to  bare  been  elected  direc- 
tors held  September  10,  1911,  not  more  than 
IJOO  shares  of  atotSt  were  represented  by 
Btockholders  present  and  by  proxies.  In  the 
opinion  of  the  court  in  this  case,  which  has 
been  stipulated  to  be  considered  as  the  find- 
ings of  the  court  herein,  It  was  held  that 
respondents  were  legally  diosen  as  direc- 
tors of  this  corporation,  and  were  not  usurp- 
ing such  offices  and  should  not  be  ousted; 
that  the  information  in  the  case  was  not 
supported  by  the  proofs  and  that  the  relief 
asked  by  relators  should  be  denied,  and  a 
Jndgmoit  of  nonouster  In  the  usual  form, 
with  COTts  to  be  taxed,  was  entered  In  said 
cause-  From  this  Judgment  the  case  Is  be- 
fore this  court  for  review  upon  a  case  made. 

For  the  purpose  of  a  better  understanding 
of  the  errors  assigned,  it  will  be  necessary 
to  quote  the  following  material  portions  of 
the  findings  of  the  court:  "This  Is  a  pro- 
ceeding to  teat  the  right  of  respondents  to 
hold  and  exercise  the  offices  of  directors  of 
the  Duplex-Power  Car  Company,  a  corpo- 
ration doing  business  In  the  city  of  Char- 
lotte, Mich.  The  capital  stock  of  said  com- 
pany Is  $100,000,  divided  into  10,000  shares 
of  $10  each.  The  company  was  organized 
under  Act  No.  232  of  the  Public  Acts  of  1908. 
The  vital  question  at  Issue  Is  whether  a 
minority  of  the  stockholders  in  interest  can 
elect  a  board  of  directors.  The  relators  con- 
tend that  the  respondents,  having  been  elect- 
ed at  a  meeting  of  the  stodtholders  having 
a  minority  of  the  stock  of  the  company,  were 


not  legally  elected,  and  are  not  the  lawful 
directors,  and  that  the  relators,  having  been 
elected  prior  thereto,  are  the  lawful  directors 
of  said  corporation.  It  Is  not  disputed  that 
the  relators  were  duly  and  regularly  chosen 
as  the  directors  of  said  company  on  August 
6,  1910,  and  it  is  conceded  that  If  the  re- 
spondents were  not  legally  elected  on  Sep- 
tember 19,  1911,  the  relators  would  hold 
over,  end  would  now  be  the  legal  officers  of 
said  corporation  and  should  have  a  Judg- 
ment of  ouster  against  respondents.  The 
respondents,  if  elected,  were  elected  at  an  ad- 
journed meeting  on  September  19,  1911.  It 
Is  admitted  in  the  case  that  the  annual  stock  ■ 
holders'  meeting  was  totally  called  and  held 
on  the  5th  day  of  Angnst,  1911,  and  legally 
continued  by  adjournment  to  September  19, 
1911.  It  Is  admitted  that  at  the  adjourned 
meeting  of  September  19,  1911,  about  lAOO 
shares  of  stock  were  represented  by  stoCk- 
holdan  present  and  by  proxy,  and  that  at 
that  meeting  each  of  the  resipondeBts  recelT- 
ed  nearly.  If  not,  the  unanimous  vote  of  all 
the  shares  present  The  Issues  are  practical- 
ly framed  by  the  ideadings.  A  Jury  was  ask- 
ed for,  and  called  to  determine  cwtaln  ia- 
snes  of  fact  These  issuea  of  fact  were  pre- 
pared and  submitted  to  tbe  Jury  by  the 
court"  Then  fcdlow  the  issues  submitted 
to  the  Jury,  including  the  questions  and  an- 
swers thereto,  the  substance  of  which  has 
already  been  ^ven.  The  court  proceeds:  "I 
do  not  regard  the  first  Issue  as  important  in 
the  determination  of  this  casa  The  deter- 
mination of  the  second  issue  Is  important. 
It  is  conceded  that  there  were  pr^ent  at  the 
adjourned  meeting  at  which  respondents 
were  elected  only  about  1,100  shares  of  stock. 
The  answer  of  the  Jury  to  the  question  con- 
stituting the  second  issue  being  in  the  nega- 
tive, the  rights  of  relators  and  respondents 
are  dependent  upon  the  construction  given 
section  10  of  Act  No.  232  of  the  Public  Acts 
of  1908,  the  act  under  which  the  Duplex- 
Power  Car  Company  was  brought  into  exist- 
ence. Section  10  reads  as  follows:  'A  ma- 
jority of  tile  directors  of  every  manufactur- 
ing or  mercantile  corporation  convened  ac- 
cording to  the  by-laws,  shall  constitute  a 
quorum  for  the  transaction  of  business;  and 
the  stockholders  holding  a  majority  of  the 
stock  at  any  meeting  of  the  stockholders, 
shall  be  capable  of  transacting  the  business 
of  that  meeting,  except  as  herein  otherwise 
provided;  and  at  all  meetings  of  such  stock- 
holders each  share  shall  be  entitled  to  one 
vote.  Stockholders  may  appear  and  vote  In 
person  or  by  proxy  duly  filed.'  I  am  not  In 
doubt  as  to  what  should  be  the  Interpreta- 
tion of  this  statute.  It  is  a  self-evident  prop- 
osition that  the  ownera  of  a  majority  of  the 
stock  of  any  corporation  have  the  power  to 
control  Its  afTairs  by  electing  a  greater  num- 
ber of  the  board  of  directors.  To  do  this, 
however,  they  must  attend  the  meeting  of 
the  stockholders  and  care  for  their  rights. 


Digitized  by 


Google 


386 


U8  MOBTHWB8TS&N  BBPOBTBB 


(IfiCtL 


and,  U  tbe7  neglect  to  do  tbla,  they  are  bound 
by  tbe  action  of  tboae  wtao  60  attend.  Tbat 
18  Cfmceded  to  be  tbe  common-law  rale,  and 
It  l8  a  rul^  well  founded  In  right  and  com- 
mon sense.  In  this  case  tbere  Is  no  claim 
tbat  tbere  was  aoy  fraud  or  any  action  on 
tbe  part  of  tbe  mbiority  Btockholdors  in  In- 
terest or  on  tbe  part  of  respondents  by  wblcb 
the  relators,  or  the  majority  stockliolders  In 
Interest,  were  In  any  way  decelTed  or  mis- 
led as  to  the  time  to  wblcb  tbe  annual 
meetlDg  was  adjoiimed.  The  stockholders 
holding  a  majority  of  the  stock,  at  any 
<tbl8)  meeting  of  the  stockholders,'  can  trans- 
act the  business  of  the  meeting.  That  was 
what  was  done  at  the  meeting  of  this  cor- 
poration September  19,  1911,  and  I  think 
It  should  be  held  as  a  matter  of  Jnstlce,  and 
must  be  held  as  a  matter  of  law,  that  the 
stockholders  present  at  that  meeting  cannot 
be  restricted  In  or  denied  their  right  to  at- 
tend to  the  business  for  which  the  meeting 
was  called,  because  of  the  absence  of  other 
stockholders.  It  Is  the  judgment  of  the  court 
tbat  the  respondents  are  not  usurping  the 
ofticeE  of  directors  of  said  corporation,  but 
that  they  were  legally  chosen  as  directors 
and  should  not  be  ousted,  and  that  the  in- 
formatloQ  in  the  nature  of  a  quo  warranto 
filed  in  this  case  la  not  supported  by  the 
proof  and  that  the  relief  asked  for  by  re- 
lators should  be  denied.  Such  an  order  will 
be  entered  with  costs  to  the  respondents. 
Dated  February  28, 1912." 

[1]  Tbe  question  InTOlved  In  the  case  Is  a 
single  one.  It  arises  on  the  construction  of 
section  10  of  Act  No.  232  of  the  PnbUc  Acts 
of  1903,  quoted  above  In  tbe  findings  of  the 
court  A  reading  of  tbe  findings  of  the  court 
shows  that  the  construction  given  to  this 
section  was  that  it  in  no  way  changed  the 
common-law  rule,  and  that  it  authorized  the 
transaction  of  business  at  any  stockholders' 
meeting  by  those  stockholders  present  with- 
out reference  to  the  amount  of  stock  of  the 
corporation  they  represented  In  person  or 
by  proxy,  and  tliat  the  only  requirement  to 
make  any  action  valid  was  that  it  received 
the  votes  of  a  majority  of  the  stock  present 
Relators  contend  that  in  so  holding  the  court 
was  in  error;  that  a  fair  construction  of 
this  section  requires  this  court  to  bold  that 
to  authorize  tbe  Btockholders  at  any  meeting 
of  tbe  stockholders  of  such  a  corporation  to 
transact  business  tbere  must  be  represented 
In  person  or  by  proxy  a  majority  of  all  the 
stock  of  such  corporation.  This  provision 
has  existed  as  a  part  of  the  law  of  this  state 
for  more  than  GO  years,  aud  appears  In  all 
of  tbe  compilations  of  our  statutes  since 
1853.  The  exact  qnestion  is  one  of  first  Im- 
pression in  this  court  In  tbe  case  of  Star 
Una  T.  Van  Vllet.  43  Mich.  SOI.  S  K.  W.  418, 
It  is  Indicated  that  the  court  accepted  tbe 
constmctlon  claimed  by  relators  in  the  in- 
stant case.  The  dispute  in  that  case  arose 
over  the  claimed  wont  of  authority  of  a 


committee  appointed  by  the  stockholders  of 

tbe  corporation  (tbe  aflCairs  of  wtaicb  tbe 
stockholders  were  InvestlgatiniO  to  blbd  the 
corporation  by  the  emplc^mmt  of  expert 
accountants,  ^nte  ooort  said:  **Generally,  no 
doubt,  a  stockholders*  meeting  would  not  be 
authorized  to  contract  on  sncb  subjects,  tbe 
ordinary  management  being  wltb  tbe  direc- 
tors; bntp  as  the  purpose  here  was  In  part 
at  least  to  investigate  what  bad  been  done 
under  the  snpertntendence  of  the  directors, 
It  was  competent  for  the  holders  of  a  major- 
ity of  tbe  stodc  to  do  what  was  done.  Gomp. 
Lews  1871,  I  2682.  Tbere  Is  no  ground  on 
which  the  corporation  can  urge  an  intend- 
ment against  the  validity  of  the  resolution, 
and  arbitrarily  deny  Its  regularity  and  force. 
In  view  of  the  facts  presented,  every  pre- 
sumption is  the  other  way.  There  was  no 
offer  of  proof  that  the  stockholders  present 
at  the  meeting  did  not  bold  a  majority  of 
the  BtodL"  Section  2682  of  the  Compiled 
Iaws  of  1871,  referred  to  by  the  court,  con- 
tained in  an  act  to  authorize  the  formation 
of  corporations  for  tbe  purpose  of  engaging 
in  commerce  or  navigation,  is  identical  in 
all  respects  with  the  section  now  under  con- 
sideration. This  is  the  only  case  where  any 
reference  has  been  made  to  tbe  qnestion  by 
this  court. 

In  the  State  of  New  York  the  question 
here  Involved  was  passed  upon  by  the  Su- 
preme Court,  at  Spedal  Term,  as  follows: 
"By  general  law  the  stockholders  present  In 
person  or  by  proxy  at  a  meeting  of  stod:- 
holders  constitute  a  quorum.  .The  general 
corporation  law  (Laws  1892,  c.  687),  however, 
allows  the  directors  to  change  this  by  by- 
law, and  fix  the  amount  of  stock  which  must 
be  represented  In  order  to  make  a  quorum. 
Section  11.  In  this  company  the  following 
by-law  was  passed,  viz. :  'A  majority  of  the 
stock  present  In  person  or  by  proxy  at  any 
meeting  of  tbe  stockholders  shall  constitute 
a  quorum.*  It  is  without  any  punctuation 
marks.  Unless  to  establish  a  quorum  dif- 
ferent to  that  which  the  general  law  makes, 
this  by-law  could  have  had  no  object  It 
cannot  be  construed  as  meaning  that  a  'ma- 
jority' of  tbe  stock  actually  represented  at  a 
meeting  should  be  a  quorum,  for  that  would 
be  unlawful.  A  majority  cannot  separate  it- 
self from  the  minority,  and  be  a  quorum. 
All  present  are  the  quorum.  It  must  there- 
fore mean  that  it  is  necessary  that  a  ma- 
jority of  the  stock  of  the  company  sliall  be 
present  in  pert^ou  or  by  proxy  to  make  a 
quorum.  •  •  *  "  In  re  Rapid  Transit  Fer- 
ry Co.,  19  Misc.  Itep.  409,  43  N.  Y.  Supp. 
538.  Upon  a  hearing  before  the  Appellate 
Division  of  tbe  Supreme  Court  of  that  state, 
it  approved  of  tbe  construction  given  to  this 
by-law  by  the  lower  court,  but  held  that  by 
reason  of  the  statute  making  prorision  for 
the  election  of  directors  of  corporations  tbat 
the  by-law  did  not  apply.  Matter  of  BaiAd 
Transit  Ferry  Co.,  IS  App.  Dtr.  630,  632,  44 
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N.  T.  Snpih  639.  The  constrnctlon  of  tbe 
following  by-law  of  a  corporation  was  before 
tbe  Supreme  Court  of  Maine:  "No  bnstnees 
sball  be  transacted  at  any  meeting  of  tbe 
stockholders  unless  a  majority  of  the  stock 
Is  represented  except  to  organize  tbe  meet- 
ing and  adjourn  to  some  future  time."  Tbe 
court  said:  "What  should  constitute  a  quo- 
mm  for  the  transaction  of  business  at  their 
meetings  was  a  question  which  the  atock- 
holders  had  a  rl^t  to  determine  (R.  S.  e  40, 
I  6),  and  this  they  did  by  tbe  adoption  of 
tbe  foregoing  by-law  providing  that,  unless 
a  majority  of  the  stock  was  represented,  no 
business  should  be  transacted  at  any  meet- 
ing, except  to  organise  and  adjourn  to  some 
future  time.  At  the  annual  meeting  of 
June  8,  1885,  at  which  it  is  claimed  tbe  new 
boKrd  was  dected,  188  shares  of  the  capital 
stotA  was  represented,  and  uo  more.  Was 
there  a  majorl^  of  the  stock  represented  at 
that  meeting?  If  not,  there  could  be  no 
leeal  election  of  offlcers  at  tbat  meeting. 
We  tblnk  a  fair  and  reasonable  as  well  as 
proper  construction,  pf  tbe  by-laws  leaves  uo 
room  for  doubt  as  to  what  was  intoided  by  a 
*inaJorit7'  of  the  stock.  It  was  divided  into 
400  sbares,  and  it  would  take  201  shares  to 
conatitnte  a  majority  of  that  stodc  T^e 
language  of  tbe  by-law  is  plain  and  suscep- 
tible of  no  amblgoity.  •  *  •  But  Inas- 
mnch  as  there  was  not,  In  fact,  a  majority 
of  Btoek  r^resented  at  that  meeting;  there 
conld  be  no  l^al  buslneBs  transacted,  except 
to  o^canize  and  adjourn  to  some  future  tlmfe 
SjKh  was  tbe  language  aa  well  aa  the  evi- 
dent intent  and  meaning  (XF  the  by-law,  duly 
adopted  for  tbe  government  of  tbe  corpora- 
tion. Conseqnently  It  was  not  in  tbe  power 
of  a  minority  to  do  that  whlcb  only  a  ma- 
jority could  legally  accompUsb.  Hence,  it 
cannot  be  held  that  the  board  which  now 
represents  this  plalntlfl  corporation,  and 
which  claims  the  right  to  commence  and 
prosecute  this  nit,  was  legally  elected.  Tbe 
consequence  is  tbat  the  old  board  of  direct- 
ors, about  wtaoae  election  no  Question  Is 
raised,  continued  In  office  by  virtue  of  tbe  by- 
laws of  tlie  company,  and  were  the  only  legal 
board  of  directors  at  the  time  this  suit  was 
commenced."  ICannftictarlng  Co.  v.  Faunce. 
79  Me.  410,  443,  10  Aa  250.  251.  Tbe  au- 
thorities above  cited  favor  the  construction 
contended  for  by  relators,  aad  are  all  tbe 
autboritles  we  liave  been  able  to  find  after 
a  somewhat  extended  search.  It  Is  clear 
tbat  the  Legislature  by  tbla  section  under 
consideration  intended  to  establish  a  quo- 
nun  for  all  stockholders'  meetings  of  corpo- 
rations organized  under  this  act,  and  tbe 
fact  that  tbe  construction  of  an  exactly  sim- 
ilar statutory  provision  indicated  by  this 
court  in  Star  Line  v.  Van  Vllet,  supra,  has 
never  been  questioned,  shows  tbat  such  con- 
struction has  been  accepted.  Tbe  coustruc- 
tloa  which  the  respondents  insist  upon,  as 
appears  from  the  decision  of  the  trial  court 
188N.W.-22 


and  tbelr  brief  In  this  court,  is,  as  already 
stated,  tbat  the  only  requisite  to  the  validity 
of  business  transacted  at  a  stockholders' 
meeting  Is  that  a  mojorl^  of  tbe  stock 
present  voted  In  its  favor,  without  reference 
to  the  number  of  shares  of  stock  represented 
at  such  meeting.  Such  a  contrition,  reduced 
to  Its  lowest  terms,  would  authorize  a  meet- 
ing held  by  two  stockholders,  one  represent- 
ing one  share  of  stock  and  the  other  repre- 
senting two  shares  of  Bto<^.  to  lawfully 
transact  business  and  elect  a  board  of  direc- 
tors by  two  votes.  We  scarcely  tblnk  tbat 
such  can  seriously  be  contended  to  have 
been  the  Intention  of  the  Legislature  In  en- 
acting this  law.  Tbe  reasonable  construc- 
tion of  this  section  is,  as  contended  by  re- 
lators, that,  In  order  to  hold  a  lawful  meet- 
ing of  stockholders  for  the  transaction  of 
business,  a  majority  of  all  the  stock  of  the 
corporation  must  be  represented  In  person 
or  by  pmy  to  constitute  a  statutory  quo- 
rum, and  that,  the  majority  of  the  stock 
being  so  represented,  tbe  meeting  could  then 
lawfully  proceed,  and  business  could  be  trans- 
acted lawfully  by  a  vote  of  the  majority  of 
such  quorum.  Such  construction  does  not  re- 
quire that  a  majority  of  all  the  stock  of  a  cor 
poration  must  vote  in  ftivor  of  every  propo- 
sition before  such  meeting,  but  only  a  ma- 
jority of  tbe  quorum.  In  tbe  findings  of  the 
court  It  Is  said:  "The  vital  question  at  is- 
sue is  whether  a  mlnorl^  of  the  stockhold- 
ers in  Interest  can  dect  a  board  of  direc- 
tors." This  statonent  does  not  state  the  issue; 
The  vital  question  at  lasne  Is  whether  tlils  sec- 
tUm  flzes  the  quorum  required  to  authorize 
the  transaction  of  business  at  a  meeting  of 
stockholders,  and  what  constitutes  sncb  quo- 
mm.  As  was  said  in  Re  Bapid  Transit 
ry  Oo.»  supra :  majority  cannot  aerate 
itself  from  tbe  minority,  and  be  a  quorum. 
All  present  are  tlie  qnoranL"  And  a  ma- 
jority of  the  statutory  quomm  controls  In 
such  meeting. 

[2]  All  of  tbe  authorities  agree  that  the 
requirements  of  a  statutory  quorum  are  man- 
datory. It  is  urged  tbat,  xm6er  aucb  a  con- 
struction, a  majority  of  the  stockholders 
may  absoit  themselves  from  meetings  and 
prevent  the  transaction  of  any  business  by 
the  stockholders,  and  continue  indefinitely 
their  control  of  corporate  affairs.  This  is 
met  by  the  reply  tbat  there  could  be  no  rea- 
son or  Inducement  why  a  majority  in  interest 
of  tbe  stockholders  should  absent  themselves 
from  such  meetings  when  by  their  presence 
and  voting  their  stock  they  could  control  the 
affairs.  And  a  conclusive  answer  Is  that  a 
minority  of  the  stockholders  would  have  tbe 
right  to  enforce  the  attendance  of  stockhold- 
ers sufficient  to  make  the  required  quorum 
necessary  to  transact  business  and  to  per- 
mit a  minority  to  exerdae  the  right  of  cumu- 
lative voting  by  proper  proceedings  upon  a 
sufficient  showing  in  a  court  of  competent  Ju- 
risdiction.   The  court  below  was  In  error,  and 
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shoolil  have  irranted  relators  tbe  relief  pray- 
ed for.  Under  tbe  undisputed  facta  in  this 
case,  it  appears  that  the  respondents  were 
unlawfully  usurping  the  offices  of  directors 
In  this  corporation,  and  that  relators,  having 
been  duly  and  regularly  elected  as  such  di- 
rectors, and  no  successors  having  been  legal- 
ly elected,  continued  to  hold  such  offices,  and 
are  now  the  lawful  directors  of  such  corpo- 
ration. 

Therefore  the  judgment  of  the  circuit  court 
Is  reversed,  and  no  new  trial  wUI  be  granted. 
A  Judgment  of  ouster  against  said  respond- 
ents and  In  fiiror  of  the  rotors  will  be  en- 
tered In  tbla  court,  with  costs  of  botii  courts 
to  be  taxed. 


TOWN  et  al.  t.  DUPLEX-POWBB  GAB  00. 
et  al. 

(Supreme  Court  of  Michigan.    Not.  8,  1912.) 

1.  COBPOBATIONB  <|  609*)  —  MEUnZBS— &4)UI- 

TABtx  BsLiBr  to  Stockholdbhs. 

The  general  jurisdiction  of  equity  orer  cor- 
porations  docs  not  extend  to  diraolnng  a  coi> 
poration,  winding  op  its  affairs,  and  seques- 
trating Its  property,  and  equity  will  not  ordi- 
narily seqaester  corporate  Property  or  commit 
the  management  of  its  afodrs  to  a  receiver, 
whether  on  the  application  of  itockbolders  or 
creditors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ||  2420-2423;  Dec.  Dig.  |  609.*] 

2.  COBPOBATIONS   (|  SSO*)— EQUITABLB  OON- 
TBOL — MiSCOHDUCT  OF  OFFICEBS. 

Under  Comp.  Laws,  |  9757,  and  the  fol- 
lowing sections,  the  courts  have  power  to  en- 
tertain petitions  of  corporate  shareholders  to 
compel  officers  to  account  for  official  ndscon- 
dnct  in  the  management  of  corporate  fnnds, 
sn^nd,  or  remove  them,  restrain  alienation 
of  corporate  assets,  etc,  and  to  sequester  the 
property  and  appoint  a  receiver,  and  adjudge  a 
disaoIuUon  In  certain  eases. 

[Ed.  Note. — Vor  other  cases,  see  Corpprationi, 
Cent  Dig.  ||  1426-1431,  14^1439;  !>«:;  Dig. 
I  320.*] 

3.  Cobpobationb  (|  320*)  —  Stockholubbs  — 
Action  Bbtweeit. 

Tbe  bill  in  a  suit  by  a  minority  of  the 
stockholders  of  a  corporation  engaged  in  manu- 
&cturing  cars  for  uie  appointment  of  a  re- 
ceiver to  enjoin  the  foreclosure  of  a  corporatt 
mortgage,  and  for  tbe  distribution  of  the  cor- 
porate assets,  etc.,  charged  on  information  and 
belief  that  tbe  sale  of  the  assets  of  the  cor- 
poration  was  threatened  to  satisfy  a  mortgage 
which  was  executed  for  the  purpose  of  procur- 
ing the  sale  to  be  made,  so  as  to  enable  de- 
fendant stockholders  and  officers  to  secure  con- 
trol of  the  corporate  assets  contrary  to  com- 
plainants' interests,  and  by  compelling  them  to 
sell  their  stock  at  an  Inadequate  price.  An  ex 
parte  showing,  upon  which  ue  relief  was  grant- 
ed, justified  an  inferraice  that  the  creditorg 
named  in  the  mortgage,  who  were  charged  with 
conspiring  with  defendants  to  wreck  the  corpo- 
ratioo,  were  uslpg  the  trustee  for  that  purpose, 
and  It  appeared  that  two  boards  of  directors 
were  each  claiming  to  be  the  lawful  board.  The 
corpQ^tion  was  not  shown  to  be  insolvent  and 
there  was  a  reasonable  prospect  that  it  could 
carry  on  its  buBiness  and  save  its  property 
Held,  that  while  it  was  not  error  to  appoint  a 
receiver  on  the  ex  parte  showing  if  his  powers 
were  limited  to  merely  preserving  the  corpo- 
rate assets,  and  the  tDrcatcnt'd  foreclosure  of 


the  mortgage  was  properly  enjoined  upon  con- 
dition tliat  complainants  Indemni^  the  secured 
creditors,  it  was  improper  to  enjoin  the  sale  of 
tbe  corporation's  products,  tbe  vehicles  manu- 
factured by  it;  that,  in  effect  preventing  the 
carrying  on  of  tbe  corporate  bnnness. 

[Ed.  Note. — ^Por  other  cases,  see  CorporaUons, 
Cent  Dig.  H  1426-1481,1488-1489;  ^  Dig. 
S820.*] 

Appeal  from  Urcuit  Court,  Baton  County, 
in  Chancery;  Clemoit  Smith,  Judge. 

Suit  by  Frank  P.  Town  and  others  against 
tbe  Duplex-Power  Car  Company  and  others. 
Decree  for  complainants,  and  dtfendanta  mp- 
peal.  Decree  modified  and  affirmed. 

Argued  before  HOOBB,  a  J.,  and  8TBBHE, 
MCALVAT,  BBOOKE,  BTONB,  Q8TBAND- 
BB,  and  BIBD,  33. 

Garry  a  Fox,  of  Charlotte  (Bnttwfleld  & 
Keney,  of  Grand  Baplda,  of  counad)*  for 
anKUants.  Blmer  N.  Fetera  and  t^man  H. 
McGall,  both  of  Charlotte^  and  James  M. 
Powers,  of  Battle  Gredc,  for  awelleea. 

OSTBANDBB,  J.  Tbe  bill  la  filed  by  a 
minority  of  the  sto(^olderB  of  the  DniOex- 
Power  Car  Company,  and  It  prays  for  the 
dlscovety  and  oolledion  of  the  assets  of  tbe 
company,  Uirongh  a  receiver,  fiur  a  dissolu- 
tion of  the  corporation  and  the  distribution  of 
its  assets.  There  Is  also  the  prayer  that  the 
receiver  carry  on  the  boslness  It  tbe  court 
deems  It  necessary  to  do  so  to  protect  stock- 
bolders  and  save  assets.  The  defendant  cor- 
poration and  its  directors  and  others  of  the 
defendants  Including  the  trustee  named  in  a 
mortgage  of  corporate  property,  are  restrained 
by  an  order  of  tbe  court,  made  upon  tSie  filing 
of  the  Ull,  fnnn  sellli^  mortgaging,  or  other- 
wise incumbering  any  property  of  the  corpora- 
tion, and  the  said  trustee  is  restrained  from 
forecIoBinK  the  said  mortgage.  The  bill  was 
answored  on  oath;  Uie  material  allegations 
thereof  being  d«iled.  Later,  before  a  hearing 
upon  the  merits,  a  modification  of  tbe  injunc- 
tion mis  refused,  a  receiver  of  tbe  assets  of 
the  corporation  was  appointed,  and,  In  addi- 
tion to  the  usual  powers  of  a  receiver,  he 
was  authorized  to  "complete  the  cars  now 
in  course  of  construction  and  to  employ  such 
help  as  may  be  necessary  therefor  to  sell 
not  to  exceed  five  of  said  cars,  until  tbe  far- 
ther order  of  the  court,  and  at  the  best  price 
that  can  be  obtained.  The  cost  of  such  com- 
pletion to  be  a  charge  against  the  assets* com- 
ing Into  his  hands,  and  the  receipt  there- 
from to  be  an  asset  belonging  to  said  com- 
pany. It  is  further  ordered  that  said  receiv- 
er may  borrow  money  to  an  amount  not  to 
exceed  one  thousand  dollars  for  tbe  purpose 
of  completing  said  cars  and  to  pledge  the 
assets  of  said  company  to  pay  the  same,  until 
the  further  order  of  the  court."  Defendants 
claim  the  benefit  of  an  appeal  "from  the  final 
order  and  decree,  and  other  orders  and  de- 
crees rendered  in  said  cause  on,  to  wit,  April 
23rd,  A.  D.  1912,  and  on  other  prior  dates. 


•For  other  cases  sea  sum  toplo  and  ssetlon  NUHBBB  In  Dsc.  Dig.  A  Am.  Dlf .  K^-No.  Ssrlw  ft  lUp'r  lndex«a 
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and  filed  and  mtered  Id  said  fsonrt  and  caiue 
b7  tbe  ngister  thereof."  It  Is  tJie  oonteiitkm 
of  aro^lanta  tbat  tbe  coort  exceeded  its 
powers  botb  In  granting  and  keeling  In  force 
the  Injunction  and  In  appointing  a  reoelTar. 

The  Duplex-Power  Car  Company  was  or- 
tanlsed  September  22,  1909,  nndu-  Hlchlgan 
laws  bj  fttne  of  the  defendants.  In  tlie  ar- 
tldea  ot  asBOdaUon  Its  bnslneos  la  ^ted 
to  be  the  manntectare  and  sale  of  commercial 
and  pleasure  motor  cars,  motor  tracks,  mo- 
tor wagons,  motor  vehldes,  and  parts  enter- 
ing Into  the  mannfactare  of  the  same.  Its 
designated  principal  place  of  business  Is 
Charlotte,  Mich.,  Its  capital  $100,000,  and  it 
la  tedted  that  $64,000  of  this  was  subscribed 
and  $55,700  paid  In— $28,000  In  real  estate 
In  Charlotte  and  $22,000  In  madilnery,  tools, 
patterns,  etc  It  Is  charged  in  the  bill  that, 
when  tbe  articles  were  execated,  the  corpo- 
ration did  not  own  the  said  mentioned  prop- 
erty, and  has  not  since  acquired  It;  that  the 
property  was  not  worth  $60,000,  nor  more 
than  $15,000;  that  none  of  the  persons  ex- 
ecntlng  the  said  aftlcles  owned  said  property 
or  have  since  acquired  It;  and  that  the  cor- 
poration has  never  had  any  Interest  therein, 
except  to  occupy  and  use  It  It  Is  charged, 
upon  information  and  belief,  that  the  said 
inooiporators  fraudulently  represented  that 
the  corporation  owned  the  said  property  to 
Induce  complainants  and  others  to  purchase 
the  stock  of  said  company.  It  Is  further 
charged  tbat  the  cars  and  tru(*B  which  It 
was  proposed  the  said  company  manufacture 
were  to  be  what  Is  known  as  a  "four-wheel 
drive,"  according  to  which  the  power  Is  ap- 
plied to  each  of  the  four  wheels  of  fbe  car, 
and  that  In  the  organization  of  the  corpora- 
tion one-halA  or  6,000  shares,  of  the  capital 
stock,  was  to  be  paid  to  the  owners  of  the 
patent  covering  such  four-wheel  drive  in  con- 
sideration of  the  transfer  of  the  patent  right 
to  the  corporation,  and  the  remaining  6.000 
shares  was  to  be  known  as  treasury  stock 
and  sold  at  par  for  the  purpose  of  creating  a 
working  capital ;  that  between  tbe  organiza- 
tion of  the  company  and  the,  1st  day  of 
Jone,  iBlO,  complainants  and  others  had  sub- 
scribed and  paid  for  $15,000  of  tbe  treasury 
stock,  which  Bum  of  money  bad  been  used  to 
develop  and  p^ect  cars  and  purchase  ma- 
t»lal  for  tbelr  manntactore^  so  that  aa  Jane 
1,  1010,  the  corporation  was  ready  to  man- 
ufacture and  tea  Its  ears,  and  had  sufficient 
material  on  hand  to  manufactnre  17  or  18 
cars.  Needing  more  capital,  the  ronalnlng 
treasnry  sto<±  was  offered  for  sale  and  cer- 
tain of  the  defendants  agreed  to  purchase 
tbe  balance  of  $32,000  at  par.  The  arrange- 
maits  tOT  this  sale  of  capital  stoi±  were 
made  by  one  Todd  Lunsford,  wlio  caused  an 
investigation  to  be  made  of  tbe  practlcabiii^ 
of  tbe  four-wheel  drive  oovoed  by  tbe  patent 
owned  by  the  company.  But  it  Is  said  that 
this  pnrchase  of  sto<&  by  defendants  was  not 
with  an  bonert  Intwt  and  pnipose^  bat  ttx 


the  purpose  of  acqnirlng  eventnaUy  the  vnp- 
erty  and  the  said  patmt  to  tbemselvee  to 
the  extdnskoi  of  complainants  and  oth» 
atockboldera;  that  said  Todd  Lnnaford,  on 
bdialf  of  blmself  and  bis  associates,  refused 
to  car^  out  tbe  arrang^ent  and  to  pnr- 
cbase  the  said  capital  stock  unless  complete 
control  and  managonent  of  the  basineas  was 
tamed  over  to  them;  and  tbat  in  conse- 
qnenoe  $10^000  of  tbe  ptftuit  eto<^  was  trans- 
ferred to  bim,  and  the  muinlng  $40,000  or 
UiaeabontB  of  the  pateat  stock  was  tranr 
f erred  to  a  trustee  or  trastees  with  power  to 
vote  tbe  same,  after  which  Lnnsford  and  bis 
assodatee  did  pay  $32,000  In  cash,  and  re- 
ceived certificates  of  stock  therefor.  TbiB 
arrangement  was  completed  on  or  about  June 
9,  1910,  Lunsford  was  placed  in  manage- 
ment and  control  of  tbe  affairs  of  the  corpo- 
ration, elected  treasurer,  and  made  manager, 
and  has  since  bad  the  control  and  manage- 
ment  of  the  corporation  atTalrs.  It  is  charged 
that  he  and  bis  associates  entered  into  a 
conspiracy  to  secure  the  property,  including 
the  letters  patent,  to  deprive  the  remaining 
stockholders  of  thdr  interest  In  the  proper- 
ty, and  to  "freeze  out'  other  stockholders; 
that  he  and  bis  associates  purposely  dissi- 
pated and  wasted  the  assets,  and  did  not 
complete  and  place  upon  the  market  cars  for 
which  material  had  been  purchased,  leaving 
cars  unfinished,  so  that  they  could  not  be 
sold,  which  cars,  If  finished,  could  have  been 
sold  for  approximately  $70,000.  Various  oth- 
er acts  of  omission  and  commission  are 
charged  to  have  been  done  In  furtherance  of 
the  alleged  conspiracy  Including  the  borrow 
Ing  of  $9,700  from  two  of  the  defendants, 
some  of  one  and  some  of  tbe  other,  and  giv 
ing  notes  therefor,  when  the  money  borrowed 
was  not  needed  to  pay  running  expenses 
that  on  the  6th  day  of  July,  1911,  the  company 
executed  a  chattel  mortage  on  ail  of  its 
property  to  defendant  Farlln  U.  Ball,  of  Oak 
Park,  Cook  county,  III.,  as  trustee,  to  secure 
payment  of  the  money  evidenced  by  said 
notes,  the  mortgage  being  made  due  and  pay- 
able 30  days  from  date,  in  Chicago,  with 
the  right  to  take  possession  of  tbe  mortgaged 
property  and  to  sell  the  same  at  private  sale* 
without  notice.  It  Is  charged  that  the  money 
was  not  lent  to  the  corporation  nor  was  the 
mortgage  given  In  good  faith,  but  for  the  ex- 
press purpose  of  embarrassing  the  corporation 
and  acquiring  its  assets.  It  la  charged  that 
the  books  of  account  of  the  corporation  have 
been  inaccurately  and  Imperfectly  kept,  so 
that  an  examination  of  tbem  will  not  disclose 
what  tbe  actual  expenses  have  been  nor  tbe 
true  situation  of  its  financial  condition,  and 
tbat  this  method  of  keeping  the  books  was 
in  accordance  with  the  purpose  of  said  ctm- 
splrators.  It  la  ebai^;ed  that  Che  company 
at  the  time  of  filing  tbe  bill  bad  cars  mann- 
factured  and  In  process  of  manufacture  of  tbe 
value  at  the  regular  retail  price  of  $00,000 
and  upwardSr  and  practically  complete  and 
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readr  for  market  Complainants  offer  to 
IndemnUy  the  noteholdero  and  tbe  trustee  in 
the  mortgage  against  damage  or  loss  on  ac- 
count of  the  nonpayment  of  the  said  notes 
if  the  court  shall  determine  that  the  money 
represented  thereby  Is  actually  due  and  ow- 
ing. It  is  further  charged  that  the  complain- 
ants hare  good  reason  to  believe,  and  do  be- 
lieve, that  the  trustee  Is  about  to  dispose 
of  all  the  assets  of  the  corporation  under 
the  power  of  sale  contained  in  the  mortgage 
and  are  justly  aK>rehensIve  that  he  will  do 
this  unless  restrained  by  Injunction;  that 
they  have  good  reason  to  belieT6»  and  do  be- 
lieve, that  the  board  of  directors  will  sell 
and  dispose  of  the  personal  property  of  the 
corporation  unless  restrained  by  injunction, 
to  the  irreparable  injury  of  complainants. 
Amendments  later  made  to  the  bill,  pursuant 
to  cn  order  of  Blarch  18,  1912,  chaise  that 
Todd  Lnnsford,  before  he  and  his  associates 
aoqnlred  stock  In  the  corporation,  obtained  a 
written  agreement  securing  the  right  to  name 
four  out  of  the  seven  directors  ot  the  corpo- 
raUon;  that  at  the  amiuftl  meeUng  of  the 
stockholders  held  August  6^  mo,  be  did.  In 
fact,  name  all  the  directors,  who  were  Calvin 
H.  Hill,  Gbarles  B.  Lamb,  Fitch  Beach,  ToUA 
Lnnsford,  William  U  Cummlngs,  Walter  G. 
Powell,  and  Francis  A.  Messier;  that  for  the 
purpose  of  making  William  L.  Oonumngs  a 
director  Messier  assigned  to  him  200  shares 
of  the  capital  stock,  and  Onmmlngs  accept- 
ed the  same,  and  became  a  member  of  the 
board  of  directors  for  the  express  punnse  of 
enabling  Todd  Lonsford  and  bis  assoc^tes  to 
carry  out  their  fraudulent  scheme  and  wrec& 
the  fiompany;  that  Fitch  Beft^  and  (diaries 
B.  Lamb,  if  they  were  not  parties  to  the 
sdione  and  plan  to  wreck  the  company,  were 
deoelTed  and  misled  by  Todd  Lunsford  and 
Induced  to  act  In  harmony  with  him  and  his 
associates  In  carrying  out  such  schone ;  that 
because  of  the  connivance  and  active  as- 
sistance of  the  board  of  directors,  and  the 
fact  that  five  of  the  seven  directors  are  par- 
ties to  said  scheme.  It  Is  impossible  for  com- 
plainants to  protect  their  rights  by  appealing 
to  the  board  of  directors,  and  because  the 
mortgage  held  by  Farlln  H.  Ball  was  due 
on  the  6th  of  August,  1911,  it  is  impossible  to 
bring  the  grievances  of  whi<di  they  complain 
before  a  meeting  of  the  stockholders,  and  be- 
cause Todd  Lunsford  and  his  associates  con- 
trol a  majority  of  the  stock  It  Is  futile  -to 
expect  them  to  correct  the  grievances  of 
whl<^  complainants  complain  at  a  meeting  of 
stodcholdera. 

It  has  been  stated  that  tbe  material  allega- 
tions of  the  bill,  and  it  should  be  added  of 
the  amended  bill,  are  denied  by  defendants 
under  oath.  It  should  be  noted,  also,  that 
nineteen  or  more  persons  made  defendants 
answer,  admitting  each  and  every  allegation 
of  the  bill  to  be  true  according  to  their  In- 
formation and  belief.  In  the  answers  of 
other  defendants  to  the  amended  bill.  It  Is 


set  up  that  at  the  meeting  at  which  tbe  di- 
rectors who  have  been  named  were  elected 
the  complainants  were  present,  or  were  rep- 
resented, voted  for  them  for  directors  of  tbe 
company,  and  that  every  vote  cast  at  the 
meeting  was  cast  for  them,  and  In  the  an- 
awer  to  the  original  bill  it  ia  alleged  that  at 
the  annual  meeting  of  the  company  held  at 
Its  office  In  Charlotte  on  August  S,  1911, 
there  were  present  a  considerable  number  of 
stockholders;  that  a  financial  statement  of 
the  affairs  of  the  corporation  was  made  by 
tbe  treasurer,  and,  in  view  of  the  fact  that 
the  bill  of  complaint  In  this  cause  had  then 
been  lately  filed  and  an  Injimctlon  issued  re- 
straining the  officers  and  directors  from  sell- 
ing any  of  the  property  of  tbe  company,  It 
was  not  thought  best  by  the  majority  of  the 
stockholders  present  to  elect  a  new  director- 
ate, but  to  allow  the  old  directors  and  offi- 
cers to  hold  over,  and  the  meeting  was  ad- 
journed to  September  19  at  2  o'clock  In  the 
afternoon.  On  said  last-mentioned  date  and 
hour  there  were  present  certain  of  the  com- 
plainants constituting  a  minority  of  tbe 
stockholders,  and  holding  not  more  than  f  10,- 
000  par  value  of  the  capital  stock;  that,  be- 
cause of  a  misunderstanding  respecting  tbe 
date  to  which  the  meeting  had  been  adjourn- 
ed, the  majority  of  the  stockholders  did  not 
attend;  that  the  minority  attending,  finding 
tbat  the  majority  had  failed  to  attend,  pro- 
ceeded to  elect  as  directors  certain  of  the 
complainants,  who  organized  as  a  board  of 
dlrectora  and  elected  officers;  that  on  the 
morning  of  September  20,  1911,  these  direc- 
tors and  officers  so  elected  took  possession  of 
the  office  and  plant  of  the  defendant  com- 
pany, assumed  to  discharge  the  superintrad- 
ent  and  custodian  of  the  building,  and  to  put 
a  new  custodian  of  their  own  selection  In  pos- 
session of  the  plant,  took  lo^s  off  the  doors, 
and  put  on  new  locks,  and  have  forcibly  ex- 
cluded the  old  and  allied  rightful  otSicera 
of  the  corporation,  carried  away  and  sup- 
pressed the  corporate  records  and  books  of 
account  and  papers. 

To  complete  the  pertinent  history  of  the 
proceedings,  it  should  be  stated  that  the  In- 
junction was  issued  August  4, 1911,  when  an 
order  was  made  to  show  cause  on  September 
S,  1911,  why  a  receiver  should  not  be  ap- 
pointed. Defendant  Farlln  H.  Ball,  the  trus- 
tee named  In  the  mortgage,  and  a  nonresi- 
dent of  the  state,  conceiving  that  as  to  him- 
self a  separable  controversy  existed,  remov- 
ed the  cause  to  the  federal  court  for  the 
Western  District  of  Michigan,  and  by  order 
of  that  court  made  January  IS^  1912,  the 
cause  was  remanded  to  the  state  court  At 
this  time  other  nonresident  and  principal  de- 
fendants had  not  been  brought  before  tbe 
court,  and  they  answered  the  bill  In  Febru- 
ary, 1912.  Later  two  motions  were  brought 
on  for  bearing.  One  of  them  was  the  motion 
of  defendants  for  such  a  modification  of  tbe 
preliminary  injunction  as  wonld  permit  the 
trustee  to  foreclose  the  mortgage;  the  otber 
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tbe  motion  of  complainants  for  leave  to 
amend  the  bill  and  for  the  appointment  of  a 
nc^Tcar.  The  court  w  March  14,  1912,  an- 
noanced  that  the  motion  to  amend  the  bill 
was  granted,  to  modify  the  injunction  and  to 
appoint  a  receiver  refused,  and  oondnded: 
"I  can  see  no  good  reason  why  this  case 
•honld  not  be  heard  at  the  coming  April 
torn,  and  the  Interests  of  the  parties  to  tbe 
cause  will  be  best  sobserved  If  a  speedy  hear- 
ing Is  had.*'  Accordingly,  an  (»rder  was  en* 
tered  Uaidi  18;  1012,  pursuant  to  the  said 
announeement,  except  that  no  reference  is 
made  therein  to  the  motion  for  a  receiver 
ind  tbe  motion  for  a  recover  Is  not  therein 
denied.  It  was  not  until  after  April  8,  1912. 
that  an  answers  to  tbe  amended  bill  of  com- 
plaint were  filed,  or  were  required  to  be 
filed  by  ttw  order  of  the  court  The  April, 
1912,  term  of  court  began  April  8th.  A  mo* 
Hon  was  made  by  defendants  to  strike  the 
cause  from  the  calendar.  On  April  18,'  1912, 
the  court  made  and  filed  the  flawing  opin- 
ion and  ded^n:  ''I  am  of  the  oplidon  that 
this  motion  most  be  granted.  In  the  memo 
oplnlm  filed  Uaicb  16,  1912,  In  this  cause 
denying  a  motion  for  the  appolntmoit  of  a 
receiver  tlie  court  said  that  there  seemed  to 
be  no  good  reason  why  tliis  case  dionld  not 
be  beard  at  the  April  term,  and  that  tbe  in- 
terest of  the  parties  would  be  best  subserved 
by  a  speedy  trlaL  I  think  tbat  the  case 
diould  be  beard  speedily,  and  I  can  see  no 
good  rea8(Hi  wby  it  may  not  bfc  I  do  not 
fiUnk,  however,  that  tbe  defendants  can  be 
compeHed  to  go  to  a  bearing  and  baring 
moved  that  the  cause  be  stricken  the  motion 
fi  granted.  The  motion  of  the  complainants 
filed  March  1st  last  for  the  appointment  of 
a  receiver  was  denied,  bellerlng  that  the  case 
would  snr^  be  heaxd  this  term.  No  order 
has  as  yet  been  signed  denying  the  motion. 
The  situation  is  such  tbat  the  court  feels  it  a 
duty  to  an^olnt  a  receiver  If  the  case  is  to 
be  continned.  The  compUilnants  may  have 
in  order  for  Qie  appointment  of  Frank  P. 
Town  as  recover  of  the  Duplex-Power  Car 
Company  with  snch  restrictions  as  will  con- 
serve the  property  and  such  bond  as  may 
hereafter  be  fixed  by  the  court  on  am^lca- 
tkm  for  the  same."  The  order  appolDtlng  the 
receiver  followed. 

Tlie  vufficicoey  of  tbe  bill  Is  challenged  by 
appellants;  but  not  1^  donurrer  and  not 
with  respect  to  the  power  of  ttw  court  upon 
final  hearing  to  wind  up  tbe  aftalra  of  the 
ennmny,  and  for  that  purpose  to  appoint  a 
recover.  ISietefbre  we  may  say,  as  we  did 
In  Voodmansee  Ann  Arbor  Bri6k  Co.,  164 
Mich.  688,  691, 180  N.  W.  811,  812:  **Whetb* 
er  the  Un  states  a  case  tor  equitable  cog- 
nisance 10  a  question  not  presented  on  this 
appeal.**  It  is  proper,  however,  to  give  some 
attentiott  to  tbe  scope  and  purpose  of  the 
UU  and  to  some  general  rules  governing  tbe 
Jorisdletlon  exerdsed  In  such  cases. 

[1]  The  gmeral  Jurisdiction  of  equity  over 
corporate  bodies  does  not  extend  to  tlie  dis- 


solving of  the  corporatlmi,  winding  up  its 
affairs  and  seqnestratliig  corporate  property. 
Courts  of  equity  will  not  ordinarily,  by  vlr* 
tne  of  tbelr  genoal  equitable  Jurisdiction,  or 
by  virtue  of  tbdr  visitatorial  powers  over 
coriwrate  bodies,  sequestrate  the  effects  -of 
the  corporation,  or  take  the  management  of 
its  affairs  from  its  oflteers  and  commit  it  to 
a  receiver,  whether  upon  the  application  of 
creditors  or  of  shareholders.  High  on  Re- 
ceivers, I  288  et  seq.;  Fuller  v.  McCormlck, 
156  Mich.  518,  121  N.  W.  280.  It  was  said 
In  Miner  T.  Ice  Co.,  93  Mich.  97,  112,  63  N. 
W.  218,  223  (17  li.  R.  X  412):  "The  general 
rule  undoubtedly  is  that  courts  of  equity 
have  no  power  to  wind  up  a  corporation,  In 
the  absence  of  statutory  authority.  This 
rule  is,  however,  subject  to  qualifications." 
Following  a  statement  of  tbe  facts  of  the 
particular  case  and  referepces  to  authorities, 
tbe  opinion  (93  Mich.  117,  53  N.  W.  224,  17 
L.  B.  A.  412)  contlnoes  as  follows:  "I  think 
a  court  of  equity,  under  the  circumstances 
of  this  case,  in  tbe  exercise  of  Its  general 
equity  Jurisdiction,  has  the  power  to  grant 
to  this  complainant  ample  relief,  even  to  the 
dissolution  of  the  trust  relations."  Miner  v. 
Ice  Co.  came  Into  tbe  court  after  a  hearing 
on  tbe  merits  In  the  court  below.  In  Torrey 
V.  Toledo  Cement  Co.,  100  Midi.  86,  IIS  N. 
W.  689,  beard  on  demurrer  to  the  bill,  tbe 
court  followed,  upon  tlie  question  ot  Jurisdic- 
tion, Miner  v.  Ice  Company.  See,  also,  ATtfy 
V.  Blees  Mfg.  Oo.,  27  N.  J.  Bq.  412.  Them 
cases  are  exc^)tional  and  dedsion  seems  to 
proceed  upon  the  theorythat  in  the  exercise 
of  Jurisdiction  to  rdieve  from  fraud  and  the 
effects  of  breaches  of  trust  relief  may  be 
granted  to  a  suitor,  although  It  Involves 
sequestratli^  the  property  and  winding  up 
the  affairs  of  a  corporation;  the  result  to  the 
corporation  being  an  incident  merdy  of  ade- 
quate and  complete  relief.  In  the  New  Jer- 
sey case  referred  to,  a  receiver  was  appoint- 
ed merely  to  hold  and  preserve  assets  of  a 
corporation,  admittedly  Insolvent,  with  no 
available  assets,  against  which  numerous 
suits  were  pending. 

[2]  The  courts  have  power,  derived  from 
the  statute,  to  entertain  tbe  bills  and  peti- 
tions of  shareholders  of  a  corporation  to 
compel  ofBcers  of  tbe  corporation  to  account 
for  official  conduct  in  the  management  and 
disposition  of  corporate  funds,  to  suspend 
and  to  remove  them,  to  order  new  elections 
of  directors,  to  set  aside,  and  to  restrain 
alienations  of  corporate  assets.  Tbe  courts 
have  power,  also  derived  from  the  statute  to 
sequestrate  the  property  of  a  corporatlfm 
and  appoint  a  recover  thorettf  at  the  salt 
of  a  Judgm^t  creditor  in  certain  cases,  and 
In  certain  other  cases  to  adjudge  dlssdutlcm 
of  the  corporation.  See  8  Comp.  Laws,  | 
Vn7  et  seq.  It  is  plato  tbat  no  statutory  au- 
thority of  the  court  is  Invoked  by  the  bill  of 
complaint;  and  that  complainanto  seek  the 
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exercise  of  powers  belonging  to  the  general 
equity  Jarlsdlctlon  of  tbe  court 

[t]  It  la  equally  plain  that  the  case  made 
by  the  orlKinial  bill  dfd  not  warrant  the  in- 
junction which  wag  granted.  The  stoekbold- 
e»  of  the  Duplez-Poww  Gar  Company  had 
Joined  In  an  adventure  the  success  of  which 
d^>ended  upon  application  of  certain 
alleged  novel  and  patented  ideas  to  motor 
cars,  upon  a  demonstration  of  the  practica- 
MU^  and  popularity  of  the  vehicle  which 
!t  was  proposed  to  manufacture.  It  was  a 
going  concern  at  that  tlm^  in  the  hands  of 
duly  elected  officers.  No  device  better  cal- 
culated to  destroy  the  corporation  and  all 
of  its  assets  can  be  conceived  than  one 
which  would  interrupt  its  business,  prevent 
the  necessary  dononstratlon  of  its  vehicle, 
and  wholly  prevent  the  carrying  on  of  the 
corporate  business.  This  was  the  necessary 
effect  of  the  injunction.  It  would  have  been 
proper  enough  to  restrain  a  threatened  fore- 
closure of  the  mortgage  tonporarily  upo'ki 
condition  that  the  complainants  furnished 
Indemnity  to  those  creditors  of  the  company 
who  were  secured  thereby.  The  injunction 
which  was  granted  forbade  the  sale  of  ve- 
hicles and  their  removal  from  the  company's 
place  of  business. 

Nothing  Is  claimed  for  those  charges  in  the 
bill  which  r^ate  to  the  original  organization 
of  the  company  and  the  alleged  false  rep- 
resentations contained  In  the  articles  of  as- 
sodaUon.  The  bill  proceeds  upon  the  theory 
that  the  patent  was  acquired,  is  the  property 
of  the  company,  and  that  cars  were  being 
manufactured  for  sale.  The  Insolvency  of 
the  company  Is  not  made  to  appear.  On  the 
contrary,  the  facts  stated  indicate  Bolven<7 
if  the  patent  had  any  real  value.  The  charg- 
es concerning  mismanagement,  lack  of  ne- 
cessity for  borrowing  such  money  as  was 
borrowed,  and  failure  to  realize  money  from 
the  sale  of  cars  are  most  general,  lacking 
entirely  In  detail  and  in  certainty.  No 
specifications  were  furnished  by  way  of 
affidavits  filed  with  the  bill.  It  must  be  in- 
ferred that  because  complainants  charged 
upon  information  and  belief  a  threatened 
sale  of  the  assets  to  satisfy  a  mortgage 
given  for  the  purpose  of  permitting  such 
a  sale  to  be  made  the  court  below  granted 
the  injunction  preventing  not  alone  such  a 
sale,  bat  also  practically  closing  the  doors 
of  the  institution.  This  upon  an  ex  parte 
showing.  The  showing  for  a  receiver  was 
more  complete.  In  addition  to  the  auc- 
tions of  the  bill,  the  court  had  before  it  as 
affecting  its  Judgment  the  fact  that  the 
cause  had  be^  removed  to  the  federal 
court,  which  fact  supported  the  inference 
that  an  apparently  Indifferent  trustee  In  a 
mortgage  was  seeking  in  tliis  way  to  escape 
the  injunction  of  the  state  court,  or  that 
the  creditors  named  In  the  mortgage  who 
were  also  charged  with  conspiracy  to  wreck 
the  company,  were  using  the  trustee  for 
their  own  purposes.   The  court  also  knew* 


when  the  order  for  a  recetw  was  made,  that 
two  boards  ct  directors  wen  eadi  claiming 
to  be  lawful  officers  of  defendant  company. 
There  was  produced  at  the  hearing  certain 
correspondence  whidi  bad  fallen  into  the 
hands  of  complainants  stter  the  filing  of  the 
bill,  which  tended  rather  strongly  to  prove 
that  the  aj^kealing  defendants  were  con- 
sirring  tog^iiier  dther  to  force  the  complain- 
ants to  sell  their  sto<^  in  the  concern  at  a 
price  favorable  to  the  purdmsers  or  bo 
dfectnally  exclude  tbw  from  tmkefldal  in- 
terest in  the  company.  No  one  can  read 
the  correspondence  which  was  inroduced 
without  being  impressed  with  the  idea  that 
Todd  Lunsf  ord  and  certain  other  of  the  de- 
liendants  were  privately  considering,  and 
were  affected  by,  the  purpose  to  prefer  them- 
selves Bt  tbe  expense  of  complainants,  and 
were  not  seeking  the  common  good  of  the 
company  and  of  all  of  its  shareholders. 
Counsel  for  both  parties  recognize  the  gea- 
eral  rule  stated  and  applied  in  Woodmansee 
V.  Ann  Arbor  Brick  Co..  164  Hlch.  688,  130 
N.  W.  811.  and  in  numerous  cases  whldi  are 
cited  In  the  opinion.  Upon  the  authority  of 
those  and  ot  other  decisions.  It  is  contended 
that  the  poww  to  appoint  a  receive  for  a 
corporation  pendente  lite  is  never  exercised 
upon  preliminary  inquiry  and  upon  a  bill 
the  essential  facts  of  which  are  denied  by 
sworn  answers. 

Attention  has  been  directed  to  tbe  fact 
that  the  court  below  had  before  it  more 
than  a  sworn  bill  and  sworn  answers.  Upon 
the  a]n>llcatlon  for  a  receiver,  the  court  was 
bound  to  consider  whether.  In  view  of  all 
facts  presented,  there  was  reasonable  pros- 
pect that  the  d^endant  company  would  be 
able  to  carry  on  its  business  and  save  itu 
property;  whether,  however  lawful  the  debt 
secured  by  mortgage  of  its  assets  may  be, 
the  security  was  given  and  its  foreclosure 
was  contemplated  with  the  purpose  on  the 
part  of  defendants  to  secure  the  property 
of  the  company  for  themselves;  whether  it 
was  likely  that  with  rival  boards  of  directors 
contending  for  control  of  the  company  either 
could  command  bnslness  success;  and,  final- 
ly, whether  the  charges  that  defendants 
were  conspiring  to  exclude  and  injure  the 
complainants  were  not  so  well  established  by 
the  correspondence  produced  and  by  other 
circumstances  that  a  receiver  with  tbe  duty 
of  preserving  the  property  of  the  corpo- 
ration ought  to  be  appointed. 

We  egress  no  opinion  upon  the  merits, 
or  apparent  merits,  of  the  controversy.  We 
are  of  opinion  that  the  injunction  granted 
was  too  broad,  and  should  have  been  limited 
to  restraining  the  trustees  and  all  others 
Interested  from  a  foreclosure  of  the  mort- 
gage, upon  condition,  howevw,  that  com- 
plainants secure  evwtual  payment  of  tbe 
debts  secured  by  the  mortgage.  If  found  to 
be  valid  debts  of  the  corporation.  Like- 
wise the  order  appointing  the  receiver  should 
have  confined  bim  to  preservation  mer^y 
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of  the  assets  of  tbe  corporation.  Whether 
a  case  can  be  made  which  will  warrant  the 
court  in  winding  up  the  affairs  of  the  com- 
pany in  order  to  grant  complainants  proper 
relief  most  be  determined  at  the  hearing. 

Appellants  may  have  the  order  Indicated 
herein,  and  will  recover  one-half  tbe  tax- 
able costs  of  this  appeaL 


GERMAN  CORPORATION  OF  NEOAUNBO 
T.  NEGAUNBB  GERMAN  AID 
SOCIBIT  et  aL 

(Sopreme  Conrt  of  Michigan.  Nor.  8;  1912.) 

L  CHABirm  (I  48*)— <lEARXIABLB  DXSPCNn- 

noH  OF  FBonnnT— "Bbnhtolsht"— "Ghab- 
rrABUC" 

Comp.  Laws. .  H  8258-8268,  as  originally 
enacted,  was  entitlea  "An  act  to  proriae  for 
the  Incorporation  of  beneTolent  societies,"  and 
aatborlsed  a  corporation  to  provide  for  the 
relief  of  distressed  members,  the  visitation  of 
the  sick,  etc.,  and  such  other  ^'benevolent  and 
vortby  pnnwsea"  and  objects  as  affect  tbe 
members  of  the  corporation,  and  save  the 
corporation  power  to  receive  and  enjoy  prop- 
erty, and  to  sell,  mortgage,  and  dispose  of  tbe 
■ame,  provided  that  tbe  proceeds  aridng  from 
all  estate  and  investment  should  be  devoted 
exclusively  to  the  benevolent  purposes  snd 
objects  of  the  corporation.  Held,  that  the 
word  "benevolent"  has  a  madi  broader  signifl- 
csnce  than  the  word  "charity,"  and  indudes 
things  which  are  in  no  sense  cbarlties)  and 
refers  to  the  kind  intention  of  the  donor  rather 
than  the  condition  of  the  donee,  meaning  in  Its 
broader  sense  liberality  and  generosity,  thongh 
its  meaning  may  be  circumscribed  by  the  m- 
camstances,  and,  as  used  In  the  statntes,  it 
denotes  acts  tending  to  relieve  misfortune  and 
confer  a  benefit  on  a  needy  member,  though 
he  may  not  be  an  actual  object  of  charity,  so 
that  a  conveyance  by  tbe  society  to  all  of  its 
members  was  not  a  disposition  for  "benevolent 
purposes,"  and  hence  was  b^ond  the  powers 
of  tbe  society  (quoting  1  Words  and  nirases, 
75»-766>. 

[Ed.  Note^For  other  cases,  see  Oiarities, 
Cent.  Dig.  H  78,  81. 101, 106;  Dec.  Dig.  1 48.* 

Por  other  definitions,  see  Wor^  and  Phrases, 
VOL  2.  pp.  1074r-10e8;  ToL  8,  p.  TOOai 

2.  Deeds  (f  17*)  —  Conbidebatiok  —  Sum- 

CIEITCT. 

A  consideration  of  $1  was  inadequate  as  a 
consideration  of  a  conv^ance  oi  mineral  rights 
worth  $COa 

[Ed.  Not&— Tor  other  cases,  see  Deeds, 
Cent.  Dig.  H  26-87:  Dec.  Dig.  |  17.*] 

Z.  Statcttes  (I  208*)— CoNsrauOTioiT. 

In  determining  the  meaning  ^ich  the 
Legislature  intended  a  word  to  bear,  the  con- 
text must  be  considered  as  well  as  the  lexl* 
cographlcal  meaning  of  the  word. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  I  285;  Dec.  Dig.  |  208.*] 

4.  CHABrriES  (I  89*)— BBHBTOUBfT  ASSOCHA- 

noRS. 

An  assodation  organized  under  the  act 
(Comp.  Laws,  {{  8258-8268)  was  a  benevolent 
society,  snd  not  a  business  corporation  organ- 
ised for  profit,  irreq^tive  of  whether  tbe 
members  uereof  regarded  It  as  a  profit-shar- 
ing corporation;  since  the  law  fixes  its  statns. 

[Ed.  Note.— For  other  casea,  see  Charities, 
CenL  Dig.  I  100;  Dec  Dig.  |  80.*] 


E.  GKumxB  <|  48*)— BKKEvounT  Soanxr 
—Acts  or  OmcEBs— Cowtetawces. 

A  conveyance  of  mineral  rights  owned  Iff 
a  benevolent  society  which  purported  to  be  in 
tbe  name  of  the  corporation  to  all  of  the  mem- 
bers thereof,  when  the  society  did  not  have 
power  to  make  such  a  conveyance,  was  really  a 
conveyance  by  the  officers  and  members  of  the 
society  to  themselves,  and  was  not  In  law  a 
conveyance  by  the  society. 

[Ed.  Note.— For  other  cases,  see  CharitieB, 
Gent.  Dig.  H  78.  81, 104.  106;  Dec.  Dig.  1 48.*] 

e.  Vendob  aitd  Pitbchaseb  (I  215*)— Bona 
Fide  Pubohabeb. 

A  grantee  who  accepted  a  deed  with  knowl* 
edge  of  the  (acts  which  made  the  deed  to  Its 
grantor  Invalid  did  not  receive  title  under  its 
own  deed,  occupying  ths  same  position  as  Its 
grantor. 

[Ed.  Note^For  other  cases,  see  Vendor  and 
Purchaser,  Oent.  IMg  H  4M-4B2;  Dee.  Dig. 
I  215.*] 

7.  Oobpobatioivb  (I  1^)— Aonom  Xoainst 

Officbbs. 

Since  a  corporation  Is  a  legal  entity  dis- 
tinct from  Its  members,  it  may  In  a  proper  ac- 
tion recover  properjhr  owned  by  It  and  unlaw- 
fully held  by  its  omeers  and  members  In  con- 
trol of  Its  affairs. 

[Ed.  Note.— For  other  cases,  see  Gorpora- 
tions,  Gent  Dig.  H  706-722;  Dec.  Dig.  1 180.*] 

8.  COBPOBATIONS  ({  207*)— RIGHTS  OT  StOOK- 
BOLDBBS— ReCOVEBT    OT   GORPOBATE  PSOP- 

BB-rr. 

If  a  benevolent  society  throu^  the  wrong- 
ful acts  of  Its  officers  unlawfully  conveyed 
mineral  rights  to  all  of  tiie  officers  and  mem- 
bers, who,  in  turn,  conveyed  to  complainant, 
who  took  with  knowledge  of  a  want  of  cor- 
porate authority  to  convey,  any  new  member  of 
the  sodety  coma  recover  such  property  or  min- 
eral ri^ts  as  agsinst  complainant. 

[Bd.  Note.— For  other  cases,  see  Goroorar 
tions.  Cent  Dig.  »  707-806;  Dee.  IMg:  f  207.*] 

9.  Cosxa  (I  «)*)— COSTB  TO  Neitheb  Pabtt. 

Complainant  sued  to  quiet  title  to  mineral 
rights  conveyed  to  it  by  members  of  defendant 
benevolent  socie^,  who,  in  turn,  received  a 
conveyance  which  purported  to  be  from  the 
socie^,  but  which  was  onauthorized,  as  being 
beyond  the  society's  power  to  convey  only  for 
benevolent  purnoses;  complainant  knowing  of 
the  facts  involnng  the  c<Aveyance  to  the  mem- 
bers. The  members  of  the  sode^.  In  taking 
the  conveyance  acted  In  good  faith,  and  be- 
lieved that  thev  had  a  right  to  receive  the 
property  from  uie  society  because  they  includ- 
ed the  entire  membershm,  HM  that  In  view 
of  such  facts,  costs  would  not  be  awarded  to 
either  party  upon  canceling  the  deed  from  the 
society  to  tiie  members  and  from  the  members 
to  complainant  and  quieting  title  to  the  prop- 
erty in  the  society. 

[Ed.  Note.- — For  other  cases,  see  Costs,  Cent 
Dig.  S{  261-271;  Dec.  Dig.  |  60.*] 

10.  COBPOBATIOHS  (|  180*)— GOBPOBATK  PoW- 
EBS. 

Corporate  powers  should  be  exerdsed  to 
accomplish  the  objects  for  which  they  were 
created,  and  even  a  majority  of  the  members 
should  not  use  such  powers  to  snbvert  the  pur- 
pose of  the  incorporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  SI  666-673:  Dec.  Dig.  i  I80.*l 

H.  OORPOBATIONB    (|  814*)— OmOEBS— PEB- 
BOKAL  INTEBBST. 

Corporate  officers  cannot  represent  the 
corporation  in  a  transaction  In  whidi  they  were 
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personally  Interested  In  order  to  obtidn  an  ad- 
vantage at  the  expense  of  such  corporation. 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tiona,  Cent,  Dls.  ||  1893-1368, 1400;  Dec  Dig. 

H.  DKID8     (I  70*)— FbAUD— BviDBnOB— IR- 

ADIQUACT  or  CONSIDISATION. 

If  the  Inadequacy  of  consideration  for  a 
deed  la  so  great  as  to  shock  the  conscience, 
it  conatitntes  erldenea  of  frnud. 

[Ed.  Note.— For  other  caaea,  see  Deeds,  Cent 
T>ig.  H  166-182;  Dec.  Dig.  ?  70.*T 

13.  Chabitibs  (I  40*}— Benevoi^nt  Corpoba- 
TioN—Pow*B8— Holding  Realty. 

The  constitntioiial  proviaion  prohibiting  a 
benevolent  corporation  organized  under  Comp. 
Lava,  K  a25^-S263,  from  holding  realtr  for 
more  than  10  years,  except  when  actnally  oc- 
cupied by  it  In  the  ezereiae  ttf  Ita  franchises, 
can  only  be  enforced  at  Ae  lostanee  of  the 
pobUc 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  100 ;  Dec  Dig,  {  40.*] 

Appeal  from  Circuit  Goort,  Marqnette 
County,  In  Gbancecy;  Bichord  a  Flannlgan, 

Judge. 

Salt  by  the  German  Corporation  of  Ne- 
gaunee,  Mich.,  against  the  Negaunee  Qerman 
Aid  Society  and  others,  in  which  defendant 
named  filed  a  cross-bill.  From  a  decree  dis- 
missing the  complaint  and  granting  the  re- 
lief prayed  for  by  such  defendant  in  its 
croea-blll,  complainant  appeals.  Affirmed. 

Ai^ed  before  MOORB,  C.  J.,  and 
STEERE,  McALVAT,  BROOKE,  KUHN,  OS- 
TRANDER,  STONE,  and  BIRD,  JJ. 

C  F.  Bntton,  of  Marquette,  tor  appelant. 
W.  T.  Potter,  of  IstapanlDfe  for  anpellees. 

STONE,  J.  This  case  la  here  on  appeal 
by  the  complainant  from  a  decree  dismissing 
the  bill  of  complaint,  and  granting  the  re- 
lief prayed  for  in  the  answer  and  crosB-blU 
of  the  defendant,  tbe  Negaimee  German  Aid 
Society. 

The  opinion  of  the  learned  circuit  judge 
who  heard  the  case  so  fully  states  the  facts, 
and  80  clearly  discusses  the  queatlona  of 
law  involved,  that  we  Insert  it  here,  and 
adopt  It  as  our  own. 

"The  c^plalnant  Is  a  corporation  organiz- 
ed under  the  laws  of  Michigan  for  mining 
purposes.  The  defendant,  the  Negaunee  Ger- 
man Aid  Society,  is  a  corporation  organized 
under  sections  8268-8263,  Compiled  Laws. 
It  was  organized  January  10,  1887,  for  the 
purposes  and  objects  authorized  by  the  stat- 
nte,  viz.,  to  provide  for  the  relief  of  distress- ; 
ed  members,  the  visitation  of  the  sick,  the 
burial  of  the  dead,  and  such  other  benevo- 
lent and  worthy  purposes  and  objects  as 
affect  the  members  of  tbe  corporation.  The 
other  defendants  are  members  of  the  Aid  So- 
ciety. 

"One  Charles  ti.  Werner,  who  died  May 
23.  1804,  was  at  the  time  of  his  death  a 
member  In  good  standing  of  the  Aid  Society. 
He  left  a  will  devising  and  bequeathing  un- 


conditionally all  his  property,  real  and  per- 
sonal, to  tbe  Aid  Society.  Tbe  will  In  dne 
time  was  admitted  to  probate,  and  under  It 
tbe  Aid  Society  became  the  owner  In  fee  of 
the  lands  described  in  the  bill  of  complaint 
Subseguoitly  the  Aid  Society  sold  and  con- 
veyed the  surface  of  these  lands,  reserving 
to  itself;  Its  successors  and  assigns  forever, 
all  ores  and  minerals  therein,  with  the  usual 
T\gbtA  of  exploration  and  mining.  On  the 
8th  day  of  May,  1906,  the  total  membership 
of  the  Aid  Society  was  89.  On  that  day,  pur- 
suant to  resolutions  passed  by  themselves, 
and  In  form  authorizing  the  transaction, 
the  mineral  rights  of  the  Werner  lands  were 
deeded  by  the  Aid  Society  to  Its  members 
share  and  share  alike.  The  consideration  ex- 
pressed In  the  deed  was  the  sum  of  $1,  which 
was  paid.  The  oomiAainant  was  organfaed 
July  14,  1900,  and  on  August  IBtb  of  that 
year  the  Werner  mineral  r^ts  were  con- 
veyed  to  it  by  deed  In  due  form,  executed  and 
acknowledged  by  the  Aid  Sodety'B  grantees 
of  such  rl^ts.  It  Is  claimed  the  testlmonr 
does  not  dlscloM  the  idaitit7  of  the  inoor^ 
porators  of  the  complainant^  or  the  names 
of  the  Btoc^lders  at  the  time  of  the  fllins 
of  Its  hlU,  but  the  impression  received  by 
the  court,  from  the  witnesses  and  on  the  ar- 
gnments,  was  that  the  members  of  the  Aid 
Society,  who  received  the  deed  of  the  Wer- 
ner mineral  rights,  and  the  organizers  and 
stockholders  of  the  complainant,  are  idratl- 
caL  However  that  may  be,  it  Is  tme  the 
complainant  does  not  dwy  knowledge  b^re, 
and  at  the  time  of  the  execution  of  the 
deed  to  it,  of  au  the  facts  and  drcomstanc- 
es  surrounding  the  deeding  of  the  mineral 
rights  to  tbe  Aid  Society  members.  About 
sev^  months  after  the  conveyance  by  the 
society  to  its  old  members,  a  new  member 
was  admitted,  and  from  time  to  time  subse- 
quently other  new  members  to  the  number 
of  19  or  20  were  taken  In.  Some  of  the  new 
members  knew  of  the  situation  of  affairs 
relating  to  the  Werner  mineral  rights  before 
they  sought  admission  to  the  society,  while 
others  knew  nothing  concerning  the  mineral 
rights  transaction  until  after  admission. 
None  of  the  new  members  claim  they  were 
Induced  to  Join  the  society  by  reason  of  the 
supposed  ownership  by  It  of  the  Woner 
mineral  rights. 

"Shortly  after  the  new  members  became 
aflUlated  with  the  society,  they  publicly  de- 
nied a  valid  transfer  of  tbe  mineral  ri^ta 
to  the  old  members,  and  made  such  represen- 
tations in  that  regard  that  third  parties  re- 
fused to  deal  with  the  complainant  as  the 
owner  thereot  The  complainant  filed  its  bill 
against  tbe  society  and  the  new  members  to 
quiet  its  title.  Tbe  new  members  answered, 
disclaiming  any  ownership  of  the  minerals 
in  themselves,  as  Individuals  or  members  of 
tbe  society,  but  Insisting  that  the  title  to 
tbe  minerals  did  not  pass  to  the  old  mena- 
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bets  or  tlie  complainant,  and  remains  In  the 
BOde^.  Tbe  Bodety  also  appeared  and  an- 
mrered.  dmylng  tbe  validity  of  tbe  conrey- 
anoes  to  the  old  members  and  the  complaln- 
■nt,  and  asserting  title  In  Itaell  The  de- 
fendants,  dalming  for  their  answer  the  ben- 
efit of  a  eroBsbin,  iwayed  for  a  decree  can-, 
cellng  tbe  deeds  to  the  old  members  end  tbe 
complainant^  and  (joletlng  tbe  title  In  tbe 
MKlety.  The  consideration  expressed  In  t3ie 
deed  Is  tbe  sum  of  fl.  The  actual  paymmt 
of  the  dollar  Is  dlspnted.  Relattve  to  Its 
payment,  tbe  testimony  la  In  some  ooi^- 
■Ion,  bat,  on  the  wfatde^  we  ocnclnde  it  was 
In  &ct  paid.  Tbe  Aid  Society  was  endowed ; 

tbe  law  of  Its  organisation  with  full  pow- 
a  to  pnrdiase,  take^  recdTS^  hold,  and  en- 
Joy  real  estate  and  personal  property,  and 
to  KlT^  gran^  sdl,  mortgage,  lease^  derlse^ 
and  dlqwn  of  the  same  at  its  win  and  pleas- 
ure; bnt  In  tbe  same  aectl<nL  It  is  provided 
that  tbe  proceeds  arlidng  from  all  estate  and 
InTestmenta  of  the  sod^  sbaU,  after  pay- 
ment of  all  running  expenses,  be  devoted  ex- 
doslvdy  to  tbe  tienevolent  pnrposes  and  ob- 
jects of  the  corporation. 

[1]  *^rbe  act  under  wbldi  tbe  society  or- 
ganized Is  entlUed  *An  Act  to  provide  for 
the  Incorporatltm  of  beievolent  societies.'  Its 
parposes  and  objects  are  limited  by  the  act 
to  benevoloit  pnrposes  and  objects,  and, 
while  It  may  sell  its  real  estate  and  other 
IH^perty  at  its  wiU  and  pleasure,  ■  yet  tbe 
proceeds  must  be  devoted  ezcluMvely  to 
boievoleat  pnrposes  and  objects.  It  would 
teem,  therefore,  that  tbe  powers  of  tbe  bo- 
de^  in  regard  to  the  dlq>03ltlon  of  proper- 
ty are  limited  to  a  disposition  directly  for  a 
benevolent  purpose,  or  for  an  adeQuftte  coa- 
Bideration  to  be  devoted  exclusively  to  be- 
nevoloit  purposes.  Unless  tbe  consideration 
tor  the  transfer  of  Ito  property  la  the  ac> 
compllshment  of  a  benevolent  purpose,  tbe 
eoiulderatton  must  be  money  or  moneys 
worth  fairly  proportionate  to  the  value  of 
the  property  conveyed,  otherwise  the  provl- 
BioDs  of  the  stetute,  which  permits  a  con- 
veyance of  property  on  condltl<ni  that  tbe 
proceeds  are  devoted  to  benevolent  objects, 
is  defeated. 

[2]  **If  the  sole  consideration  for  the  deed 
In  question  here  was  tbe  sum  of  $1,  tb«i 
that  tbe  conslderati(Hi  paid  for  the  convey- 
ance of  tbe  mineral  rights  was  Inadequate 
is  not  open  to  qnestion.  Tbe  rlgbte  conveyed, 
according  to  tbe  testimony,  were  worth  at 
least  S600.  This  brings  us  to  the  question 
whether  the  object  of  the  conveyance  to  tbe 
old  members  whs  a  benevolent  one.  We  are 
In  accord  with  counsel  for  complainant  that 
Ittoevolent  purpose  or  object*  la  not  inter- 
changeable with  *charlteble  purpose  or  ob- 
ject' *B^evolenf  is  a  word  of  much  broad- 
er slgnlficanoe  than  'charity.*  and  includes 
wbat  are  In  no  sense  diaritles.  It  rather 
slgniflee  an  act  dictated  by  kindness,  good 
will,  or  a  disposition  to  do  good.  The  act 


la  characterized  by  the  good  and  kindly  In- 
tention of  the  donor,  rather  than  by  the  con- 
dition of  the  recipient,  and  in  its  broader 
sense  it  may  be  said  to  mean  liberality  and 
generosl^,  and  In  that  sense  mlf^t  be  ap- 
plied to  a  straU^t  gUt  of  prop«^  by  Uie 
society  to  its  membov.  But  tbe  wwd  has 
come  to  be  used  with  different  meanings  ac- 
cording to  drcnmstances,  and,  where  ito 
meaning '  is  Important  In  the  determination 
of  a  question,  the  courts  Invariably  search 
the  drcumstances  oC  Ite  use  to  ascertain  tiie 
meaning  Intended.  Tbe  wwd  benevolent  of 
Itself  without  anything  In  the  cmtext 
qaallfting  or  restricting  its  meaning,  will 
be  takoi  In  ito  brrader  eens^  othowise,  if 
it  is  apparent  ftom  the  surroundings,  It 
was  used  In  a  stricter  or  narrower  sense. 
1  Words  and -Phrases,  76&-7B6»  and  cases 
dted. 

[I]  *To  ascertain  the  meaning  wWcb  the 
L^slature  gare  the  word,  we  may  not  stop 
upon  recourse  to  a  dictionary,  bnt  must  go 
to  the  statute  where  the  word  la  toimd,  and 
determine  from  tbe  context  whether  its 
meaning  la  narrowed  down.  7o  provide  fbr 
the  rtflef  of  distressed  members,  the  vlslte- 
tion  ct  the  Adk,  the  burial  of  tbe  dead,  and 
sodi  other  benevolent  and  worthy  purposes 
and  objecto  aa  affect  the  members  of  tbe 
corporatitm,'  la  the  language  of  the  stetute^ 
and  that  the  word  lienevolent'  as  there  used 
was  Intended  by  tbe  Legislature  to  denote 
acte  tending  to  the  rtilcf  of  misfortune.  If 
not  actual  distress,  most  be  clear.  As  there 
used,  it  means  a  boieflt  conferred  on  a 
member  In  need.  Tbe  redpt«it  may  or  may 
not  be  an  object  of  charity,  but,  If  not  an 
object  of  charity,  be  must  be  the  mark  of 
1)1  fortune.  It  was  not  int^ded  by  tbe 
Lc^rlslatnre  to  class  a  gift  by  the  society, 
vrtkereby  a  rich  monber  is  made  richer,  a  be- 
nevolent act  It  must  be  held,  therefore^ 
that  tbe  sole  consideration  for  the  deed  to 
tbe  old  members  was  the  sum  of  $1,  and  that 
the  same  was  inadequate. 

[4J  "There  is  no  Justification  In  tbe  stet- 
utes  for  the  position  tak«i  for  tbe  complain- 
ant on  tbe  argumente  and  in  the  briefs,  that 
the  society  is  a  business  corporation  for  profit 
Tbe  act  provides  solely  for  the  Incorporation 
of  benevolent  societies.  As  has  been  seen,  tbe 
word  'boievolent,'  evra  In  Its  broader  sense, 
signifies  the  conferring  of  benefits  as  distin- 
guished from  the  distribution  of  profits,  and 
that  the  act  Ilmite  tbe  objecte  of  sQdettes 
formed  under  it  to  the  conferring  of  benefits, 
and  excludes  all  objecte  of  a  profit-sharing 
nature,  Is  too  plain  to  require  argtunent 
Whether  the  members  of  the  society  regarded 
It  aa  a  proflt-ebaring  corporation  Is  of  no- 
moment  Tbe  law,  and  not  tbe  will  of  the 
members,  fixes  the  status  of  tbe  corporation. 

[B]  "Tbe  Aid  Sodety  was  not  really  a 
party  to  the  deed  of  the  mineral  rights. 
Every  officer  and  member  of  tbe  sodety 
was  Interested  on  the  other  sld&   The  of- 
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floen  and  members  represented  tb^nselTes. 
The  cMvoratloii  of  wUcb  tbey  were  officers 
and  members  was  not  represented  In  tbe 
transaction.  Tbe  officers  and  members  dle> 
tated  tin  tana  of  tbe  sale,  directed  the  ex- 
ecatlon  of  tbe  deed,  executed  It  tbematives, 
and  dellTered  It  to  tbmnselTea.  Tbe  deed, 
ttaereCor^  was  not;  either  In  law  or  fftc^ 
executed  or  delivered  hj  tbe  sodety  to  its 
officers  and  manbers,  bat  hy  its  officers  and 
members  to  themaelree.  Tbe  deed  to  tbe 
old  mend>e»  most  be  beld  rold,  because 
made  npon  Inadequate  omsideratloii  by  and 
for  tbe  benefit  of  tboae  In  control  of  tbe  cor- 
poratlon,  and  also  fi>r  want  of  tbe  necessary 
element  of  two  partiee  to  tbB  contract.  Min- 
er V.  Ice  Co.,  93  Mich.  07  [63  N.  W.  218,  17 
U  B.  A.  412];  People  T.  Township  Board, 
U  Mich.  222;  Bailway  t.  Dew^,  14  Mich. 
477. 

[I]  "The  complainant,  having  taken  the 
deed  to  Itself  with  Imowledge  of  the  i>artlc- 
ulars  of  the  transaction  between  tbe  ao- 
ciet?  and  Its  old  members,  stands  In  no  bet- 
ter position.  The  deed  to  the  old  members 
being  void,  their  deed  to  tbe  complainant 
was  Ineffectual  to  pass  title.  Tbe  complain- 
ant took  nothing  by  their  deed.  The  posi- 
tion taken  by  complainant  that.  Inasmuch  as 
all  of  the  officers  and  members  of  the  society, 
at  the  date  of  the  transaction,  were  parties 
to  It,  neither  the  corporatloo  nor  the  new 
members  will  be  admitted  to  complain,  Is  un- 
sound. Olark  &  Marshall  on  Private  Cor-, 
poratlons,  pu  2297,  and  cases  collected  In 
note  565. 

[7]  "A  corporation  Is  a  1^1  mtlty  and 
artificial  person  distinct  from  Its  stodcbold- 
ers  or  members  as  Individuals,  and  that  It 
may,  by  a  proper  action,  In  the  proper  court, 
recover  property  owned  by  It,  which  Is  un- 
lawfully withheld  by  Its  officers  and  m^bers 
in  control  of  Its  affairs,  is  entirely  clear,  and 
the  fact  that  all  of  Its  members  happened  to 
be  in  exposition  does  not  alter  the  case.  In 
such  a  situation  a  corporation  may  some- 
times be  unable  to  get  into  court,  but  being 
in  It  may  demand  of  all  of  Its  members,  as 
well  as  of  a  part,  the  restitution  of  property 
unlawfully  appropriated.  The  complainant 
has  insisted  throngbont  that  the  Aid  Society 
concedes  the  conveyance  of  the  mineral 
rights  to  the  old  members  to  be  valid  and 
binding  upon  it,  and,  further,  that  the  an- 
swer of  the  sode^  was  put  In  without  Its 
sanction,  and  consequ^tly  that  any  defuse 
presented  In  the  name  or  on  behalf  of  the 
sodety  should  not  be  considered  by  the 
court  The  by-laws  of  the  society  provide 
for  the  election  of  a  finance  committee  to 
consist  of  three  trustees,  who  are  clothed 
with  'the  management  of  tbe  entire  property 
ct  tbe  society,  and  shall  be  responsible  for 
the  same.'  It  happened  tiiat  at  the  time  of 
the  filing  <^  complainant's  bill  the  ffiumoe 
oonmiltte^  or,  at  least,  a  majority  thereot 
was  made  up  of  new  members  who  discredit- 


ed the  osnTG^ance  of  tbe  minml  rights,  and 
that  committee  onployed  a  solicitor  and 
gave  instructlona  for  the  defaue  on  the  part 
of  the  society.  It  Is  true  that  a  majority 
of  tlse  members  of  the  society,  eonntlng  the 
grantees  of  the  mineral  rights,  were  oniosed 
to  a  d^ense  on  the  part  of  tbe  society.  Un- 
der tbe  l^-IawB,  and  In  view  of  the  avedal 
clrcumatancea  of  this  case,  tbe  finance  com- 
mittee  bad  the  right  to  defraid  in  tbe  name 
and  on  behalf  of  the  society  and  to  make 
all  necessary  provlsicms  to  that  end. 

[I]  "Furthermore,  tbe  nature  of  this  case 
is  sudi  that  tbe  defense  of  the  society  oonld 
be  presented,  and  the  case  made  by  the 
cross-bill  prosecuted  by  any  new  member 
of  the  society.  iSiaer  v.  Ice  Co.  [93  MldL 
07,  68  N.  W.  218,  17  L.  B.  A.  412];  Torrey 
V.  Toledo  Cement  Gow»  150  Mich.  80  [118  N.  W. 
580];  Edwards  v.  Investment  Co^  1%  Micb. 
1  [92  N.  W.  401].  A  decree  is  ordered  dismlss- 
li^  tbe  complainant's  bUl  of  complaint,  can- 
celing the  deed  from  the  society  to  the  new 
members,  and  from  the  new  members  to  the 
complainant,  and  quieting  the  title  of  the  so- 
ciety to  the  mineral  rights  In  controversy, 
as  prayed  in  the  cross-bllL 

[I]  "In  taking  from  the  society  the  deed 
of  tbe  mineral  rights,  the  old  members  did 
not  contemplate  a  fraud  on  tbe  society.  On 
the  contrary,  it  appears  quite  concluslTOly 
they  acted  In  tbe  best  of  good  faith  through- 
out, fully  and  honestly  believing  they  had 
a  light.  Inasmuch  as  they  Included  the  en- 
tire membership  of  the  society,  to  conclude 
tbe  transaction  which  was  made.  Under 
these  circumstances,  costs  will  not  be  award- 
ed to  either  party." 

But  little  need  be  added.  It  is  very  evi- 
dent that  tbe  property  In  question  was  will- 
ed to  the  defendant,  the  Negaunee  German  Aid 
Society,  to  be  used  for  tbe  purposes  and  ob- 
jects for  which  such  society  was  formed. 
Those  objects  and  purposes  are  distinctly  stat- 
ed in  the  statute. 

[1 0]  Corporate  powers  should  only  be  ex^- 
cised  to  accomplish  tbe  objects  for  which 
they  were  called  Into  exist^ce,  and  even  a 
majority  shooid  not  control  those  powers  to 
pervert  or  destroy  the  original  piuposes  of 
the  corporators. 

[II]  The  officem  of  the  corporation  had  no 
right  to  represent  the  corporation  In  any 
transactiott  In  which  they  were  personally 
interested  In  obtaining  an  advantage  at  tbe 
expense  of  the  company  they  represented. 
Ten  E^ck  v.  Bailroad  Co.,  74  Mich.  220- 
232,  41  N.  W.  905,  3  L.  R.  A.  378.  16  Am. 
St.  Rep.  633;  1  Mor.  on  Private  Oorpora- 
tlons,  i  517.  To  permit  the  officers  and  mem- 
bers of  the  Aid  Society  (even  In  Its  corporate 
name)  to  deed  to  themselves  the  mineral  In- 
terest in  question  under  the  circumstances 
here  shown  would  be  to  pervert  and  destroy 
the  purposes  of  the  society.  The  statute  pro- 
vides that  "tbe  proceeds  arising  from  said 
estates  and  inrestmoitB  shall,  after  tbe  pay- 
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ment  of  all  running  expenses,  be  devoted  ez- 
closiTely  to  the  beneroleat  purposes  and  ol>- 
jects  of  the  corporation."  S\x6b.  -deed  op- 
erated as  a  fraud  upon  the  society,  and  was 
a  gross  abase  of  the  trust  Sparrow  v.  E. 
Bement  &  Son,  142  Aflcb.  441-453,  lOS  N.  W. 
8S1,  10  Ll  B.  A.  (N.  S.)  725.  ComplalnaDt's 
counsel  quotes  the  following  from  the  con- 
stitntion  of  said  society:  "For  profit  making 
the  best  for  the  society  is  to  accumulate  real 
estate  so  that  the  necessary  capital  can  then 
be  withdrawn  from  the  society  treasury, 
when  three-fourths  of  Its  members  vote  so  to 
do."  If  this  provision  means  what  counsel 
claims  for  it,  it  is  in  conflict  with  the  stat- 
ute authorizing  the  organization  of  the  so- 
ciety. The  consideration  expressed  In  this 
deed  to  the  39  members  was  $1.  A  fair 
conclusion  from  the  evidence  is  that  it  cost 
the  society  flO  to  make  Its  deed.  The 
undisputed  evidence  shows  that  the  proi>- 
erty  was  worth  at  least  $500,  and  probably 
much  more.  Counsel  urges  that  mere  in- 
adequacy of  price  Is  not  ground  for  setting 
aside  a  sale,  either  in  law  or  equity,  and 
dtes  6  Am.  &  Eng.  Ency.  of  Law  (2d  Bd.) 
606  et  seq.  On  page  699  is  the  following: 
"Bn^  thongh  inadequacy  of  consideration  is 
not  its^  a  distinct  ground  of  defense  at 
law  nor  of  relief  in  equity,  y&t  It  is  evi* 
dence  of  fraud  which  is  both;  and  while,  as 
evidence,  it  is  ordinarily  entitled  to  very 
little  wcjght  when  standing  alone,  yet  when 
it  Is  coupled  with  other  circumstances  show- 
ing overreaching  or  oppression,  or  when  the 
parties  stand  in  such  relation  that  this  will 
be  jiresnmed.  Inadequacy  becomes  a  material 
elemrat  of  constroctlre  fraud." 

£11]  It  18  also  weU  settled  that,  where  the 
iaftdeqaa<9'  is  so  great  or  gross  a*  to  shock 
the  moral  sense,  It  Is  a  suspicion  or  evldeDce 
<tf  fraud.  It  stkonld  be  trame  In  mind  Uiat 
there  was  here  no  dissolution  of  the  oorpora- 
tlon,  u  was  the  case  In  HoE^lns  v.  Cross- 
ley,  138  Ulcb.  661-565,  101  N.  W.  822,  823. 
It  wasthore  said:  "Had  not  the  corporation 
been  dissolved,  we  cannot  donht  that  It  could 
recover  the  fond,  and  devote  it  to  Its  own 
pnrpoeei^  aa  provided  in  sectim  6  of  its  own 
crgasOe  met"  We  ue  not  pr^ared  to  say 
that  under  the  drcumstances  of  this  case 
the  defendant  Aid  Society  could  not  have 
maintained  an  original  bill  to  set  aside  the 
conveyance.  Having  been  brought  into  eq- 
uity as  a  dtfoidant.  It  certainly  was  laititled 
to  the  benelit  of  its  cross-txUL 

[IS]  Gomplalnanrs  counsel  raises  the  oon- 
ititutinial  question  that  the  defmdant  corpo* 
rattouooDld  not  hold  reel  estate  for  more  than 
10  years  except  when  actually  occupied  by  it 
in  the  ex^dse  of  its  corporate  franchises.  It 
is  a  sufficient  answer  to  say  that  this  oonstl- 
tottonal  provision  can  only  be  enforced  at 
the  inatainoe  of  ttie  public.  Pere  Marquette 
B.  Co.  V.  Gnham,  180  Hlcb.  444-450,  99  N. 
W.  408. 


The  decree  of  the  circuit  court  la  afHrm- 
ed,  with  ooste  of  this  court  to  the  defendant 
the  Negaunee  German  Aid  SocMy. 


SONSMITH  v.  PERE  MARQUETTE  B.  CO. 
(Supreme  Court  of  Michigan.    Nov.  8,  1912.) 

1.  MASTEB  AITD  SEBVANT  (i  198*)~lNJUBIIS 
TO  SBBVAITT  — RUUOADS— FKCXOW  SpBV- 
ANTS. 

Where  plaintiff  was  injured  whUe  acting 
as  tiead  freuht  tM«keoian  of  a  train  by  tbe 
negUsencs  or  a  switching  cxew  In  detacbing 
certain  of  the  rear  cars  from  the  train,  and 
afterward  returning  tbem  with  such  force  aa 
to  cause  the  train  to  move  while  plaintiff  was 
in  a  dangerous  position  and  without  notice  to 
him,  the  memben  of  such  crew  were  idaintifTs 
fellow  servants,  for  whose  n^gence  the  rail- 
road company  was  not  liable  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Hastier  jmd 
Servant.  Cent  Dig.  i|  493-514;  Dec.  Dig.  | 
198.  •] 

2.  Masteb  and  Sebvant  (i  137*)— InJUBiss 
TO  SEBVAUT— RAILBOAnS— Nbolioihox. 

Where  a  switching  crew  detadied  tiie  rear 
portion  of  a  freight  train  which  had  been  made 
np  and  was  about  ready  to  depart.  In  order 
that  a  switch  might  be  opened,  aod  thereafter 
restored  the  detadiad  cats  to  tin  train,  without 
warning  to  the  train  crew.  In  aneh  a  manner 
that  the  train  was  cansea  to  move  forward 
while  plaintiff,  the  bead  brakeman,  was  in  a 
dangerous  position,  resulting  in  injury  to  him, 
the  switching  crew  ww  enargeable  with  ac- 
tionable n^^tgettce. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  »  269,  270,  278.  274.  277. 
278;  Dec.  Dig.  {  137. *] 

3.  Mashs  akd  Sebvant  ({  145*)  —  Injubies 
TO  Sbbvaht^Bauaoads  — Rules  — Afpu- 

OATION. 

A  railroad  rule  provided  that  trainmen, 
car  repairers,  and  other  employte  who  had  oc- 
casion to  -work  under  or  about  cars  or  engines 
should  not  commence  worli  reqniiing  them  to 
place  thenuelves  in  a  position  which  would  re- 
sult in  personal  injury  to  themselves  in  case 
the  car  or  engine  should  be  moved  until  they 
had  first  protected  themselves  with  proper  sig- 
nals provided  for  in  the  rale  that  employes  who 
displayed  such  signals  were  alone  authorised  to 
remove  them,  and  tliat,  when  a  car  or  engine 
was  so  protected,  it  should  not  be  coupled  to  or 
moved,  and  other  cars  or  engines  should  not 
be  placed  on  the  same  traclc  so  as  to  intercut 
the  view  of  the  signals  without  first  Informing 
the  brakeman.  Held,  that  such  rule  did  not  as 
a  matter  of  law  require  a  head  brakeman  of  a 
freight  train  to  place  a  signal  at  the  rear  of 
the  train  between  the  trsclcs  for  Ills  protec- 
tion before  going  In  between  the  engine  and 
the  first  car  of  tne  train  to  cut  off  the  air. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  288;  Dec  Dig.  S  145.*] 

4.  MAsncB  AND  Sebvaht  a  204*)— Ikjttbies 
TO  Sebyawt — Abspmbd  Bisk  —  Tioiahon 

or  EtTATDIS. 

A  servant  does  not  assume  the  risk  of  in- 
jury from  a  master's  violation  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  644-646;  Dee.  Dig.  | 
204.*] 

5.  CoHSTrrnnolirAl.  La-W  (|  245*)— Bkflot- 

IB'S  liEABILITT  AOT  —  BAILBOAOS  —  BQUAI. 

pBOTEcnoN  or  Laws. 

Pub.  Acte  1909,  No.  104,  withdrawing 
from  common  carrier  railroad  companies  with- 
in Ok  state  the  right  to  urge  the  defenses  of 
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fellow  lemnt,  assumed  risk  and  contribator^ 
nexUtence  in  case  of  iajnty  to  an  employ^,  pro- 
Tided  the  employe's  neKliseuce  is  less  in  degree 
than  the  ncKllsence  of  the  railroad  company, 
etc.,  is  not  unconstitatioiial  as  depriring  com- 
mon carrier  railroad  companies  of  the  eqnal 
protection  of  the  laws  because  the  act  did  not 
apply  to  private  railroads  idthin  the  state ;  the 
le^lative  classification  of  common  carrier  rail- 
roads  being  neither  arbitrary  nor  unreasonable, 
but  one  warranted  by  propriety  and  necessity. 

[Ed.  Note^For  oOier  caaes,  see  Gawtitiitlonr 
al  Law,  Gent  Vis.  I  702;  Dec  Dig.  I  24D.*] 

6.  OonsTtTtmonAL  Law  ({  801*)  —  Eicfiat- 

U'8  LlABILITT  ACIV-DUK  PbOOCBS  Ot  LaW. 

Pub.  Acta  1909.  No.  104.  withdrawing 
from  common  carrier  railroad  companies  the 
defenses  of  fellow  servant,  assumed  risk,  and 
ooDtributory  negligence  under  certain  circum- 
stances in  actions  for  injuries  to  aeryants,  is 
not  unconstitutional  as  depriving  such  railroads 
of  their  property  without  due  process  of  law. 

[Ed.  Note^B^r  oUter  eosa.  see  Oonatitntlon- 
al  Law.  Gent  Dig.  H  8^-8N^  857;  Dee.  Dig. 
I  301.*] 

7.  CONSTITUTIOKAI.  IjAW  (|  SO*)— MASTEB  AND 

Sestant  (It  180,  204,  228*)— Fbeedou  op 
Contract— Ehfloter's  Liabiutt  Act. 
Pub.  Acts  1909,  No.  104.  abolishes  the  de* 
fenscs  of  fellow  senrant,  assumed  risk,  and  con- 
tributory negligence  under  certain  circumstanc- 
es In  actions  against  common  carrier  railroad 
companies  for  injuries  to  servanta,  and  section 
4  provides  that  no  contract  of  employment,  in- 
surance, relief,  benefit,  or  indemnity  for  Injury 
or  death  entered  into  by  or  on  behalf  of  the 
emidQy&  or  the  acceptance  of  any  such  insur- 
ance, Ewiel  benefit  or  Indemnity  by  the  per- 
son entitled  thereto  shall  eonstltuto  any  bar  or 
defense  to  any  action  brought  to  recover  dam- 
ages for  personal  injuries  to  or  death  of  such 
employe,  provided  that  on  the  trial  of  such  ac- 
tion the  defendant  may  set  off  any  sum  it  has 
contributed  toward  any  such  relief,  beneflt,  or 
tndemnl^  that  may  have  been  paid  to  the  in- 
sured employe,  or,  in  case  of  hfa  death,  to  bis 

Eirsonal  representative.  Held  that  the  Leg- 
lature  having  power  to  withdraw  from  com- 
mon carrier  railroad  companies  the  right  to 
Such  defenses,  section  4  was  not  unconstitu- 
tional as  abridging  their  right  to  freely  enter 
into  contracts  wim  their  employes. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig_  S  167;  Dec  Dig.  |  89;*  Master 
and  Servant  Cent.  Dig.  fS  3^-361.  863-368, 
644r^6,  670,  671 ;  Dec  Dig.  81 180.  204.  228*] 

8.  NBouoKncx  (H  1,  4*)— "AononABU  Nu- 
ucoBHCB"- What  CommuTES  —  *^dzra- 
BT  Case." 

**Aetionable  Degngence"  la  the  absence  ot 
<»dinanr  care,  and  **ordinary  care"  la  that  cars 
which  Is  exercised  by  the  great  mass  of  man- 
Und.  If  the  defendant's  conduct  does  not  meas- 
ure up  to  this  standard,  it  Is  negligent  wheth- 
er it  falls  much  or  ilttle  below  tae  standard. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  M  1,  6 ;  Dec  Dig.  H  1,  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1.  pp.  148,  149 ;  vol.  8,  p.  7563 ;  vol. 
6,  pp.  5029-6042;  vol.  8,  pp.  7739,  7740.] 

9.  NiGLiOKNCT  (I  98*)-— Injxtbieb  to  Sebv- 

ANT— COIOCOW  OABUBB  RAILBOADS  —  StAT- 
UTBS    DUTT  OF  COUBT. 

Pub.  Acts  1909,  No.  104,  renders  common 
carrier  railroad  compaoics  liable  for  Injuries  to 
employes  caused  by  the  act  of  a  fellow  serv- 
ant, withdraws  from  the  railroad  company  the 
right  to  plead  assumed  risk,  and  also  declares 
that  the  injured  servant  may  recover  notwith- 
standing he  has  been  guilty  of  contributory 
negligence,  provided  the  servant's  negligence 
was  of  a  lesser  degree  than  the  negligence  of 


the  railroad  company.  Its  offiem,  agents  or  em- 
pkqres,  etc  HeM.  that  white,'  nnder  the  stat- 
ute, a  railroad  company  cannot  be  made  liable 
for  Injuries  to  a  servant  without  proof  of  ac- 
tionkble  negligence  attributable  to  the  com- 
pany, yet  if  there  is  such  proof,  and  it  also  ap- 
pears that  the  injury  was  caused  by  a  mutual 
fault  of  both,  the  question  whether  plaintifTa 
negligence  was  of  lesser  degree  than  that  of 
defendant  should  be  determined,  not  with  ref- 
erence to  whether  defendant's  negUflence  waa 
slight  or  gross,  but  by  whether  the  (ftult  of 
the  defendant  waa  the  "greater." 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  H  93,  160;  Dec  Dig.  I  9&*] 

10.  NeQUGKNOB  (I  141*)— IKJUBIES  TO  SKBT- 
ABT  —  COKTBIBUTOBT     NBOLIOENCB  —  I^SB 

Fault— SuBMiBaxoH  lo  Jdbt. 

The  Issue  as  to  whether  the  negligence  of 
an  injured  servant  of  a  common  earner  rail- 
road company  was  of  a  lesser  degree  than  that 
of  his  fellow  servante  by  which  he  was  Injai* 
ed,  when  submitted  to  the  jury,  should  be  sub- 
mitted in  terms  of  care  or  fault  rather  than 
in  terms  of  degrees  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence^. 
Gent  Dig.  |6  882-899;  Dec  Dig.  |  141.*I 

11.  DAicAosa  (I  118*)— BABinne  Capaoiit— • 
Evidence. 

In  an  action  for  permanent  injuries  to 
plaintiff  while  acting  as  an  extra  freight  brake- 
man,  there  was  evidence  of  the  life  expectancy 
of  a  man  of  plaintirs  age,  that  his  antecedent 
earnings  had  been  838  a  month,  and  tiiat  bo 
had  worked  16  days  in  October  and  18  dars  is 
November.  Eeld,  that  a  computation  of  the 
preaent  worth  of  an  earning  carndty  baaed  on 
an  annual  inoome  of  |800  and  «  year  wa> 
not  wholly  BpeeolatlTe  and  Ita  admlaslon  waa 
not  error;  the  court  having  diarged  that  it 
waa  introduced  merely  as  an  aid  to  tbem,  ana 
that  they  were  not  bound  by  it  bvt  should  de- 
teroilM  from  all  the  evidence  the  amount  pUia- 
tiff  waa  entitled  to  recover,  it  anything,  for 
loss  of  earnings. 

[Ed.  Note.— For  other  cases,  see  Damaso, 
Cent  Dig.  S8  490-492,  501 ;  Dec  Dig.  I  173.*] 

Error  to  Oircoit  Coort,  Saslnaw  Ooont^; 
William  R.  Eendrick.  Judge. 

Action  by  George  Sonamlth  against  the 
P^  Marquette  Railroad  Gompaoy.  Judg- 
ment for  plaintiff  and  defendant  brings  er- 
ror. Affirmed. 

Argoed  before  MOORE.  U  J.,  and  OSTRAN- 
DEB,  STEERS,  RROOKB,  and  STONE, 
JJ. 

Bills,  Streeter  ft  Parker,  ot  Detroit  (& 
L.  Merrlam,  of  Detroit  and  Weadodt  & 
Weado<^,  of  Saginaw,  of  connael),  ft»r  appel- 
lant Pred  U  Travers,  of  Saginaw  (Miles 
J.  Pnrcell,  ot  Saginaw,  ot  comiael),  for  ap* 
pellee. 

OSTRANDEOt,  J.  On  the  2901  Of  No- 
vember, im  the  stone  nm  train,  so  called. 
ctHislBtlng  ot  85  or  86  cars,  was  made  ap  oa 
the  main  track  of  tbe  Bad  A»  Division  ot 
defendant's  road;  tbe  track  running  Bab> 
stantlaUy  east  and  mat  The  itointlff  was 
empl<ved  by  the  dtf  endant  as  an  extra  brake- 
man,  and  was  assigned  to  dn^  on  tbe  stone 
run  train.  Some  time  between  4  and  6  oNdoCk 
In  tbe  morning  of  Norember  SdOi.  be  report- 
ed himself  at  the  yards,  arriving  there  t>e- 
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fore  the  locomotlTe  arrived,  or  any  of  the 
trainmen  connected  with  his  ran.  The  train 
was  equipped  with  air  brakes  and  automatic 
couplers.  It  was  made  up  by  a  switching 
crew  employed  in  the  yards,  the  duties  of 
wtaidi  crew  consisted  in  asattobllng  the  cars 
and  coupllj^  them  togetlier  (they  coupled 
by  impact) »  leaving  the  connections  for  the 
air  to  be  made  by  the  car  Inspectors.  Testi- 
jsony  for  the  plaintiff  tended  to  prove  that 
he  found  the  train  apparently  complete  ex- 
cept the  locomotive,  with  tlie  caboose  or  way 
car  at  the  rear,  unlighted,  and  the  air  cou- 
plings all  made.  vVlien  the  locomotive,  the 
other  brakeman  ridii^  on  It,  came  Into  the 
yard,  idalntifE  toned  at  least  one  switch  to 
pomit  It  to  come  In  up<ni  the  proper  track, 
and  when  It  ba<Aed  down  to  the  train  and 
\ras  connected  tbwewith.  as  it  was  by  im- 
pact, he  made  the  connection  of  the  air  hose 
between  the  loccnnotive  and  the  flrst  car  of 
the  train.  His  testimony  tends  farther  to 
prove  that  he  arranged  with  the  other  brake- 
man  that  idalntifr,  shonid  act  as  head 
Inakeman ;  that  the  other  brakeman,  going 
down  the  train,  lighted  the  lamps  in  the  ca- 
boose, including  the  markers  on  the  rear 
and  the  lan^  in  ttie  ciU>ola  of  the  way  car. 
The  locomotive  having  been  coupled  to  the 
train,  the  plaintiff  proceeded  down  the  side 
of  the  train  with  his  lantern,  and  at  the 
rear  aid  of  the  first  car  discovered  a  leak 
Id  the  air  hose^  examined  it,  and  told  the 
engineer  what  he  had  discovered.  The  en- 
gineer with  a  tordti  examined  tike  point  at 
which  the  air  was  escaping,  plaintiff  being 
on  the  other,  the  north,  side  of  the  train. 
Some  one,  plaintiff  says,  said :  "Shut  off  the 
air."  He,  plaintiff,  proceeded  to  the  rear  of 
the  engine  (tender)  to  turn  the  angle  cock 
which  controlled  the  admission  of  air  into 
the  train.  In  doing  this,  he  stepped  in  be- 
tween the  rails  and  the  car  and  tender,  but, 
before  he  had  reached  the  angle  cock,  a 
movement  of  the  train  from  the  rear  took 
place,  be  was  caught  by  the  heel  of  his  right 
foot,  thrown  down,  and  his  leg  was  so  In- 
jured that  amputation  was  necessary.  He 
produced  testimony  tending  to  prove  that  the 
movement  of  the  train  which  resulted  in  his 
injury  came  about  in  the  following  manner: 
As  It  stood,  made  up  In  the  yard,  the  stone 
nm  train  blocked  a  spur  track.  The  switch- 
ing crew  desired  to  use  this  spur  track.  The 
switching  crew  therefore  uncoupled  several 
cars,  four  or  Ave  or  six,  with  the  way  car, 
from  the  rear  of  the  stone  run  train  and 
pulled  these  cars  away,  thus  opening  the 
spur  track.  Later  they  pushed  the  cars  so 
detached  from  the  stone  run  train  into  their 
original  position,  and  did  this  at  the  Instant 
when  plaintiff  had  placed  himself  between 
the  rails  at  the  head  of  the  train  next  the 
engine.  He  seeks  in  this  suit  to  recover 
damages  for  the  Injury  he  thus  received.  In 
Us  declaration  he  alleges  his  duties  In  the 
pronises  aa  XoUows:    "To  assist  In.  the 


switching  of  cars  in  connection  with  his  work 
as  brakeman,  to  attach  or  couple  the  air 
brakes  between  the  cars,  and  between  the 
train  and  the  engine  when' required  to  do  so^ 
and  to  do  and  p^form  such  other  usual,  or- 
dinary, and  necessary  things  as  are  incum- 
bent upon  and  Incidental  to  the  work  of  a 
brakeman  In  performance  at  his  duty  as 
such  in  the  transportation  of  fright  and  the 
safety  of  the  property  of  said  company  and 
that  to  be  transported."  He  allies  the  du- 
ties of  the  defmdant  to  have  berai :  "Not  to 
push,  switch,  or  sbunt  cars  against  tlie  train 
or  cars  about  or  upon  which  said  plaintiff 
was  at  work  without  first  giving  said  plain- 
tiff notice  thereof ;  not  to  attach  cars  to  the 
train  about  or  upon  which  said  plaintiff  was 
at  work  without  notice  to  him;  not  to  re- 
move cars  from  the  train  abont  or  upon 
which  said  plaintiff  was  at  work  without 
notice  to  him;  knowing  or  having  good  rea- 
son to  know  that  employte  of  said  defend- 
ant, Including  plaintiff,  wore  at  work  upcm 
or  about  the  train,  cars,  and  engine  herein- 
after referred  to,  not  to  remove  from  said 
train  any  car  or  cars  wittiout  first  giving 
said  employes,  including  said  idaintiff,  so  at 
work  as  aforesaid,  and  hereinafter  described, 
due  and  timely  notice  thereof;  knowing,  or 
having  good  reason  to  know,  that  employte 
of  said  defbndan^  Including  plaintiff,  were 
at  work  upon  or  about  the  traho,  cars,  and 
engine,  hereinafter  referred  to,  not  to  pnsh, 
switch,  or  shunt  cars  against  said  train,  cars, 
or  en^e  without  first  giving  said  employes, 
including  said  plaintiff,  so  at  work  as  afore- 
said, and  hereinafter  described,  due  and 
timely  notice  thereof."  He  alleges  the  fail- 
ure of  defendant  to  observe  these  duties. 
The  declaration  does  not  count  upon  or  re- 
fer to  any  statute  of  this  state. 

Plaintiff,  who  was  23  years  of  age,  with  a 
life  expectancy  of  more  than  40  years,  recov- 
ered a  verdict  and  judgmrat  for  more  tlian 
$12,000,  and  it  Is  claimed  by  defendant  that 
for  various  errors  committed  upon  the  trial 
the  Judgment  ought  to  be  reversed.  A  mo- 
tion was  made  by  defendant  at  the  close  of 
plaintiff's  case  for  a  peremptory  Instractlon 
to  the  Jury  upon  the  grounds  (1)  that  no 
negUg^ce  of  defendant  had  been  made  out ; 
(2)  that  plaintiff  had  been  shown  to  be  guil- 
ty of  negligence  contributing  to  his  Injury; 
and  (8)  that  the  negligence  alleged  was  that 
of  fellow  servants  of  plaintiff  and  of  the  de- 
gree of  which  plaintiff  was  himself  guilty. 
This  motion,  as  will  presently  appear,  In- 
volved a  peremptory  Instruction  as  to  the 
mining  and  effect  of  certain  provisions  con- 
tained In  Act  No.  104,  Public  Acts  of  1900, 
and  of  the  validity  of  the  said  act  The  mo- 
tion was  d^led,  an  exception  was  taken,  and 
error  is  assigned  upon  this  ruling.  The  tak- 
ing of  testimony  having  been  ccmduded,  the 
motion  for  a  peremptory  instruction  was  re- 
newed and  again  denied,  the  ruling  being 
followed  by  an  ezc^ttion.  Error  is  assigned 
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upon  certain  portions  of  tbe  charge,  and  a[)- 
on  exceptions  to  rulings  admitting  a  certain 
computation  of  the  present  worth  of  plain- 
tiff's probable  earnings  and  certain  Impeach- 
ing and  rebpttlng  testimony.  There  are  oth- 
er exceptions  and  asalgnments  of  error,  but 
they  are  not  argued  In  tbe  brief  for  appel- 
lant If  there  Is  no  testimony  falriy  tending 
to  prove  that  tbe  conduct  of  defendant's 
serrants  which  was  the  immediate  cause  of 
the  injury  was  n^^igent,  idaintiff  cannot  re- 
coTer.  This  is  so  whether  Act  No.  101,  Pub- 
lic Acts  of  190%  is  or  is  not  valid  and  appli- 
cable legislation. 

[1]  If  the  conduct  was  negligent,  still 
those  guilty  of  It  and  plaintiff  bimself  were 
servants  of  the  same  master  and  engaged  in 
a  common  employment  In  sndi  a  cas^  un- 
der tbe  mles  of  tbe  common  law,  plaintiff 
cannot  recover;  and  this  Is  so  whether  he 
himself  was  or  was  not  negligent  Wbetber 
plaintiff  was  negllgoit  is  of  no  consequence, 
unless  Act  No.  104.  Pnbllc  Acts  of  1909,  Is 
valid  legislation  of  the  provisions  of  which 
plaintiff  may  have  the  advantage ;  in  which 
case  bis  negligence  must  be  compared  with 
that  of  which  the  switching  crew  was  guilty. 

in  We  have  concluded,  bat  not  wlthont 
some  misgiving,  that  there  was  testimony 
tending  to  prove  the  negligence  of  the  switch- 
ing crew.  That  they  bad  the  right  to  un- 
couple and  remove  a  portion  of  the  train 
cannot  be  doubted.  That  they  did  this  In  a 
proper  mapper  Is  established.  The  coupling, 
when  the  cars  were  restored  to  tbe  train, 
was  carefully  and  properly  made.  If  the 
switching  crew  was  negligent,  It  was  because 
they  failed  to  give  warning  to  the  train 
crew,  including  the  plaintiff,  that  the  cou- 
pling, involving  a  probable  movement,  though 
a  slight  one,  of  the  whole  train,  was  about 
to  be  made.  There  was  testimony  tending 
to  prove  that  when  the  cars  were  removed 
from  the  train  by  the  switching  crew,  the 
way  car  of  the  train  was  lighted  and  the 
locomotive  connected,  and  that  when  the 
cars  were  restored  to  the  train,  there  was 
air  In  the  hose  on  the  standing  cars.  This, 
It  may  be  inferred,  was  noUce  to  the  switch- 
ing crew  that  the  trainmen  had  arrived,  and 
were  probably  somewhere  about  tbe  train, 
and  It  Is  Insisted  upon  tbe  part  of  tbe  plain- 
tiff that  having  this  notice,  a  coupling  should 
not  have  been  attempted  without  assurance 
that  tbe  trainmen  were  none  of  them  In  a 
position  to  be  Injured,  or  until  after  due 
warning  had  been  given  to  them  of  the  pro- 
posed movement  Defendant  says  that  it  had 
formulated  and  published  certain  rules  which. 
If  obeyed,  would  have  made  It  Impossible  for 
plaintiff  to  be  Injured,  upon  obedience  to 
which  rules  the  switching  crew  had  the 
right  to  rely.  There  Is  a  rule  of  defendant 
which.  If  it  bad  been  obeyed  by  plaintiff, 
would  have  effectually  protected  him  from 
anything  but  the  results  of  wanton  conduct 
of  the  switching  crew.  It  is  that  "trainmen. 


car  repairers  and  other  employte  who  have 
occasion  to  work  on,  under,  or  about  cars 
or  engines  are  forbidden  to  commence  such 
work,  the  nature  of  which  requires  them  to 
place  themselves  In  a  position  which  ml^t 
result  in  personal  Injury  to  themselves  in 
case  tbe  car  or  engine  should  be  moved,  un- 
til they  have  first  protected  themselves  with 
the  proper  signals  provided  for  In  this  rule. 
Employes  who  display  the  signals  herein  pro- 
vided are  alone  authorized  to  remove  audi 
signals.  When  a  car  or  engine  Is  thus  t>n>- 
tected  it  must  not  be  coupled  to  nor  moved. 
Other  cars  or  aiglnes  must  not  be  placed  on 
tbe  same  track  so  as  to  intercut  the  view 
of  these  signals  without  first  noticing  tbe 
workmen."  No  such  signal  was  diqdayed. 
Defendant  bad  also  Issued  a  bulletin  order, 
dated  May  11,  1909,  reading:  '^o  Train  and 
Engine  Men:  Tonr  attention  is  called  to  In- 
structions Issued  some  time  ago,  zesardlng 
testing  air  on  freight  train  before  leaving 
terminals.  'After  ttie  engine  Is  coupled  on 
to  the  train  and  tbe  air  cut  in,  tbe  air  In- 
spector will  start  at  tbe  head  end  of  tbe 
train,  and  the  rear  brakeman  will  start  from 
the  rear  end;  tbey  vlU  more  toward  ea(^ 
other,  meeting  about  tbe  middle  of  the 
trabi,  for  the  purpose  of  finding  leaks,  etc. 
When  this  has  been  don^  they  will  give  the 
engineer  a  signal  to  apply  brakes;  tbe  en- 
gineer will  do  so,  making  a  twenty  (20) 
pound  reduction ;  the  inspector  will  then  start 
toward  the  head  aid.  and  tbe  rear  brakeman 
toward  the  rear  end*  both  inspecting  the 
brakes,  and  seeing  that  they  are  all  set  On 
arrival  at  tbe  caboose,  rear  brakonan  will 
give  the  engineer  a  signal  to  release  brakes, 
and  If  tbey  release  all  right  be  win  tben 
give  a  "blgta-ball"  to  pull  out*  Brakeman 
and  inspector  will  have  with  them  a  supply 
of  airbrake  defect  cards,  and  ta<ft  them  on 
all  cars  having  defective  bralces,  stating  tbe 
nature  of  the  defects.  J.  h.  Etayes,  Train- 
master." 

Plaintiff  was  head  brakeman,  and,  accord- 
ing to  this  bulletin  order,  owed  no  dnty  to 
Inspect  the  train  for  tbe  purpose  of  discover- 
ing defects  In  the  brakes  and  in  their  op- 
eration. But  plaintiff  says  that,  when  be 
was  injured,  he  was  performing  no  service 
such  as  the  rule  above  stated  refers  to,  and 
was  performing  a  service  In  the  line  of  bis 
duty.  Upon  this  subject  the  trainmaster  of 
defendant  who  bad  charge  of  the  yards  at 
Saginaw  and  was  called  as  a  witness  by  de- 
fendant testified:  "I  say  it  is  the  duty  ot 
a  brakeman  of  a  frel^t  train  to  put  a 
light  at  the  rear  of  his  train  every  time  he 
goes  between  bis  train  to  perform  bis  work 
In  the  yards,  if  be  should  go  there.  Sop- 
pose  there  Is  a  leak  In  the  alr'madiinery 
when  the  air  is  put  tbrousb  the  frel^t 
train,  and  it  becomes  necessary  to  cut  off 
tbe  air  from  the  engine,  the  brakeman  or 
Inspector  would  cat  it  off.  I  understand  Mr. 
Sonsmltb  was  injured  while  ho  vna  doing 


Digitized  by 


BOKSIOTH  T.  PEBB 


MABQUBTTE  B.  CO. 


861 


tliat  Ter7  tblng.  Q.  Then  be  was  In  the  per- 
formance of  h\B  duty,  wasn't  he,  In  attempt- 
ing to  cat  oat  the  air  from  that  train  that 
morning?  A.  Yes,  sir."  He  further  testified: 
"Q.  Well,  the  Inspection  of  these  brakes  have 
got  to  be  made,  haven't  they?  A.  Yes,  sir. 
Q.  It  Is  their  train  while  these  brakes  are 
being  Inspected?  A.  Yes,  sir.  Q.  And  they 
hare  got  to  attach  the  engine  to  the  train; 
that  has  got  to  be  done  too,  of  course,  before 
you  can  get  the  air  through  the  train?  A. 
YtB,  sir.  Q.  The  hrakemen  have  got  to 
loosen  any  hand  brakes  that  may  be  tight, 
haren't  they?  A.  Yes,  sir.  Q.  They  have 
got  to  do  a  number  of  incidental  things, 
baven't  they?  A.  Yea,  sir.  Q.  Before  the 
train  departs;  that  is  right,  Isn't  it?  A. 
Yes,  sir.  Q.  And  yet  this  train  belongs  to 
the  switch  crew  right  ap  to  the  time  the 
lantern  Hgoal  Is  tUvea  at  night  to  pull  it 
out?  A.  Yes,  sir." 

The  traveling  engineer  of  the  defendant 
tesUfled:  Now,  Mr.  HcLachlan,  the  duty 
of  the  brakeman  was  to  cut  out  the  air 
from  the  engine,  wasn't  it,  when  he  fbund  a 
Ink  In  the  car?  A.  Yea;  I  suppose  he 
wniia  do  It  as  soon  as  he  would  get  around 
to  it" 

The  general  yardmaster  of  defendant  in 
charge  of  the  Saginaw  yards  testified:  "If 
a  brakeman  has  taken  it  on  himself  to  go  in 
between  the  cars  and  make  any  repairs,  he 
haait  any  right  to  do  it  unless  be  protects 
hlms^  in  tbe  proper  manner,  with  a  red 
Ilgbt  at  ttie  end  or  red  flag  being  placed 
out  in  the  center  of  the  drawbar  on  that 
train.  Q.  Bat,  if  tbe  plaintiff  happened  to 
cut  out  the  air  from  the  engine,  do  you  call 
that  repairing  tbe  train?  A.  No;  I  drai't 
It  is  one  of  tbe  incidental  and  ordinary  da- 
ties  of  a  brakeman,  wb&i  tb«y  come  in  on 
the  road,  to  shut  off  tbelr  air,  and  I  believe 
it  Is  the  duty  of  ttie  liead  brakeman  to  cut 
out  the  air  when  it  is  necessary  from  the 
engine  in  tbe  train.  It  is  not  his  duty  to 
connect  the  air  to  the  engine  and  the  train. 
We  tiave  car  inspectors  to  do  that" 

A  fr^ht  conductor,  a  witness  for  de- 
fendant, testified:  "Q.  And  tbe  air  connec- 
tions are  made  by  the  brakeman  in  charge 
of  the  train  between  the  engine  and  the 
first  car?  A.  As  a  general  rale.  It  is  not 
the  brakeman's  duty,  when  a  leak  la  dis- 
covered in  the  air  machinery,  If  his  train  Is 
In  the  yards,  to  disconnect  the  air  from 
tbe  euglne.  Q.  Now,  under  the  car  inspec- 
tor's duties,  let  me  read  you  what  the  duties 
are  in  rule  097,  and  ask  if  this  does  not 
refresh  your  recoUectloh  in  regard  to  tbe 
proposition:  They  [referring  to  car  Inspec- 
tors] must  couple  and  uncouple  all  air  and 
steam  connections  on  passenger  trains,  care- 
fully examine  tlie  couplings  in  all  trains  aft- 
er Uiey  are  made  np  and  report  to  the  train- 
master any  Imperfections.'  Don't  that  re- 
fresh your  recollection  to  the  extent  that  It 
was  <me  of  tbe  duties  of  the  crew,  to  tbe 


extent  that  It  Is  only  the  duty  of  the  car 
inspector  by  the  rule,  to  connect  tbe  air  on 
passenger  trains?  A.  It  ia  also  their  duty 
on  freight  trains.  Q.  Have  yon  got  any 
other  rule?  A.  Well,  it  is  done,  and,  if  It 
wasn't  their  duty,  it  Is  a  cinch  they  wouldn't 
do  It  I  cannot  say  how  many  times  I  ever 
saw  them  disconnect  tbe  air  from  tbe  engine 
to  take  ont  a  car  for  imperfections  or  de- 
fects. Sometimes  yon  have  to  throw  a  car 
out,  not  very  oft^  Q.  Now,  there  is  no 
question  but  what  it  was  the  du^  of  the 
brakeman  to  couple  up  the  air  to  the  train 
In  question,  is  there?  A.  Well,  tbey  always 
do.  The  forward  brakeman  always  takes 
care  of  that" 

The  engineer  of  the  stone  run  train  testi- 
fied: "When  I  noticed  this  leak,  I  did  not 
do  anything  toward  trying  to  remedy  it  I 
did  not  touch  it  I  was  on  the  right-band 
side  of  tbe  engine.  Sonsmith  was  on  the  op- 
posite side.  I  don't  know  whether  he  was 
holding  a  light  for  me  or  not  I  did  not 
make  an  examination  at  the  time  that  I 
noticed  this  leak,  to  see  what  was  wrong. 
It  blew  my  torch  out,  when  be  turned  tbe 
air  on  It  blew  my  torch  out  I  didn't  make 
any  further  examination.  About  that  time 
the  cars  moved  ahead.  *  •  •  When  tbe 
cars  were  moved  ahead.  I  was  Just  ^ttlng 
out  between  the  cars,  just  getting  out  be- 
tween the  cars  after  I  made  this  examina- 
tion. When  tbey  moved  forward,  it  Indi- 
cated there  was  some  one  on  the  rear  end 
of  that  train.  Some  engine  or  car  was  on 
the  rear  end  shoving  it  ahead.  When  tbe 
leak  was  noticed.  It  was  tbe  proper  thing  to 
cut  off  tbe  air.  I  couldn't  tell  you  whose 
duty  it  was  to  cut  off  the  air.  Bfr.  Sonsmith 
turned  it  on,  and  I  presume  it  was  his  duty 
to  shut  It  off.  I  don't  know  that  It  was 
Sonsmlth's  duty  to  tarn  It  off.  I  couldn't 
say  as  to  that  Q.  You  presume  it  was  his 
duty?  A.  Well,  I  don't  say  for  sure  for 
that  I  was  Just  getting  out  from  between 
the  cars  when  they  were  moved  forward, 
being  struck  from  the  rear.  I  don't  remem- 
ber whether  I  said  anything  at  the  time 
the  cars  were  moved  forward  or  not  I  saw 
Sonsmith  after  he  was  injured.  I  went  to 
where  he  was  lying  on  the  ground.  I  saw 
his  Injuries.  I  said  at  that  time  that  I 
Just  got  out  and  that  it  was  a  lucky  thing 
for  me  that  I  escaped.  They  have  an  in- 
spector  tliat  looks  after  the  airbrake  con- 
nections after  the  train  Is  made  up  In  the 
yard.  I  couldn't  tell  who  makes  the  air 
connection  between  the  engine  and  the  train 
as  the  engine  is  being  attached  to  the  train. 
I  don't  know  whose  duty  It  was  that  morn- 
ing to  make  the  air  connection  on  this  stone 
run  freight  train  in  the  yard.  I  don't  know 
that  Sonsmith  did  It  I  didn't  do  It  I 
don't  know  as  a  matter  of  fact  that  it  was 
the  duty  of  one  of  the  brakemen  when  the 
engine  was  coupled  to  the  train  In  the  yard 
for  the  brakeman  to  make  the  air  connection 
to  turn  oh  the  air  between  tbe  engine  and 
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the  train.  I  am  not  positlTe  that  they  do 
it  right  along  either.  I  couldn't  tell  70D 
whose  dnty  It  waa  to  c&t  off  the  air  If  there 
la  a  leak  In  Uie  air  connection  and  that  leak 
l8  discovered  by  the  brakanan." 

Plaintiff  testified  that  he  did  not  see  the 
bulletin  order  which  has  been  referred  to, 
and  never  knew  of  a  custom  preTaUlng  In 
the  yards  of  defendant  if  It  did  prerall, 
which  permitted  switching  orews,  with- 
out notice  to  train  crews,  to  take  cars  from 
and  restore  them  to  a  train  which  had  been 
made  upu  Among  otlm  xtrinted  rules  and 
instructions  contained  in  the  book  furnished 
by  defendant  to  employes  Is  instruction  No. 
256i  reading:  "Ehnployfis  of  every  grade  are 
warned  to  see  for  th^nselves,  before  using 
them,  that  the  machinery  and  tools  which 
they  are  expected  to  use  are  in  proper  con- 
dition for  the  service  required,  and  train- 
men, especially,  must  examine  and  know  for 
theinaelvee  that  the  brake  absttts  and  at- 
tachments, laddors,  running  boards,  steps, 
handholds  and  other  parts  and  mechanical 
applianceB  which  they  are  to  use  are  in 
proper  condition;  if  not,  to  put  them  in 
Iffoper  condition,  or  see  that  they  are  so 
put  before  using  them." 

[3]  In  view  of  the  foregoing  and  other 
testimony,  and  assuming  that  the  switching 
crew  had  the  right  to  take  away  and  restore 
cars  to  the  train,  we  cannot  say  as  matter 
of  law  that  before  attempting  to  cut  off  the 
air  from  the  engine  plaintiff  was  required 
by  mie  26,  a  portion  of  which  has  been  set 
out,  to  place  a  signal  at  the  rear  of  the 
train  between  the  tracks  for  his  protection; 
nor  can  we  say  that  the  switching  crew,  In 
view  of  all  the  circumstances,  was  warrant- 
ed In  restoring  the  cars  to  the  train  without 
warning  to  the  trainmen.  The  proper  inter- 
pretation of  rale  26  does  not  seem  to  us  to 
be  the  one  contended  for  by  defendant,  nor, 
as  we  have  seen,  is  it  the  Interpretation 
given  to  it  by  some  at  least  of  Its  superior 
agents.  We  conclude  there  was  testimony 
from  which  the  jury  had  the  right  to  find 
that  the  switching  crew  were  negligent,  and 
that  their  negligence  contributed  to  the 
plaintiff's  injury.  We  come,  then,  to  the 
questions  which  involve  the  meaning  and 
the  validity  of  Act  No.  104,  of  the  PubUc 
Acts  of  1900,  which  is  here  set  out: 

"An  act  to  prescribe  the  liability  of  common 
carrier  railroad  companies  to  their  em- 
ployes. 

"The  people  ot  the  state  ot  Michigan  en- 
act: 

"Section  1.  Every  common  carrier  railroad 
company  in  this  state  shall  be  liable  to  aoy 
of  Its  wploy^,  or.  In  case  of  his  death,  to 
his  personal  represratative  for  the  benefit 
of  his  widow  and  children.  If  any ;  If  none, 
then  for  bis  parents;  If  none,  then  for  his 
next  of  kin,  for  all  damages  which  may  re- 
sult from  the  negligence  of  any  such  rail- 
road company  or  from  the  negligence  of  any 


of  Its  Mlcers, '  agnts  or  raq^oyfis,  or  by 
reasw  of  any  defect  or  insoffldency  due  to 
the  n^lgence  of  any  such  common  carrier 
railroad  company  In  its  cars,  engines,  ap- 
plianoM,  machinery,  track,  road  bed,  works, 
boats,  wharves,  coal  docks  or  other  equip- 
ment 

"Sec  2.  In  all  actions  hereafter  brought 
against  any  such  common  carrier  railroad 
company  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages 
for  personal  injury  to  an  employe,  or  where 
such  injuries  have  resulted  In  his  deatli,  the 
fiu±  that  the  employe  may  have  been  guilty  itf 
contributory  negligence  shall  not  bars  recov- 
ery: Provided,  that  the  negligence  <tf  such 
employe  was  of  a  lesser  degree  than  the  neg- 
ligence of  such  company,  Its  officers,  agents 
or  employes:  Provided  further,  that  no  such 
ouploye  who  may  be  injured  or  killed  shall 
be  held  to  have  been  guilty  of  cmitrlhntory 
negllgoice  in  any  case  vhen  the  violation 
by  such  common  carrier  railroad  company 
of  any  statute  enacted  for  the  safety  of  em- 
ployes contributed  to  the  injury  of  such  em- 
ploye, and  such  employe  shall  not  be  held 
to  have  assumed  the  risk  of  his  employment 
in  any  case  where  the  violation  by  such 
common  carrior  of  any  statute  enacted  for 
the  safety  <tf  employes  contributed  to  the 
injury  or  death  of  such  employe. 

"Sec.  8.  The  words  'railroad  company,*  as 
used  in  this  act  shall  be  taken  fo  embrace 
any  company,  association,  corporation,  <a 
person  managing,  maintalidng,  operating,  or 
tn  possession  of  a  common  carrter  railroad 
in  whole  or  In  part  within  this  state,  wheth- 
er as  owner,  contractor,  lessee  mortgagee, 
trustee  assignee  or  recover. 

"See.  4.  No  contract  of  employment  Insur- 
ance, relief  benefit  or  indemnity  for  injury 
or  death  entored  into  by  or  on  behalf  at  any 
employe,  nor  the  acceptance  of  any  such  in- 
surance relltf  benefit  or  indemnity  by  the 
person  entitled  thereto,  shall  constltnte  any 
bar  or  defense  to  any  action  brought  to  r^ 
cow  damages  for  personal  injuries  to,  or 
death  of  such  employe:  Provided,  however, 
that  upon  the  trial  of  such  action,  tbe  de- 
fendant may  set  off  therein  any  sum  It  has 
contributed  toward  any  such  insurance,  re- 
lief benefit  or  Indwnnity  that  may  have  been 
paid  to  the  injured  employe,  or,  in  case 
his  death,  to  his  pmtmal  rq)re8entatlv& 

"Sec.  6.  No  actlffli  shall  be  maintained  un- 
der this  act  unless  commenced  within  two 
years  from  the  time  the  cause  of  action  ac- 
crued. 

"Sec.  &  Nothing  In  this  act  shaU  be  held 
to  limit  the  duty  of  common  carrior  railroad 
companies,  or  Inqiair  the  r^ts  of  their  em- 
ployes under  existing  laws  ot  the  state. 

"Sec.  7.  The  provisions  ef  this  act  shall 
not  apply  to  employes  working  in  shops  or 
offices. 

"Approved  May  19,  lOOft." 

It  is  contended  that  the  statute  violates 
section  16  of  article  2  of  the  Constitution 
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of  IflfMgiin,  wblch  prohibits  deprlTlng  any 
person  ot  lUe,  liberty,  or  prop^ty  without 
doe  procesB  ot  law,  and  that  It  violates  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  which  contains  a  like 
proTisloQ  addressed  to  the  states,  and  the 
further  one  tliat  no  state  shall  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws. 

Counsel  for  appellant.  In  addition  to  briefs 
filed  in  the  case  at  bar,  hare  also  prepared 
briefe  in  the  case  of  Femette  r.  Pere  Mar- 
onette  Bailroad  Co,  189  N.  W.  — ;  pending 
in  this  court  Elaborate  briefs  have  been 
furnished  by  other  counsel  in  two  other 
pending  cases  involTlng  the  validity  of  the 
ict  in  question,  and  the  court  has  heard  In 
this  and  other  cases  oral  arguments  of  coun- 
sel. The  questions  presented  are  important, 
since  to  wholly  sustain  the  contentions  of 
appellant  will  require  vfi  to  declare  the  leg- 
islation to  be  wholly  void,  a  declaration 
which  ought  not  to  be  made  unless  the 
court  is  fully  satisfied  that  by  no  reasonable 
constmctlonB  of  Its  provisions  may  the  act 
be  given  a  meaning  and  efTect  within  con- 
stitutional restrlctloDS.  It  must  be  clear 
that  the  Legislature  has  exceeded  Its  con- 
stitutional powers,  or  else  the  act  must  be 
sustained.  The  Constitution  of  this  state 
proTldea,  as  earlier  Constitutions  of  the  state 
have  provided,  that:  "The  common  law 
and  the  statute  laws  now  In  force,  not  re- 
pugnant to  this  Constitution,  shall  remain  In 
force  until  they  expire  by  their  own  limita- 
tions, or  are  altered  or  repealed."  Schedule, 
I  1.  Two  doctrines  of  the  common  law 
adopted  in  this  state  particularly  applied  in 
actions  for  pnsonal  injuries  are,  first,  that 
no  recovery  can  be  had  for  the  results  ot 
another's  negUgmt  conduct  if  the  person  in- 
jured, by  his  own  negllgmce,  contributed  to 
his  own  injury;  and,  second,  that  one  enter- 
ing into  an  employment  assumes  the  obvious 
and  usual  risks  of  the  employment,  among 
which  is  the  risk  that  an  injury  may  be 
received  on  account  of  the  negligence  of 
other  employtis  engaged  In  the  same  general 
enployment. 

[4]  An  esi^tlon  to  the  cases  in  which  the 
last-mentioned  doctrine  can  be  applied  has 
been  made  by  this  court  by  excluding  those 
cases  in  which  It  appeared  that  the  Injury 
grew  out  ot  the  violation  by  the  employer  of 
a  statute  enacted  for  the  safety  of  the  em- 
ptoyfi,  in  which  excluded  cases  the  rule  is 
that  the  employ^  is  not  held  to  have  assumed 
the  risk  arising  from  the  violation  of  the 
statute  by  the  employer.  Sipes  v.  Michigan 
Standi  Co.,  187  Mich.  288,  100  N.  W.  447. 
It  was  also  a  rule  of  the  common  law  that, 
if  the  plalntUf  in  an  action  for  negligent  In- 
jury dies,  the  right  ot  action  dies  with  hlu, 
and,  it  suit  has  been  begun,  the  suit  abates 
by  his  death.  The  common  law  has  been 
altered  by  Uie  Legislature  by  provisions 
which  remove  certain  disabilities  arising  at 
ctHumott  law  after  salt  la  b^^un.  Provlsicai 
188N.W^-28 


is  made  for  the  survival  ot  actions  which 
at  common  law  abated  by  the  death  of  a 
party  thereto,  among  them  actions  for  neg- 
ligent injuries  to  persons,  and  such  a  pro- 
vision was  held  to  be  e<;^valent  to  saying 
that  a  personal  representative  of  the  party 
might  bring  and  defend  such  an  action.  S 
Comp.  Jaws,  ||  10,113,  10,117,  10,118.  Rog. 
ers  V.  WIndoes,  48  Mich.  628.  12  N.  W.  882 ; 
Norrls  V.  Judge,  100  Mich.  26G,  68  N.  W. 
100&  In  addition,  provision  has  been  made 
by  the  Legislature  fpr  actions  by  represen- ' 
tatlves  of  persons  killed  by  wrongful  act, 
neglect  or  default  In  cases  where,  if  death 
had  not  resulted,  the  person  injured  might 
have  maintained  an  action  for  his  damages. 
8  Comp.  Laws,  IS  10,427,  10,428.  It  may  be 
said  generally  that  the  measure  of  the  dam- 
ages recoverable  under  these  provisions  ttf 
the  statutes  is  not  the  same.  Under  the 
law  last  above  referred  to,  the  recoverable 
damages  are  expressly  limited  to  the  pecun- 
iary injury  suffered  by  those  made  by  tlie 
statute  benefldarlea  of  the  action  and  of  its 
results. 

[B]  Act  No.  104,  PubUc  Acts  of  1909,  is 
not  an  amendment  of  any  other  statute.  It 
alters  the  rules  of  the  common  law  with  re- 
spect to  a  single  class  of  ranployers  and 
employes.  As  to  all  other  employers  and 
their  servants,  whether  in  like  or  In  other 
circumstances,  those  rules  remain  unaltered. 
Defendant  Introduced  testimony  to  prove 
that  prtvate  railroads  are  operated  In  tills 
state,  using  cars  and  locomotives,  empltqrlng 
engineers,  firemen,  conductors,  and  brake- 
men,  but  transporting  neither  passengers  nor 
freight  for  the  public  or  for  any  but  the 
owners  of  the  roads.  And  it  Is  contended 
that  the  act  of  th<a  L^Ialature  In  question 
here  violates  the  constitutional  restrictions 
upon  leglslattou  which  have  been  referred  to 
because  It  arbitrarily  places  upon  common 
carrier  railroads  a  burden,  and  makes  th^ 
exertional  and  disfavored  creatures  iu  law, 
and  arbitrarily  favors  and  relieves  ttom 
disabilities  the  employes  of  such  railroads; 
thus  denying  to  defendant  the  equal  protec- 
tion of  the  laws,  and  abridging  the  rights, 
prlvll^es,  and  immunities  ot  common  car- 
rier railroads.  It  Is  a  part  of  the  conten- 
tion in  this  behalf  that  section  4  of  the  act 
takes  away  from  such  companies  the  right 
and  privilege  of  freely  contracting  with 
employes. 

All  who  pursue  the  business  of  carrying 
passengers  or  goods  or  information,  for  hire, 
for  the  public  generally,  railroad  companies, 
express  companies,  tel^;rapb  companies,  tele- 
phone companies,  street  car  companies,  own- 
ers and  operators  of  omnibuses,  cabs,  car- 
riages, carts,  drays,  trucks,  sleds,  boats,  are 
common  carriers.  For  the  purposes  of  the 
act  in  question,  the  L^Islature  has  sli^led 
out  comm(m  carrier  railroads.  It  has  im- 
posed  upon  them  liability  to  employes  dif- 
ferent from  that  Imposed  by  law  upon  other 
conmi(Hi  carriers  and  upon  employen  geaae- 
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ally  In  favor  ot  tbelr  vmiAoyeBt  wbo  Oaa 
enjoy  privileges  which  the  law  denies  to 
eiqployte  of  other  common  carriers  and  eta- 
ployta  generally.  That  Uie  legislation  la  dls* 
criminatory  Is  plaint  May  it  stand  In  the 
&Ge  of  the  prohibition  Malnst  nnegnal  laws 
in  the  federal  Constltntlffli?  That  depends, 
first,  upon  whether  the  <!lasiriflcatlon  made 
by  the  Legislature  Is  an  arUtrary  or  is  a 
reasonable  one,  warranted  by  propriety  or 
by  necessity;  second,  upon  wbetber  there 
has  been  an  unlawful  Infringement  of  the 
right  of  common  carrier  railroads  to  make 
contracts  with  their  servants. 

It  is  not  beyond  the  power  of  the  Legisla- 
ture of  a  state  to  classify  the  subjects  of 
its  laws,  and  to  make  provisions  applicable 
to  one  class  of  subjects  which  have  no  ap- 
plication to  another  class.  It  is  unnecessa- 
ry for  us  to  decide  for  ourselves  whether 
the  act  in  question  offends  against  the  Con- 
stitution of  the  United  States,  as  it  Is  con- 
tended that  it  does,  because  the  federal  Su- 
preme Court,  the  Judgments  of  which  upon 
such  questions  are  final  and  binding  upon  the 
courts  of  the  states,  has  determined  the 
question  adversely  to  appellant  A  brief 
review  of  some  of  the  decisions  of  that  court 
^uchlog  the  general  subject  will  be  of  serv- 
ice. 

The  federal  statute  of  1906  (Act  June  11, 
1906^  c.  3073,  34  <Stat  232  [U.  S.  Comp. 
SL  Supp.  1911,  p.  1316])  applied  to  every 
common  carrier  engaged  in  interstate  com- 
merce, in  commerce  in  the  territories  and 
the  District  of  Columbia,  and  the  first 
section  of  the  -act  was  not  otherwise  unlike 
the  first  section  of  the  Michigan  statute. 
By  a  divided  court  it  was  held  (Employer's 
UablUty  Gases,  207  U.  S.  468,  28  Sup.  Ct 
141,  52  L.  Ed.  297)  that  the  act  waa  nneonstl- 
tutional  as  applied  to  commerce  among  the 
sevoal  states,  because  providing  that  in  such 
service  the  common  carrier  should  be  liable 
to  any  of  Its.  employte.  The  act  waa  con* 
Btrued  by  the  majority  of  the  Jn^^a  to  mean 
any  employ4,  whether  employed  In  interstate 
or  in  Intrastate  bnslnesa  of  the  corporatlott. 
In  £1  Paso  &  N.  El  By.  Ca  Gutierrez  21S 
U.  S.  87,  SO  Snp,  Gt  21,  64  L.  Ed.  106,  the 
eonrt  bad  before  it  a  Jndgmoit  of  the  Su- 
preme Court  of  the  state  of  Texas,  which 
sustained  the  federal  act  as  applied  to  com- 
merce in  the  territories.  The  judgment  was 
affirmed.  The  act,  as  applied  to  commerce 
In  the  District  <tf  Columbia,  iraa  sustained 
by  the  Gonrt  of  Appeals  ia  the  Dlstzlct  In 
Hyde  T.  Southern  i^.  Co.,  81  App.  (D.  C.) 
466,  In  an  oplnlcm  referred  to  with  approval 
by  the  Snprome  Court  (tf  the  United  States. 
El  Paso  &  N.  E.  By.  Co.  V.  Gutierrez,  supra. 
In  1908  the  act  of  Congress  of  1906  was  re- 
pealed, and  in  place  (HT  tt  the  Congreas  en- 
acted a  similar  law  approved  April  2%  1906 
(85  Stat  66,  c.  149  [U.  S.  Comp.  St  Supp. 
1911,  p.  1822]),  which  reads  as  follows: 


"An  act  relating  to  the  liability  of  common 
carriers  by  railroad  to  Quir  employte  In 
certain  cases. 

"Be  it  enacted  by  the  Senate  and  House  of 
Bepresentatives  of  the  United  States  of 
America  in  Congress  assembled,  that  every 
common  carrier  by  railroad  while  engaging 
in  commerce  between  any  of  the  several 
states  or  territories,  or  between  any  of 
the  states  and  territories,  or  between  the  Dis- 
trict of  Columbia  and  any  of  the  states  or 
territories,  or  between  the  District  of  Colnm- 
bia  or  any  of  the  states  or  territories  and 
any  foreign  nation  or  nations,  shall  be  liable 
in  damages  to  any  person  suffering  Injury 
while  he  is  employed  by  such  carrier  in 
such  commerce,  or,  in  case  of  the  death  of 
such  employ^,  to  ills  or  her  personal  rep- 
resentative, for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ploy6;  and,  if  none, -then  of  such  employe's 
parents;  and,  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employs,  for-  such 
injury  or  death  resulting  in  whole  or  in  part 
from  tlie  negligence  of  any  of  the  officers, 
agents,  or  employ^  of  such  carrier,  or  by 
reason  of  any  defect  or  insufficiency,  due 
to  its  negligence,  in  its  cars,  engines,  appli- 
ances, maclilnery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment 

"Sec  2.  ThBt  every  common  carrier  by 
railroad  in  the  territories,  the  District  of 
Columbia,  the  Panama  Canal  zone,  or  other 
possessions  of  the  United  States  shall  be 
liable  in  damages  to  any  person  suffering 
injury  wliile  he  is  employed  by  such  carri- 
er in  any  of  said  Jurisdictions,  or,  in  case  of 
the  death  of  such  employ^,  to  his  or  her  per- 
sonal repreaentative,  for  tlw  benefit  of  the  ear- 
vlving  widow  or  husband  and  children  of 
such  employ^;  and,  if  none^  thai  of  sach 
employe's  parents ;  and,  if  ncme,  then  of  the 
next  of  kin  depraident  upon  soch  employft, 
for  such  injury  or  death  resulting  in  whole 
f»  In  part  from  the  ne^lg^ice  of  any  of  the 
officers,  agents,  or  employte  of  such  carrier, 
or  by  reason  of  any  defect  or  Insnffldeocy, 
doe  to  Its  n^illgenc^  In  its  cars,  engines,, 
appliances;  machlneiT,  trade,  roadbed,  ^rks, 
boats,  wharves,  or  other  equipment 

"Sec  8.  That  in  all  actions  hereafter 
brought  against  any  such  common  carrier  by 
railroad  nndor  or  by  Tirtue  ef  any  of  the 
provisions  of  this  act  to  reeoro  damages  for 
personal  injuries  to  an  employe,  or  where 
such  injuries  have  resulted  in  his  death,  the 
fact  that  the  onployC  may  have  been  giillty 
of  contributory  negligence  shall  not  bar  a 
recovery,  but  the  damagea  shall  be  dtndnlsfa- 
ed  by  the  Jury  In  {HroporOon  to  the  amoQiit 
of  negligence  attrlbntable  to  such  onploye. 
Provided,  that  no  such  employ^  who  may  be 
injured  or  kUled  shall  be  faeUt  to  have  been 
guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carri- 
er of  any  statute  enacted  for  the  safety  of 
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employes  contributed  to  the  Injury  or  death 
of  such  employe. 

"Sec.  4.  That  In  any  action  brought  against 
any  common  carrier  under  or  by  virtue  of 
any  of  the  proTislona  of  this  act  to  recover 
damages  for  injuries  to,  or  the  death  of, 
any  of  its  employee,  such  employe  shall  not 
be  held  to  have  assumed  the  risks  of  his  em- 
ployment in  any  cose  where  the  violation  by 
such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employes  contributed  to 
the  injury  or  death  of  such  employe. 

"Sec  6.  That  any  contract,  rule,  regula- 
tion, or  device  whatsoever,  the  purpose  or 
int^t  of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  Itself  from  any 
llabllil^  created  by  this  act,  shall  to  that 
extent  be  void:  Provided,  that  in  any  action 
brought  against  any  sndi  common  carrier 
under  or  by  virtue  of  any  of  the  provlsio'ns 
of  this  act,  such  common  carrier  may  set 
off  therein  any  sum  it  has  contributed  or 
paid  to  any  insurance,  relief  benefit,  or  in- 
demnity that  may  have  been  paid  to  the  In- 
jured employe  or  the  person  entitled  thereto 
on  account  nf  the  injury  or  death  for 
which  said  action  was  brought 

"Sec.  6.  Tliat  no  action  shall  be  maintain- 
ed under  this  act  unless  comm^ced  within 
two  years  from  the  day  the  cause  of  acticoi 
accrued. 

"Sec  7.  That  the  term  'common  carrier' 
as  used  in  this  act  shall  include  the  receiver 
or  receivers  or  oth^  p^sons  or  corpora- 
tions diarged  with  the  duty  of  the  manage- 
ment and  apexRtion  ct  the  bnlness  of  a 
commcm  carrier. 

"Sec:  a  That  nothing  in  this  act  shall  be 
held  to  limit  the  duty  or  liability  of  common 
carries  or  to  impair  tlie  rights  of  their  em* 
t^oytis  under  any  other  act  or  acts  of  Con- 
gress,  or  to  (Ufeet  the  prosecution  of  any 
pendUig  proceeding  or  right  of  action  under 
tlie  act  of  Congress  entitled  'An  act  relating 
to  liability  of  common  carriers  in  the  Dis- 
trict of  Columbia  and  Territories,  and  to 
common  carriers  engaged  in  commerce  be- 
tween the  states  and  between  the  states  and 
for^gn  uatloiiB  to  their  unployes*  approved 
June  deT«Dtli,  idiiietsen  bnndred  and  alz." 

^nils  act  was  before  the  court  In  various 
caaes  rtferred  to  In  the  rc^rts  as  Second 
Smidoyer^  UablUty  Gases.  228  U.  S.  1,  82 
Sup.  CL  169,  56  Zi.  Bd.  327.  Those  portioDS 
of  the  unanimous  opinion  of  the  court  which 
dlacnss  questions  presented  by  the  record  be- 
fore us  are  here  repeated: 

"We  come,  then,  to  Inanlre  whettiw  Oon- 
grees  has  exceeded  Its  power  In  that  regard 
by  prescribtng  the  regulations  embodied  in 
the  present  act  It  Is  objected  that  It  has 
(1)  because  the  abrogation  of  the  f^w-serv- 
ant  rule,  the  extension  of  the  carrier's  11a- 
Ullty  to  cases  of  death,  and  the  restriction 
of  tbe  d^^iises  of  contributory  negligence 
and  assumption  of  risk  have  no  tendency  to 
promote  tbe  safety  of  the  employes  or  to 


advance  the  commerce  In  which  they  are  en- 
gaged; (2)  because  the  liability  Imposed  for 
Injuries  sustained  by  one  employe  through 
the  Diligence  of  another,  although  confined 
to  instances  where  the  Injured  employs  is 
engaged  in  interstate  commerce.  Is  not  con- 
fined to  instances  where  both  employes  are 
80  engaged;  and  (3)  because  the  act  offends 
against  the  fifth  amendment  to  the  Constitu- 
tion (a)  by  unwarrantably  Interfering  with 
the  liberty  of  contract,  and  (b)  by  arbitrarily 
placing  all  employers  engaged  In  Interstate 
commerce  by  railroad  in  a  disfavored  class 
and  all  their  employes  engaged  in  such  coior 
merce  In  a  favored  class. 

"Briefly  stated,  the  departures  from  the 
common  law  made  by  the  portions  of  tbe 
act  against  which  the  first  objection  Is  level- 
ed are  these:  (a)  The  rule  that  the  negli- 
gence of  one  employe  resulting  in  injury  to 
another  was  not  to  be  attributed  to  their 
common  employer  is  displaced  by  a  rule  im- 
posing upon  the  employer  responsibility  for 
such  an  injury,  as  was  done  at  common  law 
when  the  Injured  person  was  not  an  em- 
ploye; (b)  the  rule  exonerating  an  employer 
from  liability  for  injury  sustained  by  an 
employe  through  the  concurring  negligence 
of  the  employer  and  the  employe  is  abrogat- 
ed in  all  Instances  where  the  employer's 
violation  of  a  statute  enacted  for  the  safety 
of  his  employes  contributes  to  the  Injury, 
and  In  other  instances  Is  displaced  by  the 
rule  of  comparative  negligence,  whereby  the 
exoneration  is  only  from  a  proportional  part 
of  the  damages  corresi>onding  to  the  amount 
of  negligence  attributable  to  the  employe; 
(c)  the  rale  that  an  employe  was  deemed  to 
assume  the  risk  of  Injury,  even  If  due  to  the 
employer's  negligence,  where  the  employe  vol- 
untarily entered  or  remained  In  the  service 
with  an  actual  or  presumed  knowledge  of 
the  conditions  out  of  wMcii  the  risk  arose, 
is  abrogated  in  all  instances  where  the  em- 
ployer's violation  of  a  statute,  enacted  for 
the  safety  of  his  employes  contributed  to 
the  Injury;  and  (d)  the  rule  denying  a  right 
of  action  for  the  death  of  one  person  caused 
by  the  wrongful  act  or  n^ect  of  another  Is 
displaced  by  a  rule  vesting  sndi  a  rig^t  of 
action  in  the  personal  representatlTes  of  the 
deceased  tor  the  benefit  of  designated  rela- 
tives. 

"Of  tbe  objection  to  these  dianges  it  is 
enough  to  observe : 

''First  *A  persiHi  bas  no  property,  no  vest- 
ed interest.  In  any  rule  ot  the  commtm  law. 
That  is  only  one  of  tbe  forms  of  municipal 
law,  and  Is  no  more  sacred  than  any  other. 
Rights  of  proper^  which  have  been  created 
by  the  common  law  cannot  be  taken  away 
without  due  inticess;  but  tbe  law  itself,  as 
a  rule  of  conduct  may  be  changed  at  the  vrlll 
*  *  *  of  tbe  Legislature  unless  prevent- 
ed by  constttuttonal  limitations.  Indeed,  the 
great  office  of  statutes  Is  to  rennedy  defects 
In  the  common  law  as  they  are  developed,  and 
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to  adapt  It  to  tbe  dianges  of  time  and  dr- 
ctuustaucea.*  Munn  t.  nUnols,  94  U.  S.  113, 
134  [24  L.  Ed.  77] ;  Martin  v.  Pittsburg  ft 
Lake  Brie  B.  R.  Co.,  203  U.  S.  284,  294  [27 
Sup.  Gt  100,  61  L.  Ed.  184,  8  Ann.  Gas.  87]; 
Tbe  Lottawanna,  21  Wall.  55S,  577  [22  L. 
Ed.  654];  Western  Union  Telegraph  Co.  t. 
Commercial  MUIing  Co.,  218  U.  S.  406,  417 
[81  Sop.  a.  S9.  64  li.  Ed.  1088,  36  L.  B.  A, 
(N.  S.)  220.  21  Ann.  Caa.  810]. 

"SeccMtd.  Tbe  natural  tendency  of  tbe 
changes  described  la  to  Impel  the  carriers 
to  AVfAi  or  preToit  tbe  n^I^ent  acts  and 
omissions  which  are  made  the  bases  of  the 
rights  of  recoTeE?  which  the  statate  creates 
and  defines;  and,  as  whatever  makes  for 
that  end  temds  to  promote  fbe  safety  of  the 
employes  and  to  advance  the  commerce  In 
which  they  are  engaged,  we  entertain  no 
donbt  that  In  making  thine  -  changes  Con- 
gress acted  within  the  llmlfaa  of  the  discre- 
tion confided  to  it  by  tiie  Constltntlon.  Lot- 
tery Case,  188  n.  S.  321,  863,  866  [28  Sup. 
Ot  321,  47  H  Ed.  482];  Atlantic  Coast  Une 
B.  B.  Co.  v.  Biverslde  Mills,  218  U.  S.  186, 
203  [81  Sup.  Ct.  164,  65  U  Bd.  1A7,  81  L. 
B.  A.  (N.  S.)  7]. 

*'We  are  not  onmindfol  that  that  end  was 
bdng  measurably  attained  through  the  re- 
medial legislation  of  the  several  states,  but 
that  legislation  has  been  far  from  uniform, 
and  it  undoubtedly  rested  with  Congress  to 
d^srmlne  whether  a  national  law,  operat- 
ing uniformly  In  all  the  states  upon  all  car- 
riers railroad  engaged  in  Interstate  com- 
merce would  better  subserve  the  needs  of 
that  commerce.  The  Lottawanna,  21  Wall. 
668,  681.  682  [22  L.  Ed.  664]:  Baltimore  & 
Ohio  B.  B.  V.  Baugh.  148  U.  8.  368,  378,  379 
C18  Sup.  Ct  914.  37  U  Ed.  772]. 

"The  second  objection  proceeds  upon  the 
theory  that,  even  although  Congress  has 
power  to  regulate  the  liability  of  a  carrier 
for  injuries  sustained  by  one  employe  through 
the  negligence  of  another  where  all  are  en- 
gaged in  interstate  commerce,  that  power 
does  not  embrace  instances  where  tbe  n^- 
llgent  employe  is  raigaged  in  Intrastate  com- 
merce. But  this  is  a  mistaken  theory,  in 
that  it  treats  the  source  of  the  hijury,  rath- 
er than  its  effect  upon  interstate  commerce, 
as  the  criterion  of  congressional  power.  As 
was  said  In  Southern  Railway  Co.  v.  United 
States,  222  U.  8.  20,  27  [32  Sup.  Ct  2,  06 
Lu  Ed.  72],  that  power  is  plenary,  and  com- 
petently may  be  exerted  to  secure  the  safe- 
ty of  Interstate  transportation  and  of  those 
who  are  employed  therein,  no  matter  what 
the  source  of  tbe  dangers  which  threaten  it. 
Tbe  present  act,  unlike  tbe  one  condemned  In 
Employer's  Liability  Cases,  207  U.  S.  463  [28 
Sup.  Ct  141,  52  L.  Ed.  297],  deals  only  with 
the  liability  of  a  carrier  ei^aged  In  .Inter- 
state commerce  for  Injuries  sustained  by  its 
^ploytfs  while  engaged  in  such  commerce. 
And,  this  being  so,  It  Is  not  a  valid  objection 
that  the  act  embraces  Instances  where  the 


causal  negligence  is  that  of  an  employ^  en- 
gaged In  Intrastate  commerce ;  for  audi  n^- 
llgence,  when  operating  Injuriously  upon 
an  employe  engaged  In  Interstate  commerce, 
has  the  same  effect  upon  that  commerce  as  if 
tbe  negligent  employe  were  also  engaged 
therein. 

"Next  in  order  is  the  objection  that  the 
provision  In  section  0,  declaring  void  any 
contract,  rule,  regulation,  or  device,  the  pur- 
pose or  Intent  of  which  is  to  enable  a  car- 
rier to  exempt  itself  from  the  liability  which 
the  act  creates.  Is  repugnant  to  tbe  fifth 
amendment  to  the  Constitution  as  an  unwar- 
ranted interference  with  tbe  liberty  of  con- 
tract' But  of  this  it  suffices  to  say,  in  view 
of  our  rec^t  decisions  In  Chicago,  Burling- 
ton &  Quincy  Railroad  Go.  v.  McOulre,  219 
U.  S.  649  [31  Sup.  Ct.  259,  55  L.  Ed.  328], 
Aitlantic  Coast  Une  Railroad  Co.  v.  Biver- 
slde Mills,  219  U.  S.  186  [81  Sup.  Ct.  164. 
66  L.  Ed.  167,  31  L.  R.  A.  (X.  S.)  7].  and 
Baltimore  ft  Oblo  Bailroad  Co.  t.  Interstate 
Commerce  Gonunlsslon.  221  U.  S.  612  [81 
Sup.  Ct  621,  66  L.  Ed.  878],  that  if  Con- 
gma  possesses  the  power  to  inuKwe  that  li- 
ability, whldi  we  here  hold  that  it  doee  it 
also  possesses  the  power  to  insure  Its  efficacy 
by  prohibiting  any  contract,  role^  regula- 
tion, or  device  in  evasion  of  it 

"ComtDg  to  the  anestion  of  classlfleatiim, 
it  is  true  that  tbe  liability  which  tbe  act 
creates  is  imposed  only  on  Interstate  car- 
riers railroad,  although  there  are  other 
inteOBtate  carriers,  and  is  Imposed  for  the 
boieflt  of  aU  empioyea  of  snch  carriers  by 
railroad  who  are  employed  in  interstate 
commerce,  although  some  are  not  subjected 
to  the  peculiar  hazards  Incident  to  the  op- 
eration of  trains  or  to  hazards  that  diifer 
from  those  to  which  other  employes  in  such 
commerce  not  within  the  act  are  exposed. 
But  it  does  not  follow  that  this  dassiflcatlon 
is  violative  of  the  'due  process  of  law* 
clause  of  the  fifth  amendment  Even  if  It  be 
assumed  that  that  clause  la  equivalent  to  the 
'equal  protection  of  the  laws*  clause  of  the 
fourteenth  amendment,  which  is  the  most 
that  can  be  claimed  for  it  here,  it  does  not 
take  from  Congress  the  power  to  classify, 
nor  does  it  condemn  exertions  of  tliat  power 
merely  because  they  occasion  some  Inequali- 
ties. On  the  contrary,  it  admits  of  the  ex- 
ercise of  a  wide  discretion  in  classifying 
according  to  general,  rather  than  minute, 
difitinctionB,  and  condemns  what  Is  done  only 
when  it  is  without  any  reasonable  basis,  and 
therefore  is  purely  arbitrary.  Llndsley  t. 
Carbonic  Qas  Co.,  220  U.  S.  61,  78  [31  Sup. 
Ct  337,  65  L.  Ed.  869,  Ann.  Gas.  1912C^  160]. 
Tested  by  these  standards,  this  classification 
Is  not  objectionable.  Like  classifications  of 
railroad  carriers  and  employes  for  like  pur- 
poses, when  assailed  under  the  equal  pro- 
tection clause,  have  been  sustained  by  re- 
peated decisions  of  this  court  Missouri  Pa- 
cific Railway  Co.  y.  Mackey,  127  U.  &  205 
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[8  Snp-  Ct.  1161,  32  L.  Ed.  107];  LonlsrUIe 
ft  NashTiUe  Railroad  Co.  t.  Melton,  218  U. 
S.  30  [SO  Sap.  Ct  676,  54  L.  Ed.  921] ;  Mo- 
bile; Jat^Bon  &  Kansas  City  Railroad  Go.  t. 
Tnrnimeed.  21»  C.  S.  85  [31  Sup.  Ct  136, 
55  L.  Ed.  78.  32  L.  B.  A.  (N.  S.)  226,  Ann. 
Cas.  iai2A.  46S1.  It  foUows  tbat  the  an- 
swer to  the  second  of  the  questions  before 
stated  must  be  that  Congress  has  not  ex- 
ceeded tts  power  bf  preearihlns  the  reguU- 
ticms  onbodied  in  the  present  act** 

In  St  Louis,  I.  ]£  ft  8.  R]r.  Co.  t.  Oonley, 
187  Fed.  949, 110  0.  a  A.  97,  the  federal  act 
of  1908  was  ocmsldered.  It  was  nrged  against 
Its  validity  that  It  sought  to  deprive  the  de- 
fendant railroad  company  of  the  liberty  and 
privilege  of  making  contracts  with  its  em- 
ployte,  and  to  impose  np<m  it  liabilities  that 
were  unreasonably  and  not  within  the  terms 
of  its  contracts  with  its  employte,  and  there- 
by to  deprire  it  of  its  libeily  to  make  con- 
tracts and  of  its  iffoperty  wUbont  due  pro- 
cess of  law.  This  ctmtoitlon  was  orerroled 
npon  the  authority'  of  Allgeyra  v.  Louisiana, 
166  U.  &  em,  17  Sup.  Ot  427,  41  U  Ed.  882» 
Hallway  Oo.  t.  McOuire,  210  U.  8.  549,  81 
Snp.  Ct  260,  55  U  Ed.  328,  and  other  cases, 
the  court  saying:  "The  primary  object  of 
the  act  was  to  promote  the  safety  of  em- 
ploye of  railroada  while  actively  engaged  in 
the  moTonent  of  Interstate  commerce,  and 
is  well  calculated  to  snbserre  the  interests 
of  Bucb  commerce  by  affording  such  protec- 
tion; there  being,  as  It  seems  to  us,  a  sub- 
stantial connection  between  the  object  sought 
to  be  attained  by  the  act  and  the  means  pro- 
Tided  to  accomplish  that  object"  By  way 
of  lUnstratlon  It  Is  said:  "Thus,  if  Congress 
may  require  the  use  of  safety  appliances,  it 
may  jvohlblt  agreements  to  dispense  with 
tbenL  If  It  may  restrict  employment  in  any 
service  to  eight  boars  a  day,  It  may  make 
contracts  for  longer  service  nnlawfal.  The 
nile  is,  where  the  regnlatlon  Is  valld-^tbat  Is, 
not  being  arbitrary  or  unrelated  to  a  pvoper 
parpoee — Congress  may  prevent  it  from  be- 
ing nullified  by  prohibitive  contracts.  In  all 
mich  cases  of  Interference  with  the  right  to 
contract,  it  has  been  held  to  be  'Incidental 
to  the  main  object  of  the  regulation,  and,  if 
tbe  power  exists  to  accomplish  the  latter,  the 
interference  Is  Justlfled  as  an  aid  to  Its  ex- 
ercise' "—citing  Holden  v.  Hardy,  169  U.  8. 
366,  18  Sup.  Ct  383,  42  L.  Ed.  780.  The 
foarteoith  amendment  to  tbe  federal  Con- 
stitution is  addressed  to  the  states,  and  not 
to  the  Congress.  The  foregoing  cases  are 
not  authority  precisely  sustaining  the  valid- 
ity of  the  act  In  question,  although  the  rea- 
soning Indulged  is  appropriate  to  the  precise 
questions  presoited  here.  But  the  iseclse 
questions  here  Involved  have  been  determin- 
ed by  the  same  court  In  favor  of  the  validity 
of  the  legislation. 

[i]  In  Mobile,  etc,  R.  Co.  v,  Tumlpseed, 
2ia  n.  S.  35,  31  Sup.  Ct  136,  55  L.  Ed.  78, 
32  L  B.  A.  (N.  S.)  226,  Ann.  Cas.  1012A,  463, 


there  was  involved  a  statute  of  the  state  of 
Mississippi  and  a  portion  of  the  Constltatlon 
of  that  staty  and  it  was  claimed  that,  as 
construed  by  ttie  Supreme  Court  of  Bflssls- 
slp^  the  statate  (section  8650  of  the  Code) 
violated  ttie  fourteenth  amendmoit,  became 
it  denied  to  railroad  corporatfons  the  equal 
^otection  of  the  laws.  The  statute,  fol- 
lowing the  Gtmstitntlon  of  the  states  abrogab* 
ed  the  common-law  fellow-servant  rule  as  to 
every  employ  of  a  railroad  corporation.  It 
was  urged  that  this  legislaticui,  apiaicable 
only  to  emiAoyte  of  a  railroad  company,  was. 
arUtrary.  and  in  denial  of  eqiutl  protection 
of  law,  unless  limited  In  its  to  em- 

ployte  Imperiled  the  hasardons  business 
of  operating  railroad  trains  or  engines,  and 
that  the  Mississippi  Suiff^ne  Court  had  In 
prior  cases  so  defined  and  construed  tbe  leg- 
islation. Ballard  v.  Cotton  Oil  Co.,  81  Miss. 
532,  84  South.  688,62LwB.A.407,  96Am. 
St  ReiK  476;  Bradford  Construction  C%  v. 
Heflln.  88  Miss.  814.  42  South.  174.  12  U  B. 
A.  (K.  S.)  1040,  8  Ann.  Gas.  lOH.  It  was 
contended  that  the  provision  had  been  con- 
strued in  tbe  case  at  bar  as  applicable  to  an 
employ^  not  subject  to  any  danger  or  peril 
peculiar  to  the  operation  of  railway  trains 
and  that,  therefore,  the  reason  for  the  clas- 
sification failed  and  the  provision  so  con- 
strued and  aivlied  was  a  denial  of  the  equal 
protection  of  the  law.  The  action  was  tort 
for  the  wrongful  killing  of  a  section  foreman 
In  the  service  of  the  railway  company,  and 
he  had'  a  Judgment  which  was  affirmed  by 
the  Supreme  Court  of  the  state.  Of  this  con- 
tention, the  court,  by  Mr.  Justice  Lurton, 
said:  "This  contention,  shortly  stated,  comes 
to  this:  That,  although  a  dassiflcatlon  of 
railway  employes  may  be  Justified  from  gen- 
eral considerations  based  upon  tbe  hazardous 
character  of  the  occupation,  such  classiflca- 
tlon  becomes  arbitrary,  and  a  denial  of  the 
equal  protection  of  the  law  the  moment  it  Is 
found  to  embrace  employes  not  exposed  to 
hazards  peculiar  to  railway  operation.  But 
this  court  has  never  so  construed  the  limita- 
tion Imposed  by  the  fourteenth  am^dment 
upon  the  power  of  the  state  to  legislate  with 
reference  to  particular  employments  as  to 
render  InefTectual  a  general  classification 
resting  upon  obvious  principles  of  public  pol- 
icy, because  It  may  happ«i  that  the  dos- 
sificatiou  Includes  persons  not  subject  to  a 
uniform  degree  of  danger.  The  insistence, 
therefore,  that  legislation  In  respect  of  rail- 
way employes  g^erally  is  r^ugnant  to  the 
clause  of  the  Constitution  guaranteeing  the 
equal  protection  of  the  law  merely  because 
it  is  not  limited  to  those  engaged  in  the 
actual  operation  of  trains.  Is  without  merit" 
The  opinion  refers  with  ai^roval  to  L.  &  N. 
R.  Co.  V.  Melton,  218  U.  S.  36,  30  Sup.  Ct 
676,  64  L.  Ed.  021.  In  tbat  case  the  injured 
person  was  a  carpenter  In  the  employ  of  the 
railroad  company,  and  was  engaged  usually 
at  bridge  carpentering.    Whra  injured,  he 
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was  constructing  tbe  foandatloD  of  a  coal 
tii^Ie  at  which  engines  might  coal.  A  tim- 
ber Intended  to  be  a  i>art  of  the  foandation 
of  the  tipple  was  being  raised  by  a  block  and 
tackle  and  Melton  with  the  foreman,  and 
under  his  orders  was  standli^  under  the  tim- 
ber aud  engaged  in  placing  props  under  it 
to  prevent  its  lowering  when  the  strain  upon 
the  rope  passing  through  the  pulley  was  re- 
lazed.  A  link  of  the  chain  which  held  the 
pulley  broke,  the  timber  fell,  Melton  under- 
neath it,  Inflicting  serious  injury.  The  chain 
which  broke  was  furnished  by  the  foreman, 
and  bad  been  put  in  position  under  bis  di- 
rection. Melton  was  a  resident  of  Kentucky, 
but  the  injury  occurred  in  Indiana.  He  be- 
gan hlB  action  In  K^tucky.  The  Employer's 
Liability  Act  of  Indiana  provides  that:  "Ev- 
ery railroad  *  *  •  operating  In  this 
state  shall  be  liable  in  damages  for  personal 
injury  suffered  by  any  employ^  while  In  Its 
service,  the  employ^  so  Injured  being  in  the 
exercise  of  due  care  and  diligence,  In  the 
following  cases:  First  When  such  Injury  is 
suffered  by  reason  of  any  defect  In  the  con- 
dition of  ways,  works,  plants,  tools  and 
machinery  connected  with  or  in  use  In  the 
business  of  such  corporation,  when  such  de- 
fect was  the  result  of  negligence  on  the  part 
of  the  corporation,  or  some  person  entrusted 
by  It  with  the  duty  of  keeping  such  ways, 
works,  idant,  tools  or  machinery  in  proper 
condition.  Second.  Where  such  injury  re- 
sulted from  the  negligence  of  any  person  in 
tike  service  of  such  corporation,  to.  whose 
order  or  direction  the  injured  employ^  -at 
the  time  of  the  Injury  was  bound  to  conform, 
and  did  conform."  Laws  1893,  c.  130. 

One  qnestlon  raised  In  the  court  below  was 
that  the  statute,  In  bo  far  as  It  was  made 
to  apply  to  the  tocts  in  the  case,  was  a  viola- 
tion of  the  eqaal  protection  danse  of  the 
fourteenth  amendmoit  Of  this  it  was  said : 

"That  the  fourteenUi  amendmoit  was  not 
intended  to,  and  does  not,  strip  the  states  ot 
the  power  to  exert  their  lawful  police  an* 
thority  is  settled,  and  reqiiiies  no  reference 
to  authorities.  And  It  Is  equally  settled^-as 
we  shall  hereafter  talu  occasion  to  show— 
as  the  esBOitlal  result  of  the  dementary  doc- 
trine that  the  equal  protection  of  the  law 
dense  does  not  restrain  the  normal  ezadse 
of  goremmehtal  power,  but  only  abase  in  the 
exertion  of  such  authority;  therefore  tliat 
clause  is  not  offended  against  simply  becaose 
as  the  resolt  of  the  exercise  of  the  power  to 
classify  some  inequality  may  be  occasioned. 
That  is  to  say,  as  the  power  to  classify  Is 
not  taken  away  by  the  operation  of  the  equal 
protection  of  the  law  clause,  a  wide  scope  of 
legislative  discretion  may  be  exerted  in  clas- 
sifying without  conflicting  with  ihe  constitu- 
tional prohibition. 

"It  is  beyond  doubt  foreclosed  that  the 
Indiana  statute  does  not  offend  against  the 
equal  protection  clause  of  the  fourteenth 
amendment,  because  it  subjects  railroad  em- 


ployes to  a  different  role  as  to  the  doctrine 
of  fellow  servant  from  that  which  prevails 
as  to  other  employments  in  that  stat&  Tul- 
lis  T.  Lake  Erie  &  W.  R.  R.  Co.,  ITS  IT.  a 
348  120  Sup.  Ct  136,  44  L.  Ed.  192] ;  Pitts- 
burg, etc.,  Ry.  Co.  V.  Ross.  212  U.  8.  660  [2d 
Sup.  Ot  688,  63  U  Ed.  652].  But,  whUe  con- 
ceding this,  the  argument  is  tliat  classifica- 
tion of  railroad  employes  for  the  purpose  of 
the  doctrine  of  fellow  servant  can  only  con- 
sistently with  equality  and  uniformity  em- 
brace such  employes  when  exposed  to  dan- 
gers i)eculiarly  resulting  from  the  operation 
of  a  railroad,  thus  affording  ground  for  dis- 
tinguishing them  for  the  purpose  of  classifi- 
cation from  coemployte  not  subject  to  like 
hazards  or  employ^  engaged  In  other  occu- 
pations.   The   argnment   is   thus   stated : 
'Plaintiff  in  error  does  not  question  the  right 
of  the  Legislature  of  Indiana  to  classify  rail- 
roads In  order  to  Impose  liability  upon  tbem 
for  injuries  to  their  employ^  incident  to 
railroad  hazards,  but  It  does  Insist  that,  to 
make  this  a  constitutional  exercise  of  legis- 
lative power,  the  liability  of  the  railroads 
must  be  made  to  depend  upon  the  cliaracter 
of  the  emptoymrat  and  not  upon  the  charac- 
ter of  the  employer.'   Thus  stated,  the  argu- 
ment tends  to  confuse  the  question  for  deci- 
sion, since  there  Is  no  contention  that  the 
statute  as  construed  bases  any  classification 
upon  some  supposed  distinction  In  the  per- 
son of  the  empl(^er.  The  idea  evidently  la- 
tended  to  be  expressed  by  the  argument  la 
that  although,  speaking  in  a  general  sense, 
it  be  true  that  the  Iiazards  arising  from  the 
operation  of  railroads  are  such  that  a  Classi- 
fication of  railroad  employes  is  Justified,  yet 
as  In  (grating  railroads  some  employte  are 
subject  to  risks  peculiar  to  such  operation 
and  others  to  risks,  which,  however  serious 
they  may  be,  are  not  in  the  proper  sense 
risks  arising  from  the  fact  that  the  employte 
are  aigaged  in  railroad  work,  tlie  leglalatiTe 
authority  in  classl^lng  may  not  ccmfound 
the  two  by  considering  in  a  generic  srase  the 
nature  and  character  of  the  work  poiformed 
by  railroad  emjiloyte  collectlTely  ooosMeFed. 
but  must  consider  and  separately  provide 
for  the  distinctions  occasioned  by  the  vary- 
ing nature  and  charaetw  of  the  duties  which 
railroad  qpecatives  may  be  called  upon  to 
discharge.    In  other  worda,  reduced  to  Its 
ultimate  analysis,  the  CQntaUm  comes  to 
this:   That  by  the  opoatUm  of  the  equal 
protection  clause  of  the  fourteenth  amend- 
ment the  states  are  prdilblted  flrom  emtins 
their  legitimate  police  powers  apon  grounds 
of  the  generic  distinction  obtaining  between 
persons  and  things,  however  apparent  such 
distinction  may  be,  but  on  the  contrary,  must 
legislate  upon  the  basis  of  a  minute  consid- 
eration of  the  distinctions  which  may  arise 
from  accidental  circumstances  as  to  the  per- 
sons and  things  coming  within  the  general 
class  provided  for.   When  the  proposition  Is 
thus  accurately  fixed,  It  necessarily  results 
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that  In.  effect  It  d^es  the  existence  of  the 
power  to  idassUy,  and  hence  must  rest  upon 
tlw  aunmption  that  the  equal,  protection 
dauae  of  the  fourteenth  amendment  haa  a 
scope  and  eet  npon  the  lawful  authority 
of  the  states  contrary  to  the  doctrine  main- 
tained by  tills  court  without  deriaUon.  This 
follows  alnce  the  necessary  oonseanwce  of 
the  argument  la  to  Tlrtnaliy  diaUange  the 
le^atlTe  power  to  classify  and  the  nnmer- 
008  dectelona  upholding  that  anthorU7>  To 
this  deetroctlTe  aid  it  is  apparent  the  argu- 
ment nmst  onne,  slnee  It  assumes  thft^  how- 
ma  «on^letely  a  classlflcatlou  may  be  jnstl- 
fled  by  general  considerations,  such  classlfl- 
cation  may  not  be  made  If  Inequalities  be 
detected  as  to  some  persons  embraced  with- 
in the  general  tOass  by  a  critical  analysis  of 
the  relation  of  the  persons  or  things  other- 
wise embraced  within  the  general  class.  A 
brief  rtferenee  to  some  of  the  cases  dealing 
with  the  power  of  a  state  to  classify  will 
matce  the  error  of  the  contention  apparrat 
"In  Magonn  t.  Illinois  Trust  &  Savings 
Bank.  170  U.  S.  294,  296  US  Sup.  Ct  594,  42 
L.  Ed.  1037],  while  declaring  that  the  power 
of  a  state  to  dlstlngalsh,  select,  and  classic 
objects  of  legislation  was  of  course  not  with- 
out limitation,  It  was  said :  'Necessarily  this 
power  must  have  a  wide  range  of  discretion.' 
After  referring  to  various  decisions  of  tMs 
court,  It  was  obserred:  "There  is  therefore 
no  precise  application  of  the  rule  of  reason- 
ableness of  classification,  and  the  rule  of 
eqnallty  permits  many  practical  Inequalities. 
And  necessarily  so.  In  a  classification  for 
governmental  purposes  there  cannot  be  an 
exact  exclusion  or  inclusion  of  persons  and 
things.' 

"Again  considering  the  subject  In  Orient 
Ins.  Co.  T.  Daggs,  172  U.  S.  6S7  [19  Sup.  Gt 
281.  4S  L.  Ed.  552],  It  was  reiterated  that 
the  Legislature  of  a  state  has  necessarily  a 
wide  range  of  discretion  In  distinguishing, 
selecting,  and  classifying,  and  It  was  declar- 
ed that  It  was  sufficient  to  satisfy  the  de- 
mand of  the  Constitution  If  a  classification 
was  practical  and  not  palpably  arbitrary. 

"In  Minnesota  Iron  Co.  v.  Kline,  199  U.  S. 
503  [26  Bnp.  Gt  159,  60  L.  Ed.  322],  a  stat^ 
ute  of  Minnesota,  providing  that  the  liability 
of  railroad  companies  for  damages  to  em- 
ployes should  not  be  diminished  by  reason  of 
accident  occurring  throngh  the  negligence 
of  fellow-senrants,  was  held  not  to  discrim- 
inate against  any  class  of  railroads,  or  to  de- 
ny the  equal  protection  of  the  laws  because 
of  a  proviso  which  excepted  employes  engag- 
ed in  construction  of  new  and  unopened  rail- 
roads. In  the  course  of  the  opinion,  the 
court  said  (199  U.  S.  598  [20  Sup.  Ot  161, 
50  L.  Ed.  322]) :  The  whole  case  is  put  on 
the  proviso,  and  the  argument  with  r^ard 
to  that  la  mer^  one  ot  the  many  attempts 
to  impart  an  orermathanatlcal  nic^  to  the 
prohlbitUms  of  the  fourteenth  amendment* 
These  principles  were  again  aK>lled  In  Mar- 


tin T.  Pittsburg,  etc,  R.  R.  Co.,  203  U.  8.  284 
[27  Sup.  Gt  100,  51  U  Ed.  184,  8  Ann.  Casi 
87],  and  the  doctrines  were  also  fully  con- 
sidered and  reiterated  at  this  term  In  Sootb- 
westsm  on  Go.  t.  Texas,  217  U.  8.  114  £80 
Snpi  Ot  408,  64  L.  Bd.  688]. 

"And,  coming  to  consider  the  concrete  ap- 
plication made  of  these  gmeral  prlnc^es  In 
the  decisions  of  this  court  which  have  con- 
strued the  statute  here  In  auestlon,  and  stat- 
utes of  the  same  general  character  enacted 
In  states  other  than  Indians,  we  thlnic  when 
ri^tly  analysed  It  will  appear  that  tiiey  are 
decisive  against  the  contention  now  made. 
It  la  true  that  In  the  TnlUs  Case,  irtklch 
oame  here  on  certificate,  the  nature  and 
character  of  the  woA  of  the  railroad  em- 
ployft  who  was  injured  was  not  stated,  uid 
that  reference  In  the  course  of  the  opinion 
was  made  to  some  state  cases,  limiting  the 
right  to  classify  to  emplvyia  engagea  ln  the 
movement  of  trains.  But  that  it  was  not 
the  Intention  of  the  court  to  thereby  intimate 
that  a  classification  If  not  so  restricted  would 
be  repugnant  to  the  equal  protection  clause 
of  the  fourteenth  amendment  will  be  made 
clear  by  observing  that  the  prerious  case  of 
Chicago,  etc.,  R.  Co.  v.  Pontius,  157  U.  S.  209 
[15  Sup.  Ot.  685,  39  L.  Ed.  676],  was  cited 
approvingly,  in  which,  under  a  statute  of 
Kansas  classifying  railroad  emidoyes,  recov- 
ery was  allowed  to  a  bridge  carpenter  em- 
ployed by  the  railroad  company,  who  was  in- 
jured while  attempting  to  load  timber  on  a 
car.  And  in  the  opinion  In  the  Pontius  Case 
there  was  approvingly  cited  a  decision  of  the 
Court  of  Appeals  of  the  Eighth  Circuit  (Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Stahley,  62  Fed. 
363  [11  0.  C.  A.  881),  wherein  it  was  held 
that  under  the  same  statute  an  employ^  in- 
jured in  a  roundhouse  while  engaged  in  lift- 
ing a  driving  rod  for  attachment  to  a  new 
engine  could  recover  by  virtue  of  the  statute. 
All  this  is  made  plainer  by  the  ruling  in  St 
XiOuis  Merchants'  Bridge  Terminal  Ry.  Go. 
V.  Callahan,  194  U.  S.  628  [24  Sup.  Ct  857, 
48  L.  Ed.  1167],  where,  upon  the  authority 
of  the  Tnllis  Case,  the  court  affirmed  a  Judg- 
ment of  the  Supreme  Court  of  Missouri, 
which  held  that  recovery  might  be  had  by  a 
section  hand  upon  a  railroad  who,  while  en- 
gaged in  warning  passers-by  In  a  street  be- 
neath an  overhead  bridge,  was  struck  by  a 
tie  thrown  from  the  structure. 

"While,  as  we  have  previously  said.  It  Is 
true  there  are  state  decisions  dealing  with 
statutes  classifying  railroad  employes  sus- 
taining the  restricted  power  to  classify  which 
is  here  insisted  upon,  we  do  not  think  It  Is 
necessary  to  review  them  or  to  notice  those 
tendtaig  to  the  contrary.  They  are  referred 
to  in  the  opinions  rraidered  In  the  court  be- 
low. Nor  do  we  think  our  auty  in  this  re- 
epect  Is  enlarged  because  since  the  Judgment 
below  was  rendered  the  court  of  last  resort 
in  Indiana  (Indianapolis,  etc..  Go.  v.  Kinney, 
mind.  612  [85  N.  B.  9S4,  2S  L.  k  A,  (N. 
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S.)  Tin.  and  Cleveland,  a,  C.  ft  St  L.  By. 
Co.  T.  roland  [174  Ind.  411,  91  N.  B.  694, 
92  N.  B.  166],  decided  AprU  20,  1910)  has, 
nptm.  the  theory  that  it  was  necessary  to 
save  the  statute  In  question  from  being  de- 
clared r^ugnant  to  the  equality  clause  of 
the  state  Constitution  and  the  fourteenth 
amendment,  unequivocally  held  that  the  stat- 
ute must  be  conBtrued  as  restricted  to  em- 
ploy6s  engaged  In  train  service." 

We  have  examined  the  opinion  of  the  Cir- 
cuit Court  of  Appeals  in  Chicago,  etc.,  By. 
Co.  V.  Weetby.  178  Fed.  619,  102  C.  O.  A.  65, 
relied  upon  by  appellant,  in  which  is  consid- 
ered the  Employer's  Liablll^  Act  of  South 
Dakota,  wlilch  provides:  "Section  1.  That 
every  common  carrier  ^gaged  in  trade  or 
commerce  in  the  state  of_  South  Dakota  shall 
be  liable  to  any  of  its  employes,  or  in  the 
case  of  his  death,  to  his  personal  r^resenta- 
tive  for  the  benefit  of  his  widow  and  chil- 
dren, if  any,  if  none,  then  for  bis  parents, 
if  none,  then  for  tils  next  of  kin  dependent 
upon  him,  for  all  damages  which  may  result 
from  the  n^igence  of  any  of  Its  officers, 
afents  or  nnployte,  or  t^^  reason  of  any  de- 
fect or  buBofficiaicy  dne  to  its  neflUgenoe  in 
its  cars,  engines,  an)liancea,  machinery,  track, 
roadbed,  ways  or  works."  Laws  1907,  c  219. 

The  court  ccmdudes  that  the  statate  of 
Dakota  Is  nnocoistltaticnial,  cannot  be  con- 
strued BO  as  to  make  it  constltnttonal,  or 
the  unconstltutlOTal  part  dimlnated  by  strlk* 
ing  out  or  disregarding  any  words  or  clauses 
of  the  act.  but  only  by  introducing  Into  the 
statute  words  of  Umltatloii  oprassly  restrict- 
ing the  general  terms  "every  common  carri- 
er" and  "any  onployS"  to  common  carriers 
using  dangerous  power  and  machinery  and 
tb^  emidoyte  engaged  in  dangerous  occu- 
pations about  them.  Such  a  limitation,  It  Is 
said,  would  exclude  from  the  operation  of 
the  act  tax  tiie  larger  number  of  employers 
within  Its  terms  and  probably  a  majority  of 
the  employes  within  its  terms.  The  effect 
of  the  decision  Is  to  hold  that  there  is  dls* 
closed  no  such  reasonable  ground  for  <Uttet- 
ence  between  those  within  and  those  with- 
out the  class  formed  by  the  statute  as  bears 
any  Just  or  proper  relation  to  the  classifica- 
tion attempted  by  It,  and  that  it  cannot  be 
sustained. 

It  will  be  noted  that  the  statute  of  South 
Dakota  applies  to  every  common  carrier  and 
to  all  employes  of  common  carriers,  as  did 
the  federal  act  of  1906.  while  the  Michigan 
statute  applies  to  a  single  clase  of  common 
carriers,  namely,  railroads.  Much  that  is 
said  in  argument,  in  the  opinion  in  the 
Westby  Case,  in  condemnation  of  the  South 
Dakota  law,  sustains  the  classification  made 
in  the  Midilgan  law.  The  l^islatlon  of  the 
various  states  is  not  uniform  and  has  been 
generally  attacked  as  offending  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion in  the  classification  attempted.  In  some 
of  the  states,  notably  the  states  of  Iowa  and 


Indiana,  the  courts  met  these  attacks  a 
construction  of  the  law.  As,  for  example^ 
in  Indianapolis  Traction  Co.  t.  Kinney,  171 
Ind.  612,  617,  86  N.  B.  964,  966  (23  L.  B,  A. 
[N.  S.]  711),  it  was  said:  "Notwithstanding 
the  language  of  the  statute  Is  'that  every 
railroad  or  other  corporation,  except  munici- 
pal, operating  in  this  state,  shall  be  liable 
for  damages  for  personal  injury  suffered  by 
any  employ^  while  in  its  service,'  it  must  not 
for  a  moment  be  understood  that  the  bene- 
fits of  the  statute  are  extended  to  all  em- 
ployes of  a  railroad  corporation,  or  to  any 
other  class  of  employes  than  those  whose 
duties  expose  them  to  the  peculiar  hazards 
Incident  to  the  use  and  operation  of  rail- 
roads. There  is  no  reason  in  fact  or  fancy 
why  the  benefits  of  the  statute  should  be  ex- 
tended to  the  office  and  shop  employte  of 
railroad  corporations,  or  to  others  removed 
from  the  dangers  of  train  service,  and  de- 
nied to  the  multitude  of  other  workmen  en- 
gaged in  businesses  of  like  and  equal  has- 
ard."  In  Wisconsin  the  validity  of  an  act 
of  similar  import  affecting  "every  railroad 
company"  was  sustained  by  a  divided  conxt 
in  Kiley  v.  Chicago,  etc..  By.  Co..  138  Wis. 
215,  119  N.  W.  809,  120  N.  W.  766.  The 
Michigan  statute  exeats  employes  working 
in  shops  and  offices.  It  Includes  in  Its  terms 
all-  other  employes  of  every  common  carrier 
railroad.  The  language  employed  Is  not 
ambiguous,  and  we  find  no  occasion  to  give 
it  by  construction  a  meaning  different  from 
that  expressed  in  its  plain  terms,  it  ap- 
plies to  all  common  carrier  railroads  and  to 
all  employes  of  such  railroada  except  those 
working  In  shops  and  offices.  Other  rail- 
roads and  the  employes  of  them  are  not 
within  its  terms.  Nevertheless,  upon  prin- 
ciple, the  classification  which  Is  made  la 
not  clearly  arbitrary  and  the  act  does  not 
offend  against  the  Constitution  of  the  Unit- 
ed States  or  the  Constitution  of  this  state. 

[71  This  is  true,  also,  with  respect  to  the 
provisions  of  section  4  of  the  act  which 
are  claimed  to  abridge  the  right  to  freely 
enter  into  contracts.  This  Is  demonstrated 
by  authority  already  presented,  in  addition 
to  which  reference  Is  made  to  Chicago,  etc., 
R.  Co.  v.  McGuire.  219  U.  S.  549,  31  Sup. 
Ct.  259,  56  L.  Ed.  328.  Whether  section  4 
of  the  act  can  be  held  to  relate  to  contracts 
made  after  an  Injury  Is  received  la  not  a 
question  now  presented  for  decision.  It  is 
contended,  as  we  understand  the  brief,  that 
plaintiff  was  negligent  in  the  same  degree 
that  his  fellow  servants  were  negligent; 
that  in  such  a  case  the  court  should  deter- 
mine as  matter  of  law  that  plaintiff  cannot 
recover.  The  argument  involves,  to  some 
extent,  the  construction  of  that  portion  of 
section  2  of  the  act  found  in  the  first  pro- 
viso: "That  the  negligence  of  such  employe 
was  of  a  lesser  degree  than  the  negligence 
of  such  company,  its  officers,  agents  or  em- 
ployes." The  act  must  be  construed,  if  it 
is  possible  to  do  so,  so  as  to, give  effect  to 
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tbe  leglalatlTe  l&tendon.  And  tills  InteoUon 
fflnst  be  found  In  the  act  Its^  and  In  tbe 
condltiona  which  It  Is  assomed  the  Legtala- 
toie  sooflht  to  remedy.  NoQiing  In  tbe  act 
Indicated  a  purpose  to  Interfere  with  the 
ezerdse  of  tbe  Judicial  poww,  as  It  existed 
when  Uie  GtmstltDtlon  was  adopted,  a  piu^ 
pose  wholly  b^nd  the  leglfldatlTe  powev. 
Bat  the  IntaiUon  to  modl^— alter— certain 
raise  of  the  common  law,  wilfonhly  applied 
and  enforced  by  the  courts  Is  erideDt,  and 
this  the  Leglslattire  nndonbtedly  may  do. 
3310  term  "ne^lgenc^  Is  emidoyed  In  the 
act 

tt]  ActlouUtle  negSlsenoe  la  absence  itf  or- 
dinary  care,  and  ordinary  care  Is  the  care 
exercised  tbft  great  mass  of  mankind. 
If  oondnct  does  not  measnre  nptoUils  stand- 
ard. It  is  negUsraC,  wh^her  it  falls  much 
or  little  below  the  standard.  The  act  does 
not  pezrolt  every  employfi  of  a  railroad  com< 
paay  Injured  In  Its  service  to  reeorer  dam- 
ages for  the  Injury.  There  must  be  action- 
able nesUgence,  attributable  to  the  company 
and  causing,  or  contrlbu^ift  to  tbe  injury, 
or  there  can  be  no  recovery. 

[I]  The  courts  now,  as  formerly,  have  the 
power,  and  it  Is  their  duty,  to  determine 
whether  tUere  Is  evidence  tending  to  prove 
Bctltmable  negligence  attributable  to  the 
cwupany.  Courts  have  the  powu,  and  it  Is 
equally  their  duty  to  determine  wh^er 
then  is  testimony  toeing  to  prove  the  mu- 
tual fault  of  the  inlured  person  and  tbe 
company,  and  that  the  fault  of  each  was  in 
proximate  reilation  to  the  injury.  It  may, 
indeed,  be  the  duty  <tf  tiie  court  to  deter- 
mine tha^  while  the  fault  was  mutual,  the 
fBult  of  one  of  tJIie  parties  was  dearly  great- 
er ttuax  that  of  Ota  other.  As  anoUed  to  this 
statute,  we  are  of  opinion  that  the  terms 
illgh^  ordinary,  and  gross  negUgmice,  some- 
times enq^loyed  in  opinions  of  courts  and 
by  entbors  of  legal  treatises,  afford  no 
proper  basis  for  reaching  tbe  required  de- 
tCTiination.  Tbe  question  in  all  cases  of 
mutual  fault  will  be  '^rbetber  the  fault  of 
the  deteodant  ma  the  greater."  Se^  Jen- 
tai  T.  Vlsconrin  Cent  By.  Co.,  14B  Wis.  826, 
128  N.  W.  982. 

[11,11]  The  court  submitted  to  the  Jury 
this  qnestlon  of  greater  fault,  although  In 
terms  of  negligence.  This,  In  our  iq^on, 
was  required  the  testimony  iwodnced.  It 
Is  powlU^  and  is  snncested,  that  less  con- 
fusion Is  likely  to  result  in  cases  arising 
under  the  statute  If  the  Jury  be  instructed 
In  terms  of  care  or  of  fault  rather  than 
Uuee  of  d^rees  of  n^lgenoe.  The  tesUmo- 
d;  showed  that  plaintiff  was  an  extra,  not 
a  regular,  brakeman  at  the  time  he  was  in- 
jured, and  his  antecedent  earnings  had  been 
some  f88  a  ownth.  Be  had  worked  but  16 
dairs  in  Octobw,  and  18  days  in  November. 
A  witness  produced  a  computation,  showing 
tbe  presoit  worth  of  an  annual  earning  of 
1800  per  year,  with  an  expectancy  of  40 
rears.   The  total  was  $n,864.S8.  On  cross- 


examination  the  witness  stated  that  he  add- 
ed the  eamln^i  of  plaintiff  for  October  and 
November  for  29  days,  assumed  there  were 
26  working  days  In  a  month,  and  with  these 
factors  produced  an  annual  earning  of  more 
than  (800.  Witness  had  also  made  a  com- 
putation based  upon  an  earning  of  9800  an- 
nually, the  result  ot  which  was  f6,^j6S. 
On  a  motion  being  made  to  strike  out  the 
testimony  there  was  an  extended  colloquy 
of  court  and  counsel,  during  which  the  court 
said:  "The  plaintiff  doesn't  claim,  and  there 
Is  no  proof  he  will  chilm,  26  days.  They 
simply  claim  thlb:  That,  if  the  plaintiff  work- 
ed 26  days,  he  should  be  able  to  earn  $800, 
which  amounts  to  a  certain  spedflc  sum.  If 
he  should  earn  $300,  it  would  amount  to  a 
certain  less  sum.  under  the  value  for  that 
period."  And  the  court  held  there  was  tes- 
timony upon  the  subject,  and  then  specially 
Instructed  the  Jury  as  follows:  *^hB  court 
will  charge  you,  gentlemen  of  the  Jury,  that 
this  plaintiff  Is  entitled  to  recover,  If  at  all, 
the  present  value  of  his  future  prospective 
earnings;  that  his  expectancy  of  life  is 40.85 
years.  We  have  figured  40  years,  so  as  to 
make  It  an  even  number.  That  means  that 
according  to  the  life  table,  which  Is  made  a 
part  of  the  case  when  there  la  a  permanent 
injury.  In  order  to  guide  the  Jury  as  to  the 
average  length  of  life  that  a  man  23  years 
of  age  will  live— the  court  allows  this  table 
to  be  introduced.  That  means'that  the  aver- 
age man,  or  the  average  number  of  men, 
at  23  years  of  age  will  live  40  years.  That 
does  not  mean  that  Mr.  Sonsmlth  will  ulti- 
mately live  that  long.  He  is  chargeable  with 
all  of  the  vidssltndes  of  life.  He  may  live 
longer  than  tbe  expectation  of  life,  or  he 
may  not  live  that  long.  But  this  is  simply 
a  guide  for  you  in  fixing  tbe  probable  time 
that  he  may  live,  and  then,  in  connection 
with  that,  fixing  the  probable  loss.  •  •  • 
Now  we  have  said  that  working  26  days 
a  month,  as  men  ordinarily  do  as  brakemen, 
at  the  wages  that  he  did  earn,  he  would 
earn  $825  in  one  year.  Now,  we  don't  need 
to  say  to  yoii,  gentlemen  of  the  Jury,  that 
you  are  to  accept  that  as  flnaL  You  may 
do  it.  Yon  may  reduce  it  That  is  simply 
a  matter  for  you  to  consider.  But  Mr. 
Sonsmlth  Is  entitled  to  first  what  Is  stated 
there,  loss  of  earnings  from  date  of  injury 
to  date  of  trial,  whatever  sum  In  your  sound 
judgment  and  discretion  he  Is  ttititled  to." 
In  the  general  diarge  cate  was  taken  In  the 
instructions  concerning  the  measure  of  re- 
coverable damages,  and  the  court  again  said 
to  the  Jury:  "All  these  matters  are  to  be 
home  in  mind  by  you.  There  baa  been  tes- 
timony Introduced  her^  gentlemen  of  the 
Jury,  ctmcemlxc  the  wi^es  this  man  would 
«um,  testimony  as  to  what  he  actually 
earned,  and  as  to  what  he  waa  capable  of 
earning.  In  taking  that  taito  consideration  I 
wish  to  say  to  you  that  the  testimony  that 
has  been  Introduced  here  la  ivon  a  certain 
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tiieory  of  emplc^iiient,  from  tbe  actual  and 
entire  time  and  the  fractions  of  time  and  1b 
8lmpl7  Introdneed  ha«  to  aid  yon  In  coming 
to  a  concltualon*  should  70a  determine  that 
there  la  a  liability  and  that  the  plaintiff 
shall  have  bla  recompwse ;  and  that  the  evi- 
dence Introduced  here  as  to  what  the  plaintiff 
worked  for  the  Pere  Marquette,  that  was 
put  In  upon  the  basis  of  full  time  of  all 
secular  days,  and  Is  nothing  that  shoold  im- 
press you  other  than  as  a  simple  m^od  in 
determining  In  a  regular  fair  ratio  what  yon 
think  he  would  actual^  be  employed  by  the 
defendant  These  matters  are  all  to  be  tak- 
en and  considered  by  yon  as  an  entirety  In 
coming  to  this  conclusion.  All  these  mat- 
ters are  to  be  borne  In  mind  by  you.  The 
40.85  years*  expectancy  is  the  average  dura- 
tion of  life  of  a  normally  well  man  of  his 
age;  but,  of  course,  does  not  absolutely  show 
how  long  he  will  live.  It  Is  only  evidence 
tending  to  show  how  long  a  man  of  his  age 
and  In  good  average  health  will  live;  and 
you  are  not  bound  fixedly  or  absolutely  by 
it,  but  must  determine  as  best  you  can, 
if  you  find  It  necessary,  what  will  be  the 
probatblllty  of  his  life.  All  these  matters 
you  will  very  carefully  consider." 

Mere  speculative  computations  ought  nut 
to  be  received  In  cases  of  this  nature,  but 
we  think  the  computation  was  not  wholly 
speculative.  There  was  some  basis  for  it, 
and  the  court  fairly  advised  the  Juty  con- 
cerning its  value  and  of  their  duty. 

We  do  not  find  In  the  other  exceptions 
any  abuse  of  the  discretion  of  the  court, 
and  upon  the  whole  record  are  of  opinion 
that  the  Judgment  must  be,  and  it  therefore 
is,  affirmed. 


BRUCE  v.  MICHIGAN  CENT.  R  00. 
(Supreme  Court  of  Michigan.    Nov.  8.  1912.) 

1.  Master  ahd  Sbbvakt  ({  228*)— Injttbiks 
TO  Sbsvaivt—Railboads— Statutes— CoK- 
BianonoH— 'DEaBsx,** 

Pub.  Acts  1909,  No.  104,  |  2,  provides  that 
In  all  actiona  against  any  railroad  compan;  by 
an  employe  for  personal  injuries  contributory 
n^Ugence  shall  not  bar  recovery,  provided  the 
employe's  negligence  was  of  a  lesser  degree  than 
that  of  the  defendant,  its  officers,  agmts,  or 
employes,  etc  Held,  that  such  act  was  not 
merely  declaratory  of  the  common  law,  and  that 
the  word  "degree"  shonld  be  constmed  in  the 
sense  of  "less, '  as  though  the  proviso  was  "pro- 
vided the  negligence  of  such  employ^  was  less 
than  the  negligence  of  such  company,  its  offi- 
cers, agents  or  employte." 

[Ed.  Note. — For  otiier  cases,  see  Master  and 
^vant,  Cent  Dig.  ||  670^  071;  Dee.  Dig.  { 

For  otbet  definitkms,  see  Words  and  Phrasa, 
VOL  2.  p.  1949^1 

2.  Hastes  and  SxavAnr  (I  228*) — ^Ikjubies 
TO  Sebvant— Rahaoadb— Dbfbnsks— Stai^ 

UTES— OONBTBUCnON. 

Pub.  Acts  1900,  No.  104,  i  2,  provides  that, 
where  an  employe  of  a  railroad  company  Is  in- 
jured or  killed,  he  shall  not  be  held  to  have 


been  guilty  of  contributory  negligence,  provided 
his  n^Iigence  was  of  a  lesser  d^ree  than  that 
of  the  company,  its  officers,  agents,  or  em- 
ploye*, nor  in  any  case  where  a  Tiolation  by  the 
railroad  eomi»any  of  any  statute  enacted  for  the 
safeb  of  employ^  contributed  to  the  injury, 
and  he  shall  not  be  held  to  have  assumed  the 
risk  in  such  a  case.  Held,  that  the  defenses  of 
contributory  negligence  and  assumed  risk  are 
not  available  as  defenses  to  a  suit  for  injury  or 
death  of  an  employe  of  a  railroad  company  at 
all  in  cases  where  the  violation  of  a  protection 
statute  contributed  to  the  injury,  nor  are  they 
available  in  cases  where  the  negligence  of  the 
employe  is  less  than  the  negligence  of  the  com- 
pany, its  officers,  agents,  or  employes. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  670,  671;  Dec.  Dig.  | 

22a*i 

8.  Trial  ({  133*)— Miscohduct  or  Couhski, 

— AbOUUENT — CUBIRO  EBBOB. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye of  a  cwnmon  carrier  railroad  company, 
tbe  court  in  various  ways  charged  the  jury 
that,  if  plaintiff's  negligence  was  equal  to  or 
greater  than  that  of  Uie  other  employes  of 
the  defendant,  plaintiff  could  not  recover,  error 
in  an  argument  of  plaintiff's  counsel  to  the  jury 
that  plaintiff  was  entitled  to  recover  unless  his 
negligence  was  "grosser  than  theirs,**  instead 
of  "equal  to  or  greater,"  was  cured. 

[Ed.  Note. — ^FoT  other  cases,  see  Trial,  Cent. 
DigTf  S16;  Dec.  Dig.  |  133.*] 

4.  MABTEB  ahd  SeBVAHT  a  243*)— iHJtTBIES 

to  Sbbtant— Railboads-^uuks — Appltca- 
noN. 

A  special  notice  of  a  railroad's  car  depart- 
ment directed  to  foremen  and  car  repairers 
provided  that  car  repairers  and  other  employ^ 
of  that  department  havine  occa^n  to  work  on 
or  about  cars  were  forbidden  to  commence  work* 
requiring  them  to  place  themselves  under  or 
about  a  car  whereby  its  movement  would  result 
in  injury  to  them  without  first  protecting  the 
car  with  a  blue  flag  or  flags  by  day  or  blue 
lights  at  night  H'ad,  that  such  rule  did  not 
apply  to  a  roundhouse  employe  who  was  in- 
jured by  the  movement  of  a  loa>motive  while 
be  was  at  work  in  an  ash  or  cinder  pit  without 
notice  to  him ;  he  being  ndther  a  foreman  nor 
a  car  repairer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
{2^^  Cent.  Dig.  H  682,  7S9-775;  Dec.  TMg. 

Brror  to  drcnit  Court,  Bay  County; 
Chester  "L,  Collins,  Jndge. 

Ac^n  hy  Qeorge  Bruce  against  the  Michi- 
gan Central  Railroad  Company.  Judgment 
for  plolntUI^  and  defendant  brings  error. 
Affirmed. 

Argued    before    MOORE^    a    3^  and 

steeio;  mcalvay,  bbookb^  bi«ajb. 

STONE,  and  OSTBANDER,  JJ. 

Cooley  ft  Hewitt,  of  Bay  01^  (Humphrey 
ft  Orant,  of  Saginaw,  of  counsel),  for  appel- 
lant Hall,  De  Foe  ft  Henry,  of  Bay  City 
(U  P.  Conmans,  of  Bay  City,  of  counsel), 
for  appdlee. 

MOORE,  O.  X  This  is  an  action  brought 
by  the  plaintiff  for  damages  alleged  to  hare 
been  sustained  by  him  while  In  the  employ 
of  the  defendant  company.  His  right  arm 
was  cut  off  by  the  wheel  of  a  locomotive 
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tender  vliUe  he  tns  at  work  Id  an  aih  or 
dnder  pit  of  wblch  the  following  li  a 
flketdi: 


^  ^'tf 


He  bases  his  right  to  reoorer  under  the 
iffoTUoiw  of  Act  104,  of  the  Public  Acta 
M  ISOOt.  The  only  n^Ugeoce  dalmed  and 
for  wtdcb  recovery  la  asked  Is  the  mov- 
iDg  of  an  engine  from  the  dnder  pit  In  the 
rud  toward  tbe  roundhouse  without  ring- 
ing the  bell  before  starting  the  engine.  Tbe 
plaintiff  recovered  a  verdict  on  which  Judg* 
aMnt  was  duly  entered  for  the  sum  of 
4{^.  The  case  is  bronght  here  by  writ  of 
«ror. 

Neither  counsel  discuss  In  the  brief  the 
question  of  the  constltntlonality  of  the  law, 
and  tor  that  reason  we  make  no  further 
reference  to  that  phase  of  the  case.  The 
cUlm  of  defendant  is  stated  in  part  as  fol- 
lows In  the  brief:  "It  is  the  contention  of 
defendant  In  this  case,  through  Its  attor- 
neys, that,  briefly  stated,  this  statute  is 
simply  declaratory  of  the  common  law  as  It 
now  exists  In  this  state,  under  the  deci- 
sions of  this  court,  with  the  single  exception 
that  the  statute  takes  away  the  defense  of 
contributory  negligence  where  the  duty  vlo- 


hited  by  the  d^endant,  which  causes  the 
Injury,  la  a  statutory  duty  enacted  for  the 
benefit  of  Its  employes."  Counsel  then  quote 
from  the  act,  and  argue  ttiat  the  degrees  of 
negligence  were  used  advisedly.  We  again 
quote  from  the  brief:  "It  Is  the  contention 
of  detoidant  that  this  jvovlslon  of  the 
statute  la  merely  declaratory  of  the  law  aa 
It  existed  before  the  paasage  of  this  act, 
and  that  Is,  that  by  the  nae  of  the  term 
'degree,'  In  speaking  of  negligence,  such 
language  was  used  In  Its  ordinary  accepta- 
tion and  meaning;  that  through  the  ded- 
sloDs  of  this  court  negligence  la  understood 
to  be  of  two  decrees  In  Mlch^;an — ordinary 
negligence,  and  what,  is  known  as  gross 
negligence.  This  statute,  bring  dechuratory 
of  the  common  law,  meant  that;  If  the  de- 
fendant waa  guilty  of  gross  negllgeaoe,  the 
plalntUTa  ordinary  negligence  would  not 
bar  recovery." 

It  la  also  argued  that  If  the  negligence  ot 
both  was  ordinary,  Or  It  both  were  guil^  of 
gross  negligence,  there  conld  be  no  recovery. 
These  propositions  are  argued  at  great 
length;  counsel  ddng  anttioritiea.  It  may 
be  well  to  quote  here  the  provisions  of  Act 
104  wQch  are  germane  to  this  discussion. 
The  provisions  of  section  1  are  broad  enough 
to  establish  liability  whenever  negligence  on 
the  part  of  Uie  defendant  occurs.  Section  2 
reads  as  follows:  "In  all  actions  hereafter 
brought  against  any  such  common  carrlw 
railroad  company  under  or  by  virtue  of  any 
of  the  provisions  of  this  act  to  recover  dam- 
ages for  personal  Injury  to  an  employ^,  or 
where  such  injuries  have  resulted  in  his 
death,  the  fact  that  the  onployfi  may  have 
been  guilty  of  contributory  negllgmce  shall 
not  bar 'a  recovery:  Provided,  That  the  neg- 
ligence of  Huch  employe  was  of  a  lessor  de* 
gree  than  the  neglig^ice  ct  such  oompany, 
its  officers,  agente  or  employes:  Provided 
further,  That  no  audi  employe  who  may  be 
Injured  or  killed  shall  be  beHA  to  have  been 
guUty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier 
railroad  company  of  any  statnte  enacted 
for  the  safety  of  employes  contributed  to 
the  Injury  of  such  employe,  and  such  em- 
ploye shall  not  be  held  to  have  assumed  the 
risk  of  his  anployment  In  any  case  where 
the  violation  by  auch  common  carrier  of 
any  statute  enacted  for  the  safety  of  em- 
ployes contributed  to  the  Injury  or  death  of 
such  employe."  It  will  not  be  necessary  to 
quote  the  other  sections  of  the  statute. 

[1]  The  importatnt  questions  are  what  do 
the  provisos  In  the  section  mean.  It  Is  said 
that,  when  token  In  connection  with  the 
other  provisions  of  the  act,  they  are  declara- 
tory of  the  common  law.  If  that  was  the 
sole  purpi^  in  enacting  the  law,  why  was 
the  Legislature  to  the  trouble  of  passing  the 
stotute  at  all?  The  decisions  of  this  court 
had  declared  what  tbe  common  law  la  In 
almost  every  conceivable  case  which  could 
arise  between  a  common  carrier  railroad 
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company  and  Its  employes,  and.  If  this 
statute  did  nothing  more,  the  work  of  tbe 
Legislature  In  its  enactment  would  seem  to 
be  unnecessary.  The  word  "degree"  in  the 
first  proviso  would  seem  to  be  the  source  of 
much  trouble.  We  think  reading  the  act  as 
an  entirety  we  should  get  at  the  meaning 
of  the  Legislature,  If  we  read  the  first  pro- 
viso as  though  It  read  as  follows:  "Provided 
that  the  negligence  of  such  employ^  was 
less  than  the  negligence  of  such  company. 
Its  officers,  agents  or  employes."  This  was 
the  construction  of  the  trial  jndge,  and  we 
think  it  the  proper  construction.  A  ref- 
erence to  any  standard  dictionary  for  a  def- 
inition of  the  word  "degree"  will  show  that 
this  construction  of  the  meaning  of  the 
proviso  is  not  at  all  forced. 

[2]  The  second  proviso  of  section  2  Is  al- 
so die  source  of  trouble^  It  is  said:  The 
defenses  of  contributory  negllgoice  and  as- 
sumed risk  on  the  part  of  tbe  plaintiff  are 
not  available  as  defenses,  where  the  viola- 
tion by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employes  contribut- 
ed to  the  Injury  or  death  of  such  employ^, 
but  that  they  are  available  as  defenses  in  all 
other  cases.  This  is  not  our  Interpretation 
of  the  statute.  We  gather  from  the  language 
of  the  statute  that  these  defenses  are  not 
available  at  all  In  cases  where  the  viola- 
tion of  any  such  statute  contributed  to  the 
injury  or  death.  Nor  may  they  be  urged  if 
the  negligence  of  the  employ^  Is  less  than 
the  negligence  of  the  company,  its  officers, 
agents,  or  employes,  while  they  are  avail- 
able If  the  negligence  of  the  employ^  Is  not 
less  than  the  negllg«ice  of  the  company,  its 
officers,  agents,  or  emidoyfis.  Thla  construc- 
tion, it  seems  to  us,  harmonizes  all  the  pro- 
visions Qf  the  statute. 

[I]  A  group  of  assignments  of  error  re- 
late to  the  argument  of  counsel.  It  Is  said: 
"The  effe(A  of  this  language  upon  the  Jury 
must  be  apparent  aa  tending  to  Infiame 
them  against  a  railroad  company  sb  nnmind- 
fnl  of  its  employes  as  to  violate  the  rules 
made  by  it  for  the  safety  of  its  employes 
and  nmnlng  over  them  when  their  danger 
was  known  to  the  company  or  those  In 
Cba^  of  its  engines.** 

As  to  this  phase  of  the  case  the  record 
dlatdoses  tbe  following: 

"Dnzins  Mr.  Oonman's  argnment  to  tbe 
Jnry  the  following  occorred: 

"Mr.  Gonmans:  Why  did  tbe  man  Davis, 
down  there  with  bis  men,  not  have  a  flag 
out?  Becauae  he  knew  that  the  people  on 
that  en^ne  paid  no  attrition  In  Ood's  world 
to  a  flas.  They  don't  look  tot  It,  and  a  man 
standing  <ni  tbe  ground— 

"Hr.  Humphry:  Note  an  exc^;>tkni  to 
that 

"The  Court:  There  Is  not  a  particle  of 
testimony  to  that  effect 

"Mr.  Gonmans:  I  will  withdraw  It,  if 
there  Is  no  testimony.  I  understood  him  to 
say  that 


"The  Court :  The  testimony  don't  show  It 
"Mr.  Coumans:  I  will  withdraw  tbe  prop- 
osition. 

"Mr.  Humphrey:  Give  us  an  exception 
to  it 

"Mr.  Coumans:  Now,  I  ask  you  in  all 
fairness  what  good  Is  it  going  to  do  any 
man  to  ring  a  bell  If  that  engine  Is  coming 
onto  him  with  sudi  force  that  he  could  not 
get  out  of  the  way,  even  If  he  beard  tbe 
bell  ring? 

"The  Court:  Mr.  Coumans,  your  claim  of 
negligence  Is  that  the  bell  was  not  rung. 
It  is  highly  advisable  for  you  to  kew  with- 
in your  case  If  jm  wish  to  sustain  a  verdict 
In  this  court 

"Mr.  Coumans:  Under  that  we  are  rati- 
tled  to  recover  unless  our  negligence  was 
such,  as  I  understand  the  court  will  charge 
you,  grosBw  than  what  thtirs  was  under 
that  particular  drctunstance.  Creator  JUBgUf 
Jence — 

"Mr.  Humphrey :  I  take  exception  to  that 

"Mr.  Coumans:  To  what? 

"Mr.  BumiAr^:  It  has  not  got  to  be 
greater.  It  Is  equal  or  greater.** 

The  Jury  were  told  In  the  charge  In  vari- 
ous ways  that  if  the  negUgwce  of  the  plain- 
tiff was  equal  to  or  greater  than  tbe  negli- 
gence of  fbe  otber  employft,  be  could  not 
recover.  We  tblnk  tbe  trial  court  took  care 
of  this  feature  of  the  case. 

[4]  The  following  exhibit  was  ofliBred  In 
evidence: 

"Michigan  Central  Railroad  Go. 
"Car  Departmwb 
"Spe<^l  Notice. 
"To  Foremen  and  Car  Bepalrm: 

"Oar  repairers  and  other  onjAoyft  of  Oils 
d^tartmoit,  wiio  have  occaslcnk  to  work  on 
or  about  cars,  are  strictly  forbidden  to  com* 
mence  work  on  any  car,  the  nature  of  which 
might  require  them  to  place  tbemsdTfls  In  a 
position  on,  under  or  about  the  car,  where- 
by Its  movement  on  the  track  would  result  In 
injury  to  them,  ioUAmtt  flrtt  properly  pro- 
tectlng  aaid  car  with  a  Hue  flag  or  flag$  by 
day  or  bhte  UghU  a*  night.  Any  enwloyd 
disobeying  the  above  order  will  be  liable  to 
Instant  discharge^  •   «  « 

"Foremen  are  Instmeted  to  rigidly  enforoo 
the  above  order,  and  to  keep  a  supply  of  blue 
fiags  and  lanterns  for  that  purpose  constant- 
ly on  bend.  Foreman  are  also  Instructed  to 
provide  each  of  their  car  repair  men  with  a 
copy  of  this  notice,  to  fully  explain  it  to 
them  and  to  procure  their  acknowledgmmt 
thereof  on  this  blank." 

Neither  the  plaintiff  nor  the  foreman  put 
out  a  flag.  It  Is  said  this  special  notice  ap- 
plied to  the  plaintiff  and  for  Qiat  reason  he 
cannot  recover.  Whoa  hurt,  be  had  not 
comm^ced  work  upon  any  car,  nor  was  be 
about  to  do  so.  He  was  not  employed  In  the 
car  departmoit   He  was  neltttor  foreman 
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nor  car  repairer.  We  do  not  tUnk  thla  rule 
or  notice  applied  to  him. 

The  case  was  carefully  tried  and  sabmltted 
to  tbe  Jory  In  a  clear  and  intelligent  charge. 

The  Judgment  Is  affirmed. 


Because  of  the  dwth  of  BIiAIB,  J., 
took  no  part  in  this  decision. 


he 


HBAD      FIRST  NAT.  BANK  OT  LANS- 
FORD, 

48Bpreme  Conrt  of  North  Dakota.    Oct,  17* 
1912.) 

(BvUatHtt  by  ti*  OomrUj 

COUBTS  (I  188*)— COUNTT  OouKn-JuBisoic- 

noH. 

SectiMi  111  of  the  state  ConstitiitioQ  con- 
■tnied  and  Aeld  that  coanty  coorts  of  iocreased 
jnrUdiction  are  not  vested  with  equity  powers, 
but  that  tbelr  jurisdiction  is  restricted  to  ac- 
tioDS  formerly  cognisable  at  law  wherein  the 
imoout  in  controTersy  does  not  exceed  ^1,000, 
[Ed.  Note,— For  other  cases,  see  Courts, 
Ceot  Dig,  ii  412.  4S7-i68;  Deo.  Dig.  1  183.*] 

Appeal  £rom  BenviUe  Oonntr  Court;  Per- 
cy &  <^«web  Judgew 

Action  b7  NelUe  Head  against  tbe  First 
Natltmal  Bank  of  Lansford.  From  an  wder 
orermllng  a  demurrer  to  the  complain^ 
defendant  appeals.  Reversed. 

Morton  ft  Mohr,  of  Lansford,  and  Palda, 
Aaker  ft  Greene,  of  Minot,  for  appellant, 
J.  E.  Bryana,  of  Mohall  (B.  H.  Grace,  of  Mo- 
ball,  of  ooonael),  for  respondoit. 

FISK,  J,  This  is  an  appeal  from  an  order 
of  tlw  county  court  of  Renville  county  over- 
mllng  a  demurrer  to  the  complaint  on  the 
ground  that  such  court  had  no  Jurisdiction 
of  the  Bubiect  of  tbe  action.  The  action, 
BS  disclosed  in  the  complaint,  is  one  to  de- 
termine adverse  claims  and  to  quiet  title  to 
certain  real  property  therein  described,  and 
also  for  the  recovery  of  damages  for  Its  use 
and  for  waste.  The  cause  of  action  is  there- 
fore dearly  one  for  equitable  cognizance, 
and  the  sole  question  for  our  determination 
is  whether,  under  the  Constitution  and  stat- 
utes of  this  state,  county  courts  of  Increased 
Jurisdiction  possess  eQttity  -  powers  concur- 
rent with  the  district  courts  In  snch  cases 
where  the  amount  involved  does  not  exceed 
11,000. 

Section  111  of  tbe  state  Constitution  con- 
fers exclusive  original  Jurisdiction  on  conn- 
ts  courts  In  probate  and  testamentary  mat- 
ters, as  well  as  the  appointment  and  control 
of  guardians;  and  It  also  provides  that, 
when  the  voters  of  any  county  having  a  pop- 
ulation of  2,000  or  over  shall  decide  by  a 
majority  vote  that  they  desire  the  Jurisdic- 
tion of  said  court  increa|ied,  "then  said  coun- 
court  shall  have  concurrent  Jurisdiction 
with  the  district  courts  in  all  civil  actions 
where  tbe  amount  in  controvert  does  not 
exceed  one  thousand  dollars." 


In  1900  the  Legislature  passed  an  act  to 
govern  tbe  practice  In  coun^  courts  of  in- 
creased Jurisdiction  (chapter  80,  Laws  1900), 
section  1  of  which  defines  the  Jurisdiction  of 
such  courts  in  the  exact  language  of  the  con- 
stitutional provision  above  quoted.  Such 
statute  is  quite  comprehensive  and  purports 
to  lay  down  a  complete  code  of  rules  to  gov- 
ern the  practice  In  such  courts;  but  suffice 
it  to  say  that  the  L^lslatnre  has  not  at- 
tempted  by  this  statute  nor  by  any  other 
enactment  to  broaden  the  Jurisdiction  con- 
ferred by  section  111  of  the  Constitntlon  ui>- 
on  sucli  courts,  nor  could  It  do  so  l^ally 
in  the  face  of  such  constltntlonal  provision 
which  expressly  defines  the  extent  of  the 
Jurisdiction  to  be  exercised  by  county  courts 
of  Increased  Jurisdiction,  We  are  confront- 
ed, therefore,  solely  with  a  question  of  con- 
stitutional construction.  Did  the  framers 
of  the  Gonstltotlon  intend  by  the  words^ 
"aald  county  court  shall  have  concnrrent 
Jurisdiction  vittt  tbe  district  ooorts  In  all 
dvU  actions  where  the  amount  In  controvert 
sy  does  not  exceed  one  thousand  dollars," 
to  confer  upon  such  courts  Jurisdiction  over 
eqni^  cauBesT  That  ttils  question  must  be 
answered  in  the  negative  is,  we  think,  very 
clear.  While .  tt  Is  true,  as  contended  by 
respondent's  counsel,  thgit  the  words  *in 
all  dvil  actions**  woald«-  when  taken  alone^ 
be  broad  enough  to  Indu^  all  actkms, 
whether  at  law  or  In  equl^,  still,  when  we 
consider  the  qualifying  words  Immediately 
following,  "where  tiie  amount  in  controvarsy 
does  not  eneed  one  thousand  dollars,"  we 
are  forced  to  conclude  that  ttie  inli^t  was 
merely  to  confer  Jurisdiction  in  those  actimis 
wbereln  it  la  possible  to  tneasnre  in  dollars 
and  cents  the  amount  in  controraiT-  ^^lia 
being  true,  tbe  cause  of  action  in  the  case 
at  bar  cannot  be  embraced  within  such  cm- 
stituUonal  iffovislon.  As  before  stated,  the 
action  is  to  determine  adverse  claims  and  to 
quiet  tiUe  to  real  property,  and  It  cannot  be 
said  that  tbe  amount  in  controversy  Is  any 
definite  sum  of  money.  In  order  to  be  em- 
braced within  the  constitutional  language 
above  quoted,  it  must  be  a  case  where  there 
Is  an  "amount  In  controversy"  which  may  be 
measured  in  money,  for  the  subsequent  lan- 
guage of  the  section  contains  the  words, 
"does  not  exceed  one  thousand  dollars." 
In  defining  the  Jurisdiction  of  district  courts 
in  section  103  of  the  Constitution,  it  Is  quite 
significant  that  the  words  "in  all  civil  ac- 
tions" were  not  used,  but  instead  we  find 
the  expression,  "It  shall  have  orlghial  Ju- 
risdiction *  •  •  of  all  causes  both  at 
law  and  equity";  and  Is  It  not  fair  to  as- 
sume that,  If  It  was  the  intention  of  the 
framers  of  the  Constitution,  in  defining  the 
Jurisdiction  of  county  courts  of  increased 
Jurisdiction,  to  confer  equity  powers  on  such 
courts,  tliey  would  have  employed  similar 
language  to  that  employed  in  section  103, 
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merdy  atSdlng  Uie  quallflcatloii  u  to  the 
amonnt  In  contrOTerqyT 

Most  of  respondent's  BXgameat  i»  based 
npon  the  words  In  section  111  of  the  Constl- 
tnUon  that  ''said  connty  court  shall  have 
concurrent  jurisdiction  with  the  district 
courts  In  all  dvil  actions.  *  •  Bnt 
the  fallacy  of  sudi  argamoit  is  made  ap- 
parent upon  reading  the  next  section  of  the 
Constitution,  relating  to  jnstioes  of  the  peao^ 
where  this  identical  langnage  is  used  In  dd* 
fining  their  Jorlsdiction.  Surely  it  will  not 
be  contended  that  sach  language  confers 
on  Justices  of  the  peace  Jurisdiction  In  equi- 
ty cases.  If  respondent's  contention  Is  sound 
In  the  case  at  bar,  then,  upon  like  reasoning, 
Justice's  courts  possess  Jurisdiction  In  all 
equity  cases  where  the  amount  Involved  does 
not  exceed  f 200,  except  In  those  cases  where- 
in the  boundaries  of  or  title  to  real  properly 
comes  In  question. 

At  and  prior  to  the  date  of  the  adoption  of 
our  Constitution,  original  Jurisdiction  In 
equity  cases  was  vested  solely  In  the  district 
courts,  being  the  courts  of  general  Jurisdic- 
tion, and  It  is  entirely  clear  that  a  change 
in  this  respect  was  not  contemplated  by  the 
framers  of  the  Constitution,  for,  as  above 
stated,  by  section  103  these  courts  are  given 
original  Jurisdiction  "of  all  causes,  both  at 
law  and  equity."  The  same  distinction  that 
formerly  existed  between  actions  at  law  aitd 
salts  In  equity  is  here  recognized  in  so  far 
as  the  vesting  of  Jurisdiction  Is  concerned, 
^he  fact  that  under  our  reformed  procedure 
all  forms  of  actions  are  abolished,  and  legal 
as  well  as  equitable  remedies  are  adminis- 
tered In  but  one  form  of  action  known  as  a 
civil  action,  does  not  operate  to  change  in 
any  way  the  fundamental  and  long-recog- 
nized distinction  existing  between  the  prin- 
ciples which  govern  in  the  exercise  of  Juris- 
diction in  law  and  equity  cases.  And  we 
are  convinced  that,  in  conferring  upon  county 
courts  and  justices  of  the  peace  concurrent 
Jurisdiction  with  the  district  courts  in  cer- 
tain cases,  the  framers  of  our  Constitution 
had  In  mind  merely  those  cases  formerly 
designated  as  actions  at  law,  as  dlsUnguish- 
ed  from  suits  In  equity,  and  whorein  Is 
directly  Involved  a  sum  in  money  or  personal 
property  not  exceeding  a  stated  amount 
This  has  evidently  been  the  construction 
giv«i  the  Constitution  by  our  Legislature 
and  by  the  bar  generally  ever  since  state- 
hood, and,  while  nut  controlling,  this  is  a 
fact  entitled  to  much  weight  by  thi^  court 
In  the  Code  of  Civil  Procedure  (sections  7512 
to  7618,  R.  C.  1906),  provision  is  made  for 
the  foreclosure  of  liens  on  personal  property 
by  actions  in  the  district  courts.  No  like 
provision  is  found  for  such  foreclosures  by 
actions  in  county  or  Justice's  courts.  Again 
by  chapter  80,  Laws  of  1909,  being  the  prac- 
tice act  for  county  courts,  we  find  that  .tn 
section  S  the  parties  are  given  the  benefit 


of  only  those  prorlBlonal  remedies  which  are 
applicable  to  law  actions  aa  distfaignished 
from  equity  causes;  the  provisional  reme- 
dies of  injunctions  and  recetvas  being  omit- 
ted theretrtHn. 

Our  attrition  has  been  called  to  the  case 
of  Lowe  T.  Abrahamson,  18  N.  D.  182,  lift 
N.  W.  241.  19  Ll  B.  A.  (N.  8.)  1089,  20  Ann. 
Cas.  856^  which  was  an  appml  from  a  judg- 
neattOt  a  county  court  foreclosing  an  al- 
leged taxm  laborer's  lien,  and  It  Is  said  that 
we  there,  in  eltec^  reo^inlied  the  Jurisdic- 
tion of  the  county  court  in  such  cases.  This 
may  be  true,  but  no  such  qneaUrai  was  there 
raised  or  called  onx  attenttout  and  the 
sole  question  In  fact  considered  was  whether 
a  woman  employed  on  a  farm  as  a  domestic 
was  a  farm  laborer  and  entitled  to  a  lien  for 
wages  under  section  8277,  B.  0.  1905.  W» 
do  not  deem  this  case  binding  on  ns  as  a 
controlling  precedent  in  the  esse  at  bar. 

Entertaming  Uib  foregoing  views,  wa  are 
compiled  to  reverse  the  ordor  annealed 
from,  and  it  Is  so  ordered. 


STATE  V.  MILLARD. 

(Supreme  Court  of  South  Dakota.    Oct  25. 

191Z) 

1.  EHBEzzLsianr  d  88*)— Eviobncb— Anicis- 

BXBILITT. 

In  a  trial  of  a  farm  manager  for  embes- 
zling  a  certain  aomber  of  hogs  between  the 
Ist  of  December  and  the  16th  of  F^raary 
following,  evidence  was  admissible  to  show  the 
number  of  hogs  which  the  employer  had  on 
the  premises  on  or  about  December  1st  to 
show  the  number  of  ho^  in  defendant's  care, 
in  order  to  lay  the  fonudation  for  proof  of  the 
namber  missing. 

[Ed.  Note.— Fot  other  casea.  see  EmbeKsle- 
ment.  Cent  Dig.  H  Gl.  66,  66;  JDec  Dig.  { 
38.*] 

2.  Embezzle  MI  NT  ({  S6*>— VARtANCE. 

Where  an  information  charsine  embessle- 
ment  described  the  property  as  "66  head  of 
red  Duroc  Jersey  Hogs,"  and  the  witnesses 
spoke  of  them  as  "Duroc  Jersey,**  and  as  "red 
hogs,"  there  was  no  substantial  variance, 
though  the  prosecuting  witness  admitted  that 
the  bogs  were  not  pare  bred  Duroc  Jersey. 

[Ed.  Notew— For  other  cases,  see  Etanbeiale- 
ment.  Cent  Dig.  H  66-69;  Dec  Dig.  |  35.*] 

3.  BuBEZzuciosKT  (|  ^*)— Sdbiussiozt  or  Is- 

BUBS— VaLUB. 

Where,  in  a  trial  for  embeztling  hogB|  the 
court  informed  the  Jury  ttiat  the  value  ot  tba 
hogs  was  material  only  to  ascertain  whether  It 
was  greater  or  less  than  $20,  and  thos  fix  the 
degree  of  the  offense,  that  the  court  submitted 
the  question  of  value  could  not  have  led  the 
jury  to  believe  it  was  a  civil  actltm. 

[Ed.  Not&— For  other  cases,  see  fiimbenle- 
ment.  Cent  Dig.  H  72-75;  Dec.  Dig.  |  48.*] 

4.  Embezzlemewt  (I  4i*)--PB0or  or  Aqet— 

SUPPICIEIIOT. 

Evidence  in  a  trial  for  embessUng  h(^ 
that  defendant  bad  been  in  the  prosecuting  wit- 
ness' employ  as  manager  of  his  farm  for  six 
years  and  was  a  man  of  family  residing  there- 
on was  sufficient  in  the  absence  of  proof  to 
the  contrary,  to  sustain  a  finding  that  he  was 
more  than  18  years  of  age. 

[Ed.  Note.— For  other  cases,  see  Ehabesale- 
ment,  Cent  Dig.  H  67-70 ;  Dec.  Dig.  |  44.*] 
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5.  BuBBZLBunr  (i  44*)— SumozBiior  or 

&TIDKKCS. 

Where  the  evidence  showed  that  defmd- 
ant  vu  manaKer  of  the  pnwecntlnK  witnees' 
fsrm,  that  the  property  conTerted  coasisted  of 
hogs  belonging  to  toM  employer  and  in  defend- 
ant's possession  as  such  manager  to  be  held  for 
bis  employer,  and  that  hie  disposition  of  the 
hogi  waa  without  big  employer's  knowledge  or 
consent,  it  waa  sufficient  to  sustain  a  convic- 
tion. 

[EA.  Xote.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  SS  67-70;  Dec  Dig.  {  44.*] 

6.  CantiHAL  Law  824*) — iNSTEUorioNa— 

OnOUHSTAimAIi  EmDENCB. 

Failure  to  Instruct  on  circumstantial  eri- 
dmce  was  not  reversible  error,  in  the  absence 
of  a  specific  request  therefor. 

[Gd.  Note. — For  other  cases,  see  Criminal 
^^Cent  Dig.  H  1996-2004;  Dec.  Dig.  i 

T.  EUBBEZLEIOCNT  {|  11*)— DsiCAND— PB00». 

In  a  trial  of  a  farm  manager  for  embea- 
iling  hogs  of  his  employer,  the  state  was  not 
required  to  prove  any  demand  to  have  been 
made  upon  ue  defendant  for  the  property. 

[Ed.  Note. — For  other  cases,  see  Bmhezzle- 
swot.  Ceot  Dig.  fS  9.  10;  Dee.  Dig.  1 11.*] 

Appeal  from  Olrcnlt  Court.  Mtnnehaha 
County ;  Joseph  W.  Jones,  Judge. 

J.  B.  Millard  was  convicted  of  embezzle- 
moit,  and  he  appeals.  Affirmed. 

Sam  H.  Wright,  of  Sioux  Falls,  for  aro^l- 
lant  Boyal  0.  Johnson,  Atty.  Ool,  and 
Uarttn  Bergb,  State's  Atty.,  of  SUmx  Falls, 
for  the  Statb 

CORSON,  J.  Upon  an  Information  duly 
Sled  by  the  state's  attximey  of  Ulnnehaba 
eonnty,  the  defendant  waa  trted  and  conTlc^ 
ed  of  the  crime  of  embesalement  The  In- 
formation charges.  In  substance,  that  the  de- 
fendant between  the  Ist  of  December,  1911, 
and  the  16th  ot  February,  1912,  being  a 
clerk,  servant,  and  employ^  of  B.  D.  Olark, 
and  being  a  person  over  the  age  of  18  years, 
and  not  being  an  apprentice  of  said  E.  D. 
Clark,  did  by  virtue  of  his  employment  as 
such  clerk  and  servant  as  aforesaid  receive 
and  take  into  his  possession,  care,  and  con- 
trol from  said  B.  D.  Claik  "5S  bead  of  red 
Daroc  Jersey  hogtf'  of  the  value  of  $1,100, 
all  of  said  property  being  the  personal  prop- 
erty of  said  B.  D.  Clark ;  that  all  said  per- 
sonal property  was  received  by  said  Millard 
Into  his  possession,  control,  and  care  by  vlr- 
tne  of  his  employment  as  such  derk,  servant, 
and  employe  of  said  C!lark ;  that  said  Mil- 
lard did  wUlfoUy,  unlawfully,  feloniously, 
ud  fraudolently  convert  to  his  own  use  and 
embeszle  all  the  personal  property  aforesaid, 
and  by  the  means  aforesaid  the  said  Millard 
did  commit  tbe  crime  of  embezzlement 
From  the  judgment  of  ctmvlction  and  order 
doiylng  a  new  trial  tbe  defendant  has  ap- 
pealed to  tbis  court 

It  Is  disclosed  by  tlie  evidence  that  Mr. 
Clark,  the  ovmer  of  the  hogs,  was  a  resident 
of  SIODX  Falls,  and  owned  a  farm  of  200 
acres  about  three  miles  from  the  dty  on 


which  he  had  in  December,  1911,  142  bogs; 
that  the  defendant  was  In  tbe  empli^  of 
Clark  In  tbe  management  of  the  ftrm,  and 
had  control  of  fbnr  or  five  oOitx  employes 
who  worked  <m  tbe  farm;  that  about  tbe 
ISth  of  February,  1912,  Oark  made  an  er- 
amlnatlon  ot  tbe  hoga,  and  found  that  there 
were  6S  missing;  ttiat  be  bad  several  oon- 
wsationa  with  the  defendunt  as  to  what 
had  become  of  them.  At  first  tbe  def^dant 
Insisted  Out  they  must  be  on  tbe  jdace,  but. 
on  'the  hogs  being  counted  and  tbe  B6  being 
found  missing,  he  denied  that  be  bad  any 
knowledge  as  to  what  had  become  of  them. 
There  was  evidence  tending  to  prove  that 
the  defendant  had  been  seen  on  the  road  to 
Sioux  Falls  vrlth  teams  hauling  hoga,  and 
there  was  evidence  tending  to  prove  that  the 
defendant  had  sold  bogs  to  a  butcher  in 
Sioux  Falls,  and  that  the  value  of  the  65 
hogs  was  between  $1,100  and  $1,200,  and,  so 
far  as  the  record  discloses,  the  defendatat  in- 
troduced no  evidence  accounting  for  the  dis- 
appearance of  these  bogs  or  as  to  what  bad 
become  of  them. 

Tbe  defendant  assigns  as  error  that  the 
court  erred  In  overruling  certain  objections 
to  tbe  introduction  of  testimony,  in  denying 
defendant's  motion  for  directing  a  verdict  in 
his  favor,  In  giving  certain  portions  of  Its 
charge  to  the  Jury,  and  In  omitting  to  give 
certain  instructions  to  the  Jury.  ' 

[1]  Mr.  Clark,  a  witness  for  the  state,  was 
asked  the  following  Question  by  the  state's 
attorney:-  "State  what  quantity  of  hogs  you 
had  upon  the  preoiilaes,  described  here,  on  or 
about  the  1st  day  ot  Deoember,  VblL**  To 
tbis  the  defendant  objected  aa  Inoonq^etent. 
irrelevant,  and  Immaterial  nnder  the  allega- 
tions in  tbis  Information,  and  especially  for 
the  reason  that  the  aUe^tton  dxarges  spe* 
dflcally  that  tbese  bogs  turned  over 

by  Mr.  Clark  to  tbe  defendant  Tbe  objec- 
tion was  overruled,  and  the  witness  answer- 
ed that  be  had  142  boss.  It  Is  contended 
the  d^endant  that  since  tbe  InfOnnatlfm 
stated  that  the  hogs  in  question  were  receiv- 
ed by  the  defendant  into  his  care  and  pos- 
session between  the  Ist  of  December  and  the 
15tb  of  February,  and  did  not  all^e  that  the 
complaining  witness  bad  any  specific  number 
of  hogs  on  bis  premises  within  the  dates 
named,  that  the  state  was  permitted  to 
change  the  issue  in  the  case,  and  a  positive 
variance  was  created  in  the  issues  by  the 
ruling  of  tbe  court  ^bove  noted.  We  are  of 
the  opinion  that  the  objection  to  the  question 
was  properly  overruled,  and  that  there  was 
no  variance.  Tbe  Questitm  was  a  prelim- 
inary one,  and  It  was  clearly  proper  to  show 
by  the  witness  tiie  number  of  hogs  in  the 
possession  of  the  defendant  belonging  to  tbe 
witnesses,  as  this  was  followed  by  his  evi- 
dence tending  to  prove  that  on  tbe  16tb  of 
Febmary  following,  npon  counting  the  bogs. 


*rtooihsr< 


I SM  suns  topic  and  section  NUHBBR  In  Dw.  Dig.  4  Am.  Dig.  Key-Na.  Series  *  Rep'r  Indsaes 


Digitized  by 


Google 


868 


tS&  N0ETHWB8TEBN  BEPOBTBB 


he  fonnd  that  60  were  missing,  and  the  evi- 
dence  was  clearly  competent,  therefore,  for 
the  purpose  of  showli^  the  nnmbra  of  hogs 
under  the  charge  and  control  of  the  defend- 
ant in  order  to  lay  the  foundation  for  proof 
of  the  number  that  were  missing. 

[2]  It  is  further  contended  by  the  defend- 
ant that  there  was  a  fatal  Tarlance  between 
the  description  of  the  property  in  the  In- 
formation and  the  proof.  It  will  be  observ- 
ed that  In  the  Information  the  property  la 
described  as  "65  head  of  red  Dnroc  Jersey 
hogs."  Clark,  the  owner  of  the  hogs,  in  an- 
swer to  a  qnestlon.  "What  kind  of  hogs  were 
they  7"  answered,  "Duroc  Jersey."  Other 
witnesses  spoke  of  them  as  "red  hogs."  We 
are  of  the  opinion  that  this  description  of 
the  hogs  was  substantially  correct,  although 
the  witness  Clark  admitted  that  they  were 
not  pure  bred  Duroc  Jersey.  There  Is  no  al- 
legation in  the  information  that  they  were 
pure  bred  Duroc  Jerseys,  and  hence  there 
was  no  substantial  variance  between  the  de- 
scription In  the  Information  and  the  descrip- 
tion given  by  the  witnesses.  The  object  of 
the  description  of  the  hogs  in  the  Informa- 
tion was  to  notify  the  defendant  generally 
of  the  description  of  the  hogs  with  which  he 
was  charged  with  embeKsllng,  and  clearly  the 
hogs  were  sufficiently  Identified  by  the  de- 
scription given  by  the  witnesses,  and  the  de- 
fendant could  not  have  heai  misled  by  the 
mere  fact  that  they  were  not  provot  to  be 
pure  bred  Duroc  Jersey  hogs. 

The  case  of  Loyd  v.  State,  22  Tex.  Ak). 
646,  3  S.  W.  670,  relied  on  by  the  defendant, 
was  a  case  where  a  party  was  diarged  with 
removing  from  the  state  mortgaged  property 
with  the  intention  to  defraud  the  mortga- 
gee, and  the  property  was  described  In  the 
indictment  as  "one  chestnut  sorrel  pony 
*  *  *  and  one  Studebalter  two-horse  bug- 
gy." The  court  says  as  to  the  horse  and  bug- 
gy :  "The  evidence  Is  that  the  <ne  removed 
from  the  state  by  tbe  defendant  was  a  sor^ 
rel,  not  a  t^estnnt  sorrel,  as  described  In 
the  tudictment  and  mortgage,  and  it  was 
further  tsoved  that  then  is  a  marked  dif- 
ference  between  the  colors  of  sorrel  and 
cheatnot  aorreL  As  to  the  wagon,  it  was 
not  proved  that  it  was  a  Stodebaker.  nor 
even  that  it  was  a  two-horse  wagon.  These 
dsCecta  in  tbe  evidence  were  called  1»  tbe  at- 
tention of  tile  court  by  a  qradal  instmctlon 
requeated  by  detoidant,  which  was  vefnaed." 
It  will  be  observed  that  in  that  case  there 
was  a  material  variance  between  the  descrip- 
tion of  the  horse  in  the  indictment  and  the 
deacrii^lon  the  liorae  givoi  -tlw  wlt- 
neaaea,  and  that  aa  to  tbe  wagon  there  was 
no  evidfimce  as  to  the  make  of  tbe  wagon,  or 
that  it  was,  in  fact,  any  ench  wagcm  aa  tliat 
described  In  the  indictment  It  will  be  no- 
■  tloed  that  there  la  a  marked  difference  be- 
tween tbe  fticts  in  that  caae  and  the  caae  at 
bar.  Assuming  that  a  particular  description 
of  the  propoty  is  neceaaary  in  an  indictment 


or  Information  for  embeisElemefit,  we  are  of 
the  opinion  that  the  description  of  the  prop- 
erty given  by  the  witnesses  in  the  case  at 
bar  sufficiently  identified  it  as  the  property 
described  in  the  Information,  and  that  there 
was  no  material  variance  between  the  de- 
scription of  the  property  In  the  Information 
and  the  property  as  described  by  the  wit- 
nesses. 

[3]  By  assignment  No.  3  it  Is  claimed  that 
the  Jury  was  impressed  during  the  trial  and 
wMle  they  were  considering  their  verdict, 
with  the  theory  that  it  was  a  civil  action 
for  the  recovery  of  damages  for  the  loss  of 
the  hogs  alleged  to  have  been  embezzled 
from  the  fact  that  the  court  submitted  to 
the  Jury  and  required  them  to  find  the  value 
of  the  property.  But  we  are  of  the  opinion 
that  there  is  no  merit  In  this  cont^tion. 
The  court  in  its  chai^  to  the  Jury  Instruct- 
ed them :  "In  this  proceeding  tbe  state  ac- 
cused the  defendant,  J.  R.  Millard,  with  the 
crime  of  embezzlement"  And  the  court  pro- 
ceeded to  instruct  the  Jury  fully  as  to  what 
constituted  the  crime  of  embezzlement,  and. 
the  Jury  having  returned  into  court,  the 
foreman  remarked  to  the  court:  "We  came 
before  you  to  ask  a  question  in  regard  (to) 
returning  a  verdict  without  Inserting  tl^ 
amount  of  damages."  To  which  the  court 
replied:  "We  would  have  to  ascertain  the 
damage  in  some  way  or  other.  The  crime 
of  embezzlement  is  very  much  like  larcmy, 
and  in  cases  of  larceny,  where  the  value  is 
not  to  exceed  f20.  It  is  petit  larceny,  and. 
If  it  exceeds  $20,  it  is  grand  larcmy.  The 
punishment  in  cases  of  embeaszlonent  Is  pre- 
cisely the  same  aa  in  larceny.  So  we  need 
fo  know  the  amonnt  or,  at  any  rate,  wheth- 
er it  is  over  f20  or  not  Tliat  Is  all  we  real- 
ly need  to  know.  The  exact  amount  is  not 
necessary  to  detomina"  We  must  presume 
that  the  Jury  were  men  of  ordinary  Int^li- 
gence^  and  that  they  could  not  have  Infored 
that  they  were  trying  a  dvU  case  from  the 
language  of  tbe  comt,  especially  from  his 
answer  to  their  question. 

The  fifth  aasigtiment  of  error  is,  in  sub- 
stance, tlut  tbwe  was  a  failure  on  tlie  part 
of  tbe  state  to  prove  the  defendant  was  over 
the  age  of  18  years,  that  the  evidence  waa 
Insnfflclfflit  to  sustain  the  verdict,  and  Uiat 
the  court  erred  In  Its  failure  to  Instruct  tbe 
Jury  upon  the  subject  of  drcomstantiai  evi- 
denc&  This  assignment  <tf  error,  in  ^ect. 
contains  ttiree  propositions:  (1)  Olat  ttaore 
was  a  fidlure  on  the  part  of  the  state  to 
prove  tbat  the  d^endant  was  over  the  age 
of  18  years ;  (2)  that  tta»  evidence  was  in- 
sufficient to  sustain  the  verdlet;  and  (3) 
that  the  court  wred  in  its  failure  to  instruct 
tile  Jury  upon  the  subject  of  etrcnmstsntlal 
evidence.  We  will  take  these  iHupoet< 
tlons  in  thdr  order. 

[4]  It  Is  true  tbat  there  Is  no  direct  srt- 
dence^  so  far  as  tlie  record  discloses,  tluit 
the  defendant  was  not  within  the  age  of 
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18  yean,  but  tliere  warn  Indirect  eridenoo  to 
tbe  effect  tliat  the  defendant  had  t>een  In 
the  employ  ot  tbe  prasecatlng  witneaa  aa 
manager  of  hla  farm  for  six  years  prior  to 
the  filing  of  the  information,  and  that  he  was 
a  man  of  family  residing  upon  the  farm. 
We  are  of  tlie  opinion  that  from  mis  evl- 
deace,  in  the  abaaice  ot  any  evidence  on  the 
part  of  the  defendant  upon  the  subject  of 
hts  age,  tbe  Jury  were  clearly  warranted  in 
finding  that  the  defendant  was  orer  the  age 
of  18  years.  In  the  analogous  case  of  State 
T.  lograbam,  136  N.  W.  258,  the  learned  Su- 
prone  Court  of  Minnesota  held:  "It  Is  sug- 
gested that  there  was  no  evidence  that  the 
prosecutrix  was  not  the  wife  of  the  defend- 
ant If  it  was  incumbent  upon  the  prosecu- 
trix to  prove  a  negative,  the  indirect  evi- 
dence waa  ample  to  establish  that  the  prose- 
cutrix was  not  the  wife  of  the  defaidanb" 

The  contention  of  the  defmdant  that  the 
evidoace  waa  insufficient  to  sustain  the  ver- 
dict Is,  in  our  opinion,  vntenablflw 

[I]  In  10  A.  ft  a  Bn&  of  Law,  9SS,  the 
required  pxoat  to  sustain  a  conviction  In  a 
case  of  anbenlgnent  is  thus  stated :  ''As  a 
genonl  Tul^  to  make  out  a  case  oi  erabesde- 
ment  under  the  statatea.  It  Is  neconary  to 
show,  first,  that  the  aocnised  &lls  within  cme 
of  the  classes  of  persons  named,  or  occupies 
one  of  the  fidnclary  rdationa  spedfled  in  the 
statute ;  second,  that  the  thing  converted  or 
appropriated  is  of  socb  a  character  as  to  be 
within  the  protection  of  the  statnte;  third, 
that  It  belongB  to  the  master'  or  principal, 
or  some  one  other  thui  the  accused ;  fourth, 
In  nuwt  Jnrisdlctltms  that  It  was  In  the  pos- 
•easlfHi  of  the  accwed  at  the  time  of  tbe 
conversion,  so  that  no  trespass  was  commit- 
ted in  taking  it;  fifth,  that  a  relation  of 
trust  or  confidence  existed,  and  that  the 
property  came  into  the  possession  of  the  ac- 
cused, and  was  held  by  him,  in  some  Juris- 
dictions by  virtue  of  bis  employment  or  of- 
fice, and  in  others,  for  or  In  the  name  or 
OD  account  of  bis  master  or  employer ;  sixth, 
that  bis  dealing  with  tbe  property  constitut- 
ed a  conversion  or  appropriation  of  the 
same;  seventh,  that  there  was  a  fraudulent 
intent  to  deprive  the  owner  of  hla  property." 
In  the  case  at  bar  It  would  seem  that  all 
these  requirements  were  complied  with.  It 
was  shown  that  the  defendant  came  within 
cme  of  tbe  classes  of  persons  named,  or  oc- 
cupied one  of  the  fiduciary  relations  speci- 
fied In  the  statute;  that  the  property  con- 
verted was  of  such  a  character  as  to  be  with- 
in the  protection  of  ttie  law;  that  it  belong- 
ed to  his  onployer,  the  prosecuting  witness; 
that  It  was  In  the  possession  of  the  defend- 
ant as  the  manager  of  tbe  property  for  his 
said  employer,  and  that  the  property  was 
beld  by  him  for  and  on  account  of  hla  said 
ODpIoyer;  and  that  bis  disposition  of  the 
property  was  without  the  knowledge  or  con- 
sent of  the  owner,  and  was,  therefore,  an 
approprlatlfm  ot  the  same.  Tlie  evidence, 
138  N.W.— 24 


therefore,  dearly  warranted  tbe  Jury  in 
their  finding  that  the  defendant  had  dlspoa- 
ed  of  tbe  hogs  with  tbe  fraudulent  Intent  to 
embezzle  them  and  to  convert  them  to  his 
own  use,  and  the  verdict  ot  the  Jury  Ib  clears 
ly  sustained  by  the  evidence. 

[I]  It  Is  further  contended  by  the  defend- 
ant that  tbe  court  erred  In  its  chai^  to  the 
Jury  In  failing  to  Instruct  them  upon  the 
question  of  circumstantial  evidence  but  this 
contention  is  clearly  untenable  for  the  rea- 
son that  the  failure  <^  the  court  to  Instruct 
the  Jury  as  to  the  nature  ot  such  evidmce 
did  not  constitute  reversible  error  as  the 
court  was  not  specially  requested  by  the  ac* 
cused  to  give  an  Instruction  upon  tbat  sub* 
Ject  Frye  v.  Tei^son,  6  B.  D.  892,  61  N. 
W.  101;  Garrigan  v.  Kennedy,  19  &  D.  11, 
101  N.  W.  1081,  IIT  Am.  St  Bep.  »2T,  8  Ann. 
Caa.  1125;  Belknap  t.  Btiknap,  20  8.  D. 
482.  107  N.  W.  682;  Winn  T.  Sanborn,  10* 
8.  D.  642.  7S  N.  W.  201. 

[7]  It  is  further  contended  liy  12ie  d^Cnd- 
ant  that  there  is  no  evidence  of  any  demand 
made  upon  him  tor  tbe  property,  and  that, 
in  the  absence  <^  sudii  a  demand,  he  oonld 
not  properly  be  convicted  of  embeselemait, 
but  this  ctmtention  la  dearly  untenable  as 
the  section  of  the  Code  (section  626)  under 
which  this  information  was  drawn  requires 
no  such  demand  and  refusal  and  no  such  de- 
mand or  refusal  is  alleged  In  the  informa- 
tion. It  seems  to  be  generally  bdd  that  in 
cases  of  embezzlement  no  demand  is  nec- 
essary. In  16  Oyc.  495,  the  law  upon  the 
subject  ot  demand  Is  thus  stated:  "In  or^ 
der  to  constitute  raibesEzlement,  the  accused 
must  be  shown  to  have  fraudulently  convert- 
ed money  or  other  property  to  bis  own,  or 
some  one's  else,  nife,  or  to  bave  fraudulentiy 
secreted  It,  with  Intent  so  to  convert  It. 
However,  the  weight  of  authority  Is  to  tbe 
efrect  that  a  demand  for  the  money  or  oth- 
er property  alleged  to  have  been  embezzled 
need  not  be  made  by  the  prosecution.  In  the 
absence  of  statute  to  the  contrary,  except 
undet  tbe  peculiar  circumstances  of  tbe  par- 
ticular case."  In  the  case  of  People  v. 
Ward,  134  CaL  301,  66  Pac.  372,  the  learned 
Supreme  Court  of  that  state,  discussing  the 
necessity  of  a  demand  in  cases  of  embezzle- 
ment,  says :  "A  demand  is  not  'an  Indispen- 
sable requirement  of  law  In  all  cases,'  as 
contended  by  the  appellant,  nor  can  It  be 
true  that  'without  such  demand,  no  oCTenae 
exists.'  A  demand,  followed  by  a  refusal, 
if  the  other  essential  facts  exist,  Is  evidence 
of  embezzlement,  and  sometimes  indispensa- 
ble evidence  of  It,  but  it  Is  the  fraudulent 
and  felonious  conversion  of  the  money  or 
other  property  that  constitutes  tbe  offense, 
and  tbat  may  often  he  proved  without  a 
demand.  People  v.  Bidleman,  104  Cat.  608 
[38  Pac.  502] ;  People  v.  Royce,  106  Cal. 
173  [37  Pac.  630,  39  Pac.  524] ;  Wharton's 
Criminal  Law,  8  1030."  In  Commonwealth 
V.  Hussey,  111  Mass.  433,  tbe  Supreme  Court 
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of  Husaehnsetts  in  dlacnsslng  the  question 
of  demand  says:  "A  fraadulent  conTenton 
to  the  defendant's  own  use  would  be  embfis- 
zlemuit,  whether  demand  were  made  or  not; 
and,  of  coarse,  snc^  demand  need  neither 
be  averred  nor  proved."  Commonwealth  t. 
Mead,  160  Mass.  319.  36  N.  E.  1125;  State 
T.  Beynolds,  6S  N.  J.  Law,  424,  47  AtL  644; 
Commonwealth  t.  Tnckerman,  10  Oray 
(Mass.)  173. 

Finding  no  error  In  the  record,  the  Jndg- 
moit  of  the  drcnit  court  and  order  denyliuc 
a  new  trial  are  affirmed. 


HEFLEBOWm  t.  WILDT  et  aL 

(Supreme  Court  of  South  Dakota.    Oct  25, 
1912.) 

1.  QunmNO   Tiru    (i  37*)— Pleading 
377*)— IssuBS. 

PlaintifC  sued  to  quiet  hie  title  to  land 
which  hia  grantor  had  subsequently  conveyed  to 
defendant,  C,  who  had  gotten  hia  deed  on  rec- 
ord ahead  of  plaintiff,  and  joined  the  grantor 
as  the  holder  of  a  mortgage  given  him  by  C. 
The  complaint  in  paragraph  6  expressly  alleged 
that  both  tlie  second  deed  and  the  mortgage 
were  without  consideration,  and  "were  made 
and  taken  by  all  the  parties  thereto  with 
full  knowledge  and  notlce"^  of  the  deed  to  plain- 
tiff. Paragraph  7  alleged  that  the  deed  and 
mortgage  were  a  cloud  on  plaintilTB  title  to 
the  land.  The  answer  denied  that  the  second 
deed  and  the  mortgage  were  without  conaid* 
eration,  and,  "answering  paragraph  7"  of  the 
complaint,  denied  that  plaintiff  bad  or  ever  did 
have  any  title,  interest,  or  claim  in  or  to  the 
land.  Held,  that  there  was  nothing  in  the  an- 
swer amounting  to  a  denial  of  the  allegation 
of  the  complaint  that  the  second  deed  aud  the 
mortgage  were  with  notice  of  plaintiff's  prior 
deed,  and  hence  such  all^tlon  stood  admitted, 
and  need  not  be  proved  by  plaintiff  to  make 
out  a  case. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie.  Cent  Dig.  {  78;  Dec.  Dig.  {  37;*  Plead- 
ing, Cent  Dig.  U  122&-1231 ;  I>ec.  Dig.  9 
37'l'.*] 

2.  Trial  ({  396*)— Findings— CoNrOBurrr  to 
Issues. 

A  finding  in  an  action  to  ouiet  title  that 
defendant  took  a  conveyance  of  certain  prop- 
er^ without  notice  of  a  previous  conveyance 
by  the  grantor  is  erroneous,  where  tbe  answer 
of  tbe  defendant  admitted,  by  failure  to  deny, 
an  allegation  in  the  complaint  that  the  defend* 
ant  took  such  conveyance  with  notice. 

^U.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «  935-038;  Dec.  Dig.  {  30O.*] 

Appeal  from  Glrcolt  Court,  SuUy  County; 
J.  H.  Bottnm,  Judge. 

Action  by  Frank  Heflebower  against  Har- 
rison D.  Wll^  and  another.  Judgment  for 
defendant  Charles  R  Wiley,  and  plaintiff 
appeals.  Beversed. 

Frank  Tnmer,  of  Fanlkton,  for  appellant 
J.  H.  Gropengieser,  of  Onlda,  and  Sutherland 
ft  Payne,  of  Pierre,  for  respondents. 

CORSON,  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  Judgment  in  favor  of  tbe  de- 
fendant Charles  R.  Wiley.  Tbe  case  was 
tried  to  the  court  without  a  Jury,  and  at  the 


close  of  the  plalnttflTs  evidence  a  motion  was 
made  by  the  defendant  Chas.  H.  Wiley  for 
Judgment  in  his  favor,  which  motion  was 
granted,  and  the  sranttng  of  this  motion  is 
now  assl^ed  as  error. 

The  action  was  commenced  to  qniet  title 
to  80  acres  of  land  In  Sully  county,  and  to 
cancel  of  record  a  certain  deed  executed  to 
the  defendant  Chas.  R.  Wiley  and  mortgage 
executed  by  him.  The  complaint,  after  al- 
leging a  chain  of  title  from  the  tJnited  States 
government  to  one  Harrison  D.  Wiley,  alleses 
as  follows: 

"(4)  That  on  the  27th  day  of  December, 
1907,  the  deftodant  Harrison  D.  Wll^  (os- 
Ing  hia  initiala  only,  H.  D.)  tor  a  full,  vala-, 
able  consideration,  mad^  executed,  a<Anowl- 
edged,  and  delivered  to  plalnUff  her^  his 
certain  warranty  deed,  whereby  he  conr^red 
and  transferred  to  tUa  platnttiT'  the  land  In 
question. 

"(S)  That,  notwithstanding  the  deed  de- 
scribed and  referred  to  In  paragraph  4  of 
this  complaint,  the  said  Harrison  D.  WUey 
did  OB  or  about  Sept^ber  T,  1908,  execute 
to  the  defendant  Charles  R.  Wiley  a  pretend- 
ed warranty  deed,  whereby  he,  ttie  said 
Harriatm  D.  Wiley,  attempted  and  pretuided 
to  coave^  and  transfer  to  said  Charlea  R. 
WUey"  the  land  In  iinestlon,  "and  that  said 
pretended  deed  was  on  or  about  S^tembw 
15, 1908,  recorded  in  the  office  of  the  register 
of  deeds  at  page  644,  aud  that  on  the  same 
day,  and  as  a  part  of  tbe  same  tranaactlon, 
tbe  said  Chal'leB  R.  Wiley  executed  back  to 
said  Harrison  D.  WUey  a  pretended  mort- 
gage on  the  land  descrUwd  in  this  paragraph, 
pretending  to  secure  the  sum  of  $800,  which 
said  mortgage  was  on  September  10,  1908, 
recorded  In  tbe  office  of  the  rei^ster  of  deeds 
of  said  Sully  county,  In  book  28  of  Mortga- 
ges, at  page  94. 

"(6)  This  plaintiff  speciflcaUy  alleges  that 
the  said  pretended  deed  find  the  said  pre- 
tended mortgage  described  and  referred  to 
in  paragraph  6  were  wholly  without  con- 
sideration, and  that  tbe  said  pretended  deed 
and  the  said  pretended  mortgage  were  made 
and  taken  by  all  parties  thereto  with  full 
knowledge  and  notice  of  the  deed  from  the 
said  Harrison  D.  Wiley  to  this  plaintiff,  de- 
scribed and  referred  to  in  paragrai^  4 
hereof. 

"(7)  That  the  said  pretended  deed  and 
the  said  pretended  mortgage  referred  to  and 
described  in  paragraph  5  hereof  are  a  cloud 
upon  plaintiff's  title  to  said  land." 

Then  follows  a  prayer  that  title  be  quiet- 
ed in  tbe  plaintiff,  and  "that  the  pretended 
deed  and  pretended  mortgage"  be  by  Judg- 
ment of  the  court  "annulled,  canceled,  and 
forever  set  aside."  The  answer  admits  the 
chain  of  title  from  the  United  States  to  Har- 
rison D.  Wiley,  and  that  Harrison  D.  Wiley 
conveyed  the  real  property  In  controversy  to 
defendant  Charles  R.  Wiley,  and  took  a 


•For  otber  cases  see  same  topic  and  McUon  NUHBBR  In  Dec.  Dig.  &  An.  Dls.  Key-No.  Series  A  R«i'r  Indexes 
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mor^cage  on  the  same  for  $800  In  payment 
It  then  "specifically  denies  tbat  said  war- 
ranty deed  was  delivered  to  said  Cliarles  B, 
Wll^.  defendant,  wltliont  consideration,  and 
tliat  said  note  and  mortgage  were  made,  ez- 
ecated,  and  delivered  to  the  defendant  Har- 
rison D.  Wiley  without  consideration  as  al- 
leged In  paragrapti  6  of  said  complaint  "An- 
swering paragraph  7  of  said  complaint,  de- 
fendants deny  that  plaintiff  now  has  or  ever 
did  hare  any  title,  Interest  or  dalm  of  any 
kind  whatsoerer  in  said  hereinbefore  de- 
scribed premises,  and  alleges  tbat  plaintiff 
has  no  claim  upon,  demand,  title,  or  interest 
tberein  at  this  date." 

The  case  b^Uig  called  for  trial,  the  plaintlfl 
introdoeed  copies  of  the  records  of  Solly 
ooonty  showing  the  ttOe  In  Harrison  D.  Wll- 
er  on  January  80, 1907.  Plaintlfl  then  Intro- 
duced, OTW  the  objections  of  the  defendants, 
ft  purported  deed  (tf  the  preralsea  from  H.  D. 
Wlli^  to  the  plaintiff,  bearing  date  of  De- 
cember 27,  1907,  and  recorded  October  28, 
1910.  No  Other  evidence  was  offered  by  tbe 
plaintlfl  except  a  11a  pendens  filed  with  the 
register  of  deeds  of  Snlly  county  giving  no- 
tice of  the  comm"«icement  of  the  action  and 
Its  nature.  Tbe  dtfendant  Oharles  R.  Wiley 
ttiereiqxHi  moved  for  a  judgment  in  his  faTor 
upon  the  ground  that  the  common  grantor, 
Harrisim  IX  Wiley,  executed  a  warranty  deed 
of  said  premises  to  the  defendant  Charles  R. 
Wiley,  whldi  deed  ma  duly  recorded  Sep- 
tember 10,  1908,  the  presumption  being  mat 
tbe  deed  previously  recorded  wotild  take  pre- 
cedence over  all  unrecorded  Instruments. 
The  court  took  the  matter  under  advisement, 
and  later  granted  the  motion  and  made  find- 
ings of  tact  and  entered  Judgment  in  fkvor 
of  the  defendant  Charles  B.  Wiley.  The 
qaestlon  before  this  court  to  decide,  there- 
fore, b  whether  or  not  plaintiff  had  made 
out  a  cai»  by  the  evidence  introduced,  read 
in  connection  with  the  pleadings. 

[1]  It  Is  contended  by  the  plaintiff  that  the 
defendant  did  not  deny  generally  or  spe- 
cifically "knowledge  or  notice"  by  him  of  the 
prior  deed  to  the  plaintiff  at  the  time  tbe 
second  deed  was  executed  to  him,  and  hence 
It  was  unnecessary  for  the  plaintiff  to  prove 
tbe  allegations  of  tbe  complaint  that  the  de- 
fendant had  such  knowledge  and  notice  of  the 
existence  of  the  prior  deed,  and  that  by  tbe 
Introdaction  of  the  records  above  referred 
to  he  established  his  right  to  a  judgment  In 
Us  favor.  The  defendant  however,  con- 
tends that  although  there  was  no  specific  or 
general  denial  of  the  allegations  of  tbe  sixth 
paragraph,  alleging  tbat  he  took  tbe  second 
deed  with  knowledge  or  notice,  the  whole  an- 
swer was,  in  effect  a  general  denial  of  tbe 
facts  alleged  In  the  complaint  and  that  the 
first  part  of  the  answer  above  quoted  is 
broad  enough  to  put  the  plaintiff  upon  proof 
of  the  allegations  of  the  complaint.  The 
learned  drcnlt  court  evidently  adopted  this 
theory  in  granting  defendant's  motion  for 


Judgment  In  his  favor.  Bnt  In  our  opinion 
the  court  clearly  erred  In  taking  the  view  of 
the  answer  that  It  denied  the  allegations  con- 
tained in  the  sixth  paragraph  of  the  com- 
plaint, allying  that  he  (defendant)  took  said 
deed  with  notice  and  knowledge  of  the  plain- 
tiff's prior  deed,  and  in  granting  the  defend- 
ant's motion.  In  the  view  we  take  of  the 
case,  the  plaintiff  is  right  in  his  contention 
that  the  allegation  of  notice  and  knowledge 
on  tbe  part  of  the  defendant  was  not  denied 
by  the  answer,  and,  under  the  pleadings  and 
evidence  at  tbe  time  the  plaintiff  rested,  he 
was  clearly  entitled  to  findings  and  Judgment 
Is  his  favor,  as  he  had  shown  a  complete  ti- 
tle in  litmself.  The  contention  of  the  de- 
fendant that  the  last  paragraph  of  the  an- 
swer In  which  the  defendant  denies  "tbat 
plaintiff  now  Is  or  ever  did  have  any  tttle, 
interest,  or  claim  of  any  kind  whatsoever  in 
said  hereinbefore  described  premises,  and  al- 
leges that  plaintiff  has  no  claim  upon,  de- 
mand, title  or  intraest  Hiereln  at  this  date," 
is  a  general  denial  of  the  portion  of  the 
complaint  above  referred  to,  is,  fin  our  opin- 
ion, untenable. 

[2]  It  is  contended  by  the  defendant  tbat 
as  the  court  made  the  following  finding: 
"That  tbe  said  Charles  a  Wiley  took  the 
conve^nce  of  said  property  In  good  faith 
and  for  a  valuable  conBlderatlon  and  with- 
out notice  of  any  previons  conveyance  of 
said  proper^  or  any  part  tfaere(tf"— «nd  the 
evidence  is  not  before  the  court  by  bill  of 
exceptions,  such  finding  must  be  taken  as 
true.  But,  If  the  holding  of  this  court  Is 
correct  tbat  the  plaintiff's  allegations  that 
defendant  took  bis  subsequent  deed  with  full 
knowledge  and  notice  of  plaintiff's  prior  deed 
was  not  vpeelflcally  or  generally  denied  by 
defoidanf 8  answer,  tbe  court's  finding  was 
not  only  not  warranted  by  the  pleadings,  but 
clearly  in  contravention  of  the  same,  and 
therefore  the  finding  was  clearly  erroneous 
and  cannot  be  sustained.  Tbe  trial  court  Is 
not  warranted  In  making  a  finding  In  contra- 
vention to  the  admissions  in  the  answer,  ac- 
tual or  Implied,  by  not  being  denied,  and 
hence  this  finding  must  be  disregarded  by 
this  court 

The  Judgment  of  the  circuit  court  there- 
fore, must  necessarily  be  reversed,  unless  the 
respondent's  further  contention  be  sustained ; 
I.  e.,  that  the  record  does  not  properly  pre- 
sent the  question  to  this  court  for  the  reason 
that  there  Is  no  proper  assignment  of  errors, 
and  no  sufficient  statement  of  facts  upon 
which  the  appellant  relies  for  a  reversal. 
But  we  cannot  agree  with  counsel  for  tbe 
respondent  In  this  contention.  Tbe  brief  in 
this  case  on  the  part  of  the  appellant  was 
filed  January  24,  1912,  prior  to  the  publica- 
tion of  tbe  decision  of  this  court  In  the  case 
of  State  V.  Doran,  134  N.  W.  53,  and  hence 
under  the  decision  In  the  case  of  Atlas  Lum- 
ber Co.  V.  Quirk,  135  N.  W.  172,  this  court 
will  resort  to  the  original  record.  In  the  lat- 
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ter  case  the  court  in  Its  oplnton  said:  "Re- 
spondent has  raised  the  qaestlon  tliat  the 
statement  of  fact  contained  In  appellant's 
brief  is  not  saffldent  to  [mint  out  or  estab- 
lish error,  In  that  the  findings  and  pleadings 
are  not  made  a  part  of  such  statement  Un- 
der the  rallng  of  this  court  in  State  t.  Dor- 
an,  134  N.  W.  63,  appellant's  statement  of 
facts  was  Insufficient  In  some  respects,  but 
as  the  decision  of  State  v.  Doran  had  not 
been  rendered  at  the  time  of  the  filing  of 
appellant's  brief,  and  In  consideration  of  the 
chaotic  state  of  our  statute  law  upon  the 
subject  of  what  such  statement  Eihould  con- 
tain, we  have  resorted  to  the  original  record 
in  this  case."  Upon  an  examination  of  the 
record  in  this  case,  It  appears  that  the  'Spec- 
ification of  errors"  Is  very  full  and  complete, 
and  states  Tery  specifically  the  errors  upon 
which  the  appellant  will  rely  for  a  reversal 
of  the  ju^ment. 

For  the  error  of  the  court  In  granting  de- 
f^danfs  motion  and  In  making  the  tor^o- 
Ing  finding  of  tact,  the  judgment  of  the  cir- 
cuit court  la  reversed. 


STATIi:  ex  reL  KBONSCHNABEL  t.  TAY- 
LOR, Judge. 

(Supreme  Court  of  South  Dakota.    Not.  12, 
1912.) 

1.  JUBT  (S  19*)  —  GUSnODT  AND  PBOTBCTION 

— Dbunqvknt  Ohildbeic— Statciobt  Pxo- 

OKBDXNQB, 

A  proceeding  under  Pol.  Code,  Si  3205- 
3214,  for  the  removal  of  dependent  or  neg- 
lected children  to  homes  for  dependent  chil- 
dren, is  a  special  proceeding  governed  by  the 

SroTisions  of  the  chapter,  and  not  by  Code 
iv.  Proc.  S  244,  authorizing  a  court  to  call  a 
jury  to  try  certain  issues  triable  to  the  court, 
and  the  court  in  such  a  proceeding  has  no  au- 
thority to  call  a  jut7,  and  a  continuance  to 
allow  of  a  Jury  trial  is  without  legal  authority. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  S§  96,  104-133 ;  Dec.  Dig.  §  10.*] 

2.  Mandamus  (J  45*)— Excess  of  Judicial 
AuTHOBm— Inadequacy  of  Other  Rem- 
edy. 

Where  the  court.  In  proceedings  under 
Pol.  Code,  SS  3205-3214,  for  the  removal  of  a 
dependent  or  aeglected  child  to  a  home  for  de- 
pendent children,  erroneously  contiaued  the 
procee^gs  to  allow  of  a  jury  trial  and  there- 
by exceeded  the  authority  vested  in  it,  the 
petitioner  entitled  to  a  speedy  determination 
of  the  proceedings  for  the  protection  of  the 
state  and  of  the  child  had  no  adequate  remedy 
by  appeal,  but  could  by  mandamus  require  the 
court  to  proceed  and  try  the  issues  without 
a  jury. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  S  45.*] 

Mandamus  by  the  State,  on  the  relation  of 
Frank  C.  Kronschnabel,  against  Alva  E.  Tay- 
lor, as  Judge  of  the  circuit  court  in  and  for 
the  Ninth  Jadidal  circuit   Writ  issued. 

Morris  ft  Moriarity,  of  Redfield,  and  Craw- 
ford &  Warren,  of  Huron,  for  relator.  Gard- 
ner ft  Churchill  and  G:  A.  Eelley,  of  Huron, 
and  Wm.  Issenhuth,  of  Redfield,  for  defend- 
ant 


WHITING,  J.  This  Is  an  original  proceed- 
ing seeking  the  mandate  of  this  court  re- 
quiring the  defendant,  as  Judge  of  the  cir- 
cuit court  In  and  for  Beadle  county,  to  pro- 
ceed and  try  the  issues  of  fact  raised  in  a 
special  proceeding  bronght  in  such  court 
The  facts  are  undisimted.    The  present  re- 
lator filed  In  the  said  circuit  court  on  Au- 
gust 5,  1012,  a  petition  nnder  the  prorisions 
of  chapter  28,  Political  Code.   In  said  peti- 
tion it  was  alleged  that  one  John  Issenhuth 
had  In  his  care,  as  his  adopted  daughter, 
one  Celeste  Issenhuth,  a  child  of  some  eleven 
years  of  age,  and  that  he  had  been  guilty 
of  certain  wrongful  conduct  such  as  to 
render  blm  wholly  unfit  to  hare  the  care  and 
custody  of  such  child.   The  petitioner  asked 
tbat  the  custody  of  such  child  be  taken  from 
Issenhuth,  and  given  to  a  society  incorpo- 
rated under  the  laws  of  this  state  for  the 
purpose  of  securing  homes  for  children.  An 
order  was  issued  requiring  said  Issenhuth  to 
show  cause  why  such  petition  should  not  be 
granted.    Upon  the  return  day  of  such  or- 
der, August  10,  1912,  Issenhuth  was  required 
to  answer.    He  then  demanded  a  jury  trial 
of  the  Issues  of  fact  raised  by  the  petition 
and  answOT.    This  demand  was  resisted* 
but  the  said  court,  the  defendant  herein  pre- 
siding, made  an  order  granting  a  Jury  trial 
and  continued  the  cause  to  the  October,  1912, 
term  of  said  court  "for  the  purpose  of  sub- 
mitting certain  Issues  of  fact  to  a  Jury  for 
trial."   During  said  October  term,  Issenhuth 
asked  for  a  continuance  of  said  proceeding 
for  a  time  sufficient  to  allow  him  to  procure 
the  presence  of  certain  witnesses.   All  Jury 
cases  for  said  term  bad  been  disposed  of 
and  the  court  continued  the  hearing  of  said 
proceeding  to  the  January,  1913,  term  of 
said  court   No  claim  is  made  that  a  contin- 
uance of  the  length  of  either  contlnuaiu» 
granted  was  necessary  in  order  to  give  time 
sufficient  to  procure  witnesses.   It  is  apptir- 
ent  from  the  return  filed  herein  by  defend- 
ant that  no  continuance  for  a  period  greater 
than  two  or  three  days  was  necessary  In 
order  to  give  said  Issenhuth  sufficient  time 
within  which  to  procure  his  witnesses.  It 
is  therefore  clear  that  both  the  continuances 
were  granted  by  the  court  in  order  tbat  the 
defendant  as  Judge  of  such  court  might  have 
the  assistance  of  a  Jury  in  the  trial  of  the 
issues  of  fact  The  child  has  since  the  com- 
menccment  of  proceedings  In  the  circuit 
court  been  in  the  custody  of  the  sheriff, 
who,  pursuant  to  the  directions  of  the  said 
court,  has  placed  such  child  under  proper 
care. 

The  defendant  herein  contends:  (1)  That 
mandamus  should  not  issue  in  this  case,  for 
the  reason  that  It  does  not  appear  that  the 
relator  Is  clearly  entitled  to  the  relief  sought, 
nor  that  a  plain  duty  of  the  defendant  has 
been  violated  to  the  substantial  injury  of 
the  relator  or  the  public,  nor  that  Injustice 
or  irreparable  wrong  will  result  from  the 
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denial  ut  the  writ;  (2)  that,  InaBmadi  as 
the  defendant  assumed  jurisdiction  of  the 
matters  presented  before  blm  In  the  trial 
court  and  considered  the  law  and  facts  and 
rendered  a  decision  thereon,  mandamus  will 
not  lie  to  review  such  dedslon  or  to  control 
the  discretion  Tested  in  defendant;  (3)  that 
the  duties  of  the  defendant  in  passing  upon 
tlie  qnestions  submitted  to  him  were  judicial, 
and  not  subject  to  review  by  mandamus. 

[1}  To  our  minds  tlie  rl^t  of  relator  to 
the  relief  sought  In  this  court  depends  soldy 
xtpon  whether  or  not  defendant,  as  the  judge 
of  the  trial  court,  had  any  authority  what- 
soever to  grant  a  jury  trlaL  No  dalm  is 
made  in  this  court  that  he  had  any  such 
authority  and  certainly  the  statutes  of  this 
state  do  not  grant  any.  Section  244  of  the 
Code  of  Civil  Procedure  authorizes  a  court 
to  call  a  jury  to  assist  In  the  trial  of  cer- 
tain issues  triable  to  the  court  This  sec- 
tion is  a  part  of  chapter  12  of  sutdi  Code, 
which  chapter  relates  to  trials  and  Judg- 
ments In  civil  actions  only.  Certainly  no 
one  would  contend  that  the  procmding  in 
the  circuit  court  was  a  dvll  action.  It  was 
pnrely  a  special  proceeding  finding  its  an* 
thority  solely  in  the  statutes,  and,  like  all 
other  special  proceedings,  its  conduct  Is 
goveraM  by  the  express  provisions  of  the 
statutes.  There  being  no  provision  anthwlz* 
Ing  the  calling  of  a  jury,  the  defendant  was 
wholly  without  authority  to  call  one. 

A  reading  of  the  chapter  under  which  the 
proceedings  in  the  circuit  court  were  brought, 
taken  into  consideration  with  the  nature  of 
the  proceedings,  shows  clearly  that  it  was 
the  purpose  of  the  law  that  there  be  a 
speedy  determination  of  the  issues  raised. 
It  is  important,  not  only  to  the  petitioner, 
to  Isaenhutfa.  and  to  society  that  there  be 
a  prompt  disposition  of  a-  matter  of  this  na- 
ture, but  it  Is  especially  Important  to  the 
diild.  and  certainly  it  is  an  Inherent  right 
vested  In  the  child— a  right  which  no  one 
should  deprive  it  of — ^to  have  its  status 
speedily  determined.  It  is  not  a  case  where 
a  trial  court  has  abased  a  discretion  vested 
in  It,  but  rather  one  where  It  has  taken  an 
action  beyond  its  authority.  As  was  said  In 
the  case  of  State  v.  Johnson,  103  Wis.  691, 
79  N.  W.  1081,  51  L.  R.  A.  33:  "It  Is  not 
enUrely  accurate  to  say  that  no  act  involving 
discretion  can  be  controlled  or  corrected  by 
mandamus.  Where  it  clearly  appears  that 
discretion  has  been  not  merely  abased  but 
not  exercised  at  all,  or  tliat  the  action  taken 
by  the  inferior  court  Is  without  semblance  of 
1^1  cause  and  no  other  adequate  remedy 
exists,  mandamus  will  lie  to  compel  the  spe- 
dflc  action  which  should  liave  been  taken. 
*  *  *  Such  cases  are,  however,  more  ap- 
parent than  real  aceptions  to  the  rule,  be- 
cause, when  only  one  course  Is  open  to  the 
court  upon  the  facts  presented,  the  pursu- 
ance of  that  course  becomes  the  plain  and 
absolute  duty  of  the  court,  and  a  refusal 
becomes,  in  effect,  a  failure  to  perform  a 


duty  within  ito  jurisdiction.'*  The  trial  court 
did  no^  and  we  are  certain  it  would  not,  have 
granted  a  continuance  for  tbe  period  of 
either  continuance,  and  based  Its  order  npon 
the  need  of  time  to  itrocure  the  presence  of 
witnesses.  Such  an  order,  under  the  fiicts 
shown,  would  have  been  a  most  serious  abuse 
of  judicial  discretion.  A  continuance  to  al- 
low of  a  jury  trial  was  enttrely  without  au- 
thority, and  the  clear  duty  of  defendant  was 
to  refuse  both  continuances. 

[2]  Xtefendant  urges  tlut  the  relator  liad 
an  adequate  remedy  by  appeal.  While  the 
relator  might,  throng  aK>eal,  get  a  reversal 
of  the  trial  court's  order  grantlug  a  jury 
trial,  while  such  appeal  was  pending,  what 
would  become  of  the  right  of  relator  and 
others  to  a  speedy  trial  of  the  issues  of  fact? 
While  such  an  appeal  might  correct  the  er- 
ror of  the  court  in  antmiittlng  the  issues  to 
a  jury,  it  would  be  an  entirely  Inadequate 
remedy,  as  It  could  not  restore  to  relator,  to 
society,  or  to  the  child  that  right  to  a  speedy 
trial  to  which  each  is  entitled  under  the 
statute.  As  was  said  by  the  court  in  the 
ease  of  State  v.  Jolmson,  supra:  "The  gen- 
eral law  undoubtedly  Is  ttiat  mandamus  will 
not  lie  where  there  Is  a  remedy  by  appeal  or 
writ  of  error.  •  •  •  But  the  remedy  by 
appeal  must  be  substantially  adequate  In 
order  to  prevent  relief  by  mandamus.  If  it 
appeors  that  an  appeal  will  not  be  an  ade- 
quate remedy,  mandamus  may  still  issue  In 
the  discretion  of  the  court"  In  State,  etc., 
V.  Superior  Court  etc.,  40  Wash.  4^  82 
Pac.  876,  2  L.  R.  A.  (S.  S.)  668,  111  Am.  St 
Bep.  915,  5  Ann.  Cas.  775,  wherein  there  was 
an  application  for  a  writ  of  mandamus  re- 
quiring a  trial  court  to  proceed  to  the  trial 
of  a  cause  wherein,  as  alleged  by  rdator,  the 
trial  court  had  wrongfully  granted  a  chai^ 
of  venne,  the  court  said:  "At  the  thrediold 
of  the  proceeding,  tlie  respondent  raises  the 
objection  that  the  relator  has  an  adequate 
remedy  by  appeal,  and  that  mandamus  will 
not  lie.  If  the  contmtion  of  tlie  relatw  is 
correct,  viz.,  that  the  superior  court  of 
Spok&ne  county  bad  exdu^ve  jurisdiction  to 
hear  and  determine  the  gamUduneut  proceed- 
ings without  power  or  discretion  to  order 
change  of  venue,  mandamus  is  the  proper 
remedy.  The  mere  fiict  that  the  sup^or 
court  of  Kittitas  county,  to  which  the  pro- 
ceedings have  been  transferred,  may  er- 
roneously assume  Jorlsdlctlon  and  that  the 
proceedings  may,  in  that  way,  eventually 
reach  tbis  court  by  appeal,  is  not  In  our 
opinion  an  adequate  remedy." 

Answerli^  the  several  contentions  of  the 
defendant,  we  bold:  While  the  granting  of 
a  jury  trial  and  of  the  continuances  based 
thereon  were  acts  judicial  In  nature,  they 
were  beyond  the  authority  vested  in  the 
defendant  and  therefore  matters  In  wISbh 
he  had  no  discretionary  powers.  By  granting 
of  the  writ  asked  for,  we  are  In  no  manner 
controlling  any  discretion  vested  In  defend- 
ant as  trial  judge,  but  rathv  i>reventlng  him 
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from  doing  tbat  which  he  has  no  authority 
to  do.  An  Injustice  and  Irreparable  wrong 
would  be  done  relator  If  we  denied  the  writ, 
becauBe  a  plain  duty  of  defendant  has  been 
violated  to  the  substantial  Injury  of  relator, 
the  public,  and  Celeste  Issenhuth.  For  the 
aboTe  reasons,  It  Is  clear  that  the  relator  is 
entitled  to  the  relief  sought  Therefore  it 
is  ordered  that  a  writ  issue  requiring  the 
defendant  as  Judge  of  the  drcuit  court  to 
proceed,  with  all  due  diligence  and  without 
the  assistance  of  a  Jury,  to  the  trial  of  the 
Issues  of  fact  In  the  proceeding  wherein  the 
present  relator  is  petitioner  and  John  Issen- 
hath  and  Celeste  Issenhuth  are  defendants. 


HEIMBBBOBB  t.  BUDD. 

(Supreme  Court  of  South  Dakota.    Oct  25, 
1912.) 

1.  Bboksbs  (I  49*)— Right  to  CoHinssion. 

A  real  estate  broker,  who  procured  a  pur- 
chaser who  entered  into  a  binding  contract 
upon  substantially  the  terms  stipulated  In  the 
employment  contract  was  entitled  to  commis- 
sion, though  he  did  not  actually  bring  the  par- 
ties together,  and  took  no  part  in  drawing  up 
the  contract  between  them. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  8i  70-72;  Dec.  Dig.  |  49.*] 

2.  Bboeebs  (I  S7*)— RioHT  TO  GomassiON— 
OEANOE  in  TBBHS  OF  Salb. 

A  real  estate  broker's  right  to  a  commis- 
sion on  a  sale  of  property  to  a  purchaser 
whom  he  had  procured  was  not  defeated  by  the 
fact  that,  without  the  broker's  consent,  the 
sale  contract  contained  conditions  slightly  dif- 
fering from  those  stipulated  for  In  the  broker's 
contract 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  fg  ^  87,  72;  Dec.  Dig.  {  57.*] 

S.  Bbokebs  (I  62*)— BiOHT  to  Cohuibsion— 
Title  of  Pbopkrtt. 

Where  a  t>inding  sale  contract  liad  been 
entered  Into  between  the  owner  and  a  pur- 
chaser procured  by  the  broker,  the  broker's 
right  to  a  commission  was  not  defeated  by  the 
fact  tbat  the  legal  title  yet  remained  in  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  73;  Dec.  Dig.  S  52.*] 

4.  Bboebbb  (S  88*)— Action  fob  GoicfBUBA- 
TiON — QuEcrrioN  fob  Jubt, 

Where  a  real  estate  broker's  employment 
contract  was  oral  and  the  evidence  conflicting, 
the  question  of  its  terms  was  for  the  jury; 
the  rule  that  the  court  shall  construe  and  de- 
termine the  meaning  of  a  contract  applying 
only  to  contracts  in  writing. 

XEd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  121,  m-130;  Dec.  Dig.  S  S8.*l 

5.  Vendor  and  Pubchaseb  (J  3*)— "Con- 
tract or  Sale"— "Option." 

A  contract  binding  one  party  to  sell  cer- 
tain laud  upon  certain  terms,  and  binding  the 
other  puty  to  purchase  same  upon  such  terms, 
was  a  "contract  of  sale,"  and  not  an  "option." 

[Ed,  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  3;  Dec  Dig.  |  3.* 

For  other  d^nitions,  see  Words  and 
Phrases,  vol.  2,  pp.  1631-1534;  vol.  8,  p.  7616; 
vol.  6,  pp.  6000-M02;  vol.  8,  p.  7739.f 

Appeal  from  Circuit  Court,  Davison  Coun- 
ty; Frank  B.  Smith,  Judge:. 


Action  by  W.  A.  Hdmberger  against  Die 
Rndd.  From  Judgment  tor  plaintltF  and  an 
order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Preston  &  Wagner,  of  Mitchell,  for  appel- 
lant.   T.  J.  Spangler,  of  Biitcbell,  £or  re- 

si>ondent 

CORSON,  J.  This  Is  an  action  by  the 
plalntut  to  recover  of  the  defendant  a  com- 
mission on  the  sale  of  a  quarter  section  of 
land.  The  action  was  tried  to  a  Jury,  and 
the  verdict  and  Judgment  were  In  favor  of 
the  plaintiff,  from  which  Judgment  and  or- 
der denying  a  new  trial  the  defendant  has 
appealed. 

It  Is  alleged  In  the  complaint  In  substance, 
that  the  defendant  Is  the  owner  of  a  quar- 
ter section  of  land,  and  that  the  plaintiff  is 
a  real  estate  broker;  that  on  or  abont  the 
12th  day  of  AprU,  1910,  the  plaintiff  enter- 
ed into  an  agreement  wherein,  and  by  the 
t^ma  of  which,  the  defendant  Hated  said  de- 
scribed premises  with  the  plaintiff  for  sale 
at  the  agreed  price  of  |50  pur  acre  net  to 
the  defendant  and  tbat  the  i^alntiff  was  to 
have  as  compensation  all  that  tbe  same  might 
be  sold  for  over  and  fibore  960  per  acre; 
that  It  was  agreed  that  the  price  fixed  should 
be  ¥66  per  acre,  of  which  the  defendant  was 
to  have  $50  per  acre  and  the  plaintiff  f5  per 
acre  as  commission;  that  under  ana  by  vir- 
tue of  said  agreement  the  plaintiff  did  pro- 
duce a  purchaser,  G.  M.  Setgfrled,  who  sub- 
s^nently  pnrdiased  the  premises  at  fKS  per 
acre,  making  a  total  of  ^,800,  of  which  the 
plaintiff  claims  to  be  entitled  to  itSOfK  and 
for  which  be  demanded  Judginrat 

Tbe  defendant  In  his  answer  admitted  tbat 
the  plaintiff  was  a  real  estate  broker,  and 
that  the  defendant  was  the  owner  of  the 
premises  described,  ^nd  drailed  the  other  al-< 
legations  of  the  plaintiff's  complaint 

It  is  disclosed  by  tbe  imdlsputed  evidence 
that  the  plaintiff,  on  or  abont  Ainil  12, 1910, 
called  at  the  residence  of  the  defendant  and 
inquired  if  his  farm  was  tor  sale;  tbat  the 
defendant  answered  that  it  was,  and  tbat  be 
wanted  $50  ler  acre  tor  the  same;  that  be 
listed  the  property  with  the  plaintiff  and 
gave  him  at  the  same  time  a  description  of 
the  buildings  and  other  Improvements  on  the 
property,  and  It  was  agreed  that  the  defend- 
ant should  have  $50  per  acre  net  and  the 
crop  for  1910,  and  tbat  the  plaintiff  sQouid 
have  all  over  that  sum  that  could  be  obtain- 
ed for  the  property,  and  that  tbe  defendant 
should  make  the  asking  price  $55  per  acre 
to  protect  the  plaintiff  In  his  commission; 
that  the  plaintilf  thereupon  proceeded  to  find 
a  purchaser,  and  finally  found  one  Sel£frled, 
who  was  looking  for  a  farm,  [Minted  out  to 
him  the  location  on  tbe  map,  gave  him  a 
description  of  the  improvements,  character 
of  the  land,  etc.;  tbat  on  further  oonversa- 
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tloDs  With  S^ftied  In  regard  to  tbe  ptopeiv 
tf  tbe  plalntUE  anansed  to  go  down  witb 
Urn  to  see  tbe  defendant  and  tHe  xnroperty; 
tbat  lie  Informed  Rndd  tbat  tbe  parties  be 
had  In  view,  and  to  wbom  be  eipected  to 
sell  tbe  land,  were  Seigfried  and  bis  son, 
wbo  llred  near  Presbo,  S.  D.;  that  a  few 
days  later  Seigfried  and  his  son  went  to  tbe 
farm  of  the  defendant,  and  on  tbe  24tb  of 
Ua;,  1910,  a  contract  was  entered  into  be- 
tween the  defendafit  and  Seigfried  by  wblcb 
Seigfried  agreed  to  take  the  property  at  ^SS 
per  acre;  tbat  the  plaintiff  demanded  his 
$5  per  acre  commission,  as  agreed,  wbicb  the 
defendant  refused  to  pay. 

[1]  WhUe  It  Is  true  that  tbe  plaintiff  dl& 
not  bring  Seigfried  and  the  defendant  to- 
gether. It  was  qnlte  clear  from  the  evidence 
that  the  plaintiff  by  his  efforts  caused  Seig- 
fried and  his  son  to  go  to  tbe  defraidant's 
place,  where  tbe  contract  for  the  sale  was 
consummated,  and  that  the  plaintiff  In  fact 
found  a  purchaser  ready,  able,  and  willing 
to  make  a  purchase  of  the  property,  and  wbo 
entered  Into  a  binding  contract  with  the  de- 
fendant to  purchase  the  same  snbstantlaUy 
upon  the  terms  agreed  upon  between  plain- 
tiff and  defendant  We  are  of  tbe  opinion, 
therefore,  that  tbe  jnry  were  fully  warrant- 
ed, under  the  evidence,  In  the  finding  tbat 
plaintiff  was  entitled  to  his  commission  of  95 
per  acr^  as  agreed  to  by  the  defendant 

It  la  contended  by  the  appellant  that,  as  tbe 
plaintiff  did  not  actually  bring  tbe  purchas- 
er and  tbe  defendant  together,  and  took  no 
part  in  the  preparation  and  drawing  up  of 
tbe  contract  between  Seigfried  and  the  de- 
feadont,  which  was.  In  fact,  drawn  up  by 
some  party  In  a  bank  at  Mitchell,  he  was 
not  entitled  to  bis  conuulssion.  Bnt  tbls  con- 
tention Is  clearly  too  restricted  a  view  of 
the  rights  of  a  broker  to  bis  commissions  In 
this  daas  of  cases.  It  aeems  to  be  a  gen- 
eral rule  that,  where  an  agreement  Is  made 
between  a  broker  and  the  owner  of  real  es- 
tate for  tbe  securing  of  a  purchaser  by  a 
broker,  If  tbe  broker  Is  tbe  procuring  cause 
in  prodadng  a  porcbaaw,  wbo  purchases  the 
real  estate,  tbe  broker  Is  entitled  to  his  com- 
mission. 

In  rangford  t.  laBenhnth.  131  N.  W.  889, 
this  court  btid,  as  appears  by  tbe  headnote: 
"A  broker  Is  a  procorlng  cause  of  sale  If  he 
is  the  original  dlscovem  of  the  purchaser, 
and  haa  started  the  negotiatltHUi  by  which  a 
sale  im  finally  oonsdmmated."  And  tiiis 
ooort,  In  its  opinion,  atutes  with  approval 
the  fallowing  from  the  case  of  Smith  r.  Mc- 
Govem,  66  N.  T.  674,  defining  tbe  words 
"procorlng  cans^:  "It  mean«  the  original 
discovery  of  a  purchaser  by  tiw  plaintiff,  and 
the  atuting  of  a  negotiation  by  the  plaln- 
tio;  together  with  the  final  dosii^  by  or  tn 
behalf  (tf  the  defendant  with  the  pnndiaser 
through  the  efforts  of  tbe  plalnUff." 

In  Minder  A  Jorgenson  Land  Co.  v.  B  ms- 
toen,  26  S.  I>.  38,  127  N.  W.  646,  this  court 


held,  as  appears  by  the  headnote:  "A  real 
estate  agent,  wbo  produces  a  purchaser  with 
whom  bis  princ^I  enters  into  a  contract,  Is 
entitled  to  his  commission,  though,  without 
fault  of  bis  principal,  the  tranaactlon  Is  not 
consummated." 

In  Grieb  v.  Eoeffler,  127  Wis.  314,  100  N. 
W.  113.  It  was  held  by  the  learned  Supreme 
Court  of  Wisconsin,  as  appears  by  tbe  head- 
note:  "A  real  estate  broker  is  entitled  to 
bis  commissions  for  finding  a  purchaser  if, 
through  his  efforts,  a  purchaser  la  found 
within  tbe  time  limited,  or,  in  tbe  absence 
of  a  limitation,  within  a  reastmable  time; 
and  It  ia  not  necessary  tbat  be  ahonld  bring 
the  purchaser  to  ttie  owner." 

In  Reade  v.  Haak,  147  Mich.  42,  110  N. 
W.  130,  the  Supreme  Court  of  Michigan  held, 
as  appears  by  the  headnote:  "Where  brokers 
were  to  receive  commissions  for  procuring  a 
purchaser  at  a  price  satisfactory  to  the  prin- 
cipal, they  were  bound,  as  a  condition  of 
their  right  to  demand  commissions,  to  bring 
the  buyer  and  seller  to  an  agreement,  but 
it  was  not  necessary  tbat  they  should  con- 
clude the  sale  In  person;  it  being  sutUclent 
if  their  efforts  were  the  procuring  cause  of 
tbe  sale."  Bee  Uuntemer  v.  Arent,  10  3.  D. 
465,  03  N.  W.  653;  Soott  T.  OlarlE,  8  S.  D. 
486.  64  N.  W.  538. 

It  Is  clear  from  the  evidence  In  the  case 
at  bar  that  tbe  plaintiff  found  the  purchaser 
for  tbe  defendant's  property,  resulting  in  the 
contract  of  sale  of  the  property  by  the  de- 
fendant to  the  purchaser  so  procured  by  the 
plaintiff;  that  he  was  the  original  discoverer 
of  tbe  purchaser,  Seigfried,  and  started  tbe 
negotiations  resulting  in  the  sale  of  tbe 
property  to  him. 

[2]  It  Is  further  contended  by  the  appel- 
lant tbat  In  the  aUeged  sale  of  the  property 
by  the  defendant  to  Seigfried  there  was  a 
change  made  In  the  terms  of  the  sale  from 
that  originally  proposed  by  the  defendant's 
agreeing  to  give  to  tbe  purchaser  one-third 
of  the  com  crop  for  the  year  1010 ;  but  this 
was  a  change  in  tbe  terms  that  the  defend- 
ant bad  a  right  to  make,  and  did  not  affect 
bis  llabiltty  to  tbe  plaintiff  for  the  commis- 
sion agreed  upon.  Hnnt^er  t.  Arent,  snpra. 

[3]  It  Is  further  contended  by  the  appel- 
lant that  it  ia  alleged  in  the  complaint  tbat 
the  defoidant,  at  the  time  tJie  action  was  In- 
stituted (the  lOtb  of  Angost,  1910),  was  the 
owner  of  tbe  property;  and  therofwe,  there 
being  no  sale  of  tbe  property,  tbe  plaintiff 
was  not  entitled  to  recover  his  commissions 
in  this  action.  WhUe  it  is  true  it  is  aUeged 
in  tbe  comiAalnt  that  "Qib  defendant,  Ole 
Rudd,  was  and  atlll  is  the  owner,"  and  that 
this  allegation  in  the  complaint  was  atrldJy 
true  at  the  time,  as  tbe  defendant  had  not 
conveyed  the  property  to  Seigfried,  the  pur- 
chaser, yet  it  affirmatively  appears  from  the 
complaint  and  evidence  In  the  case  that  the 
defendant  had  entered  into  a  binding  con- 
tract to  sell  the  property  to  Selgfirled  npon 
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terms  and  conditions  snbstantlally  as  spedfled 
Id  said  contract;  and  hence  the  fact  that  the 
legal  title  to  the  property  stUl  remained  In 
the  d^endant  did  not  prevent  the  plaintUT 
from  recovering  his  commission.  Plaintiff's 
right  to  his  commission  was  not  in  any  man- 
ner affected  by  the  delay  contracted  for  by 
the  defendant  In  the  execution  of  his  deed  of 
conveyance  and  the  transfer  of  the  possession 
of  the  property  to  the  purchaser,  Selgfrled. 
By  tbe  terms  of  the  contract.  Introduced  in 
evidence,  between  the  defendant  and  Selg- 
fried,  it  ia  EPtipulated  that  certain  payments 
should  be  made  on  the  1st  of  September,  1910, 
and  mortgage  and  notes  executed  by  Selg- 
frled  and  bis  wife  for  the  balance,  and  that 
possession  should  be  transferred  to  them  by 
the  defendant  on  November  Ist,  and  that  tbe 
defendant  would  retain  all  the  crop,  except 
one-tblrd  of  the  com  crop.  When  the  plain- 
tiff had  procured  the  purchaser,  he  had  com- 
plied with  the  terms  of  his  contract  with  the 
defendant,  and  had  properly  left  the  defend- 
ant! and  the  proposed  purchaser  to  make  such 
terms  in  condndlDg  the  contract  as  the  de- 
f^dant  might  deem  proper;  and  >o  long 
as  the  defendant  secured  the  fSS  an  acre  for 
bis  land  from  tbe  purchaser  procured  by  tbe 
plalntift,  the  plaintilT  bad  earned  his  com- 
misaion,  and  was  oitltled  to  recover  the  soma 

£4]  It  is  further  cwtended  by  the  appel- 
lant that  by  the  terms  of  tbe  agreement  be- 
twera  tbe  defendant  and  tbe  idaintlff,  when 
the  i^alnttff  was  employed  to  procure  a  pur- 
chaser for  tbe  ttam,  it  was  contemplated 
that  tbe  sale  should  be  for  cash,  and  that 
the  time  had  expbred  which  tbe  pUilntfff  ms 
to  have  In  which  to  find  a  pnrdiaser.  But 
tbe  plaintiff  testified  that  no  time  wa^  ^;reed 
upon  in  which  he  was  to  make  tbe  sale,  and 
that  tbe  only  condition  as  to  payment  was 
that  tbe  defendant  should  get  as  much  money 
as  possible  on  tbe  sale  and  a  mortgage  for 
the  balance.  It  Is  true  there  was  some  con- 
flict in  tbe  evidence  as  to  the  time  the  plain- 
tiff should  have  in  wbicb  to  find  a  purchaser ; 
but,  as  the  contract  was  oral,  tbe  question 
as  to  what  tbe  terms  of  tbe  contract  really 
were  was  for  the  jury  to  determine.  Where 
the  contract  is  oral,  the  questions  as  to  its 
terms  are  left  to  tbe  determination  of  the 
Jury.  It  Is  only  where  the  contract  Is  In 
writing  that  the  court  is  authorized  to  con- 
strue the  same  and  determine  the  meaning 
of  the  contract.  The  Jury,  having  found  a 
verdict,  therefore,  in  favor  of  the  plaintiff, 
necessarily  found  that  the  contract  was  as 
testlfled  to  by  the  plaintiff;  and  the  finding 
Is  conclusive  upon  this  court  We  must  pre- 
sume, as  the  charge  of  the  court  Is  not  In 
the  record,  that  the  conrt  correctly  instructed 
the  Jury  as  to  tbe  law  applicable  to  the  case. 

The  further  contention  of  the  appellant 
that  the  change  made  In  tbe  contract  with 
Seigfrled,  that  be  was  to  have  one-third  of 
tbe  com  crop,  had  the  effect  of  relieving  the 
defendant  firom  any  liability  to  tbe  plaintiff 


under  tbe  contract  made  by  him  with  the 
plaintiff  is  clearly  untenable,  as  such  a  change 
In  the  contract  by  the  defoidant  did  not  af- 
fect the  right  of  tbe  plaintiff  to  recover  in 
the  action,  as  this  stipulation  was  made  in 
the  contract  between  the  defendant  and  Seig- 
frled under  the  rights  remaining  In  an  owner, 
and,  so  far  as  the  record  discloses,  was  made 
without  the  knowledge  or  consent  of  the 
plaintiff.  Tbe  contract  entered  into  by  the 
defendant  with  Seigfrled,  the  purchaser  who 
had  been  produced  by  tbe  plaintiff,  and  sub- 
stantially niwn  the  terms  agreed  to  between 
the  defendant  and  the  plaintiff,  dearly  en- 
1;^tled  the  plainUff  to  bis  commission;  and 
the  fact  that  tbe  defendant  made  a  slight 
change  In  the  terms  of  the  contract  between 
him  and  Seigfrled  would  not,  In  onr  opinion, 
deprive  the  plaintiff  of  the  right  to  his  com- 
mission. If  the  seller  of  property  eould,  by 
a  slight  change  In  tbe  terms  ot  a  contract 
of  sale  between  himself  and  the  pnrebBSer, 
deprive  a  broker  of  his  commission.  It  wonld 
afford  such  sellers  ot  property  an  easy  means 
of  defrauding  tbe  brokers  empl(^ed  by  them 
to  find  pnrchasers  out  of  the  commissions 
earned  by  them.  In  our  view  <tf  tbe  law, 
when  a  broka  has  prodoced  a  pardiaser 
ready,  able  and  willing  to  purchase  Oie  prop- 
arty  upon  substantially  the  terms  agreed 
upon  between  the  seller  and  the  broker,  and 
a  contract  is  entered  into  between  the  seller 
and  tbe  purchaser  substantial^  In  accord- 
ance with  the  teem  ot  tbe  contract  betwe^i 
the  seller  and  the  broker,  tbe  broker  Is  niti- 
tled  to  bis  commission,  notwltfastandlns  the 
fact  that  tbe  seUor  may,  in  bis  omtract  with 
the  purchaser,  make  some  sll^t  change  In  the 
conditions  stipulated  In  the  contract  bettreen 
the  seller  and  the  broker. 

[6]  It  Is  further  contended  by  the  appel- 
lant that  the  contract  entered  Into  between 
tbe  defendant  and  Seigfrled  was  an  option 
contract,  and  that  therefore  there  was  no 
contract  of  sale  entered  into  binding  upon 
tbe  purdiaser;.  but  this  contention  is  clearly 
untenable,  as  tbe  contract  was  a  mutual  con- 
tract, and  not  an  option  contract,  as  tbe  pur- 
chaser, as  well  as  the  defendant,  was  hound 
by  the  terms  of  the  same.  The  material  parts 
of  the  contract  are  as  follows:  **•  •  * 
Said  party  of  the  first  part  has  this  day  sold 
*  •  •  [describing  the  property]  for  the 
sum  of  18.800.00  upon  the  following  terms 
and  conditions,  to  wit:  $500.00  cash,  tbe 
receipt  of  which  Is  'hereby  acknowledged. 
¥2,000.00  to  be  paid  in  cash  Sept  1st,  1910. 
For  the  balance  of  $6,300.00  the  said  second 
party  will  give  a  note  for  like  amount,  signed 
by  himself  and  wife.  *  *  ^  It  is  agreed 
that  the  said  first  party  shall  retain  all  of 
the  crop  with  the  exception  of  a  one-third  of 
thd  corn  crop.  *  *  *  It  is  mutually  agreed 
that  the  possession  of  the  at>ove-descrlbed 
land  shall  be  given  the  said  second  party  No- 
vember 1st  IdlO,  provided  the  terms  of  this 
contract  have  been  complied  with.  The  said 
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second  party  agrees  to  pnrchase  •  •  • 
[tbe  property]  for  the  sum  of  $8,800.00,  and 
to  pay  for  tbe  same  at  tbe  time  and  In  the 
manner  described  above.    *    *    * " 

It  wUl  tbns  be  seen  that  Selgfrled  binds 
himself  "to  purchase  *  *  *  for  the  sum 
«f  ^SOaOO,  and  to  pay  for  the  same  at  the 
time  and  In  tbe  manner  described  above." 
In  21  A.  &  E.  Enc  of  Law  an  option  Is  thus 
defined:  "An  option  Is  a  right  acquired  by 
coutract  to  accept  or  reject  a  present  offer 
within  a  limited  or  reasonable  time  In  the 
future."  A  note  on  the  same  page  gives  the 
following  definition  of  an  option,  as  quoted 
(rom  the  case  of  Black  v.  Maddox,  104  Ga. 
I5T,  30  S.  E.  723 :  "The  obllgaUon  by  which 
ooe  binds  himself  to  sell,  and  leaves  it  dis- 
cretionary with  the  other  party  to  bay,  is 
what  Is  termed  in  law  an  option,  which  is 
simply  a  contract  by  which  the  owner  of 
property  agrees  with  another  person  that  be 
shall  have  the  right  to  bay  the  property  at 
a  fixed  price  within  a  certain  time" — citing 
Ide  V.  Lelser,  10  Mont  S.  24  Pac.  605,  24  Am. 
St.  Rep,  17. 

It  will  be  seexi.  therefore,  that  tbe  contract 
in  the  case  at  bar  was  clearly  a  mutual  con- 
tract, enforceable  by  both  itartles,  and  not 
an  option  contract 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  eonrt  l>elow  and  order  denying 
a  new  trial  are  affirmed. 


STATE  V.  NIMROD. 

(Sopreme  Court  of  South  Dakota.    Oct  25, 

1912.) 

L  Indians  (|  26*)— Ceimbs— JuaiSDicriON. 

An  Indian  who  has  taken  land  in  severalty 
under  Dawes  Act  (Act  Feb.  8.  1887,  c  110, 
24  Stat  388),  and'  who  has  voluntarily  taken 
op  within  the  llmita  of  the  state  his  residence 
Beparate  from  any  tribe  of  Indians,  and  who 
has  adopted  habits  of  civilized  life,  la  amenable 
to  the  general  criminal  laws  of  the  state  as 
to  all  criminal  offenses  though  committed  wlth- 
m  an  Indian  reservation,  excepting  only  where 
the  acts  of  Congress,  by  express  provisions,  in 
ForticTilar  cases  have  made  the  laws  of  the 
United  States  applicable  to  such  Indians. 

(Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  I  22;  Dec  Dig.  fi  28.*] 

2.  Indians  (|  88*)— Cbius— Statutoit  Peo- 

VISIOXB. 

An  Vidian  irfao  la  amenable  to  the  general 
criminal  laws  of  the  state,  except  where  the 
sets  of  Congreaa,  by  express  provisions,  have 
made  the  laws  of  the  United  States  applicable, 
pay  be  prosecuted  in  tbe ,  slate  courts  for 
bigamy  committed  within  an  Indian  reserva- 
tion, notwithstanding  Act  Cong.  Feb.  2,  1003, 
e.  351^  32  Stat  793,  conferring  on  tbe  Circuit 
and  District  Courts  of  the  United  States  juris- 
diction over  persons  charged  with  ennmerated 
crimes  committed  within  Indian  reservations, 
not  indtidlng  bigamy. 

^[Ed.  Note.— For  other  easea,  see  Indians, 
Cent  Dig.  H  22,  61,  66;  Dec.  Dig.  |  S&*] 

Appeal  from  Olrcclt  Court  Ctaarles  Mix 
County ;  B.  B.  Tripp,  Judge. 
JoBeph  NImrod  was  charged  with  bigamy, 


and  from  a  Judgment  sustaining  a  demurrer 
to  the  information  tbe  State  appeals.  Re- 
versed and  remanded. 

Royal  C.  Johnson,  Atty.  Oen.,  Ambrose.  B. 
Beck,  State's  Atty.,  of  Gedd^,  and  6.  H. 
Caster,  of  Idke  Andes,  tor  the  Stat&  H.  D. 
James,  of  Warner,  for  respondent 

McCOT,  P.  J.  The  defendant,  Joseph  NIm- 
rod, was  charged  with  the  offeuae  of  bigamy, 
alleged  In  tbe  information  to  have  been  com- 
mitted as  follows:  "That  Joseph  Nbnrod,  on 
the  1st  day  of  November,  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  nine, 
at  the  county  of  Charles  Mix,  and  state  of 
South  Dakota  aforesaid,  and  at  tbe  city  of 
Wagner,  In  said  county  of  Charles  Mix,  state 
of  SouUi  Dakota,  within  the  boundaries  of 
the  original  Yankton  Indian  reservation,  and 
npon  deeded  land  for  which  the  United 
States  had  heretofore  Issued  a  patent  In  fee, 
and  released  all  its  title,  rights,  and  Interest 
therein,  did  then  and  there  willfully,  unlaw- 
fully, and  feloniously  marry  one  Victoria 
Hedges,  a  female  person,  she,  the  said  Vic- 
toria Hedges,  being  then  and  there  a  mixed- 
breed  Indian  woman  of  the  half  blood  and  a 
member  of  the  Yankton  Sioox  tribe  of  In- 
dians, and  ber,  the  said  Victoria  Hedges,  then 
and  there  had  for  his  wife,  he,  the  said 
Joseph  NImrod,  being  then  and  there  an  In- 
dian of  tbe  Yankton  Sioux  tribe  of  Indians, 
and  he,  the  said  Joseph  NImrod  being  then 
and  there  a  married  man,  having  been  there- 
tofore, and  on  the  17th  day  of  September,  A. 
D.  1903,  at  the 'City  of  Valentine,  Cherry 
county,  Nebraska,  and  outside  of  an  Indian 
reser\'atlon,  lawfully  married  to  one  CaroUue 
DonvUle,  who  was  Uiereafter  known  as  Caro- 
line  NImrod,  and  who  was  then  and  there  a 
mixed-breed  Rosebud  Indian  and  a  resident 
of  the  Rosebud  Indian  reservation  In  South 
Dakota,  she,  the  said  Caroline  Donville,  be- 
ing then  and  there  on  the  1st  day  of  Novem- 
ber, 1909,  alive  and  the  bonds  of  matrimony 
and  tbe  marriage  between  him,  tbe  said 
Joseph  NImrod,  and  her,  the  said  Caroline 
Douville,  being  then  and  there  undissolved* 
the  same  never  having  been  dissolved,  termi- 
nated, or  annulled  by  any  court  having  com- 
petent Jurisdiction,  and  that  he,  the  said 
Joseph  NImrod,  at  the  time  of  his  said  mar- 
riage with  ber,  the  said  Caroline  DonvUle, 
had  been  alloted  land  on  the  Yankton  Indian 
reservation  In  South  Dakota  by  the  United 
States,  and  tbe  said  allotted  land  had  prior 
thereto  been  patented  to  him  by  the  United 
States  under  and  In  accordance  with  the  pro- 
visions of  the  act  of  Congress  approved  Feb- 
ruary 8,  1887,  entitled  'An  act  to  provide  for 
the  allotment  of  lands  in  severalty  to  Indians 
on  the  various  reservations  and  to  extend  the 
protection  of  tbe  laws  of  tbe  UMted  States 
and  the  territories  over  tbe  Indians  and  for 
other  purposes,'  and  in  accoi^Dce  with  an 
act  of  Congress  aK>roved  February  28,  1891, 
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amending  the  nld  act  cf  Febnury  8^  1887. 
mtltled  'An  act  to  ammd  and  ftuiflier  ex- 
tend the  benefita  of  tiie  act  anoroTed  Feb- 
ruttry  8, 18S7,  entitled  "An  act  to  proTlde  for 
tbe  allotment  of  land  In  aereralt;  to  Indians 
on  tbe  TarloOa  reserratlons  and  to  eztrad  tbe 
protection  of  tbe  lawa  of  tbe  United  States 
over  tbe  Indiana  and  for  otb^  parpoaes," ' 
and  that  be,  tbe  said  JoseiA  Nlmrod,  was 
bom  witbln  the  territorial  limits  of  tbe  Unit- 
ed States,  and  tbat  b^  tbe  said  Joaepb  Nlm- 
rod, at  tbe  time  of  said  marriage  witb  her, 
tbe  said  Victoria  Hedges,  was  under  tbe  bu- 
pervislon  of  tbe  United  States  In^n  agrait  at 
Greenwood,  Sootb  Dakota.'  tbe  same  being 
the  agency  matntalned  by  the  United  States 
for  the  beneflt  of  the  Yankton  tribe  of  Sioux 
Indians,  and  that  he,  the  said  Josei^i  Nlmrod, 
prior  to  the  time  of  his  said  marriage  to 
the  said  Caroline  DouTille,  bad  ToIontarUy 
taken  up  within  the  limits  of  the  state  of 
South  Dakota  his  residence  separate  and 
apart  from  any  tribe  of  Indians  witbln  tbe 
United  States  and  had  adopted  the  habits  of 
civilized  life  and  was  then  and  there  a  dtlzen 
of  tbe  United  States  and  of  the  state  of 
South  Dakota."  To  this  information  the  de- 
fendant demurred  npon  the  grounds  (1)  that 
the  allied  facts  stated  in  the  said  iuforma- 
tion  do  not  constitute  a  public  offense;  (2) 
tbat  from  the  facts  alleged  In  said  Informa- 
tion, If  any  crime  or  public  offense  was  com- 
mitted  the  same  was  not  committed  within 
tbe  Jurisdiction  of  this  court  The  said  de- 
murrer was  sustained,  and  the  state  appeals. 

[1]  It  is  the  contention  .of  appellant  that 
by  reason  of  the  defendant  having  taken 
land  In  severalty  under  the  act  of  Congress 
of  February  8,  1887  (the  Dawes  Act),  and 
also  having  voluntarily  taken  up  within  the 
limits  of  the  state  of  South  Dakota  bis 
residence  separate  and  apart  from  any  tribe 
of  Indians  within  the  United  States  and 
adopted  the  habits  of  dvlllzed  life,  he  there- 
by became  a  citizen  of  the  United  States 
and  of  the  state  of  South  Dakota,  and  ame- 
nable to  all  the  laws  of  the  state,  both  civil 
and  criminal  We  are  Inclined  to  the  view 
that  appellant  is  right  in  this  contratlon. 
It  Is  contended  by  respondent  that,  Inas- 
much as  it  appears  from  the  Information 
that  defendant  is  an  Indian,  ana  tbat  the 
offense  was  committed  by  one  Indian  against 
another  Indian  within  the  boundaries  of  the 
Yankton  Indian  reservation,  the  United 
States  has  exclusive  Jurisdiction  of  the  of- 
fense. There  is  much  seeming  conflict  of 
authority  on  this  question,  but  a  careful 
examination  of  tbe  decisions  with  the  un- 
derlying reason,  upon  tbe  particular  facts 
of  each  case,  removes  much  of  such  conflict 
One  of  the  best  considered  cases  is  that  of 
State  V.  Oolnmbla  George,  39  Or.  127,  65  Fac. 
604.  Tbe  defendant  was  a  Umatilla  Indian, 
and  it  was  held  that  tbe  provisions  of  tbe 
Dawes  Act  do  not  apply  to  tbe  Umatilla 
Indians  becanse  tbe  allotments  on  tbe  Umatll- 


la  reservation  woe  not  made  under  the  pro- 
visions of  the  Dawes  Act  bat  under  the 

provisions  of  anotlwr  vedal  act  not  ooa- 
talning  like  provialons  as  to  dtlsoiali^  and 
amenabUlty  of  the  allottees  to  tbe  state  laws. 
The  ooort  said:  *^rbe  language  of  Mid  first 
daose  of  section  6  (Dawes  Act)  tliat  upon 
the  completion  of  said  allotmoits  and  the 
patenting  of  tbe  lands  to  the  said  allotteeo,' 
has  reference  to  tbe  allobnents  and  allottees 
under  tbe  act,  and  none  other,  and  bence 
does  not  comprehend  Indian  allottees  under 
special  acts  and  ther^ore  cannot  affect  the 
UmaUlla  Indians."  Also,  In  this  Oolnmbla 
George  Case,  In  discussing  tbe  provisions  of 
the  Dawes  Act  the  learned  court  draws  the 
plain  distinction  between  Indian  allottees 
who  have  voluntarily  taken  up  their  resi- 
dence separate  and  apart  from  the  Indian 
tribe  and  adopted  tbe  habits  of  dvlllced  life 
and  those  who  still  retain  to  some  d^:ree 
the  tribal  relation,  with  the  plain  inference 
that  those  who  have  taken  allotmecits  under 
the  Dawes  Act  and  have  wholly  abandoned 
tbe  tribal  relation,  and  have  adopted  tbe 
habits  of  civilized  life  would  be  amenable 
to  the  state  laws.  Section  6,  Act  Feb.  8. 
1887  (the  Dawes  Act),  provides  that  apon 
tbe  completion  of  said  allotmoita  and  the 
patenting  of  the  lands  to  said  allottees,  each 
and  every  member  of  the  respective  bands  or 
tribes  of  Indians  to  whom  allotments  have 
been  made  shall  have  the  beneflt  of  and  be 
subject  to  the  laws,  both  dvll  and  criminal, 
of  the  state  or  territory  In  which  they  may 
reside,  and  every  Indian  bom  within  tbe 
territorial  limits  of  the  United  States  who 
has  voluntarily  taken  up,  within  said  limits, 
his  residence  separate  and  apart  from  any 
tribe  of  Indians  therein,  and  has  adopted  the 
habits  of  dvlllzed  life.  Is  hereby  declared  to 
be  a  dtlzen  of  the  United  States,  and  la  en- 
titled to  all  the  rights,  privileges,  and  im- 
munities of  such  dtizens.  In  construing  this 
act  In  relation  to  the  commission  of  crimes 
by  one  Indian  against  another,  in  the  state 
of  North  Dakota  (U.  v.  Kiya  [D.  C]  126 
Fed.  870),  tbe  United  States  court  said:  "The 
language  that  such  Indians  'should  be  subject 
to  the  laws,  both  civil  and  criminal,  of  the 
state  or  territory  In  which  they  reside,*  is  as 
plain  and  comprehensive  as  it  coQld  well  be 
made.  It  could  not  have  been  the  Intoition  of 
Congress  to  render  these  Indians  subject  gen- 
erally to  tbe  criminal  laws  both  of  the  state 
and  the  nation,  ^he  language  quoted  plainly 
makes  them  amenable  to  the  criminal  laws 
of  the  state,  and  thereby  removes  them  from 
the  plane  of  national  penal  legislation,  un- 
less sacfa  legislation  Is  by  express  provision 
in  particular  cases  made  applicable  to  them." 
Also  see  the  cases  of  State  v.  Williams, 
13  Wash.  335,  43  Pac.  IS,  and  State  v.  How- 
ard, 33  Wash.  200,  74  Pac  382.  In  the  first 
of  these  cases  tbe  Supreme  Court  of  W^sh- 
ington  said:  "Onr  InTestlgatlon  of  tlie  an- 
tborities  leads  us  to  conclude  that  an  Indian 
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who  iias  severed  liia  tribal  relaUons  may  be 
prosecnted  In  the  courts  of  this  state  wlth- 
oat  regard  to  whether  the  place  of  the  com- 
mission of  the  offense  Is  within  or  without 
tlie  limits  of  a  reservation."  In  the  Howard 
Case,  r^eirioK  to  this  part  of  the  decision 
in  the  WtlUams  Case,  the  Supreme  Court  of 
Washtngton  again  said:  "While  the  above 
language  may  not  have  applied  to  the  facta 
of  the  case  then  under  discussion,  yet,  based 
upon  OOF  dlacQsaton  herein,  and  upon  an- 
thorltles"  dted  In  that  opbdon,  we  do  not 
beUeve  that  It  waa  an  erroneous  atatement 
of  the  law.  We  do  not  brieve  It  waa  the 
intention  of  Congress  that  an  Indian  wlth- 
ont  tribal  relations  who  resides  among  the 
white  peoifle  of  the  state  and  la  amenable 
to  the  laws  thereof  can  go  within  an  Indian 
reservation  and  commit  a  crime  against 
another  Indian,  and  then  assert  that  the 
courts  of  the  state  cannot  try  him  ft>r  the 
crime;  It  has  been  ottea  hdd  that  the  state 
courts  can  try  white  men  for  crimes  com- 
mitted wltUn  a  reservation,  and  we  can 
see  no  reason  In  principle  why  the  joris- 
dletlon  of  the  state  shall  not  likewise  ex- 
tend to  an  Indian  who  la  not  allied  with 
any  tribe,  and  who  la  not  thw^re  a  anb- 
Ject  of  gnardlanshlp  by  the  United  States." 
While  these  two  last  dted  cases  are  not 
baaed  eximsaly  npon  the  provisions  of  the 
Dawes  Act,  yet  the  Dawes  Act  was  in  force 
at  the  time  of  their  rendition.  The  case  of 
United  States  v.  Gelesdne,  216  U.  S.  281,  30 
Sup.  Ct  93,  54  L.  Ed.  195,  is  cited  by  appel- 
lant, but  under  the  Columbia  (3«orge  Case 
the  Celestine  Case  is  not  applicable  to  Indian 
allottees  nnder  the  Dawes  Act,  the  de- 
fendant in  that  case  being  a  Tnlalip  Indian 
holding  an  allotment  of  land  in  severalty, 
not  under  Act  Feb.  8, 1887,  but  under  Treaty 
Mardi  16,  1854,  10  Stat  1043.  In  view  of 
the  Act  that  the  Information  alleges  de- 
fendant to  be  an  allottee  under  the  Act 
Feb.  8,  1887,  and  that  he  has  volnutarily 
taken  up  within  the  limits  of  this  state  his 
residence  separate  and  apart  from  any  tribe 
of  Indians,  and  has  adopted  the  habits  of 
d^-llized  life,  we  are  of  the  opinion  that 
he  Is  amenable  to  the  general  criminal  laws 
of  this  state,  as  to  all  criminal  offenses, 
excepting  only  where  the  acts  of  Congress 
by  express  provisions,  In  particular  cases 
have  made  the  laws  of  the  United  States 
applicable  to  such  Indians  as  he. 

[2]  It  la  alao  contended  by  respondent 
that  inasmuch  as  the  crime  of  bigamy  Is 
not  mentioned  In  the  special  act  of  Con- 
grew  of  February  2,  1903  (Act  Feb.  2,  1908, 
c  351,  32  StaL  793),  providing  "That  the  Cir- 
mit  and  IMstrtct  Courts  of  the  United  States 
for  the  District  of  South  Dakota  are  hereby 
glvoi  Jurisdiction  to  hear,  try,  and  deter- 
mine all  actions  and  proceedings  In  which 
any  person  shall  be  charged  with  the  crime 
of  murder,  manalanghter,  rape,  assault  with 


intent  to  kill,  arson,  burglary,  larceny,  or 
assault  with  a  dangerous  weapon,  committed 
within  the  limits  of  any  Indian  reservation 
in  the  state  of  South  Dakota,"  It  was  In- 
tended that  Indians  should  not  be  liable  to 
prosecution  for  the  offense  of  bigamy.  Accord- 
lug  to  the  dedsion  In  United  States  v.  Elya, 
supra,  if  the  allottee  under  the  Dawes  Act 
U  amenable  to  the  general  criminal  lawa  of 
the  state,  except  where  Gonsreaa  has  by  ex- 
press  legislation,  In  particular  cases,  inro- 
Tlded  otherwise,  It  would  seem  to  leave  no 
room  for  doubt  but  what  respondent  was 
stiU  liable  to  prosecution  for  bigamy  under  the 
state  law.  It  would  aeem  to  necessarily 
follow  tiiat,  If  respondent  Is  amenable  to 
the  criminal  laws  ot  the  state  by  being  an 
allottee  under  the  Dawea  Act,  be  la  ame- 
nable to  all  the  criminal  laws  of  the  state 
except  where  Congreaa  has  expressly  legis- 
lated otherwise  In  particular  cases.  This 
Is  one  of  the  parUcular  cases  where  Con- 
gress baa  not  l^slated  otherwise.  Bigamy 
is  one  of  the  ofPeusea  created  bgr  the  gener- 
al criminal  lawa  of  the  atati&  If  an  Indian 
in  this  state  Is  exemot  Cnun  prosecution  for 
bigamy  for  such  cause,  for  the  very  same 
reason  he  would  be  exempt  from  prosecu- 
tion for  forgery,  embezzlement.  Incest,  ob- 
taining property  by  means  of  folae  pretenses 
and  all  other  crimes  under  our  statute  not 
menthmed  In  this  special  act  of  February 
2,  1908.  It  will  be  observed  that  this  act 
of  February  2,  1903,  provides,  "in  which  any 
person  shall  be  charged  with  the  crime  of 
murder,"  etc,  thereby  making  the  said  act  ap- 
ply to  all  persona  whomsoever,  whether  Indi- 
ans or  whites.  It  does  not  purport  tobellmr. 
ited  to  Indians  only.  There  Is  no  distinction 
between  whites  and  Indians  so  for  as  the 
operation  of  Oils  law  la  concerned.  We 
are  not  prepared  to-  concede  that  a  white 
man  could  not  be  successfully  prosecuted 
for  bigamy  although  committed  on  an  Indian 
reservation. 

The  Judgment  of  the  lower  court  sustain* 
.Ing  the  demurrer  to  the  Information  Is  re- 
versed, and  the  cause  remanded  for  further 
procedurcw 


BABB  T.  BABB. 
(Supreme  Court  of  Iowa.   Nov.  12,  1912.) 

1.  Divorce  (8  130*)-<Jbubi.  and  Inuuuan 
Tbeatment— Evidence. 

Evidence  held  to  sustain  a  divorce  decree 
on  the  ground  of  crael  and  Inhuman  treatment. 

[Ed.  Note.— For  other  casea,  see  Divorce, 
Cent.  Dig.  SS  442-446;  Dec  Dig.  {  130.*] 

2.  DiVOKCa  f{  240*)— AUMONT— Ahourt. 

Where  defeudant.  In  divorce  proceedings 
by  his  wife,  claimed  that  the  net  value  of  hia 
property  waa  only  $15,000,  but  it  appeared 
that  he  had  a  farm  of  500  acres,  which  was 
well  stocked  with  horses,  cattle,  sheep,  and 
hogs,  and  that  if  his  property  was  estimated  at 
its  full  market  value,  and  the  "water"  was 
extracted  from  his  alleged  IbMUUes  to  certain 
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of  hiB  immediate  relatirec,  It  would  be  found 
thftt  he  was  worth  much  more,  an  allowance  to 
the  wife  of  $9,000  permanent  alimony  on 
srantinjc  her  a  dlTorca  for  emelt7  waa  not 
error. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  675-678,  680;  Dec.  Dig.  |  240.*] 

Appeal  from  District  Court,  Delaware 
County;   F.  C.  Piatt,  Judge. 

Action  for  divorce.  Decree  aB  prayed,  and 
defendant  appeals.  Affirmed. 

Welcb  &  Welch,  of  Montlcello,  for  appel* 
lant  W.  H.  Norrla,  Carr,  Bronson  &  Garr, 
and  BL  B.  Stllea,  all  of  Manchester,  for  ap- 
pellee. 

WBAYEB,  J.  The  parties  were  married 
In  Blarch,  1905.  Defendant  was  O^ea  about 
47  years  eld,  owned  a  large  farm,  had  been 
twice  widowed,  and  was  the  father  of  one 
child,  a  daughter.  The  plaintiff  was  about 
10  years  bis  Junior,  was  possessed  of  money 
or  property  to  the  amount  of  about  91,200, 
and  had  no  prevloua  matelmonlal  experience. 
Not  long  After  the  marriage,  the  relations  of 
the  parties  became  more  or  less  inharmoni- 
ous. In  the  year  1000  their  diffwencee  be- 
came so  serious  that  plaintiff  left  home  for  a 
time.  Defradant  son^t  a  recon<^]ation, 
confessed  bis  fault  in  Hia  matter,  signed  a 
written  retraction  of  charges  he  had  made 
against  his  wife,  and  she  returned  to  him. 
The  treaty  of  peace  proved  to  be  of  little  ef- 
fect, and  in  Uarch,  1010,  this  action  was  in- 
stituted for  divorce  upon  the  ground  of  cruel 
and  inbuman  treatment,  endangering  the 
life  of  the  plaintiff,  ^e  defendant's  answer 
consists  a  simple  denial  of  the  charges  of 
cruel  treatment,  and  an  allegation,  stated 
generally  and  without  siieciflcation  of  par- 
ticulars, that  the  domestic  troubles  and  dif- 
ficulties of  the  parties  "were  provoked  and 
caused  by  conduct  ot  the  plaintiff,  which 
conduct  on  her  part  was  without  Justifica- 
tion or  right,  and  was  not  provoked  by  the 
defendant"  After  hearing  the  testimony  up- 
on the  issues  thus  Joined,  the  court  found 
for  the  plaintiff  and  awarded  her  a  divorce,- 
with  alimony  In  the  sum  of  f5,000  and  attor- 
ney's fees.  We  are  asked  to  reverse  tlUa 
decree  on  the  ground  that  tbe  evidence  fails 
to  establish  any  Just  cause  for  divorce.  It 
Is  further  Insisted  that,  in  tbe  event  that  a 
reversal  is  not  ordered,  the  allowance  of 
alimony  ought  to  be  materially  reduced. 

[1]  Counsel  for  the  appellant  favors  the 
court  with  no  argument  whatever,  except 
the  bald  statement  that  the  plalatiCTs  case 
is  "devoid  of  evidence  to  sustain"  her  charg- 
es of  cruel  treatment;  tliat  said  charges,  or 
most  of  them,  have  been  specifically  denied 
by  the  defendant  as  a  witness  in  his  own  be- 
half; and  that,  the  burden  being  upon  the 
plaintiff,  she  must  be  h^d  to  have  failed  to 
show  ground  for  relief.  We  find  ourselv^ 
unable  to  so  easily  dispose  of  tbe  questions 
at  issue.    Plaiirtiff's  testimony  tends  to 


show  that  defendant's  treatment  of  her  from 
an  early  day  of  their  married  life  was  not 
only  abusive,  but  grossly  Inhuman;  that  tie 
was  a  man  of  violent  passion,  subjecting  her 
to  unprintable  personal  indignities,  striking 
and  kicking  her  on  numerous  occasions,  ap- 
plying to  her  insulting  and  opprobrious  epi- 
thets, charging  her  with  unchastlty,  slander- 
lug  her  family,  friends,  and  associates,  de- 
priving her  of  her  accustomed  social  and  re- 
ligious privileges,  and  In  many  other  ways 
making  her  life  an  unbearable  burden.  It 
is  true  that  many  of  tbe  partlcnlar  Inci- 
dents related  by  her  are  denied  by  Mm; 
but  she  is  sufficiently  corroborated,  both  by 
the  testimony  of  other  witnesses  and  by  tbe 
admissions  or  concessloiu  of  the  defendant, 
as  to  many  of  the  material  facts,  to  amply 
Justin  and  sustain  the  finding  of  the  trial 
court  upon  tbe  merlte  of  tbe  case.  For  ex- 
ample, It  is  very  clear  that  the  def«idant 
was  of  an  unreasonably,  if  not  insanely. 
Jealous  disposition;  that  be  frequently.  If 
not  continuously,  and  In  the  vilest  terms, 
charged  her  with  unchastlty.  Not  content 
with  making  tbrae  charges  to  the  wife  tier- 
self  in  tbe  confidence  and  privacy  of  tbeir 
home,  be  made  ttiem  in  tbe  presence  of  oth- 
ers, and  deliberately  and  repeatedly  com- 
mitted tbem  to  writing.  He  addressed  a  let- 
ter to  bis  own  young  daughter.  In  whldi  lie 
charged  his  wife  with  adulterous  and  laa- 
dvloua  conduct,  concluding  tbe  accusation 
in  terms  which  even  a  grossly  depraved  man 
would  besltate  to  use  In  addressing  a  com- 
mon prostitQte.  He  tortured  the  plaintiff 
by  repeated  written  threats  of  suldde,  cou- 
pled with  accusations,  open  or  veiled,  of  mar- 
ital infideli^.  Some  of  these  writings  were 
addressed  to  otiiers,  and  some  to  the  pub- 
lic. He  removed  the  receiver  from  ttie  tel- 
epbmie  to  prevoit  bw  bedding  conversa- 
tlona  with  neighbon.  Without  her  consent 
he  obtained  possesion  of  his  wife's  keys, 
opened  bear  private  desk  or  safety  deposit 
box,  and  took  possession  of  a  note  for  9600^ 
which  he  had  given  her  for  money  sbe  had 
lent  him  soon  aft^  tliey  were  married. 
When  bis  wife's  sister,  who  was  visiting 
the  family,  occupied  a  bed  with  the  plaintiff, 
defendant  forced  himself  Into  the  bed  with 
them,  and  according  to  the  two  women  he 
sought  then  and  there  to  have  Intercourse 
with  the  sister,  which  she  resisted,  and  final- 
ly, with  the  plaintiff,  was  driven  from  the 
room.  The  essential  features  of  this  testi- 
mony he  admits,  and  says  they  bad  a  "rotten 
time."  He  approadied  the  hired  girl  with 
indecent  proposals.  On  aeveral  occasions 
plaintiff  was  driven  to  leave  her  bed  and 
room  and  pass  the  night  with  the  domestic 
or  with  her  daughter.  It  appears,  not  only 
from  the  wife's  testimony,  but  from  the  ad- 
missions of  the  defendant  and  from  the  na- 
ture of  his  complaints  In  writii^  and  others 
wise,  that  be  was  inclined  to  brutal  sexual 
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excess.  It  Is  more  than  likely  tbat  Oils  eon- 
doet  pTodnced  in  tbe  plaintiff,  wlio  appeem 
to  be  a  woman  of  some  educathm  and  re- 
floemoit,  a  fading  of  Intense  r^nignance^ 
which  she  cotUd  not  always  repress.  She 
would  have  been  more  than  human  and  less 
tfaan  a  wmnan  of  normaUy  decent  Instincts 
bod  it  been  otherwise.  Re  aK>eaTa  to  have 
been  Incapable  of  aplalDlns  to  bis  own 
mind  a  reAnal  or  aToldance  of  bis  demands 
In  that  direction,  en!q>t  m>on  the  ttieory 
tbat  bis  wtfe  Tras  reaening  lier  fftTora  and 
embraces  for  othera  than  himself,  and  he 
diaised  her  with  adultery  with  his  own 
brother  and  the  family  ptiyslclan  and  others. 
Of  the  tmth  of  tliese  charges  there  Is  not 
the  slightest  support  In  tbe  record,  except 
as  It  ia  insinuated  in  tbe  testimony  of  a 
single  witness.  The  general  moral  char- 
acter of  that  witness  was  thoroughly  im- 
peached, and  bis  story  upon  tbe  Ace  of  It 
bears  the  stamp  of  Improbablll^.  There 
Is  much  more  testimony  tending  to  support 
tbe  plaintUTs  allcvatton  of  cruel  treatment 
at  the  hands  of  her  husband;  but  we  shall 
not  burden  this  opinion  with  Its  further 
recitation.  It  is  enough  to  say  that  as  a 
whole  the  record  tereals  physical  maltreat- 
ment and  abuse  of  the  plaintiff  at  the  hands 
of  her  husband,  coupled  wltii  deliberate  tn- 
jnry  to  her  self-respect  and  peace  of  mind, 
Bach  as  no  woman  of  average  strength  and 
seosltlTeness  could  bear  for  any  great  length 
of  time  without  endangering  her  life  or  rea- 
son. The  decree  adjudging  her  entitled  to  a 
divorce  has  our  full  approval. 

[2]  Concerning  the  alimony  allowed,  If  we 
were  to  take  for  granted  the  correctness  of 
appellant's  statement  that  the  net  value  of 
his  property  Is  only  about  ¥15,000,  we  might 
be  Induced  to  think  that  the  allowance  of 
15,000  was  excessive.  But  In  onr  Judgment 
he  clearly  underestimates  the  value  of  his 
estate,  and  then  reduces  his  net  worth  by  a 
more  or  less  doubtful  claim  of  large  Indebt- 
edness, the  greater  part  of  which  he  says 
Is  heia  by  his  Immediate  relatives.  He  has 
a  Airm  of  some  600  acres,  which  is  well 
stodied  with  horses,  cattle,  sheep,  and  hogs, 
and  we  are  satisfied  that  If  lils  property  Is 
to  be  estimated  at  Its  full  market  value, 
and  tbe  "water"  extracted  from  his  alleged 
liabilities.  It  would  be  found  to  exceed  his 
estimate  very  largely.  We  are  not  disposed 
to  interfere  with  the  Judgment  for  alimony. 
The  attorney's  fees  allowed  by  the  trial 
court  are  not  so  large  that  we  are  inclined 
to  Interfere  with  them.  Except  such  as 
have  already  been  allowed,  no  other  or  ad- 
ditional attorney's  fees  will  be  assessed  up- 
on this  appeal.  Plaintiff  having  already 
received  an  allowance  under  order  of  this 
court  for  expenses  In  preparing  her  case  for 
this  court,  the  cost  of  her  printing  will 
not  be  taxed. 

For  the  reasons  stated,  the  decree  below 


will  be  affirmed,  and  the  costs,  except  costs 
of  plaintiff's  printing,  will  be  taxed  to  the 
defendant 
Affirmed. 


STATB  SHOEMAKER. 
{Supreme  Court  of  Iowa.   Not.  14,  1912.) 

1.  ABOBTIOH    (I  8*)— NXCESSITY— BUBDXN  OV 

PBOor. 

In  a  prosecution  of  a  phyaldaD  for  abor- 
tion, the  burden  !b  on  the  state  to  negative 
tliat  defendant,  in  xood  faith  and  in  the  exer- 
cise  of  his  beat  aldll  and  understanding,  believ- 
ed it  was  necessary  to  save  the  patient's  life. 

[Ed.  Note* — For  other  cases,  see  Abortion, 
Cent  Dig.  I  16;  Dec.  Dig.  |  &*] 

SL  Abobron   (I  11*)— Necessity  to  Savx 

Lm— BviDincB. 

In  a  prosecution  of  a  physictaa  tfir  abor< 
tlon,  evidence  held  insufficient  to  show  that  he 
did  not,  in  good  faith  and  In  the  exercise  of  his 
best  skill  and  understanding,  believe  that  it 
was  necessary  to  save  the  panent's  life. 

[Ed.  Note. — Tot  other  case^  see  Aborti<m, 
Cent  Dig.  I  22;  Dec  Dig.  1  U.*] 

Appeal  from  IHstrict  Court,  Polk  County ; 
0.  S.  Bradshaw,  Judge. 

The  defendant  was  convicted  of  having 
attempted  to  produce  a  miscarriage,  and  ap- 
peals.  Reversed  and  remanded. 

Sullivan  &  Sullivan,  of  Des  Moines,  and 
W.  S.  Shoemaker,  of  Omaha,  Neb.,  for  appel- 
lant George  Cosson,  Atty.  Oen.,  and  John 
Fletcher,  Asst  At^.  Gen.,  for  the  Stat& 

LtADD,  J.  [1]  The  defendant  a  practicing 
pliyaiclan  of  Des  Moines  since  1883,  Is  charg- 
ed in  the  indictment  with  having  attempted 
to  produce  a  miscarriage  on  Stella  Tborne 
about  October  19,  1910.  He  admitted  hav- 
ing used  an  instrument  to  relieve  the  womb 
of  the  foetus,  but  claimed  to  have  done  so 
to  save  life.  As  tbe  foetus  was  emitted  two 
days  later,  the  main  issue  was  whether  de- 
fendant, in  tbe  exercise  of  his  best  skill  and 
understanding  in  good  faith,  believed  a  mis- 
carriage necessary  to  save  the  life  of  Stella 
Thome.  The  burden  of  proof  was  on  the 
state  to  native  such  alleged  necessity 
(State  V.  Aiken,  100  Iowa,  &13,  80  N.  W. 
1073),  and  a  careful  examination  of  the  rec* 
ord  has  ccmvinced  us  that  it  baa  failed  to 
so  prove. 

[2]  Stella  Thorne  was  an  unmarried  wo- 
man about  22  years  of  age,  and  had  been 
pregnant  three  or  four  mouths  when  she 
first  called  on  the  defendant  at  his  office. 
At  that  time,  according  to  her  testimony, 
she  told  him  of  her  condition,  and  be  prom- 
ised to  help  her  all  he  could,  but  said,  if 
she  was  after  an  abortion,  he  could  not  per- 
form It  felt  her  pulse,  ascertjiined  ber  tem- 
perature, and  Informed  her  she  was  in  bad 
condition,  looked  like  she  had  anfemla  and 
declared  she  bad  already  aborted,  and  need- 
ed assistance  to  take  the  fcetus  away.  He 
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tben  said  he  most  have  |60  before  he  would 
do  anything,  and,  wboi  she  Bald  she  was 
without  means,  offered  to  acc^  part  down 
and  the  remainder  later.  He  also  required 
her  to  employ  a  nnrse,  because  her  heart 
was  weak.  On  Tuesday  evening  following 
Bbe  was  accompanied  by  Harr^  Bamey,  who 
paid  him  $35  and  executed  his  note  for  the 
remaining  $15.  The  defendant  then  examin- 
ed her,  and  on  tb&  next  erenlng  the  opera- 
tion was  performed,  and  two  days  later  the 
foetus  was  expelled.  The  witness  further 
testffled  that  she  had  not  worked  during  the 
two  weeks  previous,  but  had  walk&d  down 
town  nearly  every  day;  that  she  had  berai 
taking  medicine  previoiisly  to  produce  an 
abortion,  prescribed  by  a  male  and  also  a 
female  physician ;  that  she  had  said  as  much 
to  bim;  that  npon  examination  he  had  in- 
formed aher  that  she  was  In  a  pretty  bad 
condition,  had  anemia,  that  her  heart  was 
weak,  and  that  she  had  already  aborted  sep- 
tic matter,  and  needed  s<mie  asslstaiice  to 
take  that  away;  and  that  she  must  have  a 
nurse  and  (quoting):  "Be  said  It  might  be 
dangerous  for  me  to  wait  three  <nr  four  days, 
and  he  took  me  and  made  an  examination 
in  the  private  room,  and  when  he  examined 
me  he  found  pain  on  the  1^  side  of  my 
vromb,  and  I  had  paliiB  in  my  \mic3l  and  back 
of  my  head.  After  he  made  the  examination, 
be  found  my  womb  standing  wide  open,  and 
there  was  abrasions  of  the  membranes 
around  the  womb,  and  that  the  membranes 
bad  been  broken  or  alnrased,  and  be  said 
that  it  would  be  dangerous  in  that  condition 
to  let  it  remain  very  long,  as  it  m^bt  kill 
me;  that  that  thing  that  was  in  there  would 
have  to  be  taken  away  to  save  my  life,  and 
then  I  made  arrangements  to  come  down  the 
next  evealng  with  the  nurse,  and  I  brought 
Miss  Morris  down."  She  also  testified  that 
she  "was  looking  jutle  and  siJIow."  That 
she  bad  been  complaining  of  h^Dg  sick  be- 
fore calling  on  defendant  appears  from  tbe 
testimony  of  Mrs.  Clark,  at  whose  bouse  she 
was  roomily,  and  Harvey  Bamey  testified  to 
her  having  nearly  fainted  at  a  theater  short- 
ly before,  and  to  her  statement  that  she  was 
taking  medldne  to  oinse  a  miscarriage. 
Bamey  testified  further  that:  'The  doctor 
told  me  in  her  presence  that  it  was  neces- 
sary for  her  to  have  a  nurse,  tbat  she  would 
have  to  be  there  tbe  next  evening,  and  the 
next  evening  Stella  Thome,  the  nurse,  and 
myself  came  to  the  office  again.  When  the 
nurse  came,  he  explained  to  her  that  this 
was  perfecUy  Intimate,  and  that  it  was 
necessary  to  have  a  nnrse,  because  of  Miss 
Thome's  weak  condition,  weak  heart  and  the 
taking  of  the  medicines  she  had  taken,  and 
other  things  that  she  had  done;  and  tbe  doc- 
tor insisted  that  the  nurse  should  stay  with 
the  girl  from  the  start  to  finish,  or  he 
would  not  have  anything  to  do  with  It,  and 
I  tblnk  tbe  first  time  we  were  there  he  made 
an  examination,  and  I  was  informed  that 
evening  that  it  was  necessary  for  her  to  be 


operated  on  at  once,  and  ttu  next  evening 
was  set  for  the  opuatlon,  and  the  nurse 
came.  He  was  In  th««  not  vcacy  long  during 
tbe  operatifm,  and  after  Chat  ha  gave  her 
some  medldne  to  take  ondor  certain  condl' 
tions,  and  bow  to  tiUce  it"  Tbe  nurse  testi- 
fied that  prior  to  the  opoatlim,  defendant 
explained  to  her  how  to  adminlater  tbe  medi- 
cines he  had  prescribed;  that  he  told  her 
Miss  Thome  was  pregiunt;  and  that  "he 
bad  to  operate  on  tar  to  save  her  life,**  and 
that  when  the  child  came  be  told  her  to 
cremate  It,  and,  on  erras-enunlnatUm,  that: 
"Tbe  doctor  said,  the  ulgAt  I  was  at  the 
ofllce,  it  was  necessary  to  have  an  operation 
to  save  her  Uf&  He  also  said  that  it  was 
an  Important  point  that  I  should  stay  about 
tbe  patient  and  not  leave  her.  He  said  that 
her  heart  was  weak  by  the  absorption  of 
septic  matter  from  tbe  womb  and  other 
things.  He  said  it  was  no  crime  that  I  was 
committing,  but  a  netnssary  matter;  tbat 
there  was  no  secret  about  it  He  ^d  not 
ask  me  to  be  secret  about  it  or  not  tell  any- 
body. He  told  me  not  to  leave  her  alone  for 
any  length  of  time,  and  If  there  was  any 
change  or  anything  to  notify  him  by  tele- 
phone,** This  is  all  the  evidence  adduced  by 
tbe  state  tendii^  to  negative  tbe  exception  in 
the  statute  that  the  attempt  to  produce  tbe 
miscarriage  was  to  save  life. 

On  the  other  band,  di^endant  testified  tlmt 
what  be  did  was  necessary  to  save  the  life 
of  the  patient,  that  she  had  aneemia  from 
s^Uc  poisoning,  and  that  septic  poisoning 
came  from  tbe  absorption  from  the  uti»us, 
and  concerning  the  examination:  "I  looked 
her  over  again,  as  I  do  any  patient^  felt  her 
pulse,  put  her  in  tbe  diair,  made  a  practical 
examination,  and  examination  over  the  re- 
gion by  percussion,  tbe  abdominal  r^on, 
and  found  tenderness  on  percussion.  I  found 
the  ut»u8  rolled  down  on  tbe  outside  and 
v^  much  soreness  on  the  right-hand  ti.de 
fA  the  patient  In  the  broad  ligaments  or 
uterine  region.  Then  I  also  made  what  la 
called  a  vaginal  examination,  and  found  Gie 
vagina  hot  sensitive,  and  very  toider.  I 
found  the  mouth  open,  and  I  passed  the 
finger  in  and  found  the  cervix  wide  op&i. 
I  passed  my  finger  clear  through  to  tbe  inner 
mouth,  and  found  it  op&i,  and  I  found  tbe 
membrane  tampered  with,  with  an  Instru- 
ment, a  catheter,  or  sometiiing  of  timt  kind, 
and  the  womb  swollen;  that  Is,  the  neck 
swollen  and  very  sensitive."  It  will  be  ot>- 
served  that  his  testimony  Is  in  harmony 
with  that  of  the  witnesses  of  the  stete.  Tbe 
evidence  concerning  the  condition  of  Stella 
Thome  is  In  no  wise  refuted,  save  possibly 
by  the  circumstance  that  she  Imd  walked 
back  and  forth  from  the  office  of  the  ac- 
cused, and  prior  thereto  had  walked  down 
tovrn.  Wbetber  this  would  have  been  im- 
probable or  Impossible,  with  ha  condition 
as  described,  the  Jury  had  no  means  of 
knowing.  Tbe  record  does  not  warrant  Urn 
conclusion  tbat  defendant  was  "framing  JssT 
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a  defense  In  event  of  prosecntion,  and,  while 
appreciating  the  dlfflcultlea  under  which  the 
state  labors  In  this  kind  of  a  prosecution 
(State  T.  Lee,  113  Iowa,  348,  85  N.  W.  619), 
we  are  not  ready  to  sanction  a  conviction 
without  prima  fade  proof,  at  least,  that  the 
miscarriage  attempted  was  not  necessary  to 
save  nte. 

Owing  to  trar  conclusion  on  this  phase  of 
the  case,  an  examination  of  other  errors  as* 
signed  ia  not  necessary.  Because  of  the  In- 
sufficiency of  the  evidence  to  instify  tbe  con- 
viction, the  judgment  Is  reversed. 

Beveraed  and  r^nanded. 


STATE  T.  BUTLEB. 
(Saprene  Court  of  Iowa.   Nov.  13,  1912.) 

1.  iKnicnmirr  Ann  iNnnuirov  (|  191*)— 
OmNBBB  InoLUinD— Aso&iTLT  Airo  Bat- 

TEST. 

Where  the  indictment  for  rape  on  a  f«male 
under  the  age  of  15  years  did  oot  allege  the 
use  of  force  and  violence,  the  issue  of  accaeed'a 
piilt  of  aasaolt  and  battery  was  not  tn  the 
cue,  thongh  tbe  evidence  disclosed  the  exertioD 
of  some  force. 

[Ed.  Note.— For  other  cases,  see  Indictment 
lad  Information,  Cent  Dig.  H  261^  604-^1; 
Dec.  Dig.  I  191.«1 

2.  Cbimihal  Law  (i  S23*)— Loweb  OmnnB 

— iNSTBUCnOHS. 

Where,  on  a  trial  for  rape  on  a  female 
tmder  the  age  of  15  years,  tbe  court  stated  the 
elements  of  the  crime,  and  charged  that,  un- 
less they  were  proved  beyond  a  reasonable 
doabt,  accosed  should  not  be  convicted  of  that 
crime,  that  tn  the  event  of  conviction  of  rape 
tlie  lesser  offenses  were  not  to  be  considered, 
but  If  not  found  guilty  the  jury  should  Inquire 
whether  he  was  guil^  of  an  assault  with  in- 
tent to  commit  rape,  and  that,  unless  found  be- 
yoad  a  reasonable  doubt  to  have  so  assaulted 
prosecutrix,  he  should  oot  be  convicted  of  such 
offense,  and  charged  the  necessity  of  proving 
penetration  to  constitute  rape,  and,  in  the 
erent  that  was  not  done,  then  of  so  proving 
the  assault  with  such  intent,  and  that,  if  ac- 
cnsed  was  not  found  guUty  of  either  of  the 
ofTenses,  to  determine  whether  he  was  guilty 
nf  simple  assault,  an  instruction  that,  where 
noe  was  charged  with  crime  which  included 
offenses  of  lesser  degrees,  the  jury  should  find 
accosed  guilty  of  tbe  highest  offense  charged 
of  which  the  evidence  proved  him  guilty  oe- 
fond  a  reasonable  doubt,  was  not  erroneous, 
ihoueb  it  would  have  been  better  to  have  quot- 
ed Code,  i  6377,  declaring  that,  where  there 
Is  a  reasonable  doubt  of  the  degree  of  the 
nffeose,  accused  shall  be  convicted  of  the  lower 
degree  only. 

[Ed:  Note. — For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  {S  1992-1905,  3158;  Dec  Dig. 
!  823.*) 

3.  CaiiniTAi.  Law  (|  628*)~Witne88E8— 
N'oncB  OP  PUBFOSB  Of  CALuno  Witness 
SnsncraKCT. 

A  notice,  served  on  accused  that  the  state 
would  c^  as  a  witness  a  person,  which  stated 
that  witness  resided  on  a  designated  street, 
and  that  the  witness  would  testify  that  she 
bad  resided  next  door  to  accused  s  place  of 
residence  during  the  previous  year,  was  suffi- 
Giat,  within  Code,  I  SSIS,  requiriog  the  notice 
to  give  the  name,  place,  residence,  and  oocupa* 
tion  of  the  witness,  but  defects  In  tbe  notice 
are  not  fatal,  unless  prejudicial,  though  the 
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name  of  the  witness  was  not  written  correctly, 
and  her  occupation  was  not 'stated,  otherwise 
than  that  of  wife. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  tS  1420-1429,  1432-1436: 
Dec;  Dig.  I  629.*] 

4.  WnHESSBS    (8  43*)— COMFETENCT— DKAF- 
1TBS8. 

A  witness,  otherwise  competent  to  testify, 
is  not  rendered  incompetent  because  she  is 
deaf. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  101 :  Dec  Dig.  8  43.*] 

Appeal  from  District  Court,  Wdwter  Coun- 
ty; a  O.  Lee,  Judge. 

The  defendant,  having  been  convicted  of 
the  crime  of  rape,  appeals.  Affirmed. 

Frank  Maher,  M.  M.  Joyce,  and  Kelleher 

&  O'Connor,  all  of  Ft.  Dodge,  for  appellant 
George  Coason,  Atty.  Gen.,  John  I^etcber, 
Asat  Atty.  Gen.,  and  B.  B.  Bumqulst,  Go. 
Atty.,  of  Ft  Dodge,  for  tbe  State. 

LADD,  J.  [1]  The  Indictment  charged 
that  defendant,  on  or  about  September  21, 
1910,  "did  willfully,  feloniously,  and  unlaw- 
fully assault  one  Yen  Butler,  and  did  then 
and  there  carnally  know  and  abuse  tbe  said 
Vera  Butler,  she  being  then  and  there  a 
female  child  under  the  age  of  fifteen  years." 
Tbe  court  advised  the  Jury  that  Included  In 
the  offense  charged  was  that  of*  assault  with 
Intent  to  commit  rape,  and  also  that  of  un- 
lawful assault,  but  ffid  not  mention  assault 
and  battery,  nor  submit  whether  he  was 
guilty  thereof  to  the  Jury.  Appellant  argues 
that  this  was  error.  Insisting  that  this  of- 
fense was  included  in  the  allegations  of  the 
Indictment  and  sustained  by  the  proof.  It 
will  be  observed,  however,  that  the  use  of 
force  and  violence  in  the  perpetration  of 
tbe  offense  was  not  averred,  and,  even  though 
the  evidence  may  have  disclosed  the  exertion 
of  some  force,  as  assault  and  battery  was 
not  Included  in  the  charge  against  the  ac- 
ctised,  there  was  no  Issue  aa  to  his  guilt 
thereof,  and  for  this  reason  It  was  not  error 
to  omit  submitting  the  same  to  the  Jury. 
State  T.  Miller,  124  Iowa,  429, 100  N.  W.  334 ; 
State  V.  Johnson,  133  Iowa,  38. 110  N.  W.  170. 

[2]  II.  Section  6377  of  the  Code  declares 
that,  "where  there  Is  a  reasonable  doubt  of 
the  degree  of  the  offense  of  which  defendant. 
Is  proven  guilty,  he  shall  he  convicted  of  the 
lower  degree  only,"  and  with  reference  there- 
to the  court  instructed  that  "Included  in  the 
charge  of  rape  are  the  following  lesser  of- 
fenses, which  are  stated  In  the  order  of  their 
gravity,  as  follows:  (1)  Assault  with  intent 
to  commit  rape;  and  (2)  an  unlawful  as- 
sault It  is  the  law  that  where  a  person  Is 
charged  with  a  crime,  which  charge  Includes 
offenses  of  a  lesser  degree,  the  Jury  shall 
find  the  defendant  guilty  of  the  highest  of- 
fense charged  of  which  the  evidence  proves 
him  guilty  beyond  a  reasonable  doubt  if  It 
does  80  prove  bim  gnllty  of  any  sacta  of- 
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fensa**  The  crItlclBm  of  tills  Instruction  Is 
that  "it  does  not  tell  the  Jury  tbat  where 
there  Is  a  reasonable  doubt  as  to  the  degree 
of  the  ofTense  the  conviction  should  be  for 
tbe  lesser."  It  la  a  little  difficult  to  nnder- 
etand  bow  the  jury  might  exclude  all  rea- 
sonable doubt  In  convicting  of  a  higher  of- 
fense, without  saying  that  no  such  doubt  ex- 
isted as  to  the  degree.  The  court  might 
well  have  Indicated  the  law  by  quoting  this 
statute,  or  more  pointedly  hare  expressed  the 
precise  rule  on  the  subject  But  other  por- 
tions of  tbe  charge  were  such  as  to  obviate 
any  possible  misconception  of  what  was  In- 
tended. Thus,  In  the  fourth  instruction,  the 
elements  constituting  tbe  crime  of  rape  were 
stated,  and  the  jury  told  that,  imless  each 
and  all  of  these  had  been  proven  beyohd 
reasonable  doubt,  the  accused  shonld  not  be 
convicted  of  having  committed  that  crime. 
This  inatniction  was  followed  by  another, 
saying  that,  in  evwt  of  conviction  of  rape, 
the  lesser  offenses  are  not  to  be  considned ; 
batt  if  not  foond  gnilty  thereof,  the  jury 
shoold  proceed  to  inquire  whether  he  was 
guilty  of  an  assault  with  Intent  to  commit 
rape,  and  tliat,  onleas  found  beyond  reason- 
able doubt  to  have  so  assaulted  prosecuM^ 
he  shonld  not  be  convicted  of  this  offensa 
In  the  seventh  instrucUon,  the  necessity  of 
proving  penetratiim  beyond  reasonable  doubt, 
to  constitute  rape,  was  pointed  out,  and,  in 
err&at  this  were  not  done,  then  of  so  proving 
the  assault  wilti  intent  to  penetrate.  In  the 
ninth  instruction  the  jury  was  told,  if  tbe 
def^kdant  was  not  found  guilty  of  either  of 
the  above  offenses,  to  determine  whether  he 
was  guilty  of  tbe  simple  assault  The  charge 
as  a  whole  preserves  to  the  d^endant  the 
advantage  of  the  statute  quoted,  and  was 
without  error  in  this  respect 

[3]  III.  Tbe  name  of  Mary  Engels  was 
not  Indorsed  on  the  back  of  tbe  Indictment 
and,  when  she  was  called  as  a  witness,  ob- 
jection was  Interposed  on  this  ground.  It 
appeared  that  a  notice  had  been  served  on 
defendant  a  sufficient  time  previous  to  the 
trial,  but  therein  she  had  been  designated 
as  "Mrs.  J.  C.  Ingalls,  wife  of  J.  0.  Ingalls, 
living  on  23d  street,  Ft  Dodge,"  and  that 
among  other  things,  she  would  testify  that 
-"she  bad  been  living  In  the  bouse  first  north 
of  the  Fred  Butler  house  during  tbe  past 
year,  and  that  she  had  seen  Mrs.  Fred  But- 
ler leave  the  borne,  and  leave  Vera  Butler 
alone."  It  appeared  at  the  trial  that  her 
husband's  name  was  Chris  E.  Engels,  but  by 
mistake  she  had  given  her  name  to  the  coun- 
ty attorney  as  "Mrs.  J.  G.  Elngels,"  and  that 
she  had  lived  during  the  year  previous  in 
the  house  immediately  north  of  that  occn- 
pled  by  the  defendant  on  Twenty-Third 
street.  She  had  a  son  named  O.  J.  Ekigels, 
who  resided  in  another  part  of  the  city,  and 
had  never  lived  In  the  place  designated  In 
the  notice. 


The  statute  requires  such  a  notice  to  give 
the  name,  place  of  residwoe,  and  occupation 
of  a  witness  whose  testimony  is  to  be  Intro- 
duced (section  5373,  Code);  but  defects  of 
the  notice  in  these  respects  are  not  fatal,  un- 
less prejudicial  to  the  defendant  Here  the 
notice  not  only  4esignated  the  street  on 
which  the  witness  resided,  but  indicated  she 
would  testify  that  she  had  resided  next  door 
to  defwdant's  place  of  residence  during  the 
year  previous.  Only  she  and  her  husband 
had  lived  there  during  that  time.  Tbe  de- 
fendant, then,  could  not  have  been  misled 
as  to  who  was  intended,  even  thou^  her 
name  was  not  written  correctly,  nor  her  oc- 
cupation stated,  otherwise  than  that  of  wife 
He  was  advised  with  snffici^t  certainty  of 
detail  to  enable  him  readily  to  ascertain  the 
identical  person  whom  the  state  proiMsed  to 
call  as  a  witness,  and  of  the  substance  of  the 
testimony  to  be  given,  and,  this  having  beeu. 
done,  the  defendant  was  not  prejudiced  by 
the  defects  of  the  notice.  See  State  v.  Balns- 
barger,  74  Iowa,  196,  37  N.  W.  153;  State  v. 
Mathews,  133  Iowa,  398,  109  N.  W.  eia 

[4]  IT.  The  suggestion  that  the  deafness  of 
Mrs.  Atherton  rendered  her  incomi>etent  to 
testify  Is  without  merit  Even  a  deaf  mute, 
if  of  sufficient  mental  capacity  and  able  to 
communicate  his  Ideas  by  signs  or  In  writing, 
Is  a  competent  witness.  State  v.  De  Wolt 
8  Conn.  93,  20  Am.  Dec.  90;  State  v.  Weldon, 
39S.aS18,lTS.B.  688,  24L.B.A.  126; 
State  V.  Howard.  U8  Mo.  127,  24  S.  W.  41. 
Tbe  corroborating  evidence  was  snflBdent  to 
carry  that  Inue  to  the  jury,  and  the  verdict 
has  such  support  as  to  preclude  any  inter- 
ference therewith  <m  iuq>eal. 

The  record  appears  to  be  without  error, 
and  the  judgment  is  affirmed. 

Affirmed. 


BOTIi  T.  MIDLAND  LTOBUH  BUBnAU. 
(Supreme  Court  of  Iowa.   Nov.  14,  1912.) 

1.  EVIDBNCB  (f  456*)— AcnOHS  OH  GOKTBACl 

— AnUTSSIBILITT. 

A  contract  between  a  lecturer  and  a  ly- 
ceum  bureau  provided  that  the  bureau  engaged 
the  lecturer  for  as  much  time  as  it  would 
be  able  to  use  during  a  specified  season  at  $70 
per  week ;  that  open  date  should  be  boine 
by  the  bureau,  but  no  salary  would  be  paid 
when  two  or  more  engagements  were  missed 
where  blame  attached  to  neither  party;,  that 
any  agreement  by  the  bureau  to  take  coiwecu- 
tive  time  did  not  apply  to  any  open  time  be- 
tween December  15th,  and  January  16th,  nor 
to  any  other  period  of  one  or  more  weeks  In 
which  no  bookings  occurred,  provided  the  bu- 
reau filled  the  guaranteed  nnmber  of  nights  or 
weeks.  If  any  were  guaranteed;  and  that  the 
lecturer  would  be  sold  in  a  drcolt  as  a  regular 
circuit  number.  It  also  provided  that  the  t>u- 
reau  shonld  have  ezclueive  control  of  the  lec- 
turer's time  and  an  option  on  his  time  for  the 
four  following  years.  In  a  letter  accomptoy- 
ing  the  contract  when  forwarded  for  the  lec- 
turer's signature  it  was  s^ted  that  tiie  bu- 
reau's seasons  did  not  run  less  than  100  nights, 
and  that  an  agreement  to  put  the  lecturer  in 
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a  regular  drcnit  waa  eqalvalent  to  ffuarantefr< 
IDS  Bam  100  ntghtB,  or  more.  The  bureau  exer- 
cised its  option  on  the  lectorer'i  time,  and 
during  four  successive  years  fomiahed  Um  at 
least  100  engaKements,  except  during  one  year 
when  it  paid  him  for  100  engagements,  al- 
though he  filled  less  than  that  nomber.  H*td, 
that  the  letter  accompanying  the  contract  was 
adniasible  in  an  action  on  the  contract  to  show 
what  was  meant  by  a  "guaranteed  number  of 
nightB,"  and  by  selling  "tet  a  circuit  as  a  regn- 
lar  circuit  number,"  either  as  a  part  of  the 
contract  or  aa  an  iuterpretatlon  of  its  am- 
bigiuty:  It  being  immaterial  In  which  char* 
acter  It  was  admlBsible. 

[Ed.  Note. — For  other  casea.  see  ilvidence» 
Cent  Dig.  f  2104;  Dec.  Dig.  {  45S.*] 

2.  CONIBACTB    (I  190*)— COSTBACX  tO  LSC- 

TUBE— CON81BUCTION. 

The  letter  in  connection  with  the  inter- 
pretation of  the  contract  by  the  mutual  acts 
vt  the  parties  in  the  course  of  performaoee 
showed  that  plaintiff  was  to  be  paid  for  100 
engagements  each  season  as  a  minimum 

[Ed.  Note.— For  other  cases,  see  OfOLtraeti, 
Cent  Dig;  H  884,  MS%;  Dec..  Dig.  |  19a*] 

3.  Damaoes  (I  118*)— Bbeach  of  Contbacx 
— CoKTBAor  TO  Lbotxibb— GoNemuonoR. 

Where  a  contract  between  a  lecturer  and 
a  lycenm  burean  proTided  that  where  loss  was 
sustained  the  lecturer  should  receive  no  salary, 
he  met  the  full  requirements  of  the  contract 
by  claiming  no  salary  for  an  engagement  which 
be  failed  to  fill,  and  the  bureau  was  not  en- 
titled to  recover  damages  snstained  by  It  from 
■oeb  fallnre. 

[Ed.  Note.— For  other  cases,  aee  Damages, 
Cent  Dig.  I  287;  Dec  Dig.  1 118.*J 

Ai4)eal  from  District  Oonrt,  Polk  County; 
Hd^  Brennan,  Judge. 

Action  upon  a  contract  for  serrlcM  as  a 
lecturer.  There  was  a  counterclaim  tor  a 
breach  of  the  contract.  Verdict  and  judg- 
ment for  the  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

B.  Allen,  of  Dea  Molnee,  for  appellant 
A.  w.  Brett,  of  <De8  Moines,  for  appellee. 

EVANS,  J.  The  defendant  appellant  la 
a  lecture  bureau.  The  plaintiff  was  one 
of  its  lecturers  for  a  period  of  five  years. 
The  contract  between  the  parties  was  en- 
tered Into  in  January,  190S.  The  headquar- 
ters of  the  bureau  were  lu  Des  Moines.  The 
residence  of  the  plaintiff  was  Camden,  X. 
Y.  After  some  oral  negotiations,  a  written 
wntract  was  formulated  at  the  home  office 
and  forwarded  to  the  plaintiff,  and  was  duly 
executed  by  both  parties.  Such  contract 
was  as  follows :  "Contract.  By  and  be- 
tween Midland  Lyceum  Bureau,  Des  Moines, 
Iowa,  party  of  the  first  part  and  Elliott  A. 
BoyI,  of  Camden,  New  York,  party  of  the 
second  part,  wltnesseth:  That  said  party  of 
the  first  part  does  hereby  agree  to  engage  and 
does  engage  said  second  party  for  as  much 
time  as  they  may  be  able  to  use  during  the 
season  beginning  In  October,  1905,  In  the 

capacity  of  lecturer.     Limited  to   . 

Unii  first  party  agrees  to  pay  said  second 
party  for  said  services  the  sum  of  seventy 
($7ft00)  dollars  per  week  (payable  weekly), 
and  all  expenses;   said  expenses  to  mean 


railroad  fares,  necessary  drives,  bus  and  bag- 
gage transfers,  hotel  bills,  beginning  at 
Oamdoi,  New  York,  and  ending  at  last  date ; 
credential  rebates  for  clergy  rate  (if  secur- 
ed) to  belong  to  said  first  party.  First  party 
agrees  to  furnish  printing  except  2,000  ad- 
vance enamel  drcalara  and  plates,  cuts  and 
designs  for  circulars  and  hangers.  Wlt- 
nesseth :  niat  said  second  party  does  here- 
by agree  to  fill  all  bookings  made  for  him 
on  the  dates  assigned,  and  to  report  on 
Monday  of  each  wedc,  on  blanks  fornlsbed 
by  first  party,  the  o^ectloiia  and  dlsbnrse- 
meat  (Indnding  Ids  own  salary)  of  the  pre< 
vioQB  we^  up  to  and  Induding  Sunday, 
and  to  lemit,  wltb  report,  by  draft  or  wawy 
order,  the  balance  on  hand.  Bald  second 
iwrtr  agrees  to  gin  six  nl^ta  per  weA  to 
the  woric.  If  80  many  shonld  be  required, 
and  to  take  drives,  night  trains,  and  to  su- 
dnre  otHer  hardships  where  necessary.  Sec- 
ond party  agrees  to  fi^low  railroad  sched- 
ules fnmldied  first -parly  and  to  d^rt 
from  same  only  at  his  own  risk,  «toept  in 
cases  where  a  change  of  train  timetables 
shall  render  the  schedules  fomlshed  first 
party  inoperative^  in  which  case  he  diall 
spare  no  effort  to  readi  his  date  1^  any 
other  roote,  or  a  Umg  driv^  if  necessary. 
Second  party  agrees  to  pay  all  his  exp«ises 
not  named  above,  and  to  furnish  or  pay  for 
2,000  advance  enamel  drcoUrs  and  plates, 
cuts  and  designs  for  diculars  and  hangers. 
Second  party  agrees  to  give  flnt  party  ex- 
clusive ctmtrol  of  his  time  from  Octob^  1. 
1805,  to  October  1.  1906,  and  to  give  first 
party  option  on  his  time  tnnn  October  1, 

1906.  to  October  L  1907,  at  986.00  per  week, 
same  terms  as  above:  also  from  October  1, 

1907,  to  October  1, 1908,  at  1100.00  per  week, 
same  terms  as  above.  Second  party  agrees 
to  avoid  making  trouble  at  hotels  or  with 
committees  or  managers,  the  express  un- 
derstanding of  this  paragraph  b^ng  that 
he  shall  be  polite,  agreeable  and  obliging 
at  all  times  and  endeavor  to  please  both 
on  and  off  the  platform.  (Second  party  also 
agrees  that  first  party  may  cancel  this  con- 
tract for  InaompatlblUty,  111  health,  mis- 
conduct or  unsatisfactory  work)  and  where 
loss  is  sustaiued  or  rebates  must  be  made 
to  any  committee  because  of  his  failure  to 
please,  said  second  party  shall  receive  no 
salary  for  said  eugagement.  It  is  mutually 
agreed  that  'open  dates'  shall  be  borne  by 
first  party,  but  In  any  event  no  salary  shall 
be  paid  when  two  or  more  engagements  are 
missed  due  to  blockades,  washouts,  epidem- 
ics, or  other  troubles  where  blame  attatdies 
to  neither  party,  though  first  party  shall 
pay  all  expenses  of  second  party  during  that 
time;  also  any  agreement  by  first  party  to 
take  consecutive  time  does  not  apply  to  any 
time  open  between  December  ISth  and  Janu- 
ary 15th,  unless  first  party  chooses  to  book 
said  time,  nor  to  any  other  period  of  one  or 
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more  weeks  In  which  no  boofclugs  occur,  pro- 
vided first  party  fills  the  guaranteed  number 
of  nights  (or  weeks),  If  any  are  guaranteed, 
between  October  1st  and  May  Ist,  of  the 
season  specified.  It  Is  also  agreed  that  sec- 
ond party  shall  collect,  report,  and  remit 
as  agent  of  the  first  party,  and  as  such  la 
liable  for  all  funds  passing  through  hla 
hands.  It  Is  also  mutually  agreed  (that 
first  party  shall  also  have  option  on  time  of 
second  party  from  October  1.  1908,  to  Octo- 
ber 1,  1910,  at  $1(X>.00  per  week,  same  terms 
as  above.  Also  that  second  party  shall  be 
sold  In  a  circuit  as  a  regular  circuit  num- 
ber.)" 

At  the  time  such  contract  was  forwarded 
to  the  plalntUf  for  his  signature,  it  was  ac- 
companied by  the  following  letter  known  in 
the  record  as  Exhibit  B.  Exhibit  B.  "Des 
Moines,  Iowa.  Jan.  14,  1905.  Mr.  Elliott  A. 
Boyl,  Camden,  New  York — Dear  Mr.  Boyl : 
We  Inclose  contract  made  oat  for  five  years 
as  per  our  agreement  with  you  when  I  saw 
you.  Will  see  what  we  can  do  with  Water- 
loo and  other  assemblies  and  do  all  we  can 
for  you.  I  Just  returned  home  the  12th. 
I  wish  to  reiterate  our  statement  that  our 
seasons  do  not  run  less  than  100  nights. 
The  only  guarantee  that  you  need  along  this 
line  is  our  agreement  to  sell  you  as  regular 
circuit  number  which  we  are  willing  to  do. 
The  only  possibility  of  cunning  less  would 
come  In  case  of  an  utter  destruction  of  the 
Midland  Bureau  due  to  bard  times  or  some 
great  national  calamity  which  would  swamp 
u&  We  think  you  will  see  the  absurdity  of 
such  a  supposition  and  will  understand  as 
the  rest  of  our  talent  understands  that  the 
agreement  to  put  you  In  a  regular  circuit  is 
equivalent  to  guaranteeing  you  100  nights  or 
more.  We. have  talked  over  the  matter  of 
your  doing  agency  work  in  Ohio  and  we  are 
more  than  anxious  to  have  you  attempt  it, 
feeling  sure  that  you  can  make  money  and 
at  very  little  risk  of  loss  to  yourself.  Will 
make  you  a  proposition  along  that  line  In  a 
very  short  time.    Best  regards." 

[1,2]  The  plaintUf  entered  upon  the  per- 
formance of  the  contract  and  continued  for 
four  successive  years,  concerning  which  no 
controversy  is  presented.  The  defendant 
also  exercised  its  option  to  demand  the 
plaintiff's  services  for  the  fifth  season  be- 
ginning October,  1909.  For  that  season,  the 
defendant  furnished  the  plaintlflF  78  engage- 
ments. It  is  the  contention  of  plaintiff  that 
under  the  contract  he  was  entitled  to  a 
minimum  limit  of  100  engagements.  He 
brought  this  suit  to  recover  compensation 
for  the  additional  22  nights  claimed  by  him. 
It  is  the  contention  of  defendant  that  It  was 
bound  to  use  plaintiff  only  for  such  engage- 
ments as  It  could  secure,  and  not  more,  and 
that  it  could  not  secure  more  engagements 
for  him  than  it  did  do  for  the  last  season, 
and  that  It  terminated  his  contract  on  March 
25,  1910.  In  support  of  his  contention,  the 
plaintiff  Introduced  in  eTidence  otw  the 


objection  of  defendant  the  letter  (Exhibit  B). 
He  contends  that  It  was  a  part  of  the  writ- 
ten contract,  or,  at  least,  that  it  was  an  ac- 
cepted interpretation  thereof.  The  defend- 
ant contends  that  it  was  no  part  of  the  con- 
tract, and  that  It  should  not  have  been  ad- 
mitted In  evidence,  and  the  points  relied  on 
for  reversal  concentrate  upon  this  letter. 

Turning  now  to  the  contract  which  Is 
known  In  the  record  as  Exhibit  A  and  to  the 
letter  Elxhtblt  B,  we  find  them  entirely  con- 
sistent Looking  at  the  contract  Bshiblt  A 
alone,  it  would  not  be  Intelligible  to  an 
ordinary  person  without  the  aid  of  extrinsic 
Interpretation.  The  contract  refers  to  a 
"guaranteed  number  of  nights,"  but  does  not 
specify  the  number.    It  also  contains  the 

words  "limited  to  ."   It  also  provides 

for  an  option  to  the  defendant  on  the  time 
of  plaintiff  "from  October,  1908,  to  October 
1st,  1910,  at  $100  per  week  same  terms  as 
above."  It  also  provides  that  the  plaintiff 
"shall  be  sold  la  a  circuit  as  a  regular  cir- 
cuit number."  It  also  gives  the  defendant 
the  exclusive  control  of  the  time  of  the  plain- 
tiff for  the  entire  period  covered  at  a  stated 
compensation  per  week.  Exhibit  B  only 
purports  to  be  an  Interpretation  of  Exhibit 
A  as  to  what  Is  meant  by  selling  the  plain- 
tiff "as  a  regular  t-lrcult'  number."  It  Is 
there  stated  that  this  "is  equlvaloit  to  guar- 
anteeing you  100  nights  or  more."  The  pro- 
viso of  Exhibit  A  thus  Interpreted  does  not 
on  its  face  convey  any  definite  meaning.  It 
was  clearly  proper  that  the  parties  put  an 
Interpretation  upon  It  For  four  seasons  the 
defendant  furnished  plaintiff  100  engage- 
ments or  more,  except  for  the  second  sea- 
son. For  such  season  the  engagements  ac- 
tually furnished  were  somewhat  less  than 
100,  but  the  plaintiff  was  compensated  pre- 
cisely as  though  the  100  engagements  bad 
been  furnished.  We  have  then  the  written 
Interpretation  agreed  on  in  advance  of  per- 
formance, and  a  subsequent  interpretation  by 
the  mutual  acts  of  the  parties  In  the  course 
of  performance,  from  botb  of  which  it  ap- 
pears that  the  plaintiff  was  to  receive  a 
minimum  wage  as  for  100  engagements.  We 
hold,  therefore,  that  Exhibit  B  was  clearly 
admissible.  It  is  Immaterial  for  the  purpose 
of  this  case  whether  it  should  be  deemed  as 
a  part  of  the  contract  or  simply  as  an  Inter- 
pretatlofa  of  Its  ambiguity.  The  real  mean- 
ing of  the  terms  used  in  E^Ibit  A  could 
only  be  ascertained  by  resort  to  Elxhiblt  B. 

The  appellant  has  specified  a  large  number 
of  points  relied  on  for  reversal,  all  of  which 
bear  directly  upon  the  question  now  con- 
sidered. Onr  conclusion  thereon  la  quite 
decisive  against  the  appellant  upon  the  whole 
case. 

[3J  2.  By  way  of  counterclaim,  the  defend- 
ant pleaded  damages  for  breach  of  contract. 
Two  Items  were  claimed.  One  of  tbem  was 
conceded  and  presents  no  controversy.  The 
other  was  an  Item  for  damages  resulting  to 
the  defendant  by  reason  of  plalntUTa  failut« 
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to  fill  a  date  at  Alma.  Neb.  It  Is  claim- 
ed tliat  the  failure  resulted  In  damage  to 
the  defendant  to  tbe*  amount  of  ^62.  We 
can  find  no  evidence  In  tbe  record  to  show 
tliat  plaintifTs  failure  to  make  the  date  at 
Alma,  Neb.,  resulted  through  any  fault  of 
bis  own.  Be  tliat  as  it  may,  the  contract  es- 
pedallr  provides  that,  "where  loss  Is  sus- 
talked,"  "said  second  party  shall  receive  no 
salary  for  said  engagement"  The  plaintiff 
received  no  salary  for  the  Alma  engagement, 
and  claimed  none.  He  therefore  met  the  full 
requirements  of  the  contract  In  that  regard. 
The  Judgment  below  must  be  affirmed. 


STATE  T.  ZECHMAN  (two  caBes). 

(Supreme  Court  of  Iowa.   Nov.  12,  1012.) 

1  Phtsiciahs  and  SimeBONS   (I  5*)— Li- 
cense TO  FBACnCB— SiATunft-jCoiTSiBnc- 

no.v. 

Under  Code,  8  2577,  providing  that  a  phy- 
sician's certificate  of  ItceuBe  granted  by  the 
siete  board  of  examiners  shall  be  filed  tor 
record  in  the  office  of  the  recorder  of  tbe  coun- 
ty in  which  tbe  person  licensed  to  practice  re- 
Fides,  and  that  the  same  record  must  be  made 
of  tbe  certificate  in  any  county  to  which  the 
holder  may  remove  and  in  which  he  proposes 
to  practice,  a  practitioner  who  has  procured  a 
proper  certificate  or  license,  and  has  had  it 
recorded  In  the  county  of  his  residence,  is 
'□titled  to  practice  in  any  county  In  the  state 
without  farther  record  of  his  certificate,  unless 
he  Is  an  itinerant  physician  described  in  sec- 
tion 2581. 

fEd.  Note.— For  other  cases,  see  PhyslcfanB 
and  Surgeons,  Cent.  IMg.  {  6;  Dec  Dig.  {  6.*] 

2.  Phtsiciars  and  Sttboeons   (S  6*)— Li- 
cense TO  PBAcncK — Indictment. 

An  indictment  charging  that  defendant 
willfully  and  uulawfully  practiced  medicine  and 
pablicly  professed  to  be  a  surgeon,  phyucian. 
and  obstetrician,  and  assumed  the  duties  of 
such,  and  made  a  practice  of  prescribing  and 
funiisbing  medicine  for  the  sick,  and  publicly 
professed  to  heal  and  cure  without  having  a 
certificate  from  the  proper  authorities  so  to 
practice,  and  without  filing  with  the  county 
recorder  of  P.  coun^  any  such  certificate,  was 
not  objectionable  for  failure  to  charge  that 
P.  county  was  the  county  of  defendant's  resi- 
dence, since,  if  defendant  did  not  have  any  cer- 
tificate or  license  to  practice  medicine  as  al- 
leged, be  was  not  enbtled  to  practice  in  any 
coan^*,  regardless  of  the  question  of  record. 

(Ed.  Note— For  ether  eases,  see  Physicians 
and  Surgeons.  Gent  Dig.  ||  6-11;  Dec.  1%.  i 
6.*] 

3.  Physicians  and  Subokons  (8  6*)— Pbao- 
TiciNo  Without  License— Chiropbactics. 

Wherej  in  a  prosecution  against  physicians 
for  practicing  without  a  license,  it  was  ahown 
that  defendants  professed  to  be  cbiropractics 
maintaining  an  office  in  P.  county,  holding 
themselves  out  as  prepared  to  treat  patients 
for  disease  irith  the  purpose  of  curing  and 
healing  them,  and  that  they  did  so  without  pro- 
curing certificates  from  the  state  Iraard  of 
medical  examiners,  such  proof  showed  a  viola- 
tion of  the  statute  prohibiting  persons  from 
praetieinK  medicine  without  a  Ucense  in  so  far 
M  defendants  devoted  themselves  to  and  em< 
plojed  means  of  curing  and  healing  and  al- 
leviating pain  without  a  license,  and  hence 
the;  were  not  prejudiced  by  an  instruction  tliat 
the;  might  be  convicted  if  t^e  jury  found  that, 


without  certificates,  they  did  publicly  profess 
to  cure  or  heal,  or  devoted  themselves  to  and 
employed  means  of  curing  and  healing  and 
alleviating  pain,  though  the  statute  did  not 
make  any  specific  reference  to  the  specific  act 
of  devoting  one's  services  to  and  employing 
means  of  curing  and  healing  and  alleviating 
pain. 

[Ed.  Note.— For  other  cases,  see  Physicians 
aud  Surgeons,  Cent.  Dig.  §S  6-11;  Dec  Dig. 
8  ft-*] 

4.  Phtsicians  and  Suboeons  (I  6*)— Li- 
censes—"Cbibopbactics'  "Phtsician." 
One  advertising  and  holding  himself  out 
as  a  chiropractic  and  offering  to  treat  diseases 
by  the  methods  dictated  by  test  school  is  with- 
in Code,  St  2579,  2581,  requiring  persons  prac- 
ticing as  physicisns  to  procure  a  license,  and 
making  it  an  offense  for  them  to  practice  medi- 
cine without  such  license. 

{Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  Sfi  6-11;  Dec.  Dig. 
5  6.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5374-5376;  vol.  8,  p.  7754.] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  Judge. 

The  defendants  were  separately  Indicted, 
tried,  and  convicted  for  the  crime  of  il- 
legal practice  of  medicine,  and  each  has  ap- 
pealed from  such  conviction.  Affirmed. 

Morris  ft  Hartwell,  of  La  Crosse^  Wis.,  and 
F.  O.  Ryan,  of  Des  Moines,  for  appdlants. 
Oeorge  Gosson,  Atty.  Gol,  and  John  Fletcher. 
Asst.  Atty.  Gen.,  for  the  State. 

McGLAIN,  O.  J.  As  the  aK>eal8  in  these 
two  cases  involve  the  same  qnestlonB,  they 
may  well  be  considered  and  decided  together. 

1.  The  charge  In  the  Indictment  in  each 
case  was  that  the  defendant  In  Polk  county 
"did  willfnl^  and  unlawfully  practice  medi- 
cine and  then  and  there  publicly  professed  to 
be  a  sQrgeon,  physician  and  obstetrician  and 
assume  the  duties  of  such  and  make  a  pno- 
tlce  of  prescribing  and  furnishing  medicine 
for  the  sick  and  pnblldy  professed  to  cure 
and  bear;  and,  further,  that  the  d^endant 
"then  and  there  did  not  have  a  certificate 
from  the  proper  authorities  so  to  practice 
and  did  not  file  with,  the  county  recorder  of 
Polk  county  any  sncta  certificate  to  practice." 
And  tbe  court  instructed  the  jury  In  each 
case  tlmt  if  defaidant  did  publldy  profess 
to  cure  and  beal,  etc,  in  Polk  county  without 
having  procured  a  license,  and  filed  the 
same  with  tbe  county  recorder  of  Polk  coun* 
ty,  then  the  defendant  might  be  found  guilty. 

[1]  The  particular  complaint  for  tbe  ap- 
pellants Is  that  the  indlctm^ts  charged  a 
failure  to  file  a  license  with  the  county  re- 
corder of  Polk  county,  without  any  allegation 
that  defendant  was  a  resident  of  that  coun- 
ty, and  that  the  court  instructed  the  jury  in 
each  case  that  the  practice  of  medicine  in 
Polk  county  by  defendant  without  recording 
a  license  in  that  county  would  constitute  a 
crime,  although  there  was  no  allegation  or 
proof  that  the  defendant  was  a  resident  of 
that  county.   The  constrnctlon  of  the  stat- 
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ate  relied  upon  for  the  defentSanta  Is  nn- 
questloiiably  correct,  for  It  Is  provided  In 
Code,  I  2677,  that  the  certlflcate  of  license 
granted  by  the  state  board  of  examiners  shall 
be  filed  for  record  "In  the  office  of  the  re- 
corder of  the  county  In  which  he  (the  person 
licensed  to  practice)  resides,"  and  that  "the 
same  record  must  be  made  of  the  certlflcate 
in  any  county  to  which  the  holder  may  re- 
move and  in  which  he  proposes  to  practice." 
Plainly,  under  these  statutory  proTislons,  a 
practitioner  who  has  procured  the  pro{ter 
certificate  or  license,  and  has  had  it  record- 
ed in  the  county  of  his  residence,  is  entitled 
to  practice  In  any  county  In  the  state,  unless 
he  Is  an  Itinerant  physician  as  described  in 
Ck>de,  i  2S81;  and  he  Is  required  to  have  It 
recorded  in  another  county  only  In  the  event 
of  a  change  of  residence.  Neither  the  in* 
dtctment  nor  the  evidence  negatives  tiie  resl- 
dence  of  the  defendants  in  Another  county 
in  the  state,  and  the  fact  alone  of  the  prac- 
tice of  the  defendants  in  Polk  county  with- 
out a  filing  of  a  certificate  in  that  county 
does  not  make  out  a  case  against  the  de- 
fendants in  that  respect 

[2]  But  we  think  that  any  prejudice  to 
the  defendants  from  the  error  of  the  court 
In  the  instructions  to  the  Jury  in  the  matter 
h^re  referred  to  is  clearly  negatived  by  the 
record.  The  indictments  sufficiently  charged 
the  defendants  with  practicing  in  Polk  coun- 
ty without  having  a  certificate  from  the 
proper  authorities  so  to  practice.  If  the  de- 
fendants did  not  have  such  certificates,  then 
their  practice  In  Polk  county  or  any  other 
county  In  the  state  was  unlawful  without 
regard  to  the  filing  of  a  certificate  in  Polk 
county  or  any  other  county;  for.  If  defend- 
ants did  not  have  certificates,  no  such  cer- 
tificates could  be  filed  any^vhere.  The  charge 
of  practicing  without  having  procured  cer- 
tificates Is  fully  made  out  In  the  Indictment, 
and  the  additional  charge  of  failure  to  file 
with  the  recorder  of  Polk  county  is  in  this 
respect  surplusage.  The  charge  of  illegal 
practice  of  medldne,  so  far  as  these  defend- 
ants are  concerned,  is  fully  made  out  by  the 
auction  that  they  practiced  medicine  in 
Polk  couQ^  without  having  any  certificate 
entitling  them  to  so  pracUce. 

Now  it  appears  from  the  record  that  the 
defendants  bad  no  certificates  whatever  from 
tlie  board  of  medical  examiners  of  the  state. 
Tbey  were,  therefore,  not  entiUed  to  prac- 
tloe  medicine  in  any  countr  of  the  state,  and 
the  county  of  residence  was  necessarily  Im- 
material. The  Jurors  oouldi  not  have  pos- 
sibly predicated  tbelr  verdicts  on  the  ftiilu» 
of  the  defendants  to  record  certificates  In 
the  proper  county.  Tbey  cannot,  therefore, 
complain  ttiat,  with  reference  to  the  record- 
ing of  certificates  which  confessedly  they 
nerer  had,  Che  Jurors  were  Improperly  In- 
structed. 

[3]  2.  There  Is  also  a  complaint  for  appel- 
lants that  the  Jurors  were  improperly  In- 


structed as  to  what  oonstltntes  a  inractlce  of 
medldne  without  a  certlflcate  as  provided  by 
the  statute.  In  each  cdse  the  court  properly 
defined  the  practice  <^  medldne,  as  described 
\iy  Code,  i  2579,  and  In  several  Instmctions 
told  the  Jury,  in  effect,  that,  under  the  stat- 
ute, it  is  unlawful  without  a  certlflcate  to 
"profess  to  be  a  physician,  surgeon  or  ob- 
stetrician and  assume  the  duties"  of  such 
profession  or  to  make  "a  practice  of  pre- 
scribing or  famishing  medicine  for  the  sick," 
or  to  "publicly  profess  to  cure  or  heal."  But 
the  court  further  instructed  the  jury  that  de- 
fendants might  be  convicted  on  a  finding  that 
without  certificates  th^  "did  publicly  pro- 
fess to  cure  or  heal"  or  did  devote  them- 
selves to  and  employ  "means  of  curing  and 
healing  and  of  alleviating  pain,"  and,  fur- 
ther, that  defendants  might  be  found  guilty 
if  it  appeared  that  they  "performed  any  serv- 
ices in  a  professional  capad^  In  attempting 
to  cure  or  h6al  or  alleviate  pain  in  those  who 
applied"  to  them  for  treatment.  The  com- 
plaint of  appellant  in  this  respect  Is  that 
persons,  not  physicians,  may  "devote  them- 
selves  to  curing,  healing  end  alleviating 
pain"  without  any  violation  of  the  statute. 
And  it  is  suggested  that  a  nurse  or  a  mother 
of  an  Infant  is  not  guilty  of  the  illegal 
practice  of  medicine  without  a  license,  al- 
though devoted  "to  caring,  heeling  and  al- 
leviating pain."  It  must  be  confessed  that 
in  using  the  language  complained  of  the 
court  did  not  accurately  state  the  provisions 
of  the  statute,  for  we  do  not  find  In  the  stat- 
ute any  specific  reference  to  the  act  of  de- 
voting one's  self  to  and  employing  means  of 
"curing  and  healing  and  of  alleviating  pain." 
It  may  well  be  suggested,  however,  that 
neither  a  professional  nurse  nor  the  mother 
of  an  Infant  devotes  himself  or  herself  to  the 
employment  Of  means  of  curing  and  heallDg 
and  of  alleviating  pain. 

However  this  may  be,  the  record  In  this 
case  shows  without  any  possible  ground  of 
controversy  that  the  defendants  professed 
to  be  chlropractlcs,  maintaining  an  ofl3ce  in 
Polk  county,  holding  themselves  out  to  treat 
and  treating  patlente  for  disease,  with  the 
purpose  of  curing  and  healing,  holding  diplo- 
mas from  a  chiropractic  school;  and  that 
they  did  so  without  having  procured  certif- 
icates from  the  state  board  of  medical  ex- 
aminers. In  view  of  these  undisputed  facts, 
it  is  plain  that  even  in  devoting  themselves 
to  and  employing  means  of  caring  and  heal- 
ing and  of  alleviating  pain  without  licenses 
they  violated  the  statute.  State  v.  Heath, 
m  Iowa,  S86,  101  N.  W.  429;  State  v.  Cor- 
win.  ISl  Iowa.  420,  131  N.  W.  660.  WhUe. 
therefore,  the  language  used  1^  the  ooort,  as 
above  indicated,  was  In  some  respecto  Inapt, 
it  oonld  not  poaslblf  have  misled  the  inry 
into  the  wror  of  finding  gallt  withoat  proof 
beyond  a  reasonable  doubt  that  defendante 
either  professed  to  be  pbysldans  or  made  a 
practice  of  presCrlMng  and  furnishing  medi- 
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ciue  for  the  Bide  or  inibUcly  itretended  to 
core  or  heal. 

[4]  The  contention  In  argument  for  ai^l- 
lants  that  one  who  advertisee  and  holds  him- 
self out  as  a  chiropractic  Is  not  within  the 
provision  of  the  statute  unless  he  actually 
ODdertakes  In  speclflc  cases  to  cure  and  heal 
Is  not  well  founded.  It  Is  true  that  in  State 
r.  CorwlD,  supra,  It  appeared  that  defendant 
iD  that  case  not  only  advertised  himself  to 
practice  according  to  that  system,  but  also 
undertook  In  specific  cases  to  heal.  The  stat- 
ute aivUes  equally  to  those  who  profess  to 
be  pbyslciana  and  assume  the  duties  of  snch 
profession  and  publicly  profess  to  core  or 
beal  and  to  those  who  make  a  practice  of 
prescribing  for  the  sick.  That  defendants 
did  make  a  practice  of  prescribing  their 
method  of  treatmrat  for  sick  persons  ap- 
pears from  their  own  testimony;  bat  whether 
they  did  so  or  not,  if  th^  held  themselves 
out  as  pabUcly  professing  to  cure  or  heal, 
they  were  required  to  have  certificates. 

Finding  no  error  in  the  record  which 
could  possibly  prejudice  the  defendants  in 
the  presoitatiou  of  their  cases  to  the  jury, 
we  reach  the  conclusion  that  the  conviction 
Id  each  case  must  be,  and  to.  affirmed. 


STBFHBNS  t.  BOTD. 
(Supreme  Oonrt  of  Iowa.   Nov.  14.  1912.) 

t  Bajsehxhts   (I  16*)— Adjoining  Bitild- 

IH08— Staibwatb. 

While  G.  was  the  owner  of  two  adjoiniDg 
lots  nombered  3  and  4,  respectively,  he  erected 
a  brick  building  on  lot  4.  and  on  the  inside  of 
the  north  wall  which  was  placed  approximately 
on  the  boundary  line  between  the  two  lots 
built  a  stairway  ninning  to  the  second  story, 
i^me  years  thereafter  he  erected  a  brick  build* 
iag  OB  lot  3,  and;  in  order  to  obtain  access  to 
the  second  story  thereof,  be  so  plumed  It  as 
to  use  the  stairway  which  bad  been  erected  in 
ihe  boilding  on  lot  4,  cutting  a  hole  In  the 
partition  wall  near  the  upper  landing  of  the 
utairway,  and  erecting  steps  leading  from  this 
landing  on  to  the  second  floor  of  Uie  building 
on  lot  3.  While  Q.  owned  the  property  and 
after  his  conveyance  thereof  the  stairway  was 
continuously  used  as  a  means  of  Ingress  and 
egress  to  ^e  second  stories  of  both  buildings. 
ffeU  that,  when  Q.  severed  the  ownership  of 
the  two  lots  and  conveyed  the  same  hy  will  or 
deed  to  different  fndtvlauals.  the  grantee  of  lot 
3  acquired  an  easement  in  the  right  to  the 
w  of  the  stairway  on  lot  4  appurtenant  to 
lot  3  which  passed  with  the  grant  of  lot  3. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  1  43;  Dec.  Dig.  fi  16.*] 

2L  EASBuENn  (I  16*)— Adjoinxno  Build- 
iNos— CouuoK  Staibwat— Wat  op  Neces- 

8ITT. 

The  owner  of  lot  3,  in  order  to  maUitain 
his  right  to  such  easement,  was  not  bound  to 
Bhow  that  it  was  a  way  of  necessity. 

lEd.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  I  43 ;  Dec  Dig.  |  16.*] 

3.  Estoppel  (|  88*)— Rtoht  to  Claim  Babe- 
hem. 

Where  defendant  did  nothing  on  the 
■Irength  of  plaintiff's  admissions  that  he  made 
no  claim  to  a  stairway  in  defendant's  bidlding, 


and  within  a  few  hours  after  making  the  ad- 
mission plaintiff  brought  suit  to  restrain  de- 
fendant from  removing  the*  stairway  on  the 
theory  that  plaintiff  was  entitled  to  the  com- 
mon use  thereof  for  the  benefit  of  plaintUTs 
adjoining  building,  plaintiff  was  not  estopped 
by  bis  admissions  to  dalm  the  right  to  such 
easement,  nor  were  they  conclusive  against  his 
right  on  the  merits. 

{Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  SI  235-241;  Dec.  Dig.  {  Sa*] 

4.  judquent   (}  707*)  —  gonolubivbneas  — 
Pabties. 

Where  plaintiff,  an  adjoining  landowner 
and  claiming  an  easement  in  a  stairway  on  the 
land  in  controversy,  was  not  a  party  to  an  ap- 
plication by  an  executor  to  seU  such  land  for 
the  payment  of  the  owner's  debts  after  his 
death,  and  there  was  no  showing  that  any  ques- 
tion was  involved  In  that  proceeding,  a  decree 
ordering  the  sale  of  the  property  was  not  res 
judicata  of  plaintiff's  right  to  such  alleged 
easement. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1280:   Dec.  Dig.  |  70T.*1 

5.  ESTOPPBL   (I  85*)— TmS>— IttLATION. 

Where  testator's  daughter  to  whom  a  cer- 
tain lot  had  been  conveyed  and  devised,  the  title 
not  to  vest  until  testator's  death,  before  that 
time  conveyed  the  lot  to  plaintiff  who  Imme- 
diately  had  hto  deed  recorded,  such  deed  passed 
all  tbe  daughter's  interest  in  the  lot  and  title 
immediately  passed  to  plaintiff  on  the  vesting 
of  title  in  the  daughter  by  testator's  death. 

[Ed.  Note. — Vor  other  cases,  see  Estoppel. 
Cent.  Dig.  I  84;  Dec.  Dig.  |  35.*] 

G.  EXECUTOKB  ANU  Administbatobb  (S  888*) 
—Sams  To  Pat  Debts— Title. 

A  parchsser  at  an  executor's  or  adminis- 
trator's sale  to  pay  debts  Is  not  entitled  to 
protection  as  a  purchaser  in  good  fsith,  and 
takes  nothing  more  than  the  title  held  by  the 
deceased. 

[Ed.  Note.— For  other  cases,  see  Executors 
And  Administrators,  Cent  Dig.  ||  1410-1416; 
Dec.  Dig.  S  388.*] 

Appeal  from  Dtotrict  Court,  Jackson  Coun- 
ty; U  J.  Hoian,  Judge. 

Bolt  In  equity  to  enjoin  defendant  from 
tearing  out  a  stairway  which  Is  used  in 
common  for  adjoining  buildings.  Tbe  trial 
court  dismissed  the  petition,  and  plaintiff 
appeals.   Reversed  and  remanded. 

W.  C.  Gregory,  of  Maguoketa,  for  appel- 
lant Keck  &  Keck  and  F.  D.  Eelsey,  all 
of  Maquoketa,  for  appellee. 

DEEMKU,  J.  Plaintiff  and  defendant  are 
tbe  owners  of  adjoining  buildings  situated 
on  lots  3  and  4,  in  block  19,  in  the  city  of 
^laguoketa,  Iowa.  These  are  Inside  lots 
fronting  on  the  main  street  in  said  city,  and 
there  is  no  alley  to  ,the  rear  of  plaintlfTs 
lot  3.  The  two  lots  were  originally  own- 
ed and  Improved  by  one  John  E.  Goodenow, 
now  deceased,  and  plaintiff  obtained  title 
to  bis  lot  through  one  Mrs.  H.  C.  Tinker. 
Mrs.  I^ker  obtained  her  title  from  her 
father,  John  E.  Goodenow,  in  tbe  manner 
hereinafter  stated.  Defendant  obtained  her 
title  to  lot  4  through  one  B.  D.  Ely;  the 
latter  obtaining  bis  title  In  virtue  of  a 
sale  of  tbe  property  by  the  executor  of  the 
estate  of  John  19.  Goodenow.  deceased,  for 
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the  parpose  of  paying  claims  against  bis 
estate.  In  the  year  1857  Goodenow  erected 
a  brick  building  upon  lot  4,  and  on  the  in- 
side of  tbe  north  wall  of  the  building,  which 
was  placed  approximately  upon  the  bounda- 
ry line  between  lota  3  and  4,  he  built  a 
stairway  something  like  two  feet  and  ten 
inches  In  width,  running  to  the  npper  story 
of  the  building.  This  stairway  was  in- 
stantly In  use  from  that  time  down  until 
the  commencement  of  this  suit  In  the  year 
1873  Goodenow  erected  a  brick  building  on 
lot  S,  and,  In  order  to  obtain  access  to  the 
second  story  thereof,  he  so  planned  It  as  to 
use  the  stairway  which  bad  been  erected  In 
the  building  on  lot  4,  cutting  a  hole  In  the 
partmon  wall  near  the  upper  landing  of 
stairway,  and  erecting  some  steps  leading 
from  this  landing  on  to  the  second  floor  of 
the  building  on  lot  3.  During  the  Ume 
that  Goodenow  owned  the  two  lota,  this 
stairway  was  constantly  and  continuously 
used  as  a  means  of  ingress  and  egress  .to 
the  second  stories  of  tbe  two  buildings.  A 
temporary  stairway  at  the  rear  of  the' 
buildings  was  constructed  and  used  for  a 
while,  but  thla  was  torn  down  because  it 
was  tJiousbt  to  be  unsafe-  So  long  as  these 
buildings  were  owned  by  Goodenow,  no 
question  arose,  of  course,  as  to  the  owner- 
ship of  this  stairway,  or  as  to  whether  or 
not  It  was  an  appurtenance  to  lot  3. 
But,  when  he  parted  with  his  title  to  tbe 
separate  lots  and  the  ownership  became  sev- 
eral, the  question  of  ownership  and  the 
nature  of  that  ownership  became  vital.  As 
already  stated,  plalntlfF  became  the  owner 
of  the  lot  by  deed  from  Mrs.  B.  G.  Tinker. 
This  deed  was  one  of  bargain  and  sale,  with- 
out covenants  of  warranty,  and  was  exe- 
cuted on  November  12,  1009.  It  described 
the  property  as  lot  3  In  block  19,  but  in  tbe 
habendum  clause  the  appurtenances  were 
covered  by  the  stereotyped  clause  usually 
found  In  instruments  of  that  character. 
Plaintiff  Immediately  went  Into  possession 
under  this  deed,  and  continued  to  use  the 
stairway  In  Question  by  himself  or  tenants 
without  objection  or  protest  down  to  near 
the  time  of  the  commencement  of  this  suit 
Mrs.  Tinker  obtained  her  title  either  by  the 
will  of  her  father,  John  B.  Goodenow,  or 
through  a  deed  from  him  bearing  date  No- 
vember 15,  1001.  This  latter  deed  was  not 
actually  delivered  to  the  grantee  until  some 
time  after  the  death  of  Goodenow,  which 
occurred  on  September  3,  1902.  This  deed 
which  was  one  with  full  covenants  of  war- 
ranty was  deposited,  by  tbe  maker  with 
hia  will,  with  some  attorneys  in  the  city  of 
Haquoketa,  to  be  held  until  the  death  of 
Goodenow,  and  then  delivered  to  tlte  gran- 
tee therebi  named.  As  a  matter  of  fact 
the  deed  was  not  actually  delivered  until 
some  time  in  the  year  1910,  when  it  was 
filed  for  record,  and  Is  now  one  of  the  muni- 
ments of  title.  Goodenow's  will  makes  the 
following  reference  to  thla  deed: 


"2.  I  give  and  bequeath  to  my  beloved 
daughter,  Mrs.  H.  0.  Tinker,  Uvlng  in  Chi- 
cago, IlL,  the  following  premises  situated  In 
Jackson  Co.,  -Iowa,  to-wit:  Lot  No.  3,  Blk. 
10,  In  the  cl^  <tf  Maquoketa,  Iowa;  accord- 
ing to  Perrin's  survey,  of  1873.    •    •  • 

"8.  I  have  made  and  executed  jointly  with 
my  wife  a  deed  to  the  property  given  to  my 
last  named  children,  signed  by  myself  and 
my  wife,  which  deeds  are  to  be  left  with  my 
will  and  upon  our  death  as  aforesaid,  my 
executor,  D.  H.  Anderson,  named  shall  hand 
to  each  of  the  persons  therein  named,  a 
deed  of  the  portion  of  property  I  intended 
for  them. 

"Said  deed  I  executed  and  duly  acknowl- 
edged on  the  15th  day  of  November,  1901.'* 

After,  the  death  of  Goodenow,  his  execu- 
tor made  application  to  the  probate  court 
for  authority  to  sell  lot  4  for  the  purposie 
of  paying  claims  against  the  estate,  and 
Mrs.  Tinker  was  made  a  party  to  that  ap- 
plication, and  was  properly  served  with 
notice  thereof.  This  application  was  made 
some  time  In  the  year  1904,  and,  after  a 
bearing  was  granted  and  pursuant  thereto, 
the  property  was  sold  to  B.  D.  Ely,  uid  a 
deed  of  date  of  March  21st  was  executed 
and  delivered  to  him.  This  deed  described 
lot  4  by  metes  and  bounds,  and  fixes  the 
north  boundary  as  the  center  of  the  brick 
wall  between  the  two  buildings.  Mrs.  Tink- 
er made  no  appearance  to  the  application, 
and  the  order  of  sale  was  made  upon  an 
application  to  sell  lot  4  for  the  payment  of 
debts.  So  far,  there  Is  no  dispute  over  the 
facts,  and,  upon  the  record  so  made,  pla.in- 
tiff  has  at  least  a  prima  fade  case.  There 
can  be  no  doubt  of  his  ownership  of  lot  3, 
and  whether  his  title  came  by  will  or  deed 
is  largely  Immaterial,  except  as  It  bears 
upon  the  question  of  former  adjudication 
of  the  matters  in  controversy  in  the  jvoceed- 
ings  to  sell  lot  4  to  pay  debts. 

[1]  When  Goodenow  severed  tbe  owner- 
ship of  tbe  two  lots,  and  conveyed  the  same 
either  by  will  or  deed  to  different  individu- 
als, tbe  grantee  of  lot  3  took  his  property 
with  an  easement  in  lot  4  which  was  an 
appurtenance  to  lot  3,  and  lot  4  became 
burdened  with  an  easement  in  favor  of  the 
owner  of  lot  3.  This  Is  hornbook  law,  sup- 
ported by  the  following,  among  other,  cases: 
MarshaU  Tee  Co.  v.  La  Plant,  136  Iowa,  621, 
111  N.  W.  1016,  12  L.  R.  A.  (N.  S.)  1073, 
Carrlgg  v.  Bank,  136  Iowa,  261,  111  N.  W. 
320;  Teachout  v,  Duffus,  141  Iowa,  466,  119 
N.  W.  983;  Keokuk  Co.  v.  Welsman,  146 
Iowa,  679,  126  N.  W.  60.  And  this  easement 
passed  with  the  grant  of  lot  3.  Keokuk  Co. 
v.  Welsman,  146  Iowa,  679,  128  N.  W.  ea 
See,  also.  Baker  t.  Rice,  56  Ohio  St  463,  47 
N.  EX  653 ;  Boland  v.  St  John's  School.  163 
Mass.  229,  39  N.  m  1035;  Portman  t.  Top- 
llff,  138  Iowa,  10,  115  N.  W.  80& 

Appellee  relies,  however,  upon  three  prop- 
ositions in  support  of  the  decree  of  the  trial 
court :  First  She  contends  that  the  convey- 
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ance  of  lot  3  did  not  (qterate  to  transfer  to 
tbe  grantee  an  easement  In  lot  4,  for  tbe 
reason  tbat  the  stairway  was  not  essoitlal  to 
the  use  of  the  premtees  ccmveyed.  Second. 
She  insists  and  offered  evidence  to  iwove 
that  plaintiff  never  made  any  claim  to  an 
easement  in  lot  4,  bnt,  on  the  contrary,  dis- 
tinct^ saserted  that  he  made  no  claim  there- 
to, and  that,  by  reason  of  these  facts,  he  is 
estopped  from  claiming  that  any  such  thing 
yrfirtw.  Third,  She  ^aim*  that  the  matter  of 
an  easement  In  lot  4  was  adjudicated  ad- 
Tersely  to  plaintiff  in  the  ^rooeedines  brous^t 
by  the  adminlstratOT  to  sell  the  same  to 
psy  tbe  d^ts  of  tbe  deceased. 

As  to  the  first  proposition,  the  record 
shows  that  the  stairway  was  esscaitlal  to 
the  oonTOnient  use  ani  oijoymait  of  lot  8, 
and  we  think  it  passed  by  the  conTeyasce 
to  Mrs.  Tinker,  and  through  her  to  the  plain- 
tiff. 

[2]  However,  it  was  not  necessary,  we 
thbik,  that  plaintiff  show  a  way  of  neces- 
sity. Bis  grantor  had  so  constructed  and 
used  the  two  buildings  as  to  create  an  ease- 
ment In  favor  of  lot  3  as  soon  as  he  destroy- 
ed unity  of  title  by  the  conveyance  to  hla 
daughter.  Of  course,  if  there  was  another 
way  whereby  to  reach  the  second  story  of 
tbe  building  on  lot  3,  that  fact  might,  and 
should,  be  taken  Into  consideration  In  deter- 
mining whether  or  not  the  stairway  was 
intended  as  a  common  entrance  to  the  two 
buildings,  or  was  simply  a  temporary  ex- 
pedient, subject  to  change  at  any  time.  But 
bere  there  was  no  other  available  entrance 
to  the  second  story  from  any  street  or  alley, 
and  it  is  clear  to  our  minds  that  the  stair- 
way was  erected  to  furnish  tbat  sort  of  en- 
trance. 

[3]  2.  In  support  of  the  second  proposi- 
tion, defendant  relies  upon  some  declara- 
tions or  admissions  claimed  to  have  been 
made  by  the  plaintiff  to  the  effect  that  be 
made  no  claim  to  the  stairway.  We  are 
satisfied  from  the  record  that  plaintiff,  who 
was  not  versed  in  the  law,  did  not  think  be 
bad  anything  more  than  a  permissive  right 
to  use  the  stairway  until  he  consulted  with 
a  lawyer  Just  before  the  bringing  of  this 
suit  as  to  his  rights  in  tbe  premises.  Be 
took  this  advice  becaose  of  a  threat  then 
made  by  defendant  to  tear  out  the  stairway, 
and  found  that  he  was  entitled  to  use  tbe 
same.  On  the  same  day  that  he  brought  the 
suit  he  had  a  conversation  with  the  defend- 
ant, or  with  her  hu^and,  or  both,  in  which 
he  admitted  that  he  had  no  conveyance  to 
lot  4,  and  doubtless  in  an  effort  to  Induce 
defendant  not  to  tear  out  the  stairway 
Booght  to  excuse  his  conduct  by  placing  the 
lesponslbiltty  tor  bis  action  upon  his  tenant, 
who  be  said  was  Insisting  upon  the  preser- 
ratlon  of  the  way.  But  assuming  for  the 
pnrposes  of  the  case  that  he  admitted  to  de- 
fendant and  her  husband  tbat  be  had  no 
ri^  to  tbe  stairway*  as  they  claim  he  did, 


it  yet  appears  tbat  on  the  nme  day  and. 

within  a  few  hours  after  tbe  admisslcoi  was 
made  and  before  d^oidant  did  anything  on 
tbe  strength  of  the  admlsslbn  plalntlfl  com- 
menced this  suit  to  enjota  the  tearing  out 
of  the  stairs.  Under  such  drcnmstances, 
there  is  no  estoppel,  for  defendant  did  noth- 
ing on  the  strength  of  plaintiff's  admlsdons, 
and  has  in  no  manner  changed  tier  poslticm 
since  the  admissions  were  made.  Byer  t. 
Healy,  84  Iowa.  1,  60  K.  W.  70;  Guest  t. 
Opera  House,  74  Iowa,  457,  88  N.  W.  1S8: 
Vogt  T.  Orbmell*  123  Iowa,  8^  98  K.  W. 
782. 

PlalntUTs  admissiona  should  doubtless  be 
considered  upon  the  main  question  as  to 
whether  or  not  there  was  an  easoaent  in 
lot  4,  but  they  are  not  conclusive  upon  him. 
In  considering  them  for  the  only  purpose 
for  which  they  may  legitimately  be  used, 
we  must  also  take  Into  account  the  cir- 
cumstances- under  which  they  were  made, 
the  knowledge  that  plaintiff  had  of  his  legal 
rights  in  the  premises,  and  all  the  other 
facts  in  the  case.  The  law  upon  the  sub- 
ject of  easements  In  stairways  used  in  com- 
mon is  not  generally  understood  by  laymen, 
and  the  profession  is  not  agreed  upon  it  In- 
deed, In  this  very  case  counsel,  after  seeking 
aid  from  the  books,  are  not  agreed,  and  it 
Is  not  surprising  to  find  tbat  plaintiff  did  not 
know  his  full  rights  In  tbe  premises,  and 
may  have  assumed  that  he  did  not  own  any 
rights  in  lot  4  because  of  his  uDfamlliarlty 
with  the  law  of  easemeAts  and  appurte- 
nances to  real  estate.  If  there  were  any 
doubt  as  to  what  would  pass  by  tbe  con- 
veyance, and  plaintiff,  after  being  advised  as 
to  his  rights,  had  disclaimed  any  right  of 
easement,  he  should  be  held  to  his  dis- 
claimer. But  that  Is  not  the  record  here, 
and  he  clearly  is  not  estopped. 

[4]  3.  Ber  third  and  final  proposition  tbat 
all  matters  were  adjudicated  in  tbe  proceed- 
ings to  sell  the  real  estate  of  the  deceased 
to  pay  debts  is  without  merit  Plaintiff  was 
not  a  party  to  tbe  proceedings  to  sell  lot  4. 
He  was  In  possession  of  lot  3,  and  his  deed 
thereto  was  executed  November  15,  1901. 

[B]  This  was  before  the  death  of  Goode- 
now  it  Is  true,  but  by  that  deed  he  took 
whatever  title  his  grantor  Mrs.  Tinker  bad, 
and,  whatever  her  rights  In  the  premises, 
these  passed  to  plaintiff  as  soon  as  she  took 
title  to  the  lot.  Testator  died  in  September 
of  the  year  1902,  and  upon  bis  death,  if  not 
before,  title  to  lot  3  passed  to  his  daughter, 
Mrs.  Tinker.  Lewis  v.  Gumutt,  180  Iowa, 
423,  106  N.  W.  914.  The  will  itself  waa  of 
record,  and,  although  not  probated  for  some 
time  after  testator's  death,  title,  even  if  it 
passed  through  the  will,  related  bade  to  tbe 
time  of  testator's  death.  As  Mrs.  Tinker 
had  already  conveyed  whatever  interest  she 
had  to  plaintiff,  be,  plaintiff,  Immediately  be- 
came invested  .with  Mrs.  Tinker's  title,  and 
this  related  back  to  the  time  of  testator's 
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death.  PlaintllTfl  deed  was  recorded,  as  we 
understand  it,  Bbortly  after  It  was  made, 
but.  If  not.  title  passed  as  between  testator, 
bis  heirs,  and  representatives  npoa  testa- 
tor's deatii.  Plaintiff  was  not  made  a  party 
to  the  proceedings  to  sell  lot  4  for  the  pay- 
ment of  debts,  and  be  had  no  notice  thereof. 
Notice  to  his  grantor  who  had  parted  with 
all  her  interest  In  lot  3  or  the  easement  In 
lot  4  was  not  binding  upon  him,  and  be  has 
not  until  this  case  was  brought  bad  his 
day  in  court  This,  It  se^s  to  us,  Is  a  suf- 
ficient answer  to  the  defendant's  plea  of 
former  adjudication.  Aside  from  this,  bow- 
ever,  it  appears  that  the  application  made 
by  the  executor  was  simply  to  seU  lot  4 
for  the  payment  of  debts,  and  there  Is  no 
sbowing  that  any  question  of  easement  was 
involved  in  that  proceeding.  It  is  doubtful 
if  that  question  could  have  been  considered 
or  put  In  issue  in  the  proceedings  to  sell 
the  real  estate^  and  certainly  plaintiff's 
rights  could  not  be  foreclosed  in  an  action  to 
whl<^  be  was  not  a  party. 

[I]  A  purchaser  at  an  executor's  or  admin- 
istrator's sale  to  pay  debts  takes  nothing 
more  than  the  title  held  by  the  deceased. 
He  Is  not  entitled  to  protection  as  a  good 
faith  purchaser,  although  there  may  be  cas- 
es where  equity  will  give  him  some  relief, 
and,  as  a  rule,  he  cannot  rely  upon  a  war- 
ranty either  express  or  implied.  Summer 
V.  WUliams,  8  Mass.  162,  5  Am.  Dec.  S3; 
and  cases  dted  in  18  Cyc.  pp.  826  and  827. 
Even  were  this  not  so,  he  is  bound  to  take 
notice  of  all  of  those  things  which  would 
charge  an  ordinary  purchaser.  Here  plain- 
tiff was  in  the  possession  and  use  of  the 
property,  and  of  the  stairway,  and  this  In 
Itself  would  be  notice  to  any  prospective 
purchaser  of  his  rights.  There  was  no  ad- 
judication binding  upon  plaintiff.  We  are 
satlsfled  from  the  whole  record  that  plain- 
tiff is  entitled  to  the  relief  asked,  and  that 
the  trial  court  was  in  error  denying  It 

The  decree  will,  therefore,  be  reversed,  and 
the  cause  remanded  for  one  In  harmony  with 
this  opinion. 

Reversed  and  remanded. 


FITCHPATRICK  v.  FOWLER,  County 
Treasurer. 

(Supreme  Court  of  Iowa.    Nov.  36,  1912.) 

1.  DsAins  ({  86*)— Assessments. 

Under  Cmle  Supp.  1907,  |  H)89a26,  pro- 
viding that  owners  who  waive  la  writing  objec- 
tions to  tbe  validity  of  a  drainage  assessment 
for  benefits  may  have  the  same  made  payable 
in  10  annual  installmeDts,  etc.,  such  owners  arc 
not  liable  for  the  penalty  provided  later  in 
KSid  section,  that  such  tax  shall  become  de- 
linquent on  the  enauiBK  let  of  March  and 
Itear  tbe  asme  interest  and  penalties  as  ordi- 
nary delinqueQt  taxes;  such  part  of  the  section 
Iiciog  only  intended  as  an  indncement  to  obtain 


settlements  and  waivers,  and  being  applicable 
only  to  nonwaiving  owners. 

[Ed.  'Note. — For  other  cases,  see  Drains, 
Cent.  Dig.  S  90;  Dec.  Dig.  S  86.*] 

2.  STATunCS  (i245*)— COHSTBUCnon— PUBUO 
iMPROVRHBNCa. 

The  burden  of  special  assessments  upon 
private  property  should  not  be  Increased  by  im- 
plications not  clearly  necessary,  and  a  statute 
authorising  a  public  improvement  to  be  paid 
for  by  special  assessments  on  the  property  ben- 
efited, however  beneficial  In  its  Keoeral  appli- 
cation, should  be  ziven  the  most  favorable  con- 
struction of  which  it  is  reasonably  capable. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  f  326;  Dec.  Dig.  {  245,»] 

Appeal  from  District  Court,  Story  County; 
C.  Q.  Lee,  Judge. 
The  oi^nlon  states  the  case.  Reversed. 

J.  A.  Fitcbiiatrick,  of  Nevada,  Iowa,  pro 
se.  H.  E.  Hadley,  Co  Atty.,  of  Nevada,  Io- 
wa, for  appellee. 

WEAVER,  J.  Drainage  district  No.  1. 
in  Story  county  was  duly  established,  and 
for  tbe  cost  of  tbe  improvement  thus  au- 
thorized assessment  was  laid  upon  the  lands 
included  therein.  Among  the  lands  upon 
which  the  burden  was  laid  were  three  40- 
acre  tracts  owned  by  one  W.  B.  Brotheras, 
wbich  were  assessed  an  aggregate  tax  of 
$3,289,  and  another  40  acres  owned  by  J.  F. 
Ogllvle  assessed  |1,019.  Availing  themselves 
of  the  privilege  provided  by  the  statute 
(Code  Supp.  I  1088a26),  these  owners  filed 
a  waiver  of  all  objections  to  tbe  validity  of 
the  tax,  and  thereby  became  entitled  to  have 
the  same  made  payable  in  10  annual  install- 
ments, with  Interest  at  6  per  cent  per  an- 
num. The  body  of  tbe  written  waiver  and 
agreement  as  executed  by  the  landowners  is 
in  form  as  follows:  "Nevada,  Iowa,  Oct  5, 
1907.  In  consideration  of  having  the  right 
to  pay  the  assessment  mentioned  in  the  with- 
in certificate  In  installments  as  provided  by 
law,  I  do  hereby  agree  that  I  will  not  make 
any  objection  of  ili^allty  or  irregulaiity  as 
to  said  assessment  and  that  I  will  pay  the 
same  with  Interest  thereon  at  tbe  rate  of 
6  per  cent  per  annum  from  date  of  said  as- 
sessment." Ther^fter  said  owners  neglected 
and  failed  to  pay  certain  installments  falling 
due,  and  abandoned  tbe  said  lands,  where- 
upon the  plaintiff,  who  held  mortgage  liens 
thereon,  foreclosed  the  same,  and  acquired 
the  title.  Plaintiff  then  applied  to  the  county 
treasurer,  and  offered  to  pay  all  the  delin- 
quent installments,  tendering  and  offering  to 
the  treasurer  the  principal  sum  of  ea<A  of 
said  installments,  with  interest  thereon  at 
6  per  cent  from  the  date  of  the  certificates. 
The  tender  so  made  amounted  to  the  abro- 
gate sum  of  $2,154  principal  and  f093.49  In- 
terest. The  treasurer  refused  the  tender, 
claiming  that  under  the  statute,  a  poialty 
of  1  per  cent  per  month  had  accrued  upon 
all  the  Installments  as  well  as  npon  the  un- 
paid interest  from  the  date  when  th^  be- 
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came  delinquent  Plaintiff,  declining  to  com- 
ply wltb  said  demand,  brought  tills  action, 
alleging  th«  facts  above  set  forth,  asUng  a 
peremptory  order  or  writ  of  mandamus  re- 
qnlriog  the  treasurer  to  acc^  payment  of 
said  assessments  on  the  basis  of  said  trader, 
and,  upon  receiving  said  sum  or  sums,  to 
make  and  deliver  to  the  plaintiff  suitable 
receipts  therefor.  To  this  petition  the  de- 
fendant demurred  generally.  The  d^nurrer 
was  sustained,  and,  plaintiff  electing  to  stand 
upon  the  petition.  Judgment  was  entered 
against  him  for  costs.  From  socta  mUiig  and 
judgment  be  aK>eals. 

As  the  rights  of  the  parties  and  the  det^ 
mination  of  the  appeal  depend  aittrely  upon 
the  construction  to  be  given  the  section  of 
the  statute  above  dted,  we  here  set  It  out  In 
full:  "Section  1989a26.  How  pald^improvfr- 
ment  certificates.  The  apedal  aaseasment 
for  benefits  made  by  the  oommiaskmav  ap- 
pointed for  that  purpose,  as  corrected  and 
approved  by  the  board  of  snparisers,  shall 
be  levied  at  one  time  by  the  board  against 
the  pr<q)erty  so  benefited,  and  when  levied 
and  certified  shall  be  payable  at  the  ofBce 
of  the  county  treasurer.  If  the  owner  of 
any  parcel  of  land,  lot  or  premises  against 
whidi  any  such  levy  shall  have  beok  made 
and  certified,  which  Is  embraced  In  any 
tlflcate  provided  for  in  this  secUcn^  shall 
within  thirty  days  from  the  date  of  such  as- 
sessment promise  and  agree  in  wrUing  In- 
dorsed -upon  such  certificate,  or  In  a  separate 
agrement,  that  in  comddwation  of  having 
the  right  to  pay  his  assessment  in  Install- 
moits,  be  will  not  make  any  objection  of 
illegality  or  irregularity  as  to  the  assessment 
vt  beneflte,  or  levy  such  tax  npm  and 
against  his  property,  but  wlU  pay  said  %»■ 
seesment  with  interest  thereon  at  auch  rate 
not  exceeding  six  per  centum  p«  annum  as 
shall  be  prescribed  1^  resolution  of  the  board, 
sndi  tax  so  lerted  against  the  land,  lot  or 
preiDlM4  of  Budi  owner  shall  be  payable  In 
ten  equal  liutallments,  the  first  of  which 
wltb  Interest  on  the  whole  assessment  shall 
mature  and  be  payable  on  the  date  of  such 
assesoaient,  and  the  others  wltti  interest  on 
the  whole  amount  unpaid  annually  there- 
after at  the  same  time  and  in  the  same  man- 
ner as  the  Bfanai  aemtannnal  payment  of 
ordinary  taxea;  but  where  no  such  terms 
and  agreemait  in  writing  shall  be  made  by 
the  owner  of  any  land,  lot  or  premises  then 
the  whole  of  said  special  assessment,  so 
levied  upon  and  i^alnat  the  pn%>erty  of  such 
owner,  shall  mature  at  one  time  and  be  due 
and  payable  wllb  interest  fnmi  the  date  of 
va&i  assessment,  and  shall  be  collected  at 
the  next  succeeding  March  semhrnnual  pay- 
ment of  ordinary  taxes.  AU  of  such  tax  icAth 
itUereH  thaU  become  deUnquent  on  the  first 
day  of  March  next  after  its  matwttu  and 
thatt  hear  the  same  tntereat  loUh  the  tame 
pemaUet  at^  ordinary  taaea.  And  the  board 
may  provide      resolution  for  the  Issnance 


of  Improvement  certificates,  payable  to  bear- 
er, or  to  the  contractors  who  have  construct- 
ed the  said  Improvement  or  completed  part 
thereof  within  the  meaning  of  this  act  in 
payment  or  part  payment  therel^or,  each  of 
which  certificates  shall  state  the  amount  of 
one  or  more  assessments  or  part  thereof 
made  against  the  property  designating  it 
and  the  owners  thereof  liable  to  assessments 
for  the  cost  of  the  same,  and  said  certificates 
may  be  negotiated.  Such  certificates  shall 
transfer  to  the  bearer,  contractor  or  assigns 
all  rigbt  and  Interest  In  and  to  the  tax  lu 
every  sutdi  assessment,  or  part  thereof,  de- 
scribed therein  and  shall  authorize  such  bear- 
er, contractor  or  assignee  to  collect  and  re- 
ceive every  assessment  embraced  In  said  cer- 
tificate by  or  through  any  of  the  methods 
provided  by  law  for  their  collection,  as  the 
same  mature.  Such  certlflcatee  shall  bear 
interest  not  to  exceed  six  per  cent,  per  an- 
num, payable  annually,  and  shall  be  paid  by 
the  taxpayer  to  Uie  county  treasurer  who 
shall  receipt  for  the  same  and  cause  the 
amount  paid  to  be  applied  to  the  paymsot 
of  the  certificate  Issued  therefor.  Provided, 
that  any  person  shall  have  the  right  to  pay 
the  tail  amoont  of  0ie  tax  so  levied  against 
hla  property,  together  with  Interest  thereon 
to  date  of  payment  at  any  time  be  dealres 
to  do  so  even  before  the  maturity  of  any 
certificate  leaned  thertfdr.  No  c^iflcate 
shall  be  Issued  or  negotiated  f or  the  uae  of 
the  drainage  district  for  less  than  par  value 
with  accrued  Interest  up  to  the  delivery  or 
tranafer  thereof.  Should  the  costs  of  such 
work  emeed  the  amount  of  benefits  aaaeased 
and  cntificates  issued,  a  new  a^M^tionnient 
and  levy  of  tex  may  be  made  and  other  cer- 
tificates issued  in  like  manner." 

Abbreviating  as  much  as  Is  practicable 
without  obscuring  the  meaning  of  the  text, 
so  for  as  it  is  immediately  involved  in  this 
litigation,  the  provision  la  that,  If  the  prop- 
erty owner  shall  "promise  and  agree  in  writ- 
ing*' that  he  will  waive  all  objections  per- 
taining to  the  regularity  and  legal  validity 
of  the  assessment  us>on  his  land  "and  will 
pay  said  assessment  with  interest  thereou 
at  a  rate  not  exceeding  six  per  cent  per  an- 
num," the  tax  shall  be  made  payable  in  10 
annual  InstallmeBts,  "but  where  no  such 
terms  and  agreement  In  writing  shall  be 
made  by  the  owner  of  any  land"  then  the 
whole  of  said  special  assessment  shall  ma- 
ture at  one  time  and  be  due  and  payable, 
with  interest  from  the  date  of  such  assess- 
ment, and  be  collected  at  the  "next  succeed- 
ing March  semiannual  payment  of  ordlnary 
taxes."  Thus  far,  there  is  no  apparent 
difficulty  of  construction.  The  trouble,  if 
any  there  be,  comes  In  the  application  of 
the  clause  which  immediately  succeeds  the 
one  last  quoted,  and  reads  as  follows:  "Alt 
of  such  tax  with  interest  shall  become  de- 
linquent on  the  first  day  of  March  after  Its 
maturity  and  shall  bear  the  same  Interest 
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with  the  same  penaltleB  u  ordinary  taxes.** 
Stated  briefly,  tbe  simple  anestion  is  wheth- 
er the  words  "such  titx"  are  to  be  constraed 
as  inclndii^g  or  applyli^  to  the  entire  assess- 
ment of  tlie  district  lands  irtthont  regard  to 
the  fact  whether  the  tazpaya  has  or  has 
not  entered  into  the  agreement  aforesaid 
•or  is  to  be  treated  as  applying  solely  to 
those  ca^es  in  which  no  agreemoit  is  made 
And  the  entire  tax  becomes  immediately  dne 
and  payable^ 

TbA  appellee  contends  tm  the  construction 
first  mentioned,  and  such  is  tbe  rlew  adopt- 
-ed  by  the  trial  conrt  The  statute  la  not  a 
model  of  clearness,  but  its  general  scope 
-and  purpose  are  not  difflcnlt  of  anireben- 
slon.  One  of  its  evident  purposes  is  to  fore- 
-close,  if  possible^  all  Qustfion  of  the  Talidi- 
ty  of  the  drainage  proceedings,  and  thereto 
■avoid  litigation,  and  give  aasnred  value  to 
the  certificates  or  bonds  issued  in  paymoit 
for  the  improvement  To  Insure  this  an 
-oflter  is  made  of  what  we  may  call  a  pre- 
mium for  v(duntary  waivers  to  all  legal  ob- 
jections to  the  assessment  Tbe  scheme  by 
which  this  is  to  be  accomplished  ■  contem- 
plates In  each  Instance  that  the  j^perty 
-owner  shall  enta  into  a  written  contract, 
whereby,  in  consideration  of  time  for  pay- 
ment of  the  tax,  all  of  which  would  other- 
wise become  dne  and  payable  at  once,  he 
waives  an  objection  to  the  legal  sufficiency 
-of  the  assessment,  and  promises  to  pay  the 
same  in  10  eaml  annual  installments,  with 
Interest  at  an  agreed  rate  not  exceeding  six 
pia  cent  la  other  words,  what  was  before 
■a  mere  special  assessment  upon  the  prop- 
erly Is  converted  into  a  binding  promissory 
obligation  to  pay  with  a  si>eblfled  rate  of 
Interest;  the  payment  being  secured,  of 
course,  by  the  lien  prescribed  by  tbe  stat- 
ute. It  would  further  seem  that,  In  order  to 
stimulate  these  settlements,  the  statute  pro- 
ceeds to  declare  that  when  the  property 
owner  falls  to  ent^  Into  sudi  an  agreement 
"then  the  whole  of  said  special  assessment 
so  levied  upon  the  property  of  such  owner 
-shall  mature  at  one  time  and  be  due  and 
payable  with  interest  from  the  date  of  such 
assessment  and  shall  be  collected  at  the 
■next  succeeding  March  semiannual  pay- 
ment of  ordinary  taxes.  All  of  sudi  tax 
shall  become  due  and  deUnquent  on  the  first 
day  of  March  next  after  its  maturity  and 
shall  bear  the  same  Interest  with  the  teme 
penalties  as  ordinary  texes." 

[1]  In  our  Judgment  "such  tex"  very 
-clearly  refers  to  the  tax  or  assessment  which 
has  Just  been  mentioned  In  the  last  preced- 
ing sentence  or  clause,  and  that  is  the  as- 
sessment or  tax  "where  no  such  terms  and 
agreonent  In  writing  shall  be  mad&"  This 
conclusion  Is  emphasized  and  strengthened 
by  the  further  provision  in  the  same  section 
that  "such  certificates  shall  bear  Interest 
not  to  exceed  six  per  cent  per  annum  pay- 
able annually  and  shall  be  paid  by  the  tax- 
.  payer  to  tbe  county  treasurer  who  shall 


receipt  for  t^e  same  and  AhalX  cause  the 

amount  paid  to  be  applied  to  the  payment 
of  the  certificate  issued  therefor."  In  oth- 
er words,  we  construe  the  language  In  ques- 
tion not  as  providing  a  penalty  which  shall 
apply  alike  to  all  cases  without  regard  to 
the  written  waiver  and  agreement  but  rath- 
er as  a  iffoviaion  in  terrors,  jmdgx  the  In- 
fluence of  which  the  largest  posaiUe  number 
of  settlemento  and  walvm  may  be  obtained 
— the  penalty  to  be  exacted  from  those  only 
who  do  not  aec^t  the  offer  of  time.  This 
reading  requires  no  forced  or  strained  con- 
struction of  the  statute.  Fw  the  pnriMMes 
of  collecting  such  spedal  assessmuta,  they 
are  by  this  enactmoit  sqiarated  into  two 
classes.  One  class  embraces  all  assessments 
where  the  owners  have  altered  into  the 
prescribed  contract  and  the  other  class 
includes  all  where  no  such  contract  is  made. 
Speaking  of  the  first  tilass,  it  is  provided 
that  such  tax  so  levied  shall  be  payable  in 
10  annual  instaUmente,  with  Interest  not  to 
eixeed  8  per  cent  Here  "such  tax"  Is  very 
dearly  limited  In  Ite  application  to  assess- 
ments of  the  first  class  mentioned.  It  is 
there  provided,  as  we  have  already  noted, 
that,  when  no  amtract  is  made,  the  whole  of 
"said  special  assessment"  upon  tbe  propwty 
of -Boch  owner  shall  be  due  and  payable,  with 
interest  and  be  collected  with  the  next  semi- 
annual collection  of  ordinary  taxes.  "All  of 
Btt(A  tax  with  Interest  shall  become  delin- 
quent on  tbe  flrat  day  of  March  next  after  its 
maturity  and  shall  bear  the  same  Interest 
and  penalties  as  ordinary  texes."  Here 
"such  tax"  Just  as  Nearly  ntera  to  assess- 
mente  of  the  second  class  as  the  like  word:; 
earlier  In  the  section  refer  to  assessments 
of  tbe  first  class.  Such  Is  the  natural  as 
well  as  tbe  apparent  grammatical  connection 
between  the  words  "such  tax"  and  their  an- 
tecedent 

[2]  Even  if  tbe  words  here  used  Aould 
be  thought  Involved  In  any  ambiguity  <w 
doubt  it  would  be  the  du^  of  the  court  to 
solve  that  doubt  In  favor  of  the  property 
owner  If  it  can  be  done  without  violence  to 
the  other  ^visions  of  tbe  chai»t».  The 
laws  by  which  the  cost  of  public  Improve- 
mente  is  met  by  special  assessmente  upon 
private  property  supposed  to  be  benehted 
are  at  best  drastic  and  burdoisome  In  op- 
eration, and  the  courts  should  be  slow  to 
Increase  those  burdens  by  implications  which 
are  not  clearly  necessary.  Beading  between 
the  lines  of  this  record,  we  can  see  an  il- 
lustration of  the  harshness  of  resulte  which 
are  not  infrequently  suffered  by  Individuals 
who  happen  to  get  In  the  way  of  tbe  march 
of  pnbUc  improvement  Here  were  evident- 
ly two  landowners  whose  premises  were  al- 
ready carrying  a  heavy  load  of  mortgage 
Indebtedness,  and,  when  to  this  was  added 
a  tax  of  more  than  926  per  acre,  they  were 
driven  to  throw  up  their  hands  In  despair, 
and  abandon  tbe  property  to  the  tax  gather- 
er and  mortgagee.   A  statute  which  makes 
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BDcb  incidental  reenlts  possible,  bowever 
beneficial  it  may  be  In  its  general  applica- 
tion, sbould  be  given  the  most  favorable 
coDBtmctlon  of  which  it  Is  reasonably  capa- 
ble to  keep  Its  conseqnentia)  liai'dBhlps  with- 
in tbe  narrowest  practical  limits.  Sargent 
T.  TntUe,  67  Conn.  167,  34  Atl.  1028,  S2  U 
R.  A  822.  See,  also,  Brick  Co.  v.  Smith.  lOS 
Iowa,  308,  79  N.  W.  77.  The  constmctlon 
contended  for  by  appellee  Is  not  necessary 
to  give  effect  to  the  plainly  Indicated  legis- 
lative Intent,  and  cannot  be  upheld. 

It  follows  that  the  judgment  below  most 
be  reversed,  and  tbe  cause  remanded  for 
fnrttier  proceedings  In  baEmony  wifli  the 
view  here  expressed. 

Reversed. 


SABCLAT  et  al  t.  SCHOOL  TP.  OP  WAP- 
SINONOO  et  aL 

(Snpreme  Court  of  Iowa.    Nov.  16,  1912.) 

1.  Schools  and  ScnooL  Distbicts  (9  67*)— 

NonCB— BOABD  MEzniNOS. 

Under  Code  1897,  1  2767,  providing  that 
special  meetings  of  the  board  of  directors  of 
a  Kbool  corporation  may  be  called  upon  notice 
Bpedfjin^  the  time  and  place,  delivered  to  each 
member  in  person,  notice  by  mail  wliich  does 
Dot  reach  the  member  to  be  notified  is  not  suf- 
fident,  Dor  does  the  fbct  that  tbe  secretat? 
made  reasonable  effort  make  the  notice  snffi- 
cient,  even  though  the  member  to  be  notified 
is  oat  of  the  state,  and  a  meeting  of  the  board 
without  such  actual  notice  to  every  member 
was  invalid,  and  any  action  taken  nugatory. 

fEM.  Note.— For  other  cases,  see  Schools  and 
Sc^l  Districts,  Gent  Dig.  (  140;  Dee.  Dig. 

2.  Schools  and  School  Distbzcts  (I  111*)— 
Sale  or  Schoolhoubbs— Votb  or  Bleotobs 

— iNJUKCnON. 

Authority  to  direct,  sell,  or  otberwiae  dis- 
iiose  of  a  schoolbouse  or  other  property  be- 
longing to  a  school  corporation  being  express- 
ly conferred  npoo  the  voters  at  an  annual  or 
special  meeting  to  which  such  proposition  may 
be  submitted,  a  court  of  equity  can  only  inter- 
fere with  the  action  of  the  electors  when  such 
a  matter,  properly  submitted  to  them,  presents 
some  dear  ground  of  eqoitable  relief,  and  the 
mere  fact  that  a  school  building  baa  been  built 
bnt  never  used  for  any  purpose  does  not  give 
the  taxpayer  any  vested  rights  therein  so  ah 
to  prevent  the  sale  thereof  by  tbe  electors. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  f|  265-268:  Dec. 
Dig.  i  HI.*] 

Appeal  from  District  Court,  Hnscatloe 
County ;  A.  P.  Barker,  Judge. 

This  suit  in  equity  vras  instituted  by  cer- 
tain electors  and  taxpayers  of  the  defendant 
school  township  to  set  aside  the  action  of 
the  electors  of  said  township  in  voting  and 
directing  the  sale  of  a  school  building,  and 
to  restrain  the  members  of  the  board  of 
directors  of  the  township  who  are  made  de- 
fendants with  It  from  selling  or  otherwise 
disposing  of  said  school  building.  There  was 
a  decree  for  the  plaintiffs,  and  defendants 
appeal.  Affirmed. 


B.  F.  Richman  and  B.  H.  Warner,  both 
of  Muscatine,  for  appellants.  B.  O.  Nichols, 
of  West  Liberty,  for  appellees. 

McOLAIN,  C.  J.  In  March,  1906,  at  the 
regular  annual  meeting  of  the  electors  of  the 
defendant  school  township,  a  tax  of  $8,000 
was  levied  on  the  taxable  property  in  the 
township  for  tbe  purpose  of  erecting  a  school 
building  as  near  tbe  geographical  center  of 
the  township  as  practicable.  In  January  of 
the  following  year,  an  action  was  Instituted 
by  certain  qualified  electors  of  the  township 
to  compel  tbe  board  of  directors  to  sulunit 
to  the  voters  of  the  township  a  proposition  to 
rescind  tbe  former  vote.  This  action  was 
determined  adversely  to  the  plalnttfls  la 
that  action.  See  Kircbner  v.  Board  of  Di- 
rectors, 141  Iowa,  43,  118  N.  W.  61.  The 
new  building  was  constructed  and  ready  for 
occupancy  In  the  spring  of  1008,  but  It  has 
never  been  occupied  for  school  porpmes;  tbe 
separate  schools  In  the  seven  eubdistricts  of 
tbe  townsliip  being  maintained  In  the  build- 
ing formerly  used  for  that  purpose.  In 
October,  1900,  at  a  spedal  meeting  of  the 
board  of  directors,  a  special  meeting  of  the 
electors  of  the  township  was  called  to  vote 
upon  the  propiwition  to  sell  tbe  coitral  school 
building,  and  devote  the  pzoceeds  to  Uie  re- 
pair of  tbe  old  buildings  In  the  various  sub- 
districts,  and  at  this  spedal  meeting  of  the 
electors  the  sale  of  tbe  new  building  was 
ordered.  The  validity  of  the  action  of  the 
board  of  directors  In  calling  this  special 
meeting  of  the  electors  la  now  assaUed  on 
two  grounds:  First,  tbat  at  this  special 
meeting  of  tbe  board  two  directors  were  ab- 
sent who  bad  not  been  notifled  of  tiiat  meet- 
ing as  provided  by  law;  and,  second,  that 
by  tbe  payment  of  the  tax  assessed  for  the 
purpose  of  building  the  central  school  house 
as  ordered  at  tbe  annual  meeting  of  the 
Sectors  in  1908  the  plalntlfib  and  other 
electors  and  taxpayers  acquired  a  vested 
right  to  have  the  building  equliiped  and  used 
as  a  school  building  and  that  the  electors 
had  no  authority  at  a  subsequent  meeting 
to  order  its  sale.  Incidentally  it  appears 
tbat  in  reliance  upon  the  vote  of  the  electors 
at  tbe  special  meeting  the  new  building  has 
been  sold  for  $510,  on  condition  that  the 
injunction  sought  in  the  present  action  be 
denied. 

1.  It  appears  that  on  September  29,  1909, 
the  secretary  of  the  board  of  directors  at- 
tempted to  call  a  special  meeting  of  the 
board  to  be  held  on  October  2d,  with  refer- 
ence to  calling  a  meeting  of  the  electors  to 
vote  upon  the  proposition  to  sell  the  school 
building,  and  that  he  notified  all  of  the  di- 
rectors but  two  of  this  meeting,  and  tbat 
the  directors  thus  notifled  were  present  at 
such  meeting,  while  the  two  directors  not 
foro[ially  notified  were  not  present ;  and  It  Is 
conceded  that  if,  as  to  either  of  these  two 
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directors,  time  was  an  entire  want  of  no- 
tice, tben  the  action  of  the  special  meeting 
of  the  directors  was  InraUd,  and  the  action 
of  the  q>eclal  meeting  of  the  electors  thus 
ordered  was  also  InTaUd,  and  the  relief  ask- 
ed In  this  action  was  properly  granted. 
There  Is  some  doubt  under  the  record  wheth- 
er one  Herr,  the  president  of  the  board,  who 
was  absent  from  the  special  meeting,  was 
sufficiently  notified  or  waived  notice;  but 
the  lower  court  held  there  was  no  notice 
whatever  to  the  other  director  who  was  ab- 
sent (one  Anderson),  and,  if  this  holding  is 
sustained  by  the  record,  then  we  have  no 
occasion  to  consider  the  objection  made  on 
account  of  the  absence  from  the  meeting  of 
Ilerr. 

It  is  provlded-ln  Code,  {  2757,  that  Bpedal 
meetings  of  the  board  of  directors  of  a  school 
corporation  may  be  called  by  the  secretary  at 
the  written  request  of  a  majority  of  the 
board  *^pon  notice,  spedQrlng  the  time  and 
place  delivered  to  each  member  In  person, 
nnd  attendance  shall  be  a  waiver  of  notice." 
Now  it  appears  that  on  the  29th  of  Septem- 
ber, when  the  secretary  of  the  board  gave 
notice  to  other  directors  of  the  special  meet- 
ing to  be  held  on  the  2d  of  October,  he  did 
not  give  notice  of  any  kind  to  Anderson  who 
was  at  his  home  on  that  day,  the  secretary 
being  misled  by  erroneous  information  de- 
rived from  another  person  that  Anderson 
was  not  at  home  and  could  not  be  reached 
personally;  and  that  tlie  secretary  thereupon 
deposited  in  the  mall,  properly  addressed'  to 
said  Anderson,  a  letter  notifying  him  of  such 
proposed  meeting,  which  letter  was  never.  Id 
fact,  received  by  Anderson,  who  left  home 
on  tlie  morning  of  the  following  day,  and 
was  absent  &om  the  state  until  after  the 
proposed  meeting  was  held. 

[1]  The  statute  evidently  coutcinplates 
some  form  of  speclQc  personnl  notice  on  each 
member.  Whether  this  notice  must  be  in 
writing,  or  whether  It  may  be  waived  other- 
wise than  by  attending  the  meeting,  we  need 
not  now  determine,  for  no  actual  notice  of 
any  kind  waa  given  to  Anderson,  and  be 
had  no  Information  aa  to  the  proposed  meet- 
ing. The  statute  does  not  authorke  a  mail- 
ing of  notion  and,  In  the  absence  of  any 
such  authority,  we  are  unwilling  to  hold  that 
an  attenu)t  to  give  notloe  by  mail,  which  does 
not  rea^  the  monber  to  be  notlHed,  Is 

KUfflclOlt. 

it  is  contended  that  the  secretary  made  rea- 
Houable  effort  nnder  the  <^umstances,  aa 
th^  appeared  to  him,  to  give  notice  to  An- 
derson, and  that,  liad  further  effort  bem 
made  after  tbe  29th  of  September  to  serve 
him  with  personal  notice,  such  eftort  would 
have  been  nnavaUhig  to  secure  his  attend- 
ance, ft>r  the  reason  that  he  was  absent 
from  the  state.  It  is  snfBdent  to  say  that 
the  statute  does  not  provide  that  reasona- 
ble effort  to  give  notice  shall  be  suftident. 
The  personal  delivery  of  some  form  of  a 


notloe  Is  required.  Wboi  It  appeared  to 
the  secretary  that  swdi  notice  on  Anderson 
was  iminractlcable  with  rtference  to  a  meet- 
ing on  the  third  day  following  that  on  which 
notice  to  the  other  directors  had  been  given, 
he  stiU  had  the  power  to  call  a  meeting  of 
tbe  directors  at  a  later  date  of  which  no- 
tice might  be  given.  It  does  not  appear 
that  Anderson  had  permanently  left  the 
state ;  on  the  contrary,  he,  in  fact,  returned 
to  his  home  within  a  few  days  after  the 
special  meeting  of  the  board  was  held.  It 
was  not  therefore  Impracticable  for  the 
secretary  to  have  called  the  special  meeting 
of  the  board  at  snch  time  as  that  notice 
thereof  on  Anderson  could  hare  been  given. 
On  account  of  the  failure  to  give  proper  no- 
tice to  Andersoq,  the  special  meeting  of  the 
board  was  not  lawfully  called,  and  its  ac- 
tion In  submittli^  to  the  electors  the  propo- 
sition to  sell  the  school  building  was  there- 
fore invalid. 

2.  Ckjunsel  on  each  side  of  the  case  ar- 
gue at  some  length  the  questiou  whether 
the  electors  would  have  had  authority  at  a 
special  meeting  properly  called  to  practically 
rescind  the  previous  action  of  the  electors 
authorizing  the  erection  of  the  school  build- 
ing by  ordering  its  sale  and  we  are  special- 
ly asked  to  affirm  the  ruling  of  the  lower 
court,  holding  that,  after  the  erectlou  of 
the  building,  the  taxpayers  acquired  a  rested 
right  to  hare  such  building  used  for  school 
purposes  which  cannot  be  defeated  by  subse- 
quent action  of  the  electors.  If  the  taxpay- 
ers have  such  a  vested  right,  it  would  no 
doubt  be  desirable  that  we  now  so  declare  in 
order  that  further  controversy  as  to  the  sale 
of  the  building  be  avoided.  The  taxpayers 
of  the  school  township  would  certainly  be 
subjected  to  a  hardship  If  a  school  building, 
costing  $8,000.  is  sold  before  It  has  ever 
been  used  for  sdiool  puiiKtses,  and  for  a 
comparatively  insignttlcant  amount.  In  order 
to  devote  the  proceeds  to  the  Improvement 
of  other  school  buildings  which  were  al- 
ready in  existence  before  the  action  of  the 
electors  was  taken  with  a  view  to  the  sub- 
Btitutton  of  a  new  central  building  for  the 
existing  buildings  in  the  subdlstrlcts.  But 
we  are  far  from  satisfied  that  a  court  of 
equity  has  authortty  to  interfere  iHth  the 
action  of  tbe  electors  at  a  regolar  annual 
meeting  or  a  special  meeting  called  to  which 
the  i»opo8ition  may  be  snbmitted  for  the 
sale  of  anch  school  bnlldlng. 

tl]  The  authority  to  direct  the  sale  or 
other  disposal  of  any  schooUioase  or  site  or 
other  pnp&ty  belonging  to  the  corporation 
is  expressly  oonforad  upon  tiba  voters  at 
an  annual  meeting  or  a  special  meeting  to 
which  such  proposition  may  be  submitted. 
See  Code,  H  2750,  as  amende  Cer- 
tainly a  court  of  eonlty  should  interfere  with 
the  action  of  the  electors  on  a  matter  prop- 
erly submitted  to  tiiem  for  conslderatiou 
only  when  some  clear  grouod  of  equitable 
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relief  Ib  presented.  It  will  not  do  to  sa7 
that,  when  a  school  building  has  been  erect- 
ed in  pursuance  of  the  action  of  the  voters, 
It  can  never  be  possible  under  changed  con- 
dttlous  for  the  electors  to  order  the  sale  of 
■neb  bnilding  and  the  use  of  the  proceeds 
for  other  Ic^tiDiate  purposes.  How  can  a 
court  determine  whether  there  has  been  such 
change  of  condition  as  to  Justify  tiie  elect- 
ors in  ordering  die  sale  of  a  building  already 
constmcted?  Can  a  court  say  that  It  is  rea- 
sonable for  the  Alecton  to  order  tlie  aale  of 
a  building  after  20  years,  or  16  years,  or  10 
years,  and  unreasonable  to  do  so  after  8 
yeam  liave  oplred? 

Much  reliance  la  placed  upon  what  la  said 
by  this  court  in  Benjamin  v.  District  Town- 
ship of  Bfalaka,  60  Iowa,  648,  and  Kirchner 
V.  Board  of  Dtrectors,  141  Iowa.  48,  118  N. 
W.  51,  with  reference  to  the  vested  right  of 
a  taxpayer  to  iiave  the  school  building,  to 
the  erection  of  which  be  has  contributed,  de- 
voted to  the  purposes  for  wlilch  it  was 
erected.  Xn  the  first  of  these  cases  the  point 
actually, decided  was  that  a  taxpayer  might 
In  a  proceeding  by  mandamus  compel  the 
diieetora  to  carry  into  effect  the  actimi  of 
the  electors  in  appropriating  money  for  the 
erection  of  a  school  building.  It  does  not 
appear  In  that  case  that  the  electors  subse- 
quently attempted  to  rescind  their  action  or 
order  the  sale  or  other  disposition  of  the 
building  for  which  money  had  been  appro- 
priated. What  is  said  in  that  case  with  ref- 
erence to  a  subsequent  rescission  by  the  elec- 
tors of  their  action  in  relation  to  the  erec- 
tion of  a  schoolhousG  appears  to  hare  been 
imre  dictum.  In  the  Kirchner  Case  it  wa.s 
held  that  a  court  would  not  Interfere  with 
rhe  discretion  of  the  board  of  directors  In 
falling  or  refusing  to  call  a  special  meeting 
of  the  electors  on  the  petition  of  more  than 
a  majority  of  them  to  vote  upon  a  proposi- 
tion to  rescind  a  former  vote  of  a  tax  to 
build  the  schoolhouse  to  which  the  present 
controversy  relates.  As  an  additional  reason 
for  not  granting  the  relief  prayed  In  that  ac- 
tion, this  court  said  that  as  a  legal  propo- 
sition the  rights  of  the  taxpayers  after  the 
tax  for  the  erection  of  the  building  had  been 
[>ald  were  vested,  and  that  such  rights  cotild 
not  be  disturbed  by  a  vote  rescinding  the 
previous  action  of  the  electors.  This  ex- 
pression of  view  was  also  In  the  nature  of 
a  dlctnm,  for,  having  held  that  the  board 
had  a  discretion  as  to  whether  It  would  call 
another  meeting  of  the  electors  to  vote  on 
the  proposition  to  rescind  their  previous  ac- 
tion, there  was  no  direct  occasion  to  say 
that  If  the  electors  did,  In  fact,  vote  to  re- 
scind, such  vote  would  be  Illegal.  In  HIbbs 
V.  Board  of  Directors*  110  Iowa,  306,  81  N. 
W.  584.  48  L.  R.  A.  635,  It  was  held  that  the 
electors  at  a  regular  m.eetlDg  might  rescind 
their  action  taken  at  a  prevlons  regular 
meeting  ordering  the  collection  of  a  tax  for 


the  coQstmctlen  of  a  school  bulldhig  which 
had  not  been  certified  or  collected^  the  reason 
assigned  being  that  the  taxpayers  had  not 
yet,  by  the  paymmt  of  the  tax,  acquired  any 
vested  light.  What  was  said  In  the  case 
with  reference  to  vested  right,  tritb  a  cita- 
tion of  the  Benjamin  Oas^  is  only  an  im- 
plied recognition  of  the  doctrine,  and 
amounts  to  no  more  than  a  holding  that, 
whatever  may  be  its  force  in  a  proper  case 
fqr  ito  application,  it  was  not  pertinent  to 
the  fiicta  under  conaideratton.  The  appel- 
lant wiUi  referfflice  to  this  iMr<HMWitlon  rdies 
uptn  School  District  No.  6  v.  .attna  Insur- 
ance Co.,  54  Me;  605.  which  seems  to  snp- 
port  the  contention  that  a  court  cannot  in- 
terfere with  the  discretion  of  the  electors  to 
act  aa  anthoiixed  by  statute  In  reference  to 
the  dlspoaltlim  ot  a  building  cmutmcted  by 
tax  levied  for  that  piurpoee.  We  axe  not 
now  sfttlsfleA  tliat  we  should  follow  or  ad- 
here to  the  views  e:Q>ressed  in  the  two  cases 
in  this  court  above  cited  aa  to  the  vested 
rights  of  the  taxpayers  in  a  achool  building 
erected  in  accordance  with  tlie  vote  of  this 
electors,  and  hold  that,  under  no  drcnm- 
stancee,  can  the  electors  at  a  subsequwt 
meeting  order  Uie  diapmttlon  by  aale  of  a 
building  80  erected.  We  concede  the  desira- 
blll^  of  having  tbis  unfortunate  controversy 
as  to  the  maintenance  of  a  central  school 
building  definitely  settled,  but  we  are  not 
willing  to  assert  for  the  courts  such  a  pow- 
er of  supervision  over  the  duly  expressed 
will  of  the  electors  as  Is  contended  for  iu 
this  case. 

For  the  reasons  pointed  out  in  the  first  di- 
vision of  this  opinion,  the  actim  of  the  trial 
court  is  affirmed. 


FORD  et  al.  v.  DOOLITTLB  et  al. 

(Supreme  Court  of  Iowa.    Nov.  16,  1912.) 

1,  HioHWATS  (S 165*) —Obstructions— AC- 
TIONS FOB  ReuovaI/— Pasties  BNTirueo  to 
Maintain. 

The  road  supervisor  of  a  township  may 
sue  to  remove  on  obstmctioa  from  a  liighway, 
and,  where  b«  Joins  with  the  towoBhlp  trustees 
in  a  suit  for  the  removal  of  obstmctlons,  the 
question  of  the  right  of  the  tmsteea  to  maintain 
the  action  is  immaterial. 

[Ed.  Note. — For  otiier  cases,  see  Highwajs, 
Cent  Dig.      432-436;  Dec  Dig.  |  15S*] 

2,  Adverse  PossESSioir  (|  8*)— BiohwaT— 
Obstruotiors. 

Though  a  highway  tuts  been  inoloaed  by 
crosB-fences  and  occupied  by  abutting  owners 
for  more  than  10  years,  title  to  the  highway  is 
not  acquired  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Fos- 
seuion.  Cent  Dig.  |i  14,  27.  48-67;  Dec.  Dig. 
I  8.*] 

3,  HlOHWATS  (I  70*)— ObSTBDOTIOHB— ESTOP- 

PEL. 

A  highway  tbrongh  a  slough  was  graded 
in  1884,  and  again  in  18S4,  and  was  eontinu- 
uusiy  traveled  until  1806.  Thereafter  travel 
pTactically  ceased  owing  to  the  slough.  Fenc- 
es constructed  on  each  side  d  the  highway  in 
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1884  were  not  distnrbed  until  A^OO,  when  an 
abuttinE  owner  moved  his  fence  to  the  center 
of  the  nighway,  notwithstanding  the  objections 
of  the  towDstiip  tmstees  and  road  superin- 
tendoit  An  abutting  owner  in  1897  built  a 
fence  across  one  end  of  the  highway,  but  put 
in  a  gate  for  the  convenienoe  of  travelers,  and 
sQcb  fence  was  maintained  until  1909.  A  fence 
trith  a  gate  across  the  other  end  was  erected 
by  the  road  superintendent  as  a  warning  of 
trouble  ahead,  owing  to  the  existence  of  the 
slough.  Later  the  gate  was  closed,  and  a 
couple  of  cross-fences  constructed  near  the  mid- 
dle of  the  road,  which  remained  for  10  years. 
Ucld,  that  the  public  was  not  estopped  from 
clniming  the  highway  and  the  road  superin- 
tendent coald  maintam  a  rait  for  the  remoTal 
of  the  obstractlons. 

[Ed.  Note^For  other  oases,  lae  Highwayif 
Gent  Dig.  gf  279-287;  Dec.  Dig.  S  79.*] 

4.  Highways  (|  79*)— Abandonmeni^Aots 
conbtitutino. 

The  highway  wss  not  abandoned. 
[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  SI  279-287;  Dec.  Dig.  {  79.*] 

5.  HxaHVATs  (I  1S9*)—Obbtbuctioiw— Ac- 
tions—Pasties. 

Where  a  defendant  In  a  suit  to  remove 
obstructionB  from  a  highway  had  aesisCed  in 
erecting  the  fence  constituting  the  obstruction, 
and  he  and  a  codefendant  asserted  that  the 
fence  wonld  be  replaced  on  the  removal  there- 
of by  the  road  superintendent,  the  defendant 
and  codefendant  were  properly  enjoined  from 
interfering  with  the  highway  in  a  suit  by  the 
road  superintendent  for  the  remoral  of  the  ob- 
fitructions. 

[Ed.  Note.— For  other  catea,  see  Highways, 
Cent  Dig.  H  480,  4S1,  488;  Dec.  DigTl  159.«] 

Appeal  from  District  Court,  Hamilton 
County ;  GMs.  B.  Albrook,  Judge. 

Action  to  require  defendants  to  remove  an 
obstmctlon  from  the  blghway  resulted  in  a 
decree  as  prayed.  Defendants  appeal.  Af- 
firmed. 

D.  C.  Chase,  of  Webster  City,  and  Wm. 
Wbisler,  of  Williams,  for  appellants.  Wes- 
ley Martin,  of  Webster  CHty,  for  appellees. 

LADD,  J.  The  plaintiffs,  Ford.  King,  and 
Laugton,  are  the  trustees  of  Liberty  town- 
ship, in  Hamilton  county,  and  Welp,  the 
highway  supervisor  or  road  superintendent 
in  and  for  the  said  township  and  in  this 
action,  seeks  to  enjoin  the  defendants  from 
obstructing  an  alleged  public  highway  be- 
tween sections  22  and  23  thereof.  It  a[>- 
pears  that  F.  D.  DooUttle  owned  the  N.  W. 
%  of  section  23  and  A.  P.  DooUttle  the  S. 
E.  \i  of  the  same  section.  Since  the  begin- 
ning of  the  action  the  latter  departed  this 
life,  and  his  sole  heir,  Electa  F.  DooUttle, 
was  substituted  in  bis  stead  as  party  de- 
fendant  The  defendant  Schwandt  owned 
the  E.  %  of  the  S.  W.  %  of  section  15,  and 
the  E.  W  N.  E.  ^  and  a  part  of  the  N.  E. 
^  S.  E.  ^  of  section  22  of  the  same  town- 
ship. The  highway  record  In  the  county  au- 
ditor's office  Indicated  that  a  road  had  been 
established  along  the  line  between  sections 
22  and  23  as  early  as  1880,  and  had  not  been 
vacated.  There  was  a  pond  or  slough  near 
the  center  north  and  south,  and  the  road 


was  graded  ttaroui^  this  In  ISSi,  and  again 
10  years  later,  and  seems  to  have  been  trav- 
eled until  1896.  Fences  had  been  construct- 
ed on  each  side  in  1884.  In  1897  a  fence 
with  a  gate  In  it  was  erected  across  the 
north  mi  of  the  space  set  apart  for  a  high- 
way betweoi  the  sections,  and  thereafter 
across  the  south  end,  with  a  gate  in  It.  but 
later  this  gate  was  removed,  and  two  fenc- 
es constructed  near  the  middle.  The  strip 
has  been  used  since  for  hay  or  pastnnge, 
though  occastonallj  teams  liave  bem  driven 
at  least  part  way  through,  and  tben,  the 
fence  b^ng  torn  down,  tbrongb  the  adjacent 
field. 

In  August,  1909,  V.  D.  DooUttle,  with  the 
assistance  ot  R.  h.  DooUttle  and  another, 
set  the  fence  on  the  east  side  over  to  the 
center  of  the  highway  on  the  section  line, 
and,  upon  being  notified  by  an  officer  to  dis- 
continue its  construction  and  remove  the 
fence,  completed  it,  and  thereafter,  on  be- 
ing interrlewed  by  plaintiffs,  refused  to  re* 
move  it,  though  expressing  a  wilUngness  to 
bide  any  order  which  might  be  made  by  the 
courts  and  this  la  the  attitude  of  Schwandt, 
there  being  no  doubt  but  that,  had  the  road 
supervisor  removed  the  fence,  these  i)arties 
would  have  replaced  it.  Nothing  had  been 
done  by  the  pubUc  on  the  road  since  1894, 
and  it  was  Included  In  a  drainage  district 
wher^  the  bsiefits  to  three  miles  of  high- 
way were  assessed  at  9495.70.  The  evid^ce 
tends  to  show  tliat  the  water  from  the  pond 
or  slough  has  been  drained  by  the  improve- 
ment and  the  road  may  now  be  worked,  and 
also  that  F.  D.  DooUttle  circulated  a  peti- 
tion along  in  1895  or  1^  "praying  that  the 
road  be  opened."  In  this  suit  plaintiffs 
ask  that  defendants  be  required  to  Remove 
the  fence  obstructing  the  highway,  and  en- 
joined from  Interposing  like  future  obstruc- 
tions. Plaintiffs  dismissed  as  to  Electa  F. 
DooUttle,  and  the  relief  prayed  was  granted 
as  to  the  other  defendants. 

[1 1  Their  first  contention  is  that  plalntlflTs 
cannot  maintain  the  action.  As  to  Ben  Welp, 
the  road  superintendent,  this  court  held  oth- 
erwise In  Myers  v.  Priest,  145  Iowa,  81,  123 
N.  W.  943.  See  Patterson  v.  Vail.  43  Iowa. 
142.  This  being  so.  It  Is  unnecessary  to  de- 
termine whether  such  an  action  might  also 
be  maintained  by  the  other  plaintiffs. 

[2]  Even  though  the  highway  may  have 
been  inclosed  by  the  cross-fences  and  occu- 
pied by  the  abutting  owners  more  than  lO- 
years,  title  was  not  acquired  thereto  by  ad- 
verse possession.  Bae  v.  Miller,  99  Iowa,. 
650,  68  N.  W.  899;  Blglow  t.  Hitter,  131 
Iowa,  213,  108  N.  W.  218;  McElroy  t.  Bite, 
135  N.  W.  20. 

[3,  4]  But  a  highway  may  be  so  occupied 
by  the  abutting  owner  that  the  public  will 
be  estopped  from  claiming  IL  Davles  v.  Hueb- 
ner,  45  Iowa,  575;  Orr  t.  O'Brien,  77  Iowa, 
253,  42  X.  W.  183,  14  Am.  St.  Rep.  277; 
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Smith  7.  Gorrell,  81  Iowa.  218,  46  N.  W.  992; 
Rector  T.  Christy,  U4  Iowa,  475,  87  N.  W. 
4S9.  In  the  first  three  of  these  decisloos, 
tlie  portions  of  the  highway  In  dispute  had 
never  been  traveled.  In  Hector  v.  Christy 
Ibe  road  was  changed  In  location  and  a  por- 
tion of  the  former  highway,  not  In  the  new 
location  and  not  In  the  line  of  travel,  was 
iucladed  in  the  field  of  the  abutting  owner 
for  a  period  of  more  than  10  years,  and  the 
public  was  held  to  bav&  abandoned  it.  In 
Heller  v.  Cahlll,  138  Iowa,  301,  115  N.  W. 
1009,  and  Lucas  t.  Payne,  141  Iowa,  592,  120 
X.  W.  S9,  also  relied  on  by  appellant,  the 
public  had  never  used  the  road.  In  the  case 
at  bar  the  highway  had  been  opened,  and, 
though  there  was  a  slough  or  pond  near  the 
center  north  and  south,  it  was  graded  through 
tbis  la  1884,  and  again  in  1894,  was  continu- 
oasly  traveled  by  the  public  nntil  1896. 
Thereafter  travel  practically  ceased,  proba- 
bly owing  to  the  marsh  mentioned,  but  the 
faices  which  had  been'  constructed  on  each 
side  hi  1884  were  not  disturbed  until  1909, 
wben  the  £>oolittles  moved  that  on  the  east 
side  over  to  the  center  of  the  highway  or 
on  the  section  line,  notwithstanding  its  ob- 
jections interposed  by  the  trustees  and  road 
superintendent.  If  there  be  any  foundation 
for  the  contention  that  the  highway  has  been 
abandoned,  or  that  the  irabllc  Is  estopped 
from  claiming  it  as  sudi,  this  must  be  owing 
to  the  erection  of  the  cross-fences  in  1897 
and  sub8&C|uent  thereto.  F.  D.  DooUttle 
Imilt  the  fence  across  the  north  end,  but 
put  a  gate  In  it  for  the  conventeDce  of  those 
driving  through,  and  this  was  maintained  by 
Mm  until  1909;  The  fence  across  the  south 
end  was  erected  by  the  road  superintendent 
also  vrtth  a  gfite,  and  evidently  as  a  warning 
of  trouble  ahead,  owing  to  the  existence  of 
the  marsh.  Later  this  gate  was  clq^,  and 
a  couple  of  cross-fences  constructed  near  the 
middle  of  the  mile  road,  but  this  was  much 
less  than  10  years  previous  to  bringing  the 
SDit  If  F.  D.  DooUttle  was  claiming  the 
nndway,  wby  did  be  leftve  a  gate  in  the 
eross-fence  tbroi^^  which  tlie  trav^er  might 
conveniently  paas?  Wby  were  not  tiie  slde- 
feoces  removed  and  the  strip  of  land  Inclosed 
with  the  fields  of  the  respective  owners?  It 
oontinned  to  be  occupied  as  a  separate  and 
distinct  pared  of  ground,  and  in  a  manner 
to  plaln^  Indicate  that,  If  the  public  had 
ceased  to  use  it  as  a  highway  temporarily, 
the  owners  of  the  fee  were  mereHy  enjoying 
its  economic  use,  and  not  claiming  It  as 
tbeir  own.  Apparently  what  defendants  did 
prior  to  1909  was  not  intended  to  be  perma- 
nent, but  merely  to  enable  them  to  make  bet- 
ter use  of  the  highway  as  a  pasture.  The 
ereetitm  of  the  cross-fences  under  these  dr- 
cnmstanoes  cannot  alone  be  said  to  be  suf- 
feient  to  warn  the  public  of  an  adverse 
•Jaim,  especially  as  the  i»rtlcular  road  was 
bat  a  portion  of  a  h^^way  extending  sever- 


al miles  farther  to  the  north  and  to  the  south, 
and  therefore  there  was  no  sufficient  basis 
for  the  pleas  of  abandonment  and  estoppel. 

tfi]  Counsel  argue  that  the  petition  should 
have  been  dismissed  as  to  Schwandt  and  B. 
L.  DooUttle.  The  latter  assisted  In  the 
erection  of  the  fence  in  the  center  of  the 
highway,  and  both  asserted  that,  had  the 
road  supeclutendeut  removed  the  fence,  they 
would  have  replaced  it;  the  former  saylog 
there  would  have  been  a  contest. 

This  being  so,  there  was  ground  for  en- 
joining Interference  on  their  part  The  de- 
cree was  right,  and  is  affirmed. 


BBINIGBR  T.  BOARD  OF  REVIEW  OF 
-  CHARLES  CITY. 

(Supreme  Court  of  Iowa.    Nov.  15,  1912.) 

1.  Taxation  ({  40*)— Assksbueitt— EquaIt 

ITT. 

Acts  82d  Gen.  Assem.  e.  60,  which  author- 
izes an  appeal  by  an  officer,  interested  munic- 
ipalitr,  or  by  a  taxpayer  from  an  assessment, 
does  not  afFect  the  general  rule  T^ich  requires 
all  assessments  to  be  as  nearly  equal  as  the 
facts  will  justify. 

[Ed.  Note.r-For  otbcr  eases,  see  Taxation, 
Cent.  Dig.  »  68-89;  Dec.  Dig.  &  4a*] 

2.  Appeal  ard  Bbrob  {|  1094*)— Absbssmbht 
—  Reouoiioit  —  CoHox.u8ivENEsa  or  Fin D- 

INO. 

A  finding  of  the  district  court  on  appeal 
from  a  tax  assessment  that  it  should  be  reduc- 
ed will  not  be  disturbed  on  appeal  If  support- 
ed by  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  4322-4S62;  Dec  Dig.  i 
1094.*] 

App«il  from  District  Court,  Floyd  Coun- 
ty; C.  H.  Kelley,  Judge. 

Appeal  froD3  a  Judgment  of  the  district 
court  reducing  an  assessment  upon  certain 
real  estate  In  the  city  of  Charles  City  own- 
ed by  plahstur  from  $5,000  to  $4,200.  Af- 
firmed. 

J.  C.  Campbell,  of  Charles  City,  for  ap- 
pelant J.  H.  Uoyd,  of  Charles  Oity,  for 
aivellee. 

DEBMER,  J.  [1, 2]  The  cll7  assessor  val- 
ued plaintitTs  real  estate  for  assessment  at 
$3,200,  and  the  board  of  review  upon  due 
notice  raised  the  assessment  from  $3,200  to 
$5,000.  Plaintiff  appealed  to  the  district 
court  and  upon  a  hearing  there  the  assess- 
ment was  reduced  to  the  sum  of  $4,200,  and 
the  board  of  review  appeals.  The  property 
consists  of  two  lots  In  what  Is  kqown  as 
block  47  in  EeUy  &  Ca's  addition.  These 
lots  are  near  the  business  section  of  the  dty. 
and  near  the  site  selected  f&r  the  United 
States  post  office.  Immediately  south  of  the 
lots  is  a  lumber  yard,  and  upon  the  south- 
west corner  of  the  block  is  a  church.  Across 
the  street  to  the  east  is  a  brick  store  hnlld- 
ing.   The  witnesses  introduced  at  the  trial 
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showed  the  property  to  be  worth  from  $7,000 
to  ^000,  but  their  testimony  was  directed 
to  other  adjoining  and  adjacent  property, 
showing  that  all  of  it  was  much  uuderralu- 
ed  both  by  the  assessor  and  .the  board  of 
review.  It  Is  claimed  that  the  Judgment 
rendered  by  the  court  placed  a  fair  and 
equitable  valaation  upon  the  property  con- 
sidered with  reference  to  other  property  In 
the  Tidulty,  and  this,  we  think,  is  true.  Bat 
appellant  contends  that  each  assessment 
should  stand  upon  its  own  bottom,  imd 
that  the  valuation  fixed  by  the  board  should 
have  been  approved  and  confirmed  by  the 
district  court  This  is  not  the  rule,  unless 
it  be  true,  as  appellant  Contends,  that  chap- 
ter 00,  Acts  32d  G.  A.,  makes  it  so.  Under 
holdings  prior  to  the  ad<^tion  of  that  stat- 
ute all  assessments  must  be  equitable  and 
fair,  and  no  piece  of  property  made  to  bear 
an  unfair  or  Inequitable  proportion  of  the 
public  burdens.  Barz  v.  Board  of  Equaliza- 
tion, 133  Iowa,  663,  111  N.  W.  41,  and  cases 
cited.  Acts  32d  G.  A.  (chapter  60),  hitherto 
referred  to,  did  nothing  more  than  author- 
ize an  appeal  by  any  officer  or  interested  mu- 
nicipality or  by  a  taxpayer.  It  reads  as  fol- 
lows: "Any  officer  of  a  county,  city,  town, 
township  or  school  district  interested  or  a 
taxpayer  thereof  may  in  like  manner  make 
complaint  before  said  board  of  review  in  re- 
spect to  the  assessment  of  any  property  in 
the  township,  clt7  or  town  and  an  appeal 
from  the  action  of  the  board  of  review  in  fix- 
ing the  amount  of  assessment  on  any  proper- 
ty concernlog  which  such  complaint  is  made, 
may  be  taken  by  any  of  such  aforementioned 
officers.  Such  appeal  Is  la  addition  to  the 
appeal  allowed  to  the  person  whose  prc^rty 
is  assessed  and  shall  be  takea  In  the  name 
of  the  county,  city,  town,  township  or  school 
district  Interested  and  tried  in  the  same 
manner,  except  that  the  notice  of  appeal 
shall  also  be  served  upon  the  owner  of  the 
property  concerning  which  the  complaint  is 
aiade  and  affected  thereby  or  person  re- 
quired to  return  said  property  for  assess- 
ment. Upon  trial  of  any  a^ieal  from  the 
action  of  the  board  of  review  .filing  the 
amount  of  assessment  upon  any  property 
concerning  which  complaint  Is  made,  the 
court  may  increase,  decrease  or  affirm  the 
amount  of  the  assessmoit  appealed  from." 
Sorely  It  was  not  the  Intent  of  the  L^isla- 
ture  in  adopting  this  statute  to  change  the 
general  role  that  all  aasessmoits  moat  be  as 
nearly  equal  as  tbe  Acts  will  Justify  and 
equitable  among  the  several  jsoperty  owners. 

The  trial  court  found  that  to  make  this 
equality  tbe  assessment  ot  ^alntifTs  prop- 
erty should  be  reduced  to  the  snm  of  f4,20CK 
With  this  conclusion  we  are  Inclined  to 
agree.  Bnt,  If  we  woe  not  entirely  sads- 
fled,  the  finding  of  the  court  has  such  sup- 
\x>tt  that  we  should  not  intofere. 

The  Judgment  must  be,  and  It  Is,  affirmed. 


DAY  V.  MEBBICBL 
(Supreme  Court  of  Iowa.     Nov,  14,  1912.) 

1.  Fbattd  (I  68*)— fiAU  or  Lavd— Dbficikx- 

Or  Tlf  ACBEAOI. 

In  an  action  to  recover  damages  for  false 
representations  as  to  number  of  acres  in  a  farm 
purchased  by  him,  held,  that  both  defendant 
and  bia  agent  were  guilty  of  deliberate  fraud, 
for  which  plaintiff  was  entitled  to  recover. 

{Ed.  Note. — For  other  cases,  see  Fraud,  Gent, 
g.  H  56-09:  Dee.  Qig.  I  68.*] 

2.  Pbxncxpal  ahd  Aobrt  (I  171*)— Acts  or 

Agent— Fbatjd — ^Batification. 

Where  defendant  completed  a  sale  of  land 
made  by  hli  arait  with  knowledge  that  the 
agent  had  fraudulently  represented  the  acre- 
age, receiving  tbe  consideration,  he  thereby 
ratified  the  acts  of  the  agent,  and  bonnd  him- 
self by  such  represeotatioos. 

md.  Note.— For  other  eases,  see  Principsl 
andAgent,  Gent  Dig.  H  044-665;  Dec.  Dig.  1 
171.«3 

Appeal  from  District  Court,  Wapello  Ooon- 
ty;  D.  &f .  Anderson,  Judge. 

Tbe  facts  are  stated  In  tbe  (^Um.  Be- 
versed  and  remanded. 

Gillies  k  Daugherty,  of  Ottomwa,  and 
Hammett  ft  Howard,  of  Huntsville,  Ho.,  tot 
appellant  Tladale  &  Helndel,  of  Ottumws, 
and  W.  P.  Cave,  of  Moberly,  Ma,  for  ap- 
pellee. 

SHEBWIN.  X  Tbe^lntlff  Is,  and  wasftt 
the  tlmfe  of  the  transactions  InTolved  henrin, 
a  resident  of  Bandolph  count7f  Mo„  and  the 
defendant  was  thm,  and  Is  now,  a  resident 
of  Ottumwa,  Iowa.  In  the  fall  of  1905, 
and  for  some  tlm^  prior  theretOt  tbe  d^end- 
ant  was  the  owner  of  a  farm  in  Bandolph 
county,  Mo.  Hick  &  Tutz,  real  estate  agents, 
residing  at  Macon,  Ma,  had  charge  of  this 
farm  as  agents  of  tbe  def^dant  to  tbe  ^- 
tent,  at  least,  of  renting  and  collecting  tbe 
rents,  and  bad  at  one  time  during  tbe  pe- 
riod prior  thereto  in  the  presence  of  tbe  de- 
fendant sought  to  find  a  purchaser  for  tbe 
land  wltbout  objection  from  the  defendant 
In  the  faU  of  1906,  Hicks  &  Tuts  advertised 
the'fiirm  for  sale  in  a  local  paptf,  descrU)- 
ing  it  as  containing  835  aare&  The  plain- 
tlflf  saw  and  answered  the  advertlsemeBt 
and  about  the  let  of  November,  1900^  Mr. 
Tutz  took  tbe  plaintiff  over  a  part  of  tbe 
farm  and  showed  it  ta  him,  priced  the  term 
at  $10,000,  and  stated  that  It  contained  835 
acres.  The  farm  consisted  of  a  more  or  less 
broken  tract  of  land  aKWOZbnattf  y  1%  ndlea 
In  length  and  half  a  mile  wide  at  its  great- 
est breadth,  having  a  winding  creek  fbr  a 
boundary  on  tbe  northeast  side  for  about 
three  quarters  of  a  rnila.  Alo^  tbe  creek 
were  high  bluflb  covered  wlOi  timber,  wbile 
further  west  the  creek  turned  and  crossed  the 
ftnn  from  north  to  south.  It  is  amEwmt  fMm 
tbe  record  that  it  would  be  utterly  impossi- 
ble for  any  one  to  determine  the  number  of 
acres  in  tbe  tract  merely  by  lookii«  at  tt,  or 
by  going  over  It  Nothing  came  of  the  nego- 
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dsUoiu  at  that  time.  In  December,  1906. 
one  Aabrey  R.  Hammett  began  negotiations 
for  the  purchase  of  the  farm  through  Hlcka 
k  Yutz,  and  several  letters  passed  between 
them  relative  thereto.  The  negotiations  pro- 
ceeded on  the  basis  of  $26  per  acre  for  the 
farm,  but  Hammett  was  not  satisfied  to  pay 
for  the  land  on  the  basis  of  336  acres,  with- 
out first  knowing  that  the  farm  contained 
that  number  of  acres,  and  he  employed  a 
sarveyor  to  survey  and  determine  the  mat- 
ter. After  the  survey  had  been  made,  aud 
on  January  13,  1906,  he  wrote  the  letter  fol- 
lowing, and  mailed  one  copy  thereof  to  the 
defendant  at  Ottumwa,  Iowa,  and  another 
copy  to  Oswald  Hicks,  of  the  firm  of  Hicks 
k  Yutz,  at  Macon,  Mo.:  "H.  S.  Herrlck  & 
Oswald  Hl(^  Gentlemen:  Mr.  Williams, 
the  gentleifian  I  got  to  survey  the  Bradahaw 
fann,  has  just  completed  his  survey  and  cal- 
culations thereof  and  makes  same  more  than 
forty  acres  short  of  335  acres.  The  shortage 
Is  so  great  as  to  suggest  a  possibility  of  a 
mistake,  yet  he  may  be  correct  and  If  so,  I 
can't  stand  such  a  shortage.  I  am  perfectly 
nlUing  to  take  the  land  at  $26  per  acre  and 
let  you  name  a  surveyor  and  me  one  and 
have  the  two  survey  the  farm  and  I  will  pay 
all  the  expenses  in  any  way  pertaining  to 
same,  but  feel  sure  you  would  not  exiiect 
me  to  pay  for  forty-odd  acres  I  did  not  get" 
On  January  22,  1906.  Mr,  Hammett  again 
wrote  Mr.  Hicks  as  follows:  "Dear  Sir:  I 
think  Bradshaw  Is  responsible  to  you  for  the 
shortage  In  the  farm  and  yon  are  the  people 
to  ask  for  a  reckoning.  Ton  paid  for  S35 
acres,  it  was  represented  to  you  as  being 
335  acres,  you  relied  upon  the  representa- 
tions to  your  damage  and  are  the  innocent 
Injured  as  it  were.  Now,  it  is  different 
with  me;  I  have  surveyed  and  found  out 
that  there  is  a  shortage  and  am  not  relying 
QpoD  anybody's  representations,  but  upon  my 
own  knowledge  and  for  me  to  buy  your 
cause  of  action  would  be  buying  lawsuits,  a 
thing  I  don't  want  to  do."  And  again,  on 
the  25th  day  of  January,  Hammett  wrote 
Mr.  Hicks  In  regard  to  the  land,  and  sent 
him  copies  of  two  surveys  of  the  farm,  both 
of  which  showed  that  there  was  much  less 
than  33S  acres  therein.  January  26,  1906, 
Mr.  HlclEs  wrote  Hammett  as  follows:  "Dear 
Sir:  I  am  in  receipt  of  your  field  notes  In 
reference  to  the  Bradshaw  survey,  for  which 
I  thank  yon  and  would  be  glad  to  pay  for 
same  if  you  will  send  me  your  bill.  «  •  • 
All  we  wish  Is  a  corner  to  start  from. 
•  •  •  I  have  had  a  consultation  with  Mr. 
Merrick  letter  and  it  la  useless  to  consider 
or  think  of  getting  him  to  accept  less  than 
|S,710  for  the  farm;  however,  he  might  knock 
off  the  ten  dollars,  aud  assign  all  cause  of 
action  against  Mr.  Bradshaw  to  you.  If  there 
should  be  any,  or  the  suit  could  be  brought 
in  our  name  If  necessary,  but  as  a  matter  of 
fact  I  do  not  believe  Mr.  Bradshaw  would 
hesitate  to  make  the  shortage  good  if  the 
natter  was  brought  t>efore  him.  •  •  • 
138N.W.— 26 


We  have  a  contract  with  Mr.  Bradshaw  up- 
on which  this  deal  was  made  wliich  calls  for 
336  acres  without  qualification." 

The  negotiations  between  Hammett  and 
Hlcka  ended  at  that  time.  Early  in  Janu- 
ary, 1906,  the  plaintlfl  herein  again  opened 
negotiations  for  the  farm  by  oorresiwndence, 
and  on  January  20,  1906,  wrote  Hicks  as  fol- 
lows: "Referring  to  yours  of  Jan.  14th,  will 
say  that  If  the  farm  can  be  bought  between 
$25  aud  $26  per  acre,  I  will  come  and  see  you. 
If  not,  it  will  not  be  worth  while  to  con- 
sume your  time- coming  up."-  It  wiU  be  no- 
ticed that  this  letter  was  written  seven  days 
after  Hammett  had  written  to  the  defendant 
and  Hicks,  notifying  them  of  the  shortage 
in  the  acreage  of  the  farm.  On  January  22d, 
Hicks  wrote  the  plaintiff  as  follows:  "We 
liave  yours  of  20th,  1906.  If  ypu  will  come 
up,  we  think  there  is  no  trouble  in  nm  icing  a 
deal  for  $8,710.00,  whi^  Is  $26.00  per  acre." 
On  the  29th  day  of  January,  1906,  the  plaUi- 
tlfl  and  Hldu  aipreed  upon  terms  for  the 
farm,  and  Hlcka  drew  a  contract  covering 
the  matter,  which  was  signed  by  the  plaintiff 
and  forwarded  by  Hl(£k8  to  the  O^endant  In 
Ottnmwa,  Iowa.  39ke  description  of  the  land 
in  tiie  contract  wu  aa  ftdlowa:  "All  of  tlie 
north  half  of  the  southeast  quarter  of  sec* 
tlon  19,  and  acres  being  all  that  part  of 
the  Booth  half  of  section  20,  that  lies  aontb 
and  west  of  Walnut  cre^  all  tu  township  60, 
range  15,  containing  In  all  385  acres,  it  being 
the  intention  of  the  said  Hmry  8.  Merrick 
to  deed  and  Aonvey  to  the  said  Day  all  of  the 
interest  which  the  said  Merrick  may  have 
In  and  to  the  lands  in  the  above  sections, 
which  were  conveyed  to  tiie  said  Merridc  by 
one  Thomas  H.  Bradshaw  and  wife,  Annie  Ij. 
J.  Bradshaw,  by  their  deed  of  conveyance 
made  on  the  16th  day  of  March,  19(S,  and  re- 
corded In  Bwk  75,  page  690  of  the  Records 
of  the  recorder's  oflBce  of  RandoltA  count?. 
Missouri  In  other  words,  the  said  Bferrlck 
is  to  convey  the  identical  and  exact  number 
of  acres  to  the  said  Day,  which  the  said 
Merridi  bought  in  the  atwve-mentloned  deed 
from  Bradshaw."  The  deed  from  Bradshaw 
and  wife  to  Merrick  referred  to  In  this  con- 
tract conveyed:  "The  north  half  of  the  south- 
east quarter  of  section  19,  township  65,  range 
14,  and  256  acres,  being  that  part  of  the  south 
half  of  Sec.  20  that  lies  south  and  west  of 
Walnut  creek  ■  «  *  and  containing  In  all 
335  acres."  The  80  acres  In  section  19  Ls  a 
full  SO;  the  shortage  being  In  the  tract  in 
section  20.  The  contract  was  sent  to  the  de- 
fendant for  his  approval  and  signature,  and 
was  received  by  him.  He  did  not  sign  it, 
however,  but  he  at  once  made  a  deed  to 
plaintiff  on  the  terms  stated  In  the  contract, 
and  forwarded  it  to  Hicks,  with  authority 
to  deliver  same  to  plaintiff  and  collect  the 
purchase  price.  Hicks  notified  the  plain- 
tiff, and  in  due  time  plaintiff  accepted  same 
and  paid  the  full  consideration  agreed  up- 
on In  the  contract,    in  his  deed  the  de- 
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fendant  careFally  aToIded  stating  the  number 
of  acres  In  the  farm  and  limited  the  general 
warranty  clause  by  writing  In  with  a  pen 
these  words,  "claiming  by,  through,  or  under 
him."  It  was  not  until  some  time  after  he 
had  purchased  and  paid  for  the  farm  that 
plaintiff  learned  that  the  farm  did  not  con- 
tain 330  acres,  and,  after  he  had  failed  In 
an  attempt  to  have  the  defendant  adjust  the 
wrong  without  Iltlgatton,  this  suit  was 
brought  to  recover  damages  sustained  by  rea- 
son of  false  and  fraudulent  representations. 
The  evidence  was  presented  to  a  Jury,  but  at 
Its  close  the  court  sustained  defendant's  mo- 
tion fbr  a  <Urected  verdict,  dismissed  the 
cage,  and  rendered  judgment  against  the 
plaintiff  for  costs.  Tb£  plaintiff  appeals.  The 
facts  as  we  have  recited  them,  and  they  are 
without  serious  dispute,  are  the  strongest  ar- 
gument that  can  be  made  against  the  action 
of  the  trial  court  The  eridenoe  of  fraud  on 
the  part  of  Uicka  Is  practically  concluBlTe. 
The  evMenoe  tending  to  show  tiiat  be  was 
the  defendant's  duly  authorised  agent  Is  am- 
ple to  warrant  a  finding  that  be  was  such 
a^t 

tl]  But,  If  Budi  wcsre  not  the  eaae,  the  ev- 
idence of  fraud  on  the  part  of  defendant 
himself  18  sufficient  to  t&fce  that  question  to 
the  Jury.  The  defoidant  had  Uie  contract 
before  him  when  be  made  the  deed.  Ue 
was  fiunlliar  with  Its  contents,  and  could  not 
help  knowing  therefrom  that  tiie  ^alntiff  was 
bargaining  tor  835  acres,  and  expecting  to 
get  such  acreage  for  the  sum  that  he  had 
agreed  to  pay  for  the  farm.  The  defendant 
at  that,  time  knew  that  the  tann  did  not 
contain  the  numlxs  of  acres  named  in  his 
deed  from  Bradshaw  and  in  the  contract  that 
the  plalnttff  had  signed,  and,  when  he  ac- 
cepted the  terms  thereof  and  executed  a  deed 
in  whi(A  he  attempted  to  avoid  liability  for 
such  shortage,  he  was,  in  our  judgment, 
gull^  of  a  Vledlberafe  fraud,  which  the  law 
will  and  should  redress,  regardless  of  the 
acts  of  his  agent  Hicks.  The  evidoice  tends 
to  support  the  claim  of  the  plalntlCt  that 
he  purchased  the  fiinn  by  the  acre  and  not  in 
gross,  but,  whethn  he  did  so  or  not,  he  is 
oitltled  to  recover  because  of  the  fraud  prac* 
tlced  by  the  defendant  hlms^f  and  by 
his  agent  Thomas  v.  Beebe,  26  N.  Y.  244 ; 
Starkweather  v.  Benjamin,  32  Mich.  305; 
Cawston  V.  SturglB,  29  Or.  331,  43  Pac.  65«; 
Antle  V.  Sexton,  137  111.  410,  27  N.  E.  691 ; 
MoGhee  V.  Bell,  170  Mo.  121,  70  S.  W.  4B3,  69 
I*  E.  A.  761. 

[2]  Furthermore,  there  is  abundant  ev- 
idence to  sustain  the  proposition  that  the  de- 
fendant ratified  the  fraudulent  acts  of  his 
agent  Hicks.  By  accepting  the  benetlts  of 
the  transaction,  he  bound  himself  by  the  rep- 
resentations, and  particularly  is  this  true 
where  the  principal  knows  what  such  repre- 
sentations were,  as  did  the  defendant  here. 
Higbee  v.  l^umbauer,  112  Iowa,  74,  83  N. 


W.  812;  Lull  V.  Bank,  110  Iowa,  587,  81  N. 
W.  784 ;  Deering  v.  Bank,  81  Iowa,  222,  46 
N.  W.  1117;  Eadle,  Guilford  ft  Co.  v.  Ash- 
baugh,  44  Iowa,  519;  Bnsch  v.  "WTlcox,  82 
Mkh.  336,  47  N.  W.  328,  21  Am.  St.  Bep.  663. 
That  his  cause  should  have  been  submitted 
to  the  jury  Is  very  clear  to  us.  See  Lenoch 
V.  Yoss,  136  N.  W.  642. 

The  Judgment  Is  reversed,  and  the  case  le- 
manded. 

Reversed. 


STATB  T.  O'OALLAOHAN. 
(Supreme  Conrt  o*  Iowa.    Nov.  12,  1912.) 
L  Crikinai.  Law  ({  611*)— WinrassBB— Oob- 

BOBOBATIOH  OF  ACCUSED.  * 

While  the  testimony  of  a  confessed  accom- 
plice is  not  sufficient  to  convict  accused  uolesa 
corroborated  by  other  testimony  tendinr  to  con- 
nect accused  with  the  offense  in  addition  to 
showing  merely  the  commission  of  the  ofleose 
or  the  circumstances  thereof,  yet  It  is  not  nec- 
essary that  the  accomplice's  testimony  be  cor- 
roborated on  every  material  fact ;  it  being  anf- 
6cient  if  he  Is  so  corroborated  as  to  satisiy  the 
jury  that  he  spoke  the  truth  with  reference  to 
the  offense,  and  inspired  the  belief  that  his  en- 
tire testimony  is  true  though  not  otherwise  cor- 
roborated. 

[Ed.  Note.— For  other  cases,  see  Giiminal 
^w^^Gent  Dig.  ||  1127-1137;  Dec.  Dig.  I 

2.  CaiMiNAi.  Law  {§  Kll*)  —  BasAKina  Ano 
EHTEBING— AOCOUPLIOB'a  TsBiticonT— GOB- 
BOBOBATTON. 

Where,  in  a  prosecution  for  breaking  and 
entering,  defendant  was  a  witness  in  his  own 
behalf  and  did  not  deny  his  association  with  the 
others,  including  a  confessed  accomplice,  who 
were  guilty  of  the  offense,  and  his  meeting  them 
not  only  about  and  near  the  building  entered 
on  the  evening  of  the  crime  and  prior  to  its 
commission,  but  also  at  the  places  named  by 
the  accomplice  after  the  crime  was  committed, 
and  he  also  admitted  that  he  had  a  conversa- 
tion with  one  of  the  men  at  a  certain  f»mer 
before  tbe  parties  met  on  the  evening  the  crime 
was  committed,  such  facts  furnish  sufficient  cor- 
rotmration  to  the  testimony  of  the  accomplice 
connecting  defendant  with  the  offense  to  sus- 
tain a  conviction. 

[Ed.  Note.— For  other  cas^  see  Criminal 
Law,  Cent  Dig.  ||  1127-m7;  Dec.  Dig.  | 
511.*] 

3.  Cmiavn.  Law  d  1170*)— Appbal— Fbb7* 

UDICE. 

Where,  In  a  prosecution  for  breaking  and 
entering,  defendant  was  permitted  to  testify 
that  be  nad  no  talk  with  B.,  a  confessed  accom- 
plice, prior  to  the  burglary  about  meeting  any 
one,  and  that  he  had  not  agreed  to  meet  any 
one  after  the  burglary,  and  that  B.  did  not  in- 
dicate to  him  that  he  had  an  agreement  to 
meet  any  one  at  a  spectfled  comer  or  <hi  a  cer- 
tain street,  defendant  was  not  prejudiced  by 
the  sustaining  of  an  objection  to  a  question 
whether  he  had  any  agreement  to  meet  the  oth- 
er parties,  alleged  to  have  been  connected  with 
the  offense,  in  front  of  the  O.  dnb^  or  to  meet 
any  one  at  that  point,  or,  if  he  was  to  meet 
them,  where  the  place  was. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8145-8153;  Dee.  Dig.  { 
1170.*] 
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4.  Cbhoital  Law  (|  1170*)— Affbal  —  Ritl- 

IHOS  ON  ETIDSSCE— PUBJUDICE. 

Where  s  confessed  accomplice  testified 
against  accused,  and  also  «tated  that  he  had 
not  been  pramlied  Immtmil^  but  hoped  to  get 
off  easier  because  of  hia  attitude  in  the  mat- 
ter, defendant  was  not  prejudiced  )>j  the  sns- 
taining  of  an  objection  to  a  question  aaked  the 
accomplice  on  cross-examination  as  to  whether 
he  had  ever  been  tried  and  whether  he  bad 
pleaded  goilty  or  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Uw,  Gent  Dig.  SI  8145-3163;  Dee.  Dig.  I 
H70.«] 

5.  Gbdiinai.  I^w  (S  838*)— GBoas-EzAiaKA- 

TION— ACCOUPUCE. 

^'bere  a  confessed  accomplice  testified 
against  accused,  the  court  properly  excluded  a 
question  on  cross-examination  with  reference 
to  the  busiaess  of  the  witness'  wife  before  he 
married  her  and  as  to  their  prior  relations. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Iaw,  Cent.  Diat  B  7S2,  768.  766,  756,  787, 
788,  801.  855;  Idsc.  Dig.  f  838.*] 

6L  CaxxTSAi.  Law  (f  1170*)— Appiaz<— Pbbj- 

UDICB— RULINOB  ON  ETIDXNCB. 

Where  accused  was  permitted  to  deny  any 
inference  that  the  jury  might  draw  from  the 
testimony  introduced  by  the  state  as  to  bis  hav- 
ing milodced  windows  In  the  building  burglaris- 
ed prior  to  tiie  bnre^ary,  defendant  was  not 
prejudiced  by  the  sustaliung  of  an  objection  to 
a  question  asking  him  whether  be  was  in  the 
basement  of  the  building  where  the  window 
was  opened  at  any  time  and  with  whom. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Gent.  Dig.  H  3146-3168;  Oec.  Dig.  { 

117a*] 

7.  CbiuiNAL  Law  ($  776*)  —  Tnstbuctions — 
Good  Chabaoteb  —  OiBODvaTANiiAi.  Evi- 

DEHCE. 

Where  the  evidence  of  accused's  guilt  was 
almost  wholly  circumstantial,  en  instruction 
that  previous  good  character,  while  not  In  itself 
a  defense,  was  a  circumstance  to  be  considered 
by  the  juiy  In  connection  with  all  the  other  ev- 
idence in  detennlDing  the  guilt  or  innocence  of 
tbe  accused,  that  it  might  be  shown  to  rebut 
the  presumption  of  niilt  arising  from  circum- 
stantial evidence  and  considered  aa  tending  to 
show  that  a  man  of  such  character  would  not 
be  likely  to  commit  the  crime  charged,  and 
should  be  considered  Irrespective  of  whether 
dtber  evidence  was  conclusive  or  inconcIuslTe— 
it  being  tor  the  jury  to  determine  under  all  the 
facts  and  circumstances  what  weight  should  be 
given  thereto — was  proper  and  was  not  preju- 
dicial as  charging  that  good  character  could  be 
considered  only  where  circumstantial  evidence 
was  relied  on. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  §|  1838-1845;  Dec  Dig.  i 
T76.*] 

S.  Cbiminai.  Law  (|  782*)  —  iNsriBCcnoNS  — 
Flight. 

An  instruction  that  if  tbe  jnry  found  be- 
yond a  reasonable  doubt  that  the  offense  of 
breaking  and  entering  was  committed  at  the 
time  and  place  substantially  as  charged  in  the 
indictment,  and  that  defendant  knew  or  had 
reason  to  know  that  the  persons  from  whom  he 
ran,  if  be  did  run,  were  officers,  and  that  de- 
fendant ran  away  from  them  or  attempted  to 
escape  arrest,  then  the  jury  were  justified  in 
roosiderinr  such  flight  as  a  circumstance  which 
prima  facie  was  indicative  of  guilt  to  be  con- 
sidered in  connection  with  all  the  evidence  to 
aid  in  determining  t^e  guilt  or  Innocence  of  the 


accused  was  not  erroneous  in  charging  that 
flight  was  prima  facie  indicative  of  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  »  1847.  1840,  1861.  1862. 
1877,  1878,  1880-1882,  1008.  1907,  1000-1911 ; 
Dec  Dig.  S  782.*] 

0.  BUBOLABT  (S  41*)— BBEAKIKa  AND  ENTEB- 

iKo— AiDiNfl  AND  Abetting— BviDBHCE. 
In  a  prosecution   for  burglary  evidence 
held  sufficient  to  warrant  a  finding  that  de- 
fendant aided  and  abetted  in  the  commission 
of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Gent  Dig.  SI  94-103,  100;  Dec.  Dig.  f  41.*] 

Appeal  from  District  Conrt,  Folk  County ; 
Chas.  S.  Bradshaw,  Judge. 

Defendant,  with  three  others,  was  indicted 
for  tbe  crime  of  breaking  and  entering  the 
Polk  county  courthouse.  He  was  separately 
tried,  found  guilty  of  the  offense  charged, 
and  sentenced  to  the  penitentiary  tor  the 
term  of  10  years-  From  the  Judgment  Im- 
posed, be  appeals.  Affirmed. 

Sullivan  &  Sullivan  and  Parsons  &  Mills, 
all  of  Des  Moines,  ■  for  appellant  George 
Cosson.  Att?.  Gen.,  a^d  Jobn  Fletcher,  Asat. 
Atty.  Gm.,  for  the  State. 

DEEMER,  J.  [1]  tiome  time  after  mid- 
night of  March  31,  1011,  two  men,  known  as 
Tom  Hatch  and  Peter  Jubl,  who  were  jointly 
Indicted  with  defendant,  entered  the  Polk 
county  courthouse  through  a  basement  win- 
dow, went  Into  the  office  of  the  county  treas- 
urer, and.  finding  an  employs  there  asleep, 
they  turned  him  over  on  his  face,  tied  bis 
hands  behind  his  back,  bound  bis  feet  to- 
gether, and  left  blm;  one  of  tbe  men  say- 
ing, "You  need  not  be  alarmed,  we  are  go- 
ing to  have  some  celebrating,  probably  a 
good  deal  of  noise,  and  If  you  keep  still  you 
will  not  be  hurt  I  am  a  bad  man,  and  a 
man  of  my  word."  The  two  then  went  into 
the  main  room  of  the  treasurer's  office  where 
the  door  of  the  vault  was  located  and  tried 
to  blow  open  the  safe.  Their  efforts  were 
unsuccessful,  but  the  explosion  was  so  loud 
that  they  thought  It  advisable  to  leave  the 
building,  which  they  did,  retiring  through 
the  window  by  which  they  had  entered.  One 
J.  A.  Rhodes  was  also  Indicted  with  the  de- 
fendant, and  the  four  men,  defendant  Hatch, 
Jnhl,  and  Rhodes,  were  discovered  by  some 
policemen  near  what  Is  known  as  Fourth  and 
Chestnut  streets  shortly  after  the  crime  was 
committed,  who  attempted  to  arrest  them. 
Hatch  and  Jnhl  escaped  and  have  never  been 
apprehended,  but  Rhodes  was  taken  Into  ens' 
tody,  and  O'Gallaghan  temnoraril;  escaped, 
but  was  subseqnently  arrested.  The  claim 
made  for  the  state  Is  that  all  were  engaged 
In  committing  the  offense — Habdi  and  Juhl 
as  principals,  and  Rhodes  and  O'Gallaghan 
as  accessories— and  the  principal  anestion  In 
tbe  case  is  the  sufficiency  of  the  testimony 
to  connect  O'Gallaghan  with  the  crime.  If 
tbe  witness  Rhodes  Is  to  be  b^leved,  there 
can  be  no  doubt  of  defendant's  guilt;  but 
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hft  Is  a  confessed  accomiOIcc^  and  lila  testl- 
nionr  Is  not  snffltdent  unless  It  be  conoborat- 
ed  by  other  testimony  tending  to  connect  tbe 
defendant  with  the  commission  of  the  offense. 
Such  corroboration  Is  not  snflSdent,  however, 
If  it  merely  shows  the  commission  of  the 
offense  or  the  clrctunstances  thereof.  Code, 
i  5439:  State  v.  Smith,  102  Iowa,  666,  72 
N.  W.  279.  Bat  it  Is  not  necessary  that  the 
accomplice  be  corrobcnuted  upon  every  ma- 
terial fact  to  which  he  testifies.  It  is  enough 
If  he  t>e  BO  corroborated  on  aome  of  the  ma- 
tnlsl  facts  as  to  satisfy  the  Jury  that  be 
spoke  the  truth  with  reference  thereto,  and 
thus  induced  the  belief  that  his  entire  tes- 
timony Is  tm^  although  not  otherwise  cor- 
roborated. State  T.  Feuerhaken,  96  Iowa, 
299,  GS  N.  W.  299;  State  t.  Hall,  97  Iowa, 
400,  66  N.  W.  725 ;  State  T.  AUen,  57  Iowa, 
431.  10  N.  W.  806;  State  t.  Heonessy,  55 
Iowa,  299,  7  N.  W.  641. 

[2]  Defendant  had  been  employed  In  the 
county  treasurer's  office  for  about  a  mouth 
Just  preceding  the  burglary,  and  Rhodes  tes- 
tifled  that  he  made  tbe  arrangements  with 
O'Callaghan  to  have  a  part  In  the  commis- 
sion of  tbe  crime  and  brought  about  a  meet- 
ing between  him  (defendant)  and  Hatch 
about  10  days  prior  to  tbe  time  tbe  offense 
was  committed.  O'Callaghan  was  advised 
by  Rhodes  that  Hatch  bad  been  Implicated 
In  a  safe  blowing  at  Foster's  Opera  House, 
and  according  to  Rhodes  defendant  said  that 
he  knew  where  there  was  a  good  one,  and 
that  "it  would  take  three  overcoats  to  carry 
It  away."  Rhodes  also  testified  that  defend- 
ant met  Hatch  on  Wednesday  or  Thursday 
night  before  the  burglary  at  tbe  corner  of 
Fifth  and  Grand  avenues,  where  they  talked 
together  for  10  or  15  minutes.  On  tbe  eve- 
ning Just  preceding  tbe  burglary,  defendant 
and  Rhodes  were  together  in  the  vicinity  of 
the  courthouse  and  visited  a  number  of  sa- 
loons where  they  drank  together.  Later 
they  went  to  the  federal  building,  which  is 
Just  east  of  the  courthouse,  and  there  met 
Hatch  and  Juhl.  Defendant  said  that  he 
would  go  over  to  tbe  courthouse  and  see  if 
the  window  was  right,  left  the  group  for  a 
few  minutes,  and  upon  bis  return  said  that 
it  was  all  right,  that  he  had  raised  It  up  an 
inchi  He  bad  told  Rhodes  before  meeting 
the  other  parties  that  he  had  fixed  the  win- 
dow so  that  it  could  be  opened  from  the  out- 
side, and  either  he  or  Rhodes  Iiad  commiml- 
cated  this  Information  to  the  other  parties. 
Discovering  a  light  in  the  treasurer's  office, 
O'Callaghan  said  to  his  companions  that 
sometimes  some  of  the  employ^  worked  rath- 
er late.  As  they  stood  there  the  light  went 
out  and  then  on  again,  and  defendant  and 
Hatch  walked  around  to  tbe  southwest  cor- 
ner of  the  building  to  see  if  there  were  any 
lights  in  tbe  south  or  west  part  of  tbe  struc- 
ture, and  Juhl  and  Rhodes  went  to  the  north- 
east comer  to  see  if  they  could  discover  any 
1U;htB.  Having  made  these  observations,  the 


parties  all  retnmed  to  tiie  govenunoit  builA- 
Ing.  The  light  was  still  bnmlnc  In  the  tireas- 
urer's  office,  and  it  is  claimed  that  defendant 
wait  into  a  hotel  .Just  north  of  the  govem- 
ment  building  and  telephoned  to  the  treas- 
urer's office  to  see  if  any  one  was  there. 
Aft^  tbia  tbe  fonr  -weat  to  tbe  southwest 
comer  of  the  courthouse,  and  defendant  and 
Hatch  made  another  trip  aronnd  the  build- 
ing for  the  purpose  of  discovering  if  there 
were  any  more  lights  or  oUier  evlden<%  of  Uie 
presence  of  persons  In  the  building.  After 
their  return  they  joined  their  companions, 
and  about  this  time  the  light  in  tbe  treasure 
er'a  office  went  out  At  0'Gallagluin*8  sug- 
gestion Rhodes  then  went  to  a  point  north 
and  west  of  the  building  to  see  If  any  one 
came  out  at  ^ther  the  north  or  west  door. 
V/txea  he  returned  be  found  the  other  three 
men  in  front  of  tbe  entrance  to  the  Union 
Station  south  of  the  courthouse.  Hatch  then 
said  that  be  had  seen  some  one  in  the  build- 
ing, and  O'Callaghan  remarked,  "There  was 
some  hoosler  by  the  name  of  Keller  who 
sometimes  slept  there  and  tbat  he  would 
probably  be  asleep  in  a  few  minutes."  All 
the  parties  then  went  to  tbe  east  end  of 
the  Union  Station,  and  there  defendant  and 
Rhodes  stayed  while  Hatch  and  Juhl  went 
to  a  basement  window  Just  south  of  the 
east  entrance  to  the  courthouse  which  they 
raised,  and  thus  gained  entrance  to  the  build- 
ing. Defendant  and  Rhodra  watched  their 
codefendants  until  they  disappeared  into  the 
building,  and,  after  some  parleying  as  to 
where  they  should  go,  it  was  finally  agreed 
that  they  should  go  to  a  nearby  poolroom, 
which  they  did,  there  meeting  some  ac- 
quaintances of  Rhodes,  and  the  four  there 
had  a  drink.  From  there  this  newly  formed 
party  went  back  to  the  Union  Depot,  and 
were  there  Informed  that  some  one  had 
blowed  a  safe  la  the  courthouse.  Almost 
Immediately  they  saw  Hatch  and  Juhl  com- 
ing down  the  street  near  the  depot;  one  of 
them  carrying  a  suit  case.  Defendant  and 
his  companion  then  turned  west  on  Cberry 
street,  the  first  street  west  of  the  courtbouse, 
and  went  west  to  Eighth,  thence  north  to 
Locust  or  Walnut  street,  and  thence  east 
again  to  the  Elrkwood  Pharmacy,  Floyd 
Coon's  Drug  Store,  and  tbe  Chicago  QriU, 
respectively,  where  they  tried  to  get  liquor. 
From  the  place  last  named  they  went  up 
Fourth  street  to  its  Junction  with  Chestnut, 
at  which  place  it  Is  claimed  by  previous  ar- 
rangement they  were  to  meet  Hatch  and 
Juhl.  At  any  rate,  they  here  met  the  last- 
named  persons,  each  of  whom  then  had  a 
suit  case,  and  dlscovoed  upon  Inquiry  from 
them  that  the  enterprise  bad  been  unsnccesa- 
ful.  The  four  remained  here  16  or  20  min- 
utes, when  some  policemen  appeared.  Hatch 
and  Juhl  Immediately  stepped  into  an  alley. 
Here  some  shots  were  exchanged  between 
them  and  the  police.  O'Callaghan  started 
to  ma  west  to  Fifth  street,  and,  reachliq; 


Digitized  by 


Google 


lowi) 


STATE  T.  O'CALLAGHAN 


405 


Qiat  street,  be  tnraed  north  and  ran  in  tbat 
dbecUon.  Bbodes  was  taken  into  cnstody, 
and  CCallagtaan  n^  appeared  at  what  was 
known  as  Clark's  Hotel,  east  of  Third  street, 
where  he  si^t  the  remalftdw  of  the  night 
At  that  tbne  he  was  rooming  at  a  hoose  on 
tniveralty  aveane.  but  he  did  not  attempt 
to  return  to  his  room. 

This  tai  snbstanoe  la  the  testlmonr  of 
mkodes,  together  with  some  of  tbe  nndispnt- 
ed  facts  disclosed  by  the  record.  The  testi- 
mony offered  In  support  of  Bhodes  cwrobo- 
rates  Mm  with  reference  to  bis  being  with 
defendant  and  the  other  parties  to  the  diarge 
at  every  point  sava  as  to  tdephonlng  tbe 
treasurer's  oflBoe  from  the  hotel,  and  as  to 
defendant* a  going  over  to  the  eourthonse  to 
see  about  the  condition  of  the  window.  De- 
fendant was  a  witness  on  his  own  hdialf, 
and  he  does  not  deny  hla  aasbdation  with 
all  of  these  men  and  his  meeting  with  them, 
not  only  about  and  near  the  courthouse  on 
tbe  evening  In  question,  prior  to  the  commls- 
Bkm  of  tbe  offense  Xivt  also  at  the  places 
named  by  Rhodes  after  the  crime  was  com- 
mitted. Inde^  be  admits  that  be  waa  with 
tbese  men  at  the  places  named.  He  also  ad- 
mits that  be  had  a  conference  with  Hatch 
at  the  comer  of  Fifth  and  Orand  arennes 
before  the  parties  met,  on  the  erenins  the 
crime  was  committed,  at  the  government 
building.  These  facts  alone,  either  admitted 
by  the  defendant  or  proved  by  Independent 
testimony,  were  sufficient  to  justify  a  finding 
by  the  Jury  that  Rhodea  told  tlie  truth  and 
tbat  defendant  In  fact  aided  and  abetted  the 
commission  of  the  offense. 

[3]  2.  Some  rulings  on  the  admission  and 
rejection  of  testimony  are  complained  of. 
Rhodes  testified  that  it  was  agreed  that  he 
and  defendant  should  meet  Hatch  and  Juhl 
after  the  crime  was  committed  on  Chestnut 
street  Defendant  aa  a  witness  on  his  own 
behalf,  was  asked  as  to  whether  he  liad  any 
agreement  to  meet  these  parties  in  front  of 
the  Orant  club,  or  to  meet  anybody  at  that 
point  or,  if  he  was  to  meet  them,  where  the 
place  was.  Objections  to  such  questions  were 
enatalned,  and  of  this  complaint  Is  made. 
Tbes«  rulings  could  not  be  sustained  save  for 
tbe  fact  that  the  witness  was  permitted  to 
testify  directly  to  the  fact  that  he  had  no  talk 
with  Rhodes  prior  to  the  burglary  about  meet- 
ing any  one,  and  further  testified,  without 
objection,  that  he  had  no  agreement  to  meet 
anybody  after  the  burglary  was  committed, 
and  that  Rhodes  did  not  Indicate  to  him  that 
be  had  an  agreement  to  meet  anybody  at 
Fourth  and  Chestnut,  or  on  Chestnut  The 
roUngs  were  without  prejudice. 

[4]  On  cross-examination  Bhodes  was  ask- 
ed Bs  to  whether  he  had  ever  been  tried  oh 
tbe  charge  against  him,  and  as  to  whether 
he  had  pleaded  guilty  or  not  gutlty.  It  was 
sufficiently  shown  that  Rhodes  was  an  ac- 
complice, and  the  nature  of  his  plea,  or 
wb^her  he  had  been  tried  or  not  was  ma- 


terial only  to  show  that  because  of  hla  con- 
nection with  the  matter,  he  was  unworthy  of 
belief,  or  that  ^7  reason  of  testlfytng  against 
defendant,  he  had  been  promised,  or  was  ex- 
pecting, some  kind  of  immunity.  Aa  to  the 
first  point  Rhodes  admitted  his  guilt  and  as 
to  the  second  he  subsequently  testified  that 
he  liad  not  been  promised  any  immunity,  but 
that  he  hoped  to  get  off  easier  because  of 
bis  attltade  in  the  matter.  This  was  all  that 
defendant  waa  entitled  to. 

[I]  Defendant  also  pn^ounded  qnestlona  to 
Rhodes  abont  hla  wlf^a  business  before  he 
marrted  her,  and  as  to  th^  rftlattona  he* 
fore  tbat  time,  but  objections  tb^eto  woe 
sustained.  There  was  no  error  here.  We  ' 
must  assume  that  no  matter  what  the  facts, 
the  woman  reformed  upon  her  marriage  to 
Rhodes.  A  part  of  an  answer  given  by  de- 
fendant to  a  question  propounded  to  him  was 
stricken  aa  a  cmtdusion.  The  ruling  was 
correct 

[I]  The  following  record  diaeloses  the  next 
objection:  "I  was  not  down  In  the  bas^ent 
beneath  the  treasurer'^  office  March  81, 1911. 
Q.  Were  you  ever  down  In  that  place?  A. 
Tes,  air.  Q.  At  any  time  and  with  whom? 
(Objected  to  as  incompetent,  irrelevant  and 
immaterial,  leading  and  suggestlvfe'  Objec- 
tion sustained,  and  defendant  excepts.)  Q. 
Will  yon  now  state  to  the  Jury  whether  or 
not  in  the  afternoon  or  on  the  day  of  March 
31,  1011,  you  unlocked  any  of  the  windows 
In  the  basement  of  the  treasurer's  office  in 
the  Polk  county  courthouse?  A.  I  did  not 
I  never  told  Rhodes  that  I  had  unlocked 
any  windows  or  would  unlock  any  windows. 
I  never  told  Rhodes  whether  myself  or 
the  little  fellows  were  down  to  see  whether 
the  windows  were  unlocked.  Q.  Were  they 
down  there  at  all?  A.  I  did  not  know  them. 
I  never  told  Rhodes  they  were  down  there. 
I  had  no  knowledge  on  the  night  or  evening 
of  March  31,  1011,  or  at  any  time  prior 
thereto,  that  there  was  a  contemplation  of 
robbing  or  breaking  into  the  courthouse  of 
Polk  county."  We  see  no  error  here  of 
which  defendant  may  complain.  He  was  per- 
mitted to  deny  any  Inference  that  a  jury 
might  draw  from  the  testimony  introduced 
by  the  state.  So  much  for  the  rulings  on 
testimony. 

[7]  3.  Defendant  Introduced  testimony  in 
support  of  bis  good  character,  and  the  trial 
court  gave  the  following  instruction  with 
reference  thereto:  "(15)  The  defendant  has 
Introduced  testimony  tending  to  show  his 
previous  good  character  as  to  the  trait  in- 
volved in  the  offense  chained  in  the  indict- 
ment It  is  competent  for  a  person,  accused 
of  a  crime,  to  prove,  as  a  circumstance  in 
his  defense,  that  hla  previous  character,  as 
to  the  trait  Involved  in  the  offense  charged, 
was  good.  Previous  good  character  is  not, 
of  itself,  a  defense,  but  It  is  a  circumstance 
to  be  considered  by  the  jury  In  connection 
with  all  the  other  evidence  In  determining 
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tbe  gnllt  or  limooence  of  the  aecnsed.  It 
if  a  olrcunutanoe  loMcit'  may  be  thown  fot* 
the  iwrpMe  of  rebutting  the  preaumption  of 
ffuUt  ariaing  from  otroumatantial  evtOeMe. 
It  may  be  considered  as  tending  to  show 
that  a  man  of  such  character  would  not 
be  likely  to  commit  tbe  crime  charged.  It 
should  be  given  consideration  irreapectlTe  of 
*hetlier  other  evidence  Is  conclusive  or  in- 
conclusive, and  It  is  for  tbe  ]ary  to  deter- 
mine, under  all  the  facts  and  circumstances 
in  the  case,  what  weight  should  be  given  to 
such  evidence."  The  sentence  which  we  liave 
Italicized  Is  complained  of.  It  will  be  no- 
ticed that  the  Instruction  does  not  say  that 
good  character  can  be  considered  only  where 
drcnmstantial  evidence  Is  relied  upon.  If  It 
did.  It  would  be  wrong.  As  the  case  was 
bottomed  almost  wholly  on  circumstantial 
evidence,  the  trial  court  properly  instructed 
that  good  character  could  be  shown  for  tbe 
purpose  of  rebutting  the  presumption  of  guilt 
arising  from  such  testimony.  But  It  also 
■  Instructed  that  it  should  be  considered  in 
Its  bearing  upon  the  whole  case,  notwith- 
standing the  conclusive  or  InconcluslTe  char- 
acter of  the  testimony,  and  given  such  weight 
as  the  jury  thought  It  was  oitltled  to.  There 
was  no  error  here.  State  t.  Krug,  136  Iowa, 
231,  113  N.  W.  822. 

[8]  4.  This  instruction  was  given  upon  the 
matter  of  flight  or  effort  to  escape:  "(14) 
Evidence  has  been  Introduced  tending  to 
show  an  attempt,  on  the  part  of  the  defend- 
ant, to  escape  from  the  officers  of  tbe  law. 
If  yon  find  from  the  evidence,  beyond  a 
reasonable  doubt,  tbat  the  offense  of  break- 
ing and  entering  was  committed,  at  the  time 
and  place  substantially  as  charged  in  the 
indictment,  and  further  that  the  defaadant 
knew,  or  had  reasons  to  know,  that  the  per- 
sons from  whom  he  ran,  if  he  did  so  run, 
were  officers  of  the  law,  and  farther  that 
the  defendant  ran  away  from  or  at^npted 
to  escape  arrest,  then  you  are  justified  in 
considering  such  filght  as  a  circumstance 
which,  prima  facie,  Is  Indicative  of  guilt,  to 
be  considered  by  yon  in  connection  with  all 
tbe  evidence,  to  aid  yon  In  determining  tbe 
guilt  or  innocence  of  the  accused.  If,  upon 
all  the  evidence,  you  entertain  a  reasonable 
doubt  of  defendant's  guilt,  you  should  acquit 
him."  This  is  challenged  because  of  the  use 
of  the  words,  "which  prima  fade  is  indica- 
tive of  gnllf  *;  and  State  v.  Poe.  123  Iowa, 
118,  08  N.  W.  687,  101  Am.  St.  Rep.  807,  Is 
r^ed  upon.  The  Instmcticui  there  consid- 
ered is  not  like  the  one  here  glvm.  The 
case  Is  ruled  by:  State  r.  Bldiarda,  126 
Iowa,  487,  102  N.  W.  489:  Steto  T.  Elmes, 
iSZ  Iowa,  240,  132  N.  W.  180;  Steto  t.  Sey- 
mour, 94  Iowa,  099,  63  N.  W.  66L  The  au- 
thorities last  deed  sustein  the  Instruction 
given.  The  instruction  upon  the  necessity 
of  testimony  corrolwrating  Rhodes  is  com- 
plained of,  not  because  it  Is  Incorrect,  but 


because  ft  did  not  go  farther  and  state  what 

would  be  oorroboratlDg  testlOKHiy.  The  com- 
plalnt  Is  without  merit  It  Is  aofilclent  to 
say  that  the  Instructions  given  sufficiently 
covered  the  matter. 

[I]  5.  The  verdict  has  sufficient  support  In 
the  testimony,  and  a  Jury  was  fully  warrant- 
ed In  finding  that  defendant  aided  and  abet- 
ted In  tbe  commission  of  the  offense.  Tbe 
case  is  much  stronger  than  Stete  v.  Arthur, 
129  Iowa,  235,  1(»  N.  W.  422.  Indeed,  It  Is 
well  to  note  In  this  connection  that  Arthur, 
defendant  In  that  case,  was  finally  convicted. 
See  State  v.  Arthur,  135  Iowa,  48,  109  N.  W. 
1083.  There  was  suffldent  proof  of  a  con- 
spiracy to  make  tbe  acts  and  declarations  of 
one  binding  on  all. 

We  have  gone  over  the  record  with  great 
care  and  discover  no  prejudicial  error. 

The  judgment  must  therefore  be,  and  it  is, 
affirmed. 


BRADDICH  V.  PHILLIPS  COAL  QO. 
(Supreme  Court  of  Iowa.    Nov.  12,  1912.) 

1.  Master  and  Servant  <i  289*}— Injubt  to 

SKBVANT  —  CONTBIBUTOBT       NiGUOBMCB  — 

Qdebtion  foe  Jubt. 

Whether  a  coal  miner,  injured  by  tbe  fall 
of  slate  from  the  roof  of  the  roadway  between 
the  room  in  which  he  worked  and  the  entry, 
was  ffuilty  of  contributoiy  negUgence  Add.  un- 
der tbe  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sfaster  and 
Servant,  Cent.  Dig.  |S  1089,  1090,  1092-1132; 
Dec.  Dig.  I  288.*] 

2.  Masteb  and  Sbbvant  (H  118,  228*V- In- 
jury TO  Sbbvant  —  Contbibutobt  Nkoi,i- 

GENCB. 

Where  an  operator  of  a  coal  mice  agreed 
to  double-timber  the  roof  when  notified  by  a 
miner  tbat  the  same  was  necessary  to  protect 
any  roadway,  and  the  neck  of  a  miner's  room 
constituted  the  roadway  between  the  room  and 
the  entry,  it  was  the  duty  of  the  operator  to 
doable-timber  tbe  roof  of  the  neck  on  notice  by 
the  miner,  and  tbe  miner,  failing  to  double-tim- 
ber, was  not  guilty  of  negligence  under  Code, 
§  2491,  providing  that  a  miner,  neglecting  to 
properly  support  the  roof  and  entries  under  bis 
control,  shall  be  guilty  of  a  misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  nip.  177,  202.  209.  670,  671 : 
Dec.  Dig.      118.  22«.*] 

3.  Masteb  and  Sbbvant  ({  220*)— Injubt  to 
Sbbvant— Assumption  of  Bisk. 

Where  a  coal  miner,  injured  by  the  fall  of 
slate  from  the  roof  of  the  roadway  between  his 
room  and  an  entry,  knew  that  the  roof  soand- 
ed  loose  and  druromy,  but  was  not  aware  of  the 
danger  after  tbe  pit  doss  had  assured  him  that 
he  knew  from  his  greater  experience  that  tbe 
place  was  safe,  and  ordered  him  to  go  to  work, 
the  miner  did  not  assume  the  risk  of  working 
under  the  roof  not  properly  supported,  especially 
where  the  Jury  could  find  tbat  the  operator 
promised  to  do  the  necessary  timlwring  as  soon 
as  timbers  could  be  had. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S§  625-637,  641,  644-647 ; 
Dec.  Dig.  S  220.*] 

4.  Master  and  Servant  (J  286*)— Injubt  to 
Servant— Negliqencb. 

In  an  action  for  injaries  to  a  coal  miner 
by  the  fall  of  slate  from  the  roof  of  the  road- 
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way  trom  his  room  to  the  entry,  the  queetioQ 
of  the  oegll^nce  of  the  operator  held,  under 
the  evidence,  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  11  1001,  1006,  lOOS,  1010- 
1015.  1017-1033,  1086-1042,  104%  1043-lODO; 
Dec  Dig.  S  286 

5.  ApPEAI,  and  EbUOB  (I  882*)  —  QUUTIONB 

Bbvikwabu— iNBTBUcnons. 

An  objection  to  an  inatmction,  In  anb- 
•taiMe  the  aame  aa  one  zeqaested  by  tbe  partJ 
complaining,  will  not  be  considered  on  appeal. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3591-3610;  Dec.  Dig.  t 
882*] 

6.  TbIAL    (I  258*)— iHSTEUCnonS— lOHOBING 

laeuEB. 

A  xeqneated  Instruetloii  exdnding  material 
matters,  which  the  ixxiy  bat  a  right  to  consider 
in  any  view  ot  the  case,  la  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dfg.  {I  6ia-623;  Dec.  01s.  i  258.*] 

Annal  from  District  Court,  Dallas  Coun- 
ty; w.  B,  Foltey,  Jodga 

Salt  to  recover  damafes  for  a  personal 
injury.  Verdict  and  jtidgmeiit  for  the  plain- 
tiff. The  defendant  appeals.  Affirmed. 

Guernsey,  Parlcer  &  Miller  and  C.  Wood- 
bridge,  all  of  Des  Moines,  for  appellant 
Thos.  A  Cheshire  and  H.  lb  Manlou,  both  of 
Des  Moines,  for  appellee. 

SHERWIN,  J.  The  facta,  as  gathered 
from  briefs  of  counsel  and  from  the  record, 
are  substantially  as  follows:  The  plaintiff 
Is  an  Austriah  by  birth,  and  36  years  age. 
He  came  to  America  from  Austria  six  years 
before  he  was  Injured,  but  at  the  time  of  his 
injury  he  was  unable  to  speak  fluently  or  to 
understand  fully  our  language.  He  bad 
worked  in  ooal  mines  during  his  residence 
in  this  country,  all  of  such  work,  prior  to 
bis  work  for  the  defendant,  having  been 
done  in  Pennsylvania,  Wyoming,  and  North 
Dakota.  He  commeuced  work  for  the  de- 
fendant eight  or  nine  days  before  he  was 
injured.  The  defendant  put  him  to  work  in 
a  room  that  bad  been  driven  In  from  the 
entry  about  15  or  20  feet,  and,  on  the  day 
that  be  was  Injured,  he  had  extended  tbe 
room  so  that  tbe  face  of  the  coal  was  some 
distance  farther  away  from  the  entry.  Be- 
tween the  entry  and  the  room  where  be  was 
at  work  there  was  what  Is  called  the  "neck 
of  the  room  or  entry";  a  narrow  opening 
for  passage  and  for  hauling  coat  from  the 
room  proper.  The  defendant  company  had 
□ot  put  a  track  from  the  entry  to  tbe  plain- 
tiff's room,  and,  at  the  time  he  was  injured, 
be  was  engaged  In  loading  coal  lu  a  car 
that  was  standing  on  the  track  in  the  entry 
at  tbe  neck  of  bis  room.  At  the  time  of  his 
injury,  be  was  in  this  neck  of  tbe  room, 
about  four  feet  from  tbe  car  that  be  was 
loading,  and  another  miner  was  in  tbe  room 
bringing  coal  therefrom  an4  throwing  it 
down  In  tbe  nec3s.  of  tbe  room  near  tbe  entry 
BO  that  plaintiff  could  load  It.  Plaintiff 
was  injured  by  the  fall  of  slate  from  the 


roof  of  this  neck.  At  the  time  plaintiff  be- 
gan work  In  this  room,  the  roof  that  fell 
upon  falm  was  solid  and  In  good  condition. 
Some  three  or  four  days  afterward,  however, 
some  slate  fell  in  tbe  entry,  and  the  plain- 
tiff then  sounded  the  roof  In  this  neck  of 
his  room  and  It  thea  sounded  "drummy** 
and  loose.  He  Immediately  Informed  the 
tit  boss  of  Its  condition  and  asked  him  to 
cross-timber  the  roof  to  prevent  the  falling 
of  the  Blate,  because  it  was  Impossible  to 
bold  the  slate  up  with  props.  To  this  re- 
quest the  pit  boss  replied  that  they  did  not 
have  any  Umbers,  but  that  be  would  cross- 
timber  tile  roof  as  soon  as  they  could  get 
the  tbnbers.  Two  or  three  days  before  the 
acddent.  the  plaintiff  told  the  tlmberman, 
who  bad  charge  of  this  entry,  of  the  condi- 
tion ot  this  roof,  imd  the  tlmberman  reypUed 
that  be  conld  not  pot  tlmbars  up  because  the 
company  did  not  bare  them.  Tbe  day  be- 
fore tbe  plaintiff  was  injured,  he  had  an- 
other talk  with  the  pit  boss  about  the  condi- 
tion of  this  roof,  and  asked  the  pit  boss 
why  he  did  not  put  up  some  crossplanks  to 
hold  the  roof.  The  pit  boss  was  angry  and 
said  to  tbe  plaintiff  that  he  knew  more  about 
the  coal  mining  busing  than  the  plaintiff 
did,  and  that  be  (the  pit  boss)  knew  that  tbe 
place  was  safe,  and  he  then  said  to  tbe 
plaintiff,  "Tou  go  In  and  go  to  work."  The 
plaintiff  testified  that  when  tbe  pit  boss  told 
him  that  his  superior  experience  told  bim 
that  tbe  place  was  safe,  and  that  it  was,  in 
fact,  safe,  he  felt  ashamed  of  himself  be- 
cause he  had  "been  called  down,"  and  went 
to  work,  because  he  r^arded  the  pit  boss 
as  more  experienced  In  tbe  mining  business 
than  himself.  When  the  plaintiff  went  co 
work  in  this  room,  the  neck  thereof  had 
not  been  opened  suflSdently  to  admit  tbe 
passage  of  a  mule,  and  It  was  a  part  of  the 
plaintiff's  work  to  Increase  the  depth  of 
tbe  passageway  by  either  removing  more  of 
the  roof  or  bottom.  There  was  evidence 
tending  to  show  that  he  had  sufficiently  en- 
larged tills  neck  for  the  needed  purpose  a 
day  or  two  before  the  accident  by  lowering 
tbe  floor  thereof.  The  plaintiff  and  one  of 
his  witnesses  testified  that  be  had  not  prop- 
ped the  roof  of  this  neck ;  the  plaintiff 
showing  that  props  would  not  hold  the  roof, 
and  that  It  was  the  duty  of  tbe  defendant 
to  cross-timber  It,  On  tbe  other  hand,  the 
defendant  introduced  testimony  tendiuR  to 
show  that  the  roof  bad  three  or  four  props 
under  it  In  tbe  morning  of  the  day  that  it 
fell,  and  that  these  props  had  been  blown 
out  that  forenoon  by  the  plaintiff  while 
blasting  tbe  floor  loose.  Plaintiff,  however, 
and  the  miner  who  was  working  with  bim 
on  that  day,  testified  that  'no  blasting  was 
done  at  the  time,  and  that  no  .props  were 
then  in  the  neck  of  the  room.  It  also  ap; 
pears  that  the  tlmberman  bad  done  some 
timbering  in  this  ne<A:  while  plaintiff  was 
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at  work  tber^  and  at  IiIb  reQnest,  but  that 
tbere  was  not  snffldent  crossMlmberlnff  to 
hold  the  roof. 

L  The  an>ollant  insiata  that  the  plaintiff 
was  guilty  of  contrlbntory  negl^nce,  as  a 
matter  of  law,  and  that  the  court  erred  In 
refusing  to  bo  direct  the  jury,  and  erred  in 
sahmlttlng  the  case  to  the  Jury.  This  con- 
tention Is  based  on  the  following  propod- 
tlons,  as  stated  by  appellant  In  the  brief  of 
Its  counsti :  "(a)  He  knew  for  several  days 
before  the  accident  that  the  root  of  hla 
room  neck  was  Ukely  to  fall,  since  he  tes- 
tifies It  was  *awful  badly  loose;  sounded 
drummy;'  and  was  so  'besTy*  that  he  claims 
to  have  told  the  pit  boss  It  was  Imposslbte 
to  prop  It'  (b)  Knowing  this,  he  continued 
to  work  under  this  roof,  knowing  It  to  be 
wholly  unsupported,  beUerlng  It  to  be  an 
unsafe  place  to  woiic,  and  without  attempt- 
ing himself  to  support  It.  After  havta^ 
fired  shots  In  the  bottom  of  his  room  neck, 
he  returned  to  woA  under  Oie  roof  In  ques- 
tion at  noon  of  the  day  of  the  acddoit, 
without  further  Boundh^  the  roof  or  with- 
out attempting  to  prop  It;  notwithstanding 
warnings,  and  knowing  the  roof  to  be  loose 
and  dangerous,  (d)  The  xdalntiff  was  guilty 
of  a  mlsdoneanor,  omitting  to  *securely  prop 
and  support  the  roof  of  the  room  under  bis 
control,'  at  the  time  of  his  Injury,  and 
hoice  guilty  of  contrlbntory  negligee  as  a 
matter  of  law.  It  cannot  be  ai^ed  by 
plaintiff  that  there  was  no  causal  relation 
between  his  criminal  omission  to  prop  and 
secure  the  roof  of  his  room,  dnoe  he  re- 
lies upon  an  allied  negllgmt  failure  of  the 
defendant  to  do  that  very  thing  aa  the  sole 
basis  of  bis  alleged  right  of  recovery,  (e) 
The  allseed  breach  by  defendant  of  the  terms 
of  the  'Dee  Moines  Agreement*  relative  to 
double-timbering  being  necessarily  known  to 
the  plaintiff  at  and  before  the  time  of  the 
accident,  so  far  from  excusing  plalntUTs 
gross  n^Ilgence,  was  In  law  and  In  fact  an 
additional  warning  to  him  to  avoid  the  ob- 
vious impending  danger  of  working  under 
the  unsecured  roof,  and  intensifles,  rather 
than  l«»enB,  the  degree  of  the  plaintiff's 
negligence,  (f)  The  alleged  assurances  of 
safety  by  the  pit  boss  and  tlmberman  do 
not  afford  plaintiff  a  legal  excuse  for  expos- 
ing himself  to  the  danger  In  question,  be- 
cause (1)  they  were  remote  in  point  of  time; 
(2)  they  were  given  under  conditions  dif- 
ferent from  those  existing  at  the  time  of 
the  accident;  (3)  by  persons  not  shown  to 
have  possessed  knowledge  equal  to  the 
knowledge  possessed  by  the  plaintiff  of  the 
danger  he  was  Incurring  In  working  under 
a  roof  known  by  him  to  be  loose,  heavy, 
drummy,  wholly  unsupported,  and  unsafe  at 
the  time  of  the  accident" 

And  In  support  of  these  several  positions 
the  appellant  relies  upon  decisions  of  this 
and  other  courts,  to  which  we  shall  give 
further  attention  later  in  this  opinion.  The 
plBlntiff  insists  that  the  question  whetha 


be  was  goUty  of  contrlbntory  neifllgenoe  was 
one  for  the  determination  of  the  Jury,  and 
not  for  the  conr^  for  the  following  reasons, 
as  stated  by  his  counsel:  The  plaintiff 
was  ot  Austrian  birth,  and  was  not  very 
familiar  with  the  English  language.  Tlie 
record  discloses  that  he  had  to  have  an  In- 
terpreter when  giving  evidence  in  the  case 
at  bar.  (2)  While  he  had  beoi  engaged  In 
the  coal  mining  business  for  about  six  years 
prior  to  bis  Injury,  his  ecperience  in  mining 
coal  in  Iowa  and  In  the  mine  in  which  he 
was  employed  at  the  time'  of  his  Injury 
was  bnt  seven  working  days.  @)  The  roof 
which  fell  and  Injured  the  plaintiff  was  In 
need  of  double  or  croas-tlmlmi^  and  be- 
came In  this  condition  two  or  three  days 
after  the  plaintiff  began  working.  (4)  Wben 
the  plaintiff,  by  sounding  the  roof,  learned 
that  it  needed  double  or  cross-tlmba^iv, 
he  infbrmed  the  pit  boss  that  he  wl^ed 
some  crossbars  ]>laoed  under  the  roof,  and 
the  pit  boss  told  him  that  they  did  not  have 
any  timbers  and  would  do  It  as  soon  as  they 
got  them.  (5)  The  day  before  the  plaintiff 
was  hurt,  the  plaintiff  again  requested  the 
pit  boss  to  put  In  some  crosspUuaks,  and 
the  pit  boss  on  that  day  became  angry  and 
said  he  knew  mora  about  coal  mining  busi- 
ness than  the  plaintU^  and  he  knew  that 
ttie  place  was  safe,  and  he  said  to  the  plain- 
tiff, 'Tou  go  In  and  go  to  work.'  (8)  When 
the  pit  boas  told  the  plaintiff  tbe  pAace  was 
safe,  and  for  him  to  go  in  and  go  to  work, 
the  plaintiff  was  ashamed  of  himself  and 
thought  he  wonld  go  In  and  go  to  work,  be- 
cause, as  stated  by  the  plaintiff,  he  did  not 
want  to  say  anything  more  to  tbe  pit  boss 
because  he  was  more  experienced  In  tbe 
mining  business  than  the  plaintiff.  (7)  The 
pit  boss  talked  to  the  plaintiff  In  English. 
(8)  The  plaintiff  also  talked  to  the  timber- 
man,  Frank  Mlkks,  and  the  Umberman  talk- 
ed to  tbe  plaintiff  in  the  Austrian  language, 
but  used  a  little  different  dialect  from  that 
used  by  the  plaintiff.  (9)  The  plaintiff  re- 
quested the  tlmberman  to  double-timber  this 
place  when  the  tlmberman  was  sitting  in 
the  neck  of  plaintiff's  room.  (10)  The  Um- 
berman admits  that  the  plaintiff  said  to  him 
the  roof  needed  timbering  around  the  neck 
and  month,  and  the  tlmberman  set  in  some 
timber.  (11)  About  two  days  before  the 
plaintiff  was  Injured,  he  told  the  tlmberman 
that  he  needed  some  more  timbers  Inside, 
and  the  tlmberman  put  In  one  more.  The 
timber  was  put  In  at  the  entrance  to  the 
neck  of  the  room  at  the  left-hand  side  of 
the  entry  by  digging  a  hole  In  the  coal  along 
the  rib  or  wall  of  the  entry,  and  putting 
bars  across  the  room  with  a  prop  under  one 
end,  and  the  other  end  of  the  crossbar  was 
placed  In  a  hole  in  the  rib  or  the  walL  This 
cross-timber  was  a  crosspiece  under  the 
slate.  (12)  The  tlmberman  swears  that  the 
roof  of  the  room  neck  needed  two  more 
timbers,  and  the  plaintiff  requested  these. 
(13)  At  tbe  time  the  plaintiff  asked  tbe  tlm- 
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berman  to  pnt  In  these  two  other  crosa- 
tlmbers,  the  timberman  said  to  him,  'I  will 
see,  I  DO  got  any  timbers.  I  tell  him  I  will 
pat  them  ih  but  I  have  not  got  any.*  That 
was  two  or  three  days  or  something  like 
that  before  the  plaintiff  got  hurt  (14)  The 
timberman  testified  that  the  company  had 
'enoQgh  timbers  on  hand  on  top  to  timber 
this  place,  bnt  he  did  not  always  get  timbers 
when  ordered.  That  at  times  they  sent 
down  tlmbera  and  they  were  tRkea  to  some 
other  place,  bnt  they  nsnally  sent  timbers 
where  they  were  told  to,  and  as  soon  as  they 
were  told.  (15)  The  testimony  Is  concInsiTe 
that  the  roof  at  the  place  where  It  fell  upon 
plaintiff  should  hare  been  timbered  and 
made  safe  by  the  defendant,  because  it  re- 
quired double  or  cross-timbering,  and  It  was 
not  the  plaintiff's  duty  to  do  this  kind  of 
timbering.  (16)  The  contract  denominated 
the  Dee  Moines  Agreement,'  which  was 
marked  EJxhiblt  'A,'  and  offered  In  evidence 
by  the  plaintiff,  required  the  defendant  to 
do  double-timb«1ng  whea  it  was  necessary 
to  be  AcaoB,  when  requested  by  miners,  and 
It  Is  conceded  that  this  agreement  was  bind- 
ing between  the  plaintiff  and  the  defendant 
at  the  time  of  his  injury.  (17)  The  plaintiff 
testified  it  was  impossible  to  hold  up  the 
roof  with  ordinary  upright  propping.  (18) 
To  have  attempted  to  put  up  anything  else 
but  cross-timbering  would  have  practically 
closed  the  neck  of  the  room.  (19)  The  fact 
that  the  timberman  had  made  two  efforts 
toward  croes-tlmberlng  the  roof  between  the 
first  request  and  the  injury,  and  the  state- 
ment of  the  i^t  boss  that  the  roof  was  safe, 
and  he  knew  this  because  of  his  superior 
knowledge,  and  for  plaintiff  to  go  In  and 
go  to  work,  followed  by  the  shame  of  plain- 
tiff because  he  had  complained,  put  plain- 
tiff off  his  guard  and  lulled  him  Into  Inse- 
carlty." 

Summarizing  somewhat,  there  Is  evidence 
In  the  record  tending  to  establish  the  fol- 
lowing facts,  and.  In  determining  whether 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, th^  must  all  be  given  weight  and 
consideration:  *'(D  That  the  roof  In  the 
neck  <^  his  room  was  safe  when  he  went 
there  to  work.  (2)  That,  when  it  became 
unsafe.  It  required  double-timbering.  (3) 
That  the  plaintiff  ascertained  this  fact  and 
requested  the  pit  boas  to  timber.  (4)  That 
tbe  pit  boss  agreed  to  double-timber.  (5) 
That  the  plaintiff  notified  the  timberman. 
(6)  That  the  timberman  testified  that  he 
did  no  double-tlmberii^.  (7)  That  two  days 
before  the  accident  the  plaintiff  again  noti- 
fied both  the  pit  boss  and  the  timberman 
that  additional  double-timbering  was  needed 
in  the  neck  of  his  room.  (8)  That  the  pit 
boss  then  told  the  plaintiff  that  his  room 
was  safe  and  that  his  (the  pit  boss')  snperlor 
knowledge  of  mining  and  his  experience  In 
tbe  mine  caused  him  to  know  it  was  safe, 
and  he  ordered  and  directed  plaintiff  to  go 
In  and  go  to  work.    (9)  That  the  plaintiff 


then  felt  ashamed  that  be  bad  fonned  fh» 
opinion  that  the  place  was  unsafe,  and  went 
Into  the  room  and  worked  up  to  the  time  of 
his  Injury.  (10)  That  the  timberman  testi- 
fied that,  during  the  time  the  plaintiff  work- 
ed In  the  mine,  he  said  to  the  timberman 
he  wanted  timber  around  ttie  nedc  and 
mouth  of  the  room,  and  the  timberman  set 
them  in,  and  that  two  days  before  bis  injury 
the  plaintiff  said  he  needed  some  more  tim- 
ber inside,  and  tbe  timberman  put  one  more 
cross-timber  in  and  tbe  room  neck  still  need- 
ed two  other  croaa-tlmbers.  (11)  That  these 
timbers  were  on  top  and  the  timberman  had 
ordered  they  be  sent  down.  (12)  Add  to 
this  the  further  fact  that  the  plaintiff  had 
not  worked  bnt  seven  working  days  In  this 
mine,  or  in  any  Iowa  coal  field,  and  was 
not  familiar  with  the  roof,  or  Its  cbarao- 
terlstics,  In  this  particular  mine,  as  was 
John  Bennett,  the  pit  boss,  who  assured 
him  it  was  safe,  and  ordered  him  to  go  to 
work." 

In  this  case  at  bar  it  is  established  with- 
out conflict:  First.  That  the  plalntifl  did 
not  create  the  danger  which  confronted  him, 
the  coal  In  the  neck  of  tbe  room  having  been 
removed  by  another,  and  prior  to  the  time 
be  was  employed.  Second.  That  the  danger 
did  not  arise  from  any  fault  of  the  plaintiff. 
Third.  That  the  duty  to  double  or  cross- 
timber  the  neck  of  the  room  was  the  com- 
pany's dnty  and  not  the  plaintiff's.  Fourth. 
That  the  plaintiff  and  defendant  had  con- 
tracted that  it  was  the  company's  duty  on 
the  request  of  plaintiff  to  double-timber. 
Fifth.  It  is  conclusively  established  by  tbe 
testimony  that  the  plaintiff  made  the  request 
to  double-timber  to  both  the  timberman  and 
the  pit  boss." 

[1]  While  the  question  whether  the  plain- 
tiff was  gull^  of  contributory  negligence  is 
a  close  one,  we  are  of  the  opinion  that  it 
was  a  question  that  the  Jury  should  alone 
determine.  Nugent  v.  Cudohy  Packing  Co., 
126  Iowa,  517,  102  N.  W.  442 ;  Hardy  v.  C, 
R.  I.  &  Pac.  Ry.  Co.,  149  Iowa,  41,  127  N. 
W.  1093  ;  26  Cyc.  1235,  and  cases  cited;  6 
Thompson  on  Negligence,  B  5383.  The  ques- 
tion of  the  servant's  contributory  negligence, 
where  he  is  ordered  into  the  place  of  danger 
by  a  person  In  authority,  Is  fully  discussed 
in  Hardy  v.  Railway  Co.,  supra,  and  It  will 
serve  no  useful  purpose  to  again  cover  the 
ground.  We  think  tbe  principle  there  an- 
nounced is  clearly  applicable  to  the  facts  in 
this  case,  and  that  the  decision  fully  sustains 
appellee's  contention  that  the  question  of 
plalntUTs  negligence  was  for  the  Jury.  The 
plaintiff  had  had  but  slight  acquaintance 
with  this  mine,  or,  in  fact,  with  any  Iowa 
mine,  and  he  did  not  know  certainly  whether 
the  loose  slate  would  fall,  and  we  think  it 
cannot  be  said,  as  a  matter  of  law,  that  the 
danger  was  so  imminent  to  the  plaintiff  that 
he  should  not  have  continued  work  &tter  the 
Vit  boss,  with  his  Buparlor  knowledge  of 
that  particular  mine,  had  assured  him  that 
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tibe  place  was,  In  fact,  safe  and  bad  ordered 
him  to  go  on  with  his  work.  In  Cook  t. 
Smith-Lowe  Coal  Co.,  138  Iowa,  31,  109  N. 
W.  798,  we  hold  the  defendant  liable  to  a 
new.  miner  who  had  been  sent  Into  a  room 
that  required  cross-timbering,  which  had 
been  requested  by  the  first  miner  bat  neglect- 
ed by  the  company,  notwltbstandlng  the  fact 
that  the  new  miner  had  not  done  any  prop- 
ping and  bad  not  discovered  that  it  needed 
double-timbering  and  liad  made  no  reanest 
therefor. 

[1]  In  that  case  as  In  this,  there  vas  an 
agreement  betwe^  the  coal  operators  and 
the  mine  workers  that  "in  case  the  room  liad 
been  properly  timbered,  as  above  set  fortli, 
and  the  roof  from  any  cause  hectnnea  so 
heavy  as  to  reaulra  double-timbering,  the 
company  shall,  when  notified  by  the  miner, 
<io  the  necessary  vorfc  to  protect  the  road- 
way." Here  It  is  shown  without  dispute 
that  the  neck  of  the  plaintiffs  room  con- 
stituted the  roadway  between  the  room  lurop- 
er  and  the  eatty.  It  therefore  clearly  ap> 
pears  that  It  was  the  appellanfa  dnty  to 
double-timber  the  roof  of  this  netik,  and  so 
far,  at  least,  as  that  matter  is  concerned, 
tiiat  the  neck  of  the  rooni  was  under  the 
control  of  the  appelant,  and  not  under  the 
control  of  the  plaintiff.  Hence  the  plain tiil 
was  not  guilty  of  negligence  under  section 
2491  of  the  Gode^  which  provides  that,  If  a 
miner  "shall  neglect  or  refuse  to  securely 
prop  or  support  the  roof  and  entries  under 
his  control,"  he  shall  be  guil^  of  a  misde- 
meanor. If  It  was  the  duty  of  the  defendant 
to  double-timber  this  neck,  when  notified  of 
such  necessity,  and  no  such  duty  rested  upon 
the  plaintiff,  it  Is  <dear  that  the  plaintiff 
could  not  be  held  guilty  of  a  misdemeanor  be- 
cause be  did  not  double-timber.  If  It  be  con- 
ceded, for  the  purpose  of  argument,  that  It 
was  Uie  duty  of  the  plaintiff  to  place  props 
under  this  roof,  even  they  would  be  of  no 
avail,  It  does  not  follow  that  tbe  plaintiff 
should  be  held  guUty  of  negligence,  as  a 
matter  of  law,  for  his  failure  so  to  do,  be- 
cause there  is  evidence,  to  which  we  have 
already  referred,  that  props  were  In  place 
under  a  part,  at  least,  of  the  roof  before  the 
accident,  and  further  that  they  would  have 
been  sufficient  to  bold  the  roof  had  they  not 
been  blown  out.  In  Lammey  v.  Center  Coal 
Co.,  144  Iowa.  640, 123  N.  W.  356,  relied  upon 
by  appellant,  It  was  held  that  It  was  the 
duty  of  the  miner  to  do  the  propping,  and 
that  he  had  failed  In  his  duty.  In  Williams 
V.  Coal  Co.,  146  Iowa,  489,  125  N.  W.  232,  the 
plaintiff  was  Injured  by  a  falling  roof  In 
his  room,  and  at  a  place  where  it  was  not 
the  duty  of  the  defendant  to  prop  or  timber. 
Oleson  V.  Coal  Co.,  115  Iowa,  74,  87  N.  W. 
736,  was  a  case  where  the  miner  was  remov- 
ing a  pillar  of  coal  that  had  been  left  for 
the  support  of  the  roof,  and  it  la  not  control- 
ling under  the  facts  In  this  case. 

[3]  2.  What  has  already  been  said  on  the 


Question  of  the  plaintiff's  negligoice  is.  In  a 
great  measure,  aiqplicable  to  the  claim  that 
he  assumed  the  risk  of  working  under  a 
roof  that  had  not  been  properly  supported 
by  the  defendant  The  evidence  tended  to 
show  that  the  defradant  had,  In  fact,  put  In 
some  cross-timbers.  It  is  undisputed  that 
at  least  one  had  been  placed  near  the  entry, 
and  there  is  also  evidence  from  which  tbe 
jury  may  have  concluded  that  other  cross- 
timbers  had  been  put  in  before  the  accident 
While  the  plaintiff  did  know  that  tbe  roof 
sounded  "loose  and  drununy,"  there  was  evi- 
dence, to  which  we  have  already  called  at- 
tention, tbat  the  plaintiff  was  not  fully 
aware  of,  and  did  not  appreciate,  the  danger 
after  the  pit  boss  had  assured  him  that  he 
knew  from  his  greater  exi>erlence  that  the 
place  was  safe,  and  ordered  him  to  go  to 
work.  Unless  the  danger  ires  so  apparoit 
tbat  any  reasonably  cautious  man  would 
have  seen  and  appreciated  it  It  should  not 
be  said,  as  a  matter  of  law,  that  the  [daln- 
ttff  assumed  the  risk..  Moreover,  Uie  Jury 
would  have  been  warranted  in  finding  that 
the  defendant  promised  to  do  the  neceasary 
timbering  as  soon  as  the  timbers  could  be 
got  Into  the  mine  from  tiie  top.  We  think 
there  was  no  error  In  snbmUtlng  this  quea- 
ti<m  to  tbe  Jury. 

[4]  8.  miese  fticts  whidi  we  Iolyb  recited 
clearly  show  tiiat  the  question  of  the  defend- 
ant's negligoice  was  for  the  Jury. 

[B]  4.  The  appellant^s  brief  does  not  prop- 
erlj  raise  any  questions  as  to  tiie  instmc- 
tlons,  but  we  shall  nevertheless  notice  some 
of  the  complaints  made  In  tbe  argument. 
Number  B,  we  think.  Is  not  open  to  the  crit- 
icism made.  The  sixth  instruction  is,  in  sub- 
stance, the  same  as  the  sixth  request  of  the 
appellant  of  course,  no  comjdaint  there- 
of will  now  be  considered.  Smith  t.  Railway 
Co.,  88  Iowa,  178.  The  seventh  and  ^hth 
Instructions  related  to  the  plaintiffs  contrib- 
utory negligence,  and  the  criticism  thereof 
is  answered  wtiat  we  have  already  said 
on  tbe  subject  The  tenth  Instruction  was 
warranted  by  the  evidence,  and  the  eleventh 
was,  we  think,  correct  in  telling  the  Jury 
that  It  was  not  necessarily  the  dnty  of  the 
plaintiff  to  double  or  cross-timber  the  roof 
of  this  neck.  We  have  already  discussed 
this  question  and  need  not  repeat  It 

[I]  The  eleventh  and  twelfth  requested  In- 
structions were  properly  refused.  The  last 
excluded  material  matters,  which  the  Jury 
would  have  a  right  to  consider  in  any  view 
of  the  case.  The  controlling  question  In  this 
case,  as  presented  by  appellant,  is  tbe  negli- 
gence of  the  plaintiff  contributing  to  his  In- 
jury. We  have  given  the  record  very  care- 
ful consideration  with  reference  to  this  mat- 
ter, as  well  as  the  others  urged  by  appellant, 
and,  while  we  consider  the  question  a  very 
close  one  In  this  case,  we  reach  the  conclu- 
sion that  the  question  of  such  negligence, 
and  Its  companion  on^  the  assumption  of 
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risk,  were,  In  the  last  analysis,  for  the  Jary . 
The  Judgmeot  is,  therefore^  affinaecL 
Affirmed. 


STATE  V.  SORENSOX. 
(Supreme  Court  of  Iowa.   Not.  12,  1912.) 

1.  BUBa£.ABT    (I    S2*)  — EVIDBNCB  — ClBCDM- 
8TAN7IA.I.  £TIDENC£. 

Biliary  may  be  proved  by  circumstantial 
eTiaenee,  and,  though  the  mere  entry  by  ac- 
nised  is  not  of  itself  proof  of  a  fel<ntioiii  break- 
ing, it  is  a  circumstance  as  bearing  on  that 
iiaestion.  * 

[Ed.  Note. — For  otber  cases,  see  Burglary, 
Cent.  Dig.  i  84 ;  Dec.  Dig.  f  82.*] 

2.  BUBQLABY    (§  41*)— BnUKINO— ETZDKKOB 

— SUEnCIBWCT. 

Where,  on  a  trial  for  burglary,  the  state, 
relying  on  circumstantial  evidence,  showed  that 
accused  was  wrongfully  in  the  building  bur- 
gliiiied,  that  he  was  there  for  the  puri>0Be  of 
commitnng  larceny,  and  that  he  committed  lar- 
ceny, that  all  the  windows  were  closed  and  tiiat 
both  doors  were  fastened  and  locked,  and  that 
tliere  was  no  opening  left  through  which  he 
conld  have  mtered  the  building  without  a 
breaking,  fbc  inference  that  he  entered  by  a 
breaking  was  justified,  and  a  motion  to  direct 
a  Tcrdict  of  acQuittal  for  failure  to  prove  a 
breaking  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see'  Burglary, 
Cent.  Dig.  H  94-108,  109;  Dec.  Dig.  S  41*] 

3.  BUBOLAKT    dH  86*)— BBKAXXNO— EVXDBNCX 

— Aduzssibiutt. 

Where  the  state  on  a  trial  for  burglary 
relied  on  circumstantial  evidence,  it  was  prop- 
er to  show  the  condition  of  the  doors  and  wiu- 
dows  of  the  building  burglarized  immediately 
before  and  immediately  after  the  alleged  bur- 
glary, and  the  testimony  of  witnesses  descrip- 
tive of  the  condition  of  the  windows  was  admis- 
sible to  show  that  accused  could  not  have  en- 
tered through  them. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  I  90;  Dec  Dig.  }  8(L*] 

4.  CuHXKAi;.  Law  388*>— BiWAXXNa  —  Evz- 

DERCR— ADHIBSlBILrrr, 

Where,  on  a  trial  for  burglary,  a  witness 
testiCed  that  a  third  person  experimented  by 
pn^Qg  in  a  door  and  passing  into  the  building 
through  the  opening,  and  that  snch  experiment 
occurred  immediateL^  after  the  arrest  of  ac- 
cased,  arrested  as  he  was  escaping  from  the 
building,  while  the  third  person  testified  that 
the  experiment  was  made  on  the  evenii^  of  the 
fbUowuig  day,  the  evidence  of  the  experiment 
was  properly  admitted. 

[Ed.  Note.— For  other  cases  see  Criminal 
law,  Cent.  Dig.  |  864;  Dec.  Dig.  S  888.  *j 

&  Cbihinai,  Law  (i  418*)- Bvidbhob— Sblf- 

Sebtino  Declabationb. 

Where  accused  on  a.  trial  for  burglary  did 
not  testify  in  bis  own  behalf,  the  testimony  of 
a  witness  that,  shortly  before  10  o'clock  oo  the 
nixht  of  the  burglary,  accused  told  the  witness 
that  he  was  going  down  to  the  building  bur- 
glarized to  see  the  manager,-  was  incompetent 
as  setf-serving. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Liw.  Cent  Dig.  SS  928-985;  Dec.  Dig.  {413.*] 

fit  Obiminai,  Law  (S  412*)— Evidkncb— Deo- 

LARATIOSS — AdMISSIBILITT. 

Proof  tiiat  one  diargcd  with  burglary  stat- 
ed some  time  before  the  offense  that  he  was 
going  down  to  the  building  burglarized  to  see 
the  manager  did  not  show  his  Innocence,  since 


accosed,  on  going  to  the  buUdlng  and  discover^ 
ing  the  absence  of  the  manager,  conld  then  fOrm 
the  Intent  to  commit  the  crime,  and  commit  It 
by  breaking  and  entering  and  stealing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  894-972 ;  Dec.  Dig.  S  412.*] 

7.  BUBOLABT     (I     9*)  — "BBBAEJtna"  — Aois 
GONSnXUTINO. 

Where  a  door  of  a  building  is  so  nearly 
closed  that  one  may  not  enter  through  the  open- 
ing into  the  building  Without  pushing  the  door 
further  open,  such  pushing  constitutes  a  break- 
ing within  the  law  of  bui^laiy. 

[Ed.  Note.— For  otber  cases,  see  Bur^ry, 
Cent  Dig.  H  B-12>  Dee.  Dig.  |  9.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  6(^-866.] 

8.  Cbiminal  Law  (|  851*)  —  Evidbnob  or 
Flight— ADuissiBiLrrr. 

The  flight  of  accused  is  a  circumstance  In- 
dicative of  guilt  only  where  he  has  actual 
knowledge  of  Uie  accusation  against  him  as  dis- 
tinguished ttom  constmetiTe  knowledge. 

[Bd.  Note.— For  otiwr  cases,  see  Criminal 
Law,  Cent  Dig.  H  T70,  778-7S5;  Dec  Dig.  { 
851.*] 

9.  Cbiminal  Law  ({  1172*)— Apfeal— Habx- 

LBSB  EbBOB— iNSTBnCTXONS. 

Where  accused's  flight  was  so  closely  con- 
nected in  point  of  time  with  the  commission 
of  the  crime  charged  that  proof  of  flight  was 
admissible,  regardless  of  proof  of  actual  knowl- 
edge of  accused  that  he  was  accused  of  crime, 
an  instruction  that  the  Jnry  could  consider 
flight  as  a  cirenmstance  prima  fade  indicative 
of  guilt  if  accused  knew  or  had  reason  to  Icnow 
that  the  person  from  whom  he  ran  was  an 
officer  was  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Orlmina] 
Law.  Cent.  Dig.  H  3128,  8164^157,  8109-8188, 
3169;  Dec.  Dig.  i  1172.*] 

10.  OsnnNAL  Law  (§   1103*)  — Obdkb  oi 

PbOOF— DiaCBETION  OK  COUBT. 

The  discretion  of  the  trial  court  in  per- 
mitting on  rebuttal  evidence  which  should  have 
been  introduced  as  a  part  ot  the  main  case  Is 
not  often  interfered  with  oo  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  DigT  H  3061-^066;  Dec  Dig.  I 
1153.*] 

Evans  and  Weaver,  JJ.,  dissenting  in  part 

Appeal  from  District  Court,  Polk  County; 
Charles  S.  Bradshaw,  Judge. 

The  defendant  was  Indicted  for  burglary. 
He  entered  a  plea  of  not  guilty.  A  trial  was 
had  to  a  jury.  A  verdict  of  guilty  was  ren- 
dered, and  Judgment  entered  thereon.  De- 
fendant appeals.  Affirmed. 

E.  0.  Mills  and  E.  D.  I*erry,  both  ot  Des 
Moines,  for  appellant  George  Cosson,  Atty. 
Gen.,  and  John  Fletcher,  Asst  Atty.  Gen., 
for  the  State. 

EVANS,  J.  The  defendant  was  charged 
with  bnrglarlonaly  breaking  and  entering  a 
certain  building  or  storehouse  of  the  Mary- 
land Packing  Company,  wherein  goods  and 
merchandise  were  J^ept  for  sale  and  deposit, 
with  the  felonious  intent  then  and  there  to 
commit  the  crime  of  larceny.  The  alleged 
crime  was  committed  about  10:30  p.  m.  on 
November  22,  1910.  The  storehouse  contain- 
ed a  large  amount  of  dressed  poultry  which 
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were  In  course  of  preparation  for  the  Thanks- 
giving trade.  The  employes  of  the  Packing 
Company  were  at  work  In  the  building  until 
about  10  p.  m.,  and  left  at  that  time.  The 
building  in  question  was  situated  at  the 
northwest  comer  of  West  Second  street  and 
Court  avenue,  In  the  city  of  Des  Moines.  It 
ran  northward  on  the  west  side  of  Second 
street  to  an  alley.  At  the  north  end  of  this 
building,  and  facing  eaat  and  opening  on  the 
sldew^  on  West  Second  street,  was  a  large 
sliding  door  about  12  feet  by  12  feet  in 
dimensions.  This  sliding  door  was  hung 
from,  and  rolled  upon,  an  iron  track  on  the 
Inside  of  the  building.  When  closed,  the 
door  fitted  into  a  crevice  or  groove  at  the 
north  end,  and  fastened  by  means  of  a  hook, 
which  attached  the  door  to  a  staple  in  the 
jamb  at  the  nortb  end.  On  the  south  end  of 
the  door  on  the  Inside  attached  to  the  ceiling 
and  mnnlng  thence  perpendicular  to  the 
floor  was  a  large  4  by  4  post  This  4  by  4 
post  held  the  souQi  end  of  the  door  in  posi- 
tion, and  the  door  slid  between  the  wall  and 
the  4  by  4  post.  About  2^  feet  from  the 
floor  was  a  2  by  4  firmly  attached  to  the  4 
by  4  post,  and  running  thence  parallel  to 
the  wall  and  floor  southward  along  the  In- 
side of  the  east  wall  of  the  building,  the 
south  eaS.  of  which  2  by  4  was  fastened  to 
a  partition  walL  In  opening  or  dosing  this 
door,  tiie  door  was  rolled  upon  the  track 
throtigh  a  narrow  space,  bounded  on  the  east 
by  the  inside  of  the  east  wall  of  the  build- 
ing, and  on  the  west  by  the  vertical  4  by  4 
post,  and  the  horizontal  2  by  4.  The  door 
was  of  two  thicknesses  of  boards,  and  was 
three  Inches  thick.  The  building  also  con- 
tained an  otOee  door  opening  on  tiie  same 
street,  and  near  the  southwest  comer  of  the 
building.  At  the  north  aid  was  a  window 
opening  on  the  alley.  On  the  east  side  there 
were  two  or  more  windows  opening  toward 
the  street  IVlthin  the  bnUdlng  and  In  the 
north  part  thereof  was  a  wire  partition  or 
coop  for  chickens.  There  were  also  a  con- 
siderable number  of  dressed  turkeys  packed 
In  barrels  and  covered.  A  small  gaslight 
about  "two-thirds  lit"  was  burning  In  this 
part  of  the  storehouse.  We  are  unable  to 
leam  from  this  record  whether  this  light 
was  left  burning  by  the  employes  of  the 
Packing  Company,  or  whether  It  was  only 
discovered  In  connection  with  events  relating 
to  the  defendant  which  will  hereafter  ap- 
pear. One  Miller,  a  "merchant  police,"  ob- 
served the  light  In  the  storehouse.  He  went 
to  the  sliding  door,  and  undertook  to  open  It, 
but  found  that  It  was  fastened  from  the  In- 
side. He  stepped  from  the  door  to  the  alley, 
four  or  five  ^eet  distant,  and  while  standing 
there  the  defendant  suddenly  opened  the 
sliding  door  from  the  Inside,  and  rushed  out. 
Miller  ordered  him  to  "halt"  But  the  de- 
fendant ran  down  the  alley  with  Miller  In 
pursuit.  After  shooting  once  over  hia  head, 
Miller  accomplished  the  arrest  Some  dress- 


ed turkeys  had  been  brought  by  the  defend- 
ant as  far  as  the  door,  and  were  left  there 
when  the  race  began.  The  manager  of  the 
Paddng  Company,  who  with  the  other  em- 
ployes had  left  the  building  shortly  before, 
came  to  the  building  upon  call  of  the  police. 
Careful  examination  was  thereupon  made  of 
all  the  windows  and  doors  of  the  building 
in  order  to  ascertain  where  and  bow  the 
defendant  had  entered.  No  visible .  marks 
were  discovered  anywhere  from  which  such 
fact  icould  be  directly  ascertained.  One  win- 
dow was  partly  open,  but  the  opening  was 
covered  with  a  wire  lattice  Vork  which  was 
undisturbed.  On  the  trial  the  theory  of  the 
prosecution  was  that  the  defendant  entered 
in  some  way  through  the  sliding  door.  It 
was  shown  by  testimony  on  the  part  of  the 
state  that  exKh  sliding  door  was  fastened  on 
the  Inside  by  a  hook  and  staple.  It  was 
also  shown  that  on  the  night  of  the  arrest 
and  immediately  thereafter  It  was  discovered 
that  the  bottom  of  the  4  by  4  post  against 
which  the  sliding  door  rested  at  its  sonth 
end  was  loose,  and  that  it  "wiggled,"  that 
because  of  that  it  ^s  possible  to  push  the 
south  end  of  the  sliding  doer  In  to  sncii  an 
extent  as  to  enable  a  person  to  crowd  in 
through  the  opening  thus  made.  Ottier  evi- 
dence in  the  case  wHl  be  noted  in  appropriate 
connection  in  the  later  discosslon  of  the  vm- 
rious  features  of  the  case. 

[1,2]  1.  At  the  chne  of  the  erldaice,  the 
defendant  moved  for  a  directed  verdict  tm 
variona  grounds.  The  sobstance  of  them  all 
was  that  there  was  not  snfBdent  evidence 
of  a  breaking  to  warrant  a  snbmlatfon  to 
the  Jury.  It  Is  the  argument  that,  because 
the  state'  Is  unable  to  point  out  except  by 
inference  and  conjecture  the  place  where 
end  the  manner  how  the  defendant  entered 
the  building,  there  la  a  total  failure  of  proof 
of  the  corpus  ddicti.  It  must  be  conceded 
that  the  mere  entry  by  the  defendant  Is  not 
of  Itself  proof  of  a  felonions  breaking.  Ner^ 
erth^tess,  it  is  a  very  important  drcnmi^nce 
as  bearing  upon  that  question.  The  dime  of 
burglaiy,  lika  any  other,  may  be  proved  by 
circumstantial  evidence.  The  drcumstanees 
relied  upon  by  the  state  in  this  case  are  that 
the  defendant  was  wrongfully  in  the  build- 
ing; that  he  was^there  for  the  purpose  of 
committing  larceny  and  that  he  did  commit 
it;  that  all  the  windows  were  closed,  and 
that  both  doors  were  fastened  and  locked; 
and  that  there  was  no  opening  left  through 
which  the  defendant  could  have  entered  the 
building.  If  these  circumstances  were  prov- 
ed to  the  satisfaction  of  the  Jury,  they  were 
sufficient  to  warrant  deduction  therefrom  by 
the  jury  that  the  entry  must  have  been  ef- 
fected by  a  breaking.  If  it  was  proved  that 
the  defendant  was  in  the  building  for  a  fe- 
lonious purpose,  and  that  tliere  was  no  open- 
ing through  which  he  could  have  entered,  it 
was  a  fair  Inference  of  fact  that  he  must 
have  entered  by  breaking,  it  Is  not  essential 
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In  a  legal  sense  that  tbeie  be  found  visible 
marks  of  a  barglary  in  the  form  of  broken 
locks  or  broken  glass  or  uplifted  windows. 
We  find  nothing  contrary  to  this  view  in 
any  of  the  many  authorities  cited  by  ap- 
pellant's counsel  at  this  point  Defendant's 
motion  to  direct  a  verdict  was  therefore 
properly  overruled. 

[S]  2.  Objection  was  made  by  the  defaid- 
ant  to  the  testimony  of  certain  witnesses  de- 
scriptive of  the  condition  of  the  windows; 
the  argument  being  that  there  is  no  evidence 
tending  to  show  that  the  defendant  entered 
through  any  of  the  windows.  The  very  pur- 
poee  of  the  evidence  was  to  show  that  the 
condition  of  the  windows  was  such  that  he 
could  not  have  entered  through  them.  The 
case  of  the  state  resting  at  this  point  wholly 
upon  drcumstaiitlal  evidence,  It  was  dearly 
proper  for  It  to  show  the  condition  of  all 
doors  and  windows  both  immediately  before 
and  immediately  after  the  alleged  crime. 

[4]  8.  One  Tan  waa  a  witness  for  the 
fltata  He  was  the  manager  of  the  Packing 
OoDipaiqr.  as  well  aa  HUler,  testified  to 
the  discovery  of  the  loosened  condition  of 
the  4  by  4  post  at  ita  lower  end  immediately 
following  the  alleged  burglary.  He  also  tea- 
Ufled  that  on  the  afternoon  or  evening  of 
the  Collowlng  day  he  aperlmented  by  push- 
ing In  the  Booth  end  of  the  sliding  door,  and 
passing  ttiTough  the  opening  thus  made. 
Objection  was  made  to  this  evidence  on  the 
ground  that  It  was  too  remote  in  time,  and 
that  there  was  no  showing  ttiat  the  condi- 
tions remained  the  aame  aa  they  were  in 
the  preceding  night  It  Is  also  claimed  af- 
firmatively that  the  conditions  were  nol^e 
aame  In  that  the  barrels  and  coops  were 
piled  np  the  night  before  against  the  hori- 
zontal 2  by  4.  It  appeared,  however,  from 
the  testimony  of  the  witness  Miller  that 
this  same  experiment  was  made  the  night 
before,  immediately  after  the  arrest,  and 
that  It  was  so  made  by  Vail.  There  is  a 
conflict  between  ttxe  evidence  of  Miller  and 
VaU  at  this  point  in  that  Vall  testified  that 
it  was  in  the  evening  of  the  next  day  that 
he  passed  through  the  opening.  The  conflict 
in  the  evidence  at  this  point  did  not  render 
the  testimony  of  either  witness  inadmissible. 
It  appearing  from  the  testimony  of  Miller 
that  the  experiment  was  made  immediately 
after  the  arrest  we  can  see  no  objection  to 
further  testimony  that  it  was  made,  even 
though  It  contradicted  the  first  witness  as 
to  the  time  It  was  made.  The  testimony  of 
Miller,  therefore,  famishes  sufficient  reason 
for  the  admissibility  of  that  of  Tall,  and 
we  need  not  consider  the  question  whether 
the  testimony  of  Tall  upon  that  point  would 
bare  been  otherwise  objectionable. 

[E]  4.  The  defendant  offered  to  prove  by 
the  witness  De  Vlnne  that  shortly  before  10 
o'clock  the  defendant  told  De  Tlnne  that  he 
wa»  going  down  to  the  warehouse  of  the 


Maryland  Packing  Company  to  see  Tail,  the 
manager.  This  testimony  was  excluded  on 
the  objection  of  the  state  as  being  Incompe- 
tent and  self-serving,  and  defendant  com- 
plains of  such  ruling*.  We  think  the  ruling 
was  proper.  Appellant  dtes  to  us  State  v. 
Driscoll,  44  Iowa,  6S.  In  that  case  state- 
ments made  by  the  defendant  were  Intro- 
duced In  evidence  against  him  by  the  state. 
In  this  case  the  defendant  offered  to  prove 
his  own  previous  statements  in  his  own  be- 
half. A  state  of  the  evidence  might  arise  In 
a  given  case,  vrhere  such  evidence  could 
properly  be  received  as  corroborative  evi- 
dence only.  It  is  not  offered  as  such  here. 
The  defendant  did  not  testify  to  any  cir- 
cumstance which  made  such  a  statement  per- 
tinent Neither  did  he  testify  that  he  went 
to  the  storehouse  for  such  purpose.  He 
was  not  a  witness  in  his  own  belialf.  The 
only  purpose  of  the  offered  testimony,  there-  « 
fore,  waa  that  It  should  tw  deemed  aa  Inde- 
pendmt  testimony  of  the  Intoit  of  the  de- 
fendant at  the  time  of  making  auch  atate- 
m«it  Thla  waa  "aboctly  before  10  o'clock.** 

[•]  If  It  had  been  admitted  for  that  pur- 
pose, It  could  on^  prove  tliat  the  dtfendant 
waa  not  guilty  ot  any  crime  or  felonious  in- 
tent up  to  that  point  of  time.  It  waa  not 
claimed  1^  the  atate  Oiat  he  waa.  Breu  If 
he  had  oMue  to  the  baUdlng,  with  the  in- 
tent only  to  see  the  manage,  be  waa  none 
tba  lesa  guilty.  If,  after  dlacoverlng  tbe  ab- 
sence of  the  manager,  he  then  formed  the 
lnt«it  to  break,  enter,  and  steal.  There  was 
no  error  in  thla  ruling  of  the  trial  court 

r7]  S.  The  defmdant  aaked  the  court  to 
give  the  following  Inatructlon :  "The  burden' 
of  proof  Is  upon  the  state  to  prove  beyond 
a  reasonable  doubt  that  on  the  night  in  ques- 
tion the  north  door  of  the  building  occupied 
by  the  Maryland  Packing  Company  was  clos- 
ed, nnless  you  find  beyond  a  reasonable 
doubt  that  at  the  time  the  defendant  at- 
tempted to  enter  said  building  said  north 
door  was  closed,  your  verdict  will  be  for  the 
defendant"  This  instruction  was  refused. 
The  only  Instruction  given  by  the  trial  court 
covering  the  point  was  Instruction  No.  6,  as 
follows:  "In  order  to  constitute  the  crime 
charged.  It  is  necessary  that  there  be  a 
breaking  and  entering  of  the  building.  You 
are  instructed  that  to  constitute  such  break- 
ing and  entering,  It  is  not  necessary  that  any 
actual  Injury  be  done  to  said  building.  An 
actual  breaking  may  be  by  lifting,  removing, 
or  displacing  a  latch,  or  turning  a  door  knob 
in  a  door,  or  removing  any  part  or  portion 
of  said  building  which  is  an  obstnictlon  to  the 
entering  of  said  building."  There  was  some 
evidence  introduced  on  behalf  of  the  defend- 
ant and  some  elicited  by  cross-examination 
of  the  state's  witnesses  which  might  have 
caused  the  jury  to  entertain  a  reasonable 
doubt  as  to  whether  the  sliding  door  had 
been  fnlly  closed  when  the  employee  left 
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tbat  nlgbt  The  Importance  of  this  evidence 
was  empbasized  somewhat  by  tbe  fact  tbat 
It  was  conceded  by  tbe  witness  Vail,  who 
was  acquainted  with  the  defendant,  that  he 
had  had  a  conversation  with  tbe  defendant 
at  this  building  earlier  In  the  day  wherein 
he  told  him  that  he  wanted  to  see  him  be- 
fore he  (defendant)  left  town,  and  that  he 
would  be  at  work  at  this  plant  in  tbe  even-, 
Ing  nntU  10  or  11  o'clock.  Other  Instmctlons 
were  asked  by  the  defendant  to  the  effect 
tbat,  if  the  door  were  "partly  open,"  a  push- 
ing of  tbe  same  farther  open  could  not  ccm- 
Btltnte  a  breaking.   These  were  refused. 

There  Is  a  conflict  In  the  authorities  on 
this  Question.  The  numerioil  majority  of 
the  cases  favor  the  contention  of  the  defend- 
ant to  tbe  effect,  tbat,  If  a  door  be  putly 
open.  It  Is  not  a  "breaking"  to  push  the  same 
further  open.  Indeed,  the  older  cases  were 
practically  unanimous  to  this  ^ect  Com- 
monwealth V.  Steward,  7  Dane,  Abr.  186; 
Commonwealth  v.  St^henson,  8  Fide.  (Blass.) 
354;  Commonwealth  v.  Strajmey,  105  Blass. 
588,  7  Am.  Bep.  656;  Rex  v.  Smith,  1  Moody 
(Bng.)  ITS;  State  v.  Long,  5  Ohio  Dec.  617; 
Tlmmons  v.  State*  84  Ohio  St.  426,  82  Am. 
Rep.  376;  Blay  v.  State*  40  Fla.  426,  24  South. 
498;  Smith  v.  Commonwealth  (&y,y  128  8. 
W.  68,  27  Ii.  R.  A.  (N.  S.)  1028.  See^  also, 
cases  collated  in  6  Gyc  174.  In  the  later 
oaam  some  of  the  courts  have  reimdiated  this 
role  as  being  unreasonable  and  iUogicaL  The 
first  of  these  cases  appears  to  be  Murmutt  v. 
State  (Tex.  Cr.  Ai^)  67  B.  W.  508.  This 
bas  been  followed  by  Claiborne  v.  State,  113 
Tenn.  261,  83  S.  W.  352,  68  L  B.  A.  869.  106 
Am.  St  Bep.  833;  People  v.  White,  153  Mich. 
617,  117  N.  W.  161,  17  Ia  R.  A,  (N.  S.)  1102, 
16  Ann.  Cas.  02?.  The  majority  of  tUs  court 
are  disposed  to  follow  the  lead  of  the  last- 
dted  cases,  and  to  bold  that,  if  a  door  be 
HO  nearly  closed  that  tbe  'accnsed  could  not 
enter  through  the  opening  without  pushli^ 
the  door  further  open,  then  such  pushing  will 
constitute  a  "breaking"  within  the  meaning 
of  the  law.  The  minority,  induding  Justice 
WfilAVEB  and  tbe  writer  hereof,  are  dlsirased 
to  cmicede  the  force  of  logic  In  the  majority 
view.  In  view,  however,  of  tbe  great  weight 
of  previous  authority  to  t3xe  contrary,  they 
think  Uiat  the  present  holding  savors  some- 
what of  the  ex  post  facto.  It  has  always 
been  In  the  power  of  the  Legislature  to  adopt 
a  definition  of  "breaking"  in  accord  with  the 
present  holding,  but  It  has  not  done  so.  In 
section  4791  It  did  provide  tbat  an  entry 
without  breaking  should  be  puiiisliable  where 
such  entry  was  in  the  nighttime,  and  the 
building  a  dwelling  house.  In  all  other  re- 
spects the  definition  of  burglary  Is  left  to 
Judicial  dedslou.  In  view  of  tbe  uniform 
Judicial  definition,  so  long  followed  by  the 
courts  and  acquiesced  In  by  Legislatures,  It 
is  tbe  minority  view  that  an  innovation  ought 
not  to  be  lightly  adc^ed.  On  tbe  other  hand, 
It  must  be  said  that  no  previous  case  Is  over- 


ruled by  the  presoit  holding,  and  that  some 
of  the  previous  utterances  of  this  court  are 
somewhat  suggestive  of  tbe  direction  now 
taken  ,by  the  majority  holding.  'State  v. 
O'Brien,  81  Iowa,  03,  46  N.  W.  861;  State  v. 
Coonors,  95  Iowa,  485,  64  N.  W.  295. 

[I]  6.  In  tbe  tenth  Instruction  the  trial 
court  dealt  with  the  attempted  escape  of  tbe 
defoidant  from  the  "merchant  police"  at  the 
time  of  Ills  arrest.  The  Instruction  advised 
tbe  jury  that  they  were  Jnstifled  In  consider- 
ing such  flight  as  a  drcomstanoe  iHlma  fade 
Indicative  of  guilt,  if  the  "defendai^  feneto  or 
had  reason  to  knov)  tba.t  the  persim  from 
whom  he  ran  was  an  officer  of  the  law."  Tbe 
defoodant  complains  particularly  of  that  part 
of  the  above  instruction  above  italicized. 
The  evident  intent  of  tlie  trial  court  was  to 
state  the  rule  which  has  heretofore  been  an- 
nounced In  some  of  oiir  previous  cases.  State 
V.  Seymour,  94  Iowa,  609,  63  N.  W.  661; 
SUte  V.  Poe,  123  Iowa,  IIS,  08  N.  W.  687,  101 
Am.  St  B^  307;  State  v.  Hetland,  141 
Iowa,  S24,  118  N.  W.  961,  IS  Ann.  Cas.  809. 
The  Btatemrat  of  such  rule  has  usually  been 
predicated  upon  at  least  two  propositions: 
(1)  That  the  defendant  knew  that  he  was  ac> 
cused  or  snspected  of  crime.  ^  That  he 
fled  to  avoid  arr»t  tbecetoT.  So  far  as  tbe 
statemoit  of  such  rule  Is  concerned,  we  think 
that  actual  knowledge  on  the  part  of  the  de- 
fendant of  the  susi^don  or  accusation  against 
him  is  essential  as  distinguished  from  mere 
constructive  knowledge.  In  civil  cases  per- 
sons are  oftm  held,  as  a  matter  of  law,  to 
know  that  which  th^  "bad  reason  to  know" ; 
but  such  a  rule  has  little  application  in  a 
criminal  case  where  the  guUty  mind  Is  the 
gist  of  the  offense.  True  It  is  that  If  the 
facts  were  such  as  to  give  the  defendant  "rea- 
son to  know"  tbat  Miller  was  an  officer,  a 
Jury  would  be  warranted  in  drawing  the  In- 
ference of  actual  knowledge,  pat.  If  the  dr- 
cumstancee  were  not  suidi  that  a  Jury  could 
find  actual  knowledge  therefrom,  then  It  was 
not  sufliclent  ^mgiy  to  show  that  he  bad 
"reason  to  know."  Defendant's  objection  to 
this  qualification  Is  therefore  well  takoi. 

[I]  The  nror,  liowever.  Is  wholly  technical, 
and  without  pxejudlce  undor  the  undisputed 
/acts  in  the  case.  The  alleged  flight  involved 
here  was  so  closely  connected  In  point  of' 
time  with  the  commission  of  the  alleged  of- 
fense that  it  was  clearly  admissible  In  evl- 
dence  regardless  of  the  an>lIcatlon  of  the 
rule  to  which  we  have  referred.  In  other 
words,  it  was  not  necessary  for  the  state  to 
bring  such  circumstance  within  the  rule  in- 
dicated in  order  to  render  It  admla8lbl&  It 
admissible,  It  had  some  tendency  Indicative 
of  guilt  The  weight  of  It  was  to  be  deter- 
mined by  the  Jury  like  tbat  of  any  other  cir- 
cumstance and  In  the  light  of  all  the  evidence 
In  the  case. 

[1 0]  Some  complaint  Is  made  of  certain  evi- 
dence which  was  permitted  upon  rebudal, 
whereas  It  should  have  been  Introduced  as  a 
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part  of  the  main  case.  It  Is  snffldeat  to  say 
tbat  the  discretion  of  the  trial  court  on  sticb 
ft  question  Is  not  oftoi  interfered  with  here. 

Other  minor  qnestdms  are  argued.  We  dis- 
cover no  error  in  the  record. 

Tbo  Judgment  b^ow  must  be  affirmed. 


POLLOCK  V.  BOARD  OP  SUP'BS  OF 

STORY  COUNTY  et  aL 
(Sapreme  Court  of  Iowa.   Not.  16,  1912.) 

1.  EteAiNs  (I  82*>— DBAinAfiB  AarassHBHra— 

BXTIBW. 

While  the  Supreme  Cbur^  In  reriewingr  a 
drainage  district  assessment,  will  not  lightl; 
interfere  with  the  fiDding  of  the  board  of  super^ 
visors  makine  the  assessment,  the  district  court 
on  appeal  and  the  Supreme  Court  on  further 
appeal  must  review  questions  as  to  tlie  propri- 
ety of  the  particular  assessment. 

[Bd.  Note.— For  other  cases,  see  Drains,  Gent 
Die  H  81,  83-87 ;  Dec.  Die  1  82.*] 

2.  DUAIlfS   (i   S2*>~DBAINAaB  DiSTaiCT— Ab- 
SBSSlfXNTB— ElVIDBN  CB— SOFPICIEN  CY. 

Evidence  held  to  sustain  a  finding  that  a 
drainace  district  assessment  was  properly  re- 
duced lu  order  to  be  ttqnltabla. 

lEA.  Note^For  other  cases,  see  Drains,  Omt 
Dig.  U  81,  83-87;  Dec.  Dig.  |  82.*] 

AKveal  from  Ustrict  Court,  Stoiy  County ; 
Cbarlea  E.  Albrook,  Judges 

This  is  an  appeal  fnnn  an  assessment  of 
benefits  in  a  dialnage  proceeding.  From  the 
order  ct  the  board  of  saperrisors  assessing 
benefits  to  the  amount  of  9875  against  him 
the  plaintiff  appealed  to  the  district  court 
of  Story  county.  Upon  trial  had  the  trial 
court  reduced  the  assessment  to  $575.  From 
sncb  order  of  tlie  tMal  court,  the  defend- 
ants appeal.  Affirmed. 

E.  H.  Addison,  of  Nevada,  Iowa,  for  ap- 
pellants. B.  B,  Welty,  of  Nevada,  Iowa,  for 

appellee. 

EVANS,  J.  [1,  2]  The  drainage  district  in- 
Tolved  is  located  In  Nevada  Township,  Story 
coDUty.  The  water  course  luTolved  has  its 
head  a  short  distance  north  of  the  northwest 
comer  of  section  6,  and  extends  In  a  south- 
easterly course  to  its  outlet  some  distance 
southeast  of  the  southeast  comer  of  section 
8.  The  plaintiff  la  the  owner  of  the  south 
31.5  acres  of  the  sontbeast  of  the  southwest 
of  section  5.  An  18-inch  tile  drain  Is  laid 
through  bis  land  entering  the  same  on  his 
sooth  line  about  27  rods  west  of  his  south- 
east comer,  and  passing  up  diagonally  to 
bis  northwest  comer  and  on  to  other  lands, 
lying  north  and  west.  Between  plalutlfF's 
land  and  the  outlet,  considerable  very  large 
tile  was  used  ranging  from  18  Inches  to  36 
inches ;  much  of  the  land  being  low  and  flat 
The  "base  40"  was  assessied  at  $1,400.  Only 
about  six  sections  were  included  in  the  dis- 
trict, and  the  cost  of  the  drain  was  neces- 
sarily large. 

1.  It  is  urged  upon  us  by  appellant's  brief 
that  there  are  so  many  considerations  that 


enter  into  tfae  apportlcmment  of  the  benefits 
of  such  a  project  that  we  ought  not  ll^tly 
to  interfere  with  the  finding  of  the  board  of 
supervisors.  We  are  In  thorough  lympatliy 
with  the  suggestion,  and  have  so  expressed 
ourselves  in  the  recent  case  of  Rystad  v. 
Drainage  District,  137  N.  W.  1030  (preset 
term).  These  cases  presoit  peculiar  diffi- 
culties to  the  courts,  and  satisfactory  con- 
clusions ttiereon  are  hard  to  reach.  Never- 
theless, the  district  court  cannot  avoid  the 
responidbiUty  of  trying  the  questions  in- 
Tolred  when  presrated  by  proper  appeal 
Nor  can  we  avoid  the  responsibility  of  re- 
viewing the  action  of  the  district  court  tyxm 
proper  appeal  here. 

In  our  consideration  of  tbe  case  we  are 
necessarily  ccmflned  to  the  record  as  made 
In  the  district  court,  so  far  as  the  evidence 
is  concerned.  In  tbe  record  before  us  we  are 
Impressed  that  there  are  some  considerations 
which  stand  out  quite  promlnetitly  In  favor 
of  the  plalntltTs  contenticm.  Whether  these 
were  OTerlooked  by  the  appraisers  And  the 
board  of  supervisory,  or  whether  they  were 
otherwise  met,  is  uot  made  to  appear  in  this 
record.  None  pf  such  persons  were  used  as 
witnesses  by  either  party,  and  we  are  left 
wholly  in  the  dark  as  to  tbe  method  adopted 
by  the  original  assessing  tribunal  to  reach 
tbe  amount  fixed.  PlalntifT's  land  was  one 
of  the  tracts  which  was  heavily  assessed. 
Doubtless  one  good  reason  for  this  was  that 
the  tile  passes  through  his  land.  It  does  ap- 
pear, however,  tbat  the  elevation  of  plain- 
tiff's land  Is  not  only  higher  than  that  to 
the  south  and  east  of  It  along  tbe  water 
course,  but  that  It  is  also  higher  by  about 
three  feet  along  the  line  of  tbe  water  course 
than  the  land  immediately  north  along  such 
water  course.  Tbe  result  of  this  elevation 
was  to  dam  up  the  water  to  tbe  north  of 
this  land  and  up  the  water  course.  From 
one-third  to  one-half  of  plaintiff's  land  was 
sufficiently  elevated  to  make  tillable  ground. 
Tbe  remainder  was  good  pasture  land,  grow- 
ing blue  grass  and  timothy.  The  water 
course  passed  through  his  land  In  an  open 
ditch.  His  dry  land  was  in  the  northeast 
one-half,  and  bis  wetter  laud  was  In  the 
southwest  cue-half.  Some  comparisons  were 
instituted  by  tbe  witnesses  as  to  tbe  relative 
benefits  to  plaintiff's  land  and  to  other  land 
along  the  course  tiled.  From  a  careful  read- 
ing of  the  evidence  as  a  whole,  we  are  im- 
pressed that  the  assessment  against  plain- 
tiff was  higher  in  proportion  to  benefits  than 
much  of  tbe  other  land,  and  that  the  dis- 
trict court  was  Justified  in  making  some  re- 
duction. How  much  reduction  sliould  be 
made  is  a  more  difficult  question. 

It  is  urged  by  appellant  that  the  plaintiff 
failed  to  Institute  a  comparison  with  all  of 
the  tracts  In  the  district,  and  that  be  con- 
fined his  comparison  to  a  comparatively  few 
tracts.    But  a  comparison  was  instituted 
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with  the  tracts  similarly  situated  as  being 
located  upon  tlie  tile  drain,  and  tbey  bore 
tbe  tieaviest  assessments.  Just  bow  wide  a 
range  such  coinparls<m  sbould  take  must  be 
a  matter  of  judgment  in  each  given  case. 
And  tbe  complaining  plaintiff  must  exercise 
such  Judgment  at  bis  peril  before  he  rests 
bis  case.  We  think  that  tbe  range  of  the 
inquiry  in  this  case  was  sufficient  for  the 
purpose  of  tbe  inTestlgatton  at  hand.  It  Is 
impracticable  for  us  to  enter  Into  a  detailed 
discussion  of  tbe  evidence;  sua  can  we 
serve  any  public  purpose  thereby.  It  Is 
proper,  however,  that  we  take  note  of  some 
conslderationB  that  are  pressed  upm  our  at- 
tention by  appellant's  argument  It  Is  urged 
that  an  18-incb  tile  was  laid  across  plaln- 
titCs  land  at  a  depth  of  9  feet,  and  at  a  cost 
of  $1430.  It  IB  also  ui^ed  that  this  was  an 
average  cost  of  construction  through  his 
land  of  IS1.87  per  acre;  whereas,  the  aver- 
age cost  of  construction  of  18-inch  Ule  f^r 
the  district  as  a  whole  was  only  $14.20.  It 
is  argaed^  therefore,  that  because  tbe  tax 
assessed  was  less  than  $28  per  acre,  whereas 
the  cost  of  construction  across  idalntlfl's 
land  was  $31.87  per  acre,  he  has  received  a 
greater  benefit  than  the  tai.  Further  re- 
flection must  convince  counsel  that  such  ar^ 
gument  Is  not  sound.  The  cost  of  construc- 
tion of  tbe  drain  across  particular  land  is 
by  no  means  the  measure  of  beneflt  to  such 
land.  Granting,  however,  that  It  is  a  proper 
subject  for  ccmsideration,  It  turns  a  sbarp 
edge  toward  tbe  appellants  in  this  case. 
Manifestly  the  cost  of  construction  across 
this  land  was  greatly  increased  by  t^e  great 
depth  of  9  feet  This  depth  was  rendered 
neco«sary  because  of  its  high  elevation  and 
to  furulsb  outlet  to  the  lower  elevations  of 
the  land  further  north  and  up  tbe  course. 


It  will  not  be  claimed  that  any  man  would 
lay  a  tile  9'  feet  de^  for  the  mere  boieftt  of 
tbe  land  thus  penetrated.  And  this  great 
depth  manifestly  accounts  for  tbe  increased 
cost  per  acre  of  laying  the  IS-lncb  die  across 
plaintiff's  land  as  compared  with  the  aver- 
age cost  of  $1420  per  acre  of  the  rest  of  the 
course  of  the  18-lnch  tile.  No  lands  in  the 
district  appear  to  have  been  assessed  for  the 
full  cost  d  construction  across  snch  land. 
The  larger  assessments  which  were  brougbt 
forward  for  comparison  amounted  to  on^- 
abont  one-third'  or  one-half  of  each  cost  of 
construction.  We  must  hold,  therefore,  that 
there  is  nothing  in  this  jfbasa  of  the  argu- 
ment that  would  Justly  complaint  over  tbe 
reduction  made  by  the  district  court  The 
fm^olng  discussion  should  not  be  taken  as 
an  indication  that  we  regard  cost  of  con- 
stmctlon  through  particular  land  as  fixing 
either  a  maximum  or  minimum  basis  for  as- 
sessment On  the  one  hand,  the  cost  of  such 
construction  may  have  been  greatly  increas- 
ed for  tbe  beneflt  of  tbe  lands  above,  and, 
on  the  other  hand,  regardless  of  the  cost  of 
construction^  whether  much  or  little,  the 
plaintiff  baa  recdred-  a  direct  beneflt  of 
outlet  from  the  drain  below  him.  And 'he 
would  be  assessable  with  such  benefit^  evai 
though  lie  bad  incurred  little  or  no  cost  of 
construction  acron  his  own  land. 

As  to  the  amount  of  assessment  fixed  by 
tbe  district  court  It  amounts  to  an  average 
of  about  $18  per  acre  for  the  entire  tract 
No  definite  rule  Is  available  to  us  whereby 
we  can  say  that  it  should  be  a  Uttle  more  or 
a  little  less.  Approximation  Is  the  best  that 
we  are  enabled  to  do. 

It  Is  our  conclusion  that  the  amount  thus 
fixed  was  approximately  right  and  the  order 
of  the  trial  court  Is  accordingly  affirmed. 
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WAUJNDEB  T.  WEISS  et  aL 
(Svpreme  Gonrt  of  ifiiuwwta.  Nov.  22,  1012.) 

IffECHAinOS*  LBNB  (I  78*)— iHFEOVnCSIfTS  BT 

TsNAKT — Notice  bt  Landlobd— Liabiutt 

— "AUTHOBIZED." 

A  lessor  may,  postine  or  giving  notice, 
u  teqnit«d  hj  section  8600,  B,  L.  prevent 
meehitDicB'  liens  from  attaching  to  his  interest, 
altboogfa  Sn  the  lease  he  has  given  the  tenant 
permission  to  make  the  alterations  for  which 
the  lien  is  claimed ;  the  tenant  having  agreed 
to  pa;  for  tlie  altnatiou  and  to  restore  the 
building  to  its  former  eonditioii  at  the  end  of 
the  term. 

[E^,  Note. — For  other  cases,  see  Mechanics* 
Liens.  Cent  Dig.  {  111 ;  Dec  Dig.  {  7a*] 

Appeal  from  Dlatrlct  Conrt,  St  Louis 
County;    Homer  B.  Dlbell.  Judge. 

Action  by  B.  G.  Walllnder  against  Harry 
WelBS  and  others.  Judgment  for  defendants, 
^pfl  plaintiff  appeals.  AfiBrmed. 

John  Joiswold,  Jr.,  of  Dulatfa,  for  appel- 
lant Jobn  Brown,  of  Dnlatb.  for  reepoud- 
cntB. 

HOLT,  J.  The  defendants  Breen  and 
Shea,  owners  of  a  building  in  West  Duluth, 
made  a  lease  thereof  to  defendant  Weiss  for 
three  years,  to  be  used  as  a  theater.  In 
the  lease,  prlTllege  was  given  the  tenant, 
at  his  own  risk  and  expense,  to  remove  and 
safely  store  the  plate  glass  and  other  win- 
dows in  the  front  of  the  building  and  the 
front  doors,  and  to  change  and  remodel  the 
front  of  the  building  in  such  manner  as  may 
be  reasonably  necessary  and  desirable  for 
theater  purposes.  There  was  also  a  stipula- 
tion that  the  tenant  was  to  restore  the  front 
to  Its  original  condition  at  the  end  of  the 
lease,  that  he  should  pay  all  bills  for  labor 
or  material  used  In  the  building,  and  keep 
It  free  from  liens.  The  court  found  that 
before  the  beginning  of  the  term  of  the  lease 
Weiss  entered  upon  the  leased  premises  and 
commenced  to  make  the  changes,  wherein 
plaintiff  sold  and  furnished  the  required 
material  Within  five  days  after  knowledge 
that  the  work  was  being  done,  tixe  owners 
posted,  and  kept  posted,  in  a  consplcuoua 
place  on  the  premises,  a  notice  to  the  efTect 
that  the  Improvement  was  not  being  made 
at  their  instance^  Plaintiff,  not  being  paid, 
filed  a  Uen,  and  in  this  action  to  foreclose 
the  same  the  court  held  that  he  acquired  no 
lien  upon  the  estate  of  the  owners,  Breen 
and  Shea,  In  the  building. 

PlaintUTs  position  Is  that  since  the  own- 
ers in  the  lease  permitted  the  alteration  to  be 
made  by  the  tenant  they  authorized  the  Im- 
provement under  the  provision  of  section 
3509.  B.  L.  1900.  and  hence  cannot  by  notice, 
prevent  liens  from  attaching  to  th^r  inter- 
est Upon  an  examination  of  our  mechanic's 
lien  law,  It  will  be  found  that  the  right  to  a 
lien  Is  baaed  <m  the  proposition  that  the  im- 
provememt  was  made  pursuant  to  a  contract 


with  or  at  the  Instance  of  the  one  whose  In- 
terest Is  to  be  charged  with  the  lien.  Prior 
to  the  passage  of  chapter  200,  G.  L.  1889.  It 
was  necessary  to  prove  that  the  one  whose 
Interest  was  sought  to  be  affected  by  a  Hen 
had  contracted  for  the  Improvement  O'Nell 
V.  St  Olafs  School,  26  Minn.  329,  4  N.  W. 
47.  In  the  last-named  act  we  find  the  reme- 
dy extended,  so  that  a  lien  may  be  bad 
where  the  improvement  was  made  "at  the 
Instance  of  the  owner,"  or  his  agent  etc. 
Althen  v.  Tarbox,  48  Minn.  18,  00  N.  W.  1018, 
31  Am.  St  Bep.  616.  And  it  was  provided 
that  the  presumption  should  prevail  that  the 
Improvement  was  made  at  the  Instance  of 
the  owner,  unless  he  k^t  posted  or  gave 
written  notice  to  those  furnishing  material 
or  performing  labor  that  the  work  was  not 
done  at  his  instance,  essentially  In  the  same 
manner  as  now  found. 

In  construing  this  section  3509  of  the 
Revised  Laws,  it  Is  to  be  remembered  that 
the  main  purpose  in  preparing  and  adopting 
the  Code  was  to  embody  the  then  existing 
statutes  into  more  compact  and  orderly  form 
and  clearer  language.  Said  section  3509  cov- 
ers sections  4  and  6  of  said  chapter  200,  Laws 
1889.  The  first  part  of  the  section  relates 
to  the  vendor's  interest  In  an  executory  con- 
tract to  convey,  and  It  is  entirely  clear  that 
snch  interest  may  be  protected  by  posting  or 
serving  the  written  notice  mentioned,  unless 
the  vendor  has  required  the  improvement  to 
be  made.  Then  follows  the  provision  that 
every  improvemmt  shall  be  deemed  author- 
ized by  the  owner  or  parties  Interested,  and 
that  one  who  has  not  authorized  the  same 
may  prevent  a  lien  from  attaching  to  bis  In- 
terest by  posting  a  notice  on  the  premises 
within  five  days  after  knowledge  of  the  im- 
provement that  the  same  Is  not  done  at  his 
instance.  The  act  of  1889  clearly  Indicated 
that  a  lessor,  who  did  not  contract  for  or 
direct  the  Improvement  to  be  made,  could, 
by  giving  or  postli^  the  notice,  prevent  his 
interest  from  being  subjected  to  lien.  Cong- 
don  V.  Cook,  66  Minn.  1,  56  N.  W.  203.  Jef- 
ferson  v.  Lelthaoser,  60  Minn.  251,  M. 
W.  277. 

But  plaintiff  Insists  that  an  intuition  la 
manifest  in  the  Revised  Laws  to  extend  the 
scope  of  the  mechanic's  Hen  right  so  as  to 
subject  thereto  the  interest  of  the  one  who 
has  merely  given  permission  to  the  making 
of  the  improvement  It  Is  said  one  who  has 
given  permission  to  make  an  Improvement 
has  authorized  It  under  said  section  3509. 
We  consider  this  proposition  unsound.  The 
basis  for  the  right  to  a  mechanic's  lien  found 
In  section  1  of  chapter  200.  Laws  of  1889,  Is 
restated  in  the  Revised  Laws  In  section  S505, 
and  it  is  plain  therefrom  that  It  Is  made  to 
rest  u[>on  the  ground,  already  herein  Indi- 
cated, that  the  one  whose  Interest  Is  to  be 
charged  therewith  has  either  contracted  for 
the  Improvemoit  or  else  that  it  has  been 
done  at  hla  Instance.   The  only  noticeable 
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differ ence  In  the  language  la  that  In  eectlon 
1  of  the  Laws  of  1889  giving  the  lien  right 
occtira  the  phrase,  "by  virtue  of  a  contract 
with,  or  at  the  Instance  of,  the  owner  there- 
of, or  his  agent"  etc.,  while  In  the  Revised 
Laws  the  reading  la,  "whether  under  a  con- 
tract with  the  owner  of  such  real  estate,  or 
at  the  Instance  of  any  agent,"  etc.,  of  such 
owner.  There  la  here  certainly  no  Indica- 
tion of  an  intent  to  broaden  or  ezt^d  the 
right  to  a  lien.  And  In  fact  there  is  no 
change  In  meaning,  for,  If  something  may 
be  done  at  the  Instance  of  the  prindpal's 
agent,  It  may  also  be  done  at  the  Instance 
of  the  principal. 

The  foundation  of  this  right,  as  there  in- 
dicated, must  he  kept  In  mind  In  giving  the 
proper  meaning  to  the  word  "authorized" 
as  found  In  aald  section  8509:  "When  Im- 
provemmta  are  made  by  one  person  upon 
the  land  of  another,  all  persons  Interested 
therein  •  •  •  shall  be  deemed  to  have 
antborlzed  such  Impiovementa  Insofar  aa 
to  subject  their  Interests  to  Hens  therefor. 
But  any  person  who  has  not  authorised 
the  same  may  protect  his  Interest  from 
such  Uena"  by  the  notice  mentioned  "that 
the  Improvement  Is  not  being  made  at  hla 
instance."  We  may  assume,  for  the  purpose 
of  this  decision,  that  If  the  respondents 
authorized  the  alteration,  notice  that  the 
same  was  not  made  at  their  instance  will  not 
prevent  llais  from  attaching.  But  the  word 
"authorized,"  as  used  in  the  section  men- 
tioned, Is  not  synonymous  with  a  permission 
or  otmsent  to  an  improvement  made  by  a  les- 
see or  vendee  for  the  letter's  convenience. 
We  think  this  appears  when  the  purpose  of 
the  law  as  found  in  section  3505,  and  the 
whole  mechanic's  lien  law  as  it  existed  be- 
fore the  revision  and  is  now  found,  is  con- 
sidered. A  vendor  may  protect  his  interest 
by  notleei  unless  he  has  required  the  im- 
provement to  be  made.  The  notice  which 
serves  to  protect  must  state  that  the  im- 
provement Is  not  made  at  the  tnttance  of 
the  one  who  gives  it  We  take  it  that  "au- 
thorized" here  means  authorized  by  contract 
with,  or  by  direction  or  at  the  instance  of, 
the  owner  or  person  interested,  and  not 
merely  by  his  permission  or  consent  at  the 
instance  of  a  t^iant  vendee. 

Any  otlier  holding  would  work  disastrous 
results  to  lessors  or  vendors,  who  In  many 
Instances  lease  or  sell  with  the  understand- 
ing,  express  or  implied,  ttiat  the  tenant  or 
vendee,  to  extSoy  the  interest  aotiulred,  must 
necessarily  make  Improvements  or  altera- 
tions. Such  mere  consent  ought  not  to  Irrev- 
ocably subject  the  interest  of  the  owner  to 
mechanics*  liens  for  work  or  material  per- 
formed or  furnished  at  the  Instance  of  a 
lessee  or  vendee  And  we  are  of  the  opinion 
that  the  revision  of  the  statute  made  no 
radical  change  or  departure  in  the  mechan- 
ic's lien  law  as  it  existed  prior  thereto. 
'I'berefore  we  hold  that  the  defendant  lessors 


herein,  who  merely  consented  to  a  tempora- 
ry alteration  by  the  tenant  of  the  front  of 
the  building,  by  keeping  the  notice  posted, 
as  provided  by  law,  that  such  alteration  was 
not  made  at  their  instance,  prevented  plain- 
tUTs  lien  from  attaching  to  tbdr  interest 
The  Judgment  Is  affirmed. 


WILKINS  V.  HANSON  et  aL 
(Supreme  Court  of  Minnesota.  Nov.  22, 1912.) 

(BylldbuB  by  the  Court.) 

1.  Pbincipal  and  Subxtt  (I  89*)  —  Dis- 
CHABQE— Gaonnns. 

If  a  creditor  informs  a  anrety  that  the  debt 
is  paid  or  settled,  and  thereby  lalis  the  latter 
into  security,  inducing  him  to  take  no  iteps  to 
protect  hlouelf,  and  the  surety  thus  suiTers 
damage,  the  creditor  ia  estopped  from  thereafter 
proceeding  against  the  suiety. 

(Ed-  Note.— For  other  easea,  see  Frincipal 
and  Surety,  Cent.  Dig.  ff  188,  i83H»'lS6-13»; 
Dec.  Dig.  I  89.»3  »  «► 

2.  PailtOIPAL  AKD  StnoTT  (1  162*)--Rsu- 
DIK8  OP  (^niToB--Qox8noir  roB  Jubt. 

Evidence  considered,  and  held  to  make  a 
caie  tor  the  Jury  on  the  questions  whether  the 
creditor  stated  to  the  surety  tiiat  the  debt  wai 
settled,  whether  the  surety  was  thneby  induced 
to  take  no  steps  to  protect  himself,  and  wheth- 
er he  thereby  sufEered  damage. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  CentDig.  H  442-145;  DecDig.  (102.*} 

Appeal  £nnn  District  Conrt,  day  County ; 
a  A.  Nye,  Judge. 

Action  by  N.  W.  Wllkins  against  Betty 
Hanson  and  others.  From  an  order  denying 
a  motion  for  a  new  trial,  plalntlft  appeals. 
Affirmed. 

Christian  G.  Dosland,  of  Moorbead,  for 
appellant  W.  B.  Douglas,  of  St  Paul,  and 
Chaa.  8.  Harden,  of  Moorbead,  for  respond- 
enta. 

BUNN,  J.  Tbla  action  was  to  recover  on 
a  promissory  note  executed  by  the  defend- 
ants Betty  Hanson  and  A.  Hanson,  as  prin- 
cipals, and  by  def^dants  Bayer  and  Be<A, 
as  sureties.  The  Hansons  did  not  appear 
at  the  trial,  and  a  verdict  was  directed  In 
plaintiff's  favor  as  against  them.  As  be- 
tween plaintiff  and  defraidanta  Bayer  and 
Beck,  the  case  was  submitted  to  the  Jury, 
and  a  verdict  returned  In  favor  of  said  de- 
fendants. Plalntur  appeals  from  an  order 
daiying  bis  motion  for  a  new  trial. 

The  assignments  of  error  raise  but  one 
question:  Was  plaintiff  entltied  on  the  evi- 
dence to  a  directed  verdict  against  defend- 
ants Bayer  and  Beck?  The  dtfense  waa  that 
after  the  maturity  of  the  note,  and  at  a 
time  when  the  Hansons  were  preparing  t» 
move  to  Canada,  the  stiretles^  on  requesting 
A.  Hanson  to  pay  the  note,  were  informed 
by  bim  that  It  had  been  paid,  and  that,  upon 
inquiring  of  plaintiff  if  the  note  had  been 
paid,  tbey  were  informed  by  htm  that  it  had 
been  settied;  that,  bad  th^  not  been  "lulled 


'War  other  oases  see  ssm*  toyte  and  section  NUHBBB  in  Dee.  Dig.  *  Am.  Dig.  Key-No.  Series  4  Rep'r  Indnes 
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to  seearlty"  by  tbSB  statement  of  plalntlflb, 
defendants  could  and  would  liare  inrotected 
themaelves  by  collecttng  the  note  from  tbe 
Hansons. 

[1]  OSie  law  la  well  settled  that  If  a  cred- 
itor informs  a  surety  that  the  debt  la  paid 
or  settled,  and  thereby  lulls  the  surety  Into 
Becnrlty,  Inducing  him  to  take  no  steps  to 
protect  himself,  the  creditor  Is  estopped  from 
thereafter  proceeding  against  tbe  surety,  If 
there  is  evidence  tending  to  show  that  the 
surety  was  damaged;  that  is,  that  he  might 
bare  protected  Idmself,  had  he  not  been  In- 
daced  to  take  no  steps  to  that  end.  32  Cyc. 
214;  Childs,  Suretyship  and  Guaranty,  265; 
Carpenter  t.  King,  9  Ifetc.  OSaaa.)  611,  43 
Am.  Dec  406;  Sioux  Yall^  State  Bank  t. 
Eellog,  81  Iowa,  124,  46  N.  W.  800;  Aucham- 
vvigh  r.  Schmidt,  80  Iowa,  186,  46  N.  W. 
567. 

[I]  TbB  erldenoe  was  »mpl»  to  Jostlfy  the 
nbmlHlon  to  t&e  Jury  of  Hie  awBtton  wheth- 
tx  idalntur  stated  to  defendants  that  tbe  note 
bad  been  settled,  and  the  question  whether 
del^dants  relied  on  this  statement,  and 
woe  thereby  Induced  to  allow  the  Hansons 
to  depart  for  Canada  without  taking  any 
steps  to  iffotect  thanselves.  The  only  doubt 
la  whether  drf^dants  suffered  any  loss;  that 
la;  whether  tliere  Is  any  showing  tMt  would 
warrant  the  Jury  In  finding  that  they  could 
hare  protected  tli«nselTes  had  they  made  tbe 
eKort  We  have  examined  the  record  with 
care,  and  reach  the  conduslon  that  this  ques- 
tbm  was  for  the  jury.  There  was  evidence 
tending  to  show  that  A.  Hanson  had  recent- 
I7  reodved  $800  00  a  life  Insuruice  policy, 
that  be  had  a  car  loaded  In  part  with  per- 
sonal property  ready  to  transport  to  Oanada, 
and  that  his  wife,  defoidant  Betty  Hanson, 
owned  a  building,  whldi  had  Just  been  sold 
for  some  $700  more  than  Oie  incumbrances 
thereon.  "WhUe  this  evidence  does  not  make 
a  strong  showing  of  actual  damage  to  the 
saretiea,  we  are  satisfied  that  it  is  sufficient 
to  warrant  the  submission  of  the  question 
to  the  jury.  We  bold  that  the  trial  court 
was  correct  In  denying  plaintitf s  motion  for 
a  directed  verdict 

Order  affirmed. 


NELSON  T.  NOETHEEN  PAG  BT.  CO. 
et  al. 

(Snpreme  Conrt  ot  Minnesota.  Nov.  16,  1912.) 

(SvUahiu  bt  tho  Oottrt,) 

1  Dbath  (I  58*>-'PMHUMPTI0HB. 

The  presamption  that  a  person  who  was 
tilled  b7  a  train  while  crosaing  a  railroad 
track  at  a  street  intersection  exercised  doe  care 
for  his  safety  contains  no  elements  differentiat- 
ing it  from  the  ordinary  presamption  of  right 
condact,  and  is  not  concIonTe.  It  may  be  over- 
<!Qme  by  direct  evidence,  by  facts  and  dr- 
cainstances  clearly  showing  a  failure  to  exer' 
cise  doe  care. 


u  Note.— For  other  cases,  see  Death,  Cent 
H  76-78:  Dee.  Dig.  |  68.*] 


2.  Death  (|  76*)— OPBRATioir— AfXnDNT  at 

CteOSSXtVe— PUBSUHFnONS. 

Force  and  effect  will  be  given  the  evidence 
tending  to  overcome  the  preenmption,  whether 
it  appears  from  the  plaintiff's  case  in  chief  or 
from  that  offered  by  defendant 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  ii  83,  06;  Dec  Dig.  |  76.*] 

3.  Railroads  ({  848*) — Ofkbation— Acci- 
DBNT  AT  CBOSSino— SimiozEncT  OF  Evi- 
deucb. 

In  this  case  the  evidence  is  held  to  jus- 
tify a  verdict  of  negligence  agidnst  defendant, 
and  exonerating  decedent  from  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1150;  Dec  Dig.  |  348.*] 

Appeal  from  District  Court  Bt  Louis 
County ;  Homer  B.  Dlb^l,  Judge. 

Action  by  Sarah  J.  Nelson,  administratrix, 
against  the  Northern  Pacific  Railway  Com- 
pany and  others.  From  an  order  denying  an 
alternative  motion  for  Judgment  or  a  new 
trial,  the  defendant  railway  company  ap- 
peals. Affirmed. 

Washburn,  Bailey  ft  Mitchell,  of  Dnluth, 
for  appelant  John  Jenswold,  Jr.,  C  B. 
Biagney,  and  H,  W.  LAnner%  all  of  Dnluth, 
for  respondent 

BBOWN,  J.  Action  for  damages  for  tSie 
allied  wroimftil  death  of  plaintiff's  Intes- 
tate, tn  which  plaintiff  bad  a  verdict,  and 
d^Emdant  a^tealed  from  an  order  denying 
its  alternative  motion  for  judgment  or  a 
new  trial. 

Ttie  facta  are  as  follows:  Defendant  op- 
erates a  line  of  railroad  at  grade  over  and 
across  Fifty-Seventh  av^ne  in  tlu  dty  of 
Dulutta.  Two  main  tracks  and  one  side 
track  ext^  aver  tbe  avenue,  at  an  angle 
of  about  46  d^rees.  Trains  from  Dnluth 
pass  over  the  north  main  track,  and  those 
going  into  Dulnth  over  the  south  tra<^  The 
side  track  is  about  9  feet  from  tbe  south 
main  track,  and  runs  parallel  with  It  across 
the  avenue.  The  crossing  Is  in  a  w^l-set- 
■tled  part  of  the  dty,  ai^  Is  much  frequented 
and  made  use  of  for  public  traffic  and  traveL 
On  December  28,  1910,  at  about  6:80  o'clock 
in  the  evening;  deoedcnt  was  struck  bf  a 
train  passing  ovw  the  soutli-bound  track  into 
Dulutb  and  killed,  ^ds  actXtm  followed. 

The  complaint  charged  three  distinct 
grounds  of  negligence  namdy:  (1)  ^le  fail- 
ure of  defoidant  to  j^ve  any  warning  of  the 
approach  of  the  train,  by  ringing  the  bell  or 
sounding  the  whistle  of  the  «i^ne;  09  ex- 
cessive and  unlawful  epeeA  oi  the  train; 
and  (S)  the  failure  to  provide  elOier  gates 
or  a  watchman  at  the  crossing,  contrary  to 
the  municipal  regalationB  of  the  dty.  There 
was  some  evidence  tending  to  show  a  failure 
to  give  the  usual  signals;  but  that  ground 
of  negligence  waa  abandoned  on  the  trial, 
and  the  question  was  withdrawn  from  tlie 
Jury.  Tbe  verdict  rendered  in  favor  of  the 
engineer,  a  party  to  the  action,  negatived 
negligence  in  ropect  to  tbe  spieed  of  tlie 
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train,  and,  so  ftu-  as  tbe  alleged  negligence 
of  the  railroad  company  la  conowned,  the 
Terdict  was  baied  entirely  upon  ita  failure 
to  provide  gates  or  a  watchman  at  the  cross- 
ing as  required  by  the  city  r^alattons. 

It  is  contended  by  defendant  on  this  ap- 
peal (1)  that  the  evidence  is  Insufficient  to 
establish  the  negligence  of  defendant.  In  the 
respect  Jost  stated;  and  (2)  that  decedent 
was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

[8]  1.  The  evidence  tends  to  show  that 
this  particular  avenue  Is  in  a  well-settled 
part  of  the  dty,  and  that  it  was  much  used 
by  both  pedestrians  and  teams.  Buildings 
for  residence  and  other  purposes  are  situ- 
ated upon  either  side  of  the  avenn^  and 
the  avenue  was  used  at  the  point  where  the 
railroad  crosses  the  same  by  the  people  liv- 
ing in  that  vicinity.  The  crossing  was  con- 
sidered by  the  city  council  as  sufficiently 
dangerous  to  require  a  watchman  or  gates 
for  the  protection  of  those  making  use  of 
the  same,  and  a  resolution  requiring  the 
company  to  maintain  gates  or  a  watchman 
was  formally  passed  and  served  upon  de- 
fendant several  months  before  the  accident 
here  in  question.  The  defendant  failed  to 
comply  with  the  requirements  of  the  resolu- 
tion, and  at  tbe  time  of  the  death  of  the 
decedent  there  were  neither  gates  nor  watch- 
man at  the  crossing.  We  are  of  opinion,  and 
so  hold,  that  the  question  whether  defendant 
was  negligent  in  not  providing  a  watchman 
or  gates  was  one  of  fact,  and  properly  sub- 
mitted to  the  Jury;  and,  whether  ptie  mu- 
nicipality lawfully  could  require  the  pres- 
ence of  a  watchman  or  gate  tender  at  all 
hours  of  the  uight,  the  fact  remains  that 
the  presence  thereof  at  the  time  In  ques- 
tion, an  early  hour  In  the  evening,  might 
have  prevented  tbe  death  of  decedent — at 
least  a  compliance  with  the  municipal  reg- 
ulations would  have  been  a  timely  warning 
to  decedent,  and  relieved  defendant  from 
tbe  charge  of  negligence.  It  might  be  on- 
reasonable  to  require  a  watchman  at  such 
a  crossing  at  all  hours  of  the  night;  but  the 
fact  is  well  known  that  travel  on  such 
streets  in  our  large  cities  Is  more  congested 
at  the  close  of  the  business  day  than  at 
other  hours,  and  greater  precautions  are  nec- 
essary for  the  protection  of  pedestrians. 
This  question  was  properly  submitted  to  the 
jury. 

t1]  2.  Was  decedent  guilty  of  contributory 
negligence  as  a  matter  of  law?  We  think, 
within  previous  decisions  of  the  court  In 
similar  cases,  the  question  must  be  answered 
in  the  negative  Decedent  resided  within  a 
block  and  a  half  of,  and  was  familiar  with, 
the  crossing  and  the  operation  of  trains  by 
the  railroad  company.  He  owned  a  bam  on 
the  opposite  side  of  the  railroad  from  bis 
residence,  and  was  on  his  way  to  tbe  barn 
when  killed.  It  was  a  dark,  cold  night,  and 
the  wind  was  blowing  from  the  northwest, 
and  decedent  was  facing  the  wind.  A  view 


of  tbe  railroad  was  obstructed  for  a  con- 
siderable distance  along  the  route  necessari- 
ly taken  by  decedent  There  were  buUdlnss 
along  the  street,  and  Immediately  adjacent 
to  the  side  track  were  lumber  sheds,  piles 
of  lumber,  and  poles,  and  the  evidence  tends 
to  show  that  a  box  car  stood  upon  tbe  side 
track  nearly  up  to  the  footwalk  leading 
across  the  right  of  way.  With  these  obstmc- 
tions,  decedent  could  not  see  an  approaching 
train  until  be  bad  passed  the  box  car,  and 
he  was  then  within  one  or  two  steps  from 
the  track  upon  which  tbe  train  was  ap- 
proaching. He  was  evidently  struck  by  the 
engine  of  the  train  Jnst  as  be  was  clearing 
tbe  track.  Decedent's  course  led  him  away 
from  the  approaching  train  at  an  angle  of 
45  degrees,  and,  'as  stated  by  the  trial  court, 
there  was  evidence  suggesting  that  the  place 
was  a  difficult  one  from  which  to  bear,  and 
that  the  sounds  of  tlie  train  were  deceptive 
and  misleading.  He  may  have  looked  and 
seen  the  approaching  train  as  he  passed 
from  behind  tbe  box  car,  and  misjudged  its 
distance  away.  It  Is  a  well-understood  fact 
that  a  person  cannot  with  any  degree  of 
accuracy  Judge  of  the  distance  of  an  ap- 
proaching train  when  the  only  guide  la  tbe 
headlight  of  an  engine.  And  if,  as  the  evi- 
dence tends  to  show,  decedent  was  aware  of 
the  approaching  train  Just  as  he  passed  the 
car  upon  the  side  track,  bis  first  opportuni- 
ty to  observe  its  approach,  and  when  he 
was  substantially  onto  the  track,  the  ques- 
tion whether  it  was  prudent  for  him  to  go 
forward  was  one  of  fact  for  the  Jury.  Bo- 
din  V.  Railway  Co.,  117  Minn.  613,  136  N. 
W.  302.  The  presumption  Is  that  he  ex- 
ercised his  b^t  Judgment  in  the  situation 
coufrontlng  him,  and  adopted  what  to  him 
seemed  a  safe  course  to  pursue.  Knudson 
T.  Railway  Co.,  114  Minn.  244,  130  N.  W. 
99i;  Slmonson  v.  Railway  Co.,  117  Minn. 
243,  135  N.  W.  745.  Tbe  fact  that  decedent 
was  familiar  with  the  crossing  is  not  con- 
clusive against  him.  Struck  v.  Railway  Co., 
58  Minn.  298,  59  N.  W.  1022.  In  that  case 
decedent  had  formerly  been  a  section  hand 
on  the  part  of  the  road  including  the  cross- 
ing where  he  was  killed,  and  was  well  ac- 
quainted with  the  situation.  There  was  in 
that  case,  as  in  the  'case  at  bar,  no  living 
witness  to  the  accident,  and  there  was  no 
evidence  that  decedent  looked  or  listened 
for  a  train  before  attempting  to  cross  the 
track.  The  court  held  tbe  question  of  con- 
tributory negligence  one  of  fact.  We  are 
unable  to  distinguish  the  case  at  bar  from 
those  dted,  and  we  follow  the  rule  there 
laid  down. 

[2]  Tbe  presumption  of  due  care  on  the 
part  of  the  decedent  In  cases  of  this  MdcI 
Is  not  a  new  doctrlna  It  has  been  applied  la 
varied  forms  of  expression  for  many  years 
In  substantially  similar  cases.  It  embodies, 
however,  no  particular  elements  differentiat- 
ing it  from  other  presumptions  of  right  coq- 
dnct,  and  is  not  conclusive^  It  may  be  over- 
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come  by  direct  proof,  or  by  facta  and  dr- 
cDnutancea  wUcb  lead  to  the  condnakm  that 
due  care  was  not  ezerdBed.  It  matters  not 
whether  the  evidence  overcoming  the  pre- 
sumption ai^>ean  from  plalntUTi  case  In 
dilef  or  from  the  evidence  offered  by  de- 
fendant It  la  safBdcnt  In  ^ther  case  to 
fully  destroy  and  take  away  the  diect  of  the 
presumption.  It  sometimes  appears  so  con- 
doslvely  that  due  care  was  not  exercised 
tbat  the  trial  court  Is  JustlBed  In  dlsmlssli^ 
the  action  or  directing  a  Terdlct  for  defend- 
ant  In  the  case  at  bar  the  evidence  made 
the  question  one  of  fact 
Order  affirmed. 


WHITK  T.  HIEWITT  et  aL 
(Supreme  C»iirt  of  Minnesota.  Nor.  IS,  1912.) 

(Syttahiu  hv  Court.) 
1  JDDGICKKT    (I    682*)  —  OONCLnSIVENESS  — 

Matties  Coitci.t7Dbd— Titlb  to  Land. 
In  this  action  of  partitioD,  the  iseue  was 
u  to  whether  or  not  plaintifl  had  an;  title  to 
an  andivided  one-third  Interest  in  the  land.  It 
is  held  that  ajud^ent  in  a  former  action  be- 
tween plaintifTs  grantor  and  others,  as  plain- 
tiSs,  and  certain  of  the  defendants  in  this  case, 
as  defendants,  estopped  plaintiff's  grantor  and 
those  in  privity  wiui  him  from  asserting  title 
to  the  interest  claimed  by  plaintifl  in  the  case 
at  bar. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1208-1206;  Dea  Dig.  {  682.*] 

2.  VbNDOB   and    P0BCBASEB   (|    244*)— GON- 
CLnSIVENBSS— Pbbsonb  Gokolcdbd. 

An  unrecorded  quitclaim  deed  from  plain- 
tiff's grantor  to  phuntiff,  construed  together 
with  a  contract  entered  into  between  them  at 
the  same  time,  constitnted  plaintiff  the  af^ent 
or  attorney  of  the  grantor  to  conduct  litiga- 
tion, sell  the  property  deecribed  in  the  deed, 
and  divide  the  proceeds,  and  did  not  make 
plaintiff  a  bona  nde  purchaser,  or  give  him  a 
title  that  can  prevail  as  against  the  subse- 
qaent  estoppel  of  Ms  grantor  by  the  Judgment 
and  decision  in  the  former  suit 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
PuKhaser,  Cent  Dig.  SS  609-611 ;  Dec.  Dig.  i 

Appeal  from  District  Court,  Bamsey  Coun- 
ty;   Hascall  R.  Brill.  Judge. 

Action  by  William  G.  White  against  Jamca 
Byrd  Hewitt  and  others.  From  an  order  de- 
nying a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

William  O.  White,  of  St  Faul,  pro  se. 
John  B.  Stryker,  of  St  Fanl,  for  respondents, 

BUNN,  J.  This  action  Is  for  the  partition 
of  certain  land  wlilch  formerly  was  a  part 
of  Bemhelmer  araiue,  In  St  FauL  Phdntifl 
dalnud  to  own  an  undivided  one-ttilrd  In- 
tnest  in  the  land,  and  each  of  defendants 
Hewitt  an  undivided  third.  The  trial  court 
decided  that  neither  plaintifl  nor  the  Hewitts 
had  any  interest  in  the  land,  bat  that  the 
same  was  owned  by  defendant  Jefferson, 
iobject  to  a  contract  with  the  def^dant 
railway  omnpany.    Plaintiff  moved  for  a 


new  trial,  and  appealed  from  the  order  deny- 
ing such  motion. 

The  ultimate  qnestttm  here  is  whether 
plaintifl  had  any  Interest  hi  the  land.  His 
claim  of  title  rests  upon  the  following  facts: 

In  X889  a  portion  of  Bemh^mer  avenue^ 
one  of  the  pobUc  streets  of  St  Fanl,  was 
vacated.  At  that  time  Allie  Hewitt  James 
Byrd  Hewitt  and  Walter  Hewitt  owned  as 
tenants  In  common  lot  60  of  Hewitt* s  outlets, 
First  division,  which  adjoined  the  vacated 
stre^  Throng  conveyances  and  a  mort- 
gage foreclosure,  all  after  the  vacation  of 
the  street,  defendant  Jefferson  became  the 
owner  of  lot  60.  AlUe  Hewitt  died  in  189S. 
By  her  will  she  devised  to  her  son,  Augustus 
Klrby  Bamum,  among  other  property,  all 
her  interest  In  Hewltt^s  outlots,  "all  in  trust 
howevo-,  to  recelTe,  rent  have,  hold,  mort- 
gage, sell  and  convey  and  otherwise  dispose 
of  the  same  or  any  portion  thereof,  whoi 
and  on  whatever  terms  he  shall  see  fit  as 
folly  as  though  he  were  seized  In  fee  simple 
thereof  in  his  own  right  and  the  proceeds 
thereof  to  Invest  and  reinvest  when  and  as 
he  shall  see  fit  Ukd  out  of  the  net  Income 
thereof  and  of  the  investments  arlalng  there-' 
from  to  use  for  the  support  of  himself  and 
his  children  whatever  he  shall  deem  neces- 
sary. And  Bhonld4t  be  necessary  In  any  case 
for  his  comfort  to  use  more  than  the  Interest 
or  income,  I  wish  him  to  do  so  without  re- 
straint or  control  from  any  <me  else^  but 
having  In  mind,  however,  my  preference 
that  he  should  keep  the  principal  Intact  if 
he  well  can.  And  all  the  said  property  and 
the  Investments  and  r^nvestments  of  the 
proceeds  thereof  remaining  at  the  death 
of  my  said  son  shall  be  disposed  of  as  he,  my 
said  son,  shall  provide  In  his  wilL  But 
should  my  said  Son  die  intestate,  then  that 
portion  of  the  said  pn^terty  mnaining  at 
his  death  Shan,  one-half  thereof,  pass  to 
and  become  the  propwty  of  then  living  chll- 
drra  of  my  said  son  and  the  Issue  of  any 
deceased  child  in  eaual  shares,  so  that  all 
the  issue,  If  any,  of  each  deceased  <Alld 
shall  altogether  rec^ve  the  same  portion  as 
a  living  child,  and  the  other  one-half  of  such 
remaining  prop^ty  shall  become  the  proper- 
ty of  and  pass  to  my  sister,  Bebecca  E.  Mil- 
ler, if  she  shall  be  then  living  but  If  she  be 
dead,  then  to  whomsoever  she  shall  have 
designated  In  her  will  to  receive  the  same." 

December  15,  1906,  Augustus  Eirby  Bar- 
nnm  executed  and  delivered  to  plalntUf  a 
deed,  by  whh^  "in  his  capad^  of  trustee 
undor  the  last  vrill  and  testament  of  Allle 
Hewitt  deceased,"  be  conveyed  to  plaintifl 
all  those  portions  of  Bemhelmer  avenue 
and  other  named  streets  embraced  within 
the  limits  of  Hewitt's  ouUots.  The  deed 
recited  the  trusts  in  the  will,  and  the  power 
of  sale  therein  given  Bamum,  and  purported 
to  be  executed  by  virtue  of  the  power  glvm 
Bamom  In  the  wUL  At  the  same  tlme^  and 
as  a  part  of  the  same  transaction,  plaintiff. 
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Baranm,  and  one  Soncheray  entered  into  a 
contract,  reciting  tbe  conveyance  by  Bamnm 
to  plaintiff,  and  providing  tbat  plaintiff  and 
Boucheray  ahonld  convert  into  cash  tlie  real 
estate  so  conveyed  by  Bamum.  and  to  tliat 
end  Institute  and  carry  forward  all  neces- 
sary suits,  pay  all  costs  and  expenses  there- 
of, and  divide  the  proceeds  of  the  property, 
when  sold,  one-half  to  Bamnm,  and  one-half 
to  plaintiff  and  Soucheray.  In  Mandt,  1910, 
Bamum,  "in  his  individual  capacity  and  al- 
so In  his  capacity  as  trustee,"  gave  another 
deed  of  the  same  property  to  plaintiff. 
Neither  of  these  deeds  was  ever  recorded, 
nor  was  the  contract 

[1]  Under  the  doctrine  of  White  v.  Jeffer- 
son, 110  Minn.  276,  124  N.  W.  373.  125  N.  W. 
262,  32  L.  B.  A.  (N.  S.)  778,  784,  Allle  Hewitt, 
at  the  time  of  her  death,  owned  a  one-third 
interest  in  tbe  land  In  question.  The  writer 
la  firmly  convinced  tbat  tbe  doctrine  of  that 
case  is  unsound,  but  it  must  be  adhered  to 
In  the  present  case  between  the  same  parties. 
If,  therefore,  plaintiff  now  has  Allle  Hewitt's 
interest,  through  her  will  and  the  deeds 
from  Bamnm,  he  is  tbe  owner  of  a  one-third 
interest  In  the  property  involved,  each  of 
the  Hewitts  the  owner  of  one-third,  and  de- 
fendant Jefferson  has  no  title,  '-i'he  claim 
of  defendant  Jefferson  is  that  Bamum  was 
estopped  to  claim  title  to  the  land  in  ques- 
tion by  virtue  of  the  decision  and  judgment 
In  an  action  brought  by  Bamum  and  the 
Hewitts  against  Jefferson  and  others,  and 
that  plaintiff  took  no  title  firom  Bamum 
under  either  deed. 

We  find  little  difficult  in  agreeing  with 
the  conclnslons  of  the  trial  court  that  the 
Judgment  in  tbe  Bamum  Case  constituted  an 
estoppel.  In  the  complaint  in  that  case 
plaintiffs  all^Eed  that  the  legal  title  to  the 
tract  In  question,  and  ot^er  proper^,  was 
in  defendants  Jefferson  and  Hoard,  but  that 
plaintiffs  were  the  owners  of  the  equitable 
title.  Tbe  answer  admitted  that  defendants 
had  the  legal  title,  and  denied  that  plaintiffs 
had  any  right,  title,  or  interest  The  com- 
plaint referred  to  an  exhibit  for  the  descrip- 
tion of  the  real  estate  involved  In  tbe  action, 
and  in  this  exhibit  the  part  of  Bemheimer 
avenue  claimed  in  the  case  at  bar  was  ex- 
plicitly described.  After  a  trial,  the  court 
rendered  a  decision  In  favor  of  defendants, 
finding  that  the  title  was  In  Jefferson  & 
Hoard,  and  that  plaintiffs  had  no  right  title, 
or  Interest  to  or  in  the  premises.  Pursuant 
to  this  decision,  Judgment  was  entered  in 
tbe  district  court  by  the  terms  of  which  it 
was  adjudged  "Uiat  plalntlfl^  herein  take 
nothing  by  this  action,  and  that  defendants 
herein  have  and  recover"  costs.  This  Judg- 
ment was  affirmed  by  this  court  Bamum  v. 
Jefferson,  100  Minn.  1,  122  N.  W.  463. 

It  is  true  that  tbe  question  of  Bamum 
and  the  Hewitts*  title  to  the  strip  of  vacated 
street,  as  distinct  from  their  claimed  owner- 
ship of  the  property  of  which  Jeflerwm  ft 


Hoard  had  the  legal  title,  was  not  litigated. 
Indeed,  the  case  hinged  upon  the  exlstoice 
of  the  agreement  claimed  by  plaintiff  to  have 
be«i  made:  But  this  la  in  no  way  controlling. 
The  Issue  Involved  In  the  case  at  bar,  the 
title  to  tbe  vacated  street,  was  presented  by 
the  pleadings  In  tbe  former  case,  and  might 
have  been  litigated.  As  aald  by  Chief  Jus- 
tice Start  in  Veline  v.  Dablqnlat  61  Minn. 
119,  66  N.  W.  141:  "A  Judgment  on  the 
merits  constitutes  an  absolute  bar  to  a  sec- 
ond suit  for  the  same  cause  of  action,  and 
Is  con<4usive  between  parties  and  privies, 
not  only  as  to  every  matter  which  was  ac- 
taally  litigated,  but  also  as  to  every  matter 
which  might  have  been  litigated  therein." 
In  Prendergast  v.  Searle,  81  Minn.  291,  84 
N.  W.  107,  Mr.  Justice  Brown  said :  "It  is 
elementary  that  a  Judgment  In  an  action  is 
final  and  conclusive  between  tbe  same  par- 
ties as  to  all  questions  or  issues  presented 
by  tbe  pleadings."  The  rule  is  a  familiar 
one,  and  we  apply  it  here. 

We  do  not  consider  that  the  cases  of  Dix- 
on V.  Merrltt  21  Minn.  197,  McClung  v. 
Condit  27  Minn.  46,  6  N.  W.  399,  or  Anglr 
V.  Byan,  63  Minn.  373.  65  N.  W.  940,  an- 
nounce any  different  rule  tbat  is  applicable 
to  the  facts  in  this  case.  The  distinction 
between  estoppel  by  judgment  and  estoppel 
by  verdict  is  not  important  in  this  case.  The 
issue  as  to  tbe  ownership  of  this  vacated 
street  was  expressly  made  by  the  pleadings 
In  the  formei  suit  That  It  was  not  actually 
litigated  may  have  been  because  tbe  legal 
title  was  admitted.  In  any  event  it  is  not 
a  case  tbat  calls  for  a  dedsion  iV^t  because 
there  is  no  finding  or  no  evidence  that  the 
point  was  actually  litigated  and  determined 
in  tbe  former  suit  there  can  be  no  estoppel. 
The  fact  of  ownership,  the  vital  fact  in 
the  case,  was  litigated  and  determined.  Tbe 
most  that  can  be  said  Is  that  the  le^l  point 
upon  which  plaintiff  now  claims  title  was 
not  presented  in  the  forma*  case,  and  not 
decided.  This  Is  no  reason  why  the  former 
adjudication  is  not  a  bar. 

It  Is  urged  that  because  the  Judgment  it- 
self did  not  adjudge  title  In  defendants, 
there  could  be  no  estoppel.  But  we  look  to 
the  findings  to  see  what  was  decided,  to  in- 
terpret the  Judgm^t  It  there  appears 
clearly  that  It  was  determined  that  plalntlffa 
had  no  title,  and  that  defendants  were  tbe 
owners.  Plaintiff  contends  that  the  Judgm^t 
did  not  give  title  to  defendants,  was  not  a 
link  in  their  chain  of  title,  under  the  mle 
In  Minnesota  Debenture  Go.  v.  Johnson,  94 
Minn.  ISO,  102  N.  W.  381,  110  Am.  St  Bep. 
354.  This  may  be  conceded,  but  it  does  not 
help  plaintiff.  Though-  the  Judgment  was  not 
a  link  in  defendant's  title,  though  it  did  not 
operate  to  transfer  the  Bamum  and  Hewitt 
title  to  Jefferson  as  against  all  the  world,  it 
does  not  follow  that  it  might  not  operate  as 
an  estopp^  by  verdict  to  prevoit  tbe  asser- 
tion of  title  by  Bamum  and  Ota  Hewitts,  or 
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their  prlTlM.  Plaintiff  moat  Bbow  that  be 
bts  an  Interwt  In  tba  land  tbat  he  ae^  to 
bare  partitioned  in  this  action.  He  can  pte- 
vaU  only  U  be  abowa  a  title  in  himself,  not 
merely  by  showins  that  another  has  no  ti- 
tle. We  think  it  (dear  that  there  waa  an  es- 
toppel  as  against  Bamnm  and  the  Hewitts. 

[1]  It  remaina  to  be  considered  whether 
plaintiff  took  any  title  from  Bamnm  that 
gives  him  an  interest  in  Uie  land  that  is  not 
cut  oat  by  the  est(VP«l  ot  his  grantor.  The 
trial  court  decided  that  the  first  deed  from; 
Bamnm  "in  his  capad^  as  trastee"  under 
the  wDl  of  AlUe  Hewitt  conveyed  no  title, 
because  the  trust  was  an  Invalid  one,  and 
the  qnestion  of  the  validity  of  this  trust 
was  argued  In  tbla  court  But,  ctmcedlng  its 
inraUdlty,  we  are  not  prepared  to  hold  that, 
were  it  not  for  the  contract  entered  Into  as 
a  part  of  the  transaction,  plaintiff  did  not 
acQulre  thereby  all  the  interest  which  Bamnm 
had,  either  as  trustee  or  as  the  ownefr  of  the 
legal  title.  We  must,  however,  ccmalder  the 
transaction  as  a  whole,  and  look  to  the  terms 
of  the  contract,  to  determine  whether  plain- 
tur  should  be  considered  a  bona  fide  punAias- 
er  of  Bamnm's  Interest,  or  merely  his  agent 
and  attorney  to  conduct  necessary  litigation, 
sell  the  property,  and  turn  over  the  proceeds 
to  Bamum,  less  compensation  for  his  serv- 
ices and  those  of  SouiAeray,  The  contract 
seems  to  leave  no  reasonable  doubt  on  this 
point  It  was  certainly  not  intended  that 
plaintiff  should  ttecome  the  owner  of  Bar- 
Dum's  interest  He  was  obligated  to  conduct 
litigation,  If  necessary,  as  It  undoubtedly 
would  be  and  was,  to  establish  Bamum's  ti- 
tle to  a  one-third  Interest  in  the  vacated 
street  And  he  was  bound  to  account  to 
Bamnm  for  the  proceeds  of  such  litigation 
and  the  sal&  His  interest  was  really  In  the 
fruit  of  the  litigation,  not  in  the  real  estate 
Itself.  His  position  was  not  far  different 
from  tbat  of  any  lawyer  who  takes  a  case 
on  a  contract  for  a  contingent  fee.  Looking 
broadly  at  the  entire  situation,  as  disclosed  by 
the  deed,  contract,  and  evidence,  we  must 
bold  that  plaintiff  was  tmly  the  attorn^, 
agoit,  or  truatee  of  Bamum,  and  that  he  can- 
not be  oonsfdered  an  innocent  purchaser,  or 
evm  a  pnrchsser  of  Bamom's  interest  in 
the  land. 

All  that  is  said  above  applies  to  the  second 
deed  from  Bamnm  to  plaintiff,  and,  in  ad- 
dition, there  is  the  tact  that  this  deed  wss 
given  after  Bamnm  had  become  estopped  by 
the  judgment  or  decision  in  the  case  of  Bar- 
nam  against  Jefferson.  As  we  have  said,  nei- 
ther cl  the  deeds  to  ^Intlff  was  ever  re- 
corded. It  Is  ImpoBsible  to  hold  that  he  has 
aoj  title  that  can  prevail  In  this  action  of 
partition. 

We  have  carefully  considered  the  otb» 
points  presented  by  plaintiff,  and  reach  the 
conduslon  tbat  there  was  no  error  In  the 
itnMngnf,  or  in  thcomlsslon  to  make  certain 


findings,  and  that  the  decision  of  the  trial 
court  tbat  plaintiff  had  no  interest  In  the 
land  sought  to  be  partitioned  was  correct 
Order  affirmed. 


WEISS  V.  GBEAT  NOBTHEBN  BY.  CO. 
(Supreme  Court  of  Minnesota.  Nov.  15, 1912.) 

(SvUahut  by  the  Court.) 

1.  Bailboads  <S  350*)  —  Opkbation  — Acci- 

DSNTS  AT  CBOSSINOS— QUUnON  FOB  JUBT. 

In  an  action  for  Injuries  received  by  a  pe- 
destrian, who  was  struck  at  night  hy  one  of  the 
defendant's  engines  at  a  grade  crossing,  evi- 
dence considered,  and  held  sufficient  to  take 
the  case  to  the  jurr  upon  the  guestion  as  to 
whether  the  headlight  of  the  engine  was  Ught- 
ed,  and  also  upon  the  ultimate  issues  as  to 
negligence  on  the  part  of  the  defendant  and 
contributory  negligence  on  the  part  of  the 
plaintiff. 

[Bd,  Note.— For  other  eases,  see  Bailroada, 
Cent  Dig.  H  Ilfi2-U02;  Dec.  Dig.  |  350.*] 

2.  Baxlboadb  ft  820*)  —  Opebatxon— AOOE- 

DENTS  AT  CBOBSINOB— iNSTBUOnonS. 

Instruction  as  to  the  duty  of  the  engi- 
neer to  give  warning,  upon  dUoovering  me 
plaintiff  ia  a  position  of  peri],  considerea  end 
held  not  reversible  error. 

[Ed.  Note.— For  otber  cases,  see  Bailroada, 
Cent  Dig.  H  1014-1016,  101%;  D«&  Dig.  % 
820.*] 

8.  Dauaobs  (S  130*)— Bxausra  DAiuaiB— 

PBBSOnAI.  Ihjcbies. 

Damages  Aald  excessive. 
[Ed.  Note^For  other  cases,  see  Damages, 
Cent  Dig.  U  867-387,  370;  Dec.  Dig.  i  ISO.*] 

Appeal  from  District  Court,  Meeker  Coun- 
ty; Gorham  Powers,  Judge. 

Action  by  laura  Weiss  against  the  Great 
Northern  Railway  Company.  From  an  or- 
der denying  a  motion  for  judgment  or  for 
a  new  trial,  defendant  appeals.  New  trial 
granted  on  condition. 

W.  D.  Cim,  of  St  Paul,.  J.  D.  SuUlvan,  of 
St  Cloud,  and  N.  D.  March,  of  Lltebfleld, 
for  appellant  Ernest  W.  Campbell,  of  Litch- 
field, and  F.  SL  Latham  and  O.  A.  Fldseon, 
both  of  Minneapolis,  for  respondoit 

PHILIP  EL  BROWN.  J.  Action  to  recov- 
er damages  for  personal  injuries  sustained 
by  the  plaintiff.  In  colliding  with  one  of  the 
defendant's  trains  on  October  28,  lUKi,  at  a 
street  crosalnff  In  the  city  of  Litchfield,  and 
in  which  shs  obtained  a  verdict  for  tlw  sum 
of  $7,B0a  This  is  an  aiweal  by  the  defend- 
ant from  an  ordtt  denying  Its  alternative 
motion  for  judgment  in  Its  favor  or  for  a 
new  trlaL 

The  defendanfe  railway  traverses  Litch- 
field in  ui  easterly  and  westerly  direction, 
crossing  Sibley  and  other  avenues  west  there- 
of. The  business  and  the  larger  portion  of 
the  residence  section  is  located  north  of 
the  defendant's  right  of  way  and  tradis, 
while  to  the  south  thereof  is  ^tnate  the 
smsUer  part  of  the  dty.  Sibley  avmne,  tba 
main  thoroughfare,  runs  north  and  south. 
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has  a  sidewalk  on  each  side  of  Its  roadway, 
and  crosses  the  defendant's  right  of  way 
and  tracks  about  SO  feet  east  of  the  defend- 
ant's depot  The  plalntur,  a  yoong  lady 
about  23  years  of  age,  had  resided  for  many 
years  on  this  avom^  some  2^  or  3  blocks 
south  of  the  said  station,  and  was  thoroughly 
familiar  with  the  railway  crossing,  tracks, 
depot,  buildings,  and  grounds  of  the  defend- 
ant, and  also  with  Its  custom  of  signaling 
by  whistling  one  or  more  times  upon  the 
approach  of  Its  trains  to  the  various  streets 
which  its  traces  crossed,  including  Slbl^ 
avenue.  About  7:30  o'clock  In  the  evening 
of  the  day  of  the  accident*  the  plalntur  walk- 
ed from  her  home,  proceeding  north,  along 
the  sidewalk  on  the  east  side  of  Sibl^  ave- 
nue, and,  on  arrlvii^  at  a  point  about  1% 
blocks  south  of  the  defendant* 8  tracks,  heard 
a  rumbling  sound,  but  was  not  thui  certain 
that  it  was  produced  by  a  train.  She  be- 
came certain,  however,  ^at  the  noise  refer- 
red to  was  made  by  a  train  approaching 
from  the  west,  vben  abe  was  about  a  block 
from  the  crossing.  Nevertheless,  she  con- 
tinued bet  Journey,  and  lust  prior  to  step- 
ping upon  the  tracks  at  the  crossing  she  ob- 
served several  persona  on  the  opposite  side 
of  the  street  crossing  over  the  trades  from 
the  north  to  the  south  side,  and  when  she 
was  almost  over  the  tracks  She  was  struck 
by  some  portion  of  an  engine  approaching 
from  the  west,  whereby  she  suffered  the  in- 
juries complained  of. 

[1]  The  matters  stated  above  are  uncon- 
troverted.  The  plaintiff  alleges  several  acts 
of  negligence  In  her  complaint.  Including  the 
running  of  the  train  through  the  city  at  ex- 
cessive speed,  the  failure  to  give  either  the 
customary  or  statutory  signals  of  approach 
to  the  crossing,  by  bell,  whistle,  or  other- 
wise, and  also  tbftt  the  headlight  on  the  en- 
gine was  anilghted.  Furthermore,  she  claims 
that  the  evidence  establishes  each  claim  of 
negligence  charged.  All  of  these  allegations 
and  claims  the  defendant  denies.  The  de- 
fendant, however,  concedes  that,  if  the  bead- 
light  of  the  engine  was  unllghted  at  the  time 
of  the  accident,  snch  fact  would  constitute 
negligence  on  its  part,  and  we  deem  such  is, 
In  any  event,  the  law.  A  consideration  of 
the  testimony,  especially  those  portions  de- 
tailing the  physical  facts,  taken  In  connec- 
tion with  the  Instructions  given — which  must 
be  taken  to  be  the  law  of  the  case  so  far  as 
the  plaintiff  is  concerned — Pleads  to  the  con- 
clusion that  the  verdict  rendered  can  in  no 
event  be  sustained,  unless  the  evidence  ad- 
duced concerning  the  question  of  the  head- 
light being  unllghted  at  the  time  of  the  ac- 
cid«)t  was  sufficient  to  carry  the  case  to  the 
Jury  on  this  point  We  adopt  this  view,  be- 
cause we  deem  It  clear  that  in  the  event  of 
a  determination  that  the  evidence  on  this 
question  was  Insuffldent  to  sustain  a  find- 
ing in  accordance  with  the  plaintiff's  conten- 
tion, then  the  plaintiff  must  be  held  to  have 


beat  guilly  ot  contributory  ne^lgence,  as  a 
matter  of  law,  In  crossing  the  track  under 
the  circumstances  disclosed.  Was,  then,  the 
evidence  sufficient  to  sustain  a  finding  that 
tbe  headlight  of  the  locomotive  was  unllght- 
ed when  the  plaintiff  was  injured?  This 
question  Is  so  connected  with  the  defend- 
ant's contention  that  the  plaintiff  was  guilty 
of  contributory  negligence,  under  the  cir- 
cumstances above  Indicated,  that  for  conven- 
ience we  will  consider  them  together.  And 
in  this  connection  it  should  be  remembered 
that  the  bnrdoi  rested  on  the  plaintiff  fair- 
ly to  satisfy  the  minds  of  the  jurors  as  to 
the  correctness  of  her  oontoitlon  in  tibia  re- 
gard, and  that  same  burden  rested  upon 
the  defendant  to  establish  contributory  n^- 
llgence  on  the  part  of  the  plaintiff,  and,  for* 
tbermore,  tiut  the  elemoitary  role  must  be 
applied  that,  b^ore  Che  court  can  declare 
either  the  existence  or  nonexistence  of  neg- 
Ugenoe'as  a  matter  of  law,  the  proof  must 
be  SDdi  that  reasonable  minds  could  not 
draw  different  conclusions  concerning  the 
presence  or  absence  of  due  care  therefrom. 

It  is  neittier  practtcable  nor  advisable  to 
state  all  of  the  evidence  bearing  upra  these 
questions.  Nor  are  we  required  to  discuss 
the  evidence  for  the  purpose  of  demonstrat- 
ing tbe  correctness  of  the  trial  court's  ac- 
tion. Demaris  v.  Rodgers,  110  Ulnn.  49,  124 
N.  W.  457;  Prahl  v.  Brown  County,  104 
Minn.  227,  116  N.  W.  4S3.  The  fbUowlng  is, 
we  think,  a  fair  summary  of  tbe  evidence 
pertinent  to  the  present  Inquiry,  when  cou- 
pled with  the  facts  already  stated: 

The  center  of  the  defendant's  staUon  is 
about  22Q  feet  from  tbe  east  side  of  Sibley 
avenue,  where  the  accident  occurred,  and 
before  passing  onto  tbe  track  near  the  point 
where  she  was  struck  the  plaintiff  conld  have 
seen  tbe  headlight  of  the  approaching  engine, 
had  It  been  lighted,  for  a  long  distance,  and 
it  appears  in  this  connection  that  her  eye- 
sight and  hearing  were  normal.  The  night 
was  very  dark,  and  a  high  wind  was  blow- 
ing from  the  northwest  There  was  evidence 
sufficient  to  show  that  neither  the  street 
near  where  tbe  accident  occurred  nor  the 
defendant's  right  of  way  was  lighted,  and 
that  there  were  no  lights  In  tbe  defendant's 
depot  or  grounds.  The  plaintiff,  an  intelli- 
gent young  woman,  testified  that  she  saw  no 
headlight  or  train  approaching,  though  she 
was  mindful  of  the  foct  that  one  was  coming 
from  the  west,  and  continued  to  look  therefor 
up  to  the  time  she  was  struck,  and  that  she 
heard  no  bell  or  whlsQ^  except  one  sharp 
blast  immediately  before  she  was  struck. 
Other  witnesses  traversing  the  same  side- 
walk a  short  distance  behind  her  heard  no 
bell  or  whistle,  except  a  whistle  for  the  sta- 
tion and  three  sharp  blasts  simultaneously 
with  the  accident  and  did  not  see  the  ac- 
cident ;  the  latter  fact  apparently  due  to  no 
other  reason  tban  the  absence  ot  light, 
though  the^  did  see  tbe  train  pass  the  cross- 
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iBf  mnd  noticed  Oat  a  dead  engliiA  was  a 
part  of  tba  load.  The  engineer  teatUed  that 
he  first  uw  the  plaintiff  when  hla  oisine  was 
*  abont  the  middle  of  the  depot,  and  when 
ahe  was  from  20  to  80  feet  loath  of  the 
track,  towards  which  she  was  walking,  ac- 
cording to  hlB  estimate,  "mediom*"  wtm  htt 
head  aomewhat  down,  and  that  he  last  saw 
ber  when  she  stepped  Into  the  lls^t  of  the 
headlight— which,  according  to  his  testimo- 
ny, shone  over  the  tratifc  and  sidewalk  to  a 
considerable  extent^-and  attempted  to  cross 
the  track;  but  be  did  not  see  the  engine 
strike  her.  The  engine  messenger,  who  was 
In  the  cab  of  the  engine,  testified  that  be 
saw  the  accident,  but  coold  not  see  whether 
It  was  a  man  or  a  woman  that  was  stnu^, 
or  what  part  of  the  engine  struck  the  plain- 
tur.  The  fireman  testified  that  he  lit  the 
headlight  of  the  engine  at  the  station  west 
of  Litchfield,  and  that  whem  the  train  stopped 
after  the  accident,  about  2,000  feet  east  of 
the  crossing,  he  went  to  the  front  of  the 
eogloe  to  ascertain  the  condition  of  the  head- 
light, and  found  It  still  burning,  and  other 
employes  of  the  defendant  testified  to  the 
eftect  that  the  headlight  was  lighted.  Its 
employes  also  testified  that  the  train  made 
a  great  deal  of  noise  In  approaching  the 
station — which  erldence  was  corroborated  by 
other  witnesses — and  that  the  usual  and 
statutory  signals,  by  whistle  and  bell,  were 
given  on  approaching  and  passing  through 
the  city.  Including  three  sharp  blasts  Just 
prior  to  the  aoeident.  The  employes  esti- 
mated the  speed  of  the  train  at  from  10  to 
15  miles  an  hour,  while  the  plaintiffs  wit- 
nesses estimated  It  at  2a  It  also  appears 
that  two  small  "classification"  lights  were 
burning  on  the  front  of  the  engine. 

Each  case  of  this  kind  must  be  determined 
upon  Its  own  facts,  and  after  a  careful 
consideration  of  all  the  evidence  in  this 
case,  in  connection  with  the  argument  made 
and  the  authorities  cited  by  the  defoidant. 
we  cannot  hold  that  the  jury  were  not  justified 
in  believing  the  plaintiff's  version  of  the  ac- 
cident Nor  can  we  say  that,  because  other 
witnesses  having  a  side  view  of  the  train 
Baw  it  pass  the  crossing,  the  plaintiff,  from 
ber  viewpoint,  must  have  seen  it  as  It  ap- 
proached. Triie  It  Ls  that  this  approaching 
tialu  most  have  made  considerable  noise; 
bat  It  should  be  remembered  that  a  hij^ 
wind  was  blowing,  which  might  easily  have 
InterfereO  with  the  plaintiff's  hearing  it,  ukd 
tbat  it  Is  difflcolt,  U  not  impossible,  to  de- 
termbie  bow  far  a  train  Is  distant  from  Its 
noise  alone.  We  are  asked  to  hold  that  the 
plalntUE,  being  aware  tbat  a  train  was  ap- 
proaching tnm  the  west;  should  not  have  at- 
tempted to  cross  the  track,  even  if  she  heard 
no  signals  and  saw  no  lights,  because,  It  is 
ugned,  tile  nse  of  signals  and  lights  are  pnn^ 
cipally  to  warn  prasons  of  approaching  trains, 
ud  haws  thetr  absence  cannot  be  taken  In- 
to acooont  by  one  who  knows  that  a  train  Is 


coming.  Of  course,  the  knowledge  that  a 
train  is  approaching  is  an  Important  circum- 
stance to  be  considered,  together  with  Other 
drcum stances,  on  the  question  of  contributo- 
ry nogUgenee;  but  we  chnnot  hold  tbat  nnder 
the  evidence  in  this  case  the  plaintiff  must 
be  deemed  to  have  beui  gollty  of  snch  neg- 
ligence simply  because  of  such  knowledge. 
The  main  conflict  in  the  evidence  emtcetns 
the  headll^t  To  determine  the  question 
adversely  to  the  plalntUTs  claim,  we  would 
have  to  hold  that  the  plaintiff  was  either  en- 
tirely faulty  in  her  recollection  of  the  oc- 
currence or  (hat  she  testified  falsely.  This, 
we  think,  would  invade  the  province  of  the 
jury.  The  circumstance  of  the  engineer's 
seeing  the  plaintiff  so  short  a  period  before 
her  Injury,  the  testimony  of  the  engine  mes- 
senger that  he  could  not  determine  what 
part  of  the  engine  strudE  the  plaintiff,  or 
even  whether  it  was  a  man  or  a  woman  that 
was  struck,  taken  In  connection  with  thd 
testimony  of  the  witnesses  who  were  walk- 
ing behind  the  plaintiff  on  Sibley  avenue, 
to  the  effect  that  they  did  not  see  the  acci- 
dent, though  in  the  darkness  the  headlight, 
If  lighted,  would  naturally  have  created  con- 
siderable light  at  the  place  of  the  accident, 
constitutes  strong  corroboration  of  the  plain- 
tiff's version,  and  makes  tbe  question  one 
for  the  Jury. 

In  reaching  this  conclusion,  we  have  not 
overlooked  the  written  statement,  made  by 
the  plaintiff  on  the  day  after  tbe  accident, 
at  the  Instance  of  an  employ^  of  the  de- 
fendant. In  several  respects  this  case  is 
similar  In  its  facts  to  Enudson  v.  Great 
Northern  Ry.  Co.,  114  Minn.  244,  130  N.  W. 
994,  which,  generally  spealclng.  Is  controlling 
here. 

[2]  The  court  Instructed  the  jury  among 
other  things,  as  follows:  "If  yon  should  find 
from  the  testimony  that  the  engineer  did 
discover  the  plaintiff  when  the  train  or  en- 
gine was  some  100  or  160  feet  west  of  the 
crossing,  and  that  he  discovered  that  the 
plaintiff  at  the  same  time  was  not  observing 
the  train,  and  apparently  did  not  see  or  no- 
tice the  train,  but  was  approaching  the  rail- 
way track  and  crossing  as  If  unconscious  of 
the  approach  of  the  train,  then  it  would  be 
the  duty  of  the  engineer  to  Immediately  give 
signals  or  warning  that  he  might  make 
known  to  her,  if  possible,  the  near  approach 
of  the  train.  And  if  you  find  that  condition 
of  things,  and  he  did  not  do  so  immediately, 
it  would  be  negligence  on  the  part  of  ttie  en- 
gineer and  tbe  defendant,  as  the  engines 
was  its  servant."  The  defendant  complains 
of  this  instruction,  but  we  find  no  rerOTU)le 
error  therein. 

[I)  Ttw  defendant  contends  tliat  the  amount 
of  tbe  verdict  is  excessive,  that  It  was  not 
justified  by  tlie  evidence,  and  was  the  result 
of  pasidon  and  prejudice  on  the  part  of  the 
Jury.  Tbe  plaintiff  was  earning  fSS  per 
month  at  tbe  time  of  tbe  accident,  and  it 
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appran  tiutt  op  to  Oie  date  of  Uw  trial, 
June  14, 1911)  she  wan  unable  to  perfffltm  any 
B^lcee,  and  tliat  the  probaUltttes  were 
that  Boch  condition  would  continue  for  a  con- 
siderable period.  Ibe  flact  that  ahe  was  i 
verely  Injured  bj  the  acddffiit,  and  was  snb- 
Jected  to  much  pbyateal  and  mental  anflerlng, 
cannot  be  gainsaid.  But  we  have  exanilned 
the  record  with  care  on  this  question,  and, 
while  realising  that  It  Is  a  delicate  matter 
to  Interfere  with  the  determination  of  the 
]Qr7  In  fhls  regard,  we  hold  that  the  evi- 
dence tending  to  show  the  likelihood  of  the 
plain  tiers  complete  recovery  Is  so  convincing 
that,  under  the  faiBtnictiona  glvai,  the  ver- 
dict rokdered  cannot  stend. 

Ordered,  therefore,  that  a  new  trial  of 
this  action  be  granted,  nnless  the  plalntM^ 
within  20  days  next  after  the  fllli^  of  the 
remittitur  in  the  district  court,  flies  there- 
in her  consoit  to  a  reduction  of  the  verdict 
to  $6,500,  In  which  case  judgment  will  be 
entered  therein  for  the  amount  of  the  ver^ 
dicA,  as  thus  reduced,  t(«ether  with  Interest 
thffleon  from  the  date  of  the  verdict 


In  re  RCVBBSIDB  PABK. 

BTBBINGTON  et  aL  v.  BOABD  OF  PABK 
COM*Ba 

(Supreme  Court  of  lUnnesots.  Nov.  16,  lftl2.) 
(BvJMtu  H  m  Court.) 

1.  CONSTITUTIOnU  liAW  ((  290*)— PUBUO 
IMPKOTEHKNT  —  ASSESSICEKT  —  HKASIRa  — 
"Dux  FBOCESB  OF  LaW." 

In  proceedingB  to  assess  the  cost  of  lands 
aoqnlred  for  parK  purposes  in  Hinne^Us,  It 
is  *etd  that  the  owners  of  land  to  be  assessed 
were  at  some  stage  of  the  proceedings  entitled 
to  a  bearing  de  novo  upon  all  objectionB  they 
might  have,  in  order  to  constitute  "due  process 
of  Taw." 

[Ed.  Note. — For  other  eases,  see  GonstltQ- 
ao^tMW,  Cent.  Dig.  H  871-876;  Dec  Dig. 

For  Other  definitionB,  see  Words  and  Phrases, 
VOL  8,  pp.  2227-2260;  voL  8,  p.  7644.] 

2.  CoNffrmmoNAL  Law  {|  290*)— Dos  Pbo- 
CE88  OP  Law  — PUBZJO  Impbovsmxht  — As- 
BESSUEItT— HkABINQ. 

The  trial  In  the  district  court  on  the  appli- 
cation to  confirm  the  aseessment  of  tiie  park 
assessors  is  not  such  a  hearing. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tional  Law,  Cent.  Dig.  {S  871-^76;  Dec.  Dig. 
i  290.*] 

8.  CONBTIT U TlOJfAL  LAW  (|  280«)— PUBUO 
lUPBOVKUENT^ASSSsainENT— HSABIHa. 

The  order  or  Jodgment  confirming  such  as- 
sessment Is  a  final  order  or  JudgmenL  and  pre- 
cludes the  objectors  from  having  sucui  a  hear- 
ing theresfter. 

[Bd.  Note.— For  otiier  cases,  see  Gonstftn- 
tional  Iaw,  Cent  Dig.  H  8T1-87B;  Dec  Dig. 
I  280.*1 

4.  GoNsnTDTionai,  Law  (f  280*)— Due  Pbo- 
OESB  or  Law— Abbessiibht  fob  Pubxjo  Iu- 

PBOVEHENT. 

The  bearliv  provided  by  the  law  to  be 
held  before  the  park  assesson  la  such  a  hear- 
ing;   Notice  of  the  time  and  idaee  thereot 


served  1^  pubScstlon,  dsoeiflrfag  Che  location 
of  the  proposed  park,  bnt  not  describtng  the 
proper^  to  be  assessed  therefor,  or  the  bound- 
aries of  the  sssessment  district  Is  a  sufficient 
notice  to  constitute  doe  process  of  Isw. 

[Ed.  Note.— For  other  esses,  see  Oonstita- 
tlcKnad  Law,  Cent  Dig.  H  871-875;  Dee.  Dig. 
I  290.*] 

6.  Municipal  CbBPOBATions  (|  B02*)— Pcrs- 

XJO  IMFBOVBUZNT— ASBESSUBNT— VALIDITT. 

The  decision  of  the  trial  conrt  to  the  ef- 
fect that  the  assessors  ^  not  set  on  iU^al 
or  erroneooa  principles  In  asses^ng  the  prop- 
erty of  objectors  as  spedally  benefited  by  the 
park,  is  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  sse  Municipal 
Corporations,  Cent.  Dig.  |  1174;  De&  Dig.  | 

6.  MUNIOIPAI.  COBPOBATIONB  (|  802*)— PDB- 
UO  bfPBOVEHENlV-ABSESSiaEm!— fiBAUHO. 

It  was  not  prejudicial  error  to  try  the 
case  on  affidavits,  with  permission  to  objectors 
to  apply  to  be  permitted  to  offer  oral  testimony 
in  addition. 

[Ed.  Mote^For  other  cases,  see  Municipal 
^rporations.  Cent  Dig.  i  U74:  Deo.  Diff.  1 

Brown,  J.,  dissenting. 

(Aditttonat  BvUalnu  by  Bditoridl  Staff.) 

7.  MtTNZciPAl.  C0BPOBATION8   (i  608*)— Ih- 
FBovEusHta— AssBBauHTs— Dicuiona  Be- 

VIBWABLB. 

An  order  denying  a  motion  of  objectors  to 
an  assessment  for  park  improvement  to  vacate 
a  prior  order  confirming  the  assessment  si^ 
grant  a  new  trial  Is  appealable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Colorations.  Cent  Dig.  H  USl,  1182;  Dec 

Appeal  from  District  Conrt  Hezmepln 
Oonn^;  B.  F.  Walte,  Judge. 

ProceedingB  to  assess  the  cost  of  land  ac- 
quired aa  an  enlargement  of  Riverside  Park, 
Minneapolis.  From  an  order  confirming  the 
assessment  by  the  Board  of  Park  Commis- 
sioners, and  from  an  order  denying  a  mo- 
tion of  James  Bverlngton  and  others,  ob- 
jectors, to  vacate  the  prior  order  abd  grant  a 
new  trial,  the  objectors  aweaL  Afflmied. 

George  B.  Selover,  of  Minneapolis,  for  ap> 
pellants.  a  J.  Bodcwood.  of  Mlnneapidla, 
for  respondent 

BUNN.  J.  proceedings  under  section  4, 
chapter  80^  Special  Laws  of  1889,  to  assess 
the  coat  of  lands  aoqnlred  for  park  pnr- 
poeea  In  Minneapolis  npon  lands  apedally 
bentf  ted  thereby.  Objections  were  filed  and 
the  matter  beard  befine  the  district  conrt 
for  Hom^dn  county  on  the  an^teatkm  to 
confirm  the  asseasment  The  trial  court 
granted  the  abdication.  Objectors  aiH>ealed 
from  the  order  confirming  the  aaseasmait. 
and  also  txom  a  sabseqnait  order  dnylng 
the  motion  of  ot^eetora  to  vacate  the  iwlor 
order  and  grant  a  new  triaL 

[73  The  first  question  Is  whether  either 
order  Is  appealaUa  We  hold  that  Qkt  aec- 
ond  order  should  be  oonstroed  as  <m6  deny- 
ing a  new  trial,  and  tliat  it  Is  appeaUUa 
The  case  on  the  merlte  presents  serious 
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and  dlfflcalt  qnestiona.  to  the  proper  under- 
standing  and  dedaioii  o£  wlildi  a  rather  fall 
statemoit  of  fftcts  is  necessary.  The  land 
acQolred  for  park  purposes  was  a  tract  In 
tbe  Sixth  and  Elerentli  wards  of  Mlnneapo-' 
lis,  bounded  on  the  northeast  by  the  Mis- 
sissippi rirer.  Tbe  board  of  park  conunis- 
doa»n  determined  tliat  70  per  cent,  of  the 
aoionnt  required  for  the  inirchaae  of  this 
tract,  which  was  94(^400,  shonld  be  assessed 
apoQ  and  collected  from  the  land  specially 
benefited  by  the  establisbmoit  of  the  park. 
The  board  then  petitioned  the  district  court 
for  the  anwlntment  of  paA  assessors.  No- 
tice of  this  application  was  pubUslied  as  re- 
quired Iqr  the  law.  No  appearance  was  made 
in  opposition  to  tlie  potion,  and  the  court 
anminted  three  assessors  to  determine  tbe 
assessment  district  and  make  the  assessment. 
Tte  assessors  so  aivtdnted  qualified,  made 
and  caused  to  be  pabHsheA  notice  of  tbe 
time  and  place  when  they  would  meet  for 
tbe  purpose  of  making  such  assessniMit,  and 
that  "all  parties  Interested  may  appear  be- 
fore said  assessors  and  he  heard  touching 
any  matter  connected  with  the  assessmoit" 
This  notice  was  not  personally  swred  upon 
any  of  tbe  interested  property  owners,  and 
did  not  contain  any  description  of  the  assess- 
ment district,  its  location  or  extent,  but  did 
oontain  a  desex^tlon  of  the  propert^r  taken 
tor  the  pa^  It  does  not  appear  that  ap- 
pellants or  any  interested  persms  appeared 
btfore  the  assessors  at  tlielr  meeting.  The 
sssoseow  fixed  the  boundaries  of  tbe  assess- 
ntat  district  made  tlie  assessment,  and 
filed  their  report  to  the  district  court  This 
rwort  described  the  limits  of  the  assessment 
district^  named  the  amount  assessed  against 
each  lot  or  pared  of  land  intruded  in  the 
district,  and  the  owner  thereof.  Notice  of 
the  application  to  confirm  the  assessment 
was  gbrok  as  required  by  the  lav.  In  fact, 
it  Is  conceded  that  each  step  In  the  proceed- 
togs  up  to  this  time  was  strictly  In  accord- 
ance wlUk  the  provisions  of  the  statute  un- 
der which  the  assessment  was  made. 

The  oblectors  appeared  and  opposed  the 
oonfirmatlon.  The  objections  filed  by  them, 
as  far  as  they  are  material  her^  may  be 
summarised  thi»:  The  asaessmoit  of  any 
pnwerty  on  the  east  side  of  the  MIsidsBiivi 
for  the  acqnisitlon  of  a  park  on  the  west 
side  ot  the  liTor  Is  "unjust"  and  "unfair  and 
hiequltablek"  No  special  benefits  have  ac- 
crued or  will  accrue  to  said  property  that 
mnild  not  have  accrued  to  tiie  whole  dty. 
In  brief,  the  objections  taitly  ndsed  the 
question  whether  the  assessors  proceeded  up- 
on "erroneous  principles"  in  assessing  any 
property  on  tlie  east  side  of  the  river.  The 
(ffda  recites  that,  after  granting  leave  to 
Oie  several  objectors  to  file  their  objec- 
tions (tbe  time  fixed  by  law  having  e^ired), 
"Hr.  Selover  applied  for  leave  to  Introduce 
oral  testimony  in  support  of  the  objections, 
which  application  the  court  doiled  (the  ob- 
jectors duly  excepting),  and  directed  that  the 


hearing  be  upon  affidavits,  with  leave  to  the 

objectors,  howerar,  to  orally  cross-examine 
the  assessors,  and  to  make  further  aK>llca- 
tion  for  leave  to  orally  examine  other  wit- 
nesses, if  this  should  be  deemed  necessary 
after  the  submission  of  affidavits."  The 
court  then  ordered  that  objectors  serve  their 
affidavits  upon  the  attorney  for  petitioner 
on  or  before  September  26,  19U,  and  that 
farther  hearing  be  had  on  the  objections 
September  28tb,  up(m  su^  affidavits  and 
such  further  affidavits  as  petitioners  might 
then  desire  to  submit  Tbe  matter  was 
heard  on  the  date  fixed  upon  these  affidavits, 
no  oral  evidence  being  tak^  It  Is  not 
shown  that  objectors  allied  again  for  per- 
mission to  "orally  examine  other  witnesses." 

[1]  1.  The  questl(m  of  greatest  im^rtance 
and  difficulty  Is  as  to  Aether  the  park  as- 
sessment procedn^  provided  the  law,  as 
followed  in  this  case,  constitated  due  process 
of  law.  It  cannot  be  doubted  that  at  some 
stage  of  the  proceedings  the  objectors  were 
entitled  to  a  bearing  de  novo,  upon  due  no- 
tice. 

[2]  2.  We  think  it  reasonably  dear  that 
the  trial  below  was  not  sudi  a  hearing.  In 
fact,  it  could  not  be,  if  the  terms  of  the  law 
mn  observed.  The  objectors  could  not 
question  the  amount  of  the  assessment,  'un- 
less fraud,  mistake,  or  erroneous  principles 
were  shown.  Tb»  report  of  the  assessors 
had  a  prima  ftde  value  that  entirely  pre- 
v«ited  a  trial  da  novo  on  the  application  to 
confirm  the  assessment  The  court  was  act- 
ing really  as  a  court  of  anneal;  the  report 
of  the  assessors  having  much  the  effect  of 
the  vodlct  of  a  Jury  or  the  decision  of  a 
trial  Judge.  Stoto  v.  District  Court,  88 
Uinn.  235,  22  N.  W.  626. 

£8]  8.  It  is  urged  that  the  objectors  stin 
have  this  oKKtrtunlty  to  be  heard  in  Uie 
tax  proceedings  which  must  follow  before 
Judgment  can  be  entered  against  thdr  land 
for  tbe  assessmeat  But  we  cannot  concur 
In  this.  The  order  confirming  the  nnsfim 
ment  is  a  final  wder  or  Judgmoit,  and  con- 
cludes all  parties  as  to  all  questions  con- 
cerning the  amount  d  the  assessment,  irtieth- 
er  tbe  property  received  a  special  boiefit, 
and  mistakes  made  or  illegal  principles 
adopted  by  tbe  assessors.  State  v.  District 
Court,  33  Minn.  236.  22  N.  W.  62B. 

C4]  4.  We  therefore  thhik  that  whether 
there  mui  due  precew  of  law  depends  upon 
whether  the  owners  ot  iffopertr  afCected  by 
the  assessment  had  an  opportunity,  after 
due  notice,  to  be  heard  before  the  assessors. 
The  law  ^ves  this  rig^t  to  a  bearliv,  and 
the  only  qnestltm  here  is  as  to  whether  "due 
notice"  to  the  property  owners  whose  lands 
were  to  be  affected  is  given  by  a  published 
notice  that  Is  not  directed  to  any  on^  does 
not  describe  any  property,  except  diat  taken 
for  park  purposes,  and  In  no  ottw  way  In- 
dicates upon  what  property  or  district  the 
araessment  may  be  sincead. 

That  the  notice  was  not  personally  served 
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Is  bmnatoial.  ConBtructlTe  serrlce  by  pub- 
lication was  soffldeait  Neither  la  it  Impor- 
tant*  we  tblnk,  tliat  tbe  notice  was  not  di- 
rected to  pmpertj  owners  by  name.  It 
may  fairly  be  constroed  ta  bdng  directed  to 
all  "interested  parties."  Tbe  difficulty  is 
that  it  does  not  describe  tbe  property  to  be 
assessed,  or  indicate  its  location,  save  by 
the  description  of  tbe  proposed  park.  Tbe 
notice  does  say  that  the  lots  to  be  assessed 
are  in  the  of  UlnneapoUa,  and  are  sndi 
as  the  assessors  "shall  deem  spet^ly  bene- 
fited by  the  park"  described  in  the  notice. 
It  Is  perhaps  a  fair  inferoice  that  the  ivop- 
er^  to  be  assessed  lies  in  the  vicinity  of  the 
proposed  park-noot  so  ftir  away  that  it  can- 
not receive  a  special  benefit,  as  distinguished 
from  a  general  benefit  Tbm  is  one  case 
holding  such  a  notice  insufficient.  Boorman 
V.  Santa  Barbara,  66  CaL  813,  4  Fac.  31. 
But  we  are  not  prepared  to  agree  with  tlie 
conclusion  reached  in  the  California  case. 
The  notice  given  by  the  assessors  ma  to 
give  interested  property  owners  an  oppor- 
tunity to  be  heard  on  the  question  of  tbe  ex- 
tent and  boundaries  of  the  assessment  dis- 
trict, as  well  as  on  tbe  question  of  tbe 
amount  their  respective  lots  should  bear.  It 
was,  of  course,  Impossible  to  describe  the 
district  before  It  had  been  determined.  Had 
the  district  been  fixed,  a  notice  sufficient  to 
apprise  parties  Interested  that  their  proper- 
ty is  Included  within  tbe  district  would 
have  been  good,  though  it  was  not  directed 
to  any  particular  persons,  and  though  It  did 
not  describe  any  particular  property. 

The  only  vice,  then.  In  the  notice  given, 
was  the  failure  to  notify  property  owners 
that  their  property  was  liable  to  be  assessed 
for  the  park.  But  It  may  fairly  be  eald, 
we  think,  that  the  notice  given  was  sufficient 
to  apprise  each  owner  of  property  in  Mlu- 
neai)olis  that  land  had  been  purchased  for 
a  public  park,  and  that  an  assessment  was 
to  be  levied  upon  the  property  specially  ben- 
efited thereby.  Owners  of  property  near  the 
park  might  well  realize  that  prudence  re- 
quired them  to  appear  before  tbe  assessors 
with  their  evidence  and  arguments  against 
the  proposed  assessment  We  regard  the 
question  as  doubtful,  but  conclude  that  the 
notice  was  sufficient  This  conclusion  seems 
to  be  In  accord  with  that  reached  by  the 
Wisconsin  Supreme  Court  in  Hennessy  v. 
Douglas  County,  99  W1&  129,  74  N.  W.  9S3. 
It  is  not  easy  to  see  much  difference  between 
a  published  notice  that  defines  tbe  bound- 
aries of  the  proposed  assessment  district 
and  one  which  merely  describes  tlie  location 
of  the  public  improvemwt  for  which  the 
assessment  is  mad& 

There  is  no  fixed  rale  as  to  what  kind  of 
a  notice  is  necessary  In  order  to  make  due 
process  of  law.  It  is  not  correct  to  say 
there  moat  be  the  same  degree  of  cratalnty 
In  a  descriptUm  aa  is  required  in  a  deed.  An 


assessment  for  a  local  improvement  la  a 
public  matter,  a  species  of  tax,  and  the  due 
process  clause  of  tbe  Constitution  la  aatls- 
fled  easier  in  such  cases.  The  Minneapolis 
park  law  has  been  in  force  mai^  years,  and 
many  assessments  have  bem  made  under  It. 
TtOa  fact  while  not  controUing,  la  not  with- 
out weight  in  the  solution  itf  a  question  so 
doubtful.  In  State  r.  District  Court,  83 
Minn.  285,  22  N.  W.  625,  the  p(dnt  was  made 
that  the  notice  did  not  designate  tbe  prc^O'- 
ty  to  be  assessed,  nor  tbe  district  within 
which  assessmoits  would  be  madew  The 
court  decided  that  this  did  not  Invalidate  the 
assessment,  though  the  oonsUtntloniLllty  of 
the  law  providing  for  snch  a  notice  was 
not  expressly  declared.  A  reference  to  the 
britfs  of  counsel  in  that  case  discloses  that 
tbe  point  was  made  and  aborfttely  argued, 
and,  had  it  been  upheld,  tiie  decision  must 
bave  been  otherwise. 

[I]  S.  We  are  unable  to  bold  that  the  de- 
cision of  tbe  trial  court  to  the  effect  that 
the  assessors  did  not  proceed  upon  an  Ille- 
gal or  erroneous  principle  In  assessing  pn^ 
erty  on  the  opposite  side  of  ttie  rlvw  from 
the  proposed  park  is  not  sustained  by  the 
evidence.  We  do  not  Seel  Justified  In  say- 
ing that,  as  a  matter  of  law,  there  can  be 
no  spedal  benefit  to  such  iwoperty. 

[6]  6.  The  action  of  the  trial  court  In  try- 
ing the  proceeding  on  affidavits  is  claimed  as 
error.  It  does  not  appear  that  objectors  re- 
newed their  application  to  be  allowed  to  of- 
fer or^  evidence,  or  that  they  were  xwejudlc- 
ed  by  this  method  of  trying  the  ca8&  We  do 
not  feel  wairanted  In  granting  a  new  trial 
on  this  ground. 

Order  affirmed. 

BBOWN,  J,  I  am  unable  to  concur  in  the 
view  that  in  assessing  property  upon  the  op- 
posite Bide  of  the  river,  the  assessors  ■  did 
not  proceed  upon  an  erroneous  prindpla 
It  seems  demonstrable  to  me,  as  a  matter 
of  law,  that  property  so  far  removed  from 
tbe  proposed  Improvement  should  not  be  in- 
cluded In  the  assessment  district 


In  re  STBOMBBBO'S  ESTATEL 
STROMBERa  v.  STROMBSRO  et  al 
(Supreme  Court  of  Minnesota.  Nov.  IS,  1912.) 

f'SvOabiM      tke  OomrtJ 
1.  BXECUTOBS  AND  Ainnin8XKA.TOB8  (|  177*) — 

Bights  of  Subvitzho  Sfodbb— Aixowahce 

TO  Widow. 

Under  section  3053,  B.  L.  1905,  tht  al- 
lowance to  the  widow  of  tiie  personal  wearing 
apparel  and  a  limited  amount  of  the  household 
goods  from  tbe  busband'a  estate  Is  confined  to 
the  articles  specified,  and  sbe  bas  no  tight  to 
select  money  or  other  property  in  Hen  thereof. 

[Ed.  Note.— For  other  cases,  aee  Executors 
and  Administrators,  Gent  Dig.  {  670;  Dec.  Dig. 
8  177.*] 
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8.  EXECUTOBB  and  ADHXmErrAATOBS  (8  181*) 
—Rights  op  Subtiving  Spouse— allow - 
AKCK  TO  Widow. 

The  widow  of  a  nonresident  decedent  is 

eatitled  to  the  statutory  allowance  oat  of  the 

property  of  her  husband  found  in  this  state, 

where  it  appeana  that  her  husband  left  no 

other  property  whatever, 
[Ed.  Note.— For  other  cases,  see  Executors 

and  Administrators,  Cent  Dig.  {|  681-685; 

Dec  Diy.  I  181 

Appeal  from  District  Coor^  Goodlitie 
Gounty;  Albert  Johnson,  Jadge 

In  the  matter  of  the  estate  of  Peter  J. 
StrombOTg.  deceased.  Claim  by  Carrie 
Stromberg,  now  known  as  Carrie  Amundsen, 
against  Louis  C  Stromberg,  as  admlulstra* 
tor,  and  othras.  From  a  judgment  denying 
the  claim,  plaintiff  appeals.  Berersed  and 
rananded,  with  directions. 

George  Frantzen,  of  CSilcago,  111.,  and 
Charles  J.  Tryon  and  Lew  C  Ghnr(di,  both 
of  Minneapolis,  for  appellant.  F.  M.  Wilson, 
of  Red  Wing,  for  respondents. 

HOI/r,  J.  Peter  J.  Stromberg  died  In 
Chicago,  III.,  while  a  resident  therein,  leav- 
ing him  surrlTlng  his  widow,  the  appellant, 
hot  na  Issue.  Be  left  no  estate  wliatever  In 
the  state  of  bis  domicile,  either  In  the  way 
of  household  furniture  or  other  personal 
property,  except  that  he  carried  f2,000  life 
Insurance  payable  to  his  estate.  His  broth- 
er was  apiKilnted  administrator  of  the  es- 
tate by  the  probate  court  of  Goodhue  coun- 
ty, Minn.  He,  having  possession  of  the  In- 
surance policy,  collected  the  full  amount 
thereot  Resident  creditors  of  the  deceased 
presented  claims  against  the  estate,  which 
were  duly  allowed  by  said  probate  courtj  ag- 
gregating more  tlian  $2,000.  Appellant,  as 
widow,  presented  her  petition  for  the  statu- 
tory allowance  of  the  eQulvalent  for  house- 
hold goods  In  money,  and  alsa  for  the  sum 
of  $500  out  of  other  personal  property.  Her 
petition  was  denied  In  toto  by  the  probate 
court,  and  also  by  the  district  court  on  ap- 
peal. She  appeals  to  this  court  from  the 
Judgment  entered  on  the  findings  and  order 
of  the  district  court. 

[1]  We  are  clear  that  the  trial  court  was 
right  In  holding  that,  where  a  decedent  left 
no  household  goods,  the  widow  Is  not  entitled 
to  have  any  allowance  in  lieu  thereof.  If 
there  be  household  goods,  she  Is  entitled  to 
select  and  keep  such  to  the  value  of  $500: 
but  the  statute  (section  3653,  R.  L.  1905) 
does  not  allow  her  to  select  an  equivalent  in 
other  property.  Her  right  to  the  selection  of 
certain  spedfled  articles  of  her  deceased  hus- 
band's property  is  clearly  confined  to  those 
trUdea.  the  household  goods,  not  to  exceed  a 
flud  value.  In  regard  to  the  additional  al- 
lowance of  $500,  It  Is  equally  clear  that  she 
aay  select  money  or  any  other  form  of  per- 
sonal property  of  her  deceased  husband. 

[t]  Therefore  the  only  doubtful  question 
In  the  case  relates  to  the  court's  ruling  that 


a  widow  of  a  nonresident  decedent  la  not 
entitled  to  claim  the  statutory  allowance 
from  his  estate,  the  whole  thereof  being  In 
this  state.  It  Is  true  that,  for  the  purposes 
of  dlatrlbation  of  the  estate  of  a  nonresident 
decedent,  all  his  personal  property  Is  regard- 
ed as  l)eiDg  situate  at  the  place  of  bis  dom- 
icile, subject  to  the  right  of  his  creditors 
In  the  state  where  the  property  is  actually 
found  to  lay  hold  thereof  through  ancillary 
administration  in  the  probate  court  to  the 
extent  of  satisfying  their  claims.  And  the 
respondent  confidently  asserts  that  under 
section  3687,  B.  L.  1905,  the  whole  estate  of 
a  nonresident  decedent,  as  far  as  it  may  be 
laid  hold  of  here.  Is  subservl^t  to  the  rights 
of  the  creditors  here  residing.  But  this  sec- 
tion must  be  construed  In  connection  with 
section  ^t53,  above  cited,  and  also  sections 
3714  and  3715  of  the  Code.  By  lAe  last  two 
sections  it  la  provided  that  after  the  inven- 
tory has  been  filed,  and  before  any  claims 
ore  presented  or  allowed,  the  surviving  spouse 
may  petition  the  court  to  set  aside  the 
homestead  and  assign  to  her  the  personal 
property  allowed  by  law.  Thereupon  the 
court  shall  make  an  order  setting  aside  such 
homestead  and  assigning  such  property  to 
her.  The  last  part  of  section  3715  reads: 
'The  property  so  set  aside  shall  be  delivered 
by  the  executor  or  administrator,  and  shall 
not  be  treated  as  assets  In  his  hands." 

The  ^rt  the  widow  Is  entitled  to  la  not 
to  be  Included  in  the  estate  to  be  admin- 
istered upon,  and  Is  not  subject  to  the  ex- 
penses of  administration  or  the  payment  of 
proved  claims,  and  is  no  part  of  the  residue 
to  be  distributed.  All  that  the  probate  court 
la  called  upon  to  do  with  relation  to  sn<di 
property  is  to  segregate  it  from  the  rest  of 
the  estate  and  order  the  ^ecntor  or  admin- 
istrator to  deliver  it  to  the  widow.  Sec- 
tion 3053,  supra,  reada:  "When  any  person 
dies  ownhig  p«sonal  property  or  any  Inter- 
est tber^,  the  same  shall  be  disposed  of 
and  distributed  as  follows."  Then  comes, 
first,  the  allowance  to  the  widow;  aecondl}', 
the  funeral  expenses  and  eq>enBe8  of  ad- 
ministration; and,  thirdly,  the  dlstiibutlou 
of  the  residue.  The  statute  is  not  limited 
to  residents,  either  as  to  the  decedent  or  the 
surviving  spouse.  The  Instant  case  is  not 
one  of  ancillary  administration,  strictly 
speaking;  for  it  appears  from  the  findings 
"that  said  life  Insurance  policy  was  all  the 
property  or  estate  of  any  kind  owned  by 
said  Peter  J.  Stromberg  at  the  time  of  his 
death,  and  that  said  life  insurance  policy 
constituted  his  entire  estate."  Tl^re  can, 
therefore,  be  no  other  place  or  opportunity 
for  this  widow  than  here  In  this  proceeding 
to  claim  her  allowance.  A  humane  and  be- 
neficent purpose  to  make  some  provision  im- 
mediately available  to  one  bereft  of  sup- 
port Is  manifest  In  this  statute,  and  we 
think  the  widow  of  a  nonresident  ought  not 
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to  be  deprived  of  this  benefit  proTlded  by 
our  law,  wbere  it  clearly  appears  that  the 
only  property  belonging  to  the  estate  of  her 
deceased  husband  is  here.  Justice  Mitchell, 
in  the  concurring  opinion  in  B^}amin  t, 
Laroche,  39  Minn.  334,  40  N.  W.  156,  In  apt 
and  terse  language,  expresses  the  true  status 
of  the  personal  property  which  the  aurrlv- 
tng  spouse  takes  under  our  law:  "I  concur, 
but  would  place  the  decision  upon  the  ground 
that  the  right  of  a  widow  to  the  property 
allowed  her  by  eubdivlslou  1,  |  1,  c.  51  (sec- 
tion 3663,  R.  L.  1905),  is  as  absolutely  vest- 
ed the  Instant  of  the  death  of  her  husband 
as  that  to  her  distributive  share  of  the  bal- 
ance of  the  estate;  the  only  difference  being 
that  in  the  one  case  the  property  is  subject 
to  administration,  and  in  the  other  not." 
That  this  is  now  the  law  appears  clearly 
from  the  '  opinion  in  Sammons  v.  Hlgble's 
Estate,  103  Minn.  448,  115  N.  W.  266,  wbere 
Blr.  Justice  Brown  says  with  reference  to 
a  widow's  r^rbt  under  this  statute:  "The 
clear  intention  of  the  Legislature  was  to 
vest  an  absolnte  right  to  the  property  men- 
tioned In  the  widow;  the  only  act  remain- 
ing to  be  done  after  the  husband's  death 
being  the  designation  of  the  particular  prop- 
erty selected  by  her.  •  •  •  It  was  clear- 
ly not  the  intention  that  the  property  so 
'allowed'  should  enter  into  the  administra- 
tion of  the  estate  at  all." 

The  fiction  of  law. that  the  situs  of  the 
personal  property  of  a  nonresidrat  decedent 
is  In  the  state  or  country  of  his  domicile  is 
only  for  the  purpose  of  distributing  the  res- 
idue of  the  estate,  subject  to  the  expenses 
of  administration  and  the  rights  of  cred- 
itors In  the  state  where  the  property  Is  ac- 
tually found.  Property  not  subject  to  ad- 
ministration or  distribution  need  have  no 
situs  by  fiction  of  law  to  come  into  the  pos- 
session of  the  true  owner.  No  legislative 
intent  to  restrict  the  scope  of  the  beneficia- 
ries named  In  the  first  subdivision  of  said 
section  3663  to  resldoit  widows  or  widows 
of  nonresident  decedents  is  found  in  the  lan- 
guage Itself.  It  Is  all-comprehensive.  In 
view  of  the  fact  that  oiactments  of  similar 
Import  to  said  section  are  found  so  gen- 
erally upon  the  statutes  of  sister,  states.  It 
would  seem  that  by  comity  we  should  extend 
to  a  widow  who  comes  into  the  state  where 
the  only  proper^  of  her  deceased  husband 
is  found  the  same  ri^t  she  would  have  had 
if  both  she  and  her  deceased  husband  were 
domiciled  here.  In  the  case  note  to  Jones 
V.  Leyne,  11  L.  B.  A.  (N.  S.)  361,  It  Is  said : 
*^at  a  state  within  whose  borders  per- 
sonal assets  of  a  decedent  are  found  has  the 
power  to  grant  an  exemption  or  allowance 
to  the  widow  out  of  those  assets.  Irrespec- 
tive of  the  domicUe  of  her  husband  at  the 
time  of  his  death.  ♦  •  •  Generally,  how- 
ever, the  local  statutes  on  the  subject  are 
not  explicit  with  respect  to  the  effect  of  the 
resldenoB  or  domicile  of  the  deceased  bi  an- 


other state  at  the  time  of  bis  death;  and  in 
such  a  situation  the  well-established  prin- 
ciple of  private  International  law,  that  the 
distribution  of  the  personal  estate  of  a  de- 
cedent is  governed  by  the  law  of  his  domicile, 
is  allowed  to  control."  Even  when  such  stat- 
utes are  not  explicit,  a  restricted  construction 
has  not  been  given.  Jones  v.  Layne,  supra, 
and  In  re  Gill,  79  Iowa,  296,  44  N.  W.  653.  9 
L.  B.  A.  126.  In  Kapp  v.  Public  Adm'r, 
2  Bradf.  Sur.  (N.  Y.)  258,  upon  facts  similar 
to  tbose  here  Involved  and  under  a  statute 
much  like  our  own,  the  rights  of  the  widow 
to  certain  personal  property  of  her  deceased 
husband  were  not  limited  by  the  fact  of  de- 
cedent's domicUe  in  another  state. 

The  Judgment  must  therefore  be  reversed, 
and  the  case  remanded,  with  direction  to 
the  court  below  to  modify  the  conclusion  of 
law,  80  that  Judgment  conforming  to  the 
views  herein  expressed  may  be  cntwed. 

Reversed  and  remanded. 


STATE  «x  reL  LABOVICH  et  aL  v.  BEiDING' 

TON,  City  Clerk. 
(Supreme  Court  of  Minnesota.   Nov.  22,  1913.> 

(SvHalu*  by  the  Court.) 

L  MuniGIPAI.  COBPOBATIONS  (|  391*)— POUOK 
POWKBS— DBLEOATIOir. 

Under  the  charter  of  the  city  of  St.  Paul, 
the  power  to  license  and  regulate  the  exhibition 
of  snows  of  all  kinds,  including  theaters  and 
moving  picture  sho^  Is  with  the  conunon 
council,  is  a  legislative  power,  and  cannot  be 
delegated  to  the  dty  clerk. 

[E)d.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  f  1310;  Dec  Dig.  { 
591.*] 

2.  LlOBHSES  ({  6%*)  —  HUNICIFAZ.  OoBPORA- 
TIORB— BKOUUTIOH  OF  Occupatxohb. 
Certain  oidlnances  passed  by  the  cnnmon 
council  considered,  and  held  not  to  be  an  ex- 
ercise of  its  legislative  or  discretionary  power 
to  license  and  regulate  all  shows  and  theaters, 
and  that  the  council  still  retained  the  power  t» 
license  and  regulate  audi  shows  and  theaters, 
Incloding  the  power  to  grant  or  refuse  a  license 
in  a  parUcular  case. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  6  6%.*] 

Appeal  from  District  Court,  Bamsey  Coun- 
ty; Oscar  Hallam,  Judge. 

Action  the  State,  on  the  ration  of  Ead- 
dor  Lebovlch  and  others,  for  mandamus  to 
George  T.  Redington,  as  City  Clerk  of  St. 
Paul.  Tram  a  judgment  for  reqKmdent,  re- 
lators appeal.  Affirmed. 

James  E.  Markham  and  Brajamin  Calmen- 
son,  both  of  SL  Paul,  for  appellants.  O.  H. 
O'Neill  and  J.  P.  Kyle,  both  of  St  Paul,  for 
respondoit. 

BUNN,  J.  Belators  petitioned  the  district 
court  for  Bamsey  county  to  grant  a  vrrit  of 
mandamus  requiring  respondent,  as  dty  clerk 
of  the  ci^  of  St  Paul,  to  Issue  to  them  a 
license  aatborlaing  them  to  use  a  building 
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whldi  they  owned  u  a  theater  for  tbe  con- 
dact  of  moTlns  picture  showe.  An  altenia- 
tire  writ  was  Issued  on  the  petition,  and  re- 
spondent answered.  On  tbe  petition,  writ, 
and  answer,  relators  moved  for  a  i>eremptory 
writ,  and  respcmdent  moved  to  qnash  the  al- 
ternative writ.  The  trial  court  denied  the 
relators'  motion,  and  granted  the  motion  to 
quash.   Belators  appealed  from  this  order. 

The  facts,  as  disclosed  by  the  petition  and 
answer,  are  as  follows: 

Relators  are  the  owners  of  a  lot  on  Selby 
avenue,  In  St  Panl,  on  which  they  erected  a 
brick  bnildlng  and  eqalpped  the  same  with 
the  necessary  seats  and  other  fumltare  for 
QM  as  a  place  of  pnbUc  entertainment,  tn- 
tending  to  present  therein  a  series  of  moving 
pictures,  "descriptive  of  interesting  events 
and  scenes,  pictures  that  are  instructive,  edu- 
cational, and  Interesting,"  and  to  charge  an 
admission  fee  to  such  entertainments.  The 
plans  and  spedflcatlons  for  the  building  were 
mbmltted  to  the  bnildlng  Inspector  of  SL 
Paul  before  its  constractlon,  and  be  approv- 
ed the  same,  and  Issued  to  relators  a  bulld- 
tag  permit  Belators  expended  more  than 
17,000  In  the  nmstmctimi  and  tomlahlng  of 
tba  building. 

An  ordinance  of  the  dty  of  St  Paul  pro* 
rides  that  it  shall  be  unlawful  for  any  per- 
son or  persona  to  exhibit  any  show  or  shows 
or  to  perform  any  theatrical  or  other  per- 
formances or  ezbibitiODB  whatever,  for  which 
pay  Is  required,  demanded  or  received,  wlth- 
ont  having  bem  ivevtonSly  licMued  so  to  do 
by  authority  of  the  onnmon  council  of  the 
dty:  "Provided  however,  that  the  oommon 
council  may  by  reeolutlffli,  adopted  by  a  two- 
thirds  Tot^  from  time  to  time  authorise  such 
sum  as  tb^  may  dean  proper  to  be  recti ved 
as  an  annual  license  from  the  opera  house  or 
any  other  hall  devoted  exclusivdy  to  public 
exhibitions."  It  la  made  the  duty  of  every 
pawn  deslroufl  <tf  ezhlUtlng  shows  fbr  pay 
to  "make  application  to  the  mayor  or  com- 
mm  council  of  the  dty  of  Bt  Patil,  or  to  the 
derk,  for  a  llcawe,  and  tbe  said  license  may 
be  granted  by  the  mayor,  common  council, 
or  by  the  dty  derk,  for  any  concert  or  theat- 
rical exhibition."  It  Is  farther  provided  by 
this  ordinance  that  the  dty  authorities  may 
grant  a  liceiue  In  the  manner  above  provided 
to  "exhibit  any  show  or  shows,  caravan,  or 
drcns,  to  wit:  Provided,  whenever  any  per- 
son or  persons  are  desirous  of  exblblttng  any 
Bhow  or  performance  aforesaid  before  tbe 
meeting  of  the  common  council,  the  mayor  or 
dty  derk  may  grant  such  license  until  the 
next  meeting  of  the  common  council." 

Another  ordinance  fixes  the  amount  of  the 
llcoise  fee  for  drcuses,  traveling  menageries, 
merry-go-rounds,  shooting  galleries,  and  the- 
aters. It  provides  that  "all  theaters  shall 
pay  a  license  fee  of  one  hundred  dollars." 

In  March,  1912,  relators  applied  to  the 
common  council  for  a  licoise  to  operate  a 
moving  picture  show  In  their  building.  A 


resolution  was  introduced  In  the  assembly 
fixing  the  license  fee  at  ^60,  and  directing  tbe 
dty  derk  to  Issue  the  license  to  relators. 
This  resolution  was  defeated.  The  building 
was  located  within  a  block  of  a  public  school, 
and  opposition  to  the  granting  of  a  license 
came  from  parents  of  school  children,  teach- 
ers, and  the  sdiool  board.  In  June,  1912,  re- 
lators made  a  second  application  for  a  license 
to  the  common  council,  and  a  resolution  was 
Introdnced  granting  the  application,  on  con- 
dition that  no  moving  pictures  should  be  dis- 
played during  school  hours,  or  while  children 
are  on  their  way  to  or  from  school.  This 
resolution  met  opposition  from  the  same 
sources  and  was  voted  down.  Thereafter  re- 
lators applied  to  respondent,  as  dty  derk,  to 
Issue  tbe  license,  and  tendered  to  the  dty 
treasurer  the  sum  of  f  100,  the  amount  fixed 
by  the  onUnanoe  before  referred  to  as  tbe 
license  fee  for  ttieatera.  The  dty  dork  re- 
fused to  issue  the  license.  The  petltloa 
charges  that  such  refusal  was  arbitrary  and 
without  cause,  but  the  answer  alleged  that 
the  dty  derk  knew  of  the  two  previous  ap- 
plications to  the  council,  the  proceedings  In 
relation  th««to,  and  of  the  opposition  which 
time  was  to  the  granting  of  such  Ucensft 
The  answer  also  alleged  that  relators,  before 
constructing  the  building,  were  well  aware  of 
the  oi^odtion,  and  that  at  tbe  time  of  the 
first  refusal  of  a  Ucaiae  by  the  coundl,  not 
much  more  than  the  foundation  of  the  build- 
ing bad  been  completed. 

Were  tbe  relatora,  on  the  above  facts,  en- 
titled to  a  peronptoiy  writ  of  mandamus  re- 
quiring ttw  dty  derk  to  issue  the  licenaef  It 
la  the  position  of  tbe  rdaton^  In  brtet  that 
by  the  ordinances  referred  to  the  common 
council  had  directed  the  Issuance  of  a  license 
to  any  theater  indudlng  moving  picture 
shows,  on  payment  of  an  annual  fee  of  9100, 
and  Uiat  the  dty  derk,  or  Oie  eonndl  itseU, 
had  no  dlscrettra  to  refuse  a  license  to  any 
such  theater  or  show,  no  matter  what  its 
character  or  where  located.  In  otber  words, 
the  dalm  is  that  the  coundl  bad  directed  the 
Issuance  of  a  license  to  rdators,  had  exhaust- 
ed its  discretionary  powers,  and  that  nothing 
remained  for  the  derk  except  the  ministerial 
or  clerical  duty  of  making  out,  executing, 
and  ddiverlng  the  document  constituting  the 
license. 

[1]  Belators  are  forced  to  take  this  posi- 
tion, because  It  Is  conceded,  as  It  must  be^ 
that  the  council  could  not  delegate  to  the  city 
derk  the  legislative  duty  or  discretion  to  de- 
termine whether  In  a  particular  case  a  li- 
cense should  be  Issued.  The  dty  charter  gives 
the  council  the  power  "to  license  and  regu- 
late the  exhibition  of  common  showmen  and 
shows  of  all  kinds,  and  tbe  exhibition  of  car- 
avans, concerts  and  theatrical  performances." 
Here  is  no  authority  to  license  or  regulate 
such  shows  in  any  other  person  or  body.  And 
clearly  the  council  could  not  delegate  such 
authwl^  to  the  d^  derk.   Darling  v.  St. 
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Paul,  19  MlnzL  389  (GIL  836).  Therefore,  If 
the  ordinances  may  be  construed  as  delegat- 
ing to  the  clerk  or  mayor  any  power  to  de- 
termine whether  In  a  particular  case  a  license 
should  be  Issued,  they  are  to  that  extent  void. 

[2]  The  whole  question,  then,  la  this:  Did 
the  council,  by  the  ordinances  qnoted,  direct 
the  clerk  to  issue  a  license  to  each  and  every 
theater  and  show  upon  payment  of  the  li- 
cense fee  of  $100,  no  matter  what  might  be 
its  character  or  location?  Had  the  council, 
in  other  words,  exercised  its  legialatiTe  or 
discretionary  power  in  the  matter,  so  that 
such  power  was  exhausted?  If  It  had  not,  If 
it  still  poBsessed  the  power  to  control  and 
regulate  such  shows,  and  to  grant  or  refuse 
a  license  in  a  particular  case,  clearly  this 
writ  was  properly  quashed. 

A  careful  reading  of  the  ordinances  re- 
ferred to,  in  connection  with  the  charter  pro- 
vision giving  the  common  council  power  to  li- 
cense and  regulate  shows  of  all  kinds,  leads 
to  the  conclusion  that  the  council  had  never 
passed  an  ordinance  which  can  be  fairly  con- 
stmed  into  the  grant  of  a  license  to  theaters 
or  shows  ta  general,  no  matter  what  their 
diaracter,  or  in  what  part  of  the  city  they 
might  be  located.  The  proviso  that  the  com- 
mon council  may  from  time  to  time  **aatltor- 
ize  such  sum  as  they  may  deem  proper  to 
be  received  as  an  annual  license  from  the 
opera  house,  or  any  other  hall  devoted  ex- 
clusively to  public  exhibition,"  followed  by 
the  ordinance  fixing  the  Ucaise  fee  for  the- 
aters at  $100,  can  be  construed  only  as  fixing 
the  amount  of  the  license  fee,  and  not  as 
granting  authority  to  ev^  person  desiring 
to  maintain  such  a  hall  tor  public  exhibition 
to  do  so  npon  payment  of  such  fee.  There  is 
much  more  in  the  power  to  "license  and  reg- 
ulate" than  the  mere  fixing  of  the  amount  of 
the  license  fee.  It  Is  not  to  be  doubted  that 
under  this  power  the  council  could  prohibit 
Improper  exhibitions,  or  exhibitions  In  por- 
tions of  tba  dty  In  which  tor  reasons  of  the 
public  welfare  It  wbb  undesirable  to  haTe 
such  exhibitions.  power  given  by  the 

diarter  is  to  regulate,  as  well  as  to  license. 
This  clearly  includes  the  power  to  prohibit 
State  ex  reL  t.  District  Court,  U4  Minn.  287, 
151  N.  W.  327. 

Nor  can  we  hold  that  the  ordinance  pro- 
Tidhig  that  licaues  may  be  granted  by  the 
"mayor,  common  council,  or  the  city  clerk"  la 
an  exercise  by  the  council  of  its  power  to  li- 
cense and  regulate.  If  this  Is  to  be  con- 
strued as  a  delegaUtm  to  0ie  mayor  or  clerk 
of  the  legislative  and  discretionary  power  of 
the  council  to  license  and  regulate,  the  pro- 
vision Is  clearly  void,  as  before  stated.  But 
the  fair  construction  of  this  ordinance,  con- 
strued as  a  whole,  Is  that  the  mayor  or  clerk 
may  grant  a  license  until  the  next  meeting  of 
the  council.  It  should  not  be  construed  ei- 
ther as  delegating  legislative  authority  to  the 
mayor  or  clerk,  or  as  determining  that  all 


"shows  or  theatrical  exblbittons**  were  au- 
thorized to  be  given,  upon  payment  of  tbe 
license  fee,  and  the  ministerial  act  of  issuing 
the  license.  Tbe  council  might,  perhaps,  by 
a  general  ordinance  defining  the  character  of 
the  shows  permitted  to  be  gtven,  fixing  tlie 
limits  within  whi<di  they  might  be  exhibited, 
and  other  conditions,  fully  exercise  its  power 
and  discretion,  and  leave  the  mere  Issuance 
of  the  license  a  purely  ministerial  duty  In- 
trusted to  tile  clerk.  But  we  think  it  has 
not  attempted  to  do  this.  It  has  sUIl  re* 
talned  the  power  to  refuse  a  license  In  a 
particular  case,  where  by  reason  of  the  <^ar- 
acter  of  the  exhibition,  or  the  proposed  loca- 
tion, It  is  deemed  contrary  to  public  welfare 
to  grant  it.  We  are  not  concerned  here  with 
the  question  of  the  wisdom  of  the  council's 
action  in  giving  heed  to  the  protests  against 
moving  picture  shows  In  the  vicinity  of  a 
public  school,  or  with  the  question  of  the  In- 
fluence of  such  exhibitions  upon  diildren. 
Relators  are  not  complaining  of  the  action  of 
the  council.  Their  claim  is  that  tbe  council 
had  no  power  to  act,  because  such  power 
had  been  exhausted  by  the  passage  of  the  or- 
dinances we  have  consldweL  We  do  not 
sustain  this  claim. 
Order  sfltoned. 


STATB  ex  rd.  McGILL  t.  OOOE  et  aL 

(Supreme  Gonrt  of  Minnesota.    Nov.  22, 
1912.) 

(ByUaiw  Ity  the  Cawri.) 

1.  Mandaitds  (I  163*)  —  Fboceedinob— Ds- 

UUBBEB. 

The  respondent  may  demur  to  tbe  peti- 
tion  and  altemadve  writ  in  a  mandamus  case. 

[IM.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  SS  341-343;  Dec  Dig.  |  163.*] 

2.  MaITDAHUS  (9  122*)— SnBJKCTB  OF  Reuet 

— Acts  of  Unincoepobated  Abbooiatiohs. 
A  writ  of  mandamus  will  issue  only  to 
compel  the  performance  by  an  Inferior  tri- 
bunal corporation,  board,  or  person  of  an  act 
which  the  law  speciflcally  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station. 
Private  domestic  corporations  and  their  offi- 
cers are  within  this  rule  by  virtue  of  the  viai- 
torial  power  of  the  state  over  them-  but  the 
writ  does  not  lie  to  regulate  the  affairs  of  un- 
incorporated societies  or  associations. 

[Bd.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  S  256;  Dec.  Dig.  1  122.*] 

Appeal  from  District  Court,  w^naptn 
County;  CSurles  S.  J^eji  Jndga 

Petition  by  the  State,  tm  the  relation  of 
B.  W.  McGlll,  Cor  mandamus  to  Arthur  B*. 
Cook  and  others.  From  an  order  overruling 
a  demurrer  to  the  amaded  potion,  t2ie  re- 
spondents appeal.  Beversed. 

Elijah  Barton  and  Harry  A.  Lnnd,  both  of 
Minneapolis,  for  apptilants.  Spooner,  Lay* 
bourn  &  Lucas,  of  MbmeapoUs,  for  leqpond- 

ent 

START,  a  J.  This  is  an  appeal  from  an 
order  of  the  district  court  of  the  county  of 
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Hennefpln  ototoUhs  the  demarrer  of  the  ap- 
pellants horeln  to  the  amoided  petlti<m  In  ft 
mandamus  case.  The  relator  urges  that  the 
order  Is  not  appealable. 

[Il  If  respondent  In  mandamus  proceed- 
ings may  raise  the  question  of  tbe  legal  snf- 
fldenc;  of  the  facts  stated  in  the  petition 
and  the  alternative  writ  by  a  demurrer,  it 
follows  that  an  order  sustaining  or  overrul- 
ing a  demurrer  is  appealable.  The  statute 
does  not  expressly  provide  that  a  demurrer 
may  be  Interposed  in  such  cases  to  the  peti- 
tion, or  alternative  writ,  which  must  concise- 
ly state  the  facts  showing  the  defendant's 
daty  in  the  premises,  but  it  expressly  pro- 
Tidea  that  a  demurrer  may  be  Interposed  to 
the  answer.  The  statute  also  provides  that: 
**Xo  pleading  or  written  allegation,  ottier 
than  the  writ,  answer  and  demurrer  shall  be 
allowed.  They  shall  be  construed  and  amend- 
ed, and  the  issues  tried,  and  further  proceed- 
ings had,  in  the  same  manner  as  In  a  dvil 
action."  Sections  4658,  4&61,  4S62,  4S63,  R. 
L.  1906.  These  statutory  provisions  assim- 
ilate In  many  respects  the  practice  in  man- 
damns  to  that  In  ordinary  civil  actions. 
State  V.  Gonnty  of  Chisago,  116  Minn.  6,  ISl 
N.  W.  782. 

The  petition  and  alternative  writ  lu  man- 
damns  cases  constitute,  In  legal  effect,  the 
complaint  It  is  difflmtt  to  suggest  any  good 
reason  why  the  respondent  In  such  cases 
sbonld  not  have  the  right  to  raise  by  demur- 
rer, as  well  as  by  motion  to  quash,  the  ques- 
tion of  the  Buffldency  of  the  facts  allied  to 
require  him  to  perform  the  duty  directed  to 
be  done  in  the  alternative  writ,  as  the  rela- 
te has  to  raise  the  question  of  the  sufficien- 
cy (tf  the  answer  Itj  demurrer.  TbB  fact  that 
the  Interpositlcni  ot  a  demurrer  to  the  peti- 
tion and  writ  tends  to  delay  the  cause,  which 
should  be  bron^t  to  a  speedy  conclusion, 
does  not  suggest  a  snffldent  reason  why  de- 
murrer should  not  be  allowed  to  the  petition 
and  alternative  writ,  for  such  reason  applies 
with  equal  force  to  a  dounrrer  to  the  an- 
swer. The  objection,  however,  to  allowing 
an  ivpeei  from  an  order  sustaining  or  over- 
ruling a  demurrer  in  any  case,  which  was 
not  permissible  prior  to  the  ^ctment  of 
Gffi.  Laws  1S07,  c  63,  apply  with  spedal 
Sana  to  mandanms  cases,  but  the  differ^ce 
ia  one  of  degree  only.  The  mle  announced 
In  many  adjudged  cases  in  other  Jurisdic- 
tions is  to  the  ^ect  that  the  petition  and 
altanative  writ  take  the  place  of  a  com- 
plaint in  an  ordinary  dvil  actt(m,  and  If  the 
&ctB  aUeged  therein  are  not  In  substance  le- 
gally sufficient  the  respondoit  may  demur 
thereto.   13  Enc.  Pleadings  and  Practice,  702. 

In  the  case  of  State  ex  rel.  v.  McKellar,  92 
Minn.  242.  99  N.  W.  807,  many  of  the  decl- 
Bions  of  this  court  were  reviewed,  and  the 
correct  practice  to  bring  before  this  court  for 
review  the  decisions  of  the  district  court  was 
indicated ;  but  the  question  here  In  contro- 
versy was  not  directly  decided.  In  the  case 
i88N.W--28 


Of  State  ex  ret  T.  Peltier,  86  Minn.  181,  90 
N.  W.  875,  the  reapondoit  demurred  to  the 
petition  and  alternative  writ,  the  demurrer 
was  overruled,  and  the  r^pcmdent  appealed 
from  the  order.  The  appeal  was  heard  and 
determined  on  Its  merits;  neither  court  nor 
counsel  raising  any  question  as  to  the  right 
so  to  demur,  or  as  to  the  appealability  of  the 
order.  In  the  case  of  Gleason  v.  University 
of  Minnesota,  104  Minn.  359,  116  N.  W.  650, 
the  respondent  demurred  to  the  petition  and 
alternative  writ,  and  appealed  from  the  or- 
der overruling  It,  and  the  appeal  was  deter- 
mined on  its  merits;  court  and  counsel  as- 
suming that  the  practice  adopted  was  cor- 
rect. 

While  we  adhere  to  the  view  expressed  in 
State  V.  McKellar,  supra,  that  the  approved 
and  correct  procedure  to  bring  before  the 
court  for  review  the  decision  of  the  district 
court  In  mandamus  cases  Is  to  appeal  from 
the  Judgment  or  an  order  denying  a  motion 
for  a  newt  trial,  yet  we  are  not  prepared  to 
hold  that  It  is  ^dusive  of  any  other.  We 
accordiogly  hold,  following  the  cases  dted, 
that  the  respondent  may  demur  to  the  i>etl- 
tlon  and  alternative  writ  lu  mandamus  cases. 

[2]  The  demurrer  in  this  case  was  techni- 
cally incorrect,  in  that  It  was  to  the  amend- 
ed petition,  coupled  with  a  motion  to  quash 
the  writ  The  demurrer,  liberally  construed, 
challenged  the  suffldency  of  the  facts  stated 
in  the  petition  and  writ  to  entitle  the  relator 
to  the  relief  demanded.  The  only  question 
on  the  merits  of  the  appeal  is  whether  man- 
damus Is  sustainable  on  the  facts  alleged, 
which  ar^  so  far  as  hero  material,  tvlefly 
these: 

The  Modem  Woodmen  of  America  is  a 
fraternal  beneficiary  association  organized 
under  the  laws  of  the  state  of  IlUnois,  and 
is  authorised  to  do  business  in  this  state.  It 
has  loc^  lodges  called  "camps,"  of  which 
Hiawatha  Gamp  No.  1,031  Is  on^  which  is 
located  In  Minneapolis.  It  is  not  incorpo- 
rated, and  Is  composed  of  members  of  Modem 
WooOnm  of  America.  The  appellants  Cook 
and  Gnffln  are,  req>ectlTel7,  consul  and  clerk 
of  this  local  camik  In  January,  1912,  the 
supreme  l^lsUttive  or  governing  body  of 
Modem  Woodmm  of  America  passed  a  res- 
olution requliing  membors  to  higher  In- 
surance rates  than  th^  had  theretofore  beoi 
paying.  The  new  rates  are  inequitable,  un- 
just, and  higher  than  necessary.  They  were 
arbitrarily  fixed,  upon  an  unjust,  unequal, 
and  prohibitlTe  basis,  and  place  burdens  up- 
on the  older  members  of  the  sodety,  and,  If 
enforced,  will  preclude  them  from  keeping 
their  benefit  certificates  in  force,  which 
will  result  in  their  forfeiture.  Many  mem- 
I>er8  of  the  Modem  Woodmen  of  America, 
many  of  whom  are  members  of  Hiawatha 
Camp  No.  1,931,  being  dissatisfied  with  the 
new  rates,  organized  an  association  under 
the  name  of  the  "National  Modem  Wood- 
men Assembly,"  for  the  purpose  of  carrying 
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on  a  canwaign  of  education  and  taking  ench 
legal  steps  as  mUflit  be  advisable  to  secure 
an  annnlment  of  the  new  and  Increased 
rates.  On  February  27,  1912,  Hlawatiia 
Oamp  No.  1,981,  at  a  regular  meeting  there- 
in b7  a  majority  vote  of  the  memb«s  pres- 
ent, adcvted  a  resolution  authorising  and 
directing  the  approi»iatlon  and  payment 
from  the  general  fand  of  Hiawatha  Camp  of 
the  sum  of  BO  cents  per  capita  on  Its  470 
members  to  be  used  In  support  of  such  As- 
sembly In  Its  work.  The  resolutliH)  also  pro- 
vided that  there  should  be  Immediately  paid 
out  of  the  general  fund  of  Hiawatha  Gamp, 
which  It  exclusively  owned  and  controlled, 
the  sum  of  9235  to  the  relator  herein,  who 
then  was  and  now  Is  the  treasurer  of  such 
Assembly.  The  by-laws  prescribed  for  the 
government  of  the  local  camps  of  the  Mod- 
em Woodmen  of  America,  of  which  Hiawa- 
tha Gamp  No.  1,931  Is  one,  provide  that  the 
banker  thereof  shall  receive  all  of  Its  funds 
and  disburse  the  same,  when  properly  al- 
lowed, and  by  the  camp  ordered  paid  by  vir- 
tue of  orders  which  should  be  drawn  by  Its 
clerk  and  signed  by  him  and  its  consul. 
They  farther  provided  that  the  clerk  and 
consul  should  sign  all  orders  to  be  drawn 
on  the  banker.  Prior  to  the  Institution  of 
this  proceeding  the  relator  duly  demanded 
of  the  appellant  Ouffin,  as  such  clerk,  that  he 
draw  and  sign  an  order  in  favor  of  the  re- 
lator for  the  sum  so  appropriated,  and  at 
the  same  time  he  also  made  due  demand 
upon  the  appellant  Cook,  as  consul,  that  he 
sign  such  order.  Each  of  them  wholly  re- 
fused, and  still  refuses,  to  make  out  or  sign 
or  to  deliver  to  this  relator  any  order  what- 
ever. 

Do  these  facts  show  that  the  relator  has  a 
clear  legal  right  to  have  the  duty,  which  he 
seeks  to  enforce  by  this  proceeding,  per- 
formed? The  law  of  this  state  applicable  to 
the  question  Is  that  a  writ  of  mandamos 
will  issue  only  to  compel  the  performance 
by  an  Inferior  tribunal,  corporation,  board, 
or  person  of  an  act  which  the  law  spedflcal- 
ly  enjoins  as  a  duty  resulting  from  an  of- 
fice, trust,  or  station.  Private  domestic  cor- 
porations and  their  officers  are  within  this 
rule  by  virtue  of  the  vlsltorlal  power  of  the 
state  over  them;  but  the  writ  Aom  not  lie 
to  r^ulate  the  affairs  of  unincorporated 
societies  or  associations.  R.  L.  1905,  I  4556 ; 
State  T.  RaUway  Co..  18  Minn.  40  (Gil.  21); 
State  v.  Ames,  31  Minn.  440,  18  N.  W.  277 ; 
State  V.  Krahmer,  92  Minn.  397,  100  N.  W. 
105;  State  v.  De  Groat,  109  Minn.  168,  123 
N.  W.  417,  134  Am.  St.  Rep.  764  ;  26  Cyc.  139. 

A  careful  «mslderation  of  the  focts  al- 
leged in  the  petition  and  alternative  writ 
has  satis0ed  us  that  they  do  not  bring  the 
case  within  the  rule  stated,  for  they  clearly 
show  that  the  duty,  sought  to  be  enforced 
by  the  writ,  is  not  one  which  the  law  specif- 
ically enjoins,  but  one  enjoined  only  by  the 


by-Iam  of  ut  nntncorporated  aasodatlon. 
The  fitct  that  the  Modem  Woodmen  of  Amer- 
ica is  a  foreign  corporation,  authorized  to 
do  business  In  this  state,  is  not  of  ai^  con- 
trolling force,  for  the  fund  upon  which  it  is 
sought  to  have  an  orda:  drawn  in  t&rot  of 
the  relator  Is  ocdusively  owned  and  con- 
trcdled  by  the  unincorporated  association. 
If  the  wilt  would  lie  to  regulate  the  affairs 
of  such  an  association.  It  could  with  equal 
reason  be  intoked  to  regulate  the  affairs  of 
a  oopartnersldp- 

The  case  of  Bassett  v.  Atwater,  6S  Conn. 
86S,  82  Ati.  037,  82  L.  R.  A.  575,  cited  by  the 
relator,  doas  not  suj^rt  bis  ccmtentimi ;  for 
in  tliat  case  the  respondoita  wore  officers  oC 
a  domestic  corpwatlon,  and  the  duty  sought 
to  be  oiforced  was  one  prescribed  a  pub- 
lic statute. 

We  hold,  upon  tlie  facts  of  this  case^  that 
mandamus  will  not  lie,  and  tiiat  the  trial 
court  erred  in  overruling  the  demurrer. 

Order  reversed. 


McLaughlin  v.  cloqttet  tie  &  post 

CO. 

(Supreme  Court  of  Miooesota.  Nov.  29, 1912.) 

(Syttchua  hv  Court.) 

Masteb  akd  Servant  (f  332*)— Nkglioknci 
OF  Sebvant— Scope  of  Emputueht— JJia- 

BIUTT  OF  MaOTEB. 

The  defendant  intrusted  to  its  employes 
the  work  of  driving  lamber  products  down  a 
stream  and  tbroagh  the  land  of  tbe  plaintiff. 
The  work  during  Us  prosress  was  interfered 
with  by  a  stamp  In  the  stream  at  a  point  near 
the  plaintiff's  house.  Tbe  foreman  and  a  driv- 
er, another  employ^,  then  went  into  the  stream 
and  sawed  out  the  obstruction,  and  in  doing  so 
both  were  wet.  The  driver,  upon  reaching  the 
shore,  built  a  fire  on  the  bank  of  tbe  stream 
on  plaintifrs  land  for  the  purpose  of  drying 
his  clothes.  He  negligently  failed  to  put  tiie 
fire  out,  whereby  toe  plaintiff  anstalned  dam- 
ages. 

Held,  upon  a  consideration  of  the  whole  evi- 
dence, that  tbe  question  whether  tbe  act  of 
the  driver  In  setting  the  fire  was  in  the  course 
of  and  within  the  scope  of  hia  employment  was 
one  of  fact  for  the  Jury,  and  that  the  court  did 
not  err  in  refusing  to  direct  a  verdict  for  tiie 
defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fiS  1274-1277;  Dec.  Dig.  f 

332.*] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty; Wm.  A.  Cant,  Judge. 

Action  by  John  McLaughlin  against  tbe 
Cloquet  Tie  &  Post  Company.  Judgment  for 
plaintiff,  and  defendant  annals.  Afllrmed. 

Wm.  B.  Phelps,  of  Dulutb,  for  ai^Uant 
John  F.  Wlllcie,  of  HlhUng,  and  Alexander 

Marshall,  of  Duhith,  for  respondent. 

START,  C  3.  Tills  action  was  brought  In 
the  district  court  of  the  county  of  8L  Louis 
to  recover  damages  in  the  sum  of  $1,000  al- 
leged to  have  been  sustained  by  tile  ^alntlff 

by  the  negligence  of  the  defendant,  by  Its 
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emploT^,  fn  netrllgeatly  Btarting  and  leaving 
a  fire  wblch  burnt  and  destroyed  certain 
imlpwood,  poles,  and  standing  timber  on  the 
plalQtUTs  land.  The  defense  was  In  effect  a 
denial  of  tbe  allegations  of  the  complaint 
A  verdict  was  returned  for  the  plaintiff  for 
$740.  The  defendant  made  an  alternative  mo- 
tion for  Judgment  in  Its  favor  notwithstand- 
ing the  verdict  or  a  new  trial  in  case  the  mo- 
tion for  judgment  should  be  denied,  and  air- 
signed  four  separate  errors  in  support  of  the 
motion  for  a  new  trial.  The  court  made  Its 
order  denying  the  motion  for  Judgment  and 
granting  the  motion  for  a  new  trial  unless 
the  plaintiff  consented  to  a  reduction  of  the 
rerdlct  to  ^00.  He  consented,  and  Judgment 
was  entered  upon  the  verdict  as  reduced, 
from  which  the  defendant  appealed,  and  here 
as^gns  that  the  court  erred  as  follows: 

"(1)  In  refusing  to  direct  a  verdict  In  favor 
of  tbe  defendant. 

"(^  In  reftuliig  to  glTe  tbe  flftb  Instruc- 
tion reQueeted  by  defendant 

"(3)  In  refusing  to  order  Judsment  in  favor 
of  defendant  notwithstanding  the  v^dlcL 

"(4)  In  r^iosing  to  grant  defendant  a  new 
trial  of  this  acUon.'; 

Tbe  iRst  asrignment  of  error  is  too  general 
to  present  any  Questions  for  our  considera- 
tbn,  as  the  motion  fOr  a  new  trial  was  made 
OD  more  than  one  ground.  Dunnell's  Digest, 

laus. 

The  other  aaslgnments  of  error  raise  the 
qoesUon  whether,  upon  the  whole  record,  the 
trial  court  erred  In  not  Instructing  the  Jury 
to  return  a  verdict  for  tbe  defendant  and  in 
not  ordering  Judgment  In  its  favor  notwith- 
standing the  verdict  In  making  this  state- 
nmit  we  have  not  overlooked  tbe  second  as- 
signment of  error,  which  is  based  on  tbe  re- 
fusal of  tbe  court  to  instruct  tbe  Jury  that: 
"If  you  find  that  the  driver,  who  started  this 
fire,  as  claimed  by  the  plaintiff,  built  tbe  fire 
to  dry  bis  clothing,  your  verdict  wlli  be  for 
tile  defendant"  It  was  not  error  to  refuse 
this  request,  unless  tbe  defendant  was  en- 
titled to  an  instructed  verdict  for  the  Jury 
wag  specifically  instructed  that,  to  entitle  the 
plaintiff  to  recover,  It  was  not  sufficient  that 
tbe  fire  was  set  by  defendant's  employC,  but 
that  they  must  be  satisfied  that  tbe  fire  was 
f^t  by  the  employ^  in  tbe  Une  of  his  employ- 
ment and  in  the  scope  of  his  agency,  and  not 
for  a  purpose  personal  to  himself. 

This  leaves  for  our  consideration  the  Ques- 
tion: Was  the  defendant,  ui>on  the  whole 
evidence,  entitled  to  a  directed  verdict  In  Its 
favor?  Tbe  evidence  relevant  to  this  ques- 
tion tends  to  prove  the  following  facts: 

The  plaintiff  is  the  owner  of  tbe  land  de- 
Bcribed  In  his  complaint  through  which  runs 
a  natural  stream.  He  was  in  possession  of 
the  land  In  1909,  upon  which  there  was  then 
standing  timber  and  several  piles  of  pulp- 
wood  and  poles,  some  of  them  near  the  bank 
of  the  stream.  The  defendant,  during  tbe 
rommer  of  1909,  was  engaged  in  driving  lum- 


ber products  don-u  tbe  stream  and  through 
the  land  of  the  plaintiff.  It  Intrusted  the  ex- 
ecution of  this  work  to  Its  employ^  The 
driving  operations  Incident  to  such  work 
were  interfered  with  by  a  stump  in  tbe 
stream  at  a  point  nea^  the  piaintlfTs  house. 
The  plaintiff  at  this  time  was  absent  from 
his  land,  but  it  was  in  charge  of  his  nephew, 
Bay  McLeu^ltn,  of  whom  the  defendant's 
foreman.  In  charge  of  the  work,  borrowed  a 
saw  with  wfadch  to  cut  out  tbe  obstruction  in 
the  stream.  The  forenan  and  another  em- 
ploye of  the  defendant  a  driver,  then  waded 
into  the  stream  and  sawed  out  the  obstruc- 
tion, and  in  doing  so  both  were  more  or  less 
wet  They  then  wait  ashore,  and  the  fore- 
man started  downstream;  but  the  driver  said 
to  McLaughlin,  "I  vrlll  have  to  build  a  fire  to 
dry  my  clothes,"  to  which  McLaughlin  made 
no  reply,  and  sUrted  towards  the  house,  when 
the  driver  called  to  him  that  he  had  forgot- 
tmi  the  aaw.  He  then  turned  around  to  get 
the  saw,  and  noticed  tliat  the  driver  had 
started  a  lire,  but  said  nothing  about  Iti  as 
he  thonght  tbe  drlvw  would  put  it  <mt  He 
tlien  went  to  tlie  lious^  and  some  20  minutes 
thereafter  be  beard  a  roar,  and  discovered 
that  the  Are  had  not  bem  put  out,  but  had 
spread  and  was  heyoaA  controL  The  Are  eo 
started  by  the  driver  and  negligently  left 
burning  destroyed  the  plalntlfTs  pulpwood 
and  fence  pole^  and  injoxed  to  Mme  extent 
his  standing  Ombee. 

The  controlling  question  upon  the  record 
Is  whether  the  trial  court  erred  In  not  di- 
recting a  verdict  for  tbe  defendant,  on  the 
ground  that  as  a  matter  of  fact  the  setting 
of  tbe  fire  ty  the  driver  was  not  done  in  tibe 
course  of  and  within  the  scope  of  his  em- 
ployment, or,  in  other  words,  whether  u  a 
matter  at  law  tliere  was  no  evidence  fairly 
tending  to  show  that  bis  act  was  so  done; 
Tbe  settled  rule  of  this  court  stated  ab- 
stractly, is  to  the  effect  that  a  master  is 
only  liable  for  the  wrongful  act  of  bis  serv- 
ant when  it  Is  done  In  tbe  course  of  and 
within  the  scope  of  his  employment  The 
application  of  the  rule  Is  shown  In  the  cases 
following:  Morler  v.  Railway  Co.,  31  Alinn. 
351,  17  N.  W.  952,  47  Am.  Rep.  793;  Mulve- 
hlll  V.  Bates,  31  Minn.  364,  17  N.  W.  959, 
47  Am.  Rep.  796;  Smith  v.  Munch,  65  Minn. 
256,  68  N.  W.  19;  Slater  v.  Advance  Thresher 
Co.,  97  Minn.  305,  107  N.  W.  133;  Barrett 
V.  Railway  Co.,  106  Minn.  61,  117  N.  W. 
1047,  18  L.  R,  A.  (N.  S.)  416,  130  Am.  St 
Rep.  685;  Kwiechen  v.  Holmes  &  Hallowell 
Co.,  106  Minn.  148-156,  118  N.  W.  668,  19  L. 
R.  A.  (N.  S.)  256 ;  Penas  v.  Railway  Co.,  112 
Minn.  203,  m  N.  W.  926,  30  L.  K.  A.  (N. 
S.)  627,  140  Am.  St  Rep.  470. 

While  the  abstract  rule  Is  well  settled, 
some  confusion  has  arisen  In  applying  it 
concretely,  especially  with  reference  to  the 
meaning  ot  the  term  "tbe  course  of  and 
within  the  scope  of  his  employment"  No 
hard  and  fast  definition  of  the  term,  appllca- 
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ble  to  all  cases,  can  be  giveD.  Some  of  the 
earlier  cases  In  tbls  court  seemingly  applied 
the  rule  with  literal  exactness;  but  the 
tendency  of  the  later  cases  la  to  give  the 
rule  a  more  liberal  and  practicable  applica- 
tion, especially  In  cases  where  the  bualness 
of  the  master  intrusted  to  his  servants  in- 
Tolved  a  duty  owed  by  him  to  the  public  or 
third  persons.  See,  In  this  connection,  the 
exhanstlTe  opinion  of  Justice  Jaggard  In 
Penas  V.  Railway  Co.,  supra. 

The  defendant  relies  upon  the  Morler 
Case  as  conclusively  controlling  the  instant 
case.  The  facts  In  the  Slorler  Case  were 
that  the  employ^  of  the  defendant  were  en- 
gaged In  repairing  Its  railroad  track  and 
were  charged  with  no  duty  outside  of  it. 
They  usually  went  to  their  boarding  house 
for  their  dinners,  but  on  the  day  in  ques- 
tion they  brought  their  dinners  with  them, 
and  at  noon  left  their  work,  went  upon  the 
right  of  way,  and  built  the  fire,  which  de- 
stroyed plaintiff's  property,  for  the  purpose 
of  warming  their  coffee.  These  special  facts 
distinguish  that  case  from  the  one  at  bar. 
In  this  case  the  execution  of  the  work  In- 
trusted by  the  defendant  to  Its  employ^  re- 
quired them  to  pass  over  the  plaintiff's  land 
along  the  banks  of  the  stream,  and  the  de- 
fendant owed  to  the  plaintiff  the  duty  of 
exen^Ing  due  care  to  prevent  injury  to  the 
plaintiff's  land  in  the  course  of  the  work  as- 
signed to  its  employes.  The  building  of  the 
fire  by  the  driver  to  dry  bis  clothes  was  not, 
as  a  matter  of  law,  a  departure  from  the 
course  of  his  employment,  for  it  was  Inci- 
dentally connected  therewith,  and  was  made 
necessary  by  his  going  into  the  stream  to  re- 
move the  obstruction,  which  was  a  part  of 
the  work  assigned  to  him. 

Upon  a  consideration  of  the  entire  record, 
we  have  reached  the  conclusion  that  the 
question  whether  the  driver  set  the  Are  in 
the  course  of  and  within  the  scope  of  his 
authority  was  one  of  fact,  to  be  decided  by 
the  Jury  under  proper  instructions.  We  ac- 
cordingly hold  that  the  trial  court  did  not 
err  in  denying  defendant's  motion  for  an  in- 
structed verdict  in  its  favor  or  its  motion  for 
Judgment  The  evidence  does  not  leave  the 
question  of  the  defendant's  liability  a  mere 
matter  of  speculation,  nor  does  it  show  that 
the  plaintiff  is  estopped  from  asserting  any 
claim  against  the  defendant  by  reason  of 
anything  that  his  agent  in  charge  of  the 
premises  said  or  failed  to  say  or  dOb 

Judgment  affirmed. 


CAKTBIL  TBLBPHONE  GO.  et  al.  v.  FISH- 
EB  et  aL 

(Supreme  Court  of  Iowa.    Nov.  15,  1012.) 

ASSOCIAIIONS    (i  7*)— MElfBEESniP — ^TrANS- 
FSR. 

TJnder  articles  of  an  unincorporated  rural 
telephone  aspociation  providing  a  membership 
fee  entitling  the  member  to  one  phone,  prohibit- 


ing sale  of  a  share  without  first  offering  tt  to 

the  association,  except  that  a  purchaser  of  a 
farm  sbould  have  the  first  right  to  purchase  the 
vendor's  share,  etc.,  mere  conveyance  of  a  farm 
by  warranty  deed  did  not  confer  the  vendor's 
membership  on  the  purchaser,  and  the  aaaoeia- 
tion  la  entitled  to  enjoin  the  purchaser  from 
connecting  with  and  using  the  line. 

[Ed.  Note. — For  other  cases,  see  Aasoclatlonik 
Cent.  Dig.  I  7;  Dec  Dig.  |  7.*] 

Appeal  trom  District  Court,  Van  Bnren 
County;  Frank  W.  Qchelberger,  Judge. 

Suit  In  equity  to  enjoin  the  defendants 
from  connecting  wltb  and  nsing  the  tele- 
phone line  of  plaintUEa,  appellees.  A  tem- 
l>orary  writ  was  issued  and  served.  The  de- 
fendants filed  an  answer  and  cross-bill.  They 
also  prayed  in  their  cross-blU  for  an  injunc* 
tion  to  ^oin  the  plaintiff  from  disconnect- 
ing them  with  the  telephone  Hde.  Later  the 
defendants  filed  a  motion  to  dissolve  the 
temporary  writ  of  Injunction  issued  upon 
the  prayer  of  the  plaintiflb,  and  a  further 
motion  asking  for  the  issuance  of  a  writ  of 
temporary  injunction  In  their  own  behalf. 
These  motions  came  on  for  hearing  In  vaca- 
tion. Both  motions  were  denied,  and  tbe  de- 
fendants appeal  from  such  order.  Affirmed. 

Joseph  C.  Mitchell,  of  Ottumwa,  and  Rob- 
ert &  H.  B.  Sloan,  of  Keosauqua,  for  appel- 
lants. Walker  &  McBeth,  of  Keosanqoa,  for 
app^ees. 

EVANS,  J.  We  avail  ourselves  of  the  fol- 
lowing statement  <tf  tbe  case  contained  in 

appellant's  brief: 

"The  plaintiff,  tbe  appellee.  Cantril  Tele- 
phone Company,  is  an  unincorporated  and 
acting  association,  claiming  to  be  organized 
and  acting  under  written  articles  of  associa- 
tion, Inaccurately  called  *by-laws.'  Those  ar- 
ticles, signed  by  16  persons,  are  not  only 
crude  and  inartistic,  but  In  and  of  them- 
selves alone  fall  to  show  the  real  purposes 
and  objects  of  the  organization,  and  are  es- 
pecially silent  as  to  the  means  and  procedure 
by  which  the  objects  and  purposes,  what- 
ever they  may  be,  are  to  be  effected.  But, 
when  the  articles  are  supplemented  by  the 
acts  and  operations  under  them  by  tbe  asso- 
ciation, it  quite  fairly  appears  that  the  ob- 
jects and  purposes  of  the  association  are  not 
pecuniary  profit,  but  the  supplying  of  tele- 
phone conveniences  In  the  homes  of  members 
of  the  association  at  a  price  not  exceeding 
actual  cost.  The  terms  'st0(d:  of  said  com- 
pany,' 'stock,'  *8tockholders,'  and  'share  of 
stock'  are  frequently  used  In  tbe  articles, 
but  evidently  inaccurately.  Manifestly,  by 
the  term  'stockholders,'  Is  meant  the  mem- 
bers of  the  association,  and  by  the  term 
'stock,'  the  privileges  appertaining  to  mem- 
bership. One  becoming  a  member  had  to 
pay  $12  (afterwards  seemingly  raised  to  HO), 
which  should  properly  be  styled  a  member- 
ship fee,  and  the  money  so  raised  was  doubt- 
less used  in  constructing  the  line,  and  any 
surplus  applied  on  operating  and  other  in- 
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ddental  expenses.  A  member  bad  tbe  right 
to  connect  one  phone  with  the  association's 
wires,  and  thus  have  the  use  of  the  associa- 
tion's lines  and  connections  for  such  use, 
having  from  time  to  time  to  pay  such  as- 
sessments as  the  association  should  make 
to  meet  the  expenses  of  maintenance  and 
operation. 

"The  articles  contain  these  provisions: 

"  'Art.  2.  The  number  of  shares  shall  be 
limited  to  the  number  of  phones  said  line 
will  carry  and  ^  good  service. 

"  'Art  3.  Each  stockholder  shall  have  the 
right  to  put  in  but  one  "phone  and  shall 
have  the  use  of  said  line  for  such  phone  un- 
der such  r^ulatlons  as  may  be  adopted  by 
the  board  of  managers." '    Abs.  19,  line  2S. 

"  'Art.  14.  No  member  shall  be  allowed  to 
own  more  than  one  share  of  stock  nor  shall 
he  be  allowed  to  sell  his  share  of  stock  un- 
til after  he  has  offered  It  for  sale  to  the 
company  (except  in  case  such  stockholder 
should  sell  his  farm,  in  which  case  the  pur- 
chaser of  the  farm  shall  have  the  first  chance 
to  purchase  such  stock),  at  a  price  not  to 
exceed  the  original  cost  of  the  shara  Any 
share  of  stock  so  purchased  by  the  commny 
shall  be  held  as  common  stock  of  the  com- 
pany, but  can  be  sold  or  rented  by  the  com- 
pany to  any  person  who  is  not  a  stockholder 
at  the  time  of  pnrebase.* 

"In  the  case  at  bar,  at  the  time  the  line 
In  Question  was  constructed,  one  H.  H.  Bar- 
Dett  owned  the  W.  %  of  N.  E.  section  7, 
township  07.  range  10,  In  Van  Buren  county, 
and  said  line  was  constructed  along  the 
south  end  and  east  side  of  said  land;  and 
be,  being  a  member  of  the  association,  by 
virtue  of  snch  membership,  connected  a 
phone  in  the  dwelling  house  on  said  lands 
with  said  Une,  and  while  he  owned  said 
lands  contlnned  to  use  said  phone  and  Hue. 
On  October  28,  1900,  said  Barnett  entered 
Into  a  written  agreement  with  the  defendant 
B.  T.  Fisher,  whereby  he  sold  said  lands, 
togeibet  with  all  appurtenances  thereto  be 
longing*  to  the  defendant,  and  pursuant  to 
said  contract  on  November  5,  1909,  deeded, 
by  warranty  deed  and  without  any  reserra- 
tloio.  said  lands  to  defendant  Fisher,  who 
under  said  deed  went  Into  possession  and  has 
ever  since  been  In  possession  by  a  tenant" 

We  are  asked  by  the  appellants  not  to  pre- 
judge the  final  merits  of  the  cose  on  the 
ground  that  the  record  is  not  sufficient  for 
such  purpose.  It  is  the  contention  of  the 
defendants  that  the  plaintiff  company  know- 
ingly brought  a  lawsnit,  and  that  It  under- 
took to  make  itseU  the  judge  of  a  contro- 
versy  betwem  Fisher  and  Burnett  The  fol- 
lowing excerpt  from  appellants*  brief  oondae- 
ly  presents  their  point  of  view: 

"It,  or  Its  smart  Alecs,  thought  the  com- 
pany could,  by  use  of  a  pressure  that  Bar- 
nett could  not  bring  to  bear,  bring  Fisher 
to  an  nnconditional  surrender— that  is.  Bar* 
nett  conld  not  disconnect  the  phone,  the  com- 


pany could,  and,  doubtless  as  the  smart 
Alecs  thought,  Fisher  would  surrender  be- 
fore suffering  disconnection.  But  they  didn't 
know  Ben  Fisher.  We  now  broadly  assert 
that  the  granting  of  and  the  refusal  to  dis- 
solve the  Injunction  Issued  on  the  part  of 
the  plaintiff  was  an  abuse  of  injunctlonal 
procedure,  r^ardless  of  whether  Fisher's 
good  faith  claim  of  ownership  may  or  may 
not  be  finally  determined  In  bis  favor.  And 
It  was,  we  assert  an  abusive  refusal  to  ex- 
ercise a  wholesome  power,  when  the  court 
refused  to  grant  the  temporary  Injunction 
prayed  for  by  Fisher  and  Struble.  Fisber 
and  Struble  have  an  unqualified  right  to  a 
full  final  hearing  without  being  forced  to  a 
choice  of  either  renouncing  their  claimed 
right  or  of  suffering  Irreparable  Injury.  The 
company  cannot  be  allowed  to  become  the 
Judge  between  Fisher  and  Barnett,  and  then 
decide  in  Bamett's  favor,  put  Itself  In  Bur- 
nett's place,  and  by  a  kind  of  duress  force 
Fisher  to  yield — enforce  against  Fisher  a 
pressure  Barnett  could  not  enforce.'* 

Careflil  examination  of  the  record  satisfies 
us  that  tlie  defendants'  view  of  the  case  as 
thus  expressed  Is  somewhat  distorted.  Bur- 
Qett  was  a  member  of  the  plaintiff  company. 
He  sold  his  farm  to  the  defendant  Fisher, 
and  executed  a  warranty  deed  therefor  in 
the  latter  part  of  Novemb«,  1909.  The  ttie* 
ory  of  apiwllanta  Is  that  the  warranty  deed 
as  a  matter  of  law  carried  to  the  grantee  the 
memberdiip  In  the  plaintiff  company  as  an 
appurtenance  to  the  land.  Tbta  claim  Is 
based  to  some  extmt,  also,  upon  the  provi- 
sions of  section  14  of  the  articles  of  the  com- 
pany. It  Is  clear  that,  in  the  absence  of  sec- 
tion 14  of  the  articles,  the  mere  conveyance 
of  the  land  by  irarranl^  deed  could  not  of 
itself  confer  membership  upon  the  grantee  In 
the  plaintiff  company.  It  Sa  conceded  by  up- 
pelleea  that  the  sale  of  the  land  to  Fisher 
carried  to  him  a  right  or  option  to  purchase 
the  "share"  of  Burnett  end  to  become  a 
member  of  the  plaintiff  company.  The  trial 
judge  was  justified  In  finding  from  the  affi- 
davits before  him  that  In  the  negotiations  for 
the  sale  of  the  land  Burnett  had  solicited 
Fisber  to  buy  bis  "share"  In  the  plaintiff  com- 
puny,  and  tliat  Fisher  declined  to  do  so.  For 
the  first  year  after  the  purchase,  Fisher's 
tenant  paid  to  Burnett  tbe  rental  provided 
for  in  section  14.  In  the  spring  of  1910  the 
company  refused  to  buy  from  Burnett  be- 
cause it  desired  that  Fisber  should  buy  tbe 
same  and  become  a  member.  One  year  later 
It  bought  the  share  from  Burnett  under  the 
provisions  of  section  14  for  ?24.  It  knew  at 
this  time  that  Fisber  claimed  that  his  war- 
ranty deed  carried  all  of  Burnett's  rights  to 
membership  In  the  plaintiff  company,  and 
that  he  refused  to  purchase  it  In  any  other  ^ 
way,  -md  refused  to  pay  rent  therefor.  Tbe 
plaintiff  company  has  always  been  ready  and 
wUUfng  to  admit  Fisher  to  membership  upon 
payment  for  the  "share,"  and  otherwise  will- 
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ing  also  to  permit  blm  and  his  tenant,  Strn- 
ble,  to  use  the  j^one  upon  payment  of  tlie 
usual  rent  The  defendants  refuse  to  do  ei- 
ther. The  sum  of  f24  therefore  measures 
the  full  substance  of  this  controversy.  If 
the  plalntier  company  made  Itself  a  Judge  of 
the  controversy  between  Burnett  and  Fisher, 
ft  did  no  more  than  the  defendants  forced  It 
to  do  In  protection  of  Its  own  rights.  Under 
the  provisions  of  section  14,  an  option  was 
reserved  to  the  company  to  purchase  such 
share.  A  failure  to  ezer<^  such  option 
would  amount,  under  such  section,  to  an  Im- 
plied permission  to  Burnett  to  sell  to  whom- 
soever he  could.  The  company  had  a  right 
under  such  section  to  refuse  such  permission 
by  exercising  such  option  Itself,  and  there 
is  notbttag  In  the  record  to  impeach  Its  good 
faith  In  such  course.  Such  course  on  the 
part  of  the  company  did  not  settle  or  pre- 
judge any  controversy  as  between  Burnett 
and  Fisher.  The  plaintiff  company  was  Jus- 
tified In  refusing  to  become  involved  In  such 
controversy,  and  to  require  the  parties  to  it 
to  settle  it  between  themselves.  If  Fisher's 
contention  Is  sound  that  he  purchased  the 
share  from  Burnett  by  force  of  his  warraoty 
deed,  he  had  an  abundant  remedy  as  for 
breach  of  warranty  after  the  sale  by  Burnett 
to  the  company  and  he  could  have  safely 
paid  the  company  the  $24  which  it  paid  Bur- 
nett In  exercising  its  option.  By  this  man- 
ner he  could  have  saved  himself  the  com- 
plaint that  the  company  made  itself  a  judge 
of  the  controversy.  On  the  other  hand,  If  the 
company  had  assumed  to  accept  his  conteu- 
tion  and  to  receive  him  Into  membership  on 
the  strength  thereof.  It  could  not  escape  a 
\mrt  In  the  controversy.  In  such  case  It  must 
apparently  decide  to  whom  the  share  be- 
longed. The  company  did  not  arbitrarily  re- 
fuse membership  to  Fisher.  It  recognized  his 
right  under  section  14  to  purchase  Burnett's 
share.  But  It  Insisted  upon  an  uncontrovert- 
ed  purchase,  and  not  a  controverted  one,  be- 
fore accepting  Fisher  Into  membership  In 
lieu  of  Burnett  It  was  a  bona  fide  and  rea- 
sonable exercise  of  its  power  over  its  own 
luembershlp.  Presumptively  it  could  not  ac- 
cept Fisher  Into  membership  In  lieu  of  Bur- 
nett without  Burnett's  consent  It  never  bad 
Burnett's  consMit  Section  8  of  the  articles 
provides  for  a  record  of  stockholders,  and  that 
no  stockholder  shall  be  released  from  the  li- 
abilities of  the  company  "until  the  change  be 
Indorsed  on  the  records  by  the  secretary." 
Whatever  rights  Fisher  may  have  acquired 
iiuder  his  warranty  deed,  It  la  clear  that  he 
did  not  thereby  become  a  de  facto  member 
of  this  association.  Further  action  was  nec- 
essary on  his  part  for  that  purpose.  He 
could  not  be  deemed  a  member  against  his 
wIU  by  mere  force  of  his  warranty  deed. 
And  in  like  manner  some  action  was  neces- 
sary on  the  part  of  the  plaintiff  company  In- 
dicating Its  assent  to  the  change  of  member- 
ship.  We  had  occasion  to  consldw  this  ques- 
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tlon  to  some  extent  in  Staples  v.  Hobbs,  145 
Iowa.  114,  123  N.  W.  S35.  We  there  held 
that  the  alleged  purchaser  had  T^ot  establish- 
ed his  membership  In  the  company.  Apply- 
ing to  the  case  before  us  our  holding  in  the 
Staples  Case,  it  is  quite  clear  that  Fisher 
has  never  become  a  member  of  the  plaintiff 
company.  His  right  to  connect  with  the  tele- 
phone line  is  depradent  upon  his  membership. 
The  plaintiff  -company  has  been  guilty  of  no 
arbitrary  act  or  bad  faith  to  prevent  his  ac- 
quiring membership  In  a  proper  way.  The 
only  relief  be  prays  for  in  his  cross-bill  la 
that  the  plaintiff  company  be  enjoined,  from 
Interfering  In  any  way  with  his  connections 
with  the  telephone  line.  Upon  the  record  be- 
fore us,  he  Is  not  entitled  to  such  relief  and 
the  trial  Judge  properly  bo  found. 

2.  It  is  strongly  urged  that  the  granting  of 
a  temporary  writ  of  injunction  was  an  abuse 
of  power,  regardless  of  the  final  merits  of 
the  case,  and  that  such  writ  should  be  dis- 
solved. It  will  be  noted  that  both  parties 
prayed  for  such  writ  From  a  bird's-eye 
view  of  the  case  It  Is  quite  apparent  that  one 
party  or  the  other  was  entitled  to  the  writ 
If  the  defendants  were  entitled  to  It  the 
plaintiffs  were  not  And,  If  the  defendants 
were  not  oititled  to  It,  there  cannot  be  much 
substance  to  the  claim  that  platntUfs  were 
not  The  plaintiffs  brought  their  suit  In 
equity  for  an  injunction  as  an  lndet>endei)t 
remedy  under  the  provisions  of  Code,  8  4354. 
They  prayed  a  temporary  writ,  and  this  was 
Issued  under  the  provlrions  of  sections  4355 
and  4356.  Our  discussion  In  the  preceding 
paragraph  Is  a  sufficient  statement  of  the  rec- 
ord to  show  that  the  trial  Judge  was  Justi- 
fied in  granting  the  temporary  writ  of  In- 
junction. On  thts  question  we  need  add  noth- 
ing to  what  has  been  said  in  our  previous 
cases.  Ladd  v.  Osborne,  79  Iowa,  03,  44  N. 
W.  235;  Tantllnger  v.  Sullivan,  80  Iowa, 
218,  45  N.  W.  765;  Price  v.  Baldauf,  82  Iowa, 
677,  46  N.  W.  983,  47  N.  W.  1079;  Troe  v. 
Larson,  84  Iowa,  652.  51  N.  W.  179,  35  Am. 
St.  Rep.  336;  Halpin  v.  McCune,  107  Iowa, 
494.  78  N.  W.  210;  Kell  v.  Wright  135  Iowa, 
383,  112  N.  W.  633,  18  L.  R.  A.  (N.  S.)  184, 
124  Am.  St  Rep.  282.  14  Ann.  Cas.  549. 

No  other  question  is  presented  for  our  con- 
sideration. 

The  order  of  the  trial  court  Is  therefore 
affirmed. 


PABMGNTER  t.  PARMRNTBR  et  bL 

(Supreme  Court  of  Iowa.   Nov.  15,  1912.) 
1.  Deeds  ({  211*)— Fbaud  IN  PBOCtTBEMBm^ 

EVI DENCE— SUFTICIEHCT. 

Evidence  held  loaufilcleDt  to  show  that  a 
deed  from  plaintiff  to  her  son  was  procured 
through  fraud  and  collusion  practiced  upon  her 
by  him  and  anotlier  son. 

[Ed.  Note.— For  other  c«seF.  bpc  Deeds,  Cent 
Di(C.  fS  637-647:  Dec.  Dig.  S  211.*] 
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2.  Work  and  La.bob  (|  7*)— Sebvices  bt 

Pabent— Bjoht  to  Recotib. 

On  aa  accountins  between  mother  and  an 
adtilt  BOD,  she  was  not  entitled  to  credit  for 
honsehold  aervicea  rendered  him  while  they 
lived  togetber. 

nOd.  Note.— For  other  canes,  Me  Work  and 
Ubor.  Cent  Dig.  f|  U%-22;  Dec.  Dig.  i  7*] 

Z.  TBU8T8  (I  44*)—Exi8TEMCE— Evidence— 

Sufficiency. 

Endence  Jietd  Insufficient  to  show  that  a 
SOD  held  personalty  left  hy  Us  father  in  trust 
for  his  mother. 

[Ed.  Note.— For  other  cases,  see  Trusta,  Cent 
D!^.  H  6&-68;  Dea  Dig. 

Appeal  from  District  Court,  Polk  Conntr; 
Lawrence  De  Oraff,  Judge. 
The  facts  are  stated  In  the  opinion.  At- 

Armed. 

li.  A.  Smyreg  and  Dale  &  Harvlson,  all  of 
Des  Moines,  for  appeUant.  Parker  &  ttiltsy 
and  Bowen  A  Alberson,  all  of  Des  Moines, 
for  appenees. 

SHBBWIN,  J.  The  plaintiff  Is  the  widow 
of  Edward  Parmenter,  who  died  Intestate  in 
Polk  county  In  189T,  leaving  surviving  him 
seven  children.  The  def«idant  Sabert  E. 
Parmenter  Is  the  oldest  son,  and  Walter  E. 
Parmenter  the  youngest  Edith  Witmer  Is 
the  youngest  daughter.  Walter  and  EdiUi 
were  living  at  the  parental  home  when  their 
ftitber  died,  and  were  of  the  re8i:>ective  ages 
of  22  and  18  years.  The  action  was  brought 
against  Sabert  B.  Parmenter  to  set  aside  and 
cancel  a  certain  deed,  dated  and  recorded 
May  25,  1908,  whereby  the  plaintiff  conveyed 
to  him  90  acres  of  land  situated  in  Folk 
county,  on  the  ground  Qiat  the  same  was 
made  without  consideration,  without  inde- 
pendent advice,  and  because  of  fraud  and 
collusion  practiced  upon  the  plaintiff  by  her 
two  sons,  Sabert  and  Walter.  As  incident 
to  the  main  relief  sought,  plaintiff  seeks 
an  accounting  against  Sabert  for  the  rents 
and  profits  of  said  land  for  the  years  1901 
to  1910,  both  Inclusive.  She  also  asks  to  re- 
cover against  Sabert  for  labor  and  services 
rendered  him  during  the  same  period.  The 
plaintiff  seeks  to  recover  against  Walter  B. 
Parmenter  for  the  wrongful  conversion  to 
his  own  use  of  the  plaintiff's  share  of  the 
personal  property  belonging  to  his  father's 
estate,  and  for  the  rents  and  profits  of  the 
Mtme  land  for  the  years  1898,  1899,  and 
1900.  Sabert  E.  Parmenter  denied  the 
grounds  npon  which  bis  mother  asks  the 
cancellation  of  ^Id  deed,  and,  further  an- 
swering, he  alleges  that  he  has  made  Im- 
provements on  said  land,  relying  upon  said 
deed,  and  his  mother  Is  thereby  estopped  to 
maintain  this  action.  As  to  the  claim  for  an 
accounting  for  the  rents  and  profits  ot  said 
land,  he  says  that  action  for  the  same  for 
the  years  1901  to  1905  Is  barred  by  the 
statute  of  llmltatioi^.  As  to  the  period 
from  1900  to  1910,  both  Inclusive,  he  pleads 
that  he  occupied  said  premises  with  his 


mother,  under  verbal  agreement  with  her 
made  prior  to  the  beginning  of  such  occu- 
pancy, whereby  he  was  to  have  the  rents  and 
profits  of  the  land  In  return  for  the  payment 
of  taxes,  Insurance,  repairs,  and  upkeep  of 
the  same,  and  the  personal  expenses  of  his 
mother,  and  avers  compliance  therewith  on 
his  part.  He  denies  her  claim  for  services. 
Walter  E.  Parmenter,  for  answer  to  the 
claim  against  him,  denied  generally,  and  fur- 
ther pleaded  ttiat  the  action  was  barred  by 
the  statute.  He  further  pleads  the  same  ar- 
rangement with  hts  mother  for  the  use  of 
the  land  that  is  pleaded  by  his  brother  Sa- 
bert, and  alleges  compliance  therewith.  The 
district  court  refused  to  cancel  the  deed,  and 
found  against  the  plalntiCTs  claim  for  serv- 
ices. As  to  an  accounting  for  rents  and  prof- 
its by  Sabert,  the  court  found  the  same 
barred  for  the  years  1901  to  1905.  An  ac- 
counting for  the  years  1906  to  1910  was 
granted,  and  It  was  found  that  Sabert  was 
Indebted  to  his  mother  in  the  sum  of  $800. 
The  court  found  adversely  to  the  plaintiff  on 
her  claim  i^inst  Walter  E.  Parmenter.  The 
plaintiff  alone  appeals. 

A  statement  of  the  conditions  existing  at 
the  time  of  the  death  of  the  husband  and 
father,  and  of  tBe  subsequent  financial  trans- 
actions between  the  mother  and  -the  two 
sons,  Sabert  and  Walter,  and  the  daughtw 
Edith,  prior  to  the  execution  of  the  deed  In 
question,  will  throw  much  light  on  the  pres- 
«it  controversy.  As  we  liave  heretofore 
said,  Edward  Parmenter,  the  father,  left 
surviving  him  his  widow,  Uie  plaintiff,  and 
seven  children.  Prior  to  bis  death,  the  five 
oldest  children,  hicludlng  the  defoidant  Sa- 
bert .  luid  received  jidvancements  of  their 
share  of  the  father's  estate.  This  Is  e<m- 
ceded  by  all  parties,  and  at  the  time  of  his 
death  Mr.  Parmmter  owned  270  acres  of 
land  In  Polk  coimty  and  certain  personal 
property,  and  the  son  Sabert  was  appointed 
administrator  of  his  estate.  Very  soon  aft- 
er the  death  of  the  &ther  the  family  had 
a  conference  at  whl(4i  it  was  mutually  agreed 
that  the  oldest  five  children  had  already  re- 
ceived more  tlian  their  proportionate  ^are 
of  their  father's  property,  and  that  the  es- 
tate left  at  the  time  of  bis  death  should  be 
divided  equally  between  plaintiff,  Walter, 
and  Edith.  It  was  thereupon  divided  so  that 
each  of  the  three  received  what  was  con^d- 
ered  to  be  one-third  in  value  of  the  entire 
estate  left  by  the  father.  Conveyances  were 
duly  executed,  whereby  Edith  took  title  to 
100  acres  of  the  land,  Walter  received  80 
acres  thereof,  and  the  plaintiff  the  remaining 
one-third,  being  the  90  acres  In  controversy, 
upon  which  the  homestead  was  located. 
Walter  and  Edith  continued  to  live  with 
their  mother  In  the  old  homestead  until  late 
in  1900,  under  conditions  which  will  be  more 
fully  disclosed  further  along.  Some  two 
months  after  this  division  had  been  made. 
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the  plaintiff  made  a  will,  by  the  terms  of 
which  E^th  and  Walter  were  to  receive  the 
90  acres  In  cwtroTersy  upon  the  death  of 
plaintiflL  In  November.  1897,  a  public  sale 
waa  had  of  a  part  of  the  personal  property 
b^onglng  to  the  estate,  and  from  the  pro- 
ceeds of  such  sale  Ddltb  was  paid  $1,000  In 
full  settlement  of  her  Interest  therein.  The 
remainder  of  the  money  received  from  the 
sale  of  such  ptaperty  waa  kept  and  used 
by  Walt»  as  If  the  entire  amount  thereof 
belonged  to  him.  and  this  waa  without  any 
objection  trom  the  plaintiff.  The  remahider 
of  the  personal  proper^  was  kept  on  Uie 
farm  and  was  sold,  or  otherwise  disposed 
of,  by  Walter,  without  objection  on  the  part 
of  the  plaintiff.  Walter  remained  with  his 
mother,  and  worked  the  farm  until  in  No- 
vember, 1900,  when  he  was  married  and 
left  Edith  remained  with  her  motha  until 
In  December  of  the  same  year,  whoi  she 
also  married  and  left  the  old  home.  A  few 
months  before  these  marriages,  and  In  an- 
ticipation thereof,  as  the  record  fairly  shows, 
Sabert  arranged  to  go  back  to  the  old  home- 
stead and  take  care  of  bis  mother.  Sabert 
had,  before  this  time,  s^rated  from  his 
wi^  and  was  then  living  some  distance  from 
his  mother.  He  owned  100  acres  of  land, 
which  about  August,  1000,  he  traded  to  Wal- 
ter for  the  80  acres  that  Walter  had  received 
In  the  dlvMon  of  the  270  acres  left  by  the 
father,  and  for  Walter's  interest  under  the 
will  of  his  motfaor  In  the  90  aoes  In  ccm- 
troversy.  Sabert  also  purchased  from  Edith 
the  100  acres  that  had  been  deeded  to  her 
In  £he  family  settlement,  and  also  bought 
fnmi  her  and  paid  her  11,000  for  her  Interest, 
under  her  mother's  wUl,  In  the  90  acres  In 
controversy.  These  transactions  were*  fully 
understood  and  acquiesced  in  by  the  plain- 
tiff, except  that  she  thought,  and  so  ex- 
pr^sed  herself,  that  Sabert  was  not  making 
an  advantageous  trade  with  Walter.  Short- 
ly after  Sabert  had  purchased  the  respective 
interests,  under  the  plalntltTs  will,  of  Edith 
and  Walter  in  the  land  lb  controversy,  and 
to  carry  out  the  new  arrangement,  the  plain- 
tiff agreed  to  and  did  make  a  new  will  In 
which  she  devised  the  90  acres  In  controversy 
to  Sabert  Near  the  close  of  1900  Sabert 
went  back  to  the  old  home  and  to  his  moth- 
er, where  they  lived  together  until  the  fall 
of  1910.  Plaintiff  was  not  satisfied  that 
the  win  In  fiivor  of  Sabert  would  accomplish 
her  intention  to  give  him  the  land  In  con- 
troversy, and,  after  several  talks  about  the 
matter,  she  executed  the  deed  of  May  25, 
1903,  which  gave  Sabert  the  title  In  fee  to 
the  90  acres  In  controveniy,  subject  to  a 
life  estate  reserved  to  herself.  Both  before 
and  after  the  execution  of  this  deed,  Sabert 
'  farmed  the  90  acres,  and  took  all  the  pro- 
ceeds therefrom,  using  the  same  for  the  sup- 
port of  himself  and  mother,  for  taxes  and 
improvements  on  the  land,  and  for  purposes 
of  his  own.  During  the  years  that  Sabert 
and  the  ^aalntlff  thus  lived  together,  the 


plaintiff,  though  well  along  In  years,  waa 
able  to  do,  and  did,  a  great  deal  of  hard 
work.  The  mutual  love  of  these  two  was 
great,  and  each  was  deeply  concerned  for 
the  welfare  of  the  other,  but  In  the  fall  of 
1910  differences  between  them,  arising  In 
part,  at  least,  out  of  Sabert's  second  mar- 
riage, caused  the  plaintiff  to  leave  him,  and 
she  thereupon  went  to  the  home  of  her 
daughter  Edith. 

[t]  1.  Appelant  contends  that  because  of 
the  confldatlal  relation  existing  between 
the  defendant  Sabert  B.  Parmenter,  and  his 
mother,  the  plainUC,  and  because  of  ber 
trust  and  confidence  in  him,  as  shown  by 
the  record,  the  burden  of  pnxtf  Is  upon  him 
to  Blu>w  the  vbona  fides  of  the  transaction. 
We  have  held  in  many  cases  that  where 
there  Is  such  fiduciary  rdatlon  between 
parent  and  child,  and  the  conveyance  la  gra- 
tuitous, the  burden  rests  upon  the  benefi- 
ciary to  prove  the  bona  fides  of  the  trana> 
action.  'And  without  determining  whether 
the  record  before  us  shows  that  such  rela- 
tion existed  here,  or  ttiat  such  trust  and 
confidence  was  reposed  In  the  son  as  to  In- 
voke the  application  of  the  rule,  we  may 
concede  that  It  should  be  applied  to  the 
transactions  under  cmslderation.  But,  giv- 
ing the  plaintiff  tiie  full  braiefit  of  such  rule, 
we  are  atlU  of  the  opinion  that  she  Is  not 
entttted  to  have  the  conveyance  set  aside 
and  canceled.  The  undisqputed  history  of  the 
transactions  between  the  plaintiff  and  these 
defendant  sons  and  daughter  from  the  time 
of  the  death  of  the  fath«  until  the  nnfiw- 
tnnate  separation  of  the  mother  and  Sabert 
In  the  fall  of  1010  in  Itself  almost  conclu- 
sively refutes  the  present  claim  of  the  plain- 
tiff. The  five  oldest  children  had  ree^ved, 
at  least,  all  that  they  were  entitled  to  ^m 
their  parents  before  the  death  of  Mr.  Prt- 
mentor,  and,  after  his  death,  Edith  and 
Walter  ware  the  only  children  about  whose 
finandal  welfare  the  mother  was  concerned. 
The  other  children  were  married  and  had 
homes  of  th^  own,  and  It  was  upon  Edith 
and  Walter,  one  or  both,  that  the  mother 
must  depend,  if  she  continued  ito  live  in  the 
home  that  had  been  hers  and  her  husband's 
for  over  40  years.  That  she  did  not  then 
or  thereafter  want  to  break  up  her  home  Is 
conclusively  shown.  Edith  and  Walter  were 
both  yonng,  and  as  the  plaintiff  thouiEht 
would  both  remain  with  her  for  many  years. 
But  the  plaintiff  tbought  that  in  any  event, 
these  two  were  Justly  entitled  to  t]ie  00 
acres  when  she  was  through  with  It.  and 
hence  she  made  her  first  will  giving  It  to 
them.  This  arrangeftient  continued  with  the 
approval  of  all.  until  Edith  and  Walter  were 
plannii^  their  marriages  and  the  consequmt 
departure  from  the  parental  roof,  and  It 
became  apparent  that  other  arrangementa 
would  have  to  be  made  for  the  care  of  the 
mother.  Sabert  had  always  ben,  and  was 
then,  plaintiff's  favorite  son.  He  and  his 
wife  were  i  separated,  and  there  waa  no  ob- 
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stade  in  tbe  way  of  his  going  to  Mb  moth- 
er's borne  and  helping  her  keep  it  for  the 
rest  of  >her  life.  To  mable  him  to  do  this, 
be  acquired  by  purchase  the  tracts  of  100 
acres  and  80  acres  that  Bdith  and  Walter 
had  received  in  tbe  division  of  the  home 
term,  and  also  purchased  of  tbem  the  In- 
terest which  they  were  supposed  to  hare  in 
the  land. In  controversy  under  the  will  of 
the  plaintiff,  and  there  can  be  no  question 
but  what  this  arrangement  was  made  with 
the  full  knowledge  and  approval  of  the 
plaintiff.  After  Sabert  bad  bought  and  paid 
for  this  expectancy  of  Bditb  and  Walter, 
nnder  the  circunutances  disclosed,  about  the 
only  natural  aj^  right  thing  for  the  plain- 
tiff to  do  was  to  make  some  arrangement 
that  would  protect  bim,  and,  following  out 
the  plan  that  she  had  adopted  wltb  Edith 
aod  Walter,  sbe  made  a  new  will,  devising 
the  land  to  Babert  Up  to  this  point  of  time 
there  could  have  been  no  fraud  or  collusion 
practiced  upon  the  plaintiff  without  a  partlc- 
i^tion  therein  by  the  daughter  Editb,  and 
this  tbe  idaintlff  does  not  claim.  The  sub- 
seqnent  execution  of  the  deed  to  Sabert  sim- 
ply made  a  present  conveyance  of  an  inter- 
est that  tbe  grantor  origtoaUy  Intended 
should  be  tioBtponed  until  ber  death.  All  of 
tiiew  transactlonB  a^tear  to  us  to  have  been 
very  natural  and  prtowr,  and  we  are  united 
In  the  view  that  there  was  no  fraud,  ool< 
insion,  or  con^dracy  connected  with  any  of 
them. 

2.  Appellant  cannolr  justly  complain  be- 
cause Bbe  was  not  allowed  a  greater  sum  on 
the  aoxtunting  between  her  and  Sab«t. 
The  decided  psqpcmderance  of  tbe  evidence 
■bows  that  Sabert  took  possession  ot  tbe 
brm,  and  continned  such  possession  nnder 
an  eziH«8B  agreonent  with  the  plaintiff  that 
he  was  to  have  wlut  be  could  nutke  from  it 
hi  r^m  for -taking  care  of  plaintiff,  paying 
tbe  tane  and  insurance,  and  for  Improre* 
mmtB  and  repairs,  all  of  wblcb  be  did. 
This  agreement  remained  In  force  daring  all 
of  the  years  Involved  In  this  controversy, 
and  ^Intiff  wa«  not  in  reality  entitled  to 
tbe  sum  found  due  ber  on  the  accounting, 
but,  as  tbe  defendant  Sabert  does  not  ap- 
peal, we  need  not  further  discuss  tbe  mat- 
ter. 

[2]  3.  Appellant  does  not  press  her  ap- 
peal on  the  proposition  that  she  should  have 
been  given  recovery  for  her  services ,  while 
the  and  Sabert  lived  together.  That  she  is 
clearly  not  entitled  to  anything  on  that  ac- 
cooQt,  see  the  following  dedslonB:  In  re  Es- 
tate of  Bishop,  ISO  Iowa,  262;  106  N.  W. 
637;  Dononn  t.  Drlscoll,  116  Iowa,  839,  90 
N.  W.  60. 

[11  4.  It  is  appellant's  contention  that 
Walter  B.  Parmenter  wrongfully  converted 
ha  share  of  the  personal  property  that  was 
left  by  her  faosband,  and  that  he  thereby 
became  a  trustee,  h^lng  it  tor  hw  benefit 

Virathw 


It  is  sufficient  answer  to  this  dalm  to  say 
that  the  evidence  wholly  fails  to  prove  a 
trusteeship.  On  the  other  hand,  it  Is  shown 
without  serious  question  that  Walter  was  to 
use  and  handle  this  property  as  his  own, 
and  that  he  was  not  to  account  to  the  plain- 
tiff for  It  Moreover,  at  the  time  he  left  the 
farm  in  1900,  the  said  personal  property  had 
all  been  either  used  or  disposed  of  by  him,  and 
no  claim  was  made  therefor  until  this  suit 
was  brought  more  than  ten  years  thereafter. 
Had  any  of  this  property  ever  been  held  in 
trust  for  tlie  plaintiff,  her  action  therefor 
would  now  be  barred,  because  of  Walter's 
denial  of  the  trust  and  claim  to  the  proper- 
ty before  and  at  the  time  he  left  tbe  farm. 
Wilson  V,  GrreSn.  49  Iowa,  251;  Murphy  v. 
Murphy.  80  Iowa,  740,  45  N.  W.  914;  Peters 
V,  Jones,  3S  Iowa,  612. 

6.  Walter's  possession  of  the  land  in  con- 
troversy from  1897  to  1900,  and  his  use  of 
the  Income  therefrom,  was  under  an  agree- 
ment with  his  mother  that  he  was  to  take 
care  of  her  and  pay  other  expenses  con- 
nected with  the  land,  and  have  what  he 
could  make  over  and  above  that  amount. 
Tbe  Judgment  of  tbe  district  court  is,  In 
alt  respects,  affirmed. 

Affirmed. 


STALEY  T.  FOREST. 
(Supreme  Court  of  Iowa.   Nov.  16,  1912.) 

1.  Municipal  Cobpobations   (§  706*)— 1»- 
jUBies  TO  Travelers  on  Street— Neou- 

OBNT  OnOATION  OF  AUTOUOBIIXB. 

Where  one  operated  an  automobile  at  a 
dangerous  speed  in  view  of  the  curve  in  the 
street  at  the  approach  of  a  bridge,  and  r&n 
his  machine  directly  toward  a  driver  of  a  horae 
in  a  manner  calculated  to  frighten  a  reason- 
ably safe  and  well-trained  horse,  and  ae  a  re- 
sult thereof  the  borse  became  frighteoed  and 
jumped  aside  to  avoid  a  collision,  apsetting  the 
vehicle,  and  causing  injury  to  tiie  driver,  the 
operator  was  guilty  of  actitmable  negligence. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {I  1616-1617;  Dec 
Dig.  S  70&*)     -  - 

2.  Interest  (J  39*)— Liability  fob  Iwtebest 
—Unliquidated  Dauages. 

An  instruction  in  an  actioD  for  personal 
injuries  which  directs  interest  to  be  computed 
from  the  time  of  the  injury  on  the  amount  tX- 
lowed  for  future  pain  and  suffering  la  errone- 
ous. 

[Ed.  Note.— For  ather  eases,  see  Interest, 
Cent.  Dig.  ff  97-108,  142,  148;  Dee.  Dig.  | 
39.*] 

8.  New  Tbial  (S  162*)— Obounds— Ebbose- 
oub  Instbuctions— Rbliet  Awabded. 
The  court  on  motion  for  new  trial  in  an 
action  for  personal  injuries  on  the  ground  that 
it  erred  in  directing  interest  to  be  computed 
from  tbe  time  of  the  injury  on  the  amount  al- 
lowed for  future  pain  and  suffering  may  ex- 
clude the  amount  which  it  must  be  presumed 
the  jury  included  as  interest  on  account  of  the 
erroneous  instruction,  and  enter  judgment  (or 
the  balance. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  324-329 ;  Dec  Dig.  f  162.*] 
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4.  New  Tbial  (|  164*}— TAOATXHa  Ouoivax. 

JUDOHIHT— FlKDIHaS. 

Wbere,  by  Bignemeat  of  the  parties,  the 
court  was  anthoriced  in  racatioQ  to  make  entry 
of  proper  judgment  on  motion  for  new  trial 
on  the  cround  of  errors  in  the  instructiona, 
and  the  court  made  findlDKS  and  entered  a  cor- 
rect judgment  in  place  of  the  erroneous  judg- 
ment as  of  its  date,  the  original  judt^nient  was 
set  aside,  and  the  corrected  judgment  was  ef- 
fectael. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  333;  Dec.  Dig.  |  164.*] 

Appeal  from  District  Coart,  Hardin  Coun- 
ty; C.  G.  Lee,  Judge. 

Action  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  as  a  result  of  alleged 
negligence  on  the  part  of  defendant  in  oi>- 
eratlng  an  automobile.  There  was  Judgment 
for  plalntifr,  from  whicb  defendant  aK>eal8. 
Affirmed. 

Lnndy,  Wood  &  Baskerville,  of  Eldora,  for 
aroellanL  Bryson  &  Bryson,  of  Iowa  Falla, 
for  appellee. 

McGLAIN.  C.  J.  Tbe  material  allegaUon 
of  Diligence  on  the  part  of  defendant  whidi 
was  submitted  to  the  Jury  waa  that  defend- 
ant operated  his  automobile  at  an  unreason- 
able and  dangerous  rate  of  speed  on  a'  street 
of  the  dty  of  Iowa  Falls,  awroachiug  plain- 
tUt  who  was  driving  a  horse  and  buggy  from 
tbe  oi^site  direction  on  such  street,  canelng 
the  horse  of  the  plaintiff  to  become  frighten- 
ed, upsetting  tbe  buggy,  and  throwing  the 
plaintiff  out,  with  the  result  that  ber  arm 
was  brokeu. 

[1]  1.  The  contention  that  the  verdict  for 
the  plaintiff  is  without  the  support  of  any 
evidence  in  the  record  tending  to  show  negli- 
gence of  the  defendant  need  not  be  consider- 
ed at  any  great  length.  Although  the  plain- 
tUTs  own  testimony  as  to  what  she  observed 
in  tile  excitement  of  tbe  moment  as  she 
came  around  a  curve  onto  the  street  and  was 
met  by  the  defendant  in  his  automobile  does 
not  tend  very  strongly  to  establish  negligent 
conduct  on  the  part  of  the  defendant,  never- 
theless, there  was  testimony  of  a  witness 
who  was  in  a  position  to  observe  the  circum- 
stances from  which  the  Jury  might  well  have 
believed  that  at  a  rate  of  speed  wblcb  was 
dangerous  and  negligent,  in  view  of  the  curve 
in  the  street  at  tbe  approach  of  a  bridge,  de- 
fendant ran  his  machine  directly  toward  the 
plaintiff  in  a  manner  calculated  to  frighten 
even  a  reasonably  safe  and  well-trained 
horse,  and  that  as  a  result  of  this  conduct 
of  defendant,  which  might  well  have  been 
nutldpated,  plaintiff's  borse  was  frightened, 
and  Jumped  aside  to  avoid  an  Imminent  col- 
lision, upsetting  plaintiff's  buggy,  causing  tbe 
injury  complained  of. 

lu  this  connection  we  may  notice  an  as- 
signment of  error  relating  to  the  admission 
of  the  evidence  of  a  witness  who  was  al- 
lowed to  testify  as  to  the  speed  at  which 
tbe  defendant's  automobile  was  being  operat- 


ed at  the  time  of  the  accident:  tbe  claim 
made  being  that  the  witness  did  not  show 
himself  competent  to  give  an  opinion  as  to 
the  rate  of  speed.  The  point  is  not  i^essed 
In  argument,  and  an  examination  of  tbe 
testimony  of  the  witness  shows  that  It  is 
not  well  taken.  The  witness  clearly  showed 
sucb  competency  as  to  Justi^  tbe  court  in 
receiving  the  evidence. 

2.  As  to  the  amount  of  damages  which 
might  be  allowed,  the  Jnry  was  Instructed 
to  take  Into  account  pain  and  suffering  al- 
ready ^dured  by  tbe  plaintlfl^  If  any,  and 
such  pain  and  suffering  as  It  was  reasonably 
certain  from  the  evidence  wonld  be  endured 
by  ber  In  tbe  fatnre,  U  any.  And  tbe  Jury 
was  then  directed  ttuit  on  determining  the 
amonnt  allowed  as  damages  Interest  should 
be  computed  on  tbat  amount  from  tbe  Ume 
of  tbe  Injury  and  be  added  to  the  aoxnint  of 
the  damages,  and  that  tiie  mm  thus  asoer^ 
talned  would  be  the  amount  of  tbe  verdict 

[2]  It  Is  conceded  that  this  instmctioa  was 
erroneous  for  tbe  reason  tbat  it  directed  In* 
terest  to  be  computed  from  the  time  of  tbe 
Injury  on  tbe  amonnt  allowed  for  fatnre  pain 
and  Baffertng.  Jacobsfm  t.  United  States 
Gypsom  Co.,  ISO  Iowa.  8S0;  386^  120  N.  W. 
122. 

[1, 4]  Tbe  Jnry,  In  fact,  returned  a  Twdict 
for  $1^230.60,  and  Judgment  was  Immediately 
entered  for  tbe  jdalntlff  In  that  sum.  On  a 
motion  for  a  new  trial,  this  error  was  called 
to  the  attention  of  tbe  court;  and  tbe  Judge, 
in  ruling  upon  sucb  motion  which  covered 
also  other  grounds  for  new  trial,  filed  a 
finding  in  wbl(4i  the  error  of  the  Instructions 
88  to  the  allowance  of  Interest  was  attempt- 
ed to  be  corrected  by  tbe  reduction  of  tbe 
verdict  so  as  to  eliminate  the  Item  of  interest 
which  it  was  presumed  the  Jnry  had  In- 
cluded in  its  verdict  covering  the  period  from 
the  date  of  tbe  Injury  to  the  date  on  which 
the  verdict  was  rendered.  It  is  proper  to 
say  in  explanation  of  the  action  of  the  Judge 
that  tbe  decision  of  this  court  In  tbe  case 
above  cited  was  announced  between  the  time 
of  the  giving  of  the  instruction  and  the  time 
of  ruling  on  tbe  motion.  In  connection  with 
the  filing  of  this  writt^  finding  by  the  Judge 
ruling  on  the  motion  for  a  new  trial,  a  Judg- 
ment entry  was  made  reciting  tbat:  "By 
agreement  of  parties  entered  of  record  lu 
term  time,  the  motion  for  new  trial  in  this 
cause  was  to  be  submitted  In  vacation  and 
ruling  and  entry  made  as  of  tbe  date  of 
said  agreement  The  motion  for  new  trial 
having  been  submitted,  and  the  court  hav- 
ing considered  the  same  and  having  filed  Its 
finding.  It  Is  now  ordered  that  the  said 
motion  be  overruled  and  that  tbe  plaintiff 
have  and  recover  judgment  for  the  sum  of 
$1,200.00  with  Interest  at  the  rate  of  Q  per 
cent  from  the  date  the  verdict  was  returned 
into  court,  viz.,  the  26th  day  of  January, 
1911.    To  the  overruling  of  defendant's  mo- 
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tlott  and  to  all  entries  herein  the  defoidaat 
excepts." 

Tbe  coQtentioQ  for  appellant  Is  that  the 
Jodgmoit  for  11,236.60  entered  on  the  ver- 
dict at  file  time  It  'waa  returned  was  er- 
nmeoDB  on  accoant  of  the  error  In  the  in- 
stnictlon  relating  to  Interest,  and  that  the 
oonrt  had  no  authority  to  Bntaequently  en- 
ter a  corrected  Jadgment,  and  thal^  as  the 
fiist  Jndsmoit  was  not  set  aside,  a  aecottd 
jn^ment  on  the  same  verdict  Is  necessarily 
erroneous.  It  Is  not  contended,  however,  that 
tbe  second  Judgmoit^  If  properly  altered, 
does  not  eliminate  the  prejudicial  error  In 
regard  to  the  allowance  of  Interest  The 
sole  qnesUon  presented  In  this  respect  Is  as 
to  whether  the  second  judgment  la  valid; 
for,  of  course,  it  18  of  no  validity  If  there 
FHiialnB  on  the  record  a  prior  Judgment  en- 
tered on  the  same  verdict  It  is  clear  that 
tbe  court  had  authority  In  ndlng  on  the  mo- 
tkm  for  new  trial  to  determine  that  the  ver- 
dict included  an  item  of  dama^  for  which 
allowance  should  not  have  been  made,  and, 
as  the  court  had  directed  the  Jury  to  Include 
interest  which  should  not  bare  been  includ- 
ed, the  court  might  properly  enter  Judgment 
for  the  amount  of  damages  found  by  the 
jury,  excluding  the  amount  which  it  must  be 
presumed  the  Jury  has  included  on  account 
of  the  erroneous  instruction  as  to  Interest 
By  agreement  of  the  [>arties,  the  Judge  had 
anthorltpr  In  vacation  to  make  such  entry  as 
tbe  court  might  have  made  at  the  term,  and 
that  authority  included  the  entry  of  Judg- 
ment on  the  verdict  for  the  proper  amount 
There  was  no  occasion,  therefore,  to  award  a 
new  trial  on  condition  that  plaintiff  should 
not  accept  a  Judgment  for  a  reduced  amount. 
The  erroneous  allowance  on  account  of  In- 
terest was  ascertainable,  and  the  court  might 
eliminate  the  amount  of  such  erroneous  al- 
lowance and  render  final  Judgment  for  the 
balance. 

Tbos  It  appears  that  the  only  grievance 
of  the  appellant  Is  in  this  respect  that  a 
Judgment  had  already  been  entered  on  the 
verdict  which  remained  a  valid  and  binding 
adjudication  notwithstanding  the  attempt  to 
enter  a  subsequent  correct  Judgment  Con- 
Etruing  together  the  original  Judgment,  the 
written  finding  of  the  Judge  In  ruling  on  the 
notion  for  a  new  -trial,  and  the  final  Judg- 
moit  entry,  it  Is  plain  that  the  effect  of 
the  action  of  the  court  was  to  set  aside  the 
fltst  Jn<^^ent,  and  to  enter  a  new  and  cor- 
rect Judgment  In  Its  place  as  of  tbe  same 
date;  It  could  hardly  be  contended  that,  If 
the  ruling  on  the  motion  for  a  new  trial  had 
expressly  recited  the  setting  aside  and  vaca- 
tion of  the  first  Judgment,  tbe  second  and 
torrect  Judgment  would  not  have  been  ef- 
fectual The  intention  of  the  trial  Judge  In 
bis  ruling  to  set  aside  and  cancel  tbe  Judg- 
ment already  entered  Is  perfectly  clear;  and 
it  to  parfectly  clear  that  the  second  and 


correct  Judgment  Is  a  substitute  for  tbe 
judgment  first  entered. 

We  reach  the  concloslon  that  the  final 
judgment  is  for  a  correct  amount  and  such 
judgment  is  therefore  affinned. 


PAEDAL  DBAINAGB   DIST.   NO.  72,  IN 
HAMILTON  COUNTY,  et  al.  v.  BOARD  OF 
SUP'RS  OF  HAJIILTON  COUNTY  et  al. 
(Supreme  Court  of  Iowa.   Nov.  16,  1912.) 

1.  Deainb  (S  79*)— Taxation— Assessuknts 

—Equality. 

Drainage  Law,  $  12  (Code  Supp.  1007,  | 
19S9al2),  relating  to  drainage  improvements, 
requires  equali^  m  assessments  so  far  as  pos- 
sible, and  that  lands  receiving  the  most  bene- 
fit sball  bear  tbe  greater  burden,  but  leaves 
the  determination  of  what  is  an  equitable  ap- 
portionment of  the  costs,  expenses,  and  dam- 
ages to  the  oommisaioners,  so  that  they  may 
charge  certain  lands  with  a  certain  part  of  the 
costs  of  the  improvement  in  addition  to  a  Just 
proportion  of  the  general  costs. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  I  76:  Dec;  Dig.  1  79.*] 

2.  Dbairs  (I  73*)— Abbebshbrt— Plan— CoK- 

STBUOnON. 

Where  the  original  plan  of  a  drainage  im- 
provement was  slightly  changed  in  two  or  three 
places  in  its  construction,  but  such  changes 
were  animportant  and  the  additional  expense 
was  paid  wholly  bj  those  for  whose  benefit  such 
change  was  made,  another  owner  has  no  ground 
for  complaint  thereof. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Dec.  Dig.  I  73.*] 

Appeal  from  District  Court,  Hamilton 
County;  Robert  U.  Wright,  Judge. 

Tbe  facts  are  stated  In  tbe  opinion.  Af- 
firmed. 

Wesley  Martin,  of  Webster  City,  for  appel- 
lants.  3.  M.  Blake,  of  Webster  City,  for  ap- 


SHERWIN,  J.  Tbe  Fardal  drainage  dis- 
trict No.  72  Is  located  In  Freedom  township, 
Hamilton'  county.  The  water  is  carried 
away  hy  an  open  ditch,  which  extends  north 
about  4^  miles  from  its  outlet  aud  by  three 
tines  of  tile  extending  north  from  tbe  bead 
of  the  open  ditch.  The  plaintiff  Is  the  owner 
of  the  S.  W.  V4.  of  section  8,  township  88, 
range  26,  which  land  is  within  the  drainage 
district.  One  Welch  owns  the  S.  Vj  of  sec- 
tion 5,  W.  A.  Jones  owns  the  S.  E.  %  of  sec- 
tion 6.  and  J.  W.  Smith  owns  the  E.  %  of 
section  7.  and  In  the  same  township  and 
range.  One  line  of  tile  runs  north  from  the 
upper  end  of  the  open  ditdi  and  enters  tbe 
pialntlfiTs  laud  near  the  southwest  corner 
thereof,  and  extends  north  across  his  quar- 
ter section  some  two  or  three  rods  east  of 
tbe  west  line  thereof,  and  then  north  into 
the  Welch  laud  in  section  5.  The  benefits 
assessed  to  the  plaintiff's  land  were  as  fol- 
lows: The  N.  E.  ^4  of  his  160,  containing  24 
acres,  was  assessed  $81.88;  the  S.  E.  ^,  38 
acres,  f70.S4;  the  S.  W.  M,  38  acrea,  $436.- 
08;  and  the  N.  W.       containing  39  acres, 
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w&B  assessed  $599,88.  Plaintiff  filed  objec- 
tions to  the  assessment  on  tlie  grounds  tbat 
there  was  an  improper  and  Illegal  classifi- 
cation of  hia  land,  and  because  the  assess- 
ment was  excessive,  Inequitable,  and  greater 
than  assessments  made  against  other  land 
within  the  district  The  board  of  super- 
visors confirmed  the  assessments,  as  we  un- 
derstand the  record,  and  the  plaintiff  appeal- 
ed to  the  district  court,  where  the  assess- 
ment on  eacli  of  the  west  forties  was  reduc- 
ed $60,  and  the  action  of  the  board  was 
otherwise  confirmed.  Bach  part?  was  order- 
ed to  pay  one-half  of  the  costs,  and  the 
plaintiff  appeals. 

[1]  1.  The  record  shows  that  the  cost  of 
the  main  tile,  In  what  is  termed  the  "tile 
area,"  was  taxed  wholly  to  that  area,  and 
not  spread  over  the  whole  district,  and  that 
the  entire  district  was  then  taxed  for  the 
general  benefit.  The  appellant  contends, 
first,  that  the  tile  area  should  not  have  been 
alone  taxed  for  the  cost  of  tiling,  but  that 
It  should  have  been  spread  over  the  whole 
district;  and,  second,  that  If  the  cost  of  the 
tile  should  be  paid  by  the  tile  area  alone, 
then  there  should  have  been  two  assess- 
ments, one  for  the  cost  of  the  general  im- 
provement, and  the  other  for  the  cost  of 
the  tile.  The  Drainage  Law  requires  equal- 
ity in  these  assessments,  so  far  as  the  same 
may  be  attained  by  human  endeavor.  Sec- 
tion ig89al2,  Code  Supp.  But  it  ioea  not 
undertake  to  specify  Just  bow  such  equality 
shall  be  determined.  It  provides  only  that 
the  commissioners  appointed  fot  the  pur- 
pose shall  make  an  equitable  apportion- 
ment of  the  "costs,  expenses,  costs  of  con- 
struction, fees  and  damages  assessed  for  the 
construction  of  any  such  Improvement."  The 
main  purpose  of  the  law  Is  to  secure  an 
equitable  apportionment  of  the  entire  cost 
of  the  Improvement,  after  considering  the 
location  of  the  several  tracts  of  land,  their 
condition  and  needs,  and  the  relattre  benefit 
that  each  tract  will  receive  from  the  Im- 
provement as  a  whole.  As  we  have  said,  the 
method  of  reaching  this  result  Is  not  specifi- 
cally pointed  out  In  detail  by  the  statute.  All 
that  Is  required  Is  that  the  lands  receiving 
the  most  benefit  from  the  improvement  shall 
bear  the  greater  burden.  Under  this  stat- 
ute, we  believe  It  to  be  entirely  within  the 
power  of  the  commissioners  to  make  any 
classification,  In  addition  to  that  specifically 
required  by  the  statute,  which  will  aid 
them  In  finally  accomplishing  the  end  sought, 
to  wit,  an  equitable  apportionment  If  they 
find  that  such  an  apportionment  requlr<>s 
them  to  tax  certain  lands  a  certain  i>art  of 
the  cost  of  the  improvement  in  addition  to  a 
Just  proportion  of  the  general  cost  we  see 
nothing  in  the  law  to  prevent  such  action. 
Indeed,  we  think  the  statute  requires  that 
very  thing  to  be  done  where  an  equitable  a> 
portionment  demands  It 

The  whole  controversy,  then,  hinges  on  the 
question  whether  there  had  been.  In  fact 


I  equitable  apportionment  Practically  all  of 
the  evidence  In  the  case  touching  the  ques- 
tion of  taxing  the  cost  of  the  tile  to  the  tile 
area  alone  agrees  that  It  should  be  done. 
Even  the  engineers  used  as  witnesses  fay  the 
plaintiff,  with  one  exception,  agree  tliat  such 
a  method  is  right,  and,  in  fact  the  only 
right  method  to  secure  an  equitable  apportion- 
ment The  reasons  they  and  the  defendants 
and  oth^  witnesses  give  for  this  conclusion 
appear  to  us  to  be  sound,  and  we  are  not  dis- 
posed to  hold  that  they  are  all  wrong  on  the 
question.  The  question  then  remains  wheth- 
er the  plaintiff  has.  In  fact  been  ctiarged 
more  than  his  Just  proportion  of  the  cost  of 
this  improvement  The  testimony  is  in  sharp 
conflict  on  this  branch  of  the  case.  The 
matter  was  investigated  by  the  board  of 
supervisors,  at  least  some  of  the  members 
having  visited  the  district  in  person,  and 
determined  adversely  to  the  plaintiff.  The 
district  court  gave  the  case  careful  atten- 
tion, and  made  but  a  slight  reduction  in  the 
amount  assessed  to  the  plaintiff.  We  have 
gone  over  the  evidence  with  care,  and  reach 
the  conclusion  that  the  decree  of  the  dis- 
trict court  does  not  require  the  plaintiff  to 
pay  more  than  his  equitable  proportiou  of 
the  cost  of  the  Improvement  It  is  an  utter 
Impossibility  to  determine  to  a  nicety  what 
any  particular  assessment  should  be.  The 
most  that  can  be  done  Is  to  arrive  at  a  re- 
sult that  will  fairly  meet  the  requirements 
of  the  statute,  and  such,  we  think,  la  ^he  case 
here. 

2.  What  we  have  already  said  Is  sufficient 
answer  to  the  appellant's  contention  that  a 
subdistrlct  should  have  been  established  un- 
der the  provisions  of  section  ig89a23. 

[2]  3.  It  Is  claimed  that  there  was  mcfa  a 
variation  from  the  route  of  the  main  open 
ditch,  as  originally  estahllshed,  as  to  render 
a  part,  at  least,  of  the  assessment  void. 
The  original  plan  provided  for  an  angular 
and  crooked  open  ditch,  and  It  was  slightly 
changed  In  two  or  three  places  In  its  con- 
struction, but  such  changes  are  shown  to 
have  been  unimportant  and  that  the  addition- 
al expense  occasioned  thereby  was  paid  whol- 
ly by  those  for  whose  benefit  snch  changes 
were  made.  The  plaintiff  has  no  Jnst  ground 
for  complaining  of  this. 

4.  The  court  had  authority  to  make  a  divi- 
sion of  the  costs,  and  the  division  made  was 
favorable  to  the  plalnUff.  The  JadgmeDt  Is 
affirmed. 

Affirmed. 


FARDAL  DRAINAGB  DIST.  NO.  72,  IN 
HAMILTON  COUNTY,  et  aL  T.  BOABD  OF" 
SUFKS  OP  HAMIV£ON  COUNTI  et  al. 
(Supreme  Court  of  Iowa.   Not.  16,  1012.) 

Appeal  from  District  Court  Hamilton  Ooaii- 
ty:  B.  M.  Wright  Jndge. 

Wesley  Martin,  of  Webster  City,  for  appel- 
lants. J.  M.  Blake,  of  Webster  City,  for  ap- 
pellees. 
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SHERWIN,  3.    This  cut  «M  tried  In  the 

{listrict  court  with  the  case  of  Varick  Groe- 
ley  T.  Board  of  Saperviaors  on  practically  the 
game  evidence,  and  wag  snbmitted  with  the 
Crosley  Case  to  as.  See  Fardal  Drainage  Dis- 
trict No.  72  T.  Board  of  Superriaors  (No. 
28,448),  138  N.  W.  443,  decided  at  this  period. 
'The  plaintifF  ia  the  owner  of  land  in  sections 
7  and  18,  township  88,  range  26,  situated  near 
the  Orosley  land,  and  assessed  for  the  same 
improvement  and  in  substantially  the  same  way. 
The  same  propositions  are  relied  upon  for  a 
reversal  here  that  were  urged  in  the  Crosley 
Csse.  FoUoiring  the  Crosley  Case,  we  hold, 
without  further  discnsalon,  that  the  appellant 
has  not  been  assessed  more  than  an  equitable 
proportion  of  the  cost  of  the  improTement,  and 
that  his  other  complaints  are  without  merit. 
The  jnd^ent  Is  tbenfore  affirmed. 
A^med. 


HOLLT  T.  HOLLT. 
(Supreme  Court  of  Iowa.    Nov.  14,  1912.) 

1.  Iksanb  Pehsons  (I  35*) — Drunkards  (( 
3*) — Temporart  Guardian— Appointment. 

Under  Code,  8  3219,  providing  for  the  ap- 
pointment of  a  permanent  guardian  of  the  prop- 
erty of  a  person  of  unsound  mind  or  an  habit- 
ual  drunkard  incapable  of  managiDg  his  affairs, 
the  judge  of  the  court  in  which  the  proceeding  is 
inatitnted  may  appoint  a  temporary  guardian. 

[Rd.  Note. — For  other  case&  see  Insane  Per- 
sons, Cent  Die  It  62,  SS:  Dec  Dig.  |  85:* 
DronkardB.  Cent  Dlfflf  fi.  6;  Dee.  Dig.  |  3.*] 

2.  Dbukkabds  (I  8*)— TEBiPOBAaT  Guardian 

—AFPOXMnOnX— VACATION. 

Where  a  temporary  guardian  of  an  habit- 
nal  drunkard  was  appointed  in  a  proceeding  for 
permanent  guardianship,  it  was  proper  for  the 
jsdge  making  the  appomtment  to  treat  a  sub- 
sequent application  to  annul  the  same,  address- 
ed to  the  court  as  an  application  to  him  as 
judge  for  an  order  authorized  by  Code,  H  3S31, 
3346,  to  be  determined  in  vacation. 

(Ed.  Note. — For  other  cases,  see  Drunkards, 
Cent  Dig.  {fi  6,  6;  Dec.  Dig.  fi  3.*] 

5.  Dbuitkabds  (fi  8*)— Tempokabt  Guabdian 
—Vacation  of  Appointment. 

A  judge,  having  appointed  a  temporary 
guardian  for  an  alleged  habitual  drunkard,  has 
authority  to  vacate  such  appointment  on  a  pre- 
liminary ex  parte  showing  in  vacation. 

[Ed.  Note. — For  other  cases,  see  Drunkards, 
Cent  Dig.  8*  5,  6;  Dec.  Dig.  fi  3.*] 

4.  Jury  (8  19*) — Temporary  QnARDiAN— Ap- 

POIWTICBNT— DiSBOLUTI  ON — STATDTBS. 

Code,  {  3219,  providing  that  either  par^ 
to  a  proceeding  for  the  appointment  of  a  guard- 
ian for  a  person  of  unsound  mind  or  an  habit- 
Q&l  drunkard  may  have  a  trial  by  jury,  has  no 
reference  to  the  appointment  of  a  temporary 
guardian  by  the  jndge  of  the  court  or  to  his 
sctioQ  in  dissolving  such  appointment 

[Ed,  Note. — For  other  coses,  see  Jury,  Cent 
Dig.  H  91,  104-133;  Dec.  Dig.  fi  19.*] 

6.  Insanb  pEBsoNa  (fi  37*)— Drunk ARDB  (fi 

8*)— APPOINTMENT    OF    TEMPORARY  GOABD- 

lAK — DtSBOLUTioN— Statutes. 

Code,  fi  3222,  provides  that  at  any  time  not 
less  than  six  months  after  ^e  appointment  of  a 
guardian  for  a  person  of  unsound  mind  or  an 
bnbitiial  drunkard  the  person  under  guardian- 
ship may  apply  to  the  court  or  any  jndge  there- 
of for  an  order  terminating  tlie  guardianship. 
Hdd,  that  such  section  refers  to  a  permanent 
and  not  to  a  temporary  guardiaUi  and  does  not 
prevent  an  application  for  vacation  of  the  ap- 
pointment of  a  temporary  guardian  before  Uie 


expiration  of  riz  months,  since  ndUier  the  ap- 
pointment nor  tile  discbarge  of  a  temporary 
guardian  has  any  bearing  on  the  trial  of  the 
question  whether  a  permanent  guardian  should 

be  appointed. 

[Bd.  Note. — ^For  other  coses,  see  Tnsane  Per- 
sons, Cent  Dig.  S  56;  Dec.  Dig.  §  37;*  Drunk- 
ards, Cent  Dig.  88  5,  6;  Dec.  Dig.  fi  3.*] 

6.  DBUNEABDS  (8  3*) — RSSIDBNCB. 

Where  an  allied  habitual  drunkard  for 
whom  a  ^ardian  was  sought  had  formerly 
been  a  resident  of  C.  county,  but  for  10  years 
had, been  an  inmate  of  a  home  for  the  aged  in 
D.  county,  where  he  had  lived  under  an  ar- 
rangement to  pay  a  small  amount  for  his  board, 
and  bad  voted  in  D.  county  and  continuously 
remained  there  except  for  temporary  visits  to 

C.  coon^,  without  any  indications  of  an  Inten- 
tion to  return  to  O.  county  for  residence,  he 
was  properly  found  to  be  a  resident  of  D. 
county. 

[Ed.  Note.— For  other  casea,  see  Drunkards. 
Cent  Dig.  fifi  6,  6;  Dec  Dig.  |  3.*] 

7.  Dbunkards  (fi  3*)  —  Appointment  or 
Guardian— JuBiSDicnoN. 

Where  an  alleged-  habitual  drunkard  for 
whom  a  guardian  was  sought  was  a  resident  of 

D.  county,  and,  though  it  was  alleged  that  he 
had  property  in  C.  county  consisting  of  money 
which  he  was  incompetent  to  manage,  there 
was  no  proof  that  there  were  any  sums  of 
money  belonging  to  him  in  C.  county  or  in  the 
custody  of  any  person  living  in  that  county, 
and  no  effort  was  made  to  bring  any  money  or 
other  proper^  of  tiie  allied  incompetent  with- 
ing  the  jurisdiction  of  the  court  in  G.  county, 
such  court  had  no  jurisdiction  to  appoint  either 
a  temporary  or  permanent  guardian,  since,  the 
proceeding  being  in  personam,  the  mere  fact 
that  persons  in  C.  county  held  mtmey  of  Uie  Al- 
leged incompetent  would  not  of  itseu  give  that 
court  juris^ctlon  to  appoint  a  guardian  of  his 
property. 

{Ed.  Note.— For  other  cases,  see  Drunkards, 
Cent  Dig.  fifi  6,  6;  Dec.  Dig.  fi  3.*] 

8.  Venue  (fi  36*)— Appointment  of  Guard- 
ian—J  uri  so  iction-^-Venue. 

Code,  fi  3504,  providing  for  a  change  of  the 
place  of  trial  where  an  action  is  brought  in 
the  wrong  county,  does  not  apply  to  special 
proceedings,  such  as  an  appUcaticm  for  the  ap- 
pointment of  a  gnardian;  and  hence,  where 
such  proceeding  is  instituted  in  the  wrong  coun- 
ty, it  cannot  be  transferred  to  the  proper  coun- 
ty, but  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  >ee  Venue,  Cent 
Dig.  fifi  54,  66;  Dec.  Dig. 

Appeal  from  District  Court,  Cherokee 
County;  John  F.  Oliver,  Judge. 

In  a  proceeding  Instltnted  in  the  district 
court  of  Cherokee  county  by  a  petition  filed 
by  the  plaintiff,  asking  the  appointment  of  a 
guardian  for  the  defendant  alleged  to  be 
Incompetent  to  manage  his  afTalrs  and  ad- 
dicted to  the  excessive  use  of  intoxicating 
liquors,  the  Judge  of  said  court  appointed 
Wm.  Mulvaney  temporary  guardian  for  the 
defendant  On  an  application  to  set  aside 
this  appointment  and  cancel  the  letters  is- 
sued on  the  ground  that  the  defendant  was, 
and  for  many  years  had  been,  an  actual  In- 
habitant and  resident  of  Dubuque  county, 
and  not  an  Inhabitant  or  resident  of  the  coun- 
ty in  which  the  proceeding  was  instituted,  the 
judge,  having  considered  affidavits  in  sup- 
port of  the  appllcatltm  and  in  resistance 
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thereto,  found  that  the  defendant  was  an  In- 
habitant and  resident  of  Dubnque  county, 
and  that  In  making  the  appointment  the 
Judge  was  without  Jurisdiction  to  do  so  and 
thereupon  ordered  that  the  appointment  of 
^lulvauey,  as  temporary  guardian,  be  can- 
celed and  annulled.  The  plaintiff  appeals 
from  this  order.  Affirmed. 

Wm.  Mulvaney,  of  Cherokee,  for  appel- 
lant Walter  P.  McGnlla,  of  (^erolEoe,  and 
Kenllue  &  Roedell,  of  Dubuque,  for  appellea 

McCIAIN,  C.  J.  The  appointment  of  the 
temporary  guardian  for  the  defendant  was 
made  on  plaintiff's  application  without  any 
trial  or  final  determination  of  the  guestlou 
whether,  in  fact,  the  defendant  was  a  resi- 
dent of  the  county  of  Cherokee  In  such 
sense  as  to  authorize  the  appointment  by  the 
Judge  of  a  permanent  guardian  for  him.  The 
ruling  of  the  Judge  which  la  now  complained 
of  simply  terminated  tbe  temporary  guar- 
dlansbip,  and  presented  no  obstacle  to  the 
trial  by  the  court  of  the  question  whether 
the  defendant  was,  in  fact,  a  resident  of  the 
county,  and  was,  In  fact,  so  far  competent 
as  to  Justify  the  appointment  of  a  perma- 
nent guardian  for  htm.  No  issue,  either  of 
law  or  fact,  was  raised  in  the  lower  court 
on  plaintiff's  petition,  so  far  as  the  appoint- 
ment of  a  permanent  guardian  was  applied 
for.  It  is  true  that  the  Judge,  in  sustaining 
the  application  for  the  discharge  of  the  tem- 
porary guardianship,  announced  his  reason 
for  doing  so  to  be  that  the  defendant  was  a 
resident  of  Dubuque  county,  and  not  of 
Cherokee  county;  but  that  conclusion  was 
predicated  wholly  upon  affidavits,  and  was 
not  a  finding  In  the  final  determination  of 
the  case.  The  plaintiff  could  have  secured 
an  adjudication  on  the  allegations  of  his 
petition  relating  to  the  necessity  for  a  per- 
manent guardian,  involTing,  of  course,  the 
question  as  to  the  residence  of  the  defend- 
ant; but  he  did  not  see  fit  to  do  so.  He  has 
appealed  only  from  the  order,  discharging 
the  temporary  guardianship. 

[1]  1.  Under  the  provisions  of  Code,  I 
3219,  relating  to  an  application  for  the  ap- 
pointment of  a  permanent  guardian  of  the 
property  of  a  person  wbo  is  of  unsound 
mind  or  an  habitual  drunkard  Incapable  of 
managing  his  affairs,  the  Judge  of  tbe  court 
In  which  the  proceeding  was  Instituted  may 
appoint  a  temporary  guardian,  and  the  ap- 
pointment of  Wm.  Mulvaney  as  temporary 
guardian  of  the  estate  of  the  defendant  was 
made  by  tbe  Judge  of  the  court  In  pursuance 
of  this  authority.  Thereupon  tbe  defendant 
asked  the  court  to  annul  and  set  aside  such 
appointment,  presenting  affidavits  tending  to 
show  that  tbe  defendant  was  a  resident  of 
Dubnque  county.  This  application  was  pre- 
sented, however,  In  vacation  to  the  judge  of 
the  court  wbo  bad  made  tbe  preliminary  or- 
der, and  said  judge  directed  a  hearing  before 
him  on  affidavits  of  such  application. 


[2]  Although  the  application  was  address- 
ed to  the  court,  we  have  no  doubt  that  the 
Judge  to  whom  it  was  presented  was  justi- 
fied in  construing  It  to  be  an  application  to 
him  for  an  order  such  as  Is  antborized  by 
Code,  Si  3831,  3846.  to  be  determined  in  vaca- 
tion. However  this  may  be,  no  objection 
was  made  to  him,  nor  is  any  objection  now 
made,  that  he  Improperly  placed  such  con- 
struction upon  the  application.  The  plain- 
tiff appeared  at  the  time  designated,  and 
presented  counter  affidavits  as  he  was  au- 
thorized to  do  by  the  court's  order,  and  sub- 
mitted to  the  determination  of  the  Judge  the 
question  whether  the  appolntmmt  of  a  tem- 
porary guardian  should  be  set  aside.  It  Is 
plain  that  there  was  no  attempt  to  secure  a 
trial  on  the  merits  of  the  application  for  a 
permanent  guardian  and  that  no  sucb  de- 
termination was  made. 

[3]  It  la  not  contended  for  appellant  that 
the  Jndge  has  not  the  authority  in  vacation 
to  entertain  an  application  to  set  aside  the 
appointment  of  a  temporary  guardian  made 
by  him  on  a  preliminary  ex  parte  showing. 

[4]  Such  a  determination  Is  not  a  trial  of 
the  case  on  tbe  merits  of  the  plalntUTs  peti- 
tion for  the  appointment  of  a  permanent 
guardian  and  the  provisions  of  Code,  }  3219, 
that  either  party  may  have  a  trial  ty  Jury 
In  such  a  case  has  evidently  no  retereaee  to 
the  appointment  by  tbe  judge  of  a  temporary 
guardian  or  his  action  In  dissolving  such 
temporary  guardianship. 

[6]  2.  The  provision  of  Code.  S  3222,  that 
"at  any  time,  not  less  than  six  months  after 
tbe  appointment  of  such  guardian,  tbe  per- 
son under  guardianship  may  apply  to  the 
court,  or  any  Judge  thereof,"  for  an  order 
terminating  the  guardianship,  evidently  has 
reference  to  a  permanent  guardianship,  and 
not  to  one  which  is  temporary  In  Its  nature 
only  to  continue  until  the  propriety  of  grant- 
lug  a  permanent  guardian  can  be  decided  in 
the  method  provided  by  law.  There  is  noth- 
ing in  the  statutory  provisions  to  warrant 
tbe  inference  that  a  temporary  guardianship 
granted  on  an  ex  parte  application  cannot 
be  set  aside  until  after  the  expiration  of  six 
months.  Neither  the  appointment  nor  the 
discharge  of  a  temporary  guardian  has  any 
bearing  upon  the  trial  of  the  question  wheth- 
er tbe  permanent  guardian  should  be  ap- 
pointed. 

[6]  3.  Counsel  for  appellant  assail  the  or- 
der of  tbe  Judge  discharging  the  temporary 
guardianship  on  the  ground  that  the  finding 
In  the  order  from  which  they  appeal  that 
defendant  was  a  resident  of  Dubuque  county, 
and  that  the  court  to  which  application  for 
the  appointment  of  the  guardian  for  the  de- 
fendant was  made  was  without  jurisdiction, 
was  erroneous;  and,  inasmuch  as  this  ques- 
tion is  discussed  in  argument  on  both  sides. 
It  may,  we  think,  be  properly  considered. 

Treating  the  finding  of  tbe  Judge  as  an 
adjudication  by  the  court  on  the  question  of 
its  jurisdiction,  it  is  sufficient  to  say  that 
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on  affidavits  presented  on  each  side  the 
judge  may  very  well  have  found  as  a  conclu- 
sion of  tact  that  the  defendant  was  at  the 
time  the  proceeding  was  instituted  not  an 
inhabitant  or  resident  of  Cherokee  county, 
but,  on  the  other  hand,  that  he  was  and  had 
been  for  at  least  10  years  an  inhabitant  and 
resident  of  Dubuque  county.  It  appears 
without  substantial  controversy  that  about 
10  years  before  this  proceeding  was  insti- 
tuted the  defendant,  a  man  without  family, 
left  Cherokee  county,  and  went  to  Dubuque 
coontf,  where  be  Toluntarlly  became  an  in- 
mate of  St  Antony's  Home  for  the  Aged 
under  an  arrangemrat  by  whi<^  be  was  to 
remain  at  said  Home  for  life,  paying  f3  per 
week  for  his  ttoard.  His  competency  to  ef- 
fect a  change  of  residence  and  «iter  Into 
Each  an  arrangement  is  not  qnestlohed  In 
this  proceeding,  and,  so  far  as  appears  from 
the  record,  has  never  been  qoestloned.  Since 
l)ecoming  an  Inmate  of  the  Home  defendant 
has  voted  In  Dubuque  conn^  and  remained 
in  that  coant7>  save  for  tempwary  rlalts  to 
Cherokee  county ;  one  of  tboae  visits  being 
on  Uie  occaalon  of  the  Ameral  of  his  sister. 
It  does  not  ainraar  that  on  this  or  any  other 
oocasVHi  of  bis  visiting  Cherokee  county  aft- 
er beoomins  an  Inmate  of  tbe  Home,  he  as- 
snmed  vt  jvetended  to  be  a  resident  of  that 
eoDDty,  or  tbat  be  did  anything  to  Indicate 
aa  intention  to  retnm  to  that  conn^  tor  res- 
tdencft  Under  the  showing,  tbe  trial  Jadge 
could  not  very  well  have  A>und  othwwlse 
than,  as  be  did,  that  the  defoidant  was  not 
an  Inhabitant  nor  a  resident  of  Cherokee 
amafy.  In  a  law  case  tbe  finding  of  the 
trial  court  or  Jndge  Is  as  conclusive  on  us 
with  reference  to  the  facts  as  would  be  fbn 
verdict  ot  a  jury. 

[7]  If  tbe  defendant  was  not  an  Inhabitant 
nor  a  resident  of  Cherokee  county,  but,  on 
tbe  other  hand,  was  an  Inhabitant  and  resi- 
deat  of  Dubuque  county,  then  the  court  had 
DO  jurisdiction  to  entertain  the  proceeding 
for  the  appointment  of  a  permanent  guardian 
for  htm.  The  proceeding  is  not  In  rem,  but 
it  Is  In  personam.  Brown  v.  Lambe,  119 
Iowa,  401,  93  N.  W.  486.  In  the  case  before 
OS  there  is  no  pretence  that  there  was  prop- 
erty of  the  defendant  within  the  jurisdic- 
tion of  the  court  as  to  the  management  or 
disposition  of  which  It  was  essential  that  a 
guardian  be  appointed.  It  was  alleged  that 
defendant  had  property  in  Cherokee  county, 
coDsistlDg  of  money  which  he  was  incompetent 
to  manage;  but  even  this  allegation  was 
not  supported  by  any  showing  that  there 
was  any  sum  of  money  belonging  to  the  de- 
fendant in  Cherokee  county  or  in  the  custody 
of  any  person  living  in  said  county,  and  no 
effort  whatever  was  made  to  bring  any  mon- 
ey or  other  property  of  the  defendant's  with- 
in the  Jurisdiction  of  the  court.  The  mere 
fact  that  some  persons  In  Cherokee  county 
held  money  of  the  defendant's  would  not  In 


Itself  give  the  court  of  that  county  jurisdic- 
tion to  appoint  a  permanoit  guardian  for  bis 
property. 

[t]  It  is  suggested  that  the  lower  court  ac- 
quired jurisdiction,  and  that  the  remedy  of 
the  defendant,  if  the  proceeding  was  Insti- 
tuted In  the  wrong  county,  was  to  move  for 
Its  transfer  to  the  county  of  bis  residence. 
It  Is  plain,  however,  tliat  the  provisions  of 
Code,  !  8S04,  relating  to  change  of  place  of 
trial  In  case  an  action  is  brought  in  the 
wrong  county,  are  applicable  only  to  actions 
and  not  to  q)eclal  proceedings,  such  as  those 
for  tbe  appointment  of  a  guardian.  If  such 
a  proceeding  is  instituted  in  a  court  having 
no  authority  to  entertain  It,  no  jurisdiction 
is  conferred,  and  the  court  must  necessarily 
dismiss  It 

The  order  discharging  tbe  temporary 
guardian  Is  therefore  affirmed. 


WHITB  et  al.  v.  BOARD  OF  SUPBS  OP 

STORY  COUNTY  et  aL 
(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

DBAINB    (I  67*)— ABSBSBHEKTS— PUBPOSK  OF 

Statdtb. 

The  purpose  of  tbe  law  anthoriziDg  as- 
sessments to  be  made  for  drainage  improve- 
ments Is  to  impose  on  each  landowner  an  equi- 
table part  of  the  cost  of  tbe  improvement  and 
the  result  can  best  be  attained  by  a  personal 
inspection  and  ezaminatioD  of  the  location, 
with  a  consideration  of  the  ccmditiona  as  they 
actually  extot 

[Ed.  Note.— For  other  eases,  see  Drains, 
Cent  Dig.  H  73,  70,  01:  Deo.  Dig.  {  67.*] 

Appeal  tnm  District  Oonrt,  Story  County;. 
C  a.  Le^  ^diie. 

"Not  to  be  officially  reported." 

The  facts  are  stated  In  the  opinion.  Af- 
firmed. 

Geo.  C.  White,  Chas.  Hall,-  and  Bert  B. 
Welty,  all  of  Nevada,  Iowa,  for  appellants. 
E.  H.  Addison,  of  Nevada,  Iowa,  for  appel- 
lees. 

SHERWIN,  J.  The  appellant  Cook  Is  the 
owner  of  tbe  N.  n  %  of  the  N.  E.  of 
section  28,  and  of  the  S.  E.  %  of  the  S.  E.  % 
of  section  21,  all  in  township  84,  range  22. 
Tbe  forty  in  28  was  assessed  $478.80  by  the 
board  of  supervisors,  and  the  forty  in  21  was 
assessed  by  tbe  board  $518.70.  The  district 
court  reduced  the  assessment  on  the  forty  In 
21  to  $27S,  and  refused  Cook  further  relief. 
The  appellant  White  is  the  owner  of  six 
40*8  in  section  28,  township  84,  range  22,  up- 
on which  he  was  assessed.  Tbe  assessnionts 
complained  of.  however,  were  on  two  40*8 
only;  that  on  one  40  being  $210,  and  on  the 
other  $696.15.  The  district  court  reduced 
the  $210  assessment  to  $140,  and  in  other 
respects  confirmed  the  assessment  of  the 
board  of  supervisors.  Cook  and  White  both 
appeal. 

No  question  Is  made  as  to  the  validity  of 

the  proceedings.    As  stated  by  appellants: 
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"The  only  question  to  be  determined  la:  Are 
appellanta'  lands  assessed  too  high  as  com- 
pared with  other  similar  tracts  In  this  dis- 
trict, or  are  these  assessments  greater  than 
the  benefits  received?"  The  question  thus 
presented  Is  purely  one  of  £act.  The  record 
shows  that  this  Improvement  consists  al- 
most entirely  of  two  lines  of  tile  extoiding 
on  both  sides  of  a  low  divide  or  ridge,  and 
that  It  is  of  great  value  to  the  lands  in  the 
district  It  la  also  shown  tbat  the  owners 
of  land  in  the  district  have  been  awake  to 
the  advantage  of  drainage,  and  that  mnch 
tiling  had  been  done  before  this  Improvement 
was  made.  The  purpose  of  the  law  Is  to 
Impose  on  each  landowner  an  equitable  part 
of  the  cost  of  the  improvement,  and  this  re- 
sult can  best  be  attained  by  personal  Inspec- 
tion and  examination  of  location  and  a  con- 
sideration of  the  conditions  as  th^  actually 
exist  We  shall  not  attempt  to  set  out  or 
review  the  testimony  of  the  several  witness- 
es, because  It  would  be  of  no  benefit  to  any 
one.  We  have  given  all  of  the  evidence  care- 
ful consideration,  however,  and  reach  the 
conclusion  that  substantial  equality  was 
reached  by  the  district  court 

The  Judgment  Is,  therefor^  affirmed. 

Afflrmed. 


STATE!  T.  FISHES. 
(Supreme  Court  of  Iowa.   Nov.  20,  1012.) 
GumNAi.  liAW  (I  1182*)— Appeal— Affibu- 

ANCE. 

Where  no  error  appears  on  an  appeal  pre- 
sented only  by  a  short  transcript  showing  the 
indictment,  the  verdict  of  gnUty,  and  the  judg- 
ment, the  Jndgmrait  will  be  affirmed. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Imw,  Gent  Dig.  B  8203-8214;  Dee.  Dig.  | 
list*] 

Appeal  ftom  DUttrlet  Gonrt,  Pottawattamie 
County. 

The  defendant  wag  indicted,  convicted,  and 
sentenced  for  the  crime  of  assault  with  In- 
tent to  commit  murder,  and  from  tha  Jndg- 
ment  he  now  appeals.  Alflrmed. 

S.  B.  Wadaworth  and  Thos.  Harrison,  both 
of  Council  Bluffs,  for  appellant  Geo.  Cos- 
son,  Atty.  Gen.,* and  John  Fletcher^  Asat 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  In  this  case,  presented 
only  by  a  short  transcript,  showing  Indict- 
ment, the  verdict  of  guilty,  and  the  judg- 
ment, no  error  appears,  and  the  judgment  la 
therefore  affirmed. 


TOMMNSON  V.  GOLDEN  et  ux. 

(Supreme  Court  of  Iowa.  Nov.  16,  1912.) 

1.  Boundaries    (8  3*)— Monuments— Field 
Notes — Conflicts. 

Where  there  is  a  conflict  between  monu- 
ments erected  on  the  ground  as  a  part  of  the 


original  sorvw  and  Um  Add  ootM  uid  plat 
as  recorded,  tae  survey  on  the  grannd  as  as- 
certained by  the  monuments  mans  the  bonod- 
ariea,  and  is  controlling. 

[Ed.  Note.— For  other  cases,  see  Bonndarlei, 
Cent  Dig.  H  8-41;  Dec  Dig.  |  8.*] 

2.  Boundabieb  ft  3*)— "MoNDKESts"— Field 
Notes— Conflicts. 

The  engineer  making  an  original  snrvey  of 
a  tract  into  lots,  blocks,  and  streets  set  stakes 
on  the  ground  to  Indicate  boundaries  of  lots. 
He  made  a  resarvey  from  his  original  notes, 
and  discovered  a  discrepancy  between  the  stakes 
and  the  field  notes.  In  placing  the  stakes  orig- 
inally, he  intended  to  place  them  in  accordance 
with  the  notes  and  plat  One  of  the  earli- 
est purchasers  found  the  stakes,  and  relied 
thereon.  Others  accepted  the  stakes  as  markioK 
ttie  boundaries.  An  abutting  street  was  im- 
proved with  paving,  gutters,  curb,  and  parkiog 
m  accordance  with  the  houndaries  of  the  lots 
established  by  the  stakes.  Held,  that  the  stakes 
constituted  monuments  on  the  ground  control- 
ling the  field  notes,  aiid  establlsned  the  bound- 
aries between  property  ownexs  and  were  con- 
trolling on  the  d^. 

tEM.  Note.— For  other  cases,  see  Boundaries, 
CenL  Dig.  H  8-41;  Dee.  Dig.  |  3.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  p.  4676.] 

An>6al  tnm  District  Coor^  Polk  Cmmtr; 
J.  A.  Howe,  Jndge. 

Thia  is  a  controveray  between  adjoining 
lot  owners  over  the  location  of  their  dividing 
lln&  The  plUntlff  twonght  this  action  to 
enjoin  interference  with  bla  teaca.  There 
was  a  decree  for  tbs  plalntlflT  establlsbing 
the  line  as  claimed  by  him.  The  defendants 
appeal.  Affirmed. 

Ryan*  &  Ryan,  of  Dee  Moines,  for  appel- 
lants. S.  G.  Van  Auken  and  Bowen  &  Al- 
beraoD,  all  of  Des  Molnea,  for  apptile& 


BTANS.J.  Retwettcetothe  followlns  plat 
wlU  aid  to  an  underatandlng  of  the  case: 

1  0  NIWIRStTT  Avft  ■ 


S      «  1 


-mr 


1  >«  ] 


The  foregoing  ia  a  plat  of  an  addition  to 
Des  Uolnes  known  aa  "KaniTman  place." 
The  plaintiff  la  the  owner  of  the  north  half 
of  lot  22,  and  the  d^ndants  are  tiie  own- 
ers df  the  south  lialf  thereof;  This  lot  foces 
east  on  Thirty-Sixth  street  Thirty-Sixth 
street  runs  north  and  aonth.  What  appears 
aa  "A"  street  in  the  plat  la  referred  to  aa 
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TMrtr-Serentb  street  In  thlB  record.  From 
Uie  southeast  comer  of  lot  22  to  the  north* 
eAt  comer  of  lot  14  Is  a  distance  of  tMN> 
feet  according  to  the  plat,  and  according  to 
the  ground.  This  dimension  also  measures 
the  distance  between  University  avenue  and 
Oottage  Grove  avenue  as  laid  b?  the  recorded 
plat  It  Is  ondlspnted  that  lot  22,  as  plat- 
ted, has  a  dimension  of  100  feet  fronting  east 
on  Thirty-Sixth  street,  and  that  the  parties 
bneto  are  eadtled  each  to  SO  feet  thereof. 
Tlie  controvtiity  Is  over  tbe  true  location  np* 
on  the  ground  of  tbe  north  and  south  lines 
of  BDcb  lot.  PractlcaUy  all  tbe  lots  shown 
on  the  plat  as  inattSsig  east  on  TMrty-Slztli 
street  and  numbered  fnnn  14  to  22,  Induslve, 
are  Imivoved  and  occupied  as  reiddence  prop- 
erties. In  locating  and  taking  possession  of 
their  lota,  the  respective  owners  were  guided 
bj  the  presence  of  certain  stakes  which  were 
snionsed  to  represent  the  req>ectlve  comers 
as  fixed  upon  the  ground  1^  the  original  rar- 
vey.  These  stakes  were  all  consistent  with 
each  other ;  and  tiie  tespecUve  ownws  snc- 
cefislvelj  took  possession  in  accord  there- 
with, and  each  ownA  is  in  possessiob  of  his 
appropriate  dlmaislons  indicated  upon  the 
idat  Tlie  improvement  and  occnpancy  of 
tbxae  lots  began  about  1905.  At  that  time 
neither  Cottage  Grove  avenue  nor  University 
avenue  nor  Thirty-Sixth  sbHiet  had  been  Im- 
proved. The  original  snrv^  of  that  ground 
was  made  In  1902  by  one  UicAsnson.  This 
sarrey,  however,  laid  open  only  six  lots  on 
this  ground,  giving  to  each  a  frontage  of  100 
feet  east  on' Thirty-Sixth  street,  and  stakes 
were  then  set  by  the  engineer  lUO  feet  apart, 
to  Indicate  the  boundaries  of  each  of  such 
lots.  Such  plat  was  not  recorded  In  such 
form.  Just  when  the  plat  was  made  in  the 
above  form  does  not  appear.  This  plat  was 
Sled  and  recorded  In  1906,  and  after  sales 
had  been  made  therefrom.  In  April,  1907,  the 
plaintiff  purchased  the  north  half  of  lot  22. 
He  toolc  possession  In  accordance  with  the 
stakes  appearing  upon  the  ground,  and  such 
possession  was  consistent  with  the  claims  of 
bis  neighbor  on  the  north.  The  defendants 
also  purchased  in  1907  a  few  days  prior  to 
the  purchase  of  the  plaintiff.  They  also  took 
possession  of  50  feet  south  of  plalntUTs  as- 
somed  line.  In  the  spring  of  1900,  after  all 
the  improvements  above  referred  to  had  been 
made,  except  those  of  the  defendants,  a  re- 
surrey  or  measurement  was  bad  in  pursuance 
of  the  call  of  the  field  notes  of  the  original 
survey,  and  stakes  were  set  in  pursuance  of 
this  survey.  The  result  of  this  survey  was 
to  disclose  a  discrepancy  of  approximately 
four  feet  between  the  call  of  the  field  notes 
and  the  stakes  and  lines  which  had  been  as- 
sumed and  adopted  by  the  respective  owners. 
Under  the  call  of  the  field  notes  every  oc- 
cupant was  encroaching  upon  his  neighbor  to 
the  south  to  the  extent  of  approximately  four 
fee^  and  was  himself  encroached  upon  in 
like  manner  by  his  nei^bor  on  the  north. 

138  N.  W.-29 


In  pursuance  of  this  survey,  the  defendants 
claimed  a  four-foot  strip  of  the  ground  oc- 
cupied by  the  plaintiff.  It  will  be  seen,  there- 
fore, that  the  controversy  Involves  a  possible 
readjustmmt  of  all  the  partitlfm  lines  in  the 
block. 

[1]  The  stakes  which  have  been  referred 
to  were  pointed  out  to  plaintiff  as  tbe  monu- 
ments fixing  the  boundaries  of  his  proposed 
purchase,  and  be  accepted  them  as  such,  if 
these  stakes,  or  either  of  them,  represented 
the  monuments  erected  as  a  part  of  the  orig- 
inal anrvey,  then  we  have  a  case  of  con- 
flict and  discrepancy  between  the  monuments 
upon  tbe  ground,  on  the  one  himd,  and  the 
field  notes  and  jOat  as  recorded,  on  the  oth- 
er. In  such  ft  case  tbe  law  seems  to  be  well 
settled  that  the  survey  upon  the  ground  as 
ascertained  by  monuments  then  made  to 
mBxk  tbe  boimdaries  at  the  lots  Is  control- 
ling and  the  paper  plat  and  field  notes  must 
give  way  t^iereto.  Boot  v.  Town  of  Cincinnati, 
87  Iowa,  2M,  S4  N.  W.  206;  Bradstreet  v. 
Dnnb,  66  Iowa,  248,  21  N.  W.  S92;  Ufford 
V.  Wllkins,  33  Iowa,  110;  McDanlels  T.  Mace, 
47  lowfC,  510.  To  ttie  same  effect,  see  Olson 
V.  City  of  Seattle,  30  Wash.  687,  71  Pae  201; 
O'Farrel  v.  Harney,  61  CaL  125;  Hoist  v. 
Streltz,  16  Neb.  249,  20  N.  W.  308;  Flynn  v. 
Glenny,  61  Mich.  680.  17  N.  W.'66;  Marsh 
V.  Mitchell,  26  Wis.  706;  Tnmbull  v.  Schroed- 
er,  20  Minn.  49, 11  N.  W.  147 ;  Burke  v.  Mc- 
Cow&a,  116  Cal.  481,  47  Pac  367;  Morrow 
V.  Whitney,  96  U.  S.  551,  24  L.  Ed.  456. 

[2]  The  defendants  do  not  controvert  the 
legal  propositions  here  Involved.  Their  malu 
contention  Is  that  the  evidence  fails  to  Iden- 
tify the  stakes  In  question  as  being  tbe  mou- 
uments  made  upon  the  ground  at  the  origi- 
nal survey,  ^e  case  here  is  therefore  made 
to  turn  upon  this  question  of  fact  The 
trial  court  held  tbe  evidence  sufficient  In 
that  regard.  From  a  careful  reading  of  the 
evidence  we  also  reach  the  conclusion  that 
the  Identity  was  sufficiently  proved.  It  is 
true  that  there  is  no  specific  Identification  by 
any  witness  who  saw  tbe  stakes  at  the  time 
of  the  original  survey.  But  It  Is  not  legal- 
ly necessary  that  the  proof  of  Identity  should 
be  In  that  form.  It  is  undisputed  that  the 
engineer  Dickenson  made  the  original  sur- 
vey upon  the  ground  by  setting  stakes  100 
feet  apart  to  Indicate  the  boundaries  of  six 
100-foot  lots.  In  each  case,  the  dividing  line 
was  to  run  due  west  from  such  Indicated 
point,  and  parallel  with  tbe  avenues.  Dick- 
enson also  made  the  resurvey  in  1909  from 
his  original  field  notes,  and  thereby  dis- 
closed the  discrepancy  If  dlscr^ncy  there 
was.  He  then  saw  the  stakes  upon  which 
plalntliT  and  others  relied.  As  a  witness  he 
would  neither  affirm  nor  deny  whether  such 
stakes  were  those  that  were  set  by  him  in 
1902.  If  tbey  were,  they  were  not  located 
where  he  intended  to  place  them.  In  other 
words,  they  were  not  located  In  accordance 
with  his  field  notes.   In  placing  the  stakes 
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originally  be  Intended  to  place  them  In  ac- 
cord with  tbe  notes  and  paper  plat  If,  In 
fact,  he  placed  them  otherwise,  It  was  a 
mistake  on  his  part  Of  necessity  he  could 
not  know  that  he  made  this  mistake;  oth- 
erwise he  would  not  hare  made  it  Tbe  fact, 
therefore,  that  the  plaintUC  failed  to  show 
the  Identity  of  the  stakes,  or  the  occurrence 
of  a  mistake  by  the  testimony  of  this  wit- 
ness, Is  not  Tery  significant  This  lemAXk 
is  not  Intended  to  reflect  apon  the  witness. 
On  tbe  contrary,  his  testimony  impresses 
us  as  entirely  candid.  One  of  the  earliest 
persons  to  buy  and  Improve  In  this  locality 
was  tbe  witness  Townsend.  This  was  in 
1905,  and  before  tbe  Improvement  of  Thlrty- 
Slxtb  street  or  either  avenue-  He  then  in- 
tended to  buy  upon  the  west  side  of  Thirty- 
Sixth  street  He  looked  at  every  lot  on  that 
side  of  tbe  street,  and  ascertained  Its  sup- 
posed boundaries.  At  the  supposed  sooth- 
east  comer  of  lot  22  he  found  a  stake,  and 
a  succession  of  stakes  100  feet  apart  from 
there  to  University  avenue.  Due  east  from 
each  one  of  these  stakes  on  the  east  side  of 
Thirty-Slitb  street  was  a  corresponding 
stake  marking  boundaries  on  that  side.  He 
later  bought  a  lot  on  the  east  side  of  tbe 
street  and  has  occupied  It  ever  slnc&  He 
has  been  familiar  ever  since  with  the  loca- 
tion of  the  stakes  which  he  discovered  in 
1905.  Prom  1905  down  to  tbe  present  time, 
the  evld^ce  of  identity  Is  abundant  The 
stakes  and  locations  reUed  upon  by  plaln- 
tlff  and  others  are  the  same  as  those  as- 
certained by  Townsend.  They  are  located 
due  west  of  similar  stakes  100  feet  apart 
on  tbe  east  side  of  Thirty-Sixth  street  The 
fact  that  other  stakes  are  found  also  which 
Indicate  smaller  subdivisions  of  the  original 
lots  does  not  affect  tbe  Question.  Their  lo- 
cation was  determined  by  mere  measurement 
from  the  original  100-foot  points.  These 
stakes  were  universally  accepted  by  all  par- 
ties in  interest  as  representing  the  original 
survey  until  the  surv^  of  1909.  The  record 
discloses  no  apparent  advantage  to  be  gain- 
ed by  any  one  by  a  shifting  of  the  location 
of  these  stakes.  So  far  as  appears,  every 
owner  Is  in  possession  of  the  appropriate 
dimensions  Indicated  by  tbe  plat,  and  this 
Includes  the  defendants  who  are  in  posses- 
sion of  a  little  more  than  60  feet  Their  con- 
tention at  this  point,  however,  Is  that  their 
possession  Is  an  encroachment  of  4  feet  upon 
Cottage  Grove  avenue,  and  that  they  bold 
such  possession  by  sufferance,  and  not  by 
r^ht  Tbe  evidence  shows  that  the  south 
stake  ascertained  by  Townsend  purporting 
to  be  tbe  southeast  comer  of  lot  22  was 
actually  located  at  the  southeast  comer  of 
defendant's  present  possession.  It  does  ap- 
pear that  Cottage  Grore  avenne  at  tbis  point 


Is  only  approximately  62  feet  wide,  whereas 
It  Is  supposed  to  be,  according  to  the  plat  66 
feet  wide.  The  defendants'  sidewalk  appar- 
ently encroaches  upon  the  platted  street,  ap- 
proximately four  feet  beyond  the  ordinance 
provision.  But  such  sidewalk  as  actually 
laid  is  nevertbtiess  In  a  straight  line  with 
Its  extensions  east  and  west  It  Is  a  some- 
what inexplicable  peculiarity  of  the  situation 
that  the  sidewalk  between  Thirty-Fifth  and 
Thirty-Seventh  streets  encroaches  upon  tbe 
width  of  Cottage  Grave  avenue,  and  that 
such  encroachment  Is  the  result  of  keeping 
such  sidewalk  in  a  straight  line  with  its  ex- 
tensions east  and  west  In  other  words, 
east  of  Tbirty-Flfth  street  and  west  of 
Thirty-Seventh  street  Cottage  Grove  avenue 
Is  66  feet  wide.  Tbe  sidewalk  Is  laid  at 
such  points  one  foot  south  of  tbe  lot  line  ac- 
cording to  ordinance.  Beginning,  however, 
at  any  point  in  the  sidewalk  east  of  Thirty- 
Fifth  street  and  extending  tbe  same  west  In 
a  straight  line,  It  encroaches  upon  the  ave- 
nues as  platted  between  Thirty-Fifth  and 
Thirty-Seventh  streets.  Tbe  sldemilk  as  ac- 
tually laid  between  Thirty-Sixth  and  Thirty - 
Seventh  streets  Is  laid  in  such  straight  line, 
and  yet  is  five  feet  south  of  the  lot  line  of 
22.  as  claimed  by  defendants,  or  one  foot 
south  of  such  line  as  claimed  by  plaintiff. 
If  the  sidewalk  were  removed  to  Its  proper 
location  as  contended  for  by  defendants.  It 
would  be  four  feet  out  of  line  with  tbe  side- 
walk which  Is  properly  located  east  of  Thlr- 
ty-Piftb  street  and  west  of  Thirty-Seventh. 
Such  a  change  of  location  would  give  to 
Cottage  Grove  avenue  Its  full  width  of  66 
feet,  but  It  would  also  throw  Its  north  bound- 
ary out  of  line  for  the  two  blocks  men- 
tioned. Cottage  Grove  avenue  has  been  fully 
improved  with  paving,  gutters,  curb,  and 
parking  and  these  improvements  have  been 
adapted  to  the  encroachment,  if  such  It  Is. 
If  the  monuments  upon  tbe  ground  are 
controlling  as  to  tbe  property  owners,  there 
is  nothing  in  this  record  to  Indicate  that 
they  are  not  likewise  controlling  npon  the 
city.  In  this  view,  the  mistake  or  discrep- 
ancy, if  any,  baa  operated  equitably  upon 
all.  It  does  not  appear  that  any  property 
owner  has  been  derived  of  any  dimension  or 
suffered  in  location.  The  sum  of  the  whole 
trouble  seems  to  be  that  there  Is  a  loss  of 
v;idth  to  Cottage  Grove  avenue,  and  a  gain 
to  University  avenue. 

We  think  tbe  monnmeilts  or  stakes  upon 
tbe  ground  are  suflldently  proved  to  have 
been  a  part  of  the  original  survey,  and  that 
they  must  accordliigly  control. 

We  reach  the  conclusion  upon  the  whole 
case,  therefore,  that  tbe  decree  of  the  trial 
court  was  ri^t,  and  U  1*.  accordingly  af> 
firmed. 
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FIRST  NAT.  BANS  OF  BED  OAK  t.  CITY 
OF  EMHETSBUBG. 
{Soprene  Court  of  Iowa.   Nov.  14.  1912.) 

1.  MuitlClPAL  COBPOBATIOKS  (i  282*)— tiOV- 
EBNMENTAZ.  POWEBS— DCAL  ChABACTEB  OS* 

PowEBS — CoNTKACTO— Binding  Sccces80B8 

IN  Office. 

A  city  has  tWo  classe*  of  power— tbe  one 
legislative,  public,  governmental.  In  the  exercise 
of  which  it  is  the  sovereignty  and  governs  its 
people ;  the  other,  proprietary,  quasi  private, 
conferred  upon  it,  not  for  Che  purposes  of  gov- 
ernment, but  for  the  private  advantage  of  the 
inhabitants  of  ttie  city  itself  as  a  legal  person- 
ality— and  in  its  exercise  of  the  former  power 
it  is  bound  to  transmit  snch  powers  of  govern- 
ment to  its  successive  officers  unimpaired.  A 
t-ontraot  under  Code,  S|  605.  7»1.  79<  796.  810, 
SIT,  and  819.  authorizing  cities  to  contract  for 
the  construction  of  sewers  where  the  cost  there- 
of is  to  be  paid  from  a  general  fund  and  not 
from  special  assessments,  rdates  to  the  busi- 
ness powers  of  the  city  as  distinguished  frtoa 
its  Rovernmental  powers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  S  605;  Dec  Dig.  I 
232.*] 

2.  MciVICIPM-  COBPOBATIOHB  ({  350*)--PUB- 
IJO  IllPBOTKUEKTS — ^PaYICEHT  BT  SPECIAL 
ASBBSSHENTS— LlABIUTT. 

Where  a  city  has  the  power  as  a  part  of 
its  proprietary  or  business  powers,  as  dis- 
tinguished from  its  public  or  governmental 
powers,  to  construct  seven  and  contract  there- 
for, irr^larities  In  the  exercise  of  snch  pow- 
ers will  not  relieve  it  tnm  UftbUity  for  bene- 
fits received  thereunder. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
t'urpora^ns,  Cent.  Dif.  H  879,  880,  882 ;  Dec 

.1.  MUSICIPAL  CoBPOBATions  (|  360*)  —  Fot- 

LIC  IlCPBOVEUENTB  —  ColfTBACIS  0»  ULTRA 
ViBBS — CONBTBUCnON  AND  OPKBATION. 
A  municipality  having  power  as  a  part  of 
its  proprietary  or  bu^ess  powers,  as  distin- 
gnisned  from  its  pnbUc  or  c^vemmental  pow 
en,  to  constrnct  sewers  and  contract  therefbr, 
cannot  escape  liabili^  on  a  plea  of  ultra  vires 
where  the  contract  nas  been  fully  performed, 
and  It  has  received  the  benefits  thereof,  but  un- 
der snch  circumstances  it  is  estopped,  on  the 
same  ground  as  any  other  corporation  or  as  an 
individual,  from  retaining  such  benefits  without 
liability. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  11  879,  880,  882 ;  Dec. 
Dig.  f  360.»J 

4.  MunxoiPAL  CoBPORAnons  (i  350*)  —  Con- 
tracts —  RilmiCAtlON  or  UNAUTHOBIZBD 
CONTBACTS. 

A  city,  attempting  to  comply  with  the  stat- 
utory requirements  preliminary  to  the  execution 
of  a  sewer  contract  foiled  to  call  for  the  yea<i 
and  nays  on  the  resolntion  of  necessity  passed 
for  a  main  sewer,  passed  no  resolution  of  ne- 
cessity, and  gave  no  notice  aa  to  other  work, 
and  issued  a  defective  notice  to  bidders,  and  by 
an  oversight  omitted  one  block  from  the  descrip- 
tion in  such  notice.  On  discovery  of  this,  the 
council,  -by  resolution,  authorized  the  sewer 
committee  to  have  the  contractors  construct 
this  block  at  the  same  price  as  the  rest  and 
afterwards  passed  a  resolution  authorizing  the 
execution  of  a  compromise  agreement,  and  ac- 
cepted the  work  done  recording  the  yea  and  nay 
votes  thereon,  and  upon  Its  claim  that  a  part 
of  the  work  was  not  done  according  to  contract 
made  an  arrangemenf  for  its  continuance  and 
issued  certificates  reciting  that  all  acts,  condi- 
tions, and  things  required  to  be  done  precedent 
to  tbe  ime  thereof  had  been  done,  imd  after- 


unrds  accepted  that  work,  and.  In  an  action  by 
other  parties  to  which  it  was  defendant  con- 
troverted the  contention  of  plaintiff  therein  as 
to  the  invalidity  of  the  contracts.  Held,  that 
there  bad  been  a  ratification  of  the  contracts, 
and  waiver  of  any  right  to  object  thereto. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |  8S1;  Dec  Dig.  | 

5.  Municipal  Cobpobations  (J  lOlO*)— Con- 
tracts— ACCOBD  AND  SA'^SFACTIO^". 

An  accord  and  satisfaction  entered  into  by 
a  city  and  the  bolder  of  certificates  issued  by 
it  in  payment  of  work  done  under  contracts  for 
the  Construction  of  sewers  is  as  binding  on  it 
as  would  have  been  the  case,  had  the  holders 
been  dealing  with  a  private  corporation  or  in- 
divIduaL 

[E^  Note.— For  other  cases,  see  Municipal 
Cdrporations,  Cent  D^.  H  2181,  2182;  Dec 

Dig.  I  lomri 

6.  JUDGin^  (I  704*)  —  GONCLUSITENESS  — 

Parties  Concluded. 

An  adjudication  in  an  action  to  enjoin  sew- 
er contracts  and  to  restrain  the  enforcement  of 
special  assessments,  In  which  the  city  had  join- 
ed with  the  contractors  and  the  holders  of  as- 
sessment certificates  as  a  party  defendant  that 
the  cost  of  the  sewer  could  not  be  taxed  against 
the  property  of  the  plaintiffs  in  that  case,  and 
enjoining  a  further  levy  therefor,  without  rais- 
ing or  determining  any  question  between  the 
city  and  its  codefendants,  is  not  conclusive 
against  the  assignees  of  such  holders  in  a  subse- 
quent action  to  enforce  such  certificates. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  1 1229;  Dec  Dig.  |  704.*] 

7.  judohent  <|  707*)  —  qonclusitbnbss  — 
Pasties  Concluded. 

Such  judgment  Is  not  conclusive  In  favor 
of  other  property  owners  as  against  the  enforce- 
mmt'of  special  assessments^  unless  the  facta 
are  substantially  alike ;  and  even  then  the  judg- 
ment for  the  property  owner  against  the  valid- 
ity of  the  assessment  is  not  in  rem,  and  there- 
tore  not  conclusive  in  another  action  against 
the  city  In  which  the  validi^  of  the  same  u- 
sesament  is  Invoked. 

[Ed.  Note.— For  other  cases,  see  Judgnicait 
Cent  Dig.  {  1230;  Dec  Dig.  {  707.*] 

Appeal  from  District  Court,  FaJo  Alto 
Coonty ;  D.  F.  Coyl^  Judge. 
Reversed  and  remanded. 

The  facts  are  stated  Id  the  opinion. 

Cair,  Carr  &  Evans  and  O.  M.  Brockett,  all 
of  Dee  Moines,  and  John  Menzies,  of  Em- 
metsburg,  for  appellant  E.  A.  and  W.  H. 
Morling,  of  fimnietsburg,  for  appellee. 


SHERWIN,  J.  TUs  Is  a  salt  at  law  to  re- 
cover the  amount  of  the  unpaid  balance  due 
on  municipal  contracts  fOr  the  construction  of 
sewers,  represented  by  special  assessment  cer- 
tificates for  redemption,  and  payment  of 
wbldi  defendant  negligently  tailed  to  make 
provision.  The  petition,  as  summarized  by 
counsel  for  appellant,  alleges  as  follows: 

"The  Issuance  defendant  of  the  certifi- 
cates to  the  contractors  as  pretended  payment 
of  and  compliance  with  the  contracts  there- 
for. 

"That  the  special  assessment  to  create  a 
fund  for  tbB  payment  of  such  of  them  as 
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were  lUTolred  In  tbe  suit  bad  been  vacated, 
aDd  fortber  levj  therefor  enjoined  la  Ben- 
nett et  al.  T.  Emmetsborg. 

"That  plaintiff  Is  the  preeent  owner  and 
bolder  of  all  said  unpaid  certificates,  and  of 
all  rights  of  the  contractors  to  any  remedy 
for  coUectl(ni  of  tbe  amonnt  thereof  with  in- 
terest 

"niat  B.  O.  Hanger  had  become  liable  t» 
the  plalndit  as  surety  for  tbe  contractors 
inlor  to  Sqrtember  30^  1904,  for  a  large  snm 
of  money  advanced  to  enable  them  to  con- 
struct the  sewers  contracted  for,  and  Oie  cer* 
tiflcates  to  be  Issued  therefor^  and  all  rights 
of  tbe  contractors  were  also  pledged  as  »ecur- 
ity  therefor,  both  to  him  and  iJaintlff,  and 
plalntifl*s  assignor,  Gmtury  Savings  Bsnk. 

"That  while  so  UaU^  and  while  a  oontro- 
rersy  was  pending  betweoi  said  contractors 
and  the  defendant  as  to  whether  said  sewer 
construction  bad  been  performed  and  complet- 
ed in  acc9rdanoe  with  tbe  oontzmcts  th«efbr, 
and  under  threats  then  made  by  the  deCaid- 
ant  to  proceed  against  said  contractors  to  en- 
force its  remedies  for  such  alleged  breach,  and 
on  said  30th  day  of  September,  said  Hanger, 
acting  for  blmself  and  said  contractors,  enter- 
ed Into  a  compromise  contract  in  writing  set 
oat  In  tbe  petition,  In  wblch.  In  consideration 
of  certain  repaira  and  changes  be  bad  made 
under  snch  demand,  and  of  tbe  further  de- 
posit by  him  of  $688  to  be  paid  to  defendant 
upon  its  delivery  of  the  special  assessment 
certificates  and  otherwise  performing  Its  cov- 
enants in  the  sewer  contracts,  all  controrersy 
was  fully  settled. 

"That  thereafter  a  dispute  arc»e  as  to  the 
right  of  tbe  def^dant  to  take  down  said  de- 
posit, because  of  Its  failure  to  levy  the  spec- 
ial assessment  and  Issue  tbe  certificates  with- 
in tbe  time  stipulated  in  said  compromise 
agreement 

"That  at  tbe  September  term,  1908,  of  said 
court,  tbe  Valley  National  Bank,  holding  tbe 
r^bts  of  said  Hanger  to  said  deposit  by  as- 
signment set  out,  brongbt  suit  therefor 
against  this  defendant,  and  against  tbe  de- 
positary, tbe  Farmers^  Sarlngs  Bank  of  Bm- 
metsburg. 

"That  tbe  defendant  answered  therein  that 
it  had  fully  performed  said  compromise 
agreement  having  therein  made  said  sewer 
construction  comply  in  all  respects  with  the 
requirements  of  the  plana  and  specifications, 
and  had  on  account  thereof  become  liable  on 
all  Its  covenants  In  the  sewer  contracts,  and 
had,  as  required  thereby,  made  the  special 
assessment  and  Issued  the  certificates  in  all 
respects  as  In  said  contracts  agreed.  All  this, 
it  dedared  in  said  answer,  had  been  done  in 
reliance  upon  said  compromise  agreement,  and 
pleaded  certain  alleged  facte  as  an  excuse  for 
failure  on  Its  part  to  perform  said  compro- 
mise agreement  within  tbe  time  limited 
therein,  and  denied  the  right  of  plaintiff  to 
complain  of  such  delay  because  of  alleged 
laduB  of  Hanger. 


"That  while  said  suit  was  pending,  and  on 
or  about  May  13,  1909,  the  Valley  National 
Bank,  plaintiff  herein,  sold  and  assigned  Its 
chose  in  action  to  this  plaintiff  by  a  written 
Instrument  set  out  In  the  petition,  which  was 
concurred  In  by  B.  O.  Hanger  by  indorsement 
thereon. 

"That  on  or  about  Angnat  17,  1908,  said 
suit  was  comprmnlsed  by  the  terms  whereof 
the  defendant  received  $600  of  said  fund; 
this  plaintiff  receiving  t^e  remainder  after 
paying  the  costs  of  the  suit 

"That  prior  to  September  20,  1904,  Hanger 
bad  appeared  b^ore  ttie  dty  council  of  the 
defendant  and  notified  them  folly  of  the 
facts  of  tbe  relation  which  created  Ms  in- 
terest in  having  the  sewer  construcaon  made 
satisfactory  and  paid  for  by  the  defendant  aa 
agreed. 

"That  oa  or  about  the  1901  day  of  Septem- 
bOT,  1904,  said  city  council  passed  a  resolu- 
tion detailing  what  it  claimed  were  the  par- 
ticular respects  in  whidi  the  work  differed 
from  tbe  requirements  of  tbe  contracts,  and 
directed  notice  thereof  to  be  served  on  Hang- 
er and  on  the  contractors.  Including  demand 
that  the  same  be  remedied  within  10  days 
thereafter,  falling  wblch  the  defendant  would 
do  so  and  collect  tbe  cost  thereof  from  the 
contractors. 

"That  on  the  next  day  such  notice  was  la- 
sued  and  served  accordingly.  Whereupon 
Hanger,  for  blmself  and  said  contractors, 
within  said  10  days  entered  upon  tbe  work  of 
making  tbe  changes  thus  demanded,  and, 
after  having  Incurred  something  over  $112 
expense  therein,  substituted  for  the  comple- 
tion thereof  said  compromise  agreement  of 
September  30tb,  in  the  doing  of  all  which  he 
and  tbe  contractors  relied  upon  tbe  good  foUb 
of  the  defendant  and  believed  it  thereby  be- 
came bound  to  pay  for  said  sewers  in  accord- 
ance with  the  contrficts  therefor. 

"That  the  sewer  certificates  all  recited 
among  other  things  that  *it  is  hereby  certi- 
fied and  recited  that  all  the  acts,  condition::, 
and  things  required  to  be  done  precedent  to 
and  in  tbe  Issuing  of  this  certificate  have 
been  done,  happened,  and  performed  in  reg- 
ular and  due  form  as  required  by  law.  And 
tbe  dty  of  Emmetsburg  hereby  transfers  to 
tbe  said  Shepherd  and  Hanrahan  or  assigns 
all  right  and  interest  of  the  said  dty  of  Em- 
metsburg In  the  assessment  herein  described, 
and  the  bolder  hereof  is  authorized  to  receive  , 
and  collect  said  assessment  by  or  through 
any  of  the  methods  provided  by  la^  for  its 
collection  as  the  same  matures.'  i 

'HbBt  the  defendant  baa  accepted  said  I 
sewers,  possesses,  uses,  and  controls  Uie 
same,  and  eid(V8  aU  the  benefits  of  its  rec-  | 
ogtAtUm  of  the  validity  of  the  contracts  un-  I 
der  which  tW  wu«  constructed. 

"That   certain   persons  named   against  i 
whose  propOT^  the  special  assessment  was  | 
levied,  this  defendant  the  county  treasurer, 
the  contractors,  engineer.  Hanger,  tbe  C^- 
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tury  Savings  Bank,  and  assignors  of  plain- 
tiff, were  partleB  to  the  Bomett  Cb8& 

"mat  plaintiff  and  Ita  several  andgnois  to 
eztendlnff  tbe  credit  and  entering  into  tbe 
several  transactions  recited,  relied  upon  the 
rqiresentations,  oovenantflt  and  conduct  of 
detaidant  reidted,  and  woiild  not  Iultb  done 
so  bnt  tor  sucb.  reliance^  and  wero,  at  the 
times  tJiereof,  ignorant  of  tbe  fact,  if  it  was 
a  (act,  that  tbey  were  not  In  acerad  wltb 
thetratb. 

"Tbat  tbla  defendant  had  answond  in 
aald  B«inett  Oaae  denying  generally  and 
qwdfleally  tbe  auctions  of  the  petition 
therein,  and  declared  the  facts  as  to  the 
controreray  with  tbe  contractors,  and  the 
eompiomise  tbereof  hr  the  transaction  of 
September  SOth,  and  the  performance  of  It 
with  knowledge  of  tbe  plalntlfli^  estopped 
them  from  complaining;  farther,  that  they 
hod  waived  the  right,  tither  by  failure  to 
ottjeet  to  tbe  aeaeBammt  npon  due  notice  of 
iwooeedlngs  for,  or  by  failure  to  appeal 
from,  adverse  findings  of  the  conncU  on 
such  obJectltHw  as  were  then  made,  and  be- 
cause plaintiffs  had  petitioned  for  the  sew- 
ers and  Oiey  have  been  constructed  and  ac- 
c^ed  and  the  dtisaia  at  defmdant  were 
then  using  the  same  and  enjoying  tbe  bene- 
fits tbereof;  tbat  they  were  concluded  by 
tbe  action  of  tbe  council  aa  a  special  tribu- 
nal, and  bad  waived  tbdlr  right  of  com- 
plaint  by  ftdlure  to  pursue  such  remedy; 
tbat  such  right,  if  it  had  existed,  had  been 
lost  by  laches  and  delay,  and  because,  If  tbe 
assessmoit  were  vacated,  'the  defei^ant 
would  be  in  danger  of  an  action  In  behalf 
of  said  GontractOT  to  recover  personal  Judg- 
meat  against  this  def^dant  for  tbe  con- 
struction of  the  Bold  sewer,  and  thereby 
Jeopardize  and  imperil  the  Interests  of  tbe 
general  taxjtayers  of  the  defttidaut  and 
those  who,  in  good  faith,  paid  tbelr  said  as- 
sessments.* 

"That  In  tbe  trial  of  said  Bennett  Case  In 
the  district  court,  and  afterward  In  tbe  ap- 
peal tbereof  to  the  Supreme  Court,  the  de* 
fmdant  bad  united  with  this  plaintiff's  as* 
Bignors  in  controverting  the  contentions  of 
the  plaintiffs  tber^  as  to  tbe  invalidity  of 
the  sewer  contracts,  tbe  ^wdal  assessment, 
and  tbe  certificates,  contending  therein, 
among  other  things,  tbat  the  success  of  the 
plalntlffiB  therein  would  subject  the  defend- 
ant to  the  liability  claimed  by  tbe  idalntlff 
In  tbe  present  suit;  ttiat  Its'liability  bad  be- 
come fixed  by  the  compromise  of  September 
30tb  if  not  otherwise;  and  generaUy  clalm- 
ias,  as  does  now  tbla  plaintiff,  tbat  defend- 
ant is  bound  1^  ita  covenants  in  Bald  con- 
trscts  in  view  of  tbe  premises,  and  plaintiffs 
therein  abonld  not  have  tbe  rdlef  aougbt 
And  plaintiff  bmln  averred  that  ita  aaslgn- 
oiB  relied  upon  smih  conduct  by  tbe  defend- 
ant and  waa  led  thereby  to  fmgo  other  rem- 
edy If  any  they  bad. 

"That  defoidant  had  reAised,  since  the  en- 
tiy  of  final  decree  in  the  Bennett  Case,  and 


stUl  r^vam,  to  take  any  action  to  make  pro- 
vision for  paymoit  of  the  balance  due  on  the 
contracts. 

"nut  plalntUTs  assignor,  tbe  Century 
Savings  Bank,  bad  extended  its  credit  in 
part  upon  an  <nder  drawn  in  its  favor  by 
Shepherd  ft  Hanraban  Octc^  81,  1903,  on 
the  aty  of  Emmetsbnrg,  and-  accepted 
tbe  latter  about  November  18, 1903.  by  whi£h 
the  defendant  agreed  to  pay  tiie  money  and 
to  Issue  the  certificates  provided  for  in  the 
sewer  contracts  to  said  bank.  That  ther^ 
it  relied  on  the  same  together  with  said  con- 
tracts, as  creating  binding  obligations  ac- 
cording to  their  twrms,  and  tbereupmi  made 
tbe  loan  to  tbe  contractors,  afterwards  aa- 
Bdgned  to  plaintiff  aa  shown  'Exhibit  H' 
to  the  petition,  by  reason  of  which  defend- 
ant ratified  said  sewer  contracts,  waived  any 
rli^t  to  dlwnte  the  validity  ttacveof,  and  ea- 
tonped  itself  from  ixOng  so. 

"Tbat  there  were  many  pmKma  and  par- 
dels  of  iHtoperty  affected  by  said  qiedal  a»- 
seasment,  not,  btnrever.  Involved  In  aald  Ben- 
nett Case,  and  that;  as  to  such,  nothing  there- 
in bad  and  done  was  an  adJi^icatlMi. 

"That  defendant  should  be  h^d  UaUe  for 
the  balance  due  on  the  contracts,  aa  for  a 
money  demand,  because  of  tbe  making  of 
the  contracts  and  the  failure  to  perform 
them,  because  it  la  eabqiped  to  deny  their 
validity,  because  it  bound  itself  thraeto  by 
new  contracta  of  comtHrmnlse^  accord,  and 
satlsftictlon  aa  charged,  because  it  is  bound 
by  Its  action  In  tbe  Valley  National  Bank 
Case,  In  talcing  tbe  portion  of  the  deposit 
there  in  suit  <m  tbe  claims  made,  baaed  up- 
on the  claimed  binding  ctfect  of  tbe  sewer 
contracts  on  which  the  compromise  contract 
rested,  as  an  election  of  remedies,  and  be- 
cause of  its  ratification  of  said  contracts  and 
waiver  of  dalm  of  alleged  irregularities  or 
Ulegality  thereof." 

Different  exhibits  were  attached  to  the  pe- 
tition, wblfib  need  not  be  set  out  In  detail, 
but  aome  ot  which  will  be  hereinafter  arain 
r^erred  to.  Tbe  answer  admitted  "tbat 
the  two  sewer  amtracts  and  the  several  cer- 
tificates of  assessment  aa  set  out  in  the  pe- 
tition 'were  executed  by  the  persons  named 
therein,*  and  denied  tbe  other  averments." 
It  was  avOTed:  *rrhat  tbe  aewer  contracts 
were  invalid  because  the  office  who  execut- 
ed tbe  same  had  obtained  no  authority  to 
execute  tbe  same,  and  such  Invalid!^  had 
been  adjudicated  in  tbe  Bennett  Case.  The 
defendant  had  not  undertaken  in  said  con- 
tracta *to  pay  for  said  sewer  in  any  other 
or  different  form  than  aa  therein  qtedfled 
and  that  tbe  said  EUiepherd  &  Hanraban,  who 
were  the  plalntiff'a  assignors,  therein,  agreed 
to  accept  said  certificates  of  assessment  in 
fall  payment  of  tbe  balance  due  them  under 
said  contracts.'  Tbat  as  obUgatiinw  to  i»y 
rrom  gmeral  revenues  tbe  contracts  were 
void,  'for  the  reason  that  the  same  enseeda 
the  amount  of  indebtedness  which  tbe  de- 
fendant waa  autborlaed  by  law  to  incur.* 
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Tbat  tbe  reaolntloiL  ttie  dty  coancU  n- 
qnlred  by  section  810  of  the  Code  had  ztot 
been  adopted  before  making  aald  oontrada, 
nor  did  the  record  of  its  ^oceedings  bo 
show,  and  no  auflOidrat  notlee  of  the  pasa^ 
of  sudh  resolution  had  beoi  given.  Xhat 
the  large  part  of  the  catiflcatea  in  queXlon 
had  been  issued  as  part  payment  for  lateral 
sewers  provided  for  In  the  contract  of  July 
S,  IW&t  as  to  which  latoral  sewers  the  oonn- 
cU  had  not  adopted  a  reaolution  as  required 
by  said  section  81(^  and  undertook  to  give 
the  numbers  of  such  certlflcatesL  That  the 
contract  of  November  6th  waa  for  two  later- 
al sewers,  as  to  the  proceedings  for  whlidi 
there  was  the  same  defect" 

Count  8  is  a  plea  of  abatement  as  to 
amount  of  certain  certificates  set  out,  paid 
under  protest  to  the  county  traasnrert  and 
Involved  In  suit  pending  agaln4  him  by  tUs 
plaintiff  therefor. 

Oonnt  9:  "That  the  officvs  of  defendant 
had  no  jurisdiction  to  enter  into  any  coven- 
ant of  warranty  contained  in  the  certifi- 
cates." 

Count  10:  '^hat  plalntUTs  assignors  had 
knowledge  of  all  the  allied  defects  and  ir- 
regulaidtles  In  tlie  proceedings  of  the  coun- 
cil afEecttug  said  contracts." 

The  canse  was  tried  to-  the  coart,  and 
findings  ot  fact  adverse  to  the  plalntift  were^ 
In  Bobstance,  as  follows:  That  the  yeas  and 
nays  mxe  not  called  and  entered  of  record 
on  the  resolution  of  necessity  passed  for  the 
main  sewer.  That  no  resolution  of  necea- 
sily  was  passed,  or  notice  glv^  as  to  the 
three  lateral  sewers  ordered  at  the  meettng 
of  June  IBtlu  The  notice  to  bidders  waa  de- 
fective as  stated  in  the  opinion  in  Bennett 
V.  City  of  Btmmetsburg,  188  Iowa,  67,  IIB 
N.  W.  582.  That  by  overset  one  block  of 
the  proposed  main  sewer  was  omitted  from 
the  description  in  the  notice  to  bidders.  On 
discovery  of  this,  the  council,  by  resolution, 
authorized  the  sewer  committee  to  have  the 
contractors  construct  this  block  at  the  same 
price  as  the  rest  of  the  "submains."  NoUce 
to  bidders  for  conatmctlon  of  addiU(mal  lat- 
erals ordered  October  16,  1908,  was  defec- 
tive as  shown  In  the  opinion  in  the  Bennett 
Case.  And  that  the  construction  of  the  sew- 
ers liad  not  been  done  In  accordance  with  the 
contracts  at  the  time  Hanger  made  changes, 
and  at  the  time  of  the  compromise  contract 
of  September  SOth. 

The  facts  ftrand  In  the  plaintiff's  favor  are 
as  follows: 

"(1)  That  attemiA  was  made  by  defendant 
to  comi^  with  the  statutory  requirements 
preliminary  to  the  execution  of  the  sewer 
contracts,  and  afterward  to  perform  the  con- 
tracts. 

The  execution  of  the  compromise 
agreement  by  Hanger  and  the  attempt  by 
the  dty  in  consideration  thereof  to  complete 
the  sewers  according  to  the  contracts. 

"i^)  That  the  councU  of  defendant  city 
passed  the  resolution  authorising  the  encn- 


tlon  of  the  compromise  agreonent  ot 
tember  80th.  and  accepting  the  sewers,  re- 
cording the  yea  and  nay  votes  thereon. 

"(4)  oaiat  said  councU  on  July  23,  1904, 
passed  the  reeolntion  reciting  the  objections 
made  to  the  sewers  and  directing  notloe 
thereof,  and  of  donand  on  the  omtractors, 
'that  unless  tfa^  appeared  upon  iiaid  work 
with  all  necessary  material  and  hdp  within 
ten  days  from  date  of  service  of  notice  on 
them  and  began  the  work  of  completing  said 
sewer  •  •  •  making  said  sewer  In  all 
respects  fully  comply  with  the  said  plans 
and  specifications  on  tlie  present  grade  ss 
now  laid,  and  push  the  work  to  completion 
wltti  all  reasonable  speed,  and  with  doe  dili- 
gence^ said  dty  of  Emmetsbnrg  will  consider 
said  contract  abandoned  said  contraetors, 
and  will  enter  upon  said  work  and  complete 
in  all  respects  in  accordance  with  said  idans 
and  spedficatlona  and  said  contract  at  the 
e^mse  of  said  Shepherd  &  Hftnrahan,  and 
recover  the  costs  and  expoiae  of  the  work 
from  Shepherd  &.  Hanrahan  or  from  those 
who  are  responsible  for  the  performance  of 
the  contract*  That  the  yeas  and  nays  were 
taken  on  this  resolution. 

"(5)  That  such  notice  was  issued  as  direct- 
ed In  the  resolution  and  served  on  Shepherd 
ft  Hanrahan  and  B.  O.  Hanga. 

"QX)  That  said  council  passed  the  resolu- 
tion accepting  said  sewers  and  directing  the 
Issuance  of  the  special  assessment  certifi- 
cates September  30,  1904. 

"(7)  That  the  certificates  for  the  amount 
of  which  recovery  la  sought  in  this  action 
were  Issued  and  delivered  in  pursuance  of 
the  resolution. 

"(8)  That  the  defendant  herein  filed  an 
answer  in  the  suit  of  the  Valley  National 
Bank  for  the  money  deposited  by  Hanger  un- 
der the  compromise  contract  of  September 
SOth  as  alleged  in  the  petition  herein. 

"(9)  That  suit  was  compromised  as  al- 
leged, the  defendant  therein  receiving  and 
appropriating  |600  of  said  sum. 

"(10)  The  defendant  never  offered  to  place 
the  parties  affected  In  statu  quo,  or  to  sur- 
render any  benefit  received. 

"(11)  The  city  attempted  to  perform  the 
contracts  on  its  part  as  alleged. 

"(12)  The  defendant  never  undertook  in 
its  corporate  caiwicity  to  repudiate  or  re- 
scind the  contracts  with  Sbeph^  &  Hanra- 
han, under  which  the  sewers  were  construct- 
ed." 

The  trial  court's  conclusions  of  law  may 
be  thus  summarized: 

(1)  The  contracts  are  void  for  the  Irregu- 
larities found  as  facts,  except  as  to  pro- 
ceedings since  June  16,  1903,  as  to  which 
latter  there  can  be  no  recovery,  because  of 
faUnre  to  show  separate  amount  thereof. 

Tliat  there  is  no  UabUity  as  for  tort 
because  there  was  no  duty  which  could  liave 
been  violated. 

-  (8)  The  facta  do  not  oonstitnte  an  estoppd. 
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or  affocd  a  basis  upon  which  to  predicate 
UabiUty. 

Tbere  waa  Judgmmt  tbr  tbe  deCendant  on 
the  merits,  and  pi^«iit**f  appeals.  There  Is 
DO  real  controrwsy  over  the  tacts  stated  In 
the  petition.  Many  of  them  are  admitted  In 
the  ODBwer,  and  those  not  admitted  were 
proved.  The  questions  for  our  determination 
are  therefore  legal  only,  and  these  we  will 
dlBCusa,  so  fax  as  we  consider  discussion  nec- 
essary, In  the  order  ot  prasentatltm  by  ap- 
pellant's connseL 

Appellant  contends  that  the  contracts  were 
not  originally  Told;  that,  as  to  the  addi- 
tional laterals,  the  court  found  that  a  reso- 
lution of  necessity  was  adopted  October  16, 
1903,  and  notice  given  to  contractors,  in- 
viting bids,  and  thereafter  the  letting  of 
the  contract  for  these  laterals  for  $1,838.80 ; 
that  as  to  the  main  eewer  it  was  found  that 
an  attempt  was  made  by  the  city  council 
to  pass  a  resolution  of  necessity  June  15, 
1903,  but  th^e  was  a  failure  to  call  and 
record  the  yeas  and  nays ;  that  at  the  same 
meetlnff  three  lateral  sewers  were  ordered 
for  which  no  resolution  of  necessity  was  ever 
passed,  or  notice  of  intention  to  i>asa  one 
given;  that  snbsequently  notice  to  bidders 
for  the  construction  of  such  main  and  lateral 
sewers  was  published,  but  was  defective  as 
found  in  the  opinion  of  the  Bennett  Case, 
supra;  and  that  the  contract  for  the  main 
aod  lateral  sewers  first  ordered  was  let  to 
Shepherd  &  Hanrahan  for  the  gross  sum  of 
$18,192.66.  And,  based  on  the  above  facts, 
ai^lant  says  that  the  preliminary  proceed- 
ings by  the  dty  council  were  sufficient  to 
confer  Jurisdiction  to  execute  the  contract 
noder  the  special  assessment  statute.  Ap- 
pellant says  that  any  holding  to  the  contrary 
In  'Bennett  v.  City  of  Bmmetsburg,  supra,  has 
been  overruled  In  later  decisions  by  this 
court,  and  that,  in  any  event,  the  decision  In 
the  Bennett  Case  is  not  controlling  here. 
Appellant  further  contends  that  the  facta 
create  an  estoppel  against  the  right  of  the 
dty  to  dispute  the  validity  of  the  contract; 
'that  they  were  not  ultra  vires,  but  were 
wltMn  the  powers  granted  to  the  city,  and 
hi  thedr  execution  the  city  was  exercising 
its  business  powers  as  distinguished  from 
SOvemmentBl  power,  and  that  In  rapect  to 
Ub  buslttess  power  a  munldpallty  la  snhject 
to  the  Bune  appllcaCUm  of  the  doctrine  of 
estoppel  u  an  individual  or  corporation; 
Qiat  by  reason  of  the  fticts  the  dty  oondo- 
stvdy  ratified  the  contracts  for  sewer  con- 
struction, and  waived  the  right  to  object 
thereto;  that  the  facts  show  a  clear  case 
<rf  compromise,  accord,  and  satisfaction  as 
blndliig  upon  the  dtj  as  would  have  been  the 
ease  If  it  were  an  Individual  or  private  cor- 
poration, and  appellant  aUo  says  there  was 
an  election  of  ramedleo  on  the  part  ct  the 
dlTi  whi(A  now  couelodes  it 

[1]  At  the  tbreahold  of  the  several  jixatfo- 


sitions  lies  the  queatioit  <tf  the  power  of  the 
dty  to  enter  Into  contracts  of  this  kind.  If 
It  had  tlie  power  to  constroct  sewers  and 
to  ocmtract  therefor,  irregularities  in  the 
ezerdae  of  such  power  will  not  in  this  case 
relieve  the  city  from  liability.  Had  the 
city  such  power?  Section  695  of  the  Code 
makes  cities  and  towns  bodies  corporate, 
and  gives  them  general  power  to  contract 
and  be  contracted  with,  and  to  sue  and  be 
sued,  and  to  exercise  tiie  inherent  and  Im- 
plied powers  of  sndi  corporations.  This  is 
a  general  grant  of  power,  and  our  attentlcm 
has  not  been  called  to,  nor  have  we  been 
able  to  find,  any  statute  with  reference  to 
the  letting  of  contracts  for  public  Improve- 
ments to  be  paid  for  special  assessment 
of  the  cost  thereof  to  property  benefited, 
which  In  terms  or  by  necessary  Implication 
limits  the  power  conferred  in  the  general 
grant  prior  to  the  enactment  of  the  special 
assessment  statute^  Sections  791,  794,  796, 
810,  817,  and  819  of  the  Code  give  dUes 
the  power  to  construct  sewers  and  to  assess 
the  cost  thereof  upon  the  property  benefited, 
or  to  pay  such  cost  from  a  sewer  district  or 
from  the  general  fund,  as  the  dty  may  elect 
It  Is  apparent  therefore,  that  cities  are  au- 
thorized by  the  statute  Itself  to  make  con- 
tracts for  the  construction  of  sewers,  where 
the  cost  thereof  is  to  be  paid  from  a  general 
fund  and  not  from  spedal  assessments,  and 
the  contracts  thus  authorized  must,  we  think, 
relate  to  the  business  powers  of  the  city  as 
distinguished  from  Its  governmental  powers. 
It  seems  to  be  correctly  held  generally  that 
a  dty  has  two  classes  of  powers,  which  have 
been  stated  as  follows:  "A  city  has  two 
classes  of  power— the  one  legislative,  public, 
governmental,  In  the  exercise  of  which  it  is 
the  sovereignty  and  governs  Its  people ;  the 
other,  proprietary,  quasi  private,  conferred 
upon  it  not  for  the  purpose  of  governing  its 
people,  but  for  the  private  advantage  of  the 
inhabitants  of  the  city  Itself  as  a  l^nl  per- 
sonality. In  the  exercise  of  the  powers  of 
the  former  class,  it  is  governed  by  the  rule 
here  Invoked.  In  their  exerdse  it  is  mllng 
Its  people,  and  is  bound  to  transmit  Its  pow- 
ers of  government  to  its  aoccessive  sets  of 
officers  unimpaired.  But  in  the  exwclse  of 
the  pow«B  of  th«  latter  dass,  it  Is  ctsitrolled 
no  sndi  ml^  because  It  is  acting  and  con- 
tracting for  the  private  benefit  of  Itself  and 
inhabitants,  and  It  may  exerdse  the  business 
powers  conf^red  upon  It  in  the  same  way, 
and  in  thdr  exerdse  it  is  to  be  governed  by 
the  same  mlee  that  govern  a  private  Individ- 
ual or  corporatlcm."  Illinois  Trust  ft  Sav- 
ings Bank  V.  City  of  Arkansas,  76  Fed.  721, 
22  a  O.  A.  171,  84  L.  R.  A.  61B;  Southern 
BeU  TeleEdione  Company  v.  Olty  of  Uobile 
(a  0.)  162  FbH  S2S;  City  of  Winona  v. 
Botnt,  169  Fed.  822,»iaaA.S63,23L. 
B.  A.  (N.  S.)  204.  The  dual  character  of 
mnnldpal  corporations  has  already  been  dls- 
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tioctly  recognized  this  court,  and  we  bave 
In  effect,  at  least,  directly  adopted  the  mle 
stated  In  tbe  oQotation  from  tbe  Illinois  Sav- 
ings Bank  Case.  State  t.  Barker,  116  Iowa, 
06t89N.  W.  204,B7L.R.A.244,93AnL 
St  Rep.  222,  and  cases  there  cited.  But  tbe 
last-cited  case  does  not  stand  alone  among 
our  decisions  as  a  recognition  of  the  ral& 

[2]  In  Marion  Waterworks  Oa  City  o* 
Marlon,  121  Iowa,  821,  96  N,  W.  883.  the  ac- 
tion was  to  recover  for  hydrant  rentals  In 
accordance  with  the  terms  of  a  contract, 
which,  before  being  folly  performed,  was 
wholly  void,  because  the  question  as  to 
whether  or  not  It  should  be  entered  into  was 
not  submitted  to  the  vote  of  the  people  as 
required  by  law.  We  held  there,  as  we  do 
here,  that  the  city  had  the  power  to  make 
the  contract,  and  held  that,  having  such 
power,  though  It  was  defectively  exercised, 
the  city  was  liable  for  benefits  received. 

[3]  And  In  many  other  cases  we  have  rec- 
ognized and  enforced  the  rule  by  holding 
tliat  corporations  of  this  kind  cannot  escape 
liability  on  a  plea  of  ultra  vires,  where  the 
contract  has  been  fully  performed,  and  the 
defendant  corporation  has  received  the  ben- 
efit thereof.  Kagy  v.  Ind.  Dlst,  117  Iowa, 
694,  89  N.  W.  972 ;  City  of  Ida  Grove  v.  Ida 
Grove  Armory  Company,  146  Iowa,  690,  125 
N.  W.  867 ;  Thompson  v.  Lambert,  44  Iowa, 
248;  McPherson  v.  Foster,  43  Iowa,  48,  22 
Am.  Rep.  215.  Whatever  may  have  been  the 
rights  of  property  owners  who  were  spedally 
assessed  for  this  improvement,  we  think  It 
clear  that  the  city  should  be  held  to  the 
same  buslnera  Integrity  that  the  law  requires 
of  any  other  corporation,  or  of  an  individual, 
and  that  the  rules  of  estoppel  and  waiver 
shonld  be  applied  to  their  business  dealings 
as  completely  and  as  effectively  as  to  other 
business  transactions.  There  Is,  in  our  opin- 
ion, no  legal  reason,  and  there  certainly  is 
no  moral  one,  whereby  a  municipal  corpora- 
tion should  be  permitted  to  reap  tbe  benefit 
of  a  fully  completed  contract  and  escape  lia- 
bility therefor  under  the  plea  or  ultra  vires, 
where  the  power  exists  to  contract,  but  the 
same  has  been  oerclsed  in  a  negligent  man- 
ner and  even  so  irregularly  as  to  release 
noncotttractlng  parties  from  liability.  That 
a  city  may  be  estopped  nnd»  such  circum- 
stances is  well-settled  by  our  own  dedsfama 
See  cases  dted  above  and  Turner  t.  Gruzen, 
70  Iowa.  202,  30  N.  W.  483;  Spencer  r.  An- 
iflrews,  82  Iowa,  14.  47  N.  W.  lOOT,  12  L.  R. 
A.  115 ;  Duetzmann  t.  Kuntze,  147  Iowa,  158, 
12S  N.  W.  lOOT;  Bellows  t.  Dlst  Twp^  70 
Iowa,  820,  SO  N.  W.  682;  Soofleld  A  Cavln 
T.  Ooundl  KuJIb,  6S  Iowa,  696i  28  N.  W.  20l 

[4]  Under  the  tacts  and  the  authorities 
already  cited,  there  was  a  comiriete  ratifica- 
tion of  tbe  conlxacts  for  sewer  ccnstmction, 
and  a  waiver  of  the  right  to  object  thoeto. 

[I]  Fortiwrmor^  it  Is  conduslTely  shown 
that  there  was  a  compromise  and  an  accord 


and  satisfaction,  and  this  was  as  bindliw  on 
the  defendant  city  as  would  have  been  the 
ease  had  plaintiff  beoi  dealing  with  a  private 
corporation  or  IndivldnaL  CoUins  v.  Welsh, 
68  Iowa,  72,  12  N.  W.  121.  48  Am.  Bep.  lU ; 
Allen  T.  CecTo  Grade  County,  34  Iowa,  54; 
Grimes  v.  HamUbm.  87  Iowa,  290;  lUlls 
County  v.  B.  &  M.  B.  B.  Co..  47  Iowa,  W. 
The  city  having  become  bound  by  the  sewer 
ccmtracta^  as  herein  Indicated,  the  plaintiff 
was  entitled  to  judgment  for  the  unpaid  bal- 
ance due  on  the  contracts  being  the  amount 
of  the  unpaid  and  unwaived  certificates  of 
special  assessmrat  In  plaintiff's  hands.  Sco- 
fleld  &  Cavln  v.  City  of  Council  Bluffs,  supra ; 
Ft  Dodge  B.  L.  4  P.  Co.  V,  City  of  Ft 
Dodge,  115  Iowa,  673,  80  N.  W.  7. 

[I,  7]  Appellee's  contention  that  than  was 
an  adjudication  in  the  Bennett  Case  that 
binds  the  plaintiff  In  this  case  cannot  be  sus- 
tained. No  question  between  the  city  and  its 
codefendants  was  raised  or  determined  in 
that  case.  The  holding  there  was  simply 
that  tbe  cost  of  the  sewer  could  not  be  taxed 
against  the  property  of  this  plaintiffs  in  that 
case.  It  la  doubtful  even  if  such  determina- 
tion would  be  an  adjudication  in  favor  of 
other  property  owners  against  the  enforce- 
ment of  the  special  assessments.  It  certain- 
ly conid  not  be  conclusive  In  their  favor,  un- 
less the  facts  were  substanttally  alike,  and 
even  then  it  has  been  held  that  a  Judgment 
for  the  property  owner  against  the  validity 
of  an  assessment  Is  not  In  ran,  and  there- 
fore not  conclusive  in  another  action  against 
the  city  In  which  the  validity  of  the  same 
assessment  roll  is  involved.  Trimmer  v. 
City  of  Rochester,  180  N.  Y.  401,  29  N.  E. 
746;  Tifft  V.  aty  of  Buffalo,  164  N.  T.  605. 
58  N.  B.  1008.  As  we  have  already  said,  the 
fact  that  property  may  not  be  liable  to  a 
special  assessment  does  not  necessarily  de- 
termine the  liability  of  the  city  for  a  com- 
pleted and  retained  improvement  The  very 
fact  that  the  property  is  not  so  liable  cre- 
ates liability  on  the  part  of  the  dty;  and, 
if  the  dty  Is  estopped  by  Its  acts  to  plead 
ultra  vires  as  to  an  executed  contract,  it 
is  clear  that  It  cannot  claim  that  a  Judgment 
In  favor  of  the  property  omux  Is  also  a 
Judgment  In  Its  ftivor.  The  autlioritlea  re- 
lied upon  by  the  anidlee  do  not  annomice 
such  a  doctrine  and  are  not  determinative 
of  the  question.  Here,  the  dty  Joined  with 
Oie  othet  defendants  In  the  Bennett  Case 
In  reslstbig  the  plaintiff's  datm,  and  plead- 
ed, am<Hig  ottier  th&igs,  that  a  Judgment 
sustaining  Bennett's  dalm  would  render  It 
liable;  hence  there  was  no  Issue  between 
tbe  dty  and  Its  codefoidants  In  that  case 
that  adjudtcated  tbe  present  contzoversy. 

Borne  other  points  are  argued  1^  both  the 
appellant  and  the  an>elle^  but,  aa  tbe  prop- 
o8lti<nu  alraady  discussed  reach  aod  dispose 
of  the  substantial  merits  of  the  caae^  we 
need  go  no  further. 
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For  tbe  nuxmB  pointed  out,  tlie  Jnd9> 
meat  of  the  district  court  la  rev^wd,  and 
tbe  cause  is  remanded  for  a  judgmoit  In 
harmony  with  tbla  opinion. 

Berersed  and  remanded. 


JEWELL  T.  N'UBN  et  aL 
(Supreme  Court  of  Iowa.   Not.  16.  1912.) 

1.  BiriLDiNO  jtfND  Loan  Associatioks  <]  10*) 
— Lies  on  Stock. 

In  the  absence  of  any  statutory  proviaion 
therefor,  a  building  and  loan  association  had 
no  other  lien  or  claim  on  a  shareholder's  stock 
than  that  given  by  Its  articles  of  incorporation. 

(fid.  Note.— For  other  cases,  see  Building  and 
Lmu  Associations,  CmL  Dig.  |  20;  Dec  Dig. 

2.  buildxno  and  loan  associatioks  (|  16*) 
— "Othxr  Indebtedness  fbou  Seabehold- 
EB*' — Lmu  or  Stock — DBFAj-CATion  or  Or- 

.  FICEB. 

A  provision  of  the  articles  of  incorporation 
that  a  bailding  and  loan  aasodation  shall  have 
a  lien  opon  the  shares  of  each  shareholder  for 
any  snm  due  it  for  subscription,  money  loaned, 
or  any  "other  indebtedness  due  from  the  share- 
holder* did  not  give  a  lien  for  the  amoont  of 
defalcation  upon  stoclc  held  by  a  defaulting 
officer ;  the  phrase  qooted  liavii^  reference  only 
to  indebtedness  as  a  sbareholder. 

{Ed.  Note— For  other  cases,  see  Building  and 
Lo^^jCssodationa,  Gent  Dig.  |  20;  Dec.  Dig. 

&  Building  and  Loan  Associations  (I  IS*) 
— ^AbtiCub  or  IHOOBPOBATXON— Tbansfxb 
or  Stock — FBiourr  or  Gunc— "DxBia" 
Under  a  provision  of  the  articles  of  incor- 
poration of  a  building  and  loan  association  that 
"no  stock  shall  be  transferred  unless  all  debts 
due  the  association  are  first  paid,"  tbe  associa- 
ttoa  did  not,  as  against  a  transferee  of  stock 
from  a  shareholder,  have  a  prior  claim  for  un- 
liquidated damages  ariidng  from  snch  share- 
holder's dedication  while  an  officer  of  the  a»- 
sociation;  tbe  term  "ddjts"  in  this  connection 
not  including  onliqoidated  claims  by  way  of 
damages  Cor  a  tort 

[Ed.  Mote.— Fw  otlier  case^  see  Building  and 
Loan  AssodatiwM^  Gent  Dig.  S  20;  Dec  IHg. 
I  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1864-1886;  toL  S,  p.  762&] 

Appeal  from  District  Court,  Black  Hawk 
Conntj-;  P.  C.  Piatt,  Judge. 

Action  in  equity  to  establish  and  foreclose 
a  lien  on  20  shares  of  the  capital  stock  of 
tbe  defendant  Building,  Loan  &  Savings  As- 
sociation transferred  by  G.  H.  Boehmler, 
now  deceased,  to  the  plaintiff  as  security  for 
Indebtedness  evidenced  by  a  promissory  note. 
Tbe  Building,  Loan  &  Savings  Association, 
by  cross-petition,  interposed  a  claim  on  the 
stock  in  the  nature  of  a  lien  under  provisions 
of  Its  artldes  of  Incorporation  for  Indebted- 
ness of  decedent  to  it  There  was  a  decree 
for  the  plalntur,  establishing  bis  lien  as  prior 
to  any  lien  or  claim  of  the  defendant  associa- 
tion, and  tbe  association  ai^>eal&  Affirmed. 

WllUam  H.  Herner,  fit  Cedar  Falls,  and 
Mullan  *  Pldratt,  of  Watnloo,  for  appel- 
lant Alfftd  Qmndr,  of  Los  Angeles,  CaL, 
and  H.  B.  Boies,  of  Waterloo,  for  appeUe& 


AlcGLAIN.  G.  J.  In  July.  IW  one  G.  H. 
Boehmler  was  the  owner  of  20  shares  of  the 
stock  of  the  d^endant  associatlmi  which 
would  be  of  the  par  valne  of  $100  each  when 
fully  matured,  and  on  that  date  he  borrowed 
of  tbe  plaintiff  $2,000.  for  which  ha  gave 
bis  promissory  note  and  pledged  as  collateral 
security  for  the  payment  thereof  his  certifi- 
cate represNitlng  the  said  shares.  For  many 
years  Boehmler  had  been  the  secretary  of 
the  association,  and  had  been  unlawfully 
appropriating  and  converting  to  bis  own  nse 
the  moneys  of  the  association  paid  In  by  Its 
members,  and  at  the  date  of  pledging  his 
certificate  of  stock  he  was  indebted  for  mon- 
ey thus  misappropriated  to  the  extent  of 
more  than  $4,000.  His  misappropriation  of 
money  continued  nntil  his  death  In  1907, 
when  he  was  indebted  to  tbe  association  on 
that  account  to  the  extent  of  nearly  $8,000, 
and  be  was  then  still  Indebted  to  the  plain- 
tiff on  his  promissory  note  for  the  $2,000 
borrowed  by  him  In  1906,  as  above  stated. 
At  the  time  of  Boehmler's  death,  all  dues 
and  assessments  necessary  to  mature  the  20 
shares  .of  8to<^  and  make  them  of  the  pald- 
np  valne  of  $2,000  had  been  paid  except 
the  sum  of  $40  which  was  tendered  by 
the  plaintiff  to  the  defendant  association. 
Soon  after  the  death  of  Boehmler.  plaintiff 
notified  the  association  of  the  assignment  of 
the  stock  to  him,  and  requested  its  transfer 
on  the  association's  books,  whlcb  request  was 
refused  on  the  ground  that  It  had  been  dis- 
covered after  the  death  of  Boehmler  that  he 
was  indebted  to  tbe  association  in  a  larger 
amount  on  account  of  misappropriations  of 
its  funds.  During  Us  term  of  office  Boehm- 
ler had  from  time  to  time,  as  required  by  the 
articles  of  the  association,  given  bonds,  all 
of  which  had  been  satisfied  and  released  by 
the  officers  of  the  association  on  settlements 
with  the  sureties  under  which  about  $2,700 
bad  been  recovered  on  Boehmler's  total  in- 
debtedness. The  paragraph  of  the  defend- 
ant's article  of  Incorporation  under  wbldi  It 
now  claims  a  Um  on  the  shares  of  stock  for 
Boehmler's  indebtedness  to  it  for  moneys 
misappropriated  la  as  follows:  "Art  XV. 
Liens.  This  association  shall  have  a  lien 
upon  tbe  shares  of  each  shareholder,  for  any 
stun  due  it  from  said  shareholders,  either  on 
accoudt  of  the  sabscriptton  to  its  stocks,  or 
for  money  loaned  by  the  association  to  said 
shareholder  or  for  any  other  indebtedness 
due  from  the  shareholder  and  no  stock  shall 
be  transferred  unless  all  debts  due  tbe  as- 
sociation are  first  paid,  except  tiiat  in  the 
sale  of  property  upon  wblch  the  association 
has  a  mortgage,  the  stock  may  be  transferred 
to  a  purdiaser,  provided  that  there  are  no 
other  dalma  due  the  association."  The  trial 
court  mied  that,  as  against  plaintiff's  hold- 
ing Boehmler's  shares  of  stock  as  security, 
the  defendant  association  had  no  Hen  for  the 
sum  of  money  owed  to  it  by  Boehmler  on 
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account  of  tils  ^teftUcatlon  as  an  ofllcer,  and. 
If  tbl8  holding  la  snatatned,  we  ahall  hare 
no  occasion  to  conalder  qneatlons  of  estoppel 
-and  laches  which  an  argued  by  connael  on 

either  side. 

[1]  1.  In  the  ahaoue  of  any  statntory  pro- 
vision on  tbe  subject,  Uie  defendant  assoda- 
tlon  had  no  other  lien  or  claim  on  the  shares 
of  stock  assigned  by  Boehmler  to  plaintiff 
bv<nid  that  given  by  the  paragraph  of  its 
articles  above  quoted.  Faimers*  ft  Mer- 
-cbants*  Bank  of  lineviUe  v.  Waason,  48 
Iowa,  836,  SO  Am.  B^  898. 

[2]  And  the  <dalm  of  the  a8SOClatlo&  must 
be  predicated  either  upon  the  provision  giv- 
ing It  a  lien  upon  the  shares  of  the  stock- 
holder for  Indebtedness  due  from  such  stock- 
holder or  the  provision  that  no  stock  shall 
be  transferred  unless  all  debts  due  the  asso- 
ciation are  flrst  paid.  In  the  connection  In 
which  the  words  "other  indebtedness  due 
from  the  shareholder"  are  used,  it  Is  plain 
that  such  words  refer  to  indebtedness  of 
the  shareholder  to  the  association  on  account 
of  his  relations  to  the  association  as  such 
shareholder.  These  general  words  follow 
others  which  plainly  refer  to  obligations  of 
the  shareholder  on  account  of  his  stock, 
either  by  way  of  subscription  thereto  or  for 
money  loaned  on  the  security  thereof,  and 
we  would  not  be  Justified  under  the  language 
employed  In  holding  that  it  was  Intended  to 
create  a  lien  In  favor  of  the  association 
against  the  stock  of  a  shareholder  for  obll- 
Ipitions  having  no  relation  to  his  connection 
with  the  association  as  such  shareholder.  It 
would  hardly  be  contended  that  If,  as  an  In- 
dependent transaction,  the  association  had 
sold  a  piece  of  property  owned  by  It  to 
Boehmler,  the  Indebtedness  of  Boehmler  to 
the  association  for  a  portion  of  the  purchase 
price  would  entitle  the  association  to  a  lien 
against  Boehmler's  stock  In  the  hands  of 
plaintiff.  The  relation  of  Boehmler  to  the 
association,  as  an  officer,  was  wholly  inde- 
pendent of  bis  relations  to  it  as  a  share- 
holder. The  articles  provided  spedflcally  for 
bonds  to  be  given  by  the  officers  of  the  as- 
sociation, and  it  is  not  to  be  inferred,  as 
against  the  express  language  employed  with 
reference  to  liens,  that  the  association  was 
attempting  In  the  article  above  quoted  to 
preserve  a  lien  on  the  shares  belonging  to 
officers  or  obligations  of  such  officers  to  It. 

The  cases  relied  upon  for  appellant  in  this 
connection  seem  not  to  be  In  point.  In  Sproul 
V.  Standard  Plate  Glass  Co.,  201  Pa.  103,  50 
Atl.  1003,  and  National  Bank  v.  Rochester 
Tumbler  C3o.,  172  Pa.  614,  33  Atl.  748,  it  was 
held  that  the  transferee  for  security  of 
shares  of  stock  in  a  corporation  took  sub- 
ject to  Indebtedness  of  the  shareholder  to 
the  corporation  for  embezzlement  of  funds; 
but  that  holding  was  predicated  on  a  stat* 
ute  providing  that  "no  certificate  of  stock 
shall  be  transferred  so  long  as  the  holder 


thereof  is  Indebted  to  the  company"  FlAln- 
ly  this  statutory  provision  covered  every 
kind  and  character  of  Intebtediwn,  and  is 
broader  In  its  terms  than  the  pro-^slon  of 
the  defmdants  artldea  of  Incorporation 
which  gives  a  lien  for  other  ind^tedneu  doe 
from  the  shareholder;  the  term  "diandioldeE" 
evidoitly  being  used  to  descrOn  «  member 
of  the  aasociatlon  who  holds  shaxea  of  sto^ 
therein  as  a  basis  ot  sudi  memberahlpk 

[9]  2.  The  other  provision  of  nrtlde 
above  quoted  that  "no  8to<^  shall  be  tnns- 
f  erred  unless  the  debts  due  the  oasoctatlon 
are  flrst  paid"  evidently  relateo  to  and  pro* 
vldes  for  the  satlsfoctlon  of  debts  an  distinct 
from  unliquidated  dalma  by  way  of  damages 
for  a  tort  It  Is  true  that  an  obligation  to 
pay  damages  for  a  tort  may  In  some  cases 
be  sued  upon  in  an  action  eoc  contractu,  but 
It  does  not  constitute  a  debt  within  tte  ptvp- 
er  meaning  of  that  term.  "A  debt  In  a  legal 
sense  looks  to  contract  relations,  expressed 
or  implied."  White  v.  Green,  ICS  Iowa,  176, 
74  N.  W.  928.  In  construing  the  term  **debt** 
used  in  statutory  provisions  relating  to  the 
liability  of  stockholders  for  debto  of  the 
corporation,  it  seems  to  havO  been  usnally 
held  that  an  unliquidated  dalm  for  damages 
for  a  tort  is  not  covered.  DooUttle  v.  Marsh, 
11  Neb.  MS,  9  N.  W.  64;  Gable  v.  McCnne, 
26  Mo.  871,  72  Am.  Dec  214;  Esmond  v. 
Bullard,  16  Hun,  65.  In  general  the  term 
"debt"  Is  applied  to  a  sum  of  money  due 
under  certain  and  express  agreement,  while 
"liability"  may  include  obligations  arising 
under  a  contract  or  In  consequence  of  a  tort. 
Detroit  Post  &  Tribune  Co.  v.  Beilly,  46 
Mich.  4S9,  9  N.  W.  492;  Hill  v.  Bowman.  35 
Mich.  191;  8  American  &  SkigUsh  Eac  (2d 
Ed.)  986. 

We  reach  the  conclnslon  that  the  liability 
of  Boehmler  for  misappropriation  of  funds 
was  not  a  debt  due  by  him  to  the  association 
as  to  which  the  association  had  priority  of 
claim  over  the  rights  of  plaintiff,  as  trans- 
feree of  this  stock.  Notice  of  transfer  and 
of  plaintiff's  rights  under  it  were  given  to 
the  defendant  association  before  the  associa- 
tion bad  In  any  manner  converted  its  claim 
into  a  demand  for  liquidated  damage  for  any 
specific  sum  of  money. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 


STATB  V.  JOHNSON  et  aL 
(Supreme  Court  of  Iowa.   Nov.  19,  1912.) 

IHTOXICATINO  LIQUOBS  (S  2S0*) — CONDKICNA- 

TioN  or  LiqiroB — Jubt  Question. 

Where  the  evidence  in  a  proceeding  to  con- 
demn and  destroy  a  barrel  of  beer  tended  to 
show  tbat  defendants  ran  a  restaurant  and 
erocery,  residine  in  the  building,  and  that  the 
liqnor  seized  belonged  to  them  and  was  kept  In 
the  grocery  store,  it  made  out  a  prima  fade 
case,  under  Code,  l|  2418-241fL  2427;  and  the 
(luestlon  whether  the  evidoiee  showed  the  liquor 
was  owned  and  kept  for  defendants*  personal 
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on  was  for  tiw-JviT,  tmA  it  wu  error  to  takt 
the  case  from  toe  jury  and  dlicbarge  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Intozicatinx 
Liquors,  Cent  Dig.  Si  386-388 ;  Dec.  Die.  ) 
250.*J 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

In  proceedings  Instituted  before  a  Justice 
of  the  peace  of  Folk  county  for  the  con- 
demnation and  destruction  of  a  barrel  of 
beer,  alleged  to  hare  been  kept  by  defendants 
for  sale  in  Tlolatkm  of  law,  tbe  Justice  or- 
-dered  that  said  property  be  condemned  and 
destroyed.  On  appeal  to  the  district  court, 
the  case  was  taken  from  the  Jury  after  tbe 
introduction  of  the  evidence,  and  tbe  defend- 
ants were  dlsdiarged;  the  sheriff  being  or- 
dered to  retnm  the  llQuor  seized  to  tlie  de- 
fendants. From  this  order^  the  plalntlir  ap- 
peals.  Beversed. 

George  Cossoo,  Atty.  Gen.,  and  Jolm 
Fletcber,  AssL  JMj.  Gen.,  tat  ttie  State. 

PER  CURIAM.  The  evidence  received  for 
the  state  tended  to  show  tliat  defendants 
were  running  a  restaurant  and  grocery  store, 
residing  in  the  same  building,  and  that  tbe 
llqaor  seized  was  the  proi>erty  of  defendants 
and  kept  in  the  grocery  store.  By  Code,  i 
:!427,  it  Is  provided  that  "the  finding  of  In- 
toxicating liQuors  In  the  possession  Of  one 
not  legally  authorized  to  sell  or  use  the  same, 
except  In  a  private  dwelling  house  which 
does  not  include  or  is  not  used  In  connection 
with  a  tavern,  public  eating  house,  restau- 
rant, grocery  or  other  place  of  public  re- 
sort, or  the  flndlng  of  the  same  In  unusual 
quantities  In  a  private  dwelling  house  or  its 
dependencies  of  any  person  keeping  a  tavern, 
poUle  eating  bouse,  grocery  or  other  place  of 
pabltc  resort,  shall  be  presumptive  evidence 
that  Bucb  liquors  are  kept  for  illegal  sale." 
By  Code,  H  2418-2416,  It  Is  provided  that  in- 
toxicating liquor  kept  for  Illegal  sale  may. 
In  a  proper  proceeding,  be  seized,  condemned, 
and  destroyed. 

The  evidence,  therefore,  made  out  a  prima 
fiide  case  for  the  condemnation  of  the  liq- 
uor selaed,  and  the  question  of  fact,  as  to 
wbethw  the  evidence  tending  to  show  that 
ib»  liquor  was  owned  and  k^t  fbr  the  per- 
sonal use  of  di^!en^nta  was  sattl<d«it  to  over- 
come tba  prima  fftcle  case  made  out  for  the 
Emseeiitlon,  was  for  the  Jury.  The  ruling 
■of  the  courts  taking  tbe  eaae  ftom  the  Jury, 
was  tluwefora  erroneous  aa  a  matter  of  law. 
In  denying  to  the  eirtdoice  for  the  prosecu- 
tion the  presumptive  fbroa  glvoi  to  it  by  the 
itatutew  Although  we  find  that  tbe  court 
wred,  as  a  matter  of  law.  In  its  ruling  tak- 
big  the  case  from  the  Jury,  we  have  no 
aatborlty  to  reverse  the  Judgment  on  that 
gnnmd.  Harln^  pointed  out  the  error  com- 
mitted by  the  lower  court,  vre  have  perform- 
ed tbe  fnnction  delegated  to  us  on  appeal 


by  the  state  in  a  criminal  case.  Bee  Ood^  i 
5468. 

The  decision  of  the  lower  court,  discharg- 
ing the  defendants  and  exonerating  their 
bond,  and  directing  the  return  of  the  liquor 
seized  to  the  defendants,  is  affirmed;  but  the 
ruling  of  the  court  directing  a  verdlcfc  for 
the  defendants  la  reversed. 


UNTERHARNSCHEIDT  v.  MISSOURI 

STATB  LIFE  INS.  CO. 
(Sapreme  Court  of  Iowa.   Nov.  18,  1912.) 

1.  iNsnsANca  a  187*)— PaxHiinc— Patkeht 

BT  Note. 

Tbe  delivery  of  a  promissory  note  to  an 
insurance  company  by  an  applicant  for  insur- 
ance was  not  insufficient  as  payment  of  the  first 
premium  merely  because  it  was  made  payable 
to  the  maker's  order  and  not  indorsed,  since 
such  8  note,  althooKh  not  negotiable  under 
Code  Supp.  1907,  |  3060— al84,  providing  that 
a  note  drawn  to  the  maker's  order  is  not  com- 
plete mitil  indorsed  by  him,  la  rafoiceable  1^  a 
purchaser  or  assignee. 

[Ed.  Note.— For  other  oaaw,  see  Insnrance, 
Cent.  Dig.  H  231-245;  Dee.  Dig.  |  187.*] 

2.  INSUBAHCS  a  137*)— PBEiamc— Pathent 

BT  NOTB. 

Under  an  insurance  application  which  pro- 
vided that  the  policy  should  not  take  effect  an- 
less  the  premium  was  paid,  payment  of  the  pre- 
mium in  cash  could  be  waived  and  a  promissory 
note  or  other  evidence  of  indebtedness  accepted 
in  lieu  thereof. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  IS  231-245 ;  Dec.  Dig.  5  137.*] 

3.  INSUBAKCB  {{  66S*>— Aonons  on  Pouciks 

— QUBSTIONB  FOB  JDBT. 

Id  an  action  on  an  insnrance  policy  It  was 
a  question  for  tbe  jury  whether  promissory 
notes  for  the  amount  of  the  first  premium  were 
given  and  accepted  in  payment  of  snch  pre* 
miuni. 

[Ed.  Note.— For  otlier  eases,  see  Insurance, 
Cent  Dig.  H  1656,  1732-1770;  Dec.  Dig.  I 

668.*] 

4.  Inbubancb  (I  666*)— Actions  on  Poucxbb 

— BVIDBNCB— WEIOHT  ANO  SuFFICIENOT. 

In  an  action  on  an  Insurance  policy,  where 
it  was  dalmed  that  promissory  notes  were  giv- 
en and  received  as  paymoit  tn  tbe  first  premi- 
am,  evidence  keld  to  support  a  finding  tliat  tlie 

premium  was  paid. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ii  1655,  1707-1728;  Dec.  Dig.  f 
665.*] 

5.  InauBANCB  ft  137*)— Application  — Con- 
BTBucnoN— Payment  of  Pbehiuh. 

In  an  application  for  Insurance,  the  ques- 
tion whether  the  premium  for  the  flrst  year  had 
been  paid  in  advance  was  answered,  "No :  'cash 
|5.  Note  or  notes  $30.70  due  July  17,  1910." 
Held,  that  this  did  not  show  conclusively  that 
the  premium  bad  not  been  paid,  but  was  open 
to  the  construction  that,  whue  not  fully  paid  in 
cash,  it  had  been  paid. 

[Ed,  Note.->For  other  cases,  see  Insurance, 
Cent  Dig.  t§  231-245 ;  Dec.  Dig.  S  137.*] 

6.  IKSUBANOB  (i   136*)- CoNTBACT— When 
Complete. 

PlalntlfTa  hneband  allied  for  life  insur- 
ance, the  application  providing  that  the  policy 
should  not  take  effect  unless  the  premium  was 
paid  and  the  policy  delivered  to  the  insured 
during  his  lifetime  and  good  health,  and  that 
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thp  company  mlriit  fix  tbe  date  when  the  first 
poller  year  stiomd  end  and  on  the  same  date 
paid  the  premium  for  one  year.  The  applica- 
tion was  accepted,  the  policy  executed,  regiBter- 
ed  with  the  state  inBurance  department,  and 
mailed  to  the  company's  agent,  accompanied  by 
a  "form  letter"  instructing  him  not  to  make 
delivery  unless  settlement  had  been  received  and 
the  applicant  was  in  good  healtii.  The  policy 
fixed  July  8tb  as  the  date  from  which  premi- 
urns  were  to  be  computed,  and  was  received  at 
tbe  agent's  office  not  later  than  July  20th,  but 
was  not  delivered  because  the  agent  was  absent 
from  his  office  and  did  not  return  until  August 
7th,  prior  to  which  date  plaintiff's  hosband  died 
of  a  sickness  dating  from  July  23d.  Held  that, 
when  the  policy  was  executed  and  mailed  to 
the  agent,  there  being  nothing  further  for  tbe 
parties  to  do,  it  became  a  binding  and  enforce- 
able contract,  notwithstanding  the  instructions 
contained  in  the  form  letter,  since  it  could  not 
have  been  understood  that  tney  were  to  be  ob- 
served where  the  conditions  referred  to  had 
been  complied  with  in  advance,  and  hence  the 
company  was  liable. 

[Ed.  Note^For  other  cases,  see  Insorsnce, 
Gent.  Dig..f|  219-280;  Dec  Dig.  |  m*} 

7.  Insubance  (I  373*)— AonoHS— Dbbbnbxs— 
Condition  or  HbaIiIH  of  Ihsubid  when 
Policy  wjls  Issued. 

Where,  by  reason  of  payment  of  the  pre- 
mium in  advance,  a  policy  of  insurance  was  is- 
saed  and  delivered  when  mailed  by  the  com- 
pany to  its  agent,  and  insured  had  previously 
submitted  to  a  satisfactory  medical  examina- 
tion, the  oonditlon  of  Insnred's  health  at  that 
time  was  not  open  to  eonsideratlcm  in  an  action 
on  the  policy  where  fraud  was  not  pleaded  or 
proved,  In  view  of  Code,  i  1812,  providing  that, 
where  an  applicant  for  insurance  submits  to  a 
medical  examination  by  the  company's  physi- 
cian and  is  pronounced  a  fit  subject  of  insur- 
ance, tbe  company,  in  the  absence  of  fraud, 
shall  be  estopped  to  plead  that  the  insured  per- 
son was  not  in  tbe  condition  of  health  reqai  [red 
by  the  policy  at  the  time  of  the  issuance  or 
deliveiT  Uiereof. 

[Ed.  Note.— For  other  cases,  aee  Insurance, 
Cent.  Dig.  I  947;  Dec  Dig.  S  373.*] 

8.  Appeal  and  Ebsor  (J  1058*)  —  Error  — 
Cure. 

The  exclusion  of  testimony  is  not  error 
where  it  ia  afterwards  admitted. 

[Ed.  Noter— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4195,  4200-1204,  4206; 
Dec.  I)ig.  I  1058.*] 

9.  WiTNKBBKS  (i  211*)— Privileged  Commun- 
ications—Testihont  OP  Phtsician. 

In  an  action  on  an  insurance  policy,  it  waa 
not  error  to  exclude  the  testimon;  of  Insured's 
attending  physician  as  to  his  last  sickness  up- 
on tbe  statutory  objection  being  made  thereto. 

[Ed.  Note, — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  768.  773;  Dec.  Dig.  |  211.»J 

Appeal  from  District  Court,  Woodbury 
County;  David  Mould,  Judge. 

AdtloD  at  law  upon  a  policy  of  life  In- 
surance.  Trial  to  Jury,  verdict  and  Judg- 
ment for  plaintiff,  and  defendant  a^eala. 
Affirmed. 

C.  B.  Jones,  of  Sioux  City,  for  appellant 
fi*  a  Oill,  of  Sioux  City,  and  Robert  B.  Pike, 
of  WUtlnff,  for  apptilee. 

WEAVER,  J.  Tbe  policy  in  suit  is  alleg- 
ed to  have  been  issued  by  the  defendant  ufi- 
on  the  life  of  plaintiff's  busband,  who,  it  is 
claimed,  died  while  the  insurance  so  pro- 


vided was  still  in  force  and  effect  The 
defenses  relied  upon  as  stated  in  appellant's 
brief  are:  (1)  Tbat  the  premium  on  said 
policy  was  never  paid,  and  therefore  the 
contract  of  insurance  never  became  of  any 
binding  force  or  effect;  and  (2)  that  tbere 
was  never  any  sufficient  delivery  of  the  poli- 
cy. The  testimony  In  the  case  is  quite  brief 
and  to  a  considerable  extent  undisputed.  Of 
the  facts  admitted  or  of  which  there  is  some 
support  in  the  record,  the  following  are  most 
material:  On  June  17,  1910.  Louis  Unter- 
bamscbeldt  residing  at  Sioux  City,  Iowa, 
made  and  delivered  to  W.  C.  KInzer,  resi- 
dent agent  for  the  defendant  at  that  place, 
an  application  for  Insurance  in  that  com- 
pany to  tbe  amount  of  $1,000,  which  ap- 
plication was  soon  thereafter  forwarded  to 
tbe  defendant  at  its  home  office.  It  was 
also  accompanied  by  a  physician's  report 
of  tbe  medical  examination  of  the  applicant 
showing  him  then  to  be  in  good  health.  Ttala 
application,  as  executed  by  tbe  applicant 
shows  bis  agreement  to  pay  a  yearly  pre- 
mium of  $68.63  In  semiannual  installments. 
Among  the  questions  answered  in  the  ap- 
plication was  tbe  following:  "(10)  Has  tbe 
premium  for  tbe  first  policy  year  been  paid 
in  advance?  A.  No;  (a)  cash  $6;  (b)  note  or 
notes  $30.70  due  July  17,  1910."  Certain 
agreements  were  also  embodied  in  the  ap- 
plication, among  wblcb  was  tbe  following: 
*'(7)  Tbat  .the  insurance  hereby  applied  for 
shall  not  take  effect  unlw  the  premlam  Is 
paid  and  tbe  policy  delivered  to  and  ac- 
cepted by  me  during  my  lifetime  and  good 
beoltb,  and  that  then  the  first  policy  year 
shall  end  on  such  date  as  may  be  fixed  by 
the  company  In  the  policy."*  At  tbe  time  of 
makliw  the  application,  tbe  applicant  paid 
tbe  agent  $6  in  money  and  made  and  deliv- 
ered to  him  two  notes  ta  follows:  "$33.68. 
Sioux  City,  la.,  June  17,  1910,  Ninety  days 
after  date,  for  value  received,  I  promise  to 
pay  to  tbe  order  of  myself  thirty-three  & 
68/100  dollars,  at  Sioux  City,  Iowa,  with  In- 
terest at  tbe  rate  of  6  per  ceat  per  urnom 
from  date.  Louis  UnterhamBcb^t"  "$S0.- 
00.  Sioux  City,  la^  June  17,  1910.  Thirty 
days  after  date,  for  value  received,  I  prom* 
Ise  to  pay  to  the  ae6et  of  myself  thirty  & 
no/100  dollars,  at  Sioux  City,  Iowa,  wltb 
interest  at  the  rate  of  six  per  cent  per  an- 
num from  dat&  Lonis  Unterbamscfaeidt" 
For  the  payment  thus  made  <w  provided  for, 
tbe  agent  then  and  tbere  gave  to  the  ap- 
plicant a  receipt  In  these  words:  "Missouri 
State  Iif«  Insurance  Company  of  St  Louis. 
Amount  xeoelved  in  cash,  $6.00.  Dated  at 
Sionx  City,  Iowa,  this  17th  day  of  June, 
1910.  Received  of  Louis  Unterhamscheldt, 
the  sum  of  $6.00  cash,  dcdlars,  and  2  notes 
for  $30.00  &  $33.00,  dollars  for  (Insert  one, 
two,  or  three)  the  first  annual  premium  re- 
quired on  an  ai^llcation  for  $1,0(X).00  Insur- 
ance on  the  life  of  Louis  Unterbamsdieldt, 
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herein  named  the  applicant,  in  the  Missouri 
State  Life  Insurance  Company  of  St.  Lonls, 
subject  to  tbe  terms  and  conditions  of  said 
application.  In  case  tbe  application  Is  not 
approved  by  the  home  oEBce,  the  amount 
first  named  herein,  together  with  notes,  if 
any,  shall  be  promptly  returned.  [Signed] 
W.  a  Klnzer.  Gen.  Agent." 

The  application  was  approved  by  the  com- 
pany. A  policy  snch  as  was  contemplated 
in  the  application  was  Issued  July  8,  1910, 
and  registered  on  the  following  day  In  the 
insurance  department  of  the  state  of  Mis- 
souri. It  was  then  mailed  to  the  agent, 
Kinzer,  tm  delivery  to  tbe  insnred.  Ac- 
companying this  policy  was  a  letter  or  form 
of  iDstmcUoDB  to  the  agent  not  to  make  the 
delivery  "imleBS  settlement  has  been  receiv- 
ed and  applicant  in  good  health."  The  let- 
ter bears  date  July  10,  1910,  but  it  was  not 
registered.  Kinzer  appears  to  have  left 
Sioux  City  on  July  15,  1910,  and  did  not  re- 
tarn  until  August  7,  1910.  He  1^  no  one 
in  charge  of  bis  business  while  absent  from 
the  dtr,  and  tiie  letter  Indcaing  the  policy, 
which  In  due  course  of  mall  would  reach 
there  not  later  than  July  20,  1910.  was  de- 
livered at  his  office  remaining  there  unopen- 
ed tmtil  his  return  as  above  indicated.  Tbe 
insured  died  August  2, 1910.  Concerning  tbe 
date  when  he  was  attacked  by  the  fatal  ill- 
ness, there  was  no  medical  or  expert  testi- 
mtmy.  Tbe  evidence  was  such,  however,  as 
to  indicate  that,  while  he  was  not  feeling  en- 
tirely well  on  July  19th  and  some  days  there- 
after, be  exhibited  no  indications  of  serious 
ailment  or  dls^tse  untli  July  23d,  prior  to 
which  time  he  was  about  his  home  assist- 
ing In  some  degree  with  tbe  work  of  the 
family.  Concerning  what  occurred  between 
the  applicant  and  the  agent  at  the  time  tbe 
application  was  made  and  tbe  money  and 
notes  delivered  to  the  agent,  there  is  a  dis- 
pute between  the  agent  and  tbe  plaintiff  who 
was  present  on  that  occasion.  According 
to  plaintiff's  Btor}-,  the  agent,  on  receiving 
tbe  money  and  notes,  told  ber  husband  that 
be  was  Insured  from  that  time  forward,  and 
that,  if  be  died  that  night,  tbe  Insurance 
would  be  paid.  The  agent  swears,  how- 
ever, that  lie  did  not  make  the  statement, 
bnt  on  the  contrary  told  the  husband  that 
the  policy  would  not  be  delivered  until  tbe 
note  was  paid.  On  this  point  tbe  court  in- 
structed the  Jury  that,  if  they  found  de- 
fendant's claim  in  this  respect  to  be  true 
that  tbe  policy  was  to  be  withheld  and  not 
delivered  until  the  first  note  was  paid,  then 
there  was  no  sufficient  delivery  of  tbe  policy, 
and  plalntUf  could  not  recover ;  bat  on  the 
other  hand  that,  If  the  notes  and  cash  were 
received  and  accepted  as  payment  of  the  first 
year's  premium,  such  payment  would  be  suf- 
ficient to  satisfy  tbe  requirement  of  the 
policy  In  that  respect.  The  defendant  plead- 
ed a  tender  and  offer  to  return  the  money 
and  notes  taken  for  tbe  premium,  bnt  the 


record  contains  no  evidence  of  the  alleged 
fact  onl^  It  is  to  be  found  In  a  letter 
written  by  the  defendant  company  to  plain- 
tiff's counsel  denying  liability  on  the  policy 
and  saying:  "The  money  and  notes  are  held 
by  the  company  and  will  be  turned  over  to 
tbe  executor  or  administrator  of  Louis  Un- 
terhamscbeidt"  The  foregoing  suffldently 
states  the  case  for  a  consideration  of  the 
legal  propwltions  ai^ed  by  connseL 

[1]  1.  Tbe  first  pt^t  made  in  the  brief  Is 
that  the  notes  glren  by  UnfcOThamsdiddt  to 
bis  own  order  and  not  being  indorsed  by  him 
were  of  no  legal  force  or  validity  and  could 
not  therefore  operate  as  paymott  It  Is  true 
that  these  notes  until  Indorsed  are  not  ne- 
gotiable under  our  statute  (Code  Supp.  i 
3060— al84)  but  it  does  not  follow  that  such 
notes,  payable  to  ttu  maker's  own  order  and 
transfernd  by  blm  to  another  for  a  valua- 
ble consideration,  are  void  or  unenforceable. 
It  Is  not  an  Infrequent  practice  for  a  per- 
son to  necute  a  promissory  note  or  bill  of 
exchange  payaUe  to  his  own  ordtt  (Daniels 
on  Negotiable  Inst  |  27;  Culbertson  v.  Nel- 
son, 03  Iowa,  U7,  61  N.  W.  864.  27  L.  B.  A. 
222,  57  Am.  SL  Rep.  266),  and  In  the  ab- 
sence of  statutory  restrictions  such  Instru- 
ments are  enforceable  In  the  hands  of  a 
purchaser  or  assignee  (Miller  v.  Weeks.  22 
Pa.  S9).  It  has  also  been  held  that  a  holder 
to  whom  a  promissory  note  payable  to  order 
baa  been  transferred  by  delivery  obtains 
title  thereto  and  may  compel  tbe  necessary 
indorsement  by  the  transferror  (Swenson  v. 
Stoltz,  36  Wash.  318,  78  Pac.  099,  2  Ann. 
Cas.  504),  and  we  can  see  no  reason  why 
this  rule  does  not  apply  as  well  to  the  case 
where  the  maker  undertakes  to  pay  to  his 
own  order.  The  objection  of  tbe  appellant 
to  the  sufficiency  of  the  notes  must  be  over- 
ruled. 

2.  It  is  next  argued  that  tbe  delivery  of 
the  policy  to  the  company's  agent  is  not  a 
delivery  to  tbe  Insured  person.  It  is  quite 
obvious  that  this  may  or  may  not  be  true 
according  to  the  circumstances  under  which 
the  policy  is  placed  in  the  agent's  bands. 
If  tbe  premium  Is  paid  when  the  application 
is  presented,  and  snch  application  la  approv- 
ed and  policy  executed  as  of  that  date,  and 
nothing  remains  but  to  deliver  tbe  paper  to 
the  insured,  it  may  well  be  held  that  the 
sending  of  It  to  the  agent  to  be  by  him  given 
over  to  such  Insured  person  constitutes  a 
sufficient  delivery  In  law.  To  say  the  least, 
tbe  neglect  or  omission  of  the  agent  under 
such  circumstances  to  perform  the  manual 
act  of  placing  the  policy  in  the  hands  of  the 
Insured  will  not  serve  to  suspend  or  post- 
pone the  obligation  of  the  company  upon  Its 
contract  In  other  words,  drilvery  In  law  Is 
not  necessarily  manual  delivery.  Davenport 
V.  Insurance  Co.,  17  Iowa,  2S2;  Lightbody  v. 
Insurance  Oo.,  23  Wend.  (N.  Y.)  18;  Blancb- 
ard  V.  Waite,  28  Me.  51,  48  Am.  Dec.  474: 
Warren  v.  Insurance  Co..  16  Me.  439,  33 
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Am.  Dec.  674;  Cooper  r.  Life  Ins.  Co., 
7  Ner.  116,  8  Am.  Rep.  705;  Stephenson  t. 
Allison,  165  Ala.  238,  61  Soutb.  622,  138  Am. 
St  Rep.  26;  Klmbro  v.  Insurance  Co.,  134 
Iowa,  84,  108  N.  W.  1026,  12  L.  R,  A.  (N.  S.) 
421;  Kllborn  t.  Insurance  Co.,  99  Minn.  176. 
108  N.  W.  861;  Tonge  t.  Insurance  Co.  (C. 
C.)  30  Fed.  902;  N.  T.  Life  Ins.  Co.  t.  Bab- 
cock,  104  Ga.  67.  30  S.  R  273,  42  U  R.  A. 
88,  69  Am.  St.  Rep.  134;  Fried  v.  Ins.  Co., 
50  N.  Y.  243;  N.  T.  Life  Ins.  Co.  v.  Pike,  Bl 
Colo.  238,  117  Pac.  899;  Frauds  v.  Insurance 
Co.,  55  Or.  280,  106  Pac.  323.  These  and 
many  other  cases  emphasize  the  proposition 
that  legal  delivery  is  very  freqaently  accom- 
plished without  an  actual  transfer  of  man- 
ual possession. 

[2-4]  3.  It  is  further  said  that,  under  the 
conditions  of  the  application,  the  insurance 
was  not  to  take  effect  until  the  first  install- 
ment of  premium  should  have  been  paid  and 
the  policy  delivered  while  the  Insured  was 
in  good  health,  and  that  this  fact  Is  negativ- 
ed by  the  record.  Whether  payment  was 
made  is  a  question  of  fact  upon  which  the 
Jury  has  found  against  the  defendant,  and 
the  finding  is  not  without  support  in  the 
evidence.  That  payment  in  cash  may  be 
waived  and  a  promissory  note  or  other  evi- 
dence of  indebtedness  may  be  accepted  in 
lieu  thereof  without  violating  the  contract 
of  insurance  has  been  held  so  frequently  that 
it  would  be  an  unnecessary  waste  of  time  to 
array  the  authorities,  but  many  of  the  prec- 
edents already  cited,  as  well  as  of  those 
hereinafter  referred  to,  are  directly  in  point. 
There  is  no  claim  that  the  agent  exceeded 
his  authorl^  in  taking  the  notes.  The  blank 
forms  of  ai^licatlon,  notes,  and  receipt  were 
prepared  and  furnished  by  the  company, 
and  filled  out  and  prepared  for  signature  by 
the  company's  ag^t  The  receipt  is  the 
receipt  of  the  company  which  acknowledges 
liavlng  received  $5  cash  and  $63  in  notes  for 
the  first  annual  premium.  The  evidence  of 
the  wife  of  the  insured,  who  was  preset 
when  the  notes  were  made,  supports  the 
theory  that  they  were  given  and  received  in 
payment  of  the  premium. 

[B]  Nor  is  the  Jury's  finding  in  this  re- 
spect conclusively  negatived  by  the  answer 
found  in  the  application  to  the  question 
whether  the  premium  had  been  paid  in  ad- 
vance. On  the  face  of  it  the  answer  is  some- 
what ambiguous  but  not  inexplicable.  Fol- 
lowing the  printed  question  is  the  word  "No," 
immediately  followed  by  the  words,  "(a) 
Cash  $5 ;  Cb)  notes  $30.70,"  etc.  This  state- 
ment, taken  as  a  whole,  may  fairly  be  con- 
sidered as  a  somewbat  awkward  statement 
or  representation  to  the  company  that  the 
payment  bad  not  been  made  wholly  in  cash 
but  partly  in  cash  and  partly  in  notes  as 
there  indicated.  The  company  was  in  no 
way  deceived  or  misled  by  the  statement  for 
it  received  the  notes  and  retained  them. 

[I]  We  have  therefore  the  following  con- 
ceded or  established  fticts  which  mast  be 


t)orne  In  mind  In  dealing  with  the  remain- 
ing points  made  by  the  appellant:  First.  On 
June  17,  1910,  the  deceased  made  Ills  appli- 
cation to  the  appellant's  duly  authorized 
agent  for  insurance.  Second.  On  the  same 
day  he  paid  the  premium  on  such  Insurance 
for  one  year.  Third.  On  July  8,  1910,  tlie 
appellant  accepted  the  application  and  exe- 
cuted the  policy,  and  on  the  same  day  sent 
it  to  the  state  insurance  department  for 
registration  as  one  of  Its  risks  to  be  pro- 
tected by  the  deposit  of  securities.  Fourth. 
Not  later  than  July  19,  1910,  the  ptrficy  was 
forwarded  to  the  agent  who  procured  the 
risk  for  delivery  to  the  insured  and  arrived 
at  Sioux  City  not  later  than  July  20,  1910. 
Fifth.  The  agent  had  left  his  office  on  July 
16,  1010,  with  no  person  In  charge  of  his 
business,  and  did  not  return  until  August  7, 
1910,  and  because  thereof  the  policy  remain- 
ed sealed  In  its  envelope  until  the  date  last 
named.  Sixth.  At  the  time  of  the  return  of 
the  agent,  the  insured  person  was  dead,  hav- 
ing  died  August  2,  1910,  of  a  sickness  dating 
from  July  23,  1910. 

It  is  true  that  appellant  disputes  some  of 
the  statements  here  recited,  and  especially 
the  date  given  for  the  inception  of  the  fatal 
illness  of  the  insured,  but  we  think  the  rec- 
ord does  not  bear  out  their  contention. 
There  was  no  medical  or  expert  testimony 
whatever  as  to  the  nature  of  the  illness  or 
of  its  origin  or  duration.  The  wife  expresses 
the  opinion  or  conclusion  that  he  died  of 
pneumonia  or  typhoid  pneumonia.  She  says 
he  was  not  feeling  well  for  several  days  aft- 
er about  July  16,  1910.  According  to  her 
story,  however,  he  first  manifested  illness 
requiring  attention  on  the  23d  day  of  that 
month,  or  at  any  rate  not  earlier  than  the 
21st  It  is  a  furtber  material  consideration 
that  the  insurance  which  the  company  un- 
dertook to  provide  was  to  be  treated  as  term 
insurance  for  the  first  year,  and  to  be  there- 
after continued  as  endowment  insurance- 
maturing  In  20  years,  and,  as  will  be  seen 
by  the  provision  hereinbefore  quoted  from 
the  application,  the  company  reserved  the 
right  to  fix  the  date  "on  which  the  first  poli- 
cy year  shall  end."  Acting  upon  this  ap- 
plication, defendant  made  Its  policy  to  bear 
date  July  8,  1910,  and  provided  for  premi- 
ums in  semiannual  installments  computed 
from  the  same  date.  The  endowment  period 
was  also  fixed  or  designated  as  terminating 
on  the  corresponding  day  of  the  month  of 
the  year  of  maturity. 

We  come,  then,  to  the  inquiry  whether, 
under  such  a  record,  a  finding  that  the  poli- 
cy was  delivered  to  the  insured  In  his  llf^ 
time  can  be  sustained.  As  already  noted, 
ddlvery  does  not  always  mean  change  of 
manual  possession.  This  rule  has  been  fre- 
quently applied  in  cases  like  the  one  now  at 
bar.  For  instance,  in  N.  Y.  Life  v.  Babcock, 
104  Ga.  67,  30  S.  EL  273,  42  L.  R.  A.  88,  60 
Am.  St.  R^.  134,  a  party  applied  for  life- 
insurance  and,  aa  In  this  case,  paid  the  pre- 


Digitized  by 


Google 


loira) 


UKTERHAKNSCHEIDT  T.  MISS0T7BI  STATE  LIFB  1MB.  00. 


mlnm  In  adTanoe^  reeelTlng  a  receipt  tliere- 
for.  By  the  terms  ot  the  axq^Ucatlon  and  re- 
ceipt. It  was  provided  tbat  no  UabUlty  ahoold 
be  Inctmred  by  the  compuiy  n&tU  the  pre* 
,  mlam  was  paid  and  the  policy  delivered  to 
the  Insured  whUe  living  and  in  good  health. 
The  application  was  approved,  the  policy 
Issued  and  mailed  to  the  company's  local 
■gent,  who  held  it  three  days  wUhont  at- 
tempting to  deliver  it  On  the  t2iird  day  the 
Insured  person  was  killed,  and  a  frl^d  of 
the  tftmUy,  by  trUA  or  misrepresentation, 
got  possession  ot  the  policy  and  gave  it  to 
tbe  widow  who  brought  salt  thereon.  The 
court,  conceding  that  plaintiff  could  obtain 
no  advantage  through  the  act  of  her  friend 
hi  getting  possession  of  the  policy,  htfd,  nev- 
ertheless, that,  Independent  ot  such  act,  a 
soffldent  delivery  had  been  shown.  It  says : 
"The  controlltaig  qoestton,  then,  on  the  sub- 
ject of  delivery  is  not  who  has  the  actual 
possession  but  who  has  tbe  rl|^t  ot  posses* 
slon.  Applying  these  principles  to  the  facts 
before  tis,  we  think  the  delivery  ot  the  policy 
in  question  to  the  applicant  had.  in  contem- 
platl<m  of  law,  been  effected  before  his  death. 
Vbm  bts  an^icatton  was  accepted  at  the 
home  oflBce  in  New  Tork,  and  a  policy  Issued 
thereon  was  idaced  in  the  malls  for  the  sole 
purpose  of  ultimately  reaching  his  hands, 
the  company  parted  with  its  possenion  and 
control  of  the  paper.  The  intention  to  de- 
liver was  complete.  The  premium  mon^ 
whlcb  It  had  held  up  to  that  time  upon  a 
conditional  trust  Uien  became  its  absolute 
properly.  It  would  have  he&a  guilty  of  no 
breach  ot  trust  in  aiqjn^niatlng  the  fund 
to  its  own  use,  For  this  xolvllege  thus  ac- 
quired there  must  have  beax  a  corresponding 
benefit  accruing  to  the  original  owner  of 
the  fund,  and  what  he  acquired  in  Ilea  ot 
his  money  was  an  insurance  upon  his  life 
and  a  rl^t  to  the  policy  which  evldoiced  a 
consummation  of  the  contract  If  the  deliv- 
ery was  not  complete  when  the  policy  was 
mailed,  it  certainly  became  so  when  It 
readied  tbe  hands  ot  the  local  agmt  diir> 
iag  tbe  lifetime  nt  the  applicant  and  while 
he  was  In  good  bealttu  Construing  tiie  act  ot 
the  company  in  transmitting  the  policy  to 
the  agoit  In  the  light  of  the  contract,  it 
necessarily  follows^  In  the  absaue  ot  prottf 
to  the  eontnry,  tliat  the  agent  received  the 
polii7  ciharged  with  no  oth»  duty  except  to 
band  it  anoondiilaDally  to  tiia  applicant 
If  tblft  be  true^  the  posse^ra  ot  the  agent 
was  the  possession  of  the  applicant,  and 
while  In  Uie  hands  of  tiie  agent  it  was  sim- 
ply held  by  him  on  deposit  or  in  trust  for  its 
real  ownw.  This  owner  had  a  light  to  de> 
mand  possession  of  it  Upon  refusal  he 
could  hare  recovered  It  In  an  action  in  tro- 
vtx.  Cowedlng  this  right,  we  do  hot  see 
how  deatli  can  rob  the  beneficiary  of  her 
rights  nnder  tbe  cmtract" 

In  May  on  Insurance  (Sd  Ed.)  |  SS^  the 
author  says  tha^  while  the  act  of  the  com- 
pany In  sending  a  policy  to  Its  agent  to  be 


given  to  the  Insured  upon  payment  of  the 
premium  does  not  amount  to  a  delivery  un- 
til such  paymmt  is  made,  yet;  where  the- 
appllcant  has  done  everyOiing  that  is  re- 
quired of  him  under  his  contract;  the  policy 
Is  held  merely  as  a  deposit  tbr  his  benefit 
It  is  said  on  b^alf  of  aiv^ant  that  the- 
policy  was  not  sent  to  the  agent  In  this  case 
to  be  delivered  nnconditlonally,  but  to  be 
delivered  only  upon  condition  of  payment 
ot  the  premium  and  the  good  health  of  the 
applicant  and  the  giving  by  him  of  a  pre- 
sarlbed  receipt  for  the  policy.  The  letter 
acconqianylng  the  policy  is  apparently  a 
"form  letter"  prepared  for  use  In  sending 
out  polities  to  agents  tor  delivery  to  appli- 
cants, and  contains  general  cautionary  in- 
structions. It  must  we  think,  be  taken,  as- 
understood  by  both  company  and  agent  that 
such  instructions  were  to  be  observed  and 
the  policy  withheld  from  delivery  only  where 
tbe  conditions  referred  to  had  not  beea  com- 
idled  with  In  advance.  But  the  company 
could  not  by  sudi  instructions  add  az^tbing 
to  tbe  obligation  of  tte  applicant  or  to  the 
conditions  of  the  contract  It  had  already 
received  payment  of  the  premium  in  cash 
and  notes.  The  giving  of  a  written  receipt 
ft>r  tlie  polity  was  no  part  of  the'  contract 
The  applicant  having  submitted  to  a  medi- 
cal examination  by- tbe  company's  examiner 
whose  report  it  approved,  his  good  health 
at  that  time  is  to  be  assumed.  There  Is 
nothing  to  rebut  the  jffesumptltHi  tiiat  such 
state  of  health  continued  at  tbe  time  die  poli- 
cy was  executed  and  at  the  date  it  was  sent 
to  the  agent  See  Insurance  Co.  v.  Altschul- 
er,  56  Neb.  841.  75  N.  W.  862.  In  other  wOrds, 
the  applicant  had  complied  with  all  the  re- 
qulrmnents  ot  the  contract  on  his  part  and 
was  entitled  to  receive  the  poUcj.  He  was 
not  responsible  for  the  voluntary  absence  of 
the  agent  and  his  rights  camiot  be  abridged 
or  lost  the  failure  of  the  agent  to  per- 
form his  duty  in  the  premises, 

In  rrled  T.  Insurance  Co.,  60  N.  T.  248,  » 
pers(m  applied  to  the  agent  ot  a  Lraidon 
company  tor  insurance  upon  his  lite  and  paid- 
the  premlnm  wltb  the  understanding  that 
bis  Insurance  began  at  once,  bat  subject  to 
rejection  the  company.  The  policy  was 
Issufld  and  salt  to  the  agent  whose  Instruc- 
tions were  not  to  d^ver  any  policy  if  any 
unfavorable  change  had  taken  place  In  the 
health  of  the  Insured.  Tbe  agent,  claiming 
that  such  change  had  taken  place,  refused 
to  deliver  the  policy,  and  the  insured  soon- 
thereafter  died.  The  cour^  holding  it  im- 
material  whether  the  action  be  treated  as 
b^big  brought  upon  the  policy  or  upon  the 
contract  independent  of  the  policy,  say  of 
tbe  effect  Claimed  by  the  company  or  Its 
instmctloiis  given  its  i^ent:  "The  alleged 
instructions  could  have  no  such  ^ect  upon 
the  contract  Th^  could  not  alter  or  quali- 
fy the  terms  of  the  contract  to  the  prejudlce- 
of  the  plaintiff." 

In  EUbom  V.  Insurance  Go.,  99  Minn.  176; 
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108  N.  W.  861,  the  applicant,  as  In  this  case, 
gave  bis  note  for  the  first  premium.  The 
application  was  accepted  and  the  policy  is- 
sued  and  mailed  to  the  agents  on  December 
23.  1004.  On  the  following  day,  while  the 
policy  was  still  in  the  course  of  transmission 
through  the  malls,  the  applicant  was  killed. 
The  policy  reached  the  handa  of  the  agents 
two  days  later,  and  tbey.  having  learned  of 
the  applicant's  death,  returned  the  paper  to 
the  company.  The  notes  given  by  the  de- 
ceased were  marked  "void"  and  returned  to 
the  widow  who  refused  to  receive  them.  The 
<!ompany*s  defense  to  an  action  brought  to 
recover  the  insurance  was  that  the  premium 
had  not  been  paid  and  the  policy  had  never 
been  delivered.  Overruling  both  propositions, 
the  court  holds  that  the  giving  of  the  notes 
under  the  circumstances,  which  are  not  in 
this  respect  materially  unlike  those  in  the 
iveaent  case,  operated  as  a  payment  of  the 
premlnm,  oiul  of  the  alleged  want  of  d^very 
It  adds:  "It  is  very  well  settled  that,  where 
nothing  remains  to  be  done  by  the  insured, 
tiie  mailing  of  the  policy  duly  executed  to 
the  insured  or  to  the  agent  of  tiie  company 
for  delivery  constitntes  a  delivery.  •  *  * 
The  con&act  Is  complete  when  the  applica- 
tion is  accepted  and  the  acceptance  slgnlfled 
by  mailing  the  policy." 

The  case  of  Francis  v.  Insurance  Co.,  56 
Or.  280,  106  Pac.  828,  InvcdveB  drcnmstances 
somewhat  like  those  In  the  Kllbom  Case, 
with  tbe  additional  fact  that  the  application 
contained  a  provision  whereby  the  insorance 
waa  not  to  take  effect  until  tbe  premium  had 
been  paid  in  tbe  lifetime  and  good  health  of 
tbe  applicant  A  policy  was  issued  and  for- 
warded to  tbe  agents,  but  before  it  was  de- 
livered Into  the  pMsession  of  tbe  applicant 
he  died,  and  the  policy  was  returned  to  tbe 
home  office.  The  trial  coort  having  found 
for  the  defendant,  the  Judgment  was  revers- 
ed on  appeal;  the  court  approving  and  ap- 
plying the  rule  of  the  Kllhorn  Case  and  other 
similar  precedents.  Tbe  opinion  restates  the 
rule  as  follows :  "Where  a  company  receives 
an  application  for  insurance,  acts  upon  it, 
signs  and  seals  a  policy  complete  in  form, 
and  forwards  It  to  Its  agent  for  delivery, 
the  policy  is  deemed  to  have  been  Issued 
from  the  date  of  Its  deposit  in  the  malls." 
Upon  the  same  general  subject  the  Indiana 
court  has  said:  "When  the  company  exe- 
cuted and  issued  a  policy  in  conformity  with 
the  application,  the  contract  of  insurance 
was  then  complete,  as  it  thereby  accepted 
the  offer  or  application  of  tbe  insured."  N. 
Y.  Ins.  Co.  V.  Greenlee,  42  Ind.  App.  82,  84 
N.  E.  1101. 

In  Insurance  Co.  v.  Pike,  61  Colo.  238,  117 
Pac.  890,  the  Colorado  court  deals  with  a 
case  having  significant  likeness  to  the  one 
at  bar  in  several  respects.  There  the  appli- 
cation provided  that  the  insurance  should 
not  take  eflfect  unless  tbe  policy  was  deliver- 
ed to  the  insured  in  his  lifetime  and  in 


good  health,  and  a  note  was  given  for  the 
first  premium.  The  application  was  approv- 
ed and  the  policy  executed,  but,  owing  to 
some  disagreement  between  the  company  and 
Its  agent,  it  was  not  at  once  sent  out  It  ■ 
was  Anally  sent  to  the  company's  Denver 
agency,  which  sent  it  to  a  bank  at  the  resi- 
dence of  the  Insured  to  be  delivered  wbeA 
the  premium  note  was  paid.  Shortly  after, 
and  witb  tbe  matter  of  tbe  policy  stUl  in 
this  position,  the  insured  died.  Action  was 
brought  to  recover  the  insurance,  and  defense 
was  made  on  the  ground  that  no  contract 
was  ever  in  fact  consummated,  that  the  pre- 
mium had  never  been  paid,  nor  the  policy 
delivered.  The  plea  was  held  to  be  unavail- 
ing. The  court  says,  among  other  things, 
that  the  mailing  of  the  policy  from  the  home 
office  "constituted  a  delivery  thereof"  and 
that  tbe  Instructions  to  tbe  bank  not  to  de- 
liver to  the  Insured  until  the  note  was  paid 
"could  not  affect  the  contract  already  made." 
Many  other  precedents  might  be  here  quoted 
to  the  same  general  ^ect,  but  we  think  it 
unnecessary  to  prolong  tbls  opinion  for  that 
purpose.  As  bearing  upon  this,  as  well  as 
upon  othtt  points  in  tbls  case,  see  Mulligan 
T.  Insurance  Co.,  148  111.  App.  516;  Ininir- 
ance  Co.  t.  Davis,  141  Ky.  858,  1S2  S.  W. 
410;  Mutual  T.  Farmer,  66  Ark.  581. 47  S.  W. 
850;  Insurance  Cq.  t.  Altscbuler,  66  Neb. 
341.  75  N.  W.  862;  Life  Ins.  Go.  t.  Moore^ 
117  Ky.  631,  79  S.  W.  219. 

The  rules  of  law  thus  affirmed  may  be 
applied  to  the  case  before  us  wltboot  tbe 
slightest  injustice  to  tbe  insurer.  Acting 
upon  its  reserved  right  to  fix  the  date  of  tbe 
risk  which  it  nndratook  to  assume,  it  named 
July  8, 1910.  It  demjanded  and  received  jire- 
mlum  for  the  initial  year  beginning  upon 
that  date,  and  computed  future  accming  pre- 
miums therefrom.  Whm  tbe  policy  bad  been 
executed  In  conformity  witb  the  offor  of  the 
applicant,  tbe  minds  of  the  parties  had  met ; 
and  tbe  premium  being  paid,  and  nothing 
remaining  for  the  applicant  to  do  to  perfect 
the  contract,  the  execution  by  tbe  company 
of  the  written  evidence  of  that  agreement 
and  sending  it,  either  direct  to  the  applicant 
or  to  tbe  local  agent  for  his  use  according 
to  the  usual  course  of  business,  was  all  that 
the  law  or  the  terms  stipulated  in  the  appli- 
cation require  to  make  a  binding  and  en- 
forceable contract  Each  party  had  furnish- 
ed the  agreed  consideration  for  the  under- 
taking of  the  other,  and  each  is  entitled  to 
its  promised  benefits. 

Appellant  cites  the  case  of  Hawley  v.  In- 
surance Co.,  92  Iowa.  693,  61  N.  W.  201,  as 
controlling  tbe  present  issue  In  its  favor,  but 
we  think  It  is  not  In  point  In  that  case  the 
application  waa  made  for  tbe  benefit  of  or 
at  the  request  of  a  third  person  who  held  a 
I>ersonal  claim  against  the  agent  of  tbe  in- 
surance company;  the  plan  being  to  pay  the 
premium  by  an  Indorsement  or  credit  upon 
the  agent's  said  personal  debt   The  policy 
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wu  Issued  and  put  Into  the  hands  of  the 
agent  during  the  lifetime  of  the  applicant 
The  agent  sent  It  to  a  third  person  with 
Instructions  not  to  deliver  It  until  the  prom- 
ised indorsement  was  made  on  his  note. 
Before  that  waa  brought  about,  the  applicant 
died,  and  It  waa  held  by  this  court  that  there 
bad  been  no  delivery  of  the  policy  or  pay- 
ment of  the  premium,  and  the  company  was 
not  liable.  Tbe  simple  statement  of  the  case 
and  the  questions  there  considered  is  a  suf- 
ficient demonstration  that  their  decision  In 
no  manner  controls  the  controversy  we  are 
now  considering. 

[7]  4.  Our  statute  relating  to  life  Insur- 
ance provides  that,  where  an  applicant  sub- 
mits to  medical  examination  by  the  com- 
pany's physician  and  is  pronounced  a  fit  sub- 
ject of  Ihsnrance,  sncb  company,  in  the 
absence  of  fraud,  shall  be  estopped  from 
pleading  that  the  Insured  iwMon  *'wa8  not 
In  the  condition  of  health  required  by  the 
policy  at  tlie  time  of  the  issuance  or  deliv- 
ery thereof."  Code,  |  lfil2.  No  fraud  is 
pteaded,  and  none  Is  shown  In  testimony. 
It  follows  at  necessity  that,  if  we  are  rU^t 
Id  the  oonclnslon  heretofore  expressed  that, 
mdet  the  drcnmstanoes  of  this  case^  the 
Issuance  or  the  delivery  of  the  policy  dates 
tnm  Us  ezecntion  and  mailing,  the  appU- 
eant'a  condition  of  health  at  that  time  is 
not  open  to  question  or  consideration  in  this 
acttoxL 

5.  The  appellant  complains  of  the  court's 
refusal  to  give  certain  requested  Instruc- 
tions to  the  jury.  The  requests  were  most- 
ly  predicated  upon  the  theory  that  the  de- 
ftedant  'was  entitled  to  a  verdict  as  a  mat- 
ter of  law.  The  points  so  made  are  all 
governed  by  the  omcln^ons  we  have  already 
announced  and  require  no  further  discussion. 
There  was  no  error  in  the  ruling. 

(II  Error  Is  also  assigned  on  the  exclusion 
of  testimony  as  to  the  agreraient  or  mtdw- 
standlng  upon  which  the  notes  given  by  the 
Insured  were  d^vered.  It  is  enough  upon 
the  point  so  made  to  say  that  the  testimony 
so  exclnded  was  afterward  admitted  and 
both  parties  gave  to  the  Jury  their  version 
of  the  transaction. 

[t]  The  defendant  Also  ofFered  to  examine 
the  attending  physician  as  to  the  last  sick- 
ness of  the  insured.  This  testimony  was  ex- 
clnded upon  the  statutory  objection  thereto. 
In  this  there  was  no  error. 

There  is  nothing  in  tbe  record  to  Justify 
us  in  ordering  a  new  trial,  and  the  Judgment 
of  the  district  court  Is  affirmed. 


BRIN8MAID     ORDEK  OF  UNITED  COM- 
MERCIAL TRAVELERS  OF  AMERICA. 
(Supreme  Court  of  Iowa.    Nov.  19,  1812.) 

1.  ImUR&WOE  (I  819*)— AOCIDBRT  IllSnBAHOB 

— SuvnonnoT  of  BSvidshoi. 

Evidence;  In  an  action  on  an  accident  in- 
nrance  folU^,  htitd  to  raise  a  fair  conflict  on 


the  question  o(  whether  Insured  came  to  hli 
death  by  drowning  or  from  an  anenriBm  and  a 
rupture  of  an  artery,  and  to  require  the  sub- 
mlBsion  of  die  case  to  the  Jury. 

[Bd.  Note.— For  other  eases,  see  Inanraac^ 
Cent  Dig.  II  2006.  2007;  Dec  Dig.  I  819.*] 

2.  Appeal  and  Ebiob  (|  1003*)  — Scon  or 

Review. 

The  question  of  the  wei|[bt  or  preponder- 
ance of  evidence  cannot  be  reviewed.  . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3^8-8943;  Dee.  Dig.  | 
1003.^3 

Appeal  firom  District  Court,  PoUk  Oounty ; 
Hugh  Brenuan,  Judge. 

This  Is  an  action  at  law  upon  a  certificate 
of  memberdilp  in  the  defendant  assodatioiL 
Tbe  defendant  is  a  mutual  association  and 
purports  to  issue  accident  inBurance  to  its 
members.  Thomas  F.  BrinsmaU  was  one 
of  its  memboB  in  good  standing.  It  Is 
averred  that  he  lost  his  UCe  on  November 
27,  1907,  by  drcwalng  at  Loi«  Beadi,  OaL 
The  drcamstances  of  Us  death  are  made  to 
appear  I^'the  evidence  in  tbe  record.  The 
defmdant  denlef  that  tbe  inaured  met  his 
death  by  drowning,  and  avers  that  such 
death  waa  caused  by  rupture  of  the  large  ar- 
tery near  die  heart,  known  as  the  aorta. 
The  question  was  submitted  by  the  trial  court 
to  the  Jury,  which  found  for  the  plaintiff. 
JucUrment  was  entered  upon  the  verdict,  and 
the  defendant  appeals.  Affirmed. 

Sullivan  &  Sullivan,  of  Des  Moines,  and 
Vorys,  Sater,  Seymour  &  Pease,  of  Calom- 
bus,  Ohio,  for  appellant  Cllntmi  L.  Nourse, 
of  Des  Moines,  for  appellee 

ETANS,  J.  [1]  There  Is  no  controversy  in 
this  case  over  the  fact  of  death.  The  sole  dis- 
pute Is  as  to  the  cause  of  It  It  Is  undlsimted 
that  on  November  27, 1907,  the  insured  went 
bathing  In  the  ocean  at  Long  Beach,  Cal.;  that 
he  was  apparently  well  and  strong  when  he 
entered  the  water;  that  he  In  some  manner 
became  helpless  to  save  himself,  and  that  he 
was  later  taken  from  the  water  either  ac- 
tually dead  or  so  nearly  so  that  all  efforts 
at  resuscitation  failed.  Tbe  Insured  was  44 
years  of  age,  6  feet  1  Inch  tall,  weighed  from 
190  to  200  pounds,  in  ap[>arently  fine  physical 
condition,  all  "muscle  and  bone,"  without 
surplus  tissue.  Eyewitnesses  testified  to  tbe 
circumstances  of  the  allied  drowning.  The 
testimony  on  behalf  of  tbe  plaintiff  traids  to 
show  that  the  tide  was  running  unusually 
high  and  the  breakers  and  the  undertow  were 
untuually  strong.  One  of  tbe  witnesses  who 
first  saw  the  peril  of  the  Insured  and  went 
to  his  assistance  was  Mrs.  Pitcher,  who  tes- 
tified as  follows:  "The  breakers  were  run- 
ning high  that  afternoon.  At  the  farthest 
point  Mr.  Brlnsmaid  went  out,  I  should  say 
It  was  about  six  or  seven  feet  deep.  I  no- 
ticed him  when  he  first  went  out.  The  break- 
ers went  over  him.  When  I  reached  him,  the 
water  was  six  or  seven  feet  deepk  The 
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breaken  wonld  bave  g(me  over  me  If  I  bad 
not  Jumped.  I  had  to  Jump  to  get  over  tbem. 
I  was  a  strong  and  good  swimmer  at  that 
tlm^  accnstomed  to  the  surf.  I  was  three 
or  four  days  getting  over  It  The  tide  was 
very  high  that  aftenuxm."  Cross-examina- 
tion: "I  saw  Hr.  Brlnsmaid  when  he  first 
went  Into  the  water,  and  mj  ere  followed 
him  out  He  went  out  through  the  break- 
ers. I  watched  him  for  five  minutes  or  mora 
until  I  first  noticed  him  acting  queerly.  At 
the  time  he  was  bdng  knocked  down  by  the 
breakws;  he  was  not  undo'  watra-,  of  course, 
for  more  than  a  second  at  a  time.  I  should 
Ba7  that,  If  a  person  gets  knocked  down  once 
b7  the  breakers,  It  would  be  quite  hard  to 
wet  their  feet  again,  and  a  breaker  coming 
In  Would  knock  him  down  again.  It  Is  tot 
liable  to  happoi  to  any  good  swimmer.  Aft- 
er being  struck  by  ttie  first  breaker, 
Brlnsmaid  was  knocked  down  Into  the  watcf . 
He  then  came  up  to  the  surface  and  was 
kno^d  down  again.  ■  Thai  I  did  not  watch 
him  for  a  few  seconds,  and  then  I  saw  hlra 
floaTUng  on  Ms  back.  When  I  got  to  Mm  I 
aeemed  to  tbel  a  shock  go  through  his  body, 
and  ttioufi^t  I  heard  him  groan."  Also:  '*Mr. 
Brlnsmaid  went  out  400  or  500  feet  through 
the  breakers.  The  breakers  were  high  that 
afternoon.  He  went  out  a  conpte  hundred 
feet  farther  than  I  did,  and  I  think  it  would 
be  about  six  or  seven  feet  deep  there.  I  no* 
Heed  him,  and  It  seemed  like  he  was  trying 
to  help  himself  along  and  motioning  with 
his  hands.  I  stood  there  and  watched  him. 
Until  he  turned  over  I  was  not  certain  he 
needed  help."  Other  testimony  along  the 
same  line  we  need  not  repeat  Doctors  were 
called  and  efTorts  at  resuscitation  continued 
for  the  space  of  two  hours.  When  the  body 
was  taken  from  the  water  the  heart  was 
beating,  and  so  continued  for  some  time. 
During  the  efforts  at  resuscitation,  other 
signs  of  life  appeared,  but  the  final  result 
was  failure.  Od  the  face  of  It  this  evidence 
wonld  seem  ample  warrant  to  support  the 
finding  of  the  Jury  that  the  insured  came  to 
his  death  by  drowning.  If  drowned,  there 
Is  no  controTersy  made  but  that  such  drown- 
ing was  accidental  and  within  the  ^erms  of 
the  Insurance  certificate. 

On  behalf  of  defendant  It  was  made  to  ap- 
pear that  an  autopsy  was  held  by  Dr.  Camp- 
bell, assistant  to  the  coroner.  Dr.  Campbell 
testified  that  he  found  an  aneurism  In  a 
branch  of  the  aorta,  and  a  rupture  of  the 
artery  at  such  point  An  aneurism  is  said 
to  be  a  tumor  and  is  the  result  of  disease 
In  the  coats  of  the  artery.  This  rupture 
was  allied  to  be  about  one-half  Inch  by 
three-eighths.  It  is  undisputed  that  if  such 
rupture  bad  occurred  during  the  life  of  tbe 
Insured  It  would  cause  Instantaneous  death. 
No  one  assisted  Dr.  Oampbell  in  the  autop- 
sy, nor  was  any  one  present  except  the  un- 
dertaker. That  a  jury  would  have  been  Justi- 
fied In  finding  such  rupture  to  have  been 


the  cause  of  death,  there  can  be  no  doubt 
But  the  contoitlon  of  the  deteidant  is  that 
there  was  no  fair  conflict  in  the  erldence 
as  to  the  cause  of  death,  and  that  t2ie  trial 
court  should  have  directed  a  wdlct  for  the 
defendant  Ahd  this  Is  the  mly  qoestlon 
b^re  us.  It  is  «iough  to  say  tlut  thsxe 
are  many  facts  teatifled  to  by  wttnosaco  for 
the  plaintiff  which  are  wholly  tnconaistent 
with  the  theory  of  instantaneous  death  as 
a  result  of  tlie  alleged  rupture.  The  truth 
ot  tbe  testimony  to  establish  such  tacts  was, 
of  course,  for  the  Jury.  The  doctors  who 
worked  orer  the  body  In  efforts  at  remucl* 
tatlon  testified  on  behalf  of  tbe  plaintiff. 
Their  opinion  was  that  drowning  was  the 
cause  of  death,  and  the  facts  upon  wbidi 
such  opinions  were  based  were  fully  stated 
in  thdr  testimony.  The  expert  testimony 
to  tbe  contrary,  e»ept  that  of  Dr.  Oam^ieU, 
was  wholly  bypothetlcaL 

[2]  We  cannot  assume  to  welgb  tbe  evi- 
dence in  this  review,  or  to  determiiie  wbwe 
Its  i>n(ponderanoe  lies.  What  la  dear  to  us 
is  that  thw  vna  a  ftilr  conflict  of  evidence 
on  the  pivotal  question,  and  the  trial  court 
could  not  properly  have  directed  a  verdict 
All  the  assignments  of  error  and  argument 
are  directed  to  this  one  proposition. 

Tile  Judgment  of  the  trial  conrt  must  tboe- 
Core  be  affirmed. 


BABBITT  V.  iOOBBIQAN. 
(Supnme  Court  ot  Iowa.   Nov.  19,  1812.) 

1.  ABATOfSKT  AND  BBVXVAL  (|  69*)  —  DEATH 
OF  PABtT. 

An  action  to  enjoin  a  liquor  nuisance,  from 
tbe  very  nature  of  tbe  case,  abates  on  the 
death  of  the  sole  defendant  evm  after  an  ap- 
peal is  perfected. 

[Sd,  Note^For  otlwr  cases,  see  AlMtement 
and  Revival,  Cent  Dig.  ||  849-854;  Dee.  Dig. 
I  69.*] 

2.  Abateueht  and  Bsvivax.  a  69*>— Appkal 

— NoncB. 

In  an  action  to  enjoin  a  liquw  nulaanc^ 
where  plaintiff*!  notice  of  appeal  was  served 
only  on  tbe  defendant,  the  Supreme  Court  can- 
Qot  save  the  action  as  against  tbe  owner  of 
the  premises,  on  its  abatement  pending  tbt  ap- 
peal by  the  death  of  the  defendant 

[Ed.  Note.— For.  other  cases,  see  Abatement 
and  Bevlval,  Gent  Dig.  H  849-^;  Dec.  Dig. 

I  ec.*] 

3.  iNTOXZGATINa  LiQUOBS  ^  263*)— NuiaAKCS 

— Abatbuent. 

Where  the  defendant  In  an  action  to  en- 
join a  liquor  nnlsance  dies  pending  appeal,  the 
action  abates,  and  the  liquor  on  decmdant's 
premises  cannot  be  adjudged  a  nuisance,  since 
there  can  be  no  intent  by  defendant  to  keep 
and  sell  ilanom  in  vitdation  of  law,  whldi  is  a 
necessary  element 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors.  Dec.  Dig.  |  263.*] 

Appeal  from  District  Court  Scott  County ; 
William  Theophllus,  Judg& 

Suit  In  equity  to  enjoin  Hugh  Gorrlgan 
from  maintaining  a  liquor  nuisance.  Cor- 
rlgan  Interposed  a  demurrer  In  the  court  be- 
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low,  which  was  snatalned  From  such  nil- 
Ing  the  plalntur  has  appealed.  Appeal  dis- 
missed. 

George  Oossod,  Atty.  Q&i.,  and  Betty  & 
Betty,  of  Davenport,  for  appellant  Isaac 
Petersberger,  Thaenen  &  Shorey,  and  Henry 
Vollmer,  all  of  Davenport,  for  ai^ellee.  O. 
M.  Waterman,  amicus  curio. 

EVANS.  J.  It  Is  Charged  In  the  petition 
that  Corrtgan  Is  nnlawfully  operating  a  sa- 
loon in  the  ci^  of  Davenport  and  that  be 
there  sells  and  keeps  for  sale  intoxicating 
ilqnors  In  violation  of  law.  The  prayer  of 
the  petition  asks  for  an  injunction,  tem- 
porary and  permanent,  and  for  the  abate- 
ment of  the  nuisance. 

[1]  It  Is  now  made  to  appear  that  after 
the  appeal  was  perfected,  and  on  September 
12. 1912,  Oorrigan  died.  For  this  reason  the 
attorneys  of  record  for  appellee  ask  that  the 
action  be  abated  as  against  Gorrigan  and 
that  the  appeal  be  dismissed.  A  civil  action 
does  not  ordinarily  abate  by  reason  of  tbe 
death  of  the  defendant  Code,  f  4160.  On 
the  other  hand,  a  criminal  action  does  so 
abate,  from  the  very  nature  of  the  case.  Pun- 
ishment cannot  be  imposed  upon  a  deed  man. 
nor  can  penalties  be  Imposed  as  against  his 
estate.  In  the  case  before  us,  the  only  re- 
lief prayed  Is  injunctlonal  and  penal.  Death 
has  enjoined  Oorrigan,  and  neither  thlB  court 
nor  the  lower  court  can  add  anything  to 
sudi  decree.  From  the  very  nature  of  the 
case,  tbe  conrt  has  no  furthm  power  over 
tbe  defendant^  either  to  Impose  punlahmait 
<a  to  adjudge  Us  gnllt  or  innocence. 

[1]  It  Is  ni^^  by  atv^lont  that  the  case 
should  be  saved  as  against  the  real  estate 
and  the  owner  thereof.  Bnt  such  question  Is 
not  before  na.  The  title  of  the  case  in  this 
court  names  Gorrigan  as  -sole  defmdant  It 
does  apDB&r,  however,  from  the  body  of  the 
petition,  that  Ellxabeth  Koch  Is  the  owner  of 
the  premises,  and  relief  Is  prayed  agalnat 
her  as  sndi  owna«  on  the  ground  that  she 
had  knowledge  of  the  violation  of  law  by 
Corrlgan.  It  Is  not  made  to  annar  whether 
flbe  was  ever  served  with  notice,  or  whether 
she  appeared  in  the  action,  or  whether  she 
was  named  as  a  defwdant  In  the  loww  court 
Id  prosecuting  his  appeal  to  this  court,  the 
appellant  served  notice  on  Gorrigan  alone. 
Manifestly,  therefore,  there  is  no  other  party 
defendant  before  us.  If  the  plaintiff  is  en- 
tlQed  to  proceed  as  against  Elizabeth  Koch, 
notwithstanding  the  death  of  Gorrigan,  such 
right  cannot  be  affected  by  an  abatement  of 
the  action  or  a  dismissal  of  the  api>eal  as 
against  Gorrigan. 

[I]  It  is  also  urged  by  ai^llant  that,  not- 
withstanding the  death  of  Corrlgan,  he  is  en- 
titled to  an  order  for  the  destruction  of  the 
bitoxicatlng  liquors  kept  by  Gorrigan  on  said 
pKoiaem,  on  tbe  ground  that  they  constltote 


a  nuisance  and  should  be  abated  as  such. 
Leaving  out  of  view  for  the  moment  that 
such  an  order  would  be  penal  in  its  nature, 
It  yet  remains  that  such  Intoxicating  liquors 
could  be  adjudged  a  nuisance  only  In  the 
sense  that  they  were  kept  by  Corrlgan  with 
intoit  to  sell  In  violation  of  law.  So  far  as 
the  past  is  concerned,  the  guilt  of  Corrlgan 
is  an  essential  element  of  such  past  nuisance. 
If  we  are  precluded  by  his  death  from  ad- 
judging his  gnllt,  we  are  likewise  precluded 
from  adjudging  the  nuisance,  which  la  A  mere 
incident  to  his  guilt  So  far  as  conc^ns  the 
present  and  tbe  future  of  sudi  alleged  nui- 
sance, there  can  be  none,  without  an  Intent 
on  the  part  of  Corrlgan  to  keep  and  sell  in 
violation  of  law.  Su<A  intent  Is  an  essen- 
tial elemwt  of  the  nuisance,  and  his  death 
has  eliminated  it  We  reach  the  unavoidable 
conclusion,  therefore,  that  so  far  as  Gorrigan 
Is  concerned,  and  to  that  extent,  his  death 
abates  the  prosecution,  and  that  the  courts 
have  no  further  power  of  punishment  over 
him.  Our  process  cannot  reach  bim.  See 
Williams  V.  Williams.  115  Iowa,  620,  88  N. 
W.  1067;  Doubet  v.  Rlggs.  112  N.  W.  242; 
Davis  V.  Boyer,  122  Iowa,  132,  »7  N.  W. 
1002. 

For  the  reasons  indicated,  it  Is  clear  to  us 
that  the  appeal  should  be  dlsmlased;  and  It 
la  so  ordered. 

Dismissed. 


KBNNIS  V.  OGDEN  GOAL  CO. 
(Supreme  Court  of  Iowa.    Nor.  16,  1912.) 
L  Mabtib  and  Sksvaht  (i  286*)— iHomass 

TO  SEBVANT— QuESTIOn  FOB  JUBT, 

In  an  action  for  injuries  to  a  miner  caused 
by  a  fall  of  slate  in  tbe  mine,  the  question  of 
tbe  master*!  negligence  held  one  for  the  jury. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  1001,  1006,  1010-1050; 
Dec.  Dig.  i  286.*1 

2.  Masibb  Ann  Sbbvant  d  296*)  —  Injvbibs 

TO  SKBVAnr— iHSTBUCnOKB. 

In  an  action  for  injuries  to  a  mluer  caused 
by  a  fall  of  slate  while  he  was  eating  his  dinner 
in  a  "croBBGut"  it  was  proper  to  refuse  an  in- 
struction that,  If  plaintiff  was  charged  with 
knowledge  of  the  rules  of  the  company  exclud- 
ing miners  from  crosscuts,  repeated  violations 
would  not  justify  bIm  in  the  assumption  of  the 
risk  Involved  in  such  use,  where  there  was  evi- 
dence tending  to  show  a  custom  acquiesced  in 
by  defendant  to  use  the  crosscut,  and  that  there 
was  no  rule  of  the  company  brought  to  the 
servant's  attention  forbidding  such  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1180-1194;  Dec  Dig. 
I  296.*] 

3.  Masteb  AlfD  Sbbvart  (I  283*)  —  Ihjubibs 
TO  Sebvants— IiterrBucnoKS. 

In  an  action  for  injuries  to  a  miner  cans* 
ed  by  a  fall  of  slate,  the  court  Instructed  tliat. 
if  It  was  coatomary  for  the  miners  to  use 
"crosscuts"  as  a  place  to  sit  while  eating  their 
dinner,  which  custom  was  acquiesced  In  de- 
fendant It  was  its  dn^  to  keep  the  walls  of 
the  crosscut  in  which  jdaintls  was  injured 
while  eating  bis  dinner  in  a  reasonably  safe 
(wndition.    B«td  that  there  having  been  evi- 
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dence  tending  to  show  acanlesGcnce,  mch  an  in- 

Btmctton  wa*  proper. 

[Ed.  Note.— For  other  caaes.  Me  Master  and 
Servant,  Cent  Dig.  If  U4S-1161;  Dec.  Dig.  I 
293.*] 

4.  Appkal  Airo  Bbbob  it  1066*)— Hau(lkbb 
Ebbob  —  iHjuBiza  TO  Sebtaht  —  iHSmUG- 

TI0K8. 

In  an  action  for  injuries  to  a  miner  caus- 
ed by  a  fall  of  slate,  the  court  instructed  that 
an  employ^  assnmes  the  risks  and  dangers  of 
the  emplovment  which  he  knows  and  appre- 
ciates, and  assnmee  those  whidi  an  ordinarily 
prudent  person  of  hla  capacity  and  Intelligence 
wonld  have  known  and  appreciated  in  his  sit- 
uation. Held,  that  the  instruction  could  not 
have  prejudiced  defendant  because  of  the  lim- 
itation of  the  assumption  of  risks  to  those 
which  an  ordinarily  prudent  person  of  his  ca- 
pacity and  intelligence  wonld  nave  known  and 
appreciated ;  there  being  no  iaaae  as  to  plain- 
tiff's capacl^  and  intdl^ence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4527-4030;  Dec.  Dig.  i 
1066.*] 

Appeal  from  District  Court,  Boone  Coun- 
tr;  Robert  M.  Wright,  Judge. 

Action  to  recover  damages  for  personal  in- 
Juries  recelTed  by  plaintiff  while  employed  In 
the  defendant's  mine,  alleged  to  hare  been 
due  to  the  negligence  of  defendant  There 
waa  a  verdict  and  Judgment  tor  plalntUI  and 
defendant  appeals.  Affirmed, 

Dyer  de  Uyer  and  John  A.  Hull,  all  of 
fioone,  for  apirallant  D.  O.  Baker,  of  Boon^ 
for  appellee. 

HcCLAIN,  O.  J.  [1]  Tbe  plaintiff,  an  ex- 
perlenced  coal  miner,  while  eating  his  din- 
ner in  the  mine  sitting  on  a  loose  tie  at  the 
Intersection  of  an  entry  and  a  "crosscut,''  so 
called,  was  injured  by  a  fall  of  slate  from 
the  roof.  The  alleged  negligence  of  tbe  de- 
fendant, rendering  It  liable  to  plaintiff  for 
damages  on  account  of  the  injuries  received, 
consisted  in  the  failure  to  properly  Investi- 
gate the  roof  of  the  mine  at  the  place  where 
the  plaintiff  was  injured  so  as  to  discover 
the  dangerous  condition  of  the  same  and  in 
foiling  to  timber  the  roof  at  that  place.  In 
addition  to  a  general  denial,  the  defendant 
pleaded  contributory  negligence  of  plaintiff 
and  an  assumption  by  him  of  the  risk  Inci- 
dent to  the  conditions  which  surrounded  him 
at  the  time  of  the  alleged  injury. 

1.  The  general  contentloD  for  appellant 
that,  on  Its  motion  at  the  close  of  the  evi- 
dence, the  court  Should  have  directed  a  ver- 
dict for  the  defendant,  and  that  the  verdict 
as  rendered  shonid  have  been  set  aside  as 
unsupported  by  the  evidence,  is  predicated 
upon  various  grounds  which  can  be  under- 
stood only  by  a  brief  statement  of  the  uncon- 
troverted  facts. 

In  defendant's  mine  tbe  coal  is  taken  out 
in  accordance  with  what  is  called  the  "panel" 
system,  involving  the  extension  into  the  vein 
ot  two  parallel  entries  from  80  to  40  feet 
apart  connected  by  a  "crosscut"  or  "break* 
tbroi^h"  intended  primarily  to  cause  a  dr- 


cnlatlon  of  air  at  the  working  face  of  the 
vein.  As  the  entries  are  carried  forward  in 
tlie  process  of  mining  and  rooms  are  turned 
off  from  them,  a  new  "cut-throng"  Is  made 
about  every  60  feet,  and  the  one  previously 
constructed  Is  closed  up  with  "gobb''  so  as 
to  force  the  air  to  pass  through  the  last  one. 
Plaintiff  was  at  work  mining  at  the  end  of 
entry  "O,"  which  was  being  extended  In  a 
westerly  direction  parallel  to  entry  "H" 
and  about  37  feet  beyond  the  last  "croascut" 
which  Is  designated  as  No.  3.  Bat  during 
tbe  forenoon  of  the  day  of  tbe  accident  he 
had  suspended  his  work  about  9  o'clock  In 
order  to  Interview  the  pit  boss  In  regard  to 
the  supply  of  air,  being  one  of  the  miners* 
committee  charged  in  their  interest  with 
looking  after  the  relations  between  the  mi- 
ners and  the  mine  management  Before  re- 
turning to  his  work*  be  and  another  miner, 
named  Anderson,  had  seated  themselves  at 
the  Intorseetiini  of  "crossco^  No.  3  and  en> 
try  *'Q''  to  «at  their  dinners,  and  while  so 
engaged  the  fall  of  slate  occurred,  which 
injured  the  plalntHL 

With  reference  to  this  state  oC  facts,  the 
general  contentkm  of  appellant  ia:  That  the 
"crosscut  was  constructed  and  used  for  tha 
circulation  ot  air  only;  that  it  was  not  the 
custom  In  the  defeodanfa  mine  or  in  the 
mining  district  in  which  the  uuDe  was  lo- 
cated to  timber  aoch  "croBscuta" ;  tliat  plain- 
tiff knew  of  tb»  coatom  in  this  respect  and 
the  conditions  under  which  be  was  working 
In  the  mln^  and  continued  In  tbe  employ- 
ment without  protest  or  complaint;  that 
the  roof  of  entry  "G"  and  of  "crosscut"  No. 
3  was  in  good  condition,  and,  if  inspected, 
wonld  have  appeared  to  be  without  defect 
on  the  morning  preceding  the  accident;  and 
that  the  fall  of  slate  which  caused  the  Injury 
to  plaintiff. was  In  the  "crosscut"  or  "cut- 
through,"  and  not  In  the  entry,  so  that,  had 
plaintiff  been  sitting  fully  within  the  limits 
of  the  entry,  he  would  not  have  been  Injured. 
In  short  the  contention  is  that  plaintiff  was 
Injured  by  reason  of  placing  himself  fully  or 
partly  In  the  "cut-through"  where  he  had  no 
right  to  be,  and  where  defendant  was  under 
no  obligation  to  protect  him  from  the  danger 
of  a  falling  of  slate  from  the  roof,  and  that 
plaintiff  was  charged  with  knowledge  of  this 
fact  by  reason  of  his  experience,  and  placed 
bimseif  In  this  i>osition  of  danger  for  his 
personal  convenl«ice,  and  not  in  pursuance 
of  any  duty  or  reqnironent  of  bis  employ- 
ment. 

Without  setting  out  tbe  evidence  in  detail, 
it  Is  sufficient  to  say.  In  answer  to  this  gen- 
eral contention  for  the  appellant,  that  there 
was  evidence  tending  to  show  that  It  was 
the  custom  of  miners,  known  to  defendant, 
to  eat  their  dinners  in  the  mine  at  such  plac- 
es as  they  might  select;  that  tbe  "cut* 
tbrou^s"  were  generally  used  by  tlw  miners 
as  proper  places  In  which  to  pot  tbdr  dln- 
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ner  paUa  and  leave  their  tools  and  as  proper 
ways  throiigli  wblch  to  pass  troni  one  oitry 
to  another  If  there  was  any  occasion  to  do 
M,  either  to  the  ordinary  prosecution  of  their 
work  or  In  cases  of  emergency ;  and  that  the 
defendant  bad  assnmed,  with  reference  to 
the  entries  and  "cnt-througtas,"  the  duty  of 
maintainlne  them  In  a  safe  condition  and 
preventing  the  falling  of  the  roof  therein  by 
props  when  necessary.  There  was  also  erl- 
dence  tending  to  show  that  the  portion  of 
tbe  roof  about  the  IntersectionB  of  "cut- 
throagh"  No.  B  with  entry  "G,"  wblch  In- 
jured plaintiff,  was  not  wholly  In  the  "cnt- 
throQgh,*'  but  extended  into  the  entry  so 
tbat,  although  plaintiff  might  have  been  whol- 
ly within  the  limits  of  the  entry,  be  would 
hare  been  Injured  by  the  falling  of  that  por- 
tion of  the  roof  which  was  within  such  lim- 
its, therefore,  tbe  Jury  was  properly  In- 
Btmcted,  there  was  no  error  of  which  appel- 
lant can  complain  In  refusing  to  direct  a 
verdict  for  the  defendant  or  In  refusing  to 
let  aside  tbe  verdict  as  rendered. 

2.  With  referowe  to  the  Instmctlons, 
there  are  many  assignments  of  wror  In  re- 
foslng  to  give  those  asked  tat  tbe  appeUant 
and  In  the  giving  of  those  which  were  sub- 
mitted by  the  court  to  the  Jury.  Many  of 
these  can  be  sufficiently  disposed  of  ref- 
erence to  the  general  theory  on  which  the 
csae  was  submitted. 

[2, 1]  Complaint  Is  made  of  the  refusal  of 
■n  Instmctlon  that,  it  plaintiff  was  charged 
with  knowle^  of  tbe  rules  of  tlie  company 
excluding  miners  ftvm  the  use  at  the  "cross- 
cuts" by  them,  repeated  violations  of  such 
rules  wonid  not  Justify  him  In  the  assamp- 
tlon  of  Uie  risk  Involved  in  such  use;  and 
the  living  cf  an  instruction  to  the  effect 
that,  If  It  was  customary  for  the  miners  to 
Bse  such  *^croB8Cuta'*  for  storage  of  tools  and 
u  a  place  to  sit  while  eating  their  dinners, 
or  for  other  convenient  uses,  and  that  this 
custom  was  acquiesced  in  by  defendant,  It 
was  the  duty  of  the  dtfendant  to  keep  the 
walls  and  roof  of  "crosscut"  No.  S  In  a  rea- 
sonably safe  condition  and  make  reasonably 
frequent  and  proper  inspecttoa  thereof,  and 
tbat  ffeUnre  or  neglect  of  defendant  in  this 
respect  wonld  render  it  liable.  It  has  al- 
ready been  indicated  that  there  was  erl- 
denee  tending  to  show  that  a  custom  of  ml- 
nen,  acquiesced  In  by  defendant,  was  to  use 
"erosscnts"  for  the  purposes  statied,  and  that 
fliere  was  no  rule  of  the  company  brought 
to  tbelr  attention  forbidding  such  use.  The 
Instruction  given  properly  submitted  to  the 
Jury  the  considerations  which  they  should 
take  Into  account  under  the  evidence  In  de- 
termining whether  the  use  of  the  "crosscuts" 
by  the  miners  was  proper,  and  there  was  no 
error  In  refusing  to  g^ve  the  instmctlon  ask- 
ed npon  that  subject. 

[4]  lu  one  instruction  given  tbe  Jury  was 
told  that  an  employ^  assumes  tbe  risks  and 
dangers  of  the  onployment  which  he  knows 


and  appreciates,  and  also  assumes  those 
which  an  ordinarily  imident  parson  of  his 
capacity  and  Intelligence  would  have  known 
and  appreciated  In  his  situation.  Error  is 
assigned  In  limiting  the  assumption  of  tbe 
risks  of  tbe  employment  to  those  which  an 
ordinarily  prudent  person  "of  his  capacity 
and  Intelligence  would  have  known  and  ap- 
pretdated  in  his  situation.**  It  there  had 
been  an  Issue  under  the  pleadings  or  evi- 
dence with  reference  to  the  capacity  and  In- 
telligence of  the  plaintiff,  there  might  have 
been  some  force  In  this  criticism,  for,  of 
course,  the  employfi  Is  bound  to  ezerdae  the 
prudence  of  a  reasonably  careful  person ;  at 
any  rate,  he  Is  bound  to  do  so  unless  the 
employer  is  charged  wltb  some  knowledge 
of  his  lack  of  ordinary  capacity  and  Int^* 
gmoe.  But  there  was  no  such  question  in 
the  case.  The  plaintiff  is  presumed  to  have 
bad  ordinary  capacity  and  intelligence,  and 
there  is  not  the  slightest  suggestion  In  the 
record  to  the  contrary.  The  expression  crit- 
icised. If  It  could  be  construed  to  have  liad 
reference  to  the  peculiar  capacity  and  In- 
telllgence  of  the  plaintiff,  was  wholly  with- 
out prejudice,  for  the  Jury  could  not  be  pre- 
sumed to  have  based  tbelr  verdict  upon  any 
lack  of  such  capacity  and  intelligence  on 
plaintiff's  part  But  In  the  connection  In 
whl<di  the  expression  is  nsedt  it  clearly  had 
reference  to  the  general  capacity  and  In- 
telligence wblch  must  be  presumed  to  have 
been  ptwsessed  by  an  empIoyA  in  the  general 
^ployment  in  which  plaintiff  was  engaged, 
and,  under  this  constmctlon  of  tbe  langoage, 
It  was  not  prejudicial  as  a  matter  of  law. 
Taking  the  Instruction  as  a  wbole^  we  are 
satisfied  that  It  contains  no  eftoneons  state* 
ment  of  the  law  as  aisled  to  the  evidence; 
and  tbat,  if  read  wltii  the  other  Instructions 
on  the  subject,  it  correctly  informed  tlw  ttay 
as  to  the  oonsldeiatlona  which  tb^  sboold- 
take  into  account  in  determining  the  assnmp- 
tlon  of  risk.  Tbt  other  objections  ibade  to 
tbe  instructions  are  so  evidently  without  mer- 
it, under  the  facts  and  circumstances  with 
reference  to  which  th^  were  given,  that  a 
discussion  of  them  would  be  superfluous. 

We  find  nothing  .In  the  Instructions  of 
^Ich  appellant  can  reasonably  complain, 
and  the  Instructions  asked  and  refused,  so 
far  as  they  suggest  the  proper  rules  of  law 
applicable  to  tbe  case,  are  folly  covered  by 
tbose  given. 

3.  It  Is  earnestly  contended  for  the  appel- 
lant that  the  record  presents  an  aggravated 
case  of  misconduct  by  counsel  for  the  appel- 
lee in  his  opening  argument  to  the  Jury,  and 
that  on  account  of  such  misconduct  tbe  ver- 
dict should  have  been  set  aside.  In  brief,  the 
complabit  is  that  counsel  for  appellee  urged 
the  Jury  to  put  the  amount  of  tbelr  verdict 
up  to  what  the  Jurors  should  think  It  ought 
to  be  within  the  prayer  of  the  petition- 
leaving  to  bim  tbe  responsibility  of  settling 
afterwards  with  the  court  the  question 
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wbetber  It  was  excesstTe—and  In  lea^Ung  tbe 
jTiry  to  infer  that  be  bad  some  personal  In- 
terest by  way  of  a  contingent  fee,  and  far- 
ther tbat  there  might  be  some  party  other 
tbao  the  defendant,  such  for  Instance  as  an 
Insurance  company,  which  might  hare  to  pay 
the  jndgmeid  rendered.  We  wonld  hardly  be 
Jnstlfled  In  setting  out  In  full  tbe  portions 
of  the  argnment  of  counsel  which  are  pre- 
sented In  the  record  in  order  to  show  the 
connection  and  significance  of  the  particular 
portions  of  which  complaint  Is  madew  Tbe 
portions  of  tbe  argument  loesented  In  the 
record  would  not  aem  as  a  model  fOr'  tbe 
use  of  other  counsel  In  similar  cases.  But 
It  SKiears  that  In  the  course  of  tbe  a^nment, 
and  In  response  to  objections  made  by  coun- 
sel fbr  appellant,  Hie  court  warned  counsel 
for  appellee  to  confine  himself  In  argnment 
to  tile  evidence  and  the  questions  int^eriy 
b^re  the  Jury  for  consideration,  and  that 
these  admoniUons  were*  as  given,  heeded  hy 
counsel  to  whom  tbey  were  addressed.  In 
Its  instructions,  the  court  cautioned  tbe  Ju- 
rors  against  accepting  tbe  Interpretations 
which  might  be  put  1^  coons^  In  their  seal 
upon  tbe  evidence  of  tbe  witnesses,  and  or- 
pressly  told  tbem  that  they  had  nothing  to 
do  with  the  interest  of  tbe  attorney  for  ]?laln- 
tlfl  In  the  case. 

After  reading  with  care  ttie  argument  for 
plalntUC,  so  far  as  it  is  presented  In  the 
record,  we  are  satisfied  that,  In  view  of  the 
cautions  suggested  during  the  argument  and 
in  tbe  instructions,  there  was  nothing  so  cal- 
culated to  prejudice  or  unduly  Influence  tbe 
Jury  as  to  require  tbe  trial  court  to  set  aside 
the  verdict  We  are  reluctant  always  to  In- 
terfere with  the  action  of  the  trial  court  In 
Its  con<dusIon,  based  upon  the  entire  trial  of 
the  case  as  It  has  proceeded  before  It,  that 
no  Impropw  prejudice  or  influence  has  affect* 
ed  the  verdict  as  rendered,  and  In  this  case 
we  see  no  occafdon  for  such  Interference. 

Hhe  Judgment  of  tbe  ttlal  court  la  there- 
fore  affirmed. 


WACKERBABTH  &  BLAMGR  CO.  v.  INDB- 
PENDENT  SGHOOIi  DIST.  OF  INDE- 

PBNDBNGB  et  at. 
(Supreme  Oourt  of  Iowa.   Nov.  18*  1912.) 

1.  SCHOOIS  AND  SCHOOI.  DlSTBZCTS  (|  112*)— 

OOKTBACTOB'S  CLAIMS— PILING. 

Under  Code,  I  3102,  relating  to  claims  for 
labor  and  material  furnished  on  public  improve- 
ments for  pabllc  corporationih  and  providing 
that  BmA  claims  "sball  be  made  by  filing  with 
the  public  officer  through  whom  the  payment  is 
to  be  made  an  itemised  statement,"  etc.,  it  is 
sufficient,  when  filing  a  claim  against  a  school 
district,  to  file  it  with  the  treasurer  and  give 
notice  to  tbe  secretary  and  president  of  such 
filing;  the  intent  of  the  statute  being  to  bring 
the  claim  definitely  and  formally  to  the  attoi- 
tian  of  the  governing  officers. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ||  269,  270;  Dec. 
Dig.  I  112.*] 


2.  MtrniCIFAL  COBFOBATIONS  (i  373*)— PUB- 
LIC   luPBOVEHKNTS  —  ClAIUS    OF  SUBCon- 

tbactob— assionuert  bt  contbactob  fob 

Benefit  of  Cbeditobs, 

Under  Code,  i  3102,  providing  that  subcon- 
tractors sbaU  h»ve  a  claim  against  a  public  cor* 
poration  makinr  improvements,  though  it  does 
not  give  tbe  subcontractor  a  lien,  it  offers  him 
an  equitable  right  to  unpaid  funds  in  ttie  bands 
of  the  corporation  at  the  time  of  the  filing  of 
his  claim,  which  cannot  be  defeated  by  an  as- 
signment by  the  principal  contractor,  through 
bankruptcy  or  otherwise,  and  a  personal  lia- 
bility is  created  against  the  public  corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  013;  Dec  Dig.  i 
373.*] 

S,  ASSIONICBNTS  FOB  BENEFIT  OF  CBBDITOBS  (S 

180*)— Title  of  AaaiQNEs. 

A  contractor  for  public  worlt,  who,  before 
be  finlBbed,  made  a  general  assignment  for  bene- 
fit of  creditors,  had  nothing  more  than  a  cause 
of  action  against  the  municipality,  and  the  as- 
signees took  no  title  to  the  funds  in  its  hands, 
but  only  the  cause  of  action,  and  had  sobjeet  (o 
the  CQuities  given  anbcontractora  by  Code,  S 
3102,  giving  them  a  daim  against  public  cor- 

{lorations  for  worlt  and  material  famished  on 
mprovements. 
[Ed.  Note.— For  other  cases,  see  Assignments 
tme  Benefit  of  Creditors,  Cent  Dig.  SI  632-538; 
Dec.  Dig.  I  180.*] 

4.  MUHIOIFAL  COBPOBATEOHS  (|  878*)  —  PUB- 

LIO       Impbovbubnts  —  Sdbcoittsaoiob's 

Claim— PaioBiTT. 

Although  tbe  distribution  of  the  estate  of 
an  Insolvent  contractor  for  public  work  under 
an  assignment  for  benefit  of  creditors  would  be 
more  equitable.  Code,  $  3102,  giving  subcon- 
tractors a  claim  against  public  corporations  for 
unpaid  funds,  K^ready  provides  tor  preferoiee, 
and  cannot  be  Ipiored. 

[Ed.  Note.— For  odier  casoL  see  Mnnidpal 
Corporatlms,  Gent  TOg,  |  918;  Dec  Dig.  | 
373.*] 

Appeal  from  District  Oourt,  Buchanan 
County ;  F.  a  Piatt,  Judg& 

The  defendant  N^cott  Is  a  ^Indpal  c(m< 
tractor,  who  entered  into  c(mtract  with  the 
defendant  sc^kool  lUstrlct  for  the  erection  of 
a  Bcboolhonse.  The  plaintiff  la  a  snbcontrae- 
tor,  who  furnished  Netcott  over  $6,000 worth 
of  lumber  and  material  for  the  construction 
of  sucb  public  bnlMing;  As  sucb  sabccm- 
tractor  the  plaintiff  lirongbt  this  action 
against  the  school  district  under  the  provi- 
sions of  section  8102  of  tiie  Code;  the  de- 
fendant Netcott  being  Insolvent  and  having 
failed  to  finish  tbe  contract  Upon  trial  in 
the  district  court,  the  plaintiff's  petition  was 
dismissed,  and  it  appeals.  Bevwsed  and 
remanded. 

Cook  &  Cook,  of  Independence,  for  &pp^- 
lant  HasuCT  &  Hasner,  of  Indepoidenee. 
for  school  district  and  Its  treasure.  Chap- 
pell  &  Todd,  of  Independency  tct  W.  B. 
Bain,  assignee. 

EVANS,  J.  Tbe  case  was  submitted  upon 
an  agreed  statement  of  facts.  Only  ques- 
tions of  law,  therefore,  are  submitted  for 
our  consideration.  These  questions  are  two 
in  number:  (1)  Did  the  ^alntiff  comply 
with  the  preliminary  requirements  of  sec- 
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tion  3102,  or  did  he  fall  to  file  his  Btatement 
of  account  with  the  proper  pfflcer  of  the 
8diooI  district?  (2)  Were  the  proTlsions  of 
BecUon  3102  available  to  the  plaintiff  after 
tbe  principal  contractor  had  made  a  general 
asslgnm^t  for  the  benefit  of  bis  creditors? 

[1]  Section  8102  la  as  follows:  "PnbUc 
BoUdlngB  or  Crldgee— C9alm  of  Subcontrac- 
tor. Every  mechanic,  laborer  or  other  person 
who,  8S  subcontractor,  shall  perform  labor 
upon  or  fnmlsh  materials  for  the  construc- 
tion of  any  public  building,  bridge  or  other 
Improvement  not  b^onglng  to  the  state, 
shall  have  a  claim  agalnat  the  public  cor- 
poration constructing  Buch  building,  bridge, 
or  improvement  for  the  value  of  such  serv- 
ices and  material,  not  In  excess  of  the  con- 
tract price  to  be  paid  for  such  building, 
bridge  or  Improvement,  nor  shall  such  cor- 
poration be  required  to  pay  any  such  claim 
before  or  In  any  different  manner  from  that 
provided  In  the  principal  contract  Such 
claim  shall  be  made  by  filing  with  the  public 
c^cer  through  whom  the  payment  Is  to  be 
made  an  Itemised .  and  sworn  statement  of 
tbe  demand,  within  thirty  days  after  the 
performance  of  the  last  labor  or  the  for- 
ulshlng  of  the  last  of  the  material,  and 
BQch  claims  shall  havB  priority  in  the  order 
vbith  they  are  filed." 

In  attempted  compliance  with  the  require- 
ments of  this  section  the  plaintiff  filed  an 
Itemized  and  sworn  statement  of  bis  account 
with  the  treasurer  of  the  school  district; 
and  within  a  few  minutes  thereafter,  and 
appnudmately  at  the  same  time,  he  served  a 
vrltten  notice  of  such  filing  upon  the  pre^- 
dent  and  secretary  of  such  school  district 
It  is  vrsed  1v  appdlee  that  the  treasnm 
WIS  not  tbe  proper  officer  with  whom  such 
Katemait  should  have  hem  filed,  but  that  It 
should  have  been  filed  with  the  secretary  as 
betng  tbe  oflBcw  contemiAated  by  the  provi- 
tkms  <tf  the  quoted  section,  ^s  cftntentlon 
is  based  in  part  upon  tbe  case  of  Gre^  Bay 
Lomber  Oo.  t.  ntomas,  106  Iowa,  420,  76 
N.  w.  74&.  That  was  an  action  ai^inst  the 
county.  TbB  statement  was  filed  or  'left 
with  one  monber  of  tbe  board  ot  snpervlsr 
ors.  We  hdd  in  that  case  that  it  slionld 
have  been  filed  with  fiie  county  auditor. 
This  section  of  tbe  statute  was  not  at  that 
time  identical  with  its  present  form.  Its 
teqnUanent  thai  was  that  the  statanent 
should  be  filed  "With  tbe  ofiicer  throi^h 
whose  mdi&e  the  payment  is  to  be  made." 
It  will  be  noted  that  tbe  statute  In  its  pres- 
at  form  requires  a  filing  with  the  "public 
fiOeet  through  whom  tbe  payment  is  to  be 
fflada"  It  was  this  provision  whl<di  led  the 
appellant  to  make  the  formal  filing  wiUi  the 
treasurer  on  the  theory  that  he  was  the  of- 
ficer through  whom  payment  irould  be 
niade.  It  Is  argued  that  the  change  In  the 
statute  was  Intended  only  to  improve  its 
form,  and  not  to  change  Its  real  meaning, 
and  that  its  meaning  and  Intent  are  not 


thereby  changed.  The  argument  Is  that  the 
treasurer  as  a  disbursing  officer  can  exer- 
cise no  responsibility  except  to  pay  the  war- 
rants drawn  upon  him,  that  the  warrants 
most  be  drawn  by  the  president  and  secre- 
tary, and  that  such  warrants  when  drawn 
and  delivered  constitute  payment  within  the 
meaning  of  the  statute.  The  argument  is 
not  without  its  force.  A  warrant  being  once 
issued  and  delivered  is  practically  b^ond 
recall  or  defense;  but  the  fact  remains 
that  the  treasurer  Is  the  officer  through 
whom  the  payment  is  made  in  the  literal 
sense.  It  is  evident,  also,  that,  if  the 
plaintiff  had  filed  its  statement  with  the 
secretary  in  lieu  ot  the  treasurer  or  with 
the  iveeident  In  lieu  of  either,  he  could 
not  have  escaped  the  menace  of  plausible 
argument  against  the  course  adopted.  As 
against  the  secretary,  It  could  be  said  that 
be  Is  not  the  officer  through  whom  "pay- 
ment" should  be  made,  and,  further,  that 
he  Is  not  the  officer  "through  whose  order" 
the  payment  Is  to  be  made.  Hla  duties  are 
clerical  and  are  performed  under  the  direc- 
tion of  the  board  of  directors  in  pursuance 
only  of  their  official  action.  Tbe  order  or 
warrant,  when  Issued  upon  the  direction  of 
the  board,  must  be  signed  by  the  presidrat 
and  the  secretary.  If  It  would  have  been 
sufficient  to  file  with  the  secretary  under 
the  terms  of  the  statute,  by  the  same  rea- 
soning It  would  be  sufficient  to  file  the  same 
with  tbe  president  As  urged  by  appellees, 
the  real  purpose  of  the  statute  Is  very  plain. 
It  Is  intended  to  bring  the  claim  definitely 
and  formally  to  the  attention  of  the  govern- 
ing officers  of  the  corporation  before  its  lia- 
bility thereon  can  attach.  We  Iiave  already 
noted  the  fact  that  the  plaintiff  not  only  fil- 
ed the  sworn  statement  with  the  treasurer, 
but  he  Immediately  served  written  notice  to 
that  effect  upon  the  president  and  the  secre- 
tary. We  tbintE  that  muSi  a  conrse  fully 
met  tbe  reqnlremoits  of  tbe  statute  and 
amounted  to  a  filing  ot  the  statement  with 
the  president,  secretary,  and  treasurer.  To 
bold  otherwise  would  be  unduly  tedinical, 
and  would  ignore,  not  only  the  spirit  of  the 
statute,  but  its  literal  lettw  as  well.  In  that 
the  treasurer  Is  an  officer  through  whom 
*^yment**  Is  made. 

[2]  2.  We  turn  now  to  the  eeccmd  question. 
A  few  hours  prior  to  tbe  filing  ot  the  sworn 
statement  by  plaintiff  and  on  the  same  day, 
tbe  prbkcipal  cmtractor,  Netoott,  made  a 
goieral  assignment  for  tbe  benefit  of  bis 
creditors.  Tbe  plaintiff  filed  its  dalm  with- 
in tiie  8(klay  period,  and  cconplled  in  all 
respects  with  every  reaulrement  of  the  stat- 
ute It  la  agreed  Qiat  there  was  in  tbe 
bands  ot  tb»  sduxd  district,  due  under  the 
contract,  at  the  time  ot  such  filing,  the  net 
sum  of  $6,168.67  over  and  above  one  prior 
claim  of  $97.  The  question  Is,  Can  the  plain- 
tiff be  deprived  of  the  benefits  of  section 
8102  by  the  mere  act  of  the  principal  con- 


Dig  !  /ec  by 


Google 


472 


188  NOBTHWBSTBBN  BBPOBTBIB 


(Iowa 


tractor  In  tranatorlng  lils  clAlm  asalnst  the 
school  district  to  some  other  person?  Does 
the  mere  fact  that  the  principal  contractor 
made  a  general  assignment  for  his  creditors 
prerent  the  plaintiff  from  availing  himself 
of  this  statute  thereafter,  even  though  with- 
in the  statutory  period?  Ovr  first  Impres- 
sions on  the  oral  argument  Inclined  to  the 
afflrmative  on  this  question.  Upon  farther 
consideration  we  are  couvlnced  that  the  posi- 
tion is  not  sound.  We  have  held  heretofore 
that  the  statute  creates  no  lien  in  favor  of 
the  subcontractor,  although  it  does  offer  him 
a  certain  equitable  right  Whltehouse  v. 
Surety  Co.,  117  Iowa,  328,  90  N.  W.  727; 
Qreen  Bay  Lumber  Co.  v.  Indep^dent 
School  District  of  Odebolt.  125  Iowa,  227. 
101  N.  W.  84;  Swearingen  v.  School  Dis- 
trict, 125  Iowa,  283,  99  N.  W.  730;  Steel  Co. 
T.  Van  Buren  County,  126  Iowa,  619,  102  N. 
W.  536. 

In  the  Swearingen  Case,  supra,  we  held  that 
where  the  school  district  was  garnished,  and 
answered  showing  Its  indebtedness,  and  was 
adjudged  to  pay  the  claim  of  the  garnishee,  it 
was  entitled  to  credit  for  the  amount  so  paid, 
and  was  liable  to  the  subcontractor  only  for 
tiie  amount  remaining  In  its  hands.  And  this 
was  held  notwithstanding  that  the  subcontrac- 
tor filed  his  claim  therewith  within  30  days. 
He  had  not  filed  his  claim  when  the  school 
district  answered.  It  was  made  to  appear,  al- 
so, in  that  case  that  the  subcontractor  inter- 
vened in  the  garnishment  action,  and  that  the 
question  of  his  priority  was  there  litigated. 
It  Is  contended  for  appellee  that  such  case 
la  aattaority  to  support  the  ruling  of  the 
trial  court  We  think  It  falls  far  short 
^e  statute  purports  to  create  a  personal 
liability  against  the  public  corporation.  It 
Is  limited,  however,  to  the  amount  due  under 
the  contract  at  the  time  such  liability  is 
created.  The  corporation  is  not  bound  to 
assnme  that  the  subcontractor  will  avail  him- 
self of  the  provisions  of  this  statute.  It  Is 
not  bonnd  to  suspend  operations  while  wait- 
ing for  the  expiration  of  SO  days  In  favor  of 
any  Buboontractor.  Bat,  when  the  subcon- 
tractor does  avail  himself  of  the  provisions 
of  this  section  and  does  comply  with  Its 
formal  reanirements,  then  a  personal  liability 
is  created  against  the  public  corporation,  to 
the  extent  of  the  amount  of  money  then  In 
Its  hands,  preference  being  given  to  subcon- 
tractors In  the  orier  of  their  flling  In  par* 
suance  of  tbia  8tatnt&  If  we  say  that  the 
principal  c<nitractor  can  of  his  own  volition 
deprive  the  plaintiff  of  the  benefits  of  this 
section  by  merely  making  a  general  assign- 
ment for  the  benefit  of  his  creditors,  tben 
we  contradict  the  statute,  and  we  deny  to 
the  subcontractor  the  very  preference  which 
the  statute  offers  him.  If  the  principal  con- 
tractor may  thus  defeat  the  subcontractor  by 
making  a  general  assignment  for  his  cred- 
itors, by  the  same  logic  h,e  may  do  so  by 
making  any  bona  fide  assignment  to  any 


proper  person  for  m  proper  ccmslderatlon. 
This  would  be  sMSng  an  exc^tkm  to 
statute  and  taking  aomewhat  of  anbstance 
away  from  it 

[S]  It  is  argued  that  by  force  of  the  gesi- 
eral  assignment  the  fund  In  the  hands  of 
the  school  district  passed  immediat^y  into 
the  poBsessiou  or  custody  of  the  assignee. 
But  this  contention  Is  not  qaite  accurate. 
No  title  to  a  fund  Is  involved.  The  school 
district  was  debtor  to  Netcott  under  the  con- 
tract The  general  assignment  carried  to  the 
assignee  the  possession  of  no  fond.  The 
principal  contractor  had  a  cause  of  action 
against  his  debtor  and  nothing  more.  'OiiB 
cause  of  action  waa  acquired  by  the  assignee 
by  the  general  assignment  The  right  and 
interest  of  the  school  district  as  debtor  was 
not  affected.  If  the  school  district  had  paid 
to  Netcott  the  full  amount  due  under  the 
contract  before  the  subcontractor  had  avail- 
ed himself  of  the  provisions  of  section  3102, 
It  would  have  been  protected  against  a  sec- 
ond liability  under  the  holding  in  the  Swear- 
ingen Oase,  supra.  If  it  had  made  such  pay- 
ment to  the  assignee  under  the  same  cir- 
cumstances,  It  might  perhaps  have  been  pro- 
tected in  like  manner.  The  provisions  of  the 
statute  guard  the  public  corimratlon  against 
double  liability.  But  there  is  no  valid  rea- 
son why  It  needs  any  protection  to  the  ex- 
tent of  the  amount  due  from  It  and  while 
such  amount  remains  unpaid.  If  this  is  so, 
as  between  it  and  the  principal  contractor, 
we  can  see  no  fair  reason  why  It  should 
not  be  so  as  between  it  and  the  assignee  of 
the  contractor.  True,  the  amount  due  from 
the  school  district  after  the  assignment  Is 
no  longer  due  to  the  principal  contractor, 
but  to  the  assignee.  But  this  change  does 
not  under  the  terms  of  the  statute,  operate 
as  a  limitation  niwn  the  right  of  the  sub- 
contractor. The  limitation  of  the  liabili^ 
Imposed  by  the  statute  Is  "not  In  excess  of 
the  contract  price  to  be  paid  for  such  bnlld- 
iag.-  The  contract  price  and  the  payments 
thereon  and  the  balance  due  form  the  criteri- 
on tmder  1^  statute,  and  this  regardless  of 
whether  the  principal  contractor  has  trans- 
ferred his  intraest  therein  or  not  The  as- 
signee took  ttie  canse  of  action  u  It  vas. 
While  It  waa  held  by  the  contractor.  It  was 
subject  to  the  oontlngency  that  snbcontrac- 
tors  bad  a  rlg^t  to  avail  themselves  of  tlie 
proTlBlons  of  the  statute  at  any  time  b^re 
settlement  had.  The  assignee  necessarily 
took  the  canse  of  action  anUect  to  the  same 
contingency. 

[4]  It  Is  urged  ttat  fUatrllnitlfm  of  Oils 
Insolvent  estate  under  tlie  assignment  would 
bo  more  equitable  than  to  penult  this  cred- 
itor to  obtain  the  claimed  preference.  The 
argument  appeals  to  us,  hot  the  statide  un- 
der consideration  expressly  provides  tor  pref- 
erence. Of  necessity  a  statute  of  pr^wrace 
can  never  operate  equally  In  a  parttculsr 
case.  If  there  ought  to  be  no  prefwence  in 
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mcb  a  case,  ttie  statute  sbould  be  repealed. 
While  It  costlnuea,  it  cannot  be  Ignored. 
Withont  tills  statute  the  principal  contractor 
conld  by  a  general  asslgnniCTt  divert  ttie 
contract  price  In  la^e  part  to  the  benefit 
of  antecedent  creditors.  The  statute  conld 
be  rendered  more  equitable,  perhaps,  if  it 
provided  for  a  pro  rata  distribution  of  the 
unpaid  price  among  the  labor  and  material- 
men. But  it  is  not  so  written.  The  con- 
clusion is  unavoidable  in  this  case  that  the 
plaintiff  has  bronj^t  Itself  within  the  provi- 
sions of  the  statute  and  Is  entitled  to  the 
prefer^Dce. 

Some  other  points  are  argued  by  appellant 
Objection  is  made  to  certain  credits  claimed 
and  taken  by  the  school  district;  one  being 
for  $30  for  insurance  and  the  other  being 
for  about  (200  for  an  old  building  that  was 
fatkm  by  Netcott  at  such  agreed  price.  It 
ip  SQfficirat  to  say  that  the  points  here  urged 
were  not  made  In  the  court  below.  A  stipu- 
lation of  facts  was  entered  into,  and  the 
case  was  tried  thereon.  From  this  the  amount 
of  the  indebtedness  appears  as  above  stated. 

The  Judgment  of  the  trial  court  roust  be 
reversed  and  remanded. 

Beveraed  and  remanded. 


8TATB  V.  SAMPSON. 
(Supreme  Court  of  Iowa.    Nov.  19,  1912.) 

L  Gsnnif  AX  Law  (S  200*)— Fobicbb  Jbopabdt 
— Sefabatk  Offenses. 

Where  .accused  at  the  same  time  stole  a 
'  vatoh  frtHQ  one  of  his  roommates,  and  a  pock- 
etbook  from  another,  he  is  guilty  of  only  one 
offense,  even  thoagb  the  takings  were  separated 
by  a  small  fraction  of  time  ;  hence  a  conviction 
(u  simple  larceny  of  the  watch  is  a  bar  to  a 
prosecutttm  for  larceny  from  the  dwelling  house, 
based  on  ths  theft  of  the  pocketboofc. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  Mt,  886-409;  Dec.  Dig.  | 
200.*] 

2.  Canaif  AL  Law  (|  167*)— Founts  Jbopabdt 
— Sepabatb  Offenses— JuBisDicnoN. 

If,  on  a  trial  of  the  major  offense,  there 
can  be  a  conviction  of  the  minor,  then  a  former 
conviction  or  acqnittal  of  the  minor  will  bar  the 
major,  and  hence,  where  accnsed  at  one  theft 
stole  a  watch  and  a  pocketbook,  a  conviction  of 
simple  larceny  for  the  theft  of  the  watch  Is  a 
Imr  to  a  prosecution  for  larceny  from  the  build- 
ing, tfaoDgh  the  conviction  was  had  before  a  jns- 
tice  of  the  peace,  who  did  not  have  jurisdiction 
of  the  offense  of  larceny  from  the  building. 

[Ed.  Note^For  other  eases.  Criminal 
Law^  ^Dt  Dig.  11  S0«-^08, 810, 811 ;  Dec  Dig. 

8.  Cbiminal  Law  (|  167*)— Fobubb  Jbopabdt 
— SxpABATB  Offenses— JuBiBDionoN. 

Accused  at  one  time  stole  both  a  watch  and 
a  pfKdcetbook ;  the  theft  being  made  from  a 
dwelling.  He  was  then  convicted  in  juetice 
court  of  simple  larceny ;  the  accusation  being 
based  on  the  theft  of  the  watch.  Held  that,  as 
the  stats  In  prosecuting  may  disregard  or  omit 
la  the  chai«e  against  the  prisoner  aU  aggravat- 
ing drcamstances,  it  cannot  in  a  prosecution 
against  him  for  larceny  from  a  dwelling  set  op 
that  the  Justice  was  iritboat  Jurisdiction  in  the 
proascnlion  for  simple  larceny;  tfae  theft  hav- 


ing been  msde  in  a  dwelling;  ud  henee  the  con- 
viction Is  a  bar  to  further  prosecudcm. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  U  804-308,  810,  811 ;  Dee. 
Dig.  1 167.*] 

Appeal  from  District  Court  Oeno  Gordo 
County ;  J.  F.  Clyde,  Judge. 

From  a  Judgmout  CdnvicUng  him  of  lar* 
ceny  from  a  dwelling  the  defendant  appeala 
Reversed. 

F.  A  Ontjes,  of  Mason  City,  for  appellant 
George  Cosson,  At^.  Gen.,  and  John  Flet- 
cher, AsBt  Atty.  Gen.,  for  the  Btata 

LADD,  J.  [1]  The  accused,  with  Gharlea 
Bergman  and  Hans  Olson,  occnpied  the  same 
room  at  205  Hoyt  street,  in  Mason  City,  and 
had  done  so  for  several  weeks.  In  the  even- 
ing of  February  17,  1911,  he  retired  at  about 
10  o'clock,  and  the  others  shortly  afterwards, 
and,  after  they  had  fallen  asleep,  he  arose, 
dressed,  and,  seizing  Olson's  watch  from 
the  dreeser  and  Bergman's  purse  containing 
$42  from  his  trunk,  departed.  He  was  sub- 
sequently arrested  and  two  informations  filed 
with  a  Justice  of  the  peace,  the  one,  sworn 
to  by  Olson,  charging  blm  wiUi  petit  larceny 
of  the  watch  and  the  other,  sworn  to  by 
Bergman,  alleging  the  larceny  of  the  money 
from  a  dwelling.  He  pleaded  guilty  to  both 
Infornmtlona,  and  was  immediately  sen- 
tenced to  serve  a  term  of  30  days  in  the  coun- 
ty Jail  on  the  former  charge,  and  bound  over 
to  the  grand  Jury  on  the  latter,  and  was  lat- 
er Indicted  for  the  offense  of  larceny  from  a 
dwelling  house.  When  put  on  trial,  he  plead- 
ed his  conviction  of  larceny  of  the  watch  by 
the  Justice  as  a  bar  to  his  prosecution  under 
the  indictment  On  this  Issue,  the  court  in- 
structed that,  "If  In  point  of  time  and  cir- 
cumstances the  taking  of  the  watch '  and 
money  was  done  on  a  single  act  or  trans- 
action, then  there  was  but  one  crlm^  and 
your  verdict  mnst  be  for  the  defendant 
But  if  you  find  from  the  evidence  that  in 
point  of  time  and  circumstances  the  taking 
of  the  watch  and  money  were  done  as  s^a- 
rate  acts  and  transactions,  and  not  a  single 
act  or  transaction,  then  the  conviction  of 
the  crime  of  larceny  of  the  watch  would  not 
bar  a  conviction  of  larceny  of  the  money 
described  in  the  Indictment"  Appellant  in- 
sists that  DO  such  Issue  was  raised  by  the 
evidence,  and  in  this  we  concur.  The  taking 
was  from  the  same  room,  and,  though  the 
watch  was  stolen  from  the  dresser  and 
money  from  the  trunk,  these  were  parts  of 
the  same  transaction  perpetrated  at  the 
same  time.  That  an  Instant  or  several  min- 
utes may  have  intervened  between  seizing 
the  watcb  and  the  purse  can  make  no  dUIer- 
ence  If  these  were  a  part  of  the  same  trans- 
action wherein  the  accused  carried  out  bis 
design  of  stealing  these  artldes.  Nor  does 
the  circumstance  that  tbe  property  belonged 
to  different  persons  render  the  transaction 
divisible  into  two  offenses.   The  state  may 
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not  split  up  and  prosecute  separately  difl- 
tinct  parts  of  the  same  crime.  Undoubtedly, 
many  aatborlUea  may  be  found  holding  that 
where  a  man  simultaneously  takes  two  or 
more  articles  belonging  to  different  persons, 
«ren  though  at  the  same  time,  he  may  be 
separately  prosecated  for  the  taking  from 
each  owner. 

In  SUte  V.  Thurston,  2  McMul.  (3.  0.)  382, 
the  prisoner  stole  cotton  belonging  to  three 
different  persona,  and  the  conviction  of  lar- 
ceny in  stealing  that  of  one  was  held  not  to 
be  a  bar  to  prosecutions  for  theft  from  the 
others,  saying  "the  stealing  of  the  goods  of 
different  persons  Is  always  a  distinct  felony, 
or  may  at  least  be  so  treated  by  the  solici- 
tor, if  in  his  discretion  he  thinks  proper  so 
to  do."  See,  also.  Commonwealth  v.  Sulli- 
van, 104  Mass.  663;  U.  S.  v.  Beerman,  6 
Granch,  420,  Fed.  Cas.  No.  14,660.  But 
these  and  like  decisions  In  England  bare  not 
been  followed  generally  In  this  country.  In 
State  T.  Emery.  68  Vt  109,  84  Ati.  432,  64 
Am.  St  Rep.  878,  the  court  states  the  rules 
sustained  by  the  clear  weight  of  authority 
as  follows:  "The  theft  of  several  articles  at 
one  and  the  same  time  and  place,  and  by  one 
and  the  same  act,  constitutes  but  one  In- 
<llTiBlble  crime,  even  though  the  articles  be- 
long to  different  owners;  and  the  Judgment 
of  conviction  or  acquittal  of  the  theft  of  one 
of  the  articles  Is  a  bar  to  a  prosecution  for 
the  theft  of  the  others.  A  prosecution  and 
conviction  or  acquittal  for  any  part  of  a 
single  crime  bars  any  further  prosecution 
based  upon  the  whole  or  a  part  of  the  same 
crime.  It  is  equally  well  settled  that  it  on 
the  same  expedition,  there  are  several  dis- 
tinct larcenous  takings,  as  taking  the  goods 
of  one  person  at  one  place,  and  afterward 
taking  the  goods  of  another  person  at  anoth- 
er place,  and  so  on,  as  many  crimes  are  com- 
mitted as  there  are  several  and  distinct  tak- 
ings." In  Lnrton  t.  State,  7  Mo.  65,  37  Am. 
Dec.  179,  the  larceny  was  of  goods  belong- 
ing to  Curie  and  Gibson,  and  Instructions 
embodying  the  above  principles  were  refused, 
and  tills  was  held  to  be  error.  See,  also, 
State  V.  Morphin,  37  Mo.  373.  In  State  v. 
Hennessey,  23  Ohio  St  339,  13  Am.  Bep.  253, 
conviction  was  reversed  on  the  same  ground ; 
the  court  saying:  "The  particular  owner- 
ship of  the  property  which  is  the  subject  of 
a  larceny  does  not  fall  within  the  definition, 
and  is  not  of  the  essence  of  the  crime.  The 
gist  of  the  offense  consists  in  feloniously  tak- 
ing the  property  of  another;  and  neither 
the  legal  nor  the  moral  quality  of  the  act 
Is  at  all  affected  by  the  fact  tibat  the  prop- 
erty stolen,  instead  of  being  owned  by  one 
or  by  two  or  more  Jointly,  is  the  several  prop- 
erty of  different  persons.  The  particular 
ownership  of  the  property  is  charged  in  the 
indictment,  not  to  give  character  to  the  act 
of  taking,  but  merely  by  way  of  description 
of  the  particular  offense."  In  Hudson  v. 
State,  9  Tex.  App.  151.  35  Am.  Bep.  732,  the 
prisoner  was  accused  of  the  theft  of  a  gold 


watdi  of  Mrs.  HnmdaU  takoi  ^m  her 
room,  and  pleaded  in  bar  a  conviction  of  the 
theft  of  money  and  goods  of  her  son  taken 
from  another  room  in  the  same  house  on  the 
same  night  On  the  trial  the  prisoner  re- 
quested the  court  to  instruct  that  "when  a 
variety  of  articles  are  stolen  at  the  same 
time  and  from  the  same  place  and  from  the 
same  or  dlffer^t  persons,  it  is  only  one  of- 
fense." The  court  gave  the  Instruction,  with 
this  qualification  added:  "The  proof  must 
show,  before  the  Jury  can  consider  a  transac- 
tion to  constitute  only  one  offense,  tliat  the  ar- 
ticles stolen  were  In  possession  of  the  same 
party  and  taken  from  the  same  place  and  at 
the  same  time,  and,  If  any  reasonable  space  ut 
time  elapses  between  the  taking  of  one  aod 
the  taking  of  the  other  articles  or  they  are 
taken  from  different  places,  it  will  be  two 
distinct  offenses."  The  court  disai^roved 
of  the  modification,  saying,  in  conclusion, 
that:  "In  order  to  avoid  misapprehension, 
it  may  be  well  to  say  that  when  various 
articles  are  stolen  at  the  same  time  and 
place,  the  transaction  Is  not  divisible,  but  is 
one  transaction,  and  that  a  prosecution  for 
the  theft  of  a  portion  of  the  articles  so  tak- 
en would  bar  a  prosecution  for  the  theft  of 
another  [wrtlon  of  the  same  articles,  whether 
the  property  belonged  to  or  was  In  the  pos- 
session of  the  same  person  or  different  per- 
sons. But  we  must  not  be  understood  as 
holding  that  the  different  articles  taken  from 
different  persons  and  from  differoit  places, 
as  from  different  rooms  of  a  house  occupied 
by  different  persons,  would  necessarily  be 
one  transaction;  but  on  the  contrary,  that 
property  thus  situated  would  on  proper  aver- 
ments and  proof  support  different  prosecu- 
tions. For  example,  if  a  thief  should  enter 
the  room  of  one  lodger  at  a  hotel,  and  should 
there  p^petrate  a  theft  and  should  then 
pass  to  the  room  of  another  lodger  and  there 
commit  another  theft  these  would  be  dif- 
fwent  thefts,  and  each  might  be  prosecuted 
separately,  and  a  conviction  or  an  acquittal 
for  the  one  would  be  no  bar  to  the  prosecu- 
tion of  the  other.  So  In  case  of  one  horse 
being  taken  from  the  inclosnre  of  A.,  and  an- 
other from  the  Inclosure  of  B.,  these  would  be 
separate  offenses.  What  the  law  prohibits  Is 
the  cutting  up  of  one  transaction  into  dif- 
ferfflit  offenses,  and  holding  one  accused  lia- 
ble for  more  than  one  penalty  when  there 
has  been  but  one  violation."  See,  also, 
Jackson  v.  State,  14  Ind.  327;  Roberts  v. 
State,  14  Ga.  8,  68  Am.  Dec  528;  State  v. 
Williams,  10  Hump.  (Tenn.)  101;  State  v. 
Clark,  32  Ark.  231;  2  Bishop's  New  Crim. 
Law,  i  888.  In  State  v.  Egglesht  41  Iowa. 
575,  20  Am.  Rep.  612,  the  holding  was  that 
where  one  at  the  same  time  and  by  the  same 
act  passed  to  a  teller  of  a  bank  four  forged 
checks, .  he  was  guilty  of  bat  one  offense, 
and  that  a  conviction  for  altering  one  of  the 
checks  was  a  bar  to  a  conviction  upon  the 
others.  After  referring  to  many  of  the  au- 
thorities now  cited,  the  court  remarked: 
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"It  seems  Impossible  to  maintain  the  doctrine 
of  the  former  cases  npoD  principle.  If  the 
BteaUng  of  varlouB  articles  owned  by  dif- 
ferent individnals  constitutes  as  many  dis- 
tinct offenses  as  there  are  owners,  tb^  they 
cannot  be  united  as  one  offense  in  the  in- 
dictment. If  one  should  at  the  same  time, 
and  as  one  act,  steal  two  watches,  each  of 
the  value  of  f  IB,  and  owned  by  different  per- 
sons, and  another  person  should  steal  In  the 
same  manner  two  articles  of  like  value 
owned  by  one  person,  It  would  be  difficult 
to  give  a  reason  satisfactory  to  the  legal 
mind  why  one  should  expiate  his  offense  with 
a  fine  of  $200  or  Imprisonment  in  the  county 
Jail  for  sixty  days,  whilst  the  other  should  be 
sent  to  the  penitentiary  for  the  i>erlod  of  five 
yeara."  See,  also.  State  t.  Larson,  86  Iowa, 
650,  S2  N.  W.  539. 

There  Is  no  logical  escape  from  this  con- 
duaion  that  the  theft  of  artides  t>elongIng  to 
different  persons  at  the  same  place  and  time 
constitutes  a  single  offense.  The  matter  of 
ownership  does  not  characterize  the  crime. 
Neither  the  legal  nor  moral  phase  of  the 
offense  Is  affected  by  the  fact  that  portions 
of  property  taken  may  have  belonged  to  dif- 
ferent persons,  and  tiiere  is  no  ground,  on 
the  one  hand,  for  allowing  the  state  to  split 
Dp  the  slnj^e  act  of  the  accused  into  subjects 
for  sewal  prosecutions,  nor,  on  the  other, 
for  denying  it  the  right  to  prosecute  for  the 
attire  transaction  as  a  single  offense,  ag- 
gravated by  Increased  value  of  all  the  prop- 
erty stolen.  As  the  watch  and  purse  were 
stolen  at  the  same  place  and  time,  but  one 
offense  was  committed. 

[2]  2.  It  la  argued  that,  as  the  accused  is 
now  charged  with  the  commission  of  an  of- 
fense of  which  a  justice  of  the  peace  has  no 
JnrlBdlction,  the  tanaet  conviction  oumot  op- 
erate as  ft  bar.  Simple  loicraiy  Is  an  offense 
induded  within  the  compound  larceny  from  a 
dwelUmg  house  (State  v.  Nordnum,  101  Iowa, 
448,  70  N.  W.  621),  and  If,  after  having  been 
ponlBbed  for  tbe  simple  laxcraiy,  he  Is  again 
ponislied  for  compound  luomy,  in  which 
the  simple  larceny  la  Induded  and  of  wbldi 
It  la  a  neoeesary  ingredient,  he  Is  twice  pun- 
ished for  simple  larceny — once  upon  the  con- 
viction of  simide  larceny  alone  and  a  second 
time  upon  the  conviction  of  the  same  simple 
larcraiy  as  a  part  of  a  compound  larceny. 
There  are  no  d^rees  In  the  crime  of  larce- 
ny; the  drcumstancee  of  the  offense  being  re- 
cited in  the  several  statutes  by  way  of  ag- 
gravation in  fixing  punishment,  and  mani- 
festly a  conviction  thereof  in  the  absence  of 
allegation  or  proof  of  these  attending  circum- 
stances Is  a  conviction  of  precisely  the  same 
offense  as  when  these  are  Included.  So  It 
has  been  held  that  conviction  of  petit  larceny 
Is  a  t>ar  to  subsequent  prosecution  for  grand 
larcoiy  on  the  same  facta.  State  v.  Murray, 
55  Iowa.  630, 8  N.W.  350.  In  SUte  v.  Mlkesell. 
70  Iowa,  176,  80  N.  W.  474,  an  acquittal  of  a 


charge  of  larceny  from  a  dwelling  in  the 
nigjittime  was  adjudged  a  bar  to  a  prosecution 
for  robbery  for  that  be  had  been  acquitted  of 
larceny,  the  essential  element  of  both  offenses. 
It  la  laid  down  in  1  Wharton,  American  Grim. 
Law,  that:  "If  on  a  trial  of  the  major  of- 
fense there  can  be  a  conviction  of  the  minor, 
then  a  former  conviction  or  acquittal  of  the 
minor  will  bar  the  major."  And,  as  applying 
the  principle  to  cases  like  that  under  con- 
sideration, see  State  v.  Gleason,  66  Iowa, 
203,  9  N.  W.  126;  State  v.  Wiles,  28  Minn. 
381,  4  N.  W.  615;  Floyd  v.  State,  80  Ark.  94, 
96  S.  W.  125;  Powell  v.  State,  89  Ala.  172, 
8  South.  109;  State  v.  Paul,  81  Iowa,  697, 
47  N.  W.  773;  State  v.  Blodgett,  143  Iowa, 
578,  121  N.  W.  686,  21  Ann.  Gas.  231.  The 
same  offense  was  charged  In  the  Information 
and  the  indictment  Though  the  latter  In- 
cluded a^ravatlng  circumstances  omitted  in 
the  former,  the  criminal  intent  was  the  same, 
and  we  are  of  opinion  that  the  conviction  of 
petit  laiiceny  under  the  information  in  the 
absence  of  fraud  or  collusion  was  a  complete 
bar  to  the  subsequoit  prosecution  under  the 
indictment  for  larceny  from  a  dwelling  house. 

[3]  3.  The  Attorney  General  suggests  that. 
Inasmuch  as  the  larceny  was  from  a  dwelling, 
the  Justice  of  the  peace  was  without  Juris* 
diction  In  convicting  the  accused  of  simple 
larceny,  even  though  he  was  charged  with 
the  latter  offense  in  the  information.  The 
state  In  prosecuting  may  disregard  or  omit 
In  the  diarge  lodged  against  the  prisoner 
any  or  all  aggravating  drcumstancee  and, 
having  done  so.  Is  not  in  a  situation  to  dial- 
lenge  the  validity  of  a  conviction  of  an  of- 
fense whldi  aa  charged  was  Clearly  within 
the  Jurisdiction  of  the  court 

The  plea  of  former  conviction  should  have 
been  sustained. 

Reversed. 


HUNTEB  V.  CITIZENS'  SAVINGS  A 
TRUST  CO. 

(Supreme  Court  of  Iowa.    Nov.  14,  1912.) 

1.  JnnaMENT  (J  777*)— Judgment  Lur— Ex- 
tent— Application. 

Code,  I  8801,  provides  that  judgments  In 
courts  of  record  are  liens  on  real  estate  owned 
by  defendant  at  the  time  of  rendition  of  the 
judgment,  and  also  on  all  he  may  subsequently 
acquire  for  10  yean  from  that  date.  Emo,  that 
a  judgment  lien  was  but  a  creature  of  ^e  stat- 
□te,  and  that  such  act  was  applicable  to  both 
legal  and  equitable  interests  m  lands. 

[IQd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  1S88;  Dee.  Dig.  |  777.*] 

2.  JuDouENT  (I  752*)— Lien— Bffeot. 

A  judgment  lien  on  land  does  not  create 
any  property  right  in  the  judgment  debtor,  nor 
does  it  attach  to  the  land  as  distinct  from  the 
title  held  or  obtained  1^  the  debtor,  but  merely 
gives  to  the  creditor  a  prior  right  as  aeainst  a 
general  creditor  to  enforce  his  claim  by  levy 
and  iwle  of  die  debtor's  legal  or  eqoltaUe  inter- 
est  in  tJie  lazid;  the  creditor  bemg  unable  to 
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MdK,  hII,  m  aoqnlK  aiij  greater  interest  tban 
im  owned       tiie  Jadgment  debtor. 

[Bd.  Not& — For  other  cases,  see  Judgment, 
Cent  Dig.  1 13U ;  Dec  Dig.  i  752.*] 

3.  JUDOmilT   (I  785*>— JtTDGiaKT  Cbxditob 
— lilEM— iNTBBBar   OV   DlBTBIBUm  Uudbs 

WlIX. 

Where  testatrix  bequeathed  an  undivided 
share  in  the  residue  of  her  estate  to  a  Judgment 
debtor,  with  authority  to  the  executors  to  sell 
the  real  estate  In  guestiou  to  pa;  debts  aad  leg- 
acies,  the  judgment  creditor  acquired  no  lien 
or  claim  on  the  land  which  could  be  enforced 
against  it  in  the  hands  of  a  purchaser  from  the 
executor,  under  the  power  contained  in  the  will, 
and  this  though  the  purchaser  took  with  notice 
of  the  judgment ;  the  parchaser  taking  title 
through  the  executor,  and  not  through  the  judg- 
ment debtor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1358-1362;  Dec.  Dig.  {  785.*] 

Appeal  from  Dlatrict  C!oart,  Johnsoo  Coun- 
ty; B.  P.  Howell.  Judge. 

Actioa  In  equity  to  qutet  title  to  real  es- 
tate. Decree  as  prayed,  and  defendant  ap- 
peals. Affirmed. 

McDonald  &  Olsen  and  O.  A.  Byington,  all 
of  Iowa  City, '  for  appellant  W.  J.  Bald- 
win and  S.  K.  Stevenson,  both  of  Iowa  City, 
for  appellee. 

WBAYEB,  J.  The  conceded  facta  at  the 
case  are  aa  follows:  One  Bosa  Weber,  being 
the  owner  of  a  lOO-acre  tract  of  land  in 
Johnson  county,  Iowa,  died  testate  December 
25, 1909.  Her  will,  which  has  been  duly  pro- 
bated, first  provides  for  certain  legacies,  and 
Vtiea  proceeds  to  dispose  of  the  residue  of 
her  estate  in  the  following  manner: 

"I  will,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  property  after 
payment  of  the  above  legacies,  which  I  may 
have  at  the  time  of  my  death  of  whatever 
kind,  nature  or  description,  real,  personal  or 
mixed  to  be  equally  divided  among  my  eight 
children  now  living,  each  to  receive  one 
eighth;  to  my  son,  William,  one-eighth;  to 
my  son,  Frank,  one-eighth ;  to  my  son,  George, 
one-eighth;  to  my  son  Kddie,  one^lghth;  to 
my  daughter  Mary  Bothell,  <mfr«ighth;  to 
my  daughter,  Annie  Frlsbie,  one-eighth;  to 
my  daughter,  Lizzie  Weber,  one-eighth. 

"OodiclL 

"I  name  and  appoint  my  son,  William  Web- 
er and  A.  B.  Frlsbl^  my  son-in-law,  to  be 
the  sole  executors  of  this  will  and  my  estate 
without  bond  and  authorize  and  empower 
them  to  sell  my  real  estate  and  sign  a  deed 
therefor  as  fully  and  completely  aa  I  myself 
could  do.  And  said  deed  when  so  signed 
shall  convey  all  right,  Utle  or  interest  I  have 
in  any  of  my  real  estate  at  the  time  of  my 
death,  and  no  bond  shall  be  required  for  the 
sale  of  said  real  estate  or  other  purposes." 

In  the  exercise  of  the  power  conferred 
upon  them  by  the  foregoing  devise  the  ex- 
ecutors on  April  8, 1910,  entered  Into  a  writ- 
ten contract  to  sell  and  convey  said  land 
to  Charles  B.  Hunter,  plaintiff  herein,  and 


thereafter  on  March  1,  1911.  a  deed  of  con- 
veyance in  pursuance  of  said  contract  was 
made  and  delivered.  It  further  appears  that 
the  land  Was  Incumbered  by  a  past-due  mort- 
gage of  ^,600.  and  that  other  valid  claims 
to  the  amount  of  $400  were  outstanding 
against  the  estate.  The  testatrix  left  no  per- 
sonal property  available  for  the  payment  of 
debts,  and  said  land  constituted  the  only 
fund  from  which  means  coiild  be  derived  for 
the  proper  administration  and  settlement  of 
the  estate.  At  the  time  of  making  the  deed 
to  plaintiff  he  paid  the  agreed  purchase 
price  of  the  land,  except  the  sum  of  $500, 
which  was  deposited  with  the  defendant  bank 
to  secure  the  payment  of  claims  which  might 
be  established  against  the  estate  during  the 
time  allowed  therefor  by  law.  At  the  same 
time  the  executors  entered  into  a  bond  to 
plaintiff  to  protect  him  against  any  adverse 
claims  which  might  be  asserted  against  tbe 
land  by  judgment  creditors  of  the  beneficiaries 
under  the  will.  It  further  appears  that  on 
May  25,  1906,  and  In  the  lifetime  of  the  tes- 
tatrix, the  defendant  bank  obtained  a  judg- 
ment in  the  district  court  of  said  county 
against  W.  A.  Weber  (who  Is  the  William 
Weber  named  In  the  will)  for  $307,  with  in- 
terest and  costs,  and  that  said  judgment  has 
never  been  paid  or  otherwise  discharged. 
The  defendant,  asserting  that  up<m  the  death 
of  the  testatrix  its  judgment  became  a  lien 
upon  the  land  or  upon  such  interest  ther^ 
as  was  acquired  by  W.  A.  Weber,  caused  ex- 
ecution to  be  Issued  and  levied  upon  the 
property  under  date  of  May  18,  1911,  where- 
upon plaintiff  served  written  notice  upon  the 
defendant  of  his  claim  of  ownership  free  and 
clear  from  the  alleged  lien,  and,  having  ten- 
dered to  defendant  the  sum  of  $1.25  as  pro* 
vided  by  statute  to  cover  the  expense  of  mak- 
ing the  conveyance,  demanded  the  execution 
and  delivery  to  him  of  a  quitclaim  deed. 
Said  demand  being  refused,  this  action  was 
begun  to  settle  the  rights  of  the  parties, 
and  quiet  the  title  in  plaintlEt.  The  defend- 
ant's answer,  briefly  stated,  is  a  reassertlon 
of  the  existence  of  its  alleged  Judgment  lien 
which  it  asks  the  court  to  affirm  and  estab- 
llsh  by  its  decree.  The  trial  court  fbund  for 
the  plaintiff  that  the  Judgment  was  not  a 
lien  upon  the  lands  In  his  hands.  To  obtain 
a  reversal  of  that  holding,  the  defendant  ap- 
peals. 

[1]  A  judgment  lien  is  a  creature  of  the 
statute,  and,  except  as  there  provided,  noaa 
exists.  Our  statute  (Code.  |  8801)  provides 
that  Judgments  in  courts  of  record  are  ileus 
upon  real  estate  owned  by  tbe  defendant  at 
the  time  of  such  rendition,  and  also  upon 
all  he  may  subsequently  acquire  for  tbe  pe- 
riod of  10  years  from  that  date.  This  has 
been  held  applicable  to  both  legal  and  equi- 
table Interests  In  lands.  Brebner  t.  John^ 
son,  84  Iowa,  23,  SO  N.  W.  30. 

[2]  But  a  Judgment  lien  has  no  effect  to 
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create  any  property  rl^t  In  the  jndgmeat 
creditor.  It  does  not  atUch  to  tbe  land  aa 
dlsUnet  txom  tbe  title  beld  or  obtained  by 
the  debtor.  Hto  lien  almply  glTea  bbn  a 
prior  right  as  against  a  general  creditor  to 
tfiforce  his  claim  by  lery  upon  and  sale  of 
the  debtor's  legal  or  equitable  estate  In  the 
land,  bat  be  cannot  selie,  sell,  or  acquire 
any  greater  Interest  than  is  owned  by  the 
debtor  himself.  If  there  be  any  equities,  Ilm- 
Uatlons,  or  conditions  attaching  to  the  debt, 
or's  title  whldi  would  defeat  it  In  tbe  hands 
of  the  debtor  himself,  It  would  be  subject  to 
the  same  inflrmltles  and  liabilities  In  the 
bands  of  tbe  purchaser  under  such  levy. 
Even  if  the  debtor  has  some  real  or  afq^arent 
interest  In  land  to  which  the  Hen  has  attadi- 
ed,  yet  if  bis  title  has  been  bo  qualified  in  the 
instrument  creating  It  that  it  may  be  defeat- 
ed or  dlTested  by  a  power  intmsted  to  anoth- 
er, and  It  Is  In  fact  thereafter  so  defeated  or 
dlrested,  the  lien  falls  with  It,  and  the  cred- 
itor cannot  pursue  the  property  in  the  hands 
of  a  third  person  who  has  acquired  It  through 
tbe  exercise  of  that  power.  This  is  not  only 
the  reasonable  rule,  but  Is  we  think  sustained 
by  all  the  anthoritles.  The  thought  will 
perhaps  be  more  clear  If  we  keep  In  mind  the 
fact  that  a  Judgment  lien  does  not  attach  to 
the  land,  but  to  the  Jadgment  debtor's  in- 
terest in  it,  and.  If  that  Interest  be  subject 
to  any  Infirmity  or  condition  by  reason  of 
wlilch  it  Is  eliminated  or  ceases  to  exist,  the 
lien  attaching  thereto  ceases  with  It.  Beaver 
V.  Ross,  140  Iowa,  154,  118  N.  W.  287,  20  L. 
R.  A.'6S,  17  Ann.  Cas.  640;  Thomas  v.  Ke- 
nedy, 24  Iowa,  405.  9S  Am.  Dec.  740 ;  Buck- 
nell  V.  Deerlng,  09  Iowa,  548,  68  N.  W.  825; 
Holden  v.  Garrett,  23  Kan.  98 ;  Shlpe  v.  Re- 
pass. 28  Gratt  (69  Va.)  716;  Sinclair  v.  Sin- 
clair, 79  Va.  40;  Snyder  v.  Martin,  17  W. 
Va.  276,  41  Am.  Rep.  670;  Scudder  v.  Voor- 
hiss.  6  Sandf.  (N.  Y.)  271.  Applying  this 
principle,  tbe  New  York  court  In  Moore  v. 
Pitta,  63  N.  Y.  86,  where  a  lien  was  sought 
to  be  enforced  against  one  Hall,  says:  "It 
Is  obvious  that  the  lien  of  Oilman's  Judg- 
ment could  only  attach  to  such  estate  as 
Ball  bad  in  tbe  premises.  If  that  estate 
was  snbject  to  be  divested  by  the  breach  of 
any  omdltion  subsequent,  any  such  breach 
Oiat  would  divest  the  estate  would  of  neces- 
sity destroy  the  Hen."  See,  also,  Ackerman 
T.  Gordon,  67  N.  Y.  63;  Rose  v.  Hatch,  126 
N.!  Y.  427,  26  N.  B.  467;  Leeds  v.  Wake- 
field, 10  Gray  (76  Mass.)  514;  Smyth  v.  An- 
derson. 31  Ohio  St.  144;  Baker  v.  Copen- 
barger,  15  111.  103,  58  Am.  Dec.  600 ;  Wetmore 
T.  Mldmer,  21  N.  J.  Eq.  242 ;  Morse  v.  Bank, 
47  N.  J.  Eq.  270,  20  Atl.  961,  12  L.  R.  A.  62; 
Mayo  T.  Herrltt.  107  Mass.  606. 

[I]  The  application  of  this  rule  to  the 
case  at  bar  is  too  clear  to  require  argument 
The  will  did  not  devise  the  land  to  the 
beneficiaries  therein  named.  It  gave  them 
no  more  than  a  specified  share  in  the  resi- 
due of  the  estate.  It  may  be  presumed  that 


the  testatrix  knew  that  she  was  leaving  no 

personalty  with  which  to  pay  her  debts,  and 
the  legates  provided  for  In  her  wiU  and 
that  a  sale  the  land  would  doubtless  be 
necessary  for  a  proper  settlement  of  her  es- 
tate; but,  even  if  such  be  not  the  case,  she 
had  the  tmdouhted  right,  to  confer  upon  her 
executors  a  power  of  sale,  and  so  long  as 
tile  estate  remained  unsettled,  and  the  ex- 
ecutors were  still  in  tlie  active  exercise  of 
their  trust,  no  devisee  under  the  wUl  could 
dispose  of  any  part  or  share  of  the  land 
and  invest  the  purchaser  with  title  or  estate 
therein  which  would  not  be  defeated  and 
rendered  Ineffectual  by  a  conve^noe  by  the 
executors  under  the  tratamentary  power 
conferred  upon  them.  This  Is  squarely  held 
In  the  half  dozen  cases  last  above  cited.  It 
is  immaterial  whether  we  adopt  the  view 
that,  by  reason  of  an  application  of  the  doc- 
trine of  equitable  conversion,  tbe  entire 
property  is  to  be  treated  as  personalty,  or 
adopt  tbe  other  theory  that  the  beneficiaries 
under  tbe  wUl  took  an  actual  1^1  or  equi- 
table estate  in  the  land.  In  the  former  case 
there  would  be  no  lien  which  could  affect 
tbe  land  in  the  bands  of  a  grantee  in  a  con- 
veyance by  the  executors.  In  the  latter  case 
the  estate  or  Interest  held  by  the  debtor  in 
the  land  would  be  divested  by  tbe  executor's 
deed,  and  his  only  right  in  the  premises 
would  be  bis  right  to  bis  proper  share  of  the 
proceeds  of  the  sale  or  rather  to  his  proper 
share  In  the  distribution  of  the  residue  of 
the  estate  after  paying  the  legacies  and 
making  due  settlement  of  claims  and  ex- 
prases  of  administration.  With  the  extin- 
guishment of  the  debtor's  interest  in  the 
land  the  creditor's  Hen  was  also  extin- 
guished. 

Without  quoting  largely  from  the  prece- 
dents, it  may  be  said  that  their  general  pur- 
port is  fairly  reflected  In  Morse  v.  Bank, 
47  N.  J.  Eg.  270,  20  Atl.  961,  12  L.  R.  A.  62, 
a  case  In  which  the  facts  are  much  like 
those  shown  In  the  record  before  us.  There 
the  will  authorized  the  executor  to  sell  and 
convey.  A  Judgment  creditor  levied  an  ex- 
ecution upon  the  fractional  interest  of  a 
devisee,  and  obtained  a  sheriff's  deed  there- 
for. Subsequently  the  executor  exercising 
tbe  power  given  bim  by  the  wlU  sold  and 
conveyed  to  another  purchaser.  Upholding 
tbe  latter  conveyance  the  court  says:  "By 
the  purchase  at  tbe  sheriff's  sale,  complain- 
ant acquired  only  Richard's  estate  as  an 
heir  at  law,  subject  to  the  trust  and  power 
of  sale  contained  tn  the  testator's  wlU.  If 
the  power  of  sale  subsisted  and  was  capable 
of  being  executed  at  tbe  time  of  the  sher- 
iff's sale,  the  purchaser  at  the  executor's 
sale  took  a  title  under  the  testator's  will 
paramount  to  any  estate  derived  from  or 
through  the  heir."  The  dedsion  in  Wetmore 
V.  Midmer,  21  N.  J.  Eq.  242,  is  also  very 
closely  In  point  upcm  the  question  before  us. 
The  case  of  Atlee  v.  Bullard,  123  Iowa,  274, 
98  M.  W.  880,  Cited  by  appellant,  Is  not  In 
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point  There  no  attempt  was  made  to  exer- 
cise tbe  testamentary  power,  but  all  parties 
In  interest  united  In  treating  the  property 
as  land  owned  In  common  and  entered  into  a 
partition  of  the  same  as  such.  The  ques- 
tion as  to  tbe  effect  o£  the  power  upon  the 
rlj^ts  of  the  parties  was  not  suggested  un- 
til controversy  arose  over  tbe  adjustment 
of  ll^ia  in  distributlBg  the  proceeds  of  the 
partition  sale,  and  we  held  that  the  point 
was  raised  too  late.  The  decision  in  Wll- 
liama  t.  Lobban.  206  Mo.  399,  104  S.  W.  58. 
also  relied  upon  by  the  appellant,  does  not 
sustain  Its  contention  for  the  opinion  ex- 
pressly recognized  the  principle  tliat  the 
h^B  right  and  title  to  the  land  may  be 
divested  by  the  exercise  of  the  power  con- 
tained In  the  will.  Counsel  seem  to  argue 
upon  the  theory  that  the  executors  In  exer- 
cising the  powers  given  tv  them  were  selling 
and  conveying  the  property  of  the  devisees, 
andt  as  tbe  latter  conid  not  have  avoided  the 
lloi  had  they  themselves  made  the  convey- 
ance tbe  same  result  must  follow  a  convey- 
ance by  the  executors.  This  view  wholly 
Ignores  or  misapprehends  the  nature  of  the 
estate  or  interest  created  by  the  will.  As 
we  have  already  mentioned,  the  will  makes 
no  qpedflc  devise  or  disposition  of  the  land. 
TtB  gift  to  W.  A.  Weber  Is  limited  to  the 
right  to  an  equal  one-eighth  share  of  the 
residue  of  the  estate  after  paying  I^des, 
debts,  and  expenses  of  administration,  and 
this  gift  is  made  subject  to  the  power  of  the 
executors  to  sell  and  convey.  But  the  title 
conveyed  under  the  power  Is  not  the  title 
of  the  devisee.  It  Is  the  title  of  the  testator 
which  passes  to  the  pnrchAs^  directly  from 
the  testator  through  the  executors,  and  not 
through  the  heirs.  The  power  and  authority 
of  the  executors  to  sell  and  convey  being 
clearly  paramount,  Its  exercise  eliminates 
or  defeats  the  inferior  or  Imperfect  title,  if 
any  they  had.  of  the  devisees,  and  as  a  nec- 
essary consequence  tbe  lien,  if  any,  attach- 
ing to  such  Inferior  or  Imperfect  title,  is 
extinguished  with  It  In  this  connection 
it  Is  immaterial  whether  the  true  theory 
be  that  the  executors  toolc  tbe  title  to  the 
land  for  the  purposes  of  their  trust  or 
whether  they  be  considered  as  the  devisees 
or  depositories  of  a  power  only,  or  whether 
the  effect  of  the  devise  was  to  work  an  eq- 
uitable conversion  of  the  realty  Into  per- 
sonalty. By  either  route  we  are  Inevitably 
led  to  tbe  same  result  Many  of  the  au- 
thorities are  reviewed  by  this  court  in  Bea- 
ver V.  Ross,  supra,  and  tbe  conclusions  there 
announced  are  in  harmony  with  the  views 
we  have  here  expressed. 

The  point  made  by  appellant  that  plaintiff 
purchased  the  land  with  notice  of  the  claim 
asserted  by  appellant  Is  not  controlling.  If 
the  Judgment  was  a  lien  which  would  follow 
tbe  title  in  the  bands  of  a  grantee  In  an  ex- 
ecutor's deed,  be  would  be  held  to  have  had 
at  least  constructive  notice  of  It  and  could 


not  be  heard  to  object  to  its  enforcement 
but  if,  as  we  have  said,  there  was  no  lien  or 
if  there  was  a  lien,  and  It  was  such  as 
would  be  extinguished  by  a  conveyance  un- 
der the  paramount  power,  there  is  no  rule 
of  law  or  principle  of  equity  which  would 
forbid  his  taking  such  conveyance  and  in- 
sisting upon  holding  the  title  free  from  tbe 
claims  of  the  alleged  lien  holder. 

The  equities  of  the  case  as  argued  by 
counsel  for  appellant  growing  out  of  tbe 
claimed  fact  that  the  sale  was  made  by 
the  executors  for  the  purpose  of  cheating 
and  defrauding  the  Judgment  creditors  of 
the  devisees  are  not  very  persuasive.  We 
do  not  hpld,  nor  must  anything  we  have 
said  be  so  understood,  that  tbe  property  or 
the  property  rights  which  the  devisees  ob- 
tained under  the  will  are  not  liable  to  be 
subjected  to  the  claims  of  their  creditors. 
Our  decision  only  goes  to  the  proposition 
that  a  Judgment  creditor  acquires  no  lien  or 
claim  upon  the  land  left  1^  the  testator 
which  can  be  asserted  or  enforced  against 
It  In  the  bands  of  one  to  whom  it  bos  beai 
conveyed  by  the  executors  in  the  e^rdae 
of  power  omferred  upon  them  by  the  will. 
Beytmd  that  we  need  not  ga  The  creditors 
have  neither  legal,  equitable,  nor  mtHrai 
rights  to  any  greator  interest  or  estate  In 
the  pn^wrty  than  their  debtors  aoqutred 
under  the  wUL  It  was  tbe  undoubted  rli^t 
of  the  mother  in  her  will  to  burden 

or  limit  the  estate  she  was  giving  her  dUl- 
dren  by  sudi  lawful  conditions  and  Umlta- 
tlons  as  to  her  should  seem  wise.  Sbe  wa» 
under  no  obligationB  to  provide  tor  the  pay- 
ment at  their  debts  or  to  protect  their  cred- 
itors, and.  If  the  conditions  or  limitations 
imposed  her  made  the  subject  of  the  de- 
vise less  available  or  more  difficult  of  sub' 
Jectlon  to  the  payment  of  their  dalma.  it 
was  within  her  right  so  to  do,  and  aflFords 
them  no  Just  ground  of  complaint  Made  t. 
Briggs,  87  Iowa,  620,  54  N.  W.  466,  43  Am. 
St  Rep.  410. 

It  is  unnecessary  to  further  pursue  the 
discnsslon.  Vtiat  we  have  said  suffldaitly 
Indicates  onr  conclusion  that  the  trial  ooart 
was  not  In  error  In  holding  that  vj/on  the 
agreed  fhcts,  the  appellant's  Judgment  con- 
stitutes no  Uoi  upon  the  land  In  the  hands 
of  the  plalntifr. 

The  decree  below  is  therefore  affirmed. 


WESBMAN  V.  ORAHAU. 

(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

1.  TbIAI,    (i    U*)  —  DOOKKT  —  TBAHSFEB  TO 

Equitt  Bids. 

Where,  in  an  action  for  Uqaid&ted  damag- 
es for  breach  of  contract  for  tbe  exchange  of 
real  estate,  plaintiff  pleaded  the  contract,  alleg- 
ed a  breacn,  and  demanded  liquidated  damages, 
and  defendant  admitted  the  execution  of  the 
contract,  but  denied  that  it  became  a  binding 
contract  because  of  specified  ecnditiona,  and 
filed  a  cross-petition  pleading  fraudulent  repie- 
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eeDtations  made  hj  plaintiff,  and  asUng  for  the 
cauceUatioa  of  the  contract,  the  court  on  mo- 
tioD  of  defendant  properly  tranaferrad  the  cause 
to  the  canity  side  of  the  docket 

_  Mote^For  other  eases,  see  Tiial,  Cent 
t.  H  Dec  Dig.  I  U  •] 

2.  ElxcKANOB  or  Fbopibtt  8*)— Contracts 

— REBCIBSIOn— BSTOFFKL. 

Where  a  party  to  a  contract  for  the  ez- 
cban£e  of  real  estate  based  bis  refusal  to  per^ 
form  on  the  ground  that  he  had  not  made  a 
contract,  and  that  at  the  time  blU  he  knew  of 
the  land  wbieli  the  adverse  party  sboold  con- 
vey was  what  the  latter  had  stated,  and  sub- 
sequently Investigated  the  land  and  found  the 
adverse  party's  statements  relative  thereto 
bUse,  he  was  not  estopped  when  sued  by  the  ad- 
verse par^  tor  liquidated  damages  for  breach 
of  contract  to  plead  the  fraud  as  a  ground  for 
resciBflion. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  U  14-18;  Dec  Dig.  f  a«l 

Appeal  from  District  Court,  Jolmaon  Ooan- 
tr:  B.  P.  How^  Judge. 

Suit  to  recover  liquidated  damages.  Judg- 
ment for  the  defendant  from  wbidi  tbe  plalur 
tiff  appeals.  Affirmed. 

Remley  ft  Bemley,  of  Anamosa,  and  Mil- 
ton Remley,  of  Iowa  City,  for  appellant 
Ball  &  Bail  and  Wade,  Dutdter  &  Davla, 
all  of  Iowa  01t7>  tot  appellee.  i 

SHEBWIN,  J.  Tbe  parties  to  this  action 
signed  a  writing  by  the  terms  of  which  tbey 
were  to  exchange  real  ^tate;  the  plaintiff's 
land  being  in  Nebraska  and  consisting  of  606 
acres,  and  the  defendant's  land  being  In  Mis- 
souri and  consisting  of  1,109  acres.  The 
writing  provided  for  liquidated  damages  in 
tbe  sum  of  $6,000  should  either  party  fail  to 
comply  with  Its  terms. 

[1]  The  plalntur  pleaded  tbe  agreement, 
alleged  a  breach  thereof,  and  asked  to  re- 
cover the  damage  provided  for  therein.  The 
defoidant  admitted  signing  the  writing,  hut 
denied  that  It  ever  became  a  contract  be- 
tween them.  He  alleged  that  it  was  deliver- 
ed to  a  third  party,  to  be  bela  until  he 
could  learn  whether  his  brother,  who  was 
the  owner  of  the  Missouri  land,  had  a  deal 
on  for  tbe  sale  or  exchange  of  the  land,  and, 
it  be  bad,  that  the  writing  was  not  to  be 
delivered  to  the  plaintifF,  and  was  not  to  be- 
come effective  or  a  contract  binding  either 
party.  T]^e  defendant  further  pleaded  that 
at  the  time  in  question  bis  brother  was  ne- 
gotiating the  sale  or  exchange  of  the  Mis- 
souri land,  and  that,  upon  learning  thereof, 
be  immediately  notified  the  plaintiff  of  sacb 
tact,  and  of  tbe  fact  that  be  could  not 
make  tbe  contemplated  contract  with  the 
plaintUt,  The  defendant  in  a  croas-petition 
pleaded  false  and  fraudulent  i^resentatlons 
as  to  tbe  qnality  and  value  of  tbe  Nebraska 
land,  and  asked  that  the  contract  be  cancel- 
ed. After  the  issues  had  been  thus  settled, 
the  defendant  moved  to  transfer  tbe  issue 
on  the  cancellation  of  the  contract  to  the 
equity  idde  of  tbe  docket  to  be  first  tried. 


This  motion  was  sustained,  and  the  issue 

was  80  tried;  the  trial  resnltliig  in  a  Jttdg- 
mmt  for  tbe  deftodant  W9  are  of  tbe  opln- 
ion  that  tbe  court  pzoperly  sustained  the- 
motl<Hi  to  transfer.  It  is,  of  orarse,  true 
that  the  qiustion  whether  there  had,  in 
fact;  been  a  contract  and  the  question  of 
fraud  in  its  proctirement,  If  there  was  a  con- 
tract; conid  both  be  determined  in  a  law 
action.  But  tbe  plaintiff  might  bave  dls- 
missed  before  trial,  in  which  event  the  de- 
fendant, in  the  absence  of  a  eross-petltioik 
praying  a  cancellation  of  the  contract,'  mlgbt 
still  be  subject  to  another  action  on  an  ap- 
pamtly  valid  contract  We  have  held  that 
the  cancellation  of  a  contract  can  only  be 
procured  in  equity*  and  under  the  rule  so- 
announced  the  issue  here  was  properly  tried. 
Twogood  T.  Allee,  126  Iowa,  69,  99  N.  W.  288;^ 
Carey  t.  Gunnison  et  aL,  66  Iowa,  702,  22* 
N.  W.  984;  Johnston  &  Bon  v.  Boebuck,  IM 
Iowa,  623,  78  N.  W.  1062. 

Tbe  defendant  daims  that  the  writing  waa 
not  to  be  delivered  or  to  become  effective  as- 
a  contract,  if  bis  brotber,  who  was  tbe  owner 
of  tbe  Missouri  land,  was  at  that  time  nego- 
tiating a  sale  or  exchange  thereof.  On  tbe 
other  hand,  tbe  plaintiff  claims  that  the  only 
condition  on  which  the  completion  of  the- 
contract  depended  was  that  the  brother  bad 
already  made  a  sale  of  tbe  Missouri  land. 
We  reach  the  conclusion  tbat  the  defend- 
ant's statement  of  this  oral  agreement  1» 
the  trne  one,  and  that  the  writing  never,  in 
fact,  represented  a  contract  between  tbe  par- 
ties, for  it  is  conclusively  shown  that  tbe 
brotber  was  then  negotiating  a  sale  or  ei- 
cbange  of  this  land  and  was  then  in  Mis- 
souri, or  on  his  way  there  In  furtherance  of 
such  negotiation.  But,  even  if  the  writing 
became  a  contract,  we  are  convinced  that 
it  was  procured  by  tbe  false  and  fraudulent 
representations  of  the  plaintiff  as  to  the 
quality  and  value  of  the  Nebraska  land. 
The  plaintiff  knew  the  quality  of  his  land 
and  its  value,  while  the  defendant  had  not 
seen  it,  nor  did  he  know  anything  about  It 
aside  from  what  the  plaintiff  told  him. 

[2]  The  appellant  says,  however,  that  the 
defendant  did  not  base  his  refusal  to  carry 
out  the  terms  of  tbe  writing  on  the  ground 
of  fraud,  and  that  he  could  not  change  his 
position  after  the  suit  was  brought  fThe 
defendant  based  his  refusal  on  tbe  proposi- 
tion tbat  be  had  never  made  a  contract,  and 
at  that  time  all  he  knew  about  the  land 
was  what  the  plaintiff  had  told  him.  Butr 
after  this  suit  was  b^nin.  be  investigated 
the  land,  and  found  that  plaintiff's  state- 
ments relative  thereto  were  false.  If  he  did 
not  know  of  the  fraud  tbat  had  been  at- 
tempted when  he  first  refused  to  complete 
tbe  contract,  he  was  not  estopped  from  plead- 
ing and  relying  thereon  after  be  knew  the 
facts.   Tbe  Judgment  Is  affirmed. 

Affirmed. 
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WILLIAMS  T.  WILLIAU9. 

(Supreme  Court  of  Iowa.    Not.  18.  1912.) 

Wills  (J  608*)— Conbtbuction— Lin  Esun 
— ItULS  IN  Shbllet's  Case. 

Under  a  will  providiiiff  that  upon  the  death 
of  tCBtator'B  wife,  who  was  given  a  life  estate, 
his  son  shall  have  and  become  owner  in  all  the 
real  estate  of  a  life  estate  therein,  and,  on  his 
death,  the  said  property  shall  pass  and  go  to 
the  heirs  of  his  body  in  tee,  but,  if  he  died  with- 
out issue,  it  should  go  to  his  sisters,  that  he 
could  not  mortgage  or  sell  the  real  estate  ex- 
cept that  he  could  mortgage  it  to  pay  legacies 
due  bis  sisters,  the  son  took  only  a  lite  estate, 
since  the  rule  in  Shelley's  Case  is  not  control* 
ling,  and  effect  will  be  given  to  the  Intent  ot 
the  testator  as  ascertained  from  the  whole  in- 
strument, unless  prevented  by  sons  positive 
rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  11  1372-1376;  Dec.  Dig.  |  60&*] 

Appeal  from  District  Ooart,  Johoaon  Coun- 
ty; B.  P.  Howell,  Juds& 

Action  to  recover  possession  ot  certain 
real  estate  and  to  establish  plalntlfTs  title 
thereto.  Defendant  demurred  to  the  petl- 
tton,  and,  this  demurrer  having  been  sus- 
tained, plalntur  elected  to  stand  on  his  peti- 
tion, and  ludgment  vraa  lenAeteA  for  de- 
fendant   Plaintlir  appeals.  Afflrmed. 

Ney  ft  Bradley,  of  Iowa  C^ty,  for  appe- 
lant Wad^  Dutcher  ft  Davis,  of  Iowa  City, 
for  appdieeu 


DEIEIUEB,  J.  Plaintiff  dalnu  title  to  the 
real  estate  in  controversy  nnder  and  in 
virtue  of  the  will  of  Peter  Williams,  de- 
ceased, from  which  we  quote  the  following 
paragraphs: ' 

"Par.  1.  I,  Peter  Williams,  of  the  coun- 
ty of  Johnson,  state  of  Iowa,  being  of  sound 
mind  and  disposing  memory,  do  hereby  make 
and  publish  this,  my  last  will  and  testament, 
as  follows,  to-wit:  I  will  and  bequeath  to 
my  beloved  wife,  Ellen  M.  WllUkms,  a  life 
interest  in  and  to  all  real  property  of  which 
I  may  die  seized  or  possessed  the  same  to 
use  to  her  use  and  support,  she  to  receive 
all  rents,  profits  and  emoluments,  derived 
therefrom  so  long  as  she  shall  survive  me, 
provided,  however.  It  is  my  will  and  wish 
that  my  son,  Peter  Williams,  shall  be  allowed 
to  rent  the  real  estate  in  which  my  said 
beloved  wife  shall  have  a  life  Interest  as 
aforesaid.  If  my  said  beloved  wife  shall 
find  and  deem  him  a  suitable  and  careful 
person  to  whom  to  rent  the  same. 

"Par.  2.  I  will  and  bequeath  that  upon 
the  death  of  my  said  beloved  wife,  that  my 
said  beloved  son,  Peter  Williams,  shall  have 
and  become  owner  In  all  real  estate  men- 
tioned in  the  next  preceding  paragraph  of 
a  life  estate  therein  and  upon  the  death 
of  my  said  beloved  sou  the  said  property 
shall  pass  and  go  to  tlie  heirs  of  his  body 
and  become  vested  in  them  in  fee  simple 


absolute,  provided,  iMnrmr,  should  mj  said 
beloved  son  die  without  Isane  thai  the  said 
real  estate  shall  pass  and  go  to  his  ^ters, 
IlBie  F.,  Nellie  H.,  and  Jennie  A.,  or  to  the 
survivors  of  them;  it  ixHog  my  will  that  all 
of  my  real  estate  of  whatever  Und  or  na- 
ture ot  which  I  may  die  seised  or  possessed 
shall  first  be  subject  to  the  life  estate  ot 
Interest  of  my  sold  beloved  wife  as  pro- 
vided in  the  first  paragraph  hereof,  and 
upon  her  death  shall  pass  to  my  beloved 
son,  the  said  ^ter,  and  that  the  said  son 
shall  have  a  llffe  estate  therein  and  that  he 
shall  not  be  privileged  to  mortgage  or  sell 
the  said  teal  estate  or  any  part  thereof  except' 
that  he  shall  be  allowed  to  mortgage  the 
said  real  estate  for  the  purpose  ot  obtaining 
mon^  with  which  to  pay  his  Asters,  Liade 
F.,  Nellie  H.,  and  Jennie  A.,  the  several  sums 
bequeatlied  them  as  provided  In  the  neit 
succeeding  paragraph  Iwreofl 

"Par.  S.  Upon  the  death  of  my  beloved 
wife.  Ellen  21.,  I  will  and  bequrath  that  my 
son,  the  said  beloved  Peter  Williams,  shall 
pay  to  my  beloved  daughter,  Uszle  F.,  the 
sum  of  twenty  five  hundred  dollars,  and 
shall  pay  my  beloved  daughter,  Nellie  H., 
the  sum  of  two  thousand  dollars  and  shall 
pay  to  niy  beloved  daughter  Jennie  A.,  the 
stmi  of  one  thousand,  dollars,  the  said  sev- 
eral sums  bequeathed  In  tbto  paragraph  to 
be  paid  within  one  year  from  the  death  of 
my  beloved  wife,  and  to  become  a  charge 
and  lien  upon  all  real  estate  left  In  my  es- 
tate and  passing  Into  the  hands  ot  my  said 
beloved  son,  Peter,  as  in  the  next  preceding 
paragraph  provided  until  said  several  sums 
are  fully  paid. 

"Par.  4.  I  will  and  bequeath  that  all  the 
personal  belongings  of  which  I  may  die 
seized  or  owner  or  possessed,  shall  pass  and 
become  the  property  of  my  beloved  daughters, 
Lizzie  P.,  Nellie  H.,  and  Jennie  A.  In  equal 
shares;  It  being  my  will  that  my  said  daugh- 
ters shall  take  all  and  every  kind  of  per- 
sonal property  of  which  I  may  die  owner  or 
possessed  In  equal  shares;  provided,  how- 
ever, I  will  and  bequeath  unto  my  said 
beloved  son,  Peter  all  the  work  horses,  har- 
ness, buggies,  wagons  and  farming  machin- 
ery of  which  I  may  die  owner  or  possessed; 
said  beloved  children  to  become  owners  of 
the  said  personal  property  upon  my  death; 
and  provided  further  that  the  piano  which  I 
may  possess  upon  my  death  shall  go  to  my 
beloved  daughter,  Jennie  A. 

"Par.  B.  I  will  and  bequeath  that  my 
said  beloved  son,  Peter  Williams,  shall  pay 
all  expenses  of  my  last  sickness  and  burial 
expenses  and  I  will  and  request  that  my 
beloved  daughters  Lizzie  F.,  Nellie  H.,  and 
Jamie  A.,  shall  erect  at  their  expense  a  mon- 
tmient  at  my  grave  which  shall  cost  not  less 
than  six  hundred  dollars.  I  will  and  request 
that  my  beloved  son,  Peter  Williams,  shall 
pay  the  expenses  of  my  last  si^ess  and 


•For  other  etaea  see  sama  topic  and  aactlon  NUMBER  in  Doc.  Dis-  A  Am.  Dts.  Ksy-lje.  Serlas  ft  Rop'r  Indaca 

Digitized  by  Google 


worbaIjL  t.  des  uoimeb  retail  anocEBS'  ass*h 


481 


barial  ezpeoKB  of  my  bdoved  wife,  Bl> 

leu  M." 

The  arsDment  la  that  by  the  second  pftr- 
agiaph  of  the  will  either  under  the  role 
of  Sheila's  Ctise,  or  by  reason  of  the  lan- 
guage of  the  cUnse  Its^  plaintiff  took 
an  estate  In  fee,  subject  to  a  life  estate  In 
hl8  mother,  and  that  all  subsequent  clanaea 
are  void  for  repugnance  or  operated  as  a 
restraint  upon  aUenatlon  and  should  not 
be  considered.  For'  appellee  It  Is  contend- 
ed that  the  rule  of  Shelley's  Case  Is  not  ap- 
plicable to  wfllfl,  or,  If  aM>Ucable,  It  Is  not 
a  role  of  property,  but  may  pwbaps  be  ctm- 
sldeied  In  arriving  at  the  taetator'B  Intent, 
and  that,  In  any  event,  the  role  to  be  ap- 
plied bnre  la  to  arrive  at  testator*a  intent 
from  the  e»tminatlon  of  the  whole  Instm- 
ment  It  Is  useless  to  ent»  Into  the  field 
of  Inquiry  regarding  the  law  oC  this  state 
an>Ucable  to  sa<A  wUla.  The  question  was 
fDUy  examined  in  the  late  case  of  Weetcott 
r.  Meeker,  144  Iowa,  811,  122  N.  W.  064, 
20  L.  B.  A.  (N.  8.)  947.  aud  we  there  held, 
followtog  the  MaasachnsettB  court,  that: 
"The  rule  for  the  construction  of  wilts  fol- 
lowed by  courts  In  recent  times  is  to  ascer- 
tain the  Intent  of  the  testator  from  the 
whole  Instrument,  attributing  due  weight 
to  all  its  language,  and  then  give  effect  to 
that  intent  unless  prevented  by  some  posi- 
tive rale  of  law,  rather  than  to  try  to  make 
Interpretation  of  particular  words  or  phrases 
In  one  instrument  square  with  that  before 
given  to  somewhat  similar  words  used  by 
some  one  else  under  other  surroundings  to 
accomplish  a  more  or  less  different  end. 
McCurdy  v.  McOallum,  186  Mass.  464,  72  N. 
E.  75.  A  few  combinations  of  words  had 
become  so  fixed  in  their  meaning  by  law  and 
imrarylng  use  as  to  be  rules  of  propert7. 
Bat  ordinary  canons  for  the  interpretation 
of  wills,  having  been  established  only  as 
aids  for  determining  testamentary  intent, 
are  to  be  followed  only  so  far  as  they  ac- 
complish that  purpose,  and  not  when  the 
result  would  be  to  defeat  it" 

Going  back  now  to  the  will,  it  will  be  ob- 
■erved  by  reason  thereof  tliat  testator  ex- 
press limited  plaintUTs  estate  to  one  for 
Ufe^  and  put  it  out  of  his  power  to  sell  or 
dispose  ot  the  fee.  In  at  least  two  clauses 
of  the  will  testator  said  that  he  diould  liave 
bat  a  life  estate,  and  express  limitations 
were  pat  upim  iila  power  of  alienation.  It 
Is  manifest  that  the  devise  at  the  remainder 
to  Oie  betrs  of  his  body  ai^  in  defkult  of  Is- 
soe  to  otbera  was  not  Intoided  simply  as 
t  limitation,  but  the  words  creatli^  the 
estate  were  manifestly  Intended  as  words 
«f  purchase.  The  rule  in  Shelley's  Case  Is 
not  cotttTDlUng,  and  no  other  rule  should  be 
recognised  which  will  defeat  testator's  clearly 
expressed  intent 

The  Jadgra«Dt  must  he,  and  It  1%  afilimed. 


WOBBALL  T.  DES  MOINES  BETTAH. 

OBOOBBS*  ASS'N. 
(Supreme  Court  of  Iowa.   Nov.  19,  1912.) 
L  Trial  <|  251*)— IneranonoHS  — Appuoa- 

BILITT  TO  IS8US8. 

Wbere  defendant,  in  an  action  for  the 
wrongful  levy  <d  an  execution  on  ex^pt  prop- 
erty, pleaded  a  former  adjudication  as  to  the 
question  of  exemption,  relying  upoo  a  judgment 
rendered  by  a  justice  of  the  peace,  and  there 
was  evidence  tending  to  show  that  the  contiou- 
ance  of  the  case  before  the  justice  from  Septem- 
ber 21at  to  24th  was  by  mutaal  consent,  the 
refusal  of  defendant's  requested  instruction  that, 
if  such  oontinuance  -was  agreed  apon  by  plain- 
tiff and  defendant,  and  that  jadgment  was  on 
that  day  rendered  against  the  claim  of  plaintiff. 
It  would  constitute  an  adjudication  of  ber  ex- 
emption rights,  was  error,  since  the  issue  of 
former  adjudication  was  before  the  court 

[¥Sd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  SSI-606',  Dec  Dig.  |  2S1.*] 

2.  Justices  of  the  Peace  (I  130»)— Oonolu- 

8IVBNB8S— JDDOMSNT   OV    JUSTIOB    OF  THE 

Pkacb. 

The  judgment  of  a  justice  <tf  the  peace  ta 
as  coDclnsive  on  the  parnes  as  is  the  Judgment 
of  any  other  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  |  ISO.*] 

8.  JuDGioENT  (I  720*)  —  Oonci.uBiwraas  — 

MATTBBS  COHCI.UDBn. 

A  judgment  of  a  court  having  jurisdiction 
la  conclusive  as  to  all  points  and  questions  ad- 
judicated. 

[Bd.  Note^For  other  oases,  see  Judgment, 
Cent  Dig.  1  1261;  Dec  Dig.  1  720.*] 
4.  Jnsncsa  of  thb  Pkaok  H  125*)— Pmoob- 

DUU—GONSKKT  JUDOUKNT. 

Although  under  Code,  |  4522.  a  justice  of 
the  peace  has  no  jurisdiction  to  render  a  valid 
jadgment  after  the  expiration  of  the  third  day 
after  the  canse  Is  sutHidtted  for  final  judgment, 
he  has  jurisdiction  to  enter  jadgment  thereaft- 
er, if  the  parties  to  the  action  stipulate  or  con- 
sent to  a  continuance  to  that  time;  the  stat- 
ute being  intended  for  tlie  protection  of  litigants 
and  one  which  they  may  waive  without  loss  of 
the  justice's  jurisdiction. 

{Ed,  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  890-892,  806-809; 
Dec  Digi  S  125.*] 

6.  EhEBCDXioR  (I  472*)  —  WBORonn.  Imrz— 

IfeASUBB  OF  DaHAGSS. 

In  an  action  to  recover  damages  for  wrong- 
ful levy  on  exempt  famiture,  where  there  was 
evidence  tliat  there  was  a  r^ular  and  well-es- 
tablished market  and  a  well-established  market 
price  tor  secondhand  furniture  at  that  place, 
the  proper  measure  of  plaintiff's  damages  was 
the  secondhand  retail  value  of  the  furniture 
taken,  under  the  general  rule  that  the  value  of 
property  is  to  be  established  by  evidence  of 
what  it  Is  worth  in  the  market 

[E3d.  Note.— For  other  cases,  see  Bxecation. 
Cent.  Dig.  H  1408,  14M;  Dec.  Dig.  |  472.*] 
6.  Evidence  (§  113*)— Compete  ycr— Value. 

Before  actual  value  of  furniture  can  be 
shown  in  an  action  to  recover  damages  for  an 
alleged  wrongful  levy  tiiereon,  it  most  appear 
that  there  is  no  market  value. 

[EA.  Note.— For  other  cases,  see  SIridence, 
Cent  Dig.  IS  259-296;  Dec  Dig.  %  118.*] 

Weaver,  J.,  dissenting  In  part 

Appeal  from  IHstrlct  Court,  Polk  Count?; 
Hugh  Brennan,  Judges 

Suit  to  recover  damages  for  the  vrrongful 
levy  of  an  execution  on  exempt  personal 
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property.  Vbtn  wai  a  verdict  end  Judgment 
for  the  plalDtUf.  The  d^ndant  appeals. 
Beversed, 

Graham  &  Graham,  of  Des  Moines,  for  ap- 
pellant.  J.  L.  Witmer,  of  Dea  Moines,  for 

appellee. 

SHE/BWIN,  J.  The  defendant  had  a  Jnds- 
m.ent  against  the  plaintiff  and  her  divorced 
hnsbend,  and  caused  the  issuance  of  an  exe- 
cution and  a  levy  thereunder  on  honsehold 
goods  In  the  possession  of  the  jrtalntlff. 
Shortly  after  the  levy  made  by  the  defend- 
ant, Chase  &  Co.,  of  Des  Moines,  caused  a 
second  levy  on  the  same  goods;  process  In 
both  of  these  cases  having  Issued  from  the 
same  Justice  court  in  Des  Moines.  After 
both  levies  bad  been  made,  the  plaintiff  here- 
in, Mrs.  Worrall,  served  notice  that  she 
claimed  all  of  said  property  as  exonpt  to  her. 
This  was  denied  by  both  the  defendant  and 
Chase  ft  Od.  Issue  was  Joined  on  the  qaes- 
tlon  of  exemption  before  F.  A.  Oope,  the  Jus- 
tice of  the  peace,  before  whom  the  case  was 
pending.  A  trial  was  had  cm  the  merits,  and 
It  was  found  that  the  goods  levied  on  were 
not  exempt  to  Mrs.  WorralL  No  appeal  was 
ever  taken  from  said  jndiTnent.  The  trial 
on  the  question  of  exemption  was  completed 
September  18,  1908,  and  the  justice  took  the 
matter  under  advisement  and  continued  the 
case  imtll  September  21,  1908.  On  the  2l8t 
of  September,  Uie  case  was  again  continued 
for  a  period  of  three  days,  and  Judgment 
was  finally  entoed  by  the  Justice  on  the  24th 
day  of  September.  Thereafter  the  plaintiff 
herein,  Mrs.  Worrall,  brought  an  action  in 
eaulty  against  Qtase  &  Co.,  asking  that  they 
lie  restrained  from  enforcing  their  Judgment 
against  her.  The  case  finally  reached  this 
court,  and  we  held  therein  that  the  Judg- 
ment obtained  by  Chase  &  Oo.  against  Mrs. 
Worrall  was  void  for  want  of  jupisdlction 
in  the  Justice  to  render  It  six  days  aftor  the 
cause  had  been  submitted  to  him  for  final 
action.  Worrall  v.  Chase  &  Co..  144  Iowa, 
666,  123  N.  W.  8S8. 

[1]  In  tiie  case  now  before  us,  the  defend- 
ant pleaded  former  adjudication  as  to  the 
question  of  exemption,  relying  upon  the  Judg- 
ment rendered  by  the  Justice  of  the  peace  In 
the  proceedings  to  which  we  have  already 
referred.  There  was  evidence  tending  to 
show  that  the  continuance  of  the  case  be- 
fore the  Justice  from  the  21st  to  the  24th  of 
September  was  by  mutual  consent,  and  the 
defradant  adied  an  instruction  to  the  ef- 
fect that  if  such  continuance  was  agreed  up- 
on by  Mrs.  Worrall  and  this  defendant,  and 
that  Judgmmt  was  on  said  day  rendered 
against  the  claim  of  Mrs.  Worrall,  it  would 
constitute  an  adjudication  of  the  exemption 
rights  of  Mrs.  WorralL  This  lijstruction  was 
refused,  and  Uie  court  did  not  Instruct  on 
the  question  of  a  previous  adjudication. 
This  instruction,  or  a  similar  one,  should 
have  been  given.   The  issue  of  former  ad- 


judication was  b^ore  the  court,  and  there 
was  evidence  tending  to  show  that  there 
had  been  an  adjudication,  so  far  as  this  de- 
fendant is  concerned,  In  the  trial  before  the 
Justice. 

[2]  The  Judgment  of  a  Justice  of  the  peace 
is  as  conclusive  on  the  parties  as  is  the  Judg- 
ment of  any  other  court  Central  Iowa  By. 
Co.  V.  Plersol,  65  Iowa,  498,  22  N.  W.  648. 

[31  And  a  Judgment  of  a  court  of  Jnrls- 
diction  is  conclusive  as  to  all  points  aad 
questions  adjudicated.  Beh  v.  Bay,  12T 
Iowa,  246,  103  N.  W.  119,  109  Am.  St.  Hep. 
385;  Beynolds  v.  Lyon  County,  121  Iowa, 
733,  96  N.  W.  1006. 

[4]  We  entertain  no  doubt  as  to  the  Juris- 
diction of  the  Justice  to  render  Judgment  on 
the  24th  day  of  September,  if,  as  a  matter 
of  fact,  the  parties  to  the  action  consented 
to  a  continuance  to  tliat  time.  It  is  only 
where  the  decision  Is  delayed  beyond  the 
statutory  period  for  Judgment,  without  the 
consent  of  the  parties,  ttiat  the  Justice  loses 
Jurisdiction  to  render  a  valid  Judgment.  See 
Iowa  Union  Telephone  Co.  v,  Boylan,  86 
Iowa,  90,  52  N.  W.  1122.  We  think  it  a  gen- 
eral rule  that  parties  to  an  action  in  a  Jus- 
tice court  are  bound  and  estopped  by  their 
stipulation  as  effectively  as  they  are  in  aoy 
other  court.  The  statute  (Code,  I  4522)  re- 
quiring Judgment  to  be  entered  within  three 
days  after  the  cause  Is  submitted  to  the 
Justice  for  final  action  Is  undoubtedly  intend- 
ed for  the  protection  of  lltigonja,  and  may 
be  waived  without  the  loss  of  JurisdictloD 
by  the  Justice. 

[6]  2.  The  defendant  offered  evidence  tend- 
ing to  show  that  there  was  a  regular  and 
well-established  market  for  secondhand  fur- 
niture in  Des  Moinea,  and  a  well-established 
market  price  therefor.  On  the  other  hand, 
the  plaintiff  was  allowed  to  prove,  over  de- 
fendant's objections,  the  actual  value  of  said 
goods.  The  defendant  asked  an  Instruction 
to  the  effect  that.  If  It  was  found  that  there 
was  in  Des  Moines  at  the  time  of  the  levy 
an  established  secondhand  retail  market 
for  used  furniture,  then  the  proper  measure 
of  plaintiff's  damages  would  be  the  second- 
hand retail  value  of  the  furniture  taken. 
We  think  the  instruction  should  have  been 
given.  It  is  the  general  rule  that  the  value 
of  property  is  to  be  established  by  evidence 
of  what  It  is  worth  in  the  market  Scott  v. 
Security  F.  Ins.  Co.,  98  Iowa,  07,  66  N.  W. 
1064;  Bead  v.  State  Ins.  Co.,  103  Iowa,  807, 
72  N.  W.  666.  64  Am.  St  Bep.  180. 

[I]  Before  the  actual  value  can  be  shown, 
it  must  appear  that  there  Is  no  maricet  val- 
ue. Lundvick  v.  Ins.  Co.,  128  Iowa,  876^  104 
N.  W.  429;  Houghtallng  v.  a  G.  W.  By.  OOh 
117  Iowa,  S40,  91  N.  W.  81L  That  there 
may  be  as  certain  a  market  value  for  second- 
hand goods  as  for  new  goods  Is  quite  pos- 
sible, and.  where  such  Is  the  cas^  such  valne 
should  govern. 

Other  errors  are  ^vsented,  but  tbc^  need 
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not  be  discussed  In  rlew  of  our  reTersal  oa 
tbe  polQta  Indicated.    Jodsment  reversed. 

WRAVER,  J.  I  concnr  In  the  conclusion 
eumouDced  and  In  the  argument  of  tbe  fore- 
golDg  opinion  except  in  so  far  as  It  Is  ex- 
pressed In  the  second  paragraph.  I  do  not 
agree  In  Its  Ikoldlng  upon  tbe  measure  of 
damages. 


OWENS  T.  NOBWOOD  WBTFID  COAL  00. 

{Supreme  Court  of  Xorra.   Not.  19, 1912.) 
CNi  Bdiearing. 

L  HAsm  AHD  Servant  (S  278*)— Iihubim— 

SomcixKOT  or  Evidence. 

In  a  coal  miner's  action  for  personal  loja- 
ries  from  a  slate  fell,  evidence  held  not  to  show 
nnligence  by  defendant  in  failing  to  provide  a 
tale  place  of  work  by  not  proirer^  tbnbering 
the  entry  or  in  failing  to  warn  plaintiff  of  tbe 
danger,  etc.,  as  claimed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  »  954r-»72,  977;  Dec  Dig. 
»278.»] 

2.  MaSTEB  and  SKBVAlfT  (i  280*)— iNJUBIEft— 
SUFFIOZENCT  OF  EVIDBNOE— ASSUUPTION  OV 
BiBK. 

Evidence  in  a  coal  miner's  action  for  per- 
■onal  injuries  caused  by  a  slate  fall  held  to 
ihow  that  plaintiff  assumed  the  risk  of  sach  in- 
jury. 

[Sd.  Note^FOT  other  cases,  see  Uaater  and 
Servant,  Cent.  Dig.  S|  981-«86;  Dec  Dig.  I 
28».*1 

3.  BeLEASE  (I  67*)  —  SUFBIOIEHOT  OF  EVI- 
DENCE. 

Evidence  in  an  employe's  action  for  per- 
sonal injuries,  defended  on  the  ground  that 
plaintiff  exeinited  a  release  in  full  satisfaction 
of  all  daima,  held  not  to  show  plaintiffs  men- 
tal capacity  at  the  time  of  Hignlog  the  release, 
or  that  such  capacity  was  impaired. 

[Ed.  Note.— For  other  cases,  see  Belease, 
Cent  Dig.  H  106-108:  Dec  Dig.  |  67.*] 

4.  Beuasb  (I  67*)  —  SuFFicmiOT  OF  Evi- 
DBROB— Fauo:  Stateuentb. 

Evidence  held  not  to  show  any  false  or 
fraudulent  statement  by  defendant's  agent  as 
to  wb&t  the  attending  poysician  told  him  as  to 
bow  long  plaintiff  would  be  in  bed. 

[Ed.  Note.— -For  other  cases,  see  Belease, 
Cent  Dig.  H  106-108;  Dee.  Dig.  |  67.*] 

6.  TBIAL  ({  2K2*)— IlTBEEUCnORS— CORFOBU- 

ITT  TO  Evidence. 

In  an  employe's  action  for  personal  Inju- 
ries, defended  on  tbe  ground  that  plaintiff  ex- 
nmted  a  release  in  Adl  settlement  of  all  claims, 
the  court  instmeted  that.  If  at  the  time  plain- 
tiff signed  the  release  be  was  suffering  great 
pain  and  was  mentally  unfit  to  transact  busi- 
ness, and  the  defendant  made  use  of  statements 
that  he  would  be  well  and  at  work  within  six 
weeks,  and  that  the  doctor  had  so  informed 
him,  and  plaintiff  was  iudaced  by  such  state- 
ments to  sign  tbe  release,  and  that  such  state- 
ments were  not  true,  but  made  for  tbe  purpose 
of  indacing  him  to  sign  tbe  same,  the  jury 
should  find  that  the  release  was  void,  and  that, 
in  considering  whether  it  was  obtained  by  fraud, 
they  should  consider  plaintiffs  condition  at  the 
time,  and  whether  be  was  in  such  condition 
tliat  be  was  incapable  of  understanding  its  ef- 
fect etc  Held,  that  the  instruction  authorized 
the  jory  to  disregard  the  release  if  it  found 
that  plalDtiff  did  not  have  snffident  mentsl  ca- 


pacity to  understand  its  nature  and  effect,  and 
hence  was  erroneous,  In  absence  of  evidence 
tending  to  show  plaintiff's  mental  capacity  at 
the  time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  606,  596-612;   Dec.  I^ig.  |  262.*] 

6.  Release  (|  15*)- Validitt. 

Tbe  law  favors  adjustment  of  controver- 
sies, and  an  agreement  executed  for  that  pur- 
pose will  be  upheld  when  fairly  made  without 
fraud  or  false  representations, 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig,  |  30;  Dec  Dig.  1  15.*] 

7.  Rblease  (i  19*)— Vaudiit. 

Settlements  as  for  personal  Injuries,  when 
made  with  persons  who  are  Injured,  poor,  and 
without  tbe  sid  of  counsel,  should  be  eloselr 
scrutinized. 

[Ed.  Note.— For  other  cases,  see  Bdease, 
Cent  Dig.  S  30;  Dec.  Dig.  S  16^*] 

S.  Belbabe  (1 16*)— Pbbsonai.  Injubzes— Va- 

LIDITT. 

One  injured  from  negligence  has  the  right 
to  settle  the  damages,  and  a  contract  executed 
by  one  for  that  purpose  will  be  sustained, 
though  be  was  mistaken  as  to  the  nature  ana 
extent  of  his  injuries. 

[Ed.  Note.— For  other  cases,  see  Release. 
Cent  Dig.  {  32;  Dec  Dig.  %  16.*] 

Appeal  from  District  Court,  Polk  County; 
HugU  Brennan,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal Injury.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

For  former  opinion,  see  138  N.  W.  716. 

Onemsey,  Parker  &  MHIer.  of  Des  Moines, 
for  appellant  J.  L.  Gillespie  and  Bannister 
&  Ceo,  all  of  .Dea  Moines,  for  appellee;  ■. 

DEEMER,  J.  On  August  6,  1908,  the  de- 
fendant was,  and  for  some  time  bad  been, 
operating  a  coal  mine  in  Polk  county,  and 
plalntlfl  was  oigaged  In  Its  service.  He 
was  a  miner  of  experience,  and  at  the  time 
In  question  was  principally  engaged  in  at? 
tending  tbe  pumps  of  the  mine,  but  at  In- 
tervals, wben  his  attention  was  not  thus  re- 
quired, he  assisted  in  other  work  when  called 
□pon  so  to  do,  and  at  the  time  of  the  Inji^ry 
of  which  he  complains  he  bad  gone  to  tbe 
assistance  of  one  Grange,  who  was  the  tlm- 
berman  In  charge  of  a  mine  entry  spoken  of 
by  the  witness  as  "17."  PlaintlfT  had  some 
experience  as  a  tlmberman,  and  was  ac- 
quainted with  the  manner  in  which  mine  en- 
tries in  that  neighborhood  were  constructed 
and  maintained.  It  was  the  duty  of  Grange 
to  inspect  this  entry  every  day,  and  espe- 
cially those  parts  of  the  roof  and  walls  not 
protected  by  timbers  placed  for  that  pur- 
pose. As  the  entry  was  driven  further  IntO' 
the  mine,  the  timbering,  so  far  as  any  was 
thought  to  be  necessary,  was  advanced  ac- 
cordingly for  the  purpose  of  maintaining  a 
passage  or  roadway  between  tbe  hoisting 
shaft  and  tbe  places  where  coal  was  being 
excavated.  As  the  excavation  of  the  entry 
was  pushed  forward  into  the  mine,  the  track 
<m  which  ooal  cars  were  operated  was  also 
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ffictended,  ke^ytng  Oie  end  of  the  ttadc  a 
short  distance  behind  the  face  of  the  coaL 
Between  the  end  of  the  trad^  and  the  face 
of  the  coal  the  roof  and  walls  of  the  aitry 
were  left  to  the  Inspection  and  care  of  the 
miner  or  miners  working  at  that  point; 
but,  so  far  as  the  entry  was  completed  and 
track  laid,  it  was  the  duty  of  the  tlmberman 
In  charge  to  look  after  the  safety  of  the 
passage.  Wherever  the  condition  or  char- 
acter of  the  roof  of  the  entry  appeared  to 
demand  It,  protection  against  danger  from 
falling  rock  and  slate  was  usually  proyided 
by  setting  up  posts  on  which  cross-timbers 
and  logs  were  placed.  The  existence  of  a 
defectlTe  roof  from  which  a  fall  Is  liable 
to  occur  may  sometimes  be  discovered  npon 
visual  Inspection,  and,  when  more  obscure, 
may  ordinarily  be  detected  by  tapping  or 
sounding  with  a  hammer  or  pick.  This  en- 
try was  being  extended  to  the  east,  and 
from  its  side  at  Intervals  were  turned  or 
opened  rooms  from  vblch  miners  dug  coal 
which  was  loaded  upon  the  cars  and  hauled 
through  the  entry  to  the  shaft  Nearest  the 
east  or  working  end  of  the  entry  was  room 
known  as  "No.  7,"  which  was  worked  by 
one  Murray,  and  about  80  feet  farther  west- 
ward was  room  No.  6,  worked  by  one  Owens, 
not  the  plaintiff.  Prior  to  August  4,  1908. 
the  work  of  timbering  the  entry  bad  been 
carried  forward  to  a  point  about  halfway 
between  the  openings  Into  rooms  0  and  7. 
From  this  place  the  roof  was  left  unsupport- 
ed to  a  point  SO  or  40  feet  east  of  No.  7, 
from  which  point  Grange,  the  tlmberman. 
having  called  plaintiff  to  his  assistance, 
began  to  aet  anothw  series  of  snpirarts.  For 
this  pnrpoee  ttaiy  brought  in  timbers  on  a 
ooal  car,  and  under  the  direction  of  Orange 
they  had  begun  to  unload  them  Immediately 
east  of  the  swltdi  at  the  tnm  ot  No.  7,  when 
a  targe  mass  of  slate  fell  ftom  the  JoncUon 
<hC  the  roof  with  the  rib  or  wall  of  tiie  en- 
try, and  plaintiff  was  caught  in  Oie  faU  and 
severely  injured.  He  charges  that  his  In- 
jury was  occasioned  by  the  negligence  of  the 
defendant  In  falling  to  provide  him  a  rea- 
sonably safe  place  to  work,  and  in  falling  to 
pn^iwly  tlmba  the  entry,  and  that  def^d* 
ant,  though  having  knowledge  of  the  dan- 
gerous condition  of  the  entry  at  that  place, 
failed  to  warn  the  plaintiff  thereto  The 
defendant  denies  the  alleged  negligence  on 
its  part,  alleges  that  plaintiff  himself  was 
gail^  of  negligence  contrlbothtig  to  his  own 
injury,  and  that  he  assumed  the  risk  of  the 
conditions  of  the  mine  at  the  place  in  ques- 
tion, and  is  therefore  not  entitled  to  re- 
cover dami^es.  Defendant  further  plraded 
that,  after  plaintiff's  Injury  and  before  this 
a<«tion  was  begun,  the  parties  had  an  ac- 
counting and  settlement,  the  result  of  which 
was  that  defendant  nndertotA  to  pay,  and 
did  pay  to,  the  plaintiff  or  for  his  use  the 
sum  of  $1S6,  and  that  he  agreed  to  accept, 
and  did,  in  fact,  accept  and  receive,  the  same 


in  full  payment,  setOanenl;  satisfaction,  and 
dls<^rge  of  all  bis  demands  and  ri^vbs  of 
action  on  account  of  d^aidanfs  alleged  neg- 
ligence, and  did  then  and  there,  in  writing 
release  the  d^endant  from  all  further  liabil- 
ity on  account  thereof.  Replying  to  said 
plea  of  settlement,  plaintiff  admits  the  exe- 
cution and  delivery  of  the  written  admowl- 
edgment  of  satisfaction  set  up  by  the  de- 
fendant, but  says  the  same  was  procured 
from  him  by  fraud  and  misrepresentation, 
and  he  is  therefore  not  precluded  or  estoi^- 
ped  thereby. 

[1,1]  1.  In  view  of  our  final  con<fln8lon  in 
the  matter,  we  need  only  say,  with  reference 
to  the  merits  of  the  case,  that  there  are 
grave  doubts  about  there  being  any  showing 
of  actionable  n^Ugence.  The  majority  of 
the  court  are  Inclined  to  think  th^  was  no 
such  showing  of  n^Igence  on  the  part  of 
the  defendant  as  to  take  the  case  to  the  Jury, 
and  are  also  Inclined  to  the  opinion  that  the 
plaintiff  assumed  the  risks  and  hazards  of 
which  he  complains.  Part  of  the  work 
which  he  was  employed  to  do  was  to  assist 
in  timbering  the  mine,  and  this  he  was  en- 
gaged In  when  Injured.  A  minority  of  the 
court  think  that  these  were  jury  questions 
and  should  have  been  submitted  as  sucIl 
We  refer  to  the  matter  now  for  the  purpose 
of  showing  that  In  any  event  there  has  al- 
ways been  doubt  of  defendant's  liabiUty  and 
(tf  plaintiff's  right  to  a  verdict  on  the  testi- 
mony, aside  from  the  question  upon  which 
the  case  turns.  This  much  in  preparatloD 
for  the  controlling  proi>oeltion  In  the  case 
which  we  shall  now  consider. 

[1, 4]  2.  On  the  28th  day  of  August,  190S. 
something  more  than  four  weeks  after  the 
accident,  plaintiff  made  a  settlement  with 
the  defendant  and  executed  to  It  tbe  follow- 
ing recdpt  and  rdease: 

"Form  878.  2  U,  007. 

"I,  J.  R.  Owens,  hereby  admit  and  ac- 
knowledge that  there  has  been  paid  to  me  In 
hand  this  day  by  Norwood  White  Goal  Com- 
pany the  sum  of  one  hundred  thirty  six  and 
60/100  dollars  in  full  setUement,  accord  and 
satisfaction  of  any  and  all  claims  or  de- 
mands of  every  description  which  I  now 
have  or  may  hereafter  have  against  the  said 
Norwood  White  Ooal  Co.  on  account  of  an 
accident  causing  Injury  to  me  on  or  about 
August  Sth.  1908. 

"In  testimony  whereof,  I  hereunto  set  my 
hand  and  seal  this  28th  day  of  August,  1908. 
J.  R.  Owens  [SeaL] 

"Witness:  a  Woodbrldge.  Mrs.  J.  R. 
Owens." 

Prima  facie;  at  least,  tiiis  Is  a  bar  to  his 
recovery.  He  pleaded  in  his  reply,  however, 
that  defendants  agent  and  attorney  fals^ 
represented  to  him  that  he  had  no  cause  of 
action,  and  by  his  professed  fdoiddilp  and 
false  pretenses  of  sympathy  he  won  his 
<plaintifl*aD  confldaice  and  Induced  him  to 
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sign  tlie  paper  and  acoept  the  money,  and 
tbat  said  attorney  and  agent  falaely  and 
fr^ndnlentiy  represented  and  stated  to  plain- 
tiff tbat  blfl  (plaintiff's}  doctor  bad  stated  to 
him  (tbe  said  agent)  that  he  (plaintiff)  would 
be  ap  and  aronnd  within  six  weeks.  He  fnr- 
Uier  alleged  tbat  he  had  no  op[>ortunlty  to 
coosQlt  counsel  with  reference  to  his  case, 
and  believing  each  and  all  of  said  statements 
to  be  true,  and  relying  thereon,  he  entered 
into  tbe  contract  of  settlement  which  be 
would  not  have  done  had  he  known  the 
truth.  He  also  pleaded  a  mntnal  mistake  of 
tbe  parties  as  to  plaintiff's  legal  rights,  and 
asked  that  the  settlement  be  disregarded,  and 
tbat  the  amount  paid  him  be  credited  on 
whatever  allowance  the  Jury  should  make  on 
his  behalfl  The  testimony  Introduced  on  this 
issue  tended  to  show  that  defradant's  agent 
and  attorney  stated  to  plaintiff  that  he  had 
no  case,  and  that  be  would  be  a  lucky  man 
to  take  tbe  money  offered ;  that  this  agent, 
one  Woodbrldge,  visited  plaintiff  about  Au- 
gnst  10,  1908,  and  had  btm  make  a  state- 
ment of  his  case,  and  at  the  time  "he  asked 
Mr.  Owens  If  he  knew  bim,  and  Mr.  Owens 
said,  'I  suppose  yon  are  sent  here  by  the 
company,*  and  he  said,  That  is  who  I  am.' 
He  said,  'My  name  Is  Woodbrldge,'  and  be 
said,  'Mr.  Owens,  I  am  going  to  do  all  I 
can  for  you,'  and  be  says,  'I  have  gone  where 
tbey  will  cnss  and  swear  at  me,'  and  he 
says,  'Yon  have  acted  the  perfect  gentleman, 
and  I  am  going  to  do  all  In  my  power,  and 
1  am  going  to  try  and  get  half  of  yoor  wages 
while  yon  lay  here.*  That  was  after  he  had 
talked  with  Mr.  Ow«is.  Mr.  Woodbrldge 
said  where  be  goes  they  cuss  and  swear  at 
Um  some  places,  and  he  said  tbe  company 
would  rather  give  it  to  the  lawyers  than  to 
give  it  to  tlie  man  that  cussed  him." 

The  witness  who  gave  this  testimony 
tpIalntUTs  wife)  farther  tetttfled:  "On  his 
sectmd  visit  Ur.  Woodbridce  came  with  Dr. 
Colxnowar  wbo  had  beat  taking  care  of 
my  husband.  Hie  two  drove  up  together  In 
a  buggy.  When  I^.  Ootoiower  came  in,  he 
t>rousbt  Mr.  Wooffiiridge  to  the  bed  and  said, 
"Come  here, 'and  see  that  I  am  not  holding 
this  man  hen  any  iMiger  than  I  can  poB* 
ribly  he^.*  and  he  took  care  ,  of  his  badi, 
and  pnt  a  new  dralnue  In  his  back,  and 
when  Dr.  Gokenower  said  that,  Mr.  Wood- 
bridge  came  up  and  looM  at  my  liushand. 
After  the  doctor  got  thioui^  dressing  the 
wonndst  he  picked  up  his  satchel  and  walk- 
ed out  and  sat  in  bis  buggy.  Mr.  Wood- 
bridge  then  sat  on  a  chair  alongside  of  my 
husband  and  UAA  him  he  had  heard  from 
the  company  that  the  company  had  allowed 
bfan  97S  all  told,  but  he  said,  'Mr.  Oweos, 
year  hnrt  is  de^r  ttian  I  thot^ht  It  was ; 
I  will  do  better  than  that  on  my  own  re- 
sponsibility. I  will  give  your  hospital  bill 
and  doctor  bill,  and  give  you  $50.'  He  said, 
"Walt  a  minute  and  I  will  go  and  see  tbe 
doctor  as  to  how  many  trips  he  will  have  to 


make,'  and  be  went  out  and  came  back  and 
said,  'The  doctor  said  be  would  have  to  make 
two  or  three  more  trips.'  When  Mr.  Wood- 
bridge  came  back  in  from  tbe  buggy  he  said, 
'Your  doctor  l>ill  Is  now  cirae  to  |7S  and  he 
will  have  to  make  two  or  three  more  trips, 
and  tbat  wlU  bring  It  close  to  $100.  He 
charges  $S  a  trip.'  My  hnsband  said, 
'Well,  I  will  think  about  it;  I  wUl  think  It 
orex.'  My  husband  was  not  then  able  to 
walk  around.  He  could  not  move  himself  at 
that  time.  Mr.  Woodbrldge  said,  'All  right, 
yon  think  it  over,  and  if  you  decide  on  doing 
It,  I  will  leave  you  my  phone  number,  and 
you  can  call  me  up.*  My  hnsband  asked  bim 
if  he  could  not  give  him  half  his  wages  that 
he  was  getting,  and  be  said,  'I  cannot  do 
tbat  because  the  doctor  says  you  will  be  out 
of  h«re  and  at  work  In  six  weeks.'  Mr. 
Woodbrldge  said  that  after  he  had  stepped 
out  of  the  house  and  went  to  Dr.  Coken- 
ower's  buggy.  I  could  not  hear  what  Dr. 
Cokenower  said  to  Mr.  Woodbrldge.  On  this 
second  visit,  Mr.  Woodbrldge  said  to  my  hns- 
band that  he  bad  no  case  whatever;  that  he 
was  an  attorney  himself,  and  was  going  to 
do  all  be  could  for  him;  that  he  had  got  word 
from  the  company,  and  that  they  had  looked 
it  up  thoroughly,  and  he  bad  looked  It  up 
thoroughly  himself  and  he  <  would  take  It  cm 
bis  own  shoulders  and  give  us  more  than 
the  company  allowed,  and  he  said  we  had  no 
case  whatever.  He  said  he  was  an  attorney 
and  claim  agrat  He  said  he  had  had  ex- 
perience as  a  claim  agoit  for  a  long  time, 
and  had  been  out  where  people  bad  been 
hurt  in  the  mines.  On  that  second  trip  my 
husband  did  not  accept  Mr.  Woodbrldge's 
offer.  Mr.  Woodbrldge  picked  up  his  hat 
off  the  stand  and  started  out  and  said,  'If 
yon  decide  to  do  It,  you  can  call  me  up,'  and 
he  left  his  phone  number.  After  Mr.  Wood- 
bridge  left,  my  husband  and  I  talked  over 
his  offer.  My  husband  has  no  education. 
Daring  our  married  llfb  he  bas  done  noth- 
ing hnt  *p*n%g  and  Umbolng  in  the  mines. 
Mr.  Woodbrldge  came  to  our  house  again 
whoi  I  phoned  for  Um.  We  decided  to  take 
the  $60  and  have  him  pay  ttie  hospital  bill 
and  doctOT  bill.  We  thought  if  my  hnsbtnd 
got  out  and  at  work  in  six  we^  we  were 
doing  pretty  well,  and  my  hnsband  said,  *AU 
right,  you  go  and  phone  for  him,  and  we  will 
take  it,'  and  1  went  and  phoned.  Mr.  Wood- 
bridge  came  when  I  phoned  him.  He  was  out 
there  before  I  had  time  to  get  ow  from 
the  home.  Mr.  Woodbrldge  came  in  and 
said,  'Mr.  Owens,  you  are  a  lucky  man,  be- 
cause you  have  no  case  whatever,  and  you 
are  lucky  to  take  this ;  you  bad  better  take 
this  than  to  have  nothing.'  *  •  *  I  took 
care  of  Mr.  Owens  from  the  time  he  returned 
from  the  hospltol  up  to  the  time  Mr.  Wood* 
bridge  made  his  third  trip.  Mr.  Owens 
could  not  move  himself.  I  had  to  move  and 
help  him.  When  I  went  to  lift  him  or  take 
care  of  bim  he  would  scream  and  boiler 
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with  his  1^.  Ue  could  not  b«  moved  at  all. 
He  was  la  that  conditlOD  at  the  time  Mr. 
Woodbridge  made  his  third  visit.  Mr.  Wood- 
bridge  was  out  the  second  time  on  Mouday, 
and  It  was  either  Thursday  or  Friday  of  the 
same  week  that  he  came  out  the  third  time 
and  settled.  It  was  either  three  or  four 
days  after  the  secoud  trip  that  he  settled  up, 
on.  the  third  trip.  Dr.  Cokeuower  had  not 
been  at  the  bouse  between  those  two  trips 
of  Mr.  Woodbridge.  He  came  the  same  day 
right  after  Mr.  Woodbridge  left  Dp  to  that 
time  Mr.  Owens  had  not  talked  with  any 
business  man  or  lawyer  about  bis  case.  Mr. 
Owens  was  In  bed  all  the  time.  Mr.  Wood- 
bridge  told  us  that  if  we  went  and  got  law- 
yers to  see  about  it  their  lawyers  would  beat 
us  out  of  it  anyhow.  That  was  on  the  sec- 
ond trip.  •  ♦  •  There  were  12  days  from 
the  time  he  was  hurt  that  he  never  moved  a 
Umo  or  shut  an  eye  to  sleep,  and  it  was  all 
of  six  weeks  before  he  conld  use  his  limbs 
At  all.  He  had  not  done  any  work  since  he 
was  hurt" 

This  witness  further  testlfled  on  cross-ex- 
amination*. "It  was  during  his  second  visit 
that  Mr.  Woodbridge  first  proposed  to  pay 
my  husband  $50  and  the  hospital  and  doctor 
bills.  It  was  on  that  second  visit  also  that 
he  told  my  husband  that  he  had  no  case 
against  the  company.  My  husband  was  in 
bed,  and  I  was  In  the  same  room  and  beard 
the  conversation.  My  husband  did  not  accept 
the  offer  at  that  time,  but  said  be  would 
think  about  it  Q.  And  then  that  was  on 
Monday  and  your  husband  thought  about  it 
until  Thursday  or  Friday?  A.  Tes,  sir.  He 
talked  It  over  with  me  and  decided  to  accept' 
the  proposition.  We  accepted  it  on  Thurs- 
day or  Friday^  and  the  money  was  paid  at 
our  home,  854  Boyd  street  in  East  Des 
Moines.  *  ♦  *  My  mother  and  father  live 
just  across  the  street  My  father  was  at  the 
house  when  Mr.  Woodbridge  came  over  the 
second  time.  He  was  in  the  room  and  heard 
this  conversation.  One  of  the  nel^bors  right 
across  the  street  bad  a  telephone.  I  used 
that  telephone  when  I  phoned  for  Mr.  Wood- 
bridge  on  the  day  he  came  and  paid  us.  Dnr- 
ing  the  days  of  the.  week  before  he  paid  us 
I  was  taking  care  of  Mr.  Owens.  It  took 
most  of  my  time.  X  could  have  gone  over  to 
my  father's  house  during  that  time,  had  I 
wanted  to.  I  went  to  the  telephone  mys^f 
and  talked  to  a  lady  in  Mr.  Woodbrldge's  of- 
fice. I  was  not  at  the  telephone  before  dnr- 
ing  that  week  unless  I  phoned  for  the  doctor. 
Oh,  I  did  not  phone  for  the  doctor  that  week. 
He  did  not  come  out  from  the  time  Mr.  Wood- 
bridge  was  there  the  second  time  until  Mr. 
Woodbridge  came  and  paid  the  money.  The 
doctor  came  right  after  Mr.  Woodbridge  went 
away.  If  I  had  had  occasion  to  telephone, 
I  could  have  done  so  any  day  that  week. 
Neither  Mr.  Owens  nor  myself  talked  with 
my  father  about  this  settlement.  We  did  not 
talk  with  any  one.  Did  not  call  up  any  law- 
yer or  talk  to  any  lawyer  about  it  Mr. 


Woodbridge  told  us  It  would  do  no  good  to 
talk  to  a  lawyer  because  we  had  no  ease 
whatever,  and  If  we  went  and  hired  a  lawyer 
that  their  lawyers — that  Is,  his  company's 
lawyers — would  win  the  case  for  the  compa- 
ny. That  Is  about  aU  he  said  about  that  mat- 
ter. He  tried  to  give  us  to  understand  we 
bad  no  case,  and  that  therefore  we  had  bet- 
ter settle.  We  did  not  call  up  any  business 
man  or  talk  with  any  business  man  about 
settling.  I  did  not  go  to  the  store  during 
that  week  before  the  settlement  I  could 
have  gone,  but  I  had  no  occasion  to  go.  I 
was  present  when  the  settlement  was  made, 
and  saw  the  receipt  signed  by  my  husband. 
He  signed  hie  own  name  to  it  He  can  rad 
and  write.  He  can  and  does  read  the  news- 
papers;. He  was  not  delirious  or  out  of  his 
head  at  all  during  that  week  before  tbe  Be^ 
tlement  that  I  know  of.  When  he  was  talk- 
ing about  this  matter  of  this  settlement  and 
about  other  matters  be  talked  rationally  as 
though  he  understood  what  he  was  talking 
about  He  did  not  get  out  of  his  head  at  all. 
He  was  suffering  agonies,  but  when  he  talk- 
ed about  things  he  talked  sensibly  as  he  ordi- 
narily did." 

And  on  re-examination  she  gave  the  fol- 
lowing testimony;  "I  did  not  have  any  talk 
with  Dr.  Cokenower  over  the  phone  during 
that  time  between  these  two  visits  of  Mr. 
Woodbridge.  I  did  not  try  to  have  any  talk 
with  him.  I  never  asked  the  doctor  about 
this  statement  of  Mr.  Woodbrldge's  as  to 
how  long  my  husband  would  be  disabled.  I 
never  thought  about  asking  the  doctor  abont 
what  he  had  told  Mr.  Woodbridge." 

Plaintiff  himself  gave  this  version  of  the 
matter:  "They  took  me  from  tbe  mine  to  my 
home  and  from  there  to  Mercy  Hospital.  I 
remained  in  the  hospital  about  four  days. 
Went  there  on  tbe  5th  and  left  on  the  9tb, 
and  after  that  stayed  at  home.  Tbey  took 
me  home  In  the  ambulance.  I  was  not  able  to 
sit  up  In  a  chair  and  be  around  when  they 
took  me  home.  I  got  home  on  the  9th,  and 
on  the  10th  Mr.  Woodbridge  was  there  early 
In  the  morning.  He  came  al&ne.  «  •  • 
At  the  time  Mr.  Woodbridge  came  to  see  me. 
I  was  suffering  untold  pain.  I  was  suffering 
with  my  kidneys  and  back,  clean  up  to  the 
back  of  my  head  here — all  kinds  of  pain — 
and  I  was  suffering  in  this  knee  here.  It  was 
fractured  and  swelled  all  up  and  gave  me 
all  kinds  of  pain.  Most  of  the  time  I  laid 
Bat  on  my  back.  I  could  not  stand  sitting  up 
too  much.  I  could  move  the  right  limb  a  lit- 
tle, but  the  left  I  could  not  I  did  not  sleep 
well  at  night.  I  never  slept  at  all  for  12  days 
and  12  nights  after  I  was  hurt  for  tbe  sim- 
ple reason  I  was  In  all  kinds  of  misery  and 
my  nerves  were  all  shattered.  When  Wood- 
bridge  came  to  see  me  on  the  10th  of  August 
he  asked  me  how  I  felt  I  told  him  very 
poorly.  He  said,  'Yes,  I  guess  you  do.'  Hp 
says,  'W^o  does  your  doctoring?'  1  sn>s. 
*Dr.  Cokenower/  and  he  said,  *I  know  hnn 
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well ;  be  does  our  doctoring.'  He  got  to  ask- 
ing me  bow  I  got  hurt,  and  I  commenced  to 
tdl  him  the  best  I  knew  how,  and  he  took 
out  a  pencil  and  paper  and  commenced  writ 
Ing  down.  He  was  sitting  down  In  tbe  chair. 
Afl  I  talked  to  him  he  wonld  keep  writing  it 
down.  I  told  bim  everything  he  asked  me. 
I  answered  his  guesttons  as  near  as  I  knew 
how.  After  he  had  finished  writing,  be  did 
not  read  the  paper  to  me.  He  did  not  hand  it 
to  me  to  let  me  read  It  He  Just  stuck  it  In 
his  pocket.  I  do  not  remember  whether  he 
got  me  to  sign  it  or  not.  I  do  not  remember 
whether  I  signed  ft  or  not  Q.  Now  did  he 
mention  anything  about  a  settlement  on  the 
first  trip?  A.  Why,  he  said  that  I  had  acted 
a  perfect  gentleman  with  him,  and  that  be 
was  going  to  do  all  in  his  power  to  help  me 
along.  He  was  going  to  try  to  get  me  balf 
of  my  wages.  In  most  of  tbe  cases  people 
was  cursing  and  swearing  around,  and  If  they 
took  the  case  to  a  lawyer  and  took  It  to 
court,  why  tbelr  lawyers  would  generally  beat 
them.  He  did  not  advise  me  to  go  and  con- 
sult a  lawyer.  He  said  if  I  went  to  see  a 
lawyer  I  would  be  beat  anyhow.  He  did  not 
say  who  be  was  until  he  got  everything  wrote 
down,  and  then  asked  me  if  I  knew  him,  and 
I  said  I  did  not  unless  be  was  a  man  sent 
there  by  tbe  company,  and  be  said,  'Yes,'  be 
was  sent  there  by  tbe  company.  I  believed 
these  tblnga  be  told  me  because  be  was  a 
lawyer  and  I  waa  not  I  had  confidence  in 
wbat  he  UM  me  on  that  visit  He  came 
again  In  aboiit  two  weeks  with  Dr.  Coken- 
ower.  I  was  still  in  about  the  same  oondl- 
tSoa.  I  was  snffwing  pain;  Bulfezed  all  that 
day  becanse  he  went  and  pat  a  drainage  in 
my  back  while  he  was  standing  there  look- 
ing. Dr.  Gokenomr  and  Woodbrldge  came 
taito  ttie  bouse  together.  Dr.  Gofcenower  said, 
'Step  up  bwe  and  I  wiU  show  you  tliat  I  am 
not  boldlng  tbSm  man  in  bed  any  longer  than 
I  poeslbly  can,*  and  be  took  the  bandage  ofC 
and  started  to  wwk  on  my  back,  and  called 
Mr.  Woodbridge's  attrition  to  my  back.  He 
waa  where  be  could  see  it  After  the  doctor 
got  through  bandagii^  my  back,  he  said,  *I 
will  step  out,  Mr.  Woodbrldge,  to  the  buggy, 
and  you  can  go  ahead  and  do  your  talking, 
and  I  will  wait  for  you.*  Woodbrldge  stayed 
in  the  room.  Woodbrldge  said  he  had  con- 
sulted with  the  company.  They  bad  found 
out  that  I  had  no  case  whatever,  and  he  him- 
self was  an  attorney,  had  been  in  tbe  busi- 
ness a  good  many  years,  and  had  bandied 
such  cases  as  mine  and  found  out  tbat  I  had 
no  case  whatever.  He  said  he  had  heard 
from  the  company,  and  they  claimed  I  bad 
no  case.  He  made  an  offer  of  settlement  at 
that  tlm&  Woodbrldge  said  the  company 
had  authorized  him  to  give  me  $76  all  told, 
but  tbe  condition  I  was  In  he  would  do  bet- 
ter.  He  would  make  it  better.  He  wonld 
take  the  responsibility  on  his  own  shoulders. 
He  would  pay  my  hospital  bill  and  doctor  bill 
and  give  me  fSQ.   He  said  be  would  take 


that  upon  his  own  shoulders.  He  mentioned 
that  the  doctor's  charges  so  far  were  (75, 
and  he  said,  'I  will  step  out  and  see  the  doc- 
tor and  see  how  many  more  trips  he  baa  to 
make.'  He  left  the  room  and  stepped  out- 
side, and  after  awhile  came  back.  He  said. 
The  doctor  said  be  would  probably  make  two 
or  three  trips  yet'  That  would  bring  the 
doctor  bill  up  to  $90  or  $85.  He  said  that 
the  doctor  said  I  would  be  up  out  of  bed  and 
at  work  in  six  weeks.  He  asked  me  if  I  was 
going  to  take  the  money.  I  told  bim  'No,'  I 
would  not  do  It,  I  would  study  over  tbe  mat> 
ter.  He  said  I  bad  better  take  the  money  be- 
cause I  bad  no  case  to  fight  on  whatever. 
He  said  if  I  would  take  it  then,  and  after  I 
got  to  studying  over  the  matter  he  left  his 
telephone  number  with  me  on  a  card  and 
said.  'When  you  come  to  decide  to  take  It, 
phone  down  to  me  and  I  will  come  rlg^t  di- 
rect up.'  •  •  •  After  Woodbrldge  left 
after  the  second  trip,  my  wife  and  I  discuss- 
ed over  the  amount  he  wanted  to  give  me. 
W«  decided  tbat  we  had  better  take  that  than 
to  get  nothing  at  all.  We  could  live  on  that 
$60  anyway,  and  by  that  time  probably  I 
would  be  able  to  be  out  and  get  to  work 
again,  i  did  not  know  how  bad  I  was  hurt. 
I  supposed  the  doctor  knew  his  business. 
Three  or  four  days  after  Woodbridge's  sec- 
ond visit,  my  wife  telephoned  him  to  come. 
He  cam&  That  was  bis  third  trip.  He  said, 
'Mr.  Owens,  yon  are  a  lucky  man  tbat  you 
8»t  for  me  to  accept  this  money.*  He  said, 
Ton  bave  no  case  at  all.*  He  said,  'Further^ 
more,  yon  will  be  out  of  bed  In  six  weeks  and 
at  work.*  I  btileved  wbat  be  told  me  on  tbat 
third  trip,  and  relied  on  that  In  making  the 
settlement  and  taking  the  money.  He  paid 
me  $60.  He  said  the  doctor  bill  would  be 
$90  or  $9Bl  I  knew  wbat  tbe  hospital  MU 
was.  It  iras  around  $16,60,  ot  $16.  Q.  Tou 
never  paid  the  doctor  bill  or  bospltal  blU7 
A.  No.  Q.  Do  yon  know  wfaeUier  be  did? 
A  Tei^  be  did.  Up  to  tbe  time  I  made  the 
settlement  with  him  and  signed  tbe  rdease 
and  took  the  mtmey,  I  relied  upon  all  the 
stat^enta  made  by  Woodbrldge  to  me.  I 
would  not  bave  made  the  settlonoit  and  tak- 
en the  money  had  he  not  made'  those  state- 
ments. I  did  not  distrust  bim.  I  recognize 
my  signature  to  tbe  paper  marked  'Exhibit 
3.'  That  paper  also  bears  my  wife's  signa- 
ture. I  saw  ber  sign  it  there.  I  saw  my  wife 
sign  It,  and  I  signed  it  I  can  read  the  paper 
Exhibit  3,  both  the  written  and  printed  parts 
of  It  I  do  not  have  much  difficulty  In  read- 
ing it  by  taking  my  time  to  It  Tbe  printed 
part  of  it  Is  large  and  clear.  Bxhfblt  3  bears 
date  August  28,  1908.  I  beUeve  that  la  the 
date  when  I  signed  it  Mr.  Woodbrldge  did 
not  hand  Exhibit  3  to  me.  When  X  signed  It 
It  was  off  of  the  bed  on  a  chair.  I  was  lying 
on  my  back.  I  do  not  know  whether  the  writ- 
ten parts  were  filled  In  It  or  not  when  I  sign- 
ed It  I  did  not  see  whether  It  had  my  name, 
J.  B.  Owens,  written  at  tbe  top,  nor  tbe 
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words  'Norwood  White  Coal  Compaoy.'  I 
could  not  Bwear  whether  those  things  were 
written  In  or  not  I  suppose  the  sum  $136.- 
01  was  written  In  there  at  the  time  I  signed 
it  I  hare  no  reason  for  thinking  that  those 
things  were  not  written  in  there  at  the  time 
I  signed  it  I  have  no  doubt  but  that  the 
written  parts  of  Exhibit  3  were  all  In  It  when 
I  signed  it  Q.  Tbat  Is  what  you  were  re- 
ceipting for?  A.  I  signed  it,  yes.  Q.  For  the 
Injuries  received  August  5.  1908?  A.  For  the 
money  I  received  from  him.  •  •  ♦  This 
settlement  was  made  on  the  28th  day  of  Au- 
gust Mr.  Woodbridge  did  not  read  over  the 
release,  Exhibit  3,  to  me.  I  did  not  ask  him  to. 
My  wife  did  not  read  It  to  me.  I  did  not 
ask  hm>  to.  I  got  the  benefit  of  the  whole 
$136.60  in  settlement  He  did  not  trog  me 
on  that  part  of  It  I  dtd  not  try  to  xeod  the 
receipt  myself  that  day.  There  were  ,tliiee 
or  four  days  interrened  between  the  time 
when  Mr.  Woodbzidge  offered  to  make  this 
settlement  and  the  day  It  was  made.  At  the 
time  Mr.  W)M>dbrldge  made  the  offer  and  I 
told  him  I  would  tUnk  It  over,  my  &ther-in- 
law  was  present  He  heard  Mr.  Woodbrldge's 
offer.  I  did  not  talk  It  over  with  my  fkther- 
In-law  at  any  time,  Init  X  talked  with  my 
wife.  My  thther-lD-law  was  an  old  coal  min- 
er. He  was  an  <dd  hand  at  It  *  *  *  I 
never  did  talk  that  matter  of  settlemmt  over 
with  my  father-in-law.  That  was  my  bost- 
nesa.  I  thought  I  was  treated  right  and  that 
I  had  a  friend.  I  thought  Mr.  Woodbridge 
was  my  friend.  Yes,  I  knew  he  was  repre- 
senting the  company  and  was  looking  after 
its  interests.  I  did  not  know  that  he  was 
trying  to  get  ont  of  the  matter  so  that  it 
wonld  not  cost  the  company  a  great  deal  of 
money.  I  guess  my  common  sense  did  not 
teach  me  that  He  said  he  was  a  friend  of 
mine  and  he  was  going  to  do  everything  po8> 
slble  for  me.  I  had  never  seen  him  before 
he  came  out  there  on  the  10th  of  August 
Never  had  any  acquaintance  with  him  before 
that  On  that  day  he  was  there  probably  an 
hour  and  a  tialf.  That  was  the  time  when 
he  got  this  statement  signed  up.  About  all 
that  was  done  there  that  time  was  his  writ- 
ing down  this  statement  and  then  leaving. 
He  did  cot  make  any  offer  of  settlement  the 
first  day.  He  came  out  there  again  two 
weeks  afterwards.  That  time  he  came  with 
the  doctor.  He  was  ttiere  probably  half  or 
three-quarters  of  an  hour,  and  about  20  min- 
utes of  tbat  time  the  doctor  was  not  in  there. 
The  next  time  I  saw  Woodbridge  was  the 
time  he  paid  me  the  money.  I  suppose  he 
was  tbere  about  15  minutes  before  I  signed 
this  receipt  These  were  the  only  times  I 
had  ever  spoken  with  Mr.  Woodbridge.  These 
were  the  only  times  that  I  had  ever  seen  him 
in  all  my  life.  I  knew  he  was  a  representa- 
tive of  the  company,  and  was  representing 
the  company's  Interests.  That  vras  the  ex- 
tent of  my  friendship  and  acquaintance  with 
Mr.  Woodbridge.  Yes,  I  knew  that  this  was 


a  receipt  in  full.  I  knew  that  It  didn't  leave 
me  any  right  to  claim  anything  against  tbe 
company.  I  accepted  this  at  that  time  as  a 
full  settlement  on  account  of  the  injuries  tbat 
I  had  received.  That  Is  what  I  Intended  to 
do  at  that  time.  He  said  I  'had  no  case. 
There  were  three  or  four  days  Intervening 
between  the  time  when  Woodbridge  made  me 
the  offer  and  the  time  I  accepted  it  and  sign- 
ed the  receipt  Those  days  were  along  tbe 
24th,  25th,  26th,  and  27th  of  August.  Dr. 
Cokenower  was  not  there  to  see  me  during 
that  time.  I  heard  him  testify  ttiat  he  was 
out  here  during  that  time,  but  he  was  not 
I  beard  him  swear  that  he  was.  I  did  not 
at  any  time  ask  Dr.  Gokenower  what  he 
thought  about  when  I  would  be  able  to  get 
up  and  go  to  work.  I  never  asked  bim  the 
questlra.  I  was  not  curious  to  know  what  he 
wonld  say  abont  it  I  never  got  my  wife  to 
telephone  him  abont  It  Never  sent  my  boy 
to  see  lilm  and  ask  him  that  qnestton.  I 
never  made  any  effort  whatever  to  Inquire 
of  Dr.  Cokenower  hlms^  as  to  how  long  I 
wonld  probaUy  ]»  disabled.  There  was  noth- 
ing to  iffevent  me  doing  so.  At  the  time  of 
the  settlement  I  had  heard  of  other  men  1k- 
Ing  Injured  and  bringing  suits  to  recover 
damages.  I  knew  that  there  was  sudi  a 
thing  as  a  court  and  Jury  to  try  that  kind  of 
case.  I  knew  that  sometimes  the  verdicts 
were  one  way  and  someUmes  the  other.  Q. 
And  so,  when  Mr.  Woodbridge  talA  you  that 
you  had  no  case,  you  knew  he  was  simply  ex- 
pressing his  opinion  about  it,  didn't  you?  A. 
No,  be  said  he  had  looked  It  up.  Q.  You 
knew  tbe  other  side  might  look  the  other  side 
up?  You  knew  some  one  might  look  your 
side  up,  didn't  you,  If  you  had  asked  them  to 
do  it?  A.  I  believed  what  he  said.  I  knew 
I  could  get  a  lawyer  to  look  up  my  side  of 
the  case,  but  I  did  not  do  It;  did  not  try  to 
do  it.  There  was  nothing  to  prev«it  my  wife 
telephoning  a  lawyer.  Nothing  to  prevent  me 
sending  for  one.  I  had  all  the  opportunity 
in  the  world  between  the  time  Woodbridge 
made  the  offer  and  the  time  he  paid  me  the 
money,  if  I  wanted  to.  There  was  nothing 
to  prevent  ray  doing  so.  I  had  had  a  physi- 
cian In  my  family  before  this.  Some  one 
called  Dr.  Cokenower  this  time  when  I  was 
hurt.  He  was  my  family  doctor,  and  he  had 
been  before  that  I  do  not  know  who  called 
him  this  time.  Q.  Did  you  talk  with  Dr. 
Gokenower  t>etween  the  second  and  third 
trips?  A.  No,  sir.  Q.  What,  if  anything,  pre- 
vented yon  from  consulting  a  lawyer  about 
your  case  before  you  settled?  A.  Well,  Mr. 
Woodbridge  said,  if  I  went  and  consulted  a 
lawyer  and  brought  It  into  court,  their  at- 
torneys woold  beat  me  anyhow,  so  I  did  not 
see  that  there  was  anything  for  me  to  do.  I 
did  not  think  tliat  there  was  any  necessity 
or  use  of  seeing  a  lawyer.  I  was  on  my  back 
tn  bed.  My  wife  was  there  in  attmdance  on 
me.  My  mother-in-law  wonld  cone  over 
sometimes  and  my  sister-in-law  would  corns 
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In  and  help  take  care  €f  the  chUdroi.  We 

bad  no  nnrse." 

This  is  practically  all  of  the  testimony  as 
to  the  Inducements  offered  plaintiff  to  settle 
and  to  prove  their  falsity.  Plaintiff,  of 
course,  claims  that  his  testimony  made  out  a 
case  against  the  defendant,  and  he  introduced 
testimony  showing  the  nature  and  extent 
of  his  Injuries,  which  were  In  fact  serious 
and  donbtlesg  permanent,  and  in  addition 
to  that  he  produced  Dr.  Cokraower  as  a  wit- 
ness. Dr.  Cokenower  who.  it  Is  conceded, 
was  plalntltTs  physician,  and  In  no  manner 
r^resented  the  defendant,  nor  was  he  em- 
ployed by  it,  testified  snbatantlaUy  as  fol- 
lows: "I  remember  Mr.  Woodbridge  riding 
out  to  Mr.  Owens'  place  in  the  buggy  with 
me  one  day.  After  I  got  through  attending 
Mr.  Owens,  I  went  out  and  got  In  the  buggy. 
Ur.  Woodbridge  came  out  with  me,  but  later 
went  bade  into  the  house.  Q.  Did  you,  when 
Mr.  Woodbridge  came  out  from  the  house, 
tell  Mr.  Woodbridge  that  Mr.  Owens  would 
be  up  and  at  his  work  in  six  weeks?  A.  I 
did  as  far  as  the  hematoma  was  concerned, 
unless  some  new  complications  arose.  Q. 
Tell  what  you  told  Mr.  Woodbridge  when 
he  came  out  from  the  house  A.  Just  as  Z 
stated  then.  Q.  Did  yon  ever  tell  Mr.  Wood- 
bridge  or  any  one  else  that  Mr.  Owens  would 
be  up  and  at  his  work  In  six  weeks?  A.  No, 
sir.  I  might  qualify  that.  Just  as  I  did  be- 
fore, that  80  fiir  as  the  tamor  was  concerned 
be  ought  to  be  over  that  in  six  weeks  un- 
less some  complications  arose  or  new  derel- 
opments,  because  this  was  before  the  six 
veeks  was  up  that  Z  stated  this,  and  any 
one  to  make  a  statement  that  a  person 
would  be  able  to  go  to  work  after  the  in- 
jury at  a  specified  hour,  he  was  certainly 
ignorant  or  dishonest  That  would  be  all 
I  would  say,  I  do  not  care  who  he  would  be. 
•  •  •  I  could  not  say  positively  how 
many  visits  Z  made  to  Owens'  place  in  com- 
pany with  Mr.  Woodbridge.  It  would  be 
guesswork.  Z  recall  the  occasion  of  his  ask- 
ing me  as  to  the  probable  period  of  time  dur- 
ing which  Owens  would  be  disabled,  as  that 
was  the  only  occasion  when  he  returned  to 
the  house.  I  have  a  record  of  my  visits  to 
Mr.  Owens.  I  would  say  that  my  statement 
to  Mr.  Woodbridge  was  made  more  than  two 
weeks  prior  to  the  termination  of  the  bAx 
weeks  flrom  the  date  of  the  injury.  That 
would  make  the  statement  to  Mr.  Wood- 
bridge  about  four  weeks  after  the  injury.  I 
made  a  number  of  visits  after  that.  Four  or 
five  days  after  that  Z  visited  Mr.  Owens  again. 
I  stated  to  Mr.  Woodbridge  at  that  time 
what  I  thought  with  reference  to  the  prog- 
nosis or  outlook  for  his  man  Oweup.  Q. 
What  was  it  you  said,  Just  repeat  that?  A. 
I  said  that  so  far  as  the  tumor  was  con- 
cerned thajt  it  ought  to  be  well  In  six  weeks* 
unless  complications  arise  or  something  else 
develoitt.  Q.  Were  you  at  that  time,  at  the 
time  you  made  that  statement,  anticipating 
any  complications?  A.  I  was  not  although 
I  know  that  there  was  some  trouble  with  the 


hip,  but  I  did  not  know  Just  exactly  to  what 
extent  or  how  long  it  would  be.  Z  recognize 
the  writing,  Exhibit  1,  as  being  in  my  hand- 
writing. That  is  the  report  I  made  as  at- 
tending physician  in  Mr.  Owens'  case  to  Mr. 
Woodbridge.  The  written  words  in  Exhibit 
1,  'disabled  about  six  weeks,  mostly  from 
left  thigh ,'  after  the  printed  words,  future 
proapects,'  are  in  my  handwriting.  That 
was  my  Judgment  of  the  probable  future 
proapects  of  Mr.  Owens'  injury  at  the  time 
Z  made  that  report.  X  do  not  remember  the 
date  when  I  made  out  the  report  Exhibit  1. 
That  report,  Exhibit  1,  was  my  professional 
Judgment  of  Mr.  Owens'  condition  at  that 
time.  The  fact  that  the  report,  Exhibit  1, 
is  not  signed  by  me  la  the  result  of  over- 
EdghL  Z  am  ready  to  stand  for  the  state- 
ments the  same  as  though  the  paper  had 
been  actually  signed  by  me.  Every  state- 
ment that  is  made  there  was  true  at  that 
time,  but  that  was  before  the  six  weeks  had 
expired.  •  *  *  There  were  no  bones 
broken  or  fractures  in  Mr.  Owens'  case. 
There  was  no  complete  disflocation.  There 
was  an  injury  to  the  hip,  but  the  swelling 
was  so  large  that  it  was  not  dislocated  but 
simply  damaged.  Z  have  no  record  of  a 
visit  to  Mr.  Owens  after  the  31st  of  August. 
Z  took  care  <3t  him  as  long  as  Z  deemed  it 
necessary.  I  then  discharged  him  as  a  pa- 
tient, simply  because  Z  thought  all  that  he 
needed  was  rest  and  quietude,  and  that  he 
could  get  without  my  presence.  *  •  • 
This  statement.  Exhibit  1,  was  not  made  be- 
fore Mr.  Woodbridge  made  his  last  visit 
with  me  to  Mr.  Owens,  nor  was  it  made  be- 
fore he  took  his  first  trip  with  me.  The 
statement  was  made  after  he  had  made  his 
last  trip  there  with  me.  This  Joomal,  from 
which  Z  have  taken  the  dates  of  my  vlBlts, 
is  in  my  handwriting." 

The  exhibit  Kferred  to  by  tlie  doctor  was 
his  report  as  surgeon,  which  is  in  the  fol- 
lowing language: 

"Surgeon's  Reiwrt 

"Case  of  J.  tL  Owens,  Ztesldence,  854,  E. 
Boyd  St   Znjury  at  Norwood  mine. 

"Date  of  accident,  Aug.  5,  1908;  examina- 
tion, Aug.  S,  1906. 

"Physician,  James  W.  Cokenower. 

"DiagnoslB,  Inmlmr  blood  tiimor,  8  pints, 
due  to  Injury,  bruised  left  thigh  and  hip 
and  right  knee. 

"Prognosis,  favorable. 

"Age.  30  yrs. ;  weight.  140  lbs. ;  helgbt,  5 
ft  7  in. 

"Previous  history,  negative. 

"Nature  of  accident 

"Direct  effects. 

"Indirect  or  subsequent  results. 
"What  work  since  accident 

"Examination. 

"Future  prospects,  disabled  about  6  weeks; 
mostly  from  left  thigh. 
"Remarks. 

"[Sign  here]   ,  M.  D." 
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This  Is  practically  the  entire  testimony  In- 
troduced by  plaintiff  In  support  of  the  issues 
tendered  by  hla  reply  In  response  to  the  plea 
of  settlement  Some  of  It  la  disputed  by 
defendant's  witness,  Wo'odbridge,  and  with 
reference  to  one  of  the  Issues  be  said:  "On 
the  21st  day  of  August  I  told  Mr.  Owens  the 
doctor  told  me  he  would  be  disabled  about 
stz  weeks,  and  Mr.  Owens  said,  'X  do  not 
believe  It'  And  I  said,  'He  Is  sitting  out 
there  In  the  buggy;  call  htm  in  here,  and 
ask  him,'  and  he  said,  'No ;  I  do  not  mean  I 
do  not  believe  you  when  you  say  he  said  It, 
but  I  think  he  Is  mistaken,*  and  I  said,  'I 
do  not  know  anything  about  that'  The  doc- 
tor had  told  me  coming  over  to  Mr.  Owens' 
house  In  the  btiggy  that  he  would  be  disabled 
about  six  weeks.  I  went  over  to  the  doctor's 
office,  or  started  over  to  get  him  to  make  out 
this  report  showing  the  man's  condition,  and 
when  I  got  over  to  the  door  of  the  building  I 
met  Dr.  Cokenower  coming  out  and  told  him 
what  I  wanted  and  that  I  was  going  over 
there,  and  he  said  be  was  Just  on  his  way 
there,  and  for  me  to  get  in  and  ride  along 
with  him ;  and  on  the  way  over  there  he 
told  me  that  in  his  Judgment  Mr.  Owens 
would  be  disabled  about  six  weeks,  and  when 
we  came  back  from  Mr.  Owens'  house  the 
doctor  went  up  to  his  office  and  filled  out 
that  blank.  That  was  on  August  2l8t  the 
date  when  I  first  made  the  offer  of  settlement 
to  Mr.  Owens.  The  blank  which  he  filled 
oat  was  Bxhiblt  No.  1.  I  saw  the  doctor 
make  it  op.  He  delivered  It  to  me.  I  have 
no  knowledge  or  skill  in  medicine  or  surgery, 
and  at  the  time  I  made  this  statement  to  Mr. 
Owens  I  had  no  knowledge  or  information  of 
any  sort  that  led  me  to  qiMstlon  or  doubt  the 
correctness  of  the  statement  that  the  doctor 
made  me.  I  only  knew  what  he  had  told  me. 

doctor  had  told  me,  in  substance,  the 
same  tiling  that  he  aft^wards  wrote  in  this 
report  What  I  told  Owens  was  what  the 
doctor  had  told  me*  namdy,  that  the  doctor 
said  he  would  probably  be  disabled  about  six 
weeks.  Tba  day  I  rode  over  with  the  doctor, 
as  he  wait  out  he  said  he  would  he  back 
Tuesday,  as  I  ranember  it,  and  the  day  I 
settled  with  him  I  asked  Owens  If  the  doc- 
tor had  been  there  since  I  was  there,  and 
Owens  said  'Yes,*  and  I  asked  Owens,  *Did 
70U  ask  him  about  the  disabiiity?*  and  Owens 
said,  'Tes,  and  be  said  Just  as  you  said,  that 
I  would  be  laid  up  about  six  weeks,*  and 
Mr.  Owens  added;  'I  think  yet  it  will  be  lon- 
ger than  that* »' 

In  rebuttal  of  this  plaintiff  testified  as 
follows:  "I  heard  Mr.  Woodbrldge's  testi- 
mony. I  had  never  talked  with  Dr.  Coken- 
ower prior  to  the  time  of  this  settlement  re- 
garding tbe  length  of  time  I  would  be  sick. 
Q.  How  long  after  you  received  that  money 
was  it  that  you  had  any  talk  whatever  with 
Dr.  Cokenower  about  the  extent  of  your  In- 
Jury?   A.  It  was  about  four  months." 

It  has  seemed  necessary  to  either  set  out 


the  testimony  bearing  upon  the  Issues  tender- 
ed with  reference  to  the  settlement  in  order 
that  the  matter  may  be  fully  understood  or 
to  simply  announce  our  conclusions  with 
reference  to  the  matter,  leaving  it  to  the 
profession  to  hunt  out  the  testimony  in  tbe 
record  in  the  event  it  became  necessary  to 
know  the  exact  nature  of  the  evidence  npon 
which  our  conclusion  Is  based.  In  view  of 
our  final  conclusion.  It  Is  deemed  best  to 
adopt  the  former  metbod  in  the  writing  of 
this  opinion.  The  trial  court  in  Its  Instruc- 
tions, with  reference  to  the  matters  here  at 
Issue,  said:  "(10)  If  you  find  from  the  evi- 
dence that,  at  the  time  tbe  plaintiff  signed 
the  release  In  controversy,  he  did  not  read 
the  same,  and  you  further  find  he  was  suf- 
fering with  pain  and  that  he  was  mentally 
unfit  to  transact  business,  and  that  the  de- 
fendant made  use  of  the  statements  and  rep- 
resentations that  he  would  be  well  and  at 
work  within  six  weeks  from  that  time,  and 
that  tbe  doctor  had  so  informed  him,  and 
you  further  find  that  the  plaintiff  was  in- 
duced by  such  statem^t  to  sign  said  release, 
and  you  further  find  that  the  statement,  if 
you  find  it  was  made,  was  not  true,  and  that 
It  waA  made  by  the  defendant  through  Its 
agent  and  attorney  for  the  purpose  of  Induc- 
ing the  plaintiff  to  sign  said  release,  and  that 
such  statement  did  Induce  him  to  sign  such 
release,  then  and  in  that  event  yon  would  be 
Justified  In  finding  that  said  release  or  re- 
ceipt is  void;  but,  unless  plaintiff  has  so  es- 
tablished by  a  preponderance  of  tbe  evidence, 
then  said  receipt  would  not  be  void  and 
would  be  binding  upon  plaintiff,  and  you 
should  return  your  verdict  for  tbe  defend- 
ant (11)  In  considering  the  question  as  to 
whether  or  not  the  said  receipt  was  obtained 
by  fraud,  you  will  consider  the  surroundings 
and  conditions  of  the  plaintiff  at  the  time 
the  same  was  signed,  whether  he  was  in  that 
mental  condition  that  he  was  capable  of  un- 
derstanding  and  realising  tbe  natun  and  ef- 
fect of  tbe  sam^  whethor  dtfendant  made 
use  of  any  arOfloe  or  statements  that  were 
untrue  and  of  a  nature  to  deceive  and  mis- 
lead plaintlfl,  and  from  tliese  and  all  othw 
facts  and  drcumstanees,  tliat  yon  may  find 
are  established  by  the  testimony  In  the  cose 
you  are  to  Judse  whether  or  not  the  release 
or  receipt  in  controvosy  is  binding  upon  tbe 
plaintiff.  And  If  you  find  from  tint  evidence 
that  said  release  was  obtained  by  sndi  fraud, 
then  plaintiff  is  not  bound  thereby,  and  the 
same  is  no  defense  in  this  case.  The  state- 
ment that  plaintiff  ' had  no  case  and  could  not 
recover  damages  from  the  defendant  Is  mere- 
ly an  expression  of  an  opinion,  and  would 
not  be  the  basis  of  fraud,  and  you  could  not 
so  consider  it  In  arriving  at  the  Question  of 
*whetber  a  fraud  was  committed.  If,  under 
the  evidence  and  the  foregoing  instructtons. 
you  find  that  said  receipt  and  release  is  void, 
then  you  will  proceed  to  consider  whether  or 
not  plaintiff  is  entitled  to  recover  npon  the 
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main  branch  of  the  case  as  set  out  by  blm." 
By  tbls  Instruction  Woodbrldge's  statements 
that  plaintiff  bad  no  case  and  could  not  re- 
cover were  eliminated,  and  the  Jury  was  con- 
fined to  but  two  propositions:  One  plaintiff's 
mental  incapacity,  and  the  other  the  repre- 
sentations as  to  the  time  within  whlcb  plain- 
tiff would  recover. 

[S]  These  instructions  are  not  entirely 
clear;  but  it  Is  manifest  we  think  that  a 
jury  would  be  anthorized  thereby  to  disre- 
gard the  settlement  In  the  event  It  found 
plaintiff  did  not  have  sufficient  mental  ca- 
pacity to  understand  or  realize  the  nature 
and  effect  of  the  same.  In  this  re8i>ect  we 
think  the  court  was  In  error.  There  was  no 
testimony  tending  to  show  plaintiff's  mental 
Incapacity  at  the  time  the  settlemmt  was 
had  and  the  receipt  executed.  Had  the  jury 
been  directed  to  consider  plaintiff's  mental 
condition  in  arriving  at  the  effect  which 
Woodbrldge's  atatuuents  as  to  the  time  when 
he  might  expect  to  recover  had  upon  falm, 
there  might  be  some  ground  for  sustaining  It 
The  trouble  here  Is  that  the  plaintiff  him- 
self testifled  that  he  fnlly  nnderstood  and 
comprehended  the  effect  of  the  statements 
and  relied  timeon  with  a  fnll  understanding 
of  what  tiiey  Implied.  He  did  not  excuse  tOa 
act  by  saying  be  was  either  in  want  or  In 
pain,  or  that  his  condition  of  mind  was  anch 
that  he  did  not  fnlly  nnderstand  all  that 
took  place.  In  mibmlttlng  this  matter  to  the 
Jury,  we  think  tbe  trial  court  was  In  error. 

As  to  the  other  proposition,  to  wit,  wheth- 
er or  not  Woodbrldge  made  any  false  or 
frandnleot  statemoito  regarding  what  the 
doctor  told  bSm  as  to  bow  long  be  (plaintiff) 
wonld  be  In  bed,  the  members  of  the  court 
are  not  agreed.  A  majority  are  of  opinion 
that  there  was  not  enough  testimony  here  to 
take  the  case  to  the  jury.  The  doctor  was 
plaintiff's  own.  He  was  not  In  the  employ 
of  the  defendant,  either  generally  or  specif- 
ically. It  is  conceded  that  Woodbrldge  in- 
quired of  the  doctor  as  to  the  nature  of 
plaintiff's  Injuries  before  making  any  state-, 
ment  to  tiim  (plaintifiT)  as  to  the  probable 
nature,  extent,  and  duration  thereof,  and 
it  appears  to  the  majority  that  he  (Wood- 
bridge)  did  no  more  than  to  repeat  the  sub- 
stance of  what  the  doctor  said  to  him.  The 
doctor  himself,  answering  a  question  catagor- 
ically,  said  that  he  did  not  make  the  state- 
ment which  Woodbrldge  repeated  to  plain- 
tiff, bat  he  qualified  this  statement  in  such  a 
way  that  a  jury  must  have  found  that  he 
did  in  fact  make  substantially  the  same 
statement  which  Woodbrldge  repeated  to 
plaintiff,  save  such  verbal  Inaccuracies  as 
naturally  arise  in  trying  to  repeat  a  state- 
ment made  by  another.  In  the  opinion  of 
the  majority  there  is  no  testimony  whatever 
tliat  would  justify  a  finding  that  Woodbrldge 
concealed  anything  from  the  plaintiff,  or 
that  he  Intentionally  or  fraudulently  made 
any  misstatements  In  bis  attempt  to  repeat 


what  plaintiff's  own  doctor,  said  to  him  re- 
garding plaintiff's  case.  True,  the  doctflr 
was  mistaken,  but  be  was  plaintiff's  own 
choice,  and  Woodbrldge  did  no  more  than 
attempt  to  state  what  the  doctor  told  him. 
He  offered  no  opinion  of  his  own,  and  did 
not  profess  to  liave  any  knowledge  of  the 
subject.  In  addition  to  this,  there  is  testi- 
mony In  the  record,  undenled  by  plaintiff, 
to  the  effect  that  he  (plaintiff)  did  not  rely 
upon  this  statement,  but  said  himself  that 
he  believed  that  he  would  be  laid  up  longer 
than  the  time  fixed  by  the  doctor.  Moreover, 
according  to  plaintiff,  the  statement  as  to 
what  Woodbrldge  said  the  doctor  stated  to 
him  was  made  some  three  or  four  days  prior 
to  the  time  the  settlement  was  had,  and 
plaintiff  did  not,  as  be  says,  see  fit  to  Inquire 
as  to  whether  or  not  bis  doctor  had  made 
any  such  statement  True,  he  says  that  he 
did  not  see  the  doctor  In  the  Interim,  but 
the  doctor  says  he  did  see  plaintiff.  How- 
ever this  may  be,  it  Is  conceded  that  plain- 
tiff's wife  was  In  communication  with  the 
doctor  and  could  easily  have  reached  him  at 
any  time  by  phone,  and  that  nothing  was 
idone  In  Uils  direction.  The  settlemdt  was 
not  hastily  made.  It  was  under  consldera- 
tloa  by  plaintiff  and  bis  wife  fbr  many  days, 
and  stmie  of  the  testimony  indicates  that 
relatives  were  also  counseled.  However  this 
may  be,  one  of  tbe  relatives,  an  experienced 
miner,  was  present  when  Woodbrldge  made 
bis  flnt  pn^oaltlon  of  settlement,  and,  If  he 
did  not  advise  the  settlement,  he  certainly 
offered  no  objections  thereto. 

[I]  For  all  time  the  law  has  fSTored  the 
settlement  and  adjustment  of  controversies, 
and  when  fairly  made  and  uninfluenced  by 
fraud  or  false  r^resentatlons,  or  overreach- 
ing, they  abould  be  upheld. 

[7]  Of  course,  where  such  settlements  are 
made  with  Injured  and  necessitous  persons 
who  have  not  had  the  aid  of  counsel,  they 
should  be  closely  scrutinized  In  order  that 
one  who  is  liable  may  not'  profit  from  bis 
own  fraud  or  wrong.  But  when  fairly  and 
intentionally  made,  especially  where,  as  in 
this  case,  tbe  claim  Is,  to  say  the  least, 
doubtful,  they  should  be  upheld.  It  is  en- 
tirely competent  for  persons  of  sound  mind 
to  make  such  contracts  as  they  will,  and  tbe 
law  dues  not  undertake  to  act  as  guardian 
for  every  one  who  is  Injured  in  the  matter 
of  making  settlements  with  the  party  who 
Is  responsible  therefor.  It  will  see,  however, 
that  no  undue  advantage  is  taken  of  one 
who  msy  be  in  a  badly  injured  and  necessi- 
tous condition,  and  do  everything  in  Its  pow- 
er to  avert  the  consequences  of  fraud  and 
misrepresentation- 

[S]  Every  one,  no  matter  what  his  Inju- 
ries, has  a  right  to  settle  the  damages  result- 
ing from  the  negligence  of  another,  and  It 
Is  not  for  the  courts  to  either  deprive  him  of 
the  privilege  or  to  relieve  him  of  the  conse- 
quences thereof  simply  because  he  was  mis- 
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tafcoi  as  to'  the  natnre  snd  exteot  of  Us  In- 
Jnrles.  Oar  ctmdiuioiis  bere  find  snpport 
In  the  following,  among  otber,  cues:  Rauen 
r.  Insurance  0^  129  torn,  726,  106  N.  W. 
198;  EUmalrdn  t.  Railroad  Oo^  137  Iowa, 
64.  114  N.  W.  622;  Nason  ▼.  Ballioad  Co., 

140  Iowa,  888, 118  M.  W.  761 ;  8.  c,  149  Iowa, 
008,  128  K.  W.  864;  Donda     Railway  Co., 

141  Iowa,  82,  110  N.  W.  272;  BIossl  t.  Rail- 
road Co.,  144  Iowa.  697.  128  N.  W.  360.  26 
L.  B.  A.  (K.  S.)  255;  Jobnson  t.  Railroad 
Co.,  107  Iowa,  1,  77  N.  W.  476.  In  this  con- 
nection It  sboQld  be  stated,  boweTer,  that 
tbe  case  differs  from  some  of  these  relied 
upon  b7  appellant  wblcb  bold  tbat  an  er- 
roneous opinion  of  an  attending  pbyslclan 
as  to  the  nature,  extent,  and  probable  dura- 
tion of  an  Injury  cannot  be  made  a  ground 
for  setting  aside  a  settlement;  In  this  that 
Woodbrldge  was  not  a  doctor  and  was  not 
undertaking  to  give  bis  own  opinion,  bnt 
was  attempting  to  repeat  a  statement  said 
to  bare  been  made  to  blm  by  plaintUTs  own 
physician,  and  If  he  falsely  and  fraudulently 
misrepresented  what  tbe  doctor  said  to  him, 
and  plaintiff  believed  bis  statements  to  be 
tme  and  acted  thereon,  this  would  amount 
to  such  a  fraud  as  would  nullify  tbe  receipt 
and  settlement.  Tbe  difficulty  In  tbe  case  is 
to  And  any  false  or  fraudulrait  statemokt 
made  by  Woodbrldge,  or  any  r^lance  upon 
whateTer  statements  were  made.  Again, 
there  is  nothing,  as  the  majority  think,  to 
show  any  material  misstatement  of  what 
tbe  doctor  said.  Tbe  difference  of  opinion 
between  tbe  majority  and  the  minority  is 
not  BO  mnch  as  to  the  law  bnt  as  to  wheth- 
er or  not  there  was  a  anestion  here  for  a 
Jozy.  On  one  prc^Ktsitlon— tbat  is  to  say, 
there  bdng  a  lack  of  testimony  to  show 
mental  IncapacHy— we  are  all  agreed,  how- 
ever. 

It  follows  that,  for  the  reasons  pointed 
out,  the  Jndfpnent  must  be,  and  It  Is,  re- 
versed. 


HAHN  V.  LITMPiu 
(Sopreme  Court  of  Iowa.    Not.  19,  1912.) 

1.  Tbial  (J  253«)—lNSTBucTi0Me— Issues. 

Where,  during  the  trial  of  an  action  for 
slander,  tbe  courts  dismissed  the  second  connt 
of  tbe  petition.  It  was  proper  to  ignore  such 
couDt  in  chargmg  the  jory. 

lEd.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  U  618-623;  Dec.  Dig.  |  2S3.«] 

2.  LiBKt,  AND  SLANDEB  (|  7*]— SLANDEBOUS 

Peb  Be— Innuendo. 

Defendant  in  conversation  with  plaintiff's 
nusband  and  her  son  stated  to  the  son.  "Yon 
are  not  the  aon  of  William  Habn,  meaiUng  tbe 
haeband  of  plaintiff.  You  are  the  bod  of  Matt 
Cochran.  Your  mother  ii  a  whore.  She  whor- 
ed with  Matt  Cochran.  You  are  a  son  of  a 
biteb.  Tour  mother  is  a  wbore.  Pap.  meaning 
plaiiitiff*B  husband,  has  no  sons.  His  children 
are  all  girls.    You  are  Matt  Cochran's  son." 


Held,  that  such  word*  were  slanderous  per  m, 

without  the  allegation  of  an  innuendo. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  17-78;  Dec  Dig.  {  1*] 

3.  Appeal  and  E^ob  (1  193*)— OsjEcnozts 
Not  Raised  at  Tbial. 

Where  no  objection  to  the  petition  wu 
raised  in  the  district  court,  it  could  not  be  ob- 
jected to  on  appeaL 

[Bd.  Note.^For  otfaer  cases,  see  Ajmeal  and 
Error,  Cent.  Dig.  f|  1220-1238, 1240;  Dec  Dig. 
I  193.*] 

4.  Libel  ahd  Blandbb  (|  06*)— IbnoAiioir 
— Dahaobb— Plbadinq. 

Where  matter  relied  upon  in  mitigation  of 
damages  in  an  action  for  slander  was  not  aep- 
arately  pleaded  as  required  by  Code,  {  3593,  it 
waa  not  available  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  227;  Dec.  Dig.  |  95.*1 

5.  Lioel  and  Slander  (8  107*)— Evidence- 
Defendant's  Pecuniabt  Condition. 

Tn  an  action  for  slander,  defendant'o  p"- 
cnnlary  condition  is  relevant 

[Ed.  Note. — For  other  cases,  see  Lil>el  and 
Slander,  Cent.  Dig.  gj  299-303,  305.  ^51;  IM. 
Dig.  I  i07.*] 

6.  LiBBL  AND  SLAHDEB  (|  121* )— EXCESSIVE - 

NESS— Pebsonal  Injuries— Slander. 

In  an  action  for  slander  of  a  cliaste  woman 
by  calUsg  her  a  wbore  and  the  mother  of  a 
bastard,  judgment  awarding  her  $600  damages 
is  not  ezcesrive. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slan- 
der, Cent.  Dig.  H  353.  354;  Dec  Dig.  $  1S1.*| 

Appeal  from  IMstrlct  Court,  Johnson  Coun- 
ty; B.  P.  Howell,  Judge. 

Suit  to  recover  damages  for  slander.  Ver- 
dict and  judgment  for  plaintiff.  The  defend- 
ant appeals.  Affirmed. 

S.  K.  Stevenson  and  Kauck  &  Messer,  all 
of  Iowa  Oity,  for  appellant.  UCTl«y  «  Calk- 
ins, of  Iowa  City,  for  appellee. 

SHERWIN,  J.  Tbe  plaintiff  Is  tbe  wife  cf 
William  Hahn  and  the  mother  of  William  J. 
Hahn.  Her  petition  alleges  tbat  the  defend- 
ant, in  tbe  presence  and  bearing  of  her  hus- 
band and  &on  and  other  persons,  said  to  ber 
son:  "You  are  not  tbe  son  of  William  Habn, 
meanlDg  tbe  husband  of  plaintiff.  You  are 
tbe  son  of  Matt  Cochran.  Your  mother  is  a 
whore.  She  whored  with  Matt  Cochrau. 
You  are  a  son  of  a  bitch.  Your  mother  is  a 
whore.  Pap,  meaning  plaintiff's  husband,  has 
no  sons.  His  children  are  all  girls.  You  are 
Matt  Cochran's  son."  Defendant's  answer 
was  a  general  denial  and  a  specific  denial 
tbat  be  nttered  the  words  charged,  or  aoj- 
words  relating  to  or  concerning  her.  Tbe 
answer  alleges  tbat  at  the  time  the  word^ 
charged  were  alleged  to  have  been  uttered  be 
bad  a  conversation  with  William  Habn,  plain- 
tiff's husband,  and  William  J.  Habn,  her  son. 
in  which  they  applied  abnsive  language  to 
blm.  and  that  all  the  words  be  spoke  on  tbat 
occasion  were  uttered  in  answer  to  the  alle- 
gations made  against  blm  by  tbe  said  Wil- 
liam and  William  J.  Habn.  When  the  trial 
began,  there  was  a  second  count  in  the  peti- 
tion, alleging  tbe  speaking  of  other  slaoder- 


•For  other  cases  see  Mme  topic  and  section  NUUfiER  In  Dec.  Dlf.  ft  Am.  Dig.  Key-No,  Series  A  R«p'r  IndazW 
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ons  words  at  another  time  and  place,  but  the 
appellee's  counsel  nj  that  this  count  was 
dismissed  before  the  case  was  submitted  to 
the  Jury.  This  statement  Is  not  denied,  and 
we  conclude  that  It  mnst  be  correct,  because 
tbe  courts  InstmctlonB  relate  only  to  the 
ame  and  words  charged  In  the  first  count 
We  shall  therefore  treat  the  case  as  having 
been  submitted  on  tbe  first  count  alone. 

[1]  It  Is  manifest  that,  If  count  2  was  dis- 
missed and  tbe  Issue  presented  by  count  1 
was  alone  submitted  to  the  Jury,  there  Is  no 
merit  In  the  appellant's  contention  that  tbe 
conrt  Ignored  the  fact  that  there  were  two 
counts,  and  grouped  the  two  causes  of  ac- 
tion in  his  inatructionB.  Tbe  Issue  presented 
by  count  1  was  clearly  and  fairly  stated  by 
the  court,  and  that  was  all  that  was  neces- 
sary. 

[I]  The  words  alleged  to  bare  been  spoken 
coDcernlng  tbe  plaintiff  were  slanderous  per 
se,  and  an  Innuendo  was  not  required  to  ex- 
plain the  meaning  Intended  to  be  conveyed 
to  the  hearers.  Qulnn  t.  Insurance  C!a,  116 
Iowa,  522,  90  N.  W.  849;  Klnyon  t.  Palmer, 
18  Iowa,  877.  While  the  term  "son  of  a 
bltdi"  Is  not  necessarily  slanderous  per  se, 
the  coanectioa  In  whldi  it  was  used  In  this 
case  clearly  made  it  so  bare,  and  no  Innuendo 
could  have  explained  Its  meaning  more  fully. 
Tbe  connt  therefore  alleged  a  slander,  and 
uot  mer^  the  use  of  mallclotis  and  widted 
Ungnage,  as  contended  appellant  Graver 
v.  Norton,  114  Iowa,  46,  86  N.  W.  M,  89  Am. 
8L  Rep.  846. 

[I]  MoieoTer,  no  quesOon  as  to  tiie  sof- 
fidoLcy  of  tbe  petition  was  raised  In  the 
district  court,  aAd  bencB  It  cannot  now  be 
raised  In  tills  court  Wels  t.  Morris  BnML, 
102  Iowa,  827.  71  N.  W.  208. 

[4]  In  varlons  forms  tbe  appellant  com- 
plains of  tbe  court's  fiUlnre  to  Instruct  more 
BpeclflcaUy  on  fbe  qnestion  of  mltlgatl<Hi, 
which  appellant  aUeges  he  pleaded.  Tbe 
statute  (Code,  |  S59!9  requires  the  pleading 
ot  all  matters  relied  upon  in  mitigation  of 
damages,  and  tbls  in  a  separate  and  distinct 
division  of  the  answer.  There  is  no  snob  plea 
in  this  case.  The  defendant  denied  In  his 
answer  and  all  tbe  way  through  trial  the 
speaking  of  the  words  diarged.  He  nowhere 
alleged  that  he  spotiie  in  heat  of  passion,  or 
that  he  did  not  Intend  the  fullest  meaning 
that  conld  be  given  the  words  spoken. 
Tbe  conversation  that  took  place  between  the 
parties  at  the  time  in  question  was  fully  be- 
fore the  Jury,  but,  as  we  have  said,  there  was 
no  plea  in  mitigation,  and  hence  no  occasion 
for  tbe  conrt  to  present  such  an  issue  to  tbe 
jury.  Halley  v.  Gregg,  82  Iowa,  622,  48  N. 
W.  974;  Bonan  v.  WlUlams,  41  Iowa,  680. 
There  heSms  no  plea  In  mitigation,  the  court 
correctly  Instructed  that,  if  the  words  were 
spoken  in  the  defamatory  sense  charged,  an- 
ger would  be  no  excuse,  nor  serve  to  mitigate 
the  olfense.  Graver  t.  Norton,  supra. 


[S]  Tbe  criticism  of  InstmctlOD  7  Is  wliSi- 
ont  merit  It  was  competoit  to  sbow  the 
defendant's  pecuniary  condition.  Herzman  v. 
Oberfelder,  54  Iowa,  83,  6  N.  W.  81 ;  Kamey 
V.  Paisley.  18  Iowa,  80. 

[I]  Complaint  is  made  of  two  or  three  rul- 
ings on  the  introduction  of  testimony,  but  we 
find  nothing  of  a  prejudicial  character  there- 
in, nor  are  tbe  complaints  of  sufficient  Im- 
portance to  require  dlscumlon.  There  is 
nothing  In  the  record  from  which  the  con- 
clusion might  be  drawn  that  the  verdict  was 
the  result  of  passion  and  prejudice,  nor  is 
the  Judgment  for  $000,  In  our  opinion,  ex- 
cessive. Parties  who  accuse  a  chaste  wo- 
man of  b^ng  a  wbore  and  the  mother  of  a 
bastard  should  expect  to  respond  liberally  in 
damages,  U  th^  are  unable  to  prove  the 
truth  of  tbe  charge.  The  judgment  Is  af- 
firmed. 


BOBKISMBIBB  T.  BOBEBICDIIBB  et  aL 

(Supreme  Court  of  Iowa.   Nov.  19,  1912.) 

1.  Wills  (S  614*)— Cokstbuotiok-^jpb  Es- 
tates. 

Where  testator  In  one  paragraph  of  his 
will  gave  to  his  wife  all  his  property  of  which 
he  might  die  seised,  and  declared  In  subsequent 
paragraphs  that,  after  her  death,  designated 
children  should  receive  lendes,  and  the  resi- 
due shoold  be  divided  equally  between  his  chil- 
dren, the  wife  acquired  only  a  life  estate,  with 
remainder  to  the  children. 

[Dd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  1S9S-1416;  Dec.  Dig.  {  614.*] 

2.  Wills  (I  460*)  — Consttruoiiok  — Intkn- 

nON  or  TBSTATOB. 

The  oourt  in  constn^Dg  a  will  must  give 
effect  to  every  part  thereof,  and  carry  out  the 
evUent  Intention  of  testator. 

tBd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  966:  Dec.  Dig.  |  4fi0.^] 

Appeal  from  District  (3ourt,  Floyd  County; 
Joseph  J.  Clark,  Judge. 

Tbe  facts  are  stated  in  tbe  (pinion.  Af- 
firmed. 

Wm.  H.  Salisbury,  of  Osage,  for  appellant 
J.  C  Campbell,  of  Charles  City,  for  appel- 
lees. 


fiHERWIN,  J.  [1]  Tbls  action  Is  in  equi- 
ty to  quiet  the  title  to  certain  real  estate, 
and  to  establish  the  ownership  of  certain 
personal  property,  all  of  which  belonged  to 
Schrlstlan  Boekemeler  at  tbe  time  of  his 
death.  The  plaintiff  Is  the  widow  of  said 
deceased  Boekemeler  and  she  bases  her 
claim  to  title  to  the  real  estate  and  to  own- 
ership of  the  personal  property  on  tbe  will 
of  ber  deceased  husband.  Omitting  the 
parts  of  tbe  will  not  material,  tbe  remain- 
ing paragraphs  are  as  follows: 

"I  will,  devise  and  bequeath  to  my  belov- 
ed wife,  Louise  Boekem^er,  all  my  property 
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of  every  kind  and  natare  of  which  I  may 
die  seized,  personal  as  well  as  real  estate, 
and  wherever  located. 

"After  the  death  of  my  said  wife,  I  wUi, 
devlae  and  bequeath  to  my  daughter,  Martha 
Boticemeier,  the  sum  of  one  thousand  dol- 
lars ($1000.00). 

"After  the  death  of  my  said  wife,  I  will, 
devise  and  bequeath  to  my  daughter,  Maria 
Achenbach,  nee  Boekemeier,  the  sum  of  three 
hundred  dollars  (¥300.00). 

"After  the  death  of  my  said  wife,  I  order 
tliat  the  sum  of  two  hundred  dollars  ($200.- 
00)  be  deposited  with  the  Riverside  Cemetery 
Association  of  Charles  City,  Iowa,  for  the 
purpose  that  the  aonnal  interest  thereon 
shall  be  applied  to  the  taking  care  of  our 
family  graves  In  Charles  City,  Iowa. 

"The  rest  and  residue  of  all  my  said  prop- 
erty I  will,  devise  and  bequeath  to  my  eight 
children  share  and  share  alike. 

"I  hereby  appoint  my  said  wife,  Louise 
Boekemeier,  to  be  the  executrix  of  tills  my 
last  will  and  testament,  and  after  my  wife's 
death  I  appoint  my  youngest  child,  Maria 
Achenbach,  nee  Boekemeier,  to  be  the  execu- 
trix of  the  residue  of  my  property,  and  I 
order  that  both  the  parties  named  as  execu- 
trixB  herein  shall  not  be  obliged  to  give 
any  bonds  as  such." 

The  appellaut  claims  that  all  of  the  prop- 
erty, both  real  and  personal,  owned  by  her 
husband  at  the  time  of  his  death,  was  be- 
queathed to  her  by  the  second  paragraph  of 
the  will,  the  real  estate  In  fee  simple  and 
the  personal  property  absolutely.  The  ap- 
pellees contend  that  the  subsequent  i>ara- 
graphs  of  the  will  are  entitled  to  the  same 
consideration  that  Is  given  to  the  second 
paragraph,  and  that  from  the  entire  instru- 
ment It  Is  clear  that  the  deceased  Intended 
to  give  to  his  widow  only  a  life  estate  In 
both  the  real  and  personal  property  with 
the  remainder  to  them.  The  pleadings  of 
the  respective  parties  presented  this  qiies 
tlon  alone,  and  It  was  decided  by  the  dis- 
trict court  on  such  pleadings.  While  the 
second  paragraph  of  the  wlli  does  not,  in 
express  terms,  give  power  of  disposition,  if 
the  paragraph  stood  alone,  it  would  undoubt- 
edly pass  an  absolute  estate  in  all  of  the 
property  left  by  deceased.  But  was  this  the 
intention  of  the  testator?  If  It  was  his  in- 
tention, as  disclosed  by  the  entire  instru- 
ment, then  plaintiff's  contention  is  right.  If, 
on  the  other  hand,  it  is  manifest  from  a 
consideration  of  the  instrument  as  a  whole 
that  it  was  not  testator's  intention  to  give 
his  widow  an  absolute  estate,  but  that  It 
was  bis  intention  to  give  her  a  life  estate  only 
with  remainder  to  his  children,  the  Judg- 
ment of  the  district  court  shouid  be  affirmed. 
The  second  paragraph  of  this  will  is  some- 
what peculiar  in  this  respect  It  gives  no 
express  power  of  disposition,  nor  does  it  ex- 
pressly refer  to  the  use  that  the  devisee  may 
make  thereof  and  in  this  respect  it  ia  uolike 


many  wills  that  we  have  lieretofore  consid- 
ered and  given  effect  to  such  provisions  in 
determining  the  real  Intent  of  the  testator. 
The  failure  to  refer  to,  these  matters  in 
said  paragraph  may  rightly  be  given  weight 
in  connection  with  the  other  and  subsequent 
paragraphs  in  arriving  at  the  testator's  in- 
tention as  to  what  estate  plaintiff  should 
take.  Every  other  paragraph  of  the  will  is 
just  as  concise,  certain,  and  direct  as  the 
second.  The  third,  fourth,  and  fifth  make 
certain  positive  bequests  of  such  part  of  the 
estate  as  shall  remain  after  the  death  of  the 
wife,  and  the  sixth  just  as  positively  and 
certainly  gives  the  "rest  and  residue  of  all" 
of  testator's  property  to  his  eight  children, 
"share  and  share  alike."  Nor  do  these 
paragraphs  stand  alone  in  pointing  to  the 
intention  of  the  testator,  for  the  seventh, 
which  names  the  persons  who  shall  carry  out 
the  various  provisions  of  the  will,  clearly  In- 
dicates that  the  wife's  interest  in  the  es- 
tate was  to  cease  with  her  death.  Aside 
from  the  second  paragraph,  there  cannot  l>e 
found  in  the  entire  Instrument  any  language 
from  which  an  Inference  can  Justly  be  drawn 
that  the  second  paragraph  was  intended 
to  create  a  fee  In  the  plaintiff.  The  language 
used  in  the  subsequent  paragraplis  is  direct 
and  positive,  and  not  a  precatory  word  can 
be  found  therein.  Nor  is  there  any  language 
In  the  subsequent  paragraphs  of  the  will 
enlarging  or  adding  to  the  naked  devise  In 
the  second,  as  has  been  found  In  many  cas- 
es. Where  none  of  the  forgoing  qualifica- 
tions are  present,  the  later  clauses  or  para- 
graphs of  a  will  are  entitled  to  at  least 
as  much  consideration  and  weight  as  the 
paragraphs  preceding  them,  and,  where  all 
paragraphs  may  be  given  effect  without  do- 
ing violence  to  the  intent  of  the  testator, 
it  is  the  rule  that  such  must  be  the  con- 
struction. In  order  to  sustain  the  appel- 
lant's contention,  it  would  be  necessary  to 
entirely  disregard  and  nullify  paragraphs 
8,  4,  6,  and  6,  and  to  partially  nullify  para- 
graph  7,  where  executors  are  provided  fbr. 

[2]  By  construing  the  entire  will  as  giving 
to  the  plaintiff  a  life  estate  only,  every  part 
thereof  is  given  effect,  and  the  evident  in- 
tention of  the  testator  is  carried  out,  and 
that  is  what  the  law  demands.  A  general 
discussion  and  review  of  our  cases  would 
be  of  no  benefit  to  any  one,  for  this  has  been 
done  time  and  again.  This  case  is  ruled 
by  the  following  decisions:  HoeCllger  v. 
Hoefllger,  132  Iowa,  575,  107  N.  W.  312: 
Jordan  v.  Hlnkle,  111  Iowa,  43.  82  N.  W. 
426;  Wheeler  v.  Long,  128  Iowa,  643,  106 
N.  W.  161;  Pool  V.  Napier,  145  Iowa,  699, 
124  N.  W.  755;  Jordon  v.  Woodln,  93  Iowa. 
453,  61  N.  W.  »4S;  Stivers  v.  Gardner,  8S 
Iowa,  307,  55  N.  W.  516;  limas  v.  Neldt,  101 
Iowa,  348.  70  N.  W.  203;  Law  v,  Douglass, 
107  Iowa,  606,  78  N.  W.  212. 

The  Judgment  of  the  district  court  should 
be,  and  It  is,  affirmed. 


Digitized  by 


Google 


lowia 


MENGEL  T.  MENGBL 


495 


liENGEL  MENOBL. 
(Snprems  Court  of  Iowa.   Not.  18,  1912.) 

1.  Afpsal  and  E^ob  (I  939*)  —  Record— 

CONCI.UaiTBNBSS. 

Papers  and  docnmeotB  included  in  a  tran- 
script  which  ia  duly  certified  maBt  be  asBumed 
to  be  a  part  of  the  record  below,  altboagh  not 
spedficaUy  identified. 

[Ed,  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  H  8804-^806;  Dec  Dig.  | 
939.»] 

2.  Appeal  and  Ebbob  {|  668*)— Rboobd— 
conclvsitehbss. 

Recitala  in  the  record  on  appeal  from  an 
order  tliat  a  party  appeared  In  person  on  the 
hearing  of  the  application  for  such  order  can- 
not be  contradicted  by  parol,  but  must  stand 
as  s  verity  nntll  corrected  in  the  district  court 
[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Gent  Dig.  |  2861;  Dec.  Dig.  |  668.*] 

8.  Apfkai.  ard  BbtBoB  (I  911*)— Bxmw— 

PBESUMFTIOKa. 

Where  the  order  appealed  from  appears 
to  have  been  entered  by  the  district  court  and 
is  properly  of  record  in  the  proceedings  in  that 
court,  ft  irill  be  assumed  that  the  application 
therefor  was  heard  before  tbe  conrt  and  not 
bfjf  a  judge  thereof  as  snch. 

[Bd.  Note. — For  other  caaes.  see  Appeal  and 
Error,  Gent  Dig.  H  8682-S68S;  Dee.  Dig.  I 
911.*] 

4  DiTOBCB  (I  226*)— AXXOWAirOI  FOB  GOUIT- 

8EL  Fees  akd  Bxfenses — Appuoation 

AND  Pboceedhtos  Thebbor. 

Application  In  a  divorce  action  for  suit 
money,  together  with  the  affidavits  attached 
thereto,  Aeld  to  Bufficiently  show  that  it  was 
made  by  reason  of  a  change  of  situation,  since 
a  previous  order  granting  temporal  alimony 
was  made  to  give  uw  court  jarlsdicnon  ot  the 
application. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  651,  652;  Dec  Dig.  {  226.*} 

5.  DiTOBCB  <i  226*)— AliLOWAirOB  VOB  OOUN- 
BBZ.   VSEB   ARD  BXPBRSKS  —  APPUOATION 
AND  PBOCEBDINOS  THBBBON— "MOTION." 
An  application  for  suit  money  In  a  divorce 
action  should  be  treated  as  a  motion  within 
Code,  I  authorizing  motlooB  to  be  sup- 

ported oy  affidavit  which  may  be  cimsldered  as 
testimony  on  the  hearing. 

[Ed.  Note.~-For  other  cases,  see  Divorce, 
Cent  Dig.  M  651,  662;  Dec  Dig.  |  226.* 

For  other  definidons,  see  "Words  and  Phrai- 
es,  voL  6,  pp.  4609-4610.] 

8.  Divoboe  (J  217*)— Tbmpobabt  AuiCORT— 
Modificatiok  or  Obdeb. 
The  court  bas  power  In  an  action  for  di- 
vorce to  make  Babaequent  changes  in  orders 

for  temporary  alimony, 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  637,  638;  Dec  Dig.  |  217.*] 

7.  DITOBCE     <5     227*)  —  AU^WANOBS  POB 

ConNSEt.  Feeb  and  BxPENssa. 

A  wife  suing  for  divorce  may  be  allowed 
soit  money  with  which  to  resist  an  appeal 
taken  by  tne  husband  /rom  an  order  allowing 
temporary  aUmony. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  658,  664;  Dec  Dig.  S  227.*] 

8.  DivoBCK  (S  200*)— Tempobabt  Axzhont— 
Appucation  m  Pbooikdinqs  O^kebkor. 

Under  Code,  |  8177,  providing  that  in  di- 
vorce actions  the  court  may  order  either  par- 
ty to  pay  a  sum  of  money  for  the  separate 
support  and  maintenance  of  the  adverse  party 
and  the  children,  temcwrary  alimony  can  be 


allowed  only  by  flie  conrt  and  not  by  a  judge 
thereof  as  sncn. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  687-690;  Dec  Dig.  |  20a*] 
9.  Divoboe    (|   182*)  —  Allowances  fob 

Counsel  Fees  and  Expenses. 

Suit  money  on  an  appeal  to  the  Supreme 
Court  in  a  divorce  action  can  be  allowed  only 
by  the  Supreme  Court  and  not  by  the  district 
court 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  M  668,  587,  588,  625.  638,  641,  657; 
Dec  Dig.  f  l^*]     '  *      '       '  ' 

Id.  DiroBCE  ({  227*)  —  Allowances  fob 

Counsel  Fees  and  Expenses. 

In  a  divorce  action,  an  allowance  cannot 
be  made  to  the  wife  for  attorney's  services  id- 
ready  performed,  which  have  been  paid,  which 
she  can  pay  from  her  separate  property,  or 
which  were  rendered  on  her  credit;  bat  where 
they  were  rendered  and  not  paid  (or  in  reli- 
ance on  the  husband's  llabili^  to  pay,  and 
were  necessary  to  enable  her  to  prosecate  or 
defend  the  case,  the  allowance  wiU  not  be  de- 
nied merely  because'  the  services  have  already 
been  performed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  K  653,  654;  Dec  Dig.  |  227.*] 

11.  Divoboe  (S  227*)  —  Allowances  fob 
Counsel  Fees  and  Bxpenbbb— Ajcount. 

Affidavits  presented  on  an  application  in 
a  divorce  action  for  suit  money,  where  there 
had  been  a  number  of  collatersi  cases  for  the 
enforcement  and  to  defeat  the  collection  of  al- 
lowances previously  made,  ketd  to  justify  an 
allowance  of  $800i. 

[Ed.  Note.— For  otiier  cases,  see  Divorce. 
Cent  Dig.  H  668,  664;  Dw.  Dig.  |  227.*} 

12.  Divobcb  (i   223*)  —  Aldcont  and  Al- 
lowances—Appeal— Kbvibw  . 

An  order  in  a  divorce  action  allowing  suit 
money  will  be  reversed  only  where  the  court 
was  without  jurisdiction  to  make  it  or  abused 
its  discretion  with  reference  to  the  amount  of 
the  allowance. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  5  64,') ;  Deo.  Die.  §  223.*] 

Appeal  from  District  Court,  Scott  County; 
A.  J.  House,  Judge. 

From  an  additional  allowance  to  plaintiff 
of  temporary  alimony  or  suit  money  in  a 
suit  for  divorce  under  the  title  above  giveo, 
defendant  appeals.  Affirmed. 

B.  I.  Salinger,  of  Carroll,  and  George  W. 
Scott,  of  Davenport,  for  appellant  Sharon 
ft  Higglns,  of  Davuport,  for  appellee. 

DBBMEB,  J.  This  case  has  bad  a  cbeck- 
ered  career,  and  tbe  record  now  teton  us  Is 
Incomplete  and  difficult  to  understand.  We 
are  advised  that  tbere  Is  now  before  us 
another  Intermediate  order  In  an  original 
divorce  case  brou^t  by  plaintiff  against  her 
bosband,  George  Mengel,  which  latter  case 
has  not  as  yet  been  tried,  although  it  bas 
been  pending  for  many  years,  during  which 
dme  tliwe  has  been  a  prolonged  controversy 
over  many  Intermediate  or  collateral  orders. 
One  branch  of  the  case  reached  us  many 
years  ago  and  was  disposed  of,  so  far  as 
this  conrt  is  concerned,  by  an  opinion  which 
win  be  found  reported  in  146  Iowa.  737,  120 
N.  W.  72,  122  N.  W.  898,  We  are  Informed 
that  that  branch  of  the  case  Is  now  pending 
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on  appeal  to  tbe  Saprame  Court  of  tbe  Unit- 
ed States,  and  doubtless  should  take  Judi- 
cial notice  of  that  fiict 

Tbe  matter  now  before  us  was  initiated 
by  plaintiff  filing  In  tbe  district  court  on 
March  8,  1809.  the  following  application: 
"Comes  now  Blanche  Mengel  by  her  attor- 
ney, B.  U.  Sharon,  and  asks  the  court  to 
order  the  defendant  to  pay  the  clerk  of  this 
court  the  sum  of  five  hundred  dollars  to  be 
applied  as  partial  payment  of  the  costs  and 
attorney's  fees  incurred  in  this  cause,  and 
In  support  of  this  application  says:  That 
this  cause  was  commenced  in  March,  1907, 
and  that  she  bad  retained  E.  M.  Sharon  of 
the  firm  of  Sharon  &  Donegan  as  her  attor- 
ney in  tbe  January  preceding.  That  the 
defendant  has  contested  tbe  case  and  sought 
to  delay  the  termination  thereof.  That  there 
have  been  28  different  pleadings  filed  In  this 
case  In  this  court,  and  the  trial  of  the  plain- 
tUTs  cause  for  separate  maintenance  and 
defendant's  cause  to  annul  tbe  marriage  con- 
tinued five  times.  That  her  attorney  has 
been  obliged  to  advance  up  to  the  present 
date  $32.70  for  sheriff  and  clerk's  cost  in 
this  cause.  That  the  defendant  commenced 
an  lodepoident  action  to  enjoin  the  Judg- 
ment of  the  Supreme  Court  affirming  the 
order  of  this  court  ordering  the  defendant 
to  par  the  plaintiff  $60  per  month  for  tier 
support,  pending  tbe  disposition  of  the  cause. 
That  there  bare  been  three  applications  for 
an  injunction  oo  said  allowance  in  this  court, 
which  were  successfully  contested  by  her 
attorney.  That  three  appeals  have  been  tak- 
en to  the  'Supreme  Court  of  Iowa ;  that  one 
ct  said  appeals  was  dismissed  at  time  re- 
quired  to  file  abstract.  One  was  affirmed 
on  motion  of  plaintiff,  and  one  is  stUl  pend* 
Ing  wherein  plalntUTs  attorney  has  filed  a 
brief  and  argument  and  an  abstract  of  the 
record,  the  printing  of  which  cost  $21.80. 
That  in  all  of  these  appeals  there  have 
been  numerous  motions,  statements,  affida- 
vits, briefs,  and  argnmenta  not  printed,  but 
wliicb  required  much  legal  work.  That  de- 
fendant also  notified  plaintlirs  attorney  to 
go  to  Dee  Moines  at  a  hearing  on  the  appli- 
cation to  Judge  Sherwin,  of  the  Supreme 
Court,  for  an  Injunction  to  restrain  the  exe- 
cution of  the  Judgment  for  $576  of  the  al- 
lowance for  support  made  by  this  coar^  and 
her  said  attorney  has  received  no  repay- 
ment of  his  expenses,  and  has  filed  a  mo- 
tion to  dissolve  the  InJnnctlon,  with  the  an- 
swer of  the  plaintiff  and  affidavits  of  an  of- 
ficer or  employe  of  the  two  banks  In  which 
it  was  allied  that  plaintiff  had  funds ;  that 
sotih  accounts  were  the  accounts  of  Felicia 
Renter,  tbe  daughter  of  plaintiff.  That  it  is 
necessary  for  plaintiff  to  have  funds  to  apply 
as  part  payment  for  the  services  of  her  at- 
torney and  tbe  money  expended  in  costs 
paid  and  payable  before  proceeding  furtber 
In  its  prosecution  and  defense.  Tbnt  $50 
is  all  tbe  money  hereto  ijuld  said  E.  M. 


Sharon  on  account  of  hia  services  and  dis- 
bursement In  this  cause,  and  the  plaintiff 
has  no  means  of  her  own  with  which  to  pay 
him  except  as  she  obtains  tbe  same  from 
her  husband,  who  is  liable  for  the  samr. 
That  the  appeal  from  the  order  allowiDg 
support  money  is  an  appeal  from  an  Inter- 
locutory order  of  this  court,  and  this  coiu-t 
has  Jurisdiction  to  make  the  allowance  here- 
in asked  for.  Blanche  Mengel,  by  B.  M. 
Sharon,  her  attorney."  This  application  was 
duly  verified  by  plaintiff's  attorn^. 

On  March  30,  1911,  plaintiff  also  filed  tbe 
following  motion:  "Comes  now  the  plaintiff 
and  moves  the  court  for  an  order  compelling 
the  defendant  to  pay  the  clerk  of  this  court 
$2,000  for  attorney's  fee  and  costs  fdr  ex- 
penses made  necessary  by  litigation  caused 
by  the  defendant  and  to  enable  the  plaintiff 
to  prosecute  her  said  action  in  the  conrt  and 
the  Supreme  Court  of  the  United  States,  and 
submits  in  aid  of  this  motion  affidavit  and 
application  ffied  herein  about  March  8,  1909, 
and  affidavits  submitted  herein.  Sharon  & 
Hlgglns,  Attorneys  for  Plaintiff."  With  this 
was  filed  an  affidavit  by  plaintiff's  counsel, 
to  which  we  shall  hereinafter  refer.  Plain- 
tiff also  filed  her  own  affidavit,  to  which  ref- 
erence will  hereinafter  be  made.  We  shall 
presently  make  such  reference  to  the  original 
affidavit  as  the  record  will  warrant. 

On  April  6,  1911,  defendant  was  served 
with  the  following  notice: 

"State  of  Iowa,  Scott  County. 

"Notice  of  Hearing  on  Application  ft»r  Al- 
lowance of  Suit  Money.  Blanche  Mengel, 
Plaintlflr,  V.  George  Mengel,  Defendant  In 
the  District  Court  of  Said  County.  To  the 
Above-Named  Defendant:  Tou  are  hereby 
notified  that  there  is  ffied  in  the  office  of  the 
clerk  of  the  district  court,  In  and  for  said 
cotmty  of  Scott,  state  of  Iowa,  the  applica- 
tion of  the  above-named  plaintiff,  asking 
against  you  the  allowance  of  $2,000  for  suit 
money  and  attorney's  fees  in  tbe  above-euti- 
tled  cause,  and  that  ^less  you  appear  and 
make  defense  thereto  before  Judge  House, 
at  the  courthouse  In  Davenport,  in  said  coun- 
ty, on  the  17tb  day  of  April,  1911,  an  allow- 
ance will  be  entered  against  yon,  and  Judg- 
ment rendered  thereon. 

"Sharon  &  Higglns. 
"Attorneys  for  PlalutUT." 

On  May  3,  1911,  a  hearing  was  had  on  the 
second  of  the  foregcrfng  anplications  in  point 
of  time  at  the  Scott  county  courthouse  and 
we  find  that  the  folloifring  record  was  made 
thereat:  Testimony  was  Introdnoed  tending 
to  show  an  agreement  between  counsel  for 
the  postponement  of  the  hearing  from  tbe 
time  fixed  in  tbe  notice  until  Hay  8,  1911. 
On  the  part  of  defendant^  one  George  Scott 
testified  that  he  was  an  attorney  of  record 
for  tsaid  defendant,  and  that  he  agreed  to 
May  Sd  as  tbe  date  for  the  hearing ;  but  it 
is  claimed  that  his  appearance  in  the  case 
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was  special,  and  tbat  his  agreemeat  was  not 
UndlDg  on  defendant.  As  he  was  an  attor- 
ney of  record  for  the  defendant,  we  think 
his  agreement  was  binding.  But,  however 
this  may  be,  the  transcript  to  which  we  have 
been  compelled  to  resort  shows  aiflrmatlTely 
that  defendant  appeared  In  person  on  the 
morning  of  May  3d,  and  the  court  ordered 
that  the  matter  be  taken  up  at  1  p.  m.  of 
said  day.  At  that  time  plaintiff  by  her  at- 
torney introduced  the  following  from  the 
record  In  the  original  case:  The  appearance 
docket  and  fee  book  showing  the  flUngs  In  the 
orighial  case  of  Mengel  t.  Mengel,  and  In  a 
case  entitled  George  Mengel  t.  Blanche  Men- 
gel and  Loals  Eckhardt,  the  Issuance  of  a 
writ  of  attachment  and  a  levy  thereunder, 
and  another  case  of  the  same  title  as  the  last 
one  above  mentioned  being  an  action  on  in- 
janction  bond,  and,  as  we  understand  it,  the 
pages  of  an  appearance  docket  showing  the 
filings  In  another  case  of  the  same  title.  The 
orlghial  application  for  suit  -money  was  also 
iQtrodnced,  and  also  the  application  iiled 
March  8,  1909,  which  we  have  heretofore  set 
out  in  extenso. 

In  support  of  the  motion  for  allowance  of 
flult  money  filed  March  30,  1011,  plalntifT  al- 
so introduced  the  affidavit  of  her  attorney, 
from  which  we  quote  the  following:  "B.  M. 
Sharon,  being  duly  sworn,  deposes  and  says, 
as  supplemental  to  his  affidavit  filed  here 
March  8,  1909,  that  since  March  6,  1909,  he 
has  paid  out  A>r  plalntllTB  expenses  of  suit 
In  Ue  sum  of  f  and  that  he  has  been 
obliged  to  follow  the  dilatory  appeals  an^ 
reviews  and  Tebeaiing  bistltuted  by  defend- 
ant's connad,  and  states  that  in  addition  to 
the  matters  set  out  In  his  former  aflldavlt 
he  has  made  an  additional  motion  to  dissolve 
tile  injunction  granted  by  Judge  Sherwln  in 
Febmary,  190^  wtalcb  the  Sapreme  Oouit 
mstahied.  That  he  made  and  had  granted  a 
motion  fOr  procedendo  from  the  Supreme 
Court  in  the  case  of  George  Mengel  against 
this  plaintiff  and  the  dierlfl  of  tXda  coonty. 
and  had  Judgment  In  this  conrt^for  the  coats 
la  that  case.  That  he  has  commenced,  and 
there  Is  pending  in  this  court,  an  action  on 
the  tnjunetlon  bond  in  the  above  Injunction 
case;  that  on  March  29,  1910,  said  Ueor^ 
Mengel,  defendant  herein,  obtained  from 
Judge  Deemer,  Chief  Justice,  an  order  allow- 
ing a  writ  of  error  In  this  case  to  the  Su- 
preme Court  of  Iowa  for  review  of  said  case 
in  the  Hupreme  Court  of  the  United  States 
of  America  and  allowing  a  supersedeas.  The 
^alntlff  hra-eln  applied  for  a  modification 
of  said  order  and  for  the  allowance  of  at- 
torney's fees  for  contesting  said  writ  and 
an  additional  security  on  said  supersedeas. 
Jtidge  Deemer  held  that  he  did  not  have  ju- 
risdiction to  allow  attorney's  fees,  but  did 
order  said  bond  increased  from  ^,111  to 
HOOa  Said  George  Mengel  failed  to  file  the 
record  in  the  Supreme  Court  at  Washington, 
B.  C,  and  In  Angust,  IOIjO^  this  plaintiff  did 
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have  said  record  certified  from  the  Supreme 
Court  of  Iowa  on  this  plaintiff  or  her  attor- 
ney filing  tbe  same — ^paying  the  costs  of 
docketing  the  case,  and  employing  counsel  at 
Washington  for  that  purpose,  said  writ  of 
error  was  dlsmiased.  That  afterward^  and 
about  the  Sth  day  of  September,  1910,  said 
George  Mengel  or  his  attorney  again  applied 
for  writ  of  error,  and  again  Judge  Deemer 
granted  the  same  and  also  ordered  a  super- 
sedeas. Plaintiff's  attorney,  knowing  that 
under  the  statutes  and  procedure  in  the 
United  States  courts,  a  writ  of  error  does 
not  and  cannot  be  made  to  operate  as  a 
supersedeas  unless  said  writ  Is  allowed  with- 
in 60  days,  Sundays  excluded,  from  the  ren- 
dition of  the  Judgment  to  be  reviewed,  ap- 
plied to  Judge  Deemer  to  have  said  super- 
sedeas vacated,  and  supported  said  applica- 
tion with  a  brief.  George  Mengel's  attorney 
contesting  the  matter,  plaintiff  did  furnish 
at  least  two  additional  hrle&  which  involv- 
ed a  study  of  the  statutes  and  decisions  of 
the  United  States  and  Its  courts.  That  aft- 
er several  months  Judge  Deemer  refused  to 
declare  the  supersedeas  ineffective,  but  did 
in  his  final  order  limit  Its  application  to 
the  particular  Judgment  entered  in  the  Su- 
preme Court  of  Iowa  January  IS,  1908.  That 
plaintiff  in  error  wliile  be  has  complied  with 
the  rules  of  the  United  States  Supreme 
Court  and  filed  the  records  In  that  court 
prior  to  October  6,  1910,  has  not  had  such 
record  printed  within  a  reasonable  time  as 
required  by  said  rules,  and  apparently  In- 
tends to  delay  the  disposition  of  said  writ 
of  error  In  that  court  so  long  as  possible, 
and  plaintiff  nor  ha-  attwney  has  means  with 
which  to  defend  swA  salt  in  that  court 
That  abont  June,  mo,  plaintiff  bad  lasoeda 
writ  of  execution  on  the  amount  due  In  Cbls 
court  oa  tiie  order  ot  Angost  %  190T,  for 
tmporary  sumort  of  plalntia,  which  exe- 
cution the  defendant  without  notice  induced 
Judge  Jackson  to  recall;  that  sudi  recall  was 
canceled  on  ^intUTs  ajvUfiatlon,  but  aft- 
erwards defmdant  In  a  separate  suit  ob- 
tained an  injunction  restraining  execution  of 
that  Judgment,  and  ^Intiff  Has  on  file  an 
answer  and  motion  to  dissolva  That  the 
book  charges  for  his  serrlcea  and  dlsbttrse- 
ments  in  prosecuting  this  suit  and  defend- 
big  the  counter  lltlgstloQ  of  the  defendant 
are  already  |1;916.2S,  and,  while  the  sum  is 
reasonable  and  Just,  plaintiff  must  abandon 
her  suit  and  the  relief  whl^  affiant  believes 
she  is  entitled  to  unless  she  can  meet  the 
contentions  of  the  defendant  In  the  matter 
of  the  Supreme  Court  of  the  United  States 
and  in  the  various  snits,  injunctions,  and  su- 
persedeas pending  in  this  court  The  plain- 
tiff's attorney,  the  afliant  has  not  received 
any  money  or  property  from  plaintiff  nor 
from  other  persons  for  or  on  account  of  this 
suit  or  those  growing  out  of  It  or  the  matters 
between  plaintiff  and  defendant  except  |9.19 
return  costs  paid  clerk  of  United  States  Su- 
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preme  Court,  and  affiant  does  not  believe  that 
plaintiff  is  able  to  adrance  him  any  money 
for  his  services  or  dlsbuisementa  herein.  H. 

M.  Sharon." 

And  in  the  same  connection  plalntllTs  own 
affidavit  bearing  date  March  24th,  but  tiled 
with  the  motion  of  March  30th,  reading  as 
follows:  "^Blanche  Mengel,  being  duly  sworn, 
deposes  and  says  that  she  is  the  plaintiff  in 
the  above-entitled  cause.  That  she  was  ob- 
liged  to  give  up  her  residence  In  Davenport 
temporarily  In  September,  1907,  on  the  re- 
fusal of  the  defendant,  her  husband,  to  con- 
tribute to  her  support,  and  when  defendant 
appealed  from  the  order  of  Judge  Bollinger 
compelling  said  George  Mengel  to  pay  her 
|50  per  month.  That  the  only  money  or  prop- 
erty she  had  or  controlled  at  tbat  time  was 
money  in  two  Davenport  banks  which  was 
the  property  and  had  been  given  to  her 
daughter  FeUda.  That  since  August  1, 1907, 
she  has  received  no  money  or  property  from 
any  source  except  for  her  personal  service 
and  assistance  from  members  of  her  own 
family.  That  she  has  kept  her  daughter  in 
a  boarding  school  In  Kentucky.  That  she 
has  not  paid  her  attorney  any  money  for  his 
services  or  disbursements  since  the  bringing 
of  this  salt  except  that  he  retained  $50  of 
an  allowance  of  |100  ordered  by  the  court 
and  paid  by  defendant  In  May  or  June,  1907, 
and  that  she  has  been  unable  to  do  so  and 
now  has  no  money  or  property  from  which 
she  is  able  to  make  any  ea<A  payments. 
Blanche  Mengel." 

In  addition  to  this,  plaintiff  offered  an  ad- 
ditional affidavit  made  by  her  attorney  and 
filed  March  SI.  1911,  reading  as  foUows: 
M.  Sharon,  being  duty  sworn,  deposes 
and  says  that  he  is  one  of  the  attorneys  of 
the  plaintiff  and  has  been  since  the  com- 
mencement of  this  suit.  That  on  the  trial 
of  plalotUTs  suit  for  separate  maintenance, 
certified  record  of  her  marriage  with  de- 
f^dant  was  put  in  evidence.  That  defend- 
ant's contention  was  that  plaintiff  was  In- 
competent to  contract  marriage  at  the  time. 
That  the  records  of  this  cause  show  that  the 
prior  marriage  of  the  plaintiff  with  Otto 
Beuter  had  been  annulled  on  the  ground 
that  said  Otto  Beuter  had  a  wife  living 
from  whom  he  had  not  been  divorced  at  the 
time  of  his  marriage  to  plaintiff.  That  at 
the  close  of  that  trial  Judge  Bollinger  an- 
nounced his  finding  tbat  the  marriage  of 
plaintiff  and  defendant  was  legal  and  valid, 
and  tbat  the  evidence  showed  him  to  be 
worth  $50,000;  defendant  not  having  contra- 
dicted plaintUTs  evidence  to  that  effect,  and 
afterwards  to  open  court,  after  plaintiff  had 
filed  her  amendment,  asking  for  a  divorce. 
Defendant's  attorneys  offered  to  withdraw 
their  cross-petition  attacking  the  validity  of 
the  marriage  between  the  parties  thereto, 
and  the  reason  tbat  It  was  not  withdrawn 
was  plaintiff's  attorneys  refused  to  consent 
thereto.  That  the  evidence  taken  on  the 
trial  of  this  cause  has  been  transcribed,  and 


the  cost  thereof,  9800  or  thereabouts,  has 
been  taxed  as  costs  in  this  cause,  but  such 
transcript  is  In  the  possession  of  defendant 
or  his  attorneys.  That  said  transcript  of 
the  evidence  is  referred  to  in  support  of  this 
motion  to  show  the  l^Uty  of  plaintiff's 
marriage  and  her  rlg^t  to  divorce  in  this 
action.  That  affiant  further  says  that  this 
action  was  commenced  and  Ib  prosecuted  In 
good  faith  by  him  as  an  attorney  at  law. 
E.  M.  Sharon." 

The  papers  filed  In  the  several  cases  no- 
ticed in  the  appearance  docket  were  also 
introduced.  And  also  a  decree  of  the  Su- 
preme Court  rendered  January  23,  190S, 
which  concluded  as  follows:  "Now,  there- 
fore, it  is  adjudged  and  decreed  that  the 
Judgment  of  the  said  district  court  be  af- 
firmed Id  all  particulars,  and  that  the  appel- 
lee, Blanche  Mengel,  have  and  recover  of 
George  Mengel  the  sum  of  $500  and  16  per 
ceat  of  said  principal  sum,  with  Interest 
and  costs,  and  Judgment  is  hereby  entered  in 
favor  of  Blanche  Mengel  and  against  George 
Mengel  and  Henry  Jaeger  for  $675,  with  in- 
terest thereon  from  date  at  the  rate  of  6 
per  cent  per  annum,  and  $25  for  costs  of 
this  appeal  and  accrued  costs,  and  that 
general  execution  issue  from  this  court  to 
the  sheriff  of  Scott  county  for  the  collec- 
tion thereof.  [Signed]  Scott  U.  Ladd.  Chief 
JusUce." 

And  a  subsequent  order  entered  on  March 
10,  1908,  readhig  as  follows:  "The  above- 
entitled  cause  came  on  for  hearing  on  the 
motion  of  the  appellee  for  Judgment  in  favor 
6f  the  appellee  and  against  the  appellant 
and  the  surety  on  his  appeal  bond,  and  the 
court,  having  considered  the  statements  and 
arguments  In  favor  of  said  motion,  filed  for 
the  appellee  by  Sharon  &  Donegan,  her  at- 
torneys, and  those  in  resistance  by  Buyman 
&  Buyman  and  Salinger,  Scott  &  TheophUus 
for  the  appellant,  and  the  court,  being  fully 
advised  in  the  premises,  finds  that  this  court 
did  on  the  day  of  January,  1908,  af- 
firm the  order  and  Judgment  of  the  district 
court  of  Scott  county,  made  and  entered 
August  1,  1907.  by  which  the  appellant  here- 
in was  ordered  to  pay  the  appellee  herein 
the  sum  of  $250  on  or  before  August  6,  1907, 
and  $50  per  month  on  the  first  day  of  each 
month  thereafter,  until  final  Judgment  here- 
in, and  that  this  court  did  on  the  23d  day 
of  January.  1908,  enter  Judgment  thereunder 
for  the  sum  of  $500,  being  the  sum  at  that 
time  due,  with  penalty  and  costs;  and  fur- 
ther find  that  there  is  now  due  on  said  or- 
der the  sum  of  $100,  being  the  payments 
due  on  February  1  and  March  1.  1908,  and 
that  no  remand  of  this  appeal  has  been 
made  or  asked  for  by  the  appellee,  and  all 
the  record  pertaining  to  said  matters  hav- 
In;  been  certified  to  and  filed  In  this  court, 
now  It  Is  adjudged  and  decreed  that  the  ap- 
pellee, Blanche  Mengel,  have  and  recover  of 
George  Mengel,  the  appellant,  and  Heury 
Jaeger,  surety  on  the  appeal  bond  ot  appel- 
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last,  the  mm  of  9100,  anfl  Judgment  la 
hereby  entered  against  said  George  Mengel 
and  Henry  Jaeger  in  the  sum  ot  ^100  with 
hiterest  thereon  at  the  rate  of  6  per  cent 
per  annum  and  costs  and  accrued  costs  tax- 
ed at  9  ,  and  that  the  derfc  of  this 

court  lasne  under  the  seal  thereof  necutlon 
to  the  sheriff  of  Scott  county,  lows,  for  the 
collection  thereof,  and  that  this  matter  be 
continued  until  further  order  of  this  court" 

The  original  order  for  temporary  alimony 
Is  In  the  record,  and  it  is  as  follows :  "It 
Is  ordered  that  defendant  pay  to  plaintifl 
for  her  support  the  sum  of  ^  per  month 
from  April  1,  1907;  $260  of  said  money  to 
be  paid  within  five  days  from  this  day,  and 
$50  on  September  1,  1907,  and  $60  on  the 
first  day  of  each  month  thereafter  until  final 
jadgmoit  In  this  case  or  until  otherwise  or- 
dered by  the  court  Defoidant  ezcepti.  Jas. 
W.  Boninger,  Judge." 

This  was  entered  on  Angnat  1,  1907.  The 
record  also  shows  an  ordw  of  date  February 
12,  1908,  OTerruling  defendant's  motion  to 
vacate  the  order  of  August  Ist  Tbexe  Is  al- 
so a  showing  of  an  appeal  firom  an  order  de- 
nylDg  defendant  a  temporary  writ  of  Injunc- 
tion against  the  oiforcemait  of  the  original 
order  for  tonporary  alimony.  Also  a  copy 
of  a  reslstanee  filed  for  defendant  to  a  mo- 
tion for  a  Judgment  in  this  court  pursuant  to 
tbe  order  of  affirmance  entered  In  January 
of  the  year  1908,  and  also  a  like  resistance 
to  a  motion  said  to  have  bem  filed  In  Sep- 
temttpr  of  the  same  year.  A  showing  Is  also 
made  of  defendant's  dismissal  of  the  appeal 
taken  by  him  from  the  order  of  tbe  district 
conrt  denying  blm  a  temporary  writ  of  In- 
juDction  against  the  euforcttuent  of  the  or- 
der for  temporary  alimony.  Included  In  the 
record  Is  a  supplemental  opinion  filed  by  this 
coort  In  response  to  defendant's  petition  for 
rehearing  on  the  appeal  from  the  allowance 
of  temporary  alimony;  also  a  copy  of  the 
orl^nal  opinion  filed  March  12,  1909.  The 
record  also  shows  the  allowance  of  an  appeal 
from  the  decree  of  this  court  to  the  Supreme 
Court  of  the  United  States,  and  a  dismissal 
of  that  appeal  by  the  United  States  Supreme 
Court  for  failure  to  file  and  dodcet  the  case ; 
this  dismissal  having  been  entered  August 
19,  1910.  The  record  also  contains  a  motion 
by  plaintur  to  vacate  a  supersedeas  order 
entered  by  one  of  the  Justices  of  this  court, 
with  an  argument  thereon  in  print  or  type- 
writing; also  a  motion  to  modify  the  super- 
sedeas order  for  additional  security  and  for 
an  allowance  of  additional  attorney's  fees. 
This  motion  was  also  addressed  to  the  then 
chief  Justice  of  this  court  The  record  of 
the  proceedings  in  the  district  court  in  the 
original  case  Is  also  presented  by  the  record 
before  ns,  and  this  shows  the  ovemillng  of 
a  demurrer  filed  by  defendant  and  his  inslst- 
eace  upon  a  trial  of  the  main  case,  orders 
fixing  a  day  therefor,  and  tbe  release  of  some 
of  the  attached  property.  Tbe  record  also 
sbowa  the  allowance  of  a  second  writ  of  er- 


ror to  the  Supreme  Court  of  the  United 
States,  of  date  September  3,  1910,  together 
with  an  order  ft»r  a  superaedeas  upon  defend- 
ant's filing  a  bond  in  the  sum  of  $4,000. 
This  Is  the  entire  record  In  the  case,  and 
it  is  needless  to  say  It  Is  In  an  extremely 
confused  condition.  On  account  of  the  na- 
ture of  the  abstracts  we  have  beea  eonq>elled 
to  resort  to  the  transcript,  and  from  that  we 
have  made  the  necessary  excerpts  and  qno- 
taUons.  It  Is  hard  to  extract  a  dear  or  sat- 
isfactory statement  as  to  the  nature  of  the 
controveray,  but  the  trial  court  on  this  show- 
ing, and  none  other,  made  the  following  or- 
der: 'TThls  matter  came  on  to  be  heard  on 
the  application  of  tbe  plaintiff  for  the  al- 
lowance of  $2,000  suit  money  to  pay  In  part 
costs  and  attorney  fees  Incurred,  and  to  de- 
fend and  prosecute  pending  litigation.  The 
plaintiff  appeared  by  Sharon  &  Higgins,  her 
attorneys,  and  the  d^endant  appeared  In 
person.  And  the  court  finds  that  jurisdic- 
tion of  tbe  parties  and  subject-matter  Is  com- 
plete, and  the  plaintiff  has  Introduced  In  evi- 
dence affidavits  and  records  In  cases  pend- 
ing; and,  the  court  being  fully  advised  In 
the  premises,  it  is  ordered  and  adjudged  that 
defradant  pay  to  the  clerk  of  this  court  for 
the  use  of  the  plaintiff  and  her  attorneys  the 
sum  of  $800  as  suit  money  to  enable  her  to 
prosecute  and  defend  the  litigation  Involr* 
Ii^  her  rights  to  a  divorce  from  the  defend- 
ant and  the  support  money  hereto  granted 
her  by  this  court,  and  on  failure  of  defend- 
ant to  so  pay  said  sum  forthwith  that  execu- 
tion Issue  for  the  collection  thereof-  This 
allowance  shall  be  in  addition  to,  and  shall 
not  affect  the  allowance  maOe  by  this  court 
August  1,  1007;  and  this  allowance  is  made 
without  prejudice  of  the  rights  of  tbe  plain- 
tiff or  her  attorneys  to  recover  from  the  de- 
fendant costs  and  attorney  fees  heretofore 
disbursed  and  accrued,  as  determined  by  tbe 
conrt  on  final  determination  of  this  cause, 
or  sooner  If  the  conditions  and  circumstances 
Justify  the  same.  The  defendant  excepts. 
A.  J.  House.  Judge."  The  appeal  is  from 
this  last  order,  and  many  errors  are  assign- 
ed and  reasons  advanced  why  the  order  so 
made  should  be  reversed. 

[1]  While  it  is  true  that  many  of  the 
papers  and  documents  to  which  we  have  re- 
ferred are  not  spedfically  identified,  they  are 
included  in  the  transcript,  whfch  Is  duly  cer- 
tified, and  we  must  assume  that  they  are  a 
part  of  the  record  in  the  case  below,  as  they 
are  certified  to  by  both  the  Judge  and  the  re- 
porter. 

[2. 1]  It  is  contended  that  the  court  or 
Judge  making  this  order  had  no  Jurisdiction, 
because  if  made  by  a  Judge  he  had  no  Juris- 
diction, and  if  made  by  the  court  defendant 
had  no  sufficient  notice  of  the  time  set  for 
hearing  and  did  not  appear.  As  to  this  it 
appears  that  defendant  did  have  notice  of 
the  hearing,  but  this  seems  to  have  been  post- 
poned by  consent  of  one  of  his  counsel  of 
record.   Aside  from  this,  the  record  recites 
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In  at  least  two  places,  and  once  In  tbe  final 
orHer,  that  the  defendEint  did  appear  in  per- 
son. These  redtattons  cannot  be  contradict- 
ed by  parol,  and  antU  corrected  In  the  dis- 
trict court  most  stand  as  a  verity.  Again 
the  final  order  seems  to  have  been  entered 
by  the  district  court  and  Is  properly  of  rec- 
ord In  the  proceedings  In  that  court  We 
most  assume,  ther^ore.  that  the  matter  was 
beard  before  the  district  court 

[4]  2.  It  Is  argued  that  the  court  had  no 
Jurisdiction  of  this  last  application  for  the 
reason  that  it  shows  no  change  In  the  situa- 
tion or  circumstances  of  the  parties  since  the 
original  order  for  temporary  alimony  was 
made,  and  the  application  calls  for  nothing 
more  than  a  review  of  the  original  order. 
The  present  application  Is  very  informal  In 
character;  but,  taking  all  the  papers  to- 
gether, we  think  It  sufficiently  appears  that 
plaintiff's  application  was  for  additional  suit 
money  due  to  change  of  situation  since  the 
original  order  was  made.  The  recitals  in  the 
applications  themselves,  together  with  the 
affidavits  attached  thereto,  sufficiently  show 
the  character  thereof,  and  doubtless  gave  the 
court  jurisdiction. 

[S]  The  application  should  be  treated  as  a 
motion,  and  It  is  expressly  provided  by  sec- 
tion 88S8  ot  the  Code  that  mottons  may  be 
supported  by  affidavit,  and  such  affldavita 
may  be  considered  as  testimony  upon  the 
hearing.  That  such  an  application  should  be 
by  motion  is  «cpressly  held  in  Simpson  r. 
Simpson,  91  Iowa,  235,  59  N.  W.  22 ;  Finn  r. 
nnn.  62  Iowa,  482;  17  N.  W.  739. 

[I]  Aside  Crom  this,  however,  the  ooort 
bos  powtf  to  main  subseanent  ^rges  In  mn 
order  for  temporary  alimony.  In  Clyde 
Feavy,  74  Iowa,  47.  38  N.  W.  883,  we  said: 
"Ordera  made  for  temporary  alimony  for  the 
BiviMrt  ot  the  wife  and  for  attorney's  fees, 
or  suit  money,  as  it  is  sometimes  caned,  are 
not  like  ordinary  money  judgments.  They 
cannot,  in  the  rery  nature  of  thlngB,  be  re- 
garded as  final  adjudications  as  to  the  rights 
of  the  parties.  These  orders  are  usually 
made  to  continue  from  tmn  to  term,  for  the 
reason  that  It  Is  Impossible  to  determine  at 
the  be^nnlng  what  the  necessities  <^  the 
litigation  may  require^  It  may  continue  for 
years,  and  the  court  cannot  determine  In 
advance  that  any  named  sum  of  money  ought 
to  be  a  full  allowance  for  all  purposes.  This 
being  the  nature  of  the  proceeding,  no  mere 
temporary  order  can  be  said  to  be  a  final 
adjudication.  Additional  allowances  may  be 
made  from  time  to  time." 

8.  Again  it  is  argueS,  as  on  the  former 
appeal,  that  the  trial  court,  by  reason  of 
defects  In  the  petition  In  the  original  di- 
vorce action,  bad  no  jurisdiction  to  make 
any  order  whatever.  This  point  was  ruled 
adversely  to  appellant  on  the  former  appeal, 
and  in  addition  to  this  It  is  admitted  that, 
before  the  last  application  was  submitted, 
plaintiff  amended  ber  petition  so  aa  to  cure 


the  defect  therein,  flliere  Is  notblng  In  tbia 
last  proposition. 

[7]  4.  Next  it  is  argued  that  the  allow- 
ance here  made  was  unauthorized  because 
of  the  fact  that  It  was  for  the  protection 
of  an  order  previously  made  for  suit  money, 
and  that,  If  such  an  allowance  should  be 
made,  there  would  be  no  end  to  the  matter. 
In  other  wor^,  that  each  order  is  appeal- 
able, and  If  suit  money  were  allowed  to 
resist  each  appeal  there  would  be  an  end- 
less chain.  We  have  no  doubt  of  the  inher- 
ent power  In  some  court  to  make  an  allow- 
ance to  a  wife  of  suit  money  for  Che  purpose 
of  resisting  an  appeal  taken  by  ber  husband 
from  an  award  of  temporary  alimony.  Such 
an  api>eal  is  authorized  and  a  sui>ersedea8 
may  be  given;  and.  If  the  wife  can  have 
no  allowance  of  suit  money  to  resist  tbe  ap- 
peal, she  may  be  deprived  of  the  v^y  thing 
which  was  necessary  to  the  prosecution  of 
her  suit  Th^e  ordinarily  Is  an  end  to  all 
things,  even  a  lawsuit,  although  no  one  yet 
has  be^  able  to  see  the  end  of  this  con- 
troversy which  has  proceeded  no  farther 
than  an  allowance  to  plaintiff  to  tonporary 
alimony  and  suit  money  with  which  to  prose- 
cute her  main  action.  True  there  have  been 
a  large  number  of  other  suits,  but  these 
have  grown  out  of  the  original  order  for  suit 
money  -which  has  not  yet  been  compiled 
with.  Nelson,  in  his  work  on  Divorce  and 
Separation,  at  section  862,  states  the  law  on 
this  subject  as  follows:  "The  weight  of  au- 
thority Is  that  such  order  may  be  stayed  by 
tbe  execution  of  a  suitable  undertaking,  and 
file  case  may  be  reviewed  witbont  awaiting 
a  final  decree  In  the  action  for  divorce.  The 
undertaking  must  conform  to  the  provisions 
of  tbe  Code,  and  should  be  in  double  the 
amount  of  the  order  for  a  reasonable  time 
within  which  the  appeal  can  be  determined, 
and  for  oosts.  After  the  filing  of  such  un- 
dertaking, the.  court  may  make  anotber  m- 
der  compelling  the  husband  to  iMy  oosts  and 
attorn^  fees  to  enable  tbe  wife  to  resist  the 
appeal."  Although  no  cases  are  dted  to  the 
last  proposition,  we  think  It  sound  doctrine, 
and  adQpt  it  as  the  rale  for  tbls  stata 

[I]  &  Before  passing  to  the  next  vobA  in 
order,  it  should  be  stated  in  this  connection 
that  we  agree  with  counsel  In  saying  that 
a  judge,  as  such,  has  no  power  to  allow 
temporary  alimony.  '  Tbe  statute  in  ^press 
terms  limits  this  power  to  the  court  Itself. 
Code,  I  8177.  But  we  have  already  found 
that  tbe  bearing  was  before  the  court,  and 
the  final  order  was  entered  by  it  Prosser  v. 
Prosser,  64  Iowa,  378,  20  N.  W.  480;  Shaw 
V.  McHenry,  52  Iowa,  186,  2  N.  W.  1096. 

[9]  6.  The  next  question  In  order  Is  the 
power  of  the  district  court  to  allow  suit 
money  on  an  appeal  to  this  court  Accord- 
ing to  our  more  recent  holding,  the  appel- 
late tribunal  Is  the  only  one  to  make  such 
an  allowance.  Shore  v.  Shors,  133  Iowa, 
22,  110  K.  W.  16;  Lewis  r.  Lewis,  138  Iowa, 
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683,  118  N.  W.  698.  This  seems  to  be  the 
rale  in  other  jurisdictions.  Cralle  t.  Gralle, 
81  Vb.  T73;  Jenkins  v.  Jenkins,  91  HI.  167; 
State  V.  PhilUps.  32  Fla.  403.  13  Sontb.  920 ; 
Goldsmith  t.  Goldsmith,  6  Mich.  285 ;  Pleyte 
T.  Pleyte,  16  Colo.  126,  26  Pac.  26 ;  Goad  t. 
Cond,  40  Wis.  892.  In  so  far  as  the  order 
tDcInded  anything  for  attorney's  fees  for 
the  prosecntioQ  of  an  appeal  here,  It  was 
erroneous  under  the  authorities  cited. 

[II]  7.  Again  it  la  said  that  no  allowance 
ibonid  be  made  for  attorney's  Berrlces  al- 
ready rendered.  If  these  had  been  paid  or 
plaintiff  had  any  separate  propwty  with 
whidt  to  meet  them,  or  if  the  aerrlces  liad 
bem  rendered  on  the  strengOi  of  plaintiff's 
credit,  there  would  be  no  doubt  of  appel- 
lant's i>osltlon.  Bohnert  t.  Bohnert,  91  Gal. 
428,  27  Pfa  732;  Beadleston  v.  Beadleeton, 
103  N.  T.  402,  8  N.  El  785;  McCarthy  v.  Mc- 
Carthy, 137  N.  T.  600,  88  N.  B.  660.  But 
where  the  services  are  rendered  and  not 
paid  for  in  relianee  upon  the  husband's  lia- 
bility to  pay,  and  were  necessary  to  enable 
the  wife  to  further  prosecute  or  defend  her 
case,  it  Is  no  i^enae  that  th^  have  already 
been  perfonned.  Bee  Bohnert  t.  Bohnert, 
nipn. 

[11]  &  BlnBUy  It  18  argued  that  there  is 
no  propw  showing  upon  wliich  to  base  an 
allowance  of  additional  attorney's  fees.  If 
the  affldavlts  filed  by  plaintiff  and  her  at- 
torney are  to  be  considered,  as  we  think 
they  Bbould  be,  for  reasons  already  stated, 
they  show  enough,  In  our  opinion,  to  Justify 
the  allowance  made  by  the  trial  court  That 
court  had  Jurisdiction  ct  the  main  case  and 
power  to  make  necessary  allowances  of  suit 
money,  save  as  by  appeal  some  other  court 
may  be  vested  with  exclusive  Jurisdiction 
In  su<A  matters.  In  connection  with  the 
original  order  for  temporary  alimony,  Che 
record  shows  a  number  of  cases  to  enforce 
and  to  defeat  the  collection  of  the  allowance 
made.  These  cases  were  in  the  district 
court  of  Scott  county,  and  were  proper  to 
be  taken  into  account  In  maUng  the  allow- 
ance of  additional  attorney's  fees.  Again  It 
seems  that  orders  made  by  Judges  of  this 
court  In  some  of  these  collateral  cases  had 
to  be  met  and  set  aside,  and  enough  other 
work  which  the  district  court  might  proper- 
ly consider  was  shown  to  relieve  the  dis- 
trict court  from  the  charge  of  an  abuse  of 
discretion  in  making  the  allowance. 

[12]  To  Justify  the  reversal  of  such  an  or- 
der It  must  be  shown  that  the  trial  court 
had  no  power  or  authority  to  grant  it;  In 
other  words,  that  It  was  without  Jurisdic- 
tion, or  that  It  abused  its  discretion  In  the 
amonnt  of  the  allowance.  Campbell  v. 
Campbell.  73  Iowa,  483,  35  N.  W.  522.  Nei- 
ther of  these  facts  Is  shown. 

This  opinion  Is  inexcusably  long,  and  It 
may  be  that  the  case  does  not  demand  It 
Bat  the  record  Is  such  that  we  felt  driven 
to  a  long  oplx^lon  fully  covering  the  matter, 


or  else  to  a  memorandum  oiibdon  afllnnlng 
the  order  without  more. 

In  view  of  the  arguments  presented,  we 
adopted  the  former  course,  with  the  result 
that  the  order  must  be,  and  it  Is,  affirmed. 


EDWARDS  V.  HASEL. 
(Sopreme  Court  of  Iowa.   Not.  20,  1912.) 

1.  Municipal    CoapoaATioNS    (|    819*)  — 
STBKBTS— AOQUXXSCEnCX  AND  Obbtbugtion. 

Evidence  that  a  property  owner  maintain- 
ed a  raiaed  cover  over  a.  grating  In  the  sidewalk 
for  more  than  86  years  will  warrant  a  finding 
that  the  munldpalily  acqoleaced  in  the  main- 
tenance  of  the  obatroctioo. 

[£d.  Note.— For  other  cases,  see  Mnnleipal 
Corporationa.  Gent  IMg.  H  1789-1743;  Dec 
Dig.  I  810.*i 

2.  MUNIOIPAL  GOBPOBATZOnS  (|  809*)— SZOK- 
WALK — NEOLiaENCB. 

A  property  owner  may  be  held  liable  for 
necligence  in  toe  maintenance  of  an  obstnictton 
on  the  sidewalk,  thonah  permitted  by  the  mu- 
nicipality to  mamtain  it 

[Ed.  Note.— For  other  eases,  see  Mnnlclpsl 
Corporationa,  Gent  INg.  H  1688-1604;  Dee. 
Dig.  I  809.*7 

3.  iMUNIOIPAJ.     OOSPOBATIONB     (|     821*)  — 

St  BEETS  —  Actions  fob  Ikjubibs  —  QuBs- 

noNS  FOB  Just. 
In  an  action  against  an  abutting  pr<9erty 
owner  for  Injaries  canaed  by  the  nudntenanee 
of  an  obstruction  In  the  sidewalk,  evidence 
held  sufficient  to  take  the  caae  to  the  jury. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Cent  Dig.  M  1746~l'nt7;  Dec 
Dig.  I  821.*f 

4.  TsiAL  (I  252*)— lOTTBuonoira— Apviaja- 

BUJTT  OF  EVIDIITCX. 

In  an  action  against  the  owner  of  abutting 
property  for  personal  Injuries  caused  by  the 
maibteDaDce  by  the  lessee  of  a  cover  over  a 
gratlns  in  the  sidewalk,  where  tbe  owner  tea- 
tifled  that  she  had  need  such  cover  In  like  man- 
ner during  her  occupancy,  and  that  she  rented 
the  premises  la  December,  and  there  was  evi- 
dence  that  It  was  In  nae  all  winter,  an  in- 
struction that  tbe  owner  waa  not  liable  unless 
sndh  cover  waa  fumiahed  for  nae  by  her  lesaee 
waa  not  improper  as  nnanpported  by  the  eii- 
dence. 

_  __  Note.— For  other  casei,  see  TtiaL  QnL 
•.  H  606,  696-612;  Dec.  Dig.  |  262.*! 

Appeal  from  District  Court  Scott  County ; 
A.  3.  House.  Judge. 

Action  tax  damages  for  a  personal  injury 
canaed  by  an  obstruction  upon  the  sidewalk, 

placed  thereon  by  the  defendant  There  was 
a  verdict  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tbuenen  &  Sborey,  of  Davenport,  for  ap- 
pellant  Cook  ft  Ballul^  of  Davenport  for 

appellee. 

EVANS,  J.  We  quote  from  appellant's  brief 
the  following  statement  of  facta,  which  the 
evidence  fairly  tends  to  support:  "The  de- 
fendant is  the  owner  of  certain  premises  in 
the  city  of  Davenport  Iowa.  Said  premises 
were  leased  by  defendant  to  one  Traeger  in 
December.  1908,  for  a  period  of  five  years, 
and  were  occni^ed  by  a  subtenant  at  the 


*Fer  ether  eaaeam  same  topla  and  seothm  HITHBBR  la  Dec.  Dig.  *  Am.  Dig.  Key-No.  Swiss  *  B«p'r  IndaxM 
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time  the  Injury  occurred.  The  building  on 
said  premiaes  extends  up  to  the  sidewalk.  A 
cellar  window  la  cut  into  the  sldemlk,  and 
extends  about  18  incbes  out  from  the  build- 
ing, and  l8  about  2^  feet  wide,  running  along- 
Bide  of  the  building.  The  cellar  window  baa 
an  Iron  grating  over  it  to  prevent  perabna 
from  stepping  Into  the  opening,  and  during 
the  winter  montba,  and  for  more  than  36 
years,  has  had  a  wooden  coverijig.  This 
wooden  covering  is  2  incbes  thick,  and  conse- 
quently stands  2  inches  higher  than  the  sur- 
face of  the  sidewalk.  Just  east  of  the  cellar 
window  Is  a  door  leadUng  into  a  stor^oom, 
which  storeroom  was  occupied  by  a  subten- 
ant, and  was  used  as  a  saloon  at  the  time  of 
the  accident  On  or  about  March  9, 1909,  the 
plalntilf  coming  out  of  the  saloon,  stepped  on- 
to the  platform  In  front  of  the  door,  made  a 
short  turn  to  the  west,  and  when  be  stepped 
off  Uie  platform  In  front  of  the  door  bumped 
his  toe  against  the  covering  and  fell,  Injur- 
ing himself  severely.  The  Covering  was  in 
good  repair."  This  suit  Is  based  upon  the 
theory  that  the  covering  maintained^  as 
abore  stated,  was  dangerous,  and  that  It  was 
negllgoioe  on  the  part  of  the  deftaidant  to 
maintain  the  sam&  This  covering  was  placed 
over  the  cellar  window  only  daring  the  win- 
ter months,  and  was  removed  in  the  spring 
of  each  year,  and  not  replaced  until  the  fol- 
lowing wJnta:.  This  custom  had  continued 
for  over  35  years.  The  evidence  shows  that 
previous  to  the  leasing  of  said  premises  this 
defendant  and  her  husband  had  occupied  the 
same,  and  during  the  time  of  their  occupancy 
they  had  each  winter  placed  this  covering 
over  the  cellar  window. 

[1-3]  1.  It  Is  the  first  contention  of  the  ap- 
peUant  that  there  was  a  failure  of  proof  of 
negligence  of  the  defendant,  and  that  a  v&e- 
diet  should  have  been  directed  on  that 
ground.  Assuming,  first,  that  the  defendant 
was  instrumental  In  placing  the  obstruction 
complained  o^  did  it  render  the  sidewalk  not 
reasonably  safe  for  the  use  of  pedestrians? 
Or,  rather,  can  it  be  said  as  a  matter  of  law 
that  such  sidewalk  was  reasonably  safe  for 
the  use  of  pedestrians  notwithstanding  such 
obstruction?  We  have  held  that  the  olty  may 
authorize  areas  and  cellarways  leading  into 
basements  of  abutting  buildings.  Perry  t. 
Oastner.  124  Iowa,  891,  100  N.  W.  84,  66 
B.  A.  160,  2  Ann.  Gas.  363.  The  evidence  in 
this  case  would  warrant  a  finding  of  author- 
ity by  the  dty  from  long  acquiescence  to 
maintain  the  obstruction  complained  of.  We 
have  held  also  that  a  property  owner  may  be 
bdd  liable  for  negligence  in  the  use  of  such 
privilege  notwithstanding  the  permission  of 
the  cit7>  Calder  v.  Smalls,  66  Iowa,  219, 
28  N.  W.  688,  55  Am.  Rep.  27a  In  the  case 
at  bar  it  must  be  said  that  the  evidrace  in 
Bui»port  of  the  alleged  ne^^lgence  of  the  de- 
fendant is  very  slmder.  But  it  must  also  be 
said  that  It  is  sufficient  to  carry  the  question 


Into  Hue  field  of  fut  We  cannot  but  as  a 
matter  of  law  that  the  maintenance  of  this 
obstmctton  in  the  manner  shown  was  not 
negligence. 

[4]  2.  It  apgeBn  that  the  propo^  was  In 
possession  of  a  tenant.  The  trial  court  hi- 
stmcted  the  Jury  that  the  defendant  could 
not  be  held  liable  for  the  obstruction  com- 
plained of,  unless  they  fbund  "that  such 
cover  was  furnished  the  defsndant  for 
use  by  her  lessee  for  the  purpose  and  in  the 
manner  In  which  it  was  used  at  the  time," 
It  Is  urged  by  appellant  tbat  fliere  Is  no  evi- 
dence in  the  record  to  sustain  the  bypotheda 
that  the  covo-  In  question  iras  furnished  by 
the  defendant  to  her  lessee.  It  is  true  that 
there  Is  no  direct  statemcut  In  the  record  to 
that  effect,  but  such  fact  may  be  found  as 
a  fhlr  Infiuence  from  otiier  facts  in  the  case. 
The  defOLdant  testified  that  she  had  used 
sudi  cover  In  Uke  manner  in  the  winter  time 
tor  several  years  during  hw  actual  occupan- 
cy of  the  premises,  and  that  she  rented  the 
premises  in  December,  1908,  to  one  Traeger 
who  sublet  to  bis  brothw-In-law,  Joeom  One 
witness  testified  that  the  cover  was  In  place 
in  the  tail  of  1908.  Joens  teetlfled  that  it 
was  there  when  he  went  Into  possession  on 
January  1. 1909.  We  think  this  evldisice  fur- 
nished sufficient  basis  for  the  instruction  of 
the  court.  No  other  complaint  Is  made  of  the 
Instructions. 

It  is  our  conclusion  that  the  Judgment  be- 
low must  be  affirmed. 


WELSH  T.  HALEBN. 
(Supreme  Court  of  Iowa.   Nor.  19,  1912.) 

1.  Pleadinq  (S  286*)  —  AuHDlCBnT  — IdC&VB 
OF  COTJBT  —  AMBKDHXirr  ARBB  GLOO  OT 

EVIDENCB. 

In  an  action  on  an  acoount,  aided  by  an 
attachment,  where  defendant  coonterclaimed  on 
an  account  in  bis  favor,  and  alao  for  damages 
from  wrongful  attachment  T^thoot  basins  tnis 
second  counterclaim  on  the  attBchmeot  oond. 
the  court  did  not  abuse  its  discretion  in  per- 
mitting Urn  to  amend  the  oounterclalm  in  this 
respect  after  the  dose  of  the  evidence,  since 
this  did  not  prejudice  plaintiff,  but  was  in  the 
Interest  of  juatice  to  both,  operating  to  give 
them  an  o^ortnnlty  to  submit  their  daims  to 
the  jury, 

[Ed.  Note.— For  other  oases,  see  Pleaidjig, 
Cent  Dig.  H  801.  60S;  Dec.  Dig.  |  28&*] 

2.  TsiAL  (f  296*)  — AoTXOir  ns  Wmsawvh 

ATrAOHUENT— iNBTSTronOHfr- GUBB  BT  OtH- 
KB  iNSTBUCnONS. 

In  an  action  wherein  defendant  eouoter' 
claimed  for  wrongful  attachment,  an  iustmctioa 
that,  if  i^iaintlff  had  no  reasonable  cause  to  be- 
lieve that  either  of  the  grounds  alleged  by  him 
for  the  attachmeot  were  tme^  the  jury  might 
infer  that  It  was  sued  out  malldonsly,  was  not 
erroneous  as  placing  the  burden  on  plaintiff  to 
show  want  of  malice,  in  view  of  another  in- 
struction that  the  burden  was  on  defendant  to 

Erove  that  plaintiff  had  no  reasonable  cause  to 
elleve  that  the  nounds  for  the  attachment 
were  true,  this  burden  canylng  with  it  Uie  bur- 
den of  proving  malice,  since,  under  the  Instruc- 
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dons,  maUce  coold  only  bt  Inferred  from  facta 
proved  by  defendant. 
[Ed.  Note.— For  other  eaaea.  aea  Trial,  Oent 
705-718,  71S,  716,  718;  Dee.  Dig.  « 

3.  Attaohmxnt    (I    874*)  —  AonoiTS  fob 
WBonoim.  ATTAOmnERT  —  Pbbbuicptionb 

AND  BCTDBn. 

Where  there  la  direct  evidence  that  an  at- 
tadiment  was  sued  out  maliciously,  it  combines 
with  the  inferences  of  nuJlce  from  the  fact  Uiat 
the  attachment  creditor  had  no  reasonable  cause 
to  b^eve  that  the  groonds  for  attachment  al- 
leged by  him  were  true  to  eetablish  the  pre- 
pra^eranoe  that  moat  be  famished  by  the  par- 
g^dalming  tiiat  such  atteehment  was  wrong- 

[Sd.  Note.— For  other  caaes,  see  Attachment, 
Dig.  11  1868^1372,  1^;   Dec.  Dig.  I 

4.  ATTAQwnrr  (|  880*)  —  Aononv  iob 

WbONOFITL  ATTACHUBNT— iNSTBUCnONS. 
In  an  action  involviag  a  counterclaim  for 
wrongful  attacbmeut,  an  Instruction  that  the 
JniT  were  not  limited  to  actual  compensation 
nor  required  to  scrutinize  very  doaely  the 
amount  of  the  verdict  was  not  erroneous,  since 
it  could  not  have  been  understood  to  apply  to 
anything  except  the  amount  of  exemplary  dam- 
ages allowed,  If  any. 

[Bd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  H  1878-lS76i  Dac.  Dig.  {  880.*] 

5.  ATTAcmaiiiT    (1   877*)  —  Aonons  vob 

WbONOTDX.  ATTAOmiBRT— DAUAQES. 

Whether  exemplary  damages  shall  be  al- 
lowed for  a  wrongful  attachment  and  the 
amount  thereof  rests  with  the  jury. 

[Bd.  Note^For  other  caaes,  see  Attachment, 
Gent  Dig.  H  204,  1S80-1382,  1397;  Dec.  IHg. 
{  877.*] 

9.  ATTACHUxnT    (I   877*)  —  AonoHa  iob 
WBOHaruL  Attaobscknt— Dahaoes. 

Where  the  exemplary  damages  allowed  for 
wnmgCnl  attachment  could  not  have  exceeded 
100  and  nay  have  been  less  than  that  amomit, 
tbey  were  not  so  out  of  proportion  to  the  ac- 
toal  damages  as  to  Justify  interference  there- 
with on  aweal,  although  the  actual  damages 
were  small. 

[Ed.  Note.:— For  other  eaaea,  aea  Attachment, 
Cent  Dig;  H  204, 188»-1S82,  1807;  Dwi.  Dig. 
1877.*] 

Appeal  from  District  Oonrt,  Boone  CJounty; 
Robert  H.  Wright;  Jndgew 

The  facta  are  stated  In  the  opinion.  Af- 
firmed. 

Goodykoonta  &  Bfahoney,  of  Boone,  for 
appellant  D.  G.  Baker,  of  Boone,  for  ap- 
pdlee. 

SHBBWIN,  J.  [1]  The  plfdntm  brought 
this  action  on  an  account  dataned  to  be  doe 
from  the  defendant,  wbo  was  for  sereral 
years  a  tmant  on  Us  farm.  The  action  was 
aided  bj  a  general  atta(4iment  The  defend- 
ant filed  counterclaims  for  snms  said  to  be 
due  him  on  account,  and  for  the  wrongful 
suing  ont  of  the  attachment  The  case  was 
tried  to  a  Jury,  and  a  gweral  verdict  waa 
returned  for  the  defendant  upon  which  Judg- 
ment was  entered.   The  plaintiff  appeals. 

The  plaintiff's  account  amounted  to  |261.- 
75,  and  of  tbla  sum  (100  was  claimed  for 
feed  furnished  to  two  colts  that  defendant 
had  kept  on  the  place  for  a  time  before  the 


termination  of  his  tenancr.  The  defendant 
counterdalmed  on  an  account  amounting  to 
177.68,  and  in  a  separate  counterclaim  asked 
damages  for  the  wrongful  suing  out  of  the 
writ  of  attachment  Defendant  admitted  In 
bis  answer  that  there  was  due  the  plaintiff 
on  his  acconnt  the  sum  of  $144.84,  and  plain- 
tiff admitted  defendant's  account  to  the  ex- 
tent of  10.60.  Tho  defendant's  original  coun- 
terclaim for  the  wrongful  suing  ont  of  the 
attachment  was  not  based  on  the  attachment 
bond,  and,  after  the  dose  of  the  evidence, 
the  plaintUf  moved  for  a  directed  verdict  on 
that  part  of  the  case  for  the  reason  above 
stated.  Thereupon,  the  court  told  defend- 
ant's attorney  that  he  might  amend,  and 
he  did  so,  whereupon  the  motion  to  direct 
was  overruled.  There  was  no  abuse  of  the 
court's  discretion  in  the  matter,  and  the 
plaintiff  does  not  appear  to  have  been  preju- 
diced by  the  Indulgence.  Permitting  the 
amendment' operated  to  give  both  parties  an 
opportunity  to  submit  their  claims  to  the 
Jury,  and  was  in  the  ioterest  of  Justice  to 
both. 

Some  other  minor  matters  are  complained 
of,  but  we  see  nothing  of  a  nature  requiring 
more  specific  treatment,  and  we  shall,  there- 
fore, discuss  the  grounds  upon  which  ap- 
pellant evidently  relies  for  a  reversal. 

[2]  The  most  serious  complaint  Is  made 
of  instruction  No.  15,  wherein  the  Jury  was 
told  that,  If  it  found  that  plaintiff  had  no 
reasonable  cause  to  believe  that  either  of 
the  grounds  alleged  for  attachment  were 
true,  then.  In  such  case,  the  Jury  would 
have  a  right  to  Infer  that  the  attachment 
was  maUdonaly  sued  out  Appellant's  prin- 
cipal contentions  at'  this  point  are  that  the 
instruction  did  not  state  the  correct  rule  of 
law,  and  that.  If  It  did.  It  placed  the  burden, 
under  the  record,  on  plaintiff  to  show  want 
of  malice.  The  rule  stated  Is  In  harmony 
with  Ahrens  t.  Fraton,  188  Iowa,  SSO,  115 
N.  W.  233,  and  fli»  cases  ther^  cited,  and 
need  not  be  fnrthw  discussed  here.  In  an- 
other instruction  the  court  distinctly  told 
the  Jury  that  the  harden  of  proof  was  w 
on  the  defendant  to  prove  that  plaintiff  had 
no  reasonable  ground  to  believe  that  the 
grounds  stated  for  the  attachment  were  true, 
and  this  burden  carried  with  It  the  burden 
of  proving  malice,  because,  under  the  In- 
structions, malice  could  only  be  inferred 
from  facts  proToi  hj  defendant  The  Infer- 
ence of  maUce^  under  tiie  dxenmstances  glv* 
en,  may  be  Inferred  whether  there  is  direct 
proof  of  malice  or  not 

[3]  If  there  Is  direct  pnxtf  thereof,  the 
two  combine  In  establishing  the  preponder- 
ance that  must  be  furnished  by  the  defend- 
ant Here  there  was  Independent  evldoice 
from  which  the  Jury  might  have  found 
malice,  and  we  think  the  evidence,  as  a 
whole,  sufficient  to  warrant  the  verdict 

[4]  The  court  instructed  that,  where  malice 
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Is  foand,  tlie  **jTiry  are  not  limited  to  ac- 
tual compensation  dot  are  they  required  to 
scratlnize  very  closely  the  amount  of  the 
verdict"  This  language  seems  to  be  so 
clear  that  a  Jury  could  not  have  understood 
it  to  apply  to  any  matter  other  than  the 
amonnt  of  exemplary  damages  allowed,  if 
any  were  allowed. 

tS]  The  matter  of  allowing  exemplary 
damages  and  the  amount  thereof  rests  with 
the  jury.  International  Harvester  Co.  v. 
Hardware  Co.,  146  Iowa,  172,  122  N.  W.  951, 
29  L.  R.  A.  (N.  S.)  272;  Union  Mill  v.  Prene- 
ler,  100  Iowa,  540,  69  N.  W.  876. 

[61  Appellant  argues  that  the  record  shows 
that  the  jury  awarded  the  defendant  ex- 
emplary damages  all  out  of  proportion  to  the 
actoal  damages  proven.  We  shall  not  at- 
tempt to  determine  Just  the  amount  of  actual 
or  exemplary  damages  allowed  by  the  Jury. 
It  Is  true  tbat  defendant's  ac^pal  damage 
could  not  have  been  large,  but.  In  any  event, 
the  exemplary  damages  actually  allowed  can- 
not exceed  about  |80,  and  it  may  be  even 
less  than  tbat  amount  There  was  actual 
damage  and  a  warrant  for  exemplary  dam- 
ages, and  we  do  not  think  the  latter  so  ex- 
cessive as  to  require  our  Interference  there- 
with. We  find  no  substantial  reason  for 
either  modi&lng  or  reversing  this  Judgment, 
and  it  Is  therefore  affirmed. 

Affirmed. 


WATERLOO  LUMBER  Ca  et  aL  r.  DES 
MOINES  INS.  GO. 

(Supreme  Court  of  lova.    Nov.  20,  1912.) 

1.  INSUBANCB    ({  229*)  — FiBB  InSUUnOB — 
COITTBAOTS— CANCEIiATION. 

Where  an  agent  of  an  insurer  with  author- 
ity to  Issue  fire  policies  and  collect  premioma 
issued  a  policy  to  an  applicant  therefor,  deliv- 
ered it  to  bim  and  received  the  premium  and  re- 
ported the  same  to  iosurer,  who  thereafter  no- 
tified the  a^nt  that  tlie  rate  was  inadequate, 
and,  nnless  a  higher  rate  could  be  procured,  be 
should  take  up  the  policy  and  return  it  for 
cancellation,  the  policy,  In  the  absence  of  any 
notice  to  insured,  was  valid,  and  could  not  be 
canceled  by  the  agent  without  notice  to  insured. 

[Ed.  Note.— For  other  cues,  see  Insurance, 
Gent  Dig.  U  COO-COa;  Dee.  Dig.  |  229.*} 

2.  Insurance  (§  111*)— Contracts— Validitt. 

Where  one  applied  to  an  agent  authorized 
to  issue  policies  and  collect  premiums  for  in- 
surance in  a  stated  sum,  and  the  agent  issued 
a  policy  therefor,  delivered  it  and  collected  the 
premium,  the  contract  was  complete,  and  the 
agent  on  notice  from  Insurer  to  cancel  the  pol- 
icy could  not  without  insured's  kno^edge  place 
the  risk  with  another  insurer. 

[Ed.  Note. — ^For  other  eases,  see  Insurance, 
Dec.  Dis.  S  111.*] 

8.  INSUBANCS    ({  233*)— COHTBACTB— VAUD- 

m. 

An  insurer  liable  on  a  fire  policy  issued  by 
Its  agent  within  Us  authority  to  issue  policies 
and  collect  premiums  may  not  relieve  itself 
from  liability  for  loss  already  bicurred  by  in- 
ducing insured  to  receive  the  policy  of  another 


company  issued  without  authority,  and  afford- 
ing no  indemnity. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  605;  Dec  Dig.  i  233.*] 

4.  Insubascb  (1 127*)— Fnu  Ihsusahce— Au- 

THOBITT  OF  AOENT— ISSUING  POUCT  AlTEB 

Loss. 

An  agent  authorized  to  Issue  fire  policies 
and  collect  premiums  has  no  anthori^  to  in- 
sure proper^  already  destroyed,  and  a  policy 
written  and  intended  as  a  substitute  for  a  sub- 
sisting policy  by  another  insurer,  but  not  de- 
livered or  brought  to.  the  notice  of  insured  un- 
til after  a  loss,  is  not  a  valid  contract,  and 
does  not  work  a  cancellation  of  the  first  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  186,  187;  Dec  Dig.  |  127.*] 

5.  INBUBANCB  ((  130*)— FiBB  INBUBANCE- 

CoNTBACTs— Assent  of  Insubed. 

The  assent  of  insured  obtaining  a  fire  pol- 
icy from  one  insurer  to  a  policy  from  another 
insurer  as  a  substitute  for  the  first  policy  is 
essential  to  the  existence  of  a  completed  con- 
tract evidenced  by  the  second  policy,  and. 
where  such  assent  is  not  procured  until  after 
the  proper^  has  been  destroyed,  the  aecond 
Insurer  is  not  boond. 

[Ed.  Note^For  other  cases,  see  Insurance, 
Cent  Dig.  S8  195-202;  Dec.  iJlg.  |  130.*1 

6.  Appeal  and  Ebbob  (|  173*)— QnEsnoNs 
Review ABLB  —  QuEsnoNs  Raised  tob  tbx 
FiBST  Time  on  Afpeai.. 

An  objection  tbat  an  action  on  a  fire  pol- 
icy was  prematurely  begun  does  not  go  to  the 
Jurisdiction  of  the  court  and  will  not  be  con- 
sidered when  raised  for  toe  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
and  Error,  Cent.  DLr.  §§  1079-1089.  lTOl-1093, 
1095-1098,  1101-mO;  Dec  Dig.  i  173.*] 

Sberwin,  J.,  dissenting. 

Appeal  from  District  Court  Blackbawk 
County ;  F.  a  Piatt  Judge. 

Action  at  law  upon  a  policy  of  Ore  insur- 
ance. Tliere  was  Judgment  for  plaintiib, 
and  defendant  appeals.  The  material  facts 
are  stated  in  the  opinion.  Affirmed. 

Read  A  Read,  of  Des  Moines,  for  appel- 
lants. Edwards  &  Longley,  of  Waterloo,  for 

appellee. 

WEAVER,  J.  The  plaintur  Is  a  lumber 
dealer  at  Waterloo.  Iowa.  The  defendant  in- 
surance company  maintains  a  recording  agen- 
cy in  that  city  conducted  by  Jameson  Sc 
French.  Through  this  agency  the  policy  in 
suit  was  issued,  and  during  the  period  named 
In  such  policy  the  property  insured  was  de- 
stroyed by  flr&  These  facts  are  conceded, 
but  defendant *denie8  liability  on  the  grounds 

(1)  that  when  the  Issuance  of  the  policy  was 
reported  by  its  agents,  defendant  rejected  the 
risk  and  canceled  the  policy,  and  that  same 
was  never  In  fiict  delivered  or  paid  for ;  and 

(2)  that  In  vJolatlon  of  a  provision  of  auld 
policy,  the  plaintiff  procured  other  insurance 
upon  the  property  without  the  knowledge  or 
consent  of  the  defendant  whereby  the  con- 
tract of  insurance  with  defendant  became 
void  and  of  no  effect 

The  facts  conceded  or  well  established  are 
as  follows:  Upon  plaintiff's  application 
Jameson  ft  French,  defradant's  recording 
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Agents,  acting  within  tbe  scope  of  their  an- 
thority,  issued  tlie  policy  in  suit,  and  received 
payment  of  tbe  atlpniated  premlam.  This 
policy  was  Issued  on  January  27,  1908,  and 
duly  reported  by  said  agents  to  the  defend- 
ant at  Des  Moines.  Eight  days  later  defend- 
ant addressed  a  letter  to  Jameson  &  French, 
saying  that  the  rate  was  inadequate,  and,  un- 
less a  higher  rate  could  be  procured,  they 
were  directed  to  take  up  the  policy  and  re- 
tom  it  for  cancellation.  This  demand  or  di- 
recUoQ  was  received  by  Jameson  &  French 
on  f^bruary  5, 1908,  but  was  not  then  report- 
ed by  them  to  the  plaintiff  lumber  company. 
On  the  same  day  they  entered  upon  their  rec- 
ords a  note  of  the  cancellation  of  the  policy, 
and  directed  an  employA  to  rewrite  the  same 
risk  In  tbe  Iowa  MannfiLCtarers'  insurance 
Company,  which  they  alao  r^  resented.  Such 
policy  was  prepared  not  earlier  than  Fet>- 
ruary  5,  1906,  but  it  was  antedated  as  of 
Febnuuy  1, 1908,  and  It  Is  not  oitirely  dear 
from  the  record  whether  the  Instnunent  was 
executed  before  the  property  was  destroyed 
by  fire  on  Febmary  7,  1906.  As  a  matter  of 
bookkeelttQS  the  defmdant'B  payment  of  pre- 
mium wUch  had  been  credited  to  tlie  defend- 
ant company  was  transferred  to  tbe  credit 
«f  the  Mannfactorers'  Company.  On  the 
morning  of  February  8, 1908,  having  learned 
of  tbe  Are,  a  rQureaentative  of  Jameson  ft 
Fraieh  went  to  the  manager  of  the  plaintilE 
CDmpany,  told  him  that  tbe  def«idant  had 
asked  a  cancelation  of  its  policy,  and  that 
the  agents  had  on  the  day  before  written  up 
another  In  tbe  Manufacturers'  Company  to 
take  its  place,  and  upon  tbe  strength  of  such 
alleged  facts  demanded  an  exchange  of  said 
policies.  The  manager  retried  that  he  only 
wanted  what  was  right  and  to  get  the  Insur- 
ance tor  which  he  bad  paid,  took  the  policy 
offered  to  him,  and  returned  the  one  prevl- 
ously  issued.  Ibereafter  the  plaintiff  de- 
manded of  said  agents  a  return  of  the  policy 
BDcd  upon  and  offered  to  surrender  the  policy 
of  the  Manufacturers'  Company. 

[1]  1.  There  Is  no  evidence  wbaterer  to 
rapport  the  plea  that  the  policy  was  never 
delivered  or  paid  for.  The  delivery  and  tbe 
payment  are  both  shown,  and  neither  was 
disputed  upon  the  trial.  We  have,  then,  to 
consider  whether  the  policy  was  canceled  and 
defendant  released  from  liability  thereon. 
Jameson  it  French  being  recording  agents  au- 
thorized to  countersign  and  deliver  polldes, 
It  requires  neither  argument  nor  citation  of 
authorities  to  support  tbe  proposition  that 
Uds  policy  upon  delivery  to  plaintiff  became 
a  valid  contract  of  Insurance.  It  is  equally 
dear  that  such  policy  could  not  be  effectually 
canceled  by  notice  or  Instruction  from  the 
company  to  its  own  agents  that  the  premium 
was  Inadequate,  and  that,  unless  a  higher 
rate  could  be  obtained,  the  policy  must  be 
taken  uix  Hie  Insured  could,  of  course,  au- 
thorize the  agents  to  act  for  him  In  receiving 
notice  of  cancelation  and  In  procuring  other 


insurance  In  case  bis  policy  was  thereafter 
canceled,  but  the  giving  of  such  authority  In 
this  case  was  nowhere  shown,  nor  is  It  to 
be  fairly  Implied  from  the  record.  It  should 
also  be  here  remembered  as  having  material 
bearing  upon  this  controversy  that  the  de- 
fendant did  not  attempt  nor  order  an  uncon- 
ditional cancellation  of  the  policy.  Address- 
ing its  agents  under  date  of  February  4,  1908, 
it  called  their  attention  to  the  character  of 
the  risk  disapproving  the  rate  charged  as  be- 
ing inaufflciett^  and  adding:  "We  consider  it 
well  worth  1%  per  cent  for  three  years,  fire 
and  lightning,  and  unless  you  can  obtain  tbia 
rate  we  will  ask  you  to  very  kindly  take  up 
our  policy  and  return  It  to  us  for  canceUfl- 
Uon."  This  direction  quite  clearly  contem- 
plated an  effort  on  tbe  pert  of  tbe  agents  to 
obtain  tbe  increased  premium,  and  that  can- 
cellation should  only  follow  the  failure  of 
such  effort  So  far  as  shown,  the  agents  did 
not  consult  the  plaintiff  on  the  subject  or  at- 
tempt to  induce  It  to  meet  the  company's  de- 
mand. This  evea  without  respect  to  tbe 
lack  of  due  notice  to  tbe  Insured  would  seem 
to  be  not  80  much  an  act  of  cancellation  a» 
it  was  a  proposition  or  threat  of  cancellation 
to  be  made  upon  tbe  failure  of  tbe  Insured 
to  oomi^  with  tbe  demand  tor  a  greater 
premium.  Tbe  case  thus  presented  is  similar 
in  mindple  to  the  one  decided  In  Van  Tassel 
r.  Insurance  Co.,  ISl  N.  T.  180,  46  N.  B.  SOSw 
There  tbe  plaintiff  htid  a  poUcy  for  $10,000 
which  was  renewed  or  exteided  tor  a  year. 
A  week  later  the  company  addressed  a  letter 
to  tbe  agent  saying  the  risk  was  declined  for 
$10,000,  but  that  tbe  company  would  renew 
for  $tMN)0  If  wanted,  and  that  tbe  risk  would 
not  be  bald  binding  for  more  than  $0,000.  No 
reply  was  made  to  this  communication,  and 
a  loss  was  incurred  within  six  days  tAoeaft- 
er.  Suit  bdng  brought  defendant  sought  to 
escape  liablUtr  on  tbe  ground  that  the  policy 
as  Issued  had  beoi  canceled,  and  that  tbe 
proposition  or  ofC^  to  renew  for  the  unaller 
amount  bad  not  been  accepted.  ISxe  defense 
was  overruled,  it  being  held  that  tbe  letter 
constituted  no  more  than  a  proposed  cancel- 
lation, and  not  a  cancellatiott  in  fact  Bee» 
also,  Chriaman  t.  Insonance  Co.,  79  Mo.  App. 
SIO. 

[2]  The  point  is  made  in  argument  that 
plaintiff  having  applied  to  Jameson  &  French 
for  imurance  vrithout  designating  any  par- 
ticular company  in  which  the  policy  was  de- 
sired, the  agents  were  authorized  to  place  It 
in  any  responsible  company  represented  by 
them,  and  that  upon  notice  to  them  of  the 
cancellation  of  such  policy,  it  was  within  the 
scope  of  their  Implied  authority  to  place  the 
risk  with  some  other  insurer.  With  this  conten- 
tion we  are  unable  to  agree.  Plaintiff  did 
not  deal  with  Jameson  &  French  as  mere  so- 
liciting agents  to  present  Its  application  to 
different  companies  In  succession  until  one 
was  found  willing  to  accept  the  risk.  They 
were,  as  we  have  seen,  recording  agents  au- 
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Uiorlzed  to  issue  polldee  for  tbe  company. 
Plalntifl  applied  to  them  for  Insurance  in  a 
stated  sum.  They  furnished  It,  and  plaintiff 
paid  for  IL  Tbe  contract  was  complete,  and 
thenceforward  these  agents  ceased  In  any 
manner  to  represoit  tbe  Insured.  If  the  de- 
fendant thereafter  undertook  to  cancel  the 
policy,  it  was  a  new  and  lndepend«it  trans- 
action, in  which  its  agents  could  not  repre- 
sent nor  bind  the  plalntUF  without  special 
authority  so  to  do,  or  a  previous  coarse  of 
dealing  between  such  parties  from  which  the 
authority  may  be  Implied.  Lumber  Go.  t. 
Dans,  95  Wis.  226,  70  N.  W.  84,  37  L.  R.  A. 
131;  Hartford  Ins.  Co.  t.  McKensiev  70  111. 
App.  615;  Commercial  Co.  t.  Urbansky,  113 
Ky.  624.  68  S.  W.  663;  Clark  t.  Insurance 
Co.,  60  Me.  26,  36  Atl.  1008.  35  L.  B.  A.  276; 
Partridge  t.  Insurance  Co.,  13  App.  Div.  619. 
43  N.  T.  Snpp.  632;  Merchants*  Ins.  Ca  r. 
SbnltB,  8  Kan.  App.  798,  67  Pmc  306;  Sned- 
Icor  T.  Insurance  Co.,  1j06  MKOl  83,  64  N.  W. 
35;  Edwards  t.  Insurance  Co.,  101  Mou  App. 
46k  73  8.  W.  886;  Mutual  t.  Insurance  Co., 
84  Ta.  U6.  4  S.  SL  178, 10  Am.  8L  Rep.  819; 
Martin  t.  Insurance  Go.*  106  Tom.  623,  61 
S.  W.  1024;  Grace  T.  Insurance  Co.,  100  U. 
S.  278,  8  Sup.  Ct  207,  27  li.  Ed.  932;  Insui^ 
ance  Co.  r.  Sammms,  110  111.  166;  StUwell 
V.  Insurance  Co.,  72  N.  T.  386;  Hermann  v. 
Insurance  Co.,  100  N.  T.  411,  3  N.  E.  341,  63 
Am.  Rep.  197;  Broadwater  v.  Lion  Co.,  34 
Minn.  466.  26  N.  W.  455.  The  precedents  dtr 
ed  to  the  contrary  effect — Arnfeld  t.  Insur- 
ance Co.,  172  Pa.  605.  34  Atl.  680;  Eoolstra 
v.  Insurance  Co..  122  Mich.  626.  81  N.  W.  668; 
Standard  Oil  Co.  Insurance  Co.,  64  N.  T. 
85— and  others  of  that  class,  are  not  In  point. 
In  each  of  these  cases  the  person  receiving 
the  notice  was  the  admitted  agent  or  broker 
of  the  Insured  or  the  course  of  business  be- 
tween the  insured  and  the  company's  agent 
for  a  considerable  period  had  been  8a<^  as 
to  Justify  an  implication  of  authority  to  act 
in  the  premises. 

[1]  Here  there  Is  no  claim  of  express  au- 
thority, nor  Is  there  any  proof  of  prior  trans- 
actions  or  course  of  business  from  which  a 
finding  of  Implied  authority  could  be  sustain- 
ed. The  notice  of  Jameson  &  French,  not 
baring  been  comronnlfiated  to  plalntifl  till 
after  the  loss  had  occurred,  was  necessarily 
unavailing  to  relieve  the  defmdant  from  its 
liability,  unless  we  are  required  to  hold  as  a 
matter  of  law  that  plalntlfTs  act  tn  recdr- 
tng  tbB  policy  Ui  the  Mannfticturers'  Com* 
pany  and  giving  up  the  one  in  suit  Is  an  act 
which  bars  or  estops  It  from  denying  the  ef- 
fectiveness of  the  alleged  cancellation.  Coun- 
sel argued  that  if  plaintUf  had  been  informed 
of  the  change  in  tbe  poUdes  before  tlw  loss 
occurred,  and  had  accepted  the  one  last  writ- 
ten In  exchange  tor  the  first,  he  would  be 
held  to  have  ratified  the  act,  and  could  not 
recover  from  tbe  defendant.  This  Is,  of 
course,  true,  but  It  does  not  follow  that  such 


an  exchange  or  attempted  substitution  made 
after  tbe  loss  would  have  the  aame  effect. 
In  the  case  supposed  by  counsel  the  plaintiff's 
ratiflcation  having  been  made  while  the  in- 
sured property  was  still  in  existence,  the 
Manufacturers'  Company  would  clearly  be 
bound  by  the  contract  made  by  Its  agents  and 
the  defendant  discharged  from  further  lia- 
bility. In  the  case  before  us,  the  alleged  rat- 
ification caxmot  upon  any  theory  be  said  to 
have  taken  place  until  after  the  loss  occurred 
when  the  insured  property  had  ceased  to  ex- 
ist, and  tbe  agents  could  no  longer  bind  the 
Manufacturers'  Company  by  any  attempt  to 
Insure  it  at  that  time.  Defendant  cannot  re- 
lieve Its^  from  liability  for  loss  already  oc- 
curred by  Inducing  the  Insured  to  receive  the 
alleged  policy  of  another  company  Issued 
without  authority  and  affording  no  Indemnity 
whatever.  Dedalons  touching  upon  transac- 
tlons  of  thla  kind  are  quite  numerous. 

t4]  It  has  frequently  been  held  that  an 
agent  has  no  authority  to  loaure  property  al- 
ready destroyed  and  a  polley  written  and  In- 
tended as  a  snbstitntfl  tor  a  subsisting  pol- 
icy In  another  company,  but  not  delivered  or 
brought  to  tbe  notioe  of  thA  property  owner 
until  after  loss.  Is  not  a  valid  contract  of  in- 
surance. Stebblns  r.  Insorance  Go.,  60  N.  H. 
66;  Clark  v.  Insurance  Co.,  80  Me.  26,  35 
AU.  1008,  35  L.  B.  A.  276;  Kerr  v.  Insurance 
Co.,  117  Fed.  442,  64  C.  C.  A.  616.  In  the 
last-cited  case,  as  In  the  case  at  bar,  the  in- 
surer In  the  first  policy,  the  Phoenix  Compa- 
ny, notified  Its  agent  to  cancel  It  The  agent 
Rohrer  made  the  entry  in  his  books,  trans- 
ferred the  premium  credit  to  the  Milwaukee 
Company,  and  wrote  up  a  policy  in  the  last- 
named  company  ready  for  delivery  to  the  In- 
sured, who  was  given  no  notice  of  the  trans- 
action until  after  a  fire  had  destroyed  the 
property  when  an  actual  delivery  of  the  pol- 
icy was  made,  in  holding  that  such  acts  did 
not  work  a  cancellation  of  the  first  policy  the 
court  reviews  the  precedents  to  which  we 
have  already  called  attention,  and  says: 
"These  cases  hold  that  the  wrlttra  but  un- 
delivered policy  never  matured  Into  a  con- 
tract for  insurance,  and  that  liability  upon 
the  subsisting  policy  which  was  Intended  to 
be  replaced  was  fixed  by  tbe  burning  of  the 
property  while  it  was  still  In  force.  The  acts 
of  bookkeeping  of  Bohrer  in  markli^  cancel- 
lation on  his  office  record  of  the  Phcsnix  Com- 
pany's policy  and  transferring  in  his  accounts 
the  credit  for  premium  from  that  company 
to  tbe  defendant  company,  all  done  In  an- 
ticipation of  his  purposed  delivery  of  deftod- 
ant  company's  iKtllcy  In  replacement  for  the 
expected  surrender  of  the  policy  of  the  Phoe- 
nix Company,  were  futile^  and  alfected  no 
existing  rights  or  liabilitlea.  Insurance  Go. 
V.  Tnmbnll,  86  Ky.  230,  237,  6  S.  W.  642;  In- 
surance Go.  V.  McEenide,  70  111.  App.  615, 
623.  In  the  present  case  It  clearly  appeared 
that  at  the  time  of  the  burning  of  the  ele- 
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TAtor  tbe  policy  of  the  Pboenlz  iDstuance 
Company  was  a  valid  contract  of  Insurance, 
which  had  never  been  surrendered  nor  cancel- 
ed; and  that  plalntlfT,  tbe  insured,  then  h^d 
It  as  such.  The  policy  of  the  defendant  com- 
pany was  then  an  ondellTered  writing,  not 
yet  a  contract,  and  because  of  the  destruc- 
tion of  the  property  wbOe  It  was  In  that 
condition  it  never  became  a  contract."  The 
Clark  Case  cited  from  tbe  Maine  court  aroee 
upon  a  state  of  facts  very  similar  to  those 
we  have  here  to  deal  with.  The  plaintiff  ap- 
plied to  the  agents  for  insurance  which  they 
wrote  in  the  Commercial  Union  Company.  A 
lew  days  later  that  company  wrote  tbe  agents 
to  cancel  tbe  policy.  Without  notifying  the 
Insured,  they  directed  their  clerk  to  write 
another  policy  in  the  Insurance  Company  of 
North  America.  That  policy  was  antedated, 
uwasdone  In  this  case,  and  credit  ffff  the  pre- 
mfom  paid  was  transferred  to  the  last-named 
company.  Before  the  change  was  reported 
to  the  insured,  the  property  burned.  There- 
after the  agent  induced  tbe  Insured  to  receive 
the  last  policy  and  give  up  the  one  flrst  writ 
ten,  aasnring  blm  that  it  would  be  aU  right 
As  a  matter  of  aatetr  separate  actions  were 
brooght  on  these  polidee  setting  up  the  tacts 
of  the  attempted  cancellation  and  change. 
Speaking  with  reference  to  tbe  action  upon 
the  policy  last  Issued,  the  court  says:  "The 
agent  had  no  auQiority,  express  or  ImpUed.  to 
effect  any  insurance  for  the  plaintiff  beyond 
what  had  already  been  completed.  His  au- 
thority was  to  procure  for  the  plaintiff  91,200 
insurance  in  one  of  the  companies  .which  he 
represented,  and,  having  done  that  to  the  ac- 
ceptance of  tbe  plaintiff,  his  agency  so  far 
as  the  plaintiff  was  concerned  was  accom- 
plished, and  be  had  no  authority  to  make  fur- 
ther insurance  on  the  behalf  of  the  plaintiff. 
Nor  was  it  the  intention  even  of  the  agent  to 
effect  additional  Insurance.  It  was,  at  the 
most,  an  attempt  to  transfer  a  risk  from  one 
company  to  another  at  the  instance  of  the 
company  then  carrying  the  risk  and  without 
tbe  consent  of  tbe  Insnied.  Tbe  attempted 
cancellatiMi  and  tbe  effort  to  place  the  risk 
in  tbe  defendant  company  were  parts  of  the 
same  transaction  with  no  consent  of  the  as- 
sured. Unless  the  cancellation  was  valid,  the 
second  rtsk  did  not  attach.  It  Is  not  pre- 
tended that  plaintiff  was  aware  of  any  In- 
tention or  attempt  at  cancellation  until  the 
morning  after  the  loss  occurred.  Until  the 
live  days'  notice  provided  In  the  iwlicy  should 
be  gtma  blm,  or  until  he  sboold  consent  to 
such  cancellation,  Uie  first  policy  would  re- 
main In  force,  and  the  second  would  not  be- 
come op^tive  as  a  legal  subsisting  con- 
tract** Quite  In  point  and  to  the  same  effect 
are  Massasolt  r.  Assurance  Co.,  12S  Mass. 
UO;  Wilson  v.  Insurance  Co.,  140  Mass.  210, 
5  N.  E.  818;  Stebbins  v.  Insurance  Co.,  60  N. 

aes. 

[I]  If  it  be  said  that  Jameson  &  French, 


being  agents  of  the  Manufacturers'  Oompa- 
ny,  its  assent  to  the  Issuance  of  the  second 
policy  must  be  assumed,  it  Is  none  the  less 
true  that  the  assent  of  the  plaintiff  was  es- 
sential to  the  existence  of  a  completed  con- 
tract, and.  If  such  assent  was  not  given  or 
procured  until  after  the  subject  of  insur- 
ance had  been  destroyed,  the  company  would 
not  be  bound  thereby.  Mutual  v.  Young,  90 
U.  S.  (23  Waa)  fiC,  23  L.  Ed.  152;  Michigan 
Pipe  Co.  V.  Insurance  Co.,  02  Mich.  493.  62 
N.  W.  1070,  20  li.  a  A.  277,  and  cases  al- 
ready cited.  Counsel's  Illustration  of  a  case 
in  which  the  insurance  companies  dealing 
directly  together,  tbe  second  company  agree- 
ing to  take  tbe  risk  which  Is  being  carried  by 
the  flrst  company  and  loss  ensues  before  the 
policy  Is  delivered,  does  not  cover  the  case 
at  bar.  In  such  Instance  there  is  a  com- 
plete contract  of  reinsurance  for  the  benefit 
of  tbe  flrst  Insurer  which  may  be  enforced. 
But  the  first  company  Is  In  no  manner  reliev- 
ed from  its  obligation  to  the  property  owner, 
although  it  Is  In  position  to  protect  itself 
against  ultimate  loss  by  calling  upon  the 
second  company  for  tbe  promised  indemnity. 
Massasolt  v.  Assurance  Co.,  120  Mass.  110. 

Neither  company  is  empowered  to  speak 
or  act  for  tbe  holder  of  the  flrst  policy  or  to 
bind  him  to  an  acceptance  of  the  second  pol- 
icy, and  he  Is  equally  powerless  to  bind  the 
second  Insurer  by  a  consent  given  after  a 
loss  has  occurred.  But  two  cases  are  broui^t 
to  our  attention  from  which  any  apparent 
support  for  defendant's  position  can  be  ex- 
tracted— Larsen  v.  Insurance  Co.,  208  la 
166,  70  N.  R  31;  Amfeld  v.  Insurance  Co., 
172  Pa.  605,  84  Ati.  680— and  a  careful  read- 
ing of  these  demonstrates  that  neither  goes 
to  the  extent  claimed  for  it  In  the  Amfeld 
Case  plaintiff  employed  a  broker  to  pro- 
cure Insurance  and  the  broker  obtained  a 
policy  from  the  Guardian  Company.  This 
comiHtny  thereafter  notified  tbe  broker  of  Its 
purpose  to  cancel  the  policy  within  five  days. 
Acting  upon  tbe  notice,  tbe  broker  at  once 
procured  a  policy  in  the  Queen  Company, 
and  notified  the  Guardian  Company  thereof, 
and  assnred  it  that  It  was  relieved  tarn 
further  liability.  The  insured  accepted  the 
policy  from  the  Queen  Company,  and  that 
comiiany  conceded  Its  liability,  and  paid  Its 
proportion  ot  the  loss.  Action  was  also 
brought  on  the  first  policy,  and  the  essence 
of  the  decision  npon  appeal  In  OiaX  case  is 
that  the  court  should  have  fautmcted  tbe 
Jury  that  If  the  second  policy  was  taken  as 
a  substitute  for  the  llrst,  and  not  merely  as 
additional.  Insurance,  and  If  tbe  second 
company  accepted  responslbillly  and  paid 
its  share  of  the  loss,  then  tbe  flrst  policy 
should  be  treated  as  canceled,  and  no  re- 
covery could  be  bad  thereon.  Of  the  sound- 
ness of  this  proposition  there  can  be  no  dis- 
pute, and  It  is  in  no  manner  inconsistent 
with  the  conclusions  we  have  above  an- 
nounced. The  Laraoi  CasOi  decided  by  tbe 
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Illinois  court.  Is  anbstantlally  similar  In 
Its  facts  to  tbe  Arnfeld  Case,  in  tbat,  after 
being  notified  of  the  excliange  of  policies,  tbe 
Insured  not  only  assented  thereto,  but  pre- 
sented Its  claim  to  the  substituted  company, 
which  acknowledged  its  liability  and  paid 
its  proportion  of  the  loss.  The  insured  hav- 
ing thus  received  the  indemnity  promised 
In  the  p(dlcy  last  Issued,  tbe  court  very  prop- 
erly says:  "It  cannot  now  He  In  him  to 
Bay  that  there  was  no  consideration  for  the 
surrender  of  the  policy  issued  by  the  appel- 
lee and  that  appellee  is  not  relieved  from 
liability  by  that  tranaactlon."  Without  fur- 
ther consideration  of  tbe  authorities,  we  have 
to  say  that  we  are  quite  clear  that  there 
was  never  any  efficient  cancellation  of  the 
policy  issued  by  the  defendant,  nor  was  there 
a  valid  substitution  therefor  of  the  policy 
of  the  Manufacturers*  Company.  For  the 
reasons  already  stated,  it  must  be  held  that 
the  defense  based  upon  an  alleged  avoidance 
of  the  policy  by  the  act  of  the  plaintiff  in 
procuring  additional  Insurance  Is  without 
any  support  in  the  record. 

[t]  2.  The  defendant  further  Insists  that  the 
Judgment  below  must  be  reversed  because 
tbe  action  was  prematurely  begun.  This  fact 
Is  said  to  affirmatively  appear  from  the 
printed  record,  a  statement  which  the  appel- 
lee auctions.  We  have  not  undertaken  to 
satisfy  ourselves  in  that  respect  because  it 
appears  to  be  unnecessary.  The  objection  to 
the  timeliness  of  tbe  action  was  not  raised 
in  pleading  or  by  motion  In  arrest,  nor  does 
it  appear  to  have  been  in  any  manner  called 
to  the  attention  of  the  trtal  court  Under 
BUdi  drcnmstances,  it  cannot  be  raised  tor 
the  first  time  In  this  court  Petty  Mutual 
Ins.  Co.,  lU  Iowa,  868,  82  N.  W.  707;  Van 
Camp  T.  Keokuk,  130  Iowa,  716,  107  N.  W. 
933;  Borghart  v.  Cedar  Baplds,  12Q  Iowa, 
813.  101  N.  W.  liaO,  68  L.  B.  A.  806. ,  Tbe 
objection  is  quite  certainly  not  one  which 
goes  to  the  Jurisdiction  of  the  court  and 
the  general  rule  that  other  obJeetitHis  not  in 
any  manner  raised  in  tbe  trial  court  will  not 
be  considered  on  appeal  is  so  general  and 
universal  that  citation  of  authorities  in  sap- 
port  ttaa«of  is  not  required.  Tbe  action  is 
at  law.  Tbe  burdrai  was  upon  defendant  to 
make  good  its  several  defenses,  or  some  of 
than,  and  tbe  findings  of  the  trial  court 
Qpw  all  disputed  matters  ctf  fact  Is  in  favor 
of  tbe  plaintiff. 

We  find  DO  reversUfle  error  in  the  rec- 
ord, and  Uke  Judgment  btiow  is  therefore 
affirmed. 

SHERWIN,  J.  (dissenting).  By  mistake 
an  opinion  written  upon  the  original  sub- 
mission of  Uils  case  reversing  the  Judgment 
below  was  released  and  published  pending 
a  petition  for  rehearing.  See  Waterloo  Lum- 
ber Co.  T.  Ins.  Co.,  ISO  Iowa,  607,  130  N. 
W.  147, 

Said  oplidon  Is  hereby  ordered  withdrawn. 


AMERICAN  FIDELITT  CO.  T.  BLEAKLET, 
Anditor  of  State. 
(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

1.  InsuBANCK  (I  126*)  —  AccinKinB— Axm- 

HOBIUS. 

Code  Snpp.  1907,  |  1708^  snbd.  5,  cL  1, 

Erovlding  tbat  any  company  "may  Insure  tbe 
ealth  of  persons  and  against  personal  inja- 
ries,  disablement  or  death  resuituig  from  trav- 
eling or  general  accidents  by  land  or  water," 
does  not  authorize  the  issuing  of  a  policy  to 
indemnify  the  owner  of  an  automobile  against 
liability  tbat  may  be  Imposed  by  law;  sach 
clause  being  limited  to  personal  injaries  that 
bre  received  by  the  Insured  himself. 

[Ed.  Note.-~For  other  cases,  see  Insnranest 
Cent  Dig.  H  183-185;  Dec;  Dig.  i  120.*] 

2.  InSUEANCE    (I  126*)  —  lilABXLnT  iNsnB- 
ANCE — MaSTBB   ANO  SIBVANT. 

Code  Supp.  1907,  |  1709,  snbd.  5.  cL  2, 
relating  to  insuring  of  employers  against  lia- 
bility on  account  oi  acts  of  employes,  and  ac- 
cidents dne  to  machinery,  to  persons  and  prop- 
erty, etc.,  does  not  antnorize  the  issuing  of  a 
policy  to  indemnify  the  owner  and  driver  of  an 
automobUe  "against  loss  from  Halulity  imposed 
by  law  for  damages  and  expenses  Inearred  on 
account  of  bodily  Injuries  Including  death  ac- 
cidentally suffered  by  reason  of  the  use  of  sach 
automobile,"  such  clause  providing  for  indem- 
nity  to  an  employer  oidy  arising  rrom  the  act 
of  his  employ^,  and  problblta  liatdUty  insar* 
ance  not  therein  authorised. 

[Ed.  Note. — For  other  cases,  see  Insaraoce. 
Cent  Dig.  SI  183-186;  Dec  Dig.  i  126.*] 

3.  COBPOBATIONS  (|  686*)— FOBEIOH  OoBFO'- 
KATIONS— GomTT. 

Foreign  corporations  are  only  allowed  to 
do  business  opon  such  terms  and  conditions  as 
the  state  shaU  prescribe  and  may  be  prohibited 
from  doing  busuess  altogether,  and  the  court 
cannot  override  such  legiBlation  on  the  gronad 
of  comity,  since  within  its  powers  the  state, 
through  its  Legislature,  is  supreme,  and  the 
court's  duty  is  ended  when  it  determines  what 
the  statutory  law  is. 

[Sd.  Note;— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  If  2506-2SO9,  2571;  Dec. 
IMgTl  636.*] 

Appeal  from  District  Court,  Polk  County ; 
Lawrence  De  Graff,  Judge. 

The  facts  are  stated  in  tbe  oplnlmi.  Af- 
firmed. 

James  O.  Hume,  of  Des  Moines,  for  ap- 
pellant George  Gosson,  Atty.  Gen.,  and  Hai- 
ry E.  Sampson,  of  Des  Moines,  special  conn- 

sel,  for  appellee. 

SHERWIN,  J.  The  American  FldeUty 
Company  Is  a  foreign  corporation,  organized 
under  the  laws  of  the  state  of  Vermont  and 
holds  a  license  to  transact  business  in  this 
state  in  accordance  with  the  laws  thereof. 
It  has  the  power  under  its  charter,  by-laws, 
and  the  laws  of  Vermont  to  Insure  persons 
against  loss  and  damage  from  all  kinds  of 
accidents,  including  the  power  and  authority 
to  insure  drivers  of  automobiles  against  li- 
ability for  damages-  to  the  persons  and  prop- 
erty of  other  persons  resulting  from  acci- 
dents caused  by  the  driver's  negligence  In 
0[>eratlDg  his  machine.  In  September,  1911, 
the  said  company  entered  into  a  contract  of 
insurance  with  one  W.  F.  Gabrlo,  a  dtlsen 
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and  resldeat  of  Des  Moines,  insuring  and 
agreeing  to  indemnify  him  as  the  owner  and 
drtrer  of  a  certain  automobile  "against  loss 
from  liability  imposed  by  law  tor  damages 
and  expenses  incurred  on  account  of  bodily 
tojarlefl^  budnding  death  resoltlng  there- 
tiom,  accidentally  sufTered  by  any  person  or 
persons  by  reason  of  the  maintenance,  use, 
loading  and  unloading  or'  said  antomobUe, 
and  against  loss  "from  the  Uablll^  imposed 
law  on  the  Insured  for  damages  to  prop- 
erty, and  resoltlng  from  any  acddoat  caused 
directly  by"  said  automobile.  A.  few  days 
later  this  policy  of  Insurance  was  submitted 
to  the  defendant  as  Auditor  of  the  State  for 
blB  examination  and  arorovaL  Defendant 
tefnsed  to  approve  the  policy,  and  ordered 
its  canceUatkm  under  threat  of  e^mlslon  of 
the  plaintiff  from  the  state.  Thereafter  this 
action  was  brou^t  In  equity,  asking  that 
tbe  policy  be  declared  legal  under  the  laws 
of  the  state,  and  that  the  defendant  and 
those  acting  niMler  hla  authority  be  enjotiied 
bam  Interfering  in  any  way  with  plaintiff's 
right  to  write  such  insurance,  and  from  re- 
Joktag  plalnUtrs  llcoue  to  do  bnslneas  in 
tbe  state  becanse  of  the  Issuance  of  said 
policy.  A  writ  (tf  mandamus  was  also  atiked, 
cnnpelling  tbe  defendant  to  awrore  said 
policy.  A  demurrer  to  the  petition  was  sus- 
talnedt  and,  the  plaintiff  electing  to  stand 
oa  its  petition,  tfie  action  was  dismissed, 
and  plaintiff  appeals. 

The  sole  question  for  onr  determlnatlcm  Is 
thus  stated  by  appellant's  counsel:  "May  a 
foreign  Insurance  company,  which  has  com- 
piled with  all  of  the  provisions  of  the  stat- 
utes of  Iowa  relative  to  its  admission  to 
this  state,  and  has  received  a  license  from 
the  State  Auditor  to  do  business  within  the 
state,  having  power  by  the  laws  of  its  own 
state  and  by  its  charter  to  Insure  the  owner 
or  driver  of  an  automobile,  who  Is  not  an 
ODployer,  against  liability  for  damages  to 
persons  resulting  from  an  accident  caused  by 
the  owner's  or  driver's  negligence  in  operat- 
ing his  machine.  Issue  such  Insurance  In 
Iowa?**  In  support  of  appellant's  contention 
that  an  affirmative  answer  should  be  made 
to  this  question,  reliance  Is  placed  on  the 
following  propositions:  First,  that  such  In- 
sorance  Is  authorized  by  the  first  clause  of 
subdivision  5  of  section  1709  of  the  Code; 
second,  that  such  Insurance  Is  authorized  by 
the  second  or  "employer's  liability"  clause  of 
nbdlvislon  6  of  the  same  section ;  and,  third, 
that  each  Insurance  may  be  Issued  In  this 
state  under  the  doctrine  <^  Interstate  comi- 
ty, appellant  having  the  power  under  its 
charter  to  Issue  such  Insurance  and  being 
Ucensed  to  do  business  In  this  state.  These 
proposItlonB  will  be  considered  In  the  order 
of  their  statement  The  first  clause  of  snb- 
dlTislon  5  of  section  1709,  as  It  appears  In 
the  Supplement  of  1907,  provides  that  any 
company  authorized  to  do  business  In  this 
state  "may  Insure  tbe  health  of  persons  and 


against  personal  Injuries,  .disablement  or 
death  resulting  from  traveling  or  general  ac- 
cidents by  land  or  water,"  and  the  second 
clause  of  subdivision  5  of  the  section  pro- 
vides that  any  company  may  "Insure  employ- 
ers against  loss  In  consequence  of  accidents 
or  casualties  of  any  kind  to  employes  or 
other  persons  or  to  property  resulting  from 
any  act  of  an  employ^,  or  any  accident  or 
casualty  of  any  kind  to  persons  or  property, 
or  both,  occurring  In  or  connected  with  the 
transaction  of  their  business,  or  from  the 
operation  of  any  macblnexy  connected  there- 
with." 

[1]  In  our  judgment  the  first  of  these  two 
clauses  cannot  be  so  construed  as  to  furnish 
authority  tox  the  Issuance  of  the  policy  In 
question.  It  is  true  that  It  authorises  the 
insurance  of  persons  "against  personal  In- 
juries disablement  or  death,"  and  that  any 
person  may  be  so  insured.  But  it  is  dear 
to  us  that  mcb  insurance  la  limited  by  tbo 
terms  of  the  clause  and  1^  the  chapter  gsai- 
erally  to  personal  injuries  that  are  reccdved 
by  the  Insured  himself.  It  authorizes  In^ 
surance  against  acddenta,  but  only  against 
acddmts  that  result  in  personal  injury  to 
the  insured.  We  are  aware  ot  the  tect  that 
these  limdtationa  are  not  made  by  the  ex- 
press language  of  tbe  dause,  but  we  think 
a  &Ir  construction  of  the  language  used 
leads  inevitably  to  the  omcluslon  we  reach. 
The  policy  sought  to  be  issued  by  the  ap- 
pellant is-  one  to  Indemnify  the  insured 
against  liability  tiiat  may  be  Imposed  by  law 
for  some  negligent  or  wrongful  act  of  bis 
own.  In  other  words,  its  purpose  is  to  in- 
sure against  a  liability  that  might  follow 
the  Insured's  negligence,  other  than  as  an 
employer.  There  is  a  very  decided  differ- 
ence between  accident  and  liability  insur- 
ance, and  we  think  a  clear  distinction  be- 
tween the  two  classes  was  made  by  the 
Ijeglslature  In  enacting  subdivision  5  of 
section  1709.  The  second  clause  provides  for 
liability  insurance,  but  limits  it  to  employ- 
ers. 

[X]  If  tbe  appellant's  congtractlon  of  the 
first  clause  were  to  obtain,  it  is  manifest 
that  the  second  clause  would  be  useless,  for 
the  first  clause  would  alone  completely  cover 
the  ground,  and,  liability  insurance  having 
been  provided  for  In  the  second  clause,  the 
statute  Is  to  be  construed  as  prohibiting  li- 
ability Insurance  not  therein  authorized.  S6 
Oyc.  im, 

2.  The  second  clause  of  sut)division  5  does 
not  In  onr  opinion  furnish  the  appellant  any 
authority  for  Its  contention.  It  plainly  and 
clearly  provides  for  indemnity  to  an  em- 
ployer, and  to  an  employer  only.  It  pro- 
vides that  he  may  insure  himself  against  lia- 
bility arising  from  the  act  of  his  employ^, 
but  nothing  more. 

[3]  The  appellant's  claim  that  tiie  policy  In 
question  should  issue  because  of  interstate 
comity  cannot  be  eimtained.   The  state  has 
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the  undoubted  li^t  to  say  whether  foreign 
corporations  shall  be  permitted  to  do  bosl- 
ness  here  at  all,  and,  if  such  permission  Is 
granted.  It  may  be  upon  such  terms  and  con- 
ditions as  the  state  shall  prescribe.  And, 
where  It  is  the  manifest  intention  to  limit 
or  restrict  the  powers  given  to  such  corpo- 
ration by  Its  charter,  courts  have  no  au- 
thority to  override  such  l^islation  on  the 
ground  of  comity  between  the  states.  With- 
in its  power,  the  state,  throu^  its  Legisla- 
ture, Is  supreme,  and  the  court's  duty  Is 
ended  when  it  determines  what  the  statutory 
law  la.  The  Attorn^  General  urges  that  it 
would  be  against  public  policy  to  permit 
such  insurance  as  the  appeUant  proposes. 
If  It  Is  meant  that  It  would  contravene  the 
declared  policy  of  Hbe  state,  we  fully  agree 
with  the  contention.  But,  If  it  is  contended 
that  sount^  undeclared  public  policy  demands 
a  denial  of  such  polices  of  Insurance,  we 
cannot  agree  to  the  proposition.  Out  of  the 
neariy  00,000  drivers  of  automobiles  in  this 
state  there  may  be  a  few  who  are  so  care- 
las  and  heedless  about  the  lives  and  limbs 
of  their  neighbors  as  to  be  unworthy  of  any 
kind  of  protection.  On  the  other  hand,  ac- 
cidents may  liapp^  to  tlie  othra*  large  class 
of  drivers,  the  men  who  are  law  abiding,  and 
who  are  careful  not  to  Injure  even  a  stray 
iog  or  an  old  hen  that  persists  either  in 
crossing  the  road  Just  ahead  of  the  car  or 
under  It,  and  this  great  majority  of  decent 
drivers  should  not  be  denied  reasonable  pro- 
tection because  of  the  red^Iessness  of  a  few. 
As  we  have  said,  however,  we  think  this  In- 
surance is  not  permitted  under  the  present 
statute,  and  the  judgment  muat,  therefore  be 
afiOrmed. 
Affirmed. 


HORBISON  V.  AI/TEO. 
(Supreme  Court  of  Iowa.  Nov.  19,  1012.) 

1.  Phtsioians  and  Suboeohb  (I  14*)— VXT- 

KBINABT— Outs  RkQUIBED. 

Where  a  veterinarr  tiolds  himself  out  to 
the  public  or  to  the  plaintiff  as  a  competent 
veterinary  aurgeon,  and  as  such  ondertakes  to 
treat  a  horse,  he  is  bound  to  bring  to  the  serv- 
ice the  leamlsff,  bUU,  and  care  which  ctiarac- 
terize  the  profession  generally  In  that  neigh- 
borhood or  vidni^,  whether  he  receives  com- 
pensation for  the  service  or  not. 

tBid.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  21-80;  Dec.  Dig. 
I  14.*] 

2.  Phtbiouits  and  Suboeons  (S  14*)— Vn- 
EBiNABT— Students— Cabb  Required. 

Where  defendant,  at  the  time  he  treated 
plaintiff' s  horse,  did  not  hold  himself  out  as  a 
compet«Kt  veterinaryt  and  stated  that  be  was 
en  Dodergreduate,  undertaking  the  treatment 
without  compensation  only  on  plaintiiTB  ni^ent 
request,  he  was  bound  only  to  perform  the 
service  honestly  and  to  the  best  of  his  ability, 
and  was  not  liable  for  damages  for  malprac- 
tice, even  though  the  service,  if  performs  by 
one  claiming  to  be  &  competent  surgeon,  might 


Justly  be  characterized  as  nerilgent  and  nn- 
sUUfol  in  a  high  degree. 

[Sd.  Note. — For  other  cases,  see  Physidana 
and^Burgeons,  Cent  Dig.  U  21-30;  Dec.  Dig. 

8.  PHTBZOLUrS  AND    SuBOKONS    (i  16*)— IH- 

OOMPBTKNOT— fiiAIfBACnCB. 

A  practicinK  pbysidan  who  informs  a  per- 
son employing  him  that  he  lacks  expwience 
or  skill  in  the  service  be  is  asked  to  perform 
is  charged  with  no  liability  on  aeeount  «t  bis 
profeasional  Incompetenc?. 

[Ed.  Note.— For  other  cases,  see  Physidans 
and  Surgeons,  Cent  Dig.  S  31;  Dec  Dig.  | 
16."] 

4.  Phtsioians  ANn  Susgbons  ({  18*)— In- 
SIBUOTIONS— Defenses— DCTT  to  Pbesent. 
Defendant  a  veterinary  student  was  re- 
quested by  plaintiff  to  treat  his  horse.  Defend- 
ant proved  tnat  he  was  reluctant  to  do  so  be- 
cause he  had  not  completed  his  course,  but  on 
being  pressed  by  plaintiff,  finally  consented,  and 
did  so,  as  plaintiff  claimed,  to  the  injury  of  the 
horse.  The  court  in  an  action  for  damages, 
charged  that  it  defendant  held  himself  out  as 
a  competent  veterinarian,  he  was  bound  to 
bring  to  the  service  the  learning,  care,  and  skill 
wbicn  characterized  the  profession  generally  in 
the  vicinity,  and  then  charged  that  u  the  serv- 
ices were  rendered  and  received  by  plaintiff  as 
a  gratuity  at  i^ntiirs  reqoest  and  defend- 
ant did  not  hold  himself  out  to  plaintiff  as  a 
veterinary  surgeon,  nor  as  one  sldlled  in  the 
profession,  then,  before  the  Jury  could  find  for 
plaintiff,  they  must  find  ttiat  defendant  was 
guilty  of  gross  negligence,  l^e  court  also 
cbarged  that  if  one  undertakes  for  hire  the 
treatment  or  care  of  disease  or  any  injnry,  he 
Is  bound  to  use  the  skill,  learning,  and  pru- 
dence which  is  ordinarily  and  usuafly  emoloyed 
by  members  of  the  profession  practicing  in 
sunilar  localities,  taking  into  consideration  the 
improved  methods  and  advanced  state  of  learn- 
ing at  the  time  in  question,  and  failure  to  ex- 
ercise such  degree  of  care  would  be  negligence, 
and,  if  by  reason  of  such  negligence  on  the 
part  of  a  veterinary  surgeon  tbe  animal  is  in- 
jured or  the  owner  Is  pnt  to  unnecessary  ex- 
pense, the  surgeon  would  be  liable  for  dam- 
ages. Held,  that  such  instructionB  did  not 
constitute  an  adequate  presentation  of  defend- 
aut's  defense,  ana  were  further  objectionable 
as  separating  negligence  into  degrees. 

[Ed.  Note.— For  other  cases,  see  Pbystciaiu 
and  Surgeons.  Gent  Dig.  H  84hI1.  43-46,  48; 
Dec  Dig:  I  18.*] 

6.  Tbial  ({  252*)— Inbtbuctionb— BviDCRO. 

Where  defendant  in  a  suit  for  malprac- 
tice proved  that  he  did  not  hold  himself  oat 
as  a  veterinarian,  but  only  consented  to  treat 

Elaintiff's  horse  as  a  stndent  without  pay,  an 
latmction  that  any  one  who  andertakes  for 
hire  the  treatment  or  care  of  disease  or  injnry 
is  bound  to  exercise  the  skill,  learning,  and 

Erudenee  which  is  ordinarily  exercised  by  mem- 
ers  of  the  profession  practicing  in  similar 
Idcdities  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  li  SOS,  606-612;  Dec.  Dig.  i  252.*] 

Appeal  from  District  Court,  Jaq>er  Coun- 
ty; K.  E.  Wllcodcson,  Judge. 

Action  at  law  to  recover  damages  for  al- 
leged negligence  In  the  treatment  of  a  dis- 
eased horae.  Verdict  and  Judgment  for 
plaintiff,  and  d^endant  appeals,  ^versed. 

For  former  opinion,  see  184  N.  W.  529. 

Raybum  &  I^man,  of  Orinuell,  for  appel- 
lant Br^  &  Shlfflett  of  Grinnell,  for  ap- 
pellee. 


•Tor  otber  oMss  sm  same  topic  and  aeetion  NUllBBR  In  Dae.  Dig.  ft  Abl  Dig.  Kay-Ho.  Series  *  R«*r  XndatM 


Digitized  by 


Google 


lOWl) 


MOBRISON  T.  ALTia 


611 


wn^YIDB,  J.  The  defendant  was  a 
Btndent  In  a  acbool  of  Teterlnary  edenoe. 
Wblle  at  borne  during  vacation  be  bad  caa- 
tiated  colts  for  Tarloua  peraoaa  In  tbat  t1- 
dnUy,  and  on  the  occasion  In  question 
went  to  the  farm  of  one  Figland  to  perform 
an  operation  of  that  nature,  and  wbUe  there 
tbe  plalntlg  brought  to  blm  a  horse  having 
a  sweenled  shonlder,  and  asked  him  to  treat 
It  According  to  all  tbe  witnesses  present 
and  testifying  upon  both  sides  of  the  case 
(except  the  plaintiff  himself),  defendant  made 
no  profession  of  being  a  doctor  of  veterinary 
science,  but  stated  that  be  was  still  attend- 
ing school,  and  had  a  good  record  or  class 
itanding.  Tbe  plaintiff  alone  testifies  that 
defendant  said  he  "was  a  veterinarian,"  but 
be  nowhere  denies  the  statement  attributed 
to  tbe  defendant  by  the  other  witnesses  con- 
cerning bis  attendance  at  school,  and  that 
be  expected  to  return  to  the  school  in  the 
falL  Figland,  at  whose  invitation  defendant 
was  there  and  through  whose  intervention 
tbe  horse  was  produced  for  defendant's  treat- 
ment, says  defendant  told  them  he  was  not 
a  veterinarian,  but  a  student,  and  had  not 
completed  his  course  at  school.  All  agree 
tliat  defendant  was  reluctant  to  undertake 
the  treatment,  and  offered  several  excuses 
for  not  doing  so,  but  finally  consented.  He 
made  an  incision  In  the  atrophied  shoulder 
of  tbe  animal,  and  injected  therein  a  quan- 
tity of  turpentine,  and  advised  the  plaintiff 
to  tnm  the  horse  out  to  pasture.  The 
BboQlder  and  body  of  the  horse  thereafter 
became  seriously  swollen  and  Inflamed,  and 
plaintiff  was  put  to  expense  In  coring  it 
Defendant  says  the  turpentine  injected  into 
tbe  shoulder  did  not  exceed  %  of  an  ounce, 
wblle  plaintiff  estimated  tbe  qnanUty  at  24 
teaspoonsful.  No  other  witness  attempts  to 
state  the  quantity.  Prior  to  the  c^ratlofl, 
nothing  had  been  said  about  payment  for 
defendant's  services  and  after  they  had  been 
poformed.  though  paymokt  was  offered,  he 
declined  It  The  experts  testifytng  in  tbe 
esse  nnlte  In  saying  that  tbe  Injection  of 
terpentine  was  proper  treatment,  but  the 
quantily  bm  stated  by  plaintiff  would  be  ez- 
eesslTe,  and  probably  produce  Injurloos  re* 
BOltBL  In  his  petition  plaintiff  alle«ea  that 
defoidant  held  hlmsdf  out  to  the  putdic  as 
a  skilled  veterinarian,  and  as  such  accepted 
employment  to  treat  plalntUTs  horse,  but 
performed  the  service  so  negligently  and  xxn- 
skillfully  as  to  greatly  injure  the  animal, 
to  plalntUTs  damage^  for  which  he  demands 
reeovOTy  In  the  sum  ct  $200.  The  defend- 
ant answers,  denying  tbe  allegations  of  the 
petition. 

[1]  Tile  ilc^t  to  recover  damages  In  an  ac- 
Uon  of  this  character  Is  based  on  the  theory 
that  tbe  defendant  has  ftilled  to  discharge  a 
legal  doty  which  he  owed  the  plaintiff,  re- 
sulting in  the  Injury  complained  of.  Tbe 
nature  and  extent  of  that  duty,  If  any,  de- 
pends upon  the  circumstances  under  which 


defendant  undertook  the  service.  If  be  was 
holding  hlmselt  out  to  tbe  public  or  to  the 
plaintiff  as  a  competflsit  veterinary  surgeon, 
and  as  such  nndertocdc  to  treat  the  horse, 
he  was  In  duty  bound  to  bring  to  that  serv* 
ice  the  learning,  skill,  and  care  which  char- 
acterized the  profession  gaierally  in  that 
nelgbbwbood  or  vicinity,  and  this  duty 
would  be  none  the  less  obligatory  because 
he  performed  the  service  without  compen- 
sation.  2  Cooley  on  Torts  (3d  Ed.)  p.  1393. 

[2]  If,  however,  he  did  not  hold  himself 
out  to  be  a  competent  veterinarian,  if  he  was 
as  yet  mere  student  or  learner  or  under- 
graduate, and  frankly  disclosed  that  fact 
and  consented  to  undertake  tbe  treatment 
only  upon  the  urgent  request  of  tbe  plaintiff, 
and  without  compensation,  and  performed 
the  service  honestly  and  to  the  best  of  his 
ability,  then  bis  duty  to  the  plaintiff  was  dis- 
charged, and  he  is  not  liable  in  this  action, 
even  though  the  same  service,  if  performed 
by  one  claiming  to  be  a  competent  surgeon, 
might  justly  be  characterized  as  negligent 
and  unskillful  In  a  high  degree.  Hlgglns  v. 
McCabe,  126  Mass.  13,  30  Am.  Rep.  942;  Mc- 
Nevins  v.  Lowe,  40  HI.  209;  Carroll  v.  Bell 
(B.  C.)  15  West  Law  Rep.  327;  McCandless 
V.  MeWha,  22  Pa.  261. 

[31  Even  a  practicing  physician  who  in- 
forms a  person  employing  him  that  he  lacks 
experience  or  skill  in  the  service  he  Is  ask- 
ed to  perform  is  charged  with  no  liability  on 
account  of  his  professional  incompetence. 
Lorenz  v.  Jackson,  88  Hun,  200,  34  N.  X. 
Supp.  652. 

[4]  The  chief  complaint  of  the  aK>eIlant 
In  argument  is  that,  while  the  court  Instruct- 
ed tbe  jury  upon  the  law  applicable  to  tbe 
theory  that  he  was  holding  himself  out  as 
a  veterinary  surgeon  and  as  such  took  employ- 
ment to  treat  tbe  plaintiff's  hots^  tbe  in- 
structions did  not  folly  or  properly  state  the 
law  governing  his  reejionsiblU^,  if  be  did 
not  pretend  to  be  a  competent  practitioner, 
and  at  the  request  of  tbe  plaintU^  and  with- 
out compensation,  performed  the  service  to 
the  best  of  his  aUUty.  Tbe  objection  we 
think  Is  well  grounded.  In  different  para- 
graphs  of  the  charge  the  court  stated  that. 
If  the  defendant  held  himself  out  as  a  veter^ 
Inary  surgeon,  he  would  be  held  in  law  to 
ezerdse  the  AMI  and  care  of  veterinary  aur* 
geons  generally  practicing  In  that  vicinity, 
and  that  if  he  failed  In  tUs  respect,  and 
thereby  the  horse  sustained  material  Injury, 
he  was  liable  in  damages.  This  Is  probably 
a  correct  statement  of  the  law  governing  that 
theory  of  the  case,  and  we  do  not  undwstand 
appellant  to  seriously  question  it  But  It 
was  equally  necessary  to  a  proper  submission 
of  tbe  case  that  tbe  Jury  be  instructed  upon 
the  law  applicable  to  the  theory  of  tbe  de* 
fcnse^  This  the  court  seems  to  have  omitted 
unless  It  is  to  be  found  in  Uie  sixth  and  sev- 
enth paragraphs,  of  the  Instructions.  If 
these  Instructions  were  intended  to  cover 
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that  phase  of  the  cam,  we  think  It  mvat  be 
eald  ther  were  erroneoiu. 

They  read  as  follows: 

"(6)  Ton  are  Instructed  that  If  jou  And 
from  the  evidence  that  the  services  of  the 
defendant  In  the  treatment  of  the  mare  was 
rendered  to  plaintiff  and  received  by  him  as 
a  gratuity  and  at  the  request  of  the  plaintiff, 
and  the  defendant  did  not  hold  himself  out 
to  plaintiff  as  a  veterinary  surgeon,  nor  as 
one  skilled  In  that  jirofession,  and  you  so 
find,  then,  before  the  plaintiff  can  recover 
the  defoidant  must  have  been  guilty  of  gross 
negllgoice. 

"(7)  Tou  are  instructed  that  one  who  un- 
dertakes for  hire  the  treatmoit  or  care  of 
disease  or  any^  injury  Is  bound  to  use  and 
exercise  the  skill,  learning,  and  prudence 
which  is  ordinarily  and  usually  employed  by 
members  of  the  profession  practicing  In  sim- 
ilar localities,  taking  into  consideration  the 
Improve  methods  and  advanced  state  of 
learning  at  the  time  in  question,  and  follnre 
to  ocerdse  such  degree  of  learning  or  skill 
or  care  is  negligence,  and.  If  by  reason  of 
such  negligence  on  the  part  of  a  veterinary 
surgeon  an  animal  is  injured  or  the  owner 
of  the  animal  is  put  to  unnecessary  expense, 
then  the  surgeon  is  to  be  held  liable  to  the 
owner  of  the  animal  for  all  damages  so  sus- 
tained." 

Concerning  the  first  quoted  paragraph,  It 
Is  to  be  said  tlutt  for  many  years  this  court 
has  refused  to  recognize  the  so-called  de- 
grees of  negligence— "slight,"  "ordinary,"  and 
"gross" — and  the  introduction  of  such  dls- 
tinctlons  Into  instructions  to  Juries  bas  been 
said  to  be  wrong  In  principle,  and  likely  to 
confuse  the  Jurors.  Qould  v.  Scbenner,  101 
Iowa,  682,  TO  N.  W.  697;  Kerns  v.  Railroad 
Co.,  04  Iowa,  121.  62  N.  W.  692. 

[I]  In  view  of  tile  verdict,  however,  this  er- 
ror might  perhaps  be  said  to  have  been  with- 
out prejudice,  were  it  not  for  the  seventh  par- 
agraph.  The  Jury  are  there  told  tbat  any 
"one  who  nndertakes  for  hire  the  treatment 
or  care  of  disuse  or  injury  is  bound  to  ex- 
ercise  the  skill,  learning  and  prudence  which 
is  ordinarily  »nployed  by  members  of  the 
profession  practicing  in  similar  localities." 
Under  the  rule  thus  stated,  even  if  defend* 
ant  told  plaintiff  that  be  was  not  a  veteri- 
nary, and  was  without  skill  or  esqwrience  In 
such  science,  and  plaintiff  with  fun  knowl- 
edge of  the  fact  requested  and  emiAoyed  him 
to  treat  the  hors^  and  he  treated  it  in  good 
faith  and  according  to  the  best  of  bis  knowl- 
edgfr  and  ability,  he  would  be  held  to  the 
same  high  standard  of  responsibility  which 
governs  the  case  of  a  professed  veterinarian 
holding  hhnself  out  to  the  world  as  possessed 
<tf  the  learning,  skill,  and  experloice  which 
characterizes  the  profession  generally.  This 
we  have  seen  is  not  the  law,  and  the  Instruc- 
tion could  not  have  been  otherwise  than  prej- 
udicial to  the  defendant  Indeed,  In  view 
of  the  record  before  us,  it  fa  not  easy  to  ac- 


count for  the  verdict  otherwise  than  upon 
the  theory  tikat  the  Jury  felt  bound  to  fol- 
low the  instruction  last  moitlfflied,  and  gave 
It  effect  in  accordance  «4th  tlie  interpreta* 
tion  we  have  here  lOaced  upon  it  To  deny 
a  new  trial  would  In  our  Judgment  work  an 
apparent  miscarriage  of  Justice. 

For  the  reaspna  stated,  the  Judgment  be- 
low will  be  reversed,  and  cause  remanded 
for  a  new  triaL 

Reversed. 


SCOTT  V.  OliBART. 
(Snpreme  Court  of  Iowa*   Nov.  16, 1912.) 

1.  Appeal  ano  Ebbob  (|  1001*)— Findingb 

SUPFOBTEO    BT    TESITUOMT  —  OONCLUSXVX- 

NESS. 

The  Supreme  Court  on  appeal  will  not  in- 
terfere with  a  fiodine  In  answer  to  a  special 
uterrogatory,  which  has  support  In  the  testi- 
mony. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8922.  89^-3931;  Dec. 
Dig.  i  1001.*)   ^  " 

2.  Evidence  (J  471*)— Expbbt  TBSTXHozfT— 
Mattes  of  Opinion  ob  Fact. 

A  witness  who  went  on  the  scene  of  a  col- 
lision and  assisted  in  pulling  an  automobile  off 
a  horse  was  competent  to  testify  that  the  ma- 
chine was  ia  gear  and  that  the  brakes  were  not 
set;  such  statements  being  statements  of  fact 
requiring  no  expert  knowledge. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  fS  2149-2186;  Dec  Dig.  {  471.*] 

3.  Evidence  (§  471*)— Facts  ob  Opinion— 
Bodily  Appeabance  and  Condition. 

A  nonexpert  witness  was  competent  to 
testify  that  plaintiff,  on  leaving  the  hospital 
after  being  struck  by  an  automobile,  had  cuts 
and  bams  on  his  face  and  had  no  use  of  bis 
head,  neck,  and  right  arm;  that  whenever  be 
tried  to  turn  his  head  he  would  hare  to  turn 
his  whole  body;  that  he  remained  In  that  con- 
dition some  seven  weeks — since  be  reaUy  de- 
scribed nothing  more  than  he  saw. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  Si  2149-2185;  Dec.  Dig.  |  471.*] 

4.  Evidence  (f  471*)— Fact  ob  Gonclcsion 
—Place  ob  Condition. 

Testimony  regarding  buggy  and  automobile 
tracks  near  the  scene  of  a  collision  was  not 
Incompetent  as  calling  for  a  conclusion  of  ths 
witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  2149-2185;  Dec.  Dig.  |  471.*] 

5.  Death  (i  68*)— Evidenob— Coiitbibdtobt 
NBauGBHcE  —  Habits  ahd  Cbakaciuis- 

tics. 

Where  there  are  no  eyewitnesses  of  a 
transaction,  testimony  as  to  the  habits  of  one 
whose  conduct  is  in  qnestion  may  be  shown  as 
bearing  upon  his  care  or  the  Want  of  it  but 
the  testimony  must  relate  to  bis  general  habits 
and  not  to  particular  instances;  the  general 
rule  being  that  good  character  or  the  reverse 
cannot  be  shown  in  a  negligence  case. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent  Dig.  %%  86,  87;  Dec.  Dig.  |  6a*l 

6.  Appeal  and  Ebbob  (1  1066*)— HABmxsa 

Ebbob— Evidence. 

In  an  action  for  damages,  etc.,  from  an 
automobile  collision  to  which  there  were  eye- 
witnesses, the  exclusion  of  evidence  of  admis- 
sions by  plaintiff's  intestate  regarding  his  con- 
duct with  reference  to  another  horse  and  vehi- 
cle in  an  instance  a  year  or  more  before  the 
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•ecfdentt  If  •Rwaoo^  mm  not  menible  er- 
ror. 

[Ed.  Note.— For  other  caiea.  lee  Appeal  and 
Error,  Ceot  Dlf.  U  4187-^098,  4207;  Dec 
Dig.  i  1066.*) 

7.  WITKISSM     (I  —  OOUFmNOT  — 

TBANSACTIOna  WITH  Dkoedknt. 

In  an  action  by  an  adminiatratrix  for  in- 
Jories  sustained  by  ner  intestate,  and  for  dam- 
ages done  to  his  property  in  an  automobile 
collision,  the  mother  of  deceased  was  not  in- 
ecmpeteat  to  testify  that  she  liad  given  him  hia 
time  and  permitted  him  to  work  for  himself, 
that  he  collected  his  own  wages,  attended  to 
his  own  business  affairs,  and  owned  property 
in  hia  own  name,  on  the  groond  that  the  testi- 
moiiy  related  to  a  personal  transaction  between 
herself  and  one  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.^D^  Ij  629,  664.  666-669,  671-682;  Dee. 

&  EVIDBNOI  ({  471*)— GonOLUSIOH  OB  FaOT 
— EUAKCIPATION  or  HlNQB. 

In  an  action  to  recover  damages  for  injn* 
ries  sustained  by  plaintifTs  intestate  and  dam- 
sgea  done  to  hia  property  as  a  result  of  an  an- 
temobile  collision,  testimony  of  hia  mother  that 
she  had  given  tiim  his  time  and  permitted  him 
to  worlE  for  himself,  that  he  collected  his  own 
wages,  attended  to  his  own  business  affairs, 
and  owned  property  in  his  own  name,  was  not 
objectionable  as  bong  a  conclusion  of  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  ai49-218S;  Dec  Dig.  |  471.*] 

8:  Pabbut  ahd  Obild  (|  7*)— Injubibb  to 

CUILD  —  ADmsaXBtLXTT    OT    BVIDIHCB  — 

Emancipation. 

Iq  an  action  to  recover  damages  for  inju- 
ries sustained  by  plaintiff's  Intestate  and  dam- 
ages done  to  bis  property  aa  the  result  of  an 
automobile  collisioo,  evidence  that  his  mother 
had  given  him  his  time,  permitted  him  to  work 
for  himself,  that  he  collected  hia  own  wages, 
attended  to  bis  own  bnsliieBB  affairs,  and  own- 
ed property  in  hia  own  name,  was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Parent  and 
Child,  Gent  Dig.  H  72,  80^;  Dec  Dig.  1 
7.*] 

10.  Highways  (i  184*)-~Aonoir  iqb  Iirjir- 

BIES— iNBTBUOnOKB— WBBD. 

In  an  action  for  injuries  from  being 
■truck  by  an  automobile,  an  instruction  that 
one  "operating  an  automobile  at  an  average 
speed  of  more  than  20  miles  per  hour  la  prima 
facie  guilty  of  negligence,"  following  tbe  word- 
ing of  Oode  Supp.  1907.  |  1671b,  waa  not  ei^ 
ror,  although  the  language  is  obscure. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  471-474;  Dec  Dig.  f  184.*] 

11.  HioHWATS  <|  172*)— U8B— Cam  Bkquib- 

KD~-ACT0U0BILE8. 

The  driver  of  an  automobile  on  a  country 
road  is  bound  to  know  that  people  are  like^ 
to  be  traveling  on  it  at  all  seasons  and  at  aU 
ttmea  of  the  day  and  night,  and  has  no  right 
to  expect  a  free  and  unobstructed  road. 

[Ed.  Note.— For  other  cases,  see  Hiehways, 
Cent.  Dig.  H  459,  460;  Dec  Dig.  f  172.*] 

12.  Apfkal  and  Ebbob  (j  216*)— Necessitt 
OF  Objection— Adhission  of  Evidence. 

In  an  action  to  recover  for  injuries  sus- 
tained by  plaintUTa  intestate  and  damages  to 
hia  property  from  an  automobile  collision, 
where  there  was  no  showing  that  plaintiff's 
father  was  dead  at  the  time,  error,  if  any,  in 
an  inatmction  that,  decedent  being  a  minor  at 
the  time  of  the  injury,  his  administratrix  could 
not  recover  anything  for  loss  of  his  earnings 
which  during  that  time  belonged  to  his  parents, 
OBlesa  he  had  been  ^ven  hu  time  before  the 
accident,  was  eared  oy  failure  to  object  that 


the  mother         Bot  tlw  propn  parsMi  to 

emancipate  him. 

[Ed.  Note^Fftr  other  cases,  seo  Appeal  and 
Error,  Cent  Dig.  H  1800-m4;  Dec  Dig.  | 

13.  AFPBAL  and  SlBBOB  (|  030*)— Rbtixw- 

Pbbsuuption  —  Following  InBTBucnoNs. 
In  an  action  for  injuries  sustained  by 

E lain  tiff's  intestate  and  for  damages  to  hia 
orse  and  buggy  from  an  automobile  collision, 
where  there  waa  no  testimony  as  to  any  injury 
to  tbe  harness  or  as  to  its  value,  it  will  be  pre- 
sumed that  the  jury  followed  an  instruction 
authorixing  recovery  for  damages  to  the  har- 
ness only  In  the  event  that  such  damages  were 
shown  by  the  teatlmony,  and  made  no  allow- 
ance for  damages  to  the  harness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  876&-^l;  Dec  Dig.  { 
080.*] 

14.  Appeal  and  Ebbob  (|  1171* )— Re  view— 
HABioxaa  Ebbob— Ajiount  or  Recovebt. 

Where  the  verdict  for  plaintiff  in  an  ac- 
tion for  Injnries  aostalned,  and  for  damages  to 
hia  horse  and  buggy  from  an  automobile  colli- 
sion, was  small  in  view  of  the  injuries  sustaln- 
tained,  an  allowance  for  damages  to  the  har- 
ness, small  in  any  event,  would  not  call  for  a 
reverssL  even  though  the  jury  disregarded  the 
instruction  to  allow  no  damages  therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,^Cent  Dig.  U  4S46-4664;   Dec  Dig.  f 

Appeal  from  District  Court,  Johnson  Ooonr 
ty;  B.  P.  Howell,  Judge. 

Action  to  recover  damages  for  Injarles 
Bostained  by  plalntUTs  Intestats^  and  dam- 
ages done  to  hia  property  as  a  result  of  an 
automobile  collision.  Defendant  filed  a  gen- 
eral denial,  and  upon  the  Issnes  iofned  the 
cause  was  tried  to  a  Jury,  resulting  in  a  ver- 
dict for  plalntur  in  the  sum  ot  fS60,  opon 
which  Judgment  was  rendered,  and  defend- 
ant appeals.  Affirmed. 

Wade,  Duteher  &  DbtIs,  of  Iowa  City,  for 
appellant  EUwln  B.  Wilson  and  Ranck  & 
Bradley,  all  of  Iowa  City,  for  appellee 

DBBBIEB,  J.  This  action  was  brought 
by  Clyde  Soott,  a  minor,  during  bis  lifetime 
in  the  name  of  Oeorge  Scott,  his  next  fri«DuL 
During  its  pendency,  but  before  trial,  Clyde 
Scott  died,  and  plalntUf,  Blanche  Scott,  tbe 
administratrix  of  lils  estate,  was  substituted 
as  plalntifr.  It  is  not  claimed  that  Clyde 
Scott  died  as  a  result  of  bis  Injuries;  but 
it  la  averred  that  he  suffered  personal  In- 
juries, was  at  e^ense  for  medical  treatment, 
that  he  lost  time,  and  tbat  his  horse  was 
killed  and  his  buggy  and  harness  injured. 
In  speaking  of  the  plaintiCt,  we  shall,  unless 
otherwise  stated,  refer  to  Clyde  Scott. 

It  is  averred  in  the  petition  that  plalntUF, 
while  driving  a  single  horse  hitched  to  a 
top  buggy  along  a  public  highway  In  John- 
son county,  Iowa,  known  as  the  lower  Mus' 
catino  road,  traveling  in  a  southeasterly  di- 
rection, met  the  defendant,  who  was  coming 
from  an  opposite  direction  In  a  large  high- 
powered  automobile  at  an  excessive,  unlaw- 
ful, and  unreasonable  rate  of  speed,  with 
the  li^ts  of  his  car  In  an  Imperfect  condl- 
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tton,  ana  UMt  b*  VkHeoOuat)  redde«ay  and 
carelessly  and  wltliODt  looking  to  see  If 
tbere  was  any  one  in  tbe  road,  and  witb* 
out  using  any  care  or  caution,  droTe  his 
autonioblle  directly  Into  j^lntUTa  borse  and 
veblcle,  killing  tlie  borse,  Injuring  the  boggy 
and  harness,  and  throwing  him  (plaintiff) 
to  the  ground,  seriously  injuring  him.  Be 
further  pleaded  that  defendant  did  not  turn 
out  or  glre  him  any  part  of  the  highway, 
and  that  he  might  have  avoided  plaintiff 
had  he  been  so  minded;  but  on  account  of 
not  paying  attention  to  where  he  was  going, 
the  defective  condition  of  his  lights,  and  the 
high  rate  of  speed,  the  collision  occurred. 
Plaintiff  introduced  testimony  in  support  of 
all  of  these  Issuer  and  It  is  not  serlonaly 
contended  that  the  verdict  la  without  sup- 
port. The  points  relied  upon  for  reversal 
have  reference  to  rulings  made  on  the  ad- 
mission and  rejection  of  testimony,  to  the 
Instructions  given,  and  to  the  proposition 
that  deceased  was,  as  a  mattw  of  law,  guilty 
of  contributory  negligence. 

[1]  2.  Without  setting  forth  the  testimony, 
it  is  sufficient  to  say  that  the  question  of 
contributory  negligence  was  for  a  Jury.  For 
defendant  It  is  contended  that  deceased  was 
asleep  at  the  time  of  the  collision,  but  the 
Jury  In  answer  to  a  special  Interrogatory 
found  this  was  not  true,  and,  as  this  finding 
has  support  In  the  testimony,  we  should  not 
interfere. 

[2]  8..  ▲  witness  for  the  plaintiff ,  who  went 
to  the  scene  of  the  collision,  and  who  assisted 
in  pulling  the  automobile  off  the  horse,  was 
permitted  to  testify,  over  objections,  that  he 
was  incompet^t,  and  that  the  Inqnliy  called 
for  an  opinion  and  not  a  fact,  that  the  ma- 
chine was  in  gear,  and  that  the  brakes  were 
not  set  Surely  these  statements  were  of 
facts,  and  no  expert  knowledge  was  required 
to  determine  the  matter. 

[S]  The  following  ^tract  from  tlie  record 
preeente  the  next  ruling  complained  of:  "Q. 
What  condition  was  he  In  when  he  came  out 
of  the  hoqdtal?  Describe  to  the  Jury  from 
what  you  saw  what  condition  he  was  In. 
A.  Well,  he  had  cute  and  bums  on  his  face; 
he  bad  no  use  of  his  head  and  ne<^  and  the 
tight  arm.  (Defendant  moves  to  strike  out 
the  statement  that  be  liad  no  use  of  bia  bead 
and  neck  and  right  arm  as  a  stetemmt  of 
the  oonciuslon  of  witnen  and  InoMnpetent; 
tbe  witness  is  not  competent  to  tMUfy  on 
tliat  subject  Overruled;  ezoeptlon  saved.) 
Q.  Now,  explain  to  tbe  Jury.  Describe  what 
yon  mean  by  not  baving  use  of  his  bead, 
neck,  arm,  and  sbonlders.  A.  Whenever  be 
went  to  torn  bla  bead  like  any  person  would, 
he  would  have  to  torn  his  whole  body;  be 
bad  no  use  of  bis  itBek,  or  couldn't  turn  his 
head  like  any  one  else.  (Defendant  moves 
to  strike  ont  the  answer  for  tbe  same  rea- 
son—stetonent  of  a  eondualon  as  to  what 
be  could  do  or  could  not  do.  Overrruled  as 
to  the  «4tole  answer  It  the  motion  includes 


the  wbtfle;  flxoaptlni  stTSd.)  Q.  How  long 
did  be  remain  in  tbe  eimditlon  that  yon 
have  described?  (Same  objection  for  tbe 
same  reasons  and  asking  tm  tbe  optolon  of 
the  witness.  Overruled;  uc^tton  saved.) 
A.  Why,  he  remained  that  way  some  seven 
weeks  like  that  whm  he  got  so  be  ootild  do 
Uttle  things  around.**  Tbe  witness  giving 
this  testimony  was  not  an  expert;  but  we 
think  bia  testimony  was  oompetrat^  for  be 
really  described  nothing  more  than  he  saw. 
That  such  testimony  Is  competent,  see  Beln- 
Int^ns  V.  Association,  110  Iowa,  S64,  89  N. 
W.  1113;  Stone  v.  Moore,  88  Iowa,  186,  49 
N.  W.  76:  EoBtele^  v.  Scherhart,  99  Iowa, 
120,  68  N.  W.  691;  Bailey  v.  GentervlUe,  106 
Iowa,  20,  78  N.  W.  831;  Stete  T.  Shelton, 
64  Iowa,  833,  20  N.  W.  459. 

[4]  Testimony  regarding  buggy  and  anto- 
mobile  tracks  near  the  scene  of  the  accident 
was  objected  to  as  calling  for  tbe  coQClnsIon 
of  the  witness.  Manifestly  these  objections 
are  nnteoable. 

[i]  A  witness  was  asked  if  be  knew  of  the 
babite  of  the  deceased  as  to  bis  sleeping 
while  drlvlDg  upon  the  public  highway,  and 
another  as  to  certeln  stetemente  made  by 
Clyde  Scott  during  hla  lifetime  in  which  he 
steted  that  he  was  In  the  habit  of  going  to 
sleep  while  driving  on  the  highway.  All  this 
testimony  was  excluded,  and  of  this  com- 
plaint Is  mada  In  this  connection  it  should 
be  steted  that  defendant  claimed  Scott  was 
asleep  at  the  time  of  the  collision.  Where 
there  are  no  eyewitnesses  of  a  transaction, 
it  has  been  held  that  testimony  as  to  the 
babite  of  one  whose  conduct  Is  In  question 
may  be  shown  as  bearing  upon  his  care  or 
tbe  want  of  It  Frederlckson  v.  Railroad  Co., 
135  N.  W.  13.  Bee,  also,  Dalton  v.  Railroad 
Co.,  114  Iowa,  259,  86  N.  W.  272;  Gray  v. 
Railroad  Co.,  143  Iowa,  268,  121  N.  W.  1097; 
Hall  V.  Rankin,  87  Iowa,  261,  54  N.  W.  217; 
Stone  V.  Hawkeye  Ins.  Co.,  68  Iowa,  737,  28 
N.  W.  47,  56  Am.  Rep.  870.  But  tbe  testi- 
mony must  relate  to  his  general  babite  and 
not  to  particular  Instences.  The  general  rule 
In  civil  cases  Is  that  good  character  or  tbe 
reverse  cannot  be  shown  in  ne«llgenoe  casesL 
Wlgmore  on  Evidence^  H  9it  and  caaes 
dted. 

[I]  In  tbe  instant  cases  tbere  wwe  ^re- 
wltnesses  of  tbe  transaction,  and  ded^endant 
was  permitted  to  introduce  cortaln  admis- 
sions said  to  have  been  made  by  ^afntUTs 
intestete  regarding  the  transaction.  Under 
tbe  rules  previously  announced  by  ns,  there 
was  no  error  in  the  rulings,  and  ia  any 
event  no  prejudice.  Answers  to  tbe  qnea- 
tlons  necessarily  would  have  involved  Scott's 
conduct  with  reference  to  another  hom  and 
vehide,  and  in  one  instance  at  a  time  a  year 
or  more  prior  to  tbe  accident.  Tbe  testi- 
mony, even  if  admissible^  was  so  Inoonse- 
quentlal  In  character  that  we  would  not  be 
Justified  in  reTei:^ng  the  case.  Under  the 
testimony,  the  Jnry  might  vwr  have 
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found  for  plaintiff,  altboi^  be  wu  asleep 
at  tbe  time  of  the  collision. 

[7-1]  Mrs.  Kate  Scott,  Clyde's  mother,  was 
called  as  a  witness  and  permitted  to  testify, 
over  objection,  that  deceased  was  her  son, 
and  that  she  bad  given  him  his  time  and 
permitted  him  to  work  tta  himself;  that  he 
collected  his  own  wagee,  attended  to  his  own 
bnslneM  affairs,  and  owned  property  in  his 
own  name.  The  only  spedflc  objection  was 
that  the  qoestioas  eliciting  this  information 
called  for  a  personal  transactton  with  one 
deceased ;  that  the  witness  was  Incompetent; 
and  that  tbe  statement  would  be  a  oondnslon 
of  the  witness.  There  was  also  a  general 
objection  tbat  tbe  testimony  was  Incompe* 
tent  None  of  these  objecttona  were  tenable^ 
Thla  testimony  will  be  considered  again  whui 
dealing  with  the  Instmctlons. 

It  should  also  be  stated  that  the  son, 
Clyde,  was  married  on  NoT«nber  18,  1910, 
which  was  something  like  three  mcratlui  after 
the  accident  These  are  all  the  rulings  on 
the  testimony  whidi  need  be  ocmsidered. 

[II, It]  4.  The  trial  oonrt  gave  tbe  follow- 
ing instmctiona:  "Yon  are  Instmcted  tbat 
it  Is  the  law  of  this  state  that  no  person 
aball  operate  an  automobile  on  a  public  hlgb- 
way  at  a  rate  of  speed  greater  tiian  la  rea- 
sonable and  proper,  having  regard  to  the 
traffic  and  use  <tf  the  highway,  or  so  as  to 
endanger  tbe  life  or  Umb  ot  any  person^  and 
not  at  a  greater  average  rate  than  20  miles 
per  boar.  You  are  instmcted  tbat  the  stat- 
ute expressly  aatlu>ii»d  the  use  of  automo- 
biles on  the  highway  and  confers  on  the  op- 
erators of  sudb  vehicles  the  same  rights  In 
the  road  as  are  accorded  to  the  drivers  of 
other  vehicles,  and  you  are  instructed  that 
If  the  defendant  operated  his  automobile 
with  such  care  as  an  ordinarily  cautloua  and 
prudent  man  would  use  under  like  circum- 
stances, having  a  regard  for  the  use  of  the 
road  at  the  time  by  others  (he  being  bound 
to  know  that  people  were  likely  to  be  travel- 
ing upon  the  same),  and  using  reasonable 
and  ordinary  care  under  all  of  the  circum- 
stances, there  can  be  no  recovery,  and  you 
are  Instructed  that,  while  a  party  operating 
an  automobile  at  an  average  speed  of  more 
than  20  miles  per  hour  Is  prima  fade  guilty 
of  negligence,  yet  this  may  be  overcome  by 
evidence  or  tbe'facts  and  circumstances  sur- 
rounding tbe  case  as  stated  above.  All  that 
is  required  Is  that  he  should  use  such  care 
as  an  ordinarily  cautious  and  prudrait  person 
would  use  under  like  circumstances,  having 
a  regard  for  the  use  of  the  road  at  the  time 
by  others,  and,  if  he  did  so,  he  would  not  be 
guilty  of  negligence."  This  is  complained  of 
because  of  the  use  of  the  phrase  "operating 
an  automobile  at  an  average  speed  of  more 
than  20  miles  per  hour  Is  prima  facie  guilty 
of  n^Ilgence."  The  words  In  parenthesis 
are  also  complained  of.  The  instruction,  In 
BO  far  as  It  relates  to  speed,  was  In  the  lan- 
iTuage  of  tbe  atatuta   Code  Supp.  i  1571h. 


And  we  see  no  error  In  repeating  that  lan- 
guage although  it  may  be  a  ilttie  obacura 
D^endant  admitted,  wbUe  tm  tbe  stand,  tbat 
he  was  running  his  antomoblle  at  the  time  ot 
the  accident  at  the  rate  of  80  miles  per  hour, 
and  he  also  admitted  that  fact  to  others. 
Of  course  it  may  be  difficult  to  determine 
whether  or  no  one  la  operating  an  automobile 
at  an  average  speed  ol  more  than  20  mtlea 
per  hour,  without  knowing  the  distance  trav- 
eled, and  the  time  occnided,  but  that  la  no 
reason  for  withholding  a  statement  of  tbe 
law  as  written.  It  would  seem  that  a  "Jok- 
er** was  Introduced  Into  this  section  cX  the 
statute^  and  that  It  might  be  well  for  tiie 
LeglBlatnre  to  remedy  tbe  matter.  If  the 
Jury  riionld  bare  thought  tbe  court  Intended 
to  charge  that  a  rate  of  speed  of  more  than 
20  miles  an  hour  waa  prima  fade  evidence 
of  negligence,  sttU  we  would  not  be  disposed 
to  reverse  tbe  Judgment,  for,  under  the  dr- 
cnmstancea  disdosed  by  ttiia  record^  we 
should  say  that  such  a  rate  of  speed  waa 
prima  fade  evidence  of  negligence.  But  this 
Is  not  what  the  Instruction  said. 

As  to  the  part  of  the  instruction  In  paren- 
thesis, we  think  the  Instruction  correct,  and 
here  copy  from  a  case  In  Wisconsin  the 
following:  "The  driver  of  every  automobile 
on  a  country  road  knows  that  Ure  atodc 
roam  about  tbe  roads  unattended;  that  trav- 
elers on  foot,  on  horseback,  and  In  various 
kinds  of  vehicles  are  found  u^g  the  high- 
frays  at  all  seasons  of  the  y^r  and  all 
times  of  the  day  and  night;  such  a  driver 
has  no  right  to  expect,  and  does  not  ex- 
pect, a  free  and  unobstructed  driveway 
over  a  well-defined  track,  as  does  the  en- 
gineer of  a  locomotive,  or  even  the  motor- 
man  of  an  electric  car.  The  automobile 
has  created  a  new  peril  In  the  use  of  our 
public  highways — a  peril  that  unfortunate* 
ly  has  been  greatly  enhanced  by  tbe  reck- 
lessness of  the  operators  who  propel  the 
machines  with  the  speed  of  railway  trains 
along  crowded  thoroughfares.  Some  rule, 
consummate  with  the  public  safety  and  not 
unduly  harsh  or  restrictive  upon  the  users  of 
motor  cars,  must  be  evolved  to  meet  a  situ- 
ation which  has  recently  arteen."  Lauson  v. 
Fond  du  lAC,  141  Wis.  67,  123  N.  W.  628,  13S 
Am.  St.  Bep.  30.  This,  it  seems  to  us.  Is 
a  sound  principle  of  law,  and  we  here  adopt 
It  as  a  proper  rule  for  this  state. 

[12]  6.  Instruction  No.  12  reads  as  fol- 
lows: "It  being  admitted  that  the  deceased, 
Clyde  Scott,  was  but  19  years  of  age  at  the 
time  of  the  claimed  Injury,  you  are  instruct- 
ed that,  if  you  have  found  tbat  plaintiff  Is 
enUUed  to  recover  in  this  action,  she  would 
not  be  enUtied  to  anything  for  loss  of  earn- 
ings from  the  time  of  the  acddent  or  Injury, 
If  any,  until  the  date  of  his  marriage,  for 
during  that  time  his  earnings  in  law  be- 
longed to  his  parents,  unless  tbe  plaintiff 
has  shown  you  that,  prior  to  the  time  of  the 
claimed  injury,  deceased  bad  been  given  bis 
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time  by  his  parenta— that  Is,  he  had  been  al- 
lowed to  work  and  collect  bis  wages  and 
keep  them  for  his  own  use  without  account- 
ing to  his  parents  for  the  same."  This  in- 
struction is  challenged  because  there  was  no 
testimony  as  to  emancipation.  This  is  bot- 
tomed upon  the  thought  that  there  was  no 
showing  that  his  father  was  dead;  hence  the 
mother's  testimony  hitherto  recited  was  not 
sufficient  to  show  emancipation.  There  was 
testimony  from  Clyde's  brother  that  he 
(Clyde)  had  been  llTing  In  his  family  attend- 
ing to  his  own  business  and  drawing  bis  own 
wages;  and.  while  there  was  no  testimony 
that  his  father  was  dead,  tills  is  the  fair 
Import  of  the  evidence.  But  if  this  were 
not  true,  no  snch  objection  was  made  to  the 
mother's  testimony,  and  the  fair  inference 
from  the  objection  made  to  her  testimony  is 
that  she  was  the  proper  person  to  emanci- 
pate her  son.  Had  the  objection  been  made 
that  she  was  not  the  proper  person  to  eman- 
cipate him,  the  matter  might  easily  hare 
been  cured.  As  this  was  not  the  objection, 
the  defect  was  cured.  Kublc  t.  Zemke,  105 
Iowa,  271,  74  N.  W.  748,  sustains  the  action 
of  the  trial  court 

(131  The  trial  court  told  the  jury  that  It 
might  allow  for  damages  to  the  buggy  and 
harness  if  it  found  that  any  such  damages 
were  shown,  and  it  is  now  said  that  there 
was  no  testimony  whatever  that  there  was 
any  such  damage,  and  that  there  was  no 
direct  testimony  as  to  the  amount  of  such 
damage.  This  is  a  mistake.  There  was  suf- 
ficient testimony  to  take  the  matter  to  the 
jury  upon  the  question  of  damage  to  the 
buggy.  There  was  no  testimony  as  to  any 
injury  to  the  harness,  or  as  to  the  value 
thereof,  and  It  would  have  been  better  had 
the  court  made  no  reference  thereto.  But 
the  instruction  authorized  recovery  for  dam- 
ages to  the  harness  only  in  the  event  such 
damages  were  shown  by  the  testimony.  We 
must  presume  that  the  jury  followed  the  In- 
structions, and  that  it  made  no  allowance 
for  damages  to  the  harness.  There  is  no 
reason  for  supposing  that  the  jury  allowed 
anything  for  harness  damage.  The  harness 
was  not  described,  nor  was  there  any  tes- 
timony as  to  the  value  thereof  at  any  time, 
or  as  to  damages  done.  Upon  such  a  record 
we  should  not  reverse  because  of  the  instruc- 
tion given  by  the  court  as  to  this  matter.  In 
support  of  these  views  see  Trapnell  v.  City, 
76  Iowa,  747,  39  N.  W.  884:  Parks  v.  Town 
of  Laurens,  133  N.  W.  1054. 

[14]  If  the  jury  disregarded  the  instruc- 
tions of  the  court,  the  allowance  for  damages 
to  the  harness  must  have  been  small  in  any 
event,  and  such  allowance  would  not  call 
for  a  reversal.  The  verdict  was  small  in 
view  of  the  injuries  sustained,  and  su<^ 
errors  as  appear  in  the  record  are  not  suffi- 
cient to  call  for  a  reversal. 

No  prejudicial  error  appears,  and  the 
judgment  will  be,  and  It  Is,  affirmed. 


JOHNSON  T.  CORN  FB0DUCT9  BEFIN- 
IMO  00. 

(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

1.  Mastkb  and  Sebtant  (i  276*)— PsoxnuTB ' 
Cadsb  or  I NJUBT— Evidence. 

Evidence  in  an  employe's  injuir  action 
must  convince  an  ordinarily  reasonable  person 
that  the  injury  resulted  proximately  trma  tbe 
cause  alleged,  and  most  not  show  another  in- 
consistent cause  to  bave  been  the  equally  prob- 
able cause  of  the  injury,  tbough,  if  one  probable 
cause  is  shown,  it  may  be  presumed  that  it  was 
the  operative  cause,  In  lUisence  of  evidence 
showing  another  cause. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  960-802,  9S4,  959-.  970, 
976;  Dec  Dig.  |  276.*] 

2.  Mabtxb  and  Sebvant  (|  286*)— Injttbieb 
— JuBT  QuxsTioN— Cause  of  Accident. 

Evidence  in  an  employe's  acdoo  for  person- 
al injuries  by  something  tailing  upon  him  while 
working  In  an  excavation  held  to  make  it  a 
jury  question  whether  the  injury  was  caused  by 
sand  and  dirt  falling  apon  plaiiitiS  from  a  pi- 
laster near  which  he  was  excavating. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1002,  10(%  1007,  1016, 
1036, 1043,  1068;  Dec.  Dig.  |  28K*] 

3.  Mabteb  and  Sebvant  (|  286*) — Injubiks 
— JuBT  Question — SAn  Puce  to  Wobe. 

Evidence  in  an  employe's  action  for  person- 
al Injury  by  sand  and  dirt  failing  upon  him 
while  excavating  held  to  make  it  a  jtuy  quea- 
tion  whether  defendant  was  negligent  in  failing 
to  furnish  a  safe  place  to  work,  or  gnarding 
against  any  dangerous  condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  1001,  1006,  1010-1050; 
Dec.  Dig.  f  2SS.*] 

4.  Mastbb  and  Sebvant  (|  217*)— Assuheu 

Bisk. 

If  an  employ^  did  not  know  of  any  danger 
to  be  anticipated  from  a  pillar  near  which  he 
was  excavating,  and  hia  work  did  not  apparent- 
ly undermine  the  pillar,  he  could  assume  that 
it  was  safe  to  work  near  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  674-000;  Dee.  Dig.  | 
217.*] 

6.  TBIAL    (I  296*) — iNSTBUOnONB — ^ISSOES— 

Cube  bt  Otheb  Instbuotiohs. 

In  an  employe's  action  for  injuries  by  ma- 
terial falling  upon  bim  while  excavating,  the 
pleadings  were  copied  in  tbe  instnictioas  and 
showed  five  grounds  of  alleged  nesligence,  to 
wit  that  the  pillar  near  which  plaintiff  was 
working  was  not  supported,  in  failing  to  make 
use  of  another  device  for  the  purpose  for  which 
the  pillar  was  left  in  failing  to  warn  of  tbe 
danger  in  the  worii.  In  failing  to  light  the  pit, 
and  in  not  providing  a  safe  plape  of  work.  The 
instructions  stated  that  to  recover,  It  must  ap- 
pear that  the  falling  of  the  pillar  upon  plain- 
tiff was  due  to  defendant's  negligence,  and  also 
instructed  that  to  warrant  recovery,  it  must 
appear  that  defendant  was  negligent  snlMtan- 
tially  as  claimed,  that  its  negligence  caosed  the 
injury,  that  plaintiff  was  free  from  fault  con- 
tributing thereto,  and  tbe  amount  of  damages, 
and  another  instruction  diarged  that  the  ques- 
tion of  defendmt^s  negligence  for  tlie  jury's 
consideration  was  whetber  plaintUTs  place  of 
work  was  unsafe,  and,  if  the  jury  found  it 
was  safe,  they  shoold  find  for  defendant  but 
if  it  was  found  unsafe,  they  should  decide 
whether  defendant  should  have  known  thereof 
and  have  warned  plaintiff.  Eeld,  that  defend- 
ant was  not  prejudiced  by  copying  the  plead- 
ings into  the  inBtruetloiis;  the  grounds  w  neg- 


*For  oUtar  eases  sm  same  to^  and  SMtlon  KUHBBR  la  Deo.  Dig.  *  Am,  Dig.  KV'No,  Bwlas  A  Bsp'r  Initoxea 


Digilized  by 


Google 


imn) 


JOHNSON  T.  OOBN  FBODUOTS  BEBlNINa  00. 


617 


Hsence  therein  itMid  knlBt  tMm  dlibtnatod  bf 

the  instroetfona. 

[Ed.  Note.— For  other  cases,  see  TrUl,  Cent 
D^.^jK  706-718,  71B,  716,  718;  Dec  Dig.  | 

6.  Apful  and  Ebsob  ({  1064*)  —  Habut.ehb 

£bRO»— iNSTBUCnONS. 

While  an  Instruction  In  an  employe's  in- 
jioj  action  that  the  negligence  of  duendant 
CNporatiion's  officers  or  agents  was  that  of  the 
corporation,  and  that  as  its  foreman  In  charge 
of  plain  tiff's  work  was  an  officer,  his  n^Ugence 
was  imputable  to  it.  waa  not  accurate  in  de- 
scribing the  foreman  as  an  officer,  or  in  saying 
that  any  negligence  by  him  was  imputable  to 
defendant  where  it  waa  not  shown  that  he  waa 
a  vice  principal,  the  error  was  not  prejudicial 
where  the  acta  of  the  foreman  Involred  were 
ia  proTidiiis  a  safe  pla^  of  work,  or  in  not 
dnnf  wardng,  which  dotiea  the  mastnr  was 
bound  to  perform. 

[Ed.  Note.— For  other  cues,  see  Appeal  and 
Error,  Cent  Dig.  H  400^  ISSt-mii  Dec 
Dig.  i  1064.*] 

Ai^wal  from  Dlatrlct  Oomt,  Scott  Oonntr; 
h.  J.  Boraii,  Judge. 

Action  for  damageB'  nnilted  In  Judgment 
against  dsfiendan^  from  which  it  appeals. 
Affirmed. 

Lane  ft  Waterman,  of  Davenport,  for  ap- 
pellant Walter  B.  Peterson  and  Bollinger 
t  Block,  all  of  Davenport,  tox  aiveUee. 

LADD,  J.  X.  The  defendant  is  a  manufac- 
turer of  edible  products  from  com,  and  plain- 
tiff was  In  its  employment  as  a  common  la- 
borer. Prior  thereto  he  had  worked  in  car 
oonstmctlon  and  repair  shops,  and  at  ex- 
caratlQg  for  and  laying  sewers  and  tUe.  He 
had  been  working  for  defendant  In  the 
"ronstaboot  gang,"  of  which  one  Lane  was 
fbieman,  for  some  time,  when  required  by 
the  foreman  to  go  to  the  blacksmith  shop. 
This  sbop  was  about  18  feet  square  with  a 
wooden  floor  about  8  feet  above  a  granitoid 
floor  6  Inches  thick.  The  defendant,  for 
some  purpose  in  relation  to  the  foundation, 
bad  caused  a  pit  to  be  excavated  beneath 
this  shop  ahont  11  feet  deep,  measuring  from 
the  wooden  floor,  and  therein  a  pillar  of  dirt 
or.  sand  covered  witlh  granitoid  had  been 
left  as  a  sort  of  platform  onto  which  the 
dirt  from  the  bottom  could  be  thrown,  and 
then  taken  by  a  man  on;  top  of  the  pillar, 
and  thrown  through  a  hole  In  the  wood  floor 
about  two  feet  square.  The  excavation  is 
more  particularly  described  by  plaintiff,  and, 
as  the  right  to  recover  at  all  Is  challenged, 
Us  testimony  with  reQ>ect  thereto  and  of 
how  the  Injury  waa  ree^ved  may  be  aet  out 
somewhat  fully. 

"The  excavation  had  been  there  before 
that  day  about  a  week.  I  did  not  have  any- 
thing to  do  with  the  excavating  or  the  dig- 
ging of  this  trench  or  hole,  l^ere  was  a 
apace  cut  off  of  the  outside  wall  In  the 
oel^borhood  of  3H  l^ct  wide,  running  back 
8  feet,  and  then  north  S  feet  to  the  main 
wall  of  the  ateephoosa  Then  take  it  over 
In  tbla  side,  we  will  aay  4  feet,  and  there 


waa  another  cut-off  made.  It  ran  to  the 
bottom  and  then  this  strip  here  in  the  main 
wall  of  the  steephouse  was  to  be  dug  out 
so  as  to  allow  the  masons  to  work  on  the 
floor  of  this  cement  foundation,  and  tills 
q>aoe  In  here,  along  next  the  main  founda- 
tion, was  to  be  opraed  in  order  to  give  the 
masons  a  chance  to  lower  the  main  founda- 
tion to  the  bottom  of  this  pillar.  And  th^ 
left  a  pillar  In  the  neighborhood  of  8^  or 
4  feet  square  at  the  top  that  went  to  the 
bottom,  standing  there  unprotected.  It  was 
about  the  same  slxe  at  the  bottom  as  at  the 
top.  A  little  bit  wider  at  the  bottom,  prolv 
ably  a  few  Inches.  On  the  top  of  this  pillar 
it  waa  granitoid  about  6  inches  through. 
That  granitoid  covered  pretty  nearly  the 
aitlre  top.  Therto  was  a  three-cornered 
point  rl^t  across  the  corner  from  the  square 
that  was  uniwotected  with  granitoid.  The 
granitoid  had  been  taken  off  It  The  DlUar 
was  left  for  the  purpose  of  throwing  the  ma- 
terial out  of  this  excavation  on  top  to  enable 
the  men  to  get  through  the  floor  to  get  It 
outside  where  It  could  he  disposed  of.  On 
the  day  I  was  hurt  before  I  went  Into  this 
excavation  I  had  been  cleaning  up  Inside  of 
the  building.  I  had  nothing  to  do  with  ex- 
cavating or  dteglng  in  the  hole  before  that 
day.  I  had  never  been  In  that  hole.  I  had 
never  seen  It  before.  •  •  •  Mr.  Lane 
came  to  me  In  the  afternoon  around  about 
4  o'clock,  and  he  was  pretty  wdl  cleaned  up 
on  the  Inside,  and  he  asked  me  to  go  with 
him  to  the  blacksmith  shop,  and  we  went 
there,  and  he  put  me  down  on  top  of  this 
granitoid  to  help  the  otber  f^low  to  ttirow 
op  the  dirt,  because  being  so  low  that  a  man 
couldn't  shovel  only  a  few  shovels  until  he 
would  have  to  crawl  out  of  It  I  got  Into 
the  hole  by  going  over  to  this  comer  where 
the  trapdoor  Is,  and  getting  down  on  this 
granitoid  and  crawl  through  underneath.  I 
crawled  as  far  as  the  hole  In  the  wooden 
floor.  At  this  time  there  was  a  man  down 
In  the  hole  when  I  crawled  in.  He  was 
shoveling  dirt  up  onto  this  pier.  At  that 
time  I  was  staying  back  to  one  side  of  tbe 
place,  and  there  was  another  man  shovdii^ 
I  was  waiting  until  he  got  tired  and  came 
up,  80  as  to  make  a  change.  I  threw  dirt 
through  this  little  hole.  They  had  one  ex- 
tension light  with  two  lights  on  is  all  they 
had.  That  was  hanging  over  the  rafters, 
over  to  one  side  of  the  ncavatlon.  Tbe 
lights  were  not  directly  over  the  bol&  They 
were  just  to  one  side  To  a  certain  extent 
they  were  thrown  in,  but  not  aofflclent  force 
In  them  to  give  a  person  a  clear  si^t  it 
.was  JncA  light  enough  ao  you  could  see  to 
work,  and  that  waa  all.  There  were  two 
lights  on  one  extension.  I  should  Judge  the 
lights  were  probably  16  candle  power.  They 
had  glossed  over  with  dirt  You  conid  hard- 
ly see  through  them.  •  •  *  When  I 
went  to  the  hole,  I  did  not  know  what  the 
I^Iar  and  walls  were  mate  of.   I  was  on 
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top  of  tbe  pUlar  about  half  an  hoar.  I  went 
down  in  the  hole  because  I  waff  required  b; 
the  foreman  Mr.  Lane.  •  •  •  The  other 
man  that  was  down  there  came  np.  Z  took 
bis  place.  I  did  not  take  my  shov^  There 
were  Bhovels  already  In  the  pit  When  I 
got  down  there,  it  was  betwixt  and  between 
dark  and  light  In  the  hole.  It  was  light 
enough  to  work,  but  not  to  see  what  kind  of 
material.  I  could  not  see  what  kind  this 
material  was  when  I  got  down.  I  was  hurt 
as  near  as  I  can  Judge  about  16  or  20  min- 
utes after  I  got  down.  After  I  got  down,  I 
went  ahead  as  I  was  directed.  There  was  a 
little  piece  of  dirt  laying  In  the  main  wall 
of  the  steephouse  that  was  to  be  removed. 
It  was  in  the  neighborhood — ^we  will  say  It 
was  16  Inches  wld^  a  strip  remaining  of  the 
pier  that  goes  to  the  bottom,  to  give  the 
room  for  the  masons  to  work  under  this 
main  wall.  It  was  an  addition  to  the  pillar. 
It  was  not  a  part  of  the  pillar.  It  was  fasti 
ened  on  to  the  pUlar  on  one  Bld&  It  was 
cleared  out  so  as  to  give  the  masons  a  chance 
to  work  on  the  main  foundation,  the  main 
walL  We  had  ulready  removed  that  I 
started  to  remove  that  little  piece  that  was 
along  this  main  wall.  It  was  attached  on 
np  against  the  main  wall  of  the  steephouse. 
It  was  an  addition  to  the  pillar,  bat  then  It 
was  at  the  bottom.  J  did  not  at  any  time 
dig  any  dirt  in  under  this  pillar.  I  did  not 
take  any  dirt  off  the  pillar  at  all.  I  was 
working  from  the  foundation  or  und^neath 
the  main  foundation  for  to  give  room  for 
the  masons  to  extend  that  foundation,  i  did 
not  remove  any  dirt  from  the  pillar.  As  to 
what  happened  when  I  started  to  remove 
this  dirt  well,  I  was  bent  over  shoveling 
straightening  up  the  back  part  underneath 
this  pter  or  main  foundation  when  the  fall 
got  ma  Q.  What  was  it  that  fell  on 
you?  A.  I  don't  know.  I  was  standing  with 
my  right  side  to  the  pillar.  As  near  as  I 
can  get  it  I  was  facing  east  There  was  a 
foundation  down  there,  part  of  the  way 
down  of  the  steephouse.  I  was  working  near 
that  foundation.  I  suppose  the  foondatlon 
was  made  of  brick  and  mortar,  but  I  don't 
know.  It  might  have  been  made  of  concrete, 
but  the  piers  that  were  put  in  there  were 
made  of  brick.  I  couldn't  see  what  any  of 
this  was  made  of  when  I  went  down  there. 
Q.  Now,  what  effect  did  this  cavli^  In  or 
falling  have  on  yon,  Mr.  Johnson?  What 
happened  to  you  then?  A.  I  don't  know.  I 
didn't  know  anything  luttl  after  I  was  tak- 
en to  the  office." 

Upon  being  recalled,  aftw  defendant  had 
moved  for  a  directed  verdict,  plaintiCF  testl-. 
fled  further:  "I  was  bending  over,  shovel- 
ing. I  was  probably  eight  or  ten  Inches  from 
the  pillar.  Q.  And  then  what  happened?  A. 
And  then  there  was — I  noticed  there  was  a 
squeeze  that  tamed  me  half  around.  Q. 
What  do  you  mean  by  'squeeze'?  A.  A  cav- 
ing. A  caving  of  sand  or  dirt  or  some  kind 
of  soft  material.    Q.  What  happened  thai? 


A.  Then  I  didn't  know  anything  more  un- 
til I  came  Into  the  office.  Q.  Did  you  notice 
anything  falling  on  you?  A.  No;  Just  noth- 
ing only  what  fell  at  that  slide.  Q.  Just  de- 
scribe what  feU  on  you.  What  did  it  fe^ 
like,  would  you  say?  A.  It  was  either  dirt 
or  sand  or  some  soft  material.  At  that  time 
I  couldn't  tell.  Q.  How  do  yon  know  that? 
A.  Because  It  caught  me  around  above  tbe 
waist  here,  and  hurled  me  that  deep  [indi- 
cating]. I  remember  ^t  This  fall  came 
from  the  right  side.  It  came  from  the  south. 
It  came  from  the  pier,  and  then  I  lost  con- 
sciousness. Q.  Did  I  understand  you  to  sa; 
yon  felt  yourself  being  buried?  What  do  you 
mean?  I  don't  understand.  A.  Yes.  I  felt 
myself  being  buried  by  some  soft  material 
that  closed  in  around.  It  struck  me  first  on 
the  shoulder  here.  Q.  State  whether  or  not 
you  lost  consciousness  immediately.  A.  I 
didn't  know  at  the  time  that  they  took  me 
out  at  alL  Q.  But  you  felt  youraelf  being 
buried  by  something?   A.  Yes,  sir." 

On  cross-examination:  "Q.  When  you  were 
asked  this  morning  the  [daln  simple  question 
what  was  it  that  struck  you  and  hurt  you, 
and  said  'I  don't  know' —  A.  Well,  I  don't 
know  yet  Q.  What  have  you  been  saying 
then — ^that  sand  and  dirt  came  down  and 
buried  you.  A.  I  Just  said  that  It  seemed  to 
me  that  was.  Q.  You  don't  mean  now  that 
you  know  anything  about  what  It  was,  do 
you?  A.  I  am  not  positive,  no;  but  then  I 
say  It  seemed  to  me  as  it  came  around  me 
and  buried  me  up.  Q.  Tou  said  this  morning 
yon  lost  consdonsness  as  soon  as  sometblng 
strudc  you  on  the  shoulder.  A.  As  soon  as 
It  burled  me.  *  *  *  Q.  Now  you  are  not 
able  to  say  now  that  that  man  m^ht  not 
have  drOK>ed  something  on  your  shoalder 
that  broke  the  bone,  and  caused  yon  to  be- 
come TmoonsdouR,  are  yon?  A.  I  know  he 
didn't  Q.  How  do  you  know,  If  you  lost 
consciousness  and  don't  know  what  bit  you, 
how  do  yon  know  he  HHIn't  drop  something 
on  yon  If  yon  lost  oonsdonsnessT  A.  Well, 
one  reason  la  that  I  k^  tbe  staff  pretty  well 
throwed  up  to  him  on  tibe  upper  floor.  Q. 
How  do  you  know  ha  dldnt  pldc  np  a  piece 
of  this  concrete,  and  try  to  throw  that  out 
and  It  dropped  on  you?  A.  Because  there 
was  no  concrete  loosened  up.  Q.  How  do  you 
know  there  wasn't  any  looemed  up  at  that 
time?  You  never  went  ba^  afterwards,  did 
you,  to  look  at  the  top  of  that  pillar?  A. 
No;  and  then  I  spoke  to  Mr.  Lane  Just  be- 
fore the  thing  fell  asking  for  the  tvivllege 
of  taking  that  there  granitoid  off  and  throw- 
ing It  out  of  there,  and  working  from  the 
top.  Q.  You  don't  know  what  that  man  on 
top  of  the  pillar  might  have  had  in  his  bands, 
and  suddenly  let  fall  on  you,  do  youT  A. 
No,  Sir." 

2.  It  will  be  noted  that  plaintiff  relied 
wholly  on  circnmstanUal  evidence  to  show 
how  the  accident  occurred.  Appellant  in- 
sists that  he  did  not  succeed.  The  testimony 
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was  thftt  there  wu  a  caTlng  of  sand,  dirt  or 
some  kind  of  soft  material  from  the  dlrec- 
tlon  of  the  pilaster  beside  which  he  was 
working;  that  It  seemed  to  come  from  the 
pilaster;  that  it  filled  In  about  him  above 
the  waist;  that  It  first  stnKHC  him  on  the 
sboDlder;  and  that  he  felt  himself  being 
burled  by  some  soft  material  when  he  lost  con- 
Bcionsness.  He  admitted  on  crosa-examina- 
tloD  that  be  was  not  positive  that  this  oc- 
curred, bnt  said  that  it  seemed  so  to  him. 
Aroaroitly  all  happened  in  so  short  a  time 
that  he  had  no  opportunity  ,  to  Dbserre  before 
be  was  rendered  unconsdons  by  the  falling 
Baud  or  something  striking  his  shoulder. 
From  this  evidence  the  only  reasonable  In- 
ftfoioe  was  that  the  sand  or  dirt  bad  ilid 
or  tellen  away  from  Idle  pilaster  about  him. 
Hie  jniy  might  have  condnded  It  came 
from  that  directlmi,  and  It  could  not  well 
have  come  from  the  side  of  the  pit  beyond 
the  pilaster.  Tbla  was  about  three  or  four 
feet  square  and  tUgbt  feat  Jdgb,  with  tlie 
Branitoid  on  top,  and  nmst  have  dried  out 
some  in  the  several  daya  it  bad  beoi  in  this 
condition,  and  the  Inference  that  the  sand  or 
dirt  which  slid  about  plaintiff  came  there- 
from la  exceedingly  probable^  and.  In  the 
absmce  of  any  other  explanation,  might  well 
have  been  adopted  by  the  Jury.  If  the  taU< 
tng  dlxt  or  sand  carried  the  graiUtoU  with 
1^  or  a  tool  used  from  ttie  laborer  above  and 
me  of  these  struck  plaintiff,  soch  falling  was 
quite  aa  mudi  the  proximate  result  as  thonsli 
a  stone  or  othw  subatance  In  the  dirt  or 
sand  had  been  carried  against  his  shoulder, 
and  caused  the  fracture.  Of  course,  the  in- 
jury may  have  l)een  occasioned  by  the  la- 
bner  above  dropping  a  tool  or  a  piece  of 
granitoid,  as  suggested  by  appellant,  or  in 
other  conceivable  ways,  bnt  there  Is  nothing 
In  the  evidence  pointing  to  any  such  cause, 
and,  as  the  falling  of  the  sand  and  dirt  from 
the  pilaster  reasonably  might  have  produced 
the  injury  and  no  other  explanation  is  af- 
forded by  the  record,  the  Jury  might  have 
concluded  that  this  was  the  operating  agency 
In  bringing  about  the  result 

[1]  As  contended,  if  the  injury  might  have 
been  caused  in  several  different  ways  and  the 
probabilities  as  to  two  or  more  are  balanced, 
then  there  can  be  no  recovery.  Neal  v.  Rail- 
way, 129  Iowa.  5,  106  N.  W.  197,  2  L.  R,  A. 
(N.  S.)  90S.  This  Is  only  another  way  of  ex< 
pressing  the  rule  laid  down  In  Asbach  v. 
Bailway,  74  Iowa,  248,  87  N.  W.  182,  In  say- 
ing that  the  theory  on  which  recovery  must 
be  had  cannot  be  said  to  be  estabHsbed  by 
circumstantial  evidence,  even  in  a  dvll  ac- 
tion, unless  the  facts  relied  upon  are  of  such 
a  nature,  and  are  so  related  to  each  other, 
that  it  la  the  only  conclusion  that  can  fairly 
or  reasonably  be  drawn  from  them.  It  Is 
not  sufficient  t^t  they  may  be  consistent 
Die'ely  with  that  theory,  for  that  may  be 
true,  and  jVt  they  may  have  no  tendency  to 


prove  the  theory.  Thia  Is  tantamount  to 
saying  the  evidence  must  be  sudi  as  in  the 
nature  of  the  case  will  convince  an  ordinarily ' 
reasonable  person  that  the  Injury  complain- 
ed of  was  the  proximate  result  of  the  par^ 
tlcular  cause  alleged.  If  another  Inconsist- 
ent with  the  cause  alleged  is  equally  prob- 
ably the  fdrmer  cannot  be  said  to  have  been 
provNi.  But,  as  said  in  Brown'Seld  v.  Rail- 
way, 107  Iowa,  254,  77  N.  W.  1038 :  "Where 
a  cause  Is  shown  which  might  produce  an 
accident  In  a  certain  way,  and  an  accident 
happens  in  that  manner,  it  Is  a  warrantable 
presumption,  In  the  absence  of  showing  of 
other  cause,  that  the  one  known  was  the 
operative  agency  in  bringing  about  the  re- 
sult" Degelau  v.  Wight,  U4  Iowa,  S2,  88 
N.  W.  271;  Tlbbits  T.  RaUway,  1S8  Iowa, 
178;  115  N.  W.  1021;  Brown  v.  Goal  Go..  143 
Iowa,  eeS,  120  N.  W.  782,  28  L.  a.  A.  (N.  &). 
1200;  Bell  t.  Bettendorf  Axle  Otk,  146  Iowa, 
837,  126  N.  W.  170;  Paulaon  v.  Bettendorf 
Axle  Go.,  146  Iowa,  889,  126  N.  W.  174. 

[2]  The  evidence  was  sufficient  under  this 
rule  to  carry  to  the  Jury  the  Issue  aa  to 
whethw  the  injury  was  caused  by  the  sand 
and  dirt  ftUling  or  sUding  from  the  irilastw. 

[I]  8.  Counsel  for  ai^ellant  argue  that 
there  was  no  evidence  tending  to  sustain 
flndlnga  that  the  pit  was  an  unsafe  place 
to  work,  or  Uiat  the*  defendant  waa  negli- 
gent In  not  warning  the  plalntilf  of  the  dan- 
gers inddut  to  the  woi^  The  evidence 
tended  to  show  that  the  pit  was  so  dimly 
lighted  that  plaintiff,  when  he  entered,  could 
not  see  the  nature  of  the  soil,  but  was  able 
to  see  the  ridge  next  to  the  pilaster,  but  ap- 
paroitly  forming  no  part  of  It  He  was  di- 
rected to  remove  the  ridge,  and  there  Is  noth> 
ing  In  the  record  indicating  that  he  attempt- 
ed anything  else.  The  falling  or  sliding  of 
the  earth  composing  the  pilaster  was  not  a 
thing  to  be  anticipated,  as  where  laborers 
are  shoveling  banks  of  clay  or  gravel,  and 
It  falls  or  slides  down  as  the  work  proceeds. 
See  Fredericks  v.  Brick  &  Tile  Co.,  151  Iowa, 
887,  131  N.  W.  766;  Naylor  v.  RaUway,  53 
Wis.  661,  11  N.  W.  24;  Swanson  v.  Railway, 
68  Minn.  184,  70  N.  W.  978.  This  pillar  did 
not  constitute  a  transitory  danger  Incident 
to  the  work,  at  least  nothing  in  the  record 
Indicates  bat  that  it  was  intended  to  remain 
permanenUy. 

[4]  Plaintiff  knew  nothing  of  danger  to 
be  anticipated  therefrom,  but  proceeded  to 
do  the  very  thing  required,  which,  as  It  did 
not  appar^tly  undermine  said  pilaster,  he 
had  the  right  to  assume  might  be  done  In 
safety.  Herr  v.  Green,  136  N.  W.  513.  True, 
he  had  excavated  tile  and  sewer  drains,  but 
In  what  manner  that  would  have  aided  bim 
in  ascertaining  In  this  dimly  lighted  pit  that 
this  pilaster  was  not  likely  to  stand  we  are 
not  Informed.  Conditions  were  such  that 
the  court  did  not  err  In  leaving  the  Jufy  to 
say  whether  defendant  was  negligent  In  fail- 
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Ing  to  furulah  a  safe  place  to  work  and  in 
omitting  to  put  a  guard  against  Its  dangerous 
condition  It  BO  found. 

[■]  4.  Anotlier  contention  is  that  the  In- 
structions are  confusing  as  to  tbe  Issues 
wltli  respect  to  the  n^ligence  alleged.  The 
pleadings  were  copied  therein,  and'  therefrom 
it  appears  that  there  were  five  grounds  for 
negligence:  (1)  the  pilaster  was  dangerous. 
In  that  no  support  therefor  was  provided; 
(2)  in  falling  to  make  use  of  another  de- 
vice for  the  purpose  for  which  the  pHaster 
was  left;  (3)  In  falling  to  warn  of  the  dan- 
gers In  doing  what  was  required  of  him; 
(4)  In  failing-to  light  tbe  pit;  and  (S)  in 
not  providing  a  safe  place  In  which  to  work. 
In  the  third  Instruction  the  jury  was  told 
that.  In  order  to  recover,  It  must  appear  tliat 
"the  falling  upon  him  of  the  pillar  in  ques- 
tion was  the  result  of  some  n^llgence  upon 
tbe  part  of  defendant,"  and  in  the  fifth  In- 
struction tliat.  to  warrant  a  recovery,  It 
must  be  found  (1)  "that  before  or  at  the 
time  of  his  injuries  the  defendant  was  neg- 
llgrat  substantially  as  claimed,  as  above  set 
out  KoA  that  Its  negligeaace  was  the  cause  of 
his  Injuries;  (2)  that  he  was  himself  free 
from  any  negligence  which  contributed  to 
his  injuries;  (3)  tbe  amount  wlilch  he  was 
dami^ed  by  reascn  of  such  injuries.  And 
yon  ahoold.  In  your  dellberationa,  take  up 
each  one  of  these  propositions  in  the  order 
stated,  and  discuss  and  decide  them  one  at 
a  tlma"  In  the  sixth  Instruction  the  allege 
ed  negligence  of  defendant  is  tak^  up,  and, 
after  some  discussion,  the  Jury  are  told  tbo 
questions  of  dtfoidanfs  negligence  for  their 
OMislderatlon  are  narrowed  down  to  these: 

**(1)  Warn  tbe  place  in  which  the  plaintiff 
was  worUng  at  tbe  time  he  received  tbe  In- 
Jvles  complained  of  att  unsaCe  place  to 
work? 

"(2)  If  yon  find  that  It  was  a  safe  place 
to  work,  tb«i  yon  need  go  no  further,  and 
your  YVtOiet  staoold  be  for  the  defendant 
If,  on  the  other  hand,  you  find  It  to  be  an 
nnsatto  place  to  work,  then  yon  should  detov 
mine  whether  ox  not  the  defendant.  In  tbe 
ezerdse  of  reasonaUe  care,  should  have 
known  that  it  was  an  unsafe  lOace  to  work. 

"(8)  Should  dtfendant  have  warned  plain- 
tlfl  of  snch  dangers?" 

This  statement  of  the  record  excludes  all 
doubt  as  to  the  grounds  of  negligence  actual- 
ly submitted.  The  Jury  are  plainly  told  in 
the  sixth  Instruction  that  these  were  nar- 
rowed down  to  two,  and  then  this  Is  em- 
I^aslzed  by  Instructing  that,  In  event  tbe  pit 
was  a  safe  place  to  work,  to  find  for  defend- 
ant, and,  if  not,  to  determine  whether  plain- 
tiff should  have  been  given  warning.  There 
was  no  prejudice  in  copying  the  pleadings 
as  subsequently  grounds  of  negligence  stated 
therein  not  sustained  by  tbe  erldeuce  were 
eliminated  and  tbe  Issues  to  be  detormined 
dearly  ex^^ssed. 


[I]  S.  In  the  seventh  Instruction  the  court 
told  the  jury  that  the  negligence  of  the  o£B- 
cers  or  agents  of  a  corporation  Is  that  of  the 
corporation,  and,  as  Lane  was  an  officer  of 
defendant,  any  negligence  on  his  part  was 
imputable  to  It  Tbe  Instruction  Is  not  ac- 
curate in  deecrlblng  Lane  as  an  officer,  for 
he  was  not  uor  in  saying  broadly  that  "any" 
negligence  on  his  part  was  that  of  dtfendant 
for  whether  he  was  vice  principal  was  not 
conclusively  established.  But  all  this  was 
without  prejudice,  for  Lane  in  what  he  did 
In  the  matter  of  providing  a  safe  place  in 
which  to  work  or  in  the  matter  of  giving 
necessary  warning  of  conditions  rendering 
the  place  unsafe  was  performing  a  masteria) 
duty,  and  any  n^llgrace  of  the  foreman 
therein  was  tuat  of  d^endant  HcGulre  v. 
Waterloo  &  C.  F.  Union  Mill  Co.,  187  Iowa, 
447,  lis  N.  W.  860;  Hamm  t.  Bettendorf 
Axle  Co.,  147  Iowa,  681,  126  N.  W.  186; 
Hardy  v.  RaUway,  149  Iowa,  41,  127  N.  W. 
1093.  Tbe  amoimt  allowed  as  damages  wa» 
not  so  large  as  to  Justify  tntorfuenoo  tbers- 
witb. 

AfiSnned*  * 


I^ATB  T.  FKICSB. 
(Supreme  Ooart  of  Iowa.  Nov.  21^  1012.) 

1.  SBDTTOnOIV  ({  60*)  —  ETIDBNCX  —  INBTKDO' 

TIONS. 

Where  prosecutrix,  16  yeara  old,  testified 
that  accused  had  told  her  he  loved  her  and  bad 
proposed  marriage,  which  she  accepted,  that  be 
solicited  intercourse  with  her,  and  assured  her 
that  it  was  not  wrong,  as  they  were  to  many, 
and  that  he  wonld  marry  her  if  anytbing  hap- 
pened, and  that  she  yielded  after  requiring  bim 
to  repeat  the  last  statement  instructions  per- 
mitting a  conviction  If  the  act  were  procured 
by  protestationB  of  love,  deception,  or  other  se- 
ductive arts  were  not  erroneous. 

[Ed.  Note.— For  other  casea,  see  Sednctionr 
Oent  Dig.  H  88-92:  Deo.  D^.  {  CO.*} 

2.  SBoncnoH  ({  S8*)-~AoTS  Gokstitdtinq — 

EVIDGNCK. 

Where  the  previous  chastity  tit  an  unmar- 
ried woman  has  been  ascertained  and  the  act 
of  sexual  intercoarse  established,  the  Inquiry  Is 
as  to  the  means  by  which  It  was  accomplished^ 
and  where  accused,  by  false  promise,  protesta- 
tions of  love,  or  other  artluce,  persuades  tlie 
woman  to  yield,  when  but  for  some  or  all  of 
these  she  would  not  have  yielded,  he  is  guQty 
of  seduction. 

[Eid.  Note.— For  other  cases,  see  SednctioB. 
Gent  Dig.  H  66,  67;  Deo.  Dig.  |  33.*] 

3.  SxDUcnoN  (S  49*)  —  CaiiazTAi.  Respoksx- 

BEDITT— EVIOBNCB— QuXSnOH  FOB  JdBT. 

Whether  prosecutrix  yielded  in  conse- 
quence of  accused's  false  promise  and  protes- 
tations of  love,  deception,  or  other  artifice  Md^ 

under  the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Seduction^ 
Cent  Dig.  (  88;  Dec.  Dig.  f  49.*] 

4.  Seduction  (S  34*)  —  CanniTAX,  Bespohsi- 

BILITT— ETIDBNCK— ^^UBBTION  FOB  JUBT. 

Where  prosecutrix,  16  years  old,  yielded 
to  accused's  soUcitatious,  and  showed  that  he 
bad  told  her  that  he  loved  her,  that  be  had 
proposed  marriage,  which  propocul  she  had  ac- 
cepted, tliat  on  the  occasion  in  question  he  luid 
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tssored  her  that  it  was  not  wrong,  an  they 
were  to  marrr,  aad  that  he  would  marry  her 
if  utythiDE  happened,  the  fact  that  she  admit- 
ted that  she  yielded,  after  requiring  him  to  re- 
peat the  statement  that  be  would  marry  her  if 
asythi&g  happened,  did  not  prevent  a  oonvictioiK 
of  accused. 

[Ed.  Note.— For  other  cases,  see  Sedactlon, 
Cent  Dig.  H  58-60;  Dec  Dig.  | 

Appeal  from  District  Court,  Tan  Baren 
Ooantr;  Francis  H.  Hunter,  Judge. 

The  defendant  was  convicted  of  having 
committed  the  crime  of  seduction.  Be  ap- 
peala  Afflimed. 

J.  C.  Mitcfaell,  of  OttQmwa,  and  Walker 
&  McBeth,  of  Eeosanqua,  for  appelant 
George  Cosson,  Atty.  Oen.,  and  Jolm  Fletcher, 
Asst  Attr.  Gen.,  for  the  Stata 

LADD,  J.  Frceecntrix  testifled  that  the 
accused  had  sexual  intarourse  with  her  in 
the  evening  of  December  16,  1910.  She  was 
then  16  years  old,  and  he  IS  or  19.  She  tes- 
tlAed  that  he  walked  home  with  her  fre- 
qnently,  had  accompanied  her  to  dances, 
and  had  been  in  her  company  on  other  oc- 
casions; that  some  time  previous  to  the 
date  named  be  bad  told  her  that  be  loved 
her  and  proposed  marriage,  which  sbe  had 
accepted;  ttaat  he  had  bugged  and  kissed 
her  whenerer  with  lier  alone ;  that  be  ao  did 
and  told  her  that  be  loved  her  on  the  way 
home  on  tbe  nlg^t  in  qneetton,  and  asked 
her  to  "let  bim  do  it,"  assnred  ber  that  It 
was  not  wrong,  as  titv  were  to  many  any- 
way* ai^  finally  said  that  lie  would  many 
ber  "If  anything  happened";  and  that  she 
yielded  to  his  embraces  after  requiring  him 
to  repeat  this  last  statement  On  cross-ex- 
■mlnatlon  she  stated  that  bat  for  this  last 
promise  she  would  not  hare  submitted,  and 
that  it  was  what  finally  led  ber  to  yleUL 

[1,  2]  L.  Appelant  complains  of  several 
Instmctions,  In  that  tbey  pomitted  convic- 
tloQ  if  Intercourse  were  procured  by  pro- 
testationa  of  love,  deception,  or  other  seduc- 
tive arts,  for  that  prosecntrlx  testifled  that 
the  conditional  promise  of  marriage  was 
what  finally  induced  her  to  yield,  and  there 
was  no  evidence  of  other  seductive  arts. 
Bat  she  did  not  say  that  this  was  the  only 
Influence  operating  on  her  wllL  For  all 
that  appears,  she  may  not,  and  the  Jury 
might  have  found  that  she  would  not,  have 
yielded  had  all  protestations  of  love  been 
omitted,  or  had  he  not  insisted  that,  as  they 
were  engaged  to  marry,  sexual  Indulgence 
would  be  no  harm.  This  last,  doubtless,  was 
what  tbe  court  alluded  to  as  "other  seduc- 
tive arts,"  and  of  which,  contrary  to  ap- 
pellant's contention,  there  was  evidence. 
The  mere  fact  that  the  promise  to  marry  her 
if  anything  happened  was  the  final  argu- 
ment which  persuaded  prosecutrix  t»  yield 
did  not  eliminate  from  consideration  the 
other  influences  which  may  have  operated 


to  overcome  her  scrnplea.  Indeed,  it  la 
scarcely  conceivable  that  a  chaste  woman 
could  be  induced  to  step  aside  from  the  path 
of  virtue  tn  the  absence  of  all  blandishments 
of  love;  and,  even  tboi%h  a  false  promise 
may  be  essential  to  overcome  ber  inclina- 
tions to  virtue's  side,  other  influences,  such 
as  protestations  of  love  and  artifices,  such 
as  assurances  that  there  would  be  no  harm 
because  of  an  engagement,  may  have  been 
quite  as  potential  in  accomplishing  tbe 
seduction.  If,  then,  by  bis  protestations  of 
love  or  other  deception  or  other  artifices, 
in  connection  with  a  conditional  agreement 
to  marry,  or  witboat  this,  tbe  accused  per- 
suaded the  prosecutrix  to  yield  to  his  em- 
braces, when  but  for  sncb  protestations  or 
deception  or  other  artifices  she  would  not 
.have  done  so,  this  was  Buffl<dent  to  sustain 
a  finding  of  guilt,  regardless  of  whether 
some  of  these  or  the  conditional  promise 
was  what  finally  determined  the  issue.  In 
othw  words,  the  previous  chastity  of  an  un- 
married woman  having  been  ascertained  and 
the  fact  of  intercourse  establlslied.  tbe  Inonlry 
is  as  to  the  means  by  which  this  was  ac- 
complliAied;  and  if  the  accused,  1^  false 
promise,  protestations  at  love,  deception, 
or  other  artlfio^  persuades  audi  woman  to 
yMd,  when  bat  A»r  aome  or  all  of  tbeae  she 
would  have  known  *^  bliss  but  that  whlcb 
virtue  tivtB,"  he  Is  guilty  of  tbe  crime  of 
seduction.  See  State  v.  Crisweli,  148  lows, 
264,  127  N.  W.  66;  State  t.  Hclntlre,  S» 
Iowa,  189v  66  K.  W.  419;  Brelner  v.  Nu- 
gmt^  1S6  Iowa,  322,  m  N.  W.  446. 

Our  conclusion  is  that,  notwithstanding 
the  testimony  of  inoBecutrix  that  tbe  condi- 
tional promise  of  marriage  was  what  finally 
Induced  her  to  yield  to  aexnal  indulgence, 
the  court  did  not  wr  In  submitting  to  the 
jury  wbetbw  ■edactlon  was  accomplished 
by  protestaOons  of  love,  deception,  or  other 
artifices. 

[8]  Whether  tbe  evidence  was  sufBclent 
to  warrant  a  finding  on  these  separately 
necessarily  depends  somewhat  on  Qie  age 
and  experience  of  the  parties,  tbelr  rela- 
tion to  one  another,  and  other  drcumstancea. 
State  V.  Hayes,  IDS  Iowa,  82,  74  N.  W.  757; 
Hawn  V.  Banghart,  76  Iowa,  683,  39  N.  W. 
2S1, 14  Am.  St  Bep.  261;  Marshall  v.  Taylor, 
98  Cal.  56,  32  Fac.  867,  36  Am.  St  Bep.  144. 
Enough  of  tbe  evidence  has  been  recited  to 
Indicate  that  the  issues  were  for  the  Jury 
to  pass  on. 

[4]  2.  Counsel  for  appellant  also  criticise 
the  instructions  in  authorizing  conviction 
upon  a  finding  that  intercourse  was  procured 
on  the  conditional  promise  of  marriage  in 
event  pr^;nancy  followed.  Where  the  mat- 
ter is  one  merely  of  barter,  as  In  People 
T.  Smith,  132  Mich.  58,  92  N.  W.  776,  there 
is  reason  for  saying  this  does  not  amount 
to  seduction.  It  Is  then  but  a  blunt  offer 
of  wedlock  In  futuro  in  exchange  for  sexual 
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ftiTors  In  presentL  State  t.  Beeres,  97  Mo. 
668.  10  S.  W.  811.  10  Am.  St  Bep.  S49. 
,  But  It  ought  not  to  be  said  that  a  young 
^rl  of  16  years,  In  yielding  to  one  profeea- 
Ing  to  love  her,  and  In  the  circumstances 
described  by  prosecutrix,  on  the  strength 
of  Bodh  a  iffomlse,  is  necessarily  of  prevlons 
onChaatlty,  or  submitted  as  the  result  of 
passion,  rather  than  the  false  promise  of 
the  accused.  State  t.  Hughes,  106  Iowa, 
126,  76  N.  W.  520.  68  Am.  St  Bep.  288; 
State  T.Knntson.  91  Iowa,  649,  60  N.  W.  129; 
State  T.  O'Hare^  36  Wash.  516,  79  Pac  30, 
68  U  B.  A.  lOT,  104  Am.  St  Bep.  87a  We 
adhere  to  the  rule  aimonnced  In  the  Hughes 
Onae. 

The  definition  of  preTloua  chastity  was 
correct  and  Che  evidence  such  as  to  preclude 
interference  with  the  rerdict  by  this  court 

Affirmed. 


OOLLIBB  T.  McCLINTIO-MABSHALIi 

CONST.  CO. 
(Snpreme  Court  of  Iowa.    Nov.  18,  1912.) 
L  Mastkb  and  Skbvant  (H  288,  289*)— IR- 

JUBT  TO  SbBVANT— ABSUUFnOR  OW  BiSK — 

CONTHIBUTOST  KEOUGERaB. 

Where  one,  without  experimee,  was  pat  to 
work  holding  a  "doll;  hammer"  for  riveting  the 
steel  finune  of  a  building,  in  doing  which  he 
had  to  lie  on  a  plank  lud  across  two  beams, 
and  extending  over  each  a  foot  and  a  half,  and 
the  blows  of  the  riveters  caused  the  plank  to 
creep  lengthwise  and  go  off,  he  cannot  be  held, 
as  matter  of  law,  to  have  assumed  the  risk  or 
been  guilty  of  contributory  n^ligence;  it  not 
appearing  conclusively  he  knew  the  blows 
would  have  such  effect  or  that  his  attention 
was  called  to  the  fact  that  the  plank  would 
creep,  or  was  creeping,  and  hia  pontlon  making 
it  almMt  impossible  to  watdi  it 

[Ed.  Note.— For  other  eases,  see  Mastn  and 
Servant  Cent  DU.  If  10^088,  1089-U32; 
Dec.  Dig.  iS  288,  288.<] 

2.  Trial  ({  295*)— Irstbuotiohs  ab  a  Whoub 
— "coktributbd." 

The  jury  being  Instructed  that  plaintiff  to 
recover  must  prove  he  did  not  ctmtribute  to  his 
injuries  hj  Ms  own  negligence,  they  will  be 
held  to  have  understood  uiat  the  word  "con- 
tributed" was  used  in  the  sense  of  "caused," 
in  the  further  instructions  as  to  determining 
whether  defendant's  negligence,  U  th^  find  any, 
was  the  proximate  cause  of  or  contributed  to 
plaintifrs  injuries. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  703-717 ;  Dec  Dig.  !  295.*] 

3.  Mastxb  and  Sbbvart  <{  296*) — Ihjubt  to 
Skbvakt — AssuifPTioR  or  Bisk — Irstbuo- 
TI0N6— "Full  Extbrt." 

The  Instruction  that  the  defense  of  con- 
tributory neRligence  involves  the  element  that 
plaintiff  knew  and  appreciated  the  full  extent 
of  the  danfter  can,  notwithstanding  the  words 
"full  extent,"  mean  nothing  more  than  that 
plaintiff  had  full  appreciation  of  the  danger; 
and  BO  is  not  erroneous. 

[Ed.  Note.— For  other  caseg,  see  Master  and 
Servant  Cent  Dig.  SI  1180-1194;  Dec.  Dig.  S 
296.*] 

Appeal  from  District  Court  Scott  County; 
Wm.  Theopbllua,  Judge. 


Suit  to  recoTer  damages  for  a  personal  in- 
jury. Verdict  and  Judgment  for  the  plain- 
tut.  The  defendant  appeals.  Affirmed, 

Lane  ft  Waterman,  of  Davenport,  for  ap- 
pellant Ely  ft  Bosh,  of  Davenport  tot  ap- 
pellees 

8HBBWIN,  3.  Tne  plalntlfl  was  employ- 
ed by  the  defendant  as  a  common  laborer 
about  a  ateel  frame  building  titat  defaidant 
was  constructing.  The  plalntHf  worked  on  the 
ground  about  the  building  tm  a  few  days, 
when  the  foreman  s^t  blm  op  on  tbe  fliame 
to  "bodL"  rlT^  Buddng  rivets  Is  done 
with  a  "dolly  bammer,"  a  tool  that  has  a 
beavy  head,  and  a  handle  about  4  fecA  long 
that  operates  as  a  lever,  when  pressed 
down,  and  holds  the  head  of  the  hammer 
against  the  bead  of  the  rivet,  while  a  man 
with  a  sledge  strikes  the  other  aid  of  the 
rivet  to  form  a  head,  there.  The  place  where 
plalntUT  was  put  to'work  was  about  22  feet 
above  the  ground.  To  do  this  work  he  bad 
to  lie  down  on  a  plank  that  was  between 
6  and  T  feet  loi^  that  was  laid  across  two 
steel  beams  that  run  at  an  an^e  and  met 
at  the  place  wbwe  tbe  rivets  were  driven. 
The  plank  extended  over  eadi  of  the  beams 
about  one  foot  and  a  half.  There  were  from 
tbfee  to  six  rivets  driven  at  each  place*  and 
it  took  about  IS  blows  of  the  sledge  to  finish 
one  rivet  The  riveters  moved  fnmi  place  to 
place  on  the  building,  and  there  bad  beoi 
two  or  three  changes  of  place  after  plaintiff 
went  to  work  and  before  he  was  Injured. 
The  plank,  on  which  plaintiff  lay  while  hold- 
ing the  dolly  hammer,  was  moved  along  by 
the  vibration  caused  by  the  blows  of  the 
sledge,  and  It  fell,  carrying  the  plaintiff  with 
it  There  were  no  cleats  or  other  obstruc- 
tions on  the  under  side  of  the  plank;  nor 
was  it  fastened  to  the  beams  in  any  way. 
The  i^alntifrB  woric  and  position  were  such, 
while  rivets  were  being  driven,  as  to  render 
it  almost  Impossible  for  him  to  watcb  the 
position  of  the  plank,  and  he  had  nothing  to 
do  with  changing  the  plank  from  place  to 
place. 

[1]  Appellant  contends  that  the  Judgmwt 
should  not  be  allowed  to  stand,  because  tbe 
verdict  is  not  supported  by  tbe  evidence,  and 
because  plaintiff  was  guilty  of  contributory 
n^llgence,  and,  knowing  that  the  blows  of 
the  sledge  would  move  the  plank,  assumed 
that  risk.  It  cannot  be  bald,  as  a  matter 
of  law,  that  the  plaintiff  assumed  the  risk 
of  the  slipping  of  the  plank  because  of  tbe 
blows  of  the  sledge,  or  was  guilty  of  con- 
tributory negligence.  The  record  does  not 
show  conclusively  that  plaintiff  knew  that 
tbe  blows  of*  the  sledge  would  cause  tbe 
plank  to  slip  lengthwise  to  snch  an  extent 
as  to  result  in  Its  t&iL  While  the  average 
man,  without  experience,  would  undoubted- 
ly know  that  such  blows  would  have  a  tend- 
ency to  Jar  the  i^nk,  It  would  not  neeea- 
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sarily  follow  tliat  all  would  understand  that 
the  effect  would  be  to  more  the  plank  in 
sacb  direction  as  to  cause  It  to  fait  It  does 
Dot  appear  that  plaintiff's  attention  was  ev- 
er called  to  the  fact  that  the  plank  would 
creep,  or  that  It  was  creeping,  although  It 
does  appear  that  those  who  were  familiar 
with  the  work  knew  that  the  work  of  rivet- 
ing would  cause  the  plank  to  creep,  nuleBS 
it  was  fastened  In  some  way.  These  ques- 
tions were  for  the  jury,  and  the  court  prop- 
erly refused  to  direct  a  verdict  for  the  de- 
fendant 

[2J  The  court  instructed  that  to  entitle 
plaintilT  to  recover  he  must  prove  that  the 
defendant  was  n^ligent  as  charged,  and  ttiat 
each  n^llgence  was  the  cause  of  plaintiff's 
injuria  and,  further,  that  the  plaintiff  him- 
self did  not  contribute  to  such  injuries  by 
his  own  n^^lgence.  The  court  instructed  as 
fiiUowB:  "If  you  should  And  that  the  defend- 
ant waa  guUtj  of  negU^nce  as  chaiged,  you 
should  then  prooeed  and  determine  whether 
such  negligence  was  the  proximate  cause  of 
or  contributed  to  the  xdalnOtTs  Injuries; 
'  and  if  not  n»A  iKoxlmate  causes  or  con< 
tributed  to  snch  Injuries,  yon  need  not  pro- 
ceed any  fhrther  with  your  deliberations, 
and  la  that  event  your  verdict  must  be  for 
the  def«idaat  If  you  shoald  find  that  the 
d^endant  waa  guilty  ot  negligence  as  charg- 
ed, and  also  that  suf^i  n^Ugenoe'was  the 
proximate  cause  of  or  ctmtrlbnted  to  the 
plaintiff's  injuries,  yon  should  then  proceed 
to  ascertain  and  determine  the  amount  of 
plaintiff's,  damages  by  reason  ot  snch  inju- 
ries, provided  the  plaintiff  had  not  beoi 
golity  of  negligfiue  conMbutlng  to  such  in* 
Juries :  and  provided,  further,  you  do  not 
and  that  the  plaintiff  annmed  the  riaksand 
dangers  of  the  woA  as  hereinafter  ex- 
plained." 

Appellant  complains  of  these  Inrtmcttons, 
because  Che  Jury  warn  told  thw^  that  the 
defendant  was  liable  If  its  negligence  con- 
tributed -to  plaintiff's  injuries.  There  was 
an  uiifortunate  use  of  language  In  these  two 
Instructloos;  but,  taking  tlie  charge  as  a 
whole,  we  think  the  Jury  could  not  have  un- 
derstood that  the  plaintiff  could  recovK,  not- 
withstanding n^ligence  of  his  own  contrib- 
uting to  his  injuries.  Jurors  of  average  in- 
telligence understand  that  no  liability  ex- 
ists where  the  defendant  Is  not  at  fault,  and 
anderstand  equally  as  well  that  no  liability 
exists  where  the  Injured  party  Is  partly  to 
blame  for  the  accident.  And  In  this  case 
the  Jury  could  not  fall  to  understand  that 
there  could  be  no  recovery  by  plaintiff  if  he 
had  been  guilty  of  negligence  contributing  to 
his  injuries;  and  this  for  the  veason  tliat  the 
court  had  given  that  positive  instruction. 
And  such  being  the  case  we  think  the  jury 
must  have  understood  that  the  word  "con- 
trtbuted,"  as  used  in  these  two  instructions, 
meant  "caused"  simply. 


[3]  In  the  sevrateenth  instruction  the  ju- 
ry was  told  that,  before  an  employe  can  be 
held  to  have  assumed  the  risk  of  the  em- 
ployer's negligence,  'It  must  be  shown  by  the 
preponderance  or  greater  weight  of  the  ev- 
idence that  he  knew  and  appreciated  the 
danger  to  which  he  was  subjected,  or  that 
by  the  exercise  of  ordinary  care  he  would 
have  known  the  danger  and  appreciated  the 
extent  thereof."  No  complaint  is  made  of 
the  instruction  so  far;  but  following  the  lan- 
guage quoted  above,  and  in  the  same  In- 
struction, the  court  said:  "The  doctrine  or 
defense  of  the  assumption  of  risk  of  this 
kind  Involves  two  elements:  (1)  That  the 
plaintiff  knew  and  appreciated  the  full  ex- 
tent of  the  danger  to  which  he  was  subject- 
ed; and  ^)  that  he  voluntarily  put  himself 
in  the  way  of  that  danger."  Appellant  says 
that  this  part  of  the  Instruction  made  the 
assumption  of  risk  d^imd  on  the  fact  that 
the  plaintiff  knew  and  appreciated  the  full 
extott  of  his  danger.  In  Hnggaid  t.  Be- 
flnlng  Co.,  182  Iowa,  724.  100  N.  W.  475,  we 
said  that,  generally  speaking,  full  apprecia- 
tion of  the  dangw  Is  neceasary,  and  we  think 
that  the  correet  mle^  because  Che  authori- 
ties generally  hold  that  there  can  be  no  as- 
sumption of  risk,  unless  the  party  knows 
of  and  appreclatea  the  danger,  or  in  the 
ezerdae  of  reasonable  care  should  know  the 
dang«,  and  a  part?  cannot  be  said  to  ap- 
preciate dam  when  ha  is  only  partially 
sensible  of  it  The  instruction  critldaed 
hen,  while  it  uses  the  words  "txOl  extent," 
can  mean  nothing  mor6  than  full  apprecia- 
tion of  the  danger,  and,  as  ao  construed,  it 
was  not  erroneous. 

Error  Is  iwedlcated  on  rulings  on  defend- 
ant's objectiona  to  certain  testimony:  but  no 
such  pr^udlc^  appeara  as  would  warrant  a 
TvraaaJ.  Tlie  Judgment  ia  afflrmedi 

Afilnned. 


STATB  V.  HcKINNON. 

(Sapreme  Court  of  Iowa.   Nov.  20,  1812.) 

1.  Cbiuinal  Law  (I  1169*)— Habulebs  Eb- 
bob^Ekbonboub  Admission  of  Evidence. 

Where,  on  a  trial  for  rape,  the  imbecility 
of  prosecutrix  was  established,  the  admission  oiE 
the  opinion  of  witnesses  that  she  was  odd  act- 
ing, that  she  cried  much  without  apparent  rea- 
son, and  that  she  appeared  to  lack  will  power, 
waa  not  prejudicial  to  accused. 

[ISd.  Mote. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  8137-S143;  Dee.  Dig.  | 
1168.*] 

2.  WiTNKSSBS  ({  349*) — Cbobs-Examination. 

Where,  on  a  trial  for  rape,  an  nude  of 
prosecutrix  testified  as  a  witness  for  the  state 
to  the  imbecility  of  prosecutrix,  and  that  she 
was  at  his  house  on  the  afternoon  of  the  day 
of  the  offense,  when  accused  took  her  away  in 
bis  boggy,  a  question  on  his  cross-examination 
whether  lie  knew  when  he  (accused)  came  for 
her  that  he  had  gone  with  her  some,  was  prop- 
erly excluded,  since  the  witness  could  assume 
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that  the  lntaia<»  of  meeamA  in  calUnff  for 

prosecutrix  was  honorable. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Big.  i|  1136-1130;  Dec  Dig.  f  349*] 

3.  Witnesses  ({  Bxaiohatioii— Csoas- 

EXAUI  NATION. 

Where,  on  a  trial  for  rape,  a  witness  tes- 
tUjing  to  the  imberilitr  of  proseentiiz  testified 
that  she  had  not  learned  to  walk  at  18  nusnths. 
and  that  she  had  never  learned  to  talk  plaioL;, 
gnestions  on  cross-ezamioatlon  relative  to  her 
brothers  and  slaters  to  when  they,  respective- 
It,  learned  to  walk  and  talk  were  properly  ex- 
cluded, because  not  cross-examination. 

[Ed.  Note.— For  other  cases,  sec  Witnesses, 
Cent  Dig.  M  949-954 ;  Dec.  Dis.  |  289.*] 

4.  Rape  (|  43*)— Evidxncb— ADiassiBiUTT. 

Where  a  witness  for  the  state  testified  to 
the  imbecility  of  prooeeatrix,  and  that  she  had 
not  learned  to  walk  at  18  months,  and  that  tite 
had  never  learned  to  talk  plainly,  gaestions  on 
cross-examination  as  to  when  ber  brothers  and 
sinters  learned  to  walk  and  talk  were  properly 
excluded  as  immateriaL 

[Ed.  Note. — For  other  cases,  see  Rape,  Ont 
Dig.  H  62,  65;  Dec.  Dig7|43.»] 

6.  GBIMinAL  LiAW  (I  80O*) — Tbux«— Inbibuo- 
TXONS. 

The  court  in  its  instructions  must  define 
the  terms  of  an  Indictment  or  utatute  when  such 
definition  Is  necessary  to  their  fair  understand- 
ing  by  the  jury,  ana  this  is  particularly  true 
when  such  tecluilcal  tamis  are  involved  as  are 
not  within  the  commoo  use  ud  nnderstanding 
of  jurors. 

[Ed.  Note.— For  oUier  cases,  see  Criminal 
Law,  Cent  Dig.  H  1808-1810.  1812;  Dec  Dig. 
I  800.*] 

8.  Rape  ({  S9*)— luBtozurr  or  Pboskoutbiz 
—  Statutobt  Offenbss  —  Etidengi  —  In- 
btbuctiors  —  "  resist  jlkoi**  —  "emo- 

TUAL  RbSISTAVCB." 

Where^  on  a  trial  for  rape  on  a  female  im- 
be(^e,  punishable  by  Code,  |  4758,  punishing 
rape  on  a  female  of  such  imbecility  of  mind  as 
to  prevent  effectual  resistance,  the  evidence 
showed  imbecility,  reqoested  instructiona  that, 
if  prosecutrix  was  an  imbscUe.  a  conviction  was 
not  wuranted,  unlen  such  imbeclllb  waa  of 
such  an  extent  tliat  by  reason  thereof  she  was 
unable  to  offer  such  resistance  as  would  ordi- 
narily be  offered  by  the  average  girl  of  her  age, 
and  that  effectual  resistance  in  the  statute  &d 
not  mean  such  entire  resistance  as  would  pre- 
vent accused  from  ravishlnK  ber,  but  meant  sim- 
ply ordinary,  usual,  and  fair  resistance,  were 
properly  refused  because  introducing  elements 
not  in  the  statutory  offense:  the  word  "ef- 
fectual" being  defined  aa  adequate,  effective, 
and  efficient,  and  "effectual  resistance"  meaning 
more  than  mere  resistance. 

{Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  SI  88-100;  Dec  Dig.  |  SO* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6172.] 

7.  Rape  ({  61*)— Imbecilitt  Pbosecutbix 
— Statutory  Offenses. 

The  state  on  the  trial  of  accused  for  rape 
on  an  imbecile  female  in  violation  of  Code,  { 
4758,  punishing  rape  on  a  female  of  such  im- 
Ijecility  of  mind  as  to  prevent  effectual  re- 
sistance, need  only  show  that  the  imbecility  of 
prosecutrix  was  such  that  effectual  resistance 
was  impossible,  and  need  not  show  that  her  pas- 
sions were  not  Induced  by  weak-mindedness, 
and,  where  such  mental  condition  was  shown,  it 
was  immaterial  whether  she  resisted  or  what 
other  circumstances  aided  in  the  accompli^ 
ment  of  the  act 

[Ed.  Note. — For  other  casps,  see  Rape,  Cent. 
Pig.  $j(  71-77;  Dec  Dig.  {  51.*] 


&  CBnoRAL  X«AW  (I  830*>— UrsBnonoNB-— 

Requests — ^Necessity. 

Where  accused  on  a  trial  for  rape  on  an 
imbecile  female,  in  violation  of  Code,  |  4758, 
desired  instructions  aiding  the  jury  m  under- 
standing the  statute,  he  must  presmt  a  proper 
iDStruction,  and  it  is  not  enough  to  request  im- 
proper instructions. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig;  H  2012,  2017;  Dec  Dig.  f 

83a*] 

9.  Guiairu  IiAW  (|  780*)— Impbopkb  Abou- 

HBNT  or  GOVNSBL  — OsnCIIOHS  — OOBBEO- 

TION  BT  COUBT. 

The  sustaining  of  an  objection  to  a  state- 
ment  of  the  prosecuting  attorney  in  bis  closing 
argument  tliftt  It  was  practically  admitted  titMt 
accused  had  eonuuitted  the  cnme  sufficiently 
dealt  with  the  argument;  accused  not  asking 
for  a  new  trial  on  the  ground  that  the  state- 
ment was  a  violation  of  Code,  f  5484,  as  r^er- 
rlng  to  the  failure  of  accused  to  testify. 

[EA.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  |  1683;  Dec  Dig.  |  730.*] 

10.  Cbiuinai,  Law  (|  722*) — Ikpbopbb  Abou- 
HENT  or  Counsel  —  OBJXcnoNB  —  Cobbec- 
noN  BT  Court. 

Where  accused  during  tiie  time  prosecutrix 
testified  sat  and  grinned  at  lier,  tlie  amimakt 
of  the  prosecuting  attorney  that  accused  wtiile 
prosecutrix  testified  grinned  at  her,  and  appar- 
ently gloated  over  bis  conqnest,  was  not  ground 
for  reversaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1674;  Dee.  pig.  |  722.*] 

11.  Cbiminal  Law  (|  1055*)  —  Impbofkb 
Abquuent  of  Counsel— Objections  —  Re- 
view.  ■ 

A  motion  for  new  trial  on  the  ground  of 
misconduct  of  the  prosecuting  attorney  in  bis 
closing  argument  doei  not  go  beyond  the  ob- 
jections and  exceptions  taken  to  the  argument, 
and  the  court  on  appeal  will  only  consider  sucb 
objections  and  exceptions. 

[Ed.  Note — ^For  other  eases,  see  Criminal 
Law,  Cent  Dig.  U  2666,  2607;  Dec  Dig.  | 
1055.*] 

12.  Cbivinai,  Law  (|  1065*)  —  Imfbopeb 
Arouubnt  of  Pbobecutino  Attobnbx— Ub- 
view— Objbchonb — Excbptions. 

The  court  oo  appeal  will  only  consider  ob- 
jections  to  the  improper  aigoment  of  the  prose- 
cuting attorney  taken  during  the  trial,  and  ex- 
ceptions reserved  thereto,  and  accused  complain- 
ing of  the  argnmrait  must  bring  specific  com- 
plaint to  the  notice  of  the  trial  cotirt. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig;  H  2666,  2667;  Dee.  Dig.  | 
1055.*] 

18.  CBUfiNAL  Law  (H  1110*)  —  Ihpbopeb 
ABaouEHT  OF  Pbobecutino  ATioaHBT— Rb- 
TiBw — Objections — ExcEFnom. 

Where  accused  complained  M  Hie  closing 
argument  of  the  prosecuting  attorney,  which 
purported  to  be  in  response  to  statements  of 
counsel  for  accused,  and  such  statemmts  were 
not  in  the  record,  the  court  on  appeal  would 
not  disturb  the  action  of  tfw  trial  court  over- 
mling  objectioaB  to  the  argument 

[Ed.  Note. — VoT  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2827,  2t^-^30;  Dec  Dig. 
S  1119.*] 

14.  Cbiuinal  Law  (S  1064*)  —  Ikpsopkb 
Aboument  of  Pbosecutino  Attobhbt— Re- 
view—Objections— Exceptions. 

Where  accused  did  not  ask  for  a  new  trisl 
on  tiie  ground  that  the  prosecatlng  attorney  in 
his  cloqing  ar^ment  referred  to  the  failure  of 
accused  to  testify,  and  tiiereby  violated  Code,  | 
5484,  the  question  whether  that  statement  ww 
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a  Tiolatioa  of  the  itatate  would  not  be  oon- 

[Ed.  Note.— For  other  cases,  eee  Criminal 
Uw,  Cent  Di*.  U  267e~26S4;  Dec  Dig.  | 
1064.*] 

Appeal  from  District  Court,'  Hancock  Gonn- 
t7;  J.  F.  Clyde,  Judge. 

Indictment  for  rape  under  the  provislous 
of  sectioD  4758  of  the  Code.  There  was  a 
Terdlct  of  guilty  &nd  Judgment  entered  tbere- 
oa.  Defendant  appeals.  Affirmed. 

John  Hammm  and  Senn^  BUss  ft  Wit- 
wer,  all  of  Brltt,  for  appellant  GL  B.  Wood, 
«r  Corwltli,  and  J.  E.  Wichmao,  of  Oamer, 
for  the  State, 

ETANS,  J.  The  chai^g  part  of  the  In- 
dictment Is  as  follow:  "The  said  William 
HcElnnon  on  or  about  the  lOtb  day  of  Se[>- 
tember,  In  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eleven,  in  the  county  afore- 
said, did  wlllfnlly,  unlawfully,  and  felonious- 
ly rartsh  and  carnally  know  one  Jessie  Olan- 
Tille,  then  and  there  being,  the  said  Jerale 
OlaoTlIle  being  then  and  there  a  girl  of  the 
age  of  twenty  years,  and  naturally  Imbecile 
and  weak  ta  mind,  and  deficit  In  understand- 
ing, to  such  an  extent  that  she  did  not  know 
or  comprehend  the  nature  of  the  act,  and 
naturally  of  such  imbecility  of  mind  and 
weakness  of  body  as  to  prevent  her  making 
effectnal  resistance  to  said  defendant  and 
Us  unlawful  act,  contrary  to  and  in  violation 
of  law  and  against  the  peace  and  dfgnt^  of 
tbe  state  of  Iowa."  In  support  of  the  In- 
dictment the  state  offered  evidence  tending 
to  show  that  the  prosecuting  witness  was 
Datnrally  of  such  imbecility  of  mind  as  to 
come  within  tbe  classification  of  the  statute. 
Tbe  defaidant  iraa  not  a  wltnen  in  Ida  own 
behalf. 

On  behalf  of  the  state,  the  lUidt  inter- 
coarse  was  proved  by  the  testimony  of  the 
prosecnting  witness  and  by  corroborative 
«vldence  which  was  all  but  conclusive.  On 
the  question  of  tbe  mental  condition  of  the 
prosecuting  witness,  many  witnesses,  both 
expert  and  nonexpert,  testified.  Ail  such 
testimony  tended  to  show  that  the  prosecut- 
ing witness  was  not  normal  in  her  mental 
development  She  had  considerable  intelli- 
Kence  and  ability  to  learn  In  school,  but  in 
all  her  association  with  others  she  was  back- 
ward and  nonreslstlng.  She  lacked  InltlatiTe 
both  In  conversation  and  conduct  She  sel- 
dom spoke  except  to  answer  questions,  such 
answers  being  usually  "Yes"  or  "No."  She 
was  industrious  and  obedient  to  any  request 
for  assistance,  but  her  conduct  was  usually 
set  In  motion  by  some  one  else.  She  was 
20  years  of  age  at  the  time  of  the  alleged' 
offense.  Her  bodily  condition  also  was  ab- 
normal. Her  eyes  "rolled."  She  had  a  de- 
fective spine,  and  walked  with  a  "shuffiing 
calt"  All  the  teBtlmony  tended  to  show 
that  she  lacked  materially  In  mental  capaci- 


ty and  in  resisting  powot.  The  d^endant 
called  as  wttneasee  three  medical  experts,  all 
of  whom  had  prevlonsly  made  an  ezamlna- 
tloa  of  the  prosecutrix.  We  quote  from  their 
testlmcmy  aa  follows: 

Dr.  Cole  testUted:  "I  would  class  her  on 
tbe  dlWding  line  between  a  tow  mentally 
and  an  imbecile.  She  had  the  will  power 
to  make  the  ordinary  reslBtance  In  propor- 
tton  to  her  Intellectual  power.  I  think  ahe 
Is  somewhat  below  the  average  girl  of  her 
hge  In  Intdllgoice.  She  has  tbe  Will  power 
between  the  highest  class  of  imbecile  and 
the  low  average  person.  I  don't  think  she 
would  have  the  same  power  to  distingnlsfa 
between  right  and  wrong  that  a  girl  of  aver- 
age mentality  would  have.  I  think  her  men- 
tal defects  would  lead  her  to  yield  to  tte 
desires  and  the  Importunities  of  man  asking 
her  for  sexual  Intercourse  easier  than  a  gl^ 
of  higher  mmtalitgr.  InriiecUee  cant  reeiat 
temptatlona  with  the  same  degree  13iat  a 
pason  ot  average  mentality  can.  Hie  ablU* 
ty  to  converse  Is  not  always  a  true  teat  <tf 
imbecility.  Her  physical  defects  are  mcffe 
abnormal  than  her  mental  defects.  The 
symptoms  point  very  strongly  to  a  degraiera- 
tlon  in  one  of  the  cords  of  the  spinal  col- 
umn. She  baa  enlarged  tonsils  and  adenoids 
wbldi  makes  it  diflteolt  for  her  to  breathe, 
and  cansea  month  breathing." 

Dr.  Bnrke  testified:  "She  Is  below  the 
average  in  Intelligence  and  brightness  for  a 
girl  of  her  age.  You  would  probably  have 
to  class  her  aa  an  imbecile.  She'd  be  a  per- 
son with  a  weakened  intellect  but  she'd  be 
above  the  average  of  intellect  of  an  Imbecile. 
She'd  be  a  high-standard  Imbecile.  Her 
ability  to  choose  her  desires  would  be  limit- 
ed according  to  the  amount  of  her  intellect 
The  tact  that  she  stated  when  asked  to  have 
sexual  Intercourse  that  she  was  afrala  she 
would  get  In  a  family  way  would  indicate 
reasoning  power  and  Intelligence,  and  the 
fact  that  she  refused  to  tell  her  parents 
would  indicate  the  same  thing.  She  has 
many  physical  defects."  Cross-examinatioA : 
"My  entire  testimony  Is  based  on  the  exami- 
nation of  last  night  An  imbecile  Is  a  person 
with  an  Impaired  mentality  and  intellect  by 
various  degrees.  Most  of  her  answers  that 
she  made  us  were  In  monosyllables.  Jessie 
Glanvllle  didn't  have  the  resisting  power  of 
the  average  girl  of  her  age." 

Dr.  Irish  testified  in  accord  with  the  two 
preceding  witnesses,  and  also :  "I  think  ber 
physical  defects  exaggerate  her  mental  de- 
fects." 

The  evidence  as  a  whole  leaves  no  room 
for  reasonable  doubt  of  the  imbecility  of 
mind  of  the  prosecuting  witness  to  a  notice- 
able degree.  The  defendant  worked  at  the 
home  of  the  prosecutrix  for  about  three 
months  prior  to  the  Illicit  relation  charged. 
He  had  also  boarded  there  a  short  tbne  In 
the  previous  fall.   He  appears  to  have  re- 
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cently  come  Into  the  n^i^borhood.  His 
preTlona  history  Is  not  dlscloeed  In  the  record. 

[1]  Many  points  relating  to  the  admission 
ot  testimony  axe  rtiled  upon  for  reTersal. 
The  testimony  of  the  vltneeses  Is  Interspers- 
ed with  many  statanents  of  concloslon  or 
opinion  as  to  the  mottal  oondlttcm  of  the 
pFoaeentrlx,  and  the  claims  of  error  In  the 
adralsslon  of  testimony  are  directed  largely 
to  these  pi^ts.  One  witness  testified  that 
she  was  "odd  acting";  another  that  she  cried 
mncta  without  apparent  reason ;  others  that 
she  anMared  to  la^  wUl  power.  We  cannot 
undertake  to  pass  now  In  detail  q>on  theee 
vedflc  objecUona.  Tha  state  of  the  erldeiice 
(tti  both  aides  as  to  the  Imbecility  of  the 
prosecotlng  witness  was  andh  as  we  have 
BofRclaitly  Indicate  above  that  no  possible 
projndlee  oonld  result' fxom  the  ez^esrions 
of  opinion  complained  of,  even  If  they  were 
tedmlcally  Impn^er.  We  are  of  the  opinion, 
also,  that  aa  to  many  of  snch  ofdnions  at 
least  tliere  was  snfficivit  basis  fw  tiielr  adr 
ndsslim  under  the  rules  heretofore  annoono- 
ed  by  na.  Relnln^ns  t.  Association,  116 
Iowa,  864, 80  N.  W.  lllS;  State  r.  McKnigbt, 
11J»  Iowa,  79,  96  N.  W.  6S.  On  the  anestion 
of  opinion  as  to  will  power,  the  medical  erl- 
dence  introdnced  by  the  d^nidant  shows 
that  Imbecility  of  ndnd  rednoes  the  wlU  pow- 
er. There  is  nothing  in  the  opinions  of  the 
medical  witnesses  of  the  state  Inconsistent 
with  this  view,  and  we  see  no  groond  of 
prejudice  at  this  point 

[2]  2.  Frank  Glanvllle  was  a  wltnesB  for 
the  state.  He  was  an  onde  of  the  prose- 
cntrlx.  She  was  at  his  taonse  the  Sunday 
afternoon  of  September  iOth,  when  the  de- 
fendant called  for  her.  He  testified  briefly 
to  the  clrcomstances  of  sDch  call,  and  that 
the  prosecntrlx  went  away  with  the  defend- 
ant In  his  bog^.  On  cross-examination,  de- 
fendant's eonnsel  put  to  blm  the  following 
qneetlon:  "Yon  knew  from  what  yon  had 
heard  and  was  conscious  of  the  fact  that 
Sunday  when  he  came  there  that  he  bad 
gone  with  her  some?"  The  trial  conrt  sue- 
tained  an  objection  to  this  question  on  the 
ground  that  it  was  not  cross-examination 
and  hearsay.  Complaint  Is  made  of  this  rul- 
ing. It  Is  contended  that  an  answer  to  this 
question  would  have  tended  to  show  conduct 
on  the  part  of  this  witness  Inconsistent  with 
his  present  testimony  as  to  the  mental  weak- 
ness of  the  prosecutrix.  It  Is  argued  that, 
if  he  had  believed  that  she  was  mentally 
weak,  he  would  not  have  permitted  her  to 
go  with  the  defendant,  and  the  fact  that  he 
did  permit  her  to  go  witb  him  indicated  ills 
belief  in  her  normal  mental  condition.  The 
argument  assumes  too  much.  The  question 
was  not  a  very  Important  one,  and  was  well 
within  the  discretion  of  the  trial  court  to  per- 
mit or  refuse.  The  witness  had  no  control 
over  the  prosecutrix.  Even  If  he  had  been  her 
father,  he  had  a  right  to  assume  that  the 
intentions  of  the  defendant  In  calling  for  her 


were  honorable.  If  they  had  been  btmorable, 
they  might  have  been  an  aid  to  her  recovery 
of  normal  mental  condition.  What  Is  hoe 
said  wlU  aj^Iy  also  to  ai^ollant's  ^mllar 
complaint  as  to  the  testimony  «t  the  wife  of 
this  witness. 

[3]  The  defwdant  complains,  also,  of  the 
refusal  of  the  court  to  permit  him  to  ctdbs- 
examine  this  wltnas  as  to  the  comparative 
condition  of  ber  brothers  and  sisters.  The 
witness  tutlfled  on  direct  ezamlnatl<m  that 
the  proaeeatrlz  had  not  learned  to  walk  at 
18  months,  an4  that  ahe  had  nevor  learned 
to  talk  plainly.  He  was  aAed  on  cross- 
eramlnatton  how  dd  the  hnOur  Tergll 
was  when  he  learned  to  talk  and  walk;  also 
bow  old  tho  broOier  Howard  was  wli«i  he 
learned  to  talk  and  walk;  and  bow  old  the 
otber  sister  was  when  she  learned  to  talk 
and  walk.  The  trial  court  sustelned  ob- 
jections to  hU  these  questions.  Clearly,  tb^ 
were  not  cross-exandnatlon.  The  trial  court 
held  than  to  be  immaterial. 

[4]  We  think  hi  the  ateto  of  the  record 
the  ruliiv  was  proper.  We  can  we  no  aid 
to  the  defendant  in  the  Inquiry  in  tbia  case 
to  be  had  1^  any  answa  that  might  be 
glvoi  to  the  qoestlona  propounded.  U  It 
should  appear  that  the  otho'  diUdren  were 
defective  also,  It  could  not  aid  the  defimul- 
ant  Neither  would  It  aid  him  to  show  that 
they  were  not  defective.  If  It  were  ahown 
tliat  they  were  as  old  as  the  proaecntrix 
when  they  learned  to  walk  and  telk,  and 
were  now  mentally  normal.  It  would  not 
contradict  or  explain  away  the  present  con- 
dition of  the  prosecutrix.  Bvct  if  the  evi- 
dence were  material  for  the  defendant,  its 
exdualon  on  the  cross-examination  was  clear- 
ly within  the  discretion  cf  the  court. 

[I,  I]  3.  Perhaps  the  most  strennous  com- 
plaint of  the  defendant  is  that  the  trial  court 
failed  to  define  to  the  Jury  the  statute  under 
which  he  was  indicted.  Section  4*^8  of  the 
Code  Is  as  follows:  **CBmal  knowledge  of 
imbecile  or  insensible  female  If  any  per- 
son unlawfully  have  carnal  knowledge  of 
any  female  by  administering  to  her  any 
substance,  or  by  any  other  means  producing 
such  stupor  or  such  imbecility  of  mind  or 
weakness  of  body  a«  to  prevent  effectual  re- 
tiatance,  or  have  such  carnal  knowledge  of 
an  Idiot  or  female  naturally  of  such  imbecil- 
ity of  mind  or  weakness  of  body  as  to  pre- 
vent effectual  resistance,  he  shall  be  punish- 
ed as  provided  In  the  section  relating  to 
ravishment"  At  the  request  of  the  defend- 
ant the  trial  court  gave  to  the  Jury  the 
following  instruction:  "Before  you  would 
be  warranted  in  finding  the  defendant  guilty, 
yon  must  be  convinced  beyond  a  reasonable 
doubt  that  the  defendant  did  have  sexual  In- 
tercourse with  prosecutrix  as  alleged,  and 
further  convinced  beyond  a  reasonable  doubt 
that  Jessie  Qlanvllle  was  at  such  time  of 
such  imbecility  of  mind  as  to  prevent  effec- 
tual resistance"  The  defendant  at  the  sanne 
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time  asked  the  trial  floort  to  give  tbe  follow- 
ing Instractlonfl : 

"No.  5.  Even  thonSh  yon  should  find  that 
Jessie  GlanviUe  «u  an  imbecile  or  weak- 
minded,  or  bdow  the  ordinary  girl  In  IntelU- 
gen'ce  or  will  power,  yoa  would  not  be  war- 
ranted In  coDTicUug  defendant,  unless  audi 
ImbetdUty  or  weakness  wasitf  sndian  eztoit 
that  by  reason  thereto  she  was  iHwroited  and 
unable  to  offer  such  resistance  as  would  ot^ 
oarlly  be  offered  by  the  arerage  girl  of  her  age. 

"No.  6.  Even  though  yon  should  belleTe  from 
tbe  evidence  that  Jessie  Glanvllle  was  of  weak 
ndnd,  but  yon  abonld  fortbar  find  that  she 
permitted  defendant  to  have  sexual  Into^ 
course  with  her  because  of  her  passions 
having  beai  aromed*  not  indaeed  bj  weal^ 
DlndednesB,  It  would  be  your  dnty  to  find 
tbe  defendant  not  guilty.** 

"No.  7.  Effectual  resistance  as  mentioned  bi 
the  stetnte  does  not  mean  such  entire  resist- 
ance as  wvnld  prevent  the  defendant  from  hav- 
ing Benal  intercourse  with  her,  but  It  means 
•imply  ordinary,  usual,  and  fair  resistance.* 
These  latter  were  refused  by  the  trial 
court  Tbe  point  here  made  la  not  free 
from  dilDcnlty.  It  undoubtedly  devolves  tv- 
on  the  trial  court  to  define  the  terms  of  an 
Indictment  or  statute  when  such  definition 
Is  necessary  to  their  fftir  understanding  by 
tbe  Jury.  State  t.  Olark,  78  Iowa,  498,  4S  N. 
W.  273;  State  r.  Bralnard,  26  Iowa,  S72. 
This  is  particularly  so  when  sUcb  technical 
terms  are  Involved  as  are  not  within  eommcm 
use  and  undwetandlng  of  Jorars.  The  words 
boe  involved  are  not  tedinlcal  in  that  sense. 
Th^  luve  no  technical  legal  meaning  as 
dlstlngnlshed  from  their  ordinary  meaning. 
They  are  as  w^  understood  by  the  ordinary 
Juror  as  any  synonym  which  could  be  sub- 
stituted therefor.  The  word  "resistance 
could  perhaps  be  more  readily  understood  by 
a  juror  than  tbe  word  "effectual."  Surely 
no  aid  to  an  understanding  of  the  word 
"resistance"  could  be  given  by  an  attempt- 
ed definition  thweof.  According  to  Web- 
ster's International  Dictionary,  the  only  def- 
inition of  which  the  word  "effectnal"  Is  ca- 
pable la  "adequate,  effective,  efficient"  The 
term  "effectual"  is  need  In  the  statute  as  a 
word  of  emphasis.  "Effectual  resistance" 
Is  something  more  than  mere  resistance.  Tbe 
Implication  of  the  statute  is  that  the  nor- 
mal, virtuous  woman  Is  capable  of  "effec- 
tnal resistance"  against  assault  upon  her 
virtue.  Instruction  No.  7  requested  by  the 
defendant  seeks  to  Introduce  an  element  of 
moderation  Into  tbe  quality  of  the  resistance. 
For  tbe  word  "effectual"  It  substitutes  "sim- 
ply ordinary,  usual,  and  fair."  The  statute 
Itself  deals  not  in  such  distinctions,  nor 
does  It  imply  any  element  of  moderation  or 
acquiescence  In  the  quality  of  the  resistance 
irtUch  a  normal  woman  would  put  forth. 
The  trial  court  therefore  properly  refused 
the  requested  instruction  No.  7.  Requested 
instmctlon  No.  0  is  equally  objectionable  on 


a  slightly  different  ground.  It  was  not  In- 
.cnmbent  upon  the  state  to  show  whether  the 
IMiasious  of  the  prosecutrix  were  In- 
dneed  by  weak-mindedness." 

[7]  It  was  snffldoit  to  show  that  her  Im- 
becility of  mind  was  such  that  "effectnal  re* 
slstance"  was  Impossible.  Sacb  mental  c<ni- 
dltlon  being  shown  to  the  satisfaction  of 
tbe  jury,  thai  tlte  prosecntrlx  was  within 
the  prohibited  daas,  as  modi  so  as  if  she 
were  under  the  age  of  consent  or  wen  an 
Idiot  If  she  was  of  snch  imbecility  of  mind 
as  to  prevent  effectual  resistance,  then  it 
was  immaterial  whether  she  did  resist  or 
what  otbur  circBmatancea  aided  In  Iter  pol- 
lution. In  SUA  a  cue  It  la  not  tm  the 
Jnry  to  speculate  whether  the  drcumstances 
were  such  that  she  would  bare  ylel^  her 
virtue,  evot  thongb  she  bad  not  been  Imbe- 
cile. 

We  aee  no  great  lAJectlon  to  tbe  reqneet- 
ed  Instructlffli  No.  H,  nor  can  we  eay  that 
the  court  neoesaarlly  erred  In  reusing  It 
As  respects  the  real  question  at  this  pt^t, 
It  amounted  snbetantlally  to  a  rwetition  of 
tbe  statute  and  of  the  instmctiona  already 
given  the  conrt  Tbe  real  question  at 
this  point  was  the  mental  condition  of  the 
proeecutrlz,  as  already  stated.  We  do  not 
think  tbe  requested  instruction  would  render 
tbe  statute  any  plainer  at  that  point  It  Is 
not  wholly  free  from  objection.  In  that  it 
is  so  worded  as  to  bear  a  possible  objection- 
able construction,  and  as  to  direct  the  mind 
of  the  Jury  In  the  wrong  direction.  The 
question  for  the  Jury  was  not  what  an  aver- 
age girl  "would  ordinarily"  do  under  the 
same  circumstances.  It  is  what  she  could 
do  In  a  moral  sense,  and  what  she  wonld  be 
expected  to  do  under  the  demands  of  her 
virtue.  We  think,  therefore,  that  the  court 
did  not  err  In  the  refusal  of  any  of  tbe 
three  requested  instructions  on  this  sub- 
ject 

[I]  It  la  urged,  however,  that  even  though 
the  requested  Instructions  were  not  proper, 
the  subject  was  brought  to  tbe  attention  of 
the  court  In  such  a  way  as  to  impose  upon 
It  the  duty  of  a  proper  Instruction  involving 
a  definition  of  the  statute.  In  view  of  tbe 
manifest  difficulty  and  ai^reut  Impossi- 
bility of  making  the  statute  any  plainer  by 
definition,  we  think  It  devolved  upon  counsel 
to  formulate  and  present  a  proper  Instruc- 
tion which  would  aid  In  an  understanding 
of  the  statute. 

[1,11]  4.  In  the  <doeIng  argument  to  the 
Jury,  the  prosecuting  attorney  used  the  fol- 
lowing language :  "It  Is  practically  admitted 
that  he  committed  this  crlm&"  This  state- 
ment was  objected  to  by  counsel  for  the  de- 
fense as  improper  and  unfair,  and  the  ob- 
jection was  sustained  by  the  court  Later 
in  the  argument  the  following  was  said: 
"While  she  is  telling  her  story  of  shame 
and  disgrace,  the  defendant  sits  here  smil- 
ing, grinning  at  her,  ajq^arently  gloating 
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over  his  conqueBt"  This  was  objected  to  as 
Improper,  and  as  referring  to  something 
that  cannot  be  in  the  record.  No  direct  rul- 
ing was  made  upon  this  objection.  Later  In 
the  argument  the  following  occurred :  "They 
want  you  to  say  that  he  is  a  poor  homeless 
boy;  that  he  has  got  an  imaginary  father 
and  mother  somewhere.  I  think,  if  counsel 
would  Imagine  a  little  more  correctly,  they 
would  Imagine  a  deserted  wife  and  chll* 
dren  somewhere  instead  of  a  father.  Mr. 
Senneff:  Just  a  moment;  your  honor,  we 
object  to  such  a  statement  as  that  as  mis- 
conduct on  the  part  of  the  state's  attor- 
ney In  closing  argument,  and  ask  that  the 
Jury  be  admonished  not  to  consider  such 
statement  Court:  1  think  that  objection 
should  be  sustained.  The  Jury  should  not 
pay  any  attention  to  the  statement  made  by 
counsel."  Complaint  Is  made  of  the  state- 
ments In  argument  above  quoted.  The  con- 
duct of  attorneys  in  the  course  of  argument 
is  a  matter  peculiarly  within  the  discretion 
and  power  of  the  trial  court  As  to  the 
first  and  third  of  the  above  complaints,  we 
tblnk  they  were  fairly  and  sufficiently  dealt 
with  by  the  trial  court  The  last  statement 
particularly  purports  to  have  been  made  In 
response  to  statements  In  argument  by  de- 
fendant's counsel.  The  trial  court  was  In  a 
position  to  know  how  much  JnstlflcatioQ  or 
mitigation  there  was  for  the  purported  re- 
sponse of  the  county  attorney.  As  to  the 
second  complaint,  the  propriety  of  the  ar- 
gument was  peculiarly  within  the  obserra- 
tion  of  the  court  If  the  defendant  conduc^ 
ed  bims^  In  the  manner  stated  while  the 
prosecutrix  was  upon  the  stand,  be  was  nec- 
essarily subject  to  Uie  obsemttoD  otfbaSn- 
ry.  DOT  do  we  see  any  fair  reason  why  rea- 
sonable OHDment  upon  such  conduct  mi^t 
not  be  made  In  argument  to  the  jury. 

[11-14]  5.  In  the  foregoing  paragraph,  -we 
have  confined  oar  consideration  to  tboee 
parts  of  the  argomoit  of  Uie  county  attorney 
to  wblcb  ob]ectl(Hi  was  made  at  the  trial. 
Objections  are  now  urged  here  to  considera- 
ble portions  of  such  argument  to  wbltft  no 
objection  appears  to  hare  been  made  In  the 
trial  oonrt  fTbe  dosiiv  address  of  the 
county  attorn^  was  taken  down  In  foil  In 
ebortliand,  and  was  included  as  part  of  tiie 
record.  It  is  presented  to  us  in  full.  Sev- 
eral portions  of  it  are  singled  out  In  argu- 
ment, and  urged  upon  our  attention  as 
grounds  of  reversaL  The  record  does  not 
dl8Cl<HW  that  any  of  these  pass^es  were 
made  tlie  basis  of  a  complaint  or  a  ground 
of  motion  fttr  a  new  trial  in  the  court  be- 
low. The  motion  for  a  new  trial  presented 
23  grounds  or  paragraphs.  The  twenty-third 
paragraph  was  as  follows:  "Hisconduct  of 
the  prosecuting  attorney  in  closing  argu- 
ment" So  far  as  appears  in  this  record, 
the  only  misconduct  to  which  the  attention 
of  the  trial  court  was  directed  either  by 


motion  for  new  trial  or  otherwise  was  that 
which  we  have  already  considered  tn  the 
preceding  paragraph.  The  argument  of  the 
county  attorney  cannot  be  brought  here  for 
original  review.  We  will  only  consider  those 
portions  thereof  which  were  presented  to 
the  consideration  of  the  trial  court  It  is 
perhaps  true  that  It  was  not  necessary  for 
the  appellant  to  renew  repeated  objections 
to  the  ai^ument  of  the  county  attorney. 
But  it  was  necessary  for  him  in  some  way 
at  some  time  to  bring  his  specific  complaint 
as  to  alleged  misconduct  to  the  notice  of  the 
trial  court  The  twent7-third  paragrapli 
of  the  motion  for  a  new  trial  did  not  pur- 
port to  go  beyond  the  objections  and  excep- 
tions already  mad&  We  may  say,  also,  that 
such  porUons  of  the  closing  argument  as  are 
complained  of  purported  to  be  In  response 
to  statements  of  counsel  for  defendant  in 
argument  Such  argumente  were  not  pre- 
sented. Whether  such  closing  argument  was 
fairly  responsive  to  what  had  been  said  by 
counsel  for  defendants,  even  though  beyond 
the  record,  was  peculiarly  within  the  ob- 
servation and  knowledge  ot  the  trial  judge. 
It  Is  sometimes  true  tn  the  trial  of  criminal 
cases  that  the  county  attorney  is  not  the 
first  offender  along  that  line.  In  view  of 
the  state  of  the  record  as  indicated,  we 
will  not  undertake  to  review  further  the 
dosing  argument  It  Is  suggested  in  argu- 
ment that  the  defendant  did  not  become  a 
witness  in  his  own  behalf,  and  that  be  was 
therefore  prejudiced  by  the  statement  that 
the  crime  was  practically  admitted.  The 
defendant,  however,  asked  an  instruction  on 
that  subject  which  the  court  gava  If  this 
statement  of  the  dosing  argument  should  be 
deemed  a  violation  of  the  provisions  of  sec- 
tion 64d^  then  defendant  was  entitled  to  a 
new  trial  for  that  cause  alone  under  the 
provisions  ot  such  section.  But  the  defend- 
ant did  not  ask  tor  a  new  trial  on  that 
ground.  That  aneation  Is  therefore  ^ml- 
nated  from  our  consideration.  The  fore- 
going disposes  of  the  principal  matters  press- 
ed upon  our  attention.  The  case  Is  one  of 
great  importance.  We  are  satlsflled  upon 
the  record  that  the  defendant  has  had  a 
ftilr  trial,  and  that  the  evideoce  of  his  gnllt 
Is  practiGally  conduslve. 

The  Judgment  entered  below  U  tberefore 
affirmed. 


FISHER  V.  TBTTMBAUBB  ft  SMITH  et  al. 

(Supreme  Oonrt  of  Iowa.   Nor.  20,  1912.) 
1.  ExcHANQB  OF  Pbopkbtt  <|  4*) — ^Basis  or 

EXCHANOB — ^ACREAQK  VALUATION. 

Where  an  original  contract  for  the  ex- 
change of  property  provided  for  an  exchan^re 
of  defendant's  farm  of  200  acres  to  be  taken  at 
$60  per  acre,  or  $12,000,  for  plaintUTs  stock  of 
mercoandise,  the  farm  was  exchanged  at  the 
estimated  vuue  per  acre  and  not  at  ^jgrom  val- 
uation, and  tba,  notwithstanding  oefendants 
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afterwards  agreed  to  reduce  the  price  of  the 
fftrm  $250,  and  hence  plaintlS  was  entitled  to 
recover  for  a  material  deficiency  in  qnantity. 

[Ed.  Note. — For  other  eaaes,  see  Bzchange 
of  Property,  Cent  IMg.  |  4;  Dec.  Dig.  |  4.*] 

2.  EXCHAHQI  OF  PaOFKBXT  (|  8*) — DsnCIBN- 
OT  IV  QUANTITT— "MCOB  OB  IaSS." 

Where  a  contract  for  the  exchange  of  a 
itock  of  gOf>dB  for  a  farm  described  it  as  con- 
taining 200  acres  "more  or  less  according  to 
the  go,Twnment  aarrey,"  stieh  quoted  words 
contemplated  only  each  differences  as  were  due 
to  errors  incident  to  measarements  by  different 
snrveyors  and  the  variance  in  the  instruments 
Bsed,  and  did  not  cover  a  discrepancy  of  8.58; 
fucb  discrepancy  being  sufficient  to  jastify  an 
allowance  of  damages. 

[Ed.  Mote.— For  other  cases,  see  Bzchange  of 
Property,  Cent  Dig.  {|  14-18;  Dec  Dig.  i  &* 

For  other  definitions,  wo  Words  and  Pbxases. 
vol  5,  pp.  4582-4C05.] 

8.  EXCHAHOB  OF  PbOPBBTT  (f  8*)— LAND— DF- 

nciBHOT  in  QuAnrzTr— QuAKTuu  Mkbuxt. 
Where  the  value  of  oertein  land  as  stated 
in  a  contract  for  an  exchange  of  tlie  land  for  a 
stock  of  goods  was  a  mere'estimate  for  trading 
purposes,  and  plaintiff  testified  that  the  land 
was  worth  much  less  per  acre  than  the  price 
fixed,  be  was  only  entitled  to  recover  for  a 
shortago  in  acreage  on  qnaotam  maralt 

[Ed.  Note — For  oOter  cases,  see  Bxehange  of 
Praperty,  Gent  Dig.  H  14-18;  Dee.  Dig.  fS.*] 

4.  Tsiai.  (I  11*) — Oalfndabs — ^Waitkb  of 
Erbob. 

Where  no  grounds  of  equitable  relief  are 
alleged,  and  defendant  does  not  move  to  trans- 
fer the  case  to  the  law  tide  of  the  calendar  at 
or  before  the  filing  of  the  answer,  any  error  in 
placing  the  cause  on  the  eqni^  calendar  Is 
waived,  as  provided  by  Code,  |  8u4. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  28-30;  Dec.  Dig.  |  !!.•] 

B.  TwiaIm  <|  8*)— Oaunoabs— Equitt  Oasb— 

IM3AL  Issues. 

Where  plainmTs  suit  was  begun  and  might 
have  been  maintained  on  the  equitr  aide  of 
the  court  defendants  could  not  insist  on  a  trial 
of  a  counterclaim  at  law. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  6,  7;  Dec  Dig.  I  8.*j 

9.  EQUITT  (I  89*)— TKUIr— COUPXSTB  Re- 
LIKF. 

When  equity  has  obtained  jurisdiction  of  a 
controversy,  it  will  determine  all  questions  ma- 
terial or  necessary  to  the  accomplishment  of 
complct'*  justice  between  the  parties,  though  in 
d<Hng  so  it  may  be  required  to  paaa  on  mat- 
ters ordinarily  cognizable  at  law. 

[Ed.  Note — For  other  cases,  see  Equity,  Cent 
Dig.  II 104-114;  Dec  Dig.  !  30.»] 

7.  DisussAi.  AHD  Nonsuit  (|  64*)— Tbans- 
m  —  N ATOMS  or  PBocraDiNOS— Bbbob  — 
STATtrras. 

Code,  I  8432,  provides  that  an  error  of  the 
plaintiff  as  to  the  name  of  proceedings  adopted 
•hall  not  cause  the  abatement  or  dismiasal  of 
the  action,  but  merely  a  change  to  the  proper 
proceedings,  and  a  transfer  to  the  proper  dock- 
A.  Held,  Uiat  where  a  suit  was  brought  on  the 
equity  side  of  the  court  in  which  a  legal  coun- 
terclaim was  pleaded,  and  plaintiff  failed  to  ea- 
tabliiAi  a  case  for  equitable  relief,  hot  did  prove 
a  cause  of  actioD  at  law,  it  was  error  to  dismiss 
the  suit  the  proper  procedure  being  to  either 
•ward  plaintiff  the  relief  to  which  his  proof 
showed  him  to  be  entitled,  or  to  transfer  the 
case  to  the  law  calendar  for  trlaL 

[Ed.  Note — ^For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |  Ul;  Dec  Dig.  | 
54.*] 


A]p|>eal  from  District  Court,  Wasblngtou 
County;  K  E.  WUIcot^son,  Jndga 

Action  In  equity  to  reform  deed  and  re- 
cover for  Bbortage  In  acreage.  There  was  a 
coonterdalm.  On  hearing,  both  petition  and 
counterclaim  were  diauissed  without  jfrejn- 
dloe  to  the  beginning  or  maintenance  of  an 
action  on  either  at  law.  The  plaintiff  ap- 
peals. Reversed. 

Edmund  D.  Morrison,  of  Washington,  for 
appellant  Eicher  dt  LtvlnKston,  of  Wasb- 
ingttHi,  for  anitilees. 

LAI>D,  J.  On  February  10,  1909,  plaintiff 
entered  into  a  written  contract  with  Trum- 
bauer  ft  Smith,  a  copartnership  composed  of 
Charles  A.  Trumbauer  and  L.  H.  Smith, 
whereby  he  undertook  to  exchange  a  stodc 
of  hardware  and  Implements  located  In  Well- 
man  for  "their  farm  of  two  hundred  acres 
located  In  Jackson  county.  Iowa,  three  miles 
north  of  Maquoketa  *  *  *  to  be  taken 
at  $60.00  per  acre  or  $12,000.00,"  and  "the 
entire  stock  to  be  taken  at  its  or^clnal  in- 
voice price,  and  where  Invoice  cannot  be 
shown,  same  to  be  taken  at  present  whole- 
sale price.  All  furniture  and  fixtures,  con- 
sisting of  shelving,  tinners  tools,  plumbers 
tools,  pump  tools,  pump  wagon,  cash  register, 
show  cases,  counters,  chain,  desk,  two 
stoves,  and  all  other  tools  and  fixtures  dow 
used  in  connection  with  the  business,  to  be 
taken  at  the  lump  and  fixed  price  of  $1,- 
825.00."  The  contract  was  made  subject  to 
approval  on  examination  of  the  land,  and 
shortly  afterwards  the  plaintiff  examined 
the  farm,  which  resulted  In  a  snpplem^tal 
agreement  wherein  the  defendants  agree  "to 
reduce  the  price  of  the  fttrm  $260."  The  in- 
voice was  taken,  and  the  d^endanta  execut- 
ed to  plaintiff  their  note  for  $611.88,  being 
the  difference  between  the  stipulated  price 
of  the  farm,  less  incumbrance,  and  the  stock 
of  goods  and  fixtures  according  to  the  in- 
voice. The  plaintiff  executed  a  bill  of  sale 
for  the  stock  of  goods  in  pursuance  of  the 
contract  and  the  defendants  conveyed  the 
land  to  plaintiff  by  deed  containing  the  ordi- 
nary covenants  of  warranty,  and  following 
the  description  these  words,  "two  bnndred 
acres  more  or  Im  according  to  government 
survey."  Some  months  later  plaintiff  dis- 
covered that  the  farm  contained  only  10L42 
acres,  and  on  October  22,  1900,  this  suit  In 
equity  was  begun  to  reform  the  deed  by 
striking  therefrom  the  words  above  quoted, 
on  the  ground  that  the  acreage  had  been 
fraudulently  misrepresented,  and  that  said 
words  WMre  fraudulently  Inserted.  In  the 
second  count  of  the  petition  it  was  alleged 
that  there  was  a  mutual  mistake  whereby 
each  party  supposed  there  were  200  acres  in 
the  farm,  when,  in  fact,  It  contained  8.5S 
acres  less.  The  prayer  was  that  the  deed  be 
reformed  and  Judgment  be  entered  against 
the  defaidants  for  $700  and  interest  On 
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JairaaT7  10;  1911.  the  defendants  filed  an 
amoided  and  sabadtated  answer,  pntdng  In 
Issue  the  allegathms  ot  the  petition,  and 
pleading  by  way  of  countradalm  concealm<»it 
and  misrepresentation  as  to  certain  Imi^ 
ments  being  complete  and  the  contents  oX 
certain  packages  of  goods  which  were  not 
opened,  and  also  alleging  false  repreeenta- 
tion  as  to  the  value  of  flxtnres  and  the  like 
Indoded  at  the  fixed  valuatlott  of  $1,825. 
The  defendants  prayed  that  plaintiff's  peti- 
tion be  dismissed,  and  that  they  have  Judg- 
ment on  the  oonnterclaim  In  the  sum  of  fl,- 
800. 

Qu  the  same  day  the  defendants  moved 
the  court  to  "separate  the  issues  and  causes 
of  action,  and  set  that  portion  of  the  plain- 
tiff's auctions  and  demands  for  the  refor- 
mation of  the  deed  on  the  equity  docket, 
EDd  that  portion  of  the  allegations  and  de- 
mands for  a  recovery  of  damages  on  the 
law  docket,  and  for  an  order  that  the  same 
be  separately  tried.  This  motion  was  over- 
ruled, and  on  January  14th  following  the 
defendants  moved  that  the  suit  be  transfer- 
red to  the  law  side  of  the  calendar.  This 
motion  also  was  overruled.  On  hearing  it 
appeared  that  there  were  only  101.42  acres 
lu  the  farm  conveyed  to  plaintiff;  that  nei- 
ther party  knew  of  the  shortage  until  dis- 
covered by  plaintiff  in  disposing  of  it  to  an- 
other; that  defendants  supposed  that  the 
farm  contained  200  acres ;  that  both  parties 
acted  in  good  faith,  the  plaintiff  in  what  he 
said  of  the  stock  of  merchandise  and  de- 
fendants in  what  they  said  of  the  laud; 
and  that,  if  some  parts  of  articles  were  ladl- 
ing or  brok^  the  value  of  some  of  these 
was  not  shown,  and  the  only  r^resentatlon 
concerning  the  fixtures  was  what  bad  been 
paid  for  them  and  this  was  proven  true. 
The  deed  was  prepared  In  accordance  with 
the  understanding  of  the  parties.  A  case 
then  was  not  made  out  for  the  reformation 
of  the  deed,  as  the  court  rightly  decided, 
though  the  right  to  recover  some  damages 
was  conclusively  established.  The  price  of 
the  land  was  estimated  by  the  acre. 

[1]  In  the  original  contract  It  was  desig- 
nated as  "their  farm  of  200  acres,"  and  was 
to  be  taken  In  at  $60  per  acre,  or  $12,000. 
This  clearly  indicates  that  it  was  exchanged 
at  the  estimated  value  per  acre,  and  nothing 
in  the  supplemcaital  contract  wherein  de- 
foidants  "agree  to  reduce  the  price  of  the 
farm  $260"  obviates  this  conclnston. 

[f]  Where  the  sale  Is  by  the  acr^  the 
differences  presnmed  to  have  been  contem- 
plated by  the  Insertion  of  the  clause,  "more 
or  less  according  to  the  government  survey," 
are  only  such  as  are  doe  to  the  errors  Ind- 
dmt  to  measurements  by  different  surveyors 
and  the  variation  In  the  instrumrats  used. 
They  are  words  of  safbty  or  precanOon  mere* 
ly,  and  Intended  to  covn  slight  and  unim- 
portant Inaccuracies.  A  dlscrepency  of  8.68 
acres  la  ^OO  acres  Is  such  a  one  as  will  be 


remedied  by  the  allowance  ot  damage. 
Bathkfl  T.  Tyler,  ise  Iowa.  284,  111  N.  W. 
435. 

[I]  The  evidence  as  a  whol^  liowever, 
discloses  that  the  price  named  in  the  con- 
tract was  merely  an  estimate  for  trading 
pnrposes.  Indeed,  the  plaintiff  testified  that 
It  was  worth  but  $46  per  acre,  and  the  price 
of  the  fixtures,  etc^  was  estimated  at  what 
they  cost  In  the  trade  rather  than  thdr 
value.  Moreover,  the  goods;  though  a  *Mxad- 
Uig  stock,"  were  invoiced  at  original  cost, 
or,  when  this  was  not  ascertainable  from 
the  bills,  at  catalogue  prices.  In  these  dr- 
cnmstanees  the  transaction  is  to  be  regard- 
ed as  an  exchange  and  the  recovery  had  for 
the  shortage  on  a  quantum  meruit  Fagan 
V.  Hook,  134  Iowa,  381,  391,  105  N.  W.  155, 
111  N.  W.  dSL  The  petition  contained  suffi- 
cloit  to  malt,e  out  a  cause  of  action  at  law, 
and.  as  seen,  the  proof  was  such  as  to  put 
In  issue  the  amount  owing  because  of  the 
deficiency  In  the  amount  of  land,  and  also 
what  amount,  if  any,  vrere  recoverable  on 
the  counterclaim  had  the  trial  been  at  law. 
Boddy  V.  Henry,  126  Iowa,  31. 101  N,  W.  447. 

[4]  Had  no  grounds  of  equitable  relief 
been  alleged,  relief  might  have  been  granted 
for  toy  not  moving  "at  or  before"  the  filing 
of  "the  answer"  to  transfer  the  cause  to 
the  law  side  of  the  calendar.  Defendants 
waived  any  error  In  the  proceedings.  Sec- 
tion 3434,  Code;  Moore  v.  District  Twp., 
28  Iowa.  425;  Bibblns  v.  Olartc,  90  Iowa, 
231,  57  N.  W.  884.  59  N.  W.  200,  29  L.  R. 
A.  278;  Matthews  v.  Luers  Drug  Co.,  110 
Iowa.  231,  81  N.  W.  464. 

[6]  And,  plaintiff's  suit  having  been  b^un 
on  the  equity  side,  It  might  there  be  main- 
tained and  the  defendants  were  not  In  a  sit- 
uation to  insist  on  their  counterclaim  being 
heard  on  the  law  side  of  the  calendar.  Ry- 
man  v.  Lynch,  76  Iowa,  587.  41  N.  W.  320; 
Wilkinson  V.  Prltchard,  93  Iowa,  308,  61  N. 
W.  966 ;  Crlssman  v.  McDuff,  114  Iowa,  83, 
86  N.  W.  50 ;  Gatch  v.  Garretson,  100  Iowa, 
262,  69  N.  W.  650.  Or  had  the  equities  al- 
leged in  the  [>etltlon  been  proven,  and  the 
relief  "been  denied  on  some  other  ground 
than  for  want  of  evidence  as  that  it  was 
impracticable  or  Impossible,  tta^  the  court 
might  well  have  retained  the  cause  and  dis- 
posed of  It  on  the  merits,  even  though  this 
'm^ht  have  resulted  in  awarding  a  ronedy 
peculiar  to  law."  Rldunond  v.  Railway,  33 
Iowa,  441,  489;  ainton  v.  Shugart,  126  Iowa. 
Its,  l<n  N.  W.  786 ;  Johnfion  v.  Carter,  143 
Iowa,  95^  120  N.  W.  320;  Relgw  r.  Tnrley, 
161  Iowa.  491, 181  N.  W.  866. 

[I]  The  principle  is  well  stated  in  tbm  last- 
cited  case  as  follows:  "Wliai  eanltr  has 
once  obtained  Jurisdiction  of  a  eratroversy. 
it  will  determine  aU  queathnui  matuial  or 
necessazy  to  tlie  aocompUdmieat  at  full  and 
complete  Justice  betwen  the  parties,  even 
though  in  doing  so  it  may  require  pusdns  on 
some  matters  ordinarilr  cognlnbte  at  law.** 
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[7]  Bnt  here  the  eanltleB,  ttiough  alleged, 
vere  not  proven,  and  that  was  the  ground 
for  denying  equitable  relief.  The  practice 
In  such  a  caae,  In  0ie  absence  of  statutory 
prorlsiona  to  the  omtrary.  Is  to  dlsmisa  the 
cause  and  relegate  the  parties  to  an  action 
at  law,  as  was  done  by  the  district  court 
In  this  case;  Roberts  t.  Tallferro,  7  Iowa, 
110;  Cooper  T.  Annstrong,  S  G.  Greene.  120 ; 
Conyngbam  Smith,  16  Iowa,  471;  Mitchell 
T.  Dowell.  105  n.  S.  430,  26  li.  Ed.  1142; 
Deany  v.  McCown,  34  Or.  47,  54  Pac  952; 
10  Cfc.  Ill,  and  cases  collected.  But  see 
Pomeroy's  Code  Remedies,  |  20  et  seq.  As 
observed  In  Corey  v.  Sherman,  96  Iowa,  114, 
Qi  N.  W.  828,  32  L.  R.  A  490,  514:  "It  Is 
contrary  to  the  policy  of  the  statutes  of  this 
state  to  dismiss  an  action  or  defeat  a  recov- 
ery on  the  mere  ground  that  the  plaintiff  has 
erred  in  selecting  the  proceedings  to  obtain 
tbe  relief  to  which  he  Is  entitled."  Suits 
in  equity  and  actions  at  law  are  heard  and 
tried  by  the  some  tribunal,  and  section  3432 
of  the  Code  declares  that  "an  error  of  the 
plaintiff  as  to  the  kind  of  proceedings  adopt- 
ed shall  not  cause  the  abatement  or  dis- 
missal of  the  action,  but  merely  a  change 
into  the  proper  proceedings,  and  a  transfer 
to  the  proper  docket." 

This  obviates  the  dismissal  of  a  suit  in 
equity  when  the  equities  faU  if  enough  ia 
contained  In  the  petition  to  make  out  a  cause 
of  action  at  law,  and  there  is  sufficient  evi- 
dence to  sustain  It.  In  other  words,  if  there 
is  enough  In  the  record  to  warrant  the  en- 
try of  a  judgment  at  law,  It  was  error  to 
enter  a  dismissal  of  the  action.  In  doing 
so,  tbe  court  must  have  overlooked  this  stat 
ate.  The  only  courses  open  were  either  to 
award  the  relief  to  which  plaintiff  bad  shown 
tiimself  entitled,  or  to  order  the  cause  trans- 
Terred  to  the  law  side  of  the  calendar,  and 
tbat  the  issues  be  determined  as  at  taw.  As 
tbe  equities  alleged  bad  failed,  none  Inci- 
dental thereto  might  have  been  awarded, 
and,  if  a  Judgment  at  law  might  be  entered 
la  snch  a  case,  a  party  could  be  deprived 
of  a  trial  at  law,  and  incidentally  denied  tbe 
benefit  of  the  guaranty  of  a  trial  by  jury 
tbrougb  the  Ingenuity  of  a  pleader  in  so 
formulating  tbe  petition  as  to  allege  equities 
mongh  to  retain  the  cause  on  the  equity 
side  of  the  calendar  and  Include  ^ough  to 
make  out  a  cause  of  action  at  law.  In  oth- 
er words,  the  forms  of  pleadings,  regardless 
of  the  proofs,  would  determine  the  fbrum 
whether  at  law  or  in  equity,  would  depmd 
not  BO  much  uptm  the  character  of  the  cause 
of  action  as  npon  tbe  purpose  of  the  plead- 
er In  pr^rbig  the  petition.  If  sudi  were 
the  rule,  the  defendant  would  be  helpless, 
for  a  motion  to  transfer  to  the  law  calen- 
dar mrald  be  of  no  avail,  and  as  eqidtable 
Issues  were  raised,  even  though  no  equity 
were  proT»,  tbe  chancellor  would  admin- 
ister the  remedy.   We  are  not  ready  to  sanc- 


tion such  a  pmetiice,  nor  do  we  find  any- 
thing In  the  Code  authorizing  It  Language 
may  be  found  in  Green  Bay  Lumber  Co.  v. 
Bflller,  98  Iowa,  468,  62  N.  W.  742,  67  N.  W. 
S88,  equinttng  that  way,  but  the  plaintiff 
was  there  found  oitltled  to  equitable  relief. 
The  distinction  between  cases  where  the 
equities  have  been  established  and  those 
wbereln  these  have  failed  does  not  appear 
to  have  been  noted,  and  the  same  may  be- 
said  of  Walters  v.  Farmers'  Bank,  76  Va. 
12.  This  last  decision  was  followed  by  Evans^ 
V.  Kelley,.  49  W.  Va.  181,  88  6.  B.  497,  cit- 
ing in  support  thereof  cases  wherein  the 
equities  have  been  established.  No  reasons 
are  stated  in  support  of  the  practice  in- 
dorsed in  these  cases,  and  we  are  inclined  to 
adhere  to  the  rule  approved  by  the  over- 
whelming weight  of  authority  that  when  the 
equities  of  a  [retitlon  &I1  for  want  of  proof, 
and  enough  is  contained  therein  to  state  a- 
caase  of  action  at  law,  relief  ought  not  to 
be  granted,  but  the  cause  transferred  to  the 
law  side  of  the  calendar  and  there  tried. 

It  follows  that  the  court  erred  in  dis- 
missing the  action,  and  Its  order  in  so  do- 
ing Is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed. 


In  re  LAWS  BSTATBi 
LAW  et  al.  v.  JONES  et  al. 
(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

1.  WiLia  (8  55*)— TBSTAMXHUkaT  Capaoitt 
— Evidence. 

Evidence  on  a  contest  of  a  will  held  to 
snpport  a  finding  of  lack  of  tettamentarj  ca- 
pacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  K  137-161;  Dec.  Dig.  i  65.*] 

2.  EVIDENCB  (I  653*)-BXPEBT9-HTP0THEn- 

CAt.  Question. 

A  question  to  expert!  as  to  soandness  of 
mind  of  testator,  hypotheaiilng  facts  which 
contestants'  testimony  tende  to  show,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  S§  2369-2374;  Dec.  Dig.  |  S^Sp 

3.  Appeal  azto  Bbboe  (|  1001*)— Review— 

Verdict. 

There  belnjjr  substantial  evidence  in  sup- 
port of  a  verdict,  the  appellate  court  cannot 
disturb  it  as  the  result  of  passion  or  prejudice. 

[Ed.  Note.— For  other  caseg,  see  Appeal  and 
Error.  Cent.  Dig.  SS  3922,  3828-3934 ;  Dec.  Dig. 
§  1001."] 

4.  EyiDBKCE    (I  478*)— Opinion  Evidence 
—Nonexperts— Testamentart  Capacitt 

A  nonexpert  may  give  his  opinion,  on  the 
facts  testified  to  by  hiiin,  that  testator's  mind 
was  unsound,  if  snch  facts  justify  an  Inference 
of  nnsoundness. 

[Ed.  Note.— For  other  eases,  see  Evidence. 
Cent  Dig.  li  2242-2244;  Dec/Dig.  i  478!*] 

5.  WiLM  (8  38p-)-CowrE8TB-"Tl»TAMmTA- 
BT  Capacity"— Instbuotions. 

An  Instruction  that  a  person  of  sufficient 
mental  capacity  to  make  a  will  is  one  who  faae 
"full  and  mtelligeut"  knowledge  of  the  act  he 
is  engaged  In,  and  "full"  kno^edge  of  a* 
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propertj  he  poBsesses,  etc..  doei  not  call  for 
too  hlpi  a  degree  of  capadt7,  at  least  where 
it  is  further  stated  that  It  was  eaoogh  If  tes- 
tator had  an  InteUlyeut  knowledge  of  the  nat- 
ure of  the  iDttmnient  he  was  execatins,  and 
sufficient  strength  of  mUid  to  know  and  com- 
prehend the  natural  objects  of  his  bounty,  the 
nature  and  extent  of  his  estate,  end  the  dis- 
tribution he  wished  to  make  thereof. 

[Ed.  Note. — For  other  omc,  see  WlUs,  Cent 
Dig.  U  T70-781:  Dec  IHf.  I  880.* 

For  other  definitions,  tea  Words  snd  Phrases, 
tdL  8,  pp.  6929-60^ 

&  Wiixs   (f  329*)  —  OpnnOK  Etidkivci  — 

WBIOHT— iNSTBUCriOWB. 

An  Instruction  that  the  wd«fat  to  be  given 
the  opinions  of  experts  and  nonexperts  who 
hsTe  testified  to  unsoundness  of  testator's  mind 
is  a  matter  for  the  jur;r  to  sajr,  and  peculiacly 
within  their  sound  judgment  and  discretion, 
they  b^ng  first  required  to  determine  irtietber 
the  facts  and  clrcumstaQces  testified  to  by  the 
nonexpert,  and  on  which  hU  opinion  is  based, 
are  consistent  with  unsoundness  of  mind,  and 
wbeUier  the  facts  enumerated  In  the  hypotheti- 
cal OQMtUm  to  the  expert  hsTS  been  eetab* 
lished  Iqr  th«  evidence,  is  proper. 

[Bd.  Note.— For  other  ease^  see  Wills,  Cent 
Dig.  H  Tr4r-778:  Dec.  Dig.  I  829.*] 
1.  Tbul  (I  260*)— iHamratioiTS— BBQvxsn 

— RiFSTrnon. 

The  nongiving  of  a  requested  instruction, 
sobstanttslly  glTen  In  the  court's  charge,  Is  not 
ground  tor  complaint 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cent 
D^  U  6S1-668:  De&  iHgTiaoa*] 

8.  WZIXS   (I  384*)— AFPSAZr— Habhlus  Eb- 

BOB — Refusing  iNBTsncnoNs. 

The  noQglTing  of  a  correct  requeated  in- 
atruction  that  the  oplnl<au  of  nonexperts  tes- 
tifying that  testator*a  mind  was  sound  need 
not  be  based  on  tja  detailed  facts  or  drcnm* 
Btances  given  by  them,  but  only  on  acquain- 
tance and  opportunity  for  observation,  was 
hariuleBs;  -  the  court  having  admitted  such  tes- 
timony, and  so  in  effect  given  the  rule  of  In- 
stmeacm,  and  having  directed  the  conaideratioD 
of  all  the  teatimony  adduced  In  determining 
the  isnoe. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  856-858;   Dec.  Dig.  i  884.*] 

9.  WlEXS    (I  68*)— CONTBSrS— TmAHEItTABT 

Capacztt— Etioxiccb. 

Bvldenee  that  testator's  widow,  named  as 
one  of  his  executon,  could  not  read,  and  that 
his  son,  one  of  the  main  devisees,  named  as 
the  other  executor,  was  addicted  to  drink,  as 
well  as  evidence  6t  the  character  and  habits 
of  all  the  other  chUdren  and  heirs,  is  admissible 
on  a  will  contest  as  bearing  on  the  state  of 
testator's  mind. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  111,  112,  120-130;  Dec  Dig.  {  63.*] 

10.  Afpku  and  Ebrob  (I  1057*)— Habmlesb 
Ebbob— ExcLuaxoH  or  Btidbkox. 

Exclusion  of  evidence  of  a  fact  practically 
admitted  was  harmless. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  4194^4199,  4206;  Dec. 
Dig.  i  1057.*] 

Asveal  from  District  Court,  Polk  County; 
James  P.  Hewitt,  Jiidg& 

This  Is  ft  contest  over  what  pozports  to  be 
the  lart  will  and  testament  of  Andrew  Law, 
deceased.  The  will  was  executed  In  April 
of  the  year  1908,  and  a  duly  executed  codicil 
was  attached  some  time  In  tlie  year  1909. 
Contestants  dalmed  tluit  testator  was  un- 


sound of  mind  at  the  time  both  will  and 
codicil  were  executed,  and  also  that  the  ex- 
ecotton  thereof  was  brought  about  by  undue 
Infloence.  Th&  case  was  tried  to  the  Jury 
apoQ  the  issue  of  mental  cepadtr;  the  i»De 
of  undue  Influence  having  been  withdrawn 
by  the  trial  court  The  Jury  returned  a  g«i- 
ezal  Tordlct  for  cimtestants,  and  also  In  an- 
awer  to  special  tntenogatories  found  that 
testator  was  of  unsound  mind  and  mentally 
Incompetent  when  the  wlU  was  executed,  and 
also  at  the  time  of  flie  execution  of  tiw 
codicil.    Proponents  appeal.  Aflftnned. 

Bow»i  ft  Alberson  and  A.  B.  Schnetz,  all 
of  Des  Moloes,  for  anwllants.  C  Ia  Nourse 
and  R.  O.  Pattoik,  both  of  Dcs  Iflbinea.  Cor 

appellees. 

DBEKfER,  3.  [1]  At  the  time  of  the  ex- 
ecutl<m  of  the  will  testator  was  about  71 
years  of  age,  and  the  codicil  was  executed 
about  six  years  thCTeafter.  He  ffled  In  Fd>- 
ruary  of  the  year  1910  at  the  age  of  T8  years. 
It  is  daimed  that  he  was  unsound  of  mind 
at  the  time  of  the  execution  of  botti  wHl  and 
codicil,  and  testimony  was  adduced  to  show 
that  he  was  afflicted  with  seoUe  donentia. 
As  the  diief  point  made  bj  appellant  fW  a 
reversal  is  the  InsnflBclewv  of  the  testimony 
to  take  the  case  to  the  Jury,  and  to  sustain 
the  verdict  returned,  we  lure  oondnded  to 
adopt  the  state  of  facts  recited  In  a  hypo- 
thetical question  pat  to  the  eiqierti  as  a  faashi 
for  the  dlscnsshm  of  this  pn^KMltlon.  It 
Is  as  follows:  Doctor,  we  want  your 
opinion  as  to  the  prolKble  nmiady  and  moital 
soundness  or  unsoundness  of  a  man  lAo*  at 
the  agtt  of  about  72  years  or  TS  years;  «- 
ecnted  a  wrtttm  Instrnmrat,  the  validity  of 
wlildi  is  In  Gmtroversy  in  this  suit  About 
10  years  prior  to  the  ececution  of  tlie  In- 
strument this  man  bad  a  severe  illness  last- 
ing about  six  WB^ ;  the  Illness  coming  upon 
Mm  suddenly  in  eorahnsUng  time  and  while 
he  was  working  unusually  hard.  During 
the  early  part  of  the  iUness  he  waa  uncon- 
scious at  ttnua ;  his  mind  wandulnK.  Aftw 
the  iUness  be  walked  for  a  time  with  a  cane, 
and  then  with  a  crutch  and  cane,  and  then 
in  later  yean  iqiion  cmtehes — two  crutdies— 
his  shonldov  drooped;  bfe  baA  waa  greatly 
bent  forward,  almost  double ;  he  carried  his 
beadlwnt;  he  dragged  his  feet  as  be  waited; 
he  had  difficulty  in  getUns  about;  he  com- 
plained of  headaches  and  itf  dts^ness;  he 
was  at  times  mdandioly  and  deqiondoit. 
These  oondlUons  grew  worse  up  to  the  time 
of  his  death  which  oocnrred  in  February. 
1910.  After  bis  IUness  he  never  worked  ex- 
oe|>t  at  times  tor  a  short  polod  dolns  small 
chores;  his  gmoal  heaUh  waa  bad;  tie 
suffered  pain  In  various  parts  of  his  body: 
he  was  physically  weak  and  infirm;  his  joints 
were  stiff,  his  artertew  har^fw^d^  his 
shmnk»  and  they  tremUed  what  he  at- 
tonpted  to  use  them  for  otdlnaxy  purposes; 
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bl8  Tlalon  was  Impaired;  his  hearing  was 
Impalied.  Prior  to  bis  Illness  he  bad  always 
been  a  strong  man  ninlgbt  In  carriage,  good 
health,  seU-reUant  After  the  illness  be  was 
physically  as  above  described ;  he  was  child- 
ish, pessimistic  as  to  his  health,  ftetful, 
qnerulons,  was  restless,  would  wander  aronnd 
his  premises  and  amongst  bis  ettxik.  in  the 
nighttime  In  his  barnyard,  would  frequently 
worry  orer  Immaterial  matters,  and  he  would 
sit  in  bis  chair  and  whisper,  mmnble  to  him- 
self, and  would  talk  to  blmself  and  among 
his  stock  when  he  was  among  them,  and  al- 
tboagb  he  was  a  man  worth  $40,000,  neigh- 
borhood of  $40,000  tmlncambered  propert7> 
he  would  worry  over  pover^,  probably  the 
poorhonse  would  be  his  end.  He  was  for- 
getful, and  asked  questions  and  soon  after 
repeat  them,  would  miscall  names,  would  tell 
Awlish  stories,  sing  foolish  songs,  and  a  few 
weeks  b^ore  he  executed  the  instrument  In 
question  his  sister  died,  and  it  became  nec- 
eesary  for  him  to  make  a  sworn  statement 
of  his  b^rs,  whldk  consisted  of  bis  and  her 
brothers  and  alstsrs  and  a  nephew  and  niece, 
and  he  gare  his  own  name  and  names  of  the 
nephew  and  niece  as  the  only  hdra  of  the 
deceased  sister,  forgetting  the  names  of  two 
brothers  and  three  sisters  who  were  equal 
Mrs  with  himself  and  entitled  to  a  portion 
of  the  estate.  His  sister  left  a  watch,  and 
Immediately  after  the  faneral  he  took  it  and 
save  It  to  a  grandchild.  The  parents  of  the 
grandchild  told  her  she  was  not  entitled  to 
it :  that  her  grandfather  had  no  right  to  give 
It  to  her;  and  she  returned  it  to  him  and 
be  became  provoked — said  he  did  have  a 
rteht  to  give  It" 

[2]  This  Is  a  fairly  accurate  statement  of 
what  the  testimony  offered  for  contestants 
tended  to  show.  And  we  may  here  pause 
long  enough  to  say  that  the  ruling  on  the  ob- 
jection to  this  question  was  correct,  for  there 
was  sufficient  testimony  upon  which  to  base 
it  Meeker  t.  Meeker,  74  Iowa,  3B7,  87  N. 
W.  773,  7  Am.  St  Kep.  489. 

[I]  The  answer  made  1^  the  expert  to  the 
direct  question  of  whether  or  not,  ^assuming 
the  fftcts  stated  to  be  true,  testator  was 
Boond  or  unsound  of  mind  was  that  he  was 
of  onsound  mind.  Of  course  this  answer  is 
not  binding  either  upon  us  or  the  Jury,  but 
we  may  and  should  view  the  testimony  in  the 
light  of  the  opinion  of  both  experts  and  non- 
erperts.  Assuming  that  the  Jury  accepted 
this  testimony  as  true,  notwithstanding  the 
testimony  introduced  by  proponents  which 
tended  to  show  sanity,  and  conceding  that 
to  our  minds  this  testimony  overcame  the 
showing  made  (or  contestants,  we  yet  have 
to  consider  the  verdict  as  a  verity,  unless 
the  testimony  be  such  as  to  indicate  passion 
or  prejudice  on  the  part  of  the  jury,  and  this 
We  cannot  do  unless  there  be  no  substantial 
etidence  in  support  of  the  verdict.  Sever 
^.  Spangler,  93  Iowa.  576,  61  N.  W.  1072; 
Sheffield  V.  Hanna,  138  Iowa,  .^79.  114  N.  W. 
24;  Nutter  v.  Insurance  Co.,  136  N.  W.  892; 


Betts  V.  Betts,  113  Iowa,  116,  84  N.  W.  976; 
In  re  Hannaher^s  WUl,  135  N.  W.  84.  Man- 
ifestly there  was  suCh  a  showing  here  on 
behalf  of  contestants  that  we  are  not  juatl- 
Qed  in  interfering, 

[4]  2.  Various  nonexpert  witnesses  were 
pomltted  to  give  their  oplnhm  as  to  testa- 
tor's unsoundness  of  mind.  This  th^  did 
upon  facts  stated  by  them,  and  these  opin- 
ions were  properly  limited  to  a  state  of  facts 
to  whl<^  they  had  glrea  testimony.  In  this 
there  was  no  rarer.  Stutsman  t.  Sharpless, 
126  Iowa,  335,  101  N.  W.  105;  Barry  v. 
Walker,152Iowa.  164,128N.W.  886;  Betts 
V.  Betts,  118  Iowa.  118,  84  N.  W.  975.  It  Is 
said,  however,  Uiat  In  some  Instances  the 
facts  related  were  not  snffldent,  in  thon- 
selvea,  to  Indicate  Insanity,  and  that  the  trial 
court  should  have  sustained  objections  call- 
ing for  these  opinions  on  the  facts  so  recited. 
Ordinarily,  if  ttiere  be  any  foots  whldi  would 
justify  an  inferoice  of  Insanity,  the  witness 
is  pwmltted  to  answer,  and  ttu  value  of  the 
opinion  is  for  the  jury.  Barry  v.  Walker, 
1S2  Iowa,  154.  128  N.  W.  386;  Betts  v. 
Betts,  113  Iowa,  118,  84  N.  W.  975.  Of 
course  if  no  fttcts  are  tedted  which  tend  to 
show  unsoundness  of  mind,  the  court  should 
not  permit  the  witness  to  give  an  opinion, 
but,  in  case  reasonable  minds  ml^t  differ 
on  the  iHK^ositton,  the  witness  Should  be 
allowed  to  answer,  and  the  irttole  matter 
shoold  go  to  the  Jury,  which  is  the  final  ar- 
biter of  the  facts  in  every  case.  In  the  Ught 
of  these  rules,  we  have  examined  the  record 
upon  each  and  all  of  the  rulings  comstoioed 
of  and  find  no  error.  Stutsman  Sharpless, 
126  Iowa,  835,  101  N.  W.  105. 

[1]  3.  The  trial  court  gave  the  following, 
among  other,  instmcUous :  "(6>  A  person  of 
sound  mind — that  Is,  one  who  has  sufficient 
mmtal  capacity  to  make  a  valid  will — within 
the  meaning  of  the  law  in  tills  case,  Is  one 
who  has  fuU  and  tntelUgent  knowledge  of 
the  act  he  Is  raigaged  in,  a  full  knowledge 
of  the  property  he  possesses,  and  Intelligent 
perception  and  underetandlng  of  the  disposi- 
tion he  desires  to -make  of  It,  and  of  the  per- 
sons be  desires  shall  be  the  recipients  of  his 
bounty,  and  the  capacity  to  recollect  and 
comprehend  the  nature  of  the  claims  of  those 
who  are  excluded  from  partidpatlng  in  bis 
bounty;  but  it  is  not  necessary  that  he 
should  have  sufficient  capacity  to  make  con- 
tracts and  do  business  generally,  nor  to  en- 
gage in  complex  and  Intricate  business  mat- 
ters. If  the  testator  had  an  intelltgent  know- 
ledge of  the  nature  of  the  Instrument  he  was 
executing,  and  sufficient  intelligence  and 
strength  of  mind  to  know  and  comprehend 
the  natural  objects  of  his  bounty,  the  nature 
and  ext^  of  bis  estate,  and  the  distribu- 
tion he  wished  to  make  of  his  property,  be 
had  sufficient  m«ital  capacity  to  make  a 
will."  The  Italicised  parts  of  the  Instruction 
are  complained  of.  The  Instruction  is  fully 
approved  In  Meeker  v.  Meeker,  74  Iowa,  352, 
37  X.  W.  773,  7  Am.  St  Rep.  489,  and  we 
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bare  never  departed  from  the  rule  there  an- 
nounced. Taken  as  a  whole,  the  words  com- 
plained  of  are  ao  modified  and  explained  that 
the  Instruction  as  a  whole  does  not  run 
counter  to  the  rules  expressed  in  Re  Evans' 
Estate,  lU  Iowa.  240,  86  N.  W.  283,  and 
Perkins  v.  Perkins,  116  Iowa.  253,  90  N.  W. 
55.  Of  course  comfdete  and  perfect  know- 
ledge In  the  broadest  sense  is  not  required; 
but  testator  most  have  had  strength  of  mind 
enough  to  know  and  comprehend  the  nature 
and  extent  of  his  property,  the  objects  of  bis 
bounty,  and  the  distribution  he  wishes  to 
make  of  his  estate.  This  Is  what  the  court 
Instructed,  and  there  was  no  error. 

[6]  4.  The  following  instruction  Is  also 
complained  of:  "(13)  Testimony  has  been 
giren  in  this  case  conslstlDg  of  opinions  of 
nonexpert  witnesses  as  to  the  nnsounduess  of 
mind  of  the  testator,  Andrew  Law,  and  In 
relation  thneto  said  witnesses  have  testified 
to  certain  ftcts  and  circumstances  which 
they  claim  to  have  observed  as  to  the  acts, 
appearance  and  c(Hiduct  of  said  Andrew  Law 
both  before  and  after  the  times  of  the  execu- 
tion of  the  said  will  and  the  codicil  there- 
to. Tlie  law  requires  the  opinion  of  such 
witnesses  to  be  based  npon  facts  which  are 
given  in  evidence  and  detailed  to  the  Jury 
by  said  witnesses  before  giving  said  opinion, 
and  it  Is  for  you  to  say  irbat  w^ht  Is  to  be 
given  to  snch  opinion  of  any  sn<^  witnesses 
after  first  determining  wbeUier  the  facts 
and  drcumstances  testified  to  by  him  and 
'detailed  to  the  jury  opon  which  said  opin- 
ion Is  based,  are  conslstait  with  unsoundness 
of  mind  as  fllsewh^  defined  In  these  In- 
structions. With  snch  limitation,  the  weight 
to  be  given  the  opinions  of  witnesses,  both  ex< 
pert  and  nonexpert,  Is  a  matter  peculiarly 
within  your  sonnd  Judgment  and  discretion, 
and  you  should  consider.  In  connection  there- 
with, the' facts  disclosed  by  those  witnesses 
who  have  given  opinions  of  unsoundness  of 
mind,  bas^  upon  th^  observations  of  the 
deceased  as  detailed  in  evidence,  and  also 
whetlier  or  not  the  facts  enumerated  In  the 
hypothetical  questions  propounded  to  ex- 
pert witnesses  have  been  established  by  the 
evidence  offered  and  admitted  upon  the  tri- 
aL"  This  Instruction  has  ample  support  in 
the  cases. 

6.  Proponents  asked  the  court  to  give  two 
instructions,  which  we  here  quote:  "(20) 
Evidence  has  been  Introduced  In  this  case 
tending  to  show  that  Andrew  Law,  deceased, 
at  the  time  of  the  making  of  the  will  In 
controversy  Involved  In  tliis  action,  was  af- 
flicted with  a  mental  disease  known  as  se- 
nile dementia.  The  fact  tliat  Andrew  Law 
was  afflicted  with  such  disease.  If  you  find 
from  the  evidence  that  it  is  a  &ct,  does  not 
necessarily  mean  that  Andrew  Law  was  by 
reason  thereof  Incapable  of  making  the  will 
and  codicil  In  controversy.  A  person  may 
be  insane  or  unsound  In  mind  on  some  sub- 
jects, and  be  perfecUy  sane  or  sound  as  to 
other&  The  law  is  that.  In  ordw  to  defeat 


the  will  and  codicil  In  this  action,  Andrew 
Law,  deceased,  must  have  been  mentally  In- 
competent to  transact  the  very  business  iii 
question,  to  wit,  the  making  of  the  will  and 
codicil ;   and  if  you  find  with  reference  to 
making  such  will  and  codicil,  at  the  time  of 
the  malting  thereof,  he  was  competent  to  un- 
derstand, without  prompting,  the  nature  aod 
extent  of  his  property,  the  distribution  be 
desired  to  make  thereof,  the  proportionate 
shares  he  wished  to  make  descend  to  those 
he  wished  to  make  the  recipients  of  his 
bounty,  and  was  capable  of  understanding 
who  were  the  natural  objects  of  bis  bounty, 
then,  and  in  that  event,  your  verdict  will  be 
for  the  proponents."    "(14)  Testimony  ba^ 
been  given  In  this  cause  consisting  of  opin- 
ions of  law  of  nonexpert  witnesses  as  to  the 
unsoundness  of  mind  of  the  testator,  Andrew 
Law.  In  this  connection  you  are  instructed 
that  such  testimony,  to  be  of  any  value, 
must  be  based  and  luised  alone  on  facts  and 
circumstances  detailed  by  such  witnesses  to 
you  while  on  the  stend,  showing  or  tending 
to  show  Indications  of  mental  unsoundness. 
On  the  other  hand,  opinion  evidence  of  wit- 
11  esses  testifying  as  to  the  soundness  of  mind 
of  the  testetor.  Andrew  Law,  need  not  be 
based  upon  any  detailed  facte  or  dream- 
stances  glvCT  by  the  witness  giving  testimony  I 
as  to  sudi  soundness,  but  only  npon  ac- 
qualntence  and  opportnnl^  for  observation.  I 
In  determining  what  weight  you  ahall  give  | 
to  the  opinions  of  lay  or  nonexp^  witness-  j 
es  testifying  to  the  unsoundness  of  mind  of  ' 
the  testator,  Andrew  Law.  you  are  to  teke  ! 
Into  consideration  what  facts  upon  which  ' 
such  witness  bases  his  opinion,  and  those  on-  ' 
ly.  and  ^ve  to  such  opinion  such  wdght  as 
you  may  deem  them  entitled  to." 

[7, 1]  The  substance  of  the  first  of  these 
instructions  was  given  by  the  court  in  Its 
charge,  and  proponents  have  no  Just  ground 
for  complaint  '  The  second  announces  a  cor- 
rect rule  of  evidence,  and  no  specific  Instruc- 
tion was  given  with  reference  to  this  matter. 
However,  the  court  admitted  such  testimony, 
thus  In  Aect  announcing  the  rule  of  the  re- 
quested Instruction,  and  further  directed  the 
jury  to  consider  all  the  testimony  adduced 
In  determining  the  Issue  submitted.  We  are 
constrained  to  hold  that  no  prejudicial  error 
resulted  fi-om  the  court's  failure  to  give  the 
second  of  the  forcing  requests.  The  in- 
struction wlQi  reference  to  the  opinions  of 
nonexpeits  wlio  gave  their  opinions  as  to 
testetor's  Insanity  was  correct,  and  such  an 
Instruction,  although  reHating  somewhat  to 
rules  of  evidence,  was  s  proper  one  and  one 
favorable  to  proponrate. 

[II  6.  Although  a  litUe  out  of  order,  we 
shall  here  consider  some  minor  matters  com- 
plained of.  Contestante  were  permitted,  over 
objections  from  proponents,  to  show  that  tes- 
tator's widow  could  not  read  or  write,  and 
also  that  Frank  Law,  one  of  the  iwoponentsK 
and  main  devisees  under  the  will,  was  ad- 
dicted to  drink.  Ft&ok.  Law,  and  his  mother,  i 
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Mary  Law,  were  named  as  executors  of  Qie 
will,  and  It  is  claimed  Uiat  the  testimony 
was  admissible  as  bearing  upon  testator's 
strength  of  mind;  the  thought  being  that 
the  parties  named  aa  executors  were  incom- 
petent to  act  as  sucb,  which  testator  would 
have  known  and  realized  had  he  been  of 
sound  mind.  For  this  purpose  the  testimony 
was  admissible.  In  this  connection  the  trial 
court  gave  the  following  Instructions:  "(14) 
Testimony  baa  been  given  In  this  case  re* 
lating  to  the  habits  of  Frank  Law,  one  of 
the  proponoits  In  the  case  and  named  as 
executor  la  the  will  in  controversy  h^eln, 
with  reference  to  his  use  of  intbxicatlng  liq- 
uors. Ton  are  instructed  that  this  testimony 
has  been  admitted  for  the  purpose  of  showing 
the  relations  existing  between  Frank  Law 
and  the  deceased,  Andrew  Law,  and  as  bear- 
lug  upon  the  mental  condition  or  capacity  of 
the  deceased  testator,  Andrew  Law.  Stand- 
ing alone,  such  testimony  is  not  evidence  of 
mental  isoapadty,  but  the  same  may  be  con- 
ddered  by  yon  In  connection  with  all  the 
other  evidence  admitted  upon  the  trial  bear- 
big  upon  that  Question.''  Moreorcff,  testi- 
mony as  to  the  habits  of  Frank  Law  was  ad- 
mlsrible,  as  also  was  testimony  as  to  the 
diaracter  and  habits  of  all  the  other  diit 
dnn  and  heirs  of  the  testator,  In  determin- 
ing testator's  state  of  mind  and  the  natnre 
of  the  bonn^  he  gave  1^  his  wllL  In  order 
to  Judge  of  the  nature  of  the  will.  It  was 
Important  fox  the  jury  to  know  each  and  all 
of  these  matters. 

[II]  7.  It  Is  said  that  nonorperta  as  to  im* 
sonndnesB  of  mind  were  not  craflned  In  the 
questions  imvKnmded  to  the  tesUnumy  given 
by  than  with  rtfwence  to  testator's  oondnct 
An  examination  of  the  record  dlsdosss  that 
this  Is  a  mistake.  The  trial  court  exerdsed 
great  care  In  this  matter,  and  we  dlscowr  no 
error.  Proponents  offered  the  records  and 
Bles  of  the  Polk  county  district  court.  In  the 
case  of  Doubleday  v.  Bums,  for  the  pnrpose 
of  explaining  a  matter  referred  to  by  some 
of  the  witnesses  for  contestantB.  This  testi- 
mony might  very  well  have  been  received; 
but,  aa  the  m&ttee  sought  to  be  shown  there- 
by was  practically  an  admitted  fact  no  prej- 
udice resulted  from  the  ruling  excluding 
them. 

Having  gone  over  the  record  with  great 
care  and  found  no  prejudicial  error,  It  fol- 
lows that  the  judgment  must  be,  and  It  Is, 
affiimedi 


BLACK  V.  MILLBR. 
(Supreme  Court  of  Iowa.    Nov.  20,  1912.) 

1.  ESXCCTOBS  ANn  ADMINISTRATORS  (|  228*)— 
OLAZMft— FZUIfO  WZTHDRAWAI.. 

Where,  notwltlistaiidlng  a  salt  to  enforce 
Bpedfle  peifonnanee  of  deeedent^s  alleged  con- 
tract to  convey  certain  land  to  claimant  In' 
ccHUddaratfon  of  Us  services,  claimant  filed  a 


claim  in  proper  time  consistinc  of  17  items,  tn- 
dodii^  one  relating  to  purchases  for  or  im- 
provements on  land  for  decedent  and  another 
relating  to  a  note  for  money  borrowed,  a  notice 
served  on  the  administrator  that  the  items  oth- 
er than  those  specilied  were,  "for  the  present, 
withdrawn,"  and  that  the  two  excepted  itenu 
were  to  come  on  for  trial,  the  remaining  items 
being  held  until  determination  of  a  claim  for 
specific  performance,  the  items  withdrawn  were 
never  dismissed  from  the  claim  filed,  but,  even 
if  theyvwere,  claimant  was  entitled  to  refile  the 
same  within  five  months  after  the  final  disposi- 
tion of  the  claim  for  specific  performance  a^ 
while  the  estate  remained  unsettled. 

[Ed.  Note.— For  other  cases,  see  E>xecutor8 
and  Administrators,  Cent  Dig.  SI  819-^, 
827^:  Dec  Dig.  {  22&*3 

2.  JUDOUBNT  (I  721*)  —  FOBICEB  ADJTIDICA- 

Tion— Rxs  Judicata. 

In  a  suit  by  three  of  decedent's  children 
for  partition  of  certain  real  property,  defend- 
ant pleaded  an  oral  agreement  with  decedent  to 
convey  to  him  60  acres  of  the  land  in  considera- 
tion of  fumialiing  decedent  care  and  board  for 
the  remainder  of  his  life.  On  tbe  bearing,  this 
claim  was  dismissed  as  "not  substantiated  by 
the  evidence,"  without  any  provision  in  the  de- 
cree that  the  same  was  without  prejudice. 
Ueld,  that  such  decree  was  res  judicata  of 
claimant's  right  to  recover  on  a  dalm  against 
decedent's  estate  for  tbe  reasonable  value  of 
the  services  rendered. 

[Bd.  Note.— For  otitw  eases,  see  Jt^gmmt, 
Cent  Dig.  i  12C2;  Dea  ^gTl  721.*] 

8.  Specific  Pebfobmanck  ({  8*)— Natobi  of 
Behbdt. 

While  specific  performance  is  not  a  remedy 
that  may  be  claimed  by  a  litigant  as  a  matter 
of  right,  but  rests  In  the  sound  discretion  of 
the  chancellor,  yet  If  tbe  evidence  is  sufficient, 
and  there  are  no  equitable  considerationa  in  the 
way,  performsnce  will  tw  decreed  as  a  matter 
of  course. 

[Ed.  Note.— For  other  cases,  see  Specific  Fer- 
formawM,  Cent  Dig.  ||  17,  18;  Dec.  Dig. 
I  8.*!  • 

4.  Bnxs  AHS  Nom  (f  402*)— Glaih— Bub- 
den  OF  Pboov— Statutes. 

Code,  I  3640,  provides  that  where  an  ac- 
tion is  founded  on  a  note  and  tbe  copy  has  been 
attached  to  tbe  petition,  the  signature  is  pre- 
sumed to  be  genaine  niuess  its  genuineness  Is 
denied  by  the  person  whose  signature  It  pur- 
ports to  be.  Held,  that  where  neither  an  orig- 
inal note  nor  a  copy  thereof  was  attached  to 
a  claim  thereon  against  decedent's  estate,  and 
tbe  validity  of  the  note  was  denied,  the  burden 
was  on  claimant  to  show  tbe  genuineness  of  de- 
cedent's signature  before  Introdneing  the  note 
in  evidence. 

[Ed.  Note^For  other  cases,  see  BQls  and 
Notes,  Cent  Dig.  K  1640-1661;  Dec.  Dig.  | 
492.*] 

6.  Appeal  anu  Ebbob  (f  601*)  —  Pbesebva- 
TioN  OF  Exceptions— eiGNATUBx  of  Judos 
AHD  Rkpobtbb. 

Code,  I  3675,  provides  that  the  reporter 
may  note  In  his  report  in  shorthand  or  In  writ- 
ing the  fact  that  the  jury  was  instructed,  to- 
gether with  all  exceptions  and  objections  to 
instmctions  given  by  the  coort  on  its  own  mo- 
tion. Held,  that  neither  such  section  nor  any 
other  provision  of  the  Code  authorized  tbe  pres- 
ervation of  the  record  of  such  exceptions  by 
mere  certificate  of  tbe  ju^e  and  reporter  tliat 
they  were  taken. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  ||  2800-2805;  Dea  Dig.  | 
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&  Tbiax.  (|233*)—lNBTBncnoNB— Statement 
or  IsauEiB. 

In  instructing  the  inry,  'th«  court  should 
state  the  issues,  fiistead  oteeming  the  plead- 
ings as  a  part  of  the  Instiiiotions. 

[Bd.  Note.— For  other  cases,  see  Msl,  Cent. 
Dig.  H  B27-S30;  Dee.  Dig.  S  238.*] 

7.  Tbiax.  ({  101*)— Instbdotionb— Contbotkd 
Facts— AssuuFTioN. 

Where  the  genoineneBs  of  decedent's  sig- 
natore  on  a  note  soni^t  to  be  proved  as  a  claim 
against  bis  estate  vas  denied,  it  was  improper 
for  the  court  to  assume  the  genuineness  of  de- 
cedent's signature  in  Its  instructions. 

[Ed.  Note.— EVw  other  cases,  see  Trial,  Cent 
Dig.  iS  420-431,  435;  Dec.  Dig.  |  191.*] 

8.  TTSB  AND  OootrPATiOff  (i  9*)— Pbzma  Faozb 
Case. 

In  a  suit  for  use  and  occapaUon  of  land, 
it  vas  not  necesaarr  for  decedent's  adminis- 
trator to  show  that  there  was  a  motnal  onder- 
standing  between  the  occupant  and  decedent 
that  the  latter  should  receive  par  for  the  use 
of  the  land,  but  it  was  snfflclent  to  establish  a 
prima  facie  case  that  the  occupant  entered  on 
the  land  and  used  and  occupied  it  for  his  own 
benefit  with  decedent's  assent,  whereupon  the 
law  would  imply  the  promtoe  to  pay  the  reason- 
able value  for  such  use,  in  the  absence  of  proof 
by  the  occupant  that  the  use  had  been  paid  for, 
or  that  It  was  to  be  gratuitous. 

[Ed,  Note. — ^For  other  cases,  see  Use  and  Oc- 
cupation. Cent  Dig.  }  26;  Dec  Dig.  }  9.*] 

0.  Use  and  Occdpation  (f  S*)— Defense— 

Pleading. 

A  defense  that  tite  use  and  occupation  of 
certain  land  belonging  to  defendant  was  to  be 
gratuitous  was  unavaUable  unless  pleaded. 

[Ed.  Note.— For  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  {  24;  Dec.  Dig.  §  8.*] 

10.  Ubb  and  Occupation  {|  1*)— Peesohb 
AND  Faiolt  Relation — Pi^uMPTiON. 
The  rule  with  respect  to  the  rendition  of 
services  to  a  relative  living  in  a  family  has  no 
application  to  a  claim  against  an  occupant  of 
decedent's  land  tor  use  and  occupation  while 
decedent  was  living  with  and  being  supported 
by  such  occupant 

[Ed.  Note.— For  other  eases,  see  Use  and  Oc- 
cupation, Cent  Dig.  H  1-11;  Dec.  Dig.  |  1.*] 

Appeal  from  District  Court,  Jefferson 
County;  M.  A.  Roberts,  Judge. 

The  claim  of  plaintUT  was  allowed  against 
the  estate  of  George  Black,  deceased,  In  tbe 
Bum  of  $2,S00.  The  administrator  appeals. 
Reversed. 

Crall  ft  Crail,  of  Fairfield,  for  appellant 
Leggett  &  McKem^,  of  Fairfield,  Hot  appel- 
lee. 

LADD,  J.  I.  The  plaintiff  filed  his  claim 
against  tike  estate  of  Geo^  Black,  deceased, 
Mardi  10,  1908,  Conslstiiig  of  17  iteou.  The 
first  14  items,  except  the  twelfth,  related  to 
purchases  for  or  Improv^ents  on  land. 
Item  16  related  to  the  amount  claimed  to  be 
due  on  a  note,  and  the  twelfth  Item  was  for 
money  borrowed.  Tbe  sixteenth  item  was 
for  services  In  caring  for  stock  and  work  on 
the  farm,  and  the  seventeenth  was  for  "board, 
washing,  and  mending  20  years,  1,040  weeks, 
at  |L50  per  week  $1,560." 

On  September,  1908,  term  of  the  district 
court  the  plaintiff  caused  to  be  served  on  the 


administrator  notice  of  the  flUng  of  the  dalm^ 
and  "that  tbe  Itema  of  said  dalm  wecpt  Nos. 
12  and  IS  are  for  the  iwesent  wiaidxawn," 
and  that  the  dalm  In  ie«ect  to  the  said 
items  would  come  <m  for  hearing  on  tbB  5th 
day  of  October,  1908*  and  "fbat  the  remain- 
ing Items  of  said  claim  are  wltbbeld  nntU 
tbe  court  passes  upon  the  petition  of  said 
Archibald  Blacik  and  wife  to  quiet  Us  title" 
to  60  acres  of  land  described,  which  laxtda 
George  Black  agreed  to  conv^  to  said  Ardi- 
ibald  Black  in  consideration  of  the  servloeB 
covered  by  said  remaining  ttemB  of  the  dalm. 
No  trial  was  bad  at  the  time  stated,  and  on 
November  12,  1010,  plaintiff  filed  nhat  is 
designated  as  an  *iuntfidinent  to  dalm,"  al- 
leging therein  tliat  he  amoided  "bis  dalm 
heretofore  filed  against  this  estate  by  ^ng- 
Ing  the  seventeenth  item  of  the  claim  so  it 
will  read  as  follows:  First  '(IT).  Boarding, 
washing,  and  maiding,  20  years,  1,040  weeks, 
at  |S  per  week,  $3,^20,  total  amonnt  of  clalni, 
$0,170.00,'  and  flies  again  the  dalm  as  amend- 
ed. Second.  He  sbows  that  this  dalm  was 
not  filed. fa«etofOre  in  the  present  form,  b^ 
canse  of  the  pend«uT  of  certain  Utlgatlon 
In  this  court  m  reference  to  the  partition  of 
tbe  real  estate  of  said  George  Black,  In 
whidi  ttilB  claimant  presented  the  claim  to  00 
acres  of  land  under  the  verbal  agreemoit  of 
tbe  deceased ;  that  claimant  shoold  bave  the 
same  in  consideration  of  the  services  here- 
inbefore steted;  that  said  cause  was  pending 

In  the  courts  of  this  state  until  the  

day  of  ,  1010,  when  tibe  same  was  de- 
termined by  the  court's  finding  against  tbe 
claim  of  this  claimant  ot  said  lan^  m  tlie 
ground  that  same  was  not  sustained  by  suf- 
ficient evidence  to  comply  with  the  rules  of 
the  court  In  such  cases."  The  defendant  an- 
swered denying  each  item  of  tbe  claim  and 
that  the  estate  was  In  any  wise  indebted  to 
claimant,  and  pleaded  that  the  dalm  was  not 
filed  within  a  year  after  tbe  appointmoit  of 
defendant  as  admlnlstnttor  of  tbe  estate  of 
deceased  and  that  the  drcumatanoes  alleged 
were  not  sufficient  to  anthc^se  ttie  filing  of 
the  claim  thereafter.  The  answer  also  plead- 
ed a  former  adjudication  and  inteivosed  a 
counterclaim  for  tbe  use  and  rental  of  the 
land.  To  this  answer  the  claimant  filed  a 
demurrer  In  several  grounds:  CO  That  tbe 
dalm  for  the  Items  In  controversy  was  never 
wltfadrawa  (2)  That,  as  the  dalm  was  filed 
within  six  months  after  tiie  appolntmoit  of 
the  administrator,  dalmant  was  aitlUed  to 
prove  the  sama  ^  That  the  record  afllrma- 
tively  showed  eqnitable  reasons  snffldent  to 
excuse  delay  In  the  time  <tf  filing  tbe  claim, 
if  delay  there  was.  (4)  That  the  fktcto  plead- 
ed did  not  constitute  a  termer  adjodicathm. 
The  demurrer  was  sustained,  and  we  shall 
first  dispose  of  those  grounds  assailing  the 
claim  as  filed. 

[1]  It  will  be  observed  that  the  several 
items  of  the  claim  were  only  "for  the  pres- 
ent withdrawn,"  and  that  the  two  excepted 


•For  otlin  osms  see  ssm«  topic  and  MCtlon  NUMBER  In  Dec.  Dig.  a  Am.  Dig.  Kejr-Ne.  SerlM  4  Bm'T  ladesM 
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items  were  to  come  on  tor  trUl;  and  fnr> 
tber  on  tlie  ooUoe  redtee  tliat  '*tbe  remaining 


items  of  said  claim  are  vithta^d  until  tbe 
eoart  passes  npon  the  petition  of  said  Arch- 
ibald Black  and  wife  to  qnlet  his  title  In 
60  acres  of  land,"  describing  It  Plainly 
CDongh  tbe  purpose  of  the  notice  was  to 
bring  the  two  items  on  for  trial,  and  In  do- 
ing so  to  withdraw  the  others  from  the  trial, 
bot  not  firom  the  claim  aa  filed.  Whether 
this  ml^t  be  done  Is  not  Inqwrtant,  for  the 
proposed  trial  did  not  proceed  and  tbe  claim 
contlnaed  on  file  as  before  the  service  of  the 
notice.  We  are  of  the  opinion  that  the  itona 
thereof  were  never  actually  withdrawn  from 
the  claim,  and  that  even  if  they  were,  under 
the  circumstances  disclosed,  L  e..  that  the 
estate  was  unsettled,  that  the  two  Items 
were  undiq>osed  of,  and  the  amendment  filed 
within  five  months  after  the  final  disposition 
of  the  case,  involve  the  same  matter,  re- 
sents a  case  calling  for  equitable  relief  in 
permitting  the  filing  of  the  amendment  to  the 
daim  more  than  one  year  after  the  appoint- 
ment of  the  administrator  and  when  it  was 
filed.  See  Asher  v.  Fegg,  146  Iowa,  641,  123 
N.  W.  739.  30  I*  K.  A.  (N.  8.)  890. 

[2]  II.  In  connt  S  of  tbe  answer  the  de- 
feDdaot  pleaded  the  decree  In  Black  et  al.  v. 
Chase  et  al.,  145  Iowa,  715,  122  N.  W.  919, 
as  res  adjudlcata  and  way  of  estoppel. 
The  petition  In  that  action  was  by  three  chil- 
dren of  tbe  deceased  praying  for  the  parti- 
tion of  200  acres  of  land  left  by  him.  Three 
other  children,  Samuel,  George,  and  Arch, 
set  up  claims  to  40  acres  each,  and  snbse- 
qnently  Arch  (with  his  wife)  amended  hla 
answer  by  alleging  an  oral  agreement  with 
deceased,  said  to  have  been  made  In  1886, 
whereby  they  were  to  make  their  home  with, 
care  for,  and  board  deceased  during  the  re- 
mainder of  bis  life,  and  as  compensation 
therefor  to  have  60  acres  of  land,  that  they 
had  performed  tbe  contract,  and  prayed  that 
title  to  said  land  be  quieted  in  Arch,  or  the 
administrator  be  required  to  execute  a  deed 
therefor.  In  compliance  with  said  agreement. 
On  hearing,  the  several  40*8  were  held  to 
belong  to  those  claiming  them,  but  tbe  amend- 
ment of  Arch  Black  to  his  answer,  setting 
up  said  agreement  and  praying  for  the  con- 
Teyance  of  the  60  acres  In  compliance  there- 
with, was  dismissed  and  decree  entered  "that 
the  claim  of  Arch  Black  to  own  60  acres  Is 
without  merit  and  not  substantiated  by  tbe 
erldence."* 

In  thlfl  action  Arch  Black  presented  hla 
claim  against  the  estate  of  the  deceased  for 
the  care  and  board  allied  In  said  amend- 
ment during  precisely  the  same  period,  and 
prayed  that  it  be  established  for  the  value 
thereof.  The  evidence  relied  on  was  tbe 
same  in  both  cases,  save  that  In  the  last  tri- 
al proof  of  the  reasonable  value  of  such 
board  and  care  was  adduced.  The  only  evi- 
dence of  deceased's  expectation  to  pay  for 
the  board  and  care  Introduced  on  the  last 
trial  was  that  of  bis  agreement  to  give  Arch 


the  60  acres  of  land  alleged  In  tbe  amend- 
ment to  tbe  answer  in  tbe  first  action.  So 
that  in  each  trial  herein  the  claimant  h«^i 
relied  on  the  same  proof  of  furnishing  care 
and  board  and  upon  the  alleged  agreement 
to  pay  therefor  by  transferring  the  60  acres 
of  land,  in  the  former  praying  that  be  have 
the  land  as  compensation,  and  In  the  latter 
that  payment  therefor  be  from  the  funds  of 
tbe  estate.  In  other  words,  the  issues  In 
both  actions  are  the  same ;  the  relief  sought 
only  being  different  It  is  plain  <enough  that, 
had  tbe  Issues  now  being  tried  been  first  de- 
termined, the  decision  would  have  been  con- 
clusive in  an  action  for  q>eciflc  performance. 
Is  tbo  converse  true? 

Of  course,  to  recover  In  this  action,  proof 
that  the  board-  and  care  were  furnished  with 
tbe  mutual  expectation  of  tbe  father  to  pay, 
and  the  son  to  receive  compensation  there- 
for, would  be  sufilcloit  Tank  v.  Rohweder, 
96  Iowa,  164,  67  N.  W.  106;  Weltnaur  v. 
Weitnaur,  117  Iowa,  578,  91  N.  W.  816.  But 
no  testimony  of  tbls  character  was  introduc- 
ed, save  as  this  might  be  Inferred  from  tbe 
evidence  of  a  promise  that  the  son  should 
have  tbe  land.  Under  tbe  evidence  then,  if 
there  was  to  be  compensation  at  all,  tbls  was 
to  be  the  land,  and  the  measure  of  recovery 
should  be  the  land,  or,  In  event  this  cannot 
be  conveyed,  then  clearly  enough  claimant 
would  be  entitled  to  its  valu&  It  may  be 
conceded  that  the  causes  of  action  are  dif- 
ferent, tbe  one  having  been  prosecuted  In 
equity  and  the  other  at  law,  tbe  relief  soi:«bt 
in  one  being  qwdflc  performance  and  In  the 
other  compensation  by  way  of  damages,  but 
the  same  essoitlal  Issues  were  Involved  Id 
each :  (1)  Tbe  existence  of  tbe  contract  and 
(2)  tbe  performance  of  the  swvlces.  These 
were  determined  in  the  former  action,  for 
then  was  a  bearing  and  no  reservation  in 
dismissing  tbe  cross-bllL 

Wbere  there  la  a  hearing,  and  no  sucb 
words  as  "without  prejudice"  appear  In  the 
decree,  and  no  reason  for  dismissal  la  stated 
tbra^,'  and  a  declalon  on  the  merits  la  In  no 
wlae  negatived,  fba  issues  raised  are  pre- 
sumed to  have  been  beard  and  decided  on 
the  morlts.  Dnrnnt  v.  Essex  Co.,  7  WalL- 
107,  19  L.  Bd.  IM;  Oarberry  ▼.  Railway,  44 
W.  Ta.  260,  28  S.  B.  694;  2  Black  on  Judg- 
ments, 1  720.  See  Flncb  t.  HoUlnger,  46 
Iowa,  216;  Hahn  v.  MUler,  68  Iowa,  746, 
28  N.  W.  61.  Says  Story,  in  his  Equity 
Pleading  (79S) :  "A  decree  or  order  fflsmlss- 
Ing  a  fbrmer  bill  for  the  same  matter  may 
be  pleaded  in  bar  to  a  new  bill.  If  tbe  dis- 
mission was  upon  tbe  bearing  and  was  not 
in  terms  directed  to  be  without  prejudice." 
It  was  said  in  Taylor  v.  Yarbrough,  13  Orat 
(Va.)  183:  "A  bill  In  equity  having  been 
dismissed  generally  without  a  reservation  of 
j  any  right  of  the  plaintiff  to  sue  thereaftw, 
is  conclusive  upon  all  the  Issues  made  up  in 
the  case."  An  error  may  be  preheated  on 
;  the  omission  to  so  Indicate  In  tbe  decree 
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dlsmlsslns  a  cause  on  hearing  If  this  la  dona 
for  want  at  jorlsdlctioii  or  other  cause  not 
going  to  the  merits.  Freeman,  Jadgm.  I 
270A ;  2  Black,  Judgm.  {  7Sa  The  clrcam< 
stanco  that  the  former  salt  was  In  equity 
and  that  now  considered  at  law  Is  not  ma- 
terial, as  both  are  triable  In  the  same  court 
Madison  t.  Oarfleld  Goal  Ca,  lU  Iowa.  56, 
86  N.  W.  41;  Bruce  t.  Foley,  18  Wash.  96, 
50  Pac.  935;  New  York  UenL  Ins.  Co.  v. 
National  ProtecUon  Ins.  Co.,  14  N,  Y.  85. 

That  the  Issues  essential  to  recovery  by 
the  claimant  In  this  action  were  decided 
against  him  in  the  former  suit  Is  put  be- 
yond oontrorersy  by  the  record  and  ordinari- 
ly must  have  been  r^rded  as  cooduslTe 
in  support  of  the  plea  ot  estoppel.  Madison 
T.  Oarfleld  Goal  Co..  114  Iowa.  66.  86  N.  W. 
41;  Reynolds  t.  Babcock,  60  Iowa,  289,  14 
N.  W.  321 ;  Sterens  t.  Wadlelgb,  6  Ariz.  351, 
67  Pac.  622;  Southern  P.  B.  Co.  t.  U.  S.,  168 
U.  S.  1,  18  Sup.  Ot  18,  42  L.  Ed.  355;  23  Oyc 
1218.  But  appdlee  wonid  obviate  this  result 
by  saying  that,  whereas  strict  proof  was  ex- 
acted to  make  out  a  case  in  the  former  suit. 
It  was  only  necessary  to  establish  his  <daim 
In  this  action  by  a  preponderance  of  the  erl* 
denoe;  and  farther  that  In  prosecuting  the 
former  suit,  plalntUt  merely  mistook  his 
remedy,  and,  though  defeated,  may  demand 
an  anaoprlate  remedy  In  a  subsequent  ac- 
tion. The  last  proposition  may  be  disposed 
of  on  two  grounds:  (1)  The  claimant  did 
not  fall  In  the  former  suit  because  ct  having 
mlstakoi  his  remedy  but  owing  to  a  failure 
of  proof,  and  (2)  ercm  If  thera  wwe  a  mis* 
take  In  the  roWy  son^t,  the  essential  facts 
to  sustain  his  claim  to  a  dlOeroit  renudy 
were  conclnslTely  adjudicated  against  him 
la  that  salt 

Nothing  contained  In  the  decisions  dted 
by  the  appellee  Indicates  that  the  conduslTe 
diamctOT  of  a  dedslon  of  an  Issue  in  a  for- 
mer suit  Is  obviated  by  the  drcumstanoe 
that  the  plaintiff  might  have  prosecuted  a 
different  action  or  have  sought  a  different 
Tonedy.  In  Zlmmennan  t.  B<rtdnson  ft  Oo^ 
128  Iowa.  72,  102  N.  W.  814,  0  Ann.  Gas. 
960,  it  appeared  that  pMntllTs  aaslgnor  had 
prosecuted  an  action  for  the  recovery  of  the 
price  paid  on  a  machine  on  the  theory  that 
the  contract  of  purchase  had  been  rescinded, 
and  it  having  been  deeded  <m  aweal  that 
as  the  machine  had  not  been  returned  or  a 
return  tendered,  recovery  might  not  be  had 
<Zlmmerman  v.  Robinson,  118  Iowa,  117.  91 
N.  W,  916),  it  was  held  that  the  prosecution 
of  that  action  was  not  an  election  of  a  rem- 
edy inconsistent  with  the  maintenance  at  an 
action  for  a  teeach  of  warranty  In  the 
contract  Manifestly  there  was  no  Issue  de- 
cided in  the  one  action,  which  was  essential 
in  the  maintenance  of  the  other,  and  this 
was  true  In  Lan<m  v.  Slgoumey  Savings 
Bank,  181  Iowa.  79,  108  N.  W.  104,  where 
an  action  was  first  prosecuted  against  the 
bank  for  the  amount  of  deposit  wbi<A  It  ap- 


peared had  beai  paid  by  tiw  dftfnnflsnts  In 
notes  of  third  parties  payaUa  to  the  plain- 
tiff and  it  was  held  that  this  was  not  an  ad- 
judication constituting  an  estoppd  in  a  sub- 
seanoit  suit  against  the  bank  for  the  pro- 
ceeds of  these  notes  collected  by  It 

Not  a  single  Issoe  Involved  in  the  first  ac- 
tloa  was  raised  In  the  seoimd.  In  Asher  v. 
Pegg,  146  Iowa,  641,  128  N.  W.  789,  SO  L. 
R.  A.  (N.  &)  800,  the  plaintiff,  under  the 
name  of  Margaret  Pegg,  asserted  the  right 
to  a  widow's  share  In  the  estate  <ME  the  de- 
ceased, and,  this  having  been  d^ed,  tfie 
prosecuted  a  claim  against  the  administra- 
tor of  the  estate  for  services  rendered  by 
her  to  deceased  as  housefcecciw  and.  assist- 
ant In  carrying  on  his  farm,  and  ttie  court 
held  that  there  was  no  IdoitUy  whatever 
"either  law  m  fact  between  tho  dalm  as- 
serted In  the  former  action  and  the  one 
which  Is  now  being  asserted."  The  ciromi- 
stance  that  a  person  may  have  availed  him- 
self of  a  different  remedy  does  not  obviate 
the  principle  that  that  whl^  has  once  been 
Judicially  determined  shall  not  again  be 
made  the  subject  c£  Judicial  controversy. 
See  B^nolds  v.  Lyon,  121  Iowa.  7S3,  96  N. 
W.  1096.  The  faUnre  of  pUUntlff  In  the  for^ 
mer  actlm  was  not  owing  to  mistake  of 
remedy,  for  that  demanded  was  q)eclflc  and 
predsely  that  to  which  he  was  entitled,  if 
any.  Tme,  the  adverse  dedidon  may  have 
beoa  owing  to  the  quantum  ftfjoottfencted, 
for  to  have  succeeded  he  must  have  estab- 
lished the  contract  as  well  as  its  perform- 
ance by  dear,  definite,  and  convincing  evi- 
dence. Chew  V.  Holt  HI  Iowa,  802,  82  N. 
W.  901;  McDonald  v.  Basom,  102  Iowa.  419, 
71  N.  W.  841;  BrUes  v.  Goodrldi,  116  Iowa, 
617,  90  N.  W.  8S4;  Moore  v.  Plerson,  6 
Iowa,  279,  71  Am.  Dea  400.  This  does  not 
mean  that  the  Oicts  must  be  proven  beyond 
reasonable  doubt  (Skeggs  v.  Borton,  82 
Ala.  862,  2  South.  110^  and  Sherrln  v.  FUnn, 
IK  Ind.  422,  68  N.  B.  5^,  but  may  amount 
to  no  more  than  saying  that  a  higher  degree 
of  proof  than  nacted  In  actions  at  law  Is 
essential  to  constitute  a  preponderance  of 
evidence  (Schmuck  v.  Hill,  2  Neb.  LUnotL]  79, 
96  N.  W.  168). 

Whatever  the  explanation,  more  evidence 
was  necessary  to  make  out  a  case  In  the  for- 
mer suit  than  was  essential  to  establish 
the  right  to  recover  for  services  rendered  on 
the  dalm  filed  against  the  administrator. 
Bnt  the  claimant  voluntarily  sdected  Uie 
forum  In  which  to  litigate  his  dalm  nnder 
the  alleged  conti»ct  and  our  attention  has 
not  beoi  directed  to  any  decision  holding 
that  the  effect  to  be  glvra  to  a  Jodldal  de- 
cision depended  on  and  Is  to  be  measured 
by  the  Quantum  of  proof  exacted.  It  is 
said  that  acquittal  of  a  person  in  a  criminal 
action  is  not  comdustve  in  a  dvll  action  In- 
volving the  same  Issues  unless  for  a  foi^ 
feiture,  penalty,  or  the  like  exacting  the 
same  amount  of  proof,  and  the  reason  some- 
ttmes  given  is  that  the  matter  ot  motive  or 
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intent  differentiates  the  two  claases  tO.  ac- 
tlooB,  and  at  otbers  tbat  tbe  evidence  de- 
terminative In  a  criminal  action  la  more 
tban  snfflclent  to  support  a  clvU  action.  In 
other  words,  the  evidence  might  pr^nder- 
ate  against  the  defendant  and  yet  not  be 
anffident  to  ezcdude  aU  reasonable  doabt 
See  Stone  t.  U.  S.,  1A7  U.  a  1S4.  17  Sup.  Gt 
778,  ^  L.  Ed.  130^  oqilaliilng  Coffer  v.  U. 

116  U.  8.  436,  6  Sup.  Ot  437,  29  L.  Bd. 
«84;  State  v.  Meek,  112  Iowa.  338,  84  N.  W. 
3,  51  L.  B.  A.  414,  84  Am.  St  Bap.  842L 

But  the  state  never  prosecutes  a  civil  ac- 
tion baaed  on  a  criminal  act  save  for  for- 
feiture, penalty,  or  the  like,  and  for  this 
reasoii  the  parties  In  criminal  and  civil  ac- 
tions are  never  the  same.  Becauae  of  di- 
versity at  parties,  an  adjtidlcatl<m  1&  a 
criminal  prosecntfcm  Is  not  binding  In  Qie 
fiubseqnoit  dvll  action  Instituted  1^  an  In- 
dividual for  the  recovery  of  damages  conse- 
quent of  Qie  wrongful  act  Onen  several 
different  actions  may  be  maintained  on  a 
partloilar  state  of  fftcts,  and  the  quantum 
of  evidence  exacted  In  each  la  a  matter  to 
be  considered  In  selecting  the  remedy  to  be 
sought  and  the  fomm  in  which  to  seek  re- 
lief; but  the  determination  of  the  Issues 
presented  Is  not  any  leaa  tiding  on  tbe  par- 
ties becauae  decided  In  me  form  of  action 
rather  than  another.  The  Act  that  the  Is- 
sue haa  been  decided  by  a  court  having  Ju- 
risdiction of  the  parties  and  the  subJec^ 
matter  la  that  which  renders  the  decision 
effective  In  support  of  a  plea  of  an  eston>el 
Interposed  In  a  sobsequent  action  betweoi 
the  sune  parties  Involving  the  same  Issue. 
Tbe  amount  of  proof  essential  to 'establish 
an  allegatfam  of  the  petition,  like  the  bur- 
den of  proof  and  other  matters,  Is  a  mere 
taicidoit  to  the  trial,  exacted  aa  tbe  re- 
sult mt  long  experience  as  best  adapted  to 
Qie  ascertainment  of  truth.  Whatever  the 
quantum  of  evidence  required  to  establlsb 
a  fkct  or  on  whomsoever  the  burden  of 
proof,  the  adjudication  Is  binding  on  the 
parties  and  cannot  again  be  litigated  U 
properly  Interposed  as  a  defense. 

Cases  like  Gvrln  t.  Sumnr,  49  Mo.  App. 
361,  Porter  v.  Wagner,  86  Ohio  St  471,  475, 
and  McNamara  v.  Arthur.  1  Ball  ft  Beatty, 
1^  are  sometimes  dted  as  sustaining  a 
different  view;  but  none  of  these  were  de- 
termined on  the  merits. 

Bfony  cases  may  be  found  in  which  a  dlf- 
ferait  quantum  of  evidence  was  required; 
but  this  was  given  no  consideration  In  de- 
termining whether  the  dedalon  of  the  Issues 
hivolved  sustained  the  plea  of  estoppel.  As 
bearing  hereon,  see  WolTorton  t.  Baker,  86 
Cal.  591,  2S  Faa  54;  Bruce  r.  Foley,  18 
Wash.  96k  60  Fac  935;  Trayhem  t.  Colbum, 
66  Md.  277,  7  AtL  469;  FideUty,  etc,  Trust 
Ca  V.  Frldenberg,  175  Pa.  600,  84  AU.  848, 
62  Am.  St  Bep.  851;  Myers  v.  Elngstone 
Cbal  Co.,  126  Pa.  682,  17  AU.  891.  To  hold 
otherwlae  would  permit  a  party  to  experi- 
ment with  dlffwent  forma  of  actlcni  In  ok- 


fordng  the  same  right  and  impair  the  force 
which  always  has  been  and  should  be  given 
to  solemn  adjudications  of  Issues  properly 
raised  and  regularly  decided.  Of  coarse,  the 
evidence  adduced  on  the  bearing  of  causes 
In  equl^  Is  frequentiy  thought  not  to  be  of 
the  conclusive  ctiaracter  essential  to  warrant 
the  relief  prayed  and  a  dismissal  entered  for 
that  reason.  Such  a  decree  is  negative  mere- 
ly*  and  it  may  be  tbat  the  recitals  would  be 
construed  as  a  sufficient  reservation  of  the 
Issues  for  an  action  at  law — a  point  not  now 
necessarily  to  be  determined,  for  the  decree 
In  tbe  former  suit  purported  to  be  on  the 
merits. 

[3]  SpeclQc  performance  has  never  been  re- 
garded as  a  remedy  to  be  claimed  by  a  liti- 
gant as  a  right,  but  Is  said  to  rest  In  the 
sound  discretion  of  the  chancellor.  Where 
the  evidence  is  sufficient,  however,  and  there 
are  no  equitable  considerations  In  the  way, 
such  decrees  are  entered  as  a  matter  of 
course;  Baltimore,  etc.,  R.  Co.  v.  Brubaker, 
217  lU.  462,  75  N.  E.  523;  Rogers  v.  Saun- 
ders, 16  Me.  92,  33  Am.  Dec.  636;  Tazoo,  etc., 
R.  Co.  V.  Railway,  83  MIsa.  746,  36  South. 
74:  Shaman  v.  Willets,  17  Neb.  478,  23  N.  W. 
358;  Steadman  v.  Handy.  102  Ta.  882.  46  S. 
B.  380;  36  Cyc.  650. 

There  were  no  peculiar  equities  In  tbe 
former  suit  obstructing  the  granting  of  spe- 
cific performance,  and,  as  recited  in  tbe  de- 
cree, relief  must  have  been  denied  on  the 
merits  alone. 

There  were  no  peculiar  equities  Involved  In 
the  former  salt,  and  the  evidence  was  such 
that,  bad  tbe  contract  and  performance 
thereander  been  proven,  the  relief  prayed 
most  have  been  granted  aa  a  matter  of 
course.  It  was  denied,  as  redted  in  the  de- 
cree, on  a  finding  tbat  the  dalm  of  Arch 
Black  was  "without  merit  and  not  substan- 
tiated by  the  evidence."  This  adjudication 
of  the  precise  Issues  now  Involved  and  es- 
sential to  the  maintenance  of  his  claim 
against  the  estate  of  deceased  la  conclusive 
against  him  and  should  have  been  held  to 
constitute  an  estoppel.  The  demurrer  to  the 
plea  in  estoppel  should  have  been  overruled. 

[4]  III.  Item  15  of  the  claim  was  a  note  of 
$300,  dated  October  18,  1902,  and  purporting 
to  be  signed  by  H.  O.  BlacI^  Luman  Blade,  and 
George  Black,  the  latter  by  his  mark.  This 
had  been  assigned  to  dalmant  and  the  only 
testimony  toidlng  to  Identify  the  note  as  hav- 
ing been  signed  by  deceased  was  that  of  dalm- 
ant, who  testified  as  follows:  "Q.  Have  yon  a 
note  of  George  Blade  In  your  possession?  A. 
Tes,  sir;  I  have  a  note.  Q.  Will  you  be  kind 
enough  to  let  me  see  It?  A.  Tes,  sir.  (Ex- 
hibit A  marked.)  Q.  Whose  property  this 
note?  A.  Mine."  The  note  was  then  re- 
ceived in  evidence  over  objection  as  not  hav- 
ing been  properly  Identified,  tn«mipetent,  and 
not  binding  on  the  admln^trator.  The  sig- 
nature to  a  note  upon  wtaldi  an  action  is 
founded,  a  coi^  of  whldi  has  beok  attedied 
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to  the  petition,  la  presumed  to  be  gainlne  jxn- 
Ima  Its  genuineness  Is  denied  by  the  person 
whose  Bignatnre  it  parports  to  be,  under 
oath.  Sectltm  S640,  Code.  Neither,  the  orig- 
inal note  nor  copy  thereof  was  attached  to 
the  claim  or  amendment  thereto,  and,  as 
eadi  Item  thereof  was  spedflcally  d^ied,  the 
burden  of  proof  was  on  idalmant  to  show  the 
genuineness  of  the  signature,  prior  to  the  in- 
troduction of  the  note  In  erldnice.  Smith  t. 
King,  88  Iowa,  105,  6S  N.  W.  88;  Schulte  t. 
Conlthurst,  M  Iowa,  418,  62  N.  W.  770.  See^ 
also,  Hay;  t.  Frazler,  4B  Iowa,  4M.  It  fol- 
lows that  Hie  court  erred  In  recdvlng  tbe 
note  in  eridencew 

[6]  IT.  Appellant  asserted  in  Us  abstract 
that  exceptions  had  been  saved  to  the  ser- 
eral  Instructions.  This  was  denied  by  appel- 
lee, and  to  sustain  bis  assertion  plaintiff  has 
presKited  here  a  copy  of  the  certtflcate  of 
the  trial  Judge  and  the  reporter  attached  to 
the  report  of  the  trial  In  shorthand,  certify- 
ing that  "all  Instructions  given  were  duly 
excited  to  the  party  adversely  affected 
or  interested."  Whether  the  exoei^ons  were 
noted  by  the  reporter  in  his  report  does  not 
appear,  as  the  transcript  is  not  before  ua. 
Xor  Is  it  datmed  that  any  exceptions  to  the 
Instructions  were  preserved  as  required  by 
section  3700  of  the  Code,  or  otherwise.  Sec- 
tUm  S675  of  the  Code  authorizes  the  report- 
er to  note  in  his  report  In  shorthand  or  In 
writing  "the  fact  that  the  Jury  Is  instructed, 
nil  exceptions  and  objections  to  InstnictlonB 
given  1^^  the  court  on  Its  own  motion,"  and 
this  report,  when  properly  certified,  undoubt- 
edly would  be  suflScient  evidence  of  the  tak- 
ing of  exceptions  to  the  instructions.  But 
the  Code  nowhere  authorizes  the  preservation 
of  the  record  of  such  exceptions  by  tbe  mere 
certificate  of  the  Judge  and  reporter  that 
they  were  taken.  This  would  aiable  a  party 
to  sui^ly  the  record  from  memory  of  these 
officers,  rather  tban  to  establish  the  preserva- 
tion of  exceptions  by  what  waa  done  at  the 
time.  We  think,  therefore,  that  the  appel- 
lant has  failed  to  sustain  the  abstract  In  this 
respect  by  the  certification  of  the  record. 

[•-I]  In  view  of  another  trial,  however,  It 
may  be  as  well  to  suggest  that  tbe  Issues  be 
clearly  stated  by  the  trial  court.  Instead  of 
copying  the  pleadings  as  a  part  of  the  In- 
structions. See  Swanson  v.  Allen,  108  Iowa, 
410,  79  N.  W.  182.  Also,  that  genuineness  of 
tbe  signature  to  the  note  of  $300  Included  In 
the  claim  ought  not  to  be  assumed  In  the  in- 
structions, but  that  this  Is  a  matter  of  proof. 
Also,  that  the  burden  Is  not  upon  the  de- 
fendant, in  establishing  his  counterclaim  for 
the  use  of  the  land  alleged  to  have  been  oc- 
cupied since  1886,  to  show  that  there  was 
a  mutual  understanding  between  him  and  de- 
ceased that  the  latter  should  receive  pay 
therefor.  Upon  proof  that  the  claimant  en- 
tered upon  the  land  and  used  and  occupied 
the  same  for  bis  own  benefit  with  the  as- 


sent of  the  deceased.  In  tbe  absence  of  other 
pro<)f,  a  promise  to  pay  a  reasonable  com- 
pensation therefor  arose.  24  Cyc.  1189.  like 
burden  of  proof  was  on  the  claimant  to  show 
that  use  of  the  land  had  been  paid  for,  or 
that  its  use  was  to  be  gratuitous.  Oakes  v. 
Oakea,  16  lU.  106;  Sterrett  v.  Wright,  27 
Pa.  259. 

[I,  II]  And  If  claimed  to  be  gratuitous  ttds 

was  a  matter  to  be  s^  up  In  the  ifleadlngs. 
Saddler  v.  Flckard.  142  Iowa,  691,  121  N.  W. 
874.  Of  course,  the  ration  of  the  parties 
and  the  drcumatances  under  whidi  the  land 
was  occupied  are  to  be  considered  in  de- 
termining the  nnderstandlDs  betweoi  tbe 
parties.  But  the  rule  ivevalllng  with  i|npect 
to  the  raidlUon  of  services  to  a  ndative  liv- 
ing In  a  family  has  no  application  to  sncb  a 
case. 

Because  of  the  errors  pointed  out,  the  Judg- 
ment is  Reversed. 


KBCKETOEIT  t.  CITY  OF  DUBCQUB  et  aL 
(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

1.  MDICIOZPAX.    COEPOaATIOKB     (S    719*)  — 
Whastes— FXKS. 

Tbe  right  of  a  dty  to  impose  wharfage 
fees  does  not  arise  solely  out  of  the  expense 
which  it  incurs  in  the  maintenance  of  the  wharf. 

[Bd.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  Xfi29-153o; 

Dec  Dig.  pns*} 

2.  COUICBBCB  (t  68*)— MUNICIFAI.  COBPORA- 
TIONB  (f  719*>— WHABTAQE— POUOB  POWEB. 

The  imposing  of  wharfage  fees  by  a  city 
on  a  river  which  is  tbe  boundary  between  the 
states  is  not  an  interference  with  interstate 
commerce,  and  ordinances  providing  for  such 
are  a  valid  exercise  of  tbe  police  power,  but  they 
mast  be  reasonable,  and  cannot  be  used  as  a 
guise  for  tonnage  tax  or  a  port  warden's  fee 
or  for  other  ulterior  purposes. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  H  100,  103-122;  Dec  Dit  S 
Municipal  Corporations,  Cent  D^.  n  142.'!, 
1529-1535;  Dec  Dig.  }  71».«1 

3.  MURICIPAL    COBFOBATronS     (f     719*)  — 

Whabfaqk    Fees  —  Reasonable  Obdi- 

HANCES. 

In  an  action  to  enjoin  the  enforcement  of 
ordinances  imposing  wharfage  charges,  evi- 
dence held  to  show  that  the  ordinances  were 
nnreasonable  and  discriminatory. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Sf  1425,  1029-1535; 
Dec.  Dig.  S  719.*] 

4.  MUNICIPAX.    GoBPOBATIOnS     (|    121*)  — 

Whabfaqx  Fees. 

In  an  action  to  enjoin  the  enforcement  of 
ordinances  in  relation  to  wharfage  charges  and 
prohibiting  tbe  keeping  of  house  boats  in  the 
harbor,  the  question  of  the  reasonableness  of 
the  wharfage  charges  was  properly  before  the 
court,  although  tbe  city  only  attempted  to  en- 
force the  provision  relating  to  house  boats, 
where  it  waa  the  failure  of  plaintiff  to  pay  the 
wharfage  fees  that  resulted  in  the  demand  for 
the  removal  of  the  house  boats,  and  the  pay- 
ment thereof  stopped  Che  threatened  removal 
for  the  time  being. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  257;  Dec  THg.  | 
121.*] 


•For  ottitr  caaei  m«  same  topic  ud  Mctlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  ^ep'r  indezv 


Digitized  by 


Google 


Iowa) 


KECKEVOET  t.  CITY  Or  DUBUQUE 


541 


6.  MURICIPAL  C0KP0BATI0N6  (|  719*)-JblAT- 

lOABLE  Watebb— River  Ceatt, 

The  dty  of  Dabuque  hna  no  power  under 
ttB  charter  to  prohibit  hoiue  boats  to  land  or 
remain  on  an;  part  of  the  ice  harbor  of  the 
«^  of  Dubuque;  there  beins  no  congestion 
therein  except  so  far  as  is  caused  bj  the  devot- 
ing of  part  of  the  shores  to  private  enterprises, 
which  does  not  change  the  duty  of  the  with 
tespect  to  the  harbor,  and  tiie  oaa  to  which  it 
was  originallr  dedicated. 

[BdL  Note.— For  other  cases,  see  Mnnidpal 
Corporations.  Cent.  Dig.  H  1425.  162»-1586; 
Dec  Dig.  S  TIS.*] 

H.  Action  (S  46*)— Misjoinder  of  Causes. 

In  an  acdon  to  enjoin  the  enforcement  of 
oTttnanees  of  a  db  relating  to  wharfage  fees 
and  the  keejdng  of  certain  river  craft  in  the 
lurbor,  a  supplemental  petition  alleging  the 
payment  of  fees  under  duress  after  the  soft  was 
commenced  and  ashing  to  recover  it  back,  be- 
ing pore^  an  action  at  law,  should  have  been 
stricken  for  misjoinder  on  motion. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dtg.  H        461-468;  Dec.  Diff.  1  46.*] 

Appeal  from  District  Court,  Daboqae  Coun- 
ty; Bobeit  BoDSQii,  Judge. 

Action  to  enjoin  the  enforcement  of  cer- 
tain ordinances  of  ttae  dty  of  Dnlnigoe  In 
relation  to  wharfage  charges  and  In  relatlcm 
to  the  use  of  the  ice  harbor  by  certain  rlrer 
«rBf  t  There  was  a  trial  to  the  court  The 
plalntlfTs  petition  was  dismissed,  and  he 
appeals.  Beversed. 

Eendine  &  Boedell.  of  Duboqae,  for  ap- 
pellant George  T.  Lyon  and  B.  H.  Wlllglng, 
both  of  Dubnon^  for  appellees. 

EVANS,  J.  For  more  than  80  years  the 
plaintiff  has  maintained  a  ferry  across  the 
Mississippi  river  at  Dubuque,  and  has  also 
maintained  a  small  boat  livery.  Be  has  at 
all  times  received  and  landed  bis  passengers 
at  this  end  upon  and  from  the  levee  or 
wharf  of  the  Ice  harbor  In  the  city  of  Du- 
buque. He  has  also  at  all  times  housed  his 
boats  In  such  harbor,  and  has  occupied  a 
house  boat  in  connection  therevrlth.  In  1907 
the  dty  of  Dubuque  enacted  a  certain  amend- 
ment to  an  ordinance,  the  enforcement  of 
which  seriously  affects  the  business  of  the 
plaintiff.  Such  amending  ordinance  contains 
the  following  provision: 

"Sec  9:  That  for  the  purpose  of  wharfage 
for  all  boats  and  water  craft  the  entire 
frontage  of  the  city  shall  be  deemed  the 
levee  (except  such  parts  as  have  been  here- 
tofore excepted  by  the  ordinances  of  the 
dty).  And  all  boats,  shanty  or  house  boats, 
boathouses  or  launch  boat  houses  and  water 
craft  of  any  description  landing  at,  anchor- 
ins  or  making  fast  within  one  hundred  feet 
of  such  frontage,  shall  pay  the  dty  there- 
for the  following  amounts:  All  launches 
five  (¥5.00)  dollars  per  season  for  each  16 
feet  of  frontage  of  the  levee  used,  payable  in 
advance.  All  shanty  boats,  house  boats  or 
fish  houses  shall  pay  the  sum  of  fifteen  ($15.- 
00)  dollars  i>er  year  wharfage,  payable  In 


advaiK».  All  boat  liveries  shall  pay  the  sum 
of  twenty-five  ($25.00)  dollars  per  year  for 
each  twenty-five  feet  of  levee  frontage  used. 
All  boating  associations  erecting  a  building 
or  buildings  on  the  wharf  or  levee  of  the 
dty  shall  pay  twenty-five  ($26.00)  dollars  per 
year  as  wharfage. 

"Sec.  10.  No  shanty,  house  boat  or  fish 
house  shall  be  allowed  to  land  or  remain 
(Hk  any  part  of  the  levee  or  landing  within 
any  part  the  loe  harbor  In  tbe  dty  of 
Dnbnqne." 

Appellantfs  ugnnuait  atatei  the  lames  as 
follows: 

"By  petltUm  as  amuded,  ftppellant  avers 
that,  under  a  coasting  license  tened  by  tiie 
United  fitatee,  he  need,  la  interstate  oom- 
merce,  a  gasoline  boat  apon  the  Ulsslsslin)! 
river  In  traneportlng  passengers  and  pn^ier- 
ty  to  and  fiom  a  point  near  the  northwest- 
erly shore  of  the  ioe  bartxv  and  to  and  from 
IlUnds;  that,  Inddent  and  neceasary  to 
such  traffic,  he  has.  In  the  water  near  the 
natoral  shwe  of  said  harbor,  a  boatiumee, 
house  boat,  barge,  float  or  dock,  and  other 
equipment;  that  the  defendant  dty  nnlaw- 
fully  pretends  to  Impose  a  wharCage  diarge 
of  $1  per  foot  for  space  eo  occupied  In  said 
harbor;  and  that  the  defwdant  dty  and 
harbor  mastw  threatot  to  remove  said  boats 
from  said  harbw.   Abst  m>.  2,  8,  24,  25»  28. 

"By  answer,  the  defendants  aver  that  th^ 
sought  only  to  remove  plaintUTa  honae  boats 
from  said  harbor  and.  In  justtflcation  there- 
for and  the  Imposition  of  wharfage  charges, 
pleaded  the  dty:^  ordinance,  as  amended,  by 
which  (1)  the  uittre  water  front  Is  declared 
a  levee;  0t)  a  wharfage  charge  Is  Imposed 
against  any  and  all  boats  and  crafts  landing 
at  or  anchoring  within  100  feet  ot  snch 
frontage;  0)  no  house  boat  Is  permitted  to 
land  or  remain  on  any  part  of  said  levee 
or  within  any  part  of  the  Ice  harbor;  and 
(4)  the  harbor  master  shall  assign  places 
for  and  remove  water  crafte  of  all  descrip 
tions.   Abst  pp.  4  to  13-26. 

"By  reply,  plaintiff  avers  that  the  shore 
and  bed  of  said  harbor  was  granted  to  the 
defendant  dty  for  use  as  an  ice  harbor  in 
perpetoity  and  upon  condition  that  tbe  de- 
fendant city  would  estebllah  and  maintein 
a  public  levee  upon  the  north  shore  there- 
of; that  the  defendant  city  duly  authoriz- 
ed and  empowered  the  United  States  govern- 
ment to  dredge  and  otherwise  improve  and 
maintein  said  premises  as  and  for  a  harbor 
in  perpetuity;  that  the  United  Stetes  gov- 
ernment did  dredge  and  Improve  said  prem- 
ises  (which  constituted  the  bed  and  shores 
of  a  body  of  water  leading  to  the  Mississip- 
pi river),  and  has  so  malntelued  the  same 
ever  since;  that  the  shores 'of  said  harbor 
and  river  front  are  unimproved  and  In  their 
natural  stete;  that  tbe  defendant  city  at 
uo  time  ever  constructed  or  malntelued  any 
wharves,  docks,  or  landing  places  In  said 
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barbor  or  the  shores  thereof,  or  upon  said 
river  front,  nor  has  the  defendant  dt;  ever 
Invested  anything  to  either  conetruct  or 
maintain  any  such  improvemeDts ;  that  the 
shores  of  said  harbor  and  river  front  con- 
slat  of  nothing  but  the  naked  shore  without 
any  wharves  or  docks  at  which  boats  may 
land}'  that  snob  landing  are  effected  by 
means  of  a  plank  or  gangway  leading  from 
such  boat  to  safd  natural  shore;  that  the 
defendant  city  has  by  no  investment  vpoa  Its 
part  afforded  any  fSacllltles  whatever  for 
boats  in  said  waters  or  the  shores  thereof, 
nor  has  said  city  ever  rendered  any  service 
or  benefit  to  boats  in  that  respect  or  any 
other;  that  such  waters  are  navigable  and 
free  common  pabllc  highways;  that  anch  or- 
dinances, and  the  powers  sought  to  be  exer- 
cised thereunder  are  illegal  and  invalid  In  the 
respects,  among  others,  as  follows:  (1)  Be- 
cause they  Idipose  wharfage  charges  against 
boats  and  water  craft  landing  at  or  anchoring 
within  100  feet  of  the  entire  unimproved 
water  front  and  natural  shores  of  said  luuv 
bor  in  the  city  limits,  without  having  pro- 
vided or  Invested  anything  in  any  wharves, 
docks,  or  landing  i^ces,  or  rendering  any 
service  whatever  to  such  boats,  and  without 
having  established  the  levee  required  by 
the  grant  to  said  city  or  any  other  levee. 
(2)  Because  they  absolutely  forbid  any  house 
boat  from  entering  or  remaining  In  any  part 
of  said  harbor,  or  landing  or  remaining  on 
any  part  of  the  levee,  without  regard  to  the 
perils  of  the  river  which  necessitate  a  place 
of  shelter  and  refuge,  and  although  the  city 
has  not  the  power  to  prohibit  the  use  there- 
of. (3)  Because  they  clothe  the  harbor  mas- 
ter with  arbitrary  power  to  assign  or  remove 
boats  to  places  wholly  unsuitable  and  dan- 
gerous and  without  regard  to  the  needs,  con- 
venlence,  or  danger  of  the  boat  (4)  Because 
they  obstruct  and  burden  Interstate  com- 
merce, although  Congress  alone  has  power 
to  regulate  same.  (5)  Because  they  are  con- 
fiscatory and  discriminatory.  That  the  de- 
fendants attempt  to  remove  his  said  boats 
solely  because  of  plaintiers  refusal  to  pay 
the  illegal  wharfage  so  exacted  by  said  or- 
dinances.   Abet  13  to  24. 

"By  supplemental  petition,  plaintiff  avers 
that,  upon  the  vacation  of  the  temporary  in- 
junction herein,  the  defendant  city,  acting 
through  Its  mayor,  harbor  master,  police, 
sewer  gang,  and  other  agencies  tben  pres- 
ent, threatened  to  at  once  forcibly  remove 
his  said  house  boat  and  boathouse  then  in 
said  Ice  harbor  unless  plaintiff  at  once  paid 
the  wharfage  charges  of  ?290  for  the  years 
1909  and  1910,  although  said  harbor  was 
then  frozen  over  with  Ice,  and  such  removal 
would  wholly ,  destroy  said  property ;  and 
that,  solely  under  such  compulsion,  he  then 
paid  defendants  said  wharfage  of  $290, 
which  defendants  still  retain.  Abst  28. 

"In  answer  thereto,  defendants  aver  that 
sndi  payment  waa  not  made  under  compul- 


sion, but  under  an  arrangement  whereby 
plaintiff's  said  house  boats  might  remain 
in  said  harbor  until  removal  thereof  could 
be  made  in  the  spring,  and  upon  condition 
that  no  action  would  be  taken  to  recover 
back  any  part  of  said  $290  save  by  petition 
to  the  city  councU.  ^Abst  29-30. 

"In  reply  thereto,  plaintiff  avers  that  the 
evidence  shows  that  the  pretended  arrange- 
menfeB  referred  to  are  void  In  that  the  same 
were  made,  if  at  all,  under  compulsion." 

The  focts  in  the  case,  as  distinguished  from 
legal  conclusion,  ore  not  greatly  in  dispute. 
These  facts,  however,  are  quite  volnminous 
in  their  details.  It  la  Important  that  many 
of  these  details  be  incorpwated  In  thla  o^n- 
lon.  We  cannot  do  better  at  this  point  than 
to  avail  ourselves  of  the  labor  of  counsel 
and  to  incorporate  bwein  the  substance  of 
the  "statement  of  fActs"  appearing  in  each 
brief.  From  appellant's  statement  we  quote 
as  follows: 

"The  ideadlngs  and  proof  show  that  in 
1880  the  defendant  dty  and  Its  Inhabitants 
desired  the  United  Btates  government  to 
provide  and  maintain  an  ice  or  winter  bar^ 
bot  at  Dubuque,  frontii^  upon  and  connect- 
ing with  the  Mlaslsslppl  rlvw,  to  promote 
navigation  and  afford  a  place  of  shdter  and 
safety  for  boatq  and  other  water  oraft  from 
the  dangers  of  ice,  stormy  and  other  perils 
of  the  river.  The  then  nearest  harbor  from 
Dubuque  was  at  Qulncy,  IlL,  to  the  south, 
and  at  St  Paul,  Minn.,  to  the  north. 

"Subsequently  in  1882,  and  in  order  to  con- 
summate the  plan  for  such  a  harbor,  cer- 
tain Dubuque'  citizens  by  deed  conveyed  to 
the  defendant  city  the  bed  and  shores  of 
what  is  known  as  the  Ice  harbor,  and  that  a 
public  levee  at  least  100  feet  wide  be  main- 
tained on  the  north  shore  of  said  harbor. 

"Thereupon,  in  1882,  the  defendant  city 
by  resolution  authorized  and  empowered  the 
United  States  government  to  Improve  and 
maintain  said  premises  for  an  Ice  harbor  In 
perpetuity. 

"Thereupon  (1882-1885)  the  United  States 
government  at  its  own  expense  dredged  said 
premises  (which  by  nature  constituted  the 
bed  and  shores  of  a  body  of  wat^  leading 
to  said  river)  so  as  to  convert  same  Into  a 
navigable  harbor  leading  Into  and  connect- 
ing with  the  Mississippi  river,  and  the  Unit- 
ed States  government  bas  since,  at  its  own 
expense,  so  malntalued  tbc  same. 

"The  defendant  city  has  not  established 
any  public  levee  upon  the  north  shore  of 
said  harbor  as  required  by  the  deed  already 
referred  to,  but.  In  disregard  of  such  deed, 
has  granted  to  private  parties  for  various 
private  industries  the  whole  of  the  north 
shore  of  said  barbor. 

"The  defendant  city  at  no  time  ever  pro- 
vlded,  constructed,  or  maintained  any 
wharves,  docks,  landing  places,  or  other  Im- 
provements of  any  kind  in  said  harbor  or 
the  shores  thereof,  nor  has  the  dtfendant 
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city  ever  Invested  anything  to  either  con- 
Etnict  or  maintain  any  racb  Improvements; 
that  the  shores  of  said  harbor  are  wholly 
unimproved  and  conalst  of  nothing  but  the 
naked  shore  without  any  wharves  or  docks 
at  which  traats  may  land  for  Mther  loadliig 
or  nnloadlng  vnaaeagen  and  proper^ ;  that 
landinga  are  ^ected  by  means  of  a  i^ank 
or  gangway  leading  from  the  boat  or  barge 
to  such  natnnl  and  tmimproTed  shore;  tSiat 
the  defendant  dt?  has  by  no  Investment  np- 
on  Its  part  afforded  any  teclllttes  whatfiva 
for  boats  In  said  harbor  and  the  shores 
tliereot  hor  has  the  defendant  dty  ever  ren- 
dered any  service  or  bentf  t  to  boats  In  that 
respect  or  any  other. 

"That  the  easterly  part  ot  satd  harbor 
leads  to  and  Joins  with  the  HlsslBslp)^  riv- 
er, a  navigable  waterway  eztending  from 
St  Paul,  Minn.,  southerly  to  New  Orleans, 
La.;  that  daring  the  winter  boats  of  all 
Uzids  seek  said  haH>or  to  escape  destruction 
from  the  moving  ice  In  the  rlvw,  and  such 
boats  ranaln  there  at  anchor  nntU  the  open- 
ing of  navigation ;  that  the  nse  of  the  north- 
erly shore  of  said  harbor  has  been  granted 
\tT  the  def^dant  dty  to  vartotu  parties  tree 
at  charge,  and  is  in  use  by  said  parties  for 
boat  bnUdlnft  sand  company,  and  other  pur- 
poses; that  practically  the  whole  of  the 
space  at  and  toward  the  southerly  shore 
of  said  harbor  Is  assigned  to  and  utilized 
by  the  United  States  government's  boats^ 
and  the  remainder  of  said  space  at  and  to- 
ward the  southerly  shore  is  occupied  by 
laonchhonses  and  launches ;  that  the  larger 
part  vt  the  space  at  and  toward  the  wester- 
ly shore  is  assigned  to  and  occupied  by 
latmches  and  launchhouBes,  which  are  an- 
chored in  the  water  near  said  shore  during 
the  entire  year ;  that  the  space  occupied  by 
plalntUTs  boats  and  necessary  equipment  is 
In  the  water  near  the  northwesterly  part 
of  the  shore  of  said  harbor;  and  that  there 
Is  no  other  space  in  said  harbor  either  avail- 
able or  at  all  suitable  for  his  said  Iwats  and 
the  necessary  equipment  therefor  in  order 
to  handle  the  Interstate  traffic  In  which  he 
Is  engaged  or  to  remain  during  the  dose  of 
navigation. 

"While  the  defoidant  city's  charter  (sec- 
tion 26)  gives  the  dty  conndl  the  exclusive 
Hgbt  to  license  and  regulate  ferries,  and  to 
establish  the  rates  of  ferriage,  between  Du- 
buque and  the  opposite  bank  of  the  Missis- 
sippi river,  yet  the  dty  has  not  seen  fit  to 
exercise  such  right 

"The  defendant  dty's  charter  (section  7, 
par.  17)  gives  the  'dty  coundl  the  power  to 
regulate  the  use  of  wharves  and  public  land- 
ings, fix  the  rate  of  wharfage,  and  regulate 
the  stationary  anchorage  and  mooring  of  all 
boats  within  the  dty.* 

*^erennder  the  defendant  dty  In  1907 
adopted  an  ordinance  giving  tne  harbor  mas- 
ter full  power  to  assign  places  for  all  water 
crafts  and  compd  the  removal  thereof;  de- 


claring the  entire  water  front  a  levee,  Im- 
posing wharfage  charges,  and  prohibiting 
house  boats,  among  others,  from  landing  at 
or  remaining  on  any  part  of  said  levee  or 
within  any  part  ot  said  Ice  harbor. 

*Tha.t  in  Ax^satt,  IttlO,  defendant's  harbor 
master,  under  instructions  of  Qie  dty  ooun- 
dl,  gave  plalntlfF  notice  to  remove  his  house 
boats  from  sold  ice  harbor  within  24  hours, 
othenrlse  he  would  remove  same,  solely  be- 
cause of  fftllure  to  pay  said  wharfage  chais- 
es, and  based  his  right  so  to  do  up(m  the 
said  ordinance. 

'^hat  thuenpon  plaintiff  commenced  this 
action  and  obtained  a  temporary  restraining 
order. 

"That  although  sndi  ordinance  as  amend- 
ed purports  to  designate  the  entire  water 
front  within  the  defradant  dty  and  along 
the  Mississippi  river  as  a  levee  fbr  the  pax- 
pose  of  wharfage,  except  such  parts  as  have 
be»  heretofore  excepted  by  the  ordinances 
of  the  dt7,  jet  the  deSandant  dty  has  never 
constructed  any  wharves,  dodo,  or  landings 
upon  sQdi  water  front,  nor  boa  tiie  defdid- 
ant  di7  evw  maintained  any  aoch  Improve* 
ments  thereat;  that  the  defendant  haa  no 
fkcIUtles  whatever  on  said  water  front  for 
tin  landing  of  boats;  tiiat  said  mtlre  water 
front  oonstarts  of  nothing  but  the  natural 
unimproved  shore  of  the  river  other  than 
one  or  two  places  occupied  by  others  under 
ordinances  granted  by  the  defendant  dty 
and  not  available  tot  the  use  of  this  plain- 
tiff and  the  public;  that  the  said  natural 
shore  oo  said  river  front  is  so  shallow  as 
to  make  it  dangerous  to  life  and  property, 
if  not  impossible,  to  effect  a  landing  on  said 
river  front  by  boats  plying  said  river,  and 
that  said  river  front  has  never  been  used, 
and  it  is  Impracticable  and  dangerous  to 
use  the  same,  for  any  such  purposes ;  that 
there  are  no  facilities  whatever  provided,  nor 
any  source  of  benefit  whatever  rendered,  by 
the  defendant  dty  for  landing  boats  upon 
said  river  front  so  designated  by  said  or- 
dinance as  a  levee,  and  for  which  the  de- 
fendant dty  thereunder  erroneously  and  Ille- 
gally attempts  to  collect  and  enforce  the 
paymrat  of  wharfage  charges  as  prescribed 
by  the  terms  of  said  ordinance  as  amended. 

"That  plaintiff  (who  is  and  since  birth  has 
been  a  dtlzen  of  the  United  States)  Is  the 
owner  and  operates  a  50-foot  boat,  exclusive 
of  rudder,  propelled  by  gasoline  engine,  upon 
the  waters  of  said  harbor  and  river,  duly  oi- 
rolled  and  licensed  by,  and  under  the  r^ni- 
latlons  of,  the  United  States  government,  for 
the  coasting  trade  in  carrying  and  transport- 
ing people  and  property  from  Iowa  to  IlUnols 
and  from  the  latter  state  to  the  former,  by 
operating  said  boat  across  the  Mississippi  riv- 
er from  the  port  or  harbor  in  the  dty  of 
Dubuque,  Iowa,  to  the  iwrt  of  East  Dubuque, 
111.;  that  likewise,  by  an  arrangement  with 
the  Chicago,  Burlington  it  Qnlncy  Railway 
Ck>mpany,  an  IlUnola  corporation  and  Inter- 
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state  common  carrier,  plaintiff's  said  boat 
carries  and  bonors  the  tickets  of  citizens 
and  passengers  trav^ng  from  one  state  to 
another  partly  by  rail  and  partly  by  boat; 
that,  because  of  the  failure  of  the  defendant 
dtj  to  provide  and  maintain  a  public  levee 
on  the  north  shore  of  said  harbor  as  reqolred 
by  the  deed  already  referred  to,  It  is  neces- 
sary for  the  safety  of  said  boat  and  passen- 
gera  thereon,  in  the  conduct  of  such  inter- 
state traffic;  to  have  a  reasonable  water 
space  In  said  harbor,  and  being  the  space 
now  and  long  since  occopled  by  him  for  that 
purpose,  in  order  that  said  boat  may  turn 
and  land  without  collision  or  danger,  and  to 
maintain  suitable  appliances  and  equipment 
for  the  parp(MW'of  landing  said  boat  and  the 
passengers  so  carried,  because  of  the  shallow 
water  toward,  and  the  wholly  unimproved  con- 
dition of,  the  shores  in  said  harbor ;  that  by 
reason  of  these  things,  and  in  order  to  carry 
on  said  interstate  commerce  and  as  part  of  the 
appliances  toward  that  end,  it  is  necessary  for 
him  to  maintain  a  barge  In  the  water  and 
near  the  shore  of  said  harbor  In  order  ttiat 
«ald  boat  may  laud  thereat  to  receive  and 
dladiarga  aald  passoigera,  and  also  what  are 
more  properly  termed  two  bargee,  upon  each 
of  which  a  substantial  and  permanent  house 
is  constructed  in  order  to  afford  a  place  of 
rest  and  shelter  for  said  passengers  in  case 
of  storms  or  while  waiting  for  the  boat,  and 
which  houses  upon  said  barges  are  likewise 
neeesBftiy  to  keqp  small  boats  and  repair  sup- 
plies in  the  event  <tf  acddoit  m  casoalty  up- 
on the  watw  to  person  or  pr^wrty;  that 
faxthermore  such  houses  apon  said  barges 
are  neceasary  to  provide  living  qo&r^B  for 
those  in  charge  of  and  caring  for  said  boats 
and  property  which  require  attention  day  and 
night,  and  which  are  commonly  termed 
'house  boats*  or  *hoaUionse>*;  that  house  boala 
are  a  type  of  boat  which  frequently  v3j  the 
waters  of  the  Mlsslsslpid  river  and  touch  at 
porta  In  vartous  states  aUmg  the  riw;  that 
practically  all  boats  plying  said  river  are  so 
equipped  as  to  provide  shelter  and  living 
quarters  for  those  In  diarge  and  care  of  the 
boat,  as  well  as  others  being  carried  thereon ; 
that  the  plaintiff's  said  house  boats,  so  call- 
ed, are  likewise  utlllaed  as  a  boat  livery,  con- 
sisting of  seven  skiffs,  for  use  by  the  public, 
and  also  in  reserve  a  ftO-foot  full-decked 
launch,  ocduslve  of  rudder,  prop^led  by  a 
gasoline  engine,  for  nse  In  interstate  com- 
merce in  the  event  of  accident  or  casualty  to 
the  larger  boat  already  referred  to ;  that  each 
and  all  of  said  boats  in  their  use  upon  said  riv- 
er touch  the  shores  of  the  state  4^  Wisconsin 
and'niinois;  that  said  bouse  boats  and  barge 
Boat  wholly  upon  the  water  and  are  anchor- 
ed near  and  about  10  feet  from  that  part 
of  the  shore  already  stated,  tbe  arrangement 
being  such  that  one  barge  touches  and  abuts 
tbe  other  extending  into  the  harbor  a  dis- 
tance of  about  40  feet,  and  to  a  point  wbere 
the  water  Is  of  suOicient  depth  to  permit  said  i 


boat  to  land;  that  from  the  barge  nearest 
the  shore  there  is  a  gangplank  or  gangway 
leading  from  the  barge  to  the  shore  In  order 
to  enable  passengers  to  either  land  or  reach 
the  boat;  that  from  the  point  where  said 
gangplank  reaches  said  shore  there  Is  an  un- 
improved ste^  embankment  for  a  distance 
of  about  35  feet  leading  to  the  said  railway 
right  of  way  and  Second  street  in  said  city; 
that  said  entire  equipment,  as  described  and 
owned  and  maintained  by  plain  tiff.  Is  a  neces- 
sary part  of  the  appliances  by  which  the  in- 
terstate commerce,  as  described,  may  be  car- 
ried <»!*  and  bnt  for  which  the  same  could 
not  be  done  with  reasonable  safety  or  ottier- 
wlse. 

"That  there  are  anchored  and  moored  near 
tbe  shores  of  said  harbor  39  lannchhouses 
and  29  launches,  each  of  which  occupy  shore 
Biwce,  so  called,  of  from  16  to  30  feet,  and 
which  space  is  so  occupied  and  reserved  for 
that  purpose  during  the  entire  year  and  from 
year  to  year;  that  the  defendants  have  never 
assigned  for  plaintiff's  said  boats  in  said  har- 
bor and  not  already  occupied  as  before  stated, 
and  his  said  boats  and  equlpmoit  In  no  wise 
hinder  or  obstruct  navigation  upon  said  wa- 
ters; that  the  chief  -engineer  <tf  the  United 
States  government  In  charge  of  said  harbor 
and  waters,  and  the  i>erson  in  Immediate 
charge  ct  0»  maintenance  thereof  acquiesced 
In  the  qpace  so  occupied  by  this  plaintiff; 
that  for  many  yean  last  past  the  plaintiff 
has  paid  to  the  defendant  city  taxes  iq;>on  said 
boats  and  equipmoit;  that  the  only  teasmi 
tor  detiaidant^s  action  In  thieatoilng  and  at- 
tonpting  to  remove  plaintUfs  aald  luraae  boats, 
BO  called,  and  thus  hinder  and  atop  the  run- 
ning of  his  aald  boata  and  tbe  Inatmrnentall- 
tlfls  M>  eogaged  in  interstate  commeros,  Is  his 
failure  to  pay  to  the  defendant  dty  the  un- 
just and  lUe^  wharfhge  diarge  of  $145  year- 
ly in  purananoe  of  the  defendant  city's  In- 
valid ordlnaiue  already  referred  to;  that, 
while  def aidants  unjustly  undertake  to  en- 
force such  invalid  ordinance  against  this 
plaintiff,  yet  they  fall  to  do  so  against  others 
likewise  using  space  in  said  harbor  and  on 
said  levee." 

From  appellee's  statemei^  we  quote  .aa  fol- 
lows: 

"John  B^eAevoe^  the  idalntlff,  has  been 
engaged  In  the 'boat  business,  In  one  form  or 
another,  in  the  Ice  harbor  since  1880.  This 
harbor  is  located  wholly  within  the  bound- 
aries of  the  dty  of  Dubuque,  the  hold- 
ing the  title  to  Its  bed  and  shores;  these 
having  been  deeded  to  It  In  1882  by  the  then 
owners  of  the  property. 

"Within  tbe  last  few  years  this  harbor  be- 
came congested,  due  in  part  to  tbe  com  ins 
of  the  era  of  gasoline  motor  boats  and  exten- 
sive improvements  of  the  river  by  the  United 
States  government  and  the  fleet  necessary  to 
carry  on  snch  work,  which  fleet  had  Its  win- 
ter  quarters  in  this  harbor. 

**In  1907  the  dty  oouncU  adopted  an 
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ameodment  to  its  'ordluaDce  appolnttng  a 
harbor  znaBter  and  deflnlng  bis  duties  and 
regulating  public  landings  and  wbarfage'; 
section  10  of  which  provides  that  *no  shanty, 
liouse  boat  or  Ssh  house  shall  be  allowed  to 
land  or  remain  on  any  part  of  the  leree  or 
ifindipg  within  any  part  ot  the  ice  harbor  In 
thecityof  Dubnqne.  •  *  Shortly  after 
the  adoption  of  the  amendment  the  harbor 
master  remored  11  house  boats  from  the  har- 
bor. Plaintiff  at  that  time  conducted  a  boat 
llTery,  and  also  operated  a  gasoline  ferry  be- 
tween Dnboque  and  East  Daboque.  He  was 
then  and  Is  now  located  along  the  northwest 
shore  of  the  harbor,  the  most  convenient  and 
accesslMe  location  In  the  harbor,  and  occoplea 
145  feet  along  such  shore  with  floats,  baizes, 
sjid  house  boats.  He  usee  two  gasoline  laundb- 
ee  in  bis  ferry  buslnees,  the  largest  of  which  is 
60  feet  long.  He  contends  that  all  the  floats, 
docks,  barges,  and  house  boats  are  an  indis- 
pensable necessity  to  the  operation  of  this  fer- 
ry. On  the  East  Dubuque  side  he  has  one 
barge  about  14  by  32  feet,  which  seems  to 
answer  the  purposes. 

*^n  Angust  10,  1010,  the  city  council  di- 
rected the  harbor  master  and  city  attorney 
to  take  steps  at  once  to  remove  the  house 
boats  of  the  plaintiff  from  any  part  of  Oie 
barbor. 

**On  August  IS,  1910,  the  harbor  master 
■erred  upon  the  plaintiff  a  notice  to  remove 
bis  lunue  boats  from  that  part  of  the  levee 
or  landing  within  the  ice  harbor  *  •  • 
within  24  hours,  and  <m  the  same  day  plain- 
tiff commenced  this  action  and  secured  an  oi^ 
der  granting  a  temp<nrary  injunction. 

<«On  Angost  17,  1910;  this  defendant  flied 
its  answer  and  also  a  moUoa  to  dHasolve  the 
temponry  Injunctlmi.  Novraaber  IS,  ISlO, 
tbe  court  snatalned  the  motion  and  dissolved 
the  temporary  InJnncUon." 

We  omit  from  the  fbregolng  some  conten- 
tions of  fact  which  have  no  aappoxt  In  the 
evidence. 

1.  The  appellant  challenges  the  validity 
of  the  ordinance  on  the  grounds  (1)  that  the 
dtr  bad  no  power  to  collect  wharfage  fees 
because  it  had  Incurred  no  expense  In  the 
bnildlng  or  maintenance  of  a  whar^  and  (2) 
that  the  ordinance  was  an  interferoice  with 
Intestate  commerce,  and  (8)  that  it  was  un- 
reasonable and  confiscatory  In  the  rates 
charged,  and  (4)  that  it  was  discriminatory. 

[1]  The  first  contention  cannot  be  sustain- 
ed. The  right  of  a  dty  to  impose  wharfage 
fees  within  Its  jurisdiction  does  not  arise 
solely  out  of  the  expense  which  It  Incurs 
In  the  maintenance  of  the  wharf.  Ordinari- 
ly it  is  true  that  the  establishment  and 
maintenance  of  a  wharf  implies  more  or 
less  ei^ense.  Tbe  extoat  of  such  expense 
is  necessarily  dependent  to  some  degree  upon 
the  natural  conditions  of  the  bank.  In  the 
case  before  us  the  evidence  does  show  that 
some  improvement  has  been  mads  np<» 


natural  conditions.  Artificial  steps  are 
maintained  and  some  rlprapplng  upon  the 
banks.  The  wharf  has  been  specified  and 
established  as  such.  The  police  protection 
of  the  city  and  Its  police  power  extend  to 
it  The  city  charter  of  the  defendant  es- 
pecially confers  poww  upon  it  to  regulate 
the  use  of  wharves  and  fix  the  rate  of 
wharfage. 

[2]  NeithOT  Is  the  exercise  of  such  power 
an  interference  with  interstate  commerce 
Tbe  authorities  are  united  in  holding  that 
ordinances  providing  for  reasonable  wharfage 
fees  ar^  a  valid  exercise  of  police  power. 
Cannon  v.  New  Orleans,  20  Wall.  ST7,  22  L. 
Ed.  417 ;  Packet  Co.  v.  Keokuk.  05  U.  S.  88. 
24  li.  Ed.  377 ;  Muscatine  v.  Packet  Co.,  45 
Iowa,  190;  Dubuque  v.  Stout,  32  Iowa,  80. 
7  Am.  Rep.  171.  But  the  wharfage  fees  ex- 
acted must  be  reasonabl&  The  name  can- 
not be  used  as  a  guise  for  a  "tonnage  tax" 
or  a  "port  warden's  fee,"  or  for  other  ul- 
terior purposes.  Cannon  r.  New  Orleans, 
supra;  Steamship  v.  Port  Wardens,  A  Wall. 
31,  18  U  Ed.  749.  These  holdings  are  In 
harmony  with  our  own  to  the  effect  that 
ordinances  of  a  dty  must  be  fair  and  rea- 
sonable. State  Center  v.  Barensteln,  66 
Iowa.  249.  23  N.  W.  662. 

[t]  The  serious  question  in  the  case  be- 
fore us  is  whether  the  ordinance  under  con- 
sideration fixing  the  wharfage  fees  was  fair 
and  reasonable,  or  whether  it  was  confisca- 
tory as  contended  by  appellant  That  at 
least  several  members  of  the  dty  council 
regarded  the  rate  as  exorbitant  is  admitted 
by  them  as  witnessee.  They  had  only  in- 
traded  to  collect  from  the  appellant  there- 
under $50  instead  of  $146.  The  harbor  com- 
mittee had  agreed  upon  that  rata,  although 
no  formal  action  had  been  taken  by  the 
dty  coundl.  The  dty  attorney  testified  as 
a  witness  for  the  defradant.  On  cross-ex- 
amination he  testified:  "I  know  X  considered 
$1  per  foot  pretty  strong,  and  had  always 
considered  it  pretty  strong,  and  had  recom- 
mended to  the  dty  coundl  that  we  accept 
less  before  and  would  do  so  again."  As  al- 
ready indicated,  the  expense  Incurred  by  the 
dty  in  the  maintenance  of  the  wharf  is  very 
slight  indeed.  The  business  of  the  plaintiff 
Is  manifestly  for  the  public  convenience.  It 
is  conducted  at  very  modest  rates,  and  he 
realizes,  from  the  business  as  a  whole,  a 
very  modest  reward  for  his  labor.  His  reg- 
ular rate  of  ferrying  across  the  river  is 
&  cents  per  passenger,  with  a  reduced  rate 
of  2%  cents  for  working  people.  He  malu- 
taluB  a  livery  of  seven  boats,  which  he  rents 
to  the  public  at  $1  per  day  or  fifteen  cents 
an  hour.  The  proof  shows  his  earnings  over 
and  above  his  expense  to  be  very  modest 
indeed.  These  facts  are  by  no  means  con- 
trolling upon  the  city  coundl.  but  they  throw 
some  light  upon  the  other  testimony  in  the 
case  bearing  upon  the  question  of  reason- 
ableness ot  rata  Tbe  ordinance  Is  so  word- 
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ed  tbat  tills  rate  aiipltes  to  onlj  a  very  few 
persons  who  use  the  river  frontage.  To 
this  feature  we  will  refer  later.  The  ordi- 
nance ibte  was  not  at  first  exacted  from  the 
plaintiff.  Later,  however,  the  harbor  mas- 
ter made  demand  upon  Urn  for  the  full 
rate  for  the  years  1909  and  1910.  Otiier 
craft  Is  so  claaslfled  lil  the  ordinance  as  to 
get  the  benefit  of  a  mnch  smallw  rate  of 
wharfage  fees.  Practically  all  the  north 
shore  of  this  harbor  Is  a^propzlated 
private  enterprises  from  which  no  fees  what- 
ever are  exacted.  The  same  may  be  said  of 
other  portions  of  the  shore.  We  think  it 
most  be  said  that  the  ordinance  is  unrea- 
sonable at  this  point  In  the  rate  ttf  wharfage 
charged.  It  Is  also  cleu  from  the  record 
that  great  dlscrlmlnatlim  has  beoi  prac- 
ticed. In  tact,  under  tbls  <«dinance.  Wheth- 
er this  baa  resulted  from  the  particular 
form  and  classification  of  the  ordinance,  or 
wlwther  its  actual  enforeemmt  has  been  a 
matter  of  favor  and  partiality,  is  not  so 
dear. 

-  [4]  It  Is  strongly  urged  by  appdleea  that 
the  question  of  wharftige  fMs  Is  not  In  the 
case.  It  is  said  that  the  dty  has  only  en- 
forced agaibiBt  the  appelant  that  provision 
of  the  ordinance  which  prohibits  tJie  remain- 
ing of  house  boats  within  the  harbor.  A  no- 
tice was  served  upon  the  appelant  to  re* 
move  bis  house  boats.  Upon  his  Allure  to 
do  so  the  dty  oflOcers  proceeded  to  mnove 
the  same.  It  is  said  that  this  actl<m  had 
nothing  to  do  with  the  collectitni  ot  the 
whartage  fees.  An  examdination  of  ^e  evl- 
d»ice  satisfies  us  that  this  position,  is  not 
well  taken.  It  was  the  failure  <tf  the  ap- 
pellant to  pay  his  whaxfbge  fees  that  result- 
ed in  the  demand  for  the  removal  of  the 
house  boats.  Uembers  of  the  dty  coundl 
so  admit  In  their  testimony.  The  payment 
of  the  wharfage  fees  under  inrotest  stopped 
the  threatened  removal  for  the  time  being. 
The  plaintitTs  petition  tendered  an  Issue  at 
this  point.  The  question  is  therefore  fairly 
befine  us  in  the  case.  It  la  our  conclusion 
that  the  <ndlnance  is  void  tor  unreasonable- 
ness In  the  reject  indicated. 

[I]  2.  We  turn  now  to  that  part  ot  the 
amoided  ordinance  known  as  section  10  and 
which  is  quoted  above.  Ilils  section  pro- 
hibits any  "bouse  boat  *  •  •  to  land 
or  remain  on  any  part  of  tbe  river  or  land- 
ing wltbln  any  part  of  the  ice  hartwr  of  the 
dty  of  Dubuque."  This  Is  prohlbittm  and 
not  regulation.  We  find  nothing  In  the 
diart«-  of  the  dty  nor  in  the  statutes  which 
empower  the  dty  to  enact  such  a  sweeping 
prohibition.  The  testimony  shows  a  house 
boat  to  be  a  very  us^ul  and  ordinary  ad- 
junct of  river  craft  The  very  purpose  of 
the  ice  harbor  is  to  furnish  winter  refuge 
to  the  craft  Uiat  plies  tbe  river.  The  dty 
has  full  power  to  enact  ordinances  provid- 
ing reasonable  regulations  for  the  use  of 
such  harbor.  We  do  not  think,  however, 
that  it  can  select  a  particular  craft  and 


prohibit  tlw  use  of  the  harbor  tlureto  tn- 
less  there  be  some  reason  of  public  policy 
or  protection  which  does  not  appear  In  tills 
record.  It  is  urged  in  argument  by  appel- 
lee  that  the  harbor  is  becoming  congested, 
and  that  stnne  prohibitory  provision  is  neces- 
sary. Tba  record  Is  not  favorable  to  this 
oententkm  by  appellee.  It  has  voluntarily 
devoted*  if  not  diwted,  a  large  part  of  the 
harbor  and  its  shores  to  tbe  use  ^vate 
enterprises  whldi  were  not  contemiAated  In 
the  original  dedication  of  the  harbor.  Umbo 
enterprises  are  donbtless  advantageous  to 
tbe  dty  in  the  ease  that  they  employ  a 
large  amount  of  labor  and  capital,  and  toid 
thus  to  Inmase  tiie  trade  of  tlw  dty ;  but 
the  presence  of  these  private '  oiter^ises 
does  not  Chai^  the  duty  of  tite  dty  with 
reqpect  to  this  harbor  and  the  use  to  lAidi 
it  was  originally  dedicated.  This  inrovlsion 
of  tbe  ordinance  Is  void  as  being  in  excess 
of  the  power  of  the  city  coundL 

[I]  8.  The  plaintiff  paid  to  the  dty  $290, 
under  protest,  pwdlng  the  controversy  be- 
tween bim  and  the  harbor  master  and  the 
dty  council  as  to  the  threatened  removal  of 
his  bouse  boat  out  of  tiie  harbor.  It  is  tbe 
contention  of  the  si^tdlant  that  he  paid  tbe 
money  under  duress.  The  paymeit  occurred 
long  after  the  beginning  of  this  suit.  There- 
after tbe  plaintiff  filed  a  sunAement^  peti- 
tion pleading  the  payment  such  amount 
under  duress  and  asking  to  recovw  It  ba<^ 
He  now  asks  ns  to  determine  this  issue  and 
to  award  him  Judgment  for  the  recovery  of 
the  amount  so  paid. 

Upon  the  filing  of  his  supplemental  peti- 
tion, the  defendant  moved  to  strike  it  for 
misjoinder.  Such  motion  bdng  overruled, 
the  defendant  demurred  on  tlie  ssme  ground. 
This  dffnurrer  was  also  overmled.  niere- 
npon  tbe  defendant  answered,  and  tiie  ease 
proceeded  to  trial.  There  was  manifest  er- 
ror on  the  part  of  tin  learned  trial  court 
as  against  the  defenduit  d^  in  overruling 
its  objection  to  the  misjoinder  of  causes  of 
action.  This  error  was  cured,  so  far  as  t3ie 
dty  was  concerned,  by  the  subsequent  re- 
sult This  branch  at  tbe  plaluttfTs  case 
was  purely  an  actUm  at  law.  Bltlm  party 
was  entitied  to  dcanand  a  Jury.  There  was 
no  warrant  under  the  statute  for  Jdnlng  it 
with  tbe  equlta'ble  actlra.  The  d^tedant 
was  entitled  to  tlie  separation  when  it  asked 
it  in  the  trial  court  If  we  were  now  to 
proceed  to  a  trial  of  tills  branch  of  tbe  case 
upon  its  molts,  we  would  be  r^)eating  tbe 
error  ot  tb»  trial  court  without  giving  tiie 
d^  any  right  of  eneption  or  appeal;  it 
h^ng  in  no  potdtion  to  appeal  trom  the 
ruling  of  the  dlstriefe  court  when  final  Judg- 
moit  went  In  its  favor  thera  We  will  tliere- 
fore  give  no  omslderatlon  to  the  mwlts  et 
this  branch  of  the  case.  We  wUl  sustain 
the  dismissal  thoeof  by  the  district  court 
as  on  the  ground  of  mi^oinder  and  abate- 
ment, reserving  the  merite  of  the  ease^  what- 
ever they  be,  from  the  adJudleatSuL  This 
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will  leave  tbe  merits  of  the  cue  tmdet^ 
mined  and  subject  to  a  further  action  be- 
tween the  parties. 

For  the  reasons  indicated  abore,  the  de- 
cree of  the  trial  court  mnat  b^  and  It  la, 
rereraed. 


BK  V.  PHllXIPS  TnEL  GO. 
(Supreme  Conrt  of  Iowa.    Nov.  20,  1912.) 

1.  BfAJBin  A17D  SBBTA2IT  (|  286*)— IRJUBT  10 
SB2TAKT  — NEOUOXHOB  — SAn    PUCB  TO 

Work— Btidkhct. 

BTldence  In  an  action  for  Injury  to  a 
driver  of  a  mnle  team  in  a  coal  mine  from  a 
protrusion  on  tbe  rib  of  an  entry  leaving  a 
clearance  above  the  edge  of  a  car  of  only  two 
inches  held  to  make  a  question  of  fact  as  to 
negligence  is  not  fomisainK  a  safe  place  to 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Die.  H  1001,1006,  1010-lOSO; 
Dec  Dig.  S  286.«I 

2.  MA0m  AND  Sbbvant  (IS  288,  289*)— Ih- 

JUBT  TO  SCBVANT— ASSUMFIION  OF  BlBK— 
ConTBIBUTOBT  NiOUOBNCB— STIDEHCB. 

Evideoce  in  an  action  for  injury  to  a  driver 
of  a  mole  team  in  a  coal  mine  received  on 
the  day  he  was  put  at  such  work,  from  a  pro- 
tmsion  on  tbe  rib  of  tbe  entry  held,  in  view 
of  the  fact  that  be  bad  not  seen  It,  his  posi- 
tion when  driving,  not  favorable  to  discovery 
of  It,  and  his  poritioo  when  previously  walking 
tbrooe[h  tbe  entry  to  his  work,  to  make  as- 
sumption of  risk  and  contributory  negligence 
questions  for  tbe  jury. 

[Bd.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  lOOB,  1068-1088;  Dee. 
Die.  H  288,  289.*T 

S.  Apfkai,  and  Ebbob  (I  766*)— Bbixbv— 

^e  question  of  appellant's  brief  complying 
witii  Sivreme  Court  rule  68  Is  eliminated  by 
his  filing,  after  the  ralslug  of  the  question, 
an  amended  brief  fully  meeting  the  reqidre- 
ments. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  3101;  Dec  Dig.  |  766.*] 

4.  APFEAL  aitd  Ebbob  (|  0S9*)— Abbtbaot— 

Pbxsuhftion. 

Under  Sopreme  Court  rules  30,  31,  S2, 
and  Code,  |  4118,  it  is  presumed  that  appel- 
lant's abstract,  certified  to  contain  all  tbe 
evidence  "material,"  contains  all  the  evidence 
necessary  for  consideration  of  tbe  errors  pre- 
sented, unless  appellee  supplies  alleged  omis- 
siona  by  smended  abstract. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Gent.  Dig.  U  88M-8806;  Dec.  Dig.  I 

Appeal  from  District  Court,  Wapello  Coun- 
ty;  F.  M.  Hunter,  Judge. 

Actions  for  damages  against  an  onployer 
for  pttBcmal  Injury  sostained  by  hia  em- 
ploytf  In  a  coal  mine.  The  defense  was  a 
geaenH  Heaial  and  a  plea  of  craitrlbatory 
ne^lgence  and  asBumptlcm  of  liak.  At  Uie 
dose  of  plalntlfpB  evidence,  the  trial  court 
directed  a  verdict  for  tbe  defendant  Plain- 
tiff appeals.  Serersed. 

B,  B.  BfltcheU  and  J.  C.  MltcheU.  both  of 
Ottnmwa,  for  app^ant  McNett  &  McNett, 
of  Ottnmwa,  for  an>6Uee. 


EVANS,  J.  Tbe  plalntUT  was  a  coal  mi- 
ner, and  was  In  the  employ  of  the  defendant 
He  began  work  for  the  defendant  on  Decem- 
ber 1,  1909,  and  worked  at  "driving  entries" 
unto  and  Including  January  28,  1910.  On 
the  morning  of  January  29th  he  was  ordered 
to  drive  a  mule  team  for  that  day.  At 
3:40  p.  m.  of  that  day  he  received  the  injury 
complained  of,  which  resulted  In  the  partial 
loss  of  his  thumb.  His  thumb  was  crushed 
by  a  protruding  rock  which  extended  from 
the  rib  of  the  entry  to  a  point  which  was 
perpendicular  above  the  track  rail.  Tbe 
point  to  which  BwSi  iirotraslon  extended  was 
three  fdet  and  fbor  Inches  above  the  rail, 
and  gKVB  a  clearance  above  the  edge  of  the 
car  of  only  two  Inches.  The  Immediate  dr- 
cumstancea  of  the  accident  are  described  by 
the  plalntur  in  bla  testimony  as  fblhms:  "At 
the  time  (rf  the  acddent,  I  had  my  right 
foot  on  the  bumper  of  the  car  and  my  left 
foot  on  the  tall  chain,  and  my  left  hand  on 
tbe  male's  mmp,  and  my  right  hand  on  the 
car  inside  a  little  ways  from  the  comer  at 
the  car  on  a  cbnnk  of  coal  The  tall  chain 
run  from  tbe  singletree  and  booked  onto  the 
bumper  or  drawbar.  The  drawbar  passes 
through  tbe  car.  As  much  as  I  have  been 
around  mlna  and  seen  driven,  I  wotild  sq^ 
this  Is  the  usual  position  for  drivers.  This 
position  Is  taken  so  tfa&t  in  going  over  a  lit- 
tle hill,  or  If  you  have  to  stop  the  car, 
you  can  do  so  without  the  car  mnnlng  upon 
the  mule.  The  mule  doesn't  work  In  shafts, 
and  has  no  way  to  hold  a  car  that  la  going 
down  a  bill  or  Incline.  *  *  *  Aa  I  was 
going  down  with  my  load  to  the  bottom  In 
that  position,  my  thumb  was  crushed  down 
to  the  joint  by  a  rock  protruding  out  This 
is  the  same  rock  I  t^tlfled  to  as  to  its 
height  and  distance  atwve  and  below." 
PlalntUTs  evidence  tends  to  show  that  the 
entries  In  this  mine  were  required  to  be 
from  7  to  8  feet  wide,  and  to  have  perjpen- 
dlcnlar  walls  or  ribs  and  to  be  4%  feet  high. 
This  particular  entry  had  the  eppropriafb 
width  at  Its  bottom,  and  bad  also  tbe  appro- 
priate height,  but  Its  walls  sloped  toward 
each  otber,  so  that  the  top  wldtb  was  only 
2  feet  and  4  Inches. 

[11  1.  Tbe  first  question  presented  for  our 
consideration  is:  Was  there  evidence  of  neg- 
ligence on  the  part  of  the  defendant  In  fall- 
ing to  furnish  to  plaintiff  a  safe  place  to 
work  as  a  driver?  This  question  must  be 
answered  in  the  affirmative.  Under  the 
evidence,  the  question  of  defendant's  negli- 
gence was  fairly  one  of  fact  under  all  the 
circumstances.  Such  a  protrusion  Is  natur- 
ally suggestive  of  Increased  danger  to  a 
driver  and  especially  while  npon  a  loaded 
car.  The  case  Is  similar  at  this  point  to 
DufPey  V.  Consoltdated  Co.,  147  Iowa,  226,  124 
N.  W.  609.  30  L.  R.  A.  (N.  S.)  1067. 

[2]  2.  Did  It  appear  from  all  the  evidence 
that  tliere  was  contributory  liegl^ence  or 
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assumption  of  risk  on  Uie  luirt  of  the  plain- 
tiff as  a  matter  of  law?  The  facts  In  support 
of  both  of  these  defenses  are  so  Interwoven 
that  we  need  not  consider  the  defenses  sep- 
arately. There  Is  more  difficulty  at  this 
point  than  at  the  first  The  plaintiff  was 
an  experienced  miner.  But  this  was  Us 
first  day  as  a  mole  driver  in  this  mine.  For 
three  weeks  prior  to  this  time,  however,  be 
bad  passed  along  this  entry  while  going  to 
and  from  his  mining  work,  and  had  thereby 
had  the  opportunity  thns  afforded  to  ascer- 
tain the  general  condition  of  the  entry  and 
its  ribs.  On  the  day  of  the  accident  he  had 
hauled  between  30  and  36  loads  before  the 
accident  occurred,  and  had  therefore  passed 
the  place  of  the  protruding  rock  more  than 
60  times.  The  evidence  Is  that  he  had  not 
in  fact  observed  at  any  time  the  protrusion. 
Aa  against  this.  It  Is  urged  by  the  appdiee 
that  the  condition  was  so  obvious  that  he 
was  bound  to  observe  It,  and  that  he  is 
therefore  charged  with  knowledge  whether 
he  observed  It  or  not  The  evidence  shows 
plaintiff  to  be  about  five  feet  seven  inches 
tall.  His  custom  In  passing  along  the  entry 
to  his  mining  work  was  to  walk  In  a  stoop^ 
position,  with  bis  hands  behind  his  back  and 
with  Us  face  down,  and  his  head  fU>out  two 
feet  lower  than  his  usual  heigbt  He  car- 
ried a  mlna's  lamp  in  hia  cap,  wbicb  threw 
its  light  five  or  ^  feet  or  more  In  front  of 
him.  He  kept  Us  course  In  the  middle  of 
the  traxk*  In  so  doing  he  necessarily  passed 
eacb  time  wltbln  a  few  Inches  of  the  pro- 
trusion. It  Is  qidte  manifest  that  such  pro- 
trusion did  not  prennt  so  great  a  menace  to 
a  praaon  passing  along  the  entry  In  such 
manner  aa  It  presented  to  a  driver  <^  a 
coal  ca^,  nor  was  the  plaintiff  bound  as  a 
matter  of  law  at>that  time  to  look  b^ond  Us 
own  safety,  nor  to  ascertain  Qie  defects 
which  Involved  dangor  to  a  driver.  True, 
tlie  fact  ttaat  he  had  had  so  many  opportunl- 
tlea  to  discovra  the  protruding  ro(^  would 
iK)  a  proper  circumstance  to  go  to  the  Jury, 
and  the  jury  might  properly  find  therefrom 
that  be  did  know  the  condition  of  the  en- 
try and  its  rltw,  notwithstanding  his  denial 
of  knowledge  of  this  particular  condition. 
But,  even  so.  It  was  a  question  for  the  Jury, 
and  not  fbr  the  court  at  this  point 

Turning,  thereft>re,  to  the  other  phase  of 
the  evidence,  wherein  it  appears  that  he  bad 
passed  this  point  with  a  load  more  than 
tUrty  times  on  the  day  of  the  accident,  was 
be  thereby  bound  as  a  matter  of  law  to  have 
discovered  this  protrusion?  The  position  oe- 
cupied  by  the  plaintiff— with  one  foot  iqion 
the  tan  chain  and  one  upon  ttae  drawbar, 
and  with  one  hand  upon  the  mule  and  one 
upon  the  cat^was  the  usual  one  for  drivers 
to  oecui^.   He  necessarily  occi^led  a  low 


stooping  position  with  his  face  forward  and 
down.  This  ordinary  position  was  not  fa- 
vorable to  the  discovery  of  this  particular 
danger.  It  is  not  claimed  by  appellee  that 
the  plaintiff  was  bound  to  make  inspection 
of  the  entry  in  the  ordinary  sense.  Its  con- 
tention Is  that  the  condition  was  so  obvious 
that  the  plaintiff  was  bound  to  see  it  S[>e- 
clal  reliance  Is  based  upon  the  case  of  Flock- 
hart  V.  Coal  Co.,  126  Iowa,  676.  102  N.  W. 
494.  In  that  case  the  act^dent  occurred  up- 
on a  new  track.  The  specification  of  negli- 
gence was  that  there  was  no  ballast  there- 
on. '  The  plaintiff  therein  was  an  experienced 
driver.  It  was  held  In  that  case  that  the  un- 
ballasted condition  of  the  track  was  so  ob- 
vious that  tbe  plaintiff  was  bound  to  know 
it  The  oiaea  are  not  parallel.  The  obvious- 
ness of  the  defect  stands  out  much  more 
clearly  In  the  cited  case  than  in  the  case  be- 
fore ns.  In  order  to  hold,  therefore,  in  the 
case  at  bar  that  the  plaintiff  was  bound  to 
discover  the  protrusion  complained  of,  we 
would  have  to  go  a  step  farther  than  we  did 
in  the  Flockhart  Case.  We  think  we  would 
not  be  justified  in  so  holding.  We  must 
bold,  therefore,  that  the  questions  of  con- 
tributory negligence  and  assumption  of  risk 
were  for  tbe  jury. 

[3, 4]  3.  A  question  of  appellate  practice 
Is  presented  In  appellee's  brief.  The  first 
complaint  Is  that  ap[)ellant's  brief  fails  to 
comply  with  the  requirements  of  section  S3 
of  the  court  rules.  Since  this  objection  was 
made  appelant  baa  filed  an  amended  brief 
which  fully  meeta  tbe  question  thus  raised, 
and  we  need  give  no  farther  attention  to  this 
feature  of  the  case.  Tbe  farther  objection 
is  made  that  appellant's  abstract  does  not 
pnriwrt  to  give  all  tbe  evidence;  tlie  cer^ 
tlficate  thereto  being  as  follows:  "Tbe  above 
and  forcing  Is  all  the  eridoice  offered  iw 
introduced  on  the  trial  of  tbe  cause  matoial 
to  or  In  any  manner  bearing  on  any  matter, 
question  or  issue  Involved  in  this  lU^peaL'* 
Thla  objection  la  baaed  upon  a  long  line  of 
decisions  under  the  rules  fbrmeriy  in  fttrce 
from  Hubbard  t,  Epperson,  40  Iowa,  406,  to 
State  T.  Stone,  88  Iowa,  724,  66  M.  W.  6. 
Counsel  tor  appellee  have  evidently  over- 
looked tlie  (ihange  of  rules  whldi  went  Into 
effect  some  years  ago.  Under  our  presoit 
rales,  we  indulge  the  presumption  Oiat  ap- 
pellant's abstract  does  contain  all  tbe  evi- 
dotoe  necessary  for  tbe  consideration  of  the 
errors  preeentedt  unleas  ttae  appellee  shall 
■uK)iy  alleged  omissions  by  amended  ab> 
Btracb  Code^  I  4116,  and  miss  80,  81,  32. 
Appellees  exces^tlu  to  the  state  of  the  zecord 
must  therefore  be  ovemded. 

For  ttae  reasons  already  Indicated,  ttae 
judgment  «f  tba  trial  court  must  be  xe- 
vwsed. 
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OHENBX  ct  al.  T.  CITZ  OF  FT.  DODGE. 

(Supreme  Court  of  Iowa.  Nor.  19,  1912.) 

L  MuniciPAi.  GoBPOBA<noN8  (I  eil*)— Pub- 
lic IlfPBOTEMENTS — SpICIAL  ASSESSUEHTB 

— OBjcciioiia— Gbanob  of  Flan. 

Under  Code^  }  824,  which  provideB  that  aU 
objections  to  errors  or  frregalarlties  la  special 
assessments,  or  in  any  of  the  prior  proceed- 
iaga  or  nodces,  not  made  before  the  council 
as  therein  provided,  shall  be  waiTed,  except 
where  frand  is  shown,  and  section  839,  which 
allowed  any  person  to  appeai  from  a  special 
assessment  to  the  district  coort,  where  all  ques- 
tions touching  the  validity  of  such  assessment 
or  the  amoont  thereof  not  waived,  should  be 
determined,  and  that  the  court  may  make  such 
assessment  as  shoold  haTO  been  made,  and 
Acts  28th  Qen.  Assem.  c  29,  providins  that 
npon  appeal  the  court  sliall  determine  all  ques> 
tlons,  Incindinc  that  of  benefits  to.  the  prop- 
erty assessed,  the  question  whether  a  variance 
between  the  improvement,  as  constructed,  and 
that  planned  by  the  preliminary  proceedings  is 
ittfficient  to  Invalidate  special  assessments  is 
a  matter  of  inquiry  for  the  city  council,  and 
the  mere  fact  of  such  vari&nce  and  departure, 
Bot  affecting  the  substantial  character  ot  the 
improvement,  does  not  deprive  it  of  juris- 
diction to  make  the  assessment;  the  remedy  of 
owners  being  by  objection  before  It  and  by  ap- 
peal from  its  action. 

[E3d.  Note.— For  other  cases,  see  Monicfpal 
Corporations,  Cent  Dig.  ff  118S,  1184;  Dec. 
Dig.  S  fill-*] 

2.  McHioipai.  GosFOBATXons  (|  611*)— Pub- 
lic lUFROTEXBim— Spioial  Abbmbmewtb 

— RJCVIEW. 

Where  a  property  owner  In  his  snit  to 
Tacate  a  special  assessment  for  street  paving 
does  not  claim  that  the  paving  renders  the 
DM  of  the  street  less  mmvenient  to  him,  or 
deprives  it  of  substantia]  valoe  to  him,  he  can 
not,  for  die  first  Hmt,  raise  sudi  objections 
on  appeal  from  an  annalment  of  the  assess- 
ment. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8S  1183.  US^I  Dec 
Dig.  i  511.^ 

B.  MtJNICIPAl,  OOBPOBATIONS  (I  466*^— PUB- 
LIC iHTBOVKicENTfr— Special  Assbssicbnt^ 
OsjEcnoitB — Btzdence. 

Abutting  owners  liave  the  right  to  use  a 
street  for*  any  proper  puniose  in  connection 
with  their  property;  and  the  availability  of  a 
pavement,  as  constructed,  for  future  use  in  con- 
nection with  such  property  may  be  considered 
is  determfaiinc  whether  the  amount  of  the 
aasessment  exceeds  the  benefits,  with  relation 
to  sudi  future  use. 

[Ed.  Note.— For  other  cases,  see  Mudcipal 
Corporations,  Cent  Dig.  |  llAS;  Dec.  Dig.  i 
466.*] 

Appeal  from  District  Court,  Winter  Gonn- 
ty;  Charles  B.  Albrook,  Judge. 

The  ^IntlffB  filed  before  the  dty  coonell 
ot  Ft  Dodge  their  objections  to  a  special 
anessment  on  tbelr  property  for  a  street  Im- 
provement.  Thereupon  the  city  council  re- 
duced the  assessment  from  {734  to  $500,  and 
from  the  action  of  the  council  In  confirming 
the  assessment  In  the  latter  amount  the 
plalntUts  appealed  to  the  district  court  and 
filed  a  petition  In  equity  renewing  the  ob- 
Jectlons  made  before  the  council,  specifying 
other  objectlona  to  the  assessment,  and  pray- 
ing that  said  asMsnnent  be  declared  un- 
warranted, illegal,  and  Told,  and  that  it  be 


annnlled.  After  hearing  the  ease  on  its  mer- 
its, the  ooart  beld  that  tihe  dty  did  not  have 
lawful  rlgU  or  antbori^  to  make  or  levy 
the  assessmehti  for  the  reaBtm  that  the  Im- 
provement,  ai  actaaUy  eonsbrneted,  did  not 
comply  with  the  spedflcatioDa  and  contract 
therefor,  and  was  matertally  and  radically 
different  from  the  ImproTemuit  provided  for 
In  the  preliminary  proceedings  and  contract; 
and  the  court  thereupon  decreed  that  the 
entire  aasesamoit  be  annulled,  set  aside,  and 
canceled.  From  this  decree,  the  defendant 
appeals.  Reversed. 

Mitchell  &  Fttzpatrlck,  of  Ft  Dodge,  for 
appellant  Healy,  Burnqulst  &  Thomas,  of 
Ft  Dodgfi,  for  appellees. 

McCIiAIN,  C  X  By  preliminary  proceed- 
ings In  every  respect  r^nlar  and  valid,'  so 
far  as  this  record  discloses,  the  council  of 
the  defendant  city  ordered  the  paving  of 
Seventeenth  street  In  that  dty  from  TwelfUi 
Avenue  South  to  Third  Avmue  North,  ao> 
cording  to  plans  and  specifications  calling 
for  a  double  roadway  from  Twelfth  Avenue 
South  to  Fifth  Avenue  South,  eadi  roadway 
16  feet  In  width  and  a  parking  in  the  center 
of  the  street  18  feet  In  width,  and  a  single 
roadway  80  feet  in  width  from  Fifth  Avenue 
South  to  Third  Avenue  North.  A  contract 
was  let  for  the  laying  of  this  paving  in  ac- 
cordance with  these  plans  and  spedflcatlona 
at  a  apedfied  price  per  square  yard. 

After  the  contract  was  let  two  petitions 
were  presented  to  the  dty  council,  signed  by 
all  the  owners  of  property  abutting  on  Seven- 
teenth street  between  Fifth  Avenue  South 
and  Ttilrd  Avenue  North,  except  the  plain- 
tiers,  asking  that  the  plan  of  paving  that  por- 
tion of  the  street  be  changed  and  that  be- 
tween these  limits  the  street  be  boulevarded 
in  the  same  maimer  as  the  portion  of  the 
street  south  of  Fifth  Avenue  South;  that  Is, 
that  between  the  limits  prescribed  there  be 
a  double  roadway  of  16  feet  In  width,  with 
parking  18  feet  In  width  along  the  middle, 
except  at  street  and  alley  Intersections.  The 
dty  council  adopted  a  resolution  granting 
the  prayer  of  the  petitions,  subject  to  the 
written  approval  and  consent  of  tlie  contrac- 
tor. Although  the  contractor  did  not  file  a 
written  consent  to  this  modification  of  the 
contract  he  did.  In  fact  orally,  before  the 
dty  council,  accept  such  modification,  and 
he  proceeded  to  construct  the  entire  pave- 
ment in  accordance  with  the  plans  and  spec- 
ifications, with  the  modification  above  indi- 
cated. 

After  the  completion  of  the  pavement  and 
within  the  time  provided  by  law,  plalntUFs 
presented  to  the  city  council  in  due  form 
their  objections  to  the  assessm^t  on  their 
property,  which  abuts  on  Seventeenth  street 
north  of  Fifth  Avenue  South,  with  a  front- 
age of  160  feet  sped^lng  various  grounds 
of  objection,  some  ot  whldi  are  not  now  in- 
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■Isted  upon.  The  otdecttons  pertinent  to 
the  contTOTersy  as  now  presented  were  that 
the  pavement,  as  constructed  with  double 
roadway  and  parking  In  the  coiter,  was  a 
different  Improvement  from  that  provided 
for  In  the  preliminary  proceedings  and  con- 
tract, which  contemplated  a  tingle  roadway 
30  feet  In  width,  and  that  the  Improvement, 
as  thus  constmctedt  waa  unauthorized;  and, 
further,  that  on  account  of  the  change  In 
plan  the  best  results  from  bidders  were  not 
obtained  for  the  Improvement  as  constructed, 
and  the  contract  price  was  far  In  excess  ot 
what  It  would  have  been  had  the  dty  pro- 
ceeded under  the  original  plan.  The  last 
objection  Is  not  now  urged,  and  there  Is  noth- 
ing In  the  record  to  support  It.  It  appears 
that  after  the  filing  of  these  objections  the 
city  council  reduced  the  assessment  on  plain- 
tiffs' proper^  from  $734  to  $500,  and  that 
this  eduction  was  more  than  sufficient  to 
ooTor  the  Increased  cost  of  the  pavement  In 
front  of  plaintiffs'  property  resulting  from 
the  construction  of  two  roadways,  each  16 
feet  in  wldUt,  Instead  of  <»e  roadway  80 
feet  in  width. 

[1]  In  their  petition  filed  In  the  district 
court  on  appeal  from  the  action  of  the  coun- 
cil in  overruling  their  objections  to  any  as- 
sessment being  made  on  their  property,  the 
objections  before  the  cotmcll  were  amplified; 
bat  the  substantial  complaint  was  atUl  that 
the  pavement,  as  constructed,  ma  not  the 
one  contracted  for  or  provided  for  in  the 
preUmluary  proceedings;  and  that  the  assess- 
ment was  therefore  void  and  nonentorceabler 
with  a  prayer  that  the  assessment  to  idaln- 
tifBs  on  aca>unt  thereof  be  annulled. 

The  statutory  provision  as  to  objections, 
found  In  the  Code,  is  as  follows:  "Sec.  824. 
All  objections  to  errors,  irregularities  or  In- 
eqnaUties  In  tiie  making  of  said  special  aa- 
sessmttits,  or  in  any  of  the  prior  proceedings 
or  notices,  not  made  before  the  council  at 
the  time  and  in  the  mannw  bwein  provid- 
ed for,  shall  be  waived  exc^t  when  fraud 
la  shown." 

There  Is  alao  a  provision  in  the  Code,  re- 
lating to  appeals  from  the  council  in  such 
cases,  as  follows:  "Bee.  839.  Any  person  af- 
fected by  the  levy  of  any  special  aasessment 
provided  for  In  this  chapter  may  appeal 
ther^rom  to  the  district  court  within  ten 
days  from  the  date  of  such  levy,  by  serving 
written  notice  thereof  upon  the  mayor  or 
clerk,  and  filing  a  bond  for  costs,  to  be  fixed 
and  aiq;iroved  by  either  of  said  officers.  Up- 
on such  appeal,  all  questions  touching  the 
validity  of  such  assessment,  or  the  amount 
thereof,  and  not  waived  under  the  provisions 
of  this  chapter,  shall  be  heard  and  deter- 
mined. The  appeal  shall  be  tried  as  an 
equitable  action,  and  the  court  may  make 
such  assessment  as  should  have  been  made, 
Qx  direct  the  making  of  auch  assessment  by 
the  council.  The  costs  of  the  appeal  shall 
be  taxed  as  In  other  actions." 

In  1900  the  General  Assembly  enacted  an 


additional  statute,  relating  to  special  as- 
sessments (28  G.  A.  c  29),  requiring  that 
such  assessments  shall  be  in  proportion  tc 
the  special  benefits  conferred  upon  the  prop- 
erty ther^y,  and  not  In  excess  of  aoch  beie> 
fits,  and  not  In  excess  of  25  per  centum  of 
the  actual  value  of  the  property  at  the  time 
of  the  levy;  and,  further,  that  the  excess  of 
the  cost  over  the  special  assessment  which 
may  be  levied  on  abutting  property  shall  be 
paid  out  of  the  general  fund  of  the  dty.  In 
this  statute  sections  824  and  839  of  the  Code, 
above  quoted,  ara  reaffirmed  as  applicable  to 
all  special  assessments;  with  this  additional 
provision,  that,  "upon  appeal,  the  court  shall 
determine  all  questions,  including  that  at 
b^efits  to  the  property  assessed." 

Under  these  statutory  provisions  we  have 
recently  held  that  the  question  whether  the 
variance  between  the  improvement,  as  con- 
structed, and  that  provided  for  in  the  pre- 
liminary proceedings  is  sufficient  to  invali- 
date the  assessment  Is  an  appropriate  matter 
of  Inquiry  for  the  city  council,  and  that  the 
mere  fact  of  such  variance,  without  regard 
to  Its  materiality  and  ext^t,  does  not  de- 
prive the  council  of  Jurisdiction  to  make  the 
assessment;  the  remedy  of  the  property  own- 
ers being  by  objection  before  the  council  and 
by  appeal  from  ite  action.  Shaver  v.  Turner 
Improvement  Co.,  136  N.  W.  711.  In  that 
case  the  decisions  of  this  court  particularly 
relied  upon  for  appellee  are  reviewed,  and 
the  case  of  HubbeU  v.  Bennett,  180  Iowa,  66. 
106  N.  W.  S76,  so  far  as  it  was  therein  held 
that  any  departure  from  the  plans  and  spec- 
ifications under  which  the  contract  was 
made  deprived  the  council  of  Jurisdiction  to 
levy  the  assessment;  was  overruled. 

The  purpose  of  the  stetutory  provisions  j 
above  referred  to  clearly  seems  to  have  been  | 
to  relegate  the  property  owner  to  his  run-  '. 
edy  by  objection  and  appeal  in  all  cases 
where  the  dty  council  has  not  exceeded  its  j 
jurisdiction;  and  the  holding  of  the  Sliaver 
Case,  just  dted,  is,  in  effect,  that  in  the  case 
of  a  mere  departure  from  the  plans  and  spec- 
ifications, not  substantially  changing  the  na- 
ture of  the  improvement,  the  council  does 
not  lose  Jurisdiction  to  make  assessmoit  for  ! 
the  improvement  as  constructed,  bat  may. 
on  objections,  grant  the  property  owner  auch 
relief  as  he  should  have,  and  that  on  appeal  ' 
the  district  court  may  review  the  action  of 
the  council  and  grant  the  relief  wU^  should 
have  been  granted  by  it 

[2]  The  objections  to  the  assessment  pn- 
sented  by  plaintiffs  to  the  city  council  and 
on  app^l  to  the  lower  court  wwe  predicated 
upon  the  contention  that  any  departure  from 
the  plans  and  qwdflcaUons  rendered  ttie 
attempted  assessment  against  plaintlflb  for  | 
the  Improvement  Illegal  and  void.  It  was. 
not  objected  tibat  tlie  boulevarding  at  the 
street,  departing  in  that  respect  from  the 
plans  and  spedflcations,  so  far  as  tbs^  cov- 
ered the  improvemrat  ct  Seventeenth  street 
in  frtmt  <tf  plaintUEa*  profieetj,  raid«red  the  | 
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use  of  the  street  lem  conTenlent  to  plalntlffBt 
or  deprived  It  of  ntlntantlal  valne  to  them. 
It  Is  omoeded  that  the  street  has  been  pav- 
ed, and  that  the  council  might  orlgliiallr 
have  provided  for  such  paving  as  has  been 
In  fact  constructed.  It  must  be  jwesnmed 
that  the  paving  Is  of  some  advantage  to  the 
plaintiffs,  as  well  as  to  the  other  abutting 
propoty  owners.  If  the  boiefit  la,  on  ao- 
eonnt  of  the  peculiar  altnation  and  use  of 
plaintiff's  property,  less  than  the  amount  of 
the  asseasment,  such  objectlfm  might  have 
beta  raised  and  detwmlned  bj  the  court 
cm  appeal.  But  no  such  objeedra  was 
made  until  it  is  now  urged  in  this  court 
that,  as  plaintifb'  property  Is  used  for  busi* 
neas  jnirposss,  a  boulevarded  street  In  front 
of  it  is  less  convoiient  than  a  single  paved 
roadway,  such  as  was  originally  contemplat- 
ed. If  such  objection  had  been  made,  It 
would  have  been  substantially  without  sup- 
port In  the  evidence,  so  far  as  the  present 
use  of  the  pnq;>erty  is  concerned ;  toi  It  ap- 
pears that  before  the  iwvement  was  con- 
structed the  building  on  plalntm'  pn^erty, 
which  Is  used  for  manufacturing  purposes, 
was  provided  wlUi  loading  platforms  on  a 
cross  street  and  alley,  and  that  Seventeenth 
street  was  not  used  in  any  such  way  as  to 
require  the  turning  of  wagons  therein,  in 
order  that  material  be  delivered  to  or  taken 
from  the  building. 

[I]  Of  course  the  plaintifb  have  the  right 
to  make  use  of  the  street  for  any  pnqper  pur- 
pose in  connection  with  their  property,  and 
the  avallabiU^  of  the  pavement,  as  con- 
structed, for  future  use  in  connection  with 
Budi  proporty  may  be  well  takcoi  Into  ao> 
count  In  determining  whether  the  amount 
ot  the  assessmmt  e»weds  the  benefits  to  the 
property  with  relation  to  anch  future  proper 
use;  bat  it  is  not  contended  that  the  beoe- 
flts  from  the  pavement,  as  constructed,  are 
less  than  the  amoimt  at  the  assessmeit. 

The  plaintiffs  are  attempting  to  escape  any 
aasesBmait  whatever  for  a  bmeflcial  Im- 
jvovemoit  tu  front  of  their  pnverty  on  ac- 
count of  a  dungtt  of  plan  made  1^  the  dty 
councU.  which,  BO  far  as  it  appears  from 
this  reiiSOTd,  does  not  deprive  the  Improve- 
moit  Of  its  boieftcial  diaracter,  so  fiu*  as 
plaintUb  are  oonconed.  Plaintifb  have 
been  relieved  by  the  council  of  the  addition- 
al burdm  imposed  I9'  the  change  In  the  In- 
crease of  the  number  of  square  yards  of 
paving  involved.  Had  the  plaintiffs  objected 
that  by  reason  of  the  bonlevardlng  ot  the 
street  the  Improvement  was  of  no  substan- 
tial benefit  to  them,  they  might  have  been 
relieved  entirely  of  the  obligation  to  pay 
tar  it  But  we  are  unwilling  to  hold  that 
a  mere  departure  in  plan,  not  afEectlng  the 
substatttlal  character  of  the  Improvement, 
and  not  rendwing  the  contract  under  which 
It  waa  made  Invalid,  will  Justify  an  annol- 
ment  of  the  assessment  in  toto. 

The  ccHKlosions  above  Indicated  make  It 


unnecessary  that  we  discuss  the  question 
whether  plaintiffs  are  estopped  by  acquies- 
cence in  the  improvement  from  raising  the' 
ohjectltm  that  the  assessment  is  invalid. 

The  decree  of  the  trial  court  Is  there- 
fore reverssd. 


HEALT  V.  HOHN  et  aL 
(Supreme  Court  of  Iowa.    Nov..  19,  1912.) 

1.  Spkcifio  Pbrporicajnce  (I  1*)— Natcbb  or 
Skm^dt. 

The  remedy  of  specific  performsnee  is,  in 
its  last  analysis,  a  matter  of  equity  rauw 
thsn  a  strtet  right. 

[Dd.  Note.— For  other  cases,  see  Spedfte  Fer- 
formsncs,  Gent  Dig.  }  1;  Dec,  Dig.  1  1.*] 

2.  BvznKNOl  (I  444*)— Pabox.  BVXOBNOE  TO 
Vast  WBiTTEn  InsrstncsnT. 

In  an  action  for  the  specific  performance 
of  a  written  contract  for  the  sale  of  lan^ 
which  was  signed  only  by  the  defendant,  and 
which  called  for  part  payment  In  onsecored 
notes,  parol  STidence  was  admissible  to  show 
that  the  contract  was  not  to  be  binding  oatll 
signed  by  defendant's  wife,  or  nntU  defesdant 
was  satisfied  with  the  oosecnred  note;  such 
evidence  not  tending  to  vary  the  provisions 
of  a  written  contract,  but  gtnng  to  the  ques- 
tion of  whether  there  was  ever  a  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  t{  1929-1944,  2049;  Dec.  Dig.  | 
444.*] 

8.  SPKOxno   PxavOBHANoa    (|   69*)  —  Con- 

TBACTS— SIlTTOBCKABLS— ConnmONB  PbEOB- 
DBRT. 

Where  It  was  agreed  that  a  cotatract  for 
the  sale  of  land  should  not  be  binding  tmtU 
signed  by  defendant's  wife,  spetdfie  perform- 
snee of  the  contract,  thou^  sigaed  bv  the  de* 
fendant,  will  not  be  amrded  until  there  has 
been  compliance  with  that  condition  precedent. 

[Ed.  Note.— For  other  cases,  see  Specific 
^rformaoce,  Ont  Dig.  |  ISl;    Dec.  Dig.  i 

4.  Specifio  Pehfobkakcb  (I  121*)— AoiXOHt 
— EviDBHOB  Sufficient. 

In  an  action  for  the  specific  performance 
of  a  contract  for  the  sale  of  land,  evidence 
held  sufficient  to  support  a  finding  that  it  was 
matually  agreed  that  the  contract  should  not 
be  binding  until  signed  by  defendant's  wife. 

[Ed.  Note.— For  other  cases,  ses  Specific 
Perfonnancs,  Cent  Dig.  H  887-895;  Dec  Dig. 
t  121-*]  WW  , 

5.  Appeai;  akd  Bbbob  (i  1009*)— Bbvibw— 

FINOIVOB  Iir  EqUITT  GaBBB— V^OHT. 

Where  the  trial  court  bad  all  the  witnesses 
present  before  it,  its  findings,  even  In  equity' 
cases,  shonid  be  given  some  weight 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  3970-3978;  Dec  Dig.  | 
1009.*3 

6.  SPEcmo  Fbrfobicancb  ({  14*)— Natubb 
or  iUaiBDT — DisoBBTton  of  Tbial  Ooubt. 

A  written  contract  for  the  sale  of  land 
at  a  gross  sum  included  the  homestead  of  the 
vendor;  all  of  the  land  being  subject  to  a  mort- 

Sage.  The  contract  was  not  signed  by  ttie  ven- 
or's  wife,  who  refused  to  acqnieece  in  the 
sale,  and  the  land  was  subsequently  sold  to 
others,  who  purchased  in  good  faith;  the  con- 
sideration not  being  much  greater.  Held  that. 
In  the  discretion  of  the  trial  court,  specific 
performance  might  properly  bo  refused  on  the 
ground  that  it  might  injurs  the  wife  and  ooso- 
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Elicate  tbe  sltuatlfni,  so  u  to  draw  her  Into 
tigatlon. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Gent  Dig.  {  83,  41 ;  Dec.  big.  I 

Appeal  from  District  Court,  Webster  Conn- 
ty;  C.  G.  Lee,  Judge. 

Suit  In  equity  for  the  specific  perform- 
ance of  a  contract  to  convey  real  estate. 
Tbe  trial  court,  upon  issues  duly  Joined, 
heard  tbe  case  upon  Its  merits  and  rendered 
a  decree  dismissing  plalntllTs  petition.  Plain- 
tiff appeals.  Affirmed. 

Robert  Healy,  B.  B.  Bumqulst,  ai^  M 
N.  Botsford,  all  of  Ft  Dodge,  for  ap- 
pellant MltcheU  ft  Fltzpatrlck,  of  Ft 
Dodge,  for  appellees. 

DEEMEB,  J.  suit  Is  upon  an  aU^d 
contract  in  words  and  figures  as  follows: 
**Tlils  contract,  made  and  entered  Into  on 
the  25th  day  of  January,  A.  D.  1910,  by  and 
between  Chris  Hohn  and  Emma  Hohn  of 
Webster  county,  Iowa,  parties  of  the  first 
part,  and  L.  W.  SchaCtner  and  W.  M.  Healy 
of  Webster  county,  Iowa,  parties  of  the  sec- 
ond i>art  wltnessetb:  That  for  and  In  con- 
sideration of  the  agreements  and  covenants 
therelu  contained  and  set  forth  in  this  con- 
tract, tbe  parties  of  the  first  part  hereby 
agree  to  sell  and  to  convey  to  the  parties  of 
the  second  part,  and  tbe  parties  of  the  sec- 
ond part  agree  to  buy,  the  east  one-half  of 
tbe  northeast  quarter  (B.  ^  N.  E.  of  sec- 
tion 13,  township  89,  range  29,  Webster  coun- 
ty, Iowa,  for  and  at  tbe  agreed  considera- 
tion of  the  sum  of  $9,900,  which  sum  is  to 
be  paid  in  the  following  manner:  The  sum 
of  $100.00  to  be  paid  on  the  signing  of  this 
contract  The  sum  of  $1,900  to  be  paid  on 
or  before  March  1,  1910,  and  a  note  signed 
by  tbe  parties  of  tbe  second  part,  payable  on 
or  before  March  1,  1913,  drawing  6  per  cent 
Interest  for  the  sum  of  $3,900.  The  parties 
of  the  second  part  buy  said  above-described 
premises  subject  to  a  mortgage  of  $4,000, 
which  they  assume  and  agree  to  pay.  It  is 
further  agreed-  by  the  parties  hereto  that 
the  parties  of  the  first  part  are  to  pay  and 
discharge  all  liens,  Incumbrances,  taxes,  and 
Interests  that  are  due  and  payable  March 
1,  1910,  due  and  levied  against  the  above- 
described  land,  with  the  exception  of  tbe 
above-mentioned  mortgage  of  $4,000.  It  is 
further  agreed  by  the  parties  hereto  that  the 
parties  of  the  first  jmrt  are  to  deliver  to 
tbe  parties  of  the  second  part  on  or  before 
March  1,  1910,  a  warranty  deed  and  an  ab- 
stract of  title  showing  good  and  merchant- 
able title  in  the  party  of  tbe  first  part 
[Signed]  L.  W.  Schaffner.  W.  M.  Healy. 
Chris  Hohn." 

While  tbe  signature  of  defendant  Chris 
Hohn  is  not  denied,  be  alleges  that  tbe  con- 
tract never  became  valid  and  binding  be- 
cause of  a  condition  to  the  effect  that  It 


should  not  become  effective  nntU  his  wife 
signed  the  same,  and  this  she  refused  to  do. 
He  also  alleges  that  the  contract  was  con- 
ditional upon  bis  becoming  satisfied  with 
the  sufficiency  of  tbe  unsecured  notes  of  the 
purchasers,  and  that  upon  inquiry  be  found 
this  sort  of  security  was  unsatisfactory,  and 
that  be  refused  to  complete  the  contract 
Another  part  of  his  pleadb«  was  to  the  ^• 
feet  that  the  purchasers  repres^ted  that 
the  contract  would  not  be  binding  until  his 
wife  signed,  and  that  he  signed  the  same 
with  this  understanding  and  in  reliance  up* 
on  the  statements  made  him,  and  that  there 
never  was  any  meeting  of  the  minds  upon 
the  contract  and  that  it  never  became  bind- 
ing. Mrs.  Hohn  was  made  a  party  to  the  ac- 
tion, and  she  pleaded  that  the  snbject-mat* 
ter  of  the  contract  was  her  htmiestead;  that 
she  did  not  sign  the  contract;  and  that  It 
was  of  no  ralldlty.  She  also  pleaded  that 
the  property  was  Incombered  1^  mortgage 
in  the  sum  of  $4,00(^  and  that  ttila  mortgage 
should  be  paid  out  of  the  40  acres  of  land 
not  Included  In  the  homeetead,  and  that  her 
rights  should  be  protected.  In  this  plea 
her  husband  Joined,  and  he  also  pleaded  the 
Invalidity  of  the  contract  because  of  the 
homestead  charact^  of  the  land.  The  oth- 
er deftodants,  although  purchasers  of  the 
land,  claim  no  rli^ts  save  those  posseased 
by  their  grantors.  Such  wue  the  Isanes 
on  whlfdi  the  case  waa  tried,  and  Qie  conrt 
below  found  that  thero  never  was  a  earn- 
pleted  contract  between  tbe  parties. 

By  this  appeal  that  flniiing  ig  challenged; 
and  it  Is  also  claimed  that  plalntUt  is  enti- 
tled to  specific  performance  of  the  contract 
In  so  far  as  the  nonhomestead  40  acres  is  con- 
cerned, with  proper  abatem^t  from  the  pur- 
chase price  to  protect  tbe  plaintiff,  and,  as 
we  understand  it  plaintiff  is  willing  to  have 
the  $4,000  made  a  special  lien  upon  this 
40.  PlalntlfTs  chief  reliance,  so  far  as  the 
law  is  concerned,  is  upon  Venator  v.  Swen- 
son,  100  Iowa,  295,  68  N.  W.  S22,  Townsend 
V.  Blanchard,  117  Iowa.  36,  90  N.  W.  519, 
Donaldson  v.  Smith,  122  Iowa,  388,  98  N.  W. 
138,  Bradford  v.  Smith,  123  Iowa,  41.  88 
N.  W.  377,  and  other  like  cases. 

[1]  But  the  issues  also  raise  the  question 
as  to  whether  there  ever  was  a  completed 
contract  and,  if  so,  whether  or  not  a  court 
of  equity  should  specifically  enforce  the 
same;  specific  performance  being.  In  its  last 
analysis,  a  matter  of  equity  rather  than  of 
strict  right  Malloy  v.  Foley.  138  N.  W.  778; 
Findley  v.  Kock.  126  Iowa,  131,  101  N.  W. 
766. 

[2]  The  primary  and  fundamental  question 
Id  the  case  Is:  Was  there  a  completed  con- 
tract for  the  sale  of  the  land?  The  trial 
court  found  that  there  was  not  either  be- 
cause the  wife  was  to  sign,  or  Hohn  was  to 
be  satisfied  with  the  unsecured  note  for  $3,* 
900,  before  the  contract  was  to  become  ef- 
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teettve.  Tbat  such  conditions  may  be  shown 
b7  parol  Is  well  settled,  because  .tbe^  go  not 
to  the  terms  of  the  contract,  but  to  the  vital 
question  of  whether  or  not  there  ever  was 
a  contract  between  the  parties.  Gavanagh  t. 
Beer  Co.,  136  Iowa,  236,  113  N.  W.  856; 
Foshler  V.  Fetzer,  134  N.  W.  667;  Iowa  Loan 
Co.  V.  Haller,  119  Iowa,  646,  &3  N.  W.  636; 
Viator  T.  Swenson,  100  Iowa,  296,  69  N. 
W.  622;  Qreen  Ridge  Co.  v.  UtUejohu.  141 
Iowa,  221,  119  N.  W.  698;  Sutton  t.  Weber, 
127  Iowa,  861,  101  N.  W.  775. 

[3, 4]  Reduced  to  its  last  analysis,  these 
questions  are  of  fact,  and  plalntlflT  comes  to 
us  with  a  finding  against  him  on  one  or  the 
other,  or  both,  of  these  propositions.  We 
have  examined  the  record  with  care  upon 
these  qaestloas  and  conclude  that*  while 
there  Is  a  ccmflict  In  the  testimony  rating 
theretl^  the  evidence  Is  not  such  as  to  Jus- 
tify m  In  diar^tardlng  the  flndliv  ot  the 
trial  court  It  is  agreed  tiiat  there  was 
talk  about  the  neceasl^  ftir  the  wife  sign- 
ing; and  the  scrivener  who  drew  the  con- 
tract (plaintiff  in  the  case)  evidently  tbon^ 
it  was  necessary  for  the  wife  to  sign,  or  her 
signature  was  contnnplated,  because  In  draft- 
ing the  cratract  he  Insuted  the  wife's  nam^ 
after  making  inquiry  as  to  her  first  namft 
This  Is  a  strong  drcnmstance  In  support 
of  defendant^!  contention,  and,  although 
not  conclusive,  because,  under  our  law.  It 
might  be  enforced  against  the  husband  with-  i 
out  the  wife's  rignatore,  Is  entitled  to  great 
weight. 

Again,  the  matter  of  the  unsecured  note  for 
13,900  was  the  subject  of  comment  between 
the  parties,  and  defendant  undertook  an  in- 
vestigation as  to  whether  sudi  paper  was  re- 
garded as  good  security  by  tiie  banks,  and, 
finding  that  it  was  not,  concluded  not  to 
Gonq>lete  Oie  contract  However,  he  did  not 
give  the  plaintiff  time  or  opportunity  to 
make  satisfactory  terms  In  tbls  respect;  and 
we  do  not  think  a  Aiding  for  defendants  on 
this  ground  alone  could  be  sustained. 

The  prcvosed  contract  was  executed  in 
triplicate^  and  we  are  satisfied  that  aU  par- 
ties understood  that  defendant  was  to  take 
one  copy,  in  order  to  secure  his  wlftfs  sig- 
nature, and  tiiat  after  this  was  done  they 
contenq>lated  an  exchange  of  papers,  defend- 
ant to  turn  <xves  the  copy  upon  which  he  had 
secured  his  wife's  signature,  and  to  receive 
from  plaintiff  the  copy  bearing  the  signatures 
of  the  purchasers,  ^nils  was  never  don^ 
and  In  our  view  the  trial'  court  was  Justified 
in  finding  tbat  this  was  a  condition  prece- 
dent to  the  full  consummation  of  any  con- 
tract If  It  was,  then,  as  the  condition  was 
never  performed,  there  was  no  such  con- 
tract as  a  court  of  equity  would  enforce. 
Shtidon  T.  Okanc^  146  Iowa.  126  N.  W. 
23& 


[fi]  The  trial  court  bad  all  the  witnesses 
before  him  and  the  advantage  of  their  per- 
sonal presence;  and  upon  an  issue  so  dose 
In  Its  facts  as  here  appears  his  finding  should 
he  given  some  weight  Schnrz  v.  Schurz,  128 
N.  W.  944;  Keat  v.  La  Rue,  1S6  Iowa,  IIS, 
113  N.  W.  647;  Bank  v.  Porter,  116  Iowa, 
S77,  89  N.  W.  1094. 

[I]  2.  Aside  from  this,  and  assuming  that 
there  was  a  completed  contract  between  the 
parties  signing  the  same,  we  still  have  the 
question  as  to  whether  It  should  be  specifical- 
ly enforced.  Forty  acres  of  the  property  was 
the  homestead  of  Hohn  and  his  wife.  The 
wife  did  not  join  in  the  conveyance;  nor, 
so  far  as  shown,  did  she  ever  promise  to  do 
so.  She  Is  entitled  to  have  her  homestead 
protected,  and  If  there  had  been  no  mortgage 
upon  the  land  this  might  be  done,  no  doubt 
by  a  proper  order.  But  the  sale  was  for  a 
gross  sum  and  not  by  the  acre,  and  the  en- 
tire land  is  Incumbered  by  mortgage  for  $4,- 
000.  The  wife's  Indtoate  interest  in  the  non- 
homestead  40' acres  must  also  be  protected, 
or,  at  least  such  rules  adopted  as  would 
protect  her  therein.  It  Is  true  that  all  the 
land  has  now  been  sold;  but  this  is  not  re- 
garded as  controlling,  for  the  reason  that 
these  purchasers  have  no  greater  right  than 
their  grantors  here  had,  and  to  grant  specific 
performance  at  this  time  would  greatly  com- 
plicate the  situation  and  possibly  result  In 
harm  or  misfortune  to  the  wife.  The  sale  of 
the  homestead  40  acres  to  Butler  and  Rhodes 
Is  a  compllcathig  drcumatance,  which  should 
be  considered.  That  sale  may  be  good,  al- 
though not  good  as  to  the  nonhomestead  40. 
If  that  result  should  follow,  with  an  out- 
standing mortgage  of  $4,000  on  both  40- 
acre  tracts,  there  would  doubtless  be  further 
litigation  between  the  parties  and  consid- 
erable confusion  In  the  adjustment  of  the  re- 
spective rights  thereof.  There  Is  notbli^  to 
Indicate  want  of  good  faith  In  these  pnr> 
chasera.  Th^  paid  but  little,  if  any,  more 
for  the  land  than  plaintiff  agreed  to  pay, 
and  there  Is  nothing  to  indicate  that  there 
was  any  special  ba^ln  In  the  land  at  the 
price  which  plaintiff  agreed  to  pay.  Rec- 
ognizing the  rule  that  the  trial  court  Is  vest- 
ed with  a  discretion  as  to  whether  or  not 
he  will,  under  such  circumstances,  grant  a 
decree  of  specific  performance,  we  feel  con- 
strained to  hold  that  the  case  Is  not  (me 
where  we  should  Interfere  with  that  dlsne- 
tlim.  It  is  not  «ioivh  to  say,  In  answer  to 
this,  that  the  trial  court  speclflcally  found 
tia.ete  was  no  contract  to  be  wforced.  The 
other  finding  necessarily  Inhered  in  the  de- 
cree, and  the  rule  as  to  discretion  may  have 
Infinenced  Qie  finding. 

The  cas^  as  presented,  is  not  one  which 
Justifies  our  Interference.  The  decree  most 
ther^oEe  be^  and  It  affirmed. 
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STKES  T.  PURE  FOOD  CIDER  CO.  et  aL 
XSaprem«  Oonrt  of  Iowa.   Not.  16,  1912.) 

1.  cobpobanonb  (i  108*)— subbcbiption  to 
Stock— Fejluduunt  Repeeseniations. 

Under  Acts  32d  Gen.  Assem.  c  71,  as 
amended  by  Acts  33d  Gen.  Assem.  c.  IM,  |  4, 
which  reoairefl  payment  In  caBh  to  be  made 
for  alt  Boares  of  stock  unless  leave  be  pro- 
cured from  the  executive  council  of  the  state 
to  accept  property  in  payment  therefor,  and 
that  within  10  days  from  the  issuance  of  any 
capital  stock  a  certificate  under  oath  shall  be 
filed  stating  the  date  issaed,  the  amount  issued, 
etc.i  an  issuance  of  shares  after  its  nassage 
amounted  to  a  representation  by  the  officers  of 
the  issuing  corporation  that  the  coivoratton  had 
received  par  value  therefor,  which  woald  sup- 
port an  action  for  a  reeorery  of  money  pud 
for  shares  purchased  In  reliance  npon  such 
representation. 

[Bid.  Note. — ^For  other  eases,  eee  Oorpoiv 
tions,  Gent  Dig.  ff  469.  460;  Dee.  Dig.  | 
108.*] 

2.  cobporattons  (j  108* )— subscmption  to 
Stooe— Fbaudulent  Reprbsbntahonb. 

Where  officers  of  a  corporatitni  anthenti- 
cated  and  issued  stock  certificates  containing 
untrue  representations,  it  will  be  inferred  that 
they  acted  with  intent  to  defraud  in  an  action 
for  the  recovery  of  money  paid  for  shares  on 
the  inducement  of  snch  representations. 

[Ed.  Note.^For  other  cases,  see  Corpora- 
tions. Cent  Dig.  H  469,  460;  Dea  Dig.  I 
108.*] 

3.  cobpobatiors    ({   108*)  —  issuaitok  of 
Shakes— Refbbsentations. 

Officers  of  a  corporation  who  authenticate 
and  Issue  shares  of  stock  are  liable,  not  only 
to  those  who  deal  dlrecdy  wl^  them,  but  also 
to  all  who  deal  with  the  shares,  in  reliance 
on  false  representations  contained  therein,  and 
who  suffer  damage  thereby,  though  they  do  not 
profit  from  the  making  of  sndi  representations. 

[Ed.  Note.— For  other  cases,  we  Corpora- 
tions. Cent  Dig.  H  458,  460;  Dec.  Dig.  |  IjOS.*] 

Appeal  from  District  Court,  Polk  County; 
Wm.  H.  McHenry,  Judge. 

Action  for  the  purchase  price  of  capital 
stock  ill^Uy  Issued  resulted  In  Judgment 
as  prayed.  The  defendants  appeal.  Af- 
firmed. 

John  G.  De  Mar  and  SolUTan  ft  BnUlTan.  all 
of  Des  Moines,  for  appellants.  W.  O.  Stxock, 
of  Des  Moines,  for  appellee. 

LADD,  J.  On  the  27th  day  of  A^tU,  1909, 
E.  H.  Lundy  sold  the  property,  business,  and 
good  will  of  the  Pure  Food  Cider  Company, 
located  at  Eldora,  in  the  name  of  which  lie 
appears  to  hare  been  engaged  in  the  manu- 
facture and  sale  of  certain  soft  drinks,  to 
M.  G.  Albrook  and  W.  A.  Clinite  for  a  con- 
sideration designated  $8,000;  each  under- 
taking to  pay  one-half  of  this  sum.  The 
negotiations  were  through  Albrook,  and  ar- 
ticles of  incorporation,  previously  prepared 
by  him,  were  signed  by  the  purchasers. 
These  fixed  the  capital  stock  at  (20,000,  di- 
vided In  shares  of  $100  each,  reciting  that 
"80  shares  shall  be  fully  paid  up  at  the  time 
-of  the  commencement  of  business" ;  that  the 
principal  place  of  business  "sball  be  at  tbe 
«lty  of  Des  Moines";  that  untU  the  first 


meeting  of  stockholders  Cllnlte  shall  be 
president  and  treasurer  and  Albrook  vice 
president  and  secretary  of  the  corporation; 
and  that  these  shall  constitute  the  board  of 
directors  with  the  privilege  of  electing  an- 
other stockholder  as  director  at  any  time. 
Thereupon  certificates  of  shares  of  capi- 
tal stock,  signed  by  Cllnlte  as  president  and 
Albrook  as  secretary,  were  issued,  80  shares 
to  each,  and  on  each  certlflcate  was  printed 
these  words:  "One  hundred  per  cent  of  the 
face  value  of  this  certlflcate  has  been  paid  for 
to  the  company  In  cash."  But  not  a  dollar 
had  been  so  paid,  nor  bad  leave  been  obtain- 
ed from  or  granted  by  the  execntlve  coun- 
cil of  tbe  state  to  Issue  capital  stock  in  con- 
sideration of  property.  Bogus  checks  were 
signed  by  Clinlte  at  Albrook's  suggestion, 
and  jmssed  through  the  bank  where  the 
company  did  business  to  so  "tmlance"  its 
account  as  to  indicate  thftt  cash  had  reached 
the  bank  to  the  company's  credit  In  an 
amount  equal  to  tbe  stock  issued.  About 
15  or  20  days  later,  Arcellus  Sykes,  a  farmer 
from  Ida  county,  who  had  moved  to  Des 
Moines,  In  looking  for  an  investment,  was 
Informed  by  a  stockbrok^  that  he  thou^t 
OUnlte  would,  sell  some  of  this  stock,  and 
knew  Albrook  would.  He  called  on  GUnite, 
who  informed  him  that  none  of  his  stock 
wss  for  sale,  but  said  that  Albrook  might 
sell  some,  and  stated  to  falm  that  $16,000  In 
stock  had  been  issaed,  all  of  which  was  fully 
paid  and  equally  divided  betweoi  hlms^ 
and  Albrook,  and  that  the  company  lud  been 
Incorporated.  In  porsiiaiice  of  an  arrange- 
meat  then  made,  Sykes  returned  la  the 
ev^ilng,  when  Albrook  was  inesent  and  the 
latter.  In  the  presence  of  OUnite^  repeated 
substantially  what  Cllnlte  had  saUL  Sykes 
saw  Albrook  several  times  In  the  next  three 
days,  uid  was  diown  tbe  articles  of  Inecn^ 
poratlon,  and  told  by  talm  that  <diapt»  71, 
Acts  32d  Qea.  Asson.,  had  been  compiled 
with,  and,  when  asked  by  E^kes  ^rtiether  the 
$16,000  In  stock  represented  the  eonsldm- 
tlon  paid  Lnndy,  answered  **the  purchase 
price  and  money  and  equipment  pnt  In  since 
the  purchase,"  that  the  bank  books  would 
show  that  this  amount  bad  been  pat  In  Qw 
business,  and  he  made  ont  this  statement  as 
indicating  the  property  of  the  comxHiny: 

Mdse.  &  FizL   $  1,700 

Dispensaries   4,200 

AcctB.    7.324 

New  business   8^500 

Bk.  balance   SOO 


f 7.224 
200 

Thereupon  Sykes  bought  of  him  20  shares 
at  par,  though  without  knowledge  of  the 
effects  of  the  company  other  than  as  fur- 
nished in  this  statement,  and,  as  he  testified, 
in  reliance  on  the  representation  that  tbe 
stock  was  fully  paid,  and  tbe  corporation 
duly  organized  June  2,  1908^  was  tfected  a 
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director  and  manager  at  the  company.  He 
testified  that  In  doing  bo  he  relied  on  Clln- 
Ite's  statement  tbat  the  company  was  In- 
corporated under  the  laws  of  Iowa,  and 
there  was  ¥16,000  of  paid-ap  capttaL  The 
20  shares  of  stock  were  first  assigned  to 
Syte  by  Albrook,  but  later  new  certificates 
with  same  recital  thereon  were  issued  in 
their  stead.  The  property  of  the  company 
was  moved  to  Des  Moines,  and  the  business 
there  oondncted  nntU  some  time  in  July 
of  the  same  year,  when  Sykes  discovered 
the  truth  concerning  Its  affairs  and  severed 
his  relations  therewith. 

[1]  The  ptovetty  went  into  the  hands  of 
a  recelTtf  and  less  than  enough  to  satisfy 
its  Indebtedness  was  reallKd  therefrom.  In 
this  action  Sykes  seeks  to  recover  the  $2,- 
000  paid  for  the  stock  with  interest  thereon 
from  May  21,  1909,  because  of  fraud  alleged 
to  have  been  practiced  on  him,  and  for  that 
the  laws  were  not  complied  with  In  organiz- 
ing the  company  or  in  issuing  the  stock. 

The  statute,  in  so  far  as  material,  may 
be  set  out: 

"Section  1.  That  from  and  after  the  pas- 
sage ot  this  act  no  corporation  organized  un- 
der the  laws  of  the  state  of  Iowa,  except 
baildlng  and  loan  associations  as  defined 
and  provided  for  In  chapter  thirteen  (IS) 
title  (9)  of  the  code,  shall  issue  any  stock 
or  any  certificate  or  certificates  of  shares  of 
capital  stock,  or  any  substitute  therefor, 
until  the  corporation  has  received  the  par 
value  th^eof.  If  It  is  proposed  to  pay  for 
said  caiSltal  stock  In  property  or  in  any  oth- 
er thing  than  money,  the  corporation  pro- 
poBlnc  the  same  must,  before  Issuing  capital 
stock  in  any  form,  apply  to  the  executive 
council  of  the  state  of  Iowa  for  leave  so  to 
do.  Such  application  shall  stete  the  amount 
of  capttel  stock  proposed  to  be  Issued  for  a 
consideration  other  than  money,  and  set 
forth  spe^Ilcally  the  property  or  other  thing 
to  be  received  in  payment  for  such  stock. 
Tberenpon,  it  shall  be  the  duty  of  the  ex- 
ecutive council  to  make  investigation,  under 
Bocb  rules  as  it  may  prescribe,  and  to  as- 
certain the  real  value  of  the  property  or 
other  thing  which  the  corporation  Is  to  re- 
ceive for  the  Bto<A;  and  shall  enter  Its 
finding,  fixing  the  value  at  which  the  cor- 
poration may  receive  the  same  In  payment 
for  capitel  stock;  and  no  corporation  shall 
issue  capitel  stock  for  the  said  property  or 
thins  In  a  greater  amount  than  the  value 
BO  fixed  afid  determined  by  the  executive 
council. 

"Sec  2.  It  ahall  be  the  duty  of  every  cor- 
poration to  file  a  eertlflcate  under  oath  to 
the  Secretary  ot  Stete,  within  ten  days  after 
the  Issuance  of  any  capital  stock,  steting  the 
date  of  issue,  the  amount  issued,  the  sum 
received  therefor,  if  payment  be  made  in 
money,  or  the  property  or  thing  teken,  If 
such  be  the  method  of  payment" 

"See,  6k  Any  ofllcer,  agent  or  representa- 
tlva  ot  a  oorporatKm  who  violates  any  of  the 


provisions  hereof  shall,  upon  conviction,  be 
fined  not  less  than  two  hundred  (ISOO)  dollars 
nor  more  than  one  thousand  ($1,000)  dol- 
lars, and  be  Imprisoned  In  the  conntr  Jail 
tor  not  less  than  thirty  (fiO)  days  nor  more 
than  six  (6)  months." 

Chapter  71,  Acte  82d  O.  A.,  aa  amended 
by  section  4,  c  104,  Acte  8Sd  O.  A. 

From  the  recital  of  facte  it  will  be  ob- 
sOTved  that  the  defwdant  and  Albnx^  vio- 
lated the  above  stetutes  in  three  respecte: 
(1)  In  issuing  certificates  of  capitel  stock 
before  the  company  had  received  the  par 
value  thereof;  (2)  in  issuing  capital  stock 
solely'  for  pRq>erty  without  first  having 
applied  to  the  executive  council  of  the  stete 
for  leave  to  do  so  and  without  having  ob- 
telned  sudi  leave  with  the  value  of  property 
ascertained  at  which  the  corporation  might 
receive  the  same  in  payment  for  the  capital 
stock ;  and  &)  In  not  filing  a  certificate  with 
the  Secretory  of  Stete  within  10  days  after 
the  Issuance  of  the  stock. 

Under  the  last  section  of  the  .act,  each 
of  these  constitute  a  misdemeanor  punish- 
able by  fine  and  Imprisonment,  and,  of 
course,  in  the  respecte  pointed  out  the  ol&< 
cers  of  the  company  were  n^l^ent  But 
the  action  Is  not  founded  on  negligence,  and 
could  not  well  be.  Warfield  v.  Clark,  118 
Iowa,  60,  91  N.  W.  8S3.  It  is  for  the  deceit 
alleged  to  have  been  practiced  by  the  de- 
fendant That  he  represented  the  shares  of 
stock  to  have  been  fully  paid  In  cash,  tbat 
this  was  false,  and  so  known  to  him  was 
fully  established.  Indeed,  the  mere  Issu- 
ance of  certificates  of  stock  since  the  enact- 
ment of  chapter  71  of  the  Acts  of  the  Thirty- 
Second  General  Assembly  was  a  representa- 
tion that  the  corporation  had  received  par 
value  therefor  as  exacted  therein. 

[2j  Moreover,  in  signing  the  certificates 
of  shares,  redtlng  that  payment  had  been 
made  in  cash,  and  In  participating  in  Is- 
suing the  same,  he  epedfically  so  repre- 
sented. That  he  knew  that  payment  had 
not  been  so  made,  that  not  to  exceed  $8,000 
had  been  paid  for  the  property  before  the 
organization  of  the  cbrporatton,  and  tbat  no 
appraisement  thereof  had  been  made  by  or 
at  the  iostaDce  of  the  executive  council,  al- 
though  certificates  of  paid-up  stock  amount- 
ing to  $18,000  was  Issued,  is  not  dli^uted, 
for  in  these  facte  it  is  to  be  Inferred  that 
he  acted  with  Intent  to  defraud.  Hanson 
V.  Kline,  136  Iowa,  101,  113  N.  W.  504;  Nash 
V.  Minnesota  Title  Ins.  Ga.  163  Mass.  674, 
40  N.  E.  1030.  28  L.  B.  A.  753,  47  Am.  St 
Rep.  480. 

[1]  Had  plaintiff  purchased  the  shares  of 
stock  from  defendant,  then  there  could  have 
been  no  doubt  as  to  the  liability  of  the  lat- 
ter. In  authenticating  and  Issuing  the  cer- 
tificates of  stock,  the  defendant  In  connec- 
tUm  with  Albrook,  as  ofllcers  of  the  com- 
pany, made  the  representations  contained 
therein  and  Implied  from  their  issuance, 
"which,  like  the  offer  of  a  lettw  of  credit. 
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addressed  tbemsdves  to  wboerer  should 
purchase  these  certificates  thereafter  who- 
ever he  might  be."  Wlndram  t.  Frencb, 
151  Mass.  647,  24  N.  E.  914.  8  L.  R.  A.  760; 
Brnff  T.  Hall,  86  N.  t.  200;  First  Nat  Bank 
T.  Lanier,  11  WaU.  368^  20  L.  Ed.  172; 
Stlckel  T.  Atwood,  2S  R.  I.  466.  66  AtL  687. 
Althone^  neither  In  form  or  character  nego- 
tiable InstmmeDta,  stock  certificates  are 
readily  transferable,  and  are  bought  and 
sold  In  the  open  market  like  other  securi- 
ties, and  a  corporation  and  its  officers  in  is- 
suing them  ue  not  only  respfmslble  to  the 
persona  ^lliv  directly  with  them,  but  to 
all  who  deal  with  tiie  stock  In  rellanoe  on 
the  representations  made.  It  may  be  that 
defendant  did  not  profit  thereto,  but  this 
was  not  necessary  to  render  him  UaUe.  His 
liability  Is  predicated  upon  his  wrongful  act 
and  the  conseiiTOnt  injury  to  plaintiff.  14 
Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  163; 
Nash  T.  Uinnesota  Title  Ins.  Co.,  supra; 
Stlckel  T.  Atwood,  supra. 

The  damage  to  plaintiff  In  the  loes  of 
money  paid  to  Albroofc  tpr  the  shares  of 
stoA  was  a  direct  conseiiueiice  of  the  fraud- 
ulent r^HKsentatlons  In  miiixSt  the  latter 
and  deftndaiit  participated  in  lasnli«  the 
certificates,  and  we  are  unable  to  discover 
any  avttiue  whlCh  he  may  escape  liabil- 
ity. 

The  verdict  for  the  amount  prayed  ma 
rightly  directed,  and  Judgmoit  ent»ed  tbeze- 
on. 

Affirmed* 


HARADON  V.  SLOAN. 

(Sapreme  Court  of  Iowa.    Not.  16,  1912.) 

1.  PHTSIOIANS  AlfD    SUBGEONB    (§  18*)— AC- 
TION tosl  Malpractice— Instkuctiosb. 

In  an  action  against  a  pbyeician  tor  mal- 
practice, an  instruction  that  the  burden  was 
on  plaintiff  to  prove,  bj  a  preponderance  of 
the  evidenoe,  tmt  defendant  did  not  properly 
treat  plaintiff,  and  that  eocb  failure  to  use  or- 
dinary skni  reaolted  In  the  injury,  and  Uiat  the 
Injury  was  due  to  the  lack  of  ordinary  sliUl, 
and  tiiat  plaintiff  was  not  guilty  of  contributory 
negligence,  was  not  objectionable  as  not  re- 
quiring idaintlff  to  prove  that  be  was  damaged 
in  any  amount 

fEd.  Note^For  other  eases,  see  Pbysldans 
and  Surgeons,  Cent  Dig.  84-48;  Dec  Dig.  | 
18.*] 

2.  Atfeai,  avd  Bbbob  <i  1066*)— Haucless 

Ebror— iNsraucnoNS. 

Where,  in  an  action  against  a  physician  for 
malpractice,  there  was  no  evidence  to  sbow 
contributory  neKliS^nce,  an  Instraction  author- 
izing recovery  if  defendant  did  not  use  ordinary 
skill,  but  ignoring  oontribatory  negligence,  was 
not  prejudicially  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220;  Dec.  Dig.  $1066.*] 

S.  PRTStCIANS  AKD   SUBOEOITS   <§  18*)— AC- 
TIOS FOB  MaUBACTICE— iNBTRUCTIONS. 

In  an  action  againat  a  physician  for  mal- 
practice, an  Instraction  that  fixed  the  measure 
of  skill  by         of  physicians  of  "this  commu- 


nity" and  In  flie  "same  ndghboAood*  was  la- 
accurate, 

[Ed.  Note. — For  other  cases,  see  Fhyii<:iaiis 
and  Surgeons,  Cent.  Dig.  IS  34-48;  Dec.  Dig.  | 
18.*] 

4.  Apfbal  and  Esbqb  (I  1064*)— -Habhlxbs 

ErBOB— IlTSTBUCnONS. 

In  an  action  against  a  physician  for  Bial- 
practice  in  the  setting  of  a  lee,  broken  between 
the  knee  and  ankle,  where  there  was  nothing 
to  show  that  the  general  professional  skill  in 
the  community  in  question  was  greater  than 
that  of  physicians  in  similar  localities,  instmc- 
tions  fixing  the  measure  of  skill  by  th&t  of 
physicians  "of  this  community"  and  in  the 
"same  neighborhood,"  though  inaccurate,  were 
not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219^  4221-^;  Dee. 
Dig.  I  1064.*] 

5.  TBIAX.  <|  2S6*)— iNBTBUCnONS— BEQUKSTS. 

In  an  action  against  a  physician  for  mal- 
practice, the  court  instructed  that  the  jury 
should  carefully  consider  the  testimony  of  med- 
ical experts,  based  on  hypothetioal  questions, 
and  give  It  BU(di  weight  as  It  was  justly  entitled 
to,  taking  into  consideration  the  skill  and  learn- 
ing of  the  experts,  and  their  candor  or  inter- 
est as  manifested  on  the  stand ;  and  that,  while 
SQch  testimony  might  be  given  Bn<^  weight  as 
^e  jury  might  ttunk  proper,  still  they  were 
not  bound  to  find  the  facts  as  testified  to,  but 
should  G<msider  all  the  evidence  in  the  case. 
Held  that  though  the  Instruction  did  not  state 
that  the  value  of  opinion  evidence,  based  on 
hypothetical  Questions,  dep«uled  upon  the  es- 
tablishment n  the  facts  assumed,  it  was  «nf- 
fident  In  the  absence  «C  a  request  for  a  more 
specific  instraction. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  H  628-641;  Dec.  Dig.  |  256.*] 

6.  Phtsicians  and  Sdbobons  (S  18*)— BIai> 

PBACTICS  —  NEGUQENCB  —  QUBSTIOH  TOB 

Jttbt. 

In  an  action  against  a  pbysldan  for  mal- 
practice In  Betting  a  broken  leg,  the  question  of 
negligence  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Pbyriciana 
and  Snrgecma,  Cent  Dig.  H  84r-48;  Dec.  Dig. 
S  18.*) 

Appeal  from  District  Court,  F(dk  County. 
Hugh  Brennan,  Judge. 

Suit  to  recover  damages  for  malpractice. 
There  was  a  verdict  and  Judgment  for  the 
plaintiff.  The  defendant  appeala.  Aflirmed. 

Wade,  Dutcher  ft  Davis,  of  Iowa  Cityr 
and  Parsons  ft  Mills,  of  Des  Moines,  for  ap> 
pellant  Bannister  ft  Cox  and  B.  B.  Albert 
sou,  all  of  Des  Moines,  for  appdlesL 

SHEBWIN,  J.  In  May,  IBia  the  plaln- 
tUTs  left  leg  was  broken  between  the  ankle 
and  knee  by  a  heavy  iron  pipe  that  rolled 
onto  his  foot  and  stmCk  his  Soon 
thereafter  the  appellant  was  called  and  took 
charge  of  the  case.  The  plaintiff  was  takm 
to  his  home  by  appdlan^  and  the  iMceasary 
preliminary  matters  attended  to  tiiat  day. 
The  next  morning  flie  appellant  pat  the  ICi; 
in  a  tractive  box,  where  It  remained  for 
about  two  weeks,  for  the  purpose  of  re- 
dudng  the  swelling  snfflclaitly  to  permit  a 
reduction  of  the  break.  WIku  the  leg  was 
taken  from  the  fracture  box,  the  aw^Ung 
was  entirely  gone,  and  the  appelant  tb» 


'For  other  caHs  bm  asms  topic  and  section  NUHBBB  ta  Dso.  Dig.  *  AoL  Dig.  Ksr-Mo.  Ssrlas  *  BMO't  ladessB 


Digitized  by 


Google 


Iowa) 


HABADON  T.  SLOAN 


667 


placed  It  in  a  plaster  cast,  where  It  remain- 
ed undlEturbed  for  about  three  weeks.  The 
appellant  then  removed  a  part  of  the  cast 
and  found  a  discoloration  of  the  skin,  which 
he  sQCceesfally  treated.  The  entire  cast  waa 
removed  about  four  weeks  later,  or  about 
seven  weeks  after  the  leg  was  broken.  There 
is  a  conflict  In  the  evidence  as  to  whether 
the  break  was  a  transverse  or  comminuted 
one.  The  appellant  testified  that  both  tibia 
and  fibula  had  a  comminuted  fracture,  and 
In  this  he  was  corroborated  by  Dr.  Huston, 
who  assisted  appellant  in  placing  the  leg  in 
the  cast.  On  the  other  hand,  an  X-ray  ex- 
amination of  the  break,  after  the  cast  had 
been  removed,  showed  tliat  the  bones  had 
been  broken  transversely,  and  such  was 
the  opinion  of  medical  men  who  testified 
for  tlie  plain  till.  There  was  also  evidence 
tending  to  show  that  the  appellant,  at  the 
time  of  the  Injury,  told  the  plaintiff  that  It 
was  a  square  break,  and  that  he  told  plain- 
tUTs  brother  the  next  morning,  after  placing 
the  leg  In  the  fracture  box,  that  it  was  a 
"clean,  straight  break."  When  the  plaln- 
tilTs  was  taken  from  the  cast,  it  was 
crooked.  It  was  some  two  inches  shorter 
than  It  waa  before  it  was  broken;  and  It  Is 
practically  undisputed  that  the  ends  of  the 
large  bone,  the  tibia,  were  neither  aligned 
nor  in  apposition,  but  were  overlapped  from 
one  to  two  inches.  Overlapping  as  they  do, 
the  bones  cannot  unite  to  form  a  good  union 
and  make  a  good  leg.  The  best  that  nature 
can  do  under  such  conditions  Is  to  form 
what  the  doctors  term  a  "fibrous  union," 
which  all  agree  is  not  as  good  as  a  union 
of  the  bones,  and  which  the  evidence  tends 
to  show  makes  the  leg  practically  useless. 

[1]  1.  No.  lof  the  court's  instructions  is  as 
follows:  "The  burden  of  proof  is  upon  the 
plaintiff;  and  in  order  that  he  may  recover 
in  this  case  he  most  prove,  by  a  preponder- 
ance of  the  evidence,  the  following:  First 
That  defendant  did  not,  with  medical  skill 
and  care,  properly  treat  plaintiff  for  his  all- 
ment.  Second,  ^niat  such  failure  to  so  treat 
plaintiff  with  reasonable  and  ordinary  skill, 
as  defined  in  these  instructions,  resulted  in 
the  injury  complained  of.  Third.  That  said 
alleged  injury  Is  due  to  the  lack  of  ordi- 
nary Bklll  and  care,  and  not  otherwise. 
Fourth.  That  the  plaintiff  was  not  guilty 
of  negligence  contributing  to  such  injury. 
And  a  failure  to  so  establish  any  of  these 
matters  requires  that  the  Jury  shall  find  a 
verdict  for  the  defendant"  Complaint  Is 
made  of  this,  becanse  It  did  not  require  the 
plaintiff  to  prove  that  be  was  damaged  in 
any  amount  but  left  that  for  the  Jury  to 
Infer.  The  complaint  is  without  merit  The 
instruction  did  not  authorize  a  recovery 
without  proof  of  damages,  and  in  a  subse- 
quent instruction  the  court  fully  covered  the 
question  of  damages. 

[2]  2.  Instruction  7,  given  the  court,  Is 
as  follows,  so  far  as  the  same  Is  material  to 
oar  present  dlscussioa:   "If  you  find  from 


the  evidence  that  the  defendant  did  not  use 
ordinary  skill  and  diligence  in  the  treatment 
of  the  plalntifTs  leg,  and  that  bis  failure  to 
use  such  sldll  and  diligence  resulted  in  the 
increased  injury  complained  of,  you  will,  in 
that  case,  find  for  the  plaintiff."  The  quot> 
ed  part  of  the  Instruction  is  assailed,  be- 
cause it  wholly  ignored  the  question  of  the 
plaintiff's  contributory  negligence,  and  was 
in  conflict  with  instructions  1  and  5,  which 
told  the  Jury  that  plaintiff  must  prove  that 
he  waa  not  guilty  of  contributory  negligence. 
It  was  error  to  give  the  instruction  under 
consideration.  Lauer  v.  Banning,  140  Iowa, 
319,  118  N.  W.  446;  Qutnn  v.  Railway  Co., 
107  Iowa,  711,  77  N.  W.  464;  Thayer  v. 
Smoky  Hollow  Coal  Co.,  121  Iowa,  121,  96 
N.  W.  718;  Christy  v.  Railway  Co.,  126 
Iowa,  432,  102  N.  W.  1&4. 

But  it  does  not  necessarily  follow  that 
the  error  was  prejudicial  to  the  appellant; 
and,  of  course.  If  It  was  not  there  should 
be  no  reversal  on  account  thereof.  We  have 
examined  the  record  in  this  case  with  great 
care  for  the  express  purpose  of  ascertain- 
ing whether  it  contains  any  evidence  tend- 
ing, In  the  least  to  show  that  the  plaintiff 
Is  chargeable  with  any  act  tbat  contributed 
to  the  Injury  complained  of,  and  we  have 
been  unable  to  find  any  evidence  upon 
which  a  jury  or  a  court  could  predicate  a 
finding  that  the  plaintiff  was  n^Iigent  He 
did  not  try  to  use  this  leg  until  urged  by  the 
appellant  to  do  so,  and  then  his  use  of  it 
seems  to  have  been  In  strict  accord  with  ap- 
I>ellant's  instructions.  The  appellant  him- 
self testified  that  the  use  that  plaintiff  first 
made  of  his  leg  after  the  cast  was  removed 
"did  not  make  it  materially  worse  at  all." 
It  is  apparent  therefore,  that  there  waa  no 
question  of  contributory  n^Ugence  to  go  to 
the  Jury,  and  that  the  appellant  suffered  no 
prejudice  on  account  of  this  instruction. 

3.  There  Is  no  merit  In  api>ellant's  con- 
tention that  the  court  did  not  confine  the 
Jury  to  a  consideration  of  the  negligence 
charged.  The  Instructions,  read  as  a  whole, 
clearly  state  the  plalntifTs  case  and  limit 
the  consideration  to  such  case. 

[3, 4]  4.  In  the  second  Instruction  the  court 
told  the  Jury  that  appellant's  skill  was  to  be 
measured  by  that  of  "good  physicians  and 
surgeons  of  ordinary  ability  and  skill  practic- 
ing In  similar  localities,"  and  then,  in  the 
same  Instmction,  he  said  tbat  If  appellant 
omitted  to  use  the  "ordinary  skill  and  dil- 
igence of  his  profession  *  *  *  In  this 
locality"  he  might  be  liable.  In  other  instruc- 
tions be  fixed  the  measure  of  skill  by  that 
of  physicians  of  "this  community"  and  in 
the  "same  neighborhood."  Complaint  is  made 
of  the  use  of  these  latter  expressions.  They 
are  inaccurate,  and  did  not  give  the  Jury  the 
correct  rule.  Whltesell  v.  Hill,  101  Iowa, 
629,  70  N.  W.  760,  37  I*  R.  A.  830;  Decatur 
V.  Simpson,  116  Iowa,  848,  88  N.  W.  830. 
But  the  appellant  could  not  possibly  have 
been  prejudiced  by  the  language  used.  In 
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the  first  place,  there  is  nothing  in  the  record 
tending  to  show  that  the  general  proresslonal 
skill  of  Des  Moines  Is  greater  than  that  of 
their  brethren  In  localities  similar  to  Des 
Moines;  and,  nnleas  such  an  inference  can 
be  drawn,  no  prejndloe  could  raaiilt.  In 
the  second  place,  tlie  setting  of  a  broken  leg, 
where  the  break  la  between  the  ankle  and 
knee,  is  a  simple  matter,  and  one  that  does 
not  reaulre  extraordinarr  skllL  Brery  little 
town  In  the  state  has  from  one  to  a  half 
dozen  physldaus,  who  are  fully  quallfled  to 
set  fractures  of  this  kind.  See  Whitesell  v. 
HiU,  supra;  Kline  t.  Nicholson,  151  Iowa, 
no,  130  N.  W.  722. 

5.  InstmcUon  7  is  fnrthw  criticised,  be> 
cause  it  permitted  the  Jury  to  speculate  as 
to  plalntHTs  future  pain  and  suffering,  and 
because  it  did  not  point  out  the  dements  of 
plalntlfTs  damages.  Both  crltlclams  are  with- 
out  merit 

[f]  6.  Appellant  insists  that  the  following 
part  of  an  Instruction  is  erroneous:  "In  this 
case  a  number  of  witnesses  have  been  called 
and  testified  as  medical  experts;  that  is,  they 
have  given  you  their  opinion,  based  upon 
hypothetical  questions  put  to  them.  Ton  will 
carefully  consider  this  testimony  and  give  it 
the  weight  you  think  It  Justly  entitled  to, 
taking  into  consideration  the  amount  of  skill 
and  learning  possessed  by  such  experts;  also 
their  candor  or  want  of  candor  upon  the  wit- 
ness stand,  or  the  interest  manifested  by 
them,  if  any,  in  the  result  of  the  suit  But 
while  It  Is  proper  for  you  to  consider  this 
class  of  evldoice  and  glre  it  sudi  weight  as 
you  may  think  it  Justly  entitled  to,  atUl  you 
are  not  bound  to  find  the  facts  to  be  as  they 
have  been  testified ;  but  you  should  consider 
their  evidence  and  all  other  evidence  in  the 
case,  and  then  give  It  such  weight  and  credit 
as  you  may  think  It  entitled  to  receive.  Tb» 
value  of  BDdli  testimony  depends  upon  the 
circumstances  of  eadi  case^  and  of  these  cbv 
cumatances  the  Jury  must  be  the  Judges. 
When  expert  witnesses  testify  to  matters  of 
fac^  ttom  penonal  knowledge,  then  their 
testimony  as  to  such  facts  within  their  per^ 
aoaal  knowledge  thoold  be  oonaidered  the 
same  as  of  any  other  witnesses  who  testify 
from  personal  knowledge." 

nils  Instruction  did  not  tell  the  Jnry  that 
the  value  of  opinion  evidence,  based  wholly 
on  hypothetical  questions,  depended  upon  the 
establishment  of  the  facts  assumed;  but,  as 
far  as  the  instruction  went,  we  think  it  cor- 
rect and  in  line  with  the  following  decisions: 
Spiers  V.  H^dershott,  142  Iowa,  446,  120  N. 
W.  10S8;  Ball  v.  Sldnner,  134  Iowa.  208,  111 
N.  W.  1022;  Morrow  v.  Association,  125 
Iowa,  633,  101  N.  W.  468;  Borland  v.  Wal- 
rath,  33  Iowa,  130;  Whltaker  v.  Parker,  42 
Iowa,  680.  If  the  appellant  desired  further 
instructions,  be  should  have  asked  for  them. 
The  case  was  fairly  covered  by  the  court, 


and  nothing  furthw  can  be  dalmed,  in  the 
absence  of  specified  requests. 

[I]  We  cannot  agree  with  the  aiHwllant's 
contoitlon  that  there  was  a  total  failure  to 
show  negligence  on  his  part,  and  that  there 
should  have  been  a  directed  verdict  In  his 
favor.  In  our  opinion,  the  vwdict  is  amply 
supported  by  the  facts  appearing  fn  the  rec- 
ord. We  find  no  error  for  which  there  sbould 
be  a  reversal,  and  the  Jud^nent  Is  Quxttitn 
affirmed. 

Affirmed. 

MANXON  V.  BBADT  et  aL 
(Supreme  Court  of  Iowa.  Nov.  20^  1812.) 

L  JUDGUBNT  (I  IT*)— SBEVICE  BY  PUBZJCA- 

noN— Attachments. 

Statutes  conferring  jorisdiction  to  render 
a  Judgment  agaloat  a  nonreaident  defendant  oo 
serrice  of  notice  by  pabUcation  only  must  iM 
stricUy  complied  with,  or  the  jadgment  and 
all  subaeguent  proceeolnga  baaed  thereon  are 
Toid. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  25-33;  Dec.  Dig.  |  17.*] 

2.  PBOCESS  (S  96*)— SSBVIOE  BT  PlTBLICATXOIl 

—Application  fob  Obubb — ^AmoAvrc. 
An  affidavit  that  personal  aervice  cannot 
be  made  on  Uie  defendant  vrithin  ttiis  state 
must  be  made  before  publication  of  the  notice. 

[Ed  Note.— For  other  cases,  see  Process, 
Cent  Dig.  S8  108-120;  Dec  Dig.  i  86.«] 

3.  Peocess  (I  96*)— Sbbtice  bt  Pubuoatioh 
— AmnAviT  or  Sebviob. 

Code,  I  ftS85,  provides  that  publication 
mnst  be  of  the  original  notice  required  for  the 
commencement  of  actions  once  each  week  for 
four  consecutive  weeks  before  or  after  the 
filing  of  the  petition  In  some  newspaper  printed 
In  the  county  where  the  petition  is  or  will  be 
filed,  and  section  3536  requires  the  affidavit 
to  be  made  'by  the  publiaber  or  his  foreman. 
An  affidavit  of  aervice  by  pabUcation,  in  which 
H.  J.  M.,  publisher  of  the  Globe,  a  weekly 
newspaper  published  in  the  city,  county,  ana 
state,  Bwore  that  the  advertiaement,  a  copy 
of  which  was  annexed,  was  published  in  said 
paper  four  consecutive  weeks,  the  first  inser- 
tion being  on  the  7th  day  of  August  and  the 
last  on  the  28th  day  of  August,  signed  by  H. 
J  M.,  publiaber,  and  subacnbed  ana  sworn  to 
before  a  notei?  public  by  O.  W.  M.,  ins  fataUj 
defective  In  uiat  It  showed  on  Its  face  that 
It  was  not  pubUahed  once  each  week  for  four 
conaccutlve  weeka,  in  that  it  was  made  August 
27tb,  at  which  time  but  three  publications  bad 
been  made,  and  in  that  it  purported  to  have 
been  sworn  to  by  G.  W.  M.,  who  was  not 
ahown  to  be  the  foreman  of  the  publisher  or 
in  any  way  connected  with  the  paper,  as  well 
as  In  other  respecta;  and  hence  conferred  no 
Jurisdiction  on  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  SS  108-120:  Dec  Dig.  |  9«.*3 

4.  Evidence    (|  168*)— Paboi.  BTiDBnG^~ 
JuDiciAi.  Becobds. 

Parol  teatimony  Is  iuadmlsalble  to  show 
matters  aa  to  the  aerrice  of  notice  by  pabU- 
cation that  should  appear  of  record. 

[Ed.  Note.— For  other  cases,  see  Bvfdeoeab 
CMt  Dig.  it  472,  iTS,  ■47415-flOtf,  500,  526; 
Dec  Dig.  S  15a*l 

6.  Appkal  and  Ebbob  ({  174*)— Nkcbsbttt 
or  Objection- Pabtibs. 

Where  defendant  in  an  action  to  set  aside 
an  execution  sale  of  land  raises  no  question 
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in  the  court  below  as  to  plaintiff  not  beins 
the  real  party  in  intereBt,  no  waeh  qmentiou 
can  be  considered  on  appeal. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  S8  1121-1132;  Dec.  Dig.  | 
174.*] 

6.  ExxounoN  (I  246*)— Saub— AciioH  to  Sn 

Aau»— KsTOPPSL. 

The  former  owner  of  land  lold  under  ex- 
ectitlon  by  merelr  attempting  a  redemptiont 
not  shown  to  prejudice  the  ezecntioa  creditor 
■nd  the  purchaser,  Is  not  estopped  by  conduct 
from  main  twining  a  suit  to  set  aside  the  sale. 

[Eld.  Note. — For  other  cases,  see  Execution, 
CenL  Dig.  H  681-686;  Dec  Dig.  |  246.*] 

Api>eal  from  DlBtrlct  Court,  Allamalcee 
County;  A.  N.  Hobson,  Judge. 

Salt  In  eQolty  to  set  aside  a  judgment  In 
rem  and  a  sale  thereunder.  Judgment  for 
tlw  defendants.  The  plaintlfC  am>ealfl.  Re- 
versed. 

See,  niap,  126  K.  W.  SOL 

D.  Ed.  Dwyar,  of  St  I*aiil  BflniL,  Stllw^  tb 
StUwell,  Of  Wankon,  and  Samson  ft  Noble,  of 
Des  MolneB,  for  appellant  WUllam  B.  Hart, 
of  Wantom,  for  appelleea. 

SHJCH-WUN,  J.  The  plaintiff  herein  was  a 
resident  of  Minnesota,  and  owed  the  defend- 
ants herein,  who  were  residents  of  Allamakee 
county,  Iowa.  The  defendant  Brady  brought 
a  suit  In  attachment  against  Manlon,  and 
bad  a  lery  made  on  land  in  Allamakee  coun- 
ty, in  which  Manion  owned  an  equity  and  to 
which  be  held  title.  Brady  obtained  a  Judg- 
ment and  the  land  was  sold  under  execution 
to  satisfy  the  same;  the  defendant  Hart 
finally  becoming  the  owner  thereof  under 
BherifTs  deed.  The  only  notice  of  suit  was 
by  publication.  The  appellant  contends  that 
the  statute  authorizing  such  service  was  not 
strictly  complied  with,  and  because  thereof 
that  the  conrt  was  without  Jurisdiction  to 
render  the  Judgment  under  which  his  land 
was  sold.  Two  speclflc  objections  are  made 
to  the  Jurisdiction  of  the  trial  court  in  con- 
nection with  the  question  of  notice.  The  first 
Is  that  no  affidavit  was  filed  that  personal 
serrlce  oonld  not  be  made  on  the  d^ndant 
within  this  state;  and  the  second,  that  proof 
of  the  pabllcation  of  the  notice  was  not  made 
as  required  by  the  statute.  Within  the  time 
required  by  law  there  was  filed  In  the  case  a 
paper,  which  remained  of  record,  of  which 
the  following  is  an  exat^  copy  in  both  sub- 
stance and  form: 

"I,  William  S.  Hart  belnc  first  dnly  sworn 
m  ofttb,  say  that  I  am  the  attorney  tor  the 
plalntUE  In  the  abore^itltled  action;  that 
the  defendant  la  a  ncmrealdflnt  of  the  state 
of  Iowa,  and  serrlee  at  the  original  notice  in 
the  aald  acOon  cannot  be  made  perstmaUy 
vpaa  ttie  defendant  In  the  atate  of  Iowa. 
[Slsned]  Wm.  8.  Hart 

"Snbacrlbed  and  sworn  to  before  me  by  the 
said  WUllam  B.  Hart  this  81st  day  of  July, 
IflOi,  ^  Clerk  Dist  Court 


"Plaintiff  respectfully  designates  the  New 
Albin  Olobe,  a  newspaper  published  in  Alla- 
makee county,  Iowa,  as  the  medium  which  he 
desires  to  have  designated  for  die  publication 
of  the  <»riglnal  notice  in  this  action,  [fflsn- 
ed]   Wm.  8.  Hart  Attorney  for  Plaintlft 

"Upon  reading  the  foregoing  affidavit  it  la 
hereby  ordered  that  publication  be  made  In 
the  paper  above  designated  by  plaintiff's  at- 
torney. [Signed]  J.  C.  Ludeklng,  Dep.  Clerk 
DIat  Court" 

The  appellant  urges  that  this  paper  was 
not  an  affidavit  for  the  reason  that  It  does 
not  appear  to  have  been  sworn  to,  and  that 
It  amounted  to  no  more  than  a  declaration 
made  in  the  form  of  a  certificate.  On  the 
other  hand,  the  appellees  contend  that  the 
paper  Itself  shows  that  it  was  sworn  to,  and, 
further,  that  it  was,  In  fact  swom  to,  and, 
having  been  duly  filed,  was  in  fact  and  in 
law  the  affidavit  that  the  law  requires,  no^ 
withstanding  irregularity  in  the  Jurat  On 
the  trial,  It  was  shown  that  Mr.  Hart  did  in 
fact  swear  to  the  body  of  the  paper,  and  that 
the  signature  of  the  officer  was  placed  below 
the  direction  for  publication  t;hrough  inad- 
vertence or  mistake. 

[1]  It  is  settled,  and  In  fact  conceded,  by 
the  appellees  that  the  statutes  conferring  Ju- 
risdiction to  render  a  Judgment  against  a 
nonreeid^t  defendant  on  service  of  notice  by 
publication  only  must  I>e  strictly  and  literal- 
ly complied  with,  or  the  Judgment  and  all 
subsequent  proceedings  based  thereon  are 
void.  Scballer  &  Son  v.  Marker.  136  Iowa, 
575,  114  N.  W.  43;  Empire  Real  Bstate  & 
Mtg.  Co.  V.  Beechley,  137  Iowa,  7,  114  N.  W. 
666.  126  Am.  St.  Rep.  24a 

[2]  It  is  also  the  rule  that  an  affidavit  tliat 
personal  service  cannot  be  made  on  the  de- 
fendant within  this  state  must  be  filed  before 
publication  of  the  notice.  Games  t.  Mitchell, 
82  Iowa,  601,  48  N.  W.  941.  Whether  the  pa- 
per under  present  consideration  was  an  affida- 
vit within  the  amtnnplatlon  of  the  statute,  or 
such  an  affidavit  as  it  requires,  Is,  at  least 
retry  doubtful,  and  we  shall  not  determine  the 
question  In  view  of  the  fact  that  we  are 
agreed  that  the  affidavit  of  service  was  fatally 
defective,  and  hence  conferred  no  Jurladlc* 
tlon  on  the  trial  court 

[S]  2.  The  notice  vraa  published  In  a  news- 
paper published  in  New  Albln,  AUama^ 
county,  Iowa,  called  the  New  Albln  Olobe^ 
and  the  following  affidavit  of  such  publica- 
tion was  made: 

"I.  H.  J.  Metcalf;  pnbllaher  of  the  Olobe^ 
a  wetikly  newspaper  published  In  the  city  of 
New  AlMn,  In  said  county  and  state,  do  aol- 
enuily  awear  that  the  advertiaement  (a  copy 
of  whldi  la  hereto  annexed)  was  published  in 
aald  papCT  4  consecative  weeks,  the  first  In- 
sertion b^ng  on  the  7tb  day  of  Aug.  A.  D. 
1901,  and  the  last  on  ttie  28tb  day  of  August 
A.  D.  1901.  H.  J.  Metcalf.  Publlaber. 

"Subscribed  and  sworn  to  by  Geo.  W.  Met- 
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calf,  before  me,  a  notary  public  ot  the  state 
of  Iowa,  in  and  for  Allamakee  county,  this 
27th  day  of  Angust,  1901.  Witness  my  hand 
and  notarial  seal.  [Signed]  It.  Ferris,  No- 
tary Public  [Seal.]" 

This  affldavit  wholly  failed  to  meet  the 
requirements  of  the  statute  (Oode,  |  3535). 
which  Is  as  follows :  "The  publication  must 
be  of  the  original  notice  required  for  the 
commencement  of  actions,  once  each  week 
for  four  consecutive  weeks,  before  or  after 
the  Sling  of  the  petition,  In  some  newspa];>er 
printed  In  the  county  where  the  petition  Is 
or  will  be  filed,  which  pap^  shall  be  deter- 
mined by  the  plaintltf  or  his  attorney." 

In  the  first  place,  the  affidavit  on  its  face 
shows  that  It  was  not  published  once  each 
week  for  four  consecutiTe  weeks.  The  first 
publication  was  made  on  the  7th  day  of 
August,  and  to  comply  with  the  statute  It 
was  necessary  to  publish  It  again  on  the 
14th,  2l8t,  and  28tb  of  August  The  affldaTlt 
was  made  on  the  27th  day  of  August,  at 
which  time  but  three  publications  had  been 
made,  and  the  statement  therein  that  the 
notice  was  published  on  the  28th  day  of  An- 
gust was  manifestly  false;  Proof  of  pabUca- 
tlon  of  notice  ea<di  week  for  four  consecutiTe 
weeks  in  a  newspaper  printed  In  the  county 
where  the  petition  is  or  will  be  filed  must 
be  made  by  the  publisher  or  his  foreman  and 
filed  before  default  Tunis  r.  Wlthrow,  10 
Iowa,  807,  77  Am.  Dec.  117;  Cooke  T.  Tall- 
man,  40  Iowa.  133;  litU^ohn  t.  Bulles, 
1S6  Iowa,  151.  118  N.  W.  T56 ;  Mortgage  Oo. 
V.  Beeehley,  supra.  The  affidavit  also  pur- 
ports to  have  been  sworn  to  by  Geo.  W. 
Metcalt  who  was  not  shown  to  be  the  fore- 
man of  the  publlsber,  or  in  any  way  ocmnectp 
ed  with  tile  paper.  The  statute  <Obde^  1 8988) 
says  that  the  affldaTlt  shall  be  made  hy  the 
publisher  or  his  foreman,  and  this  affldaTlt 
Itself  allows  that  it  wu  not  made  by  the 
publisher,  because  It  Is  stated  therein  that 
H.  J.  MetcaU  was  the  publlslier. 

t4]  The  record  must  show  that  the  statu- 
tory requirements  as  to  notice  have  been 
complied  with,  and  parol  testimony  to  show 
matters  that  should  appear  of  record  is  in- 
admissible. Schaller  Se  Son  ▼.  Marker^  su- 
pra; Bradley  t.  Jamison,  46  Iowa,  68;  Bard- 
sley  T.  Bines,  83  Iowa,  ISO;  Mortgage  Oo. 
r.  Beechley,  supra;  Maynes  t.  Brockway, 
5S  Iowa,  460,  8  N.  W.  817.  The  affidavit  of 
publication  Is  fatally  defectJTe  in  two  or 
more  respects,  and.  under  the  rule  that  the 
statute  must  be  literally  compiled  with  to 
confer  Jurisdiction  by  publication  of  the  no- 
tice, it  is  clear  that  the  conrt  has  no  Juris- 
diction to  render  the  Judgment  In  question. 

[B]  The  appellee  contends  that  the  plaintiff 
is  not  the  real  party  In  interest,  and  hence 
cannot  mainta.in  this  suit  No  such  question 
was  raised  In  the  court  below,  and,  of  course. 
It  cannot  be  considered  here. 

[I]  Appellee  also  says  that  appellant  is  es- 
topped from  malntslnipg  suit  by  his  conduct 


after  appdlees  had  obtained  th^  Judgment 
and  a  sale  had  been  made  thereunder.  Plain- 
tiff did  nothing  more  than  to  attempt  a  re- 
demption, and  it  is  not  shown  that  the  de- 
fendants herein  were  in  any  way  prejudiced 
by  his  action.  Appellees'  motion  to  strike 
appdlant's  amendment  to  abstract  is  overrul- 
ed. For  the  reasons  Indicated,  the  Judgment 
Is  reversed. 
Reversed. 


STATBt  T.  KINO. 
(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

Appeal  from  District  Court  Shelby  Oounty. 

The  defendant  was  indicted  and  conricted  for 
the  crime  of  batKlarionsly  attempting  to  break 
and  enter  a  bank  buildins,  and  from  the  sen- 
tence be  appeals.  Aflirnied. 

Shelby  Gullison,  of  Harlao,  for  appellant 
George  Coason.  Atty.  Gen.,  and  John  filetcher, 
Asst  Atty.  Gen.,  for  the  State. 

PER  ODRIAM.  The  case  la  prosecuted  oQ 
short  tracscript  showing  only  indictment,  the 
verdict  and  the  smtence.  No  error  appears  ia 
the  Eecoid,  and  the  'judgment  is  affirmed. 


BOTD  V.  UNCOLN  &  N.  W.  a  00.  et  aL 

(No.  16.46&) 

(Supreme  Conrt  of  Nebraska.  Nov.  13,  1912.) 

On  motion  for  rehearing.  Overruled. 

For  former  opinion,  see  89  N^  810,  132 
N.  W.  fi2». 

H.  F.  Rose  and  Byzon  dark,  both  of  Oma- 
ha, for  appellant  A.  O.  Wblfenbarger  and 
Geo.  W.  Berge,  both  of  Lincoln,  for  epptilee. 

SEDGWICK,  J.  A  Btatonent  <tf  the  Issues 
In  the  case  may  be  found  in  our  former  opin- 
ion. 89  Neb.  840,  182  N.  W.  529.  In  the 
argument  upon  the  motion  for  rehearing  the 
question  discussed  was  whether  the  grades 
of  the  defendant  company  caused  the  over- 
flow on  the  plaintlCfs  land,  and  in  determin- 
ing this  question  it  was  thought  that  the 
principal.  If  not  substantially  the  only  ques- 
tioo  Involved  was  whether  the  water,  at  the 
time  the  damage  was  caused,  was  snbetan- 
Ually  higher  on  the  south  side  than  on  the 
north  side  of  the  grade,  so  much  so  aa  to 
justify  the  conclusion  that  this  grade  must 
have  caused  the  overflow  on  the  plaintlfTs 
land.  The  parties  have  submitted  memoran- 
da briefs  upon  this  point  They  have  quot- 
ed the  evidence  from  the  record  bearing  up- 
on It  ^th  references  to  the  record,  and  to 
the  exhibits  showing  the  devations  at  the 
grade,  and  at  the  plalntlfFs  land  and  other 
points.  While  the  evidence  la  quite  volumi- 
nous. It  must  be  conceded  that  upon  the  points 
so  presCTted  It  is  ausatisfttctory,  and  in  some 
respects  conflicting.  It  Is  Impracticable  to 
present  an  analysis  of  this  testimony,  and. 
while  we  might  not  have  reached  the  oondn- 
sion  of  the  Jury,  we  cannot  aee  that  there  is 
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not  suffldent  ralntantlal  erldenoe  In  this 
record  to  support  tbelr  verdict 
The  motion  tor  rehearing  Is  thortf ore  orer- 

mled. 

BARNES,  X,  disseots. 


r.ABS  V.  lABS  ft  al.    (No.  16,795.) 
(Supreme  Court  of  Nebraska.    Nov.  13,  1912.) 

(Syllabua  by  the  Court.) 

Wills  (|  58*)— Aobkihxnt  to  Mak^-Sfboiv- 

ic  Pebfobuancb— Evidence. 

Where  it  is  soaght  to  establish  an  oral 
aereement  to  make  a  testamentary  diapoaltion 
of  property  and  to  set  aside  the  provisions  of  a 
will  io  so  far  as  they  coo6ict  with  said  alleged 
agreement,  the  proof  to  estaUtiah  the  existence 
of  sHch  oral  agreement  must  be  dear,  convine- 
iog,  and  satisfactory.  In  order  to  overcome  the 
presamptioa  that  the  testator  acted  In  good 
faith  in  the  execution  of  tlie  will. 

[Ed.  Note.— For  other  caaea,  see  Wills,  Cent 
Dv.  n  IM,  16B;  Dec.  Dig.  {  58.*] 

Appeal  from  District  Court  Douglas  Coun- 
tj;  Snttm,  JTndge. 

Actlfm  bj  Wllbelm  Labs  against  Charles 
labs  and  others.  Jadgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Charles  Haffke  and  T.  E.  Brady,  both  of 
Omaha,  for  appellant  Mahon^  ft  Kennedy, 
of  Omaha,  for  appellees. 

liBTTON,  J.  This  Is  an  action  for  the 
specific  performance  of  an  alleged  parol 
agreement  between  the  plalntUf  and  his  fa- 
ther, Ferdinand  Labs,  now  deceased,  that 
the  father  would  malce  a  testamentary  dis- 
position of  80  acres  of  land  In  his  favor, 
and  praying  that  a  wlU  executed  by  the  fa- 
ther, wherein  the  defoidants  are  bequeathed 
certain  sums  of  money,  which  by  the  will 
are  made  a  charge  upon  the  laod  In  con- 
troversy, be  set  aside,  that  a  deed  executed 
by  the  father  in  his  lifetime,  conveying  the 
same  premises  to  Ferdinand  F.  Labs,  be 
also  set  aside,  and  the  plaintlfTs  title  to 
the  real  estate  be  quieted.  The  district 
court  found  for  the  defendants  and  dis- 
missed the  suit  Flalnticr  bases  bis  right  to 
recoTor  upon  the  proposition  that  the  facts 
in  the  case  bring  it  within  the  rule  of  Kof- 
ka  T.  Roslcky,  41  Neb.  328,  59  N.  W.  788,  25 
L.  R.  A.  207,  43  Am.  St  Rep.  685;  Harri- 
son T.  Harrison,  80  Neb.  lOS,  113  N.  W. 
1042;  Peterson  v.  Baaer,  83  Neb.  405,  119 
N.  W.  764 ;  Hespln  v.  Wendeln,  85  Neb.  172, 
122  N.  W.  S52;  O'Connor  v.  Waters,  88  Neb. 
224.  129  N.  W.  261.  Defendants  assert  that 
the  evidence  Is  wholly  iusnfflclent  to  estab- 
lish the  alleged  contract  A  number  of 
questions  of  law  as  to  the  admission  and  re- 
jection of  evidence  are  argued  In  the  briefs : 
bnt,  owing  to  the  view  that  we  take  with  re- 
spect to  the  evidence,  we  are  satisfied  tbat, 
even  If  the  district  court  had  ruled  other- 
wise as  to  the  admissibility  of  this  testi- 


mony, we  would  haTe  beoi  oompctlledt  on 
a  view  of  the  whole  case,  to  reach  tbe  same 
result  For  this  reason,  these  qnestlons  will 
not  be  considered. 

Ferdinand  Labs  came  to  this  country  from 
Germany  more  than  80  years  ago.  When  he 
first  came,  he  became  a  tenant  farmer  In 
Douglas  county,  but  finally  purchased  160 
acres  of  land,  which  at  the  time  of  his  death 
was  Incumbered  to  the  extent  of  $2,700.  The 
land  was  then  worth  from  ^  to  $70  per 
acre.  He  made  the  will,  which  la  attacked. 
In  March,  1907,  and  died  In  July,  1909.  He 
was  the  father  of  eight  children,  one  of 
whom  is  the  plaintiff.  The  others  are  the 
defendants  In  this  case.  The  will,  after  pro- 
viding for  the  payment  of  his  debts,  left 
$400  for  a  suitable  monument  and  for  the 
care  of  his  grave.  To  the  plaintiff,  his  son 
William,  he  left  $1,000;  to  each  of  his 
sons  Charles  and  August  he  left  $600;  to 
each  of  his  three  daughters  he  left  $400;  to 
his  son  Albert  he  devised  the  east  one-half 
of  the  home  farm  of  160  acres,  subject  to  half 
of  the  mortgage  Indebtedness,  and  charged 
with  the  payment  of  one-half  of  the  debts, 
charges,  and  legacies;  and  to  his  son  Ferdi- 
nand F.  Labs  he  devised  the  west  80  acres, 
subject  to  Incumbrance  and  charged  to  the 
same  extent  In  the  Interim  between  the 
making  of  the  will  and  his  death,  Ferdinand 
Labs  conveyed  by  deed  to  his  sons  Albert 
and  Ferdfhand  F.  the  same  premises  which 
the  will  provided  should  be  devised  to  them, 
subject  to  the  same  charges,  and  also  sub- 
ject to  a  Ufe  estate  in  the  grantor.  At  the 
same  time  each  son  leased  his  portion  of  the 
land  from  the  father,  agreeing  to  pay  $200  a 
year  and  taxes  upon  the  property  as  rent 
for  each  SO-acre  tract 

Coming,  now,  to  the  evidence  upon  which 
plaintiff  relies:  His  testimony  Is  to  the  ef- 
fect that,  when  he  was  about  22  or  23  years  ' 
of  age,  he  and  his  parents  went  for  a  visit 
to  the  home  of  a  man  named  Lucht  who 
lived  near  Millard;  that  be  then  heard  a 
conversation  between  his  father  and  Lucht, 
In  the  course  of  which  Lucht  asked  his  fa- 
ther what  he  would  give  William  If  he 
stayed  at  home,  and  that  the  father  told 
Lucht  he  was  going  to  give  him  an  80-acre 
tract  if  he  worked  for  him  until  he  got  mar- 
ried. Plaintiff  also  testified,  further,  that 
be  contlnned  to  live  upon  the  farm  and  work 
for  his  father  until  he  was  33  years  old ; 
that  his  mother  died  about  6  years  ago,  and 
tbat  about  that  time  be  beard  a  conversation 
between  Mr.  Qehrke,  tbe  Lutheran  minis- 
ter, and  his  father;  that  Gehrke  said,  "  'Tou 
better  let  him  have  the  80  now  to  build 
a  house  on,'  and  he  says,  'No,  you  can 
build  that  after  I  am  dead.' "  He  further 
testifies:  "I  asked  father  for  wages,  and 
he  said,  'No,*  he  would  not  give  me  wages, 
but  he  would  give  me  an  80  after  be  is  dead; 
and  tbat  Is  tbe  reason  Mr.  Gehrke  came  in 
there  and  wanted  to  settle  between  us  two." 
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On  croBS-em  mlna  tlon  he  eaja  that  he  claim- 
ed hla  fatner  owed  him  wages  from  the  time 
he  was  21  years  old  up  to  that  time;  that  he 
took  no  part  In  the  conTersatlon  with  Oelirke, 
and  that  he  does  not  know  how  O^rke  came 
to  know  of  the  dilate;  that  he  did  not  ask 
Gehrke  to  come  and  settle  It  Other  wit- 
nesses testify  to  BtatunentB  by  the  father 
that  he  Intended  to  give  plaintiff  80  acres 
of  land  when  William  was  married,  or  that 
'VmUam  Bhoold  have  80  acres  when  he  died; 
but  their  testimony  Is  Indefinite,  and  does 
not  appear  to  relate  to  any  definite  contract 
made  between  ttu  father  and  son.  On  the 
other  hand,  Gehrke  denies  that  snch  a  con- 
versation as  William  relates  ever  took  place 
with  the  fiither.  On  cross-ezsmlnatlon  he 
■tates  that,  about  the  time  spoken  of  by 
WilUanif  hb  had  a  conTersatlon  with  the 
mother,. who  said  that  they  planned  to  glTe 
William  an  80;  bat  there  was  nothing  said 
about  any  agreement  faavlng  been  made  to 
that  ^ect  Mr.  Lncht  was  also  unable  to 
remember  any  such  convasatlon  as  was  tes- 
tified to  by  plaintiff,  and  said .  posttlvely 
none  such  took  place. 

•Some  other  facta  relating  to  the  usage  of 
the  family  and  the  manner  In  which  each 
chUd  was  started  In  life  by  the  parents 
cast  some  light  upon  the  problem.  Gharlen 
Labs  was  married  at  the  age  of  27.  Be- 
fore that  time  his  father  received  the  bene- 
fit of  hlB  work.  Upon  his  marrlale  his  fa- 
ther gave  him  $500,  and  by  the  will  he  Is  to 
receive  $500  more,  half  of  which  Is  charg- 
ed upon  the  80  acres  In  controversy.  Au- 
gust was  married  at  the  age  of  22.  Until 
that  time  his  father  received  his  wages. 
Under  the  will  he  was  to  receive  $500,  one- 
half  of  which  is  charged  upon  this  SO.  Each 
of  the  daughters  went  out  at  service,  brought 
her  wages  home  for  the  use  of  the  family, 
and  each  at  marriage  received  a  few  house- 
hold goods.  Under  the  will  each  will  re- 
ceive $400.  Albert  was  39  years  old  when 
the  trial  was  had.  He  was  married,  but 
worked  upon  the  home  place  until  his  fa- 
ther died.  He  received  some  personal  prop- 
erty upon  his  marriage,  and,  as  before  stat- 
ed, has  received  the  E.  %  of  the  quarter 
section,  subject  to  the  debts  and  charges. 
His  Inheritance  will  be  the  same  as  speci- 
fied In  the'  will,  even  If  the  plaintiff  should 
recover;  while  Ferdinand,  who  turned  over 
to  the  family  the  fruit  of  his  labor  until 
he  was  25  years  of  age,  at  which  time  he 
was  married  and  received  some  personal 
property,  will,  if  the  plaintiff  Is  successful, 
lose  his  land,  and  will  also  lose  $350,  which 
he  has  already  paid  In  cash  In  part  satis- 
faction of '  the  Incumbrance  existing  upon 
the  land  at  his  father's  death.  If  plaintiff 
prevails,  one-half  of  all  the  legacies  charged 
upon  the  land  of  Ferdinand  must  fail,  and 
Ferdinand  himself  will  lose  the  land.  A 
reading  of  the  whole  record  convinces  us 


that  Ferdinand  Labs,  who  was  apparently 
a  hard-working,  God-fearing,  and  Just  man, 
endeavored  to  discharge  his  duties  to  Ills 
family  impartially  and  with  Justice.  Bis 
conduct  In  this  respect,  subsequent  to  ttie 
time  of  the  alleged  making  of  a  contract 
with  plaintiff,  seems  Inconsistent  with  jdaiii- 
tUTs  theory. 

Conslderkig  all  the  testimony  In  the  record 
with  retetion  to  the  history  of  the  family, 
the  conduct  of  each  of  the  children  with  ref- 
erence to  the  father  and  mother,  the  time 
each  worked  upon  the  farm,  the  provl^ 
made  for  each  of  them  by  Oe  father  when 
he  or  she  married  and  set  up  hou^ke^lng 
for  himself  or  herself,  and  the  provisions 
made  in  the  will  for  the  distribution  of  ti» 
property,  in  connection  with  the  evUlenoe  tai 
behalf  of  plaintiff,  we  are  oonrinced  tliat 
the  plaintiff  haa  not  sustained  tbe  burden 
of  proof  by  clear,  convincing,  and  satisfac- 
tory evidence,  such  as  is  required  In  cases 
of  this  nature. 

The  jn^ment  of  the  district  court  la  af- 
firmed. 


MOOBB  V.  BRITIZUS  et  al.   (No.  16,815.) 
(Supreme  Court  of  Nebraska.   Kov.  IS,  1912.) 

(Byllabu*      the  Court.) 
Dkbdb  (I  211*)  — UnoTTE  iNix-uracB— Bn- 

DBNCI. 

In  a  suit  in  equity  to  cancel  a  deed  as  bar- 
ing been  procured  by  undue  Influence  and  by 
promise  of  services  never  performed,  decree  in 
tavor  of  defendant  affirmed  as  being  a  proper 
determination  of  the  issues  under  the  evideace. 

[Ed.  Note.— For  other  caees.  see  Deeds.  Coat. 
Dig.  SI  637-647,  640;  Dec  Dig.  1  211.*] 

Appeal  from  District  Gonr^  Botme  Coun- 
ty; Paul,  Judge. 

Action  by  John  S.  Moore  against  Letts 
F.  Brltizus  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

H.  O.  Yail.  of  Albion,  for  appellant  W. 
L.  Rose  and  W.  F.  Crltcbfield,  both  of  Ful- 
lerton,  for  appellees. 

ROSE,  J.  The  relief  sought  by  plalntifl 
is  the  cancellation  of  a  deed  to  a  quarter 
section  of  land  In  Boone  county.  It  was  ex- 
ecuted October  17,  1900,  and  promptly  de 
llvered.  Plaintiff  was  grantor,  and  bis 
daughter,  I<etta  F.  Moore,  now  Letta  F. 
Brltizus,  was  grantee.  At  the  time  he  wa? 
a  widower,  71  years  old.  He  had  a  num- 
ber of  children,  but  all  were  married  or  al>- 
sent,  except  grantee,  who  remained  single 
until  she  was  30.  In  1903  she  married  and 
moved  to  South  Dakota.  Three  years  later 
she  went  to  California,  where  she  still  re- 
sides. In  the  deed  grantee  reserved  the 
right  to  use  and  occupy  the  premises  during 
the  remainder  of  his  life,  and  exercised  that 
right  nine  years  before  bringing  suit  Plain- 
tiff alleged,  and  attempted  to  prove,  that 
he  was  Infirm  in  body  and  mind,  that  his 
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daughter  nnduly  Influenced  him  to  execute 
the  deed,  by  promising  to  remain  at  home 
with  him  and  to  care  for  him  during  the 
remainder  of  his  life,  and  that  she  failed  to 
keep  her  {tromlses.  Grantee  denied  undue 
Influence  or  fraud,  pleaded  that  the  deed 
was  executed  for  a  valuable  consideration 
paid  In  other  lands  and  In  a  valid  note, 
and  that  the  condition  alleged  In  the  peti- 
tion was  no  part  of  the  transaction,  thoQgh 
she  never  refused  to  provide  a  home  for  her 
father.  The  trial  resulted  In  a  dismissal  of 
the  suit,  and  plaintiff  has  appealed. 

The  question  presented  hj  the  record  Is: 
What  does  equity  require  under  the  evi- 
dence? After  a  careful  consideration  of  the 
proofs  of  both  parties,  the  conclusion  Is 
unanimous  that  there  must  be  a  finding  In 
favor  of  grantee  on  all  the  controverted  Is- 
sues. It  follows  that  the  decree  below  la 
without  error. 

Affirmed. 


LAZUBB  T.  MAVERICK  LOAN  ft  TRUST 

00.    (No.  16.794.) 
(Sapreme  Court  ot  Nebraaka.   Nov.  18,  1012.) 

(ByXtdbut  by  the  Court.) 

Taxatiok  (i  709*)— Redeuption  fboic  Tax 
SAI.E — Patment  or  Taxes — NECEssiry. 
Before  bringing  an  action  to  redeem  from 
tax  sale  and  treasnrer'a  deed,  all  taxes  lob- 
sequent  to  the  sale,  due  and  payable,  moat  be 
paid.  If  Bubflequott  taxes  have  been  paid  by 
the  purchaser  at  tax  sale,  the  amount  so  paid, 
with  interest,  sbonld  be  Included  in  the  decree 
allowing  the  redemption.  The  landowner  la  not 
required  to  rtimburae  the  purchaser  at  tax  sale 
before  bringing,  his  action  to  redeem. 

[Ed.  Note. — ^For  other  cases,  see  Taxation. 
Cent.  Dig.  H  1430-143S;  Dec  Dig.  |  709.*] 

Appeal  from  District  Goort,  Box  Butte 
Ooonty;  Westover,  Judge. 

Action  by  Adolph  Lazure  against  the  Ma- 
verick Loan  A  Trust  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

John  Lothrop,  of  Blair,  and  B.  F.  Oilman, 
of  Alliance,  for  appellant  CL  Patterson,  of 
RoshviUe,  for  ai^lee. 

SE1D6WICK,  J.  The  defendant  claims  an 
Interest  In  the  land  in  question  by  virtue 
of  an  administrative  sale  for  the  taxes  as- 
sessed thereon  in  the  year  1904  and  a  treas- 
nrer's  deed  pursuant  thereto.  The  plaintUT 
brought  this  action  to  redeem  the  land  from 
the  taxes,  claiming  that  the  treasurer's  deed 
was  void.  The  trial  court  found  for  the 
dtfendant,  and  the  plalntlfT  has  appealed. 

It  is  conceded  that  the  tax  deed  was  void 
for  several  reasons,  and  it  Is  contended  by 
the  defendant  that  he  baa  paid  all  the  sub- 
sequent taxes  upon  the  land,  and  that  the 
plalntlCF  cannot  maintain  this  action  to  re- 
deem without  first  reimbursing  him  for  the 
taxes  so  paid.  This  does  not  constitute  a 
defense  to  the  action.    Section  11,111,  Ann. 


St,  provides  that  the  owner  of  land  sold 
for  taxes  may  redeem  by  paying  th^  amount 
of  taxes  for  which  the  land  was  sold,  with 
Interest  "together  with  all  other  taxes  snb- 
seqaently  paid."  The  taxes,  according  to 
the  admissions  of  the  parties  upon  the  rec- 
ord, have  all  been  paid,  and  to  require  the 
plaintiff  to  reimburse  the  defendant  for  sub- 
sequent taxes  paid  would,  in  the  language 
of  the  Supreme  Court  of  Iowa,  "not  be  a 
payment  of  the  taxes.  It  would  be  a  re- 
Imbursemoit  for  taxes  previously  paid." 
Taylor  v.  Ormsby  Bros.,  66  Iowa,  100,  23  N. 
W.  288.  Our  statute  requiring  the  payment 
of  taxes  before  bringing  an  action  to  redeem 
was  borrowed  from  Iowa.  The  construction 
that  court  put  upon  it  is  a  reasonable  one^ 
and  we  are  content  to  -follow  It 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  dlree* 
tlons  to  allow  the  jdaintlff  to  redeem  as  hero- 
in Indicated. 

Reversed  and  remanded. 


CENTRAL  NAT.  BANK  r.  BRIOBON  et  aL 
(No.  16,798.) 

(Supreme  Court  of  Nebraska.   Nor.  IS,  1912.) 

(8vU9hut  hy  the  Court.) 

1.  Appeal  ahd  Ebboh  (J '927*)  — Review  — 
Questions  or  FAXn?  —  Dibection  or  Veb- 

DIOT. 

In  reviewing  a  direction  to  the  jury  to  re- 
turn a  verdict  in  favor  of  plaintiff,  the  appel- 
late conrt  win  assume  the  existence  of  every 
material  fact  which  the  evidence  on  behalf  of 
defendant  establishes  or  tends  to  prove,  and 
give  him  the  benefit  of  proper  Inferences  from 
such  facts. 

[Ed.  Note.— For  other  cases,  see  Appral  and 
Error.  Cent  Dig.  Ii  2912,  ^17,  3748,  4024; 
Dee.  Dig.  f  927.^1 

2.  BiLLB  AND  Notes  d  497^Aonows— Bub- 
den  or  Peoop. 

Where  fraud  In  the  inception  of  a  note  U 
pleaded  as  a  defense  and  supported  by  proof, 
m  an  action  by  an  indorsee  against  the  maker, 
the  burden  la  on  plaintiff  to  boow  he  is  a  bona 
fide  holder. 

[Ed.  Note. — For  other  cases,  see  BUls  and 
Notes,  Cent  Dig.  H  167&-1687;  Dec.  Dig.  | 
497.*] 

3.  Bills  and  Noies  (|  587*)  —  ACTIONS  — 

Question  vob  Jury. 

In  a  suit  on  a  promissory  note,  a  peremp- 
tory instructioD  in  favor  of  plaintiff  on  the 
ground  that  the  note  was  purchased  from  an 
innocent  holder  la  ernmeous,  where  reasonable 
men  may  properly  infer,  from  all  the  facts  and 
circumatances  of  which  there  Is  proof,  that  the 
holder,  in  making  the  purchase,  acted  on  behalf 
of  plaintiff  who  had  actual  'knowledge  of  valid 
defenses. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  1S62-1804;  Dec.  Dig.  1 
537.«] 

Hamer.  J.,  dissenting. 

Appeal  from  District  Court  Buffalo  Coun- 
ty; Bostettler,  Judge. 

Action  by  the  Central  National  Bank 
against  John  Brlcson  and  others.    From  a 
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Judgment  for  plaintiff,  defendant  BMcMm  ap- 
peals. Reversed  and  remanded. 

Joseph  G.  ^ylor  and  Jolin  A.  MiUer,  both 
of  Kearny,  for  a^ellant  M.  P.  llcD(Hiald, 
of  Kearny,  for  appellee. 

ROSE,  X  Thfs  Is  a  suit  on  a  promissory 
note  for  $500  dated  February  12,  1909,  and 
due  October  1,  1909,  On  the  face  of  the 
Instrument,  John  H.  Bearss  is  payee  and 
John  Ericson  maker.  The  Central  National 
Bank  of  Kearney  Is  plaintiff,  and  John  Eric- 
son,  John  II.  Bearss,  and  Frank  E.  Wilcox 
are  defendants.  Bona  flde  transfers  for  val- 
ue before  maturity  without  notice  of  de- 
fenses, from  Bearss  to  Wilcox,  from  Wilcox 
to  the  State  Bank  df  Rlverdale,  and  from 
the  latter  to  plaintiff,  are  alleged  In  the  peti- 
tion. For  the  purposes  of  review,  the  de- 
fenses pleaded  by  Ericson  may  be  summa- 
rized as  follows:  There  was  no  consideration 
for  the  note.  With  others  aggregating  52,- 
000,  It  was  given  to  Bearss  for  one-sixth  in- 
terest in  a  patent  right  for  a  flve-horse 
doubletree.  With  the  aid  of  Wilcox,  Bearss 
falsely  represented  the  article  to  be  a  new 
and  workable  invention  of  the  value  of  f  100,- 
000.  It  would  not  work  and  was  of  no  val- 
ue. Bearss,  with  the  aid  of  Wilcox,  fraud- 
ulently Induced  Ericson  to  sign  the  note  by 
falsely  representing  to  him  that  it  contained 
the  words,  "Given  for  a  patent  right  on  a 
flve-horse  doubletree  and  void  if  doubletree 
falls  to  work,"  and  "note  to  bear  7  per  cent, 
interest  when  business  pays  10  per  cent." 
Ericson  is  an  old  man  and  cannot  read  with- 
out his  glasses.  He  did  not  have  them  with 
him  when  be  signed  the  note,  and  did  not 
know  what  he  was  signing,  but  relied  upon 
the  false  representations  of  Bearss  and  Wil- 
cox as  to  the  contents  of  the  note.  Before 
he  signed  it,  they  entered  Into  an  agreement 
with  him  that  the  notes  would  not  be  sold, 
but  would  be  returned  to  him  if  the  patent 
right  did  not  prove  to  be  beneficial.  That 
agreement  was  violated.  Plaintiff  procured 
possession  of  the  note  with  full  knowledge 
of  the  facts  constituting  the  defenses  plead- 
ed. The  State  Bank  of  Riverdale  was  not 
a  purchaser  in  good  faith,  but  had  due  no- 
tice of  the  Infirmities  in  the  note  before  It 
purchased  and  transferred  It  After  the  par- 
ties had  adduced  their  proofs  on  both  sides 
of  the  issues  raised  by  the  pleadings,  the 
following  charge  was  given:  "The  court  In- 
structs the  Jury  to  find  for  plaintiff  on  the 
ground  that  the  Riverdale  Bank  became  an 
Innocent  purchaser  of  the  note  and  plaintiff, 
through  it,  became  an  Innocent  holder." 
From  a  Judgment  In  favor  of  plaintiff,  Eric- 
sou  has  appealed. 

[1]  The  correctness  of  the  peremptory  In- 
struction in  favor  of  plaintiff  Is  the  control- 
ling question.  Since  the  trial  court  direct- 
ed a  verdict  In  favor  of  plaintiff,  it  Is  neces- 
sary. In  reviewing  that  ruling,  to  assume 
the  existence  of  every  material  fact  which 


the  evid^ce  on  behalf  of  Ericson  establishes 
or  tends  to  prove,  and  to  give  him  the  bene- 
fit of  proper  inferences  from  such  facts. 
Nothdurft  v.  aty  of  Lincoln,  66  Neb.  434. 
92  N.  W.  628,  96  N.  W.  163;  Paxton  T.  State, 
69  Neb.  460,  81  N.  W.  383,  80  Am.  St  Rep. 
689 ;  Harris  v.  Lincoln  Traction  Co.,  78 
Neb.  681,  111  N.  W.  580;  Tate  &  Ehrhardt  v. 
Loney,  85  Neb.  559,  123  N.  W.  1050. 

[2]  The  answer  alleges,  and  the  evidence 
tends  to  show,  fraud  In  the  Inception  of  the 
note.  It  was  Incumbent  on  plaintiff,  there- 
fore, In  making  Its  case  to  comply  with  the 
following  rule  of  law:  Where  fraud  in  the 
inception  of  a  note  Is  pleaded  as  a  defense 
and  supported  by  proof  In  an  action  by  an 
Indorsee  against  the  maker,  the  burden  Is 
on  plaintiff  to  show  he  Is  a  bona  fide  holder. 
Wyman  v.  Searle,  88  Neb.  26,  128  N.  W.  801; 
Norwood  V.  Bank  of  Commerce,  77  Neb.  205, 
109  N.  W.  152;  Lahrman  v.  Bauman,  76  Neb. 
848,  107  N.  W.  1008;  Thompson  v.  West,  59 
Neb.  677,  82  N.  W.  13,  49  L.  R.  A.  337 ;  Na- 
tional Bank  of  Battle  Creek  v.  Miller,  51 
Neb.  156,  70  N.  W.  933;  Kelman  v.  Calhoun, 
43  Neb.  157,  61  N.  W.  615;  Violet  v.  Rose, 
39  Neb.  660,  58  N.  W.  216;  Haggland  v.  Stu- 
art, 29  Neb.  69,  45  N.  W.  203.  This  feature 
of  the  case  must  also  be  considered  In  re- 
viewing the  peremptory  Instruction. 

[3]  Ericson  testified  that  during  the  sec- 
ond week  in  March,  1909,  he  learned  the 
notes  were  not  drawn  according  to  agree- 
ment, and  that  he  then  notified  all  the  banks 
In  Kearney,  including  plaintiff  and  Its  cash- 
ier, of  hi9  defenses  and  warned  them  not  to 
buy  the  notes;  that  plaintiCTs  cashier  In  re- 
sponse to  the  notice  said,  "I  wUI  not  buy 
them";  that,  after  Ericson  had  been  noti- 
fied In  October,  1909,  that  the  note  in  suit 
was  Id  possession  of  plaintiff,  he  went  Into 
Its  place  of  business  and  ln<iuired  of  Its  cash- 
ier, "Didn't  I  notify  you  last  spring  not  to 
buy  It?"  He  further  testified  that  the  cash- 
ier replied,  "Yes;  I  don't  want  you  to  have 
any  hard  feelings  against  me.  I  haven't 
bought  this  note.  I  Just  took  It  as  collater- 
al from  Wilcox.  Bearss  he  owed  something 
on  a  threshing  machine,  and  I  took  them  as 
collateral.  If  I  can't  collect  from  you,  I 
will  have  to  collect  out  of  Wilcox."  Other 
evidence  tends  to  prove:  The  business  of 
the  State  Bank  of  Riverdale  is  conducted  In 
a  little  town  a  few  miles  from  Kearney. 
Its  capital  stock  Is  $5,000..  Legally  It  cannot 
make  an  individual  loan  In  excess  of  $1.- 
000.  It  was  a  correspondent  of  plaintiff.  It 
kept  an  account  at  plaintlfTs  bank.  It 
bought  commercial  paper  for  plaintiff. 
Though  Wilcox  transacted  business  with 
plaintiff  in  Kearney  at  a  time  when  It  was 
buying  such  paper,  he  entered  into  corre- 
spondence with  the  State  Bank  of  lUverdale 
and  offered  to  sell  two  of  Erlcson's  notes  at 
a  discount  The  three  notes,  aggregating 
$2,000,  were  received  by  the  State  Bank  of 
Riverdale  March  31,  1909.  The  same  day  li 
sent  to  Wilcox  Its  draft  on  plaintiff's  bank 
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for  %l,exiO.  A  few  boors  after  the  purcbase 
ft  sent  the  note  in  salt  to  plaintiff  wltboat 
making  any  iDdorsenient  thereon,  and  re- 
ceived credit  on  Its  account  for  the  snm  paid 
to  Wilcox.  The  State  Bank  of  Rlverdale 
made  no  profit  on  the  transaction,  but  un- 
derstood In  advance  that  the  notes  should  be 
sent  to  plaintiff  when  purchased  from  Wil- 
cox. No  transaction  showing  a  transfer  from 
Wilcox  to  the  State  Bank  of  Rlverdale  was 
entered  on  its  books,  nor  did  the  note  Itself 
show  that  the  State  Bank  of  Rlverdale  was 
a  transferee.  From  all  the  facts  and  cir- 
cumstances of  which  there  is  proof,  rea- 
sonable men  might  properly  lofer  that  the 
State  Bank  of  Rlverdale  acted  for  plaintiff 
In  purchasing  the  note  In  suit,  when  the 
latter  had  full  knowledge  of  tbe  defenses 
thereto,  and  that  therefore  plaintiff  was 
not  an  Innocent  holder,  as  Instructed  by  the 
trial  court  In  this  view  of  the  testimony, 
the  case  ought  to  have  been  submitted  to  the 
Jury. 

Reasons  for  this  conclusion  were  recently 
stated  by  the  Supreme  Court  of  Iowa  as  fol- 
lows: "It  Is  ordinarily  to  be  expected,  in 
these  cases,  that  the  purchaser  will  testify 
to  his  good  faith  and  want  of  notice,  and 
that  defendant  Is  compelled  to  rely  upon  cir- 
cumstantial evidence  to  rebut  such  showing. 
Whether  plaintiff  baa  sufficiently  satisfied 
tbe  burden  resting  upon  him  and  made  good 
his  claim  to  be  an  Innocent  purchaser  is 
therefore  a  question  for  the  Jury,  save  In 
those  Instances  where  the  testimony  Is  not 
only  consistent  with  the  good  faith  of  such 
pnrchase,  but  Is  such  that  no  fair-minded 
person  can  draw  any  other  infereuce  there- 
froni.  A  categorical  denial  of  notice  or 
knowledge  is  something  which  in  many,  if 
not  in  moat,  instances  cannot  be  opposed  by 
direct  proof;  and  the  credibility  of  the  wit- 
nesses, their  Interest  in  the  case,  the  reason- 
ableness or  nnreasonablenesB  of  their  state- 
ments, the  time,  place,  and  manner  of  tbe 
transaction,  its  couformlty  to  or  its  depar- 
ture from  the  ordinary  methods  of  business, 
and  all  the  other  facts  and  circumstances 
w-hlcb,  though  of  slight  moment  in  them- 
selves, yet.  when  taken  together,  give  char- 
acter and  color  to  the  purchase  under  In- 
quiry, constitnte  a  showing  which  the  court 
cannot  properly  pass  upon  as  a  matter  of 
law."  Amd  V.  Ayleswortb,  146  Iowa,  185, 
123  N.  W.  1000,  29  L.  R.  A.  {N.  S.)  638. 

For  the  error  In  directing  a  verdict  for 
plaintiff,  the  Judgment  Is  reversed  and  tbe 
cause  remauded  for  further  proceedings. 

Reversed  and  remanded. 

HAKfER,  3.  I  dissent  from  the  views  ex- 
pressed in  the  majority  opinion  upon  the 
ground  that  there  was  no  offer,  upon  the 
part  of  the  defendant,  to  prove  that  the 
cashier  or  any  officer  of  tbe  plaintiff  bank 
had  any  knowledge  of  tbe  alleged  fraudu- 
lent Inception  of  the  note  sued  on  at  the 


time  the  same  was  delivered  to  the  plaintiff. 
Nor  is  there  sufficient  evidence,  as  It  seems 
to  me,  to  prove  any  Improper  purpose  upon 
the  part  of  any  officer  of  the  plaintiff. 


SANDWICH  MFG.  CO.  et  al.  v.  HUCK- 
FELDT.   {No.  16,782.) 

(Supreme  Court  of  Nebraska.    Nov.  13,  1912.) 

(BvtlabHt  ill  ffca  Court.i 
APPBAI.  AflTD  EBBOB  (|  1011*)— BCVZEW— QU>S- 

TioHS  or  Fact. 

Proceedings  to  revive  a  dormant  Judgment 
A  transcritit  of  tbe  judgment  was  filed  In  tbe 
office  of  the  clerk  of  the  district  court  November 
3,  1884.  December  29,  1884.  defendant  convey- 
ed certain  land  to  plaintifl  by  deed  containing 
tbe  usual  covenants  of  warranty,  and  upon 
which  tbe  judgment  was  a  lieu.  Plaintiff  paid 
the  judgment  August  6,  1886,  when  It  was  as- 
signed to  his  agent,  who  subsequently  assigned 
to  him.  No  effort  was  made  to  collect,  per- 
petuate, or  revive  the  judgment  until  1807. 
Upon  an  application  to  revive  the  judgment, 
defendant  pleaded  payment  and  testified  that, 
at  tlie  time  of  the  sale  of  the  real  estate,  $1,- 
000  of  the  (purchase  price  of  the  land  was  with- 
held by  plaintiff,  with  defendant's  consent,  with 
which  to  pay  the  jndgmeut  liens.  There  was  a 
general  finding  in  favor  of  defendant  by  the 
trial  court  Tbe  sum  of  $1,000  was  more  than 
sufficient  to  cancel  the  judgment  liens.  The 
judgment  docket  contains  no  record  of  the  satis- 
faction of  the  Judgment.  HeU  that,  If  such 
snm  was  retained  by  plaintiff  for  that  pur- 
pose, it  would'  be  a  complete  defense  to  his 
action  to  revive  without  reference  to  whether 
the  money  was  applied  by  him  to  the  payment 
or  not,  which  was  a  question  of  fact  to  be  de- 
cided by  tiie  trial  court  The  finding,  being 
in  favor  of  defendant  on  confiicting  evidence, 
but  which  is  sufficient  to  support  the  ctmclu- 
sioa  reached,  will  not  be  disturbed. 

[Ed.  Note. — For  other  cages,  see  Appeal  and 
Error.  Cent.  Dig.  8S  3983-3989;  Dec.  Dig.  8 
1011.*] 

Appeal  from  District  Court,  Adams  Coun- 
ty;   Dungan,  Judge. 

Action  by  the  Sandwich  Manufacturing 
Company  and  others  against  Heinrlch  B. 
Hudcfeldt  From  a  Judgment  for  defendant, 
plalntiffiB  appeal.  Affirmed. 

John  C  Stevens  and  J.  A.  Gardiner,  both 
of  Hastings,  for  appellants.  Snider 
and  W.  F.  Button,  both  of  Hastings,  for 

appellee. 

REESE,  C.  J.  On  the  27th  day  of  October, 
1884,  the  Sandwich  Manufacturing  Company 
recovered  a  Judgment  against  appellee,  Huck- 
feldt,  for  the  sum  of  $102.20  and  costs  of 
suit  taxed  at  $4.90.  A  transcript  was  filed 
In  the  office  of  the  clerk  of  tbe  district 
court  on  tbe  3d  day  of  November,  18S4.  An 
assignment  of  the  Judgment  to  R.  S.  Lengley 
was  made  August  0,  1886,  and  on  the  6th  day 
of  Novemt>er,  1886,  Langiey  assigned  the 
same  to  William  Gardiner,  who  on  tbe  12th 
day  of  March,  1910,  assigned  to  J.  A.  Gardi- 
ner, who  was  substituted  as  appellant  herein 
January  19,  1911.    No  execution  was  Is- 
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sued  v^)on  the  jQ^ment,  nor  was  kdj  other 
eBoTt  made  to  collect  it  until  the  2d  day  of 
October,  1907,  wben,  the  Judcmeait  being 
dormant,  a  proceeding  was  instituted  In  tbe 
district  conrt  for  Its  revival  in  the  name  of 
William  Oardlndr  as  the  owner  thereof.  In 
tbe  course  of  tlme^  and  on  the  11th  day  of 
May,  1906,  an  answer  was  filed  In  which 
the  sufficiency  of  the  petition  or  apidlcatton 
was  denied  and  called  in  queeUon.  Tbe  ren- 
dition of  the  judgment,  the  filing  of  tbe 
transcript,  tbe  absence  of  issuance  of  exe- 
cution, and  tbe  dormancy  of  tbe  Ju^ment 
were  admitted.  All  other  allegatltms  were 
denied.  It  was  alleged  that  after  said  Judg- 
ment was  rendered,  but  before  the  institu- 
tion of  the  revivor  proceedings,  defendant 
satisfied  and  discharged  the  Judgment  by 
payment  in  full.  It  was  further  alleged  that 
the  judgment  was  presumed  to  have  been 
paid  "on  account  of  the  lapse  of  time."  A 
reply  denying  tbe  payment  was  filed.  A 
number  of  dilatory  motions  and  stipulations 
were  filed,  bot  none  of  which  need  be  noticed 
at  this  time. 

It  is  said,  and  so  appears,  that  on  the 
29tb  day  of  December,  1881,  defendant  sold 
and  conveyed  certain  land  in  Adams  county 
to  William  Gardiner,  executing  to  bim  a 
warranty  deed,  subject  to  a  mortgage  of  fl.- 
800,  but  otherwise  containing  full  covenants 
of  warranty.  The  transcript  of  the  Judg- 
ment being  then  on  file,  it  was  probably  a 
Hen  on  the  land.  On  the  8tb  day  of  June, 
1885,  tbe  Judgment  plaintiff  wrote  Mr.  Gar- 
diner calling  bis  att^tlon  to  the  fact  and 
ezpresslug  a  purpose  to  hold  the  land  lia- 
ble for  its  paym^t  He  th^  paid  off  the 
Judgment,  and  it  was  assigned  to  his  agent 
by  Ballinger  A  Cherry,  who  executed  the 
asslgum^t  as  attorneys  for  tbe  Sandwich 
Manufacturing  Company.  The  agent  after- 
wards assigned  to  William  Gardiner.  Prior 
to  tbe  trial,  some  question  having  arisen  as 
to  tbe  authority  of  the  attorneys  to  assign 
the  Judgment,  a  paper  denominated  "dis- 
claimer and  confirmation  of  assignment" 
was,  by  leave  of  court,  filed  by  tbe  Sandwich 
Manufacturing  Company,  In  which,  among 
other  recitals,  tbe  assignment  of  the  Judg- 
ment "by  Ballinger  &  Cherry,  Its  attorneys," 
wAs  approved  and  confirmed.  This  paper 
was  in  tbe  nature  of  an  intervention.  It 
was  BubsequenUy  strldtra  from  the  flies 
over  the  exception  of  plaintiff,  and  of  which 
he  now  complains.  As  tbe  only  matter  of 
Importance  contained  In  the  paper  was  the 
approval  of  the  assignment  by  Balttnger  A 
Cberry,  and  as  tbe  authority  to  make  the 
assignment  would  be  subject  to  proof  upon 
the  trial  by  competent  evidence,  we  are  un- 
able to  see  where  the  court  erred  In  the  ac- 
tion complained  ot.  But  even  were  the  rul- 
ing erroneous,  it  could  work  no  prejudice, 
as  the  vnestlon  of  antborl^  or  aabseanent 


ratification  was  not  thereby  fbredosedL  The 
cause  was  tried  to  the  court,  tbe  result  be- 
ing a  general  finding  In  favor  of  the  de- 
fendant and  a  dismissal  of  tbe  proceedings. 
Plaintiff  appeals. 

A  numbor  of  questions  are  presented  In 
tbe  brIeA  and  were  argued  at  the  bar  which. 
In  the  view  we  take  of  the  case,  ,lt  Is  not 
necessary  to  decide.  The  answer  pleads 
payment,  and  defendant  testified  that,  at 
the  time  of  the  closing  of  the  sale  of  tbe 
real  estate  In  tbe  state  of  Illinois,  the  sum 
of  11,000  was  deducted  from  tbe  purchase 
price  of  tbe  land  by  plaintiff  Gardiner  and 
was  to  be,  and  he  supposed  was,  sent  to  the 
clerk  of  the  district  conrt  for  the  purpose 
of  satisfying  any  Judgments  which  might 
be  a  lien  or  cloud  upon  tbe  title,  and  that 
be  afterwards  drew  out  of  the  derk's  hands 
the  overplus.  As  touching  one  view  of  the 
case,  we  are  deprived  of  tbe  testlmouy  of  the 
former  clerk,  as  he  Is  shown  to  be  deceased. 
The  Judgments  were  not  satisfied  upon  the 
record,  nor  is  there  any  entry  showing  tbe 
receipt  of  tbe  $1,000  by  the  then  clerk.  But 
there  Is  another  view  of  tbe  case,  which  was 
probably  adopted  by  tbe  district  court  This 
effort  to  revive  the  Judgment  was,  in  reality. 
Instituted  by  and  on  behalf  of  William  Gar- 
diner, the  person  who  purchased  the  land 
from  defendant  If  defendant  paid  or  al- 
lowed plaintiff  the  $1,000,  as  testified  to, 
for  tbe  purpose  of  paying  the  Judgment,  it 
could  make  no  legal  difference  whether  plain- 
tiff remitted  the  money  to  tbe  clerk  or  not; 
for  that,  as  between  them,  would  so  far 
work  a  cancellation  of  tbe  Judgment  as  to 
prevent  Its  revivor  at  the  suit  of  plaintiff. 
It  Is  true  that  tbe  evidence  as  to  that  trans- 
action is  conflicting,  and  this  Is  not  surpris- 
ing when  we  remember  that  it  occnrred  In 
1884,  and  this  proceeding  was  instituted  In 
1007,  and  the  trial  was  bad  in  January, 
1910.  While  a  fairly  reasonable  excuse  is 
given  for  the  failure  to  take  any  steps  to 
perpetuate  the  life  of  tbe  Judgment  by  tbe 
issuance  of  execution,  or  to  revive  it  for  tbe 
23  Intervening  years,  yet  that  fact  coupled 
with  tbe  positive  testimony  of  defendant, 
and  the  presumption  of  payment  probably 
satisfied  tbe  mind  of  tbe  trial  court  that  tbe 
money  was  so  paid  or  withheld,  and  upon 
that  Issue  the  decision  was  madie;  and  we 
do  not  feel  Justified,  in  view  of  tbe  evidence 
and  all  the  circumstances,  in  reversing  sudi 
finding. 

Tbe  Judgment  of  the  district  conrt  Is  there- 
fore affirmed. 

FAWCETT,  J.,  not  sitting 

LETTON,  J.  (concurring  In  result  only).  I 
am  unable  to  take  the  same  view  as  to  the 
evidence  as  Is  taken  In  tbe  majority  opinion, 
but  ooncnr  in  the  result  for  other  reaBona. 
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SHBBBIUi  et  aL  T.  GOAD.  (Na  16,760.) 
(Supr«m«  Court  of  Nebraska.   Not.  13,  1912.) 

(Syllabua  by  ihe  Court.) 

1.  Sales  (H  124,  127*)— REScisaion  bt  Pub- 

OHAteB— ReSTORATIOW  OF  FbOPEBTT. 

In  order  to  entitle  a  veodee  of  a  chattel 
to  a  rescission  of  the  contract  of  purchase,  be 
mnat  allege  and  prove  notice  to  the  vendor  of 
his  election  to  rescind  and  a  return  or  an  offer 
to  return  the  propert;. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
DUt.  H  303-812,  318,  S^T^i  VeeThig.  H 
124,  127.*} 

2.  Fraud  (|  6d*>— Sales  (|  442*)-Bbbach 

or  WaBRANTT— MBASnSE  OV  DAkCAOES. 
In  an  action  by  a  vendee  tor  damages  for 
a  breadk  of  warranty  or  fraudulent  represenU- 
tions  by  the  vendor  as  to  the  quality  of  person- 
al property  purchased,  where  there  is  no  rescis- 
sion of  the  contract,  the  measure  of  damages  is 
the  difference  between  the  valae  of  the  property 
as  it  aictnally  was  and  what  would  have  been  its 
\-alne  liad  it  been  as  represented  at  the  time  tbe 
representation  or  warranty  was  made. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
DiK.  Si  60-62,  64;  Dec.  Dig.  I  SO;*  Sales, 
Cent  Big.  SI  1284-1801 ;  Dec  Big-  i  442.*] 

3.  Sales  (j  120*)— Bescibsion — OaouRDa — 
Bbkaob  or  Wabbartt. 

"A  sale  of  personal  property  with  a  war- 
ranty of  its  fitness  for  a  prescribed  use  may  be 
treated  w  a  sale  upon  condition  subsequent  at 
the  election  of  the  purchaser,  and  in  the  event 
of  a  breach  of  the  warranty  tbe  property  may 
be  restored  and  the  sale  rescinded."  Mundt  v. 
Simpkins.  81  Neb.  1.  115  N.  W.  32S,  129  Am. 
St  Rep.  670. 

[Ed.  Note.— For  other  cases,  see  Sates,  Cent 
Dig.  I  294;  Dec.  Dig.  |  120.*] 

4.  Fraud  (|  4T») — Sales  (i  434»)— Rekediks 

OF  PUBCHABEB — NaTUBE  AKD  FOBU. 

The  petition  examined  and  set  oct  in  the 
opinion  held  (nsufficient  to  entitle  plaintiffs  to 
recover  under  either  of  HiB  rules  above  an- 
nounced. 


Hamer,  7^  dissentii«. 

Appotl  from  District  Court,  Dawes  Oonn- 
ty:  Harrington,  Judge. 

Action  by  WUllam  StaerrlU  and  others 
against  Mark  M.  Coad,  revived  In  names  of 
John  F.  Goad,  Jr.,  and  others,  executors  of 
tbe  will  of  Hark  M.  Goad.  From  a  judgment 
for  plaintiffs,  d^endant  appeals.  Rerersied 
and  remanded. 

Albert  W.  Crites,  of  Chadron,  and  W.  3. 
Coad  and  W.  H.  Herdman,  both  of  Omaha, 
for  appellant.  A.  O.  Fisher,  of  Chadron,  J. 
B.  Porter,  of  Crawford,  A.  U.  Morrissey,  of 
Lincoln,  and  William  P.  Rooney,  of  Ghadrou. 
for  appellees. 

FAWCETT,  J.  From  a  Judgment  of  the 
district  court  for  Dawes  coun^  In  favor  of 
the  plaintiffs,  for  alleged  damages  by  reason 
of  the  purchase  of  a  stallion  from  defdndant, 
defendant  appeala 

[41  The  petition  alleges  that  In  April.  1907, 
plalntlfb  pnrdiased  from  defendant  a  certain 
stallion  for  the  anm  of  |B00,  under  an  oral 


warranty  that  the  horse  was  a  fidr,  avei^ 
age  foal'getta',  defendant  well  knowing  that 
plalntlffis  pn^iioeed  to  stand  the  horse  for 
breeding  purposes;  that  plaintiffs  had  no 
knowled^  as  to  tbe  qualities  of  the  horse  In 
that  regard,  and  relied- upon  dtfendanfs  r^ 
resentations  and  warranty;  that  upon  a  tri- 
al of  the  horse  for  an  entire  season,  under 
proper  care  and  handling  In  every  respect, 
the  horse  proved  to  be  utterly  worthless  as 
a  breeder,  and  "has  proved  of  no  value  what- 
ever for  the  purpose  purchased.  That  he  Is 
not  and  was  not  as  warranted  thwetn  any- 
foal-getter,  and  that  he  has  proved  of  no  val- 
ne  to  tbe  plaintiffs,  to  th^  damage  ui  the 
sum  of  $600  In  that  regard."  The  petition 
then  alleges  that  the  time  of  one  man  was 
devoted  to  the  care  and  handling  of  the 
horse;  that  the  care,  board,  feed,  and  nur- 
ture of  tbe  horse  have  been  wholly  lost;  and 
that  the  fair  and  reasonable  value  thereof 
Is  the  sum  of  $600.  It  Is  further  allied  that 
plaintiffs'  damages  accrued  through  no  fault 
or  negligence  of  their  own,  but  solely  through 
the  inherent  defects  in  the  horse  and  through 
his  failure  "to  come  op  to  tbe  warranty 
aforesaid."  The  prayer  is  for  judgment  for 
$1,100,  "their  damages  as  aforesaid,"  with 
Interest  on  $500  from  April  90,  1907.  and  on 
$600  from  June  12,  1006.  The  answer  la: 
First,  a  plea  to  the  jurisdiction,  which  need 
not  be  considered  her^  Second,  it  admits 
the  'sale  and  delivery  of  the  horse  for  the 
agreed  consideration  of  $500,  "which  stallion 
the  said  plaintiffs  did  receive,  and  have  kept 
to  this  day,"  and  denies  each  and  every  oth- 
er allegation  in  the  petition.  The  third  aver- 
ment in  the  answer  relates  to  the  Questioa 
as  to  whether  the  horse  was  sold  upon  a 
written  or  oral  agreem^t  It  Is  conceded  by 
defendant  that,  for  the  purpose  of  this  hear- 
ing, that  question  is  foreclosed  against  them 
by  tbe  verdict  of  the  Jury.  It  therefore  will 
not  be  considered.  At  the  trial  upon  these 
pleadings  the  court  instructed  the  Jury  as 
follows: 

"No.  2.  The  burden  of  proof  is  upon  the 
plaintiffs  to  establish  by  a  preponderance  of 
the  evidence,  as  to  the  stallion,  that  they 
purchased  said  stallion  for  breeding  purpos- 
es at  en  agreed  price  of  $600,  and  that  they 
paid  to  defendant  the  said  sum  of  $500. 
*  *  *  That  said  stallion  was  entirely 
worthless  for  the  purpose  for  which  he  was 
sold  and  purchased,  and  that  the  plaintiffs 
were  damaged  by  reasm  thereof  ta  the  8nn> 
of  $500." 

"No.  5.  The  Jury  are  Instructed  that,  if 
you  find  in  faror  of  the  idalntlffs,  then  It 
will  be  your  duty  to  allow  the  plaintiffs  in- 
terest on  the  $500,  being  the  purchase  price 
of  said  stallion,  from  April  80,  UOT,  to  the 
first  day  of  this  term  of  court 

"No.  6^.  You  are  Instructed  that  you  have 
nothing  to  do  with  the  fact  as  to  whether 
or  not  tbe  stallion  In  qneetlon  would  be  good 
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for  other  tban  breeding  purposea.  If  the 
plaintiffs  bought  him  for  breeding  purposes, 
and  be  was  not  of  the  kind  of  horse  that  the 
defendant  warranted  him  to  be  in  respect 
to  foal-gettlng,  then  the  plaintiffs  are  not  re- 
quired in  law  to  keep  the  horse  at  his  fair 
valne  for  any  otber  purposes." 

[1]  It  Is  apparmt  from  a  reading  of  the 
pleadings,  In  connection  with  these  instruc- 
tions, ttiat  the  Judgment  of  the  district  court 
cannot  be  sustained.  It  the  action  be  treat- 
ed as  one  tar  rwdssion,  the  petition  Is  clear- 
ly Insufficient  In  that  It  contains  no  auc- 
tion that  plaintUts  ever  attempted  to  rescind 
the  omtzftct,  or  tbat  they  over  returned  or 
offered  to  return  the  stallion  to  def^dant. 
Such  an  allegation  la  necessary  to  sustain 
an  action  for  rescission.  McConnlclc  Har- 
Testlng  Uaehine  Go.  t.  Knoll.  S7  Neb.  790^ 
78  N.  W.  894;  Altree  Mf^  Go.  t.  Orape.  60 
Neb.  777,  82  N.  W.  11. 

CS]  If  the  action  be  treated  as  one  for 
dam^es  for  a  breach  of  warranty,  the  meas- 
ure of  plaintiffs'  damages  would  be  tbe  dif- 
ference between  tbe  actual  market  value  of 
the  horse  at  the  time  of  Its  purchase  by 
plaintiffs  and  its  market  value  bad  It  been 
as  warranted  and  r^resented  to  him.  Mc- 
Olatchey  t.  Anderson,  84  Neb.  783.  122  N. 
W.  67.  The  court  taUed  to  recognize  either 
of  these  rules  in  Its  Instmctions  to  toe  Jury, 
and  the  verdict  returned  Is  in  excess  of  any 
sum  which  could  be  returned  under  9Mh&e 
of  such  rules.  The  petition  does  not  allege 
any  offer  to  return  the  horse  by  plaintiffs, 
nor  does  it  allege  that  the  horse  was  of  no 
value.  The  only  allegation  la  that  it  was 
valneless  for  the  purpose  for  which  they  pur- 
chased it  The  eviaence  discloses  that,  while 
the  horse  was  valueless  as  a  breeder,  plain- 
tiffs had  worked  him  for  two  or  three 
months;  that,  after  tbe  horse  was  "broke" 
to  harness,  he  was  "a  very  nice  buggy  horse, 
was  a  fine  looking  individual,"  and  a  good 
coach  horse. 

It  Is  suggested  that  tbe  Judgment  mlgbt 
be  sustained  on  the  ground  of  fraud,  and  It 
Is  argued  that  defoidant's  agent  at  the  time 
of  the  sale  made  representations  as  to  the 
quality  of  the  borse,  which  were  false  and 
therefore  fraudulent;  but  here  again  the 
petition  is  defective  In  not  containing  any 
such  averments.  Moreover,  In  Young  v.  FU- 
ley,  19  Neb.  643,  2»  N.  W.  256.  we  held:  "In 
an  action  for  damages  for  a  breach  of  war- 
ranty or  fraudulent  representations  as  to  tbe 
quality  of  personal  property  sold,  where 
there  Is  no  rescission  of  the  contract,  the 
measure  of  damages  is  the  difference  be- 
tween the  value  of  the  property  as  it  actual- 
ly was  and  wliat  would  have  bera  its  value 
liad  it  bew  as  represented  at  the  time  the 
representation  or  warranty  was  mad&"  In 
tbe  opinion  by  Beese,  J.,  our  present  Chief 
Justice  (19  Neb.  545,  26  N.  W.  657),  it  is 
said:  "It  is  insisted  by  defendant  In  ^ror 
that  the  petition  alleges  both  a  breach  of 


warranty  and  fraud,  and  for  the  purpose  of 
the  case  we  will  assume  that  such  la  the 
fact  In  either  case  where  there  is  no  alle- 
gation of  a  resdsslrai  of  tbe  contract,  the 
measure  of  damages  is  the  difference  be- 
tween the  value  of  the  com  as  it  really  was 
at  that  tUne  and  what  it  would  have  been 
worth  had  it  been  as  represented."  It  Is 
also  argued  that  in  June^  1908^  as  soon  as 
the  horse  was  foond  to  be  valueless,  plain- 
tifto  advised  d^mdant  of  such  fftct,  and 
that  such  notloe  was  a  walvn*  <^  any  <dalm 
of  necessity  of  a  tender.  Upon  tUs  point 
also  the  petition  Is  sUrat. 

[S]  In  Bopport  of  tbelr  claim  for  9600  for 
the  car^  keeping,  and  handling  of  horse 
during  tbe  seasott  following  their  purchase, 
which  it  may  be  conceded  was  necessary  to 
demonstrate  wheUier  or  not  he  was  as  war* 
ranted,  plalntlfb  contend  that  "It  seons  to 
be  tbe  general  rule  in  cases  of  breach  of 
warranty  for  special  purposes,  etc,  tbe  dam- 
ages should  be  such  as  may  folrly  and  rea- 
sonably be  considered  arising  naturally — that 
Is,  according  to  the  usual  course  of  things 
firom  the  breach — or  such  as  may  be  reason- 
ably supposed  to  have  beoi  within  the  con- 
templation of  the  parties  at  the  time  as 
the  probable  result  of  the  breach'."  Upon 
this  point  we  said  in  Mundt  v.  Slmpklns,  81 
Neb.  1,  115  N.  W.  32S,  129  Am.  St.  Bep.  670: 
"A  sale  of  personal  property  with  a  warran- 
ty of  Its  fitness  for  a  prescribed  use  may  be 
tr^ted  as  a  sale  upon  condition  subsequent 
at  the  election  of  tne  purchaser,  and  In  the 
event  of  a  breach  of  the  warranty  the  prop- 
erty may  l>e  restored  and  the  sale  rescind- 
ed." Plaintiffs  have  not  brought  themselves 
within  this  rule  by  claiming  a  rescission  and 
offering  to  restore  the  horse. 

For  the  reasons-  above  outilned,  the  Judg- 
ment of  the  district  court  is  reversed  and 
the  cause  remanded  for  fnrtb^  proceedings. 

Beversed  and  ronanded. 

HAMER,  J.  (dissenting).  I  am  unable  to 
agree  with  my  Associates  in  this  case.  I 
start  out  with  the  legal  proposition  that  mls- 
r^resentation,  deception,  and  fraud  in  tbe 
sale  of  personal  property  resulting  In  dam- 
ages to  the  vendee,  if  shown  by  competent 
evidence,  will  support  a  Judgment  in  bla 
favor  whether  the  action  be  only  for  a 
breach  of  warranty  or  for  fraud  and  deceit 
Under  the  application  of  tbe  rule  stated, 
the  evidence  in  this  case  Is  clearly  sufficient 
to  sustain  the  Judgment  of  the  trial  court 
The  stallion  In  this  case  was  sold  purely  for 
a  breeder.  The  agent  of  Coad,  Mr.  Hall,  In 
order  to  Induce  the  purchase,  said  to  the 
plaintiffs,  "Xou  can't,  lose  nothing  buying 
this  horse.  We  will  guarantee  him.  We 
know  htm  to  be  a  breeder.  We  have  two  or 
three  colts  out  of  faim  now  down  at  Mr. 
Goad's  ranch  at  Fremont"  He  also  pT«8eI1^ 
ed  to  plaintiffs  a  printed  circular  describing 
the  borse  as  "Bay  Billy,  by  W.  J.  Bryan, 
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23S9,  foaled  May  1,  1901;  he  by  Eadris, 
284.  Dam  Queen,  Hambletonian  mare.  Bay 
Billy  la  a  fine  five  year  old  coach  Btalllon; 
he  comes  of  good  lineage,  and  is  worthy  of 
all  good  things  that  can  be  said  of  him, 
and  has  prored  a  sure  foal-getter  In  onr 
bands."  Mr.  Hall  blew  that  these  represen- 
tations were  false ;  he  knew  that  there  were 
no  colts  at  the  ranch  from  tMs  horse,  or 
anywhere  else.  There  could  "be  no  case  con- 
taining a  greater  amount  of  deceit  than  this 
on&  The  purchasers  desired  a  good  breeder 
and  sure  foal-getter.  The  defendant's  agent 
told  them  that  that  was  Just  what  they  were 
getting.  To  get  such  a  horse  the  plaintiffs 
paid  ¥500  in  cash.  They  employed  a  man 
to  take  care  of  the  horse.  They  were  put  to 
the  expense  of  $600  In  taking  care  of  him. 
If  I  understand  this  court  right,  it  deter- 
mines that  the  plaintiffs  shall  find  Coad,  if 
tbey  can,  and  "tender"  to  him  the  horse  In 
question;  that  Is,  tbey  shall  have  a  belter 
on  the  horse  and  shall  send  him  up  and 
down  tbp  country  accompanied  by  a  care- 
taker until  they  can  find  Coad,  and  then, 
baring  the  horse  with  tbem,  they  are  to 
offer  him  the  baiter  strap  so  that  he  may 
lead  the  horse  away.  There  was  no  conten- 
tion concerning  the  fact  that  $500  bad  been 
paid  as  the  price  of  the  horse  by  the  plain- 
tiffs, and  there  was  no  serious  contenUon 
but  that  it  cost  the  plaintiffs  |600  to  keep 
blm  until  the  suit  was  brought 

It  certainly  is  not  debatable  that,  if  OOad 
told  the  plaintiffs,  or  either  of  them,  that  he 
would  not  receive  the  horse  back,  that  of 
Itself  would  relieve  the  plaintlfb  from  at- 
tempting to  return  him.  What  was  said  on 
tbis  subject?  The  parties  met  at  Ghadron. 
Coad  was  there  in  one  of  his  other  stallion 
cases.  Sherrill  told  Coad  that  the  horse 
would  not  breed.  On  cross-examination  Coad 
admitted  this  talk.  Coad  was  told  by  Sher- 
rill that  he  could  hare  the  horse  back.  On 
mws-examination  Sherrill  testified :  "Q. 
When  was  that?  A.  Why,  since  I  have  been 
in  Ghadron.  Q.  Who  was  present?  A.  Him 
and  Mr.  Hall  was  there  and  Muzzey."  This 
conversation  happened  at  Cbadron.  It  Is 
not  denied.  In  order  to  render  the  majorl- 
ty  opinion,  the  other  members  of  the  court 
seem  to  abat  their  eyes  to  these  facts.  They 
do  tlutt  or  th^  Ignore  them.  At  that  time 
the  horse  was  at  Crawford,  only  28  miles 
distant  from  Chadron.  Goad  could  not  have 
meant  by  what  he  said  anything  except  that 
he  would  not  receive  the  horse  back.  Sec- 
ond. But,  if  there  Is  any  doubt  upon  this 
question,  it  is  forever  s^tled  by  the  fact 
that  Coad  answered  setting  up  the  alleged 
fact  that  there  was  a  bargain  to  the  effect 
tbat.  If  the  horse  turned  out  not  to  be  a 
sore  foal-getter,  he  was  to  be  returned  to 
Coad  at  Fremont,  and  that  Coad  was  to 
fnmlsfi  the  plaintiffs  another  stallion  that 
would  be  a  sure  foal-getter.  When  Coad 
mafceB  tbis  defense^  how  can  it  reasonably 
be  contended  tbat  Goad  would  receive  th^ 


horse  back  if  it  was  offered  to  him?  Goad 
tenaciously  hung  on  to  this  defense  until 
the  Jury  determined  It  against  him.  Why 
should  the  majority  of  the  court  refuse  to 
listen  to  the  evidence  which  determines  this 
stubborn  fact  beyond  all  question? 

Where  a  party  intentionally  and  by  de- 
celt  produces  a  false  Impression  In  order  to 
mislead  another,  or  to  entrap  him,  or  to  ob- 
tain an  undue  advantage  over  blm,  it  Is 
then  a  cause  of  positive  fraud  In  tbe  true 
sense  of  the  term.  In  every  case  where  there 
is  positive  fraud,  the  man  who  perpetrates 
the  fraud  Is  entitled  to  no  standing.  Mc- 
Gready  v.  Phillips,  56  Neb.  446,  76  N.  W. 
885.  Coad  Is  no  more  entitled  to  protection 
against  the  deceitful  act  perpetrated  than 
was  the  criminal  who  "gold-bricked"  a 
prominent  banker  from  the  central  part  of 
this  state  a  few  years  ago,  or  Mabry  and 
bis  gang,  who  "confidenced"  victims  from 
all  classes  and  from  all  parts  of  the  United 
States.  Coad  by  his  answer  said:  "I  will 
not  take  the  stallion  back  and  give  you  your 
money.  You  can  bring  me  the  stallion,  but 
you  must  take  another  stallion  in  place  of 
him.  I  keep  your  money."  In  the  face  of 
Mr.  Goad's  contention,  how  can  there  be 
any  doubt  about  It?  No  man  who  practices 
a  "confidence  game"  and  by  the  deception 
of  an  unsuspecting  and  Innocent  person,  and 
without  other  consideration  except  the  use 
of  some  instrument  as  the  basis  of  such  de- 
ception, should  be  permitted  to  snccessfully 
interpose  the  well-lntentloned  forms  of  the 
law  adapted  to  ordinary  commercial  trans- 
actions as  a  shield  to  ill-gotten  fruits  of  his 
iniquity,  and  such  instrument,  whether  of 
a  trifiing  or  substantial  value.  Is  not  entitled 
to  special  consideration  at  the  bands  of  tbe 
court  Courts  are  in  some  instances  called 
upon  to  lend  their  aid  to  a  skillful  and  un- 
principled wrongdoer  who  uses  the  form  of 
the  law  to  accomplish  his  wicked  purpose. 
In  Gmffam  v.  Burgess,  117  U.  S.  180,  186, 
6  Sup.  Ct.  686,  689  (29  L.  Bd.  839),  Mr.  Jus- 
tice Bradley,  delivering  the  opinion  of  the 
court,  said:  "It  is  Insisted  that  the  proceed- 
ings were  all  conducted  according  to  the 
forms  of  law.  Very  likely.  Some  of  the 
most  atrocious  frauds  are  committed  in  tbat 
way.  Indeed,  the  greater  the  fraud  Intend- 
edi  the  more  particular  the  parties  to  It 
often  are  to  proceed  according  to  the  strict- 
est form  of  law." 

It  is  a  mistake  for  the  majority  to  rule 
that  the  plaintiffs  shall  not  be  allowed  to 
recover  for  the  injury  tbat  has  been  done 
to  them  through  the  deception  practised  up- 
on them  by  tbe  defendant  Ooad  and  his 
agent.  Hall.  It  is  the  impractical  nature  of 
the  majority  opinion  which  makes  men  look 
askance  at  a  "legal  decision."  Tbe  difficulty 
with  the  majority  opinion  would  seem  to  be 
that  it  fails  to  take  notice  that  there  may 
be  three  or  more  things  instead  of  two.  If 
I  may  use  the  Illustration,  the  opinion  is 
along  tbe  line  that  all  wagons  must  be  red 
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wagons  or  green  oaai,  wbUe  I  think  ttiere 
are  no  good  objections  to  wagons  of  other 
colors.  It  Is  an  idea  of  ancient  legal  learn- 
ing  that  there  can  only  be  two  suits  In  this 
class  of  cases — one  to  recover  Tor  the  injury 
done,  claimed  to  be  the  difference  between 
the  true  value  of  the  thing  sold  and  its  sale 
price;  and  the  other  to  recover  back  the 
price  paid  for  the  article  sold,  based  upon 
a  rescission  of  the  sale.  Under  the  first 
theory,  the  purchaser  must  keep  the  article 
which  he  was  deceived  into  purchasing.  He 
is  bound  to  keep  It  although  he  never  Intend- 
ed to  buy  and  would  not  have  bought  It 
If  he  had  known  the  actual  facts  surround- 
ing it;  and,  though  induced  by  deception  to 
make  the  purchase,  he  must  sue  for  the  dif- 
ference in  value  between  what  it  is  actually 
worth  and  the  sale  price.  The  other  idea 
is  that,  before  there  can  be  a  recovery,  there 
must  be  a  rescission  of  the  contract.  I  main- 
tain that  this  doctrine  is  obsolete  In  all 
cases  of  willful  fraud  and  deception.  The 
majorl^  opinion  Is  not  justified,  by  common 
sense  as  applied  to  business.  It  is  a  con- 
tention for  overtechnlcal  nicety.  It  would 
have  done  great  credit  to  the  period  of  200 
years  ago.  I  am  trying  to  make  the  conten- 
tion that  the  law  is  something  to  which  com- 
mon sense — ^Jnst  ordinary  business  sense — 
may  be  applied  just  as  it  may  be  applied  to 
other  occupations,  to  fanning,  to  surgery, 
and  to  merchandizing.  The  great  danger  is 
that  the  application  of  the  law  is  likely  to 
be  unnecessarily  mixed  with  a  tincture  of 
fictltioas  and  far-fetched  learning  that  is, 
or  tmght  to  be,  obsolete.  In  this  case  the 
purchase  was  clearly  brought  about  by  the 
misrepresentation  of  Hall,  the  agent  of  the 
defendant,  Ooad.  What  he  said  was  wholly 
false.  There  were  no  colta  from  the  horse 
at  Fremont.  The  horse  was  unable  to  get 
foals.  BaW  and  Coad  knew  that  Coad 
comes  Into  this  court  and  asks  this  court 
to  lay  down  the  doctrine  that,  notwithstand- 
ing the  deception  which  he  practiced  upon 
the  purchasers,  they  are  bound  to  keep  the 
horse  for  whatever  he  is  worth,  although 
they  did  not  buy  him  for  any  other  purpose 
tban  to  be  a  fml-getter,  and  he  is  absolutely 
worthless  for  that  purpose;  or,  they  pre 
bound  to  find  Coad  wherever  he  may  he  and 
to  "tender"  the  horse  back.  And  th^  are 
bound  to  do  this  although  Ooad  has  said 
that  be  would  not  take  the  horse  tack,  and 
has  made  a  long  and  strenuous  cont^tlon 
attempting  to  prove  that  there  was  to  be 
an  exchange  of  stallions  if  the  horse  tamed 
out  not  to  be  a  foal-getter,  and  has  been 
beaten. 

The  majority  opinion  imposes  upon  the 
plaintiffs  the  burden  of  hunting  up  Coad, 
who  was  always  a  difficult  man  to  find  be- 
cause he  was  continually  going  from  one 
end  of  the  state  to  the  other,  besides  mak- 
ing trips  Into  Wyoming,  Colorado,  and  Chi- 
cago. Under  the  majority  opinion,  the  plaln- 


tUb  are  to  be  forever  burdened  with  taking 
the  horse  along  with  them  from  one  end  of 
the  state  to  the  other  looking  for  Coad. 
They  are  always  to  have  the  horse  on  hand 
to  offer  him  to  Coad.  The  thing  proposed  to 
be  done  Is  Impracticable  and  wholly  unbusi- 
nesslike. 

The  pleadings  and  facts  allege  and  show 
deception.  The.plaintlffs  were  defrauded  out 
of  the  $500  that  they  paid  for  the  horse,  and 
they  were  compelled  to  keep  the  horse  about 
a  year  before  they  conld  know  that  he  was 
not  a  breeder  and  that  he  was  sterile  aod 
wholly  without  capacity  as  a  breeder.  The 
plaintiffs  Eave  lost  the  money  which  they 
expended  in  keeping  the  horse.  It  Is  tbe 
Idea  of  the  writer  that,  when  tbe  deception 
Is  alleged  and  proved,  the  plaintiffs  ought  to 
be  allowed  the  damage  that  they  have  suf- 
fered by  reason  of  such  deception,  and  that 
it  is  immaterial  whether  they  tender  back 
the  instrument  used  to  deceive  or  to  accom- 
plish the  deceit  Intended.  The  plaintiffs 
have  not  refused  to  give  Coad  bfa  horse; 
Coad  never  demanded  tbe  horse.  Besides 
they  have  told  him  that  he  could  have  the 
horse. 

The  effect  of  tbe  majority  opinion  Is  to 
offer  a  premium  for  the  practice  of  deception, 
and  that  premium  is  that  the  purchasers 
shall  be  compelled  to  keep  the  horse  in  any 
event  if  the  seller,  by  any  sort  of  misrepre- 
sentation and  fraud  to  the  purchaser,  gets 
the  horse  delivered  to  the  man  he  deceives. 
Suppose  the  case  of  one  who  la  "gold- 
bricked."  Suppose  that  by  dec^tion  the 
swindler  gets  out  of  the  purchaser  $5,000 
for  his  gold  brick,  and  the  purchaser  Is  for- 
tunate enough  to  discover  the  deception,  and 
he  flnds  the  man  who  has  deceived  him  and 
sues  him  to  recover  the  fC,000  out  of  which 
he  has  bem  defrauded.  Tlien  suppose  the 
defendant  coolly  meets  the  platntUf  with  the 
pH^osltion  that  tbe  brick  was  actoally  worth 
$7^;  that  the  actual  brass,  copper,  and 
lead  contained  In  it  was  of  the  ralne  of 
$7^;  and  then  Insisti  that  there  was  no 
offer  to  return  the  brick,  and  he  ohjecta  to 
the  plalntlfTs  right  of  action  on  Uie  gronnd 
that  there  has  been  no  "tender"  to  him  ot 
the  brick.  There  is  no  difference  In  princi- 
ple In  the  actual  case  and  tbe  case  siiopoaciL 
This  ease  is  the  same  as  any  other  case 
where  confidence  men  secure  victims  by  mis- 
representation. It  is  time  that  onr  courts 
refused  to  coddle  confidence  men  who  secure 
victims  selling  stallions  that  are  known 
not  to  be  breeders,  or  by  selling  ^Id  bricks, 
or  by  promoting  sham  prise  fights  and  sham 
races,  after  the  manner  of  the  Mabry  gang. 

There  is  no  good  reason  why  the  jndgmoit 
of  the  district  court  should  not  stand.  It 
Is  the  Judgment  of  a  practical  business  judge 
who  is  a  good  lawyer  and  12  practical  busi- 
ness men  and  farmers  who  sat  on  the  Jury. 

Section  92  of  the  Civil  Code  provides  that 
the  petition  must  contain :  "First  The  name 
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of  the  court  and  county  in  wblch  tlie  acUon 
la  brought,  and  the  names  of  the  parties, 
plaintiff  and  defendant  Second.  A  state- 
ment of  the  facts  constltutliig  the  cattse  of 
action,  In  ordinary  and  concise  lengnage, 
and  without  repetition.  Third.  A  demand 
of  the  relief  to  which  the  party  BUpposes 
himself  entitled."  The  provisions  of  the 
Code  touching  the  contents  of  the  petition 
permit  any  statement  of  facts  to  be  made 
which  constitutes  the  cause  of  action,  and 
no  form  of  language  is  required,  and  there 
is  no  restriction  except  that  the  story  Is  to 
be  told  without  repetition.  The  language 
used  Is  "ordinary  language."  We  make  the 
point  that  any  statement  complying  with 
the  Code  as  above  quoted  and  that  demands 
relief  and  is  supported  by  evidence  sufficient 
entitles  the  litigant  to  recover.  Section  90 
of  the  Code  specifically  provides  that  the 
rules  of  pleadings  heretofore  existing  In 
civil  actions  are  abolished,  and  that  the 
forms  and  rules  by  which  the  sufflclency  of 
a  pleading  Is  to  be  determined  are  only  such 
forms  and  rules  as  are  "prescribed  by  this 
Code."  There  Is,  therefore,  no  reason  what- 
ever to  go  to  any  of  the  old  forms.  The 
pleader  Is  simply  to  tell  his  story,  and  If 
that  story  is  sufllcl^t,  and  la  supported 
by  the  evidence,  then  be  is  entitled  to  the 
relief  which  bis  story  gives  him.  There  Is 
nothing  In  our  Code  touching  the  pleadings 
In  this  case  which  compels  the  use  of  a  par- 
ticular form  for  a  breach  of  warranty  or 
deceit  If  the  "law"  demands  something 
that  Is  not  In  the  Code,  then  I  demand  that 
this  court  shaU  change  what  It  calls  the 
"law,"  because  there  Is  nothing  that  requires 
this  court  to  stand  by  an  ancient,  inappro- 
priate, and  obsolete  doctrine  which  has  been 
legislated  out  of  existence.  The  defendant 
asts  this  court  to  protect  him  In  the  prac- 
tice of  bis  deception.  He  asks  that  the 
mode  nsed  shall  be  after  the  manner  of  an 
01  wagon  or  a  donkey's  cart  when  there  are 
carriages,  beaatifnl  horses,  and  automobiles 
all  about 

In  Martin  v.  Hutton,  90  Neb.  84,  132  N. 
W.  72T.  86  li.  R.  A.  (N.  S.)  602,  defendant 
falsely  r^resented  to  the  plaintiff  that  a 
certain  quarter  section  of  land  was  not  sub- 
ject to  entry  because  of  a  homestead  filing 
thereon,  and  that  he  (Hutton)  would  secure 
a  relinquishment  of  that  filing  for  $2  an 
acre,  or  $820  all  told.  Hutton  received  the 
nuHiey  from  the  plaintiff.  There  was  no  con- 
stdeistlon  for  the  payment  of  the  money 
because  the  land  was  all  the  time  subject  to 
mtry  and  Hutton  obtained  It  from  the  plain- 
tiff 1^  tend.  In  a  suit  by  the  plaintiff  to 
recover  tb»  mon^  bade,  tbe  defendant  seems 
to  bare  contended  that  the  plaintiff,  as  a 
condition  precedoit  to  prosecuting  the  ao- 
tkm,  was  revnired  to  rescind  the  contract 
The  plalnUfF  lived  on  the  land.  Hutton 
wanted  bim  to  give  It  up.  He  made  the  same 
contention  Goad  does,  only  he  says  there  was 


no  resdasion  of  tbe  contract,  and  that  tbe 
borse  was  not  tendered  back  to  blm.  The 
contention  was  overruled,  and  there  was 
Judgment  for  tbe  plaintiff  for  the  full  amount 
of  money  out  of  which  the  defeudant  bad 
defrauded  him. 

In  Warder,  Bushndl  &  Olessner  Co.-  r. 
Myers,  70  Neb.  15,  96  N.  W.  992,  the  plain- 
tiff undertook  to  repair  a  harvesting  ma- 
chine so  that  It  would  do  good  work,  and 
If  It  did  not  do  good  work  it  was  to  be  taken 
back  by  the  plaintiff  and  the  defendant's 
note  surrendered.  In  a  suit  upon  the  note, 
where  the  defendant  answered  that  there 
was  a  failure  to  repair  and  furnish  such  a 
machine  as  was  agreed  upon,  the  plaintiff 
objected  that  It  was  nowhere  alleged  In  the 
answer  that  there  was  an  offer  to  return  the 
machine  and  rescind  the  contract  or  any 
demand  for  the  return  of  the  note  or  any  no- 
tice to  the  plaintiff.  This  court  said  that 
an  allegation  of  notice  and  rescission  of  the 
contract  was  not  necessary  in  order  to  ten- 
der a -valid  defense,  and  that  "tbe  plaintiff 
undertook  afllnnatlTely,  under  the  agree- 
ment to  re[>alr  tbe  machine  and  to  put  it  In 
good  working  order,  or  take  It  back  and  re- 
turn the  defendant's  note.  This  It  failed 
to  do,  and,  until  it  bad  complied  with  the 
terms  of  the  agreement,  it  had  no  cause  ot 
action  on  tbe  note,  the  consideration  of 
which,  because  of  its  neglect  and  refusal  to 
put  tbe  machine  In  good  working  order,  bad, 
by  reason  thereof,  failed.  It  was  not  a 
question  ot  rescission  of  contract,  but  of  com- 
pliance with  Its  terms  on  the  part  of  the 
plaintiff  In  order  to  entitle  it  to  a  recov- 
ery on  tbe  note  sued  on."  Applying  the  doc- 
trine to  the  Instant  case,  the  defendant 
would  have  bad  no  cause  of  action  if  he  bad 
brought  suit  upon  tbe  note  given  for  tbe  pur- 
chase price  of  tbe  horse  and  simply  because 
he  did  not  furnish  a  stalUon  such  as  be  had 
agreed  to  furnish — a  stallion  with  tbe  breed- 
ing power  to  get  colts — and  neither  does  the 
defendant  have  any  defense  for  tbe  same 
reason. 

In  Murray  v.  Mann,  2  Exch.  (Eng.)  *SSS, 
the  agent  sold  a  horse  very  much  as  the 
agent  in  the  Instant  case.  The  agent  took 
the  horse  hack  and  refunded  tbe  purchaser 
the  money  which  he  had  paid.  If  Hall  bad 
taken  the  stallion  hack  and  had  repaid  the 
plaintiffs  tbe  purchase  price,  there  would 
have  been  a  still  stronger  similarity  between 
the  cases.  If  Hall  and  the  plaintiff^  had  to- 
gether endeavored  to  trade  back,  they  could 
have  been  met  by  the  principal  Coad,  with 
the  proposition  tbat  they  had  no  right  to 
trade  back,  and  that  was  the  proposition 
with  which  the  principal  In  the  English  case 
met  his  agent,  the  livery  stable  keeper. 
Hammatt  v.  Emerson,  27  Me.  308,  46  Am. 
Dec.  59S,  and  Enmea  v.  Morgan,  37  111.  260, 
seem  to  Justify  the  contention  I  am  makii^ 
Coad's  evidence  admits  the  deception. 
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COBYGLL  T.  STATB.   (No.  17,641.) 
(Supreme  Court  of  Nebraaka.   Nor.  13,  1912.) 

(BvUalnt$  hv  the  Court.) 

HlQHWATS  (S  186*) — ^AUTOHOBILEa— GOKTBOL 
BT  iHrANT. 

An  Informatton  irbich  under  three  counts 
in  reference  to  a  single  transactiou  charges  in 
the  first  count  that  the  defendant  permitted  his 
infant  son,  under  16  yeara  of  age,  to  operate 
defendant's  automobile  on  the  highway,  and  In 
the  second  count  charses  ttiat  defendant  permit- 
ted said  infant  son  to  drive  said  automobile 
past  a  vehicle  drawn  by  a  team  of  horses  with- 
out reasonable  caution  and  without  calling  to, 
or  gi^'iug  any  sound,  to  indicate  to  tho  driver 
of  said  horses  a  desire  to  pass  the  same,  and  in 
the  third  count  charges  that  the  defendant  per- 
mitted said  son  to  drive  said  automobile  past 
said  team  of  horses  at  a  swift  rate  of  speed, 
and  return  to  the  center  of  the  road  within 
less  than  SO  feet  from  said  team  of  horses  and 
said  spring  wagon,  wiil  not  sustain  a  convic- 
tion upon  either  count,  where  the  evidence 
clearly  establishes  the  fact  that  at  the  time 
charged  the  defendant  himself  had  actual  con- 
trol of,  and  was  operating,  said  automobile. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent  Die.  li  476,  477;  Dec  Dig.  1 186.*] 

Beese,  O.  J.*  and  Boee.  J.,  dissenting. 

Error  to  District  Court,  Nemaha  Ooon^; 
Raper,  Judge. 

Levi  L.  Coryell  was  convicted  of  permit- 
ting his  son  to  operate  an  automobile  on  a 
public  highway,  and  brings  error.  Reversed 
and  remanded. 

M.  S.  Mclnlncb  and  Ernest  F.  Armstrong, 
both  of  South  Auburn,  for  plaintiff  in  error. 
Grant  G.  Martin  and  Franlc  E.  Edgerton, 
both  of  Iiinooln,  for  the  State 

UAMEK,  J.  The  plaintiff  in  error,  Levi 
Lb  Coryell,  hereafter  called  the  defraidant, 
was  informed'  against  In  the  district  court  of 
Nemaha  county  and  charged  with  (1)  per- 
mitting blB  infant  Bon  to  operate  his,  de- 
faidant^s,  antomoblle  on  the  public  highway; 
(?)  permitting  his  said  son  to  drive  past  a 
team  without  using  reasonable  care;  (8)  pw- 
mltting  his  said  son  to  drive  i>ast  a  team 
withont  using  rrasonable  care  and  to  return 
to  the  road  less  than  80  feet  in  advance  of 
said  team.  The  particular  acts  charged 
against  the  defendant  are  all  shown  to  have 
occurred  at  the  same  time,  and  therefore 
constitute  one  transaction.  There  was  a 
trial  to  a  Jury,  and  the  defendant  was  found 
gttUtr  on  each  count,  and  was  on  each  count 
sentenced  to  pay  a  fine  of  $5. 

Xhe  defendant  asks  a  reversal  of  the  Judg- 
ment upon  five  distinct  grounds,  only  one  of 
which  we  deem  it  necessary  to  consider,  and 
that  la  that  "the  verdict  is  contrary  to  the 
evidence." 

The  facts  as  they  appear  are  sworn  to  by 
the  defendant  and  bla  little  son,  Leland,  and 
their  testimony  Is  not  controverted  in  any 
material  matter  so  far  as  it  relates  to  the 
operation  of  the  automobile  by  the  defend- 
ant himself.    The  little  son  is  shown  by 


the  evidence  to  have  been  only  11  years  old, 
and  there  is  testimony  that  he  had  his  hands 
on  the  *^teering  wheel,"  but  he  testified, 
and  no  one  disputes  him,  that  "l  wag  sitting 
there  and  I  ha4  my  hands  her&  I  was  sit- 
ting her^  and  pain  had  his  hand  rij^t  la 
under  my  hand.  He  had  between  these  tvo 
fingers.  He  had  the  throttle.  He  could  op- 
erate the  throttle.  He  bad  It  right  betwera 
his  fingers  there"  He  also  testifies  that  his 
fitther  was  guiding  the  car,  and  tliat  it  was 
not  possible  for  him  (the  little  boy)  sitting 
In  the  antomoblle  seat  to  reach  the  pedals. 
No  one  says  It  was. 

The  defendant  testified  that,  when  he  saw 
the  team  after  tnrninj^  the  comer,  he  blew 
the  whistle  several  times,  tmt  **I  presumed 
that  tbey  would  (hear  tiW  ' whistle),  imd  I 
took  the  right  side,  which  placed  me  on  the 
ris^t  between  Whibuore's  team  and  the 
fence.  I  proceeded  along  ttiat  line,  thinking 
they  would  give  me  their  right  of  the  road, 
and,  as  we  proceeded,  it  put  me  In  this  'V 
shape.  The  gutter  I  seen  was  deep.  The 
dii't  was  washed  bi  from  the  culvert  below, 
and  X  thought  I  could  get  in  the  gutter,  bat, 
when  I  got  to  Oils  gate,  the  ditch  became  im- 
mediately abrupt,  I  having  pulled  to  the 
right,  and  abont  that  time  I  was  about  even 
with  the  team,  my  machine  was  abont  even 
with  the  team^  I  either  had  to  pull  in  to 
that  gate  or  that  ditch,  or  pat  the  team  over 
on  the  other  side  of  the  road.  It  -waa  the 
only  thing  I  conld  do  in  the  emergency,  and 
I  did  it  •  •  «  Q.  State  whether  or  not 
yon  were  driving  the  car  or  Leland  driving 
the  car.  A.  I  bad  my  hand  on  the  lever  and 
a  hand  on  the  throttle.  Uy  1^  foot  was  on 
the  pedal.  left  hand  was  readied  under 
the  throttle.  I  have  a  device  which  is  about 
the  size  of  that  pencilt  boieath  the  wheeL 
I  had  tiie  mechanic's  that  right  close  to 
the  wheel  so  that  I  could  reach  it,  and  gov- 
ern the  throttle.  My  throttle  Is  pinned  so 
I  can  drive  It  when  Leland  is  at  the  wheel. 
He  had  both  hands  on  the  wheel  at  the 
time."  He  then  testlfled  that  his  hand  was 
uuder  the  boy's  hand,  and  that  he  had  hold 
of  the  throttle  "Q.  Tell  the  Jury  whether 
or  not,  in  that  condition,  yon  can  control 
that  car?  A.  Yes,  s4r.  Q.  Tell  the  jury 
whether  or  not  you  wer«  controlling  that 
car?  A.  Yes,  sir;  I  was."  He  then  testified 
that  the  ditch  became  snddenly  abrupt,  and 
that  he  had  to  ma&e  a  turn  or  go  into  the 
ditch,  and  that  the  ditch  was  four  feet  deevh 

The  evidence  dwly  aeons  to  show  that 
whatever  was  done  towards  the  driving 
and  control  of  tbe  automobile  was  done  by 
the  fiither  and  not  by  his  lltUe  aon,  and 
therefore  that  the  defendant  is  not  guilty 
of  permitting  his  son  to  do  the  three  sever- 
al acts  alleged  to  be  dime  in  the  three  counts 
of  the  information.  The  evidence  Is  InsufB- 
cient  to  sustain  the  Jndgmraib  This  court 
held  in  Garfield  v.  Hodges  A  Baldwin,  90 
Neb.  122,  132  N.  W.  928,  that  where  "a  ver- 
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diet  80  clearly  wrong  as  to  Induce  the  belief 
OD  tbe  part  of  the  re^awlng  coort  that  it 
must  ban  been  found  thMugh  pasBtcm,  prej- 
udice, mistake,  or  nme  means  not  appar- 
ent in  the  record  wlU  be  set  aside  and  a  new 
trial  avarded." 

It  may  be  urged  that  tbe  automobile  turn- 
ed Into  the  road  aner  passing  the  team  leM 
tban  30  feet  In  advance  of  and  therefore 
tbat  the  defendant  la  guilty  of  that  offoise 
la  any  event  It  should  be  remembered,  bow- 
erer,  that  there  is  no'  charge  that  the  de- 
tendant  did  It  The  charge  la  that  be  po^ 
mitted  his  Infiint  son  to  do  It,  and  tiie  evl- 
dence  does  not  support  that  cliargfc  The 
thing  forbidden  \>f  the  statute  (Ann.  Bt 
1911,  i  6234)  Is  permitting  '*a.  person  under 
sixteen  years  of  age  or  an  Intoxicated  per- 
son to  operate  a  motor  vehicle."  The  tSxaxge 
In  the  third  count  is  "the  said  Levi  L.  Cor- 
yell, then  and  there  being,  did  wlllfnUy  and 
unlawfully  permit  his  infant  son*  Lrtand 
Coryell,  a  boy  under  lA  years  of  age,  to  drive 
said  automobile  past  the  said  team  of  hors- 
es and  said  spring  wagon.**  and  "willfully 
and  unlawfully  return  to  the  center  of  the 
roBd  within  less  tban  SO  tdet  of  said  team 
of  horses  and  said  spring  wagon."  Beeming- 
ly  the  charge  alleges  a  vlolatton  of  sectlrais 
CSSf,  (036,  Ann.  St  1911.  The  former  re- 
lates to  the  permitting  of  one  under  16  to 
drive,  and  the  latter  to  the  manner  of  driv- 
Ine-  As  the  driving  is  alleged  to  have  been 
done  by  the  little  boy,  It  Is  fidrly  to  be  iwe- 
somed  that  the  retnrnlng  to  Uie  centw  of 
the  road  was  Intended  to  be  alleged  as  done 
by  the  little  boy,  all  under  the  permisrton  of 
his  ftther.  If  so.  and  it  aivears  from  the 
evidence  that  the  little  boy  only  bad  his 
hands  upon  the  '*8teering  wheel."  and  could 
Dot  reai^  and  did  sot  touch  the  pedala,  and 
that  he  had  nothliv  to  do  with  Oie  throttle, 
bnt  tbat  the  father  had  hold  of  tbe  "steer- 
taig  wheel"  and  could  and  did  reach  the 
pedals^  and  also  had  hla  hand  upon  the 
tiirottle  and  that  he  actually  controlled  the 
car,  and  what  the  little  boy  did  was  only  a 
make-believe^  a  sort  of  ^y  or  pretense, 
wmethlng  not  uncommon  in  the  lives  of  chil- 
dren who  sadc  to  imitate  the  actions  of 
tbsSx  parento  and  others,  then  there  Is  no 
erldence  to  sustain  the  verdict  and  judg- 
ment and  the  same  dionld  not  be  allowed  to 
stand. 

The  most  that  any  of  tbe  vritnesses  for 
the  state  testified  to  in  the  case  is  tbat  they 
■aw  Leland's  hands  on  tbe  "steering  wheel." 
liuy  did  not  all  testify  to  that  No  one  of 
them  teotlfied  to  sering  his  feet  on  the  ped- 
als or  his  fingers  on  the  throttle.  It  would 
seem  not  to  be  possible  to  operate  such  an 
automobile  as  thia  one  was  without  doing 
these  things.  In  order  to  operate  such  a  car. 
it  would  aeem  to  be  necessary  to  have  the 
feet  on  the  pedals  and  to  have  hold  of  the 
throttle,  and  the  little  boy  was  too  small,  as 
the  testimony  shows,  to  reach  the  pedals 
with  his  feet  while  sitting  in  the  seat 


Tbere  Is  no  ^U^nte  about  the  fact  tliat  the 
defmdant  was  In  the  car  at  tbe  time  and 
Bitting  with  his  little  son.  Some  of  Qie  wit- 
nesses were  of  the  opinion  that  the  defend- 
ant did  not  have  hla  hand  on  the  "steering 
vbed,"  wlille  others  said  that  they  did  not 
know*  bnt  tbey  did  not  testify  to  the  other 
neceseary  things  to  show  that  tbe  defend- 
ant was  not  operating  the  machine.  In  it- 
erating a  motor  vehlde,  It  would  se«n  that 
the  person  who  does  so  has  charge  of  the 
vehicle  and  Is  directing  ite  course  without 
tbe  interference  or  c^mtrol  of  another  person. 
Tbe  defendant  did  not  j^aoe  his  lltUe  son  in 
charge  of  the  car  and  stert  him  ont  on  the 
road.  It  is  such  an  act  as  that  that  the  stat- 
ute is  calculated  to  inhibit  It  could  not 
have  been  ccmtemplated  Uiat  a  man  should  be 
punished  who  was  driving  his  car  because 
his  little  boy  placed  his  hands  oa  the  "steer- 
ing whed." 

The  charge  in  the  first  count  is  tbat  tbe 
defendant  pmnltted  his  infant  sim  to  oper* 
ate  his  aatomoblle  on  the  public  highway. 
The  mere  operation  of  the  machine  la  itself 
the  offense.  Tbe  tect  alleged  that  tbe  de- 
fendant permitted  his  Infant  son  to  drive 
past  a  team  without  using  reasonable  care 
does  not  state  sometblng  tbat  is  forbidden 
by  law  except  as  the  defendant  is  forbidden 
to  permit  his  Infant  son  to  operate  a  motor 
vehicle.  There  Is  no  penalty  to  be  inflicted 
upon  the  defendant  because  he  permits  his 
Infant  son  to  drive  past  a  team  without  us- 
ing reasonable  car&  Driving  past  a  team 
without  using  reasonable  care  migbt  be 
charged  as  an  offense  against  the  defendant, 
but  the  defendant  is  not  forbidden  to  allow 
bis  son  to  do  BO  except  as  be  Is  forbiddoi 
to  allow  his  son.  If  he  be  less  than  16  years 
old,  to  operate  his  automobile.  Tbe  second 
count,  therefore,  charges  nothing  to  be  tried 
If  the  first  eouDt  Is  disposed  of.  Tbe  third 
count  attempts  to  charge,  and  does  charge, 
tbat  the  defraidant  permitted  bis  son  to 
drive  past  a  team  without  using  reasonable 
care  and  to  return  to  the  road  less  than  80 
feet  In  advance  of  Bald  team.  Tbat  act  Is 
not  forbidden  so  far  as  it  migbt  prohibit  the 
fathra  from  permitting  his  son  to  drive  past 
a  team  and  to  return  to  the  road  less  than 
30  feet  In  advance  of  the  team.  It  is  only 
forbidden  under  the  general  provision  that 
the  father  cannot  permit  bis  son  to  oper- 
ate his  automobile  on  the  public  highway. 
The  things  attempted  to  be  charged  in  the 
second  and  tUrd  counts  are  not  offenses. 
Tbe  thing  ttiat  tbe  father  is  forbidden  to  do 
is  to  permit  bis  infant  son  to  "operate  a 
motor  vehicle;**  Wheth«  the  Intent  son 
drives  straight  In  tbe  road,  whether  he  drives 
past  a  team,  and  whether  he  returns  to  the 
md  less  than  30  feet  in  advance  of  tbe 
team  are  all  matters  along  the  same  line 
and  immaterial,  ezc^t  as  they  show.  If 
proven,  that  the  defoidant  permitted  his 
son  to  operate  a  motor  vehicle.  If  the  fa- 
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ther  pennitted  hla  Kin  to  do  tbe  tblngs  at- 
tempted to  be  alleged  In  tbe  second  and  third 
counts,  then  be  ia  ponishable  because  be 
permitted  the  son  to  operate  the  antomoblle^ 
and  not  because  of  what  the  son  did  In  so- 
ing  around  the  team  or  In  returning  to  tbe 
road.  It  is  the  permission  given  to  the  son 
to  operate  the  macblne  that  makes  tbe  of- 
fense. It  is  not  tbe  way  that  the  son  oper- 
ates tbe  machine  that  makra  the  offense,  hut 
tbe  mere  fact  that  he  doea  operate  it 

Instructions  8  and  6  are  possibly  mislead- 
ing upon  the  ground  that  tbe  charges  con- 
tained in  tbe  second  and  third  counts  do 
not  Justify  tbem.  As  no  complaint  la  made 
of  these  instructions,  we  will  not  consider 
them.  Tbe  evidence  Is  not  sufficient  to  sus- 
tain tbe  verdict.  The  Judgment  Is  reversed. 

Reversed  and  remanded. 

REESE.  C.  J.,  and  ROSE,  J.,  dissent  upon 
tbe  ground  that  tbe  evidence  woa  nmfllctlng, 
and  Ute  verdict  ot  tbe  Jury  sbonld  stand. 


MAJORS  V.  MAJORS.    (No.  18,806.) 
(Supreme  Court  of  Nebraska.   Nov.  18,  1912.) 

(SvUabut  iy  th0  Court.) 

1.  Fhaudb,  Statutb  or  (5  68*)— Intbbksts  iir 
Real  Pkopebtt— -Pabtnebsiizp  Pbopebtt. 

Ad  agreement  of  settlement  between  part- 
ners, or  between  one  partner  and  tbe  repre- 
seatattvcii  of  a  deceased  partner,  b;  which  a 
division  is  made  of  all  or  a  part  of  the  part- 
nership propertj,  some  of  which  is  real  estate, 
is  not  within  the  statute  providing  that  no  es- 
tate or  interest  in  land  shall  be  created,  grant- 
ed, assigned,  surrendered,  or  declared,  unless 
by  operation  of  law,  "or  by  a  deed  or  convey- 
ance in  writing."  Ckunp.  St  1911«  c.  32.  S  3. 
Such  agreement  between  partners  may  be  wal, 
if  upon  sufficient  cmalderation. 

[Ed.  Note.— For  oflicr  eases,  see  Frauds, 
Statnte  of,  Gent  Dig.  H  109,  110;  Dec.  Dig. 

2.  Bbokibs  (I  48*)— SkcpLOTinir^-ltaoiaBiTr 

FOB  WBmHQ. 

Such  agreement  between  partners  provid- 
ing that  one  of  the  partners  may  find  a  pur- 
chaser for  the  land,  and  have  tbe  proceeds 
above  a  certain  amount  Is  not  within  section 
74,  c.  73,  Comp.  St  1911,  relating  to  con- 
tracts witb  agents  or  brokers  to  sell  lands. 

[EM.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  i  44;  Dec  Dig.  |  43.*] 

3.  CouPBouiss  AND  Settlbment  (S  6*)— Con- 
BiDBBATion— Foundation  fob  qLaiu. 

In  an  action  upon  an  alleged  settlement 
or  compromise,  the  plaintiff  must  allege  that 
there  was  some  reasonable  foundation  for  bis 
claim,  and  that  it  was  made  in  good  faith ; 
otherwise  there  is  no  consideration  tor  the  al- 
keed  agreement  upon  compromise. 

[Ed.  Note.— For  other  eases,  see  Compromise 
and  Settlement.  Cent  Dig.  ||  36-fiO;  Dec. 
Dig.  S  6.»1 

4.  OOHFBOUira    AND    SETTLmrENT    (S  22*}— 

Acnons — Pleading. 

A  petition  in  an  action  to  recover  upon 
an  alleged  contract  of  settlement  or  compro- 
mise must  show  some  consideration  for  the 


contract,  w  it  will  be  ntbfeet  to  a  general  de- 
murrer. 

[EX3.  Note.— For  otha  cases,  see  CkonpromLse 
and^  Settlement,  Gait.  Dig.  %  80;  Dee.  Dig. 

Appeal  from  District  Court,  Lancaster 
County;  Stewart,  Judge. 

Action  by  Nettie  Majors  against  Thomas  J. 
Majors.  From  a  Judgment  Cor  defendant, 

plalntifF  appeals.  Affirmed. 

Geo.  A.  Adams,  of  Lincoln,  for  appellant 
T.  F.  Hamer,  of  Kearney,  and  F.  M.  Tyrrell, 
of  lincoln,  for  appellee. 

SEDGWICK,  J.  This  case  was  decided  in 
the  district  court  for  Lancaster  county  upon 
a  general  demurrer  to  tbe  plalntlfTs  petition, 
and  tbe  plaintiff  has  appealed. 

The  iKtltion  alleged  that  tbe  defendant  and 
tbe  plalntifrs  husband  were  formerly  in  part 
neisblp  In  the  mercantile  business,  and  that 
they  sold  and  disposed  of  the  business  and 
took  as  part  consideration  tiierefor  a  tract 
of  land  located  In  Box  Butte  county,  the  ti- 
tle being  taken  in  the  name  of  tbe  defend- 
ant, and  that  soon  after  tbat  tbe  plaintiff's 
hosband  died,  and  tbat  tbe  defendant  took 
possession  of  the  land  'to  wind  up  said  busi- 
ness of  said  partnership,  pay  the  obligations, 
if  there  woe  any  then  unpaid,  reduce  tbe 
assets  indndJog  tbe  above  described  real  es- 
tate, to  mon^,  and  adjust  and  settle  npsald 
partn^hlp ;  Uiat  the  matter  ran  along  from 
that  time  until  about  tbe  montlis  of  Ftinu- 
ary  or  Marcb,  1907  (about  11  years),  tbe  said 
defendant  bdng  In  poesesslon  of  said  real 
estate  all  the  time  and  receiving  the  rents, 
profits,  and  proceeds  thereof  and  aU  tbe 
time  claiming  be  was  adJnstInK  said  partner- 
ship matters;"  tbat  tbe  plaintiff  tben  de- 
manded a  settlemoit  of  the  partneraliip  af- 
foirs,  and  that  tbe  defendant  account  to  ber 
for  herself  and  ber  etaUdroi  "for  tbe  Intoest 
of  ber  said  deceased  bosband  In  and  to  saTO 
partnership  inropOTtT";  tbat  a  ctHttroveray  ex- 
isted and  bad  existed  for  some  time  as  to  the 
Interest  of  tbe  plaintiff  and  ber  children  in 
tbe  real  estate^  the  plaintiff  Insisting  tor  b^- 
self  and  children  that  they  bad  an  Intorest  fn 
tbe  real  estate,  and  the  defendant  tpglffttig 
that  they  had  no  interest  therein,  and  that  it 
was  agreed  between  tbe  parties,  the  plaintiff 
and  the  defendant,  "that  this  plaintiff  should 
proceed  to  sell  said  real  estate,  and  out  of 
the  sale  of  the  same  tbe  said  defendant  was 
to  have  $8,000,  and  all  over  and  above  said 
sum  of  is,000  was  to  be  received  by  this 
plaintiff  for  tbe  benefit  of  herself  and  tbe 
said  children;"  tbat  the  plaintiff  found  a 
purchaser  who  was  ready  and  able  and  will- 
ing and  offered  to  give  $12,000  for  the  real 
estate,  which  the  plaintiff  agreed  to  take, 
and  notified  the  defendant  but  be  "refused 
to  comply  with  the  terms  of  said  contract, 
but,  upon  the  contrary,  utterly  failed  and 
completely  repudiated  the  same  and  declined 
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to  execute  a  deed  to  said  real  estate";  Uiat 
there  were  seven  children  of  tbe  plaintiff 
and  her  hasband,  who  w&ee  minors  at  the 
thne  of  her  husband's  death.  The  allegation 
that  the  children  were  minors  at  the  time  of 
the  tansband's  death  was  not,  of  courae,  an 
allegation  that  they  were  minors  at  the  time 
of  making  the  alleged  contract,  wliich  was 
11  years  later,  bat  this  perhaps  is  npt  a  ma- 
terial consideration. 

[1]  Tile  defendant  urges  that  an  oral  con- 
tract of  this  kind  would  not  he  ralld  because 
of  the  statute  of  frauds.  There  does  not  seem 
to  be  any  merit  In  this  objection  because  no 
estate  or  interest  In  the  land  was  created  or 
attempted  to  be  created,  granted,  assigned,  or 
fiorrendered  or  declared  by  the  alleged  con- 
tract 

[2]  The  alleged  contract  would  not  be  with- 
in the  statute  providing  that  contracts  of 
agency  for  the  sale  of  real  estate  most  be 
la  writing  and  signed  by  the  parties,  since 
this  was  not  a  contract  of  agency,  bat  was 
rather  an  attempt  to  adjust  matters  arising 
ont  of  the  relation  of  partnership. 

[S,  4]  We  think,  howerer,  the  petition  fails 
to  state  a  cause  of  action  for  other  reasons. 
It  was,  of  course,  the  duty  of  the  surviving 
partner  to  take  possession  of,  the  land,  to 
wind  up  the  business  of  the  partnership,  pay 
its  obligations,  to  reduce  the  assets  includ- 
ing the  land.  Into  money,  and  adjust  and  set- 
tle up  the  partnerslilp  business,  as  it  is  al- 
leged In  the  petition  he  was  at  all  times 
attempting  to  do.  The  plaintiff's  husband, 
If  living,  would  have  no  l^al  claim  to  the 
proceeds  of  the  land  until  all  this  had  been 
done.  If  her  husband  was  living,  he  would 
have  had  such  an  interest  in  the  business 
as  would  without  doubt  afford  a  basis  for  a 
contract  of  settlement  between  himself  and 
the  defendant,  adjusting  their  mutual  rights 
of  the  assets  of  the  partnership,  and  it  may 
be  that  this  Interest  would  be  sufficient  to 
afford  a  basis  for  a  contract  of  the  nature  of 
the  one  allied.  The  plaintiff,  however,  did 
Dot  succeed  directly  to  the  rights  of  her  hus- 
band in  the  assets  of  the  partnership,  since 
for  the  purpose  of  settlement  between  the 
parties  such  assets  are  regarded  as  personal 
property.  She  would  have  an  interest  in  the 
proceeds  of  the  land  provided  tliat,  after 
closing  the  partnership  business,  the  assets 
of  the  partnership  were  more  than  sufflclent 
to  adjust  the  claims  against  the  partnershli^ 
and  provided,  further,  that  the  share  of  the 
estate  of  the  deceased  partner  therein,  was, 
together  with  the  other  property  of  the  es- 
tate, more  than  snlUclent  to  adjust  the  lia- 
bilities of  the  estate  and  pay  the  costs  of 
administration.  She  had  no  legal  title  or 
claim  to  the  assets  of  her  husband's  estate 
as  they  belonged  to  the  administrator.  She 
did  not  hare  any  ri^t  of  action  against  the 
defendant  to  settle  or  compromise.  The  de- 
fendant was  still  attemptiiv  to  adjust  the 


partnenai4>  baslness,  and  an  action  Cor  an 
accountii^  and  adjusting  of  the  partner's  tn- 
teteat  could  only  be  maintained  by  the  ad- 
ministrator of  the  estate  of  the  deceased 
partner.  If  she  bad  any  interest  whatever 
in  this  land.  It  was  contingent,  first,  upon 
the  value  of  the  assets  of  the  partnership, 
and,  second,  upon  the  solvency  of  her  hus- 
band's estate.  She  does  not  allege  the  facts 
In  regard  to  either,  from  which  it  might  he 
found  that  she  had  any  probable  Interest 
It  is  not  necessary  to  determine  In  this  case 
whether  the  plaintiff  could  have  alleged  a 
cause  of  action  of  the  nature  here  attempt^ed. 
It  Is  sufflclent  for  the  determination  of  this 
case  that  she  has  not  allied  any  value  of 
the  assets  of  the  partnership,  nor  the  liabili- 
ties thereof,  nor  has  she  alleged  any  settle- 
ment of  the  estate  of  her  deceased  husband, 
nor  the  amount  of  the  assets  or  liabilities  of 
that  estate.  She  has  not  alleged  in  general 
terms  that  she  had  any  title  or  Interest,  le- 
gal, equitable,  or  contingent,  in  this  land. 
There  wa^  therefore  no  substantial  interest 
or  claim  to  compromise  or  settle,  and  con- 
sequently no  consideration  for  the  alleged 
agreement  In  the  absence  of  all  these  al- 
legations, she  has  failed  to  allege  that  she 
had  any  legal  Interest  in  this  land  to  form 
any  basis  of  settlemeat,  and  the  demurrer  to 
the  petition  was  rightly  sustained. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

HAMEB.  J.,  not  sitting. 


NATIONAL  BNGRAVINR  CO.  v.  QUBBN 

OITY  LAUNDRY.    (No.  16,818.) 
(Supreme  Court  of  Nebraska.    Nov.  IS,  1912.) 

(Syllahu*      the  Court.) 

1.  TbIAX  (I  404*)— FlNDINOfl  BT  OOUBT— Bf- 

FBCT  AS  VEBDICT. 

Where  an  action  at  law  is  tried  in  the 
district  court  without  a  jury,  findings  of  fact 
have  the  same  force  as  a.  verdict 

TEd.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  IS  057-062;  Dec.  IMg.  }  404.«] 

2.  Evidence  (|  442*)-.Paboi.  BtiDxncb-Oon- 

TBACTS. 

Where  a  written  order  for  advertising  mat- 
ter shows  on  its  face  that  it  does  not  contaiu 
the  entire  contract  of  the  Darties,  or  a  de- 
scription of  such  matter,  oral  warranties  made 
by  an  agent  and  the  use  of  a  sample  exhibited 
by  him  in  procuring  order  may,  in  a  prop- 
er case,  be  shown  by  parol,  tbougn  the  order 
contains  a  provision  that  the  prlndpal  will 
not  be  bonnd  by  terms  not  embodied  in  the 
written  instrument 

[Ed.  Note. — For  other  cases,  see  EJvIdence, 
Cent  Dig.  S§  1874-1897;  Dec  Dig.  {  442.*J 

3.  Saxes  (|  166*) — Sale  bt  Sahpcb— Be- 

rUBAI.  70  ACOBFT. 

Independently .  of  express  contract,  a  pur- 
chaser by  sample  may  refuse  to  receive  the 
goods,  when  offered,  if  they  fail  to  correspond 
to  the  sample. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Dig.  if  391^00,  402 ;  Dec.  Dig.  {  166.*] 
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Appeal  from  District  Court,  Adams  Oonn- 
ty ;  DuDgan,  Judge. 

Action  by  the  National  Engraving  Com- 
pany against  tbe  Queen  Cllr  Laundry.  Judg- 
ment (or  defoidant,  and  plalntUF  appeals. 
Affirmed. 

J.  W.  James,  of  Hastings,  for  appellanL 
Tlbbeta,  Morey  &  Fuller,  of  HaatlngH,  tor 
appellea 

rose;  J.  The  amount  In  controversy  Is 
¥41-99.  At  154  Nassau  street,  New  York, 
plaintiff  was  engaged  In  supplying  advertis- 
ing* matter  to  merchants  and  others,  while 
defendant  was  conducting  a  laundry  at  Hast- 
ings. This  Is  an  action  to  recover  the  agreed 
price  of  advertising  matter  alleged  to  have 
been  furnished  by  plaintiff  to  defendant  un- 
der the  following  contract:  "It  is  agreed 
that  the  National  Engraving  Company  wilt 
not  be  held  responsible  for  any  provisions 
not  embodied  In  writing  herein,  and  that 
this  contract  cannot  be  canceled  without  the 
written  consent  of  the  said  company.  Nation- 
al Engraving  Company,  154  Nassau  Street, 
New  Tork :  You  are  hereby  authorized  to  fur- 
nish the  undersigned  one  cut  and  reading 
matter  weekly  for  our  exclusive  use  in  ad- 
vertising the  laundry  business  In  the  city  of 
Hastings,  State  of  Neb.  only,  for  a  term  of 
not  less  than  one  year  from  commencement 
of  service,  and  until  notified  in  writing  to 
discontinue  aame,  for  which  we  agree  to  pay 
to  your  order,  at  New  York  the  sum  ot  aeren- 
ty-flve  c&Oa  and  postage  for  each  cut  at  tbe 
end  of  6ach  calendar  month.  Interchange- 
able base  will  be  fornished  free  to  aabacrlber. 
Dated  Aug.  27,  1907.  Nune:  Queen  City 
Laundry.  Address :  R.  L  Sabln,  Mgr." 
PlalntllFa  claim  la  composed  of  GS  we^ly 
Itbms,  beginning  August  30, 1907.  and  ending 
August  20,  1908,  each  Item  being :  "One  cut, 
reading  matter  and  postage,  @  79^,"  with 
12  cents  added  to  the  total  £or  extra  postage. 
Tbe  claim  was  resisted  on  the  ground  that 
an  agent  for  plaintiff,  in  procuring  tbe  ordw 
represented  and  wananted  the  advertising 
matter  would  be  the  work  of  highly  skilled 
artists ;  that  It  would  be  first  class  and  well 
adapted  to  defaidaufs  bnslness;  that  the 
cuts  olCered  were  cheap  and  Infwlor  In  qual- 
ity, and  did  not  In  any  re^wct  con4)ly  witii 
tbe  agent's  representaUons  and  warranties; 
that  the  agent  In  procuring  the  order  display- 
ed a  sample  of  the  cuts  to  be  soit  to  defend- 
ant; that  the  work  ottered  was  Inferior  to 
the  sample;  that  defendant  canceled  the 
order  after  two  or  three  cuts  bad  been  re- 
ceived, returned  them,  and  thereafter  re- 
fused to  accept  any  more.  Tbe  action  was 
commenced  In  the  county  court  and  dismiss- 
ed. Upon  appeal  to  the  district  court  the 
case  was  tried  without  a  jury.  There  the 
court  found  in  favor  of  defendant  on  all  the 
issues,  and  from  a  Judgment  of  dismissal 
plaintiff  has  appealed  to  this  court. 

[1]  Tbe  findings  b^ow  hare  the  same  force 


as  a  verdict  Plaintiff  argues,  bowever,  that 
the  evidence  Is  insufficient  to  sustain  the 
Judgment  There  is  testimony  tending  to 
show  that,  promptly  after  the  first  cut  was 
received,  defendant  wrote  a  letter  to  plain- 
tiff, and  therein  objected  to  the  character  of 
the  work  and  to  the  advertising  matter  fur- 
nished. Intimating  that  it  was  not  adapted  to 
defendant's  business,  and  saying,  "If  this  is 
a  sample  of  the  class  of  cuts  you  are  turning 
out,  you  may  discontinue  sending  me  ad- 
vertising matter that  In  a  reply  plaintiff 
sent  another  cut,  recognized  the  rlgbt  of  de- 
fendant to  make  objections  to  the  advertis- 
ing matter  furnished,  and  said,  "We  are  al- 
ways ready  to  correct  any  errors  on  our  part 
and,  in  cases  where  the  cuts  that  we  send 
are  not  suitable,  we  are  always  willing  to 
send  new  one  In  Its  place  without  addi- 
tional charge;"  that,  after  receiving  three 
or  four  of  the  cuts,  defendant  returned  them, 
and  by  letter  canceled  the  order,  and  there- 
after refused  to  accept  any  more ;  that  those 
afterward  sent  were  returned  by  the  post 
office  authorities;  that  plaintiff's  agent  in 
procuring  the  order  made  tbe  representations 
and  warranties  pleaded  In  the  answer;  that 
the  cuts  offered  were  not  made  by  billed 
artists  but  were  cheap  and  Inferior  In  char- 
acter; that  the  advertising  matter  was  not 
adapted  to  defendant's  business ;  that  all  the 
work  offered  and  all  the  cuts  tendered  were 
Infwior  to  the  sample  and  not  suitable  for 
the  purposes  for  which  they  were  Intended. 
Wblle  the  testimony  adduced  by  defoidant 
to  establiab  the  defenses  pleaded  ts  rather 
weak,  and  while  the  qualifications  of  an  ex- 
pert who  testified  to  the  character  of  tbe 
cuts  and  to  the  unsultability  of  the  adver- 
tising matter  rejected  by  defendant  are  not 
very  satisfactory,  the  judgment  b^w  Is  not 
without  support  In  the  evidence. 

[2]  To  avoid  tbe  consequence  of  tike  trial 
eonrPs  findings,  plalntUF  argues  tlut  the  tes- 
timony relating  to  the  agenfs  warranties 
and  sample  diould  be  disregarded,  because 
defmdant  was  bound  by  the  following  pro* 
vision  of  the  order:  "It  Is  agreed  that  the 
National  Engraving  Company  will  not  be 
Held  lesponslbie  for  any  prorlsions  not  em- 
bodied in  writing  herein,  and  that  this  con- 
tract cannot  be  canceled  without  the  written 
consent  of  tbe  said  company."  The  point 
argued  does  not  seem  to  be  well  takoi,  when 
the  order  itsdf  and  the  interpretation  of  the 
parties  to  It  are  considered.  The  order  shows 
on  its  face  that  the  cut  and  the  reading 
matter  are  not  described  in  the  contract. 
What  defendant  ordered  was  "one  cut  and 
reading  matter  weekly  for  our  exclusive  use 
in  advertising  the  laundry  business"  In 
Hastings,  The  sample  used  In  procuring  the 
order  Is  not  mentioned  In  the  contract.  In 
replying  to  the  letter  In  which  the  first  ad- 
vertising matter  was  condemned  by  defend- 
ant as  unfit  for  that  purpose,  plaintiff  wrote: 
"We  are  sending  you  to-day  a  new  cut  and 
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trust  that  same  will  be  to  your  liking.  At 
anj  time  tbat  the  cuts  don't  suit  you,  write 
to  us  and  you  will  always  find  us  ready  to 
salt  you  in  your  demand.  We  can  assure 
you,  tbat  we  sball  do  our  utmost  to  Mrre 
you  wltb  tbe  beet  during  the  life  of  the 
contract"  The  record,  therefore,  shows  both 
parties  understood  that  all  of  the  terms  of 
the  contract  were  not  Inserted  In  the  writ- 
ten instmment.  Plaintiff  accepted  It,  and 
sued  for  the  entire  sum  due  for  fall  per- 
formance. The  sample  shown  by  the  agent 
and  the  warranties  made  by  him  were  In- 
struDoentalltles  employed  in  procuring  the 
order,  and  are,  under  the  drcunstances  of 
this  case,  binding  on  the  principal,  notwith- 
standing the  attempt  to  confine  its  agree- 
ment to  the  terms  of  the  written  instrument 
Esterly  Harvesting  Machine  Co.  t.  Frolkey, 
34  Neb.  110,  51  N.  W.  OM. 

[3]  It  is  a  well-established  rule  that,  In* 
dependently  of  express  contract,  a  pnrdiaser 
by  sample  may  refuse  to  receive  the  goods 
when  offered.  If  they  fall  to  correspond  to 
the  sample.  Gill  v.  Kaufirfan,  16  Kan,  571; 
Keeler  v.  Panlns  Mfg.  Co.,  43  Tex.  Civ.  App. 
536,  96  S.  W.  1097;  Washington  Hydraulic 
Press  Bride  Oo.  v.  Slnnott  (Sup.)  02  N.  T. 
Supp.  504-  For  the  reasons  given,  the  Judg- 
ment will  not  be  set  aside  f6r  Insnffldency 
of  tbe  evidence. 

Affirmed. 


KINNEY  V,  CHICAGO,  B.  A  Q.  R.  00. 
(No.  16,812.) 

(Supreme  Court  of  Nebraska.    Nov.  13,  1012.) 

(BpUabur  hv  the  Cowt.) 

1.  AFPBAZ.  and    ElBBOB  (|  1002*)— BSTIIW— 
CONFUOIINO  E}VIDENOS. 

Wliere  the  evidence  is  confllctliig  as  to 
whether  a  cow  tbat  was  killed  by  a  train  got 
oa  tbe  right  of  way  through  a  gate  negligent- 
ly left  open  by  plaujtiiC  or  by  pasihig  fbrougli 
a  defecdve  right  of  way  fence  and  there  is 
Bofficient  evidence  to  support  the  verdict  this 
court  will  not  interfere,  even  though  it  might 
reach  a  different  conclusion  upon  the  same  evi- 
dence. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  H  3035-8^7;  Dec.  Dig.  S 
1002.*! 

2.  TmIAL    (i  2e6*>>-lNBTBUCTIONft— CiTBB  OF 

Ebbob  bt  Othkb  Instruction. 

A  case  will  not  be  reversed  on  account  of 
tbe  giving  of  an  instruction  which  ii  not  bas- 
ed npon  the  evidence,  where  the  jury  baa  been 
properly  instructed  on  the  point  at  issue  at 
tbe  complainant's  reqnest,  and  it  la  not  appar- 
ent tbat  prejudice  has  resulted. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
^^ji  705-713,  716,  716,  718;    Dec.  Dig.  i 

3.  RAiLBOADfl  ({  440*)— Injubies  to  Stock— 

AneWEB— ISSDBS. 

An  answer  which  admits  that  a  railway 
company  "is  now  operating"  tbe  railroad,  and 
does  not  specifically  deny  that  it  was  the  own- 
er of  or  was  operating  the  railroad  at  time 
of  the  accident  Is  not  sufficient  to  raise  the  is- 


sue of  its  ownership  of  or  operation  of  the 

railroad  at  that  time. 

[Ed.  Note.— For  other  cases,  •  see  Bailroads. 
Cent  Dig.  8S  1570-1574;  Dec  Dig.  S  440.*J 

4.  AfFEAL    AND    BbSOB    ({  006*)- RlVIBW— 

DzscBEnon  of  Coubt. 

Whether  defendant  shall  be  permitted  to 
amend  an  answer  after  a  trial  has  been  begun 
is  a  matter  within  the  discretion  of  the  district 
court  and,  unless  abuse  of  such  discretion  is 
shown,  the  action  of  that  court  will  be  up- 
held. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
gio^  Gent  Dig.  |S  3825-SS38:  Dec  Dig.  S 

^peat  from  District  Court,  Gage  Conntr; 
Pemberton,  Judge. 

Action  by  Samuel  A.  Kinney  against  the 
Chicago,  Burlington  ft  Qnincy  Railroad  Com- 
pany. Judgment  for  plalntUt;  and  defendant 
appeals.  Affirmed. 

Hazlett  ft  Jack,  of  Beatrice,  and  Byron 
C^rk,  of  Omaha,  for  an>elUuit  A.  D.  Mc- 
Candless  and  Samuel  BlnakCT,  both  of  Beat- 
rice, for  app^Iea 


LBTTON,  J.  Plaintiff  recovered  a  verdict 
and  Judgment  against  the  defendant  upon 
four  causes  of  action ;  the  first  l>elng  for  the 
wrongful  killing  of  a  cow  npon  the  railroad 
track  of  defendant  tbe  others  being  for  three 
separate  fires  in  the  orchard  of  plaintiff 
which  it  Is  alleged  were  caused  by  the  negli- 
gence of  defendant  in  operating  Its  trains. 

[1]  1.  It  is  contended  that  there  is  not  suf- 
ficient evidence  to  sustain  the  verdict  as  to 
the  first  cause  of  action.  A  large  number  of 
plaintiff's  cattle  were  on  the  right  of  way, 
but  only  one  cow  was  Idlled  by  the  train. 
The  evidence  Is  conflicting  as  to  the  condi- 
tion of  the  railroad  fence.  On  behalf  of 
plaintiff,  there  Is  testimony  that  the  f^ce 
was  in  very  bad  condition ;  that  at  different 
places  the  wires  were  off  the  posts  for  a 
distance  of  over  two  rods;  that  In  anotlier 
place  the  hlgbest  wire  was  only  22  Inches 
from  the  ground.  At  other  places  the  wires 
were  buried  in  the  dirt,  and  at  still  another 
place  the  ground  was  washed  out  underneath 
the  fence,  so  ttiat  a  person  might  walk  be- 
neath. Plaintiff  testlflra  that  he  examined 
the  fence  on  the  day  the  cow  was  killed,  and 
saw  many  fresh  tracks  where  cattle  had 
passed  over  It,  when  the  wire  was  down«  on- 
to the  right  of  way. 

On  tbe  part  of  the  defendant  there  is  testi- 
mony that  the  fence  was  In  fairly  good  con- 
dition, although  cattle  could  walk  through  at 
tbe  place  where  tbe  soil  was  washed  out,  but 
that  there  were  no  tracks  there  or  at  other 
points  where  the  fence  was  defective.  There 
Is  also  proof  that  a  gate  In  the  fence  was 
left  open  by  plaintiff  or  his  man.  There  is 
a  decided  conflict  as  to  whether  or  not  tliere' 
were  tracks  showing  that  the  cattle  had  pass- 
ed through  the  dilapidated  fence  or  through 
the  gate  in  order  to  reach  tbe  right  of  way. 


•For  otber  esses  am  same  toplo  and  secUon  MUUBER  in  Dae.  Dig.  *  Am.  Dig.  Kv-No.  Sertee  A  Rep'r  Indazes 
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The  etldenoe  being  in  this  condition,  the 
qiUBtloii  of  fact  wu  for  the  Jury  to  decide. 

[1]  Complaint  Is  made  as  to  the  giving  and 
refosal  of  certain  Instructions  relating  to 
this  cause  of  action.  After  stating  to  the 
iniy  that  tbe  law  of  this  state  required  rall- 
roads  to  fmce  their  trader  and  the  respee- 
tlre  claims  of  the  plalntlfl  aiMl  defoadant  as 
to  the  manner  that  the  cow  got  on  the  right 
of  way,  the  conrt  properly  Instrncted  fSn  jury 
that,  tf  they  found  she  passed  through  the 
fence,  the  defendant  was  liable,  but.  If  they 
believed  she  passed  through  the  gate,  thai 
they  should  find  for  the  defendant,  unless 
they  found  that  the  plaintiff  was  entitled  to 
recover  by  reason  of  the  n^Ilgence  of  the 
engineer.  He  also  told  the  Jory  In  Instruc- 
tion Mo.  S  "that  It  Is  the  duty  of  an  engtaeer 
In  charge  of  a  train  to  exerdse  such  a  look- 
out as  is  constetent  with  his  other  duties  to 
ascertain  the  presence  of  obstructions,  upon 
the  track,  and  in  this  case,  if  such  a  i»ee&n- 
tlon  would  have  revealed  the  presence  of  the 
cow  oa  the  track  In  time  to  tiave  avoided  her 
injury  by  the  use  of  ordinary  care,  the  rail- 
road company  was  liable  for  Injuries  inflict- 
ed upon  ber,  althou^  abe  was  not  actually 
seen  until  too  late  to  avoid  striking  her." 
It  is  said  that  this  Instruction  Is  OTweoua 
because  not  ajvllcable  to  any  evidence  In  the 
case,  that  the  evidence  diowed  the  cow  came 
on  the  track  from  the  borrow  pit  Just  before 
she  was  strudt.  The  court,  at  defmdanf s 
request,  folly  instructed  that,  if  they  believed 
thto  to  be  true,  tb^  was  no  neg^:enoe  In 
the  handling  of  the  train  which  would  enable 
plalntur  to  recover.  We  think  no  prejudice 
could  be  suffered  under  this  condition  i  of 
facta. 

Complaint  is  made  of  fb»  giving  of  instmc- 
lion  No.  4,  for  the'  reason  that  by  It  the  Jury 
are  not  reipilred  to  base  their  flndli^  upon 
the  evidence  In  the  case.  We  think  in  view 
of  the  otber  instructions  which  were  given 
by  the  court,  some  of  them  at  defoidant's 
request,  in  one  of  which  the  Jury  were  ex- 
pressly told  th^  "should  look  wholly  to  the 
evidence  for  the  facts"  and  In  others  they 
were  told  that  If  tiiey  "ftnmd  from  the  evi- 
dence^" etc.,  this  complaint  is  without  merit. 

Considering  the  eitire  testimony  cm  this 
cause  of  action,  the  Issue  seems  to  have  beea 
fairly  submitted,  and  we  find  no  error  there- 
in prejudidal  to  defendant, 

[3]  Complaint  Is  made  that  the  conrt  erred 
In  fafllng  to  submit  to  the  Jury  an  Issue  as  to 
whether  defmdont  in  this  case,  the  Ohlci^, 
Burlington  &  Quincy  Bailroad  Company,  or 
the  Chicago,  Burlington  &  Quincy  Ballway 
Company,  was  the  owner  of  or  was  operating 
the  railroad  at  the  time  stated  in  the  peti- 
tion. We  tUnk  the  pleadings  Justify  the 
court  in  ignoring  this  so-caned  issue.  The 
answer  admits  that  the  defendant  is  "now 
operating"  th»  railroad.  It  pleads  that  die 
death  of  the  cow  was  caused  by  plalntlfFs 
negll^nce,  and  contains  a  general  denial  as 


to  all  facta  not  *^ereln  spedflcally  admitted 
to  be  tme."  No  specUle  doilal  of  dffittfkdanfs 
ownership  of  the  road  at  the  time  <tf  the  ac- 
cident is  to  be  found  in  the  answer.  We 
think  Qie  admission  that  it  is  now  opwating 
the  road  carries  ^th  It  in  the  absence  of  a 
8pe<^c  denial  the  xwesnmption  that  it  was 
operating  the  road  at  the  time  tlie  Injuries 
were  suffered. 

[4]  It  is  also  assigned  that  the  court  nxed 
in  refusing  to  permit  an  amendmoit  to  be 
made  to  the  answer  aUe^g  negligoioe  on 
the  part  of  plaintiff  In  permitting  weeds  to 
stand  and  rubbish  to  accumulate  in  the  ot- 
chard.  This  amendment  was  proposed  after 
the  Jury  were  impaneled  for  the  trial.  The 
orfghial  answer  was  filed  on  November  IS, 
1909.  The  amendmoit  was  tendered  on 
Much  8, 1910.  The  plalntUTs  farm  seems  to 
be  distant  at  least  16  miles  ttom  the  place 
of  trial,  and  any  additional  witnesses  made 
necessary  6y  the  amendment  would  have  to 
be  summoned  from  that  di^ance.  Even  If 
this  amendment  set  up  a  new  defense,  no  rea- 
son was  shown  why  it  vas  not  toidered  be- 
fore the  time  of  the  trial  At  m<A  a  time 
and  nnder  all  the  circumstances  we  think  the 
district  court  was  Justified  in  refusing  to  per- 
mit the  amendment  Some  of  the  witnesses 
for  the  defense  testis  that  a  number  of  the 
trees  which  had  been  damaged  by  the  fire 
scorching  or  burning  the  lower  limbs  could 
be  restored  by  inxmlng  the  injured  limbs. 
Defendant  requested  an  lnstmctl<»i  that  the 
measure  of  damages  as  to  such  trees  "is  the 
value  of  tte  labor  of  trimming  olt  such  low- 
er limbs,  as  to  which  there  Is  no  evidence 
exc^  that  it  would  be  nominal,  so  that  for 
such  trees  you  could  in  no  event  avrard  plain- 
tiff anything  but  nominal  damages.'*  We 
think  this  Instruction  was  properly  refused. 

It  was  proper  *for  the  Jury  to  consider  tids 
testimony  in  arriving  at  their  verdict  as 
tending  to  mitigate  the  damages  but  we  think 
the  tendered  Instruction  erroneons.  The 
Jnry  was  instructed  that  the  measure  of 
plaintiff's  damage  was  the  difference  In  value 
of  the  trees  Injtured  or  destroyed  as  they 
stood  Immediately  before  the  fire  and  Im- 
mediately after  the  fire,  and  this  la  the  true 
rule  as  repeatedly  decided  I7  this  conrt 

We  find  no  [wejudlclal  error  In  the  record, 
and  the  Judgmoit  of  the  district  conrt  Is  af- 
flrmed. 


WALLACE  T.  COX  et  al.    (No.  IT.OflS.) 
(Supreme  Court  of  Nebraska.    Kot.  13,  1912.) 

(Syllahua  hj/  the  Court.) 
1.  Replevin  (S  110*)  —  Judgukrt  fob  Dx- 

FERDANT— ReTUBM  OF  PbOPEETT. 

Where,  in  an  action  of  replevio,  the  prop- 
er^ in  dlBpnte  Ib  delivered  to  the  plaintiff  npon 
the  execadon  of  a  proper  bond,  and  the  trial 
results  In  a  Judgment  in  taror  of  the  defend- 
ant and  for  a  return  of  the  property  to  him,  it 
1b  the  duty  of  the  plaintiff  to  return  the  pos- 


'For  oUi«r  o«*M  see  sus*  topic  and  Mctlon  NUMBER  In  Dee.  X>ls>  A  Am.  Die.  Ker-No,  Strtm  ft  Rep'r  Indexes 
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KsdoD  of  the  replevied  property  to  the  defend- 
aat  wiUiln  a  naaonable  time  in  Bubstantially 
the  same  condition  as  when  taken,  without  de 
terioration  la  value. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §§  430-436 ;  Dec  Dig.  i  110.*] 

2.  Replevin  (U  120,  124*)  —  Judgment  fob 

DSTENDANlV-SlEDEUTEBT— ItXTUBAX.^TO  AC- 
CEPT—DAUAOES. 

In  case  the  replevied  property  la  not  rede- 
livered or  tendered  back  within  a  reasonable 
time,  and  when  tendered  Is  greatly  dimiaished 
in  valtie  by  use  while  in  the  possesion  of  plain- 
tiff, the  defendant  may  refuse  to  accept  or  re- 
ceive the  property  and  bring  suit  on  the  re- 
plevin bond.  The  measure  of  damages  will  be 
tlie  value  of  the  replevied  property  as  found 
and  adjudged  In  the  leideTin  action,  plus  the 
coats  therein,  wiUi  Interest. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent.  Dig.  H  479,  487-487;  Dec.  Dig.  »  120. 
124*} 

Sedgwick.  3.,  dissenting. 

Appeal  from  District  Court,  Webster  Coun- 
ty; Dungan,  Judge. 

Action  b7  William  Bi  Wallace  against  A. 
W.  Cox  and  otbers.  Judgment  for  plalntltt, 
and  defendants  appeal.  Affirmed  on  condi- 
tions. 

Bernard  McNeny  and  EL  U.  Overman.  botB 
of  Red  Oloud,  for  appdlants.  L.  H.  Black- 
Jedge,  of  Red  OUmd,  for  appellee^ 

REESE,  O.  J.  Ttds  action  was  Instituted 
in  the  district  court  for  Webster  county.  It 
Is  alleged  in  the  petition  that  on  the  17th 
day  of  July,  1900,  the  Glark  Implement  Com- 
pany, a  (Corporation,  conunenced  an  action 
In  that  court  against  the  plaintiff  to  recover 
the  possession  of  cotaln  spedflc  personal 
property,  vhieh  Is  shown  to  be  a  threshing 
machine  and  traction  engine ;  that  an  order 
of  delivery  was  Issued,  the  property  of  the 
nine  of  f2,000  taken,  when  a  replevin  bond 
in  the  sum  of  |4,000  was  duly  executed  by 
the  plaintUf  in  the  action;  that  upon  the 
trial  of  said  cause  such  proceedings  were 
had  as  resulted  in  a  finding  in  favor  of 
the  plaintiff  in  this  action,  asaesatng  his 
damages  at  the  sum  of  $404.50;  that  the 
rli^t  of  property  and  of  possession  were 
iQ  tUs  plaintUf.  which  was  of  the  value  of 
^000;  that  Judgment  was  rendowd  in 
favor  of  this  plaintlif  for  tlie  said  sum  of 
$404.50.  with  costs  taxed  at  $121.00.  and  for 
a  retom  of  the  property  <a  in  lien  of  snch 
return  the  value  thereof,  to  wit,  $2,000;  that 
"defendant  has  not  returned,  nor  offered  to 
return,  raid  i^vperty  In  the  same  or  substan- 
tially the  same  condition  In  which  it  was 
taken,  and  no  part  of  said  judgment  has 
been  paid";  that  "an  execution  was  issued 
■  *  *  on  said  Indgment  in  favor  of  this 
plaintiff,  which  was  returned  wholly  unsat- 
tsfled."  action  is  founded  on  the  re- 

plevin Bond  to  recover  tlie  sum  of  $2,528.10, 
being  the  value  ot  the  prop^ty.  damages, 
interest,  and  the  costs  of  the  former  suit 

The  defendants  Cox  and  Boyd  answered, 


admitting  the  avmnenis  of  the  petition  as 
to  the  prior  suit  and  the  judgment  rendered 
therein,  but  allege  that,  i^ter  the  termina- 
tion of  said  action,  the  jffoperty  involved  in 
the  suit  was  all  returned  to  plalntifl,  and  in 
better  condition  than  when  taken  under  the 
writ  of  replevin.  All  unadmitted  allega- 
tions are  denied.  Defendant,  the  Clark  Im- 
plement Company,  filed  its  s^iarate  answer, 
but  which  la  substantially  the  same  as  that 
filed  by  Cox  and  Boyd.  The  relies  are  gen- 
eral denials.  The  cause  was  tiled  to  a  Jury ; 
the  remit  being  a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  $2,686.33. 
A  motion  for  a  new  trial  having  been  made, 
overruled,  and  judgment  stored,  defendantH 
appeal. 

[1]  Some  objection  Is  made  to  the  above- 
quoted  part  of  the  petition,  and  it  is  con- 
tended that  the  use  of  the  word  "substan- 
tially" so  militates  against  the  other  aver- 
ments as  to  render  them  ineffectual  aa  an 
allegation  that  the  proper^  had  not  been 
returned.  As  we  view  the  cas^  the  objec* 
tion  is  not  of  much  importance,  as  there  is 
no  contention  tiiat  the  propraty  was  not  re- 
turned. While  It  is  admitted  by  plaiqtiff 
that  the  property  was  returned,  it  is  insist- 
ed that  it  was  not  returned  In  the  same  con- 
diti(m  as  when  taken  from  him  under  the 
writ,  and  that  he  refused  to  accept  it  The 
theory  upon  which  the  case  was  tried  by 
plaintiff  was  that  the  property  was  not  re- 
turned within  a  reasonable  time,  and,  when 
it  was  returned,  it  was  in  so  badly  damaged 
condition  as  to  relieve  plaintiff  from  the 
duty  of  accepting  it,  and  gave  him  the  op- 
tion of  rejecting  it  and  suing  upon  the  bond 
for  the  value  as  foond  and  adjudged  on 
the  trial  of  the  replevin  Suit  It  is  contend- 
ed by  defaidants  that  plaintiff  has  no  op- 
tion, but  must  rec^ve  the  ^perty,  and 
could  then  sue  for  the  difference  in  its  yalw 
between  what  It  was  when  taken  and  at 
the  time  of  the  return.  To  the  extent  of 
submitting  to  the  jury  the  question  of  the 
condition  of  the  property  when  returned,  the 
court  adopted  plaintiffs  view  of  the  law. 
If  the  court  was  right  in  this,  the  language 
of  the  petition  to  which  objection  Is  made 
becomes  unimportant 

The  trial  of  the  replevin  case  was  had  in 
November.  1909,  the  &ial  judgment  being 
rendered  on  the  1st  day  of  December  of  that 
year.  The  action  was  commenced  In  July, 
1909,  the  replevin  bond  bearing  date  of  the 
19th,  at  which  time  the  property  was  deliv- 
ered to  defendant  Defendant  returned  the 
property  to  plaintiff  on  or  about  the  25th  of 
February,  1910.  and,  when  examined  by 
plaintiff  and  others  called  by  him  for  that 
purpose,  he  gave  to  defendants  a  notice  in 
writing  that  he  would  not  accept  It  This 
notice  is  dated  the  26th  of  February,  1910, 
and  refers  to  the  tender  of  return  having 
been  made  the  day  before.  While  there  Is 
a  sharp  conflict  In  the  evidence  as  to  the 


•?ar  otner  oases  see  aams  topic  and  section  NUMBER  Is  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  lodexea 
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condition  of  both  the  separator  and  engine 
at  tlie  time  the  return  was  tendered  to 
plaintiff,  as  compared  with  their  condition 
when  taken  under  the  order  ot  replevin, 
there  la  sufficient  to  sastaln  the  finding  of 
the  jury  that  both  were  very  materially  In- 
jured by  wear  and  breakage,  and  that  their 
value  was  reduced  probably  one-half  by  rea- 
son ot  their  Impaired  condition.  So  far  as 
ia  shown  by  the  record,  they  had  been  In 
the  possession  of  defendants  from  the  19tb 
day  of  July,  1909.  until  the  25th  day  of 
February,  1910,  and  there  seems  to  be  no 
doubt  that  they  had  been  put  to  use  during 
the  threshlnff  season  while  In  defendants' 
possession. 

[2]  It  is  fundamental  that,  where  a  Judg- 
ment in  an  action  of  replevin  Is  against 
the  plaintiff,  It  Is  his  dut7  to  return  the 
property  to  the  defendant  within  a  reason- 
able time  in  substantially  as  good  condition 
as  when  taken,  and  this  would  satisfy  the 
Judgment  In  bo  far  as  the  return  had  been 
ordered  if  the  property  was  accepted  by  the 
defendant,  but  It  wonld  not  can<^  the  mon- 
ey Judgment  for  damages,  nor  would  It  de- 
prive the  defendant  of  his  action  for  depre- 
dation of  the  value  of  the  property  while 
out  of  his  possession.  While  this  is  all  true, 
yet  the  duty  of  returning  the  property  with- 
in a  reasonable  time  and  In  substantially  an 
unimpaired  condition  should  be  performed, 
and  It  does  not  lie  with  the  plaintiff  in  the 
action  after  long  delay  to  return  proi>erty 
badly  damaged  by  use  or  otherwise,  compel 
the  defendant  to  accept  it,  and  then  litigate 
the  question  of  damages  In  another  action. 
Oar  statute  does  not  provide  that  the  prop- 
erty shall  be  returned  in  the  same  condition 
as  when  taken,  as  in  some  states,  but  the 
holding  is  practically  uniform  that  such  a 
statute  is  not  necessary,  as  we  have  In  ef- 
fect held.  Some  of  the  authorities  sustain- 
ing these  views  we  here  cite,  but  without 
quoting  from  any.  ESckhoff  v.  Bikenbary,  52 
Neb.  332,  72  N.  W.  308;  Berry  v.  Hoeffner, 
56  Me.  170;  Parker  v.  Slmonds,  S  Meta 
(Mass.)  205 ;  Capital  Lumbering  Go.  v. 
Learned,  36  Or.  544,  58  Pac.  454,  78  Am.  St 
Rep.  792 ;  Chllds  v.  Wilkinson,  15  Tex.  Olv. 
App.  687,  40  S.  W.  749;  Fair  v.  Citizens' 
State  Bank,  69  Kan.  353,  76  Pac.  847,  105 
Am.  St  Bep.  168,  2  Ann.  Cas.  960 ;  Douglass 
V.  Doaglass,  21  Wall.  98,  22  L.  Ed.  478; 
Pittsburgh  Nat  Bank  of  Commerce  v.  Hall, 
107  Pa.  583  ;  34  Cyc.  1551,  1652;  Cobbey, 
iEteplevln  (2d  Ed.)  {  1182;  Wells,  Replevin 
<2d  Ed.)  i  422;  Shlnn,  Replevin.  S  679.  In 
some  of  the  cases  dted,  and  In  the  dtationa 
from  Wells  and  Shlnn,  It  is  said  that  the 
party  returning  may  do  so,  even  if  the  prop- 
erty Is  depredated  In  value,  and  leave  the 
one  to  whom  the  return  Is  made  to  his  ac- 
tion on  the  bond  for  the  deficiency,  but  we 
apprehend  that  in  order  to  secure  this  right 
If  it  may  be  so  secured,  the  return  must  be 
had  within  a  reasonable  time,  which  would 
be  soon  after  the  judgment    In  this  case 


the  offered  return  could  scarcely  be  said 
to  be  within  a  reasonable  time. 

Where  the  property  la  not  returned,  the 
plaintiff's  meaanre  of  damages  is  Its  ral 
ue  when  taken  under  the  writ,  with  le- 
gal interest  theceon  from  the  date  of  the 
wrongful  taking  by  the  plaintiff  in  replev- 
in, but,  in  that  event,  the  successful  defend- 
ant must  be  content  with  a  recovery  of  tbe 
value  at  the  time  It  was  taken  from  him 
with  legal  interest  to  the  time  of  the  trial, 
and  he  can  have  noUilng  further  in  the  way 
of  damages. 

In  Romberg  v.  Hughes,  18  Neb.  579,  26 
N.  W.  851,  it  is  said;  the  late  Judge  Max- 
well writing  the  opinion  of  the  court:  "It 
is  only  In  cases  where  a  return  of  the  prop-  i 
erty  Is  had  that  the  party  to  whom  tbe  j 
property  Is  returned  is  entitled  to  damages  i 
for  the  detention.    The  rule  allowing  tbe  | 
valae  of  the  use  la  peculiar  to  replevin,  and  I 
grows  out  of  the  fact  that  the  party  to 
whom  the  property  is  awarded  seeks  to  re-  I 
cover  the  property  Itself,  and  not  Its  val- 
ue.   In  such  case,  when  the  property  is  re- 
turned, tbe  party  to  whom  tbe  return  U  \ 
made  Is  entitled  to  the  damages  awarded  for  j 
the  detention.    If,  however,  a  verdict  is  | 
rendered  for  the  value  of  the  property,  tbe  ' 
action  In  that  regard  being  one  for  damages 
only,  the  measure  of  damages  Is  the  value  ' 
of  the  property  as  proved,  together  with  law- 
ful interest  thereon  from  the  date  of  the 
unlawful  taking,"   See,  also,  Aultman,  MlUcr  i 
&  Co.  V.  Stichler,  21  Neb.  72,  31  N.  W.  241.  , 

Since  the  jury  in  the  replevin  suit  found  ^ 
the  value  of  the  property  in  dispute  to  be 
$2,000,  and  upon  which  the  Judgment  wa^ 
rendered  and  the  same  was  not  appealed  from, 
that  mast  be  the  limit  of  plaintiff's  recovery, 
with  legal  Interest  from  the  time  the  proper- 
ty was  taken  under  the  writ 

The  JncUpnrat  of  tbe  district  court  will  ' 
therefore  be  reversed,  and  tbe  cause  remand- 
ed, unless  the  plaintiff  within  60  days  from 
the  rendition  of  the  order  hereby  made  re- 
mits from  the  judgment  the  sum  of  $404.50 
as  of.  the  date  of  the  judgment  In  this  case. 
If  such  remittitur  is  filed,  the  Judgment  of 
the  district  court  for  the  sum  of  $2,121.60, 
with  Interest  at  7  per  cent  on  $2,000  from 
the  18th  day  of  July,  1909,  wUl  be  affirmed, 
but  at  the  costs  of  the  appellee.  The  ^ect 
of  the  affirmance  of  the  Judgment  In  this 
case,  as  modified,  will  be  a  satisfaetlfm  <tf 
the  judgment  of  December  2,  1009. 

SEDGWICK,  J.  (dlsfleatlng).  This  pUln- 
tUr  refoaed  to  receive  a  retnzn  of  the  prop- 
erty r^levlned.  That  refusal  ia  the  cause 
of  this  lawanit  Was  he  jostlfled  In  law  Id 
so  refusing?  Tbat  is  the  question  to  be  an- 
swered in  the  opinion. 

1.  I  think  the  opinion  oonstnies  the  stat- 
ute Incorrectiy,  as  hereinafter  stated,  bnt 
even  as  the  law  Is  stated  In  the  opinion  the  [ 
petition  and  the  evidence  both  failed  to 
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make  a  case  for  the  plaintiff  because  tbey 
did  not  allege  or  prove  tliat  there  Is  any 
other  or  different  damage  to  the  property 
than  that  which  the  Jnry  allowed  in  their 
verdict  In  the  replevin  action.  The  auc- 
tions of  the  petition  in  this  r^rd  are  only: 
<a)  That  in  the  replevin  action  "Judgment 
was  rendered  for  the  defendant  In  the  sum 
of  $401.60  damages."  (b)  That  the  property 
was  not  returned  "In  the  saxae,  or  substan- 
tially the  same,  condition  In  which  it  was 
tak^"  TblB  clearly  does  not  state  a  canse 
of  action ;  that  Is,  it  does  not  state  any  rea- 
son for  refusing  a  return  of  the  property. 
The  allegatloDS  clearly  amount  to  saying 
that  because  of  damages  which  the  Jury  In 
the  replevin  action  allowed  the  property 
was  not  in  the  same,  or  substantially  the 
same,  condition  in  which  it  was  taken.  This 
is  as  plain  as  though  the  petition  had  alleg- 
ed that  the  defendant  recovered  $404.60 
damages,  and  therefore  bis  property  was  not 
in  the  same  condition  as  when  It  was  tak- 
&i.  The  evld^ce  Is  substantially  the  same 
as  the  petition,  and  therefore  there  is  no  oc- 
casion for  any  liberal  construction  of  the 
petition.  The  evidence  and  the  rulings  of 
the  trial  court  show  plainly  that  the  court 
tried  the  case  upon  the  Incorrect  theory  that 
this  plaintiff  would  be  Justified  in  refusing 
to  receive  a  return  of  the  property  If  he 
could  show  that  the  property  was  not  In  the 
same  condition  when  It  was  returned  as  It 
was  when  it  was  replevined,  without  regard 
to  the  fapt  that  he  had  been  allowed  $404.50 
because  of  the  change  in  the  condition  of 
the  property. 

2.  Section  191  of  the  Code  provides  that 
when  the  property  replevined  has  been  de- 
Uvwed  to  the  plaintiff,  and  the  Jury  finds 
for  Uw  defendant,  "they  shall  assess  such 
damages  as  they  think  light  and  proper  for 
the  dtfoidant"  Similar  words,  as  to  the 
damages  to  be  allowed,  are  also  found  In 
section  190  of  the  Gode^  flection  191a  of 
tbe  Gode,  which  was  enacted  In  1S78,  usee 
aomewliat  different  phmaeology.  tmt  there 
Is  no  reason  tar  saroodng  that  the  X<eglala- 
tvre  Intended  tbereby  to  chance  the  law  in 
regard  to  the  measure  of  damages.  If  the 
property  leitlevtaiea  Is  ddivered  to  the  idaln- 
tlff  and  the  plalntlfl  has  damiu;ed  tb»  prop- 
erty in  any  way  whUe  ^  in  his  possession, 
tEwn  seems  to  be  no  doubt  that  the  defoid- 
ant  may  npim  tbe  trial  of  the  replevin  ac- 
tion recova  such  damages.  If  the  plaintiff 
has  a  Judgment  against  him  tot  a  return  of 
the  proper^,  he  most  pay  the  damages  which 
the  Jury  has  awarded  against  him  for  inju- 
ries to  tike  property  wbile  in  his  possession. 
If  be  tails  to  letnm  tbe  property  at  once 
and  retains  it  and  tbe  property  is  damaged 
in  his  possession  while  he  retains  It  after 
the  Judgment  in  replevin,  a  different  ques- 
tion is  presented  which  Is  not  Involved  In 
this  case.  In  this  case  the  plaintiff  retained 
the  property  from  the  time  it  was  replevined 


In  July  until  the  trial  in  the  following  De- 
cember, and  upon  the  trial  the  Jury  assess- 
;  ed  damages  against  him  in  the  sum  of  $404.- 
60.  It  is  stated  In  the  verdict  that  this 
Is  for  the  use  of  the  property  while  la  the 
possession  of  the  defendant  The  defendant 
In  replevin,  who  Is  now  the  plaintiff  in  this 
action,  is  allowed  to  recover  these  damages, 
and  also  tbe  value  of  the  property  as  it  was, 
after  it  had  been  so  damaged,  and  this  ap- 
pears to  be  wholly  upon  the  ground  that  the 
plalntlfl  In  the  replevin  action  returned  the 
property  In  a  damaged  condition,  so  it  ap- 
pears that  the  property  has  been  damaged; 
that  the  Jnry  has  fixed  the  amount  of  the 
damages.  The  plaintiff  in  r^levlu  Is  com- 
pelled to  pay  It,  and  was  required,  and.  of 
course,  was  allowed,  to  return  the  property 
as  It  was,  after  tbe  damages  were  incurred 
which  he  is  required  to  pay.  The  opinion 
says  that,  "whUe  It  is  admitted  by  plaintiff 
that  the  property  was  returned.  It  is  insisted 
that  it  was  not  returned  in  the  same  condi- 
tion as  when  taken  from  him  under  the 
writ,"  but.  if  the  property  is  damaged  while 
the  replevin  action  Is  pending  and  he  re- 
covers those  damages  in  the  replevin  action, 
he  cannot  refuse  to  receive  the  property 
because  of  those  damages.  Tbe  opinion 
cites  numerous  authorities,  some  of  whldi 
have  no  relation  to  the  law  point  discussed 
In  the  opinion,  and  others  are  said  In  the 
opinion  Itself  to  hold  a  contrary  doctrine. 
It  faUs  to  dte  Teel  v.  Miles.  61  Neb.  642.  71 
N.  W.  296,  and  other  decisions  of  this  court 
which  are  flatly  overruled  by  this  opinion. 

3.  Again,  it  Is  said  in  the  opinion  that  the 
petition  all^d:  "Defendant  has  not  return- 
ed, nor  offered  to  return,  said  property  In 
the  same  or  substantially  the  same  condition 
In  which  it  was  taken,"  The  allegation  Is 
subject  to  criticism  for  duplicity.  It  Is 
neither  a  direct  allegation  that  the  property 
was  not  returned,  nor  is  it  a  direct  allega- 
tion that,  when  returned,  it  was  not  in  the 
same  coi^tlon  as  when  It  was  taken,  and. 
If  It  could  be  constmed  as  an  auction  that 
it  was  not  in  Urn  same  condition  as  wb«i 
taken,  that  allegation  would  be  whoUy  Im- 
materiaU  since  it  Is  conceded  by  everybody 
and  so  found  1^  tbe  Jnry  In  the  replevin  ac- 
tion ttaat  after  it  was  taken  it  was  damaged 
in  tbe  som  of  $404kBO;  and  that  the  plaintiff 
in  tbe  replevin  action  must  pay  that  amount 
to  the  defendant  therein  and  return  tbe 
property  as  it  was  at  tbe  time  of  the  tzial 
in  the  replevin  acUon.  In  tbe  view  of  tbe 
law  stated  (I  tblnlt  incorrectly)  in  tbe  opin- 
ion, It  Aould  be  shown  at  least  that  tbe 
property  was  damaged  more  than  the  amount 
which  the  plaintiff  in  that  action  was  re- 
quired to  pay  him  m  account  of  the  damage 
and  should  show  that  tbat  damage  was  not 
Included  In  the  verdict  of  tbe  Jnry  In  tbe 
replevin  action: 

4.  It  is  said  in  the  opinion  that  "the  of- 
fered return  could  scarcdy  be  said  to  be 
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within  a  reasonable  time."  .There  is  no  al- 
legation In  the  petition  that  the  return  was 
unreasonably  delayed,  and  there  is  no  at- 
tempt In  the  evidence  to  sustain  the  action 
npon  that  ground.  It  is  not  mentioned  in 
the  brief.  The  judgment  was  entered  In  De- 
cember, and  the  property  was  returned  In 
the  following  February,  less  than  two 
months.  The  defendant  in  this  action  testi- 
fied that  the  roads  were  bad  at  that  season 
of  the  year,  and  that  it  was  returned  as  soon 
as  the  ro'bds  were  passable.  The  plaintiff 
also  testified  that  the  property  was  returned 
as  soon  as  the  roads  were  good,  and  never 
at  any  time  made  any  objection  on  aoootint 
of  the  delay. 

I  think  the  Judgment  of  tlie  district  court 
should  be  reversed. 


INTEENATIONAL  TEXT-BOOK  00.  T. 
MARTIN.    (No.  17382.) 
(Supreme  Court  of  Nebraska.   Nov.  13,  1812.) 

CSyUa»tw  &y  ike  Court.) 

1.  FoBifBB  Opinion  Adhered  To. 

Oar  former  opinion,  reported  In  82  Neb. 
408.  117  N.  W.  894,  re-examined,  and  adher- 
ed to. 

2.  TBIAI.  (S  262*)— iNBIBUOnONS  — Affuoa- 

BiLiTT  TO  Evidence. 

Inetructlon  of  the  trial  court  considered  in 
the  opinion  held  erroneous,  in  that  it  is  not 
baaed  upon  any  competent  testimony. 

[Ed.  Note.— For  other  casM.  see  TrlaL  OenL 
Dig.  H  6(KS,  596-612 ;  Dec.  Dig.  |  262^1 

S.  CoNTBAOTs  (S  350*>— Actions  toe  Bebaoh 

— StTFFICIENOT  OP  BVIDENCB. 

Evidenoe  examined  and  referred  to  in  the 
opinion  A«M  Insufi^ient  to  sustain  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  C!ontr&cta, 
Cent.  Dig.  H  1819-1828;  Dec  Dig.  S  850.*] 

Appeal  from  District  Court,  Lancaster 
County;    Frost,  Judge. 

Action  by  the  International  Text-Book 
Oompany  against  William  H.  Martin.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Beversed  and  rem^ded,  with  directions. 

Hall  &  Bishop,  of  Lincoln,  and  David  C. 
Harrington,  of  Scranton,  Pa.,  for  appellant. 
McGraw  &  Wilke,  ot  lincoln,  for  appellee. 

FAWCBTT,  J.  This  case  Is  before  ns  a 
seotmd  time.  Our  opinion  upon  the  former 
hearing  may  be  found  In  82  Neb.  408,  UT  N. 
W.  994.  For  a  statement  of  Uio  controTersy 
reference  Is  made  to  that  (pinion.  It  hi  snf- 
flcient,  for  the  purpose  of  this  opiDlon,  to 
state  that  plaintiff  conducts  a  correspondence 
sdiool;  that  defendant  entwed  Into  a  con- 
tract with  It  to  take  its  course  of  Instmo- 
tion  In  electrical  engineering,  for  which  he 
was  to  pay  978  In  monthly  payments  of  f2> 
less  10  per  coit  and  plus  f  1  for  a  transfer 
fM;  Uiat  be  continued  his  monthly  payments 
until  he  had  paid  about  (50,  when  he  ceased 
making  such  payments,  and  subsequently  no- 


tified the  agent  of  plaintiff  that  he  did  not 
Intend  to  carry  out  the  contract  The  books 
and  papers  necessary  to  conmience  his  studies 
were  sent  to  him  by  plaintiff,  and  we  gather 
from  his  testimony  that  they  are  still  lu 
the  box  in  which  they  were  shipped  to  him. 
However  that  may  be,  he  nerar  en^ed  iip- 
on  the  studies. 

[1]  Upon  the  former  hearing  we  held  that 
th^  district  court  ened  in  Instructing  the 
Jury  that,  If  plaintiff  was  entitled  to  a  ver- 
dict, the  measure  of  its  recovery  would  be 
the  loss  of  Its  profit  on  its  contract,  plus  the 
value  of  the  services  It  had  rendered  defend- 
ant The  reason  given  for  our  holding  was: 
"It  will  be  observed  that  plaintiff  has  not 
been  in  default  in  any  particular  In  per- 
forming, so  far  as  defendant  would  permit 
It  to  perform,  the  contract;  that  its  under- 
taking is  to  continue  Its  course  of  instruc- 
tion until  it  has  educated  defendant  to  such 
a  degree  of  proficiency  as  to  entitle  him  to 
a  diploma.  No  one  can  logically  establish 
the  period  during  which  its  teachers  must 
send  out  questloDs  and  correct  answers  glvoi 
by  defendant  in  response  thereto.  The  evl- 
denoe  Indicates  that  plaintiff  employs  near- 
ly 400  teachers,  and  the  addition  or  loss  of 
one  student  would  hardly  increase  or  di- 
minish plalntilTB  expense  to  any  perceptible 
degree.  The  contract  Is  entire,  and,  upon 
defendant's  refusal  to  perform,  and  subse- 
quent to  the  maturity  of  all  of  the  monthly 
payments,  plaintiff  ought  to  recover  the  con- 
sideration defendant  agreed  to  pay  it  un- 
less defendant  can  show  some  facta  that 
reasonably  and  definitely  tend  to  mitigate 
plaintiff's  damages." 

[2]  Upon  the  last  trial  in  the  district  court 
evidently  infiuenced  by  the  last  clause  of 
the  last  sentence  above  quoted,  the  court 
again  Instructed  the  Jury  that  if  they  should 
find  from  the  evidence  that  tiie  cost  to  plain- 
tiff of  fulfilling  its  contract  amounts  to  more 
than  the  balance  due  from  defendant  on  his 
contract  then  their  verdict  should  be  fOr 
the  defendant  Construing  the  clause  from 
our  former  opinion,  to  which  attention  has 
been  directed,  to  mean  wtiat  the  trial  court 
evidently  construed  it  to  mean,  atill  tills 
InetrucUon  should  not  liave  been  given,  tor 
the  reason  that  defendant  utterly  lUled  to 
show  by  any  competent  evidence  any  -facts 
tilxat  reasonably  and  definltftly  tend  to  miti- 
gate plainttff*a  damM^es." 

[I]  l%e  only  evidence  oBma  apon  that 
point  is  the  testimony  of  Prof.  Stout,  of  the 
University  of  Nrtiraska,  and  Jdr.  Fomy,  an 
assistant  In  the  office  of  the  state  saperiii- 
tendent  Prof.  Stout  testtfled  as  follows: 
*'Q.  Do  you  know  anything  about  the  nature 
of  the  papers  usnaDy  sent  to  oorrespondenoe 
schools  •  •  •  In  teaching  elecbrlcal  en- 
gineeringT  A.  I  do  not  recall  Uiat  I  have 
ever  seen  any  of  the  electrical  engineering 
papers.   Q.  Do  you  know  the  usual  papers 
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«ent  oat  to  itndenta,  tte  cUn  of  paper,  tbe 
starve  of  auesUouB  a^ed,  the  amonntof  qnes- 
tUau  asked  aa  a  geofirftl  tbii^  In  tbe  papeia 
sent  ont  by  coneepondence  to  tbose  stodenta? 
A.  Taking  the  qneatton  on  a  general  basis 
tbat  way.  I  would  my  tliat  I  do  not  know. 
My  Obserration  Is  limited  to  comparatively 
few  pajfen.  Q.  Do  yon  know  liow  long  It 
takes  a  conpeCent  person  to  examine  the  an- 
swers smt  to  questions  asked  In  (me  ot 
those  papersf  A.  For  an  nnqnalltted  answer 
I  think  I  would  have  to  ansvrer  no."  On 
€ro»-o«imlnatloa,  Ida  testimony  was:  **! 
meet  cUiSbes  day  after  day  In  the  blgher 
Inanch  of  ctvil  engineering.  X  hare  nothing 
to  do  wltik  electrical  englneerliu;  at  alL  My 
ezperince  U  based  on  the  foor-year  coarse 
of  InstmctliHi  In  englaeerlDg  leadlfig  to  tbe 
degree  of  dril  engineering.  I  hare  had  no 
eiperi»ice  at  all  in  oorrespondence  stdioola, 
never  taaght  In  one,  and  do  not  know  aboat 
the  expense  of  runidng  sach  a  school,  except 
as  I  should  estimate  It  In  oomparlson  with 
my  wotk  In  the  UnlTeralty.  *  *  *  I  do 
not  know  anything  aboat  the  International 
Text-Book  Company  so  far  as  their  equlp- 
m«it  and  number  of  Instructors  Is  coucem- 
ed,  nor  anything  about  tbe  cost  with  which 
they  handle  the  students.  I  don't  know  any- 
thing about  what  it  costs  tbem  to  handle  the 
students  of  electrical  engineering.  *  *  * 
Q.  The  point  is  you  don't  know  anythmg 
about  their  facilities  for  teaching  electrical 
eDglneeriog?  A.  Putting  the  question  that 
way,  I  think  my  answer  would  be,  no,  I 
don't.  I  do  not  know  the  number  of  Instruc- 
tors they  have  In  the 'Electrical  engineering, 
wbat  they  pay,  nor  how  many  students  an 
Instructor  can  attend  to."  Mr.  Penny,  upon 
cross-examination,  testified:  "I  do  not  know 
anything  about  the  cost  of  instruction  per 
student  In  electrical  engineering  at  the  Inter- 
national Text-Book  Company  School  at 
Scranton,  nor  anything  about  the  teaching  or 
administrative  force  of  that  school,  nor  any- 
thing about  the  expense  of  operating  that 
school  per  student  in  electrical  engineering 
at  any  time.  Where  a  school  makes  a  busi- 
ness of  teaching  by  correspondence  and  is 
organized  on  that  basis,  I  have  no  experi- 
ence aa  to  the  cost  per  student  for  elec- 
trical engineering."  Counsel  for  plaintiff 
moved  to  strike  out  the  testimony  of  these 
witnesses.  His  motion  was  overruled.  In 
this  ruling  the  district  court  erred.  Their 
own  testimony  clearly  shows  their  Incompe- 
tency. Indeed,  we  are  unable  to  see  how 
any  witness  could  have  been  found  who  could 
testify  to  any  facts  which,  as  stated  by 
Judge  Boot,  would  "definitely  tend  to  mitigate 
plaintiff's  damages." 

In  2  Sedgwick,  Damages  (9th  Ed.)  «  612,  it 
is  said:  "In  some  cases  the  plaintiff  may  re- 
cow  the  whole  c()ntract  price.  A  common 
easels  tbat  of  a  schoolmaster.  If  a  scholar  is 
removed  from  tbe  school  during  the  quarter, 


the  schoolmaster  may  recoTer  tlie  toltkm  tee 
for  the  whole  quarter  (citing  cases).  •  *  * 
The  ivlnciple  upon  which  tibese  caste  rest 
seems  to  be  that  the  whole  conlxact  price  Is 
to  be  given,  because  it  la  impossible  to  show 
with  the  required  certainty  any  pecuniary 
outlay  which  the  plaintiff  has  been  saved  by 
the  breach.  The  school  must  continue  In  ses- 
sion, with  its  entire  corps  of  instructors,  al- 
though a  scfholar  is  withdrawn.  *  *  *  If, 
In  sach  a  eas^  tbB  plaintiff  Is  put  to  the 
same  eipenae  in  time  and  money  as  if  be 
had  fully  performed,  QSb  contract  price  of  the 
whole  work  la  the  measare  of  damages." 
This  reasoning  exactly  flts  the  case  at  bar. 

After  having  examined  two  records  made 
by  the  parties  in  this  case^  we  are  unable  to 
dlseoTer  any  theory  upon  whl<^  def^dant 
can  escape  his  liability  to  plaintiff  for  the 
balance  due  under  hla  contract.  The  con- 
tract is  entire.  Plaintiff  has  at  all  Umes 
been  ready,  and  Is  stll]  ready  and  willing,  to 
carry  ont  its  part  Defendant  has  shown  no 
good  reason  why  he  should  not  do  the  same. 
The  litigation  should  end.  The  Judgment  of 
the  district  court  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  that 
court  to  enter  Judgment  in  favor  of  the 
plaintiff  for  922.50,  with  interest  from  the 
time  of  the  commencement  of  the  suit  In  that 
court 

Beversed  and  remanded. 


HBISNBR  T.  HILL  et  Si.    (No.  16.61L) 
(Supreme  Court  of  Nebraska.   Nov.  18,  1012.) 

fSyttahua  by  the  Court.) 

L  HOMESTKAD  (|  1*)— WHAT  CONSTlTTJTES. 

Our  Btatate  uses  the  term  "homestead"  in 
its  commonly  accepted  meaning— -tbe  house  and 
land  where  tbe  family  dwells. 

[Ed.  Note.— For  other  cases,  se«  Homestead, 
Cent.  Dig.  1 1;  Dec  Dig.  |  !.•] 

2.  Homestead  (|  66*)— Liabilitt  to  Execu- 
tion Sale. 

Tbe  homeBtead  is  subjected  to  execntloQ 
sale  upon  jadirments  a^inst  the  holder  of  the 
title  if  its  value  exceeds  $2,000.  Thia  Umita- 
tioQ  is  solely  for  tbe  purpose  of  fixing  tiie 
rights  of  tbe  homestead  olaimants  and  the 
creditors,  respectively. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  93,  96,  97;  Dec  Dig.  {  66.*] 

S.  HouBSTEAD  (S  141*)— Bights  or  Sitbvivob 

—Death  of  Owner. 

If  the  legal  title  to  the  homestead  is  In  the 
husband,  and  there  are  no  claims  of  his  cred- 
itors against  it  upon  his  death  tbe  homestead 
vests  io  the  widow  for  life,  without  regard  to 
its  value,  and.  In  the  absence  of  a  will  of  the 
husband,  his  heirs  take  tbe  homestead  subject 
to  the  life  estate  of  the  widow.  Tyson  v.  Ty- 
SOD.  71  Neb.  438,  98  N.  W.  1070,  overruled. 

[Bd.  Note.— For  other  eases,  see  Homestead. 
Cent.  Dig.  n  261-270;  Dec  Dig.  1 141.*] 

(Additional  Sylla&ui  bv  Editorial  8taf.) 

4.  "Homestead"  (8  1') — Definition. 

"Homestead"  fs  defined  aa  the  land  and 
bulldines  omtpied  by  the  owner  aa  a  home  for 

himself  and  family,  and  protected  by  law  from 
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bis  creditor*.  Bonviar*!  tftw  TKctionarr  adopta 
the  deflnltton  from  tba  Supreme  Court  of  New 
Hampahin:  "Tha  home  place— the  place 
where  the  home  is.  It  is  the  nome:  the  hoase 
and  the  adjoining  land,  where  the  head  of  the 
fnml^  dvella;  the  hme  farm." 

[Ed.  Note^For  other  caaea,  see  Homeatead, 
Cent  Dip.  ft  1;  Dec.  Dig.  |  L* 

For  other  definitiona,  aee  Words  and  Phrases. 
ToL  4.  pp.  3327-3330;  vol.  8.  pp.  7OT&,  7680.] 

Fftwcett,  Barnes,  and  Letton,  JJ.,  dlsaenting. 

Appeal  from  District  Gonrt^  Bnfltalo  Coun- 
ty; Hoetetler.  Judge. 

Action  tj  Nellie  F.  Meisner  against  Dora 
HIU  and  others.  Judgment  tor  defendants, 
and  plaintiff  a^eals.  B«rersed  and  re- 
manded. 

B.  C.  Calkins,  of  Kearney,  and  H.  F.  Rose, 
of  Omaha,  for  appellant  Fred  W.  Asbton, 
of  Grand  Island,  and  John  J.  BnlllTan,  of 
Omaha,  for  appellees. 

SEDGWICK,  J.  George  Meisner  died  In- 
testate. The  plaintiff  is  his  widow  and  the 
defendants  are  his  children  by  a  former 
wife.  Fourteen  years  before  his  death,  he 
had  selected  the  northwest  quarter  of  a  sec- 
tion of  land  In  Buffalo  county  as  his  family 
homestead,  which  at  the  time  of  his  death  was 
worth  about  $100  per  acre,  and  built  a  resi- 
dence thereon  of  about  the  value  of  99,000. 
At  the  time  of  his  death,  be  owned  other 
land  adjoining  the  said  quarter  section,  and 
other  proiterty  of  the  value  of  more  than  a 
half  million  dollars.  The  plaintiff  and  the 
defendants  by  agreement  made  a  division  of 
the  real  estate  except  the  said  quarter  sec- 
tlou  of  land.  The  plaintiff  contended  that 
she  was  entitled  to  the  quarter  section  of 
land  selected  as  thd;r  home  and  dwelling 
house  and  improvements  thereon  dnring  her 
life.  The  defendants  contended  tbat,  as  the 
iume  proper^  was  of  greater  valne  than 
92,000.  they  w«e  entitled  to  have  it  sold, 
and  the  proceeds  In  excess  of  ^,000  divided 
among  the  heirs  of  the  deceased.  The  par- 
ties tlien  entered  into  on  agreement  to  sub- 
mit this  qnesUon  to  ttie  district  court  The 
terms  of  their  agreement  were  s^  out  in 
writing  at  full  length  and  signed  by  the  par- 
tiflBr  bat  afterwards  for  some  reason  the 
defendants  declined  to  voluntarily  submit 
the  matter  to  the  district  court,  insisting 
that  the  county  court  and  not  the  diStelct 
court  had  Jurisdletion  thereof ,  and  the  plain- 
tiff then  brought  this  action  in  the  district 
court  asking  that  court  to  determine  that 
the  said  quarter  section  of  land  "deseeded 
to  this  plaintiff  for  and  during  the  term  of 
her  natural  llf^"  and  asking  for  general 
equitable  relief.  The  answer  admitted  the 
facts  as  above  stated,  dented  the  Jurisdiction 
of  the  district  court,  and  alleged  "that  said 
property  descended  to  these  defendants  sub- 
ject to  the  homestead  right  of  the  plaintiff 
to  the  extent  of  92,000  for  life."  The  court 
decreed  that  the  idalntlff's  Interest  in  the 


premises  "be  limited  to  the  rl^t  to  the  use 
of  92.000  for  and  dnring  her  natural  life, 
the  presoit  value  of  which  is  the  said  sum 
of  9M94,  and  that  she  be  forever  barred  and 
restrained  from  dalmlng  any  further  or 
greater  homestead  interest  therein."  The 
plaintiff  appealed. 

[1]  Considering  the  Importance  and  neces- 
sary dlscnsBlon  of  the  {nrlnclpal  question  in- 
volved, we  conclude  that  the  district  court 
was  the  proper  forum  without  discussion. 
This  conclusion  is  Justified  we  think  by  our 
former  decisions.  What  is  a  "homestead"?  Is 
It  the  preset  worth  ot  the  exemption  which 
the  statute  allows  against  the  claims  of 
creditora,  or  is  it  the  family  tiome?  Section 
6  of  the  present  Homestead  Law  (Comp.  St 
1811,  c  36)  requires  a  creditor  when  he 
seeks  to  subject  a  homestead  to  the  payment 
of  his  claim  to  take  an  oath  "that  the  value 
of  the  homestead  exceeds  the  amount  ot  the 
homestead  exemption."  This  Is  a  legislative 
declaration  that  the  homestead  la  something 
more  than,  and  different  from,  the  92,000 
exemption  against  the  dalms  of  creditora 
This  distinction  i^ainly  runs  through  all  of 
our  legislation.  It  is  emphatically  presented 
In  substantially  the  same  words  In  seetlcKis 
8  and  11  of  the  act 

The  first  territorial  Legislature  adopted 
laws  from  the  state  of  Iowa  that  fill  about 
100  pages  of  the  published  laws  of  that  ses- 
sion. Among  other  subjects,  it  induded  the 
subject  of  execution  and  exemptions  of  prop- 
erty. After  exempting  public  property  from 
sale  upon  executloo,  section  478  (1  Comiriete 
Session  Laws,  p.  86)  spedfles  certain  artides 
of  personal  property  exempt  to  private  in- 
dividuals, and  section  470  provided:  "If  the 
debtor  is  the  bead  of  a  family  there  la  far^ 
ther  exempt— his  homestead  as  inovlded  by 
law."  That  ]B  aU  there  la  aaid  about  the 
homestead,  and  then  follows  apedflcatioDs 
of  other  articles  of  personal  property  tbat 
shall  be  exempt  There  was  no  attonpt  to 
define  "homestead."  The  word  was  naed  in 
its  genial  acc^tationr—the  home  ttf  the 
ftimlly,  the  common-law  castle  of  Uie  dtlien. 
Thb  question  of  valve  did  not  enter  into 
Its  descriplton.  The  poor  and  the  ricb  were 
treated  allbe.  No  one  was  to  be  diiinrlved  of 
his  home.  At  the  same  session  of  fbe  ter- 
ritorial li^lslatnre  an  Independent  act  was 
passed  providing  tlut  the  inoperty  of  mai^ 
rled  women  owned  by  them  before  marriage 
should  be  exempt  from  their  husband's  debts. 
1  Complete  Session  Laws,  p^  88.  Tbe  nect 
session  of  the  territorial  Legislature  enacted 
a  general  law  "respecting  practice  and  pro- 
ceedings In  conrta  of  Jiistlo&**  This  law 
embraces  the  subject  of  encntionB  and  ex- 
emption from  sale  thereon.  1  Complete  Ses- 
sion Laws,  p.  341.  It  contains  the  same  lan- 
gnage  In  regard  to  the  h<Hnertead  as  the 
former  act  exempting  it  without  regard  to 
value.    It  was  not  necessaty  to  deOoe  It 
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Evidently  ttw  commotio  accepted  dsflnttlon 
was  adopted. 

[4]  ''Kunestead"  was  well  defined  at  the 
common  law.  Webstefa  New  Internation- 
al Dictionary  defines  It  as  "the  land  and 
bnildlngs  thereon  oocnpled  by  the  owner 
as  a  home  for  himself  and  his  family,  U 
any,  and  more  or  lees  protected  by  law 
from  the  claims  of  creditors."  Bonvler's 
Law  Dictionary  adopts  the  definition  from 
the  sopreme  court  of  New  Hampshire:  "The 
home  place — the  place  where  the  home  Is. 
It  Is  the  home;  tbe  bouse  and  Uie  adjoin- 
ing land,  where  the  head  of  the  family 
dwelte;  the  home  fimn.**  If  a  tract  of  land 
Is  purchased  by  the  parties  tor  a  home,  and 
Is  transferred  to  one  of  them  accordingly, 
and  is  by  them  In  good  talt3i  oocspled  as 
their  home  residence,  the  land  so  transferred 
to  thorn,  and  dwelling  house  and  other  Im- 
provementa  placed  thereon,  beconfe  their 
homestead.  The  Rerlsed  Statutes  of  1866 
treated  tiie  subject  of  homestead  and  exemp- 
tion under  that  title.  Section  tS25  prorlded: 
"A  homestead,  consisting  of  any  quantity  ttf 
land  not  exceeding  leo  acres,  and  the  dwell- 
ing boose  thereon  and  its  anmrtoiuieefl,  to 
be  selected  by  the  owner  thereof,  and  not 
included  In  any  Incorporated  town,  city  or 
Tillage,  or,  instead  thereof,  at  the  <^on  of 
the  owner,  a  quantity  of  contlgnous  land,  not 
exceeding  In  amount  two  lots,  being  within 
an  Incorporated  town,  dty  or  Tillage,  and 
the  dwelllag  honse  thereon  and  Its  appur- 
tenances, owned  and  occupied  by  any  resi- 
dent of  the  territory,  being  the  head  of  a 
family,  shall  not  be  subject  to  attachment, 
levy  or  sale,  upon  execution  or  any  other 
process  Issuing  out  of  any  court  within  this 
-territory,  so  long  as  the  same  shall  be  own- 
ed and  occupied  by  the  debtor  as  such  home- 
stead," with  the  proviso  that  the  "home- 
stead mansion"  and  20  acres  of  land  where- 
on the  mansion  la  situated,  and  not  in  any 
corporate  town,  city,  or  village  shall  be  ex- 
empt, and  land  adjoining  the  mansion  not 
exceeding  $500  should  also  be  exempt,  thus 
defining  the  homestead  and  exempting  It 
absolutely.  The  next  session  of  the  Legisla- 
ture amended  the  act  so  as  to, exempt  the 
homestead  "so  long  as  the  same  shall  be 
owned  or  occupied  by  the  debtor  ns  such 
homestead."  2  Complete  Session  Laws,  p. 
376.  By  Act  of  1S7S  the  homestead  was 
made  liable  to  sale  upon  the  foreclosure  of 
a  mortgage  "duly  executed  by  tbe  head  or 
heads  of  tbe  family."  2  Complete  Session 
Laws,  p.  711. 

[2]  Biy  Act  1876  the  exemption  of  the 
homestead  was  continued  with  a  proviso 
that  the  homestead  and  appurtenances  so 
exempted  from  forced  sale  "shall  not  ex- 
ceed f2,000  in  value"  (Laws  1875.  p.  45,  | 
1),  and  providing  in  the  sixth  section  of  the 
act  that  If  the  homestead  consists  of  a  bouse 
and  lot  which  will  not  bear  division  without 
manifest  Injury,  and  the  "fair  and  reason- 


able rent  for  the  same"  will  be  more  than 
9300  annually,  such  excess  of  rental  must  be 
paid  by  ttie  d^tor  annually  until  the  debt 
is  paid.  Section  19,  Act  Feb.  19,  1877,  pro- 
vides: "Upon  the  de^th  of  either  husband 
or  wife,  tbe  survlTor  may  continue  to  pos- 
sess and  occupy  the  whole  homestead  until 
It  is  otherwise  disposed  of  according  to  law." 
Laws  1877,  p.  87.  This  is  a  very  suggestive 
section.  That  part  of  the  homestead  whldi 
the  creditor  might  take  Is  clearly  not  con- 
sidered the  whole  homestead,  and,  when  me 
qiouse  dies,  the  other  might  occupy  tbe 
whole  homestead,  unless  the  creditors  inter- 
fere. TSOb  Is  de  flxst  proTlslon  for  tbe 
desewt  of  tbe  homestead  upon  the  death  of 
ttie  spouse  who  holds  the  legal  title.  It 
spedfles  clearly  Oie  bomestead  that  so  de- 
seenOB,  and  It  is  tba  "vbol»  homestead." 
and  not  merely  the  value  exempted  from  the 
daims  of  creditors.  In  ISTO  our  present 
statute  was  enacted,  taws  187^  B7.  The 
first  section  of  the  act  provides  that  a  home- 
stead not  exceeding  In  value  92,000,  Includ- 
ing the  dwelling  house  in  vrtiich  the  claimant 
resides,  etc.,  shall  be  exranpt  from  judg- 
ment llsns  and  fkom  execution  or  fovced  sale. 
This  section  does  not  attonpt  to  define  what 
a  homestead  shall  be.  Ita  object  is  to  con- 
tinue the  exemption  fnmi  the  dalnis  of  cred- 
itors, and  limit  that  exanption.  Sectlim  17 
of  the  act  ccmtlnues  the  provision  for  tbe 
descent  of  the  homestead.  It  enlarges  the 
brief  provision  of  section  19  of  the  previous 
act  Tbe  survivor  now  takes  the  title  and 
p<msession  for  life,  Instead  of  the  mere  right 
of  occupancy.  Tbe  heirs  of  tbe  deceased  are 
declared  to  Inherit  the  bomestead  subject  to 
the  life  estate  of  the  surviving  spouse  Just 
as  tbey  would  inherit  other  property  of  the 
deceased.  The  life  estate  of  the  surviving 
spouse  and  the  Inheritance  of  the  heirs  of 
the  deceased  are  protected  against  "any 
debt  or  liability  contracted  by  or  existing 
against"  the  deceased  spouse  prior  to  his 
or  her  death,  "except  such  as  exists  or  has 
been  created  under  the  provisions  of  this 
chapter."  This  last  clause,  of  course,  re- 
fers to  mechanic's  Hen,  mor^ages,  and  the 
claims  of  creditors.  It  is  still  tbe  "whole 
homestead"  that  descends.  Taxes,  Hens, 
mortgages,  and  claims  of  creditors.  If  they 
exist,  may  interfere  with  the  enjoyment  of 
it,  but  it  is  not  measured  by  such  claims. 
The  distinction  between  the  homestead  and 
the  amount  of  tbe  homestead  exemption  is 
preserved  all  through  the  statute,  though  in 
some  few  instances  the  language  Is  indef- 
inite. This  distinction  as  already  stated  is 
especially  made  manifest  In  our  present  stat- 
ute. We  could  not  consistently  require  a 
citizen  to  swear  that  the  value  of  the  home- 
stead exceeds  the  homestead  exemption  if 
the  two  are  identical.  If  tbe  bomestead  in 
which  the  surviving  spouse  is  to  have  a  life 
estate  Is  the  present  worth  of  the  amount 
exempted  from  the  claims  of  creditors,  then 
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It  could  not  be  tme  tliat  Qie  bomestead  ez- 
ceeds  the  exemption. 

[t]  The  whole  body  oC  our  legiilatlon  up- 
on the  snbject  of  homestead  so  manifestly 
shows  what  it  Is  Intended  shall  be  the  home 
that  descends  to  Uie  sorriTing  spouse  for 
life  that  repetition  may  be  Justiflable  In  con- 
sidoring  the  coarse  of  the  lei^latiUm.  Oar 
first  legislation  upon  the  subject  leoognlsed 
the  existence  and  importance  of  the  home 
as  it  was  then  Identified,  and  iweBerrod  it 
for  the  ftunlly  i^^inst  all  dalms  of  credi- 
tors. The  same  action  was  taken  in  the 
next  legislation  npon  the  subject  The  next 
legtolatlon  describee  the  homestead  as  the 
"homestead  mandon"  and  20  acres  at  land 
wherecm  the  mansion  Is  situated,  together 
with  adjolnlns  land,  of  tbe  value  of  $600. 
The  homestead  tbaa  defined  was  absolutely 
exempt.  The  next  legislation  limited  the 
^ffimptlon  "so  long  as  the  same  shall  be 
owned  OT  occupied  by  the  debtor  as  Bu<!h 
homestead."  The  next  legislation  allowed 
the  homwtead  to  be  incumbered  by  a  mort- 
gage "duly  executed  by  the  head  or  heads 
of  a  fiunily"  and  made  it  liable  to  sale  up- 
on the  foieclosnre  of  audi  security,  but  oth- 
erwise 1^  it  absolutely  exempt  so  long  as 
owned  or  occupied  as  a  htune.  And  then  In 
Act  1S76  the  $2,000  limitation  on  the  ex- 
onption  was  Introduced  into  the  law  of  the 
state,  but  the  Le^slatare  was  careful  to 
preserre  the  identic  of  the  homestead  as 
the  fiunlly  home,  and  inoTlded  a  way  by 
which  the  family  might  keep  and  occupy  the 
home  against  any  claims  of  creditors.  There 
is  reason  for  preventing  the  investment  of 
all  one  has  In  an  excessively  valuable  home* 
stead  for  the  purpose  of  defrauding  credl- 
bOTs.  The  same  reasons  do  not  exist  for 
taking  the  home  away  firom  the  surrlving 
spouse  for  the  benefit  of  adult  heirs,  still 
less  in  the  interests  of  minor  heira  who  are 
ordinarily  more  benefited  by  preaerving  the 
family  home  Intact  The  statute  provides 
an  elaborate  method  for  credltora  in  the 
former  case,  but  provides  no  means  of  divid- 
ing the  homestead  between  the  heirs  and  the 
surviving  spousA  This  fact  of  Itself  strong- 
ly indicates  that  the  Legislature  never  contem- 
plated such  a  division.  This  92,000  Umite- 
tlon  of  the  exemption  against  the  creditors 
has  since  that  time  been  continued  In  onr 
legislation,  but  no  statute  has  ever  declared 
that  the  Umitetion  in  favor  of  creditors  is 
the  full  measure  of  the  home  that  the  sur- 
viving spouse  may  occupy  for  life,  or  that 
the  present  value  of  the  use  of  |2,000  for 
the  life  of  the  surviving  spouse  shall  be 
eqnivaloit  to  a  home- 
Next  comes  Act  1877,  by  which  the  sur- 
viving spouse  Is  given  the  '*whoIe  homestead" 
for  life,  unless  "otherwise  disposed  of  ac- 
cording to  law."  That  is,  unless  sold  for 
taxes  or  for  mortgage  foreclosure  or  affected 
by  the  stetute  In  r^ard  to  claims  of  credi- 
tors. This  provision  of  Act  1877  Is  continued 
in  the  seventeenth  section  of  the  act  of  the 


next  Legislature  whlfdi  Is  our  presait  law  as 
already  suggested. 

When  the  whoto  history  of  our  legislation 
upon  the  subject  is  considered,  th^  is  no 
ground  tor  suiiSMBing  ttiat  the  Legislature  in- 
tended tiiat,  when  there  were  no  debts,  mort- 
gages, or  otiier  i*4w»a,  anything  less  than  the 
"whole  homestead"  should  vast  in  the  sur- 
viving Qpouse  for  lite.  Ttuxe  has  ney&t 
been  any  legislation  that  would  Justify  the 
conduston  that  when  the  husband  and  wife 
bad  established  a  home  and  oocivted  it  for 
years,  and  the'one  in  whose  name  the  legal 
tUie  was  placed  should  dl^  and  the  borne 
should  be  of  greater  value  tiian  the  present 
worth  of  the  uae  of  92,000  for  the  life  of 
the  survivor,  the  home  must  be  ikM  and 
the  proceeds  divided  among  the  belra,  and 
the  snrviving  qwuse  must  seek  n"fftN>^ 
home.  Such  legislation  would  be  monstrous, 
and  our  lawmakers  cannot  be  charged  with  it 
Indeed,  the  present  act  Itself  reiMds  such  a 
conclusion.  a3ie  first  section  does  not  define 
the  homestead.  It  merely  declares  how  mudi 
of  It  shall  be  exempt  from  the  dalma  of  cred- 
itors. The  sixth  section  dedaies  that  credl- 
tm  shall  not  interfere  with  the  homestead 
without  first  swearing  that  it  exceeds  in 
value  the  homestead  exemption,  and  the 
seventeenth  section  dedares  that  the  home- 
stead shall  vest  ta  the  survivor  for  life  sub- 
ject only  to  specified  U«is. 

It  is  said  that  the  husband  holding  the  le- 
gal title  may  Incumber  the  homestead  by 
confessing  Judgment,  and  so  compel  Ite  sale ; 
and,  also,  that,  whea  husband  and  wife  have 
Joined  in  such  a  conveyance  proceeds 
are  at  the  disposal  of  the  owner  of  the  home- 
stead title  and  only  $2,000  of  the  proceeds 
Is  exempt  bom  levy  by  creditors,  bnt  a 
court  of  equity  would  enjoin  tlie  sale  upon 
a  Judgment  fraudulently  -conteaaeA,  and  there 
can  be  no  sale  of  a  homestead  without  the 
consult  of  both  husband  and  wife,  which 
might  depend  upon  the  proposed  dlsposltioii 
of  the  proceeds.  In  Tyson  v.  Tyson,  71  IStA. 
438,  98  N.  W.  1076^  it  Is  decided  that:  **In  a 
contest  between  the  widow  and  the  hdrs  at 
law  as  to  the  extent  of  her  homestead  in 
suburban  lands,  she  ia  entitled  to  a  home- 
stead not  exceeding  160  acres  in  area  and 
$2,000  in  value."    And  in  Teske  v.  IMtt- 
beraer,  70  Neb.  B44,  98  N.  W.  57,  113  Am. 
St  Rep.  802,  Meek  v.  Lenge,  66  Neb.  783. 
91  N.  W.  695,  and  Wardell  v.  Wardell.  71 
Neb.  774,  99  N.  W.  674,  and  other  cases,  in 
some  of  which  perhaps  the  precise  point  was 
not  Involved,  similar  expressions  have  heen 
used.   The  legal  profession  and  the  people 
of  the  state  are  entitled  to  know  the  con- 
struction that  thia  court  Intrada  to  put  apon 
important  statutes  of  this  natiire.  It  is  with 
exceeding  reluctance  that  we  refuse  to  fol- 
low the  earlier  decisions.   Thte  Is  particu- 
larly true  when  the  rule  announced  in  sacb 
earlier  decisions  has  become  the  role  of  proiv 
erty.   Indeed,  It  is  generally  considered  that 
In  such  cases  it  la  better  to  abide  by  a 
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wrong  constnictloB,  and  luive  tiie  remedy 
wltb  the  Legislature,  than  to  confose  tbe  de- 
dslonB  of  the  ooort  upon  Important  qnee- 
■tlon&  The  decision  In  Tyson  r.  Tyson,  sn- 
pra,  however,  has  not  become  a  rule  of  prop- 
■erty  In  the  ta&  meaning  of  that  expression. 
The  homestead  estate  which  vests  In  the  sar- 
TlTlng  ^ouse  for  life  Is  an  ephemeral  es- 
tate It  dies  with  tbe  bolder  of  It,  and  In 
most  cases  Its  life  Is  Ediort.  At  the  end  of 
the  life  estate  in  the  homestead,  tbe  heirs 
ef  the  deceased  holder  of  the  legal  title  take 
tbe  property  precisely  as  they  do  any  real 
estate,  not  of  a  homestead  character,  with 
the  exception  that  it  Is  not,  In  their  bands, 
liable  for  debts  of  their  ancestor,  for  whlcb 
It  could  not  have  been  liable  In  his  or  ber 
lifetime^  Therefore  no  permanent  real  es- 
tate title  depends  npon  the  homestead  of  the 
sorvivljig  spouse.  The  case  of  Teske  t.  Dltt- 
bemw,  supra,  was  three  times  considered  by 
this  court,  and  was  very-  much  dlscnased. 
Hie  question  in  tiie  case  ms  whether  the 
holder  of  the  UgBi  title  could  "make  a  tes* 
tameutary  disposition  of  the  property  In 
question,  subject  to  ■  tb»  Inchoate  life  estate 
therein  of  his  wife,"  and  it  was  held,  after 
much  discussion,  as  stated  In  the  ophilon  (66 
Neb.  197.  91  N.  W.  181,  101  Am.  St  Rep. 
■614),  that  the  right  to  so  dispose  of  the  prop- 
•erty  "la  expressly  preserved  to  him  by  the 
statntA"  We  have  no  fault  to  find  irlth 
this  conclusion.  The  question  as  to  what  eon- 
stltutes  "the  Incboate  life  estate  therein  of 
Us  wUe^  was  not  discussed  In  any  of  tbe 
-opinions,  but  was  assumed,  and  we  are  now 
convinced  ernmeously,  to  be  only  that  por- 
tlon  of  the  homestead  which  the  lawexonpts 
as  against  the  claims  of  credltm.  Upon 
this  vital  question,  then,  the  case  la  not  to 
be  deemed  authoritative.  In  Meek  v.  Lange, 
«5  NA.  783,  01  N.  W.  69S.  the  question  pre- 
sented as  stated  in  tbe  opinion  was  "wheth* 
•er  or  not  damages  for  loss  of  the  bargain  can 
be  recovered  against  one  who,  without  the 
Msent  of  his  wlfe^  makes  an  executory  con- 
tract for  the  sale  of  his  family  homestead, 
which  the  wife  subsequently  refuses  to  ear^ 
ry  oaf  It  was  beld  tiiat  no  recovery  could 
be  had  "for  the  loss  of  tbe  bargain."  It 
was  said  that  "possibly  tbe  plalntUf  Is  enti- 
tled to  nominal  damages  for  flie  ahsolnte 
refosftl  to  convey  any  of  the  laemlses,  as 
th^  were  found  to  be  worth  more  than 
$4,000.  The  homestead  right  evidently  does 
not  protect  defoidant  as  to  more  than  92,000 
worth."  In  this  ease,  also,  the  character 
and  quality  of  the  family  homestead  as  d&- 
terminlng  the  life  estate  of  the  Surviving 
sphnse  were  not  necessarily  involved  in  the 
point  decided,  and  were  not  necessary  to  the 
di^odtlon  of  the  case.  The  decisions  of  this 
court  as  affectli^  directly  or  Indirectly  the 
question  h^  presented  have  not  been  ex- 
actly uniform.  In  Teske  v.  Dlttbemer,  70 
Nd>.  544.  6S6,  08  N.  W.  B7,  61  (113  Am.  St 
Rep,  801^,  it  was  said:  "In  so  far  as  this 
court  has  heretofore  expressed  itself  re- 


garding the  scope  and  effect  of  oar  homestead 
statute,  its  decisions  have  generally  been  fa- 
vorable to  a  liberal  construction  of  tbe  act, 
such  as  would  grant  the  fullest  measure  of 
protection  to  the  rights  and  Interests  of  the 
homestead  claimants.  •  •  •  The  law 
proceeds  npon  the  theory  that  both  husband 
and  wife  are  entitled  to  the  benefit  of  the 
homestead  act,  and  this  right  cannot  be 
waived  except  by  the  consent  of  both.*  Bon- 
orden  &  Banck  v.  Krlz,  18  Neb.  121  [12  N.  W. 
831];  Aultman  &  Taylor  Co.  v.  Jenkins,  10 
Neb.  200  [27  N.  W.  117].  It  Is  held  In 
Swift  V.  Dewey,  20  Neb.  107  [20  N.  W.  254], 
that  a  mortage  of  a  tract  of  land,  Includlc^ 
a  homestead,  executed  by  a  married  man 
without  the  concurrence  and  signature  of  the 
wife.  Is  invalid  for  the  purpose  of  Impairing, 
dismembering,  or  In  any  manner  affectliv 
such  homestead  or  Its  appurtenances.  To  the 
same  effect  Is  HcGreery  v.  Scfhaffer,  26  Neb. 
ITS  [41  N.  W.  806]."  Many  other  dedstons 
of  this  court,  more  or  less  Inconslstoit  wltfa 
the  presoit  contentions  of  the  defendants, 
are  quoted  from  wlfli  approval.  In  Clarke 
V.  Koenlg,  86  Neb.  S72,  S4  N.  W.  842,  Larson 
V.  Butts,  22  Neb.  870,  3S  N.  W.  100^  and 
subsequent  cases,  It  Is  held  that  a  contract 
tor  the  sale  of  a  homestead  will  not  be 
specifically  enforced  unless  executed  by  both 
husband  and  wife,  and  when  tbe  purchaser 
is  wQlii^  to  accept  Uiat  part  of  tbe  real 
estate  whldi  exceeds  |2,000  In  value  as  a 
compliance  with  his  con^ct  and  this  with- 
out regard  to  tbe  value  of  the  homestead. 

Commenting  upon  the  various  decisions  of 
this  court  upon  the  subject  of  homestead, 
the  brief  of  appellant  well  says:  "If  it  be 
:  true  that  the  lands  and  toiementa  comprls- 
tng  the  homestead,  hi  so  far  as  they  exceed 
the  pecuniary  value  of  f2,000,  are  not  in- 
tended to  be  afforded  any  protection  or  priv- 
ilege by  the  homestead  act,  upon  what 
ground,  then,  can  the  court  luatuy  its  previ- 
ous holdli^  that  a  aale  or  conveyance  of 
such  lands  and  tenemento  when  not  signed 
and  adcnowle<Uted  by  both  husband  and 
wlfie  la  absolutely  void,  without  regard  to 
the  circumstance  that  the  value  greatly  ex- 
ceeds $2,000?  How,  then,  nuy  the  court  Jus- 
tify Ito  boldli^B  Qiat  the  executor  or  ad- 
ministrator upon  whom  the  rl^t  of  posses- 
sion of  all  real  estate  devolves  by  a  spedflc 
provision  of  the  decedent  act,  cannot  dis- 
possess the  surviving  husband  or  wife  of  the 
land  previously  occupied  as  the  homestead? 
How,  then,  may  the  court  Justify  Ita  previ- 
ous holdings  that  the  sale  of  tbe  homestead 
property  under  an  ordinary  execution  Is  ab- 
solute void,  notwithstanding  the  mcmt  for- 
mal order  of  aKnoml  and  confirmation  by 
the  district  court?  If  the  term  'homestead,' 
used  In  the  act,  implies  In  every  Instance  a 
limitation  of  peconlary  value  of  $2,000,  then, 
necessarily,  the  excess  value  of  the  land  and 
tenementa  beyond  that  limitation  cannot  be 
afforded  any  measure  of  protection.  Under 
sncdi  IntMpretatlon,  a  conveyance  by  deed  or 
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mortgage  of  the  lands  and  tenements  com- 
prising tbe  family  abode,  wbich  are  of  the 
admitted  value  of  $10,000,  would  not,  In  so 
far  as  It  operated  upon  the  excess  valuation 
of  $8,000,  affect  In  any  manner  the  statutory 
homestead.  Id  such  case  the  mortgage  of 
the  owner.  In  which  the  spouse  did  not  Join, 
would  necessarily  be  valid  as  to  $S,000,  and. 
If  the  amount  of  the  mortgage  covered  no 
more  than  the  overplus  or  excess  value,  It 
would  be  valid  and  enforceable  in  its  en- 
tirety." We  conclude,  therefore,  that  the 
decision  in  Tyson  v,  Tyson,  supra,  and  sim- 
ilar expressions  affecting  rights  between  the 
sarvivlng  spouse  and  the  heirs  In  Teake  v. 
Dittbemer,  70  Neb.  544.  98  N.  W.  B7,  ,118 
Am.  St  Rep.  802,  Meek  v.  Lange,  65  Neb. 
783,  91  N.  W.  695,  and  Wardell  v.  Wardell, 
71  Neb.  774,  99  N.  W.  674,  and  other  cases, 
ought  to  be  overruled.  This  decision  does 
not  affect  former  holdings  of  this  court  in 
regard  to  the  rights  of  creditors  against 
homestead  property. 

The  judgment  of  the  district  court  Is  re- 
versed and  the  cause  remanded,  with  instruc- 
tioQ  to  enter  a  decree  in  liarmony  with  the 
views  expressed  in  this  opinion. 

Iterersed  and  remanded. 

HAUEB,  J.  (concurring).  On  or  about  the 
2d  day  of  March,  1909,  George  Meaner  died 
intestate  In  Buffalo  county,  Neb.,  leaving  a 
widow  and  the  defendants,  who  are  bis  chil- 
dren by  a  former  marriage.  At  the  time  of 
bis  death  he  owned  a  section  of  land  near 
Shelton,  in  that  county,  36-10-13.  on  the  N. 
W.  ^  of  whldi  he  and  his  wife  then  resided 
in  a  dwelling  house  stipulated  to  be  of  tlie 
value  of  $8,00a  They  had  lived  together  on 
this  particular  quarter  about  14  years  im- 
mediately prior  to  his  death,  and  this  quar- 
ts and  the  dwelling  house  are  claimed  as 
the  family  homestead.  The  land,  exclusive 
of  the  dwelling  honse,  is  chilmed  to  have 
been  worth  $100  per  acre.  In  addition  (to 
this  particular  section,  George  Melsner  own- 
ed many  sections  In  the  vicinity,  and  his 
estate  was  worth  more  than  a  million  dol- 
lars. By  a  voluntary  agreement  the  widow 
and  the  heirs  made  partition  of  all  the  real 
property  belonging  to  said  estate  except  the 
home  place;  that  Is,  the  N.  W.  ^  of  36-10- 
13.  The  widow  contended  that  she  was  enti- 
tled to  the  use  of  the  dwelling  for  life,  with 
so  much  of  the  land  upon  which  It  was  situ- 
ated as  was  necessary  and  appropriate  for 
the  reasonable  enjoyment  of  the  same  as  a 
home.  The  Other  belrs  contended  that  the 
thveiling  itself  was  of  greater  value  than  $2,- 
iKH),  and  that  they  were  entitled  to  have  the 
same  sold,  and  that,  after  paying  the  widow 
the  present  value  of  a  life  estate  in  $2,000, 
they  were  entitled  to  have  the  remainder  di- 
vided among  the  heirs.  Mrs.  Melsner  and 
(he  heirs  entered  into  an  agreement  for  the 
submission  of  the  question  In  dilute  to  the 
district  court  and  for  the  disposition  of  the 
»iid  home  place  according  to  their  rights  as 


they  might  be  determined  by  said  conrt  A 
suit  was  brought  In  the  district  court  of 
Buffalo  county,  in  wblch  a  Judgment  was 
rendered  to  the  effect,  that,  the  home  place 
being  worth  more  than  $2,000,  the  home- 
stead right  of  the  widow  was  limited  to  the 
use  during  her  lifetime  of  the  sum  of  $2,- 
000  in  money.  By  the  Judgment  the  present 
value  of  Mrs.  Melsner's  interest  was  found 
to  Ik  $1,461.  The  pleadings  and  an  agree- 
ment made  between  tbe  parties  state  the 
facts. 

The  district  court  found  and  decreed: 
"(1)  That  the  plaintiff  has  a  homestead  In- 
terest in  the  premises  described  in  the  par- 
tition; but  that  said  Interest  is  Umited  to 
the  use  for  life  of  the  sum  of  $2,000-  (2) 
That  the  present  value  of  the  homestead  in- 
terest in  said  property  is  the  sum  of  $1,404. 
It  is  further  ordered  and  decreed  tliat  the 
plaintiff's  homestead  Int^est  In  the  pron- 
Ises  In  the  petition  motioned  be  limited  to 
the  rif^t  to  the  use  of  $2,000  for  and  during 
her  natural  life,  tta  present  value  of  which 
Is  the  said  sum  of  $1,464;  and  that  she  be 
forevw  barred  and  restrained  from  claimlog 
any  further  or  greater  homestead  intocst 
therein."  Tbe  plaintiff  excepted  to  so  much 
of  said  finding  and  decree  as  limited  her 
homestead  right  to  the  sum  of  $2,000.  and 
appealed  to  tbls  court  from  the  jndsmoit 
rendered. 

Whether  there  is  a  succession  to  the  sur- 
Tlving  qwuse  implied  by  tbe  word  "home- 
stead" in  the  present  act  of  1879  is  the 
question  to  be  determined.  We  will  begin 
the  consideration  of  the  Homestead  Act  of 
1879.  Laws,  1870,  p.  57.  Section  17  of  that 
act  reads:  "if  the  homestead  was  selected 
from  the  separate  property  of  either  bus- 
band  or  wife  It  rests,  on  the  death  of  the 
person  from  whose  prop^ty  it  was  selected. 
in  tfto  turvivor  for  Ufe,  and  afterwards  In 
bis  or  her  h^rs  forever,  subject  to  the  pow- 
er <tf  the  decedent  to  di^se  of  the  same 
except  tJie  life  estate  of  the  survivor  by 
loiU.  In  either  case  it  is  not  subject  to  the 
payment  of  any  debt  or  liability  c<mtracted 
by  or  existing  against  the  husband  and  wife 
or  either  of  them,  previous  to  or  at  the 
time  of  tbe  death  of  such  husband  or  wife, 
except  such  as  exists  or  has  be^  created 
under  the  provisions  of  this  chapter."  Tbe 
foregoing  denies  the  powtf  of  tbe  decedMit 
to  dli^MKe  of  "the  life  estate  of  the  surviv- 
or." The  homestead  selected  from  the  sepa- 
rate property  of  either  husband  or  wife 
rests  "in  tbe  survivor  for  life."  Aft^^rards 
it  vests  in  the  heirs  of  tbe  husband  or  wife 
from  whose  property  it  has  been  selected. 
The  homestead  coming  from  the  s^tarate 
property  of  either  the  husband  or  wife  vests 
"In  the  survivor  for  life."  Section  4  of  the 
act  provides:  "The  homestead  of  a  married 
person  cannot  be  conveyed  or  encumbered 
unless  the  instrument  by  which  It  Is  con- 
veyed or  encumbered  Is  executed  and  ac- 
knowledged br  both  husband  and  tci/e." 
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T^ls  iB  sabst&ntlally  a  reproduction  ot  tbe 
substaiKW  of  section  3  In  Act  18T7,  hereaft- 
er referred  to  and  discussed.  Seemlnglr 
the  purpoee  of  tbe  LeglBlature  by  the  enact- 
m&it  ot  these  sectiottB  was  to  protect  the 
person  who  is  once  married  from  losing  his 
or  ber  home  by  any  action  of  the  spouse, 
or  any  action  of  the  creditors  of  the 
spouse.  This  may  give  a  very  substantial 
effect  to  the  succession  of  the  homestead 
right  to  the  "snrvlTor  for  life." 

The  flrst  legislation  on  the  sobJecC  of  the 
homestead  in  Nebraska  was  in  1860,  when 
the  L^;lslatnre  passed  an  act  contained  in 
1  Complete  Session  Laws,  648.  It  Is  also 
in  Berteed  Statutes  1866,  {  526,  p.  484.  *'A 
homestead,  consisting  of  any  quanttt?  of 
land  not  exceeding  one  hnndred  and  sixty 
acres,  and  the  dwelling  house  thereon  and 
Its  mpportoiances,  to  be  sdected  by  the  own- 
er tboreof;  and  not  Indoded  In  any  Incorpo- 
rated town,  dty  or  vlUage,  or,  instead  there- 
of, at  the  option  of  the  owner,  a  qnantlty  of 
contlgnons  land,  not  exceeding  in  amonnt 
two  lots,  being  within  an  incorporated  town, 
dty  or  Tillage,  and  the  dwelling  house  there- 
on and  its  appurtenances,  owned  and  occu- 
pied by  any  resident  of  tbe  territory,  being 
tbe  bead  of  a  family,  sball  not  be  subject 
to  attachm<ait,  levy  or  sale,  np«i  execution 
or  any  other  process  issnbv  out  of  any 
conrt  within  this  territory,  so  long  as  the 
same  sball  be  owned  and  occiq>ied  by  the 
debtor  as  sndi  homestead.  This  section 
shaU  be  deemed  and  onutrued  to  exempt 
such  homestead  in  tbe  manner  aforesaid  dar- 
ing tbe  time  it  shall  be  occupied  by  any  one 
or  more  of  tbe  family  oi  tbe  debtor,  or  by 
tbe  wMow  or  minor  chUd  or  children  at  any 
deceased  person  who  was,  wbai  llTlng,  en- 
titled to  the  tmeOt  ot  this  subdlTlslon: 
Provided.  Out  tbe  homestead  mansion  and 
twenty  acres  ot  land  whereon  the  mansion 
is  situate^  and  land  adjoining  the  wame  to 
the  extent  of  five  hundred  d<^n  In  valn^ 
all  being  without  an  Incorporated  town, 
city  or  Tillage,  shall  be  exempted,  and  no 
more."  Here  Is  a  homestead  exonpted  as 
against  creditors  for  the  use  of  the  family, 
and  the  widow  Or  minor  child  of  any  de- 
ceased person  who  was  nitttled  to  the  bene- 
fit of  tbe  proTfslon  may  occnpy^  tbe  land 
icUJtout  my  limit  aa  to  time,  becaoae  the 
time  Is  "the  time  It  sball  be  occupied"  by 
any  one  of  tbe  posons  named  and  tbey  are 
determined  by  the  act  to  be  the  family.  In 
Dortington  t.  Myers,  11  Neb.  388,  0  N.  W. 
5SS^  the  bead  of  the  family  was  a  wldowtf. 
This  court  said:  "When  as  tbe  bead  of  a 
family  be  entered  Into  possession  of  tbls 
homestead,  he  became  rested,  so  to  q?eak, 
of  a  homestead  estate  thertfn,  which  was 
alimable  only  by  sale  or  'abandnunent"  If 
this  be  tme,  then,  the  occupant  mentioned 
conld  cmtlnue  ind^nltely  to  occupy  tbe 
place,  ^fa  court  said  in  tbe  case  dted: 
"Neither  the  deatb  of  the  wife,  nor  her 
abandmment  of  ber  husband,  nor  tbe  ar- 


rival at  full  age  and  departure  from  tbe 
parental  roof  of  all  the  sons  and  daughters, 
would  have  tbe  effect  of  dismantling  tbe 
homestead  of  the  protection  of  the  exemp- 
tion law." 

It  will  be  noticed  that  the  homestead  pro- 
vided for  by  section  525  of  the  Code  of 
1866  had  no  specific  Talue.  It  was  a  place 
to  live.  There  was  a  limit  to  the  Talue  of 
tbe  land  adjoining  the  first  20  acres  on 
which  the  mansion  stood,  but  the  "home- 
stead mansion"  and  the  20  acres  upon  which 
the  same  stood  might  be  of  any  Talue.  It 
was  not  In  the  beginning  an  exemption  of 
monet/,  It  was  an  «cemptl(m  of  a  place  to 
Hve.  In  the  body  of  the  section  It  Is  said: 
"This  section  shall  be  deemed  and  construed 
to  exempt  sncb  homestead  In  the  manner 
aforesaid  during  tbe  time  it  shall  be  occu- 
pied by  any  one  or  more  ot  tbe  family  of 
the  debtor,  or  1^  tbe  widow  or  minor  ddld 
or  children  of  any  deceased  person  who  was, 
when  IlTlng,  entitled  to  tbe  benefit  of  this 
snbdiTt8l(m."  Here  Is  the  matter  of  occapa- 
aoa  that  Is  to  be  protected,  and  it  aivUes 
to  "any  one"  of  the  family  of  the  debtor  or 
to  hla  widow  or  minor  dilld  or  to  the  child 
or  minor  children  of  any  deceased  person 
who  was.  when  llTlng,  mtitled  to  tbe  bme- 
fit  of  tbe  act 

The  act  of  1860  was  still  in  force  on  th<> 
24th  of  June,  1867,  wheq  it  was  amended  by 
the  Legislature.  The  amendmoit  made  sec- 
tion 625  of  the  Code  of  Civil  Procedure  of 
tbe  Bevised  Statutes  of  1866  read:  "A  home- 
stead consisting  of  any  quantity  of  land  not 
exceeding  100  acres  and  the  dwelling  house 
thweon  and  its  appurtemmees,  to  be  select- 
ed by  tbe  owner  thereof,  and  not  included 
in  any  bicorporated  dty  or  vUlAge,  or,  in- 
stead tbereot,  at  the  option  of  the  owner,  a 
quantity  of  oontlguons  land  not  aceedln;; 
two  lots,  being  within  an  incorporated  town, 
dty,  or  Tillage,  and  according  to  the  re- 
corded plat  of  audi  Incorporated  town,  dty. 
or  Tillage,  or  In  lieu  of  the  aboT^  a  lot  or 
parcel  of  contiguous  land  not  exceeding  20 
acres,  being  within  the  llmitB  of  an  Incorpo- 
rated town,  dty,  or  vllli^  the  said  parcel 
or  lot  of  land  not  being  laid  off  into  streets, 
blocks,  and  lots,  owned  and  occupied  any 
resident  of  tbe  state,  being  the  head  ot  a 
fttmlly,  sball  not  be  subject  to  attachment 
levy,  or  sale,  upon  execution  or  other  iwo- 
cess  issuing  out  of  any  court  In  the  state 
80  long  as  the  same  shall  be  owned  and  occu- 
pied by  the  debtor  as  such  homestead.  This 
section  shall  be  deemed  and  construed  to  ex- 
empt such  bomratead  in  tbe  manner  afore- 
said, as  well  after  as  be/ors  tbe  death  of  tbe 
debtor,  and  In  tbe  event  of  tbe  death  of  tli 
debtor  tbe  estate  In  such  homestead  shall 
descend  to  and  be  vested  in  his  heirs  at  law 
or  legatees,  free  and  divested  from  all  claims, 
if  (of)  any  creditors  thereto."  2  Complete 
Session  Laws,  p.  87ft.  The  section  as  amend- 
ed at  that  time  refers  to  land  and  dwelling 
house  and  appurtenances  being  a  place  tu 
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live,  and  taya  nothinif  of  valuation.  It  con- 
tains an  amendment  wblch  seems  qnlte  im- 
portant It  Is:  "Ttiis  section  sliall  be  deem- 
ed and  construed  to  exempt  sucb  homestead 
in  the  manner  aforesaid,  as  well  after  as 
before  tbe  death  of  the  debtor,  and  In  the 
event  of  the  death  of  the  debtor  the  estate  In 
such  homestead  shall  descend  to  and  be  vest- 
ed In  his  beirs  at  law  or  legatees,  free  and 
divested  from  all  claims  if  (of)  any  credi- 
tors thereto."  Tbis  section  525  of  the  Code 
of  Civl)  Procedure  as  amended  still  remain- 
ed the  law  of  the  state  at  the  time  of  the 
publication  of  the  General  Statutes  of  Ne- 
braska of  1873.  Tbis  act  as  amended  contin- 
ues the  homestead  exemption  absolutely  re- 
gardless of  the  value  of  the  property  exempt- 
ed. The  original  act  of  1860  refers  to  the 
dwelling  house  as  the  homestead  mansion. 
As  the  law  was  left  after  It  was  amended 
June  4,  1867,  the  homestead  was  exempt 
without  regard  to  Its  value,  and  it  descended 
to  the  heirs  divested  of  any  claim  of  any 
creditor.  The  law  continued  in  tbis  way  un- 
til the  26th  of  February,  1875,  when  a  new 
act  was  passed.  2  Complete  Session  liaws, 
p.  843.  It  will  be  seen  that  for  15  years 
there  was  in  Nebraska  a  homestead  law  for 
the  benefit  of  the  family  which  contained  no 
provision  whatever  concerning  the  value  of 
the  property  exempted.  It  might  be  $6,000 
or  $10,000  or  any  other  sum  of  money. 

By  the  act  of  February  26,  1875,  there 
came  Into  existence  for  the  first  time  that 
provision  that  the  homestead  should  not 
exceed  $2,000  in  value.  It  reads  as  follows: 
"The  family  homestead  of  each  head  of  a 
family,  consisting  of  any  quantity  of  land 
not  exceeding  one  hundred  and  sixty  acres 
and  the  dwelling  house  thereon  and  its  ap- 
purtenances, shall  be  exempt  from  attacb- 
meut,  levy,  or  sale  upon  execution  or  other 
process  issuing  out  of  any  court  in  the 
state,  so  long  as  the  same  shall  be  owned 
and  occupied  by  the  debtor  as  sucb  home- 
stead; Provided,  that  such  homestead  and 
appurtenances  situated  thereon,  shall  not 
exceed  two  thousand  dollars  in  value;  Pro- 
vided, that  such  exemption  shall  not  apply 
to  homesteads  wlilcb  have  been  heretofore, 
or  which  may  be  hereafter  mortgaged  by  the 
owners  thereof."  2  Complete  Session  Laws, 
p.  843.  Section  1  as  above  quoted  was 
amended  February  13,  1877,  to  read  as  fol- 
lows: "That  section  one  (1)  of  an  act  en- 
titled *An  act  to  exempt  the  homestead  of 
families  from  attachment,  levy,  or  sale,  up- 
on execution  or  other  process  issuing  out  of 
any  court  In  the  state  of  Nebraska,'  approved 
February  25,  1875,  to  be  amended  to  read  as 
follows:  Section  1.  The  family  homestead  of 
each  head  of  a  family,  consisting  of  any 
quantity  of  land  not  exceeding  one  hundred 
and  sixty  (160)  acres,  and  the  dwelling  bouse 
thereon,  and  its  appurtenances,  shall  be  ex- 
empt from  attachment,  levy,  or  sale,  upon 
execution  or  other  process  issuing  out  of  any 
court  in  the  state,  so  long  as  tbe  same  shall 


be  owned  and  occupied  by  the  debtor  as- 
such  homestead;  Provided,  tliat  such  home- 
stead and  appurtenances  situated  thereon 
shall  not  exceed  two  thousand  dollars  in 
value."  On  the  19tb  of  February,  1877,  the 
homestead  law  was  again  amended  and  re- 
enacted.   2  Complete  Session  Laws,  p.  933. 

The  act  of  1876,  heretofore  mentioned,  was 
repealed  by  Act  1879  along  with  Act  1877, 
and  it  is  Act  1879  which  remains  to  be  dis- 
cussed. In  all  the  statutes  referred  to  In 
wblch  there  la  a  limitation  upon  the  exemp- 
tion of  $2,000  it  is  agaitut  oreditora,  and  not 
against  the  survivor.  The  failure  to  express 
the  same  limitation  upon  the  succession 
would  seem  to  Indicate  that  it  was  not  the 
Intention  of  tbe  legislative  body  to  Impose- 
this  limitation  in  the  matter  of  succession. 
Tbe  Legislature  has  very  carefully  provided 
for  a  means  to  subject  tbe  excess  of  the 
value  of  the  homestead  above  $2,000  to  the 
payment  of  any  Judgment -that  may  be  ren- 
dered. Nothing  is  said  about  a  $2,000  Jiome- 
stead.  It  is  Just  simply  a  homestead  to- 
wblch  "tbe  survivor  for  life"  succeeds.  If 
the  Legislature  had  Intended  that  only  $2,000- 
should  go  to  the  surviving  husband  or  wife, 
and  that  any  excess  above  that  should  go  to 
the  other  belrs,  why  should  it  not  have  said 
so?  In  tbe  event  tliat  tbe  homestead  is 
above  $2,000  In  value,  It  Is  not  saved  at  all 
as  against  the  heirs,  but  $2,000  in  money  is 
saved  as  a  homestead  exemption.  It  Is  »- 
different  homestead  that  is  contemplated  by 
section  17,  Act  1879.  That  Is  a  homestead 
to  which  the  survivor  succeeds  when  the 
hnsband  or  wife  dies.  It  is  to  furnish  tbe 
home  for  the  family.  It  is  to  include  the 
shelter  which  protects  those  who  are  mem- 
bers of  the  family.  The  courts  should  es- 
tablish a  beneficent  rule  by  which  the  wid- 
ow and  the  children  when  the  husband  dies- 
wUi  be  left  In  the  home,  and,  ntta  the  chil- 
dren are  grown  up,  the  widow  diould  be  per^ 
mitted  to  remain  In  the  old  home  where  she 
has  resided  with  her  tauaband,  and  wUeb 
she  has  perhaps  fiaithfnlly  helped  to  earn 
and  save.  Thew  it  no  reasonable  excuse  for 
cutting  down  the  Interest  of  the  homestead 
saccession  which  should  go  down  to  tbe  wid- 
ow and  provide  for  her  a  Home  dnrlns  her 
declining  years.  Ttie  widow  ongbt  to  be  p^ 
mitted  to  live  in  Uie  same  house  which  me 
and  her  husband  have  occupied  together,  and 
she  ought  not  to  be  punished  because  the 
bread  winner  is  dead. 

Section  1,  c  49,  Laws  1907,  enacts  that: 
"When  any  person  shall  die,  leaving  a  hus- 
band or  wife  surviving,  all  the  real  estate  of 
which  the  deceased  was  seized  of  an  estate 
of  Inheritance  *  •  •  shall  descend  sub- 
ject to  *  •  •  the  rights  of  homestead." 
It  would  seem  that  there  is  no  confiict  b^ 
tween  this  statnte  covering  the  succession  of 
heirs  of  descendants  and  tbe  law  of  1879 
relating  to  homesteads.  The  statute  Is  In- 
tended as  a  complete  protection  to  tbe  film- 
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Uy  against  tbe  right  of  arbitrary  donUna- 
tloB  by  the  husband  or  wife  who  bappens  to 
hold  the  title  to  the  homestead  estate.  This 
is  the  direct  provision  of  section  4  of  Ac^ 
1879,  and  the  same  idea  was  fully  expressed 
iu  section  3  of  Act  1877.  Section  4  of  Act 
ISTO  reads:  "The  homestead  of  a  married 
person  cannot  be  conveyed  or  incumbered 
unless  the  instrument  by  which  It  Is  con- 
veyed or  Incumbered  to  executed  and  ac- 
laiowledged  by  both  husband  and  wife." 
I>aws  1879,  p.  58.  Section  3  of  Act  1877 
reads:  "A  conveyance  or  Incumbrance  by 
the  owner  Is  of  no  validity  unless  the  hus- 
band and  wife,  if  the  owner  Is  married,  con- 
cur in  and  sign  the  same  Joint  lustrumoit." 
Lews  1877,  p.  84.  The  homestead  act  of 
1S77  protects  the  homeatead  eaemption  from 
the  creditor  to  the  extent  of  ?2,000,  and 
it  protects  the  homestead  itaelj  from  the 
improvident  act  of  the  owner  of  the  legal 
tltl&  This  record  does  not  lnv<!lve  the  rights 
of  the  creditors.  It  deals  with  the  rights 
of  inberltanoe  of  the  belrs  at  law  as  against 
tbe  widow.  In  OalUgha  v.  Smiley,  28  Neb. 
189,  44  K.  W.  187.  26  Am.  St  819. 
Chief  Justice  Beese,  delivering  the  opinion 
of  thla  court,  said:  "In  Its  lnc^)tlon  a  home- 
stead to  a  parcel  of  land  on  which  the  fam- 
ily r»lde8,  and  wbldi  to  to  them  a  home." 
In  Palmar  t.  Sawyer,  74  Neb.  108.  lOS  N.  W. 
1088,  12  Ann.  Cas.  71S,  the  definition  of 
Judge  Reese  waa  quoted  with  approvaL 

In  Palmer  v.  Sawyer,  supra,  thto  court 
held  that  the  man  who  had  acquired  a  home- 
stead estate  during  tbo  snbstotence  of  a  fhm- 
Uy  r^tfonafalp  was  entitled  to  occult  the 
premises  after  the  family  i^atlonshlp  had 
been  broken  up  by  death  and  removal.  In 
that  case  Albot  Palmer  purchased  the  land 
In  oontroTersy  In  the  year  1888,  and  at  that 
time  was  a  widower  with  three  minor  chil- 
dren llvlnff  with  hlm  upon  the  premises. 
One  ctf  the  <diUdi«i  died  and  two  moved 
away,  so  that  the  father  was  left  alone  In 
the  possession  and  occupancy  of  thd  prem- 
ises. A  Judgment  was  rendered  against  him, 
and  an  execution  was  levied  on  the  land, 
and  there  was  a  proceeding  to  enjoin  tbe 
sal&  The  question  to  be  determined  was 
whether  the  plalutift  was  ^titled  to  claim 
the  property  as  his  homestead.  The  court 
beld  the  "head  of  the  family"  to  Include 
"every  person  who  has  residing  on  the  prem- 
ises with  him  or  her,  and  under  his  care 
aad  maintenance,  ^ther:  (1)  His  or  her 
minor  child,  or  tbe  minor  child  of  his  or  her 
deceased  wife  or  husband."  This  court  then 
recites  section  17,  and  in  connection  vrlth 
the  two  provisions  so  recited  says:  "It  will 
lie  noticed  that  the  provisions  of  these  stat- 
utes reserve  the  homestead  right  to  every 
person  who  to  the  head  of  a  family  as  de- 
fined in  section  15,  whether  married  or  un- 
married at  the  time  of  the  acquisition. 
When  the  homestead  rl^t  to  acquired  by  a 
married  person,  it  cannot  be  conveyed  or 


incumbered,  unless  the  Instrument  by  which 
it  Is  conveyed  or  incumbered  to  executed  and 
acknowledged  by  both  husband  and  wife, 
under  section  4."  The  court  cites  Whltlock 
V.  Gosson,  35  Neb.  829,  63  N.  W.  980,  and 
says  that  this  section  of  the  statute  was 
declared  to  make  the  conveyance  of  a  home- 
stead executed  by  the  husband  alone  void, 
not  only  void  as  to  the  interest  of  tbe  wife, 
but  also  as  to  the  interest  of  tbe  husband 
who  executed  It  When  a  homestead  right 
to  acquired,  it  can  only  be  divested  in  the 
manner  prescribed  by  statute.  This  princi- 
ple to  supported  by  a  line  of  decisions  of 
thto  court  cited  in  the  opinion,  and  has  been 
subsequently  followed  In  GUes  v.  Miller,  m 
Neb.  346,  64  N.  W,  B&l,  38  Am.  St  Rep.  730 ; 
Clarke  v.  Koenlg,  36  Neb.  C72.  54  N.  W. 
842;  Violet  v.  Rose,  39  Neb.  660,  68  X.  W. 
216;  Havemeyer  v.  Dahn,  48  Neb.  536,  67 
N.  W.  489,  33  li.  R.  A.  332.  58  Am.  8t  R«p. 
706.  If  the  homestead  in  controversy  had 
been  selected  from  the  lands  of  the  deceased 
wife,  on  the  death  of  the  wife,  the  home- 
stead right  would  have  descended  to  the  fans- 
band  for  llf^  wfcstAer  any  childrm  Aod  been 
bon»  of  the  marriage  or  not.  In  Dorrington 
T.  Myers,  U  Neb.  888.  9  N.  W.  056,  thto  court 
said:  "Neither  the  deaOi  of  the  wife,  nor  her 
abandffluient  of  her  husband,  nor  the  ar- 
rival at  full  age  and  departure  firom^  the 
parental  roof  of  all  tbe  sons  and  dai^hters. 
would  have  the  effect  of  dismantling  the 
homestead  of  tbe  protection  of  the  exemption 
tow."  In  Galllgher  v.  Smiley,  supra,  the 
court  held  that  the  homestead  right  was  be- 
yond the  right  of  encutlon.  In  the  above 
case.  Reese,  0.  J.,  In  tbe  body  of  the  opin- 
ion says:  "At  the  time  thto  homestead  rigbt 
was  acquired,  by  a  compUance  with  the  pro- 
vtolons  of  tbe  law,  the  whole  of  the  tract 
now  in  dtopute  was  exempt  fiwm  sale  so 
long  as  its  occupancy  continued.  While  the 
Judgments  were  llais,  for  the  payment  of 
which  (If  not  allowed  to  become  dormant)  the 
property  was  pledged,  yet  the  homestead 
character  could  not  be  molested  for  the  pur- 
I>ose  of  ^forcing  their  payment  •  •  • 
The  right  could  not  be  dimlntohed  by  law 
without  the  consent  of  defendants.  Mc- 
Hugh  V.  SmUey,  17  Neb.  620,  626  [20  N.  W. 
296,  24  N.  W.  277];  De  Witt  v.  Sewing  Ma- 
chine Co.,  17  Neb.  533  [23  N.  W.  606].  For 
20  years  perhaps,  and  during  the  whole  time 
of  the  existence  of  tbe  Indebtedness,  the 
right  could  not  be  questioned.  The  land  was 
Included  within  the  corporate  Umlta  of  tbe 
dty  by  law,  and  without  the  consent  or  pro- 
curement of  defendant.  Hto  rights  could  not 
be  diminished  thereby."  Bassett  v.  Messner, 
30  Tex.  604;  Nolan  v.  Reed,  38  Tex.  425; 
Barber  v.  Borabeck,  86  Mich.  399;  Ham  v. 
Sai>ta  Rosa  Bank,  62  Cal.  126,  45  Am.  Hep. 
654.  In  Galllgher  v.  Smiley,  supra,  a  70-acre 
tract  of  land  occupied  as  a  homestead  was 
brought  within  the  dty  of  Omaha  by  tbe 
extension  of  the  dty  limits,  and  was  at- 
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tempted  to  be  sold  under  execution.  It  was 
held  that  the  homestead  character  o£  the 
land  could  not  be  changed  without  the  con- 
sent of  the  occopant,  and  that  the  land 
could  not  be  sold,  although  worth  $200,000. 

Except  where  It  la  narrowed  by  the  qual- 
iflcatlon  Implied  by  the  term  "exemption," 
the  word  "homestead"  la  used  In  Act  1870 
in  Its  popular  saise  to  designate  a  par- 
cel of  land  ou  which  the  family  resides. 
The  section  under  consideration  enables  the 
creditor  to  reach  the  surplus  above  J2,000. 
That  section,  tb^efore,  is  for  the  benefit 
of  the  creditor,  as  well  as  for  the  benefit  of 
the  head  of  the  family  who  claims  the  "home- 
stead exemption,"  It  would  seem  that  a  con- 
sideration of  the  entire  act  makes  It  clear 
that  the  Legislature  Intended  the  limitation 
of  value  to  apply  only  la  favor  of  creditors, 
and  not  to  a  homestead  succession  to  the 
heirs  or  devlseee.  The  court  Is  authorized 
on  the  petition  of  the  creditor  to  order  a 
sale  by  execution  only  when  the  land  "ex- 
ceeds In  value  the  amount  of  the  homestead 
exemption,"  and  prohibits  the  receiving  of 
any  bid  "unless  it  ewceeds  the  amount  of  the 
hcuiestead  exemption."  There  can  1>e  no  sale 
wnlees  there  is  »uch  excets.  By  section  12 
the  sum  to  be  paid  the  claimant,  where  the 
whole  tract  is  actually  sold.  Is  designated  as 
"the  amomit  of  the  homestead  exemption." 
In  five  BubseQuent  sectious  of  this  same  act 
of  1870  the  limitation  of  pecuniary  value  of 
the  homestead  la  six  times  referred  to  as 
the  "homestead  exemption."  These  refer- 
ences apply  in  favor  of  creditors  only.  These 
terms  are  not  applied  in  connection  with 
the  words  "heirs"  or  "devisees."  Sections  4 
and  17  BUbstautlally  re-enact  the  provisions 
of  Act  1877.  Section  4  protects  the  home- 
stead and  the  family  of  a  married  person 
against  the  domination  of  a  husband  or  wife 
who  Is  seized  of  the  record  title.  The  legis- 
lative policy  Implied  has  no  necessary  rela- 
tion to  the  separate  policy  glviug  some  mea- 
sure of  protection  to  creditors.  It  is  entire- 
ly rational  and  consistent  for  the  act  to  make 
a  pecuniary  limitation  as  to  the  creditors, 
and  no  Umttation  as  to  heirs  or  dexHsees.  Be- 
cause the  pecuniary  limitation  is  applied  in 
one  case  Is  no  reason  whatever  that  it  should 
be  in  the  othor  case-  The  legislative  policy 
embodied  in  section  4  applies  with  equal 
force  seemingly  to  section  IT.  It  required 
section  17  to  completely  forbid  the  domina- 
tion of  the  homestead  estate  by  the  holder 
of  the  legal  tlUe.  The  shelter  of  the  family 
becoming  destroyed  upon  the  death  of  the 
husband  or  wife  holding  the  legal  title,  the 
survivor  and  the  minor  children  would  be 
subject  to  be  dispossessed  of  their  home,  aU 
though  no  rights  of  creditors  should  be  in- 
volved. There  is  no  pecuniary  limitation  at- 
taching to  the  provision  forbidding  the  home- 
stead to  be  conveyed  or  Incumbered  except 
by  deed  executed  and  acknowledged  by  both 
husband  and  wife,  or  to  the  provision  for 
survivorship  on  the  death  of  the  person  from 


whose  property  it  was  selected.  It  Is  jiot  a 
certain  amount  of  money  which  the  surviv- 
ing spouse  gets  the  use  of. 

The  former  acts  were  repealed,  and.  when 
the  liegislatore  of  1879  drew  ap  a  p^manent 
form  of  the  Homestead  Law,  It  used  the 
word  "homestead"  In  creating  an  absolute 
disqualification  of  the  husband  or  wife  from 
whose  prop^y  it  was  selected  to  incumber 
or  alienate  the  homestead  by  a  voluntary 
deed  or  devlae  and  preserved  In  favor  of 
creditors  only,  the  limitation  as  to  value.  Id 
the  mind  of  the  legislator  there  la  the  pro- 
tection of  the  "homestead  exmptlon"  and 
the  homestead  itself,  and  sections  4  and  17 
of  the  act  offer  protection  against  the  domi- 
nation of  the  person  from  whose  property  tbe 
homestead  is  selected  and  without  any  ref- 
erence whatever  to  its  pecuniary  value,  and 
that  means  tbe  protection  of  the  homestead 
Itself.  There  are  two  Ideas  here:  (1)  A 
place  for  the  homestead  claimant  wh»re  be 
and  tils  family  are  safe  as  to  everyliodii  it 
the  place  is  not  worth  more  than  92,000: 
and  (2),  If  it  does  exceed  $2,000  In  value,  then 
safe  as  to  everybody  except  the  creditor. 

Now  in  this  particular  case  there  is  no 
creditor,  and  thwefore  the  homestead  Is  a 
homestead  as  against  everybodv-  Did  the 
Leglslatnre  Intend  then  to  turn  the  widow 
out  because  the  husband  Is  dead  and  the 
children  have  gone?  What  Legislature  would 
say,  "We  will  make  a  law  to  apply  to  our 
widows  when  we  die  and  to  our  sisters  when 
they  have  become  widows,  and  to  our  moth- 
ers when  our  fathers  are  dead  aqd  buried 
and  the  mothers  are  left  alone  In  tbe  old 
house,  and  we  will  say  that  these  wives  as 
they  become  widows  are  to  be  turned  out  of 
the  homes  they  have  occupied  and  in  which 
the  children  have  been  raised,  and  they  must 
find  new  and  strange  homes  In  which  to  fin- 
ish their  lives,  so  that  the  other  heirs  may 
each  receive  a  few  dollars  more  from  the  im- 
mediate distribution  of  the  estate"?  If  no 
future  Legislature  In  Nebraska  would  do 
such  a  thing  as  that,  then  It  would  seem  that 
no  Nebraska  L^slature  has  done  It  The 
right  to  dispossess  the  widow  of  the  home- 
stead selected  from  the  property  of  her  de- 
ceased husband  Is  not  written  In  the  statutes. 

It  Is  contended  that  because  this  court  In 
the  case  of  Tyson  v.  Tyson,  71  Neb.  438.  9? 
N.  W.  1076,  rendered  a  decision  in  conflict 
with  the  doctrine  annotmced,  therefore  tbe 
will  of  the  Legislature  should  be  Ignored, 
and  that  an  inadvertent  mistake  ebonld  bind 
the  court  In  the  future  to  a  doctrine  by  which 
the  surviving  wife  or  husband  Is  to  be  put 
out  of  the  old  homestead.  In  Tyson  v.  Ty- 
son, supra,  Peter  Tyson  died  Intestate  Id 
Washington  county,  and  the  plalntllf  In  er- 
ror was  the  widow,  and  the  defendant  in 
error  was  the  only  child.  The  intestate  died 
seised  of  a  farm  containing  166%  acres.  The 
petition  which  w^s  filed  In  the  county  coart 
alleged  that  IVTary  Ella  f^son  claimed  a 
homestead  Interest  in  said  premiseB,  and  oc^ 
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cnpied  tbe  dweUIog  house  and  buildings  un- 
der her  claim  that  the  same  was  the  home- 
stead of  the  decedent  and  herself  during  the 
lifetime  of  said  decedent  and  at  the  time  of 
his  death.  The  petition  was  filed  by  the  son, 
who  alleged  that  the  homestead  consisting  of 
the  dwelling  house  and  outhouses,  and  the 
said  land  exceeded  $2,000  In  value,  and  that 
Mary  Ella  Tyson  was  only  entitled  to  use  and 
occupy  said  dwelling  house  and  outhouses 
with  so  much  land  upon  which  the  same  was 
situated  as  taken  together  with  said  build- 
ings shall  equal  In  value  the  sum  of  $2,000 
and  no  more.  It  Is  also  alleged  that,  in  ad- 
dition to  said  homestead,  tbe  said  Mary  El- 
la Tyson  was  entitled  to  dower  Interest  in 
'said  land  to  the  extent  of  one-thlvd  there- 
of; that,  under  the  claim  of  homestead  and 
dower,  she  wrongfully  excluded  the  petition- 
er from  said  premises,  and  claimed  the  whole 
of  said  real  estate  as  homestead  and  dower ; 
that  she  refused  to  account  for  the  rent  of 
tbat  portion  not  Included  In  the  homestead 
Interest  to  which  she  was  entitled ;  that  said 
real  estate  was  of  the  value  of  fll,750,  and 
exceeded  the  homestead  In  value  by  ^,750. 
It  was  also  alleged  that  Mary  Ella  Tyson 
claimed  the  right  to  receive  from  said  estate 
tbe  sum  of  ¥35  a  month  as  support,  and 
that  she  was  drawing  the  same.  There  was 
a  prayer  for  the  apiwintment  of  three  i>er- 
sons  to  set  off  the  homestead  and  dower  of 
the  plaintiff  by  metes  and  bounds;  the  for- 
mer not  to  exceed  $2,000  in  value.  The  an- 
swer of  Mary  Ella  Tyson  admitted  receiv- 
ing $35  a  month  for  her  support,  and  claim- 
ed the  exclusive  right  to  use  the  land,  al- 
lied said  land  was  the  homestead  of  Peter 
Tyson  and  Mary  Ella  Tyson  at  the  time  of 
the  death  of  said  Peter  Tyson,  and  that  said 
homestead  at  the  death  of  said  Peter  Tyson 
vested  In  his  surviving  wife,  and  that  the 
son,  Amasa  F.  l^son,  had  no  interest  in 
the  land  during  the  lifetime  of  said  Mary 
Ella  Tyson.  The  answer  also  alleged  that 
the  county  court  bad  no  right  or  power  to 
adjudicate  the  title  to  said  land.  Upon  the 
hearing,  the  county  court  found  that  Mary 
Eaia  Tyson  had  a  homestead  In  tbe  prem- 
ises, or  in  so  much  thereof  as  should  not  ex- 
ceed in  value  $2,000,  and  was  entitled  to  dow- 
er therein,  and  appointed  three  persons  to 
assign  her  dower  and  homestead  by  metes 
and  bounds.  From  the  decree  rendered  by 
the  eoonty  conrt  Mary  Ella  Tyson  prosecut- 
ed error  to  the  district  conrt,  where  the  de- 
cree of  the  county  court  was  affirmed,  and 
the  case  was  then  brought  to  this  court  by 
petition  In  error. 

It  will  be  noticed  tbat  there  Is  a  differ- 
ence between  this  case  and  the  Tyson  Case. 
(1)  In  the  Tyson  Oase  there  was,  in  addi- 
tion to  the  consideration  of  any  homestead 
claim,  the  claim  that  "the  said  Mary  Mia 
Tyson  is  entitled  to  dower  Interest  In  said 
land  to  the  extent  of  one-third  thereof,  and 
Is  oitttled  to  have  the  saioB  set  aside."  This 
U8N.W.-88 


was  alleged  In  the  petition  as  above  quoted. 
It  was  also  stated  In  the  opinion  that  "the 
prayer  la  for  the  appointment  of  three  per-* 
sons  to  set  off  the  homestead  and  dower  of 
the  plaintiff  by  metes  and  bounds."  (2)  In 
the  instant  case  there  is  no  claim  of  dower. 
The  fact  of  dower  and  homestead  and  tbe 
support  of  '$35  a  month  were  all  claimed  out 
of  this  estate  of  15Q  acres  no  doubt  tended 
to  confuse  the  Issues,  and  perhaps  to  cloud 
the  minds  of  all  connected  with  the  case. 
In  the  Tyson  Case  it  was  said  in  the  body 
of  the  opinion:  "This  court  held,  as  we  have 
seen,  that,  in  order  to  oust  the  jurisdiction 
of  the  county  court,  the  right  of  the  appli- 
cant must  be  disputed  by  presenting  an  is- 
sue of  fact  which.  If  established  by  proof, 
would  defeat  her  claim,  and  such  Issue  must 
be  one  which  the  county  court  by  Its  organ- 
ization Is  unable  to  try."  It  would  seem  to 
be  absurd  that,  If  the  law  ousts  the  jurisdic- 
tion of  the  county  court,  there  should  be  any 
cont^tlon  that  It  presented  a  different  ques- 
tion from  an  issue  of  fact  ousting  such  ju- 
risdiction. If  the  Jurisdiction  is  ousted, 
that  is  enough. 

Tbe  learned  commissioner  who  writes  the 
opinion  follows  up  his  first  mistake  with  a 
second  one.  He  proceeds  to  discuss  the  sec- 
tion relating  to  the  exemption  of  $2,000  from 
judgment  liens,  and  falls  to  reason  upon  the 
subject  He  writes:  "But  It  will  not  be 
claimed  that  In  a  case  of  that  kind  the 
surviving  spouse  would  take  a  life  estate  in 
the  excess  by  virtue  of  the  homestead  act. 
•  •  •  Neither  are  we  able  to  see  that 
the  surviving  spouse  has  any  greater  rights 
when  the  claimant  of  the  excess  is  an  heir 
of  the  deceased  Instead  of  a  creditor/*  What 
the  learned  commissioner  says  is  a  mere  dic- 
tum. Perhaps  the  language  of  the  commission- 
er who  wrote  the  opinion  Is  derived  from  the 
fact  tbat  he  may  have  supposed  the  conten- 
tion made  was  not  supported  by  the  pleadings. 
One  of  the  contentions  was  that  a  widow  not 
owning  a  residence  suitable  to  her  condition 
in  life  might  remain  In  the  dwelling  house 
of  ber  husband  so  long  as  she  remained  a 
wTdow  without  being  chargeable  with  rent 
He  held  this  was  not  supported  by  the  plead- 
ings. We  are  now  met  with  a  statement  that 
because  of  this  opinion  this  court  shall  con- 
tinue to  stand  where  all  are  agreed  that  tt 
Is  wrong  to  stand. 

It  is  urged  as  a  reason  why  the  mistake 
made  In  Tyson  v.  Tyson  should  stand  is  that 
it  has  been  the  accepted  Idea  of  the  bar  and 
the  judges  for  a  number  of  years  that  the 
$2,000  exemption  applied  as  well  to  tbe  sur- 
vivorship as  to  the  creditor.  It  Is  said  tbat 
it  will  make  a  change  in  the  rule  of  property 
rights,  and  that  there  will  be-,  sufferers  In 
consequence  of  It.  The  answer  to  that  Is 
that  the  woman  who  lives  to  be  an  old 
woman,  and  loses  her  husband,  seldom  mar- 
ries again.  The  same  is  true  of  the  man 
who  lives  to  be  an  old  man.   It  la  tha  ez- 
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ceptlon  when  he  marries  again.  There  la 
no  reason  that  the  heirs  are  Ukely  to  be 
crowded  out  because  at  the  death  of  the 
sarrlTor  the  heirs  go  Into  full  poaaesalon  of 
the  property.  The  surrlTor  rarely  has  many 
years  to  live.  We  are  all  Inclined  to  over- 
estimate the  length  of  time  we  have  to  live. 
The  pictures  are  hanging  on  the  wall  of  most 
of  those  who  have  preceded  us.  They  are 
gone  and  maintain  the  discussion  no  longer. 
In  a  few  years  more  we  shall  all  be  gone, 
and  there  will  be  other  occupants  of  our 
places.  Perhaps  no  one  may  say  with  abso- 
lute certainty  the  number  of  years  that  the 
average  survivor  is  likely  to  live,  perhaps 
Ave,  perhaps  ten,  not  more  than  that  At 
the  end  of  that  time  the  heir  will  come  Into 
the  exclusive  possession  of  that  which  he  has 
Inherited  from  the  deceased  wife  or  husband 
who  has  gone  before  the  survivor.  The 
thing  contemplated  as  dangerous  to  the  prop- 
erty rights  is  not  dangerous  at  all  because 
it  takes  nothing  pennanently,  and  only  main- 
tains a  meritorious  use.  In  the  Interest  of 
humanity  this  court  should  at  once  correct 
the  mistake  in  Tyson  v.  Tyson,  and  dedare 
the  will  of  the  Legislature  as  It  has  been 
expressed.  The  right  of  homestead  may  sur- 
vive In  favor  of  the  husband  on  the  death 
of  the  wife,  even  though  no  4diildren  of  the 
marriage  are  living  (Bums  v.  Keas,  21  Iowa, 
267;  ElllB  T.  Davis,  BO  Ey.  US,  14  S.  W. 
74;  Roberts  v.  Greer,  22  Nev.  318,  40  Pac 
6,  68  Am.  St  Rep.  7S6),  or  though  the  chil- 
<tnn  have  removed  from  the  homestead  up- 
on which  be  still  raides  (Gray  t.  Patterson, 
66  Ark.  S73,  46  S.  W.  730,  lim  67  Am.  St. 
Bep.  087),  or  thoug&  the  children  have  at- 
tabied  tiielr  majority  (In  re  Feas'  Estate, 
30  Wash.  SI,  70  Faa  270),  or  though  he  la 
not  a  honsdieqier  with  a  family. 

The  presoit  value  of  Mrs.  Melsner's  home- 
stead intereat  Is  fOnnd  to  be  $1,464.  She 
does  not  get  this  sum  because  It  Is  only  the 
use  of  a  ^£,000  Interest  hi  the  homestead  that 
ahB  gets,  and,  when  she  dies,  the  heirs  of 
the  deceased  hold  the  property  free  and  di- 
vested of  any  claim  she  may  have  once  had. 
The  Interest  on  the  present  value  therefore 
is  all  she  may  safely  count  on.  Six  per 
cent  on  f 1,464,  the  present  value,  would  give 
her  $87.84  per  annum.  The  smallness  of  the 
matter  Is  quite  apparent  from  a  considera- 
tion of  the  insl^niflcauce  of  this  sum.  From 
this  it  would  seem  that  early  in  the  history 
of  the  people  of  our  state  they  passed  a 
law  which  guaranteed  to  the  "family"  so 
long  as  It  was  needed  for  that  purpose  a 
homestead  which  shielded  the  young  and  the 
strong  and  the  old  and  the  feeble  alike,  and 
all  in  the  interest  of  the  home.  Secttons 
4  and  17  of  Act  1870  contain  a  recognition 
of  the  principle  that  underlies  all  the  legis- 
lation of  the  state  upon  the  subject  It  is 
the  protection  of  the  home,  when  once  It  Is 
established,  as  long  as  It  may  be  needed  for 
any  snrvivlng  husband  or  wife.  The  family 


Is  a  nnlt  of  13te  state.  The  home  protects 
it  As  long  as  the  family  exists,  the  home 
should  exist  This  court  has  already  said 
that  the  head  of  a  family  should  be  protected 
in  the  home,  although  the  children  have  al- 
ready grown  to  maturity  and  have  left  it 
Galligher  v.  Smiley,  28  Netk  180,  44  N.  W. 
187,  26  Am.  St  Bep.  310. 

The  judgment  ot  the  district  court  ahould 
be  reversed. 

FAWCETT,  J.  (dlssoitii^.  I  am  unable 
to  concur  in  the  nuijorlty  oplnltm,  fur  the  fol- 
lowing reasons: 

The  contest  In  this  case  Is  between  plain- 
tiff and  the  daughters  ot  deceased  by  a 
former  Irife.  At  the  time  of  his  death  Mr. 
Melsner  was  the  owner  of  the  N.  W.  %  of 
section  36,  township  10,  range  13,  in  Bulblo 
county,  worth,  exclusive  of  the  buildings, 
$16,000.  He  had  erected  thereon  a  dwelling 
house  of  tbe  value  of  $0,000.  For  14  years 
prior  to  his  death  this  dwtiling  and  quarter 
section  of  land  had  been  occupied  by  Mr. 
Melsner  and  plaintiff  as  their  home.  At 
the  time  of  his  death  he  left  other  lands  of 
the  agreed  value  of  $631,088.  By  an  agree- 
ment entered  into  between  plaintiff  and  the 
daughters  a  division  of  all  of  the  lands, 
other  than  the  qnarter  section  referred  to, 
has  been  agreed  upon.  It  has  also  been 
agreed  betweeu  them  that  plaintiff  shall  take 
the  qnarter  section  In  controversy  at  an 
agreed  valuation  of  $26,000,  and  account  for 
the  same  under  the  decision  to  be  rendered 
In  this  case;  that  is  to  say,  she  Is  to  be 
given  credit  for  the  value  of  her  homestead 
Interest  as  found  by  the  court  and  account 
for  all  In  exc^  thereof  up  to  the  $26,000. 
The  question  decided  by  the  district  court 
and  before  us  for  review.  Is  the  construction 
to  be  placed  upon  sections  1  and  17  of  the 
act  approved  Felvuary  26,  1878,  and  in  force 
after  September  1  of  that  year.  Laws  1879, 
p.  67.   These  two  sections  are  as  Collows; 

"Section  1.  A  homestead  not  exceeding  in 
value  $2,000,  consisting  of  tbe  dwelling  house 
In  which  the  claimant  resides,  and  its  ap- 
purtenances, and  the  land  on  which  the  same 
is  situated,  not  exceeding  160  acres  of  land 
to  be  selected  by  the  owner  thereof  and  not 
in  any  incorporated  city  or  village,  or  in- 
stead thereof  at  the  option  of  the  claimant 
a  quantity  of  contiguous  land  not  exceeding 
two  lots  within  any  Incorporated  dty  or  vil- 
lage, shall  be  exsnpt  from  jn^^ment  lioia 
and  from  execution  or  forced  mJto,  accept 
as  in  this  chapter  provided." 

"Sec.  17.  If  the  homestead  was  select- 
ed from  the  separate  property  of  either  hus- 
band or  wife,  it  rests,  on  the  death  of  the 
person  from  whose  property  it  was  selected, 
in  the  survivor  for  life,  and  afterwards  in 
his  or  her  heirs  forever,  subject  to  tbe  pow- 
er of  the  decedent  to  dispose  of  the  same  ex- 
cept the  life  estate  of  tbe  survivor  by  wilL 
In  either  case  It  Is  not  subject  to  the  pay- 
ment of  any  debt  or  llabUl^  contracted  by 
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or  exiaUng  against  the  husband  and  wife  or 
either  of  them,  pravlona  to  or  at  the  time  of 
the  death  of  sudi  husband  or  wlfe^  eicept 
such  as  exists  or  has  been  created  under  the 
provisions  of  this  chaptw." 

Succinctly  stated,  the  question  is:  Does 
the  $2,000  limitation,  expressed  in  section  1, 
apply  to  exemptions  against  creditors  alone, 
or  does  It  also  apply  to  the  right  of  succes- 
sion under  the  provisions  of  section  17?  It 
Is  argued  with  great  force  by  counsel  for 
plalntlir  that  the  language  used  In  the  dif- 
ferent sectl(ma  of  the  act  Indicate  that  the 
Legislature  had  In  mind  what  might  be  term- 
ed two  homesteads — one,  the  actual  home- 
stead, and  the  other,  the  homestead  which 
conld  be  held  ae  against  creditors — and  that 
the  $2,000  limitation  applies  only  to  the  lat- 
ter. The  title  to  the  act  reads  as  follows: 
"An  act  to  provide  for  the  selection  and  dis- 
position of  homesteads,  and  to  exempt  the 
same  from  Judgment  U&ia,  and  from  attach- 
ment, levy,  or  sal^  upon  execution  or  other 
process."  It  will  t>e  seen  that  the  title  re- 
cites that  the  act  Is  "to  provide  for  the  se- 
lection and  disposition  of  homesteads,  and 
to  exempt  the  same,"  not  "the  same  to  the 
extent  of  92,000."  but  "the  same"— that  Is 
to  say,  the  homestead,  from  Judgment  liens, 
etc. — Indicating,  I  thlolc,  that  the  Intaitlon 
was  to  exempt  the  entire  homestead,  the  se- 
lection of  which  the  act  following  was  to 
provide  for,  from  Judgment  Hens,  etc.  Sec- 
tion 1  of  the  act  reads:  "A  homestead  not 
exceeding  In  value  $2,000,  consisting  of  the 
dwelling  house  In  which  the  idalmant  re- 
sides," etc.  If  we  read  this  clause  of  section 
1  with  the  same  punctuation  appearing  in 
the  title,  which  would  place  a  comma  after 
the  word  "homestead,"  the  clause  would  then 
read,  "A  homestead,  not  exceeding  In  value 
S2,000,  consisting  of  the  dwelling  house," 
etc.  That  punctuation,  or  reading  It  In  that 
manner,  would  seem  to  Indicate  that  the 
$2,000  relates  to  the  entire  homestead,  and 
not  to  a  subsequently  to  be  determined  por- 
tion thereof.  That  this  Is  the  construction 
which  has  been  placed  upon  this  act  for  over 
SO  years  cannot  be  questioned.  Estates  have 
been  divided  and  lands  partitioned,  all  over 
the  stat^  under  that  construction. 

In  Meek  v.  Lange,  65  Neb.  783,  91  N.  W. 
695,  suit  was  brought  to  recover  damages 
for  the  breach  of  an  executory  contract, 
made  by  the  husband  without  the  assent  of 
his  wife,  for  the  sale  of  the  homestead,  in 
the  ^llabns  It  Is  held  that  an  executory 
contract  for  the  sale  of  the  family  home- 
stead, to  which  the  wife  is  not  a  party,  la 
invalid,  and  Its  nonperformance  does  not 
furnish  a  basis  for  recovery  of  damages  for 
the  loss  of  the  bargain.  On  page  788  of  66 
Neb.,  on  page  697  of  01  N.  W.,  speaking 
through  Mr.  Commissioner  Hastings,  It  Is 
said:  "Doubtless,  In  case  of  bad  faith,  or 
where  the  action  of  defendant  has  caused 
special  damages,  a  right  of  action  would 
arise  for  sodi  Ininiy.  Bat  it  would  seon  en- 


tirely Inconsistent  to  allow  a  recovery  of 
damages  for  the  loss  of  a  bargain  Which 
plaintiff  made  In  full  view  of  evident  facts 
with  one  whom  those  facts  rendered  incom- 
petent to  sell  the  property.  As  above  stated, 
only  damages  for  loss  of  the  bargain  were 
allowed  In  this  Judgment  The  Judgment, 
therefore,  cannot  stand.  Possibly  the  plain- 
tiff Is  entitled  to  nominal  damages  for  the 
absolute  refusal  to  convey  any  of  the  prem- 
ises, as  they  were  found  to  be  worth  more 
than  $4,000.  The  homestead  right  evidently 
does  not  protect  defendant  as  to  more  than 
$2,000  worth."  It  wlU  be  observed  that  that 
was  not  a  case  Involving  the  question  of  ex- 
emptions against  creditors,  but  that  It  In- 
volved the  whole  right  of  homestead,  which 
right  the  court  there  said  did  not  protect 
defendant  as  to  more  than  $2,000. 

Upon  the  third  hearing  of  Teeke  v.  Ditt- 
bemer,  70  Neb.  644,  08  N.  W.  67,  118  Am. 
St  Bep.  802  the  two  last  paragraphs  of  the 
syllabus  read: 

"(10)  A  parol  agreement  made  by  the  hus- 
band with  a  third  party  to  devise  property 
embraced  within  a  homestead,  like  an  agree- 
meat  to  convey  the  reversionary  estate  Is  In 
conflict  with  the  provisions  of  the  Homestead 
Act  and  Is  not  specifically  enforceable,  even 
though  substantial  performance  of  the  con- 
tract by  the  promisee  may  have  taken  placa 

"(11)  When  such  an  agreement  Includes 
other  land  than  that  included  wltliin  the 
homestead,  the  contract  m^  be  specifically 
enforced  except  as  it  affects  the  homestead 
property." 

In  the  opinion,  on  page  KiO  of  70  Neb.,  on 
page  69  of  98  N.  W.  (113  Am.  St  Rep.  802), 
It  Is  said:  "In  speaking  of  the  homestead, 
we  wish  to'  be  understood  as  having  refer- 
ence to  that  part  of  the  real  estate  In  con- 
troversy which  consists  of  the  dwelling 
house.  In  which  the  promisor,  Frederick  Tes- 
ke,  and  his  family,  at  the  time,  resided,  and 
Its  appurtenances  and  the  land  on  which  the 
same  are  situated,  not  exceeding  160  acres 
In  area,  nor  $2,000  in  value."  Here  again 
this  court,  in  a  case  where  the  question  of 
the  rights  of  creditors  was  not  involved, 
limited  the  homestead  to  the  dwelling  house 
and  its  appurtenances,  and  the  land  on 
which  the  same  are  situated,  not  exceeding 
160  acres  In  area,  **nor  $2,000  In  value." 

In  Tyson  v.  Tyson,  71  Neb.  438,  98  N.  W. 
1076,  the  third  paragraph  of  the  syllabus 
reads:  "In  a  contest  between  the  widow 
and  the  heirs  at  law  as  to  the  extent  of  her 
homestead  In  suburban  lands,  she  Is  enti- 
tled to  a  homestead  not  exceeding  160  acres 
in  area  and  $2,000  In  value."  In  the  opin- 
ion, on  page'  448  of  71  Neb.,  on  page  1078  of 
98  N.  W.,  It  Is  said:  "Another  contention 
of  the  plaintiff  Is  that  she  Is  entitled  to 
hold  and  occupy  the  entire  tract  of  land  as  a 
homestead,  regardless  of  Its  valiie,  and  this 
contention  is  supiwrted  by  a  more  plausible 
argument  than  we  should  have  thou^t  pos* 
idUe  In  view  <a  the  idain  inovlaloni  of  the 
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bomesteftd  act  A  homestead  within  the 
meaning  of  that  act  (chapter  36,  Compiled 
Statutes  [Annotated  Statutes,  6200]),  Is  de- 
fined and  limited  by  the  first  section  there- 
of, which  la  as  follows:  [Section  1  of  the 
a<^  set  ont}  The  first  limitation  Imposed 
Is  that  the  homestead  shall  not  exceed  $2,- 
000  In  Talu^  the  next,  that  It  shall  not  ex- 
ceed 160  acres  of  land  not  in  any  incorpo- 
rated dty  or  Tillage,  or,  in  Ilea  thereof,  not 
exceeding  two  lots  within  such  dty  or  vil- 
lage. The  head  of  a  family  might  actually 
occupy  more  than  160  acres  of  land,  not  In 
an  incorporated  city  or  village,  or  more  than 
two  lots  In  such  dty  or  village,  as  a  family 
homestead.  But  It  will  not  be  claimed  that 
In  a  case  of  that  kind  the  surviving  spouse 
would  take  a  life  estate  In  the  excess  by 
virtue  of  the  homestead  act.  The  limitation 
as  to  value  Is  as  certainly  and  positively 
fixed  by  statute  as  the  limitation  as  to  quan- 
tity. Neither  are  we  able  to  see  that  the 
surviving  spouse  has  any  greater  rights  when 
the  claimant  of  the  excess  is  an  heir  of  the 
deceased  instead  of  a  creditor.  The  home- 
stead, which  vests  in  such  survivor  for  life, 
Is  the  Identical  homestead  In  quantity  and 
value  defined  in  section  1  of  the  act  The 
statute  recognizes  none  other."  It  will  be 
seen  that  the  question  under  consideration  In 
the  case  at  bar  was  squarely  before  the 
Court  and  was  considered  and  squarely  de- 
cided In  that  case. 

In  Warden  v,  Wardell,  71  Neb.  774,  9»  N. 
W.  674,  the  third  paragraph  of  the  syllabus 
reads:  "A  homestead  exemption  1^  by  the 
law  of  this  state  limited  to  the  value  of 
f2.000,  and  If,  upon  the  death  of  a  husband, 
the  dwelling  and  the  tract  of  land  adjacent 
Oiereto,  selected  from  his  estate  and  oc- 
cnpled  by  himself  and  family  as  a  home- 
stead, exceeds  that  value  and  are  so  situated 
that  tiie  dwelling  together  wlUi  the  groiuida 
upon  which  It  stands,  and  not  exceeding  that 
value,  cannot  be  set  apart  from  the  residue 
of  tiie  tract  no  l^ial  estate  In  the  land,  or 
In  any  part  ot  it,  passea  to  the  widow  and 
helro  under  the  homestead  act  but  in  lieu 
thereof  an  equitable  interest  to  the  value  of 
12,000  In  the  entire  tract  does  pass  to  them 
tiberennder."  In  that  ease  the  land  con- 
sisted of  120  acres.  Including  the  fknUly 
dwelling  house,  the  whole  being  of  the  value 
of  about  |14,00a  Upon  the  trial  It  was 
found  that  the  value  of  the  dwelling  house 
alone  was  ^000  and  of  the  buildings  ap- 
purtenant to  It  $3,600,  and  of  the  equitable 
title  to  the  land  $7,200,  and  that  the  prem- 
ises were  not  susceptible  of  division  or  par- 
tition, so  as  to  permit  the  dw^lng  house 
and  the  ground  upon  which  It  was  erected, 
of  a  value  not  exceeding  $2,000,  to  be  set 
apart  as  a  homestead.  The  district  court 
thereupon  decreed  a  sale  of  the  entire  tract 
and  the  Investment  of  $2,000  of  the  pro- 
ceeds thereof  at  Interest  during  the  life  of 
the  widow,  she  to  rec^ve  the  interest  and 


Income  thereof  until  her  death,  the  princi- 
pal to  then  descend  to  the  heirs  at  law  of 
the  decedent  The  widow  prosecuted  error 
to  this  court  Her  contention  was  that  tbe 
provisions  of  the  statute  for  appraisoneiit 
and  setting  apart  of  the  homestead  during 
the  lifetime  of  the  person  from  whose  es- 
tate it  was  selected,  or  the  sale  of  it  in 
Instances  In  which  it  Is  not  susceptible  of 
division,  and  the  setting  aimrt  of  |2,O00 
of  the  proceeds  of  the  sale,  are  not  applica- 
ble after  his  death,  and  that  hence  the  statu* 
tory  restriction  as  to  the  value  of  the  ex- 
empt property  ceases  with  that  event  "and 
that  therefrom  the  entire  premiss  occupied 
as  a  homestead,  to  the  whole  extent  of  tbe 
territorial  limits  prracrlbed  by  statute,  ac- 
quire tbe  character  of  exemption  regardless 
of  values."  In  the  opinion  on  page  777  of 
71  Neb.,  on  page  6TO  of  90  N.  W..  it  is  said: 
"We  think  this  reasoning  Is  at  fault  in  over- 
looklug  the  fact  that  that  which  constitutes 
the  homestead,  and  that  alone,  therefore, 
which  passes  to  the  surviving  spouse.  Id 
cases  of  this  kind.  Is  not  necessarily  any  de- 
fined tract  of  land,  but  only  so  mnch  of  a 
definable  tract  If  any,  as,  Indudlng  tbe 
dwelling  bouse  and  appurtenances,  shall  cot 
exceed  $2,000  In  valu&"  The  judgmmt  of 
the  district  court  was  affirmed.  It  Is  said 
that  the  language  quoted  from  the  last  above 
case  Is  obiter  dicta  as  applied  to  this  case, 
for  the  reason  that  there  the  right  of  cred- 
itors was  involved.  The  record  In  that  case, 
however,  shows  that  the  creditors  were  gen- 
eral creditors  of  the  decedent  who  had  not 
obtained  any  lien  upon  the  land  prior  to  his 
death,  and  I  am  Indlned  to  think  that.  If 
the  right  of  succession  is  as  contended  for 
by  the  plaintiff  here.  It  would  have  beeu 
good  In  Wardell  v.  Wardell,  for  the  reason 
that  as  Insisted  in  that  cas^  the  right  ot 
succession  attached  prior  to  even  the  as- 
sertion of  any  debts  against  the  decedent 
But  whether  it  be  dicta  or  not  It  shows 
the  view  of  the  learned  commls^oner  who 
wrote  that  t^piiUon,  concurred  in  by  his  two 
able  asBodatea,  and  approved,  without  dis- 
sent by  the  court 

In  Jerdee  t.  Furbush,  116  Wis.  277.  279, 
281,  81  R  W.  661.  062,  663  (95  Am.  St  Itep. 
904),  the  court  had  bel<ae  It  tbe  queatirai  of 
the  rights  of  a  grantee  of  a  homestead  un- 
der a  conv^ance  made  without  tbe  wife's 
signature  In  the  i^lnlmi  the  court  say: 
**We  cannot  at  this  late  day  dedds  that  as 
a  new  queaticm.  If  It  were  otherwise,  a 
different  result  ot  this  appeal  might  occur 
than  tbe  one  we  have  decided  upon.**  The 
opinion  then  dtes  and  comments  upon  two 
prior  decisions  of  the  court  and  adds :  "The 
law  has  thus  stood  for  nearly  a  quarter  of 
a  century,  and  whether  the  court's  construc- 
tion of  the  statute  was  right  or  wrong  it 
must  now  be  considered  the  law  the  same  as 
if  the  Idea  involved  were  literally  expressed 
in  the  statuteb   It  relates  to  property.  It 
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bu  beoom^  by  Uie  lapse  of  tlmc^  a  nile  of 
property,  wblcli,  by  well  settled  prindpleB, 
can  only  be  ri^tly  duuiBed  by  l^slatire 
enactment."  In  ccmclualon  the  court  say : 
"It  follows  from  what  bas  been  said  that 
(namliig  the  two  cases  referzed  to)  rule  this 
case.  To  try  to  dlstingiilsh  one  case  from 
another  upon  the  facts,  where  the  mUng 
principles  In  one  are  jdiUnly  identical  with 
those  In  the  other,  sreates  nncert^ty  and 
ooDfoshm  In  the  law.  That  should  be  avoid- 
ed as  to  any  subject,  but  particolarly  In  re- 
spect to  titles  to  reEd  property."  The  ree- 
mns  Oieie  givm  for  following  the  former 
dedskms  appeal  to  me  as  emtaenUy  sound. 
The  mlins  principles  in  the  four  former  opin- 
ions of  this  court  are  plainly  Identical  with 
the  present  case,  and  to  attempt  now  to  dis- 
tinguisb  one  from  another  upon  the  facts 
would,  as  stated  by  the  Wisconsin  court, 
"create  nncertalnty  and  confusion  in  the 
law." 

Our  former  holdings,  together  with  a  sim- 
ilar and  state-wide  constmctlon  of  the  act 
by  the  district  courts  for  more  than  30  years, 
should  set  the  matter  at  rest  I  am  nnwlll< 
ing  at  this  late  day  to  disturb  that  which 
for  80  many  years  has  been  considered  set- 
tied.  I  therefore  conclude  that  the  limita- 
tion of  $2,000,  expressed  in  section  1,  is 
not  restricted  to  exemptions  against  cred- 
itors, but  also  applies  to  the  right  of  suc- 
cession under  the  provisions  of  section  17, 
and  Insist  that  a  constmctlon  of  a  statute, 
established  by  a  line  of  former  decisions  of 
this  court,  uniformly  followed  by  the  district 
courts,  and  long  acquiesced  in  by  the  bar, 
Ghonld  not  ordinarily  be  disturbed,  even 
though  the  court,  as  subsequently  consti- 
tuted, might  have  placed  a  different  con- 
stnictlon  upon  such  statute,  if  before  It  for 
the  first  time. 

BABNES  and  LSTETOK,  33^  concnr  in 
above  dissent. 


WHITFORD  T.  KINZEL  et  aL  (No.  16,574.  J 
(Sapreme  Court  of  Nebraska.   Not.  18,  1012.) 

(SyUabut  by  fh«  Oonrt.) 

L  HOHOnAD*  (I   161*1  —  ABAiroomcEMT — 
Mental  Oafaoitt  of  Claimant. 

One  whose  mental  faculties  are  bo  impair- 
ed that  she  is  incapable  of  forming  a  clear  in- 
teutfon  to  abandon- her  bomeatead  will  not  be 
hel'l  to  have  done  eo  merely  because  she  de- 
parted therefrom  and  remuncd  away  for  a 
short  time,  and  nntil  placed  in  an  insane  asy- 

hUL 

[Ed.  Note. — For  other  cases,  see  Homestead. 
Cent  Dig.  H  812-314;  Dec.  Dig.  f  161.*] 

2.  HOMKSTEAD     (J     181*)  —  AbaNDONICKNT  — 
PEKSnMFTIONB  AND  BUBDEIT  Ot  FBOOF. 

All  presumptiona  ore  in  favor  of  the  pres- 
ervation  of  the  homestead,  and,  wlien  It  is 
naght  to  show  Its  abandonment,  the  burden  of 

"ForetlMraMMSM 


Eroof  rests  upon  the  person  lAo  attacks  the 
omeatead  Interest. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i|  851-353;  Dec  Dig.  |  181.*] 

8.  HouESTKAD  (S  70*)— What  CoNsnnma— 

Adjoining  Tracts. 

A  wife  owned  80  acres  of  land  upon  which 
was  the  dwelling  house  and  15  acres  of  calti- 
rated  land.  Her  husband  owned  the  adjoining 
80  acres,  on  which  46  acres  were  under  culu- 
vation.  The  farm  was  operated  as  a  whole  and 
rented  as  a  whole.  HeU,  no  rights  of  credit- 
ors being  involved,  that  the  whole  160  acres 
constituted  the  family  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  H  100-108;  Dec.  Dig.  {  70.*] 

4.  DkSCERT  and  DiSTBIBUnON  (S  57*)— PSB- 

soNB  Entitled  and  Bxbpbctive  Shabes— 

Bights  or  Widow. 

Where  a  person  owning  real  estate  dies 
leaving  a  wife  surviving,  it  descends  subject  to 
his  debts  and  the  rights  of  homestead,  one-half 
to  the  wife  if  there  be  no  child  nor  the  issue 
of  any  deceased  child  or  children  snrrlTing,  and, 
if  the  deceased  leave  relatiTes  of  his  blood,  the 
residue  descends  In  the  same  manner  and  to , 
the  same  persons  as  provided  for  the  descent 
of  real  estate  of  deceased  persons  leaving  no 
tiasband  or  wife  snrviTiag.  Comp.  St.  1907,  e 
23.  S  1. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  145.  1S9:  Dee.  Dig. 
S  67.*] 

5.  Hohestkad  (i  74*)— Rights  of  Win— 
Collection  op  Rents  and  PBorrra. 

A  wife  is  not,  by  virtue  of  the  marriage 
relation  alone,  entitled  to  recover  the  rents  and 
profits  of  a  portion  of  the  famij^  homestead 
owned  by  Uie  husband  in  fee  sknple,  either  be- 
fore or  after  an  attempted  conveyance  by  him 
of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  H  107,  108;  Dec.  Dig.  {  74.*] 

6.  HOUBarraiAD    (§   181*)  —  ABAKOONiraNT  — 

Weight  or  Evxdinok. 

Hie  evidence  set  forth  in  the  opinion  held 
to  be  insufficient  to  establish  the  abandonment 
of  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  851-363;  Dee.  Dig.  f  181.*] 

Barnes,  Faweett,  and  Bme,  JX,  dlssendng. 

Appeal  from  District  Court,  Cuming  Coun- 
ty; Graves,  Judge. 

Action  by  L<onzo  D.  Whltford,  as  guardian 
of  Frances  Ei  Browand,  insane,  against  Hen- 
ry Kinzel  and  others.  From  a  Judgment  for 
defendants,  plalntlCT  appeals.  Reversed  and 
remanded. 

Allen  &  Dowling,  of  Madison*  and  F.  D. 
Hunker,  of  West  Point,  for  appellant  A.  B. 
Oleson,  of  Wisner,  for  appeUeea. 

LETTON,  J.  The  Statement  Of  facts  ftrand 
in  the  first  paragraph  of  the  former  opinion 
(90  Neb.  673,  183  N.  W.  1124),  so  fiir  as  it 
goes.  Is  correct,  and  will  not  be  repeated. 
It  may  be  well  to  state,  however,  that  at  the 
time  that  KInzel  bought  the  property  he  was 
fully  informed  of  the  fact  that  Mrs.  Brow- 
and was  luKUie  and  under  ^ardiansh^  It 
Is  also  shown  that  Browand  at  first  was  of- 
fered $4,200  for  the  land,  presumably  with 
a  marketable  title,  and  that  upon  all  the 
facts  beSng  dlsdosed,  and  after  fnrdier  ne- 
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gotlatlon,  the  purchaser  was  only  willing  to 
paj  the  Btun  of  ^700  on  account  of  the  de- 
fect In  the  title.  The  deed  Itself,  after  de- 
scrlblng  the  land,  contained  the  provision: 
"Subject  to  any  and  all  rights  and  Interests 
either  legal  or  equitable  of  my  wife  Frances 
B.  Browand,  and  to  said  real  estate.  Sub- 
ject to  the  taxes  for  the  year  1006.  Togeth- 
er with  all  rents  from  and  after  March  1st, 
1906,  with  all  the  twements,  hereditaments 
and  appurtenances  thereunto  bdonglng.  And 
I,  the  said  D.  G.  Browand,  do  hereby  cote- 
nant  with  the  said  Henry  Kinzel,  and  hia 
heirs  and  assigns,  as  foUovs,  to  wit:  That 
I  am  a  married  man;  that  my  wife's  name 
Is  Frances  IL  Browand;  that  In  the  year 
1886  my  wife  and  I  remored  tttm  the  state 
of  Nebraska  to  the  state  of  Indiana  with 
the  Intention  of  permanently  leaving  said 
state  of  Nebraska;  that  since  the  time  of 
said  rauoval  to  the  said  state  of  Indiana 
'  botii  ot  OS  have  lived  In  that  state  and  are 
both  of  us  living  there  at  the  iwesoit  time ; 
that  for  more  than  fifteen  yean  last  past 
I  have  lived  separate  andl  apait  from  my 
said  wif^  but  tiut  we  are  both  residents  of 
the  state  of  Indiana  at  this  time  and  have 
been  for  over  fifteen  years  last  past;  and 
that  I  am  lawfully  seised  of  said  premises; 
that  th^  are  free  from  all  incumbrances  ac- 
cept as  above  stated,"  eta 

[1]  It  Is  said- In  tiie  former  oi^on:  "The 
evldoice  la  Insufficient  to  show  that  at  the 
time  Mrs.  Browand  left  Nebraska  she  was 
insane^  or  that  her  mind  was  so  unsound 
or  unbalanced  that  she  was  not  competent 
to  understand  the  nature  and  import  of 
what  she  was  doing;  but  it  is  saffld^it  to 
show  that  she  voluntarily  left  her  husband 
and  abandoned  ber  home  and  any  right  of 
homestead  that  she  may  have  had  in  the 
lands  in  suit,  with  no  intention  of  ever  re- 
turning or  of  eret  again  asserting  those 
rights."  Upon  a  careful  re-reading  of  the 
entire  testimony  we  are  convinced  that  the 
first  proposition  qnoted  is  sound  and  reflects 
the  evidence,  but  the  further  conclusion  that 
the  evidence  la  sufficient  to  show  a  voluntary 
abandonment  of  her  husband  and  her  home- 
stead rights  we  think  is  erroneous. 

[6]  It  is  unnecessary  to  set  forUi  the  tes- 
timony at  length.  As  to  Mrs.  Browand's 
mental  condition,  it  clearly  shows  that  at 
and  before  the  time  she  left  Nebraska  she 
was  subject  to  insane  delusions  with  respect 
to  certain  subjects,  but  there  Is  nothing  to 
show  that  at  that  time  she  did  not  under- 
stand the  nature  and  extent  of  her  property 
rights  or  that  she  was  incapable  of  caring 
for  herself,  transacting  ordinary  busing, 
or  traveling  alone.  While  there  la  a  little 
uncertainty  in  regard  to  the  year  on  the 
part  of  some  of  the  witnesses,  it  seems  to  be 
established  that  the  last  time  she  left  Ne- 
braska was  in  the  spring  of  1880,  shortly 
after  a  visit  from  Mr.  Wright,  her  brother. 
The  testimony  of  relatives  that  she  visited 


In  Indiana  is  tltat,  wlien  she  came  tliere, 
she  merely  came  upon  a  visit  as  she  had 
done  upon  several  occasions  in  previous 
years,  that  she  wjfokB  of  ber  home  In  Ne- 
braska, and  that  die  Intended  to  retom. 
She  tried  to  borrow  money  from  her  broth- 
er for  that  purpose.  She  was  under  a  phy- 
sician's care  at  this  time.  Her  brother  and 
other  frioids  would  not  allow  her  to  return 
to  Nebraska,  lliere  la  no  doubt  that  her 
disease  rapidly  progressed  after  she  left 
Nebraska,  and  that  ahe  gradually  became 
more  and  more  aflUcted  until  it  became  nec- 
essary to  restrain  bet  in  tiie  aaylnm.  For 
some  months 'before  she  left  her  home  she 
and  her  husband  had  not  lived  harmonioosly 
together.  He  had  1^  tba  ftmlly  home  to 
board  at  a  botA  fa  a  town  near  t^.  During 
the  brotJier'B  visit,  he  returned  to  tlie  family 
dwelling  tenpoiarily.  After  Mrs.  Browand 
left,  the  husband  raited  the  farm,  stored  the 
houadiold  goods  In  town,  and  went  to  In- 
diana. He  visited  with  his  own  relatives 
there,  and  the  year  after  his  wife  was  com- 
mitted to  the  ao'tnm  came  back  to  Nebras- 
ka, sold  the  fomitDre  which  had  been  stored, 
and  returned  to  Indiana,  where  be  continned 
to  reside  for  nearly  20  years  and  untU  his 
death  in  1908. 

[I]  All  tile  preeumptlims  should  bo  in  favor 
of  the  homestead,  and,  when  it  la  sought  to 
show  an  abandonment^  the  burden  ot  proof 
should  rest  upon  the  one  who  attacks  the 
homestead  interest  Union  BtoAyards  Nat 
Bank  Smont,  02  Neb.  227,  87  N.  W.  14; 
Painter  v.  Stelfen,  87  Iowa,  171,  64  N.  W. 
229;  Benbow  v.  Boyer,  89  Iowa,  484,  60  N. 
W.  644;  Beesonan  v.  Davenport,  96  Iowa, 
830.  66  N.  W.  801;  Robinson  v.  Gharleton, 
104  Iowa,  296,  78  N.  W.  616.  We  are  satis- 
fied this  burden  has  not  been  sustained,  and 
that'  Mrs.  Browud  did  not  abandon  the 
homestead. 

[3]  Mrs.  Browand  owned  In  fee  simple  the 
west  80  acres  of  the  quarter  section,  of 
which  only  IS  acres  was  cultivated.  There 
were  46  acres  in  cultivation  npon  the  80 
acres  In  dispute.  The  fisrm  was  operated 
as  a  whole  and  rented  as  a  whole.  Under 
these  facts,  the  majority  of  the  court  are  of 
the  opinion  that,  regardless  of  value,  the 
whole  160  acres  constituted  the  homestead, 
f  oUowing  Melsner  v.  Hill,  138.  N.  W.  683. 

[4]  This  being  so,  under  the  role  announc- 
ed in  Weathertngton  v.  Smith,  77  Neb.  363, 
109  N.  W.  881,  13  L.  R.  A.  (N.  S.)  430,  124 
Am.  St  Rep.  866,  the  homestead  right  of 
Mrs.  Browand  was  unimpaired  by  the  remov- 
al of  her  husband  while  she  was  Insane  and 
the  deed  was  void  in  law.  Adopting  this  con- 
struction, what  are  Mrs.  Browand's  rights? 
Browand  died  wltbout  Issue,  but  with  broth- 
ers and  sisters  surviving.  Section  1,  c.  23, 
Comp.  St  1907,  provides:  "When  any  person 
shall  die,  leaving  a  husband  or  wife  sur- 
viving, all  the  real  estate  of  which  the  de- 
ceased was  seised  of  an  estate  of  Inheritance 


Digitized  by 


mrSSBB  T.  M0BBBB 


699 


at  any  time  during  the  marriage:  •  *  • 
vMch  liofl  not  been  l&wfnlly  conveyed  bj 
the  hQBband  and  wife  whUe  a  resident  of 
this  state,  or  by  the  deceased  while  the 
bosband  or  wife  was  a  nonresident  (tf  this 
state  •  •  •  shall  descend,  subject  to  his 
or  ber  debts  and  the  tights  ct  homestead. 
In  the  manner  following:  •  •  •  roorOi. 
One-half  to  the  husband  or  wife  if  there  be 
DO  child,  nor  the  Issue  of  any  deceased  dilld 
or  ddldrai,  anrvlvtng.  Fifth.  If  the  deceas- 
ed leave  relattves  of  his  or  her  blood,  the 
nsidne  of  the  real  estate  of  whidi  he  or 
Bhe  Shan  die  seised,  in  the  eases  above  nam- 
ed, when  not  lawfully  devised,  shaU  descoid 
autdecC  to  the  rights  of  homestead,  In  the 
aame  manner  and  to  the  same  perscms  as 
berdnafter  iirovided  for  the  descent  of  real 
estate  of  deceased  persona  leaving  no  hns- 
band  or  wife  sarvlving.**  Mrs.  Browand  by 
Tlrtne  her  homstead  right  sncoeeded  to 
a  Ufe  estate  In  the  iwemises  nvon  her  hus- 
band's death,  and  nnder  the  foragidng  pro- 
Tialons  she  inh^ted  an  undivided  one-half 
hi  fee. 

[I]  Browand,  btibig  the  f«e  title  bolder  and 
the  heftd  of  the  family,  was  entitled  to  the 
rents  and  profits  until  1906,  when  he  made 
the  conveyance.  If  the  conveyance  was 
Told.  he  was  entitled  to  them  until  the  time 
of  his  deaUi  in  1908.  Tbere  being  no  iHroof 
that  he  failed  to  support  his  wife,  she  could 
make  no  claim  to  them  as  against  him. 
This  btSng  the  esse,  Mrs.  Browand  did  not 
bectBne  entitled  to  the  raits  and  iwoflts  un- 
til after  Brommd's  death,  and  she  takes  the 
land  subject  to  the  duUes  Imposed  by  law 
upon  tmants  for  life.  The  evidence  shows 
that  Mrs.  Browand's  guardian  filed  a  claim 
against  the  estate  of  Browand  tbr  the  mon- 
ey doived  from  the  sale  of  the  land,  bnt  tt 
Is  not  shown  whethtf  the  claim  was  allow- 
ed, What  bearing  upon  the  rights  of  the 
parties  to  this  suit  t3ie  collection  of  this 
money  from  his  ward's  estate  would  have  la 
not  before  us,  and  we  express  no  opinion  on 
this  point.  Since  a  considerable  intnral  of 
time  has  elapsed  sUce  the  trial  any  further 
relevant  and  material  facta  In  this  connec- 
tion may  be  brought  out  at  another  hearing. 
Having  settled  as  far  as  we  may  with  the 
irldence  before  ns  the  legal  relations  of  the 
parties,  the  cause  Is  reversed  and  remanded 
to  the  district  court  for  further  proceedings. 

BABNBS,  FAWOBTT,  and  BOSIV  3J^  dis- 
sent 


HUSSEB  V.  MUSSBB.   (No.  17,041.) 
(Snpteme  Court  of  Nebraska.   Nov.  18,  1912.) 

(Bj/Ualmt  by  the  Court.) 

L  Pleadhto  (%  236*)  —  AiCERDianT — Bztxa 
ARD  Nona. 
Tbe  original  answer  contained  a  plea  of 
frand,  threats,  and  Intimidatlfni  need  to  obtain 


the  note  sned  npotk,  and  also  pleaded  that  the 

note  was  given  upon  a  condltioii.  The  court 
daring  the  trial  permitted  an  amended  answer 
to  be  filed  pleading  the  condition,  but  omitting 
the  other  plea.  Held,  this  was  within  its  dis- 
cretion, and  not  erroneous. 

[E3d.  Note.— For  other  cases,  see  Pleading, 
CJcnt  Dig.  I  601;   Dec.  Dig.  {  286.*] 

2.  BVIDBNCB  (I  444*)— Pabol  Bvidkhos  Ar> 

noTiHo  Wbehhos— BxiBTsvaB  or  CSozroi- 
noN. 

In  an  action  between  the  original  parties 
to  the  instmment,  it  may  be  shown  by  parol 
that  a  promissory  note  was  delivered  npon  a 
amdititm  that  it  should  oiUy  be  payable  upon 
a  certaha  evenb  Davis  v.  Stems,  8S  Neb.  121, 
m  N,  W.  672. 

lEd.  Note.— For  other  cases,  see  Evidence. 
CentDig.  M  1929-1944,  2049;  DecDlg.  {  444.*] 

8.  Bnxs  AND  Notes  (|  94*)— Conbidebatioit 

— GOMFBOMISB  OB  SiTTLKlUHT. 

A  settlement  of  a  disputed  claim  may  c«m- 
stitate  a  good  considecatfon  for  a  prooiissory 
note,  proTvied  that  the  claim  is  made  by  the 
payee  in  good  faith  and  on  reasonable  groonds, 
even  thoneb  he  may  be  mistaken  as  to  the  basis 
of  his  claim. 

[Ed.  Note.— For  other  easea,  see  Bills  and 
Notes,  Cent  IMg.  H  166,^12;  Dee.  Dig.  i 

4.  ALTIRAnOir   or  iNBTBTWEirrB   (I  27*)  — 
Notes— BuBDEH  or  Psoor. 

And  when  the  dispute  was  as  to  whether  a 
prior  promissory  note  which  had  been  altered 
was  changed  bdore  or  after  its  execution  and 
delivery,  if  the  claim  of  alteration  after  de- 
livery was  made  upon  reasonable  groiinds  and 
in  ^ood  faith,  it  was  not  Incumb^t  upon  the 

Slaintiff  payee  to  establish  as  a  fact  tbat  the 
efendant  maker  altned  tbe  prior  note  after  its' 
execatlon. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Oent  Dig.  S(  230-247;  Dec 
Dig.  I  27.*] 

(Additional  EyJiabu$  by  Editorial  Btaff,) 

6.  JuBT  (I  97*)— Challengks— OboUnds. 

Where  the  examination  of  a  juror  showed 
that  the  defendant  was  an  Intimate  friend  and 
plaintifF  was  a  stranger,  and  the  record  showa 
that  defendant's  peremptory  ebalteiges  were 
exhausted,  a  challenge  lor  cause  should  have 
been  allowed. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  IS  431-437;  Dec  Dig.  |  97.*J 

6.  Altebatioh  or  Instbuments  (|  27*)  — 

PBBSUlO-noitS  ARD  BUBDEN  OV  PboOV. 
The  presumption  is  tbat  any  alterations 
upon  the  face  of  a  note  were  made  before  it 
was  signed  and  delivered,  and  the  burdm  of 
proving  an  alteration  lies  upon  the  person  who 
asserts  it. 

{Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  ||  230-247;  Dec  Dig. 
S  27.*] 

Appeal  from  IHstrlct  Court,  Sheridan  Coun- 
ty; Harrington,  Judge. 

Action  by  Jonas  Michael  Musser  against 
Michael  P.  Mussw.  From  a  Judgment  for 
defendant,  plaintUf  appeala  Beversed  and 
remanded. 

A.  W.  Orttes,  of  Ghadron,  and  J.  B.  s. 
Markley,  of  Mason  City,  for  appelant  O. 
Patterson,  of  Bnahville,  and  John  J.  Bulli- 
van,  of  Omaha,  for  appellee. 

LBTTON,  J.  This  Is  an  action  vjfoa  a 
promissory  note  for  98,000,  executed  by  the 
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defendant  In  fiiTor  of  tbe  plaintiff  and  doe 
and  payable  one  year  from  date  at  Nllea, 
Iowa.  The  defendant  In  his  origtnal  answer 
admitted  tbe  execution  and  delivery  of  the 
note,  bnt  alleged  that  It  was  without  con- 
sideration and  had  been  procured  by  threats, 
intimidation,  fraud,  and  undue  means,  and 
further  pleaded  that  It  had  been  deliveied 
upon  a  condition  which  Is  also  set  out  In  the 
amended  answer. 

The  amended  answer  admitted  tbe  execu- 
tion and  delivery  of  the  note,  but  alleged 
that  It  was  made  without  consideration,  and 
that  it  was  executed  under  circumstances 
substantially  as  follows:  That  In  1899  the 
plaintiff  and  his  wife  executed  a  note  to  de- 
fendant for  $10,500,  secured  by  a  mortgage 
on  land  In  Iowa,  payable  five  years  after 
date  at  the  Citizens'  Bank  at  Rushvllle,  Neb.; 
that  In  1905  def^dant  went  to  Charles  City, 
Iowa,  to  collect  this  note;  that  plalntlCF  then 
asserted  he  had  written  defendant  in  Decem- 
ber, 1902,  to  send  the  note  and  mortgage  and 
release  of  the  same  to  the  bank  at  Charles 
City  for  payment  on  or  before  January  1, 
lOC^,  BO  that  be  could  make  a  deed  to  a 
purchaser  of  the  farm,  and  that  through  tbe 
negligence  of  defendant  to  forward  these  pa- 
pers to  him  he  had  lost  the  sale  and  had 
been  damaged  in.  the  sum  of  93,000;  that  it 
was  then  and  there  agreed  tiiat  defendant 
should  execute  and  deliver  the  note  sued 
npon,  to  be  held  in  trust  by  plaintiff  until 
'defendant  should  return  to  his  home  at 
Uushvllle,  Neb.,  when,  if  he  failed  to  find 
such  a  letter  asking  him  to  send  the  pa- 
pers to  Charles  City,  then  plaintiff  was 
to  return  to  defoidant  the  $3,000  note.  De- 
fendant denies  that  plaintiff  requested  him 
to  send  the  note  and  mortgage  and  release 
to  Charles  City,  denies  that  he  was  under 
any  obligation  to  do  so,  or  that  he  contribut- 
ed In  any  way  to  the  damages  claimed  by 
plaintiff,  but  admits  that  on  January  14, 
1903,  plaintiff  requested  him  by  letter  to 
send  him  a  release  of  tbe  west  half  of  the 
property  described  In  tbe  mortgage. 

The  reply  pleads  that  the  mortgage  secur- 
ing tbe  $10,600  note  provided  that.  In  case 
of  the  sale  of  the  land,  the  whole  debt 
should  become  due  and  payable;  that  about 
November  1,  1901,  plaintiff  entered  into  a 
contract  of  sale  of  a  portion  of  the  land; 
that  he  requested  defendant  orally  and  in 
writbig  to  send  him  a  release  of  tbe  mort- 
gage, so  that  plaintiff  might  pay  off  the 
same  and  convey  the  land  according  to  his 
contract;  that  defendant  orally  agreed  to 
send  the  release  before  January  1,  1903,  bnt 
failed  and  refused  to  do  so  and  to  accept  the 
money  due  on  the  mortgage;  that,  by  reason 
of  such  failure,  plaintiff  lost  the  sale  of  the 
land,  was  sued  by  the  purchaser  and  com- 
pelled to  pay  a  la^  amount  of  damages; 
that,  when  defendant  was  In  Iowa  to  collect 
the  $10,S00  note,  plaintiff  refused  to  pay  the 
same,  for  the  reason  that  he  bad  been  dam- 
aged 1^  the  failure  to  release  tbe  mortgage. 


and  because  the  'note  had  been  fraudulently 
altered;  that  he  then  claimed  $3,000  dam- 
ages and  Uiat  the  note  sued  upon  was  ex- 
ecuted In  settlement  of  this  claim,  and  in 
consideration  that  he  would  pay  tlie  altered 
note  wtUiont  suit  It  Is  also  alleged  that  the 
$10,600  note  was  originally  made  payable  at 
the  Citizens*  National  Bank  at  Charles  City, 
Iowa,  and  that,  after  Its  execution,  the  de- 
fendant without  his  knowledge  or  ctmsent 
altered  the  same  so  as  to  make  It  payable  at 
tbe  Citizens'  Bank,  Rushvllle,  Neb. 

The  defendant  Is  76  years  old,  lives  at 
Rushvllle,  Neb.,  and  plaintiff  Is  his  n^bev. 
He  testified:  That  he  went  to  Iowa  in  March, 
1905,  to  coUect  the  $10,500  note.  "I  gave 
this  note  to  bring  about  tbe  payment  of  an- 
other note  that  I  held  against  him  for  dam- 
ages If  it  were  my  fault  that  he  had  dam- 
agea  *  *  *  I  told  hhn  I  would  pay  him 
damages  If  It  was  my  fault  and  if  he  paid 
me  the  note;  and  he  said  that.  If  he  did  pay 
me  the  note,  he  would  only  have  my  word 
for  It,  would  have  nothing  to  show;  and 
then  I  said,  'I  will  give  you  my  note  for 
$3,000,  and  I  will  pay  you  my  note  if  yont 
letters  are  as  you  state  when  I  get  home  and 
see  them.' "  He  also  says  that  plaintiff  and 
his  wife  accused  him  of  committing  a  crime 
by  changing  the  place  of  payment  of  the  note, 
and  that  they  had  written  him  before  this 
that  the  note  bad  been  altered.  He  denied 
specifically  that  the  place  of  payment  of  the 
note  was  changed  from  "Citizens'  National 
Bank,  Charles  (^ty,  Iowa,"  to  "Citizens* 
Bank,  Rushvllle,  Nebraska/*  after  Its  execu- 
tion and  delivery,  and  testifies  tbat  the  place 
of  payment  was  changed  by  Judge  Burr, 
plaintiff's  attorney,  who  wrote  the  note  and 
mortgage,  at  his,  defendant's,  request,  and 
that  this  was  done  before  tbe  note  was 
signed.  He  also  testifies  that  in  the  final 
talk  at  the  bank  In  Charles  City,  Iowa,  Mr. 
May,  the  banker,  figured  up  the  amount  due 
on  the  $10,500  note,  and  found  It  to  be 
$11,261.56.  Eleven  thousand  dollars  was  paid, 
part  in  April  and  part  In  May,  1906,  by  re- 
mittance to  Rushvllle  from  the  proceeds  of 
a  loan  made  by  plaintiff.  This  left  $281.55 
still  owing.  No  claim  was  made  for  this  on- 
tll  this  suit  was  brought,  and  no  notice  was 
sent  plaintiff  that  defendant  had  found  no 
letter  until  after  the  note  was  due.  Tbe  tes- 
timony of  the  plaintiff  and  defendant  agrees 
In  most  particulars  as  to  the  facts  surround- 
ing the  execution  and  delivery  of  the  $3,000 
note,  with  the  essential  difference  that  plain- 
tiff testifies  that  the  conversation  as  to  going 
•home  and  looking  for  the  letter  bad  no  ref- 
erence to  the  $3,000  note,  but  referred  to  the 
$281.50,  balance  due  on  the  $10,600  note, 
and  that  defendant  agreed  that.  If  such  a 
letter  was  found,  defendant  was  to  let  hbn 
have  the  $281.55,  while,  if  such  a  letter  was 
not  found,  he  was  to  pay  the  fnll  sum.  Both 
parties  testify  that  early  In  IBCZ  defendant 
knew  of  tbe  sale  by  plaintiff  of  a  portion  of 
the  land,  deed  to  be  made  January  1,  1903» 
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and  that  plaintiff  desired  a  vdeue  of  mort- 
gage by  tiuLt  time,  but  defendant  says  tliat 
plaintiff  was  to  let  him  know  definitely  In 
time  to  Bend  It  Defendant  wrote  the  *3,000 
note  himadf ,  and,  when  asked  why  he  did  not 
write  the  condition  upon  which  he  claimed 
It  waa  payable  Into  the  oontnct,  answend 
tiiat  It  WEB  an  oveceli^  He  alao  aaya,  In 
nibstance,  that  he  knew  that,  U  he  com- 
menced a  fwecloBare  action  Uie  plaintiff,  Us 
wife  and  hla  attorn^  wonid  probably  teett- 
tj  against  him  that  the  note  was  changed, 
and.  If  the  defense  was  established,  lila  note 
would  be  void,  and  this  Influenced  Um  In 
making  the  $3,000  note. 

Sarah  E.  Hoaaer,  plalntUFe  wlf^  teattfled 
that,  when  defendant  visited  the  house  In 
1S05,  be  was  told  flie  trouble  he  had  caused 
and  the  damage  it  had  been  to  them,  and 
that  he  finally  said  he  was  wllUi^  to  make 
It  good,  and  that  be  and  hex  husband  tlien 
wait  to  town  and  made  a  settlement  Chests 
A.  Husser  and  Hayme  Lu  Muaser,  ddldren 
of  plaintiff  testified  to  the  same  conversa- 
tfon.  Plaintiff  testified  that  the  place  of 
payment  of  the  91(^000  note  was  altered; 
that  he  first  learned  of  the  change  when 
it  was  seat  to  the  bank  for  coIlectiiHi  In  the 
fftU  of  1906;  that  in  hla  oirinlon  the  words 
"Bushvllle,  Nebraska,"  are  in  defendant's 
handwriting.  He  further  testified  that  he 
wrote  to  defendant  about  sending  the  release 
<tf  mortgage  about  December  1,  1902 ;  that 
be  was  unable  to  perform  the  contract  of 
sale  on  account  of  the  release  not  being  for- 
warded, and  that  be  was  sued  by  the  pur- 
chaser on  this  account;  that  afterwards  the 
land  depreciated  In  value  so  that  he  could 
not  sell  lt{  that  at  the  time  the  $3,000  note 
was  given  there  was  a  dispute  aa  to  whether 
the  note  had  been  changed,  and  also  aa  to 
whether  defmdant  bad  been  notified  to  aoid 
the  papers  and  release;  tiiat  defendant  final- 
ly agreed  to  pay  $3,000  in  settlement.  He 
denies  that  there  was  a  ccmdltLon  that  de- 
fendant should  not  pay  if  he  telled  to  find 
nidi  a  letter  m  his  return  to  Nebraska,  but 
that  what  defenda&t  said  was  wboi  he  got 
home  and  looked  his  letters  over,  "If  I  find 
one  letter  that  you  wrote  me  that  you  sold 
that  fann,  I  wiU  give  yon  the  $281.66;"  that, 
if  defendant  failed  to  find  the  letter,  he  was 
to  let  idaintiff  have  the  ^1.55  and  was  to 
notify  Ui.  Hay.  If  he  found  no  letter,  Mr. 
May  was  to  send  him  the  $281.66,  and,  if  he 
found  the  letter.  Mr.  May  was  to  turn  the 
money  over  to  plaintiff.  Mr.  May  testified 
that  defendant  gave  him  Instructions  to  send 
him  at  Bnshville  $11,000  in  payment  of  the 
note  and  mortgage;  that  he  asked  defendant 
what  to  do  with  the  "overplus,"  and  that 
he  BBid,  **!  am  going  home,  and.  If  I  find 
some  lettm  of  Peep,  as  we  call  him,  I  shall 
write  you  to  give  the  money  to  him.  if  the 
lettm  are  the  way  he  says  they  are,  and, 
if  they  are  as  I  think  th^  are,  wlqr  the 
money  Is  to  come  to  ma"  He  also  says: 
*1  dldnt  hear  from  U.  P.  Musser,  so  I  turn- 


ed the  money  $^  over  to  flie  plaintiff,  'and 
remitted  to  M.  P.  Musser  the  $U,O0a  M. 
P.  Mosser  never  wrote  me  in  any  way  about 
the  $281."  Me  further  testlfles  that  he  Is 
Intimately  acquainted  with  the  handwriting 
of  Judge  Burr,  and  that  the  words  "Bush- 
vUle,  Nebraska,"  in  the  $10^  note  are 
not  in  his  handwriting. 

The  Jury  found  fw  deCoidant,  and  a  Jndg- 
moit  of  dlsmlBsal  was  rendered. 

[i]  The  first  asdgnmoit  of  error  made  Is 
that  the  court  erred  in  overruling  the  chal- 
lenge for  cause  of  the  Juror  David  Dullag- 
hoL  We  think  It  would  have  been  entire- 
ly proper  to  have  sustained  the  challenge  to 
this  Juror,  who  was  a  director  in  the  bank 
of  which  defmdant  is  a  director  and  stock- 
holder, had  known  the  dttfendant  fbr  many 
years,  and  was  on  intimate  and  friendly 
terms  with  him.  The  defendant  was  an  in- 
timate friend,  and  the  plaintiff  was  a  stran- 
set,  Th«  nend  woeam  to  show  tliat  defend- 
ant's peremptttry  challenges  were  exhausted 
before  tlds  challenge  was  madeb  While  the 
juror  seems  to  have  been  candid  and  bonest 
In  bis  r^illes  to  questtons  innponnded,  tiie 
intimate  nature  itf  bis  sodal  and  business 
relations  with  the  defendant  was  such  that 
there  was  a  probability  that,  however  con- 
scientious he  might  be,  it  would  be  difltenlt 
for  him  to  be  entirely  impartial  in  such  a 
doubtful  caMo.  We  think  the  Juror  should 
have  beea  excused,  tiiongh  we  would  be  re- 
luctant to  reverse  the  case,  and  grant  a  new 
trial,  for  Uie  sole  reason  that  this  Juror  was 
retained. 

[1]  It  la  next  objected  that  the  defense 
in  the  amoided  answer  la  Inconsistent  with 
that  In  the  original  answer,  and  that  It  was 
such  a  substantial  change  that  the  court 
should  not  have  permitted  the  same;  that 
(me  who  has  refused  to  perform  a  contract 
upon  an  assigned  ground  cannot,  after  liti- 
gation has  begun,  change  hla  defense,  and 
base  it  iq>on  some  other  inconsistent  basis. 
We  are  unable  to  see  such  a  decided  differ- 
ence between  the  two  answers.  It  Is  true 
that  the  first  pleads  that  the  plaintiff  ob- 
tained the  $3,000  note  by  fraud  and  by 
threats  and  intimidation.  These  words  are 
general  tmns.  There  are  no  spedflcatlonB, 
except  that  plaintiff  falsely  contended  that 
he  had  sold  the  land  and  was  unable  to 
make  the  transfer  because  defendant  had 
failed  after  notice  to  release  the  mortgage. 
It  further  pleads  the  condition  which  is  set 
out  in  the  amended  answer.  We  think  it 
VBB  entirely  within  the  dlscretlw  of  the 
court  to  permit  the  amended  answer,  and 
that  plaintiff  suffered  no  prejudice  ther^y. 

[2]  The  next  complaint  is  that  It  was  er- 
roneous to  overrule  the  motion  of  plaintiff 
to  strike  out  the  testimony  as  to  Qie  con- 
dition upon  which  he  says  tlie  note  was  giv- 
en, because  its  tendoicy  was  to  impeach  and 
add  to  the  terms  of  a  written  Instrument 
This,  we  think,  also  must  be  disr^rded. 
We  have  held  that  as  betweoi  the  original 
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partlea  a  eontanporaneoiu  acreoaatt  by 
tile  terms  of  which  a  condlUoo  was  estab- 
llshed  upon  whlcb  tbe  Instnfment  became 
payable  may  be  ^tabllsbed  by  parol  testi- 
mony. Davis  T.  Stems.  66  Neb.  121.  122 
N.  W.  0T2;  FfTBt  Nat.  Bank  t.  Bnrney,  91 
Neb.  260.  136  N.  W.  87. 

Tbe  dlstclct  court  also  committed  no  er- 
ror la  OTermllng  a  motion  of  plaintiff  for 
a  pmmptory  Instmctlon  to  find  In  his  ta.- 
Tor.  While  the  execution  and  delivery  of 
the  $3,000  note  was  admitted,  the  vital  is- 
sue remained  whether  there  was  a  consid- 
eration for  the  note,  and  whether  it  was 
executed  and  delivered  upon  the  condition 
that  tt  should  only  be  payable  In  the  event 
that  defendant  found  a  letter  requesting  him 
to  send  the  release  of  mortgage  before  Jan- 
nary  1,  1008. 

[I]  Plaintiff  complains  of  the  giving  of  in- 
atmction  No.  2.  We  are  Inclined  to  tbe  view 
that  this  Instmctlon  placed  an  undue  bnrdoi 
upon  defendant,  In  that  it  required  him  to 
establish  by  a  iweponderance  of  tbe  evidence 
among  other  things,  that  the  place  of  pay- 
ment of  the  note  was  at  the  Citizens*  Bank 
at  Rushville,  N^  The  presumptton  is  tint 
any  alterations  Aown  upon  the  ttxe  of  the 
note  were  made  before  It  was  signed  and 
delivered,  and  the  burden  of  proving  an  al- 
teration Ilea  upon  the  person  who  asserts  it 
to  hare  been  made.  Dors^  t.  Gonrad,  48 
Neb.  44S,  68  N.  W.  646 ;  Colby  t.  Foxworthy. 
80  Neb.  288^  U4  N.  W.  174.  It  is  perhaps 
subject  to  criticism  in  some  other  respects, 
but,  if  error  was  made  in  glring  It,  It  seems 
to  US  to  be  rath»  to  the  prejudice  of  defond- 
ant  than  plaintiff. 

[S,  4]  We  are  of  opinion  that  Instmcticnui 
No.  4  and  Na  6  are  emmeons,  for  the  rea- 
son that  they  make  it  essential  to  recovery 
that  the  plaintifl  prove  to  the  satisfaction  of 
tbe  Jury  that,  aft«*  the  plaintiff  and  his  wife 
gave  the  $10,600  note,  the  defendant  altered 
and  changed  the  place  of  payment  of  same. 
Instmctlon  No.  6  is  as  follows:  "The  Jury 
are  instructed  that  if  yon  find  from  tbe  evi- 
dence that  the  plaintiff  refused  to  pay  said 
$10,600  by  reason  of  damages  alleged  to  have 
been  sustained  through  the  negligence  of  the 
defendant  In  falling  to  send  a  release  of  $10,- 
600  mortgage  to  a  bank  in  Charles  City,  Iowa, 
and  the  plaintiff  also  refused  to  pay  said 
$10,500  note  under  the  claim  that  the  place 
of  payment  of  said  note  had  been  altered  and 
changed  by  the  defendant,  and  you  further 
find  from  the  evidence  that,  after  that  the 
plaintiff  and  hia  vpife  gave  said  note  of  $10,- 
600,  the  defendant  did  alter  and  change  the 
place  of  payment  of  said  note,  and  there  was 
a  dispute  between  tbe  plaintiff  and  defendant 
as  to  whether  or  not  tbe  plaintiff  had  sustain- 
ed damages  and  the  amount  thereof,  and 
that,  under  these  circumstances  and  for  the 
purpose  of  settUng  said  matter,  the  defend- 
ant herein  gave  to  the  plaintiff  the  promis- 
sory note  sued  upon,  thai  this  would  be  a 


good  and  valid  consideration  of  the  making 
of  the  said  note,  and  the  plaintiff  would  be 
entiUed  to  recover."  This  InstmctiMi  stated 
certain  condlttona  whl<di  it  became  necessary 
tOT  the  erldoioe  to  establish  In  order  to  con- 
stitute a  good  and  valid  consideration  for 
the  making  of  the  note  and  to  entiUe  jdain- 
tifl  to  reooT«:  (1)  That  the  plaintiff  refnaed 
to  pay  the  $10,600  note  by  reason  of  the  dam- 
ages alleged  to  have  been  sustained ;  (2)  that 
he  alao  refused  to  pay  under  the  claim  that 
the  note  had  been  alt^ed;  <3)  that  the  de- 
fendant did  altar  and  change  the  note;  (4) 
that  there  was  a  disrate  as  to  whether  plain- 
tiff had  BOBtained  damages;  (JS)  that  for  tbe 
purpose  of  settling  the  matter  the  defendant 
gave  the  note  sued  upon.  We  think  it  was 
not  eesoitial  tor  Um  plaintiff  to  eetabUsh 
the  fact  that  tha  d^mdant  altered  and 
changed  the  $10,600  note.  If  tbe  note  show- 
ed np(m  its  fiace  an  altomtlon,  and  the  eW- 
doice  Is  aath  u  reaeonably  to  justify  tbe 
concluirion  that  the  plaintiff  In  good  faltii  be- 
lieved that  the  note  had  been  changed  after 
it  was  signed  and  delivered  and  there  was 
an  honest  end  widl-fknmded  difference  be- 
tween tbe  parttes  as  to  whether  such  altera- 
tion bad-  been  made^  tiila,  In  o(muectio&  frith 
the  dispute  between  the  parties  as  to  the 
llaUlitr  of  defendant  for  damages  Incurred 
reaaon  of  Us  ftillure  to  amd  a  rdease  of 
mortgage  to  plaintiff,  if  this  daim  was  also 
made  In  good  fkith  and  on  reasonaUe 
grounds,  constituted  sudi  a  controversy  that 
a  settlement  of  the  same  would  constitnte  a 
good  consideration.  It  is  not  the  fact  of  al- 
teration which  Is  essentlaL  It  is  whether  or 
not  there  was  a  well-grounded  reason  for 
this  assertion  by  the  plaintiff,  and  tbat  he 
made  tbe  same  In  good  llalth. 

Oomplalnt  la  made  as  to  a  number  of  other 
Instmcttona  adced  by  tbe  defendant  and  re- 
fused. It  Is  unnecessary  to  discuss  eadi  of 
these  separately.  Some  of  them  are  errone- 
ous, in  tbat  th^  omit  the  element  of  good 
ftilth  on  the  part  of  tbe  plaintiff  in  making 
the  charge  that  tbe  note  was  altered  and  in 
making  the  claim  for  damages.  Some  of 
them,  however,  contain  statements  as  to  is- 
sues which  should  have  been  submitted  to 
the  Jury,  though  perhaps  not  In  the  exact 
language  of  the  requests. 

The  qu^Uon  whether,  conceding  that  there 
was  an  adequate  consideration,  the  note  was 
delivered  to  plaintiff  upon  the  condition  tbat 
it  should  not  be  payable  unless  defendant  on 
his  return  to  Rushville  found  a  lett^  writ- 
ten prior  to  January  1,  1003,  requesting  a 
release  of  the  mortgage,  seems  not  to  bare 
been  submitted  to  tbe  jury"*  at  all,  except  in 
the  sixth  paragraph  of  instruction  No.  2,  and 
even  then  In  terms  whl(A  were  perhaps  too 
general  for  the  Jury  to  extract  the  thou^L 
We  think  that  the  plalntUTs  rdde  of  the  case 
should  have  been  presented  more  fully. 

There  were  really  only  two  Issues  In  the 
case:  First  Waa  there  a  good  oonsidwatton 


Digitized  by 


Google 


OBALTJFA.  ▼.  TRIH3TATB  IiAND  00. 


for  the  98,000  notoT  Second.  If  there  was 
such  a  coctideratlon,  wae  the  note  delivered 
upon  a  condition? 

We  think  the  Instructions  given  fail  to  sob- 
mit  these  Isaaes  (deaziy*  The  Judgment  of 
the  district  court  is  therefore  reversed,  and 
the  canse  remanded. 

Beversed  and  remanded. 


OHALUPA  et  «L  v.  TBI-STATE  LAND 
GO.    (140.  10.808.) 
<Supi«me  Coort  of  Nebraduu   Nov.  18,  1812.) 

(SyTldbut  &v  *^  Court.} 

1.  Watkbs  and  Watbb  Gottbsbs  ({  263*)— 
liUiDLou)  ANn  Q^NAnr—lBBiQATiON— Ac- 
tion >oB  Failttbi  to  PunriEra  WAito— 
Pabheb. 

Two  of  the  plaistilh,  being  ownera  and 
holders  of  a  water  right  upon  which  they  were 
entitled  to  water  from  defendanf f  cauaJ  for 
irrigation,  leased  land  to  the  other  plaintiff 
and  agreed  to  fnmish  him  water  for  irrisation 
thereon.  "Hie  tenant  duly  demanded  that  d(t- 
fendaut  fumiBh  the  water  nnder  the  water 
right,  and  defendant  refoaed,  apparently  con- 
tending tliat  the  water  ri^t  was  for  some 
reaacm  invalid,  but  made  no  obJectiQU  that  the 
holders  of  the  water  right  had  not  assigned 
the  same  to  their  tenant  or  anthorized  him  to 
demand  and  ase  the  water  thereunder.  Held 
that,  after  action  was  brought  for  damages 
caused  by  refusal  to  furnish  any  water  tmder 
the  water  right,  the  defendant  could  not  de- 
fend against  the  claim  of  the  tenant  on  the 
STonnd  that  hia  landlords  had  not  authorized 
him  to  use  the  water  right,  and,  the  rent  be- 
ing payable  in  kind,  the  landlords  and  tenant 
were  owners  in  common  of  the  crops  and  could 
maintain  a  jcdnt  action  for  damages  thereto. 

[Ed.  Note.— For  othra  cases,  see  Waters  and 
Wate  Ooorss^  Gent  IMg.  {  824;  Dec  Dig. 

%  2eB.«] 

2.  Watxbb  akd  Watu  GoDsau  Q  263*)— 
InaiOATzoN- Aonoir  vob  Failubb  to  Fdb- 
IflSH  Watkb. 

In  such  case,  if  the  landlords  and  tenant 
have  recognized  the  lease,  and  the  tenant  has 
farmed  the  land  under  it,  it  is  not  a  valid  de- 
fense for  the  water  company  that  the  lease 
was  voidable  as  between  the  parties  thereto 
iMcanse  of  informalitieB  In  its  execution. 

[Bd.  Note.— For  otlier  case&  see  Waters  and 
Water  Gonisei^  Gent  IMg.  I  824;  Dec  Dig. 

3.  Z>AMAau  (H  6,  208*)— Injubibs  to  Gbopv 


— QuX8n0N"TOB'  JnsT. 

In  an 


action  for  damages  to  growing 
cnpa,  the  amount  of  damage  is  pecnuarly  a 
qneation  for  the  Juiy.  The  difficulty  of  deter- 
mining the  value  of  the  crops  and  the  exact 
amoont  of  damage  thereto  Is  not  a  sufficient 
reason  for  denying  a  recovery  for  a  willful  In- 
Jnry  to  the  crops. 

[Eld.  Note.— For  other  cases,  see  Damasea, 
Cent.  Dig.  If  B,  S4.  64.  68.  182.  144.  145,  205. 
220,  088,  534;  Dee.  Ng.  «  OMl*! 

4.  Apfbaz.  and  Bbbob  (f  216*)— IirBTvnonoNB 

— ^NBCBSaiTT  FOB  RCQUESTS. 

The  trial  court  should  Instruct  the  Jury 
SB  to  the  burden  of  proof,  but  a  fitUure  to  do 
so  will  not  require  a  reversal  of  the  Judgment 
when  no  such  instruction  was  reqnested  by  the 
complaining  party,  and  no  prejodke  appears. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  216.*] 


5.  Appeal  and  Ebbob  fl  848*)— Bbtibw- 

SCOFB  AND  EIZTBNT. 

It  is  nnnecessary  in  this  case  to  decide 
whether  a  general  demurrer  to  a  petition,  "so 
far  as  it  attempted  to  state  a  cause  of  action 
hi  &vor  of  one  of  several  Joint  plaintiffs,  can 
be  considered,  since  the  QUMtion  of  law  which 
defendant  desires  to  raise  by  this  demurrer  is 
presented  and  determined  nnder  other  assign- 
ments. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
^or^  Gent  Dig.  H  3331-^1;  Dec.  Dig.  | 

Appeal  from  District  Court,  Scotia  Kuff 
Oounty;  Qrimefl,  Judge. 

Action  1^  Frank  Chalnpa  and  others 
against  tlie  Trl-State  Lend  Compuir.  Fran 
a  Judgment  for  plalntUb,  defendant  appeals. 
Affirmed* 

Wright  &  Duffle,  of  Scotts  Bluff,  for  api>el* 
lant  Morrow  A  Morrow,  of  Scotts  BInff,  for 
appellees. 

SEDGWICK,  J.  In  1007  Ernest  H.  Valen- 
tine and  William  C.  Phillips  were  the  owners 
of  a  school  land  lease  of  a  tract  of  land  in 
Scotts  'Blnff  county  and  were  In  possession 
of  the  land  nnder  the  lease,  and  In  March  of 
that  year  they  leased  the  land  In  question  to 
the  plaintiff  Frank  Chalnpa  for  one  year 
from  March  1st  The  contract  was  tliat  the 
rent  should  be  paid  in  kind,  and  the  lessors 
agreed,  among  other  things,  "that  the  first 
party  shall  furnish  water  for  said  premises 
as  follows:  Water  for  alfalfa  and  farm  land 
if  it  can  be  secured,  but  the  party  of  the  first 
part  shall  not  be  h^d  respcmsible  tor  any 
damagee  aocming  to  the  party  ot  Oie  second 
part  by  reason  of  shortage  of  water,  or  by 
reason  of  an  overflowage  thereof.'*  Valen- 
tine and  PhnilpB  w«e  the  owners  ot  a  wa- 
ter  right  contract  by  which  the  grantOT  of 
the  defendant  agreed  to  famish  80  Inches 
of  water  fop  Irrigation  purposes.  Ttie  de- 
fendant succeeded  to  the  UabiUtj  to  famish 
this  wat^  ua&ex  the  contract,  and  no  qnea- 
tion Is  made  upon  tUs  point.  The  land  In 
questlim  was  within  the  trarltory  upon  wbldi 
the  owners  of  ttie  water  cootract  might  de- 
mand Uie  use  of  the  water.  Tbe  plaintiff 
Chalnpa,  in  tbe  summer  of  1007,  had  grow- 
ing on  Uie  land  in  question  crops  consisting 
of  oatB,  sptits,  wheat,  and  alfalfa.  The  de- 
ffflidant  refused  to  furnish  water  for  these 
crops  when  demanded  by  Chalupa,  and  tbe 
crops  were  damaged  for  want  of  water.  This 
action  was  brought  by  said  Valentine,  Phil- 
lips, and  Chalupa  to  recover  such  damages. 
Afterwards,  upon  the  death  of  Phillips,  the 
action  was  revived  in  the  name  of  Helen 
Phillips,  administratrix  of  his  estate.  The 
Judgment  was  In  favor  of  the  plaintiffs,  and 
the  defendant  has  appealed. 

[6]  1.  The  defendant  demurred  to  the  peti- 
tion "so  far  as  it  attempts  to  state  a  cause  of 
action  *  •  •  In  favor  of  the  plaintiff 
Frank  Chalupa."    The  demurrer  was  over- 
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raled,  and  the  defendant  alleges  tbat  this 
was  erroueons.  The  question  whether  a  de- 
murrer wUl  lie  to  tbe  cause  ot  action  of  one 
of  sereral  Joint  plalntUta  is  discussed  In  the 
brlefiB,  but  It  la  not  necessary  to  a  det^mlna- 
tion  ot  this  casft  If  Shrank  GOialiqMi  bad  no 
cause  of  action  against  the  defendant  under 
the  allegation  of  the  petition,  then  he  had  no 
cause  of  actl<m  under  the  erldoic^  as  the 
evidence  follows  the  petition  In  that  regard, 
and  tbe  Queattons  discussed  upon  tbe  suffi- 
ciency of  the  petition  are  also  discussed  and 
necessarily  raised  npon  the  sufficiency  of  the 
evidence.  These  questions  then  will  he  con- 
sidered under  that  assignment 

[11  2.  It  is  contended  that  ttxen  was  no 
privity  of  contract  between  the  defendant  and 
tbe  ^alntUt  cauUupa— thrae  being  no  evi- 
dence that  the  other  two  plalntlSB  ever  as- 
signed to  Ghalnpa  any  Interest  in  the  water 
right  contract-^at  Ghalupa's  dalm  for 
damages.  If  he  had  any,  was  against  his  co- 
plalntUta,  and  tbat  be  could  not  recover  di- 
rectly from  tbe  defendant.  "Where  land 
Is  leased  and  rent  reserved  in  kind  or  share 
of  the  crops  to  be  raised,  the  landlord  and 
tenant  are  tenants  or  owners  in  common  of 
the  growing  crops  on  such  land  during  the 
life  of  the  lease."  81ms  v.  Jones,  M  Neb.  769, 
75  N.  W.  150,  69  Am.  St  Rep.  749.  "Tenants 
In  common  may  Join  In  an  action  for  the  pos- 
session of  real  estate  held  by  one  without  ti- 
tle." Mattls  V.  Boggs,  19  Meb.  698,  28  N.  W. 
325.  "Where  land  la  let  upon  shares,  the 
owners  of  crops  may  maintain  an  action 
against  third  persons  for  unlawful  trespass 
upon  or  Injury  to  such  crops.  However,  one 
Joint  owner  cannot  alone  maintain  such  ac- 
tion without  Joinlog  tberein  the  other  Joint 
owners  of  such  property,  and  those  refusing 
to  Join  In  the  action  as  plaintiffs  should  be 
made  parties  defendant"   24  Cya  1468. 

Valentine  and  Phillips  bad  a  valid  water 
right  which  they  were  entitled  to  use  upon 
this  land.  They  leased  the  land  to  Chalupa 
and  agreed  with  him  to  furnish  water  for 
the  land.  Chalupa  demanded  the  water  from 
tbe  defendant  under  the  contract  which  his 
landlords  held.  There  is  no  evidence  that 
blB  landlords  used  the  water  on  any  other 
land  or  demanded  that  water  be  furnished 
for  use  upon  aoy  other  land.  The  landlords 
have  ratified  the  demand  of  Chalupa  that  tbe 
water  be  furnished  upon  this  land  when  Chal- 
upa demanded  the  water.  The  defendant 
did  not  object  tbat  be  was  not  entitled  to  use 
tbe  water  right,  but  refused  to  furnish  water 
to  any  one  under  It  They  cannot  now 
change  the  ground  «ot  their  r^usal,  and  it 
does  not  rest  with  the  defendant  to  deny  that 
Chalupa  was  authorized  to  demand  and  re- 
ceive the  water  under  the  contract  by  his  les- 
sors, 

[2]  3.  The  lease  from  Valentine  and  Phil- 
Hps  to  Chalupa  contained  the  provlalcni  "that 
said  party  of  the  second  part  shall  not  be 
entitled  to  ttie  possession  of  said  premises. 


nor  have  any  Interest  whatever  therein,  un- 
til this  lease  is  signed  by  him  and  by  the 
president  or  secretary  of  tbe  lilncoln  Land 
Company  and  delivered  to  said  second  par- 
ty." Tbe  defendant  now  objects  tbat  the 
lease  was  Invalid,  because  it  does  not  appear 
tbat  it  was  ever  signed  the  president  of 
the  Lincoln  Land  Oompany.  Thm  la  no 
merit  in  this  objectton.  Tbe  evldenoe  shows 
tbat  tbe  parties  under  the  lease  r^rded  it 
as  valid;  tbat  Chalupa  took  possesslmi  of  the 
land  vnder  It  uad  farmed  It  In  accordance 
with  the  terms  of  the  lease;  and  It  Is  imma- 
terial to  the  defendant  whether  one  of  ttub 
parties  to  the  lease  might  have  avoided  It 
or  not,  since  there  was  no  attempt  to  do  s& 

[3]  4.  It  to  contended  that  the  damages  al- 
lowed are  exceeslve;  that  the  evidence  wm 
therefore  not  support  the  verdict  and  judg- 
ment Several  witnesses  In  bcdialt  of  the 
plaintUt,  farmers  and  others  with  exp^> 
ence  In  crops  and  crop  values,  testified  to  the 
value  of  the  grovrlng  crops  before  they  wwe 
Injured  for  want  of  water  and  to  tbe  value 
after  the  Injury.  Upon  cross-examination  by 
the  defradant  these  witnesses  were  cross-in- 
terrogated as  to  their  means  of  knowledge  and 
as  to  their  method  of  computing  tbe  values. 
In  some  cases  it  appears  that  their  method 
of  computing  values  was  fanciful  and  unsub- 
stantial. This  ftict  goes  to  the  Importance 
and  weight  of  the  testimony.  It  is  not  suf- 
ficient ground  for  dlsr^ardlng  their  testi- 
mony entirely  by  tbe  court  as  a  matter  of 
law.  It  is  difficult  to  estimate  accurately  tbe 
damages,  as  expressed  In  dollars  and  cents, 
to  a  growing  crop  because  of  ladc  of  mois- 
ture. There  are  other  uncertainties  In  regard 
to  the  result  of  farming  and  crop  raising 
than  those  depending  upon  moisture,  and  it 
is  impossible  to  say  with  certainty  what 
would  be  the  result  if  sufficient  water  had 
been  furnished.  The  difficulty  In  estimating 
tbe  damages,  however,  in  such  cases  has  nev- 
er been  considered  sufficient  gronnd  to  re- 
fuse to  allow  compensation  for  damages  will- 
folly  Inflicted.  It  presents  a  question  pecul- 
iarly for  tbe  Jury,  and  where  the  evidence  Is 
substantially  conflicting,  as  in  this  case,  and 
the  law  is  complied  with  In  submitting  the 
matter  to  the  Jury,  their  verdict  must  con- 
trol. The  Judgment  In  this  case  seems  to  us 
to  be  quite  as  much  as  the  evidence  would 
warrant,  but  St  is  not  excessive,  so  tbat  we 
can  say,  as  a  matter  of  law,  tbat  tbe  ver^ 
diet  Is  clearly  vrrong. 

[4]  6.  It  la  complained  tbat  none  of  tbe  in- 
structions of  the  court  in  direct  terms  told 
tbe  Jury  "that  the  plaintiff,  In  order  to  es- 
tablish a  case,  must  do  so  by  a  preponderance 
of  tbe  evidence."  The  court  should  have  bo 
Instructed  the  Jury,  and  no  doubt  would  have 
givra  such  an  instruction  if  it  had  been  ]pre- 
sented  and  requested.  The  dnttes  of  a  trial 
court  In  Jury  trial  are  quite  exacting,  and, 
if  the  defendant  discovers  such  an  omlssiou 
as  this,  fair  dealing  requires  him  to  call  the 
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Attention  of  the  trial  court  to  the  matter. 
Not  having  done  so,  he  ou^ht  not  afterwards 
to  bo  allowed  to  snbject  the  partlea  to  costs 
and  Texation  of  another  trial. 

Xo  snbetantial  error  appearing  in  the  rec- 
ord, the  Judgment  of  the  district  court  is  af- 
flrmed. 


Al*rWOOD      WABNBB  «t  aL  (JENKINS 
LAND  ft  UTB  STOCK  CO..  Interrener). 
(No.  16,851.) 

(Supreme  Oonrt  of  Nebraska.   Not.  13,  1912.) 

(BifOahua  hp  ik»  OowtJ 

L  HoBTOAon  (I  190*>— Bights  akd  Liabil- 
rmss  or  Pabiikb— Fosawaion  bt  Mobt- 

OAOEB. 

Where  a  mortgagee,  withont  an  agreeineiit 
tiierefor,  takes  possession  of  the  mortgaged 
premises  before  confirmation  of  a  valid  judicial 
•ale,  he  thereby  becomes  liable  to  the  mort- 
gagor or  his  grantees  for  tlie  amount  of  rentt 
ana  pn^ts  which  he  receives,  or  which  the  land 
would  tiave  produced  If  prudently  managed 
while  he  retains  possession  thereol 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  613-626 ;  Dea  Dig.  |  189.*] 

2.  MoBTOAGEs  (I  274*) — TBAnsriB  07  Bqihtt 

OF  REDEICFTION — EjTFECT. 

A  sale  and  conveyance  by  the  mortgagor  or 
owner  of  the  equity  of  redemption  to  a  bona  fide 
purchaser,  without  any  reservation,  vests  such 
purchaser  with  the  right  to  the  rents  anid  prof- 
its, which  he  may  have  applied  upon  the  mort- 
^e  debL 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  718-724,  728;  Dec.  Dig.  |  274.*] 

8.  Appbai.  and  Ebbob  (M  1176*)— Dispobitioh 

or  CaUSB — niBECTION  OF  JUOGllENT. 

Where,  upon  consideration  of  the  evidence, 
it  is  found  that  the  trial  court  failed  to  credit 
the  proper  amounts  of  rents  and  profits  upon 
tite  mortgage  debt,  the  Supreme  Court  will  de- 
termine soch  amount  and  remand  the  cause  to 
the  district  court,  with  dbectiona  to  modify  the 
decree  accordingly. 

[Ed.  Note. — ^For  other  casee,  see  Appeal  and 
^ror^^Cent  Dig.  H  4688-4696:   Dec.  Dig.  i 

Aroeal  from  District  Court,  Dandy  Coun- 
ty; Orr,  Judge. 

Actloii  by  Garwood  H.  Attwood  against 
George  M.  Warner  and  others,  defendants, 
and  the  Jenkins  Land  ft  Live  Stock  Com- 
pany, Intervener.  From  a  Judgment  for 
tfalntlft.  Intervener  ai^wala  Beversed  and 
remanded,  with  dlrectlona. 

W.  S.  Morlan,  of  McCook,  Chaa.  A.  Rob- 
bins,  of  Uncoln,  and  Chas.  T.  Jenkins,  of 
Halgler,  for  appellant  Meeker  &  Hines,  of 
Imperial,  and  C.  XL  Eldred,  of  McCook,  for 
appellee. 

BARNES.  J.  This  action,  when  It  was 
commenced  In  the  district  court  of  Dundy 
county,  was  a  suit  In  ctiancery  for  the  fore- 
closure of  a  mortgage  upon  474  acres  of  land 
situated  In  that  county  and  known  as  the 
Warner  Ranch.  The  mortgage  was  executed 
bj  tbe  WamwB,  who  were  the  owners  of 


the  land,  to  tbe  Western  Farm  Mortgage 
Trust  Company,  for  the  sum  of  $2,500.  It 
was  sold  and  assigned  by  that  company  to 
one  Qarwood  H.  Attwood,  who  was  the  plain- 
tiff in  the  foreclosnre  suit  and  in  which  the 
mort^gors  and  others  were  the  defendants. 
On  the  9th  day  of  April,  18&4,  the  plaintilT 
obtained  a  decree  of  foreclosure  as  prayed. 
Thereafter  there  was  a  sale  of  the  mortgaged 
premises,  while  there  was  on  file  a  request  for 
a  stay,  as  provided  by  law.  On  an  appeal 
by  the  Jenkins  Land  &  Live  Stock  Company, 
which  had  become  the  owner  of  the  equity  of 
redemption,  from  an  order  of  confirmation, 
the  sale  was  set  aside.  Jenkins  Land  &  IAvq 
Stock  Co.  V.  Attwood,  80  Neb.  806,  115  N.  W. 
305.  Meanwhile  Attwood,  by  his  agent  went 
into  possession  of  the  premises  and  collected 
the  rents  and  profits  thereof  from  the  date 
of  tile  decree  to  the  27th  day  of  April,  1908, 
when  the  Jenkins  Land  &  Live  Stock  Com- 
pany filed  Its  petition  for  Intervention  in  the 
original  foreclosure  suit,  praying  for  an  ac- 
counting of  the  rents  and  profits,  and  an  ap- 
plication thereof  to  the  satisfaction  of  the 
decree  of  foreclosure.  To  this  petition  At- 
twood filed  an  answer,  and  npon  a  trial  of 
the  Issues  Joined  the  district  court  found 
that  st  the  time  of  the  trial,  there  was  due 
Attwood,  on  his  original  mortgage  decree, 
the  sum  of  $6,474.12;  that  the  rents  and 
profits,  while  he  had  been  In  possession  of 
the  premises  as  mortgagee,  amounted  to  tbe 
sum  of  $2,474,  which  should  be  applied  In 
part  satisfaction  of  the  mortgage  debt ;  that 
the  balance  due  on  the  decree  of  foreclosure, 
after  deducting  the  rents  and  profits,  was 
$3,909.12;  and,  from  a  Judgment  rendered 
upon  such  findings,  the  Jenkins  Land  &  Live 
Stock  Company  has  prosecuted  this  appeal. 

[1]  1.  It  is  contended  by  the  appellant  that 
the  district  court  erred  in  his  finding  as  to 
the  amount  of  rents  and  profits  wliich  should 
have  been  credited  on  the  foreclosure  decree, 
and  Insists  that  Attwood  should  be  charged 
with  such  an  amount  of  rent  as  the  land 
ought  to  or  would  have  produced,  If  prudent- 
ly managed;  while  on  the  other  hand  At- 
twood contends  that  he  is  only  liable  for  the 
amount  of  rent  actually  obtained  by  him 
while  he  was  in  possession  of  tbe  premises. 
This  court  is  committed  to  the  rule  for  which 
the  appellant  contends.  In  White  v.  Atlas 
Lumber  Co.,  49  Neb.  82,  62  N.  W.  350,  it 
was  held  that  a  mortgagee  In  possession  is 
liable  for  the  rents  and  profits  which  he  has 
received  or  which  he  might  have  received 
by  the  exercise  of  reasonable  care.  This  rule 
was  followed  In  Hatch  v.  Falconer,  67  Neb. 
249,  93  N.  W.  172,  and  Is  supported  by  Hus- 
ton V.  Stringham,  21  Iowa,  36.  It  appears 
that  this  rule  was  adopted  by  the  trial  court, 
and  his  conclnslon  on  this  point  sboald  be 
affirmed. 

[2]  2.  It  appears  that  one  Alma  E.  Jewett, 
who  was  the  owner  of  the  equity  of  red^p- 
tloD,  together  with  her  husband,  conveyed 
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tbe  land  In  qoestion  to  tbe  appelant,  tbe 
Jenkins  Land  ft  LlTe  Stock  Company,  by 
qaltclalm  deed,  which  contains  the  following 
provision:  "By  these  presents  do,  for  them- 
selves, their  heirs,  executors,  and  administra- 
tors, remise,  release,  and  forever  qaltclalm 
unto  the  said  party  of  the  second  part,  and 
to  its  heirs  and  assigns  forever,  all  their 
right,  title.  Interest,  estate,  claim  and  de- 
mand, both  at  law  and  in  equity,  of.  In, 
and  to  all  the  southwest  quarter  •  •  • 
(describing  the  mortgaged  premises).  To- 
gether with  all  and  singular  the  heredita- 
ments and  appurtenances  thereunto  belong- 
ing. To  have  and  to  hold  the  above  described 
premises  unto  the  said  Jenkins  Land  ft  live 
Stock  Company,  Its  heirs  and  assigns,  so  that 
neither  we,  the  said  Alma  B.  Jewett  and 
Ed.  Jewett,  or  any  person  In  our  name  and 
behalf,  shall  or  wUl  hereafter  claim  or  de- 
mand any  right  or  title  to  the  said  premises 
or  any  part  thereof,  but  they  and  every  of 
them  shall  by  these  presents  be  excluded  and 
forever  barred."  That  afterwards  Attwood, 
through  the  Intervention  of  one  WUhelm,  ob- 
tained from  the  Jewetts  a  purported  assign- 
ment of  the  rents  and  profits  In  question; 
and  it  Is  argued  that,  by  reason  of  that  fact, 
the  appellant  la  not  entitled  to  have  them 
applied  on  the  foreclosure  decree.  We  are 
of  opinion,  however,  that  by  the  quitolalm 
deed  above  mentioned  the  appelant  obtained 
the  right  to  the  rents  and  profits,  and  that 
thereafter,  when  the  Jewetts  attempted  to 
assign  them  to  Attwood,  they  had  no  Interest 
therein.  Such  was  the  finding  of  the  district 
court  upon  that  question,  and  it  should  be 
a£9rmed. 

[S]  S.  It  follows  that  the  only  question 
which  remains  for  our  determination  Is  the 
one  relating  to  the  value  of  the  rents  and 
profits  to  be  applied  upon  the  mortgage  debt 
Upon  this  question  the  evidence  is  widely 
conflicting.  Some  testimony  was  produced  by 
the  appellant  tending  to  show  that  tbe  rea- 
sonable rental  value  of  the  premises  was 
from  $300  to  $500  per  year.  But  this.  In 
view  of  the  existing  conditions,  is  In  our 
judgment  quite  excessive.  On  the  other  hand, 
some  evidence  was  introduced  by  the  appel- 
lee fixing  the  rental  value  at  from  $75  to 
$126  per  year.  As  we  view  the  evidence  this 
is  much  less  than  the  true  rental  value; 
and,  after  carefully  considering  all  of  the 
testimony,  we  find  that  by  reasonably  pru- 
dent management  the  ranch  of  474  acres, 
covered  by  the  mortgage,  could  have  been 
rented  for  $200  per  year  for  the  11  years 
of  Attwood's  possession.  This,  with  Interest 
properly  computed,  amounte  to  $2,872,  which 
should  have  been  applied  in  part  satisfaction 
of  the  amount  due  Attwood  on  the  foreclo- 
sure decree,  and  upon  this  question  the  Judg- 
ment of  the  district  court  is  reversed,  but  in 
all  other  thtngs  decree  aniwaled  from 
Is  aflSrmed. 

The  cause  la  therefore  remanded  to  the 


district  court  of  Dnndy  count?,  wltfa  direc- 
tions to  enter  a  decree  in  conftmnitr  with 
this  opinion. 
Judgment  accordingly. 


LEHMAN  T.  AMSTERDAM  COFFEE  CO. 
et  aL 

(Supreme  Court  of  Wisconsin.   Nov.  19,  1812.) 

1.  Appkai.  Ann  Bbbob  ({  1234*)  —  Bonh — 
SunrciBS— SxvBBau.  ow  JunoHBHT. 

Where  a  Judgment  is  xevened  on  appealt 
and  new  trial  ordered,  nnleM  plalntllf  elect  to 
take  a  judgment  for  $1,000,  to  be  rendered  by 
the  trial  court,  suretieB  on  the  appeal  bond  on- 
dertaking  to  pay  the  jadgment  appealed  from, 
if  affirmed  fn  whole  or  in  part,  an  not  liable 
for  the  iudgment  of  flfiOO  entered  by  the  trial 
court,  on  election  being  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  4761-4777;  Dec  Dig.  { 
1234.*] 

2.  InTVBBsr  (I  22*)— jDDaMxms— BxvxBSAi^ 

Where,  on  wpeal,  jndgmrat  is  reverse^ 
with  option  to  tike  a  Jadgment  of  $1*000,  to 
be  entered  by  the  trial  oonrt,  Interest  cannot  be 
allowed  on  the  $1,000^  cn  election  made  to  take 
each  amount 

[Ed.  Note.— For  other  caaec,  see  Intezestv 
Cent  Dig.  H  43-S3 ;  Dec  Dig.  f  22.*] 

Appeal  from  Circuit  Court,  HUmukcft 
County;  J.  O.  Ludwlg,  Judge. 

Action  by  Wendeline  Lehman  against  the 
Amsterdam  Coffee  Company  and  others. 
From  a  Jndgmoit  tot  plafntUf,  defendants 
appeaL  Bereraed  In  part;  and  modified  In 
part 

Lynn  8.  Peaw  and  Alfred  Kllngrthotffer, 
both  of  Milwaukee,  for  appellant  Bi^o  J^ 
Troat,  of  HllwaQkee  (GbnrchiU.  Bennett  & 
Churchill,  of  Mliwnnfce^  of  coansel),  for  le- 
spondent 

WINSLOW,  C.  J.  By  reference  to  the  case 
of  Lehman  v.  Amsterdam  Coffee  Co.,  146 
Wis.  213,  131  N.  W.  362,  It  will  be  seen  that 
upon  the  first  appeal  In  this  case  a  Judgment 
for  damages  In  plaintiff's  favor  was  revers- 
ed and  a  new  trial  ordered,  unless  tbe  plain- 
tiff elected  to  teke  a  Judgment  for  $1,000,  in 
which  case  Judgment  for  such  last-named 
sum  was  ordered  to  be  rendered  In  her  favor 
in  the  trial  court  It  now  appears  that  upon 
return  of  the  record  the  plalntitr  duly  filed 
her  election  to  take  Judgment  for  $1,000, 
whereupon  Judgment  was  entered,  not  only 
against  the  defendant  Coffee  Company,  bat 
also  against  the  sureties  upon  the  appeal 
bond,  for  the  sum  of  $1,000,  with  costs,  and 
with  Interest  at  6  per  cent,  per  annum  from 
the  date  of  the  verdict,  less  $247.76,  being 
the  taxed  costs  in  this  court  upon  the  fbrroer 
appeal.  The  defoidant  Coffee  ComiAny  and 
the  sureties  aweal  Jointly  from  this  Judg- 
ment 

[1]  So  for  as  the  sureties  are  concerned. 

It  is  very  plain  that  the  presMit  Judgment 
must  be  reversed.    By  their  undertaking 
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tli^  agreed  simply  tbat  tli^  would  pay  "all 
costs  and  damages  which  may  be  awarded 
ngainst  them  on  said  appeal,  not  exceeding 
$250,  and  do  also  undertake  that  If  the  said 
Jnd^nenC  so  appealed  from,  or  any  part 
thereof,  be  affirmed,  the  said  appellant  will 
pay  the  amount  directed  to  be  paid  by  Uie 
said  Judgment,  or  the  part  of  snch  amount 
as  to  which  the  said  Judgment  shall  be  af- 
firmed, if  It  be  affirmed  only  In  part,  and  all 
damages  which  shall  be  awarded  against 
said  appellant  on  the  said  appeal."  No  costs 
or  damages  were  awarded  against  them  on 
the  appeal,  nor  was  the  Judgment  or  any 
part  thereof  affirmed.  This  seems  too  clear 
for  ailment  No  part  of  the  original  Judg- 
ment was  left  in  existmce  after  the  Judg- 
ment in  this  court  upon  the  former  appeal. 
The  fact  that  another  Judgment  might  be 
rendered  In  the  future  by  the  trial  court 
upon  the  exercise  of  a  certain  option  by  the 
plaintiff  could  not  under  any  theory  be  con- 
strued as  in  affirmance  evea  in  part.  The 
BU  re  ties  are  only  held  according  to  the  lan- 
guage of  their  bond,  and  that  language  does 
not  cover  this  case.  They  never  agreed  to 
pay  a  Judgment  rendered  In  the  future  In 
tlie  trial  Goort,  but  only  the  existing  Jn^- 
znent,  or  some  part  tbatoS,  In  case  of  af- 
flnnance. 

[2]  The  Judgmoat  was,  of  course,  proper 
against  the  main  defendant,  except  tbat  in- 
terest should  not  have  been  allowed  from  the 
tlate  of  the  verdict^  because  the  plalntUf  was 
glyen  an  option  to  take  Judgment  for  $1,- 
OOO  and  no  more.  One  year's  interest  at  6 
per  cent.,  amounting  to  f60,  was  Included, 
and  the  judgment  must  be  reduced  by  that 
amoimt 

As  to  the  appellant  sureties,  the  Judgment 
is  reversed,  with  costs;  as  to  the  defendant 
Coffee  Company,  the  Judgment  Is  modified, 
by  redndng  the  same  In  the  sum  of  |60  as 
of  Its  date,  and,  as  so  modified,  is  affirmed, 
without  costs. 


AHEABN  V.  B0RN0BS8BR, 
(Supreme  Court  of  Wisconsin.   Nov.  19.  1912.) 

1.  Bbokibs  (S  86*}— Aonona  vob  GoicFXifBA.- 

TIOB— QUMTIOWS  FOB  JUBT. 

In  an  action  by  a  real  estate  broker  for  his 
compensation,  evidence  held  to  suffidently  sup- 
port  a  verdict  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §1  116-120;  Dec.  Dig.  |  86.*] 

2.  BwnEKCB  (5  471*)  —  Opinion  Evidekcdb  — 

CoH0t.U8I0NS. 

In  an  action  by  a  real  estate  broker  for 
oompensatlon,  dalmed  because  he  produced  a 

KiTchaser  ready,  willing,  and  able  to  pay  cash 
uoordance  with  the  contract,  testimony  by 
the  purchaser  that,  while  he  did  not  desire  to 
pay  cash,  he  was  able  to  and  would  have  done 
so,  had  the  owner  insisted,  is  not  objectionable 
as  a  conclusion. 

[Bd.  Note.— For  other  cases,  see  Bvldence. 
Cent  Dig.  II  2149-21S6;  Dea  Dig.  |  471.*] 


Axveal  from  drcnlt  Oourt,  IClwankee 
County;  F.  C.  Eschweller.  Judge. 

Action  by  John  Bomgesser  against  Francis 
a.  Aheam.  From  a  Judgment  for  fdaintlfr, 
defendant  appeals.  Affirmed. 

The  complaint  In  this  actUHi  alibied  that 
plalntUt  entered  Into  an  agreement  with  the 
defendant  whereby  he  was  to  secure  a  pur^ 
chaser  fnr  certain  real  estate  owned  by  the 
defendant,  and  that  he  was  to  receive  for  his 
servloes  all  in  ensess  of  $4^000  paid  for 
the  j/rvperty;  that  he  found  a  purchaser 
who  was  able,  ready,  and  willing  to  pay 
000;  that  the  parties  were  broui^t  togeUier, 
and  that  the  proposed  terms  of  the  purchas- 
er were  aoc^ited  by  the  defendant,  but  that 
defendant  failed  and  neglected  to  consom- 
mate  the  sale,  and  afterwards  sold  and  con- 
veyed the  prc^wty  to  another  person.  The 
answer  put  In  Ismie  all  the  allegattons  of 
the  complabit  The  Jnxy  returned  a  vwdlct 
in  favor  of  the  plnlntlfl;  and  from  a  Judff- 
moit  aitwed  on  such  vcvdlct  the  deftodant 
appeals. 

Reukema  ft  Lemke,  of  Milwaukee  (W.  H. 
Bennett,  of  Milwaukee,  of  counsel),  for  ap- 
pelant Thomas  H.  Dorr,  of  Milwaukee,  for 
respondent 

BARNES,  3.  (after  stating  the  facts  as 
above).  [1]  Under  the  t^ms  of  his  contract 
the  agent  was  obliged  to  secure  a  purchaser 
who  was  able  to  pay  cash.  The  agent  pro- 
duced a  prospective  purchaser  who  express- 
ed a  willingness  to  buy  the  property  and  pay 
cash  therefor,  but  stated  that  he  would  pre- 
fer to  pay  part  of  the  purchase  price  in 
cash  and  secure  time  on  the  remainder.  The 
evidence  tended  to  show  that  the  defendant 
was  willing  to  make  the  concessions  request- 
ed by  the  purchaser  in  reference  to  the  man- 
ner of  payment  bat  tbat  he  stated  that  his 
sister  owned  a  half  interest  In  the  property, 
and  that  he  could  not  consent  to  sell  on  time 
until  he  had  consulted  with  her,  and  that  he 
would  do  so  and  advise  the  purchaser 
whether  It  would  be  necessary  to  pay  the 
entire  purchase  price  In  cash.  He  failed  to 
inform  the  purchaser  of  the  attitude  of  his 
sister,  and  within  a  very  short  time  sold 
the  property  to  another  party. 

The  various  contentions  made  by  the  ap- 
pellant are  really  directed  to  two  proposi- 
tions: First  the  evidence  was  not  sufficient 
to  wsrrant  the  Jury  in  finding  that  the  plain- 
tiff had  produced  a  purchaser  who  was 
ready,  able,  and  willing  to  buy  the  premises 
In  question;  and,  second,  that  If  there  was 
any  evidence  In  the  case  tending  to  sup- 
port the  conclusion  of  the  Jury,  such  evi- 
dence was  improperly  admitted.  The  pro- 
spective purchaser  testified  tliat  he  was 
ready,  able,  and  willing  to  buy  the  premises 
and  pay  cash  therefor,  if  the  defendant  In- 
sisted that  the  entire  purchase  price  be 
paid  in  cash.    There  Is  nothing  subatan- 
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tlal  In  the  neord  to  contradict  this  testl- 
mony.  Tlie  Jni7  was  at  perfect  liberty  to 
believe  It,  and  evidently  did  believe  It,  and 
its  con<dn8ion  cannot  be  set  aside  as  not  sop- 
ported  by  the  eyidence. 

[2}  However,  if  this  evidence  was  incom- 
petent, Uien  there  was  no  other  evidence  in 
the  case  tending  to  show  that  the  proposed 
purchaser  was  able  to  consummate  the  deal, 
and  the  Judgment  should  be  reversed.  Dono- 
bue  V.  Fadden,  93  Wis.  20,  66  N.  W.  S04; 
Arnold  V.  National  Bank,  126  Wis.  362,  100 
N.  W.  828,  3  L.  R.  A.  (N.  S.)  680;  Riemer  v. 
Rice,  88  Wis.  16,  (S9  N.  W.  4C0 ;  McCabe  v, 
Jones,  141  Wis.  540,  124  N.  W.  486.  The  ob- 
jection to  the  competency  of  the  evidence  is 
that  the  witness  testified  to  a  conclusion 
rather  than  to  a  fact  The  question  as  to 
whether  or  not  the  pnrctiaser  was  able  to 
pay  In  cash  was  &.  question  of  fact  It 
was,  or  should  have  been,  a  fact  within  the 
knowledge  of  the  witness.  We  see  n6  more 
objection  to  his  testifying  to  it  than  there 
would  be  to  a  witness  testifying  to  his  age, 
or  the  state  of  bis  health,  or  his  financial 
worth,  If  these  matters  were  relevant  sub- 
jects of  Inquiry.  The  defendant  bad  am- 
ple opportunity  on  cross-examination  to 
make  Inquiry  as  to  the  amount  of  property 
owned  by  the  witness,  the  character  of  the 
property,  the  amount  of  his  Indebtedqess, 
and  the  extent  of  his  ability  to  secure  credit, 
aa  well  as  any  other  fact  which  would  tend 
to  break  down  or  impeach  the  statement 
made  on  direct  examination.  Yor  aught  that 
appears  here,  the  proposed  purchaser  might 
have  drawn  his  check  on  the  bank  for  the 
entire  purchase  price  and  have  bad  It  honor- 
ed. We  see  no  objection  to  permitting  a 
party  who  has  made  an  offer  for  property  to 
testify  that  he  was  able  to  pay  for  It. 

Judgment  afllrmed. 


BAASGH  T.  MILWAUKEE!  BLBOTRIO  RT. 
&  LIGHT  CO. 

(Snprame  Court  of  Wisconsin.   Nov.  19,  1912.) 

1.  Stbeet  Railboads  (I  114*)— Dkatb  of 

Tbavblek— Gbobs  Neoliqence. 

Where  a  street  railway  motorman  sounded 
the  gong  as  soon  as  be  saw  decedent's  wagon 
crossing  the  tracic  and  attempted  to  atop  tbe 
car,  using  both  brakes  and  reverse,  but  was  un- 
able to  stop  before  striking  decedent's  wagon, 
which  was  tipped  over,  resulting  in  decedent's 
death,  such  facts  were  insufficieut  to  show  that 
tiie  motorman  was  guilty  of  gross  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  K  239-250;  Dea  Dig.  1 114.*] 

2.  APPEAL  Ann  Ebrob  (|  997*)— Revikw— Di- 

BBcnoN  OF  Verdict, 

In  an  action  for  death  of  a  traveler  in  a 
collision  with  a  street  car,  mere  negative  testi- 
mony of  me  witness  that  he  did  not  hear  the 
bell,  nor  see  any  effort  to  stop  the  car  prior  to 
collision,  was  not  sufficient  to  justify  a  reversal 
of  a  verdict  directed  by  the  court  on  the  theory 
that  gross  negligence  had  not  been  proved, 
which  was  supported  by  tbe  evidence  of  two 


employfis  and  three  other  disintarestsd  wit- 
nesses. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Gent  Dig.  H  lOSSTw^l  DmCDts.  I 
997.*] 

Appeal  from  Olrcult  Court,  Milwaukee 
County;  F.  G.  Eachweller,  Judge. 

Action  by  Ernest  Raasdi,  as  administra- 
tor, etc,  against  the  Mllwmnkee  Electric 
Railway  A  Light  Company.  Jodgment  for 
defendant,  and  plaintitt  appeala  Affirmed. 

W.  H.  Frawley  &  T.  F.  Frawl^,  of  Eaa 
Claire,  for  appellant  Van  Dyke,  Rose- 
crantz,  SAmw  &  Van  Dyke,  of  Milwaokee, 
for  lespoDdent. 

WINSLOW.  C  J.  The  plalntifTs  Intestate 
was  driving  a  horse  attached  to  a  milk  wag- 
on southward  on  Twentieth  avoiue.  In  the 
city  of  Milwaukee,  at  about  6  a.  m.  July  1. 
lOOS.  Tbe  wagon  was  covered,  and  the  in- 
testate was  standing  on  the  westerly  or 
rigbt-band  step  of  the  wagon.  Just  as  tbe 
wagon  crossed  defendant's  northerly  track, 
running  east  and  west  on  Oreeufleld  avenue, 
one  of  defendant's  street  cars,  west  bound, 
ran  into  the  rear  of  the  wagon,  tipping  it 
over,  and  causing  tiie  death  of  the  Intestate. 
The  plaintiff  claims  that  the  evidence  was 
such  as  to  Justly  Uie  conclusion  of  gross 
negligence  on  the  part  of  the  defendant's 
motorman,  but  the  trial  court  held  to  the 
contrary,  and  directed  a  verdict  for  defend- 
ant at  ttie  close  of  the  plalntUTa  evidence^ 
It  is  not  claimed  that  there  Is  any  ground  of 
recovery  save  the  ground  of  gross  negligence. 
The  question  presented  on  this  appeal  is 
whether  there  was  error  In  tbe  direction  of 
a  verdict  for  defendant 

[1]  The  testimony  as  to  the  speed  of  the 
car  varied  from  6  or  7  miles  to  16  or  20 
miles  per  hour.  Tbe  motorman  testified  that 
be  first  saw  tbe  milk  wagon  when  his  car 
was  about  tbe  middle  of  the  block — &, 
about  150  feet  east  of  the  wagon — ^that  be 
at  once  put  on  tiie  brakes,  rang  the  gong, 
and  put  on  tbe  reverse  curreit;  that  tbe 
brakes  did  not  take  hold  well,  and  the 
wheels  slipped  on  the  rail  because  It  was 
dirty  In  spots.  Another  motorman  who  was 
on  the  front  platform  of  the  car  at  tbe  time 
corroborated  this  testimony  fully.  Two  dis- 
interested witnesses,  who  were  on  the  side- 
walk, one  directly  opposite  tbe  car  and  the 
other  some  200  feet  distant,  teetifled  posi- 
tively to  tbe  ringing  of  tbe  gong,  and  they 
also  testified  to  the  fact  that  tbe  car  slowed 
up  at  once,  and  that  they  saw  tbe  motorman 
putting  on  the  brakes;  while  a  third  passo^ 
by  testified  to  the  slack«iing  of  tbe  speed 
and  the  putting  on  of  the  brakes.  In  addi- 
tion to  this,  the  weight  of  the  evidence  Is 
to  the  effect  that  the  car  had  nearly  reached 
a  stop  before  it  struck  the  wagon. 

As  opposed  to  this  mass  of  evidence^  whldi 
entirely  excludes  the  idea  of  wanton  or 
redcless  disr^rd  of  life  on  the  part  of  Qke 
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Botonnan,  there  la  the  teettmony  of  one 
witness  tar  the  plaintiff,  who  stood  on  the 
flUewalk  some  200  feet  away,  and  testified 
that  he  did  not  bear  the  gong  nor  see  the 
motonnan  attempt  to  stop  the  car,  and  of 
anothw  wUauss,  a  tdotft  farther  away,  who 
thought  the  speed  of  the  car  was  about  the 
same  all  the  way  until  the  wagon  was 
Btrack.  If  the  motonnan  sounded  the  gong 
as  soon  as  he  saw  the  wagon  and  attempted 
to  stop  the  car  at  once,  there  can  be  no  rea- 
sonable Platan  of  gross  n^Ugenoe,  erea  it 
In  the  exercise  of  due  care  he  ought  to  haye 
seen  the  wagon  earlier. 

[2]  The  mere  negatlTe  testimony  of  one 
witness  who  testified  that  he  did  not  hear 
Uie  nor  see  any  ^ort  to  stop  the  car 
cannot  be  deuued  au£Bclent  to  justify  this 
court  In  rererslng  the  decision  of  the  trial 
court,  especially  when  that  decision  is  given 
the  weight  and  deference  to  which  it  la  en- 
titled. 

Judgment  affirmed. 


BUDMOT  T.  AMBBIOAN  (UNDY  00. 
(Soprenn  Gouit  of  Wlsetmstn.   Nor.  IB,  1102.) 

1.  MA0TBR  AND  Sxbtaut  ^  154*)— Mastes'b 
Ddtt— Wabhikg. 

The  daty  of  warning  a  servant  of  dangan 
does  not  apply  to  a  serrant  who  Is  familiar 
with  the  woik,  tools,  and  appliances,  or  when 
the  dangers  are  weD  known  to  the  semuit, 
and  are  sodi  as  ha  Is  folly  capable  ot  aivredat- 
ing. 

[Bd.  Note.— Pot  othw  cases,  eee  Master  and 
Servant,  Cent.  Dig.  H  ^  S09;  Dea  Dig.  { 

2.  ICurm  AND  SnTAm  (|  278*)  —  AonoN 
FOB  iNfrmiKS—KTiDBHaB—DANOKBS  Known 

to  EhCFLOTft. 

EMdence  In  a  seiranf s  action  for  injnries 
from  a  candy  madiiae  conalatlog  principally  of 
two  brass  rollers  Jbeld  to  show  that  plaintiir,  a 
boy  of  14,  was  foUy  informed  of  the  danger 
therefrom. 

[Efd.  Note.— For  other  cases,  see  Master  and 
Berrant,  Ont  Dig.  U  964,  8S6-«58,  960-860, 
971,  972 :  Dec  Dig.  \  278.*] 

8L  IfASXBB  AND  SBBTART  <|  278*)  —  AOHON 
VOB  iHJtnOXS— SUFVIOJBNOT  OV  SnDXNOB— 
iNBrTBtJCnon  AND  Wabnzno. 

BMdenoe  In  an  action  to  lecoTer  for  in- 

Jories  frcnn  a  candy  machine  Md  insufficient 

to  sustain  a  finding  that  defendant  ne^igen  ' 

omitted  to  give  plaintlS,  a  boy  of  14, 

i08tnicti<Ki  and  warning. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Gent  Dig.  I|  954,  956-968,  960-969, 

971,  972 ;  Dec.  Dl«.  \  278*] 

Appeal  from  Circuit  Court,  Milwaukee 
Coun^ ;  Franz  O.  Bschweller,  Judge. 

Action  by  John  Bndney,  an  infant,  by 
Theodore  Oaudynakl,  guardian  ad  litem, 
against  the  Am^can  Candy  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

The  plaintiff  suffered  the  loss  of  three 
fingers  and  the  partial  loss  of  a  fourth  fin- 
ger on  his  left  hand  on  a  "cough  drop" 
machine,  while  he  was  working  for  the  de- 


fendant, and  brings  tills  Mtkm  by  hla  goaid- 
lan  ad  litem  to  recover  damages  tor  the  In- 
juries. 

The  cough  drop  machine  consists  principal- 
ly of  two  brass  rollers,  between  sev^  and 
eight  Inches  long  and  four  Inches  in  diame- 
ter. 13iere  are  oUong  Indentations  on  the 
surfaces  of  both  rollers  which  meet  as  the 
rollers  revolve  close  to  one  another  and 
shape  the  candy  as  it  mm  betweoi  the  roll- 
er Into  drops.  The  rollers  are  a  small  frac- 
tion ot  an  inch  apart,  and  the  drops  as  th^ 
come  from  the  machine  are  connected  by  a 
thin  short  of  candy  which  is  formed  betweoi 
the  rolltfs.  The  rollers  are  held  In  a  frame, 
and  the  gearing  causing  the  revolution  ot 
the  rollers  ia  driven  by  a  pnUey  and  btit, 
which  In  the  present  instance  were  dectrlcal- 
ly  propdled,  and  caused  the  roners  to  re- 
volve  60  to  80  times  a  minute.  The  madilne 
was  ^ced  near  tbe  edgi^  and  about  the 
centtf  of  a  wide  table  about  16  feet  long. 
Tbe  bot  candy  is  fed  front  the  beating  table 
up  an  incline  and  between  the  rollers  on  the 
side  of  tbe  madilne  on  whldi  tbe  rollers 
convey  as  th^  revolvsu  An  air  pipe  ran 
up  from  the  edge  of  tbe  table  abmgslde  ot 
the  rollers,  and  from  this  an  arm  or  small 
spout  extended  ont  over  tbe  top  roller.  The 
air  from  this  qpont^  whldi  opened  about 
three  Indus  above  tl^  top  roller,  was  Mown 
onto  the  roller  to  cool  It  and  tbe  candy  as  It 
came  from  the  machine,  thus  preventing  a 
sticking  of  the  candy  to  tbe  roller. 

On  the  day  before  the  aoddoit  the  plain- 
tiff went  to  work  for  the  defmdant,  and  was 
put  at  work  with  another  new  boy  by  tbe 
foronan  of  the  defoidant  Plaintiff's  duty 
was  to  receive  the  can^  as  It  came  from  the 
machine  and  with  a  stick  break  the  sheet 
of  candy  so  that  the  drops  would  be  e^mrat- 
ed,  and  thai  to  push  the  candy  along  the 
table  to  be  handled  by  otbw  employte.  Ttn 
roller  could  not  be  kept  sufficiently  cool,  and 
the  candy  would  stick  to  tbe  rollers.  At 
times  grease  or  stardi  would  be  placed  on 
the  rollws  to  prevent  tbe  candy  sttcklng  to 
them.  At  other  times  the  feeding  at  the  bot 
candy  would  be  stopped,  and  a  board  about 
four  inches  wide  would  be  placed  on  the  ta- 
cUne  over  whldi  the  candy  was  fed  Into  tbe 
madilne  and  bdd  In  position  by  a  monk^- 
wrench,  and  the  air  spotrt  would  be  so  turned 
that  tbe  air  current  would  strike  tbe  board 
and  be  forced  between  the  rollers  to  cool 
them.  This  might  happen  eight  or  ten 
time  a  day. 

The  plaintiff  taetUed  that  about  10:90 
o'dodc  at  the  morning  of  September  18,  iSlQ, 
the  second  day  be  was  working  tot  tiie  de- 
fendant, tbe  suK>ly  of  candy  was  ediansted 
and  he  sat  down  near  tbe  madUne^  and  that 
OeoEge  Dledrldi,  the  woAman  who  fed  the 
candy  Into  the  machine^  while  passing  by, 
told  him  to  turn  tiie  air  on  the  machine; 
that  be  went  to  the  side  of  the  machine 
at  which  he  had  been  working,  and  with  his 
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l€ft  liand  took  bold  of  tbe  ipont  to  more  it 
as  be  bad  been  directed;  tbat  tbe  apoat 
moved  mora  easily  tbat  be  expected;  and 
tbat  hla  band  slipped  orer  tbe  top  of  tbe 
roller,  and  hU  fingers  were  csugbt  between 
tbe  rolltfs  and  crushed  and  injured.  He 
also  stated  tbat  neither  tbe  defendant's  fore- 
man nor  George  Dledrlcdi,  bis  superior,  had 
given  him  any  warning  or  Inatmction  as  to 
the  danger  of  getting  bis  band  between  tbe 
moving  rollers. 

George  Dtedricb,  the  candy  maker,  testi- 
fied tbat  he  had  not  directed  the  plaintiff 
to  torn  on  tbe  air.  He  also  teatified  that  on 
the  preTious  day  he  had  caught  tbe  plaintiff 
in  the  morning  fooling  with  the  machine  and 
that  be  gave  him  instructions  tbat  be  waa 
not  to  touch  tbe  machine,  and  that  be  found 
the  air  turned  off  by  a  damper  in  the  blow- 
pipe, and  tikat  be  then  told  tbe  plaintiff 
that  be  wanted  the  air  on,  and  he  himself 
opened  it  again.  He  testified  that  in  the 
afternoon  be  caught  the  plalntift  running 
bis  hands  on  the  rollers,  and  that  Just  pre- 
vious to  tbe  time  of  the  accident  he  bad  ad- 
justed tbe  board  and  monfeey-wroicb  and 
the  air  spout  so  as  to  cool  both  roUera 

The  foreman  for  the  d^^dant,  who  had 
charge  of  the  stock  candy  room,  and  who  had 
pat  the  i^aintlff  at  work  when  be  started  on 
the  day  before  tbe  accident,  testified  that  he 
told  both  of  tbe  boya  who  came  to  work  at 
that  time  that  they  should  work  for  Mr. 
Dledrlch,  and  do  what  be  told  them,  and 
Uiat  he  showed  them  at  the  start  what  they 
were  to  da  He  also  testified  that  at  the 
Ume  of  the  accident  he  heard  a  call,  that  be 
went  to  the  plaintiff,  who  bad  Just  been  re- 
leased from  the  machine,  took  lUm  to  a 
sink  about  20  or  25  feet  away,  and  that  the 
plaintiff  In  reply  to  a  question  of  how  the 
accident  happened  said  In  a  crying  way 
that  be  was  playing  with  tbe  wind. 

Tbe  boy  who  went  to  work  for  the  de- 
fendant at  tbe  same  time  as  the  plaintiff 
stated  that,  when  they  first  went  to  work, 
Geo^  Diedrich  told  him  and  the  plaintiff  to 
stay  away  from  the  machine,  and  not  to 
touch  it,  and  tbat  about  an  hour  afterwards 
be  heard  Dledrlch  tell  the  plaintiff  not  to 
monkey  with  the  machine. 

WaltN*  Comdohr,  tbe  poson  who  stoiqped 
the  machine  and  released  tbe  plaintiff,  testi- 
fled  that  he  found  the  board  and  monkey- 
wrench  on  tbe  machine  at  the  time  of  tiie 
accident,  adjusted  as  Dledrlch  testified  be 
bad  left  tbem.  One  of  the  girls  who  was 
woAing  at  the  table  with  the  plaintiff  teati- 
fied tbat  the  foreman  bad  told  ttie  plalutlfl 
to  be  careful  about  the  rollers. 

Tbe  idalntlff,  called  as  an  adrerse  witness, 
testified  as  follows:  **Q.  Yon  have  teea  a 
clothee  wringw,  haven't  you?  A.  Tea,  sir. 
Q.  And  yon  know  how  they  woMe?  a.  Tes, 
sir.  Q.  YoQ  knew,  didn't  yoo,  that  If  you 
got  your  finger  In  between  tbese  rolls  on 
tbe  side  wlien  tbe  candy  was  fed  In  that 
they  would  get  drawn  in  there?  A.  Tee,  sir. 


Q.  You  could  see  that?  A.  I  couldn't  aee 
it,  but  I  knew  It  Q.  You  knew  that  was 
what  would  happen?  A.  Yes,  sir.  Q.  You 
knew  from  looking  at  the  dde  of  Qm  ma- 
chine at  which  you  worked  that  tbe  opening 
on  tbe  othw  side  waa  exactly  tvposlte^  It 
was  exactly  opposite  tbe  place  where  the 
rolls  separate.  That  Is,  the  idde  when  any- 
thinff  was  teH  In  waa  exactly  o^xMlte  the 
side  where  anything  was  fed  oat.  Yon  knew 
that,  didnt  yoo?   A.  Yea.  sir.*' 

The  jury  returned  a  qwdal  verdict  finding 
that  the  danger  of  getting  his  flngns  eau^t 
in  the  rollers  was  not  so  obvious  that  the 
plaintiff,  cmudderlng  bis  ag^  Intdligoice, 
and  experience,  Ahould  have  known  and  ap- 
preciated It;  that  the  defendant  failed  to 
give  the  plaintiff  saA  warning  or  Inatmc- 
tion before  tbe  Injury  as  would  enable  a 
person  of  bis  age  and  uperlence,  exerd^g 
due  cue^  to  appreciate  aach  danger;  that 
sucfa  failure  was  the  proximate  cause  of  the 
injury;  tbat  tbe  idalntlff  was  directed 
Oeoive  Dledrldi  to  shift  the  air  blowu-  Just 
betoTB  the  accident;  and  tbat  no  lad  of 
ordinary  care  on  the  part  of  the  plaintiff 
proximately  contributed  to  his  Injuries.  The 
court  granted  defendant's  motion  to  change 
the  answer  to  one  of  the  questions  of  tbe 
special,  by  which  tbe  Jury  found  tbat  tbe 
plaintiff  was  directed  by  George  Dledrlch  to 
shift  the  air  blower  Just  before  the  accddent. 
and  found  this  Issue  in  tbe  native,  and 
also  granted  defbndant'a  motion  to  d'gm*«>« 
the  complaint 

This  Is  an  appeal  ftom  ttie  Judgmoit  so  | 
ordered. 

W.  B.  Rubin,  of  MUwankee  (Wallace  Id- 
galls,  of  Racine,  and  A.  W.  Poster,  of  Mil- 
waukee, of  counsti),  for  appellant  Harpw 
ft  McMynn  and  L.  A.  OlweU,  all  of  Milwau- 
kee (Burr  J.  Scott,  nt  Mllwanke^  of  counsel), 
for  respondent 

SIEBECKER,  3.  (after  stating  the  facts 
as  above).  The  Jury  found  tbat  the  plaintiff, 
a  boy  fourteen  yeara  and  seven  months  of  i 
age  at  the  time  of  the  accident  in  tbe  light 
of  his  age,  Intelligence,  and  experience,  did 
not  know  or  appre<^ate,  and  ought  not  to  I 
have  known  and  appreciated,  tbe  danga  of 
getting  his  fingers  caught  in  tbe  rolleri^  and  j 
tbat  defendant  was  negligent  In  not  want-  i 
Ing  and  Instructing  blm  of  this  danger  so  as 
to  enable  him  to  have  understood  and  ap-  i 
predated  It  I 

[1]  The  duty  of  warning  a  sarvant  of  dan- 
gers does  not  apply  to  a  servant  who  Is  j 
ftmlllar  with  the  work  and  tbe  t»ols  and  ap-  ' 
pliances,  and  does  not  apply  when  Uie  dan-  i 
gera  are  well  known  to  the  servant  utd 
when  ttaey  are  such  aa  be  Is  fully  capable 
of  appreciating.  Tbbi  rale  Is  donentaiy  and 
has  received  numerous  applications  In  the 
declslona  of  this  court  of  which  the  follow- 
ing may  be  dted:  Rabies  v.  J.  Thompson  A 
Sous  Mfg.  Co..  187  W1&  506.  118  N.  W.  850. 
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119  N.  289,  28  U  B.  A.  (N.  S.)  296;  Dabike 
T.  IlUnoIa  Steel  Co.,  100  Wis.  431,  76  N.  W. 
383;  Wagner  v.  Piano  Mfg.  Co.,  110  WIb. 
48,  85  N.  W.  64a. 

[21  In  the  foregoing  itatement,  the  erl- 
dentlary  facts  as  to  plalntUTs  knowledge  of 
the  alleged  danger  and  also  defendant's  want 
of  care  are  presented.  There  can  l>e  but 
one  rational  Inference  drawn  therefrom  as 
respects  these  two  questions,  which  are  that 
the  plaintiff  was  fully  Informed  of  the  al- 
leged danger  of  his  employment  and  hence 
that  warning  and  instruction  to  Inform  him 
thereof  bo  that  he  might  appreciate  the  at- 
tendant hazard  were  not  required  to  be  given 
to  blm. 

[3]  A  study  of  the  fticta  cooTlnces  ns  that 
the  erldmce  fails  to  show  that  the  defend- 
ant was  guilty  of  any  want  of  care  which 
proximately  caused  plaintiff's  Injury,  and 
that  the  Jury's  finding  that  defendant  negli- 
gently omitted  to  glTe  plaintiff  needed  In- 
struction and  warning  is  not  supported  by 
the  evidence.  The  erldenoe  is  within  so 
narrow  a  eompass  and  so  directly  to  the 
point  that  discussion  of  it  as  to  Its  probative 
effect  and  force  can  afford  no  assistance  in 
drawing  the  legitimate  Inferences  therefrom. 
We  are  constrained  to  hold  that  the  evidence 
falls  to  show  a  cause  of  action  against  the 
defendant  upon  the  grounds  alleged,  and  the 
Judgment  dismissing  the  complaint  most 
stand. 

Judgment  aiBnned. 


SAPIBrNZA  T.  WOBIMB»-ALIiBN  GO. 
(Supreme  Court  of  'Wisconsin.  Not.  19,  1912.) 
1.  NxoLToaifCE  Q  186*)— Dahoeboub  Pbeic- 

IBES— E^'IDa!IO■, 

Defendant,  constmctiag  an  addition  to  the 
power  plant  of  a  railway  company,  about  two 
weeks  prior  to  plaintiff's  Injury  placed  certain 
heavy  girders,  so  that  one  end  rested  on  a  wall 
snrn>nnding  an  excavation  and  about  eight  feet 
<^  the  other  end  rested  on  a  pile  of  rubbish 
in  the  excavation.  Plaintiff,  an  employ^  of  the 
railway  company,  was  ordered  by  bis  foreman 
to  pick  up  wood  and  lumber  from  the  rubbish 

{»ile.  and  while  doing  this  defendant's  foreman 
ifted  a  small  Iron  girder  which  la;  near  the 
large  ones,  and  removed  the  same.  When  the 
short  girder  was  raised,  the  large  girder  was 
moved  flllghtly,  and  then  settled  luck  in  its 
former  place.  Plaintiff  and  hia  fellow  laborers 
thereupon  began  work  at  the  mbbiah  pile,  and 
almost  immediately  the  end  of  one  of  the  gird- 
ers slipped  from  tae  pile  against  plaintiff,  caus- 
ing the  Injuries  complained  of.  Held,  that  such 
facts  were  inBufficieDt  as  a  matter  of  law  to  es- 
tablish actionable  negligence  on  defendant's 
part. 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  277-853;  DMTDig.  1  m^] 

2l  NaouonvCE  (|  66*)— Daivokboub  Panas- 

■S— ConTRIVDTOBT  NEOLIOBNCB. 

Plaintiff  having  been  as  fully  apprised  of 
the  situatioD  and  the  attendant  aazards  as  de- 
fendant's employ^  his  act  in  returning  to  a 
place  of  danger  on  a  rubbish  pile  waa  contribu- 
tory negligence. 

[Ed.  Note,— For  other  cases,  see  Negligence, 
Cent.  Dig.  ||  86-89;  Dec.  Dig.  |  66.*] 

•For  oCkar 


Appeal  from  Clrcolt  Oonr^  Milwaukee 
County;  F.  0.  Bschweller,  Judge. 

Action  by  Jos^h  Sapienza  against  the 
Worden- Allen  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Beversed  and 
remanded,  with  directions  to  dismiss. 

This  la  an  action  to  recover  damages  for 
persmial  Injnriw  sustained  by  the  plaintiff. 

The  convbUnt  alleges  that  the  defendant, 
the  Word^Allen  Company,  was  erecting  un- 
der contract  for  the  Ifllwaukee  Electric  Ball- 
way  *  Light  Company  an  addition  to  the 
north  side  of  its  electric  power  plant  located 
on  CoDunerce  street  in  the  dty  ot  lUlwan- 
kee,  and  had  pUed  heavy  Iron  girders,  weigh- 
ing aereral  tons  each,  In  close  proximity  to  a 
deprendon  dr  excavation.  On  the  14th  day 
of  March,  1911,  whUe  the  plaintiff,  acting 
under  (»den  and  directions  of  a  fcweman  of 
his  Bosflfi^,  the  Milwaukee  Electric  Ball- 
way  ft  U^t  Ownpany,  was  In  the  act  of 
plcfctng  np  and  r^movlnc  wood  and  Inmbw 
from  a  pile  of  mhblsh  In  the  depression  or 
excavation,  one'  of  the  heavy  iron  girders 
f^l  from  its  place  and  rolled  down  the  pile 
of  rubbish  against  the  1^  the  plalntlfl, 
causing  a  fracture  of  tala  left  leg.  Tin  al- 
legeA  charge  of  negllg»ee  of  the  railway 
company  In  furnishing  the  pifttntiff  with  an 
unsafe  and  dangerous  working  place  In  per- 
mitting the  iron  girders  to  be  so  insecurely 
Iriled  and  placed  that  one  ftil  and  injured 
the  plaintiff  was  dismissed.  The  Worden- 
All»  Company  Is  charged  with  negligence, 
In  that  It  violated  Its  duty  to  the  plaintiff 
to  sdect  a  proper  and  safe  place  to  pile  the 
girders  and  to  pile  them  securely  and  to 
place  them  In  such  a  position  that  they 
would  not  falL  A  demurrer  to  the  reception 
of  any  evidence  under  the  complaint  was 
overruled  by  the  court 

The  Jury  returned  a  special  verdict  find- 
ing that  the  defendant,  within  about  five 
minutes  of  the  accident,  had  raised  a  short 
piece  of  iron  lying  partly  in  the  rubbish 
upon  which  the  long  Iron  column  rrated  and 
which  short  piece  of  Iron  was  only  a  few 
inches  from  the  Iron  column;  that  the  de- 
fendant was  guilty  of  a  want  of  ordinary 
care  in  so  causing  the  Aort  piece  of  Iron  to 
be  raised;  that  the  want  of  ordinary  care 
on  the  part  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury ;  and  that  the  plain- 
tiff was  not  guilty  of  any  want  of  ordinary 
care  which  proximately  contributed  to  hla 
injury.  The  court  refused  to  direct  a  verdict 
for  the  defendant,  refused  to  change  an- 
swers to  certain  questloDs  of  the  verdict  as 
requested  by  the  defendant  and  to  order 
Judgment  on  the  verdict  as  so  changed,  re- 
fused to  order  Judgment  for  the  defendant 
notwithstanding  the  verdict,  and  to  set  aside 
the  verdict  and  grant  a  new  trial,  and  grant- 
ed a  motion  for  Judgment  for  the  plaintiff 
on  the  verdict.  This  la  an  appeal  from  the 
Judgment. 


I  ssa  sama  topla  and  secUon  NUMBER  In  Dao.  Dls.  A  Am.  DIs.  Ksy-No.  Serlaa  a  Rep'r  ladsxas 

Digili^ed  by  Google 


612 


188  NORTHWESTERN  BEFOBTBB 


rianden;  Bottnm,  Favreett  &  Bottnm,  of 
MUwaakee,  for  api>ellaiit  Harry  M.  Sllber, 
of  MUwaakee,  tor  reepondent 

SIOBEOSER,  J.  (after  stetlng  the  facts  aa 
above).  [1]  Tbe  erldence  in  the  case  showa 
that  In  the  c<»istnictlon  of  tbe  addition  to 
Its  Oommeroe  street  jdant  tbe  railwar  com- 
pany had  thrown  tbe  mbblsb  accnmnlatlng 
dnrlng  the  bnlldlng  into  an  excavation  5  or 
6  feet  deep  on  the  opposite  side  at  a  16-foot 
alley  from  the  addition.  Tbe  excavatiOD, 
which  was  the  cellar  to  a  building  which 
had  either  been  ronoved  or  nerw  construct- 
ed, was  sarroonded  on  three  aides  by  con- 
crete walls.  The  mbblsh  thrown  into  the 
excavation  extended  Into  the  excavation 
for  10  or  12  feet  on  a  level  with  the  ground, 
and  then  gradually  declined  to  the  bottom 
ot  the  excavation.  About  two  weeks  before 
^IntlfE  was  injured,  the  Worden-Alloi  Com- 
pany had  brought  three  iron  girders  or  col- 
umns,  between  40  and  60  feet  in  Imgtb  and 
about  12  by  12  Inches,  weighing  several  tons 
each,  to  these  grounds,  and  bad  placed  them 
■0  that  one  end  of  the  glrdera  rested  on 
the  wall  surrounding  tbe  excavation  and 
about  8  feet  of  the  oOier  vni  rested  on  the 
pile  of  rubbish  In  the  excavation.  One  gird- 
er was  placed  on  top  of  another,  while  the 
third  lay  near  by.  The  persons  who  handled 
them  testiOed  that  they  were  securely  and 
safely  placed.  Shortly  before  the  plalntUF 
was  injured,  he  and  four  other  laborers  em- 
ployed by  the  railway  company  were  ordered 
by  the  foreman  to  pick  up  the  wood  and 
lumber  from  tbe  rubbish  pile  in  the  excava- 
tion and  to  load  it  Into  a  wagon.  While 
they  were  woridng  at  this  task,  the  foreman 
for  the  defendant  called  to  them  to  look  out, 
and  they  stood  aside  while  a  small  iron 
girder  which  lay  near  the  lai^  girders  was 
lifted  by  a  derrick  from  tbe  i^le  of  mbblsb. 
There  was  evidence  in  plaintiff's  behalf  that 
this  short  girder  was  partly  embedded  in  the 
I^e  of  rubbish,  and  that  as  it  was  raised 
by  the  derrick  the  large  girder  wai  stirred 
and  raised  a  little  from  tbe  mbblah,  and 
that  It  then  settled  back  into  its  former 
place.  Immediately  after  the  small  girder 
had  been  raised,  ttie  fire  laborers  resumed 
their  work  of  picking  up  tbe  wood  from  the 
rubbish  pile,  and,  while  the  plaintiff  had 
his  back  turned  to  the  large  girders,  the 
end  of  the  separate  large  girder  which  rest- 
ed on  the  rubbish  pile  slipped  from  the  rub- 
bish pile  against  the  i^alntUT  and  caused 
the  fracture  of  his  left  leg.  There  is  some 
testimony  to  the  effect  that  the  slipping  of 
the  large  girder  occurred  within  three  min- 
utes after  the  small  girder  had  been  raised. 

The  appellant  dballenges  the  court's  ruling 
to  the  effect  that  these  facts  furnish  a  basis 
for  an  inference  that  dtfendanfs  empl<v<8 
were  negligent  in  conducting  these  opera- 
tions; that  such  negllgeoice  was  the  proxi- 
mate cause  of  plaintiff's  injuries,  and  that 
plaintiff  was  tree  flrom  any  contributory  n^- 


ligence.  It  Is  ^vlous  from  the  evidence  that 
the  girders  rested  safely  on  the  rubbish  heap 
up  to  the  time  that  the  defendant's  servants 
and  the  plaintiff  and  his  fellow  workmen 
came  tiiere  to  proceed  with  their  reflective 
tasks;  tliat  Is,  to  raise  the  short  Iron  beam 
or  girder  and  to  pick  up  wood  near  the  foot 
of  the  pile  of  rubbish  In  the  ramvathm.  So 
far  as  the  facts  disclose,  all  parties  were 
rightfully  there  and  each  had  knowledge  of 
what  the  others  were  doing.  Can  it  be  said 
that  the  defendant's  empIoyM  vere  guilty 
of  a  want  of  care  in  perf!(wmlng  the  act  of 
raising  the  alhort  idece  ot  iron,  which  the 
Jury  found  proximately  caused  plalntlfl's  In- 
jury? The  facts  in  evidence  do  not  warrant 
such  an  inference.  The  claim  that  this  oper- 
ation caused  tbe  mH  ot  tbe  gIrdCT  tbat  fell 
from  the  rubbish  to  rise  and  fall  back  and 
immediatriy  th»>eafter  to  slide  from  the  rub- 
bish Is  baaed  on  very  vagoe  and  nnowtaln 
evidentiary  facta.  The  facts  toiding  to  sup- 
port such  an  inference  are  wanting  In  pro- 
bative force.  The  evidence  falls  to  show 
Uiat  the  girder  whldi  injured  plalntlfl  was 
at  all  disturbed  Iqr  raising  of  the  small  Iron. 
Nor  does  It  appear  that  tbe  operation  In  any 
way  could  cause  it  to  sl^  from  the  rubbish 
pile.  The  Jury's  finding  that  it  did  so  is  a 
mere  conjecture,  and  Is  not  supported  by 
facta  or  by  legitimate  inferences  therefrom. 
So  far  as  disclosed,  it  can  be  asserted  with 
equal  force  that  the  removal  of  rubbish  by 
the  plaintiff  and  othran  woAlng  with  him 
disturbed  the  safety  of  the  girder  and  caus- 
ed it  to  slip  from  its  resting  place.  What 
caused  the  girder  to  f&ll  on  plaintiff  is 
shrouded  in  uncertainty  and  specolation,  and 
there  is  no  reasonable  ground  of  cwtaloty 
that  it  was  the  result  of  the  acts  of  tbe 
defendant's  onployfts.  Purthermore,  there  la 
nothing  in  the  record  to  warrant  an  Inference 
that  the  falling  of  the  girder  was  to  be  an- 
ticipated by  any  one.  It  appears  to  have 
been  one  of  those  unusual  evoits  which  are 
purely  acddoital  and  unconnected  with  any- 
thing the  plaintiff  or  the  def«idant'B  em- 
ployee did.  Under  such  drcnmstances  and 
conditions,  the  plaintiff  has  wholly  failed  to 
meet  the  legal  burden  of  estabUablng  by 
.evidence  the  necessary  facts  famdiiig  to  show 
any  negligence  of  the  defendant  irtiicta  prozt 
mately  caused  his  injuries. 

[1]  The  record  is  reasonably  dear  that  the 
plaintiff  was  Informed  of  what  defendant 
was  doing  In  hoisting  the  Iron,  and  that  be 
stepped  aside  from  bis  place  near  the  girder 
during  the  initial  steps  In  the  operation,  and 
that  he  then  resumed  his  place  near  It  abort- 
ly  before  tbe  girder  fell.  Every  considera- 
tion of  the  situation  suggests  that  he  was 
u  fully  apprised  of  the  situation  and  c<mdl- 
tion  of  tUngs  and  their  attendant  hazards 
as  were  tbe  defendant's  employte,  and  knowl- 
edge of  any  danger  from  the  girder  slipping 
must  be  attributed  to  the  plaintiff  as  well  as 
to  any  of  tbe  defendant's  swants.  In  sucb 
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a  view  oC  tin  futv  Knfl  cbcumBtanoei,  bli 
act  In  ntarnliv  to  tbe  place  df  dangw  would 
be  Inezcnsable  under  tbe  role  of  onllnary 
care,  and  miild  ntake  blm  gnlltr  et  roLxai- 
taiUr  expoalns  Umedf  to  it  and  the  ilik  of 
Injury  therefrom.  We  are  penmaded  that 
the  erldcnoe  does  not  warrant  the  Inference 
tliat  the  defandanTfl  eerraiUs  were  gnUty  ct 
a  want  of  care  which  eaosed  plalntUTs  to- 
JarlcB,  and  that  he  has  ftlled  to  meet  tbe 
burden  cast  upon  him  of  showing  a  llabllltr- 
The  case  ahonld  not  hare  been  mibmltted  to 
a  Jury,  imder  the  ctile  (tf  Hyer  t.  (Sty  of 
JaneevUle.  101  Wis.  871,  77  N.  W.  729 ;  ScheU 
T.  Chicago  ft  N.  W.  B.  Go..  1S4  Wis.  142, 
118  N.  W.  697;  GhybowsU  t.  Buctxhs  Oo., 
127  Wis.  882.  106  N.  W.  888,  7  Li  R.  A. 
(N.  S.)  857. 

The  defendant's  motion  for  Judgment 
Bhontd  hare  been  granted. 

Judgment  reversed  and  the  cause  remand- 
ed, with  directions  to  award  Jndgment  dis- 
mlfliilwg  the  complaint. 


BERTOLIS  T.  ILLINOIS  STEOSSL  CO. 
<8apreme  Coart  at  WlBcombL   Nor.  19,  1912.) 

1.  filAffTBB  ARD  SERVANT  ({  103*)— iNJtlBISa 
TO  SSBVANT— DEFECTITK  APFLIANCia— DU- 
TT  TO  InSPEOI. 

Tbe  dnty  to  iospect  appliances  connected 
with  a  crane  need  to  unload  steel  bfUets  rested 
on  the  master,  and  oonld  not  be  delegated  to  an 
operative  as  a  mere  detail  of  tbe  work,  bo  as 
to  relieve  defendant  from  liabUlty  for  nenigence 
in  failinr  to  properly  inspect  and  provide  safe 
tongs,  whereby  a  conunon  laborer  assisting  in 
the  onloeding  was  Injured. 

(ISd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  176;  Dec  Ddg.  {  103.*} 

2.  Hastkb  and  Sbbvaht  <f  235*)— Iitjubibs 
TO  SbbvahtM^ontbibutobt  Nboliobncb. 

Where  plaintiff,  a  common  laborer,  was 
injured  by  the  fall  of  a  steel  bQlet  as  it  was 
beinff  unloaded  from  a  car  by  a  crane  because 
of  the  defective  condition  of  the  tongs  by  which 
the  billets  were  held,  and  it  was  the  duty  of 
the  foremen  under  tne  superiatendent's  mrec- 
tiwi  to  inspect  the  tongs,  plaintiff  was  under 
no  obligation  to  know  the  condition  of  tbe 
tongs,  and  his  failure  to  do  so  did  not  consti- 
tute contribotoiy  negligence. 

[EU.  Motcr-For  other  caaes.  see  Master  and 
Servant  Cent  Dis>  II  710-^;  Dee.  Dig.  | 

235.  *] 

8.  Hastkb  and  SiBVAnr  (|  285*)— Innnoxs 

TO   SAVANT  —  DBTKOTIVB  APFLIANCBS  — 

Ohanob. 

Where  plaintiff,  a  common  laborer,  was 
Injured  tbe  fall  of  a  Wllet  due  to  the  defec- 
tive character  of  tongs  by  which  the  billets 
were  being  unloaded  from  a  car  by  means  of  a 
crane,  and  it  appeared  that  the  tongs  were 
changed  only  on  orders  of  the  gang  foremen  or 
the  snperiatendent,  the  fallur*  ot  plaintiff  and 
his  fellow  servants  to  make  a  suhBtitution  oS 
the  tongs  without  an  order  from  tbe  foremen  or 
•aperintendent  was  not  negligence. 

(EU.  Note.r-FOr  other  owes,  see  Master  and 
Servant,  Cent  Dig.  H  710-^;  Dea  Dig.  | 

236.  »] 


4.  DAiuan  ({  182*)— RBwnrax.  iHjmm— 

EiXCBSSIVENEaS. 

The  leg  of  plaintiff,  a  common  laborer,  was 
broken  and  so  crushed  ^t  the  bones  over- 
lapped at  the  p<^nt  of  fracture,  leaving  the 
leg  crooked  and  about  two  indies  shorter  than 
the  other.  He  was  taken  to  the  hospital,  where 
hfi  remained  three  months,  and  then  was  in  bed 
for  three  months  more.  He  was  compelled  to 
use  crutches,  and  testified  that  he  suffered  pain 
day  and  night  Hia  physician  testified  that 
the  bones  were  not  so  strcmg  as  they  should  be, 
that  any  heavy  force  was  likely  to  displace 
than,  and  that  plaintiff  would  pn^bly  need 
crutches  all  his  Ufe.  Held,  that  a  verdict 
awarding  plaintiff  f7,600,  which  the  court  re- 
duced to  $6,000,  was  not  so  excessive  as  to  re- 
quire reversal  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  81  872-886.  806;  Dea  Dig.  8  132.^ 

Appeal  from  Clrcalt  Court,  Milwaukee 
County;  J.  C.  Ludwlg.  Judge. 

Action  by  Peter  Bertulls  against  the  Il- 
linois Steel  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

This  is  an  action  to  recover  damsges  for 
personal  Injuries  suffered  by  tbe  plaintiff 
while  employed  by  the  defendant  The 
Idalntiff  at  the  time  of  the  Injury,  July  20b 
1909,  waa  a  cumDon  laborw,  eandng  about 
16  cents  per  hour.  He  was  a  Lithuanian, 
about  60  years  itf  age^  and  had  been  In  this 
country  for  27  yeara  The  defendant  con- 
ducts a  ated  plant  and  rolling  mill  at  Bay 
View,  In  the  city  of  Milwaukee.  The  plain- 
tiff was  Injured  about  8  o'dodc  in  tbe  eve- 
ning, while  working  with  a  gang  of  men  In 
unloading  and  piling  steel  billets  in  the  bil- 
let yard.  Hie  posltlTe  testimony  la  that  the 
blUets.  which  wne  bdng  handled  the 
gang  with  which  the  plaintiff  was  working, 
were  6%  by  6  Inches  and  10  feet,  2  or  3 
inches  In  length,  weighing  1,065  pounds. 
The  billets  wwe  unloaded  from  the  cars  by 
means  of  exanes.  Two  men  on  the  car 
placed  three  billets  side  by  aide,  and  ad- 
justed the  tongs,  lowered  from  the  boom  of 
the  crane,  about  the  center  of  the  bUleta 
Up<m  a  signal  being  given,  tbe  enghieer 
raised  the  cable  to  which  the  tongs  were  at- 
tached, and  the  bUlets,  held  by  tbe  tongs, 
were  raised  from  the  ear.  The  boom  was 
then  swung  around  so  that  the  billets  were 
suspended  over  the  place  where  they  were 
to  be  piled.  As  the  billets  were  lowered,  two 
men  on  the  ground  caught  hold  of  them, 
one  at  each  aid,  and  guided  them  Into  the 
place  where  tlu^  were  to  remain.  Whoi 
these  men  had  tbe  billets  In  propw  portion, 
a  further  lowering  of  tbe  cable  would  al- 
low the  tongs  to  cipea  automatically,  and 
they  would  then  be  raised  and  moved  batSe 
to  the  car,  where  another  load  had  been  iwe- 
pared  fay  the  two  men  In  the  car.  While 
waiting  ftor  another  load  the  men  <m  the 
ground  would  adjust  the  bllMa  In  tbe  pile. 
The  tongs  used  In  this  work  are  shaped  like 
ice  tongs.  Those  used  In  this  case  came  In- 
to contact  with  the  sides  of  tbe  billets  1^ 
two  sharp  edges  about  three  Inches  Icmg. 
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At  the  time  tbe  plaintiff  waa  Injured,  be 
and  his  fellow  workman  on  the  ground  were 
just  reaching  up  to  grasp  tbe  bUleta  In  tbe 
tongs,  when  tbe  load  fell  from  the  tongs. 
Two  of  the  billets  fell  upon  tbe  pile  at  which 
tbe  plaintiff  was  working,  and  the  other  fell 
upon  the  plaintiff's  leg,  breaking  both  bones. 
While  the  plaintiff  lay  on  tbe  ground  under 
the  blUet,  be  bad  tbe  engineer  lower  the 
tongs  for  bis  examinaticm.  Be  testifies  that 
tbe  tongs  were  dull,  and  that  one  of  the  edg- 
es which  came  In  contact  wltb  the  billets 
bad  been  broken  off  about  a  quarter  of  an 
inch  for  a  length  of  about  1%  indies.  Tbe 
plaintiff  was  taken  to  the  hospital,  and  was 
there  for  three  months.  Thereafter  he  re- 
mained for  three  mouths  In  bed  at  his  home. 
He  cannot  stand  on  the  Injured  leg,  and  is 
compelled  to  use  crutches.  He  testified  that 
be  suffered  pain  all  the  time,  day  and  night. 
Tbe  physician  testified  that  the  bones  of  the 
injured  leg  overlap  at  the  points  where  they 
were  fractured;  that  the  leg  Is  not  normal, 
in  that  it  is  not  straight  and  is  about  two 
Inches  shorter  than  tbe  other;  that  the 
bones  are  no  so  strong  as  tbey  should  be. 
and  that  any  heavy  force  is  likely  to  dis- 
place them ;  and  that  the  plaintiff  will  prob- 
ably need  crutches  all  his  life. 

In  unloading  billets  of  various  sizes  and 
weights  the  defendant  uses  tongs  of  dif- 
ferent sizes.  The  chief  steel  inspector  for 
the  defendant,  who  was  superintendent  of 
the  billet  docks  at  the  time  the  plalntlfl 
was  injured,  testified  that  it  was  the  duty 
of  the  superintendent  of  the  docks  to  see 
that  tbe  proper  tongs  were  used  by  the  men 
in  unloading  billets  from  tbe  cars.  He  also 
testified :  "The  men  working  there  •  •  « 
get  their  orders  as  to  what  kind  of  tongs 
are  to  be  used  from  the  foreman."  He  stat- 
ed that  the  foremen  were  to  see  that  the 
tongs  were  all  right  before  they  started  to 
work;  that  it  was  their  duty  "to  see  that 
tbe  tongs  are  not  doll,  or  they  are  not  bro- 
ken. If  tbe  tongs  get  too  dull,  or  the  edges 
completely  worn  off,  they  need  sharpening. 
When  the  hooks  become  dulled  they  will 
sUp.  «  «  •  If  they  are  defective,  it  Is 
our  duty  to  see  that  they  are  put  proper  in 
any  shape."  The  day  foreman  testified:  "I 
and  Mr.  Wheatley  (the  superintendent  of  the 
billet  docks),  we  Inspect  tbe  tongs.  Q.  It 
was  your  duty,  was  it  not,  to  see  that  the 
hooks  used  were  sharp  and  the  edges  were 
all  right?  That  was  part  of  your  duty, 
wasn't  It?  A.  Sure."  Tbe  night  foreman 
testified :  "To  see  that  the  hooks  put  on  the 
crane  Is  in  good  condition  la  the  first  thing 
I  do  when  I  start  working  with  the  petHilA* 
•  *  *  I  went  to  work  that  night  at  « 
o'clock.   I  looked  on  the  hook." 

Tbe  Jury  returned  a  spedal  verdict  find- 
ing that  the  plaintiff  was  injured  by  the 
billet  falling  before  the  tongs  were  relaxed 
by  the  billets  striking  tbe  pile;  that  the 
tongs  were  not  In  a  reasonably  safe  and 
Bufllclent  condition  tot  tbe  poipoae  oi  car- 


rying tbe  billets  because  the  tongs  were  duU 
and  the  lip  or  edge  of  one  of  tbe  tongs  was 
partly  broken ;  that  the  unsafe  condition  of 
the  tongs  was  the  proximate  cause  of  the 
injury ;  that  tbe  defect  bad  existed  for  such 
a  length  of  time  that  tbe  defendant  in  the 
exercise  of  ordinary  care  ought  to  have 
known  thereof  in  time  to  have  prevented  the 
Injury;  that  the  plaintiff  ought  not  In  the 
exercise  of  ordinary  care  to  have  known, 
prior  to  tbe  injury  and  in  time  to  have 
avoided  the  same,  that  tbe  tongs  were  not 
reasonably  safe ;  and  that  no  failure  on  the 
part  of  the  plaintiff  to  exercise  ordinary 
care  proximately  contributed  to  the  injury. 
The  court  ordered  judgment  for  the  plain- 
tiff for  $6,000,  on  condition  that  he  remit 
$1,500  from  tbe  sum  of  $7,600,  the  damages 
found  by  tbe  Jury.  This  Is  an  appeal  trom 
the  judgment  awarding  the  plaintiff  $6,000 
as  compensation  for  bis  Injuries. 

Van  Dyke.  Bosecranta,  BbAw  Jk  Van  Dyke^ 
of  Milwaukee,  for  appellant  Harry  IL  8tt- 
ber,  ot  MilwaukM,  for  iMpondent 

8IRBEGKBB,  J.  (aft«  stating  the  facts 
as  above).  [1]  The  first  contention  of  tbe  ap- 
pellant raises  tbe  question  whether,  under  the 
facts  and  circumstances  of  the  case,  tbe  duty 
to  Inspect  the  tongs  rested  on  tbe  defend- 
ant, or  wbetbtf  it  had  been  committed  as  an 
operative  detail  of  the  work  to  the  men  en- 
gaged in  operating  the  crane  and  to  those 
unloading  the  billets  from  tbe  car  and  piling 
them  In  tbe  yard.  Tbe  foregoing  statement 
of  the  facts  describes,  as  shown  by  the  evi- 
dence in  the  case,  the  procedure  and  tbe 
way  in  which  this  work  was  performed.  The 
evidence  discloses  that,  under  the  regulations 
for  conducting  this  work,  it  was  the  billet 
yard  superintendent's  duty  to  see  to  It  that 
safe  and  proper  tongs  were  supplied  for  lift- 
ing the  billets  from  tbe  can  to  the  places 
where  they  were  to  be  plied  In  the  yard.  It 
also  appears  that  the  foremen  of  the  gangs 
of  men  doing  this  work  were  charged,  under 
the  superintendent's  direction,  with  tbe  duty 
of  inspecting  the  tongs  every  morning  and 
evming  before  starting  the  different  shifts 
of  men  to  work,  and  of  giving  orders  to  the 
men  as  to  what  tongs  they  should  use.  The 
evidence  is  clear  that  the  defendant,  through 
its  billet  yard  superlntoideQt  and  tbe  fore- 
men in  charge  of  tbe  work  of  unloading  and 
piling  the  billets  In  the  yard,  was  charged 
with  the  dnty  of  inspecting  tike  tongs  ss  to 
their  Bbarpness  and  fitness  for  the  work  reg- 
ularly every  morning  and  evening,  and  that 
snch  Inspection  was  not  treated  as  an  opera- 
tive detail  of  tbe  work  which  every  one  en- 
gaged  thereabout  was  to  perform.  Further- 
more, It  is  established  by  the  evld^ce  that 
the  service  of  inspection  was  not  under  the 
circumstances  of  so  ordinary  a  nature  that 
any  one  oonld  perform  it.  The  evidence  on 
the  litigated  issue  as  to  what  constituted  a 
sharp  and  saffldait  tongs  clearlj  shows  that 
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It  reqnlnd  special  knowledge  ud  uperlence 
to  detennlne  when  the  gripping  edges  of  the 
tonga  were  In  proper  condition  to  prevoit  the 
bDleta  from  falling  ont  of  the  tongs  while 
they  woe  held  snspoided.  A  mechanical 
device  for  lifting  three  such  bUlets  of  1.06a 
ponnds  each,  placed  idde  1^  side,  1^  means  of 
the  friction  of  the  grip  on  the  month  of  these 
tongs  and  the  flat  snrflioes  of  the  billets.  Is 
not  BO  simple  and  ordinary  a  mechanical  de- 
vice and  the  operation  ia  not  so  simple  and 
ordinary  that  any  one  of  ordinary  intelll' 
gence  can  be  held  to  ondostand  than,  and  be 
able  to  Judge  cf  the  fltauas  of  the  tonga  to 
safely  conduct  the  work.  The  operation  was 
somewhat  unusual  In  its  character,  and 
knowledge  of  the  fltnesa  and  safety  ct  the 
tonga  required  special  knowledge  and  Infor- 
mation not  possessed  by  the  ordinary  laborer 
working  on  the  ground  piling  bUleta.  This 
amdltkm  was  fully  recognised  by  the  defend* 
ant;  and  hoiee  It  made  It  the  duty  of  the 
snperintoideut  and  thB  foremen  to  select  the 
tongs  to  be  uaed  and  it  required  than  to  In- 
sert than  at  least  twice  daily  as  to  their 
ibarpness'  and  eondltlai  of  repair  to  ascer- 
tain tbclr  fltnesa  and  safety  for  the  opera- 
tion, raiese  facts  and  circumstances  present 
a  case  wherein  it  was  the  master's  duty  to 
Inspect  the  tongs  as  to  their  condition.  The 
evidence  abondantly  shows  that  the  dtf  end- 
WDt  regarded  this  as  its  duty,  and  that  It 
Imposed  It  <m  the  supeslntradent  and  f ore> 
mm  In  diarge  of  ttie  woik,  and  required  of 
tbem  that  they  see  to  It  that  the  tongs  used 
were  In  a  reasonaUy  safe  and  proper  condi- 
tion for  the  purpose  of  carrying  the  billets  in 
the  operation  of  unloading  them  from  cars 
and  piling  them  In  the  yard.  The  Jury  has 
found  that  the  tongs  nsed  to  carry  the  bil- 
lets at  the  time  in  gnestlon  were  not  rea- 
sonably aafe  for  the  purpose  <m  account  of 
th^  dullness  and  because  of  a  break  in  one 
of  the  lipa,  that  audi  defects  were  the  prox- 
imate cause  of  the  iribUntUTs  injury,  and  that 
the  dtfoidant  ought.  In  the  ezerdse  of  rea- 
sonable care,  to  have  dtseovered  these  unfit 
cmdltions  of  the  tongs  In  time  to  have  pre- 
veoted  the  injury.  The  facts  of  the  case  dif- 
ferentiate it  firom  those  of  which  Grams  v. 
a  Belsa  Coal  Co^  125  Wis.  1.  102  N.  W. 
686,  is  an  example,  wherein  the  defect  in  the 
appliance  complained  of  pertains  to  an  inci- 
dental repair  of  appliances  to  be  made  by  the 
injured  aa>vant  or  one  of  his  t^ow  servants, 
and  the  case  comes  within  the  well-establish- 
ed rule  tlwt  the  Inspection  of  appliances  Is 
the  employer's  duty,  and,  if  be  does  not  exer- 
cise ordinary  care  in  this  regard,  he  Is  liable 
for  the  damage  caused  thereby. 

ill  It  is  contended  that  the  evidence  shoira 
that  the  plalntilt  and  his  fellow  servants 
were  In  a  posltton  to  readily  observe  the  con- 
dition of  the  tongs  as  to  sharpness  and  fit- 
ness for  the  operation,  and  that  they  were 
supplied  with  another  pair  of  tongs  to  be 
BQbstftuted  by  them  in  the  nsnal  course  of 


the  operation  of  the  business.  This  claim 
Is  not  as  to  the  facts  In  aootwd  with  the 
evidence.  The  finding  of  the  Jury  that  the 
plaintiff  cannot  be  held,  In  tiw  «carclse  of  or- 
dinary care,  to  have  known  of  the  defective 
condition  of  ttte  tongs,  and  that  no  want  of 
ordinary  care  on  ^intifTs  part  contributed 
to  the  Injury,  alao  uegatiTeB  thla  contoitUm. 
These  findings  are  well  suroorted  by  the 
evidence^  and  free  the  plaintiff  from  fanlt 

[S]  Tin  claim  tiut  he  and  those  woricing 
with  him  changed  the  timgs  as  part  of  their 
duty,  whenever  those  in  use  became  unaafe, 
is  not  what  the  evidence  shows,  for  It  ap-- 
paars  Oiat  he  and  the  other  employte  work- 
ing on  the  ground  ware  required  to  make 
audi  a  substitution  of  tongs  only  whoi  the 
foremen  or  the  superlntoidait  ordered  this 
to  be  done  in  the  course  of  tb^  duty  of  in- 
spectloL  This  state  of  facts  harmonises 
with  the  findings  of  Ihe  Jury  on  this  question. 
These  considerations  nejratlve  nil  of  tlie  prop- 
osltlona  advanced  by  the  appellant  against 
the  correctness  of  the  rollngs  of  the  court  in 
doiyinc  Its  motkm  for  Judgment  in  Its  fkTor. 

We  find  no  errors  In  the  charge  of  the 
court  to  the  Jury.  It  correctly  states  tbs  law 
applicable  to  the  case,  and  sufll<Kently  Inform- 
ed the  Jury  of  the  law  govoning  tlie  rli^ts 
of  the  parties  to  oiable  than  to  resolve  Oie 
litigated  Issues  submlttsd  to  them. 

[41  The.  claim  that  the  damages  awarded 
by  the  Judgment  are  so  enesslTe  aa  to  can 
for  a  reversal  thereof  cannot  be  sustained. 
The  Jury  fixed  the  sum  at  $7,B00.  The  trial 
court  fAund  upon  conaldnatlon  that  this  ex- 
ceeded the  amount  shown  by  the  evidence 
and  awarded  Judgment  for  $6,000.  We  dh 
not  consider  this  to  be  so  excessSre  as  to 
warrant  interference  therewith  on  ajnieal, 
and  the  Judgment  must  stand. 

The  Judgmcooit  appealed  from  Is  afllrmefl. 


FAUBGL  et  aL  v.  ECKHAST  et  aL 
(Supreme  Coart  of  WUcoaain.   Nov.  19. 1012.) 

1.  Insukakcs  (I  784*)— MtrruAi,  Bknefit  In- 

SUBANCS— CBAROB  OF  BENETICIAtlT. 

Either  the  insurer  or  the  beneficiary  of  a 
matual  benefit  certificate  has  the  right  to  In- 
stst  that  a  change  of  beneficiary  be  made  con- 
formable to  the  Btipulationa  of  a  policy  and  the 
mles  of  die  association. 

[Bd.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  li  1060-1964;  Dec  Dig.  |  784.*] 

2.  IifsuBAHCK  (f  TO4*)— Mutual  BBiram  In- 

BUBANCS— CBAIfOB  IN  BBITEFIOIABT. 

A  motual  benefit  insnrance  asBodatlon, 
while  having  tfae  right  to  insiat  tbat  a  change 
in  beneficial  be  made  according  to  ita  rules, 
may  waive  compliance  by  issuing  a  new  certif- 
icate, naming  the  new  or  aubatituted  benefl- 
dary,  but  it  does  not  waive  compliance  with  ita 
rules  by  interpleading  the  contesting  clatm- 
aota,  and  paying  the  money  into  court 

[Ed.  Note. — For  other  cases,  see  iQauronce, 
Cent.  Dig.  t|  1950-1954;  Dec  Dig.  {  784.«] 

3.  Insubancb  (f  784*)— Mutual  BsiTBm  Iw- 
subance— Chanob  in  Benbficiabt. 

The  holder  of  a  certificate  in  a  fraternal 
insurance  association  which  was  payable  part 
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to  Ua  iteter,  put  to  a  Maid,  and  part  to  Mb 
e«tat«  agreed  on  a  oompromlae  of  the  daima 
for  alimony  of  hii  divorced  wiJFe  to  name  his 
minor  children  ai  beneficiaries.  St.  1898v  S 
196So,  as  amended  by  Lawi  1880,  c.  101,  pro- 
vides that  any  member  of  a  mutual  benefit  aa- 
eoeiatloB  may  change  the  beneflciarT,  witboat 
ocAsent  of  his  benefidarr,  by  ctmiplying  with 
Ae  laws  of  the  society.  Tbs  by-laws  of  the  in- 
Btant  society  reqnired  a  member  desiring  to 
ctuu^e  the  beneficiary  to  return  hia  certificate 
with  a  request  for  the  change  iodoreed  thereon, 
but  no  act  was  done  by  the  insured,  field,  that 
while  a  parol  gift  inter  vivos  nnaccompanfed  by 
the  delivery  of  a  life  Insuranoe  policy,  payable 
to  the  estate  of  ttie  insaredt  Is  efffeetive  as  against 
the  administrator  of  the  insured's  estate,  both 
the  benefidary  and  the  insaranee  aasooatlon 
having  the  right  to  require  changes  to  be  made 
conformably  to  its  by-laws,  and  the  Insured 
having  no  ownership  in  the  fund  to  be  paid  aft- 
er his  death,  the  agreement  as  to  the  benefi- 
ciaries is  binding  only  as  to  that  pairt  of  the 
benefit  payable  to  the  insured's  estate. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1950-19M;  Dec.  Dig.  i  78t«] 

Appeal  from  Oircoit  Oourt,  Milwaukee 
Countr;  W.  J.  Turner,  Judg& 

Interpleader  by  the  Central  Unterstuet- 
enngs  Oeeelscbaf  t  Germanla  against  Barbara 
Faubel  and  another  against  Theodore  W. 
E>:kluirt  and  others.  From  a  Judgment  for 
tlie  latter,  the  former  appeals.  Reversed  and 
remanded,  with  directions. 

Frledrich.  Teall  &  Hackbartta,  of  MUwau- 
kee,  for  appellant  Scbwefel  ft  Enoell  and 
A.  J.  Heddins,  all  of  MUwaukee  (A.  ti. 
Bchwefel,  of  Milwaukee,  of  counsd),  for  re- 
spondents. 

TIMLIN^  J.  Ernst  Et&hart  held  a  cer- 
ttflcate  of  membership  In  a  fraternal  associ- 
ation known  as  the  Central  Vereln  Aet  Ge- 
genseitlge  Unterstnetsunga  Geselschaft  Ger- 
manla. He  died  on  Bfan^  27,  iSlO,  a  mem- 
ber in  good  standlDf  In  said  orgudzatlon, 
and  his  certificate  entitled  the  benefldary 
therein  named  to  the  sum  of  $2,000.  This 
m^bersUp  began  on  or  about  August  IS, 
1888,  and  in  the  cntlflcate  thai  Issued  Caro- 
line Eckhart,  his  wife,  was  named  as  bene- 
fldary.  ThN«after  a  suit  tbr  divorce  her 
was  pending  against  him,  and  he  was  ad- 
Judged  guilty  of  cwtempt  for  fail  lug  to  pay 
suit  money  and  alimony  and  committed  to 
prison,  fnmi-  which  he  was  released  in  April, 
1909.  On  May  20,  1909,  deceased  surren- 
dered to  the  association  the  oertlflcate  in 
which  his  wife  was  beneficiary,  and  obtained 
from  it  a  new  oertlflcate,  In  which  Barbara 
Faubel,  a  sister  of  deceased,  was  named 
beneficiary  In  the  sum  of  $1,000,  Louis  Cords, 
a  friend  of  deceased,  a  beneficiary  in  the 
sum  of  $500,  and  the  estate  of  deceased  bene- 
ficiary in  the  sum  of  $500.  This  sister  and 
friend  of  deceased  and  the  executors  of  the 
last  will  and  testament  of  deceased  are  the 
plaintiffs  and  appellants  In  this  action,  and 
the  vrldow  and  children  of  deceased  are  the 
defendants  and  respondents  herein.  The 
bmeflt  association  named  paid  the  $2,000  in 


question  into  court,  and  Interpleaded  the 
parties  to  this  action,  and  was  Itself  dis- 
charged therefrom.  At  the  time  of  the  is- 
suing of  the  certificate  in  question  In  Aug- 
nat,  1888,  and  from  thence  until  the  death 
of  Btnst  BdOiart  on  March  27,  1910,  there 
existed  a  by-law  of  the  association  r^- 
larly  adopted  and  in  force  reading  as  fol- 
lows :  "A  member  who  desires  to  change  the 
person  or  persons  named  in  the  certificate 
as  beneficiaries  can,  if  he  Is  In  good  stand- 
ing, return  his  certificate  and  he  shall  re- 
ceive a  new  certificate  payable  to  such  per- 
sons as  he  may  desire  on  payment  of  one 
dollar.  The  request  for  the  change  of  ca- 
tificate  must  be  endorsed  on  the  back  of  the 
old  certificate  signed  by  the  party  and  soit 
to  the  secretary  of  the  central  sodety." 
The  divorce  case  was  carried  to  Judgment, 
and  on  September  20,  1000,  the  wife  had 
Judgment  of  divorce  from  her  said  husband, 
which  further  provided  that  he  pay  her  $60 
for  her  use  and  benefit  and  the  costs  of  the 
actlcm  specified,  "which  sums  shall  be  and 
are  a  full  and  final  division  of  the  estate  of 
the  defraidant  and  are  in  lien  of  alimony 
herein."  The  circuit  court  found  that  on 
and  prior  to  S^tember  11, 1900,  there  was  a 
large  sum  oi  money  due  frmn  said  deceased 
to  his  wife  upon  the  order  for  alimony  in 
the  divorce  suit,  and  that,  on  the  date  men- 
tioned at  a  place  specified,  "it  vras  mutually 
agreed  verbally  between  said  Caroline  Bdc- 
hart  and  the  said  deceased  that  the  said  de- 
ceased would  make  his  minor  children  Caro- 
line Kannenberg,  Hilda  Eckhart,  Alfred  Eck- 
hart, Edwin  EdEhart  and  Heairy  Eckhart 
beneSclarles  of  the  said  insurance  and  there- 
in proTkle  them  with  the  full  sum  of  $2,000 
upon  condition  that  the  said  Caroline  E(A- 
hart  would  release  him  fXom  all  claims  for 
alimony  and  other  claims  and  demands  aris- 
ing out  of  thdr  relatimiB  as  husband  and 
wife,  and  propwly  for  consideration  in  said 
divorce  actlcm,  upon  the  paymat  to  her  of 
the  sum  of  $S0  and  Oie  costs  and  dl^nise- 
ments  of  tiie  action;  that  said  agreement 
was  carried  out  by  the  said  OaroUne  EA- 
hart  and  thereafter  Judgmoit  tot  divorce 
duly  obtained  and  entmd  in  said  drcidt 
court"  Upon  Oils  state  of  the  record,  the 
circuit  court  concluded  that  die  minor  dill- 
dren  under  this  agreement  were  entltted  to 
the  $2,000  as  against  the  bawfldariea  named 
in  the  benefit  certiflcate  and  the  executors  vt 
the  will  of  the  assured.  It  is  not  claimed 
that  the  will  omtalned  any  gift  of  this  in> 
Burance  money. 

The  statute  provides:  "Any  member  may 
change  the  beneficiary  named  In  his  certifi- 
cate or  policy  without  the  consent  of  such 
beneficiary  by  complying  with  the  by-laws  of 
the  BOdety  order  or  association  which  Is- 
sued the  same."  Section  lOSSc,  Stats.  1898, 
amended  by  chapter  101.  Laws  1889.  The 
cases  decided  are  to  the  like  ^eet  In  Ue- 


*Vor  othar  esssB  see  same  topla  and  section  NUHBBR  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rap'r  indasM 
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Gowan  v.  IndqMmdent  Order,  etc.,  104  Wis. 
173,  80  N.  W.  It  Is  satd  to  be  well-settled 
tbat  one  Insured  In  a  mntual  benefit  associa- 
tion wbo  wtohet  to  change  tbe  beneficiary 
named  ta  Us  oerttflcate  or  policy  must  do 
■o  In  tta«  maniwr  zeqnired  by  bis  policy  and 
tbe  rales  of  tbe  assodatUm.  The  case  of 
Supreme  Conc^Te  v.  Cappella  (0.  C)  41  Ved. 
1,  Is  dted  with  apparent  appronl,  and  tbe 
comprebenalTeneflB  of  such  rule  Is  accentu- 
ated by  vpecStying  three  recognlnd  exc^ 
tlons  to  the  rale,  no  one  of  which  la  apidl- 
caUe  herai  In  Berg  t.  ItenAotfiler,  112  Wis. 
6S7,  88  N.  W.  eoe^  In  a  contest  between  In- 
terpleaded elalmanti  of  a  fond  paid  Into 
court  by  the  association.  It  was  decided  that 
a  written  instrnment  signed  by  the  Insnred 
purporting  to  diange  tbe  beneficiary  was  In- 
soffldent  for  that  purpose  when  the  poUey 
required  In  addition  an  aAnowledgment,  and 
this  wu  not  aAnowledged.  This  case  pur- 
ports to  follow,  and  apidies  to  sneh  facts 
tbe  rale  of  IbiGowan  t.  Indcgpendent  OrdM, 
etc,  supra.  In  Thomas  Oorert,  126  Wis. 
S8S,  106  N.  W.  8  Z*.  B.  A.  (N.  a)  801. 
0.  Ann.  Gas.  4S6,  in  a  contest  between  Inters 
pleaded  elalmanta,  it  is  raled  that  a  provi- 
sion in  the  constltiitlon  of  the  benefit  associ- 
ation made  part  of  tbe  contract  with  the 
Insured  to  tbe  efftet  tbat  Oie  diange  of 
beneficiary  could  not  be  made  by  will  was 
binding  on  tbe  cerUflcate  bolder,  and  pre- 
vented the  appointment  of  a  boieflclary  by 
wllL  In  Armstrong  v.  Modern  Woodmen. 
136  N.  W.  145,  It  Is  held  that.  In  tbe  absence 
of  sndi  stipulation  in  the  contract  of  Insur- 
ance or  In  the  by-laws  of  the  Insurer,  the  in- 
sured may  designate  by  wlU  tbe  beneficiary 
provided  he  designates  some  person  com- 
petent under  the  rules  ct  the  assoclAtlMi  to 
be  a  beneficiary. 

[1]  There  Is  In  all  these  cases  a  recogni- 
tion of  the  rli^t  on  tbe  part  of  either  the 
Insurer  or  the  beneficiary  to  Insist  that,  In 
order  to  be  valid,  the  change  of  benefldaxy 
must  ordinarily  be  made  conformably  to  the 
stipulations  of  the  policy  and  the  rales  of 
the  assodfttlon,  except  in  tbe  three  Instanc- 
es mentioned  In  McGowan  v.  Independent 
OrAer,  etc.,  supra.  This  Is  In  accord  with 
the  weight  of  authority.  1  Bacon  on  Benefit 
Societies,  etc.  (3d  Ed.)  I  307. 

[2]  The  association  may  waive  compliance 
by  issuing  a  new  certificate  naming  the  new 
or  snbetltuted  benefldary  or  some  equiva- 
Imt  act,  but  It  does  not  waive  compliance 
with  its  rales  by  Interpleading  the  contest- 
ing claimants,  and  paying  tbe  money  Into 
court.  Berg  r.  Damkoeliier,  supra;  Opltz 
V.  Karel,  118  Wis.  B27,  95  N.  W.  948,  62  L. 
R.  A.  982,  99  Am.  St  Bep.  1004;  Ballou  v. 
GUe.  60  Wis.  614,  7  N.  W.  661;  Keener  v. 
Grand  Lodge,  etc.  88  Mo.  ^p.  643;  Sofge 
V.  Supreme  Lodge,  etc,  98  Tenn.  446,  30  S. 
W.  853. 

[3]  On  the  other  hand,  there  Is  the  case 
of  Optts  T.  Karel,  U8  Wis.  627,  96  N.  W.  048. 


62L.B.A.982,  90Am.St  R«.  1004.  where 
a  parol  gift  Inter  vivos  accompanied  with 
delivery  of  a  life  insurance  policy  payable 
to  the  estate  of  the  Insured  was  held  effec- 
tive against  the  administrator  of  Insured, 
although  without  notice  to  or  knowledge  of 
the  Insurer,  and  Q»  policy  provided  that,  if 
the  policy  were  assigned,  the  assignment 
must  be  In  writing  and  a  dnidlcate  filed  with 
the  insurer.  It  Is  said  that  the  rl^  to 
select  a  beneficiary  secured  to  the  Insured 
either  by  the  policy  or  tbe  charter  or  tbe 
by-laws  of  the  insurer  Is  in  the  nature  of  a 
power,  and  most  therefore  be  exercised  In 
compUanoe  with  the  terms  of  the  contract 
granting  the  power,  while  the  right  of  the 
holder  to  transfer  a  ptdley  oa  his  own  UfiB 
and  la  his  posseaston  ai^  oontnd  has  been 
upbM  aa  a  legal  rl^  attaching  to  the  ccm- 
tract  This  distinction.  It  Is  said,  between 
tbe  right  to  transfer  a  policy  and  to  dumge 
bawfldarleB,  has  not  at  all  times  been  care- 
fully observed.  In  StoU  t.  Mutual  Benefit 
life  Ins.  Co..  lilt  Wis.  DBS,  92  N.  W.  277. 
this  distlnctioa  between  a  transfer  of  the 
policy  for  value  and  a  mere  change  of  bene- 
ficiaries la  observed,  and  it  la  said  that, 
while  all  assises  are  benefldarles,  a  mem 
beneficiary  Is  not  an  assignee.  After  a  trans- 
fer fbr  value,  the  Insured  could  not  displace 
the  transferee  by  designating  other  benefl- 
darles. This  was  a  policy  originally  pay- 
able to  the  estate  ot  Oie  Insured.  In  the  two 
last  cases  It  Is  worthy  of  notice  that  tbe 
poUdes  were  originally  payable  to  the  estate 
or  administrator  of  the  Insured. 

Thus  far  the  cases  would  seem  to  approve 
of  a  rale  that  while  the  Insured  must  or- 
dinarily, omitting  now  the  three  excepted 
instancea.  In  order  to  effectively  accomplish 
a  mere  change  of  benefldary  comply  with 
tbe  stipulations  of  his  policy  and  tbe  binding 
regulations  of  the  insurer,  still  he  may  where 
there  Is  no  benefldary  named,  and  the  fund 
Is  payable  to  his  estate,  make  an  effectual 
gift  or  assignment,  and  a  fortiori,  a  sale  and 
transfer  without  complying  with  such  re- 
lations, at  least  where  there  Is  no  express 
regulation  forbidding  such  form  of  transfer, 
or  avoiding  the  policy  upon  such  transfer. 
We  here  encounter  the  case  of  Hutson  v. 
Jenson,  110  Wis.  26,  85  N.  W.  689,  wherein 
it  Is  said  with  referees  to  these  certificates 
ai  membership  In  a  mutual  benefit  associa- 
tion that  the  insnred  has  no  title  ownership 
or  property  in  the  fund  agreed  to  be  paid 
to  another  after  his  death.  He  has  a  mere 
power  of  appointment  of  a  beneficiary  during 
Ills  lifetime,  and  In  that  power  the  benefl- 
dary has  no  vested  interest  This  case  Is 
also  in  line  with  the  weight  of  authorllr. 
1  Bacon,  Ben.  Soc.  (3d  Ed.)  SI  236,  237.  289. 

We  have  In  this  case  a  situation  falling 
In  i>art  within  one  of  the  foregoing  rales  and 
In  part  within  tbe  other.  The  rale  of  law 
which  requires,  outside  of  the  exceptions 
noted  In  McGowan  t.  Independ^t  Order. 
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eta,  supra,  tbe  duuige  of  beneficiary  to  be 
made  conformably  to  the  requirements  of 
the  policy  and  tbe  by-laws  and  constitu- 
tion of  the  benefit  association  is  simple,  con- 
sistent and  easily  understood  and  ajpplied. 
It  will  diminish  the  occaslona  for  family 
quarrels  and  the  temptation  to  perjury  In 
making  proof  of  oral  and  comparatively  se- 
cret agreements  to  change  baieflciarles.  The 
equities  in  the  Instant  case,  aa  'Is  well  re- 
marked by  the  learned  circuit  Judge,  ate 
with  the  respondents.  But  equity  follows 
the  law  in  such  case,  and  wisdom,  we  thins, 
forbids  the  ingrafting  of  subtle  and  nu- 
merous exceptions  upon  the  rule  that,  gener- 
ally speaking,  the  power  to  change  the  bene- 
ficiary must  be  exerdsed  conformably  to  the 
regulations  of  the  Insurer.  There  was  in 
this  case  no  change  of  beneficiary  shown, 
only  an  agreement  based  upon  a  considera- 
tion to  transfer  the  policy  or  to  make  snch 
diange.  So  far  as  the  beneficial  interest  ut 
E^nbel  and  Cords  Is  concerned,  there  was 
no  transfer  for  the  suflSclent  reason  that  the 
member  bad  no  interest  which  he  could 
transfer.  Hutson  r.  Jenson,  supra.  So  far 
as  these  Interests  are  concerned,  he  could 
only  bind  himself  by  contract  to  execute  a 
power,  and  he  made  no  attempt  to  execute 
it  To  now  regard  tt  as  done  would  evade 
the  rule  that  the  change  of  b^eficiary  must 
be  made  conformably  to  the  binding  regula- 
tions of  tiie  association  and  would  In  effect 
nullify  that  rale.  But  as  to  that  part  of 
the  fund  payable  to  the  estate  of  the  Insur- 
ed the  latter  did  have  a  substantial  and 
salable  Interest  therein  within  the  rule  of 
Opltz  T.  Karel,  supra,  and  Stoll  v.  Mutual 
Ben.  Life  Ins.  Co.,  supra.  By  the  contract 
between  the  Insured  and  his  wife  found  by 
the  court  and  supported  by  a  valuable  con- 
sideration made  tor  tbe  benefit  of  the  de- 
fendants, who  were  then  Infants,  this  Inter- 
est passed  to  audi  defendants.  It  thwefore 
follows  that  the  Judgment  appealed  from 
should  be  reversed,  and  Judgment  ordered 
that  the  snm  paid  Into  court  be  divided  be- 
twe«i  the  contesting  parties  la  the  propor- 
tion of  one-half  to  Barbara  Faubel,  one- 
fourth  to  Louis  Cords  and  one-fourth  to  the 
respondents,  who  were  Infant  children  of  the 
Insured  and  his  wife  Caroline  on  September 
11,  1900,  costs  to  be  In  the  discretion  of  the 
trial  court. 

It  Is  80  ordmd.  Costs  of  this  court  to  ap- 
pellant 


JONES  T.  FIBEMBN  BBUBF  ASS'N  OF 

GITT  OF  MILWAUKED  et  al 
(Supreme  Court  of  ^nsconsln.  Nov.  19. 1912.) 

1.  INSUEANCB  (8  770*)— FlBEMEN  BkLIEP  AS- 
SOCIATION—Po  WEBS  AND  BESBnCIABIBS. 
A  firemen's  relief  associatioii  orsaiiued 
pursuant  to  Laws  ISSt,  c.  176  (St  1898,  U 
1987,  198S),  and  acta  amendatory  thereof,  in 


which  it  Ib  provided  that  saeb  aHodatloos  may 
be  organlEed  for  the  purpose  of  giving  relief  to 
the  persons  dependent  upon  tbe  deceased  mem- 
bers  thereof,  but  to  nO  others,"  had  power  to 
designate  th^  class  from  which  a  beneficiary 
eonid  be  selected  la  harmony  with  atich  stat 
utes. 

[Ed.  Not&— For  other  casea,  see  Insurance, 
Cent  Dig.  8S  1933-l»a7;  DecTDig.  |  770.*i 
2.  INSUBANCB  (I  771*)— Beneficiabies— Mem- 
ber OF  Family— Stepmotheb—"Motuer." 
Where  the  conetitutlon  of  a  firemen's  re- 
lief association  organised  parsoant  to  Laws 
1885,  c  176  (St.  1^8,  {|  19S7,  1988),  and  acta 
amendatory  thereof,  providing  for  the  organ- 
ization of  such  associationt,  and  deslgnatlBK 
that  they  may  be  organised  for  the  purpose  of 
giving  relief  to  persons  dependent  upon  the  de- 
ceased members,  but  no  others,  stated  the  ob- 
ject of  such  association  to  be  to  give  relief  to 
families  of  deceased  members,  and  provided 
that'  an  insured  could  designate  bis  mother  or 
certain  others  as  bis  beneficiary,  a  deslgnstlon 
by  an  Insured  of  bis  stepmother  as  benpficiar; 
was  valid,  where  he  was  a  single  man  living 
with  her  as  a  member  of  the  same  family  at 
the  time  of  his  death;  the  term  "mother"  in 
this  connection  not  being  limited  In  meaidnK 
merely  to  a  mother  by  blood,  though  used  witb 
such  meaning  In  a  sabsequent  pro^-ision  of  the 
association's  constitution  which  specified  the 
heirs  to  whom  relief  money  should  be  paid  is 
case  no  beneflciaKy  be  designated  by  tbe  in- 
sured. 

[Ed.  Note.— For  othwr  cases,  see  Insurance, 
Cent  Dig.  SS  1935-1987;  Dee.  Dig.  |  771.* 

For  other  definltUma,  see  Words  and  Ifhrases, 
VOL  6,  p.  4609.] 

Appeal  from  Olrcnit  Court,  HUwaukee 
County;  F.  C,  Esdiweller,  Jud^ 

Action  by  Margaret  Jones  against  the  Fire- 
men Relief  Association  of  the  City  of  Mil- 
waukee, and  Mary  Mangan  and  others  lnt«- 
pleaded.  From  a  Judgment  for  plaintiff,  de- 
fendanta  appeal.  Afllrmed. 

^nils  Is  a  controvemf  to  detmnlne  tbe 
ownership  of  the  proceeds  of  a  benefit  oer^ 
tlficate  lo  tbe  Flr^nen  Rtilef  Association  of 
the  clt7  of  Milwaukee  defoidant  The  money 
was  paid  Into  conr^  and  tbe  question  Is 
irtiether  It  t>dongs  to  the  lOalntlfC  or  the  In- 
terpleaded defoidanta.  Hie  insured,  Rldiard 
J.  Burke,  deceased,  was  never  married.  In 
his  an^catlon  for  membashlp  In  the  dtf eod- 
ant  association  he  designated  plaintiff  as 
"mother."  Tbe  principal  points  raised  by 
the  assignments  of  error  are  (1)  that  tbe 
court  erred  In  finding 'deceased  at  the  time 
of  his  death  was  a  member  of  plaintiff's 
family;  (2)  that  the  court  erred  In  holding 
that  the  plaintiff  was  such  person  as  could 
be  lawfully  named  as  beneficiary;  (3)  lo 
holding  that  the  plaintiff  was  entitled  to 
judgment  against  the  Interpleaded  defeudant 
for  said  death  benefit,  and  that  the  same  be 
paid  over  by  the  dark  of  the  court,  and  that 
she  recover  costs  from  the  interpleaded  de- 
fendants; and  (4)  in  holding  that  tbe  In- 
terpleaded defendants  are  not  oitltled  to 
said  fund. 

The  defendant  association  wu  organised 


•For  other  osms  sm  sune  toplo  and  saeUon  miMBEB  In  Dm.  Die-  A  Am.  Dig.  Kay-No.  SariM  ft  Bmq't  Indu« 
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pnnnant  to  chapter  176,  Laws  of  1886.  and 
sections  1967  and  1988.  Stats^  the  material 
parts  of  which  are  as  follows:  Chapter  176, 
Laws  of  1885,  f  1:  "The  members  of  the 
paid  Are  departmoit  of  the  dty  of  Milwaukee 
shall,  on  or  before  the  first  day  of  June,  A. 
D.  1880.  form  an  association  and  shall  or- 
ganise^ under  the  provisions  of  sections  1987 
and  1988  of  ttie  Rerised  Statutes,  and  shall 
adopt  h^'laws  and  regalatlMia  tot  the  sor- 
Nsmoit  thneof,  and  when  so  organized, 
and  tike  offlom  thereof  sball  have  been  dnly 
elected  and  shall  have  qnalifled  according  to 
the  by-laws  at  sadk  corporation  at  aasocla- 
tlon,  the  dtj  treasurer  (tf  Qie  dty  of  UU- 
WBOkee,  shall  upon  recelrlng  written  notice 
of  metk  organlaatl<m,  and  of  the  Section  and 
qnallflcatton  of  the  officers  of  such  associa- 
tion, pay  over  to  the  treamuw  thereof  the 
wh<He  amonnt  at  the  fhnd  In  hla  hands  aa 
city  treunirer,  known  as  the  'Firemen'i  Be- 
lief rond.'  created  and  held  by  vlrtne  of 
diapter  87  ot  tbe  Laws  of  1878;  and  there- 
after, such  funds  shall  be  the  property  of 
such  corporation  or  association,  and  shall  be 
bdd,  oijoyed  and  disposed  ttf  1^  It  sal^ect 
to  Its  by-laws  and  regnlaticaiSL*'  Section  1987: 
The  members  of  the  paid  fire  or  police  de- 
partment la  any  dty  hwetoCoK  or  hereafter 
organised,  who  comply  with  jtbe  constitution 
and  by-laws  of  snch  organisation,  are  con- 
stituted a  body  corpOTate  In  anch  dty  under 
the  name  of  The  Flronen  Belief  Aasodatlon 

of  the  city  of  ,'   •  •   •  as  the  case 

may  be,  for  the  purpose  of  giving  rdlef  to 
the  sldt  and  dlsabl^  members  of  such  as- 
■odatlon  and  tbelr  ftunUlea  and  to  the  per- 
KHis  dependent  npon  tiie  deceased  members 
thereof,  but  no  others.  •  *  •  Powers. 
Every  such  association  shall  hare  all  the 
usual  powers  of  a  corporation  necessary  and 
proper  for  the  purposes  of  Its  oi^olzation, 
and  may  take  by  gift,  grant,  or  purchase 
real  and  personal  estate,  and  hold,  enjoj', 
lease,  couvey  and  dispose  of  the  same,  sub- 
ject to  Its  by-laws  and  regulations;  and  all 
such  property  and  the  rents,  Issues  and 
^flta  thereof  shall  be  devoted  solely  to  the 
purposes  and  objects  of  such  corporation." 

The  provisions  of  the  constitution  of  the 
association  relating  to  the  purpose  of  the 
ttme  and  to  beneficiaries  are  as  follows: 

"Article  III,  Section  L  The  object  of  this 
sBSodatlon  shall  be  to  provide  and  accumu- 
late a  fund  from  Initiation  fees  and  dues, 
aod  other  sources  of  income,  for  the  purpose 
of  giving  relief  to  the  families  of  deceased 
monbers,  and  in  furtherance  of  this  object, 
each  member  shall  pay  fifteen  dollars  ($15) 
annually.  In  advance,  toward  the  creation 
and  support  of  such  fund." 

"Article  IX,  Section  1.  On  evidence  satis- 
factory to  the  Board  of  Trustees,  of  the 
death  of  a  member  who  was  In  good  stand- 
lag  at  the  time  of  his  death,  the  sum  of 
fifteen  hundred  dollars  ($1.C00)  shall  be  paid 
to  the  benefldaiy  or  beneddaries  named  In 


his  apidication  and  membership  certificate; 
provided  that  such  beneficiary  be  either  wid- 
ow, child  or  children,  mother  or  father,  sister 
or  brother,  niece  or  nephew,  of  such  deceased 
member.  Any  member  shall  have  the  right  to 
change  the  name  of  the  baiefldary  or  bea^- 
claries  named  In  the  certificate  by  giving  writ- 
ten  directions  to  the  president  and  secretary 
of  the  board  of  trustees  to  have  such  change 
made,  but  hla  signature  to  audi  written  di- 
rection shall  be  witnessed  by  at  least  two 
subscribing  witnesses,  who  must  subscribe 
their  names  as  such.  The  secretary  shall 
notl^  the  hoard  of  tnuteea  at  the  next 
meeting  of  such  diange  being  made,  and  pro- 
vided, that  snch  change  shall  be  limited  to 
tbe  dasa-of  benefldarles  above  muitloned. 
No  diange  shall  be  made  In  the  name  of  the 
benefldary  except  aa  herein  mentioned,  and 
such  written  dbectlon  shall  be  recorded  on 
the  books  of  the  aaaodation  befate  tbe  same 
shall  be  effective,  and  a  new  certificate  of 
membership  shall  be  leaned  and  delivered  In 
Hen  at  the  original,  and  tbe  original  destn^- 
ed.  No  payments  shall  be  made  by  the  as- 
sociation to  any  persons  other  than  the  one 
named  In  tbe  certificate  of  nmnbenhlp  at 
the  time  of  the  death  of  the  member,  and 
If  none  of  tbe  ben^dariea  hereinbefore  nam- 
ed exist  at  the  time  of  the  decease  of  a  mem- 
bar  In  good  standing  no  payment  whatever 
sball  be  made,  nor  shall  there  be  any  liability 
whatsoever  on  the  part  of  said  association 
to  any  person  or  persons  whomsoever.  In 
case  no  beneficiary  shall  have  been  named 
by  a  deceased  member  in  the  manner  herein 
provided,  and  he  shall  at  the  time  of  his 
death  be  a  member  In  good  standing  and 
bis  family  or  heirs  entitled  to  relief,  such 
relief  money  shall  be  paid  to  his  heirs  In 
the  following  order:  First.  If  there  be  a 
widow,  to  the  widow:  Second.  If  no  widow, 
to  his  child;  or  if  there  be  more  than  one 
child,  to  his  children  in  equal  shares:  Third. 
If  there  be  no  widow  or  children,  to  his 
mother:  Fourth.  If  there  be  no  widow, 
child  or  children,  or  mother,  to  his  father: 
Fifth.  If  there  be  no  widow.  chUd  or  chil- 
dren, mother  or  father,  to  bis  sister;  and 
if  there  be  more  than  one  sister,  to  all  (tf 
them  in  equal  shares :  Sixth.  If  there  be  no 
widow,  child  or  children,  mother  or  father, 
or  sister,  to  his  brother,  or  brothers  in  equal 
shares.  Seventh.  If  there  be  no  widow,  child 
or  children,  mother  or  father,  sister  or  broth- 
er, to  his  niece,  or  nieces  In  equal  shares: 
Eighth.  If  there  be  no  widow,  child  or  chil- 
dren, mother  or  father,  sister  or  brother,  or 
niece,  to  his  nephew,  or  nephews  in  equal 
shares," 

"Article  XIX,  Section  1.  This  associa- 
tion ia  organized  under  and  pursuant  to  the 
provisions  of  sections  1987  and  198S  of  the 
Revised  Statutes  of  Wisconsin  and  tbe  acts 
amendatory  thereof,  and  chapter  176  of  the 
Laws  of  Wisconsin  for  the  year  1885." 

The  court  found,  among  other  things,  the 
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organization  of  the  defendant;  that  Blchaid 
J.  Burke  bad  on  January  10,  1910,  nominat- 
ed as  beneficiary  to  whom  the  fund  In  ques- 
tion should  be  paid  upon  hla  death  the  plain- 
tiff; tliat  on  March  24.  1911,  Bald  Burke 
lost  his  life  In  a  fire  while  a  member  of  de- 
fendant aasociatlon  in  good  standing;  that 
said  Richard  J.  Burke  was  never  married, 
left  no  widow,  child,  or  children,  and  that 
his  father  lud  died  before  the  death  of  said 
Bichard  3.  Burke;  that  the  above  inter- 
pleaded defendants  all  surrlve  him,  and  are 
related  to  him  as  follows:  Mary  Mangan, 
Alice  Burke,  Agues  Burke,  and  Anna  EberlO' 
are  his  sisters  of  the  full  blood,  and  the 
interpleaded  defendant  Clara  Burke  is  his 
sister  of  the  half  blood,  and  that  the  mother 
by  blood  of  the  said  Bichard  J.  Burtce  died 
before  the  death  of  the  said  Bichard  J. 
Burke;  that  after  the  death  of  tlie  mother 
of  said  Bichard  J.  Burke  his  father  married 
the  plaintiff,  said  Richard  being  then  only 
about  five  years  of  age  and  living  with  his 
father;  that  the  plaintiff  entered  upon  her 
duties  as  wife  of  hla  father  and  as  the 
housewife  In  charge  of  the  home  of  the  said 
father  of  Bichard  J.  Burke;  that  after  the 
death  of  the  father  of  said  Richard  J.  Burke 
plaintiff  married  one  John  O.  Jones,  of 
whom  she  is  now  the  lawful  wife,  and  with 
whom  she  has  continued  to  reside  as  his 
wife  to  the  present  time,  and  by  whom  she 
has  since  been  and  now  Is  being  supported; 
that  at  the  time  of  his  death  said  Richard 
J.  Burke  resided  in  and  was  a  member  of 
the  household  and  family  of  said  plaintiff. 

The  court  concluded  that  the  plaintiff  was 
a  person  who  could  be  lawfully  named  as 
beneficiary,  and  that  she  Is  lawfully  oitttled 
to  the  fund  and  to  judgm^t  against  the  de- 
fendants for  said  fiindt  and  that  she  bave 
her  costs. 

Judgment  was  entered  acoOTdlngly,  firom 
which  this  appeal  was  taken. 

Ernst  Ton  Brlesen  and  Boethke  ft  Affeldt, 
all  of  Milwaukee,  for  appellants.  William 
B.  Rubin,  of  Milwaukee  (Horace  B.  Walms- 
ley,  of  Milwaukee,  of  counsel),  for  respond- 
ent 

KBRWIN,  J.  Under  the  articles  of  in- 
corporation of  the  defendant  upon  the  death 
of  a  member  In  good  standing,  the  sum  of 
fl,600  shall  be  paid  to  the  beneficiary  or 
beneficiaries  named  In  his  application  and 
membership  certificate,  provided  auch  bene- 
ficiary be  either  widow,  child  or  children, 
mother  or  father,  sister  or  brother,  niece 
or  nephew,  of  such  deceased  member.  The 
statute  set  out  In  the  statement  of  facts 
(section  1987  as  amended)  provides  that  "the 
members  of  the  paid  fire  or  police  depart- 
ment In  any  city  heretofore  or  hereafter  or- 
ganized, who  comply  with  the  constitution 
and  by-laws  of  such  organization,  are  con- 
stituted a  body  corporate  in  such  city  under 
the  name  of  The  Firemen  Relief  Association' 
*   *  *  for  the  purpose  of  giving  rell^  to 


the  side  and  disabled  members  of  sudi  asso- 
ciation and  their  families  and  to  the  per- 
sons dependent  upon  the  deceased  members 
thereof,  but  no  others.   •  • 

[1]  Article  19  of  the  constitution  of  de- 
fendant provides  that  the  association  Is  ot- 
ganized  under  the  statutes  (sections  1987 
and  1988)  and  acta  amendatory  thereof,  and 
chapter  176  of  the  Laws  of  Wisconsin  for 
the  year  1885.  There  can  be  no  doubt  bat 
that  the  association  had  the  power  to  des- 
ignate the  class  from  which  a  beneficiary 
could  be  selected  in  harmony  with  the  stat- 
utes referred  to.  29  Oyc  109;  T^per  v. 
Supreme  Oonncil  of  the  Boyal  Arcanum  et 
al.,  69  N.  J.  Og-  S21,  46  Aa  Ul. 

[1]  Section  1,  art  3.  of  the  constltntloD 
heretofore  set  out  provides  for  the  reli^  of 
families  of  deceased  members,  and  section 
1  of  article  9  designates  the  class,  and  in 
this  class  "mother"  is  designated  as  a  bene- 
ficiary. Richardj  J.  Burke,  a  member  of  de- 
fendant association,  named  the  plaintiff,  his 
stepmother,  as  b^eftdary  in  his  application, 
and  the  question  arises  whether  she  comes 
within  the  class  designated  as  beneficiaries. 
The  question  lias  given  us  some  trouble, 
and  we  do  not  regard  it  easy  of  solution. 
On  the  part  of  the  appellant  it  Is  argued  with 
much  force  that  the  word  "mother"  In  the 
articles  of  association  means  mother  by 
blood,  therefore  stepmother  is  excluded, 
and  that  this  Is  the  only  construction  that 
will  harmonize  all  parts  of  the  articles  of 
association  where  the  word  "mother"  is  used, 
and  that  it  is  the  natural  and  logical  con- 
struction, and  the  one  which  should  be 
adopted,  therefore  the  appointment  of  plain- 
tiff as  b^eflciary  was  void,  because  she 
could  not  take  as  beneficiary;  consequraitly 
the  Interpleaded  defendants,  heirs  of  de- 
ceased, take  the  fund  under  the  provisions 
of  the  artides  to  the  effect  that  the  heirs 
tbke  In  the  absence  ot  an  appointment  by 
the  member. 

On  the  part  of  the  respondent  It  is  in- 
sisted that  the  plaintiff  takes  as  a  member 
of  the  family  of  deceased;  th^efore  she 
was  properly  named  as  beneficiary.  Aa  ap- 
pears from  the  statement  of  facts,  the  court 
found  that  at  the  time  of  his  death  Bichard 
J.  Burke  resided  in  and  was  a  member  of 
the  household  and  family  of  the  plaintiff, 
and  that  plaintiff  was  properly  named  as 
beneficiary  of  deceased  and  so  remained  as 
such.  Manifestly  upon  the  established  facts 
plaintlfE,  stepmother  of  deceased  Richard  J. 
Burke,  was  a  member  of  his  family.  3 
Words  &  Phrases,  pp.  2673-2688,  and  notes; 
Carmlchael  v.  Northwestern  M.  B.  Ass'u,  51 
Mich.  494,  16  N.  W.  871;  Hoemer  v.  Welch. 
107  Mich.  470,  65  N.  W.  280,  67  N.  W.  604. 
But  It  Is  argued  by  counsel  for  appellant 
that  the  word  "family"  should  have  a  nar- 
row construction  in  view  of  other  provisions 
of  the  articles  of  association,  and  should  be 
limited  to  those  only  who  take  under  the 
statute  of  distribution.   This  contentttm  to 
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sronnded  upon  die  fact  tb&t  article  9  Bpe- 
dflcally  prorldes  who  the  beoeflclaries  shall 
be,  "motho"  being  <Hie,  and  that  In  case  no 
boieflclary  shall  hare  been  named  In  the 
manner  ivrorlded,  and  deceased  at  the  time 
<hf  his  death  be  a  member  In  good  standing 
and  his  famlljr  or  heirs  entitled  to  relief, 
snch  relief  money  shall  be  paid  to  his  heirs 
in  the  following-  order:  "First.  If  there  be  a 
widow,  to  the  widow.  Second.  If  no  widow, 
to  his  child;  or  If  there  be  more  than  one 
child,  to  his  children  In  equal  shares.  Third. 
If  there  be  no  widow  or  chlldrem,  to  his 
mother.  «  *  * "  Now,  under  this  second 
claaslflcation.  It  is  argued  that  the  mother 
must  be  an  heir,  and  that  the  word  "mother" 
according  to  proper  roles  of  constnictlon 
ahonld  hare  the  same  meaning  in  each  <daas- 
iflcation  of  article  9  of  the  constltntlon; 
therefore,  mother  mentioned  in  the  first  cUus 
under  article  9  must  be  a  mother  by  blood 
and  capable  of  Inheriting,  since  the  second 
class  where  no  boieflclary  Is  named  gives 
the  property  to  heirs  only  in  the  same  order 
and  In  the  Identical  language  afe  to  baie> 
fldariee  as  the  first  class.  The  conclusion 
of  appellant's  counsel  Is  that,  since  a  step- 
mother cannot  take  under  the  statutes  of 
distribution,  she  Is  not  a  mother  within  the 
meaning  of  the  articles  of  association.  The 
court,  however,  has  arrived  at  the  conclu- 
sion that  the  construction  cont^ded  for  by 
couiuti  for  appellant  Is  too  narrow  in  view 
of  the  purpose  of  the  statute  and  the  articles 
of  incorporation,  namely,  the  relief  of  fam- 
ilies of  deceased  members.  We  think  that 
a  mother  who  can  be  named  includes  a 
mother  by  afflnit?,  who  Is  a  member  of  the 
family.  Without  going  Into  any  extended 
discussion  of  the  reason  of  the  rul^  it  Is 
obvious  that  in  many  cases  the  stepmother 
may  have  strong  claims  upon  the  child  whom 
she  cares  for  dnring  minority,  and  no  reason 
appears  to  us  why  such  child  should  not 
have  the  right  under  the  articles  of  associa- 
tion in  this  case  to  make  the  stepmother  the 
object  of  his  bounty.  The  following  au- 
thorities bear  upon  the  question:  Renner  v. 
Supreme  Lodge  of  Bohemian  Slavonian  B.  S. 
of  the  U.  S..  89  Wis.  401,  62  N.  W.  80;  Sim- 
coke  V.  Grand  Lodge  A  O.  U.  W.,  etc,  84 
Iowa,  883,  ei  N.  W.  8,  15  U  R.  A.  U4.  Nor 
do  we  think  that  the  word  "mothet"  must 
necessarily  have  the  same  meaning  in  the 
first  and  second  classes  named  In  article  9. 
In  the  first  class  there  Is  no  restriction, 
either  express  or  Implied,  bnt,  on  the  con- 
trary, In  view  of  the  constnictlon  which 
should  be  given  the  articles  of  assodatlou' 
to  carry  out  the  manifest  corporate  puri>ose 
of  the  defendant  association,  a  mother  by 
affinity,  who  Is  a  member  of  the  family, 
may  be  named.  In  the  second  class  the  right 
to  take  the  benefit  seems  by  words  to  be 
limited  to  heirs.  But  it  is  only  In  case  of 
follure  to  name  a  beneficiary  that  this 
claaslflcation  provUUng  tJiat  the  fond  shall . 


go  to  the  heirs  Is  operative.  There  Is  no 
restriction  where  the  member  names  a  ben&- 
flclary  only  that  he  keep  within  the  class 
specified.  True,  as  argued  by  counsel,  the 
word  "mother"  is  used  In  each  classification, 
but  we  cannot  think  that  the  proper  rule 
of  construction  requires  that  the  word 
"mother"  in  the  first  class  must  necessarily 
mean  mother  by  blood,  capable  of  taking 
under  the  statutes  of  distribution  of  this 
state.  Appellant  places  reliance  upon  Soerts 
V.  Grand  Lodge  of  Wisconsin  of  the  Order 
of  Hermann's  Sons,  119  Wis.  520,  97  N.  W. 
163,  which  holds  that  the  same  meaning 
must  be  givoi  the  same  word  in  different 
sections.  There  the  question  was  as  to  the 
meaning  of  the  word  "survivors"  when  used 
to  designate  the  *^rvivors"  ef  a  member  in 
a  benefit  society,  and,  of  course,  the  meaning 
of  the  word  was  necessarily  the  same  when 
used  in  the  same  connection  In  various  sec- 
tions. But  there  is  no  rule  of  constmction 
requiring  the  same  meaning  to  be  given  to 
the  same  word,  used  In  different  connections. 

Whether  a  mother  by  afilnlty  and  a  mem- 
ber of  the  family,  though  not  named,  could 
take  under  the  designation  of  "heirs"  as 
used  in  the  second  class,  we  need  not,  and 
do  not,  decide.  Nor  do  we  decide  whether 
the  word  "heirs"  in  that  connection  was 
used  to  Indicate  that  those  only  who  took 
nnder  the  statutes  of  distrlbntltm  could  take 
the  fund  in  case  of  failure  by  the  member 
to  name  a  beaefldary. 

The  Judgment  of  the  court  bdow  Is  af- 
firmed. 


CHAIN  BEI/r  00.  V.  CITT  OP  MILWAU- 
KEE 

(Sapreme  Coart  of  Wisconsin.   Nov.  19.  1912.) 

1.  IdCKNSXa  (I  6*)— Dbleoation  OB-  POWXB. 

The  eztraordinary  power  given  to  a  city 
of  Ucendng  conduct,  baslness  or  transactions 
for  the  purpose  of  regnlating  the  same,  is  not 
to  be  presumed  bnt  must  be  plainly  conferred. 

[Ed.  Note—For  other  cases,  see  Lfcensosi 
Cent  Dig.  §S  5,  6,  19;  Dec.  Dig.  |  6.*] 

2.  LiCENSBB   (I  6*)  — Statdtu— OOHSrrBUO- 
TIOW. 

A  statute  giving  power  to  license  must  be 
strict^  coDfltrned;  and  doubts  or  ambiguities 
arising  out  of  the  language  employed  must  be 
resolved  in  favor  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Gent  Dig.  H  6.  «.  19;  Dec  Dig.  |  6.*] 

8.  LlCEHSKS  (I  6*>— DELBOAnON  OF  POWBB— 
lUPLIKD  PoWXB. 

Uceases  for  the  purpose  of  regulation, 
granted  nnder  an  exercise  of  the  police  power, 
must  have  special  legislative  authorization,  at 
least  to  the  extent  of  conferring  on  the  city  au- 
thority to  TKulate  the  iiarticular  or  dangerous 
callings  which  the  ordinance  undertakes  to  li- 
cense. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  8S  6.  6,  19 ;  Dec.  Dig.  |  8.*] 

4.  Licenses  (|  6*)— Dblkoation  of  Power— 

OEniNANCBS— WELFABE  CLAUSE. 

Under  the  charter  of  Mllwaakee,  &  4,  |  8, 
pennltting  the  passage  of  ordinances  nnder  the 
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so^lled  "general  welfare  clanae,"  and  which 
then  in  64  sabdivieionB  enumerate!  the  sub- 
jecta  which  may  be  licensed,  none  of  which  re- 
fer to  the  ticenaing  of  elevator  operators,  the 
power  to  license  and  resnlate  elevator  oper- 
ators will  not  be  implied ;  there  being  no  gen- 
eral statute  relating  to  sach  power. 

[Eld.  Note.— For  other  cases,  sea  Ucsnses. 
Gent  Dig.  II  6,  6,  19;  Dea  Dig.  I  6.*] 

Brror  to  Mnnldpal  Court  of  Milwaukee; 
O.  T.  Williams,  Judge. 

The  Chain  Belt  Company  was  convicted  of 
violating  a  city  ordinance,  and  It  brings  writ 
of  error.  Reversed  and  remanded,  with  di- 
rections to  dismiss  prosecntloa. 

Ollckaman,  iCtold  ft  Corrigan.  of  Ullwankee, 
for  plaintiff  In  error.  Daniel  W.  Hoan,  Gltr 
Atty.,  and  E.  L.  Mclatyre,  Asst  City  Atty., 
both  of  Milwaukee,  for  defendant  In  error. 

TIMLIN,  J.  On  December  5,  1910,  the 
city  of  Milwaukee,  by  amendment  of  section 
11  of  an  ordinance  relating  to  elevators, 
forbade  the  operation  of  any  elevator  In  the 
city  of  Milwaukee  except  by  a  person  duly 
licensed  for  that  purpose,  and  provided  for 
the  payment  of  a  fee  and  Issue  of  a  license 
to  persons  possessing  the  Qoallflcatlons  of 
sobriety,  Industry,  and  efficiency.  The  plain- 
tltr  in  error  was  convicted  of  having  violated 
this  ordinance.  This  writ  of  error  to  the 
judgment  of  the  municipal  court  clullenges 
the  power  of  the  city  to  enact  audi  an  ordi- 
nance on  the  ground  that  It  la  not  within 
any  ordinance  power  delegated  by  the  Legis- 
lature to  the  dty.  Section  S  of  chapter  4 
of  the  city  charter,  containing  what  Is  papu- 
larly  known  as  the  "general  weltere  clause," 
provides  that  the  common  council  shall  have 
power  to  enact,  et&,  all  such  ordinances,  etc., 
as  they  shall  deem  expedient  for  the  govern- 
ment and  good  conduct  of  the  dty  for  the 
benefit  of  the  trade,  commerce,  and  health 
thereof,  for  the  suppression  of  vice,  for  the 
prevention  of  crime,  and  for  carrying  Into 
effect  the  powers  vested  in  said  common 
coimcil.  "For  these  purposes  the  common 
council  shall  have  authority — anything  in  a 
general  law  of  this  state  to  the  contrary  not- 
withstanding— by  ordinances,  resolutions,  by- 
laws, rules  or  regulations"  (1)  to  regulate 
groceries,  etc.;  (2)  to  license,  tax,  regulate, 
suppress,  and  prohibit  billiard  tables,  etc.; 
(8)  to  license,  tax,  regulate,  suppress,  or  pro- 
hibit all  exhibitions  of  common  showmen, 
etc.;  (4)  to  restrain  or  prohibit  all  descrip- 
tions of  gaming,  etc;  and  so  on  in  this  form 
for  64  subsections  covering  a  variety  of  sub- 
jects, none  of  which  Includes  the  licensing  of 
elevator  operators  by  any  stretch  of  con- 
struction unless  It  be  subsection  62,  which 
reads:  "To  control  and  regulate  the  con- 
struction of  buildings,  chimney  and  stacks, 
and  to  prevent  and  prohibit  the  erection  or 
malntenaoce  of  any  insecure  or  unsafe  build- 
ings, stack,  wall  or  chimney,  In  said  dty, 
and  to  declare  tbem  to  be  nuisances,  and  to 
provide  for  their  summary  abatement" 


subsection  63,  which  authorizes  the  common 
council  to  declare  by  ordinance  that  it  shall 
be  unlawful  for  any  hall,  theater,  opera 
bouse,  church,  schoolbonse,  or  building  of 
any  kind  whatsoever  to  be  used  for  the  as- 
semblage of  people  or  for  any  building  ex- 
ceeding three  stories  tn  height  to  be  used  as 
a  manufactory,  hotel,  or  boarding  house 
or  for  any  other  purpose  nuiess  the  same  Is 
provided  with  ample  means  for  the  safe  and 
speedy  egress  of  the  persons  therein  as- 
sembled In  case  of  alarm,  and  may  require 
and  regulate  the  erection  of  ladders,  fire  es- 
capes, atandpipes,  or  other  appliances  for  the 
escape  of  persona  from  sndt  buildings.  In 
chapter  14  of  the  charter,  relating  to  the 
Are  department,  authority  Is  giv^  to  the 
common  council  to  prevoit  the  dangerous 
construction  and  condition  of  chimneys,  fire 
placm,  hearths,  stoves,  stovepipes,  ovens,  boll- 
en,  and  apparatus  used  In  and  about  any 
building,  and  to  cause  the  same  to  be  re- 
moved or  placed  In  a  safe  and  secure  condi- 
tion whm  considered  dangerous.  Also  to 
compel  the  owners  and  occupants  of  build- 
ings to  have  scuttles  in  the  roo&  and  stairs 
or  ladders  leading  to  the  same;  also  to  au- 
thorize the  mayor,  aldermen,  and  other  offi- 
cers of  the  dty  to  keep  away  from  the  vicin- 
ity of  any  Qre  all  idle  and  suspected  persons, 
and  to  compel  all  bystanders  to  aid  in  the 
extiniTulshment  of  fires  and  In  the  preserva- 
tion of  property  exi>osed  to  danger  thereat; 
and  generally  to  establish  such  regulations 
for  the  prevention  and  extinguishment  at 
fires  and  for  the  safety  and  protection  of 
persons  from  Injury  thereby  as  the  common 
council  may  deem  expedient  No  other  pro- 
vision of  the  charter  or  of  any  general  law 
of  the  state  under  which  this  power  to  li- 
cense elevator  operators  la  dalmed  has  beai' 
brought  to  our  attention. 

General  statutes  of  the  state  relative  to 
elevators  are  sedlon  1636 — 6,  being  section 
2,  c.  349,  Laws  of  1901,  which  provides  that 
the  Inside  walls  or  casings  of  every  elevator 
used  for  the  conveyance  of  passengers  to  and 
from  the  upper  stories  of  certain  described 
buildings  shall  be  constructed  of  fireproof 
material  throughout;  chapter  523,  Laws  of 
1907,  which  prohibits  any  person,  firm,  or 
corporation  from  employing  or  permitting 
any  child  under  16  years  of  age  to  have  the 
care,  custody,  management,  or  oi>eratlon  of 
any  elevator;  chapter  338,  Laws  of  1909,  to 
the  same  ettect  By  chapter  112.  I^ws  of 
1907,  being  section  1021h  of  1888  St.,  It  Is 
made  the  duty  of  an  officer  of  the  bureau  of 
labor  and  Industrial  statistics  to  examine 
freight  and  passenger  elevators  and  con- 
demn those  found  to  be  defective  and  un- 
safe by  serving  written  notice  on  the  per- 
son for  whom  It  Is  bdng  operated,  or  on 
his  agent,  or  by  posting  such  notice  on  the 
walls  or  In  the  cab  of  any  elevator  found  to 
be  In  an  unsafe  condition.  If  after  sudh 
condemnation  the  owner  or  pwaon  for  whom 
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the  elevator  U  being  operated  shall  contin- 
ue the  use  thereof,  wltbont  maklug  such  re- 
pairs as  will  place  It  In  a  safe  condition,  he 
will  be  liable,  clTlIly  and  criminally,  for  any 
ptkyslcal  injury  caused  by  sucb  use,  wlietber 
such  injury  results  In  the  death  of  the  per- 
son injured  or  not. 

[1]  One  of  the  most  effective  modes  of 
r^nlatioB  is  to  declare  the  acta,  conduct, 
business,  or  transaction  In  question  unlawful 
unless  licensed,  and  then  provide  rules  for 
the  snnting  or  revocation  of  such  license. 
Bnt  this  eztraoTdlnary  power  is  liable  to  be 
used  oppressively,  and  t^e  prasesslou  of  such 
power  is  not  readUy  presumed.  The  Legis- 
lature may  be  willing  to  give  this  power  to 
the  city  In  Its  full  extent  so  as  to  enable 
the  dty  to  license  practically  all  callings 
or  to  a  limited  ^tent  so  as  to  enable  the  city 
to  license  dangerous  callings,  or  it  may  not 
be  willing  to  delegate  this  power  ^t  all,  or 
only  with  limitations  and  restrictions.  "Even 
the  right  to  license  must  be  plainly  conferred 
or  it  will  be  held  not  to  exist.  Thus  power 
to  make  by-laws  relative  to  hnckstav*,  gro- 
cers', and  victoailers*  shops  does  not  au- 
thorise the  oorporatlon  to  exact  a  license 
from  persons  carrying  on  sucb  business. 
Nor  does  the  general  power  to  pass  pruden- 
tial by-laws  not  Inconsistei^  with  the  laws 
of  the  state  ccmfer  aathorlty  to  demand  a 
license  If  the  charter  or  statute  enumentes 
the  occupations  or  businesses  which  may  be 
regulated  and  licensed,  the  enumeration.  If 
<m  the  whole  sucb  appears  to  be  the  legisla- 
tive intent,  la  exduslVe^  and  the  munlcipaU- 
ty  has  no  power  to  license  or  regulate  oc- 
copatlonB  or  bnslnesaes  not  embraced  In  the 
enumeration."  2  Dillon,  Uon.  Corp.  ^th  Bd.) 

1  667;  Wis.  Telephone  Go.  t.  Oshkosh,  62 
Wis.  3%  21  N.  W.  82& 

The  power  of  a  municipal  corporation  to 
impose  license  taxes  on  persons  engaged  fin 
the  pursuit  of  a  particular  occupation  must 
be  conferred  by  tlie  state  expressly  or  by 
necessary  Implicfttlon.  Oom'rs  of  Cambridge 
V.  Cambridge,  etc..  9&  Md.  601.  58  AU.  442, 

2  Ann.  Oas.  31L  To  the  same  effect,  Wtlkle 
V.  aty  of  Chicago,  188  HI.  444,  08  N.  B.  1004, 
80  Am.  fit  Rep.  182:  Gray  v.  City  of  Wil- 
mington. 2  Marvel  (Dd.)  257,  4S  Atl.  M; 
SUte  T.  Smith,  67  Conn.  641,  85  Atl.  606,  62 
Am.  St  Bep.  801.  An  ordinance  requiring  a 
license  for  carrying  on  a  Jewelry  business  In 
the  town  declaring  a  fine  for  carrying  it  on 
without  a  license  is  ultra  vires  wb'ere  the 
power  to  pass  it  Is  not  expressly  or  tmpUedlr 
granted  the  town.  Town  of  Uena  t.  Smith, 
64  Ark.  86S,  42  8.  W.  881. 

[21  A  atatate  giving  power  to  license  must 
be  strictly  construed,  and  doubt  or  ambigui- 
ty arising  out  of  the  language  employed 
mast  be  resolved  in  fSsvor  of  tlie  pubUa  Mat- 
thews T.  Jensen,  21  tTtah,  207,  61  Pac.  303. 
Hie  auttiority  of  a  dty  to  Impose  a  tax  on 


the  use  of  Its  streets  by  enumerated  vehicles 
must  be  conferred,  either  expressly  or  by 
necessary  implication,  and  is  subject  to  strict 
construction.  City  of  Terre  Haute  v.  Ker- 
sey, 169  Ind.  800^  «A  N.  BL  460^  95  Am.  St 
Rep.  286. 

XS]  Licenses  for  the  purposes  of  regulathm 
granted  under  an  exercise  of  the  police  pow- 
er must  also  have  special  legislative  authori- 
zation, at  least  to  the  extent  of  conferring 
upon  the  city  authori^  to  regulate  the  par- 
ticular or  dangerous  callings  which  the  ordi- 
nance undertakes  to  license. 

[4]  There  is,  In  the  charter  and  statutes 
above  referred  to,  no  express  grant  to  the 
dty  of  Milwaukee  of  power  to  license  deva- 
tors  or  elevator  opramtors.  No  such  power 
can  be  implied  from  the  "general  welfare 
clause"  or  from  ttte  spedflc  provisions  relat- 
ing to  othw  and  ^fferoit  subjects.  The 
enumeration  of  subjects  which  may  be  reg- 
ulated by  licoise  also  tends  somewhat  to  In- 
dicate a  legislative  Intuition  that  the  d^ 
should  not  exercise  that  power  orer  otlier 
subjects.  This  court  cannot  grant  that  pow- 
er to  the  dt7.  If  the  Let^ture  has  not 
in  some  way  given  the  dty  that  power,  fiie 
dty  does  not  possess  it  We  are  satisfied 
that  upon  no  Mi  and  Ingenuous  oonstmc- 
tlon  of  the  charter  and  other  relevant  stat- 
ute provislonB  can  there  be  found  any  in- 
dication that  the  Legislature  Intended  to 
confer  this  power  upon  tbe  dty.  If  we  ap- 
ply the  rule  of  strict  construction  upheld  by 
the  great  weight  of  authority  in  such  cases, 
this  lack  of  authority  tm  the  part  of  the 
dty  Is  still  more  obvious. 

The  Judgment  of  the  munldpal  court  Is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  dismiss  the  prosecution. 


RKLIANCB  LAUNDRY  ft  OLBANINO  00. 
V.  CITT  or  MILWAITEBB. 

(Supreme  Court  of  Wisconsin.    Not.  19,  1012.) 

Error  to  Munidpftl  Court  of  Milwaukee;  Or- 
ren  T.  Williams,  Judge. 

The  Reliance  Laundry  ft  CleaDfos  Company 
was  conTict(>d  of  Tiolatin?  a  city  ordinance,  and 
It  brings  writ  of  error.  Reversed  and  remand- 
ed, with  directions  to  dismiss  prosecution. 

Olicksman,  Gold  ft  Corrigan,  of  Milwaukee, 
for  plafntifT  in  error.  Daniel  W.  Hoan,  Ci^ 
Atty.,  and  E.  L.  Mclntyre,  Special  Asst.  City 
Atty.,  both  of  Milwaukee,  for  defendant  In  er- 
ror. 

TIMLIN,  J.  This  case  presents  the  same 
qaeatioQs  as  Chain  Belt  Co.  v.  City  of  Milwau- 
kee, 1H8  N.  W.  621.  immediately  preceding,  and 
Is  ruled  by  that  case.  There  was  no  authority 
on  the  part  of  the  city  to  enact  the  ordinance 
under  which  the  defendant  was  nrosecuted  and 
convicted,  hence  the  ordinance  u  iuTmlld,  and 
the  judgment  should  be  reversed. 

Judgment  reversed,  and  the  cause  mnanded- 
wlth  directtoos  to  dumias  the  prosecutloa. 
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MAKCFAOTUBMEIS'  &  HEBGHANT8'  IN- 
8PB0II0N  BUREAU  EVERWOAB 
HOSIEBT  CO. 

(Sapreme  Conrt  of  Wlscfrndii.  Not.  18, 1912.) 

1.  Justices  of  the  Pbaob  (1  141*)— Apfui< 
TO  CiBcuiT  CouHTST-JuajaDionoif— Waiv- 

KB  OF  OBJECnORB. 

A  drcuit  conrt  had  Jurisdiction  of  an  ac- 
tion at  law  on  a  contract  appealed  from  a  civ- 
il conrt,  thoueb  the  appeal  was  defectlTe  where 
the  parties  thereafter,  withoat  any  motion  to 
dismiss  or  other  objection  to  the  jariadiction, 
appeared  g«nonlly  and  tried  the  cas«  de  doto, 
as  jurisdiction  of  the  parties  was  thereby  con- 
ferred, and  the  circuit  court  has  jurisdiction 
of  the  sabjeet-matter  ot  actions  at  law  on 
contracts. 

[Ed.  Notour— For  other  cases,  see  Justices  ot 
tibe^Peace,  Gent  Dig.  |i  467-476;  Dec  Dig.  | 

2.  Btidenok  (1441*)— Pabolto  YabtTbbhs 

or  WBITTKH  IITSTETJIIENT. 

Where  a  letter  parported  to  confirm  a 
"rerbal  arrangement"  for  the  installation  of  an 
indostrial  and  economic  enert  in  the  factory 
ot  ttie  company  to  whom  ft  was  written  and 
who  accepted  and  acqolesced  in  ft,  parol  evi- 
dence of  the  verbal  iarrangement  wmch  It  su- 
perseded to  alter  or  vary  its  terms  la  inadmis- 
sible. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
C^Dig.  H  1719-184B,  20SO-SM7;  Dec  Dig. 

8.  ConntACTS  (f  22*)— Bindino  EIfikot— Ao- 

CEPTANCE  OF  OFTBB  IN  WBmNO. 

Ad  offer  in  writing  to  sapply  serviees  was 
accepted  bjr  receiving  the  eervlces  tendered  with 
silent  acquiescence  in  the  agreement  as  framed. 

[Ed.  Note^For  other  cases,  see  Gontracta, 
Gent  Dig.  H  67-88, 104r-10S;  Dec  Dig.  |  22.*] 

4.  Tbial  (I  4fi«)— EtidbhCb— FXBLnaRABT 
PBOOF— BETSimOJT  OF  BSPORTS-^fEOSeaiTT 
OF  FiXIIfO  TlHE. 

In  an  action  on  a  contract  to  snpply  an 
expert  to  investigate  industrial  and  economic 
conditions  in  a  factory,  a  refusal  to  permit  an 
oflKdal  of  the  defendant  to  answer  questions' 
as  to  whether  he  retained  reports  received 
thereunder,  and  whether  he  ever  complained 
to  the  plaintiff  regarding  the  nature  oi  these 
reports,  was  proper,  where  no  time  was  fixed 
with  reference  to  any  of  the  qnesdons. 

[Ed.  Note.— For  other  cues,  see  Trial,  OenL 
Dig.  H  110-114:  Dec  Dig.  (  45.*] 

6.  CONTBAOTS  (S  28*)  —  EVIDKNCE  —  RETEN- 
TION OF  KBPOBTS. 

Such  evidence  was  also  Inadmissible  on 
the  ground  that  objections  to  the  nature  of  the 
reports  could  not  affect  the  question  of  the 
defendant's  acceptance  of  the  contract  embod- 
ied In  a  letter  written  to  the  defendant  at  a 
time  before  the  reports  were  made,  which  was 
the  matter  In  issue. 

[Ed.  Note.— For  other  cases,  see  Oontracts. 
Cent  Dig.  li  133-140, 1756, 1782-1784, 1785%. 
1820,  1821;  Dec  Dig.  S  28.*] 

6.  CoNTBAora  ({270*)— Aobxeuxiit  fob  Sxbt- 
icES  —  Rescission  —  Bbtubit  or  Bkpobtb 

Made— TiuE  of  Rbtdbn. 

A  retam  of  reports  made  under  a  contract 
for  the  services  of  an  iadustrial  expert  would 
not  affect  the  liability  of  the  company  to  whom 
the  serrices  were  rendered  upon  the  contract 
where  any  return  was  after  the  receipt  of  a 
bill  for  such  services. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1180,  1200:  Dec  Dig.  |  270.*] 


7.  Appeal  and  Bimm  (f  901*)^&aBiafium 
of  Ebbobb— Bttbden  of  Showing. 

One  who  assigns  error  must  affirmatively 
show  such  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3670:  Dec  Dig.  |  001.*] 

8.  BVIDERCE  (t  487*)— Pabol— Yabibd  Tebhb 
or  Weetibh  iNSiBinanT. 

Parol  evtdMice  is  competent  to  show  that 
a  writing  prima  fade  valla  la  mere  cover  for 
an  illegal  transaction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2026-2029;  Dec  Dig.  |  437.*] 

9.  GONTBAOTB  (I  120*)— InTAJUDITT— PEOCUI^ 
XHO  BVIDEffCX. 

A  contract  employing  private  detectives  to 
enter  a  factory,  and  as  employ^  procure  evi- 
dence of  larceny  and  embezzlement  of  goods, 
compensation  to  depend  upon  the  apprehensioD 
and  reporting  of  gulty  pereous.  Is  rmA  for  its 
tendency  to  induce  the  making  of  charges  ot 
the  trafficking  with  gnil^  persons  to  the  pri- 
vate profit  of  the  employer.  In  order  that  the 
compensation  provided  for  may  be  earned. 

[Ed.  Note. — For  other  cases,  see  Contracts. 
Cent.  Dig.  §i  616-632;  Dec  Dig.  {  129.*] 

Appeal  from  Olrcnlt  Court,  Milwaukee 
County;  Lawrence  W.  Halaey,  Judge 

Action  by  the  Manufactnrm'  &  Uercbants' 
Inspection  Bureau  against  the  Evwwear 
Hosiery  Company.  From  a  jadguent  fox 
plaintiff,  defoidant  qipeali.  Berwnd  and 
remanded. 

A.  M.  Newald,  of  Milwaukee,  for  appel- 
lant B.  F.  fialtxBtelii,  of  Milwaakeak  Cot 
respondoit. 

TtMUN,  J.  Thla  action  at  lav  upon  con- 
tract was  commenced  and  tried  In  the  civU 
court  tor  Milwaukee  county,  appealed  to  the 
drcoit  court,  wbere  a  new  trial  was  had 
without  objection  or  motion  to  dismlas  the 
appeal  from  the  dyll  court  The  plaiatUf 
recovered  judgment  In  conaeiinence  <tf  a  di- 
rected verdict,  and  the  appellant  appeals,  as- 
signing error  (1)  that  the  circuit  court  ao> 
quired  no  Jurisdiction  because  the  notice  ot 
appeal  was  not  served  upon  the  judge  of 
the  dvll  court;  (2)  the  circuit  court  erred 
In  excluding  evidence  in  support  of  the  vra- 
ments  in  the  answer. 

[1]  With  reference  to  the  first  ttror  as- 
signed. It  Is  Buffldent  to  Bay  tiiat  the  iiartles 
after  the  defective  appeal  from  the  dvU 
court  without  any  motion  to  dlsmlaa  that 
appeal  or  other  objection  to  the  jurlsdlcttoo 
appeared  g^erally  and  tried  the  case  de 
novo  in  the  circuit  court  This  conferred 
jurisdiction  of  the  parties  In  any  event  and 
of  the  subject-matter  of  actions  at  law  on 
contracts  the  circuit  court  always  had  Ju- 
risdiction. Boll  V.  Chrlstenson,  61  Wis.  676, 
21  N.  W.  521;  GtvauB  T.  SearH  136  Wla. 
608,  118  N.  W.  202. 

[2]  On  June  29,  1910,  plaintiff  wrote  to 
defendant:  "Confirming  our  verbal  arrange- 
ment of  June  27th,  I  will  say  that  we  will 
place  an  industrial  and  economic  expert  In 
your  plant  for  the  purpose  of  checking  the 
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gaieral  industrial  condlUom  therein,  at  tlie 
rate  of  $1C0  per  montli.  This  operative  Is 
to  be  placed  npini  your  pay  roll  at  tbe  same 
rate  of  wages  tbat  other  workmen  of  his 
class  are  reeelrlng.  Whatever  wages  are  to 
be  paid  to  this  man  are  to  be  deducted  from 
tbe  above  mentioned  sum,  except  wages  earn- 
ed b7  this  operative  bj  working  over  time 
or  on  Sunday  and  holidays,  and  also  any 
wages  earned  by  him  In  excess  of  $8  per  day, 
will  not  be  deducted.  It  Is  further  under- 
stood that  this  contract  can  be  terminated 
by  either  party  at  their  option,  however,  a 
weeks  notice  is  desired.  We  take  this  op- 
porbmlty  of  thanking  yon  for  Oie  business 
and  assure  yon  that  the  same  is  appreciat- 
ed." Tbe  "vu'bal  arrangement"  referred  to 
In  this  letter  occurred  on  June  27,  101(^  and 
on  this  day  one  of  tbe  employte  of  the  plain- 
tiff b^;an  work  fbr  defendant  The  defend- 
ant received  the  letter  of  June  29th  on  or 
about  the  day  of  its  date^  bnt  did  not  answer 
It.  It  continued  to  accept  the  Burlces  ct 
this  man  and  of  other  subordinates  of  tbe 
plaintiff  who  came  afterward,  and  the  plain- 
tiff b^an  on  June  29th  making  daily  reports 
In  writing  to  defendant,  and  continued  this 
until  September  S.  1910.  The  defendant  re- 
ceived all  these  reports.  The  vice  president 
of  the  defendant,  who  had  general  manage- 
ment of  its  factory  and  who  claims  to  have 
had  tbe  "verbal  arrangement"  with  plain- 
tiff, testifled:  "After  receiving  this  letter, 
•  •  •  the  operatives  of  the  plaintiff  com- 
pany were  placed  in  the  employ  of  our  com- 
pany. There  were  several  of  them.  Part 
of  the  time  I  placed  them  at  their  respective 
duties  myself;  and  that  was  after  the  re- 
ceipt of  this  letter.  On  each  occasion  when 
the  plaintiff  would  send  In  one  of  Its  oper- 
ators, it  would  send  him  with  a  letter  of 
introdoctiott  to  me.  I  would  read  the  letter 
and  then  place  the  employe.  I  received  sev- 
eral of  these  letters  of  introduction  after  the 
letter  of  June  29th,  and  placed  those  men 
upon  those  introductions.  Services  were  ren- 
dered by  the  plaintiff's  employ&i  at  the  plant 
of  the  defendant  between  these  dates,  June 
27th  and  September  6th.  They  did  hosiery 
work,  and  submitted  written  and  verbal  re- 
ports each  day.  I  received  all  these  written 
and  verbal  reports  and  the  first  of  the  writ- 
ten reports  was  June  29th  and  the  last  was 
September  Sth."  It  also  appeared  that  on 
August  SI,  1910,  the  plaintiff  sent  and  de- 
fendant received  a  statemoit  of  account 
showing  a  balance  due  from  defendant  to 
plaintiff  of  $92.20,  also  one  on  September  10, 
1910,  showing  a  like  balance  of  $234.45,  and 
the  vice  president  of  the  defendant  testified 
tbat  this  last  was  a  correct  statement  of  the 
services  rendered  at  the  rate  of  $150  a  month 
less  deductions  for  wages  paid  to  the  men 
by  defendant;  in  other  words,  corresponding 
with  tbe  qooted  letter  of  June  29th. 

Tbe  fiiregolng  testimony  was  given  while 
Che  witness  was  b^ng  examined  on  the  part 
1S8  N.W.— 40 


of  the  idalntlff  as  an  adverse  witness  pur- 
suant to  section  4068,  Stats.  The  defend- 
ant's counsel  undertook  what  Is  called  a 
cross-examinaUon  of  this  witness,  In  the 
course  of  which  be  asked  tbe  witness  to 
state  the  terms  of  the  oral  contract  or  "ver- 
bal arrangemoLt"  referred  to.  The  evidence 
was  excluded,  and  this  ruling  is  the  Princi- 
pe ground  of  complaint  on  this  appeaL  So 
far  as  the  rollng  was  based  upon  the  ground 
that  the  terms  of  Ota  letter  of  June  29, 1910, 
could  not  be  varied  or  altered  by  parol  evi- 
dence ct  a  precedmt  valid  oral  agreonent 
varying  ttom  the  wrlttm  ajg^eemeid:,  the 
ruling  was  correct  There  was  ample  pRKtf 
of  the  acceptance  of  and  acqnlesooice  In 
tbe  terms  of  the  letter  of  June  2&th  for  more 
than  two  mouths  by  acceptance  ct  dally  ser^ 
ice  thereunder.  The  letter  In  question  does 
not  by  referttice  to  tbe  "verbal  arrangement" 
make  tbat  a  part  of  the  writing,  bnt  it  pur- 
ports to  give  In  writing  the  true  version  of 
the  precedent  oral  contract 

[S]  If  the  defendant  had  signed  Its  ac- 
quiescence at  the  foot  of  the  letter  in  ques- 
tion, there  could  be  little  doubt  that  parol 
evidence  of  a  prior  oral  understanding  vary- 
ing this  writing  would  be  inadmissible.  But 
assent  by  acceptance  of  the  letter,  acceptance 
of  the  services  tendered  after  June  29th 
with  silent  acquiescence  In  this  version  of 
tbe  "verbal  arrangement"  la  quite  as  potent 
to  close  a  contract  as  a  written  declaration 
to  that  effect  Bills  of  sale,  promissory  notes, 
deeds,  and  many  other  writings  are  signed 
by  one  of  tbe  contracting  parties  and  deliv- 
ered to  another  who  receives  the  same  and 
orally  or  by  conduct  acquiesces  therein.  This 
party  cannot  afterwards  be  heard  to  alter  or 
modl^  the  writing  by  proof  of  some  ante- 
cedent oral  agreement  which  has  become 
represented  by  and  merged  in  the  wridng. 
Hooker  v.  Hyde,  61  Wis.  201,  21  N.  W.  62, 
and  cases  cited  in  op. 

[4,  6]  The  witness  was  then  asked  wh^- 
er  he  retained  the  reports  received  after  June 
29th  from  the  plaintiff,  whether  he  ever 
complained  to  the  plaintiff  regarding  tbe  na- 
ture of  these  reports,  and  whether  be  made 
any  objection  to  the  nature  of  these  reports. 
Objections  to  these  questions  were  sustained. 
There  was  no  error  in  this  ruling  because 
no  time  was  fixed  with  reference  to  any  of 
the  questions,  and  objections  to  the  nature 
of  the  reports  were  not  relevant  to  the  ques- 
tion of  defendant's  acceptance  of  the  con- 
tract embodied  in  the  letter  of  June  29th. 

[8]  Neither  could  it  affect  this  question  if 
the  defendant  returned  all  the  reports  after 
it  received  plaintiff's  bill. 

[7]  He  who  assigns  &tox  must  affirma- 
tively show  error. 

[I]  After  the  plaintiff  rested,  the  defend- 
ant recalled  its  vice  president  as  a  witness 
in  its  behalf,  and  offered  evidence^  whereup- 
on the  court  made  substantially  the  same 
rulings.    The  witness  then  further  testified 
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that  after  June  2^  I&IO,  be  had  conT^m- 
tiom  with  ■  re^eiaitatlTe  <a  tbe  plaUitllC 
relative  to  the  cootract  In  question.  Being 
asked  what  tbe  conversations  were,  counsel 
for  xdalntUf  interposed  an  objection  on  tbe 
ground  tbat  tbe  testimony  sougtat  to  be  elic- 
ited was  incompetent,  etc^  and  tended  to 
vary  tbe  contract  Altboog^  tbla  ruling  was 
correct  so  far  as  the  evidence  attempted  to 
merely  vary  tbe  writing  by  proving  a  dUEer' 
eut  valid  and  controlling  oral  contract, 
there  Is  another  ground  upon^  which  tbe  evi- 
dence first  «bove  ruled  out  mlj^t  have  been 
admissible.  Parol  evidence  Is  conytetent  to 
show  that  a  writing  apparoitly  good  on  Its 
face  is  a  mere  cover  for  an  Illegal  transac- 
tion; In  other  words,  to  show  Illegality. 
Twentieth  Century  Ca  v.  Quilling,  130  Wis. 
318,  110  N.  W.  174. 

[I]  "Contracts  to  pay  for  collecting  and 
procuring  testimony  to  be  used  In  evidence 
coupled  with  the  condition  that  the  con- 
tractee's  right  to  compensation  depends  up- 
on tbe  character  of  tbe  testimony  produced 
or  upon  the  result  of  the  suit  in  which  it  is 
to  be  used  have  bean  universally  condemned 
by  the  courts  as  contrary  to  public  policy, 
for  the  reason  that  such  agreementa  hold 
out  an  inducement  to  commit  fraud,  or  pro- 
cure persons  to  commit  perjury."  Note  to 
Hughes  V.  Mulllns,  IB  Ann.  Cas.  200.  213; 
Sherman  v.  Burton,  166  Mich.  203,  130  N. 
W.  687,  33  L.  R.  A.  (N.  8.)  87,  and  note; 
Goodrich  v.  Tenney,  144  111.  422,  33  N.  E.  44, 
10  L.  R.  A.  371,  and  cases  In  uot^  86  Am. 
St  Rep.  460 ;  Neece  v.  Jos^h,  05  Ark.  552, 
129  S.  W.  707,  SO  L.  R.  A.  (N.  S.)  278,  and 
cases  in  note,  Ann.  Cas.  1012A,  656;  Quirk 
V.  Mnller.  14  Mont  467,  36  Pac.  1077,  25  L. 
R.  A.  87,  43  Am.  St  Rep.  647. 

Stanley  v.  Jones.  20  Eng.  Com.  Law,  165, 
7  Bingham,  360,  presented  a  case  where  the 
promisor  believed  be  had  been  defrauded, 
and  that  the  promisee  was  in  i>o88es8ion  of 
evidence  to  make  this  manifest  and  to 
prove  that  the  promisor  was  entitled  to  re- 
cover considerable  sums  of  money  from  tbe 
persons  who  defrauded  blm,  so  he  agreed  to 
pay  tbe  promisee  one-eighth  part  of  the  clear 
amount  of  such  sum  as  he  might  thereafter 
recover  through  the  means  of  the  promisee. 
This  contract  was  h^d  illegal,  and  it  was 
tboi^ht  that  it  amounted  to  the  offense  of 
champerty.  It  Is  also  said  that,  if  there  was 
any  difference  between  this  contract  and 
champerty,  the  difference  was  strong 
against  the  legality  of  tbe  contract  because 
"the  bargain  to  furnish  and  to  procure  evi- 
dence for  the  consideration  of  a  money  pay- 
mmt  In  iwoportlon  to  tbe  effect  produced  by 
sadi  evldoice  has  a  direct  and  manifest 
tudency  to  pervert  the  course  of  Justice^" 

Thomas  v.  Caulkett  57  Mich.  892,  24  N. 
W.  1S4,  68  Am.  B«p.  868,  was  where  no  litl- 
gation  was  priding  or  apparently  contem- 
plated, but  tbe  promisor  considered  that  be 
bad  a  cause  of  action  arising  out  of  Injnrtes 


in  a  railroad  acddoit,  and  ptocttred  tb» 
promisee,  who  was  a  physlclaD,  to  go  with 
blm  and  lay  tbe  facts  rdative  to  the  ex- 
teat  of  bis  disability  before  tbe  railroad 
company's  counsel  and  medical  advisers  in 
consldwatlon  of  a  contingent  fee.  Tbe  phy- 
sician did  so,  a  settlement  was  reached,  and 
tbe  lAysiclan  sued  for  bis  eonttngait  fee, 
but  it  was  held  that  sudi  contract  was  Ille- 
gal, and  recovery  was  not  allowed. 

In  Meece  v.  Joseph,  95  Ark.  552,  128  S.  W. 
797, 80  L.  B.  A.  (X.  S.)  278,  Ann.  Gas.  10m. 
66S,  It  was  held  ttiat  a  contract  to  secure 
evidence  of  a  given  state  of  facts  which  will 
permit  the  winning  of  a  lawsuit  la  void  as 
against  public  policy.  It  la  said:  "A  con- 
tract Is  void  as  against  public  policy  if  by 
It  one  of  the  parties  agrees  to  secure  such 
testimony  as  will  enable  the  other  to  win 
an  existing  or  contemplated  suit  It  is  not 
necessary  that  the  contract  should  oont^- 
plate  the  prodnction  of  perjured  testimony. 
It  is  void  because  its  tendency  Is  to  promote 
unlawful  acts." 

In  Glllett  V.  Logan  Coun^,  67  ID.  256, 
where  the  county  authorities  contracted  with 
one  McNeal  to  hunt  up  and  prepare  testi- 
mony for  the  county  for  a  fee  In  part  con- 
tingent upon  the  outcome  of  the  case  in 
which  the  testimony  was  to  be  used,  the  con- 
tract was  held  Ill^l.  On  account  of  Its 
corrupting  tendency  It  was  considered  against 
public  policy. 

In  Casserleigb  v.  Wood,  119  Fed.  308,  66 
G.  a  A.  212,  the  contract  is  set  out  In  the 
statement  of  facts  preceding  the  opinion  of 
tbe  court  and  it  provides  a  contlng^t  com- 
pensation to  the  promisee  for  disclosing  evi- 
dence theretofore  collected  by  him  and  then 
in  bis  possession.  The  court  said:  "While 
such  contracts  may  at  times  result  in  the  en- 
forcemrat  of  rights  that  would  otherwise  be 
lost,  yet  we  are  persuaded  that  as  a  general 
rule  they  tend  to  disturb  the  peace  of  society 
and  occasion  suits  that  otherwise  would  not 
have  been  brought  and  which  ought  not  to 
have  been  brought  •  •  •  We  are  also 
of  opinion  that  even  If  an  action  at  law 
could  be  maintained  for  a  breach  of  the  con- 
tract yet  it  Is  so  for  meretricious  and  taint- 
ed with  Illegality  that  a  court  of  equity 
ought  not  to  enforce  It  spedflcally." 

In  Lyon  v.  Hussey.  82  Hun,  15,  31  N.  Y. 
Supp.  281,  no  litigation  was  pending,  but 
tbe  contract  sued  on  was  one  to  furnish 
evidence  to  establish  tbe  claim  of  the  plain- 
tiff In  a  litigation  to  be  commenced.  The 
court  said:  "It  Is  clear  that  sueh  a  con- 
tract is  against  public  policy."  Se^  also, 
Langdon  v.  Conlln,  67  Neb.  243.  9S  N.  W. 
389,  60  L.  R.  A.  429,  108  Am.  St  Rep.  643, 
2  Ann.  Cas.  834,  where  the  contract  was 
between  an  attoriiey  and  another  persm  Iff 
which  ttte  latter  agreed  to  assist  In  lodHng 
after  and  procuring  witnesses  whoee  testi- 
mony was  to  be  used  In  cases  and  to  secure 
tba  employment  of  tbe  attorney  in  sn^  car 
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89,  all  in  consideration  of  a  share  of  the 
fees  which  the  attorn^  should  receive  for 
his  serrlces.  Holland  t.  Sheeban,  108  Minn. 
362,  122  N.  W.  1,  23  L.  B.  A.  (N.  S.)  610,  17 
Ann.  Gas.  687. 

Hughes  T.  Mullins,  36  Mont  267,  92  Pac. 
758,  13  Ann.  Cas.  209,  presented  the  case  of 
a  written  contract  to  procare  evidence  re- 
latins  to  a  specified  subject  The  compensa- 
tion was  contingent,  but  to  be  paid  whether 
the  evidence  was  used  In  court  or  not,  and 
the  evidence  was  of  a  nature  tending  to 
show  that  fraud  had  been  perpetrated  by  a 
third  person  upon  the  party  agreeing  to  pay 
the  contingent  compensation.  Quoting  from 
Qolrk  v.  Muller,  14  Mont  467,  86  Pac.  1077, 
25  li.  R.  A.  87,  43  Am.  St  Rep.  647.  the 
court  said:  "We  do  not  bold  the  contract 
void  because  It  was  an  agreement  to  pro- 
cure perjury,  or  because  it  did  procure  per- 
Jniy;  bat  the  contract  bad  the  tendency  and 
opened  a  very  strong  temptation  to  the  pro- 
caremeut  of  perjury."  The  word  "perjury" 
does  Dot  ezhanst  or  limit  the  mischievous 
possibilities  ot  such  contracts-  If  the  con- 
tract Is  promotive  of  ftilse  diarges  which 
moat  in  the  end  be  supported  by  perjury,  or 
make  the  accnsN  liable^  or  even  if  it  is  only 
promotlTe  of  Ut^tlon  one  having  no 
interest  In  the  litigation.  It  Is  against  pub- 
lic policy.  Oowles  v.  Rochester,  eta,  Co.,  61 
App.  Div.  414.  80  M.  Y.  Snpp.  811;  ReyneU 
V.  Sprye,  1  De  G.  M.  ft  G.  660;  Bees  v.  De 
Bamardy.  2  Cb.  0896)  487. 

Wllmotb  T.  Hensel,  USl  Pa.  200.  2S  AtL 
86,  31  Am.  St  Bep.  738,  Is  the  only  case  we 
find  stnuewhat  to  tbe  contrary  where  a 
speaker  at  a  political  meeting  dedared  that 
he  would  pay  (1,000  for  the  c<Hivlctlon  of 
any  person  guilty  of  any  violation  of  the 
election  laws,  and  also  referred  to  a  handbill 
offering  a  like  reward  signed  by  him  as 
chairman  of  a  committee:  The  plaintiff, 
who  was  a  railroad  policeman  bearing  of 
It,  obtained  from  one  Howard,  a  tax  collect- 
or, a  tax  receipt  running  to  a  fictitious  per- 
son, and  also  a  nnmber  of  tax  receipts  in 
blank  for  which  the  plaintiff  paid  the  other 
ofllcer.  These  tax  receipts  were  for  the  pur- 
pose of  qualifying  fictitious  or  unqualified 
real  persons  aa  voters.  Plaintiff  then  caus- 
ed the  arrest  of  the  tax  collector,  who  plead- 
ed guilty,  tbe  Judge  suspended  sentence,  and 
plaintiff  brought  action  against  defendant, 
who  set  up  various  defense,  Inclndlug  that 
of  illegality.  The  contract  was  held  valid, 
but  tbe  decision  smacks  more  of  politics  than 
of  law,  and  the  Jury  was  permitted  to  pass 
upon  the  motives  of  the  parties.  So  that  in 
any  event  it  Is  not  conclusive  of  the  Instant 
case  which  has  not  been  submitted  to  the 
Jury. 

Tbe  exact  contract  to  which  the  oral  evi- 
dence is  directed  we  most  presume  to  be 
that  pleaded  In  tbe  answer.  This  Is  stated 
as  follows:  "It  was  agreed  that  the  plain- 
tiff sbonld  rmder  secret  service  to  tbe  de- 


fendant In  and  about  the  plant  of  said  de- 
fendant, •  •  •  for  the  purpose  of  detect- 
ing acts  of  larceny  and  embezzlement  of  the 
goods  in  the  factory  of  said  defendant,  to  ap- 
prehend the  person  or  persons  guilty  thereof, 
to  report  the  same  to  the  defendant  and  to 
produce  to  this  defendant  or  its  officers  the 
person  or  persons  guilty  of  such  acts  with 
the  stolen  goods  In  their  possession."  Tbe 
contingency  was  as  follows:  If  the  plain- 
tiff should  be  successful  in  Its  Investigation 
by  in  fact  detecting  such  acts  of  larceny 
and  embezzlement  as  aforesaid,  and  appre- 
hending the  person  or  persons  guilty  there- 
of, and  reporting  tbe  same  to  this  defend- 
ant, and  producing  tbem  before  this  defend- 
ant with  the  stolen  goods  in  their  posses- 
sion, In  such  case  the  defendant  should  pay, 
etc.  To  "apprehend  the  persons  guilty"  must 
be  either  to  arrest  them  by  regular  process 
of  law  or  privately.  To  produce  to  the  de- 
fendant or  its  officers  the  person  guilty,  with 
the  stolen  goods  In  his  possession,  could  only 
be  done  by  Inducing  some  person  to  make 
confession  and  appear  before  the  defend- 
ant's officers  or  to  forcibly  take  persons 
tbore.  Tbe  whole  t^dency  of  tbe  contract 
Is  to  induce  the  promisee  In  order  to  earn 
bis  monev  to  make  chaises  against  and  Cas- 
ten  upon  other  persons  chs^es  of  larceny 
and  embe&slanent,  and  then.  In  addition  to 
this,  to  assume  the  character  of  public  of- 
ficers, and  apprehend  sucb  persons,  and 
bring  tbem  before  the  officers  of  the  defend- 
ant with  tbe  stolen  goods,  not  on  their  per- 
son, but  in  their  possession.  We  (»nnot 
assume  tbe  defendant  was  making  this  con- 
tract for  the  purpose  of  satisfying  idle  cu- 
riosity. It  had  some  serious  motive.  If  the 
plaintiff  performed  as  required  by  the  con- 
tract. It  became  the  public  duty  of  tbe  de- 
fendant to  make  complaint  and  institute  a 
public  prosecution,  and  to  give  in  the  name 
of  defendant  or  Its  employes  as  witnesses. 
It  might,  on  the  other  hand,  have  intended 
to  settle  privately  with  the  gullly  person  and 
suppress  the  public  prosecution,  but  in  ei- 
ther case  the  tendency  of  the  contract  Is  to 
the  commission  of  unlawful  acts  on  the  part 
of  the  parties  to  It.  either  a  contract  to  pro- 
cure evidence  to  produce  a  certain  result  or  to 
Induce  the  making  of  charges  by  the  plaintiff 
In  order  to  earn  his  fee,  or  to  provide  for 
traffic  by  plaintiff  and  defendant  with  per- 
sons guilty  of  larceny  to  the  private  profit  of 
defendant.  Further  evidence  may  relieve 
this  contract  of  its  Illegal  features  or  con- 
firm Its  illegality,  but  sufficient  appears  in 
the  pleading  to  admit  oral  proof  of  the  real 
consideration  of  the  contract  and  to  permit 
the  Introduction  of  the  defense  of  Illegally. 

It  Is  not  necessary  that  the  contingency 
upon  which  the  compensation  of  the  promisee 
rests  should  be  the  winning  of  a  lawsuit 
Any  other  contingency  that  would  have  tbe 
same  effect  in  instigating  false  charges,  or 
In  Inducing  tbe  promisee  to  stretch  bis  evl- 


Digitized  by 


628 


m  NOBTHWBSTEBX  BEPOBTEB 


(Wli. 


dence  up  to  a  given  mark  is  order  to  get  Us 
pay,  would  be  the  same  In  principle.  Here 
the  service  Is  to  be  secret,  tbe  act  discovered 
must  constitute  larceny  or  embezzlement, 
the  person  accused  must  be  apprehended  and 
brons^t  before  the  officers  of  the  defendant, 
and  there  must  be  proof  that  the  stolen 
goods  are  In  bis  possession.  If  there  were 
no  fee  contbigent  upon  success,  but  a  regu- 
lar compensation,  tbere  could  be  no  illegal- 
ity about  it  It  is  the  contingent  nature 
of  the  compeusationt  and  its  tendency  to  in- 
duce false  charges  and  all  the  fraud  and 
trickery  of  the  private  detective  business 
that  prima  fade  stamps  this  contract  with 
UlegaUty. 

Zt  follows  that  the  ]ndgmrat  should  be 
revised,  and  the  canse  remanded  for  a  new 
triaL  It  la  80  ordered. 


STATD  ez  reL  MILLER  et  al.  v.  THOMPSON. 
(Siymme  Gonrt  of  WUcodsId.  Nov.  19*  1912.) 

1.  TaXATIOR  (S  848*)— ABSBSSmiTT— Valita- 

TION. 

The  value  of  real  property  for  assessment 
purposes  was  the  full  value  which  coold  ordi- 
natuy  be  obtained  for  It  at  private  sale,  and 
hence  was  not  affected  by  the  fact  that  the 
property  was  not  on  a  paying  basis  as  managed, 
by  the  value  of  the  baildlogs  tf  they  should  be 
torn  down,  nor  by  the  fact  that  a  90-year  lease 
and  new  buildings  would  produce  more  revenue. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  K  684-689;  Dec  Dig.  S  348.*] 

2.  TaXATICUT   (I  490*)— ASSESSMKNT— RBVIKW 
— SCOPB. 

On  certiorari  to  review  the  confirmation  of 
an  asseaament  by  the  board  of  review,  only 
jurisdictioDBl  matters  can  be  reached,  and  the 
board's  action  cannot  he  disturbed  where  there 
is  reasonable  ground  for  belief  that  it  was  the 
rcaolt  of  honest  judgment 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  890-910;  Dec  Dig.  |  496.*] 

3.  Taxation  (|  485*)— Abgdessob'b  Valuation 

— PBESmPTION  OT  VAUDITT. 

An  assessor's  valuation  laid  before  a  board 
of  review  is  presumptively  correct 

[Ed.  Note. — For  other  cases,  see  Taxatioo, 
Cent  Dig.  {{  861-864;  Dec  Dig.  {  485.*] 

4.  Taxation  (i  490*)— Valttation— Decision 
OrBOABD  OF  Revibw— Pbehumption. 

A  decision  of  the  board  of  review  as  to  an 
assessor's  valuation  Is  presumptively  correct 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ii  872,  878;  Dea  Dig.  i  490.*] 

Appeal  from  Olrcult  Court  Milwaukee 
County;  L.  W.  Halsey,  Judge. 

Certiorari  by  the  State,  on  Oie  relation 
of  G^rge  P.  Miller  and  another,  against 
Carl  D.  Thompson,  to  review  the  action  of 
the  board  of  review  In  conflrmlng  an  assess- 
ment From  a  jndgm^t  for  plaintiffs,  de- 
fendant appeals.  Reversed  and  remanded, 
with  dlrecttona, 

Daniel  W.  Hoan,  City  Atty.,  of  Milwaukee, 
for  appellant  Miller,  Mack  &  FalrchUd,  of 
Milwaukee,  for  respondent  • 


KERWIN,  J.  This  Is  a  proceeding  to  re- 
view a  Judgment  of  the  drcuit  court  tor  Mil- 
waukee county  declaring  Illegal  and  void 
the  action  of  the  board  of  review  la  confirm- 
ing the  assessor's  assessment  of  respondent's 
property,  and  setting  aside  the  assessment 
and  action  of  the  board  of  review.  The  mat- 
ter was  brought  to  a  bearing  upon  the  return 
of  the  appellant,  Carl  D.  Thompson,  city 
clerk  of  the  city  of  Milwaukee,  and  as  such 
clerk  of  the  board  of  review.  The  errors  as 
signed  Involve  the  following  propositions: 
(1)  That  the  assesement  of  $2,900,000  on  the 
real  estate  and  improvements  was  Improper, 
arbitrary,  illegal,  and  without  Jnrlsdlctlou; 
C2)  that  the  assessed  valuation  of  said  prop- 
erty for  the  year  1911  should  have  been  fix- 
ed by  the  board  of  review  at  the  sum  of  $2,- 
600,000  apportioned  as  foUows:  $2,600,000  as 
the  assessed  valuation  of  real  estate,  exclu- 
sive of  buildings  and  Improvements  thereon, 
and  no  dollars  as  the  assessed  valuation  of 
the  buildings  and  Improvemaits  on  said  real 
estate.  The  real  controversy  on  this  appeal 
is  whether  the  board  of  review  was  Justified 
in  affirming  the  assessment  The  property 
involved  is  the  Planklnton  House  property 
In  the  dty  of  Milwaukee.  The  assessment 
had  been  entered  upon  the  assessment  roll, 
and  delivered  to  the  city  clerk  of  the  city  of 
Milwaukee.  The  Judgment  of  the  circuit 
court  reversed  the  action  of  the  board  of  re- 
view and  set  aside  the  assessment  The  writ 
of  certiorari  was  issued  at  the  Instance  of 
H.  A.  J.  Upbam  and  G^rge  F.  Miller,  as 
trustees  of  the  estate  of  John  Planklnton. 
The  assessment  placed  upon  the  property  by 
the  assessor  was  Itemized  between  the  real 
estate  and  improvements  on  the  real  estate 
as  follows:  Real  eatate  $2,600,000.  Improve- 
ments $300,000.  On  the  hearing  It  was  con- 
ceded for  the  purpose  of  the  hearing  at  least 
tliat  the  real  estate  exclusive  of  buIKUngs 
was  worth  $2,600,000,  but  objection  to  the 
assessment  of  the  additional  $300,000  on  ac- 
count of  buildings  and  Improvements  on  the 
real  estate  was  pressed.  George  P.  Miller, 
one  of  the  trustees  of  the  Planklnton  estate, 
testified  before  the  Iward  of  review  that  be 
was  familiar  with  the  land  in  controversy, 
giving  a  description  of  it;  that  the  property 
had  been  rented  at  best  available  prices,  and 
that  in  the  course  of  the  last  few  years  the 
taxes  and  rents  have  Increased;  that  the  as- 
sessment of  $2,600,000  for  the  ground  Is 
about  right,  or  at  least  he  did  not  desbre  to 
make  any  particular  objection  to  It;  that 
considering  the  real  estate  worth  $2,600,000 
the  Improvements  thereon  are  only  worth 
the  wreckage,  because  with  an  assessment  of 
$2,600,000.  estimating  taxes  at  17  mills,  the 
taxes  upon  the  property  would  be  In  the 
neighborhood  of  $50,000,  and  if  the  hotel 
business  situate  upon  the  property  did  not 
make  money  the  rent  from  the  property  aft- 
er payment  of  expenses  and  repairs  would 
not  pay  the  taxes;  that  In  order  to  make  the^ 
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proper^  earn  the  taxes  It  has  to  be  ImiwoT- 
ed,  and  to.  run  tbe  property  In  the  presoit 
state  with  the  present  ImproTements  with 
taxes  increasing  would  mean  confiBcatlon,  as 
the  taxes  would  take  all  the  Income;  that 
the  trustees  have  been  trying  for  three  years 
to  rent  the  property  for  a  iterlod  of  89  years 
and  have  negotiated  to  that  effect;  that  a 
9&-yeBr  lease  would  secure  an  average  an- 
nual rental  of  about  $125,000;  that  the  prop- 
erty was  farther  menaced  because  the  build- 
ings, eqwdally  Including  tbe  Planklnton 
House  Hotel,  are  old  and  not  In  accord  wltb 
what  people  expect  In  a  first-class  hotel, 
therefore,  tbe  lessee  Intends  to  tear  down 
the  buildings  and  constmet  a  new  hotel, 
iaence  tbe  ImproTementff,  Including  the  build- 
ings, furniture,  fixtures,  etc.,  are  largely 
sacrificed;  that;  even  If  the  estate  had  not 
beoL  leased  and  tbe  buildings  used,  erety 
year  they  use  them  they  are  running  be- 
hind, and  tbe  buildings  have  no  market  val- 
ue, because  in  case  of  tbe  removal  ct  these 
and  tbe  erection  of  new  buildings  the  old 
buUdingB  are  worth  only  wreckage;  that 
the  real  estate  Is  so  valuable  it  has  to  be  im- 
proved in  order  to  make  it  earn  anything 
or  the  taxes  will  eat  It  up,  and.  If  it  Is  nec- 
eaaarj  to  Improve  It  In  order  to  make  the 
taxes,  you  cannot  say  the  Improvements  are 
worth  a  cent;  that  the  99-year  lease  Is  In  ef- 
fect subject  to  the  approval  of  tbe  court; 
that  Insurance  policies  are  out  on  these 
buildings  for  at  least  |800,000;  that  the 
total  rentals  In  iSW  were  between  $70,000 
and  $71,000. 

The  foregoing  Is,  In  substance^  the  materi- 
al part  of  the  evidence  given  by  Mr.  MUler, 
and  no  other  evidence  was  offored  on  the 
part  of  the  trustees.  The  question,  therefore, 
arises  whether  the  board  of  review  was 
within  its  jurisdiction  In  affirming  the  valu- 
ation made  by  tbe  assessor. 

£1]  The  £act  that  the  property  Is  not  on 
a  paying  tasis  as  presently  managed  does 
not  establish  its  value,  nor  does  the  value  of 
the  buildingSi  if  torn  down,  establish  their 
value  as  a  going  concern.  So  far  as  tbe  evi- 
dence shows,  the  buildings  may  be  the  main 
source  of  revenue,  and  without  any  build- 
ings there  would  be  no  revenue  from  the 
property.  Nor  does  tbe  fact  that  a  99-year 
lease  and  new  buildings  will  produce  more 
revalue  from  the  property  establish  ttiat  tbe 
inesoit  Imioovementa  on  the  ground  are  not 
worth  the  assessed  valuation.  Real  estate 
should  be  valued  by  the  assessor  at  the  full 
value  wtalfih  could  ordinarily  be  obtained 
thi^efor  at  private  sale.  Sections  1085, 1052. 
Stats.;  State  ex  reL  Foster  L.  Co.  v.  Wil- 
liams, 128  Wis.  ei,  100  N.  W.  1048;  Salscbei- 
der  V.  Pt  Howard,  46  Wis.  S19.  The  evi- 
dence of  Mr.  Miller  was  not  evidence  of  the 
martcet  value  of  the  property,  or  what  price 
could  ordinarily  be  obtained  for  It  at  pri- 
vate sale. 

[2]  In  review  upon  certiorari  only  Juris- 


dictional matters  can  be  reached,  and  the 
action  of  the  board  of  review  cannot  be  dia- 
turbed  if  th«*e  be  reasonable  ground  for  be- 
lief that  it  was  the  result  of  honest  judg- 
ment. State  ex  rel.  Foster  U  Co.  v.  Wil- 
liams, supra;  State  ex  rel.  Hanna  D.  Go.  v. 
Willcuts,  143  WlBL  44B,  128  N.'  W.  07;  State 
ex  reL  City  of  Augusta  v.  Loaby  et  al,  116 
Wis.  67,  90  N.  W.  188;  iState  ex  rel.  Mani- 
towoc V.  Clerk,  etc.,  60  Wis.  16,  10  N.  W. 
617;  State  ex  rel.  Lake  Nebagamon  L  Go. 
V.  McPhee,  149  Wis.  76,  185  K.  W.  470,  and 
cases  dted. 

[3]  An  assessor's  valuation  laid  before  a 
board  of  review  la  presumed  in  the  absence 
of  evidence  to  bnpeadi  it  to  be  correct 
State  ex  r^  VUae  v.  Wharton,  117  Wis.  668^ 
94  N.  W.  36a 

E4]  And  the  presumption  is  that  the  de- 
cision of  the  board  of  review  as  to  valnaUou 
Is  correct  State  ex  reL  Davis  &  &  L.  Co. 
V.  Pors,  107  Wla.  420,  83  N.  W.  706,  51  U 
B.  A.  911;  Stal»  ex  rd.  Glronx  v.  Lien,  106 
Wis.  316,  84  N.  W.  422;  State  ex  rel.  Steams 
L.  Od.  t.  Fisher,  124  Wis.  271,  102  N.  W. 
566;  State  ex  rel.  Heller  v.  Lawler,  103  Wis. 
460,  78  N.  W.  777;  State  ex  rel.  BUls 
Thome,  112  Wis.  81,  87  N.  W.  797,  56  U  B. 
A.  960. 

Tbe  judicial  review  of  action  of  the  board 
of  review  on  certiorari  only  extends  to  the 
correction  of  jurisdictional  errors.  State  ex 
rel.  Foster  L.  Co.  v.  Williams,  128  Wis.  61, 
100  N.  W.  lOiS;  State  ex  reL  Hlnes  U  Co. 
V.  Fisher,  120  Wis.  67,  106  N.  W.  206.  We 
are  convinced  that  there  was  no  jurisdiction- 
al error  in  tbe  dedalon  of  the  board  of  re- 
view in  affirming  tbe  valuation  ot  the  as- 
sessor. Therefore  the  court  below  was  in 
error  in  disturbing  the  decision  of  the  board, 

The  JudgmNit  of  the  court  below  la  re- 
versed, and  the  cause  ronanded,  with  di- 
rections to  affirm  the  decision  of  the  board 
of  review. 


FLINT  et  ftL  v.  WISCONSIN  TRUST  00. 
et  aL 

(Supreme  Court  of  Wisconsin.    Nov.  19,  1912.) 

1.  Wills  (8  441»)—CoNSTBucnoN— Intent. 

In  conBtnilng  a  will,  the  vital  thine  is  to 
ascertain  what  the  testator  meant,  and  dIb  in- 
tention must  be  gathered  from  the  instrument 
aa  a  whole,  read  ia  tbe  light  of  tbe  circumstanc- 
es which  surrounded  him  when  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  958;  Dee.  Dig.  |  441.«] 

2.  WnXB  (I  506*)— CONSTBCOTION— "HkIBS." 

The  word  "heirs"  fn  a  will  primarily  Is 
used  in  its  legal  or  technical  sense,  and,  unless 
the  context  shows  a  contraiy  intention,  must  be 
construed  as  meaning  all  tnoae  wbo  In  case  of 
intestacy  would  be  entitled  by  law  to  Inherit  on 
tbe  death  of  tbe  testator  or  ancestor  named. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  1090-1099;  Dec.  Dig.  {  606.* 

For  other  definitions,  see  Words  and  Pbias- 
es.  ToL  4,  pp.  3241-8205;  voL  8,  pp.  7677- 
76T8.1 
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3.  WiLu  a  600*)— Oonmnoxion— ^ns. 

Before  *  conrt  can  uj  tint  the  word 
"heln,"  as  need  In  a  will,  u  not  ased  in  Ita 
priiuar7i  tedioical  meaning,  it  Bhoold  clearly 
aivear  that  the  testator  did  not  nae  the  vord 
advIaedlT,  and  that  he  Intended  to  aay  ioine- 
thing  diffetent  f  nun  what  he  did  say. 

[Ed.  Note.— For  other  caaes,  aee  WUla,  Gent 
DI^.  11  1090-1099;  Dee.  Dlg7s  606.*] 

4.  Wiixa  (8  629*)  ~  OoNSTBUonoN  —  Vested 

AND  OoNTJNaBHT  ESTATE. 

The  rule  of  law  which  favora  vested  es- 
tates rather  than  contingent  onea  is  practically 
a  rule  of  construction  that  may  have  controlling 
weight  in  a  doubtful  case,  hot  cannot  defeat 
the  intent  of  the  testator  where  that  Intent  is 
reasonably  clear. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dfg.  SS  1461.  1462 ;  Dec.  Dig.  S  629.*] 

5.  Wills  (f  S06*)-^ONSTBUcnoN— "Heibs.** 

Where  a  testator  bequeathed  to  his  sister 
a  city  lot  and  directed  that  a  building  be  erect- 
ed thereon,  rents  to  go  to  the  sister,  the  lot  to 
be  held  for  life,  remainder  to  her  heirs  in  fee, 
the  word  "heirs"  will  be  constmed  technically 
to  mean  those  who  would  be  entitled  by  law  to 
inherit  on  the  death  of  the  testator;  there  be- 
ing nothing  in  the  will  to  show  an  intention 
that  the  word  "heirs"  should  mean  "children." 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  K  1090-1099 ;  Dec.  Dig.  i  606.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Lawrence  W.  Halsey,  Judge. 

Action  by  Wyman  K.  Flint  and  others 
against  the  Wisconsin  Trust  Company  and 
others.  From  a  judgment  for  plaintUEs,  de- 
fendants appeal.  Affirmed. 

This  Is  an  action  of  ejectmmt  Plalntlflb 
and  defendants  claim  title  from  a  common 
source,  to  wit,  tbe  will  of  U.  B.  Kneeland, 
who  died  July  1,  187S,  seised  in  fee  simple 
of  the  premises  involTed  in  this  suit  The 
wlH,  omitting  purely  formal  parts,  is  as  fol- 
lows: "First  I  direct  that  as  soon  as  is 
omTenlent  after  my  decease  all  my  Just 
debts  be  i>ald.  Second.  I  vUl  and  direct 
that  as  soon  as  It  can  be  conTenlently  done 
after  my  decease,  my  executor  erect  upon 
the  lots  in  Forest  Home  Cemetery,  of  which 
my  father  died  seised,  a  family  monument  and 
that  he  otherwise  improve  said  lots  to  and 
at  a  cost  not  less  than  two  thousand  dollars 
nor  more  than  three  thousand  and  In  aucb 
manner  as  to  my  said  executor  conaultiug 
with  my  sisters  shall  see  fit  Third.  I  will 
and  direct  that  as  soon  after  my  decease  as 
my  personal  estate  will  reasonably  admit  my 
said  executor  erect  upon  the  west  fifty-five 
feet  of  lot  No.  twelve  In  block  No.  fifty-eight 
in  the  fourth  ward  of  the  city  of  Milwaukee, 
on  the  northeast  corner  of  Spring  anu  West 
Water  streets,  a  brick  block  to  be  called 
"Kneeland's  Block,"  covering  the  whole  of 
my  ground  there,  and  to  have  the  name  of 
the  blod£  set  in  front  Id  cut  stone,  tbe  said 
block  to  cost  not  less  than  fifteen  nor  more 
than  twenty  thousand  dollars.  If  my  per- 
sonal estate  shall  not  be  sufficient  thereto  at 
the  time  my  estate  shall  be  settled  or  ready 
for  settlement,  other  than  touching  (?)  tbe 
above  direction,  then  I  direct  that  the  same 


be  put  at  interest  until  it  with  the  rents  of 
such  tot  and  such  sum  as  my  sister,  Sarah 
O.  Chandler,  shall  see  fit  to  add  thereto,  shall 
be  sufficient  to  erect  such  blocic  Fourth. 
I  give  and  bequeath  the  said  west  Glty- 
five  feet  of  said  lot  No.  twelve  in  block  No. 
fifty-eight,  in  the  said  fourth  ward,  comer  of 
Spring  and  West  Water  streets,  atibject  to 
the  accumulation  of  rents  aforesaid,  to  my 
sister  Sarah  O.  Chandler,  for  life  remainder 
to  her  h^s  in  fee.  Fifth.  I  give  and  be- 
queath to  my  sister  Ell^  0.  Sexton  all  my 
Interest  in  and  to  lots  Nob.  five  and  six,  in 
block  No.  twenty-two  <22)  in  the  seventh 
ward  of  the  city  of  Milwaukee,  to  have  and 
to  hold  to  herself,  her  heirs  and  assigns  for- 
ever. Sixth.  I  give  and  bequeath  to  my  sis- 
ter Frances  Flint  all  my  Interest  In  section 
sixteen  In  township  No.  seven  north,  of  range 
twenty-two  (22)  east,  to  have  and  to  hold 
to  herself,  her  heirs  and  assigns  forever. 
Seventh.  I  will  and  direct  that  my  executor 
convert  all  the  rest  and  residue  of  my  real 
estate  of  which  I  shall  die  seised  Into  money, 
selling  the  same  at  such  time  and  In  su(^ 
manner  as  to  him  shall  seem  fit  and  proper, 
and  upon  such  terms  of  sale  as  to  him  shall 
seem  fit  and  If  he  sell  upon  credit  tSxea  such 
credits  to  be  divided  as  hereinafter  provided. 
After  my  said  executor  shall  have  convoted 
aU  my  real  estate  Into  mon^,  paid  my  debts 
and  constructed  and  erected  such  monoment, 
that  I  wUl  and  direct  that  he  divide  the 
proceeds  thereof  eaually  between  my  said 
sisters,  their  beirs  and  1^1  representatives, 
share  and  share  alike.  Eighth.  I  will  and 
direct  that  aU  ttie  rest  and  residue  of  my 
personal  estate  to  which  resort  Is  first  to 
be  bad  to  erect  said  monnmntt  and  which 
shall  remain  after  the  erection  of  sold  block 
shall  be  divided  eqtially  among  my  sist^ 
aforesaid  and  their  l^al  representativea,  the 
heirs  and  representatives  taking  the  sbare 
which  would  have  gone  to  their  ancestor. 
Ninth.  I  appoint  my  brother-in-law,  Walter 
S.  Chandler,  executor  of  fills  my  last  will  and 
testament" 

This  will  was  executed  on  July  23,  1874, 
and  Kneeland  died  July  1,  1879,  diUdless. 
At  the  time  the  will  was  executed,  one  of 
the  slstcra  of  the  testator  was  Uie  wife 
of  Walter  S.  Chandler  of  Waukesha,  and 
also  the  mother  of  two  children,  Ralph 
Chandler,  born  July  16,  1861,  and  B.  K. 
Chandler,  bom  October  22,  1872.  Both  of 
these  children  were  living  when  the  will  was 
made  and  when  the  testator  died.  Walter 
S.  Chandler,  the  husband  of  Sarah,  died  on 
December  27,  1896.  Ralph  CHiandler  died 
August  12, 1904,  leaving  no  Issue,  but  leaving 
a  widow  surviving  him,  as  well  as  his  mother 
and  one  brother,  B.  K.  Chandler.  B.  K. 
Chandler  died  June  17,  1907,  unmarried  and 
childless,  living  his  mother  surviving  him. 
The  mother,  Sarah  O.  Chandler,  died  August 
4,  1911.  In  1891  Sarah  a  Chandler,  Balph 


*For  othor  cases  sm  same  topic  and  aactlon  NUMBER  Id  Dflo.  Dig.  ft  Am.  Dig.  Ksr-No.  Bwtss  ft  B^'r  Indazw 


Digitized  by 


Google 


W1«J 


TUNT  T.  WISCONSIN  TRUST  00. 


631 


Chandler,  and  B.  K.  Chandler,  an  Infant,  by 
W.  S.  Chandler  his  special  guardian,  con- 
tracted to  sell  the  property  In  Question  here 
to  rred  Pabst  for  the  sum  of  $150,000; 
$50,000  of  which  amount  was  to  be  paid  In 
cash,  and  the  balance  of  said  sum  In  de- 
ferred payments. 

The  plaintiffs  in  the  present  suit  are  the 
nephews  and  nieces  of  Sarah  O.  Chandler, 
deceased,  and  the  controTersy  arises  over 
the  fourth  paragraph  of  the  will ;  the  plain- 
tiffs clalnUng  that  Sarah  O.  Chandler  took 
a  life  estate  only  in  the  property,  anu  tliat 
the  remainder  over  descends  to  them  as 
her  heirs  at  law.  The  defendants,  on  the 
contrary,  assert  that  It  was  the  intention  of 
the  testator  to  give  a  life  estate  In  the  prop- 
erty to  Sarah  O.  Chandlw,  with  the  remain- 
der to  her  then  ll-ring  children,  and  that  the 
word  *^elr8,"  as  used  In  said  paragraph 
four,  means  "heirs  apparent"  or  children. 
The  trial  court  awarded  Judgment  In  favor 
of  the  plalntlfta,  and  from  such  Jndgmoit 
the  defendants  appral. 

Van  Dyke,  Rosecrantz,  Shaw  &  Van  Dyke, 
of  Milwaukee  (Geo.  D.  Van  Dyke,  of  Mil- 
waukee, of  counsel),  for  appellants.  Miller, 
Mack  ft  Falrchlid,  of  Milwaukee,  and  Wood- 
ward &  lises,  of  La  Crosse,  for  respondents. 

BARNBS,  X  (after  stating  the  facts  as 
above).  [1]  In  constming  a  will,  the  vital 
thing  Is  to  ascertain  what  tlie  testator  meant, 
and  his  intention  most  be  gatbraed  from  the 
instrument  as  a  whole,  read  In  the  light  of 
the  dreams tances  which  surrounded  him 
when  It  was  mad&  Allen  v.  Boomer,  82  Wis. 
364,  52  N.  W.  426;  Becker  v.  Chester,  115 
Wla.  90,  91  N.  W.  87,  650;  In  re  Donges' 
Estate,  103  Wis.  497,  79  N.  W.  786.  74  Am. 
St  Rep.  88S;  Davles  v.  Darles,  109  Wis. 
129,  85  N.  W.  201;  Will  of  Kavanaugh,  143 
Wis.  00,  126  N.  W.  672,  28  L.  R,  A.  (N.  S.) 
470;  Ohse  V.  Miller,  137  Wis.  474,  119  N.  W. 
93.  But  constmctlon  of  a  will  does  not  be- 
gin "until  uncertainty  of  sense  is  pretty 
clearly  apparent,"  Holmes  v.  Walter,  118 
Wis.  409,  413,  95  N.  W.  380,  381  (62  I*  R.  A. 
98S).  "We  must  have  ambiguity  before  we 
can  enter  upon  the  field  of  Interpretation  or 
construction."  In  re  Moran's  Will,  118  Wis. 
177,  196,  96  N.  W.  367,  373.  While  adjudi- 
cated cases  may  be  and  sometimes  are  help- 
ful in  aiding  in  the  construction  to  be  placed 
on  wills,  it  is  seldom  that  the  language  used 
and  the  surrounding  circumstances  are  so 
much  alike  in  the  case  of  two  wills  that  the 
decision  in  reference  to  one  establishes  a 
precedent  which  controls  the  decision  as  to 
tbe  other.  In  re  Alblston's  Estate,  117  Wis. 
272,  94  N.  W.  169;  Becker  v.  Chester,  115 
Wis.  90,  118,  91  N.  W.  87,  650;  Otjen  v. 
Frohbach,  148  Wis.  301,  309,  134  N.  W.  832. 

[2]  If  the  word  "heirs,"  used  In  tbe  fourth 
paragraph  of  the  will,  is  to  be  given  its  tech- 
nical and  correct  meaning,  then  it  refers  to 
those  persons  who  would  be  entitled  to  In- 


herit Mrs.  Chandler's  real  estate  upon  her 
death  under  tbe  law  of  descent  This  Is 
conceded.  In  tbe  case  of  In  re  Cowley's 
Will,  120  Wis.  263,  266,  97  N.  W.  930,  931, 
It  is  said  that  the  words  "my  lawful  beirs" 
are  not  ambiguous,  and  that  the  authorities 
overwhelmingly  "support  the  rule  that  refer- 
ence In  a  wlU  to  heirs  or  legal  heirs  of  the 
testator  means  the  persons  who  at  his  death 
are  by  law  entitled  to  inherit  the  realty ; 
that  such  significance  can  be  overcome  only 
by  clear  and  conclusive  evidence  of  a  dif- 
ferent intent  or  meaning."  "The  word  'heirs' 
in  a  will  primarily  is  used  in  its  le^al  or 
technical  sense,  and,  unless  the  context  shows 
a  contrary  Intention,  most  be  construed  as 
meaning  all  those  who,  in  case  of  intestacy, 
would  be  entitled  by  law  to  Inherit  on  tbe 
death  of  the  testator  or  ancestor  named." 
40  Cye.  1459.  Tbe  following  autboriOes  are 
to  the  same  effect:  2  ITnderblU  on  Wills 
adOO  Ed.)  I  607;  Page  on  Wills,  |  666; 
MacLean  v,  Williams,  116  Oa.  257,  42  S.  E. 
486,  39  L.  R.  A.  125;  Chishman  y,  Horton. 
59  N.  T.  149;  Hoover  t.  Smith,  96  Ud.  893, 
54  AtL  102;  Jarboe  r.  Hey,  122  Mo.  841, 
353,  26  S.  W.  968;  Appeal  of  Dodge,  106 
Fa.  216.  220,  61  Am.  Bep.  619;  McCarthy  v. 
Marsh,  6  N.  X.  263,  276;  PhU1^9  r.  Car- 
penter, 79  Iowa,  600,  44  N.  W.  898;  Chroom 
T.  HerrtDg.  11  N.  C  893;  Bardie  r.  Cam- 
eron, 25  Tex.  232,  242;  Brooks  Bretts, 
38  Tex.  782,  742 ;  Lavery  v.  Bgan,  148  Mass. 
889.  -9  N.  El  747;  In  re  Donahue's  Estate, 
36  Cal.  329,  332 ;  Swing  v.  Barnes,  156  IH. 
61.  40  N.  E.  325,  827;  Howell  v.  OUTord. 
64  N.  J,  Eq.  180,  63  Atl.  1074,  1077;  Dukes 
V.  Faulk,  37  S.  C.  256.  16  S.  E.  122,  127, 
34  Am.  St  Rep.  745;  Gauch  v.  Insurance 
Co.,  88  111.  251,  SO  Am.  Rep.  554 :  Cook  v. 
First  Unlversalist  Caiurcb,  23  R.  I.  62,  49 
Atl.  389,  390;  Nye  r.  Grand  Lodge,  etc.,  9 
Ind.  App.  131,  36  N.  B.  429,  436;  Lincoln 
V.  Perry,  149  Mass.  368,  21  N.  E.  671,  4  L. 
R.  A.  215;  Gluey  v.  Levering.  167  Mass.  4W. 
45  N.  E.  766;  Merrill  v.  Preston,  185  Mass. 
451,  457 ;  Lawton  v.  Corlles,  127  N.  Y.  100. 
27  N.  E.  847,  848;  Proctor  v.  Clark,  154 
Mass.  45,  27  N,  R  673,  12  L.  R.  A.  721,  724; 
Alexander  v.  Wallace,  76  Tenn.  (8  Lea)  569, 
570;  Kelley  v.  Vlgas,  112  lU.  242,  245,  54 
Aju.  Rep.  235 :  Shaw  t.  Robinson,  42  S.  O. 
342,  20  S.  E.  161. 

[3}  That  a  case  might  arise  where  tbe 
word  "heirs"  would  be  construed  to  mean 
"children"  or  "heirs  apparent"  may  be  ad- 
mitted. But  before  a  court  should  say  that 
the  word  sbould  not  have  its  accurate  and 
legal  meaning.  It  should  clearly  appear  that 
the  testator  did  not  use  tbe  word  advisedly, 
and  that  he  intended  to  say  something  dif- 
ferent from  what  he  did  say.  Appellants' 
contentions  are  that  tbe  word  "heirs''  Is 
used  in  a  popular  sense  to  denote  "heirs  ap- 
parent," as  well  as  in  a  technical  sense; 
that  It  Is  not  accurate  to  speak  of  beirs  of 
a  living  person  if  it  is  tbe  intention  to  use 
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the  word  In  a  technical  sense,  while  It  Is  If 
the  word  la  used  as  meaning  heirs  apparent 
or  (Children;  that  In  articles  5  and  6  of  the 
will  the  testator  used  the  word  "h^rs"  In 
its  technical  sense,  and  in  articles  7  and  8 
he  used  the  word  in  Its  popular  sense,  show- 
ing that  he  used  the  word  In  Its  popular  as 
well  as  In  its  technical  sense;  that  the  lan- 
guage of  the  fourth  article  of  the  will  Im- 
ports an  Immediate  and  absolute  gift  of  the 
remainder  to  the  heirs  of  a  person  recog- 
nized In  and  by  the  will  as  then  living ;  that 
conditions  were  such,  when  the  will  was 
made,  that  the  testator  evidently  Intended  to 
make  a  devise  of  a  life  estate  to  Mrs.  Chand- 
ler and  vest  the  remainder  in  her  children; 
and.  finally,  that  the  law  favors  vested  rath- 
er than  contingent  remalndera,  and,  where 
there  is  reasonable  doubt  as  to  which  a  tes- 
tator Intended  to  (veate,  the  doubt  should 
be  resolved  In  favor  of  the  vested  remainder. 
N(me  of  these  reasons,  considered  singly,  U 
very  persuasive,  and  all  of  them  combined  are 
not  very  convincing.  A  large  number  of 
cases  are  cited  by  appellants  wherein  the 
word  "heirs,"  when  used  in  the  deed  or 
will  under  consideration,  was  held  to  mean 
"children."  In  some  of  those  cases  the  court 
held  that,  taking  the  instrument  as  a  whole, 
and  construing  it  In  the  li^t  of  the  drcnm- 
stances  which  surrounded  the  par^  who 
made  it,  It  was  manifest  that  the  word 
"heirs"  was  Intended  to  mean  "<diUdren:" 
In  many  of  them  such  a  oonstmction  was 
necessary  In  order  to  hold  the  grant  or  de- 
vise valid.  In  some  of  the  cases  rtiled  on« 
there  was  perhaps  fair  room  ftxr  doubt  as  to 
what  the  intention  of  the  testator  or  grantor 
was. 

Starting  with  the  propositions  established 
in  this  court,  that  the  meanli^  of  the  word 
"heirs"  wh^  used  In  a  will  is  not  amblgu- 
ous,  and  that  the  evidence  must  be  clear 
and  conclusive  to  show  that  the  testator 
made  an  inaccurate  use  of  the  word,  there  is 
little  to  indicate  that  the  trial  court  did  not 
correctly  construe  the  fourth  article  of  the 
will.  The  obvious  impression  which  a  read- 
ing of  the  will  conreys  to  the  mind  is  that 
the  testator  intended  that  Mrs.  Chandler 
should  have  a  life  estate  in  the  property, 
and  that,  after  she  was  through  with  It,  It 
should  go  to  those  who  wonld  inherit  any 
real  estate  tbe  might  own  If  she  died  Intes- 
tate. It  Is  not  accnnte  to  speak  of  a  ilea- 
•ignated  person  as  the  heir  of  another  person 
who  Is  living,  although  it  is  customary 
<>nough  to  &  so.  It  is  accurate  to  apeak  of 
the  heirs, of  a  living  person  when  reference 
Is  intended  to  be  made  to  those  unknown 
persons  entitled  to  inherit  his  real  pnq;>ertr 
at  his  death  under  the  laws  of  descent  Nei- 
ther are  we  Impressed  with  the  contention 


that  the  word  "heirs"  is  used  In  Its  popular, 
rather  than  In  Its  technical,  sense  In  articles 
7  and  8  of  the  will,  or  that  it  purports  to 
make  an  Immediate  gift  of  the  remainder. 

[4]  The  role  of  law  which  favors  vested 
estates  rather  than  contingent  ones  at  the 
present  time  is  practically  a  rule  of  construc- 
tion that  may  have  controlling  weight  in  a 
close  or  doubtful  case,  but  cannot  be  Invoked 
to  defeat  the  Intent  of  the  testator  wher« 
that  intent  Is  reasonably  clear.  The  fact  of 
the  matter  Is  the  will  appears  to  be  a  pret- 
ty plain  and  easily  miderstood*  document 
about  the  Intent  and  meaning  of  whldi  there 
is  not  very  much  doubt  Perhaps  able  coun- 
sel, in  view  of  what  has  transpired,  could 
use  more  apt  and  less  ambiguous  language 
than  that  used,  but  the  draftsman,  with- 
out the  benefit  of  hindsight  managed  to  draw 
a  document  which  is  ter  from  being  crlptlc  In 
character. 

[5]  By  giving  the  wtfrd  "heirs"  its  tecAnical 
legal  meaning,  we  have  a  will  that  makes  an 
entirely  sane  and  reasonable  disposition  of 
the  property.  The  testator  wanted  to  spi- 
daily  provide  ftir  his  sister,  Urs.  Chandler, 
probably  becanse  her  husband  was  not  ai 
well  ott  as  were  the  husbands  of  his  othtf 
sisters.  He  toOk  care  of  her  glTlng  her 
a  life  estate  in  the  ptopearty,  and  by  pro- 
viding that  a  building  riiould  be  erected 
thereon  from  which  she  ^uld  draw  the 
roits.  If  aibe  Ustt  diildren  surviving  ha. 
they  would  of  course  take  the  fee;  if  not 
then  the  estate  was  to  so  to  Ur&  duuidler'B 
heirs,  who,  as  it  turned  oat,  would  also  be 
the  lawful  heirs  of  the  testator  bad  he  died 
without  leavliqc  a  widow  or  Issue  at  the  bme 
Mrs.  Chandler  died.  It  Is  true  that  under 
lite  construction  which  we  ad<^  a  omtlngen- 
cy  might  have  arisen  wheret^  the  property 
wonld  have  gtme  to  Mrs.  COiandler's  huAand. 
and  It  may  be  said  that  the  testator  desired 
to  have  his  property  go  to  his  own  blood  re- 
lations. This  wmtingency,  liowever,  wonld 
be  Just  as  likely  to  happoi  under  the  con- 
struction contended  for  1^  appdlants. 

Although  the  case  is  In^rtont  we  deem  U 
unnecessary  to  prolong  the  discussSuL  The 
case  Involves  practically  a  sln^  question. 
If  the  testator  used  the  word  "heir^*  whoi 
he  meant  "children,"  the  Judgmoit  abonld  be 
reversed,  otherwise  It  should  stand.  The 
plain  Imimrt  of  the  language  used  is  that  tbe 
testator  did  not  mean  "children."  If  its  or 
dlnary  and  usual  soise  is  given  to  the  lan- 
guage used,  the  circuit  court  readied  a  cor 
rect  conclusion.  To  our  mlnda  tbe  case  la 
quite  barr^  of  drcumstencea  whicb  would 
logically  lead  to  the  conduslon  that  tiie  tes- 
tator meant  "children"  when  be  naed  the 
word  "heirs"  in  the  fourth  arUde  ot  Us  wlU. 

Judgment  affirmed. 
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8TATB  ez  nL  SCHOOL  DIST.  NO.  1  OF 
TOWN  OF  MILWAUKEB  Bt  aL 
T.  8GHRXNBR  at  ftL 
(Supreme  Court  of  Tnscondn.  Not.  19, 1912.) 

1.  Schools  and  School  DiaTBiore  (I  38*)— 

AlVKSXATION  or  DlSTRI01>-J01MT  DiBTSICT. 
St  1898,  f  422.  u  amended  by  Laws  1901, 
e.  304,  relatioc  to  the  way  In  which  jolDt  school 
districts  may  be  altered  or  extinguished,  and 
proiridiDS  that  do  new  joint  district  embracinK 
a  part  of  aaj  city  shall  be  tbereafter  formed, 
was  enacted  to  preserve  oniformity  of  the 
school  KorenunentB  of  all  schools  lying  within 
the  corporate  limits  of  the  city,  and  prohibits 
the  formation  of  a  joint  school  district  em- 
bracing: part  of  any  city  either  by  direct  ac- 
tion or  operation  of  law,  and  tbereander  annex- 
ation by  city  of  part  of  the  territory  of  a  school 
(Kstrict  of  a  town  creates  no  joint  district,  hat 
leaves  the  part  of  the  district  remaining  In  the 
town  a  separate  district,  and  the  part  annex- 
ed an  integral  part  of  the  city's  school  system. 

TEid.  Note.— For  other  cases,  see  Schools  and 
School  Diitrlcta,  Cent  Dig.  |  55;  Dec  Dig.  } 
38.*] 

2.  Scsoou  AVD  School  Distbiots  <|  38*)— 
Division  of  Town— Joint  Distbictb. 

St  1898,  1 415,  which  provides  that  school 
districts  become  joint  on  the  division  of  a 
town  without  other  acdon,  relates  only  to  cases 
where  a  town  is  divided  and  each  division 
therectf  remains  ander  a  town  government,  and 
has  no  application  to  a  caae  where  a  part  of 
a  town  is  annexed  to,  and  becomes  merged  in, 
a  city  government 

[Ed.  Note. — For  other  cases,  see  Schools  and 
.School  DittrieU.  Cent  Dig.  |  56;  Dec  Dig.  f 
38.*] 

H.  MUNICIPAI.  GOBPOUTIORB  J|  36*)  —  AN- 
NEXATION —  Pbopebtt  and  Funds  —  Stat- 

CTK. 

St  1896,  I  944,  which  provides  that  the 
territory  detached  from  any  school  district  shall 
receiTO  from  the  iwrtton  Uiereof  remaining  its 
jnat  ahara  of  the  credits,  and  shall  be  liable 
to  such  remaining  portion  for  the  excess  of 
snch  share  of  the  suiool  property  as  is  situat- 
ed within  it,  applies  to  a  case  where  the  part 
of  the  town  school  district  annexed  to  a  city 
does  not  continue  as  a  separate  district  or 
nmnlcipality,  as  well  as  to  a  case  where  each 
part  of  the  divided  district  remains  a  distinct 
municipal  enti^;  and  thereunder  the  title  to 
a  schoolboQse  located  on  the  detached  or  an- 
nexed portion  becomes  by  operation  of  law 
vested,  together  with  its  custody  and  control, 
in  such  detached  portion,  subject  to  the  duty  to 
pay  the  remaining  portion  its  just  share  of 
the  value  thereof,  while  the  school  officers  of 
the  remaining  diatrlet  have  title  and  control  of 
the  other  property  until  a  division  la  made  as 
provided  by  the  statute. 

(Ed.  Note.— For  other  cases,  see  .^f nnit  ipul, 
f'orporatioDS,  Cent  Dig.  i|  105-111:  Dt-c.  Di;;.' 

4.  Schools  and  School  Distbictb  ({  41*)— 
Division  ob  Annexation- Adjustment  of 
Pbopebtt  Rights. 

It  is  within  the  power  of  the  Legislature 
to  provide  for  a  fair  and  equitable  disposition 
or  division  of  public  property  in  the  case  of  the 
division  or  annexation  of  territory. 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  SI  71-80;  Dec. 
Dig.  I  41.*) 

fi.  IfANDAHUS  (S  151*)— Action  bt  School 
Distsici^Pabtieb. 

In  mandamus  by  the  part  of  a  school  dis- 
trict remaining  in  the  town  after  annexation  of 
a  part  to  the  dty,  asking  adjudication  that  no 


joint  school  district  was  formed  between  tiie  an- 
^exed  portion  and  the  remaining  portion,  which 
adjudication  was  necessary  (or  disposition  of  the 
case,  the  city  was  Interested  in  and  affected 
thereby,  and  waa  therefore  a  proper  party  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  BCandamus, 
Cent  Dig.  n  291.  292;  Dec  Dig.  }  151.*] 

Appeal  from  Circuit  Coart,  Milwanlve 
Goonty;  J.  O.  Lndwlg,  Judge. 

SfondamuB  by  the  State,  on  the  relation  of 
School  District  No.  1  of  the  Town  of  mi- 
waukee  and  others,  against  Nick  Schrlner 
and  ottaors.  Alternative  writ  quashed  and 
action  dismissed,  and  relators  appeal.  Re- 
versed and  remanded. 

Mandamus.  The  following  facts  appear 
from  the  petition:  In  September,  1910,  the 
city  of  Milwaiikee  annexed  a  part  of  the 
territory  of  school  district  No.  1  of  the  tovni 
of  Milwaukee.  The  schoolhouse  of  the  dis- 
trict is  situated  on  the  parcel  so  annexed. 
Prior  to  the  time  of  the  annexation,  the  de- 
fendants Harry  Stock,  Nick  Schrlno:,  and 
Robert  Milbrath  were  resident  electors  in, 
and  the  duly  elected,  qualified,  and  acting 
officers  of,  said  sdiooi  district  All'Of  said 
officers  now  reside  In  the  territory  annexed  to 
the  dty  of  Milwaukee.  Since  the  annexation 
aforesaid  the  rdators  were  dtily  elected, 
qualified,  and  have  acted  as  the  officers  of 
that  portion  of  the  school  district  remaining 
in  the  town  of  Milwaukee.  They  bring  this 
action  to  recover  possession  of  all  moneys, 
amounting  to  $1375.24,  papers,  deeds,  rec- 
ords, books,  and  other  property  belonghig  to 
said  district  now  in  the  hands  of  the  defend- 
ants, and  pray  that  the  relators  be  given  the 
care,  keeping,  and  control  of  the  schoolhouse 
located  in  the  annexed  territory,  and,  further, 
that  they  have  a  judgment  or  order  that  die 
annexation  of  part  of  said  school  district  to 
the  city  of  Mllwankee  did  not  constitute  smA 
annexed  portion  a  joint  school  district  with 
the  remaining  territory.  The  petition  also 
asks  that  the  defendants  be  commanded  to 
refrain  from  claiming  a  division  of  the  prop- 
erty and  money  of  said  school  district  No. 
1,  and  for  such  other  judgment  or  order  in 
the  premises  as  may  be  proper.  It  appears 
that  the  defendants  refused  to  turn  over  to 
the  relators  the  property  in  question,  and 
the  care,  custody,  and  control  of  the  school- 
house,  on  the  ground  that,  virtue  of  the 
annexation  of  a  part  of  the-  district  to  the 
(dty  of  Milwaukee,  such  part  forms  and  con- 
stitutes a  Joint  school  district  with  the  re- 
maining territory  of  the  district,  and  that 
the  defendants  constitute  the  legal  board  of 
directors  of  such  joint  school  district.  «nd 
therefore  have  a  right  to  the  care  and  keep- 
ing of  the  schoolhouse  and  other  property  of 
the  joint  district  No  division  of  property  or 
adjustment  of  credits  and  llabUitteB  has  been 
had  as  provided  for  In  section  944,  Stats. 
(1898).  An  altematlve  writ  of  mandamus 
was  Issued.  The  defendants  mored  to  quash 
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the  writ,  for  tbe  leason  that  neltber  the  pe- 
tition nor  the  writ  jitated  facts  showing  that 
tlie  relators  were  entitled  to  a  writ  of  man- 
damus.. From  an  order  quashing  the  attema- 
tlve  writ  and  dlamlaslDg  tlie  actUm  tbe  re- 
lators appealed. 

Lenlche(^  Bobinson,  FalnAlld  ft  Boeeel,  of 
Milwaukee  for  appellants.  Daniel  W.  Hoan. 
Glt7  Att7..  and  Mark  A.  EUne,  Asst  City 
Atty.,  boon  of  Milwaukee,  for  respondents. 

VINJE,  J.  (after  stating  the  tacts  as  above). 
ri]  It  is  obTlous  that,  if  that  part  of  the 
school  district  of  the  town  of  Mllwaakee  an- 
nexed to  the  dty  became  a  Joint  sdiool  dls* 
trict  with  the  nnamwxed  part,  then  the  relat- 
ors have  no  standing  In  court,  for  they  were 
elected  after  tbe  annexation  by  a  rote  of 
only  that  part  of  tbe  district  not  annexed  to 
the  city;  and  it  is  equally  obvloas  tbat  tbe 
defendants,  except  the  dty  of  Milwaukee, 
who  were  the  directors  elected  b^ore  tbe 
annexation,  would  be  lawfully  entitled  to  tbe 
possession  and  control  of  the  school  proper- 
ty. On  the  other  hand,  if  no  joint  school  dis- 
trict was  formed,  the  defendants,  who  are 
not  residents  of  the  school  district,  but  re- 
side in  the  city  of  Milwaukee,  are  not  quali- 
fied to  bold  school  district  offices  in  the  town 
of  Milwaukee.  Section  431.  Stats.  {1S9S). 
The  primary  question  for  determination, 
therefore,  Is:  Did  the  annexation  result  In 
forming  a  Joint  school  district  between  the 
parcel  annexed  and  the  portion  of  tbe  dis- 
trict remaining  In  the  town  of  Milwaukee? 
Section  422,  Stats.  (1898),  as  amended  by 
Laws  1901,  c.  304.  and  now  applicable,  pro- 
vides how  Joint  school  districts  may  be 
altered  or  extinguished.  Tbe  concluding  sen- 
tence thereof  is  as  follows:  "But  no  new 
Joint  district  embracing  a  part  of  any  city 
shall  be  hereafter  formed."  Defendants  con- 
tend that  this  applies  only  to  districts  form- 
ed by  the  direct  action  of  two  independent 
districts,  and  does  not  apply  to  a  district 
formed  by  operation  of  law  upon  the  dirl- 
sions  of  towns  or  the  annexation  of  part  of 
a  school  district  to  a  city.  The  purpose  of 
section  422,  as  expressed  in  State  ex  ret 
Joint  School  District  No.  2  v.  Sweeney,  108 
Wis.  404,  79  N.  W.  420,  in  "prohibiting  por- 
tions of  a  city  from  becoming  part  of  a 
joint  school  district  with  an  adjacent  town, 
was  to  preserve  uniformity  in  the  school  gov- 
ernment of  all  the  schools  lying  within  the 
corporate  limits  of  the  city,  and  to  put  them 
under  one  school  government  In  that  case 
it  was  held  tbat  the  change  from  a  village 
government  to  a  city  govOTmient  ipso  facto 
•extinguished  tbe  Joint  school  district  which 
had  previously  existed  between  tbe  village 
and  an  adjoining  town.  If  by  force  of  sec- 
tion 422  an  existing  Joint  school  dtetrlct  is 
dissolved  by  reason  of  a  portion  thereof  be- 
ing incorporated  as  a  city,  it  is  difficult  to 
perceive  bow  a  joint  district  is  formed  by 
-tbe  annexation  of  a  portion  of  a  single  dis- 


trict to  a  dty.  It  follows  from  tbe  ded- 
sion  in  tbe  Sweeney  Case  that  the  statute 
prohibits  tbe  formation  of  a  Joint  school  dis- 
trict embracing  the  part  of  any  dty,  either 
by  direct  action  or  by  operation  of  law.  Tbe 
disadvantages  of  and  objections  to  such  a 
school  district  are  equally  great,  whether  tbe 
district  is  created  by  direct  action  of  school 
boards  or  by  operation  of  law.  Hence  ft 
must  be  held  tbat  no  Joint  school  district 
was  created  by  the  annexatioik  That  jk>r- 
Uon  of  the  district  which  remained  in  tbe 
town  of  Milwaukee  constituted  a  separate 
district  That  portion  annexed  to  the  dty 
of  Milwaukee  became  an  integral  pait  of  tbe 
school  system  of  sudi  dty. 

[2]  Defendants  also  claim  tbat  section 
415,  Stats.  (1898),  which  provides  tbat  dis- 
tricts become  Joint  upon  tbe  division  of  a 
town  without  other  action,  applies  to  tbe 
case  at  bar ;  their  argument  being  that  tbe 
town  of  Milwaukee  was  divided  by  the  an- 
nexation of  tbe  parcel  In  questlcai  to  the 
dty  of  Milwankee,  and  therefore  a  Joint 
district  was  created  pursuant  to  such  sec- 
tion. This  claim  Is  deemed  untenaUe.  The 
annexation  of  a  portion  of  tbe  town  of  Mil- 
wankee to  tbe  dty  was  not  a  division  of  the 
town  wtUiin  the  meaning  of  that  section. 
Tbat  relates  only  to  cases  where  a  town  is 
divided,  and  each  division  thereof  runains 
under  a  tomi  govmrnient  It  has  no  an^- 
catlon  to  a  case  where  a  portion  of  a  town  la 
annexed  to,  and  becomes  merged  in,  a  dty 
^venuuent, 

[I,  4]  Tbe  fnrtber  contention  Is  made  by 
the  defendants  that,  erea  if  a  Joint  sdiool  dis- 
trict was  not  formed,  the  relators  cannot 
maintain  an  action  of  mandamus  because 
tbe  property  of  tbe  district  had  not  been 
apportioned  between  tbe  parts  thereof  pursu- 
ant to  section  944,  Stats.  (1S88).  Since  tbe 
detached  part  of  the  district  became  sub- 
ject to  the  general  school  government  of  tlie 
city  of  Milwaukee,  tbe  relators  are  tbe 
lawfully  elected,  qualified,  and  acting  of- 
ficers of  sdiool  district  No.  1  of  tbe  town 
of  Milwaukee,  and.  as  audi,  are  entitled  to 
tbe  custody  and  control  of  the  school  prop- 
erty which  belonged  to  said  district  the 
title  to  which  was  not  changed  by  the  an- 
nexation, until  a  proper  division  is  made 
according  to  law.  Except  as  to  the  real 
estate,  tbe  legal  title  to  the  school  property 
was  not  affected  by  the  annexation,  and  the 
officers  of  the  district  are  entitled  to  the 
control  and  custody  of  such  prop^ty  until 
a  division  Is  made  as  provided  for  in  sec- 
tion 944,  Stats.  (1898). 

The  claim  of  the  relators  tbat  section  944 
does  not  apply  to  the  case  at  bar  because 
the  portion  annexed  to  tbe  dty  did  not  con- 
tinue as  a  separate  school  district  or  mo- 
nidpal  entity,  and  that  It  applies  only  to 
cases  where  each  part  of  the  divided  po- 
litical division  remains  a  distinct  muuldpal 
entity,  is  not  well  taken.   There  la  nothing 
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Id  the  statute  to  varrant  oncb  a  construc- 
tion. On  tbe  otber  hand*  It  clearly  hy  Its 
langoage  allies  to  a  case  iriiere  territory 
of  one  monidpallty  Is  annexed  to  anothw, 
and  It  contemplates  a  division  of  proper^ 
and  adjustment  of  credits  and  UabilltLes  In 
amh  a  case  as  well  as  In  a  case  wbere  one 
aKinicipal  entity  Is  divided  Into  two  dis- 
tinct municipal  entitles. 

Tbe  relators  claim  tbe  title  to*  and  rlgbt 
«(  possession  o^  the  ediooUioiue,  which  is 
located  In  the  portion  of  the  district  an- 
nexed to  the  city  of  Milwaukee,  founding 
their  dalm  upon  the  cases  of  Town  of  Mil- 
waukee T.  City  of  Milwaukee,  12  Wis.  93. 
and  Town  of  Depere  r.  Town  of  BeUerue, 
31  Wis.  120.  11  Am.  Rep.  602.  Those  cases 
were  decided  before  tiie  Legislature  bad 
made  any  provision  for  the  adjustment  of 
-credits  and  Uablllties  for  property  owned 
by  a  divided  municipality.  The  portion  of 
flection  Stats.,  first  enacted,  was  cliapter 
128  of  tbe  Laws  of  1876,  proriding  for  the 
apportionment  of  twnded  Indebtedness  of 
aoy  territory  divided  after  the  Issuance  of 
tbe  bonds.  This  act  was  amended  by  sec- 
tion 2  of  chapter  S34  of  tbe  Laws  of  1885, 
which  provided  for  the  adjustment  of  cred- 
its, liabilities,  and  indebtedness  when  terri- 
tory was  divided.  This  act.  however,  said 
nothing  in  express  terms  about  division  of 
property  owned  by  a  divided  mnniclpallty, 
and,  as  iwlnted  out  In  the  case  of  Ashland 
V.  AahJand,  87  Wis.  533,  58  N.  W.  377,  made 
ao  provision  whereby  the  old  district  was 
entitled  to  reimbursem^t  for  the  value  of 
property  located  In  tbe  new  district,  or  for 
credits  belonging  thereto.  This  defect  in 
the  statute  was  remedied  by  the  revision 
of  1898,  which  provides  that  the  detached 
territory  shall  be  liable  to  the  remaining 
portion  thereof  "for  the  excess  of  such 
share  of  tbe  municipal  property  as  is  situ- 
ated within  it."  Tbe  doctrine  announced 
in  tbe  cases  cited  can  have  no  application 
to  a  case  wbere  the  Legislature  has  made 
provision  as  to  the  division  of  credits,  11- 
abilltleB,  and  property  owned  by  the  territory 
divided.  The  power  of  the  Legislature  to 
provide  for  a  fair  and  equitable  disposition 
or  division  of  public  property  In  tbe  case 
of  the  division  or  annexation  of  territory 
is  unquestioned.  Town  of  Milwaukee  v.  City 
of  Milwaukee.  12  Wis.  93;  State  ex.  rel. 
Town  of  Princeton  v.  Malk,  118  Wis.  239, 
89  N.  W.  183,  and  cases  cited. 

It  is  evident  from  the  provisions  of  sec- 
tion 944  added  by  the  revisers  In  1898,  to 
the  effect  that  the  territory  detached  from 
any  municipality  shall  be  liable  to  tbe  re- 
maining portion  for  the  excess  of  such  share 
of  the  municipal  prop«ty  as  Is  situated 
within  It,  that  It  contemplated  the  transfer 


of  tbe  title  to  such  property  to  the  detached 
portion,  and  required  it  to  pay  to  tbe  re* 
malniug  portion  its  Just  share  of  the  value 
thereof.  It  Is  unreasonable  to  suppose  that 
it  would  require  tbe  detached  portion  to  pay 
to  the  remaining  portion  its  Just  share  of 
tbe  value  of  property  situated  within  tbe 
detached  portion  If  It  did  not  Intend  to  vest 
the  title  to  BXKti  property  in  tbe  detached, 
portion.  So  It  must  be  held  that  tbe  title 
to  tbe  schoolhojose  which  Is  located  In  the 
detached  portion  became  by  operation  of 
law  vested  in  such  detached  portion  subject 
to  the  duty  to  pay  tbe  remaining  portion 
its  Just  share  of  the  value  thereof.  The 
title  to  tbe  scboolhouse  In  question  having 
become  vested  In  the  detached  portion  by 
operation  of  law  at  the  time  of  annexation, 
such  detached  portion  Is  entitled  to  tbe  pos- 
sesion and  control  of  the  scboolhouse.  Tbe 
relators,  therefore,  have  neither  the  title 
to,  nor  the  right  of  possession  of,  the  school- 
house,  and  as  to  that  tbe  writ  must  fall. 
The  only  right  they  can  enforce  as  to  tbe 
scboolhouse  is  tbeir  right  to  receive  their 
Just  share  of  the  value  thereof  when  the 
property  of  the  district  Is  divided  according 
to  law, 

[B]  The  objections  of  tbe  defendants  that 
the  city  of  Milwaukee  Is  not  a  proper  party 
are  not  well  taken.  It  Is  true  the  petition 
does  not  ask  that  it  turn  over  any  of  the 
property  In  question,  but  It  does  ask  for 
an  adjudication  that  no  Joint  school  dis- 
trict was  formed  between  the  annexed  par- 
cel and  the  remaining  portion  of  the  school 
district,  and  such  adjudication  was  absolute- 
ly necessary  to  a  disposition  of  tbe  case. 
The  dty  of  Milwaukee  was  Interested  In, 
and  affected  by,  the  adjudication  of  such 
question,  and  was  th««fore  a  iffoper  party 
defendant 

It  follows  from  this  opinion  that  the  re- 
lators are  entitled  to  a  writ  of  mandamus 
requiring  the  defendants  Harry  Stock,  Nick 
Schrlner,  and  Robert  Mllbrath  to  turn  over 
to  the  relators  tbe  care,  keeping,  possession, 
and  control  of  the  moneys,  papers,  deeds, 
records,  books,  and  other  personal  property 
belonging  to  school  district  No.  1  remain- 
ing In  the  hands  of  said  defendants,  and  ad- 
judging that  said  defendants  refrain  from 
acting  as  the  l>oard  of  school  directors  of 
school  district  No.  1  of  the  town  of  Mil- 
waukee, and  that  the  relators  have  Judgment 
against  said  defendants,  and  tbe  defendant 
the  dty  of  Milwaukee,  that  the  annexed 
parc^  does  not  constitute  a  Joint  school  dis- 
trict with  the  remaining  territory  of  school 
district  No.  1  of  tbe  town  of  Milwaukee. 

Order  reversed  and  cause  remanded  for 
further  proceedings  in  accordance  with  tills 
opinion. 
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MAUBSB  T.  NOETHWESTBRN  IRON  CO. 
et  si. 

(Supreme  Court  of  WiscoDsin.    Not.  19,  1912.) 

1.  Masixb  and  Sebvant  (S  252*)  — Action 
F0»  I NJUWE8— Notice  of  Injubt— Limita- 
noN, 

The  notice  of  injury  required  hj  St.  1898, 
S  4222,  to  be  served  on  defendant  in  the  man- 
ner required  for  the  service  of  summons  in 
oonrte  of  record,  is  not  a  condition  precedent  to 
a  cause  of  action,  but  a  condition  precedent  to 
the  maintenance  of  an  action  for  damaceB,  and 
while  not  a  statute  of  limitations  in  tlie  tech- 
nical sense,  it  is  a  statute  of  that  nature, 
tboogh  in  special  circumstances  akin  to  fraud, 
preventing  compliance  with  or  Indudng  a  fail- 
ure to  comply  vrith  it,  the  statute  is  ao  far  dif- 
ferent from  a  statute  of  limitations  that  a  per- 
son may  estop  himself  from  having  the  benefit 
thereof,  and,  as  such,  the  right  to  insist  npon  a 
mere  inegolari^  In  the  manner  of  giving  the 
notice  may  also  be  waived  by  failure  to  prop- 
erly object  thereto. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
.Servant,  Cent  Dig.  {  806 ;  Dec.  Dig.  |  262.«1 

2.  MAfiTEB  AMD  SeBVANT  ({  282*>— ACTION  FOB 
IRJVBIBS— LiUITATIONS  —  PLEADIHO  —  DE- 
FKM8E. 

Where  St:  1898,  S  4222,  reqniring  notice 
of  injury  to  be  served  in  the  manner  required 
for  the  service  of  summons  in  courts  of  record, 
is  treated  as  a  statute  of  UmitatlonB,  the  de- 
fense of  a  failure  to  give  such  notice  (riionld  be 
raised  by  answer  or  special  demurrer  wliere  the 
tact  appears  upon  the  face  of  tin  complaint,  or 
by  answer  where  it  does  not. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  SBCh^O;  Dee.  Dig.  | 
262.*] 

3.  Mabtsb  AND  Skbtahi  (|  2G6*)-^oticb  of 

Injcet—Waiveb— Pleading  . 

In  an  action  for  personal  injuries,  allega- 
tion of  the  date  of  the  Injury,  that  thereafter, 
within  proper  time,  plaintiff  mailed  to  defend- 
ant, on  whose  breach  of  duty  such  Injory  hap- 
pened, a  signed  notice  thereof,  and  that  it  was 
received  and  responded  to  in  writing  by  an  em- 
ployers' liability  company,  and  by  a  visit  of  de- 
fendant's attorney  and  agent  to  plaintiff,  in- 

? miring  into  the  nature  of  his  injuries,  and  in- 
ormlng  him  that  further  notice  of  Injury  was 
not  necessary,  were  good  as  against  a  demurrer 
on  the  ground  that  no^ce  of  the  injnry  was  not 
Iiroperly  served. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cfent.  Dig.  S8  809-812,  815;  Dec:  Dig. 
i  256.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  J.  C.  Ludwig,  Judge, 

Action  by  Micliael  Maurer  against  the 
Northwestern  Iron  Company  and  others. 
Judgment  for  plaintlfC,  and  defendants  ap- 
lieal.  Affirmed. 

Action  to  recover,  compensation  for  an  In- 
jury. In  respect  to  the  notice  required  by 
section  4222,  Stats.,  the  pleader  stated  this: 
The  injury  occurred  December  7,  1908.  Jan- 
uary 30th  thereafter,  plalntlfT  mailed  to  de- 
fendant. In  whose  service  and  by  whose 
breach  of  duty  such  injury  happened,  a 
signed  notice.  It  was  received  and  respond- 
ed to  In  writing,  through  the  Employers'  Li- 
nbillty  Assurance  Cori>omtion.  In  April, 
1909,  defeudantB'  attorney  and  agoit  Tlatted 
plaintiff  and  Inquired  into  tlie  nature  of 


his  injnries;  then  informing  him  that  tut- 
-tlier  notice  of  the  Injury  vras  not  necessary. 
PlalntUr  relied  thereon,  believing  his  claim 
would  be  settled  without  suit,  and  no  further 
proceedings  on  bis  part  would  be  required. 
The  action  was  commenced  October  13,  1910. 
A  copy  of  the  notice  and  response  were  made 
part  of  the  complaint  The  former,  it  wa;; 
conceded  on  the  argument,  as  the  fact  is. 
contained  the  essentials  required  by  the  stat- 
ute, and  satisfied  the  calls  thereof,  except  a-*? 
to  manner  of  service.  The  response  informed 
plaintiff  his  claim  was  In  the  hands  of  the 
insurance  company  for  adjustment  and 
would  be  taken  up  for  settlement  and  in- 
demnity through  its  general  agent 

Defendant  demurred  to  the  complaint  for 
Insuffldency,  and,  ^wcially,  because  the  no- 
tice of  Injury  was  not  properly  served. 
The  demnrror  was  oTermled. 

Quarles,  %>«Me  ft  Quarles,  of  HUwaufee* 
(Xrring  A.  Fljdi,  of  Milwaukee,  of  couns^), 
for  appellantSL  Carroll  ft  CarroU,  of  Mil- 
waukee, for  respondent 

MARSHALL,  J.  (after  stating  the  facU  as 
above).  [1, 2]  Section  4222,  Stats.,  iH«8crlbes 
the  manner  of  serving  a  notice  of  Injury  in 
the  drcomatances  of  this  case.  "Su6h  notice 
shall  be  served  in  the  manner  required  for 
the  service  of  summons  in  courts  of  record" 
are  the  words  of  the  statute;  The  gMng  of 
the  notice  is  the  material  thing.  It  is  made 
a  condition  precedmt  to  the  maintenance  of 
an  action  to  recover  damages.  It  ia  not  a 
condition  of  the  exlstcnoe  of  a  cause  of  ac- 
tion but  one  ot  limitation  upon  opportunity 
to  Judicially  enforce  an  ygi^ng  such  cause. 
While  not  a  statute  of  limitation,  in  the 
technical  soise,  it  la  ao  near  akin  thereto 
as  to  be  classed  therewith  and  called  "a  stat- 
ute in  the  nature  of  a  statute  of  limitation." 
Melsenheimer  r.  Kell<^  106  Wis.  3<^  81 
N.  W.  1033;  Gatzow  t.  Buenlng,  106  Wis.  1, 
81  N.  W.  1008,  49  L.  R.  A.  47S,  80  Am.  St. 
Rep.  1;  Malloy  t.  C.  ft  N.  W.  Ry.  Co.,  109 
Wis.  29,  85  N.  W.  130.  So  classed,  the  doc- 
trine 08  to  waiver  of  the  ri^t  to  insist  npon 
the  benefit  of  the  statute  by  failure  to  raise 
the  question  by  answer  or  special  demurrer, 
in  case  of  the  fact  appearing  npon  the  Cice 
of  the  complaint,  or  by  answer  where  it  does 
not,  has  been  adopted  in  respect  thmto. 
though  the  court  has.  In  special  drcnmstanc- 
es  akin  to  fraud  preTentlng  compliance  with 
or  inducing  ftiilure  to  comply  with  it,  held 
that  the  statute  la  so  for  different  from  an 
ordinary  one  of  limitations,  that  a  person 
may  estop  himself  from  having  the  benefit 
thereof.  OuUe  v.  La  Crosse  Gas  ft  El.  Go^ 
145  Wis.  167.  180  N.  W,  234. 

We  will  say,  in  passing,  that  counsel  erred 
in  supposing  that  Arp  t.  Allls-Chalmers  Co., 
ISO  Wis.  454,  110  N,  W.  386,  8  L.  B.  A.  (N. 
S.)  997,  lis  Am.  St  Rep.  1036,  modifies  or 
adds  to  TroRChansky  v.  M.  E.  R.  A  L.  Co.. 
110  Wis.  570,  86  N.  W.  1S6»  or  that  Uhlen- 
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bere  T.  HU.  Gai  Light  Co^  18S  Wis.  148, 
119  N.  W.  SIO,  overruled  either.  The  latter 
Is  perfecUr  conststent  with  the  doctrine  that 
the  statute  Is  one  of  Umitatlons  and  extln- 
gnlshes  a  right  upon  which  It  operates  the 
same  as  other  such  statutes;  and,  at  the 
same  time,  that  the  point  cannot  be  Insisted 
npon,  except  by  answer  or  demurrer.  A  lim- 
itation right,  though  one  which  supersedes 
another  upon  which  it  acts,  Is  waivable  un- 
der some  circumstances.  By  the  policy  of 
onr  statutes  and  practice  It  Is  waived  by 
not  Insisting  thereon  by  special  demurrer  or 
by  answer. 

So  It  Is  plain,  that  the  statutory  rlj^t 
created  by  section  4222,  Stats.,  may  be  lost 
by  estoppel^  as  In  Guile  v.  La  Crosse  G.  & 
E.  CJo.,  supra,  or  waived  In  the  action  by  fail- 
ure to  properly  raise  the  question. 

It  would  seem  to  follow,  necessarily,  that 
any  mere  detail  of  giving  the  notice,  not  af- 
fecting the  real  purpose  of  the  statute,  such 
as  the  particular  manner  of  service,  so  long 
as  another  way  is  substituted  whereby  the 
requisite  information  Is  furnished  and  acted 
upon  Is  waivable;  that  if  a  distinct  purxrase 
to  shall  appear,  either  expressly  or  Infer- 
entlally,  It  will  be  effective,  regardless  of  any 
element  of  estoppel.  In  the  technical  senpe. 
As  to  whether  a  mere  Irregularity  In  the 
manner  of  giving  the  notice  may  be  waived. 
Is  one  thing,  failure  to  give  any  notice  at  all 
Is  quite  a  different  thing.  The  fbrmer,  it  is 
considered,  on  elementary  principles  of  na- 
tural Justice,  Is  subject  to  waiver.  A  per- 
son may  waive  most  any  statutory  right  pro- 
vided for  bl9  protection.  There  are  some 
limitations  upon  that  on  grounds  of  public 
policy.  So,  regardless  of  the  rule  as  to 
whether  a  vested  right  created  by  the  ex- 
piration of  the  period  prescribed  by  an  or- 
dinary statute  of  limitation,  may  be  lost  by 
waiver  or  estoppel,  except  by  failure  to  sea- 
sonably take  advantage  of  It  by  pleading, 
the  rale  cannot  be  lof^cally  extended  to  de- 
tails of  complying  with  the  statute  Involved 
here. 

[J]  There  being  no  question  as  to  the  pow- 
er to  waive  the  statutory  manner  of  chal- 
lenging attention  of  the  person  liable  for 
damages,  as  In  this  case,  that  a  waiver  la 
amply  pleaded  bere  seems  likewise  plain. 
No  clearer  case  of  waiver  could  be  made 
than  by  receipt  of  and  action  upon  an  ir- 
regularly served  notice  characterizing  such 
conduct  by  an  assurance  that  no  further  no- 
tice would  be  required  to  secure  adjustment 
of  the  claim. 

Jndgnwnt  affirmed. 


SCHBNGE  et  aL  v.  STERLING  ENGINEER- 
ING &  CONST.  CO. 
(Supreme  Court  of  WIscoubId.   Not.  19,  1912.) 
1.  Action  <|  67*)  —  Oonsolidatiok  of  Ac- 
tions—Actions WHICH  Mat  Be  Odnsoij- 

DATED. 

Uoder  St.  1898,  i  2792,  authorizing  the 
consolidation  of  actions  pending  In  the  same 


court  which  might  have  been  Joined,  actions  by 
different  brokers  each  claiming  a  commission 
on  the  same  sale  cannot  be  consolidated,  since 
they  could  not  have  been  joined. 

[Ed._Note.— For  other  cases,  see  Aetloo. 
CenL  Dig.  SI  632-675;  Dec.  Dig.  |  67.*] 

2.  Inizbpleadeb  (i  U*)— Grounds  of  Re- 
lief—Claims BT  Rival  Bboke»s. 

Under  St  1898,  S  2610,  providing  that  a 
defendant  in  an  action  on  a  contract  may  on 
proof  that  a  person  not  a  party  makes  a  de- 
mand for  the  same  debt  apply  for  an  order 
■nbstltuting  such  person  in  his  place  and  dis- 
charging  bim  from  liability  to  either  party  by 
depoiltu«  the  amount  of  the  debt  in  court,  a 
seller  of  property  from  whom  two  brokers  each 
claim  a  commission  on  the  sale  may  interplead 
tbem,  provided  he  admits  liability  to  some  one 
for  the  amount  claimed. 

[Ed.  Note. — For  other  cases,  see  Interplead- 
er, Cent.  Dig.  |S  1^-34;  Dec  Dig.  {  11.*] 

S.  Pasties  (|  61*)— New  Pasties— Oi.aihs 
BT  Rival  Bbokkbs— "Contbovebst." 

A  person  sued  for  broker's  commissions 
cannot  have  another  broker  claiming  commis- 
sions on  the  same  sale  under  a  separate  con- 
tract brought  in  and  the  rights  of  both  brokers 
determined  in  one  action  under  St  1898,  f 
2610,  providing  that  the  court  may  determine 
any  controversy  between  the  parties  when  it 
can  be  done  without  prejudice  to  the  rights  of 
others,  bnt,  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the 
preseace  of  other  parties,  it  shall  order  tbem 
to  be  brought  In,  since  "controversy"  means 
dispute,  and  the  dispute,  whether  defendant 
employed  plaintiff,  whether  plaintiff  procured 
a  purchaser,  and  the  amount  of  his  compensa- 
tion, may  be  determined  without  prejudice  to 
the  rights  of  the  other  broker,  ana  a  complete 
determination  of  the  controversy  may  be  had 
without  bis  presence,  defeodant  haviog  the 
right  to  show  without  making  him  a  party  that 
the  purchaser  was  procured  by  the  other  bro- 
ker (citing  2  Words  &  Phrases,  1653). 

[EH.  Note. — For  other  cases,  see  Parties, 
Cent  Dig.  81  77-82;  Dec  Dig.  {  61.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  7617.1 

4.  Pabties   (|  61*)— New  Pabties— Claims 
BT  Rival  Bbokebs— "Tbaksaction." 

A  person  sued  for  broker's  commissions 
cannot  have  another  broker,  claiming  commis- 
sions on  the  same  sale  under  a  different  con- 
tract, brought  in,  and  bis  rights  determined  io 
that  action  under  St.  1898,  §  2666a,  providing 
that  a  defendant  may  have  affirmative  reUef 
against  a  person  not  a  party  upon  bis  being 
brought  in,  but  that  such  relief  must  involve 
or  affect  the  contract,  transaction,  or  property 
which  is  the  subject-matter  of  the  action,  the 
relief  sought  not  affectlnc  the  contract  or 
transaction  involved,  since  "transaction"  means 
whatever  may  be  done  by  one  person  which  af- 
fects anotbers  rights  and  out  of  which  a  cause 
of  action  may  arise,  and  in  this  case  means 
the  making  of  the  contract  sued  on,  but,  If  held 
to  include  its  performance,  it  would  not  be  af- 
fected by  the  relief  sought  shide  defendant  can 
show  without  the  presence  of  the  other  broker 
that  the  purchaser  was  procured  by  him. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  $$  77-82;  Dec  Dig.  S  61.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7060-7062.] 

Winslow,  C.  J-,  and  Siebecker,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  F.  O.  Bschweller,  Judge. 

Action  by  O.  J.  Schencl:  and  another 
against  the  Sterling  Engineering  &  Construc- 
tion Company.    From  an  order  refusing  to 
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brlDf  In  an  additional  defendant,  tiie  de- 
fendant appeals.  Affirmed. 

The  complaint  sets  forth  two  causes  of 
action— one  on  express  contract  and  one  on 
quantum  meruit  In  the  cause  of  action  on 
express  contract,  the  plalutlfTs  allege  an 
agreement  on  the  part  of  the  defendant  to 
pay  them  as  commission  for  procuring  a  pnr- 
chaser  for  certain  described  premises  all 
said  property  sold  for  over  and  above  (54,- 
000.  Plaintiffs  allege  that  they  did  procure 
purchasers  In  the  persons  of  Morris  Miller 
and  Max  Routt,  who  bought  the  property 
for  $58,800,  and  that  under  the  agreement 
there  Is  due  th«n  as  commission  the  sum  of 
$4,800.  In  the  second  cause  of  action  It  Is 
alleged  that  the  plaintiffs  were  employed  by 
the  def»idant  as  brokers  to  procure  a  pur- 
chaser for  the  property  described;  that  the 
plaintiffs  did  procure  purchasers  In  the  per- 
sons of  MUIer  and  Routt,  and  rendered  oth- 
er services  In  connection  with  the  sale;  and 
that  the  services  so  rendered  were  reason- 
ably worth  $2,270,  according  to  the  rule  of 
the  reel  ratate  board  of  the  city  of  Mil- 
waukee. Judgment  Is  demanded  for  ^,800 
or  such  other  sum  as  may  be  found  due 
plaintiffs.  To  this  complaint  the  defendant 
Interitosed  an  answer,  consisting  In  part 
of  a  general  denial  of  the  allegattons  of  the 
complaint  The  defendant  denied  having 
employed  the  plalntUfs,  and  denied  that 
the  plalntUfs  rendered  It  any  services  or 
procured  any  purchaser  for  Its  property. 
The  answer  then  seta  up  that  one  Franklin 
H.  Feasley  had  commenced  an  action  in  the 
circuit  court  of  Milwaukee  county  against 
the  defendant.  In  which  he  sought  to  recover 
from  It  the  sum  of  $2,17S  for  procuring  the 
purchasers  for  the  real  estate  hereinbefore 
referred  to,  and  that  said  Feasley  alleged  In 
his  complaint  that  he  had  In  fact  secured 
said  Miller  and  Routt  to  buy  the  property 
In  question  from  the  defendant  It  appears 
dearly  enough  from  the  pleadings  that  the 
plaintiffs  in  this  action,  Schenck  and  Bay- 
ward,  claimed  to  have  secured  Miller  and 
Rontt  as  purchasers  for  the  defendant's 
property,  and  that  Franklin  H.  Feasley,  the 
plaintiff  In  the  other  action,  claimed  that  he 
procured  Miller  and  Routt  as  purchasers 
for  the  same  property,  and  that  there  Is  a 
dlBpnte  between  the  rival  real  estate  agents 
as  to  which  Is  entitled  to  the  commission  on 
the  sale,  if  either  of  them  is  entitled  thereto. 
The  defendant  also  denied  liability  In  the 
action  which  Feasley  brought  The  answer 
prayed  that  Feasley  be  enjoined  from  prose- 
cntlnc  bli  action  until  the  case  brought  by 
Schenck  and  Hayward  was  determined ;  that 
FeaBlsy  be  made  either  a  party  plaintiff  or 
a  party  defendant  In  said  action,  and  be 
compelled  to  litigate  therein  the  Issues  be- 
twem  ^Iww^if  and  the  defendant;  and  that 
a  fldns^e  final  judgment  determine  the  rights 
of  all  three  of  the  parties  In  the  premises. 
The  defoidant  proceeded  by  order  to  show 


cause,  and  <hi  a  bearing  of  such  order  (he 
court  held  that  the  relief  asked  could  not  be 
granted  for  the  reason  that  the  statutes  did 
not  authorize  the  court  to  bring  Feasley  as 
a  party  defendant  in  the  action  we  are  con- 
slderlng,  and  nriOier  did  Uie  common  law 
of  the  state  autboxize  any  audi  proeeediitf. 
From  an  order  dimylng  the  defendant's  ap- 
plication, this  •  appeal  is  taken. 

G.  J.  Davelaar,  of  Milwaukee,  for  app^ 
lant  H.  L.  E^ogg,  of  Milwaukee,  for  re- 
spondent Schen<^.  Perry,  Morton  &  Kroes- 
Ing,  of  Milwaukee,  for  respondent  ITeaiiley. 

BARNES,  J.  (after  stating  the  fftcti  as 
aboTe).  IhB  aK>ellaiit  is  In  a  somewhat  em- 
barasslng  situation.  Two  parties  are  dahn- 
ing  full  compoisatlon  from  it  tar  performing 
the  same  service.  Each  claims  to  have  se- 
cured the  purchasers,  and  ndthw  admit! 
that  the  other  is  entitled  to  any  part  of  the 
compensation  alleged  to  be  due  for  the  serv- 
ices rendered.  Separate  trials  of  the  two 
actions  may  result  In  two  Judgments  wliicb 
will  obligate  the  defendant  to  pay  twice  for 
the  same  service^  Tb  relieve  Itself  ftom  this 
dilemma,  the  defmdant  sought  to  enjoin  tbe 
prosecution  of  one  of  the  actions,  and  to 
bring  all  of  the  iMrtlea  before  tbe  court  In 
the  other,  so  that  tbe  plalntUfo  in  both  ac-' 
tlona  would  be  bound  by  the  Judgment  In 
the  one  first  rendered. 

[1  ]  Both  cases  are  straight  actions  at  law 
on  contract  We  must  look  to  the  Code  to 
see  whether  or  not  the  remedy  here  pursued 
is  permissible.  Obviously  a  situation  Is  pre- 
sented where  It  might  be  proper  enough  to 
consolidate  tbe  two  actions.  It  Is  Just  as  ob- 
vious that  the  general  consolidation  statate 
(section  2792)  does  not  help  the  defendant, 
because  It  provides  for  the  consolidation  of 
only  such  actions  as  might  originally  have 
been  properly  Joined.  These  two  acttons 
could  not  have  been  Joined.  Wlnnlngboff  v. 
Wittlg  et  al.,  64  Wis.  180,  188,  24  N.  W.  912; 
Peck  y.  School  Dlst,  21  Wis.  617. 

[2]  Had  the  defendant  admitted  liability  to 
some  one  for  the  amount  claimed,  its  remedy 
would  be  simple  enongh,  because  section  2610, 
Stats.,  provides  for  an  Inten^eader  In  sudi 
a  case. 

[3)  Sections  2610  and  2658a  are  relied  on  In 
support  of  tbe  practice  here  p&rsued.  Sec- 
tions 2420.  2600,  2656,  and  2667  are  also  dted, 
but  we  see  no  room  for  the  contention  that 
any  of  the  four  sections  last  referred  to  au- 
thorize the  practice  which  the  defendant  at- 
tempted to  pursue.  The  first  question  pre- 
sented by  the  appeal  Is:  Does  section  2610, 
Stats.,  authorize  the  bringing  In  of  FeasI^ 
as  a  party  to  this  action?  The  following  is 
the  only  portion  of  section  2610  which  has 
any  application  to  the  situation:  "Tbe  court 
may  determine  any  controversy  between  the 
parttes  before  It.  when  It  can  be  done  with- 
out prejudice  to  the  rights  of  others  or  bj 
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sarlDg  their  rlghte ;  but  wben  a  complete  de- 
termination of  the  controTersy  cannot  be  had 
without  the  presence  of  other  parties,  or  any 
persons  not  parties  to  the  action  have  such 
Interests  In  the  subject-matter  of  the  contTo- 
rersy  as  require  them  to  be  made  parties  for 
tbelr  due  protection,  the  court  shall  order 
them  to  be  brou^t  In."  "CJontroversy" 
means  dispute.  1  Bout.  Law  Diet,  Rawle'a 
Rot.,  431 ;  2  Words  &  Phrases,  1553. 

The  controTersy  between  the  plalntUts  and 
the  defendant  in  this  action  arises  over  these 
questions:  (1)  Did  the  defendant  employ  the 
plaintiffs  to  procure  a  purchaser  for  Its  real 
estate?  (2)  If  so,  did  plaintiffs  procure  spch 
a  purchaser?  (3)  If  they  did,  what  compen- 
sation shoQld  they  receive?  It  is  very  plain 
that  it  is  not  necessary  to  bring  any  third 
party  before  the  court  for  his  protection 
while  these  three  disputed  questions  of  fact 
n-hich  form  tile  subject  of  controTersy  be- 
tween plaintiffs  and  defendant  are  being  liti- 
gated. It  la  not  claimed  that  any  other  per- 
son was  a  party  to  the  contract  between 
plaintiffs  and  defendant.  One  asserts  that  a 
contract  was  made.  The  other  denies  It 
One  asserts  that,  acting  under  the  contract 
&  purchaser  was  found  and  compensation  was 
earned.  The  other  denies  this  also.  The  8et> 
Qement  of  these  mooted  questions  cannot 
prejudice  the  right  of  a  person  not  a  party 
to  the  action  to  claim  under  another  and  an 
entirely  different  contract  So  it  seems  dear 
that  the  controTersy  between  these  partdea 
can  be  settled  without  "prejudice  to  the 
rights  of  others,"  and  tbat  the  first  clause  of 
the  qnoted  portion  of  the  statute  does  not 
lielp  tbe  d^eaidant  The  "others"  ttaer^  re- 
€emA  to,  of  coarve,  means  persons  who  are 
not  parties  to  Qie  action.  If  the  court  has  a 
oorreet  conception  of  what  tbe  controTersy 
between  the  parttes  la,  then  It  Is  patent  that 
a  fnU  and  "complete  determination"  of  that 
oontroTenv  can  be  had  without  the  presence 
of  any  other  party,  and  Uiat  no  person  who 
Is  not  a  parly  has  any  Interot  therein  which 
requires  that  be  he  made  a  party  for  bis  pro- 
tection. B}Tery  defense  is  aTallable  to  the  de- 
fendant that  It  woold  have  If  Teasley  were 
before  the  court  It  may  show  that  it  made 
no  contract  saeh  as  is  dalmed  the  plaln- 
tlffs,  and,  further,  that^  If  BDch  a  contract 
was  made,  the  plaintUb  earned  nothing  un- 
der it.  because  the  purcbaaeie  were  n(^  found 
by  the  lAaintlffs,  but  were  found  by  another 
party. 

[4]  The  material  part  of  section  2e56a  Is 
as  follows:  "A  defendant  or  a  person  iatex- 
pleaded  or  Interrenlng  may  baTe  affirmatiTe 
relief  against  a  codefendant  or  a  codef^d- 
ant  and  plaintiff,  or  part  of  jdalntlffs,  or  a 
codefendant  and  a  person  not  a  party,  or 
against  such  person  alone,  upon  his  being 
brought  In ;  but  in  all  such  cases  such  relief 
must  luTOlTe  or  In  some  manner  affect  the 
contnact,  transaction  or  property  which  is 
the  subject-matter  of  tbe  adlon."   The  ma- 


terial part  of  the  portion  of  the  statute  quot- 
ed might  be  condensed  so  as  to  read  as  fal- 
lows:  "A  defendant  •  •  •  may  have  af- 
firmative relief  against  •  •  •  a  person 
not  a  party  •  •  •  upon  his  being 
brought  in;  but  •  •  •  such  relief  must 
Involve  or  In  some  manner  affect  tbe  con- 
tract, transaction  or  property  which  la  the 
subject-matter  of  the  action."  We  think  this 
statute  does  not  apply  because  tbe  defendant 
is  not  entitled  to  any  affirmative  relief  In 
this  action  against  Feasley.  It  Is  true  It  at- 
tempts te  Bet  up  an  equitable  counterclaim, 
but  tbat  counterclaim  states  no  cause  of  ac- 
tion against  the  plaintiffs  or  against  Feasley. 

Furthermore,  the  relief  sought  does  not 
affect  the  contract  involved  in  this  case.  It 
does  not  even  assist  In  determining  wbether 
or  not  that  contract  was  made.  It  Is  perfect- 
ly competent  for  the  defendant  to  show  that 
Feasley  claims  to  have  procured  or  did  pro- 
cure the  purchasers,  without  bringing  Feas- 
ley in  as  a  party.  So  the  relief  sought  would 
neither  assist  in  determining  wbether  a  con- 
tract had  In  fact  been  made,  or  whether  tbe 
plaintiffs  had  earned  the  money  claimed 
thereunder  if  one  was  made.  Does  the  relief 
asked  affect  the  transaction  which  Is  "tbe 
subject-matter  of  the  action"?  A  "transac- 
tion" means  whatever  may  be  done  by  one 
person  which  affects  another's  rights  and  out 
of  which  a  cause  of  action  may  arise.  Mc- 
Arthur  t.  Moflet  143  Wis.  564,  128  N.  W. 
445,  33  R.  A.  (N.  S.)  264  The  making  of 
the  contract  alleged  In  the  complaint  was 
the  transaction  out  of  which  the  cause  of 
action  arose  in  tbe  Instant  case.  We  tell  to 
see  how  the  rdlef  sought  affects  tbat  trans- 
action. Brln^g  Feasley  before  the  coart 
in  the  jveeeut  case  would  not  tend  to  show 
tbat  an  agreemuit  each  as  Is  relied  on  was 
not  made,  as  has  been  heretofore  stated.  If 
the  term  "transaction"  be  held  to  Include,  not 
only  tbe  maldng  of  the  contract,  bnt  also  per- 
formance on  the  part  of  tbe  plabiOffs,  tbe 
result  would  not  be  different  Offering  proof 
to  tbe  court  and  Jury  that  another  party  be- 
sides tbe  idalntlffs  In  tact  produced  tbe  pur- 
chasen  would  tend  to  show  that  plaintiffs 
should  not  recorer.  But  tbe  defendant  can 
call  Feasl^  and  tbe  purchasers  In  the  trial 
of  the  present  action,  and  examine  them  ful- 
ly without  B^sley  being  a  party  to  the  ac- 
tion. So  it  is  not  apparent  bow  the  r^ef 
sought  affects  the  transaction  which  is  the 
subject-matter  of  the  action.  The  action  Is 
not  brought  In  rtference  to  proper^,  so  the 
use  of  that  word  In  the  statute  does  not  af- 
fect the  question  under  consideration. 

Tbe  proceeding  arises  out  of  a  fear  on  tbe 
part  of  the  defendant  that  tbe  Juries  Impanel- 
ed In  the  actions  may  find  for  the  plaintiffs 
in  both  of  them,  whereas,  If  all  the  plaintlfb 
were  before  the  court  but  a  single  recovery 
could  be  had.  The  situation  presented  is 
somewhat  novel,  and  one  for  which  the  law- 
making power  has  apparently  made  no  proTl- 
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aion  that  would  warrant  the  practice  here 
followed.  This  court  has  no  power  to  make 
a  new  statute  or  to  amend  an  existing  one 
so  as  to  reach  a  case  of  supposed  hardship, 
or  fbr  any  other  reason  for  that  matter. 
The  order  appealed  from  is  affirmed. 

WINSLOW.  a  J.,  and  SIEBfiCEER,  J., 
dissent   See  138  N.  W.  769. 


MARINE  GO.  T.  OITX  OF  HXLWAUEBB. 
(Supreme  Oonrt  of  Wisconsin.   Not.  i9,  1912.) 

1.  MuniciPAL  CoBpoBATions  a  023*}  — Sfi- 
OTAL  ASBBSSHENTB— Attack— -'^AX. 

St.  1898,  S  1164  providing  that  any  per- 
son aggrieved  by  the  leir  and  collection  of  any 
unlawful  tax  by  any  town,  dty.  or  Tillage  may 
maintain  an  action  for  ttie  recomiy  of  ul  mon- 
^  so  collected,  and  in  ease  any  such  town,  dty, 
or  Tillage  ehall  pay  a  judgment  recoTered  after 
having  paid  over  to  tiie  county  treasurer  the 
state  and  county  tax  levy  collected  as  part  of 
audi  unlawful  tez,  it  wbnSl  be  oedited  by  Uie 
county  treasurer  with  tlie  amount  so  paid  on 
the  tax  for  fbe  ensuiog  year,  is  found  under  the 
subhead  of  "nuBceilaneous  provisIooB"  among 
statutes  relating  to  "Uie  assessment  and  col- 
lection of  special  taxes."  Held  that,  as  the 
statute  as  first  enacted  did  not  include  the 
words  "dty"  and  "village,"  but  merely  provid- 
(>d  for  au  action  against  towns,  and  as  the 
word  "tax,"  wtille  generically  broad  enough  to 
include  spedal  assessments,  appears  to  relate 
only  to  general  assessments,  no  action  may  be 
maintained  under  this  statute  to  recover  a  spe- 
cial assessment  for  public  improvement  paid  to 
the  dty  and  by  It  paid  to  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  |i  1282-1236;  Dec. 
Dig.  I  523.* 

BVir  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  0867-6886.] 

2.  MUNICIFAI.  COBPOBATIONS  ({  623*)— SpE- 

oiAJL    AssEasuBXTs  —  Recotbbt   Back  — 

BiQBT  or  Aonon. 

The  basis  of  a  common-law  action  for  mon- 
ey bad  and  received  bdng  the  inequity  of  allow- 
ing one  person  to  be  enriched  at  the  expense  of 
anoUier  and  not  the  loss  which  one  may  have 
suffered,  no  action  for  money  bad  and  received 
can  be  maintained  against  a  municipality  to 
recover  bacit  the  amount  of  a  spedal  assess- 
m«it  for  a  public  Improvement  illegally  levied 
and  collected,  where  it  has  been  paid  by  the 
muntcipality  to  the  contractor  who  performed 
the  work  in  question. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  U  1232-1236;  Dec 
Dig.  S  523.*1 

Appeal  from  Circnit  Gout,  Milwaukee 
County:  O.  T.  WllllamB,  Judse. 

Actloii  by  the  Ularlne  Company  against  the 
City  of  Milwaukee.  From  a  Judgment  for 
plaintiff,  def^idant  appeals.  Rerersed  and 
remanded,  with  directions  to  dismiss. 

Action  under  section  1164,  Stats.  1898.  to 
recover  the  sum  of  $280.11  paid  the  def^d- 
ant  dty,  under  protest,  for  a  special  asseaa- 
ment  against  plalntifiT's  proiKrty,  which  as- 
sessment it  Is  claimed  was  void  for  certain 
Irregularities  therein  not  here  necessary  to 
specify.  Section  1164,  Stats.,  is  as  follows: 
"Any  person  a^rleved  by  the  levy  and  col- 


lection of  any  onlawfnl  tax  assessed  against 
him  in  any  town,  dty  or  village  may  have 
and  maintain  an  action  against  such  town, 
city  or  village  for  the  recovery  of  all  money 
so  unlawfully  levied  and  collected  of  him. 
And  every  such  action  to  recover  back  any 
such  money  hereafter  paid  shaU  be  brought 
within  one  year  after  such  payment  and  not 
thereafter;  and  in  case  any  such  town,  city 
or  village  shall  have  paid  a  Judgment  recov- 
ered in  any  such  action,  after  having  paid 
over  to  the  county  treasurer  the  state  and 
county  tax  levied  and  collected  as  part  of 
such  unlawful  tax.  snch  town,  dty  or  vil- 
lage shall  be  credited  by  the  county  treas- 
urer, on  the  settlement  with  the  proper 
treasurer  for  the  taxes  of  the  ensuing  year, 
the  whole  amount  of  such  state  and  county 
tax  so  paid  into  the  county  treasury;  and 
the  county  treasurer  shall  also  be  allowed 
by  the  state  treasurer  the  amount  of  state 
tax  so  illegally  collected  and  paid  in  his  set- 
tlement with  the  state  treasurer  next  afto- 
the  recovery  of  sudi  Judgment  aud  coUectlOD 
thereof;  and  If  any  part  of  sucb  unlawful 
tax  shall  haTe  been  paid  orer  to  any  school 
district  before  the  payment  of  sucb  Judg- 
ment such  town  shall  diarge  the  same  to 
such  district,  and  the  town  derk  shall  add 
the  same  to  the  taxes  of  such  school  district 
In  the  next  anunal  tax;  provided,  howeva, 
that  no  action  shall  be  maintained  under 
the  proTlaloiu  of  this  sttctloa  unless  it  shall 
be  made  to  appear  to  tbe  court  tbat  tbe 
jdalntiff  bas  paid  more  than  his  equitable 
share  of  such  taxes." 

A  spedal  assessment  cKtiflcftte  was  issued 
to  tbe  contractor  porsnant  to  section  13  of 
chapter  7  of  the  dty  diarter.  Said  secttou 
provides  that  tbe  oertiflcate  may  be  paid 
to  the  dty  treasurer;  that  tbe  dtr  treasurer 
shall  receive  the  amoonts  paid  on  snch  cer- 
tificates and  hold  the  same  for  the  benefit 
of  the  owners  thereof,  and  sudi  owners  shall 
be  entitled  thereto  on  prodndng  and  sur- 
renderii^  tbe  oertiflcate  to  be  canceled. 
Plaintiff  paid  tbe  sum  In  question  on  the 
29th  day  at  Jannaty,  1910.  On  the  17tli  day 
of  February  of  tbe  same  year,  the  dty  treas- 
urer paid  the  amount  to  the  holder  of  tbe 
certificate,  who  ddlvered  it  np  to  be  can- 
celed pursuant  to  tjie  charter  provision.  This 
action  was  begun  January  11,  1911.  At  the 
close  of  the  pialntUTs  case,  the  defendant 
moved,  alternately,  for  a  nonsuit,  or.  If  the 
court  was  of  the  opinion  tbat  the  defendant 
waa  not  entitled  to  a  nonsuit  and  tbat  the 
tax  and  the  assessment  upon  which  the  tax 
was  paid  were  either  of  them  void  for  a  re- 
assessment under  the  provisions  of  section 
1210d,  e,  f,  and  g,  of  the  Stats.  The  mo- 
tions were  denied  by  the  court  The  defend- 
ant offered  no  evidence,  and  the  court,  after 
making  certain  findings  of  fact  relative  to 
tbe  assessment  held  (1)  tbat  the  d^endant 
altered  and  changed  tbe  grade  of  the  street 
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to  question  without  legal  authoril^,  and  as- 
sessed the  Bum  of  1280.11  agalnat  the  real 
estate  of  the  plaintiff  for  the  work  done  in 
consequence  of  snch  cluuige  of  grade,  with- 
out 1^1  authority  so  to  do;  and  (2)  that 
plaintiff  Is  entitled  to  judgment  against  the 
city  for  said  snm  of  $286.11,  with  Interest, 
together  with  the  costs  of  the  action.  From 
a  Judgment  entered  accordingly,  the  defend- 
ant appealed. 

Daniel  W.  Hoan,  Git7  Atty.,  and  Clifton 
WilUamB,  Special  Asst  City  Atty.»  both  of 
HUmiAee,  for  appellant  Frank  B.  Van 
Talkenba^bf  tit  Hilwankee,  for  respondent 

VINJSI,  J.  (after  stating  the  facta  as  above). 
[1]  This  acti<m  is  brought  under  section  1164, 
Stats.  1898,  to  recora  mon^  paid  to  tiie 
diy,  under  protest,  for  a  special  paving  tax 
assessed  on  plaintiff's  lot  It  la  dalmed  tbat 
the  sam,  or  at  least  a  portion  thereof,  so 
paid  was  really  assessed  and  collected  for 
an  illegal  change  In  the  grade  of  the  street, 
and  not  for  paving  the  same.  The  qneition 
prises,  Does  th^  statute  api^  to  special  im- 
provement taxes?  The  word  "tax"  is  gen- 
erlcally  broad  enough  to  Include  special  as- 
aeasments,  and  whether  or  not  it  does  so  ta 
a  statute  must  lie  gathered  from  its  context 
and  the  l^lslaflve  intent,  as  ascertained 
from  tike  gmeral  scheme  of  the  act  and  the 
cognate  acts  of  which  it  is  designed  to  be* 
come  a  part  Tills  statute  appears  under 
the  subhead  of  "miscellaneous  provisions" 
in  that  part  of  diapter  ^  relating  to  the 
assessment  and  collection  of  general  taxes. 
It  is  fi>Ilowed  by  the  subhead  "the  assess 
meat  and  ccdlecflon  of  special  taxes."  It 
will  be  observed  that  the  section  provides 
that  in  case  any  town,  dty,  or  vlll^a  shall 
have  paid  a  Judgment  recovered  in  any  such 
action,  aftra  having  paid  over  to  the  county 
treasurer  the  state  and  county  tax  levied 
and  collected  as  part  of  such  unlawful  tax, 
such  town,  city,  or  village  shall  be  credited 
by  the  county  treasurer,  on  the  settlement 
with  the  proper  treasurer  for  the  taxes  of 
the  ensuing  year,  the  whole  amount  of  snch 
state  and  county  tax  so  paid  into  the  conntr 
treasury.  It  also  provides  for  a  credit  to 
the  county  treasurer  by  the  state  treasurer 
of  the  amount  of  state  tax  so  collected  and 
paid  over  to  the  state  treasurer,  and.  If  any 
part  of  the  unlawful  tax  shall  have  been 
paid  to  any  school  district  before  the  pay- 
ment of  the  Judgment  such  town  shall  charge 
the  same  to  such  district,  and  the  town 
clerk  shall  add  the  same  to  the  tax  of  such 
school  district  in  the  next  annual  tax.  It 
seems  apparent  from  these  provisions  that 
the  woid.  "tax"  used  In  this  statute  relates 
only  to  general  taxes,  and  not  to  special  as- 
sessments, for  careful  provision  is  made  en- 
abling the  town,  city,  or  village  to  reimburse 
itself  for  any  money  it  may  have  paid  In 
it  shall  be  determined  In  the  action 
188  N. W.-41 


that  the  plaintiff  has  been  compelled  to  pay 
a  greater  tax  then  In  Justice  and  equity  he 
should  have  paid.  That  the  word  "tax,"  as 
used  In  section  1164,  relates  to  a  general  tax 
only,  and  not  to  special  assessments,  is  made 
practically  certain  by  section  1164a,  which 
provides  that  if  upon  the  trial  of  an  action 
under  the  preceding  section  it  shall  ap[>ear 
tbat  the  assessment  ujwn  which  the  taxes 
were  so  paid  is  void,  the  court  before  en- 
tering Judgment,  shall  continne  the  action 
for  a  sufficient  time  to  permit  a  reassess- 
ment It  further  prescribes  that  the  validity 
of  the  reassessment  provided  for  may  be  at- 
tacked and  determined,  and  subsequent  reas- 
sessments may  be  liad  as  provided  by  sec- 
tion 1210b.  provided  that  such  reassessment 
shall  in  all  cases  be  made  by  the  assessor 
of  the  assessment  district  wherein  the  prop- 
erty to  be  reassessed  Is  situated.  Section 
1210b  applies  only  to  the  reassessment  of 
general  taxes,  and  the  fact  that  the  assessor 
is  to  make  the  reassessment  in  case  plaintiff 
prevails  in  the  action  shows  conclusively 
that  the  statute  applies  to  general  taxes  only, 
for  confessedly  the  L^islature  could  not 
have  Intended  that  the  asse^or  of  the  as- 
sessment district  should  make  a  reassess- 
ment of  special  improvem^t  taxes.  Our 
statutes  relating  to  the  reassessment  of  spe- 
cial assessments  provide  that  the  proper  au- 
thorities ^powered  to  make  the  original 
assessment  shall  also  make  the  reassess- 
ment No  case  has  come  to  our  notice  where 
it  is  the  duty  of  the  assessor  to  make  special 
assessments. 

Section  1164,  as  first  enacted  In  chapter  88 
of  the  Laws  of  1870,  did  not  Include  the 
words  "dty"  and  "village."  The  act  pro- 
vided: "Any  person  aggrieved  by  the  levy 
and  collection  of  any  unlawful  tax  assessed 
against  him  in  any  town  may  have  -and 
maintain  his  action  against  such  town  for 
the  recovery  of  all  moneys  so  unlawfully 
levied  and  collected  from  Urn."  It  is  obvi- 
ous that  the  word  **tax,"  as  here  used,  could 
rtiate  only  to  general  taxes,  for  towns  do 
not  levy  qieclal  assessmentB  against  prop- 
erty within  their  borders.  Tba  words  "dty" 
and  "village"  first  appeared  In  chapter  834 
of  the  Laws  of  1878^  but  there  is  nothing  in 
that  chapter  to  indicate  any  intention  to 
broaden  or  utend  the  meaning  of  the  term 
"tax,"  as  previously  used.  All  actions  here- 
tofore brought  under  section  1164,  so  far  as 
we  have  been  able  to  ascertain,  have  relat- 
ed to  general  taxes.  See  Keystone  Lumber 
Co.  V.  Pederson,  ^  Wis.  466,  67  N.  W.  696; 
Day  V.  Town  of  Pelican,  94  Wis.  608,  69 
N.  W.  368;  Wells  v.  Western  Paving  &  Sup> 
ply  Co.,  96  Wis.  121,  70  N.  W.  1071 ;  Bon- 
nln  V.  Zuehlke,  122  Wis.  128,  134,  99  N.  W. 
445.  It  is  evident  therefore,  from  the  sec- 
tion In  question,  and  from  the  cognate  stat* 
utes  of  which  It  forms  a  part,  that  the  word 
"tax,"  as  used  therein,  does  not  include  or 
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t^te  to  q)edal  ■wowmenti,  and  tbat  no 
action  under  tlie  statute  can  be  maintain- 
ed to  reoorer  money  paid  for  aoch  aaseaa- 

ments. 

[2]  Under  many  special  assessment  stat- 
utes, as  In  the  present  cas^  tbe  money  is 
collected  for  the  owner  of  the  Improvement 
certificate  and  is  regnlred  to  be  paid  over 
to  him  iQwn  the  presentation  thereof  to 
the  treasurer  of  the  munldpaUty  in  which 
the  special  assessment  tax  is  levied.  It  conld 
not  have  been  wlthtn  the  contemplation  of 
the  L^^latnre  that  a  taxpayer  conld  main- 
tain an  action  amlnst  a  municipality  after 
it  had  paid  tbe  amount  of  Uie  tax  collected 
to  the  person  entitled  to  receive  the  same 
without  any  provision  for  reimbursing  it- 
8^.  In  the  present  case  the  dty  treasurer 
had  collected  and  paid  over  the  money  to  the 
holder  of  tbe  certlflcate  before  the  action 
was  commenced.  Stace  the  city  treasurer 
had  paid  over  to  the  person  entitled  there- 
to the  whole  of  the  tax  collected,  no  com- 
mon-law action  for  money  had  and  receiv- 
ed can  be  maintained  against  tbe  city.  Such 
action  is  founded  upon  the  theory  that  the 
defendant  has  the  money  which  is  sought  to 
be  recovered,  or  that  be  has  been  enriched 
by  the  transaction,  ao  that  in  equity  and 
good  conscience  he  should  be  compelled  to 
tarn  over  to  plaintiff  a  portion  or  the  whole 
of  the  amount  in  controversy.  The  basis  of 
a  common-law  action  for  money  had  and 
received  is  not  only  the  loss  occasioned 
to  the  plaintiff  on  account  of  the  payment 
of  the  money,  but  tbe  consequent  enrich- 
ment of  tbe  defendant  by  reason  of  having 
received  the  same.  27  Oyc.  869;  Limited  In- 
vestment Ass'n  V.  Glendale  Investment  Ass'n, 
09  Wis.  54,  74  N.  W.  633;  Johnston  v. 
Charles  Abreach  Co.,  109  Wis.  182,  85  N. 
W.  348;  Glendale  Investment  Ass'n  v.  Har- 
vey Land  Co.,  114  Wis.  408,  90  N.  W.  456; 
Douglas  County  v.  Sommer,  120  Wis.  424,  98 
N.  W.  249;  J.  V.  Le  Clair  Co.  v.  Rogera- 
Ruger  Co.,  124  Wis.  44,  102  N.  W.  346.  It 
follows,  therefore,  that  neither  an  action 
under  the  statute  nor  a  common-law  action 
for  money  bad  and  received  lies  against  the 
city,  and  that  the  court  should  have  granted 
tbe  motion  for  a  nonsuit. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  dismiss  the  complaint  on 
the  merits. 


WISCONSIN  REAL  ESTATE  CO.  T.  CITT 
OF  MILWAUKEE  et  aL 

(Supreme  Court  of  Wisconsin.   Nov.  19,  1912.) 

1.  Appeal  and  Ebbob  (|  23*)  —  Questionb 

Pbesekted  fob  RBvnw. 

Since  the  Supreme  Court  acqulree  no  jaris- 
diction  of  appeal  from  an  order  unless  It  be 
appealable,  that  qiiestloo  Is  always  involved 
though  not  raised  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  99;  Dec.  Dig.  }  ^*] 


2.  Apnui  Min>  EbBOB  (|  97*)— Dzoiaioira  Bx- 

VIKWABLI— OBDSB  OBAITXIIIO  PbOVISIONAI. 

Reicsdt. 

An  order  requiring  the  deposit  of  tbe 
amount  of  a  specia]  assessment  as  a  condition 
precedent  to  the  maintenance  of  an  action  to 
enjoin  'the  collection  thereof,  while  not  affect- 
ing the  inbatantial  rights  of  the  parties,  oper> 
stes  as  a  provisional  renudy  because  glniig  the 
defendant  municlpalltj  secuil^  for  paynent, 
and  hence  Is  app^Iabu  under  St  ISBS,  |  8069, 
■abd.  3. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi|  665-658 ;  Dec  IHg.  {  97.*] 

3.  MuwioiPAL  Cobpobatiohs  (i  637*)- Bpb- 

OUL    ABSESSMKIfTS  —  iNJUVOTIOIf  —  COHDX- 

TZ0N8  Pbbckdbitt— 'Tax.** 

Laws  of  1909.  c.  296,  which  added  sections 
mOh— 1,  laiOh— 2,  1210h-3,  1210h-4,  Is  un- 
der tbe  subhead  entitled,  "general  taxes;  reas- 
sessment when  assessment  vtrid" ;  the  first  sec- 
tion providing  that  whenever  any  action  la  com- 
menced to  set  aside  any  sale  of  lands  for  tbe 
nonpSTment  of  taxes  or  to  cancel  any  tax  cer- 
tificate or  restrain  the  issuing  of  bonds,  the 
plaintiff  shall,  as  a  condition  precedent  deposit 
the  amount  of  the  taxes,  Inttfeet  and  charges 
thereof.  Held  that,  while  there  Is  a  distlnctun 
between  a  tax  and  a  general  assesspient  yet 
the  word  "tax"  is  broad  enough  to  include  a 
special  assessment ;  and  as  ttA  added  sections 
are  general  in  their  nature,  and  as  section 
1210h  mentions  both  general  taxes  and  special 
assessments,  the  deposit  must  be  made  In  case 
of  an  attack  on  a  special  assessment 

[fid.  Note. — For  other  cases,  see  Monidpal 
Corporations,  CentIHg.  1 1253;  Dec.Dig.  i  537.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  pp.  6867-6886.] 

4.  Municipal  Cobpobatiohs  (i  637*)  — Sfb- 

CIAL  AsaBSBUEITTB— lAVT— TALXDITT. 

As  Milwaukee  City  Charter,  c.  8,  gives  tbe 
council  jurisdiction  over  the  subject  of  laying 
drains,  an  assessment  for  the  making  of  drains, 
though  not  In  compliance  with  the  statutes,  is 
not  void  for  want  of  jurisdiction ;  and  hence. 
In  an  action  to  enjoin  the  oollectioD  of  tbe 
same,  the  amount  of  the  assessment  most  be 
deposited  under  St  1898,  S  ]210h— 1,  providing 
that  whenever  any  action  is  commenced  to  can- 
cel any  tax  certificate  for  any  error  or  defect 
going  to  the  validltr  of  the  assessment  the 
plaintiff  most  deposit  the  amount  of  the  sam«^ 
[Bd.  Note.— For  other  cases,  see  Muaictoal 
Corporations,  CentDlg.  S  1253 ;  DecDig.  |  SS7*] 

6.  CONSTITDTIONAL  LAW  ({§  233,  321*)— Mu- 
NICIPAX  COBPOBATIONB  (8  526*)— EQTJAI.  PBO- 

TEcnoir  OF  Laws— Rkubdibs. 

St  1898.  i  1210b— 1,  enacted  in  Acts  of 
1909,  c.  295,  providing  that  to  maintain  an  ac- 
tion to  enjoin  the  collection  of  an  assessment 
the  plaintiff  must  deposit  the  amount  of  the 
same  with  the  proper  ofBcer,  applying  only  to 
cases  where  then  Is  a  defect  in  the  tax  proceed- 
ing, and  not  to  cases  where  there  is  absolute 
want  of  Twwer  to  tax,  is  not  in  Tiolation  of 
Const  U.  S.  Amend.  14,  i  1,  and  Const  Wis. 
art  1.  H  It  ^  respective^,  inhibiting  the  de- 
nial of  equal  protection  of  tbe  laws  and  pro- 
viding that  every  person  shall  be  mtitied  to  a 
remedr  in  the  law  for  all  injuries  he  may  re- 
ceive. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  »  686, 960^952-955 ;  Dec.  Dig. 

B 233,  S21;*  Municipal  Corporations.  Cent 
Ig.  fi  1242, 1243;  Dec.  Dig.  f  52&*]^ 

Appeal  from  Circuit  Court  Milwaukee 
County;  Onen  T.  WUUaDU,  Judge. 

Action  by  the  ^nsoonain  Real  Estate  Com- 
pany against  tiie  Qty  of  Milwaukee  and  oth- 
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tfk  to  restrain  tbe  collection  ot  a  special 
assessment  From  an  order  requiring  the  de- 
posit of  tlie  amount  of  the  tax  as  a  condi- 
tion precedoit  to  the  maintenance  of  the 
action,  ri«iTiti<r  appeals.  Order  affirmed. 

.PlnlntUf  broocbt  action  to  restrain  the  de- 
fendanta  from  collecting  a  special  assess- 
ment of  974-78*12  levied  against  plalntUTs 
property,  consisting  of  a  great  many  lots,  for 
the  constructlOQ  of  house  drains,  claiming 
that  the  assesameot  was  rold  because  of  the 
following,  among  other,  irreguiaritles  In  the 
proceedings  had  therefor:  (1)  The  drains 
were  ordered  laid  before  the  streets  were 
ordered  to  be  pared  or  repaired,  contrary  to 
section  17  of  chapter  8  of  the  city  charter; 
(2)  as  to  a  portion  of  one  street,  no  notice  was 
given  the  property  owners  to  cona tract  the 
drains,  or  to  the  contractors  for  the  construc- 
tion of  the  same,  as  provided  for  in  said  sec- 
tion; and  0)  upon  information  and  belief  It 
Is  alleged  that  no  gas  mains,  water  mains, 
nor  sewers  had  been  laid  on  parts  of  the 
streets.  By  order  of  the  court  the  plaintiff 
was  required,  pursuant  to  the  proTislons  of 
section  1210h— 1,  Stats.,  to  deposit  the 
amount  of  the  tax  as  a  condition  for  main- 
taining the  action,  ^at  section  provides: 
"Whenever  any  action  or  special  proceeding 
Is  hereafter  commenced  to  set  aside  any  sale 
of  lands  for  the  nonpayment  of  taxes,  or  to 
cancel  any  tax  certificate,  or  to  restrain  the 
issuing  of  any  tax  certificate  or  tax  deed,  or 
to  set  aside  any  tax,  for  any  error  or  defect 
goli«  to  the  validity  of  ttie  assessment  and 
affecting  the  groundwork  of  such  tax,  with- 
in twenty  days  after  the  commencement  of 
sach  action  tbe  plaintlCF  in  such  action,  or 
uncial  proceeding  shall  pay  or  cause  to  be 
paid  to  the  conn^,  town,  d^,  or  village  oifl- 
oer  entitled  to  rec^ve  the  same,  the  amount 
of  taxes,  interest  and  charges  levied  against 
the  said  lands  involved  in  such  action,  as  a 
condition  of  maintaining  said  action."  Sec- 
tion 1210h — 2  provides  that,  if  a  reassessment 
Is  ordered,  the  court  shall  upon  completion 
thereof  determine  the  amount  whlcAi,  accord- 
ing to  the  reassessm^t,  the  plaintiff  ou^t 
Justly  to  have  paid  upon  the  lands  Involved 
In  the  action  or  special  proceeding.  Section 
1210h — 3  provides  the  plaintiff  shall  be  en- 
titled to  recover  Judgment  for  the  amount, 
U  any,  he  so  paid  in  excess  of  the  amount 
the  court  shall  finally  determine  he  on^t  to 
have  paid  on  the  land  involved  In  the  ac* 
tion,  with  interest  from  the  date  of  such 
payment  From  the  order  requiring  the  de- 
posit of  the  amount  of  the  tax  as  a  condi- 
tion precedent  to  the  maintenance  of  the  ac- 
tion, tbe  plaintiff  appealed. 

Miller,  Hack  &  Falrchlld  and  W.  F.  Ad- 
ams, all  of  Milwaukee  for'&ppellant  Daniel 
W.  Hoan,  City  Atty.,  and  Clifton  Williams, 
Special  Asst  City  Atty.,  botb  ot  MUwankee, 
for  respondents. 


VINJE,  J.  (after  stating  the  facts  as 
above).  [i]  Is  the  order  appealable?  Nei- 
ther party  has  raised  the  question;  but  since 
this  court  acquires  no  Jurisdiction  to  con- 
sider the  merits  unless  it  is  appealable,  the 
question  of  the  appealability  of  an  order  Is 
always  involved  In  a  consideration  of  its 
merits.  Hyde  v.  German  National  Bank  of 
Oshkosh,  96  Wis.  406,  71  N.  W.  659 ;  In  re 
Minnesota  &  Wis.  B.  Co.,  108  Wis.  191,  78 
N.  W.  753;  Sioux  Land  Co.  T.  Ewlng,  148 
Wis.  600,  135  N.  W.  130. 

[Z]  Confessedly  It  is  not  an  order  affecting 
a  substantial  right  made  in  an  action  which 
in  effect  determines  it  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken; 
neither  is  It  an  order  affecting  a  substantial 
right  made  In  special  proceedli^  It  is 
made  In  an  action  and,  in  tliat  respect  at 
least  partakes  of  the  nature  of  a  provisional 
remedy.  The  effect  of  this  order  Is  to  Im- 
pound the  mon^  in  dispute  and  hold  It  for 
the  use  ot  defendant  it  idalntlff  tails  in  the 
action.  To  that  extent  it  grants  a  proTlsion- 
al  remedy  to  defendants  in  this  class  of  ac- 
tions not  enjoyed  by  defendants  in  actions 
gmerally,  and  therefore  muft  be  held  to  be 
appealia>le  nndtt  sobdlTislon  8  of  section 
8069,  Stats.  1898,  as  an  order  granting  a  pro- 
visional remedy. 

ri]  FlalntUC  contends  that  the  order  was 
improperly  made  to*  tbree  reasons:  a)  Be- 
cause chapter  296  ot  tbe  Laws  of  1909  has 
no  application  to  special  assessments;  (2)  be- 
cause, even  it  it  does  apply  to  them,  it  does 
not  affect  the  Ihstant  case,  where  the  pro- 
ceedings taken  by  the  municipal  authorities 
are  void  ab  Initio;  and  (3)  that  If  It  does 
aH>ly,  it  is  unconstitutional.  While  it  is  true 
that  generally  there  Is  a  clear  distinction  be- 
tween taxes  and  special  assessments  and  be- 
tween statutes  relating  to  taxes  and  statutes 
relating  to  special  assessments,  yet  the  word 
"tax"  has  often  been  held  to  be  broad  enough 
to  Include  a  special  assessment  Yates  v. 
City  of  MUwaukee,  92  Wis.  352,  66  N.  W. 
248;  Sheboygan  County  v.  City  of  Shebo^an, 
54  Wis.  415, 11  N.  W.  598;  Dalrymple  v.  aty 
of  Milwaukee,  63  Wis.  178,  10  N.  W.  141. 
Whether  or  not  the  word  "tax"  In  a  statute 
includes  a  special  assessment  must  generally 
be  gathered  from  tbe  context  of  the  particu- 
lar statute,  the  intent  of  the  Legislature  as 
ascertained  from  the  general  scope  of  the 
act  and  of  the  related  acts  of  which  It  is 
designed  to  become  a  part  Marine  Co.  v. 
CSty  of  Milwaukee,  138  N.  W.  640,  decided 
herewith. 

It  Is  urged  that  since  section  1210h — 1  re- 
fers only  to  taxes,  tax  certificates,  and  tax 
deeds,  and  does  not  anywhere  moition  special 
assessments,  they  are  not  Included  within  Its 
provisions.  It  should  be  borne  in  mind, 
however,  that  when  tax  proceedings  have 
reached  the  stage  of  a  tax  sale,  tax  certifi- 
cate, or  tax  deed,  there  la  no  longer  any 
need  to  discriminate  between  general  taxes 
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and  special  assessments.  Both  are  Included 
in  tbe  sale,  certificate,  and  deed.  Were  It 
intended  to  exclude  either,  express  mention 
of  such  exclusion  would  be  made,  otherwise 
the  natural  construction  of  the  language  Is 
to  apply  it  to  whatever  may  be  Included  In 
the  sale,  certificate  or  deed;  namely,  to  both 
special  assessments  and  general  taxes.  In 
Milwaukee  the  tax  sale  is  for  both  general 
and  special  taxes,  and  both  are  included  in 
the  same  certificate,  and  the  same  deed  is 
based  on  the  sale  of  both.  See  sections  ISt 
19,  24,  24a,  and  27,  of  chapter  IS  of  the  city 
darter.  Attention  is  also  called  to  the  fact 
that  the  subhead  of  the  statute  under  which 
section  1210h — 1  falls  is  entitled,  "general 
taxes;  reassessment  when  assessment  void." 
But  under  such  subhead,  which  begins  with 
section  1210b  and  ends  with  section  1210J, 
fall  sections  1210d,  mOe.  1210t  and  mOh, 
which  relate  to  6t  mention  special  assess- 
ments. So  the  title  of  the  sabbead  fumlBbea 
no  safe  or  satisfactory  cxiterlon.  for  deter- 
mining whether  or  not  the  word  "tax"  in 
section  121M1— 1  indudea  or  excludes  apecial 
assessments. 

The  farther  argument  Is  made  that,  since 
section  1210b  mentl<ma  both  general  taxes 
and  special  assessments,  section  mOh— 1« 
whidL  does  not  mention  special  assessments, 
should  be  constmed  not  to  apply  to  them. 
Sectioa  1210b— 1  was  a>eated  by  chapter  29S 
of  the  La^ra  of  1008.  The  chapter  was  en< 
titled,  "an  act  to  cieate  aectiona  1210b~l, 
121011—3  and  mOh— 4  of  the  statutes  relat- 
ing to  actions  to  set  aside  the  sale  of  lands 
for  tax98,"  and  section  1  thereof  begins : 
"There  are  added  to  the  statutes  four  new 
sectlcms,  to  read,"  eta  The  act  seems  to  be 
general  In  Its  nature,  and  In  view  of  the  fact 
that  special  assessments  are  Included  In  the 
amount  for  which  lands  are  sold  for  taxes, 
and  In  the  tax  certificates  and  tax  deeds  is- 
sued pursuant  to  such  sales,  no  good  reason 
la  perceived  why  the  section  is  to  be  con- 
strued to  be  limited  only  to  actions  seeking 
to  set  aside  general  taxes.  In  Dalyrymple 
V.  City  of  Milwaukee,  53  Wis.  178,  10  N.  W. 
141,  the  court  construed  section  7  of  chapter 
334  of  tbe  Laws  of  1878  to  apply  to  special 
assessments  as  well  as  general  taxes.  That 
section  provided:  "Every  action  or  proceed- 
ing to  set  aside  any  sale  of  lands  for  the 
nonpayment  of  taxes,  or  to  cancel  any  tax 
certificate  or  to  restrain  or  prevent  the  Issu- 
ing of  any  tax  deed  or  any  tax  certificate, 
or  to  set  aside  and  cancel  a  tax  deed,  should 
be  commenced  within  nine  months  after  the 
making  of  such  sale,  date  of  such  certificate 
or  recording  of  such  tax  deed."  Such  con- 
struction was  based  chiefly  upon  the  ground 
that  since  special  assessments  go  into  the 
tax  levy,  and  in  case  of  the  nonpayment  of 
tbe  same,  and  of  tbe  general  taxes,  the  land 
charged  is  sold  for  tbe  aggregate  amount 
of  the  special  assessments  and  general  taxes, 
and  but  one  certificate  issued  on  such  sale, 
It  was  not  reasonable  to  suppose  that  the 


Legislature  would  thus  blend  and  int»- 
miiigle  the  two  levies  or  charges  upon  the 
land  and  provide  different  statutes  of  limi- 
tation as  to  each.  So  here  in  the  instant 
case  it  Is  not  reasonable  to  suppose  that, 
since  lands  are  sold  for  nonpayment  of  gen- 
eral taxes  as  well  as  special  assessments, 
and  the  same  are  mingled  In  the  tax  sale, 
the  tax  certificate,  and  tax  deed,  tbe  Leg- 
islature would  require,  as  a  condition  prece- 
dent to  the  maintenance  of  an  action  relat- 
ing to  general  taxes,  a  deposit,  and  not  re- 
I  QuIre  one  in  the  case  of  an  action  seeking  to 
I  set  aside  a  spedal  assessment-  The  new 
sections  added  must  be  held  to  be  general  in 
their  nature,  and  not  to  be  limited  by  the 
language  used  In  the  previous  section.  Xo 
doubt  the  legislative  idea  was  that,  aa  an 
earnest  of  good  faith  and  as  a  guarantee 
that  plaintiff  b^leved  In  the  jostice  of  his 
cause,  he  Bhoold  be  required  to  deposit  tbe 
amount  in  controversy  as  a  condition  prece- 
dent to  the  maintenance  of  the  action.  Xo 
reason,  so  far  aa  we  can  perceive,  exists  why 
such  a  deposit  should  be  required  in  the 
case  of  an  atta(ft  upon  general  taxes  any 
more  than  In  the  case  of  an  attack  upon 
wedal  assessments. 

[4]  Plalntlfl  contends  that  the  assessment 
in  the  Instant  case  was  void  ab  Initio  be- 
cause the  cil7  council  acqolred  no  Jurisdic- 
tion to  make  it,  and  reliance  Is  placed  upon 
the  cases  of  Oblcago  &  N.  W.  B.  Co.  v.  Ai^ 
nold,  114  Wis.  434,  90  N.  W.  434,  and  Smith 
T.  Sherry.  64  Wla.  U4,  11  K.  W.  466,  to  sus- 
tain the  contention.  In  tbe  first  case  the 
lands  were  uempt  from  taxes;  In  Hie  sec- 
ond case  tboy  lay  outside  of  the  taxing  dla* 
trlct  "Bease  the  taxing  officers  did  not 
have,  and  never  could  acquire,  Jurisdiction 
to  tax  the  lands  there  in  question.  The 
tax  was  void,  not  on  account  of  any  Ir- 
regularity in  the  proceedings,  such  as  a  fail- 
ure to  perform  a  condition  precedent,  or  to 
give  proper  notice,  but  because  of  an  abso- 
lute want  of  power  to  tax  in  any  manner  at 
any  time.  There  Is  a  wide  distinction  be- 
tween a  case  where  no  tax  can  in  any  event 
be  levied  upon  property  because  it  is  ex- 
empt or  lies  outside  of  tbe  taxing  district 
and  a  case  where  the  prop^ty  lies  within 
the  taxing  district  and  Is  subject  to  taxa- 
tion, but  the  statutory  or  charter  provisions 
have  not  been  complied  with  in  its  levy.  Tbe 
former  Is  void  ab  initio  and  can  nev^  be 
rendered  valid.  The  latter  Is  voidable  be- 
cause of  irregularities  in  tbe  proceedings 
leading  up  to  its  levy.  Pratt  v.  City  of 
Milwaukee,  98  Wis.  658,  68  N.  W.  392; 
Schlntgen  v.  City  of  La  Crosse,  117  Wis. 
158,  94  N.  W.  84;  Hamar  v.  Lelhy,  124  Wis. 
265,  102  N.  W.  568.  In  the  Instant  case  the 
council  of  Milwaukee  had  Jurisdiction  ovw 
the  subject  of  laying  drains.  Chapter  8  of 
City  Charter.  The  lands  in  qu^tion  were 
within  its  taxing  district  The  council,  there- 
fore, bad  Juris^ctlon  to  Impose  tbe  tax 
and  of  tbe  lands  sought  to  bo  taxed. 
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however,  did  not  proceed  aocordins  to  tlie 
proTlBlona  of  tbe  charter  in  that  it  passed 
a  resolution  ordering  drains  to  be  laid  be- 
fore It  passed  a  resolution  ordering  the 
streets  to  be  paved,  and  In  that,  as  to  one 
street,  it  faUed  to  give  nottoe  to  the  lot 
owners  to  constmct  the  drains.  These  were 
errors  in  procedure  that  affected  the  ground- 
work of  tbe  tax.  It  will  be  noted  that  the 
law  requiring  a  d^Ktsit  to  be  made  la  lim- 
ited to  an  action  to  set  aside  a  tax  for  any 
error  or  defect  going  to  the  Talldtty  of  the 
assessment  or  affecting  the  gronndwork  of 
such  tax. .  This  relates  to  an  error  or  de- 
fect In  the  proceedings  which  affects  the 
gronndwork  of  the  tax,  and  it  excludes  a 
case  where  there  Is  no  jurisdiction  to  act, 
either  because  the  council  has  no  power  to 
impose  the  tax,  or  because  the  lands  Bought 
to  be  affected  lie  outside  of  the  taxing  dis- 
trict or  are  exempt  In  Schlntgon  t.  La 
Crosse,  U7  Wis.  166,  04  N.  W.  84.  it  was 
held  that  section  1210h,  Stats.  1898.  provid- 
ing for  a  reassessment  when  the  assess- 
ment was  made  "without  authority  of  law," 
was  to  be  construed  to  ai»ply  to  an  irregu- 
larity in  the  proceedings  and  not  1»  an  ab- 
solute want  of  power.  So  the  statute  under 
consideration  relates  to  a  case  where,  but 
for  the  raror  or  d^ect  going  to  the  validity 
of  the  assessment  and  affecting  the  ground- 
work of  the  tax,  a  valid  tax  could  be  assess- 
ed. The  subsequent  sections,  which  provide 
for  a  refund  of  such  portion  of  the  tax  as 
nuy  be  htid  to  be  void,  sustain  this  view. 
The  case  presented  by  the  complaint  Is  one 
in  which  the  munidpel  authorities  were  em- 
powered to  Impose  a  drain  tax  upon  plaln- 
tifTs  lots;  but,  owing  to  Irr^larlttes  in 
the  proceedings,  they  failed  to  follow  the 
charter  directions  for  so  doing.  There  was 
no  absolute  want  of  power  to  levy  the  tax. 

[S]  Since  section  1210h— 1  Is  construed  to 
apply  only  to  cases  where  there  is  a  defect 
or  error  in  the  tax  proceedings,  and  not  to 
cases  where  there  is  an  absolute  want  of 
power  to  tax,  tbe  contention  that  It  violates 
section  1  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  and 
article  6  of  the  amendments  to  the  Constitu- 
tion of  the  United  States,  and  sections  1 
and  9  of  article  1  of  tbe  Constitution  of 
this  state,  falls.  The  question  of  the  con- 
atltutlonallty  of  the  section  is  ruled  by  the 
decision  In  Lombard  v.  McMillan,  95  Wis. 
627,  70  N.  W.  673. 

Order  affirmed. 


BRET  V.  FORRESOTAL  et  aL 

stijUjBrs  t.  same. 

(Supreme  Court  of  'msconsin,  Nov.  19, 1912.) 

1.  Masteb  and  Sebvaftt  (1  264*)— Action 
ron  iBjUBiKa  —  lNSTBucnoNS  — Pleadings 
AMD  iBsms. 

In  aetiona  for  the  wrongful  death  of  an 

engineer  and  for  injuries  to  a  nreman  tried  to- 


gether, tbe  first  question  in  the  first  action  was 
whether  the  boiler  which  exploded  was  unsafe 
and  dangerous  owing  to  any  Improper  design 
or  construction  of  the  fire  flue,  and  the  first 
question  in  the  other  action  was  whether  the 
boiler  was  negUgently  kept  by  defendant  in  a 
dangerous  and  unsafe  condition  at  and  before 
the  explosion,  and  on  this  queatlott  the  court 
instructed  that  if  by  reason  at  tbe  construction 
and  maintenance  of  the  fire  flue  it  was  in  a 
daogeroaa  and  unsafe  condition,  or  If  by  reason 
of  doaing  the  globe  valve  prior  to  the  accident 
the  defendant  made  tbe  boiler  dangeroua  and 
unsafe,  to  find  that  it  waa  dangeroua  and  un- 
safe at  the  time  of  the  accident  Held  that, 
notwithstanding  the  difference  in  the  queations 
in  the  two  actfoos,  the  gneation  of  a  defect  in 
tbe  design  and  eonstructu>n  of  the  fire  flue  was 
made  an  issue,  and  waa  paesed  npon  by  the 
jury  la  both  caaea,  and  formed  one  of  the 
grounda  of  actionable  negligence  npon  which 
the  ooncduaion  of  defeodant'a  liability  waa 
based. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  861-876;  Dec.  Dig.  | 
2e4.»] 

2.  Masteb  aitd  Sebvaux  (|  258*)  — Acrnoir 
roB  lNJTTaiB8-<3oi(FLAinT— DxraoTS  IS  Ma- 

OHINBBT. 

Comi^uts  in  actions  against  a  master  for 
deaU)  of  an  engineer  and  for  personal  injuries 
to  a  fireman  that  defendant  negligently  permit- 
ted a  boiler  and  steam  gauge  to  be  oat  of  re- 
pair and  dangerons  end  unfit  for  uae,  that  he 
negligently  uaed  ditch  water  in  tbe  boiler,  caus- 
ing it  to  bnm  and  become  dangerous,  that  he 
negligently  allowed  the  safety  valve  to  become 
plugged  up  and  defective,  that  the  fireman,  who 
waa  inexperienced,  was  not  warned  of  such 
danger,  in  conseguence  of  which  the  explosion 
causing  the  injuries  occurred,  do  not  charge  any 
defect  in  the  orij^nal  design  or  construction  of 
the  boiler. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sernuit  Gent  Dig.  H  816-836;  Dee.  Dig.  | 

3.  Masteb  and  Sebvant  ({  264*)  —  Amend- 

UENT  TO  COUPLAXNrb-NECESSITT. 

The  existence  of  1  certain  defect  not  al- 
leged in  the  complaint  can  become  a  proper 
subject  of  investigation  and  determination  in 
the  case  only  by  an  amendment  to  the  com- 
plaint during  the  trial  or  at  its  close. 

[Ed.  Note.^For  other  oases,  see  Master  and 
Servuit  Gent  Dig.  H  861-OT6;  Dee.  Dig.  | 

4.  Pleading  (|4S0*)— Waiver  or  DEracT  nr 

COUPLAINr— LdTIGATlON  BT  CONSENT. 

Tbe  existence  of  a  certain  defect  not  al- 
leged in  the  complaint  may  be  litigated  by  con- 
sent of  parties  without  formal  amendment  of 
the  complaint 

[Bd.  Note, — For  other  cases,  see  Pleading, 
Cent  Dig.  fiS  1438-1441;  Dec  Dig.  |  480.*] 

5.  Masteb  and  Sebvant  (|  264*)— Acnon 
fob  Injubibs— Pleadznos  and  Issues. 

Where  plaintiffs.  In  an  action  for  the  death 
of  an  engineer  and  for  personal  injuries  to  a 
fireman  from  the  explosion  of  a  boiler,  did  not 
allege  any  defect  in  the  ortgihal  design  or  con- 
struction of  the  boiler,  and  claimed  that  the 
explosion  was  caused  by  steam  pressure  which 
the  boiler  in  its  weakened  condition,  with  a 
closed  escape  valve,  could  not  stand,  and. de- 
fendants* theory  was  that  tbe  explosion  result- 
ed because  tbe  fireman  allowed  the  water  in 
the  boiler  to  become  low,  testimony  of  an  ex- 
pert for  plaintiffs  that  the  boiler  was  of  a  dan- 
gerons and  obsolete  type  waa  properly  stricken 
out  as  not  within  tbe  pleadings  and  issues. 

[Ed.  Note.— For  other  esses,  see  Master  and 
Servant  Cent  Dig.  H  861-OT6;  Dea  Dig.  I 
264.*]  V 
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6.  Maotkb  ahd  Sutakt  (I  264*)  ~  Action 

FOB  IlfJintlEa  —  IB8UI8  UNDKB  PUADINOS 
AND  BtIDZNOS. 

Where  an  expert  witness  (or  plaintiff  gave 
hifl  opinion  that  a  b<^Ier  explosion  was  tlie  re- 
sult of  excess  steam  pressure,  his  farther  tes- 
timony, without  qnestioQS,  after  objection  by 
defendant  and  after  the  statement  of  plaintiffs 
counsel  that  the  idea  was  to  i»oint  out  facts 
supporting  such  opinion,  would  not  make  testi- 
mony admissible  for  that  purpose  admissible 
(or  the  purpoBe  of  proving  an  independent 
ground  of  liability  not  set  forth  in  the  plead- 
ing Blnce  defendant's  counsel  without  further 
objection  was  entitled  to  rely  on  the  asstlrance 
that  his  testimony  was  only  In  support  of  his 
opinion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Ser^t,  Cent  Dig.  U  661-876;   Dec  Dig.  f 

7.  Btidenob  (6  558*)— ExPBBT  TunnconT— 
Cbobs-EIxauination  —  KnowuBDax  and 

COUFBTKNCT  OF  WiTHBSS. 

An  expert  witneaa  for  pUntiff  who  gives 
his  opinion  that  the  canae  of  a  boiler  explosion 
was  an  excess  of  steam  pressure,  and  bis  rea- 
sons In  support  of  such  opinion,  may  be  sub- 
jected to  fairly  exhaustive  croBS-examination 
on  subjects  which  legitimately  throw  light  on 
Us  qualifications,  such  as  his  education,  the 
extent  of  bis  experience,  the  extent  of  his  ob- 
servation outside  of  his  own  work,  as  well  as 
other  cognate  matters  bearing  directly  on  his 
ability  as  an  expert. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2S77,  2879;  Dec  Dig.  {  S5a*] 

8.  Etidencb  (|656*)— Aotzon  fob  Iivjttbix»— 
Pleadings  and  Ibsubs. 

Where  a  witness  for  plaintiffs.  In  an  ac- 
tion for  death  and  for  personal  injuries  from  a 
boiler  explosion,  nve  his  opinion  that  the  ex- 
plosion resulted  from  excess  steam  pressure 
and  his  reasons  In  support  thereof,  defendant's 
objection  to*  his  testimony  as  to  a  cause  o(  the 
explosion  not  alleged  by  the  complaint  was 
not  waived  by  a  cross-examination  as  to  the 
knowledge  and  competency  of  the  expert  and 
such  cKMs-ezamlnaaon  does  not  open  the  door 
to  tostimony  as  to  tiiat  cnise. 

[Bd.  Mote.— For  other  cases,  see  Dvidenee, 
Cent  Dig.  H  23n.  2879;  Dea  Dig.  |  668.*] 

9.  Tbiai.  ({  412*)— Objbotions  to  Bvidbnob 
— Waxtbb. 

Persistent  objections  to  evidence  subse- 
quently admitted  are  not  waived  by  a  subse- 
quent cross-examination  of  the  witness. 

 Note. — For  other  cases,  see  Trial,  Gent 

t.  H  974-077;  Dec  Dig.  I  412.*] 

10.  Appeai,  and  Ebbob  (i  1000*)— BxviBW— 
Habmlbss  Bbbob— Admission  or  Bvidbnob 
ON  IssuB  Not  Within  the  Plbadinob. 

In  an  action  for  personal  injuries  from  a 
boiler  explosion,  the  admission  of  expert  tes- 
timony OS  to  a  cause  of  the  explosion  not  al- 
leged by  the  complaint  Is  a  prejudice  to  de- 
fendant's substantial  right  to  know  what  charge 
of  negligence  Is  .made  against  him  In  Ume  to 
prepare  to  meet  it 

[Ed.  Note.— For  other  .cases.  Bee  Appeal  and 
Error.  Cent  Dig.  B  4163-4160,  4166;  Dec 
Dig.  S  1060.*] 

11.  SrmiLATlONS  (S  14*)— Bffbot^-Stipdla- 
TioNB  AS  TO  Plbadinob. 

Where  two  actions  for  negligence  are  tried 
together,  and  the  testimony  objected  to  is 
taken  In  one  action  only  and  exception  reserv- 
ed in  that  case  only,  a  stipulation  by  which 
such  testimony  is  to  be  considered  In  the  other 
case  as  If  repeated  in  tiiat  case  wHl  he  regard- 


ed as  preserving  tJie  exception  In  the  other 
case. 

[Ed.  Note— For  other  cases,  see  Stipniatiws, 
Cent  Dig.  {|  24-87;  Dm:.  Dig.  |  14.^ 

TlrnUn,  X,  dissentfaig. 

Appeal  from  Circuit  Court,  Blllwankee 
Count?;  F.  C.  BBdiweller,  lodge. 

Actions  by  William  Brey  and  by  Smma 
Sellers,  administratrix  of  the  estate  of  one 
Sellers,  deceased,  against  Gbarles  M.  Fonts- 
tal  and  others.  Judgments  for  plaintiffs, 
and  defendants  appeal.  Reversed  In  each 
case,  and  remanded  for  a  new  trIaL 

These  are  two  actions  in  tort  which  were 
tried  together  before  the  sum  Jnry  and  on 
the  Bame  evidence.  The  defendants  owned 
and  operated,  by  means  of  employte,  a  dredg- 
ing outfit  for  the  digging  of  drainage  ditches 
throngta  swamp  ,  lands.  Tbe  outfit  consisted 
of  a  Bcow,  76  feet  leag  and  18  feet  wld^  oa 
the  rear  end  of  which  was  placed  a  boUer 
and  near  the  front  end  an  engine,  together 
with  drums  controlled  by  levm  whidi  op- 
erated the  dlpi>er.  The  ditch  was  made  br 
the  dipper  at  the  front  as  the  scow  proceed- 
ed forward,  the  same  being  floated  In  the 
ditch  thus  made,  and  the  watk  eomtlnoed 
night  and  day.  The  work  reqtdred  two 
shifts  of  three  men  eactk— an  engtoeer  of 
"runner,"  so  called  because  he  can  the  drums 
and  the  dipper  by  the  palling  of  levers,  a 
fireman,  and  a  roustaboat  On  va»  shift 
one  Kane  was  the  engineer,  and  on  the 
other  sbtft  Sellers  {the  ptafnUff  Emma  Sel- 
ler's Intestate)  was  engineer,  and  tlie  plain- 
tiff Brey  was  fireman. 

On  On  morning  of  May  28^  1909^  at  abont 
6  o'clock,  while  Sdler's  shift  waa  <veraUng 
the  dredge  near  Dancy,  Wte.*  tbe  boUo*  ex- 
ploded without  warning,  killing  Sellers  and 
seriously  Injuring  Brey,  and  tl^ee  actions 
are  the  result  of  Uiat  ezptoitML 

The  charges  of  negllgeoee  in  the  complaint 
In  the  Brey  case  are  as  fUlows:  "Second. 
That  on  BBid  day,  and  for  some  time  prior 
thereto,  plaintiff  alleges  on  Information  and 
belief  the  defendants  bad  carelessly,  reck- 
lessly, and  n^Eligeotly  suffered,  pennltted. 
and  caused  the  said  boiler,  the  ^eam  gauge, 
and  safety  Tatres  attached  thereto  to  be- 
come and  be  out  of  repair,  worn,  weatoied. 
dangerous,  and  unlit  for  use;  that  said  de- 
fendante  cardesBly  and  negUgenfiy  permit- 
ted and  caused  water  taken  from  said  ditch, 
which  water  was  filled  with  sediment  and 
dirt,  to  be  taken  Into  and  used  In  said  Mi- 
er,  thereby  causing  parts  of  said  boiler  to 
bum,  bake,  and  foam  and  othrawlae  teuiet- 
Ing  its  use  and  that  of  the  steam  gauge  bd- 
rellable  and  dangerous;  that  on  said  day 
and  prior  thereto  said  defendants  had  and 
did  cardessly  and  negUgenUy  waBee,  per- 
mit, a^d  cause  the  safety  valve  upon  said 
boiler,  a  deTlce  used  to. automatically  per- 
mit of  the  dlsdiargB  of  steam,  thereto  re- 
llerlng  the  strain  or  jvessure  upon  the  boll- 
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er  before  the  same  became  dangeronB,  to 
become  and  be  defective,  plugged  up,  out  of 
repair  and  oseless,  thereby  and  by  reason 
of  the  weakened  and  defective  condition  of 
said  boiler  and  the  causes  aforesaid  de- 
fendants carelessly  and  negligently  caused, 
suffered,  and  permitted  the  place  upon  said 
scow  or  dredge  boat  and  In  the  rldnl^  of 
said  steam  engine  and  boiler  to  become  and 
be  unsafe  and  extremely  hazardous  and  dan- 
gerous to  this  plaintiff  and  other  servants 
of  the  defendants  there'  employed ;  that  ow- 
ing to  the  said  defective,  weakened,  and 
dangerous  condition  of  said  boiler,  and  the 
failure  of  said  safety  valve  and  steam 
gauge  to  properly  work,  owing  to  their  plug- 
ged and  defective  condition  as  aforesaid, 
the  said  boiler  on  said  day,  when  subjected 
to  strain  and  pressure  in  an  attempt  to  gen- 
erate the  steam  necessary  to  operate  said 
dredge,  exploded  with  great  force  and  vio- 
lence, thereby  killing  one  person  and  injur- 
ing others  Of  the  d^endant's  servants  there 
employed,  and  among  them  this  plaintiff 
was  th«i  and  there  seriously  and  permanent- 
ly injured  as  hereinbefore  more  fully  ap- 
pears; that  plaintiff,  to  the  knowledge  of 
defendants,  was  wholly  inexperienced  in  and 
abotft  the  proper  care,  control,  and  opera- 
tion of  steam  engines  and  boilers,  and  was 
wholly  unaware  of  the  danger  and  likeli- 
hood of  said  boiler  exploding  because  of  Its 
said  defecUve  condition  and  uses,  and  the 
defective  condition  of  said  steam  gauge  and 
safety  valve,  and  was  wholly  unaware  of 
the  said  engineer's  incompetency,  lack  of 
experience,  knowledge,  and  capacity  neces- 
sary to  safely  and  properly  discharge  the 
said  duties  of  an  engineer;  that  though 
plaintiff  was  thus  ignorant  and  uninformed, 
and  wholly  Ignorant  of  the  danger  to  which 
plaintifTs  service  for  defendant  subjected 
plaintiff,  defendant  neglig^tly  and  careless- 
ly set  plaintiff  to  work  In  said  dangerous 
place  and  at  said  dangerous  work  upon  said 
scow  or  dredge  boat,  and  near  to  said  steam 
engine  and  boiler,  without  giving  plaintiff 
any  warning,  caution,  or  information  con- 
cerning same,  or  of  the  great  risk  and  peril 
to  which  plaintiff  was  thereby  subjected; 
that  while  thus  employed  and  while  igno- 
rant of  said  danger  and  peril  and  of  said 
dangerous  conditions  on  said  day,  and  with- 
out fault  or  n^llgence  on  his  part,  but  sole- 
ly through  the  fault  and  negligence  of  said 
d^endant,  the  said  boiler  exploded  with 
great  force  and  violence,  thereby  seriously 
and  permanently  injuring  plaintiff  more 
speciAcally  as  hereinafter  stated." 

Id  the  Sellers'  case  the  charges  of  neg- 
ligence were  substantiaUy  the  same  as  in 
the  Brey  case,  except  that  it  was  not  al- 
lied that  Sellers  was  inexperienced  In 
the  operation  of  steam  ttigines  and  boilers. 

In  the  Brey  case  the  toUowlng  special 
verdict  was  returned: 

"(1)  Was  the  boiler  in  question  negligently 
Ic^t  by  d^endants  In  a  danguoos  and  un- 


safe condition  at  and  prior  to  the  time  of 

the  accident?  Answer:  Yes. 

"(2)  If  yon  answer  No.  1,  'Yes,'  then  an- 
swer: Did  the  defendants  know  of  such 
dangerous  and  unsafe  condition  prior  to  the 
accident?  Answer:  Yea. 

"(3)  If  you  answer  No.  1,  Tea,*  and  No.  2, 
'No,*  then  answer  this  question:  Ought  the 
defendants  in  the  exercise  of  ordinary  care 
to  have  known  of  such  condition?  Answer: 


"(4)  If  you  answer  question  No.  1,  'Yes,* 
th«i  was  such  dangerous  and  unsafe  con- 
dition of  the  boiler  a  proximate  cause  of 
plaintiff's  injuries?   Answer:  Yes. 

**(S)  Was  the  use  of  the  closed  globe  valve 
a  proximate  cause  ct  the  boUer  explosion? 
Answw:  Yes. 

"(6)  If  yon  answer  question  No.  1,  'Yes,* 
then  did  defendants  instruct  or  warn  the 
plaintiff  of  such  condition?  Answer:  No. 

"(7)  If  you  answer  No.  1,  'Yea,'  and  No.  6, 
'No,'  then  answer  this:  Ought  plaintiff  in 
the  exercise  of  ordinary  care  to  have  known 
of  such  dangerouB  and  unsafe  condition? 
Answer:  No, 

"(8)  If  you  answtf  No.  6  'No,'  then  answer 
this:  Were  the  defendants  guilty  of  a  want 
of  ordinary  care  in  falUi^  to  Inform  the 
plaintiff  prior  to  his  Injuries  of  the  likeli- 
hood of  the  boiler  exploding?  Answer:  Yes. 

"(9)  Ought  the  plaintiff  In  the  exercise  of 
ordinary  care  to  have  appreciated  the  likeli- 
hood of  the  boiler  exploding?   Answer:  No. 

"(10)  If  you  answer  question  No.  6,  *No,' 
then  answer  this:  Was  such  failure  to  in- 
form the  plaintiff  of  the  likelihood  of  the 
boiler  exploding  a  proximate  cause  of  plain- 
tiff's injuries?   Answer:  Yes. 

"(11)  Was  plaintiff  guilty  of  a  want  of 
ordinsjy  care  which  proximately  contributed 
to  his  injuries?  Answer:  No. 

"(12)  At  what  sum  do  you  assess  plain- 
tifTs damages?    Answer:  f7,000." 

In  the  Sellers  case  the  fallowing  special 
verdict  was  returned: 

"(1)  Was  the  boiler  in  question  unsafe  and 
dangerous  at  and  prior  to  the  accident,  ow- 
ing to  any  improper  design  or  construction 
of  the  fire  flue?  Answer:  Yes. 

"(2)  If  you  answer  question  1,  'Yes,' 
then  answer:  Did  the  defendants  know  prior 
to  the  accident  of  such  unsafe  and  danger- 
ous design  and  construction  of  the  fire  flue? 
Answer:  No. 

"(3)  If  yon  answer  No.  1,  'Yes,'  and  No.  2, 
'No,'  then  answer:  Ought  the  defendants  in 
the  exercise  of  ordinary  care  to  have  known 
of  such  unsafe  and  dangerous  design  and 
construction  of  the  fire  fine?   Answer:  Yes. 

"(4)  Was  the  boiler  unsafe  and  dangerous 
prior  to  the  accident  owing  to  the  use  of  the 
closed  globe  valve  under  tt»  pop  valve? 
Answer:  Yes. 

"(S)  If  you  answer  No.  4,  'Yes,'  then  did 
defendants  know  prior  to  the  accident  of 
such  unsafe  and  dangerous  use  of  the  cUwed 
globe  valve?   Answu:  Yei. 
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"(6)  If  m  answer  4.  Tea,'  and  'No.* 
then  answer:  Ongbt  tbe  defendants  In  tbe 
exercise  of  ordinary  care  to  bave  known  of 
such  unsafe  and  dangerous  use  of  said 
closed  globe  valve?   Answer:  . 

"(7)  If  yon  answer  Question  1  and  4'  or 
either  of  them,  'Yes,'  then  answer  this: 
Were  the  defendants  guilty  of  negligence 
In  the  use  of  such  unsafe  and  dangerous 
boiler?    Answer:  Yes. 

"(8)  If  you  ahoold  answer  the  seventh 
question,  'Yes,'  thai  was  sacb  negligence  the 
proximate  cause  of  tbe  Injury  and  death  of 
Sellers?    Answer:  Yes. 

"(9)  If  yon  answer  either  or  both  1  and  4, 
'Yes,'  then  answer:  Ought  the  deceased  Jos- 
eph Sellers  In  tbe  exercise  of  ordinary  care 
to  have  known  of  such  danger?  Answer: 
No. 

"aO)  Was  tbe  deceased,  Joseph  Sellers, 
guilty  of  a  want  of  ordinary  care  which 
proximately  contributed  to  bla  injuries? 
Answer:  No. 

"(11)  At  what  sum  do  you  assess  plain- 
ttfTs  damages?    Answer:  $2,600." 

Judgment  for  fb»  plalntUf  was  rendered  In 
eadi  cas^  and  the  defendants  appeaL 

John  J.  Ifaber,  of  Milwaukee  (Thos.  H. 
0111,  Ql  Milwaukee^  of  connsti),  for  appel- 
lants. D.  D.  Conway,  of  Grand  Baplds  (P. 
H.  Martin,  of  Oieen  Bay,  of  counsel),  for 

resiwudents. 

WINSLOW,  a  J.  (after  stating  tbe  tacts 
as  above),  llie  most  s^ous  and  important 
claim  made  by  the  appellants  in  these  cases 
Is  tbat  without  amendment  of  the  oomplainta 
and  against  the  defendants'  specific  objec- 
tion the  plalntUEB  were  allowed  to-ivove,  and 
tbe  jury  to  And,  that  the  boUer  was  defec- 
tive In  the  design  and  construction  of  Its 
fire  flue,  whereas  the  defects  charged  in  tbe 
complaints  were  defects  and  weaknesses  re- 
sulting from  wear  and  tear,  Inq^roper  use, 
and  improper  plugging  of  the  safety  valve. 

[1]  It  is  very  certain  that  this  issue  was 
Utii^ted  and  passed  upon  by  the  jury  in 
the  Sellers  C&ae.  The  first  questiim  of  the 
Qiedal  verdict  in  tbat  case  aubndts  this  pre- 
cise Issue,  and  the  jury  answ^^d  it  In  the 
plalntilTB  favor;  also  1^  their  answers  to 
questiona  7  and  B  In  that  case  they  found 
the  use  of  the  boilw  with  such  defective  de- 
sign and  Gonstroction  to  be  negligence  wUch 
was  tbe  proximate  cause  of  Seller's  death. 
In  the  Brey  Case  there  is  no  direct  question 
submitted  to  tbe  jury  as  to  d^ectlve  design 
or  constructton,  but  It  seems  curtain  that  by 
the  first  question  of  the  verdict,  taken  in 
connection  with  tbe  charge  of  the  court,  the 
jury  necessai^  passed  upon  it  That  quee- 
tlon,  as  will  be  seen  by  reference  to  the 
statement  of  facts,  was  as  follows:  "Was 
the  boiler  in  question  negligently  k^  by 
defSndants  In  a  dangerous  and  .unsafe  condi- 
tion at  and  mlor  to  the  time  of  the  aoct 
dent?"  The  Instruction  with  reforence  to 
this  question  was  in  part  as  follows:  "As  to 


this  question,  you  an  Instructed  that  If  you 
are  all  sadsfled  to  a  reasonable  certainty  by 
a  fair  pr^nderance  of  the  evidence  that, 
by  reason  of  tbe  construction  and  mainte- 
nance of  the  fire  flue  In  that  boiler,  the  de- 
fendants negligently  kept  the  boiler  In  a 
dangerous  and  unsafe  condition;  or  If  yon 
are  all  satisfied  to  a  reasonable  certainty 
by  a  fair  preponderance  of  the  evidence  that 
by  reason  of  the  keeping  of  the  globe  valre, 
of  which  you  have  heard,  in  a  closed  condi- 
tion prior  to  tbe  accident,  the  defendants 
thereby  negligently  kept  that  boiler  in  a 
dangerous  and  unsafe  condition,  then  and  Jn 
either  event  you  will  answer  this  question, 
'Yes,'  otherwise  you  must  answer  it,  'No.' " 
By  this  question  the  attention  of  tbe  Jury 
was  specifically  called  to  tbe  inquiry  wheth- 
er the  boiler  was  unsafe  and  dangerous  by 
reason  of  "construction  and  malntoiance  of 
the  fire  flue,"  and  tb^  were.  In  substance, 
told  that,  if  it  was,  tbe  deoTradants  were 
guilty  of  negligence.  It  seems  that  a  Jury- 
man who  believed  that  tbe  fire  flue  was  Im- 
properly constructed  or  designed  was  obliged 
to  answer  this  question  in  tiie  afllrmatlve 
under  the  Instructions,  whatever  mlf^t  be 
his  conclusion  with  reference  to  the  condi- 
tion of  the  globe  valve.  We  conclude^  there- 
fore, notwithstanding  tiie  difference  In  the 
form  of  the  questions,  that  the  question  of 
a  d^ect  In  the  design  and  construction  of 
tbe  fire  flue  was  submitted  to  and  passed 
upon  by  ttie  jnryt  in  both  cases,  and  forms 
one  ot  the  grounds  of  actionable  negligence 
upon  whidi  the  conclusion  of  legal  liability 
is  based.  It  is  true  that  in  the  Br^  Case 
tbe  jury  found  as  a  s^mrate  ground  of  neg- 
ligence failure  to  warn  the  plaintiff  of  the 
likelihood  of  the  boiler  ez^odlng  by  reason 
of  its  dangerous  condition;  but  here^  again, 
it  seems  inevitable  that.  If  a  juryman  con- 
duded  tbat  the  boiler  was  unsafe  by  reason 
of  the  defective  construction  of  the  fire  flue 
which  the  defendants  ought  to  have  known, 
the  juryman  must  furth^  have  concluded 
tbat  tbe  f^ure  to  warn  of  this  danger  was 
the  negligent  failure  to  warn  upon  which 
liability  rests  In  the  Brey  Case,  and  thus  the 
question  of  the  defective  construction  of  tbe 
firs  flue  forms  an  Ins^tarable  part  of  the 
ground  upon  which  liabUl^  Is  based  under 
both  verdicts.  We  therefore  proceed  to  the 
question  whether  this  question  was  prc^rly 
In  the  case. 

It  Is  very  clear  to  our  minds  from  a 
mere  inq>ectlon  of  the  complaints  that  they 
do  not  charge  any  defect  in  the  original  de- 
sign or  constmetion  of  the  boiler.  We  might 
consume  considerable  space  periupa  in  dis- 
cussing this  subject,  but  we  should  gain 
nothing  thereby.  If  it  appears  to  any  mUid 
that  under  any  ordinary  rule  of  oonstmcdon 
sncb  a  defect  is  charged  In  the  eomplabits, 
we  should  not  expect  to  be  able  to  convince 
that  mind  to  the  contrary. 

n,  4]  This  conduBlou  logically  brings  us  to 
tbe  question  whether  by  reason  ot  anythlos 
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occurring  on  the  trial  of  the  case  the  qnem- 

don  whether  mch  a  defect  existed  has 
oome  a  proper  subject  of  InvestlsatiDn  and 
detwmlnatioa  In  the  cases.  It  seems  that 
this  could  only  be  by  reason  of  an  amend- 
ment to  the  complaint  made  during  the  trial 
or  at  its  doee,  or  by  reason  of  the  ftct  that 
evidence  bearing  on  the  question  was  In- 
troduced without  objection,  and  thus  the  la- 
sae  was  litigated  by  consrat  ot  the  parties 
wlthont  formal  amendment  of  the  pleadings. 
It  Is  not  claimed  that  there  was  any  amend- 
ment of  the  complaints  here,  but  that  the 
defaidants  first  Introduced  evidence  affirm- 
atlvely  bearing  on  the  (inestlon  of  design 
and  oonstmctlon,  and  thus  opened  the  door, 
and  consented  that  the  Issue  should  be  liti- 
gated. 

In  order  to  understand  the  basis  of  this 
claim,  It  will  be  necessary  to  state  some 
additional  facts  as  well  as  some  details  of 
the  trial.  The  dredging  outfit  wag  purchas- 
ed by  the  defendants  from  a  steam  shovel 
company  In  the  early  part  of-the  year  1907, 
and  had  been  in  use  two  seasons  and  up  to 
May  29,  1909.  The  boiler  was  horizontal, 
round,  abont  10  feet  In  length  and  54  Inches 
In  diameter,  having  a  round  fire  flue,  which 
served  as  the  furnace,  29  Inches  in  diameter, 
extending  from  the  front  of  the  boiler  about 
8  feet  to  the  rear,  and  terminating  in  a  com- 
bustion chamber  which  was  SQ>arated  from 
the  rear  end  sheet  of  tbe  boiler  by  a  space  of 
4  or  5  Inches,  the  combustion  chamber  be- 
ing considerably  larger  than  the  fire  flue. 
Pifty-four  Are  tubes  or  flues,  2H  inches  in 
diameter,  extended  from  the  combustion 
chamber  above  and  at  the  sides  of  the  Are 
flue  or  furnace  forward  to  the  front  of 
the  boiler,  thus  bringing  the  smoke  back  to 
the  smoke  stack.  The  Are  flue  and  com- 
bustion chamber  were  completely  surround- 
ed by  water  when  the  boiler  was  properly 
operated.  About  midway  in  the  lengUi  of 
the  boiler  was  the  steam  dome,  and  out  of 
it  projected  a  2%-inch  steam  pipe  carrying 
steam  to  the  ^iglne,  also  a  l^-lnch  safety 
valve  pipe  extending  through  the  roof,  and 
Intended  to  be  furnished  with  the  ordinary 
pop  valve  for  safety  purposes.  There  was  a 
water  glass  and  a  steam  gauge,  and  the  pres- 
sure ordln&rlly  carried  was  from  100  to  115 
pounds.  If  the  pressure  went  below  96 
pounds,  the  dredge  would  not  operate  as 
well  as  it  should.  For  some  reason — prob- 
ably owing  to  the  vibration  of  the  scow — 
the  pop  valve  or  safety  valve  on  the  end  of 
the  last  named  pipe  was  apt  to  become  loose, 
and  three  or  four  such  valves  had  been 
blown  off  by  the  pressure,  and  became  lost 
In  the  marsh,  allowing  all  the  steam  to  es- 
cape from  the  boiler  and  necessitating  in 
each  case  a  shutdown  of  several  hours  in 
order  to  get  up  steam  pressure  again.  There 
Is  testimony  that  Sellers  inserted  a  plug 
in  the  pipe  after  one  of  the  pop  valves  blew 
off,  thus  dosing  it  entirely.  The  last  pop 
Tfttre  pat  on  was  arranged  to  go  off  at  9S 


pounds  pressure^  aud  at  or  before  the  time 
It  was  put  on  a  ^obe  valve  was  put  on  Juric 
below  It,  with  the  apparent  Idea  that,  if  tlie 
pop  valve  blew  off,  the  globe  valve  could 
be.  at  oace  tamed,  and  thus  prevent  the 
boiler  from  being  emptied  at  steam.  It  seems 
that  Sellers  or  Kane  put  on  the  globe  valve, 
but  Qiere  Is  a  dispute  as  to  which  did  It. 
There  la  no  doubt,  however,  that  both  knew 
of  It  Blther  of  them  had  authority  to  pur- 
chase Bodi  Incidental  repairs  as  were  neces- 
sary and  place  them  In  position.  For  some 
days  before  the  explosion  the  globe  valve 
had  been  closed,  and  It  was  found  closed 
after  the  explosion.  Brey  tesUfled  that  he 
did  not  know  the  globe  valve  was  there,  or 
that  It  was  closed.  He  also  teetlfled  Qiat 
on  the  morning  of  the  explosion  he  had  rais- 
ed the  steam  pressure  to  about  96  pounds, 
that  he  had  a  good  Are  on  and  he  proceeded 
to  oil  the  machinery  for  about  Ave  or  ten 
minutes,  when  tiie  ecplosion  took  places  No 
one  knows  the  pressure  at  tbe  time  of  the 
explosion.  The  boiler  was  shot  out  of  the 
scow  by  tbe  force  of  the  explosion,  and 
landed  In  tbe  marsh  some  500  feet  distant. 

[6]  The  plaintiffs  claimed  that  the  explo- 
sion was  caused  by  pressure  of  steam  which 
(he  boiler  In  its  weakened  condition,  with  a 
closed  escape  valve  could  not  stand,  while  the 
defendants*  theory  was  that  the  explosion  re- 
sulted because  the  water  was  allowed  to  be- 
come too  low  In  the  boiler  by  the  flreman, 
Brey.  The  plaintiffs  placed  upon  the  witness 
stand  two  witnesses,  Mr.  Henry  J.  Mlstle  and 
Prof.  Mortimer  Gooley,  to  give  expert  testi- 
mony as  to  tbe  cause  of  the  explosion  after 
examination  of  thS  boiler.  Both  witnesses, 
after  qualifying  themselves  to  testify  as  ex- 
pert engineers,  testified  that  in  their  Judg- 
ment the  explosion  was  caused  by  excess  of 
steam  pressure,  and  that  there  was  no  evi- 
dence that  It  was  caused  by  low  water.  Both 
witnesses  based  their  conclusion  principally 
upon  the  foct  that  the  Are  Aue  collapsed  in- 
ward. Indicating  that  the  flue  was  compressed 
by  the  pressure  of  steam  In  tbe  boiler  around 
It  In  the  course  of  Mr.  Mlstle's  direct  ex- 
amination, he  was  asked,  "You  may  state 
what  the  fact  Is  with  reference  to  the 
strength  of  this  type  of  Are  Aue  as  compared 
with  the  ones  now  in  general  use,"  and  re- 
plied, *^ey  are  not  At  for  the  high  pressure 
they  are  carrying."  At  this  point  the  de- 
fendants' counsel  objected  to  the  question  on 
the  ground  that  there  was  no  Issue  In  the 
pleadings  as  to  the  original  construction  of 
the  boiler.  Upon  this  objection  argument  was 
heard,  and  in  course  of  the  argument  defend- 
ants' counsel  moved  to  strike  out  the  answer 
which  had  been  made.  The  court  ruled  with 
the  defendants,  and  thereupon  the  plaintiffs 
moved  for  leave  to  amend  the  complaints,  so 
as  to  charge  that  the  boiler  was  defective  in 
type.  On  this  motion  being  made,  the  de- 
fendants claimed  that  they  were  not  ready 
to  meet  such  an  iasue,  and  that  the  cases 
would  have  to  go  over  the  term  U  the  amend- 
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ment  were  made.  This  statement  was  appar- 
ently received  by  court  and  counsel  as  snf- 
flclent  without  affidavit,  and  thereupon  plain- 
tiffs' counsel  concluded  that  there  was  suf- 
ficient In  the  pleadings  as  they  stood  and  he 
would  not  press  the  motion  to  amend.  Mr. 
Mistle  had  stated  without  objection  Just  be- 
fore the  question  above  referred  to  was  put 
that  the  boiler  was  of  an  obsolete  type,  and 
the  defendants'  attorney  now  moved  to  strike 
out  all  testimony  as  to  the  original  condition 
or  the  tyi>e  of  the  boiler,  which  motion  was 
granted.  These  rulings  we  regard  as  strict- 
ly correct,  and.  If  the  matter  bad  stopped 
here,  the  qnestion  before  ns  twrts  would  bare 
arlBttL 

[I]  On  Mr.  Cooley's  examination,  however, 
the  situation  changed  somewhat  He  stated 
bis  conclusion  that  the  cause  of  the  explo- 
sion was  excess  of  pressor^  hnd  not  low 
water,  and  was  tbea  asked  to  point  out  to 
the  Jury  what  there  was  about  the  boiler 
which  tended  to  support  hla  amduslon,  he 
belnv  allowed  to  use  some  rough  sketches 
which  he  bad  made  to  make  the  answers 
more  dear.  On  objection  being  made  to  this 
form  of  examination  because  of  the  ease  with 
which  incompetOQt  testimony  might  come  In 
without  opportunity  for  making  objection, 
plaintiffs'  connsel  said  that  the  Idea  was  to 
point  out  why  the  witness  concluded  that  the 
ezploBioB  was  due  to  bl«b  pressure  and  not 
to  low  water,  and  tbe  court  overrnlea  the  ob- 
jection, HtyinK  that  tbe  wibieas  was  subject 
to  Interruption  at  any  time  If  Improper  tes- 
timony appeared.  Tbe  witness  thai  proceed- 
ed without  questions  to  explain  the  construc- 
tion of  tbe  boiler  at  lengtt^  tbe  cbatacter  of 
the  Joints,  the  nature  of  tbe  fl-actores  made 
1^  tbe  explosion,  and  senerally  all  facts 
wblbh  be  observed  about  the  boiler,  and 
which  be  thought  t^ed  to  support  tbe  con- 
<iluslon  that  pressure  of  steam  <m  tbe  Are 
flue  caused  tbe  ^>to8lon.  In  tbe  course  of 
bis  testimony  the  wltjieas  waa  asked  wbetber 
there  were  any  rings  or  other  devices  to 
reinforce  the  Are  flue,  and  replied  in  the  neg- 
ative^ and  further  said  that  tbe  flue  was 
made  of  a  single  sheet  He  had  previously 
testified  tbAt  the  fire  flue  was  constructed 
with  lap  Joints  which  have  but  seven-tentiis 
of  tbe  strength  of  butt  Joints,  and  all  of 
these  facts  were  apparently  considered  by 
the  witness  as  facts  tending  to  support  his 
expert  oidnl<m  that  tbe  exidoelon  was  the  re- 
sult of  pressure  of  steam.  Probably  this  tes- 
timony was  adndssible  for  the  purpose  for 
which  it  was  offered,  but  because  admissible 
for  that  purpose  it  cannot  necessarily  be  con- 
sidered as  admissible  for  the  purpose  of  prov- 
ing an  Independent  ground  of  liability  not,  set 
foiHi  In  tbe  pleadings,  egteclally  attar  the 
oourt  bad  definite  ruled  on  that  subject 
and  the  offer  of  the  testimony  was  accom- 
panied by  the  express  statemoit  that  it  was 
intoided  for  tbe  purpose  of  allowing  why 
tbe  witnees  reached  tbe  conclusion  tbat  the 
explosion  was  due  to  steam  pressure.  We 


think  that  defendants'  counsel  waa  entitled 
to  rest  upon  the  assurance  that  the  testimo- 
ny was  offered  and  received  for  the  one  pur- 
pose stated,  and  not  for  the  purpose  of  in- 
jecting into  the  case  a  new  ground  of  liabili- 
ty to  which  he  had  so  recently  successfully 
objected. 

[7]  The  testimony  being  properly  received, 
the  defendants  certainly  bad  full  right  to 
cross-examine  on  all  matters  gone  into  by 
the  plaintiffs  without  forfeiting  tbeir  right 
to  have  the  action  confined  to  the  cause  of 
action  pleaded.  It  was  expert  testimony,  and 
its  weight  depended  upon  the  qualifications 
of  the  expert,  and  It  is  well  settled  that  an 
expert  may  be  subjected  to  fairly  exhaustive 
cross-examination  upon  subjects  which  le- 
gitimately throw  light  on  his  qualifications, 
such  as  his  education,  the  extent  of  his  ex- 
perience in  practical  application  of  bis  art 
or  science,  the  extent  of  his  observation  out- 
side of  his  own  work,  as  well  as  other  cog- 
nate matters  bearing  directly  on  his  ability 
as  an  expert.  It  was  doubtless  in  reliance 
upon  this  prlue^ile  that  the  defendants'  attor- 
ney upon  cross-examination  asked  tbe  wit- 
ness questions  concerning  the  supposed  weak- 
ness In  the  construction  of  the  fire  fine,  and 
particularly  whether  it  was  of  unusual  length, 
whether  be  ever  saw  a  sln^e  sheet  fire  fine 
of  that  length  before,  whether  he  considered 
It  weak  In  construction,  and,  if  so,  how  be 
would  have  constructed  It  lA  order  to  make 
it  of  greater  strength. 

[I]  All  this  seems  to  us  to  have  been  clear- 
ly legitimate  cross-examination,  and  not  to 
have  been  examination  upon  a  new  subject, 
thus  opening  the  door  to  an  Inquiry  as  to  a 
new  ground  of  liability  not  covered  by  tbe 
pleadings.  Nevertheless,  when  plalutllb* 
counsel  took  the  witness  upon  redirect  exam- 
ination, connsel  tor  tbe  plaintiff  proceeded, 
to  ask  the  witness  whether  such  Are  flues 
were  In  general  use  and  how  long  since  they 
had  been  In  genoal  use  for  tbe  purpose  of 
showing  that  tbe  type  bad  been  obsolete  for 
thirty  yearo.  Upon  objection  to  this  testi- 
mony, the  court  ruled  that  by  his  cross-ex- 
amination tbe  def^idants'  counsel  bad  open- 
ed tbe  door  to  testimony  upon  tbe  general 
subject  of  tbe  nfe  constractlon  of  sucb  fines, 
and  the  witness  was  allowed  to  answer  tbe 
questions  and  did  answw  tbem  In  effect  as 
desired  by  tbe  plaintifftk  Thus  Qie  questloD 
of  directive  original  construction  of  tbe  fire 
flue  was  allowed  to  be  brought  into  tbe  case, 
and  tbereafter,  as  we  have  seen,  tbe  ques- 
tion was  submitted  to  the  Jury  and  tbe  flnd- 
Ing  of  tbe  ezlstisice  of  such  defect  forms  an 
Inherent  part  of  ttie  ground  of  recovery  In 
both  actions  which  cannot  be  separated  from 
tbe  other  grounds  of  liability  found. 

[I]  This  court  bos  gcme  as  tttt  as  any 
court,  we  believe,  in  disregarding  mwe  de- 
fects of  form  in  pleadings  and  In  endeavoir- 
ing  to  administer  Justice,  even  when  tech- 
nical reqalrementa  ot  pleading  have  not  been 
followed,  providing  no  snbstantlal  prejudice 
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hsM  reenlted  therefrom  to  the  complaining 
party.  McHoUn  t.  P.  &  B.  Co.,  147  Wis.  881, 
132  N.  W.  S8&  This  Is  espedally  true  where 
evidence  has  come  In  without  objectton.  Hem- 
enway  Beecher,  138  Wis.  880,  m  N.  W. 
150;  8wanb7  t.  Northern  State  Bank,  137  N. 
W.  768,  preaqnt  term.  In  the  present  case, 
howerer,  there  was  tlmelr  and  pendstent  ob- 
JectlMi  to  the  Introduction  of  any  evidence 
craicemlnc  defects  In  original  constrnctlon  ot 
the  Are  flue,  as  we  have  already  seen.  That 
objection  was  not  waived  by  the  crow-exam- 
ination of  tbe  witness  Cooley,  and  there  is 
no  room  for  holding  that  this  question  was 
ever  tried  by  consoit  It  la  very  evident 
that  the  question  of  defects  In  original  con- 
struction Is  a  very  Important  one.  The  de- 
fendants could  not  be  expected  to  meet  that 
question  In  a  day  or  perhaps  in  wedu.  Oonn- 
'  ael  would  not  be  justified  in  going  to  trial 
m  that  iBsne  without  consldmble  investiga- 
tion, necessttatlng  certainly  the  testimony  of 
experts  and  perhaps  the  taking  of  dq^osldims 
In  oth^r  states. 

[IS]  It  seems  apparent  to  us  that  the  fun- 
damental error  whldi  was  committed  by  the 
conrt  in  allowing  thla  new  ground  of  UablU- 
17  to  be  litigated  and  submitted  to  the  jury 
without  amoDdment  of  the  pleadings  and 
without  consent,  either  express  or  implied, 
must  reverse  the  case.  It  must  be  consid- 
ered to  have  affected  the  defendants'  substan- 
tial rights,  namely,  the  right  to  know  what 
charge  of  negligence  Is  made  against  him  in 
time  to  make  due  preparations  to  meet  It. 

[11]  Although  the  testimony  was  taken  and 
the  objections  and  exertions  reserved  In  the 
Brey  case  alone,  we  regard  the  stipulation 
by  which  that  testimony  was  to  be  consid- 
ered in  the  Sellers  case  with  the  same  force 
and  effect  as  If  repeated  In  the  latter  case, 
as  preserving  the  objections  and  exceptions 
In  the  Sellers  case.  Some  other  questions 
are  raised,  but,  as  there  must  doubtless  be 
amendment  of  the  complaint  and  perhaps  a 
considerable  change  In  the  issues  presented, 
we  do  not  feel  obliged  to  discuss  them  now. 
For  the  reasons  stated,  ttiere  must  he  new 
trials  In  both  cases. 

Judgment  reversed  In  each  case^  and  action 
rauanded  for  a  new  trial. 

TIMLIN,  X  (dissenting).  I  think  the  jndg- 
nmit  In  this  case  should  have  been  affirmed. 
The  case  as  decided  seems  to  support  a  con- 
clUBlon  that  If  the  boUer  was  defective  from 
two  causes,  one  of  which  was  charged  bi  the 
pleadings  and  the  other  not,  and  evidence 
properly  admitted  to  establish  the  former  de- 
fect, but  evldmioe  erroneously  admitted  to  es- 
tablish the  latter  defect,  a  judgment  based 
on  a  verdict  finding,  defendant  negligent  In 
falling  to  warn  plaintiir  of  any  danger  should 
be  reversed.  I  do  not  think  this  is  correct  or 
in  conformity  with  precedent  It  is  a  very  old 
rule  often  acted  upon  by  this  court  that  sur- 
plusage in  a  verdict,  pleadli^  or  other  record 


does  not  annnl  or  avoid  that  whldi  Is  aside 
from  the  surplusage  suCQclent  This  rule  was 
an)lled  even  In  the  most  technical  stage  of 
the  common  law,  and  It  should  not  bedepart- 
ed  from  now  when  none  but  prejudicial  er- 
rors are  cause  for  reversals. 


LA.LLT  V.  LALLT. 

(Supreme  Court  of  Wisconsin.   Nov.  10,  1912. 
Dissenting  Opinion  Nov.  25,  1912.) 

1.  DXVOBCI  (%  248*)— Pebuakxitt  "Auuont" 
—Division  of  Fbopibtt. 

Under  St  1808,  I  2364,  auttiorixing  judg- 
ments (or  alimony  in  aivorce  actioni,  or,  in  Ueu 
thereof,  judgments  finally  ^Tiding  and  diatrib- 
uting  tb.e  estate  of  the  nosband,  and  transfer- 
ring the  title  of  any  thereof  to  the  wife,  and 
section  2369,  authorizing  the  court  to  revise 
and  alter  judgments  for  alimony,  bat  providing 
that  where  a  judgment  of  final  division  is  made 
no  other  pronsion  for  the  wife  shall  thereafter 
be  made,  a  judgment  requiring  a  husband,  hav- 
ing an  income  of  $10,000  a  year,  to  pay  tiie 
wife  $300  a  month,  and  providing  that  on  the 
remarriage  of  the  wife  the  payments  shall 
cease,  and  that  upon  neglect  or  refusal  to  pay 
the  wife  may  apply  for  an  order  for  the  en- 
forcement of  such  payment,  Is  a  judgment  for 
"alimony,"  and  not  a  jodgmrat  of  final  division, 
although  the  jud^ent  Itself  provides  that  such 
payments  shall  be  accepted  as  a  full,  absolute, 
and  final  division  of  the  estate,  and  provides 
for  payment  by  the  husband,  "his  heirs,  ezecn- 
tore,  and  administrators,"  since  it  does  hot  di- 
vide or  distribute  or  transfer  the  title  of  any 
property,  and  cannot  be  made  a  judgment  tit 
final  division  by  merely  calling  it  anch. 

[Ed.  Note.— For  oUier  cases,  see  Divorce, 
Cent  Dig.  %%  684-«86;   Dec  Dig.  |  24S.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  807-^11 ;  voL  8,  pp.  7671-7672.] 

2.  DiVOBOE  (I  247*) — PEBUAHBHT  AXJUOlTT— 
NATUU  and  TsBiaNATIOH. 

A  judgmmt  for  alimony  la  not  a  charge 
on  the  bosband's  general  estate,  and  ceases  up- 
on his  death. 

[Bd.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  Si  689,  697-700,  733,  786;  Dec  Dig. 
{  247.*] 

3.  DivoBCB  (I  264*)— AU.OWAITCES — Division 
OF  Pbopbbtt. 

While  a  Judgment  in  a  divorce  action, 
dividing  tbe  husband's  property,  may  provide 
for  the  payment  of  the  wife^s  portion  to  her  in 
any  reasonable  number  of  payments  running 
through  a  series  of  years,  the  number  of  pay- 
ments, time  of  commencement  and  termination, 
must  be  fixed  by  the  judgment,  and  cannot  rest 
upon  any  contingency,  nor  be  made  defeasibto 
by  remarriage. 

CBd.  Notev— For  other  cases,  see  IMvorce, 
Cent  mg.  il  718-721;  DeeTDlg.  i  264.*] 

4.  DlVOBOB  (I  231*) — PEBltANBNT  "AUMOKT** 
— DiVIBIOIT  OF  PBOPEBTY. 

Payments  for  support  of  a  vrife,  whether 
in  a  gross  som  or  at  stated  intervals,  must  be 
regarded  as  "alimony,"  and  not  as  a  final  divi- 
sion of  the  husband's  property. 

[Ed.  Note. — For  other  cases,  see  Divorce 
Cent  Dig.  U  668-661,  660;  Dee.  Dig.  |  231*] 

6.  ItaTOBOB  (S  2^*)  —  AUHOHT  —  MoniFICA- 
TIOM  OF  JunoiIBNT. 

A  judgment  for  alimony  cannot  be  changed 
into  one  for  final  division  of  the  husband's  es- 
tate, or  a  modification  thereof  prevented,  by  a 
stipulation  of  the  parties  that  such  alimony 
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will  be  accepted  u  fall,  absolute,  aiul  final  dlvl- 
bIou  of  the  DDBband's  estate. 

[Ed.  Note. — For  other  caees,  see  Divorce, 
Cent  Dif.  il  091-096;  Dee.  Diff.  |  24S.*] 

^nrla,  Siebecker,  and  Timlin,  JJ.,  dliaent 
inc. 

Appeal  from  Circuit  Court,  Milwaukee 
Gouuty;  Warren  D.  Tarrant,  Judge. 

Action  for  divorce  by  Maria  B.  Lally 
against  FrederlcAc  B.  Lally.  From  an  order 
dismlasii^  a  petition  for  modification  of  tbe 
final  Judgment,  plalntUf  appeals.  Reveraed 
and  remanded. 

In  1906  plaintiff  and  defendant  were  di- 
Torced  by  a  decree  entered  by  the  circuit 
court  for  Ullwankee  county.  The  Judge  who 
tried  the  action  found  aa  ftcta  "that  the  de- 
fendant receives  an  Income  of  at  least  910,- 
000  per  annum,  and  that  the  plaintiff  la  with- 
out me^s  of  her  own;  that  the  sum  of  $300 
per  month,  to  be  paid  to  the  plaintiff  by  tbe 
defendant  during  her  lifetime,  or  so  long  as 
she  slnll  remain  singly  Is  a  reasonable  sum 
to  be  paid  to  her  by  doFendant  as  a  full,  ab- 
solute  and  final  division  of  the  estate  of  the 
parties  hereto,  provided,  however^  that  on 
tbe  remarriage  of  said  plaintiff  such  pay- 
ments by  said  defendant  at  once  ceasew  In 
making  ttiia  finding  as  to  the  division  of  the 
estate  of  said  parties,  I  have  taken  Into 
consideration,  with  other  things,  the  fact 
that  the  parties  ha%to,  by  their  attom^s, 
have  stipulated  and  agreed  in  open  court 
that  the  above  sum  be  paid  and  accepted  as 
an  absolute,  full,  and  final  division  of  the 
estate  of  ttie  above-named  parties.  I  fur- 
ther find  that  such  division  and  distribution 
of  defendants  property  and  estate  aa  above 
found,  and  as  stipulated  and  agreed  to  be- 
tween the  parties  above  named.  Is  a  Just 
and  equitable  division  and  distribution  of 
the  estate  of  aald  parties"  Tlie  Judgment, 
among  other  things,  decreed  "that  tbe  de- 
fendant, his  heirs,  aecators,  and  adminis- 
trators, pay,  or  cause  to  be  paid,  to  the  plain- 
tiff during  her  natural  life,  or  until  she  shall 
remarry,  the  sum  of  $3,600  per  year,  payable 
in  equal  monthly  installmenta  of  9300  on  the 
1st  day  of  each  and  every  month  dnrli^ 
such  term,  said  payments  to  be  made  and 
accepted  as  a  full,  absolute,  and  final  divi- 
sion of  the  estate  of  said  parties,  in  accord- 
ance with  the  findings  of  fact  and  conclu- 
sions of  hiw  herein  on  file,  provided,  how- 
ever, that  <m  the  remarriage  of  said  plain- 
tiff said  payments  her^  provided  for  shaU 
at  once  cease:  •  •  •  that  upon  the  neg- 
lect or  the  refusal  of  the  defendant  to  make 
such  payments  as  are  hereby  adjudged,  tbe 
plaintiff,  upon  filing  an  affidavit  showing 
such  failure  or  refusal,  may  apply  to  the 
court  for  an  order  for  the  enforcement  of 
the  same  in  such  manner  aa  to  the  court 
may  seem  proper." 

On  the  15th  day  of  B^tmber.  1911,  the 
plaintiff  filed  in  said  court  her  petition  for 
a  revision  and  alteration  of  said  Judgment 


respecting  the  amount  of  alimony  therein 
provided,  as  she  claims,  and  for  other  relief, 
which  It  is  not  necessaiT  to  enumente>  The 
court  entered  an  order  dismissing  ttw  peti- 
tion for  want  of  Jurisdiction,  on  the  ground 
that  the  Judgment  of  divorce  provided  in 
terms  for  a  final  division  ot  the  estate,  and 
should  be  so  construed,  and  tberetore  could 
not  be  revised  after  the  term  at  which  it 
was  entered.  From  such  order  the  plaintiff 
appealed. 

Quarles,  Spence  &  Quarlee,  of  Milwaukee 
(Wm.  A.  Vincent,  of  Chicago,  111.,  of  counsel), 
for  appellant  Flanders,  Bottum,  Fawsett  & 
Bottum  and  F.  L.  McNamara,  all  of  Mil- 
waukee, for  respondent 

TINIER  J.  (after  stating  the  fttcts  as 
above).  [1]  The  platnttfl  dalms  the  Judg- 
m»t  entered  was  for  alimony;  the  defend- 
ant that  It  was  a  final  division  of  his  estate 
If  It  was  a  Judgment  iot  alimony,  then  it 
may  be  moUfled  at  any  time  upon  the*  ap- 
plication of  either  party.  Section  2300,  Stats. 
1808;  Campbell  v.  Campbell.  S7  Wis.  206; 
Thomas  v.  Thomas.  41  Wis.  229.  If  it  was  a 
Judgment  decreeing  a  final  division  of  de> 
fondant's  estate,  then  the  court  has  no  pow- 
er to  modify  It  after  the  term.  Section 
2369.  Stats.;  Bacon  v.  Bacon.  43  Wis.  197, 
206;  Klstler  v.  Klstler,  141  Wis.  m,  124 
N.  W.  1028.  It  cannot  be  both.  Von  Trott 
V.  Von  Trott,  118  Wis.  29.  04  N.  W.  798; 
Klstler  V.  Klstler.  141  Wis.  491,  124  N.  W. 
1028. 

Section  2364,  Stets.  1808,  provides  that  in 
lieu  of  alimony  the  court  may  "finally  divide 
and  distribute  the  estate^  both  real  and  per- 
sonal, of  the  husband  *  *  *  between  tlie 
parties  and  divest  and  transfnr  tbe  Utle  of 
any  thereof  accordingly."  Was  muSi  a  divi- 
sion, distrilmtlon,  and  transfer  made  by  the 
Judgmoit  in.  the  p^sent  case?  True  tin 
trial  court  said  so  In  the  Judgmoit  whoi  it 
was  rendered,  and  it  s^d  so  when  the  oi^ 
der  dismissing  the  petition  was  entered.  In 
cases  of  doubt  great  weight  should  be  ac- 
corded the  recitals  in  the  Judgment,  bnt 
they  cannot  be  permitted  to  override  the 
plain  comzoands  of  the  statute;  nor  can  they 
change  the  inherent  qualities  of  the  Judg- 
ment rendered.  If  the  Judgment  la  fact 
makes  no  final  dlvislra  of  the  huirtiand's  es- 
tate, It  Is  not  a  Judgmoit  of  final  divisltHi, 
though  so  named  therein.  The  label  may  be 
useful  In  ascertaining  what  kind  of  Judg- 
ment Is  rendered;  bnt  It  Is  not  conduslveb 
If  the  Judgment  rendered  bears  all  the  chap- 
acterlstlcs  of  a  Judgment  for  alimony,  and 
contains  none  of  the.essoitlal  requisites  erf  a 
Judgment  of  final  division,  then  it  is  of  little 
Importance  what  name  It  gives  Itsdf.  The 
Judgment  rendered  provides  (1)  for  the  pay- 
ment, monthly,  by  Oie  husband,  his  b^n, 
executors,  and  administrators,  ot  $300  to 
the  wife;  (2)  that  such  paymento  are  to 
cease  upon  the  death  or  r^narrli^EB  of  tbe  ■ 
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wife;  and  &)  that  upon  a  refusal  or  n^Iect 
of  tbe  busband  to  make  tbe  adjudged  pay- 
ments tbe  plaintiff  may  apply  to  the  court 
for  an  order  for  the  enforcement  of  the  same. 
These  are  all  the  provisions  the  judgment 
makes  In  respect  to  tbe  boBband's  estate. 
Tested  by  tbe  statutes  and  dedslona,  they 
are  all  essential  characteristics  of  a  Judg- 
ment of  allOKmyt  to  wit,  monthly  payments, 
ceasing  upon  death  or  remarriage,  and  en- 
forceable by  further  application  to  the  court 

[2]  It  is  true  tbe  provision  for  payment 
by  his  hefrs,  executors,  and  administrators 
does  not  harmonize  with  the  Idea  of  ali- 
mony ;  for  that  ceases  upon  the  death  of  the 
husband.  Campbell  v.  Campbell,  37  Wis. 
206;  Maxwell  v.  Sawyer,  00  Wis.  352.  63  N. 
W.  283.  But  In  view  of  the  failure  of  the 
Judgment  to  .meet  the  requirements  of  the 
statute  relating  to  a  final  division  of  the 
husband's  estate,  that  cannot  be  considered 
very  significant  It  was  probably  the  re- 
*Bult  of  Inadvertence,  perhaps  of  habit;  for 
the  words  "his  heirs,  executors,  and  admin- 
istrators" are  customarily  linked  with  the 
name  of  an  obligor.  In  any  event,  it  Is  a 
nullity;  for  alimony  is  not  a  charge  upon 
the  husband's  general  estate.  Campbell  v. 
Campbell,  87  Wis.  20S.  it  may  be  made  a 
diarge  upon  specific  real  estate  owned  by 
him.  Section  2367,  Stats.  189&  The  Judg- 
ment tails  to  comply  with  the  statute,  be- 
cause (1)  It  does  not  divide  the  estate  be- 
tween the  parties;  (2)  it  does  not  distribute 
it  between  them;  and  (3)  it  does  not  divest 
and  transfer  the  title  of  any  thereof  to  the 
wife.  She  is  given  no  estate  that  she  can 
own,  control,  mortgage,  sell,  or  bequeath. 
For,  confessedly,  monthly  payments  ceasing 
upon  either  of  two  such  uncertain  contin- 
gencies as  marriage  and  death  are  not  very 
valuable  assets  to  ofTer  In  the  financial  mar- 
ket, and  are  not  subjects  of  a  bequest  in 
a  will,  as  they  cease  upon  the  death  of  the 
testator.  It  was  held  In  Kempster  v.  Kvans, 
81  Wis.  247,  51  N.  W.  327,  15  L.  R.  A.  391, 
that  an  Installment  of  alimony  to  be  paid 
tbe  wife  was  not  assignable  before  due.  The 
same  rule  might,  perhaps,  be  applicable  to 
the  payments  provided  for  in  this  Judgment, 
even  if  it  were  held  to  be  a  division  of 
property,  on  the  ground  that  each  payment 
Is  no  more  than  necessary  for  the  support 
of  the  wife  and  child  until  the  next  one 
taXIa  dne.  The  statute  contemplates  that 
wh«n  a  wife  is  given  a  portion  of  her  hus- 
band's estate  as  a  final  division  of  his  prop- 
erty that  such  portion  should  by  tbe  judg- 
ment be  transferred  and  set  over  to  her, 
to  be  and  become  her  separate  estate,  sub- 
ject to  her  control  and  dominion,  and  ca- 
pable of  being  disposed  of  by  her  by  will 
or  otherwise. 

[S]  It  is  true  the  wife's  portion  may  be  re- 
quired by  the  court  to  be  paid  to  her  In  any 
reasonable  number  of  payments  running 
through  a  series  of  years,  because  of  tbe 
hardship  upon  the  husband  to  pay  it  In  one , 


or  several  payments  within  a  short  time. 
But  the  number  of  payments,  their  time  of 
commencement  and  termination,  must  be 
fixed  by  the  judgment  They  cannot  rest 
upon  any  contingency,  nor  be  made  defeasi- 
ble by  remarriage.  Such  provisions  for  a 
number  of  payments,  however,  do  not  pre- 
vent the  wife  from  ascertaining,  when  the 
Judgment  is  rendered.  Just  how  much  of  the 
estate  she  gets,  or  when  she  Is  to  receive  It 
Nor  do  th^  prevent  her  from  mortgaging, 
selling,  or  bequeathing  her  portion.  Such 
Judgment  is  a  division,  within  the  statute, 
and,  like  an  ordinary  money  Judgment,  be- 
comes a  lien  upon  the  husband's  estate,  and 
may  be  enforced  like  any  money  judgment 
— not  by  an  application  to  the  court  for  a 
further  order.  In  his  discretion,  as  is  pro- 
vided for  in  the  Judgment  in  question. 

Assuming,  but  not  deciding,  that  the  court 
could,  as  a  final  division  of  property,  require 
the  wife  to  take  an  annuity,  stUl  the  pay- 
ments provided  for  In  the  Judgment  cannot 
be  regarded  as  an  annuity,  within  the  mean- 
ing of  the  statute  relating  to  a  final  divi- 
sion of  the  husband's  estate.  It  ceases  upon 
remarriage.  No  final  division  of  property- 
under  the  statute  can  be  made,  so  that  the 
wife's  share  reverts  to  the  husband  upon 
her  remarriage.  Whatever  la  given  her  as 
her  share  of  tbe  property  remains  hers  for- 
ever. She  cannot  be  made  to  forfeit  it  by 
remarriage — not  even  If  she  remarries  her 
former  husband.  Kistler  v.  Kistler,  141  Wis. 
491,  J24  N.  W.  1028.  The  statute  requires  a 
final  division,  distribution,  or  transfer  of  ti- 
tle. Nothing  less  will  satisfy  it  Kempster 
V.  Evans,  81  Wis.  247,  01  N.  W.  327,  15  *L. 
B.  A,  391. 

[4]  The  findings  show  that  the  husband 
had  an  Income  of  at  least  $10,000  a  year, 
and  tbe  wife  none.  The  custody  of  one 
child  was  awarded  to  the  wife,  and  the  cus- 
tody of  the  other  child  to  tbe  husband.  In 
view  of  his  income  and  station  In  lif^  a 
monthly  allowance  of  $300  to  the  wife 
would  seem  to  be  only  an  adequate  amount 
for  her  support  and  for  the  maintenance 
and  education  of  the  child  whose  custody 
was  awarded  to  her.  Payments  made  for 
support  whether  in  a  gross  sum  or  at  stat- 
ed Intervals,  must  be  regarded  as  alimony. 
Brenger  v.  Brenger,  142  Wis.  26,  125  N.  W. 
109.  26  L.  R.  A.  (N.  S.)  387.  1S5  Am.  St  Rep. 
1050,  19  Ann.  Cas.  1136. 

If  It  be  urged  and  conceded  that  a  fltual 
division  of  property  In  the  form  of  monthly 
payments  during  life  or  wldoi^ood  is  more 
advantageous  to  the  wife  than  the  receipt 
of  a  gross  estate  at  once,  the  answer  Is  that 
the  statute  does  not  contemplate  or  permit 
such  a  Judgment;  and  no  Judgment  of  final 
division,  not  within  the  statute,  can  law- 
fully be  made.  Bacon  v.  Bacon,  43  Wis. 
197;  Brenger  v.  Brenger,  142  W1&  26,  126 
N.  W.  109,  26  L.  R.  A.  (N.  S.)  387,  135  Am. 
St  Rep.  1050,  19  Ann.  Cas.  1136. 

[I]  If  the  Judgment  be  one  foi  alimony. 


Digitized  by 


Google' 


654 


1S8  NORTPWESTEBN  BEPOBTBB 


(Wis. 


then  the  stipiilation  of  the  parties,  recited 
by  the  trial  court,  that  the  sxm  ot  $3,600 
per  year  be  accepted  as  an  absolute,  full, 
and  final  division  of  the  estate  Is  not  a  bar 
to  the  modification  of  the  judgment  In 
Blake  V.  Blake,  68  Wis.  303,  32  N.  W.  48,  the 
wife  stipulated  to  receive  S2.000  in  full  of 
alimony  and  for  a  full  share  of  her  claim 
In  and  to  any  property  of  which  the  hus- 
band had  been  seised  during  coverture.  But 
It  was  held  such  stipulation  did  not  pre- 
clude the  court  fpom  afterwards  modifying 
the  Judgment,  which  was  construed  to  be 
for  alimony.  See,  also,  Blake  v.  Blake,  75 
Wis.  339,  43  N.  W.  144. 

That  the  legal  effect  of  the  Judgment  must 
govern,  and  not  the  mere  language  used 
therein,  was  decided  as  early  as  Bacou  v. 
Bacon,  43  Wis.  197.  In  that  case  the  Judg- 
ment awarded  "as  further  allowance  and 
alimony  to  the  plaintiff"  the  sum  of  $2,750 
In  money  out  of  the  husband's  estate.  Chief 
Justice  Byan,  in  speaking  of  this  part  of  the 
Judgment,  says:  "It  is  quite  apparent  that 
tbe  original  Judgment  of  the  court  below 
was  framed  upon  a  different  theory,  and 
regards  both  the  real  and  personal  estate 
assigned  to  the  wife  as  alimony.  Indeed,  it 
expressly  so  calls  them.  But  this  Is  a 
patent  and  mere  misuse  of  the  word,  not 
atCecting  the  legal  construction  of  tbe  Judg- 
ment The  words  'alimony'  and  'allowance' 
used  in  it  are  superfluous.  The  Judgment 
must  be  taken  according  to  its  legal  effect 
as  Judgment  for  division  and  distribution 
between  the  parties  of  the  husband's  es- 
tate, real  and  personal."  So,  also,  in  Eemp- 
eter  v.  Evans,  81  Wis.  247,  61  N.  W.  327,  15 
Ii.  B.  A.  391,  the  Judgment  awarded  to  the 
wife  yi,000  annually  "as  alimony  for  her 
personal  support  and  maintenance,"  payable 
as  designated  during  her  natural  life  in  case 
she  remain  unmarried.  It  further  declared 
that  such  Jud^ent  for  alimony  should  "be 
and  stand  as  a  final  division  of  property  be- 
tween the  plaintiff  and  the  defendant."  The 
court  held  that  this  was  not  a  final  division 
of  the  husband's  estate,  because  the  pay- 
ment or  allowance  was  liable  to  be  terminat- 
ed at  any  time  by  marriage,  and,  further, 
because  it  did  not  undertake  to  make  the 
final  division  and  distribution  of  the  hus- 
band's estate  contemplated  by  the  statute, 
BO  as  to  vest  in  the  wife  an  absolute  and 
Irrevocable  right,  title,  or  Interest  in  any 
portion  of  such  estate,  or  to  vest  the  title 
thereof  absolutely  and  irrevocably  in  the 
husband,  so  as  to  preclude  the  court  from 
thereafter  modifying  said  Judgment  and 
making  other  provision  for  the  wife.  In 
Von  Trott  v.  Von  Trott,  118  Wis.  29,  94  N. 
W.  798,  the  Judgment  decreed  "that  the  said 
defendant  pay  to  the  said  plaintiff  the  sum 
of  $3,900  out  of  said  defendant's  estate  as 
alimony,  support,  and  maintenance,  and  as 
a  full  and  final  division,  partition,  and  dls- 
tribution  of  said  estate."  It  was  held  that 
tbe  Judgment  was  one  ot  final  division,  and 


not  of  alimony.  In  Klstler  t.  KisUer,  141 
Wia  491,  124  N.  W.  1028,  a  Judgment  re- 
citing that  it  was  for  "permanent  alimony 
and  division  of  property"  was  construed  to 
be  a  Judgment  of  final  division.  So  it  will 
be  observed  that  whether  the  recitals  in 
the  Judgment  as  to  what  kind  of  a  Judg- 
ment It  is  are  consistent  or  inconsistent 
with  themselves,  the  court  must  look  to  the 
l^al  effect  of  the  decree  and  determine 
from  such  effect  what  was  in  fact  tiie  Judg- 
ment rendered.  *  Tested  by  this  rule,  it 
seems  clear  that  the  legal  effect  of  the  Judg- 
ment under  consideration  was  the  granting 
of  alimony,  and  not  the  division  and  dis- 
tribution of  the  husband's  ^tate.  The  court 
therefore  erred  in  dismissing  the  petition, 
on  the  ground  that  it  bad  no  Jurisdiction 
to  alter  or  modify  the  Judgment  after  the 
term  at  which  It  was  rendered. 

Order  reversed,  and  cause  ronanded  for 
further  proceedings  according  to  law. 

KBRWIN,  3.  (<IUaaenaasd.  Then  la  no 
question  but  what  tbe  court  below  Intesided 
to  and  did  make,  in  expreos  tenna^  a  Judg- 
ment of  final  divlaloa  and  dlstrlbntton  at 
the  property  and  estate  of  tb»  parties  to 
the  action.  Therefore,  unless  the  conrt  was 
without  Jurisdiction  to  raider  tbe  Judgment, 
it  la  coDclustTe  bere  and  cannot  be  modified. 
Section  2869,  Stats.,  provides  that  after  Judg- 
ment for  alimony  the  conrt  may  from  time 
to  time  on  petition  of  either  party,  revise 
and  alter  such  Judgment  respecting  tbe 
amount  of  alimony  and  payment  thereof;  etc. 
"But  wben  a  final  division  of  tbe  property 
shall  have  been  made  under  the  provisions 
of  section  2364  no  other  provisions  shall  be 
thereafter  made  for  the  wife."  The  findings 
of  fact  made  by  the  court  include  tbe  fol- 
lowing: 

"(6)  That  the  defendant  receives  an  in- 
come of  at  least  ten  thousand  ($10,000)  dol- 
lars per  annum,  and  that  the  plaintiff  is 
without  means  of  her  own. 

"<6)  I  further  find  that  the  sum  of  $300 
per  month,  to  be  paid  to  the  [daintiff  by  tbe 
defendant  during  her  lifetime,  or  so  long 
as  she  shall  remain  single,  is  a  reasonable 
sum  to  be  paid  to  her  by  the  defendant  as 
a  full,  absolute,  and  final  division  of  the 
state  of  the  parties  hereto,  provided,  how- 
ever, that  on  the  remarriage  of  said  plain- 
tiff such  payments  by  said  defendant  at  once 
cease.  In  making  this  finding  as  to  the  divi- 
sion of  the  estate  of  said  parties,  I  have  tak- 
en into  consideration,  with  other  tbings,  the 
fact  that  the  parties  hereto,  by  their  attor- 
neys, have  stipulated  and  agreed  in  open 
court  that  tbe  above  sum  be  paid  and  ac- 
cepted as  an  absolute,  full,  and  final  division 
of  tbe  estate  of  the  above-named  parties. 

"And  I  further  find  that  such  division  and 
distribution  of  the  defendant's  property  and 
estate  as  above  found,  and  as  stipulated  and 
agreed  to  between  the  parties  above  named. 
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Is  a  Just  and  eanltalde  dlTUdon  and  dlatrlba- 
tlon  of  the  estate  of  said  parties." 

The  conduslooi  of  law  contained  the 
following:  "(8)  Tbat  the  defendant,  bis  heirs, 
execntors,  and  administrators,  pay,  or  cause 
to  be  paid,  to  the  plaintiff  durli^  her  natural 
life,  or  until  she  shall  ranarry,  the  snm  <tf 
$3,dOO  per  year,  payable  In  equal  monthly 
InstaUmoits  of  fSOO  on  tbe  1st  day  of  each 
and  erory  month  during  said  term,  said  pay- 
ments to  be  made  and  accepted  as  an  abso- 
lute, full,  and  final  division  of  the  estate  of 
the  parties  hereto ;  and  In  making  said  al- 
lowance as  hoeln  provided  the  court  has 
had  due  regard  to  the  1^1  and  equitable 
rights  of  each  of  Qie  parties  hereto,  the  abil- 
ity of  die  husband,  the  lack  of  special  es- 
tate  In  tiie  wife,  the  character  and  situa- 
tion of  the  parties,  and  the  sUpulatlon  en- 
tered into  in  open  conrt  on  the  trial  of  tills 
action  betwem  the  parties  hereto,  as  well  as 
other  tacts  and  drcumstances  developed  dur- 
ing said  trial.  That  tbe  parttes  hueto  are 
prohibited  from  marrying  within  one  year 
from  the  date  hereof,  except  to  remarry  each 
other  with  the  consent  of  this  court" 

The  decretal  part  ct  the  Judgmoit  is  as 
foUows:  *****  (2)  That  the  defendant, 
Us  heirs,  execntors,  and  admlnistratorB,  pay, 
or  cause  to  be  paid,  to  the  plaintiff  dqring 
her  natural  Ute,  or  until  she  diaU  remarry, 
the  snm  of  $8,600  per  year,  payable  In  equal 
monthly  InstallmentB  ot  fSOO  tm  the  1st  day 
of  each  and  eveiy  mouth  during  said  term, 
said  payments  to  be  made  and  accepted  as 
a  fall,  absolute,  and  final  dlvlsicm  of  the  es- 
tate of  said  parties,  in  accordance  with  the 
flndlngs  of  ftct  and  conclusions  of  law  her^ 
In  on  fil^  iffovlded,  however,  that  on  the  re* 
marriage  of  said  plaintiff  said  paym^ts 
ber^  provided  for  shall  at  once  cease." 

Under  all  the  authorities,  this  Judgment  la 
a  Judgment  of  final  division  and  distribu- 
tion of  the  property  of  the  parties,  and  not 
a  Judgment  toi  alimony.  If  the  court  liad 
power  to  make  the  divlsiim  by  awarding  an 
annnlty  in  lieu     a  gross  sum. 

Secthm  2364,  Stats.,  provides  that  the 
court  may  adjudge  to  the  wife  alimony  out 
of  the  estate  of  the  husband  for  tier  support 
and  maintenance  and  make  allowance  for 
the  snniort,  malntoiance,  and  education  of 
the  minor  children  committed  to  bta*  care 
aud  custody,  *^r  tbe  court  may  finally  divide 
and  distribute  the  estate,  both  real  and  per- 
sonal, of  the  husband  and  so  much  of  the 
estate  of  the  wife  as  shall  have  been  derived 
bom  the  husband,  between  the  parties  and 
divest  and  transfer  the  title  of  any  thereof 
accordingly,  havli«  always  due  regard  to 
the  legal  and  equitable  ri^ts  of  each  party, 
tbe  ability  of  the  husband,  the  spedfU  estate 
of  the  wife,  the  character  and  situation  of 
tbe  parties  and  all  the  drcmhstances  of  the 
case.   •  • 

This  statute  confers  upoa  the  court  in  the 
broadest  ternm  the  power  to  finally  divide 


and  distribute  the  estate,  both  real  and  per- 
sonal between  the  parties.  There  being  no 
limitation  upon  the  power  of  the  court  In 
making  the  division,  it  necessarily  follows 
that  it  liaB  powOT  to  determine  what  the 
division  shall  be  and  how  it  shall  be  paid. 
Jurisdiction  is  the  right  to  hear  and  de- 
termine the  controversy  and  render  Judg- 
ment; and  the  right  to  make  final  division 
includes  the  right  to  determine  what  is  a 
final  division.  Jurisdiction  does  not  depend 
upon  the  correctness  of  the  dedstou  made, 
but  upon  the  right  to  hear  and  determine  the 
case.  If  the  court  erred  in  making  the  final 
division.  It  was  an  error  within  its  Jurisdic- 
tion, not  a  vnut  of  Jurisdiction.  The  <mly 
limitation  upon  the  power  of  the  conrt  In 
making  final  division  undw  the  statute  is  that 
It  shall  not  violate  the  expieaa  mandate  of 
the  statute.  Brenger  v.  Brenger,  142  Wis. 
26.  125  N.  W.  109,  26  L  R.  A.  (N.  S.)  387^ 
185  Am.  St  Bep.  WBO,  19  Ann.  Gas.  1136. 

This  court  has  ta^d  that  a  gross  snm  may 
be  awarded  on  final  division.  Can  there  be 
any  doubt  of  the  power  of  tSie  court  to  award 
the  payment  of  buA  sum  in  installmoits 
covering  a  period  of  years?  It  seems  not 
Olearly  there  is  no  restriction  in  tlie  statute 
as  to  how  the  final  division  shall  be  made, 
or  bow  the  portion  awarded  to  Uie  vrlfe  shall 
be  paid.  i!be  maCter,  by  the  npress  terms 
of  the  statute,  la  left  to  tlie  court;  and  the 
court,  following  strictly  the  language  of  t!ie 
statute,  made  the  final  division.  Not  only 
the  letter,  but  the  spirit  of  the  statute  sanc- 
tions the  right  to  make  an  annuity  a  final 
division.  It  ia  obvious  that  in  many  casea 
the  awarding  of  an  annuity  wonld  be  the 
best  possible  final  dlvisioii  that  could  be 
made.  Bo  far  as  the  record  discloses,  the  de- 
^dant's  means  conslBted  of  a  $10,000  an- 
nual income.  The  plaintiff  stipulated  to- 
take  $3,600  per  annum,  payable  monthly. 
Undoubtedly  It  waa  the  best  possible  divi- 
sion that  could  be  nude  for  her.  It  secured 
her  for  life  or  wldowliood  annually  what 
was  equivalent  to  4  per  cent  on  $90,000.  and 
the  Judgment  was  made  binding  on  tbe  de- 
fendant, bis  heirs,  executors,  and  adminis- 
trators. It  could  not  be  <dianged,  even  if 
tbe  faculties  of  the  defendant  changed.  The 
Judgment  In  this  case  carved  out  of  the  de- 
fendant's property  or  estate  a  life  estate  In 
tbe  plaintiff,  subject  to  be  defeated  on  her 
remarriage.  This  annuity  was  an  estate 
and  a  proper  final  division,  wliere  so  de- 
clared in  the  Judgment  QtmpbeU  v.  Camp- 
bell, 87  Wis.  206. 

In  Bacon  v.  Baccm,  48  "WIe.  197,  at  page 
208,  the  court  said:  "The  husband's  es- 
tate of  whidi  division  and  distribution  may 
be  made,  may  be  re^  or  personal,  or  both. 
What  Judgment  of  divorce  awards  personal- 
ty only  to  the  wife,  whether  payable  Hke  an 
a^nl^  or  in  a  gross  sum,  It  Is  prima  fade 
for  alimony;  and  if  It  be  intended  to  operate 
as  a  division  and  distribution  of  estate  tiie 
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Judgment  rnnst  bo  declare.  Then  only  will  It 
be  final  Hopkins  v.  Hopkins  [40  Wis.  4^]; 
Thomas  t.  Thomas,  supra.  But  if  judtrment 
of  divorce  divest  the  huslHiDd  of  his  title 
to  realty,  transferring  it  to  the  wife,  it  is 
necessarily  diTlsion  and  distribution  ot  es- 
tate.  •  • 

In  Blake  t.  Blake,  68  Wis.  303,  at  page 
308,  32  N.  W.  48.  at  page  50,  the  court  said: 
"These  cases  hare  discussed  the  Question  in- 
volved in  this  appeal  in  all  Its  aspects,  and 
the  law  in  this  state  must  be  considered  as 
settled  that  every  provision  made  for  the  sup- 
port of  a  wife  in  a  divorce  case,  whether  it 
be  a  gross  sum  or  payments  to  be  made  an- 
nually or  otherwise,  or  if  It  be  personal  prop- 
erty to  be  delivered,  is  presumed  to  be  for 
alimony,  whether  so  expressly  stated  or  not, 
and  that  the  court  may  afterwards,  under 
changed  circumstances,  modify  encii  Judgment 
as  may  be  just  to  the  parties;  and  no  such 
judgment  will  be  construed  to  be  a  division 
and  partition  of  the  estate  of  the  husband, 
under  the  statutes,  unless  it  be  so  expressly 
declared  by  the  Judgm^t  of  the  court  This 
being  BO,  and  considering  the  findings  of  fact 
and  conduslona  of  law  a  part  of  the  Judg- 
ment,  there  Is  nothing  In  this  case  which 
shows  that  there  was  any  division  of  the  es- 
tate of  the  husband  under  the  statute;  and 
so  the  Judgmmt  la  subject  to  be  modified  by 
the  court" 

In  Maxwell  t.  Sawyer,  90  Wi&  SS2,  at  page 
354,  63  N.  W.  283,  at  page  284,  the  court 
said:  "It  Is  very  clear  that  the  allowance 
made  to  the  wife  by  the  decree  of  divorce 
was  alimony  pore  and  simple.  It  Is  so  de- 
nominated In  the  Judgment  It  consists  of 
an  allobnoit  of  sums,  payable  at  regular  In- 
tCTvals  from  year  to  year,  and  it  is  not  de- 
clared to  be  a  division  of  the  estate;  hence 
It  must  be  construed  as  alimony.  Blake 
Blake,  68  Wis.  803  [32  N.  W.  48].  The  gen- 
eral principle  Is  well  established,  also,  that 
alimony  continues  only  during  the  Joint  lives 
of  the  parties.  It  ends  when  the  husband 
dies." 

I  think,  what  is  i>erfectly  plain  from  the 
language  of  the  statute  is  also  clearly  Infer- 
able from  the  language  of  the  decisions 
above  quoted  from,  namely,  that  an  annuity 
is  a  final  division,  when  so  declared  In  the 
Judgment.  It  Is  true,  as  said  In  numerous 
cases  in  this  court,  that  every  provision  made 
for  support  of  the  wife,  whether  In  gross 
sum  or  annually,  or  otherwise,  is  treated  as 
alimony,  whether  expressly  stated  to  be  such 
or  not,  unless  it  be  declared  in  the  Judgment 
to  be  a  division  of  the  estate;  and  some  of 
the  cases  turn  on  whether  the  language  of 
the  judgment  la  sufficient  to  constitute  final 
division. 

There  Is  no  doubt  about  the  Intention  of 
the  court  In  the  instant  case,  because  the 
same  judge  who  rendered  the  Judgment  de- 
nied the  petition  In  this  proceeding  to  mod- 


ify it  on  the  gronnd  that  it  was  a  final 
division  of  proper^,  and  the  Judgment  up- 
on its  face  is  as  plainly  a  Judgment  of 
final  division  as  language  can  make  It 
Therefore,  under  all  the  decisions  of  this 
court,  the  judgment  Is  a  final  division  and 
distribution  of  the  property  and  estate  of 
the  defendant  and  not  a  judgment  for  ali- 
mony.  I  shall  refer  to  the  decisions  later. 

In  the  majority  opinion  it  is  said  that  the 
label  of  the  judgment  is  not  conclusive.  I 
agree  with  that  You  cannot  make  fish  flesh 
by  a  label;  neither  can  you  make  the  Judg- 
ment here  a  judgment  for  alimony  by  a 
label.  The  majority  opinion  also  says  that 
the  Judgment  falls  to  comply  with  the  Bta^ 
ute,  because  (1)  it  does  not  divide  the  estete 
between  the  parties;  (2)  it  does' not  distribute 
it  between  them;  and  (3)  it  does  not  divest 
and  transfer  the  title  of  any  thereof  to  the 
wife.  True  the  statute  provides  that  the 
court  may  divest  title  and  transfer  jn-operty, 
but  this  is  not  made  ess^tlal  under  the 
statute  to  a  final  division;  nor  Is  it  neces- 
sary under  the  decisions  of  this  ooart  On 
the  contrary,  this  court  has  expressly  ruled 
that  an  award  In  a  Judgment  of  a  gross  sum 
is  a  final  division,  if  awarded  as  sndu  Ba- 
con V.  Bacon,  43  Wis.  197;  Von  Tiott  v.  Von 
Trott,  118  Wis.  29,  94  N.  W.  798;  Klstler  v. 
Kistler,  141  Wis.  491, 124  N.  W.  1028;  Thom- 
as V.  Thomas,  41  Wis.  229;  Blake  t.  Blake^ 
68  Wis.  303,  32  N.  W.  4& 

Nor  can  it  be  Justly  said  that  an  annuity 
for  life,  dependent  upon  the  act  of  tihe  wife 
to  terminate  it  by  remarriage^  is  not  a  val- 
uable asset  In  vlev  of  the  &ct,  vhUh  we 
have  a  rlgbt  to  usume  from  the  findings  and 
Uie  Judgment,  that  the  only  substantial  prop- 
erty whitdi  the  defendant  had  was  an  Income^ 
it  may  be  that  an  annuity  of  93,000  a 
year  during  the  llfie  or  widowhood  of  the 
wife  was  a  far  betta  settlement  and  dlTlslon 
for  her,  and  would  net  her  a  mach  larger 
amount  than  any  gross  sum,  on  final  divi- 
sion, which  could  have  been  awarded,  in 
view  of  the  defendants  i^cnlties  at  the  time 
the  Judgment  was  r^dered.  But  the  qnes- 
tion  whether  the  annuity  was  a  valuable  as- 
set or  not  or  whether  the  proper  final  dl^ 
vision  were  made  or  not  is  quite  unimpor- 
tent  The  question,  and  the  only  question, 
before  us  it  whether  the  court  had  power  to 
make  a  final  division  by  awarding  an  an- 
nuity as  it  did,  and  whether  It  in  fact  by 
the  terms  of  the  Judgment  did  so.  Nor  is 
It  any  objection  to  the  Judgment  as  a  final 
division  and  distribution  ttiat  it  provides  that 
payments  should  cease  upon  remarriage. 
This  was  stipulated  to  by  the  parties;  and, 
while  the  judgment  did  not  rest  solely  upon 
the  stipulation,  that  was  token  Into  account 
among  other  things.  In  connection  with  other 
facts  and  circumstances  developed  upon  the 
trial.  The  plaintiff  was  awarded  by  the 
final  division  a  life  estete  In  the  natore  of 
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an  anniilty,  wUdi  could  only  to  termlnatea 
by  bar  own  act  There  waa  no  KTwtw  of 
any  porttoii  <tf  the  estate  to  the  hnrtumd  up- 
on remarriage  of  the  wife,  as  indicated  In 
the  opinion  of  the  court  She  was  not  made 
to  forf^t  anything.  Olie  duration  of  the 
estate  was  measured  by  tvo  erenti,  remar- 
riage or  death,  either  of  which  tnminated  it 

I  shall  briefly  consider  the  cases  cited  In 
the  oidnlon  ot  the  cour^  and  some  others. 
Bacon  T.  Bacon,  48  Wis.  187,  Blake  t.  Blak^ 
68  Wis.  306,  82  N.  W.  48,  and  MaxweU  t. 
Sawyer,  90  Wis.  8a2,  68  N.  W.  288,  have  al- 
ready been  considered.  Campbell  v.  Camp- 
bell, 37  Wis.  206,  ivoTlded  for  payment  to 
the  wife  of  $100  per  year  for  three  yeUs, 
for  support  Clearly  an  allowance  of  ali- 
mony for  support  In  that  case  I^an,  G.  J., 
discusses  the  meaning  of  the  word  ''estate," 
and  holds  that  It  includes  a  term  for  years, 
and  la  snfDcleDtly  comprehensive  to  embrace 
property  of  every  description,  and  discusses 
alimony,  which  waa  the  particular  matter 
under  consideration;  the  eonrt  remarking 
that  they  were  not  oinisldering  division  of 
estate,  bnt  alimony. 

Thomas  v.  Thomas,  41  Wis.  229.  following 
Hoi^ina  V.  Hopkins,  40  Wis.  462,  holds  that 
a  gross  sum  awarded  to  the  wife  on  divorce 
is  not  a  final  division  of  property,  w»Ie««  to 
atated  in  the  judgmmt  io  he. 

In  ElsUer  v.  Klstler,  141  Wis.  491,  124  N. 
W.  1028,  it  was  adjudged  that  the  defendant 
pay  to  the  plaintiff  $1,000  "as  and  for  her 
permanent  alimony  and  division  of  proper- 
ty" ;  and  It  was  held  that  the  Judgment  waa 
"confused  and  inaccurate,"  because  It  de- 
scribed the  sum  M  Ofid  for  permanent  aU- 
monjf  and  divMOTi  o/  property,  whereas  It 
could  not  be  both,  and  that  it  most  be  om- 
at  rued  as  a  division  of  pnqterty. 

In  Von  Trott  v.  Von  Trott  118  Wis.  29, 
94  N.  W.  798,  the  language  of  the  decree  as 
to  property  matters  is  this:  "It  is  ordered, 
adjudged,  and  decreed  that  ttie  said  defend- 
ant pay  to  the  said  plaintiff  the  sum  of  $8,- 
900  out  of  said  def  aidant's  estate  m  altmonv, 
$upport,  and  maintenance,  and  m  a  fiM  and 
final  divieion,  partition,  and  dtttribution  of 
taid  eetate."  Cltalics  are  mine.)  It  Is  said 
in  the  <^inlon  that  this  language  using  the 
word  "alimony"  Is  very  Inappropriate  for 
the  pnrpoee,  but  that  taking  the  lai^aage  as 
a  whole,  the  Judgment  was  held  to  be  one 
for  division  of  property,  not  alimony. 

In  Eempeter  v.  Bvans,  81  Wis.  247,  Bl  N. 
W.  327,  16  L.  B.  A.  891,  the  court  by  a  Judg- 
ment awarded  81,000  annually  to  the  wife 
"aa  alimony  for  her  personal  BUKK>rt  and 
maintenance,"  payable,  as  designated,  dur- 
ing her  natural  life  In  case  she  remained 
unmarried,  bnt  i^rovided  that  In  evoit  of 
ha  marriage  sudi  alimony  should  at  once 
tumlnate.  It  was  further  declared  in  the 
Indgment  tbat  anch  judgment  for  allnKmy 
should  "be  and  stand  aa  a  final  division  cdt 
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property  between  the  plaintiff  and  defend- 
ant" The  Judgment  was  held  one  for  ali- 
mony, and  not  final  division  ot  property. 
-  In  Brenger  t.  Brenger,  142  vna.  26^  128 
N.  W.  109.  26  L.  B.  A.  (N.  &)  887,  13S  Am. 
St  Bep.  1060.  19  Ann.  Gas.  1186.  It  was  held 
that  ev^  provision  for  anpport  in  a  Judg- 
ment in  a  divorce  action,  whether  It  requires 
payment  of  money  at  Intervals  or  In  gross,  la 
to  be  regarded  as  alimony,  whedier  so  ex- 
pressly stated  or  not  The  conclusion  of 
law  upon  which  the  Judgmrat  was  based  Is 
rested  upon  the  finding  "that  the  plaintiff  Is 
entitled  to  an  allowance  for  support  of  825 
POT  month"  as  long  as  "he  shall  live'*;  and  it 
la  said  that  the  allowance  has  all  the  ehar- 
acterlatlca  of  alimony  and  none  of  division 
of  property. 

In  Palica  Pallca,  U4  Wis.  286,  90  N.  W. 
16B.  it  waa  held  that  the  Judgment  waa  not 
intended  as  a  final  division  of  the  estate; 
hence  does  not  come  wlttiln  the  limitations  of 
secUon  2864,  Stats. 

The  above  case  shovro  that  the  mere  di- 
vesting of  title  doM  not  of  Itself  make  a 
final  division  of  property,  but  rather  the 
adjudication  In  the  Judgment  to  that  effect. 
Hopkins  V.  Hopkins.  40  Wis.  462;  Coad  v. 
Ck>ad,  41  Wis.  23;  Thomas  v.  Thomas,  41 
Wis.  220.  There  the  Judgment  divested  each 
party  of  all  interest  In  the  property  of  the 
other,  and  the  title  of  each  was  confirmed 
In  the  property  In  his  or  her  name,  and  8180 
ordered  paid  by  defendant  annually  to  plain- 
tiff, and  the  household  furniture  was  also 
by  the  Judgment  awarded  to  the  wife. 

As  win  be  observed  from  the  foregoing  cas- 
es, the  difficulty  which  has  arisen  In  deter- 
mining whether  the  Judgment  in  each  case 
was  one  for  alimony  or  final  division  result- 
ed from  the  terms  of  the  Judgment;  and 
In  all  cases  where  the  language  was  clear 
that  the  court  intended  to  make  a  final  divi- 
sion the  Judgment  has  been  held  to  be  such. 
As  was  said  of  the  Judgment  In  Klstler  v. 
KlsUer,  141  Wis.  401,  124  N.  W.  1028,  there 
is  confusion  In  the  cases  because  of  language 
used  which  would  appear  to  support  either 
kind  of  a  Judgment  Kempster  v.  Evans,  81 
Wis.  247,  61  N.  W.  327,  15  L.  R.  A.  891,  is 
strongly  relied  upon  In  the  opinion  of  the 
court,  and  is  the  strongest  case  cited  in  sup- 
port of  the  opinion.  But  from  the  language 
of  the  Judgment  In  that  case  it  was  not  clear 
whether  the  court  intended  to  award  ali- 
mony or  make  a  final  division  of  the  prop- 
erty of  defendant  The  language  of  the  Judg- 
ment was  ambiguous,  because  the  annual 
paymmt  was  awarded  as  alimony  for  per- 
sonal support  and  maintenance  and  also  a 
final  Moiiion  of  properiv.  So  this  court  was 
called  upon  to  detexmliw,  in  view  of  the  fact 
that  the  Judgment  conld  not  be  both,  which 
was  Intended.  Moreover,  In  the  Eempater 
Case  there  la  nothing  in  the  Jndgmrat  show- 
ing that  the  payments  were  to  continue  aft- 
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tr  the  dwtti  ef  Ilia  htMtwiid,  m  in  the  In- 
stant caae^ 

Trae  there  Is  eome  oonfnslon  and  lack  of 
harmony  In  the  decisions  of  this  court  npon 
the  subject  under  consideration.  I  regret 
to  aay,  however,  that  in  mj  opinion  the  de- 
cision of  the  Instant  case  will  materlaUy 
add  to  the  confusion  heretofore  existing. 

I  think  the  order  appealed  from  la  rl|^t, 
and  should  be  affirmed. 

I  am  anthorlzed  to  say  that  Mr.  JTostloe 
SIEBEGEBR  and  B(r.  Jostioe  TIMLIN  ODD- 
enr  In  this  dissent 


GORDTSKI  T.  AV  8ABLD  ft  N.  W.  BT.  Oa 

(Supreme  Gonrt  of  Michigan.   Not.  8,  1912.) 

1.  Razuoads  (S  446*)— Stock— Jubt  Qcts- 
TioN— Width  or  Hiohwat. 

In  an  action  (or  killing  a  horse  at  a  public 
highway  crosaing  In  which  plaintiff  claimed 
that  the  right  of  way  fence  did  not  extend  to 
the  line  of  the  highway,  which  waa  opened  in 
1873,  the  width  of  the  Ughway,  depending  up- 
on uaer  and  oonuaer,  held  a  Jury  queation. 

[Ed.  Note.— For  other  caaea,  aee  Railroads, 
Cent.  Dig.  H  1627-1641;  Dec.  Dig.  1  446.*] 

2.  RaILBOADS  (I  446*)— IRJUBIBS  10  STOCK— 

Jvn  Quxsnon  —  Looatioii  or  Oaitlb 
Odaxds. 

In  an  action  for  killing  k  horae  at  a  pub- 
lic highway  croaatug,  whether  the  railroad  cat- 
tle guards  were  properly  located  aa  required  by 
law  with  reference  to  the  highway  and  were 
aa  near  the  highway  as  practicable  AeM  a  jury 
qoeation. 

[Ed.  Note.— For  other  cases,  aee  Railroads, 
Cent  Dig.  IS  1627-1641;  Dee.  Dig.  |  446.*] 

8.  Razlsoads  (I  447*)— INJUBT  TO  Stock— 
Ikstbuotionb. 

In  an  action  for  killing  a  horse  at  a  public 
highway  croaaing,  the  court  Instmcted  that 
plaintiff  claimed  that  the  railroad  fence  and 
cattle  gQ&rda  were  not  properly  located,  that 
the  atatute  required  the  fence  to  be  erected 
upon  the  line  of  the  highway  up  to  that  point 
where  the  line  of  the  highway  and  the  line  of 
the  railroad  meet,  and  contemplated  that  the 
tracka  should  not  be  onfenced  except  within 
the  limits  of  the  highway,  and  that  the  com- 

[lany  need  fence  only  to  the  hlghwu  line,  and, 
f  tiie  fences  and  Uie  cattle  guards  were  on 
the  highway  line,  defendant  was  not  liable. 
Held,  that  the  inatruction  properly  submitted 
the  queetion  of  the  railroad  company's  duty 
as  to  the  fence  and  cattle  guards  at  the  croaa- 
ing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1642-16S0;  Dec.  Dig.  t  447.*1 

4.  RaILBOADB  (S  446*)— IlfJUBZEB  TO  STOCK— 
JCBT  QUKSnON— LOCATIOK  OF  ANIHAL. 
Iq  an  action  against  a  railroad  company 
(or  the  kOling  of  a  horse  on  .the  track  at  a 

Eublic  highway,  whether  the  horse  was  in  the 
ighway  when  struck  by  the  train  AaZd  a  jury 
question. 

[Ed.  Note.— For  other  caaea,  see  Rallroada, 
Cent  Dig.  |{  1627-1641;   Dec.  Dig.  |  446.*] 

Error  to  CSrcnlt  Conrt,  Alcona  County; 
Main  J.  Connlne,  Judge. 

Action  by  John  M.  Goretskl  against  the 
An  Sable  &  Northwestern  Railway  Company. 


Judgment  for  plaintiff,  and  def^aidant  brings 
error.  Afllrmed. 

The  followliic  Is  the  map  nCerred  to  In 
the  otfnkn: 


Argued  before  MOORE,  C.  J.,  and  TTEERB, 
MeALVAY,  BROOKE.  KCHN,  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

Henry,  Henry  &  Henry,  of  Alpena,  for  ap- 
pellant   Albert  W.  Black,  of  Bast  Tawas 

City,  for  appellee. 

STONE,  J.  This  Is  an  action  on  the  case 
to  recover  the  value  of  a  horse  belonging  tu 
the  plaintiff  which  was  killed  at  a  place 
where  the  defendant's  railroad  crosses  a 
highway  in  Onrtlu  township,  Alcona  county, 
on  August  8,  1909.  Upon  the  trial  it  was 
conceded  by  the  defendant  that  the  horse 
was  owned  by  the  plaintKT,  and  that  It  was 
killed  by  being  mn  over  by  a  train  operated 
by  the  def^dant  The  plaintiff  recovered  a 
verdict  and  Judgment  of  $100,  and  the  case 
la  here  for  review  npon  errors  alleged  in  the 
trial,  and  In  the  refusal  to  grant  a  new 
trial. 

We  have  found  some  dlfflculty  In  un- 
derstanding the  testimony  as  to  the  location 
of  the  railroad  and  highway  for  want  of  a 
proper  map.  The  appended  sketch  produced 
from  Elxhlblt  B,  which  was  received  in  evi- 
dence without  objection,  on  the  trial,  will  aid 
somewhat  in  nnderstandlng  the  situation. 
The  rqwated  letters  "o  o  o  o  o  o**  are  sap- 
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posed  to  Indicate  tbe  eoone  taken  by  the 
horse  to  tbe  point  where  he  was  killed  upon 
the  track. 

The  allied  negligence  upon  whldi  the  ac- 
tion la  baaed  la  that  tfie  defendant  n^lected 
to  fence  Its  right  of  way  as  provided  by  the 
statute  There  la  no  claim  that  the  feocea 
and  cattle  guard  were  not  In  good  condition. 
The  negligence  all^^  Is  that  they  were  not 
properly  located.  At  the  point  In  qneatlon 
the  railroad  does  not  cross  the  highway  at 
right  angles,  but  diagonally.  The  cattle 
guard  In  question  was  southerly  of  a  point 
whoe  the  railroad  crossed  the  traveled  por- 
tion of  the  highway,  a  distance  of  abont 
114  or  lis  feet  There  was  considerable  con- 
flict In  the  teetlmony  as  to  the  actual  width 
of  the  highway  and  the  highway  lines.  On 
the  part  of  the  lOalntlff  the  testlniouy  tended 
to  show  that  the  point  where  the  railroad 
crossed  the  state  road  was  116  feet  from- 
tbe  center  of  the  road  to  the  cattle  guard  on 
the  Bonth ;  that  there  was  no  fence  for  that 
distance  between  the  state  road  property  and 
the  cattle  guard ;  that  the  land  on  each  side 
of  the  railroad  for  that  distance  was  open 
OD  both  sides  to  the  public ;  that  on  the  south 
side  it  was  nneren,  and  on  the  north  side 
it  was  more  level;  that  the  railroad  track 
could  have  been  fenced  out  to  the  state  road 
crosalng;  that  tiie  highway  at  that  point 
for  a  little  distance  ran  almost  parallel  with 
the  ri^t  of  way  ot  the  railroad;  that  the 
highway  was  abont  30  feet  wide ;  that  the 
northeast  aid  of  the  south  cattle  guard  came 
pretty  near  to  the  highway ;  that  it  was 
about  20  feet  from  the  nearest  end  to  the 
center  ot  the  state  road — that  Is  if  a  line 
were  drawn  at  right  angles  with  the  railroad 
track  from  the  nearest  end  of  the  cattle 
guard,  it  would  be  about  20  feet — that  after 
crossing  the  railroad  track  the  state  road 
bends  around  southerly,  and  for  some  dis- 
tance runs  parallel  with  the  railroad. 

One  of  plaintiffs  witnesses  on  cross-exam- 
ination testified  as  follows:  "Q.  Isn't  It  a 
tict  that  the  east  aid  of  the  cattle  guard 
la  question  runs  out  to  the  highway — the 
old  state  road?  A.  The  east  end;  yes.  It 
nins  right  to  where  it  la  fenced.  As  far  as 
It  Is  fenced  hi.  Q.  Ad  isn't  It  a  fact  that  It 
Is  fenced  right  to  the  edge  of  the  highway? 
A.  The  highway  is  fenced  right  to  that  cattle 
guard,  and  stops  right  at  the  cattle  guard. 
Q.  What  I  say  Is— isn't  that  fence  or  cattle 
guard  right  to  the  edge  of  tbe  highway,  the 
old  state  road?  Here  is  your  railroad  run- 
ning along  here  and  the  highway  running 
along  here,  Isn't  It  a  fact  that  that  cattle 
guard  runs  right  to  the  highway?   A  Yes." 

One  of  the  plalntllTs  witnesses  described 
the  killing  of  the  horse  as  follows:  "I  saw 
Goretski's  horse  killed.  I  was  working  be- 
low the  railroad  In  my  field  when  I  heard 
the  log  train  whistle  for  the  crossing.  •  •  • 
I  looked  np,  and  saw  this  horse  standing 
across  the  state  road  with  his  head  south. 
When  X  looked  again,  he  was  steading  right 


acrods  the  middle  of  the  track  stlU  ftidng 
south,  about  halfway  between  the  stete  road 
crrasing  and  the  cattle  guard.  From  there 
the  horse  went  down  into  a  depression  or 
hole  as  we  called  It,  on  the  south  side  of 
the  railroad,  and,  when  the  engine  came 
down,  the  engineer  blew  his  whistle  twice, 
and  then  I  saw  the  horse  stert  up  the  bank, 
and  saw  the  engine  run  Into  It  When  the 
horse  was  struck  by  the  train,  It  was  as 
near  as  It  could  be  to  the  cattle  guard,  and 
not  behind  the  guard."  A  stream  runs  mi- 
der  the  track  right  north  of  the  south  cat- 
tle gnard.  It  was  here  conceded  that  It 
was  about  114H  feet  from  the  crossing  prop- 
er  to  the  cattle  guard.  On  cros8*ezamlna- 
tlon  this  witness  testified  that  the  horse  was 
not  over  8  or  10  feet  away  from  the  cattle 
guard  when  it  was  struck;  that  right  where 
the  horse  was  standing  when  he  first  saw 
it,  from  fence  to  fence  the  highway  was 
quite  wide.  It  took  in  that  hole  or  deep 
depression.  The  stete  road  and  the  railroad 
and  all  of  It  was  mixed  in  together.  He  does 
not  know  If  there  is  any  legal  width  tor  a 
stete  road.  It  was  an  old  trail,  he  under- 
stood, that  had  been  cut  there  for  years  for 
a  tote  road.  Witness  had  been  there  about 
17  years,  and  this  road  has  always  been 
Just  as  It  was  when  he  moved  there.  On 
redirect  examination  he  testified  that  the 
used  part  of  the  old  stete  road  was  wide 
enough  for  two  wagons ;  that  there  was  just 
one  wagon  track  right  there,  and  it  was  the 
track  that  was  used  by  people  In  driving  up 
and  down  that  road;  that  there  was  a  nar-, 
row  strip  of  land  between  the  railroad  track, 
the  rails  and  ties  of  the  track,  betwe^  that 
and  the  tised  portion  of  the  road,  between 
the  road  and  the  railroad  track;  that  there 
was  no  fence  or  guard  or  protection  on  ei- 
ther side  of  the  railroad  track  to  keep  cat- 
tle from  getting  on  this  point  of  land,  and 
on  the  railroad  track  for  the  distance  of  116 
feet  back  to  the  cattle  guard;  that  there  waa 
a  field  fence  that  set  away  back,  belonging 
to  a  farmer  there,  that  made  a  kind  of  a 
bag  there — several  rods  from  the  railroad ; 
that  It  was  between  the  railroad  track  and 
this  fence  that  this  hole  or  depression  was — 
between  the  two  fences.  EMdence  was  also 
produced  by  the  plaintiff  that  considering 
tneee  two  lines  inclosing  the  traveled  part 
of  the  stete  road  and  these  two  lines,  the 
railroad  track,  it  would  not  Inconvenience 
the  public  travel  along  this  road  for  some 
dlstence  if  the  fence  and  cattle  guard  were 
moved  to  a  point  nearer  the  crossing  prop- 
er; that  the  fence  and  cattle  guard  could 
be  moved  some  closer  to  tbe  crossing,  prob- 
ably 30  or  40  feet;  that  If  fliat  were  done, 
the  nearest  end  of  the  cattle  gnard  would 
be  pretty  close  fo  the  highway,  within  four 
or  five  feet. 

On  the  part  of  the  defendant  there  was 
evidence  tending  to  show  that  at  the  point 
in  question  the  stete  road  runs  on  the  rail- 
road right  of  way  ovu  200  or  300  feet;  that 
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at  the  point  opposite  tlie  cattle  goard  the 
talshway  was  97  feet  wide;  tliat  the  fenced 
Ifne  of  the  rlj^t  of  way-^at  la,  the  fenced 
line  between  the  highway  and  the  railroad 
track— runs  right  np  to  and  Is  attached  to 
the  cattle  guard;  that»  If  the  cattle  guard 
were  moved  cloatf  to  the  croBstng,  It  would 
be  on  the  main  traveled  highway;  that  from 
where  the  fence  and  cattle  guard  meet  to 
center  of  the  highway  la  19  feet  It  would 
leave  about  15  feet  between  the  cattle  guard 
and  the  edge  of  the  road  In  question.  There 
la  land  there  that  Is  not  used  for  driving  or 
track  purposes.  To  the  west  ot  the  railroad 
track  and  to  the  north  of  the  cattle  guard 
there  la  a  depression.  The  fence  along  the 
railroad  tttLCk  Is  the  railroad  fence,  and  the 
other  Is  a  private  fence.  As  a  matter  of 
fact  cattle  getting  In  this  triangular  piece  of 
land  from  the  highway  and  the  state  road 
In  question  could  not  get  out  again  except 
1^  crossing  the  railroad  track  or  going  out 
aU»ig  the  fence  line  to  the  state  road.  The 
state  road,  as  It  was  called,  was  put  In  there 
In  1873,  and  the  railroad  was  buUt  In  1^1. 
"The  cattle  guard  Is  14  feet  yrtOB,  the  pit, 
and  they  put  the  cattle  guard  In  here.  The 
section  crew  In  buUdlng  that  cattle  guard 
had  this  fence  come  by  and  aloi^cslde  the 
state  load,  and  tbey  measured  over  the  two 
rods  over  to  that  point  Host  blghwaya  are 
four  rods  wHSo.  This  la  an  old  state  road, 
and  la  especially  nazroww  than  any  otiier 
legal  load  in  the  state  now.  They  first  took 
this  line  to  wbwe  It  oomei  In  hexe^  and  lliey 
pot  that  cattle  guard  In  tbero  because  ttugr 
did  not  want  to  aicroad  on  the  highway. 
If  tbej  had  put  It  doeer,  Qkey  would  haTo 
had  a  narrow  road  here,  and  no  team 
wonld  have  had  a  .ctaance  to  pass  another. 
The  section  crew  In  bollding  Qiat  cattle 
foard  put  It  there  because  they  did  not  want 
to  encroach  tm  the  hls^waj." 

The  roadmaster  of  the  defendant  testified 
to  the  same  in  substanca  On  cross-examina- 
tion he  testified  as  foUows:  "Q.  Ton  own 
some  property  along  the  railroad  trade,  here 
on  this  side  of  the  trat^T  A.  I  expect  so. 
Q.  Now,  then,  v/hy  could  not  tlte  fwce  be 
built  along  your  line  between  that  right  of 
way  and  the  highway?  A.  It  Is  built  just 
about  to  the  nearest  point  that  I  bnllt  fences 
then.  Q.  The  railroad  owns  some  of  this 
land  between  the  crossing  proper,  and  the 
place  where  the  cattle  guard  now  stands. 
Why  could  not  the  railroad  conq?any  build 
the  fence  along  Its  own  land  there,  and  up  to 
a  point  nearer  to  this  crossing?  A.  You 
might  build  nearer  the  grade,  but  you  would 
have  a  regular  pen  there." 

The  defendant  requested  the  court  to 
diarge  the  Jury  as  follows: 

"(1)  I  charge  you  as  a  matter  of  law  that 
If  you  find  that  the  so-called  south  cattle 
guard  extends  up  to  the  south  line  or  bound- 
ary of  the  highway  that  your  TWdict  shall 
be  no  cause  action. 


"(2).  I  charge  you  that  the  facts  showlug 
that  the  so-called  south  cattle  guard  does 
not  extend  up  to  the  south  line  or  boundary 
of  the  highway  or  state  road,  so  called,  are 
undisputed,  and  that  you  are  to  find  audi  to 
be  the  facts. 

"(8)  I  charge  yon  as  a  matter  of  law  that 
the  undisputed  facts  show  the  defendant  to  i 
have  complied  with  section  62M  of  the  Com-  j 
piled  Laws  of  1897,  and  therefore  your  ver  i 
diet  shall  be  no  cause  of  action." 

Tiie  above  requests  were  reused,  except 
as  covered  by  the  general  charge. 

The  court  charged  the  Jury,  among  other 
things,  as  foUows: 

"Now,  the  defendant  railroad  compaoy 
claims  In  this  case  that  It  has  complied  with 
the  statutory  requlremrats  In  regard  to  the 
fences  and  cattle  guards.   That  is  their  de- 
fense— that  tfa^  have  complied  with  the 
statutes  substantlaUy.  and  that  they  had 
thwe  that  day  nected  and  In  good  order 
fences  and  catUe  guards  that  met  fully  the 
requirements  of  the  statute.  They  claim  that 
they  had  built  fences  both  on  the  easterly 
and  westerly  sldee  of  this  railroad,  and  built  i 
a  catUe  guard  at  the  north  side  of  this  high-  \ 
my,  and  one  at  the  south  side  ot  the  high-  | 
vTKy,  and  propw  connecting  fences.  Tliat  Is  ! 
their  dalm." 

*'Now,  t3iere  is  no  dalm  hen  ttiat  the  | 
fences  ae  bnllt,  or  the  cattle  guards  as  bnllt, 
wore  not  sufflcient  The  dalm  of  the  plain-  ; 
tiff  Is  that  Uiey  were  not  |»operly  located 
and  extended.  The  dalm  of  the  plaintiff  is 
that  the  raUroad  fences  did  not  eawer  tbe  at- 
tire rii^t  of  way  outside  of  ttw  higliway. 
8o  yoa  see  the  complaint  is  not  on  account 
of  the  kind  of  fence  that  had  been  wected  ; 
tbm^  OK  the  kind  at  cattle  guard,  but  the 
complaint  is  of  the  location  of  the  fauses  and 
the  cattle  guard.** 

"Now,  this  statute  requires  the  fences  to 
be  erected  at  highway  crossings  np  to  the 
line  of  the  highway,  to  that  point  where  the 
line  of  the  highway  taiA  the  line  of  the  rail-  ; 
road  right  of  way  meet  It  contemplates 
that  railroad  tra<A»  shall  not  be  exposed  ex- 
cept within  the  limits  of  the  highway,  that 
outside  of  the  highway  they  shall  be  fenced, 
and  that  i>art  of  the  railroad  track  whldi 
Is  unfenced  shall  consist  only  of  that  part 
of  It  wbidi  lies  within  the  boundaries  of 
the  lines  of  the  highway." 

"As  I  told  you  before,  highways  mast  be 
left  open  their  full  width  by  everybody,  rail- 
roads included.  So  this  def^dant,  the  rail- 
road company,  need  not  have  fenced  into  the 
highway,  nor  upon  any  part  of  the  highway, 
but  only  up  to  the  line  of  the  highway.  So 
you  see  it  la  important  for  you  to  determine 
from  the  evidence  where  the  line  of  the  high- 
way was,  and  where  the  line  of  the  railroad 
right  of  way  was,  and  tbe  defendant  was  : 
required  to  f^ce  up  to  that  point  where 
those  two  Hues  met,  but  not  beyond  that" 

"So,  gentlemen  of  tbe  Jury,  if  this  defeud- 


Digitized  by 


UlctL) 


OOBBTSKI      AU  BABIES  A  N.  W.  BT.  00. 


661 


ant,  the  nUroad  oompanr*  fenoad  19  to  Uie 
line  between  Its  own  right  v/t  way  and  the 
highway  Un^  0ien  It  has  done  Its  ftall  duty, 
and  there  can  be  no  recorery  In  thla  case. 
In  other  words,  If  the  place  where  this  horse 
was  killed  was  a  part  of  the  highway  and 
within  the  highway  lines,  there  can  be  no 
recoreiy  in  this  case.  If  the  fences  and  the 
cattle  guards  were  on  the  highway  line,  then 
the  defoidant  Is  not  Uabte^  and  your  verdict 
would  be  In  ffevor  of  the  defendant,  no  cause 
of  action.  On  the  other  hand,  if  the  defend- 
ant, the  railroad  company,  exposed  and  left 
nnfenced  any  material  or  snbstantlal  part  of 
Its  right  of  way  outside  of  the  highway,  then 
It  Increased  this  exposure  wbidi  the  irabUc 
would  be  liable  to,  and  if  It  left  nnfftnced 
any  part  of  Its  right  of  way  outside  Of  the 
highway,  and  if  by  reason  of  Ghat  the  hone 
waa  kiUed,  tiioi  the  defendant  would  be  !!• 
abloL  And  tt  is  the  duty  of  the  plaintlfl  to 
trace  the  killing  of  the  horse  to  the  n^lect 
to  fence.  In  other  words,  the  klllii^  of  the 
horse  must  be.  In  a  degree,  and  to  a  certain 
extent,  the  consequence  of  the  n^ect  to 
fbnce^  if  fliere  was  any  snCb  neglect  The 
mere  teet  that  the  horse  was  killed  fbere 
does  not  of  Itnelf  give  any  right  of  action. 
The  qoestion  is,  Did  the  defradant  neglect 
In  Its  duty  to  fence,  and  by  reescm  of  that 
was  the  borse  killed?  The  neglect  of  duty 
must  be  shown  upon  the  iiart  of  the  defend- 
ant. Was  the  kllUng  of  this  horse  dne  to  the 
defendant's  failure  to  fence  this  right  of  way 
at  tile  point  where  it  was  its  duty  to  fence  It, 
Tis.:  at  the  point  outside  of  the  highway? 
If  not;  there  can  be  no  recovery,  but  If  so 
there  may  be  a  recoTery." 

The  defendant  nude  a  motion  for  a  new 
trial  for  the  reascois  Oiat  the  verdict  was 
contrary  to  law  and  the  erldoice;  that  the 
question  was  one  of  law  to  be  de<dded  the 
court,  and  that  the  verdict  should  have  been 
directed  for  the  defttidant;  that  the  undis- 
puted evidence  established  the  fact  that  the 
eatUe  guard  was  built  in  accordance  with 
the  statute,  at  flie  Junction  of  the  railroad 
right  of  way  and  the  public  Ughway,  be- 
catise  the  undisputed  evidence  showed  the 
highway  to  be  87  feet  wide  at  Qie  point 
where  the  cattle  guard  had  been  construct- 
ed, because  the  undisputed  evidence  showed 
tiiat  the  cattle  guard  in  question  had  been 
bailt  op  to,  and  adjoining  the  Ughway  it- 
self; tbftt  the  highway  Is  fenced  to  and  runs 
to  the  catUe  guard;  that  the  cattle  guard 
could  not  be  nearer  to  the  highway  without 
being  on,  or  encroaching  on  the  highway, 
because  ttie  highway  was  shown  to  be  a 
state  road,  and  to  have  been  laid  out  and 
ooDstmcted  more  than  twenty  years  ago, 
because  the  undisputed  evidence  established 
tlw  fact  tlutt  the  boundaries  of  the  highway 
were  the  fenora  aloi^  either  side*  because 
upon  tike  evidence  the  width  of  the  highway 
was  a  matter  of  law  fbr  the  court,  and  be- 
cause the  railroad  company  could  not  be 
compelled  to  construct  its  cattle  guard  on  a 
highway,  or  encroach  on  the  highway  with 


Its  right  of  way.  In  its  reasons  for  doiylng 
the  motion  for  a  new  trial  the  court  said  in 
part:  "Mndi  time  was  spnt  by  counsel  In 
showing  the  location  of  the  south^y  cattle 
guard,  and  its  relation  to,  and  distance 
from,  the  fence  and  the  bWhway  on  the  east- 
erly side  of  the  railroad  tra<^  I  did  not 
regard  thla  as  so  material  and  controlling 
as  the  distance  this  guard  was  from  tiie 
crossing,  and  the  location  and  distance  of 
this  guard  ftom  the  faue  on  the  west»ly 
side  of  the  track,  and  how  mucb  territory 
was  left  nnfenced  and  exposed  there,  be- 
cause the  borse  got  to  the  point  on  the  right 
of  way,  astH  upon  tlie  track  where  it  was 
■truck.  Immediately  fftHu  the  westerly  side 
of  the  track.  There  was  no  showing,  on  ei- 
ther side,  how  iSar  tt  was  firam  the  out^ 
edge  of  this  guard  to  the  fence  aloiv  the 
westerly  side  of  the  trade;  nor  whether  that 
fence  could  have  been  brought  nearw  to  the 
railroad  track ;  nor  whether,  the  ccomecting 
fence  on  ttie  west  side  could  have  been 
brought  nearer  to  the  crossing  proper,  all 
wiOiout  encroaching  upon  the  his^way.  The 
hone  was  killed  1^  reasoi  of  the  nnfenced 
space  on  the  west  of  the  track,  and  not  by 
reason  of  the  space  left  on  the  east  As  the 
proofb  did  not  show  the  dimmslotts  of  this 
nnfoiced  space  fax  0ie  west,  and  as  It  ap- 
peared that  the  cattle  guard  was  114%  feet 
from  the  crossing,  I  tiilnk  it  was  an  t^ien 
question  whether  defendant  had  extmded  Its 
westerly  line  of  fence,  and  Its  cattle  guard 
up  to  the  highway  line,  on  the  west^ly  side 
of  the  track,  whether  defendant  had,  on  the 
westerly  side  of  the  tra^  at  this  pcdnt,  left 
unlnclcned  territory  not  part  of  the  highway, 
that  should  have  been  indosed  by  fences; 
in  other  words,  whether  dettaidant  had  on 
the  west  constructed  its  fences  upon  the 
highway  lines.** 

Exceptions  were  duly  filed  to  the  refusal 
to  grant  a  new  trial,  and  the  record  con- 
tains 21  aasignmoits  of  error.  These  asslgn- 
ments  of  error  are  grouped  by  connsel  tat 
app^nt,  and  urged  In  the  following  posi- 
tions: 

(1)  That  tiie  hlgliway  ex  state  road,  so 
called,  was  as  a  matter  of  law  a  le^l  hl|^-. 
way,  wltti  Its  west  boundary  line,  the  fbnce, 
running  between  the  rU^t  of  way  and  hl|^- 
way,  and  Joining  with  the  cattle  guard. 

^  As  matter  of  law.  If  tlw  cattle  guard 
was  constructed  so  that  the  east  end  of  sudi 
guard  ran  up  to  the  h^hway  and  was  con- 
nected with  the  foice  along  the  highway, 
the  railroad  ctnnpany  had  done  its  du^  so 
tBX  as  concerns  tJto  location  of  the  guard, 
and  cannot  be  held  liable  for  the  killing  of 
Che  horse. 

(8)  Assuming,  but  not  conceding,  the  rule 
to  be  that,  In  the  case  of  a  diagonal  crossing, 
the  railroad  should  construct  Its  cattle  guard 
along  the  line  of  hl^way,  it  Is  contended 
that  In  this  case  the  railroad  could  not  be 
held  to  do  this  as  a  matter  of  law,  because 
the  highway  and  railroad  were  so  located 
as  to  make  tt  geographically  Impoaslblek  and 
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becaoM  of  the  Impracticability  and  Incon- 
venience att^dut  upon  ancfa  conatractlon. 

(4)  The  court  In  ita  charge  so  sabmltted 
the  case  to  the  jury  as  to  convey  to  them  an 
erroneous  ImproBslon  aa  to  the  facta  for 
tbelr  consideration,  and  the  application  of 
the  mlea  of  law  upon  which  they  acted  In 
arriving  at  a  verdict  In  favor  of  the  plaln- 
tUE. 

(5)  The  evldmoe  showed  the  horse  to  be 
in  the  highway  at  the  ttane  it  was  atnudc 

the  train. 

1.  No  time  need  be  ^nt  upon  the  qnee- 
tion  whether  this  state  road,  so  called,  was 
a  legal  highway.  It  Is  conceded  to  have 
been  such  by  the  plalntlfF,  but  it  Is  claimed 
that  Its  width  was  a  question  for  the  Jury. 

[1]  There  was  evidence  tending  to  show 
that  It  was  at  one  time  an  old  trail  that  had 
been  cut  out  and  used  for  years  as  a  tote 
road,  and  that  it  was  opened  about  1873. 
We  thlnlc  tibat  its  width,  depending  upon  the 
user  and  nonuser,  was  a  question  for  the 
jury.  In  the  case  of  Coleman  t.  Flint  &  P. 
M.  B.  Co..  64  Mich.  160,  81  N.  W.  47.  It  was 
h^  that  a  highway  can  be  partially  discon- 
tinued by  nonuser,  and  stands,  as  against 
long  (adverse)  possession,  no  better  than  any 
othra  property,  and  a  hl^way  by  nonuser 
only  is  measured  as  to  its  width  by  sndi 
use.  In  that  case,  as  here,  counsel  dted  the 
statnte— the  present  section  4061,  OompUed 
Laws— and  the  fact  was  noted  by  the  court 
that  the  clause  in  that  statute  making  such 
roads  4  rods  vride,  was  adopted  In  1881,  aft- 
er the  highway  In  question  had  become  a 
public  road  by  user.  We  think,  therefore, 
that  the  question  of  the  width  of  the  road 
was  one  for  the  jury,  and  that  the  court  did 
not  err  in  submitting  the  question  to  than. 

[I,  I]  2.  Was  the  cattle  guard  properly  lo- 
cated? This,  we  think,  was  also  a  question 
for  the  Jury,  and  was  properly  submitted  by 
the  court  In  its  charge  to  them.  It  would 
seem  that  the  court  must  have  had  In  mind 
the  case  of  Parker  v.  Railway  Co.,  93  Mich. 
007,  S8  N.  W.  684.  This  was  a  highway 
crossing  case,  and  the  question  presented 
was  similar  to  the  one  we  are  considering. 
,After  referring  to  the  statute  providing  for 
'railway  fences.  Chief  Justice  McUrath, 
speaking  for  the  court,  said:  "This  statute 
evidently  contemplates  that  railway  tracks 
shall  be  exposed  within  the  limits  of  the 
highway  only.  By  exposing  its  right  of  way 
and  tracks  beyond  the  limits  of  the  highway, 
the  defendant  had  increased  the  danger,  and 
rendered  Itself  liable  for  damage  occasioned 
thereby.  Andre  t.  Ballroad  Co.,  30  Iowa, 
107;  Ballroad  Co.  T.  Newbrander,  40  Ohio 
St  16 ;  Railroad  Go.  t.  Moi^n,  38  Ind.  190 ; 
Railroad  Co.  t.  Herbold,  99  Ind.  91.**  There 
is  evidence  in  the  record  that  the  cattle 
guard  in  question  was  laid  at  right  angles 
with  the  railroad  track,  and  was  back  about 
115  feet  from  the  crossing  proper,  and  that 
no  fence  was  maintained  on  the  west  side  of 
the  track  for  the  entire  distance  of  115  feet, 
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and  that  the  coly  fence  referred  to  was  a 
private  fence,  several  rods  away  ^m  the 
railroad  track,  between  the  cattle  guard  and 
the  highway  proper,  thus  forming  a  pocket 
on  what  was,  by  plaintiff,  claimed  to  be  land 
belonging  to  the  railroad  company,  no  part 
of  whldi  was  highway,  unfenced  and  un- 
guarded. Into  which  the  plaintiff's  horse  en- 
tered, and  from  which  it  came  upon  the  track 
and  was  killed.  We  think  it  was  a  question 
of  fact  for  the  Jury  to  determine  where  the 
boundary  lines  of  the  highway  were. 

S.  Was  the  guard  as  near  the  hl^^way  as 
IwactlcableT  We  think  this  was  also  a  ques- 
tion for  the  Jury  and  was  ^opeily  submit- 
ted to  them. 

4.  Should  the  court  have  directed  a  ver- 
dict T  We  cannot  agree  with  appellant's 
ooonsd  that  only  a  question  of  law  was  pre- 
swted.  We  think,  as  we  have  already  said, 
that  a  question  of  fact  was  presented,  and 
was  properly  submitted  to  the  Jury. 

[4]  6.  Was  the  horse  In  the  highway  when 
It  was  struck  by  the  train?  It  Is  very  evi- 
dent that  the  horse  was  upon  the  railroad 
traA  when  It  was  struck  and  killed  the 
train.  Whether  It  was  within  the  boundary 
of  tile  highway  proper  was  a  question  for  the 
Jury,  and  was  answered  by  their  verdict 

We  find  no  reversible  error  In  the  record, 
and  the  Jndgmant  below  is  affirmed. 

PBOPLB  T.  SWIFT. 
(Supreme  Court  of  Michigan.    Nov.  8,  1012.) 

1.  GsxHiNAL  I>AW  (II 121. 1160*)— GHAirai  of 

TBHUB— -DXSCBBTION  OV  OOUBT. 

Under  Pub.  Acts  1909,  No.  67,  mllngs 
changing  tbe  venue  are  largely  within  tlie 
courts  discretion  end  will  only  be  lertewed  in 
case  of  a  clear  abase  of  discretion. 

[Ed.  Note.— For  other  casM,  see  Criminal 
Law,  Cent  Dig- 11  241,  SO^HDec  Dig.  {S  121, 
1150.*] 

2.  Gbihinal  1/aw  (H  116,  1160*)— OHAiraa  of 
Venue — Discretioit  of  Codbt. 

While  accused  must  ordinarily  be  tried  in 
the  county  where  tbe  offenae  was  committed, 
the  coart  may,  under  proper  conditions,  diange 
the  venae;  bat,  in  absence  of  mandatory  stat- 
ute, its  rnlln?  on  a  motion  to  diange  tbe  venue 
will  not  be  diitarbed  unless  tiieTC  b  a  palpable 
abase  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Gtiminal 
Lew.  Cent  Dig.  i|  236,  8044;  Dec.  Dig.  H 
115,  1150.*] 

8.  JtTBT  (I  103*)  — CoMPnwroT— Opihiows 

FBOH  NeWBPAPBB  REPOKT. 

A  Jaror  is  not  dlaquallfied  beeanse  of  hav- 
ing formed  an  opinion  from  reading  newspaper 
reports  of  the  case,  it  he  states  that  he  has  no 
prejudice  and  can  try  die  case  Impartially  ac- 
cording to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  II  461-479.  407;  Dec.  Dig.  |  WW.*] 

4.  Griuinai.  Law  (|  126*)— Chajtop  of  Vmt- 
m  UB— Local  Pbbjudice. 

In  ruling  on  a  motion  for  a  diange  of  ven- 
ne  on  account  of  local  prejudice,  the  trial  court 
could  consider  the  t&ct  that  toe  motion  was 
passed  upon  more  than  a  year  after  tbe  ease 
was  on  tbe  calendar  for  a  second  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  243 :  Dea  Dig.  |  126.*] 
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5.  GttuxNAL  Law  <|  184^-^]BuroK  ov  Vbr- 
m— Local  Pbbjudiob. 

In  raliar  on  a  change  of  Tenue  becatue  of 
local  prejudice,  the  oonrt  may  act  In  part  on 
its  personal  knowledge  of  the  alleged  prejudice 
existing. 

[Bd.  Mote.— For  other  caae%  Oziminal 
law.  OwbL  Dig.  U  24S,  SOTw^i  Dm.  Dig.  { 
184.*] 

6.  Cbiuzitai,  Law  <|  187*)— YiinTS— Mottok 
voB  Chanob— Tnot  or  OoNBiDsaATioii. 

The  trial  conrt  properly  deferred  final  de- 
termination of  a  motion  to  change  the  wine 
until  after  tlie  examination  ctf  the  Juon  aa  to 
their  qualifieatlona. 

[Ed.  Mote.^For  other  casea.  aee  Criminal 
lAw,  Cent.  Dig.  I  263;  DeoDlg.  1 137.*] 

T.  OBnciiTAZ.  Law  (f  126*}— Ytenrs— Ohahok 

— Pbejudios. 

If  a  hir  and  Impartial  Jniy  conld  In  fact 
be  ohtained,  a  motion  tor  change  of  Tcnoe  be- 
cause of  local  prejudice  could  M  pnverly  de- 
nied, eren  though  prejudice  In  tlW  eommnnlty 
was  in  fact  shown  to  exist 

[Ed.  Mote.— For  other  cases,  see  Crbninal 
Law.  Owt  Dig.  I  248;  DeeTDlg.  {  126.*] 

&  CanavAL  Law   Q  1114*)  —  AmuL  — 
Busts. 

An  explanation  of  statements  In  the  prose- 
cuting attorney**  opening  statement  caonot  be 
ccmslaered  when  embodied  in  the  brieb  if  not 
contained  In  tlie  record. 

[Bd.  Note— For  other  caserL  aea  Grlminal 
Lkw,  Cnt  Dig,  H  MiS^^m;  Dee.  Dig.  | 

d.  CannNAL  Law  {|  780*)— Appui.— Habk- 

uess  Ebbdb. 

A  remark  by  the  proeecntlng  attorney  in 
bis  opening  statement  tbat  he  expected  to  ptore 
that  accused  exercised  hypnotic  powers  over  a 
certain  penon  was  not  reversible  error,  though 
h«  failed  to  prove  that  fact,  where  the  Judge 
cautioned  the  Jaiy  to  disregard  anch  fact;  it 
not  l>elng  assnmed  that  the  atatonant  was  made 
In  bad  faltiL 

[Bd.  Note.— Fw  otlier  cases,  sea  Criminal 
lAW,  Cent.  Dig.  1  1688;  DeeTbig.  1  730.*] 

la  OknaiVAL  Law  a  868*)— BnoBRGB-Orn- 
SB  OFncivsEB— Sexual  Obihbs. 

Proeeeotions  involving  sexual  offenses  con- 
atitnte  an  exception  to  the  rule  that  evidence 
of  distinct  offenses  of  the  same  kind  is  not  ad- 
missive, ao  that  in  a  prosecution  fbr  commit- 
ting an  act  of  gross  indecency  with  a  boy,  evi- 
dence of  similar  prior  acts  with  the  boy  was 
admissible. 

[Bd.  Note— For  other  cases,  see  Criminal 
lAW.  Cent.  Dig.  ||  822-824;  Dec.  Dig.  |  869*] 

IL  CananAL  Law  (i  864*>~Bk8  Gbbta. 

In  a  prosecution  for  committing  an  act  fit 
gross  indecency  with  a  boy,  evidence  tbat  im- 
mediately after  the  completion  of  one  of  the 
acts  accused  committed  indecencies  with  a  dog 
was  admissible ;  being  a  part  of  tiie  res  gesta 
In  the  transaction. 

tEd.  Note.— For  other  cases,  see  Criminal 
Law,  ^t^Di^l^  805.  808-ffi[0.  818,  818-818 ; 

12.  GBnaiTAL  Law  ({  699*)  —  Tbial  —  Soofb 

m  ABOUlfBIfT— DiBCBBTIOIT  OT  COUBT. 

Discrettonarr  conttoi  rests  with  the  trial 
judge  In  detanualng  the  soope  of  the  arga- 

ment 

[Ed.  Note.— For  other  case*,  aee  Criminal 
Law.  Ctat  Dig.  li  1666.  16S6;  Dec.  Dig.  | 


IS.  SlODOMT  (I  1*)— PBOOF-^nil  OF  OrRNn. 

Time  is  not  of  the  essence  of  the  offense 
defined  by  Pub.  Acts  190a,  No.  198,  providing 
tbat  any  male  who  commits  any  act  of  gross 


Indecency  with  another  male  persna  ahall  be 

deemed  guilty  of  a  feltmy. 

[Ed.  Note.~For  other  cases,  see  Sodomy. 
Cent  Dig.  Si  1,  2 ;  Dec  Dig.  |  I.*] 

14.  Cbihihal  Law  0  828*)— iHSTBDonons— 
BKquxsra— Alibi. 

In  a  prosecution  for  committing  an  act  of 
gross  indecencv  with  a  boy,  in  which  accused 
claimed  tbat  ne  was  In  another  part  of  the 
state  at  the  time  alleged  in  the  information,  the 
conrt  instructed  that  it  was  not  necessary  for 
the  jieople  to  allege  the  identical  day  on  which 
the  offense  was  committed ;  that  it  was  churged 
as  being  on  the  23d  of  November;  and  that  if 
the  Jury  find  that  the  act  took  place  as  claimed, 
but  not  on  the  2Sd  but  on  some  other  day  prior 
thereto  during  Novemlwr,  it  was  sufficient ;  and 
further  instructed  that  an  alibi  meant  that  de- 
fendant was  not  ttiere  at  the  time  and  place 
testified  to  by  the  prosecuting  witness,  but  was 
somewhere  else  in  the  southem  part  of  the 
state;  that  an  alibi  was  as  legitimately  a  de- 
fense as  any  other,  and  was  a  conclusive  de- 
fense since  accused  most  have  been  at  the  place, 
and  in  the  very  room  testified  to  by  the  state's 
witness,  when  he  committed  the  act,  and  the 
question  was  whether  it  occurred  as  daimed  by 
the  prosecuting  witness,  If  it  occurred  at  all. 
Htld,  that  the  instruction  sufficiently  presented 
the  defense  of  alibi,  so  that  a  regneated  charge 
was  properly  refused  that,  it  the  evMence  offer- 
ed to  show  that  acciued  was  In  the  southern 
part  of  the  state  at  the  time  the  people  claimed 
the  offense  was  committed,  ralsea  a  reasonable 
doubt  as  to  whether  he  was  present  at  the 
place  the  prosecution  alleged  the  offense  to 
have  been  committed,  the  Jury  should  not  con- 
vict since  the  defense  of  afibt  was  aa  legitimate 
as  any  otiier  defease. 

[Bd.  Note.— For  other  casta,  aee  Criminal 
Law,  Gent  Dig.  I  2011;  DeeTDlg.  |  829.*] 

15.  CBivniAL  IiAw  (i  788*)— ImrrBucTZona— 
Pbkvxoub  OrFsnsBS. 

In  a  prosecution  for  committing  an  act  of 
gross  indeceuCT  with  a  boy,  in  whidi  evidence 
of  previous  similar  acts  w  accused  was  ad* 
mitted,  the  court  instructed  that,  even  thongh 
^e  Jury  l>elleved  such  prevloos  offenses  bad 
been  committed,  they  could  not  find  accused 
guilty  onlesB  satisfied  beyond  a  reasonable  doubt 
that  be  had  committed  the  spedflc  offense  charg- 
ed, and  the  others  could  be  considered  as  bear- 
ing upon  the  relationship  existing  between  ac- 
cused and  the  tray,  in  so  far  as  it  might  throw 
light  upon  the  circumstances  proven  in  connec' 
tion  with  tbe  offense  charged,  so  that  the  Jury 
should  determine  accused's  guilt  solely  with  re- 
lation to  the  offense  charged.  Eeld,  tbat  the 
instruction  sufficientlr  presented  tne  purpose 
for  which  proof  of  uic  prerlons  acta  oould  be 
considered. 

[Ed.  Note.— For  other  caaea,  ase  Criminal 
Law,  Cent.  Dig.  ||  1784, 1786,  1872-1876;  Dee. 
Dig.  I  783.*! 

16.  Cbiwital  Law  (S  967*)  —  Vebdict  —  Im- 

FEACHHEIVT  BT  ATFIDATIT  OF  JUBOBB. 

Affidavits  of  Jurors  cannot  be  received  to 
impeach  a  criminal  verdict 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  288a-238&;  Dae.  Dig.  | 
957.*] 

17.  Cbimikal  Law  (|  1166*)— Appeal— Ooh- 
OLuaivBHEes  OF  Finoinos--Cbbdibilitt. 

In  reviewing  an  order  denying  a  motion 
for  a  new  trial,  based  on  the  ground  that  the 
verdict  was  against  the  weight  of  the  evidence, 
the  appellate  court  can  only  determine  wheth- 
er there  was  a  manifest  abuse  of  discretion  in 
denying  the  motion,  and  cannot  pass  upon  tlie 
credibility  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  8067-^71;  Dec.  Dig.  1 
1156.*] 
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Exceptions  from  circuit  Court,  Gfaarle- 
Tolx  County;  Frederick  W.  Mayne,  Judge. 

Harmon  Lb  Swift  was  convicted  of  com- 
mitting an  act  of  gross  Indecency  with '  a 
boy  in  Tlolatloii  of  statute,  asd  ooepta.  Af- 
firmed. 

Argued  before  MOORE,  O.  and 
STBERB.  McALVAT,  STONE,  and  OS- 
TRANDBB,  33. 

B.  N.  Clink,  of  East  Jordan  (Philip  H. 
Trarla,  of  Grand  Rapids,  and  W.  L.  Carpen- 
ter, of  Detroit,  of  counsel),  for  defendant. 
Franz  O.  Kuhn,  At^.  Oen.,  Dwlght  H.  Fitch, 
Pros.  Att7f  of  Jordan,  and  A.  B.  Nicholas, 
Asst.  Proa  Attj^  of  East  Jordan,  for  the 
People. 

STEEBB,  J.  In  December,  1910,  respond- 
ent was  cunTlcted  by  the  verdict  of  a  Jury 
in  the  circuit  court  of  Charlevoix  county 
tmder  an  information  chaining  blm  with 
havlDg,  on  Novemb<er  23,  1909,  committed  an 
act  of  gross  indecency  with  a  boy  named 
MerrUl  Griffin,  In  violation  of  Act  No.  196 
of  the  Public  Acts  of  1908,  which  provides: 
"That  any  male  person  who  in  public  or  pri- 
vate commits  or  Is  a  party  to  the  commis- 
sion of  or  procures  or  attempts  to  procure 
the  commission  by  any  male  person  of  any 
act  of  gross  indecency  with  another  male 
person  shall  be  deemed  guilty  of  a  felony," 
etc.  The  offense  Is  charged  to  have  been 
committed  at  the  "Beulah  Land  Farm  for 
B<^,"  located  near  Boyne  City  In  Charle- 
voix  county,  an  institution  promoted  and 
oooducted  by  respondent  and  of  which  said 
Merrill  Griffin,  a  lad  about  11  years  of  ag^ 
was  an  Inmate.  The  place  was  commonly 
called  the  "Beulah  Home."  It  was  adver- 
tised and  conducted  aa  a  farm  home  for  the 
detention,  care,  and  training  of  wayward 
boys.  It  was  snnwrted  by'  contributions 
from  charitably  Inclined  persons  in  various 
parts  of  the  state,  layments  made  by  par- 
ents and  guardians  of  boys  detained  there, 
and  the  products  of  the  farm  upon  which 
the  boys  were  required  to  work.  At  the 
time  of  the  alle^  offense  there  were  some 
25  or  30  boys  at  the  Home,  whose  ages  ranged 
from  8  to  15  years. 

It  Is  sufficient,  without  going  into  the  un- 
savory details,  to  say  that  the  information 
clearly  stated  facts  which  constitute  the  of- 
fense charged  under  the  statute,  and  the 
boy  Orlffln  positively  testified  to  such  facts. 
The  act  complained  of  Is  claimed  to  have 
been  committed  secretly  In  respondent's  room 
In  the  Beulah  Home;  there  being  no  wit- 
nesses to  snch  conduct  but  the  two  partici- 
pants. Respondent's  denial  was  by  a  plea 
of  not  guilty.  The  substantive  case  neces- 
sarily rested  on  the  evidence  of  Merrill  Grif- 
fin, the  only  direct  witness  who  testified. 
The  testimony  introduced  by  the  defense  was 
an  attack  upon  the  credibility  of  the  witness 
Griffin,  and  in  support  of  a  claim  of  alibi 
and  a  conspiracy  against  respondent  to  de- 
pose him  from  management  and  control  of 
the  Beolali  Homeb 


The  bill  of  exceptions  presents  for  oar  con- 
sideration 127  allegations  of  error  claimed 
to  have  been  made  by  the  circuit  court  dur- 
ing the  trial  of  the  cause.  While  they  have 
all  been  examined  and  considered,  many  of 
them  call  for  no  comment  beyond  crediting 
defendant  with  saving  all  possible  questions 
for  review.  It  would  be  a  remarkably  versa- 
tile court  whl<A  could  freight  with  that 
many  errors  a  case  in  whldi  the  controlling 
issue  was  a  Question  at  the  Teradty  of  one 
small  boy. 

After  sorting  over  these  allegations  with 
a  view  to  classifying  them,  they  seem  to 
condense  Into  the  questions  of  whether  there 
was  prejudicial  error  in  the  court  denying 
d^endant's  motion  for  a  change  of  venue; 
In  a  statem^t  made  by  the  prosecuting  at- 
torney in  his  o[>enlng  aa  to  hypnotic  powers 
ponessed  by  respondent,  which  was  not  later 
substantiated  by  testimony;  In  the  admis- 
sion and  rejection  of  certain  testimony,  as 
to  similar  previous  acts  between  the  parties 
and  an  alleged  conspiracy  against  respond- 
ent; In  certain  remarks  made  by  the  prose- 
cutor In  his  argument  to  the  jury;  in  the 
charge  of  the  court;  and  In  Its  r^sal  to 
grant  a  new  trial.  The  case  had  been  pre- 
viously tried,  resnlUng  In  a  disagreement  of 
the  Jury.  When  It  was  again  called  up  for 
consideration,  before  the  second  trial  b^o 
respondent  moved  for  a  change  of  venue, 
presenting  lengthy  affidavits  by  himself,  bis 
attorneys,  bondsmen,  and  others,  together 
with  various  newspaper  clippings  and  other 
matters  which  occupy  66  pages  of  the  prin^ 
ed  record. 

The  motion  was  based  on  a  claim  that  re- 
spondent could  not  obtain  a  fair  and  impar- 
tial trial  in  Charlevoix  county  because  of 
local  prejudice  against  him  arising  from  sev- 
eral sources.  It  was  claimed  that  on  his 
previous  trial  the  language  and  conduct  of 
the  court  officers  were  prejudicial;  that  s 
civil  suit  In  chancery  was  pending  against 
him  instituted  by  the  purported  trustees  for 
the  Beulah  Land  Farm  by  reason  of  which 
they  Indulged  In  talk  derogatory  to  his  char- 
acter; and  that  the  newspapers  of  the  coun- 
ty had  published  false  and  defamatory  state- 
ments against  him  touching  said  chancery 
suit  and  the  criminal  case  then  about  to  be 
tried — all  of  which  tended  to  prejudice  and 
disqualify  people  of.  the  county  who  other- 
wise would  be  competent  to  act  as  Jurors  on 
the  trial.  After  argument  said  motion  was 
denied;  the  court  saying:  "At  the  time  of 
selecting  the  Jury,  if  it  appears  that  the  Jur^ 
ors  have  not  the  qualifications  that  thc^ 
should  possess,  then  a  change  of  venae  can 
be  ordered,  but  at  this  time  the  motion  is 
denied."  After  the  case  was  called  for  trial 
and  some  time  had  been  consumed  in  exam- 
ining Jurors  as  to  their  quail  Oca  tlons,  and 
respondent  hud  exhausted  his  peremptory 
challenges,  the  motion  for  a  change  of  ven- 
ue was  renewed;  respondent  presenting  Id 
connection  with  such  renewal  further  news- 
paper clippings,  the  most  i>ertlneut  of  which 
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read  as  ftdlowa:  TThe  Jury  hu  been  called 
back  next  Tuesday  wh^  tbe  Swift  Case  wUl 
tie  taken  op  In  drcalt  coart  Jadge  Mayne 
has  reeoitly  beld  that  Mr.  Swift  Is  sole  own- 
er of  the  Beulah  Home  and  all  of  tiie  funds 
derived  from  snbacrlptlona  and  donations 
Taloed  at  910,00a— Cbarlerolx  County  Hex- 
aid.  Dec.  2^  Idia"  "TUi  paper  does  not 
wish  to  do  Mr.  Swift  an  Injnsttce.  It  does 
not  wlah  to  prejudice  his  case  nor  to  preju- 
dice him.  It  la  qmfldent  be  will  get  a  fair 
trlaL  We  bare  aeen  some  s^ub,  however, 
that  Tarioos  means  were  being  used  to  create 
public  sentiment  favorable  to  him;  trying 
to  create  the  Impression  that  he  was  a  mar- 
tyr. Frankly  we  think  Mr.  Swift  has  been 
guilty  of  trying  to  'work*  the  papers. — 
Boyne  City  Evening  Jonrual,  Dec.  28,  IOIOl" 
The  motion  was  again  denied  and  a  jury 
■abseqnently  obtained.  The  time  occupied 
la  obtaining  the  Jury  la  stated  by  counsel  for 
the  respective  sides  at  from  a  little  over  a 
day  to  a  day  and  a  half.  In  his  reasons  for 
denying  the  change  of  venue,  given  by  the 
court  when  deciding  respondent's  motion 
for  a  new  trial,  he  said:  "That  the  decision 
upon  the  motion  was  without  prejudice  Is 
shown  by  the  examination  of  the  Jurors  as 
made  upon  the  trial  of  the  cause  when  chal- 
lenged as  to  their  competency  to  sit  as  Jur- 
on.  In  no  Important  criminal  case  within 
my  experience  has  the  absence  of  prejudice 
in  those  examined  as  Jurors  been  more  mark- 
ed. That  the  overruling  of  this  motion  did 
not  result  in  Injury  to  the  respondent  Is 
shown  by  the  fact  that  none  of  tbe  exami- 
nation of  the  Jurors  Is  set  forth  In  the  bill  of 
ezc^tlODB  submitted  and  now  under  cou- 
stderatlMi  by  me.  From  this  I  assume  that, 
in  the  opinion  of  counsel,  no  error  could  be 
predicated  upon  the  answers  of  Jurors  upon 
their  voir  dire  examination."  « 

[1]  Act  No.  67  of  the  PubUc  Acts  of  1909 
furovldes:  "Each  of  said  courts,  upon  good 
canae  shown,  may  change  the  venue  In  any 
case  pending  therein,"  etc.  It  is  only  "on 
^>od  cause  shown"  that  the  court  has  any 
power  to  act,  and  then  he  may  grant  the 
change  In  his  dlEcretlon.  In  the  early  case 
of  Greeley  v.  StUson,  27  Mich.  153.  it  was 
said:  "A  motion  for  change  of  venue  Is,  un- 
less where  otherwise  provided  by  law,  a 
matter  which  rests  In  discretion  and  is  not 
a  subject  for  review."  It  is,  however,  now 
recognised  that  where  rulings  on  such  mo- 
tions are  a  clear  abuse  of  discretion,  mani- 
festly subversive  of  Justice,  they  may  be 
reviewed  and  corrected  on  writ  of  error. 

[2}  It  is  an  dementary  general  rule  that 
In  criminal  cases  the  resiwndent  must  be 
tried  In  the  conntr  where  the  crime  is  charg- 
ed to  have  been  cmnmitted;  but  the  conrt 
may,  in  exceptional  cases,  where  a  spe(^l 
showing  makes  it  plain  that  the  ends  of 
Justice  so  demand,  or  where  statutory  pro> 
visions  expressly  so  provide,  change  the 
vuine  to  another  county.  Where  there  are 
BO  mandaUvy,  statutory  provisions,  it  is  now 
settled  b^ODd  question  that  the  court's  ac- 


tion in  ordering  such  a  change  or  refusing 
it  Is  discretionary,  and  not  to  be  disturbed 
on  review,  unless  thore  dearly  appears  a 
palpable  abuse  of  discretion.  12  Ctc  248, 
and  cases  cited. 

A  considerable  portion  ot  the  newqiaper 
clippings  presented  wltik  ttie  motion  for  a 
change  of  venue  relates  to  the  chancery 
suit  over  ttie  Beolah  Home.  Hie  result  ot 
that  salt  is  stated  In  tbe  dipping  of  Decem- 
ber 24,  190D,  from  the  Oharlevdx  County 
Herald,  presented  when  the  motion  was  re- 
newed at  the  trlaL  By  that  cllppUv  the 
public  was  advftnd  that  respondent  had  been 
vindicated  and  Anmd  to  be  in  tin  right  in 
his  suit  with  tbe  purported  trustees  ttf  the 
Home,  who  be  claimed  had  slandered  him, 
and  tt  would  alao  an»ear  in  that  connec- 
tion that  t3ie  Judge  who  heard  that  suit,  and 
who  was  presiding  in  the  criminal  case,  could 
and  would  &irly  and  Impartially  disiwse  of 
mattm  coming  before  him  In  which  respond- 
ent was  interested.  The  dippings,  taken 
as  a  whole,  seem  to  be  such  as  are  often 
found  in  local  newspapers  in  relation  to 
somewhat  sensational  events  and  criminal 
proceedings  thought  to  be  of  general  interest 
They  purport  to  report  the  charges  against 
defendant  and  events  as  they  took  place  in 
that  connection,  in  court  and  out  With  one 
possible  exception,  no  positive  opinion  was 
offered  as  to  the  guilt  or  innocence  of  the 
respondent  On  the  whole,  they  are  of  that 
class  of  publicatlonB  usually  appearing  In 
the  public  press  when  such  matters  arise 
and  with  which  all  newspaper  readers  are 
more  or  less  familiar. 

[8]  "Newspaper  reports  are  ordinarily  re- 
garded as  too  unreliable  to  Influence  a  fair- 
minded  man  when  called  upon  to  pass  upon 
the  merits  of  a  case  In  the  light  of  evidence 
given  under  oath,  and  It  Is  now  a  well-settled 
rule  tbat  a  Juror,  although  he  may  have 
formed  an  opinion  from  reading  such  re- 
ports, Is  competent  if  be  states  that  he  Is 
without  prejudice  and  can  try  the  case  im- 
partially according  to  the  evld^ce,  and  the 
court  is  satisfied  he  will  do  so."  24  Cyc. 
29& 

[4]  This  offense  Is  charged  to  have  been 
committed  In  November,  1909.  The  motion 
for  a  change  of  venue  was  passed  upon  over 
a  year  later,  when  the  case  was  on  the  cal- 
endar for  a  second  trial.  The  lapse  of  time 
which  intervened  was  a  matter  proper  for 
the  court  to  take  Into  consideration;  It  be- 
ing well  known  that,  even  In  cases  where  ad- 
verse public  sentiment  and  prejudice  are 
aroused  at  the  time,  public  feeling  and  In- 
terest soon  abate.  This  Is  so  well  recogniz- 
ed that  counsel  for  defendants  in  criminal 
cases  are  prone  to  seek  delay. 

[I]  It  has  been  held  that  the  court  is  not 
precluded  from  acting  in  part  on  personal 
knowledge  possessed  by  it  Oleae  v.  Schultx, 
60  Wis.  448,  19  N.  W.  447.  This  Is  particu- 
larly applicable  to  certain  diarges  in  the  af- 
fidavit of  counsel  for  respondent  relative  to 
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prejudicial  oondnct  of  otber  monberB  of  the 
bar  and  officers  tbe  court  In  connection 
with  tbe  case.  The  warrant  was  Issued  In 
this  ease  on  complaint  of  the  roarahsl  of 
Boyne  City  after  an  inrestlgatloD  made  by 
city  and  county  officials.  Some  of  the  official 
misconduct  complained  of  1b  charged  to  have 
occurred  during  the  progress  of  the  first 
trial.  In  and  around  the  courtroom.  Charle- 
voix county  Is  large  geographically,  with  a 
population  In  the  neighborhood  of  20,000. 
The  Judge  bad  presided  at  the  trial  of  this 
case  once  before  In  that  county  at  a  time 
less  remote  from  the  date  when  the  oflraise 
was  charged  to  bare  been  committed,  had 
officially  acquired  knowledge  of  the  prevail- 
ing sentlmait  amongst  those  called  as  Jurors 
at  that  tlm^  and  knew  something  of  what 
would  be  encountered  in  passing  npfni  Janrs* 
qaaliflcations  at  the  second  trlaL 

[1, 7]  It  was  propw  and  lawful  fM  him  to 
defer  final  determination  of  the  motion  un- 
til after  the  examination  <tf  the  Jurors  In  the 
ease  as  to  their  qualiflcations,  and  if  a  fair 
and  Inqpartlal  Jury  could  be  obtained,  as 
aiwears  to  hare  bem  the  reeolt,  it  is  held 
that  this  may  Justify  doiylng  Oie  motUm, 
ertti  thougli  otber  fiusts  apparently  entitling 
the  aocnsed  to  its  being  granted  may  have 
been  shown,  for  the  actuality  of  the  main 
tact  "demimrtnitea  the  possiblUly  of  Its  ex- 
Istenca"  12  Oy&  2^  and  cases  dted.  It 
hag  even  been  held  that  a  teilore,  or  delay, 
or  dlfitcol^  In  obtaining  impartial  Jurors  Is 
not  condDSlTe  in  such  a  oue.  But  that 
does  not  seon  to  ban  occurred  hera  The 
length  of  time  spent  In  getting  a  Jury, 
thu  &et  Uiat  reepoudoit  exhausted  his  per- 
emptory challuigeB,  Is  not  of  controlling 
significance.  Under  the  dilatory  vystem  of 
examining  and  selecting  Jurors  which  often 
prevails,  days,  and  stHuetlmeB  weeks,  are 
spent  in  sudi  oamlnatlonB  In  sensatlona] 
eases,  and.  If  that  oould  be  made  a  cra- 
troUlng  ground  f6r  diange  at  venue,  it  would 
<3lBxx  special  Inducement  for  oonnBd  to  ex- 
haust tb^  peremptory  dialloiges  and  delay 
the  case  to  the  limit  when  examining  Jurors. 
We  are  not  advised  how  many  Jurors  were 
euDsed  in  this  case,  or  the  nature  of  th^ 
ivdlminary  examinations,  except  as  the 
Judge,  who  has  been  upon  the  bench  for 
nuuty  years,  states:  "In  no  Important  crimi- 
nal caee  within  my  expnience  has  the  ab- 
sence of  prejudice  in  those  summoned  as 
JnrorB  been  more  marked."  It  Is  difficult, 
and  often  impossible,  for  appellate  courts 
to  Bee  matters  as  they  actually  existed  and 
appeared  on  the  trial  to  the  presiding  Judge, 
and  that  should  not  be  overlooked  In  passing 
upon  a  question  of  the  proper  exercise  of 
dlBcretloo.  We  are  not  prepared  to  say 
that  there  was  an  abuse  of  discretion  in 
this  instance. 

[I,  f ]  After  coDClndli^  bis  opening  state- 
ment, the  prosecuting  attorney  asked  permis- 
sion of  the  court  to  make  a  further  opening, 
which  being  granted;  against  objection,  be 


stated  to  tbe  jury  that  tiie  prosecution  «pect- 
ed  to  be  able  to  prove  that  respondent  practic- 
ed hypnotism,  and  that  tbe  witness  Merrill 
OrUrin  was  subject  to  hypnotic  suggestion  ex- 
ercised over  him  by  resp<»ident  No  ^oof  on 
that  pnbject  was  Introduced  or  offered  dur- 
ing the  trial.  In  his  charge  the  court  com- 
mented on  this  failure  and  said  to  the  Jury; 
"Nothing  has  been  said  or  done,  no  evidence 
has  been  introduced  up  to  this  time  of  any  i 
hypnotic  power.  If  snch  a  thing  exists,  and 
I  do  not  say  whether  It  does  or  not^  and  it 
Is  quite  immaterial  whether  it  does  or  not 
on  tbe  part  of  the  respondent  So  yon  will 
not  consider  this  phase  of  the  case  at  alt"  I 

It  Is  asserted  by  the  prosecution  that 
this  statement  was  made  in  the  utmost  good 
faith,  and  an  explanation  was  offered,  which  | 
does  not  appear  in  tbe  record  and  should  i 
not  appear  in  their  briefs.  All  this  court  can  j 
omsldffir.ls  that  in  his  <^>enlng  the  prosecut-  I 
lug  attorney  stated  he  expected  to  be  able  to 
prove  certain  things  relative  to  the  exercise 
by  respondent  <a.  hyimotle  powers  over  tbe 
witness;  that  he  fUled  to  do  so;  that  the 
Judge  cautioned  the  Iniy  to  disregard  Oie  j 
subject — and  then  determine  whether  or  not 
those  inddents  embody  iwejudldal  vntx. 
WiB  cannot  assume  that  the  statement  was  ' 
made  In  bad  faith.  It  Is  asserted  that  It  was 
not  "It  IB  true  that  counsel  referred  to  some 
matters  not  establtehed  by  tbe  testlnumy.  In 
tbe  opening  at  a  case  some  latitude  moat  be 
allowed  counsd  In  stating  nliat  they  expect 
to  prove.  That  im  the  trial  th^  may  not  be 
able  to  show  all  that  tbey  dalmed  la  not 
necessarily  an  Indication  that  the  statement 
was  not  made  in  good  faith."  State  v.  Oraf- 
ton,  89  Iowa,  108,  66  N.  W.  267.  Failure  to 
prove  what  It  was  stated  to  tbe  Jury  the 
prosecntira  expected  to  be  able  to  prove  can 
wdl  be  urged  as  mwe  dlsconcertlug  and,  at 
least,  as  prejudicial  to  the  proeecntimi  as  to 
ttie  defense^  and  It  would  open  tbe  door  to 
the  defense  for  a  caustic  argument  to  the 
Jury,  wbldi  Is  not  usually  overlooked  when 
such  opportunlUee  present  ttiemselves.  The 
Judge  in  his  charge  emphaslaed  the  fsllure  of 
the  prosecution  In  that  particular  and  did 
what  he  could  to  eliminate  tbe  subject  from 
the  ddlberatlon  of  tbe  Jury.  "A  fkllore  to 
prove  all  that  the  prosecuting  attorney  in  his 
opening  to  the  Jury  In  good  fftlth  stated  he 
expected  to  prove  Is  not  ground  for  revers- 
al." People  V.  Ecarlus,  124  Mich.  616,  S3  K 
W.  628. 

[16]  The  prosecution  was  permitted  to  In- 
troduce testimony  of  two  previous  acts  of 
misconduct  between  the  same  parties  similar 
to  the  (me  relied  on  for  conviction.  In  one  of 
which  a  small  dog  figured  as  an  Interested 
spectator  and  to  a  limited  degree  as  a  par- 
ticipant This  is  strenuously  u^ed  to  have 
been  prejudicial  error  under  the  well-settled 
rule  that  the  prosecution  may  not  prove  an- 
other and  distinct  offoise  of  tbe  same  kind 
for  the  purpose  of  rendering  it  more  probable 
that  he  committed  the  (rffoiae  for  wblcb  be 
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Is  on  trial.  To  tSds  rule  then  u«  numerons 
exceptions,  one  of  wblcb,  lone  recognized  and 
well  eetabllahed,  ts  In  prosecDtlons  Involving 
•exual  offenses.  The  reaeonlng  in  support  of 
tliat  ezcqttlon  1«  algnlflcantlr  appUcable  to 
cases  like  the  one  before  us.  Here  peculiar 
secret  crlndiial  rftlatfaniB  axe  Involved  and 
teatlflefl  to  whicb,  nncdnnected  with  anything 
leading  up  to  Umn,  woald  appear  in  a  mark- 
ed degree  tumatoral  and  Incredible.  The 
facta  preceding  and  Inducing  this  transaction 
are  most  essentlnl  to  an  understanding  of  tihe 
attumtkm.  Where  prevtoas  acts  of  Inter* 
course  between  the  same  parties  are  shown. 
It  Is  •omethiag  more  tban  merelr  proving  tbe 
commission  of  similar  ogqpsM  It  la  rather 
proving  a  repetition  of  the  same  oSemme  be- 
tween the  same  parttes,  Identical  In  Its  crim- 
inal featorea.  I%e  following  langnage  In  an 
early  case,  by  Jndge  Chrlstlancy,  In  which 
the  admission  of  snch  teettmcuy  was  ivhdd, 
la  partlcalarly  apidkable  here:  *^n  tba  or- 
der  of  nature,  facts  do  not  occur  single  and 
Indflpoidettt,  faolated  ftom  an  others,  but 
each  Is  connected  with  some  antecedent  fact, 
(H-  oomUnatimi  of  fitcts,  from  wfaltih  the  fact 
in  question  follows  as  an  effect  from  a  cause 
Tom  from  this  necessary  connectloo,  and  ex- 
hibited alMie^  many  real  occarrenoea  would 
appear  under  the  guise  of  telsehood,  and 
tnith  itself  would  be  made  to  lie  To  permit 
the  evidence,  tlierefore,  of  an  Isolated  trans- 
action, whldi  could  only  be  made  to  appear 
probable  by  exhibiting  the  antecedent  fBctB 
which  Induced  it,  and  yet  to  exclude  from 
tbe  investigation  all  snch  antecedent  facts, 
would  be  to  set  at  defiance  the  order  of  na- 
ture and.  the  laws  of  tmtii  whl^  God  has 
stamped  upon  the  human  mind."  The  prin- 
ciples there  laid  down  have  more  than  once 
been  cited  with  approval  and  followed.  Peo- 
ple V.  Clark.  8S  MIcIl  112 ;  People  v.  Bums, 
67  Mich.  537,  36  N.  154;  People  v.  Hend- 
rickBon,  53  Mich.  026,  Id  N.  W.  169;  People 
V.  Skntt,  96  Mich.  460,  66  N.  W.  11;  Mat- 
thews V.  Detroit  Journal  Co.,  123  Mich.  608, 
82  N.  W.  243:  People  v.  Nldkols,  109  Mich. 
86B,  124  N.  W.  20;  Wigmore  on  Bv.  f|  216, 
857  360,  896. 

[11]  We  think  the  teettanony  objected  to 
comes  within  the  exception  and  was  admis- 
idble  under  the  above  authorities.  The  so- 
called  "d<^  Incident"  complained  of  was  a 
pertlnrat  part  of  the  **thlngs  don^*  in  one  of 
those  transactions  — a  concomitant  of  the  act. 
"The  proper  inquiry,  when  the  circum- 
stance Is  offered,  la,  Does  It  fairly  tend  to 
raise  an  inference  to  favor  of  the  existence 
of  tbe  fact  proposed  to  be  proved?  If  It  does, 
it  is  admissible  whether  snch  fiict  or  dr- 
cnmstance  be  innocent  or  criminal  to  Its  na- 
ture. It  does  not  lie  with  the  prisoner  to  ob- 
ject that  the  fact  proposed  as  a  drcumatance 
is  so  heinous  to  Its  nature  and  so  prejudicial 
to  his  character  that  it  shall  not  be  used 
against  him,  if  It  bears  upon  the  fact  In  is- 
sue. The  atrocity  of  the  act  cannot  be  used 
as  a  shield  under  snch  circumstances,  or  as 
a  bar  to  Ita  legmmato  use  by  the  prosecu- 


tion." People  T.  Wood,  8  Parker  Or.  B.  (N. 

Y.)  681. 

It  was  <flalawa  1^  respcmdatt  that  his  pros- 
ecutlon  was  the  result  of  a  conspiracy,  In- 
stigated by  one  of  the  older  boys  named  Mack 
and  a  hired  hand  on  the  farm  named  Jones. 
In  which  some  of  the  younger  boys  were  in- 
duced  to  participate;  tbe  purpose  betog  to 
depoee  respondent  from  control  and  secure 
bis  poeitioo  for  Jones,  after  whidi  Mack  and 
the  other  boys  would  have  easier  times  and, 
with  Jones'  acaulescaice»  might  ultimately 
escape  from  the  term.  In  the  early  steges 
of  this  inquiry,  various  questions  propounded 
by  counsel  for  the  defense,  relating  particu- 
larly to  Jones'  words  and  acts,  were  objected 
to  and  Bustatoed,  but  later  to  the  trial  the 
court  said  to  defendant's  counsel :  "1  will  say 
that  there  were  some  questions  excluded  yes- 
terday that  I  think  might  be  material,  con- 
sidering the  testimony  that  was  later  intro- 
duced connecttog  Mr.  Jones  and  the  other 
party.  I  did  sUte  then  that  if  later  Mr. 
Jones  was  sufficiently  connected  with  the 
transaction  I  would  let  the  stotement  be  con- 
sidered. So  you  may  cover  that  potot  if  you 
wish — that  is  present  them — and  I  will  pass 
upon  them  again."  After  this  stetement  by 
the  court,  further  testimony  relative  to  a 
conspiracy,  toclndtog  what  Jones  said  and 
did,  was  introduced.  That  subject  was  quite 
fully  gone  into,  and  we  tbtok  ample  op- 
portunity was  given  defendant  to  present  all 
legitimate  testimony  offered. 

[1 2]  It  is  urged  that  the  case  should  be  re- 
versed on  account  of  certoln  unfair  and 
prejudicial  remarks  of  the  prosecuting  at- 
torney to  bis  argument  to  the  jury.  We 
have  no  besltotlon  to  concluding  that  some 
of  them  are  perfectly  legitimate  argument; 
others,  to  the  fragmentory  and  manifestly 
tocomplete  form  they  appear  to  the  record, 
without  context  or  that  to  which  It  might 
be  Implied  they  are  a  reply,  seem  Intemper- 
ate and  perhaps  prejudicial.  In  his  reasons 
for  denying  a  motton  for  a  new  trial,  the 
court  said:  "These  remarks,  if  prejudicial, 
which  I  do  not  so  consider,  were  In  direct 
answer  to  allegations  of  fact  made  by  re- 
spondent's counsel  in  his  argument  that  re- 
spondent personally  and  other  witnesses  had 
testified  to  certain  facts.  This  stetement  by 
counsel  was  Incorrect.  If  the  prosecuting 
attorney  were  to  deny  these  assertions  of 
fact  by  counsel  for  the  defense  at  all,  he 
must  use  either  the  exact  language  which  be 
employed  or  other  language  of  the  same  im- 
port He  cannot,  to  justice  to  the  people's 
cause,  allow  these  stetemente  to  go  unchal- 
lenged." Respondent  was  not  sworn,  and  of 
course  did  not  personally  testify. 

We  are  unable  to  say  from  the  record 
that  these  remarks  tvere  not  justified  by  the 
argum^ite  of  oppostog  counsel  or  warranted 
by  the  evidence,  or  that  the  court  did  not 
properly  exercise  the  diseretlooary  control 
which  we  have  held  rested  with  him.  Peo- 
ple V.  Tubbs,  147  Mich.  1,  110  N.  W.  132; 
Peopto  V.  Peck,  147  Midt  84,  110  N.  W.  485 ; 
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People  T.  DaTli.  187  N.  W.  CI;  People  t. 

Neely.  137  N.  W.  IfiO. 

NumeroDfl  erron  are  assigned  on  refusal 
of  the  court  to  give  defendant's  requests  to 
charge  and  on  the  charge  as  gireu.  Twenty- 
two  reqoesta  were  presented.  While  none  of 
them  was  giresi  In  the  language  of  the  xe- 
qnest,  and  th^  were  all  marked  "refused," 
the  material  substance  of  many  was  given 
and  the  subjects  they  printed  covered  be- 
yond the  possibility  of  being  seriously  ques- 
tioned. Counsel  parClcnlarly  complain  of  fftll- 
ore  to  give  seven  enumerated  requests  relat- 
lug  to  the  alibi  feature  of  the  defoise^  which 
it  Is  stated  were  Intended  specUlcftUj  to  call 
attentltm  to  that  sobject  "In  sodi  a  way  as 
to  get  the  propw  benefit  and  advantage  of 
tile  same  In  ease  the  Jniy  found  the  facts 
Involved  therein  In  bla  Cavor,  ta  In  case  th^ 
were  not  able  to  agree  on  adverse  findings 
as  to  audi  facta."  Three  requests  are  points 
ed  out  as  unquestionably  entitled  to  be  giv- 
en under  People  v.  Hare,  67  Mich.  filS,  24 
N.  W.  84».  They  are  as  follows:  "aO)  I 
charge  yon  that  If  the  evidence  offered  on 
the  part  of  the  defendant,  to  the  effect  that 
the  said  Harmon  L.  Swift  was  in  the  south- 
ern part  of  the  state  at  the  time  the  people 
claim  the  offense  was  committed,  raises  a 
reasonable  doubt  in  your  minds  as  to 
whether  he  was  present  at  the  Beulah  I«nd 
Farm  at  Boyne  City  at  the  time  the  evl- 
dance  of  the  people  alleges  the  offense  to 
have  been  committed^  then  yon  should  not 
convict  the  teqpmident'*  **(12)  The  deloise 
of  an  alibi,  as  tt  la  called,  to  as  legitimate 
a  defense  as  any  other  defMise,  and  yon  are 
to  give  the  same  credit  to  witnesses  who 
testified  concerning  It  as  to  those  who  testi- 
fied to  anything  else,  and,  If  you  believe  It 
to  have  been  ratabllshed,  then  you  are  bound 
t6  acquit  the  defendant  (18)  I  further 
charge  yon  that  you  must  all  be  ctf  one  mind 
as  to  whether  the  defendant,  Hermon  L. 
Swift,  was  at  home  at  the  time  the  evidence 
In  this  case  allies  the  act  to  have  been 
cunmltted.  and  you  are  not  at  liberty  to 
convict  the  defendant,  part  of  you  believing 
that  he  was  In  the  southern  part  of  the 
state  at  that  time  and  part  of  you  believing 
that  he  was  at  home,  and  If  you  cannot  all 
agree  that  the  d^endant,  Swift,  was  at 
home  at  that  time  you  should  not  convict 
the  defendant"  No.  12  is  copied  from  re- 
quest No.  17  in  the  Hare  Case,  and  No.  13 
here  doeely  follows  No.  21  In  that  case. 
Hare  was  charged  with  the  murder  of  one 
McCrone  on  a  certain  date.  McCrone  might 
have  been  murdered  by  others  on  that  date 
in  Hare's  absence.  A  witness  named  Bil- 
liQgtOQ  gave  evidence  that  he  was  present 
and  saw  Hare  commit  the  deed;  testifying 
positively  as  to  the  place,  particular  day, 
and  time  of  the  day.  His  was  the  only  tes- 
timony as  to  time,  and  from  his  testimony 
McCrone  could  not  have  been  killed  at  any 
other  time.  Under  such  testimony  It  was 
held  certain  specific  requests  as  to  alibi 
Ahould  be  given.    In  thla  case  the  t^Tbnse 


Is  diarged  nnder  a  videlicet  as  occnrrlne 
"heretofore,  to  wit  on  the  28d  day  of  No- 
vember. A.  D.  1900." 

[II]  Time  was  not  of  the  essence  of  thls- 
offens&  It  could  be  stated  in  the  informa- 
tion as  one  time,  and  the  proof  might  ahow 
another;  evidence  could  be  given  of  such 
an  act  within  the  Jurisdiction  of  the  court 
and  the  statute  of  limitations,  and  the  act 
Indicated  by  the  evidence  could  thenceforth 
be  deemed  the  act  diarged.  The  boy  Grif- 
fin was  unable  to  give  the  exact  date,  tqr 
month  and  number.  The  prosecutioD  ap- 
pears to  have  early  recognized  that  he  could 
not  clearly  do  so.  Counsel  stated  to  the- 
court  that  he  rdled  on  a  qwclfic  act  com- 
mitted a  week  or  two  before  the  date  set  op- 
In  the  information,  "on  or  to  wit,  on  or 
about  that  date,  it  might  have  been  a  we^ 
or  two  wedcs  before  that"  Grimn  testified 
to  three  distinct  transacttons— one  in  the 
suDuner.  In  August  In  "Willis  Boberts* 
room,"  one  before  that  In  the  "guest  room," 
and  the  one  on  whltibi  the  iwosecntlon  relleA 
for  conviction  In  respondent's  room.  "A  lit- 
tle before  Thanksgiving  Day  the  laat  act  was. 
committed — about  a  week  or  two  before." 
"About  a  week  before  I  wait  to  Bowan's," 
"wheat  I  went  up  In  his  room  the  last  time 
he  gave  me  one-half  dozen  postal  cards. 
*  *  *  He  had  a  whole  lot  of  them  packed 
in  his  suit  case.  The  suit  case  was  opea 
the  time  I  saw  it  This  last  act  ot  Indecui- 
cy  occurred  before  he  went  away  and  that 
was  in  November."  "I  have  no  means  of  re- 
membering except  the  post  cards."  In  an- 
swer to  suggestive  queetions  as  to  dates,  his 
testimony  was  inharmonious  and  unsatisfac- 
tory. His  best  knowledge  of  the  time  wa» 
manifestly  by  its  relation  to  the  season  of 
(he  year  and  other  evoita  which  would  nat- 
urally Interest  a  yoong  boy.  It  appeared, 
from  other  testimony  that  respondent  was- 
away  from  the  Home  on  a  trip  of  10  or  IZ 
days,  returning  on  the  evening  of  November 
21th.  Griffin  testified  to  his  going  on  that 
trip,  though  onable  to  give  dates,  and  con- 
sistently mainlined  the  act  took  place 
shortly  before. 

[14]  So  far  as  the  principles  involved  la 
the  requests  quoted  apply  to  the  facts  in  la- 
sue  In  this  case,  we  think  the  instructions- 
given  were  sufllclent  On  tiiat  branch  of  the 
case  the  court  said  In  part:  "Now,  as  to- 
the  time  of  conuulttlng  this  offense,  •  «  « 
I  will  say  it  Is  not  necessary  for  the  people 
to  allege  the  Identical  day  of  the  month  up- 
on which  the  offense  was  committed.  It  Is 
chained  as  being  on  the  23d  day  of  Novem- 
ber. If  yon  find  that  this  act  took  place 
as  claimed  by  the  people,  but  that  It  was 
not  on  the  2Sd  but  on  some  other  day  prior 
thereto  during  the  month  of  November,  that 
la  sufficient  *  •  •  The  defendant  in  thls- 
case  asserts  an  alibi.  Now  an  alibi  meens- 
that  this  defendant  yna  not  there  at  the 
particular  time  and  place  testified  to  by- 
Merrill  Grlfiln ;  that  he  waa  somewhwe  else* 
in  the  southern  part  ot  the  state.   Now  an 
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■alibi  to  aa  lagldmata  a  dsfiBiue  as  anj  otl^ 
«r;  In  fact,  It  la  a  perfect  and  conclnalve 
defensa  Mr.  SwUt  could  not  commit  thla 
offense  U  tie  waa  In  the  southern  part  <a  the 
state;  be  must  have  been  at  Beulah  Home 
and  In  that  room  of  the  Home  with  Merrill 
Griffin  when  be  committed  It  Now  some 
testimony  has  been  admitted  aa  to  a  trip 
that  Mr.  Swift  made.  This  offense^-  U  com- 
mitted at  all,  most  hare  been  committed 
prior  to  his  making  that  trip;  It  could  not 
bare  occurred  during  bis  absence^  Of  course 
you  need  no  law  to  tell  70U  that,  gentlemen. 
The  question  is.  Did  it  occur  as  claimed  by 
the  boy?  And  it  must  have  occurred  before 
taking  that  trip  U  It  did  occur  at  alL"  Un 
the  questions  of  reasonable  doubt,  and  the 
Jurors  all  being  of  one  mind  before  they 
could  convlet,  we  think  tbe  court  charged 
fully  and  correctly,  in  language  as  plain  and 
easy  for  tbe  jury  to  understand,  as  that  con- 
tained In  tbe  request  presented  by  counseL 
[II]  We  think  tbe  court  also  sulDciently 
instructed  tbe  jury  as  to  tbe  manner  in 
which  proof  of  tbe  prevloua  offmses  should 
be  considered  by  them.  He  stated  to  them 
that,  even  though  they  slunld  believe  such 
previous  offenses  had  been  committed,  they 
could  not  find  respondent  guilty  unless  they 
were  saUsfled  b^ond  reasonable  doubt  tbat 
be  committed  tbe  tblrd  spedflc  otTeuse,  on 
which  the  prosecution  relied;  that  the  oth- 
ers conld  only  be  considered  as  bearing  5ipon 
the  relationship  whlcb  existed  betwem  Mer- 
rill OrUDn  and  respondent,  in  so  fiur  as  tiiat 
relationship  might  throw  llgbt  npon  the 
facta  and  drcnmstancee  proven  In  connec- 
tion with  the  offCnae  Qiecifleally  diarged; 
concluding:  **So  yon  will  detenulne  in  this 
case  the  guilt  ot  xespondait  solely  with  re- 
lation to  the  offense  charged."  As  to  tbe 
individual  reqwnsibility  ot  Jurors,  tbe  court 
■aid:  "Then  are  12  of  yon  Jorors,  each  one 
<Ht  you  having  Indlvldtial  responsibility  equal 
to  that  of  each  and  every  Juror  in  tbe  caaa 
Ton  are  to  take  tbe  testimony  and  harmonise 
It;  it  Is  ysDor  duty  to  barmonbw  It,  If  pos- 
alUe  wtOx  the  innocence  of  tlie  accused,  be- 
canae  under  oor  law  it  la  the  dn^  of  Jurras 
in  every  criminal  case  to  enter  npon  du 
trial  of  the  case  with  the  presumption  of  in- 
nocence and  harmonise  an  the  testimony  In 
the  case  in  accordance  with  the  presumption 
tliat  he  la  innooeiit**  Wltturat  referring 
further  to  tbe  exceptions  taken  to  tbe  charge 
of  tbe  court,  we  are  satisfied  tbat  ttie  case 
was  fully  and  fairly  submitted  to  tbe  Jury 
by  8  charge  which  covered  all  matwlal  is* 
sues  involTsd,  advising  tbe  Juron  ot  the 
natore  of  the  ease  and  th^  duttea  in  tbat 
connection.  The  Issue  of  fact  for  them  to 
decide  was  well  defined  and  simple.  The 
rules  of  law  for  tiiem  to  follow  In  deciding 
tbe  fkcts  were  tfonentary.  If  onoe  clearly 
stated  to  than  ia  plain  language,  technical 
elaboration  In  varying  phraseology,  with 
ddlcate  dtsUnctloiis  over  whidi  counsel 
tbnnsdvea  might,  and  often  do,  disagree, 
would  sddom  aid  and  often  bewilder. 


After  the  vwdlct,  reqwmdait'a  eonnsel 
made  a  motion  for  a  new  trial,  basing  bis 
application  on  the  court's  denial  of  a  change 
of  venue  and  .various  other  errors  alleged 
to  have  sxiaea  In  the  casa  This  motion  was 
dolled  and  later  renewed;  counsel  alleging 
that  the  verdict  was  agabist  tbe  weight  of 
evldoice  and  Umt  cotaln  Juron  convicted 
respondent  against  their  Inclination,  claim- 
ing to  have  mlsappreboided  tbe  cliarge  of 
the  court  and  to  have  been  improperly  In- 
fluenced by  the  persuasions  of  other  Jurors. 
In  support  of  tbe  latter  proposltiou  the  afli- 
davits  of  certain  Jurors  were  presented. 

[IB]  No  question  of  extraneous  influence 
waa  raised,  and  It  Is  well  settled  that  the 
affidavits  of  Jurors  cannot  be  received  to  im- 
peach their  verdict  People  v.  Stewart  16ii 
Mich.  1,  127  N.  W.  816,  in  which  tbe  court 
said:  "This  motion  is  based  ui>on  the  affi- 
davits of  two  Jurors  to  the  efTect  that  the 
Jury  considered  the  failure  of  respondent  to 
take  tbe  stand  as  a  witness  In  her  own  be- 
half and  consented  to  the  verdict  of  con- 
viction largely  for  this  reason.  As  we  have 
heretofore  held,  the  affidavits  of  Jurors  are 
not  receivable  to  impeach  tbelr  verdict" 
This  question  is  fully  discussed  and  authori- 
ties dted  ^by  Judge  Montgomery  In  Re  Mer- 
rlman's  Appeal.  106  Mich.  454.  60  N.  W.  872. 

It  is  most  strenuously  urged  in  support  of 
the  motion  for  a  new  trial  tbat  the  verdict 
is  manifestly  against  tbe  wtight  of  evidence 
and  a  gross  Injustice  which  should  be  right- 
ed by  this  court  To  sustain  this  contention, 
tbe  testimony  and  ^laracter  ot  the  witness 
Griffin  are  reviewed  and  vigorously  attacked. 
It  is  urged  that  his  testimony  Is  so  full  of 
contradictions.  Inconsistencies,  and  omis- 
sions as  to  be  wholly  unworthy  of  belief. 
We  are  told  In  counsel's  brief  "tbat  Merrill 
Griffin,  at  tbe  time  these  charges  were  made 
and  this  trial  waa  bad,  was  still  an  unmiti- 
gated Uar  is  so  clearly  sbown  by  the  record 
in  this  case  that  no  one  can  fairly  question 
it'*  niat  there  are  eontradlctfona  in  his 
testimony  is  apparent;  that  he  waa  a  man- 
vais  sujet  a  wayward  bcv,  and  intrusted  to 
respondent's  care  for  that  reason  is  undis- 
puted. All  bis  shortcomings  and  tbe  locon- 
Bistendes  of.  bis  story  were  thoroughly  sift- 
ed and  emphasised  before  tbe  jury,  when 
he  was  on  the  witness  stand,  skilled  coun- 
sel, equipped  with  the  testimony  be  had 
twice  previously  given,  before  the  Justice 
and  on  tbe  fwmer  tidal,  subjected  him  to  a 
grueling  cross-examination  which  laid  bare 
aU  tbe  dufftocnnlngs  of  bis  short  life  and 
disclosed  irom  ewtxj  angle  tbe  weak  points 
in  his  testimony.  He  was  a  boy  11  years 
old.  evidently  ci  immature  Intellect,  in  no 
senee  competent  to  hold  bis  own  In  such  an 
endurance  rnn,  or  by  cunning  to  eUher  meet 
or  evade  the  ssarcblng  quia  of  respondent's 
attom^s.  S»  was  btfore  the  eyes  of  the 
Jury  to  be  obswved  and  studied ;  they  saw 
and  beard  the  worst  His  story  was  undis- 
puted, exMpt       its  alleged  Mlf-contradic- 
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ttons  and  the  Impeachment  of  tOm  character 
and  vetadtj.  Aroftrently  he  wae  not  alto- 
gether bad  If  respondent  measure  of  him 
Is  to  be  credited.  About  the  time  these 
tronbles  aroee^  In  a  letter  to  the  boy's  father 
dated  Norember  10;  IBO^  resiwndent  wrote: 
"I  am  glad  to  r^jort  that  he  la  doing  fine 
In  school  and  ererywhere,  and  in  fact  we 
have  not  beai  able  to  find  any  fault  with 
him  whatever;  he  la  O.  K."  We  are  asted 
to  set  aside  this  verdlet,  against  the  Judg- 
ment of  the  Jury  and  the  trial  Jndge^  on  the 
ground  that  the  testimony  was  a  mallcioiiB 
falsehood,  instigated  by  Jones,  the  hired 
man,  and  some  of  the  boys  on  the  farm,  in  a 
conspiracy  to  compass  respondent's  min  end 
get  rid  of  him,  to  which  the  public  officials 
were  a  party,  dther  knowingly  and  mall- 
dously  or  as  Ignorant  and  misled  tools. 
Their  conduct  and  motlTee  are  questioned 
and  Impngned. 

In  rertewing  that  propositi^  we  can  with 
propriety  consider  somewhat  the  nature  and 
history  of  this  case  as  disclosed,  not  only  by 
the  testimony  taken  at  tbe  trial,  but  the  rec- 
ord as  a  whola  It  is  a  criminal  prosecution, 
instituted  in  the  name  of  the  people  of  this 
state,  presumably  In  the  public  interest,  for 
the  Bupinession  of  crime  and  protection  of 
sodety.  While  such  is  the  presumption  In 
all  criminal  proceedings,  It  is  not  always  the 
fact  In  this  case  matters  were  Uikea  diarge 
of  by  public  officers;  the  complaint  was 
made  by  the  city  manual  after  an  investiga- 
tion of- conditions  at  the  institution  had  been 
made  both  by  city  and  county  officials.  The 
matter  was  first  called  to  tiielr  attention  by 
one  Qeorge  Snell,  a  contractor  and  builder  of 
many  years*  residence  In  Boyne  City,  who 
happened  to  be  working  at  the  Beulah  Home. 
He  Is  not  shown  to  have  had  any  Interest  or 
motive  beyond  that  of  any  other  citizen,  and 
testifies  that  he  baa  not  He  says  that  he 
first  learned  of  such  conditions  from  Jones, 
who  told  him  somethli^  of  certain  talk 
among  the  boys;  that  he  himself  then  inter- 
viewed the  boys  and  got  the  facts  from 
them;  that  In  such  Interviews  he  particular- 
ly admonished  them  to  tell  nothing  but  the 
truth;  and,  after  talking  with  them,  he  later, 
accompanied  1^  Joues,  laid  the  matter  be- 
fore the  officers.  Jones,  when  called  as  a 
witness,  frankly  corroborates  this;  states 
that  he  ov^heard  the  boys  talking  among 
thanaelves;  that  he  told  Snell  of  It,  who 
questioned  ttie  boys  and  said  It  should  be  re- 
ported to  the  offlCOTB.  He  ttnpluiticaUy  de- 
nies that  he  had  any  thought  of  a  oonsplracy 
or  any  motive  of  personal  Interest,  or  made 
any  att«npt  to  influence  the  boys  In  any  way. 
He  denies  that  he  ew  evoi  talked  with  the 
witness  Griffin  about  Oe  matter.  To  set 
aside  this  verdfct  la  to  find  that  this  young 
boy,  under  tiie  drcnmstanees  whldi  the  his- 
tory of  this  case  discloses,  was  able  with  a 
fabricated  story  to  fool  and  deceive  SneU, 
the  city  and  county  officials,  the  Jury  who 


heard  the  case,  and  the  Judge  who  denied  the 
motion  now  under  consideraUon,  all  of  whom 
were  on  the  ground,  with  opportunitiee  to 
hear  and  see  and  judge  the  facte  not  avail- 
able to  fme  wltii  only  the  jvlnted  record  be- 
fore him, 

[17]  It  Is  to  be  borne  in  mind  that  1b  the 
trial  of  criminal  cases  Uie  special  preR^ative 
of  the  Jury  Is  to  judge  the  facte  and  in  Uiat 
connection  pass  upon  the  credibility  of  wit- 
nesses, to  be  confronted  by  whom,  in  tiie 
presoioe  of  the  court.  Is  the  constitutional 
right  of  the  accused  when  put  upon  trial — a 
provision  of  law  which  emphasizes  the  Im- 
portance of  those  who  are  to  Judge  hearing 
and  seeing  the  witnesses — thus  In  effect  mak- 
ing hearing  and  seeing  part  of  the  evidence. 
In  reviewing  the  decision  of  the  trial  court 
denying  a  motion  for  a  new  trial,  based  up- 
on the  claim  that  the  verdict  was  against 
the  weight  of  evidence,  the  appellate  court 
does  not  pass  upon  the  facte  in  the  case  fur* 
ther  than  to  determine  wheth^  or  not  there 
was  manifest  abuse  of  discretion.  We  are 
unable  to  conclude  that  sudi  was  the  case 
here.  Comp.  St  S  11963,  provides:  "Sec- 
tion 1.  The  court  in  which  the  trial  of  any 
Indictmfflit  shall  be  had,  may,  at  the  same 
term,  or  at  the  next  term  thereafter,  on  the 
motion  in  writing  of  the  defendant,  grant  a 
new  trial,  for  any  cause,  for  which  by  law 
a  new  trial  may  be  granted,  or  when  it  shall 
appear  to  the  court  that  justice  has  not  beoi 
done,  and  on  such  terms  conditions  bb 
the  court  shall  direct" 

Tills  case  was  tried  in  December,  1010. 
The  first  motion  for  a  new  trial  is  dated 
April  26,  Idll,  and  the  second  Septembn  5, 
1911.  The  official  designation  of  times  for 
holding  terms  of  the  circuit  court  in  Charle- 
voix county  shows  that  a  February  term  In- 
tervened before  the  first  motion  was  made. 
Counsel  for  respondent,  with  commendable 
professional  candor,  advert  to  this  and  say: 
"Unless  the  failure  of  the  proseoiUnff  at- 
torney to  raise  this  point  in  tither  the  cir- 
cuit or  the  Supreme  Court  is  a  waiver  of 
the  right  of  the  people  to  insist  upon  the 
time  limit  for  making  a  motion  for  a  new 
trial,  the  court  may  feel  ttkat,  under  form^ 
decisions,  the  motion  was  made  too  late** 
— citing  Frazer  v.  Judge  of  Beoorder's  Court, 
112  BOch.  460.  70  N.  W.  1042. 

In  view  of  the  facte  that  counsel  for  the 
prosecution  have  rmalned  silent  uptm  the 
subject  while  counsel  for  the  def^xae  hare 
so  frankly  called  attention  to  It,  and  tttat 
both  aides  have  fully  briefed  the  motioii,  we 
have  thought  it  best  to  treat  the  same  as 
though  the  point  was  waived,  although  not 
satisfied  under  the  case  above  dted  that  this 
can  be  done. 

For  the  reasons  heretofore  stated,  the  con- 
viction la  affirmed. 

BLAIB,  J.,  being  111,  toA  no  part  In  the 
dedslfUk 
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8TAT0  ex  nd.  TILLAOB  OF  DELANO  t. 
GREAT  NORTHERN  RY.  CO. 
(Snprene  Oonrt  of  IfianeBOta.  Not.  22, 1012.) 

(BpIMm  ^  tt«  Court.; 
Apful  ahd  Euoe  (i  1U07*)— RxTZEW— Sno- 
oxssm  Dboibions. 

Tin  former  decMon  in  thlo  coo  (114  Minn. 
293.  131  N.  W.  830),  the  evldeiice  on  both 
trialB  beinf  In  point  of  labatance  the  ume,  f  oi- 
lowed  and  appfied  u  the  law  of  the  case. 

[Eld.  Note. — For  other  ceaes,  see  Appeal  and 
Brror,  Gent.  Dig.  H  48S8-4B68,  4427;  Dee. 

Appeal  from  District  Court,  Wright  Coun- 
ty ;  Arthnr  D.  Qlddlngi,  Judge. 

Handamna  by  the  State,  on  the  relation  of 
tbe  Village  of  Delano,  against  tbe  Qnat 
Nortbon  Railway  Gonqiany.  From  ft  Jndg^ 
ment  for  the  relator,  dtfeodant  appeals.  Re« 
versed. 

Oobb,  Wbeelwrl^t  &  Dille,  of  Mluneapolla, 
for  appellant  F.  B.  Latham,  of  Howard 
Lab^  and  Hairy  Spindler,  ot  Boflalo,  for 
respondent 

PER  CURIAM.  This  cause  was  before  ns 
on  a  former  ai^wal  (114  Minn.  293,  131  N. 
W.  S30),  where  we  held  that  the  evidence 
then  before  the  court  was  Insaffident  to  jus- 
tify a  finding  that  the  street  In  question  b^ 
came  established  as  a  public  highway  over 
and  across  defoidant's  right  of  way  by  dedi- 
cation or  user,  aud  for  certain  errota  appear- 
ing from  the  record  the  cause  was  remanded 
tot  a  new  triaL  Tbe  Question  of  dedication 
aivears  to  hare  been  the  sole  issue  on  the 
second  trial.  The  trial  court  found  the  ques- 
tton  In  relator's  faror,  and  ordered  judgment 
for  the  relief  demanded  In  the  oomi^alnt. 
Jnd^ent  was  entoed  aooohUni^,  and  d» 
foDdant  appealed. 

A  careful  examination  of  the  evldaice  pre- 
sented on  this  appeal  discloses  no  dUterence 
in  point  of  substance  from  that  iHresented  on 
the  former  trial,  and  we  sustain  the  con- 
tention of  appellant  that  the  former  decision 
becomes  the  law  of  the  caie.  Additional  evl- 
dOHse  was  offered  by  both  parties  on  the  last 
trial,  but  it  was  mwely  cumulatlTe  of  that 
on  the  first  trial,  and  In  no  proper  Tlew 
changes  the  situation  as  respects  the  issue 
InTolved.  Tbe  evidence,  taken  as  a  whole, 
presents  a  case  substantially  like  Boison  t. 
Railway  Co.,  73  Minn.  481,  76  N.  W.  261. 
where  the  court  held  as  a  matter  of  law  that 
no  dedication  of  a  street  OTer  the  railroad 
rl^t  of  way  was  shown,  and  the  findings  of 
the  court  to  the  oontraTy  were  set  aside.  In 
there  substantial  facts  the  two  cases  cannot 
be  dlsdngnlshed.  We  therefore  follow  and 
apply  the  former  deddon  In  the  case  at  bar 
as  tbe  law  ot  the  cas&  If  there  be  any  ur- 
gent necessity  for  a  crossing  at  this  point 
proceedings  to  extend  the  street  would  seem 
the  most  appropriate  remedy.  State  ex  reL 
T.  Railway  Co.,  98  Minn.  380.  108  N.  W.  201, 


28  L.  B.  A.  (N.  S.)  286,  120  Am.  8t  B«(p.  681, 
8  Ann.  Caa.  1047. 
Judgment  reversed. 


BBANTMAN  v.  CITY  OF  CANBT. 
(Supreme  Court  of  Minnesota.  Nov.  22,  1912.) 

(BfUalmt      the  Oourt.) 

1.  Gas  (I  20*)— BxPLOBioiT— AcnoNB  ion  Ih- 

JtTBIBS--QUBST10n  FOB  JUBY. 

Plaintiff  Buffered  iDjuriei  from  a  gtitf  ex- 
plosion In  hia  cellar.  Tbe  evidence  presented  a 
question  of  fact  for  the  inir  as  to  whether  or 
not  such  gas  had  eacapM  mm  a  leak  in  the 
pipe  supplying  a  street  lamp. 

[Ed.  Note.— For  other  cases,  see  Qas,  Cent 
Dig.  SI  16,  17;  Dec.  Dig.  i20.*] 

2.  Municipal  Coepoutiokb  (|  788*>— Tostb 

— pERFOBlUinCB  or  GOVKBIfinifTAIi  FURC- 

TIONS. 

Where  a  city  nndertakes  to  serve  both 
public  and  private  convenience  by  maintaihlng 
a  municipal  lisbting  plant  to  light  its  streets 
and  also  furnish  gas  to  private  consumers,  it 
is  not  exercising  a  governmental  function,  so 
as  to  escape  responsibility  for  negligence  in  the 
management  of  such  plant  whereby  an  injury 
has  been  caused  to  the  [wrson  or  proper^  of 
an  individual. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig;  H  1047-1649;  Dee. 

Ai^)eal  from  District  Court,  Yellow  Medi- 
cine County;  Oorham  Powers,  Judge. 

Action  by  Peter  Brantman  against  the 
City  of  Canby.  From  an  order  granting  a 
new  trial,  after  direction  of  verdict  for  de- 
fendant,  it  appeals.  Affirmed. 

Johnson  &  Lende,  of  Canby,  for  appellant 
Tom  Davis,  Ernest  A.  Mlcfad,  and  D.  L. 
Kennedy,  all  of  Marshall,  and  John  L  Davis* 
of  Bttison,  for  respondoit 

HOI/r.  J.  The  dty  of  Canby,  Minn., 
maintains  a  municipal  gas  plant  to  light  its 
streets  and  also  to  sell  gas  to  private  con- 
sumers. Plain  till  was  occupying  a  building 
fronting  on  the  main  street  in  the  dty.  in 
front  of  the  building  and  across  the  side- 
walk was  a  street  lamp.  The  gas  from 
this  lamp  was  supplied  by  a  pipe  leading 
from  the  gas  main  in  the  street,  and  was 
laid  some  two  feet  below  the  surface,  en- 
tering Into  the  lamp  post  at  a  somewhat 
greater  depth  through  a  "goose  neck"  or  b^t 
pipe  of  lead,  designed  to  prevent  breaks 
when  frost  would  heave  the  ground.  Nearly 
parallel  with  the  pipe  leading  to  the  street 
lamp,  and  some  12  or  18  inches  from  It 
was  a  consumers*  service  pipe  extending 
under  the  sidewalk  and  leading  to  within 
three  feet  of  the  cellar  stone  wall  of  the 
building  occupied  by  plalnttOF,  then  up  to  the 
surface  and  through  the  floor,  which  extend- 
ed about  4  feet  over  the  cellar  wall,  thus 
entering  the  restaurant  conducted  by  plain- 
tiff. Plaintiff  was  Injured  by  a  gas  explo- 
sion when,  having  occasion  to  go  to  the  cel- 
lar, be  strock  a  match  therein.   He  dalms 
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that  tbe  defendsnt  negligently  permitted  a 
leak  to  occur  in  the  pipe  which  supplied  the 
street  lamp,  where  such  pipe  was  attached 
to  the  goose  neck,  that  the  gas  from  such 
leak  followed  along  the  service  pipe,  the 
gronnd  there  being  loose  and  porous,  and 
permeated  the  ground  and  wall  Into  the  cel- 
lar. When  the  testimony  was  all  In,  the 
court  directed  a  verdict  for  defendant,  but 
afterwards  granted  a  new  trial.  Defendant 
now  appeals. 

[1]  The  -appeUant  claims  that  there  was 
proof  of  a  leak  in  that  part  of  the  service 
pipe  over  which  defendant  had  no  control, 
and  therefore  a  verdict  In  plaintUTs  favor 
could  nst  <»i  no  better  foundation  than  a 
mere  guess  as  to  whether  the  gas  In  the  cel- 
lar came  from  the  leak  near  the  goose  neck, 
or  came  from  that  part  of  the  service  pipe 
under  plain tUTs  exclusive  control.  From 
an  examination  of  the  testimony  we  are  of 
opinion  that,  had  the  Jury  found  that  the 
gas  escaped  from  that  part  of  the  eanlp- 
ni«Lt  over  which  defendant  esrardsed  sole 
dominion.  It  could  not  have  beau  said  that 
the  finding  was  ii^thont  support 

[2]  The  main  contention  of  a]n>ellant  is: 
aasoming  that  the  gas  came  from  the  leak 
at  the  eonnecttoi  with  the  street  lamp,  and 
that  the  leak  was  due  to  defendant's  negli- 
gence»  the  city  Is  nererthtiess  not  liable  to 
the  Individual  injured  in  respect  to  the 
operation  of  Its  llghtlns  system,  because 
the  negligence  occurred  In  the  performance 
of  a  governmental  function,  namely,  lighting 
its  streets  for  the  public  good;  in  any 
event,  tliat  It  was  not  a  leak  In  that  pert 
of  the  plant  which  had  any  connection  with 
the  service  to  private  consumers.  At  the 
trial  such  was  the  view  taken  by  tiie  court, 
who  concluded  that  the  case  was  ruled  by 
HUler  V.  City  of  Minneapolis,  75  Uinn.  131, 
77  N.  W.  788.  There  plaintiff  sued  the  city, 
claiming  that  It  had  negligently  permitted 
the  hydrant  of  its  water  system  to  become 
choked  or  clogged,  so  that  the  fire  depart- 
ment  could  not  obtain  water  to  extinguish 
the  Are  that  consumed  plaintiff's  property. 
A  demurrer  to  the  complaint  was  there 
sustained  on  the  ground  that,  although  the 
city  was  not  compelled  to  maintain  a  water 
system,  still  It  was  discharging  a  govern- 
mental duty  in  maintaining  a  fire  depart- 
ment, and  '*for  the  purposes  of  protection 
from  fire,  the  water  idant  and  service  must 
be  regarded  as  a  part  of  tlie  fire  depart- 
ment" 

In  the  Instant  case  the  gas-Ilghtlng  plant 
was  maintained  by  the  city,  not  only  for 
lighting  the  street,  but  also  to  supply  pri- 
vate consumers.  Lighting  its  streets  Is  not 
a  fovemmental  duty  placed  on  the  dty. 
Miller  V.  City  of  St.  Paul,  88  Minn.  134,  36 
N.  W.  271.  It  has  the  privilege  and  power  to 
undertake  the  burden;  but  it  may  refuse, 
or  may  grant  a  franchise  therefor  to  others. 
We  apprehend  that  If  a  franchise  had  been 


granted  by  the  city  to  construct  and  operate 
this  plant,  and  gas  had  escaped  therefrom 
causing  Injury,  an  action  would  lie  against 
the  one  who  held  the  franchise.  Gould  v. 
Winona  Gas  Co.,  100  Minn.  258,  lU  N.  W. 
254,  10  L.  R.  A.  (N.  S.)  88».  The  city  bere 
conducted  its  plant  precisely  as  would  one 
to  whom  It  might  have  granted  a  frandiise, 
with  perhaps  this  difference:  that  a  mu- 
nicipality does  not  expect  much  profit,  if 
any  at  all,  from  Its  ventures  to  serve  the 
public  and  private  convenience.  The  facts 
In  this  case  do  not  sustain  the  contention 
that  the  dty,  In  operating  this  lighting  plant, 
was  performing  a  purely  governmental  func- 
tion, even  If  it  be  conceded  that  a  distinction 
may  here  be  made  between  that  part  of  the 
equipment  which  served  the  public  and  tbat 
which  served  private  consumers.  Sucb  a 
separation  or  distinction  we  regard  unim- 
portant. In  this  state  a  city.  In  maintain- 
ing a  board  of  health,  a  police  or  a  fire  ae- 
partment,  dlscliarges  a  governmental  func- 
tion pure  and  simple,  and  we  believe,  as  to 
these  or  similar  functions,  it  has  no  power 
to  escape  the  burden  imposed  by  granting 
a  franchise  to  any  one  to  perform  in  Its 
place.  But  as  to  furnishing  water,  light, 
etc,  for  private  consumers  and  public  pur- 
poses combined,  the  furnishing  of  which  is 
not  imposed  by  law  as  a  governmental  duty, 
the  city,  if  it  undertakes  so  to  do,  assumee  a 
position  to  those  injured  through  Its  negll- 
gence  therein  which  Is  not  different  from 
what  would  l>e  the  position  of  one  to  whom 
it  had  ^nted  the  right  to  furnish  water  or 
Ught 

Snider  v.  City  of  St  Paul,  SI  Minn.  408^  53 
N.  W.  763,  18  L.  R.  A.  161,  contains  some  ob- 
servations indicating  that  this  dtfendant 
may  not  claim  immunity  from  the  conse- 
quences of  negligence,  because  tt  was  per^ 
forming  a  governmental  duty  In  operating 
this  plant  In  this  day,  when  the  docbrlne 
of  public  ovraershlp  by  munidpaUtiee  of  pub- 
lic utilities  Is  rapidly  gaining  gronnd,  so 
that  nearly  all  public  utilities,  so  called, 
which  have  heretofore  been  supplied  by  Uioee 
who  have  been  granted  franchises  thoefor, 
are  now  overtaken  by  the  municipalities 
themselves,  it  occurs  to  us  that  private  rights 
may  be  Jeopardized  unless  It  be  held  that 
in  overtaking  such  ottllttes  tiie  municipality 
must  exercise  the  same  care  towards  the 
person  and  property  of  the  Individual  that 
was  required  of  one  having  obtained  a  fran- 
diise to  maintain  the  same  ntlUty.  The  con- 
clusion herein  arrived  at  is  supported  by 
able  opinions  in  DicMnson  v.  Boston,  188 
Mass.  695,  7S  N.  E.  68,  1  L.  R.  A.  (N.  &)  664, 
and  Esberg  Cigar  Co.  v.  Portland,  34  Or. 
282,  65  Pac.  061,  43  L.  R.  A.  435,  75  Am. 
St  Rep.  651.  It  may  also  be  stated  that 
in  Hodgtns  v.  Bay  aty,  166  Mich.  687,  1^1 
N.  W.  274,  132  Am.  St.  Rep.  546,  the  lan- 
guage relied  on  to  support  appellants  post 
tiou  In  this  case  was  oUtH; 

Order  affirmed. 
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jusm  T.  GuyBR  ntoN  mining  go. 

<Siipnim  Coart  of  Minnesota.    Dm.  1913.) 
(Byllabut  1$  the  OonrU) 

KXPUtSITES  (I  7*)— DANGKaoUB  FUKUIt  — 

C01CPZ.AIKI— SuincncncT. 

The  complaint  aUegM  In  dfeet  that  the  de- 
fendant left  nntoaided  large  guantitiea  ot  car- 
bide, a  dangerons  Babstance  and  attractive  to 
children  of  tender  yeare,  on  its  premiaes  near 
a  public  street,  knowing  that  such  children 
were  aocDatomea  to  plek  up  the  carbide,  poor 
water  upon  it,  wherebj  gaa  was  ganemted,  and 
then  explode  it  by  applying  a  light;  that  the 
plaintiff's  SOD,  five  jears  old,  secured  some  of 
the  caitide  so  left  by  defendant*  put  it  in  a 
can,  poured  water  on  it  and  In  attempting  to 
light  the  gas  an  exploalon  followed,  wherebr  be 
was  aerionsly  injored.  Held,  that  we  complaint 
states  facta  snffident  to  conatitnte  a  eauae  of 
action. 

[Ed.  Note.— For  other  cases,  see  ExpIoslTH, 
Cent  Dig.  I  3;  Dec  Dig.  |  7.*] 

Appeal  from  District  Court,  8t  Louis 
Ooonty;  Herbert  A.  Dancor,  Jodfe. 

ActloD  b7  Abraham  Janttl,  for  his  minor 
saa,  Ame  Jtuittl,  asalnst  tbe  OUrer  Iron  Min- 
ing Company.  From  an  order  oremllng  de- 
fendant's dunnrrer  to  the  complaint,  defend- 
ant appeals.  Afllimed. 

Paul  H.  Welcb,  of  Dulntb,  for  appellant 
Wm.  B.  Onlkln  and  Jobn  B.  Samnelaon,  both 
of  Dnlndi,  for  reBpondoit 

START,  a  J.  This  Is  an  appeal  from  an 
order  of  tbe  district  eonxt  of  Hie  oonnt?  of 
St  Loals  overmllng  the  def»idanf a  danar^ 
ra-  to  the  complaint  The  action  ma 
Inronght  by  the  i^Untur,  for  the  benefit  of 
his  minor  son,  wbo^  at  the  time  of  his  In- 
jury by  tba  alleged  ne^lgance  of  Qke  drfendr 
ant  was  between  6  and  6  years  old.  The 
complaint  so  far  as  here  material,  alleges  In 
substance  that  at  the  times  therein  stated 
the  defendant  was  atgaced  In  tbe  mining  of 
iron  ore  at  the  city  of  Ereleth,  this  state, 
and  naed  for  the  purpose  of  artiOclal  light 
lug  a  sobetanoe  known  as  carbide,  which, 
wb«D  used  lo  connection  with  water,  ^oduc> 
es  vapon  and  gases  of  a  hl^ily  Infiamable 
character,  and,  whoi  brongbt  in  contact  with 
fire  In  any  way,  will  exptode,  and  Is  a  high- 
ly and  extrem^  dangerons  substance.  It 
la  also*  by  reason  of  tbe  gases  and  vapcna 
that  form  flom  it  when  coming  In  contact 
with  water,  and  the  fact  that,  when  Ore  la 
communicated  to  such  gases  In  any  way.  It 
will  bom  and  excdode,  blghly  attractlTe,  al> 
luring,  and  taiQ>ting  to  children  of  tender 
years,  and  extremely  dangerons  to  them. 
Such  6hildrai  'were  In  the  habit  of  picking 
op  tbe  carbide  so  left  exposed  and  nnguard- 
ed,  which  they  would  place  In  cans  and  pour 
water  npon  it  for  the  pnrpose  of  producing 
gases,  to  tbe  end  tbat  fire  might  be  communi- 
cated to  It  whovby  explosions  would  be 
oented,  all  €t  wblcb  wna  well  known  to  the 
defendant  ^lor  to  tbe  Injury  of  the  plaln- 
tUTe  minor  son.  On  and  prior  to  October  0, 


1911,  tbe  defendaat  caroltaaly  and  MgUgent- 
ly  allowed  large  qnantitleB  of  cart^  to  be 
thrown  and  1^  by  its  emplt^te  upon  its 
premises,  and  also  In,  upon,  and  near  a  pub- 
lic street  of  the  dty,  wholly  exposed  and  ac- 
cessible to  diUdroi  of  tender  years,  without 
guard  ot  any  Und,  wblcb  waa  easUr  obserr- 
ed  by  them  when  in  tbe  street  for  i^ay.  On 
October  6, 3011,  tbe  plalntUTs  minor  ton  and 
a  comrade  of  about  his  own  age  were  play- 
ing In  the  street  and  picked  up  a  abeet  Iron 
can,  which  they  there  found,  placed  therein 
a  quantity  of  the  carbide,  so  left  oxposod 
and  nnguarded  by  the  defndant  and  poured 
water  into  the  can.  As  the  wafer  came  in 
contain  wltti  tbe  carbide^  gases  and  rapors 
were  genvatad,  and,  for  the  purpose  of  see- 
ing the  flame  that  would  be  produced,  and  of 
hearing  the  noise  from  the  explosion  which 
would  be  iwodnced,  by  Igniting  sodk  vapora 
and  gases,  and  by  reason  of  the  youth  and 
inexpuience  and  want  of  Jndement  of  plain- 
tlff*B  minor  son,  he  Ut  a  mattii  and  attempted 
to  lltf&t  tlie  gases,  when  anddenly  a  tenlflc 
exptcoion  followed,  throwing  Mm  into  tbe  air, 
burning  his  head,  face,  hands,  and  body,  and 
otherwise  Injuring  blm. 

Tbe  defendant  here  vcgsn  in  swport  ot  its 
demurrer  tbat  the  complaint  falls  to  show 
any  negllg^ioe-  on  tbe  part  of  the  defendant 
or  any  act  cm  Its  part  iriil^'  was  the  proxi- 
mate cause  of  tbe  Injury  of  plalnttfTs  wofi, 
and,  fortbu',  that  the  complaint  afflrmatlTe- 
ly  ahomi  that  tbe  idaintut  waa  guilty  of  con- 
Mbutory  n^llgence.  It  Is  claimed  In  dUti 
connection,  in  effect  that  tbe  defendant's  al- 
l^ed  acts  In  allowing  large  quantities  of  car- 
bide to  be  thrown  and  left  exposed  and  un- 
guarded upon  the  premises,  and  <hl  and  near 
the  public  street,  were  neither  negligent,  nor 
the  mroxlmate  cause  of  tbe  injury  to  the 
diild,  because  It  appears  from  tbe  allega- 
tions of  the  complabit  that  eaiMde  la  only 
daqgeroos  when  gases  are  formed  by  tbe  ac- 
tion of  water  thereon,  and  wboi  brought  in 
contact  with  flam^  and  tbat  the  proximate 
cause  of  tbe  Injury  was  not  any  ad  of  the 
defendant  but  tbat  of  the  child  in  pouring 
water  upon  the  diurblde  and  attempting  to 
light  tbe  gases  thereby  guerated. 

This  claim  must  be  considered  in  connec- 
tion with  the  allegation  of  the  complaint  to 
the  effect  that  the  defendant  knew,  prior  to 
the  acddoit  tbat  idiildren  were  accustomed 
to  pick  up  tbe  exposed  carbide,  pour  water 
vBon  it  and  explode  tbe  ^  by  lU^itii^  It 
It  Is  quite  obvious  that  the  defendant  was 
guilty  of  negligence,  If  the  ^legations  of  the 
complaint  be  true,  in  leaving  large  quontllleK 
of  carbide  exposed  and  unguarded,  for  it  Is 
clear  from  such  allegations  that  it  ought  in 
the  exercise  of  ordinary  care,  to  have  antici- 
pated that  children  ot  tender  yean  wwe  lia- 
ble to  be  injured  thereby,  espedally  m>  In 
view  of  Its  actual  knowledge  In  tbe  premis- 
es. We  are  unable  to  discern  any  difference 
In  principle  between  the  case  made  by  the 
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allegatluu  of  Uie  compIalBt  berein  and  the 
cases  of  Hattaon  t.  Railway  Co.,  96  Htnn. 
4^7,  lOi  M.  W.  448.  70  L.  B.  A.  606.  Ul  Am. 
St  Rep.  483,  6  Ann.  Cbs.  486,  and  Vms  t. 
City  ct  doqnet.  138  N.  W.  33.  In  the  last  case 
cited  the  defendant  wafi  charged  with  neg 
llgence  In  storli^  explosive  fuse  caps,  with- 
out taking  BuflBdent  precautions  to  prevent 
children  from  getting  posse^dta  of  them. 
The  plaintiff's  son,  a  child  of  tender  years^ 
got  possession  of  one  of  the  caps  and  pro- 
ceeded to  hammer  It  with  a  stone  to  flatt«i 
it  out,  when  It  exploded  and  Injured  him. 
Tt  was  held  that  the  alibied  negligence  of  the 
defendaht  and  the  proximate  canse  of  the 
child's  Injuries  were  questions  for  the  Jury. 
See,  also,  McDowell  v.  Preston,  104  Minn. 
263,  116  N.  W.  470,  18  L.  R.  A.  (N.  S.)  190, 
and  Froeberg  t.  Smith.  106  Minn.  72. 118  N. 
W.  67: 

Tt  Is  obTlons  that  the  complaint  in  this 
action  does  not  show,  as  a  matter  of  law, 
that  the  plaintiff  or  his  child  was  gallty  of 
contributory  negligence.  It  follows  that  the 
complaint  states  facts  solBdent  to  constitute 
a  canse  of  action. 

Order  affirmed. 


JUNTTI  y.  OUTER  IRON  MINING  00. 
(Sopreme  Court  of  Minnesota.   I>e&  8,  1»12.) 

Appeal  from  District  Conrt,  St  Louis  Conn- 
ty;  Herbert  A.  Dancer,  Judse. 

Action  by  Abraham  Jimttl  against  the  Oliver 
Iron  Mining  Company.  From  an  order  over- 
rating a  demurrer  to  the  complaint,  defendant 
appeals.  Affirmed. 

Paul  H.  Welch,  of  Daloth,  for  appellant. 
Wm.  B,  Calkin  and  John  B.  Samoelson,  both 
of  Dnlnth,  for  respondent 

PER  CUHIAM.  Held,  following  Abraham 
Juntti,  for  the  Benefit  of  His  Minor  Son,  v. 
Oliver  Iron  Mining  Co.,  138  N.  W.  67^  in  which 
the  opinion  is  filed  herewith,  that  the  complaint 
states  a  canse  of  action. 

Order  affirmed. 


8IVBRTSON  V.  CITY  OP  HOORHSIAD. 
(Supreme  Court  of  Minnesota.   Nov.  29,  1912.) 

fSyUaiut  by  the  Court.) 

1.  Pebsonai.  Injtjbt  AcnoN— AouiaaiON  o' 
BviDENCB— Inbtboctionb— New  Tbiai.. 

In  this,  a  personal  injury  action,  it  is  held 
that  no  reversible  errors  weTO  made  in  the  ad- 
mission of  evidence  or  in  the  Instmctions  to  the 
jury,  nor  did  the  trial  court  abuse  its  discre- 
tion in  denying  plalntifTs  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was  not 
justified  by  the  evidence,  and  also  on  the 
ground  of  newly  diacovezed  evidence. 

(Ad^tionai  SgOabtu  by  Editorial  Btaf.) 

2.  Appeal  and  Ebboe  {%  1053*)  —  Review  — 
Habhu:ss  Brbob— Aduission  of  Bvidence. 

The  admission  of  evidence,  In  an  action 
for  Injuries  to  bp  employfi  from  a  defective 
boiler,  that  the  man  who  sold  the  boiler  told 
the  defendant  city's  superintendent  of  water 
and  light  department  that  it  had  been  subject- 


ed to  a  test,  does  not  nqnlre  a  xeveisal.  wbeie 
the  court  instructed  that  It  was  the  duty  of 
the  defendant,  before  operating  the  boiler,  ta 
have  it  inspected  by  a  duly  apjwlnted  braler 
Inspector  of  the  state, 

[Bd.  Note.— For  other  eases,  see  Appeal  sad 
Error,  Cent  Dig.  H  4178-4184;  Dec.  Dig.  I 
106.?.*] 

3.  Nequqenoe  (8  140*)— Acnows  —  Ihstbdc- 
Tions  —  "Dibeot"  —  "Pboxiicate"  —  "Im- 
mediate." 

In  instructiona  as  to  the  causal  connection 
between  defendant's  negligence  and  plaintifTi 
injury,  the  use  of  the  word  "direct  instead 
of  the  word  "proximate,"  is  not  error:  the 
word  "proximate"  being  synonymous  with  "di- 
rect" and  "immediate." 

[Ed.  Note^For  otiier  oases,  see  Ne^igcns, 
Gent  Dig.  H  878-881 ;  DeeTbtg.  |  iSk* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  2060-2070 ;  vol.  8,  p.  7637 ;  vol 
IVtS]  ^^"^^  ■         ^  ;   voL  6i  p. 

4.  New  Trial  {\  106*)  —  Gbounds  —  Nbwlt 
DiacovEBED  BviDEncB— Oral  Evidskce. 

Newly  discovered  impeaching  evidence  it 
not  a  ground  for  new  trial,  except  in  extraoi^ 
dinary  cases. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Gent.  Dig.  ||  183,  221-223,  228;  Dec.  DlgTl 
105.*] 

Appeal  from  District  Court,  Clay  Goonty ; 
G.  A.  Nye,  Judge. 

Action  by  Slvert  Sivertson  against  (he 
City  of  Moorhead.  From  an  order  denyli« 
a  new  trial,  plalntUT  appeals.  AflBrmed. 

Peterson  &  Adams,  of  Moorhead,  and  Mc- 
Enroe St  Wood,  of  Fargo,  N.  D.,  for  appel- 
lant. Morton  Barrows,  of  St  Paul,  aud 
Garfield  H.  Rustad,  of  Moorhead.  for  re- 
spondent 

START,  a  J.  On  May  8,  19U,  the  de- 
fendant city  was  maintaining  and  operating 
an  artesian  well  to  supply  water  for  the 
residents  of  the  city  and  for  public  purpos- 
es. The  plaintiff  was  then  an  employe  of 
the  city  as  a  common  laborer  in  and  about 
such  enterprise.  This  is  an  action  to  recov- 
er for  personal  Injuries  claimed  to  have 
been  sustained  by  the  plaintUf  while  oigag- 
ed  in  such  work.  He  allied  in  his  com- 
plaint that  the  defendant  negligently  fur- 
nished for  such  work  an  old,  defective,  and 
dangerous  steam  boiler,  and  that  by  reason 
thereof  the  packlng^  was  blown  ttierebun 
and  the  steam  escaped  with  snch  force, 
without  warning  to  him,  that  he  was  sol- 
ously  injured  thereby.  These  allegations 
were  put  in  Issue  by  the  answer,  and  the  is- 
sues submitted  to  the  jury.  A  verdict  was 
returned  for  the  defendant  The  plaintiff 
made  a  motion  for  a  new  trial  on  the 
grounds  of  error  of  law  occurring  at  the 
trial,  newly  discovered  evidence,  and  that 
the  verdict  was  not  justified  by  the  evi- 
dence. The  motion  was  denied,  and  the 
plaintiff  appealed  from  the  order  denying  it 

[1,J]  1.  The  first  group  of  alleged  errors 
assigned  relates  to  the  rulings  of  tiie  trial 
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court  08  to  tbe  admisaloD  of  evidence.  Hie 
defendant's  superintendent  of  Its  water  and 
light  department,  who  purcliased  tbe  boiler 
in  question,  was  permitted,  over  the  plain- 
tlCTs  objection,  to  testify,  after  answering 
certain  preliminary  questions,  as  follows: 
*'I  asked  Mr.  Sykes,  the  man  who  I  pur- 
chased the  boiler  of,  tf  the  boiler  was  safe, 
and  he  sald.be  had  subjected  it  to  a  test  of 
180  pounds  hydraulic  pressure ;  and  he 
brought  his  maa,  and  he  said  the  same 
thing,  and  I  took  his  word  for  It,  as  he  is 
an  old  boiler  maker." 

It  is  urgeA  by  plaintiff  that  this  ruling 
was  erroneous,  for  the  reason  that  it  was 
not  competent  to  relieve  the  defendant  from 
responsibility  for  failing  to  have  the  boiler 
Inspected  as  required  by  statute  (B.  L.  1905, 
S  2172),  by  hearsay  evidence  of  what  some 
one  Bald  about  a  test  applied  to  It  This 
must  be  conceded,  as  an  abstract  proposi- 
tion; but  It  does  not  appear  from  the  rec- 
ord that  the  evidence  was  oCtered  or  receiv- 
ed for  any  such  purpose.  Precisely  why  It 
was  ofTered  is  not  clear  from  the  record, 
and  we  assume  for  the  purposes  of  tills  ap- 
l>eal  that  the  evidence  was  Immaterial.  The 
trial  court,  however,  In  this  connection,  in- 
structed the  Jury  to  the  effect  following: 
"Under  the  laws  of  this  state  It  was  the 
duty  of  defendant,  before  operating  or  rais- 
ing steam  in  the  boiler,  to  have  It  inspected 
by  a  duly  appointed  boiler  inspe^r  of  this 
state.  Therefore,  If  you  find  that  defend- 
ant's failure  to  have  this  boiler  Inspected, 
ns  required  by  law,  was  in  any  way  respon- 
sible for  the  acddent  complained  of,  then 
defendant  would  be  liable  in  this  action  for 
such  injuries  as  tbe  plaintiff  has  shown 
himself  to  have  sustained  as  a  direct  result 
of  such  failure."  The  attention  of  the  Jury, 
by  this  instruction,  was  specifically  directed 
to  the  necessity  of  an  Inspection  by  a  duly 
appointed  inspector  of  tills  state,  and  by 
necessary.  Implication  excluded  any  other 
inflection  or  test  as  a  substitute  therefor. 
It  is  clear,  therefore,  that  the  admlMdon  of 
tbe  evidence  complained  of  was  not  reversi- 
ble error. 

[3]  2.  The  next  group  of  alleged  errors 
relates  to  the  Instruction  of  the  trial  court 
In  submitting  to  the  Jury  the  question  of  the 
causal  conuection  between  tbe  alleged  negli- 
gence of  the  defendant  and  the  Injury  of  tbe 
plaintur.  Tbe  specific  claim  is  that  the 
coart  erred  in  using  In  this  connection  the 
word  "direct,"  instead  of  the  word  "proxi- 
mate" No  exception  was  taken  at  the  trial 
to  this  Instruction,  or  any  other,  nor  was 
the  court  requested  to  make  It  more  spe- 
cific. The  word  "proximate,"  for  the  want 
of  a  better  one,  Is  usually  used  by  courts  to 
deeignate  the  legal  cause  of  an  injury;  but 
the  word.'*proximate,"  when  so  used,  is  syn- 
onymous with  "direct"  and  "Immediate." 
Nelson  V.  BaUway  Co.,  30  Hlnn.  74-77.  U 
N.  W.  860;  Ramer  t.  Canfl^d,  86  Minn. 


90-92,  30  N.  W.  435^  1  Am.  St  Bep.  654: 
Ermentrout  v.  Insurance  Co.,  63  Minn. 
308,  66  N.  W.  635,  30  L.  B.  A.  346,  66  Am. 
St  Bep.  481.  Tbe  instruction  was  legally 
correct,  and  if  there  was  any  reason  to  ap- 
prehend that  the  Jury  might  be  misled  by 
the  use  of  the  word  "direct,**  instead  <kC 
"proximate,"  It  was  the  duty  of  counsel  to 
call  the  matter  to  the  attention  of  the  court, 
and  ask  for  a  more  spedflc  Instruction. 

Several  other  alleged  errors  of  the  trial 
court  in  its  Instructions,  and  In  failii^  to 
give  instructions  upon  Its  own  motion,  none 
of  which  was  requested,  are  here  urged  as 
a  ground  for  reversal.  We  find  no  reversi- 
ble error  in  the  instructions  as  given,  nor 
did  the  court  err  in  not  giving  instmctlons 
not  requested. 

[4]  3.  The  last  contention  of  the  plaintiff 
to  be  considered  is  to  the  effect  that  the 
trial  court  erred  in  denying  his  motion  for 
a  new  trial  on  the  ground  that  the  verdict 
was  "contrary  to  the  evidence,*'  and  also  on 
the  ground  of  newly  discovered  evidence.  A 
consideration  of  the  evidence  and  the  affi- 
davits as  to  tbe  alleged  newly  discovered 
evidence  has  led  us  to  tbe  conclusion  that 
the  question  wbether  tbe  plaintiff  was  in- 
jured as  a  result  of  the  defendant's  negli- 
gence was  one  of  fact  to  be  determined  by 
the  Jury,  and,  further,  that  tbe  newly  dl»- 
covered  evidence  was  largely  Impeaching, 
which  is  not  a  ground  for  a  new  trial,  ex- 
cept In  extraordinary  cases,  which  this  is 
not  and  that  the  court  did  not  abuse  its 
discretion  In  denying  the  motion  for  a  new 
trial  on  either  of  tbe  Eronnds  urged. 

Order  affirmed. 


In  re  JTDICIAL  DITCH  NO.  14  OF  MAR- 
TIN COUNTY. 

DODGE  et  aL  v.  MABTIN  COUNT?. 

(Supreme  Court  of  Minnesota.  Nov.  22, 1912.) 

(8yUahu$  Ij/  t^e  Ocvrt.) 

1.  Dbainb  (S  36*) —Assessments  — Appeu. 

VBOM  Dacision  of  Viewers. 

On  the  trial  of  an  appeal  from  the  report 
of  tbe  viewers  In  drainage  proceedings,  the  in- 
structions of  tbe  trial  court  are  construed,  and 
held  to  have  in  effect  laid  before  the  jury  for 
consideration  tbe  determination  of  tbe  viewers 
in  the  matter  of  the  assessment  of  benefits, 
and,  ai  so  constraed,  tbe  inBtnictions  were 
prejudicial  to  appellants. 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  »  44-50;  Dec  Dig.  8  36.*} 

Z  Dbains  ({  36*)  —  AssEssMEinB  — Atfuz. 

ntoii  Decisiok  of  Vibwebs. 

Such  appeals  bring  the  matter  of  damages 
and  benefits  before  tbe  conrt  for  trial  de  novo, 
and  the  amount  awarded  by  tbe  viewers  is  not 
a  proper  matter  for  consideration  by  the  Jury. 

[Ed-^Note.— For  other  casea,  «••  Drains, 
Cent  Dig.  H  44-^!0;  Dec  Dig.  |  86.*] 

Appeal  from  District  Court,  Martin  Goniw 
ty ;  James  H.  Qulnn,  Jadg& 
In  ttie  matter  of  Jndldal  Dltdi  No.  14  of 
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Marthk  Oount^.  L.  A.  Dodge  and  otha»» 
landowners,  appealed  from  an  assessment 
and  demanded  a  trial  bj  Jury,  nnder  Laws 
1900.  c.  230  (Ber.  Laws  Supih  1000,  ||  2661— 
44  to  2651 — 106).  From  an  order  denrbiK  a 
new  trial,  the  landowners  ai^ieal.  QTrder 
reversed,  and  new  trial  granted. 

J.  B.  Hayeraft,  of  Madella,  for  aiv^lanti. 
Albert  B.  Allen,  of  Fairmont,  for  respondent 

BSOWN,  J.  In  Judicial  dltcb  proceedings, 
pending  In  tbe  coart  below,  app^lants,  land- 
owners whose  land  waa  assessed  for  benefits 
to  result  from  the  construction  of  the  drain, 
appealed  from  the  assessment  as  made  by 
the  viewers  and  aK>roTed  by  the  court,  and 
demanded  a  trial  of  the  issne  by  a  Jury,  as 
provided  for  by  chapter  230,  Ijaws  1906  (Rev. 
lawB  Supp.  1909,  H  2651-44  to  2651—106). 
The  appeal  came  on  for  trial,  and  the  sole 
Issne  litigated  was  the  question  of  benefits 
to  appellants'  land.  Tlie  Jury  returned  a 
verdict,  fixing  the  ben^  at  the  anm  of  f2,- 
ISb;  the  same  being  the  exact  amount  fixed 
by  tbo  TleirarB.  A  new  trial  was  denied, 
from  which  order  this  appeal  was  taken. 

The  motion  for  a  new  trial  was  founded  in 
the  main  upon  aUeged  erroneous  instructions 
to  the  Jnry,  and  whether  the  instructions 
complained  of  were  prejudicial  to  appellants 
preamta  tbe  only  question  on  this  appeaL 
Tlie  court  In  ita  charge  to  the  Jury  referred 
to  the  statutes  on  the  subject  of  drainage  of 
wet  and  overflowed  lands,  and  to  tbe  pro* 
ceedlngB  necesaaxy  to  tbe  comiAetlfm  of  a 
drainage  project  Among  other  thlogs  the 
court  said  that  one  of  the  essential  steps  was 
the  ascertalnmoit  and  the  equalisation  of 
the  amount  each  tract  of  land  should  bear 
toward  the  expense  of  constructing  tbe  drain, 
and  to  that  end  that  the  court  was  required 
at  a  certain  stage  of  the  proceedings  to  ap- 
point viewers,  whose  duty  it  was  to  examine 
tbe  affected  land  and  assess  the  damages  or 
benefits  necessarily  to  ranlt  from  the  ini- 
provement  The  Jnry  was  informed  that  In 
compliance  with  the  statutes  viewers  had 
been  appointed  in  this  proceeding  for  the 
purpose  stated,  and  that  the  viewers  so  ap- 
pointed "nent  out  and  assessed  the  benefits 
whitdi  in  their  Judgment  would  accrue  to 
each  of  the  pieces  of  laud  affected.  *  •  • 
Those  men  qualified,  went  out,  and  per- 
formed their  duties,  as  the  law  requires  them 
to  do,  of  wiiat  In  their  Judgment  were  tbe 
benefits  which  each  tract  of  land  would  re- 
ceive— the  amount  tliat  each  tract  would  be 
benefited  by  the  construction  of  the  drain." 
Tbe  court  further  stated  that  upon  the  pres- 
entation of  the  viewer's  report  it  became  the 
duty  of  tbe  court  to  examine  the  same,  and 
to  approve  or  reject  or  modify  the  allow- 
ances made  by  tbe  viewers,  as  the  facts  pre- 
sented Justified  or  demanded.  In  this  con- 
uectlon  tbe  court  further  said :  "Now,  when 
tbe  court  makes  Its  order,  it  Is  what  Is 
known  as  the  final  order,  and  it  fixes  the 


amount  of  benefits  vriilcft  !t  appears  to  the 
court  is  reasonable  and  .ri^  under  all  dr- 
cumstanoes,  as  shown  by  the  i^oofB  offered.** 
The  court  then  stated  that  tbe  law  grants  to 
penHms  affected  by  the  ditcli,  and  where 
lands  are  assessed  for  benefits,  tbe  right  to 
demand  a  Jury  trlH,  and  to  thus  review  the 
action  of  the  viewers  and  tbe  eonrt;  that 
in  the  present  case  app^Iants  were  within 
Uieir  rights  in  ajwesUng  ttom  the  final  order 
of  the  court  approving  tbe  action  <^  the 
viewers,  and  that  tbe  Jury  should  determine 
the  merits  of  the  issue  from  tbe  evidence 
presented  to  them.  Following  this  the  court 
again  referred  to  the  determination  by  the 
viewers  in  the  following  langu^:  "i  miglit 
say,  BO  that  you  may  clearly  understand, 
that  the  viewers  and  the  court  should  under- 
take *  *  *  to  assess  the  benefits  so  as 
to  equalise  the  payments  among  the  different 
lands  that  are  affected  by  tbe  dltdi,  so  that 
each  one  will  pay,  as  near  as  can  be^  In 
accordance  with  their  actual  benefits,  no 
more  and  no  less.  That  is  the  purpose  of 
the  law.  That  is  why  the  viewers  go  out 
there,  and  one  of  the  principal  reasons  wtiy 
the  viewers  are  sent  out  there,  why  the 
court  reviews  it  afterwards,  and  why,  finally, 
if  a  man  asks  for  it,  a  Jury  Is  Impaneled  for 
the  purpose  of  assessing  benefits,  to  get  it 
as  near  right  and  to  get  it  as  near  in  ac- 
cordance with  what  the  actual  benefits  will 
be,  as  possible."  The  charge  of  the  court  in 
other  respects  dearly  stated  to  the  Jnry  the 
rules  of  law  controlling  their  consideration 
of  the  case*  and  was  cmnplete  and  unobjec- 
tionable 

[1.2]  An  appeal  of  tUs  cbaracter  brings 
to  tb«  district  court,  fox  ttUl  de  novo,  the 
issue  of  benefits  or  damages*  as  tbe  case 
may  b%,  and  should  be  there  determined 
without  reference  to  the  conclusion  reached 
by  tite  viewers.  The  object  <tf  tbe  law  In 
granting  the  rigbt  of  anwal  la  to  afford  Uke 
appellant  tbe  light  to  tbe  independent  Jnds- 
meat  ot  a  Jury,  nsinfiuenoed  by  tbe  result 
fMm  wbicb  tbe  appeal  was  takoL  If  In 
any  sacSx  case  tbe  Jury,  by  the  charge  of  tbe 
court  OT  otbtfwlse,  is  led  to  tbe  oondn- 
sion  that  consideration  and  respect  sbonld  be 
given  tbe  assessment  made  by  the  viewers, 
the  appellant  is  deprived  of  his  rl^t  to  tbe 
separate  opinion  of  the  Jnry,  and  Ws  appeal 
becomes  fruitless.  In  the  case  at  bar  we 
cannot  escape  the  conclusion  that  the  In- 
structions complained  of  tended  strongly  to 
Impress  upon  tbe  Jury  that  view  of  the  case. 
That  it  bad  such  effect  is  made  apparent  by 
the  result  Tbe  verdict  concurred  exactly 
with  the  report  of  the  viewers.  We  are  not 
to  be  understood  as  intlmatinK  that  the  court 
below  intMided  to  Influence  the  Jury  in  tbe 
suggested  direction.  AH  tliat  the  court  said 
to  them  was  abstractly  correct;  but  it  was 
unnecessary,  and  its  natural  tendency  was 
to  create  an  erroneous  impression  on  the 
minds  of  the  Jury  prejudicial  to  appellanta. 
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The  Tiewere*  report,  Indvding  Uie  amotmti 
of  benefits  thereby  awarded,  was  before  tbe 
Jury,  not  as  erldenoe  bearing  upon  tbe  ancB- 
tlon  of  benefits,  but  as  a  part  of  tbe  pro- 
ceedings, and  the  Jnry  could  not  property 
consider  tbe  same  upon  the  Issue  to  be  by 
then)  decided.  Ballway  Co.  v.  Duncan,  87 
Minn.  91,  91  N.  W.  271.  A  reference  to 
that  report  by  counsel  woold  have  consti- 
tnted  error.  Pierce  t.  Brennan,  88  Hlnn. 
t$0.  92  N.  W.  S07;  McKenaie  t.  Banks,  94 
Minn.  496,  lOS  N.  W.  497.  And  if  such  ref- 
erence by  coonsel  would  constitute  error,  for 
a  stronger  reason  would  instructions  of  the 
conrt,  in  language  naturally  tending  to  Im- 
press upon  the  minds  of  the  Jury  the  Import- 
ance _of  the  viewers*  determination  of  the 
subject-matter  of  the  litigation,  constitute 
error.  While,  as  already  suggested,  tbe  in- 
tmctions  complained  of  stated  correct  prop- 
ositions of  law,  and  were  not  in  fact  In- 
tcai<ted  to  influence  tbe  Jury,  yet  it  Is  clear 
that  such  was  the  effect  The  charge  of  the 
court  must  be  construed  from  the  standpoint 
of  the  jury,  and  the  impression  lUcely  to  be 
created  by  what  the  court  said  to  them. 
Hftlland  t.  Mailand,  88  Minn.  453,  86  N.  W. 
44S.  The  natural  effect  of  the  charge  In 
tblB  case  was  to  lay  before  the  Jury  the  con- 
elusion  readied  by  tbe  viewers,  leaving  with 
them  tbe  Impression  that  such  report  was 
im^ier  for  consideration  in  reaching  their 
verdict 

Our  conclualcm,  th^fore.  Is  that  In  this 
the  court  erred  to  tbe  prcdndlce  of  appd- 
lants. 

Order  reversed,  and  new  trial  granted. 


OT>ONNBLi.  V.  DAILY  NEWS  €X>.  OF 
MINNBAPOLIS. 

<8apreme  Court  of  Uinneaota.  Mot.  22,  1012.) 

(BpUabut      Oe  Cewrt) 

1.  OoiRiuon  (I  148*)— Offeb  and  Accspt- 

AHCE^TSLKaBAUa— FBIOa  NBGOTIATIons. 

A  telMta^ic  olFer  of  employment,  which 
is  manifestiy  the  result  of  prior  verbal  negotia- 
ttoiu,  and  which  al<»ie  does  not  purport  to  con- 
tain all  tbe  essential  terms  of  a  contractual  of- 
fer, must  be  considered  as  though  the  language 
thereof  had  been  used  at  the  coDclofiion  of  the 
neiEotlatioiis,  or,  convezsely,  as  tiumf^  express 
reference  to  the  substance  of  the  negotiati<»u 
had  been  incorporated  in  the  telegram;  and 
the  terms  of  the  contract  created  by  a  tele- 
jcnaphic  acceptance  of  such  offer  are  to  be 
gatnend  from  the  telegrams  and  tbe  negotia- 
tions taken  together,  and  not  from  the  tde- 
grams  alone. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
OenL  Dig.  f  731 ;  Dec.  Dig.  |  148.*] 

2.  Fbauds,  Statutk  or  (*_  53*)— Contracts 

NOI  TO  BK  PEBFOKUBD  WmnN  OlTE  YEA.B 
— EhlPLOTlBllT. 

A  contract  tar  services,  which  by  Its  terms 
■hows  that  it  is  not  to  be  performed  or  is 
incapable  of  performance  within  one  year  from 
the  making  thereof,  is  within  the  statute  of 
frauds;  but  a  c<mtnct  for  me  year's  services. 


commencing  on  tbe  date  on  which  tte  contract 
is  made,  is  not  within  the  statute. 

[DO.  Note.— For  oOu  eases,  see  Trands,  Stat- 
ute ol,  Otet  Dig.  I  80;  Dee.  Dig;  |  B8.*) 

8.  E^uM.  STATun  or  a  U8*)— Sunxoixif- 

CT  or  HfelCOBAnDUlf— nLBaBAU  AlTD  LVT- 

VER. 

Defendant's  telegtai^lc  olffer  ot  employ- 
ment, and  Its  letter  ezplanatoiy  thaw^  and 
the  plain titTs  tel^raphic  accepUnce,  Md  not 
to  be  sufficient  writings  to  satisfy  t^  statute  ot 

frauds. 

[EJd.  Note.— For  otiier  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |S  2e2-26C;  Dec  Dig.  i 

ua*] 

4.  Fbauds,  Statute  or  ({  158*)— Contkaots 
Not  to  be  Fbbfobubo  Wrmiif  One  Txak— 
GomfERCEifBiTT  or  Prbtobicancb. 

Where  the  date  for  the  commencement  of 
tbe  performance  of  a  contract  is  shown  by  the 
same  evidence  which  establishes  the  contractual 
conseDSUs,  such  date  must,  for  the  purpose  of 
determining  the  applicabllity  the  statute  of 
frauds,  be  deemed  to  appear  from  tlie  ternis 
of  the  contract 

[Dd.  Note.— For  otiier  cases,  see  Frauds.  Stat- 
ute of,  Out  Dig.  H  87&-A76;   Dec.  Dig.  } 

irsa^ 

6.  f^uns,  Statitte  or  ({  63*)— Ooittbaots 
Not  to  be  Pebtobmsd  wttsin  One  Tu>— 

OOUfKNCBlCBHT  Or  FEHPOSICANOE. 

Contract  fdr  one  year's  tmplajment  con- 
sidered, and  Mid  to  show  by  its  terms  that  Ihe 
commeucement  of  Ito  performance  was  to  be- 
gin In  the  future,  thus  bringing  it  within  the 
operation  of  the  statute  of  frand*. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  I  89:  Dec.  Dig.  S  S3.*} 

&  FSAUDB,    STATOTB  own  53*)— GONTRAOZB 

Not  to  be  Perfobhto  within  One  Tbae— 

COlOnBNCEHBNT  OF  PSBrOBUANCB. 

In  determining  the  applicability  of  the 
statute  of  frauds  to  a  contract  vi  employment 
the  date  ai  the  contract  will  not  be  wesumed 
to  be  the  date  for  the  commencement  cf  its  per- 
formance, where  it  affirmatlTaly  a^ean  from 
the  terms  of  the  contract  that  a  subaeqoent 
date  therefor  Is  contemplated. 

[EJd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Oent  Dig.  I  80;  Dec.  Dig.  |  S3.*] 

7.  inuui»,  Stattttx  or  a  44*)— Oontbaots 
Not  to  be  Pkbtobmed  Within  One  Yeah— 
De  Miniuib. 

The  doctrine  of  de  mlninois  cannot  be  in- 
voked to  avoid  the  operatioo  of  the  statute  of 
frauds  up<m  a  contract  whldi  its  terms  is 
not  to  be  pofonned  wlfliln  one  year. 

[Bd.  Note.— Fw  otiier  cases,  see  Frauds,  Stat- 
ute of.  Oent.  Dig.  ff  66.  92;  Dec  Dig.  f  44.*} 

Appeal  from  District  Court,  Hoinepln 
County ;   Andrew  Holt  Judge. 

Action  by  Charles  A.  O'Donnell  against 
the  Daily  News  Company  of  Minneapolis. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

A.  B.  Jaduon,  of  MlnneapoUs,  for  i^pel- 
lant  WUaon,  Mercer,  Swan,  Ware  k  Sttnch- 
fleld,  of  Hinneapolls,  for  reBpoDdent 

PmuP  IL  BBOWN,  J.  ThiB  la  an  action 
for  damages  for  breadi  of  an  alleged  contract 
for  the  plaintlfl'B  empl(^ment  aa  advertising 
manager  for  the  defendant  the  Minneapolis 
Daily  News.  The  case  was  tried  to  tbe 
court  without  a  Jury.   Findings  were  filed. 
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it  being  held  that  the  plahitlfl  was  entitled 
to  recover  of  the  defendant  the  enm  of  $66, 
and  judgment  was  ordered  to  be  entered  ac- 
cordingly. Whereupon  the  plaintiff  made  re- 
quest for  substituted  or  additional  Qndlngs, 
which  request  was  denied,  and  judgment  was 
entered  as  ordered.  This  is  an  appeal  by 
the  plalntlft  from  the  judgment  so  entered. 

The  facts,  as  gathered  from  the  midi^nt- 
ed  evidence  and  the  findings  of  the  court,  are 
as  follows: 

On  January  27.  1810,  the  plaintiff  came  to 
St  Paul,  met  the  president  and  g^wal  man- 
ager of  the  defendant  corporation,  and  orally 
proposed  to  enter  the  employment  of  the 
defendant  aa  Its  advertising  manager  at 
Blinneapolis,  at  a  salary  of  $90  per  week,  for 
the  first  year,  and  moving  expenses  from 
his  then  home  at  Germantown,  Pa.  No  di- 
rect reply  was  made  by  the  def aidant's  r^ 
reamtatlveB  to  this  proposition,  but  the  par- 
ses eotend  Into  a  general  conversation  with 
reference  to  employing  the  plaintiff  as  the 
detendant/s  advertialng  manager  at  Mlnne- 
apt^  In  tbe  oonrse  of  this  conversaUon 
the  defendants  president  objects  to  the 
propoaition  aa  to  tbe  payment  of  the  plain- 
tiff's moving  expenses,  and  suggested  that 
he  would  prefer  to  pay  the  plaintiff  a  definite 
sum,  $2B0  or  $800,  to  cover  such  expoises,  to 
which  suggestion  the  plaintiff  aasented,  as 
being  satisfactory  to  him.  The  plaintiff  also 
stated  that  he  wanttf  a  contract  for  at 
least  a  year;  bnt  the  defendant's  represoita- 
ttves  said  nothing  as  to  the  length  of  time 
for  which  the  contract,  was  to  continue, 
though  they  did  Intimate  strongly  that  they 
did  not  wish  the  plaintiff  to  use  a  position 
with  the  defmdant  aa  a  stepping  stone  to 
a  position  with  some  other  newspaper.  It 
was  agreed  betwerai  the  parties  that,  if  a 
contract  should  be  made,  the  plaintiff  could 
r^rt  for  work  at  Minneapolis  in  about  a 
week  from  the  date  of  the  conversation,  or 
on  February  7th,  and  that  such  would  be 
agreeable  to  the  defsidant  The  negotia- 
tions then  dosed,  without  any  contract  hav- 
ing be^  made,  but  with  the  understanding 
that  the  plaintiff  would  receive  a  telegram, 
upon  bis  return  to  his  home,  relative  to  his 
application  for  the  position.  The  plaintiff 
then,  after  receiving  from  the  defendant's 
president  a  check  for  $75  to  cover  the  ex- 
penses of  the  trip  which  he  had  made  to 
St.  Paul  In  order  to  have  the  conference 
above  described,  returned  to  bis  home  in 
Germantown,  where,  on  January  30,  1910, 
he  received  the  following  telegram  from  the 
defendant:  "Minneapolis,  Minn.,  1 — 29 — 10. 
To  Charles  A.  CDonnell,  243  Durham  St, 
Airy.  Come  for  $65.00  per  week,  without 
payment  of  moving  expenses.  When  can  you 
report?  J.  Uurgesa,  Minneapolis  Dally  Not^s." 
Ill  reply  to  this  message,  the  plaintiff,  on 
January  SI,  1910,  sent  to  the  defendant  the 
following  telegram :  "All  right,  will  be  there 
next  Monday" — ^whlch  day  fell  on  February 


7th.  After  sending  this  message,  bnt  on 
the  same  day,  he  received  a  telegram  from 
the  defendant  as  follows :  "Have  made  other 
arrangements.  Will  not  need  you  now." 
And  likewise,  on  the  same  day,  be  received 
the  following  letter  from  the  defendant: 
"Mhineapolis,  Mtain.,  Jan.  29,  1910.  Mr. 
Chas.  A.  (yDonnell,  243  B.  Durham  St,  Phil- 
adelphia, Pa.  Dear  Mr.  O'Donnell:  I  wired 
you  to-diay  as  follows:  *Oome  for  $W  per 
week  without  payment  of  moving  expenaea. 
When  can  yon  r^rtT*  I  prefer  to  pay  yon 
$6.00  more  jfer  week  salary  than  to  pay 
your  moving  vxpauea,  simply  as  a  matter 
of  bookkeeping,  and  because  it  is  not  our 
practice  to  pay  eipoi^  of  this  sort  I 
hope  tliat  this  will  be  satisfactory  to  you, 
and  that  yon  will  come  on  the  field  at  once. 
I  may  aay  that  I  am  very  much  pleased  at 
this  arrangement  myself,  and  am  g^d  to 
have  you  associated  with  me  in  the  conduct 
of  the  AQnneapolis  Dally  Newa.  I  am  ex- 
pecting that  yon  wUl  be  able  to  report  by 
Feb.  7th.  With  kindest  personal  regards,  I 
am,  yonra  for  fonslneas.  The  Mtame^wUs 
Daily  News,  by  J.  Burgess,  Uanager." 

Previously  to  the  receipt  of  the  telegram 
notifying  him  tliat  he  was  not  wanted  for 
the  position  In  question,  the  plaintiff  had 
surrendered  the  lease  for  ills  home  In  Gez^ 
mantown,  and  had  begnn  to  pai^  and  ship 
his  fumiture'&nd  household  effects  to  Ifinne- 
apolls ;  and  on  February  T.  1910,  he  reported 
at  the  office  of  the  defendant  in  the  said 
last^mentioned  dty,  ready  and  wllUng  to 
commence  work,  but  the  defendant  refused 
to  allow  him  to  do  any  wdrk  for  It,  Its  al- 
leged reasons  for  such  refusal  being  Imma- 
terial in  the  view  which  we  take  of  tbe  case. 
The  plaintiff  thereafter  made  diligent  effort 
to  find  other  employment  Imt  failed  to  get 
any,  except  to  the  extent  of  earning  $500 
during  the  following  year. 

Aside  from  the  ultimate  questions  pre- 
sented to  this  court  for  determination,  tbe 
above  stetement  r^resents  the  substance  of 
not  only  the  findings  made  by  the  court  bnt 
also  the  substituted  or  additional  findings 
requested  by  the  plaintiff,  and  thus  we  are 
relieved  of  the  necessity  of  passing  upon  the 
propriety  of  the  court's  denial  of  the  plaln- 
tltTs  request  for  additional  findings,  except, 
of  course,  in  so  far  as  such  request  may 
Involve  the  ultimate  questions  Involved. 
These  questions  are:  (1)  Was  the  contract 
which  was  entered  into  by  tbe  parties  one 
for  an  Indefinite  period  at  a  fixed  salary  of 
$65  per  week,  or  was  It  a  contract  for  a 
year's  services  at  such  salary?  (2)  If  the 
contract  was  for  a  year's  services,  what 
must  be  deemed  to  be  the  date  contemplated 
thereby  for  the  commencement  of  its  per- 
formance?— this  question  being  material  up- 
on the  defense  of  the  statute  of  frauds. 

[1]  1.  Upon  the  first  of  these  questions 
we  must  hold,  with  the  plaintiff,  that  tbe 
contract  which  was  closed  by  the  plaintiff's 
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tele^m  of  acceptance  of  date  Janusr;  Slst 
was  not  for  an  Indefinite  period,  but  for  the 
term  of  one  year.  It  seems  clear  to  us  that 
while  the  telegrams  above  QQoted,  taken 
alone,  did  not  constitute  a  contract,  yet 
that  the  defendant's  telegram  of  January 
29th  must  be  considered  in  connection  with 
and  aa  supplementary  to  the  negotiations 
which  took  place  on  January  2Tth,  and  thai 
when  so  interpreted  it  must  be  read  as 
though  it  had  been  written  out  substantial- 
ly as  follows:  "Beferring  to  our  negotia- 
tions of  January  27 tb.  In  the  course  of 
which  yon  offered  to  take  the  position  of 
advertising  manager  for  the  Minneapolis 
Dally  News  at  a  salary  of  f60  per  week  Tot 
the  first  year,  with  an  allowance  for  moving 
exi>en8ea,  we  have  decided  to  offer  yon  (65 
per  week,  without  moving  expenses."  Such 
an  interpretation  of  the  tel^^m  is,  fur- 
thermore, strongly  supirarted  by  the  defend- 
ant's letter  of  January  81st,  explaining  the 
telegram.  And  If  such  be  its  proper  inter- 
pretation, we  think  it  clearly  follows  that 
the  offer  made  th^eby  was  for  a  year's  em- 
ployment Conversely  stated,  our  conclusion 
is  tliat  the  wliole  transaction  which  culmi- 
nated In  the  defendant's  offer  by  telegraph 
should  he  considered  Just  as  If  the  language 
of  the  telegram  had  been  used  by  the  de- 
fendant's officers  at  the  conclusion  of  the 
negotiationB  which  took  place  on  January 
27th,  and  the  offer  made  thereby  had  there- 
upon been  accepted  by  the  plaintiff  In  the 
words  of  his  telegram  of  acceptance.  All 
the  drcamstances  of  the  transaction  point 
to  this  cou<ausion,  of  which  may  be  mention- 
ed the  character  of  the  work  contemplated, 
the  distance  which  the  plaintiff  was  expect- 
ed to  move^  with  his  household  effects  and 
his  Cunily,  the  uneasiness  of  the  defend- 
ant's manager  lest  the  plaintiff  would  aban- 
d.on  the  work  soon  after  taking  It  up,  and 
the  plaintiff's  expressed  expectation  of  a 
year's  employment,  to  which  the  defend- 
ant's officers  made  no  objection.  And  in 
the  latter  connection  we  will  say  that  if 
such  officers,  being  apprised  of  the  plaintiff's 
expectation  of  a  year's  contract  and  then 
knowing  that  his  proposition  was  based 
thereon,  refrained  from  expressing  them- 
selves in  this  regard,  and  thereafter  sent 
the  telegram  first  above  mentioned,  pursu- 
ant to  a  secret  Intention  that  the  contract 
should  be  subject  to  termination  by  them  at 
will  or  upon  a  week's  notice,  then  it  does  not 
now  lie  in  the  mouth  of  the  defendant  to 
assert  such  Intention.  We  hold  that  the 
contract  was  for  a  period  of  one  year  at  a 
salary  of  $6S  per  week.  See  Smith  v.  Theo- 
bald, 86  Ey.  141,  6  8.  W.  894,  9  Ey.  Law 
Rep.  449. 

[2, ),  t]  2.  This  brings  us  to  the  second 
question,  which  in  its  general  form  is:  Was 
the  contiract  within  the  statute  of  frauds, 
as  being  a  contract  not  to  be  performed 
within  one  year  from  the  making  thereof? 
In  tta  ultimate  analysis,  however,  the  ques- 


tion here  is:  What  must  be  deemed  to  be 
the  date  contemplated  by  the  contract  for 
the  commencement  of  Its  performance?  For 
It  is  settled  that  a  contract  for  services, 
which  by  its  terms  shows  tbat  it  Is  not  to  be 
performed  or  is  incapable  of  performance 
within  one  year  from  the  making  thereof,  lu 
within  the  statute  (Spinney  v.  Ulll,  81  Minn. 
316,  84  N.  W.  116;  White  v.  Fltta,  102  Me. 
240,  66  AtL  S33,  16  L.  R.  A.  [N.  S.]  313,  120 
Am.  St  Rep.  483;  Chase  v.  Hlnkley,  126 
Wis.  76,  lOB  N.  W.  230,  2  li.  B.  A.  [N.  S. 
738,  HO  Am.  St  Rep.  896,  5  Ann.  Gas.  328 ; 
Lee  V.  Hill,  87  Va.  497,  12  S.  E.  1052,  24 
Am.  St  Rep.  666;  Fertilizer,  etc.,  Oo.  v.  Re- 
nean,  84  Miss.  904,  48  South.  202.  136  Am. 
St  Bep.  607),  while  a  contract  for  one  year's 
services  commendug  on  the  date  of  the  con- 
tract la  not  within  the  statute  (Sanborn  v. 
Fireman's  Ina  Co.,  82  Mass.  [16  Gray]  448, 
77  Am.  Dec  419) ;  and  it  la  also  clear  that 
the  writings  in  the  instant  case  are  not 
sufficient  to  satisfy  the  statute  (Palmer  v. 
Marquette,  etc.,  Co.,  82  Mich.  274;  S^moor 
V.  Oelrlchs,  156  Cal.  782.  106  Paa  88,  184 
Am.  St  Rep.  164). 

[4]  Does,  then,  the  contract  here  Involved 
show  that  it  was  not  to  be  performed  or  was 
incapable  of  performance  within  one  year 
from  the  date  on  which  It  was  made,  Janu- 
ary 81,  1910?  The  plaintiff  contends  that  It 
does  not  so  appear,  Insisting  that  it  must  be 
deemed  to  be  for  one  year's  services,  begin- 
ning January  Slst  and  ending  on  tbe  saoie 
date  In  the  following  year.  The  defendant 
on  the  other  hand,  contends  that  the  con- 
tract was  tor  services  beginning  February 
7th.  As  between  these  two  contentions,  we 
hold  with  the  def^idant  ^at  February 
7th  was  the  date  on  which  the  performance 
of  the  contract  was  to  commence  Is,  we 
think,  manifest;  and,  moreover,  as  this  fact 
la  established  by  the  same  evidence  which 
establishes  the  contractual  consensus,  the 
date  for  the  commencement  of  the  perform- 
ance of  the  contract  must  be  deemed  to  ap- 
pear on  its  face,  or  at  least  to  be  fixed  by 
its  terms.  February  7th  was  the  date  in 
the  minds  of  the  parties  throughout  the 
negotiations,  and  such  date  was  expressly 
incorporated  in  the  contract  by  the  tele- 
grams and  the  letter  above  quoted.  It  was 
the  date  fixed  as  giving  the  plaintiff  a  rea- 
sonable time  in  which  to  reach  Minneapolis 
from  his  home  in  another  state,  and  the  dis- 
tance he  would  have  to  travel  In  order  to 
reach  Minneapolis  precluded  the  possibility 
of  bis  actually  beginning  work  In  that,  city 
on  the  date  of  his  tel^ram  of  acceptance. 

[t]  Undoubtedly  the  parties  could  have 
contracted  that  the  plaintiffs  services,  and 
his  pay,  should  be  deemed  to  begin  January 
31st;  but  they  did  not  do  this.  Nor  did  they 
leave  the  date  undetermined.  They  fixed 
February  7th  as  the  date  when  the  plaintiff 
should  come  and  take  the  position  contract- 
ed for.  Until  that  date  his  time  was  his 
own,  to  do  with  as  he  lAeased,  provided  only 
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that  he  reported  to  tlie  defendant  at  Mlime- 
apollfi  on  February  7th.  Could  It  snccesB- 
ftilly  be  contended  that  the  date  of  the  con- 
tract was  the  date  for  the  commencement 
of  Its  performance,  If  March  7th,  or  any 
later  date,  had  been  spedfled  as  the  day 
on  which  the  plaintiff  was  to  report  for 
work?  If  not,  how,  then,  can  the  contention 
made  here  prevail?  The  only  difference 
would  be  that  an  employer  might  more 
readily  agree  to  pay  a  week's  salary  with- 
out serrlce,  In  order  to  get  a  desired  em- 
ployfi,  than  he  would  agree  to  pay  a  mouth's 
salary,  or  more,  by  way  of  an  ioducing 
tionns.  Bnt  we  do  pot  think  snch  an  agree- 
ment Is  to  be  Inferred  In  either  case,  where 
the  only  evidence  thereof  Is  that  the  date 
specified  as  that  upon  wbldi  the  employe  la 
to  report  for  work  la  subsequent  to  tJie  date 
of  the  contract  If  noUiliTg  whatever  had 
been  said  about  when  the  plaintiff  was  to 
report  for  work,  there  might  be  room  for 
the  plaintiff's  contention  that  a  ctmtract  Is, 
If  possible,  to  be  constmed  so  as  to  keep  It 
out  of  the  operation  of  the  statute  of  frands, 
and  that  where  no  other  date  la  specltied 
the  date  of  the  contract  will  be  presumed  to 
be  the  date  for  the  commencement  of  Its 
performance;  but  where,  as  in  this  case,  the 
contract  Indicates  the  date  when  the  serv- 
ices are  to  b^n  such  contentions  are  Ir- 
relevant Lee  v.  Hill,  supra ;  Chase  v.  Hink- 
ley,  supra ;  White  v.  Eitts,  supra ;  Sutcllffe 
v.  Atlantic  UUls.  18  B.  I.  480,  48  Am.  Bep. 
39;  F&rtlllser,  etc.,  Oo.  Beneau,  snpra; 
Shumate  v.  Farlow,  125  Ind.  359,  26  N.  E. 
432;  Smith  v.  Theobald,  80  Ky.  141,  6  S.  W. 
894,  9  Ey.  Law  Bep.  449.  See,  also,  note  to 
Okin  V.  Selidor.  188  Am.  St  Bep.  611  et  seq. 

[7]  And  It  makes  no  difference  that  the 
year  Is  etceeded  by  only  a  weA,  for  the  doc- 
trine of  de  minimis  cannot  be  Invoked  to 
avoid  the  operation  of  the  statute  of  frauds. 
Chase  V.  Hlnkley,  supra.  "An  hour  more 
than  the  time  specified  is  In  law  as  fatal  to 
the  contract  as  though  it  were  two,  five,  or 
a  hundred  years."  Beynolds  v.  First  Na- 
tional Bank.  62  Neb.  747,  752,  87  N.  W.  912, 
914. 

We  have  considered  the  cases  cited  by  the 
plaintiff  to  sustain  his  contention  that, 
where  no  date  for  the  commencraient  of 
performance  Is  specified,  the  date  of  the 
contract  must  control,  and  also  those.  In- 
cluding Phlpps  V.  McFarlane,  3  Minn.  J0& 
(Gil.  61),  74  Am.  Dec.  743,  dted  as  holding 
that  contracts  should  be  construed  with  a 
view 'to  sustaining  them  as  against  the  op- 
eration of  the  statute  of  frauds;  but.  In 
view  of  our  interpretation  of  the  contract 
here  Involved,  none  of  these  cases  are  in 
point  Nor  are  we  called  upon  either  to 
assent  to  or  to  dissent  from  the  doctrines 
promulgated  thereby.  We  will  say,  how- 
ever, that  we  think  a  contract  should  be 
constmed  according  to  the  Intention  of  the 
parties  as  gathered  therefrom,  without  ref- 
erence to  the  consequences,  statutory  or  oth- 


erwise, and  that  If  a  contract,  doubtful  a» 
to  the  date  of  the  commencement  of  ita 
performance,  is  held  not  to  be  within  the 
statute,  it  should  be  so  held  solely  because 
the  statute  covers  only  snch  contracts  as 
afflrmatlrely  show  by  th^  terms  ttiat  they 
are  not  to  Iw  or  cannot  be  performed  within 
a  year,  and  not  because  the  coort  deems  ob- 
noxious a  law  which  the  Legislature  has 
seen  flC  to  place  In  the  atatotea  and  hu  al- 
lowed to  remain  therein  for  many  years. 
See  Cram  v.  Thompson,  e(7  Minn.  172,  175, 
91  N.  W.  488. 

The  true  method  of  approach  to  the  con- 
Blderatiott  of  the  rights  here  Involved  is. 
first  to  determine  the  question  of  the  exist- 
ence of  the  contract,  and  thereafter  to  de- 
termine the  applicability  of  the  statute  of 
frauds  thereto.  We  think  that  a  contract 
can  be  established  In  tills  case  only  on  the 
theory  that  both  of  the  parties  understood 
that  Its  performance  was  to  commence  Feb- 
ruary 7th;  for,  if  there  waa  no  meeting  of 
blinds  upon  that  term  of  the  contract,  no 
claim  beli^  made  that  any  other  time  was 
fixed  for  the  commencemoit  of  performance, 
and  it  being  apparent  that  both  parties  un- 
derstood that  immediate  performance  or 
performance  within  a  reasonable  time  was 
not  contemplated,  then  no  contract  was  in 
fact  consivnmated,  and  the  plalnQff  wonid 
have  no  standing  here  whatevn,  But  we 
are  satisfied  that  there  was  a  meeting  of 
minds  to  the  effect  that  performance  of  the 
contract  should  l>^ln  on  February  7th  and 
end  one  year  from  that  date,  with  the  re- 
sulting contract  to  that  effect  to  which  we 
must  apply  the  law  as  declared  in  the  stat- 
ute of  frauds. 

By  way  of  answer  to  some  of  the  claims 
of  plaintiff's  counsel  to  the  effect  that  as 
nothing  was  said  by  the  defoidanf  s  <^cer 
during  the  negotiations  which  led  up  to  the 
contract,  directly,  as  to  when  its  perform- 
ance should  commence,  to  which  we  have 
already  adverted.  It  must  be  deemed  to 
commence  immediately,  we  wiU  say  that  the 
logical  effect  of  snch  a  conclusion  would  re- 
quire a  holding  that  the  plaintUTs  compensa- 
tion commenced  January  Slat  We  Oiink 
that  It  would  astonish  a  business  man  to 
learn  that  under  the  law,  if  he  hires  an 
agent  or  servant  at  a  weekly,  monthly,  or 
yearly  salary,  with  the  understanding  that 
the  employs  is  to  report  at  some  future  date, 
he  must  In  the  absence  of  an  express  agree- 
ment to  such  effect,  pay  the  employe,  not 
from  tlie  time  when  the  subsequent  p^orm- 
ance  of  the  service  ttegins,  but  from  the  date 
on  which  the  agreement  for  the  future  serv- 
ice Is  made.  It  would  also,  no  doubt  equal- 
ly surprise  the  servant  under  like  drcuin- 
stances,  to  learn  that  he  was  legally  oititled 
to  such  compensation  during  the  intervening 
time  In  which  he  was  engaged  In  attending 
to  his  own  af^rs.  Contracts  similar  In 
their  general  aspect  to  the  one  under  con- 
Bideratlon  are  ot  frequent  occarrence;  and 


Digitized  by 


Google 


FIRST  NAT.  BAKK  T.  QAJAMWBb 


681 


ire  are  not  prcqpand  to  a  rale  of  eon- 
Btractlon  -wUeli  Beema  to  na  to  be  forced,  on- 
necessary,  ud  -Ineonltabla^ 

The  contract  In  tbla  case  being,  as  we 
bsve  hki  abore,  <me  wbSdi  eontemplaled 
that  tts  performance  sbonld  oommoiee  In 
fntoro,  and  tbat  the  serrlces  contracted  for 
shooM  cootlnae  tor  one  year  team  the  eom- 
mencement  thoeof,  it  follom  that,  In  the 
absence  «f  writing  snffitdent  to  satisfy  the 
ststnte  tut  Mnds,  the  plaintiff  was  not  en- 
Utied  In  any  event  to  a  more  faTorable  Judg- 
ment tlian  he  obtained. 

Judgment  afflrmed. 

HOI/r,  J.,  tried  the  case  below  and  took 
no  part  here. 


FUtST  MAT.  BANK  OF  BENSON  t. 
OALLAGHBR  et  aL 

(Saprcme  Court  of  Mfameaota.  Not.  2B,  1912.) 

1.  UoaiQAaia  d  80B*>-'FftiMirAZ.  Lubilitt 
or  HonoAOoB— Bsuun. 

The  mortgagor  in  a  mortgage  of  real 
property,  the  mortgage  being  a  mere  inddent  to 
the  debt  or  obligaaon  lecnred,  ma;  be  re- 
leued  and  discharged  from  his  penooal  tt- 
ftbilit;  for  the  payment  of  the  debt  by  a  aab- 
MQaent  parol  agreement  with  the  mortgagee, 
founded  open  a  ralnable  coodderation;  and 
nidi  an  agreement  in  not  in  vtolatlon  of  the 
itatate  of  frauds. 
[Bd.  Note. — For  other  cases,  see  Mortgages, 
||  870.  900,  902-805,  907-912;  Dec. 

2:  MOBTQAGES  ({  319*)— PBBBONAL  tOABIUTT 
or  MOBTOAOOB— PaSOI.  RXLEASB— BlTIDBNOa. 

An  agreement  in  parol  to  release  the  mort- 
gagor from  his  personal  liability  most  be  es- 
tablished by  clear  and  coUTtncing  evidence, 
for  the  effect  thereof  is  to  set  aside  the  written 
eraitract 

[Ed.  Note.— For  other  cases,  see  Mortgsges, 
Cent.  Dig.  H  86G-M8,  9111;  Dee.  Dig.  |  319.*] 

fAUitional  Svllabut  hv  Editorial  Staff.) 

8.  Fbauds,  Statutb  of  (|  189*)— Contract 
Not  to  be  Pkbfobioed  Within  a  Year. 
Where  the  mortgagor  executed  a  note  to 
the  mor^agse  onder  a  parol  agreement  tbat  as 
a  eonatderatioB  thereof  he  shoold  be  relieved 
from  personal  ItoUllty  for  the  morteage  debt, 
the  agreement  was  a  folly  eiecatea  contract, 
and  was  not  within  the  statate  of  frauds  be- 
cause the  note  was  not  to  be  paid  within  a 
year. 

[Ed.  Note.~For  other  cases,  see  Frauds, 
Rtatote  «f,  Gent.  Dig.  |i  334r^l ;  Dec.  Dig.  i 
139.*] 

Amteal  from  District  Ooort,  Swift  CoDntgr; 
G.  B.  Qvale,  Jndge. 

Action  by  the  First  National  Bank  of  Ben- 
son against  P.  S.  Qallagher  and  others.  Ver- 
dict for  plaintiff.  From  an  order  granting 
a  new  trial.  It  appeals.  Affirmed. 

B.  L.  ^niomton,  of  Benson,  for  appelant 
JtOm  I,  Davla^  of  Benson,  and  Hhis.  B.  Davis, 
of  Marshall,  for  respondents. 


BROWN,  1.  Ob  ICudi  1,1906^  defendants, 
hnaband  and  wlf^  made  and  d^vered  to 
plalnOfl  their  promlasory  i»te  tor  0)e  snm 
of  fSMKW,  payable  In  five  years,  as  and  for 
a  loan  of  that  snm  then  made  to  than  bf  the 
bank.  To  secnre  the  paymoat  ot  tbe  note  de- 
fendants ezecnted  a  mortgage  upon  real  prop- 
erty owned  by  the  husband.  Default  was 
made  in  the  payment  of  lite  dd)t,  and  the 
mortiiage  waa  duly  foredoied;  plaintiff  be- 
coming the  pnndiasCT  at  the  sale.  The- 
amonnt  bid  for  tbe  prop«ty  at  the  sale  iras 
t2,S00,  and  there  remained  then  due  upon 
the  mortgage,  principal  and  onpald  Intereat,. 
the  nun  of  90n.T9,  This  action  waa  brought 
to  recover  the  defidcau^.  Defendants  In- 
terposed In  defoue  that  <m  August  16, 1907, 
long  before  the  mortgaffe  tnd^tednesa  be- 
came dne;  the  parties  ottered  into  a  parol 
agreement  by  which,  for  the  consideration  of 
$180,  then  paid  to  plalntlfl  in  the  form  of  a 
promissory  note  executed  by  defendants, 
plaintiff  agreed  to  rdease  and  discharge  de- 
fendants from  personal  liability  for  the  pay- 
ment of  the  Indebtedness,  and  to  look  only 
to  tbe  mortgaged  property,  which  defendants 
allege  was  then  worth  $8,500.  In  perform- 
ance of  the  agreement  defendants  thm  made 
and  delivered  to  plaintiff  their  promissory 
note  for  the  amount  stated.  On  the  trial  evi- 
dence tending  to  establish  this  defense  was 
received  over  plaintiff's  objection,  but  was 
subsequently  stricken  out  on  motion,  and  a 
Terdlct  directed  for  idaintlff  for  the  amount 
claimed.  Thereafter,  on  defendants'  motion 
for  a  new  trial,  tbe  court  concluded  that  In 
striking  out  the  evidence  error  waa  commit- 
ted, and  a  new  trial  waa  granted.  Plaintiff 
appealed. 

It  is  the  contention  of  i^alntiff  that  tbe  al- 
leged contract  or  agreement  rdeaslng  def«id- 
ants  from  their  personal  liability,  conceding 
it  to  have  been  entered  into  as  claimed,  was 
void  and  tmenforceable  because  not  in  writ- 
ing; that  it  was  in  vtolatioit  of  the  statute  of 
frauds,  since  it  modified  by  parol  the  terms 
of  the  mortgage,  required  by  statute  to  be. 
and  which  was,  in  writing.  Whether  this 
contention  be  sound  presents  the  only  sub- 
stantial qnestlon  on  this  appeal. 

[1]  1.  It  is  no  doubt  elementary  tliat  a  con- 
tract, required  by  the  statute  of  frauds  to  be 
in  writing  and  executed  In  a  particular  man- 
ner, can  only  be  changed  ox  modlfled  mtbse- 
quoit  to  Ita  execution  by  a  writing  of  equal 
solonnlty,  duly  signed  and  encnted  by  the 
parties,  eze^  perhaps,  In  cases  where  the 
doctrine  of  eqnltable  estoroel  ai^lles.  But 
thejnle  haa  no  application  to  0»  ftcts  in 
the  case  at  bar.  TSm  eflbct  of  the  agree- 
ment here  Involved  was  to  dlsdtarge  the  per- 
sonal liability  of  the  mortgagors,  and  was 
not  a  modification  of  the  terms  of  the  mort- 
gage. In  the  case  of  a  mortgage  securing 
the  payment  of  a  iwomlseory  note,  or  other 
specified  IndebtedneBs,  the  debt  secured  Is 


■For  ouer  casaa  see  nmt  tOfilo  and  section  NtTUBBR  ia  Dee.  Dig.  4  Am.  Dla.  Key-No.  SsrlM  *  lUy'r  Indexoi 
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the  iirlnclital  <d)lIg8t]on,  and  tbe  mortgage  a 
mere  Inddoit  tbereto.  The  asalgnmrat  of 
Che  debt  carries  wltb  It  tbe  mortgage,  and 
the  payment  of  tbe  debt,  as  between  tbe 
parties,  atingolsbes  the  llm  of  tbe  mort- 
gage. If  tbe  verbal  agreement  tn  tbe  caw 
at  bar  had  been  for  the  payment  of  12,000  In 
fall  discbarge  of  tiie  secnred  indebtedness, 
there  can  be  no  question,  as  between  tbe 
mortgagors  and  the  mortgagee,  that  the  mort- 
gage would  haTe  been  Ipso  fitcto  satisfied; 
the  agreement  and  payment  being  made  be- 
fore the  debt  became  dae.  Scbwelder  t. 
Lang,  29  Minn.  2B4,  IS  N.  W.  88,  48  Am.  Rep. 
202. '  Nor  can  there  be  any  serions  question 
of  the  rl^t  of  the  partlea  to  stipulate  and 
contract,  subeequent  to  the  orecntlon  of  the 
mortgage,  fbr  the  release  of  either  the  sft* 
curity  or  the  persoiial  UabUltr  of  the  mort- 
gi^r.  Donnelly  r.  Slmonton,  13  Minn.  306 
<Oil.  27S)>  And  since  sadi  an  agreement,  at 
least  as  respects  a  release  of  the  persraial 
llabUl^  of  the  mortgagor,  operates  as  a  dl»> 
charge,  and  not  as  a  modification,  of  the 
mortgage,  we  are  dear  that  a  parol  agree- 
ment la  perfectly  valid  whoi  founded  i^Nm  a 
new  and  Independent  valuable  consideration, 
niat  audi  an  agreonait  Is  valid  and  en- 
foroeaUe  la  maintained  by  many  of  tbe 
courts.  Wallls  v.  Long»  16  Ala.  738;  C^- 
penter  r.  Murirtiree,  49  Ahu  84;  Ryan  v. 
Dnnlap,  17  XU.  40,  68  Am.  Dec  834;  AcUa  v. 
Adda,  e  Pa.  228;  Brooks  v.  Jones,  114  Iowa, 
Z86,  est  N.  W.  434,  86  N.  W.  300;  Huff  v. 
Farwell,  07  Iowa,  298,  2S  N.  W.  252;  Leddel 
V.  Starr,  20  N.  J.  Bq.  274;  Soutberln  v.  ilea- 
dnm,  0  N.  H.  420;  Howard  v.  Or^am,  27 
Oa.  847  ;  2  Phigry  on  Mtgs.  1166;  27  Cyc. 
1418.  Th,e  rule  Is  otherwise  In  Maine  and 
Massachusetts,  where  It  Is  held  that  a  parol 
release  is  void  under  tbe  statute  of  frauds. 
Leavitt  V.  Pratt.  S3  Me.  148.  The  dedsloos 
of  those  states  are  evidently  based  upon  the 
theory  that  the  mortgage  is  the  principal  con- 
tract or  obligation,  and  the  debt  the  incident 
The  converse  of  the  proposition  is  the  law 
of  this  and  the  other  states  whose  decisions 
are  here  dted. 

The  question  would  seem  to  be  disposed  of 
In  this  state  by  the  decision  In  Schwelder  v. 
Lang,  29  Minn.  254,  13  N.  W.  33,  43  Am.  Bep. 
202.  That  case  involved  a  verbal  agreement, 
by  which  the  payee  of  a  promissory  note, 
whldi  was  secured  by  a  real  estate  mortgage, 
agreed  to  accept  In  full  payment  a  sum  less 
than  the  face  of  the  obligation,  and  upon 
such  payment  to  release  and  discharge  tbe 
mortgage.  The  agreement  was  entered  into 
before  the  maturity  of  the  note.  The  court 
held  tbe  agreement  valid,  and  not  within  the 
statute  of  frauds.  See,  also,  WUey  v.  Dean, 
67  Minn.  62.  69  N.  W.  629.  Of  course,  tbe 
rights  of  third  persons  can  only  be  affected 
by  a  discbarge  of  the  mortgage  of  record  in 
the  manner  pointed  out  by  law.  But  a  for- 
mal written  discharge  la  not  necessary  to  the 


validity  of  an  agreement  made  for  that  pur- 
pose between  the  mortgagor  and  mortgagee, 
where  the  rights  of  third  persons  are  not  In- 
volved. 

[S]  We  therefore  hold  that  the  agreement 
in  the  case  at  bar  to  release  defendants  from 
personal  Ilabllltr  was  valid,  and  not  witbbi 
tbe  statute  of  frauds.  The  further  sugges- 
tion that)  the  agreement  was  not  to  be  per 
formed  within  a  year,  and  for  that  reason 
void.  Is  not  sound.  The  agreemoit  was  not 
executory;  on  the  contrary,  when  defoidanti 
paid  tbe  conslderatbm,  the  transaction  was 
completed  and  became  a  fully  executed  con- 
tract 

[2]  2.  fnrthra  contention  that  the  evi- 
dence la  not  Bufllcient  to  support  a  verdict 
or  finding  that  the  contract  was  not  entered 
iuto  as  dalmed  by  defadant  cannot  be  oos- 
sldered.  While  It  Is  true  that  a  contract  oS 
the  kind  ahoioa  be  made  to  an>ear  by  dear 
and  convincing  evidffitce  (Stennson  v.  Adams, 
60  Mo.  47Q),  for  the  effliect  Is  to  set  aside  the 
written  contract,  and  though  the  evidence 
presented  on  the  trial  below,  and  snbaequait 
ly  strldEoi  ont,  is  not  at  all  sattaAuttny,  stoi 
the  queatlon  is  one  of  tmet,  and  dionld  be 
first  passed  upon  by  the  trial  court  The 
court  below.  In  strlklug  out  the  erldeoo^  did 
not  Intend,  as  we  understand  tin  record,  to 
pass  upon  tbe  suffldoKy  or  bwaffldeacy  of 
the  evidence.  On  the  contrary,  the  oonrt  pro- 
ceeded on  the  theory  that  the  contract  or 
agreement  was  invalid,  since  It  was  sot  In 
writing.  Hie  question  must  Ot&tttm  bo 
deemed  an  open  one  and  go  back  for  trial 

Order  afilnned. 


MBRGHANTSr  &  MINERS^  BTATD  BANK 
or  HIBBING  V.  GHISHOLM. 

(Snpreme  Court  of  fiOmtesota.    Nov.  21 

1912.) 

(SyUahua  it  the  Court.) 

FBATTD  {§  41*)— AcnONS— FtEADIKG. 

Complaint  constraed,  and  Kdd  to  state  a 
cause  of  action  to  recover  damages  which  re- 
snlted  from  alleged  frandolent  and  illegal  acta 
of  defendant  in  procuring  a  loan  from  plaintiff 
to  be  made  to  au  insomnt  borroww  for  de* 
fendaot's  pnrposes. 

[Bd.  Note.— For  other  cases,  see  Fraod, 
Cent  Dig.  H  88.  S7;  Dec.  Dig.l  41.*] 

Appeal  from  District  Court  St  Louis 
County ;  Herbert  A.  Dancer,  Judge. 

Actiou  by  the  Merchants*  &  Miners'  State 
Bank  of  Hlbblng  against  Archibald  M.  Cbl»- 
bolm.  From  an  order  overruling  a  general 
demurrer  to  the  complaint,  defendant  ap- 
peals. Affirmed. 

Francis  W.  Sullivan,  of  Doluth,  for  appd- 
lant  Tbeo.  Hollister  and  X  A.  P.  Neal.  both 
of  Duluth,  for  respondent 

BUNN,  J.  This  la  an  appeal  from  an  w- 
der  overruling  a  general  demurrer  to  tbe 
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complaint,  wblch,  after  alleging  the  corpo- 
rate cbaracter  and  business  of  plaintiff.  Is 
substantially  as  follows: 
'  On  and  prior  to  Marcli  5,  1B06,  John  F. 
KlUorln  waa  president,  L.  O.  Sicaid,  cashier, 
and  defendant  and  P.  H.  Nelson,  directors, 
of  plaintiff.  The  capital  stock  of  plaintiff 
bank  was  $25,000:  Its  surplus,  ¥10,000.  On 
March  8,  1906,  the  president  and  cashier 
vrere  absent  from  Hibblng,  where  the  bank 
was  located,  which  fact  was  well  known  to 
defaidant  On  this  date  N.  E.  La  Mond  was 
assistant  cashier,  and  the  only  person  In 
cbarge  of  the  affairs  of  the  bank  through 
whom  Its  funds  could  be  obtained.  On 
March  S,  1006,  defendant  wrote  and  caused 
to  be  dellTwed  to  La  Mond  the  following 
letter:  "Dear  Sir:  Inclosed  I  hand  you  note 
of  Daniel  Waite  for  f^OOO^  secnred  by  cer- 
Uflcates  Nos.  13  and  U  of  Blake  &  Waite 
Company,  which  Mr.  Nelson  arranged  to  let 
him  hare  $6,000  on.  Will  you  kindly  mall 
me  two  drafts,  one  for  $4,000,  and  one  for 
$2,000  for  aam^  and  oblige.  'Smm  truly, 
A.  M.  Ghlsbolm." 

La  Mond  was  about  to  sever  his  connection 
with  plaintiff,  and  become  the  private  secre- 
tary of  defendant,  by  reason  of  which  fact, 
and  the  relations  existing  between  defend- 
ant and  Ia  Mond,  defendant  had  great  In- 
finencer  over  La  Mond,  and  could  and  did  in- 
duce him  to  make  and  mail  the  two  drafts 
asked  Cor  in  the  tetter,  which  drafts  were 
made  payable  to  Daniel  Walte»  indorsed  by 
him,  and  paid  by  plaintiff.  The  note  of 
Waite  was  delivered  to  La  Mond  for  plain- 
tiff, at  the  time  of  the  delivery  of  the  letter. 
Said  sum  of  $6,000  has  never  been  paid,  nor 
has  any  part  thereof,  nor  the  interest  there- 
on, except  the  Interest  to  December  6.  1907. 
The  statement  In  the  letter  that  Nelson  had 
arranged  to  let  Waite  have  $6,000  was  false 
and  fraudulent,  and  madff  by  defendant  sole- 
ly for  the  purpose  of  inducing  La  Mond  to 
deliver  the  funds  of  the  bank  to  Waite,  and 
defendant  on  said  date  knew  that  Waite 
was  not  entitle^  to  a  loan  from  plaintiff  in 
the  snm  of  $6,000,  or  any  other  sum.  Waite 
was  then  and  still  la  financially  irresponsible. 
At  the  time  defendant  procured  the  loan 
aforesaid  to  be  made  to  said  Waite,  he  con- 
templated the  purchase  of  stock  in  a  corpora- 
tion known  as  the  Blake-Walte  Company, 
and  defendant  used  his  influence  and  the 
statements  contained  in  the  letter  to  procure 
the  said  loan  to  be  made  to  said  Daniel 
Waite  "to  his  own  Interest,  and  Indirectly 
to  himself."  Said  loan  was  not  acted  upon 
b7  the  board  of  directors  of  plaintiff,  or  by 
any  officer  of  said  bank,  except  defendant, 
and  was  procured  by  defendant  In  violation 
of  section  29S9,  R.  L.  1905.  Defendant  well 
knew  that  neither  the  president,  cashier, 
Qor  any  director  of  plaintiff,  other  than  him- 
self, wonld  sanction  the  loan;  that  he  chose 
a  time  and  opportunity,  when  all  the  other 
officets  of  the  bank  wete  absent;  to,  and  did. 


exert  his  influence  upon  La  Mond  to  procure 
the  funds  aforesaid  from  the  bank. 

It  Is  also  alleged  that  the  loan  was  In  vio- 
lation of  section  2993,  R.  L.  1900 ;  that  the 
sum  was  In  excess  of  the  amount  which 
the  bank  had  any  right  to  loan  to  any 
person;  that  the  -  said  loan  so  procored 
by  defendant  to  the  said  Waite  was  a  fraud 
upon  plalntiCT.  It  is  then  alleged  "that,  by 
reason  of  the  unlawful  and  fraudulent  acts 
of  defendant,  plaintiff  has  been  damaged  In 
the  sum  of  $6,000,  with  Interest  thereon  from 
December  6,  1907."  A  demand  for  Jndgmoat 
In  such  sum  follows. 

If  this  complaint,  by  a  liberal  construction 
of  Ite  allegations,  states  a  cause  of  action, 
tither  In  tort  or  on  contract,  the  demurrer 
was  properly  overruled.  The  trial  court 
held  that,  if  the  complaint  was  to  be  con- 
strued as  attempting  to  set  up  a  caoae  of  ac- 
tion for  a  loss  resulting  to  the  bank  from  a 
loan  to  Waite,  an  insolvent  borrower,  a  de- 
murrer would  lie,  for  the  reason  that  there 
is  no  Bufl3cient  allegation  that  the  bank  snfr 
fered  any  loss  or  danuge.  Tlie  complaint 
was  construed,  however,  as  alleging  a  loan 
Indirectly  made  to  defendant  himself,  and 
held  to  show  an  absolute  liability  on  the 
part  of  defendant  for  the  amount  of  the  loan. 

We  are  not  disposed  to  disagree  with  the 
conclusion  of  the  trial  court  that  a  cause  of 
action  on  contract  can  be  spelled  out ;  but  It 
seems  quite  apparent,  considering  au  the  al- 
l^tloua  of  the  complaint,  that  the  inten- 
tion of  the  pleader  was  to  state  a  cause  of 
action  sounding  in  tort,  to  recover  damages 
resulting  from  the  fraud  and  Illegal  acts  of 
defendant  in  procuring  the  loan  to  be  made 
to  Waite.  We  imagine  this  to  be  the  case 
which  plaintiff  will  attempt  to  prove  in  the 
event  the  complaint  is  sustained,  and  there- 
fore deem  it  of  importance  to  the  parties  to 
dispose  of  this  question. 

It  cannot  be  doubted  that  the  allegations 
are  ample  to  show  fraud  and  violation  of 
the  statutes  on  the  part  of  defendant  But 
if  plaintiff  was  not  damaged  by  the  procur- 
ing of  the  loan  to  Waite,  of  course.  It  haa 
no  cause  of  action  against  the  wrongdoer. 
The  note  was  given  and  the  loan  made 
March  3,  1906.  Interest  was  paid  to  Decem- 
ber 6,  1907,  but  not  thereafter.  This  action 
was  commenced  in  March,  1812.  It  may 
fairly  be  assumed  that  the  note  was  long 
past  due,  and  that  plaintiff  was  unable  to 
collect  either  principal  or  interest  from  the 
maker.  The  chief  ground  of  defendant's 
contention  that  a  cause  of  action  Is  not 
stated  is  that  It  does  not  appear  from  the 
complaint  that  the  stock  certificates,  referred 
to  in  the  letter  of  defendant  as  securing  the 
note  of  Waite  inclosed,  were  worthless,  or 
that  they  were  not  worth  the  full  amount  of 
the  note.  But  the  complaint  does  not  allege 
that  those  certificates  were  ever  delivered  to 
or  held  by  the  bank  as  security  for  the  note. 
The  letter  does  pot  say  they  were  inclosed, 
nor  does  it  atate  the  par  or  any  other  value 
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of  the  BtoA.  There  Beems  no  gronnd  toi 
ansiiming,  either  that  the  bank  holds  the  col- 
lateral, or  that,  If  it  does.  It  is  of  any  value. 
The  allegation  that  plaintiff  has  been  dam- 
aged In  the  sum  of  $6,000  the  frandnleit 
and  unlawful  acts  of  defendant  pleaded^ 
while  not,  standing  alone,  a  snffident  allega- 
tion of  damages,  most  be  constmed  with  the 
other  allegations  referred  to.  We  think,  con- 
sidering the  complaint  as  a  whole,  that  it 
snffld^itly  alleges  that  plaintiff  lus  lost  the 
$6,000  which  defendant,  by  fraud  and  in 
violation  of  the  statutes,  procured,  for  his 
own  purposes,  to  be  loaned  to  an  insolvent 
borrows. 

We  cannot  hold  that  it  c<mduslTely  ap- 
pears from  the  complaint  that  plaintiff  is 
precluded  by  the  long  delay,  or  by  receiving 
Interest  on  the  note,  from  maintaining  an  ac- 
tion for  damages  for  the  fraud.  Plaintiff  is 
not  seeking  to  rescind  a  contract  procured  by 
fraud.  The  complaint  does  not  show  such 
an  affirmance  or  ratification  of  the  transac- 
tion as  estops  plaintiff  from  now  claiming 
that  the  loan  was  procured  liy  firand  qf  in 
violation  of  the  statute. 

We  hold  that  the  complaint,  liberally  cod- 
strued,  as  it  should  be,  states  a  cause  of  ac- 
tion, and  that  the  demnrrer  was  properly 
overruled. 

Order  affirmed. 


GEE  V.  GREAT  NORTHERN  BT.  00. 

(SnpreQie  Court  of  Minnesota.    Nov.  29, 
1932.) 

(SyUabua  &ir  the  Court.) 

1.  KAII.BOADS  (fi  2S2*)<-TKB8PA8aERB— BjK- 

noK— Btidbucb. 

In  this,  a  persooal  injury  action,  it  Is  lixld 
that  the  evidence  austaios  the  verdict,  and  that 
there  was  no  error  in  the  inatructionB  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  910-923;  Dec.  Dig.  S  282.*] 

(AA^Oonal  ByUabtu  &y  B4itoridl  Staff.) 

2.  Railroads  277*)— Tbbsfaubm  —  Ejec- 
noH— DuTT  OF  Cabbies. 

Where  a  trespasser  on  a  freight  train, 
after  ejection,  reboarded  the  train  to  recover 
bis  bat,  and  waa  again  forcibly  ejected  by  the 
brakeman  while  the  train  was  In  motion,  and 
was  injured,  it  was  not  error  to  charge  that 
defendant's  duty  applied  to  both  Instances, 
when  plaintiff  was  ejected  from  the  car. 

[Bd.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  If  887-890;  Dea  Dig.  |  277.*] 

Tbiai,  (I  256*)— iHSTBUonoNS— Bbqdbst- 

ED  OOABGE— DUTT  TO  RSQXTEST  IffSTBUO- 
TIONS. 

In  an  ectloo  for  injories  to  a  trespasser 
by  ejecting  him  from  a  moving  freif^bt  train, 
defendant  was  not  entitled  to  complam  of  er- 
ror, in  that  the  coart  omitted  to  iDstmct  on 
the  issae  of  assault  in  self-defense,  where  no 
exception  was  taken  to  the  charge  at  the  trial, 
and  DO  instmcdon  sabmitting  such  question 
was  reqaeated. 

[Ed.  Not^.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-641;  Dec.  Dig.  |  256.*] 

Holt  J.<  (UBscnting. 


Appeal  from  District  Court,  Tellow  Medi- 
ae County;  Oorbam  Powers,  Judge; 

Action  by  George  Gee  afaliist  tbe  Great 
Northern  BaHwar.  Oompanr.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Wlnsor  &  K^th,  of  Sioux  Falls,  8,  D.  (M. 
h.  Counti-yman  and  W.  L.  CUft,  both  of  St 
Paul,  of  counsel),  for  appellant  Bert  O. 
Loe,  of  Granite  Falls,  and  Daly  A  Barnard, 
of  Renville,  for  respondent 

B0NN,  J.  This  is  an  action  to  lecorer  for 
personal  injuries  received  by  plaintiff  in  be- 
ing pushed  from  a  flat  car,  on  which  he  wu 
riding,  by  brakemen  in  defendant's  ^plor- 
Plaintiff  had  a  verdict  for  fl.OOO.  Defend- 
ant appeals  from  an  order  refusing  a  new 
triaL 

[1]  The  questions  here  are  as  to  the  suffi- 
cient^ of  the  evidence  to  sustain  the  v^dlct 
and  as  to  alleged  errors  in  the  chargSk  Plain- 
tiff, a  gentleman  of  color,  with  two  com- 
panions, boarded  a  fiat  car  in  a  fright  train 
of  defendant  as  it  was  leaving  the  station  of 
Cottonwood.  Their  story  Is  that  a  brakeman 
demanded  money  of  plaintiff,  and,  upon  his 
pleading  inability  to  pay,  shoved  him  from 
the  car.  Plaintiff  caught  on  a  box  car,  two 
cars  to  the  rear,  walked  over  tbe  tops  of  the 
Intervening  cars,  and  came  down  the  ladder 
to  the  flat  car.  He  claimed  that  he  was  re- 
turning to  recover  his  hat  He  and  one  or 
the  brakemen  graivled,  and  In  tbe  alteratiuu 
both  fell  from  the  car.  It  was  the  claim  of 
plaintiff's  witnesses  that  the  brakeman  was 
the  a^ressor,  and  that  plaintiff  was  oniy 
bent  on  recovering  his  hat,  and  not  looking 
for  trouble.  Defendant  In  its  answer,  claim- 
ed the  plaintiff  assaulted  the  brakeman ;  but 
we  find  little,  If  any,  evldenos  to  sustain  this 
claim.  A  careful  reading  of  the  evidence 
convinces  us  that  the  verdict  lias  such  sup- 
port that  we  cannot  say  that  it  was  an  abuse 
of  discretion  to  daiy  a  new  triaL  We  are 
not  Impressed  with  tbe  probability  of  the 
story  told  by  plaintiff  and  his  companion  who 
testified.  Th^  were  clearly  trespassers,  and 
some  degree  of  force  was  justified  on  the 
part  of  the  brakenun.  But  the  evidence  Is 
such  that  the  question  was  clearly  for  the 
jury,  and  we  find  no  ground  upon  which  we 
can  logically  disturb  the  verdict  afttt  tbe 
trial  court  has  aj^roved  It 

[2]  It  was  not  error  to  instruct  the  Jury 
that  tbe  duty  of  defendant  applied  to  both 
Instances  when  plaintiff  went  off  the  car. 
The  claim  that  plaintiff's  cause  of  action 
was  based  alone  on  the  second  encounter 
with  the  brak^an  Is  pot  sustained  by  an 
examination  of  the  complaint 

[S]  It  Is  urged  that  it  was  error  to  ignore 
in  the  instructions  the  issne  of  assault  and 
self-defense,  raised  the  answer.  It  is 
doubtful  If  there  was  any  evidence  that 
would  warrant  tbe  submission  of  this  Issue 
to  the  jury.    The  trial  court  did  Instruct 
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tile  Joiy:  "But  if  jim  taA  on  tbe  otlier 
hu^  tbat  It  vu  moMly  an  aocidisrt,  or  tbat 
be  was  not  ao  Injured  by  the  wrongftil  acts 
■of  ttie  defendant,  yon  wlD  find  a  TOfdlct  tn 
faror  at  tbe  OelMidant'*  Ko  exception  was 
taken  to  tbe  cfbarge  at  tbe  trial,  and  ttaere 
was  no  request  for  an  Instruction  sobmittlng 
the  question  of  self-defense.  If  defendant 
was  not  satisfied  vltb  tbe  Instruction  above 
(luoted.  It  was  Its  dnty  to  request  a  more 
specific  one,  or  at  least  to  call  tbe  attention 
of  the  trial  court  to  any  taaccnracy  or  tn- 
fioffictency  In  the  Instruction  glTcn. 
Order  affirmed. 

HOI/T,  J.  I  dissent  Plalntur  was  vlolat- 
ing  two  criminal  statntee  tbe  second  time  be 
hoarded  defendant's  train.  Sections  6026 
and  U78,  R.  L.  1906.  He  passed  over  two 
box  cars  to  reaeb  tbe  brakeman,  wbo  bad 
Just  poshed  him  off  the  flat  car.  Tbe  two 
srappled,  and  in  tbe  struggle  both  fell  from 
the  moTtog  train.  There  is  nothing  to  show 
that  this  outcome  was  intoided  by  the  brake- 
man.  Tt  seems  to  me  that  there  should  be 
no  recoTery,  tn  view  of  plalnttfTs  deliberate 
Tlolatlon  of  the  law.  unless  the  brakeman 
acted  in  wanton  disregard  of  plalntUTs 
rights;  and  this  tbe  erldenoe  ftUs  to  show. 


BUEWELIi  V.  GATLORD. 

(Supreme  Goart  of  Mltmesota.    Not.  29, 
1912.) 

(SyUaJma  by  th«  Owrt.) 

A.  Bills  ahd  Notes  <|  469*)  —  Aonons  — 
Plbadino. 

A  complaint  on  a  promissory  note  againBt 
an  indorser,  which  fails  to  alieca  no^  of 

dishonor,  is  demarrable. 

IBi.  Note.— -For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  H  1494^1602;  Dec.  Dig.  | 
469.*] 

2,  Bills  and  Notes  (i  243*)— Lublutibs 
OR  Indobseukut— Payee  as  M akkb. 
The  Iwal  obligation  of  an  Indoraing  payee 

on  a  promiBBoxy  noto  la  that  of  Indoner  only, 

and  cannot  b«  eonildered,  or  proven  to  be,  that 

of  a  maker. 
(Ed.  Note.— For  other  cases,  see  Bills  and 

Notes,  Cent.  Dig.  H  MO,  S62,  55S;  Dec.  Dig. 

I  243.*] 

Appeal  from  Municipal  Court,  Hennepin 
County;  B.  A.  Montgomery,  Judge. 

Action  by  G.  H.  Burwell  against  S.  S. 
Gaylord.  From  an  order  overruling  a  de- 
murrer to  the  complaint,  defendant  appeals. 
Reversed  and  remanded. 

M.  Lb  Foasem  and  W.  A.  McDowell,  both 
of  Minneapolis,  for  appellant.  Henry 
Dentsdi  and  Breding  tt  fi^elman,  all  of 
BOnneapolia  (Walter  8.  Whlton.  of  Dnlutb, 
of  counsel),  for  respondent 

HOI/T,  J.  Suit  on  a  promissory  note.  A 
4emurm  to  the  complaint  was  ovwmled. 
and  defendant  appeals. 


The  complaint  aUeffss  that  one  Oeorfe  W. 
Hale,  on  October  8,  1808,  executed  and  de- 
livered his  promissory  note,  wboeby  he 
promised  to  pay  to  the  order  of  detMdant* 
herein  9200  In  six  months  from  date,  with 
Interest  It  Is  tben  alleged  that,  before  de- 
livery vt  tiK  note,  defendant  for  value  In- 
dorsed his  name  thoreon,  for  the  purpose  of 
giving  credit  tiiereto  and  inducing  plaintlfl 
to  accept  the  same,  and  that  plaintiff  did 
accept  and  is  the  holder  of  tbe  notb  It  Is 
also  alleged  tbat  at  maturity  the  note  was 
presented  for  payment,  and  payment  refused. 

[1,  2]  There  is  one  fatal  defect  in  the  com- 
plaint, tn  that  it  falls  to  all^  notice  of 
dishonor  to  defendant  Mlcliand  v.  Lagarde. 
4  Minn.  43  (Oil.  21) ;  8  Gyc.  126,  and  cases 
there  cited.  The  pleading  Is  evidently  drawn 
tn  an  attempt  to  make  defendant  ttie 
payee  named  in  the  note,  a  maker.  Bnt, 
under  an  unbroken  line  of  dedsiona  in  this 
state,  this  may  not  be  done.  Levering  v. 
Washington,  3  Minn.  323  (GU.  227) ;  Barnard 
V.  Gaslin.  28  Minn.  192;  Goon  v.  Pruden,  25 
Minn.  105 ;  People's'  Bank  v.  Rockwood,  SO 
Minn.  420,  61  N.  W.  457;  Bowler  v.  Brann, 
63  Minn.  32.  65  N.  W.  124,  S6  Am.  St  Rep. 
449;  and  Porter  v.  Winona  &  Dakota  Grain 
Go.,  78  Minn.  210.  80  N.  W.  965.  ' 

Barnard  v.  Qaslin,  supra,  approves  the 
trial  coiirt's  conclusion  of  law:  "That  tbe 
defendant  W.  H.  Gaslin,  being  the  payee 
of  tbe  promissory  note  upon  which  this  ac- 
tion is  brought,  his  relation  Is  such  that  be 
cannot,  In  law.  be  held  to  be  the  maker  of 
such  note,  evoi  though  his  Indorsement  was 
for  the  purpose  of  giving  credit  to  the  note." 
In  Coon  V.  Praden,  supra,  where  there  was 
an  attempt  to  prove  that  defendants  intended 
to  become  makers  by  their  Indorsement, 
though  named  as  juiyees,  Ghief  Justice  till- 
fillan  says:  "The  case  Is  not  analogons  to 
those  in  which  parol  evidence  has  been  ad- 
mitted to  show  the  character  which  a  party 
writing  bis  name  on'  the  t>ack  of  the  note  in- 
tended to  assume.  That  can  be  done  only 
where  such  character  is  not  shown  by  the 
writing  itself,  as  where*  at  the  time  of  mak- 
ing a  note,  a  party  other  than  tbe  payee  in- 
dorses it" 

The  defendant  In  the  case  l>efore  us  in 
named  as  payee  in  the  note,  and  when  he 
placed  his  name  on  the  back  thereof  his 
legal  obligation  became  complete,  clear,  and 
unambiguous,  to  the  effect  that  if  the  note, 
when  due,  was  presented  to  the  maker  tor 
payment  and  not  paid,  be  (the  defendant) 
would,  upon  due  notice  of  diabonor,  pay. 
In  Dennis  v.  Jackson.  67  Minn.  2BB.  69  N. 
W.  198,  47  Am.  St  Bepu  603,  an  attonpt  was 
made  to  {vove  that  one,  not  Uie  payee,  who 
wrote  his  name  on  the  back  of  tbe  note  be- 
fore delivery,  was  an  IndMser  and  not  a 
maker;  but  this  court  held  it  could  not 
be  done.  The  same  reasoning  forbids  the 
payee  indorser  from  being  shown  a  maker. 
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•Hie  rule  ottabUsbed  by  the  dted  cases 
In,  this  state  obtains  in  other  JnrlsdictloiiB, 
as  appears  from  the  foUowing,  among  otb- 
erst  First  Nat  Bank  t.  Payne,  111  Mo. 
29V  20  8.  W.  41.  83  Am.  St.  Repu  S20i  Fin- 
ley  T.  Green,  85  III  B36 ;  Blgelow  v.  Colton, 
79  Hassb  (18  Gray)  809,  74  Am.  Dec.  633; 
Dobols  T.  Uason,  127  Haas.  87,  84  Am.  B^. 
886. 

The  order  OTerrolinc  the  dannrrer  to  tbe 
complaint  most  thorefore  be  rerorsed,  and 
tbe  action  rconanded  for  farther  proceedings. 


JONBS  T.  UAGOON  et  aL 
(Supreme  Court  of  Minnesota.  Not.  29,  1912.) 

(SflUhut  H  <*e  Court.) 

1.  FBAOn  (I  SB*}  —  ACTION  —  SumonNOT  OF 
ETlDinCI. 

In  an  action  for  fraad  and  deceit  alleged 
to  have  been  practiced  In  an  automobile  ex- 
change, it  Is  held  that  the  evidence  ia  Bufficieat 
to  support  tbe  verdict,  and  that  no  reversible 
errqtB  were  oommitted  on  tbe  trial  of  tbe  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
iHg.  H  60-09 ;  Dec.  Dig.  f 

2.  FsAUD  d  46*)— AcnoNS— Pleadinq. 

An  allogation  In  the  complaint  that  plain- 
tiff relied  upon  and  was  induced  b;  the  rep- 
resentations to  enter  into  the  contract  is  equiva- 
lent to  an  allegation  that  plaintiff  "believed" 
the  representations  to  be  true,  if  such  an  allega- 
tion be  neceaaar;  in  an  action  of  this  kind. 

[Ed.  Note.— For  other  cases,  see  Frand,  Gent 
Dig.  i  41;  Dec.  Dig.  f  46.*] 

3.  Election  of  Reueoies  ({  7*) — Resoihsioit 

OV  CONTKACI^AcnON  FOB  Da«AOB8. 

An  attempted  resdssion  of  tbe  contract 
held  not  to  bar  an  action  tor  damages  for  the 
fraud. 

[E!d.  Note.— For  other  cases,  see  Election  of 
Bemedies.  Cent  Dig.  1  12;  Deft  Dig.  f  7.*] 

Ai^>eal  fr<Hn  District  Court,  Homepln 
County;  Horace  D.  Dickinson,  Jndge. 

Action  by  Harry  W.  Jones  agatnat  Ulch- 
aid  H.  MagooD  and  others,  as  tbe  Woods 
Electric  Company.  From  an  order  denying 
an  alternative  motion  for  Judgment  or  a 
new  trial,  defendants  appeal.  AlUrmed. 

Wilson,  Mercer,  Svran,  Ware  ft  Stlncblleld, 
of  Minneapolis,  for  appellants.  8.  B.  Kay, 
of  lUnneapolls,  for  respondent 

BBOWN,  J.  Action  for. fraud  and  deceit, 
In  which  plaintiff  had  a  rerdlct  and  defaid- 
ante  appealed  from  an  order  denying  tbelr 
alternative  motion  for  Judgment  or  a  new 
trial. 

The  short  facts  are  as  follows:  Plaintiff 
purchased  of  defendants  an  electric  motor 
car  at  tbe  agreed  price  of  81.600.  In  pay- 
ment of  Uie  car  plaintiff  paid  to  defendants 
$100,  and  turned  over  to  them  an  automo- 
bile, for  which  he  waa  to  receive  credit  to 
tbe  amount  of  81,460.  The  balance,  or  860^ 
was  to  be  paid  at  a  later  day.  Plaintiff  al- 
leged in  Us  complaint  that  to  Induce  bim  to 
enter  into  the  trapsactlon  defendants  falsely 


and  fmndolenUy  rapresoited  (U  that  the 
electric  car  was  of  .ttu  1910  model  and 
make;  (2)  that  It  bad  been  mn  not  to  ex- 
ceed 209  miles;  ^  that  It  would  run  a  dis- 
tance of  60  miles  on  a  single  charge  of  Its 
batteries;  (4)  that  it  was  equipped  with 
"ezlde"  batfcerlea;  and  (6)  that  it  was  worth 
and  of  the  valne  of  fl,60a  Plaintiff  fur- 
ther alleged  that  he  relied  upon  the  i^re- 
sentationa  so  made,  and  was  induced  there- 
by to  purchase  the  car,  and,  furth«,  that 
the  representations  were  false  and  untrue, 
and  known  by  defendants  to  be  false  and 
untrue  when  made.  Plaintiff  also  alleged 
that  Uie  car  bad  aa  a  matter  of  fact  been 
mn  abont  2,000  miles,  that  it  would  not  mn 
to  ttsceed  20  miles  on  a  single  charge  of  lb 
batteries,  that  It  was  not  eqnln>ed  wltb 
"exlde"  batteries,  and  was  worthless  and 
of  no  Talne  whatever.  Defwdants  by  tbelr 
answer  put  In  Issue  tbe  allegatlona  of  ftaod 
and  deceit,  and  bxtwposed  conntercialms 
for  the  balance  due  on  tbe  purchase  price  of 
tbe  car  and  tcx  a  nnaU  amoimt  doe  for  serr- 
ices  rendered  to  plalnUff  sabaegpent  to  tbe 
bargain  and  sale.  The  connterclalma  were 
not  disputed,  and  the  aggregate  amount 
thereof  was  allowed  by  the  Jury,  and  de- 
ducted from  plalntUTa  recovery. 

The  trial  below  centered  around  the  Qoes- 
tion  wheChra  defendante  falsely  represent- 
ed the  condition  of  tbe  motor  car  In  tbe  re- 
specte  heretofore  stated,  and  aa  aubmlttea 
to  the  Jury  the  lasbes  In  this  particular 
were  confined  to  the  extent  the  car  had  been 
used,  whether  It  would  run  SO  miles  <m  a 
single  charge  of  ito  batteries,  and  wbetba 
It  was  equipped  wltb  "exide"  batteries.  The 
Jury  by  their  verdict  found  for  plaintiff 
upon  those  questions^  It  is  the  contention 
of  defendants  tbat  the  verdict  la  not  stq>- 
ported  by  the  evidence,  and,  farther,  evtfi 
though  sufBdent  to  support  a  finding  of 
false  representottona,  tbat  the  evidence 
wholly  fails  to  show  any  diminution  in  tbe 
value  of  tlie  car  in  consequoice  or  because 
of  the  fact  tbat  the  representetlona  were 
not  true.  Whether  this  contention  be  souud 
presente  the  ^Inc^nl  question  on  this  »9- 
peal.  Otber  polnte  are  made  by  defwdants, 
which  will  be  referred  to  later;  but  tbe 
main  claim  Is  that  the  evidence  faUa  to 
make  a  case  for  recovery  of  damages. 

[1]  1.  Our  examination  of  the  record  dis- 
closes sutticient  evidence  to  support  tbe  ver- 
dict Defendante  were  dealers  In  automo- 
biles and  motor  cars,  and  had  been  for  some 
time  prior  to  tbe  transaction  In  question. 
The  particular  electric  car  had  been  to  their 
possession  for  six  months  or  more,  and  was 
used  by  them  during  that  time  tor  demon- 
stntion  purposes.  They  were  familiar  with 
the  car,  and  necessarily  knew  at  least  to 
what  extent  It  had  bem  used  by  them,  and 
whether  It  would  run  a  distance  of  60  miles 
on  a  single  charge  of  ite  batteries.  Tbey  al- 
3o  knew  whether  tbe  car  was  equipped  with 
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"exlde"  InttraleBi  Thoni^L  time  wai  a  con- 
flict in  the  erMeoce  upon  tbe  Qaestl<ni 
whether  O^oiaantB  made  the  repreaenta- 
tlons  alleged,  the  record  Biutalns  the  flnd- 
Ing  of  the  Jury  that  they  woe  mad^  and 
also  that  ther  were  false  and  tmtme.  There 
was  also  amide  evidence  that  the  car  was  In 
&ct  worth  substantial^  less  than  tbe  con- 
tract price,  and  tbe  amount  awarded  to 
plaintiff  was  within  tbe  limits  fixed  by  tbe 
vUneases.  The  principal  question  upwithls 
branch  cC  the  case  Is  whether  the  value  of 
the  car,  as  testified  to  plalntiirs  wit- 
nesses, was  shown  to  be  affected  by  the  fact 
that  It  had  been  ran  In  the  neighborhood 
of  l,eOO  mllesb  that  It  was  not  equipped  witta 
"ndde"  batteries,  and  wouU  not  run  to  ex- 
ceed 80  miles  on  a  single  Aarge  of  Its  bat- 
tales.  It  Is  oontmded  by  defendants  that 
the  opinion  of  pUtlntUC^  witnesses  as  to  the 
valne  of  the  car  was  not  shown  to  have 
been  based  upon  the  condition  of  the  car  In 
the  respect  stated,  and,  therefore,  that  the 
alleged  false  representations  were  not  shown 
to  be  the  cause  of  plalntltTs  loss.  The  evi- 
dence upon  this  phase  of  the  case  Is  not  en- 
tirely clear  or  satisfactory,  but  we  deem  it 
sufficient  to  support  the  verdict.  Taking  the 
testimony  of  witness  Lunt  as  a  whole,  tne 
Jary  were  justified  in  concluding  that  his 
estimate  of  the  ralae  of  tbe  car  was  based, 
in  part  at  least,  upon  the  fact  that  It  tiad 
been  used  for  demonstrating  purposes  and 
bad  been  run  about  1,600  miles,  end  the  far- 
ther fact  that  It  would  not  run  to  exceed  30 
miles  on  a  single  charge  of  its  batteries. 
Sacfa  Is  tbe  natural  Inference  from  tiis  tes- 
timooy  taken  as  a  whole.  He  was  familiar 
with  the  car,  had  examined  it  to  some  ex- 
tent, and  knew  the  general  market  value 
of  similar  cars.  In  fixing  his  value  be  took 
into  consideration  the  "whole  mechanism  of 
the  car,"  tbe  fact  that  It  had  been  used  for 
demonstrative  purposes,  and  would  not  run 
to  exceed  SO  miles  on  one  charge  of  Its 
batteries.  Though  the  usual  question  in 
cases  of  this  kind,  namely,  what  was  the 
ralue  of  the  car  In  its  actual  condition,  hav- 
ing reference  to  the  defects  complained  of, 
was  not  put  to  any  of  the  witnesses,  yet  we 
conclude  that  tbe  testUnony,  at  least  of  this 
particular  witness,  was  in  tbe  main  founded 
upon  that  inquiry,  and  sutbciently  supports 
the  rerdlct 

[3]  2.  On  the  trial  of  the  action  the  court 
required  plaintiCF  to  elect  whether  to  pro- 
ceed on  tbe  theory  that  the  contract  had 
been  rescinded  for  the  alleged  fraud,  or  for 
damages  resulting  from  the  fraud.  Plaintiff 
elected  to  proceed  on  the  theory  of  damages 
fbr  the  alleged  fraud,  and  the  trial  was  so 
conducted.  It  was  brought  out  on  cross-ex- 
amination of  plaintiff  that  before  the  com- 
mencement of  the  action  he  offered  to  re- 
turn the  car  to  defraidants,  and  demanded 
tbe  retnm  of  his  automobile  and  the  money 
paid  at  the  time  of  the  transaction.    It  Is 


ctmtended  that  tfila  eonstltnted  a  rescis- 
sion of  the  contract,  and  that  plalntlfl  can- 
not recover  tor  the  false  representations; 
that  his  only  r^edy  Is  an  action  for  the  re- 
turn of  the  property  he  parted  with.  We 
do  not  sustain  tSils  claim.  Defendants  re- 
fused to  accept  a  return  of  the  car  or  to 
surrender  to  plaintiff  the  automobile  or  re- 
pay the  $100  paid  them  when  the  trade  was 
made.  Plalntlfl  retained  tbe  car,  and  sub- 
sequently disposed  of  It  Tbe  evidence 
shorn  only  an  attempted  rescission.  Plaln- 
tlfl^ ottex  to  rescind  did  not  operate  to  de- 
prive him  <a  tbe  remedy  for  damages,  since 
the  attempt  did  not  become  effective. 

[2]  3.  Sereral  other  questions  raised  by 
defendants  may  be  disposed  of  wtthout  s^ 
arate  discussion.  It  Is  claimed  that  the  com- 
plaint Is  fatally  defective^  sinoe  It  contains 
no  auction  that  plaintiff  "believed  tbe 
mlsrepresoitatlontf*  alleged  to  have  beoa 
made  by  defendants.  The  objection  Is  not 
well  taken.  While  such  allegation  Is  often 
made  In  jdeadlngs  ta  actions  of  this  kind, 
we  think  It  unnecessary  in  the  case  at  bar. 
The  equivalent  Is  found  in  the  auctions 
that  plalntlfl  "relied  upon  the  representa- 
tions and  was  Induced  thenhy  to  entbr  into 
the  contract"  Again  the  quesUon  was  not 
raised  until  the  time  of  trial,  and  was  prop- 
erly overruled.  The  court  chaiged  the  Jury 
that  tbe  measure  of  damages  was  the  dif- 
ference between  the  TSlue  of  the  car  In  its 
actual  condition  and  the  value  thereof,  had 
It  been  as  represented.  This  was  techi^cal 
error.  Tbe  measure  of  damages  was  the 
difference  between  the  actual  value  of  the 
car  and  the  contract  price.  Mountain  v. 
Day,  91  Minn.  249,  97  N.  W.  883.  But  the 
error  of  the  court  was  not  a  matter  of  sub- 
stance, was  clearly  an  inadvertence,  and 
attention  should  have  beea  called  thereto 
by  counsel.  Mountain  v.  Day,  supra.  There 
was  no  error  In  submitting  to  the  Jury  tbe 
question  whether  the  car  was  equipped  with 
"exide"  batteries.  There  was  evidence  tend- 
ing to  8UK»rt  tbe  claim  that  it  was  not 
and  the  court  rightly  left  the  Issue  to  the 
Jury. 

This  covers  all  that  need  be  said.  We 
have  considered  all  the  assignments  of  er- 
ror, and  discover  no  grounds  or  reasons  Jus- 
ti^rlng  a  new  trial  of  the  action. 

Order  affirmed. 


FOIRXER  V.  BRADFORD. 

(Supreme  Court  of  Minnesota.    Not.  29, 
1912.) 

(Spttalma  hjf  fKe  Court.) 

PAniras  (I  216*)  —  GoKTBAOTB  ArnccTiNa 
Fatxnt  Rights— CONSiauonoH. 

A  corporation  was  organized  to  manufac- 
tnre  and  sell  certain  farm  implements  covered 
by  patents  obtained  by  plaindfl  and  to  be  ob- 
tained by  him  at  the  expense  of  the  corpora- 
tion.  Plaintiff  was  the  manager,  and  a  atock- 
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holder  and  officer,  of  the  corporation.  For 
the  right  to  uie  sacb  pateDti  in  the  mtaufac- 
ture  of  soch  Implenenta,  plaintiff  was  monthly 
paid  «  certain  sam  in  the  nature  of  a  roralty. 
ffeZd,  that  the  ri^t  to  sell  tlt«  artlelea  ao 
mannfactored  under  plaintilTa  patents  was  In- 
cident to  the  right  to  manufactare,  and  there* 
fore  all  articles  maQofactored  while  that  right 
existed  may,  after  sach  right  ceased,  be  sold 
by  the  corporation  or  its  saccessor  in  interest 
without  let  or  hindrance  from  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Patents, 
€ent.  Dir  |  829;  Dee.  Dig.  |  216.*] 

Appeal  firom  District  Gonrt,  Bamaay  Ooon- 
ty;  ^Olam  Lonls  Kelly,  Judge. 

Aetkm  by  Octave  A.  Folrler  against  John 
M.  Bradford.  Fn>in  an  order  denying  a 
new  trial,  plaintllT  appeals.  AfDrmed. 

Harry  S.  Lodie,  of  St  Paul,  for  appel- 
lant Denegre  &  McDennott  of  St  Paul, 
for  respondent 

HOI/r,  J.  Claiming  that  the  defendant 
bad  in  bis  possession  400  disc  drills  and  un- 
assembled parts  for  about  800  more,  made 
according  to  principles  covered  by  certain 
letters  patent  owned  :by  plaintiff,  'which 
drills  defendant  threatens  to  sell  wlthont 
the  Uoense  or  permission  of  plaintifT,  this 
action  is  brought  to  enjoin  defendant  from 
selling  or  using  tlie  drills.  The  court  made 
flndlngs  and  ordered  Jndgmrat  for  defend- 
ant PlalntlfTs  motion  for  a  new  trial  being 
denied,  he  appeals. 

The  here  material  and  undisputed  facts 
are  that  plaintiff  owned  a  patent  for  a  drill 
shoe,  which  was  thought  valuable,  and  In 
1902  he  associated  himself  with  some  men 
who  famished  the  means  and  incorporated 
the  Polrler  Manufacturing  Company,  to  man- 
ufacture and  sell  drills  equipped  with  this 
shoe.  Plaintiff  became,  and  thereafter  till 
October,  1007,  continued  to  be,  the  secretary, 
vice  pr^ldent,  and  manager  of  the  corpora- 
tion. He  received  260  shares  of  stock,  of  the 
par  value  of  $100  per  share.  Plaintiff  was 
an  inventor,  and,  in  addition  to  the  shoe  for 
grain  drills,  had  also  turned  his  attention  to 
disc  drills.  Soon  after  the  Incorporation  of 
the  company  he  applied  for  several  patents 
covering  such  drills,  the  company  paid  the 
fees  and  expenses  for  obtaining  these  pat- 
ente,  and  under  plaintUTs  management  man- 
ufactured and  put  on  the  market  disc  drills 
covered  by  patents  subsequoitly  Issued  upon 
his  applications.  The  arrangement  between 
plaintiff  and  the  corporation  is  contained  in 
this  letter,  written  by  the  former  to  the  lat- 
ter: 

"January,  1B03. 
"Polrler  Mfg.  Co.,  Gladstone,  Minn.— Gen- 
tlanen:  Confirming  the  conversation  had 
wlUi  your  Mr.  Brooks  last  Saturday,  rela- 
tive to  my  certain  inventions  of  Improve- 
mentB  on  grain  drills,  at  which  time  it  was 
agreed  ttiat  the  Polrler  Mfg.  Go.  should  pay 
an  the  expenses  for  labor  in  procnrlng  mod 
els  and  furnish  all  the  cash  necessary  for  ap- 


pUcatioiui  for  XS.  S.  patmt  uid  final  Koyem- 
nunt  fees,  that  I  dionld  grant  to  eald  PtAt- 
iK  iitg.  Co.  tbc  rltfht  to  we  nich  lavoitions 
tettae  and  after  the  lasnanoe  of  tin  U-  S. 
Patent!,  free  of  cliaKge,  for  swA  time  as  my 
present  Interest  In  your  omq^any  as  stocb- 
holAtr  and  officer  la  r^Uied,  but  Uiat  In  no 
way  Aall  the  tltte  or  ownership  of  said  In- 
venttons  and  contemplated  patatte  paaa  tnm 
me  to  you,  witbont  farther  agreement  and 
consideration. 

"Beapectfnlly  ^rs, 

[Signed]   O.  A.  Folrler.*' 

PlalnUif  rec^ved  f  160  per  numth  fK>m  the 
corporation,  whteh  he  says  wae  in  the  nature 
of  royalties  for  the  nse  of  his  patents.  Id 
September,  1907,  plaintiff  on  account  of  some 
nervous  trouble  became  Incapacitated  for 
work.  He  was  not  paid  anything  thereaft- 
er, as  be  claims.  No  disc  drills,  nor  any 
luirts  for  drills,  were  ever  manufactured 
thereafter.  The  drills  and  parts  of  drills 
now  in  defendant's  possession  were  all  com- 
pleted by  the  corporation  prior  to  Septem- 
ber, 1907.  The  drills  manufactured  were  evi- 
dently not  a  success,  for  the  corporation,  in 
August,  1908,  was  duly  adjudicated  a  bank- 
rupt, and  the  said  drills  and  parts  of  drills 
were  in  the  bankruptcy  proceeding  duly 
sold  to  defendant  herein.  Plaintiff  still  re- 
tains his  stock  In  the  corporation,  but  ceas- 
ed to  be  an  officer  In  February,  1906. 

The  foregoing  facts  clearly  indicate  that 
there  is  no  Justice  In  plaintiff's  claim.  The 
defendant  has  succeeded  to  the  rights  of  tho 
corporation  In  this  proj>erty,  whlcb  was 
manufactured  for  the  purpose  of  sale  and 
use  by  the  permission,'  license,  and  direc- 
tion of  plaintiff.  These  Implem^ts  and 
parts  were  so  manufactured  in  the  ordinary 
course  of  business,  with  the  expectation  that 
all  would  be  sold  in  due  time.  The  manu- 
facture was  undertaken  solely  for  the  pur- 
pose of  realizing  a  profit  from  the  sale  of  thf 
article  manufactured,  so  that  the  sale  and 
use  of  the  drill  followed  as  an  inddeut  to 
the  right  to  manufacture.  In  other  words, 
plaintiff,  having  granted  the  corporation,  for 
a  royal^  paid  litonthly,  the  right  to  manu- 
facture, according  to  his  patents,  these  im- 
pl^ents  designed  for  sale  and  use,  has  no 
further  interest  in  their  disposition  or  use 
after  they  have  been  manufactured.  There- 
fore the  position  of  plaintiff  is  untenable 
that,  if  he  chose  to  withdraw  bis  license,  the 
manufactured  articles  then  on  hand  could 
not  be  sold.  In  Steam  Cutter  v.  Sheldon,  10 
Blatcht.  1,  Fed.  Cas.  No.  13,331,  the  court 
says:  'If  a  party  engaged  exclusively  In  the 
construction  of  machines  of  various  kinds, 
for  sale  to  others,  were  to  receive  a  license 
to  mauofactnre  a  patented  machine,  fbr  a 
consideration  presently  paid  to  the  patentee, 
a  construction  which  would  deny  him  all 
opportunity  to  make  the  privily  of  any 
value,  forbidding  his  sale  of  the  machines 
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when  manofactured.  ibonld  be  t«7  clear- 
ly Imported  by  the  Ucenee,  or  tie  court 
would  hcM  that  the  partleB  meant  that  be 
ebonld  dorlre  aome  boi^t  from  the  Uceose, 
and  not  be  left  thereafter  wholly  dependent 
<m  the  will  ot  the  patentee.**  See,  alao.  Gill 
T.  raited  States.  160  U.  S.  426.  16  Sup.  Gt 
322.  40  L.  Ed.  480;  Keyea  t.  Bnreka  Ccnaoll- 
dated  Uinlng  Co.,  IBS  U.  &  ISO,  IS  Sup.  CL 
T72.  38  U  Ed.  820;  Dable  Orain  Shovel  Oo. 
T.  FUnt,  137  U.  &  41,  11  Snp.  Ct  8,  84  L. 
Ed.  61& 

We  do  not  think  the  facts  of  the  present 
case  bring  it  within  the  dedalim  ot  Standard 
Sanitary  Mfg.  Go.  t.  Arrott,  IBS  Fed.  760, 
68  G.  a  A.  S88,  Cited  and  relied  on  by  plaln- 
tiff.  There  the  machine  covered  by  the  pat- 
ent waa  bnllt  for  tbe  porpoee  of  use  in  the 
mannfactnring  plant  under  a  license  given 
by  the  patentee;  he  being  an  officer  and  serv- 
ant of  the  company  iterating  the  plant  It 
was  held  that  a  sale  <tf  the  plant  did  not 
transfer  to  tiie  new  owner  the  rii^t  to  use 
the  machine.  We  doabt  not  the  proposition 
that  tbe  owner  of  a  patent  may,  in  granting 
the  right  to  use  the  same,  place  sudk  limi- 
tations and  restrlotlotte  as  be  may  see  fit 
Bat  clearly  there  was  no  intention  in  the  in- 
stant case  to  restrict  In  any  manner  the 
sale  or  uae  of  the  artldes  mannfactored  by 
tbe  corporation;  and  defendant  is  in  no 
worse  position  than  the  corporation. 

Tbe  views  already  expressed  lead  to  an 
afflrmance  of  the  order,  and  render  unneces- 
sary a  consideration  of  any  other  errors  as- 
signed, because  on  the  undisputed  facts  tbe 
learned  trial  coort's  conclusion  is  manifestly 
right 

Order  afflm^ 


BBNEEB  V.  BBNEKB'B  B&nPATB. 
(Snpreme  Gonrt  of  Minnesota.  Nov.  28,  1812.) 

(Spltnlw  »V  Ihe  Court,  j 

1.  BxECUToas  Ann  ADWHiSTBAToBa  (t  221*)— 
Glaivs  AoAniffr  Bstar  —  Sumomror  or 

BVIDKNCK. 

Evidence  upon  an  application  by  a  son  for 
the  allowance  of  a  claim  against  his  deceased 
mother's  estate  for  board,  serricea,  etc.,  sucb 
services  being  held  to  have  been  rendered  her 
while  she  was  living  with  him  as  a  member  of 
bis  family,  considered,  and  keld  to  auBtain  the 
trial  court  s  Boding  that  tbe  estate  was  not  lia- 
ble for  snch  claim. 

[Ed.  Note.— Fbr  other  ease^  see  Bzecutori 
and  AdminiBtrators,  Gent  Dig.  H  801-«03H. 
1858,  1861-1863.  1866,  U86, 1871-1S74,  ISTtT; 
Dec  Dig.  I  221.*] 

2.  EviDSNCB  a  84*)— PusraFTioira— InniBT- 

EDNBSS. 

The  execution  of  a  promissory  note  i^ves 
rise  to  a  rebuttable  presumption  that  the  payee 
was  not  at  the  time  of  socb  transaction  in- 
debted to  the  maker.  ■ 

(Ed.  Note.— For  oUier  eases,  see  Brldeoc^ 
Cent  Mg.  1 106;  Dec.  Digr|84.*] 


Appeal  from  District  Court,  (Hmsted  Coun- 
ty; Arthur  H.  Snow,  Judge. 

Claim  by  Edward  W.  Beneke  against  the 
estate  at  Scqthia  H.  Baiefca  From  an  orda 
of  tbe  district  court  on  appeal  from  tbe 
probate  court,  denying  a  motion  for  new 
trial  or  for  amendmoit  of  findings,  the 
claimant  appeals.  Affirmed. 

M.  D.  Halloran  and  Thomas  Splllane,  both 
of  Rochester,  for  appellant  Chas.  G.  Will- 
son  and  Henry  O.  Gbristensen,  both  of 
Bochester,  for  respondent 

PHUJP  n  BROWN,  J.  SophU  M.  Ben- 
elra  died  testate  In  Olmsted  county  on  No- 
vember  24.  1810,  aged  SS  years.  After  the 
ankointment  and  qoaliflcatlon  of  an  necn- 
trix  of  faw  estate,  her  son,  this  ai^ellant, 
filed  a  claim  against  the  same,  amounting 
to  the  sum  of  $1,830,  In  tbe  probate  court 
for  the  value  of  board,  room,  light  and 
washing,  alleged  to  have  been  furnished  the 
decedent  by  him  while  she  was  residing  with 
htm  and  lUs  family,  in  bis  hom^  during 
nearly  all  of  tbe  last  6  years  of  her  life, 
iiudnding  ther^  also  an  item  for  the  value 
of  the  board  at  a  nurse  f»  his  mothw,  al- 
leged to  have  bem  furnished  tta  bes  in  bis 
home  during  bar  last  illness.  The  executrix 
Interposed  an  answer,  denying  the  son's 
claims  In  toto,  and  presented  to  tbe  court  by 
way  of  ottBtA  thweto  tbe  amount  of  the 
principal  hnd  Interest  of  three  promissory 
notes,  the  principal  of  which  aggregated 
11,160,  executed  by  the  claimant  to  the  de- 
ceased In  her  lifetime.  The  probate  court, 
after  a  hearing,  denied  the  son's  claim,  and 
allowed  the  of&et  The  claimant  appealed 
to  the  district  court,  where,  a  lury  being 
waived,  a  trial  was  had  to  tbe  court  and 
findings  were  filed,  affirming  tbe  action  of 
tbe  probata  court  Thereafter  the  claimant 
moved  for  a  new  trial,  and,  as  a  part  of  his 
application,  included  therein  a  demand  to 
the  effect  that  in  the  evmt  of  the  denial 
of  his  motion,  the  court  amend  Its  findings 
In  specified  particulars,  which  demand 
would,  if  granted,  necessarily  have  resulted 
in  the  allowance  of  the  appellant's  claim. 
The  court  denied  this  motion  in  all  respects, 
and  this  is  an  appeal  from  Us  order  In  mat 
regard. 

[1]  The  evidence  adduced  on  tbe  trial  es- 
tablished, and  the  court  found,  among  other 
things,  in  effect  that  tbe  services  specified 
in  the  claimant's  demand  were  in  fact  fur- 
nished by  bim  as  claimed  and  were  of  the 
value  stated.  Furthermore,  It  appears  and 
was  found  that  tbe  claimant  rendered  all 
of  these  services  while  the  deceased  resided 
in  his  dwelling  house  as  a  member  of  bis 
family  under  no  express  agreement  on  her 
part  to  pay  therefor,  and  that  she  never 
definitely  promised  to  pay  htm  for  tlie  samfe 
The  court  also  found  the  evidentiary  facts 
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concerning  the  boalnesB  and  domestic  rela- 
tions of  the  deceased  and  the  claimant  at 
great  loigth,  and  by  Its  concloslons  of  law 
denied  him  any  relief.  Likewise,  under  the 
uncontroverted  testimony,  the  findings  es- 
tablished the  execution  of  the  three  notes 
Interposed  by  the  executrix  by  way  of  off- 
set as  aboTe  stated,  and  tbelr  nonpayment, 
all  as  claimed  by  the  executrix. 

The  appellant  makes  no  claim  that  there 
was  any  express  agreement  on  the  part  of 
the  deceased  to  pay  for  these  services,  but 
Insists,  substantially,  that  the  trial  court 
erred  in  finding  that  the  deceased  lived  with 
the  claimant  as  a  member  of  his  family, 
and  also  erred  in  refusing  to  find  substan- 
tially as  follows:  **It  appears  from  the  evi- 
dence that  there  was  a  mutual  understand- 
ing between  Sophia  and  Edward  that  the 
Berricea  rendered  and  the  aceommodatlona 
fnnilshed  were  not  to  be  rendered  and  fnr- 
nlslied  gratuitously,  and  that  Boi^ila  ex- 
pected and  intended  to  pay  tor  the  auue, 
and  that  Edward  expected  to  be  paid  thwe- 
for,  and  that  said  services  rendered  and  the 
aocommodationa  furnished  to  Sophia  by  Ed- 
ward were  rendered  and  furnished  under 
drcnmstances  from  wlLich  an  obligation  to 
pay  for  the  same  la  Jiutly  inferred." 

The  case  turns  ni  the  determination  of  the 
above-stated  contentions,  other  points  cov- 
ered, by  the  assignments  of  error  either  hav- 
tag  been  waived  by  failure  to  argue  tbon, 
or  else  being  aiudt  aa  to  require  no  comment 
The  appellant  makes  no  real  complaint  con- 
cerning the  facta  found,  but  rests  his  ob> 
Jectlons  on  the  deductlona  drawn  by  the 
court  from  the  facts,  and  the  questions  thus 
presented  are,  whether  the  deceased  was  a 
member  of  the  claimant's  family  at  the  time 
the  services  were  rendered,  and,  If  so,  could 
the  trial  court  reasonably  Infer  from  the 
proofs  that  pecuniary  compensation  was  con- 
templated by  the  parties  therefor  at  the  time 
when  the  services  were  rendered.  The  fair 
determination  of  these  questions  requires  a 
recital  of  the  salient  features  of  the  findings, 
all  of  which  we  hold  to  be  supported  by  the 
eyidmce.  Such  in  effect  are  that,  after  the 
death  of  the  husband  of  the  deceased  in 
she,  in  settlement  of  certain  matters 
growing  out  of  his  will,  conveyed  to  the 
claimant  all  of  her  Interest  in  the  estate  of 
her  deceased  husband,  and  the  claimant,  in 
turn,  conveyed  to  her  a  life  estate  in  80 
acres  of  land,  the  parties  agreeing  that  tbe 
claimant  should  use  the  land  during  his 
mother's  life  and  pay  her  therefor  as  rent 
the  sum  of  (160  per  yrar,  payable  annually, 
and  $400  in  addition  thereto,  and  the  claim- 
ant further  covenanted  that  she  should  have 
the  use  of  three  rooms  In  the  building  situ- 
ate on  the  80,  and  also  be  furnished  by  him 
with  what  was  "necessary  for  her  nae  which 
could  be  raised  on  the  farm,  vis.,  flour,  meat, 
potatoes,  milk,  e^,  and  vegetables,  also 
the  necessary  firewood  cut  and  ready  for 


the  stove,"  during  her  lifetime.  The  dalm- 
ant  compiled  with  his  covenants  and  agree- 
mente  literally,  up  to  the  time  be  1^  the 
farm,  except  that  liis  mother  accepted  from 
him  a  note  for  9400,  In  lien  of  the  paymeat 
above  mentioned.  The  parties  lived  on  the 
farm  in  the  same  house,  until  about  9  years 
prior  to  the  death  of  the  mother,  when  she 
and  the  claimant  and  his  Camlly,  conslstliv 
of  his  wife  and  children,  moved  to  Rochester, 
whwe  the  mother  thereaft^  lived  with  tbe 
son  as  a  member  of  the  family  up  to  tbe 
time  of  her  death.  Until  the  last  2  years  of 
her  life,  she  participated  In  the  work  of  tbe 
household,  but  then  ceased  becanae  of  a 
serious  aflUctlon,  whldt  incapacitated  her 
for  labor  and  necessitated  increased  care,  at- 
tention, and  nursing  on  the  part  of  tlie 
claimant  and  his  family.  WWi  the  ensep- 
tion  at  the  special  attention  made  necessary 
by  her  disease,  faowevor,  ahe  rec^ved  no 
more  rewards  than  he  had  agreed  to  furnlsb 
her  m  the  farm.  During  the  period  ahe 
resided  with  him  In  Bochester,  she  paid 
the  billa  of  her  physician,  the  major  pert 
of  the  compraaation  of  ba  nones,  and 
a  part  of  the  wages  of  the  house  serv- 
ants. She  also  paid  tbr  her  clothing  and 
articles  tor  her  personal  lua,  and  at  one 
time  contributed  flOO  towards  tbe  payment 
t6r  a  sewer  connection  for  the  aim'a  resi- 
dence, in  ordw  that  her  own  ooDvcDleneei 
would  thereby  be  Increased.  Z>nrli«  her 
lifetime,  ber  ecm,  the  claimant,  made  no  de- 
mand on  her  for  paymoit  for  any  of  the 
services  rendoed.  and  continued  to  pay  her 
the  stipulated  rent  for  tbe  80-nere  taxm 
when  It  matured.  She  never  paid  him  any- 
thing on  account  of  services  raidered.  It 
also  appeared  that  the  claimant  executed 
notes  to  her  as  follows:  November  3,  1901. 
$100,  payable  on  demand,  with  6  per  cent 
interest ;  November  1,  1006,  $500,  payable  on  j 
demand,  with  6  i>er  cent.  Interest;  Novem-  I 
ber  1,  1907,  $500,  payable  on  demand,  with 
6  per  cent  Interest  No  part  of  these  notes 
has  been  paid,  except  that  all  of  the  interest 
accruing  ■  thereon  was  paid  annually  up  to  i 
November,  1910.  Tbe  claimant  testified  that  j 
he  expected  paymeht  to  be  made  for  the 
items  Bteted  In  his  account  Then  was, 
also,  evidence  of  declarations  of  the  de- 
ceased, made  on  several  occasions  daring 
tbe  last  years  of  her  life,  but  not  to  the 
claimant  or  in  his  presence,  to  the  effect  that 
she  would  pay  the  claimant  for  all  that 
was  done  for  her,  and  that  she  did  not  ex- 
pect them,  the  family,  to  "do  It"  for  noth- 
ing, and  that  claimant  would  get  his  pay  for  i 
all  done  for  her.  | 

Snch  being  the  facts  before  us,  we  thln^ 
that  it  is  too  clear  for  argument  that  the 
deceased  was  a  member  of  the  claimant's 
family  during  the  period  of  the  rendiUon  of 
the  services  in  question ;  and,  such  being  the 
case,  the  only  remaining  question  la  whether  | 
the  court  ought  to  have  amended  tbe  findings  i 
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SB  reqaested.  While  the  c&ab  of  Elnolf  t. 
Thompson,  9S  Minn.  230,  103  N.  W.  1026.  101 
N.  W.  547,  Is  not  [omdsely  In  point  here,  the 
rale  there  stated,  supported,  as  it  la,  by 
Donahue  v,  I>onahue,  53  Minn.  460,  55  N.  W. 
602,  and  WetfaerlU  t.  Ganney,  62  Minn.  341, 
346,  64  N.  W.  818,  govemed  the  trial  coort 
In  its  consideration  of  this  case,  which  rule 
ia  as  follows:  "The  general  rule  dedudble 
from  the  authorities  Is  that  where  a  child, 
after  arriving  at  miUority,  couttnues  to  re- 
side as  a  member  of  the  family  with  a  par- 
ent, or  with  one  who  stands  in  the  relation 
of  a  parent,  •  •  •  the  presumption  Is 
that  no  payment  is  expected  for  services 
rendered  or  support  fornlshed  by  the  one  to 
the  other.  This  presumption  is  not,  how- 
ever, concloalve,  and  may  be  overcome  by 
proo^  either  of  an  express  agreement  to 
pay,  or  of  such  facts  and  drcnmstances  as 
show  satisfactorily  that  both  parties  at  the 
time  expected  payment  to  be  made" — dtlng 
21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1061.  See, 
also,  Hodge  v.  Hodge.  11  L.  B.  A.  (N.  S.)  873 
to  013,  and  Hardlman's  Adm'r  v.  Crick,  133 
Am  St.  Bep.  248,  where  the  cases  are  col- 
lated, and  in  the  notes  to  the  latter  case  the 
ratUmale  of  the  rule  la  discussed. 

Tbe  appellant  Insists  that  it  an>ears  that 
the  dealings  of  his  mother  and  himself  wore 
"at  arm's  length,  a  mere  matter  of  dollars 
and  raits,"  and  that  both  parties  expected 
payment  to  be  made  for  the  services  involv- 
ed, and,  furthermore,  that  any  presumption 
to  tbtt  contrary  growing  out  of  the  relatlon- 
■bip  of  parent  and  child  was  destroyed  by 
the  evidence  of  the  facts  and  drcnmstances. 
Bat  we  do  not  consider  the  proofs  snfflctmt 
to  eBtabUsh  the  appellonrs  contentions  in 
this  regard,  nor  to  give  rise  to  an  imi^ed 
contract  between  the  members  of  a  family 
to  pay  for  ser vices,  which  can  be  established 
only  by  evidence  sufficient  to  warrant  the  de- 
duction tliat  payment  vras  ccmteniplated  by 
both  parties  when  the  services  were  ren- 
dered. 

[1]  TUs  cmcliudon  la  reinforced  by  a  con- 
sideration of  the  facts  recited  as  to  the 
cUdmant*a  payment  of  the  annual  rents  on 
the  80«cre  farm,  and  especially  as  to  the 
execution  by  him  of  notes  payable  to  his 
mother  for  large  sums,  and  his  payment  of 
annual  interest  thereon.  Why  shonld  he  pay 
rents  and  execute  notes  to  her,  when  she 
was  Indebted  to  him  In  large  amounts?  It 
seems  to  us  that  such  actions  are  incon- 
sistent with  the  claimant's  theory  that  the 
parties  should  be  considered  as  dealing  at 
arm's  length  in  the  matter  of  the  services 
rendered.  True  It  is  that  such  facts  are  not 
conclusive  against  the  claimant.  His  ex- 
planation of  why  he  paid  such  interest, 
namely,  because  it  was  due  to  his  mother, 
and  because  he  figured  that  he  had  money 
enough  In  his  possession  to  pay  him  what 
she  owed  him — that  is,  that  be  owed  her 


enough  money  on  hia  notes  to  nearly  cover 
har  indebtedness  for  his  services^lB  not, 
however,  convincing.  Moreover,  sudi  condnct 
on  the  part  of  the  claimant  raised  a  pre- 
sumption against  him,  for  it  is  wdl  estab- 
lished by  the  authorities  that  the  execution 
of  a  note  by  one  person  to  another  gives  rise 
to  a  presumption  that  the  payee  was  not  at 
the  time  of  such  transaction  indebted  to  the 
maker.  Barnes  v.  Green's  Adm'r  (Ky.)  12  S. 
W.  277;  Mclntyre  v.  Meldrim,  63  6a.  58; 
Downs  V.  Downs  (Iowa)  102  N.  W.  431; 
Fltzpatrick  v.  Fhelan,  5S  Wis.  2S1,  16  N.  W. 
606;  Atchison  v.  Davidson,  2  Pin.  (Wis.)  4a 

We  have  not  overlooked  the  testimony  of 
the  several  witnesses  who  testified  to  the  de- 
ceased's declarations  concerning  her  inten- 
tion to  pay  for  the  services  rendered  by  the 
claimant,  or  that  he  would  be  paid.  Such 
declarations  are,  however,  too  ambiguous  and 
equivocal  to  eetabllsb  UabQlty.  Nor  are  they 
sufficient  to  rebnt  the  preenmpUon,  above  re- 
ferred to,  arising  tnm  the  execnttim  of  notes 
by  the  claimant  to  the  deceased  and  pay- 
muits  made  by  him  to  her.  Th^  might  as 
well  have  referred  to  his  ^rpectancy  as  his 
mother^  heir  at  law,  as  to  anything  else. 
It  would  be  mere  guesswork  to  conclude 
therefrom  that  the  deceased  intended  to  pay 
for  Ute  servl^  In  question. 

Finally,  while  the  principle  announced  In 
Elnolf  V.  Thompson,  supra,  must  be  applied 
Sere  to  the  same  extent  as  In  the  trial  court, 
we  are  required  to  apply  In  connection  there- 
with also  the  familiar  rule  of  appellate  pro- 
cedure, which,  stated  most  favorably  for  the 
appellant,  Is  that  we  cannot  disturb  the  find- 
ings of  the  trial  court,  If  the  evidence  fairly 
tends  to  support  them.  This  rule  appUed 
here  necessarily  requires  an  afflrmancfc 

Order  affirmed. 


ERWIN  V.  SHELL  at  aL 
(Supreme  Court  of  Mimnnta.   Dee.  6,  ldl2J 

1.  JUDOIOENT  (I  190*)  —  NOTWrrHSTANDINO 

A  collision  occurred  on  a  dark  night  in  a 
public  highway  between  the  plaintifiTs  team, 
driven  by  him,  and  the  automobile  of  the  de- 
fendants, driven  by  one  of  them,  whereby  plain- 
tiff was  Injared  by  the  alleged  negligence  of  the 
defendants  in  not  observing  the  taw  of  the  road. 
A  verdict  was  returned  for  him,  and  the  trial 
court  ordered  judgment  for  the  defeodantB  not- 
withstanding the  verdict.  Held,  it  is  not  alone 
sufficient  to  authorize  a  Jodement  notwithstand- 
ing the  verdict  that  the  trial  court  upon  the  ev- 
idence, In  th^  exercise  of  a  folr  discretion, 
ought  to  have  granted  a  new  trtal,  for  such  a 
judgment  can  only  he  ordered  when  the  evi- 
dence Is  as  a  matter  of  law  pracUcally  conclu- 
sive against  the  verdict. 

[Ed.  Note. — For  other  cases,  see  JudGrment* 
Gent.  Dig.  ff  867-^75;  Dec.  Dig.  |  199.*] 
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2.  JtrDaicuTT   (|  399*)  —  NorwiTHSTANDinQ 

Tbbdiot— Btidbhob. 

The  evidence  does  not  bring  thli  cue  with- 
in the  rule  stated,  and  the  court  erred  in  order- 
ing judgment  for  the  defendants. 

lEi.  Note.— For  other  cases,  see  Judcment, 
Cent  Dig.  {{  367-37G ;  Dec  Dig.  {  199.*] 

Appeal  from  District  Court,  Nobles  CJoun- 
tr;  Xi.  S.  Nelson,  Jadge. 

Action  byCR.  Erwln  against  Daniel  SheU 
and  another.  From  a  judgment  entered  In 
favor  of  defendants  notwithstanding  the  ver- 
dict for  plaintiff,  he  appeals.  Reversed. 

Ohas.  H.  Sdiw^ur  and  Horria  ft  Hart- 
wdl»  all  of  La  Grosse,  Wis.,  and  Herbert  H. 
Blerc^  of  WinMia,  for  appdlant.  J.  A. 
Town  and  XL  J.  Jonest  both  of  WorthlngttHi, 
for  revondents. 

8TABT,  C  J.  On  the  erenlnff  of  Decem- 
ber 27, 1910,  at  8:80  o'clock,  the  plaintiff  was 
drlTlng  a  team  of  borees  hitched  to  a  farm 
wagon  with  an  empty  harradc  along  Qke  pub- 
lic highway  near  Woithingtxn,  this  ^te, 
when  a  coUlalou  occurred  between  the  team 
and  Tig  of  the  idalntiff  and  the  defendants' 
antomoblle,  driven  by  one  of  them,  whereby 
the  plaintiff  suatained  personal  Injuries.  He 
brought  this  actltm  In  the  district  court  of 
the  county  of  Nobles  to  recover  from  the  de- 
fendants damages  for  his  injuries  on  the 
ground,  as  alleged,  with  othen,  In  the  com- 
plaint, that  the  defendants  negligently  &lled 
to  observe  the  law  of  the  road  and  drive 
the  automobile  to  the  right  of  the  middle  of 
the  traveled  part  of  the  h^hway,  so  that 
the  vehicles  could  pass  without  Interference^ 
The  answer  admitted  the  collision,  denied 
any  negligence  on  the  part  of  the  defaidants, 
and  alleged  that  the  plaintiff's  injuries  re- 
sulted from  his  own  negllgenc&  The  issues 
were  submitted  to  a  Jury,  and  a  verdict  re- 
turned In  favor  of  plaintiff  In  the  sum  of 
$300.  The  defendants  then  made  a  motion 
for  Judgment  In  their  favor  notwithstanding 
the  verdict,  on  the  ground  that  the  court 
erred  In  denying  their  motion  for  a  directed 
verdict  No  alternative  motion  for  a  new 
trial  was  made.  The  trial  court  granted  the 
motion  for  Judgmoit  absolute,  and  It  was 
so  entered,  from  whlcJi  the  plaintiff  appealed. 

[1]  The  law  here  applicable  la  well  set- 
tled, and  to  the  effect  that  It  Is  not  alone 
sufficient  to  authorize  a  Judgment  .notwith- 
standing the  verdict  ttiat  the  trial  court  up- 
on the  evidence  ought,  in  the  exercise  of  a 
fair  discretion,  to  have  granted  a  new  trial, 
for  such  a  Judgment  can  only  be  ordered 
when  the  evidence  Is  as  a  matter  of  law  prac- 
tically conclusive  against  the  verdict  Mar- 
quardt  v.  Hubner,  77  Minn.  442,  80  N.  W. 
617;  Jones  v.  RaUway  Co.,  91  Minn.  229- 
234,  97  N.  W.  893,  103  Am.  St  Rep.  SOT; 
Peelt  V*  Ostrom,  107  Minn.  488,  120  N.  W. 
1064.  ' 

[2]  The  question,  then,  la  whether  the  evi- 
dence brings  this  case  within  the  rule  stated. 


The  evidence  is  undisputed  that  the  plaintiff 
was,  at  the  time  of  the  collision,  driving  wltli 
a  gmtle  team  hitched  to  a  wlde-tlred  farm 
wagon  along  the  highway  from  Worthing- 
ton,  and  tliat  the  defendants  were  driving 
an  automobile  toward  that  idty.  Tlie  nlgbt 
was  very  dark  and  misty.  The  road  at  the 
place  of  coUislon  was  62  feet  wide  betweoi 
the  fences.  There  was  a  gutter  2  feet  wide 
and  1  foot  deep  along  and  next  to  the  fence 
on  plaintiff's  side  of  th<B  road.  The  traveled 
track,  which  was  8<Hne  14  feet  from  the 
rli^t-hand  fence  going  from  Worthlngton, 
was  worn  smooth.  There  were  no  obstruc- 
tions In  the  road  to  prevent  the  defoidants 
from  drlvii^  the  automobile  to  the  right  of 
the  traveled  track  as  the  vehicles  approach- 
ed each  other,  but  they  did  not  do  so.  There 
was  evidence  on  the  part  of  the  plaintiff 
tending  to  show  ttiat  he  was  driving  4  miles 
an  hour,  and,  when  about  a  mile  from  the 
point  of  collision,  he  saw  a  ll^t  and  as  be 
got  closa,  and  within  about  a  bait  mile,  he 
saw  two  lights,  and  then  con<Auded  that  an 
automobile  was  an>roacbing.  When  be  was 
within  12  or  10  rods  of  It,  he  noticed  that 
no  ^ort  was  being  made  by  the  defiuidants 
to  turn  out  He  tiionght  tliey  would  do  so. 
but  they  did  not,  so  Ike  pulled  the  right  Une 
of  bis  team.  The  antomoUle^  when  tt  was 
within  some  2  rods  of  the  team,  ru  in  to- 
ward the  fence  on  the  plain  tiff's  side  of  the 
mad,  and  the  coUMon  ftdlowed  whldi  result- 
ed in  his  Injury.  The  next  day  after  the  ac- 
ddoit  thwe  wwe  found,  at  the  place  of  the 
collision,  marks  of  a  wlde-tlred  wi^on  In  the 
guttor  next  to  the  fence.  There  was  evidence 
on  Uie  part  of  the  defmdants  tending  to 
sliow  that  the  antomoblle  immediate  be- 
fore the  acddoit  was  not  running  to  eneed 
8  miles  an  hour,  and  that  tty  reason  itf  the 
darkness  the  driver  could  not  distlngnieb  an 
object  in  front  of  the  antomotrfle  nKtte  tlian 
2  rods  away,  and  that  be  had  no  notice  of 
the  approach  of  the  [daintifl  nntn  tlwy  were 
within  IB  to  2S  feet  ot  each  oOier,  and  the 
team  was  then  coming  directly  toward  the 
automobile  Iha  driver  testified  that  when 
he  aaw  the  team  h^  Iquuediately  sb^iped  the 
antomoblle  in  the  middle  of  the  traveled 
track,  because  he  believed  there  was  not 
time  to  turn  out  and  avoid  the  collision,  and 
that  any  attempt  to  ao  so  would  expose  the 
occupants  of  the  automobile  to  serious  inju- 
ry, as  he  believed  the  team  was  running 
away,  seeing  no  driver  with  than,  and.  If 
they  were,  they  would  awerve  around  the 
automobile.  There  was  other  evidence  tend- 
ing to  show  contributory  negligence  on  the 
part  of  the  idalntlff,  and  also  tliat  neither 
the  wagon  nor  the  automobile  left  the  trav- 
eled track  l>efore  the  collision. 

Upon  a  careful  consideration  of  all  the 
evidence,  we  have  readied  the  concluaiou 
that  it  does  not  bring  the  case  within  the 
rule  we  have  stated.   The  credibility  of  the 
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vitnesBes,  the  alleged  negligence  of  the  de- 
fendants, and  the  contribator^  negligence  of 
the  plaintiff  were  primarily  qnestlons  of  fact 
for  the  jury.  Whether  their  verdict  is  so 
uanifeBtly  and  palpably  against  the  prepon- 
derance of  the  erldence  as  to  entitle  the  de- 
f^idants  to  a  new  trial,  U  a  motion  therefor 
had  been  made,  is  a  question  which  is  not 
presented  by  the  record.  We  accordingly 
bold  that  the  evidence  is  not,  as  a  matter 
of  law,  practlcaUy  conclualTe  asaimt  the 
verdict 

It  foUowB  that  the  Jtktement  aK>ealed  from 
must  be  reversed,  and  case  remanded,  with 
direction  to  enter  Judgment  tor  the  pteintlff 
upon  the  verdict   So  ordered. 

PHILIP  B.  BROWN,  J.,  took  no  part 


BTnBR  T.  WRIGHT  COrNTX  TELE- 
PHONE oa 

(Supreme  Court  of  Ifinnesota.  Dec  ^  1912.) 
fSvtMm      the  Oowrt.) 

J.  DaUAUES  (I  ISO*)— HlQHWATS  (II  211, 
213*)— BIOHIS  or  TBAVKUD— Low  TSU- 
FBONK  WiBB— NlGUOKIICB-OeHTiaBinOBT 

Neoligbnoe.  . 

While  the  plaintiff  wai  driving  a  threshing 
outfit  on  a  highway,  the  smokestack  of  the  en- 
gine came  in  contact  with  the  wires  of  the 
defendant,  suspended  over  the  bighwsy  so  low 
as  to  obstruct  travel  thereon,  whereby  he  bus- 
uined  personal  injuries,  for  which  he  bad  a 
verdict  for  92,450.  Evidence  considered,  and 
heldj  that  it  sustains  a  finding  that  the  defend- 
ant was  negligent,  that  the  plalntUf  was  not, 
and  tliat  the  award  of  damages  is  not  exces- 
sive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  fl  357-367,  370,  371:  Dec  Dig.  f 
130;*  Highways.  Cent.  Dig.  H  627-S32,  635- 
537;  Dec  Dig.  «  211,  213.*] 

(AddiUoiui  Sylla&tM  Iv  Editorial  Stof.) 
2.  AFPEAX,    ARD    ElBBOS    (§    232*)— IlTSTBUO- 

noNs— Objections  —  Gbounds  or  IIbview. 
Where  defendant  objected  to  an  instruc- 
tion given,  h«  is  limited  on  appeal  to  the 
grounds  of  objection  relied  on  m  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1361,  1368,  1430,  1431; 
Dec.  big.  I  232.^] 

8.  PLBADINO  <|  236*)— AMENDMENT— DiaCBE- 
TXON. 

Where  defendant,  in  an  action  for  injuries, 
excepted  to  an  instruction  authorizing  the  jury 
to  consider  any  loes  of  time  resulting  to  plain- 
tiff directly  from  his  injury,  on  the  ground 
that  loss  of  time  was  not  pleaded  as  an  ele- 
ment of  damage,  it  was  not  an  abuse  of  the 
trial  court's  discretion  to  overmle  the  objec- 
tion and  permit  plaintiff  to  amend  the  com- 
plaint in  that  regard. 

[Ed.  Note— For  other  cases,  see  Pleading, 
(Vnt.  Dig.  H  601,  605;  Dec  Dig.  |  236.*! 

Appeal  from  District  Court  Wright  Coun- 
ty; Arthur  E.  Qlddlngs,  Judge. 

Action  by  Rudolph  Stuhr  against  the 
Wright  County  Telephone  dompany.  From 
an  order  Amjing  defendant's  altematlTe  mo- 


tion for  a  judgment  notwithstanding  the  ver- 
dict tor  phiintlff  or  for  a  new  trial,  It  ap- 
peals. Affirmed. 

Latham,  Pidgeon  &  Larson,  of  Minneapolis, 
tor  appellant  Woolley  it  Johnson,  of  Bnffli- 
lo,  for  respondent 

START,  C.  J.  The  plaintiff,  on  September 
16,  1011,  was  driving  on  a  public  highway 
In  the  town  of  Harysvllle,  in  the  county  of 
Wright  with  a  threshing  outfit  when  the 
smokestack  of  the  engine  on  which  he  was 
riding  came  in  contact  with  the  wires  of  the 
defendant  suspended  over  the  highway.  He 
heard  some  one  call  out  that  he  was  against 
the  wires.  He  stopped  the  engine  at  once, 
and  went  forward  on  the  running  board  of 
the  engine  to  Investlgato  the  situation,  when 
the  wires  broke  loose  and  threw  him  down, 
whereby  he  was  injured  to  some  extent 
This  la  an  action  to  ^recover  damages  for 
his  injuries,  on  the  alleged  ground  that  they 
were  caused  by  the  negligence  of  the  de- 
fendant in  malntolnlng  Its  wires  so  low  over 
the  highway  as  to  obstmct  and  endanger 
travel  thereon.  .The  answer  denied  the  al- 
leged negligence,  and  alleged  that  the  idaln- 
tlff's  Injuries  were  caused  by  his  own  neg- 
ligence. The  plaintiff  had  a  verdict  for 
$2,460,  and  the  defendant  appealed  from  an 
order  of  the  district  court  of  the  county  of 
Wright  denying  Its  altemaUve  motion  for 
judgment  or  a  new  trlaL 

[1]  No  claim  is  here  made  by  the  defend- 
ant that  the  evidence  was  not  sufficient  to 
sustain  a  finding  that  It  was  negligent  as  al- 
leged, but  It  contends.  In  effect  that  as  a 
matter  of  law  both  the  complaint  and  the 
evidence  conclusively  show  that  the  plaintiff's 
Injury  was  the  result  of  his  own  negligence. 
The  contention  Is,  in  substance,  that  the 
plaintiff,  when  he  stopped  his  engine,  upon 
being  told  that  he  was  against  the  wires, 
went  forward  from  a  place  of  safety  to  one 
of  danger  to  Investigate  their  condition ;  that 
he  knew  before  he  started  forward  that  the 
wires  were  taut  against  the  smokestack  and 
pushed  out  of  line,  and  liable  to  break  any 
time  and  injure  some  one ;  and  that  he  fully 
appreciated  the  hazard  of  the  situation. 
While  detached  portions  of  the  plaintiff's 
cross-examination  seemingly  furnish  some  ba- 
sis for  the  contention,  yet  It  is  clear  from 
his  whole  testimony,  If  credible,  of  which 
the  jury  were  the  judges,  that  he  did  not 
in  fact  know  of  the  condition  of  the  wires,  or 
of  any  danger,  when  he  started  forvpard,  and 
did  not  learn  of  it  until  be  was  within  two 
feet  of  the  smokestack. 

His  cross-examination  as  to  where  he  was 
when  he  first  learned  that  the  wires  were 
taut  against  the  smokestack  was  this:  "Q. 
And  after  you  saw  how  taut  they  were,  you 
came  to  the  conclusion  It  was  dangerous  for 
anybody  to  be  around  there;  that  they  were 
liable  to  break  at  any  time,  and  injure  some 


*Pi>r  ottatf  eases  SM  sane  tople  and  section  HDMBBR  In  D«.  Dig.  *  Ant  Clg.  Xey-Nc  Series  ARsp'rlndcns 


Digitized  by 


Google 


694 


188  NORTHWESTERN  REPORTER 


(UIud. 


one?  A.  sir.  Q.  And  when  you  came 
to  that  conclusion,  and  saw  the  condition  It 
was  Is,  yon  were  down  In  the  position  yon 
occupied  when  you  operated  your  machine? 
A.  No,  sir;  I  was  on  the  platform  by  the 
side  of  the  engine.  When  I  noticed  the 
wires  were  against  the  smokestack,  I  was 
standing  on  the  platform  by  the  side  of  the 
engine.  Q.  That  Is.  when  you  noticed  the 
condition  of  the  wire  that  It  was  taut  and 
dangerous?  A.  Yes,  sir.  Q.  How  fftr  away 
were  you  when  you  noticed  that  condition? 
How  far  was  the  little  platform  on  which 
yon  were  standing  from  the  wires  on  the 
smokestack  at  the  time  you  saw  and  noticed 
It  was  Id  a  dangerous  condition?  A.  About 
two  feet  Q.  I  think  you  said  you  thought 
it  was  liable  to  break  at  any  time  and  tear 
the  machine  to  pieces?  A.  Yes,  sir.  Q.  And 
right  in  the  face  of  that  knowledge,  and  of 
that  condition  that  It  was  liable  to  break  at 
any  time  and  tear  the  nutchlne  to  pieces,  you 
stepped  up  there  and  tried  to  loosen  It?  A. 
No,  sir;  when  I  seen  it  was  in  that  danger- 
out  condition —  Q.  Where  were  you  then? 
A.  I  was  on  this  little  platform  by  the  side 
of  the  boiler.  Q.  Two  feet  away  from  the 
wire?  A.  Yes,  sir.  Q.  That  Is  when  yon 
were  about  two  feet  from  the  wire?  A.  Yes, 
sir;  I  didn't  know  Just  how  far,  but  I 
stepped  back,  or  thought  I  would  go  back, 
and  back  up  the  engine  to  slacken  the  wires, 
BO  the  men  could  take  a  fork  and  raise  the 
wires  over  the  stack.  Q.  Wh«i  you  saw  the 
wires  were  bo  taut  against  the  smokestack, 
you  testified  a  moment  ago  that  when  yoo 
saw  that  position,  you  were  down  on  the 
platform  where  you  oiterated  the  engine?  A. 
No,  sir;  I  was  on  the  little  platform  on  the 
side  of  the  boiler.  Q.  You  say  that  you 
heard  •  •  •  some  one  holler  that  the 
wires  were  caught?  A.  Something  like  that ; 
X  heard  some  one  holler,  'Whoa !'  Q.  And 
you  looked  up  from  where  you  were,  and 
■aw  the  wires  were  against  the  smokestack? 
A.  I  couldn't  see  if  they  were  against  the 
smokestack  or  not." 

It  Is  perfectly  obvious,  in  Tlew  of  this 
testimony,  that  the  plalntUT  was  not  gallty 
of  contributory  negligence,  and  that  the  de- 
fendant was  not  entitled  to  an  Instructed 
verdict  Nor  Is  it  entitled  to  a  new  trial  on 
the  ground  that  the  verdict  Is  not  sustained 
by  the  evidence.  The  trial  court  Instructed 
the  jury  that  1^  case  they  found  for  the 
plaintiff,  they  might  In  assessing  his  dam- 
ages, take  into  consideration  any  loss  of  time 
resulting  directly  from  his  injury.  The  de- 
fendant excepted  to  this  Instruction  on  the 
sole  ground  that  loss  of  time  was  not  plead- 
ed, and  the  trial  court  on  plaintiff's  motion, 
then  allowed  an  amendment  of  the  complaint 
in  this  respect.  On  the  motion  for  a  new 
trial,  and  here,  the  defendant  assigned  the 
giving  of  the  InstnicUon  as  error,  and  as- 
signed the  same  reason  stated  In  taking  its 
fxcQrtlon  on  the  trial.   In  Its  brief  the  de- 


fendant urges  that  the  instruction  was  error 
for  the  further  reason  that  there  was  no  evi- 
dence of  the  value  of  the  time  lost 

[2]  The  defendant  is  limited  to  the  ground 
railed  on  and  urged  in  his  exception  and  as- 
signment of  error  In  the  trial  court;  for, 
having  undertaken  to  advise  the  court  of  Its 
spedflc  objectlbn  to  the  instruction,  and  tbe 
court  having  obviated  it  by  allowing  an 
amendment  to  the  complaint  It  would  be 
manifestly  unfair  to  permit  him  here  to  urge 
for  the  first  time  another  ^onnd  of  error. 

[t]  We  hold  that  the  trial  court  did  not 
abuse  Its  discretion  In  allowing  tbe  amend- 
ment and  that  the  Instruction  was  not  re- 
versible error. 

Tbe  last  contention  Is  that  the  damages 
awarded  are  excessive,  and  appear  to  have 
been  gtvra  under  tbe  Influence  of  passion  or 
prejudice.  The  evidence  tends  to  show  that 
the  plaintiff  is  a  farmer ;  that  he  fell  against 
the  wheel  of  the  engine,  breaking  his  rib, 
and  seriously  Injuring  his  back  and  hip  bone, 
causing  him  severe  pain ;  that  he  was  con- 
fined to  his  bed  for  two  weeks,  and  has  not 
been  able  to  do  any  work  since,  as  it  hurts 
his  badcbone.  There  was  also  medical  testi- 
mony to  tbe  effect  that  at  the  time  of  tbe 
trial  there  was  a  weakness  of  his  hip,  due 
to  the  Injury,  a  possibility  of  nerves  or  ten- 
dons included  in  the  callous,  and  that  In 
tbne,  with  the  hardening  of  the  tissues,  ex- 
cruciating pain  might  result  and  such  con- 
dition might  be  permanent  A  consideration 
of  the  whole  evidence  leads  us  to  the  conda- 
sion  that  the  award  of  damages  was  liberal 
but  not  so  excessive  as  to  Justly  any  Inter- 
ference with  It  by  this  court 
Order  affirmed. 


JOHNSON  T.  SCOTT. 
(Supreme  Oonrt  of  Minnesota.   Nov.  29^  1912.) 

/'SyRttbiM  Ay  the  Court.) 

1.  NXGLIQESCB    (I    136*)  —  WniTUL  NXQU- 
aXNCE— SUBHISSIOir. 

Where  the  complaint  in  an  action  for  In- 
inries  alleged  to  have  been  caused  by  tbe  de- 
fendant's n^lgence,  failed  to  allege  "wiUfnl 
negligence,"  but  such  Issue  was  litigated  by  die 
parties,  and  it  was  manifest  that  the  defeodant 
was  not  misled,  there  was  no  reversible  error  is 
submitting  such  isane  to  the  jnqr;  piorided,  of 
conrse,  the  evidence  waa  sufficient  to  authonse 
such  submission,  especially  where  no  exceptioD 
on  this  account  was  taken  on  the  triaL 

Qutere,  whether  "willful  negligence"  is  pR>»- 
able  under  an  allegation  of  ordinary  Degligence. 

lEi.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353;  Dec  Dig.  |  m*] 

2.  Municipal    Cobpobahons    (|    706*)  - 

STBUTS— AUTOMOBILS  ACCIDBNT— WlLLFtH. 
NIOUGBNOX. 

Bvldauw  conildeTed.  and  keU  soScieat  to 
autiiorise  submission  of  an  iana  ot  *^rllirDl 
ne^gence," 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
Corporations,  Cent.  Dig.  I  1618;  Dec  Dig.  I 
70e.*] 
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3.  Tbzal  (I  260*)    BxQUisnD  Ghabqe  —  Iit- 

SIBTTOnOHB  GiVKN. 

Where,  in  an  action  by  a  pedestrian,  who 
was  Btmck  by  an  automobile  while  he  was 
crooaing  a  street,  the  Qnestion  of  the  plaintUTa 
contributor;  negligence  was  fuUy  and  fairly 
covered  by  the  instroctions  given,  there  was  do 
error  in  refusing  to  instmct  that  the  plaintifif 
was  guilty  of  contribatory  negligence,  if  he 
failed  to  look  before  he  started  to  cross  the 
Btreet  and  while  crossing  the  same. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
ig.  H  661-059 ;  Dec  Dls.  i  m*] 

4.  New  Tbiai.  (|  M*)— Gbovhds— Mzsoos- 
DUCT  OF  JtmoB. 

Refusal  of  the  trial  court  to  grant  the 
defendant  a  new  trial  on  the  ground  of  mis- 
conduct of  one  of  the  Jurofs  in  conversing  with 
one  of  the  witnesses  for  the  plaintiff,  etc,  Asld, 
opon  the  showing  made,  clearly  proper. 

[Ed.  Note.— For  otlier  cases,  see  New  Trial, 
GMit.  Dig.  U  112-U4;  Dec  Dig.  f  M.*] 

(AddtUondl  BtUahiu  By  BAiiorUA  BUf.) 

5.  Apfkax.  akd  Bkiob  a  ^*)— SuBuisaioN 
or  I88UI8— Bxmw— NxoBBSiTT  or  Excep- 
tion. 

Error  in  submitting  an  issue  not  within  the 
pleadings  was  not  avulable,  where  no  excep- 
tion was  taken  thereto  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  H  1516-1SS2;  Dec  Dig.  I 
263.*J 

Appeal  from  District  Court,  Watonwan 
County;  A.  R.  Ffau,  Judge. 

Action  by  William  D.  Johnson  against 
John  H.  Scott  Judgment  for  plalntUf,  and 
defendant  appeals.  Affirmed. 

Hw'n»nffnfl  ft  Farmer,  of  St  James,  for  ap- 
pellant J.  B.  Haycraft  of  Madella  and  S. 
B.  Wilson,  of  Mankato,  for  respondent 

PHIUP  B.  BBOWN,  J.  Action  to  recov- 
er damages  for  personal  Injuries  suffered 
by  the  plalntUT  In  colliding  wltli  the  dtfend- 
ants  antmnoblle.  The  causa  was  tried  to  a 
jury,  wbo  retomed  a  Tordlct  £or  ttae  idalntUC 
Tbls  Is  an  appeal  by  the  def^tdant  from  an 
order  denying  him  a  new  trial. 

Tba  complaint  charged,  In  substance,  that 
whOe  the  plaintiff  was  crossing  Main  street. 
In  Maddte,  on  November  29,  ISIO,  he  was 
run  down  and  Injured  by  an  automobile  own- 
ed and  driven  by  the  defendant,  wblch  acci- 
deat  occurred  without  fault  on  ttae  plalntitTs 
part,  and  because  ttae  d^»idant  was  negli- 
gent in  pn^elling  ttae  machine  at  an  unlaw- 
ful and  high  rate  of  speed,  without  lights 
and  In  violation  of  law.  The  defendant  an- 
swered, admitting  that  the  plaintiff  was  in- 
jured, and  putting  in  issue  the  other  claims 
recited.  It  appeared  on  the  trial  that  ttae 
accident  happened  In  the  evening  of  the  day 
stated. 

1.  We  conclude  ttom  an  examlnatl<m  of 
the  record  that  there  was  sufficient  evidence 
to  warrant  ttae  Jury  in  finding  that  the  de- 
fendant was  negligent  as  ctaarged.  In  fact, 
ttae  defendant  makes  no  sertous  claim  to  the 
contrary. 

2.  Ttae  defendant  asserts  that  the  court 
erred  tn  diargliv  the  Jury  as  follows:  "I  will 


further  charge  yon  In  this  case  ttaat  If  the 
plaintiff  was  negligent  In  this  case,  and  did 
place  himself  In  a  negligent  position,  and  if 
the  defendant,  before  the  happening  of  the 
Injury  or  accident,  discovered  the  negligence 
of  the  plaintiff,  but  by  and  throiuch  the  want 
of  ordinary  care  upon  his  part  after  discov- 
ering the  danger  of  the  plaintiff,  the  danger 
that  he  was  In,  caused  by  his  own  negligence, 
nevertheless  ran  against  him  and  Injured 
him,  operating  his  machine  without  using  or- 
dinary care,  then  the  plaintiff  can  recover 
and  should  recover  a  verdict  at  your  hands. 
On  the  other  hand,  I  charge  you,  gentlemen, 
that  if  the  defendant,  after  discovering  ttaat 
ttae  plaintiff  had  placed  himself  in  a  danger- 
ous position,  was  negligent,  guilty  of  negli- 
gence on  his  part,  if  the  defendant  used  or- 
dinary care  on  his  part  then  the  plaintiff 
cannot  recover."  The  defendant  contends 
that  this  instruction  constituted  error  for 
the  following  reasons:  (a)  That  the  com- 
plaint contains  no  auctions  chargtog  the 
defendant  with  the  commission  of  willful  neg- 
ligence, which  claim  Is  true;  (b)  that  the 
evldmce  is  insufficient  as  a  predicate  for  the 
instruction  or  to  sustain  a  finding  of  the  de- 
fendant's guilt  of  willful  negligence. 

[1]  The  defendant  forcefully  argues  that 
since  this  action  Is  plainly  one,  under  the 
allegations  of  the  complaint  for  the  recov- 
ery of  damages  inflicted  because  of  ordina- 
ry negligence,  no  question  of  willful  negli- 
gence was  involved;  that  to  warrant  ttae 
court  in  submitting  a  claim  grounded  upon 
this  latter  charge  the  plaintiff  must  plead 
the  material  and  ultimate  facts  constituting 
such  negligence,  to  ttae  end  tiiat  the  defend- 
ant may  be  apprised  of  the  charge  he  lS;'to 
meet,  and  of  the  precise  subject  of  the  con- 
troversy, in  order  that  he  may  have  an  op- 
portunity to  prepare  his  defense,  and  the 
plaintiff,  having  failed  In  this  regard,  should 
not  be  permitted  to  prove  upon  the  trial,  or, 
at  least,  to  have  submitted  to  the  Jury,  the 
effect  of  negllgoice  materially  different  Id 
kind  from  that  alleged. 

We  are  not  agreed  upon  ttae  prewar  deta> 
minatlon  of  the  point  of  pleading  here  In- 
volved, as  an  abstract  proposition.  We  bold, 
however,  Uiat  It  la  not  necessary  to  the  de- 
cision of  this  case  to  pass  upon  such  qu^tlon, 
because^  at  most,  If  tJiere  were  snffidait  evi- 
dence In  the  recoEQ  to  Justify  the  court  In 
submitting  the  so-called  "wlUf nl  negligence" 
of  ttae  defendant  to  tiie  Jury—a  auestton 
which  we  will  presoitly  consider— then  un- 
der the  facta  we  would  have  a  case,  we 
think,  of  mere  harmless  variance.  B.  L  1905, 
I  4168;  Wilcox  Lumber  Co.  v.  Rltteman,  88 
Minn.  18,  82  N.  W.  472 ;  Kaufman  v.  Barbour, 
108  Minn.  ITS,  U4  N.  W.  738.  Ttae  several 
features  of  the  cause  of  ttae  aoddent  were 
fnlly  covered  1^  ttae  evld^ice^  and  evident- 
ly ttae  defendant  was  not  misled.  From  ttae 
fact  that  the  altornattve  portion  of  the  tu- 
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BtrnctUm  complained  of  embraeeB  the  snb- 
atance  of  one  of  the  d^endant's  lequesta,  it 
is  aiq^aroit,  also,  that  this  Issne  was  litigat- 
ed without  olijeetlon,  and  Hbnce  objections 
now  made  are  onaTaillng.  Dunnell's  Mtam. 
Dig.  I  7675. 

[I]  MoteoTsr,  no  exce^tioa  was  talcoi  on 
the  trial  to  the  portion  of  the  charge  now 
critldaed,  which,  we  hold,  was  necessary  in 
order  to  tmlse  the  gnesUon  now  under  consid- 
eration, under  the  rule  of  Stdnbauer  r. 
Stone,  86  Mbm.  274,  88  N.  W.  764,  and  subse- 
quent cases  developing  Its  api^lctUten. 

Nererttteless,  it  was  error  to  give  this  In- 
struction, If  it  be  true  as  claimed  by  the  de- 
fendant, that  the  evidence  aaan<»d  on  the 
trial  was  Insnfllciait  to  warrant  the  submis- 
sion of  this  idiase  of  the  case.  We  have  ex- 
amined the  record  In  this  regard.  No  use- 
ful purpose  would  be  subserved  by  stating 
the  evidence  In  detail.  That  the  plaintiff 
was  in  a  place  of  danger  immediately  befcore 
tho  collision  Is  established  by  the  result,  and 
clearly  such  place  was  made  unsafe  by  the 
Interposition  of  defendant's  machine. 

[2]*Whlle  the  question  of  the  defendant's 
willful  negligence  Is  a  somewhat  close  one 
on  the  proo&,  we  have  concluded  that  tbe 
evidence  was  sufficient,  if  believed  by  the 
Jury,  to  warrant  the  dednctlon  therefrom 
that  the  defenoant  saw  tbe  plaintiffs  peril 
in  time  to  have  avoided  striking  him  with 
the  machine,  had  he  thereafter  used  ordina- 
ry care  In  Its  management,  and,  furthermore, 
that  the  verdict  cannot  be  disturbed  on  this 
ground  after  being  approved  by  the  trial 
court 

[S]  S.  The  def«idant  claims  that  the  trial 
court  erred  in  refusing  to  give  tbe  following 
instruction,  requested  by  him:  "Tou  are  in- 
stmcted  that  if  the  plalntUf  did  not  look  at 
the  time  he  started  across  the  street,  or 
while  he  was  crossing  the  street,  or  until 
tbe  automobile  was  upon  him,  he  did  not  ex- 
ercise  common  prudence,  and  was  guilty  of 
contributory  negligence."  We  find  no  error 
here.  The  Jury  were  fully  and  fairly  In- 
stmcted  concerning  the  defendant's  claim 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  the  requested  Instruction 
comes  within  the  mle  that  the  court  Is  not 
required  to  charge  as  to  the  effect  of  par- 
ticular items  of  evidence,  or  what  conclualon 
may  or  may  not  follow  therefrom.  Senro  v. 
Chicago,  etc.,  R.  CO.,  116  Minn.  110,  131  N. 
W.  1011.  We  also  think  that,  assuming  this 
requested  Instruction  to  be  abetractly  cor- 
rect—which Is  more  than  doubtful  in  the 
light  of  Stallman  v.  Shea,  99  Minn.  422,  109 
N.  W.  824 — it  was  not  warranted  by  the  evi- 
dence. 

[4]  4.  The  last  claim  urged  by  the  defend- 
ant Is  that  there  was  misconduct  on  the  part 
of  the  Jury.  The  showing  made  by  the  de- 
fendant  below  in  support  of  this  claim 
amounts  to  this:  One  of  the  witnesses  called 


by  the  plaintiff,  after  testifying  <m  the  trial 
favorably  to  tbe  iMalntiCrs  theoxy,  and  aim 
being  strongly  imdadlced  in  tbe  plaintUTs 
favcn  nnd  cognisant  that  one  Jaoobaon  was 
a  Juror  in  the  case,  called  snCh  Juror  Into  a 
saloon,  dnrlng  an  Intarmlssion  of  the  court's 
proceedings  occurring  prior  to  the  eondnskn 
(tf  the  giving  of  Sfvldence  on  the  trial,  in  a 
surreptitious  mannor,  and,  after  having  a 
private  C(mver8atlon  with  him  therein,  treat- 
ed him  to  a  cigar.  Kelther  the  allied  con- 
versation nor  its  purport  appears,  and  tbe 
afOdavIts  ottaeeA  Call  to  connect  the  plaintiff 
with  this  transaction,  rnrthermore^  the  af- 
fldavlts  ofltered  by  the  plaintiff  contramcted 
the  allegationii  of  those  of  the  defendant  hi 
regard  to  the  matter.  It  also  appears  that 
both  the  defendant  and  his  counsel  were  ad- 
vised of  the  existence  of  the  alleged  facts, 
the  detodant  himself  prior  to  the  subrnfesfon 
of  the  case  to  tlie  Jury,  and  bis  counsel  be- 
fore the  verdict  was  rendered,  and  that  no 
steps  were  taken  to  ai^rlse  the  court  there- 
of. Under  these  circumstances  the  trial  court 
was  Clearly  right  in  refusing  to  grant  a  ne^ 
trial  on  this  ground.  See  Donne's  Sfinn. 
Dig.  ii  7104,  7107.  The  mle  of  thia  court  ii 
stated  In  section  7106. 
Order  afflrmed. 


TERNON  V.  IOWA  STATE  TRATBLINO 
MEN'S  ASS'N. 

(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

1.  EviDENOE  (I  127»)— Res  .Gkst.s— AcnoH 

ON  AoCinBNT  FOLICT — CaUSB  OF  DEATH. 

Where,  in  an  action  on  an  accident  policy, 
plaintiff  claimed  that  her  husband,  the  Insared. 
died  of  blood  poisoninr  dne  to  an  abrasion  of 
the  skin  of  one  of  bis  limbs  caused  by  the  ow 
of  a  brosb  or  other  implement  in  tbe  hands  of 
a  bath  attendant,  testimony  that  Insored,  upon 
returning  from  the  bath,  exhibited  one  of  bi< 
limbs,  disclosing  tbe  abrasion,  with  the  remart, 
"I  want  to  show  you  how  ronsA  that  damn  fool 
was  with  me  in  the  bathroom."  was  ptoperij 
admitted  as  res  gesbe  of  tSu  transaction. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  877-882;  Dec  Dig.  |  127.*] 

2.  Evidence  (f  127*)— Res  OEST.B~A<moR 
ON  Accident  Policy— Cause  of  Deats. 

And  declarations  of  present  pain  in  tlie 
Umb,  made  daring  the  Illness  which  followed  and 
finally  resulted  in  the  death,  were  properly  ad- 
mitted aa  res  geatss  to  Indicate  a  probable  cause 
of  death. 

TEd.  Note.— For  other  casn,  see  Evidence, 
Cent  Dig;  H  377-W;  DscTDIs.  |  127.*] 

3.  WrrwEssES  (S  192*)— Pbivileobo  OoiDnrNi- 
QATioNs — Husband  and  Wifk. 

In  an  action  on  an  accident  insurance  pol- 
icy for  death,  the  declarations  of  the  dece^ed 
to  his  wife,  made  both  before  and  after  he  took 
ont  bis  policy.  In  regard  to  his  oonditiOD  of 
health,  were  imvUegea  and  therefore  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  739;  Dec.  Dig.  S  192.*] 

4.  EviDXHOB  (I  121*)— Dbolabatiohb. 

In  an  action  on  an  accident  insurance  pol- 
icy, declarations  of  the  deceased  tending  to 
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show  his  condition  of  health  before  and  after  be 
became  a  member  of  the  defendant  aaM>eiation, 
made  to  his  father  and  mother,  are  inadmissible 
unless  part  of  the  res  gestm. 

[Ed-  Note. — For  other  cans,  see  Bridence, 
Cent.  Dig;.  H  303,  807-838,  1U7,  1119;  Dec. 

0.  APPEAL  AND  EBBOB  {I  1047*>— HaHUUESS 

Ebbok— Stbikimg  dot  Tbstimont— Cokced- 

ED  FaCTB. 

In  an  action  on  an  accident  insurance  pol- 
icy, the  striking  out  of  a  statement  of  the 
plaintifl,  in  evidence,  that  her  husband  had 
been  troubled  with  a  sUgbt  kidney  trouble  was 
not  prejudicial  where  such  fact  was  freely  con- 
ceded upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  4140-M45,  4151.  416&- 
41fl0;  Dee.  Dig.  i  £)47.*] 

6.  Appbai.  and  Bbbob  Q  1058*)— Habhless 
Erbo»— BxjsonoN  OF  Tbsthioht  —  Stjbsb- 

<lUEnT  AnHISSION.  * 

Rulings  on  the  rejection  of  testimony  will 
not  constitute  reversible  error  where  the  mat- 
ters rejected  u«  folly  oovered  by  a  sQbiwqtient 
admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Coit  Dig.  H  4200-^04,  4200;  Dec. 
Dig.  I  1058.*] 

7.  ISBTIEANCE    (|   646 •>— ACCIDENT  PoLICT— 

BuBDEN  or  Psoor— Caim  or  Death. 
Where  the  by-laws  of  a  mutual  bmefit  as- 
sociation, which  were,  by  reference,  made  a  part 
of  the  accident  insurance  policy,  provide  for  a 
payment  whenever  a  member  in  good  standing 
shall,  through  external,  violent,  and  accidental 
means  receive  bodily  injuries  which  shall,  in- 
dependently of  all. other  causes,  result  in  death 
vitbin  a  certain  time  from  the  accident,  the 
burden  Is  on  the  plaintiff  in  an  action  on  a 
policy  to  show  tiiat  the  deceased  came  to  his 
death  by  sodi  means. 

[Ed.  Note— For  other  caaes.  see  laaarancb 
Cent  Dig;  ||  1565,  1646^6^;  Dee.  Dig.  | 
646.*] 

&  Insvbancb  (i  646*) — ^Accident  Insurance 
—Excepted  Causes— Bubden  of  Pboof. 
In  an  action  on  a  contract  of  Insurance 

relieving  the  company  from  liability  for  death 

resulting  from  certain  causes,  the  draendant  has 

the   burden  of  showing  that  death  resulted 

from  an  excepted  cause. 
[Ed.  Note. — For  other  cases,  see  Insurance, 

Cent.  Dig.  SI  1550.  164&-1668;   Dec  Dig.  | 

646.*] 

9.  Tbul  (§  260*)— iNstBConoHB— Incldsioh 

III  OTHEB8  OlTBN. 

Instructions  reQuested  were  properly  re- 
fused where  covered  by  others  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  661-050;  Dec.  Dig.  1  260.*] 

10.  INSUKANCK  (I  464*)  —  Accident  Inbub- 
ANCB  —  Action  —  Biqht  of  Bbootebt  — 
Death  tbom  Excepted  Cause. 

A  policy  of  accident  Insurance,  by  reference 
to  the  by-rlawB  of  the  issuing  company,  exempt- 
ed It  from  liability  where  the  death  or  accident 
resttlted  wholly  or  partially  from  disease  or 
bodily  or  mei)tal  infirmity.  Held,  such  a  provi- 
sion must  be  construed  most  strongly  against 
the  Insurer  and  must- be  held  to  apply  only  to 
such  diseases  or  mental  infirmities  as  In  some 
manner  contribute,  directly  or  indirectly,  either 
to  the  injury  or  the  death,  so  that  a  mere  show- 
ing that  there  was  disease  or  bodily  or  mental 
infirmity  would  not  defeat  the  beneficiary's 
right  to  recover. 

[Ed.  Mote^For  otiier  cases,  see  Insurance, 
Cent  Dig;  fl  U77,  1178;  Dec.  Dig.  f  464.*] 


11.  TaiAi.  (I  251*)— iNSTBucnoNS— Issues. 
An  Instruction  presenting  a  defense  which 

was  not  pleaded  was  properly  refused. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  587-586;  Dec.  Dig.  {  251.*] 

12.  INBUBANCE  (|  461*)  —  ACCIDENT  TnSOB- 
ANCB  —  CONaTBUCnOH  OF  FOUCT  —  DEATH 

FBOU  Medical  Tbbaticbht. 

An  accident  insurance  policy  providing  for 
the  nonliability  of  the  company  in  case  of  death 
or  disability  resulting  from  medical  or  sui^ical 
trcatmeut  was  undoubtedly  intended  tu  cover 
cases  of  accideut  growing  out  of  medical  or 
surgical  treatment,  and  would  not  apply  to 
such  treatment  when  necessary  for  the  purpose 
of  relieving  the  insured  from  the  results  of  ac- 
cidental injury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1171,  1172 ;  Dec.  Dig.  1  451.*] 

13.  Triai,  (I  260*)— Instbuohons- Befubai. 
to  Give  Bbquested  Chaboe. 

Where,  in  an  action  on  an  accident  insur- 
ance policy,  plaintiff  claimed  that  the  death  of 
the  insured  was  due  to  blood  poison  caused 
from  an  abrasion  made  on  his  limb  by  a  bath 
attendant,  the  court  properly  charged  as  to  the 
meaning  of  the  words  "accident  and  "acci- 
dentaL'*^  charged  that  the  plaintiff  had  the  bur- 
den ox  showing  that  the  accident  as  described 
caused  the  death,  and  also  charged  that  the 
plaintiff  must  prove  by  a  preponderance  of  evi- 
dence that  the  deceo^red's  death  was  caused 
proximately  and  solely  by  accident  through  ex- 
ternal, violent,  and  accidental  means,  the  jury 
could  not  have  rendered  a  \'erdict  for  the  plain- 
tiff if  they  believed  that  death  was  due  to  any 
other  cause  diui  that  claimed  and  the  refusal 
to  give  an  instruction  that  there  was  no  acci- 
dent and  the  plaintiff  could  not  recover  if  the 
death  was  caused  by  reason  of  an  operation 
performed  on  him  to  relieve  a  sore  or  boil  on 
bis  limb,  was  not  prejudicial. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
IMg.  11  651-^0;  Dec  Dig.  |  260.*] 

14.  Appeal  and  Bbboe  (|  1066*) — Habhless 
Ebbob— Inbtbuctions— Failube  of  Jubt  to 
Read  Chaboe. 

Wbere  a  recital  of  a  withdrawn  issue  made 
by  a  division  of  a  reply  was  inadvertently  in- 
cluded by  the  court  in  its  charge,  but,  while  not 
read  by  him  on  his  noticing  the  mistake,  was 
given  to  the  jury  on  its  retirement  their  fail- 
ure to  read  it  would  render  its  submission  non- 
prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec  Dig.  |  1006.*] 

15.  Appeal  and  EBBOE_a  1066*)— Ikstbuo- 
TioHft— Inclusion  of  Wxthdkawh  Issue — 
Faxluke  of  Juet  to  Bead  Chaboe. 

A  court's  recital  of  a  withdrawn  issue  in  its 
charge  which  was  handed  to  the  jury  on  its  re- 
tirement was  harmless  where  the  fact  of  with- 
drawal was  called  to  the  jury's  attention  three 
times,  the  court  did  not  read  the  portion  of  the 
charge  in  question,  and  where  the  only  reference 
was  in  the  portion  of  the  charge  stating  the  is- 
sues made  by  the  pleadings ;  no  reference  being 
made  thereto  in  the  main  portion  of  the  charge 
in  which  the  attention  of  the  jury  was  directed 
to  the  exact  Issues  which  they  were  to  deter- 
mine. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec  Dig.  |  lOttO.*] 

16.  Appeal  and  EIbbob  ({  1002*)— Review- 
Findings  of  Fact. 

A  verdict  on  confiicting  testimony  is  con- 
cluirive  on  appeaL  , 
[Ed.  Note — For  other  cases,  see  Appeal  and 
EW_Cent  Dig.  H  8S35-8937;  Dec  Dig.  | 
1002.*] 
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Appeal  from  District  Oonrt,  Polk  Countr ; 
Hagh  Brauian,  Jadse. 

Action  at  law  npon  a  certificate  of  mem- 
bership  In  the  defendant  association  Issued 
to  Leo  O.  Vernon;  plaintiff  being  the  bene- 
ficiary named  in  said  certificate.  Upon  Is- 
sues Joined,  the  case  was  tried  to  a  Jury,  re- 
sulting In  a  verdict  and  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Sullivan  ft  Sullivan,  of  Dea  Holnea,  for  ap- 
pellant Donshee  ft  Halnea,  of  Des  Moines, 
for  appeUea 

DEEMER,  J.  The  defendant,  a  mntnal  bcn- 
eflt  accident  association,  on  tbe  21st  day  of 
February,  1906,  Issued  to  Leo  O.  Yemon  a  cer> 
ttflcate  of  membership,  mtming  plaintiff  (his 
wife)  as  benefldary.  The  certificate  wtm  Is- 
sued pursuant  to  an  application  of  the  as- 
sured In  which  he  stated  in  answer  to  an 
Interrogatory  that  lie  had  some  kidney 
trouble.  He  left  unanswered  a  question  as 
to  whether  or  not  he  had  ever  had  Brlght'a 
disease.  Assured  died  on  the  30th  day  of 
July,  1909,  and  plaintiff  claims  that  his 
death  was  the  result  of  blood  poison  due  to 
an  abrasion  of  the  skin  on  one  of  his  limbs, 
caused  by  the  use  of  a  brash  or  other  im- 
plement In  the  hands  of  a  bath  attendant 
while  giving  him  a  bath  at  a  sanitarium  in 
the  town  of  Colt&x.  Defendant  denies  that 
he  died  of  blood  poisoning,  and  claims  that 
his  death  was  caused  or  contributed  to  by 
a  diseased  condition  of  the  kidneys.  On 
these  Issues  tbe  case  tried  to  a  Jury  with  the 
result  hlth»to  stated.  Numerous  assign- 
ments of  error  are  made  In  the  brief,  and 
to  Budb  as  are  regarded  as  material  we  shall 
now  devote  our  attention. 

[1]  1.  In  making  her  case,  plaintiff  was 
permitted  to  prove  over  defendant's  objec- 
tions that  early  in  tbe  month  of  July  of  the 
year  1909,  while  she  and  her  husband  were 
at  the  sanitarium  In  Colfax,  the  husband 
went  to  the  bathroom  for  a  bath,  and  that 
upon  his  return  he  ezlilbited  to  her  one  of 
his  limbs,  disclosing  an  abrasion  of  the  skin, 
with  the  remark,  "I  want  to  show  yon  how 
rough  that  damn  fool  was  with  me  in  the 
bathroom"  This  testimony  was  properly  res 
gestae  of  the  transaction,  and  there  was  no 
error  In  overruling  defendant's  objection.  N. 
A.  Ass'n  V.  Woodson,  64  Fed.  689,  12  C.  G. 
A.  392 ;  Keyes  v.  Cedar  Falls.  107  Iowa,  S09, 
78  N.  W.  227;  Insurance  Co.  v.  Mosley,  8 
Wall.  397,  19  L.  Ed.  437. 

[2]  During  the  Illness  which  followed  and 
finally  resulted  In  death,  It  seems  that  de- 
ceased was  In  pain  from  the  wound,  and 
witnesses  were  permitted  to  testify  to  his 
declaratlona  of  present  pain  In  the  limb. 
In  this  there  was  no  error.  These  decla- 
rations were  also  part  of  the  res  geste  and 
were  material  as  indicating  a  probable  cause 
of  death. 

ll\  Defendant  sougibt  to  show  tbe  as- 
HDied'B  oondltton  of  health,  both  prior  to  and 


after  he  became  a  member  of  tlie  associa- 
tion, and  before  It  is  claimed  he  received 
his  Injuries  by  declarations  or  admissions 
made  by  him  to  his  father  and  mother,  and 
also  to  his  wife,  the  plaintiff.  The  declara- 
tions said  to  have  been  made  to  his  wife 
were  absolutely  privileged,  and  therefore  in- 
admissible. 

[4]  Onr  attention  has  not  been  called  to 
any  other  declaration  sought  to  be  Intro- 
duced ;  but,  if  nch  were  offered,  Qxef  ware 
inadmissible  as  against  the  plaintiff,  unless 
shown  to  have  been  put  of  the  ret  sefltae. 
These  propositions  are  ruled  by  Sntdlfle 
Association.  U9  Iowa,  220,  98  N.  W.  90.  97 
Am.  St  Bep^  298;  and  need  not  be  fartlier 
elaborated. 

[1]  Oomplalnt  is  made  of  tb»  striking  out 
of  some  of  plalzftUTs  testimony,  and  particn- 
larly  of  a  statemoit  made  by  her  that  her 
husband  "was  tronUed  wltb  a  aUgbt  kidney 
trouble  ever  abice  the  Cedar  Baplda  flrek" 
There  is  some  doubt  about  whether  the  rul- 
ing went  this  fiir,  but,  If  It  did,  tboe  was 
no  pr^ndlce,  for  thla  fust  was  vlrCoallr  con- 
ceded npon  tbe  trlaL  Again  Qie  witness  said 
that  ber  mJy  meana  of  knowledge  was  from 
statements  mode  to  ber  by  ber  hnrinnd.  As- 
suming Uiat  to  be  tme,  the  zsilinf  aeans 
to  be  sustained  In  Sntcllffe  Case,  supra. 

[1}  Some  mllnsB  on  tbe  refection  of  testi- 
mony were  erroneous,  bat  tb^  w«e  either 
fully  covmd  by  subsequent  admission  or 
were  without  prejudice. 

[7]  2.  The  certificate  of  membership,  or 
tbe  articles  of  Incorporation  and  by-laws 
which  by  reference  were  made  a  part  of 
the  certificate,  contained  the  fbllowlng, 
among  other,  provisions: 

"Art  6, 1  2.  Benefits :  Whenever  a  member 
in  good  standing  shall,  through  extwnal,  vio- 
lent and  accidental  means,  receive  bodily  In- 
juries, which  shall,  independently  of  all  other 
causes  result  in  death  within  twenty-six  (26) 
weeks  from  said  accident  the  beneficiary 
named  in  his  application  for  membersbip  or 
his  heirs,  If  no  beneficiary  Is  named  ther^n, 
shall  be  paid  the  proceeds  of  one  assess- 
ment of  two  ($2.00)  dollars  upon  each  mem- 
ber In  good  standing,  but  In  no  case  shall 
said  simi  exceed  the  sum  of  five  thousand 
(f6,000)  dollars,  and  shall  be  in  full  satis- 
faction of  all  liability  to  the  said  deceased 
member,  his  benefidary,  heirs  or  legal  repre- 
sentatives." 

"Art  6,  I  6.  Benefits:  Nor  shall  this  asso- 
ciation be  liable  in  any  manner  to  any  mem- 
ber or  beneficiary  for  any  Indemnity  or  ben- 
efit for  accidental  death,  loss  of  limb,  slgbt, 
disability  resulting  wholly  or  partially',  di- 
rectly or  indirectly,  from  any  of  the  follow- 
ing causes,  conditions  or  acta,  or  when  tbe 
member  Is  under  the  influence  or  affected  by 
any  of  the  conditions  or  acts  to  wit:  disease, 
bodily  or  mental  Infirmity,  medical  or  surgi. 
cal  treatment  *  *  •  Each  of  tbe  forgo- 
ing causes,  conditions  or  acts  are  expressly 
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exempted  from  all  the  proTlsloDS  of  tbese 
by-laws  granting  to  members  or  beneficiaries 
thereof  benefits  or  Indemnities." 

In  view  of  these  provisions,  and  in  the 
light  of  the  testimony,  It  is  contended  for 
appellant  that  the  plaintiff  did  not  make 
out  a  case,  and  that  the  court  erred  In  some 
of  its  Instructions;  and  also  erred  in  deny- 
ing certain  requests  made  by  the  defendant 
That  all  these  provisions  became  a  part  of 
the  contract,  and  that  the  burden  was  upon 
plaintiff  of  showing  that  the  deceased  came 
to  his  death  by  external,  violent,  and  acci- 
dental means,  is  well  established  by  authori- 
ty. Binder  v.  Association,  127  Iowa,  25,  102 
N.  W.  190;  Games  v.  Association,  106  Iowa, 
281,  76  N.  W.  683,  68  Am.  SL  Rep.  306 ;  Tay- 
lor V.  Insurance  Co.,  110  Iowa,  621,  82  N.  W. 
326. 

[I]  Bat  it  la  also  true  that  the  burden  is 
nr>on  the  d^endant  of  showing  that  death 
resulted  from  one  of  the  causes  excepted  by 
tlie  contract  of  membership.  Jones  v.  Asso- 
ciation. 92  Iowa,  652,  61  N.  W.  48S ;  Games 
T.  Association,  106  Iowa.  281,  76  N.  W.  683. 
«8  Am.  St  Rep.  306. 

The  trial  court  did  not  err  to  defendant's 
prejudice  in  Instructing  upon  these  proposi- 
tions, but  it  is  contended  that  It  erred  in 
giving  the  following:  "(4)  It  Is  provided  in 
the  by-taws  of  the  defendant  association, 
which  is  a  part  of  the  contract  saed  on.  tliat 
no  braeflts  shall  be  paid  tot  death  caused 
wholly  by  disease,  nor  In  any  case  except 
when  the  accidental  Injury  was  the  proxi- 
mate and  sole  cause  of  the  death.  Under  the 
terms  of  this  contract,  Uie  defendant  Is  only 
UaUe  In  the  event  that  death  resulted  solely, 
and  Ind^tendently  of  all  other  causes,  from 
the  Bllwed  accident,  and  this  the  plaintiff 
must  prove  by  a  preponderance  of  the  evl* 
dence.  This  iwovlslon  of  ttie  by-lavs  of  the 
defendant  association  entered  Into  becama 
and  was  at  the  time  of  the  death  of  the  said 
Ijeo  O.  Ymion,  a  part  of  the  contract  between 
him  and  tlie  defew^t  association,  and  Is 
binding  opon  the  plalntffl  and  the  defendant 
aasociatlon  in  this  casa  QSt  If  yon  find  by 
a  preponderance  of  the  evidence  that  an  ac- 
cident haivened  to  tiie  deceased,  Leo  O. 
Vernon,  by  an  abraidon  of  the  skin  of  his 
left  1^  by  the  use  of  a  bmsh  1^  an  attend- 
ant administering  said  bath,  and  that  from 
snch  abrasion  Mood  poison  or  sqitlcsmla 
set  in,  and  you  farther  find  that  by  vlrtne 
of  this  injury  and  the  resulting  blood  poison. 
If  yon  find  ttiere  was  such  Injury  and  blood 
poison,  death  resulted  as  the  sole  result  there- 
<^  then  and  In  that  event  the  plaintiff  will 
be  entitled  to  recover  In  this  case,  and  yon 
afaonld  so  find  your  verdict  If,  however, 
yon  find  that  the  death  of  the  said  Leo  O. 
Vonon  resulted  jUrectly  or  Indirectly  from 
or  in  conseqnoice  of  disease,  then  there  can 
be  no  recovery  In  this  case,  and  your  ver- 
r'irt  In  that  case  should  be  for  the  defend- 
ant" 


Error  Is  also  predicated  upon  the  court's 
fallnre  to  give  the  following  bearing  upon 
the  same  proposition:  "(3)  You  are  Instruct- 
ed that  It  is  provided  in  the  contract  sned 
on:  *Nor  shall  this  association  be  liable  In 
any  manner  to  any  member  or  beneficiary  for 
any  indemnity  or  benefit  for  accidental  death, 
loss  of  limb,  of  sight,  disability  resulting 
wholly  or  partially,  directly  or  indirectly, 
from  any  of  the  following  causes,  conditions 
or  acts,  or  when  the  member  la  under  the 
influence  or  affected  by  any  such  cause,  con- 
dition or  act,  to  wit:  disease,  bodily  or  men- 
tal Infirmity.  «  *  *  Each  of  the  forego- 
ing causes,  conditions  or  acts  are  expressly 
exempted  from  all  the  provisions  of  this  by- 
law granting  to  members  or  beneficiaries 
thereof  benefits  or  indemnities.'  Xou  are  in- 
structed that,  if  at  the  time  of  the  aUeged 
injury,  if  you  find  an  injury  was  received, 
the  said  Leo  O.  Vernon  was  in  any  manner 
affected  by  disease  or  bodily  infirmity,  tben 
the  plaintiff  cannot  recover  and  you  should  so 
find.  (4)  You  are  instructed  tliat  t>efore  the 
plaintiff  In  this  cause  can  recover,  you  must 
find,  by  a  preponderance  of  the  evidence, 
that  the  death  of  said  Leo  O.  Temon,  inde- 
pendently of  all  other  causes,  was  the  result 
if  external,  violent  and  aocldeatal  means, 
and  If  you  find  that  other  causes  contribnt 
ed  to  hte  deatti  besides  said  Injary,  if  you 
find  he  did  receive  one,  Uien  In  such  event 
the  plaintiff  could  not  recovn,  and  you 
should  so  find.  <5)  You  are  instructed  that 
if  you  find  that  the  death  of  Leo  O.  Vernon 
was  caused  directly  or  Indirectiy,  wholly  or 
In  part  tf7  disease  or  bodily  Infirmity  af- 
flictlng  Leo  O.  Vmum  at  the  time  of  the  al- 
leged accident;  if  he  did  receire  an  injury, 
tiien  you  are  Instructed  that  the  plaintiff 
could  not  recover,  and  yon  should  so  find. 

Ton  are  Instracted  it  is  daimed  by  the 
defendant  association  the  said  Leo  O.  Ver- 
non prior  to  and  at  the  time  of  his  death  was 
affected  hy  a  disease,  and  that  his  death  re- 
sulted from  sndi  disease.  If  you  find  that 
the  said  Leo  O.  Vernon,  prior  to  and  at  the 
time  of  his  death,  was  affected  disease, 
and  such  disease  4^tributed  to  his  death, 
then  said  death  was  not  accidental  within 
the  meaning  of  Qiese  instructions,  and  the 
plaintiff  cannot  recover.  (7)  You  are  In- 
strocted  that  the  contract  sued  on  provides: 
'Nor  shall  this  association  be  liable  in  any 
manner  to  any  member  or  beneficiary  for  any 
Indemnity  or  benefit  for  accldaital  death 
*  *  *  resulting  wholly  or  partially,  direct- 
ly or  Indirectly,  from  any  of  the  following 
causes,  conditions  or  acts,  or  when  the  mem- 
ber Is  under  the  influence  of  or  affected  by 
any  such  condition  or  act  to  wit:  medical 
or  surgical  treatment'  If  you  find  that  the 
said  Leo  O.  Vernon,  deceased,  did  receive  an 
Injury  in  the  manner  alleged  and  stated  in 
the  petition  of  the  plaintiff,  yet  If  you  fur- 
ther find  that  said  injury  was  the  result  of 
medical  or  surgical  treatment  for  the  purpose 
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of  relleTlng  tbe  said  Vernon  from  his  then 
conditloB,  tben  In  that  case  the  defendant 
would  not  be  liable  even  If  he  did  receive  ^n 
accidental  Injury."  "(9)  Ton  are  Instructed 
that  if  you  find  by  a  preponderance  of  the 
evidence  that  the  sore  or  boli  upon  the  left 
leg  of  Leo  O.  Vernon  was  open  or  Incised 
by  his  attending  physician,  and  that  there- 
after an  Infection  set  In  by  reason  of  such 
Incision,  then  you  are  instructed  this  Is  not 
an  accident  for  which  the  defendant  herein 
would  be  liable,  and  you  should  bo  find,'' 

In  connection  with  those  given,  the  fol- 
lowing should  also  be  considered:  "(2)  It 
apiwars  from  the  record  without  controver- 
sy In  this  case  that  Leo  O.  Vernon  became 
a  member  of  the  defendant  association  In 
the  year  1900,  and  so  continued,  and  was 
at  the  time  of  his  death  a  member  in  good 
standing  in  said  association;  that  the  said 
Leo  O.  Vernon  died  near  Bloomfleld,  Iowa, 
on  the  30th  day  of  July,  1909 ;  and,  If  the 
plaintiff  is  entitled  to  recover  in  this  case, 
the  amount  of  her  recovery  will  be  $5,000, 
with  interest  at  6  per  cent,  per  annum  from 
the  80th  day  of  September.  1909.  You  will 
tlierefore  accept  these  as  facts  established 
In  the  case.  |^  The  plaintiff  In  this  case 
clalnuB  tliat  the  said  Leo  o.  Vernon  died,  at 
the  time  hereinbefore  stated,  from  on  ac- 
cidental injury  produced  by  a  batb  attend- 
ant nibbing  the  l^  leg  of  the  said  Leo  O. 
Vernon  so  hard  as  to  cause  an  abrasion 
of,  the  skin,  and  that  from  such  injury 
septlcfemla  or  blood  poison  set  In,  which 
was  the  sole  end  proximate  cause  of  his 
death.  On  the  other  hand,  the  defendant 
In  this  case  claims  that  the  deceased,  Leo 
O.  Yemon,  was  afflicted  with  disease,  and 
that  his  death  was  caused  thereby,  and 
that  therefore  his  death  was  not  from 
an  accidental  Injury.'  •  •  •  'Proximate 
cause'  Is  the  primary  and  efficient  cause,  or 
the  moving  and  producing  cause — that  Is, 
that  but  for  such  cause  the  death  of  Leo  O. 
Vernon  would  not  have  occurred." 

[I]  Complaint  Is  made  of  the  Instructions 
given,  and  also  of  the  refusal  to  give  the 
ones  asked,  and  the  argument  in  support  of 
these  complaints  Is  that  the  provisions  with 
reference  to  beneflts  which  we  have  quoted 
were  hot  correctly  interpreted  by  the  trial 
court.  The  exact  claim  is  that  the  court 
did  not  succinctly  state  to  the  Jury  that 
there  could  be  no  recovery  unless  plaintiff 
showed  that  the  death  of  the  assured  re- 
sulted from  injuries  received  through  ex- 
temal,  violent,  and  accidental  means,  Inde- 
pendently of  all  other  causes ;  and  failed  to 
instruct  tliat  If  the  death  resulted  wholly  or 
tn  part,  directly  or  Indirectly,  from  medi- 
cal or  surgical  treatment,  there  could  be  no 
recovery.  We  are  of  the  opinion  that  the 
first  proposition  is  fairly  covered  by  the  In- 
structions given.  The  Jury  was  told  tliat 
plaintiff  must  show  the  "death  was  caused 
solely  and  proximately  by  accident";  and 


the  term  "proximate  cause"  was  defined. 
Again  the  court  charged  that  defendant  was 
liable  only  in  the  event  that  death  resulted 
solely  and  Independently  of  all  other  causes 
from  the  alleged  accident,  "and  specifically 
charged  that.  If  the  death  of  Vernon  result- 
ed directly  or  Indirectly  from  or  In  conse- 
quence of  disease,  there  could  be  no  recov- 
ery. The  instructions,  as  it  seems  to  us, 
cast  the  burden  upon  plaintiff  of  showing 
that  death  was  due  solely  to  the  accident 
and  did  not  result  either  directly  or  Indi- 
rectly from,  or  in  consequence  of,  disease. 

[II]  While  what  is  known  as  article  6, 
S  6,  of  the  contract  is  somewhat  obscure.  It 
would  not  do  to  hold  that  no  recovery  could 
be  had  on  the  certificate  If  the  assured  was 
afflicted  with  any  disease  or  bodily  or  mental 
infirmity,  either  at  the  time  he  received  his 
Injuries  or  at  the  time  of  death.  Very  few 
persons  are  free  from  some  form  of  disease 
or  bodily  Infirmity,  and  If  a  condition  of 
that  kind,  without  reference  to  its  casual 
connection  with  death,  should  be  held  a  bar 
to  recovery,  the  proposed  Insurance  would 
be  a  delusioa  and  a  snare.  SuCh  conditions 
as  we  here  find  ore  to  be  construed  moat 
strongly  against  the  Insurer;  and,  takra 
togeOier,  we  think  tliey  must  be  held  to 
^ply  to  snch  diseases  or  bodily  or  mental 
inflrmtty  as  in  some  manner  contrlbuts,  di- 
rectly ox  Indirectly,  either  to  the  injury  or 
to  the  death.  Unless  there  be  sncb  contrtba- 
tiou,  then  the  death,  loss  of  limb,  etc^  can- 
not result  either  wholly  or  partially,  direct- 
ly or  Indirectly,  there&om.  In  other  words, 
the  disease  or  bodily  infirmity  mu^  be  a 
cause  or  one  of  the  causes  of  the  Injury  or 
deaths  and  It  la  not  enoiiKh  to  defeat  re- 
covery to  show  either  disease  or  bodily  or 
mental  Infirmly.  Binder  t.  AssodatlDn,  127 
Iowa,  25, 102  N.  W.  190.  For  this  rea8<m  the 
trial  court  did  not  err  in  the  Instructions 
given  or  In  refudng  to  give  the  third  in- 
structiou  asked.  The  fourth,  fifth,  and  sixth 
requests  were  snffleienHy  comed  in  the  in- 
structions glTML 

There  was  testimony  to  the  effect  that, 
shortly  after  the  assured  arrived  at  Colfax 
early  In  the  month  of  July,  a  boll  or  pimple 
about  the  size  of  a  quarter  was  discovered 
upon  bis  leg,  and  it  also  appears  that  an 
attending  physician  made  an  incision  at  this 
point  In  order  to  afford  relief.  The  wound 
remained  open  after  this  incision,  and  it  is 
claimed  for  defendant  that  this  incised 
wound  may  have  become  infected  and 
brought  about  the  blood  poisoning  from  which 
It  Is  claimed  the  assured  died. 

[11]  It  will  be  noticed  that  the  provisions 
of  the  contract  from  which  we  have  quoted 
except  accidental  death  resulting  wholly  or 
In  part,  directly  or  indirectly,  from  medical 
or  surgical  treatment.  The  seventh  request 
was  made  to  direct  the  Jury's  attoitioQ  to 
this  particular  provision,  and  It  Is  claimed 
that  the  court  erred  In  refusing  to  girs  U. 
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To  thlfc  there  arc  two  azuweri.  The  flrat 
la  that  no  inch  defense  Is  pleaded.  An  ex- 
amination of  the  answer  shows  that  no  ref- 
erence was  made  therein  to  this  claimed 
defense. 

[11]  Second,  the  instractlon  itself  Is  fnnda* 
mentally  wrong  In  that  It  announces  the 
mle  of  nonliability,  even  If  the  medical  or 
mrgleal  treatment  was  necessary,  or  thonght 
to  be  necessary,  for  the  purpose  of  reliev- 
ing the  assured  from  the  results  of  an  ac- 
■ddental  injury.  The  provision  of  the  by- 
laws quoted  Is  somewhat  obscure  in  its  pro- 
visions regarding  this  matter,  but  we  do  not 
think  it  should  be  held  that  the  association 
is  not  liable  if  the  medical  or  surgical 
treatment  was  for  the  purpose  of  relieving 
the  assured  from  ttie  results  of  accidental 
Injuries.  It  was  nndoubtedly  enacted  to 
cover  cases  of  accident  growing  out  of 
medical  or  surgical  treatment,  and  should 
not  be  held  to  apply  to  such  treatment  which 
was  necessitated  because  of  an  accidental 
Injury.  Either  proposition  is  a  suOlcient 
answer  to  defendant's  contention  here. 

[13]  The  refusal  to  give  the  ninth  request 
is  a  little  more  difficult  to  sustain.  That  has 
reference  to  what  would  be  an  accidental 
injury,  and  has  reference  to  article  6.  t  2, 
of  the  by-laws,  rather  than  to  article  6,  S  6. 
It  means  nothing  more  than  this:  That  If 
the  Insured,  by  reason  of  an  operation  per- 
formed upon  him  to  relieve  a  sore  or  boll 
upon  his  leg,  came  to  his  death,  then  there 
was  no  accident  wlthlA  the  meaning  of  the 
law.  If  it  should  be  construed  to  cover  the 
exception  contained  in  article  6,  S  6,  then 
the  court  correctly  refused  it,  for  the  rea- 
son that  no  such  defense  was  pleaded.  Giv- 
ing to  the  instruction  the  only  Interpretation 
which  we  think  it  will  properly  bear,  we  are 
Inclined  to  the  view  that,  while  it  might 
well  have  been  given,  no  prejudice  resulted 
from  the  court's  refusal  to  embody  It  In  the 
enlarge.  The  court,  after  stating  plaintiff's 
claim  as  set  forth  in  Instruction  3,  from 
which  we  have  already  quoted,  deSned  an  ac- 
cident as  follows:  "By  'accidental'  is  meant 
as  the  result  of  accident,  happening  by 
chance,  unexpectedly  taking  place,  not  ac- 
cording to  the  usual  course  of  things,  or  not 
as  expected.  An  accident  is  an  unexpected 
event  which  happens  as  by  chance,  which 
does  not  take  place  according  to  the  usual 
course  of  things,  an  event  which  takes  place 
without  one's  foresight  and  expectation;  an 
undesigned,  sodden,  and  unexi)ected  event" 
And  by  the  fifth,  which  we  have  hitherto  set 
out,  the  burden  was  cast  upon  the  plaintiff 
of  showing  that  the  claimed  abrasion  was 
an  accident  caused  by  a  bath  brush.  The 
conrt  also  said  In  Its  charge  that  plaintiff 


was  required  to  prove  by  a  preponderance  of 
Uie  evldoaoe  that  the  death  iift  Leo  O.  Ter- 
ncm  was  caused  proximatdiy  and  scdely  by 
accident  through  external,  violent,  and  ac- 
cidental means.  It  is  manifest  that,  if  the 
Jnry  bad  found  there  was  no  abrasion  of 
the  sUn  as  claimed  by  plaintiff,  it  could 
not,  under  the  Instructions  as  given,  have 
rendered  a  va>dlct  for  her.  In  other  words, 
bad  it  found  that  death  was  dne  to  an  Inci- 
sion made  to  afford  relief  from  a  sore  or  a 
boll,  it  would  by  the  same  mental  process 
have  determined  that  It  was  not  due  to  the 
abrasion  upon  the  leg,  as  claimed  by  plain- 
tiff. This  was  the  only  daim  of  accident 
made  by  the  plaintiff,  and  this,  under  the 
Instructions,  she  was  bound  to  show  to  jus- 
tify a  recovery. 

t14]  3.  In  a  reply  filed  by  plaintiff  waiver 
of  these  conditions  was  pleaded  because  de- 
fendant knew,  or  should  have  known,  of  the 
condition  of  the  assured's  health  when  he 
was  admitted  to  membership,  and  that  it  did 
in  fact  know  because  of  the  reputation  in 
the  community.  During  the  trial  this  divi- 
sion of  the  reply  was  withdrawn,  and  at 
three  different  times  the  jury's  attention 
was  directed  to  the  matter  of  withdrawal. 
Notwithstanding  this  fact,  when  the  court 
prepared  Its  Instructions,  It  overlooked  this 
withdrawal,  and  in  stating  the  Issues  recit- 
ed the  substance  of  this  division  of  the  an- 
swer. When  he  came  to  read  the  Instruc- 
tions, he  noticed  this  mistake,  and  did  not 
read  that  part  to  the  jury — Intending,  as  he 
says,  to  remove  that  statement  before  send- 
ing the  instructions  to  the  jury.  This,  too, 
be  failed  to  do,  and  the  statement  went  to 
the  Jury  room.  After  the  verdict,  plaintiff 
was  permitted  to  show  in  support  of  the 
verdict  that  the  jury  did  not  read  this  part 
of  the  Instruction,  and  did  not  hear  the 
statement  read.  This  testimtmy,  if  it  were 
admissible,  and  we  are  Inclined  to  think  it 
was,  removed  any  possible  pr^udlce.' 

^^S}  Aside  from  this,  however,  the  error 
was  nonprejudicial,  even  If  read;  for  the 
jury  was  specifically  directed  In  the  main 
part  of  the  charge  to  exact  Issues  they  were 
to  determine,  and  these  made  no  reference 
whatever  to  that  Issue.  Indeed,  no  refer- 
ence was  made  thereto  save  in  stating  the 
issues  made  by  the  pleadings.  Moreover, 
the  jury  was  fully  advised  by  counsel  and 
through  the  remarks  of  the  court  that  this 
issue  was  withdrawn.  The  thought  of  prcju- 
dlce  Is  distinctly  negatived. 

[1 1]  4.  There  was  testimony  to  support  the 
verdict,  and  It  is  not  for  us  to  say  that  we 
would  have  arrived  at  a  different  conclualon. 

Finding  no  prajudlclal  error,  the  judgment 
must  be,  and  It  is,  affirmed. 
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MAINS  T.  OONSTAimNB. 
(Sapreme  Gonrt  of  Iowa.   Nor.  18,  1912.) 

1.  Landlobd  AMD  Tenant  CS  2B2*}— Lease— 
Lien  pob  Rent, 

The  fact  that  a'doly  acknowledged  and  re- 
corded lease  providing  that  the  lessor  should 
have  a  lien  for  rent  upon  the  lessee's  property 
on  the  leased  premisea  stipulated  for  the  lien  in 
graeral  terms,  and  therein  resembled  the  land- 
lord's statutory  lien,  did  not  cause  the  lien 
created  to  be  merely  a  statotory  lien,  or  in  any 
manner  impair  its  validity  or  the  lessor's  right 
to  enforce  it  against  a  purchaser  of  the  incum- 
bered property. 

{Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1002.  1022-1026;  Dee. 
Dig.  I  252.  •] 

2.  Lanolobd  and  Tenant  (|  231*) — ^Aonoir 

FOB  BBNT—EtIDBNCB. 

Evidence  In  an  action  on  rent  notes  and  to 
enforce  a  Ilea  given  the  lease  to  secure  their 
mmnent  held  to  sastain  the  court's  finding  that 
1228.26  was  still  owing  plaintiff. 

SSd.  Note.— For  other  cases,  see  Landlord 
Tenant,  Cent  Dig.  H  026-434;  Dec.  Dig. 
|281.«] 

8.  Landix)Hd  and  Tknaht  (I  2S4*)— liiSN  fob 

Bent — Waiveb. 

A  landlord  did  not  waive  his  lien  onder  an 
existing  lease  for  rent  past  due  by  executing  a 
new  lease  and  receiving  sobseguent  payments 
of  rent,  where  the  new  lease  was  executed  upon 
the  understanding  that  the  rent  due  was  to  be 
paid,  the  rent  notes  were  not  surrendered,  de- 
fendants were  not  prejudiced,  and  the  plalutifl 
was  gnilty  of  no  fraud. 

[Ei.  Note:.~Fw  otiwr  eaaei,  M*  Landlord 
and  Tenant,  Cent  Dig.  ||  086, 1084-1044 ;  Dee. 
Dig.  I  254.*] 

4.  Fbaud  (S  6*) — Iuplioation. 

Fraud  on  the  part  of  the  plaintiff  In  con- 
nection with  the  matter  sued  on  conld  not  be 
Implied  merely  because  he  aned  for  mwe  than 
was  finally  found  due. 

[E±  Note. — For  other  cases,  see  Fraud,  Gent 
Dig.  I  7 ;  Dec.  Dig.  |  6.*1 

6.  Landiabd  and  Tenant  (|  262*)  —  Acnon 
JOB  Rent—Lien — ^Pabties. 

In  an  action  on  rent  notes  and  to  enforce 
a  lien  given  by  the  lease,  a  person  who  had 
no  Interest  in  uie  property  in  controversy  when 
the  action  was  begun  or  thereafter  was  not  a 
necessary  par^,  tnoogh  he  had  an  interest  at 
a  prior  time  wnile  the  property  was  aobjeet  to 
die  Uen;  &6  only  necessary  parties  defendant 
bdJDg  the  maker  ox  the  lease  and  notes,  togetlier 
with  tiie  present  owner  of  the  Inciimbered  prop- 
er^. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ||  104ft-10S8;  Dee. 
Dig.  I  262.*] 

Appeal  from  District  Coart,  Johnson  Coun- 
ty; R.  P.  Howell,  Judge. 

Action  to  recover  for  rent  alleged  to  be 
dne  from  James  Constantlne,  and  to  eatab- 
llsh  an  alleged  mortgage  Uen  therefor  on 
goods  transferred  by  blm  through  another  to 
Demetrlos  Constantlne.  Relief,  though  for  a 
lesser  amonnt,  was  awarded  as  prayed.  De- 
metrlos ConstantlDe  appeals.  Affirmed. 

Ney  ft  Bradley,  of  Iowa  City,  for  appel- 
lant S.  O.  BandE,  of  Iowa  Cit7,  for  appellee. 

LADD.  J.  On  Fdmiary  6,  1906,  plaindfl 
loued  a  store  bnlldlng  to  James  Gonstantliie 


for  a  period  (tf  tliree  yeazs  b^innlmc  Haz<ch 
1st  fbllowlng  at  the  mtal  ttf  $00  per  month., 
A  l«uw  was  executed  containing  a  provision 
that  'Vie  lessor  lihaU  have  a  Uen  lor  tbe 
rent  at  any  time  due  or  to  become  dne  apcm 
any  and  all  the  iwiqnrty  of  tbe  said  party  of 
the  second  part  Inelndlng  all  soods,  noer^ 
chandlse,  flxtnres,  and  kitchen  fnmitoreiiBed 
in  or  abont  said  itfendses  of  any  diameter 
or  description  during  the  term  of  this  lease^ 
whether  the  same  Is  exempt  from  exeentton 
or  not  No  demand  fOr  rent  shall  be  neces- 
sary to  entitle  rights  herein  stipulated." 
This  iMse  was  duly  acknowledged  by  tbe 
lessee  and  recorded  December  28,  190&  As 
evidencing  the  mmOily  rental  86  p«milssqx7 
notes  were  e»cnted  by  the  lessee  to  the  les- 
sor of  f60  each  payable  on  the  1st  day  ot  the 
respective  months,  and  bearing  Interest  at 
the  rate  at  7  pet  cent  per  annum  If  not  paid 
at  matwlty.  Tbe  petltbm  alleged  that  the 
notes  maturing  (m  the  Ist  days  of  January. 
February,  May,  and  Jnne^  1806,  and 

January  and  February,  In  1909,  had  nerar 
been  paid,  and  that  but  |G0  had  been  paid 
June  19,  1909,  on  the  note  maturing  Noveni- 
ber  1,  1908.  Judgment  was  prayed  against 
James  C<m8tantlne  for  the  amount  of  these 
notes,  and  that  a  Uen  for  such  amount  be 
established  against  the  property  on  the  prem- 
ises, conceded  to  be  that  whldi  belonged  to 
the  lessee  named  in  Its  lease  and  by  him 
fc^  thereon.  On  October  8,  1906,  James 
Constantlne  made  a  conditional  sals  of  tbe 
propraty  contained  In  the  building  to  John 
Constantlne  and  Stephen  Saphos,  the  terms 
being  that  the  purdiasera  were  to  go  into 
posses^n  January  1,  1907;  and,  when  Ouir 
prondssory  notes  omountli^  to  $2h!00^  evi- 
dencing the  price,  were  paid,  Uie  seUra> 
should  execute  to  them  a  Ull  of  ssle  of  said 
property.  This  contract  was  also  duly  re- 
corded. Subsequently  Saphos  sold  his  Inter- 
est In  the  property  and  business  to  John 
Constantlne,  and  about  the  termination  dnC 
the  lease  the  lattw  took  Demetrlos  In  as  a 
partner.  In  the  fiiU  of  1907  plaintiff  eztmd- 
ed  the  bnlldlng  12  feet  tp  the  rear  under 
an  agreement,  as  he  dalmed,  that  John  0<m* 
stantlne  would  pay  an  additional  rental  of 
yiO  pet  month.  John  doiled  having  so  prom- 
ised, but  his  numerous  che(^  tat  |60— each 
the  total  of  the  two  rentate— strongly  cor- 
roborate the  plaintiff's  testimony,  and  we  are 
satisfied  that  the  arrai^ement  wu  as  dalm- 
ed by  plaintiff.  On  May  20,  1909,  two 
months  after  the  expiration  of  the  lease  to 
James  ConstauUn^  a  new  lease  for  a 
of  two  years  beginning  May  1,  1900;  at  a 
monthly  rental  of  $60  per  month,  was  execut- 
ed to  John  and  Demetrios.  On  Fetnruary  3, 
1911,  Demetrios  acquired  the  Interest  of 
John  Constantlne  in  the  propwty,  and  in* 
t^posed  several  defenses,  which  wlU  now 
be  consldOTed. 

[1]  1.  As  the  lease  was  duly  acknowledged 
and  recOTded,  subseqnokt  pnrchasera  woe 
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cSiBTged  wifb  Dotloe  of  Its  ondenta  In  m>  far 
as  these  nected  any  tocombrance,  and,  even 
tbom^  the  Uen  atlpolated  Waa  In  general 
terms  and  therein  aomewhat  resembled  the 
landlord'a  lien  cheated  by  atatnt^  tbla  tn  no 
manner  iuqialred  Ita  validly  or  ttie  rl^t  of 
tbe  leaKW  to  enforce  the  aame  In  eqnltr.  1 
Jonea  ca  liena,  I  S40  et  seq.  ^e  dauae 
creating  the  Hen  waa  definite  In  terms  with 
respect  to  tbe  eztmt  tibereoC  and  the  prop- 
erty to  wbicb  attadied,  for  it  was  to  secure 
the  rent  reaerred  In  Uie  leaae^  dne  to  be- 
ci»ne  dae,  and  to  cover  all  Uie  goods  of  tbe 
lessee  on  tbe  demised  premiaea.  There  is  no 
basis  for  the  contention  that  the  lien  thiu 
created  was  bnt  the  statutory  landUwd'a  lien, 
or  that  DemetrlOB  Constantiixie  took  without 
notice. 

[2]  2.  It  is  said,  bowevo',  that  the  notes 
sued  on  bad  been  paid.  This  oonclnalon  Is 
reached  in  two  ways :  (1)  By  compodng  all 
which  has  been  paid  thronghont  the  period 
of  both  leaaes;  and  then  ududli^  the  rent  of 
tbe  last  three  months  aa  uuiald;  09  In  claim- 
ing that  certain  dlapnted  Uems  have  in  fbct 
been  paid.  Under  tbe  sale  of  Jamea  to  J<^ 
Constantino  the  latter  was  to  pay  tbe  rent 
from  January  1,  1907,  and  there  is  no  con- 
troTsray  but  that  none  was  owing  for  the 
nae  of  the  premises  prior  to  that  time.  The 
rent  alnce  January  1«  1911,  h^s  been  paid. 
From  January  1,  1907,  to  October  let  of  that 
year  it  should  be  computed  at  (50  i>er  month 
and  thereafter  at  $60  per  month,  amounting 
without  Interest  to  $2,790.  The  plaintiff  con- 
cedes that  he  has  been  paid  $2,349.  Appel- 
lant argues  upon  the  assumption  that  the 
9240  paid  after  January  1,  1911,  was  not 
applied  on  the  rent  thereafter  maturing,  and, 
of  course,  reaches  the  conclusion  that  much 
less  at  least  Is  owing  on  the  rent  previously 
maturing.  John  Constandne  testified  to  hav- 
ing paid  plaintiff  by  check,  $50.20  June  6, 
1908,  and  $C0  October  8,  1908.  Neither  of 
these  checks  were  produced,  but  Items  of  like 
amounts  were  charged  a  few  days  after  each 
check  was  Issued  In  Cons  tan  tine's  account 
with  the  bank  at  which  he  did  business.  Mo 
credit,  however,  was  given  plaintiff,  who  had 
an  account  with  the  same  bank.  But,  of 
course,  he  might  have  Indorsed  the  checks  to 
others  or  drawn  the  money  thereon.  He  ex- 
plained that  he  thought  he  had  Indorsed  one 
of  the  checks  to  Jamea  Gonstantlne  In  iwy- 
ment  of  a  note  owlug  hhn  by  John.  These 
Items  must  have- been  allowed.  A  check  of 
$107.20  was  Issued  to  Maine  by  John  Gon- 
stantlne Hay  20,  1908,  and  the  latter  con- 
tends that  this  was  In  payment  of  rent, 
while  the  former  testified  that  it  was  to  re- 
coup him  for  a  like  amount  paid  to  satisfy 
a  judgment  recovered  by  James  Gonstantlne 
against  John  In  the  Justice's  court  Also 
John  Gonstantlne  testified  to  having  paid 
tbe  rental  for  January  and  February,  1908, 
in  eaali,  and  also  to  having  made  two  pay- 


menta  oi  $00  eadi  In  1908.  Hla  testimony  as 
to  ttiese  payments  is  entirely  onctHTOborated 
and  dolled  by  plaintiff.  In  view  of  IMs 
state  of  the  record  and  the  tiact  that  the  sev- 
eral witnesses  testified  orally,  tbe  findings  of 
the  district  court  either  that  the  $107.20 
should  be  credited  and  tiie  allied  payments 
of  rents  for  January  and  February,  1908,  re- 
jected or  vice  versa,  and  the  alleged  cash 
payments  of  $50  eacb  were  hot  made,  on^t 
not  be  disturbed.  If  so,  then  the  finding  of 
the  district  court  that  $228.25  was  still  ow- 
ing should  not  be  distnrtied. 

[t]  3.  Tbe  contention  tiiat  plainttfl  in  ex- 
ecuting the  new  lease  and  In  receiving  sub- 
sequMit  payments  of  rent  waived  the  lien  of 
the  tot  lease  Is  not  well  founded.  It  la 
true  he  had  first  declined  to  execute  tbe  new 
lease  until  the  rental  of  the  former  lease 
had  been  fully  paid,  but  tesUfled  that  be 
finally  executed  the  lease  upon  the  under- 
standing that  the  amount  due  on  the  first 
lease  was  to  be  satisfied. 

[4]  The  notes  sued  on  were  not  surrender- 
ed, and  the  making  of  the  new  lease  In  no 
way  lurajudlced  the  defendants,  nor  did  the 
mutter  of  application  of  payments,  and  we 
discover  no  ground  upon  which  the  doctrine 
of  waiver  can  well  rest,  nor  is  fraud  to  be 
Inferred  from  the  fact  that  plaintiff  claimed 
more  than  was  finally  found  to  be  du&  The 
evidence  does  not  warrant  the  conclusion 
that  he  acted  in  bad  faith,  and  therefore 
fraud  cannot  be  Imputed  to  him. 

[6]  It  is  urged  that  John  Gonstantlne 
should  have  been  made  a  defendant  He  had 
no  Interest  In  tbe  property  In  controversy 
when  the  action  was  begun  or  thereafter. 
Judgment  was  not  claimed  ajpUnst  him.  It 
was  enough  that  the  maker  of  the  lease  and 
notes,  together  with  the  present  owner  of 
tile  proper^,  were  made  parties  defendant 

We  discovOT  no  ef ror  In  the  record,  and 
the  Judgmmt  Is  afflrmed. 

Afilrmed. 


BOSLET  Ti  LAMHBRS  et  sL  (WILSON, 

intervener). 
(Supreme  Goart  of  Iowa.   Nov.  20,  1912.) 
GoNTBAOta  (I  186*)— RioHTB  OF  Thied  Pm- 

SONS. 

Where  a  par^  to  a  contract  agreed  to  pay 
the  adverse  party  a  apedfied  anm  and  a  note  on 
which  audi  adverse  party's  wife  waa  a  surety, 
and  gave  a  note  as  C(dlateral,  and  indorsed  it 
in  blank,  tbe  rights  of  the  wife  paving  the  note 
on  which  she  was  surety  and  obtaining  the  col- 
lateral note  were  under  the  contract,  and  she 
coald  only  recover  from  the  party  the  extent 
of  his  nonperformance  to  tbe  adverse  party. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Gent  Dig.  8S  790-797;  Dec.  Dig.  1 186.*] 

Appeal  from  District  Court,  PcXk  'County ; 
W.  H.  McHenry,  Judge. 

Action  upon  a  promissory  note.  There 
was  an  Intervention  by  one  WUson,  tbe 
layee  of  tlw  note^  and  alleged  ualgnor  to 
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tbft  plaintiff.  On  May  29,  1911.  )adKment 
was  rendered  for  the  plaintiff  upon  the 
pleadings  for  the  fnll  amount  of  the  note, 
¥1,108.  Two  days  later  and  at  the  same 
term  a  motion  was  filed  by  the  Intervener  to 
set  aside  the  Judgment  On  June  3d  this 
motion  was  sustained  in  part,  and  the  judg- 
ment as  entered  was  modified.  The  plain- 
tiff aj^teala.  Affirmed. 

A.  M.  Miller,  of  Des  Uolnea,  for  app^UmL 

EVANS,  J.  The  plaintiff  1b  the  wife  of 
B.  J.  Boslej.  In  Uarch,  1910,  B.  J.  Bosley 
and  the  InterTcner  miaon  entered  into  a 
contract  of  exchange  of  property.  This 
contract  called  for  a  cohveyance  from  Wil- 
son to  Bosley  (hC  certain  Texas  land;  and 
from  Bosley  to  Wilson  of  certain  stotA  in 
the  Yall^  Union  Goal  Company.  It  also 
proTided  that  WUson  should  pay  to  Bosley 
a  sum  upwards  of  $1,200,  and  that  be 
should  pay  also  a  certain  note  of  fSOO 
held  by  the  First  National  Bank  at  Valley 
JunetiOD.  Later  Wilson  put  up  *'as  aecurl^ 
for  the  fnlflllment  of  this  agreemoit"  a  note 
for  fl.049.S6,  and  this  Is  the  note  in  suit 
It  does  not  appear  Into  whose  hands  the 
note  waa  pat,  but  a  writing  was  signed  by 
B.  J.  Bosley  and  L  E.  Wilson  stating  that 
such  note  was  put  "In  escrow."  Later  a  far- 
ther agreement  or  modification  was  entered 
into  and  signed  by  the  same  parties.  Cer- 
tain papers,  including  the  note  In  suit,  were 
put  into  the  bands  of  A.  H.  Miller.  The 
note  was  indorsed  in  blank  by  Wilson.  The 
agreement  entered  into  at  that  time  contain- 
ed the  following  provision:  "And  on  the 
failure  to  pay  said  note  to  said  Valley  Bank 
the  Bald  A.  M.  Miller  may  collect  the  amount 
of  said  note  and  pay  to  the  said  Bosley  or 
to  Martha  Bosley  the  amount  thereof,  less 
the  costs  of  collection."- 

Martha  Bosley  was  not  a  party  to  the 
agreement  nor  to  any  modification  thereof. 
Neither  did  any  of  the  writings  disclose  any 
Interest  on  her  part  therein,  nor  did  her 
name  appear  therein  except  as  above  quoted. 
Upon  the  trial,  however,  it  was  made  to  ap- 
pear that  she  was  a  surety  upon  the  fSOO 
note  held  by  the  First  National  Bank  of 
Valley  Junction.  The  undertaking  of  WU- 
son, therefore,  to  pay  the  $800  note  operated 
beneficially  to  her.  Wilson  failed  to  pay 
the  note.  Martha  Bosley,  as  surety,  was 
compelled  to  pay  It  Thereupon  she  brought 
this  suit  against  the  makers  to  recover  the 
full  amount  of  the  collateral  note  on  the 
theory  that  she  waa  an  assignee  thereof; 
the  same  having  been  Indorsed  in  blank  by 
Wilson.  Wilson  Intervened  In  such  action 
and  pleaded  that  he  was  the  owner  of  the 
note,  and  that  the  plaintiff  had  no  Interest 
therein  unless  it  be  as  security  for  the  $800 
note.  He  further  pleaded  that  another  ac- 
tion was  pending  between  himself  and  B. 


J.  Bosley,  the  plalntUTs  hasband,  wlimln  be 
prayed  for  a  resdsslGiki  of  the  contract  This 
petition  of  intervention  was  filed  HanA  20, 
1911.  This  was  the  state  of  the  pleading; 
when  the  trial  court  entered  Judgmrat  there- 
on without  trial  on  May  29th.  The  merits 
of  tbB  case  were  not  developed  until  the 
hearing  on  the  motion  of  the  intervener  to 
set  the  Judgment  aside.  In  plaintiff's  mo- 
tion for  judgm^t,  she  had  Incorporated  an 
auction  that  rescission  of  the  contract  had 
been  refused  to  the  Interroier,  Wilson,  by 
another  branch  of  tbe  court  Upon  the  bear- 
ing of  the  ntotilm  to  set  aatde,  it  was  made 
to  appear  that  Oie  plaintiff's  Imsband.  B.  J. 
Bosley,  had  brought  an  action  In  hbi  own 
behalf  cm  the  contract  against  Wilson,  where- 
in he  <dalmed  to  recover  of  Wilson,  among 
otiiu  items,  the  sum  of  fSOO,  for  Us  fiUJure 
to  pay  tbe  First  National  Bank  note.  This 
suit  was  tried  in  anoth^  branch  of  the 
coort  and  went  to  Judgment  in  the  lattw 
part  of  April,  1911.  IBosl^  prevailed  in 
that  salt  and  was  allinred  full  recorery  as 
to  the  $800  and  other  Itens.  Oflbets,  how- 
ever, were  allowed  as  against  Bosley  aris- 
ing oat  of  the  same  contract,  and  a  telance 
was  found  In  fala  ihvor  of  only  1^25.  Upon 
the  final  hearing  in  the  present  case,  the 
trial  court  took  notice  of  these  facts  and 
modified  the  Judgment  accordingly  by  re- 
ducing the  recorery  of  the  plaintiff  therein 
to  the  sum  of  $425  and  interest 

It  is  DOW  argued  for  appellant  that  she 
was  not  a  party  to  the  other  case  and  was 
not  bound  by  any  Judgment  entered  therein. 
Granting  that  this  appellant  was  not  boond 
by  the  Judgment  as  such,  she  was  neverthe- 
less affected  by  the  facts  herein  stated.  Her 
right  to  sue  on  the  note,  if  any,  arose  wholly 
out  of  the  contract  between  Wilson  and  her 
husband.  The  contract  was  Indivisible.  Her 
rights  were  not  separate  or  independent 
from  those  of  her  husband  under  the  con- 
tract Her  rights  under  the  contract  were 
only  Incidental  to  those  of  her  husband  and 
Inseparable  therefrom.  A  performance  of 
the  contract  to  Bosley  was  all  that  was 
required  from  Wilson.  If  Wilson  had  per- 
formed In  full  to  Bosley,  it  would  terminate 
his  liability.  Lacking  only  $425  of  perform- 
ance, that  was  the  full  measure  of  his  re- 
maining liability  under  the  contract  Wil- 
son's liability  could  not  be  increased  by 
controversy  or  dispute,  if  any,  between  the 
plaintiff  and  her  husband.  He  was  not 
bound  to  do  business  with  both  of  them. 
Indeed,  It  does  not  appear  that  there  was 
any  controversy  between  them.  The  effect 
of  final  order  of  the  trial  court  was  to 
limit  the  full  liability  of  Wilson  to  the  sum 
of  $426,  for  which-  Judgment  had  already 
been  obtained  against  him  by  the  husband. 

The  order  was  clearly  rights  and  It  la  af- 
firmed. 
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OKAWFORD  T.  MANDBLL,  Girenlt  Judge. 
(SupraoM  OoDTt  of  Michigan.   Nor.  27,  1912.) 

1.  BAirsBUFTOT  (i  151*V-0?Buem  in  Bahk- 
BUPTCT — Statutobt  RiaBTS, 

Under  the  direct  proriBioiu  of  Bankraptcr 
Act  Jnlr  1.  189&  c.  541,  f  47»  80  Stat  607 
(U.  S.  Comp.  St.  1901,  p.  8ffi8).  M  amended  bT 
Act  June  26,  1910,  e.  412.  |  8,  8A  Stat  840  (if. 
8.  Comp.  St  Supp.  1911,  p.  ISOO),  the  trustee 
in  bankmptcy  ia,  as  to  property  of  the  bank- 
rupt not  In  the  cnttody  of  the  bankraptey  coort, 
▼ested  wltti  all  the  rights,  remediea,  and  powers 
of  a  judgment  creditor  holding  an  execution  re- 
turned unsatiBfied. 

lEd.  Note.— For  other  caaea,  see  Bankruptcy, 
Cent  tMg.  1 198;  Dec  DigTi  151.*3 

2.  CBBDiTOBa'  Burr  (S  81*)— Answu  to  Ih- 

TBBB0OATOUX8— DiSOOTXBT— DlBCBSnoN  OF 

CoDBT— "Spioui.  HonoR." 

Under  Comp.  Laws  1897.  H  436,  4S7,  pro- 
ving that  a  judgment  creditor  whose  execu- 
tion nas  been  returned  unsatiafled  may  file  a 
bill  to  compel  the  dlacoTerr  of  any  property 
belongliiff  to  defendant  and  the  court  ihiall  have 
power  to  compel  such  diacovery  and  prevent 
transfer  of  such  property,  and  chancery  rule  30, 
sabd.  "b,"  providing  that  when  the  complain- 
ant in  a  creditor's  bill  shall  have  the  statutory 
light  of  diacovery,  the  defendant  shall  fully 
answer  all  interrogatories,  and,  if  be  falls  to 
do  so,  the  complainant  may  have  his  right  to 
farther  answer  and  disclosure  determined  by 
the  court  on  special  motion,  the  trial  court  haa 
a  discretionary  power  to  compel  such  dUcovery ; 
the  chancery  rule  having  been  promulgated  by 
the  Supreme  Court  wbich  Is  presumed  to  have 
used  the  term  "special  motion*'  ia  Its  technical 
sense  which  is  not  a  motion  of  conrse,  but  one 
directed  to  the  discretion  of  tite  court 

[Ed.  Mote.— For  t>ther  cases,  see  Creditors' 
Suit,  Gent  Dig.  U  127,  128;  Dec.  Dig.  |  SL* 

For  other  deflnltiona,  see  Words  and  Phrasea, 
ToL  7.  p.  6&8S.] 

Original  application  by  Mllo  H.  Craw- 
ford, Trustee  In  Bankruptcy,  for  mandamus 
against  Henry  A.  Mandell,  Wayne  Circuit 
Court  Jndg&  Application  denied. 

Argued  before  MOORB,  O.  J.,  and 
STEERS,  MCALVAY,  BROOKE,  STONE, 
OSTRANDBR,  BIRD,  and  KUHN,  JJ. 

HaiT7  M.  Lav  and  Abram  W.  Sempliner, 
both  of  Detroit  (Eeena,  UghtnOT  ft  Oxtobr. 
of  Detroit,  of  counsel),  for  relator.  B.  T. 
Berger,  of  Detroit,  for  respondent 

BTBERfe^  J.  In  tliia  proceeding  relator 
■edca  b7  mandamaa  to  compel  the  circuit 
conrt  of  Wayne  county,  In  cbancery,  to  set 
aside  an  order  made  by  It  on  the  17th  day 
of  Bfoy,  1911,  In  which  It  denied  relator's 
motion  for  an  order  to  compel  certain  de- 
fendants in  a  chancery  auit  there  pending  to 
more  apedflcally  answer,  under  oath,  certain 
IntazogatorieB  touching  allegationa  of  fraud 
otmtained  In  a  creditor's  bill  of  complaint 
filed  against  than  for  dlscorery,  and  to  make 
a  more  fall  dlsclosnre  of  fftcts  In  relation 
thereto.  The  principal  question  involved  Is 
whether,  under  the  provlgions  of  sections 
436  and  437,  Comp.  Laws  of  1897,  in  C(mnec- 
tlon  with  sobdlvision  "b"  of  chancery  rule 
it  Is  obligatory  or  discretionary  with  the 


trial  court  to  grant  complalnanf  s  motion  for 
an  order  requiring  further  disclosure  and 
more  specific  answer  setting  forth  the  par- 
ticular facts  called  for  in  a  creditor's  bllL 

On  the  Ist  day  of  August,  1910,  relator 
was  duly  appointed  trustee  in  bankruptoy  of 
the  estoto  of  one  Fred.  C  Ross,  who  was  ad- 
judicated a  bankrupt  by  the  United  States 
District  Conrt  for  the  Eastern  District  of 
Michigan.  The  schedule  of  ass^  and  lia- 
bilities filed  in  bankruptcy  proceedings  by 
said  Roas  r^uresrated  that  he  waa  not  pos- 
sessed of  any  assets  and  was  owing  debts 
amounting  to  over  $10,000.  Relator,  in  his 
capacity  as  trustee,  succeeding  In  collecting 
Into  said  estate,  for  the  benefit  of  Its  credi- 
tors, in  mon^  and  property  between  $2,- 
100  and  $2,200,  on  February  6,  1911,  filed 
a  Mil  of  comidalnt  In  tbe  Wayne  ooun^  dr- 
cult  court  In  chancery  against  said  bank- 
rupt, his  brother  George  W.  Ross,  Daniel  A. 
Ross,  his  father,  and  the  Michigan  Lumber 
Yard,  for  the  purpose  of  also  collecting  for 
said  estate  certain  eqnltaMe  assets  alleged 
to  belong  to  said  bankrupt  and  to  be  held 
by  the  otb»  defendants  tar  the  purpose  of 
defrauding  the  creditors  of  said  estate. 

[1]  The  bill  was  filed  under  antbraity  of 
the  Bankruptcy  Law  of  180%  |  47,  as  amend- 
ed on  Jane  2S,  iBlO,  the  material  porUcm  of 
whteh  reads  as  follows:  "Trustees  as  to  all 
pnqierty  in  the  custody,  or  coming  into  tiie 
custody  at  the  bankruptcy  court,  sbaU  be 
deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  creditor  holding  a  Ilea  by 
legal  at  equitable  proceedings  thereon;  and 
also  as  to  all  property  not  In  the  custody 
of  the  bankruptcy  ooort,  shall  be  deemed 
Tested  with  all  the  rights,  ranedieB  and  pow- 
ers (hC  a  Judgment  creditor  holding  an  exe- 
cution duly  returned  unsatisfied."  It  was 
allured  that  the  prapatf  soni^t  to  be  leacb- 
ed  by  said  bill  was  not  within  the  custody 
of  tbe  bankruptcy  court,  but  unlawfully 
withheld,  and  that  therefore  the  trustee 
stood  In  the  same  positton  as  a  Judgment 
creditor,  and  had  tbe  same  rights  under  said 
sections  436  and  437  to  file  a  creditor's  bill 
for  the  purpose  of  reaching  equitable  asaeta 
of  saUl  estate  wrongfully  wlthhdd  under 
the  provisions  <tf  said  section  436.  The  bill 
of  complaint  demanded  a  sworn  answer  by 
all  of  said  defoidants,  and  soiight  dlscov. 
ery  from  them  in  relation  to  matters  alleged 
to  be  entirely  and  peculiar^  within  their 
knowledge  by  reason  of  th^  relationship 
with  the  bankrupt. 

Complainant  claimed  that  the  defeudanto 
in  their  answer  ignored  and  refused  to  an- 
swer certain  interrogatories  propounded  In 
said  blU,  simply  filing  a  general  unsworn  an- 
swer denying  that  complainant  was  entitled  to 
the  relief  prayed  for.  Complainant  therefore 
filed  a  motion  In  the  circuit  court  on  the 
26th  <tf  April,  1911,  asking  for  an  order  that 
defendante  file  a  sworn  answer  and  spedflc- 


•Tor  euier  eases  see  same  topio  aad  aaeUbn  NXTUBBB  In  Deo.  Dig.  ft  Am.  XHg.  Key-No.  8«i«  A  B»'r  Intev 


Digitized  by 


Google 


706 


1S8  NOBTHWBSTEBN  BBFOBTBR 


(Mich. 


ally  make  reply  und^  oath  to  certain  In- 
terrogatories In  said  bill.  This  motion  was 
at  first  denied,  bnt,  on  It  being  Bubseqnently 
renewed,  the  order  denying  the  same  was  set 
aside,  and  defendant  Daniel  A.  Ross  was 
required  to  make  answer  under  oath  within 
two  weeks;  the  remainder  of  the  relief  ask- 
ed for  being  again  denied.  That  relator, 
as  trustee  In  t>ankniptcy,  stood  in  the  posi- 
tion of,  and  with  the  same  statutory  rights 
as,  a  Judgment  creditor,  with  an  execution 
returned  unsatlsfled,  seems  dear. 

[2]  For  consideration  of  the  question  In- 
volved, it  need  only  be  said  of  complainant's 
lengthy  and  caretnlly  prepared  creditor's 
blU  that  It  contains  such  averments,  auc- 
tions, and  interrogatories  as  to  render  dian- 
cery  rale  SO  and  said  sectiona  of  the  stat- 
ute relative  to  creditor's  bills  applicable,  and 
complainant's  motion  proper  In  pracU<»^  If 
the  court,  when  required  to  act  upon  such 
special  motion  for  further  answer  and  dis- 
closure, bad  no  discretionary  power,  the  pro- 
ceedings vere  in  such  form  as  entitled  com- 
plainant to  the  order  asked  for.  If  the 
conrt  waa  vested  with  authority  to  »er- 
dse  Jndidal  discretion,  we  cannot  hold  that 
there  was  an  abuse  of  the  same.  The  re- 
turn of  teepondait  to  the  order  Issued  here- 
in to  show  catue  why  a  writ  of  mandamus 
should  not  issue  shows,  amongst  other  things, 
that  a  nrwn  answor  of  Daniel  A.  Bom  was 
filed  as  ordered  and  Is  now  of  record  with 
a-  verified  answer  of  the  other  defendants; 
that  the  answer  of  said  defendants  spedfic- 
ally  denied  each  and  every  all^tion  of 
firand  contained  In  said  bill;  tiat  said  aor 
swer  Gonststs  of  88  paragraphs,  each  one  of 
.which  categorically  answers  the  correspond- 
ing para^idi  in  the  bUI  of  complaint,  and 
"respondent  believes  that  the  petitioner's 
bUl  of  complaint  has  been  fully  and  spe- 
cifically answered  by  the  amwex  filed  by  the 
defendants  for  the  purposes  of  tills  cas^  by 
reason  whereof  more  specific  answers  to  the 
separately  enumerated  paragraphs  In  the 
prayer  for  relief  are  unnecessary  and  Im- 
proper and  not  contemplated  by  the  requlre- 
moits  of  our  practtee";.  that,  as  is  shown 
by  the  bill  of  complaint,  "thwe  has  been 
full,  complete,  and  exiianstlve  examination 
of  the  afls^  of  the  bankmpt  In  the  bank- 
ruptcy court  before  the  referee  thereof,  at 
which  examination  George  W.  Boss,  Fred.  O. 
Boss,  and  the  officers  of  the  Michigan  lum- 
ber Yard  were  examined  and  at  which  time 
-all  the  fhctB  alleged  In  said  bUl  of  annplalnt 
were  disclosed  and  the  complainant  given  an 
opportunity  to  fully  examine  and  cross-ex- 
amine said  witnesses;  that  by  reason  of 
said  examination  tbls  respondent  beUeves 
that  all  the  matters  to  which  discovery  Is 
sought  in  this  action  are  as  well  within  the 
knowledge  of  the  petitioner  as  within  that 
of  the  defendants  to  this  cause.  •  •  • 
The  petitioner's  bill  of  complaint,  while  al- 
leging acte  of  fraud,  all  of  which  the  an- 


swer of  def^idanta  under  oath  specifically 
denies,  makes  no  showing  of  any  ueceesi^ 
for  such  Bpedfle  answer  and  discovery.  It 
seems  proper  to  this  reepondoit  that,  until 
there  has  been  a  trial  and  adjudication  In 
open  court  of  the  issues  Joined  by  the  de- 
fendanto*  answer,  no  drastic  orders  or  re- 
quirements should  be  imposed  upon  the  de- 
fendants, and  until  such  trial  and  hearing, 
at  which  time  the  complainant  has  full,  com- 
plete, and  adequate  opportunity  to  examine 
the  defendants  in  open  court,  to  snmmoit 
witnesses,  and  to  produce  testimony,  It  can- 
not be  said  that  the  comidalnant  and  pe- 
titioner is  in  any  manner  Injured  or  Justice 
retarded." 

The  sections  of  the  statute  reUed  upon  bf 
complainant  are  as  follows: 

"(436)  Sec  24.  Whenever  an  execution 
against  the  property  of  a  defendant  shall 
tiave  been  returned  unsatisfied,  in  whole  w 
in  part,  the  party  suing  out  such  execution 
may  file  a  bill  In  chancery  against  each  de- 
fendant, and  any  other  person,  to  compel  the 
discovery  of  any  property  or  things  in  actli» 
belonging  to  the  defendant,  and  of  any  prop- 
erty, money  or  things  In  action  due  to  tilm, 
or  held  in  trust  for  him,  and  to  prevent 
the  transfer  of  any  such  property,  money  or 
things  in  action,  or  the  payment  or  delivery 
thereof  to  the  defendant,  except  where  such 
trust  has  been  created  by,  or  the  fond  so 
held  In  trust  has  proceeded  from,  some  per* 
son  other  thu**  t*y*  defendant. 

"(487)  See.2S.  The  court  shall  have  pow» 
to  comifd  such  discovery,  and  to  iirevent 
such  transfer,  payment  or  delivery  and  to  de- 
cree satisfaction  of  the  amount  remaining 
due  fm  such  Judgment,  out  of  any  pngierty. 
money,  or  other  things  In  action  belonging  to 
the  defendant,  fit  held  in  trust  for  him,  with 
the  exception  above  stated,  which  shall  be 
discovered  by  proceedings  in  chancery, 
Whether  the  same  were  originally  liable  to  be 
takoi  In  execution  at  law  or  not:  Provided, 
this  act  shall  not  apply  to  property  exempt 
from  execution." 

Subdivision  **b**  of  chancery  rule  90  pro- 
vides that:  "(b)  When  tiie  conq)lainant  In 
sudk  creditor's  bltl  shall  have  a  rl^t  by 
statute  to  a  discovery  and  disclosure  of  facts 
from  the  defendant,  the  defwdaut  shall  in 
bis  answer  fully  and  exidldtly  set  forth  the 
particular  facto  called  for.  If  he  fall  so  to 
do,  the  complsinant  may  liave  his  right  to 
a  farther  answer  and  disclosure  determined 
by  the  court  <m  special  motion,  and  the  court 
may  enforce  ite  order  theretm  by  the  attach- 
ment of  the  defendant,  and  may  strike  such 
Insufficient  answer  from  the  files."  This  rule 
prescribes  the  practice  to  be  fbUowed  In 
moving  the  court  to  exercise  the  authority 
conferred  and»  said  section  437  to  compel 
discovery. 

If  relator's  contention  is  correct,  It  follows 
tbat,  when  a  spedal  motion  la  made  under 
chancery  rale  80  for  further  answer  and 
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dlKOverr.  complainant  is  entltted,  as  a  mat 
ter  of  ililit,  to  tbe  order  asked,  wUcb  tben 
la  an  order  of  coarse,  In  effect  a  common 
order,  made  and  entered  In  tbe  discretion  of 
the  BoUcttor,  and  not  of  tb9  conrt,  on  a 
formal  showing  In  compliance  with  the 
coarse  of  procedure  defined  rule  and  stat- 
ute. While  the  exact  qnestion  has  not  here- 
tofore been  sqaarely  presented,  we  do  not 
thlBfc  the  construction  contended  for  has 
been  recognized  In  preTloas  cases  before  this 
court  where  those  provisions  of  the  statute 
and  rule  relative  to  creditor's  bilto  were  un- 
der consideration ;  but  rather,  so  far  as  any 
intimation  is  found,  to  tbe  contrary.  Tbe 
general  subject  la  remotely  touched  upon  In 
the  following  cases:  TnmbuU  t.  Lumber  Co., 
SS  Mich.  892,  21  N.  W.  376;  McCreery  r. 
Cobb.  93  Mlcb.  463,  G3  N.  W.  613 ;  Bemlck  t. 
Bradley.  119  Mlcb.  399.  78  N.  W.  826;  Avery 
V.  Forest  Lawn  Cemetery  Co.,  m  Mich.  126. 
86  N.  W.  538;  Saginaw  Savings  Bank  v.  Duf- 
field,  167  Mich.  622,  122  N.  W.  186,  133  Am. 
St  B^.  364.  The  case  coming  closest  to  the 
question  before  us  Is  McOre^  v.  Cobb,  dr- 
colt  Judge,  supra,  which  reco^sed  that  the 
remedy  by  discovery  is  generally  obsolete  by 
reason  of  tbe  statute  making  parties  to  a  suit 
competent  witnesses,  but  held  that  these 
statutory  provisions  In  regard  to  Judgment 
creditor's  bills,  authorizing  discovery  In  sudi 
cases,  are  stlU  In  force.  It  was  there  said: 
"Furthermore,  discretion  to  compel  such  a 
discovery  is  lodged  in  the  court,  and  his  re- 
turn shows  that  he  exercised  that  discretion, 
although  not  to  the  full  extent  that  he  would 
have  done  had  be  not  regarded  the  practice 
obsolet&  As  already  stated,  complainants 
can  compel  discovery  by  causing  to  be  pro- 
duced the  books  and  papers  relating  to  the 
transactions,  and  by  the  testimony  of  wit- 
nesses before  the  court,  *  •  *  and  when 
it  is  remembered  that  the  allegations  of 
fraud  in  the  bill  are  mainly  upon  Informa- 
tion and  belief,  and  are  «spresaly  denied, 
this  court  ought  oot  to  interfere  by  the  dis- 
cretionary writ  of  mandamus."  In  the  early 
case  of  Hubbard  v.  McNanghton,  43  Mich. 
220,  6  N.  W.  293,  38  Am.  Rep.  176,  it  was 
said  by  Justice  Campbell:  "No  universal 
role  can  be  laid  down  where  most  of  tbe 
facts  must  necessarily  be  within  the  knowl- 
edge of  the  defokdanta.  Undo-  the  old  prac- 
tice, b^re  parties  became  competent  as  wi^ 
ncBBce  it  was  often  necessary  to  draw  out 
such  matter  by  discovery,  and  It  Is  still  com- 
petent although  not  common,  to  do  so."  To 
hold  that  tbe  trial  court  has  no  discretionary 
powers  under  cbanceiy  rale  SO  would  be  to 
lay  down  a  antversal  rule  of  law  relattve  to 

dlMOTOT' 

Bespondmt  tetoms  that  open  bearing  the 
motUm,  In  the  enrdae  of  his  best  Judicial 
Jtvlgmait  and  discwnment,  acttng  as  seemed 
to  bim  Just  and  proper  nndw  the  drcom- 
stances,  be  did  not  deem  It  expedient  nor  de- 
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manded  by  Justice  or  equity  to  Qien  order 
dlscovoy  and  forQiar  answer,  and  therefore 
denied  tbe  motion.  The  statute  does  not  say 
the  court  must,  but  that  it  "shall  have  pow- 
er to,"  compel  Bach  discovery ;  tbe  decisions 
say  In  sudk  cases  "no  universal  role  can  be 
laid  down,"  and  "discretion  to  compel  such 
discovery  Is  lodged  in  tlie  conrt";  the  rale 
says  the  complainant  may  have  bis  rlgbt 
to  farther  answer,  ete.,  "determined  by  the 
court  on  special  motion." 

Chancery  rule  80  was  juomolgated  by  this 
court,  and  we  can  assume  that  the  technical 
legal  terms  there  found  were  used,  and  in- 
tended to  be  understood,  according  to  their 
long-recognized  aM  well-settled  meaning  as 
words  of  practica  It  la  to  be  noted  that  the 
application  to  the  court  la  required  to  be 
made  by  "special  motion."  A  spedal  motion 
is  "one  which  Is  not  a  matter  of  course  to 
grant,  but  which  the  court,  In  the  exercise  of 
its  discretion,  may,  on  the  facts  established 
In  support  of  the  application,  ^ther  grant  or 
refuse."  Danlell'a  Ch.  Pr.  (4tb  Bd.)  voL  2,  p. 
1B82.  "A  motion  addressed  to  tbe  discretion 
of  the  court,  and  wUcb  must  be  beard  and 
determined,  as  distinguished  from  one  whi^ 
may  be  granted  of  course."  Black's  Law 
Dictionary;  Merchant's  Bank  v.  Cryaler,  14 
C.  a  A  444,  67  Fed.  388.  To  grant  or  refase 
said  special  motion  was  discretionary  with 
the  court,  and,  as  already  stated,  we  cannot 
hold  that  the  ord^  complained  of  was  an 
abuse  of  dl8creti(m. 

Rotor's  appUcatiim  for  a  writ  of  manda- 
mus la  tbwefore  denied. 


HILWAITKBB  TRUST  00.  T.  OTFT  OF 
MILWAUEEB. 

(Supreme  Court  of  Wisconsin.  Nov.  19, 1912.) 

1.  MTTiraOZFAX    CoaPORATIONS     ({     402*)  — 

Change  ot  Okadb— Pbookedzrqs  fob  Daic- 

AQKB— fiPECZAI.  VeBDICT. 

In  proceedings  involviag  the  assesiment 
of  damages  for  change  of  grade  of  a  street, 
special  interrogatories  were  submitted:  "(1) 
What  was  the  reasonable  market  value  <« 
plaintiff's  property  immediately  before  the 
grading  of  the  street  hi  front  thereof?  An- 
swer: $3,000.  (2)  What  was  the  reasonable 
market  value  of  plalntifTB  property  immediately 
after  the  street  was  filled  to  the  new  grade? 
Which  was  answered:  ^,133.06.  (8)  What 
was  the  reasonable  cost  of  putting  plaintiff's 
property  in  substantially  the  same  condition 
relative  to  the  newly  established  grade  as  it 
was  before  snch  change  of  grade?  Answer: 
$866.04."  Held  that,  smce  the  proper  measnre 
of  the  proper^  owner's  damages  was  the  dif- 
ference in  valne  as  established  by  questions 
1  and  2,  and  not  any  loss  of  rentals,  or  the 
amount  ascertained  by  question  3,  that  uoes- 
tlon  was  improper  and  should  not  have  been 
submitted,  relating  merely  to  an  item  of  evi- 
dence, and  the  spedal  verdict  being  complete 
without  it 

[Bd.  Note.— For  other  cases,  see  Munlcdpal 
GOTgirations,  Cent.  Dig.  H  M8-0&L;  Dee.  IMg, 
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2.  MinVIOZFAL     GOBPOBATIOHS     (|     3^*)  — 

Ghahge  of  Gbadi  Pbocbbdinos— Admis- 

8ZON  or  EVIDENOK. 

In  proeewUnn  inrolving  the  aHesHment. 
of  dam&gci  cansea  h?  the  change  of  grade  of  a 
street,  evidence  of  the  reasonable  cost  of  pat- 
ting the  property  in  snbatantiall;  the  aame 
coadidoii  retatlTe  to  the  newl;  established 
grade  as  It  was  with  reference  to  the  former 
grade  la  admissible  on  the  measure  of  the 
property  owner's  damages,  consisting  of  the 
difference  between  the  reaawiable  market  value 
of  the  property  immediately  befor*  and  after 
the  change  of  grade.  ' 

[Ed.  Note.— For  other  caaes,  see  Himidpal 
C^rationa,  Cent  Dig.  |f  949-9*8;  Dec  Dig. 

3.  Apfeal  and  Bbbos  (|  1062*)— Ruoobbs 
Eebob— Special  Vkbdict. 

Tii9  error  In  submittiiig  the  third  queatlon 
in  the  special  verdict  aad  refnsfaig  to  strllce 

out  the  evidence  thereon  was  not  prejadicial 
to  the  dty,  there  being  direct  evidence  of  the 
difference  between  the  reasonable  market  value 
of  the  property  before  and  after  the  change 
of  jrade. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, CentDig.  il  4212-1218;  DecDig.  |  1062.*] 

4.  APFBAL  AND  BbBOB  (S  1070*)— H  ABM  LESS 

Ebbob— SracxAL  VaaDXCTB. 

If  a  special  verdict  reasonably  covers  all 
the  material  Issues,  other  immaterial  answers 
or  answers  not  covering  distiQct  issues  will 
not  be  deemed  reversible  error. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brron  Gent  Dig.  H  4231-4283;  Dec  Dig.  | 
107a'] 

6.  O^XAL  (I  86&*)— Spbcui.  Vxsdiot. 

In  construing  a  special  verdict  Its  sub- 
stance and  not  Its  form  is  considered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  871-874;  Dec  Dig.  |  865.*] 

9.  BVIDBNCB  (S  113*)- "Mabkbt  Valub." 

In  view  of  the  dimcultv  of  forming  a  prop- 
er conception  of  the  word  "value"  and  of  as- 
certaining what  is  called  "market  value,"  where 
there  is  no  open  market  recording  numerous 
transactions,  courts  have  adopted  as  the  equiv- 
alent of  "market  value"  the  phrase  "what  the 
property  is  worth  or  will  sell  for  as  between 
one  who  frants  to  purchase  and  one  who  wants 
to  sell" 

[Ed.  Note.— For  other  casee,  see  Evidence, 
Cent  Dig.  U  25»-296;  Dec  Dig.  8  113.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  4383-4388;  voL  8,  p.  7717.] 

7.  Btidbnoi  (i  118*)— Mabkkt  Value. 

Where  there  is  no  regular  market  for  a 
commodity,  a  wide  range  of  investigation  is 
permitted  in  determining  its  market  value,  and 
the  roles  relating  to  the  admiasion  of  evidence 
are  liberally  construed,  especially  where  the 
dainages  are  submitted  by  a  special  verdict 
covering  ^s  correct  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  258-296;  Dec  Dig.  |  113.*] 

fL  MniraOIFAL  OOBPOBATIONB  (i  402*)  — Xh- 
fiTBUOTZOnS— ObEDIBIUTT  of  WITNE8SB8. 
In  a  proceeding  involving  the  assessment 
<A  damages  for  a  change  of  grade  of  a  street, 
an  instruction  was  requested  by  the  dtr  that, 
in  determining  where  the  clear  preponderance 
of  the  evidence  u,  the  jury  should  not  exclude 
or  disregard  the  direct  positive  evidence  of 
witnesses  who  made  measurements  ss  to  cer- 
tain facts  and  find  the  facta  accordlog  to  the 
evidence  of  witnesses  who,  without  making 
such  measurements,  merety  gave  an  estimate 
of  the  same,  as  the  teatunony  of  vritnesses 
who  have  measured  distances  and  made  mem- 
orandum of  such  measurements,  If  otherwise 
credible.  Is  of  greater  weight  than  the  evidence 
of  witnesses  who  merely  gave  their  recollec- 


tion, based  on  estimation  of  snch  distances. 
Beldt  that  the  instruction  was  correct  and 
might  well  have  twen  given. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dlff.  M  069-881;  Dec 
Dig.  i  402.*] 

9.  Appeal  astd  Ebbob  (|  1066*)— Habmlxbs 
Bbbob— Refusal  of  InsrsvcmoRB. 

The  refusal  of  the  requested  InstracUon 
conld  not  have  injured  the  city;  the  inatrue- 
Uon  relating  to  a  matter  not  directly  in  issue. 
_lldd.  Note^For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  4220;  Dec  Dig.  f  1066.*] 

10.  Appeal  and  Ebbob  ({  IOCS*)— Vebdict- 
Conclusiveness. 

The  Supreme  Court  cannot  set  aside  s 
verdict  upon  the  ground  that  it  is  against  the 
weight  01  the  evidence  and  must  sustain  it  if 
the^e  is  some  credible  evidence  to  support  it 
and  the  trial  court  has  denied  a  new  trial, 
though  it  mi^ht  not  have  reached  the  same  re- 
sult as  the  jury. 

_[Ed.  Note.— For  other  cases,  see  Appesl  snd 
Bnor^^  Gent  Dig.  »  8988-8948;  Dec  Dig.  i 

Appeal  from  Circuit  Court,  Uilwaokes 
County;  3.  C  Lndwlg,  JiHlg& 

Actbm  by  the  HUwaokee  Troat  Oompuiy 
against  the  City  ot  MUwaokee.  Fnnn  a 
Jndsmaat  tor  iilalntlfl;  dtfoidant  awesls. 
Affirmed. 

Daniel  W.  Hoan,  City  Atty.,  and  Clifton 
WUIiams,  Sp.  Asst  City  Atty..  botb  of  Mil- 
waukee, for  appellant  Flanders^  Bottum, 
Fawsett  &  Bottam,  of  UUwankeeb  for  re- 
spondent 

TIMLIN,  J.  This  is  an  action  which  orig- 
inated in  an  asBessment  of  damages  for 
change  of  grade  made  by  the  board  of  pub- 
lic works  of  the  city  of  Milwaukee  in  190jL 
The  action  is,  therefore,  In  substance  and 
effect,  an  assessment  of  damages.  Upon 
appeal  from  that  tribunal  to  the  circuit 
court,  there  was  a  si>ecial  verdict  as  follows : 
"(1)  What  was  the  reasonable  market  value 
of  plaintlfiTs  property  immediately  before 
the  grading  of  the  street  In  front  thereof? 
Answer:  $3,000.  (2)  What  was  the  reason- 
able market  value  of  plalntUTs  property  Im- 
mediately after  the  street  In  front  thereof 
was  filled  to  the  newly  established  grade? 
Answer:  $2,138.06.  <3)  What  was  the  rea- 
sonable cost  of  putting  plaintiff's  property  ta 
substantially  the  same  condition  relative  to 
the  newly  established  grade  as  It  vnts  in 
befwe  godi  change  of  grade?  Anaw^: 
$866.94."  The  respondent  had  Judgment  for 
the  last-named  sum  and  coBta^  and  the  dty 
appeals  to  this  court 

Of  appellant's  asslgnmentB  of  error,  1«  2, 
3,  4,  7,  and  8  relate  directly  or  Indirectly  to 
the  matter  covered  by  question  3  of  the  spe- 
cial verdict,  and  remotely,  if  at  all,  to  ques- 
tions 1  and  2,  namely,  error  In  admitting 
evidence  of  losa  of  rentals;  In  refusing  to 
strike  out  evidence  of  cost  of  raising  house 
at  a  period  fotir  years  after  the  assesBmrat; 
in  submitting  question  3  to  the  jury;  In  re* 
fusing  to  submit  question  as  to  ttie  necea- 
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Bity  of  raising  boiises  and  refnslnff  to  in- 
struct the  Jnrr  so  as  to  exclude  loes  of  rent- 
als; In  refusing  to  Instruct  that,  because 
of  aald  defect  In  tlie  evidence  of  cost  res- 
toration, question  8  sboald  be  answered 
"nothing." 

[1]  But  question  8  4^  the  special  verdict 
was  Improper*  and  the  verdict  Is  complete 
without  It  It  relates  to  an  Item  of  evidence 
and  should  not  have  beat  submitted.  The 
true  measure  of  damages  was  the  difference 
In  value  as  established  by  questions  1  and  2. 
This  damage  might  exceed  or  fall  abort  of 
or  be  Identical  with  the  cost  found  by  the  an- 
swer to  question  3.  Evidence  relating  to  the 
loss  of  roitals  after  the  assessment  might 
have  some  bearing  on  the  question  of  depre- 
dation, but  was  not,  and  could  not,  be  put 
forward  as  an  Independent  ground  of  re- 
covery. 

[2]  Evidence  of  the  reascmable  cost  of  pn^ 
ting  the  property  In  substantially  the  same 
condition  relative  to  the  new  grade  as  it  was 
In  relative  to  the  former  grade  la  also  com- 
petcait  as  bearing  upon  the  ultimate  Inquiry 
and  true  measure  of  damages.  This  cost 
should  be  estimated  as  of  a  time  at  or  about 
the  data  of  the  assessment,  otherwise  it  loses 
its  value  as  evidence  because  the  cost  of  la- 
bor and  materia]  may  not  be  the  same  tour 
years  later  as  it  was  at  the  time  of  the  as- 
sessmenL 

[I]  While  the  court  erred  In  refusing  to 
strike  out  su<^  evidence,  we  are  not  con- 
Tinced  that  the  error  ms  i«e]udlclal  in  a 
case  lilce  this  in  which  there  was  other  and 
direct  evidence  of  the  difference  between  the 
reasonable  market  value  before  and  after 
the  change  of  grade.  Omitting  question  S, 
we  have  a  complete  special  verdict  upon  the 
question  of  damages.  The  suri^us  question 
3,  relating  to  an  item  of  evidence,  may  be 
disr^rded.  The  tendency  of  a  special  ver- 
dict Is  not  always  to  promote  reversals.  In 
many  cases  It  has  the  contrary  ^eet  For 
illostratlons:  The  erroneous  admission  of 
evidence,  bearing  upon  a  question  of  the  ver- 
dict found  in  appellant's  fttvor  and  having 
no  bearing  upon  questions  found  against  ap- 
pellant, cannot  be  considoed  preJudidaL 
Lehman  v.  Chicago,  etc*  By.  Go.,  140  Wla 
487,  122  N.  W.  1069.  An  erroneous  ad- 
miwion  of  evidence,  irrelevant  to  the  issues 
finally  submitted  to  the  Jury,  Is  not  prelu- 
diciaL  Samson  v.  Ward,  147  Wis.  48,  60;  132 

[4]  If  the  special  verdict  in  some  reason- 
able form  covers  all  the  material  Issues,  oth- 
er Immaterial  answers,  or  answers  that  do 
not  cover  distinct  issues,  will  not  be  consid- 
ered reversible  errors.  Twentieth  Gent,  Co. 
T.  Quilling,  186  Wis.  481,  486.  117  N.  W. 
1007.  The  appellant  cannot  complain  of 
questions  submitted,  differing  In  form,  but 
not  in  substance,  fn>m  those  requested  by 
him.  Bedepenning  v.  Bo<%  1S6  Wis.  872, 
370.  117  N.  W.  806.  Where  the  special  ver- 
dict covers  all  the  Issues^  It  is  not  reversible 


error  to  refuse  to  submit  other  quesUims  re- 
quested. Bemdt  V.  Cudahy,  141  Wis.  467, 
459,  124  N.  W.  511;  Anderson  v.  Sparks.  142 
Wis.  38S,  406,  125  N.  W.  926.  A  Judgment 
will  not  be  reversed  for  an  error  in  submit- 
ting one  question  of  the  special  verdict  if 
the  remainder  of  the  verdict  supports  the 
Judgmfflit  Johnson  v.  Chicago,  etc..  By.  Co.. 
64  Wis.  425.  25  N.  W.  223. 

[i]  Substance,  not  form,  is  considered. 
John  B.  Davis  L.  Co.  v.  Home  Ins.  Ca,  96 
Wis.  642,  70  N.  W.  69;  Curran  v.  A  H. 
Stange  Co.,  98  Wis.  608,  74  N.  W.  377.  So 
Instructions  which  are  erroneous  as  to  one 
of  the  issues  submitted  by  a  question  of  the 
spediA  verdict  are  not  ground  for  reversal 
if  other  questtons  fixing  the  liability  of  ap- 
pellant on  another  ground  were  properly  sub- 
mitted. Kortendick  v.  Waterford,  142  Wis. 
418.  417,  126  N.  W.  946.  So,  also,  errors  In 
rulings  upon  certain  questions  of  the  special 
verdict  become  Immaterial  or  nonprejudicial 
If  there  is  no  error  uiwn  the  trial  of  other 
Issues  which  determine  the  liability  of  ap- 
pellant and  are  submitted  by  separate  ques- 
tions of  the  verdict  So,  also,  where  one 
question  of  a  special  verdict  Is  defective,  but 
the  subject  Intended  to  be  covered  thereby 
Is  properly  covered  by  other  questions  in 
such  verdict  which  were  found  against  the 
appellant,  the  submission  of  the  defective 
question  will  not  warrant  reversaL  Brown 
V.  Milwaukee,  etc.,  Co.,  148  Wis.  96,  133  N. 
W.  689.  These  illustrations  might  be  great- 
ly extended  by  a  more  critical  and  compre- 
hensive study  of  the  decislonB  of  this  court 

It  Is  contended  that  In  the  Instant  case  the 
Jury  found  the  damages  by  subtracting  from 
the  former  market  value  of  the  property  in 
question  the  amount  of  the  cost  of  restora- 
tion fixed  by  their  answer  to  question  8,  and 
this  is  Inferred  from  identity  In  amount  of 
cost  of  restoration  and  amount  of  differ* 
ence  In  value.  It  Is  quite  conceivable,  how> 
ever,  that  the  Jury  was  convinced  from  other 
competent  evidence  before  it  tiiat  the  d^ire- 
dation  in  value  was  exactly  equal  to  the 
cost  of  restoration.  The  Jury  might  have 
arrived  at  the  dlfterence  betwem  the  first 
and  second  answers  by  cutting  down  the  as* 
timates  of  respondent's  witness  to  an  amount 
exactly  equal  to  uie  cost  of  restoration  four 
years  later  If  they  did  not  acc^  such  cost 
as  in  any  wise  controlling,  but  to(A  it  mere- 
ly as  an  arbitrary  figure  that  corresponded 
quite  dosdy  with  what  they  considered  a 
fair  discount  upon  the  testimony  of  respond- 
ent's witness  relative  to  the  difference  In 
market  value  before  and  after  the  change  of 
grade.  It  does  not  aivear  to  na  affirmative 
ly  that  the  Jury  here  committed  an  emr 
which  was  prejudicial  to  ai^>ellant  The  an- 
swers to  questions  1  and  2  involved  the  as- 
certainment of  what  is  called,  for  want  of  a 
better  name,  "market  value"  before  and  aft- 
er the  grading.  The  word  "valutf*  stands 
for  one  of  the  most  difficult  and  elusive  men- 
tal concepts,  and  Uie  ucntalnment  <tf  what 
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Is  called  "market  value"  In  a  case  where 
there  Is  do  open  market  recording  nnmerons 
transactions  of  sale  or  barter  and  re^ond- 
Ing  automatically  to  the  relatiTe  quantities 
of  demand  and  supply  Is  still  more  dlfflcnlt 

[|]  For  this  reason  courts  have  adopted  as 
the  eqnlvalent  of  market  ralne  "what  the 
property  is  worth  or  will  sell  for  as  between 
one  who  wants  to  purchase  and  one  who 
wants  to  selL"  £tach  t.  Chicago,  etc..  By. 
Co..  72  Wis.  239,  281,  89  N.  W.  129;  5  Words 
and  Phrases,  pp.  4388  to  4388,  and  cases. 
These  attempts  at  definition  disclose  the  dif- 
ficult and  comprehenslTe  nature  of  the  In* 
qulry.  Maxon  t.  Oatea,  ISO  Wis.  27a  290, 
116  N.  W.  75a  * 

[7]  For  these  reasons  In  all  Inquiries  re- 
lating to  value,  where  there  Is  no  known, 
regular,  and  continnons  market  such  as  «r- 
Ists  In  Oie  exchanges  or  sndi  as  exists  ^n- 
enUly  for  consumption  of  goods,  a  wide  range 
of  Investigation  Is  permitted^  and  the  rules 
governing  the  admls^n  of  evidence  are  lib- 
eral, especially  where  the  damages  are  sub- 
mitted In  the  form  of  a  special  verdict  prop- 
erty covering  the  cotract  measure  of  damages. 
Andrews  t.  Youmana,  82  Wla.  81,  B2  N.  W. 
23;  An&x  V.  Chicago,  eta.  By.  Co^  14ff  Wis. 
263.  129  N.  W.  1094;  Stolze  v.  Manitowoc, 
etc.,  Ry.  Co.,  100  Wis.  206.  75  N.  W.  087; 
Moore  v.  Chicago,  etc.  By.  Co.,  78  Wla.  120, 
47  N.  W.  278. 

If,  in  the  instant  case,  we  were  to  grant 
technical  error  in  the  several  assignments, 
such  errors  would  have  no  furOwr  effect 
than  to  destroy,  Impair,  or  render  improper 
the  third  question  and  answer  of  such  ver- 
dict The  same  observation  applies  to  the 
alleged  error  In  refusing  to  charge  the  Jury 
to  the  effect  that  question  8  of  the  verdict 
should  be  answered  "nothing."  Give  it  that 
answer  now  or  strike  it  out  entirely,  and 
the  Judgment  rests  supported  by  the  answers 
to  questions  1  and  2. 

[I]  It  is  further  contended  that  there  was 
error  in  refusing  to  Instruct  the  Jury,  at  the 
request  of  appellant's  counsel,  that,  In  deter- 
mining where  the  dear  preponderance  of  the 
evidence  Is,  they  were  not  to  exclude  or  dis- 
regard the  direct  positive  evidence  of  wit- 
nesses  who  made  measurements  as  to  certain 
facts  in  dilute  In  this  case,  and  so  disre- 
garding such  evidence  find  the  facts  to  be  In 
accordance  with  the  testimony  of  witnesses 
who,  without  making  such  measurements, 
merely  estimate  or  give  their  Judgment  of 
the  same  as  the  testimony  of  witnesses  who 
have  measured  distances  and  made  memo- 
randa of  such  measurements  at  the  time  of 
taking,  If  otherwise  credible,  is  of  greater 
wdght  than  the  evidence  of  witnesses  who 
merely  give  their  recollection  based  on  esti- 
mates of  such  distances.  This  Instruction 
was  proper  and  might  well  have  been  given. 
Koepke  V.  Milwaukee,  112  Wis.  475,  8S  N.  W. 


238;  Wanta  v.  Milwaukee^  etc,  Co.,  148  Wla. 
295,  134  N.  W.  133. 

[I]  We  are  not  convinced  that  Its  r^usal 
injuriously  affects  the  ai^Uant.  The  In- 
struction related  to  a  matter  not  directly  In 
issue  bxtf  forming  one  of  the  bases  for  the 
estlmatea  of  value  or  of  damages  mtfde  by 
the  witnesses.  Hiese  estimates  also  rested 
upon  actual  Inspection  of  the  property  by 
the  witness.  In  such  ease,  while  it  would 
have  been  better  to  give  the  tnstmctloii,  we 
cannot  say  In  an  inquiry  of  value  that  it 
was  prejudicial  OTor  to  refuse  it 

The  fifth  and  sixth  errors  assigned  refer 
to  requests  for  Instructions  whUA  nd^t 
properly  have  been  allowed.  But  their  re- 
fusal was  not  prejudicial  ernn^.  Zt  is  ctm- 
tended  in  snppOTt  of  lAe  ninth  ass^nment 
of  error  that  the  verdlet  is  against  the 
weight  of  evid«ioe,  and  In  suivort  aC  the 
tenth  assignment  of  error  that  it  is  per- 
verse. 

[II]  It  Is  not  snffldent  ground  for  setting 
aside  the  verdict  of  a  Jury  In  this  court  ttiat 
it  Is  against  the  wdght  of  evidence,  and  we 
find  no  paveraUy  In  it 

Tliere  appears  to  be  In  this  record  eome 
credible  evldaoe  to  sustain  the  vwrdlet,  and, 
although  we  mlCht  not  reach  the  same  re- 
sult on  the  evidence  as  did  the  Jury,  we  can- 
not, under  each  drcnmstanees^  where  the 
trial  court  has  doiied  a  motion  for  a  new 
trial.  Interfere  with  the  verdict  Laville  v. 
Lucaa,  IB  Wis.  617;  Smith  v.  Wallace^  25 
Wis.  65;  Eeatiis  t.  Thomas,  87  "Wia.  118; 
Kaufer  T.  Walsh,  88  Wis.  63,  59  N.  W.  400; 
Janssen  v.  lammers,  29  Wis.  88;  Dorwin 
V.  Hagerty,  137  Wla.  161, 164,  118  N.  W.  790. 

The  circuit  court  In  granting  or  refusing 
a  new  trial,  it  Is  needless  to  say,  acts  upon 
a  different  rule. 

The  Judgment  at  the  drcnlt  court  la  af- 
firmed. 


KRALWmaSl  T.  EI£CKHfiF£B  BOX  CO. 

(Sopreme  Court  of  'mscondn.  Nov.  19^  lftl2.) 

1.  DVIDENOK  a  474*)— BXPXBT  Tbstimokt— 
Qttaufication  of  WmnEBSKS. 

A  witness  who  bad  bad  experience  with 
belting  machinery  used  in  miUst  and  was  fa- 
mUiar  with  the  present  condltloos  and  prac- 
tlces  as  to  guarding  belts  In  .factories  in  Mil- 
waukee City,  and  had  knowledge  on  the  anb- 
Ject,  was  competent  to  testify  as  to  whether 
a  belt  In  a  box  fsetory  ecnld  be  properiy 
guarded. 

[Ed.  Note.— Tor  oUisr  cases,  see  SMdenee, 
Cent  Dig.  H  2196-2219;  Dec  IHg.  |  474.«] 

Z  Masteb  and  Sebvant  ({  270*)— Ikjotim 
—Admission  or  Evidence. 

Id  an  employe's  action  for  Injuries  from 
the  breaUng  of  a  belt  the  qaesdon  ai  to 
whether  any  factory  inspector  n&d  snncsted 
before  the  accident  that  the  belt  on  the  planer 
which  broke  ought  to  be  guarded  or  covered 
was  properly  excluded,  wnere  there  was  no 
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cvidenea  ttat  the  meChod  of  operatfnc  the  belt- 
ing and  planer  was  known  to  the  inspectors. 

[Ed.  Note. — For  other  cases,  see  Master  and 
SerranL  Cent  Dig,  H  913-827,  932;  Dec  Dig. 

t  27a*] 

3.  JCastcb  and  Skbtaut  (S  270*)— Injitbxxs 
—  Aduissxoii  or  Bvxdknob  —  Customs  in 
Otheb  Faotobibs. 

In  an  employe's  action  for  personal  inju- 
ries from  the  breaking  of  &  belt  evidence  as 
to  ilie  cQttom  in  other  woodworking  factories 
of  gnarding  belts  under  similar  condltioDs  was 
admissible;  such  evidence  being  admissible  on 
the  question  of  negligence  if  the  custom  sought 
to  be  shown  does  not  contradict  conunMi 
faunriedgs  or  taiTotre  a  method  obvioaslj  dan- 
serous. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |$  918-^,  932;  Dec  Dig. 
f  270.*] 

4.  Mastkb  and  Skbtaitt   (8  289*)~Jitbt 

QUUnON— COirmBUTOBT  NEOLIOSnCE. 

In  an  employe's  action  for  injuries  from 
the  breaking  of  a  belt  in  a  box  factory,  Aeth- 
er plaintiff  was  guilty  of  contributory  negli- 
gence iteld  a  jury  question. 

[Sd.  Note. — ^For  other  caaea,  see  Msstei  and 
Servant  Cent  Dig.  H  1069-1182;  Dec  Dig. 
i  289.*] 

5.  Apfkai.  aud  Ebbob  ({  1070*)— Habiclsss 
Ebbob— RsrcBAL  OF  Special  Issues. 

Where  the  verdict  found  evei^  essential 
fact  involved,  there  was  no  prejudicial  error  In 
not  incorporating  in  the  woiet  certain  spedal 
questions  requested. 

[Ed.  Note^For  other  easea.  see  Appeal  and 
Error,  Gent  Dig.  {|  4281-4^;  Dec  Dig.  | 
1070.*] 

<t.  Dauaqbs  (I  210*)— ImnBUOXioRB— Bn- 

DBNCB. 

In  an  employe's  action  for  personal  Inju- 
ries from  the  breaking  of  a  belt,  evidence  held 
not  to  show  that  plaintiff  sustained  any  loss 
of  sexnal  power  from  the  injuries,  so  uiat  it 
■was  error  to  submit  that  item  of  damage, 

tOd.  Note.— For  otlwr  cases,  see  Damages, 
Cent  Dig.  H  648-S66;  Dec  &§.  |  2ie.*K 

Appeal  from  (3rcnit  Court,  Milwaukee 
County;  J.  C.  Ladwlg,  Judga 

Action  by  John  KrawlecM  against  the 
Kleckhefer  Box  Company.  From  a  judg- 
ment for  plaintiff,  defoidant  appeals.  Re- 
versed and  remanded,  unless  plaintiff  flies 
remittitur,  in  wliich  %rmt  Jadgment  shall  be 
rendered  on  motion  in  the  trial  court  for  a 
less  amount 

The  plaintiff  was  Injured  on  March  16, 
1910,  in  defendant's  factory,  by  the  break- 
ing of  a  belt  on  a  planing  machine  which 
the  plaintiff  was  feeding.  The  plaintiff  was 
S4  years  of  age  and  had  worked  for  the  de- 
fendant for  18  years.  This  Is  an  action  to 
recover  damages  for  the  Injuries  suffered 
by  1dm  by  reason  of  the  breaking  of  ttie 
belt 

Tbe  complaint  alleles  tbat  I3ie  belt  was 
worn  and  defective  and  was  so  placed  that 
the  person  operating  the  machine  could  and 
would  Inadvertratly  come  into  contact  wltb 
the  belt  and  the  pulley  on  which  it  ran; 
that  the  belt  was  not  inclosed  or  guarded, 
as  were  like  belts  on  like  machines  in  tbe 
dty  of  Milwaukee  and  vicinity;  that  such 


inclosing  and  guarding  could  be  done  at  but 
a  nominal  erpatae  and  so  as  to  effectlv^y 
inrotect  tiom  Injury  by  a  breaking  of  the 
belt  the  person  operating  the  machine ;  that 
on  March  IS,  1910,  the  truck  load  of  lumber 
which  tb4  plaiiUiff  was  to  feed  into  the, 
planer  was  so  placed  at  the  left  of  the 
planer,  because  of  the  crowded  condition  of 
the  shop  in  which  the  plaintiff  was  working, 
that  it  was  necessary  for  tbe  plaintlfl  to 
reach  over  the  belt  which  broke  In  order 
to  take  the  lumber  from  the  truck;  and 
that,  while  the  plaintiff  was  so  employed  at 
the  planer,  one  of  the  belts  on  the  machine 
suddenly  broke  and  the  broken  end  flew 
with  great  force  against  the  plaintiff,  caus- 
ing the  injuries.  The  injuries  suffered  are 
particularly  described,  negligence  on  the 
IHtrt  of  the  defendant  In  several  respects  Is 
alleged,  and  damages  are  demanded. 

The  answer  dcoiles  that  the  belt  was  de- 
fective;  that  the  person  opiating  the 
leaner  was  required  to  reach  over  the  belt 
to  secure  the  lumber  it  was  his  duty  to  feed 
into  the  planer;  and  that  the  b^ts  were 
unguarded  or  so  situated  that  the  person  op* 
eratlng  the  machine  would  Inadvertent^ 
come  into  contact  with  the  belts  or  be  com- 
pelled to  stand  in  dangerous  proximity  to 
the  bdts  In  the  performance  of  his  work; 
and  alleges  contributory  negligence  on  the 
part  of  the  plaintiff  in  failing  to  Inspect  and 
r^rt  any  defective  condition  of  the  belts; 
and  that  the  plaintiff  assumed  the  risk. 

Exception  was  taken  on  the  trial  to  the 
opinion  evidence  of  a  witness  as  to  tbe 
guarding  of  s<w*i«r  belts  on  iron-working 
machines,  and  to  the  evidence  of  this  wit- 
ness that  such  belts  could  be  guarded  and 
that  they  were  ordinarily  guarded  in  Mil- 
waukee factories,  filxception  was  also  tak^ 
to  tbe  refusaA  of  the  court  to  permit  the  de- 
fendant to  show  tbat  factory  Inspectors  had 
not  suggested  that  this  belt  should  be  guard- 
ed, and  to  evidence  that  feeders  of  planers 
objected  to  belt  guards.  The  defendant  ob- 
jected to  evidfflice  tbat  the  Injury  as  de- 
scribed would  account  for  the  plaintiff's 
nervous  condition,  and  tliat  such  nervous 
condition  would  be  a  cause  of  the  loss  of 
sexual  power.  Evidence  was  presented  by 
tbe  defendant  tending  to  show  that  what- 
ever guarding  there  was  of  such  belts  in 
Milwaukee  factories  was  to  prevent  Injuries 
to  persons  by  reason  of  their  clothing  being 
caught  In  tbe  pulleys  and  belts,  and  that 
such  guards  were  not  designed  to  prevent 
injuries  from  the  breaking  of  belts,  and  tbat 
guards  for  this  purpose  were  Ineffective  and 
a  source  of  greater  danger. 

Tbe  plaintiff  was  at  the  hospital  for  four 
or  five  days.  The  physician  who  attended 
him  after  he  returned  to  his  home  testified 
that  the  plaintilTs  left  1^  was  very  much 
contused,  swollen,  and  discolored ;  there  was 
considerable  enlargement  of  the  veins;  his 
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testicles  9&re  enlarged  and  discolored;  and 
the  scrotum  was  almost  black.  At  the  time 
of  trial  plaintlfTs  testicles  were  sUll  en- 
larged, and  there  was  some  enlargement  of 
the  veins ;  he  was  shaky  and  had  no  control 
of  his  nerves.  The  plaintllf  testified  that 
''after  the  acddoit  he  had  lost  his  sexual 
power.  The  medical  testimony  in  plaintiff's 
behalf  as  to  his  condition  in  this  respect 
at  the  time  of  the  trial  was  that  the  plain- 
tiff's testicles  were  of  good  size,  and  that 
his  organs  were  apparently  normal;  that 
the  physicians  were  unable  to  tell  whether 
the  testicles  were  larger  than  they  were  he- 
fore  the  accident;  that  the  accident  was 
sufficient  to  account  for  the  plaintiff's  nerv- 
ous condition;  that  the  nervons  condition 
of  a  man  may  affect  his  sexual  power,  but 
that  plaintiff's  nervous  condition  was  not 
an  adequate  cause  for  the  loss  of  sexua^ 
power.  The  court  denied  a  motion  for  a 
verdict  for  the  defendant,  and  refused  to 
give  certain  instmctions  and  to  submit  cer- 
tain questions  requested  by  the  defendant. 

^e  Jury  found  that  the  plaintiff  was  In- 
ured by  a  broken  belt  while  at  work  at  the 
planer  In  the  defendant's  factory ;  that  the 
belt  was  so  located  as  to  be  dangerous  to 
employes  In  the  discharge  of  their  duties; 
that  the  failure  to  guard  or  fence  the  belt 
'  was  the  proximate  cause  of  the  Injuria 
suffered  by  the  plaintiff ;  and  that  the  plaln- 
tur  was  not  guilty  of  contributory  negli- 
gence. The  court.  In  submitting  the  ele- 
ments of  damage  for  which  compensation 
was  proper.  Included  the  element  of  loss  of 
sexual  potency  to  them;  the  appellant  ex- 
cepted and  now  avers  that  the  court  erred 
In  this  regard. 

This  is  an  appeal  from  the  Judgment  on 
the  verdict  in  plaintiff's  favor  tor  f2,000 
damages  and  for  coats. 

Doe  ft  Ballbom,  of  Milwaufeee^  for  am>^- 
lant  W.  B.  Bubln,  oC  Milwaukee,  for  re- 
vpondoit 

SIBBESKBR,  J.  (after  stating  flie  facta 
as  above).  [1]  The  claim  that  the  witness 
Wlkkerlnk  was  improperly  permitted  to  tes- 
tify as  to  guarding  the  belt  because  not  qual- 
ified to  speflk  on  the  subject  Is  not  sustained. 
The  evidence  discloses  that  he  had  had  ex- 
perience with  machinery  of  the  kind  in 
question;  that  he  is  familiar  with  present 
conditions  and  practices  in  factories  in  Mil- 
waukee ;  and  that  be  has  knowledge  on  the 
subject 

[2]  The  court  excluded  tiie  following  In- 
quiry propounded  by  the  defendant  to  Its 
foreman  as  a  witness:  "Did  any  factory 
inspector  or  other  offiicial  at  any  time  before 
this  accident  suggest  to  you  that  this  planer, 
as  to  its  belts  that  I  am  referring  to,  ought 
to  be  guarded  or  covered?"  There  Is  no 
showing  that  the  method  of  tolerating  this 
plann  and  belting  came  to  the  notice  of 


any  Inspector,  or  that  any  Inspector  waa 
advised  of  these  conditions  and  the  situa- 
tion. Under  sach  drcnmstancee.  an  answer 
to  the  propounded  inquiry  was  pnqierly  ex- 
cluded. The  materiality  of  the  qoestlon 
and  the  evidentiary  force  of  an  answer 
thereto  must  rest  on  the  fact  that  the  dr- 
cumstances  and  the  condition  of  the  situa- 
tion of  this  planw  and  the  belts  refrared 
to  were  known  to  the  inspectors,  and  that 
they  acted  on  such  knowledge  in  not  sug- 
gesting that  the  belting  should  be  guarded. 

It  Is  contended  that  the  evidence  la  with- 
out dispute  that  there  is  no  custom  In 
woodworking  establishment  of  placing 
guards  around  belts  like  the  one  In  ques- 
tion, and  that  the  court  erred  In  denying 
defendant's  motion  to  direct  a  verdict  in. 
its  favor  upon  that  ground.  An  examination 
of  the  evidence  discloses,  however,  that  the 
witness  offered  by  the  plaintiff  on  this  sub- 
ject tedtlSed  that  such  guards  are  In  use 
on  rapid-running  planers,  and  that  th^  are 
practical.  Mor  is  the  evidence  on  the  sub- 
ject adduced  by  the  defendant  so  clear  and 
convincing  in  itself  that  it  can  be  held,  aa 
matter  of  law,  to  establish  such  a  custom 
as  defendant  asserts.  Taking  all  the  evi- 
dence. It  dearly  does  not  Justify  13m  claim 
that  the  court  should  have  held,  as  matter 
of  law,  that  there  is  no  custom  In  wood- 
working; factories  of  guarding  bdta  under 
the  conditiona  and  drcamatancea  tbMt  ex- 
isted here. 

[S]  Such  erideno^  however,  waa  properly 
recdved  as  bearing  on  n^tllgeno&  Ajs  de- 
clared in  Boyoe  v.  mibnr  Lumber  Oo.,  119 
Wia.  642,  8T  N.  W.  668:  '*Aa  a-  general  mle^ 
evidence  to  abov  the  usual  or  ordinaiT 
methods  of  othera  in  the  aame  bualneaa  la 
aAnlsslble  upm  the  qoeatlcm  of  n^HgokCs^ 
(beadnfrt^— bot  not  If  ancb  evidmce  otm- 
tradlcta  commcm  knowledge  or  If  It'  abowa 
a  method  ao  obviously  dangerona  aa  to  be 
recognised  aa  aucb  by  all  Intelllgait  pneons. 
The  court,  after  Instructing  the  Jury  that 
the  vfiSeaoe  aa  to  enatom  did  not  Jnatll^ 
him  In  hfOdini^  aa  matter  of  law,  that  the 
defendant  was  abaolved  from  the  duty  of 
guarding  the  belt,  Instructed  tb«n  to  con- 
sider all  such  evidence  in  connection  with 
the  other  evidence  in  deddlng  wbeUier  the 
defendant's  officers  and  agents  had  uer- 
ctsed  ordinary  care  in  determining  whethv 
or  not  such  bating  ought,  under  the  cir- 
cumstances and  conditions,  to  have  been 
guarded.  This  was  a  proper  submission  of 
this  Issue  and  the  evidence  to  the  Jury. 

[4]  A  further  contention  la  made  that  the 
court  erred  In  refusing  to  bold  that  the 
plaindfl,  under  the  evidence  in  the  case, 
was  guilty  of  contributory  negligence.  This 
claim  Is  based  on  the  ground  that  the  plain- 
tiff did  not  stand  in  the  usual  and  propw 
place  while  feeding  the  planer,  and  that  he 
ao  i^ced  the  trade  loaded  witb  Inmbw  as 
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to  make  it  daoferoos  to  get  the  lumber  from 
the  trntdc  and  feed  it  Into  the  plana.  It 
la  argued  that  the  plalntlfTa  careleameea  In 
plados  the  loaded  tntk  at  the  aide  of  the 
planer  and  tat  then  reaching  orer  the  numlng 
belt  exposed  him  to  0ie  danger  complained 
of,  and  that  he  should  hare  placed  the  track 
behind  Idm  near  tbe  place  which  he  ought 
to  bare  occupied  to  perform  tala  duty  of 
feeding  tHe  lumber  into  tin  planer.  Plain- 
tiff testifled  that  the  loaded  tmck  stood  in 
tbe  proper  and  customary  idace;  that  there 
was  not  sufficient  room  In  the  doorway  to 
the  south  and  back  of  him  while  he  was 
feeding  the  planer;  and  that  It  was  the  com- 
mon practice  to  place  the  loaded  truck  where 
It  stood  at  the  time  of  the  acddent,  because 
It  was  the  proper  and  most  convaaient  place 
from  which  to  handle  the  long  lumber.  In 
these  matters  the  plalntUC  is  corroborated 
by  some  of  the  witnesses  and  contradicted 
by  others.  Under  such  circumstances,  the 
question  of  his  contributory  negligence  was 
one  to  be  resolved  by  the  Jury. 

An  exception  Is  urged  to  the  court's  re- 
fusal to  incorporate  in  tbe  special  rerdict 
cratain  (luestioQs  which  appellant  requested. 
Tbe  verdict  submitted  covered  the  issues 
raised  by  tbe  pleadings  and  the  evidence, 
and  is  in  proper  form.  The  rejected  ques- 
tions embraced  findings  of  facts  which  were 
necessarily  Included  In  the  verdict  rendered 
under  the  direction  of  the  court  and  pur- 
suant to  the  Instructions  given  tbe  jury. 

[S]  We  are  satisfled  that  in  the  verdict 
rendered  the  Jury  have  found  every  essen- 
tial foct  involved,  and  hence  that  no  preju- 
dicial error  was  committed  by  not  incor- 
porattttg  the  q>eclal  questions  requested  in 
the  verdict  Milwaukee  Trust  Go.  v.  Mil- 
waukee, 138  N.  W.  707,  decided  herewith, 
and  cases  dted.  The  court's  instructions  to 
the  Jury  as  to  the  law  applicable  to  the  Is- 
sues covered  by  tbe  verdict  are  correct  and 
sufficiently  cover  the  case.  In  our  opinion 
appellant  was  not  prejudiced  by  the  court's 
omission  to  give  any  of  the  specific  Instruc- 
tions requested.  Other  alleged  detailed  er- 
rors are  not  of  sufficient  importance  to  be 
spedflcally  noted.  We  do  not  find  that 
any  of  them  were  prejudicial  to  the  appel- 
lant, aside  from  the  subject  of  damages, 
which  will  now  be  considered. 

[I]  AK>ellant  objected  to  the  introduction 
of  evidence  on  the  allied  element  of  dam- 
ages as  to  plalutifTs  loss  of  sexual  power, 
and  requested  the  court  to  exclude  this  al- 
lied element  of  Injury  from  consideration 
by  the  Jury.  The  court,  however,  informed 
the  jury  that  they  m^ht  mclude  as  an  ele- 
mott,  for  which  plaintiff  could  recover  dam- 
affWr  "the  loss  and  impairment  of  his  sexual 
powers,  if  any  such  loss  or  impairment  ex- 
isted or  exists,  and.  If  so,  if  It  was  a  proxi- 
mate result  of  such  injury,'*  and  such  im- 
pairment as  shonld  be  found  to  continne  In 


tbe  future.  The  evidence  on  tl»  subject  is 
very  meager  and  uncertain,  and  speculative 
to  a  high  degree,  and  amounts  to  no  man 
than  mere  opinion.  The  facts  on  this  branch 
of  the  case  are  not  saUafactory  and  oome 
within  Q»  vlewB  expressed  tqr  this  court  In 
Bucber  t.  Wis.  Cent  B.  Oo.,  13d  Wis.  607, 
120  N.  W.  618:  "The  verdict  of  a  jury 
founded  upon  facta  is  ratitled  bo  great 
w^ht,  and  Is  almrat  conclusive  npon  this 
court  if  stv>ported  any  evidence  But  the 
verdict  of  a  Jury,  founded  only  iq»on  tbe 
opboion  of  experts  concerning  tbe  cause  of 
a  condition,  which  condition  la  Itself  estab- 
lished by  the  opinion  of  experts,  has  no  such 
weight" — (dtlng). 

The  considerations  advanced  In  that  ease 
for  tbe  rejection  of  the  loss  of  sexual  potency 
as  an  element  of  damages  apply  with  all 
their  force  to  tbe  evidrace  before  us  in  this 
case.  We  are  led  to  the  conclusion  that  tbe 
court  erred  in  submitting  this  phase  of  the 
case  to  tbe  Jury  as  a  basis  for  the  allowance 
of  compensatory  damages,  and  that  the  judg- 
ment rendered  is  therefore  erroneous  and 
must  be  reversed.  We  have,  however,  ex- 
amined tbe  evidence  In  the  case  and  are 
persuaded  that  we  should  follow  the  practice 
adopted  in  the  cases  of  Baxter  v.  Chicago  ft 
Northwestern  R.  Co.,  104  Wis.  307,  80  N.  W. 
044,  and  Heimlich  v.  Tabor,  123  Wis.  665, 
102  N.  W.  10,  68  L.  B.  A.  669,  and  permit 
the  plaintiff  to  avoid  a  new  trial  upon  re* 
versal  of  tbe  Judgment  entered  by  electing 
to  remit  from  tbe  amount  of  damages  as- 
sessed by  tbe  jury  a  sum  which  will  reduce 
the  award  of  damages  to  as  low  an  amount 
as  an  Impartial  Jury  on  the  evidence  would 
probably  name.  In  our  judgment  that  sum 
Is  f 1,000. 

judgment  reversed,  and  acUon  remanded 
for  a  new  trial,  unless  the  plaintiff  elect, 
within  30  days  after  tbe  filing  of  the  re- 
mittitur in  the  trial  court,  by  notice  In  writ- 
ing served  on  tbe  defendant's  attorney,  to 
take  judgment  for  (1,000,  with  costs,  in 
which  case  judgment  shall  be  rendered  there' 
for  Qpon  motion  In  that  court 


SOlfBBS  T.  OBBMANIA  NAT.  BANK  OV 

MILWAUKEE. 
(Supreme  Court  of  Wisconsin.  Nov.  19,  1912. 
On  Motion  for  BehearlnR  or  Obange 
of  Mandate.   Feb.  18.  1913.) 

(Byllabiu  bv  the  Judgt.) 

1.  Banks  aivd  BAHEme  (|  164*) — ^Deposxts 
— Patmsnt  to  Thibd  Fibsok— liTIDIlTOn. 
If  a  person  have  a  certificate  of  deposit  in 
a  bank,  payable  to  his  order,  and  it  be  paid  to 
another  without  endoraement  titereon,  proof 
thereof,  unexplained,  establishes,  prima  facie,  a 
case  in  favor  of  sucn  person  to  recover  of  such 
bank. 

{Bd.  Note^Tor  other  cases,  see  Banlu  and 
^nkbi^oat  Dig.  H  600-612,  614-^;  Dec 
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2.  Pbimoipax.  and  AoinT  (8S  22,  122*)— Sx- 

IBTEITCE  OF  AQERCT— AUTUOBITT  OT  AGENT 

— ^Evidence — Declabatioks. 

Neither  agency  or  agency  authority  can 
properly  be  estabUuied  by  proof  of  declarations 
of  tne  pretended  agent. 

[Ed.  Note.— For  other  caaea,  aee  Prind^ 
and  Agent,  Cent  Uig.  i|  40,  416-119;  The 
Dig.  H  22,  122.*] 

8.  Peincipal  and  Aobkt  (SI  21,  121*)— Bi- 

IBTBNCE  OF  AGENCT— AUTHOBITT  OF  AgBNT 

— Evidence — Deolabationb. 

The  foregoing  does  not  affect  competency  of 
a  person  claimed  to  be  the  agent  of  another  to 
testis  in  respect  thereto. 

[Ed.  Not&— For  other  eases,  we  Prindpal 
and  Agent.  Cent  Dig.  H  88,  41&-416;  Dec. 
Dig.  If  21,  121.*] 

4.  Pbincifal  and  Agent  (H  121*)— Aijxhob- 

TTT  or  Agent— Evidence. 

"The  authority  of  an  agent  whra  not  in 
writing,  or  required  to  be,  may  be  proved  by 
the  agent  himself,"  and  that  obtains  "where  the 
wife  acta  as  agent  of  the  husband,  or  the  hus- 
band as  agent  of  the  wife." 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  {S  413-416 ;  Dec  Dig.  { 
121.*] 

6.  Estoppel  (|  116*)— Equitable  Estoppel — 

PRESnilFTION. 

In  case  one  wonld  naturally  be  expected  to 
mahe  a  claim  of  a  pecuniary  nature,  if  it  exist- 
ed, against  another  and  enforcement  thereof 
wonhi  give  rise  to  a  claim  over  against  a  third 
parwm.  and  that  one  knows,  or  has  reasonable 
ground  to  know,  that  aocb  other  has  acted  in- 
consistent witii  the  existence  of  such  claim,  re- 
lying upon  supposed  authority  of  such  person, 
and  delay  in  making  the  facts  known  to  such 
other  might  probably  work  to  his  prejudice,  un- 
reasonable del^,  in  that  regard,  raises  a  rebut- 
table presumption  of  prejudice. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  S  S06;  Dee.  Dig.  {  116.*] 

6.  Estoppel  (|  116*) — ^Bquxtablb  Estofpxl— 
PRBBtnipnoN. 

In  the  circumstances  stated  the  burden  of 
proof  la  on  tlw  one  who  keeps  silent  to  show 
that  liis  conduct  was  not  prefndidal  to  tiw  per- 
son  againat  wliom  the  claim  la  alleged  to  olst 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  t  306;  De&  Dig.  |  U6.*] 


7.  Equity  (8  72*)— Laohbs— Bmor. 

A  right  may  be  lost  by  delay  without  any 
element  of  actuiu.  damage  to  him  against  whom 
it  existed. 

(Ed.  Note.— For  other  cases,  see  Elgalty,  Gait 
mg,  H  207,  210^20,  226,  226;  Dec.  IMg.  I 
7£*] 

&  Estofpbl  (I  04*)— Natuu  and  Blkhsntb 

— Waiteb. 

An  existing  right  known,  at  which  onght 
to  be  known,  by  tbe  possessor,  may  be  lost  by 
waiver  as  well  as  by  estoppeL 

[Ed.  Note. — For  other  cases,  see  EstoppeL 
Cent  Dig.  II  128-136;  Dec.  Dig.  {  M.*] 

9.  Estoppel  (g  66*)— Equitable  Estoppel — 

NAT0EB  AND  ElEUENTS. 

A  change  of  poBltitm  by  one  relying  npon 
the  conduct  of  anothei^the  relations  between 
the  two  being  such  as  to  raise  a  duty  of  the 
latter  to  make  known  to  the  former  the  facts — 
so  that  a  reversal  of  such  conduct  would  work 

erejndice  to  such  person,  la  essential  to  estoppel 
I  pals. 

[Ed.  Note.— For  other  eases,  see  Estoppd, 
Gent  Dig.  {  143;  Dee.  Dig.  I  66.*] 


10.  Abandohuert  (I  7*)  —  Opzbatzon  and 

Effect. 

The  voluntary  abaudonment  of  &  known, 
or  presumably  Icnown  right,  constitutes  a  waiv- 
er thereof  which  cannot  be  displaced  by  a 
change  of  mind,  regardless  of  any  clement  of 
estoppel. 

[Ed.  Note. — ^For  other  cases,  see  Abandoa- 
ment  Cent  Dig.  |  11;  Dec  Dig.  |  7.*] 

11.  Abandohhbht  (18*)  —  OPEBATioir  and 

Effect. 

A  right  cannot  be  lost  by  abandonment 
without  intention  to  waive;  but  tbe  intent 
may  appear,  concloaively,  as  a  Icsal  result  of 
conduct  regardless  of  existence  ox  any  actual 
or  express  intent  or  even  in  case  of  an  actual 
but  undisclosed  intention  not  to  waive. 

[Ed.  Note.— For  other  cases,  see  Aliuidw- 
ment  Cent  Dig.  |  2 ;  Dec  Dig.  |  8.*] 

12.  Ebtoppbl  (H  SS,  M*)— Naxubb  and  Elb- 
uentb. 

There  cannot  be  a  waiver  without  Intent 
to  waive,  based  on  knowletee  oi  die  facta ;  but 

the  intent  and  such  knowledge  may  be  construc- 
tive as  well  as  actual,  and  be  conclusive  where, 
in  contemplation  of  law,  knowledge  does  or 
ought  to  exist 

[Ed.  Note. — For  other  cases,  see  Estoppel. 
Cent  Dig.  H  136,  127,  12&-135;  Dec  Dig.  |i 
68,  54.*] 

Slebed%r,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  Orren  T.  Williams,  Judge. 

Action  by  Fannie  Sherwood  Somers 
against  the  Germanta  National  Bank  of  Mil- 
waukee. Judgment  for  plaintiff,  and  de- 
fendant appeals.  Bevwnd  and  ronanded, 
with  directions. 

Action  to  recover  $3,500  principal  and  ac- 
crued interest  claimed  to  be  due  on  certifi- 
cates of  deposit  The  plaintiff's  claim  was 
this:  The  certificates  were  duly  issued  by 
defendant  to  plaintiff  in  1906,  payable  to 
her  order.  She  never  transferred  them  nor 
authorized  transfer  thereof,  niey  were  tak- 
en without  her  antfaority  and  presented  to 
defendant  for  payment,  with  a  forged  In- 
dorsement of  her  name  thereon,  and  were 
paid  to  the  wrongdoer.  As  soon  as  she 
learned  thereof  she  called  on  defendant  and 
notiQed  It  of  the  true  state  of  the  case. 

Defendant  answered  to  this  effect:  Plain- 
tiff's husband,  as  her  duly  anfliorlzed  agent 
transacted  all  the  boslneBS  respecting  the 
cerUflcates  up  to  tJie  time  tliey  were  paid. 
He  deposited  tbe  mon^  September  23,  190!L 
Prior  to  January  lAth  tbe  money  was  drawn 
on  part  of  the  certificates  by  Mr.  Somera  and 
placed  in  his  account  by  plaintiff's  permis- 
sion; she  indorsing  the  certificates.  On 
that  date  one  of  the  remaining  certificates, 
and  February  16th  thereafter,  the  otEer, 
was  presented  for  payment  by  Mrs.  Somen' 
duly  authorized  agent,  and  paid.  Though 
she  knew  of  the  transactions  she  made  no 
complaint  until  Man^  10,  1009;  during 
which  time  plaintiff's  position  bad  material- 
ly changed.  There  was  evidence  establishing 
these  fftcts:  Plaintiff  and  Paul  J.  Somers 
intermarried  In  1904.  Tb^  Ured  together 
thereafttt  as  man  and  wife  mitll  some  time 
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In  the  early  part  of  1909  wben  tbey  separat- 
ed. During  1906  and  1906  Bomera  was  a 
practidng  lawyer  In  Milwaukee^  Mrs.  Bom- 
em  trusted  Uin  to  do  all  business.  He  con- 
ducted all  her  financial  transactions  wltb 
defendant  In  1905,  as  her  afent,  he  de- 
posited with  defendant  the  1^860,  taklns 
fbnr  9500,  one  ^,000  and  one  |2,000  eer- 
tlflcates  of  deposit,  and  credit  In  opui  ac- 
count for  $500  In  his  name  and  |350  In  Hrs. 
Somers*  name.  All  the  certificates  were  left 
by  Mrs.  Somers  In  his  care.  He  deposited 
than  with  his  papers  In  a  lock  box  at  the 
Cttlzois'  Trust  Company  In  Milwaukee;  He, 
alone^  had  access  to  the  box.  She  knew 
that.  She  never  bad  the  key  to  the  box  ex- 
cept on  one  occasion  for  four  days.  Three 
of  the  certificate  aggregating  $1,600  were, 
prior  to  January,  1905,  Indorsed  by  ber  and 
used  by  hoe  husband  by  ber  permission  to 
augment  his  opoi  account  By  Febmary  15, 
1906,  tbe  otber  certlflcates  were  likewise 
used,  he  Indorsing  them  in  ber  name  and 
his  own. 

FUlntur  and  Mr.  S<mi«ra  llTed  together 
thereafter  In  quite  an  ntravagant  manner, 
considering  their  Income,  particularly  Us. 
In  October,  1906,  upon  the  occasion  of  plain- 
tiff wanting  for  a  special  purpose  she 
asind  de^dant,  by  telephony  about  ber 
interest  money,  whereupon  die  was  Informed 
she  had  no  Intare8t4)earlng  fund  at  tlie  bank. 
She  told  her  husband  of  the  oocurrende  and 
he  sui^lled  bex  with  the  needed  money. 
She  paid  no  furthn*  attaitUm  to  such  oc- 
corroice  tUl  the  expiration  of  one  year  and 
three  montlu.  In  the  meantime^  dw  and 
Hr.  Somers  had  become  somewhat  edranged 
bat  were  still  living  together  as  husband 
and  wife. 

After  the  eiq)lratlon  of  such  period,  she 
became  Informed  of  all  the  fticts  In  respect 
to  the  use  of  the  certificates.  She  requested 
dctftendant  to  produce  the  papers,  which  he 
did.  Then,  and  again  a  few  days  thereafter, 
there  was  conversation  between  the  repre- 
sentatlTes  ot  the  bank  and  plaintiff  respect- 
ing the  certificates.  Her  claim  was  that 
Somers  had  used  them  without  authority. 
She  gave  such  representatives  the  Impres- 
sion that  she  was  much  in  need  of  money 
and  purposed  realizing  on  the  canceled  cer- 
tlflcates. She  was -given  to  understand  that 
if'  Somers  had  really  forged  her  name,  to 
the  papers,  and  thus  improperly  obtained  tbe 
money,  it  was  a  very  serious  matter  for  him. 
She  manifested  a  disposition  not  to  press 
the  question  so  far  as  to  thus  Involve  Som- 
ers. She  said  she  would  think  It  over,  giv- 
ing the  officers  of  the  bank  the  Impression 
that  she  would  reflect  upon  the  situation 
and  then  conclude  whether  to  hold  the  bank 
liable  to  her  on  the  certificates,  or  submit 
to  what  had  been  done.  She  lived  with 
Somers  for  about  a  year  thereafter,  going 
to  Chicago  for  that  purpose.  There  they 
parted;  she  returning  to  Milwaukee,  where 
after  some  two  months  she  an^lied  for  a 


divorce  and  obtained  It  without  contest 
Mr.  Scuuers  In  the  meantime  had  gone  to 
reside  In  a  distant  state.  Braoe  time  after 
the  divorce  was  obtained — about  one  year 
and  three  months  after  the  last  occurrence 
mentioned  at  the  bank,  and  some  two  years 
and  six  months  after  payment  of  the  cer- 
tificates— tbe  claim  in  suit  was  made.  Be- 
tween the  call  at  tiie  bank  and  the  later 
occasion  plaintiff  did  not  communicate  ttiere- 
with  or  make  known  thereto  that  she  in- 
tended to  make  a  claim  upon  the  certlflcates. 
In  the  meantime  the  matter  had  been  prac- 
tically fo^otten  at  tbe  bank.  It  was 
thought,  because  of  ber  not  returning  to 
make  a  claim  after  going  away  to  reflect 
over  tbe  matter,  as  before  stated,  that  she 
had  droii^ed  it  She  explaUied  lAy  she  did 
not  follow  up  the  matter  when  Informed 
over  the  telephone  In  1906,  she  had  no  Inter- 
est-bearing fund  at  the  bank;  saying  that 
Somen  stated  to  her,  she  must  have  been 
misunderstood  by  tbe  bank  official  when  she 
talked  over  the  tel^taone,  that  he  would 
look  into  it  the  next  day  and  that  ha  sup- 
plied her  with  the  $95,  the  need  of  which 
moved  her  to  make  the  Inquiry.  She  made 
no  explanation  of  why  she  did  not  later  see 
that  Somers  obtained  an  explanation  of  the 
communication  over  the  telephone  as  he 
promised.  She  made  no  explanation  of  her 
silence  from  January,  1906,  till  about  the 
time  the  action  was  commenced  In  1909. 

There  was  evidence  to  the  effect  that  the 
bank  had  the  customary  Identlflcatlon  card 
as  to  plaintiff's  signature,  but  did  not  refer 
to  it  when  the  certlflcates  were  paid,  taking 
it  for  granted,  on  account  of  the  way  her 
business  had  been  done,  ttiat  Somen  had 
authority  to  sign  her  name.  There  was  evi- 
dence tending  to  prove  that  he  had  authori- 
ty in  fact  to  do  what  he  did,  and,  further, 
direct  evidence  that  she  ratified  bis  conduct 
such  direct  evidence  howew,  being  put  in 
issue  by  her. 

EMdence  by  Mr.  Somen  was  offered  to 
prove  that  he  acted  as  agent  for  his  wife, 
fully  authorized  thereto,  but  It  was  rejected 
upon  the  theory  of  Incompetence  under  the 
rule  that  the  authority  of  an  agent  cannot  be 
established  by  proof  of  his  declarations. 

Tbe  cause  was  submitted  to  the  Jury  for 
a  general  verdict  instructions  being  given 
with  reference  to  evidence  of  Mr,  Somers, 
showing  that  be  was  authorized  to  handle 
the  certlflcates  as  he  did,  wliich  was  re- 
ceived and  then  strickni  out  on  motion,  that 
It  was  condemned  by  the  rule  precluding 
agency,  or  agency  authority,  to  be .  estab- 
lished by  declarations  of  the  agent  hence 
the  exclusion  of  It  This  was  made  very 
emphatic  so  as  to  guard,  as  far  as  prac- 
ticable, against  plaintiff  being  prejudiced  by 
the  8upi)osed  improper  evidence  having  been 
gotten  before  the  jury.  The  Jury  were  fur- 
ther instructed  to  the  effect  that  negligence 
or  delay  on  plaintiff's  part  in  making  her 
claim  against  the  bank  after  having  full 
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knowledfB  at  the  facts,  did  not  coiutltate 
a  defense  In  the  abaence  of  Batlsfactory 
proof  tbat  defendant  would  be  actoallr  dam- 
aged by  the  lachea,  If  It  were  compeUed,  at 
the  late  day,  to  pay  the  certiflcatea. 

The  Jury  foond  In  plaintUTa  &Tor  Cor 
the  taU  amoont  daimed. 

AuBtln,  Fehr  &  Gehrz,  of  Milwaukee,  for 
appellant  Paul  D.  Duian^  of  Milwaukee, 
for  respondent 

MARSHALL,  J.  (after  stating  the  fiicta  as 
aboT^.  [1-3]  It  most  be  conceded  that  proof 
of  appellant  having  paid  the  certificates 
without  respondent  having  indorsed  them, 
unexplained,  made  a  case  in  her  favor.  It 
may  also  be  conceded  that,  upon  the  whole 
case,  as  sent  to  the  jury  there  was  reason- 
able ground  for  the  flndlng  that  respondent 
did  not  sufficiently  hold  out  her  husband 
as  having  authority  to  handle  her  business, 
to  Justify  appelant  In  making  the  payment 
However,  there  are  many  circumstances 
pointing  In  appellant's  favor  on  that  sub- 
ject The  cage,  In  that  regard,  was  so  strong 
that  had  the  evidence  of  Somers  as  to  au- 
thority having  been  glvm  him,  been,  allowed, 
pretty  certainly.  It  would,  with  the  Jury, 
have  turned  the  scales  In  appellant's  favor. 
Most  grievous  error  was  committed  In  ex- 
cluding that  evidence.  The  rule  which  the 
trial  Judge  supposed  governed  the  situation, 
— the  one  that  agency  and  agency  authority 
cannot  be  established  by  proof  of  the  decla- 
rations of  the  agent — had  no  application  to 
the  case.  It  refers  to  declarations  made  out 
of  Court  and  offered  as  evidence  by  the 
testimony  of  the  person  to  whom  made, — 
not  of  the  agent  himself,  as  in  this  case. 
Such  Is  always  proper. 

That  the  trial  Jadge  went  widely  and 
prejudicially  astray  in  ruling  out  Somm' 
evidence,  is  too  clear  to  require  more  than 
a  mere  statement  of  the  matter.  His  evi- 
dence would  probably  have  proved,  or  strong- 
ly tended  to  prov^  that  he  either  bad  au- 
thority to  use  the  certiflcates  as  he  did  or 
that  bis  doing  so  was  subsequently  consented 
to  by  respondent  The  error  in  excluding 
the  evidence  was  intensified  by  the  court's 
Instruction  to  the  Jury.  Remarks  In  their 
presence,  misconceiving  the  scope  of  the 
rule  ezduding  proof  of  declarations  of  an 
agent  on  the  subject  of  his  agoicy,  were 
made  as  pr^ndlcial  as  practicable  by  the 
supplementary  remarks  on  the  subject  In  the 
dtiargfc  The  Judge  seems  t6  have  thought 
that  such  supplementary  remarks  were  nec- 
essary to  remove  any  vestige  of  Som^'  evi- 
dence as  to  Us  agency,  which,  perchance, 
had  not  been  strldcen  out,  and  all  Invres- 
slons  which  such  supposed  erroneous  evi- 
dence might  have  made  upon  the  minds  of 
the  Jury. 

[4]  According  to  the  Idea  which  governed 
the  trial,  an  agent  is  incompetent  to  teetl^ 
to  his  agency  or  scope  of  his  authoritr. 


while  the  rule  the  court  had  tn  ndnd,  only 
goes  to  evidence  of  persons  oth«  than  the 
agent,  as  to  the  lfttter*B  dedaratbnia.  It  is 
not  considered  necessary  to  discuss  the  mat- 
tia  at  length  and  illustrate  by  mnttiorttlea 
It  la  too  eleBooLtary.  While  It  is  often  said 
in  the  books,  the  declarations  of  an  agut 
ar^  In  general,  no  evidence  of  the  agcai^, 
Davis  V.  Hendwson,  20  Wis.  *(aO;  HcOune 
V.  Badger,  126  Wla.  191;  speaking  always 
of  declarations  made  to  third  persons  who 
are  called  to  prove  the  aaxae,  it  Is  quite  as 
often  said:  "The  authoritjr  of  an  agent 
when  not  in  writli^  or  required  to  be,  may 
be  iiroved  by  the  agent  himself,"  and  such 
principle  "governs  in  the  proof  of  all  agen- 
cies** including  "whm  th^  wife  acts  as  ageut 
of  the  husband,  or  the  husband  as  agent  of 
the  vrife."  O'Conner  v.  Hartford  V.  I.  Co, 
31  Wis.  160;  Roberts  et  aL  v.  Northwestern 
N.  I.  Co.,  90  Wis.  210,  62  N.  W.  1048 ;  Smith 
V.  State,  149  Wis.  63,  134  N.  W.  1123. 

For  the  manifest  prejudicial  rarer  com- 
mitted, as  Indicated,  the  Judgment  must  be 
reversed;  but  it  seems  that  still  more  vital 
error  was  committed  on  the  trial.  So  strong 
a  case  of  estoppel  and  waiver  was  made  In 
appellant's  favor,  as  seems  to  present  au 
Insurmountable  obstacle  to  any  other  dis- 
position of  the  appeal  than,  to  not  only  re- 
verse the  Judgment,  but  to  remand  the  cause 
for  dismissal  with  costs. 

[I]  According  to  the  undisputed  evidence, 
respondent  and  her  husband,  at  the  time  she 
was  first  uotifled  of  her  certificate  mone7 
having  all  been  drawn,  lived  so  extrava- 
gantly tbat  it  could  not  well  have  failed  to 
suggest  to  her  probability  of  her  money 
having  been  used  up,  If  she  did  not  actually 
know  it  The  drcnmstances  point  that  way 
so  forcibly  as  to  be  unexplainable  <»i  any 
reasonable  hypothesis  to  the  contrary.  Slie 
was  a  woman  of  considerable  experloice. 
She  had  been  married  before  she  became  the 
wife  of  Mr.  Somers.  She  knew  how  to 
do  business  with  a  bank.  She  was  accus- 
tomed to  have  a  check  account  and  to  have 
certiflcates  of  deposit  She  evidoitly  knew  \ 
such  certiflcates  and  not  an  open  account 
drew  interest  and  that  it  was  impntant  to  j 
her  to  draw  tbm  accrued  Intraest  at  tegular 
periods. 

A  few  days  after  the  certiflcatea  In  ques- 
tion had  run  a  year,— the  time  requisite, 
presumably,  to  entitle  her  toi  the  Ugtaeet  rate 
of  Interest,  she  called  up  the  bank  by  Me- 
phone  about  the  matttf.  The  rei^  indicat- 
ed that  the  whole  sum  of  ¥6300  she  possess-  | 
ed  only  a  little  more  than  a  year  beiam  and  j 
placed  In  the  hands  ot  Somas  had  beoi  ex*  j 
hausted.    I^e  knew  that  oould  not  possi-  j 
bly  be  without  S£e.  Somers  having  slffsed 
her  name  to  the  certificates,  yet  there  Is  noth- 
ing to  Indicate  that  she  was  particularly 
surprised.   Though  assured  from  the  bank, 
in  the  most  positive  language,  that  her  mon- 
ey was  gonc^  according  to  her  story  ^  ms 
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so  aatlsfled  with  a  mere  remark  by  Mr.  Som- 
ers  tbat  the  bank  official  mast  have  misun- 
derstood her  and  that  he  would  look  np  the 
matter  the  next  day,  that  she  never  thought 
of  the  subject  again  for  over  a  year, — even 
BO  as  to  Inquire  of  Mr.  Somers  whether  he 
had  done  as  he  promised.  ' 

How  can  the  conduct  Indicated  be  recon- 
ciled with  the  idea  that  respondent  did  not. 
during  the  long  period,  know  her  money 
was  gone?  She  must  have  known  of  it 
The  drcnmstancea  pointing  that  way  are  so 
strong  as  to  render  her  dalm  to  the  contrary 
iinbelievabla  Her  conduct  from  the  first 
In  leaving  all  bat  bnslnesB  with  the  bank 
to  be  transacted  1^  Somers,  gave  him  sudi 
dignity  as  her  agent  that,  when  she  was  In- 
formed be  bad  used  up  all  her  money,  it 
was  her  duty  to,  at  least  make  seasonable 
efforts  to  acQoalnt  appellant  with  his  want 
of  aotliori^,  if  such  want  existed.  How 
can  snch  ctmdact  be  reasonably  reconciled 
with  the  Idea  tliat  she  did  not  know^  or 
have  sodi  reason  to  know  tbe  fact,  as  to  be 
cbargsoble  with  knowledge  thereof?  The 
moot  natoral  thing  for  one  In  the  drcum- 
stances  abm  testified  to  texa^  would  be  to 
follow  up  tbe  matter  by  rlslting  tbe  bank 
and  make  Inquiry,  or,  at  least,  make  inquiry 
of  tbe  husband  as  to  wheOier  be  had  Inreq- 
tlgated  as  she  testified  he  promised  to  do. 
Tet,  as  It  seoDos,  she  paid  no  attention  to  tbe 
mattw  for  oTer  a  year,  and  until  she  had 
made  up  her  mind  to  leave  Somers.  In  that, 
It  oeeme,  there  Is  sudi  pnxtf  of  prior  author- 
ity, or  snbsequent  acquiescence  in  the  use 
of  her  certificates,  Uie  coiHduslon  is  irresisti- 
ble thatj  there  was  one  or  the  other,  and  that 
appellant  had  a  rl^t  to  rely  on  the  appear- 
ance as  to  what  the  truth  really  was. 

[t,  7]  At  this  point  the  instruction  to  the 
Jury  that  the  delay  did  not  work  a  waiver 
or  estopptf  in  the  absmce  of  proof  of  actual 
damage  to  appellant  by  the  focts  Import- 
ant. It  was  not  good  law  and  could  not 
have  worked  otherwise  than  prejudicially. 
Such  long  delay,  thns  preventing  appellant 
from  having  tbe  benefit  of  opportunity  to 
pursue  Somers,  If  he  had  wrongfully  obtain- 
ed the  money  from  the  bank,  was  presum- 
ably pre^ndidal  to  It  The  burden  was  not 
npon  appellant  as  tbe  court  suggested,  to 
affirmatively  establish  actual  damages  by 
tbe  dday.  At  least  the  burden  was  rather 
apon  respond^t  €b  establish  tbe  contrary. 
Moreover,  If  th^  was  actual  acquiescence, 
as  the  evidence  seems  to  conclusively  cir- 
cumstantially establish,  it  was  binding  on 
tier.  Having  once  acquiesced,  she  waived 
her  right  against  tbe  bank,  r^rdlesa  of 
whether  there  was  any  element  of  estoppel, 
strictly  so-called,  or  not 

[I,  t]  A  change  of  position  by  one,  in  re- 
liance upon  the  conduct  of  another,  so  tbat 
a  reversal  of  such  conduct  would  work  prej- 
udice to  the  former,  la  essential  to  estoppel 
In  pals  but  not  to  waiver,  and  one  Is  just  ss 


^ectlve  as  a  defense  as  the  other.  She 
knew  her  rights,  or  should  have  known  them. 
According  to  her  testimony,  she  was  fully 
informed  of  the  fact  that,  if  her  husband 
had  drawn  her  money  without  her  authority 
she  could  Insist  upon  Its  being  paid  to  bar 
Just  the  same.  She  did  not  so  Insist  till 
more  than  2  years.  She  did  not  even  raise 
the  qnestloa  for  some  16  months,  and  until, 
as  before  indicated,  serious  trouble  had  oc- 
curred between  her  and  Somers. 

[11-12]  The  doctrine  of  waiver  as  applied 
to  tbe  facts  In  this  case,  seems  to  have  been 
entirely  overlooked  by  the  trial  court  in  de- 
ciding tbe  motion  made  in  appellant's  behalf 
for  a  directed  verdict  All  the  essentials  <^ 
waiver  were  present  without  reasonable  con- 
troversy. There  was  knowledge^  actual  and 
constructive,  of  the  facts.  Either  was  suffi- 
cient The  underlying  facts,  upon  whUdt  to 
predicate  a  waiver,  as  in  this  case,  and  the 
waiver  Itself  may  be  Implied  from  drcnm- 
stancea as  well  as  be  established  otherwise. 
Where  Implied,  necessarily,  from  tbe  cir- 
cumstances, the  mne  claim  of  absence  of 
intent  to  waive  does  not  overcome  such  slta- 
atlon.  TbSB  court  has  opoken  on  the  subject, 
repeatedly.  Pabst  Brew.  Oo.  v.  C^ty  of  Mil- 
waukee, 126  Wis.  IKK  lOB  N.  W.  068;  Smith 
V.  Burns  Boiler  A  Oo.,  182  Wis.  177, 
111  N.  W.  1128 ;  Toaa  v.  Northwestern  Nat 
U  L  Oa,  187  Wis.  48!^  118  N.  W.  212;  Cas- 
teUo  T.  dtisens'  Bfkte  Bank,  140  Wis.  27S, 
280;  122  N.  W.  768^  In  Pabst  Brew.  Go.  r. 
City  of  Milwaukee,  supra,  the  prindfde  of 
walvw  was  stated  thus: 

*^e  intent  to  waive  may  appear  as  a  le- 
gal result  of  conduct  The  actuating  motive^ 
or  the  intentimk  to  al^andon  a  right,  is  sea- 
erally  a  mattw  ot  inference  to  be  deducted 
with  more  or  less  certainty  fr<un  the  external 
and  visible  acts  of  the  party,  and  all  Uie  ac- 
companying circumstanoes  of  tbe  transac 
tion,  regardless  of  whethw  there  was  an 
actual  or  expressed  Intent  to  waives  or  even 
if  there  -was  an  actual  but  nndlsdosed  in- 
tention to  tbe  contrary." 

"It  Is  suggested  that  there  can  be  no 
waiver  without  intent  to  waive  based  on 
knowledge  of  the  facts.  True,  but  one  Is 
presumed  to  know  that  which  In  contempla- 
tion of  law  be  ought  to  know,  and  one  is 
presumed  to  waive  tbat  which  is  necessarily 
implied  f^m  his  conduct  Constructive  as 
well  as  actual  knowledge  ot  the  facts,  and 
implied  as  well  as  express  intrat  satisfies 
the  prime  essential  of  a  conclusive  waiver." 

As  indicated  In  the  cases  cited,  there  is 
mudti  tendency  to  confuse  the  doctrine  of 
estoppel  with  that  of  waiver  whidi  does 
not  require  any  element  of  estoppel  at  all, 
—only  a  voluntary  dioice  to  insist  or  not 
to  Insist  npon  a  right  ^own,  or  conclusive- 
ly presumed  to  be  known.  Unreasonable  do* 
lay  raises  a  conduslve  presumption  of  ac- 
quiescence or  choice.  Speaking  on  the  same 
subject  in  Smith  t.  Bunts  Boiler  ft  Mfg. 
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Co.,  182  Wla.  177.  ill  N.  "W.  1128,  tbe  court 
Bald: 

"WalTer  1b  alBO  applied  to  deprive  one  of 
a  right  or  Immunity  when*  bavlng  a  right 
to  assume  either  of  two  Inconslstait  posi- 
tions, his  acts  unambiguously  Indicate  an 
Intention  to  a.6apt  and  avail  himself  of  one. 
In  Buch  case  tbe  lav  holds  blm  to  hare  ef- 
fectually waived  his  right  to  claim  the  other, 
whether  or  not  he  consciously  Intended  BuCh 
waiver." 

In  tbe  of  tbe  foregtdng  we  cannot  es- 
cape the  conclusion  from  tbe  circumstances, 
whl^  are  Bubstantlally  without  dtspnte,  that 
respondent  waited  so  long  after  being  charge- 
able with  knowledge  of  tbe  misuse  of  ha 
money,  If  there  were  sndi  misuse^  btfore 
assarting  any  right  against  appelant,  that 
as  matter  of  law,  she  waived  sucb  right 
She  voluntarily  chose  to  abandon  all  claim 
for  bw  money  or  to  secft  redress  against  her 
husband.  Having  once  so  acquiesced,  either 
actually  or  o(m8tn]ctlv<My,  the  surrendered 
right  was  b^ond  hw  powor  to  resume  It; 
and  that  whether  tb«e  wer^  tedmlcally, 
tbe  essentials  of  estc^pel  In  pals  or  noL 

If  there  were  any  doubt  as  to  the  cocrectr 
ness  of  the  foregoing,  looking  only  to  tbe 
conduct  of  respondent  Axun  tbe  time  she 
was  Informed  by  appellant  In  October,  1906, 
that  her  moner  had  been  idttadrawn  from 
tbe  bank  till  she  made  Inquiry  15  months 
later,  that  doubt  must  dnk  out  of  ^bt  In 
face  of  hear  conduct  at  tbe  later  date  and 
from  tbe  time  she  made  the  claim  over  a 
year  later,  Bhe  was  atlll  living  with  Someis 
when  she  was  definitely  Informed  by  him, 
in  tbe  early  part  of  1908,  that  be  bad  with- 
drami  her  mon^,  followed  by  her  two  In- 
terview* with  appellant's  officers  In  respect 
to  the  matter.  Whoi  called  to  face  the  alta- 
atlon  where  she  had  to  choose  whether  to 
insist  upon  the  bank  paying  the  certificates 
a  second  time,  leaving  Somers  liable  to  an  ac- 
tion for  forgery,  she  informed  aj^lant  that 
she  would  reflect  over  tbe  matter  before  tak- 
ing the  final  step.  In  such  drcnmstepces  she 
was  bound  to  use  some  Reasonable  diligence 
In  respect  thereto.  Certainly,  the  bank  had 
a  right  to  know  from  her  pretty  soon  what 
conclaslon  she  had  arrived  at  In  case  of 
her  failure,  for  a  period  beyond  a  reasonable 
time,  to  speak  the  final  word,  the  bank  bad 
a  right  to  conclusively  presume  that  she  had 
chosen  to  acquiesce  in  Somers*  conduct  and 
waive  her  right  against  it  Certainly  the 
long  delay  of  ovct  a  year,  and  till  she  had 
left  Somers  for  good  and  resolved  upon  ob- 
telnlng  a  divorce  from  him.  Indicated  to  the 
bank,  as  a  matter  of  law,  what  condnslon 
she  had  reached. 

The  tAct  that  during  this  second  long  pe- 
riod of  silence  respondent  lived  with  Somers 
shows,  too  conclusively,  that  she  had  elected 
to  abide  by  the  situation  he  had  created,  to 
leave  her  any  standing  to  then  claim  she 
Intended,  all  the  time,  to  hold  appellant  lia- 


ble to  her.  The  Inferaice  that  she  had  aban- 
doned such  bitoit,  If  she  had  It  19  to  the 
time  of  her  visit  to  the  bank,  as  before  BUt- 
ed,  Beems  to  appear  most  nnamblgasualy,  and 
also  that  the  final  separatldh  from  Bomers 
and  consdousness  that  their  marital  rela- 
tions were  practically  ended,  moved  bw  to 
diange  her  mind.  That  she  oonld  not 
dently  do.  The  trial  court  seems  to  have 
tbought  Bhe  could,  onlesB  thwe  was  an  ele- 
meat  «f  estoppd  Involving  actual  damage 
to  the  bank  by  ber  delay,  which  Is  all  wrong. 
The  nnamtdgoouB  pnrpose  to  vralve  ber  right 
against  tbe  bank.  If  she  had  any,  a«  suggest- 
ed tbe  authorities,  ended  the  matter  so 
Air  as  appellant  was  concerned.  Tbe  case 
In  Its  favor  seems,  on  the  law  and  tiis  fttcts, 
to  be  too  clear  to  warrant  pursuing  the  mat- 
ter further  or  making  any  other  disposition 
than  to  revise  tbe  Judgment  appealed  fnnn. 
and  remand  the  cause  with  directions  to  dis- 
miss with  costs.   So  ordered. 

SIBBECEEB,  J.,  dissents. 

On  Hotion  for  Beheariug  or  Change  (d 
Mandate. 

PER  CUBIAM.    Behearing  denied. 

KERWIN,  J.  (dissenting).  A  motion  for  rt- 
hearing,  or  that  the  mandate  be  modified  so  as 
to  grant  a  new  trial,  was  made  in  this  cam. 
I  have  carefully  re^amined  the  record,  and  am 
fully  convinced  that  a  new  trial  shoald  be 
granted,  and  the  mandate  so  modified.  I  am 
therefore  forced  to  dissent  from  the  order  deny- 
ing a  ruiearbig  or  modiflcatlon  of  the  mandate. 

SIBBBCEBB,  J.,  concurs  In  the  forcing 
dissent  of  Mr.  Justice  KERWIN. 


BNSIGN  V.  CITIZENS'  INTERUBBAM  BY. 

GO.  et  aL   (No.  16.829.) 
(Supreme  Court  of  Nebraska.   Nov.  18.  JSH.) 

(SvJtalmt      th^  Court.) 

1.  Tbkdob  and  Pubcbassb  (I  229*)  — BOHA 

FlDK  PUBCHABBB— NonOB. 

A  purchaser  of  a  tract  of  land  situated 
near  a  projected  and  surveyed  line  of  street 
railway  and  boulevard  la  not  thereby  chsrsed 
with  notice  that  by  a  subsequent  change  of  such 
projected  route  a  part  of  his  purchase  may  be 
taken  for  luch  pabUc  improvement 

[Ed.  Note.— For  otiier  casei,  see  Tendmr  and 
Purchaser.  Gent  Dig.  U  477-194;  Dec:  Dig. 
I  229.*] 

2.  Eminent  Domain  (|  268*)  —  Rehcdt  or 
Owners  or  Profebtt — EIjboticbkt. 

If,  by  a  subeequeut  change  of  location,  a 
part  of  US  land  is  so  taken,  and  he.  withoat 
objection,  acqoiesces  in  each  appropriatioUt  be 
will  not  be  permitted  to  regain  possession  by 
an  action  in  ejectment  but  under  proper  plead- 
ings in  such  a  suit  may  recover  the  value  of  his 
land  so  taken. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  Dig.  H  697,  m-740^  742;  Dec 
Dig.  1268.*] 

8.  Bailboads  (I  64*)  —  BiOHT  or  Wat— Ito- 

8CIB8ION  OF  GONTBAOT. 

Where  a  suburban  landowner.  In  considera- 
tion of  tbe  location,  constraction,  and  dedica- 
tion of  an  intemrban  railway  and  boulevard 
across  hte  premises,  enters  into  a  written  coo- 
tract  to  convey  to  the  street  railway  company  a 


•For  other  casM  see  ssme  topic  and  secUoa  NUMBER  la  Dee.  Dig.  A  Am.  Dig.  Key-No.  8«1«s  A  Rsp'r  Indnai 
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part  of  his  land  for  riccht  of  way  purposes,  and 
thereafter  seeks  to  rescind  his  contract  on  the 
ground  of  fraud  or  mistake,  he  must  act 
promptlr  and  make  known  his  intention  to 
rescind  upon  his  discovery  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S8  144,  147-152;  Dec.  Dig.  |  «4  •] 

4.  RAiiiOADB  (I  64*) — Right  of  Action— 
BsTOPPEL  TO  Rescind  Contract. 

If,  with  full  knowledge  of  &11  of  the  facts 
npcoi  which  he  relies  for  a  rescission  of  his 
contract,  he  remains  silent  and  acquiesces  in 
the  construction  of  the  Improvement  and  the 
dedication  of  the  boulsvard  to  the  public  use,  a 
court  of  eqoitj  may  ngaire  him  to  specifically 
perfbrm  his  contract. 

[Ed.  Note.— For  other  caaea,  we  Batlroads, 
Cent.  EHg.  H  134, 147-182;  Dec.  Dig.  S  64*] 

Appeal  from  District  Oovrt^  Lancaster 
County;  Frost,  Judge. 

Action  by  Milton  W.  Ensign  against  the 
Gltlz«iB*  Interurban  Railway  Company  and 
others.  From  a  Judgment  for  plainttff,  the 
defendant  railway  company  appeals.  Be- 
versed  and  remanded,  with  directions. 

E.  J.  Hainer,  of  Lincoln,  for  appellant 
Shepherd  ft  RIpl^,  of  Lincoln,  for  appellee 
Ebsign.  GrecDe  ft  Greene  and  Geo.  A. 
AdaniB,  all  of  Lincoln,  tor  appdlee  Funk. 

BARNES,  J.  TtAB  action  was  brought  by 
Milton  W.  Ensign  as  a  suit  In  ejectment 
to  recover  the  possession  of  a  strip  of  land 
which  Is  covered  by  a  boulevard  and  the 
right  of  way  of  the  defendant,  the  Citizens* 
Interurban  Railway  Company.  The  defend- 
ant by  Its  answer  alleged.  In  substance,  that 
on  or  about  the  1st  day  of  March,  190S,  one 
Laura  T.  Funk,  then  the  owner  of  the  land 
In  question,  described  as  lots  48  and  62. 
In  the  N.  B.  ^  of  section  6.  township  9, 
range  7,  being  desirous  of  obtaining  a  boule- 
vard 160  feet  in  width  and  a  line  of  street 
railway  from  the  comer  of  Twenty-Sixth 
and  South  streets,  in  the  dty  of  Lincoln, 
to  tbe  village  of  College  Tlew,  over  and 
across  her  said  premises,  made  an  agree- 
m«it  with  tbe  defendant  company  for  such 
bonlevard  to  be  constructed  and  dedicated 
as  a  public  blghway,  and  agreed  to  convey 
to  the  said  company  or  Its  assigns,  by  good 
and  sttffltdent  special  warranty  deed,  from 
said  lots  48  and  62,  7%  acres.  Including  the 
rigbt  of  way  for  its  Interurban  railway 
track  and  boulevard;  that  the  defendant 
company,  In  good  faith,  relied  upcm  her 
agreement,  and  in  pursuance  of  the  terms 
and  conditions  thereof  did  proceed  to  ob- 
tain the  r^ht  of  way  for  the  boulevard,  and 
caused  preliminary  surveys  to  be  made  of 
said  line  or  route  across  her  land  and  the 
lands  of  others,  and  thereafter  proceeded 
diligently  with  the  locating,  laying  out,  es- 
tablishing, building,  and  constructing  said 
lln^  and  thereby  performed  its  part  of  the 
agreonent;  tbat  plaintiff,  Basign,  had  full 
notice  and  knowledge  of  the  contract  between 
Mrs.  Funk  and  the  ecnnpany,  and  was  induc- 
ed to  purchase  the  premises  In  question  by 


reason  thereof;  that  the  contract  with  Mrs. 
Funk  rested  In  parol  until  about  May  Ist, 
when  the  same  was  reduced  to  writing  and 
duly  ^ecuted.  The  defendant  company 
prayed  tbat  Laura  T.  Funk  and  Ancll  L. 
Funk,  her  husband,  be  required  by  the  de- 
cree of  the  court  to  convey  to  the  company 
the  premises  described  In  the  agreement 
above  mentioned;  that  any  right,  title,  oi: 
claim  of  the  plaintiff,  Ensign,  in  and  to 
any  part  of  the  public  road,  boulevard,  or 
strip  of  land  160  feet  in  width  be  declared 
to  be  subject,  Junior,  and  Inferior  to  tbe 
rights  of  tbe  defendant  and  the  public. 

After  the  defendant  company  filed  its 
answer,  Laura  T.  Funk  and  ber  huslmnd, 
Ancil  L.  Funk,  were  made  parties  defend- 
ant, each  of  whom  filed  separate  cross-an- 
swers. In  the  answer  of  Laura  T.  Funk 
It  was  alleged.  In  substance,  tbat  the  agree- 
ment set  forth  In  the  answer  and  croa»-petl- 
tion  of  the  defendant  company  was  procur- 
ed from  her  by  fraud  and  mlsreiH*esratatlon 
in  this:  That  some  months  prior  to  May 
1,  190S,  she  agreed,  under  certain  conditions, 
to  dedicate  to  the  public  and  the  defendant 
company  the  right  of  way  for  a  boulevard 
and  electric  car  line  160  feet  wide,  running 
in  an  easterly  and  westerly  direction  through 
tbe  south  half  of  the  west  10  acres'  of  lot 
62  to  the  village  of  College  View,  Neb. ;  that 
all  the  n^tlatlons  with  reference  to  the 
agreement  were  conducted  on  ber  part  by 
Andl  L.  Funk,  who  in  that  particular  matter 
acted  as  her  agent;  that  she  was  ignorant  of 
all  matters  and  facts  connected  with  the 
transaction,  save  only  that  she  signed  or 
authorized  said  Andl  L.  Funk  to  sign  the 
particular  agreement  referred  to  at  his  re- 
quest; that  on  or  about  May  1,  190S,  the 
defendant  company,  at  a  time  when  Ancil 
Ij.  Funk  was  away  from  home,  and  when 
It  was  impossible  for  ber  to  communicate 
with  him.  came  to  her  at  her  home  in  the 
dty  of  Lincoln  with  a  document,  probably 
the  original  contract  attached  to  the  cross- 
petition  of  defendant  company,  and  falsely 
and  fraudulently  represented  to  her  tbat  said 
contract  was,  to  all  intents  and  purposes, 
identical  with  the  oootract  tberetofore  made 
betwe^  her  and  tbe  defendant  company; 
tbat  It  referred  to  nactly  tbe  same  land  de- 
scribed In  said  contract ;  tbat  it  provided  for 
tbe  conveyance  of  said  land  to  tbe  same 
party  described  therein,  and  that  tbe  only 
dlfCerence  between  it  and  the  original  agree- 
ment was  In  matter  of  form;  that  the  rep- 
resentattouB  8o  made  to  ber  were  fiilse  and 
untme;  tbat  tbe  contract  was  not,  to  all 
Intents  and  purposes.  Identical  with  tbe- 
agreemoit  tberetofore  made;  that  It  referred 
to  dlfferrait  land  ^tlrely  from  tbat  describ- 
ed bi  the  formw  agreem«it^  and  provided  for 
the  (Mmvt^ance  to  a  dUTereat  party  from  that 
described  therein,  and  differed  from  the  con- 
tract in  all  material  respects  In  substance 
and  intoit;  tha^  relying  upon  said  r^resen- 
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tattODB^  die  executed  and  d^lTwed  said 
last-named  contract  to  tbe  defendant  com- 
pany. 

The  reply  of  plaintiff,  Bna^  wa«  In  tbe 
nature  of  a  denial,  and  concluded  with  a 
prayer  that  tlie  court  determine  tbe  amount 
of  damaieeB  be  had  sustained.  In  case  it  was 
found  that  be  was  entitled  to  recover.  The 
djefeDdant  company  replied  to  the  answer 
and  crosa-blU  of  Laura  T.  Funk  by  a  g^- 
ml  d^ilaL  niere  was  a  trial  to  tbe  court; 
without  tbe  InterrentUm  of  a  jury,  and  a 
finding  tar  pbilntlfl,  Ensign,  and  a  Judgment 
tn  his  f^Tor  against  tbe  d^Eendant  company 
for  I3CE0.  court  also  found  that  the 

contract  executed  between  the  company  and 
the  Funks  was  obtained  by  fraud  or  mis- 
take, and  denied  any  relief  to  tbe  defoidant 
company.  Vrun  that  Judgment  tbe  railway 
company  has  brought  tbe  case  to  this  court 
on  appeal. 

From  Qie  foregoing  it  appears  that  the  Is- 
anes  to  be  determined  between  the  plalntUE, 
Bndgn,  and  ttie  defendant  railway  ccmipany 
are:  First  Did  tbe  plalnUfli;  at  tbe  time  of 
tbe  purduse  of  his  tract  of  land  from  tbe 
Funks,  have  notice  of  such  drcnmstances  as 
to  put  him  on  his  guard,  and  call  for  an  in- 
quiry with  respect  as  to  where  tbe  company 
had  a  right  to  permanently  locate  its  line 
upon  and  across  the  premises  in  question? 
Second.  If  be  did  not  liave  socb.  notice  and 
purchased  bis  land  in  good  faith,  what  Is 
tbe  reasonable  value  of  the  land  taken  by 
tile  company,  and  which  be  seeks  tat  tlUs  ac- 
tt«i  to  recover?  The  issues  between  tiie  de- 
fendant railway  company  and  Laura  T.  Funk 
are:  First  Was  the  contract  sued  upon  ob- 
tained from  her  tqr  fraud  and  misrepresenta- 
tion? Second.  Can  Laura  T.  Funk  rescind 
the  contract  executed  between  her  aiul  tbe 
defoidant  railway  company  on  account  of 
fraud  or  mistake,  without  bavlng  given 
prompt  notice  of  her  intention  tb  res^d  It 
upon  the  discovery  of  the  f^cts  in  relation 
tliereto?  Third.  Can  Laura  T.  Funk  rescind 
tbe  contraot  on  account  of  fraud  or  mistake 
after  liavtng  full  notice  of  the  facts,  and  per- 
mitting the  defendant  company  to  expend 
lai^  sums  of  money  In  locating,  building, 
constructing,  equipping,  'and  putting  in  oper- 
ation the  railway  and  boulevard  In  question? 

[1]  In  considering  the  questions  at  issue 
between  the  plaintiff,  Ensign,  and  the  de- 
fendant railway  company,  it  appears  that 
when  Ensign  purchased  his  tract  of  land 
from  Mrs.  Funk  in  April,  1908,  there  had 
been  a  preliminary  survey  of  the  proposed 
line  of  street  railway  and  boulevard;  that 
its  location,  as  evidenced  by  tbe  Btakra  then 
upon  tbe  ground,  Indicated  that  no  part  of 
the  Ensign  purchase  would  be  taken  for 
either  the  railway  or  boulevard.  It  appears 
that  he  obtained  his  deed  from4he  Funks  on 
April  20,  1908,  and  Immediately  filed  It  for 
record  In  the  office  of  tbe  register  of  deeds; 
that  while  he  was  absent  from  the  state  some 
time  in  the  latter  part  of  August  the 
line  was  changed;  that  the  construction  pro- 
ceeded on  such  new  line,  and  when  complet- 


ed there  was  taken  from  X&islgn*s  tract  wlfli- 
out  his  consent,  about  tbree-tmtlis  of  an 
acre  thereof.  We  are  of  cqilnion  Omt  he  was 
not  required  by  anything  contained  in  this 
record  to  presume  or  expect  that  wh»i  the 
road  was  constructed  any  part  of  his  land 
would  be  talrai  for  that  purpose.  Therefore 
the  finding  of  tlie  district  court  upon  that 
point  should  t>e  sustained. 

[2]  We  are  also  of  opinion  Oiat  nnder  all 
tbe  circumstances,  as  shown  the  record. 
Ensign  sliould  not  be  permitted  to  oust  the 
defendant  company  from  its  posscooion  of 
that  part  of  his  land  actually  takea  and  oe* 
cupled  for  tbe  railway  and  tlie  boulevard  In 
question,  but  Is  entitled  to  recover  tbe  value 
of  Itis  hind  so  taken.  We  also  find  suflldent 
evidence  in  the  record  to  sustain  tbe  Judg- 
ment of  $8G0  awarded  him  by  the  trial  court; 
and  tbe  decree  appealed  teom,  so  tar  as  it 
reiatee  to  plaintiff.  Ensign,  is  affirmed. 

[t,  4]  Upon  the  Issues  between  the  defmd- 
ant  railway  company  and  the  cross-petitioii- 
er^  Laura  T.  and  Ancil  L.  Punk,  we  find 
ttiat  the  evidence  sliows,  without  sttlous  dis* 
pute,  tliat  tile  Funks  entered  into  a  contract 
with  the  defoadant  railway  company,  which 
was  afterwards  reduced  to  wriUng,  and 
signed  1^  both  parties,  as  alleged  in  defmd- 
anf s  answer  and  cross-petition,  by  which. 
In  consideration  of  tiie  construcHon  and  oper- 
ation of  an  electric  street  railway  and  a 
boulevard  ftrom  Twenty-Sixth  and  South 
streets,  in  the  city  of  lincoln,  to  Union  Col- 
lege, In  the  village  of  College  View,  they 
agreed  to  conv^  to  tbe  defendant  railway 
company  7%  acres  of  land  including  a  strip 
of  ISO  feet  In  width  for  tbe  right  of  way 
of  tlie  street  railway  and  boulevard,  out  of 
loto  48  and  52,  situated  In  the  N.  a  %  of 
section  6,  township  9,  range  7,  in  Lancaster 
county,  Neb. ;  that  the  written  contract  was 
not  obtained  by  fraud,  misrepresentation,  or 
mistake;  that  the  claim  that  tbe  written 
contract  provided  for  a  route  different  from 
the  one  described  in  the  original  agreement 
is  without  foundation;  that  the  street  rail- 
way and  boulevard  run  through  said  tracts 
of  land  in  an  easterly  and  westerly  dii^ctlon, 
as  described  in  their  original  contract;  that 
the  defendant  railway  has  complied  with  and 
performed  all  of  the  conditions,  stipulations, 
and  agreements  contained  in  the  written  con- 
tract on  its  part;  that  the  Funks  bave  ob- 
tained the  benedta  expected  therefrom,  and 
at  all  times  tiave  bad  full  knowledge  of  any 
and  all  changes  of  location,  including  the  one 
finally  adopted  for  tlie  construction  of  the 
street  railway  and  boulevard ;  that  daring  the 
progress  of  such  construction  they  demanded 
from  the  officers  of  the  street  railway  com- 
pany payment  for  the  com  growing  on  tbe 
proposed  right  of  way,  and  in  that  l>elialf 
finally  received  tha«for  the  sum  of  $100; 
that  they  made  no  claim  of  fraud,  misrep- 
resentation, or  mistake,  and  gave  no  notice  to 
the  railway  company  of  any  desire  on  their 
part  to  reschid  their  contract  until  long  after 
tile  street  railway  was  constructed  and  la 
i^eratiott.  and  the  boulevard  was  conqileted 
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and  dedicated  to  the  pabllc  as  a  blgliway. 
It  follows  that,  If  the  FnnkB  were  Induced  to 
Biicn  the  same  through  frand  or  mistake,  by 
their  subsequent  conduct  th^  are  now  es- 
topped to  rescind  It 

In  the  case  of  Gallagher  v.  O'Neill,  78  Neb. 
671.  Ill  N.  W.  682,  tbe  following  language, 
found  in  Booth  t.  Ryan,  31  Wis.  45,  was 
quoted  with  approval:  "It  Is  a  principle 
which  has  been  too  long  and  too  thoroughly 
established  In  our  law  to  admit  of  any  doubt 
or  discussion  either  as  to  the  principle  it- 
self, or  the  reasons  upon  which  It  is  founded, 
that  a  party  claiming  to  rescind  a  contract 
on  the  ground  of  fraud  must  do  so  promptly 
npon  discovery  of  the  facts,  and  that  If  he 
delays,  or  takes  any  further  steps  in  the  ex- 
ecution of  the  contract,  or  does  any  act 
recognizing  its  validity,  after  discovery  he 
loses  all  right  to  -this  particular  form  of  re- 
lief." 

In  the  case  of  Grymee  t.  Sanders,  93  U.  S. 
55,  23  U  Ed.  798,  it  was  held:  "Where  a 
party  desires  to  rescind  upon  the  ground  of 
mistake  or  fraud,  he  must,  upon  discovery 
of  the  facts,  at  once  announce  his  purpose 
and  adhere  to  It."  The  same  doctrine  was 
announced  by  this  court  In  the  case  of  Amer- 
ican Building  &  Loan  Ass'a  t.  Balnbolt,  48 
Neb.  434,  67  N.  W.  493. 

We  therefore  find  that  the  defendants 
Laura  T.  Funk  and  Ancll  U  Funk  should  be 
required  to  convey  to  the  street  railway  com- 
pany so  much  of  lota  62  and  48,  above  de- 
scribed, as  is  now  embraced  in  the  strip  of 
land  150  feet  wide  occupied  by  the  street 
railway  and  boulevard  over  and  across  their 
said  lots;  and  as  to  the  remainder  of  the 
7%  acr^  mentioned  In  their  contract,  if  any 
there  be,  the  description  thereof  is  so  In- 
definite that  a  court  of  equity  will  not  re- 
quire Its  specific  performance. 

It  follows  that  the  decree  of  the  district 
conrt,  so  far  as  it  relates  to  the  Issues  be- 
tween the  defendant  railway  company  and 
Laura  T.  Fnnk  and  Ancil  L.  Funk,  sbould  be, 
and  Is,  reversed,  and  the  cause  Is  remanded 
to  tbe  district  court  with  directions  to  rm- 
der  a  decree  In  harmony  with  this  opinion. 

Judgment  aooordini^. 


MOLINB  T.  CARLSON  et  at    (No.  16,860.) 

(Snpreme  Conrt  of  Nebraska.    Not.  13, 
1912.) 

(BgUahuM  hp  «A«  Courts 
1.  SpKinzo   FsBPORUAncK    (I  41*)— Obai. 

GONTRACTB  —  PaBTUL  PeBFOBUANCE  OF 
CONTBAOT. 

The  rule  la  now  well  settled  in  this  court 
that  a  parol  contract  will  be  enforced  by  a 
court  or  equity  where  one  party  has  wholly 
and  the  oUier  partly  performed  It,  and  Its 
nonfalfiUment  on  the  one  hand  would  amount 
to  a  frand  upon  tbe  party  who  has  fully  per- 
formed it. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performanca,  Cent.  Dig.  H  120-123;  Dec  Dig. 

i  41,*] 


2.  WHXB  (J  S^)— CONTBACT  »»  DXTIBE— PAB- 
TIAL  PkBFOBKANOB. 

Where  a  husband  and  wife  take  into 
their  family  the  infant  child  of  a  stranger, 
and  either  then  or  subsequently  they  jointly 
orally  agree  that.  If  such  child  will  remain 
with  them  during  their  lives  and  render  them 
faithful  and  obedient  service  as  a  child,  they 
will  at  their  death,  by  will  or  otherwise,  leave 
him  all  of  the  estate  of  which  they  die  seised, 
held,  that  the  statute  as  to  homesteads  can- 
not be  pleaded  by  the  heirs  of  either  tbe  hus- 
band or  wife  as  a  defeaae  to  a  suit  by  such 
child  for  the  enforcement  of  the  parol  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  164,  166;  Dec  Dig.  |  5&*] 

3.  C0NTBACT8'    (f  2S*)— OBAL  CONTBACT— 

EVIDBNCE. 

The  evidence  examined  and  set  out  in  the 
opinion,  held,  that  the  parol  contract  in  this 
cose  possessed  tbe  elements  of  certain^,  and 
the  proof  establishing  It  la  snffldently  dear 
and  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Die.  SS  183-140,  1765,  1782-1784;  Dec 
Dig.  I  28>r 

Appeal  from  District  Conrt,  Saunders  Conn- 
t7;  Corcoran,  Jndge. 

Actkm  by  Charles  W.  Molina  against  Bra 
Gharlotta  Carlson,  Impleaded  with  John  A. 
Johnson,  ezecntor  of  the  estate  of  Tetec  A. 
Carlson,  and  others.  From  a  Judgment  for 
defendanta,  plaintiff  ajqiieals.  Berersed  and 
remanded. 

C.  PetruB  Peterson,  of  Lincoln,  and  Ctaas. 

H.  Slama,  of  Waboo,  for  appellant  B.  E.' 
Hendricks,  of  Wabo(^  and  Simpson  ft  Simp- 
son, for  appellees. 

FAWCETT,  J.  This  suit  was  Instituted  In 
the  district  court  for  Saunders  county  to 
quiet  title  to  the  east  half  of  tbe  northwest 
quarter  and  the  north  half  of  the  northeast 
quarter  of  the  southwest  quarter  of  section 
25,  township  14,  range  8,  In  said  county. 
The  decree  quieted  plaintiff's  title  to  an  un- 
divided one-half  interest  in  tbe  land,  and 
dismissed  the  suit  as  to  the  other  half. 
Plaintiff  appeals. 

Plaintiff  relies  upon  a  parol  contract  which 
he  sets  ont  as  follows :   'That  on  September 

I,  1896,  and  at  many  divers  times  prior  and 
subsequent  to  said  day,  said  Peter  A.  Carl- 
son and  his  wife,  the  defendant  Eva  Charlot- 
ta  Carlson,  orally  promised  that,  in  consid- 
eration of  the  plaintiffs  services  and  of  the 
plaintiff  remaining  with  them  on  the  farm 
antll  said  Carlson's  death,  they  would  leave 
to  plaintiff,  by  will  or  otberwlae,  all  of  said 
Carlson's  estate  of  which  he  would  die  seised, 
and  that  plaintiff  would  be  made  Carlson's 
residuary  legatee;  that  In  consideration  of 
said  promises,  and  relying  thereon,  the  plain- 
tiff yielded  to  tbe  request  and  agreed  there- 
to; that  he  refused  to  go  with  his  own  fa- 
ther; that  he  sacrificed  all  other  opportuni- 
ties for  bis  own  advancement  and  remained 
with  the  said  Peter  A.  Carlson,  serving  and 
oiwying  said  Carlson  In  all  his  wishes  and 


etliar  ess—  *m  sun*  toplo  and  section  NUMBER  In  Dee.  Dls.  *  Am.  Dig.  Key-No.  Berlev  A  Rop'r  Indmes 
138N.W.-4e 


Digitized  by 


Google 


722 


188  NOBTHWESTBBN  BBPORTBB 


(Neb. 


deslree,  and  raidered  unto  said  Peter  A. 
Carlson  fall  and  faithful  serrlce  In  Implicit 
reliance  upon  the  said  oral  agreement;  that 
pursuant  thereto  said  Peter  A.  Carlson  did 
execute  a  will  conforming  to  said  agreement ; 
but  that  thereafter  said  Peter  A.  Carlson 
wroDgfnlly  executed  another  will  giving 
plalntUr  the  sum  of  only  $400."  The  petition 
also  alleges  that  the  land  belonged  to  Carl- 
son in  his  lifetime ;  that  Carlson  died  March 
24,  1909 ;  and  that  defendant  Johnson  Is  the 
duly  qualified  executor  of  the  will  of  said 
Carlson,  deceased.  The  defendant  Eva  Gbar- 
lotta  Carlson  entered  her  voluntary  appear- 
ance in  the  suit  and  filed  her  answer,  in 
which  she  admits  all  the  allegations  contain- 
ed in,  and  consents  to,  the  prayer  of  the 
petition;  and  further  alleges  "that  this  ac- 
tion is  brought  with  her  consent  and  to  sat- 
isfy her  wish  and  desire  that  the  agreement 
between  this  defendant's  lamented  husband 
and  the  plalntlCF  may,  in  Justice  and  equity, 
bo  fulfilled,  so  plaintiff  will  be  the  sole  re- 
siduary heir  of  Peter  A.  Carlson,  deceased." 

The  heirs  of  Peter  A.  Carlson  being  all 
nonresld^ts  of  Saunders  county  and  un- 
known to  plaintifr,  service  was  had  upon 
them  by  order  of  the  court  in  accordance 
wltii  the  provisions  of  the  statute  in  such 
case  made  and  provided.  After  dl^oslng  of 
certain  motions  and  demurrers,  which  we 
deem  it  nnneceaaary  to  refer  Ida  Sofia 
Ahlen  filed  her  separate  answer  alleging 
that  said  CarlBon  left  as  his  only  bebs  at  law 
and  next  of  kin  Era  Oiarlotta  CariBon,  bla 
widow,  (^rl  W.  Carlson,  a  broUiw,  and 
John  Bmll  Uuraon,  a  nephew,  and  Ida  Sofia 
Ablm  (herself),  a  niece;  the  last  two  bedng 
dilldren  of  a  deceased  sister  of  aald  Peter 
A.  Carlson.  She  further  admits  the  death 
ct  Garlaon;  the  appolntmrat  of  Jobnsim  as 
executor ;  that  Eva.  Charlotta  Garlson  la  the 
widow  of  deceased;  the  ownersh^  of  tbe 
land  by  Carlson  prior  to  bis  decease;  and 
that  plalntUt  has  resided  upon  tbe  premises 
as  tenant  of  said  Carlson  for  several  years 
last  past;  alleges  the  execution  of  tbe  last 
will  of  Oulson;  that  the  same  had  been 
duly  admitted  to  probate,  attaching  a  copy 
of  the  will  to  her  answer;  allies  that  Carl- 
son and  his  wife  resided  upon  the  land  as 
their  home;  that  neither  of  them  during  said 
time  owned  or  poraessed  any  other  lands, 
houses,  or  town  lots ;  and  that  the  real  es- 
tate in  controversy  was  the  home  and  home- 
stead of  Carlson  and  his  wife ;  and.  denies 
every  other  allegation.  The  will  attached,  to 
her  answer  devised  the  lands  to  the  widow 
for  her  life,  bequeathed  $400  to  plalntUf, 
and  all  the  rest  and  residue  of  bis  property, 
share  and  share  alike,  to  bis  legal  heirs. 
The  answer  of  defendant  Johnson,  executor, 
Is  substantially  the  same  as  that  filed  by 
defendant  Ahlen. 

Carl  W.  Carlson  first  appeared  especially, 
objecting  to  the  Jurisdiction  of  the  court 
over  him.  which  objection  was  overruled. 


Be  thereupon  answered  s^wrately;  bis  an- 
swer in  all  essentials  being  similar  to  the 
answer  of  defendant  Ahlen.  John  Emil  Carl- 
son, the  nephew  referred  to  In  the  answers 
of  Mrs.  Ahlen  and  Carl  W.  Oarieon,  made  no 
appearance^ 

The  reply  to  the  three  answers  above  s^ 
out  denies  all  allegations  of  such  answers 
except  such  as  admit  allegations  in  plain- 
tlfTs  petition.  The  decree  found  that,  under 
the  pleadings  and  answer  of  defendant  Evh 
Charlotta  Carlson,  plaintiff  Is  ^titled  to 
Judgmoit  against  her;  finds  all  the  aUegatlons 
of  tbe  three  answers  above  set  out  to  be 
true;  and  that  as  to  said  defendants,  and 
each  of  them,  the  plaintiff  has  no  cause  of 
action;  finds  that  the  land  In  controversy 
was  in  September,  1886,  occupied  by  Carlson 
and  his  wife  as  their  homestead;  that  tbe 
same  constituted  their  homestead  at  all 
times  thereafter  until  the  death  of  Peter 
Carlson;  that  the  value  of  tbe  lands  in 
September,  1896,  was  (3,000;  adjudged  that 
the  plaintiff  Is  the  owner  of  an  undivided 
one-half  of  the  lands,  "being  such  interest 
only  as  the  defendant  Era  C^iarlotta  Carlson 
had  In  aald  lands  as  the  widow  of  Peter  A. 
Carlson,  decrased" ;  quieted  in  plaintiff  title 
to  such  half  interrat,  subject  to  any  rights 
the  executor  may  have  for  the  payment  of 
debts  and  expenses  of  administration;  that, 
as  to  the  defendants  other  than  E<va  Char- 
lotte Carlson,  plaintiff's  action  be  dismissed. 

The  issues  presented  for  our  conslderetion 
are  stated  in  the  brief  for  appellees  aa  fol- 
lows: "First  Was  any  oral  contract  al- 
tered into  between  Peter  A.  Carlson,  the  tes- 
tator, and  the  appellant  herein,  whereby 
Carlson  obligated  himself  to  convey  the  land 
described  in  the  petition  to  the  appellant, 
either  by  will  or  otherwise?  Second.  Was 
the  land  owned  by  Peter  A.  Carlson  at  all 
times  his  family  homestead  and  not  sub- 
ject to  his  Individual  disposal?" 

[3]  The  first  question  Is  not  accurately 
stated.  It  Is  not  alleged  that  Carlson  agreed 
to  convey  "tbe  land  described  In  tbe  peti- 
tion." The  allegation  is  tbat  he  agreed  to 
"leave  to  plaintiff,  by  will  or  otherwise,  all 
of  said  Carlson's  estate  of  which  he  would 
die  seised."  As  thus  modified,  the  question 
must  be  answered  In  the  affirmative. 

The  defendant  Mrs.  Carlson  testified  sub- 
stantially as  follows:  "I  am  88  years  old. 
I  have  lived  In  Saunders  county  about  35 
years.  *  •  •  We  have  lived  on  this  farm 
over  20  years.  My  husband  and  I  bad  four 
children,  but  they  are  all  dead.  My  oldest 
daughter  had  one  child,  a  boy,  but  be  died 
when  he  was  two  months  old.  All  my  dill- 
dren  have  been  dead  many  years.  My  oldest 
dauf^ter's  little  boy  died  about  16  years 
aga  Anyway,  Charlie  Mollne  is  my  son. 
He  was  four  years  old  when  be  came  to  us. 
He  is  married  and  has  got  six  children.  He 
has  lived  on  this  farm  since  he  was  four 
years  old.  He  has  been  In  this  place  always 
until  now,  and  I  hope  he  wUl  star  here  too. 
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His  mother  was  dead,  and  his  father  asked 
OS  to  take  him,  and  I  say,  'Well,  If  I  can  be 
mother  for  him  I  will ;  I  don't  want  to  take 
him  If  I  cannot  be  like  a  mother.'  My  hns- 
band,  Mr.  Carlson,  was  there  and  heard  that 
talk,  and  he  wanted  to  do  that  too ;  both  of 
us  wanted  to  take  the  boy.  Mr,  Carlson 
said,  'Well  do  the  best  we  can  for  the  lit- 
tle chUd,'  and  Carlson  said  he  wanted  to 
take  him  for  his  son;  he  said  he  would  take 
him  for  his  boy,  and  we  say,  'He  shall  come 
to  us  and  stay  with  us  forever,  and  after- 
wards he  can  attend  to  ns  while  we  be  old,' 
and  at  that  time  It  was  said  that  all  our 
prop^ty  should  belong  to  Charlie  MoUne 
after  we  died;  then  Charlie  came  to  lire 
with  us,  and  we  do  ^1  we  can  for  him,  and 
he  do  everything  he  could  do  to  help  us.  We 
send  him  to  school,  and  he  done  what  he 
could,  and  as  he  grew  older  he  act  all  right, 
he  work  on  the  farm,  and  he  been  all  right 
My  husband  and  Charlie  they  talk  about  the 
farm  many  time  after  Charlie  got  older,  and 
when  Charlie  was  10  years  old  Carlson  prom- 
ised him  for  sure  that  Charlie  was  to  have 
the  farm.  They  had  a  talk  in  our  house 
when  Charlie  was  about  16  years  old,  and 
then  Carlson  promised  Charlie  for  sure  that 
he  would  get  the  farm.  When  my  husband 
told  Charlie  that  Charlie  should  have  the 
farm,  I  was  willing.  It  was  all  right  with 
me.  I  was  wiUlng  then,  and  I  am  willing 
now,  to  let  him  have  every  Ut  Of  course 
you  know  I  want  my  board  so  long  I  live; 
I  do  not  know  how  long  I  live,  and  then  it 
goes  to  him ;  no  child  could  be  a  better  child 
than  Charlie  have  been  to  me.  My  husband 
tell  Charlie  many  times  that  he  should  have 
the  farm.  I  couldn't  tell  how  many  times 
he  told  him,  but  many,  many  times,  and  he 
never  say  anything  different."  On  cross- 
examlnation  she  testified:  "We  send  him  to 
school  and  clothe  him.  He  never  needed  a 
doctor,  for  he  hardly  be  sick.  We  gave  him 
a  little  spending  money,  a  little  bit,  a  quar- 
ter of  a  dollar.  We  furnish  him  clothes  and 
treat  him  kindly.  Yes,  Mr.  Carlson  and 
Charlie  had  some  trouble.  It  was  pretty 
hard  to  get  along  with  Carlson.  He  was 
bard  <m  me,  I  hate  to  talk'  about  It  Some- 
times Charlie  and  Carlson  didn't  get  along 
well  because  Carlson  was  drunk,  and  then 
be  hardly  know  what  he  do.  Once  Carlson 
was  going  to  choke  Charlie  when  he  was 
drunk,  and  Charlie  poshed  him  away.  Th^ 
quarreled  two  times.  They  weren't  friendly 
towards  each  other.  Once  Charlie  went  to 
see  bis  father.  I  tell  him  to  go  and  see  him. 
He  stay  about  a  we^  Charlie  and  I  were 
friendly;  he  called  me  'mother.'  Mr.  Carl- 
eon  and  (^rlle  wasn't  so  friendly.  Mr. 
Carlson  was  sorry  when  Charlie  was  away; 
be  said,  *I  be  glad  if  Charlie  come  back.' 
Carlson  scolded  Charlie  and  he  scold  me, 
bat  when  Charlie  was  away  Carlson  was  so 
aDgry.  'I  wish  Charlie  come  back,  I  wish 
be  come,'  be  say.  *  •  •  once  Carlson 
and  I  wait  to  Wahoo,  and  be  made  a  will 


for  Charlie;  he  had  a  will  drawn,  and  he 
showed  U  to  Charlie,  and  afterwards  Char- 
lie said,  'You  better  keep  the  will,  papa,  for 
maybe  you  take  better  care  of  it  than  I  do.' 
He  kept  this  wlU  about  a  year.  I  don't 
know  Just  how  long,  but  a  year,  and  then 
Carlson  burnt  the  will  up  one  time  when  he 
got  drunk.  •  •  •  I  knew  that  Carlson 
had  a  brother  and  had  a  sister,  but  she  died 
and  left  two  children.  I  don't  know  any- 
thing about  them.  I  don't  know  If  they  live 
or  not  Charlie  dont  know  anything  about 
them,  and  he  didn't  know  where  they  are. 
I  never  had  anything  to  do  with  those  peo- 
ple, never.  Carlson  used  to  write  to  them; 
*he  write  a  letter  and  William  hardly  an- 
swer him,  so  he  didn't  get  much  love  for 
him.'  Carlson  didn't  write  to  hie  sister's 
daughter;  he  didn't  know  where  she  lived. 
He  tried  to  find  out,  but  couldn't  Charlie 
comes  to  see  me  often ;  he  come  In  the  morn- 
ing, and  he  come  in  the  noon,  and  he  come 
in  the  evening;  he  comes  every  day.  Oh, 
he  be  so  kind  to  me.  I  want  him  to  have 
everything.  We  rented  the  farm  to  Charlie 
since  he  has  grown  up.  He  pays  us  ^00 
r«it;  he  paid  that  always.  •  •  • "  Re- 
direct :  "Q.  How  did  it  happen,  what  made 
the  bad  feeling  between  Mr.  Carlson  and 
Charlie?  A.  The  brandy.  Q.  And  who  used 
the  brandy?  A.  Carlson;  Charlie  never,  and 
that  is  why  I  love  him  for,  for  I  hate  bran- 
dy ;  I  pour  many  tears  for  it  When  I  sign 
the  paper  In  this  case  it  was  my  free  will. 
I  hope  and  pray  God  you  do  tbe  best 
you  can  for  me  and  Charlie.  You  know 
what  you  done  for  Charlie  you  done  tot  me 
and  for  his  poor  little  children." 

The  witness  A.  F.  Johnson  testified  sub- 
stantially: "I  am  70  years  old  and  now  live 
at  Mead;  have  lived  there  about  6  years. 
Before  that  I  lived  on  a  farm  four  miles 
from  Peter  A.  Carlson's  farm.  Carlson  and 
I  visited  back  and  forth  a  good  deal.  I  was 
well  acquainted  with  Carlson;  I  knew  him 
since  we  were  18  years  old.  •  •  •  ur. 
Carlson  and  I  talked  about  his  farm  and 
about  Charlie  HoUne.  I  remember  that  talk. 
It  is  a  pretty  long  time  ago.  It  must  be  13 
or  14  years  aga  The  talk  was  right  In  bis 
honse.  He  called  me  and  my  wife  to  come 
down  there  for  dinner,  and  after  dinner  we  go 
Into  the  front  room  and  sit  down,  and  thai 
he  says  to  me,  'There  Is  something  I  want 
to  talk  to  you  and  let  you  know.'  'Well,'^ 
he  say,  'my  wife  and  I  have  agreed  to  prom- 
ise Charlie  Mollne  the  farm  and  everything 
what  we  have  after  we  Is  dead,  and  he  have 
promised  us  to  stay  here  and  take  care  of 
us ;  he  have  done  that  before,  and  he  have 
promised  to  do  that  after  this,  so  we  want 
to  make  up  a  will  for  blm;*  and  I  say,  'Do 
yon  want  to  do  that  yon  might  do  that  pret- 
ty quick ;'  and  he  say,  'Well,  I  want  to  talk 
about  that  before  you  so  you  know  what  we 
want  to  do.  I  am  outside  a  good  many 
times,  and  I  do  not  know  what  some  can 
hdp  me  If  I  may  die  btfore  we  make  up  the 
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will,  BO  yon  bear  that  now,  yon  can  wltneBS 
tbat'  I  ransmber  tbls  welL  I  alio  remem- 
ber tbat  tbe  boy  was  about  foar  years  old 
irtien  he  was  taken  Into  the  GarlBcm  hom&" 

The  witness  Helm  testified  tbat  he  was  the 
assessor.  **I  called  at  Mr.  Chrlson's  home  to 
assess  him ;  we  talked  about  <nie  thing  and 
another,  and  he  finally  sot  to  telling  me  that 
be  received  a  letter  from  Charlie's  father; 
that  he  wanted  the  boy  back;  and  Carlson  told 
me  that  he  bad  made  agreements  now  with 
Charlie  and  bis  father  tbat  if  he  stays  until 
the  old  folks  were  dead  that  everything  that 
was  theirs,  real  and  personal,  was  Charlie's," 

The  witness  Banr  testified  tb^t  Carlson 
traded  with  him  in  his  store;  that  on  one  oc- 
casion "we  got  to  talking  and  be  told  me 
his  whole  life  story,  how  he  had  to  go  through 
life,  and  how  be  struggled,  and,  as  be  was 
coughing  pretty  heavy,  I  says,  'It's  about 
time,  old  man,  you  prepare  for  death,'  and 
one  thing  brought  on  another,  and  he  said 
he  has  got  It  pretty  nice  and  everything  Is 
all  right,  and  I  asked  him  who  would  get  all 
the  BtufT  he  left  b^lnd,  and  he  says,  'All 
is  Charlie's,  Charlie  Mollne' ;  be  told  me  at 
oue  time  that  Charlie  MoUne  took  care  of  his 
things,  and  that  In  case  something  should 
happen  that  he  gets  his  estate." 

The  witness  Okeson  testified  that  he  bad 
been  acquainted  with  Carlson  for  24  years; 
tbat  be  did  work  on  Carlson's  new  bouse 
about  9  or  10  years  ago;  that,  "while  walk- 
ing with  Mr.  Carlson  on  the  road  by  his 
farm  and  near  Frank  Halstead's  place — Mr. 
Halstead  was  married  to  Mr.  Carlson's 
daughter  at  one  time— I  said  to  Mr.  Carl- 
son,  'Well,  sometimes  when  you  die  Frank 
will  come  after  some  of  your  in-operty,'  and 
Mr.  CarlBon  be  said,  'No,  everything  that 
would  be  after  me  and  my  wife  that  will  fall 
to  Carl'— that  Is,  Carl  Mollne,  the  plaintiff— 
Mrs.  Halstead,  Carlson's  daughter,  had  died 
long  before  that  tlxaa,  about  10  years  be- 
fore" 

Five  other  witnesses  testify  to  statanuits 
made  to  them  by  Carlson  of  quite  similar 
Import  It  is  also  shown  that,  when  jgiain- 
titt  married,  Carlson  built  a  cottage  on  the 
farm  into  which  he  and  Mrs.  Carlson  mov- 
ed, and  In  which  tb^  lived  until  the  death 
of  Mr.  Carlson,  and  tbat  plaintiff  with  his 
wtCe  resided  in  the  old  house.  Carlson  and 
his  wife  retained  about  five  acres  for  a  gar- 
^eOt  and  plaintiff  tilled  tbe  farm,  paying 
Carlscm  $800  a  year  rmit  therefor.  During 
aU  oi  the  years  that  plaintiff  worked  upon 
the  farm,  up  to  the  time  of  bis  marriage,  he 
never  received  wages  of  any  kind  for  his 
services.  Bvery  act  and  statement  of  Carl- 
son's during  tbe  nearly  80  years  of  plaln- 
tifTs  association  with  him,  except  the  mak- 
ing of  the  last  will,  clearly  Indicate  tbat  tbe 
relations  existing  between  him  and  bis  wife 
on  tbe  one  side  and  plaintiff  on  the  other 
were  as  claimed  by  plaintiff. 

It  Is  hard  to  eee  bow  a  strangw  case 


could  be  made  In  support  of  a  pand  agree- 
ment of  the  kind  aUoged  In  tbls  case.  To 
our  minds  the  evidence  is  clear  and  satisfac- 
tory to  tbe  effect  tbat  Mr.  and  Mrs.  Carlson 
made  tbe  agreemCTt  set  out  in  plaintiff's  pe- 
tition, and  tbat  plaintiff  Uiaj  performed  bis 
part  of  the  contract  The  fact  tbat  Mr.  Cari- 
son  In  his  later  yean  became  addicted  to  the 
use  of  strong  drink,  and  that  while  intoxi- 
cated be  quaneled  with  tlie  plaintiff  for  no 
other  reason,  as  a^iears  from  tbe  record, 
except  that  plaintiff  interfered  in  b^alf  of 
his  foster  mother  affords  no  Jnstlflcatlon  for 
a  breach  of  the  contract  on  the  part  of  the 
deceased.  Plaintiff  was  taken  Into  their 
home  when  he  was  little  more  than  a  babe, 
under  an  assurance  then  made  by  the  de- 
ceased and  his  wife  tbat  upon  their  death  be 
should  have  all  of  their  estate,  and  when, 
at  tbe  age  of  about  16  years,  his  father  de- 
sired to  have  the  boy  return  to  blm,  tbe 
Carlsons  again  expressly  agreed  that,  if  he 
would  remain  with  them  until  their  death, 
he  should  have  all  of  the  estate.  Acting 
under  that  agreement,  plaintiff  did  not  re- 
turn to  his  father,  but  remained  with  tbe 
Carlsons  and  performed  every  doty  faltbfal- 
ly  and  well.  Upon  this  point  there  la  no 
evidence  to  the  contrary.  We  hold  therefore 
that  the  contract  alleged  in  the  plaintiff's 
petition  Is  fully  proven. 

[1]  That  a  parol  contract  of  the  kind  set 
out  in  plalntlCTs  petition  will  be  enforced 
where  the  making  of  the  contract  is  sus- 
tained by  clear  and  satisfactory  proof  Is 
now  so  well  settled  In  this  state  as  to  no 
longer  require  reference  to  our  former  deci- 
sions upon  that  point 

[2]  This  brings  us  to  the  second  point  viz.. 
"Was  the  land  owned  by  Peter  A.  Carlson 
at  all  times  his  family  homestead,  and  not 
subject  to  his  individual  disposal?*'  Upon 
this  branch  of  the  case  counsel  for  defend- 
ants rely  upon  Teske  v.  Dittbemer,  70  Neb. 
644.  98  K.  W.  57,  113  Am.  St  Rep.  802,  and 
Lichty  V.  Beale,  76  Neb.  770. 106  N.  W.  1018. 
We  do  not  think  either  of  the  cases  cited  Is 
a  bar  to  a  recovery  In  this  mlt  Lichty  v. 
Beale  la  not  in,  point  In  the  Dlttberner 
Case  the  oral  agreement  was  tbat  tbe  son 
Carl  was  to  remain  upon  the  particular 
premises  In  controversy,  pay  the  taxes,  keep 
up  the  place  and  improve  it  and  provide  a 
home,  board,  clothing;  and  spending  money 
for  the  said  Frederick  Teske  and  his  wife 
so  long  as  they  should  live.  If  either  tbe 
said  Frederick  Teske  or  bis  wife  should  de- 
sire to  leave  tbe  home  to  be  provided  b; 
plaintiff,  then  they  were  to  receive  $100  eacb 
per  year  In  lieu  of  the  above  provisions  rd-  I 
ative  to  their  support  In  considering  that  I 
contract  the  court  was  of  tbe  opinion  that  : 
it  was  governed  by  section  4,  c.  36,  Comp.  { 
St  leOl,  entitled  "Homesteads."  The  differ- 
ence between  that  case  and  the  one  at  bar 
Is  marked.  The  effect  of  the  oral  contract  In 
that  case  was  that  the  parents  presently 
parted  wtth  tbe  control  ot  tbsir  homes  tea  d. 
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and,  Instead  of  the  sou  living  with  and  serr- 
Ing  and  caring  for  them  In  their  own  borne 
nntll  their  death,  be  was  to  provide  a  borne 
for  them;  while  In  the  case  at  bar  no  limi- 
tations whatever  were  put  upon  the  right  of 
Carlson  and  his  wife  to  occupy,  sell  and  con- 
vey, or  incnmber  their  homestead  in  any 
manner  they  saw  fit  Their  only  contract 
was  that,  in  omslderation  for  the  services 
rendered  by  plaintifr,  he  i^onld  have  what- 
ever estate  remained  after  tbelr  death. 

It  will  be  seen,  therefore,  that  this  case 
does  not  come  within  the  purview  of  section 
4,  sapra,  but  that  It  is  controlled  by  section 
17,  c.  36,  supra,  which  provides:  "If  the 
homestead  was  selected  from  the  separate 
property  of  either  husband  or  wife,  it  vests, 
on  the  death  of  the  person  from  whose  prop- 
erty it  was  selected,  in  the  survivor  for  life, 
and  afterwards  in  his  or  her  heirs  forever, 
subject  to  the  power  of  the  decedent  to  dis- 
pose of  the  same  except  the  life  estate  of  the 
survivor  by  will."  In  the  Ught  of  this  statute 
there  can  be  no  doubt  but  that  If  Carlson,  at 
the  time  he  made  the  oral  contract  relied 
upon,  bad  executed  his  will,  devising  to  plain- 
tiff all  of  the  estate,  real  and  personal,  of 
which  he  might  die  seised,  subject  to  the  life 
estate  of  bis  wife,  the  will  wonld  have  been 
valid  and  could  not  have  been  assailed  by 
any  one  after  bis  death.  If  be  could  have 
lawfully  made  a  will  thas  disposing  of  bis 
property,  then  be  could  lawfully  contract  to 
make  such  a  will,  and  bis  heirs  would  have 
no  more  standing  In  court  to  plead  the  stat- 
ute as  to  homesteads  as  a  defense  to  an  ac- 
tion to  enforce  the  contract  than  they  would 
have  to  plead  the  same  statute  if  the  suit 
were  based  upon  snch  a  will.  By  tbe  parol 
contract,  which  we  have  already  held  Is  es- 
tablished by  clear  and  satisfactory  proof,  Mr. 
Carlson  did  not  attempt  to  convey  or  in- 
cumber tils  homestead  or  to  defeat  his  wife 
of  ber  life  estate  as  bis  surviving  spouse,  if 
she  became  rach.  He  simply  agreed  to  do 
tbat  which  the  section  of  our  statutes  above 
quoted  shows  he  bad  a  legal  right  to  do;  and, 
having  executed  a  will  leaving  his  estate  to 
persons  other  than  the  plaintiff,  he  has  brok- 
en bis  contract,  and  plaintiff  Is  entitled  to  the 
relief  prayed.  In  addition  to  all  this,  It  ap- 
pears from  the  record  before  us  tbat  at  tbe 
time  Carlson  made  tbe  contract,  and  at  the 
time  of  his  death,  there  was  no  one  depend- 
ent upon  him  for  support  except  bis  wife, 
wbo  joined  with  blm  in  tbe  oral  contract, 
and  wbo  now  insists  upon  its  performance^ 
She  was  the  only  person,  except  Carlson  him- 
self, wbo  bad  any  right  of  homestead,  and 
tbis  right  she  has  expressly  waived  and  re- 
linquished by  ber  answer  in  tbis  case. 

Tbe  Judgment  of  tbe  district  court  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  quletliw  plain- 
tiff's title  in  and  to  the  lands  In  controversy, 
sabject  <mly  to  the  debts,  If  any,  of  Peter  A. 
Carlson  and  Bra  Gbariotta  OuIbod,  and  the 


costs  of  administration.    Tbe  costs  of  tbe 
suit  to  be  taxed  against  tbe  defendants  Ids 
Sofia  Ablen  and  Carl  W.  Carlson. 
Reversed  and  remanded. 


SCHMIDT  T.  VIU^AGB  OP  PAPILLION. 

(No.  16,836.) 
(Supreme  Conrt  of  Nebraska.  Nov.  27,  1912.) 

(BvMbm*  »y  Oe  Court; 

1.  Appeal  and  Ebbos  ($  647*)— Riview— 
Motion  roa  New  Tbux. 

Affidavits  used  on  the  heariog  of  a  motiOD 
for  a  new  trial  cannot  b«  considered  In  tbis 
conrt  unless  preserved  fn  a  bill  of  exceptions. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dtf.  H  2427-^482;  Dea  Dli.  | 
M7.*l 

2.  Pleading  (|  9*)  — •  CoHOLUBioira  noH 
Factb  Aixeoed. 

Where  a  petition  In  an  action  for  personal 
injuries  sets  out  tiie  facts,  it  is  onnecesaary  to 

?lead  the  legal  ooncluaion  to  be  drawn  there- 
rom. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  IHg.  I  29;  Dec  Dig.  |  9.*] 

3.  Appeal  and  Ebbob  (|  1002*)— Betikw— 

OONFUOTtNO  BTIDBNOB. 

Where  the  verdict  of  a  Jnry  la  reached  np* 
on  conflicting  evidence  snfficient  to  snstafak  a 
recovery  in  favor  of  either  party,  this  oonrt 
will  not  dlstarb  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  f|  393S-8^7;  Dec  Dig.  | 
1002.*] 

Appeal  from  District  Court  Sarpy  Coun- 
ty; Troup,  Judge. 

Action  by  Henriette  Schmidt  against  the 
Village  of  Fapllllon.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

James  T.  Begley,  of  PaplUion,  ft>r  appe- 
lant E.  R.  Bingo,  of  Portland,  Ore.,  and 
W.  B,  Patrick,  of  Sonth  Omaha,  tat  appellee. 

LETTON,  J.  Action  ft>r  damages  tot  p«^ 
sonal  Injnilee  alleged  to  have  been  lecetved 
by  foiling  npoa  a  defective  sidewalk  In  the 
village  of  PapllHon.  Plaintiff  recovered  a 
verdict  and  Judgment  for  f20a  Defendant 
appeals. 

[1]  There  have  been  two  trials  of  this  ease 
in  tbe  district  conrt  At  the  close  of  the 
first  trial  a  motion  for  a  new  trial  was  filed, 
which  was  granted  by  the  conrt  This  Is 
assigned  as  error.  The  motion  was  submit- 
ted npon  affidavits  ^riilch  are  not  preserved 
in  the  bill  of  excepttona.  We  must  therefore 
presume  the  evidence  Justified  the  action 
the  district  conrt  in  granting  a  new  triaL 

The  defendant  contends  that  the  iwUtlon 
fails  to  state  a  cause  of  action.  In  substance, 
it  pleads  tbat  tbe  defoidant  la  a  municipal 
corporation;  that  the  sidewalk  along  the 
east  side  of  lots  1  and  2,  In  block  23,  was  in 
a  dangerous  and  defective  condition,  describ- 
ing tbe  same;  that  it  was  in  that  condition 
on  tbe  day  of  the  accident  and  for  several 
months  prior  thereto;   that  the  plaintiff, 
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wblle  passLng  on  the  walk,  tripped  on  one  of 
the  loosened  boards,  fell,  and  received  the 
injarles  described  In  the  petition;  tbat  due 
notice  was  given  to  the  village  authorities 
of  the  acddent;  and  that,  by  reason  of  the 
Injuries,  plalntUt  has  been  damaged  in  tbe 
som  of  $1,500. 

[2]  It  is  said  that  the  petition  fails  to 
charge  negligence,  a  duty  to  repair,  and  neg- 
lect of  the  same;  tbat  sufficient  time  has 
elapsed  for  the  repairing;  tbat  it  fails  to 
charge  notice  of  the  dtfect  and  due  care  on 
behalf  of  the  plaintllE,  When  a  petition  sets 
out  the  facts,  it  Is  onnecessary  to  plead  the 
legal  conclusions  to  be  drawn  therefrom. 

[S]  It  is  contended  that  the  verdict  is  con- 
trary to  the  evidence.  Tbe  evidence  on  the 
part  of  defendant  tends  to  prove  that  the 
walk  was  in  a  good  state  of  repair  at  the 
time  of  the  accident;  that  It  had  been  in* 
spected  1^  the  village  authorities  about  four 
months  before  and  found  to  be  In  good  order ; 
that  it  appeared  to  be  sound  as  far  as  any 
one  conld  see;  and  that  it  was  not  until 
about  four  or  Ave  days  after  tbe  accident 
that  a  loose  board  was  discovered  near  the 
point  where  plaintiff  There  was  also 

testimony  that  plaintiff  bad  said  that  tbe 
Injury  was  caused  by  her  tripping  and  fitll- 
ing  between  the  sidewalk  and  the  fence, 
strUdng  her  knee  and  hip  on  the  edge  of  the 
walk,  and  not  by  falling  forward  as  she 
testified  at  the  trial.  On  the  otiier  hand, 
there  is  testimony  tbat  plaintiff  from 
tripping  on  a  loose  or  broken  board;  tbat 
the  sidewalk  at  tbat  point  at  tbe  time  of  the 
accident;  and  tor  a  number  of  months  before, 
was  in  a  defective  and  dangerous  condition ; 
that  a  part  of  the  eross4)oard8  were  broken 
and  loose;  that  it  was  shaky  and  bad  settled 
so  tbat  one  side  was  lower  than  tbe  other; 
that  the  stringers  on  which  the  boards  were 
nailed  were  so  rotten  tbat  nails,  would  not 
bold  therein  and  stuck  vo  above  the  boards. 
The  evidence  being  In  this  condition,  it  is 
apparent  tbat  we  cannot  interfere  with  tbe 
verdict  of  the  Jury.  The  charge  of  Uie  court 
covers  the  Issues  presoited,  and  we  think  tbe 
defendant  has  no  cause  to  complain  of  the 
refusal  to  give  those  requested. 

We  find  no  error  in  tbe  record.  The  Judg- 
ment of  the  district  court  Is  aflbmed. 

AffipnedL 


PBINOB  V.  STATR    (No.  17,716.) 
(Supreme  Court  of  Nebraska.  Nov.  27,  1912.) 

(SyUahU9  hy  ihe  OowrU) 

HOHIOnB  (I  287*)— IHUNITT  AS  Dbrnsb— 

BVIDIHCB. 

Plaintiff  in  error  was  convicted  of  tbe 
crime  of  marder  in  the  first  degree  and  sen- 
tenced to  death.  On  error  to  this  court,  no 
Question  of  law  as  to  procedure  is  presented, 
liie  defense  was  insamty  at  the  time  of  the 
UUing,  and  the  case  is  presented  npon  tbe  sole 
quesnon  of  fact  as  to  tne  accountabUit?  of  the 


accused.  Upon  a  review  of  the  evidence  it  ii 
A«Id,  by  a  majori^  of  the  court,  that  the  jadg- 
ment  and  sentence  should  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  I  500;  Dec  Dig.  |  237.*] 

Error  to  District  Court,  Lancaster  Coun- 
ty; Cornish,  Judg& 

AXb&et  Prince  was  convicted  of  mnrdor  in 
the  first  degree,  and  brings  error.  AfiUmed. 

A.  B.  Howard  and  Bay  J.  Abbott,  both  of 
Uncoln,  for  plaintiff  In  enm.  Grant  G.  Ma^ 
tin  and  V.  B.  S>dgerton,  both  of  IJnooln,  fox 
tbe  State. 

BBESB,  a  J.  Qd  tbe  ITtb  day  of  Fd)ni- 
ary,  1912.  tbe  county  attorney  of  Lancaster 
county  filed  in  the  office-  of  the  clock  of  tbe 
district  court  of  said  county  an  Information 
against  Albert  Prince  charging  him  with  the 
crime  of  murder  In  the  first  degree  by  cutting 
and  stabhlng  one  Bldward  D.  Davis  so  tbat, 
from  the  effects  thereof,  the  said  Davis  died. 
The  information  Is  In  tbe  usual  fOrm  follow- 
ed and  prescribed  In  such  cases,  and,  ss  Its 
suffideuGT  iB  not  here  auesUoned,  It  win  not 
be  necessary  to  set  it  out  in  detaU.  The  ac- 
cused was  arraigned  In  open  court,  and  en- 
tered the  plea  of  not  guilty.  A  Jury  trial 
was  had,  which  resulted  In  a  verdict  finding 
him  guilty  as  charged  in  the  information, 
and  fixing  the  punishment  at  death.  A  mo- 
tion for  a  new  trial  was  filed  and  overruled, 
when  sentence  of  death  was  pronounced,  and 
fixing  the  date  of  execution  on  the  30th  da; 
of  August,  1912.  The  case  is  now  presented 
to  this  court  for  review  by  petition  iu  er- 
ror, and,  under  the  constitutional  provlaloo, 
all  further  proceedings  are  thereby  stayed 
pending  such  review. 

No  serious  question  of  law  as  to  the  pro- 
cedure is  presented  by  the  briefs  or  was  ar- 
gued upon  oral  argument  The  killing  of 
Davis,  while  denied  by  the  plea  of  not  guilty, 
is  not  controverted,  but  was  admitted  by 
plaintiff  in  error  while  upon  the  witness 
stand  In  his  own  behalf.  It  is  contended, 
however,  that,  at  the  time  of  the  killing, 
plaintiff  in  error  was  Insane  and  not  legally 
responsible  for  his  act,  and  evidence  was 
Introduced  tending  to  support  the  contentloo. 
Counter  evidence  was  introduced  by  Qie  state 
tending  to  dlf^rove  the  claim  of  insanity. 
The  question  of  the  sanlt7  or  insanity  of  a 
defendant  in  a  criminal  iwosecutlon  is  usual- 
ly largely  a  question  of  fact  to  be  solved  by 
the  trial  Jury  under  proper  instructions,  yet 
In  a  case  involving  the  life,  or  even  the  lib- 
erty, of  a  human  being,  the  courts  will  not 
hesitate  to  look  carefully  into  the  evidence, 
and,  if  the  verdict  is  not  supported  thereby, 
grant  the  needed  relief  or  correct  tiie  error 
In  such  way  as  the  condition  of  the  ^oofa 
may  suggest. 

The  bill  of  exceptions  is  quite  voluminous, 
constating  of  atwut  600  pages  of  typewritten 
matter.   It  has  all  been  carefully  read.  The 
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mtccaitroTerted  facts  may  be  said  to  be  that 
I^alntur  la  emv  la  and  waa  at  tbe  time  of 
tbe  tragedy  an  inmate  of  the  Nebraska  peni- 
tentiary, serving  under  a  sentence  Imposed 
for  a  Tlolation  of  the  criminal  law  of  the 
stat^  and  was  laboring  In  the  broom  tftc- 
toiT  then  being  carried  on  In  the  bnlldlng. 
The  decedoit  was  the  d^nty  warden  and 
was  largely  In  charge  of  the  dlsdpUne  and 
control  of  the  prlaonera.  A  abort  time  prlpr 
to  the  11th  day  of  I^broary.  1A12,  plalntUC 
In  error  secreted  a  knife  need  In  liie  broom 
factory  and  carried  It  to  his  cell,  keephig  It 
in  hla  pocket  The  date  named  was  on  a 
Sunday,  and,  when  the  Inmates  were  as- 
sonbled  for  the  usual  chapel  vxerdBea,  he 
carried  the  knife  with  him  into  the  chapeL 
The  nsnal  place  ot  the  deputy  warden  dnr- 
Ing  tile  exerdses  waa  pretty  wdl  to  the 
front  In  the  audience,  and  near  the  close 
of  the  service  It  was  his  custom  to  pass  down 
the  aisle  toward  the  entrance  door  through 
which  the  assembly  wonld  paBS  out-  Plain- 
tiff in  error  was  seated  near  the  aisle  and 
not  tax  from  the  door,  and  when  the  last 
hymn  was  being  song — the  audience  standing 
— the  decedent  walked  down  tbe  aisle  between 
the  standing  rows  of  men,  and,  when  he  came 
opposite  and  near  plaintiff  In  error,  plain- 
tiff In  error  stabbed  him  a  number  of  times 
In  quick  succession,  and  from  which  death 
soon  after  resulted.  A  guard  approached 
plaintiff  in  error  to  whom  he  surrendered 
the  knife  without  resistance^  and  was  led 
away  and  placed  in  the  solitary  conflnement 
cell.  He  was  a  witness  In  his  own  behalf  on 
tbe  trial,  and  with  coumieudable  franku^ 
admitted  that  he  had  made  preparation  to 
take  the  life  of  either  the  warden  or  the 
deputy  as  opportunity  might  offer,  and  that, 
In  taking  the  life  of  the  deputy,  he  had  car- 
ried out  his  previously  concaved  purpose  and 
Intention. 

The  evidence  tends  strongly  to  show  that 
at  one  time,  under  a  previous  administration 
of  the  affairs  of  the  prison,  plaintiff  In  error 
was  subjected  to  a  long  and,  from  his  point 
of  view,  a  cruel  administration  of  discipline. 
The  evidence  shows  that  he  had  been  guilty 
of  an  act  of  insubordination  and  defiance  of 
authority,  and  it  was  necessary  to  maintain 
the  rules  'and  discipline  of  the  prison,  but 
whether  it  was  necessary  to  carry  the  pun- 
ishment to  the  extreme  to  which  it  was  car- 
ried we  are  not  called  upon  to  decide.  The 
complaint  made  by  plaintiff  In  error  was  that 
In  the  first  instance  he  had  violated  no  rule 
of  the  prison,  and  that  he  was  never  Inform- 
ed of  what  charges  were  a^inst  him,  and 
does  not  know  to  this  day,  but  that  his  whole 
treatment  up  to  tbe  time  of  the  Incident  re- 
ferred to  was  arbitrary,  vindictive,  tyranni- 
cal, and  without  cause.  The  testimony  of  the 
guard  under  whom  he  worked,  called  by  the 
state,  was  that  prior  to  that  time  plaintiff  in 
error  had  been  a  faithful  worker,  pleasant, 
affably  and  agreeable,  and  that  he  was  obe- 


dient to  the  rules  of  the  prison,  causing  no 

annoyance  or  trouble  whatever. 

Tim  waa  considerable  evldflnce  offered 
by  the  defense  that  from  that  time  his 
mental  ecmdltton  appeared  to  undorgo  a 
change;  tiiat  he  became  ''moody,'*  absent- 
minded,  and  when  not  at  watk  would  sit, 
resting  his  head  upon  his  bands,  lamenting 
his  fiit^  frequCTtly  saying  the  officers  and 
guards  "had  It  in  for  him,"  and  would  beat 
and  otherwise  ndstreat  him  without  cause. 
There  seems  .to  be  little  doubt  but  that,  dur- 
ing the  administration  of  a  snbseQuently  ap- 
pointed warden,  the  managemott  of  some  of 
the  prisoners  was  crud  and  bmtal,  and  It 
was  stated  by  the  witnesses  that  Ihls  seenmd 
to  affect  plaintiff  in  errw's  mind,  be  often 
referring  to  the  treatment  others  had  re- 
ceived, and  which  he  deemed  unreasonably 
harsh  and  severe;  tliat  during  the  later 
times,  prior  to  the  tragedy  for  the  commis- 
sion of  which  he  was  convicted,  his  mind 
seemed  to  wander;  that  his  continuity  of 
thought  was  impaired,  and  he  could  be  In- 
duced to  converse  upon  one  subject  for  only 
a  very  short  time,  and  his  mind  would  "fly 
from  one  subject  to  another."  Much  of  the 
evidence  In  bis  behalf  was  given  by  convicts 
and  ei-convlcts,  while  the  opposite  was  main- 
tained by  the  guards  and  some  of  the  conT 
vlcts  yet  serving  tbne.  It  was  gratifying  to 
note  that  all  the  witnesses  testified  to  a 
much  more  reasonable  and  humane  system  of 
government  of  the  prison  by  the  present 
warden  and  officers.  Tbe  cruel  and  inhu- 
mane treatment  of  plaintiff  In  error  and 
others,  It  Is  claimed,  so  weighed  and  preyed 
upon  his  mind  as  to  destroy  his  accountabil- 
ity for  his  acts,  dethrone  his  judgment,  and 
weaken  his  appreciation  of  tbe  enormity  of 
hla  act  He  took  the  witness  stand  In  his 
own  behalf  and  testified,  with  candor  and 
Intelligence,  what  he  understood  to  be  the 
moving  cause  of  his  own  treatment  and  the 
treatment  of  others,  and  that  he  contemplat- 
ed taking  the  life  of  the  then  warden  or  his 
deputy,  and  that  he  believed  he  would  be 
doing  right  In  tbe  act,  and  believed  he  was 
doing  right  in  taking  tbe  life  of  the  deputy, 
for  which  he  was  being  prosecuted.  There 
seems  to  be  no  claim  ttiat  he  was  otherwise 
than  sane  at  the  time  of  the  trial.  If  we 
assume  that  the  evidence  offered  on  his  be- 
half at  the  trial  was  all  or  substantially  all 
true.  It  would  be  difficult  to  find  any  justifi- 
cation for  the  infliction  of  the  death  penalty. 

Among  the  witnesses  called  by  the  state 
were  certain  physicians  who  were  summoned 
to  the  bedside  of  the  decedent,  all  of  whom 
conversed  with,  or  heard  others  converse 
with,  plaintiff  In  error  soon  after  the  trag- 
edy, and  they  all  testified  that  they  saw  no 
indication  or  symptom  of  insanity  during  the 
conversations  had;  that  he  did  not  appear 
to  be  under  any  mental  excitement,  but  con- 
versed fredy  upon  what  he  had  done  and 
was  ready  and  willing  to  receive  punishment 
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tberefor.  Two  local  alienists  were  called 
who  made  an  examination  of  plalndfC  in  er- 
ror during  the  trial,  and  both  testified  to  tbe 
absence  of  any  Bymptom  of  existing  or  pre- 
Tioos  Insanity.  Guards  and  otbers  from  the 
penitentiary  testified  on  behalf  of  the  state 
tliat  they  had  discovered  no  symptoms  of 
mental  aberratI(Hi  in  the  conduct  or  manner 
of  plaintiff  In  error  either  before  or  after  the 
tragedy,  and  some  deny  the  truth  of  tbe 
charges  of  needless  cruelty  to  other  prison- 
ers;  but  It  appears  to  be  well  established 
that  such  charges  were  made  and  believed  In 
by  the  Inmates,  and  that  they  were  heard 
and  believed  by  plaintiff  In  error. 

l^e  fact  that  a  delusion  existed,  if  sach 
were  the  fact,  would  produce  tbe  same  ef- 
fect upon  the  party  deluded  as  If  tbe  belief 
were  based  upon  the  real  fact.  The  legal 
presumption  ori^ally  is  that  all  people  are 
sane,  and  that  presumption  continues  until 
evidence  to  the  contrary  Is  Introduced.  That 
presumption  applied  to  plaintiff  In  error  in 
the  first  instance.  Upon  evidence  being  intro- 
duced to  show  mental  derangement,  it  de- 
volved upon  the  state  to  prove  his  sanity  at 
the  time  of  the  commission  of  the  act  charg- 
ed beyond  a  reasonable  doubt  There  Is  also 
a  presumption  that,  where  a  state  or  condi- 
tion Is  shown  to  exist,  It  continues  until 
shown  to  have  been  removed.  Thla  applies 
to  the  mental  condition  of  people.  Judging 
by  the  evidence  of  the  acts,  conduct,  and 
manner  of  plaintiff  In  error,  there  may  be 
some  doubt  whether  his  act  was  prompted  by 
a  diseased  mind,  or  a  desire  for  revenge  aa 
against  the  warden  and  deputy  for  acts  of 
oppression  and  cruelty  of  which  he  deemed 
them  guilty.  If  the  former,  be  should  not  be 
held  to  the  Infliction  of  the  extreme  penalty. 
If  ttie  latter,  there  wonid  be,  in  law,  no  ex- 
tenuation. While  these  questions  were  large- 
ly for  solution  by  the  Jury,  yet,  In  tbe  in- 
terest of  human  life,  the  duty  of  carefully 
considering  the  evidence  Is  ultimately  de- 
volved upon  the  courts.  From  a  considera- 
tion of  all  the  evidence  and  a  contemplation 
of  the  mainsprings  of  human  conduct,  It  Is 
the  conviction  and  firm  opini<m  of  tbe  writer 
hereof  tliat  plaintiff  in  error  should  not  and 
cannot  be  held  guiltless,  but  that  he  did  not 
and  does  not  deserve  the  taUng  of  his  life; 
but  that  be  should  be  confined  in  the  prison 
during  bis  lite  as  a  protection  to  sodely,  and 
that  the  sentence  of  the  oonrt  should  be  re- 
duced from  execution  to  that  of  Ufie  impris- 
onment 

However,  a  majority  of  the  court  are  of 
the  opinion  that  there  Is  no  proper  cause 
shown  why  the  judgment  of  the  district 
court  should  he  interfered  with,  and  tt  will 
therefore  have  to  be  affirmed.  The  time  fix- 
ed by  tbe  district  court  for  the  execntl<m  of 
plaintiff  in  error  having  passed,  tt  is  ordered 
that  tlie  sentence  be  carried  ont  on  Friday, 
the  21st  day  of  Marcb,  1813. 

Affirmed. 


TRILLBB  T.  SADLB.   (No.  16,697.) 
(Supreme  Court  of  Nebraska.   Nov.  27,  1912.) 

(SyOaiut  ijf  the  Court.) 

1.  PninciPAL  AHD  AOHfT  (I  2S*}— AuTHOBrrr 
ow  Aqbnt. 

Ostensible  authority  to  act  as  agent  for  the 
principal  may  be  inferred  if  tbe  partj  to  be 
chai^  as  principal  affirmatively,  or  by  lack 
of  ordinary  care,  causes  or  allows  third  persons 
to  trust  and  act  upon  such  apparent  agency. 
Thomson  v.  Shelton,  49  Neb.  6i4^  68  K.  W. 
10B5. 

{Ed.  Note.— For  other  easss,  see  Principal 
gd^Agent,  Cent  Dig.  De&  Die  1 

2.  Pbinoifal  ufn  Aqknt  Q  171*)— Aitihob- 

ITT  OF  AOBHT. 

Where  the  name  of  the  principal  was  sign- 
ed to  a  lease  by  a  firm  of  persons  who  signed 
the  principal's  name  by  themselves  as  agents, 
and  subsequently  att^pted  to  collect  the  money 
due  on  the  lease  by  saperintrauUas  the  giving 
of  the  bill  of  sale  executed  by  the  onginal 
lessee  to  the  plaintiff,  their  principal,  and  ob- 
tained possession  of  tbe  hay  growing  on  the 
land  leased  bj  means  of  an  action  of  replevin 
maintained  in  the  name  oS  tiuir  principal,  they 
will  be  held  to  have  been  the  general  agents  of 
the  plaintlEr,  and  the  ^aintlff  will  be  bound  by 
what  they  did. 

[Ed.  Note. — For  other  eases,  see  Principal 
and  Agent  Cent  Dig.  H  644-655;  Dec.  I^.  1 
171.*] 

8.  SumuuNOT  or  Bviobnob. 

The  evidence  examined  and  ksM  to  support 
tlie  judgment  of  the  district  court 

Appeal  from  District  Oourt,  Lincoln  Coun- 
ty ;    Grimes,  Judga 

Action  by  Henry  A.  Triller  against  James 
Sadie  Judgment  for  defendant  snd  idain- 
tiff  appeals.  Affirmed. 

Wm.  B.  Shnman,  of  Nortb  Platte,  for  ap- 
pellant Hoagland  A  Hoagland,  ot  NorUi 
Platte,  for  appellee 

HAMEB,  J.  The  plaintiff.  Triller,  seems 
to  have  been  the  owner  of  certain  land  In 
Lincoln  county.  He  executed  a  lease  of  this 
land  or  a  part  of  it  to  one  C.  W.  Hutchinson. 
The  plaintiff  did  not  reside  In  the  state,  but 
seems  to  have  been  represented  by  Bratt  & 
Goodman,  a  firm  at  North  Platte,  and  the 
lease  was  signed  "H.  A.  Triller,  per  Bratt  A 
Goodman,  Agts."  Triller  Is  the  appellant 
and  the  plaintiff  In  the  court  below.  The 
mortgage  lease  seems  to  have  provided  that 
the  rental  for  the  land,  $115,  was  to  be  paid 
on  or  before  December  1,  1908,  with  int^ 
est  from  date,  and  the  lessee  of  the  land 
agreed  in  the  lease  that  there  should  be  a 
lien  upon  the  hay  grown  upon  the  land  dur- 
ing that  year.  <^  the  4th  of  May,  1908,  tbe 
date  of  the  lease,  It  is  not  probable  tiiat  the 
grass  had  grown  mndi,  but  It  was  probably 
alive  and  growing  a  Uttie,  so  that  It  was  in 
existence.  The  lease  was  filed  tot  recturd  1^ 
19, 1908.  On  October  14, 1908,  no  part  of  tbe 
lease  money  seems'  to  bare  been  paid,  and 
James  Sadie,  the  defendant  and  appellee, 
seems  to  have  been  hauling  Oie  hay  away. 


•Tor  gtber  eases  see  same  tople  and  seoUon  NUUBSR  In  DSQ.  Dig.  *  Am.  Dig.  Ksr-No.  Serlss  A  Riv'r  Inaaaus 
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To  preTent  Sadie  from  getting  the  bay,  an 
action  of  T^le^  was  brought  bjr  the  plain- 
tlfr.  UMller,  against  blm  In  the  ooonty  court 
The  plaintiff  had  the  verdict  and  jn^pnoit, 
and  the  defeiUlant  ai^iealed  to  the  distrtct 
court.   The  case  was  tried  In  the  district 
court,  where  the  defendant  obtained  a  verdict 
and  Judgment  Before  the  commenconent  of 
the  replevin  salt  but  about  the  time  the  same 
was  conunenced,  and  on  October  14,  1908, 
Bratt  ft  Goodman  received  from  Hnt^lnson 
a  bill  of  sale  of  all  the  hay  upon  the  land 
and  which  was  executed  to  tb^  principal, 
Triltor.   Tbls  aeeros  to  have  beui  done  the 
day  the  replevin  case  was  comm«iced  and 
after  this  hi^  was  cut  It  is  dalinea  on  the 
part  of  fbB  plaintiff  that  Bratt  4  Goodman 
were  without  authority  to  collect  the  money, 
and  it  is  ccmtended  that  th^  did  not  bind 
the  plaintiff  by  what  they  did  ezc^  as  to 
the  maUng  of  the  leasa  Wtiatever  the  fact 
may  be,  tlu^  seemingly  exeidsed  the  rlc^t  to 
do  whatever  they  claimed  was  necessary  to 
enable  them  to  secure  and  collect  the  money 
for  thi^  principal,  the  plaintiff  In  the  case. 
At  any  rate,  they  were  taking  care  of  the 
plaintiff's  business  seemingly  as  best  they 
could.    The  affidavit  for  replevin  alibied, 
among  other  things,  "that  he  (the  plalntlfl)  Is 
the  owner  of  the  following  described  prop- 
erty, to  wit:    All  the  hay  located  upon, 
•   *   *  part  of  said  hay  being  in  sta<!k, 
part  baled,  and  part  loose,*  iQwn  the  above 
described  land;   •  •  *  that  said  plain- 
tiff is  eatltled  to  the  inunediate  possession  of 
said  property."  The  petttion  alleged,  among 
other  things:  rtlhat  the  plaintiff  had  •  •  * 
a  special  interest  in  said  hay  In  that  one 
C.  W.  Hntdiinson  on  Mkj  4,  1908,  executed 
and  delivered  to  this  i^alntlff  a  chattel  mor^ 
gage  lease,  by  -the  terms  of  which  the  said 
Hutchinson,  who  was  at  that  time  the  own- 
er of  all  of  said  bay,  mortgaged  the  same  to 
this  plaintiff  to  secure  the  payment  of  the 
sum  of  9116  and  Interest  at  8  per  cent  i>er 
annum  fMim  May  4,  1608."    It  was  also 
alleged  that  the  same  was  a  valid  indebted- 
ness fnnn  said  Hutchbison  to  the  plaintiff, 
and  a  copy  of  the  cbattel  mortgage  lease 
was  attached  to  the  petition  as  Exhibit  A. 

In  the  third  paragraph  of  the  petition  it 
was  alleged:  "That  thereafter,  on  Octobn 
14,  1908,  and  prior  to  the  commencement  of 
this  action,  tbe  said  O.  W.  Hutchinson  de- 
livered to  Oe  plaintiff  herein  the  possession 
of  all  of  said  bay,  and  also  gave  this  plain- 
tiff the  right  of  possession  thereot  and  exe- 
cuted and  deUvered  to  this  plaintiff  a  bUl 
of  sale  of  said  hay,  conveying  to  the  plain- 
tiff all  the  Interest  and  ownership  of  said 
hay  not  oonv^ed  by  the  mortgi^  above  de- 
scribed, a  copy  of  which  bill  of  sale  is  here- 
to attached  and  marked  Bxhlbit  B."  In  the 
fourth  paragrairii  it  was  alleged  that  the 
plaintiff  was,  at  the  commencement  of  this 
action,  and  now  la,  entitled  to  the  immediate 
poneHdou  of  all  of  said  hay.  And  in  the 


fifth  paragrv;>h  it  was  alleged  that  the  said 
hay  was,  at  the  commencement  of  this  ac- 
tlaot  wrmigfnlly  detained  by  the  d^Midant 
It  will  be  seen  that  the  plaintiff  claimed  both 
by  reason  of  the  diattel  mortgage  lease  and 
also  by  reason  of  the  Mil  of  sale.  While  the 
mortgage  was  not  yet  due  when  the  case  was 
commenced,  -It  is  claimed  that  the  instru- 
ment oititled  the  i^alntiff  to  possession,  and 
that  thoefbre  he  was  entiled  to  maintain  his 
action  d  replevin  against  the  mort^[agee  and 
against  any  stranger,  evm  though  the  mort- 
gage was  not  yet  due. 

The  biU  of  sale  was  dated  October  14, 1908, 
in  the  conslderatiou  of  the  sum  of  il  and 
other  considerations  paid  by  Henry  A.  Tril- 
ler.  It  undertook  to  grant,  seU,  transfv,  and 
dslivw  to  tiie  said  Trlller,  his  executws, 
administrators,  and  assigns,  all  the  hay  now 
located  upon  the  particular  land,  describing 
It,  in  Lincoln  county,  Neb.;  "put  of  said 
hay  being  in  stack,  part  baled,  and  part 
bunched  on  the  ground."  It  also  described 
the  hay  as  "all  of  the  hay  grown  upon  said 
premises  during  the  ye^r  1908,  wherever 
situated,  whether  located  on  wagons  or 
racks."  It  also  iHK^osed  to  sell  and  assign 
all  Hutdihiaon's  Interest  In  and  to  the  pro- 
ceeds of  certain  hay  grown  on  the  above-de- 
scribed land  and  delivered  to  Harrington  & 
ToMn,  and  authorised  Triller,  w  his  agents, 
to  coUect  such  proceeds.  It  also  contained 
tills  clause:  "It  Is  my  intention  by  this  In- 
strument to  fully  oonveor  all  my  Interests  in 
the  hay  whldi  I  mortg^ied  to  the  said  Trll- 
ler on  Hay  4,  1908^  by-  a  written  diattel 
mortgage  lease." 

Upon  the  trial  the  def»idant  sought  to 
prove  that  he  was  the  owner  of  20  tons  of 
loose  luy  and  21  tons  of  stacked  hay,  and 
that  the  plaintiff  took  this  hsy  in  the  writ  of 
rqilevln.  Of  course  the  main  question  to  be 
determined  is.  Who  was  entitled  to  the  pos- 
session of  the  hay? 

Upon  the  trial  Mr.  Goodman,  of  the  Arm 
of  Bratt  &  Goodman,  tesUfled:  "We  were 
agents  tta  the  owner  of  the  land,  Henry  A. 
TrillOT,  for  leasing  it"  An  effort  was  made 
to  show  that  the  agency  of  Bratt  &  Goodman 
for  Triller  was  a  restricted  or  special  agency, 
and  that  thc^  wen  not  the  genoral  agents  of 
the  plaintiff.  The  defense  was  that,  after  the 
chattel  mortgage  lease  had  been  filed,  tbe  les- 
see, Hutchinson,  entered  Into  a  contract  wlHi 
one  Shaw  to  cut  stack,  and  bale  tbe  hay 
for  one-half  of  it,  and  that  Shaw  learning 
about  the  mortgage  to  tbe  plaintiff,  Triller, 
went  to  North  Platte  to  see  Mr.  Bratt  of  the 
firm  of  Bratt  ft  Goodman,  agents  of  Triller, 
and  that  he  had  a  talk  with  Mr.  Bratt  in 
which  It  is  claimed  that  Mr.  Bratt  told  him 
(Shaw)  that  he  might  go  ahead  and  put  up 
the  hay  in  o(mtrovera|y,  but  that  he  should 
leave  one-half  of  It  upon  the  ground.  While 
an  examlnaUon  of  the  bill  of  exc^itions 
shows  that  Shaw  did  not  testis,  oth^  un- 
dortotA  to  relate  what  was  said  In  the  con- 
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remtiott  between  Bratt,  ot  the  firm  of  Bntt 
A  Goodman,  and  Shaw.  It  is  alao  claimed 
tbat  tlie  defendant,  Sadle^  bad  certain  ood- 
versations  with  Vx.  Bratt  along  tba  same 
Une^  and  in  wbteb  Mr.  Bratt  said  tbat  Shaw 
was  to  bare  half  of  the  bay  for  cotttng  It 
Sadie  himself  teatifled  to  a  deal  with  Shaw 
with  reference  to  cntUiv  and  atading  the  bay, 
and  that  he  afterwards  saw  HntehinaMt,  and 
that  he  and  Hntchlnaon  divided  the  bay. 
Sadie  also  teetlfled  tbat  be  talked  with  Good- 
man In  North  Platte,  and  Out  Goodman  aA- 
ed  him  If  he  was  hatiUng  the  hay  from 
fihaw's  and,  wboi  be  told  Goodman  that  be 
was,  then  that  Goodman  told  be  did  not  want 
him  to  haol  any  more  hay  "nntil  they  <mean- 
ing  Bratt  A  Goodman  tat  their  clloi^  IMl- 
ler)  had  got  their  money."  Sadie  thai  te^ 
tilled:  "I  told  hUn  tbat  we  had  divided  the 
hay  and  I  was  going  to  haul  my  half  at  It 
rl^  along;  be  said,  'Ton  can't  do  it,'  and 
I  said  I  was  going  to  do  It  anyhow."  Sadie 
also  testifled  to  a  conversation  with  Mr. 
John  Bratt  (of  the  firm  'of  Bratt  ft  Good- 
man). They  talfced^bont  patting  np  the  hay, 
and  Bratt  told  hhn  that  the  hay  was  mort- 
gaged and  thai  be  (Sadie)  wanted  to  qalt 
He  told  Bratt  tbat  he  was  not  g<dng  to  do 
anything  nuwe,  and  then  Bratt  told  him  to 
go  ahead  providing  Hutchinson  would  give 
up  his  half  oC  the  other  bay,  the  IMUer  hay, 
and  then  HntChlnson  said  tbat  be  was  will- 
ing to,  give  np  the  hay,  and  that  Bratt  at  tbat 
time  made  no  claim  to  both  halves  Of  Oie  Trll- 
ler  hay.  Sadie  testtlled  tbat  at  that  time 
Bnitt  or  Trlller  were  not  rf^imiwg  any  inter- 
est In  the  Trlller  bay  other  than  hal^  which 
Hutdiinson  was  to  have.  Sadie  testifled  that 
Bratt  was  just  claiming  half  of  the  bay  on 
the  ground,  '*tbe  TriUer  half." 

Mr.  Bratt  testifled  as  a  witness  and  denied 
the  statementa  attxibnted  to  him  by  these 
witnesses.  The  defradant  claimed  tbat  he  se- 
-cnred  the  rlj^t  to  take  <me-balf  of  the  hay 
without  regard  to  the  mortgi^  upon  the 
Barney  and  that  he  was  authorized  to  do  so 
by  what  Bratt  said  to  blm.  The  plaintiff  at- 
tempts to  make  the  point  that  there  was  no 
■evidence  to  the  effect  that  Trlller,  the  ^alntlf^ 
authorised  Bratt  to  make  these  statemoits, 
and  had  no  knowledge  that  Bratt  made  such 
statements  or  that  Bratt  in  any  my  ratified 
what  was  done.  While  Mr.  Goodman,  the 
other  monber  of  the  firm  of  Bratt  ft  Good- 
man,'  testified  tbat  Bratt  ft  Goodman  were 
the  agents  of  the  owner  of  the  land  simply 
for  the  purpose  of  'leasing"  it^  yet  tti^ 
seem  to  have  sold  the  bay  after  possession 
was  obtained  nnda  the  writ  of  replevin. 
-Over  the  plaintiff's  objections,  the  defendant 
was  pwmltted  to  introduce  evidence  to  tbe 
effect  thkt,  after  the  chattel  mortgage  had 
tMOk  filed,  Hutdtlnson  had  agreed  with  Shaw 
to  divide  tbe  mortgaged  hay  if  he  @haw) 
would  cut,  stack,  and  bale  it;  tbat  Shaw  de- 
livered his  interest  in  tbe  omtraet  to  the 
•defmdant  Sadie;  and  that  the  hay  was  di- 


vided. There  was  testlinony  to  Aow  ttiat  the 
bay  had  been  divlded'at  Uie  time  the  re- 
plevin suit  was  eonmiaiced,  and  that  Sadie's 
diaz>e  of  bay  under  flie  dlvi^on  mm  taken 
away  from  blm      tbe  replevin  proceedings. 

a%ete  is  a  most  ttraraous  omtentton  that 
tbe  plaintiff,  Trlller,  nevw  antborlaed  Bratt 
to  make  any  statement  whatever  to  either 
Shaw  or  Sadie  to  tbe  ^Eeet  that  any  one 
might  go  ahead  and  cut,  stack,  and  bale  the 
bay,  and  that  Bratt  waa  getting  outside  v€ 
bis  authority  if  he  said  anything  of  tbat 
kind.  It  is  datmed  on  b«balf  of  tbe  idaltttlff 
that,  after  Bratt  A  Goodman  leased  (he  land 
to  Hutchinson  their  powers  ended,  and,  tbat 
being  the  fact,  any  talk  tbat  Bratt  had  witli 
Shaw  or  Sadie  about  cutting  the  hay  and 
dividing  it  was  improperly  received;  it  Is 
also  claimed  tbat  tbe  instructions  of  tbe 
court  improptidy  submitted  to  the  jury  the 
question  of  whether  or  not  Bratt  ft  Good- 
man on  behalf  of  tbe  plaintiff,  Trlller,  had 
agreed  with  Shaw  that  be  (Shaw)  might  have 
half  of  the  bay  tn  consideration  of  cutUng 
and  harvesting  it 

[1,2]  Whether  Bratt  ft  Goodman  were 
"special"  agents  or  "g«ieral"  agents,  they 
were  all  the  agents  there  were,  and  tbey 
seem  to  have  aathorlzed  everything  to  be 
done  that  was  done,  and  they  hardly  have 
tbe  right  to  say  that  they  had  less  authority 
than  they  exercised  for  the  benefit  of  their 
principal.  If  the  hay  had  not  been  cut  the 
plaintiff  would  have  bad  no  hay  and  no 
pay  for  the  nse  of  the  land.  While  Bratt  k 
Goodman  made  a  contract  for  their  principal 
to  take  a  mortgage  upon  the  hay  for  the 
purpose  of  securing  tbe  payment  of  tbe 
amount  promised  to  be  paid  for  the  use  of  the 
land,  it  is  apparent  that  they  would  have 
received  nothing  if  aomebody  had  not  cut  the 
hay,  because  there  would  have  been  nothing 
out  of  which  to  realize  the  rent  money-  If 
the  bay  waa  cut,  the  men  who  cut  It  ought 
to  be  paid,  niere  was  no  hay  before  the 
grass  was  cut  and  cured.  Bratt  ft  Goodman 
had  authority  to  make  the  original  bargain 
for  their  principal.  Tb^  seem  to  have  had 
anthozlt^  to  take  the  snbseQuent  bill  of  sale 
which  waa  dtilvwed  to  them  to  secnre  tbe 
money  due  for  the  rent  of  the  land.  At 
least  they  proceeded.  When  they  got  this 
bill  of  sale,  there  was  Immediately  a  replevin 
suit  under  which  possession  waa  taken,  and 
theiy  sold  tbe  bay  which  th^  got  under 
the  writ  of  replevin.  If  they  had  tbe  au- 
thority to  take  the  bill  of  ssh^  tb^  aniaxent- 
ly  had  tbe  authori^  to  seenre  the  payment 
of  the  money  and  to  collect  It  It  would 
seem  to  be  better  to  bold  that  Bratt  ft  Good- 
man had  the  right  to  Wnd  tb^  prlncUial. 
the  plaintiff,  than  to  hold  that  the  men  who 
cut  tbe  bay,  and  therefore  made  It  valuable 
to  the  plaintiff  and  enabled  him  to  get  bis 
money  out  of  It,  are  to  do  without  the  mon^ 
necessary  to  pay  them  for  tbtSx  lab(w.  Bratt 


Digitized  by 


Google 


Nek) 


781 


ft  Goodman  zealously  looked  after  the  Inter- 
est of  tbelr  princiikl,  TilUer.  TMUer  has 
aoc^ted  the  ptoceeds  of  the  twoperty  and 
the  work  of  Bratt  A  Goodman  ai  his  agents. 
During  ttie  smniiier.  when  It  was  apparent 
that  Hntddnson  was  not  going  to  cat  the 
bay  upon  whldi  Trlllar  had  the  lien  of  the 
chattel  mortgage  lease,  and  afterwards  when 
Shaw  waa  aboat  to  qnlt,  and  when  Sadie  was 
■about  to  quit,  then  Bratt  A  Goodman  were 
actlTe  In  getting  the  hay  cut  and  stack- 
«d  so  that  they  could  get  the  rent  of  their 
principal  out  of  it.  Of  course.  If  Sbaw 
had  not  cnt  the  grass,  it  would  have  been 
left  standing  and  would  not  have  been  hay. 
It  would  have  gone  back  into  the  ground 
again;  but  when  Bratt  ft  Goodman  told 
Shaw  to  go  ahead  and  cut  the  grass  and 
leave  half  of  It  on  the  ground,  and  when 
Bratt  tells  Sadie  to  go  ahead,  they  are  both 
exercising  business  thrift  on  behalf  of  their 
principal.  While  it  Is  true  that  Mr.  Bratt 
testified  that  he  was  not  acquainted  with 
Shaw,  be  did  not  fully  deny  his  conversation 
with  Sadie;  but,  whatever  this  testimony 
may  have  been,  It  was  fairly  submitted  to 
the  Jury,  and  the  Jury  found  In  favor  of  the 
men  who  cat  and  stacked  the  hay. 

In  Tlew  of  what  was  done  In  the  premises 
bf  Bratt  h  Goodman  on  bdialf  of  their  prln- 
clpal,  we  think  that  the  Inatmcttons  of  the 
court  to  the  Jury  were  oorrect,  and  that, 
when  the  Jury  found  against  the  plalntifT, 
th^  determined  the  agmcy  of  Bratt  &  Good- 
man to  be  goieral  agew^  to  lease  the  land 
and  collect  the  rent  nie  agency  was  shown. 
Crllly  T.  Royle,  87  Neb.  807,  127  N.  W.  201 ; 
Cooper  ft  Cole  Bros.  Ox^r,  90  Neb.  209, 
133  N.  W.  243;  Cr^hton  t.  Flnlayson,  46 
Neb.  4S7,  64  N.  W.  1103;  Thomson  v.  Sbel- 
ton,  49  Neb.  644,  68  N.  W,  1065;  Qulnn  v. 
Dresbacb,  75  Cal.  169,  16  Pac.  762,  7  Am.  SL 
Rep.  138;  Kasson  v.  Noltner,  43  Wis.  646; 
Brown  T.  Bno,  48  Neb.  638,  67  N.  W.  434; 
Bankers'  Life  Ins.  Go.  v.  Bobbins,  65  Neb. 
117,  75  N.  W.  686;  Phcenlx  Ins.  Co.  v.  Walter, 
51  Neb,  182,  70  N.  W.  038;  Faulkner  v. 
Sinuns,  66  Neb.  296.  .89  N.  W.  171,  94  N.  W. 
113 ;  Obenie  t.  Burke,  30  Neb.  581,  46  N.  W. 
838.  The  acts  of  Bratt  ft  Goodman  on  be- 
lialf  of  their  principal  seem  to  have  been 
ratified.  Not  one  of  them  has  been  dis- 
avowed. 

Notwithstanding  the  ingenious  and  plaus- 
ible argument  of  counsel  for  the  plaintiff, 
we  are  constrained  to  hold  that  the  trial 
court  committed  no  error  in  the  Instructions 
givea  and  rnllngs  made,  and  that  the  judg- 
ment was  pn^wrly  rendered  tot  the  defend- 
ant. 

The  Judgment  of  the  district  coort  is  af- 
firmed. 

FAWOBTT,  LETCTON,  and  SEDGWICK, 
JJ^  ooncnr  In  the  condnslon  only. 


CRONK  T.  GRONK.    (Mo.  17,024.) 
(Sopreme  Coort  of  Nebraska.  Nov.  27,  1012.) 

fSyllahut  hy  the  Court.) 

DivoBca  (1 130*)— Extreme  CBnBLTT. 

Decree  grantlDg  a  husband  a  divorce  on 
the  ground  of  extreme  cruelty  affirmed  as  a 

S roper  disposition  of  the  ease  under  the  evi- 
ence. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  442-446;  Dec  Dig.  S  130.*] 

Reese^  C.  J.,  and  Fawcett,  J.,  dissenting. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Troop,  Jndgfr 

Action  by  George  P.  Oronk  against  Cora  U 
Cronk.  Judgmoit  for  plalntU^  and  d^end- 
ant  appeals.  Afllrmed. 

W.  W.  Slabsugh  and  G.  W.  Shields,  both 
of  Omaha,  for  appellant  Crane  &  Boucher 
and  Jefferis,  Howell  ft  Tonlson,  all  of  Oma- 
ha, for  appellee. 

ROSE,  X  The  parties  are  husband  and 
wife.  The  husband  is  plalntUf,  and  the  trial 
court  granted  him  a  divorce  on  the  ground 
of  extreme  cruelty.  The  wife  appeals  and 
insists  that,  under  the  evidence,  the  divorce 
should  not  have  been  granted. 

They  were  married  September  18,  1906, 
and  the  suit  was  commenced  June  20,  1910. 
The  Intervening  time  was  full  of  sensation 
and  scandal.  Both  had  been  previously  mar- 
ried and  divorced.  They  lived  In  Omaha. 
Evidence  relating  to  what  occurred  after 
they  became  husband  and  wife  fairly  estab- 
lishes the  following  facts:  Defendant  ac- 
cused her  husband  of  marital  infidelity,  and 
at  the  trial  was  unable  to  prove  her  charg- 
es, though  she  had  previously  given  them 
wide  publicity.  She  clandestinely  took  his 
watch  and  other  articles  of  iwrsonal  prop- 
erty and  pawned  them  to  secure  money  for 
herself.  She  accepted  from  her  husband 
money  and  transimrtation  for  a  trip  to  Vir- 
ginia to  visit  her  relatives,  and  consented  to 
his  going  to  California  at  the  same  time  to 
visit  his  childroi  by  a  former  wife.  After 
he  left  Omaha  pursuant  to  this  understand- 
ing, she  secretly  followed  him  and  spied  up- 
on him  while  he  was  visiting  with  his  chil- 
dren at  Long  Beach.  She  fals^  Intimated 
to  police  officers  there  and  at  Los  Angeles 
that  her  husband  was  having  improper  re- 
lations with  his  former  wife  and  Importuned 
them  to  arrest  him.  In  California  she  de- 
liberately gave  newi^pw  publicity  to  her 
simulated  wrongs  and  made  him  and  his 
children  the  subjects  of  sensational  notori- 
ety and  scandal.  In  Omaha  die  went  be-' 
fore  the  grand  Jury,  telsely  charged  him  with 
wife  desertion  and  nonsupport,  and  attempt- 
ed to  have  him  arrested.  She  directed  pub- 
lic attODtlon  to  her  scandalous  relations  with 
her  husband  by  harrying  after  him  In  the 
pabllc  streets  of  Omaha,  by  calling  to  him, 
and  by  giving  pnbUdtr  to  bar  nnfonnded 
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suspldoDS.  Sbe  went  personally  to  eminent 
dtlzena  who  were  fraternal  brethren  of  her 
huBband  and  falsely  accused  blm  of  deser- 
tion and  nonsupport  with  a  view  to  having 
him  Invest^ted  by  his  lodge  and  disgraced. 
She  was  wholly  unable  to  disprove  this  con- 
duct In  some  form  it  was  often  repeated. 
It  was  deliberate  idanned,  and  appeared 
to  get  worse.  There  la  convincing  proof  that 
It  robbed  her  husband  of  his  peace  of  mind, 
made  his  marital  relations  Intolerable,  and 
seriously  Impaired  his  health.  It  amounted 
to  extreme  cruelty  within  the  meaning  of 
the  divorce  laws.  His  conduct  Is  assailed 
by  his  wife,  but  the  proota  do  not  Justify  a 
finding  that  he  was  guilty  of  such  miscon- 
duct as  would  warrant  a  court  of  equity  In 
dismissing  his  suit  on  that  ground. 

Defendant  offered  a  vaaCamount  of  testi- 
mony to  establish  condonanon.  If  fall  cre- 
dence could.be  ^ven  to  the  witnesses  who 
testified  ttt  favor  of  defendant  on  that  issue, 
the  defense  might  be  eatabllBhed,  but  th« 
trial  court,  under  all  the  drcamstances,  prop- 
erly disbelieved  their  testimony  on  material 
matters.  After  the  alleged  condonation,  de- 
fendant's conduct  was  more  cruel  than  he- 
fore.  A  careful  consideration  of  the  entire 
record  leads  to  the  condudon  that  the  find- 
ings below  were  right,  and  that  the  divorce 
was  properly  granted.  An  analysis  of  the 
evidence  would  not  benefit  the  parties  nor 
improve  the  literature  of  tbe  court  ,It  has 
all  been  carefully  examined,  tunrerer,  and 
the  decree  below  is  adopted  as  correct 

Affirmed. 

RBESE,  a  3.  (dissenting).  Having  read 
the  abstract  containing  the  proceedings  upon 
the  supplemental  hearing,  I  am  compelled  to 
dissent  from  the  opinion  of  the  majority  In 
this  case.  After  the  submission  of  the  case 
to  the  district  court,  quite  a  lengthy  memo- 
randum opinion  was  written  and  filed  by  the 
judge  who  heard  and  decided  the  case.  A  por- 
tion of  that  opinion  Impresses  me  most 
strongly.  After  discussing  another  feature 
of  the  case,  the  court  says:  "But  apart  from 
this,  what  seems  to  be  Improbable  In  plaln- 
tifTs  testimony  is  that  these  persons  should 
be  together  even  as  much  as  plaintiff  admits 
they  were,  and  under  the  circumstances  they 
were,  and  yet  at  no  time  were  familiarities 
of  any  nature  Indulged  in,  or  even  suggested, 
as  plaintiff  testifies.  Knowing  these  parties 
as  I  do,  and  have  come  to  know  them,  since 
this  litigation  commenced,  particularly  the 
defendant  and  knowing  as  I  do  that  her  per- 
sistent and  almost  nnceaslng  effort  and  ob- 
ject has  been  to  reinstall  herself  in  her  hus- 
band's favor,  whether  for  good  or  evil,  I 
need  not  now  say,  I  can  scarcely  conceive  It 
possible  for  these  two  persons  to  have  been 
together  for  even  as  much  as  nine  nights 
from  7  or  7:30  to  10  or  11  o'clock,  according 
to  plaintiff's  testimony,  or  much  later,  accord- 
ing to  defendant's  testimony,  In  a  room 
alone,  and  yet  neither,  at  no  time,  having 


made  any  advances  of  familiarity  to  tbe  oth- 
er; that  at  no  time  throughont  the  entire 
series  of  visits  did  anything  occur  between 
them  but  what  might  be  expected  to  oecnr 
between  two  strangers.  Such  a  thing,  of 
course,  was  possible,  but,  In  the  very  nature 
of  things  it  aeons  to  me  It  would  not  be 
probable." 

There  are  many  things  stated  in  the  opin- 
ion which  reflect  strongly  upon  the  conduct 
and  character  of  defendant,  and  which  are 
probably  merited,  but  for  tbe  purpose  of  this 
dissent  need  not  be  set  out  The  question 
submitted  upon  this  supplemental  hearing 
was  whether  there  had  been  a  condonation 
after  the  rendition  of  the  decree  of  divorce 
in  favor  of  plaintiff,  the  husband.  It  Is  al- 
leged by  defendant  that  after  the  decree  was 
rendered,  and  while  the  cause  was  pending 
In  the  Supreme  Court  on  appeal,  the  parties 
became  reconciled,  lived  and  cohabited  to- 
gether as  husband  and  wife.  There  was  a 
mass  of  evidence  introduced,  aside  from  the 
direct  and  positive  testimony  of  defendant, 
which  tended  to  establish  that  ftict  The 
testimony  of  plaintiff,  In  denial  of  the  state- 
ments of  defendant  and  her  witnesses;  is 
equally  strong  and  emphatic,  and  yet  he 
shows  by  his  own  statements  that  he  was 
often  in  the  room  of  defendant  of  ev^ilnga, 
but  seeks  to  explain  bis  presence  there  by 
testifying  that  those  visits  were  at  tbe  solici- 
tation of  defendant  for  the  purpose  of  advis- 
ing her  upon  matters  of  her  business  upon 
which  she  was  considering,  and,  in  part  at 
least,  in  which  she  was  engaging.  The  con- 
sideration of  this  mass  of  evidence  with  the 
knowledge  of  both  parties,  as  gained  by  Qie 
same  Judge  upon  the  hearing  of  the  trial  of 
the  prlu:lpal  case,  no  doubt  prompted  the 
remarks^by  the  court  above  quoted.  It  was 
but  the  measurement  of  both  parties,  applied 
after  their  vile  lives  had  been  uncovered  and 
laid  bare  to  the  court,  and  which  forced  the 
Judicial  mind  to  the  announcement  made. 

It  is  shown  that  this  Is  the  third  matrimo- 
nial venture  by  plaintiff  and  the  second  by 
defendant,  each  made  possible  by  the  di- 
vorce route,  now  much  traveled  to  the  dis- 
grace of  the  American  people.  Near  the 
close  of  the  opinion  the  district  court  makes 
use  of  the  following  language:  "Again, 
speaking  for  the  state  as  a  party  to  these 
proceedings,  so  much  of  crimination  and  re- 
crimination already  has  been  Indulged  in  be- 
tween these  parties  that  I  am  satisfied  do 
good  could  possibly  result  from  any  attempt 
at  reunion.  Better,  far  better,  and  now 
more  than  ever,  both  for  themselves  and  tbe 
public,  that  these  persons  be  divorced  and 
this  tiresome  and  unprofitable  Utigatlon  end." 
To  this  doctrine  I  cannot  agree.  The  legiti- 
mate conclusion  to  be  drawn,  though  not  so 
intended  by  the  court  must  be  that  since 
the  parties  have  so  tat  graduated  In  ^  and 
uncleanness  and  by  their  "crimination  and 
recrimination"  have  laid  open  to  the  public 
gaze  the  immorality  of  the  life  of  each,  and 
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that  owing  to  that  fact  "no  good  could  pos- 
sibly result  from  any  attempt  at  reunion," 
therefore  It  would  be  "better,  far  better,  and 
now  more  tban.  ever,  both  for  themselves  and 
the  public,"  tbat  tbey  be  divorced,  and  "this 
tiresome  and  unprofitable  litigation  end." 
Judging  tbe  future  by  the  past  in  the  lives 
of  these  two  people,  I  fear  the  decree  would 
not  lULve  that  salutary  effect  On  the  con- 
traiy,  each  would  thereby  be  turned  loose 
upon  society  wltb  tbe  rU^ht  to  embark 
In  new  matrimonial  schemes  with  other  par- 
ties, much  to  tbe  enjoyment,  doubtless,  of 
these  litigants,,  but  to  tbe  disgrace  of  the 
state  and  the  crushing  of  the  hopes  and 
hearts  of  others. 

The  divorce  laws  were  never  Intended  for 
such  abuses.  Since  divorces  have  been  grant* 
ed,  in  the  earliest  days,  they  have  only  been 
Intended  for  the  protection  of  the  Innocent, 
but  never  as  a  reward  for  wrongs  and  crimes 
committed.  Where  each  party  Is  guUty  of 
such  conduct  as  might  be  grounds  for  di- 
vorce 1!Dr  one,  had  the  applicant  been  inno- 
cent. It  was  never  Intended  that  the  sacred 
bond  of  marriage  should  be  severed  because 
both  were  guilty.  It  does  not  follow  that, 
because  a  reunion  la  rendered  Improbable, 
by  reason  of  the  Iniquities  of  both  parties  a 
divorce  should  be  granted  Id  order  that  they 
may  form  "unions"  with  others,  and  In  and 
by  which  the  disgraceful  courses  of  life  may 
be  further  pursued  in  fresher  and  greener 
fields.  This  Is  the  teaching  of  the  whole  the- 
ory of  the  divorce  laws  of  this  country.  To 
my  mind  It  Is  clear  as  the  noonday  sun  that 
this  divorce  should  not  be  granted  to  either 
party.  Neither  Is  entitled  to  It,  and  neither 
should  receive  It.  If  they  do  not  desire  to 
be  reunited,  they  can  remain  separate,  but 
should  nev^  be  permitted  to  contaminate 
other  lives  under  tbe  guise  of  "holy  matri- 
mony,** 

For  these  reasons  the  whole  proceeding 
shoold  be  dismissed  and  the  merited  and  un- 
qnallfled  condemnation  of  the  court  placed 
upon  it 

FAWCEfrr,  J.,  concurs  In  tbe  dissent 


In  re  WICKSTRUM. 
WICKSTRUM  V.  HUNGER,  Chief  of  Police. 

(No.  17.7780 
(Supreme  Court  of  Nebraska.   Nov.  27,  1912.) 
(ByUahut  hf  the  Court.) 

CORBTXTUnONAI.  I4A.W  (|  23S*)— MUHIOXPAI, 
COBPOBATIORS  9  703*)--USI  Ot  STBEBTB— 
OPBRATIOn  OF  MOToa  TBHIOUES — VAUniTT 

or  Obdirakce. 

▲  provision,  in  a  general  ordinance  of  tbe 
lAtj  of  Lincoln  rerolating  the  use  of  motor  vehi- 
cles, that  "it  shall  be  unlawful  for  an;  person 
operating  a  motorcycle  to  carry  another  person 
on  said  machine,  in  front  of  the  operator," 
heldt  to  be  general  with  respect  to  all  members 
of  the  class  affected,  to  be  based  open  a  reason- 
able clasrification,  and  to  be  a  valid  ei.^Be  of 


the  police  pon-er  of  the  city,  in  protecting  the 
safety  of  travelera  on  the  city  streets  and  per- 
sons carried  on  motorcycles. 

[Ed.  Note. — For  other  cases,  we  Constitu- 
tional Law,  Cent  Dig.  %  683 ;  Dec  Dig.  |  2S&:* 
Municipal  Corporations,  Cent  Dig.  H  160B- 
1613;  Dec  Dig.  f  708.*] 

Appeal  from  District  Court,  Lancast» 
County;  Stewart  Judg& 

Apiillcatton  ot  Parker  M.  Wickstnim  for  a  - 
writ  of  habeas  corpus  against  Bmest  Hun- 
ger. Chief  of  Police  of  the  City  of  Lincoln. 
From  a  judgment  denying  the  writ  petition- 
er appeals.  Affirmed. 

Barton  Oreen,  of  Lincoln,  for  appellant 
Fred  C.  Foster  and  D.  H.  McClenahan,  both 
of  lincoln,  for  appellee. 

LETTON,  J.  Appellant  was  arrested  and 
convicted  of  the  violation  of  a  dty  ordinance 
providing  that  "it  shall  be  unlawful  for  any 
person  operating  a  motorcycle  to  carry  an- 
other person  on  said  machine  In  front  of  the 
operator."  This  provision  Is  embraced  with- 
in a  general  ordinance  regulating  the  use  of 
motor  vehicles  In  the  dty  of  Lincoln.  Hav- 
ing failed  to  pay  the  fine  and  costs  adjudged 
against  him,  be  was  committed  to  Jail.  He 
applied  to  tbe  district  court  for  release  upon 
a  writ  of  hal>eas  corpus,  on  the  ground  that 
the  ordinance  was  unreasonable  and  void, 
and  from  a  denial  of  tbe  writ  he  has  ap- 
pealed. 

Summarily  stated,  his  contention  is  that 
the  ordinance  arbitrarily  Invades  personal 
rights ;  that  a  motorcycle  Is  a  type  of  motor 
vehicle  which  Is  no  more  dangerous  to  oper- 
ate with  sT  passenger  In  front  than  an  ordi- 
nary electric  automobile,  which  is  usually  a 
glass-Inclosed  cab  In  which  passengers  may 
occupy  a  seat  directly  In  front  of  the  opera- 
tor. From  these  fticte  he  argues  that  where 
a  restraining  law  or  ordinance  is  against  a 
class,  or  one  type  of  a  class,  that  type  or 
class  must  be  more  dangerous  than  others, 
or  legislation  against  It  cannot  be  upheld. 
The  testimony  la  that,  when  a  person  Is  car- 
ried In  front  of  the  operator  upon  a  n^otor- 
cyde,  he  sits  betweoi  the  handlebars  of  the 
machlDe,  directly  over  the  gasoline  tank; 
that  while,  by  leaning  the  body  or  moving 
the  head  to  one  side,  tbe  operator  may  see 
directly  in  front,  the  presence  of  the  pas- 
senger obstructs  the  view  to  some  extent 
It  is  also  shown  that  several  Instances  have 
occurred  of  fuel  tanks  leaking  and  catching 
flre^  and  that  in  case  of  ecddoit  it  Is  dlfflcolt 
or  almost  impossible  for  the  person  carried 
to  get  out  from  between  the  handlebars. 
It  is  also  shown  tliat  such  vehldes  may  be 
operated  at  a  speed  of  firom  30  to  60  miles 
per  hour,  and  that  upon  wet  pavements  tliey 
are  more  lUiely  to  sl^  than  four-wheeled 
vehicles.  ' 

The  principles  controlling  the  question  pre- 
sented are  so  well  settled  in  this  state  as 
scarcely  to  require  repetltton:  "Courta  will 
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not  ordinarily  toqulre  into  the  mottve  of  a 
dty  council  in  Its  exercise  of  a  discretionary 
power  conferred  upon  ft  by  the  Leglslatare." 
Bnders  v.  Friday,  78  Neb.  510,  111  N.  W. 
140,  15  Ann.  Cas.  686.  In  Peterson  t.  State^ 
79  Neb.  132,  112  N.  W.  306,  14  L.  K.  A.  <N. 
S.)  292,  126  Am.  St.  Bep.  661,  It  is  said: 
"It  iB  a  general  mle  that  the  determination 
of  the  question  whether  or  not  an  ordinance 
Is  reasonably  necessary  for  the  protection  of 
life  and  property  within  the  dty  Is  commit- 
ted In  the  first  Instance  to  the  municipal 
authorities  thereof  by  the  Legislature.  When 
they  hare  acted,  and  passed  an  ordinance, 
it  Is  presumptively  valid;  and,  before  a 
court  win  be  justified  In  holding  their  action 
Inralid,  the  unreasonableness  or  want  of  ne- 
cessity of  such  measure  for  the  public  safety 
and  for  the  protection  of  life  and  property 
should  be  clearly  made  to  appear.  It  should 
be  manifest  that  the  discretion  imposed  on 
the  municipal  authorities  has  been  abnsed 
by  the  exercise  of  the  power  conferred,  by 
acting  in  an  arbitrary  manner,"  See,  also, 
In  re  Anderson,  69  Neb.  686,  96  N.  W.  149, 
5  Ann.  Cas.  421.  We  think  there  la  such  a 
distinct  difference  between  the  operation  of 
a  motorcycle  and  of  ordinary  motor  vehicles 
as  to  Justify  the  enactment  of  the  ordinance. 
Even  If  it  be  true  that  relation  in  respect 
to  passengers  obstructing  the  view  of  the 
driver  would  be  proper  as  to  other  classes  of 
motor  vehldes,  perhaps  the  authorities  have 
only  made  a  beginning.  It  may  be  presumed 
that,  if  the  dty  authorities  become  convinc- 
ed of  the  necessity  of  furth^  safeguarding 
the  lives  of  the  inhabitants  of  thft  dt7>  they 
will  take  steps  to  do  so.  It  seems  dear  that 
the  provision  complained  of  was  intended  to 
protect,  not  only  ordinary  travelers  on  the 
streets  from  the  danger  that  might  accrue 
from  the  obstruction  to  the  vision  of  the 
operator  of  such  a  speedy  vehicle,  but  It 
was  also  intended  to  avoid  the  danger  of 
acddent  to  the  person  carried. 

The  ordinance  is  general  with  respect  to 
all  persons  who  opmite  motorcycles,  and 
since  it  treats  all  members  of  that  class 
alike,  and  the  dasslflcatlon  is  founded  upon 
a  reasonable  basis.  It  was  within  the  power 
of  the  dty  eovndl  to  adopt  the  same 

We  find  no  otot  In  the  judgment  of  the 
district  oonrt  and  it  is  thovfore  affirmed. 


BRADFORD  v.  BEE  BLDQ.  GO.  (No.  16,822.) 
(Supreme  Oonrt  of  Nebraska.  Nov.  27,  1912.) 

(SvUabmt     th«  Own.) 

Habtbb  and  Servant  (|  217*)— Danqkbodb 
Mauhikebt— AsBxmPTioN  of  Bisk. 

It  is  the  duty  of  the  employer  to  furnish 
a  reasonably  safe  place  for  hiB  employ^  to 
work;  but  if  a  macnloe  which  is  a  necesBary 
part  of  the  equipment  is  unsafe,  because  not 
suf&dently  protected  to  prevent  contact  with  it, 
and  the  employ^  has  full  knowledge  <^  its  con- 
dition, and  takes  charge  thereof,  with  the  other 


madilneiTt  without  objection,  and  la  injored  by 
coming  la  contact  with  the  exposed  machine, 
he  will  be  held  to  have  assumed  the  risk  of 
such  injury. 

[Ed.  Note.-~For  other  cases,  see  Master  and 
Servant,  Ouit  Dig.  H  574-600;  Dec  Dig.  | 
217.*] 

Api>eal  from  Dlatriet  Ooor^  Dodi^  Oom- 
ty;  Day,  Judge. 

Action  by  Ida  Bradford,  administratrix  of 
Oharles  Bradford,  against  the  Bee  BnUding 
Company.  Judgment  for  Jfff^jf^ii*,  and 
plaintur  appeals.  AfDrmed. 

W.  W.  Slabangh,  of  Omaha,  for  appdlanL 
Oreen^  Breckenrldge,  Onrley  ft  Woodrough* 
of  Omaha,  tor  appellea 

8BEDGWI0E,  'J.  In  the  basement  of  the 
Bee  Building,  in  Omaha,  there  Is  compUcat- 
ed  machinery.  Including  dynamos,  oonunuta- 
tors,  and  gaierators  for  fumiahlng  power  to 
printing  presses  and  oth«  madilneiy  In  the 
building,  and  for  famishing  Ught  to  the  va- 
rious other  occnpants  of  the  bnlldlng.  For 
ventilating  the  baaonent  thore  was  idaced 
therein  a  tan,  described  by  the  partUi  aa  a 
large  section  ten,  with  arms  like  a  boat  pro* 
peller,  which  ran  about  pne-haU  inch  from 
the  two  crossbars,  one  perpendienlar  and 
the  other  horlwntal,  into  which,  at  tbdr 
junction,  die  pivot  of  the  fan  revotred. 
There  was  no  screen  or  guard  or  protection 
over  the  fan,  except  these  two  bara  crossing 
before  It  at  right  antfes  to  each  other. 
Bradford  was  an  empioy£  of  the  defendant 
company  in  the  capadty  of  an  electrical  en- 
gineer. While  In  that  onployment  he  passed 
In  tnmt  of  this  fan,  and  alleged  that  his 
hand  was  brought  into  the  tan  and  injured. 
He  brought  this  action  in  the  district  court 
for  Douglas  county  to  neover  the  damages 
sustained.  Upon  the  dose  of  the  pUdntUTs 
evidence^  the  defendant  moved  tJw  court  for 
an  Instruction  to  find  in  its  favor.  The 
court  inatracted  tiie  Jury  to  find  a  verdict  In 
favor  of  the  defoidant,  and  the  lOalntiff  lias 
appealed. 

The  tan  revolved  rapidly,  and  had  great 
power,  to  remove  the  air  from  the  basemoit 
and  force  It  out  of  tbe  building.  The  fir^ 
contention  Is  that  the  defendant  was  negli- 
gent in  not  further  iwotectlng  the  fan ;  that 
the  fan  was  a  dangerous  instrument,  and 
should  have  been  covered  with  a  screen,  or 
otherwise  so  protected  as  to  prevent  the  em- 
ployes of  the  defendant  from  coming  into 
contact  with  It  It  Is,  of  course,  the  duty 
of  an  employer  to  furnish  his  employee  with 
a  safe  place  In  which  to  work,  and  there  ap- 
pears to  be  sufficl^t  evidence  In  this  record 
from  which  the  jury  might  have  found  that 
tbe  defendant  had  &Iled  In  this  respect  The 
duty  of  the  employer  to  furnish  a  safe  place 
for  his  employes  to  work  is  an  important 
one.  He  has  the  control  of  such  matters, 
and  is  in  a  position  to  know  whether  his 
building  and  machinery  are  properly  con- 
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structed  and  guarded.  II  we  conclade  tliat 
tills  fan  sbould  have  been  covered,  and  that 
the  defendant  was  n^ligent  In  that  regard, 
we  stiU  have  the  qaestions  of  assumption  of 
risk  and  contributory  negligence  to  deter- 
mine. These  questions  have  been  before  the 
conrta  everywhere  very  often,  and  this  court 
has  frequently  considered  them.  Some  prop- 
ositions governing  their  applications  In  ac- 
tions for  personal  Injuries  have  been  so  firm- 
ly settled  in  the  earlier  dedslona  that  the 
courts  are  not  now  at  liberty  to  overturn 
them.  If  the  law,  as  it  has  long  been  estab- 
lished in  this  state,  is  nujost  to  the  em- 
ploy£,  it  devolves  upon  the  people,  through 
the  L^lslature,  to  correct  It.  Under  the 
law,  as  it  now  Is,  even  If  a  machine  or  in- 
strument la  Imperfect  and  dangerous,  an  em- 
ploy€,  who,  without  objection,  uses  It  with 
full  knowledge  of  its  condition,  assumes  the 
risk  of  Injury  In  Its  use.  And  when  the  em- 
ployer Is  guilty  of  negligence,  causing  Injury 
to  the  employ^,  be  Is  not  liable  in  damages 
if  the  employ^  Is  also  guilt?  of  negligence  di- 
rectly contributing  to  the  Injury. 

Applying  the  so  long-established  principles 
of  law,  the  plalntUTs  case  must  fall.  Mr. 
Bradford  was  an  electrical  engineer  of  20  or 
more  years'  experience.    It  was  because  of 
this  experience  that  be  was  Intrusted  with 
the  management  of  this  complicated  machin- 
ery. Mr.  Parker  was  his  superior;  but,  when 
Mr.  Parker  was  away,  Mr.  Bradford  was  In 
full  Charge  and  cimtrol  of  the  room  and  ma- 
chinery. This  waa  generally  the  case  in  the 
evening  and  fore  part  of  the  nli^t,  and  Mr. 
Bradford  was  aloue  In  cbai^  when  the  ac- 
cident happened.   At  aach  times  this  fan 
ran  tor  bis  benefit,  If  IX  ran  at  all.  He  was 
not  accustomed  to  keev  It  nmning  when  he 
was  alone  In  the  evening.    Qenerally  Mr. 
Faricer  turned  it  off  when  he  leCt  the  build- 
ixtg  In  the  afternoon.  Whea  he  failed  to  do 
8C^  Mr.  Bradford  tamed  it  ott  hlmaelf.  He 
sftys  tliat  on  tbia  occasion  he  did  not  know 
it  yn»  ninnlng ;  but  It  was  bis  duty  to  know, 
and  to  determine  for  himself  whether  It 
should  continue  to  run.  He  discovered  that 
aomfithing  was  wrcmg  in  the  electrical  machin- 
ery, and  had  bem  directed  to  attend  to  such 
matters  at  once,  and  instructed  that  great 
dangra  to  the  machinery  and  building  might 
result  almost  instantly  If  the  generators  or 
other  electrical  machinery  became  out  of  or- 
der.   Tbere  was  a  narrow  passageway  in 
front  of  thia  fan,  which  be  says  was  some 
eight  feet  shorter  way,  to  the  machinery 
where  be  had  observed  trouble,  than  the 
passageway  usually  used.    In  his  haste  to 
remedy  the  fault  In  the  machinery,  he  took . 
the  shorts  way,  which  was  dangerous,  and 
while  passing  the  fan  his  hand  was  drawn 
into  it  by  the  air.    If  be  waa  not  himself 
negligent  In  carrying  bis  band  so  close  to 
the   fan.  the  danger  was  certainly  easily 
avoidable.   Be  kuew  all  of  the  existing  con- 


ditions. The  apprehended  danger  to  the  elec- 
trical machinery  was  not  so  Imminent  as  to 
Justify  risking  human  life  or  limb  to  remet^ 
It,  and  yet  he  rushed  by  the  fan  and  placed 
his  hand  where  it  was  Injured  thereby.  The 
fan  was  a  part  of  the  permanent  equipment 
of  the  building.  He  undertook  to  manage  it 
with  the  rest  of  the  apparatus,  and  made  no 
objection  on  account  of  any  supposed  danger- 
ous condition.  Blther  he  allowed  himself  un- 
necessarily to  become  so  unreasonably  excited 
as  to  fall  to  use  his  senses,  or  else  he  de- 
liberately assumed  the  risk  of  accident  In 
either  case,  under  the  long-established  law 
of  this  state,  he  cannot  hold  bis  employer 
liable  for  the  consequences. 

This  action  now  appears  In  the  name  of 
the  administratrix  of  his  estate.  It  Is  said 
that  since  the  trial  below  Mr.  Bradford  has 
^ed.  The  defendant  questions  this  state- 
ment, and  raises  questions  as  to  the  regu* 
larlty  of  the  appeal  to  this  court  We  have 
preferred  to  dispose  of  the  case  upon  Its 
merits.  The  evidence  was  not  sufficient  to 
support  a  verdict  for  plaintiff,  and  the  court 
was  right  in  directing  a  verdict  for  defend- 
ant. 

Afilrmed. 


KISBB  V.  CHICAGO,  B.  &  Q.  B.  CO. 
(No.  16,864.) 

(Supreme  Court  of  Nebraska.  Nov.  27, 1912.) 

(SyUabut  hy  the  Court.) 
O^BBisas  (i  228*)— Shipusnt  of  Live  Stock 

— DeLAT  hi  TBANSPOBIATZon— BVIDENCK. 

Verdict  a«unat  a  carrier  for  damages  re- 
sulting from  delay  in  transporting  live  stock 
to  market  held  sostained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  957-960;   Dee.  Dig.  |  228.*] 

^peei  from  District  Court,  Harlan  Coon' 
ty;  Dungan,  Judge. 

Action  by  WUllam  Klser  against  the  Cht- 
cag6,  Burlington  Si  Qulncy  Railroad  Com- 
I»ny.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Byron  Olark  ftnd  A.  R.  Wells,  both  of 
Omaha,  and  W.  6.  Morlan,  of  McCook,  fbr 
appellant  John  ffiv^son,  of  Alma,  for  ap* 
pellee. 

boss;  J.  The  suit  waa  brought  to  re- 
cover damages  in  the  sum  of  ¥1?S.83  for  de- 
fendant's delay  in  transporting  a  car  of  hogs 
loaded  at  Woodruff,  Kan.,  February  18,  1900, 
and  delivered  at  St  Joseph,  Mo.,  too  late  for 
the  market  February  16,  1909.  Plahitlff 
pleaded  that  the  consignment  ^  the  ordi- 
nary conrse  of  transportatlou,  would  have 
reached  Its  destination  In  the  morning  of 
February  15,  1900;  that  d^endant  permitted 
the  loaded  car  to  stand  on  its  tratik  at  Wood- 
ruff two  days  during  stormy,  cold  weathw; 
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and  that  In  oonaeqneace  Vu  boga  crowded 
together,  IB  of  ttiem  died,  and  the  others 
depreciated  In  valne.  The  answer  contained 
a  general  denial  and  an  affirmatlTe  plea 
that  plaintiff  undertook  to  load  the  hogs  and 
to  care  for  them  until  they  were  taken  away 
from  Woodruff;  that  he  put  them  Into  the 
car  during  a  snowstorm,  which  Increased  in 
severity  untU  It  blockaded  defendant's  rail- 
road; that  by  reason  of  the  blo(^de  de- 
fendant was  nnable  to  transport  the  car  any 
earlier  than  It  did;  and  that  the  delay  and 
the  resulting  Injuries  were  caused  by  the 
storm,  and  by  want  of  ordinary  care  on 
part  of  plaintiff  in  loading  the  car  when  it 
was  storming  and  In  falling  to  give  the  hogs 
proper  care  while  they  were  at  Woodruff. 
Plaintiff  recovered  a  verdict  and  judgment 
for  $163.86.    Defendant  appealed. 

The  only  question  presrated  Is  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
There  Is  no  proof  In  the  record,  except  that 
adduced  by  plaintiff.  It  shows:  Two  stock 
trains'  a  week,  going  eastward,  ran  out  of 
Woodruff,  one  Wednesday  at  4  o'clock  In 
the  morning,  and  the  other  at  the  same 
hour  Sunday.  At  night  there  was  no  agent 
at  the  station^  It  was  customary  for  the 
station  agent  to  deliver  the  bill  of  lading 
Saturday  evening  for  Sunday's  shipment, 
for  the  shipper  to  load  the  car  before  4 
o'clock  the  n^  morning,  and  for  the  carrier 
to  take  It  away  shortly  afterward,  de- 
fendant maintained  stockyards  at  Wood- 
ruff. About  6  o'clock  Saturday  afternoon, 
February  13.  1909.  plaintiff  put  80  hogs  in 
the  stockyards,  told  the  agent  what  he  had 
done,  where  the  hogs  were  to  be  shipped, 
and  procured  from  him  the  same  evening  a 
bill  of  lading.  Between  3  and  4  o'clodc  the 
next  morning,  plaintiff  loaded  the  hogs  In- 
to a  stock  ear  on  defraidant's  trade,  and  went 
home.  The  car  was  not  moved  until  Monday 
evening,  did  not  reach  St.  Jracpb  untQ 
Wednesday,  and  the  consignment  was  Injured 
in  the  manner  pleaded  in  tbe  petition. 

Def^-dant  arguea  these  proposltlona  to 
show  the  iDsnfBdency  of  the  evidence:  There 
was  no  delay,  exc^t  at  Woodmfl.  The  con- 
signment was  picked  up  by  the  first  train 
going  east  Ptaintifl  nndertook  to  care  for 
the  hogs  during  the  delay.  He  failed  to 
prove  that  they  were  delivered  to  defend- 


ant for  sblpiueiit  before  the  car  was  taken 

away. 

Defendant's  view  of  the  evidence  relating 
to  the  delivery  is  not  the  only  reasonable 
one.  Plaintiff  testified  in  substance:  There 
was  no  agreement  on  his  part  to  care  for 
the  hogs,  or  to  furnish  a  caretaker  at  the 
station,  or  en  route.  He  learned  about  10 
o'clock  Sunday  morning  that  the  car  had 
not  been  taken  away.  He  promptly  went 
to  the  station,  found  some  of  the  bogs  dead, 
reported  the  conditions  to  the  agent,  under 
his  direction  nailed  grain  doors  on  the  car 
to  protect  the  rest  of  the  hogs  from  the 
storm,  and  afterward  bedded  and  fed  them. 
The  proof  of  these  facts,  when  considered 
with  the  entire  record.  Is  sufficient  to  sustain 
findings  that  the  hogs  would  have  had  less 
protection  from  the  storm  in  defendant's 
stockyards  than  they  had  in  the  car;  that 
what  plaintiff  did  to  protect  and  care  for 
them  was  done  by  direction  of  the  station 
agent;  and  that  plaintiff  surrendered  full 
control  over  the  hogs,  for  the  purpose  of 
shipment,  when  he  loaded  them. 

It  is  also  argued  that  the  evidence  is  tn- 
suffilcient  for  the  following  reasons:  The 
hogs  had  proper  care  at  Woodruff.  There 
was  no  delay  elsewhere.  Defendant  was  pre- 
vented by  an  unprecedented  snowstorm  from 
starting  the  sfalpmoit  sooner. 

The  last  conclusion  thus  stated  by  defend- 
ant Is  not  a  necessary  deduction  from  the 
proofs.  The  testimony  relating  to  the  storm 
is  meager.  Plaintiff  said  it  was  storming 
aoine  when  he  got  the  bill  of  lading,  and 
that  it  was  snowing  quite  a  little  and  blow- 
ing when  he  loaded  the  car.  He  also  said 
he  was  told  about  noon  Sunday  that  one  of 
defendant's  engines  was  stuck  In  a  drift 
west  of  Woodmff.  Neither  the  place  nor  the 
distance  west  was  shown.  ThU  oomea  far 
short  of  proving  an  unprecedented  storm, 
which  occosed  the  delay  In  sh^iplng  the 
hogs,  thoo^  plaintiff  never  before  had  a 
similar  experience.  There  Is  no  evidence 
that  defendant's  road  was  blockaded  be* 
tween  Woodruff  and  St  Josesth,  or  that  the 
car  could  not  have  been  taken  out  promptly 
an  uiglne  or  train  from  the  east 

A  sufficient  reason  for  setting  aside  the 
verdict  has  not  been  given,  and  the  ]ndc- 
meat  la  affirmed. 
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BETEBB  T.  800TTS  BLUFF  OODMTZ. 
(No.  16^.) 
<SawMM  Goart  of  Nabruka.   Nor.  27,  lttl2.) 

riSyUotM  by  <A«  Co«»rf  J 

1.  HxQHWATs  (I  101*)— DuTT  OT  BCunxox- 
PAUTT— Reasonablt  8ar  Condxtion. 

The  road  law  of  this  state  does  not  re- 

Suire  a  countj  or  muoiditality  to  guarantee 
lie  safety  of  its  hishwars  and  streete:  but  it 
is  required  to  keep  them  In  a  reasonably  safe 
condition  for  public  travel. 

[Ed.  Note.— For  other  caMs,  mc  Bl^wtija, 
Cent.  EMg.  H  481*         Dwi.  Diff.  1  181.*] 

2.  HlQHWATS   (I  192*)— lOABIUTT  FOB  DB- 
kVCTH. 

For  a  county  to  allow  an  open  ditch  nearly 
a.  mite  in  length,  and  from  6  to  8  feet  wide, 
with  a  depth  of  bom  26  to  84  Inchea,  to  be 
and  remain  for  many  years  in  the  center  of 
one  of  its  public  roa<u  may  render  it  liable  fbr 
an  injury  caused  thereby. 

[BM.  Note.— For  other  cases,  see  Mghways, 
Cent.  Dig.  H  488-48B;  Dec.  Dig.  f  1^*] 

8.  HlOHWATS  (S  192*)  —  DBBCTB^GONOim- 
BBRT  ACdOBNT—IjABIUTX  OT  OOVHTT. 

Where  injuries  result  to  a  traveler  upon 
such  bjghway,  caused  by  the  combined  effect 
of  the  county's  neglect  and  an  accident,  such 
as  the  sudden  fright  d  an  ordinarily  gentle 
farm  team  of  horses,  for  which  the  driver  is 
in  no  way  to  blame,  toe  county  is  liable  for  the 
injuries  thereby  austained. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  H  483-486;  Dec.  Dig.  f  102.*] 

4.  Appbal  ahd  Erbob  (S  1066*)^BBBOinoVB 
I  WaTBDcmO»&— HABMLBfle  £1BB0B. 

Where  it  clearly  appears  that  the  plaintiff, 
in  an  action  for  personal  injuries,  was  not 
{niil^  of  contributory  negligence,  the  submis- 
sion of  that  questiim  to  the  jury  by  an  errone- 
ous instruction  is  error  vithont  prejudice  to 
the  defendant's  rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220;  Dec.  Dig.  f  1066.*] 

Appeal  from  District  Ooor^  Scott*  Bluff 
Gonnty;  Orlmes,  Jndge. 

Action  by  Ida  M.  Beebe  against  the  Coun- 
ty of  Scotts  Bluff.  Judgment  for  plaintiff, 
and  defoidant  appeals.  Affirmed. 

W.  W.  White,  of  Gering  (Morrow  &  Mor- 
row, of  Scotts  Bluff,  of  counsel),  for  appel- 
lant Wright  &  Duffle,  of  Scotts  Bluff,  for 
appellee. 

BARNES,  J.  Action  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
sustained  by  plaintiff  while  traveling  upon  a 
public  rrad  or  highway  by  reason  of  the 
failure  of  the  defendant  county  to  maintain 
the  road  in  a  reasonably  safe  condition  for 
the  public  use.  On  the  trial  in  the  district 
court  of  Scotts  Bluff  county,  the  plaintiff 
liad  the  verdict  and  jadgmoi^  and  the  de- 
fendant has  appealed. 

The  record  discloses  that  the  highway  or 
public  road  In  question  was  established  some 
time  about  the  year  18^,  and  has  been  in 
196  by  the  public  ever  slnoe  that  time.  It 
is  situated  on  ttte  aeotion  line  running  north 
tnd  south  4>etween  sections  18  and  14,  town- 
ship 22  oortb  of  range  5^  In  Scotta  Biofl 


county,  and  there  Is  a  dltcb,  aboat  a  mile 
long,  running  along  tbe  ■•ctlon  Une  and  In 
the  middle  oC  the  lii^way,  whldi  bad  «xtst- 
ed  and  ranalned  In  that  oiHidltlon  for  many 
years;  that  tike  Csnoea  m  eadi  aide  at  Oa 
section  line  bad  been  moved  back  a  distance 
of  about  88  feet^tiift  fence  ax  the  mot  side 
of  the  road  being  about  24  feet  from  the 
diteh.  It  appears  that  a  traveled  txmik  ex- 
isted on  each  side  of  the  ditch,  and  on  the 
astb  day  of  November,  1800,  tbe  plalntur. 
with  her  husband  and  seven  small  children, 
was  driving  along  this  road  In  a  two-seated 
carriage  drawn  by  an  ordinary  farm  team 
of  fluitle  horses.  Tbey  w»re  travtflng  in 
the  beatan  track  on  tiie  west  side  of  the 
road,  and  between  the  ditch  and  the  fmoe. 
When  tli^  reached  a  ixdnt  near  to  ttie  resi- 
dence  of  one  Oarr,  tbe  team,  for  some  cause 
not  clearly  explained,  beoune  frightened, 
turned  anldcly  to  tbe  eaat,  and  ran  into  the 
ditch.  Tbe  carriage  was  overturned  and 
badly  damaged,  and  the  plaintiff  was  severe- 
ly and  permanoitly  injured. 

[1]  Tbe  defoidant  ccmtends  that  the  fore- 
going Btate  of  facts  are  Insuffldent  to  sustain 
the  judgment,  and  In  support  oC  this  conten- 
tion cites  section  6107,  Ann.  St  1011,  which 
reads  as  follows:  "If  special  damage  hap- 
pens to  any  person,  bis  team,  carriage,  or 
other  property  by  means  of  InsoffidoicT  or 
want  of  repair  of  a  highway  or  bridge,  which 
th^  county  or  counties  are  liable  to  keep  in 
repair,  the  person  sustaining  the  damage 
may  recover  in  a  case  against  the  county, 
and  if  damages  accrue  in  consequence  of 
the  insufflcteicy  or  want  of  repair  of  a  road 
or  bridge,  erected  and  maintained  by  two  or 
more  counties,  the  action  can  be  brought 
against  all  of  the  counties  liable  for  the  re- 
pairs to  the  same,  and  damages  and  costs 
shall  be  paid  by  tbe  counties  In  proportion 
as  they  are  liable  for  the  repairs ;  provided, 
however,  that  such  action  was  commenced 
within  thirty  (SO)  days  of  the  time  of  said 
injury  or  damage  occurring."  It  Is  argued 
that  if  there  is  any  other  cause  concurring 
with  the  insufficiency  or  want  of  repair  of  a 
highway,  which  results  in  the  damages  com- 
plained of,  to  hold  tbe  county  liable  would 
be  to  extend  its  liability  beyond  that  fixed 
by  the  statute.  In  support  of  this  argument 
defendant  cites  Bell  v.  Village  of  Wayne, 
m  Mich.  386,  82  N.  W.  21S,  48  L.  R.  A. 
644,  SI  Am.  St  Rep.  204,  Harris  v.  Inhab- 
itants of  Great  Barrlogton,  160  Mass.  2T1, 
47  N.  S.  881,  Schaefler  v.  Jackson  Township, 
ISO  Pa.  145,  24  Ati.  620,  18  L.  B.  A.  100,  30 
Am.  St  Kep.  702,  Moore  v.  Inhabitants  of 
Abbot  82  He.  46,  Bartram  v.  Town  of  Shar- 
on, 71  Conn.  686,  43  AU.  143,  46  L.  R.  A.  144. 
71  **Ti.  St  Rep.  225,  and  other  cases  decided 
by  the  courts  of  those  states,  where  tbe  rule 
for  which  the  defoidant  contends  seems  to 
have  been  adopted.  We  find,  however,  that 
tbe  antiunittes  are  divided  on  this  question. 
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Tbe  conrtB  of  Iowa,  Tennont,  New  York, 
Minnesota,  and  many  other  states  hold  that 
when  two  cansea  combine  to  produce  an  In- 
jury to  a  travels  upon  a  highway,  both  of 
which  are  In  their  nature  proximate,  tlie 
one  being  a  culpable  defect  In  the  highway 
and  some  other  ooenrrenee  for  which  neither 
are  ret^HUiaibl^  the  municipality  1b  liable, 
provided  that  the  injury  would  not  have  hem 
sustained  but  for  such  defect  Langhammer 
T.  Manchester.  90  Iowa.  28B,  68  N.  W.  688. 

In  Gould  T.  Schermer,  IQl  Iowa,  002,  70 
N.  W.  607,  It  was  held  that  the  mere  fact 
that  aome  other  cause  operates  with  the  neg- 
ligence of  the  defendant  to  produce  the  in- 
Jury  does  not  relieve  the  d^endant  from  lia- 
bility. His  original  wrong  concurring  with 
some  other  cause,  and  both  operating  proxi- 
mately at  the  same  time  in  producing  the 
Injury,  makes  him  llahl^  whether  the  cause 
was  one  for  which  the  defendant  was  re- 
sponsible or  not  The  authorities  on  this 
question  are  collected  In  note  to  case  of 
City  of  Denver  t.  Utzlw,  8  L.  B.  A.  (N.  8.) 
77  (38  Colo.  300,  88  Paa  143.  120  Am.  St 
Rep.  108),  where,  at  page  80,  it  Is  nld:  "And 
even  those  states  which  doiy  liability  whero 
the  horse  has  become  uncontrollable  have 
modified  the  strtctaen  of  their  rule  some- 
what by  holding  that  a  horse  wMch  merely 
starts  or  shies  to  one  side  cannot  be  r^rd- 
ed  as  unmanageable  or  beyond  the  driver's 
control,  so  as  to  preclude  him  from  recover- 
ing, where,  because  of  su(di  shying,  the  horse 
comes  in  contact  with  a  defect  or  obstruc- 
tion, and  injury  results." 

[2]  In  the  instant  case  It  clearly  appears 
that  the  county  authorities  knew  that  the 
ditch  In  question  had  existed  in  the  center 
of  the  public  road  for  many  years,  and  had 
negligently  permitted  It  to  remain  in  that 
condition.  It  Is  also  dear  that  the  result 
was  to  render  the  traveled  parts  of  the  high- 
way 80  narrow  that  it  could  not,  under  all 
conditions,  be  safely  used  by  the  traTeling 
public.  It  is  true  that  so  long  as  nothing 
happened  to  the  harness  or  vehicle  in  which 
a  party  was  riding,  so  long  as  a  well-broken 
horse  exhibited  Its  usual  docility,  one  could 
travel  along  the  path  on  the  west  side  of  the 
ditch,  and  within  six  or  eight  feet  of  it, 
safely.  But  It  Is  well  known  to  all  that  the 
horse,  while  probably  one  of  the  most  docile 
and  tractable  of  all  our  domestic  animals, 
Is  the  most  subject  to  fright,  and  a  trivial 
cause  will  often  startle  him  and  render  him, 
for  the  moment,  uncontrollable.  The  nature 
of  his  movements  at  such  a  time  cannot  rea- 
sonably be  anticipated,  and  when  we  consid- 
er his  strength  and  agUlty  it  Is  not  unreastm- 
able  to  suppose  that  he  cannot  always  be 
controlled.  The  defendant  In  this  case, 
therefore,  ought  to  have  provided  against 
the  contingency  which  caused  the  plaintiff's 
injury. 

[t]  To  our  minds  it  seems  dear  that  but 


for  the  existence  of  the  ditch  in  Question  the 
plaintiff's  husband  could  have  controlled  bis 
team,  and  their  sudden  fright  would  not  have 
resulted  In  any  injury  to  the  occupants  of 
the  carriage.  The  rule  adopted  by  the  trial 
court  accords  with  the  one  adopted  by  a  ma- 
jority of  the  courts  of  this  country,  and  we 
feel  constrained  to  follow  that  ral&  We 
tbertf  oro  bold  t^t  one  whose  negligmoe  baa 
concurred  with  some  other  cause,  both  oi>«- 
ating  proximately  at  the  same  time  in  pro- 
ducing the  Injury,  Is  liable  thwoGor. 

[(]  Defendant  comidalns  of  tiie  seTenth 
paragraph  of  the  court's  Instructions.  By 
that  Instruction  the  Jury  were  told,  in  sub- 
stance that,  to  render  the  defendant  county 
liable  for  the  Injury  com^alned  of,  tbe  in- 
suffldoit  cmdltlon  of  the  hi^way  must  have 
beoi  tbe  proximate  cause  of  suCh  injury; 
that  if  plaintifTB  injury  was  sustained  by 
reason  of  the  team  becoming  beyond  control 
of  the  driver,  and  such  control  of  said  team 
was  for  such  a  distance  and  sudi  a  time  as 
dums  that  the  uncontrollable  conditloD  of 
the  team  was  the  proximate  and  effective 
cause  of  idalntUTs  injury,  tlien  tbeSr  verdict 
should  be  for  the  d^ndant 

We  have  not  quoted  this  instruction,  bat 
have  attempted  to  give  Its  substance  as  we 
understand  It  It  la  not  dear  in  expression, 
and  is  not  to  be  commended.  But,  as  we 
view  the  evidence,  the  defendant  was  dearly 
liable  to  the  plaintiff  for  the  injuries  which 
she  sustained.  It  is  not  contended  that  the 
Judgment  Is  excessive,  and  this  case  ooght 
not  to  be  reversed  for  a  technical  error  of 
instructions.  Finally,  in  any  view  of  the 
case.  It  cannot  be  said  that  the  Instruction 
complained  of  resulted  in  any  injustice  to 
the  defendant 

For  the  foregoing  reasons,  the  Jodgmoit 
of  the  district  court  is  affirmed. 


TONGUB  V.  LLOTD  et  aL  (No.  10,820.) 
(Supreme  Court  of  Nebraska.    Nov.  27,  1912.) 

(Bylialnta  ly  the  Court.) 
JUSTICBS  OP  THE  PBACB  (J  146*) — AFPUL— 

Final  Obder— "Disoontincam-e." 

The  continuaDce  of  a  civil  ■..  t  a  jot- 
tice  of  tbe  peace  for  more  than  90  days  fnm 
the  return  day  of  the  Bummona,  without  tbe 
consent  of  the  parties,  is  a  "discontmoauce"  of 
the  action,  and  therefore  a  final  order,  wbidi 
may  be  reviewed  by  iwoceedings  in  error  In  tbe 
district  court 

[Ed.  Note^For  other  cases,  see  JusHces  of 
the  Peace,  Cent  D^.  ||  400-^;  Dec.  IMg.  | 
146.* 

For  other  definitions,  see  Words  and  Phtaaei, 

vol.  3,  pp.  2088-2088.] 

Appeal  from  District  Court,  Polk  Oounty: 
Good,  Judge. 

Action  by  John  Tongue  againat  R.  D. 
Lloyd  and  others  before  a  Justice  of  the 
peace.  From  an  order  for  a  continuance, 
plaintiff  brought  error  to  tbe  district  court. 
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and  from  a  dismissal  of  the  petition  lit  error 
he  appeals.  Beversed. 

Milled  Hlllfl  &  Beebe,  of  Osceola,  for  ap- 
pellant B.  E.  Stanton,  of  Cblcago,  111.,  and 
C.  S.  Roe,  of  Uncoln,  for  appellees. 

RB^SS,  C  J.  Tbls  actlcm  was  commenced 
betfoe  a  Justice  of  Qie  peace  of  Polk  county. 
Tbe  summons  was  Issued  on  the  SOth  day  of 
August,  1909;  the  9Ui  of  September  being 
set  for  the  trial.  On  that  day  ttie  parties 
appeared,  and,  by  agreement,  tbe  cause  was 
continued  to  October  9th.  On  October  9th 
a  furtha  cont^uance  was  had  to  Novem- 
ber 9th,  on  the  motion  of  plaintUL  On  that 
day  the  cauae  was  again  continued  to  Decon- 
ber  9th  by  agreement  of  tbe  parties.  De- 
cember 9th  the  parties  appeared,  when,' on 
motion  of  defoidant,  and  ova  the  objection 
and  ezc^itlon  of  plalntlfr,  a  oontlnaan(»  was 
had  for  an  additional  80  days,  to  Janu- 
ary 8,  1010.  Tbe  objection  to  the  continu- 
ance was  based  upon  the  ground  tiiat  the 
order  extended  the  continuances  for  more 
than  00  days  ftom  the  return  day  of  the 
summons.  Plaintiff  then  presented  the  case 
to  the  district  court  by  petition  In  error,  up- 
on the  contention  that  the  order  worked  a 
discontinuance  and  dismissal  of  the  case, 
and  was  therefore  final.  This  view  seems 
not  to  have  been  entertained  by  the  district 
court,  and  the  petition  in  error  was  dis- 
missed at  plaintiff's  costs.  Plaintiff  appeals. 

Defendants  have  filed  no  brief,  nor  have 
they  appeared  In  this  court,  further  than  to 
acknowledge  service  of  the  notice  of  appeal ; 
and  we  are  left  wholly  In  the  dark  as  to 
their  theory  of  the  case,  or  the  views  of  the 
district  court 

Sections  960  and  961  of  the  Code  provldea 
that  a  case  may  be  adjourned  for  30  days 
upon  the  application  of  either  party,  either 
on  the  return  day,  or  any  subsequent  day  to 
which  the  cause  may  stand  adjourned,  "but 
not  to  exceed  ninety  days  from  the  time  of 
the  return  of  the  summons,  upon  compliance 
with  the  provisions"  of  the  statute.  If  the 
adjournment,  without  plalntifll's  consent  and 
over  bis  objection,  for  more  than  80  days 
Rorked  a  dismissal  of  the  case,  and  the 
justice  thereby  lost  Jurisdiction  to  proceed 
further  without  the  consent  of  the  parties, 
the  order  was  final,  and  the  proceeding  In  er- 
ror would  lie.  We  are  not  aware  that  this 
Identical  question  has  ever  been  before  us. 
In  Fischer  v.  Cooley,  36  Neb.  626,  64  N,  W. 
9C0.  tbe  final  adjournment,  beyond  the  90 
days,  was  had  by  tlie  agreement  of  the  i>ar- 
tles  to  the  suit  and,  for  that  reason.  It  was 
held  tliat  jurisdiction  was  not  lost;  but  we 
said:  "Under  said  section  [961],  when  a  jus- 
tice of  the  peace  adjourns  a  suit  pending  be- 
fore him,  without  the  consent  of  parties,  for 
more  than  90  days  from  tbe  return  day,  It 
operates  as  a  discontinuance."  In  Maxwell, 
Practice  In  Justtoea'  Courts  <Sth  Ed.)  129,  it 


is  said:  "Without  Consent  of  the  parties, 
the  court  has  no  authority  to  adjourn  a 
cause  more  than  90  days  from  the  return 
day  of  the  summons.  An  adjournment  ex- 
ceeding that  time,  without  consent  of  the 
parties,  operates  as  a  discontinuance  of  the 
action" — citing  Dunlap  v,  Robinson,  12  Ohio 
St.  530.  While  the  exact  question  here  pre- 
sented was  not  Involved  In  that  case,  the 
logic  of  the  opinion  sustains  the  text  In  Max- 
well's Justice  Practice.  In  the  body  of  that 
opinion  It  is  said:  "His  [the  Justice]  power 
of  adjudication  is  derived  from  the  statute, 
and,  if  not  exercised  within  the  time  al- 
lowed by  law,  it  Is  clearly  lost;  and  the 
cause  Is  no  longer  pending  before  him.  The 
legal  effect  of  such  a  failure  In  duty  Is  a 
discontinuance  of  the  action.  So  jurisdic- 
tion may  be  lost  by  an  adjournment  of  the 
suit,  without  consent  of  parties,  for  a  lon- 
ger time  than  the  statute  i>ermlts.  Such 
nnautliorlzed  adjournment  or  other  neglect  of 
duty  by  the  Justice,  which  prevents  a  hear- 
ing and  determination  of  the  suit  within  tlie 
proper  time.  It  has  been  repeatedly  held, 
works  a  discontinuance  of  tbe  action." 

Tbe  judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded  to  that 
court  with  direction  to  reverse  tbe  ruling 
of  the  justice  of  the  peace,  with  costs  to 
plaintiff,  and  retain  the  cause  for  trial,  as 
provided  by  section  601  of  the  Code. 

Reversed  and  remanded. 


MITCHELL  V.  OMAHA  PACKING  CO. 
(No.  16,831.) 
(Supreme  Court  of  Nebraska.   Nov.  27,  1912.) 

(Syttalmt      the  Covrt.) 

1.  Mabtbb  AMD  Sebvant  (J  18S*)— ViCB  Prin- 

CIPAI,. 

Wliether  an  employ^  occupies  the  position 
of  a  fellow  servant  to  anotlier  employ^,  or  ii 
the  representative  of  the  master,  la  not  to  be 
determined  from  tbe  grade  or  rank  of  the  offend- 
ing or  injured  Bervant,  but  should  l>e  determin- 
ed by  the  character  of  the  act  performed  by  the 
offending  servant,  by  which  another  employ^  is 
injured;  or.  In  other  words,  whether  the  per- 
son whose  status  is  in  question  is  chained  with 
the  performance  of  a  duty  which  properly  be- 
longs to  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  IMg.  H  385-121;  Dec  Dig.  | 
185.*] 

2.  MASrrXB  ANO  Sebvant  (S  185*)  —  Negli- 
OENCB  o»  Vice  Pbinctpai^Liabilitt  ot 

Masteb. 

Where  a  master,  instead  of  performing  a 
duty  which  Is  personal  to  himself,  directs  an 
employ^  to  perform  that  duty,  he  Is  liable  for 
the  neglect  of  that  other,  no  matter  what  may 
he  tbe  position  of  the  employ^  as  to  other  mat- 
ters. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  385-421;  Dec.  Dig.  | 
18B.*] 

3.  Appeal  aitu  Erbob  (|  1064*)— Erboneous 
Instbuctionb — Habulebs  Ebbob. 

Where  it  clearly  appears  that  the  plaintiff. 
In  an  action  tat  persraial  Injuries,  was  not 
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gailty  of  contrlbutorr  neffUfence,  the  submission 
o{  that  question  to  ue  Jury  by  sn  emmeons  in- 
atructian  is  error  witlMmt  prejudice  to  the 
rigiits  of  tlie  defendant. 

[Ed.  Note. — For  otber  casei,  see  Appeal  and 
Brror.  Gent  Dif.  ||  4210,  4221-4224;  Dec 
Dig.  i  1064.«1 

Appeal  from  X>latrlct)  Oonrt^  Donelas 
Ctmnty;  Sears,  Jndga 

Action  Mike  MltcbeU  against  the 
Omaha  Paddng  Gompany.  Jodgmoit  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Greene,  BredEenrldge,  Ourley  &  Woodrough, 
of  Omaha,  for  appellant  John  P.  Bieen,  of 
Omaha,  and  H.  C  Murphy,  of  South  Omaha, 
for  appellee. 

BARNES,  J.  ■  Action  to  recoTftr  damages 
for  personal  Injuries  sustained  by  plaintUT 
while  in  the  employ  of  the  defendant,  the 
Omaha  Pacldng  Company.  On  the  trial  In 
the  district  court  of  Douglas  county,  the 
plaintiff  bad  the  verdict  and  Judgmoit,  and 
the  d^eudant  has  appealed. 

It  appears  that  the  plaintiff  and  a  native 
of  Japan,  called  "Joe,"  on  December  12, 
1906,  were  working  for  the  Omaha  Packing 
Company,  and  were  under  the  charge  and 
direction  of  one  Aleck  Romansky,  who  was 
night  fireman  of  the  defendant  In  its  jtack- 
Ing  plant.  The  general  duties  of  the  plain- 
tiff and  Joe,  hereafter  called  the  "Jap," 
were  to  bring  coal  to  the  boiler  from  cars 
that  were  set  opposite  the  defendant's  boil- 
er hous^  to  help  pull  the  clinkers  and  ash- 
es from  under  the  boilers,  to  help  Romansky 
swab  t^e  boiler  flues,  to  wheel  out  the 
ashes  and  clinkers  from  the  boiler  house 
and  deposit  them  In  open  railroad  cars, 
which  were  set  upon  the  tracks,  from  time 
to  time,  near  the  boiler  house;  that  the 
defendant  furnished  a  mechanical  contriv- 
ance, called  a  "crane,"  for  the  purpose  of 
elevating  the  ashes  from  the  platform  of 
the  boiler  house  Into  the  railroad  cars; 
that  tile  crane  was  broken,  and  for  three 
nights  before  the  plaintiff  received  his  in- 
juries he  and  the  Jap  had  taken  the  ashes 
and  clinkers  out  in  wheelbarrovre  over  a 
temporary  runway,  and  dumj)ed  them  Into 
the  cars,  which  were  set  opposite  the  build- 
ing for  the  purpose  of  receiving  them.  The 
cars  were  moved  every  day,  which  made  it 
necessary  to  construct  a  new  runway  every 
night  On  the  night  when  the  accident 
occurred,  after  the'  ashes  and  clinkers  were 
taken  out  and  cooled  off,  Romansky,  who, 
it  Is  conceded,  was,  as  to  the  defendant 
company,  a  vice  principal,  ordered  the  Jap 
to  go  out  and  construct  a  runway  and  plat- 
form, to  be  used  for  the  purpose  of  deposit- 
ing the  ashes  and  clinkers  in  the  car.  The 
Jap  constructed  such  a  runway  and  a  plat- 
form out  of  materials  which  the  defendant 
company  had  furnished,  and  were  at  hand 
tor  that  purpose.  The  mnway  appears  to 
have  been  properly  constructed;   but  the 


platfonn,  which  cxteoded  erer  ttie  top  at  ths 
open  car,  consisted  of  what  Is  called  a  "grain 
door,"  which  extended  across  the  top,  and 
from  side  to  side  thereof.  This  platform 
or  grain  door  appears  to  have  been  thin  in 
structure,  or  so  defective  In  its  condition 
as  to  be  unsafe  for  that  purpose.  Plain- 
tiff testified  that  when  the  Jap  returned 
and  stated  that  the  runway  and  platform 
were  ready  for  use  Romansky  ordered  him 
to  wheel  out  the  ashes  and  dinkers;  that 
when  his  third  wheelbarrow  load  of  link- 
ers struck  the  platform  the  wheel  ot  the 
barrow  broke  through  it,  and  thus  caused 
him  to  lose  bis  balance;  that  he  fell  from 
the  car  to  the  track  below,  a  distance  of 
some  10  feet  and  he  thereby  sustained  very 
serious  Injuries.  He  also  testified  that  the 
runway  was  made  of  solid  plank,  and  was 
suitable  for  that  purpose ;  that  the  grain  door, 
which  was  used  as  a  platform,  as  above 
stated,  appeared  In  the  dim  light  situated 
near  by  to  be  sound  and  safe  and  all  right 
There  was  practically  no  confilct  In  the 
evidence.  At  the  dosa  of  the  testimony 
defendant  requested  the  court  to  direct  the 
jury  to  return  a  verdict  in  its  favor.  This 
request  was  denied.  The  jury  were  in- 
structed by  the  court,  and  afterwards  re- 
turned a  verdict  for  $1,500  In  favor  of  the 
plaintiff. 

It  is  not  claimed  that  the  verdict  Is  ex- 
cessive :  but  it  is  strenuously  contended 
that  the  court  erred  In  not  directing  the 
jury  to  return  a  verdict  for  the  defendant; 
and  it  la  argued  that  the  Jap  and  the  plain- 
tiff were  fellow  servants;  that  the  defend- 
ant was  not  liable  to  the  platntlflf  for  in- 
juries received  by  reason  of  the  negligence 
of  his  fellow  servant.  On  the  other  hand, 
it  is  contended  that  notwithstanding  the 
fact  that  the  plaintiff  and  the  Jap  were 
fellow  servants  In  the  performance  of  the 
general  duties  assigned  to  them,  yet  when 
the  Jap,  under  the  direction  of  his  vice 
principal,  Romansky,  constructed  the  run- 
way and  platform  in  question,  he  was  act- 
ing for  the  company  as  vice  principal ; 
that  It  was  defendant's  duty  to  furnish 
plaintiff  with  a  reasonably  safe  place  to 
work,  and  that  duty  could  not  be  delegated 
to  the  plalntlfiTs  fellow  servant  and  the 
defendant  be  thereby  relieved  from  liability 
for  the  negligent  performance  of  that  duty. 

It  must  be  conceded  that  It  was  the  duty 
of  the  defendant  company  to  furnish,  the 
plaintiff  with  a  reasonably  safe  place  to 
work ;  that  when  the  crane,  whldi  had  bera 
successfully  used  for  elevating  and  dump- 
ing the  ashes  and  clinkers  into  the  railroad 
car,  was  broken,  or  otherwise  put  out  of 
commission,  it  was  the  duty  of  the  defend- 
ant to  BUE^ly  another  suitable  and  reason- 
ably safe  appliance  to  be  used  for  that 
purpose.  It  must  also  be  conceded  that  if 
Romansky,  who  it  Is  admitted  was  defend- 
ant's vice  principal,   had  constructed  the 
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runway  and  platform  bla  negligrace  would 
ttuve  rendered  the  company  Uable.  There- 
fore, when  Bomansky  delegated  that  duty 
to  another,  he  thereby  constltated  him  a 
rice  prtadpal,  so  Car  as  the  performance 
of  that  partlcnlar  act  was  eoncemed;  and 
such  la  the  great  weight  of  authority  In  this 
conntry. 

[1.2]  In  Schroeder  t.  Flint  ft  P.  M.  B. 
Co..  103  ailch.  218,  61  N.  W.  663,  2»  I*.  B. 
A.  321,  50  Am.  St  Rep.  364,  It  was  said 
(gnottog  from  HcElnne?.  Fellow  Slants, 
i  23) :  "The  true  test,  It  Is  bellered,  wheth- 
er an  employ^  occupies  the  position  of  a 
fellow  servant  to  another  emidoy«,  or  Is 
the  representatlTe  of  the  master.  Is  to  be 
foond,  not  from  the  grade  or  rank  of  the 
offending  or  injured  servant,  but  it  Is  to  be 
determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant,  by 
which  another  employ^  is  Injured;  or,  in 
other  words,  whether  the  pentm  whote 
utaive  it  im  question  U  charged  with  the 
performance  of  a  duty  wMoh  properly  &e- 
longs  to  the  maeter."  The  rule  has  been 
Rtnted  in  another  form,  as  follows:  "If, 
Instead  of  personally  performing  these  ob- 
ligations, the  master  engaged  another  to 
do  tbem  for  him,  he  la  Uable  for  the  n^lect 
of  that  other,  which.  In  sndi  case,  is  not 
the  n^lect  of  a  fellow  smaat,  no  mat- 
ter what  his  position  as  to  other  matters, 
bat  is  the  neipect  of  the  master  to  do  those 
things  whldi  it  is  the  duty  of  Uie  master 
to  perform  as  sndL"  Northern  P.  B.  Oo. 
V.  Peterson,  162  U.  S.  846^  16  Sup.  Ot.  848, 
40  U  Bd.  994.  See  Robertson  t.  Chicago 
ft  E.  B.  Go.,  146  Ind.  486,  4fi  N.  E.  666: 
Scbanh  t.  Hannibal  ft  St  J.  R.  Ga,  106 
Mo.  74.  87.  16  a  W.  924 ;  Justlcs  v.  Penn- 
sylvania Go..  180  Ind.  321,  80  N.  B.  SOS; 
riilce  V.  Boston  ft  A.  B.  Co..  68  N.  T.  548. 
13  Am.  Rep.  646.  For  the  foregoing  rea- 
sons, we  are  of  opinion  that  the  cotirt  did 
not  err  In  refusing  defendant's  request  for 
a  directed  verdict 

Defendant  contends  that  the  district  court 
erred  in  instructing  the  Jury,  In  substance, 
tbat  Bomansfe?  was  a  vice  principal  over 
the  Jap,  who  constructed  the  runway  and 
platform  In  qne8tl<ni,  and  while  the  Jap 
was  engaged  In  that  work  be  also  acted  as 
a  vice  prlndpal.  The  foregoing  authorities 
effectually  dispose  of  tiiia  omtentton.  and 
error  cannot  be  predicated  on  sudi  an  in- 
structlon. 

[3]  Defendant  further  contends  that  the 
court  erred  In  giving  the  eighth  paragraph 
of  his  instructions,  by  which  the  jury  were 
told,  in  Bubrtanee.  that  one  is  charg«l  with 
knowing  that  which  he  would  have  known 
onder  the  drcumetances,  had  be  taken  ordi- 
nary care  and  prudence  to  know ;  but  he  is 
not  charged  with  knowing  more  than  ordi- 
nary ivudoice  required  him  to  know.  If 
rhe  plaintiff  actually  knew  of  the  condition 
of  the  platform  as  to  quality,  and  still  went 


on  with  his  load,  and  that  such  act  of  so 
going  was  one  of  foolhardiness,  then  plaintiff 
cannot  recover,  as  it  would  be  a  ndgligeut 
act  of  a  proximate  nature  leading  to  the  In- 
Jury.  A  workman,  such  as  the  plaintiff,  has 
a  right  to  reiwse  some  degree  of  conddence 
and  reliance  upon  such  structure  erected  by 
his  principal  for  his  use,  and  thereby,  to  that 
extent,  is  not  charged  with  as  close  an  in- 
spection, as  a  doty  towards  himself,  as  if 
it  were  not  so  erected.  But  this  does  not  ad- 
mit of  such  employ^  closing  bis  eyes  or  con- 
science to  dangers  that  are  apparent,  but 
only  a  reasonable  reliance  under  all  attend- 
ant facts  and  drcnmstances  as  are  known. 

By  this,  and  other  instructions,  the  court 
submitted  the  question  of  the  plalntitTs  con- 
tributory negligence  to  the  Jury.  While  this 
Instruction  Is  not  to  be  commended,  and  in 
some  cases  might  be  erroneous,  still,  under 
the  fkcts  disclosed  by  the  evidence,  we  are 
unable  to  see  how  it  could  have  resulted  in 
prejudice  to  any  of  the  defendant's  substan- 
tial rights. 

It  appears  that  a  runway  and  platform 
had  been  constructed  and  used  for  at  least 
two  nights  before  the  accident  occurred,  but 
on  those  occasions  the  grain  door  rested  on 
a  solid  bed  of  ashes  and  cinders;  while  on 
the  night  in  question  the  Jap  constructed  the 
platform  without  such  solid  foundation.  The 
plaintiff  testified  that  when  be  looked  at  the 
platform  by  a  nearby  light,  which  was,  to 
some  extent  InsuffldeDt  to  enable  him  to 
ascertain  its  condltloD,  It  appeared  to  be 
sound  and  all  right  This  testimony  was  not 
disputed  by  any  one ;  and  when  wo  consider 
the  fact  that  the  plaintiff  and  the  Jap  bad 
theretofore  erected  and  used  such  a  runway 
and  platform  with  safety  it  can  liardly  be 
said  that  the  plaintiff  Was  guilty  of  contrib- 
utory negligence  In  assuming  that  the  plat- 
form in  question  was  safe  and  sufficient  for 
the  purpose  for  which  it  was  constructed. 
As  we  view  the  record,  the  evidence  falls  to 
disclose  contributory  negligence  on  the  part 
of  the  plaintiff;  and  therefore  the  Instmc- 
tion  comi^alned  of  was  error  without  preju- 
dice. 

We  think  the  foregoing  disposes  of  the 
questions  which  were  presented  In  the  argu- 
ment of  counsel  for  the  defendant;  and, 
finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  district  court  is  affirmed. 


SINGBR  SEWINO  MAGH.  GO.  v.  BAROBR 
et  al.    (No.  16,830.) 

(Supreme  Court  of  Nebraska.   Nov.  27,  1912.) 

(Splldbiu  hp  the  Court.) 

1.  Pmncipal  and  Aoknt  (I  170*)  — Ukau- 
TiioBiZED  Act  of  Agent— Di8AnTaHii.NCK. 
"A  principal  moat  disaffirm  the  nnaathor- 
ized  act  of  his  agent  within  a  reasonable  time 
aft«>r  such  act  comes  to  his  knowledge,  or  be 
will  be   bound  thereby."     Farmers'  ft  Mer- 
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cbanta'  Bank  r.  FarmerB'  &  Merchants'  Nat 
Bank,  49  Neb.  879,  68  N.  W.  48S. 

[Ed.  Note.— For  other  caaea,  aee  Principal 
and  Agen^  Cent  mg.  U  038-043;  Dec.  Dig. 
i  170.*] 

2.  FSINCIPAL  AOENT  (|  171*)  — BaHFI- 

cATioN  or  Agent's  Acts. 

Where,  in  aettlement  of  a  balance  due  up- 
on the  sale  of  a  sewing  mat^ne,  what  is  term- 
ed a  "single  payment  note"  is  given  by  the  pui^ 
chaser  for  snch  balance,  and  said  note  provides 
that  the  machine  is  to  remain  the  property  of 
the  seller  until  full  payment  of  the  parchase 
money,  and  the  holder  of  such  note,  with  no- 
tice  that  it  has  i>een  altered  by  ralshig  the 
amount,  brinza  an  action  of  replevin  upon  the 
note  in  its  altered  conditon,  and  endeavors  to 
recover  in  such  action,  he  thereby  ratifiee  the 
act  of  alteration. 

[Ed.  Note.— For  other  cases,  set  Priodpa) 
and  Amat,  Cent  Dig.  H  ^1-498;  Dec.  Dig. 

8.  Pbincipal  and  Agent  (|  171*)— Right  or 
Action  on  Ai.tebed  Note. 

And  in  such  a  case,  if  it  is  established  that 
auch  note  was  altered  by  the  agent  of  the  hold- 
er, who  sold  the  machine  and  ootained  the  note 
from  the  purchasers,  after  the  latter  had  signed 
the  same,  and  without  their  knowledge  or  con- 
sent, the  plaintiff  in  audi  action  cannot  re- 
cover. 

[Ed.  Note.— For  other  caaei,  see  Principal  and 
Agent,  Cent  Dig.  ||  491-493;  Dec  Dig.  } 
171.*] 

Appeal  from  District  Court,  Cedar  County; 
Graves,  Judge. 

Action  by  the  Singer  Sewing  Machine  Oom- 
pany  agaljost  John  L.  Barge r  and  otbers. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Claude  S.  Wilson,  of  Lincoln,  for  appelant 
J.  C.  Robinson,  of  Hartlngton,  for  appellees. 

FAWCETT,  J.  This  is  an  action  of  r^lev- 
In  brought  in  justice  court  in  Cedar  county 
and  appealed  to  the  'district  court  for  that 
county.  From  a  Judgment  In  favor  of  de- 
fendants, plaintiff  appeals. 

The  property  replevlned  was  a  sewing  ma- 
chine sold  by  plaintiff,  through  its  agent. 
Poole,  to  the  defendants.  The  evidence 
shows  that  the  price  fixed  upon  the  machine 
was  $60;  that  plaintiff  took  as  part  payment 
an  old  machine,  and,  according  to  the  testi- 
mony of  defendants,  was  to  receive  $35  in 
addition,  of  which  $5  In  cash  was  paid  at 
the  time.  Poole  testified  that  defendants 
were  to  pay  $30,  and  paid  $5  In  cash  at  the 
time.  What  Is  termed  a  "single  payment 
note"  was  signed  by  defendants  and  deliver- 
ed to  Poole.  This  note  provided  for  the  pay- 
ment of  the  difference  between  the  two  ma- 
chines one  year  after  date,  and  also  provid- 
ed that  the  machine,  for  the  purchase  mon- 
ey of  which  the  note  was  given,  should  re- 
main the  property  of  the  company  until  full 
payment  of  the  purchase  money,  with  inter- 
est and  costs.  Defendants  testified  tbat 
when  they  signed  the  note  It  was  drawn  for 
the  snm  of  $30.  When  the  note  was  about 
to  mature,  it  was  sent  to  a  bank  for  collec- 
tion.   Defendants  were  notified  of  that  fact, 


and  were  requested  to  make  paymiait  at  On 
bank;  the  notice  stating  that  the  note  was 
for  $34.  The  defendant  John  L.  Barger  went 
to  the  bank  and  a^ed  to  see  the  note,  stating 
tbat  there  must  be  something  wrong  about  tt. 
When  the  note  was  shown  to  Mm,  he  at  once 
stated  that  the  amount  of  the  note  had  been 
raised  from  $30  to  $34,  and  refused  to  par 
It,  stating  that  he  was  willing  to  pay  the  $30. 
bat  would  not  pay  any  more.  The  bank  re- 
ported to  platntUr  what  bad  been  said,  and 
received  In  return  a  letter  from  plaintiff.  In 
which  it  is  said:  "We  accepted  this  note  with 
a  balance  of  $34.00  and  had  no  thought  bat 
what  it  was  correct  If  Mr.  and  Mrs.  Bar- 
ger say  they  were  to  pay  only  a  $30.00  bal- 
ance yon  may  collect  same  and  we  will  set- 
tle with  our  Mr.  Poole.  Kindly  make  ar- 
rangements with  Mr.  Barger  to  let  us  have 
the  note  to  help  us  make  our  settlement" 
When  notified  of  the  statement  of  plaintiff, 
defendant  refused  to  pay  the  $30,  and  upon 
the  trial  gave  as  his  reason  for  such  refusal 
that  be  was  not  willing  to  pay  the  $30,  unless 
he  got  bis  note.  Some  time  later  a  repre- 
sentative of  plalntiir  called  at  the  home  of 
the  defendants  and  demanded  payment  at  the 
$34,  and,  upon  payment  being  refused,  said 
be  was  going  to  take  the  machine.  This  the 
defendants  would  not  permit  him  to  do.  The 
next  step  in  the  matter  was  when  another 
agent  of  plaintiff,  with  a  constable,  called  at 
the  home  of  d^endants  and  again  demanded 
payment  of  the  note.  Defendants  refused  to 
make  payment,  giving  as  their  reason  the 
raising  of  the  note  from  $30  to  $34.  Plain- 
tiff's agent  thereupon  offered  to  take  the 
$30  in  settlement  of  the  matter  and  he  tes- 
tified that  he  made  that  offer  without  addin.c 
anything  for  costs.  This  testimony  is  con- 
tradicted by  defendants,  who  state  that  be 
only  offered  to  take  the  $30  on  condition  tbat 
they  would  pay  the  expenses  of  himself  and 
the  officer  for  coming  after  the  machine, 
which  amounted  to  something  like  $6,  which 
defendants  refused  to  do.  Thereupon  the 
constaUe  served  the  writ  of  replevin  In  this 
action  and  took  the  machine. 

Upon  the  trial  defendants  both  testified 
unequivocally  that  at  the  time  they  signed 
the  note  it  was  drawn  for  $30.  The  note 
shows  upon  its  face  that  the  word  "four" 
must  have  been  written  into  the  note  after 
the  word  "thirty,"  after  the  note  had  been 
drawn.  An  examination  of  the  original  note, 
which  is  before  us,  shows  that  as  originally 
drawn  It  read  "thirty  no/100  dollars."  Subst^ 
quently  there  was  written  in  between  the  word 
"thirty"  and  the  "no/100  dollars"  the  word 
"four."  That  this  was  written  In  afterwards 
ia  evident  from  the  manner  in  which  the  last 
letter  of  the  word  "four"  la  crowded  up 
against  the  line  between  the  word  "no"  and 
the  figures  "100."  PlalntlfTs  agent  admita 
that  he  wrote  the  word  "four"  In  after  the 
other  part  was  written,  and  explains  his 
act  in  doing  so  by  testifying  that  the  de- 
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fendanta  were  to  pay  $9  In  cash  and  give  a 
note  for  $80,  and  that  after  he  had  the  body 
of  the  note  written,  bnt,  before  writing  the 
figures  $34  In  the  upper  left-band  comer 
thereof,  defendants  said  they  only  had  $5 
cash  on  hand;  that  he  thereupon  agreed  to 
accept  the  $5,  and  raised  the  note  to  $34  be- 
fore It  was  signed  by  defendauta  This  tes- 
timony Is  positively  contradicted  by  both  de- 
fendants, who  Bay  that  there  never  was  any 
talk  about  $&  or  188,  bnt  that  the  amount 
was  to  be  $3S,  $6  In  cash  and  a  note  for  $30. 
ComtKl  for  plaintiff,  in  bis  brief,  says:  "The 
qnestlon  then  reduces  itself  to  two  proposl- 
tlona:  (1)  Haa  the  contract  been  altered 
since  it  was  signed?  and,  If  so,  (2)  what  ef- 
fect haa  such  alteration  had  upon  the  rights 
of  the  parties  to  this  action?"  He  then  con- 
cedes that  there  were  only  three  persons 
present,  viz.,  Poole  and  the  two  defendants, 
and  then  says:  "The  contract  shows  no  al- 
teration upon  Its  face;  and,  while  appellant 
still  contends  that  the  same  had  not  been 
altered,  yet,  Inasmuch  as  a  Jury  found 
against  the  appellant  npon  conflicting  otI- 
dence,  we  realize  that  it  would  be  a  waste 
of  time  to  argue  to  this  court  that  phase  of 
the  question.  For  the  sake  of  argument, 
then,  let  us  concede  that  said  contract  was 
altered  as  alleged;  we  stlU  contend  that  the 
judgment  of  Uie  district  court  must  be  re- 
versed." 

In  the  light  of  the  admissions  of  counsel, 
which  are  eminently  proper  In  the  face  of 
the  record,  his  contention  must  fail.  It  is 
argued,  and  authorities  dted  in  support  of 
the  argument,  that  where  an  agent  has  no 
authority,  either  express  or  implied,  to 
make  an  alteration  of  the  character  under 
consideration,  it  is  simply  a  spoliation  by  a 
stranger  to  the  contract,  and  does  not  impair 
the  validity  as  It  originally  stood.  The  trouble 
with  plaintitTs  contention  and  with  his  au- 
thorities is  that  they  do  not  fit  the  facts  es^ 
tablished  st  the  trial.  We  think  the  rule  of 
law  applicable  here  Is  that  if  tbe  alteration 
Is  made  by  an  agent,  while  in  the  transaction 
of  the  prindpal's  business  and  within  the 
scope  of  his  authority,  then  the  act  of  the 
agent  Is  tbe  act  of  the  principal.  The  cases 
supporting  this  rule  are  numerous  and  hard- 
ly call  for  citation.  Among  them  may  be 
noted  authorities  dted  In  defendants'  brief, 
among  which  are  Ktngan  &  Co.,  Limited,  v. 
SUvers,  IB  Ind.  App.  80,  S7  N.  B.  413;  Me- 
chem,  Law  of  Agency,  |  78&;  Denver,  S.  P. 
&  P.  B.  Oo.  V.  Conway,  8  Colo.  1,  5  Pac. 
142,  64  Am.  Bep.  537;  Law  v.  Grant,  37 
Wis.  548,  reaffirmed  in  Matteson  v.  Rice,  116 
Wis.  328,  92  N.  W.  1109;  Rhomberg  v.  Aven- 
arlus,  136  Iowa,  1T6,  112  N.  W,  64a  We 
think  In  this  case  the  act  of  Poole,  who,  the 
evidence  shows,  was  "managing  salesman" 
of  tbe  plaintiff,  and  made  the  alteration 
while  engaged  in  the  service  of  the  plaintiff 
in  this  particular  transaction.  Is  suffldent  to 
bind  tlie  plaintiff. 

[1, 1}  But,  even  if  this  were  not  so,  there 


Is  another  rule  of  law  from  which  we  are 
unable  to  see  any  escape  by  plaintiff.  The 
evidence  shows  that,  after  plaintiff  had  due 
notice  of  tbe  alteration  of  the  note,  it  failed 
to  disaffirm  the  unauthorized  act  of  its  agent, 
but,  on  tbe  contrary,  affirmed  his  action  by 
taking  tbe  machine  in  a  replevin  action,  un- 
der the  authority  given  by  the  altered  note. 
It  being  established  by  the  verdict  of  the 
Jury  that  the  note  bad  been  altered,  It  was 
void  in  its  entirety,  and  plaintiff  obtained  no 
rights  under  it.  Without  that  document  to 
aid  it,  plaintiff  had  no  authority  to  take  the 
sewing  machine;  for,  If  no  valid  contract, 
in  the  terms  and  of  the  kind  relied  upon,  was 
ever  signed  by  defendants,  then  the  transac- 
tion between  plaintiff  and  defendants  was 
simply  an  ordinary  sale  of  a  sewing  machine 
oh  one  year's  time.  By  such  a  sale  plaintiff 
would  part  with  its  title  to  the  machine; 
and  its  only  legal  remedy.  In  the  event  of  a 
failure  by  defendants  to  pay  the  balance  due, 
would  be  by  an  ordinary  action  at  law  and 
a  collection  upon  execution.  "A  principal 
must  disaffirm  the  unauthorized  act  of  his 
agent  within  a  reasonable  time  after  such 
act  comes  to  his  knowledge,  or  he  will 
be  t)ound  thereby."  Farmers'  ft  Merchants* 
Bank  V.  Farmers'  ft  Merchants'  Nat  Bank, 
4»  Neb.  379,  68  N.  W.  488.  "The  acceptance 
or  retention  by  the  principal,  after  knowledge 
of  the  facts,  of  tbe  fruits  of  an  unauthorized 
act  of  an  agent  is  a  ratification  of  the  agent's 
act,  and  it  relates  back  to  the  time  of  the 
act  and  makes  It  as  if  tbe  agent  bad  been 
empowered  to  i>erform  it  at  Its  date ;  and  the 
principal  Is  bound  In  all  respects  as  If  be 
himself  had  been  the  actor."  Johnston  v. 
Milwaukee  ft  Wyoming  Investment  Co.,  49 
Neb.  68,  68  N.  W.  383.  "When  the  holder 
of  a  note  had  notice  that  it  had  been  altered 
by  changing  the  amount,  and  with  such  no- 
tice sued  npon  It  In  Its  altered  condition, 
and  endeavored  to  recover  thereon,  held, 
that  he  thereby  ratified  tbe  act  of  alteration ; 
and  that  the  court  did  not  err  in  refusing 
to  permit  him,  after  trial,  to  amend  by 
counting  on  the  note  as  originally  made." 
Perkins  Windmill  &  Ax  Co.  v.  Tillman,  56 
Neb.  652,  75  N.  W.  1098.  "A  principal  must 
adopt  the  tmauthorized  contract  of  his  agent 
as  a  whole,  or  not  at  all.  He  cannot  adopt 
the  portion  that  Is  beneficial  and  reject  the 
remainder."  Citizens'  State  Bank  v.  Pence, 
59  Neb.  570.  81  N.  W.  623. 

It  Is  contended  that  the  court  erred  in 
giving  instruction  No.  2.  In  that  instme- 
tion  tbe  jury  were  told  that  the  burden  was 
upon  the  plaintiff  to  prove  every  material 
allegation  contained  in  Its  petition,  and,  If 
the  Jury  found  the  evidence  bearing  upon 
any  material  allegation  was  evenly  balanced, 
or  that  It  preponderated  in  favor  of  defend- 
ants, plaintiff  could  not  recover.  The  In- 
struction Is  not  open  to  the  construction 
placed  upon  It  by  plaintiff.  It  Is  next  con- 
tended that  the  court  erred  in  giving  in- 
struction No.  6.   This  instruction  should  be 
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couBidared  In  eonnectton  with  No.  S.  ud 
when  BO  considered  it  Is  free  from  error.  It 
is  further  urged  that  the  ooort  erred  In  not 
giving  Instmction  No.  1,  requested  by  plain- 
tiff, as  fbllows:  "Ton  are  Instmcted  that,  If 
you  find  from  the  erldenoe,  ex<dusire  of  the 
^vritten  instnimrat  In  question,  that  at  the 
time  of  the  commeneemoit  of  this  action  tlie 
title  and  right  of  possesaion  of  the  pn^mrty 
replerlned  was  In  the  plainttCC,  then  yonr 
verdict  should  be  for  the  plalntUt,  regardless 
of  any  alleged  alteration  in  the  written  con* 
tract"  This  instruction  was  clearly  bad, 
and  was  properly  refused.  No  right  of  pos- 
session of  the  property  replerlned  had  been 
shown,  "exdnslTe  of  the  writtm  Instrumoit 
In  question.** 

ii\  The  Terdlct  of  the  jury  beHng  conclu: 
sive  as  to  the  fact  that  tiie  note  wbm  mate^ 
rially  altered  after  iti  aecntlon  1^  the  de- 
fendants, and  plaintiff  having  ratUled  the 
iinanthorlEed  act  of  IfcB  agent  bringing 
this  action  upon  snch  fraudulent  note,  the 
trial  court  did  not  err  tai  owraling  the  mo- 
tion for  a  new  trial  and  entering  Judgment 
upon  the  verdict 

Affirmed. 


LEiNDERINK  T.  SAWYBR  et  sL  (No. 
16.805.) 

(Supreme  Court  of  Nebraska.   Nor.  27,  IdlZ) 
(SpOdbua  H  Court.) 

1.  COCBTB  (I  26*)— EXBCCTOBS  AHD  ADMINIS- 
TKAT0B8  (S'&40*)— EZIODTOB  DB  SON  TOBT— 

Set-Ofs>— Cftjkiu  roB  FDnBBAii  E&cpaHSEa— 
RxTsNTxon  ojr  Oj^usb  iob  Gohplbtb  Rb- 

LIEF. 

Where  the  defendant,  who  was  the  coroner 
of  Dakota  county,  and  tuB  surety,  the  defend- 
ant company,  were  sued  by  the  administrator 
of  the  estate  of  one  Robert  Reed,  deceased,  who 
sought  to  recover  from  them  the  value  of  cer- 
tain personal  property  which  had  belong  to 
said  Reed  at  the  time  of  hii  death,  and  which 
had  been  sold  by  the  defendant  coroner  imme- 
diately after  the  death  of  the  deceased,  and  to 
enable  him  to  pay  the  necessary  expenses  of 
the  funeral,  and  he  had  sold  the  property  for 
its  full  and  fair  value,  and  had  used  the  pro- 
ceeds for  that  purpose,  and  at  the  request  of 
the  nephew  of  the  deceased  and  Ms  son,  held: 
(1)  That  the  defendants  were  entitled  to  vet  off 
the  money  paid  out  for  the  necessary  expenses 
of  the  funeral  against  the  plaintiff's  claim.  (2) 
That  the  district  court  having  the  parties  be- 
fore it,  and  bavins  jurisdiction  of  the  subject- 
matter  and  the  parties,  should  adjudicate  and 
determine  the  whole  matter,  instead  of  ren- 
dering judgment  against  the  defendants  and 
then  sending  the  coroner  to  the  conn^  court 
to  file  claims  against  the  estate,  thereby  un- 
ne<-essarily  increasing  tike,  expenses  of  the  liti- 
gation. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
DiK.  It  82,  83.  88-90;  Dec  Dig.  J  26;*  Ex- 
ecutors and  Administrators,  Gent  Dig.  8  2591 ; 
I>ec.  Dig.  S  54a*] 

2.  EIXBCTTTOBS  AND  ADUINISTBATOBS  (|  539*)— 

Executor  Db  Son  Tobt— Liability. 

Under  the  facts  shown,  the  defendant  Saw- 
yer was  at  most  an  executor  de  ion  tort.  The 
true  representative  is  bound  by  those  acts  of 
an  executor  de  son  tort  which  are  lawful  and 


snch  as  the  troe  reptewntatlve  wonid  be  bound 
to  perform  in  the  due  course  of  administration. 
As  the  administrator  of  the  estate  of  the  de- 
ceased would  be  bound  to  ngr  the  funeral  ex- 
penses, if  they  were  not  am»dy  paid,  be  can- 
not complain  because  the  coroner  paid  t^em. 

iEU.  Note. — For  other  cases,  see  Executors 
and  Administratony  Ccmt  Dig.  |  2500;  Dec 
Dig.  I  630.*] 

Aroeal  from  District  Court,  Dakota  Cono- 
tj;  Graves,  Judge. 

Action  by  Henry  J.  Lmderlnk,  as  adminis- 
trator of  the  estate  of  Robert  Reed,  against 
B.  F.  Sawyer  and  others.  From  a  jodgmoit 
for  plaintiff,  defotdants  aivwL  Reversed 
and  remanded. 

^ul  Flzey,  of  Boise  CSty,  Idaho,  for  ap- 
pellants. J.  J.  McCarthy,  of  Ponca,  for  ap- 
pellee. 

HAMER,  J.  This  is  an  appeal  from  tbe 
judgment  of  the  district  court  of  Dakota 
conn^  against  the  coroner  of  that  county 
and  the  surety  on  his  official  bond.  The  suit 
was  brought  by  the  administrator  of  the  es- 
tate of  Robert  Reed,  deceased.  It  appears 
that  one  Robert  Reed  died  Intestate  at  his 
home  in  Dakota  coun^  while  living  alone; 
that  when  his  body  was  found  the  defendant 
Sawyer,  at  the  request  of  the  nephew  of  the 
deceased,  took  charge  of  the  body  and  gave 
it  a  Christian  burial ;  that  he  took  possession 
of  certain  personal  property  of  the  deceased, 
sold  It  for  its  full  value,  and  applied  the  pro- 
ceeds to  the  payment  of  the  expenses  neces- 
sarily incurred  for  the  burial  casket,  the  lot 
in  the  cemetery,  etc.  The  plaintiff,  as  ad- 
ministrator, brought  this  action  to  recover 
the  value  of  the  personal  property  so  sold. 
On  the  trial  the  defendant  offered  to  prove 
as  a  matter  of  set-off  that  the  expenses  In- 
cnrred  by  him  were  proper  and  necessary, 
and  were  just  and  reasonable  in  amount; 
that  the  property  was  sold  with  the  consent 
of  the  nephew  and  a  son  of  the  deceased,  or 
at  least  the  son  ratifled  the  sale;  that  the 
amount  realized  from  the  sale  was  tbe  full 
value  of  the  property;  and  tbe  defendant 
sought  to  set  off  his  expenses  against  the 
sum  received  by  him  for  the  sale  of  the  prop- 
erty. The  proposed  evidence  was  rejected, 
and  the  court  directed  the  jury  to  return  a 
verdict  against  tbe  defoidants  for  the  amount 
that  the  defendant  Sawyer  realized  from  the 
sale  of  the  property.  The  verdict  and  Judg- 
ment rendered  were  for  (499.72.  For  the  re- 
jection of  tbe  evid^oe  so  proflo^ed  and  the 
giving  of  the  peremptory  Instmction,  tbe 
fendants  assign  error. 

[1]  It  is  claimed  by  the  defendants  that 
the  administrator  is  estopped  from  prosecut- 
ing the  action ;  that  all  the  charges  made  by 
the  defendant  were  reasonable  and  just ;  and 
there  seems  to  be  no  controversy  concerning 
tbe  fact  that  defteidant  Sawyer  sold  tbe 
property  and  paid  tbe  funeral  expenses  with 
tbe  proceeds.  One  purpose  of  an  adminlatra- 
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tor  is  to  take  ehane  til  the  pnpwty  belong- 
ing to  tbe  estftte.  He  beeomee  the  means  br 
which  the  pn^erty  belonctais  to  the  estate  Is 
ai^lted  to  the  payment  at  SsititB,  If  there  an 
any,  and  the  snrplus  remaining  Is  distributed 
among  the  heirs.  Tbe  statute  In  this  case 
seems  to  contemi^te  that  thoae  of  the  rela- 
tives who  are  near  the  deceased  are  diarged 
with  the  Unty  of  taking  care  of  the  body  and 
burying  It  If  the  defendant  Sawyer  carried 
out  the  wishes  of  the  relatives  who  were 
there,  It  would  seem  that  the  other  relaUves 
would  have  no  reason  to  complain.  As  the 
administrator  represents  the  creditors  and 
the  heirs,  and  is  only  a  trustee,  It  would 
seem  that  he  la  estopped  from  malotalning 
an  action  against  the  defendant  Sawyer  and 
his  bondsmen  for  doing  that  which  Sawyer 
was  requested  to  do,  and  which  he  actually 
did,  in  taking  charge  of  the  body  of  the  do- 
ceased  and  burying  it  In  Dame,  Probate 
and  Administration,  i  231,  it  is  said :  "All 
courts  generally  hold  that  the  personal  rep- 
resentatlTes  may  pay  the  same  [foneral 
claims]  directly,  without  their  being  exhtbitr 
ed."  If  this  be  true  with  respect  to  personal 
representatives,  it  should  be  true  of  ttie  cor- 
oner, who  is  requested  by  the  personal  repre- 
sentatives to  discharge  the  duties  which  are 
a  natural  burden  upon  them. 
.  It  Is  altogether  probable  that  when  Sawyer 
sold  the  property  he  thought  he  was  authorl»- 
ed  to  do  BO  by  section  110,  .c  IS,  art  1,  Gomp. 
St  1909:  "When  any  valuable  personal  prop- 
erty, mon^,  or  papers  are  found  upon  or 
near  the  body  upon  which  an  Inquest  is  held, 
the  coroner  shall  take  charge  of  the  same  and 
deliver  the  same  to  those  oititled  to  Its  care 
or  possession;  but  if  not  <dalmed,  or  If  the 
same  stiaU  be  necessary  to  defray  expenses  of 
the  burial,  the  coroner  shall,  after  giving 
ten  days'  notice  of  the  time  and  place  of  sale, 
sell  such  property,  and  after  deducting  cor- 
oner's fees  and  funeral  expenses,  deposit  the 
proceeds  thereof,  and  the  money  and  papers 
so  found,  with  the  coanty  treasurer,  taking 
biB  receipt  therefor,  there  to  remain  sobject 
to  the  order  of  the  1^1  r^resentatlves  of 
the  deceased,  If  claimed  within  five  years 
tlioreafter,  or  If  not  claimed  within  that  tlm^ 
to  vest  in  the  school  fund  of  the  county."  He 
was  brought  face  to  face  with  the  problem 
of  giving  the  body  of  the  deceased  decent  and 
immediate  Christian  bnrlal.  The  sale  of  the 
property  would  famish  the  means  of  paying 
the  very  necessary  expenses  of  the  funeral. 
He  sold  It,  got  the  money,  and  used  It  The 
dead  man  seems  to  have  been  decently  and 
pnqverly  buried  according  to  Christian  rites. 
The  defendant  Is  equitably  entitied  to  his  pay 
for  It,  and  It  is  not  quite  right  that  the  plaln- 
tlff  should  have  Judgment  against  him.  We 
do  not  intend  to  hold  that  the  section  anoted 
jnstlfled  the  conduct  of  the  coroner.  The 
same  is  justifiable  upon  other  gnrands.  We 
think  that  If  the  defendant  Sawyer  was  re- 
quested by  the  nephew,  Bert  Beed,  to  take 


charge  of  the  body  and  to  ^apare  it  for 
bnrlal,  and  that  he  dM  >o  because  of  sndi 
reqnestr  and  that  he  sold  the  xnoperty  for  its 
full  and  fair  value,  which  la  not  questioned, 
and  used  the  money  which  he  received  there- 
for in  paymcfflt  of  the  necessary  funeral  ex- 
penses,  then  that  be  Is  equitably  mtltled  to 
pay  thet^r,  and  that  he  Is  farther  eqaltably 
entitled  to  set  ofF  the  money  so  paid  oat  by 
him  against  the  plaintifiTs  claim  for  the  value 
of  the  property  sold.  The  same  is  true  If  the- 
matter  was  ratified  and  adjusted  betwe^  the 
defendant  Sawyer  and  the  son  of  the  deceas- 
ed, Earnest  Beed.  We  do  not  undertake  to 
say  what.  If  any,  steps  should  have  been  tak- 
en before  the  county  court  toward  proving, 
these  claims,  because  that  question  Is  not 
before  us. 

[2]  "The  true  representative  is  bound  by 
those  acts  of  executor  de  son  tort  which  are 
lawful  and  such  as  the  true  representative- 
would  be  bound  to  perform  In  the  due  course 
of  administratloo."  18  Gyc.  1361.  Among 
the  authorities  cited  Is  Thompson  v.  Harding, 
76  E.  0.  L.  (Eng.)  630,  holding  that  a  proper 
payment  to  a  creditor  of  the  estate  will  bind 
the  true  representative.  In  that  case  Rich- 
ard Smith  was  employed  to  receive  the  rents- 
of  the  deceased  in  his  lifetime,  and  after  his 
death  contiaued  to  receive  the  rents  due  to 
the  deceased.  No  other  representative  of  the 
deceased  appearing,  Smith  paid  various  debt» 
due  from  the  deceased.  Among  other  things,, 
he  paid  the  defendants,  who  were  bankers  of 
the  deceased.  A  considerable  time  after  pay- 
ment administration  was  granted  to  the  plain- 
tiff, who  broi^ht  the  action.  The  court  held, 
under  the  facts,  "that  the  rule  to  enter  a  ver- 
dict for  the  plaintiff  ought  to  be  discharged." 

In  Outlaw  T.  Farmer,  71  N.  C.  31,  John 
Farmer  gave  his  promise  in  writing  to  pay 
John  Lewis  or  James  Parka,  agents,  by 
agreement  with  the  heirs  of  Anns  Herring, 
deceased,  the  sum  of  ¥126.S0.  Lewis  and 
P&iker  were  appointed  agents  by  the  heira  of 
Anna  Herring.  As  the  agmts  of  such  h^rs, 
they  bad  charge  of  the  entire  beneficial  In- 
terest in  the  estate.  In  a  salt  by  the  duly 
appointed  administrator  of  the  estate  against 
the  makers  of  the  promise^  It  was  held  that 
"admlnistratloQ  was  only  the  technical  fonn 
of  passing  the  legal  estate  from  the  intestate 
to  the  distributees.  Without  administration 
they  had  the  potential  dominion  over  the  es- 
tate, end  could  dispose  of  it  by  sale,  gift,  or 
testament  Therefore  a  sale  by  their  agent 
conferred  upon  the  purchaser  a  title  which 
the  courts  will  protect  The  bond  given  for 
the  fvoperty  was  given  on  a  valuable  consid- 
eration and  Is  valid,  both  as  to  the  principal 
and  as  to  the  sureties."  The  court  further 
said :  "Where  the  equitable  as  well  as  1^1 
rights  of  parties  are  administered,  the  bond 
sued  on  will  be  uphdd  as  valid  against  the 
defendant,  and  the  plaintiffs  are  entitled  to- 
Judgment  thereon." 

"Although  an  executor  de  son  tort  cannot 
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by  hia  own  wrongful  act  acquire  any  beneflt, 
yet  be  Is  protected  In  all  acts,  not  for  his 
own  benefit,  wblch  a  rightful  executor  mlgbt 
do."   18  Cyc.  1363. 

In  Brown  t.  Walter,  08  Ala.  310,  It  was 
held  that,  "where  one  has  received  and  used 
assets  of  an  intestate,  under  circumstances 
constituting  him  an  executor  de  son  tort,  he 
may  show,  when  called  to  account  in  equity 
by  the  rightful  representative,  that  there  are 
no  outstanding  debts,  and  that  he  has  ai>- 
plied  the  assets  for  the  use  and  beneflt  of 
the  distributees,  as  they  must  have  been  ai>- 
plied  In  due  course  of  administration." 

In  Risk  V.  Risk,  10  Ky.  Law  Rep.  666,  9 
S.  W.  712,  R,,  having  paid  the  first  install- 
ment on  land,  died,  leaving  a  widow  and  six 
children,  and  the  defendant,  without  admin- 
istering on  the  estate,  but  with  the  concur- 
rence of  the  plaintiff,  undatook  to  pay  the 
deferred  paymrats  and  to  support  the  widow 
and  minor  children,  and  be  failed  to  make 
the  third  payment,  and  the  land  was  sold 
under  a  Judvme&t  the  vendoni;  and  when 
A.  advanced  to  the  defendant  money  to  re- 
deem the  land,  and  the  widow  and  hetra  ob- 
tained an  order  for  the  sale  the  land  to 
pay  A.,  who  purchased  and  offered  to  per- 
mit the  widow  and  lielra  to  redeem,  and  he 
conveyed  the  land  to  defoidant,  who  paid 
the  balance  of  the  purchase  money,  In  an  ac- 
tion by  plaintiff  for  the  settlement  of  the 
estate  of  the  ftther,  a  division  of  the  land, 
and  allotment  of  dower,  held,  that  the  acts 
of  defendant  diould  be  treated  as  those  of  a 
daly  anointed  administrator  from  the  date 
of  the  father's  death;  and  that  he  holds 
the  land  In  trust  for  the  widow  and  b^rs. 

It  is  Incumbent  upon  the  executor  de  son 
tort  to  show  that  he  baa  applied  the  assets 
which  have  come  into  hla  hands  In  the  same 
manner  In  which  they  would  have  been  law- 
fully applied  by  a  rightful  representative. 
18  Cyc.  1363.  Among  the  authorities  cited 
in  support  of  the  doctrine  stated  is  that  of 
Gay  V.  Lemle,  32  Miss.  309,  holding  that, 
where  it  appears  that  he  has  paid  one  par- 
ticular debt  not  entitled  to  preference,  leav- 
ing others  unpaid,  he  cannot  claim  that  he 
has  done  what  the  law  required  to  be  done 
with  the  assets  in  due  course  of  administra- 
tion, but  must  be  liable  as  executor  de  son 
tort  to  the  other  creditors.  But  In  that 
case  the  doctrine  announced  emphasizes  the 
contention  that  the  executor  de  son  tort  is 
entitled  to  fair  treatment  If  he  has  acted 
Justly.  The  syllabus  in  that  case  reads:  "If 
an  executor  de  son  tort,  when  sued  by  a  cred- 
itor, attempt  to  Justify  his  unlawful  inter- 
meddling with  the  assets  of  the  deceased  by 
showing  that  be  has  applied  them  to  the 
payment  of  his  debts,  be  must  show  that  he 
has  applied  them  in  the  same  manner  that 


they  would  have  bem  lawfully  applied  by 
the  rightful  executor;  and  If  It  appear  that 
be  has  expended  the  assets  in  the  payment  of 
one  particular  debt,  not  being  a  lien  on  them, 
leaving  others  unpaid,  he  will  be  liable  to 
the  other  creditors."  The  body  of  the  opin- 
ion fully  sustains  the  syllabus,  and  requires 
only  that  the  executor  de  son  tort  "must 
show  that  he  has  applied  them  [the  assets 
of  the  estate]  in  the  same  manner  in  which 
they  could  have  been  lawfully  applied  by 
the  rightful  executor." 

In  Boleton  v.  Tbayor,  89  10.  App.  181,  it 
wa  sheld  that,  where  a  person  named  as  ex- 
ecutor in  a  will  acts  without  qualifying,  and 
receives  proceeds  of  the  sales  of  lands  and 
r^ita,  the  burden  la  upon  him  to  account  for 
the  same;  and  If  he  assumes  to  pay  debts, 
without  having  them  probated,  against  the 
estate  he  assumes  the  bnrden  of  prodndnc 
evidence  that  would  be  mffldent  to  prove 
such  claims  in  the  iwobate  coort  in  case  nl 
objection. 

In  Crispin  t.  mnklenum,  ffT  Iowa,  623, 10 
N.  W.  919,  It  was  held:  "One  who  Inter 
meddles  with  the  estate  <tf  a  decedent,  with- 
out having  been  appointed  administrator,  has 
no  right  to  pay  claims  out  of  the  aasets 
of  the  estate;  and  In  no  case  can  he  escape 
liability  for  so  using  the  money  of  the  estate, 
without  an  affirmative  showing  that  the 
amounts  paid  wore  correct" 

Since  the  district  court  has  acqnired  Ju- 
risdiction at  the  parties,  and  the  whole  sub- 
ject-matter IS'  presented  for.  adjudication, 
nothing  can  be  gained  rendering  a  judg- 
ment against  the  defendant  and  comptiUng 
him  to  file  his  claim  against  the  estate,  thus 
unnecessarily  increasing  the  litigation  and 
costs.  We  think  that  the  district  coort 
should  dispose  of  the  whole  case  before  It 

There  is  no  showing  that  the  deceased  was 
In  any  way  indebted.  The  estate  Is  solvent 
The  defendant  Is  not  shown  to  have  injured 
any  one  by  reason  of  what  he  did.  The 
claim  of  no  creditor  is  endangered. 

It  follows  that  the  district  court  erred  in 
excluding  evidence  tending  to  show  that  the 
money  received  firom  the  sale  of  the  prop- 
erty was  expended  in  and  about  Uie  burial 
of  the  deceased. 

The  Judgm^t  of  the  district  court  of 
Dakota  conn^  is  reversed. 

Reversed  and  rananded. 

LBFTON  and  FAWCETT,  JJ.  (concurring 
in  result  only).  We  think  the  principles  an- 
nounced in  Phillips  V.  Phillips,  87  Me.  324. 
32  Atl.  063,  and  Adams  v.  Butts,  16  Pldc 
(Mass.)  343,  apply,  and  hence  concur  in  the 
result. 

SEDGWICK,     concurs  In  the  conclusion. 
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PABSONS  T.  OATH  BBS  et  mL  (No.  16,817.) 
(Supreme  Court  of  Nebraska.   Nov.  27,  1912.) 

(Byllabua  ly  the  Court.} 

1.  Cbeditohs'  Suit  (5  16* )— Conditions  Pee- 

CEDENT— liXHAUSnON  OF  REStEUIES  AT  LaW, 

For  the  purpose  of  maintaioing  a  cred- 
itor's bill,  proof  of  a  judgment  at  law.  of  the  is- 
suauce  of  an  execution,  and  of  a  sceriS's  re- 
turn nulla  bona,  is  sufficient  in  tbe  absence  of 
fraud  or  collusion,  to  show  tn&t  plaintiff's  rem- 
edies at  law  have  been  exhausted. 

[Bd.  Note.— For  other  cases, '  see  Creditors' 
Suit.  Cent  Dig.  H  46,.  7^-^;  Dec.  Dig.  | 
Iti.*] 

2.  Cbsditobs'  Suit  <g  8*)— Pbopebtt  Subject 

— iKTEBEST  IN  JUDGMERT. 

In  equity,  the  interest  of  a  judgment  debtor 
in  a  judgment  against  a  cit;^  may,  in  a  proper 
case^  De  subjected  to  the  claim  of  his  ju&ment 
creditor. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  SS  12-41 :  Dec.  Dig.  {  a*] 

3.  Creditors'  Suit  (|  47*)— Relief  Granted 
— Pboceedinqs  Pending  Action. 

Failure  of  a  court  of  equity  to  dismiss  a 
creditorlB  bill  on  an  answer  aiWing  that  plain- 
tiff has  possession  of  nnsold  collateral  security 
for  his  judgment  held  not  reversible  error  in  a 
record  which  shows  that  plaintiff,  before  filing 
his  reply,  sold  the  collateral  and  applied  the 
j>Hx:eeds  in  part  payment  of  his  claim ;  that 
the  case  was  tried  on  pleadings  raisins  all  tbe 
issues  essential  to  an  aojudication  of  tne  rights 
of  the  parties ;  and  that  no  one  was  prejudiced 
by  the  procedure  adopted  by  the  trial  court. 
_  [Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Dec.  Dig.  |  47.*] 

4.  FbAUDTJLENT  CONVBTANCEa  (J  295*)— EVI- 
DENCE— SuFnciBHcr. 

Decree  upholding  a  conveyance  from  a  hus- 
band to  his  wife  held  proper  under  the  evi- 
-deuce,  though  assailed  aa  fraudulent  in  a  cred- 
itor's bilL 

lEd.  Note. — For  other  case^  see  Fraudulent 
Oonveyances,  Cent  Dig.  |i  8ttT-876 :  I>ec  Dig. 
f  -206.*} 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Troop,  Judge. 

Action  by  Frank  H.  Parsons  against  John 
T.  Gathers  (revived  In  the  name  of  Louisa 
Cathers,  administratrix  of  the  estate  of  John 
T.  Cathers)  and  others.  From  the  judgment, 
defendants  Cathers  appeal,  and  plaintiff  fil- 
ed a  cross-appeal.  Affirmed. 

J.  O.  Detweller,  of  Omaha,  for  appellants. 
Chas.  Battelle  and  Stout  &  Bose,  all  of 
Omaha,  for  appellee. 

BOSE3,  J.  This  Is  a  creditor's  bill  In  which 
plaintiff  seeks  to  collect  a  judgment  for  $8,- 
369.88,  rendered  August  14,  1909,  In  the  dis- 
trict court  of  Douglas  county,  against  John 
T.  Cathers  and  others.  The  suit  wherein 
the  Judgment  was  rendered  was  commenced' 
April  28,  1894,  and  the  liabUlty  of  Cathers 
was  that  of  surety  on  a  promissory  note  for 
^,000,  dated  April  8.  1892,  and  payable  to 
the  McCague  Savings  Bank.  Plaintiff  suc- 
ceeded to  the  rights  of  the  payee.  £!xecu- 
tlon  was  issued  and  retamed  "nulla  bona." 
The  property  which  the  court  is  asked  to 
subject  to  the  payment  of  the  judgment 


consists  of  three  Items:  (1)  A  lot  In  Omaba, 
conveyed  January  7,  1898,  by  Cathers  to  his 
wife,  through  a  trustee;  it  being  alleged 
that  the  conveyance  was  made  without  con- 
sideration, with  the  intent  to  hinder,  delay, 
and  defraud  plaintiff  In  collecting  his  claim 
against  grantor.  (2)  t'upatd  awards  of  $1,- 
245  against  the  city  of  Omaha  In  favor  of 
the  wife;  the  city  having  appropriated  to 
public  purposes  part  of  the  lot  conveyed  to 
her,  and  tbe  amount  recovered  by  her  being 
the  value  of  the  property  thus  takoi.  <3j 
The  interest  of  Cathers  in  two  unpaid  Judg- 
mttita  against  the  city  of  Oqaaha,  one  render- 
ed in  favor  of  Anna  J.  BoUnson,  November 
30,  1907,  fbr  $1,640.  and  the  other  rendraed 
In  favor  of  Rhoda  GlUUand,  March  27,  1909, 
for  $1,500;  Gathers  having  filed  aa  attor- 
ney's lien  for  one-half  of  each  of  the  two 
Judgments.  The  principal  debtors  and  Gath- 
ers and  wife  and  other  persons  claiming 
an  interest  in  the  pr(^>er^  in  controversy 
are  defendants  herein.  ^Hie  answer  contalnis 
a  d«ilal  that  the  conveyance  from  Gathers 
to  his  wife  was  made  witliout  consideration, 
or  to  defraud  plaintiff,  or  to  hinder  or  delay 
him  in  oollectiue  his  claim.  On  the  contrary, 
it  is  alleged  that  the  ocmveyance  was  exe- 
cuted in  good  faith  for  the  full  consideration 
of  $6,087.02.  Other  matters  pleaded  in  de- 
fense are  that  the  creditor's  bill  was  prema- 
turely filed;  that  Gathers  was  a  surety  only; 
that  plaintiff  held  as  collateral  security  for 
the  payment  of  his  claim  20,000  shares  of 
capital  stock  of  the  Colorado  Gold,  Sliver  & 
Lead  Mining  Company,  property  alleged  to 
be  of  great  value  belonging  to  tbe  principal 
debtors;  and  that  the  collateral  described, 
though  In  control  of  plaintiff,  was  never  sold 
or  In  any  way  applied  to  tbe  payment  of  the 
note  on  which  Cathers  was  surety.  In  a  re- 
ply plaintiff  states  that  on  February  24.  1910, 
a  date  subsequent  to  the  filing  of  the  answer 
to  the  creditor's  bill,  he  sold  the  collateral 
at  public  sale,  after  due  notice,  for  $100  and 
credited  the  proceeds  on  his  Judj^ment.  The 
trial  court  upheld  the  conveyance  from  Cath- 
ers to  bis  wife  and  declined  to  apply  the 
latter's  awards  against  tbe  city  of  Omaha 
on  plaintiff's  judgment,  but  subjected  there- 
to the  attorney's  Hens  on  the  judgments 
against  the  city  of  Omaha.  Cathers  and 
wife  appealed,  and  plaintiff  filed  a  cross-ap- 
peal. After  the  record  was  filed  in  this 
court,  Cathers  died,  and  tbe  case  was  reviv- 
ed in  the  name  of  his  wife,  Louisa  E.  Gath- 
ers, as  administratrix  of  his  estate. 

[1]  'Should  the  creditor's  bill  be  dismissed 
because  the  action  was  prematurely  brought? 
It  Is  argued  tbat  relief  was  erroneously  > 
granted  to  plaintiff,  because  his  pleadings 
and  proofs  do  not  show  that  he  exhausted 
his  legal  remedies  before  bringing  his  suit 
in  equity.  This  proposition  Is  based  on  the 
assertion  ttiat  property  subject  to  execu- 
tion was  not  sold  before  the  filing  of  the 
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creditor's  bill.  Tbe  record  shows  tbat  plain- 
tiff pleaded  and  proved  his  Joc^mrat,  and 
that  an  execution  was  issued  thereon  and 
returned  nulla  bona.  Nothing  more  could 
be  done  without  the  aid  of  equity.  First 
Nat  Bank  v.  Gibson.  60  Neb.  767,  84  N.  W. 
250.  Fraud  or  collnsion  on  part  of  the  sher- 
iff In  performing  his  duties  under  the  writ, 
or  in  making  his  return,  Is  not  shown.  Un- 
der the  circumstances  plaintiff  was  not  re- 
quired to  impeach  the  officer's  return,  or 
to  show  by  additional  evidence  that  neither 
the  principal  debtors,  nor  the  surety,  had 
any  property  subject  to  execution.  In  ab- 
sence of  fraud  or  collusion  on  part  of  the  of- 
ficer, the  Judgment,  the  execution,  and  the 
sheriffs  return  were  sufficient  evidence  that 
the  remedy  at  law  was  Inadequate.  Weaver 
V.  Cressman,  21  Neb.  675,  88  N.  W.  478; 
First  Nat  Bank  v.  Gibson,  60  Neb.  767,  84 
N.  W.  259;  Cochran  v.  Cochran,  62  Neb.  450, 
87  N.  W.  162;  Nebraska  Nat  Bank  t.  HaUo- 
well,  63  Neb.  300,  88  N.  W.  556 ;  Howard  v. 
Raymers,  M  Neb.  213,  80  N.  W.  1004;  Cof- 
fleld  V.  Farmenter,  2  Neb.  (Vnof.)  42,  06  N. 
W.  283. 

It]  It  Is  further  argued  that  the  funds 
burdened  with  the  attome^'B  Men,  while 
under  the  control  ot  the  dty  of  Omaha,  can- 
not be  impounded  or  subjected  to  the  pay* 
meut  of  plaintiff's  judgmmt  tbe  tAty  of 
Omaha  Is  a  dtfendant,  and  at  the  trial  did 
not  resist  the  making  of  an  ovOee  directing 
payment  of  thoee  funds  to  plaintiff.  Tb» 
statute  creating  a  remedy  In  aid  of  execu- 
tion provides:  "Where  a  Judgment  d^tor 
has  not  personal  or  real  property  subject  to 
levy  on  execution,  suffldoit  to  satisfy  the 
Judgment,  any  interest  which  he  may  have  In 
any  banking,  turnpike,  bri^,  or  other  Joint 
stock  company,  or  any  interest  he  may  have 
in  any  num^,  contnict^  dalms,  or  dioses 
in  action,  due  or  to  beciwie  due  to  hlni,  or 
in  any  Juc^ment  or  decree,  or  any  mon^, 
goods,  or  effects  whidi  he  may  have  in  pos- 
session of  any  person,  body-politic,  or  cot- 
porate,  shall  be  subject  to  the  payment  of 
such  Judgment'  by  proceedings  in  equity,  or 
as  in  this  chapter  prescribed."  Code,  S  532. 
In  direct  terms  the  equitable  remedy  extends 
to  the  interest  of  a  Judgment  debtor  In  a 
Judgment  against  a  "body-politic  or  corpo- 
rate." The  remedy  in  aid  of  execution 
does  not  exclude  relief  In  equity.  Monroe  v. 
Ueld,  Murdoch  &  Co.,  46  Neb.  316,  64  N.  W. 
983.  It  follows  that  this  point  on  the  rec- 
ord presented,  Is  not  well  taken. 

[3]  Should  the  action  be  dismissed  because 
plaintiff,  before  fllhig  his  creditor's  bill,  fail- 
ed to  sell  the  collateral  security  in  his 
hands  and  apply  the  proceeds  on  his  claim? 
That  defense  was  pleaded  In  an  answer  filed 
by  Gathers  January  24,  1910.  The  court  of 
equity  had  acquired  Jurisdiction.  In  a  reply 
plaintiff  alleged  that  he  sold  the  collateral 
February  24,  1010,  and  applied  tbe  proceeds 
on  his  claim.  Fraud  or  illegality  In  the  sale 


is  not  shown.  At  the  time  of  tbe  trial,  there- 
fore, this  feature  of  the  defense  had  no  ex- 
istence as  originally  pleaded.  The  proceeds 
of  the  collateral  paid  a  small  jwrt  of  the 
debt  Leviable  property  subject  to  execution 
and  the  collateral  were  wholly  Insufficient 
for  the  satisfaction  of  the  Judgment  In  favor 
of  plaintiff,  when  the  creditor's  suit  was  tried. 
Equitable  relief  was  not  granted  before  the 
remedies  at  law  had  been  exhausted.  Had 
the  suit  been  dismissed  under  these  circum- 
stances, the  parties  wonld  necessarily  have 
been  burdened  with  the  costs  and  expmses 
incident  to  the  bringing  and  prosecuting  of 
a  second  suit  of  the  same  nature  as  the  first 
In  Haffey  v.  I^ynch,  143  N.  T.  241,  38  N.  E. 
208,  the  court  said:  "Equity  courts,  In  award- 
ing relief,  generally  look  at  tbe  conditions 
existing  at  the  close  of  the  trial  of  tbe  action 
and  adapt  their  relief  to  those  ooadlUons. 
The  plaintiff,  in  an  equitgr  action,  as  a  general 
rule,  should  not  be  turned  out  of  court  on 
account  of  any  defense  Interposed  to  his 
action,  if  at  the  time  of  the  trial  the  facts 
are  such  tha^  if  be  thai  commenced  his  ac- 
tion. Jie  would  be  entitled  to  the  equitable 
relief  sought"  For  these  reasfms,  llie  case 
having  been  tried  bdow  mider  pleadings  raLt- 
ing  all  the  Ijnues  essential  to  an  adjudica- 
tion of  the  rii^tt  of  the  parties,  the  action 
will  not  now  be  dismissed,  since  no  one  was 
prejudiced  by  tbe  trial  court's  procedure. 

[4]  Was  the  ccmveyance  ftom  Gathers  to 
his  wife  fnuduloit?  Both  testified  tlut  early 
in  their  married  life  the  wife  recdved  from 
her  fhther's  estate,  from  a  Ufe  Insurance 
company,  and  from  the  sale  of  stock  of  the 
Cbartiers  Vall^  Ballroad  Company,  various 
sums  of  mon^  ais^egating  several  thousand 
dollars;  that  this  money  was  turned  orer 
to  tbe  husband  under  an  agreement  to  re- 
turn It;  and  tbat  he  never  did  so  until  be 
deeded  her  the  lot  In  controveray  in  f  ulflll- 
meat  of  bis  lunnnlse.  Oadwrs  testified,  also, 
that  tiie  consideration  mentioned  in  the  deed 
was  the  amount  received  from  his  wife,  with 
hiterest  There  is  imxtf  tbat  the  wife,  wtua 
she  acc^ted  the  deed,  had  no  knowledge  of 
her  husband's  liability  as  surety;  that  the 
husband  then  thought  his  liability  vras  fully 
protected  by  collateral  security;  that  plain- 
tiff, for  many  years,  made  no  effort  to  bring 
his  suit  on  the  note  to  trial ;  and  that 
Gathers,  before,  and  two  years  after,  tbe 
conveyance  to  his  wife,  retained  in  his  own 
name  title  to  a  large  tract  of  valuable  land 
near  Omaha.  Plaintiff  made  no  effort  to  con- 
tradict UiIb  testimony  by  direct  proof.  When 
it  Is  all  considered  with  the  entire  record, 
the  trial  court's  finding  agfalnst  plaintiff  on 
the  issue  of  fraud  In  the  conveyance  from 
Gathers  to  his  wife  appears  to  be  correct 
It  necessarily  follows  thst  plaintiff  is  not  en- 
titled to  the  awards  against  the  city  of  Oma- 
ha for  that  part  of  grantee's  lot  taken  fbr 
public  purposes.  There  is  no  error  apparent 
la  the  proceedings  below.  Neither  appellant 
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nor  croas-appdtmntB  haTlng  obtained  r^ief  In 
tUs  conxt,  tbe  owts  bwe  win  be  eanally  di- 
vided between  ttaun. 
Atflrmed. 


BUTLBR  T.  SBCmiST  ct  tL   (No.  17358.) 
(Supreme  Court  of  Nebraska.  Not^  27,  1912.) 

(BvUabut  bv  the  Court.f 

1.  ADTBBSB  PoaSKSSION  (S  45*)— BUHHINO  at 
LtUITATIONB  —  ABBEBT  —  SeBVIOB    OF  SUM- 

Mons. 

Service  of  101010008  io  ejectmeot  arrestfl 
the  nmnbir  of  the  etatnte  of  limitatlona  in 
faTor  of  a  defendant  who  claims  by  adverse 
possession,  thoagh  the  form  of  action  is  sub- 
sequeotly  changed  by  ameodment  of  plalntifTs 
petition  to  a  snit  to  redeem.  Butler  t.  Smith, 
84  Neb.  78,  120  N.  W.  1106,  28  L.  R.  (N. 
S.)  436,  approved  and  followed. 

[Ed.  Note.— For  other  cases,  aee  Adverse 
PfMsesalon,  Gent.  Dig,  H  232-254;  Dee.  Dig.  I 
46.*] 

2.  Appeal  ahd  Bbbob  (|  964*)— Matikbs  ov 

DnOBRIOH-OoHMUDAnon   OF  AcnoHB— 

Bevibw. 

The  coudldatloii  of  two  actions  pending  in 
the  same  coort,  at  the  same  time,  agamst 
different  defendants,  to  redeem  from  the  lien  of 
a  mov^age,  is  a  matter  within  the  sonnd  dis- 
cretion of  Ihe  trial  court,  and  error  cannot  be 
predicated  on  the  order  of  conaolidattmi  unless 
an  abuse  ol  discretion  is  shown. 

[Eid.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  8834;  Dee.  UldTi  964.*  j 

(AidiUonal  BvUtivt  by  Editorial  Staff.) 

3.  JnDOMKT  (I  574*)— Ria  Judicata- Na- 
nriuB  or  DxTssiaNATioH— Buune  oh  Mo- 
tion. 

A  mliog  on  a  motion  daring  the  progress 
of  a  cause  is  not  res  judicata,  and  It  is  within 
the  dlscretioD  of  the  court  to  permit  another 
motion  to  be  filed  and  to  change  its  mUng. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
<-ent  Dig.  I  1021;  Dec  Dig.  |  574.*] 

Ai^eal  from  District  Court,  Knox  Conat^; 
AVet(±,  Judge. 

Action  by  Mary  Butler  against  James  B. 
Secrist  and  others,  impleaded  with  Susie  M. 
Smith  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal,  and  defendant  Se- 
crist prosecutes  a  cross-appeal  f^^lnat  de- 
fendants  Smith  and  ottters.  Affirmed. 

Fldd,  BIdEette  ft  Rlctetta,  of  lincoln,  w. 
A.  Ueaervo  and  J.  F.  Oreoi,  both  of  Grol^- 
ton,  tor  plaintiff.  W.  R.  Butler  and  M.  V. 
Harrington,  both  of  O'Neill,  and  W.  A.  Ue- 
aerre,  of  Grelghton,  for  dtfendanta. 

BARNES,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  Knox  coun- 
ty allowing  the  plaintiff  to  redeem  a  tract 
of  land  situated  in  tbat  county  from  a  void 
decree  of  foreclosure,  and  a  finding  of  the 
amonnt  which  plaintiff  ahoold  be  required  to 
pay  tbe  defendants  (or  that  purpose. 

It  appears  that  In  January,  1890,  one  Ellis 
W.  Wall  owned  the  land  in  question  and 
mortgaged  it  to  Pierce,  Wright  &  Co.  for  $2,- 
800.   After  giving  tbe  mortgage.  Wall  cou- 

*For  ether 


v^ed  the  praises  to  (Element  L.  Boone- 
Boone  did  not  take  tiie  title  by  his  Initials, 
but  took  it  by  his  real  name  as  Clement 
ti.  Boone,  and  his  deed  was  promptly  record- 
ed In  tbe  office  of  the  county  clerk  of  Knox 
county.  <[n  March,  1894,  one  Henry  H. 
Drake;  who  had  become  the  owner  of  tbe 
mortgage,  brought  a  foreclosure  suit  in  tbe 
district  court  of  Enox  county  against  Wall 
and  his  wife  and  C.  U  Boone.  Tbe  recorda 
In  the  office  of  the  county  clerk  stated  plain- 
ly that  the  land  was  owned  by  Clement  L. 
Boone.  Service  was  bad  by  publication  only. 
None  of  the  defendants  appeared,  and  a  de- 
cree of  foreclosure  was  granted.  Thereafter 
the  land  was  sold  under  the  decree,  and  on 
May  24,  1895,  the  owner  of  tbe  mortgage, 
who  was  the  purchaser,  took  possession  of 
the  premises  through  one  Green,  and  the 
purchaser  and  his  successors  in  interest,  the 
defendants  in  thla  action,  have  ever  since 
retained  such  possession.  It  furtber  appears 
that  the  plaintiff  obtained  her  title  by  qnlt- 
dalm  deed  from  Clement  L.  Boone,  and 
mwae  conveyances,  and  on  the  11th  day  of 
March,  190G,  commenced  this  action  In  tbe 
district  court  of  Knox  county  as  a  suit  in 
ejectment  against  James  B.  Secrist,  Mary 
B.  Secrlat,  and  Susie  M.  Smith  to  obtain 
possession  a  part  of  tbe  land  In  question ; 
tbat  she  alao  at  the  same  time  commenced 
an  action  In  ejectment  agalust  Charles  A. 
Kissinger  and  Emily  Kissinger  to  obtain  pos- 
session of  the  remainder  of  the  mortgaged 
premlma;  tbat  ttiweafter  plaintiff  was  per- 
mitted to  amend  her  petitiotts  by  changing 
the  form  of  bw  aettons  to  salts  to  redeem 
the  land,  and  require  tbe  defendants  to  u^ 
connt  for  tbe  rents  and  proflts.  Trials  In 
the  district  conrt  resulted  in  judgments  for 
the  defendants.  From  those  Judgments  plain- 
tiff antealed  and  obtained  reversals  In  t3ile 
court,  and  the  causes  were  remanded  to  the 
district  cout  of  Knox  county  for  farther 
proceedings.  For  a  more  fall  and  complete 
statement  of  the  facts,  reference  may  be  had 
to  Batter  T.  Smitta,  84  -Neb.  78,  120  N.  W. 
U06,  28  L.  R.  A.  (N.  S.)  486.  When  those 
■alts  came  on  again  for  trial  In  the  district 
conrt,  an  atCsr  was  made  consolidating  them, 
and  tbereafter,  upon  the  issues  thus  presoit- 
ed,  a  decree  was  rendered  allowing  the  plahi- 
tiff  to  redeem,  and  flxlng  the  amonnt  neces- 
sary for  sudi  redemption.  Fnun  that  Judg- 
ment, the  defendants  have  prosecated  mp- 
arate  appeals. 

Tbe  record  dlS{doses  that,  upon  tiie  second 
trial  In  the  district  court,  defendants  Se- 
crist and  Smith  interposed  a  plea  of  former 
adjudicaticm,  alleging  that  tiie  Jndgmoit  In 
their  favor  upon  the  former  trial  bad  never 
been  reversed,  and  was  a  complete  bar  to 
tbe  farther  prosecution  of  this  action;  while 
defendants  Kissinger  also  entered  a  like  plea, 
and  contended  tbat  tbe  Judgment  in  their 
favfff  in  the  former  action  had  never  been 
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reversed,  and  was  a  bar  to  the  farther  prose- 
fotion  oi  this  suit  against  them.  Their  pleas 
of  former  adjudication  were  OTerroled,  and 
this  ruling  is  assigned  as  error. 

It  appears  that,  when  the  petition  In  But- 
ler V.  Smith,  Bupra,  was  amended,  Charles 
A.  Kissinger  and  his  wife  Emily  were  made 
parties  defendant  in  that  action,  all  of  the 
land  involved  In  both  actions  was  described 
therein,  and  plaintiff  prayed  to  be  allowed 
to  redeem  from  the  Wall  mortgage  as  to  all 
of  the  defendants.  The  defendants  in  that 
case  all  filed  answers  to  the  amended  peti- 
tion. The  same  coarse  was  pursued,  and  like 
pleadings  were  filed  In  the  original  case  of 
Butler  V.  Kissinger,  and  both  actions  were 
then  pending  in  the  district  court  of  Knox 
county.  Plaintiff  thereupon  filed  a  motion 
to  consolidate  the  two  actions,  which  was 
overruled.  There  was  a  separate  trial  of 
each  of  said  actions,  and  a  Judgment  render- 
ed in  each  of  them  for  ail  of  the  defend- 
ants. The  plaintiff  thereupon  prosecuted  ap- 
peals from  said  judgments.  The  appeals 
were  docketed  in  this  court  against  all  of 
the  defendants.  The  plaintiff  was  named  as 
the  appellant,  and  all  of  the  defendants  were 
made  appellees.  All  of  the  defendants  ap- 
peared and  filed  briefs,  and,  upon  the  hear- 
ings in  tills  court,  both  of  the  judgments 
were  reversed  as  to  all  of  the  defendants 
named  in  each  case,  and  the  causes  were  re- 
manded to  the  district  court  for  new  trials. 
An  examination  of  the  record  in  the  former 
cases  fully  disposes  of  the  plea  of  former 
adjudication,  and  the  judgment  of  the  trial 
court  on  this  point  should  be  a&rmed. 

[1]  It  is  further  contended  tliat  the  court 
erred  In  overruling  defendants'  pleas  of  the 
statute  of  limitations.  Tliat  question,  how- 
ever, was  fully  determined  In  Butler  v. 
Smith,  supra,  where  it  was  said:  "Service 
of  summons  in  ejectment  arrests  the  run- 
ning of  the  statute  of  limitations  in  favor  of 
a  defendant  who  claims  title  by  adverse  pos- 
aession,  though  the  form  of  ac^on  is  subse- 
quently changed  by  amendment  of  plaintllTs 
petition  to  a  suit  to  redeem."  McKelghan 
V.  Hopkins,  IS  Neb.  S3,  26  N.  W.  614,  was  a 
suit  In  ejectnent,  and  was  changed  by 
amendmoit  to  an  action  to  redeem,  and  It 
was  said  by  this  court :  "The  plaintiff  sought 
in  tile  original  petition  to  recover  the  land, 
because  he  was  ttie  owner  th^%of;  and  In 
the  amended  petition,  filed  by  him  by  leave 
of  court,  he  seeks  to  recover  the  land  In 
question  upon  the  ground  that  be  is  the 
owner  of  the  same ;  but,  while  asking  equity, 
be  offers  to  do  equity  by  paying  the  defend- 
ant all  valid  claims  held  by  him  against  the 
land.  The  cause  of  actlim  is  the  same,  al- 
though the  relief  Is  sought  In  a  different 
manner  from  that  In  the  first  petition.  This, 
however,  does  not  change  the  cause  of  action, 
and  the  statute  of  limitations  ceased  to  run 
when  the  summons  which  was  served  on . 


him  was  issued."  In  ttie  instant  case  the 
actions  were  commenced  before  the  limita- 
tion had  expired,  and  when  commenced,  al- 
though separate  suits  were  brought,  such  ac- 
tions were  sufficient  to  toll  the  statute. 

[2]  Error  is  predicateu  on  the  order  of 
the  district  court  consolidating  the  two  ac- 
tions for  a  single  trial  in  the  instant  case, 
and  it  is  ftrgued  that,  because  the  court  had 
once  overruled  a  motion  to  consolidate  the 
actions,  It  was  error  to  thereaftn  sustain 
such  a  motion. 

[3]  A  mere  ruling  on  a  motion  during  the 
progress  of  a  cause  Is  never  res  judicata,  and- 
It  is  within  the  sound  discretion  of  the  court 
to  permit  another  motion  to  be  filed  and 
change  Its  ruling.  Unless  the  party  com- 
plaining makes  it  appear  that  the  trial  court 
was  thereby  guilty  of  an  abuse  of  discretion, 
error  cannot  be  predicated  thereon. 

Finally  it  may  be  said  that,  when  the  two 
causes  were  remanded  for  new  trials,  the 
only  matter  left  for  the  determination  of  the 
district  court  was  an  accounting  to  determine 
the  amount  the  plaintiff  should  be  required 
to  pay  defendants  in  order  to  redeem  the 
land  in  question  from  the  mortgage  lien. 

It  is  not  contended  that  the  court  erred 
In  determining  the  amount  of  redemption 
money,  and  the  judgment  of  the  district 
court  Is  nfflnned. 


KISSINGER  et  al.  v.  BUTLER.  (No.  17.357.) 
(Supreme  Court  of  Nebraska.   Nov.  27,  1912.) 

Appeal  from  District  Court,  Knox  County; 
Welch,  Judge. 

Action  by  Mary  A.  Butler  against  Oharlea 
A.  Kissinger  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Field,  RlckettB  &  Ricketts,  of  Lincoln,  and  J. 
P.  Green  and  W.  A.  Meserve,  both  of  Creigh- 
ton,  for  appellants.  W.  R.  Butler  and  M.  F. 
Harrington,  both  of  O'Neill,  for  appellee. 

BARNES.  J.  This  case  presents  the  sep- 
arate appeal  of  the  Kiasingers  from  the  judg> 
ment  of  the  district  court  in  Butler  t.  Secrist 
(No.  17,358).  188  N.  W.  74». 

The  facts  and  questions  of  law  in  the  two 
appeals  are  identical,  and  for  the  reasons  given 
in  that  case  the  judgment  of  the  district  court 
Is  affirmed. 


HANKS  V.  MISSOURI  PAC.  RT.  CO.  (No. 
17,058.) 

(Supreme  Court  of  Nebraska.   Nov.  27,  1912.) 
(SifUabua  by  the  Oowt.) 

1,  0ABBISB8     (I  82*)-'ItS0nTEaTION— INIB- 
BIATB  CAUIIEB8. 

In  an  action  to  recover  from  the  defend- 
ant railway  company  the  necessary  costs  of 
the  labor,  lumber,  and  material  used  In  con- 
structing grain  doors  for  box  can  naed  hk 
transporting  grain  from  Cook,  Neb.,  to  Kfinf  f 
City,  Mo.,  held,  that  the  answer  of  the  defend- 
ant company  that  the  Interstate  Commerce 
Commission  bad  made  a  rule  to  the  effect  that 
the  carrier  might  not  lawfully  reimburse  ship- 
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pen  for  Uie  expeDse  incurred  In  attachlnK 
srain  doors  to  box  carB,  unless  expnmly  so 
provided  in  Its  tariff,  and  that  there  was  no 
euch  proTifiioQ  in  the  tariff  of  the  defendant 
company  at  the  time  the  doors  were  so  fur- 
nished (thouffh  afterwards  one  was  adopted), 
and  therefore  that  the  defendant  company  was 
not  liable,  failed  to  state  any  defense. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  83-86;  Dee.  Die  }  32.*] 

2.  Gabriebs    (S  32*}— Bkoulahoi^— Iiitsb- 

BFATE  CaRBIBBS. 

That  as  then  is  no  allegation  in  the  plead- 
ings stating  when  the  particalar  rule  was  adopt- 
ed  It  wiU  not  be  presumed  to  have  been  adopt- 
ed before  the  car  doors  were  fomishedt  or  to 
liaTe  been  inforced  at  that  time. 

IBd.  Note^For  othw  cases,  see  Ganien, 
Cent  Dig.  Si  8S-85:  Dec.  Dig.  |  82.*] 

Appeal  from  District  Court,  Johnson  Coon- 
ty;  Pemb»1»n,  Judge. 

Action  by  Lee  A.  Hanks  against  the  Mis- 
souri Padflc  Railway  Company.  From  a 
Judgment  toe  {dalDtU^  defendant  appeals. 
Affirmed. 

B.  P.  Wacganer,  of  Atclilaon,  Kan.,  and  B. 
H.  Morsman,  Jr.,  of  Omaha,  for  a^iellant. 
Hui^  La  Master,  of  Tecomaeh,  for  appellee. 

HAMBR,  J.  On  the  18th  day  of  AprU, 
1910,  the  plaintiff,  who  was  a  dealer  in  grain, 
lumber,  coal,  and  live  stock  at  the  village  of 
Cook,  Johnson  county,  Neb.,  sued  the  defend- 
ant in  the  district  court  of  Johnson  county, 
alleging  his  business,  and.  that  be  was  the 
sole  owner  thereof;  that  the  defendant  was 
a  railway  corporation,  incorporated  under 
tbe  laws  of  the  state  of  Missouri,  licensed  to 
do  business  in  the  state  of  Nebraska,  and  do- 
ing a  general  transportation  business  as  a 
common  carrier,  with  lines  of  railroad  In 
the  state  of  Nebraska,  and  in  other  states, 
having  a  line  of  railroad  running  from  Tai- 
mage,  Neb.,  through  Johnson  county,  Neb., 
and  through  the  village  of  Cook  in  said  coun- 
ty, to  Crete,  Neb.;  that  defendant  maintains 
a  depot  at  said  village  of  Cook  and  an  office 
at  said  depot,  and  keeps  a  duly  appointed 
agent  In  charge  of  said  office  for  the  manage- 
ment of  its  business  at  said  village;  that  from 
the  26tb  of  July,  1906,  until  the  17th  of  Janu- 
ary, 1908,  the  plaintiff  at  the  request  of  the 
defendant  made  by  the  agent  of  the  defend- 
ant, at  Cook,  Neb.,  sold,  delivered,  and  fur- 
nished to  the  defendant  certain  lumber  and 
nails  and  furnished  certain  labor  to  the  de- 
fendant all  of  the  value  of  ¥271.03;  that 
said  articles  were  so  furnished  In  repairing 
freight  cars  belonging  to  the  defendant  and 
freight  cars  of  other  companies  then  being 
used  by  the  defendant,  all  of  which  cars  were 
loaded  and  shipped  by  the  plaintiff  to  iwints 
on  tbe  lines  of  the  defwdant,  and  all  of 
whldi  artldes  were  necessary  to  put  said 
cars  in  proper  repair  and  condition  for  the 
transiwrtation  of  grain  and  stock,  and  were 
not  made  for  the  purpose  of  violating  any 
law,  either  state  or  federal,  and  in  the  con- 
struction of  Inside  doors  for  grain  cars  own- 


ed and  used  by  the  defendant;  that  an  Item- 
ised bill  of  said  luml)er,  showing  the  dates 
when  furnished,  amounts,  dimensions,  kinds, 
and  prices  was  attached  to  the  petition  as  a 
part  thereof;  that  the  same  were  Just  and 
reasonable  prices,  and  weref  the  prices  agreed 
upon,  and  that  the  lumber  was  of  the  ag- 
gregate value  of  $211.03:  that  nails  were  fur- 
nished as  needed  in  making  said  repairs  and 
said  car  doors  ^m  July  26, 1906,  to  January 
17,  1908,  and  of  the  reasonable  value  of  $10, 
and  that  labor  was  furnished  as  needed  In 
making  said  repairs  and  car  doors  from  July 
26, 1906,  to  Jaonary  17, 1908,  and  of  the  rea- 
sonable value  of  $50 ;  that,  by  reason  of  the 
sale,  .delivery,  and  furnishing  of  said  lumb^ 
and  nails  and  the  doing  and  furnishing  of 
said  labor,  the  defendant  became  indebted  to 
tbe  plaintiff  in  the  sum  of  ^1.03  for  the 
paymait  of  which  tbe  plaintiff  has  made  de- 
mand of  the  defendant  and  which  the  de- 
foidant  has  refused  to  pay.  The  prayer  was 
for  Judgment  against  the  defuidant  for 
$271.03,  with  interest  at  7  pw  cent,  from 
July  17,  1908,  and  costs.  Tbe  defendant  an- 
sw^ed,  omitting  the  title  of  the  case,  tbe 
signature  of  counsel,  and  the  verification,  as 
follows :  "Comes  now  the  defendant,  and  for 
its  answer  to  the  petition  of  the  plaintiff  It 
adndts  that  plaintiff  furnished  the  material 
and  labor  in  the  amount  and  of  the  value 
stated  in  the  petition,  and  defendant  states : 
That  any  and  all  lumber  which  may  have 
been  famished  by  the  plaintiff,  as  alleged  In 
bis  said  petition,  was  furnished  for  the  pur- 
pose of  constructing  grain  doors,  or  making 
repairs  upon  certain  grain  cars,  which  were 
furnished  by  the  defendant  to  the  plaintiff  for 
the  transportation  of  grain  In  the  r^ular 
course  of  Interstate  commerce;  that  each  of 
the  said  cars  so  furnished  or  repaired  moved 
from  Cook,  in  the  state  of  Nebraska,  to  Kan- 
sas Oity,  in  the  state  of  Missouri,  and  be- 
yond; tha^  by  reason  of  such  shipments  of 
grain  b^g  of  an  Interstate  character,  this 
court  is  without  jurisdiction  In  the  premises 
to  hear  or  try  this  case.  The  defendant  al- 
leges that  at  the  time  the  plaintiff  claims  to 
have  famished  such  lumber  for  grain  doors 
the  defendant  did  not  have  regularly  pub- 
lished and  filed  with  the  Interstate  Com- 
merce Commission,  and  posted  as  required 
by  law,  any  tariff  or  any  provision  of  any 
tariff,  whereby  the  defendant  promised,  or 
agreed,  or  was  permitted,  to  reimburse  the 
plaintiff  for  and  on  accoimt  of  lumber  so  fur- 
nished. Plaintiff  alleges  that  the  Interstate 
Commerce  Commission  by  rule  78  of  bulletin 
2,  of  the  Conference  Bulings  of  the  Commis- 
sion, made  a  mllng  as  follows :  '78.  Grain 
Doors.  A  carrier  may  not  lawfully  reim- 
burse shippers  for  the  expense  Incurred  In 
attaching  grain  doors  to  box  cars  unless  ex- 
pressly so  provided  in  its  tariff.'  In  constm- 
Ing  and  applying  such  ruling,  the  Interstate 
Commerce  Commission  held  that,  if  carriers 
proposed  to  pay  shippers  for  grain  doors  fur- 
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nistied  bj  sudi  shiH>effBj  where  the  same  were 
iieoeBsary  and  were  actually  fnmlsbed,  car- 
rlen  oonld  pay  tbe  actual  cost  of  such  doors' 
with  stated  maxlmnm  allowance  per  grain 
■door  and  per  car,  provided  same  were  cov- 
ered by  their  tariffs;  that  following  the  rul- 
ing of  the  Interstate  Commerce  Oommlsslon 
the  defendant  company  thereafter  r^larly 
published  and  filed  with  the  Intestate  Com- 
merce Commission  an  amendment  to  its  tar- 
iffs, which  became  effective  November  16, 
19(^,  as  follows:  'When  cars  furnished  for 
grain  loading,  requiring  Interior  doors,  are 
not  so  egulpi)ed  by  the  railroad  company,  and 
such  doors  are  furnished  by  the  shippers,  the 
actual  coat  thereof  (when  not  to  exceed  fl.20 
per  car)  will  be  paid  by  this  company.*  That 
9U(4i  amendment  to  defendant's  tariffs  was 
made  subsequent  to  the  time  the  plaintiff 
claims  to  have  furnished  the  lumber  for  the 
grain  doors  In  question,  such  lumber  having 
been  furnished  from  July  26,  1906,  to  and 
Including  January  17,  190S.  Tbe  defendant 
states  that  payment  by  it  to  the  plaintiff  for 
the  grain  doors  in  question,  without  author- 
ization therefor  from  the  Interstate  Com- 
merce Commission,  would  be  a  violation  of 
the  Interstate  Commerce  Act,  and  would  sub- 
ject not  only  the  plaintiff  but  also  the  de- 
fendant, to  a  severe  penalty.  The  defendant 
states  tliat  this  honorable  court  Is  not  only 
without  Jurisdiction  In  this  matter  to  enforce 
payment  for  grain  doors  prior  to  NovembCT 
16,  1908,  but  its  order  so  to  do  would  be  re- 
quiring the  defendant  company  to  violate  the 
Interstate  Commerce  Act;  that  the  defend- 
ant has  no  desire  in  any  way  to  take  advan- 
tage of  the  plaintiff,  and  stands  ready  and 
willing  at  all  times  to  reimburse  and  pay  to 
tbe  plaintiff  any  and  all  amounts  which  it 
may  be  authorized  to  pay  by  the  Interstate 
Commerce  Commission,  and  the  defendant 
alleges  that,  If  the  plaintiff  has  furnished 
lumber  as  claimed  by  him,  the  same  would 
bavG  been  paid  for  In  due  course  by  the  de- 
fendant, had  such  payment  not  been  in  viola- 
tion of  the  law.  Wherefore  the  defendant 
asks  that  It  shall  go  hence  without  day,  and 
recover  its  proper  costs." 

A  general  demurrer  was  filed  by  the  plain- 
tiff to  the  defendant's  answer.  Whereupon 
it  was,  on  or  about  the  8th  day  of  October, 
1910,  considered  by  the  court  that  the  said 
demurrer  to  the  answer  should  be  sustained. 
The  defendant  elected  to  stand  upon  its  said 
answer,  and  refused  to  plead  further,  where- 
upon judgment  was  rendered  for  the  plain- 
tiff in  tbe  sum  of  $313.71.  with  Interest  from 
the  date  of  the  Judgment  at  7  per  cent,  per 
annum  and  the  costs. 

[1]  It  would  seem  that  the  question  pre- 
sented Is  whether  the  plaintiff  can  recover 
for  repairs  to  freight  cars  and  for  grain 
-doors  furnished  for  freight  cars,  such  cars 
having  been  famished  by  tbe  defendant  for 
transporting  grain  shipped  by  the  plaintiff 
in  Interstate  traffic.  If  the  plaintiff  cannot 
recover.  It  must  be  because  of  provisions 


contained  In  the  Interstate  Commerce  Law, 
and  amendments  thereto.  The  ai^llant 
seems  to  particularly  rely  on  section  3  and 
secti<m  6  of  the  original  act  of  1887  (Act 
Feb.  4, 1887,  c.  104,  21  Stat  380  [17.  8.  Comp. 
St  1901,  pp.  3155,  3156]),  and  on  the  ESlElns 
Act,  ai^roved  February  19,  1903  (32  U.  S. 
St  at  Large,  pt.  1.  oh.  708,  p.  847  [C.  S. 
Oon^.  St  Supp.  1911,  p^  18001).  The  act  as 
amended  may  be  found  In  Drinker,  Inter- 
state Commerce  Act  (Supplement),  and  allied 
acts,  whl(^  may  be  found  on  pages  1  to  75. 
inclusive.  They  may  also  be  found  in  the 
act  approved  February  4,  1887  (24  St  at 
Large,  ch.  104,  p.  379),  amended  by  act  ap- 
proved March  2,  1889  (25  St  at  Large,  cb. 
882,  p.  8SQ,  and  by  act  approved  February 
10,  1891  (26  St.  at  Large,  ch.  128,  p.  743). 
and  by  act  approved  February  8,  1895  (2S 
St  at  Large,  ch.  61,  p.  643),  and  by  act  ap- 
proved June  29,  1906  (34  St  at  Large,  pt  1, 
ch.  3591,  p.  584),  and  by  act  approved  April 
18,  1908  (35  St  at  Large,  ch.  143,  p.  60).  and 
by  an  act  approved  June  18,  1010  (36  St  at 
Large,  ch.  309,  p.  539  [U.  S.  Comp.  St  Supp. 
1911,  pp.  1284-1381]).  Section  3,  among  other 
things,  provides :  "That  it  shall  be  unlawful 
for  any  common  carrier  subject  to  tiie  pro- 
visions of  this  act  to  make  or  give  any  un- 
due or  unreasonable  preference  or  advan- 
tage to  any  particular  person,  company,  firm, 
corporation,  or  locali^,  or  any  particular 
description  of  traffic,  in  any  respect  what- 
soever, or  to  subject  any  particular  person, 
company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever."  Sec- 
tion 6,  among  other  things,  provides :  "That 
every  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  print  and  keep  for 
public  inspection  schedules  shovring  the  rates 
and  fares  and  charges  for  the  transportation 
of  passengers  and  proi>erty  which  any  such 
common  carrier  has  estabU^ed  and  which 
are  In  force  at  the  time  upon  Its  railroad,  as 
defined  by  the  first  section  of  this  act" 
Among  other  things.  It  is  provided  In  said 
section  that  the  schednlee  shall  be  printed 
in  large  type,  and  that  copies  shall  be  kept 
for  the  use  of  the  public  in  every  depot  or 
station,  also  that  no  advance  shall  be  made 
in  the  rates,  fares,  and  charges  except  after 
10  days'  public  notice,  tbe  notice  to  plainly 
state  the  changes  proposed  to  be  made  in 
the  schedule  then  in  force-  Section  3  re- 
mains as  It  was  originally  adopted,  but 
section  6  has  been  amended.  As  amended, 
it  is  provided  in  section  6  that,  when  the 
rates  have  been  established  and  published. 
It  shall  be  unlawful  for  the  common  carrier 
to  charge,  demand,  collect  or  receive  from 
any  iwrson  a  greater  or  less  compensation 
than  Is  specified  In  such  published  schedule 
of  rates,  fares,  and  charges ;  that  every  com- 
mon carrier  shall  file  with  the  Conunisslon 
copies  of  Its  schedules  of  rates,  fares,  and 
charges,  and  shall  notify  tbe  CommlsskHi  ot 
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aH  chaBgea  made,  and  Bball  also  file  with  the 
Commission  copies  of  all  contracts,  agree- 
ments, or  arrangements  In  relation  to  any 
traflQc  affected  by  the  provisions  of  the  act. 
There  Is  also  a  penalty  for  failure  to  com- 
ply with  the  requirements  of  the  act,  such 
failure  being  punishable  as  a  contempt. 

The  forgoing  provisions  are  probably  In- 
tended to  prevent  favoritism  and  the  giving 
to  one  shipper  an  advantage  over  another. 
It  is  plain  that  the  plaintiff  should  recover 
for  the  labor  and  material  fnrnlsbed,  unless 
the  statute  Is  In  derogation  of  the  common 
law  and  thereby  forbids  it.  To  pay  a  rea> 
sonable  and  Just  price  for  the  labor  and 
materials  furnished  does  not  of  Itself  give 
the  appellee  undue  or  unlawful  prefereice 
or  advantage.  The  payment  of  a  debt  is  not 
giving  an  undue  preference  or  advantage. 
Bat  It  is  claimed  that  the  rule  adopted  by 
the  Interstate  Commerce  Commlsslou  wlioUy 
prevents  the  transaction  itself,  and  that, 
therefore,  there  can  be  no  recovery.  It  Is 
claimed  that  the  transaction  is  of  such  a 
nature  that  the  defendant  company  might 
pay  one  shipper  one  price  for  the  labor  and 
grain  doors  and  pay  another  shipper  another 
price,  and  that  there  is  thereby  created  a 
chance  to  be  dishonest  and  to  ^violate  the 
original  intention  of  the  lav  which  forbids 
dlscriminatioQ. 

Bule  78  adopted  by  the  Commission  and 
set  forth  In  the  answer  to  which  the  demur- 
rer is  interposed  makes  the  reimbursement 
of  shippers  for  expenses  Incurred  In  attach- 
ing grain  doors  to  box  cars  unlawful,  unless 
expressly  provided  for  in  the  tariff  of  the 
common  carrier.  It  Is  alleged  in  the  an- 
swer that  the  defendant  filed  with  the  Gom- 
mlBsion  an  amendment  to  its  tariffs  which 
became  effective  November  16, 1908,  and  that 
this  am«idm^t  provided  that,  when  the 
cars  required  interior  doors  and  the  shipper 
furnished  them,  thai  that  the  pompany 
would  pay  to  the  shipper  the  actual  cost  of 
the  doors  not  exceeding  per  door,  and 
that  the  amendment  was  made  after  the  time 
that  the  plaintiff  claims  to  have  fumisbed 
the  doors  In  question.  The  date  fixed  in 
the  petition  wh&i  the  grain  doors  were  fur- 
nished seems  to  be  from  July  26,  190^  to 
January  17,  1008.  The  amendment  made  to 
the  defendant's  tariff  was  November  16, 
1908,  being  about  10  months  from  the  time 
the  last  item  of  the  grain  doors  was  fur- 
nl^ed.  It  does  not  appear  from  the  an- 
swer when  rule  78  was  adopted.  Ten  months 
elapsed  after  the  last  Item  of  the  grain 
doors  was  furnished  before  the  tariff  re- 
quired was  filed  with  the  Interstate  Com- 
merce Commission,  and  became  ^ectlve.  In 
that  10  months  the  rule  may  have  been,  and 
probably  was,  adopted.  If  so,  it  was  after 
the  grain  doors  were  furnished.  There 
would  be  nothing  in  the  way  of  paying  for 
the  grain  doors  if  they  were  furnished  be- 
fore rule  78  was  adopted.  For  anything  that 
appears  In  the  answer,  the  role  had  not  yet 
188N.W^-48 


been  created,  and  was  therefore  not  in  ex- 
istence when  the  doors  were  furnished. 

It  is  the  duty  of  the  railway  company  to 
furnish  the  shipper  a  car  that  is  fit  to  use. 
Perhaps  the  railway  company  fails  to  do  so 
because  of  difficulties  in  the  way.  It  may 
have  been  that  the  car  doors  have  been  stol- 
en.  Perhaps  they  have  been  broken  up.  At 
any  rate,  they  are  missing,  and  the  agent 
of  the  railway  company  is  not  in  a  condition 
perhaps  to  furnish  the  doors,  and  therefore 
the  shipper  may  be  compelled  to  rely  upon 
his  own  ingenuity,  labor,  and  material. 
Therefore  he  builds  the  door  and  puts  it  in 
the  car.  Ttxe  rule  of  the  Interstate  Com- 
merce Commission  Is  based  upon  the  idea 
that  such  an  opportunity  as  this  will  be 
utilized  by  the  railway  company  and  the 
shipper  In  paying  and  securing  unjust  re- 
bates. This  reasoning  is  based  upon  the  as- 
sumption that  men  In  an  ordinary  commer- 
cial transaction  are  likely  to  have  a  secret 
agreement,  and  that  unlawful  rebates  will  be 
collected  to  the  special  advantage  of  the  par- 
ticular shipper  who  builds  the  car  doors.  We 
simply  take  the  view  that  before  payment 
for  the  grain  doors  can  be  forbidden  the  rule 
must  have  been  in  force  when  the  labor  and 
materials  for  the  grain  doors  were  furnished. 

[2]  The  plaintiff  brought  the  action  to  re- 
cover for  labor  and  material  furnished  to  the 
defendant.  The  whole  defense  was  that  the 
plaintiff  was  engaged  in  Interstate  shipment, 
and  furnished  labor  and  material  in  connect 
tion  therewith,  and  that  the  defendant  was 
forbidden  to  pay  such  charges  by  rule  of  the 
Interstate  Commerce  Commission.  A  gener- 
al demnrrer  to  the  answer  was  sustained, 
and  Judgment  rendered  for  the  plaintiff.  It 
does  not  appear  from  the  answer  that  the 
rule  was  in  force  at  the  time  the  shipments 
were  made  and  the  labor  and  material  fur- 
nished. Of  course,  the  rule  could  not  be  re- 
troactive, and  the  answer  therefore  states  no 
defense. 

The  Judgment  Is  affirmed. 

SEDGWICK,  J.  (concurring  only  in  re- 
sult). The  plaintiff  brought  the  action  to 
recover  for  labor  and  material  furnished  to 
the  defendant  The  whole  defense  was  that 
the  plaintiff  was  engaged  in  interstate  ship- 
ment, and  furnished  labor  and  material  in 
connection  therewith,  and  that  the  defendant 
was  forbidden  to  pay  such  charges  by  rule  of 
the  Interstate  Commerce  Commission.  A  gen- 
eral demurrer  to  the  answer  was  sustained, 
and  Judgment  rendered  for  the  plaintiff.  The 
defendant  has  appealed. 

The  rule  relied  upon  is  set  out  In  the  an- 
swer. It  relates  only  to  "grain  doors  to  box 
cars."  The  petition  counts  upon  lumber,  la- 
bor, and  nails  furnished  in  repairing  the  cars 
of  the  defendant.  The  answer  says  nothing 
about  the  labor  and  nails,  and  alleges  that 
the  lumber  furnished  by  plaintiff  "was  fur- 
nished for  the  purpose  of  constructing  grain 
doors  or  niahing  repairs  upon  cwtaln  grain 
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cars,"  without  specif yliig  that  tbe  doors  were 
for  box  cars,  or  bow  much,  If  any,  was  for 
constructing  grain  doors.  These  allegations 
do  not  constitute  a  defense  to  plaintiff's 
claim.  Moreover,  it  does  not  appear  from 
the  answer  that  the  mie  relied  upon  was  In 
force  at  the  time  the  shipments  were  made 
and  the  labor  and  material  fnmlBhed.  Of 
coarse,  the  rule  could  not  be  retroacttve,  and 
for  this  reason  ^Iso  the  answer  falls  to  state 
a  defense. 

ROSE,  J.,  agrees  with  SEDQWIOK,  J, 
FAWCETT,      concurs  In  this  opinion. 


WILKINS  V.  WATER  &  LIGHT  CO.  OP 

NEBRASKA  CITY  et  aL  (No.  16,852.) 
(Supreme  Ooort  of  Nebraska.  Nov.  27,  l&tZ.) 

(BvUabua  by  the  Oowrt.) 

1.  MASraa  AND  SBEVAin  (|  11»*>— Cohoteuo- 
IZON  or  TlXEPHOITK  POLES— NSOUOBNCB. 

The  poles  and  wires  of  an  electric  light  com- 
pany were  placed  in  an  alley  some  years  pre- 
vioiu  to  the  erection  of  a  telephone  distribut- 
ing pole  abont  2^  feet  away  on  adjacent  pri- 
vate property.  Tne  telephone  wires  were  con- 
tained in  underground  conduits  in  the  form  of 
a  cable,  and  the  cable  was  carried  up  the  side 
of  the  telephone  pole  in  a  metal  tube  to  the 
bottom  of  the  cable  box,  which  was  nearly  30 
feet  from  the  ground.  There  was  a  platform 
on  the  pole  27  feet  from  the  ground.  The  top 
of  the  pole  was  over  38  feet  from  the  gronna. 
The  electric  light  poles  were  abont  15  feet 
shorter  than  tbe  telephone  pole.  The  top 
cross-arm  of  the  light  pole  carried  two  insulat- 
ed and  two  uninsulated  wires.  Tbe  other  cross- 
arms  carried  insulated  vrires.  The  bare  wires 
were  used  as  guard  wires,  and  were  not  Intend- 
ed to  carry  electricity.  The  top  of  the  cable 
box  from  which  the  telephone  wires  emerged 
for  distribution  waa  nearly  10  feet  above  the 
Cop  of  the  light  poles,  and  there  was  no  oppor- 
toni^  for  any  of  tbe  wires  of  the  telephone 
company  to  come  in  contact  with  tbe  wires  of 
the  light  company.  Held,  that  these  facts  do 
not  establi^  negligence  on  the  part  of  the 
telephone  company  in  placing  its  distributing 
pt^e  in  the  position  where  it  stood. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  &  210;  Dec.  Dig.  S  119.*] 

2.  NBOIJOBNOK  (i  105*)— DXTENSBa— ASSDlfF- 

TCON  or  Risk. 

Ttie  doctrine  <^  aasnmpdon  of  risk  arises 

from  the  relation  of  master  and  servant,  and 
does  not  constitute  a  defense  where  that  rela- 
tion does  not  exist  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  172;  Dec.  Dig.  |  106.*] 

8.  Blbuthicitt  (I  19*)— AonoNS— <)uB8non 
roB  JvBT— CoiraRiBrroRT  Nbgugbncb. 
The  Question  whether  an  employd  of  a  tel- 
ephone company  is  guilty  of  contributory  neg- 
llgenee  in  ascending  a  telephone  pole  in  prox- 
imity to  an  nninsuiated  wire  belonging  to  an 
electric  light  company  is  a  question  of  fact  for 
the  jury,  vrhere  reasonable  minds  may  differ  as 
to  whether  ordinary  prudence  justified  the  act. 

[Ed.  Note. — For  other  cases,  see  Ellectrtclty, 
Cent.  Dig.  I  11;  Dec  Dig.  {  1».*I 

4,  Elect Ricrrr  (S  16*)— Liabiutt  fob  Injtt- 
bibs— Nbouoencx. 

Where  the  manager  of  an  electric  light 
company  is  informed  that  an  uninsulated  guard 
wire,  which  is  strung  upon  poles  belonging  to 


that  company  in  close  proximity  to  a  telephone 
distributing  pole  upon  which  workmen  msy  rea- 
sonably be  expected  to  go,  has  become  diazged 
with  a  heavy  current  of  electricity  from  c<hi- 
tact  with  other  wires  of  that  company  carry- 
ing a  heavy  voltage,  It  is  bis  duty  to  remedy 
tbe  dangerous  situation  as  soon  as  practicable, 
and  a  delay  of  over  36  hours  In  remedyins  the 
defect  may  constitnte  gross  negligence  on.  the 
part  of  the  light  company. 

[Ed.  Note.— For  other  cases,  sea  Blaetriolty, 
Cent.  Dig.  f  9;  Dec.  Dig.  1 1&*] 

(AdHtkmal  B^hm  fty  JSditarial  BUW.) 
R  Appeal  and  Ebbob  (8  1060*)— Bbvikw- 

Habmlbbb  Ebbob— Admission  or  Etidencx. 
Any  error  in  the  admiaaion  of  evidence  as 
to  decedent  being  usually  a  careful  man  could 
not  affect  the  veralct,  where  all  th*  facts  as  to 
his  actions  were  before  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  4153-1160.  41616:  Dec 
Dig.  I  1050.*] 

Appeal  from  District  Court,  Otoe  County; 
Travis,  Judge. 

Action  by  Frank  Wllkins,  administrator  of 
Clinton  QUnian,  against  Uie  Water  ft  I4gbt 
Gompony  of  N^raaka  (My  and  anottier. 
From  a  judgment  tor  plaintiff,  defaidants 
appeal.  Afilrmed  as  to  defendant  Ll^t  Com- 
pany, but  reversed  as  to  defendant  Nebraska 
Telephone  Company. 

Pitser  ft  'Hayward  and  Edwfn  Zbameiv, 
all  of  Nebraska  City,  for  appelant  Water 
ft  light  Co.  of  Nebraska  OUr-  B.  W.  Breck- 
enildget  of  Omaha,  and  Paul  Jeesoi,  ot  Ne- 
braska City,  for  appellant  Nebraska  Tele- 
phone Co.  Matthew  Oerlng,  of  Plattsmonth, 
and  John  O.  Watson,  of  Nebraska  GUjt  'or 
appellee. 

LEIFrON,  J.  Actkoi  to  lecoTW  for  tiie 
death  of  plaintUTs  Intestate,  OUnton  GUmaa 
In  the  opinion  for  conT^enoe  the  deftrndant 
Nebraska  Telephone  Company  will  be  termed 
the  *nMephone  Gmnpany,"  and  the  deCend- 
ant  the  Water  ft  Ught  Company  of  Nd»ns- 
ka  City,  Neb.,  tbe  **Ught  Company." 

In  the  brief  of  tbe  Td^ihone  Company  we 
find  the  following  statement  ot  tacts:  'THie 
Wlater  ft  tAgbt  Company  ot  Nebraska  GXj 
has  a  line  of  poles  in  a  certain  alley  In  that 
city  along  and  upon  which  are  atning  two 
electric  wires  carrying  a  voltage  ot  trom 
2,000  to  2,200  volts  of  electricity.  These  two 
wires  are  strung  on  the  top  cross-arm  be- 
tween two  guard  wires.  There  was  also 
strung  on  these  poles  of  the  Water  ft  Light 
Company  a  bare,  uninsulated  iron  wire  which 
had  at  one  time  been  used  as  a  signal  wire 
In  connection  with  a  standplpe  valve,  and 
had  been  used  on  Sundays  up  to  about 
March,  1908,  for  tbe  transmlsslmi  of  a  low- 
voltage  of  electricity,  and  after  that  It  served 
the  Water  &  Light  Company  as  a  guard  wire 
to  break  the  drops  of  Individual  telephone 
wires  that  were  higher  than  the  electric  light 
vrires.  But  this  bare  iron  wire  became  'cross- 
ed' or  in  contact  with  one  of  the  high-ten- 
sion wires,  and  thereby  was  nnlnt^ttonally 
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charged  with  some  of  the  2,000  or  moie  TOlts 
of  electricity  which  was  by  Intention  car- 
ried oyer  the  two  hlgh-teoslon  wlree  Bup- 
plylng  power  and  light  to  the  cuBtomers 
of  the  Water  &  Light  Company.  The  polea 
of  the  Water  &  Light  Ck>mpany  have  been 
located  in  this  alley  for  a  long  time,  and 
on  October,  1909,  had  become  somewhat 
Bagged  and  ont  of  plnmb.  As  a  matter  of 
tact,  one  of  the  poles  In  the  alley  already 
mentioned,  whldi  for  convenient  and  dis- 
tinct deal^iatlon  will  be  spoken  of  as  electric 
light  poles,  back  of  a  certain  restaurant 
known  as  Kastner's,  leaned  toward  a  pole  of 
the  Nebraska  Telephone  Company  which  was 
outside  of  the  alley  and  on  private  property, 
so  that  the  bare  Iron  wire  on  the  electric 
light  pole  already  mentioned  swnng  and  rub- 
bed against  the  telephone  pole,  and  had  ap- 
parently been  In  contact  with  the  telephone 
pole  at  some  time,  when  through  contact  with 
the  live  electric  wires  It  was  carrying  a  high 
current  of  electricity,  tor  the  point  of  con- 
tact was  plainly  visible  on  the  telephone 
pole.  This  iron  wire  was  at  a  considerable 
distance  above  the  ground.  The  telephone 
(xde  was  about  80  feet  high,  and  was  used 
for  the  purpose  of  distributing  the  telephone 
wires  to  the  customers  of  the  Telephone  Com- 
pany in  that  locality,  ^e  telephone  wires 
(which  ran  In  an  underground  conduit)  were 
carried  up  the  side  of  the  pole  In  a  conduit 
or  tube  as  far  as  the  cable  box.  *  *  * 
The  box  projected  over  the  property  in  which 
the  pole  was  set,  and  not  Into  the  alley; 
ajxA  wires  were  distributed  out  of  the  cable 
box  from  the  insulators  at  the  cross-arm  at 
the  top  of  the  pole  to  the  places  of  business 
of  the  Telephone  Company's  patrons.  The 
bare  Iron  wire  referred  to  was  about  20  toet 
above  the  ground.  It  was  not  possible  for 
any  of  'appeUanPs  telephone  wires  to  come 
In  contact  with  any  wire  of  the  Water  & 
Light  Gcnnpany.  •  •  •  Clinton  Oilman, 
the  deceased,  was  an  employe  of  the  Tele- 
pb<»ie  Company.  He  had  formerly  worked 
for  tbB  Water  *  Ught  Ciompany,  and  had 
had  some  experience  In  working  around  tde- 
phone  and  dectrlc  light  poles,  and  wires  of 
both  Unds.  On  October  4,  1800,  and  while 
worfcli^  for  the  Telephone  Company  painting 
ttiephone  poles,  be  cot  a  shock  by  contact 
with  this  iron  wire  tm  the  particular  pole 
described  In  the  testimony  in  the  rear  of 
Kastner's  restaurant,  whldb  was  the  Identi- 
cal pole  from  whldi  be  fell  the  following 
Wednesday,  recdving  at  that  time  the  Inju- 
ries which  terminated  his  life.  This  wire 
bad  been  cat  at  both  ends.  It  was  not  used 
ior  the  transmission  of  electrld^  at  that 
tlme^  and  the  fact  that  it  was  allowed  to  re* 
main  there  in  the  situation  In  which  Oilman 
found  It  on  the  afternoon  of  the  day  he  re- 
ceived his  hijury  created  a  condltiMi  which, 
It  is  claimed,  was  negligent  as  against  the 
Water  A  Light  Company.  Wlien  this  wire 
was  charged  with  the  electric  current,  It  was 


through  contact  with  the  electric  light  wire 
of  the  Water  and  Light  Company,  and  not 
through  any  crossing  or  contact  of  the  high* 
tension  wires  of  the  Water  A  Light  Company 
with  any  of  the  Nebraska  Telephone  Com- 
pany's wires,  none  of  which  were  iuTOlved  in 
the  acddrat  or  the  cause  of  it" 

Plaintiff  concedes  that  this  statement  of 
facts  is  correct  as  far  as  It  goes.  The  fol- 
lowing additional  tects  seem  to  be  establish- 
ed by  the  evidence:  On  the  afternoon  of 
Monday,  October  4,  1009,  and  while  working 
for  the  Telephone  Company  painting  the  Iron- 
work on  this  pole.  Oilman  received  a  slight 
shock,  and  was  burned  on  the  hand  by  touch- 
Ing  this  bare  wire.  He  had  be^  told  that 
the  wire  was  "hot"  by  another  workman 
who  had  touched  It  that  day  when  painting, 
nils  wire  had  become  charged  through  com- 
ing In  contact  with  another  wire  of  the  Light 
Company  at  a  distance  of  a  little  more  than 
a  block  away.  Oilman,  who  was  apparently 
much  alarmed  by  the  first  shock,  immediately 
reported  the  facts  to  George  'Banman,  the 
foreman  of  the  Telephone  Company,  who  di- 
rected him  to  cease  working  upon  the  pole. 
The  foreman  testifies  that  he  immediately 
went  to  see  Ur.  Dgan,  the  manager  of  the 
Light  Company,  and  Egan  promised  to  have 
the  matter  attended  to  at  once  or  early  the 
next  morning.  Egan  says  he  promised  to 
attend  to  the  matter  the  next  Sunday  when 
there  was  no  current  <ni  the  wires.  The  next 
morning  Oilman  was  told  by  the  toronan  of 
the  Telephone  G<mipany  of  Egan's  promise 
to  make  immediate  repairs.  The  repairs 
were  not  made^  and  on  Tuesday  afternoon, 
October  6th,  Bauman  told  Oilman  that  he 
had  been  Informed  by  employes  of  the  Ufl^t 
Company  that  the  cross  had  not  boea  cleared. 
Nothing  farther  was  said  to  Oilman  about 
this  matter.  On  Wednesday  formoon  Oil- 
man was  engaged  in  trimming  trees.  Bau- 
man direded  him  in  the  afternoon  to  resume 
the  work  of  painting.  Bauman  testifies:  **<). 
What  did  you  say  to  him?  A.  I  tiM  him 
to  go  out  and  foUow  the  work  he  had  been 
dcdng.  Q.  Did  you  tdl  him  to  go  to  any  par- 
ticular ^aoe?  A.  No,  sir.  Q.  What  else  did 
yon  say  to  him?  A.  The  last  words  I  said 
to  him  was:  'Clint,  for  Christ's  sake  be  care- 
fuL"*  Oilman  and  John  Bauman  left  the 
shop  together.  Nothing  was  said  by  Oilman 
to  Indicate  be  was  going  back  to  work  on  this 
pole.  Soon  afterwards  Oilman  climbed  the 
pole,  and  some  few  minutes  after  fell  to 
the  ground  enveloped  in  flames.  He  died  as 
a  result  of  the  accident 

In  substance,  the  petition  alleges  that  Oil- 
man was  employed  by  the  Tel^hone  Compa- 
ny as  a  lineman ;  that  be  was  inexperienced, 
and  had  no  knowledge  of  the  effect  that 
contact  between  wires  heavily  charged  with 
electrlclt?  or  between  such  wires  and  metal 
would  have;  that  It  was  his  employer's  duty 
to  warn  him  as  to  the  dangers  Inddtttt  to 
■adi  work,  to  famlah  him  with  a  reasonably 
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safB  ^ace  to  work,  to  place  Ito  poles  at  a 
reaaonably  safe  dlatanee  from  the  wires  of 
tbe  Light  Company  whose  poles  and  wires 
were  in  ciose  proximity ;  that  It  was  the  dnty 
of  each  ct  the  defendants  to  keep  their  poles 
and  wires  so  that  the  same  woald  not  cross, 
Interfere,  or  come  in  ctmtact;  to  keep  them 
properly  Insolated  and  stretdied  so  as  not  to 
poinlt  them  to  sag  and  become  loose;  that 
the  Light  Oompany  permitted  its  wires  to 
become  loose  so  that  they  crossed  and  came 
In  contact  with  the  wires,  poles,  and  cable 
of  the  Tel^one  Oompany.  It  ascribes  sim- 
ilar negllg^use  to  the  other  defmdant  It 
further  allies  that  on  October  4,  1009,  Oil- 
man reported  to  each  of  the  dtfendants  tliat 
the  wires  were  crossed  and  each  of  them 
promised  to  rqtair  the  same  immediately  bnt 
negligently  omitted  to  do  so,  and  that  Oil- 
man, r^lng  on  the  promise^  on  the  fith  day 
of  October  without  any  knowledge  that  the 
wire  had  not  been  repaired  attempted  to 
work  on  a  pole  of  tlie  Telephone  Oompany ; 
that  the  wires  were  crossed,  which  cansed 
the  accident;  and  that  as  a  result  Oilman 
died,  leaving  a  widow  and  one  minor  child 
aged  five  years,  who  were  d^>endent  npwi 
him  for  sapp(^ 

The  answer  of  eudi  defendant  pleads  that 
the  risks  of  the  serrioe  were  obvious  and 
wwe  nnderstood,  known  to  and  assumed  by 
plaintiff,  and  also  pleads  oontrlbatory  negli- 
gence oa  his  part 

We  wlU  first  consider  the  errors  assigned 
by  tlie  Tdepbone  Company.  The  principal 
complaint  made  by  this  defendant  Is  tliat  the 
court  erred  In  overruling  Its  motion  for  a 
directed  vwdlct  for  tiie  following  reasons: 
"(a)  The  testimony  falls  to  show,  and  does 
not  tend  to  proves  any  negligence  upon  the 
part  of  the  Nebraska  Telephone  Oompany 
wlilch  was  the  proximate  cause  of  the  Injury 
resulting  In  the  death  of  Clinton  Oilman, 
(b)  The  evidence  does  not  tend  to  establish 
wliy  and  how  tba  Injury  to  Cllnt(m  Oilman 
was  received,  (c)  It  is  established  that  OU- 
man  knew  and  appreciated  the  danger  of  his 
situation  created  by  the  proximity  of  the 
bare  wire  which  was  near  to  or  abnttlDg 
against  the  telephone  pole  described  in  the 
testimony  and  that  he  assumed  the  risk  of 
injury  therefrom.  *  *  *  (e)  The  ground, 
as  alleged  in  the  petition  and  stated  by  plaln- 
tUTa  counsel  in  his  opening  statwient  to  the 
jury,  that  detendaufs  foreman  iMvmlsed  and 
assured  Oilman  that  the  dangerous  situation 
of  which  Oilman  was  Informed  and  which 
be  r^rted  to  the  foreman  would  be  re- 
moved. Is  not  sustained  by  the  proof,  nor 
does  It  ai^ieai  In  the  evidence  that  he  re- 
sumed his  woik  relying  on  any  promise  of 
repair  made  by  the  Nebraska  Telephone  Com- 
pany's foreman;  but,  to  the  omtrary,  he 
knew  that  the  Telephone  Company  would  not 
make  sudi  repair,  and  he  knew  or  had  rea- 
son to  bellevo  and  feared  that  the  dangw 
still  existed,  and  that  the  wire  was  hot" 
We  cannot  agree  that  the  testimony  does  not 


show  why  and  how  the  t^nrj  to  Oilman 
was  received.  The  circumstantial  evidence 
upon  this  p(dnt  Is  enffldrat,  bat  we  are  of 
the  opinion  that  some  of  the  other  gromxb 
upon  which  the  motion  was  predicated  are 
well  taken.  We  think  the  evidence  falls  to 
show  negligence  on  the  part  of  tlie  Telephone 
Company  in  facing  Its  dlstrtbatlog  p(de 
where  It  did.  Tb^  top  of  the  ptde  was  38 
feet  8  Inches  from  the  ground.  The  bottom 
of  the  ^ttorm  theretm  Is  27  feet  from  the 
ground,  and  tlie  point  <m  the  pole  opposite 
the  looee  wire  Is  23  feet  4  Inches  from  the 
ground.  The  top  of  the  cable  box  fnm 
which  the  wires  emerged  for  OMiibntioa 
was  nearly  10  fe^  aBove  the  burned  i^ace 
on  the  pole^  and  hence  there  was  no  oppor^ 
tunlty  tor  any  of  the  wires  of  the  Tdephone 
Conq^any  to  come  in  contact  with  the  wires 
at  the  U^t  Oompany,  and,  in  tact,  so^  a 
condition  did  not  occur.  There  were  two 
cross-arms  on  the  Light  Company's  pole  be- 
neath the  one  which  carried  the  dangorans 
wire,  each  carrying  insulated  wires  diarged 
with  heavy  currents.  There  is  no  proof  that 
these  wlree  were  not  ^p^ly  insulated  w- 
poslte  the  pole. 

Oilman  knew  the  dangw  of  tiie  situation 
created  the  chained  wire  wbidi  had  burn- 
ed him.  The  promise  which  was  made  to 
remove  the  dangor  was  not  made  to  Oilman 
by  his  employer,  the  Ttiephoae  Oompany, 
but  it  was  a  promise  made  by  tbe  manager 
of  the  Ught  Company  to  the  Tel^ooe  Com- 
pany and  omnmunlcated  to  him.  and  Ouxe  Is 
no  proof  that  Oilman  expected  or  antlclpa^ 
ed  that  tlw  removal  of  the  cross  would  be 
made  by  the  Telephone  Company,  or  that 
he  resumed  work  upon  a  promise  made  by 
his  foreman  that  tiie  T^ephone  Company 
would  r«nove  tiie  danger. 

[1]  We  are  consinced  that  it  was  not  n^- 
ll^ce  on  the  part  of  the  Telephone  Company 
to  place  the  pole  whwe  it  did  for  tiie  pur- 
pose of  distributing  Its  wires,  nor  was  this 
the  proxlmato  cause  of  tiie  Injuir.  Ndthtf 
is  It  liaUe  for  a  failure  to  warn  Oilman  of 
the  danger,  since  he  hod  bem  told  by  anoth- 
er employ^  and  warned  by  the  foreman  of 
the  dangw  of  working  on  this  pole  <m  a<y 
count  of  the  proximity  of  the  charged  wira 
There  being  no  n^ligence  on  the  part  of  this 
defendant,  the  motion  should  have  been  sus- 
tained. The  other  errors  assigned  by  the 
Telephone  Company  we  need  not  consider. 

Takii:^  up  the  points  presented  In  the  brief 
of  the  Ught  Compa^,  several  matters  with 
respect  to  the  admission  of  evidence  ue 
urged  as  being  erroneous.  The  first  Is  that 
the  plalntlfl  was  permitted  to  show  that;  aft- 
er the  acddoit  a  piece  of  rubber  hose  bad 
been  placed  over  the  bare  wire  at  the  place 
of  the  accident,  and  it  fs  argued  (hat  to  adr 
mlt  proof  of  subseQuent  rqialrs  made  by  the 
employe  is  prejudldaUy  erroneous,  nnfn^ 
tnnately  for  this  contoitton,  no  such  evi- 
dence is  in  the  record.  It  does  appear  (at 
one  place  without  (AjectknO  that  a  piece  of 
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rubber  boee  bad  been  nailed  after  tbe  acci- 
dent by  tbe  foreman  of  tbe  Telepbone  Com- 
pany upon  tbe  pole  at  a  point  opposite  tbe 
bare  wire.  Since  no  change  was  made  by 
tbe  Ugbt  Ckunpany  this  could  not  be  prejo- 
dicial  as  against  tbls  defendant  UToreoTer, 
tbe  Jury  wore  carefully  instructed  as  to  how 
tar  tbls  evidence  should  be  considered. 

[6]  As  to  the  admission  of  evidence  as  to 
Gllman  being  usually  a  careful  man,  we 
think  this  could  not  affect  the  verdict,  since 
all  tbe  facts  as  to  bis  acUona  were  before 
the  Jury. 

[4]  It  is  next  argued  that  tbe  proof  falls 
to  show  that  tile  light  Company  foiled  to 
perform  any  dutr  It  owed  to  deceased,  and 
that  henoe  negligence  on  its  part  has  not 
been  i^oved.  It  Is  true  that  the  duties  of 
tbe  Telephone  Gompanr  and  the  Light  Com- 
pany to  Oilman  are  not  tbe  same.  It  is  alao 
true  that,  if  there  bad  been  no  telephone 
pole  in  that  locality,  the  acddoit  would  not 
have  happened;  still  the  Teleplione  Com- 
pany had  the  right  to  pla<»  Its  pole  as  it 
did.  If  the  "Ugbt  Company  had  not  allowed 
Its  poles  to  lean,  and  its  wire  to  sag,  and 
negligently  allowed  a  dangerous  current  to 
flow  tb rough  the  bare  wire,  tbe  accident 
would  not  have  happened.  Tbe  Light  Com- 
pany knew  of  the  proximity  of  thlsiwle  with 
steps  on  each  side,  and  with  a  platform  and 
distributing  box  above  the  cross-arms  and 
wires  of  tbe  Light  Company,  and  knew  that 
men  might  be  expected  to  work  there  with 
such  tools  and  appliances  as  were  needed. 
It  owed  the  dn^  of  exercising  care  either  to 
Insulate  its  wires  at  that  point,  or  to  see  that 
vagrant  and  dangerous  currents  were  not  al- 
lowed to  pass  through  its  unused  wires. 
Olson  V.  Nebraska  Telepbone  Co.,  86  Neb. 
331,  123  N.  W.  422,  133  Am.  St  Rep.  660; 
Atlanta  Street  R.  Co.  v.  Owings,  97  Ga.  663, 
25  S.  E.  STT,  33  L.  R.  A.  m  Its  manager 
recognized  this  duty  by  bis  promise  to  make 
repairs.  Tbe  failure  to  do  this  was  one  of 
the  proximate  causes  of  the  accident 

[2]  Tbls  defendant  also  pleads  that  Oil- 
man assumed  tbe  risks  of  his  employment, 
and  hence  that  there  is  no  liability  on  its 
part  The  Light  Comi«ny  owed  Oilman  as 
well  as  all  other  persons  rightfully  using  the 
poles  of  the  Telephone  Company  the  du^  of 
using  no  negligence  with  respect  to  the  up- 
keep of  its  wires  and  poles.  The  legal  doc- 
trine of  the  assumption  of  risk  arises  from 
tbe  relation  of  master  and  servant  Since 
Gllman  was  not  an  employ^  of  the  Light 
Company  be  assumed  no  risks  as  to  tbe  neg- 
ligence of  that  company.  Moreover,  its  prom- 
ise to  make  immediate  repairs  bad  been 
communicated  to  blm.  This  defense,  there- 
fore, is  not  available  to  the  Light  Company, 
Tbe  Light  Company  argues  that  there  Is  no 
evidence  that  tbe  wire  was  heavily  charged, 
and  that  It  may  have  carried  no  more  Chan 


110  volte.  We  cannot  see  that  the  intensity 
of  the  current  Is  of  much  materiality  in  this 
coimection.  It  is  a[^rent  that  the  uninsu- 
lated wire  was  charged  with  a  current  which 
might  be  dangerous  to  workmen  on  tbe  poles 
of  tbe  Telepbone  Company.  The  circum- 
stantial evidence  seems  to  show  that  Oil- 
man's fall  was  caused  by  the  metel  of  tbe 
paint  pall  forming  a  short  circuit  with  tbe 
charged  wire  and  the  metal  covering  of  the 
telepbone  cable  on  the  side  of  the  pole,  thus 
causing  the  suddoi  flashing  into  Are  and  er- 
plosion  of  the  paint  which  was  shown  to  be 
mineral  paint  containing  turpentine  and 
other  highly  inflsmmsble  ingredients. 

[S]  The  question  Aether  Oilman  was  guil- 
ty of  contributory  negfttgenoe  was  submitted 
to  the  jury  under  carefully  prepared  instroc- 
tlons.  They  were  also  permitted  a  view  of 
the  scene  of  tbe  accident  Whether  Oilman 
was  justlfled  In  attempting  to  dSmh  ttie  pole 
and  pass  the  diarged  wire  in  ordw  to  reach 
the  platform  Is  a  question  as  to  which  rea- 
sonable minds  might  differ.  The  question  is 
a  dose  one,  but  it  Is  peculiarly  one  for  the 
jury  to  determine.  Lincoln  Rapid  l^anslt 
Co.  V.  Nichols,  87  Neb.  332,  56  N.  W.  872, 
20  L.  R.  A.  863;  Cudaby  Packing  Co.  v. 
Wesolowskl,  75  Neb.  787,  106  N.  W.  1007; 
Grimm  v.  Omaha  Electric  L.  A  P.  Co.,  79 
Neb.  387, 112  N.  W.  620.  And  we  think  there 
is  sufficient  evidence  to  warrant  a  finding 
for  tbe  plaintiff  on  this  point 

The  case  seems  to  have  been  carefully 
tried  and  all  rlghte  of  the  Ll^t  Company 
preserved.  It  was  submitted  to  the  Jury 
upon  a  clear  and  ludd  statement  of  tbe  law 
In  tbe  instructions.  The  only  prejudicial  er- 
ror we  find  Is  that  the  motion  of  tilie  Tele- 
phone Company  for  a  directed  verdict  should 
have  been  sustained. 

Tbe  Judgment  Is  affirmed  as  to  the  Light 
Company,  and  is  reversed  as  to  tbe  Tele- 
phone Company. 


VALPARAISO  STATE  BANK  v.  SCHWARTZ 
•t  aL    (No.  16,848.) 

(Snprsme  Court  of  Nebraska.  Mot.  27, 1912.) 

(Svnaiu*  by  the  Court.) 

1.  Cbkditobs*  Suit  ({  8*)— PaopBarr  Sub- 
ject—Contract  fob  Sdppobt. 

Tbe  contract  of  husband  and  wife  to  sup- 
port hii  father  in  their  family  and  fhmtah  him 
with  $60  per  year  during  hii  life  is  a  personal 
contract,  and  the  rights  of  the  father  under 
the  contract  cannot  be  aubjected  by  a  court  of 
equity  to  the  payment  of  a  judgment  against 
him. 

[Ed.  Note.— For  otfaer  cases,  see  Creators* 
Suit,  Cent.  Dig.  H  12-41;  Dec.  Dig.  |  a*] 

2.  FKAtTDUXENT  ConVSTAHCBS  (|  52*)- PeOP- 
BBTT  l^NSFEBBED — HOlfBSTKAD. 

In  such  case,  if  the  coDsideration  for  the 
contract  on  the  part  of  the  father  was  the 
conveyance  of  bis  homestead  of  tbe  value  of 
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$3,000,  which  to  exchanged  for  a  home  (or 
the  hnabaiid  and  wife  upon  which  the  father 
retaioB  a  lien  to  secure  the  performance  of 
the  contract,  the  father'tf  interest  in  the  prop- 
erty BO  conveyed  to  the  husband  and  wife  wiU 
not  be  subjected  to  the  payment  of  a  Judgment 
upon  an  indebtednesa  incurred  after  the  trans- 
fer of  the  property  to  the  husband  and  wife. 

[Ed.  Note.— For  other  cwea,  see  Viandulent 
ConT^ances,  Cent.  IXg.  H  Dec.  Die- 

I  B2.*] 

8.  Homestead  (|  18*)— Pbopi»tt  OowanTDT- 

IHO— TBNAHOT  IK  COIOION. 

The  homestead  of  a  family  may  be  taken 
fat  property  of  either  the  husband  or  wife,  and 
if  their  home  is  owned  by  them  equally  as 
tenants  in  common,  and  to  of  the  Talue  of  the 
homestead  exemption,  neither  can  claim  other 
real  estate  exempt. 

[Ed.  Note.— For  other  caees,  see  Homestead, 
Cent.  Dig.  {  14;  Dec  Dig.  |  13."] 

4.  Fraudulent  Oonvbtances  (i  52*)— Pbof* 

BUTT  TBANBFESBED— HOUESTEAO. 

If  the  husband  and  wife  own  two  town 
lots  equally  aa  tenant*  in  common  and  reside 
on  one  of  them  a*  Oielr  home  which  is  of  the 
full  value  of  the  homestead  exemption,  the 
undivided  one-half  Interest  of  the  husband  in 
the  other  lot  will  not  be  exempt  from  a  judg- 
ment against  him.  The  transfer  by  him  of 
such  interest  to  his  wife  without  considera- 
tion, to  binder  or  delay  bto  creditors,  will  be 
set  aside  as  fraudulent. 

[Eld.  Note. — For  other  cases,  see  Fraudulent 
Co^gances.  Cent  Dig.  H  118-127;  Dec.  Dig. 

Appeal  £rom  District  Court,  Saunders 
County;  Good,  Judge. 

Actton  by  the  Valparaiso  State  Bank 
against  Christian  J.  Schwartz  and  others. 
From  a  judgment  for  defendants,  plalntlfC 
appeals.  Reversed  and  remanded. 

E.  J.  Clements,  of  Lincoln,  for  appellant 
O.  W.  Simpson  and  O.  H,  Simpson,  both  of 
Waboo,  for  appdlees. 


SE7DOWICE,  J.  In  August;  1909^  the 
plaintUF  recorered  a  Judgment  against  tbe 
defiendants,  Jacob  Scbwarti  and  Christian  J, 
SchwartE,  In  the  oonnty  court  of  Saunders 
county,  and  caused  a  transcript  of  Judg- 
ment to  be  duly  filed  In  the  office  of  the  dak 
of  the  district  court  for  said  county.  Stz- 
ecotlon  was  issued  thereon  and  returned 
wholly  unaattefled,  and  tills  action  was 
brought  In  the  dU^ct  court  for  Saunders 
county  In  the  nature  of  a  creditor's  blU  to 
subject  the  Interests  of  the  defendants  In 
certain  property  to  the  payment  of  the  Judg- 
ment The  district  court  found  in  favor  of 
the  defendants,  and  dismissed  the  case,  and 
the  plalntUf  has  appealed. 

In  January,  1907,  the  def»dant  Jacob 
Sdiwarts,  who  was  a  widower,  owned  80 
acres  of  land  In  Seward  county,  which  was 
hto  homestead,  and  which  he  had  occupied 
as  such  for  many  years.  He  t]ien  conveyed 
thto  land  to  one  Scott  who  was  the  owner  of 
lots  14  and  16,  in  blo^  8,  In  the  village  of 
Valparaiso,  in  Satmders  county,  and  Scott 


conveyed  the  two  lots  to  the  defendants 
Ghriatlan  J.  Schwarts  and  Betty  Schwartz, 
hla  wife,  who  took  the  lots  as  tenants  In 
common.  Christian  J.  Schwartz  to  the  son 
of  the  defendant  Jacob  Schwartz.  The  con- 
sideration paid  for  these  lots  conveyed  to 
ChrlstUn  and  Betty  Schwartz  was  $4,600. 
Ghrtotian  and  Betty  Schwartz  both  testified 
that  the  homestead  of  Jacob  Schwartz  was 
exchanged  for  the  lots  and  the  lots  given  to 
them  tor  supporting  Jacob  Schwartz  during 
life.  There  was  a  mortgage  of  f 1,000  on  the 
farm,  and  its  actual  value  above  the  mort- 
gage was  $3,000.  OhrlBtlan  and  Betty 
Schwartz  paid  the  remaining  $1,500  for  the 
lota  At  the  same  time  and  as  a  part  of  the 
same  transaction,  Christian  Schwartz  and 
Betty  Schwartz  entered  into  a  contract  with 
Jacob  Schwartz  in  which  they  agreed  to 
"board,  clothe,  and  fumtoh  him  with  one 
room,"  and  to  pay  him  $50  In  cash  each  year 
during  hto  natural  life.  Thto  written  con- 
tract gave  Jacob  Schwartz  a  lien  upon  the 
two  lots  as  security  for  the  performance 
thereof  on  the  part  of  Clirlstian  and  Betty 
Schwartz.  The  parties  then  made  their 
home  in  the  building  upon  one  of  tbese  lots, 
in  which  there  was  also  a  restaurant  kept 
by  Chrlstton  and  Betty  Schwartz.  The  value 
of  thto  lot  and  building  to  variously  estimat- 
ed by  the  witnesses  from  $1,500  to  $2,600. 
From  a  conslderatltm  of  thto  evidence  we 
think  the  value  should  be  found  to  be  $2,000. 
The  building  on  the  other  lot  was  rented  for 
a  barber  shop  and  other  purposes.  After  in- 
curring the  indebtedness  upon  which  the  said 
Judgment  wab  rendered,  ChrtoUan  Schwartz 
conveyed  to  hto  wife,  Betty  Schwarts,  bto 
undivided  one-half  Interest  In  the  said  lots. 
Thto  conv^ance  Is  conceded  to  have  been 
without  consideration. 

Plaintiff  contends  that  the  Interest  of 
Jacob  Schwarts  In  the  lots  In  questlcm  un- 
der the  said  CMitract  should  be  subjected  to 
the  payment  of  the  Judgment  against  hbn, 
and  tiut  the  we-half  Intereat  In  the  lot  not 
occupied  as  a  home,  whkdi  was  conv<^ed  by 
Christian  Schmrts  to  Us  wife,  should  also 
be  subjected  to  the  payment  (tf  the  Jndg^ 
ment  against  him.  It  to  Inristed  tiiat,  as  the 
parties  have  always  resided  together  in  the 
building  niwn  the  one  lot  and  as  Ohrtotlan 
Schwarts  Is  the  head  of  the  family,  the  de- 
fendant Jacob  SdiwartK  has  no  homestead 
interest  in  the  pragatr  In  which  he  resides, 
and  that  hto  interest  therein  to  therefore  not 
exempt 

[1,2]  1.  The  arrangemoit  between  Jacob 
Schmirtss  and  his  son  and  daughter-in-law  is 
peculiarly  a  perscmat  arrangement  Jacob 
Schwartz  himself  could  not  transfer  bto 
rights  under  this  omtraet  to  a  stranger,  and 
clothe  that  stranger  with  tiie  power  to  de- 
mand these  sorloeB  and  a  fulflllment  of  thto 
contract  on  the  part  of  Christian  Schwartz 
and  his  wife.  Und»  such  drcuoiatances,  a 
court  of  equity  will  not  attempt  to  amnropri- 


•For  other  eaus  see  same  topic  and  section  NUHBBB  In  Dec  Dig.  *  Am.  Dig.  Kv-No.  Sertas  *  Kv'r  Indezss 
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ate  the  interests  of  Jacob  Schwartz  nnder 
this  contract  for  the  benefit  of  his  creditors. 
Ordinarily  an  order  to  tliat  effect  coold  not 
be  enforced.  Tfawe  are  ccmsideratlons  aris- 
ing; out  of  the  relationship  of  the  parties  and 
their  matnal  tmdortaklngs  for  the  benefit  of 
each  other  tliat  are  wholly  personal  and  are 
incompatible  with  the  snbetitutlon  of  a 
strange  in  the  place  of  either  party.  See 
Bllton  T,  Crooker,  80  Neb.  707,  47  N.  W.  8; 
Zetterlimd  t.  Texas  Land  ft  Cattle  Oo.,  S5 
Neb.  8S5,  76  N.  W.*  860,  and  cases  there  cited. 
It  is  suggested  that  these  reasons  do  not  ap- 
ply to  the  money  consideration  of>  ¥50  a  year, 
but  the  contract  is  entire  and  the  considera- 
tion going  to  Jacob  Schwartz  under  It  can- 
not be  separated.  The  inducement  to  take 
one's  father  Into  a  family  and  make  him  a 
member  thereof  conferring  and  receiving  re- 
ciprocal advantage  from  the  relation  may  be 
and  perhaps  generally  Is  much  more  than  $50 
a  year.  It  cannot  be  supposed  that  the  same 
contract  would  have  been  made  with  a 
strangi^,  or  that  the.  f&O  a  year  for  expenses 
any  more  than  measures  the  difference  be- 
tween taking  one's  own  father  Into  the  fam* 
ily  and  performing  the  same  services  for 
a  stranger.  We  do  not  think  tliat  this  con> 
tract  shows  saclL  a  flpancfal  advantage  to 
Jacob  Schwartx  as  a  oonrt  of  equity  can  ap- 
propriate to  the  payment  of  a  Judgment 
against  him. 

[3, 4]  2.  We  think  the  second  daim  of  the 
plaintiff  lus  more  merit  When  Christian 
Schwarts  and  Betty  Schvrarts  took  the  title 
of  this  proi>ertar  and  began  occnpylns  it  aa 
ttaelr  home,  they  aapiired  a  homestead  inter- 
eat  In  it  A  homestead  may  be  taken  in  the 
propertT  of  either  husband  or  wife,  and,  as 
the  title  to  this  property  was  taken  by  the 
husband  and  wife  In  common,  the  homestead 
exCTiption  would  apply  to  th^  Joint  owner- 
ship^ the  lot  whi(A  they  occupied  as  a  home 
being  of  the  value  of  the  homestead  exemp- 
tion. The  interest  of  the  defendant  Christian 
Schwartz  In  the  other  lot  would,  as  against 
his  creditors,  be  no  part  of  the  homestead 
and  would  be  liable  for  his  debts.  When 
Christian  Schwartz  transferred  this  interest 
in  tbe  remaining  lot  to  his  wife  without  con- 
sideration, the  indebtedness  upon  which  this 
judgment  was  rendered  existed,  and  the 
transfer  was  in.fraud  of  his  creditors.  Chrls- 
tlon  Schwartz  furnished  $1,500  of  the  pur- 
chase price  of  the  lots.  He  and  his  wife 
therefore  obtained  not  more  than  a  two- 
thirds  part  of  the  property  from  Jacob 
Schwartz,  and,  if  they  fall  to  i>erform  their 
contract  should  return  the  same  to  him.  The 
district  court  should  have  subjected  an  un- 
divided one-half  interest  In  the  lot  not  ex- 
empt to  the  payment  of  this  judgment 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  causa  remanded  for  torOier 
proceedings. 

Beveraed  and  remaoded. 


DINIBEN  T.  IiAMNmO.    (No.  16355.) 
(Supreme  Court  of  Nebraska.  Nov.  27, 1912.) 

(Syttabut  by  lh«  GourtJ 

1«  DEXnS    (I  105*)  —  PASnSS— PABTHKBSniP. 

A  deed  to  a  portnerabip  in  ite  firm  name 
is  not  void,  but  vests  an  equitable  estate  in 
the  firm  for  the  benefit  first,  of  the  partner- 
ship buaineM  and  creditors;  and,  second,  of 
the  members  of  such  partnership. 

[Ed.  Note. — For  other  cases,  aee  Deeds, 
CMit  Dig.  II  278-291,  372-874;  Dec  Dig.  i 

2.  Pabtnebship  (S  203*)— Death  or  Pabties 
— Meubeb  ov  Pabtnebsbif. 

And  where  a  mortgage  antedating  sneh 
deed  is  foreclosed,  and  in  the  suit  for  fore- 
closure the  partnership,  and  all  of  the  mem- 
bers thereof  are  made  parties,  and  summons  is 
served  upon  soch  members,  and  after  snch 
service  one  of  the  members  dies,  the  suit  does 
not  thereby  abate,  but  may  be  prosecuted  to 
final  decree  against  the  other  members  as  sur- 
viving partners. 

[Bd.  Note.— For  other  cases,  see  PartnershlD. 
Cant  Dig.  1  375;  Dec  Dig.  |  20a,*}  ' 

3.  Pabtnebship  (I  203*)-Death  of  Fabths 
— Meubbb  or  Pabtnebship. 

Nor  does  the  fact  that  at  the  time  of  en- 
tering the  decree  plaintiff  requests  and  ob- 
tarns  an  entry  of  dismissal  as  to  inch  deceased 
member  operate  aa  an  abatement  of  the  suit 
[Ed.  Kotc— For  other  cases,  see  Partnership, 
Cent  Dig.  I  876;  Dec.  Dig.  |  203.*] 

4.  Pabtitcbship  (I  219* ) —Action— SniTKa 
OP  Summons. 

Nor  would  the  fact  that  the  partnership, 
as  a  separate  entity,  had  not  been  served  wiui 
summons,  affect  the  validity  of  the  decree  in 
SDch  suit  as  to  the  equitable  interest  of  the 
members  of  the  partnership  who  were  served. 
Such  members  would  be  bonnd  by  the  decree, 
and  a  sale  of  the  real  estate  thereunder,  duly 
confirmed,  would  divest  them  of  snch  interest 
and  the  same  would  pass  by  the  sheriff's  deed 
to  the  purchaser  at  snch  sale. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship,  Ceat  Dig.  |S  429-145;  Dec.  Dig.  |  219.*3 

Appeal  from  District  Court,  Box  Butte 
Goon^;  Westover,  Judge. 

Action  by  John  U.  Dlneen  against  W.  H. 
Lanning.  From  a  Judgment  tm  defaidan^ 
plaintiff  appeals.  Affirmed. 

M.  S.  McDuffee,  of  Madison,  for  appellant 
A.  W.  Grltee,  of  Chadron,  for  aro^lee; 


FAWCETTT,  J.  From  a  Judgment  of  the 
district  court  for  Box  Butte  county  dismiss- 
ing plaintiff's  suit  for  a  partition  of  the 
northeast  quarter  of  section  80,  township  26, 
range  47,  west  of  the  sixth  P.  If.,  In  said 
county,  idaintlff  appals. 

On  February  1,  1888,  one  William  H. 
Wareham,  who  was  the  thm  owuot  of  the 
land  In  controversy,  his  wife  joining  him, 
executed  and  delivered  to  defendant  ban- 
ning, a  mortgage  upon  the  land.  Thereaf* 
ter,  by  mesne  conveyances,  the  title  reached 
one  Harvey  Myers,  who  on  February  27. 


•Vor  other  eases  ss*  asms  topltt  and  Motion  NUHBBR  Is  Dm,  Dig.  ft  Am.  Dig.  Koy-Mo.  Sorlis  ft  Rsp'r  ladosM 
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1892,  by  warranty  deed,  coDveyed  the  land 
to  Job  Hathaway  &  Co.,  subject  to  defend- 
ant's mortgage.  The  company  falling  to  pay 
the  taxes,  the  county  treasurer  sold  the 
same  for  delinquent  taxes  to  one  Tlrgll 
Toung.  On  October  4,  1902.  Tonng  com- 
menced salt  to  foreclose  his  tax  lien,  in 
which  suit  "Job  Hathaway  &  Co.,  a  firm 
*  *  ♦  composed  of  Job  Hathaway  and 
Emma  0.  J.  Austin,"  and  Job  Hathaway, 
Emma  G.  J.  Austin,  and  the  present  defend- 
ant, William  EL  lannlug,  with  others,  were 
made  defoidantB.  Defendant,  Lanning,  filed 
an  answer  and  cross-petition  is  tliat  suit  for 
a  fore(^osare  of  bis  mortgage.  The  files  of 
the  district  court  in  that  case  were  intro- 
duced In  eTldence  in  this.  They  show  that 
due  service  was  had  upon  Job  Hathaway 
and  Emma  C  J.  Austliit  but  the  return  of 
the  officer  doei  not  show  any  attempt  at  a 
formal  sendee  nptat  Job  Hathamy  ft  Oo.,  as 
a  aopante  entity.  Tbe  micwtradlctod  evi- 
dence shows  that  the  copartnership  of  Job 
Hathaway  ft  Go.  consisted  of  Job  Hfttbaway 
and  Eknma  a  J.  Austin,  as  equal  partners. 
The  decree  altered  In  that  case  contained 
tbe  following  leettal:  "Be  It  remembered, 
that  on  this  ISth  day  of  February,  1908,  this 
cause  came  on  to  be  heard  before  the  court 
the  plaintlfr  aivearhig  by  Wm.  Mitchell,  his 
attorney,  the  defendant.  W.  H.  Lanning,  ap- 
pearing by  W.  G.  Simonson,  his  attorney,  the 
plaintiff  asks  to  dismiss  this  case  against 
Job  Hathaway  and  Annie  U  Hathaway,  wife 
of  Job  Hathaway,  a  member  of  defendant 
firm  Job  Hathaway  ft  Co.,  and  wife  of  Job 
Hathaway,  defendant,  defeadants,  and  same 
la  hereby  dismissed."  Thereupon  a  default 
was  entered  against  all  of  the  other  defend- 
ants named  In  plalntUTs  petition,  except  de- 
fendant Lanning.  The  decree  found  the  pro- 
ceedings In  the  case  to  be  re^lar ;  found  the 
lien  of  plaintiff  under  his  tax  sale  certificate 
to  be  a  first  lien,  and  the  mortgage  of  de- 
fendant Lanning  to  be  a  second  lien;  de- 
creed a  foreclosure  of  the  same,  and  award- 
ed an  order  of  sale  therefor.  The  sale  was 
duly  advertised  and  made.  Defendant,  Lan- 
ning, was  the  purchaser  at  tbe  sale,  and 
upon  due  confirmation  of  the  sale  received 
the  sheriff's  deed  for  the  land.  At  the  time 
of  entering  the  decree  above  referred  to  Job 
Hathaway  was  dead;  his  death  having  oc- 
curred during  the  Interval  between  the  serv- 
ice of  summons  and  the  date  of  the  entry  of 
the  decree. 

Tba  main  contentions  by  plaintiff  for  a 
reversal  are:  A  copartncnnhlp  as  such  can- 
not take  title  to  real  property ;  that  the  co- 
partn^hlp,  as  sndi,  was  not  served  with 
summons  in  the  foreclosure  suit;  that  tbe 
oonv^anoe  from  Myers  to  Job  HaOiaway  ft 
Go.  was  a  ocmvearance  to  Job  Hathaway,  In- 
dlTldually,  clothed  with  a  tmst  In  favor  of 
the  copartnerriilp ;  that  npfm  tbe  dissolution 
of  tbe  copartnwship  Job  Ebtbaway  became 


the  owner  of  one  moiety  and  trustee  for  the 
other  moiety;  that  in  land  purchased  by 
IMirtneni  with  partnership  funds  iiartners 
are  tenants  In  common,  unless  real  estate  is 
needed  for  iiartnership  purposes;  that  real 
estate  belonging  to  a  partnership,  but  stand- 
ing in  the  liame  of  one  partner  only,  may  be 
partitioned;  that  tbe  heirs  of  Job  Hathaway 
conld  have  partitioned  unless  there  is  a  good 
defense  appearing  affirmatlrely,  and  so  can 
the  appellant,  who  has  succeeded  to  all  rights 
of  the  heirs  of  Job  Hathaway ;  that  tbe  co- 
partnerAlp  was  dissolved  In  1892,  and.  that 
by  the  recital  In  tbe  decree  In  tbe  foredo- 
sure  suit,  above  set  out,  the  action  was  dis- 
missed as  to  Job  Hathaway,  and  that  vrtien 
he  died  in  October,  3902;  after  snrioe  bad 
been  had  upon  him,  the  action  abated,  and. 
never  bavi^  been  revived,  bis  heirs,  after 
bis  decease^  were  necessary  parUeB  to  that 
actum.  We  wlU  not  attempt  to  dlsenas  the 
above  pfdnts  soiattm,  bnt  will  consider  than 
together. 

[1]  We  do  not  tbihk  tbe  deed  to  flie  co- 
parbierSblp  was  a  conveyance  to  Job  Hath- 
away. Individually.  Ccmcedlng  tbat  tbe  deed 
to  job  Hathaway  ft  Go.  was  Infective  to 
lodge  the  legal  title  to  the  land  In  tbe  co- 
partnership (Barber  v.  Grow^  06  Neb.  S71« 
75  N.  W.  1109),  it  did  vest  an  equitable  ee 
tate  In  tbe  firm  (30  Cya  4S1.  432,  and  au- 
thorities cited  in  notes  42,  43). 

[2]  Tbe  death  of  Job  Hathaway  after  serv- 
ice upon  him  and  prior  to  the  decree  did 
not  abate  the  suit  Union  P.  R.  Co.  v.  Met- 
calf,  50  Neb.  452,  69  N.  W.  961,  was  an 
action  by  Metcalf  ft.  Wood,  a  firm  composed 
of  Metcalf  and  Wood.  On  page  4S7  of  60 
Neb.,  on  page  962  of  69  N.  W.,  it  ia  said: 
"Finally,  it  was  pleaded  that  if  there  was 
any  such  firm  as  Metcalf  ft  Wood  it  had 
since  the  commencement  of  the  action  been 
dissolved  by  the  death  of  Lafayette  Metcalf, 
and  that  bj  reason  thereof  the  action  bad 
abated."  On  page  458  of  60  Neb.,  on  page 
963  of  69  N.  W.,  it  Is  said:  "We  hare  quite 
recently  held,  following  'Well-established  prin- 
ciples, that  on  the  death  of  a  partner  the 
assets  and  choses  In  action  of  tbe  partner- 
ship vest  in  the  snrrlvor.  Lindner  v.  Adams 
County  Bank.  49  Neb.  735  [68  N.  W.  1028]. 
It  is  tiierefore  the  surviving  partner  who  has 
In  such  case  a  right  to  proceed  with  the  ao* 
tlon."  In  the  syllabus  we  held:  "That  the 
surviving  partner  was  already  a  party  to  the 
action,  and  that  on  tbe  death  of  the  other 
partner  the  action  could  property  be  con- 
tinued in  the  name  of  the  survivor  alone.** 
The  principle  is  the  same,  whether  tbe  part- 
us are  plalnttib  or  defimdantik 

[3]  Tbe  fact  tbat  plaintiff  In  tbe  tax  finre- 
dosnre  suit  on  the  date  the  decree  was  en- 
tered, saw  fit  to  dismiBB  his  snlt  as  to  Job 
Hathaway,  who  was  tbm  dead,  did  not  do* 
prlve  the  court  of  Jurisdiction  to  determine 
all  of  tbe  questions  involved  In  tbat  sul^ 
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tor  tbe  reason  that  If  Job  Hathaway  were 
then  dead,  as  the  pleadings  in  tbls  case  show, 
then  Emma  C.  J.  Anatia,  as  the  sole  surviv- 
ing partner  of  Job  Hathway  A  Co^  was  vest- 
ed with  the  equitable  interest  as  folly  and 
completely  as  she  and  her  copartner  were 
prior  to  his  decease.  Henoe  the  status  ot 
the  res  had  not  been  tdkanged,  and  the  court 
conld  proceed  to  ^termlne  all  (tf  the  iasoes 
precisely  as  If  the  ft>rmal  dlsmlsaal  of  Job 
Hathaway  by  plaintiff  had  not  been  mada 
His  dismissal,  thoeCore,  did  not  affect  the 
rlj^ts  of  either  the  plaintiff  or  cron-petl' 
tloner  Lannlng.  In  addition  to  thla»  we  are 
IncUned  to  think  (althongb  as  the  qneetlon 
has  not  been  argued,  we  do  not  so  decide) 
that  the  dismissal  of  the  niit  as  to  Job 
Hathaway  plaintiff  operated  only  as  a 
fltBmi<>wi  of  the  suit  so  far  as  plaintiff  was 
demanding  any  relief  against  him,  bot  did 
not  operate  as  a  dismissal  of  Job  Hathaway 
as  to  the  relief  demanded  In  the  cross-pe- 
tition of  defendant  Lannlng.  Such  a  dismis- 
sal conld  only  be  made  opon  Lanning's  mo- 
tlxm. 

[4]  Even  if  the  failure  to  serve  the  copart- 
nership  by  leaving  a  anmmons  at  its  usual 
place  of  business,  with  a  member  thereof 
rendered  the  decree  void  as  to  the  copart- 
nership as  a  separate  mtity.  It  did  not  af- 
fect the  validity  of  the  decree  as  against 
the  OQuitable  interest  of  the  members  of  the 
copartnership  who  were  served.  The  Inter- 
est of  the  copartnership  in  the  land  being 
an  equitable  Interest,  held  by  the  firm,  first 
for  the  benefit  of  its  creditors,  and  second 
for  the  members  of  the  firm,  the  decree 
bonnd  the  latter  and  the  sale  of  the  prop- 
erty under  such  decree  foreclosed  their  in- 
dividual interests;  and  the  fact,  If  It  be  a 
fact,  that  the  creditors  of  the  C(H>artiier8blp 
might  assail  the  decree,  is  immaterial  so  fiir 
as  plaintiff  here  is  concerned,  for  the  rea- 
son that  he,  as  the  grantee  of  the  heirs  of 
Job  Hathaway,  is  bonnd  by  such  decree.  He 
bases  his  acti<m  upon  rights  which  he  alleg- 
es he  obtained  from  the  heirs  of  Job  Hatha- 
way. The  Interest  of  their  ancestor  having 
been  foreclosed  by  the  decree,  th^  had  no 
interest  which  they  could  convey  to  plaintiff. 

I^aintUTs  suit  Is  therefore  without  eQnltjr, 
and  was  properly  dismissed. 

Aillrmed. 


LUCAS  et  al.  v.  ASHLAND  LIGHT,  MILL  & 

POWER  CO.    (No.  16,347.) 
(Supreme  Court  of  Nebraska.  Nov.  27.  1&12.) 

(BvVmhm  fer  <A«  Oowrt.) 

1.  STATtmsa  <|  128*)— Ttflbs— IifCLimoR  of 
Sdbjxot  in  TrriJ)— "Mills." 

The  tlUe  of  the  act  of  1873  (Gen.  St.  1878, 
c.  44;  Comp.  St  1011,  e.  S7),  ''An  act  reUt- 
tng  to  mills  and  milldams,**  la  sufficiently  broad 
to  admit  of  legislation  in  regard  to  mills  of  all 


kinds  that  are  of  public  utility  and  having  "ma- 
chinery to  be  propelled  by  water." 

[Ed.  Note.— For  other  casee,  see  Statutes, 
Cent.  Dig.  H  170-18S;  Dec.  Dig.  |  123.* 

For  other  defiidtions,  see  Words  and  Phrases, 
ToL  5,  pp.  4006-4006.] 

2.  Tmx  or  Statute— Natubb  or  Miixs. 

Whether  the  provisions  of  that  act  extend 
to  miilB  such  as  "saw,  carding,  or  fulling  mills," 
when  wholly  private  in  their  nature,  qaasre. 

3.  Eminent  Douain   (S  67*)  — Extent  or 
RiOHT^PuBUo  Use. 

Whether  an  undertaking  is  for  the  benefit 
of  the  people  at  large,  and  should  be  regarded 
as  of  public  utility,  must  necessarily  be  large- 
ly within  the  discretion  of  the  Legislature  to 
determine,  and,  unless  It  is  clearly  private  in 
its  nature,  the  court  will  not  interfere  with 
this  leglslatiTe  discretion. 

[Ed.  Nota.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |{  165-167;  Dec  Dig.  ( 
67.*] 

4.  Eminent  Domain  (|  80*)— Extent  op 
Right— PuBLio  Use. 

The  use  of  water  power  to  generate  elec- 
tricity to  supply  a  dty  and  Its  inhabitants  with 
light  and  power  Is  a  public  ose.  and  the  set 
should  be  oonstrued  to  apply  in  sneh  ease. 

[Ed,  Note.— For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  1 80;  Dea  Dig.  I  86.*] 

5.  Eminent  Domain  (f  328*)— Natusb  or 

RlOinS^HANQB  OF  USE. 

When  the  right  of  flowage  of  private  lands 
has  been  acguirea  under  the  ad  quod  damnum 
act  for  a  pubUe  purpose,  if  the  use  of  that 
right  is  changed  to  an  entirely  different  and 
private  purpose,  it  will  amount  to  an  abandon- 
ment of  the  ri^t,  but  a  fdiange  from  me  public 
use  to  another,  which  is  within  the  purview 
of  the  act,  will  not  amount  to  an  absndonment 
of  the  right 

[Ed.  Note.— Fw  other  cases,  see  Eminent 
Domain,  Cant  D4g.  H  860-864;  Dec  Dig.  t 
828.*] 

6.  Eminent  Domain  (|  276*)~BBMBDiEa  or 

OWNIBS— NATDKE  and  FOBM. 

Owners  of  riparian  lands  which  are  Injur- 
ed by  flowage,  and  were  not  Included  in  the 
original  ad  quod  damnum  proceedings,  may  pro- 
ceed under  section  14  of  the  act  Gen.  St 
1873,  c  44;  Comp.  St.  19U,  c  67.  After  the 
dam  has  been  built  at  great  expense  and  the 
mill  has  been  in  operation  for  many  years,  they 
cannot  maintain  an  action  in  equity  to  abate 
the  dam  as  a  nuisance  or  to  restrain  the  use 
thereof  until  their  alleged  damages  are  ad- 
justed. 

I  Ed.  Note.— For  other  eases,  see  Eminent 
Domain,  Cent  Dig.  f  774;  Dee.  Dig.  {  276.*] 

7.  Eminent  Domain  (|  271*)— Bbmedies  or 
Ow  NEBS— Damages. 

In  an  action  In  eqni^  by  the  owners  of 
riparUn  lands  to  ei^om  the  use  of  the  water 
power  and  remove  the  dam  as  a  nuisance,  and 
for  general  equitable  relieL  the  trial  court 
shoula  adjust  the  rights  of  the  several  parties, 
and,  if  the  injunction  is  refused,  should  allow 
plaintiffs  such  damages  as  they  are  entitled  to. 

[Ed.  Nota. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  II  726-736,  741;  Dec.  Dig. 
I  271.*] 

8.  Eminent  Domain  (|  8<S*)— Bbmbdibb  or 
Ow  NEBS— Damages. 

In  such  action,  plaintiffs,  whose  lauds  were 
not  included  in  the  original  ad  quod  damnum 
proceedings,  should  be  allowed  such  damages 
as  are  caused  by  maintaining  the  dam;  and 
those  whose  lands  were  included  In  the  orig- 
inal proceedings  should  be  allowed  such  dam- 
ages, if  any,  as  the  new  and  additional  nse  of 


*Fer  ether  eases  see  same  toplo  and  sectloa  NUMBER  la  Dee.  Dig.  a  Abl  Dig.  Key-No.  SerlM  a  R^'r  Indwces 
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the  dam  and  power  oaase  to  their  lands  over 
and  above  the  damace  canaed  by  the  dam  and 
the  nie  thereof  aw>wed  in  the  tvlginal  pro- 
ceedings. 

[Bd.  Note^For  other  caaes,  see  Eminent 
Domain,  Cent  Dig.  H  816^  819;  Dec.  Dig.  | 
302.*] 

Boae  and  Fawcett,  JJ.,  diaienting. 

Appeal  trmn  District  Court,  Saunders 
County;  Corcoran,  Judges 

Action  by  WlUlam  Lucas  and  others 
against  the  Ashland  Light,  Mill  &  Power 
Company.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Reversed  in  part  and  re- 
manded. 

John  J.  Sullivan,  of  Omaha,  and  Louis 
Llghtner,  of  Columbos,  for  ap[>eUant8.  Haiu- 
er  &  Smith,  of  Lincoln,  and  6.  W.  Simpson 
and  H.  Qilkeson,  botli  of  Wahoo,  for  appel- 
le& 

SEDGWICK.  J.  In  1873  Oscar  M.  Carter 
prosecuted  proceedings  in  ad  quod  dft^nntim 
in  the  district  court  for  Saunders  county, 
and  In  the  following  year  obtained  a  judg- 
ment in  that  action,  establishing  his  rif^t  to 
erect  and  maintain  a  dam  across  Wahoo 
creek  on  certain  lands  then  owned  by  him 
near  the  town  of  Ashland.  In  said  county. 
This  dam  by  the  Judgmoit  was  not  to  be 
maintained  more  than  15  feet  high  above 
low-water  mark,  and  damages  were  allowed 
to  the  owners  of  certain  riparian  lands 
which  it  was  found  would  be  Injured  by 
raising  the  water  to  that  height  This  de- 
fendant succeeds  to  these  rights  by  mesne 
conveyances.  The  petition  in  ad  quod  dam- 
num showed  that  the  "petitioner  is  erecting 
a  grist  mill  on  his  said  land  and  is  con- 
structing a  dam  across  said  Wahoo  creek 
*  *  *  and  is  excavating  a  mill  race  for 
his  said  mill,"  and  prayed  "that  he  may  have 
leave  to  proceed  to  the  construction  of  bis 
said  improvements."  The  order  of  the  court 
recited  that  the  petitioner  had  asked  **for 
leave  to  build  and  continue  in  bis  mllldam 
a,t  the  point  described  In  his  said  petition." 
Tlie  Jury  by  tbeir  verdict  found  tliat  "by 
reason  of  construction  and  continuance  of 
the  mllldam  buUt  15  feet  high  above  low- 
water  mark  (the  defendants,  naming  them, 
would  be  damaged  In  certain  amounts  speci- 
fied), and  •  «  •  that  the  said  flouring 
mill  erected  by  the  plaintiff  will  be  of  public 
utility."  This  verdict  was  approved  by  the 
court,  and  it  was  ordered,  among  other 
things,  that  "the  plaintiff  be  and  is  hereby 
aathorized  to  buUd  and  continue  his  said 
mill  and  mllldam  as  prayed  in  his  said  peti- 
tion." Mr.  Carter  thereupon  built  a  small 
mill  and  erected  a  dam.  and  afterwards  oth- 
er dams  which  appear  to  liave  been  unsub- 
stantial and  of  a  temporary  nature.  In  1888 
a  substantial  dam  was  begun,  which  was 
completed  In  the  following  year.  This  dam 
was  built  at  considerable  expense.  Many 


car  loads  of  rode  were  used,  and  this  dam 
has  continued  in  service  and  has  proved  to 
be  a  substantial  and  suitable  structure. 
Prior  to  the  erection  Of  this  dam.  it  would 
seem  that  the  power  had  been  used  prin- 
cipally, if  not  entirely,  for  grinding  grain. 
In  1890  electrical  machinery  was  Installed, 
and  the  power  was  used  for  furnishing  elec- 
tric lights  for  the  city  of  Ashland  and  its 
inhabitants.  In  May,  1907,  tlie  mill  and  a 
large  part  of  the  machinery  were  destroyed 
by  fire,  and  the  owners  of  the  proper^  im- 
mediately rebuilt  the  building  and  power 
house,  and  installed  new  machinery  therein. 
Since  that  time  the  power  has  been  used  for 
generating  electricity  for  the  city  of  Ash- 
land and  its  inhabitants.  In  December,  IWl, 
these  plaintiffs  began  this  action  In  the  dis- 
trict court  for  Saunders  county,  allying  that 
they  were  owners  of  riparian  lands  dam- 
aged by  the  maintenance  of  the  defendant's 
dam  and  asking  that  the  dam  be  "adjudged 
to  be  unlawful  and  a  nuisance,  and  that  it 
be  abated  and  the  defendant  perpetually  en- 
Joined  from  maintaining  It  or  any  other  dam 
od  Wahoo  creek,  whereby  said  lands  or  any 
of  them  may  be  flooded,**  and  for  general 
equitable  relief. 

The  plaintiffs  also  alleged  that  the  dam 
was  being  maintained  at  a  greater  height 
than  allowed  by  the  ad  quod  damnum  pro- 
ceedings, and  asked  for  an  Injunction  re- 
straining the  defendants  from  so  maintain- 
ing the  dam.  A  temporary  restraining  or- 
der was  issued  restraining  the  defendant 
from  raising  or  maintaining  the  dam  above 
the  top  of  the  solid  masonry  thereof  by 
means  of  dashboards,  or  otherwise^  The  de- 
fendants answered,  alleging  special  matters 
in  d^ense,  which  will  be  stated,  so  ftr  as 
may  be  necessary,  In  the  discussion  of  the 
questions  of  law  and  fact  presented  In  the 
brle&.  Upon  the  trial  the  court  found  gen- 
erally in  favor  of  the  defendant,  and  dis- 
missed the  plaintiffs'  iwooeedli^  Tbe  plain- 
tiffs have  applied. 

The  plaintiffs  insist  that  the  dam  is  not 
now  being  devoted  to  a  public  use,  and  that 
"an  easment  for  a  particular  purpose  ceas- 
es when  the  purpose  no  longer  exists,"  and 
that,  "in  any  event,  the  dam  can  only  be 
maintained  16  feet  above  actual  low-vater 
mark";  that  the  dam  has  been  substantially 
raised  above  the  prescribed  limits  by  use  ot 
"flashboards,"  which,  in  effect  added  aoiat- 
thing  like  two  feet  of  height  to  the  dam.  It 
is  also  insisted  that  some  of  the  plalntltte  In 
this  case  are  the  owners  of  riparian  lands 
which  were  not  included  in  the  ad  quod 
damnum  proceedings,  and  which  are  Injured 
by  this  dam,  and  that  such  plaintiff  are  en- 
titled to  relief,  although  others  are  not 
found  to  be  so.  The  case  is  an  important 
one  and  some  of  the  difficult  questions  pre- 
sented are  without  precedent  In  this  state. 
A  reargument  was  allowed,  and  we  have 
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bad  the  assistance  of  a  tboiough  and  able 
presentation  of  tbe  case  from  botb  points 
of  view. 

[1]  1.  The  principal  discussion  has  been  in 
regard  to  the  nature  of  the  rights  conferred 
1q  ad  quod  damnum  proceedings,  and  In  tliafe 
connection,  also,  in  regard  to  the  limitations 
placed  upon  the  Legislature  by  the  Constitu- 
tion. The  Oonstltution  has  placed  certain 
limitations  upon  each  of  the  three  depart- 
ments of  government  Whether  an  attempted 
act  of  legislation  Is  beyond  Its  power  is  a 
question  of  law.  The  Ckrnstitntlon  makes  it 
the  duty  of  this  court  to  determine  questions 
of  law  that  arise  In  llUgatlon  before  it,  and, 
when  an  act  of  the  Legislature  Is  drawn  in 
question  as  beyond  its  power,  we  cannot  avoid 
the  determination  of  the  question  so  present- 
ed. The  courts  have  no  doubt  In  some  In- 
stances interfered  unjustifiably  with  legisla- 
tion. This  power  should  be  carefully  guard- 
ed and  Judiciously  used,  avoiding  any  ten- 
dency to  restrict  legislation  to  the  limits  that 
the  judges  think  are  henefldal  and  desirable. 
This,  of  course,  the  courts  have  no  power  to 
do.  In  all  questions  of  doubt  the  Legisla- 
ture should  determine  the  matter.  When 
there  Is  substantial  and  reasonable  doubt, 
the  act  of  the  Legislature  must  be  upheld. 
Two  objections  are  urged  against  the  consti- 
tutionality of  the  act  The  first  Is  that  the 
title  of  the  act  Is  not  broad  enough  to  admit 
of  legislation  concerning  "machinery  to  be 
propped  by  water,"  and  that,  therefore,  that 
clause  in  the  first  section  of  the  act  has  no 
force.  The  title  of  the  act  is,  "An  act  relat- 
ing to  mills  and  mlUdams."  Gen.  St  1873, 
c.  44.  If  we  consider  the  word  "mill"  In  Its 
original  and  first  meaning,  there  la  no  doubt 
that  it  would  not  Include  "machinery  to  be 
propelled  by  water,"  unless  that  machinery 
was  to  be  used  in  grinding;  the  word  "mill" 
originally  meaning  to  grind  or  make  fine. 
This  word  lias,  however,  been  used  for  many 
years,  and  has  now  acquired  a  variety  of 
uses.  Webster's  Unabridged  Dictionary,  aft- 
er defining  the  word  "mill,"  usee  this  lan- 
guage: "In  modem  uses  the  term  'mill'  in- 
-dudes  various  other  madiines  or  combina- 
tions of  machinery  *  *  *  to  some  of 
which  the  term  manufactory  or  factory  is 
also  applied."  And  in  the  New  International 
Dictionary  tills  statement  Is  changed,  and 
the  fifth  definition  of  the  word  "mill"  Is:  "A 
building  or  collection  of  buildings  with  ma- 
chinery by  which  the  processes  of  manufaC' 
turlng  are  carried  on."  The  Standard  Dic- 
tionary gives,  among  others,  the  following 
deflnillons:  "(2)  Any  one  of  various  kinds  of 
machines  that  transform  raw  material  by 
other  processes  than  grinding  Into  some  other 
form ;  as,  a  sawmill ;  planing-mlll.  •  *  * 
<5)  An  estahlishment  for  reducing  ores  by  a 
process  other  than  smelting.  An  ironworks 
where  the  metal  in  the  cruder  forms  is  con- 
verted Into  merchant  Iron.  (6)  A  building 
fitted  up  with  the  machinery  requisite  for 
a  factory;  as,  a  cotton-mill;  wooloi-mlll. 


•  •  *  ao)  (Slang.)  A  pugilistic  combat; 
set-to."  And  it  is  stated  that  "mills  are 
named  from  their  action  on  the  substance  op- 
erated upon,  and  from  the  material  or  sub- 
stance that  they  operate  upon  or  prepare 
for  use,"  citing  between  40  and  50  kinds  of 
mills.  In  Colorado  their  Constitution  (art 
2,  S  14)  provides  that  private  property  might 
be  taken  for  private  use  without  the  consent 
of  the  owner  "for  private  ways  of  neces- 
sity, and  *  •  •  for  reservolrSj  drains, 
flumes  or  ditches,  on  or  across  the  lands  of 
others,  for  agriculture,  mining,  milling,  do* 
mestic,  or  sanitary  purposes,"  and  the  Su- 
preme Court  of  that  state  held  that  under 
the  provision  of  the  ConstltutloD,  land  could 
be  condemned  to  carry  water  to  operate  an 
electric  light  plant  The  court  held:  "The 
term  'milling,'  as  used  in  the  Constitution, 
Is  synonymous  with  the  word  'manufactur- 
ing,' and  an  electric  light  plant  Is  a  manu- 
facturing establishment"  Lamborn  v.  Bell, 
IS  Colo.  346,  32  Pac.  »89,  20  L.  R.  A.  241. 
Our  constitutional  provision,  that  the  sub- 
ject of  legislation  must  be  expressed  In  the 
title  of  the  act  la  supposed  to  be  to  prevent 
Inserting  foreign  matters  in  pending  bills  and 
so  securing  ill-considered  legislation.  "An 
act  relating  to  mills  and  mllldams"  Is  a 
comprehensive  title.  It  permits  of  legisla- 
tion regarding  any  kind  of  mill  that  uses 
"machinery  to  be  propelled  by  water,"  We 
think  this  objectloh  cannot  be  sustained. 

The  second  constitutional  objection  which 
the  plaintiffs  urge  against  the  construction 
of  the  statute  contended  for  by  the  defend- 
ants is  that  the  Legislature  has  no  power  to 
condemn  private  property  for  private  use. 
The  ad  quod  damnum  act  Involves  the  ex- 
ercise of  the  right  of  eminent  domain,  and 
It  is  contended  that  to  generate  electricity  to 
be  furnished  to  a  city  and  Its  Inhabitants 
is  not  a  public  use,  and  beyond  the  power 
of  the  Legislature  to  authorize  the  damaging 
of  private  property  for  such  purpose,  and 
therefore  to  make  such  use  of  the  right  ob- 
tained by  ad  quod  damnum  is  to  abandon 
the  right  which  was  originally  given  and 
was  within  the  power  of  the  Legislature. 
The  Massachusetts  court,  construing  the  stat- 
utes of  that  state,  appears  to  have  held  the 
provisions  of  the  mtlldam  act  extend  to  mills 
for  mechanical  and  manufacturing  purposes, 
as  well  as  to  those  Intended  to  serve  the 
public  for  a  stipulated  toll,  and  this  appears 
not  to  violate  the  fourteenth  amendment  of 
the  federal  Constitution.  Otis  Co.  v.  Lud- 
low Mfg.  Co.,  201  U.  S.  140,  26  Sup.  Ct  353, 
50  L.  EJd.  696.  We  do  not  find  it  necessary 
to  determine  or  discuss  this  question. 

Is  the  use  that  is  being  made  of  this  pow- 
er a  public  use?  There  is  an  interesting  dis- 
cussion of  this  qnestion  in  3  Famham,  Wa- 
ters and  Water  Rights.  The  author  severely 
criticises  the  decisions  of  several  courts,  and 
especially  the  Supreme  Court  of  Massachu- 
setts. He  does  not  agree  with  that  court  in 
upholding  the  coiuitltatlooaUt7  of  acts  which 
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allow  the  flowage  of  lands  for  the  purpose 
of  constructing  private  mills,  and  aajB:  "The 
only  thing  that  will  Justify  such  a  taking  la 
the  Intention  to  use  the  power  for  the  direct 
benefit  of  the  public,  as  by  the  erection  and 
operation  of  a  public  mill,  where  every  one 
will  have  a  right  to  have  his  work  done  up- 
on payment  of  a  toll,  and  which  will  always 
be  under  control  of  the  Legislature."  Sec- 
tion 697.  In  discussing  the  question  how  tar 
a  water  power  can  be  taken  under  the  power 
of  eminent  domain  for  the  purpose  of  gener- 
ating electricity,  this  author  says:  "If  the 
electricity  generated  is  to  be  subject  to  the 
common  use  of  all  who  apply  for  it  upon 
making  reasonable  compensation,  It  Is  more 
nearly  a  public  use  than  Is  any  other  con- 
nected with  the  generation  of  power."  Sec- 
tion 697b.  The  Supreme  Court  of  Minnesota 
has  decided  that  "the  generation  of  electric- 
ity by  water  power  for  distribution  and  sale 
to  the  general  public  on  equal  terms,  sub- 
ject to  govemmeutal  control,  la  a  public  en- 
terprise, and  property  so  used  Is  devoted  to 
public  use."  Minnesota  Canal  &  Power  Co. 
V.  Koochiching  Co.,  97  Minn.  429,  107  N.  W. 
405,  8  I*  K.  A.  (N.  S.)  638,  7  Ann.  Cas.  1182. 
It  was  said  by  the  Supreme  Court  of  Ver- 
mont, In  Re  Barre  Water  Co.,  62  Yt  27,  20 
AU.  109,  »  li.  A.  19S:  "But  to  say  what 
m  public  use  la  vrtth  sufficient  comprehensive- 
ness and  accuracy  to  meot  the  exigencies  of 
all  cases  is,  to  say  the  least,  difficult  Nor 
is  it  easier  to  define  the  limit  of  legislative 
power  In  respect  of  the  il^t  of  onlnent  do- 
main, rails  power  must  have  some  degree 
of  daatlcity,  that  it  may  be  exercised  to  meet 
the  demands  of  new  conditions  and  Inqprore- 
ments,  and  the  ever  varying  and  constantly 
Increaaliig  neceaaitlea  of  an  adTAndog  cIt- 
lllzatloa  The  circumstances  and  require- 
ments of  the  particular  case  and  the  practice 
of  other  states  and  goremmaitB  where  con- 
stitutional limitation  la  placed  on  le^slatlTe 
action  In  this  respect  most  be  cor  guides  In 
determining  what  is  and  what  li  not  a  pub- 
lic uscL  It  la  sometimes  easier  to  say  what 
Is  not  tiian  to  aaj  what  Is."  In  Travw  t. 
Merrick  Connty,  14  Neb.  S27,  16  N.  W.  680, 
45  Am.  St.  Bep>  111,  this  court  qncrted  £n»u 
the  Massachmwtts  statute  and  the  declsl<ms 
of  ttkat  court  apparently  with  approval,  and 
It  was  held  that  bonds  given  In  aid  of  a  wa- 
ter mill  were  valid.  It  appears  from  the  syl- 
labus In  the  case,  and  perhaps  from  some  of 
the  expressions  In  the  opinion,  that  the  mill 
in  question  was  a  public  mill,  intended  to 
grind  for  toll,  but  this  is  not  treated  in  the 
opinion  as  necessarily  a  controlling  matter. 
The  case  has  been  cited  by  text-writers 
as  following  the  Massachusetts  rule.  15  Cyc. 
598.  In  the  later  case  of  Getch^  v.  Benton, 
30  Neb.  870,  47  N.  W.  468,  it  Is  held  that 
a  beet  sugar  manufactory,  which  does  not 
manufacture  sugar  from  beets  for  toll,  al- 
though propelled  by  water  power,  Is  not 
within  legislative  control  by  virtue  of  any 


law  of  this  state,  and  Is  not  a  work  of  in- 
ternal Improvement  The  opinion  seems  to 
put  tills  holding  upon  the  ground  that  It  Is 
not  a  work  of  public  utility.  Whether  an 
undertaking  Is  for  the  benefit  of  the  pei^le 
at  large,  and  Is  so  general  in  its  nature  that 
it  should  be  regarded  as  a  public  ntiUty, 
must  necessarily  be  within  the  discretion  of 
the  Legislature  to  determine,  and,  unless  It 
is  clearly  private  In  its  nature,  the  courts 
will  not  interfere  with  this  le^aUve  dis- 
cretion. Under  such  circumstance^  it  be- 
comes a  qnestion  of  ascertaining  the  Inten- 
tion of  the  lawmakers. 

[4]  The  evidence  shows  that  this  defend- 
ant is  using  this  power  to  furnish  the  city  of 
Ashland  and  its  Inhabitants  with  electricity 
for  lighting  and  power  purposes.  It  was  or- 
ganized for  that  purpose.  The  law  requires 
it  to  furnish  all  applicants  upon  equal  terms. 
Its  business,  Including  its  rates,  are  subject 
to  legislative  regulation.  This  would  seem 
to  be  a  public  use. 

[3]  2.  It  is  contended  that  the  statute  can- 
not be  constmed  to  authorise  this  use  of  the 
right  obtained  by  ad  quod  damnum  proceed- 
ings. The  language  of  the  first  section  of 
the  act  is  a  saffldent  answer  to  this  objec- 
tion. "If  any  person,  desiring  to  oect  a 
dam.  a  cross  any  water  course  for  the  purpose 
of  building  a  water  grist,  saw,  carding,  or 
fulling  mill,  or  of  erecting  any  machinery  to 
be  propelled  by  water  *  *  *  he  may  file 
a  petition,"  et&  Comp.  St  1911,  c.  B7,  |  1. 
The  last  Legislature  enacted  a  statute  pro- 
viding that  cities  and  Tillages  can  acquire 
milldam  sites  for  municipal  purposes.  Iaws 
1911,  e.  83.  nils  Is  a  legislatiTe  omatmc- 
tlon  tMt  such  use  of  the  power  Is  a  public 
use,  and  dearly  nmtemplates  that  r^^its  of 
flowage  acquired  by  ad  quod  damnum  pro- 
ceedings may  be  used  for  such  purpoeee.  Un- 
less this  Is  true,  the  act  in  its  most  commoo 
application  would  be  nnoonstitotiMial. 

[B]  3.  It  is  said  that  "an  easement  tot  a 
particular  purpose  ceases  when  the  purpose 
no  longer  exists,"  and  Gross  t.  Jones,  86  Neb. 
77,  122  N.  W.  681,  82  U  R.  A.  (N.  S.)  47. 
Is  cited  as  supporting  this  proposition.  In 
that  case  the  principal  question  determined 
was  whether  the  dam  and  the  power  generat- 
ed tlureby  had  been  absndoned.  It  Is  as- 
sumed In  the  opinion  that  to  ineNtwIn  the 
dam  and  mlllpond  for  the  purpose  of  furnish- 
ing Ice  would  not  be  sodi  a  use  aC  the  rl^^t 
acquired  as  to  prevent  the  loss  of  tiie  ri^ 
abandonmoit  fOr  nouusw.  It  may  be  con- 
ceded that,  having  obtained  tiie  right  of  flow- 
age  of  these  lands  for  a  epedfled  public  pnr^ 
pose,  it  cannot  be  devoted  to  an  oitirely  dif- 
ferent and  private  purpose,  and  an  attempt 
to  do  so  would  be  an  abandonmoat  of  the 
right  obtained.  The  question  is.  What  must 
be  regarded  as  a  different  purpose  within  the 
meaning  of  this  rule?  In  Chicago  &  E.  I.  R. 
Co.  v.  Clapp,  201  IlL  418,  66  N.  223,  the 
Supreme  Court  of  that  state  held:  **W9iere  a 
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railroad  company  has  ceased  to  iterate  a 
branch  to  a  coal  mine  after  the  mine  waa  ex- 
bansted.  had  taken  up  the  tracks  and  nearly 
all  the  ties,  removed  all  the  crossing  signs 
and  all  the  cattle  guards  but  two  or  three, 
takm  ottt  the  switch  ties  and  bridge  timbers, 
allowed  the  right  of  way  to  grow  up  with 
weeds,  and  fkUed  to  keep  the  fences  in  re- 
pair. It  was  proper  to  submit  to  the  Jury 
whether  there  waa  an  Intention  on  Its  part 
to  abandon  the  branch.**  And  the  court  In 
the  opinion  stated  the  law  aa  follows:  "Wboi 
a  corporation,  in  the  exercise  of  tb»  rigtit  of 
eminent  domain,  aoquires  for  a  public  pur. 
pose  a  mtfre  eaaemoit  In  land,  its  rlg^t  and 
title  to  the  proper^  so  aeqidred  are  depend- 
ent upon  the  use  of  the  pn^erty  for  public 
purposes,  and  whoi  sndi  public  use  becomes 
Impossible,  or  is  abandoned.  Its  right  to  bold 
the  land  ceases,  and  the  proper^  rererta  to 
its  original  owner."  There- nrast  be  neces- 
sarily some  substantial  basis  upon  which  to 
determine  the  character  of  the  purpose  for 
.wbicih  tlie  ri^t  la  used.  1b»  right  obtained 
In  this  case  was  to  raise  the  dam  to  a  gtr&i 
bel^t  for  milling  purposes.  A  diange  frran 
the  excloslTe  grinding  of  wheat  Into  flour 
to  the  grinding  of  com,  barley,  and  other 
grains  might  be  in  some  sense  aiq;>lylng  the 
power  to  a  different  purpose,  bat  clearly  not 
within  the  meaning  of  the  limitation  that  we 
are  considering.  One  who  objected  to  audi  a 
change  of  the  purpose  to  which  the  power 
was  applied  should  suggest  some  substantial 
basis  for  such  a  distinction.  Hathaway  v. 
HltcbeU.  34  Mich.  164.  See,  also,  note  67  L. 
R.  A.  390.  We  have  seen  that  the  Legisla- 
ture has  in  the  most  solemn  form  authorized 
the  ai^llcatlon  of  rights  so  acquired  to  mu- 
nicipal purposes.  The  (diauge  is  from  one 
pnbUc  use  to  another,  and  not  a  change  from 
a  public  to  a  private  use.  The  present  use 
of  the  power  is  not  such  a  change  from  that 
authorized  by  the  ad  quod  damnum  proceed- 
ings as  to  amount  to  an  abandonment  and 
justify  the  destruction  of  the  property.  The 
owners  of  property  included  in  the  ad  qnod 
damnum  proceedings  should  be  allowed  to 
recover  from  defendants  all  damages  which 
their  property  has  sustained  by  the  new  use 
of  the  water  power,  If  any,  over  and  above 
the  damages  caused  by  the  use  authorized 
by  the  ad  quod  damnum  proceedings. 

[S]  4.  It  is  u^j^  that  some  of  these  plaln- 
tiCTs  were  not  parties  to  the  ad  quod  dam- 
num proceedings,  and  their  lands  which  are 
Injuriously  affected  by  the  flowage  were  not 
Included  in  those  proceedings,  and  that  the 
trial  court  thertfore  erred  in  not  granting 
such  plaintiffs  any  relief.  The  fourteenth 
section  of  the  act  authorizes  any  one  whose 
land  la  overflowed  or  Injured  by  the  mainte- 
nance of  a  mllldam  to  begin  proceedings 
under  the  act  Perhaps  the  court  Intended 
to  indicate  in  Kyner  v.  Dpatlll,  29  Neb.  768, 
46  M.  W.  281,  that  Iw  might  maintain  an 


action  for  damages.  This  would  seem  to  be 
in  harmony  with  the  holdings  in  Chicago, 
B.  &  Q.  R.  Co.  V.  Engiehart,  S7  Neb.  444, 
77  N.  W.  1002,  Blakeley  v.  Chicago,  KAN. 
R.  Co.,  26  Neb.  207,  40  N.  W.  966,  and  Bron- 
son  V.  Albion  Telephone  Co..  67  Neb.  Ill,  03 
N.  W.  201,60L.E.A,426,2  Ann.  Cas.  689. 
Re  could  not  maintain  an  action  to  enjoin 
the  use  of  the  dam,  and  abate  the  same  as 
a  nuisance  after  so  long  acquiescence  onder 
the  drcumstancee  In  this  casa  If  lands  not 
Included  in  the  ad  quod  damnum  proceed- 
ings are  damaged  by  defendant's  dam  and 
the  use  thereof,  the  ownwa  of  snCh  land 
should  be  allowed  to  recover  audi  damagea. 

[7]  B.  The  plaintiffs  contend  that  Vit  evi- 
dence establishes  that  the  defendant's  dam 
is  more  than  16  feet  above  low-water  mark, 
and  fhKt  the  use  of  flashboiirda  ratses  the 
water  to  a  greatw  heti^t  Uian  Is  permitted 
by  the  righto  obtained  by  the  defendanf  a 
grantors.  They  do  not  attonpt  any  analysis 
of  the  evldoice,  but  they  aU^  that  the  de- 
faidant's  recital  et  the  evidence  upon  these 
pointe  is  Incomplete  and  unfair.  A  large 
number  of  wltneasea  were  examined,  and  the 
bill  of  exe^itlona  Ig  quite  bulky,  present3I% 
some  conflict  In  Uie  testimony.  It  does  not 
seem  advisable  to  enter  upon  a  diseuaaion 
of  this  evidence.  It  aeems  to  support  the 
conclusions  reached  by  the  trial  court  The 
contention  of  the  def»idant  that  the  plain- 
tiffs and  all  parties  Intereated  likve  con- 
sented to  the  use  of  these  flashboards,  and 
BO  are  now  estopped  to  complain,  does  not 
seem  to  be  quite  consistent  with  the  position 
that  the  defendant  has  token  In  u^lng  that 
the  use  of  these  flashboards  has  not  raised 
the  water  above  the  prescribed  limit  The 
defendant  does  not  seem  to  be  in  a  position 
to  insist  upon  any  greater  rlghte  than  those 
acquired  throuf^  the  ad  quod  damnum  pro- 
ceedings. The  Judgment  in  this  case  is  with- 
out pr^udlce  to  a  future  action  if  it  should 
be  found  that  the  defendant  is  exceeding 
those  rlghta 

[f]  The  writer  would  have  affirmed  the 
Ju^temeut  of  the  trial  court  as  rendered,  but 
upon  consultation  we  concluded  that  the  tri- 
al court,  having.  Jurisdiction  of  the  matter, 
,  should  have  reteined  the  action  for  all  pur- 
poses, and  should  have  allowed  the  plaintiffs 
whose  lands  were  not  included  In  the  ad 
quod  damnum  proceedings  to  recover  their 
damages,  and  the  plaintiffs  whose  lands  were 
included  to  the  ad  quod  damnum  proceedings 
to  recover  such  damages,  if  any,  to  the  lands 
as  were  caused  by  the  new  and  additional 
use  of  the  dam  and  water  power. 

The  judgment  of  the  district  court  dis- 
solving the  Injunction  Is  affirmed,  and  the 
Judgment  te  In  other  respecte  modified,  and 
the  cause  remanded  to  the  district  court, 
with  instructions  to  allow  the  parties  to 
amend  their  pleadings,  if  so  advised,  and 
take  further  evidence,  If  necessary,  and  de- 
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termlne  tbe  plaintiff's  damacea  u  Indkitfd 
In  this  opinion. 
Reversed  In  part  and  remanded, 

BBE8B,  a  J.,  not  ittttDg. 

HAMBiB,  X  (ccmcnrrlnsd,  I  agree  In  tbe 
condorion  reached  iff  Judge  SBDQWIOK 
tbat  the  dam  sbonld  not  be  destroyed,  bnt  I 
only  partly  agree  to  tbe  things  eald  In  the 
main  opinion,  and  I  wish  to  give  my  nnder^ 
standing  ot  what  I  ooaortve  to  be  the  princi- 
ple which  shonid  be  arolled.  Flonr  may  be 
mannfactared  by  an  aggregaUcm  of  capital 
applied  to  the  derelopment  of  watv  power 
and  macbiPCTy.  A  private  person  may  not 
manufacture  flour  for  his  own  use  because 
of  lack  of  capital  and  lack  of  madilnoy. 
The  manufacture  of  flour  private  posons 
or  corporations  for  commercial  purposes 
would  seem  to  be  a  private  use  for  a  public 
purpose.  Whoi  each  person  who  cornea  to 
mlU  pays  for  his  grinding  by  a  toll  taka 
from  the  grist,  the  mill  Is  then  a  griatmllL 
This  was  the  old  method.  It  has  bem  In  a 
very  large  degree,  perhaps  entirely,  supersed- 
ed by  the  method  of  bart»  and  exchange ; 
that  la,  the  man  who  comes  to  mill  brings 
a  lotLfl  at  wheat  and  takes  away  a  certain 
amount  of  floor  which  he  receives  in  ex- 
change tor  the  whdaL  This  would  seem  to 
be  the  method  in  vogue  at  the  present  time. 
We  have  outgrown  the  ways  of  our  grand- 
fath^  and,  according  to  the  standard  whi<dL 
existed  in  earlier  times,  the  flooring  mill  of 
to-day  Is  a  commercial  enterprise  for  a  com- 
mercial use  In  which  tbe  public  is  interested 
because  the  public  demands  that  the  flour 
shall  be  manufactured  and  placed  upon  tbe 
market  where  It  may  be  purchased  for  the 
general  use  of  the  people,  as  nearly  every- 
body uses  flonr. 

The  thing  that  Justifles  the  taking  of  the 
land  and  submerging  It  by  water  Is  the  crea- 
tion of  a  water  power  to  be  used  In  the  inter- 
est of  the  public  In  the  conduct  of  an  enter- 
prise to  manufacture  flour.  The  mill  Is  for 
the  benefit  of  the  public,  and  It  matters  not 
if  the  old  method  of  taking  tolls  out  of  the 
grists  has  beoi  superseded  by  the  new  meth- 
od of  exchanging  so  many  bushels  of  wheat 
for  so  many  sacks  of  flour.  When  the  wheat 
is  exchanged  for  the  flour,  tbat  Is  a  matter  in 
whldi  tbe  public  Is  interested,  although  the 
actual  grinding  of  the  flour  Is  a  private  en- 
terprise conducted  by  the  miller.  It  is  a  pub- 
lic ntUity  because  It  Is  a  necessity  to  the  pub- 
lic, and  the  creation  and  maintenance  (tf  the 
power  which  creates  the  flour  In  order  that 
the  public  may  purchase  It  is  clearly  a  public 
utility.  The  actual  manufacturing  of  the 
flour  is  a  private  enterprise,  although  tbe 
flour  when  manufactured  la  for  the  public 
use.  Is  there  any  serious  distinction  be- 
tween the  manufacture  of  flour  for  the  use 
of  the  public  and  tbe  generation  of  ectrlcity 
for  the  use  of  the  public?   Do  we  dec^ve 


ourselves  with  words  when  we  call  the  manu- 
facture of  flour  for  the  public  a  private  en- 
terprise because  it  is  conducted  by  private 
capital?  And  Is  the  gaioatlMi  of  electricity 
by  private  capital  for  public  use  forbidden 
because  the  capital  used  In  developing  elec- 
tricity is  private  capital?  Is  it  the  way  the 
thing  is  manufactured  that  determines 
whether  It  is  for  tbe  public  use,  and  wheOier 
the  business  is  a  public  utility,  or  is  it  the 
necessity  of  tbe  thing  that  is  manufactured 
for  the  pabUc?  May  it  not  be  said  that,  be- 
cause the  public  demand  the  use  of  the  flour 
and  also  demand  the  use  of  cdectrlcUy,  the 
manufacture  of  the  flour  and  the  generation 
of  tbe  etoctridty  are  both  public  utiUOes? 
In  Kiassacfaosetts  all  sorts  of  mills  are  treat- 
ed as  public  utilities.  The  rule  adoptfcd  in 
Massachusetts  consults  the  welfare  and  bene- 
fit of  the  public.  The  mlUstreams  are  time 
lined  with  cotton  factories,  woolen  factories 
and  shoe  factories,  and,  while  these  enter- 
prises are  conducted  by  private  capital,  the 
right  to  dam  up  the  streams  and  to  utUIxe 
the  power  in  these  various  manufactories  is 
for  the  bettermoit  of  the  whole  people. 
These  occupatltnis  give  employment  to  thou- 
sands of  pec^Oe.  They  pennlt  the  Invertmait 
of  mllHona  of  dollars.  These  enterprises  are 
hdd  to  be  public  utilities  because  of  the  great 
public  interest  in  them  and  because  of  tbe 
great  public  benefit  received  by  the  peopl& 

Section  13  of  tbe  BUI  of  Bights  of  the  Con- 
stitution of  1860  provides :  "Tbe  property  of 
no  person  shall  be  taken  for  public  use  vrlth- 
out  Just  compensation  therefor."  The  fore- 
going declaration  of  rights  was  in  force  when 
the  property  in  question  was  taken.  The 
Constitution  itself  does  not  specify  a  partic- 
ular use  as  tbe  manufacture  of  flonr  alone 
or  com  meal  or  feed  or  lumber,  but  It  is  Just 
the  taking  of  the  property  for  "public  use." 
The  proTlsIon  of  the  Constitution  of  1806  was 
foUowed  by  section  21  of  the  BUI  of  Bights  in 
the  Constitution  of  1875,  and  that  section 
contemplates  the  taking  or  damaging  of  prop- 
erty for  "pubUc  use,"  and  does  not  provide 
that  after  the  property  is  taken  for  public 
use  tbat  it  shall  be  used  for  any  special  pur- 
IKWfr  Chapter  67,  Comp.  St  1911,  contains 
the  original  section  as  it  is  now  amraded. 
This  section  contemplates  erecting  "a  dam 
across  any  water  course  for  the  purpose  of 
building  a  water  grist,  saw,  carding,  or  fall- 
ing miU,  or  of  erecting  any  machinery  to  be 
propelled  by  water."  Section  1.  The  section 
appears  to  have  been  Intended  to  cover  the 
things  known  when  the  act  was  passed,  and 
then  seemingly  as  an  afterthought  there  is 
added  "erecting  any  machinery  to  be  pro- 
pelled by  water."  I  am  unable  to  ctmcelve 
of  language  broader  than  that  employed  In 
the  section,  and  there  Is  seemingly  nothing 
in  the  Constitutions  of  1866  and  1875  to  for- 
bid the  use  of  the  language  employed.  It  is 
apparent  from  this  language  that  the  makoa 
of  the  Constitution  Intended  to  compel  the 
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payment  to  the  private  owner  of  the  amount 
of  hlfi  domagBB  before  the  property  could  be 
taken  for  public  obb.  Aa  that  has  been  done 
cnce  and  the  property  has  actnally  been  tak- 
en  for  pobUc  use,  la  there  any  reason  why 
there  should  be  a  second  payment  when  the 
private  owner  has  beai  paid  once  for  the 
taking  ot  bis  iwopOTty?  Is  not  that  enough? 
To  meet  the  new  condltlona  of  advancing  civ- 
ilization, should  the  courts  say  that  the  nar- 
rowest possible  coos  traction  sbonld  be  pat 
upon  the  langoage  used,  and  that  the  LeglS' 
latnre  Intended  that  ttae  power  once  acquired 
could  only  be  used  tor  the  least  number  of 
porposcfl  to  which  It  might  be  applied?  Is 
it  not  better  that  the  courts  shoolU  be  liberal 
in  the  construction  of  statutes  like  this?  Is 
it  not  better  that  there  sbonld  be  a  degree  at 
elasticity  In  HT">Hng  tbe  legislatlTe  poww  in 
r^wct  to  the  right  of  eminent  domain?  Sec- 
tion IS,  c.  57,  Comp.  St  1911,  contemiriates 
the  bringing  of  a  petition  to  obtain  leave  to 
build  a  mill  or  milldam  By  this  language 
It  would  seem  that  the  Legislature  Intended 
that  there  might  be  either  a  mill  or  milldam 
or  both.  "Milldam"  would  seem  to  be  a  general 
term  by  the  construction  of  which  power  Is 
obtained  and  not  necessarily  to  run  any  par^ 
tlcular  kind  of  mill.  Ejection  24  of  the  same 
act  seems  to  contemplate  a  "milldam  belong- 
ing to  any  mill  or  machinery."  It  anthorlzes 
the  owner  of  the  mill  to  enter  upon  lands  con- 
tiguous for  tbe  purpose  of  repairing  embank- 
ments to  prevent  the  water  from  breaking 
through  In  case  of  flood-  Section  27  of  the 
same  act  makes  those  mills  whldi  grind  for 
toll  public  mills.  Section  33  of  tbe  same 
diapter  provides  for  changing  a  public  mill 
Into  a  private  mill.  This  may  be  done  by 
posting  a  notice  on  the  mill  and  in  two  other 
conspicuous  places  within  the  county,  and  by 
reimbursing  those  people  who  have  assisted 
in  the  erection  of  the  public  mill.  It  is  not, 
bowever,  contemplated  that  because  the  mill 
becomes  a  private  mill  the  milldam  shall 
be  abandoned  or  destroyed. 

It  will  be  seen  by  this  that  theZ^glslature 
did  not  contemplate  the  exclusive  application 
of  the  poww  to  a  mUI  grinding  for  toll.  Put- 
ting it  the  other  way,  the  Legislature  contem- 
plated the  ad  quod  damnum  proceedings  and 
the  payment  of  damages  and  the  use  of  the 
power  obtained  for  tbe  running  of  a  private 
milL  It  la  undoubtedly  a  public  utility  to 
buUd  a  dam  and  a  mill  for  the  manufacture 
of  flour.  To  build  such  a  mill  and  to  manu- 
facture flour  Is  a  private  enterprise  conduct- 
ed with  a  public  purpose.  It  may  be  a  pri- 
vate enterprise  to  generate  electricity  for 
the  use  of  the  public  with  which  the  public 
may  light  its  streets  and  buildings.  Is  the 
use  of  the  power  to  manufacture  flour  more 
a  private  otterprise  than  the  use  of  the  power 
to  generate  electricity?  By  virtue  of  the  ad 
^od  damnum  proceedings,  the  plaintiffs  in 
this  case  sold  to  the  original  proprietors  the 
right  to  flow  their  lands.  Their  lands  were 


oiifljnally  oversowed  for  the  purpose  of  fur- 
nishing power  to  run  the  mill.  The  thing 
that  the  plaintiffs  parted  with  was  the  i^t 
at  tiie  petitioned  in  the  ad  quod  damnum  pro- 
ceedings to  overflow  their  lends  along  tbe 
credE  in  omsideratlon  of  the  mon^  whhA.  Jie 
paid  to  th^  for  that  privilege.  Th^  have 
been  paid  oncsi  Can  it  be  of  any  serious  mo- 
ment to  them  whether  tbelr  lands  are  over- 
flowed for  the  purpose  of  furnishing  power  to 
■a  mill  that  grinds  flour  which  the  public  pur- 
chases and  uses,  or  a  mill  or  machinery  that 
provides  something  else  which  the  public 
aeoS.  and  purchase  and  use?  The  people  who 
own  these  lands  agreed  that  their  lands 
mig^t  be  submerged,  and  they  were  submerg- 
ed. Tlu^  are  only  submerged  yet 

It  is  contended  wltb  ingenuity  and  force 
that  only  the  things  can  be  done  which  were 
in  contemplation  of  the  original  Jury  that  sat 
in  the  ad  quod  flamwu"'  proceedings.  The 
theory  Is  that  there  can  be  no  growth  or 
change.  The  theory  is  that  it  must  be  a 
"gristmill,"  and  that  it  cannot  be  anything 
else.  It  would  hardly  seem  that  this  con- 
tention is  fair  in  view  of  the  provisions  of 
the  Constitutions  and  In  view  of  the  provi- 
sions of  the  statute.  The  words  used,  "erect- 
ing any  machinery  to  be  propelled  by  water," 
certainly  suggest  that  It  was  in  contempla- 
tion of  the  Legislature  that  something  else 
might  be  done  In  addition  to  running  a  flour 
milL  If  this  be  not  so,  then  Is  there  any 
purpose  In  using  the  words  "erecting  any  ma- 
chinery to  be  propelled  by  water"?  If  the 
right  was  granted  for  the  purpose  of  using 
power,  what  difference  can  It  make  to  the 
grantors  whether  the  power  Is  applied  to  one 
purpose  or  another?  They  have  consented 
that  the  water  may  be  backed  up  the  stream, 
and  that  their  lands  may  be  submerged  so 
that  the  power  may  be  created.  What  differ- 
ence can  It  make  to  them  whether  the  power 
is  applied  to  one  legitimate  purpose  or  an- 
other? They  have  recognized  the  principle 
that  the  power  may  be  created  and  applied. 
When  the  power  is  created  and  has  been  ap- 
plied, why  should  they  seek  to  destroy  it? 

In  view  of  the  able  oi}inlon  delivered  by 
Judge  SEDOWICE,  I  hesitate  to  write  any- 
thing in  addition,  and  I  only  do  so  because  of 
the  fact  that  the  main  opinion  does  not  seem 
to  me  to  folly  give  the  reasons  which  I  be- 
lieve should  be  giv^  to  Justify  the  conclu- 
sion reached, 

LETTON,  J.  I  concur  in  the  opinion  sub- 
ject to  the  principles  of  law  announced  in 
Znamanacek  v.  Jelinek,  68  Neb.  110,  95  N. 
W.  28,  lU  Am.  St  Rep.  583 ;  Arterbum  v. 
Beard,  86  Neb.  783,  128  N.  W.  879. 

boss;  J.  (dissenting).  As  I  see  tbe  nmits 
of  this  case,  the  affirmance  of  that  part  of 
the  lower  court's  decree  denying  an  injunc- 
tion to  prevent  defendant  from  overflowing 
the  lands  of  plaintiffs  deprlTss  them  of  con- 
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stltotlonal  rights,  and  leaves  portiona  of 
their  real  estate  In  control  of  a  trespasser. 
Entertaining  this  view,  I  am  compelled  to 
dissent  In  giving  the  reasons  by  which  I 
am  guided  I  prefer  to  state  in  my  own  way 
what  I  find  in  the  record  and  the  qaestlons 
presented  for  determlDatlon. 

The  relief  sought  by  plaintiffs  Is  a  per- 
petual Injunction  to  prevent  the  maintaining 
of  a  dam  across  Waboo  creek  near  Ashland. 
They  ore  upper  riparian  proprietors  whose 
lands  are  damaged  by  overflowing  water. 
Defendant  is  a  corporation.  It  maintains 
the  dam  and  uses  the  water  power  of  the 
stream  to  generate  electricity  for  lighting 
purposes  in  the  dty  of  Ashland,  Neb.,  and  in 
Padflc  Junction,  Iowa.  The  trial  court  dis- 
missed the  case  after  a  trial  on  the  merits, 
and  plahitifFB  appealed  to  this  court  tor  the 
eqnitable  relief  denied  below. 

One  of  the  grounds  urged  by  idalntUIs  for 
an  injunction  may  be  stated  In  this  form: 
Defendant  nevor  had  any  right  to  maintain 
the  dam  except  for  the  purpose  of  operating 
a  gristmill;  the  right  has  been  lost  by 
abandonment  or  nonuser,  and  defendant  Is 
unlawfully  overflowing  the  lands  of  plalntills 
for  the  purpose  of  running  an  electric  light 
plant.  J  On  the  other  hand,  defendant,  through 
an  easement  of  flowage  acquired  by  con- 
demnation, asserts  the  right  to  use  the  wa- 
ter power  to  propel  the  machinery  installed 
In  its  power  house.  In  determining  the  mer- 
its of  these  contentions  the  privilege  under 
which  defendant  assumes  to  act  must  be 
traced  to  its  source.  By  a  Judgm^t  render- 
ed Bfay  28,  1874,  in  ad  QUod  damnum  pro- 
ceedings In  the  district  court  of  Saunders 
coun^,  Oscar  U.  Garter  was  authorized  to 
construct  and  maintain  a  dam  on  the  present 
site  and  h^  promptly  exercised  the  right  thus 
granted.  It  is  stipulated  by  the  parties  that 
defendant,  through  mesne  conveyances,  suc- 
ceeded to  the  rights  of  Garter.  On  the  t&ce 
of  his  petition  In  the  condemnation  proceed- 
ing, the  enterprise  originally  undertaken,  in 
addition  to  the)  construction  and  maintenance 
of  the  dam,  was  the  operation  of  a  "grist- 
mill." In  performing  their  duties  the  Jury, 
selected  under  the  writ  of  ad  quod  damnum, 
among  other  things,  found:  "Said  'flouring 
mill'  erected  by  the  plaintiff  will  be  of  pub- 
lic utility."  And  it  was  adjudged  by  the 
court  "that  the  plalntiif  be  and  is  hereby  au- 
thorized to  build  and  continue  his  said  mill 
and  mllldam  as  prayed  in  his  said  petition.** 
On  the  right  thus  acquired  defendant  at- 
tempted to  Justify  the  overflowing  of  plain- 
tiffs' lands  to  generate  electricity  for  light- 
ing purposed  alone.  Is  that  position  tenable? 
A  flndlng  by  a  Jury  that  the  mill  will  be  of 
public  utility  Is  by  statute  made  an  essential 
part  of  the  proceeding  to  condemn,  lands  un- 
der the  act  of  1873.  The  flndlng  of  the  Jury 
was  limited  to  the  public  utility  of  a  flouring 
mill,  and  the  decree  of  the  court  in  the  ad 
quod  damnum  proceeding  went  no  further. 
Is  defendant  now  lawfully  exercising  the 


original  easement  of  flowage?  Since  1896  no 
flour  has  been  manufactured,  and  one  of  de- 
fendant's oflicers  admitted  on  the  witness 
stand  that  the  establishment  could  not  dar- 
ing that  period  be  considered  a  "flouring 
mill."  The  original  building  was  old  and 
dilapidated  in  1004.  I>uring  the  fall  of  that 
year  and  the  ensuing  year,  it  was  torn  down, 
and  the  flouring  machinery  removed.  Tbe 
old  structure  was  replaced  by  a  power  house 
In  which  electrical  machinery  for  a  lighting 
plant  was  installed,  ^e  flouring  machinery 
was  nearly  all  sold,  and  there  was  no  at- 
tempt to  replace  it  A  com  burr,  however, 
was  retained,  and  there  is  convincing  proof 
that  defendant  intended  to  use  it  for  the  par- 
pose  of  preserving  the  original  easement  of 
flowage,  instead  of  operating  a  gristmill  La 
good  faith.  The  ronaining  operations  of  tbe 
gristmill,  80  far  as  disclosed,  consisted  of 
grinding  a  sack  of  grain  for  one  customer, 
flve  or  ten  bushels  for  another,  and  a  car 
load  for  the  owner  of  the  mill.  The  plant 
was  destroyed  by  fire  May  8, 1907,  and  since 
that  date  no  grain  of  any  Idnd  has  been 
ground,  nor  has  defendant  Installed  any  ma- 
chinery for  that  purpose.  The  electric  pow- 
er house,  however,  was  promptly  restored 
and  equipped  for  the  utilization  of  both 
steam  and  water  power.  The  truth  of  the 
record  is  that  electric  lighting  is  the  soul 
of  defendant's  enterprise.  To  that  bnsiuea 
It  has  devoted  its  capital  and  energy.  Neg- 
lect, nonuser,  and  abandonment  of  the  mill- 
ing enterprise,  tor  which  alone  the  right  of 
flowage  was  establlslied,  are  shown  with 
eqTul  certainty.  It  abandoned  Its  gristmill 
and  lost  the  Incidental  easement  of  flowage. 
It  is  settled  law  In  this  state  that  the  cm- 
demnatlon  did  not  vest  In  Oart«r  or  in  his 
grantee  the  right  of  flowage  In  perpetuity. 
What  he  procured  was  the  mere  privilege  of 
exercising  his  easement  during  its  exlsteoce. 
Gross  V.  Jones,  86  Neb.  77,  122  N.  W.  681. 
82  L.  R.  A.  <N.  S.)  47.  The  original  ease- 
ment of  flowage  for  gristmill  purposes,  there- 
fore, cannqf;  tw  successfully  interposed  as  a 
defense  to  the  action  of  plaintiffs  to  enjoin 
defendant  from  overflowing  their  lands  for 
the  sole  purpose  of  utilizing  the  water  pow- 
er for  an  electric  ll^t  plant  After  abandm- 
ment  of  the  particular  use  for  which  a  mere 
easement  In  land  is  established,  it  cannot  be 
lawfully  devoted  to  a  different  purpose  with- 
out payment  of  additional  compensatloD  or 
recondemnatlon.  Heard  v.  Olty  of  Brootlyn, 
60  N.  T.  242;  Campbell  v.  aty  of  Kansas  aty, 
102  Mo.  326,  13  S.  W.  897.  10  U  B.  A.  083; 
Pittsburgh  &  U  B.  B.  Co.  V.  Bruce,  102  Fa. 
23.  Having  lost  the  orlginai  easement  by 
abandonment  and  nonuser,  having  made  no 
effort  to  condemn  the  lands  of  plaintiffs  for 
the  new  and  different  purpose  of  obtaining 
water  power  to  generate  electricity,  and  hav- 
ing failed  to  pay  for,  or  otherwise  acquire, 
an  additional  rli^t  of  aervltudfi^  defmdant 
Is  a  trespasser,  and  ahonld  ha  enjoined  ai 
sudL 
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The  dedncUon  I  make  from  the  facts  and 

tiie  law  caimot  be  avoided      merely  point* 
Ing  to  tbe  ndUdam  act  of  187S,  and  asserting 
tbat  its  title  Is  broad  enough  to  faudnde  l^la* 
latlon  relating  to  the  procnrlng  of  easements 
of  flowage  for  the  purpose  of  generating 
electricity  by  water  power,  tbat  the  purpose 
named  ts  a  public  on^  and  tbat  tbe  act  au- 
thoriees  soch  easanemts.  If  the  title  is  as 
broad  as  the  description  of  the  majority,  and 
if  tbe  act  contabiB  prorisions  for  tbe  con- 
dCTmatton  of  land  for  an  easemmt  of  flow- 
age  for  the  purpose  of  generating  electrltd^ 
by  water  power,  defendant  Is  stiU  a  tres- 
passer for  tbe  following  reasons:   It  aban- 
doned tbe  mill  and  lost  its  incidental  right 
of  flowage.    It  did  not  In  a  new  ad  quod 
damnum  proceeding  under  tbe  act  of  1873, 
or  in  any  other  manner  acquire  the  right  to 
nse  plaintiffs'  lands  for  electric  lighting  par- 
poses.  It  did  not  pay  for  such  different  and 
additional  use.   No  Jury  ever  found,  as  re- 
quired by  tbe  mlUdam  act.  that  the  new  en- 
terprise is  a  public  utility.  No  court  ever  so 
held  in  an  ad  quod  damnum  proceeding,  Tbe 
original  Judgment  rendered  In  1874  did  not 
extend  to  tbe  new  enterprise.  Damages 
therefor  were  never  estimated  or  paid.  The 
lighting  of  cities  by  electricity  was  unknown 
in  1873,  when  the  milldam  act  was  passed. 
An  easement  of  flowage  to  supply  an  electri- 
cal plant  with  power  was  not  at  that  time 
In  tbe  mind  of  the  Legislature  or  of  tbe 
jury  or  of  the  court  or  of  the  parties.  In  tbe 
ad  quod  damnum  proceeding,  therefore,  Car- 
ter acquired  no  electric  lighting  easement 
The  method  of  appropriating  private  proper- 
ty for  a  public  purpose  is  defined  by  statute. 
Tbere  Is  no  pretense  tbat  defendant  pursued 
tbe  statutory  method  after  it  lost  Its  original 
easement.    If  defendant  bad  a  right  under 
the  act  of  1673  to  acquire  a  new  easement 
applicable  to  the  new  use,  without  tbe  con- 
sent of  plaintiffs,  that  right  has  never  been 
exercised.    Since  defendant  never  acquired 
an  electric  lighting  easement  under  tbe  mill- 
dam  act,  I  decline  to  express  an  opinion  on 
tbe  breadth  of  Its  title  or  on  the  scope  of 
Its  provisions. 

I  do  not  find  in  the  record  any  substantial 
proof  of  the  acqulesc^ce  sv^ested  by  the 
majorl^  as  a  reason  for  denying  equitable 
relief.  The  power  boose  and  other  Improve- 
ment wore  constructed  on  land  to  which  de- 
fendant owned  the  fee.  The  powtt  plant  Is 
equipped  to  utilize  both  water  power  and 
steam  power.  By  the  latter  the  lighting  en- 
terprise can  be  carried  on  without  the  right 
of  flowaga  Improvements  for  nttllzlng  steam 
power  did  not  concern  plalntiCCs.  As  long  as 
tbe  giletmlU  was  opoated  In  good  faith, 
p]alntlff8  were  not  injured  by  tbe  malnte- 
nanoe  €€  tbe  dam  at  the  lawful  height  De- 
fendant at  all  times  claimed  the  rl^t  to 
miifnftilii  tiw  dam  naaer  the  orl^nal  earn* 
BMnt.  It  now  asserts  that  right  in  this  court 
It        a  aan  burr  for  the  ostoo^ble  pur- 


poae  of  exradsliig  its  gristoaHl  easement, 
while  its  real  bnsinees  was  dectric  lighting. 
Under  tbe  drcumstances  of  this  case,  plain- 
tiffs should  not  be  deprived  of  their  property, 
because  tbey  did  not  discover,  at  an  earlier 
date,  contrary  to  the  continiious  assertions 
of  defendant,  tbat  tAe  gristmill  had  beeo 
abandmed.  If  I  apprAend  the  import  of 
the  majority  opinion,  cases  are  dted  to  sus- 
tain the  proposition  that  a  diani%llor  shonld 
not  Inoraiveniaioe  tbe  public  or  Interfere  with 
a  public  ntUl^  by  granting  an  Injunction 
wbich  would  Int^mpt  public  serrloe.  It 
may  be  conceded  tbat  a  landowner  who 
knowingly  permits  a  railroad  company  to 
build  and  operate  a  highway  on  his  land,  or 
a  tel^one  or  telegraiA  company  to  pEoceed 
under  like  drcumstamKs,  la  sometimeB  Urn* 
Ited  to  tbe  remedy  for  damages.  a%at  rule, 
howevw,  has  no  application  hera  Defend- 
ant's power  house  Is  equUiped  to  utlliie  as 
much  steam  power  as  watw  power.  The 
granting  of  an  injunction  wouM  not  Inter- 
fere with  the  public  service  but  would  per- 
mit plalntilts  to  control  their  own  property 
until  such  a  time  as  defendant  acquires  by 
lawful  means  the  eaaonent  It  now  enrciaes 
in  violation  of  law. 

FAWOBTT,  concurs  in  the  dissenting 
opinion. 


SGHBNGK  et  aL  v.  STBRUNO  BNOmBBRp 

ING  ft  CONST.  00. 
(Supreme  Court  of  Wisconsin.  Dec.  10^  1912.) 

Dissenting  opinion. 

For  majority  opinion,  see  138  N.  W.  637. 

WINSLOW,  C.  J.  (dissenting).  I  respect- 
fully dissent  in  this  case,  because  I  think 
too  limited  a  construction  has  been  given 
to  section  2610,  Stats.,  a  construction  which 
is  not  In  harmony  wlUi  the  fair  meaning  of 
tbe  words  or  tbe  unquestioned  intent  of  the 
Code  makers.  That  intent  was  to  make  it 
possible  for  the  trial  court  to  grasp  all 
branches  of  a  single  controversy  In  one  ac- 
tion and  dispose  of  it  thus  saving  time  and 
money,  and  making  it  Impossible  for  con- 
tradictory and  unjust  results  to  be  reached 
by  the  verdicts  of  independent  Juries  In 
separate  actions.  So  tbe  section  says  tbat 
other  parties  shall  be  brought  in  "when  a 
complete  determination  of  the  controversy 
cannot  be  bad"  without  their  presence.  Tbe 
opinion  of  the  court  goes  upon  the  theory 
tbdt  there  are  two  controversies  here,  one 
between  tbe  defendant  and  the  idalntUEs  and 
one  betweok  the  defendant  and  X^asley, 
which  aro  separate  and  distinct,  and  that  the 
pres»ce  of  Feasley  is  not  necessary  to  a 
cranplete  detennlnatloa  of  the  controversy 
between  the  plaintiffs  and  the  defendant 

The  reasoniiv  Is  faultless  if  Qie  court's 
constmrtlon  of  tiie  word  "controTer^r"  be 


Digitized  by 


Google 


770 


188  NOBTHWBSTBBM  BBPORTBR 


(Mlim. 


right  Here  Is  where  It  seems  to  me  the 
court  goes  astray.  A  broad  and  liberal 
meaning  should  be  given  to  the  word  If  It  be 
necessary  to  give  effect  to  the  paramount 
purpose  of  the  act  The  facta  are  that  a 
piece  of  land  belonging  to  the  defendant  was 
sold,  and  that  both  the  plaintUts  and  Feas- 
ley  claim  to  have  procured  the  purchaser, 
while  the  defendant  denies  that  either  of 
them  procured  the  purchaser.  So  far  as  the 
defoidant  Is  concerned,  both  claims  are  part 
of  one  fundamental  question  or  controversy, 
namely:  Did  any  person  procure  the  pur- 
chaser? While  this  controversy  Is  three  sid- 
ed, as  many  controversies  ar^  it  Is  In  Its 
largest  aspect  one,  namely:  Was  the  sale 
In  question  a  sale  procured  by  agents,  and.  If 
■o,  by  which  agent?  Giving  the  word  "con- 
troversy"  a  reasonably  liberal  construction. 
It  seems  to  me  to  cover  the  case,  and  to  re- 
quire that  both  parties  claiming  the  credit 
of  the  single  sale  be  brou^t  before  the  court 
In  this  action  In  order  that  there  may  be  no 
possibility  of  a  duplication  of  llablll^.  The 
fact  that  the  action  Is  an  action  at  law  in- 
terposes no  obstacle,  in  view  of  the  fact  that 
nothing  in  the  nature  of  equitable  relief  la 
Involved  in  either  claim,  but  simply  claims 
for  m<aiey  Judgments  which  are  pecnliaily 
within  the  province  of  actions  at  law,  and 
can  be  easily  disposed  of  in  a  single  trial 
and  by  a  single  verdict 

SIEBECKER,  J.,  concurs  In  the  foregoing 
opinion. 


WUNDEB  T.  TURNER. 
(Supreme  Goart  of  Minnesota.   Dec.  13,  1912.) 

{ByUabu$  hy  tAe  Cowt.) 

1.  NBW    TeIAL    (J    1M»)— SpBCIFIO  PERFOaif- 
ARCB  (§i  120,  121*)— CONTBACT— EJXISTENCB 

— Fin DiNOB— Newly  Discovbbed  Evidence. 
Action  to  enforce  specific  perfornfance  ot 
an  alleged  oral  contract  with  reference  to  an 
invention  relatiog  to  reinforced  concrete  con- 
struction and  the  assignment  of  an  interest  in 
patents  to  be  obtained  therefor.  The  trial  conrt 
found  that  in  fact  the  contract  was  never  made. 
Held,  that  the  evidence  suBtaine  the  court's 
finding  of  fact;  that  it  did  not  err  in  sustain- 
ing an  objection  to  offered  evidence  of  prior  art 
patents,  oor  in  denying  plaintiffs  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  ev- 
idence 

[EM.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  fi  218-220,  228 ;  Dec  Dig.  I  104 


Specific  Performance,  Cent  Dig.  H 
3igT-395;  Dec.  Dig.  H  120,  121.*] 

(Addi^nal  fiyUabw  by  Editorial  Staff.) 
2.  Teial  (I  39S*)— Tbui.  to  Oodbt— Find- 

INGS— ETIOBmTABT  FACTS. 

The  trial  court,  being  required  only  to  find 
ultimate  facta,  did  not  err  in  refusing  to  make 
requested  findings  of  fact  which  were  strictly 
evidentiary. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  il  927-934,  030;  Dec  Dig.  S  395.*] 


3.  Apfeai.  and  Bbbob  (|  996*>-SBnsir— 

Findings  bt  Tbial  Judge. 

The  rule  that  findings  of  tact  by  a  trial 
judge  are  entitled  to  the  same  weight  on  ap- 
peal as  the  verdict  of  a  Jury,  and  will  not  be 
reversed  onless  they  are  manifestly  contrary 
to  the  evidence,  applies  to  Inferences  from  on- 
disputed  facts,  to  documentary  evidmce.  and 
to  cases  submitted  on  depositions,  or  on  the  re- 
port of  a  referee  appointed  to  take  and  xetum 
the  e^dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Cent  Dig.  H  SMS^tSU;  Dec  Dig.  | 

Appeal  from  District  Conrt,  Henn^ln 
Count? ;  Wilbur  F.  Booth,  Jndee. 

Suit  by  John  Wonder  against  Claude  A. 
P.  Turner.  From  an  ord^  denying  plalu- 
tiffs  motion  for  a  new  trial,  be  appeals.  Af- 
firmed. 

A.  C.  Paul,  of  Minneapolis  (Emanuel  Coh- 
en and  A.  B.  Jackson,  both  of  Minneapolis, 
of  counsel),  for  appellant  Frank  R.  Hu- 
bachek  and  Frank  W.  Booth,  both  of  Minne- 
apolis, and  caiarlea  J.  Williamson,  of  Wash- 
ington, D.  C,  for  respondent 

START  C.  J.  This  la  an  action  in  equity 
brought  by  the  plaintiff  in  the  district  court 
of  the  county  of  Hennepin  to  enforce  the 
specific  performance  of  an  alleged  oral  con- 
tract with  reference  to  an  invention  useful 
In  connection  with  reinforced  concrete  con- 
struction and  patents  to  be  obtained  covering 
such  Invention.  The  complaint  alleged  the 
making  of  the  oral  contract  a^nd  that  It  was 
thereby  agreed  that  the  defendant  should  In- 
vent and  devise  a  method  of  construction 
which  would  provide  a  reinforced  concrete 
structure  having  flat  slab  floors,  thereby  dis- 
pensing with  the  use  of  girders  or  beams,  for 
empportlng  the  floors;  that  patenta  upon  the 
construction  were  to  be  obtained  in  the  de- 
fendant's name,  the  plaintiff  paying  the  cost 
of  securing  them;  that  defendant  and  plain- 
tiff should  share  equally  In  all  profits  to  be 
derived  from  such  patents,  or  any  one  there- 
of; and,  further,  that  defendant  should,  on 
plaintiff's  request  assign  to  him  an  undivid- 
ed one-half  interest  In  each  of  the  Inventions 
and  patents;  that  the  Invention  was  made 
and  patents  secured  therefor  In  defendant's 
name;  and,  further,  that  the  alleged  contract 
was  broken  by  the  defendant  The  plalntUt 
prayed  for  Judgment  for  an  accounting  of 
profit£^  and  that  the  d^mdant  assign  to  blm 
an  undivided  one-half  Interest  In  the  patoita. 
The  answer  denied  the  mairing  of  the  alleged 
oral  contract 

The  cause  was  tried  by  the  conrt  witbont  a 
Jnry.  At  the  close  ot  the  evidence  the  a^- 
mmt  of  the  cause  was  postponed  nntU  a 
later  date;  but  the  judge  was  thai  unable, 
by  reason  of  Ua  Illness,  to  bear  arguments 
and  finish  the  trial.  Thereupon,  by  agree- 
ment of  the  parties,  the  case  was  argued  and 
submitted,  tipon  the  evidatce^  vrtilOh  was 
typewritten,  to  another  judge  <tf  the  court 
Hon.  Wilbur  F.  Booth,  hereafter  referred  to 
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for  oonTenlence  aa  ttie  trial  Judge.  He 
foond,  with  other  Ikda  not  here  material, 
the  ultimate  fiwta  foUowiog:  "The  alleged 
contract  set  out  In  plalntUTa  complaint  was 
never  In  fact  entered  into,  and  *  *  *  no 
contract  relating  to  aald  alleged  inTentlon»  or 
relating  to  any  patent  iasued  or  to  be  laaned 
therefor,  either  in  the  United  Statea  or  else- 
where, waa  ever  made  or  entered  into  be- 
tween the  parties  to  this  salt"  Aa  a  conclu- 
sion of  law  It  was  found  that  tlie  defoidant 
waa  entitled  to  jndgmoit  in  his  favor  on  the 
merlta.  Thereupon  the  plalntlfl  made  a  mo- 
tion for  additional  findings  of  fact,  which 
was  denied.  He  also  made  a  motion  for  a 
new  trial,  whldi  waa  denied,  and  the  plain- 
tiff appealed  from  the  order  denying  It 

[2]  Tlie  plaintiff's  asaignmenta  <tf  error  In 
tbls  court  raise  the  questions  whether  the 
ultimate  and  controlling  finding  of  fact, 
H-hlch  we  have  <inoted,  la  austained  Iqr  the 
evldeno^  and  whether  the  court  exieA  in  Ita 
rulings  as  to  the  admission  of  ovldenco,  or 
in  denying  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
plaintifl  also  assigned  12  other  alleged  er- 
rors, all  relating  to  the  r^usal  of  tiie  trial 
court  to  make,  as  requested,.  12  additional 
fiQdlngv  of  atrictly  evidentiary  fftcta — for  ex- 
amine, whether  the  defendant  testified  false- 
ly in  material  particulars  In  respect  to  a  cer- 
tain exhibit  A  trial  court  Is  only  required 
to  find  idtlmate  facts,  and  in  this  case,  it 
rij^tly  refused  to  make  the  findings  request- 
ed. Butler  V.  Bohn,  81  Minn.  S25,  17  N.  W. 
862. 

[I]  The  prindiMil  question  isesented  by 
tbe  record  fit>r  our  dedslw  Is  whether  tiie 
finding  of  fact,  that  the  alleged  oral  contract 
^'as  never  made,  Is  sustained  by  the  evi- 
dence. The  plaintiff  urges  In  this  connection 
that  inasmuch  as  tbe  evidence  was  not  taken 
br  the  judge  who  made  the  finding,  and  tbe 
can  waa  aubmltted  to  him  on  the  report  of 
tbe  Btenographo:  of  the  evidence  in  the  form 
of  a  typewritten  copy  thereof  he  was  In  no 
better  position  than  tbia  ooort  to  arrive  at 
tbe  real  wel^t  of  tiie  evidence  and  the 
merits  of  tbe  respective  contentlcma;  hence 
the  role  applicable  ordinarily  to  cases  of  this 
kiod  should  be  relued.  The  finding  was 
made  by  the  trial  court  in  the  exercise  of  its 
or^al  jurisdiction;  hut  the  Jurisdiction  ct 
this  court  In  reviewing  tlie  finding  is  purely 
appellate,  and  we  must  determine  the  ques- 
tion of  law  whether  tbe  flndii^  in  question 
is  sastalned  by  the  evidence  within  the  rule, 
which  is  this:  Findings  of  fact  by  a  trial 
Judge  are  entitled  to  tbe  same  w^tat  as  tbe 
verdict  of  a  Jury,  and  will  not  be  reversed  on 
Appeal,  unless  they  are  manifestly  contrary 
to  Oie  evidence.  The  rule  appUes  to  tattse- 
«ace8  tiom  undisputed  facts,  to  docunentary 
evldttice,  and  to  cases  submitted  on  depoal- 
tlona,  (w  on  the  report  of  a  referee  appointed 
to  take  and  return  t^e  evidence.  Dunne's 
liisest,  I  411;  Cornish  Oo.  v.  Antrim  Asso- 
ciation, 82  Minn.  216,  84  N.  W.  724;  Tteat 


V.  EeUogg;  104  Minn.  54^  Ult  N.  W.  947; 
Northwestern  Co.  v.  Conn.  Co.,  105  Minn. 
483,  117  N.  W.  82& 

[t]  This  rule  does  not  relieve  the  appel- 
late court  firom  the  du^  of  giving  the  evi- 
dence in  every  case  a  careful  examination 
and  consideration  aa  a  baais  for  Its  deter- 
mination of  the  questiiHi  whether  the  evi- 
dence fairly  brings  the  case  wUAln  the  ml& 
We  have  so  examined  and  considered  the 
evidence  In  this  case,  aided  by  the  able 
memoranda  of  the  learned  trial  Judge  and 
the  echansUve  and  efficient  brlefe  of  re- 
spective counsel,  and  have  reached  the  con- 
duidon  that  the  evidence  sustains  the  find- 
ing In  question.  The  evidence  la  voluminous, 
filling  some  2,000  pages  of  the  printed  rec- 
ord, which  makes  this  case  a  proper  one  for 
the  application  of  the  rule  that  It  Is  not 
the  duty  of  an  appellate  court  to  demon> 
strata,  by  a  review  of  the  evidence,  the  cor- 
rectness of  findings  of  fact  by  the  trial 
court  Carver  v.  Bagl^,  79  Minn.  114,  81  N. 
W.  767. 

Tbe  next  contentlm  of  the  plaintiff  la  that 
the  court  erred  tn  austainlng  defoodant's 
objection  to  the  admlaaion  of  evidence  of 
prtor  art  patents  offered  by  him.  A  consid- 
eration of  thia  claim  requires  a  brief  refer- 
ence to  tbe  confilct  in  ttie  testimony  of  the 
respective  parties.  They  were  alone  at  the 
time  idalntlff  claims  tliat  the  oral  contract 
allied  in  the  conutlalnt  was  made.  The 
plaintiff  testified  to  conversatlona  between 
the  parties  tending  to  show  that  the  con- 
tract was  made  €8  claimed  by  him.  The  de- 
fendant testified  to  the  effect  that  no  con- 
tract, relating  to  the  invention  and  the  pat- 
ents therefor,  known  aa  tbe  fiat  slab  or 
mushroom  construction,  alleged  in  the  com- 
plaint, was  ever  made.  There  was,  there- 
fore, no  direct  evidence  as  to  whether  the 
alleged  oontiact  was  made  by  tbe  parties, 
except  their  respecUra  testimony,  which  was 
in  this  respect  radically  conflicting.  Sn<£ 
being  the  case,  evidence  of  coUater^  facts 
having  a  direct  tendency  to  show  that  tbe 
testimony  of  tbe  one  was  more  reasonable 
and  credible  than  that  of  the  other  was  ad- 
missible, subject  to  the  exercise  of  a  fair 
discretion  of  the  trial  court  In  Uie  premises. 
Philips  V.  Mo.  91  Minn.  311,  97  N.  W.  9G9. 

A  great  volume  of  evidence  of  sucb  col- 
lateral facts  was  offered  by  the  respective 
parties  In  the  case,  and  rlgbUy  received,  in 
view  of  the  Importance  of  this  case  and  the 
sharp  conflict  in  the  direct  evidence  relevant 
to  the  Issue  whether  the  alleged  oral  con- 
tract was  ever  made.  It  la  (Claimed  by  the 
plaintiff  that  It  was  reversible  error  to  sus- 
tain tbe  defendant's  objection  to  the  admis- 
sion of  evidence  of  the  prior  art  patents,  for 
the  reason,  with  others  of  like  kind,  that  it 
was  necessary  for  the  court  to  understand 
emctly  the  patentable  featurea  of  tlie  flat 
slab  or  mushroom  Invention  at  the  time  tiie 
alleged  oral  contract  was  made,  In  order  to 
apply  the  testimony  to  the  oral  cwtract 
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We  are  unable  to  concur  in  this  new  of  the 
offered  evidence,  for  the  scope  or  validity 
of  the  Invention  and  patent  therefor  which 
It  Is  claimed  constituted  the  subject-matter 
of  the  allied  contract,  or  the  scope  or  char- 
acter of  prior  art  patents,  has  but  little.  If 
any,  relevancy  to  the  question  whether  the 
oral  contract  was  made  as  plalntUF  claimed. 
In  any  event  we  are  of  the  opinion  that  In 
the  last  analysis  the  question  In  this  con- 
nection is  whether  the  court  abased  its  dis- 
cretion In  rejecting  the  evidence.  We  hold 
that  the  ruling  of  the  court  In  sustaining  the 
objection  was  not  reversible  error. 

The  last  contrition  of  the  plaintiff  la  that 
the  trial  court  erred  in  not  granting  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. The  allseed  newly  discovered  evi- 
dence related  to  collateral  facts.  It  was 
cumulative,  and  some  of  It  newly  remember- 
ed. We  are  of  the  opinion  that  the  trial 
court  did  not  abuse  its  discretion  in  denying 
the  motion  for  a  new  trial  on  the  ground  of 
newly  dlKovered  evidence. 

Order  affirmed. 


OALBIUITH  V.  WHTFAKBB  et  al. 
(Supreme  Omrt  of  Minnesota.   Nov.  29,  1912.) 

(Bi^iut  &y  the  Oowrt.) 

1.  Bankbuptct  (S  166*)— Pbkfebenobs— Pbo- 

OUUNO  OB  Sm-FKBIlfa  JUDOMINT. 

Under  section  60.  subds.  "a"  and  "b"  of 
the  Baokruptcy  Act  as  amended  (Act  Jane  25, 
1910,  c.  412,  I  11,  BubdB.  "a,"  "b,"  36  Stat. 
842  [U.  S.  Gomp.  St  Sopp.  1911,  p.  1506]), 
where  an  insolvent  debtor  procnres  or  snSers  a 
judgment  to  be  entered  asainst  hiinaell  within 
four  months  before  the  filing  of  the  petition  in 
bankruptcy,  and  the  judgment  then  operates  as 
a  preference,  the  preference  Is  not  voidable  by 
the  trustee,  unless  it  appears  that  tlie  creditor, 
at  the  time  the  Judgment  was  entered,  had  rea- 
sonable cause  to  believe  that  the  enforcement 
of  the  judgment  would  effect  &  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  H  260-258;  Dec.  Dig.  |  166.*] 

2.  Bakkbuftot         180*)  —  Pbefxunoib  ~ 

Tbansfeb  07  Pbopebtt. 

Where,  under  the  same  sections,  an  insol- 
vest  debtor  makes  a  transfer  of  any  of  his 
property,  and  the  effect  is  a  preference  of  any 
creditor,  such  preference  Is  voidable  by  the  trus- 
tee, aud  the  amount  thereof  may  be  recovered, 
if  it  appears  that  the  creditor  receiving  the 
preference  had,  at  the  time  of  the  transfer,  rea- 
sonable cause  to  believe  that  such  transfer 
would  effect  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  H  250-258;  DecTbig.  |  XW*\ 

8.  BaNKSUFTOT     (I     163*)  —  PBBn!B£nGK8 — 
"TBANBFBB"— EZKCUTXOK  SALB. 

Where  a  creditor  procures  a  judgment 
against  an  insolvent  debtor,  and  thereafter  pro- 
cnres execution  thereon  to  be  issued  and -levied 
on  personal  property  of  the  debtw,  and  at  the 
execution  ssle  such  property  is  sold  and  the 
proceeds  of  the  sale  paid  to  the  creditor  in  sat- 
isfaction of  the  debt,  it  is  held  that  such  execu- 
tion sale  and  payment  of  the  preceeds  thereof 
constitutes  a  tnuisfer  of  his  propsrty  \^  the 


debtor,  within  the  msanlar  of  duM  woida  as 

used  in  the  acL 

[Ed.  Note.— For  other  cases,  see  Bankrupt^, 
Cent  Dig.  H  247.  248;  Dec.  Dig.  |  163.* 

For  other  definitionB.  see  Words  and  Phims- 
es,  ToL  8,  pp.  7065-7070.] 

4.  BAnKBUFTOT  Q  160*)— Pbbrbbrcbs— Bka- 
soHABLE  Cause  to  Bblibtb— Ihtext. 

In  determining  whether  the  creditor  had 
reasonable  cause  to  believe  a  transtto  by  the 
debtor  would  effect  a  preference,  facts  which 
are  sufficient  to  put  an  ordinarily  prudent  man 
upon  inquiry  as  to  his  debtor's  solventrr  diarge 
such  person  with  all  tiie  knowledge  he  could 
have  acquired  by  the  exercise  of  reasonable  dili- 
gence. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  200-258;  DecTbig.  |  166.*] 
6.  Baitkbuftot  (S  303*)  —  Pbefkbshcxs  — 

QUESTtOH  FOB  JUBT. 

The  evidence  did  not  condnsively  show 
that  defttidants,  at  the  time  of  a  traaaCer  by 
their  insolvent  debtor  of  his  property,  liad  rea- 
sonable cause  to  believe  that  such  transfer 
would  effect  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  ||  468-462;  Dee.  Dig.  S  803.*] 

fAAUdeiMl  ByOaJmt  by  Editorial  jStof^ 

4  BAirEBUFTOT  (|  166*>— PBKrBBBKOW-STAT- 

CTOBT  Pbovisiok— "Then." 

Id  Bankr.  Act,  |  60,  subda  "a,"  "b,"  as 
amended  by  Act  June  25,  1010,  c  412,  |  11, 
subds.  "a."  'V  86  Stat.  842  (U.  S.  Comp.  St. 
Snpp.  1911,  p.  150^,  providing  that  if  at  the 
time  of  transfer  by  an  insolvent  debtor  or  en- 
try of  judgment  against  him,  the  judgment  or 
transfer  "then"  operates  as  a  preference,  and 
the  person  receiving  it  shall  then  have  reason- 
able cause  to  believe  that  it  would  effect  a  pref- 
erence, etc,  the  word  "then"  refers  to  the  time 
the  Judgment  was  entered. 

[Ed.  Note.— For  other  casss,  see  Bankruptcy, 
Cent.  Dig.  H  250-258 ;  Dec.  Dig.  1  168.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  pp.  69^-fl»46,  7815.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Fredericfe  N.  Dickson,  Judge. 

Action  by  John  P.  Galbralth,  as  trustee 
in  bankruptcy  of  the  Washington  County 
Co-operative  Company,  against  J.  L.  Whit- 
aker  aud  another,  copartners  as  John  B. 
Hoxle  &  Co.  From  an  order  denying  a  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

A.  E.  Boyeeen  and  H.  H.  Flor,  both  of  St. 
Paol,  for  appellant.  T.  P.  McNamara,  ot 
St  Paul,  for  respondents. 

BUNN,  J.  This  action  was  brought  by 
plaintiff  as  trustee  In  bankraptcy  of  the 
Washington  County  C3o-operatlTe  Company  to 
recover  an  onlawCnl  preferoioe  alleged  to 
have  been  received  by  defoidantB.  The  Is- 
Boea  were  tried  and  aabmitted  to  a  Jnxy. 
which  returned  a  verdict  in  favor  ot  dtfad- 
ants.  Plaintiff  appeals  from  an  ordtf  dry- 
ing his  motion  for  Jndgmait  notwithstanding 
the  verdict  or  for  a  new  trial. 

The  asslgnmenta  of  vncx  raise  the  qoee- 
tlons  of  whether  the  trial  court  ored  In 
refoatng  to  direct  a  Tordlct  for  lAaintU^  or 
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in  Its  InstractloDs  to  the  jury,  and  whether 
the  verdict  is  soBtalned  by  the  eTldence. 
The  uncontroTerted  tacts  are  as  follows: 

Defendants  are  In  the  commission  buei- 
ness  In  St  Paul,  and  sold  merchandise  to 
the  Washington  County  Co-operative  Com- 
pany <m  credit.  This  corporation  was  en- 
gaged In  the  retail  bnstnesa  at  Stlllw&ter. 
On  August  22,  1011,  being  unable  to  pay 
Its  debts,  it  executed  an  assignment  of  all  its 
property  for  the  benefit  of  creditors  to  John 
P.  Galbralth.  On  Afigust  8,  1911,  defendants 
commenced  an  action  in  the  Stillwater  mu- 
nicipal court"  against  the  Co-operative  Com- 
pany to  recover  the  sum  of  $220.60,  the 
amount  of  tb^  claim  tor  mercbaodlse  sold. 
An  answer  was  interposed,  and  a  trial  re- 
sulted in  a  Judgment  against  the  Co-opera- 
tive Company  In  the  full  amount  of  the 
claim.  The  Judgment  was  entered  Sei»tember 
16,  1911.  Execution  was  Issued  m  the  Judg- 
ment, and  levied  cm  September  19,  1911,  on 
certain  personal  property  in  tbe  possession 
of  the  assignee,  whidk  was,  on  October  3, 
1911,  adA  on  the  execution  sale  for  f264.70. 
Tbis  amount  was  arolled  by  tbe  sheriff  to 
pay  defmdanfs  Judgment  and  costs.  On  Sep- 
tember 20;  1911,  one  day  after  the  levy,  and 
two  weeks  before  the  execution  sale,  other 
creditors  of  the  Co-operative  Company  filed 
a  petition  against  tt  for  adjndicatton  in 
bankrupt^.  On  October  6,  1911,  the  com- 
pany was  adjudicated  bankrupt  Plaintlfl 
was  appointed  and  qualified  as  trustee. 

Plaintiff's  claim  la  that  defendants  had 
reasonable  cause  to  believe,  at  the  date  the 
judgment  was  entered  and  at  tbe  date  of 
tbe  levy  and  sale  on  execution,  that  the 
company  was  Insolvent,  and  that  tbe  Judg- 
ment and  tibe  sale  constituted  a  preference, 
whl<A  Is  voidable  by  the  trustee  under  sec- 
tion 60,  subdivlslonB  "a"  and  "b,"  of  the 
Bankruptcy  Act   This  section  la  as  follows: 

Sec.  60,  snbd.  "a" :  "A  person  shall  be 
deemed  to  have  given  a  preference  if,  being 
insolvent,  he  has  within  four  months  before 
tbe  filing  of  the  petition,  or  after  the  filing 
of  the  petition  and  before  the  adjudication, 
procured  or  suffered  a  judgment  to  be  en- 
tered against  himself  In  favor  of  any  per- 
son, or  made  a  transfer  of  any  of  his  prop- 
erty, and  the  effect  of  the  enforcement  of 
such  judgment  or  transfer  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class.  Where 
the  preference  consists  In  a  transfer,  such 
period  of  four  months  shall  not  expire  until 
four  months  after  the  date  of  the  record- 
ing or  roistering  of  the  transfer,  If  by  law 
such  recording  or  registering  Is  required." 

Sec,  60,  subd.  "b":  "If  a  bankrupt  shall 
have  procured  or  suffered  a  judgment  to 
be  entered  against  him  in  favor  of  any  per- 
son or  hare  made  a  transfer  of  any  of  his 
property,  and  If,  at  the  time  of  tbe  trans- 
fer, or  of  the  entry  of  the  Judgment,  or  of 


the  recording  or  registering  of  the  transfer 
If  by  law  recording  or  roistering  thereof 
is  required,  and  being  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy 
or  after  the  filing  thereof  and  before  the 
adjudication,  the  bankrupt  be  insolvent,  and 
the  judgment  or  transfer  then  operate  as  a 
preference,  and  the  person  receiving  It,  or  to 
be  benefited  thereby,  or  his  agent  acting 
therein  shall  then  have  reasonable  cause 
to  believe  that  the  enforcement  of  such  Judg- 
ment or  transfer  would  effect  a  pr^erence, 
it  shall  be  voidable  by  the  trustee  and  he 
may  recover  the  property  or  itg  value  for 
such  person.  And,  for  the  purpose  of  such 
recovery,  any  court  of  bankruptcy,  as  here- 
inbefore defined,  and  any  state  court  which 
would  have  had  jurlsdictiou  if  bankruptcy 
had  not  Intervened,  shall  have  concurrent 
jurisdiction." 

From  this  section.  It  is  seen  that  a  pr^er- 
ence  is  recoverable  by  a  trustee  when  the 
following  elements  exist:  (1)  The  Insolvency 
of  the  debtor.  (2)  A  preference  obtained 
within  four  months  prior  to  tbe  filing  of  the 
petition  in  bankruptcy.  (3)  The  debtor  has 
suffered  or  procured  a  judgment  to  be  en- 
tered against  himself,  or  had  made  a  trans- 
fer of  any  of  his  proper^,  which  operates 
as  a  preference.  (4)  The  person  receiving 
such  preference,  or  to  be  benefited  thereby, 
or  his  agent  acting  therein,  has  reasonable 
cause  to  believe  that  tbe  enforc«nent  of  such 
Judgment  or  transfer  will  effect  a  preference. 

That  the  d^tor  was  Insolvent  at  the  time 
the  JuiUiment  was  entered,  and  at  ell  times 
thereafter,  was  established.  That  a  prefer- 
ence was  obtained  by  defendants  within  four 
months  prior  to  the  filing  of  the  petition  is 
also  clear.  The  trial  court  held  that  the 
debtor  had  "suffered  or  procured  a  Judgment 
to  be  entered  against  himself,"  and  that  the 
only  issue  for  the  Jury  was  as  to  whether 
defendants  had,  at  the  time  the  Judgm^t 
was  entered,  reasonable  cause  to  believe  that 
the  enforcement  of  the  Judgment  would  ef- 
fect a  preference.  The  case  was  submitted 
to  the  Jnry  on  this  theory.  Plaintiff  cK)ntendb 
that  the  execution  sale  and  payment  of  the 
proceeds  to  the  creditor  constituted  a  "trans- 
fer," within  the  meaning  of  that  term  aa 
used  in  the  section  quoted,  and  that  If  de- 
fendants, at  the  time  of  such  sale,  had  rea- 
sonable cause  to  believe  that  such  transfer 
would  effect  a  preference,  plaintiff  is  entitled 
to  recover  the  amount  thereof  in  this  action. 

[6]  If  the  trial  court  was  correct  in  hold- 
ing that  the  debtor  had  "suffered  or  pro- 
cured" this  Judgment  to  be  entered,  and  if 
there  was  no  "transfer"  by  the  debtor  of  his 
property,  It  was  probably  correct  to  Instruct 
the  jury  that  It  must  be  shown  that  defend- 
ants, at  the  time  the  judgment  was  entered, 
had  reasonable  cause  to  believe  tbe  enforce- 
ment of  the  judgment  would  create  a  prefer- 
ence. The  law  Is  somewhat  blind  on  this 
point.  It  says  In  substance;  "If  at  the  time 
of  the  transfer,  or  of  the  entry  of  Judgment, 
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tbe  bankrupt  be  InaolToit,  and  tbe  Judgment 
or  transfer  then  operate  as  a  pr^erence,  and 
tbe  person  receiving  It,  or  to  be  benefited 
thereby,  sball  then  bare  reasonable  cause  to 
believe  tbat  the  enforcement  of  aach  Judg- 
zoent  or  transfer  would  effect  a  preference, 
It  sball  be  voidable,"  etc.  The  word  "then" 
apparently  refers  to  the  time  the  Judgment 
was  entered.  It  would  seem  that  a  creditor 
may  enforce  a  Judgment  entered  at  a  time 
when  he  has  not  cause  to  believe  the  deMr 
or  Is  Insolvent,  though  at  the  time  he  en- 
forces it  he  has  such  cause  to  believe  or  has 
actual  knowledge  that  the  enforcem«it  of 
bis  Jud^ent  will  give  him  a  preference. 
But  this  may  have  been  the  intention  of  the 
act 

[1]  It  Is  only  Judgments  which  the  debtor 
"suffers  or  procures"  to  be  entered  that  are 
condemned  by  the  law.  As  to  other  Judg- 
ments, or  as  to  Ju^ments  entered  when  the 
creditor  has  not  reasonable  cause  to  believe 
the  debtor  Is  Insolvent,  there  is  no  preference 
by  their  enforcement  that  Is  voidable,  unless 
it  can  be  held  that  a  sale  of  the  -  debtor's 
property  on  an  execution  under  any  such 
Judgment,  and  the  payment  to  the  creditor 
of  his  claim  out  of  the  proceeds  of  such  sale, 
constitutes  a  transfer  of  his  property  by  the 
debtor. 

[2]  If  It  can  be  so  held,  It  is  clear  under 
tbe  terms  of  the  act  that  if  the  creditor  has, 
at  the  time  of  such  transfer,  reasonable 
cause  to  believe  that  it  will  effect  a  prefer- 
ence, the  trustee  may  recover  the  amount 
thereof.  The  importance  of  this  question  in 
the  case  at  bar  Is  clear,  because  of  the  evi- 
dence of  facts  which  came  to  the  knowledge 
of  defendants  after  the  Judgment  vraM  enter- 
ed and  before  tbe  execution  sale. 

[3]  The  law  deals  with  transfers  by  the 
insolvent  of  his  property,  as  well  as  with 
Judgments  suffered  or  procured  to  be  entered 
against  bim.  A  Judgment  is  not  a  lien  on 
personal  property  of  the  debtor.  It  Is  only 
the  enforcement  of  such  Judgment  that  can 
possibly  create  a  preference.  The  mere  en- 
try of  the  Judgment  cannot  Then,  as  be- 
fore stated,  Judgments  against  the  Insolvent 
which  he  does  not  "suffer  or  procure"  to  be 
entered  are  not  within  the  act  Tbese  con- 
siderations are  helpful  in  determining  the 
Intent  of  Congress  In  using  the  word  "trans- 
fer." The  law  seems  inefficient  to  accom- 
plish the  result  clearly  intended — tbe  pre- 
vention of  preferences — unless  it  can  be 
held  tbat  a  sale  on  execution  of  personal 
property  of  the  insolvent  and  the  payment 
from  the  proceeds  of  the  creditor's  claim, 
is  a  "transfer."  That  there  is  a  "transfer" 
of  property  when  it  Ui  sold  and  delivered  to 
a  purchaser  at  the  sale,  or  when  the  pro- 
ceeds of  the  sale  are  turned  over  to  tbe 
creditor,  is  quite  apparent  The  property 
sold  is  transferred  to  the  purchaser;  the 
proceeds  of  the  sale  are  transferred  to  tbe 
creditor.  Pilot  to  the  sale,  the  property  be- 


longs to  t2ie  debtor ;  after  Uw  sale  tbe  pro- 
ceeds belong  to  the  debtor,  until  the  sheriff 
pays  Cberefrom  the  creditors*  claim.  Ther 
then  belong  to  the  creditor.  Strictly  speak- 
ing, the  transfer  Is  not  made  by  the  debtor; 
it  is  not  his  voluntary  act  But  the  word 
"transfer,"  as  used  In  the  act  has  a  wide 
meaning.  It  Is  defined  In  the  act  itself  as 
follows:  "  Transfer'  shall  include  the  sale 
and  every  other  and  different  mode  of  dis- 
posing of  or  parting  with  property,  or  tbe 
possession  of  property,  absolute  or  condi- 
tionally, as  a  payment  pledge,  mortgage, 
gift  or  security."  It  bas  been  held  tbat  the 
words  "as  payment  pledge,  mortgage,  gift 
or  security"  are  illustrative  only,  and  do  not 
qualify  the  language  "sale  and  every  other 
mode  of  disposing  of  or  parting  with  prop- 
erty." In  re  Stege^  118  Fed.  342.  51  C  C 
A.  116. 

The  Supreme  Coiut  of  the  United  States, 
in  Carson,  Pirle,  Scott  &  Co.  v.  Chicago 
Title  Co.,  182  U.  &  438,  21  Sup.  Ot  906,  45 
L.  Gd.  1171,  in  discussing  the  above  defini- 
tion of  a  transfer,  said:  "All  technicality 
and  narrowness  of  meaning  is  precluded. 
The  word  Is  used  In  its  most  comprehensive 
sense,  and  is  intended  to  include  every 
means  and  manner  by  which  proper^,  can 
pass  from  the  ownership  and  possession  of 
another,  and  by  which  the  result  forbidden 
by  the  statute  may  be  accomplished;  1. 
'a  preference  enabling  a  creditor  to  obtain 
a  greater  percentage  of  his  debt  than  any 
other  creditors  of  the  same  clasa' "  It 
seems  entirely  reasonable  to  say,  and  we 
hold,  that  tbe  sale  on  execution  and  pay- 
ment of  the  proceeds  to  tbe  creditor  was 
a  "means  and  manner  by  which  property 
passed  from  the  ownership  and  possesion 
of  the  debtor,"  and  tbat  it  constituted  a 
transfer  from  and  by  the  debtor  of  his  prop- 
erty within  the  meaning  of  the  act  as  con- 
strued in  the  cases  cited.  Any  other  holding 
would  permit  Just  what  tbe  act  is  designed 
to  prevent — a  preference  of  one  creditor 
over  the  others.  A  Judgment  could  be  pro- 
cured at  a  time  when  the  creditor  has  no 
reason  to  believe  the  debtor  is  insolvent 
And  then,  when  the  creditor  learns  of  tbe 
Insolvency  of  his  debtor,  and  of  threatened 
bankruptcy  proceedings,  or  the  actual  In- 
stitution of  such  proceedings,  be  may  col- 
lect his  claim,  without  fear  of  an  action  to 
recover  the  amount  of  the  preference  so 
obtained.  We  cannot  believe  that  this  re- 
sult was  ever  intended. 

In  view  of  this  conclusion,  it  is  clear  tbat 
tlie  case  was  submitted  to  the  Jury  under 
an  erroneous  theory,  and  under  wrong  In- 
structions on  the  pivotal  question  at  Issue. 
Exceptions  were  taken  to  the  instructions 
glvtti,  and  to  the  refusal  to  give  requested 
instructions  which  stated  the  law  as  we 
hold  it  to  be.  There  must,  thoefore,  be  a 
new  trial. 

[4]  We  are  asked  to  order  Judgment  hi 
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favor  of  plainUfl;  on  the  ground  that  the 
«Tldence  condnaiTely  ahowB  that  dtfendanta, 
at  the  time  of  the  execution  sale,  had  rea- 
fMmable  cause  to  beOlero  It  -wonld  effect  a 
preference.  The  evidence  tending  to  show 
reasonable  gronnda  for  such  belief  on  tlie 
part  of  d^endants  la  to  our  minds  quite 
persnaidTe.  The  role  la  that  fttcta  which  are 
snffldfloit  to  pnt  an  ordinarily  inudmit  man 
upon  inqnlxy  as  to  his  debtor's  solvency 
charge  sndi  person,  when  th^  come  to  his 
notice,  with  all  the  knowledge  he  conld  hare 
acquired  by  the  exercise  of  reaatutable  dili- 
gence^ HcElraln  r.  Hardesty,  169  Ted.  81, 
«4  a  O.  A.  898. 

[I]  D^mdants  found  It  necessary  to  bring 
suit  against  their  debtor,  a  customer  In  ac- 
tive business,  to  collect  an  Indebtedness  In- 
curred In  the  ordinary  course  of  business, 
to  procure  a  Judgment  and  enforce  It  by  exe- 
cution. Their  Hr.  vniltaker  admits  that  be 
■was  ashed  by- Mr.  Bristol  and  Mr.  Hodgers, 
acting  for  plalntUf,  at  the  time  or  shortly  aft- 
«r  the  judgment  was  entered,  not  to  levy  exe- 
cution, and  was  told  that,  If  they  did  "exe- 
cute the  judgment,"  bankruptcy  proceedings 
would  be  begun.  Mi,  Whitafeer  communi- 
cated this  threat  to  bis  attorney  In  Still- 
water, bnt  took  no  steps  to  ascertain  if  the 
Insolvency  necessacy  to  justify  bankruptcy 
proceedings  in  fttct  «dsted.  The  petition  In 
hankruptcy  was  filed  one  day  after  the  levy, 
and  two  weeks  before  the  sale.  It  is  strange, 
Indeed,  if  St  Paul  creditors  of  tlie  debtor 
proceeded  against  did  not  learn  of  the  filing 
of  the  petition.  There  was  evidence,  how- 
ever, which  perhaps  would  justify  submitting 
this  question  to  tbe  jury.  On  the  whole  we 
do  not  think  It  Is  a  case  whwe  judgment 
absolute  should  be  ordered. 

Order  reversed,  and  new  trial  granted. 


SOHMBISSBB,  T.  ALBINSON. 
<Buineme  Court  of  Minnesota.  Nov.  28,  1912.) 

(BvllaT>u9  hy  tht  Court.) 

1.  Fbaud  ((  58*)— AcTioHS— Sdfficikhct  or 
Evidence. 

In  an  action  for  damages  on  the  ground 
tliat  defendant  bad  made  fsdse  repreBentations 
regarding  the  condition,  soil,  and  previous  crop 
of  a  farm  traded  by  defendant  to  plaintiff,  held, 
that  the  evidence  sustains  the  verdict 

gSd.  Note.— For  other  cases,  see  Fraud,  Out 
.  H  S5-68;  Dee.  Dig.  |  68.*] 

2.  Fbavo  (I  6S*)— Aonoira— iNBTRucnoira. 

There  was  no  error  in  an  instruction  to 
the  jur;  that  represeotationB  made  to  the  wife 
of  plaintiff  would  be  the  same  as  if  made  to 
the  plaintiff,  if  they  found  that  plaintiff  was  a 
-man  that  listened  to  and  waa  governed  by  his 
wife's  directions,  and  that  the  defendant  knew 
or  had  reasra  to  believe  such  to  be  the  situa- 
tion. 

SEd.  Note.— For  other  cases,  see  Fraud,  Cent 
.  SI  72-74  J  Dec  Dig.  fi  efc.*] 

3.  TaiAI.  q  287*)— AOTZONS— INBTBUOTCONS. 

In  actions  to  recover  damages  for  fraud 
end  deceit  an  instruction  that  plaintiff  is  en- 


titled to  recover  upon  csbd>UBhlng  (he  cause  al- 
leged b;  a  blr  preponderance  of  the  evidence 

held  correct 

[Ed.  Note.— For  other  caaea,  see  Trial,  Cent 
Dig.  SS  M2.  048-C91 ;  Dec.  Dig.  S  237.*] 

4.  Bbcephon  Ann  BzcLuaxoit  ow  TEsrnfoinc 
—No  Ebrob. 

No  prejudicial  error  appears  In  the  rnliags 
of  the  court  on  the  reception  or  exclusion  of 

testimony  at  the  triaL 

Appeal  from  District  Court  Nobles  Coun- 
ty; L.  S.  Nelson,  Judge. 
Action  by  Geoige  Scbmeisser  against  Jolm 

A.  Alblnson.  From  an  or^er  denying  a  new 
trial  after  verdict  for  plaintiff,  defendant 
appeals.  Afllrmed. 

George  W.  Wilson,  of  Worthlngton,  and 

B.  H.  Canfleld,  of  Luveme,  for  appellant 
J.  A.  Town,  of  Worthlngton,  for  respondent 


HOI/T,  J.  Actitm  In  deceit  for  damages 
resulting  from  misrepresoitations  as  to  the 
sou  and  condition  <Mt  a  fimn  traded  to 
plaintiff  by  defendant  Defendant  appeals 
from  the  order  denying  a  new  trial  after 
TOTdlct  for  plaintiff. 

The  ^rors  assigned  here  relate  to  the  snf- 
ficiency  of  the  evidence  to  support  the  ver- 
dict to  the  charge  of  the  court,  and  to  rul- 
ings upon  the  admissibility  of  testimony. 
PlalntUf,  a  farmer,  owned  and  resided  on  a 
160-acre  farm  in  Nobles  county,  Minn.  The 
defendant  was  in  the  real  estate  and  lum- 
ber business  at  Worthlngton,  Minn.,  and 
owned  a  320-acre  farm  in  Sherburne  county. 
A  mortgage  of  $2,500  was  on  plaintiff's  farm, 
and  one  of  $4,000  on  defendant's.  For  some 
weeks  prior  to  February  12,  1908,  n^otla- 
tlons  had  been  pending  for  an  exchange,  and 
during  that  time  defendant  took  plaintiff  to 
Sherburne  county  to  see  the  farm.  On  the 
date  mentioned  the  trade  was  made  and  the 
deeds  delivered,  subject  to  the  stated  mort- 
gages. 

[1]  The  false  representations  alleged  to 
have  been  made  by  defendant  and  on  the 
strength  of  which  plaintiff  claims  he  traded 
farms,  relate  to  the  market  value  of  the 
Sherburne  county  farm,  its  soil,  its  crop  the 
year  previous,  and  the  condition  of  the  build- 
ings. The  claim  of  the  plaintiff  was  that 
defendant  represented  the  farm  to  be  of 
the  value  of  $29.€0  per  acre,  ttiat  the  soil 
was  black  loam  on  a  clay  subsoil,  that  the 
one-third  of  the  previous  year's  crop  netted 
defendant  $900,  and  that  the  buildings  were 
in  good  repair.  We  may  dismiss  the  mis- 
representation as  to  the  market  value  as 
being  mere  trade  talk,  for  apparently  that 
issue  was  not  submitted  to  the  Jury.  The 
evidence  of  plaintiff  was  to  the  effect  that 
the  farm  was  represented  to  be  good  farm- 
ing land,  that  defendant  the  year  previous 
realized  $900  for  his  share  of  the  crop,  that 
the  soil  waa  black  loam  on  a  clay  subsoil. 


*For  otber  oases  see  same  topic  and  seotloa  NUMBER  la  Dee.  Dig.  a  Am,  Dls.  K«7-Ne.  Series  a  Bep'r  Indexes 
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or,  as  plaintiff  expressed  It,  black  clay  soli, 
and  that  the  buildings  were  In  good  condi- 
tion. If  these  representations  were  made, 
there  Is  no  doubt  that  they  were  false  in 
this  respect;  that  the  farm  was  run  down, 
so  that  only  poor  crops  could  be  raised; 
that,  Instead  of  receiving  $900  for  his  one- 
third  share  of  the  crop  the  year  previous, 
defendant  received  nothing,  and  permitted 
the  tenant  to  retain  the  Insignificant  crop 
then  raised ;  that  the  soil,  instead  of  being 
black  clay,  had  scarcdy  a  trace  of  clay  any- 
where, and  was  a  light,  sandy  loam;  and 
that  the  roofs  of  certain  of  the  buildings 
were  ont  of  repair. 

Of  course^  de£mdant*8  contention  was  that 
be  never  represented  the  s<rfl  oOm  than 
sandy,  said  nothing  about  the  previous  ctash 
or  tbe  buildings,  but  that  plaintiff  examined 
carefully  both  buildings  and  soil,  the  ground 
being  Uien  bare,  and  after  such  examina- 
tion made  the  deal.  Plaintiff  contended  tbat 
there  were  some  two  or  more  Inches  of  new* 
ly  fallen  snow  whoi  he  got  to  the  farm,  so 
that  the  condition  of  tbe  roots  of  Uie  build- 
ings or  ttie  character  ot  the  soil  could  not 
be  ascertained.  He  also  says  defendant  sup- 
plied blm  with  liquor  on  the  way  out  to  lot^ 
at  the  farm,  and  when  once  there  hurried 
blm  away.  A  reading  of  the  printed  record 
gives  the  Impression  that  plaintiff  knows 
the  English  language  imperfectly  and  Is  rath- 
er dull  of  comprehension;  that  his  exiperlence 
and  mental  capacity  is  such  that  he  might 
readily  fall  a  victim  to  the  plausible  and 
designing.  At  any  rate,  bis  wife,  who  ought 
to  know  him,  seemed  to  entertain  well- 
groimded  fears  on  that  score,  and  so  stated 
to  defendant  Defendant,  on  the  other  hand, 
appears  to  have  been  an  experienced  business 
man,  keen,  alert,  and  coherent  In  his  testi- 
mony, and  apparently  able  to  appreciate  Its 
effect  on  the  issues  InvolTed.  In  any  busi- 
ness deal  he  would  undoubtedly  have  a  great 
advantage  over  plaintiff,  were  he  disposed  to 
use  it  to  plaintiff's  loss.  Notwithstanding 
that  defendant's  testimony  appears  plausi- 
ble on  the  printed  page,  the  Jury  found  that 
of  plaintiff  and  his  wife  the  more  credible. 
The  trial  court,  who  had  the  opportunity 
of  observing  tbe  witnesses  and  their  manner 
of  testifying,  considered  the  verdict  right- 
eous. We  have  read  the  record  with  care, 
and  find  no  valid  reason  for  holding  that  the 
evidence  falls  to  sustain  the  verdict  by  a 
fair  preponderance. 

[2]  It  appeared  that  defendant  talked  over 
the  proposed  trade  with  both  the  plaintiff 
and  his  wife  on  more  than  one  occasion  be- 
fore It  was  made.  After  the  husband  had 
been  to  see  defendant's  farm,  and  before  the 
deeds  were  passed,  the  wife  saw  defendant 
alone,  and  stated  tbat  she  was  afraid  the 
defendant  would  cheat  or  beat  plaintiff,  that 
defendant  then  said  his  land  was  good,  clay 
soil,  and  tbat  If  ber  bnsliand  "don't  do  that 


deal  It  Is  her  fault,  because  he  got  a  chance 
to  get  a  good  deal."  When  asked  to  state 
all  that  was  said,  she  answered:  "Well,  I 
say  that  If  he  do  that  deal  we  take  it  on 
your  word,  after  your  statement,  and  not  on 
account  of  him  b^ng  up  tli&e  and  look  att- 
er  the  land,  because  there  was  snow  on  the 
ground,  and  if  it  is  so  good  as  yon  say  we 
come  up  to-morrow  and  make  the  papers, 
and  Albinson  say,  'Yon  find  it  better  than 
what  I  stated  to  you,  and  I  am  sure  you 
will  like  yonrstfif  i^  there.' "  The  next  day 
the  deeds  were  exchanged.  Other  parts  of 
the  evidence  also  contained  suggestions  that 
the  wife  was  brighter  and  less  confiding  than 
her  husband,  and  probably  was  at  the  helm. 
Tbe  court  in  this  respect  aald  to  the  Jury: 
"I  instmct  you  on  that  point  that  If  yon  find 
from  tbe  evidence  that  the  plaintiff  was  a 
man  that  listened  to  and  was  governed  by 
his  wife's  directions,  and  that  defendant  knew 
or  had  reason  to  believe  that,  any  statement 
made  to  the  plaintiff  or  his  wife,  or  to  ei- 
ther of  them,  would  be  the  samd  as  If  it  had 
been  made  to  the  plaintiff."  The  defendant 
challenges  this  Instruction  as  being  without 
basis  In  the  CTldence.  To  us  it  seems  other- 
wise. Apart  from  the  momentous  occasion  to 
this  husband  and  wife,  trading  off  the  farm 
which  gave  the  family  the  only  shelter  and 
livelihood  it  had  for  another  to  serve  the 
same  purpose,  it  Is  but  natural  that  both 
should  take  a  keen  and  united  Interest  there- 
in and  exert  an  infiuence  upon  each  other. 
Add  to  that  the  manifest  Inequality  of  moi- 
tal  make-up  between  the  wife  and  husband, 
and  we  fall  to  see  wherein  the  tnstractlon 
was  not  both  appropriate  and  correct 

[S]  The  defendant  also  assigns  as  error 
tbe  refusal  to  instmct  that  the  burden  was 
on  plaintiff  to  prove  the  alleged  misrepresen- 
tations by  clear  and  satlsfoctory  erideace. 
The  court  did  Instmct  thus  on  tbat  iHiwori- 
tlon:  "In  detemilnlng  these  auesUons  yon 
are  Instructed  that  fraud  Is  nerer  presumed, 
but  must  always  be  proven  by  clear  and  sat- 
isfactory evidence.  In  this  case  the  bnrdea 
of  iNTovlng  the  alleged  fraudulent  represoD- 
tatlons  by  a  ftlr  pr^Hmderance  of  evidmce 
Is  apon  the  plaintiff.  The  evideuob  in  sup- 
port of  the  alleged  fraudulent  repreaoita- 
tions  must  outweigh  the  oppoktng  evidaic&'' 
The  rule  is  general  that  In  actions  to  set 
aside  and  annul  a  written  instrument  <m  tiis 
ground  that  itwasprocnred  byf^aud  the  evi- 
dence most  be  dear  and  strong.  Jamlaka  v. 
Andrews,  87  Minn.  6U,  92  N.  W.  470;  Dart 
T.  Minn.  Loan  ft  Trust  Co.,  74  Hinu.  428,  77 
N.  W.  288;  Oxford  v.  Mkihols,  67  Iflnn.  206| 
68  N.  W.  865;  Mazfleld  v.  Sishwart^  45 
Minn.  150,  47  N.  W.  448,  10  li.  B.  A.  SOS; 
McGall  T.  Bnstanell.  41  Minn.  87,  42  N.  W. 
645.  But  we  think  that  in  actims  fonnded 
on  fraud  and  deceit,  wbm  no  fomul  writ- 
ten instrumoit  is  assailed,  the  nle  la  es> 
tabllMied  in  this  state  that  a  fidr  prepondw- 
ance  of  the  evidence  will  warrant  a  finding 
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in  favor  of  tbe  liUgant,  apon  whom  Is  tbe 
burden  of  proof.  Of  coorM,  the  one  accus- 
ed of  fraad  and  deception  bas  always  the 
beneBt  of  the  presumption  of  honest  and  fair 
conduct,  so  that  his  adversary,  In  order  to 
prevail,  must  adduce  testimony  not  only  to 
bear  down  this  presumption,  but  such  other 
evidence  as  tbe  one  accused  of  fraud  may 
offer  in  denial  of  the  charge.  That  such  Is 
the  holding  of  this  court  appears  from  Mar- 
tin V.  HUl,  41  Minn.  337,  43  N.  W.  337,  and 
In  Berkey  t.  Judd,  22  Minn.  287,  whelre  it  is 
said  "that  fraud  Is  never  to  be  presumed, 
but  must  be  proved,  yet  this  rule  does  not 
require  direct,  positive  proof  in  all  cases,  but 
Is  satisfled  If  the  facts  and  circumstances 
surrounding  the  alleged  fraudulent  transac- 
tion are  such  as  reasonably  point  to  the 
conclusion  that  a  fraud  was  Intended  and 
actually  pre[>etrated;  and  where  each  facts 
and  drcumstances  exist,  their  force  and  ef- 
fect in  determining  the  question  Is  a  matter 
peculiarly  within  the  province  of  the  referee 
to  settle  and  decide." 

Where  the  issue  of  fraud  is  submitted  to 
a  Jury,  it  is  within  their  province  to  draw 
conclusions  from  facts  established  by  a  fair 
preponderance  of  the  evidence.  That  the 
profession  understand  that  in  ordinary  ac- 
tions for  fraud  and  deceit  a.  fair  preponder- 
ance of  the  evidence  establishing  tbe  charge 
Is  sufficient  to  warrant  a  recovery  may  be 
inferred  from  the  fact  that  many  cases 
have  come  to  this  court  wherein  instructions 
of  that  tenor  have  been  given  to  the  Jury 
without  objection,  and  Duoneirs  Minnesota 
Digest,  note  8839,  states  the  law  to  the  same 
effect  We  see  no  reason  to  depart  from 
this  rule.  Those  bent  on  overreaching  oth- 
ers by  fraud  and  deceit  usually  are  proficient 
in  planning  and  carrying  out  the  scheme,  so 
as  to  give  the  false  representations  the  sem- 
blance of  truth,  and  also  to  clrcumv«it  re- 
sponsiblll^  for  the  wrong.  Clear  and  sat- 
isfactory evidence  in  such  cases  Is,  in  the 
nature  of  things,  almost  impossible  to  pro- 
dace.  If  we  consider  the  versatility  and  un- 
tjcrapulousness  of  one  guilty  of  planned  de- 
celt  to  fabricate  and  present  a  plausible 
story  on  the  witness  stand.  Stocks  v.  Scott, 
188  IlL  266,t  which  defendant  places  reliance 
on,  states  the  rale  to  be  that  fair  prepondo- 
ance  of  the  evidence  is  all  that  la  required  to 
establish  fraud.  See,  also,  note  to  Lepley  v. 
Anderson,  33  li.  B.  A.  (N.  8.)  836,  where,  on 
page  837,  tbe  cases  holding  the  same  as  we 
are  cited. 

The  rulings  on  the  introduction  of  evi- 
dence assigned  as  error  we  do  not  feel  call- 
ed upon  to  discuss,  because  counsel,  neither 
in  the  brief  nor  in  the  oral  argument,  point- 
ed out  or  suggested  wherein  error  lay,  and 
upon  such  esamination  as  we  have  been  able 
to  give  these  rulings  we  find  none  that  ap- 
pear wrong  or  prejudicial  to  defendant. 

The  order  must  therefore  be  affirmed. 


OPPENHEIM  et  aL  v.  FIREMAN'S  FUNI> 
INS.  CO. 

(Supreme  Court  of  Minnesota.    Nov.  2S>, 
1912.) 

1.  iRsuxAncE  (I  500*)— Ahourt  mr  Losa— 
Valuko  Pouot. 

Where  the  coinsarance  clause  permitted 
by  Bev.  Laws  1906,  i  1642,  as  amended  by 
Oea.  Iaws  1007,  c.  446  (Rev.  Laws  Sapp.  1909, 
i  IQ^),  is  attached  to  a  policy  of  fire  insur- 
ance, and  the  insured  nuttnttins  insoraoee  oa 
tbe  bonding  to  the  amount  which  he  is  by  such 
clause  required  to  carry,  in  case  of  a  total  loss 
the  insurable  value  as  stated  in  the  policy,  and 
not  the  actual  value  at  the  time  of  the  fire,  is 
the  l>aBls  of  determining  the  amount  of  recov- 
ery on  the  policy. 

[Efd.  Note.— For  other  caaes,  see  Insurance, 
Cent  Dig.  H  1276,  1276;  Dec.  Dig.  1  60a*] 

2.  IjVSUBAirCI    (I  66^)— AOTXOIIS    OH  POLI- 

cii»— QuKsnoir  ivb  Juet. 

Iq  this  case  tbe  question  of  whether  tbe 
loBB  was  tot^  or  partial  was,  under  the  evi- 
deoce,  one  of  fact  for  the  jury. 

[Ed.  Note.— ]>V>r  other  cases,  see  Insurance, 
Cent  Dig.  U  16S6,  17S2-1770;  Dec  Dig.  I 

66a*] 

3.  InsuBANcn  (I  600*)— Ahottht  of  Loss- 
Valued  Policy. 

It  Is  only  where  a  Iobb  on  buildings  Is 
total  that  the  insurable  value  as  stated  in  the 
policy  forms  the  basis  of  determining  tiie 
amount  of  a  recovery.  Where  the  loss  is  par- 
tial, tbe  insured  la  entitled  to  recover  the  ac- 
tual amount  of  his  loss,  and  thia  cannot  be 
baaed  on  tbe  insurable  value. 

[Bd.  Note. — For  other  caaes,  see  Insurance, 
Cent  Dig.  |S  1276, 1276;  Dec  Dig.  !  500.*] 

4.  iNSiTBAncB   (I  612*)  —  Adjtjsthent  of 

Loss— NEC  ESS  ITT  FOB  ABBrTBATION. 

If  the  actual  loss  is  proved  to  be  greater 
than  the  amount  of  the  insarance,  a  reterence 
to  arbitrators  is  not  a  condition  precedent  to 
recovery;  but  if  the  actual  loss  is  less  tban 
the  amount  of  tbe  InBurance,  such  reference  is 
a  condition  precedent  to  recovery. 

[Ed.  Note. — For  other  caaea,  see  Insurance, 
Cent  Dig.  SS  1620-1528;  Dec  Dig.  |  612.*] 

(Additional  Syllahiu  by  Editorial  Staff.) 

5.  Insubancb  ({  004*)  —  "OonODBBEirz  In- 

SURANCB"— "COINSUBANCB." 

There  is  a  wide  distinction  between  "co- 
insurance" and  "concorreDt  insurance";  the 
latter  term  being  used  to  d'eeignate  insarance 
placed  in  other  companiea  coveriog  the  same 
risk,  while  there  is  no  "coinsurance"  where  the 
insured  does  not  bear  a  proportion  of  tbe  risk. 

[Ed.  Note.— For  other  cases,  see  Insoraace, 
Cent  Dig.  Si  1285-1290;  Dec.  Dig.  1  604.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1247,  1391,  1392.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  Frederick  N.  Dickson,  Judge. 

Action  by  Josie  Oppenhelm  and  others 
against  the  Fireman's  Fund  Insurance  Com- 
pany. From  an  order  denying  a  motion  for 
Judgment  notwitbstandlng  the  verdict  or  for 
a  new  trial,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Morphy,  Bwlng  ft  Bradford,  of  St  Paul, 
for  appellant  M;  D.  Mtum,  of  St.  Paul,  for 
respondents. 


•For  otiisr  easw  sm  um%  tople  aafl  aaetlon  NUHBBIB  tn  Dm.  Dig.  *  Am.  Dig.  Key-No.  SarlM  A  Rap'r  Ind«z« 
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PHILIP  B.  BROWN,  J.  Thla  Is  an  action 
oa  a  policy  of  fire  insnranc&  At  tbe  close  of 
the  testimony  the  trial  court  directed  a  ver- 
dict for  the  plaintiffs.  The  defendant  moved 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial,  aad  from  an  order  denying 
this  motion  appealed  to  this  court 

The  policy  sued  on  was  Issued  upon  a 
building  In  St  Paul  owned  by  the  plalDtUFs, 
was  for  $6,000,  and  was  one  of  six  policies 
Identical  in  form,  making  a  total  Insurance 
of  $20,000.  While  these  policies  were  in 
force  a  fire  occurred,  which  damaged  or  prac- 
tically destroyed  the  building.  The  plaintiffs 
furnished  proofs  of  loss,  claiming  a  total 
loss.  The  defe&dant  Insisted  that  the  loss 
was  not  total,  and  demanded  that  the  ques- 
tion of  the  amount  of  the  loss  and  damages 
be  referred  to  referees,  as  provided  In  the 
policy  In  case  of  a  dlsagreemait  upon  such 
question.  The  plaintiffs  refused  to  comply 
with  this  demand,  and,  the  defendant  refus- 
ing to  pay,  brought  this  action  as  for  a  total 
loss,  and  in  their  complaint  alleged  that  the 
loss  was  total,  and  prayed  Judgment  for  the 
total  amount  of  the  policy  sued  on,  to  wit 
$6,000.  The  defendant,  in  Its  answer,  ad- 
mitted the  Issuance  of  the  policy,  that  the 
Insurable  value  of  the  property,  as  stated  In 
the  policy,  was  $26,000,  and  that  the  total  in- 
surance on  the  property  was  $20,000,  but  al- 
leged that  the  wtire  risk  covered  by  the 
policy  amounted  to  more  than  $20,000,  and 
that  the  other  omipaniea  carrying  insurance 
on  the  said  propierty  were  "coinsurera"  with 
the  defendant  by  reason  of  the  fact  that  the 
policy  contained  the  following  soiled  "co- 
Insurance"  clause:  "In  ccm^eration  of  the 
acceptance  by  the  assured  of  a  reduction 
from  the  establlsbed  rate  of  1.05  per  cent 
to  8ft  per  cent,  It  Is  h«reb7  agreed  that  the 
Insured  shall  maintain  insurance  during  the 
life  of  this  policy  upon  the  proper^  hereby 
insured  to  the  extent  of  at  least  80  per  cent 
of  the  actual  cash  value  thereof  at  the  t^e 
of  the  fire,  and  that,  falling  so  to  do,  the 
Insured  shall  be  a  colnsurer  to  the  utent  of 
such  deficit,  and  to  tlut  extent  shall  bear 
his,  her,  or  their  proportion  of  any  loss ;  and 
It  Is  expressly  agreed  that  in  case  there  shall 
be  more  than  one  item  of  division  In  the 
form  of  this  policy  this  clause  shall  apply 
to  each  and  every  item.  This  clause,  at  the 
request  of  the  assured.  Is  attached  to  and 
forma  part  of  policy  No.  G — 118167  of  the 
Fireman's  Fund  Insurance  Company  of  Cali- 
fornia, and  shall  in  no  case  apply  to  dwell- 
ings or  farm  proper^,  nor  to  any  risk  where- 
in the  total  insurance  shall  be  less  than 
$20,000,  except  grain  elevators  and  warehous- 
es and  the  contents  of  same."  As  a  furthei 
defense.  It  was  alleged  that  the  loss  was  not 
total,  but  partial  only,  and  that  for  this  rea- 
son the  reference  demanded  by  it  and  re- 
fused by  the  plaintiffs  was  a  condition  pre- 
cedent to  the  light  to  sue  on  the  policy,  and 


that  the  actual  loss  fxom  the  fire  did  not 

exceed  $11,000. 

[1]  1.  The  first  proposition  of  the  defend- 
ant is  that  by  reason  of  the  "coinsurance" 
clause  of  the  policy,  and  under  R.  1905, 
{  1642,  as  amended  by  G.  L.  1907,  c.  446 
(Rev.  Laws  Supp.  1909,  |  1642).  the  actual 
value  of  the  Insured  property  at  the  time  of 
the  fire  la  the  basis  for  determining  the 
amount  of  the  loss,  notwithstanding  the 
agreed  valuation  of  the  property  as  evldencs 
by  the  "Insurable  value"  stated  in  the  policy. 
But  the  trial  court  ruled  that  the  "coinsur- 
ance" (dause,  under  the  law  referred  to,  had 
no  effect,  it  being  admitted  that  there  was 
concurrent  insurance  which  brought  the  to- 
tal insurance  up  to  80  per  cent  of  the  in- 
surable value  stated  in  the  policy;  and  in 
this  we  agree  with  the  trial  court  We  hold 
that  the  mere  attaching  of  the  "coinsurance" 
clause  to  the  policy,  though  with  the  cons^t 
of  both,  parties  to  the  contract  did  not  wipe 
out  the  "insurable  value"  stated  In  the  poli- 
cy, and  render  the  policy  an  open  one,  and 
that  under  such  a  clause  the  Insurer  becomes 
a  colnsurer  within  the  purview  of  G.  L 
1907,  c.  446,  only  where  he  taila  to  take  out 
concurrent  Insurance  to  the  amount  apedfled 
and  required  by  such  clause. 

The  statute  under  consideration  provides: 
"Any  policy  Where  the  entire  risks  covered 
by  the  same  amounts  to  more  than  $20,000 
may  contain  a  coinsurance  clause.  If  the  in- 
sured requests  the  same  In  writing  of  which 
fact  such  writing  shall  be  the  only  erldowti 
and  if  in  consideration  thereof,  a  redaction 
in  the  rate  of  praulum  Is  made  by  the  com- 
pany. When  80  demanded  and  attached  to 
the  policy,  said  agreement  shall  be  binding 
upon  both  the  insured  and  the  company,  and 
In  case  of  loss  the  actual  ca^  value  of  die 
property  so  Insured  at  the  tlnie  of  the  loss, 
Including  buildings,  shall  be  the  basis  for 
determining  the  proper  amount  of  such  co- 
insurance and  the  amount  of  loss,  notwttb- 
standlng  any  prevloua  Taloatkm  oCsudk  boUd- 
Ing." 

It  appears  that  the  insured  in  this  case 
requested  a  coinsurance  ^use,  and  that  pa^ 
anant  to  such  request  the  clause  above  quot- 
ed was  included  In  the  policy.  Looking, 
then,  to  this  clause,  it  Is  quite  clear  that  it 
was  simply  an  agreement  by  the  Insured  to 
maintain  insurance  on  the  property  to  the 
extent  of  at  least  80  per  cent  of  the  "actual 
cash  value  thereof  at  the  time  of  the  fire." 
In  default  of  which  the  Insured  would  them- 
selves become  colnsurers  to  the  extrat  of 
the  deficit  Since,  therefore,  it  Is  admitted 
that  the  insured  maintained  Insurance  cov^- 
Ing  80  per  cent,  of  the  "insurable  value," 
which  amount  according  to  the  defendants 
own  contention  hereinafter  refwred  to,  ev« 
exceeded  the  amount  which  the  plaintUEs 
were  required  to  carry  under  a  literal  Intw- 
pretatlon  of  that  provlsloa  of  tbe  eolasur- 
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ance  clause  apedfylns  that  80  per  cent  of 
tbe  "actual  caah  value"  of  the  property  "at 
tbe  time  of  the  fire"  should  be  covered  by 
insurance.  It  would  also  seem  very  clear  that 
the  plaintiffs  did  not  becoi^e.  colnsurera,  and 
that,  so  far,  at  least,  as  the  coinsurance 
clause  Is  concerned,  the 'policy  was  not  an 
-open  one,  under  which  the  loss  was  deter- 
minable with  reierence  to  the  cash  value  of 
the  proper^  at  the  time  of  the  loss,  as  dis- 
tinguished from  the  "InsoTable  Taln^  stated 
In  the  .policy. 

[S^There  is  a  wide  distinction  between 
"coinsurance"  and  "concurrent  Insurance." 
The  latter  term  has  been  used  from  time  Im- 
memorial to  designate  Insurance  placed  in 
•other  companies  covering  the  same  risk.  The 
standard  policy  permits  concurrent  insurance, 
and  It  was  permitted  In  the  policy  in  this 
-case.  We  venture  to  say  that  it  is  rare  In- 
deed that  there  is  not  concurrent  Insurance 
whenever  the  risk  Is  a  large  one.  Coinsur- 
ance, on  the  other  hand,  is  a  creature  of 
modern  invention,  at  least  In  this  state. 
When  the  standard  policy  law  was  enacted, 
-and  for  a  long  time  thereafter,  It  was  ex- 
pressly provided  that  there  should  be  no 
-coinsurance  or  other  clause  In  the  policy 
which  would  reduce  the  amount  payable  to 
the  insured  In  the  event  of  loss  to  less  than 
the  amount  of  the  loss,  so  long  as  there  was 
Insoraace  to  cover  the  same.  In  19<^  a  co- 
insurance clause  was  permitted  at  the  option 
of  the  Insured,  where  the  total  Insurance  was 
not  less  than  $25,000  on  one  risk.  Since 
then,  while  there  has  always  been  in  the  In- 
aarance  laws  a  provision  forbidding  the  In- 
sertion in  a  policy  of  a  condition  limiting 
the  amount  to  be  paid  In  case  of  a  total  loss 
on  bnlldlnga  to  less  ttian  the  amount  of  In- 
sorance  on  the  same,  a  coinsurance  clause 
has  been  permitted.  It  is  clearly  the  settled 
.policy  of  the  state  to  aroid  controversy  over 
the  amount  of  a  loss  In  case  of  a  total  loss 
<Hi  buildings.  To  adopt  the  rule  contended 
for  by  the  defendant  would  be  to  create  this 
•controversy  in  every  case  where  the  rl^  was 
over  (20,000,  and  the  coinsurance  clause  was 
attached,  no  matter  whether  the  actual  In- 
surance maintained  was  under  or  over  the 
amount  which  by  the  terms  of  the  cc^nsnranoe 
clause  thcF  Insured  Is  required  to  carry.  We 
bold  that  there  is  no  "coinsurance''  where 
the  insured  does  not  bear  a  proportion  of  the 
rlBk  hlmselt  When  he  procures  concurrent 
insurance  and  the  total  amount  of  all  the 
policies  on  the  propert?  is  equal  to  or  great- 
er than  the  amount  which  the  insured  agrees 
to  carry,  there  Is  no  coinsurance,  and  the 
insurable  value  stated  in  the  policy  is  the 
only  basis  for  determining  the  amount  to  be 
paid  in  case  of  a  total  loss  on  buildings.  7 

[2]  2.  The  second  contention  of  the  /<k- 
fendant  Is  that  this  was  a  partial  loss,  and 
Dot  a  total  one,  and  therefore  that  the  Insur- 
ed is  entitled  to  recover  on  the  basis  of  the 
actual  loss,  which  should  be  determined  with 


reference  to  the  actual  value  of  the  property 
at  the  time  of  the  fire,  as  distinguished  from 
the  "insurable  value"  stated  In  the  policy. 
The  first  question  here  is  whether  the  loss 
was  total  or  partial.  An  examination  of 
the  record  leads  us  to  the  conclusion  that 
the  evidence  on  this  point  was  conflicting 
and  that  the  question  was  for  the  jury.  Wit- 
nesses for  the  defendant  testified  that  the 
walls  of  the  building,  and  <»rtain  Iron  posts, 
trusses,  and  joists,  could  be  used  in  place  la 
reconstruction.  Witnesses  for  the  plaintiff 
testified  to  the  contrary.  We  are  unable  to 
say  that  it  conclusively  appears  that  the 
loss  was  total  under  the  decision  in  N.  W. 
Mutual  lilfe  Ins.  Co.  v.  Rochester  German 
Ins.  Co.,  85  Minn.  48,  88  N.  W.  265,  66  U  R. 
A.  108.  For  the  purposes  of  this  appeal, 
therefore,  we  must  treat  the  loss  as  partial. 

[9]  This  brings  us  to  the  second  question 
on  this  branch  of  the  case,  namely,  whether 
In  case  of  a  partial  loss  the  Insurable  value 
agreed  upon  in  the  policy  Is  to  be  taken  as 
the  basis  of  determining  the  actual  loss,  or 
whether  such  loss  must  be  calculated  with 
reference  to  the  actual  value  of  the  property 
at  the  time  of  the  fire.  The  trial  court,  In 
directing  a  verdict  for  the  plaintiffs,  adopted 
the  theory  that  the  defendant  was  bound  by 
the  Insurable  value  as  stated  in  the  policy, 
and  that  the  amount  of  the  actual  loss 
should  be  determined  by  deducting  from  the 
Insurable  value  the  value  of  the  portion  of 
the  building  which  could  be  used  in  place  In 
reconstructing  the  buUdlng.  Upon  this  basis 
It  was  found  that  the  rtisult  was  a  loss  in  ex- 
cess of  the  total  insurance  on  the  building, 
and  under  the  doctrine  of  Ohage  t.  Union 
Ins.  Co.,  82  Minn.  426,  86  N.  W.  212,  Moore 
T.  Sun  Fire  Office^  100  Minn.  374,  111  N.  W. 
2fS0,  and  Moore  v.  Phoenix  Ins.  Co.,  100 
Minn.  393,  111  N.  W.  268,  the  defendant  was 
held  liable  for  the  full  amount  of  the  policy 
sued  on.  The  defendant  on  the  trial  offered 
to  prove  that  the  total  value  of  reconstruct- 
ing the  building  was  ¥20,9)0.  This  evidimce 
was  ejEClnded,  on  the  theory  that  the  de- 
fendant was  bound  by  the  insurable  value 
stated  in  the  policy,  namely,  $25,000.  We 
must  assume  that,  if  this  evidence  had  been 
admitted.  It  would  have  been  shown  that 
the  amount  of  the  actual  loss  was  less  than 
the  total  insurance;  for  It  was  found  by 
the  trial  court  that  the  value  of  the  portion 
of  the  building  remaining  in  place  was  near^ 
ly  f5,000.  Hmce  the  correctness  of  this  rul- 
ing whereby  the  above-mentioned  evidence* 
was  extduded,  and  of  the  order  directing  a 
verdict  d^ends  wholly  upon  whether  the 
amount  of  the  Insurer's  liability  is,  in  case 
of  a  partial  loss,  to  be  arrived  at  with  refer- 
ence to  the  Insurable  value,  as  stated  in  the 
policy  or  by  disregarding  such  value  and 
looking  to  the  actual  value  at  the  time  of 
the  fire. 

The  valued  policy  provision  of  the  statute 
contained  In  B.  L.  1006,  |  1642,  as  amended 
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by  Q.  L.  1907,  c  446,  after  proTldlng  that 
every  company  Insuring  any  buUdlng  shall 
cause  Its  Insurable  value  to  be  fixed  and 
stated  In  the  policy,  declares  that  In  the  ab- 
sence of  change  Increasing  risk,  or  of  frand, 
"the  whole  amount  mentioned  In  the  policy 
upon  which  the  Insured  receives  a  premium 
shall  be  paid  in  case  of  total  loss,  and  in 
case  of  partial  loss  the  full  amount  thereof.** 
There  can  be  no  doubt  that  this  language 
means  that  in  case  of  a  partial  loss  the  full 
amount  of  such  partial  loss  shall  be  paid. 
Before  the  revision,  the  language  was :  "And 
In  case  of  a  partial  loss  the  full  amount  of 
the  partial  loss  shall  be  paid."  It  Is  plain 
that  the  revisers  did  not  intend  to  change 
the  law  on  this  point,  but  oniy  to  elimmate 
what  they  consldwed  to  be  superfluoua  words. 
It  is  quite  evident,  furthermore,  from  this 
statute  and  from  other  provisions  of  the 
law  and  of  the  standard  form  of  policy — 
and  a  policy  In  such  form  must  be  construed 
as  the  voluntary  contract  of  the  parties  (Kol- 
litz  T.  Equitably  etc.,  Ins.  Uo..  »2  Minn.  284, 
99  N.  W.  892)— that  it  was  intended  that  In 
case  of  a  total  loss  on  buildings  the  recovery 
shall  be  on  the  bosla  of  the  insurable  value 
as  stated  In  the  policy,  but -that  in  the  case 
of  a  partial  loss  on  bnUdlnga,  or  a  total  or 
partial  loss  on  other  property,  Uie  amount 
of  the  loss  shall  be  recovered,  without  ref^- 
ence  to  the  insurable  value  as  stated  in  the 
iwlicy.  For  instance,  the  law  as  well  as  the 
policy  provides  that,  except  in  case  of  a  total 
loss  on  buildings,  the  amount  of  the  loss 
^11  be  submitted  to  arbltratora,  U  not  agreed 
upon.  It  is  also  provided,  in  the  standard 
form  of  policy  prescribed  by  the  statute,  fliat 
the  amonnt  of  the  loss  or  damage  Is  to  be 
estimated,  except  In  the  case  of  a  total  loss 
on  buildings,  "according  to  the  actual  value 
of  the  Inaored  property  at  the  time  whrn 
such  loss  or  damage  happens,"  and  the  stand- 
ard form  also  provides  that,  exc^  in  case 
of  total  loss  on  buildinga,  the  proofs  of  loss 
shall  state  the  value  of  the  property.  Indeed, 
we  <to  not  understand  tbat  it  is  directly  con- 
tended by  counsel  for  plalntUfo  tliat  the  in- 
surable  value  of  the  building  as  stated  in  the 
policy  is  to  be  used  as  a  basis  for  determin- 
ing the  amount  of  the  recovery  where  the 
loss  is  clearly  not  total. 

[4]  The  basis  of  the  plalutilTs  contention, 
and  of  the  trial  court's  ruling,  seems  to  be 
the  rule  announced  in  Obage  v.  Union  Ins. 
^  Co.,  supra,  that,  where  the  loss  is  greater 
than  the  amount  of  total  insurance,  arbitra- 
tion Is  not  a  condition  precedent  to  recovery 
on  the  policy.  But  It  Is  not  said,  either  di- 
rectly or  by  implication,  m  the  Obage  Case, 
that  the  Insurable  value  stated  in  the  policy 
is  the  basis  for  determining  the  amount  of 
the  loss,  in  case  of  a  partial  loss.  It  is  said 
In  that  case  that  it  was  practically  conceded 
tbat  the  loss  was  greater  tban  the  Insurance, 
and  therefore  that  a  verdict  was  properly 
directed.  The  building  Insured  in  the  Ohage 


Case  was  totally  destroyed,  except  the  foun- 
dation, and  while  not,  strictly  speaking,  a 
total  loss,  yet  it  was  total  as  far  aa  the 
superstructure  was  concerned,  and  it  was 
considered  a  useless  thing  to  submit  the 
amount  of  the  damages  to  refereea.  In  the 
present  case,  as  we  have  said,  it  was  seri- 
ously contended  by  the  defendant  that  the 
actual  loss  was  considerably  less  than  the 
insurance,  and  this  it  was  not  allowed  to 
show.  Had  it  appeared  by  the  evidence  here, 
or  had  It  been  conceded,  that  the  actual  loss 
was  greater  than  the  insurance,  the  rule  of 
the  Obage  Case  would  apply. 

In  Moore  v.  Sun  Fire  Office,  supra,  the 
complaint  alleged  a  total  loss,  and  also  al- 
leged the  actual  amount  of  the  loss.  The 
defendant  denied  both  of  these  allegations, 
and  denied  all  liability  on  the  policy.  It 
was  held  that  the  right  of  arbitration  was 
waived,  and  also  that,  as  it  appeared  con- 
clusively that  the  amoimt  of  the  loss  exceed- 
ed the  total  amount  of  the  insurance,  there- 
fore that  no  appraisal  was  required.  That 
it  was  not  held,  either  In  this  case  or  the 
Ohage  Case,  that  the  insurable  value  con- 
trol in  case  of  a  partial  loss,  is  clearly  ap- 
parent from  the  following  language  from  the 
opinion,  writt^  by  Mr.  Justice  Blllott: 
"The  statute  provides  for  the  recovery  of 
the  full  amount  of  Ghe  valuation  in  case  of  a 
total  loss,  and  the  amount  of  damages  in 
case  of  partial  loss.  In  one  case^  tbe  amount 
of  recovery  Is  determined  by  ptoot  of  the 
fact  of  tbe  total  destruction  of  the  building, 
and  In  the  othor  proof  of  tbe  actual 
amount  of  the  damage^"  To  like  effect  Is 
the  language  of  Mr.  Justice  Lewis  In  N.  W. 
Mutual  Utte  Ins.  Oo.  v.  Rocttesba  Oennan 
Ins.  Co.,  86  Minn,  at  page  S3,  88  N.  W.  at 
page  287,  B6  li.  R.  A.  108:  **If  tbe  loss  oc- 
casioned by  tbe  lire  was  total,  the  stipulated 
value  put  an  end  to  any  inquiry  as  to  tbe 
amount  of  tbe  loss.  The  provision  was 
adopted  for  tbe  purpose  of  avoiding  the  un- 
certainty of  determining  the  value  after  tbe 
fire.  Voe  the  same  purpose,  a  speedy  method 
by  means  of  arbitration  is  provided  for  de- 
tfflmlnlng  tbe  amount  of  damage  in  cases 
where  the  loss  is  only  partlaL"^ 

Our  conclusion  Is  that  it  was  error  to  di- 
rect a  verdict  for  tbe  full  amount  of  the 
policy.  The  question  of  whether  the  loss 
was  total  or  partial  should  have  been  sub- 
mitted to  the  jury,  with  instructions  to  re- 
turn a  verdict  for  tbe  full  amount  of  tbe 
policy  In  case  the  loss  was  found  to  be  to- 
tal, but  If  the  loss  was  found  to  be  partial, 
and  less  in  amount  than  the  total  insiirance, 
to  return  a  verdict  for  the  defendant  If 
the  actual  loss,  though  partial,  was  found 
to  be  greater  tban  the  amount  of  the  insur- 
ance, however,  the  plaintiffs  would  be  enti- 
tled to  a  verdict  for  the  full  amount  of  the 
policy  under  the  rule  In  tbe  Ohage  Case. 

In  determining  tbe  actual  amount  of  a 
partial  loss,  the  insurable  value  as  stated 
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In  tbe  policy  ahould  not  be  naed  as  a  basis ; 
bnt  the  qaestton  should  be  decided  upon  tbe 
evidence  before  the  Jury  that  tends  to  prove 
what  Is  tlie  amount  of  the  actual  losa  and 
damage  sustained  by  the  Insured  from  the 
fire,  the  actual  value  of  the  buUdlng  at  the 
time  of  the  fire,  cost  of  reconstruction,  cost 
of  removing  tbe  ddbrls,  and  amount  ot 
salvage,  all  being  proper  subjects  of  inquiry. 

TlKnigh  the  ruling  la  not  Involved  on  tbts 
ap,peal,  we  have  some  doubt  whether  the 
trial  court  ruled  correctly  in  mdudlng  tlie 
ordinance  relating  to  the  dntlea  of  the  build- 
ing biq>ector  and  ttw  order  of  that  official 
requiring  the  jAaiatlffs  to  take  down  the 
walls  of  tbe  Inmred  building  atta  the  Are. 
Hits  <iaerti<»i  Btiould  be  carefully  considered 
on  a  new  trial,  in  the  light  of  tbe  decision 
in  Larkin  t.  Glens  Falls  Ins.  Co.,  80  Minn. 
ji27,  88  N.  W.  409^  81  Am.  St  Bep^  288.  We 
do  not  decide  it  here,  the  record  being  In- 
sofflcient  to  mable  us  to  do  so;  nor  do  we 
tnttmate  what  our  dedslon  would  be,  were 
ttie  question  befbre  ns. 

Order  reversed,  and  new  trial  granted. 


MgKINNON  et  al.  v.  BED  BIVBB  LUMBER 

CO. 

(Svpreme  Court  of  Minnesota.    Dec  6,  1912.) 

(ByUabuM  by  the  Court.) 

1.  liOOS  AND  LOQOINO  (|  26*)— LuN— "Mah- 
tjAZ.  Laboe  OB  Othxb  Sebvicks." 

The  owner  of  hones,  who  hires  them  to  a 
contractor,  the  latter  UBing  the  horses  in  aid 
of  hauling  and  banking  logs,  and  the  owner  per- 
forming no  "manual  labor  or  other  servicea  in 
connection  with  the  lc«8.  Is  not  entitled  to  a 
lien  on  such  logs,  under  Rev.  Laws  1805,  { 
3624. 

[Kd.  Note.— ^or  other  cases,  see  Logs  and 
Logglnc,  Gent  Dig.  H  00-66;  Dec.  Dig.  }  26.* 

For  other  definitions,  see  Words  and  PtaraseB, 
voL  0,  p.  434S.] 

2.  JuDOUENT  (i  730*)— Res  Judicata. 

A  prior  judgment  in  an  action  by  the 
owner  of  the  horses  against  the  contractor  to 
rtcorer  a  personal  judgment  for  tbe  agreed 
price  of  their  services,  and  against  defendant  in 
this  action  to  establish  and  foreclose  a  lien 
claimed  by  such  owner,  is  held  not  to  estop  de- 
fendant from  now  claiming  that  plaintiffs  ac- 
quired no  lien  on  tbe  logs ;  the  jnagment  being 
merely  a  personal  one  against  the  contractor, 
end  it  appearing  that  the  court  in  such  action 
did  not  and  could  not  adjudicate  such  lien. 

[Ed.  Note. — For  oUior  cases,  see  Judgment. 
Cult.  Dig.  1 1267;  Dec  I>ig.  {  738.*] 

Appeal  from  District  Court,  Hubbard  Coun- 
ty;  B.  F.  Wright,  Judge. 

Action  by  Naish  McKlnnon  and  others,  do- 
ing bualneea  as  McKlnnon  &  La  Palm,  against 
tbe  Bed  River  Lumber  Company.  Verdict 
for  defendant  From  an  order  denying  mo- 
tion for  Judgment  notwithstanding  tbe  ver- 
dict or  for  a  new  trial,  plaintiffs  anwiL  Af- 
firmed. 


Charles  W.  Scrutcbin,  of  Bemidji,  fw  ap- 
pellants. P.  V.  Coppemoll,  of  Park  Bspids, 
for  rsspoDdent 

BUNN,  J.  Plaintiffs  brought  this  action  to 
recover  the  sum  of  fl,296,  tbe  amount  of  a 
claimed  Hen  on  logs  which  had  been  sawed 
and  converted  Into  Inmbw  by  defendant.  At 
tbe  close  of  the  evidence  each  party  moved 
for  a  directed  verdict  The  court  granted  de- 
fendant's motion.  Plaintiffs  afterwards  mov- 
ed for  judgment  notwithstanding  the  verdict 
or  for  a  new  trial,  and  appeal  to  this  court 
from  an  order  denying  this  alternative  mo- 
tion. 

There  are  two  main  questions  for  our  con- 
sideration: (1)  Did  plaintiffs  have  a  valid 
lien  on  the  logs  In  question?  (2)  If  not  Is 
defendant  estopped  from  denying  the  valid- 
ity of  the  lien  by  reason  of  a  former  judg- 
mwt? 

The  tacts  are  as  fcdlows:  John  Sibley  was 
engaged  in  logglnJi  and  lumberii^  In  the  sec- 
ond lumber  district  undur  contract  with  de- 
fendant PlaintllBs  entered  Into  a  written 
contract  with  Sibley,  by  the  terms  of  which 
they  hired  and  M  to  him  12  teams  of  horses 
at  the  agreed  price  of  126  per  month  for  eadi 
team.  These  teams  worked  for  Sildey  in 
hauling  and  banking  the  logs  he  was  under 
contract  to  hanl  and  bank  for  defendant  la 
Palm,  one  of  tlie  plalntllfa,  woriced  for  Stbleor 
in  caring  tor  the  horses,  and  drove  one  of  the 
teams  on  the  work.  He  was  to  receive  940 
per  month  for  bis  senrices,  whidi  was  paid 
by.  defiutdant  Tbe  contractoi^  SiUey,  be- 
came insolvent  Plaintiffs,  after  ^^maiidiwg 
payment  for  the  services  of  their  horses,  both 
of  Sibley  and  defendant,  filed  a  lien  on 
the  logs  tor  sodi  services.  The  lien  state- 
ment as  well  as  the  evidence,  shows  that  the 
amount  claimed  was  only  for  the  labor  of 
the  horses,  at  the  contract  price,  and  did  not 
include  anything  for  the  personal  sorvlces  of 
La  Palm.  whltUi  lud  been  paid  for. 

The  facts  in  relation  to  the  claim  of  res 
adjudicate  are  these:  ^Vithln  three  months 
after  filing  their  Hen  statement  plaintiffs 
brought  an  action  In  the  district  court  for 
Hubbard  county  against  the  defendant  in  this 
action,  the  Bed  River  Lumber  Company,  and 
John  Sibley.  Tbe  rdlef  demanded  was  a 
personal  judgment  against  Sibley  for  the 
amount  of  plaintiffs'  claim  for  the  services  of 
the  horses,  and  a  judgment  adjudging  the 
Hen  and  directing  the  sale  of  the  logs  to  sat- 
isfy the  same.  Neither  defendant  answered. 
Tbe  court  made  findings  of  fact  to  the  effect 
that  the  work  bad  been  done  by  the  horses 
at  the  request  of  Sibley;  that  plaintiffs  had 
filed  a  Hen  stat^ent  and  had  thereafter 
sued  out  a  writ  of  attachment,  and  placed 
the  same  In  tbe  hands  of  the  sheriff,  but  that 
said  writ  was  not  returned,  for  the  reason 
that  the  lumber  company  had  theretofore 
sawed  the  logs  involved  Into  lumber.  As  cou- 
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elusions  of  law.  It  was  determined  "that 
plaintiffs  are  entitled  to  Judgment  against 
the  defendant  Jobn  Sibley  In  the  sum  of  $1,- 
296  damages,  together  with  the  costs  and  dis- 
bursements of  this  action."  The  Judgment 
against  Sibley  was  entered  pursuant  to  this 
decision. 

[1]  1.  If  lOalntUrs'  lien  was  vaUd.  It  Is 
dear  they  are  entitled  to  recover  In  this  ac- 
tl<m  In  conversion.  The  question  Is  whether, 
undw  the  statute*  one  who  hires  horses  to  a 
contractor  la  entitled  to  a  lloi  on  logs,  when 
under  tite  contract  of  hiring  the  owner  is  not 
to  render  pononal  serrlcea  in  c(mnectlon 
with  the  horses.  The  stetnte  (B.  li.  1805,  | 
3S24),  so  tar  as  material  here,  is  as  follows: 
"Whoever  performs  manual  or  other  serrlcea 
for  hire,  In  or  in  aid  of  the  cutting  hauling, 
banking,  driving,  rafting,  toiring,  cribbing  or 
booming  any  logs  •  *  *  shall  have  a  lien 
thereon  for  the  price  or  valae  of  such  labor 
or  services."  This  statute  should  be  con- 
strued liberally;  but  we  must  not,  by  cwi- 
structlon,  do  violence  to  tiie  plain  meaning 
of  the  language  used.  Were  the  services  per- 
formed by  the  horses  hired  to  Sibley  "man- 
ual or  other  services"  performed  by  plain- 
tiffs? In  Martin  v.  WaUefleld,  42  Minn.  176, 
43  N.  W.  960,  6  L.  R.  A.  362,  It  was  held  that 
"manual  labor,"  as  those  words  were  used 
In  the  log  lien  statute  then  In  force,  "In- 
cludes the  use  and  earnings  of  all  Imple- 
ments, instrnmentallties,  or  agencies,  such  as 
ax,  cant  hook,  team,  or  the  like,  which  are 
actually  used  In  and  necessary  to  the  per- 
formance of  such  labor  by  the  lumberman  or 
logger."  Applying  this  rule  to  the  facts  In 
that  case.  It  was  decided  that  where  a  man 
and  a  team  are  employed,  at  a  gross  price  for 
both,  to  haul  or  bank  logs,  his  lien  on  the 
logs  extends  to  the  use  of  his  team.  This 
was  followed  In  Breault  v.  Archambault, 
04  Minn.  420,  67  N.  W.  848,  68  Am.  SL 
Bcp.  545,  in  which  case  It  was  also  decid- 
ed that  one  who  furnishes  a  team  and  a 
teamster  to  a  contractor,  at  a  gross  price  for 
both  per  month,  to  haul  or  bank  logs,  Is  en- 
titled to  a  Hen.  Carver  v.  Bagley,  79  Minn. 
114,  81  N.  W.  757,  was  decided  after  the  law 
was  amended  so  as  to  give  a  Hen  to  one  who 
performs  "manual  or  other  tervice$  for  hire," 
and  Is  important  in  this  connection  ODly  as 
It  again  announces  the  rule  that  the  statute 
Is  a  remedial  one  and  should  be  given  a  broad 
and  liberal  construction. 

It  is  clear  that  the  present  case  Is  not  con- 
trolled by  Martin  v.  Wakefield,  Breault  v. 
Archambault,  or  by  any  decision  of  this 
court.  Here  the  contract  was  only  for  the 
use  of  the  teams  at  an  agreed  price  for  each 
team  per  month.  It  did  not  provide  for  the 
services  of  teamsters,  or  of  men  to  care  for 
or  shoe  the  horses.  The  fact  that  one  of  the 
plaintiffs  was  employed  by  Sibley  under  a 
separate  contract  to  care  for  and  attend  to 
the  shoeing  of  the  horses  does  not  bring  the 
caae  within  either  of  those  cited.   In  addi- 


tion to  the  fact  that  this  employment  of  La 
Palm  was  under  an  entirely  separate  and  dis- 
tinct contract,  the  lien  statement  shows  tliat 
no  lien  was  claimed  for  his  services,  and  the 
evidence  shows  that  they  had  been  paid  for 
before  the  lien  was  filed.  The  case  must  be 
treated,  therefore,  as  If  plaJntifCB  had  per- 
formed no  personal  services. 

The  question  has  bem  decided  adversely 
to  plaintiffs'  contention  In  Wisconsin,  Maine, 
and  Michigan,  under  statutes  Identical  with 
ours.  Lohman  v.  Peterson,  87  Wis.  227,  b8 
N.  W.  407 ;  McAulIffe  v.  Jorgenson,  107  Wis. 
132,  82  N.  W.  706 ;  Edwards  v.  H.  B.  Waite 
Lumber  Co.,  108  Wis.  164,  84  N.  W.  150,  81 
Am.  St  Rep.  884;  Richardson  v.  Hoxle,  90 
Me.  227,  38  Aa  142;  Mable  v.  Sines,  92 
Mich.  545,  52  N.  W.  1007.  Each  of  these 
cases  Is  absolutely  In  point,  and  no  authority 
to  the  contrary  Is  known  to  us.  Indeed,  we 
do  not  see  how  an  opposite  conclusion  could 
be  reached,  except  by  a  main  strength  con- 
struction of  the  words  of  the  statute.  The 
owner  of  horses,  machinery,  or  tools,  who 
leases  his  equipment  to  a  contractor,  certain- 
ly does  not  "perform  manual  labor  or  other 
services  for  hire"  In  aid  of  the  cutting,  haul- 
ing, or  banking  of  logs,  which  the  contractor 
by  himself  and  his  servants  does  under  his 
contract  The  contractor  has  a  Hen  for  his 
own  and  his  employes'  labor,  and  for  the  use 
of  all  instrumentalities.  Including  teams, 
which  are  actually  used  In  and  necessary  to 
the  performance  of  such  labor  by  the  con- 
tractor and  his  employes.  Sibley  doubtless 
would  have  a  Hen  upon  the  logs  for  bis  own 
and  bis  employes*  services,  lacluding  tbe 
services  of  the  teams  with  which  they  work- 
ed. This  Is  the  rule  of  Martin  v.  Wake- 
field and  Breault  v.  Archambault  supra,  and 
Is  also  the  rule  in  Wisconsin,  lillchlgan,  and 
Maine.  But  we  must  bold  that  the  owner 
of  teams  or  Instrumentalities,  who  leases  or 
hires  them  to  a  lumberman,  or  logger,  and 
who  does  not,  by  himself  or  by  his  servants, 
perform  manual  labor  or  other  services,  is  not 
entitled  to  a  Hen  on  logs  for  the  services  of 
such  horses  or  instrumentalities.  A  contrary 
holding  would  not  only  be  against  the  plain 
words  of  tbe  statute,  and  the  decisions, 
but  It  would  open  the  door  to  abuses.  If 
an  owner  of  horses  leased  to  a  lo^er  is 
entitled  to  a  Hen,  so  Is  the  owner  of  any 
equipment  machinery,  or  tools  leased  to  a 
logging  contractor.  And  why  not  the  grocer 
or  butdier,  that  supplies  the  camp  of  the 
contractor?  Or  tbe  merchant,  that  sells  the 
men  tbelr  clothing? 

[2]  2.  The  claim  that  defendant  la  estopped 
by  the  Judgment  In  the  former  action  is  whol- 
ly untenable.  While  in  that  suit  plaintiff 
claimed  a  Hen  on  the  logs,  and  asked  to 
have  it  established  and  the  logs  sold  to  sat- 
isfy it.  It  is  perfectly  dear  from  the  judg- 
ment and  findings  that  the  matter  of  the 
Hen  was  not  and  could  not  be  litigated.  The 
Judgment,  which  followed  the  conclusions  of 
law,  waa  simply  a  personal  Jndgmait  against 
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John  SIbler.  The  dedalon  does  not  And  that 
plalntUCs  had  a  lien  which  was  ralid;  In- 
deed, It  finds  the  contrary,  as  It  is  recited 
that  an  attachment  was  issued,  but  not  re- 
turned, because  the  logs  bad  been  sawed  into 
lumber.  An  attachment  of  the  logs  was 
necessary  to  an  adjudication  that  plaintiffs 
had  a  Hen  which  they  were  entitled  to  en- 
force. Grimn  T.  CSiadboame.  32  Minn.  126, 
IS  N.  W.  647. 

We  find  no  other  points  that  require  dis- 
cussion. Ttie  decision  of  the  trial  court  was 
correct. 

Order  affirmed. 


TATLOB  T.  FIRST  NAT.  BANK  OP  MIN- 
NEAPOLIS. 
(Sopreme  Court  of  Minnesota.    Dec  6,  1812.) 

fflyUobiH  fry  the  Court.) 

Baivkb  and  Banking  (S  139*>— Checks— Br- 
rscT  —  AasiGNUBNT  OF  Dbawbb's  Funds  — 
BioHT  TO  Stop  Patubnt. 

The  answer  of  a  bank  to  a  suit  brought 
by  the  payee  of  a  check  drawn  on  ample  funds 
on  deposit  averred  that  before  the  check  was 
presented  for  payment  the  drawer  notified  the 
bank  that  the  check  was  without  considera* 
tion  and  was  obtained  by  fraud,  and  directed 
the  bank  not  to  pay  the  same,  and  that  during 
all  the  time  that  the  drawer  had  had  funds  on 
deposit,  and  long  prior  thereto,  the  custom  and 
usage  prevailed  among  banks  and  their  depoa* 
itors  in  the  city  and  state  where  were  all  the 
parties  that  before  a  check  is  presented  for  pay- 
ment the  drawer  has  the  rl^t  to  revoke  the 
author!^  of  the  bank  to  pay,  held  not  demur- 
rable. 

[Ed.  Notfc— For  otiier  cases,  see  Banks  and 
Banking,  Gent  Dig.  H  406-400;  Dec  Dig.  | 
139.*1 

Appeal  from  District  Oonrt,  Bennepin 
County;  B.  F.  Walte,  Judge. 

Action  by  Sam  Taylor  against  the  First 
National  Bank  ot  Minneapolis.  From  an  or- 
der OTermling  a  demurrer  to  defendant's 
answer,  plaintiff  appeals.  Affirmed. 

Frank  £].  CUulte,  of  Minneapolis,  and  En- 
gene  Bryan,  of  St  Paal,  for  appellant  Lan- 
caster, Simpson  &  Pnrdy,  of  Minneapolis,  for 
respondent 

• 

HOI/T,  J.  The  complaint  allies  and  the 
answer  admits  the  execution  and  delivery 
of  the  Chech,  its  indorsement  and  present- 
ment tor  paymrait  by  plaintiff,  and  the  refus- 
al of  the  defendant  bank  to  pay,  although  It 
had  sufficient  funds  of  the  drawer  on  deposit 
with  which  to  pay.  The  answer,  by  way  of 
defense,  alleges  that  the  drawer  of  the  check, 
before  plaintiff  presented  the  same  to  the 
bank  for  payment,  ordered  payment  stopped, 
and  directed  defendant  not  to  pay  the  same, 
on  the  ground  that  plaintiff  obtained  it  from 
the  drawer  by  fraud  and  without  considera- 
tion. It  Is  also  averred  that  at  the  time  the 
check  was  drawn,  and  for  a  long  time  prior 
thereto,  a  custom  and  usage  prevailed  be- 
tween the  banks  and  their  depositors  through- 


out the  state  that  a  bank  withhold  and  re- 
fuse payment  of  a  check  drawn  for  a  part  of 
the  amount  on  deposit,  whenever  the  drawer 
thereof  notified  the  bank  so  to  do  prior  to 
the  presentation  of  the  check  for  payment. 

This  court,  In  Wasgatt  t.  First  Nat  Bank, 
117  Minn.  9,  134  N.  W.  221,  held  that  a 
check  is  a  pro  tanto  assignment  of  the  funds 
of  the  drawer  on  deposit  with  the  drawee 
bank,  so  that,  if  the  bank  refuses  payment 
when  It  has  sufficient  funds  of  the  drawer  on 
deposit,  the  payee  may  maintain  an  action 
against  the  bank  upon  the  check.  Plaintiff 
insists  that  it  necessarily  follows  that  the 
drawer  cannot  stop  payment,  or  revoke  the 
authority  of  the  bank  to  pay;  for,  as  far  as 
be  la  concerned,  the  mon^  belongs  to  the 
payee.  We  do  not  think  the  decisions  of  this 
court  point  to  the  conclusion  contended  for 
by  appellant,  nor  do  those  of  any  other  court 
committed  to  the  doctrine  that  a  check  Is  an 
assignment  pro  tanto  of  a  depositor's  funds, 
unless  It  be  that  of  Illinois.  We  are  now 
speaking  of  a  check  in  the  bands  of  the 
payee,  and  not  of  one  that  has  In  due  course 
of  business  been  transferred  to  a  bona  fide 
holder  for  value.  It  is  manifest  that  the  ex- 
ecution and  delivery  of  a  check  to  the  payee 
does  not,  of  Itself,  transfer  the  amount  of 
the  deposit,  represented  by  the  check  to  the 
payee,  so  that,  without  more,  the  bank  holds 
the  funds  for  the  payee.  Therefore  the 
courts  which  have  adopted  the  rule  that  a 
check  is  a  pro  tanto  assignment  of  the  draw- 
er's funds  also  recognize  the  t&ct  that  the 
assignment  does  not  become  fully  consummat- 
ed until  the  check  is  presented  for  payment 
Before  that  la  done  the  depositor  may  in 
various  ways  make  nugatory  the  tentative  as- 
signment made  by  the  check  against  the 
funds  on  deposit  For  instance,  he  may  go 
to  the  bank  before  the  check  drawn  by  blm 
is  presented  and  withdraw  the  whole  deposit, 
or  he  may  have  exhausted  the  same  by  sub- 
sequent checks  presented  and  paid  before  the 
one  upon  which  the  right  to  hold  the  bank  Is 
sought  In  the  decision  in  Wasgatt  v.  Bank, 
supra,  it  is  clearly  intimated  that  between 
the  execution  of  a  check  and  Its  presentment 
for  payment  occurrences  may  intervene  to 
prevent  the  consummation  of  the  assignment 

This  is  In  line  with  the  language  of  the 
court  In  Northern  Trust  Co.  t.  Rogers,  60 
Minn.  208,  62  N.  W.  273,  61  Am.  St  Bep.  626, 
wherein  the  status  of  the  bank  with  rela- 
tion to  a  checkholder  is  thus  stated:  "Be- 
fore a  demand  for  payment  no  assignment 
exists,  no  obligation  has  been  created,  no 
privity  has  grown  up,  and  the  very  right  of 
the  bank  to  pay  may  be  taken  away  by  any 
one  of  a  great  number  of  occurrences;  that 
the  act  of  presentment  and  demand,  before 
any  of  these  occurrences  has  taken  place,  is 
that  which  creates  at  once,  by  the  usage  of 
business  and  understanding  of  ell  concerned, 
the  obligation,  the  privity,  and  the  appro- 
priation, or  at  least  the  right  to  claim  an 
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appropriation."  In  the  well-considered  case 
ot  Raeeser  t.  Nat  Exchange  Bank,  112  Wis. 
591,  88  N.  W.  618,  66  L.  R.  A.  174,  88  Mn. 
St  Rep.  979,  b;  a  court  wbich,  prior  to  the 
enactment  of  tbe  nnUonn  negotiable  Instm- 
ment  law,  adopted  and  adhered  to  the  same 
rule  as  this  court  In  the  Wasgatt  Case,  su- 
pra, it  is  said  that  it  a  bank  Is  notified  by 
the  drawer  of  a  check  not  to  pay  because  the 
payee  therein  procured  It  without  considera- 
tion or  by  fraud,  the  bank  pays  at  Its  peril. 
In  Weiand'B  Adm'r  t.  State  Nat  Bank,  112 
Ky.  310,  65  S.  W.  617,  66  S.  W.  26,  56  L.  R. 
A.  178,  the  court  concludes  that  there  "is  no 
good  r^Bon  why,  as  between  the  immediate 
parties  to  the  check,  where  innocent  parties 
are  not  affected,  the  drawer  may  not  revoke 
or  countermand"  a  t^eck.  And  neither  do 
we  see  any  good  reason  for  either  a  rule  of 
business  or  law  wUch  will  throw  the  risk 
upon  a  depositary  or  bailee  holding  a  fund 
under  a  contract  or  obligation  with  tbe  de- 
positor alone  to  determine  at  his  peril  who 
is  entitled  to  part  thereof  after  notice  from 
the  depositor  that  the  instrument  by  which 
another  clalnui  the  right  to  snch  part  is  for 
some  reason  invalid. 

Nor  can  It  be  said  that  by  the  decisions  In 
this  state,  or  by  deductions  therefrom  it  is 
settled  law  that  the  drawer  of  a  check  may 
not,  before  the  same  ts  presented  for  pay- 
ment revoke  tbe  bank's  authority  to  pay; 
hence  there  Is  nothing  to  prevent  the  business 
custom  and  Ufiage  pleaded  In  the  answer 
from  Controlling  the  disposition  of  the  case. 
The  general  custom  and  usage,  according  to 
which  a  business,  as,  for  Instance,  that  of 
banking,  la  carried  on  in  a  state,  t>ecomes  In 
the  nature  of  a  law  pertaining  thereto,  so 
that  parties  may  be  said  to  contract  with  ref- 
erence to  It.  Clarke  v.  Hall  &  Docey  Lum- 
ber Co.,  41  Minn.  105,  42  N.  W.  786.  Mr. 
Justice  Mitchell,  in  Northern  Trust  Co.  v. 
Rogers,  supra,  with  r^ard  to  tbe  matters 
here  Involved,  su^ests  "that  this  entire  ques- 
tion Is  one  which  should  be  determined  more 
upon  conslderatlona  of  business  usages  and 
business  policy  than  of  mere  theoretical 
knowledge."  Applying  the  ^rule  Indicated, 
the  solution  Is  clear;  for  the  answer  allies 
that  the  custom  and  usage  prevails  between 
all  banks  in  the  state.  Including  the  city 
wherein  Is  defendant's  bank,  and  their  de- 
positors, that  before  a  check  is  presented  for 
payment  the  drawer  has  the  right  to  stop 
payment  thereof.  Since  a  depositor  of  a 
bank  may  at  any  time,  by  drawing  ont  his 
whole  deposit  prevent  payment  of  a  check 
previously  drawn  by  him,  so  that  no  claim 
whenever  could  be  made  by  the  payee  agaiust 
tbe  drawee  bank,  we  apprehend  no  inconven- 
ience or  Injustice  will  result  from  a  recogni- 
tion by  the  court  of  the  business  usage  plead- 
ed In  the  answer  and  admitted  by  tbe  de- 
murrer. The  practice  and  usage  pleaded  be-' 
comes  part  of  the  legal  contract  or  obliga- 
tion between  the  depositor  and  tbe  bank  un- 


der wbich  the  funds  deposited  are  to  be  paid 
out  so  that  tbe  checks  drawn  against  the 
deposit  necessarily  become  subject  thereto, 
at  least  bo  long  as  such  checks  remain  in 
tbe  hands  of  the  payeee. 

The  defoidant  asks  us  to  go  further,  and 
determine  that  a  depositor  may  stop  pay- 
ment  of  a  check  after  It  has  passed  Into  the 
hands  of  a  bona  fide  Innocent  .holder.  We 
deem  It  Inexpedient  to  discuss  or  determine 
that  question  on  this  appeal,  tot  it  Is  not 
Involved  in  the  demurrer. 

This  cause  having  been  set  down  for  oral 
argument  In  vlolatimi  <tf  rule  16  (44  N.  W. 
Iv),  no  costs  will  be  allowed. 

Order  affirmed. 


OIL  WELL  SUPPLY  CO,  T.  HacMUBPHY. 
(Supreme  Court  of  Minnesota.  Dee.  6,  1912.) 

(SyllahuM  by  the  Court.) 

1.  Bills  and  Nvies  ({  86*)—Dbavtb— Con- 
tbaot  to  honob. 

One  Hukill,  residing  In  PttUbnrgh,  Pc. 
Bent  a  telegram  to  the  defendant  a  rendent  Ot 
this  state,  reading:  "Will  you  wire  me  tbat  yoo 
will  honor  draft  for  $800?"  Defendant  tele- 
grapbed  back,  "I  wUL'*  Thereupon  BukUI  pre- 
sented draft  for  SSOO,  drawn  on  defendant  to 
HnklU'B  order,  and  the  two  telegrama,  to  plain- 
tiff, which  parchased  tbe  draft  on  the  itreDgth 
of  the  telegrams,  field,  that  the  telegrams 
created  an  agreement  on  the  part  of  defendant 
to  honor  the  draft 

[Ed.  Note.— For  other  caaeB,  tee  Bills  and 
Notes,  Cent  Dig.  ||  149-182:  Dee.  Dig.  |  8B.*] 

2.  Bills  and  Nom  (|  3e9»)--DEAm— Coh- 
TBAOT  TO  Honor— -Fabol  Evidence. 

As  against  plaintiff,  the  purchaser  of  the 
draft,  defendant  could  not  tbow  that  HnUll  bad 
tailed  to  comi^  with  the  condition  upon  whicb 
defendant  had  consented  to  telegraph  oil  agree- 
ment to  honor  Hnkill's  draft;  there  being  no 
proof,  or  offer  to  prove,  that  plaintiff  knew  of 
the  arrangement  between  Hukill  and  defendant 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  961;  Dee.  Dig.  |  369.*] 

Appeal  from  District  Court  Big  Stone 
County;  S.  A.  Flaherty,  Judge. 

Action  by  the  Oil  Well  Supply  Company 
against  George  MacMurphy.  From  an  order 
directing  a  verdict  for  plalntlfl ,  and  from  an 
order  denying  a  new  trial,  he  appeals.  Af- 
firmed. 

Ray  O.  Farrington,  of  OrtouviUe,  for  ap- 
pellant   Cliff  ft  Porcell,  of  Ortonvllle,  for 

respondent 

HOLT,  J.  The  action  Is  for  a  brea<±  of 
an  alleged  agreement  to  honor  a  draft  Tbe 
court  directed  a  verdict  for  plaintiff,  and  de- 
fendant appeals  from  an  order  denying  him 
B  new  trial. 

These  are  the  uncoutroverted  facts:  One 
Hukill,  residing  and  doing  business  at  Pitts- 
burgh, Pa.,  applied  to  plaintiff  to  cash  or 
buy  a  sight  draft  for  $300  drawn  by  Hukill 
payable  to  his  own  order  upon  defendant 
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a  relattve  at  HnkUl  reUdlng  at  OrtonTllle, 
UiniL  Plaintue  promM  to  do  w,  if  da- 
fOidftnt,  hj  ttiepam,  would  acne  to  ac- 
cept tbe  draft  Tti«eiv<n>>  aa  the  uune  day. 
to  wtt.  December  80,  1807,  Haklll  Bent  a 
teleKram  to  defendant  at  OrtonvUle.  read- 
ing  :  "Will  yon  wire  me  tliat  you  will  honor 
draft  for  fSOOr'  Tbe  same  day,  In  reaponse 
to  Bald  message  defendant  eeut  a  ttfeEram 
from  OrtoDTUle  to  B.  M.  Hnklll  at  Pitts- 
burgh, wblcb  reads:  "I  wUL"  HnklU  there- 
upon presented  the  draft  and  the  two  tele- 
grams to  i^alntiff.  which  bou^t  the  draft, 
and  in  due  course  of  ImslneBB  caused  It  to  be 
presmted  to  defendant  fn  acceptance  and 
payment  Defendant  refused.  When  plain- 
tier  learned  this.  It  wrote  defendant  aa  fol- 
lows: "Oil  Well  Supply  Oo^  Pittsburgh,  Fa.. 
January  7.  IMS.  Subject  A  M.  HuUU 
draft  Mr.  Geo.  HacMurphy,  OrtonvUle, 
Minn.— Dear  Sir:  On  December  81st  ve 
cashed  for  Mr.  B.  M.  HukiU  a  sight  draft 
drawn  on  yon  for  $800,  wbidi  has  been  re- 
turned to  us  imder  protest  marked  'Pay- 
ment refused' ;  tbe  fees  amounting  to  $3.08. 
We  advanced  said  money  on  the  strength  of 
the  telegram  from  yon  to  Mr.  Hnklll,  dated 
December  SOtb,  reading  'I  will,*  which  be 
told  us  was  In  reply  to  a  telegram  sent  to 
you  by  htm  on  December  SOth,  reeding.  'Will 
you  wire  me  that  you  will  honor  draft  for 
$300r  We  would  like  to  know  at  once  your 
reason  for  not  honoring  tbe  draft;  also 
whether  or  not  your  telegram  reading,  'I 
will,'  was  In  answer  to  a  telegram  sent  by 
Mr.  Huklll  to  you,  as  quoted  above.  Tmst- 
ing  to  bear  from  you  by  return  mall,  and 
thanking  you  In  advance,  we  remain,  yours 
truly,  [Signed]  Louis  Brown,  Trees."  To 
this  letter  defendant  at^nded  this  reply: 
"IjOuIs  Brown — Dear  Sir:  I  will  say.  In  re- 
ply to  the  above,  that  my  telegram,  *I  will,' 
was  In  answer  to  above  tel^ram  from  Mr. 
Huklll  on  December  SOtb.  I  was  out  of 
funds  myself,  and  tendered  a  check  from  Mr. 
H.,  and  It  was  not  acc^>ted ;  hence  the  pro- 
test I  presume  this  Is  all  cleared  up  ere 
thte.  Tours  truly,  [Signed]  Geo.  MacMur- 
phy." 

[1]  It  seems  to  us  that  the  two  telegrams 
constltnte  a  clear  and  definite  contract  on 
the  part  of  defendant  to  honor  a  draft  for 
$300.  Tbe  manifest  purpose  of  Huklll's  tel- 
egram was  to  get  defendant  to  agree  to  hon- 
or or  accept  a  draft  It  was  not  to  ask 
for  a  telegram,  except  as  a  means  of  con- 
veying an  agreement  or  refusal  to  honor  tbe 
proposed  draft  There  can  be  no  doubt  that 
plaintiff  took  tbe  telegrams  to  be  an  agree- 
ment by  defendant  to  honor  tbe  draft  De- 
fendant appears  to  be  an  intelligent  pro- 
fessional man,  and  It  la  safe  to  assume  that 
he  was  not  unacquainted  with  business  meth- 
ods. Hence  be  must  have  Inferred  from  tbe 
tel^ram  that  Huklll  wished  to  n^otlate  the 
draft  on  the  strength  of  defendant's  agree- 
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meat  to  honor  It  That  defoidaid  so  under- 
stood the  purport  of  the  telegram  admits 
of  no  doubt  when  tbe  subsequent  correspond- 
ence between  him  and  plaintUf  Is  considered. 
In  construing  written  contracts,  tbe  meaning 
of  tbe  language  onployed,  takoi  in  Its  ordi- 
nary and  popular  sense  with  reference  to 
the  matter  In  hand,  controls  unless,  whoi  so 
viewed,  an  ambiguity  stiiU  remains.  If  there 
be  uncertainty  after  thus  examining  the 
tLgnesmmt,  the  situation  of  ttie  parties  and 
the  circumstances  surrounding  the  transac- 
tion may  be  considered  in  order  to  arrive 
at  the  true  and  Intoided  meaning  of  the 
ambiguous  expressions  used.  However,  we 
cannot  find  any  ambiguity  In  the  telegrams 
c<mstitntlng  Uie  agre^ent  here  when  ap- 
plied to  the  subject-matter.  In  contracts  made 
1^  telegrams,  tbe  fewest  insslble  words  are 
used,  and  often  omitted  words  in  a  message 
are  to  be  supplied  from  the  sense  or  context 
of  a  message  to  wbldi  it  Is  an  answer.  This 
Is  so  usual  an  occurrence  In  the  business 
world  that  courts  must  take  notice  of  the 
fact  Upon  tbe  undisputed  foots,  plaintifl 
was  entitled  to  recover,  and  the  court  rightly 
directed  tbe  verdict  unless  there  was  error 
in  excluding  certain  sridenoe  offered  by  de- 
fendant 

[2]  Tbe  defendant  offered  to  prove  that 
Ions  prior  to  Decranber  SO,  1907.  be  bad  been 
In  the  habit  of  honoring  drafts  made  upon 
him  by  Huklll;  that  during  such  time  de- 
fendant was  in  possession  of  valuable  sto(& 
pledged  by  Huklll  to  secure  defendant  against 
loss  from  snch  acceptances;  that  prior  to 
said  date,  after  he  had  surrendered  this 
stock,  Huklll  requested  defendant  to  honor 
further  drafts,  whereupon  defendant  stated 
he  would  not  do  so  unless  his  (defendant's) 
financial  condition  at  the  Bank  at  Orton- 
vUle was  such  that  be  could  conveniently  do 
BO,  and  that  HakUl  should  also  again  pledge 
with  defendant  the  secnrltles  he  before  bad ; 
that  he  told  Huklll  not  to  draw  any  drafts 
on  the  defendant  until  he  had  first  wired  to 
determine  whether  defendant  would  honor 
them,  and  that  no  sncdi  telegram  or  request 
should  be  sent  to  defendant  unless  HuklU 
should  at  the  same  time  place  the  said  se- 
curities with  defendant;  and,  further,  that 
when  defendant  received  the  telegram,  and 
he  answered  tbe  same.  It  was  with  the  ex- 
pectation that  the  secnrlty  would  be  sent 
him,  that  Buch  security  was  not  sent  and 
defendant  was  In  such  financial  condition 
In  his  accounts  at  the  bank  that  be  could 
not  conveniently  honor  the  draft  We  fall 
to  see  how  tbe  proffered  proof  could  affect 
the  plaintiff,  which  bought  the  draft  on  tbe 
strength  of  the  tel^rams.  Defendant  did 
not  offer  to  show  that  plalntifr  had  any 
knowledge  of  either  the  first  arrangement 
under  which  defendant  honored  Huklll's 
drafts,  or  this  last  on& 

The  order  must  be  afflnnei. 
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AMES  T.  BRAlfDVOLD. 
(Sapreme  Court  of  Minnesota.   Dec.  6,  1012.) 

(Svllabtu  J>v  the  Court.) 

L  PUUDINO  (§  350*)  —  CONSTBUOnON  — 
JCDOHENT  ON  PLBADINaS. 

In  deciding  whether  a  complaint  states  a 
caaae  of  action,  when  the  question  is  raised 
for  the  first  time  at  the  trial  on  a  motion  for 
judgment  on  the  pleadings,  plaintiff  is  entitled 
to  evenr  intendment  and  mference  which  a  jury 
might  legittmatel;  draw  from  its  aUegatious, 
and  the  motion  Bboold  be  denied,  if  the  com- 
plaint can  be  BUtalned  by  the  moat  liberal 
construction. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  10B8,  1064,  1070-1077 ;  Dec 
I>ig.  S  »50.*1 

2.  Landlobd  and  Tenant  (|  164*)— Dbfbc- 
TiVB  Pbeiiibbs  — Injubub  to  Lxoknbeb  — 

LAKDLOBO'a  LlABZLITT. 

If,  at  the  time  of  a  lease,  the  demiaed 

premises  are  in  a  defective  and  dangerous  con- 
dition, which  is  known  to  the  landlord,  and 
concealed  from  the  tenant,  the  former  ia  liable 
to  the  tenant,  or  bis  licensee,  who,  without 
negligence  on  his  part,  is  injured  by  reason  of 
such  dangeroas  condition,  although  the  land- 
lord does  not  covenant  to  make  repairs. 

[EkL  Mote. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  680-041;  Dec.  Dig. 

f  le*.*] 

8.  Landlobd  and  Tehant  (I  168*)— Dsrw- 

TIVE  PbEHIBES  —  IlTJUSIBS  TO   LaCIHSEB  — 

Complaint. 

Complaint  in  this  case  construed,  and  held, 
as  against  an  objection  raised  for  the  first 
time  on  a  motion  for  judgment  on  the  plead- 
ings, to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Gent  Dig.  »  644-616,  663-667, 
681-684;  Dec.  Dig.  1  169.^] 

(AdiiHonal  BvUaiua  by  BdttorM  Btaf.) 

4.  Landlobd  and  Tenant  (1  164*)— Dah- 
OEBons  Pbbuibeb— Landlobd^s  Lxabiutt— 
Pbomisb  to  Bspaib. 

Where  there  is  no  agreement  by  a  landlord 
to  repair  the  demised  premises,  and  he  is  not 
guilty  of  fraud  or  concealment  as  to  their  con- 
dition and  defects,  and  the  defects  are  not  secret, 
but  obvious,  the  landlord  is  not  liable  to  the 
tenant,  or  to  an^  person  entering  under  Us 
title  or  by  Us  invitation,  for  injuries  sustained 
by  reason  of  their  unsafe  condition. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  Si  630-641;  Dec  Dig. 
8  164.*] 

5.  Landlord  and  Tenant  (I  164*)— Defec- 
tive Pbemisbb— Pbouibe  to  Refaib. 

Where  a  landlord  has  agreed  to  repair,  he 
is  liable  for  injuries  caused  to  the  tenant  or 
Us  licensees  by  reason  of  the  defective  con- 
dition of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent.  Dig.  U  680-641;  Dec.  Dig. 
I  164.*] 

6.  Landlobd  and  Tenant  (|  170*>— Defec- 
tive Premises  —  Nuisance  —  Injubies  to 
Thibd  Pebsons. 

Where  a  landlord  demises  premises  with 
a  nuisance  on  them,  he  is  presumed  to  author* 
Ize  Its  continuance,  and  is  liable  to  tUrd  per* 
sons  subsequently  Injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  685-690;  Dec  Dig. 
i  170.*J 

Appeal  from  District  Court,  Bice  County; 
Arthur  B.  Childress,  Jn^e. 


Action  by  Etta  M.  Ames  against  A.  T. 
Brandvold.  From  a  Judgment  for  defendant 
on  the  pleadlngB,  plaintiff  appeals.  BeTOsed. 

Robert  Mee,  of  Faribault,  for  appellant 
Thos.  U.  Quinn,  of  Faribault,  for  respondent 

BUNN,  J.  This  is  an  action  to  recover 
for  [>ersoQal  Injuries  sustained  by  plaintiff 
while  a  guest  of  a  tenant  of  defendant  De- 
fendant interposed  an  answer,  which  was, 
in  substance,  a  general  denial.  The  conrt, 
on  defendant's  motion,  granted  Judgment 
on  the  pleadings,  and  from  the  Judgmoit 
entered  on  this  order  plaintiff  appealed. 

[1]  The  Qneetlon  here  Is  whether  the  com- 
plaint states  a  cause  of  action,  under  tbe 
very  liberal  rales  of  constraction  that  must 
be  adopted  when  the  objection  Is  raised  for 
the  first  time  on  the  trial,  on  a  motion  for 
judgment  on  the  pleadings.  There  Itf  no 
doubt  that  on  such  a  motion  plaintiff  is  en- 
titled to  every  intendment  and  Inference 
which  a  Jury  might  legitimately  draw  from 
the  allegations  of  the  complaint  The  test 
is  not  whethOT  a  demurrer  would  be  sus- 
tained. The  motion  should  be  denied  If  the 
complaint  can  be  sustained  by  the  most  lib- 
eral constractlon.  Dunnell's  Digest,  {  7604. 
cases  In  note.  This  clearly  ought  to  be  the 
rule.  A  Judgment  on  the  pleadings  may  fore- 
close the  plaintiff  absolutely,  though  be  In 
fact  have  a  good  case;  while  a  ruling  i^lDSt 
the  complaint  on  a  demurrer  Is  not  ordina- 
rily final,  because  of  tbe  right  nmallT  grant- 
ed plaintiff  to  amend. 

The  complaint  in  substanoe  is  as  follows: 
Defttidaot  owns  a  lot  In  Faribault,  on  whidi 
be  maintains  a  dw^llng  bonse  and  ai^iur- 
tenanees.  Including  an  ontboase.  Duriiw  all 
the  tlmea  mentioned  In  the  complaint  this 
lot,  hous^  and  a^artenancea  were  and  are 
leased  to  a  tenant,  who  occiuiieB  tbe  prem- 
ises as  -a  home.  Tbe  outhouse  was  placed 
over  a  deep  excaTatlon,  an  abandoned  well, 
contrary  to  an  ordinance  of  the  city.  De- 
fendant carelessly  and  negligently  allowed 
the  timbers  aupporUng  the  floor  to  become 
rotten  and  unsafe^  and  carelessly  and  neg- 
ligently failed  to  repair  the  same.  These 
timbers  were  concealed  from  view,  and  tbe 
rotten  and  unsafe  condition  tbereof  could  not 
be  discovered  by  pmons  using  tbe  ontbonse. 
Plaintiff  was  a  guest  of  the  lessee,  and  In 
using  the  outhouse  tbe  floor  gave  way,  owing 
to  the  rotten  condltl(m  of  tbe  timbers  sap- 
porting  It  Plaintiff  th^eby  sustained  in- 
juries, for  which  she  seeks  to  recover  dam- 
ages in  this  action. 

[4]  The  trial  court  held  that  in  the  absence 
of  allegations  of  an  agreement  by  tbe  land- 
lord to  repair,  or  that  be  knew  of  the  dan- 
gerous trap  on  the  premises  and  concealed 
Its  existence  from  the  tenant,  the  complaint 
stated  uo  cause  of  action.  The  proposition 
Is  well  settled  In  this  state,  as  it  is  elae- 
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v^en,  that  where  ttim  Is  no  agreement  by 
the  landlord  to  repair  the  demised  premises, 
and  he  la  not  gnU^  of  any  frand  or  cuiceal- 
ment  as  to  their  safe  condition,  and  the  de- 
fects In  the  premises  are  not  secret,  but  ob- 
vious, the  tenant  t^es  ttie  risk  of  their  safe 
occupancy,  and  the  hudlord  Is  not  liable  to 
him,  or  to  any  person  entering  ^  under  his 
title  or  his  InTltatlon,  for  ta^nrlaa  sus- 
tained by  reason  of  their  unsafe  cmidltlon. 
Harpel  t.  Fall.  68  Minn.  620,  66  N.  W.  018; 
Wilkinson  v.  CSanson,  20  Minn.  01, 12  N.  W. 
147;  Kmeger  t.  rerrant.  20  Minn.  886,  18 
N.  W.  168,.  43  Am.  Bw.  228.  We  have  no 
desire  to  d^rt  from  the  doctrine  of  these 
cases;  hut  their  authority  should  be  con- 
fined to  the  principles  th^  decide^  and  not 
ortended. 

LiJ  For  Instance,  when  there  Is  an  agree- 
ment by  the  landlord  to  mnlr,  he  Is  liable 
for  Injuries  caused  to  the  tenant  or  his  li- 
censee by  reason,  of  a  defective  condition 
of  tbe  demised  pronlses.  Bamm  Ued- 
loft.  06  Minn.  474,  104  N.  W.  280;  Good  t. 
Voo  Hemert,  U4  Minn.  803.  181  N.  W.  466. 

[I]  So,  also,  whore  the  landlord  demises 
premises  with  a  nuisance  upon  than,  be  Is 
presumed  to  authorize  Its  continuance,  and 
is  liable  to  third  persons  subsequently  in- 
jured thereby.  For  example,  when  a  house 
is  in  such  a  ruinous  coudltion  at  the  time 
of  the  demise  that  it  subsequently  falls  upon 
and  injures  an  adjacent  building,  or  persons 
or  property  lawfully  therein,  be  Is  liable  for 
the  injuries.  Start,  C.  J.,  in  Harpel  t.  Fall, 
supra.  This  is  substantially  the  "concealed 
trap"  doctrine,  and  has  abundant  support 
both  In  reason  and  authority. 

[2]  If  there  is  a  concealed  danger  on  the 
premises,  known  to  the  landlord  and  un- 
known to  the  tenant  at  the  time  of  the  lease, 
tbe  landlord  is  liable  to  the  tenant  or  to  his 
licensees,  who  ma;  without  negligence  be 
Injured  thereby,  though  tbe  landlord  does 
not  coTenant  to  make  repairs.  Kayser  t. 
Ltndell,  73  Minn.  123,  76  N.  W.  1038;  24 
Cyc.  1114.  Moore  t.  Parker,  63  Kaa  52,  64 
Pac.  075,  63  L.  R.  A.  778.  and  Coke  T.  6ut- 
kese,  80  Ky.  598,  44  Am.  Rep.  490,  are  cases 
in  their  tacts  very  similar  to  tbe  case  at 
bar,  in  which  the  above  doctrine  was  ap- 
plied. 

[3]  If,  therefore.  In  the  instant  case,  the 
complaint  can  reasonably  be  construed  as 
alleging  the  dangerous  condition  of  the  prem- 
ises at  the  time  of  tbe  tease,  and  that  this 
was  concealed  from  the  tenant,  it  states  a 
cause  of  action.  It  Is  alleged  that  the  out- 
house was  placed  over  a  deep  excavation, 
and  that  defendant  allowed  the  timbers  sup- 
porting tbe  Boor  to  become  rotten,  and  neg- 
lected to  renew  or  repair  the  same,  though 
be  knew  or  should  have  known  they  would 
soon  become  "decayed,  rotten,  and  weaken- 
ed." It  is  aliped  that  these  timbers  wore 
concealed  from  view,  "that  the  condition 


thereof  could  sot  be  discovered  by  a  person 
ordinarily  airing  the  same,"  and  that  the 
place  was  a  "concealed  and  dangerous  trap." 
It  Is  not  dear  that  the  pleader  intended  to 
allege  that  the  conditions  were  known  to 
the  landlord  and  concealed  from  the  tmant 
at  Oie  time  tbo  lease  was  entered  Into;  but, 
as  against  a  motion  for  jnd^ent  on  the 
pleadings,  we  think  tbs  complaint  may  fair- 
ly be  so  construed.  It  amiears  that  there 
had  been  a  trial  of  the  case,  resulting  In  a 
verdict  fbr  plaintiff,  and  that  the  trial  court 
granted  a  new  trial.  It  la  very  likely  that. 
In  granting  the  subsequent  motion  for  judg- 
ment on  the  pleadings,  the  ded^on  was  in- 
fluenced by  the  court's  recollection  of  the 
evidence  on  the  former  trlsL  We  have  not 
the  benefit  of  this  knowledge,  and,  of  course, 
could  not  use  It,  if  we  had.  The  case  must 
be  decided  here,  as  it  should  have  been  be- 
low, solely  on  the  complaint,  and  giving  tbe 
plrader  the  benefit  of  every  Intendment  and 
inference  which  a  Jury  might  l^itimately 
draw  from  Its  all^atlons.  It  may  appear 
on  a  trial  that  no  case  can  be  made;  but  we 
think  the  complaint  is,  as  against  this  mo- 
tion, sufficient  to  permit  the  introduction  of 
evidence  which  would  make  a  case  for  a 
Jury.  Even  if  it  should  be  determined  that 
any  particular  item  of  evidence  was  inad- 
missible under  its  allegations,  there  is  al- 
ways the  chance  that  plaintiff  may  be  per- 
mitted to  amend  his  pleading,  so  as  to  make 
the  evidence  admissible. 
Judgment  reversed. 


HASKBLL  T.  HASKELL, 
(Supreme  Court  of  IDnaesota.  Dec,  6,  1012.) 

(SvOahtu  by  «h«  Oowrt.) 

1.  Divorce  (S  280*)  —  Alimont— Moddioa- 

TIOH— ApPKAL. 

An  order,  made  upon  the  merits,  denying 
an  application  for  a  reduction  of  alimony  pre- 
viously awarded,  on  the  ground  of  the  changed 
financial  condition  of  the  parties,  held  appeal- 
able. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S  764;  Dec  Dig.  |  280.*J 

2.  Divorce  (5  245*)— AUMONr  — Chahqe  — 
Deteruinahon. 

While  an  applicatitn  for  the  revision  of 
a  judgment  for  alimony,  on  the  grounds  of 
changed  financial  condition  of  the  parties, 
should  be  entertained  with  great  caution,  nev- 
ertheless, where  the  change  is  not  willfully 
brought  about  by  the  applicant,  the  motion 
should  be  disposed  of  under  tbe  same  rules 
applicable  upon  an  original  application  to  fix 
the  amount  of  alimony,  and  a  modlficadon  of 
the  former  judgment  may  be  made  on  account 
of  the  changed  financial  condition  of  either  or 
both  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  IS  691-696;  Dec.  Dig.  {  245.*} 

3.  DivoBCK  (S  245*)  —  AuicoKT— RaonoTion 
— Dekiai.  or  Appucation. 

An  order  denying  an  application  for  a  re* 
dnction  of  alimony,  on  the  ground  of  the  chaag- 
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ed  finandal  eondltloB  of  the  parties,  M4  er- 
roneous. 

[EM.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  691-695:  Dec.  Dig.  {  245.*] 

(Additional  SfUahm*  (y  BHIarUl  Btaff.) 

4.  Divoata  (i  231*)— "Almoht," 

Iq  genmil,  alimony  is  not  awarded  ft 

penalty,  but  as  a  substitute  for  marital  sup- 
port; tbe  right  thereto  being  wholly  statutory 
and  snbject  to  revision  as  provided  by  Rev. 
Laws  1906,  H  8590,  3502. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
CeoL  Dig.  SS  658-661,  664;  Dec.  Dig.  |  2S1* 

For  other  defioitioas,  see  Words  and  Phras- 
es, VOL  1,  pp.  307-311;  toL  8,  pp.  7671,  7572.] 

6.  DivoBCE  (I  238*)— AuHonr— Fbopebtt  or 

DbfendaWT. 

Alimony  may  be  awarded  a  wife  against 
her  husband,  even  In  the  face  of  a  sbowiog  of 
total  lack  of  present  property  and  income  on 
bis  part  out  of  which  to  pay  the  same. 

[Ei.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  II  670-672;  Dec  Dig.  |  238.*] 

Appeal  from  District  Court,  Hennepin 
County;  William  EL  Hale,  Judge. 

Action  by  Olga  Von  W.  Haskell  against 
WllUam  B.  Haakell.  From  an  order  deny- 
ing d^radant'a  motion  for  reduction  of  ali- 
mony, be  appeals.  Beretaed,  and  motion 
granted. 

See,  also,  U6  HInn.  10.  m  N.  W.  1129. 

Kerr  &  Fowler,  of  Minneaiwlla,  for  appe- 
lant Koon,  Wh^n  ft  Hempstead  and  A.  B. 
Jadaon,  all  of  Minneapolis,  for  respondent 

PHILIP  B.  BROWN.  J.  This  Is  an  appeal 
from  an  order  of  the  district  court  of  Hen- 
nepin county,  entered  March  14,  1912,  deny- 
ing tbe  appellant's  motion  for  redaction  of 
the  amount  which  the  appellant  is  under  ob- 
ligation to  pay  to  the  respondent  annually  as 
alimony  under  and  by  Tlrtne  of  a  Judgment, 
entered  January  22,  1903,  whereby  the  re- 
spondent was  granted  an  absolute  divorce 
from  the  appellant  on  the  ground  of  deser- 
tion. The  motion  Is  tbe  second  one  made 
In  this  case  seeking  the  relief  indicated,  and 
likewise  the  second  time  that  tbe  matter 
has  been  before  this  court;  tbe  order  of  the 
district  court  denying  the  appellant's  former 
motion  having  been  reversed,  and  tbe  cause 
remanded,  November  3,  1911.  See  Haskell 
V.  Haskell,  116  Minn.  10.  132  N.  W.  1129, 
where  tbe  provisions  of  tbe  Judgment  con- 
cerning alimony  are  set  out  In  full.  Tbe 
present  motion  is  based  upon  tbe  flies  and 
iwoceedlngs  In  the  divorce  action  above  men- 
tioned, nptm  tbe  appellant's  affidavit  pre- 
SCTted  In  support  of  his  former  motion,  and 
upon  additional  and  supplementary  affidavits. 
Tbe  motion,  as  stated  In  the  notice  thereof, 
is  "for  an  order  modifying  the  Judgment  and 
decree  heretofore  entered  In  said  action  In 
respect  to  alimony,  and  relieving  defendant 
from  the  payment  of  the  alimony  at  present 
required,  and  reducing  tbe  alimony  requir- 
ed to  be  paid  by  defendant  to  plaintiff  to  tbe 
stun  of  9600  POT  qnartOT  or  |2,400  per  year" ; 


the  grounds  of  the  motion  being  *iaiat  tbe 
flnaodal  condltUm  of  tbe  defendant  has  ma* 
terlaUy  dianged  slnoe  tbe  entry  of  Jndgniatt 
herein,  tbat  be  is  now  wltbont  prop«ty  or 
Income,  or  means  wberewlHi  to  pay  tbe  all* 
mony  required  by  tbe  Jodgmoit,  and  tbat  the 
plaintiff  Is  possessed  ot  a  large  aoaonnt  of 
property  oi  large  valae,  and  Uiat  she  does 
not  need  tbe  alimony  ivovlded  fOr  said 
Judgmoit,  and  tbat  defendant  Is  unable  to 
pay  tbe  alimony  In  said  Judgment  provided." 

Opposing  affidavits  were  filed,  and  the 
court,  after  a  bearing,  found.  In  substance: 
Tbat  since  tbe  rendition  of  tbe  Judgment 
ber^  Involved  tbe  appellant  had  lost  all 
his  property,  was  indebted  in  a  sum  exceed- 
ing $600,000,  and  was  Insolvent,  but  that  for 
many  years  he  bad  earned  and  rec^ved  a 
large  Income  in  bis  business  and  profession 
as  a  newspaper  man,  and  that  he  is  still 
capable  of  doing  so,  notwltbstandin^  that 
his  latest  affidavit  supporting  tbe  application 
stated  tbat  he  was  then  temporarily  out  of 
employment;  (2)  that  there  has  been  no  sub- 
stantial change  in  the  plaintiff's  financial  sit- 
uation or  needs  since  the  rendition  of  tbe 
Judgmfflit,  but,  on  the  contrary,  that  she  Is 
still  wholly  dependent  upon  tbe  paym^t  of 
the  alimony  for  tbe  support  and  maintenance 
of  herself  and  children  and  their  education, 
th^  being  still  dependent  upon  her;  that 
the  alimony  is  no  more  than  Is  reasonably 
required  to  enable  the  plaintiff  suitably  to 
maintain  herself  and  children,  who  are  still 
dependent  upon  her,  and  to  maintain  her 
home  and  household  in  a  manner  comport- 
ing with  her  station  in  life,  and  in  which 
she  and  her  children  are  entitled  to  be  main- 
tained ;  and  that  a  reduction  of  the  alimony 
would  be  unjust  to  her.  Wb«efore  tbe  court 
denied  the  appellant's  motion,  for  the  reason, 
as  indicated  by  its  memorandum,  that : 
"While  the  defendant  has  since  (the  ren- 
dition of  tbe  Judgment)  lost  his  property  and 
become  bankrupt,  that  circumstance  does 
not,  In  my  Judgment,  furnish  sufficient 
grounds  for  modifying  the  Judgment  in  plain- 
tiff's fiivor,  unless  such  a  cbauge  In  plain- 
tlfTs  circumstances  has  taken  place  as  would 
make  such  modlfleatlMi  Just  to  b^,  as  well 
as  advantageous  to  the  defendant  This  does 
not  appear  to  me  to  be  the  case,  and  on  the 
whole  showing  I  think  it  would  be  a  mani- 
fest Injustice  to  tbe  plataitlff  to  modify  or 
disturb  the  Judgment" 

[1]  1.  At  the  outset  we  are  met  with  a 
motion  to  dismiss  the  appeal,  on  tbe  ground 
that  the  order  denying  tbe  ai^Ilant'a  mo- 
tion to  reduce  the  alimony  awarded  by  tbe 
judgm^t  of  divorce  Is  not  appealable.  In 
Smith  V.  Smith.  77  Minn.  6T,  79  N.  W.  64S. 
and  also  In  Bowlby  v.  Bowlby,  91  Minn. 
193,  97  N.  W.  669.  the  appealability  of  siicb 
an  order  was  questioned.  After  considering 
tbe  question,  however,  we  have  concluded 
that  tbe  order  is  appealable. 
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[2]  2.  Ckunliift  Oun,  to  the  merits  of  tte 
appeal,  the  trial  conrt'i  reaMm  for  Ub  de- 
nial of  the  appdlanfs  an;aicaUoii,  as  in- 
dicated by  its  memorandniD  redted  above, 
reanlrcB  some  cduddBnitlon  of  the  nature 
of  applications  of  the  character  here  In- 
Tolred,  wllh.  the  vtew  of  ascertalninc  the 
rule  under  which  the  coDtentlonB  of  the 
parties  are  to  be  determined;  tax  ve  think 
the  attitude  of  the  trial  court,  as  expressly 
Indicated  by  the  reason  assigned  for  Its  de- 
cision, was  erroneous. 

[4]  Spealdnff  gaierally^  alimony  la  not 
awarded  as  a  pmalty,  but  as  a  sobstltnte 
for  marital  support.  York  t.  York,  84  Iowa, 
630:  Harris  t.  Harris.  72  Va.  18;  State  t. 
King  County  Super.  Ot,  S6  Wash.  847,  104 
Fac.  771,  2S  U  B.  A.  (N.  &)  887;  Thomas  t. 
Thomas,  41  Wis.  229.  It  Is  wholly  statutory, 
as  Is  also  Us  modification ;  Its  allowance  in  the 
first  Instance  bebig  governed  by  B.  L.  1805, 
I  3000,  and  revision  ot  Judgments  for  ali- 
mony bdng  governed  by  section  8892.  The 
principles  governing  the  alteration  of  ad- 
Judged  alimony  were  sommarlzed  by  Hr. 
Justice  Kmpson  on  the  former  appeal  (see 
Haskell  T.  HadMll,  supra)  as  foUows :  "Un< 
der  the  statute  of  this  state  the  coiwt 
awarding  a  Judgment  for  alimony,  whether 
such  alimony  be  payable  In  a  gross  amount 
or  ia  Installments,  has  undoubted  auUwr- 
Ity  to  rerlse  or  modify  such  Judgment  This 
power  may  be  exercised  upon  the  applica- 
tion of  either  par^  tor  good  cause  shown. 
A  substantial  diange  from  the  situation  that 
prompted  or  made  proper  the  terms  of  the 
ori^nal  decree  JnstlfleB  a  diange  In  those 
terms.  An  appllcatilon  for  such  change  or 
modification  is  addressed  largdy  to  Oie  dis- 
cretion of  the  trial  court"  In  addition  to 
what  we  have  Quoted  from  the  opinion  dted 
above,  it  should  be  stated  that  motions  of 
the  character  referred  to,  based  upon  the 
ground  of  changed  financial  condition  of 
either  of  the  parties,  should  be  entertained 
with  great  caution.  Nevwtheless,  we  tiilnk 
that,  where  the  diange  Is  not  willfully 
brought  abont  by  the  applicant,  the  motion 
should  be  disposed  of  under  the  same  rules 
applicable  upon  an  ordinal  application  to 
fix  the  amount  of  alimony  In  the  first  in- 
stance, and  upon  the  same  conslderattons, 
BO  far  as  concerns  the  detmninatlon  of  the 
amount  to  be  allowed.  If  a  change  Is  made; 
Upon  an  original  application  the  amount 
which  may  be  awarded  la  limited  by  the  stat- 
ute (section  3600),  and  In  no  event  can  it 
exceed  one-third  In  value  of  the  husband's 
personal  and  real  property,  and  a  portion 
of  his  earnings  and  InctHne  not  exceeding  In 
present  value  the  same  proportion  thereof. 
So,  also,  upon  an  ai^llcatlon  for  a  chauKe 
of  alimony,  the  wife  is  entitled  to  receive 
so  much,  and  only  so  much,  as  she  would 
reasonably  have  been  entlUed  to  receive 
from  her  husband,  had  the  change  in  his 
financial  condition  come  immediately  before 
the  original  award.    While  the  necessltleB 


of  the  wife  constttnto  an  Invortant  con- 
sideration, there  must  also  be  considered, 
in  determining  the  amount  of  alimony,  ei- 
ther upim  an  original  application  therefor 
or  upon  a  motlim  to  increase  or  decrease, 
the  financial  ablll^  of  the  husband  to  pay. 
rnrthormore,  ^Ue  abdications  of  the 
character  here  under  conslderatlcm,  or  for 
an  Increase  ct  alimony,  are  addressed 
"largely  to  the  discretion  of  the  trial  court," 
as  above  dedared,  the  discretion  r^erred 
to  Is  not  arbitrary,  but  judicial,  and  must 
be  exercised  in  harmony  with  the  rule  stat- 
ed. Of  course,  in  the  practical  application 
ot  the  rule,  we  do  not  mean  to  say  that  it 
must  be  applied  with  mathematical  certain- 
ty, but  merely  that  the  standard  with  ref- 
eteaoe  to  which  the  amount  to  be  allowed 
the  wtfO  tm  support  and  maintenance  after 
the  severance  of  the  matrimonial  bonds  Is 
practically  the  same,  both  on  the  original 
award  and  on  any  snbsequoit  Judicial 
change  thereof.  The  rule  followed  by  the 
trial  court  contravenes  the  one  here  stated, 
and  also  the  holding  In  Bowlby  v.  Bowlby, 
supra,  to  the  effect  that  the  changed  <Ax- 
cnmstances  <^  dtber  party  m&y  warrant  a 
fdiange.  The  sanction  and  a]K>licatlon  of 
such  a  rule  would,  we  think,  frequently  mo- 
vent any  reduction  of  awarded  alimony, 
although  subsequent  evento  occurring  with- 
out the  fiiult  of  the  husband  had  materially 
altered  his  financial  standing  for  the  worsen 
and  even  though  he  were  then  so  circum- 
stanced that  It  would  be  impossible  for  him 
to  continue  to  pay  the  sums  adjudged  pay- 
able to  the  former  wife. 

[I]  3.  Applying  the  rule  above  announced  to 
the  present  ease,  the  final  qumtlon  for  our 
determination  is:  Was  ibe  order  of  the  trial 
court  correct,  notirtthstandlng  the  erroneous 
rule  under  whldi  the  decision  was  reached? 
As  we  tiave  already  stated,  the  present  mo- 
tion is  predicated  upon  tiie  defmdanf s  affi- 
davit, which  constituted  the  basis  of  the  de- 
fendant's farmer  motion,  together  with  ad* 
diUonal  affldavLts,  and  we  have  also  counter 
afildavits  filed  by  the  plaintiff.  Upon  the 
showing  made  by  the  affidavit  on  the  former 
motlcm,  no  counter  affidavits  having  been 
filed  thereon,  this  court  has  declared  that  the 
appellant  was  enUtied  to  have  the  amount  of 
the  annual  allowance  reduced.  See  HukOll 
Haskell,  supra,  where  the  recitals  of  such  af- 
fidavit are  set  forth  in  detail  In  116  Minn, 
at  page  18,  182  N.  W.  at  page  1181:  "It  is 
clear,  ther^ore,"  declared  Mr.  Justice  Simp- 
son, "that  facts  were  shown  making  a  modi- 
fication of  the  Judgment,  not  only  Justifiable, 
but  required,  under  the  establislied  rule." 
It  is  true,  as  contended  by  the  reqwndent, 
that  the  case  on  that  appeal  was  treated  as 
Involving  certain  formal  questions  not  affect- 
ing the  merlte  as  between  the  parties  to  this 
appeal ;  but  the  above-quoted  language  indi- 
cates the  attitode  of  the  court  upon  the 
showlDg  there  made,  and,  moreover,  we  think 
that  such  attitude  was  mtlrely  Justified. 
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Unless,  therefore,  there  la  soioething  in  the 
defendant's  additional  afBdavits,  or  in  the 
counter  affldavits  olfered  by  the  plaintur,  to 
n'eaken  the  showing  made  by  the  a£9daTlt  on 
the  former  motion,  It  follows  that  the  de- 
fendant was  entitled  to  a  reduction  upon 
bis  present  application.  The  findings,  above 
referred  to,  of  the  trial  court,  purport  to 
represent  the  total  showing  upon  which  the 
order  here  appealed  from  was  based;  but. 
In  our  opinion,  they  do  not  present  the  ap- 
pellant's showing  as  strongly  as  the  allega- 
tions of  the  various  affldarlta  before  the 
court  would  seem  to  have  warranted.  But 
we  will  assume  that  such  findings  correctly 
show  the  plaintitTs  financial  status  at  the 
time  of  the  hearing,  except  that  It  should 
have  been  made  to  appear  thereby  that  the 
plaintiff  had  failed  to  get  any  other  than 
temporary  employment  for  a  number  of 
years,  and  this  at  a  salary  aacb  that  nearly 
fonr-flfths  of  the  same  was  consumed  by  the 
alimony  paid  to  the  defendant,  and  that  he 
had  diligently  and  continuously  tried  to  get 
steady  empli^ment,-  and,  further,  that  his 
c(Hidlti<m  was  not  doe  to  any  intoit  or  at- 
t^pt  to  deftaad  the  respondent,  or  to  erade 
the  paymmt  of  alimony  to  her,  and,  Anally, 
that  be  was,  at  the  time  of  the  application, 
49  years  old.  We  will  likewise  assume  tiut 
the  finding  as  to  the  flnandal  sitoatlon  of 
the  respondoit  fairly  represents  the  showing 
made  by  the  parties,  and  that  she  la  as  ful- 
ly dependent  as  ever  she  was  upw  her  al- 
lowance <^  alimony,  thou^  here,  again,  It 
might  well  have  hoax  made  to  appear,  from 
the  proofs  before  the  court,  that  two  of  the 
four  chlldreo,  the  custody  and  care  of  which 
were  awarded  to  the  respondent  by  Uie  di- 
vorce Judgment,  had,  since  such  Judgment, 
bec(Hne  of  age;  Ctfie,  moreover,  being  self- 
supporting,  and  the  other  partly  sa  But, 
even  upon  the  finding  mad^  we  think  that 
the  trial  court  erred  in  dmying  the  defend- 
ant relief ;  for  It  is  apparent  that  the  plain- 
tiff could  not  have  been  legally  awarded 
the  sum  as  alimony  which  Is  here  involved, 
if  the  defendant's  financial  condition  had 
been  the  same  then  as  it  was  at  the  time 
this  application  was  made. 

[S]  It  does  not  follow,  however,  that  the 
respondent's  allowance  Is  to  be  entirely  cut 
ofr,  or  that  it  is  even  to  be  reduced  to  the 
figure  specified  In  the  appellant's  motion 
for  reduction.  The  appellant's  prospects  are 
to  be  considered  (Mulr  v.  Mutr,  92  S.  W.  S14, 
28  Ky.  Law  Rep.  1355,  4  L.  R.  A.  [N.  S.]  909, 
and  note),  and  alimony  may  be  awarded  even 
In  the  face  of  a  showing  of  total  lack  of 
present  property  and  Income  (2  Am.  &  Eng. 
Law  [2d  Ed.]  123;  Suedager  v.  Kincald,  60 
S.  W.  522,  22  Ky.  Law  Rep.  1347;  Canine 
V.  Canine,  16  6.  W.  367,  13  Ky.  Law  Rep. 
124). 

Upon  the  showing  made,  therefore,  includ- 
ing the  admission  of  undisclosed  resources 


involved  in  the  aroellant'a  offer  to  pay  $2,- 
400  a  year,  we  deem  It  equitable  and  Just 
that  he  should  be  required  to  pay  $3,000  an- 
nually to  the  respondMit  as  alimony.  In  lieu 
of  the  (5,000  which  be  has  heretitfore  been 
under  obligation  to  pay. 

Other  contentions  urged  upon  this  appeal 
were  fully  disposed  of  on  the  former  ap- 
peal, and  need  not  here  be  discussed. 

Ordered,  that  the  order  appealed  from  be 
and  it  Is  hereby  reversed,  and  that  the  cause 
be  remanded,  with  Instruction  to  modify  the 
original  Judgment  herein  as  to  alimony,  so 
as  to  reduce  the  amount  to  be  paid  annually 
by  the  defendant  to  the  plaintiff.  In  equal 
quarterly  payments,  from  95,000  to  $3,000. 


LANGDON  V.  MINNEAPOLIS  ST.  BY,  CO. 

BLASELEY  v.  SAME. 
(Supreme  Court  of  Mtnoesota.  Dec  18,  1912.) 

(aj/llabuM  by  the  Court.) 

1.  Street  Railboaos  (|  114*)— Isjubixs  to 
Tbavelebs  —  Cbossinq  Aooidert  —  Nbou- 
oEncE— Evidence. 

In  an  action  for  damages  for  injuries  re- 
ceived by  plaintiffs  as  a  result  of  a  coUI^od  be- 
tween one  of  defendant's  street  ears  and  plaia- 
tiffs'  carrlMe  or  cab,  the  e^dence  Is  Mrf  guf- 
ficlent  to  Bostaln  a  verdict  of  negUgencc  againat 
defendant. 

[Ed.  Note.— For  otber  cases,  see  Street  Rail- 
roads, CenL  Dig.  %\  289-260;  Dec.  Dig.  .| 
114.  •] 

2.  StBER  BAiXAOADa  (|  117*)— GB08Bziia  Ac- 
cident —  WHXrUL  INJTTBT  —  QUESTIOn  FOB 

JUBT. 

There  was  evidence  tending  in  a  measure 
to  support  the  charge  of  willful  negligeoee, 
and  it  is  Aeld,  though  the  evidence  In  thu  re- 
spect left  the  question  In  some  doubt,  that 
there  was  no  reversible  error  in  its  snfamis- 
slon  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
rosds.  Cent  Dig.  H  289-267;  Deci  Dig.  | 
117.*] 

3.  Tbiai.  (I  84*)— Reoeftxon  ot  Evidbrob— 

Objections— Scope. 

The  general  objection  that  certain  docu- 
mentB  prepared  by  defendant's  motorman,  of- 
fered In  evidence  by  plaintiffs,  were  immate- 
rial and  hieompetent,  and  not  Impeaching,  AeM 
□ot  to  raise  the  qaestioa  whether  the  docu- 
ments were  privileged  commnnicattons  between 
defendant  and  its  employA. 

[Ed.  Note.— For  otber  cases,  see  TriaL  Cent. 
Dig.  H  211-218,  220-222;   Dec.  Dig.j|  84.*] 

(AAMHoMl  BtUahuB  hy  BditorW  Stalf.) 

4.  APPEAL  AND  EBBOB   (|  207*)— QtTESTIONS 

Not  Pbbsented  m  Tbux  Coubt— Mibooh- 

DUCT  or  Counsel. 

Alleged  misconduct  of  plaintiffs'  counsel  in 
addressing  the  Jury  Is  not  ground  for  reversal, 
where  It  was  not  directly  called  to  the  trial 
court's  attention,  and  a  ruling  ioToked  and  an 
exception  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1500;  Dec  Dig.  1  207.*] 

5.  Stbebt  Railboaos  (|  81*)— (^ekation— 

Duty  op  Motobuan. 

A  motorman  of  a  street  ear  is  bonnd  to 

anticipate  the  probable  presence  ot  pedestri- 
ans or  vehicles  at  street  crossings  in  the  built- 
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up  portions  of  a  eit7,  and  ii  tlierefore  required 
to  BO  maoage  his  car  that  a  collision  with  a 
vehicle,  should  one  appear  od  the  crossing, 
eonldi  if  possible,  be  averted,  and  also  to  give 
the  usual  waminn  of  the  approach  of  the 
car,  and  to  liinit  Uie  apeed  to  that  preterlbed 
hj  law. 

[Ed.  Note.— For  other  caaea,  see  Street  Rail- 
roads, Cent  Dig.  K  172-177;  Dec.  Dig.  S  81.*] 

Appeal  from  District  Court,  Hennepin 
County ;  Horace  D.  Dickinson,  Judge. 

Actions  hy  Cavour  S.  Lan^bn,  as  guard- 
ian of  Bertha  Shaw  Blakeley,  and  by  Frank 
D.  Blakeley,  against  the  Minneapolis  Street 
Railway  Company.  From  an  order  denying 
defendant's  alternative  motion  for  judgment 
or  for  a  new  trial,  it  appeals.  Affirmed. 

John  F.  Dabl  and  W.  O.  Stoat,  both  of 
Minneapolis  (N.  H.  TIiygeMm,  of  Uinneapo- 
lis,  of  couDBtf),  for  appellant  Bntler  ft 
Mitdwll,  of  St  Paul,  for  respondents. 

BBOWN,.  J.  These  two  actions,  bronght 
to  recorer  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  n^lgance 
of  defmdant  were  consolidated  and  tried 
together  In  the  court  below,  resulting  In  Ter^ 
diets  for  plalnticrs.  Defoidast  ai^waled  from 
an  ordw  deoylng  its  altwnatiTe  motion  for 
Judgment  or  a  new  trial. 

Oa  NoTfimber  20,  190^  at  about  7  o'<dock 
in  tbe  erening,  plaintiffs,  busband  and  wlfey 
were  proceeding  from  tbelr  residence  in  the 
city  of  Minneapolis  In  a  cab  or  dosed  car- 
riage hired  by  tiie  husband  for  the  particular 
occasion,  to  the  residence  of  a  n^hbor  re* 
Biding  a  short  distance  away,  and  while 
crossing  Nicollet  STenue,  along  and  upon 
which  defendant  operates  its  line  of  street 
railway,  at  the  Intersection  thereof  with 
Franklin  STenoe,  the  cab  was  strucic  by  a 
street  car  with  such  force  and  violence  as  to 
totally  denuUsh  the  T^cle  and  inflict  upon 
plalntlfb  s^ous  and  permanait  Injuriea 
Plaintiffs  charged  in  their  complaints  that 
the  accident  and  resulting  injury  to  tbem 
was  caused  solely  from  the  negligent  opera- 
tion of  the  street  car,  in  this:  (1)  That  it 
was  run  at  an  excessive  and  unlawful  rate 
of  speed;  (2)  that  no  warning  of  the  ap- 
proach of  the  car  was  given  by  sounding  the 
car  bell  or  otherwise;  (8)  that  the  car  was 
not  under  proper  control  as  It  approached 
the  street  crossing;  and  (4)  that  defendant 
was  guilty  of  willful  negligence,  In  that  the 
motorman  in  charge  of  the  car  failed  to  ex- 
ercise reasonable  care  to  avert  the  collision 
after  discovering  plaintiffs'  peril.  Defendant 
by  its  answer  put  in  issue  the  charge  ot 
negligence  on  Its  part,  and  affirmatively  al- 
leged that  the  BCddent  was  occasioned  by 
the  n^llgence  of  plaintiffs  and  the  driver 
of  the  cab,  who,  the  answer  further  alleged, 
was  their  agent  and  servant  The  trial  be- 
low centered  around  the  question  of  defend- 
ant's negligence  In  the  respects  alleged  In 
the  complaint  and  the  damages  suffered  by 


plaintiffs.  There  was  no  evidence  of  negli- 
gence on  the  part  of  plaintiffs,  and  the  court 
Instructed  the  jury  that  the  negligence  of  the 
cab  driver  was  not  imputable  to  them;  so 
that  the  defoiae  of  contributory  negligence 
was  eliminated  from  the  case.  The  jury  re- 
turned verdicts  for  both  plaintiffs. 

It  is  contended  on  this  appeal,  in  support 
of  the  claim  that  the  court  below  erred  in 
drying  defendant's  motion  for  judgment  not- 
withstanding the  verdict  that  the  evidence 
wholly  falls  to  make  a  case  of  negligence  on 
the  part  of  defendant  in  any  of  the  respects 
alle^  in  the  complaint  In  support  of  Oie 
motion  for  a  new  trial  it  is  contcmded:  <1) 
That  the  court  below  erred  in  certeln  of  Its 
rulings  on  the.  admission  and  exclusion  of 
evidence,  and  In  its  charge  to  the  jury ;  and 
(2)  misconduct  on  the  part  of  plalntiffli* 
counsel. 

[1]  1.  We  find  no  difficulty  in  ccmcnrring 
with  the  trial  court  that  the  evidence  made 
the  qnestlon  of  defendant's  negligence  one 
of  fact  for  the  comideratlon  of  the  jury. 
The  street  car  causing  the  Injuir  to  plain- 
tub  was  being  opwated  upon  NlcoUet  ave- 
nue over  and  across  whlidi  are  extended 
numraous  streets  and  avenues  much  fre- 
avented  and  used  1^  the  public,  though  the 
evidence  of  tlie  motorman  was  to  the  effect 
that  thoe  was  little  travd  upon  the  side 
streets  at  that  partlcalar  hour  of  the  day. 
The  car  waa  proceeding  south,  and  at  tiie 
intersectifm  with  Franklin  avenue,  the  place 
of  the  accident,  and  ft>r  some  distance  below, 
up  a  grade.  The  evidence  tads  to  ahow  that 
the  car  was  being  run  at  an  excessive  rate 
of  speed;  ttie  witnesses  differing  In  their 
estimates  all  the  way  from  15  to  33  miles 
an  hour.  It  also  tends  to  show  that  the  mo- 
torman in  charge  failed  to  sound  the  gong 
or  bell  of  his  car,  or  otherwise  give  warning 
of  the  approach  at  the  car,  as  he  neared  the 
street  crossing;  that  the  same  speed  of  the 
car  was  maintained  up  to  the  time  of  the 
collision ;  hence  that  the  car  was  not  under 
proper  control.  This  evidence,  if  satisfacto- 
ry to  the  jury,  justified  the  conclusion  of  a 
negligent  operation  of  the  car,  and  that  such 
n^ligraice  was  the  proximate  cause  of  the 
Injury  to  plaintiffs.  Shea  v.  Railway  Co., 
50  Minn.  395,  52  N.  W.  902;  Holmgren  v. 
Railway  Co.,  61  Minn.  85.  63  N.  W.  270; 
Smith  V.  BaUway  Ga.  95  Minn.  264,  104  N. 
W.  16. 

[B]  A  further  discussion  of  the  evidence 
upon  this  subject  would  serve  no  useful  pur- 
pose. There  is  nothing  unusual  In  tbe  facts 
presented,  or  which  differentiates  the  case 
from  the  ordinary  case  of  a  collision  at  a 
street  intersection  between  a  street  car  and 
a  passing  vehicle.  The  evidence  tended  to 
show  the  excessive  speed  of  the  car,  the 
failure  to  give  the  usual  warnings  of  its  ap- 
proach, and  the  failure  of  the  motorman  to 
have  proper  control  of  the  car,  where  con- 
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trol  was  necessaiT-  ^3  motorman  was 
boand  to  anticipate  the  probable  presence  of 
pedestrlaoB  or  veblcles  at  street  crossings  of 
the  location  and  character  of  this  one,  and 
It  was  Incumbent  upon  him  to  so  manage  his 
car  that  a  collision  with  a  vehicle,  should 
one  appear,  could  if  possible  be  averted.  It 
was  also  his  duty  to  give  the  usual  warnings 
of  the  approach  of  the  car,  and  to  limit  the 
speed  thereof  to  that  prescribed  by  law  as 
not  dangerous  or  excessive.  It  Is  urged  that 
the  signals  alleged  to  have  been  omitted  by 
the  motorman  would  have  been  unavailing, 
had  they  been  given ;  that  It  was  not  negli- 
gence to  fail  to  give  such  warning,  for  the 
ai^roaching  car  could  plainly  have  been 
seen  by  the  driver  of  the  cab  long  before  he 
reached  the  car  track.  It  is  probable,  had 
the  action  been  by  the  driver  of  the  cab  to 
recover  for  his  Injuries,  defendant's  conten- 
tion would  be  well  founded;  but  the  cab 
driver's  conduct  is  not  Involved  in  the  action. 
The  court  below  charged  the  Jury  that  his 
nescligence  could  not  be  charged  to  plaintiffs, 
and  of  that  Instruction  no  complaint  is  mad& 
Plaintiffs,  within  the  closed  carriage,  had 
the  right  to  assume  that  defendant  would 
discbarge  Its  fall  duty  to  the  traveling  pub- 
lic; that  It  would  give  timely  warning  of 
Qie  aK>roach  of  Its  can  at  street  interaee- 
tlonB,  operate  Its  care  at  a  proper  rate  of 
speed,  and  keep  them  under  reasonable  con- 
trol at  points  where  pedestrians  or  vehicles 
might  be  expected  to  suddenly  emerge  from 
side  streets.  The  ne^igence  of  the  cab  driv- 
er may  be  conceded,  but  that  does  not  relieve 
the  dtfeidant  from  its  nei^lgence,  nndw  ttie 
law  of  tile  case  as  stated  In  the  Instructlona 
of  the  court 

[I]  2.  Defendant  oomplaliu  of  the  recep- 
tion in  evidence  ot  Exhibits  I  and  J.  Bz- 
hlblt  I  was  a  re^rt  of  the  accident  made 
by  the  motorman  to  ^fftndant  the  day  fol< 
lowing,  and  stated  from  the  viewpoint  of  the 
motorman  the  facts  and  condltkma  surround- 
ing the  same.  Exhibit  J  was  a  cbart  or  plat 
made  by  the  motorman  showing  the  situation, 
the  location  of  the  car  following  the  collMon, 
the  location  of  the  cab  and  tbe  bodies  of 
the  injured  parties,  and,  u  we  understand  it, 
the  point  at  which  the  motorman  first  noticed 
the  oncoming  cab.  It  was  brought  out  on 
tbe  cross-examination  of  the  motorman  that 
these  documents  had  been  made  by  him  or 
under  his  direction ;  and,  upon  request  of 
counsel  for  plalndiTs,  counsel  for  defendant 
produced  them.  They  were  made  the  basis 
of  some  further  cross-ezamiitation,  and  were 
then  offered  in  evidence.  They  were  object- 
ed to  by  defendant  as  Incompetent  and  im- 
material, and  not  impeaching  In  character. 
We  think  the  documents,  as  against  the  par- 
ticular objection,  were  properly  received  In 
evidence.  They  were  In  substance  and  ef- 
fect declarations  of  the  witness  made  soon 
after  the  accident,  and  were  In  some  re- 
spects at  least  at  variance  with  the  testi- 


mony given  by  him  at  the  trial.  Exhibit  I, 
the  report  of  the  accident,  contained  no  ref- 
erence to  the  claim  made  by  the  witness  on 
the  trial  that  the  horses  attached  to  the  cab 
were  running  away,  or  approaching  the 
street  on  "the  Jump,"  and  tended  to  contra- 
dict him  In  that  respect  If  the  horaes  were 
in  fact  running  away,  It  is  fair  to  assume 
that  Witness  would  have  referred  to  that 
fact  in  his  written  report  to  the  company. 
We  hold  that  the  documents  were,  as  against 
the  particular  objection,  pn^rly  received  in 
evidence.  The  furthw  contention  that  they 
were  Inadmissible,  because  in  the  nature  of 
a  confidential  communication,  and  therefore 
prlvll^^  (Booth,  Street  Hallways,  399),  was 
not  Included  In  tbe  objection  made  on  the 
trial,  and  cannot,  therefore,  be  considered. 
The  objection  that  the  documents  were  "in- 
competent and  Immaterial,  and  not  impeach- 
ment," did  not  call  to  the  attention  of  the 
trial  court  the  point  now  made  that  they 
were  prlvil^ed.  Graves  v.  Bonness,  97  Uinn. 
278,  107  N.  W.  163. 

[2]  8.  The  question  whether  the  court  err- 
ed In  submitting  to  tbe  Jury  the  Issue  of  will- 
ful negligence  presents  the  only  other  sub- 
ject requiring  special  mention.  Our  exam* 
Inatlon  of  the  record  discloses  no  error  of  a 
diameter  to  Justify  a  new  trial,  unless  it  be 
this  particular  Instruction.  We  have  given 
tills  fttttore  of  the  case  careful  consideration, 
and  as  a  result  thereof  bold,  ooncedins  the 
doubtfulness  ot  plalntUts*  claim  fliat  they 
were  ^titled  to  a  submission  of  the  anes- 
tion  to  the  jnry,  that  no  prejudice  resulted 
therefrom.  There  was  some  evidence  tending 
directly  to  show  a  fiUlure  on  the  part  oC 
tbe  motorman  to  exwdse  reasonable  care 
to  avert  the  c(dllsion  after  dlscovwlng  jdain- 
tlfls'  peril.  He  discovered  the  carriage  com- 
ing toward  the  car  track  cp  a  run,  a  dear 
indication  ttiat  Uie  driver  thereof  did  not 
Intend  to  stop  for  the  car  to  pass,  if  he  no- 
ticed It  coming,  m  could  not  do  so  becauM 
the  horses  were  running  away,  as  the  motor- 
man  supposed,  and  it  was.  In  view  ot  the 
Bltnatlon,  incumbent  up«i  tbe  motorman  im- 
mediately to  take  measures  to  avoid  a  od- 
llslon,  or  In  some  manner  draw  the  atten- 
tion of  the  cab  driver  to  the  tact  that  the 
car  was  approaching.  The  precise  distance 
between  the  cab  and  car  when  the  motorman 
was  first  apprised  of  the  situation  was  a  ques- 
tion In  some  dispute  on  the  evidence.  But 
there  was  evidence  that  no  effort  to  stop  the 
car  was  made  until  the  time  of  the  colltsi(»x. 
Passengers  on  the  car  testified  that  efforts 
to  stop  the  car  were  made  at  the  moment 
the  collision  occurred,  and  not  before^  The 
witnesses  so  testifying,  particularly  one  of 
them,  who  through  the  car  window  noticed 
the  approaching  cab,  were  in  position  to 
Judge  with  some  degree  of  accuracy  whether 
the  efforts  to  stop  the  car  and  the  collision 
were  simultaneous.  The  force  and  effect  of 
this  evidence,  considered  In  c<Hinectloii  with 
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the  drcomstances  jweeented^  and  the  testf- 
mony  of  the  motorman  on  the  subject,  waa 
for  the  imj  to  detwinlne.  It  may  be  conced- 
ed that  the  evidence,  takea  as  a  whole,  does 
not  leave  the  qnestloD  entlidy  free  txom 
donbt 

But  since  the  negligence  of  defendant  In 
other  respects  charged  In  the  complaint  waa, 
as  to  plaintiffs,  shown  by  ample  and  snffl- 
cioit  eridence^  It  seems  beyond  QoeeUon  that 
no  prejudice  resulted  from  the  submission  of 
the  partlcDlar  questton.  It  la  not  at  all  prob- 
able that  the  Jury.conaldwed  that  featuxe 
the  case;  the  evidence  upon  the  other  brandi' 
es  of  negligence,  as  to  plaintiffs,  who  were 
not  lespcmsible  for  the  anduct  of  the  cab 
driver,  being  so  clear  and  free  from  doubt 
Had  the  evidence  of  negligwice  in  the  other 
respects  been  doubtful,  an  antlrdr  different 
question  would  be  pvesented.  Thrae  was  no 
fftir  doubt  In  that  respect.  The  case  of 
Bloomqulat  v.  Railway  Co.,  113  Minn.  12, 129 
N.  W.  130,  la  not  In  point  The  trial  court 
there  refused  to  submit  the  qnestloD  of  wlll- 
ful  negligence,  and  the  refusal  was  sustained. 
Willful  n^Ugence  was  in  that  case  the  only 
basis  uptm  which  plaintiff  therein  could  re- 
cover; the  Jury  having  found  adversely  to 
him  upnt  all  other  questions.  That  Is  not  t&e 
situation  In  the  case  at  bar.  We  th^ftoe 
hold  that  there  was  no  error  In  the  submis- 
sion of  the  particular  question  to.  the  Jury. 
There  was  some  evidence  to  support  It,  and, 
In  any  event,  we  are  clear  that  It  was  not 
prejudicial. 

[4]  4.  We  And  no  ground  for  reversal  in 
the  alleged  misconduct  of  plaintiffs*  counsel 
in  his  address  to  the  jury.  The  attention  of 
the  trial  court  was  not  directly  called  to  any 
prejudicial  statements,  no  ruling  Invoked,  nor 
exception  noted,  and  the  case  comes  within 
the  rule  applied  in  State  v.  Frellnghuysen,  43 
Minn.  266,  45  N.  W.  432,  Corrlgan  v.  Elslng- 
er,  81  Minn.  42,  83  N.  W.  492,  and  Ludwlg 
V.  Splcer,  99  Minn.  400,  109  N.  W.  832. 

This  covers  all  the  assignments  calling  for 
special  mention,  and  results  in  the  conclusion 
that  no  reversible  errors  were  committed  ou 
the  trial,  and  the  order  appealed  from  must 
be  affirmed. 

Order  affirmed. 


SSaSVEBS  T.  CLEVIQLAND  COAL  CO. 

(Supreme  Court  of  Iowa.   Nov.  20,  1912.) 

1.  Brokbbs  (I  88*)— AonoNB  wor  Coiuus- 
BION— SuFPiciENCir  Or  Evidence. 

In  an  action  for  commissions  for  finding 
a  pDrchaser  of  coal  lands  owned  by  defendant, 
evidence  A«M  to  make  it  a  Jury  question  wheth- 
er plaintiff  procured  a  purchaier  for  the  land 
under  an  alleged  agreement  with  defendant 
to  do  BO  for  a  compensation. 

[Ei.  Note.— For  other  cases,  see  Brokers 
Cent.  Dig.  H  121,  123-130;  Dec  Dig.  f  88.* 


2.  Appkax  and  fitaSOB  (I  1002*)— nilDIHGS 
— GONCLnSIVKIIESS. 

The  Supreme  Court  will  not  pass  upon  the 
weight  of  conflicting  evidence. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error.  Gent  Dig.  ||  8986-8087;  Dec  Dig.  | 
1002.*] 

3.  TbIAX.  (I  887*)— UnXBUOXIOHB  — BlHDIHO 

EmoT. 

It  is  the  du^  of  the  Jut7  to  follow  an 
Uutroction,  whether  It  be  nght  or  wrong. 

[Ed.  Note— For  other  eases,  see  Trial,  Cent 
Dig.  I  790;  Dec  Dig.  {  887.*] 

4.  TbIAL  (S  252*)— iHBTBUOnONB— Cohfobm- 
ITT  TO  Case. 

Where  the  petition  alleged  that  there  was 
no  agreement  as  to  the  amount  plaintiff  was 
to  receive  as  compensation  for  procuring  a 
purchaser  of  land,  and  there  waa  no  evidence 
that  the  customary  or  reasonable  value  of 
such  services  was  5  per  cent,  and  the  evidence 
showed  that  less  than  that  amount,  as  well  as 
that  percentage,  had  been  paid  in  such  cases, 
it  was  error  to  instruct  in  an  action  for  com- 
missions that  the  measure  of  plaintiff's  re- 
covery was  5  per  cent  of  the  purchase  price, 
with  Interest 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  605,  696-612;  Dec  Dig.  |  262.*] 

5.  Bbokebs  ({  88*)— Actions  fob  Comcis- 

BIOHS— iNBTBUOnONB. 

In  an  action  for  commissions  for  procuring 
a  purchaser  for  coal  lands,  where  it  was  ad- 
mitted that  the  price  was  not  fixed,  and  that 
plaintiff  did  not  have  the  exclusive  right  of 
sale,  it  was  error  to  Inatroct  that  the  (act  that 
defendant  did  not  know  that  the  purchaser  bad 
been  corresponding  with  plaintiff  about  the 
lands .  was  not  controlling,  and  that  plaintiff 
had  only  to  find  a  purchaser  ready,  able,  and 
willing  to  buy  in  order  to  recover  bis  conmiis- 
sions. 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  {S  121,  12&-130;  Dec  Dig.  |  88.*] 

6.  Bbokebs  (|  63*)— Cause  of  Sai.e, 

If,  when  defendant's  president,  and  a  pur- 
chaser of  coal  lands  claimed  to  have  been  pro- 
cured by  plaintiff,  met  to  consider  the  ques- 
tion, the  president  had  no  knowledge  that 
plaintiff  had  corresponded  with  the  purchaser 
or  bad  been  instrumental  in  calling  the  lands 
to  his  attention,  and  the  prospective  purchaser 
did  not  know  that  the  coal  field  about  which 
he  and  plaintiff  had  corresponded  was  that  de- 
fendant offered  for  sale,  it  could  not  be  said 
that  plaintiff  was  the  procuring  cause  of  the 
sale  to  such  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  74;  Dec  Dig.  |  63.*] 

7.  Trial  (|  202*)- Inbtbuctions. 
If  the  court  attempts  to  instruct  upon  an 

issue,  it  should  give  a  proper  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  474,  477,  482;  Dec  Dig.  {  202.*] 

8.  BfASTBB  AND  SBBVART  ({  72*)— COUFKHBA- 
TION— IlCFLIED  CONTBAOT. 

While  an  employer  could  contract  with  an 
employ^  for  additional  compensation  for  doing 
particular  work  for  the  employer,  mere  knowl- 
edge by  the  employer  that  the  employ^  was 
doing  the  work  and  expected  additional  com- 
pensation would  not  raise  an  implied  promise 
to  pay  such  compensation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  87,  88;  Dec  Dig.  | 
72.*] 


9.  FBINCIPAI.  AND  AOENT  (|  189*)— EBTOPFIZ, 

(J  115*)— Pleading— Ratification. 

I,  A  contract  by  ratification  or  perhaps  es- 
]  ]  toppel  may  be  proved  under  a  general  allega- 
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Hon  that  th«  cootract  was  executed,  notwlth- 
Btaadins  that  an  estoppel  mast  ordinarily  be 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent.  Cent.  Dig.  «_  713-717:  Dec.  Dig. 
189;'  Estoppel,  Cent  Dig.  |  306;  Dec  Dig. 
115.*] 

10.  Evidence  (S|  222,  263*)— Deolabations 
Against  Intebest  —  Admissions  —  Entibe 
cobbespohdence. 

Declarationa  against  interest  or  the  ad- 

missionB  of  an  adverse  party  may  always  be 

shown,  whether  written  or  oral*  and  the  other 

parQr  may  introduce  all  of  the  correspondence 

on  the  subject  If  they  are  shown. 
[Ed.  Note.— For  other  cases,  see  Evidence, 

Cent  Dig.  K  800,  803-fiO8,  1022-1027;  Dec. 

Dig.  H  m,  263.*] 

U.  Evidence  (|  271*)— SELr-SEBVino  Deo- 

UBATIONS. 

As  a  rule,  self-servlDg  declarations,  wheth- 
er oral  or  written,  are  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  H  1068-1078,  1061-1104;  Dec  Dig. 
i  271.*] 

12.  Evidence  (8  271*)— Sglf-Sbbvinq  Deo- 
lasationb. 

A  letter  written  by  a  party  Is  not  admis- 
sible for  himself,  except  as  a  notice  or  a  d«* 
mand. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1068-1079,  1081-1104;  Dec  Dig. 
i  271,*1 

18.  Evidence  (|  220*)— ADuissiOKa. 

Thnt  letters  received  are  not  answered 
is  not  evidence  of  acgaiescence  by  the  party 
receiving  them  in  the  facts  stated  therem. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  771-788;   Dec  Dig.  i  220.*] 

14.  Evidence  (i  271*)— Belt- Sebviho  Dio- 

LABATIONS. 

In  a  broker's  action  for  commissions  for 
procuring  a  purchaser,  letters  written  from 
plaintiff  to  defendant  after  the  sale,  which 
were  self-serving,  were  not  admissitde  In  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1068-1079,  1081-1104;  Dec  Dig. 
i  271.*] 

15.  Evidence  ({  220*) —Lettebs  — Past 
Tbahsactions. 

Unanswered  letters  from  plaintiff  to  de- 
fendant written  many  months  after  plaintiff 
had  quit  defendant's  amplojment,  which  mere- 
ly narrated  past  transactions,  were  not  ad- 
missible in  evidence  in  an  action  for  money 
claimed  to  be  due  from  defendant  as  salary, 
and  for  commissions,  etc 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  771-785;   Dec  Dig.  {  220.*] 

16.  Trial  ({  412*)— Reception  op  Evidence 
— Waiveb  of  Objections. 

Defendant  by  introducing  letters  written 
by  its  president  to  plaintiff  In  response  to  let- 
ters from  plaintiff,  improperly  admitted  in  evi- 
dence, did  not  waive  the  objections  to  the 
incompetency  of  plaintiff's  letters  as  evidence, 
being  required  to  meet  the  case  as  best  it 
could  after  the  incompetent  letters  were  ad- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8§  182,  974-977;  Dec  Dig.  $  412.*] 

17.  Judgment  (|  203*)— Sep  abate  Judgment 

ON  ConNTEBCI.AIM. 

Defendant  was  not  entitled  to  separate 
judgments  on  the  two  items  of  its  counterclaim 
foiind  in  its  favor ;  the  trial  court  having 
properly  directed  the  Jury  to  credit  the  amount 


of  such  itomi  on  the  mm  foond  dne  to  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  JudgmcDt 
Cent  Dig.  §(  361,  984;  Dec  Dig.  >  203.*J 

Appeal  from  District  Court,  Wapello  Coun- 
ty; Frank  W.  Elchelberger,  Judge. 

Action  to  recover  an  alleged  balance  due 
on  salary  for  certain  alleged  reductions  ob- 
tained by  plaintiff  on  ooal  options  secured 
for  defendant,  and  commissions  for  the  find- 
ing of  a  purchaser  for  certain  lands  owned 
by  the  defendant  In  this  state.  Defendant 
filed  an  answer  tendering  an  Issue  on  each 
of  these  claims  and  setting  forth  cei^in 
counterclaims  against  the  plaintiff.  This 
counterclaim  was  in  two  counts  or  divisions, 
and  thereto  plaintiff  filed  a  reply  in  which 
be  admitted  part  ot  the  items  thereof  and 
denied  and  explained  certain  others.  On 
these  issues  the  caae  went  to  a  jury;  the 
court  Instmctlng  that  plaintiff  had  not  sliowii 
himself  entitled  to  anything  for  salary.  On 
the  other  Issues,  the  Jury  found  for  defend- 
ant on  plaintiff's  claim  to  redactions  from 
option  prices;  for  the  plaintiff  on  his  claim 
to  commisglona,  and  for  defendant  on  the 
two  items  of  counterclaim,  alUioagh  the 
allowance  on  the  second  count  was  for  less 
than  was  claimed.  Defendant  moved  for 
Judgment  cm  the  items  found  In  its  ftivor 
on  the  counterclaims,  but  these  were  over- 
ruled, although  the  oonrt  deducted  the  amount 
of  these  allowancea  from  the  amount  award- 
ed plaintiff  as  commissions,  and  rendered 
Judgment  tor  plaintiff  for  the  amount  of 
these  commisslonB  so  found,  less  the  allow- 
ances to  defendant  on  its  counterclaims.  De- 
fendant alone  appeals.  Beversed  and  re- 
manded. 

McNett  &  McNett  and  J.  C.  Mitchell,  ail  of 
Ottumwa,  for  appellant  8.  V.  Reynolds  and 
John  N.  McCoy,  both  of  Osltalooaa,  and 
Jaques  &  Jaques,  of  Ottumwa,  for  appellee. 

DEEMEB,  J.  As  plaintiff  has  not  appeal- 
ed, the  first  two  counts  of  bis  petition  are 
eliminated;  the  first  by  direction  of  the 
trial  court,  and  the  second  by  verdict  of  the 
Jury.  The  Jury  found  for  plaintiff  on  the 
third  count,  and  for  the  defendant  on  the 
two  items  of  counterclaim,  and,  after  deduct- 
ing the  allowances  on  the  counterclaim.  Judg- 
ment was  rendered  against  defendant  In  the 
sum  of  $16,357.86.  Defraidant's  motion  for  a 
new  trial  was  overruled,  and  the  court  tax- 
ed one-half  the  costs  to  each  party.  The 
appeal  challenges  many  rulings  of  the  court 
during  the  trial,  and  it  is  claimed  that  de- 
fendant was  entitled  to  separate  Judgmoits 
on  the  two  Items  allowed  It  by  the  Jury  on 
its  counterclaim.  That  the  exact  Issues  on 
the  third  count  of  plaintiff's  petition  may  be 
understood,  it  is  necessary  to  refer  to  that 
pleading  and  Its  numerous  amendments  at 
some  length.  lu  the  original  petition,  plain- 
tiff alleged  that  in  virtue  of  an  oral  agree- 
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ment  between  bim.  and  the  defendant  made 
OD  or  about  Hay  28,  1901,  be  tob  to  bare  a 
5  per  cent  conuulselon  on  any  Mle  or  for  the 
procuring  of  a  purdiaaer  for  any  of  tbe 
coal  lands  belonging  to  defendant;  tbat  he 
found  a  purchaBCT  tor  certain  tracts  In  Mari- 
on and  Lucas  countlee  wbicb  he  bad  op- 
tioned for  the  defendant,  and  that  defoidant 
made  sales  to  thbi  purdiaser  in  September 
•of  the  year  1906  for  «S02,10a  and  that  bts 
commission  thereon  amounted  to  V1SA0T.50. 
In  an  amendment  to  this  count,  he  avared 
that  his  contract  for  commissions  was  made 
with  <»ie  Olenn  W.  Traer,  ivesldent  of  de- 
fendant company  at  Ohlcago,  as  alleged  ^ 
his  petition;  that  he  procnved  tbe  Oonsoli- 
4a ted  Indiana  Goal  Company  as  a  purchaser 
of  the  ooal  lands,  or  was  Instrumental  In 
bringing  pun^ser  and  sdlw  together:  that, 
he  Interested  Bobert  Lee  and  Carl  Scbols, 
representing  the  purchasing  company,  in  the 
lands;  and  that  by  means  of  his  efforts  with 
tbem  tbe  sales  were  made.  In  another 
amendmttit  to  this  count  he  averred  In  sub- 
stance that  beginning  In  tbe  year  1908 
and  ctmtlnnlng  down  to  fieptonber  IS,  190Q, 
when  the  contract  of  sale  yna  closed,  was 
oigaged  In  trying  to  find  a  purchaser,  and 
tbat  be  finally  socceeded  In  doing  so,  and 
that  defendant  sold  tbe  lands  to  the  pur- 
cbaeer  procured  by  blm,  to  wit,  tbe  OonsoU- 
dated  Indiana  Ooal  Company.  He  also  aver^ 
red.  In  this  connection,  tbat  these  serylcee 
were  extra  and  not  coTered  by  bis  r^ular 
contract  of  «nploymeDt  with  defendant,  and 
that  the  reas(HUible  value  of  bis  services  was 
9  per  t^t.  on  tbe  purchase  price,  or  $16,107. 

Defoidant  denied  that  it  onployed  plain* 
tiff  to  find  a  purchaser  for  its  coal  lands, 
and  farther  pleaded  settlonaits  with  and 
pnyments  to  the  plaintiff  for  services  per- 
formed by  him  <^  every  kind  and  charac- 
ter. It  also  pleaded  an  accord  and  satisfac- 
tion. In  Its  counterclaim  It  asserted  that 
plaintiff  had  collected  $700  In  rentals  for 
lands  belonging  to  defendants,  for  which  be 
bad  not  accounted,  and  It  asked  Judgment 
for  that  amount,  less  tbe  sum  of  $13.71,  paid 
by  plaintiff  on  account  of  some  repairs.  In 
another  count  It  pleaded  tbat  plaintiff,  while 
taking  options  for  coal  lands  In  Marlon  coun- 
ty for  one  Osgood,  had  wrongfully  appro- 
priated to  his  own  use,  between  January  and 
October,  the  sum  of  $3,600,  which  amount 
was  r^(>aid  by  means  of  a  loan  received  by 
plaintiff  upon  a  note  signed  by  a  farmer  with 
whom  be  had  been  negotiating  for  lands  as 
security,  but  that  plaintiff  failed  and  neg- 
lected to  pay  the  interest  on  the  amount  used 
by  him,  which  amounted  to  the  sum  of  $203.- 
60,  and  as  assignee  of  Osgood's  claim  for  In- 
terest It  asked  Judgment  for  tbe  amount 
thereof.  Plaintiff  admitted  the  receipt  of  tbe 
rents  and  said  tbat  be  retained  tbem  to  ap- 
ply on  bis  claim  for  commissions,  etc.  As  to 
the  second  count  of  tbe  counterclaim,  be 
admitted  that  he  borrowed  the  money  to  re* 


place  the  amount  retained  by  him  because 
he  discovered  this  amount  was  a  apedal  fund, 
but  he  denied  that  he  should  be  ^rged 
with  Interest 

In  an  amendmoit  to  bis  petition,  and 
doubtless  to  meet  some  of  the  issues  tender- 
ed by  the  axwwer,  i^alntttt  averred:  "That 
during  the  time  tbat  be  was  performing  tbe 
services  earning  the  commissions  and  the 
rebates  fbr  which  this  suit  la  brought,  Glenn 
W.  Tiaer  waa  president  ct  the  Cleveland 
Coal  Company,  and  also  president  of  tlie 
Whlt^reast  Fuel  Company  of  Illinois,  both 
of  which  companies  were  owned  by  the  same 
atodstaolders,  managed  by  tbe  same  board  of 
directors,  and  were  in  fact  a  corporation 
within  a  corporation.  So  far  as  plaintiff 
understood  It,  the  Whitebreast  Fuel  Company 
was  the  holding  company  or  the  agent  of  the 
d^Sendant  company,  and  that,  while  the 
services  Cor  which  he  brings  this  suit  were 
rendered,  as  dalmed  him,  for  the  Cleve- 
land Cold  Company,  whatever  amounts  of 
money  were  paid  him  for  wages,  commls- 
sions^  or  rebates  were  paid  through  the 
Whitdkreest  Fnel  Company  of  Illinois,  and 
rece^ts  and  vou<^era  were  made  by  blm  to 
tbat  company,  but  as  a  rule  tbe  voudiers 
and  receipts  showed  tbe  proportion  of  tbe 
uKmey  so  paid  on  behalf  of  the  Clevdand 
Coal  Company,  the  defendant  her^n.  This 
amendment  Is  made  simply  for  t2ie  purpose 
of  more  clearly  getting  before  tlie  court  and 
Jury  the  exact  situation."  Tp  this  defendant 
answered  as  follows :  "It  admits  that,  during 
tbe  period  for  wbicb  plaintiff  claims  addi- 
tional amounts  for  services  rendered,  tbe 
said  Olenn  W.  Traer  was  president  of  the 
Cleveland  Ooal  Company,  defendant  and 
was  also  president  of  the  Whitebreast  Fuel 
Company  of  Illinois,  but  expressly  denies 
each  and  every  other  averment  stated  in 
said  amendment  to  petition,  except  tbat  it 
further  admits  that  tbe  plaintiff  was  paid  for 
his  services  in  full  by  the  Whitebreast  Fuel 
Company  of  Illinois,  by  which  company  be 
was  employed  and  paid,  and  to  which  com- 
pany he  executed  bis  receipts  and  vouchers 
for  bis  services." 

Tbat  one  of  defendant's  pleadings  may  be 
better  understood,  we  here  quote  therefrom 
as  follows:  "The  defendant  says  tbat  plain- 
tiff was  paid  for  bis  services,  covering  the 
period  for  which  he  sues,  by  the  Whitebreast 
Fuel  Company  of  Illinois,  by  whom  he  was 
employed.  •  •  •  Defendant  says  that 
plaintiff's  contract  with  said  Whitebreast 
Fuel  Company  of  Illinois  for  services  per- 
formed by  him,  and  for  which  he  was  paid, 
at  tbe  rate  of  $5  per  day,  was  in  parol,  and 
was  also  implied  from  his  acceptance  and 
receipt  from  said  Whitebreast  Fuel  Company 
of  Illinois  from  month  to  month  at  the  rate 
of  $5  per  day,  and  bis  statements  of  account 
rendered  therefor.  •  •  ♦  The  defendant 
says  tbat  between  March  3,  1904,  and  April 
8»  1905,  no  moneys  were  sent  by  either  J.  C. 
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Osgood  or  tbe  defendant  to  the  plaintiff,  bot 
between  said  dates  the  Whltebreast  Fuel 
Company  of  Illtaois  sent  the  plaintiff  for  and 
on  Its  acconnt  witb  snch  J.  C.  Osgood  about 
$09,000,  and  about  $13,6S0  for  or  on  its  ac- 
count with  defendant.  •  •  •  Defendant 
says  that  at  tbe  time,  and  for  tbe  period 
stated,  Glenn  W.  Traer  was  the  president, 
and  J.  M.  Blee  was  tbe  treasurer  and  assist- 
ant secretary,  of  the  defendant." 

In  this  manner  we  have  endeavored  to  ex- 
tract tbe  substance  of  pleading  covering 
about  88  printed  pages  of  the  abstract  In 
some  respects  tbe  issues  are  simple;  bnt  In 
going  to  tbe  record  which  consists  of  an  ab> 
stract  of  739  pages,  amended  abstracts  of  a 
few  pages,  and  briefs  and  arguments  aggre- 
gating ovw  400  pages,  that  whlcb  might  oth- 
erwise be  regarded  as  simple  becomes  ex- 
ceedingly complex.  Involved  in  the  transac- 
tions disclosed  by  the  testimony  are  the  fol- 
lowing organizations :  The  Wbltebreast  Fu- 
el Company  of  Illinois,  an  IlUnoiB  corpora- 
tion, the  St  Paul  Coal  Company,  an  Iowa 
corporation,  the  Cardiff  Coal  Company,  an 
Illinois  corporation,  the  Creatllne  Syndicate, 
a  group  of  tndividualB  operating  in  Folk 
county,  or  what  la  known  aa  the  Des  Moines 
fltid,  the  d^endant,  the  deveUuid  Coal  Com- 
pany, an  Iowa  corporation,  and  the  Bock 
Island  Railway  Company  had  a  mining  de- 
partment and  it  cnts  some  figure  in  the  enm. 
m  addition  to  these  there  was  what  I> 
known  as  the  Consolidated  Indiana  Coal 
Company,  a  corporation,  tbe  major  part  of 
whose  stock  and  securitleB  vere  held  by  the 
Rock  Island  Railway  OMnpany.  This  con- 
aolldated  Indiana  Ooal  Company  was  Uie 
purchaser  of  the  lands  for  the  sale  <^  wbldi 
plalutlfl  asks  a  oommlsstnL  The  deed  of 
the  lands  to  this  company  was  made  in  Sep- 
tember of  the  yeaa  190B.  Chas.  A.  Gkmdnov 
was  general  manager  of  tbe  Rock  Island 
Company.  BIr.  Matters  was  president,  and  a 
Mr.  Reld  was  tbe  chairman,  of  Its  board  of 
directors,  Chas.  Scholz  was  manager  of  the 
mining  department  of  the  railway  company 
and  general  manager  of  the  Consolidated 
Indiana  Coal  Company.  G.  W.  Traer  was 
president  of  the  Whltebreast  Fuel  Company 
of  Illinois,  and  J.  M.  Blee  was  Its  treasnrer, 
and  that  company  owned  property  both  In 
IlllnolB  and  Iowa,  and  operated  the  mines 
of  both  tbe  St  Panl  Company  and  the  Oleve- 
land  Company,  but  each  ownfil  separate 
properties  which  were  not  being  operated. 
Nelthw  the  St  Panl  nor  the  Cleveland  Com- 
pany operated  any  mines  In  lomt ;  the  actu- 
al operation  of  their  mines  being  carried  on 
by  the  Whltebreast  Company  of  Illinois. 
Traer  was  also  president  and  general  manag- 
er of  the  defendant  company,  and  one  Blee 
was  treasurer.  It  seems  that  tbe  Whlte- 
breast Company,  tbe  St  Paul  Company,  and 
the  defendant  Cleveland  Company,  were 
owned  by  tbe  same  parties,  managed  by  tbe 
same  board  of  directors,  and  had  the  same 


g«ieral  offlcea  Tbe  Wblt^reast  Company 
seems  to  have  been  the  operating  company, 
and  it  seems  that  everything  was  cleared 
through  tbe  Whltebreast  Company,  Traer, 
the  president,  said  In  his  testimony:  "AU 
the  companies  (referring  to  the  Whltebreast 
Fuel  Company  of  Illinois,  the  Cleveland  Coal 
Company,  the  St  Paul  Company,  and  tbe 
Crestline  Syndicate),  were  paid  by  or  through 
the  Whltebreast  Fuel  Company  of  Illinois; 
its  vouchers  were  used ;  and  the  other  com- 
panies were  all  operating  through  the  Whlte- 
breast organization,  and  the  Whlt^reast 
kept  their  bank  account  All  tbe  expenses 
of  the  different  companies  were  paid  on 
Whltebreast  vouchers,  and  we  then  charged 
to  each  company  whatever  was  expraded  on 
Its  account  The  Wbltebreast  Company  from 
time  to  time  bad  settlements  and  adjust- 
ments  with  these  other  companies  on  tbe 
amounts  that  were  paid  out  for  them;  the 
entries  were  made  right  along  from  time 
to  time,  and  the  books  balanced  every 
month." 

One  John  C.  Osgood  was  a  stockholder, 
probably  the  principal  on^  In  both  the  White- 
breast  and  the  defendant  companies  from  the 
beginning  down  to  the  year  1806,  and  durii^ 
part  of  the  time  was  director  and  nominal 
treasurer;  but  as  already  Indicated*  Traer 
was  president  of  both  companies,  and  had 
charge  of  the  business  thereto  It  would 
seem  t3iat  Osgood  and  Tvbxs  at  (me  time 
owned  practically  all  the  stock  in  both  com- 
panies. Osgood  was  a  witness  in  the  case, 
and  he  testifled  In  part  as  follows:  "As  a  re- 
sult (Kt  a  numbtt  of  intwrlem  and  eon^ 
erable  correspondence  with  Olenn  W.  Traer, 
I  aathorlaed  him  to  proceed  to  piocnre  op- 
tions In  the  WHsUed  'Belinda-Dallas  field'  to 
prospect  tba  land  if  it  proved  valoaUe  for 
coal  to  purchase  the  same,  telling  him  that 
I  would  provide  funds  necessary  for  tiie  ex- 
penses and  purchase  price  of  the  property; 
the  details  of  optioning  and  prospecting  the 
I>ropQrt7  were  l«ft  In  Mr.  Traer's  hands,  he 
reporting  to  me  the  pHvress  of  the  work 
from  time  to  time,  and  conferring  with  me 
frequently  In  personal  interviews.  In  the 
first  instance,  it  was  my  expectation  to  open 
a  mine  on  the  land,  bat  later  aa  I  decided 
to  dispose  of  my  coal  Interests  in  Iow&  as 
opportunity  offered,  and  antiioriaed  Mr, 
Traer  to  find  a  purdiaaer  for  tlie  various 
properties,  including  the  'Btilnda-Dnllas  field.* 
He  advised  me  of  negotiations  be  had  with 
Oarl  Schols,  and  I  antborlied  blm  to  sdl 
the  'Belinda-Dallas  fi^d*  to  Carl  S<diola,  w 
the  company  he  represented,  at  a  prioe  to 
net  $300,000.  *  •  *  I  had  nothing  to  do 
with  the  employment  of  Byron  Y.  Seevers  in 
any  capacity,  but  was  advised  by  Mr.  Traer 
that  Mr.  Seevers  was  employed  by  the  White- 
breast  Fuel  Company  of  Illinois  to  procure 
options,  and  that  he  was  using  him  in  the 
'Belinda-Dallas'  field  at  a  compuisatlon  of 
$5  per  day  and  his  ext>enBes.  *  *  •  x  had 
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no  personal  knowle^  of  tb»  emidoymeDt  at 
Byron  V.  Seevoi^  eu^t  as  I  was  Informed 
by  Glenn  W.  Traer.  I  was  not  informed 
that  he  had  anything  to  do  with  the  prospect- 
ing or  with  the  payment  for  said  lands  or 
coal  rights.  •  •  ♦  'J^e  optioning,  prospect- 
ing, purchasing,  and  sale  of  the  so-called 
'Belinda-Dallas'  coal  field  was  a  personal 
operation  of  my  own,  which  I  conducted 
with  my  capital,  with  the  assistance  of  my 
bnainesa  associate,  Glenn  W.  Traer,  utilizing 
the  employes  and  other  facilities  of  the  cor- 
porations in  Iowa  In  which  I  was  Interested, 
In  the  Oleveland  Coal  Company,  and  the 
Whltbreast  Fuel  Company  of  Illinois.  I  did 
not  authorize  or  consent  to  the  employment 
of  the  plaintiff  In  the  matter  of  negotiating 
a  sale  or  finding  a  purchaser  for  the  prop- 
erty. I  sold  the  property  myself  to  Daniel 
Q.  Reid  In  New  Tork  without  any  knowledge 
on  my  part  as  to  whether  the  purchase  was 
made  for  himself  personally  or  for  any  of 
the  corporations  In  which  he  was  Interested. 
*  *  *  I  understood  from  Mr.  Traer  that 
plaintiff  was  employed,  under  hla  direction, 
to  procure  options  on  lands.  I  am  not  posi- 
tive whether  in  the  years  1903  to  1906  I  htid 
any  official  position  with  either  the  Cleve- 
land Coal  Company  or  the  Whltebreast  Fuel 
Company  of  Illinois.  I  may  have  been  a  di- 
rector of  one  or  both  of  those  companies  for 
a  portion  of  the  time  named.  •  •  •  Glenn 
W.  Traer  resided  In  Chicago  during  that 
time,  I  think;  my  residence  was  in  Bedstone, 
Colo.  The  companies  during  the  time  refer- 
red to  maintained  their  offices  in  the  Bookery 
building  in  Chicago.  Glenn  W.  Traer  was 
president  of  both  companies  and  had  general 
charge  of  their  operations.  He  had  charge 
of  the  business  of  said  companies  In  Iowa 
and  Illinois.  I  have  no  personal  knowledge 
of  who  took  options  in  1903,  1904,  and  1905 
on  the  coal  rights  in  Marlon  county,  somc- 
tlmee  called  the  Belinda-Dallas  field,  or  who 
did  the  fieldwork,  but  was  Informed  by  Mr. 
Traer  that  Byron  W.  Seevers  was  employed, 
under  his  direction,  to  do  some  of  this  work. 
M7  best  recollection  is  that  the  options  were 
tafcoi  Id  the  name  of  Glenn  W.  Traer,  and 
Chat  property,  when  purchased,  was  deeded 
to  him.  Q.  Do  you  know  that  when  the 
deeds  to  these  properties  were  made  by  the 
landowners  they  were  made  to  Glenn  W. 
Traer  as  grantee,  and  that  Glenn  W.  l^aer 
at  a  later  date  deeded  them  to  the  Cleveland 
Coal  Company,  and  that  the  Cleveland  Coal 
Company  at  a  still  later  date  deeded  them 
to  the  Consolidated  Indiana  Coal  Company? 
A.  I  have  no  personal  knowledge,  but  have 
be^  so  informed.  Q.  Please  state  who  s^- 
ed  the  deeds  to  the  property  In  question  wbea 
It  was  deeded  to  the  Consolidated  Indiana 
Coal  Company,  and  what  official  iKwltitm  the 
signera  occupied  with  the  Cleveland  Coal 
Company.  A.  I  cannot  answer  this  question 
as  I  never  saw  the  deed,  but  presume  It  was 
signed  by  the  proper  officera  of  the  Glevtiand 


Goal  Company.  The  Cneveland  Ooal  Compa- 
ny did  not  sell  the  Belinda-Dallas  field  in 
Marlon  county  direct  to  the  ConsoUdated  In- 
diana Coal  Company.  I  sold  the  property 
to  Daniel  G.  Beld.  I  cannot  give  the  exact 
date  the  sale  was  made^  but  to  the  best  of 
my  recollection  It  was  some  time  the  latter 
part  of  July  or  August  1906.  Q.  Did  the 
plaintiff,  Byron  W.  Seevers,  have  cha^  of 
the  optioning  and  purchasing  of  the  property 
in  question  In  the  said  Belinda-Dallas  field 
for  the  defendant's  company  during  the  years 
In  question?  A  He  did  not  Glenn  W.  Traer 
had  charge  of  the  optioning  and  purchasing 
of  the  property  for  me.  I  was  informed  by 
Glenn  W.  Traer  that  Seevers  was  in  his  eai' 
ploy  for  the  purpose  of  doing  fieldwork  in 
connection  with  securing  options.  *  •  * 
Under  my  direction,  Glenn  W.  Traer  had 
cbage  of  the  operations  referred  to,  and,  as 
already  stated,  advised  me  that  plaintiff  was 
in  hla  employment,  and  was  used  by  him  In 
wnnectlon  with  procuring  options  In  the 
Belinda-Dallas  field."  This  much  by  way 
of  introduction. 

Plaintiff  claims  that  he  made  an  oral  con- 
tract with  Traer  as  president  and  nianager 
of  the  defendant  company,  whereby  the  said 
company  agreed  to  pay  him  a  commission 
for  finding  a  purchaser  for  the  options  on 
the  coal  lands  in  Marion  and  Lucas  coun- 
ties, known  as  the  Belinda-Dallas  field,  and 
so  testified  while  on  the  witness  stand.  He 
also  introduced  some  letter  from  Traer 
which  he  claims  corroborated  bis  testimony. 
He  claims  that  the  arrangements  were  made 
early  in  the  year  1903,  and  were  brought 
about  because  of  his  offer  from  other  men 
to  enter  into  th^r  employ.  He  further  says 
that,  pursuant  to  the  contract,  he  Interested 
the  officers  of  the  Bock  Island  Bailway  In 
this  field  and  brought  about  a  meeting  be- 
tween Traer  and  these  officers,  which  finally 
resulted  in  a  sale  of  the  prc^rty  to  the 
Consolidated  Indiana  Company,  that  com- 
pany being  practically  owned  by  the  Bock 
Island  Company,  and  that  the  price  obtain- 
ed was  something  like  f302,000,  and  he  asks 
either  the  sum  of  6  per  cent  as  an  agreed 
commission  for  his  work  or*  the  reasonable 
value  thereof  whicSi  he  stated  in  his  peti- 
tion to  be  the  same  amount  On  the  other 
hand,  defendant  denies  that  it  ever  em- 
ployed the  plaintiff  in  any  capacity.  It  says 
that  he  was  employed  1^  the  Whltebreast 
Company  at  an  agreed  compensation  for  bis 
services,  which  did  not  include  anything  by 
way  of  commissions;  that  he  has  been  paid 
his  salary  and  has  rece^ted  for  the  same. 
That  the  land  which  was  sold  did  not  be- 
long to  the  defendant  but  to  Osgood,  and 
that  neither  Osgood  nor  any  one  for  him 
ever  emjdoyed  plaintiff  or  agreed  to  give 
him  any  compenaatloD  for  finding  a  pnrchaH- 
er  for  the  land.  It  Is  agreed  that  the  cor- 
porate records  show  a  purchase  of  the  land.^ 
in  controversy  by  the  defendant  company 


Digitized  by 


Google 


798 


138  NOBTBWESTEBN  BEPOBTKB 


(Iowa 


from  Osgood  in  October  of  Oie  year  IIMH. 
But  <teKood  said,  as  will  be  remembered, 
tbat  be  used  the  employte  of  the  lowa  com- 
panies In  aecnring  his  options,  and  some  of 
the  records  show  that  certain  payments  for 
options  were  charged  on  the  books  of  the 
Wtaitebreast  Company  to  the  defendant  com- 
pany. There  cao  be  no  doubt,  under  the 
testimony,  that  some  time  in  the  year  1903 
plaintiff  undertook  to  interest  the  Bock  Is- 
land BaUway  Company,  through  its  officers, 
In  the  coal  field  in  qnestlon,  and  ttiat  he  bad 
considerable  correspondence  with  these  olii- 
clala;  that  this  contlnned  down  until  the 
time  of  a  meeting  of  Traer  with  these  offi- 
cials, some  time  In  March  of  the  year  1904, 
vrhesu  It  Is  claimed  plaintUf  directed  tlie  rail- 
way offidala  to  taire  the  mattw  up  with 
Traer  for  the  reason  that  tta^  had'  (^cers 
in  Chicago.  However  this  may  be,  Traer 
met  tliese  officials  at  the  time  stated  at  In- 
dianapolis, during  a  miner's  amrration,  and 
then  bad  with  him  maps  a&d  idato  of  the 
Add,  and  thai  altered  into  K^otiatUms  to 
sell  the  land.  Tnsr  says  In  his  testimony 
that  be  never  knew  that  plaintiff  had  had 
any  corrospondenoe  with  these  people,  and 
that  he  was  not  advised  of  that  fftct  by  the 
plaintiff.  It  Is  conceded  by  plaintiff  that  the 
price  for  the  lands  was  not  fixed,  and  that 
this  matter  was  left  open  for  negotiations 
between  vendor  and  purchaser.  It  Is  algnill- 
cant,  however,  that,  when  representatives 
of  the  railway  company  came  to  Iowa  to 
personally  lotrtc  over  the  property,  they  were 
met  by  plaintiff,  or  at  least  were  accompa- 
nied by  him  during  a  part  of  the  time  they 
were  making  their  Investigations.  There  is 
a  sharp  dlspnte  in  the  testimony  regarding 
Traer's  knowledge  of  plaintiff's  efforts  to  in- 
duce the  raUway  people  to  buy  the  land. 
But,  however  tlils  may  be,  def^dant  Insists 
that  the  original  negotlattons  neva  amount- 
ed to  anything,  were  entirely  broken  of^  and 
were  thereafter  resumed  without  any  help 
from  plalntlfC,  and  the  sale  actually  made 
at  a  much  lower  figure  than  was  first  pro- 
posed. This  much  of  the  testimony  will  be 
sufficient  to  li^lcate  In  a  general  way  the 
points  relied  upon  for  reversaL  To  be  ac- 
curate, these  are  37  In  number,  but  they  are 
finally  reduced  to  seven  or  dght  principal 
points. 

[t,2]  1.  It  is  argued  that  there  was  not 
enough  testimony  to  take  the  case  to  the 
Jury,  and  that  In  any  event  tbere  should 
have  been  a  verdict  for  the  defendant  upon 
plalntlfrs  claim  Cor  commission.  We  have 
set  out  enough  of  the  record  to  indicate  that 
we  think  the  question  was  Cor  a  Jury,  and 
it  is  well  established  that  we  sbuuld  not  at- 
tempt to  pass  upon  the  weight  of  ttie  testi- 
mony where  there  Is  a  confiict  therein.  It 
may  be  that  the  preponderating  weight 
thereof  on  the  cold  page  is  apparently  with 
the  defendant,  but  this  Is  not  enough  to  Jus- 
tify In  reversing  the  case  for  want  of  evi- 
dence to  sustain  the  verdict.   In  this  con- 


nection, the  trial  court  gave  the  tMlowliis. 
among  other.  Instriicthma :  "(17)  Before 
plaintiff  can  be  allowed  a  commission  on  tlie 
sale  of  the  Belinda  coal  field,  he  mnet  not 
only  prove,  by  a  preponderance  of  the  evl- 
d^ice,  that  he  was  Uie  cause  of  Tntr  and 
Schoix  being  tnrought  together  and  ento-ins 
upon  negotiations,  each  with  the  otli^,  witb 
reference  to  the  field,  but  be  most  also 
prove,  by  a  preponderance  of  the  evidence, 
that  defaidant  had  authorised  him  to  fiiHl  a 
purchaser  for  the  fl^  alone  and  by  itself 
and  had  agreed  to  pay  him  a  commlsston  If 
he  would  find  a  purchaser  theiefbr— that  Is, 
though  plaintiff  may  have  bea  aathorlaea 
to  find  a  purchaser  for,  or  to  sell,  ttie  fleld 
in  auction  along  with  and  in  connection 
with  other  fields  all  In  a  lump  and  not  a^>- 
arately,  yet  In  no  event  can  be  recover  a 
commission  on  the  separate  sale  of  Uie  Beld 
in  question,  without  first  proving,  by  a  pre- 
ponderance of  the  evidence,  tliat  the  de- 
ffflidant  authorized  him  to  find  and  i»odiice 
a  purchaser  for  the  fleld  in  question  alone 
and  by  itself,  and  agreed  to  pay  him  a  com- 
miasion  if  he  should  flnd  and  'produce  a  pur- 
chaser therefor."  We  have  looked  In  valD 
for  any  testimony  which  would  Justify  a  ver- 
dict for  plaintiff  under  this  instruction,  and 
plaintiff's  couns^  have  not  pointed  out  any 
such  testimony. 

[S]  We  do  not  now  see  why  this  instruc- 
tion was  given ;  but,  right  or  wrong,  it  was 
the  duty  of  the  Jury  to  follow  it,  and.  had 
it  done  so,  plaintiff  would  not  have  been  en- 
titled to  the  verdict  Crane  v.  Railroad  Co., 
74  Iowa,  330,  37  N.  W.  397,  7  Am.  SL  Rep. 
479;  Eggert  v.  Templeton,  113  Iowa,  206, 
85  N.  W.  19;  Nichols  v.  Railway  Co.,  6» 
Iowa,  154,  28  N.  W.  571 ;  Mahoney  v.  Dank- 
wart,  108  Iowa,  321,  79  N.  W.  134. 

[4]  In  another  instruction  the  court  said: 
"(24)  If  you  flnd  the  plaintiff  entitled  to  re- 
cover on  the  third  count,  tbe  measure  of  bis 
recovery  will  be  5  per  cent,  on  whatever 
amount  you  flnd  the  purchase  price  to  hare 
been,  with  interest  at  6  per  cent,  from  the 
date  of  the  sale,  and,  if  you  so  find,  you  will 
compute  the  Interest  and  return  your  venllct 
for  said  sum  in  one  lump  sum.  as  to  count 
three  of  plaintiff's  petition,  not  exceeding 
amount  claimed  In  petition."  This  Instruc- 
tion cannot  be  susteined.  It  la  true  that 
plaintiff  testified  to  an  oral  agreement  to 
pay  him  5  per  cent  commissitm  upon  the  pur- 
Chase  price,  but  he  also  alleged  In  his  peti- 
tion that  there  was  no  agreement  as  to 
amount,  but  that  tbe  reasonable  nine  cX  his 
Borvices  was  S  per  cent  There  was  testi- 
mony ftom  which  a  jury  might  have  found 
that  no  rate  of  compensation  was  fixed;  but 
there  was  no  testimony  that  Uie  usual  or 
customary  rate  or  the  reasonable  value  of 
these  services  was  6  per  cent  True  there 
was  testimony  of  other  sales  where  6  pn 
cent  was  paid,  but  there  was  also  testimony 
as  to  sales  where  less  was  paid.  Tbe  ques- 
tion was.  In  any  event,  one  for  a  Jury,  and 
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the  trial  conrt  was  not  justlfled  In  Inatrnct- 
iagt  M  a  mattw  of  Ian',  that  idalntiff  was 
entitled  to  S  per  cent  on  the  amount  of  the 
purchase  price. 

[1]  2.  In  Its  alzteoith  lostmctlon  the  conrt 
said:  *^e  fact,  If  It  be  a  fact,  that  the  de- 
fendant or  Its  president,  Traer,  did  not  know 
that  Sehola  and  the  Bo<ft  Island  people  had 
been  corresponding  with  Seevers  about  the 
sale  of  the  landa  la  not  controlling.  It  was 
no  part  of  the  contract  All  he  wonld  be  re- 
QDired  to  do.  If  yon  find  that  he  was  enir 
idoyed  to  find  a  parchaser  for  the  lands, 
was  to  find  some  one  who  desired  to  pur- 
chase it  and  who  was  ready,  able,  and  wlll- 
ing  to  buy,  or  wonld  In  fact  buy,  and,  If  he 
did,  the  contract  was  fulfilled,  regardless  of 
defoidant'a  Information  of  what  he  had 
donft"  Under  the  tacta  dlsdosed  and  prac- 
tlcally  etmceded  that  the  price  tor  tike  land 
was  not  fixed  and  that  lAalndff  did  not  have 
the  exdnrtTe  rii^t  of  sale,  this  Instruction 
was  clearly  erroneous. 

The  law  on  this  sabject  Is  announced  in 
the  recent  case  of  Gilbert  t.  McCullough,  146 
Iowa.  333,  125  N.  W.  173,  and  is  as  follows: 
"The  question  presented  Is  whether,  conced- 
ing the  facts  to  be  as  recited,  the  plalntiiF 
found  a  purchaser  within  the  terms  of  his 
employment  In  Rounds  t.  Alee,  116  Iowa, 
345  lis»  N.  W.  1098],  an  agent  having  been 
employed  to  find  a  purchaser  for  land  at  a 
specified  price,  was  held  to  be  entitled  to 
his  commission  If  the  efficient  cause  In  pro- 
curing a  purchaser,  at  the  price  named,  to 
whom  the  principal  sold,  even  though  the 
principal  knew  nothing  of  what  had  been 
done;  the  agent  not  having  had  an  opportu- 
nity of  informing  him.  And  this  ruling  is 
amply  sustained  by  authority.  Lloyd  v.  Mat- 
thews. SI  N.  T.  124;  Craig  t.  Wead,  68  Neb. 
782,  79  N.  W.  718;  Hovey  T.  Aaron,  133  Mo. 
App.  673,  113  S.  W.  718;  Graves  v.  Bains, 
78  Tex.  92.  14  B.  W.  256;  19  Oyc.  264.  This 
case  Is  to  be  distinguished  from  Rounds  v. 
Alee,  in  that  the  sale  was  for  a  price  less 
than  that  named  to  the  agent  and,  though 
the  latter  had  submitted  an  offer  equal  to 
that  received  by  the  owner,  he  had  withheld 
the  name  of  the  proposed  purchaser.  Had 
be  submitted  such  name,  there  might  be 
some  question  as  to  defendant's  liability  for 
the  agent's  commission,  for  the  circum- 
stance might  be  such  that  the  owner  might 
Dot  avoid  such  liability  by  reducing  the 
price  to  the  customs  furnished.  Steward  t. 
Mather,  32  Wis.  344.  By  withholding  the 
name  of  the  •purchaser  proposed,  the  agent 
volimtarlly  kept  from  bis  principal  the  knowl- 
edge which  would  have  enabled  the  latter 
to  iwtJtect  himself  as  well  as  the  agent  and 
therefore  the  latter,  rather  than  the  prin- 
cipal, was  at  fault  Even  though  the  defend- 
ant may  have  agreed  to  employ  no  other 
agent  he  retained  the  right  himself  to  dis- 
pose of  the  proper^.  Ingold  v.  Symonds, 
126  Iowa,  82  [99  N.  W.  713j.   This  right  was 


not  Obviated  by  the  drcomstance  tiiat  an- 
other may  lure  assM»d  him  In  effecting  the 
sale,  providing  it  vnm  consummated  before 
the  plaintiff  found  a  purchase,  or  the  agency 
of  the  pUUntiff  wu  therein  revoked.  White 

Benton,  121  Idwa,  354  [96  N.  W.  876}. 
Possibly  the  party  baving  the  exclnstve 
agency  might  have  a  cause  of  action  for 
damages  flowing  from  the  breach  of  contract 
in  employing  another  agent  but  no  dalm  of 
ttist  kind  is  made.  The  action  is  for  com- 
mission earned,  and  not  for  damages,  be- 
cause of  the  owner's  lapse  from  his  agree- 
m«t  in  other  respects.  The  sale  was  con- 
summated by  def^dant  fwlor  to  ascertain- 
ing that  the  purchaser  was  the  same  person 
as  the  one  fbr  whom  the  otter  had  beoi  sub- 
mitted. As  that  offer  was  $76  less  than  the 
price  at  which  he  was  to  procure  a  purchaser, 
be  did  not  ther^  so  perform  as  to  entitle 
him  to  a  commission.  Byan  v.  Page,  184 
Iowa,  60  [111  N.  W.  406].  And  as  the  sale 
was  at  a  less  price  or  one  not  specified  In 
the  agency  agreemott,  and  without  knowl- 
edge that  the  purchaser  was  the  person 
whose  offer  bad  been  submitted  by  plaintiff, 
the  defendant  did  not  become  liable  to  the 
latter  for  a  commission.  In  Boyd  v.  Watsou, 
101  iowa,  214  [70  N.  W.  120],  the  price  of  the 
land  for  the  sale  of  which  the  agency  ex- 
isted was  not  specified,  and  the  court  ap- 
proved of  an  Instruction  that  In  these  cir- 
cumstances a  sale  to  a  customer  of  the  agent 
without  knowledge  of  that  fact  would  not 
render  the  principal  liable^  for  the  commis- 
sion dalmed  was  approved.  The  distinction 
between  the  above  case  and  Rounds  v.  Alee 
is  that  In  the  latter,  the  price  wils  named, 
and  the  sale  effected  at  such  price,  while  In 
Boyd  V.  Watson  the  consideration  was  a 
matter  of  n^tlation.  See,  also,  Blodgett 
T.  Railway,  63  Iowa,  606  [19  N.  W.  799]. 
Power  to  fix  the  price  is  Incident  to  the  right 
retained  by  the  owner  to  sell,  and  an  agent 
necessarily  must  take  this  Into  account  and, 
unless  he  cares  to  assume  the  risk  of  a 
sale  by  the  owner  to  a  prospective  purchaser 
on  terms  different  than  those  specified,  he 
must  disclose  such  purchaser's  name  in  sub- 
mitting his  proposition.  Indeed,  there  is  an 
element  of  bad  faith  in  withholding  this  in- 
formation from  the  principal,  with  whom  the 
agent  is  required  to  deal  with  candor  and 
falmms,  and  it  must  not  be  understood  from 
the  discussion  that  recovery  might  have  been 
had,  had  the  sale  been  at  the  price  spedfled 
In  the  employment  of  plaintiff  as  agent" 
See,  also,  to  the  same  point  Boyd  v.  Watson, 
101  Iowa,  214.  70  N.  W.  120;  Blodgett  v. 
Railroad  Co.,  63  Iowa,  606.  19  N.  W.  799.  Al- 
so the  following  from  Indiana  which  seems 
to  be  a  well-reasoned  opinion:  Mullen  v. 
Bower,  22  Ind.  App.  294,  S3  N.  E.  790. 

[6]  The  following  instruction  asked  by  de- 
fendant on  this  same  i»wposltlon  should  have 
been  given:  "(la)  Before  plaintiff  can  re- 
cover a  commission  ax  account  of  the  sale  of 


Digitized  by 


800 


U8  NOBTH^BTBBN  SEPOBTSB 


(lowl 


the  coal  field  in  question,  he  moet  establlsb, 
by  a  preponderance  of  tbe  evidence,  that  he 
produced,  as  a  prospective  purchaser,  to  the 
defaidaut  tbe  party  that  did  purchase;  that 
is,  that  It  was  through  his  efforts  that  Mr. 
Traw  and  Mr.  Scholz  were  brought  tt^ether 
to  enter  upon  negotiations  as  to  tbe  pur- 
dtiase  and  sale.  Hence  if  In  March,  190i,  Mr. 
Traer  and  Mr.  Scholz  met  and  took  up  tbe 
consideration  of  the  field  In  question,  Traer 
acting  for  the  defendant  In  offering  to  9ell, 
and  Scholz  acting  for  hla  company  as  a 
profipective  purchaser,  and  If  at  that  time 
Mr.  Traer  had  no  knowledge  that  the  plain- 
tiff had  been  in  correspondence  with  Mr. 
Scholz  concerning  a  coal  field  in  Marlon 
county,  and  had  no  knowledge  that  plaintiff 
had  called,  or  had  been  instrumental  In 
calling,  Mr.  Scholz's  attention  to  a  coal  field 
for  sale  in  Marlon  connty,  and  if  at  tliat 
time  Mr.  Scholz  had  no  knowledge  that  the 
coal  field  he  and  the  plaintiff  had  been  cor- 
reqrandlng  about  was  the  same  coal  field 
Mr.  Traer  was  offering  for  sale,  then  you 
must  find  that  plaintiff  did  not  bring  Traer 
and  Sdiols  together,  and  was  not  the  pro- 
ducing cause  of  the  sale  In  qnestlon." 

[I]  The  Issne  was  In  tbe  case  by  reason 
of  testimony  having  been  Introduced  pro  and 
con  on  this  proposition,  and  tbe  trial  court, 
whoi  It  attempts  to  instmct  upon  a  mat- 
ter which  the  parties  have  made  by  tbe  tes- 
timony, must  give  a  proper  Instmctlon. 
Hanson  t.  KUne^  186  lova,  101,  113  M.  W. 
SOI. 

[I]  8.  The  trial  court  also  gave  the  fol- 
lowing Instruction:  "(11)  One  acting  with- 
out any  authority  therefor,  from  the  owner 
of  lands  ta  finding  a  purchaser  for  such 
lands,  is  a  mere  volunteer,  and  In  such  case 
would  not  be  entitled  to  a  conuulsslon  for 
such  sale,  even  though  his  efforts  may  have 
been  the  efficient  cause  of  bringing  about 
the  sale.  But  if  the  broker  reports  to  the 
owner  that  he  had  b^un  such  negotiations, 
and  the  owner  of  the  lands  knows  that  the 
broker  expects  a  commission  for  obtaining 
such  purchaser  and  approves  the  same,  and 
makes  the  sale  to  such  person  with  whom  the 
broker  had  commenced  such  negotiations, 
then  the  broker,  although  a  mere  volunteer  at 
the  oommenc^ent  of  the  proceeding,  would 
be  entitled  to  a  commission."  As  applied  to 
the  facts,  we  do  not  think  this  instruction 
can  be  sustained.  According  to  plalntlCTs 
own  testimony  he  was,  during  all  the  time 
when  claiming  commissions  for  sales,  in 
defendant's  employ,  and  doubtless  owed  it 
his  entire  time  and  energies.  Of  course  his 
employer  could  contract  with  him  to  pay 
additional  compensation  for  finding  purchas- 
ers for  his  coal  lands;  but,  from  mere 
knowledge  that  he  was  doing  the  work  and 
expecting  compensation,  no  implied  promise 
would,  as  we  think,  arise.  This  proposition 
is  ruled,  we  think,  by  Welch  v.  CoUenbaugh, 
150  Iowa,  695,t  wherein  we  said:  "The  ac- 
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tton  of  plaintiff  IjI  necessarily  based  npon  the 
alleged  contract  of  employmoit  His  p^etl- 
tlon  alleged  socb  employment  The  de- 
foidanf  s  answer  dolled  It,  and  bis  te»tl- 
mony  clearly  negatived  it  There  could  be 
an  employment  without  any  express  agree- 
ment as  to  the  rate  of  compensation.  The 
contract  of  employmrat  being  proved,  ttie 
rate  of  oompensatioo  could  be  determined  on 
quantum  meruit  Bat  tbls  ri^t  of  compen- 
sation at  all  was  dependent  upon  the  ques- 
tion whether  there  was  any  employment  of 
the  plaintiff  by  the  defoidant  to  procure  a 
purchaser  for  him,  Tbe  defendant  asked  no 
aid  of  the  plalntlfl,  and  refused  all  bla  so- 
lidt&tlons  for  emidoyment  Upon  soefa  a 
state  of  facts,  emidoymeit  cannot  be  Im- 
plied from  the  mere  fact  that  defendant 
knew  that  jdalntur  was  about  to  take  a 
customer  to  see  the  farm  with  a  view  of 
making  an  offer  for  it  A  property  owner  Is 
not  precluded  from  engaging  in  conversation 
with  an  agent  who  solMts  an  agency  from 
lilm,  nor  is  be  bound  to  forbid  an  agnit  to 
look  at  bis  property  or  to  show  It  to  a  caa- 
tomor,  in  order  to  protect  blmself  against 
liabUlty."  Tbls  thought  was  reoogniaed  by 
Idalntlff  in  bis  pleading  for  be  eqwesaly 
averred  that  his  services  were  extra  and 
covered  by  Us  oouteact  of  blrlii&  and  tbat 
tbe  reasonable  value  <^  his  swioes  were^ 
etc. 

[I]  A  contract  by  ratlfleation,  or  perhaps 
estoppel,  may  doubtless  be  proved  under  a 
general  allegation  that  audi  a  contract  was 
made.  Long  v.  Osbom,  91  Iowa,  100>,  99  N. 
W.  14.  This  Is  true,  notwltbstandlng  tlie 
rule  that  an  estoppel  must  ordinarily  be 
pleaded.  Tbe  question  Is  really  not  one  of 
estoppel,  but  of  the  character  of  testimony  to 
prove  a  contract  This  may  be  done  by  con- 
duct, and  facts  may  be  shown,  under  a  gen- 
eral allegation  of  contract  to  show  an  im- 
plied one  or  one  growing  out  of  conduct 
or  by  ratification  of  the  acts  of  another. 
See,  to  the  same  point  Smith  v.  Bank,  107 
Iowa,  624,  78  N.  W.  238;  SUte  Bank  v.  Kel- 
ley,  log  Iowa,  546,  80  N.  W.  520;  LuU  v. 
Bank,  110  Iowa,  642,  81  N.  W.  784;  Fritz 
V.  Grahi  Co.,  136  Iowa,  705,  114  N.  W.  193. 
The  trouble  with  the  Instruction  lies,  not 
In  the  fact  that  there  was  no  pleadioft  but 
because,  under  the  facts  disclosed,  it  was 
erroneous  as  a  proposition  of  law,  for  the 
very  fundamental  reason  that  plaintiff,  as 
he  claims,  was  then  employed  by  defendant 
and  to  recover  commissions  it  was  necessary 
for  him  to  show  an  agreemoit  for  extra 
compensation. 

4.  For  the  errors  already  pointed  out  the 
Judgment  must  be  reversed,  and  we  need  not 
consider  many  of  the  other  propositions  re- 
lied upon.  A  vast  number  of  letters  passing 
between  the  parties  named  were  offered  and 
received  in  evidence,  and  to  many  of  these 
defendant  objected  because  self-serving  in 
character  and  not  In  the  form  of  admissions. 
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Some  of  these  letters  were  part  of  the  res 
geatSB  of  the  sale  or  of  the  efforts  put  forth 
by  tbe  i^ntiff  In  bis  claimed  efforts  to  find 
a  pnndiaser.  Others  were  explanatory  of  le^ 
ters  received  by  plaintiff  from  various  par- 
ties, and  era^tial  to  a  complete  understand- 
Ine  tbereoi^  because  they  were  a  part  of  the 
coraeBpondence  with  reference  to  a  given 
subject,  and  were  admissible  as  a  part  of  the 
correspondence  about  the  matters  referred 
ta  Some  letters  written  by  plaintiff  were 
Introduced,  over  defendant's  objections,  which 
contained  nothing  more  than  narratives  of 
past  transactions  and,  so  &r  as  shown,  were 
never  answraed  by  the  parties  to  whom  they 
are  said  to  have  been  addressed.  So,  too. 
letters  from  plaintiff  to  various  parties  were 
put  In  whidi  pmported  to  be  enswers  to  let- 
ten  addressed  to  him  without  producing 
these  letters  or  acconntlng  for  their  loss  or 
destruction  in  order  that  secondary  testi- 
mony as  to  their  contODts  might  be  given. 

[It]  Of  course  declarations  against  intw- 
est  or  admissions  of  an  adverse  party  may 
always  be  shown,  whether  In  the  form  of 
letters  or  made  orally.  And  In  such  cases 
tbe  other  party  may  introduce  all  the  cor- 
r^pondence  with  reference  to  that  subject 

(111  But,  as  a  general  rul^  self-serving 
declarations,  whether  in  the  form  of  letters 
or  other  statements,  are  not  admissible.  And 
the  rule  seems  to  be  that  the  fact  that  an 
addressee  toils  to  answer  a  letter  does  not 
make  the  letter  admissible  as  containing  ad- 
missionB  by  silence.  Commonwealth  v.  East- 
man, 1  Cosh.  (Mass.)  1S9,  48  Am.  Dec.  506; 
Learned  v.  Tlllotson.  97  N.  Y.  1-12,  40  Am. 
Bep.  508. 

[12,  It]  The  general  role  with  reference  to 
tbe  admission  of  letters  is  as  follows :  "  *A 
letter  written  by  a  party  is  not  admissible  In 
his  own  favor,  except  as  a  notice  or  a  de- 
mand.' 13  Am.  &  Eng.  Ency.  of  Law,  p.  2Si&. 
Letters,  written  by  the  contractors  to  the  city 
officials,  did  not  tend  to  prove  or  disprove 
any  Issue  In  the  case,  and  were  clearly  in- 
admissible. Such  testimony  tended  to  prej- 
udice the  minds  of  the  Jury  against  the  city 
and  in  favor  of  the  contractors.  The  mere 
fact  that  letters  were  received  and  remain 
unanswered  has  no  tendency  to  show  an  ac- 
quiescence of  tbe  party  in  the  facts  stated  in 
them.  A  party  Is  not  to  be  driven  into  a  cor- 
respondence of  that  character  to  protect  him- 
self from  such  consequences.  In*  the  case  of 
Flrbee  t.  Denton,  S  C.  &  P.  103,  the  plaintiff 
bad  sent  a  letter  to  the  defendant,  demand- 
ing a  sum  of  money  as  due  to  him,  to  which 
no  answer  was  returned.  On  the  offer  to 
prove  Its  contents,  •  •  *  Lord  Tenterton, 
G.  J.,  cd)8erved:  "I  am  slow  to  admit  that 
What  is  said  to  a  man  before  his  face,  he 
Is  in  some  degree  called  on  to  contradict,  if 
he  doee  not  acquiesce  In  It ;  but  the  not  an- 
awains  the  letter  Is  quite  different  and  it  is 
too  much  to  say  that  a  man,  by  omitting  to 
answer  a  letter,  at  all  events  admits  the  troth 
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of  the  statements  that  letter  contains.  I 
am  of  opinion,"  he  observed,  "that  this  letter 
cannot  be  read." '  HUl  v.  Pratt  20  Vt  119. 
In  Bank  t.  Dalaflehl,  126  N.  T.  410,  27  N.  E. 
797,  it  was  said :  'We  can  see  no  ground  up- 
on which  the  letter  is  admissible.  It  is  not 
in  the  nature  of  a  declaration,  which  the  de- 
fendant admits  by  not  answering;  nor  Is  it 
on  the  same  plane  as  an  oral  declaration  to 
the  same  effect,  made  in  the  presence  of  the 
party  to  be  ctiarged,  and  who  may  be  regard- 
ed as  admitting  Its  truth  by  AtUing  to  deny 
It  This  letter  is  a  mere  declaration  of  the 
writer,  assuming  In  his  own  betialt  to  char- 
acteriee  and  determine  the  nature  of  a  past 
transaction,  and  it  does  not  demand  an  an- 
swer, and  is  not  admissible  In  evidence 
against  the  defendant  Learned  v.  nUotson, 
97  N.  T.  1,  49  Am.  Rep.  508;  Talcott  v>  Har- 
ris, 93  N.  y.  567.'  In  Fearing  t.  Kimball,  4 
Allen  [Mass.]  126,  81  Am.  Dec.  690,  It  was 
said :  The  gen^l  mle  that  a  party  cannot 
make  evidence  for  himself  by  his  written 
communications  addressed  to  the  other  par- 
ty as  to  the  f^racter  of  dealtaigs  between 
them,  or  the-  liability  of  the  party  to  whom 
they  are  addressed,  In  the  absence  of  any 
rejdy  assenting  to  the  same;  is  wdl  settled. 

*  *  *  Omitting  to  answer  a  written  com- 
munication is  not  evidence  of  the  truth  of  the 
facts  therein  stated,  nor  Is  a  party  under  or- 
dinary circumstances  required  to  r^)ly  to  a 
letter  omtainlns  false  statements  of  fiicta. 

*  *  *  A  party  cannot  make  evidence  for 
himself  by  his  own  declarations.  •  •  • 
The  omission  to  answer  letters  written  to  a 
party  by  a  third  person  does  not  show  an  ac- 
quiescence in  the  facts  there  stated,  aa  might 
be  authorized  to  be  Inferred  in  the  case  of 
silence  where  verbal  statements  were  made 
directly  to  hluL'  Waring  v.  United  States 
Tel.  Co.,  4  Daly  [N.  7.]  233 ;  ChUd  v.  Orace, 
8  C.  &  P.  193;  1  Greenleaf  on  Evidence,  S 
189;  Moore  v.  Smith.  14  Serg.  &  R.  [Pa.] 
393;  Boblnson  v.  Fltcbburg  &  W.  B.  Co.,  7 
Gray  [Mass.]  92.  In  Hammond  v.  Beeson, 
112  Mo.  190,  20  S.  W.  474,  It  was  aald  of  the 
contents  of  such  a  letter :  These  were  dec- 
larations of  a  party  in  his  own  interest  and 
should  not  have  been  read  in  evidence  to  the 
jury.  A  party  Is  not  allowed  In  that  man- 
ner to  make  evidence  for  himself.'  In  Demp- 
sey  V.  Dobson,  174  Pa.  122,  34  AU.  459,  32  L. 
B.  A.  761,  62  Am.  St  Rep.  816,  It  was  said : 
The  letter  written  after  the  plaintiffs  color 
books  had  been  returned  to  him,  demanding 
that  the  copy  that  liad  been  made  should  be 
given  up  to  him,  was  inadmissible.  It  was 
an  argumentative  presentation  of  his  view 
of  his  rights  as  an  employ^,  and  of  the  griev- 
ances of  which  he  complained.  It  was  nn- 
anawered.  It  was  the  declaration  of  the 
plaintiff  in  his  own  behalf,  and  was  no  more 
admissible  because  reduced  to  writing  than 
it  would  have  been  If  delivered  orally.' " 
City  V.  McKechney.  205  IlL  872,  68  N.  B.  9&1. 

[14]  Under  these  rules  it  Is  clear  that  Ex- 
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lifblt  84,  a  letter  txom  plaintiff  to  Traer, 
written  September  12,  1905,  should  not  bare 
been  admitted.  It  was  written  after  the  sale 
was  dosed,  and  was  simply  self-serving  In 
character. 

[IB]  The  entire  group  of  unanswered  let- 
ters from  plaintiff  to  Traer,  written  many 
months  after  plaintiff  bad  quit  his  employ- 
ment with  any  and  all  of  the  companies  and 
which  were  narrations  of  past  transactions, 
should  not  have  been  admitted.  We  shaU  not 
undertake  to  point  out  all  the  objectionable 
letters.  It  Is  sufficient  to  state  the  rule  that 
the  parties  may  be  guided  thereby  upon  a  re- 
trial of  the  case. 

[16]  Defendant  did  not  waive  the  objec- 
tions by  Introducing  letters  which  were  writ- 
ten by  Traer  in  response  to  some  of  these. 
It  had  to  meet  the  case  as  best  it  could,  and, 
by  introducing  letters  of  the  same  Import,  it 
did  not  make  plaintiff's  letters  competent 
Metropolitan  Bank  t.  Commercial  Bank,  104 
Iowa,  682,  74  N.  W.  26. 

[1 7]  6.  Defendant  was  not  entitled  to  sepa- 
rate Judgments  on  the  two  Items  of  counter- 
claim found  in  Its  favor.  The  trial  court  cor- 
rectly .directed  the  Jury  to  credit  the  amount 
thereof  on  the  sum  found  due  the  plaintiff. 
Whether  or  not  upon  remand,  to  view  of 
plaintiffs  failure  to  appeal,  defendant  is  en- 
titled to  Judgment  on  these  two  items  allow- 
ed It  on  Its  counterclaim,  we  shall  not  now 
determine.  As  the  case  stood  when  the  mat- 
ter was  passed  upon  by  the  trial  court,  de- 
fendant was  not  entitled  to  Judgment  on 
these  items.  The  trial  court  has  not  yet  been 
called  upon  to  say  whether  defendant  is  enti- 
tled to  Judgment  because  of  plaintiff's  failure 
to  appeal  from  this  allowance  made  by  the 
Jury  on  defendant's  counterclaims.  It  will 
be  time  enough  to  consider  that  matter  after 
the  trial  court  has  had  an  opportunity  to  pass 
upon  it  As  has  already  been  stated,  the  rec- 
ord before  ua  is  very  large,  and  the  facts 
complicated.  We  have  done  our  best  to  grasp 
the  salient  points,  and  conclude  that  there 
mnBt  be  a  reversal  for  the  reasons  stated. 
However,  it  is  practically  conceded  that  the 
abstract  Is  much  longer  than  there  w.aB  any 
necessity  for,  and  we  have  condnded  to  tox 
100  pages  of  printed  matter  to  appellant,  and 
it  Is  so  ordered. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  retriaL 

Rerersed  and  remanded. 


BUrFALO  PITTS  00.  v.  DDEQ. 
(Supreme  Court  of  South  Dakota.  Dec. 


1912.) 

1.  Nbw  Trial  ({  128*>— Tun  to  Movb— Bx- 

TBWSIOIT, 

The  trial  court  may,  for  canse,  extend  the 
time  within  wbf ch  '  to  serve  notice  of  intention 
to  move  for  new  trial 

[Eld.  Nate.*— For  ottier  cases,  see  New  Trial, 
Cent  Dig.  H  276-281;  Dec  IMg.  |  128.*] 


2.  Appeal  and  Bbsob  Q  684*)-^Di8M3BaAL— 

GBOUNns. 

That  both  tiie  bill  of  exceptions  and  mo- 
tion for  new  trial  have  been  stnckeu  out  Is  no 
reason  for  diamlesing  an  appeal  regularly  tak- 
en otherwise,  as  the  case  may  stand  for  review 
on  the  Judgment  roll  alone. 

[Ed.  Note.— For  o^er  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  277S;  Dec  Dig.  {  634.*} 

8.  Chattel    Mobtoagbs    <|    41*)  —  Pabol 

Agbbeubitt. 

Under  CSv.  Code,  I  2091,  requiring  deliv- 
ery of  a  copy  of  a  (wittel  mortgage  to  tbe 
mortga«>r,  and  section  2092,  relamig  to  filing 
of  such  mort^aKes  and  providing  tbe  form 
thereof,  a  chattel  mortgage  cannot  be  created 
by  nor  exist  in  parol,  and  a  parol  agreement  to 
execute  such  a  mortgage  cannot  itself  create  a 
mortgage  lien. 

[Ed.  Note.— For  other  eases,  see  Chattel 
Mortgages,  Cent  Dig.  |  84 ;  Dec  Dig.  {  41.*} 

4.  PLEDOBS  (I  11*)— AGBEBMEIfT  TO  EhOBOtm 

A  Chattel  MOBTGAOB—PoBSBasioN. 

A  parol  asreement  to  execute  a  chattel 
mortgage  does  not  create  a  lien  by  way  of 
pledge,  where  the  property  gets  into  the  hands 
of  the  alleged  pledgee  unknown  to  the  ownor, 
and  not  in  pursuance  of  the  a^eemenL 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  II  28-30;  Dec  Dig.  |  11.*} 

Appeal  from  Circuit  Court,  Beadle  County ; 
Alva  E.  Taylor,  Judge. 

Action  by  the  Buffalo  Pitts  Company 
against  William  Deeg.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

Chamberlain  &  Hall,  of  Huron,  and  Wil- 
liam A.  Kerr,  of  Mlnneapolia,  MiiuL,  for  ap- 
pellant C.  A.  Eelley  and  Jamea  BynuB,  botb 
of  Boron,  for  reqwndent 

SMITH,  J.  This  Is  an  appeal  team  tbe 
drcoit  court  of  Beadle  county.  PreUmlnaiy 
to  consideration  of  tbe  .case  on  its  merits 
respondent  moved  tbe  court  to  strike  out  the 
bill  of  ezcc^tlona,  and  dlsmlu  tbe  appeal 
for  tbe  reason,  among  other  tbings,  that  ap- 
pellant did  not  within  20  days  after  tbe  ver- 
dict of  the  Jury  serve  a  notice  of  inteutlon 
to  move  for  a  new  trlaL  Tbe  rec»rd  dlsdoeei 
that  tbe  verdict  <jt  tbe  Jury  was  returned 
and  entered  <m  fbe  Slst  day  of  Deounber, 
1910,  and  that  no  notice  of  intention  to  more 
for  a  new  trliU  was  served  until  tbe  Slst  day 
of  July,  1911. 

[1]  It  Is  well  settled.  However,  that  tbe 
trial  Judge  for  safflcl«it  cause  may  eztrad 
the  time  within  wbldi  notice  of  Uituitton 
may  be  served.  The  record  in  thia  case  dis- 
closes that  Judge  Taylor,  tbe  trial  Judse, 
allowed  five  extensions  of  time  wltbln  wbtd 
to  serve  such  notice,  of  Intention.  So  fur  as 
the  record  before  us  la  coiicenied,  no  reasons 
whatever  tor  granting  tiiese  extoisioiis  ap- 
pear. However,  respondent  In  this  motion 
does  not  raise  any  question  as  to  Uie  grounds 
upon  which  these  various  extensions  were 
granted,  and  for  that  reason  we  ore  not  call- 
ed upon  to  consider  whether  the  trial  court 
was  or  was  not  Justified  in  granting  this 
large  number  of  extensions.  It  la  only  nee* 
esBory  to  note  that  the  last  order  of  extai- 


•For  ether  cases  see  nunettvic  and  iKtlonNUllBBR  la  Dec  ms.*  Am.  Dfc.  K«r-Nc  Barles  *  Rsv'r  Udaxas 
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tdon  Is  dated  Jnly  8,  1011,  and  vas  for  a 
period  of  80  days  fn»n  tbat  date,  tbiu  ez- 
tendlnff  the  time  of  serrlro  of  tbe  notice  be- 
yond tbe  Slat  day  July.  1811,  at  wtalch 
time  the  notice  -wsm  serred.  The  time  for 
eettllng  the  bill  of  exceptions  was  likewise 
utended  tbe  same  orders.  It  follows 
tbat  nettber  tbe  bill  of  ecceptlons  nor  tbe 
motion  for  a  new  trial  can  be  stricken  ont 
npon  tlie  gronnds  urged. 

[1]  And,  ervn  tboujBih  both  were  stricken 
ont,  tbe  motion  to  dismiss  the  appeal  would 
bare  to  be  denied,  as  no  qnestlm  Is  raised 
as  to  tbe  regnlarlty  of  tbe  appeal  itself,  and 
the  case  wonld  be  before  tbe  court  for  re- 
view upon  tbe  jadgment  rolL  Tbe  action 
Is  claim  and  dcUvery  by  the  Botblo  Pitts 
Company  against  WUllam  Deeg  to  recorer 
possession  of  a  BnlEalo  Pitts  special  traction 
engine.  The  .eTldeace  tends  to  show  that 
plalntur  sold  and  delivered  the  engine  to 
Jacob  and  Joseph  Wollman  on  August  19, 
1910,  at  which  time  tbe  Wollmans  gave  plain- 
tiff a  chattel  mortage  on  the  engine  and 
on  certain  live  stock  to  secure  payment  of 
the  purchase  price,  which  chattel  mortgage 
was  duly  filed  on  the  26th  day  of  Aognst, 
1910,  and  contained  a  provision  that,  in  case 
of  default,  plalntlfFs  were  authorized  to  take 
possession  of  the  mortgaged  property  for  the 
purpose  of  foreclosure.  Previous  to  the  pur- 
chase of  this  new  engine,  the  Wollmans  had 
purchased  a  threshing  outfit,  consisting  of  a 
Nichols  and  Shepard  engine  and  separator, 
from  the  defendant  Deeg,  and  had  executed 
to  William  Deeg  a  chattel  mortgage  on  the 
Nichols  and  Shepard  engine  in  the  sum  of 
$800  to  secure  a  part  of  the  purchase  price. 
Some  time  prior  to  August,  1910,  the  Nichols 
and  Shepard  engine  was  Injured  by  an  ex- 
plosion which  rendered  It  useless  without  ex- 
tensive repairs  and  made  It  necessary  for 
the  Wpllmans  to  purchase  a  new  aigln,e  In 
order  to  continue  threshing  grain.  Before 
the  purchase  of  the  new  engine  by  the  Woll- 
mans, the  plaintiff  was  told  by  them  that 
Deeg  would  release  his  mortgage  on  the  old 
Nichols  and  Shepard  engine  In  order  that 
they  might  turn  it  In  as  part  of  the  pur(Aa8e 
price  on  the  new  engine,  and  it  appears  that 
Deeg  bad  told  the  Wollmans  that'  he  would 
release  the  mortgage  on  the  old  engine  if  the 
Wollmans  desired  to  trade  It  In  on  the  new 
engine.  Under  this  arrangement,  the  new 
engine  was  delivered  to  the  Wollmans  on 
August  19, 1910,  and  on  August  20,  1910,  one 
Rosing,  an  agent  of  idalntiff,  went  to  the 
home  of  defendant,  De^,  and  procured  from 
him  a  release  of  the  mortgage  on  the  old 
Nichols  and  Shepard  engine,  and  some  time 
thereafter  the  plaintUt  shipped  the  same  to 
tti^  St.  Paul  agency.  About  one  month 
after  the  new  engine  was  delivered  to  tbe 
Wollmans,  for  some  reason  not  clearly  dis- 
closed by  tbe  record,  they  turned  over  pos- 
session of  the  new  engine  to  the  defendant, 
Dee&  and  it  remained  in  his  possession  un- 


tU  after  defanit  In  tbe  omdltlon  of  the  plaln- 
tUFs  mortg^.  Up«k  d^ult  jdalnttfl  sought 
to  take  poBsesdon  ol  tbe  engine  tor  tihe  pur- 
pose of  foreclosure,  and  donanded  possession 
firom  I>eig,  wtm-  refined  to  snrrender  It 
Plaintiff  thereupon  instituted  this  action. 
Tha  complaint  Is  In  die  orffinary  form,  al- 
leging all  tbe  foots  necessary  to  entitle  plain- 
tUt to  poesooakm  ft>r  tbe  purpose  of  fore- 
closure upon  deftialt  Plaintiff  aiveals  from 
the  Judgment  and  an  order  overruling  mo- 
tion for  a  new  trial.  At  ib»  trial  plaintiff 
offered  In  evidence  the  chattel  mortgage  exe- 
cuted by  Qie  Wollmans  to  plaintiff,  evidence 
of  deOinlt  in  the  conditions  of  the  mortgage, 
dmand  and  r^isal  of  possession,  together 
with  certain  alleged  damages  tor  wrongful 
detention,  and  rested  Its  case.  Hie  answer 
alleges  defendant  is  entitled  to  possessUm 
of  the  engine  by  virtue  of  an  agreement  with 
plaintiff,  by  which  defendant  was  given  a 
first  lien  on  the  engine,  to  secure  payment 
to  defendant  of  $800  which  Wollman  Bros, 
owed  defendant;  that  defendant,  prior  to 
these  transactions,  had  a  first  mortgage  for 
the  sum  of  $600  on  a  threshing  engine  which 
he  had  theretofore  sold  Wollman  Bros.;  that 
plaintiff's  agent  told  defendant  he  desired  to 
trade  to  Wollman  Bros,  a  new  engine  for  the 
one  defendant  had  sold  them,  and  that,  if 
defendant  would  release  his  mortgage  oif 
the  old  engine,  plaintiff  would  give  falm  a 
first  lien  for  the  amount  due  on  his  mort- 
gage on  the  new  engine  which  they  pro- 
posed to  trade  to  WoUman  Bros,  for  tbe  old 
engine;  that  defendant  agreed  that,  as  soon 
as  plaintiff  gave  him  a  first  Hen  on  the  new 
engine,  he  would  release  the  mortgage  on 
the  old  engine,  and  plaintiff  stated  that  they 
would  give  him  a  first  lien  on  the  new  en- 
gine; that  the  plaintiff  wished  at  once  to 
repair  the  old  engine,  and  asked  defendant 
to  sign  a  paper  to  give  plaintiff  the  privilege 
of  r^lrlng  the  old  engine,  and  which  plain- 
tiff represented  would  not  in  any  way  re- 
lease or  affect  defendant's  rights  under  the 
first  mortgage  on  tbe  old  engine;  that  de- 
fendant, relying  on  these  statements,  which 
were  false  and  fraudulent,  was  induced  to 
sign  a  paper  without  reading  or  ascertaining 
what  said  paper  contained,  believing  it  was 
a  paper  authorizing  plaintiff  to  repair  the 
old  engine,  and  would  not  In  any  way  affect 
plaintiff's  rights  under  his  mortgage  on  the 
old  engine,  or  release  said  mortgage;  that 
det^dant  aftwward  ascertained  that  tbe 
paper  be  signed  was  a  release  of  his  mort- 
gage on  the  old  engine,  or  was  dianged,  after 
he  signed  it,  to  a  release,  which  was  there- 
after filed  in  the  register  of  deeds  ofilce,  and 
through  which  plaintiff  wrongfully  and  fraud- 
ulently secured  a  release  and  cancellation 
of  the  first  mortgage  on  the  old  engine ;  that 
plaintiff  then  took  said  old  engine  Into  its 
possession  and  appropriated  It  to  its  own 
use.  Wherefore  defendant  prays  that  plaln- 
,  tilTs  complaint  be  dismissed,  and  tbat  de- 
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fendant  be  adjudged  and  decreed  to  have 
a  flret  lien  npon  the  engine  described  In 
plaintUTs  complaint  for  the  Bum  of  $300, 
and  be  awarded  possession  of  said  oigine, 
together  with  costs  and  damages.  At  the 
trial  defendant  did  not  attempt  to  sustain 
the  allegations  of  fraud  contained  in  the  an- 
swer, and  tbe  cause  was  tried  npon  the  the- 
ory that  plaiutlfT  bad  given  defendant  a 
first  lien  on  the  engine,  by  virtne  of  which 
defendant  became  entitled  to  possession. 

A.t  the  trial  defendant  as  a  witness  In  bis 
own  behalf  testified  that  he  signed  a  release 
of  the  old  mortgage,  and  further  testified  as 
follows:  "Q.  Did  he  [plaintiff's  agent]  agree 
himself  that  he  would  see  that  you  got  this 
first  mortgage  on  this  engine?  A.  Yea,  etc, 
Q.  He  took  that  responsibility  himself,  guar- 
anteed that  to  you?  A.  Yes,  sir.  •  •  • 
Q.  Did  the  Buffalo  Pitts  Company  give  you 
a  first  mortgage  on  this  engine?  A.  No, 
sir ;  they  did  not  Q.  And  that  was  the  rea- 
son yon  have  refused  to  turn  this  engine 
over  at  Broadland,  at  the  time  this  other 
man  came  out?  A.  Yes,  sir.  Q.  And  you 
never  received  from  them  yet  a  first  mort- 
gage on  this  engine  for  ^SOO  or  any  other 
sum?  A.  No,  str.  Q.  Have  they  taken  pos- 
session of  this  (old)  engine  and  taken  It 
away?  A.  Yes,  sir;  they  have.  Q.  And 
what  was  this  engine  they  took,  what  was 
the  name  of  it?  A.  Nichols  and  Sbepard  26 
borse  engine.  Q.  That  was  tbe  one  that  you 
had  sold  to  Wollman  Bros.?  A.  Yes,  sir.  Q. 
And  which  you  had  a  first  mortgage  on?  A. 
Yes,  sir."  From  this  testimony  of  the  de- 
fendant himself  It  condnsiTely  a^iearH  that 
no  mortgage  in  fact  was  ever  executed  or 
attempted  to  be  executed  by  tha  agent  ot 
plaintifl  or  by  plaintiff. 

[3]  Tb»  ntmost  effect  which  could  be  given 
this  evidence  would  be  to  treat  it  as  an 
agreement  on  t^e  part  of  plaintiff's  agent 
to  execute  a  mortgage  to  defendant  In  the 
case  of  WalkUn  v.  HorswUl.  24  &  D.  191, 
128  N.  W.  668,  this  court  held  that,  under  the 
provisions  of  tbe  statatee  of  tbis  stat^  a 
chattel  mortgage  could  not  be  created  by 
paroL  Section  20B1  of  tlie  Civil  Code  pro- 
vides: "Every  mortgagee  of  a  chattel  mort- 
gage sballt  at  the  time  of  Its  delivery,  make 
and  deliver  to  the  mortgagor  a  fall  true  and 
complete  copy  of  such  mortgage."  Section 
2002  reads:  *'No  register  of  deeds  shall  re- 
ceive or  file  any  <diattel  mortgage  whidi 
does  not  contain  a  receipt  over  the  signature 
of  the  mortgagor,  to  the  effect  that  a  copy 
of  such  mortgage  has  been  received  by  him, 
and  every  chattel  mortgage  not  containing 
such  receipt  shall  be  null  and  void."  Under 
these  sections  of  the  Code,  It  Is  plainly  evi- 
dent tbat  a  chattel  mortgage  can  neither  be 
created  by  nor  exist  In  parol.  It  is  equally 
clear  that  a  parol  agreement  to  execute  a 
chattel  mortgage  cannot  Itself  create  a  mort- 
gage lien. 


[4]  It  ts  respondent's  contention,  howerer, 
tbat  the  alleged  agreement  for  tbe  executioa 
of  a  mortgage  to  defendant,  tt^ther  wlUi 
possession  In  him,  are  su£3cient  to  create  a 
lien  by  way  of  pledge  of  personal  property. 
The  evidence,  however,  conclusively  shows 
that  plaintiff  delivered  the  oigine  to  Woll- 
man Bros,  and  not  to  defendant,  and  that 
the  Wollmans,  without  tbe  knowledge  or 
consent  of  plaintiff,  delivered  possession  of 
the  engine  to  defendant,  Deeg,  and  tliat 
plaintiff  had  no  knowledge  of  such  transac- 
tion whatever  until  after  default  in  the  mort- 
gage, and  possession  was  sought  for  purposes 
of  foreclosure.  It  Is  plain,  therefore,  even 
if  it  be  assumed  that  plalntifTs  agent  agreed 
to  execute  a  first  mortgage  to  Deeg,  tbat 
possession  of  the  property  was  never  turned 
over  to  defendant  by  plaintiff  under,  or  pur- 
suant to,  any  sudi  agreement,  and  no  lien 
by  way  of  pledge  was  or  could  have  been 
created  by  the  unauthorized  act  of  the  Woll- 
mans In  delivering  possession  of  tbe  engine 
to  the  defendant,  Deeg.  The  trial  court 
therefore  erred  In  denying  plaintiff's  motion 
to  direct  a  verdict  at  the  doae  of  all  the 
evidence. 

In  the  view  we  take  of  the  case,  it  is  unnec- 
essary to  discuss  other  assignments  of  oxor. 
The  judgment  and  order  of  the  trial  court  are 
reversed,  and  tbe  cause  remanded  for  further 
proceedings  accordii^  to  tbe  law. 


FOTHEBINGHAH  T.  LOCEHART. 

(Supreme  Court  of  Sondi  Dakota.   Dec.  S» 
lfil2.) 

L  REroauATioH  or  Ikstrttvents  ({  40*)^ 
AKENniisNT  or  Answer — Discretion. 
In  rei^evlB,  where  tbe  defendant  answered 
that  the  proper^  was  his  1^  exchange  with 
plaintiff,  but  the  court  Tul?d  raat  conveBsatitms 
or  matters  leading  up  to  the  written  contract 
could  not  be  admitted,  it  was  proper  to  allow 
htm  to  amend  tbe  answer  so  as  to  show  fraud 
by  plaintiff,  and  to  pray  reformation;  sack 
amendment  being  within  the  discretion  of  the 
court. 

[Sid.  Note. — For  other  cases,  see  Reforma- 
tion of  Instruments.  Cent  Dig.  |  1S2;  Dec. 
Dig.  I  40.*} 

2.  Reformation  or  Instbuuents  (I  20*}— 
Unilateral  Mistake— Fbauo. 

A  contract  is  reformable  when  by  the  mis- 
take of  one  party  and  the  fraud  of  the  other 
there  is  omitted  therefrom  property  wUiA  It 
was  acreed  shoald  be  transferred  thereby. 

[Ed.  Note.— For  other  caaes^aee  ReformatioD 
of  InstrumentB,  Cent.  Dig.  }|  79,  80;  Dee.  Dig. 
I  2a«] 

3.  Contracts  (S  99*)— Evioence— Mistakx- 
Fraud. 

Ib  an  action  to  reform  a  contract,  evidence 
held  to  show  mistake  on  the  part  of  d^endant 
and  fraud  on  the  part  of  plautH^  entitUng  de- 
fendant to  a  reformation. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  448-463,  1197-1199,  1799,  1800: 
Dec.  Dig.  I  99.*] 


•For  othw  eami      aama  topic  and  aaettea  NIWBSR  la  Dan,  Dig.  *  Am.  Dig.  Kay-No.  gartw  *  Rap'r  XnteM 
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AHT. 

BepleTin  will  not  Ue  uuleu  the  defendant 
is  in  actoftl  or  conBtractin  poHeasion  of  the 
goods. 

[Ed.  Note.— For  other  caaet,  see  Replerls, 
Cent.  Die  H  60-82;  Dm  Die  1 10;*] 

Appeal  from  Olrcolt  Court,  DoDglss  Coun- 
ty; B.  B.  TMpp^  Jndga. 

AcOoBi  Xny  Thoaam  W.  Fotberingliam 
ftgftlmit  B^ank  M.  Lockhart.  Jodgmfflit  finr 
defendu^  end  plalntur  appeals,  Affinned. 

Walker  &  Onrley,  of  Armour,  for  appel- 
lant B.  P.  Wanser,  of  Armoar.  for  respoud- 

€Dt. 

MoOOT,  P.  J.  This  la  an  aeUoa  in  n- 
Iderin  Inatltnfced  by  plaintiff  to  recover  from 
defendant  tbe  posaaaskm  of  certain  articles 
dalmed  by  plaintiff  to  be  personal  property, 
consisting  mostly  of  shelving,  show  cases, 
tables,  etc,  which  were  situated  and  bad 
been  wed  In  a  certain  store  building  owned 
by  defmdant  at  tbe  tline  (tf  the  commenoe- 
ment  of  this  action  in  April,  lOU.  The 
complaint  la  ttie  ordinary  fmn  used  In  r^ 
plevln,  or  claim  and  deUvery,  allying  that 
plaintiff  la  the  owner  of  the  property  de- 
scribed therein,  and  that  defendant  wrong- 
folly  took  said  poaseaslon  from  p»a*«ttff  and 
now  wrongtully  wlthholda  the  same  from 
plaintiff,  and  also  alleging  the  valne  thereof 
and  demanding  Judgment  that  plaintiff  re- 
cover poBseealon  of  aald  property  from  de- 
ftedant,  or  the  valne  thereof  In  caae  such 
delivery  of  poaseaslon  could  not  be  bad,  and 
for  damages.  Xo  this  complaint  defendant 
originally  made  anawer  denying  plalntUTs 
ownership  and  rl^^t  of  possession  to  said 
pnqierty,  exceBt  aa  to  a  amall  portion  there- 
of ;  denying  that  all  aald  properly  was  per- 
sonal property,  but  alleging  that  a  greater 
portton  thereof  was  attached  to  the  building 
in  which  tbe  same  vas  located  as  a  part 
thereof,  denying  ttiat  be  wrongfnlly  toiA 
possession  of  said  pn^ierty,  but  alleging  ttie 
fact  to  be  that  about  October,  1010,  be  took 
peaceable  possession  thereof  and  ever  slnce^ 
to  tbe  coDunencement  of  this  action,  had 
been  In  the  quiet  and  peaceable  possession 
thereof;  and  defendant  by  way  of  answer 
farther  all^^  that  on  October  20,  1910, 
plaintiff  was  tiie  owner  of  certain  lots  in 
Armour,  t(«etber  with  the  vmpecty  describ- 
ed In  tbe  complaint,  and  that  at  said  time 
plaintiff  and  defendant  exchanged  proper- 
ties, tbB  defMdant  trading  to  plaintiff  cer- 
tain farm  lands  in  Pennington  county  for 
the  aald  real  estate  of  plaintiff  Including  all 
the  property  described  in  the  complaint, 
exo^ttlng  some  onall  porUim  thereof,  and 
that  ever  since  said  exchange  of  properties 
defendant  has  been  the  owner  of  said  prop- 
erty deacribed  in  tbe  said  complaint;  that 
at  tbe  time  of  aald  enshai^  of  prv^ierties 
one  Ferguson  was  oocopylng  the  two-story 
bride  building  situated  on  aald  lota  so  trad- 
ed by  plaintiff  to  defendant  In  Armour,  and 


In  tbe  possession,  occupancy,  and  use  of  all 
said  property  mentioned  In  plaintifTs  com- 
plaint under  a  leaae  In  writing  between 
plaintiff  and  said  Fwgusm,  and  was  paying 
by  virtue  thereof  to  plaintiff  flSO  per  month 
as  rent  for  said  real  estate  and  said  prop- 
erty described  In  the  said  complaint,  and 
tbat  at  the  time  at  aald  exdiange  of  prop- 
erties the  plaintiff  sold,  assigned,  and  trans- 
ferred to  defendant  all  his  right,  title,  and 
Intorest  in  and  to  said  leaser  and  that  there- 
after from  October,  1910,  to  April,  1011,  tbe 
expiration  of  said  lease,  said  Ferguson  paid 
to  defendant  the  said  numtbly  rental  for 
said  property.  There  was  a  special  verdict 
and  flndlnga  by  tbe  court  by  st^pulatioo 
made  In  favor  of  defendant  and  Judgnmt 
thereon  rendered.  Plaintiff  ai^veala,  alleg- 
ing various  errors. 

[1]  During  tbe  progreas  of  the  trial  tbe 
court  ruled  that  any  convOTsatioD  or  other 
matters  which  led  up  to  and  culminated  In 
the  wntten  contract  made  by  plaintiff  and 
dtfiendant  in  relation  to  their  said  exchange 
(rf  pnvertles  wonld  not  be  admittod,  but 
that  the  written  contract  alone  must  deter- 
mine what  ^opertr  passed  by  Uie  agreemwt 
and  the  rights  of  the  parties.  Defendant 
thereupon  asked  permission  of  the  court  to 
amend  his  anawer  bif  alle^ng  that  it  traa 
the  agreement  and  understanding  of  both 
idalntlff  and  detaudant  at  tbe  time  aald  con- 


tract was  made  that  the  property  descrlbod 
In  tbe  complaint  was  to  be  transferred  to, 
and  become  the  pn^jterty  of,  defandant  as  a 
part  ot^  the  consideration  for  said  exchange ; 
and  tliat  defendant  at  the  time  aald  con- 
tract was  drawn  op  and  executed  under- 
stood and  believed  that  said  property  was 
Indnded  In  tbe  aald  contract  and  aaslgn- 
ment  ot  lease,  and  that  at  tbe  time  of  the 
execution  and  ddiveiy  thmof  plaintiff  act- 
ed In  bad  faith  with  fall  knowledge  that  the 
instrument  did  not  express  the  contract  be- 
tweoi  plaintiff  and  defendant  previously 
a^eed  upon,  and  well  knew  tiiat  def^dant 
understood  and  believed  that  by  the  terms 
of  said  contract  and  assignment  he  waa  to 
reodve  title  to  all  tbe  aald  pnverty  m«i- 
tioned  In  the  complaint,  and  prayed  Jndg- 
moit  tiiat  said  contract  be  refcwmed  to  in- 
dode  all  said  property  described  In  plaln- 
tUFa  complaint  Defendant  also  moved  the 
court  for  a  postponement  of  the  trial  for  the 
purpose  of  preparing  said  amended  answer 
and  procuring  his  evidence,  and  also  for  the 
purpose  of  making  hie  showing  by  aflldavlt 
(m  wbldi  to  base  his  application  to  amend 
his  answer  and  cmtinue  tbe  case  to  procure 
tbe  evidence  ct  one  Budl,  ot  Rapid  Olty, 
who  drew  the  contract  betwem  aald  par- 
ties. The  court  denied  the  motion  to  con- 
tinue on  the  ground  that  tiiere  was  no  show- 
ing by  affidavit  na  rsqnlred  by  the  mles  ot 
tbe  Gonrt  but  granted  to  d^sndant  soffldent 
time  to  make  such  presoitatloa  by  affidaTtt 
It  was  thereupon  agreed  between  the  per- 


•For  etber  oases  set  same  topic  and  section  NUMBER  In  Dec,  Dtg.  As  Am.  Dls-  K«r-No.  Scrlss  A  Rep'r  Zltdms 
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ties  In  opax  conrt  thst  defendant  mlgbt 
make  bla  abowlng  for  continuance  andrlgbt 
to  amend  bis  answer  by  oral  statement  en- 
tered upon  the  record  Instead  of  by  »lfl- 
davlt.  In  order  to  save  time.  .  Defendant 
then,  In  enbstanc^  stated  tbat  be  would  be 
able  to  show  by  tbe  evidence  of  defendant 
and  one  Dllger,  npon  an  aK}llcatlon  to  re- 
form said  contract,  that  at  the  time  piaintllE 
showed  blm  the  property  which  defendant 
subsequently  traded  for,  tbat  plaintiff  show- 
«d  him,  and  told  him  be  was  the  owner  of, 
tbe  building,  all  fumltnre  and  fixtures  there- 
in, and  everything  except  the  goods  upon 
tbe  shelves,  which  belonged  to  Ferguson  who 
joccupied  the  building  and  was  then  con- 
ducting a  department  store  therein;  and 
that.lt,  all  went  In  the  deal  at  a  valuation 
of  something  like  $3S,000;  and  that  it  was 
all  Included  in  tbe  trade,  and  that  at  the 
time  the  contract  was  made  defendant  be- 
lieved and  understood  that  the  property  be 
was  getting  included  all  tbe  property  in  dis- 
pute. The  defendant  also  stated  that  be  ex- 
pected to  prove  by  one  G.  J.  Buell  In  wboee 
office  tbe  contract  was  drawn,  and  at  which 
time  the  assignment  of  lease  was  made, 
tbat  he.  Buell,  stated  to  defendant.  In  the 
pres^Mtt  of  plaintiff,  that  a  bill  of  sale  for 
tbe  property  In  dispute  was  not  necessary, 
as  tbe  assignment  of  tbe  lease  was  sufficient 
to  carry  with  It  title  to  the  property  involv- 
ed In  this  action,  tb^  being  fixtures  in  the 
store  building.  Tbe  plaintiff  then  objected 
to  tbe  amendmoit  of  said  answer  as  Indi* 
cated  by  said  statement,  for  the  reason  tbat 
tbe  abdication  to  amend  came  too  lafie ;  that 
defttidant  knew  all  said  tacts  prior  to  tbe 
begbmli^  of  this  suit;  that  there  was  no 
showing  on  tbe  part  of  defendant  that  there 
was  any  fraud  on  tbe  part  of  plaintiff  or 
any  mutual  mistake  between  plaintiff  and 
d^otdant;  tbat  part  of  tbe  propoaed  ptooS 
Is  of  facts  wbldi  occorred  after  tbe  con- 
tract was  drawn;  tbat  there  was  no  ^wing 
of  diUgoice  on  tb»  part  ot  defendant,  and 
tbe  proposed  fiicts  do  not  entitle  him  to  the 
rell^  asked,  either  by  way  of  amendment 
or  conttnnanoa.  These  objections  were  over- 
ruled, and  exception  duly  taken  thereto. 
Counsel  for  plaintiff  -then  admttted  for  the 
purposes  at  the  trial  that  said  Buell.  If 
present,  would  testify  as  stated  by  defend- 
ant Defendant  was  permitted  to  amoid  his 
answw  as  bidlcated  by  said  showing,  and 
tbe  trial  thai  proceeded  without  further  ob- 
jection as  to  tbe  snfflftency  of  the  amended 
answo-  as  a  pleading  in  tbe  caa&  Plaintiff 
now  urges  as  error  the  ruling  of  the  court 
In  permitting  defwdant  to  so  amend  his 
answer  on  the  ground  that  tbe  applicatitHi 
came  too  lat^  and  that  the  shoiring  was  In- 
sufficient to  permit  such  an  answer.  We 
bave  been  unable  to  find  In  tbe  record  any 
demurrer  to  said  amended  answer  on  tbe 
ground  tbat  the  same  did  not  contain  a 
statement  of  tects  snffldent  to  ocmstitute  a 
d^ense.    We  are  at  the  opinion  that  the 


learned  trial  court  did  not  abuse  bis  discre- 
tion in  permitting  such  amendment  Snch 
amendments.  In  the  furtherance  of  Justice, 
are  permissible  and  within  the  discretion  of 
the  trial  court  We  are  also  of  the  opinion 
that  the  showing  was  sufficient  to  warrant 
such  amendment 

The  Jury  found,  and  the  court  adopted  tihe 
finding,  that  the  plaintiff  agreed  to  transfer 
and  tnm  ow  the  said  psv^ats  deaetlbed 
In  tbe  comidaint,  tofethet  with  the  said  real 
estate,  to  defendant  in  exchange  for  defend- 
ant's said  land.  Tbe  plaintiff  contends  that 
the  evidence  was  insufficient  to  justify  Buch 
finding.  We  are  of  the  opinion  that  the  evl- 
d^ce  was  amply  sufficient  In  sndi  pardcolar. 
It  wUl  serve  no  nseTtl  pnipose  to  Ineorporate 
such  testimony  herein.  The  court  also  found 
tbat  the  wrlttn  contract  as  actually  mad* 
by  said  parties  did  not  in  fhct  express  the  in- 
tention and  ^reement  of  both  parties  tha«- 
to,  in  that  It  directly  made  no  mention  of  the 
property  in  question  thcrdn,  tbat  irtalntlff 
acted  In  bad  faith  with  full  knowledge  that 
the  said  contract  did  not  express  tbe  Intoi- 
tlMi  of  said  parties  as  {ffevlously  ^reed  up- 
on, and  plaintiff  well  knew  that  defendant 
understood  and  bdlered  that  by  the  terms  of 
said  contract  and  the  assignment  of  said 
lease  be  was  to  receive  title  to  said  property 
In  question,  described  in  tbe  complaint;  and 
the  court  furthw  found  as  a  amduslon  of 
law  tbat  the  said  contract  should  be  reform- 
ed so  as  to  Indude  therein  the  said  property 
described  in  the  complaint  It  Is  urged  that 
the  evidence  is  Insufficient  to  Justify  such 
findings,  and  that  the  same  are  contrary  to 
the  law.  We  are  of  the  opinion  that  plain- 
tiff's contentions  In  this  regard  are  not  well 
taken;  that  tbe  evidence  Justifies  the  find- 
ings of  fact  and  tbe  law  Justifies  the  con- 
clusion. 

[2,  3]  It  Is  the  contention  of  appellant  tbat 
the  evidence  falls  to  show  that  the  mistake 
was  mutual,  that  it  was  a  unilateral  mistake 
for  which  equity  will  not  r^orm  a  contract; 
that,  wbUe  defmdant  was  mistaken,  there 
was  no  mistake  on  the  part  of  plaintiff. 
There  Is  testimony  in  the  record  to  the  effect 
that  defendant  was  told  and  informed  in 
the  presence  of  plaintiff  at  the  time  the  con- 
tract was  drawn  up  that  a  bill  of  sale  of 
the  property  mentioned  in  the  complaint  was 
not  necessary,  as  the  same  was  (»vered  by 
the  contract  deed,  and  asaignmeat  of  lease. 
If  this  were  true,  and  for  the  purposes  of 
this  decision  it  must  be  taken  as  tru^  be- 
cause tbe  findings  of  the  court  and  Jury  set- 
tle whatever  conflict  there  was  In  the  evi- 
dence, then  it  constituted  mistake  on  the  part 
of  defmdant  and.  if  plaintiff  then  knew 
that  said  property  mentioned  In  tbe  com- 
idalnt  was  not  covered  by  said  lease  and  con- 
tract, then  it  constituted  fraud  and  bad  faith 
on  his  part  If  he  did  not  know  it,  then  it 
constituted  a  mistake  on  bis  part  also.  A 
contract  it  teformable  when  by  the  mistake 
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of  ooe  party  and  flie  fravd  of  the  oOier  tboe 
is  omitted  tlieEttOom  propwty  wUdi  It  waa 
agreed  Bbonld  be  transferred  therat^.  Mc- 
Cormldc  t.  Wonlph.  U  a  D.  2^  78  M.  W. 
939;  Coat  t.  Beard,  75  Kan.  869,  89  Pac.  071. 
In  this  laatKdted  case  tbe  Sapreme  Gonrt 
Kansas  aald:  **It  t>  contended  that  tbe  deed 
la  not  refwrnable  because  the  mlnda  of  the 
parties  did  not  actually  meet;  that,  while 
there  was  mtaanweboiBicm  and  mistake  on 
«he  part  of  the  grantee  as  to  tbe  extent  of 
tbe  land  omToyed,  the  mistake  was  not  ma- 
nual, as  the  grantors  did  not  Intend  to  oon- 
more  than  the  lots  described  in  the  deed, 
and  they  insist  that  a  nnllat^l  mistake  Is 
&  gronnd  for  rescission,  but  not  for  reforma- 
tion. The  eqnitable  remedy  of  reformation 
is  not  confined  to  cases  of  mutual  mistakes. 
It  is  tme  that  when  mistakes,  nnmlxed  with 
fraud,  are  a  basis  of  tbe  relief  asked  it  must 
be  a  mistake  common  to  both  parties;  but 
It  is  well  settled  that  the  remedy  is  available 
where  there  Is  a  mistake  on  one  side  accom- 
panied by  fraud  or  other  Inequitable  conduct 
on  the  other.  It  Is  argued  by  the  gtantors 
that  they  at  least  did  not  intend  to  convey 
more  than  was  described,  and  that,  there- 
fore, a  reformation  will  effect  what  was  not 
Intended  and  will  amount  to  the  making  of 
a  new  contract.  According  to  the  testimony, 
it  was  the  intention  of  Mrs.  Beard  to  buy  and 
the  express  purpose  of  tbe  Coxes  to  s^l  and 
convey  the  entire  tract,  and,  haviug  led  the 
grantee  to  believe  tbe  deed  would  convey  it, 
they  cannot  w^l  Insist  that  equitable  relief 
should  be  barred,  because  they  did  not  mean 
what  they  said,  and  that  their  expressed  In- 
tention was  not  their  honest  Intention.  They 
itnew  the  correct  description  of  tbe  land  sold, 
and  that  the  description  employed  In  the 
deed  did  not  cover  or  convey  it  They  also 
Jaiew  that  the  grantee  understood  that  she 
was  buying  all  the  tract  within  the  designat- 
ed boundaries,  and  that  It  fronted  on  a 
street,  as  the  walks  and  other  improvements 
indicated.  They  led  the  grantee  to  believe 
that  the  description  In  tbe  deed  conveyed  all 
that  was  purchased,  and  took  advantage  of 
tbe  mistake  into  which  she  vras  led  by  In- 
ducing her  to  accept  the  deed  for  a  less 
quantity  than  was  agreed  to  be  conveyed  and 
for  which  a  consideration  was  paid.  Tbe 
•case  comes  fairly  within  tbe  w^-eetabllshed 
rule  that  a  deed  is  reformable  when,  by  the 
mistake  of  one  party  and  the  fraud  of  an- 
other, there  Is  omitted  from  it  land  which  it 
was  stipulated  should  be  conveyed."  Then 
follows  a  long  citation  of  authorities,  Includ- 
ing licC(»rmldc  v.  yfoaifh,  supta.  In  prin- 
ciple tlilB  case  la  on  "aU  fonn"  wUtt  the  case 
at  bar.  Tbe  evldoice  showB  that  plaintiff 
opTOBsly  agreed  and  necessazlly  Intended  to 
tramsfN'  to  drtendant  the  property  described 
in  tbe  complaint  aa  a  part  of  the  trade  and 
ctmslderatlon  for  the  exchange  of  properttea; 
that  wham  the  CMitract,  deed,  and  assignment 
of  lease  were  being  drawn  up  defendant 


mentioned  the  fkct  that  a  blU  of  nle  dundd 
be  made  for  the  propwty  whtdi  la  the  snb- 
jeet  of  this  actl<»i,  and  tbat  defoidant  was 
Infoimed,  In  tbe  presence  of  plaintiff  tbat 
a  bill  ot  sale  was  not  necessary,  as  the  deed 
and  Bssignm^t  would  transfer  such  property 
to  dtf  endant  without  a  bill  of  sale.  If  idaln- 
tiff  then  thon^t  the  contract,  deed,  and  as- 
signment of  lease  wwe  not  sufficient  to  trans- 
fer said  laoperty  described  In  the  complaint 
to  defoidant,  It  was  his  plain  duty  to  speak 
out  and  say  so.  It  was  bad  faith  and  fraud- 
ulent concealment  on  his  part  not  to  rightly 
Inform  dtfcndant,  or,  at  least,  It  was  sudi 
Inequitable  conduct  on  his  part  that  would 
render  a  reformation  of  said  contract  prova. 
The  greater  portion  of  the  property  described 
In  tbe  oomidalnt  was  fixtures  and  passed  by 
said  deeds  as  a  part  of  the  real  estate,  but 
It  is  questionable  as  to  some  portions  of  said 
property  in  dispute  being  fixtures,  and  under 
the  evidence  in.  this  case  it  is  Immaterial 
whether  the  whole  of  said  property  were 
fixtures  or  not,  as  tbe  same,  under  the  evi- 
dence, and  under  the  contract,  as  reformed, 
would  pass  to  and  become  the  property  of 
defendant 

Some  of  tbe  asslguments  of  error  relate 
to  the  rulings  of  the  court  In  overruling  and 
sustaining  objections  to  testimony  and  to 
certain  Instructions  to  the  jury,  all  of  whlcAi 
have  been  considered,  and  we  are  of  the  opin- 
ion tbat  no  prejudicial  error  exists  therein. 

[4]  One  of  appellant's  assignments  and 
specifications  of  error  is  "that  the  court's 
finding  of  fact  No.  6  is  wholly  unsupported 
by  the  evidence,  and  Is  contrary  thereto,  In 
that  tbe  undisputed  evidence  shows  that  de- 
fendant was  never  In  tbe  possession  of  the 
property  In  litigation  prior  to  the  commence- 
ment of  thla  action,  but  that  It  was  at  all 
times  in  the  possession  of  either  plaintiff  or 
D.  A.  Ferguson."  If  this  statement  were  true, 
"tbat  defendant  was  never  In  possession  of 
said  property  In  litigation  .prior  to  the  com- 
mencement of  this  action,"  we  are  at  a  loss 
to  understand  why  or  how  tbls  action  In  re- 
plevin, or  claim  and  delivery,  ml£^t  or  could 
be  sustained  at  all.  It  Is  one  of  the  funda- 
mental and  elementary  propositions  that  the 
action  of  replevin  will  not  lie  at  all  where 
tbe  defendant  was  not  In  the  actual  or  con- 
structive possession  of  the  property  sought 
to  be  replevlned  at  the  time  of  the  commence- 
ment of  the  action.  Tlmp  v.  Docktuun,  82 
Wis.  146;  Longerfoeam  v.  Huston,  20  8.  D. 
254.  106  N.  W.  748;  1  Waif  8  Prat  716.  If 
we  were  to  take  plaintiff  at  bis  word,  no 
matter  what  Oie  other  evidence  In  the  case 
might  be,  defendant  would  be  entitled  to 
Jndgmuit  la  any  event,  and  which  of  Itself 
would  necessarily  require  an  affirmance  of 
tbe  Judgment  Plaintiff  evidently  overlooked 
the  complaint  In  this  action,  verlfled  on  plaln- 
tUTs  oath,  to  the  ^ect  that  defendant  wrong- 
fully took  posaesslm  of  said  inoperty  and 
withholds  the  same  from  plaintiff,  and  that 
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IH'lor  to  tbe  commoicement  of  Uie  action 
plaintiff  demanded  of  defendant  the  posses- 
sion of  said  property,  but  tbat  defendant  re- 
fused to  d^lToc  the  same  to  plaintiff,  and 
still  withholds  and  detains  the  same.  The 
only  allegation  of  the  complaint,  aside  from 
value,  that  was  admitted  by  defendant,  Is 
tbat  defendant  was  In  possession  of  the  prop- 
erty in  dispute  at  the  co mm eo cement  of  the 
action,  l^ere  was  ample  evidence  tbat  de- 
fendant was  in  actual  possession  and  had 
been  since  October,  1910. 

After  careful  consideration  of  each  and 
every  assignment  of  error,  the  Jodgmoit  aih 
pealed  from  Is  affirmed. 


DORSBTTF  T.  VLA.CK  HILLS  XBAO- 
•nON  CO. 

(Supreme  Ooort  of  Sootb  Dakota.  Dee.  8, 
1912.) 

1.  SFBcmo   Piaro&iLuicx    (|  29*)— Babe* 

UEHTS— GOMTBACTS. 

A  contract  whereby  plaintiff  deeded  to  de- 
fendant a  Strip  of  land  in  consideration  that 
defendant  womd  constraet  a  canal  and  build 
and'  operate  a  trolley  line  witbin  tbree  yean, 
and  that  In  case  of  Uie  completion  of  said  canal 
and  failure  to  build  the  railroad  he  would  give 
permanentlr  to '  plaintiff  from  said  canal  125 
miner's  inches  of  the  water  free  of  cost  for  use 
on  his  farm,  gave  plaintiff  a  rifht  in  the  water 
in  the  nature  of  a  perpetual  easement  which 
is  sufficiently  described  to  be  siracifically  en- 
forced ;  the  .  defendant  having  completed  the 
canal,  but  having  failed  to  construct  the  rail- 
road. 

[Bd.  Note.— For  othw  eases,  see  Specific  Per- 
formance. OenL  Dig.  H  69-82;  Dec.  Dig.  1 
28k*] 

2.  BPBOzno  PBKroBHAir<a   (|  4S*) — Obu. 

OONTBAOXB— PaBT  PsKTOBMANOI. 

Under  an  oral  contract  to  build  a  canal 
and  give  a  certain  amount  of  water  as  coDsid- 
eratiun  for  a  deed  to  a  strip  of  land  across 
plaintiff's  farm,  a  delivery  of  uie  deed,  the  con- 
struction of  the  canal,  and  the  conveyance  of 
water  therein  was  such  part  performance  as  to 
Justify  specific  performance  of  the  oral  con- 
tract to  furnish  water. 

lEd.  Note.^For  other  cases,  see  Spedflc  Per- 
formance. Cent  Dig.  Si  125,  130, 131,  134-139; 
Dec.  Dig.  I  43.*] 

8.  COBPOBATIOITB    (|  388*)— ULTKA  TXRXB— 
CONTBACTB— BBTOPPKL. 

Where  a  traction  company  agreed  to  fur- 
nish plaintiff  with  water  from  a  canal  per- 
petually as  consideration  for  a  deed  to  a  strip 
of  land  on  which  it  constructed  a  canal  to  con- 
rey  water  to  its  power  plant.  It  will  be  estop- 
ped from  setting  np^  as  a  defense  to  an  action 
to  compel  it  to  fumiah  the  water,  that  the  con- 
tract was  ultra  vires. 

[Ed.  Note. — For  other  case^  see  Corpora- 
tions. Cent  Dig.  H  lBB6-15OTi  Dee.  Dig.  | 
S88>] 

Appeal  from  Circuit  Gonrti  Lawrence 
County;  Wm.  G.  Rice,  Judge. 

Action  by  David  M.  Dorsett  against  the 
Black  Hills  Traction  Company.  Judgment 
for  plaintltr,  and  AeCmdant  appeals.  Af- 
flrmed. 


Stewart  &  Hodgson  and  Martin  ft  Mason, 
all  of  Deadwood,  for  appellant  Hayes  & 
Heffron,  of  Deadwood,  tor  respondent. 

McCOY,  P.  J.  Plaintiff,  by  his  last-ameud 
ed  complaint,  In  substance  alleged  tliat  ou 
and  prior  to  May  29, 1905,  the  defendant  had 
surveyed  and  definitely  located  a  line  or 
route  along  the  Redwater  river  In  Butte 
county  for  the  purpose  of  constructing  k 
canal  for  carrying  water  for  the  parp<»e  of 
generating  electric  power  and  light,  and  of 
utilizing  the  electricity  In  the  operation  of  a 
trolley  or  electric  railway;  that  for  more 
than  a  half  mile  the  said  line  or  route  for 
canal  crossed  the  farm  and  lands  of  plaintiff; 
that  at  said  time  the  defendant,  by  Its  offi- 
cers and  agents  agreed  with  plaintiff  tbat  de- 
fendant would  build,  complete,  and  operate 
a  trolley  or  electric  line  of  railway  along 
said  route  from  Spearfish  to  Belle  Fouiche, 
and  extend  the  same  into  Lawrence  county, 
and  that,  If  said  trolley  line  had  been  so  con- 
structed according  to  said  agreement.  It 
would  have  been  of  great  use  and  benefit  to 
plaintiff,  and  enhanced  the  value  of  plain- 
tiff's lands;  tbat  on  the  29th  day  of  May, 
1905,  plaintiff  and  defendants,  by  its  duly  au- 
thorized officers  and  agents,  entered  into  au 
oral  contract  whereby  plaintiff  deeded  to  de- 
fendant a  strip  of  land  100  feet  In  width 
across  bis  laud  in  consideration  that  d^end- 
ant  would  construct  said  canal  and  buUd  and 
operate  said  ftolley  line  of  railroad  within 
three  years,  and  that,  in  case  defendant  fail- 
ed to  so  construct  and  build  said  canal  and 
trolley  line  within  said  time,  defoidant 
would  reconvey  said  strip  of  land  to  plain- 
tiff, or  that,  in  case  of  the  completion  of  aaid 
canal  by  defendant  and  the  failure  to  build 
or  operate  said  railway  within  the  time 
aforesaid,  the  defendant  would  th^  fumlsb 
and  give  permanently  to  plaintiff  from  said 
canal,  at  a  suitable  place  on  said  strip  of 
land,  125  miner's  Inches  of  the  water  there- 
of free  of  coat  to  plalntlfl  for  use  on  said 
farm;  that,  in  pursuance  of  said  agreement, 
plaintiff  did  on  said  date,  in  writing,  deed  to 
defendant  said  strip  of  land,  which  deed  al- 
so conteined  the  provision  that.  In  case  said 
defendant  constructed  said  canal,  but  failed 
to  construct  and  operate  said  railway,  then 
defendant  would  give  and  furnish  to  plain- 
tiff 125  miner's  Inches  of  water  from  said 
canal  free  of  cost  to  plaintiff;  that  defend- 
ant has  constructed  said  canal  and  utHises 
the  same  for  generating  electricity  for  Ught 
and  power,  but  has  failed  to  construct  or 
operate  any  part  of  aaid  railway,  and  that 
more  than  three  years  have  elapsed  since  the 
making  of  said  agreement,  and  plaintiff  has 
demanded  said  water,  and  defendant  has  at 
all  times  refused  to  give  or  fnmieti  125 
miner's  Inches  of  water,  or  any  part  there- 
of, to  plaintiff;  that  defendant  took  poesee- 
sion  of  said  deed  and  recorded  the  same,  and 
took  possession  of  said  str^  of  land  so  deed- 
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ed  to  It  by  plaizktlfl,  and  ever  since  lias  been 
and  DOW  Is  in  the  exclusive  possession,  use, 
and  enjoyment  thereof,  and  Is  now  conveying 
more  than  6^000  miner's  Inches  of  water 
through  the  canal  thereon.  Plaintiff,  among 
other  things,  prayed  Judgment  that  defend- 
ant specifically  perform  said  contract  and 
agreement  on  Its  part,  and  that  defendant 
be  required  to  give  and  furnish  permanently 
to  plaintiff  from  said  ditch  said  125  miner's 
Inches  of  water,  and  ttiat  plaintiff's  title  to 
said  12C  miner's  Inches  of  water,  and  the 
right  to  use  the  same  permanently,  be  quiet- 
ed, and  plaintiff  be  decreed  the  owner  there- 
of. D^otdaot  demurred  to  said  complalBt 
on  the  ground  that  the  some  did  not  contain 
facts  suffictoit  to  constttute  a  cause  of  ac- 
tion, wliich  demurrer  was  overruled,  and  ex- 
ception taken  by  defendant  To  what  are 
denominated  the  first  fire  affirmative  defens- 
es and  answers,  the  plaintiff  demurred  on 
tlie  ground  ttiat  the  same  did  not  contain  a 
sufficient  statement  of  Act  to  constitute  a 
defense,  which  demurrers  were  auAained. 
Trial  was  had  on  the  issues  presented  by 
the  remaining  portions  of  the  answer,  and 
findings  and  Judgment  rendered  in  favor  of 
plaintiff  requiring  defendant  to  give  and  fur- 
nish to  plaintiff  said  125  miner's  Inches  of 
water.  Defendant  appeals,  alleging  various 
errors. 

[1]  The  first  assignment  of  error  relates 
to  the  overmling  of  defendant's  demurrer  to 
plaintiff's  last  amended  complaint  It  is  con- 
tended by  appellant  first,  that  the  contract 
set  out  In  the  complaint  Is  too  Indefinite  and 
uncertain  to  be  specifically  enforced;  second, 
that  the  contract,  requires  the  continuous  ex- 
ercise of  duties,  continuous  exerdse  of  per- 
sonal services,  skill,  and  judgment  and  the 
constant  supervision  thereof  by  a  court  of 
equity  to  enforce  its  decree;  and,  third,  that 
the  said  contract  involves  a  forfeiture.  We 
are  of  the  opinion  the  demurrer  was  properly 
overruled.  The  plaintiff's  right  to  said  126 
miner's  Inches  of  water  from  said  canal  Is 
in  the  nature  of  a  perpetual  easement  and  Is 
Bufflciently  described  according  to  the  allega- 
tions  of  the  complaint  The  right  to  this 
amount  of  water  from  said  canal  Is  the  pur- 
chase consideration  or  price  for  the  title  to 
said  strip  of  land  according  to  the  terms  of 
the  contract 

[2]  Under  the  all^Uons  of  the  complaint, 
whether  the  contract  was  in  writing  or  oral, 
spedflc  performance  would  have  been  proper, 
tweanse  there  had  been  such  part  perform- 
ance as  would  have  Justified  specific  perform- 
ance of  an  oral  contract  Plaintiff  on  his 
part  had  performed  by  the  execution  and  de- 
livery of  the  deed  and  surrendering  of  pos- 
session of  the  strip  of  land.  I>efendant  had 
performed  on  Ita  part  by  accepting  the  deed 
and  taking  possession  of  the  land,  construct- 
ing the  canal  thereon,  and  conv^ing  the  wa- 
ter therein.  The  prineUde  Involved  in  this 
case  is         similar  to  that  of  Lotbnw  ▼• 


Marble.  12  S.  D.  SU,  81  N.  W.  886,  76  Am. 
St  Rep.  626;  section  1811  Civil  Code.  It 
will  be  observed  that  this  assignment  of  er- 
ror, seeking  to  review  the  sufficiency  of  said 
contract  as  to  nncertainty  and  Indeflni^ness, 
is  based  npoa  the  allegations  of  the  second 
amended  complaint  The  evidence  and  find- 
ings of  fact  are  not  questioned  this  as- 
signment of  error,  which  is  based  solely  upon 
the  allegations  of  the  complaint 

[3]  Appellant  further  contends  that  said 
contract  to  furnish  water  to  respondent  for 
Irrigation  purposes  was  an  act  ultra  vires  of 
the  corporation,  and  therefore  a  nnUlly  and 
void.  We  are  of  the  opinion  this  contention 
is  not  triable.  "The  great  mass  of  jndlclal 
authority  seems  to  be  to  the  effect  that  when 
a  private  corporation  has  entered  into  a  con- 
tract in  excess  of  its  granted  powers,  and  has 
received  the  fruit  or  benefits  of  the  contract, 
and  an  action  is  brought  against  it  to  enforce 
the  obligation  on  its  part,  It  is  estopped  from 
setting  up  the  defense  that  it  had  no  power 
to  make  it  The  prindj^e  is  that  the  rule 
requiring  good  faith  and  fair  dealing  is  Just 
as  applicable  to  corporations  as  to  individ- 
uals; and  that  neither  can  involve  others  in 
onerous  engag^ents,  and,  with  the  consider- 
ation of  the  contract  in  their  possession,  dis- 
avow their  acts  to  the  damage  and  discom- 
fiture of  others,  unless  it  clearly  api>ear8  that 
there  has  been  an  absolute  want  of  capacity 
to  make  the  contract  The  simplest  illustra- 
tion of  this  doctaine  will  be  foynd  In  cases 
where  the  corporation  has  acqulrisd  money  or 
property  by  means  of  a  contract  In  excess  of 
Its  powers,  and  then,  when  the  other  party 
to  the  contract  seeks  to  enforce  against  the 
corporation  the  obligation  which  It  has  as- 
sumed therein,  pleads  that  it  bad  no  power 
to  enter  into  the  contract,  and  at  the  same 
time  keeps  the  money  or  the  property."  10 
Gyc.  11S7-11S8.  The  foregoing  language  of 
the  learned  author  meets  with  .our  apjwoval 
as  being  directly  applicable  to  this  cas& 
Thompson,  Com.  on  Corporations,  U  SSlfr* 
8821;  aweeney  r.  United  Underwriters  Co.. 
137  N.  W.  879.  ' 

Finding  no  error  in  the  record,  after  a 
consideration  of  each  and  every  assignment 
of  error,  the  Judgment  appealed  from  Is  af- 
firmed. 


HOUSE  V.  CHICAGO  A  N.  W.  BT.  Ca 

(Supreme  Court  of  South  Dakota.   Dec.  8, 
1012.) 

1.  Carbiebs  (I  40S*)— Losa  or  Baooagb— Ac- 
tions—Conditioks  Pbeceuent. 

PoL  Code,  I  442,  requiring  demands  in 
writing  to  be  made  on  common  carriers  for 
damages  sostamed  before  bringing  suit,  has  no 
application  to  an  action  for  tfae  loas  of  baggage 
of  a  paaaenger  while  being  transported  between 
interstate  points,  in  view  of  section  431,  pro- 
viding that  that  article  applies  only  to  the 
transportation  of  passengers  and  property,  eta, 
of  property  solely  within  the  state,  and  also  to 
shiinnents  from  a  point  within  the  state  to  an- 
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other  point  vlthin  the  state,  whetiier  the  traiw- 
portauon  is  wbollr  within  the  state  or  partly 
within  the  state  end  partly  within  an  adjoining 

state  or  states. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent, Dig.  H  1557-1571;  Dec.  Dig.  1  408.*] 

2.  Cabbiebs  <{  406*)  —  Loss  or  Baooaqk  — 

CONKECTIHQ  CABBIEBB. 

Under  the  act  of  Congress  of  Toae  29, 

1906,  known  aa  the  Carmack  amendment  (Act 
June  2S,  1906,  c.  3591,  |  7,  pars.  11,  12,  34 
Stat.  595  [U.  S.  Comp.  St  Supp.  1911.  p. 
1807]),  amending  the  interstate  commerce  act 
of  1887  (Act  Feb.  4,  1887,  c  104,  24  Stat  379 
(U.  S.  Comp.  St.  1901,  p.  3154]),  a  carrier  re- 
ceiving baggage  for  traneportation  to  a  point 
In  another  state  beyond  its  own  line  Is  uable 
for  its  loss  occurring  ap(m  tin  lines  of  a  wm- 
necting  carrier. 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1550-1553 ;  Dec.  Dig.  S  406.*] 

3.  Appeal  and  Ebbob  ({  179*)— Rebebvation 
OF  Gbounds  of  Review. 

In  an  action  against  a  carrier  for  loss  of 
hasxage,  where  defendant  moved  to  strike  ont 
endence  on  the  gronnd  that  certain  articles  did 
not  constitute  baggage,  but  did  not  object  to  in- 
Btructions  assuming  that  the  property  was  bag- 
gage, regaest  the  Bubmission  of  the  question 
whether  it  was  baggage,  or  ask  any  instructions 
as  to  whether  it  was  baggage,  the  only  question 
■open  to  review  on  appeal  was  whether  such 
articles  could,  under  any  circumstances,  con- 
stitute baggage. 

[Ed.  Note. — other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  m7-U40;  Dm.  Dig.  J 
179.*] 

4.  Evidence  (J  47*) — Judicial  Notice— Ad- 

IQNISTBATITE  RULES  AND  ReGULATIOKS. 

The  coarts  will  take  judicial  notice  of  the 
«xteBelTe  powers  In  regulating  interstate  ccan- 
merce  given  by  &e  federal  etatotes  to  the  In- 
terstate Commerce  Commission,  but  will  not 
take  judicial  notice  of  the  definithm  by  that 
Commission  of  the  term  "hanage."  nor  tiiat  it 
has  prescribed  what  shall  be  Included  In  that 
term. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  $  60 ;  Dec  Dig.  {  47.*] 

C  Cabbiebs  (j  301*)  —  "Bagoaox"  —  Whai 

ConsnrnTBS. 

The  term  "hsgrage,"  within  the  rule  deter* 
mining  a  carrier's  liahlUty,  includes  whatever 
the  passenger  takes  with  aim  for  his  personal 
use  and  convenience,  either  with  reference  to 
the  immediate  necessitieB  or  the  ultimate  pur- 
poees  of  the  journey.  Whether  or  not  certain 
■articles  are  vnthin  the  term  "baggage"  is  to  be 
■determined  from  the  character  and  length  of  the 
journey,  its  purposes  and  objects,  the  owner's 
station  in  life,  and  the  habits  and  usee  of  the 
class  of  travelers  to  which  he  belongs. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Oent.  Dig.  18  1520-1628;  Dlec  Dig.  §  391.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  663-670;  vol  8,  p.  7586.] 

•6.  Cabbibrs  (S  891*)  —  **BAaOAGE"  —  What 

Constitutes. 

The  guns  of  a  hunter,  the  fishing  tackle  of 
a  fisherman,  while  on  a  hunting  expedition,  or 
the  cooking  utensils  and  blankets  of  a  party 
bent  upon  a  camping  expedition,  are  "baggage." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1520-1628;  Dec  Dig.  |  391.*] 

7.  Cabbiebs  (!  301*)  —  "Baooaqk"  —  What 

constituixs. 

The  tools  of  a  mechanic  taken  by  him  in 
his  trunk  when  going  on  a  journey  to  perform 
the  work  of  his  trade  are  "baggage." 

[Bd.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1020-1628;  Dec  Dig.  |  891.*] 


a  Cabbiebs  (S  891*)  —  *^AeaAa^  —  Wut 

.  Constitutes. 

Where  passengers  contemplate  a  short  so- 
journ at  their  destination  where  they,  for  the 
time  being,  will  keep  boose,  and  take  with  them, 
In  Uieir  trunk,  heddiag,  diabee,  and  cutlery, 
these  articles  are  "baggage"  if  it  is  cnstomar; 
for  people  going  upon  such  a  journey  to  take 
such  articles. 

(Ed.  Note. — For  other  eases,  see  Carriers, 
Cent  Dig.  H  1520-1528;  Dec  Dig.  |  391.*] 

0.  Cabbiem  (I  SOI*)  —  "Baoqaqe"  —  What 

Co  NBTITUTBS. 

Where  passengers  making  a  permanent 
change  of  abode  take  with  them,  in  their  trunks, 
household  articles  such  as  dishes,  cutlery,  etc., 
such  articles  are  "baggage."  if  it  is  customary 
to  take  them  under  such  circumstances. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1B20-1B28;  Dec.  Dig.  |  391.*] 

la  Cabbiebs  (|  408*)— Baooaob— QnsnoNs 

FOB  JUBT. 

Whether  It  is  customary  for  passengers 
making  a  permanent  change  of  abode  to  take 
with  them,  in  their  trunka,  household  articles 
such  as  dishes,  cntlery,  etc,  thus.maUng  such 
articles  tMggage,  is  a  question  for  the  jury. 

[Ed.  Note.— For  other  caees,  see  Carriers, 
Cent  Dig.  H  1557-1571;  Dec.  Dig.  |  408.*] 

Corson  and  Haney,  3J.,  dissenting. 

Appeal  from  Ctrcuit  Court,  Pennington 
County;  Levi  McOee,  Judge. 

Action  by  Frank  A.  House  against  the  Chi- 
cago A  Northwestern  Railway  Company. 
From  a  ja^Dcient  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Buell  &  Gardner,  of  Rapid  City,  for  appel- 
lant Boyd  &  Soule,  of  Rapid  01^,  f<>r  re- 
spondent 

WHITING,  J.  This  la  an  appeal  from  a 
Jndcmoit  In  favor  of  the  plalntUF  and  &<an 
tbe  order  denying  a  new  trial.  It  is  allied 
In  the  complaint,  In  substance,  tbat  on  De- 
cember 10,  1006,  at  BlQQt;  S.  D.,  tbe  defend- 
ant, in  its  capacity  as  common  euxSeXt  un- 
dertook and  acreed  to  transport  the  plalnHff 
and  bis  baggage  from  said  .Blunt  to  Slonx 
City,  in  the  state  of  Iowa,  and  thai  and 
there^  for  the  purpose  of  tnuupoztatlon,  re- 
ceived tbe  plaintiff  into  its  care  with  hla 
baggage,  consisting  of  one  trunk  and  con- 
tents, of  the  alleged  valne  of  9488.80;  that 
the  defendant  ftUed  and  neglected  to  trmna- 
port  said  trunk  safely  and  deliver  same  to 
the  said  plaintiff  at  Slonx  City  or  at  any 
ottiw  ^ce,  tmt  .nc^dUgoitly  lost  the  same 
with  its  contents  to  tbe  damage  of  the  plaUt- 
tlflC  In  tbe  sum  above  stated.  By  way  of  an- 
swer the  defendant  denied  generally  the  al- 
legations of  the  com^alnt  except  that  It 
was  and  Is  a  railway  corporation  and  was 
and  Is  a  <»mmon  carrlw  of  passengers.  In 
addition  It  aUeged  that,  If  at  any  time  It 
accepted  any  trunk  or  baggage  of  the  plain- 
tiff for  transportation  from  Blunt,  S.  D., 
to  Sioux  City,  at  such  time  the  said  Sioux 
Gl^  was  and  stIU  la  a  place  situated  beymid 
the  Dsnal  route  of  this  dtftodant,  and  that 
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this  defendant  transported  and  delivered  said 
trnnk  and  twggage  at  the  end  of  Ita  route 
at  Alton,  Iowa,  In  the  dliecUon  of  Sioux 
Oity,  to  another  competCTt  carrier,  namely, 
the  Chicago,  St  ^nl,  Ifbmeapolls  &  Omaha 
■Company. 

[13  At  the  commencement  of  the  trial  the 
defendant  objected  to  the  Introduction  of  any 
-evidence  by  the  plaintiff  upon  the  ground 
that  the  complaint  did  not  state  facts  sofll- 
'dent  to  constitute  a  cause  of  action,  and  the 
defendant  contends  that:  "Dtfendanfs  ob- 
jection that  the  complaint  did  not  state  facta 
sufficient  to  amstltnte  a  cause  of  actkm 
sbonld  have  beoi  sustained  for  the  reason 
that  it  waa  necessary  for  plaintiff  to  plead 
and  prove  a  demand.  In  writing,  upon  the  de- 
fendant for  the  money  damages  claimed  to 
tiave  been  sustained,  as  a  condition  precede 
«Dt  to  t2ie  r^t  to  commence  this  action." 
The  cwtentlon  of  counsel  la  based  lUNnt  Uie 
proviso  contained  In  section  442,  PoL  Ood% 
which  reads  as  follows:  "Provided,  that  in 
all  cases  demand  in  writing  on  said  common 
carrier  shall  be  made  for  the  money  dam- 
ages suataliwd  before  the  suit  Is  brought  for 
recovery  under  this  section,  and  no  suit  shall 
be  brought  until  the  expiration  of  thirty 
^ys  after  such  demand."  We  are  of  the 
oplnkm  that  this  contention  is  untenable  for 
the  reason  that  chapter  7,  containing  the  sec- 
tion referred  to,  provides:  "Sec.  431.  The 
provisions  of  this  article  shall  apply  to  the 
transportation  of  passengers  and  property, 
and  to  receiving,  delivering,  storage  and 
handling  of  property  wholly  within  this  state, 
*  ■  *  and  shall  also  be  held  to  apply  to 
shipments  of  property  made  from  any  point 
within  the  state  to  any  point  within  the 
state  whether  the  transportation  of  the  same 
shall  be  wholly  within  the  state  or  partly 
within  this  state  and  an  adjoining  state  or 
states."  It  will  thns  be  seen  that  the  act 
Is  expressly  limited  to  transportation  be- 
tween points  within  this  state,  and  has  no 
application  to  Interstate  oommerce  between 
this  state  and  other  states,  and.  In  the  case 
at  bar,  the  contract  was  to  transport  the 
plaintiff  and  his  luggage  from  a  point  in  ttiis 
state  to  a  point  with  the  state  of  Iowa. 

[2]  An  examination  of  the  record  herein 
shows  that  the  main  contention  of  the  a[>- 
pellant  in  the  trial  court  was  that,  Inas- 
much as  it  delivered  the  trunk  to  the  Omaha 
railroad  company  at  Alton,  Iowa,  for  trana- 
portatlon  to  Sioux  City,  it  was  not  liable  in 
this  action  to  the  plaintiff,  and  hence  that 
the  admission  of  a  certain  folder  or  time- 
table introduced  by  the  plaintiff,  over  the  ob- 
jections of  the  appellant,  to  show  that  the 
Omatia  road  was  controlled  by  the  appellant, 
and  the  charge  of  the  court  with  reference 
thereto,  constituted  error  for  which  the 
Judgment  should  be  reversed.  We  are  of 
the  opinion  that  this  contention  la  untenable 
as  the  act  of  Congress  of  June  29,  1906, 
XnowD  as  the  Carmacfc  amendment  to  the 


act  of  1887  [nrovldliv  for  the  Interstate 
Oommerce  Commission,  imposed  upon  the  car- 
rier which  accepts  the  property  for  trans- 
mis8i<m  the  liability  of  a  common  carrier  fin 
the  entire  distance  so  far  as  the  party  who 
has  sustained  the  loss  is  concerned,  whether 
that  loss  occurred  upon  the  Uxm  of  the  orig- 
inal or  primary  carrier  or  upon  the  connect 
ing  line.  This  amendment  received  construc- 
tion in  Atlantic  Coast  Line  Railway  Co.  v. 
Riverside  Mills,  219  U.  S.  186»  81  Sup.  Ct 
164,  65  K  Ed.  107,  31  L.  R.  A.  (N.  S.)  7.  In 
the  opinion  the  court  says:  "In  substance 
Congress  has  said  to  sndi  carrien :  'If  yon 
receive  artlf^  ft>r  transportation  from  a 
ptrint  in  one  state  to  a  place  In  another,  be- 
yond your  owii  twmlnal,  you  must  do  so 
under  a  contract  to  transport  to  the  place 
designated.  If  yon  ace  obliged  to  use-  the 
terrlces  of  independeait  carriers  in  the  con- 
tinuance of  the  transit,  you  must  use  them 
as  your  own  agents,  and  not  as  agents  of 
the  shipper.*  It  is  ther^ore  not  the  case  of 
makiag  one  pay  the  debt  of  another.  The 
receiving  carrier  Is,  as  principal,  liable  not 
only  for  its  own  negligence,  but  fbr  that  of 
any  agency  It  may  use,  although,  as  between 
ttiemselves,  the  company  actually  causing 
the  loss  may  be  primarily  liable." 

Under  the  United  States  law,  as  construed 
in  that  decision,  the  defendant  In  this  ac- 
tion was  primarily  liable  for  the  loss  of  the 
trunk  and  contents  notwithstanding  the  same 
may  have  occurred  after  the  trunk  was 
transferred  to  the  Omaha  road.  It  will  not 
be  necessary,  therefore.  In  view  of  the  de- 
cision of  that  learned  court,  to  pass  upon  the 
question  as  to  the  admissibility  of  the  time- 
table or  folder  as  the  court's  charge  and 
niUng,  even  If  erroneous,  would  not  consti- 
tute reversible  error. 

[3]  As  above  stated,  the  chief  contention 
of  the  appellant  In  the  trial  court  was  that 
It  was  not  liable  for  the  loss  of  the  trunk 
and  contents  after  same  had  been  by  It  turn- 
ed over  to  the  connecting  line.  Appellant 
also  contends,  as  stated  In  Its  brief,  that 
"the  various  articles  In  the  trunk,  ♦  ♦  • 
not  being  articles  Intended  for  the  use  of  the 
plaintiff  while  traveling,  or  for  his  personal 
equipment,  did  not  constitute  baggage,  and 
the  defendant  is  not  liable  for  their  loss." 
The  articles  objected  to  consisted  of  table 
cutlery,  napkins,  table  cloths,  curtains,  pil- 
lowcases, pyrography  outfit,  as  well  as  a 
shotgun  and  guncase. 

In  order  to  und^tand  the  real  question 
l>efore  us,  It  Is  necessary  to  notice  the  record 
made  upon  trial.  The  appellant,  defendant 
below,  at  no  time,  except  by  certain  objec- 
tions which  would  really  go  to  the  order  of 
proof,  raised  the  question  that  the  plaintiff 
had  not  proven  facts  which  showed  the  prop- 
erty lost  to  be  baggage.  The  defendant  mov- 
ed to  strike  ont  the  evidence  that  had  been 
received  in  relation  to  the  above-mentioned 
artlt^es,  and  based  ita  motion  solely  upon 
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tbe  ground  that  sudi  Items  were  not  bag- 
gage within  the  meaning  of  the  law;  but 
such  motloD  In  no  manner  raised  the  qnes- 
tlon  of  the  facts  proven  being  insufficient  to 
show  that,  under  the  facts  snrroundlng  plain- 
tiff's Journey,  the  articles  were  baggage. 
The  real  contention  of  defendant,  as  shown 
by  the  objections  Interposed  and  said  mo- 
tion to  strike  out  erldenee,  was  that  the 
property  above .  referred  to,  from  its  very 
nature,  could  not,  under  any  circumstances, 
become  baggage.  Furthermore,  In  its  Instruc- 
tions to  the  Jury,  the  court  virtually  assum- 
ed that  the  property  In  question  was  bag- 
gage, and  the  defendant  neither  objected  to 
tbe  Instruction  upon  the  ground  that  the 
court  bad  failed  to  submit  the  question  of 
whether  these  goods  were,  under  the  facts 
In  the  case,  baggage,  nor  dfd  the- defendant 
ask  the  court  to  give  to  the  Jury  any  in- 
structions directing  them  to  find  whether 
or  not  such  goods  were  baggage,  and  laying 
down  the  rule  which  should  govern  them  In 
making  such  finding.  It  must  be  conceded 
that  the  question  was  one  which  should  have 
been  submitted  to  the  Jury,  under  proper  in- 
structions, unless  it  Is  true  that  the  proper- 
ty in  question  would  not,  under  any  circum- 
stances, be  baggagfe  We  are  therefore  con- 
fronted with  the  fact  that,  unless  appel- 
lant's contention  that  the  property  would 
not,  under  any  circumstances,  be  ba^age  Is 
correct,  the  Judgment  must  be  affirmed  for 
the  reason  that  the  appellant  raised  no  ques- 
tion at  the  trial  upon  which  it  Is  entitled  to 
a  reversal. 

[4]  Can,  then,  articles  snch  as  those  men- 
tioned ever  become  baggage?  We  think  that, 
under  all  the  authorities,  there  can  be  but 
one  answer  to  this  question,  and  that  In  the 
affirmative.  While  this  court  will  take  Ju- 
dicial notice  that,  by  federal  statutes,  the 
Interstate  Commerce  Commission  has  been 
given  extensive  powers  In  the  regulation  of 
interstate  commerce,  yet  neither  this  nor 
tbe  Inferior  courts  of  this  state  should  take 
Judicial  notice  of  whether,  in  the  exercise  of 
such  power,  the  Interstate  Commerce  Com- 
mission has  in  any  manner  prescribed  what 
shall  be  included  in  the  term  "baggage"  when 
applied  to  Interstate  commerce,  and  certainly 
no  state  court  should  take  Judicial  notice  of 
what  definition,  If  any,  has  been  given  to 
such  term  by  such  Commission.  Thompson 
V.  San  Antonio  &  A.  P.  By.  Co.,  11  Tex.  Civ. 
App.  148,  32  S.  W.'  427.  No  evidence  was  of- 
fered to  prove  any  action  upon  the  part  of 
such  Commission.  We  have  in  this  state  a 
statute  defining  what  shall  be  considered  as 
baggage.  There  is  nothing  in  the  wording  of 
this  statute  that  would  give  to  the  term 
"baggage"  any  meaning  different  than  the 
generally  recognized  meaning,  of  that  term. 
We  can  therefore  look  to  tbe  decisions  of 
other  courts  as  to  what  should  comprise 
the  term  "baggage."  Certain  rules  seem  to 
be  established  by  the  universal  authority  of 
the  courts  of  this  country  and  England.  The 


only  trouble  seems  to  flow  from  tbe  aj^llca- 
tion  of  the  rule  to  the  facts  In  a  given  case. 

[I]  The  following  rule  Is  nniformly  sus- 
tained :  "Tbe  term  'baggage,*  within  the  rale 
determining  tbe  carrier's  liability,  la  defined 
to  include  whatever  the  passenger  takes  with 
him  for  his  own  personal  use  and  conven- 
ieuce,  according  to  the  habits  or  wants  of 
the  particular  class  to  which  he  belongs,  ei- 
ther with  reference  to  tbe  Immediate  neces- 
sities or  the  ultimate  purposes  of  the  Jour- 
ney. Whether  or  not  certain  articles  are 
within  the  term  'baggage*  is  to  be  determin- 
ed from  the  character  and  length  of  the 
Journey,  its  purposes  and  objects,  the  oirner's 
station  in  life,  and  the  habits  and  uses  of 
the  daas  of  travelers  to  which  be  btiongs.** 

[•]  Applying  tills  rule,  it  is  uniformly  held 
that  the  guns  of  a  hunter  or  tbe  fishing 
tackle  of  a  fisherman  is  properly  a  part  of 
the  baggage  of  the  owner  while  on  a  hunting 
or  fishing  expedition.  It  must  necessarily 
follow  that  the  cooking  utensils  and  tbe 
blankets  of  a  party  bent  upon  a  camjdas  ex- 
pedition are  baggage^ 

[7]  It  was  held  in  Missouri,  etc:,  t.  Me^ 
33  Tex.  av.  App.  47,  75  S.  W.  S17,  that  tbe 
valuable  tools  belonging  to  a  mechanic,  ship- 
ped by  him  in  a  trunk  when  going  on  a  Jour- 
ney whose  mission  was  the  doing  of  some 
work  requiring  the  use  of  aucb  tools,  might 
be  baggage,  and  that  thla  was  a  question  that 
should  have  boea  left  to  the  determination 
of  the  Jury.  In  tbe  early  case  of  Oulmlt  v. 
Henshaw,  35  Vt  605,  84  Am.  Dec  646,  it  was 
held  that,  imder  certain  circumstances,  heds, 
pillows,  bedquUts,  etc.,  might  be  bsKsee. 

[1-1 B]  We  are  of  the  opinion  that  two 
things  should  control  in  the  determination 
of  what  Is  baggage :  (1)  The  purpose  of  the 
Journey;  (2)  the  prevailing  custom.  Under 
the  first  of  these,  as  heretofore  stated,  a 
cami>er  might  take,  as  his  baggage,  a  camp- 
ing outfit,  Including  dishes  and  cutlery,  the 
mechanic  his  tools  when  going  to  perform  the 
work  of  his  trade.  If  persons  making  a 
Journey  contemplate  a  short  sojourn  at  some 
point  where  they,  for  the  time  being,  will 
keep  house,  perchance  in  a  furnished  dwell- 
ing, but  where  they  will  need  some  of  their 
own  bedding,  dishes,  or  cutlery,  and  they 
take  the  same  in  their  trunk,  it  certainly  is 
baggage,  providing  it  is  customary  for  peo- 
ple going  upon  such  a  Journey  to  take  sodk 
articles  in  their  trunks,  and  providing  tbe 
articles  taken  are  such  as  will  be  reasonably 
needed  for  the  purpose  of  so  keeping  bonse. 
Following  the  same  rule,  if  It  Is  customary 
for  i>eople  when  making  a  permanent  dtange 
of  abode  (and  whether  or  not  It  is  customary 
is  a  question  solely  for  the  jury)  to  take 
with  them,  in  trunks,  various  housAoId  ar- 
ticles such  as  dishes,  cutlery,  eta,  th«i  sodi 
articles,  when  so  taken  are  barrage.  Some 
decisions  have  seemed  to  imply  that  the  val- 
ue of  the  property  so  taken  is  material:  but 
there  certainly  Is  no  foundation  for  80<A  a 
rule,  except  as  It  Is  controlled  by  Uw  nnt 
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Tersal  mie  that  tbe  property  must  conform 
In  amount  of  value  to  the  condltloi^  in  life  of 
the  party  taking  the  Bame.  This  rule  should 
be  applied  to  those  classes  of  artlcies  which 
are  Infrequently  shipped  as  baggage,  as  well 
as  to  those  classes,  such  as  clothing,  which 
are  nnlversally  regarded  as  proper  baggage 
It  cannot  be  held  that  baggage  is  only  such 
articles  as  are  needed  during  the  Journey 
Itsdf,  because  this  would  exclude  all  articles 
placed  In  a  trunk  and  checked  through  to 
the  destination,  and  would  exclude  any  per- 
son taking  a  single  article  as  luggage  if 
his  Journey  was  l>etween  points  close  to- 
gether. Dexter,  etc.,  r.  Railway  Co.,  42  N. 
T.  326,  1  Am.  Bep.  627.  We  therefore  hold 
that  the  question  of  baggage  depends  upon 
the  puri>ose  of  the  Journey,  and  upon  the 
customs  of  the  country — the  customs  as  they 
relate  to  both  the  class  of  articles  shipped 
and  the  class  to  which  the  shipper  belongs. 
Lawson  on  Bailmeuts,  S  273,  says:  "The 
usages  and  customs  of  carriers  and  travelers 
must  be  considered  in  ascertaining  what  Is 
baggage,  and  it  is  clear  that  the  1^1  mean- 
ing of  the  word  'baggage'  may  be  enlarged 
or  restricted  by  such  usages  or  customs.  The 
free  carriage  of  baggage,  as  we  have  seen, 
arose  from  the  cnstom  of  the  carrier,  and 
not  from  any  law  or  rule  of  public  policgr  re* 
quiring  baggage  to  be  carried  free.  It  has 
be^  often  held  that.  In  determining  what 
kind  of  goods  a  carrier  is  obliged  to  carry 
and  is  responsible  for  as  a  common  carrier 
and  an  insurer,  the  custom  of  the  carrier  Is 
looked  to:  and.  It  being  proved  that  It  waa 
bis  custom  to  receive  and  carry  certain  prop- 
erty for  hire,  his  calling  as  a  common  car- 
rier of  such  property  becomes  established, 
and  his  extraordinary  liability  as  such  at- 
taches. Therefore^  if  It  should  appear  that 
things  not  heretofore  considered  toy  the 
courts  BB  'baggage'  have,  by  the  usage  of  the 
ttme^  of  the  carrla,  and  of  his  patrons,  come 
to  be  consldtfed  sB  baggage,  they  will  be  bo 
traated." 

The  trial  court  not  having  erred  In  the  re- 
c^pt  of  erUl&ace,  the  qaestlon  of  the  Buf- 
fldency  of  the  evidence  to  support  the  ver- 
dict not  being  raised,  the  evidence  having 
gone  to  the  Jury  nnder  Instructions  which. 
TlrtuaUy  assumed  that  the  entire  contents 
of  the  trunk  was  baggage,  the  Instmctlons 
not  having  been  excepted  to  for  this  reason, 
and  no  tostmctttm  submitting  to  the  Jnry  the 
qaestlon  of  whether  or  not  the  articles  lost 
were  baggage  having  been  requested,  the 
Judgment  must  be,  and  Is,  affirmed. 

O0BSON,  J.  (dlBsoithig).  I  am  miable  to 
concur  In  the  views  expressed  in  the  majority 
opinion  of  this  court,  and  X  will  briefly  state 
my  reaBOUB  for  dlssoitlng  thereftom. 

There  was  Inclnded  In  the  list  of  artlCtes 
claimed  to  constltate  baggage  In  this  case 
arUcIea  to  the  value  of  ¥228  consisting  of 
household  goods,  silverware,  table  linen,  etc., 
and  a  gun  and  guncase,  which  In  my  opinion, 


under  the  evidence,  did  not  constltate  bag- 
gage or  luggage  within  the  meaning  of  the 
law.  It  seems  to  be  claimed  in  the  majority 
opinion  that  the  question  as  to  whether  or 
not  the  articles  constituted  lu^^age  is  not 
properly  raised  In  the  case,  and  hence  Is  not 
before  the  court  for  Its  decision.  I  am  of 
the  opinion,  however,  that  the  question  Is 
very  fully  presented  as  the  counsel  for  Uie 
defendant  objected  to  proof  as  to  each  one 
of  the  articles.  Its  value,  etc.,  on  the  gronnd 
that  it  did  not  constitute  luggage  under  the 
law,  and  the  objection  In  each  case  was  over- 
ruled and  the  ruling  excepted  to.  Subse- 
quently, at  the  close  of  the  plaintiflTs  evi- 
dence, counsel  for  the  defoidant  made  the 
following  motion:  "The  defendant  at  this 
time  makes  a  separate  motion  as  to  each 
item,  and  moves  the  court  to  strike  out  the 
testimony  as  to  each  item  objected  to.  for  the 
reason  that  ea<^  and  all  of  the  items  object- 
ed to  are  not  baggage  or  luggage  within  the 
meaning  of  our  laws — the  same  not  being  In- 
tended for  the  use  of  a  passenger  while 
traveling,  or  for  bis  personal  equipment — 
which  items  are  as  follows :  (Specifying  the 
various  articles)."  This  motion  was  overrul- 
ed by  the  court,  to  which  ruling  the  defend- 
ant excepted.  It  will  thus  be  seen  that  the 
court  by  overruling  the  defendant's  motion, 
held,  In  effect,  that,  under  the  evidence,  the 
articles  mentioned  did  constitute  \ngg&^  or 
baggage  for  which  the  plaintiff  was  entitled  to 
recover.  The  defendant,  by  Ito  objections  and 
motion,  therefore,  fully  presented  the  question 
to  the  trial  court,  and  no  further  requests  on 
the  part  of  the  defendant  could  have- been 
properly  made  with  due  respect  to  the  court 
The  evidence  before  the  court  upon  this 
sidiject  Ib  aa  foUows:  The  plaintiff  testified 
on  croBB-^amlnatlon :  "We  had  sold  our 
house  and  moved  into  a  little  office  I  bad  for 
a  real  estate  office.  I  l^t  Blunt  on  the  morn- 
ing of  December  U,  190a  These  items  I 
have  mentioned  were  part  of  my  household 
goods  and  furnishings  and  Nothing  I  had 
been  using  at  Blunt  I  was  expecting  to  en- 
I  gage  In  business.  We  did  not  take  outctly  all 
'  our  household  goods  and  fnmlshiDgs.  We 
i  took  what  atoff  we  could  In  the  trunk  that 
was  valuable.  *  *  *  I  went  to  Blunt 
'  once,  just  long  enough  to  pack  up  and  mora 
:  to  Bapid  City."  Mrs.  House  testlfled  on 
I  croa»«zamlnatlon,  after  describing  the  ira- 
rlouB  articles:  "CThey)  were  part  of  our 
:  household  fnmlsblngB  at  Blunt  We  were 
takli^;  them  <m  account  of  leaving  Blunt, 
and  did  not  consider  them  aafto  In  the  build- 
ing where  we  wen.**  Tfala  was  practlcaUy 
all  the  evidence  relating  to  the  artlcleB  ob- 
jected to  and  which  tiie  defendant  moved  to 
strike  from  the  list  It  will  be  observed, 
therefore,  that  there  was  no  evidence  to  be 
submitted  to  the  Jnry,  as  die  evidence  of  the 
plaintiff  and  Us  wife  was  undisputed  tUkt 
they  were  moving  from  Blunt  to  SUrax  Gtty, 
and  that  the  articles  objected  to  were  taken 
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by  them  for  the  reason  that  they  were  moT- 
iDg  from  Bltint  to  Sioux  City  where  the  plaln- 
tlff  Intended  to  engage  In  business,  and  that 
the  items  mentioned  coustltnted  the  valoable 
part  of  their  hoasehold  goods  and  furnish- 
ings. In  my  opinion,  therefore,  the  trial 
court  should  have  held,  as  a  matter  of  law, 
that  the  articles  objected  to  did  not  constitute 
luggage  or  ba^age,  and  that  the  motion  of 
the  defendant,  made  at  the  close  of  plaintiff's 
evidence,  should  have  been  granted. 

The  court  In  the  majority  opinion  seems 
to  hold  that  the  question  of  whether  or  not 
articles  taken  by  a  person  on  his  or  her  Jour- 
ney as  ba^ge  or  luggage  Is  properly  taken 
as  such  Is  a  question  for  the  Jury  to  decide 
in  all  cases,  but  I  am  of  the  opinion  that  this 
la  an  erroneous  view,  and  is  not  sustained  by 
the  authorities. 

The  case  of  Macrow  t.  Great  Western  Ry. 
Co.,  U  B.  6  Q.  B.  612,  Is  very  analogous  to 
the  case  at  bar,  and  the  Court  of  Queen's 
Bench  held  in  that  case,  as  appears  by  the 
headnote,  as  follows :  "The  plaintiff,  a  pas- 
senger by  the  defendants'  railway  from  JUv- 
arpool  to  London,  took  with  him  in  a  trunk, 
as  his  personal  luggage,  six  pairs  of  sheets, 
six  pairs  of  blankets,  and  six  quilts.  He  had 
given  up  his  residence  In  Canada,  and  these 
articles  were  Intended  for  the  use  of  his 
household  when  he  should  have  provided  him- 
self with  a  home  In  Loudon.  The  trunk  hav- 
ing been  lost,  he  sought  to  recover  the  value 
of  the  articles  from  the  defsndBnt&  Held, 
that  the  articles,  being  Intraided  for  the  use 
of  the  plaintUTs  household  when  permanent- 
ly settled,  conid  not  be  conddered  as  personal 
or  ordinary  passei^r's  luggage."  And  Cock- 
bum,  a  J.,  in  discussing  the  question,  says : 
"The  term  'ordinary  It^gagtf  being  thus  con- 
fined to  that  whldi  is  personal  to  the  pas- 
senger, and  carried  for  bis  use  and  conven- 
ience, It  follows  that  what  Is  carried  tor  the 
purpose  of  bnsineaa,  such  as  merchandise 
and  the  Uke^  or  tor-Iargw  and  ultortor  pqz<- 
poses,  BDCh  as  artldes  of  fomltnre  or  hoose- 
htrfd  goods,  would  not  come  within  the  de- 
scription of  ordinary  luggage,  unless  accepted 
ae  snch  by  the  carrlw."  The  Supreme  Court 
of  Tennessee  In  the  analogous  case  of  Yaeoo 
&  11.  V.  a  Co.  T.  Baldwin,  US  Tenn.  206, 81 
S.  W.  009,  h^  as  aiq;>ears  by  the  headnot^ 
that:'  "A  married  woman  traveler  la  not  m- 
tltled  to  reoorer  for  loss  of  articles  con- 
stitutlng  household  goods  which  she  was  car- 
rying In  her  tnmk.  though  she  and  ber  hus- 
band were  dianglng  their  residence  by  re- 
moval from  one  state  to  another,  where  the 
carrier  bad  no  nottoe  of  the  fiact  that  sadi 
goods  were  being  transported  as  baggage." 
And  that  court  held,  after  a  very  exhaustive 
discussion,  that  the  Judgment  should  be  mod- 
Ifled  by  deducting  therefrom  the  enumerated 
articles  not  properly  regarded  as  baggage, 
and  modified  the  Judgment  accordingly.  As 
bearing  upon  the  question  of  what  constitutes 


baggage,  see  the  following  cases:  Choctaw 
By.  Co.  V.  Zwlrtz,  13  Okl.  411,  73  Pac.  dU; 
Missouri  B.  Co.  v.  Meek,  33  Tex.  Olv. 
47,  76  S.  W.  317;  St  Louis  K.  Co.  v.  Hard- 
way,  17  IlL  App.  S21;  Maurltz  v.  N.  Y.  Gent. 
Ry.  Co.  (C.  C)  23  Fed.  765;  Saunders  v. 
Railway  Co.,  128  Fed.  15,  62  0.  C.  A.  523; 
Giles  V.  Fauntleroy,  13  Md.  126;  Connoly 
V.  Warren,  106  Mass.  146,  8  Am.  Bep.  300; 
Miss.  R.  Co.  V.  Kennedy,  41  Miss.  671;  Chi- 
cago, etc.,  R.  Co.  V.  Boyce,  73  111.  510,  24  Am. 
Rep.  268;  Oakes  v.  By.  Co.,  20  Or.  392.  26 
Fac.  230,  12  L.  B.  A.  318,  23  Am.  St  Rep.  126. 

It  is  quite  clear  from  the  autiiorltles,  botli 
English  and  American,  that  the  question,  of 
what  Ls  or  1b  not  lu^age  or  ba^age  is  a 
question  of  law  for  the  court  to  decide,  and, 
where  the  evidence  Is  undisputed,  the  court 
must  decide  this  question.  It  Is  undoubtedly 
true  that  what  may  constitute  luggage  or 
ba^ge  depends  largely  upon  the  purpose 
for  which  the  Journey  was  undertaken  and 
the  circumstances  connected  with  the  same; 
but  In  the  case  at  bar  there  was  no  evidence 
proving,  or  tending  to  prove,  any  facts  which 
would  authorize  the  court  to  hold  that  such 
articles  were  baggage  or  luggage. 

The  Judgment  of  the  court  below,  in  my 
opinion,  should  be  reversed,  or  at  least  modi- 
fled  by  striking  ther^om  the  value  of  tbe 
articles  as  proven. 

HANEY,  J.,  concurs  In  the  Tlews  expreraed 
by  Judge  COBSON. 


DAUDEL  V.  WOLP. 

(Supreme  Court  of  South  Dakota.    Dee.  8, 
1912.) 

1.  Tbial  (1  18*)— GONDTTor  in  GniraBAii— Ir- 

HEBENT  POWBSS  07  COUBT. 

The  conduct  and  control  of  trials  in  rela- 
tion to  the  decorum  of  the  parties  and  counsel 
to  the  court  and  each  other  are  within  the 
discretion  of  tbe  trial  judge.  It  Is  necessary 
to  the  due  exercise  of  jnalcial  functions  that 
the  court  posaesB  power  to  preserve  order 
daring  a  trial,  to  enforce  obedience  to  its  or- 
ders and  processes,  and  to  punish  disobedience 
of  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cant 
Dig.  H  37,  42H;  Dec.  Dig.  i  1&*] 

2.  Apfkal  and  Ebbob.  (f  969*)— Retxbw— 
dlscbbtioh  07  lowbb  coubt— ookduot  ob 

Tbiai.. 

The  trial  court  has  a  wide  discretion  as 
to  the  coarse  of  trials  and  conduct  of  parties 
and  counsel,  and  its  action  therein  will  not  be 
error  unless  there  has  been  a  gross  abase  d 

discretion. 

[Ed.  Note.— For  oOter  cases,  see  Appeal  and 
Erro^  Cent  Dig.  ||  8S4fr-8Sl8;  Dee.  Dig.  | 

969.*] 

3.  Trial  (|  29*)  —  DiscaxnoN  of  Coubt  — 
CoNnnor  op  Counsel. 

Where  defendant's  counsel  several  times, 
and  even  after  objection  to  a  qnestlon  as  im- 
material bad  been  sustained,  asked  the  same 
gneation,  and  the  court  then  ordered  him  to 
sit  down  and  had  him  removed  by  tbe  sheriff.. 
and  informed  defendant  that  his  attoniey  could 
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not  appeal  In  court  tmtU  he  ezpreised  a  wtU- 
insneis  to  abide  by  ita  rales,  and  xave  defend- 
ant time  in  which  to  procure  otner  counsel, 
which  he  refused  to  do,  there  was  no  abuse  of 
discretion  preventing  defendant  from  having  a 
fair  triaL 

[Ed.  Note.— For  other  caaes.  see  Trial,  Cent. 
Dig.  H  80-^.  B08;  Dec.  Dig.  |  29.*] 
4.  Appkal  and  Ekbob  (S  882*)— Pabtt  Br- 

TITLXD  TO  AlXBQX  BBBOB— PAXTT  InTHIItO 

Ebbob. 

One  who  invites  or  brings  error  into  a 
case  cannot  be  heard  thereafter  to  complain 
of  it. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  8691-8610;  Dec.  Dig.  { 
882.*] 

6.  NbW  TBIAL  (J  140*)— DlBCBHTHOK  OF  TBIAL 
COTJBT^OUNTKB  AVTIDAVIT. 

Failure  to  serve  a  counter  affidavit  on 
motion  for  new  trial  within  10  days  after  the 
service  of  the  moving  affidavit,  as  required  by 
Code  Civ.  Proc.  {  803,  is  not  Jurisdictional,  but 
the  trial  court  maj  permit  it  to  be  filed  there- 
after, if  without  prejudice  to  the  moving  par- 
tj,  who,  If  he  desires  time  for  rebuttal,  ma? 
move  for  a  continuance. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Sfi  284-287,  289,  3ffi,  306;  Dec  Dig. 
S  140.*] 

6.  Affeaz.  and  Qbbob  (S  1(^1*)— Bevikw— 

PBESmcPTIONS— OBDXB  AS  TO  NXW  TBIAU 

Unless  the  party  moving  for  a  new  trial 
shows  that  he  desires  further  time  in  which 
to  file  rebuttal  affidavits,  it  will  be  presumed 
that  the  court  ^perly  overruled  objection 
to  the  counter  affidavit,  and  that  the  moving 
party  was  not  prejudiced  thereby,  and  the  bur- 
den rests  upon  such  party  to  amrmatively  show 
error  that  would  warrant  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^^^Cent.  Dig.  {{  4038-4046;  Dec.  Dig.  | 

7.  Naw  Tbiai.  (I  144*)— Motion— Affidavit. 

An  affidavit  accompanying  a  motion  for 
new  trial,  which  contains  no  statement  of  the 
cireumstances  under  which  the  court  made 
remarks  to  appellant's  counsel  and  ^ected  him 
from  the  courtroom,  so  as  to  amrmatively 
show  such  action  to  be  a  gross  abuse  of  dis- 
cretion, was  insufficient 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  298;  Dec.  Dig.  |  144.*] 

Appeal  from  Circuit  Coort,  Brule  OoimtT ; 
Frank  B.  Smith,  Jadge. 

Action  by  O.  O.  Daudel  against  J.  H.  Wolf. 
Jndgmoit  for  i^alntlfl,  and  deffeodant  ap- 
peals. Affirmed. 

Emil  3.  Woerth,  of  Kimball,  for  appelant 
3.  O.  MansAan,  of  Rapid  Clt7»  B.  B.  Slifer, 
of  Gbamtwlaln,  H.  L.  Uoan,  of  Baidd  01t7. 
and  J.  EL-  Bonn,  ct  COuuntwrlaln,  for  re- 
spondeot. 

McOOX,  P.  J.  It  appeazB  from  tbe  record 
In  tbla  case  that  dorijig  the  trial,  and  wh&i 
a  witness  fbr  plalndft  was  being  cross-exam- 
ined br  coonsel  for  defendant,  defendant's 
counsel  ufked  tbe  witness  tbe  qnestlim,  "Doi^ 
tag  tbe  last  seven  years,  how  long  have  you 
been  away  Cram  bomef  and  to  wblcb  qnes- 
tion  the  witness  answered,  "About  a  year 
and  a  half."  Counsel  for  defbndant  repeated 
the  anestifm,  and  the  same  answer  was  given. 
Counsel  for  defoidant  again  repeated  the 


same  question,  which  was  objected  to  by 
counsel  for  pialntlfl  on  the  grounds  that  it 
bad  already  been  answered  and  that  It  was 
immaterial  to  tbe  issues  In  the  case.  The 
court  sustained  the  objection,  and  In  doing 
80  tbe  court  stated :  "There  la  no  use  to  ask 
the  question  again,  as  there  Is  only  one  point 
In  issue,  and  that  Is  the  identity  of  the 
mare."  Thereupon  counsel  for  defendant 
again  asked  the  same  question  of  the  witness, 
to  wlilch  plalntltTs  attorney  again  made  the 
same  objection.  Tbe  court  then  made  the 
statement  to  defendant's  counsel,  "I  wlil 
tolerate  no  Justice  court  practice  in  thl» 
court,"  to  which  statement  of  the  court  de- 
fendant's counsel  excepted  and  asked  that 
the  remarks  be  Incorporated  in  tbe  record. 
The  court  then  stated :  "I  will  look  after 
the  record,  but  I  will  have  to  Insist  that  you 
live  up  to  the  rules  and  practice  of  this  court, 
or  you  cannot  proceed  in  this  trial."  Counsel 
for  defendant  again  excepted  to  the  remarks 
of  the  court  The  court  then  requested  coun- 
sel for  defendant  to  sit  down,  which  he  re- 
fused  to  do.  While  conducting  tbe  cross- 
examlnatlon  of  the  witness,  counsel  for  de- 
fendant had  been  sitting.  The  court,  upon 
tbe  refusal  of  defendant's  counsel  to  be  seat- 
ed, thmi  requested  the  sheriff  to  remove  de- 
fendant's counsel  from  the  courtroom;  -at 
tbe  same  time  tbe  court  stating  to  defend- 
ant's counsel  that  he  could  not  appear  in 
court  until  he  expressed  a  willingness  to  con- 
form to  the  rules  of  the  court  Tbe  court 
then  notified  defendant  tliat  his  attorney 
could  not  appear  In  tbe  court  until  be  bad  ex- 
pressed a  willingness  to  live  up  to  the  rules 
of  the  court,  and  that  defmdant  could  have 
ample  time  to  procure  new  counsel  and  pro- 
ceed with  the  trial,  but  defendant  stated  that 
he  refused  to  procure  other  counsel;  there- 
upon the  trial  was  resumed,  tbe  plalntUTs 
evidence  submitted,  and  the  jury  instructed, 
and  a  verdict  rendered  for  plaintiff  and  Judg- 
ment entered  thereon. 

[1,2]  Defendant  then  moved  for  a  new 
trial  on  the  ground  of  'irr^ularlty  in  the 
proceeding  of  tbe  court,  and  the  exercise  of 
arbitrary  discretion  by  which  defendant  was 
prevented  from  having  a  fair  trial."  The 
motion  tor  new  trial  was  OTermled,  and  de- 
fendant excepted,  and  now  <»i  aK>eal  urges 
such  ruling  of  the  court  as  error.  We  are  of 
the  oidnlon  that  the  contention  of  defendant 
is  not  tenable.  The  manner  of  conduct  and 
control  of  trials  in  relation  to  the  decorum  of 
the  parties  and  counsel  towards  tbe  court 
and  eadi  other,  and  In  pteswring  tbe  dignity 
of  the  court,  are  mattras  inherently  within 
the  discretion  of  the  trial  Judge,  who  has  a 
TW7  wide  latitude  of  discretion  in  this  re- 
gard; and  Uie  action  of  a  trial  court  in  this 
regard  will  not  constitute  error  unless  It  ap- 
pears there  has  been  a  gross  abuse  of  such 
discretion.  It  Is  necessary  to  .the  due  exer- 
cise of  the  function  of  a  judicial  court  that 


■For  other  cam  see  same  topio  and  section  NUHBER  In  Dso.  Dig.  4  Am.  Dig-  Koy-No.  Series  a  Rep'r  indexes 
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tbe  Judge  Bhoald  possess  the  power  to  pre- 
serve order  while  condoctliv  judicial  pro- 
ceedings, to  oiforce  obediotce  to  tbe  lawful 
orders  and  iwocess  of  the  court,  and  oonsft* 
qneotly  to  ponlsh  disobedience  of  tbe  same. 
Thompson  on  Trials^  {  124. 

[I]  For  couns^  to  persistently,  orer  and 
orer  again,  propound  the  same  question  to  a 
witness  that  has  already  been  once  or  more 
times  fairly  answered  Is  such  misconduct  that 
the  trial  court  should  reprimaud,  even  with- 
out objection  from  opposing  counseL  It  Is 
certainly  much  more  flagrant  misconduct  aft- 
er an  objection  has  been  made  thereto  and 
sustained  by  the  court,  and  especially  so 
when  the  court  has  clearly  stated  to  counsel 
that  the  question  should  not  again  be  repeat- 
ed because  It  was  Immaterial.  It  was  the 
privilege  of  counsel  for  defendant  to  except 
to  the  ruling  of  the  court  when  the  court  sus- 
tained the  objection  to  the  question;  but, 
after  the  court  had  clearly  passed  upon  the 
objection,  It  was  misconduct,  unbecoming  an 
attorney  to  thereafter,  in  such  manner,  seek 
to  override,  trample  down,  circumvent,  and 
avoid  the  ruling  of  tbe  court.  Under  tbe 
circumstances  of  this  case,  we  are  clearly  of 
the  opinion  that  the  trial  court  did  not  abuse 
its  Inherent  discretion  by  causing  the  remov- 
al of  defendant's  counsel  from  the  courtroom 
until  be  should  express  a  willingness  ttf  abide 
by  the  rulings  of  the  court  The  view  that 
the  trial  court  has  a  wide  discretionary  lat- 
itude In  this  r^rd  seems  to  be  sustained  by 
the  following  authorities :  Scott  v.  Dow,  162 
Mich.  636,  m  N.  W.  712;  Felt  v.  Cleghom,  2 
Colo.  App.  4.  29  Pac.  813. 

[4]  Again,  one  who  Invites  or  brings  error 
Into  a  case  cannot  thereafter  be  heard  to 
complain  thereof. 

[i]  The  motion  for  new  trial  In  this  action 
was  based  upon  tbe  affidavit  of  counsel  for 
defendant  annexed  to  and  served  with  the 
notice  of  Intention.  At  the  time  of  the  hear- 
ing of  the  motion  for  new  trial,  plaintiff  was 
permitted,  over  tbe  objection  of  defendant, 
to  submit  a  counter  affidavit  showing  what 
plaintiff  claimed  to  be  the  circumstances 
which  led  up  to  and  under  which  the  court 
caused  defendant's  counsel  to  be  ejected  from 
the  courtroom.  Tbe  counter  affidavit  was 
not  served  within  10  days  after  the  service 
of  the  moving  affidavit  accompanying  the  no- 
tice of  intention  as  provided  by  section  803, 
Code  ClT.  Proc.  If  defendant  had  desired  time 
In  whldi  to  rebut  said  counts  affidavit,  he 


should  have  moved  for  a  continuance  or  post- 
ponement  of  the  hearing  for  that  purpose. 
The  time  for  service  of  the  counter  affidavit 
la  not  Jurisdictional,  and  it  Is  within  tbe  dis- 
cretion of  the  trial  court  to  permit  such  affi- 
davit after  tbe  expiration  of  the  10  days  pro- 
Tided  by  statute,  where  no  Inconveni^ce  or 
prejudice  would  be  occasioned  thereby  to  the 
moving  party. 

[I]  Unless  the  moving  party  makes  some 
showing  at  the  time  that  he  desires  further 
time  in  which  to  file  rebuttal  affidavits.  It 
will  be  presumed  that  the  court  properly 
overruled  the  objection  to  tbe  counter  affida- 
vit, and  that  there  would  be  no  prejudice  to 
the  moving  party  caused  thereby.  It  does  not 
appear  on  what  ground  the  court  denied  the 
motion  for  new  trial.  The  presumption  is 
that  the  ruling  of  tbe  trial  court  appealed 
from  was  correct,  and  the  bnrdrai  rests  oa 
appellant  to  affirmatively  show  and  point  out 
error  that  would  warrant  a  reversal. 

[7]  The  affiidavit  accompanying  the  notice 
of  intention,  on  which  the  motion  for  new 
trial  was  based.  Is  Insufficient  in  that  it  does 
not  contain  a  statement  of  the  surrounding 
facts  and  circumstances  which  led  up  to  and 
under  which  the  court  made  the  remarks  and 
took  the  action  In  ejecting  said  counsel  from 
the  courtroom.  One  who  moves  for  a  new 
trial  by  reason  of  the  allied  Irr^lar.  action 
of  the  trial  court,  In  r^rd  to  the  manner 
of  conducting  a  judicial  trial,  must  show  all 
the  surrounding  circumstances,  if  any,  which 
caused  such  action  on  tbe  part  of  the  court, 
and  It  must  affirmatively  appear  from  such 
showing  that  the  action  of  the  court  was 
gross  abuse  of  judicial  discretion.  The  affi- 
davit of  defendant's  counsel  presented  on  the 
motion  for  new  trial  was  wholly  Insufficient 
In  this  regard.  The  mere  statement  that  tbe 
trial  court  performed  some  act  or  made  some 
remarks  that  might  be  regular  or  not  accord- 
ing to  the  circumstances  would  be  presumed 
to  be  regular  in  the  absence  of  surrounding 
drcnmstances  affirmatively  showing  to  tbe 
contrary.  Tbe  matters  and  things  which 
naturally  ^onld  have  rebutted  or  denied  the 
counter  affidavit.  If  any,  should  have  been 
contained  In  the  original  affidavit  on  which 
the  motion  was  based,  and  the  coanter  affi- 
davit made  in  opposition  thereto.  If  tbe  plain* 
tiff  wished  to  (Uspnte  or  contest  tbe  sbowlng 
so  made. 

Finding  no  error  In  tbe  record,  the  Jndi- 
ment  of  the  trial  court  is  affirmed. 
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BUCKETD  THACTION  DITCHER  CO.  T. 
SMITH. 

(Supreme  CoOrt  of  Iowa.    Dea  14.  1912.) 

1.  Saus  (I  168%*)— Sale  on  Tbial  ob  Af- 

F80TAL— KIQHT  TO  BSJEOT. 

tJiider  a  contract  for  the  pordiase  of  a 
machine,  "terms  cash  on  trial,"  the  pnrchaser 
was  not  boand  to  accept  and  pay  for  the  ma- 
cbine  if  it  did  not  do  the  work  for  which  it  was 
wanted,  bat  the  sale  was  conditional  only  on  its 
ability  to  do  the  work,  and  not  on  the  parcbas- 
«r*s  Batistketloii  therewith. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Die.  11 40»-421;  Dec.  Die  I  lOSMi.*] 

2.  Appeal  amd  Ebbob  (t  IWSO*)— Rbvibw— 
Habulbss  STbbob^Aduission  of  Evidence. 

In  an  action  for  the  price  of  property 
sold,  in  which  plaintiff  pleaded  a  specific  con- 
tract and  alflo  alleged  the  reasonable  value, 
where  the  case  was  tried  on  the  theory  that 
tbe  rights  of  the  parties  depended  entirely  on 
whether  the  property  had  been  accepted,  the 
admission  of  erldence  of  reasonable  value,  al- 
though erroneous,  was  not  prejndldaL 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1068,  1069,  «[6S-4167, 
4166;  Dec  Dig.)  1060.*1 

8.  Sales  <S  3D6*)— Aonofrs  fob  Pmxcb— Ad- 

1US8ZBIUIT  or  EVIDENCE. 

In  an  action  for  the  price  of  property,  the 
ezclurioD  of  a  catalogue  from  which  it  was  or- 
dered, offered  for  the  purpose  of  showing  that 
it  waa  not 'to  be  paid  for  until  tested,  was 
proper,  where  there  was  no  questioD  in  regard 

to  thiA. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  1025-1043;  Dec.  Dig.  S  3B5.*] 

4.  Appeal  and  Ebbob  (S  1066*)— Rbview— 

HtBMTJTJMi  Ebbok^Etidencb. 

In  an  action  for  the  price  of  property  In 
■which  defendant  counterdaimed  for  the  portion 
of  the  price  already  pidd,  and  in  which  the  jury 
found  that  he  had  accepted  the  property  and 
was  not  entitled  to  recover  back  anything,  he 
waa  not  prejudiced  by  the  ezcIuBion  of  evl* 
deuce  to  show  the  froght  paid  by  liim. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  4187-4193,  4»7;  De& 
Dig.  ft  1056.*] 

fi.  Sales  (|  358*)— Actions  fob  Pbicb— Ad- 
MiseiBiLiTT  or  Evidence. 

In  an  action  for  the  price  of  property, 
where  the  evidence  showed  an  acceptance  by 
the  purchaser,  evidence  to  show  that  the  sel- 
ler's agent  stated  that  the  purchaser  need  not 
keep  the  property  unless  it  worked  waa  imma- 
terial, and  hence  properly  excluded  whether 
the  acceptance  was  before  or  after  this  prom- 
ise. 

[Ed.  Note.— For  other  oases,  see  Sales,  Cent. 
Dig.  II  1049-1055;  Dec  Dig.  |  368.*] 

€w  Sales  (t  168^*)- Sale  on  Tbial  ob  Ap- 

PBOVAL— BlOHI  TO  REJECT. 

In  an  action  for  the  porchase  price  of  a 
machine  sold  subject  to  trial,  instructions  that 
tbe  pnrchaser  was  entitled  to  a  reasonable  time 
in  which  to  test  it  before  being  required  to  ac- 
cept or  reject  it,  but  that  be  was  bound  to  test 
it  within  a  reasonable  time,  and,  If  he  failed  to 
reject  it  within  a  reasonable  time,  the  law 
would  presume  an  acceptance,  were  proper. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  H  409-421;  Dec.  Dig.  {  IGS^.*] 

Appeal  from  District  Court,  Harrison  Coun- 
ty; O.  D.  Wlieder,  Judge. 

Suit  to  recover  a  part  of  the  price  of  a 
ditching  madilne.  Trial  to  a  jury,  and  ver- 


dict and  judgment  for  the  plaintiff.  Tbe  de- 
fendant aK>eala.  Affirmed. 

3.  S.  Dewell,  of  Mlasoori  TUlcg^,  and 
Boss  McLaughlin,  of  Logan,  for  appelant. 
G.  A.  "Baiter,  of  Logan,  and  John  B.  Prlddy, 
of  FtDdlay.  Ohio,  for  anpeUee.  . 

SHERWIN,  J.  This  acUon  was  brought 
to  recover  the  agreed  price  to  be  paid  the 
plaintiff  for  a  ditching  machine,  and  tor  ex- 
tras ordered  therefor.  The  defense  was  that 
said  machine  was  shipped  to  the  defendant 
on  trial,  and  that,  after  trial,  it  was  reject- 
ed by  him.  Defradant  also  pleaded  a  coun- 
terclaim on  an  allied  breach  of  warranty, 
and  to  recover  back  the  amount  paid  the 
plaintiff  on  the  contract,  and  for  freight  paid 
on  the  machine,  and  for  other  items.  Plain- 
tiff denied  a  warranty  of  the  machine,  and 
pleaded  an  acceptance  thereof.  After  seeing 
one  of  the  plalntlCTs  catalogues  descriptive 
of  the  machine,  the  defendant  sent  the  fol- 
lowing letter  to  tbe  plaintiff,  under  date  of 
June  16,  1908:  "Qentlemen:  Please  ship  one 
of  your  11%  Inch  by  4%  ft  Buckeye  traction 
ditchers  to  California  Junction,  Iowa.  The 
ground  to  be  ditched  is  of  a  gumbo  nature 
and  joint  (day  mixture,  no  hard  pan  or 
hard  soil  but  all  sticky.  Terms  cash  on 
trial  of  machine."  The  plaintiff  answered 
this  letter  on  the  18th  day  of  Junef  asking  for 
more  Information  as  to  whether  the  ground 
to  be  ditched  was  very  soft  or  otherwise, 
and  stated  that,  when  tbe  machine  was  ship* 
ped,  a  man  would  be  semt  to  start  the  ma- 
chine and  make  settlement  therefor.  The 
machine  was  shipped  not  long  after  this,  and 
was  tested  under  tbe  direction  of  a  man  sent 
for  the  purpose  by  the  plaintiff.  This  man 
Qwat  three  or  four  days  with  the  machine, 
but  was  unable  to  make  It  work  welt  or 
satisfactorily  In  gumbo  soiL  But,  on  his  rep- 
resentations that  the  machine  would  work  in 
such  soil  with  a  different  set  of  wheels,  the 
defendant  paid  blm  |600  on  the  purchase 
price.  Further  trial  was  made  by  the  de- 
fendant with  the  aid  of  men  sent  by  the 
plaintiff  to  assist  him  tbwein,  but  the  ma- 
dilne  nevet  did  do  Batlafactory  work  la  gum- 
bo. The  evidence  shows  that  tbe  dtfmdant 
notified  the  plaintiff  on  tbe  Sth  day  oC 
tonber,  1908,  that  be  would  not  accept  the 
machine  at  the  price  originally  agreed  upon, 
but  offered  to  tieep  It  If  plaintiff  would  ac- 
cept tbe  1600  that  be  had  already  paid  in 
full  paymoit  therefor.  There  la  alao  evi- 
dence folding  to  abow  that  tbe  defendant  au- 
tboriaed  others  to  use  tbe  machine  long  after 
he  had  written  the  lettw  of  S^jttunber  6th. 
Tbe  case  was  submitted  to  tbe  Jury  on  the 
theory  that  there  ms  no  aale^  nor  any  lia- 
bility <Hi  the  part  of  the  defaidant^  unless 
it  waa  found  that' he  bad  accepted  the  ma- 
chine after  a  trial  tbereol  .Then  was 
evidence  warrantiiig  a  finding  that  there  was 
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an  acceptance,  and  we  now  give  our  attention 
to  the  spedflc  errora  complained  of. 

[1]  Much  of  the  ai^>ellant8*  argum^t  Is 
in  support  of  Its  contention  that  the  sale  was 
conditional,  and  that  defendant  was  not 
bound  to  accept  and  pay  for  the  machine,  If 
it  did  not  do  the  work  for  which  It  was  want- 
ed. There  Is  no  question  as  to  the  correct- 
ness of  this  position.  The  defendant  was 
not  bound  to  accept  the  ditcher,  and  the 
court  In  effect  so  Instructed  the  Jury.  The 
question  that  was  determinative  of  the  rights 
of  the  parties  was  whetha  or  not  there  had 
be^  an  acceptance  of  the  machine,  notwith- 
standing Its  failure  to  work  In  gumbo  soil. 
The  defendant  had  work  for  it  in  other  soil, 
and,  as  we  hare  already  said,  the  Jury  was 
Justified  in  finding  that  there  was  an  ac- 
ceptance after  trial.  The  contract  of  sale  no- 
where provides  that  a  sale  is  conditional  on 
the  defendant's  satisfaction  with  the  ma- 
chine. The  condition  was  that  it  should 
work  in  gumbo  soil;  hence  appellant's  au- 
thorities to  the  effect  that  plaintiff  might  t8- 
Ject  It,  If  It  was  unsatisfactory  to  blm,  are 
not  in  point  The  defendant's  principal  ob- 
jection to  the  machine  was  based  on  the 
ground  tliat  the  dirt-carrying  buckets  would 
not  empty  in  gumbo  without  assistance.  He 
knew  that  such  was  the  case,  when  he  made 
the  payment  of  $600  to  plaintiff's  Ageat  on 
the  conditlbn,  as  defendant  himself  states, 
that  other  wheels  would  remedy  the  difficul- 
ty. !Fbese  wheels  were  Intended  to  carry  the 
machine  over  wet  ground,  and  it  does  not 
appear  that  they  would,  In  any  way,  remedy 
the  fault  with  Uie  bu<A:ets. 

[2]  Plaintiff  pleaded  on  specific  contract, 
and  also  alleged  that  the  ditcher  was  rea- 
sonably worth  the  price  charged  therefor. 
Ttie  court  admitted  some  evidence  offered  by 
plaintiff  oa  tbe  question  of  value,  and  re- 
jected evidence  offered  by  the  def^dant  on 
the  same  question.  As  the  pleadings  stood 
we  think  all  of  this  evidence  was  Inadml^- 
Ue^  because  the  whole  case  was  tried  on 
the  theory  that  the  rights  of  the  inrtieB  de* 
pended  wholly  on  the  qnmtlon  whether  there 
bad  been  an  unqualified  acceptance  of  the 
machine  by  the  defendant  after  trial  thereof, 
and,  such  being  the  case,  It  Is  manifest  that 
the  recepthm  of  the  evldoice  complained  of 
was  not  prejudldal  to  the  defendant. 

[8]  Further  complaint  Is  mad^  because 
the  court  refused  to  permit  the  defendant 
to  show  the  contents  of  the  catalogue  that 
he  had  ord^Kd  from ;  the  evidence  being  of- 
fered for  the  purpose  of  showing  that  the 
machine  was  not  to  be  paid  for  until  finally 
tested.  There  was  no  question  about  this 
vnHer  the  contract,  and  the  ruling  was  there- 
fore correct 

[4]  Defendant  was  not  permitted  to  show 
what  freight  he  had  paid.  If  the  ruling 
was  wrong,  a  question  we  do  not  decide, 
it  could  not  have  been  prejudicial  to  the 


defendant,  because  the  Jury  found  that  tbere 
had  been  an  acceptance  of  the  machine,  aad 
that  defendant  was  not  entitled  to  recover 
back  any  sum  that  had  been  paid  on  account 
thereof. 

[6]  Defendant  offered  to  show  that  plain- 
tiff's agent  Prlddy,  stated  to  blm  the  nest 
morning  after  the  f600  was  paid  to  him  for 
the  plaintiff  that,  If  "we  don't  make  it  work, 
you  won't  have  to  pay  a  cent  for  it"  Prld- 
dy had  been  emt  there  by  the  plaintiff  to 
demonstrate  the  madilne,  and  to  settle  there- 
for, and,  in  the  absence  of  any  limitation  oa 
his  power  to  settle,  it  would  be  presumed  that 
his  power  was  general,  and  we  think  the 
offered  testimony  was  competent.  If  material. 
But,  if  the  payment  of  the  ffiOO  the  day  be- 
fore was  an  unconditional  acceptance  of  the 
machine,  the  evidence  was  immaterial,  be- 
cause it  was  then  too  late  for  the  defendant 
to  repudiate  It  And,  if  such  was  not  the 
case  bnd  the  acceptance  occurred  at  a  later 
day,  it  was  still  Immaterial,  because  the 
contract  was  that  the  machine  was  not  to  be 
paid  for  unless  It  was  made  to  work, 

[I]  The  court  instructed  that,  under  the 
terms  of  the  contract,  defendant  was  enti- 
tled to  receive  and  test  the  machine  for  & 
reasonable  length  of  time  before  he  would 
be  required  to  accept  or  reject  the  same^  and 
that  he  would  be  bound  to  make  a  reason- 
able test  thereof  within  a  reasonable  time 
after  Its  receipt  and  either  accept  or  reject 
the  same ;  and,  farther,  that,  If  he  failed  to 
reject  within  a  reasonable  time,  the  law 
would  presume  an  acceptance.  We  think  the 
trial  court  proi>erly  construed  the  contract 
The  defendant  reqnlred  a  trial  of  the  ma- 
chine, which  was  to  be  made  by  himself,  so 
far  as  bis  l^ter  of  June  16th  indicates,  and 
he  did  In  fact  try  It  to  the  absence  of  ^ain- 
tUTs  agentBU  Under  the  contract  be  deariy 
would  have  no  right  to  receive  the  machine 
and  kees)  it  indefinite^  without  giving  It  tiie 
trial  contemplated,  and  escape  liability  there- 
for because  be  had  not  tried  IL 

Criticism  to  made  of  ttie  Instroctlona  on 
the  question  of  an  acceptance  by  tlie  pajment 
of  tbe  ¥600  paid  to  Prlddy,  but  we  think  the 
question  was  presented  in  Its 'most  favorable 
light  for  the  defendant,  and  that  the  com- 
plaint is  without  merit  Onr  condnsloa  Is 
that  the  case  was  fairly  tried  and  Bal»aitted 
to  tbe  Jury  wltbont  pr«Jndtoe  to  any  of  de- 
fendant's substantial  ri^ts,  and  0utt  tbe 
Ju^ment  shoold  be,  and  It  li^  afflnned. 

Affirmed. 


BA6ETH  V.  BOUGEB. 

(Snpreme  Court  of  Iowa.   Dee.  14,  1912l) 

Contracts  {%  245*)— Oa4^.  OoNTBAcnv-HKBa- 
EB  IN  Wbittbn  Coimuor. 

Where  a  party  agrees  orally  to  leave  to 
his  BtepBon  at  his  decease  a  40-acre  tract  of 
land  as  compensation  for  services  rendered. 


*For  othw  CUM  MS  MUM  toplo  and  asetloa  NmiBIIR  la  Dm.  Dls.  *  Am,  Dig.  Kar-No.  Btxlm  *  Bap'r  iBdtxM 
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and  BDbnquentl;  conveyi  to  bis  stepBon  by 
warranty  daed  tbr««  40-Bere  tracts,  being  afl 
tfae  land  be  possesses,  the  oral  contract  is  ful- 
filled, thongb  the  stepson  pays  for  the  land  un- 
der the  written  contract  ail  that  it  is  worth. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |S  1129.  1130;  Dec.  Dig.  S  245.*] 

Apiteal  from  District  Court,  Harrison 
County;  O.  D.  Wheeler,  Judge. 

This  is  a  claim  against  the  estate  of  a 
decedent  for  labor  and  service  under  an  al- 
leged agreement  for  compensation,  "to  consist 
of  not  less  than  40  acres  of  land  in  Harrison 
county."  At  the  close  of  plaintiff's  evidence 
the  trial  court  directed  a  verdict  for  the 
defendant.    Plaintiff  appeals.  Affirmed. 

C.  W.  Kellogg,  of  Ulaaoorl  Valley,  for  ap- 
pellant Tluley  A  Mitchell,  of  Ooandl  Bluffs, 

for  appellee. 

EVANS,  J.  The  plaintiff  was  the  stepson 
of  the  decedent,  Jacob  Bohner.  He  was  10 
years  old  at  the  time  of  bis  mother's  mar- 
riage to  the  decedent  in  April,  18S3.  He 
came  into  the'  family  with  his  mother,  and 
so  continued  uoUl  he  had  attained  his  ma- 
jority. His  claim  as  filed  with  the  admin- 
istrator was  stated  as  follows:  "That  dur- 
ing the  time  from  April,  1883,  to  the  spring 
of  1801,  the  deceased,  in  bis  lifetime,  be- 
came Indebted  to  claimant  as  follows :  That 
claimant  worked  for  deceased  on  bis  farm 
tn  Harrison  ooun^  daring  those  years,  and 
rec^red  nothing  for  bis  aerrlces.  That  tbe 
deceased  promised  orally  to  reimburse  claim- 
ant by  leaving  blm  part  of  bis  estate  at  tbe 
time  of  bis  decease,  tbe  said  estate  to  be 
left  to  consist  of  not  less  than  40  acres  of 
land  In  Harrison  county.  That  tbe  deceas- 
ed died  In  September,  1900,  without  having 
provided  for  dalmant  as  above  agreed.  That 
there  is  due  claimant  from  the  said  estate 
$4,O0C^  or  the  equlraient  of  40  acres  of  land, 
wltlt  IntHest  theretm  at  C  per  cent  per  an- 
num from  Uie  4tb  day  of  September." 

The  idalntlff  became  of  In  1^4.  Tbe 
decedent  was  a  fanner,  and  bad  three  40- 
acre  tracts  of  land  In  Harrison  county,  ^t- 
uated,  reapectlrely,  in  certain  sections  3,  4, 
and  33.  The  tracts  In  sections  4  and  33  were 
contlgaous.  The  other  tract  was  separated 
from  these  two.  One  of  the  tracts  was  ac- 
quired stnoe  tbe  plaintiff  became  a  member 
of  decedents  family;  the  other  two  being 
owned  by  decedent  prior  to  sutdi  time.  The 
record  does  not  ^isdose  wblcSi  tract  was 
last  acquired.  The  following  is  the  sub- 
5itance  of  tbe  testimony  introduced  by  plain- 
tiff In  support  of  his  claim : 

Frank  Boebler  tesUfled :  "Well,  we  got  to 
talking  about  tbe  farm,  and  about  his  leav- 
ing tbe  farm.  He  said  be  sold  it  to  his  step- 
son. Through  the  conversation  I  asked  him 
what  wages  be  ever  paid  to  his  stepson  be- 
fore he  sold  him  the  farm.  He  says:  'He 
never  had  any  stipulated  wages.  I  never 
paid  him  wages.'  Fe  said  be  never  paid  blm 


wages,  for  he  was  to  give  blm  some  land, 
either  whenever  he  died  or  not  I  can't  re- 
memt>er  now  the  very  words  he  said ;  that  Is 
the  saying  of  them.  That  Is  the  substance 
of  it  He  said :  'I  wish  that  boy  would  get 
married,  so  I  could  make  a  will;  but  1 
won't  make  no  will  so  long  as  he  ain't  mar- 
ried, as  long  as  he  ain't  got  any  children, 
for  I  don't  want  any  of  the  property  to  go 
over  to  his  folks.  Whenever  'he  has  got  a 
wife  and  children,  I  will  know  what  I  have 
got  to  do  then.'  He  said:  '1  told  Nick  1 
would  give  blm  40  acres  of  land,  the  40 
lying  upon  the  kill.' " 

Wohlers  testified:  "A,  When  I  seen  Mr. 
Rohner  down  town,  he  told  me  that  Nick — 
be  was  there  the  day  before  In  his  house — 
and  be  told  me  that  Nick  he  bad  been  pretty 
good  on  the  farm,  and  he  wouldn't  heat  htm, 
and  that  be  was  going  to  do  what  was  right, 
and  Nick  he  knows  about  what  he  gets. 
What  he  got  out  of  him  was  for  his  mother." 

Mrs.  Wohlers  testified:  "Well,  he  said 
that  people  had  told  bim  that  he  did  not 
have  to  give  Nick  anything,  and  be  said  he 
went  to  several  reliable  parties,  and  they 
said  he  did  not  hare  to  give  Nick  anything ; 
but  he  said  be  was  going  to  do  what  was 
right  by  Nick,  and  he  wouldn't  beat  blm  out 
of  anything  for  the  sake  of  his  mother." 

It  is  manifest  from  the  foregoing  that  tbe 
evidence  on  behalf  of  tbe  plaintiff  was  very 
slender  Indeed.  Statonakts  attributed  to  the 
decedent  are.  Quite  conststait  with  the  ab- 
sence of  obligation  cm  his  part,  and  yet  with 
the  dealfe  and  intent  to  do  something  toI- 
un tartly.  If  It  can  be  said  that  the  evi- 
dence was  sufflcioit  to  go  to  the  Jury  in 
support  of  a  binding  promise.  It  was  a  prom- 
ise to  give  to  him  40  acres  of  bis  land.  Tbe 
Importance  of  this  conclusion  appears  from 
otb«r  features  of  the  evidence  not  quoted 
above.  In  1899  the  plaintiff  and  the  dece- 
dent entered  into  a  written  contract  where- 
by the  decedent  agreed  to  convey  to  the 
plaintiff  all  his  land,  consisting  of  the  three 
40-acre  tracts,  and  whereby  the  plaintiff 
agreed  to  pay  the  decedent  in  installmrata 
on  long  time  the  sum  of  $3,200.  Later  in 
1006  the  decedent  «ecnted  to  the  plaintiff 
a  warranty  deed  of  all  such  land,  and  the 
plaintiff  executed  to  tbe  decedoit  a  note  and 
mortgage  tor  $2,166.  Other  notes  appear 
also  to  have  been  executed,  which  are  not 
further  explained  in  the  record.  The  dece- 
dent died  in  1900.  It  Is  manifest  that.  If 
there  was  an  oral  agreement  or  understand- 
ing between  plaintiff  and  decedent  prior  to 
1899,  it  was  neoessarity  merged  In  the  writ- 
ten contract,  which  included  tbe  very  sub- 
ject-matter of  the  allied  oral  contract 

It  is  urged  on  behalf  of  tbe  plaintiff  that 
there  was  no  breach  of  the  oral  contract  un- 
til the  death  of  the  decedent  and  that  the 
breach  occurred  by  the  failure  to  make  pro- 
vision for  plaintiff  by  will.  It  is  also  urged 


•Tor  oth«r  eaaw  am  aua*  topic  and  section  NUHBBB  In  Dm.  Dig.  A  Am.  Dig.  K v-Mo.  Scrlas  *  a«p%  ladoxw 


Digitized  by 


Google 


820 


138  NORTHWESTERN  BEPORTBB 


(lowi 


tbat  the  execution  of  the  written  contract 
and  conveyance  did  not  terminate  the  obli- 
gation of  the  decedent  to  render  compensa- 
tion to  plalntifC  for  his  services  during  his 
minority.  It  is  «1bo  urged  that  the  decedent 
recognized  his  oral  obligation  as  continuing 
notwithstanding  the  written  contract,  and 
tbat  some  of  the  allured  admissions  above 
quoted  occurred  after  the  execution  of  the 
written  contract.  We  do  not  thlulc  the  tes- 
timony will  fairly  bear  this  argument.  The 
decedent  may  have  Intended  to  do  more  for 
the  plalntifr  than  be  did.  But  there  is  noth- 
ing In  the  conversations  quoted  to  indicate 
tbat  he  had  hound  himself  to  do  so.  If  the 
evidence  was  sufficient  to  show  a  promise  to 
convey  40  acres  of  land  In  compensation  for 
the  work,  such  promise  was  literally  fulfilled 
by  the  conveyance  subsequently  made.  It 
was  ^one  the  less  fulfilled  because  other 
transactions  between  the  same  parties  were 
added  to  It  If  the  oral  contract  was  bind* 
Ing,  the  subseqnmt  written  contract  was 
clearly  so. 

It  is  urged  in  argument  by  appellant  that 
the  plalntlfl  paid  full  ralue  under  the  writ- 
ten contract  It  does  not  appear  from  the 
record  whether  this  be  so  or  not  If  it  were 
BO,  It  would  hardly  aid  the  plalntUf.  If  the 
oral  contract  was  originally  binding  upon 
the  decedmit,  the  subsequent  written  con- 
tract was  thereafter  equally  binding  upon 
the  plaintiff.  The  appellant  urges  tbat  his 
claim  is  not  for  40  acres  of  land,  but  for 
compensation  for  bis  work,  and  that  the 
evidence  shows  tliat  the  decedent  Intended  to 
compensate  him.  But  If  plaintiff's  evidence 
proves  anything,  It  proves  that  the  form  of 
compensation  was  specified.  From  the  na- 
ture of  the  case  it  could  not  have  been  ig- 
nored or  lost  sight  of  wheu  the  parties  en- 
tered li^to  the  written  contract  If  the  oral 
contract  was  sufficient  to  confer  upon  the 
plaintiff  an  equitable  interest  in  any  part  of 
the  decedent's  land,  then  the  conTeyance  to 
plaintiff  by  decedent  by  warranty  deed  of 
all  his  land  was  a  merger  of  estates.  This 
legal  proposition  is  not  disputed.  See  Archer 
T.  Jacobs.  126  Iowa,  468.  101  N.  W.  193; 
James  v.  Newman,  147  Iowa,  S74,  126  N. 
W.  781.  The  decedent  could  never  thereaft- 
er convey  to  him  any  greater  interest  in  any 
of  sudi  land, than  was  conveyed  to  bim  by 
the  warranty  deed. 

We  think  the  trial  court  properly  directed 
the  Terdlct,  and  such  order  is  accordingly 
affirmed. 


SPENCER  T.  UPDIKE  GRAIN  CO. 

(Supreme  Court  of  Iowa.   Dec.  13,  1912.) 

1.  Uasrx  and  ^btart  (&  270*)— Injuries 
to  ssbtaklmdmoiitb  machinebt— evi- 

DBNCE. 

In  an  action  for  injuries  to  a  servant  by 
getting  his  finger  caught  in  a  car  puller  drum, 
oTtdenee  that  en  prior  occasions  defendant's 


superintendent  had  observed  the  rope  on  tbe 
drum  becoming  tangled,  and  had  found  it  nec- 
essary to  throw  out  the  dutch  to  stop  the 
drum,  which  In  the  proper  operation  thereof 
shonld  not  have  been  necessary,  was  admissi- 
ble to  show  that  the  puller  was  defective,  and 
on  the  issue  of  defendant's  negligence  in  fail- 
ing to  warn  plaintiff  of  tbe  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f|  913-^28,  932;  Dec  Dis. 
1 270.*]  • 

2.  EvinsNOS  (I  513*)r— Opimo»  Evidence— 
Defectivs  Maohikbbt. 

Where  plaintiff  was  injared  by  getting  bii 
finger  cau^t  in  the  rope  of  a  car  puler  Snm 
while  operating  the  same,  evidence  of  wltnessea 
familiar  with  the  operations  of  a  car  puller 
that  the  dutch  on  toe  puller  in  question  war 
so  placed  that  plaintiff,  in  managing  the  rope 
on  tbe  drum,  could  not  reach  it  without  goisg 
round  the  machine,  whereas,  if  it  had  been 
placed  on  the  other  side  of  the  machine,  and 
within  reach  from  the  place  where  ^e  opera- 
tor stood,  it  could  have  been  thrown  out  with 
safety,  so  as  to  Immediately  stop  tbe  drum,  was 
admisribte. 

[Bd.^Note^For  other  oases,  see  EMdence. 
Cent  Dig.  H  2317,  2318;  Dec  Dig:  |  S13.*] 

3.  Appeal  and  Ebbob  ({  204*)— Rinsw— 
Aduibsion  or  Evidenob— Pbejddicb. 

In  tbe  trial  of  an  action  for  permanent  in- 
juries to  a  servant  defendant  admitted  that 

ElaintiVs  life  expectancy  at  tbe  date  of  th<> 
ling  of  the  petition  was  16  years,  but  objected 
generally  to  evidence  as  to  expectancy  at  life 
as  incompetent  irrelevant  and  immaterial 
Helij  tbat  defendant  could  not  object  for  tbe 
first  time  on  appeal  tbat  fbe  evidence  of  life 
expectancy  was  Inadmissible,  because  not  re- 
ferred to  the  date  of  tbe  acddent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1258-1280;  Dec  Dig.  S 
204.»] 

4.  Mabteb  and  Sbbvant  (S  286*)— Injceies 
TO  Sebvant  —  Neqliqekce  —  Failure  to 
Wabn— Defectivb  Machinbbt. 

Where  plaintiff  was  injured,  while  operat- 
ing a  car  puller  drum,  by  reason  of  a  defect  in 
tbe  machine  itself,  and  not  from  any  negligent 
act  of  plaintiff  or  a  coemploy6  in  operating  the 
machine,  tbe  court  did  not  err  tn  submitting 
the  queation  of  defendant's  negligence  in  put- 
ting plaintiff  to  work  in  a  dangerous  place  witb- 
out  warning  him  of  the  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1001,  1006,  1010-1030; 
Dec  Dig.  I  286.*r  *•  "™» 

5.  MACriEB  aivd  Sebtaht  (I  217*)— Injubies 

TO  SXBVAlfT^DBETOTITX  MACHIIIB— ASSVH- 

BD  Risk. 

Where  plaintiff  was  injured,  while  operat- 
ing a  car  puUer  dmm  for  the  first  time,  br 
reason  of  a  defect  in  the  machine,  which  was 
not  obvious  to  an  ordinary  person  without  ex- 
perience, and  he  was  not  warned  of  any  dan- 
ger in  operating  the  machine,  and  did  not  know 
that  it  was  defective  or  unsuitable  for  the  pur- 
pose for  which  it  was  being  used,  and  in  tte 
method  in  which  It  was  used,  he  dla  BOt  assume 
the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  an'l 
Servant  Cent.  Dig.  ||  674-900;  Dec  Dig*  1 
217,*] 

Appeal  from  District  Court,  Harrlsoa  Goub- 
ty;  E.  B.  Woodruff,  Judge. 

Action  to  reooTer  damages  for  personal  In- 
juries received  by  [daintiff  while  In  the  em- 
ployment ot  defendant.    There  was  a  ver- 
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diet  and  judgment  for  pldlntUT,  from  wUch 
defendant  appeals.  Affirmed. 

Greene,  BreckenrldcCi  Gnrley  &  Wood- 
rough,  of  Omaba,  Neb.,  and  Tinley  &  Mitch- 
ell, of  Council  rauffs.  for  appellant  S.  H. 
OodirKii,  of  Losan,  for  anpellee. 

McOLAIN,  C.  J.  Prior  to  the  day  of  the 
acddut  resulting  In  the  injury  to  plaintiff, 
he  had  been  In  the  employment  of  defendant 
In  unloading  grain  from  freight  tars  by 
means  of  a  steam  shorel.  On  that  day,  for 
the  first  time,  be  was  put  in  charge  of  a  car 
puller,  which  was  being  used  at  the  time  to 
draw  cars  along  the  track  to  the  proper 
place  for  nnloading.  The  operation  Involved 
the  use  of  a  loi^  rope,  attached  by  a  hook 
to  the  car  to  be  moved;  the  rope  being  so 
drawn  as  to  move  the  car  by  coiling  It  sev- 
eral times  around  a  revolving  drum.  The 
operator  would  bold  the  rope  taut  back  of 
the  drum,  and  Its  revolutions  would  cause 
the  car  to  be  drawn  along  the  track  as  the 
drum  revolved.  The  method  of  discontinuing 
tbe  application  of  power  to  the  car  was 
usually,  not  by  stopping  the  dram,  bat  by 
allowing  the  rope  to  become  slack,  so  that  it 
would  slip  on  the  drum.  While  plaintiff 
was  engaged  In  handling  the  rope  as  it  came 
away  from  the  drum,  his  coemployg,  who  was 
managing  the  car  at  the  end  of  the  rope,  di- 
rected him  to  give  slack,  and  this,  for  some 
reason,  plaintiff  was  unable  to  do,  as  the 
drum  continued  to  draw  the  rope.  For  the 
purpose  of  loosening  the  rope  on  the  drum, 
plaintiff  took  bold  of  the  rope  with  bta  right 
hand  In  front  of  the  drum,  and  bis  finger 
was  caught  between  the  portion  of  the  rope 
which  was  being  drawn  in  and  the  portion 
which  was  being  coiled  on  the  drum,  and 
was  so  injured  that  amputation  became  nec- 
essary, and  this  Is  the  Injury  for  which  re- 
covery Is  sought. 

The  negl^ence  of  the  defendant,  under  the 
allegations  of  the  petition,  which  were  sub- 
mitted to  the  Jury,  consisted  in  placing  plain- 
tiflf  in  a  dangerous  place  to  work,  in  that 
the  car  puller  was  in  such  condition  that  it 
woald  not  allow  the  rope  to  slack,  and  in 
piftcing  plaintiff  In  a  dangerous  position  to 
work  without  explaining  to  him  the  dangers 
connected  therewith,  and  in  maintaining  the 
var  puller  without  a  proper  clutch  appliance 
to  stop  the  same.  There  was  an  allegation  of 
freedom  from  contributory  negligence,  and 
the  defendant,  denying  all  negligence  on  Its 
I»art,  also  allied  assumption  of  risk. 

11 J  1.  it  was  material  for  plaintiff  to  show 
that  the  car  puller  was  In  some  way  defec- 
tive, and  that  the  defendant  had  knowledge, 
or  should  have  had  knowledge,  of  this  de- 
fective condition.  For  the  purpose  of  show- 
ing that  the  car  poller  did  not  work  prop- 
erly, and  that  its  condition  was  In  some  way 
defMtive  to  defendant's  knowledge,  the  plain- 
tiff was  allowed  to  prove  that  on  previous 
occasions  defendant's  superintendent  bad 


observed  the  rope  becoming  tangled  in  some 
way  on  the  drum,  and  that  he  had  foimd  it 
necessary  to  throw  ont  the  dutch  and  Bbap 
the  drum.  We  think  that  this  evidence  was 
competent  It  appeared  that  in  the  proper 
operation  of  the  drum  it  was  not  necewary 
to  throw  out.  the  clutch,  in  order  to  stop  the 
puU  on  tiie  rope;  this  being  accomplished 
simply  by  giving  slack  to  the  portion  of  the 
rope  whidi  was  being  played  off  from  the 
drum.  If  the  puller  did  not,  in  this  respect, 
operate  as  was  intended.  It  was  ettber  de- 
fectlTi^  or  the  method  of  using  It  which  de- 
fendant authorized  was  not  a  proper  method. 
The  evidence  was  also  competent,  as  we 
think,  on  the  qoeaticm  whether  plaintiff 
should  have  hem  warned  of  the  danger  in- 
volved In  the  rope  becoming  tanked  In  some 
way  on  the  drum. 

The  cases  relied  upon  for  appellant  on  this 
proposition  are  not  In  point  In  Ooddy  v. 
Chicago,  R.  I.  ft  P.  R.  Co.,  91  Iowa,  698,  60 
X.  W.  214,  it  was  held  not  emr  to  reject 
evidence  of  the  previous  killing  of  stock  at  a 
railroad  crossing,  in  an  action  to  recover  for 
stock  killed  at  such  crossing.  It  is  evident 
that  the  previous  negligent  (^ration  of 
trains  at  the  crossing  in  question  would  have 
no  tend«icy  to  show  that  the  particular 
train,  the  operation  of  which  was  complain- 
ed of,  was  negligently  operated.  In  Potter 
V.  Cave,  123  Iowa,  98,  98  N.  W.  669,  the 
question  was  whether  a  stairway  In  defend- 
ant's storeroom,  down  which  the  plaintiff 
fell,  receiving  the  injuries  complained  of, 
was  maintained  In  a  dangerous  condition; 
and  it  was  held  ertor  to  admit  evidence  tend- 
ing to  show  that  complaint  had  been  made 
to  an  employ^  of  defendant  that  It  was  in  a 
dangerous  condition.  The  complaint  was  as 
to  the  insufficiency  of  light  and  of  guards, 
which  made  the  stairway  dangerous  to  per- 
sons passing  near  it  Plainly  the  actual  con- 
dition of  the  stairway  as  to  light  and  guards 
was  the  sole  question  to  be  determined  in 
fixing  defendant's  liability,  and  warnings  as 
to  its  dangerous  character,  conceding  that 
defendant  was  aware  of  Its  condition,  need 
not  be  shown.  The  evidence  thus  offered 
was  prejudicial  to  the  defendant;  for  evi- 
dence as  to  previous  accidents  or  warnings 
might  be  considered  by  the  Jury  as  tending 
to  show  that  he  ought  to  have  adopted  pre- 
cautions which  he  did  not  adopt,  even  though, 
as  a  matter  of  law,  the  happening  of  a  pre- 
vious accident  or  the  giving  of  warning, 
would  not  require  any  greater  care  or  pre- 
caution on  bis  part  than  that  required  by 
the  knowledge  of  the  condition  of  the  stair- 
way, with  which  he  was  necessarily  charged. 
W«  think  there  was  no  error  in  the  admis- 
sion of  this  evidence. 

[2]  2.  The  plaintiff  was  allowed  to  Intro- 
duce the  testimony  of  -  certain  witnesses  fa- 
miliar with  the  operations  of  a  car  puller  to 
show  that  the  clutch  was  so  placed  that  the 
plaintiff.  In  managing  the  rope  on  the  drum. 
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could  not  reach  tt  wltturat  ftdng  anraiUl  tbe 
machine  to  do  so,  whereas,  If  it  had  been  on 
the  other  side  of  the  machine,  and  within 
reach  from  the  place  where  the  operator 
stood  In  connection  with  the  nse  of  the  ma- 
chine, the  clntch  could  have  been  thrown  out 
with  safety,  bo  as  to  Immediately  stop  the 
drum.  This  evidenee,  we  think,  was  prop- 
erly admitted.  It  wonld  be  difficult  to  de- 
scribe to  the  jury  the  relations  of  the  por- 
tions of  the  machine  to 'each  other,  so  as  to 
enable  them  to  understand  whether  the  ma- 
chine would  have  been  safer  in  Its  practical 
operation  If  the  clutch  had  been  differently 
located.  The  experts  were  not  asked  to  say 
that  the  defendant  was  negligent,  and  thus 
Invade  the  province  of  the  jury;  but  they 
were  called  upon  to  explain  the  fact  as  to 
whether,  in  the  matter  referred  to,  the  ma- 
chine was  as  safe  for  the  operator  as  It 
might.  In  the  exercise  of  reasonable  care, 
bare  been  constructed  consistently  with  its 
proper  and  efficient  use.  This  consideration 
disposes  of  the  cases  relied  upon  for  ap- 
pelant, which  hold  that  a  question  of  negli- 
gence Is  not  a  subject  for  expert  testimony, 
but  should  be  left  to  the  jury. 

[3]  8.  As  the  injury  to  the  plaintiff  was 
permanent,  evidence  as  to  his  expectancy  of 
life  was  material.  It  was  contended  for  ap- 
pellant that  the  expectancy  of  life  shown 
was  that  of  the  date  of  the  accident,  and  not 
that  of  the  date  of  the  trial,  and  that  the 
evidence  was  therefore  Incompetent,  relying 
upoQ  H^hes  T.  Chicago,  R.  I.  &  P.  R.  Co., 
150  Iowa,  232,  120  N.  W.  956.  But  in  that 
case  the  question  was  as  to  the  expectancy 
of  life  of  a  person  who  was,  at  the  time  of 
the  trial,  not  In  the  condition  of  health  and 
bodily  soundness  which  had  existed  before 
the  Injury.  In  this  case  there  was  no  evi- 
dence whatever  tending  to  show  that,  save 
for  the  permanent  loss  of  his  finger,  plaintiff 
was  not  In  as  sound  condition  and  having  as 
great  an  expectancy  of  life  as  at  the  time  of 
the  Injury.  Moreover,  the  admitted  evidence 
did  not  relate  to  the  plaintiff's  expectancy  at 
the  time  of  the  injury,  but  to  a  date  some- 
what subsequent  to  the  Injury  and  only  five 
months  preceding  the  time  of  the  trIaL  The 
evidence  complained  of  consisted  simply  of 
an  admission,  on  behalf  of  defendant,  that 
at  the  date  specified  plaintlfTs  expectancy  of 
life  was  15  years.  Why  this  date  ms  fixed  In 
the  admission  does  not  appear;  but  we  are  jus- 
tified In  assuming  that  by  the  admission  plain- 
tlfTs counsel  was  reasonably  led  to  assume  ft 
concession  for  defendant  that  the  expectancy 
«f  life,  at  the  time  of  the  trial,  was  that  sped- 
fled  in  the  admission.  No  complaint  was 
made  at  the  time  that  the  expectancy  of  life 
referred  to  was  not  the  proper  one  to  be  con- 
sidered by  the  jury.  As  a  matter  of  fact,  the 
date  referred  to  was  the  date  of  the  flllng  of 
the  petition.  As  no  future  pain  or  sufferli^ 
could,  under  the  insdnictions,  be  made  the 
basis  of  the  allowance  of  damages  by  the 
jury,  and  only  impairment  of  futore  ewmlng 


capacity  could  be  ctnstdered,  we  think  that 
the  error,  U  any,  was  without  prejudice; 
but,  whether  so  or  not,  the  ai^eUant  cannot 
complain,  In  view  of  the  &Uiixe  of  coonsd 
to  object  In  any  way  to  the  adndssIUllty  (tf 
the  eridmce  that  the  plalotlfrB  expectancy 
of  life  was  15  years.  Counsel  for  defendant 
did,  In  a  genial  way,  object  to  the  evidoioe 
as  to  expectancy  of  life  fts  InoiHi^etent,  it- 
relevant,  and  Immatoial,  hot  In  no  w^ 
pointed-  out  that  the  objection  related  to  the 
date  as  to  which  expectancy  of  litb  was  ad- 
mitted. There  was  no  wntr  In  this  respect 
of  which  appellant  can  oomiAain. 

The  complaint  of  an  instruction  id!errlng 
to  the  concession  as  to  eq>ectancy  of  Ute  Is 
disposed  of  by  what  has  already  beea  said. 
And  In  such  InstmctitHi  the  court  practically 
cured  any  error  as  to  the  erldence  of  ex- 
pectancy, ao  far  as  It  related  to  the  date  of 
Its  computation;  for  the  jury  was  told  that 
If  plaintiff  was  found  to  have  beoi  perma- 
nently disabled,  so  as  to  Impair  his  future 
earning  capacity,  he  should  be  allowed  "such 
further  sum  as  will  reasonably  compensate 
him  for  such  loss  In  future  earning  capacity, 
if  any,  as  he  has  shown  to  have  sustained  by 
such  accident,"  taking  Into  account  with 
many  other  things,  "his  expectancy  of  life, 
which  In  tills  case  yon  are  Instructed  Is  15 
years  from  October  18,  ISKK"  Bvldoitly 
the  damages  from  Im^dnnent  of  fatnre 
earning  capacity  was  to  be  estimated  by  the 
jury  from  the  time  of  the  verdict  And  the 
plaintiff's  expectancy  of  Ufe^  estimated  at  a 
date  five  months  previous  and  utter  he  had 
sustained  the  injury  comidalned  fif,  could  not 
have  been  materially  different  fnmi  his  ex- 
pectancy at  the  date  of  the  verdict  Tbe  pos- 
sible discrepancy  was  so  small  that  we  would 
not  be  justified  In  reverting  on  account  of 
the  alibied  error. 

[4]  4.  The  court  (HIA  not  err  In  shtKuIttti^ 
to  the  jury  the  alleged  negligence  of  the  de- 
fendant In  putting  plaintiff  to  wwk  in  a 
dangerous  place  without  OEplalnlng  to  him 
the  dangers  connected  with  his  emjdoyment 
In  that  place.  The  alleged  unsafe^  of  the 
work  about  the  machinery  did  not  arise  from 
the  negligent  act  ot  the  plalnUfl  himself,  or 
of  a  coem£doy€  In  putting  the  machinery  fn 
operation  while  the  plaintiff  was  In  a  posi- 
tion to  be  Injured  by  doli^  do,  but  It  arose. 
If  at  all,  from  the  defective  nature  ttf  the 
ma<Ainery.  Therefore  the  case  of  P^erson 
v.  Chicago.  B.  I.  &  P.  B.  Co.,  148  Iowa.  4SfG, 
128  N.  W.  982,  is  not  in  point  The  same 
suggestlona  ludlcate  the  InappllcaMllty  of 
what  is  said  In  Qalloway  t.  Tnmw  Imiwov»- 
ment  Co.,  148  Iowa,  93.  126  N.  W.  1033, 
where  the  alleged  n^ligence  was  not  that  of 
the  defendant  In  providing  an  inxgn^pei  ma- 
chine, but  that  of  the  plalntUFs  Goanpl(^e 
in  starting  It  without  warning  to  the  ^aln- 
ttff.  In  Sntton  t.  Dee  Moines  Bakery  Cb., 
135  Iowa,  300,  112  N.  W.  886,  It  was  comed- 
ed  by  the  court  rather  than  denied,  that 
fectlve  machinery  rea&aa  the  place  of  work 
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unsafe,  so  far  aa  It  tbreatois  Injury  to  an 
employe  who  Is  working  aboat  It  Hie  ques- 
tion in  that  case  was  whether  plaintiff  bad 
assumed  the  risk  of  working  about  anaafb 
machinery,  or  waa  guilty  of  contributory  neg- 
ligence In  doing  so.  In  none  of  the  cases  cit- 
ed for  appellant  is  thwe  any  indication  tiiat 
'd^ectire  machinery  may  not  be  the  basis  for 
finding  n^Iigence  of  the  employer  in  patting 
the  employe  at  work  about  It,  and  rendw  the 
place  where  he  Is  thus  pat  to  work  an  nns&fe 
place  for  work. 

[f]  5.  There  waa  no  error  In  instructing 
the  jury  as  to  the  doctrine  of  assumption  of 
risk  and  contributory  negligenca  The  plain- 
tiff was  not  familiar  with  the  dangers  In- 
cident to  the  bandllDg  of  the  machine  about 
which  he  was  working  on  the  day  of  the  ac- 
cid^t  for  the  first  time  He  was  glv&i  no 
warning  with  reference  to  such  dangers. 
Therefore  he  cannot  be  said  to  have  assumed 
the  risk,  unless  such  dangers  were  so  obvious 
as  to  be  patent  to  an  ordinarily  reasonable 
person  without  experience.  He  did  not  know 
that  the  machine  was  defective,  or  In  some 
way  unsuitable  for  the  purpose  for  which  It 
was  being  used,  and  in  the  method  in  wtiich 
it  was  generally  used,  and  therefore  did  not 
assume  the  risk  arising  from  such  unsnlt- 
aUenesB  or  imperfection.  These  suggestions 
dispose,  also,  of  what  Is  said  in  argument  in 
regard  to  failure  of  warning  and  contribu- 
tory negligence.  Tbe  question  whether  the 
accident  happened  without  fault  on  the  part 
of  defendant  was,  under  the  pleadings  and 
the  ertdence,  plainly  one  for  the  jury. 

The  judgment  of  the  trial  court  is  tbwe- 
fore  affirmed. 


BBADLBIY.  BIBRRIAM  it  SMITH 

GOETSCHB. 

(Supreme  Court  of  Iowa.   Dea  18,  1912.) 

1.  Appeal  and  Ebbob  {|  1140*)— Matsehat- 
lOAL  Ebbobs— RBUrmTUB. 

A  mere  mathematical  error  in  figuring  up 
the  amount  due  can  be  cured  on  appeal  by  or- 
dering a  remittitur. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi|  4462-4476;  Dec  Dig.  f 
1140.«3 

2.  PUADINO  (I  896*)— PLXADINa  AHD  PBOOr 

— Issues. 

Where  defendant's  connterclaim  la  dis- 
tinotly  based  upon  a  written  contract  to  sell 
articles  on  commission,  he  cannot  show  a  sub- 
sequent oral  agreement  that  he  be  paid  for 
work  done  on  the  articles,  baring  only  alleged 
that  he  did  such  work  wiuiout  mentioning  any 
agreement  to  be  paid  therefor. 

[Ed.  Note.— For  other  cases,  spe  Pleading. 
Cent.  Dig.  1 1886;  Dec.  Dig.  |  Sm.*i 

Appeal  from  District  Court,  Harrison  Coun- 
ty; E.  B.  Woodruff,  Judge 

Action  to  reooTW  fbr  mendiandlse  sold  and 
deUvned.  Defendant  admitted  the  receipt  of 
part  of  the  goods,  but  d^ied  that  he  lecetred 
other  items  diarged  against  him.    He  also 


pleaded  a  settlement  and  coantwdaim.  On 
the  issues  joined  the  case  was  tried  to  a 
jury,  resulting  In  a  verdict  ■  for  the  defend- 
ant In  the  sum  of  9114.32.  Plalntlfl  appeals. 
ReTersed. 

H.  H.  Boadifer,  of  Logan,  for  ai^lant 

DEBMER,  J.  By  Written  contract  plain- 
tiff appointed  defendant  Its  agent  for  the 
handling  of  agricultural  implements,  eta,  in 
the  town  of  Magnolia.  By  the  terms  of 
that  agreement  defendant  was  to  account  for 
all  sales  made  by  him  to  plaintiff,  settling 
either  by  cash  or  notes.  Wo  here  quote  from 
the  contract  as  follows: 

"In  consideration  of  the  within  special 
commissions,  party  of  the  second  part  agrees 
to  sell  for  cash  not  less  than  one-third  of 
all  the  goods  sold. 

"All  purchasers'  notes  to  be  indorsed  abd 
payments  guaranteed  at  maturity  by  said 
party  of  the  second  i>art,  and  protest  demand 
and  notice  of  nonpayment  waived.  A  full 
report  of  sales  and  settlemtfits  made  from 
time  to  time  by  party  of  the  first  part  shall 
be  forwarded  to  party  of  the  second  part 
the  1st  and  15th  of  each  and  every  m9nth. 

"This  mode  of  settlement  shall  be  effective 
on  the  respective  goods  until  the  following 
dates:  Implements,  June  1,  1910;  wagons, 
June  1,  1910 ;  vehicles.  June  1.  1910 ;  no  ad- 
ditional commission  after  June  1,  1910. 

"Any  and  all  goods  of  every  kind,  nature 
and  description  on  hand  and  in  possession 
of  party  of  the  second  part  at  the  last-men- 
tioned dates  are  subject  to  reshlpment  on  or- 
der of  party  of  the  first  part  If  party  of 
the  first  part  does  not  decide  to  reshlp  with- 
in ten  days  thereafter,  thai  it  Is  agreed  that 
party  of  the  second  part  becomes  the  pur- 
chaser thereof,  and  said  party  of  the  second 
part  agrees  to  purchase,  pay  and  settle  for 
same  in  cash  with  Interest  at  8  per  cent 
from  date,  at  option  of  party  of  first  part,  or 
if  party  of  first  part  so  elects,  said  goods  on 
hand  at  that  time  shall  remain  in  possession 
of  party  of  the  second  part  on  the  basis  of 
this  agreement  subject  to  settlement  provid- 
ed for  herein  as  sales  are  made  only.  It  is 
fully  understood  and  acknowledged  that  the 
title  to  and  ownership  of  any  and  all  goods 
shipped  on  the  basis  at  this  contract  shall 
remain  absolute  in  psrty  of  the  first  part, 
and  the  title  aiUl  ownership  shall  not  pass 
from  party  of  the  first  part  to  party  of  the 
second  part  until  full  and  final  settlement 
has  been  made  betwem  said  first  and  second 
parties. 

"All  goods  shipped  by  party  of  the  first 
part  to  party  of  the  second  part  during  the 
life  of  this  contract  are  subject  to  ronoval 
and  reshlpment  without  further  notice. 

"In  consideration  of  party  of  the  first  part 
carrying  said  stock  of  goods  subject  to  sale, 
and  at  the  exi)ense  of  Interest  for  value  and 
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special  terms  given,  part?  of  the  second  part 
agrees  to  be  fnlly  responsible  for  all  dam- 
age or  loss  hy  fire  or  otherwise,  to  any 
and  all  goods  shipped  under  this  contract. 
Party  of  the  second  part  agrees  to  pay  all 
taxes  and  insnronce  on  any  and  all  goods 
shipped  under  the  terms  of  this  contract 

"No  settlements  made  under  the  terms  of 
this  contract  are  hlndlng  on  lAtrty  of  the 
Qrst  part  until  same  has  been  accepted  and 
Indorsed  at  their  office  In  Conncll  Blafte, 
Iowa.   ♦  ♦  • 

"This  contract  shall  remain  In  force  and 
effect  until  full  and  final  settlement  Is  made 
betweoi  party  of  the  first  part  and  party  of 
the  second  part. 

"No  agreement  or  conditions,  verbal  or  oth- 
erwise, save  those  mentioned  herein  shall  be 
considered  In  any  respect  except  by  written 
nieces  duly  adcnowledged  and  signed  by 
both  parties  of  the  first  part  and  second 
part   *   •  • 

"It  is  understood  and  agreed  between  the 
parties  heretcg  provision  two,  conditions  of 
sale:  .  . 

"That  no  allowance  will  be  made  tor 
breakage  unless  they  occur  from  manifest  de- 
fects in  material.  Breakages  thus  caused 
during  the  first  season's  use  of  the  nmchlne 
will  be. made  good  by  new  parts,  wttlcb  wIH 
be  charged  when  sent,  and  corresponding 
credit  will  be  made  oxOj  on  retam  of  d^ee- 
tlTe  parts  to  factory.  Pnrdtoser  agrees  to 
pay  transportation  charges  on  parts  fumUi- 
ed  under  this  prorUdon.** 

According  to  the  testtmony  Uie  Jury  might 
well  have  found  for  plaintiff  on  Items  i^reed 
upon  by  the  parties  in  the  enm  of  about  fllO. 
As  a  matter  of  fact  It  found  for  defendant 
In  the  sum  already  stated,  thus  Indicating 
that  it  disallowed  plaintiff's  claim  entirely 
and  found  for  defendant  on  both  items  of 
counterclaim..  These  items  were  first  6  per 
cent  commission  on  cash  sales  amounting 
to  $764.00,  or  as  he  claims  $43.44;  and  to 
be  exact  we  quote  the  second  count  of  the 
counterclaim,  which  reads  as  follows:  ''That 
this  defendant  entered  into  the  contract  re- 
ferred to  herein,  and  during  the  years  1900 
and  1910  received  from  the  plaintiff  goods, 
consisting  of  manure  spreaders,  agricultural 
implements,  and  machinery  thereunder.  That 
by  reason  of  faulty  construction  of  said 
manure  spreaders,  agricultural  Implements, 
and  machinery,  both  as  to  defective  materi- 
als and  workmanship,  this  defendant  has  been 
compelled  to  expend  large  sums  of  money 
and  devote  a  great  amount  of  time  in  fur- 
nishing new  materials  and  making  repairs  to 
the  broken  and  defective  parts  of  said  ma- 
nure spreaders  and  machinery,  amounting  In 
the  aggregate  sum  of  $70.88,  items  of  which 
are  set  out  In  Exhibit  B  hereto  attached  as 
a  part  hereof.  That  the  prices  charged  and 
value  fixed  for  such  labor  and  materials  and 
money  expended  are  reasonable  prices  and 
values. .  That  the  same  have  long  since  been 


due  the  defendant,  bat  no  part  of  which  baa 
ever  been  paid." 

The  total  amount  for  which  def^dant  ask- 
ed Judgment  was  $114.32.  The  trial  court 
gave  the  following  instructions  with  r^a- 
ence  to  these  items  of  counterclaim: 

"(13)  The  defendant  In  addition  to  his 
claim  that  he  does  not  owe  the  plaintiff  on 
their  account,  sets  up  two  counterclaims. 
In  count  1  of  his  counterclaim  be  says  that 
at  the  time  of  the  settlement  on  December 
28,  1900,  defendant  had  on  hand  agricultural 
Implements  In  about  the  value  of  $704.96^ 
and  by  the  terms  of  the  contract  with  plain- 
tiff he  was  entitled  to  6  per  cent  commis- 
sion on  all  cash  sales,  and  that  he  made 
sales  of  said  Implements  and  made  remit- 
tance thereof,  either  by  cash  or  by  notes 
which  were  accepted  as  cash,  and  that  there 
is  now  due  him  as  commission  on  said  salea 
$43.44,  no  part  of  which  has  been  paid  him 
and  for  which  he  now  asks  Judgment  rnie 
burden  la  upon  the  defendant  on  this  counter- 
claim to  show  by  a  preponderance  i»t  tlie  eri- 
deuoe  relating  thereto  that  be  Is  entitled  to 
a  commission  of  B  per  coit  on  said  sales, 
and,  If  be  luu  failed  to  abow  that  lie  ia  enti- 
tled to  such  commission,  yon  sboidd  allow 
blm  nothing  cm  this  claim,  otbowfae  you 
should  allow  him  such  stun  as  the  evidence 
abowB  be  Is  entitled  to^  if  anything. 

"(14)  The  defendant  tor  a  fttrtber  oonn- 
tercloim  says  that  be  received  goods  from 
the  plaintiff  that  were  faulty  In  oonBtrnctlon 
and  defective  in  material  and  workmanshlpi, 
and  that  under  a  parol  agreament  with  tbo 
plaintiff,  through  ita  Ur.  Bierrlam,  ho  was  di- 
rected to  repair  such  Implements  and  ma- 
chinery for  which  be  was  to  recdve  a  rea- 
sonable compensation.  He  anegee  that  be 
performed  serrlces  and  furnished  material  in 
the  reasonable  sum  of  $70.88  In  the  foUowii^ 
Items:  (H&K  follom  list  of  items  amonntlnc 
to  $70.88.) 

"(IS)  As  bearing  upon  ttie  right  of  defend- 
ant to  perform  such  labor  and  furnish  re- 
pairs, you  should  consider  for  what  length 
of  time  he  was  performing  such  services, 
if  any,  and  what  knowledge,  if  any,  the 
agents  of  plaintiff  had  that  defendant  was 
making  a^  claim  to  compensate  for  such 
services,  and  you  should  consider  such  evi- 
dence so  far  as  it  may  throw  light  upon 
the  question  whether  ttie  defendant  made 
such  a  contract  with  the  said  Hvrlam  and 
whether  the  said  Merriam  had  authority 
from  plaintiffs  to  make  such  contract,  and 
from  all  the  evidence  before  you  it  ^  for 
you  to  determine  whether  defendant  la  oi- 
tltled  to  recover  on  this  counterclaim  at  all, 
and.  If  he  Is  entitled  to  a  recovery,  the 
amount  thereof." 

[1]  tJnder  these  Instructions  the  Jury  evi- 
dently allowed  the  exact  amount  of  defend- 
ant's two  Items  of  countatdalm*  to  wit, 
$114.32.  It  Is  manifest  that  the  trial  eonrt 
was  led  into  two  errors: 
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First.  Five  per  cent  comiDlssfon  on  $764.96 
Is  not  $43.44,  bnt  $38.24.  If  tblB  Tere  tba 
only  error,  we  might  correct  It  by  oiderlns 
a  remittitur  for  the  difference.  But  this  Is 
not  the  only  trouble  in  the  case. 

[2]  The  second  count  of  the  counterclaim  Is 
distinctly  bottomed  upon  the  written  con- 
tract of  the  parties,  yet  the  trial  court,  over 
objection,  permitted  defendant  to  prove  a 
SQbsequent  oral  agreement  with  one  Merrlam, 
a  representative  of  plaintiff,  whereby  plain- 
tiff was  to  pay  defendant  for  his  services 
and  material  furnished  In  making  repairs 
and  gave  the  InatrucUon  which  we  have 
quoted.  This  wag  «itlrely  outside  the  issues 
made  by  the  pleadings,  and  the  trial  court 
erred  IzL  receiving  the  testimony,  and  in  giv- 
ing the  instmcUon  which  we  have  quoted. 
Again,  there  was  no  testimony  showing  the 
value  of  defendant's  time  or  services,  and  no 
showing  as  to  the  value  of  some  of  the  ar^ 
tides  claimed  to  have  been  furnished  by 
him. 

For  the  erron  pointed  out,  the  Judgment 
■oat  tm,  and  It  la,  reversed. 


sans  V.  CABBON  BLOCK  COAI*  00. 
(Supreme  Court  of  Iowa.    Decw  IB,  1912.) 

1.  TaiAL  (I  206*)— iNsnucnonv-IasDu— 

REQlTXSrS. 

where,  on  the  Issue  whether  an  Injured 
•raployd  had  the  mental  capacity  to  make  a  set- 
tlement be  testified  that  he  had  no  knowledge 
•f  the  making  of  a  settlement  untfl  after  toe 
bringing  of  hb  action,  instructions  submitting 
the  issue  of  mental  capacity,  and  atatiug  that 
if  the  employ^  did  not  possess  mental  capacity, 
and  had  not  ratified  the  settlement,  it  old  not 
defeat  a  recoTery,  bnt  If  he  accepted  the  bene- 
§tB  with  knowledge  of  the  settlement  be  conld 
not  recover,  and  that  he  was  not  required  to 
return,  or  offer  to  return,  the  benefit  receiv- 
ed under  tbe  settlement  whUe  of  ausound  mind, 
and  tbe  retention  of  the  benefits  did  not  amonnt 
to  a  ratification,  unless  so  retained  after  he 
became  capable  of  understanding  the  settle* 
meat,  sufficiently  submitted  the  usues,  in  the 
absence  of  any  reqaested  instructions. 

{Ed.  Note.— For  other  cases,  eee  TrtaL  Cent 
Dig.  M  628-G41;  Dec.  Dig.  |  256.*] 

2.  Release  (i  24*)  —  Futn)  — Bescubior  — 
Condition  Pbboedbnt. 

Where  a  release  of  a  claim  for  damages  Is 

procured  by  frand,  the  consideration  need  not 
be  returned  or  tendered  back  as  a  condition  to 
the  maintenance  of  an  action. 

[Ed.  Note.— For  other  cases,  see  Relesae, 
Cent  Dig.  H  41-46;  Dec  Dig.  |  24.*] 

3.  BELBASB  (I  17*)  — FBAUn— ACTS  CoRsn- 
TUTIKO. 

Where  one,  with  knowledge  of  tbe  mental 
incapacity  of  another,  procures  ^m  the  lat- 
ter a  release  of  a  dalm  for  danuy^s,  he  is 
guilty  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Beleass, 
Cent  Dig.  I  32;  Dec.  Dig.  S  17.*] 

4.  Release  (|  24*)— Mehtal  Incapaoitt  — 
RKSClSSION—CoNOrnON  Pkecedent. 

Where  one,  without  knowledge  of  the  men- 
tal incapacity  of  another,  procures  from  the 
latter  a  release  of  his  claim  for  damages,  the 
latter,  not  knowing  of  the  release  until  after 


bringing  an  action  for  tiie  damages,  need  not 

return  or  tender  the  considecation  received; 
but  where  the  consideration  readied  him  aft- 
er the  restoration  of  his  facnlties,  and  before 
tbe  commencement  of  tbe  action,  be  must  re- 
turn or  tender  back  the  consideration  as  a 
condition  precedent  to  the  maintenance  of  the 
action, 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  SI  41-46;  Dec  Dig.  |  24.*] 

Appeal  from  Dlatrlct  Court,  Appanoose 
County;  0.  W.  Vermillion,  Judge. 

Action  for  damages  resulted  In  Judgment 
against  defendant,  from  which  It  anneals. 
Affirmed. 

H.  El  Valentine,  of  Centervllte,  for  appel- 
lant Wilson  ft  Smith,  of  C^terville,  for 
appellee. 

LADD,  J.  The  plaintiff  was  employed  in 
the  defendant's  mine,  and  at  tbe  time  of 
being  Injured  was  riding  on  tbe  front  car, 
at  the  right-hand  comer,  driving  a  vidous 
mule  named  Dynamite.  For  about  20  feet 
the  entry  was  low,  and  In  passing  through  a 
rock,  extending  over  the  rail  8  or  10  inches 
cau^t  plaintiff  on  the  shoulder,  talcing  him 
over  on  his  back,  and  he  was  rolled  along 
the  side  of  tbe  car  and  Injured.  The  rulings 
on  the  admlMlbiUty  of  evidence  are  not 
open  to  fair  critidsm,  and  the  evidence, 
tiiongh  close  on  the  question  of  contributory 
negligence,  was  sudi  as  to  carry  tbe  Issues  to 
the  Jury.  Nothing  can  be  gained  from  a  re- 
view of  tbe  evidence,  and  in  view  of  recent 
decisions  covering  the  questions  argued  it 
seems  necessary  to  discuss  cmly  one  of  the 
errors  assigned. 

Shortly  after  the  Injury  a  stipulation  of 
settiement  was  edgned  by  plaintiff.  In  pur- 
suance of  which  defendant  paid  $00  and,  sub- 
sequently, tbe  attending  i^ysldan's  diarges. 
In  the  reply  this  was  alleged  to  have  been 
procured  by  fraud,  and  when  plaintiff  was 
iqentally  liicapable  of  altering  into  a  con- 
tract The  courC  Instructed  that  the  evi- 
dence failed  to  show  that  fraud  was  prac- 
ticed, but  submitted  to  the  Jury,  In  the  sixth 
instruction,  whether  plaintiff  "was  In  such 
a  state  of  mind  that  he  had  no  reasonable 
perception  or  understanding  of  the  nature 
and  terms  of  said  contract  of  aettiemeit." 
and  instructed  if  he  was  in  audi  state  of 
mind,  and  had  not  ratified  the  settlemait 
accq>ting  the  servlcea  of  the  phyddan  after 
he  knew  of  ttuft  terms  of  settiement  and  of 
paymmt  at  tbe  lAiyBlclan  thereunder,  the 
release  Interposed  no  obstacle  to  recovery; 
but  if  not  In  swA  state  itf  mind,  or  b0  had 
acc^ted  the  awvloes  of  a  physician  wltli 
Budi  knowledge,  tiw  d^mdant  would  be  m- 
titied  to  a  verdict  In  tbe  sevoith  iostmc- 
tion  Che  Jury  were  told  that  plalntttt  was 
not  bound  to  return,  or  offer  to  retam,  to 
defendant  any  money  or  bmeflt  recdved  un- 
der said  contract  of  settlement  at  the  time 
It  was  entered  Into,  or  while  of  unsound 
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mind,  If  he  was,  or  so  received  wlthont 
knowledge  of  ttae  terms  of  said  contract;  if 
be  was  In  ignorance  thereof  before  brin^g 
salt ;  and  the  acceptance  or  retentlcoi  of  any 
money  or  benefit  so  receiTed  could  not  amount 
to  a  ratification  of  said  contract  of  settle- 
ment, but  the  acceptance  by  plaintiff  of  any 
bmeflts  under  said  settl^nent,  after  he  be- 
came mratally  capable  of  a  reasonable  per- 
ception or  understanding  of  the  terms  of 
said  settlement  with  full  knowledge  <tf  the 
terms  thereof,  would  amount  to  a  ratiflcatlon 
of  said  settlement,  and  predade  a  reoovery 
by  plaintiff  in  this  actlw. 

[1]  The  plalntlfl  testified  that  be  had  no 
knowledge  of  the  settlement  nntU  after  ttae 
suit;  and  If  ttie  Jury  found  odivwlse  this 
iiutmctUm  was  to  the  ^ect  that  if  be  ac- 
cepted, by  retaining,  the  money  paid  after  be 
regained  the  possession  of  bis  faculties  ttds 
would  atnount  to  ratification  of  Che  settle- 
ment and  defeat  recovery.  Tbia  was  not  as 
clearly  stated  as  it  might  have  been,  but 
BtdSdently  so  In  the  absence  of  a  request;  for 
if  he  retained  it,  knowing  for  what  received, 
before  bringing  suit  he  accepted  benefits,  and 
this,  under  the  Instruction,  must  have  de- 
feated recovery. 

[2]  Moreover.  In  view  of  the  finding  that 
plaintiff  was  mentally  Incapable,  and  did  not 
ratify  the  settlement  by  accepting  the  physi- 
cian's servlcea,  there  was  little  room  for 
saying,  notwithstanding  these  conclnslons, 
that  he  knew  of  the  settlement  prior  to  bring- 
ing suit;  for  his  testimony  of  not  know- 
ing was  contradicted  only  by  the  evidence 
bearing  on  these  issues.  If  he  did  not  then 
know,  it  was  unnecessary  In  any  writ  to 
return  or  tender  the  consideration  received. 
Chicago,  R.  I.  ft  P.  By.  Oo.  v.  Doyle,  18 
Kan.  58.  The  result  Is  that  If  the  law  Is 
as  argued  by  appellant  there  was  no  error. 
It  has  long  been  settled  In  this  state  that 
where  a  release  is  procured  by  fraud  the 
conrtderatlon  ■  need  not  be  returned  or  ten- 
dered back  as  a  condition  to  the  maintenance 
of  an  action  for  the  damages.  (VBrlat  v. 
BaUway.  80  Iowa,  644,  07  N.  W.  426 ;  KeUy 
T.  Ballway,  138  Iowa.  27S,  U4  N.  W.  636. 
128  Am.  St  Bep.  ISS. 

[I]  Does  the  same  mle  prenll  where  tlie 
release  is  alleged  to  hare  been  itrocured 
from  one  moitally  incapaUe?  Of  coarse, 
if  such  conditl<m  were  known  to  the  ad- 
verse party  procuring  it,  ttda  would  consti- 
tute  a  fraud,  and  no  tender  would  be  neces- 
sary. St  Louis,  etc.,  B.  Oo.  T.  Sandidge,  81 
Ark.  264,  80  S.  W.  68;  St  UmiB,  etc.,  B,  C!o. 
T.  Brown,  78  Azk.  ^  88  flh  W.  882.  8  Ann. 
Oas.  073. 

[4]  But  if  the  mental  Incapadty  is  un- 
known to  the  adverse  party,  and  the  release 
Is  fairly  procured  for  mental  Incapacity,  the 
authorities  seem  uniformly  to  hold  that 
the  con&lderatlfHi,  if  It  has  reached  the  com- 


plaining party  after  the  restoration  of  his 
faculties,  before  suit  has  been  commenced, 
must  be  returned  or  tendered  back  as  a  con- 
dition precedent  to  the  maintenance  of  the 
action.  Kelley  v.  Railway,  164  Ala.  678,  46 
South.  806;  Pawnee  Coal  Co.  v.  Royce,  184 
riL  402,  56  N.  EL  621 ;  Drohan  v.  Railway, 
162  Mass.  436,  38  N.  E.  1116;  Morris  v. 
Railway,  67  Minn.  74,  68  N.  W.  628;  Gib- 
son V.  Railway,  164  Pa.  142,  SO  AtL  308,  44 
Am.  St  Rep.  087.  This  la  on  the  Iheory 
that  restoration  of  Che  property  received 
from  the  other  party,  acting  in  good  faith.  Is 
essential  to  rMdsslon,  and  that  ttae  retaitlon 
of  ttae  consideration  under  these  dreomstanc- 
es,  with  fiUl  knowledge  of  the  facta,  is  a 
ratlflcathm  of  the  «mtraet  As  pointed  out 
the  court's  Instructions  were  In  harmony 
with  this  view  ot  the  law,  and  the  Judgment 
IsafBrmed. 


OI£ON  T.  MICHBNBB. 
(Supreme  Court  ot  Iowa.  Daa  18;  1012.) 
Fastnsbssip  (I  63*)  —  Bxisrancn  or  Reu- 

TIOK— EVIDBHCB.  ' 

In  an  action  for  a  partnerabip  accountinK 
of  the  profits  on  tbe  sale  of  horses,  evidence 
held  to  sustain  a  findlog  that  the  plaintiff  wu 
tbe  partner  of  the  defendant  - 

[Ed.  Note.— For  other  casei.  see  PartDership. 
Cent  Dig.  il  76,  70;  Dea  Dig.  |  68.*] 

Appeal  fKHn  District  Court  Pottawat- 
tamie County;  W.  B.  Ureen,  Judge. 

The  fkcts  are  stated  in  the  opinion.  Af- 
firmed. 

Fremont  Benjamin  and  Verne  Benjamin, 
both  of  Cooncll  Bluffs,  for  appellant  F. 
B.  Gill,  of  Sioux  City,  and  Geo.  U.  Hayne, 
of  Cooncll  Blttfllii^  tbr  appellee. 

SHERWIN,  J.  This  is  an  action  in  eq- 
uity, brought  by  the  plaintiff  against  the 
defendant  for  a  partnership  accounting. 
There  was  a  judgment  for  the  plaintUT,  from 
which  the  defendant  appeals. 

At  the  time  of  the  transaction  In  question 
Sobn  S.  Cooper  was  engaged  In  the  horse 
commission  business  at  South  Omaha,  Neb., 
and  the  appellant  Joseph  Michener,  was 
employed  by  Cooper  as  an  auctioneer  and 
solicitor  ot  business.  Appellant  was  also 
engaged  in  buying  horses  on  his  own  ac- 
count for  sale  through  the  Cooper  commis- 
sion boose  in  South  Omaha.  The  plaintiff 
lived  In  Slouz  City.  Iowa,  and  had  been 
handling  range  horses  for  a  number  of 
years.  In  May.  1807.  plaintiff  and  the  de- 
fendant met  In  Sloox  City,  where  they  had 
a  talk  about  the  purdiase  and  sale  of  West- 
em  horses,  and  according  to  tbe  plaintUTB 
testimony,  where  they  first  talked  about 
forming  a  partnership  for  the  purpose  of 
buying  range  horses  and  selling  them 
through  the  Goopw  sales.  No  definite  final 
arrangement  was  made  at  tiiat  time,  but  de- 
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fendant  asked  tbe  plaintiff  to  go  to  Sontli 
Omaba  at  a  later  time  for  tlie  purpoee  of 
further  conalderlQg  the  matter  of  a  partner- 
ablp.  telling  the  plaintiff  that  he  knew 
where  th^  could  bny  horses  that  would 
make  them  money.  On  the  14th  of  Hay, 
the  plaintiff  went  to  Sonth  Omaha,  where 
he  met  the  defendant,  and  they  again  talked 
of  a  partnership.  The  defendant  then  told 
the  plaintiff  that  there  were  seT^eral  bands 
of  horses  In  the  Laramie  Plains  district  that 
conld  be  bought,  and  particularly  spake  of 
a  band  of  about  S,000  horses  called  tbe 
Smith  ft  Moore  horses.  This  band  of  hors- 
es had  been  owned  by  a  partnership  com- 
posed of  J.  A.  Smith  and  Alexander  Moore. 
Alexander  Moore  had  recently  died,  and  the 
horses  were  to  be  sold  by  tbe  surTlviiig 
partner,  J.  A.  Smith.  There  Is  eTid«ice 
tending  to  show  that  in  the  conversation  at 
this  time  the  defendant  showed  the  plaintiff 
letters  that  he  had  received  from  Sam 
Moore,  who  was  a  son  and  heir  of  the  de- 
ceased, Alexander  Moore,  In  reference  to 
these  horses.  It  was  finally  agreed  between 
plaintiff  and  defendant  that  they  would  go 
together  to  Wyoming  for  the  purpose  of 
looking  at  tbese  horses  and  buying  them,  if 
they  could  be  bought  right  Following  out 
this  arrangement,  they  went  to  Wheatland, 
Wyo.,  for  the  purpose  of  buying  the  Smith 
&  Moore  horses,  arriving  there  on  the  l»th 
of  May.  Sam  Moore  lived  In  Wheatland, 
and  they  at  once  arranged  with  him  to  go 
with  them  to  the  Smith  A  Moore  ranch  at 
Toltec  to  meet  J.  A.  Smith,  look  at  the 
horses,  and  see  If  they  could  buy  them;  Ol- 
son hiring  a  livery  team  for  the  trip  and 
paying  therefor.  The  ranch  was  some  8U 
miles  from  Wheatland,  as  we  understand 
the  record,  and  after  these  parties  had  got 
about  half  way  there  they  learned  that  J. 
A.  Smith  had  already  sold  the  horses  to 
one  Gallup,  of  South  Omaha,  and  they  then 
immediately  went  back  to  Wheatland.  Sam 
Moore,  who,  as  one  of  the  heirs  of  Alexan- 
der Moore,  had  an  interest  In  the  horses, 
was  dissatisfied  with  the  sale  to  Gallup,  and 
there  is  evidence  tending  to  show  that  he 
asked  MIchener  and  Olson  If  they  would  give 
more  for  the  horses,  and  th^  told  him  they 
would  pay  $40  a  bead  for  them,  If  that 
price  was  necessary  to  get  them. 

On  the  same  day  a  contract  was  made  by 
MIchener  ft  Olson,  as  a  partnership,  to  buy 
horses  owned  by  Sam  Moore  alone,  and 
Olson  testified  that  he  told  HIcbener  that 
he  would  become  a  partner  In  tbe  contract 
with  Sam  Moore,  on  condition  that  all  hors- 
es that  were  bought  In  the  Larande  Plains 
district  were  to  be  bought  in  partnership, 
and  that  such  agreement  was  then  deUultely 
made.  After  the  purchase  of  the  Sam  Moore 
horses,  it  was  agreed  that  all  three  of  them 
would  go  to  (%eyenne  and  see  Mr.  J.  A. 
Smith,  and.  If  possible,  get  bim  to  cancel 
the  Gallup  contract  for  the  Smith  ft  Moore 
horses.   They  went  to  Cheyenn^  saw  Mr. 


Smith,  and  Olson  offered  him  (40  a  head  for 
the  horses,  as  he  testifies,  acting  upon 
Michener'a  suggestion.  Smith  told  him  that 
the  horses  were  sold;  "that  it  was  too  bad, 
but  he  couldn't  do  anything  for  him."  This 
offer  was  made  on  behalf  of  MIchener  & 
Olson.  Sam  Moore  at  that  time  told  Smith 
that  be  was  not  satisfied  with  the  sale  tbat 
had  been  made  to  Gallup,  and  tbat  he  would 
not  stand  for  a  sale  of  the  horses  at  $85  a 
head,  whldi  was  the  price  that  Gallup  was 
to  pay.  The  principal  bands  of  horses  in 
tbe  Laramie  Plains  district  were  the  Smith 
ft  Moore  horses,  the  Sam  Moore  horses,  the 
Frank  Amos  horses,  tbe  Bowles  &  Wright 
horses,  and  the  Qualey  horses ;  and  after  the 
meeting  In  Cheyenne,  to  whldi  we  have  re- 
ferred, MIchener  ft  Olson,  as  a  partnership, 
entered  Into  contracto  for  and  bought  the 
Amos,  the  Bowles  ft  Wright,  and  the  Qualey 
horses.  The  Sam  Moore  horses  they  had 
already  bought,  and  MIchener  also  subse- 
quently bought  other  horses  for  the  partner- 
ship. While  Mldiener  claims  that  their 
partnership  relations  ceased  about  the  IStn 
of  Jone^  the  defendant's  snbsequent  acts, 
and  a  letter  written  by  him  to  the  plaintiff 
on  the  17th  of  June,  sustain  the  plaintiff's 
cwtentlon  that  the  relationship  still  cour 
tinned.  We  shall  again  r^er  to  this  letter 
later  on. 

Plaintiff  and  defradant  met  In  South 
Omaha  on  tbe  16th  of  June,  and  under  an 
agreement  then  made  Olson  went  back  to 
Wyoming,  where  be  completed  the  purchase 
of  tbe  Qualey  horses  for  the  partnership  on 
the  18th  of  June.  MIchener  went  to  Chey- 
enne for  a  conference  with  J.  A.  Smith  and 
Sam  Moore  relative  to  the  par<^se  of  the 
Smith  ft  Moore  horses,  and  on  tbe  17th  of 
June  he  wrote  the  plaintiff  from  Cheyenne 
as  follows:  "Will  go  to  Omaha  to-night 
or  to-morrow  with  Smith  and  Sam  to  try 
and  get  the  horses,  but  keep  this  to  yourself. 
Think  they  can  get  them  bac^  Have  yon 
bought  anything  yet?  Did  you  get  the  Qua- 
ley horses?  Let  me  know  at  Omaha  what 
yon  have  done.  Sam  Is  sober  and  flue,  and 
is  all  business  now.  It  makes  things  quite 
different  Keep  me  posted  what  you  buy, 
so  I  can  arrange  accordingly."  MIchener, 
Smith,  and  Moore  came  together  to  South 
Omaha,  as  it  was  stated  In  Mlchener*s  letter 
they  would,  and  there  Smith  made  arrange- 
ments with  Gallup  to  cancel  his  contract 
with  him  for  the  sale  of  the  Smith  ft  Moore 
horses  to  him,  and  paid  Gallup  $10,000  for 
such  cancellation ;  tbe  mon^  being  advanced 
by  John  S.  Cooper.  As  Boon  as  this  was 
done,  on  the  24tfa  of  June,  Smith  made  a 
contract  with  MIchener  to  sell  the  horses  to 
him  at  $40  per  head,  the  $10,000  advanced 
by  Cooper  for  Gallup  to  be  the  first  pay- 
ment thereon.  All  of  the  horses  were  to  be 
delivered  before  the  16th  of  Novemt)er,  1U08. 
Later  in  the  same  day,  and  without  the 
knowledge  of  J.  A.  Smith,  a  written  agree- 
ment was  made  by  Michener  and  Sam 
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Moore,  by  whlcb  Moore  was  to  bare  one- 
Iialf  Interest  in  tbe  profits  of  tbe  deal.  At 
tbis  time  Olson  was  In  Wyoming,  looking 
for  borses  to  bny  for  tbe  firm  of  Mlcbener 
&  Olson,  and  be  did  not  learn  of  tbe  pnr- 
obase  by  Mlcbener,  of  tbe  Smitb  ft  Moore 
borses  until  be  was  told  tbereof  by  tbe  fore- 
man of  tbe  Smitb  ft  Moore  raneb,  Olson 
did  not  see  Mlcbener  until  be  met  blm  In 
Sontb  Omaba,  sbortly  after,  and  MIctiener 
at  first  denied  baving  twugbt  tbe  Smith  & 
Moore  borses.  He  afterwards  admitted  tbat 
be  bad  bongbt  them,  and  said  tbat  be  bad 
to  take  Sam  Moore  In  on  tbe  deal  in  order 
to  get  It  througb.  Olson  made  objections  to 
abaring  tbe  profits  of  tbe  transaction  with 
Moore,  whereupon  Micb^ier  assured  blm 
that  they  coald  buy  Moore  out  for  a  small 
sum.  Under  tbe  contract,  the  first  d^rery 
of  the  Smith  ft  Uoore  borses  was  to  be  made 
on  tbe  2d  of  August,  1007,  at  Medicine 
Bow,  Wyo.  Tbls  first  shipment  was  made, 
and  the  borses  were  sold  at  South  Omaha, 
through  Cooper's  house.  Olson  did  not  know 
until  after  tbls  sale  tbat  Michener  did  not 
Intoid  to  share  tbe  profits  with  him,  and 
vrbm  he  learned  tbe  true  situation  he  con- 
sulted an  attorney,  and  was  tfy  him  advised 
to  take  no  action  at  once,  but  to  watch  the 
ttales,  and  keep  track  of  the  proceeds,  and 
thereafter  bring  an  action  for  an  account- 
ing, all  of  which  Ol8(Hi  did.  The  profits 
derived  from  the  sale  of  tbe  Smitb  ft  Moore 
borses  were  over  928,000. 

While  the  defendant  denies  many  of  the 
more  important  facts  recited  above,  and 
produces  some  evidence  tending  to  sustain 
his  denials  and  his  version  of  some  of  the 
transactions,  we  think  sudi  facts  are  well- 
establlsbed  by  tbe  record,  when  the  rtia- 
tions  of  tbe  parties  and  their  several  trans- 
actions immediately  preceding  the  purchase 
of  the  Smith  &  Moore  horses  are  given  their 
proper  weight.  The  most  serious  matters, 
tending  to  throw  suspicion  ou  the  correct- 
ness of  tbe  plaintiff's  claim,  are  his  attempt 
to  buy  off  Sam  Hoore,  and  bis  failure  to 
assert  bis  claimed  right  as  the  horses  were 
being  sold  during  the  seasons  of  iwn  and 
1908.  But  as  to  both  of  these  matters  there 
is  a  fair  explanation.  If  idalntlff  Is  correct 
in  his  statement  tbat  Michener  assured  him 
that  Moore  bad  to  be  taken  Into  the  deal 
to  secure  the  horses,  and  suggested  to  him 
tbat  Moore  could  be  bought  off  for  a  small 
sum.  It  explains  bis  action  along  that  tine, 
because  be  might  well  deem  it  wiser  to  sur- 
render a  small  pert  of  tbe  profits  from  the 
Itorses  rather  tban  a  greater  sum.  He  says 
that  Mlcbener  told  blm  tbat  Moore  could 
be  bought  off  for  $500  or  $1,000,  and  tbat 
would  evidently  have  be^  a  wise  buy.  As 
to  tbe  other  point,  plaintiff  consulted  a 
reputable  attorney  and  acted  upon  bis  ad- 
vice, and  if  be  did  so  honestly,  and  In  the 
ttelief  tbat  It  p<4nted  out  tbe  wisest  course, 
tbe  clrcomstance  Is  entitled  to  but  little, 


If  any,  weight  againft  his  present  claim. 
We  have  given  tbe  record  careful  consldera- 
tltm,  in  the  light  of  able  and  full  oral  ar- 
gument on  both  sides,  and  we  are  united  ia 
the  conclusion  tbat  the  plaintiff  has  estab- 
lished a  partnership  in  the  Smith  ft  Moore 
horses,  and  tbat  be  is  entitled  to  recover 
herein.  Tbe  trial  court  gave  him  a  Judg- 
ment for  oue-fourtb  of  tbe  profits  arising 
therefrom,  with  Interest,  and  such  Jndgmeot 
Is  affirmed. 
AflSrmed. 


LOW  T.  YOUNG,  MULLARKT  ft  LONG  et  aL 

(Supreme  Court  of  Iowa.    Dec  13,  1912.) 

L  CoNTUGTS  (I  163*)  — WarrTBR  Ikotbc- 
lamrs  —  GonarBncnoir  —  Wnxnic  axd 

PbXRTED  POKTIOK. 

Where  an  loetrument  is  partly  printed  and 
partly  written,  the  proviRions  in  writiog  will  be 
given  controllmg  significance  in  ease  oz  an  ap- 
pereat  inconsistency. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  1  74S;  Dea  Dig.  1 163.*] 

2.  TENDOB  and  PUBOHAaCE  <H  ft>  IS*)— Coif- 

TBAor—CoNSTBUcnoN— Option. 

A  contract  between  plaintiff,  a  real  estate 
agent,  and  certain  of  tbe  defendants  for  the 
purchase  by  plaintiff  <^  a  farm  provided  for 
payment  of  $60  cash,  the  assumption  of  a  mort- 
gage for  $8,000,  the  givbig  of  a  note  for  $3,- 
000,  lecnred  by  a  second  mortgage,  and  anoth- 
er note  for  tbe  balance,  payable  on  or  before 
60  dayis.  Tbe  contract  also  provided  tliat  If 
tbe  notes  were  not  paid  when  dae  the  contract 
Mhould  be  void,  and  plaintiff  should  forfeit  the 
$50  paid;  tbe  vendor  refunding  the  notes. 
Held,  that  the  contract  was  a  mere  option,  and 
not  a  contract  of  sale,  so  tbat  plaintiff's  fail- 
ure to  comply  with  the  stipulations  for  pay- 
ment terminated  his  rights  as  a  matter  of  lav; 
and  tbis  notwithstanding  tbat  defendants,  aft- 
er plaintiff's  breach,  served  a  ootiee  of  forfei- 
ture under  Code,  |  4299,  relating  to  contracts 
for  the  purchaser  of  real  estate. 

[Ed.  Note.— For  other  caaeL  see  Tender  and 
Purchaser,  CenL  Dig.  U  8,  2S;  Dea  11  3, 
18.*] 

Appeal  from  District  Court,  Baena  Tisu 
County;  A.  D.  Bailie,  Judge. 

Action  In  equity  to  enforce  spedflc  per- 
formance of  an  alleged  contract  to  convey 
land,  with  tbe  additional  prayer  that  If  spe- 
cific performance  is  impracticable  plaintiff 
have  relief  against  defendants  by  way  of 
damages.  There  was  a  decree  for  d^end- 
anta,  from  which  plaintiff  aiveslfl.  AiBnned. 

James  Deland,  of  Stwm  Lake,  for  appel- 
lant. T.  P.  UcMenus,  of  Blanson,  Kelleher 
ft  O'Connor,  of  Ft  Dodge,  and  FavlUe  ft 
Wliltney.  of  Sturm  Lake,  for  appelleea. 

McCLAIN,  a  J.  Ou  March  17,  29X0,  tbe 
plaintiff,  as  a  real  estate  brokra,  entered 
into  a  written  agreement  with  tbe  defend- 
ants Young,  Mullarky,  and  Long  with  refer- 
ence to  a  purchase,  or  a  prospective  por- 
cbase,  by  plaintiff  of  a  farm  owned  by  said 
defendants  as  tenaids  in  common.  This  con- 
flict provided  for  payment  of  a  considerable 
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portiou  of  the  purchase  price  within  60  days ; 
$50  being  paid  in  cash.  The  terms  of  the 
contract  as  to  payment  were  not  carried  ont, 
and  said  defendants,  In  June  following,  en- 
tered into  a  contract  with  defendant  Walt 
for  the  sale  of  the  land  to  faim.  It  Is  now 
conceded  for  plaintiff  that  the  contract  on 
which  plaintiff  sues  was  not  recorded  until 
after  the  contract  between  Walt  and  the  de- 
fendants was  entered  Into,  and  therefore  that 
Walt,  having  purchased  without  knowledge 
or  notice  of  the  contract  with  plaintiff,  must 
be  protected  as  against  it  The  sole  contro- 
versy, therefore,  is  as  to  whether  plaintiff 
is  entitled  to  recover  damages  against  the 
defendants  Yonng,  Hullarky,  and  Long  for 
breach  of  their  contract  with  him. 

SnbBtantially,  the  controversy  between 
plaintiff  and  the  defendants  Young,  Mullarky, 
and  Iiong,  who  will  be  hereafter  referred  to  as 
the  defendants,  Is  as  to  whether  the  written 
contract  entered  into  between  plaintiff  and 
defendants  was  a  mutaally  binding  agree- 
ment of  purchase  by  plaintiff,  for  tweach  of 
wbich  defendants  must  answer  in  damages, 
or  wheUier,  on  the  other  hand,  it  secnred  to 
plaintiff  only  an  option  to  parchase  the  land, 
on  terms  spedfled,  within  60  days,  and  by  its 
own  terms  became  void  and  inoperative  on 
the  failure  of  tb&  plaintiff  to  exercise  such 
option  to  purchase  within  the  time  spedfled. 

The  written  Instrument  referred  to  consist- 
ed of  a  printed  blank,  fflnbodylng  the  usual 
inroTiirions  of  a  ccmtract  of  sale  of  land,  with 
certain  stipulations  written  in  blank  spaces 
left  for  the  purposes  of  specifying  the  de- 
scription of  the  property,  the  names  of  the 
parties,  and  the  terms  of  payment.  Without 
setting  out  the  contract  in  full,  it  la  sufficient 
to  say  that  the  consideration  was  stated  to 
be  $18,000,  of  which  the  phiintiff  had  paid 
$SjiO,  and  that  plaintiff  agreed  to  assume  a 
mortgage  on  the  land  for  $8,000,  give  a  note 
for  $3,000,  secured  by  second  mortgage  on 
the  land,  payable  In  five  years,  and  another 
note  for  the  balance  of  the  purchase  price, 
payable  on  or  before  60  days.  Following 
these  provisions,  there  was  written  into  the 
printed  blank  the  following  stipulation:  "If 
said  note  of  nine  thousand  nine  hundred  and 
fifty  dollars  is  not  paid  when  due  thb  con- 
tract is  null  and  rold.  Second  party  forfeits 
his  fifty  dollars  paid;  and  first  party  refunds 
notes  given  by  second  party.  It  is  agreed 
that  tile  now  on  said  land,  not  laid,  shall 
be  property  of  second  t»arty." 

[1]  Applying  the  well-recognized  rule  that 
in  construing  instruments  partly  printed  and 
partly  in  writing.  If  there  Is  apparent  Incon- 
sistency between  the  printed  portions  and  the 
portions  In  writing,  the  provisions  In  writing 
shall  be  given  controlling  significance  (Syl- 
vester T.  Ammons,  126  Iowa,  140,  144,  101  N. 
W.  782),  we  reach  the  conclusion  that  the 
written  stipulation  above  set  out  provided 
for  an  option  only,  which  plaintiff  might  ex- 
ercise within  60  days,  and  that  the  printed 


portions  of  the  contract  having  reference  to 
a  binding  sale  by  defendants  to  plaintiff 
were  superseded  by  this  stipulation  inserted 
in  writing. 

[2]  The  prior  negotiations  of  the  parties, 
and  their  Interpretation  of  the  contract  be- 
tween them,  may,  of  course,  be  taken  into  ac- 
count in  determining  the  effect  of  the  entire 
contract  as  executed,  in  view  of  the  incon- 
sistency api»earing  therein;  and  we  have  no 
hesitation  In  reaching  the  conclusion  that.  In 
view  of  the  circumstances  under  which  the 
blank  contract  was  filled  out  and  signed,  and 
the  subsequent  practical  abandonment  of  the 
written  contract  by  plaintiff,  indicated  by  his 
proposal  to  defendants  to  effect  a  sale  of  thu 
land  for  them  to  another  party  on  wholly 
different  terms  from  those  embodied  In  the 
contract,  it  was  the  Intention  of  the  parties 
to  enter  Into  qu  agreement  which  would 
give  to  the  plaintiff  nothing  more  than  au 
option — failure  to  comply  with  the  stipula- 
tions being,  as  a  matter  of  law,  an  abandon- 
ment of  all  .further  rights  thereunder. 

As  against  this  conclusion,  which  was  the 
one  drawn  by  the  trial  court  from  the  writ- 
ing and  the  oral  evidence  as  to  the  conduct 
of  the  parties,  counsel  fbr  an>eUant  InsiBtH 
on-  substantially  two  propositions  of  fact: 
First,  that  the  defeodax^  have  by  their  acts 
estoi^>ed  themselves  from  claiming  that  the 
contract  provided  only  for  an  option  by  sub- 
sequentiy  ser^ng  on  plaintiff  a  notice  of  for- 
feiture In  accordance  with  provlalons  of 
Code,  I  4209,  relating  to  contracts  for  the 
purchase  of  real  estate,  and,  further,  that 
snch  estoppel  has  arisen  in  plaintiff's  favor, 
as  against  defendants,  by  the  action  of  de- 
fendants in  aUowing  plaintiff  to  Incur  ex- 
pense in  reliance  on  the  contract  after  the 
term  of  the  option  had  expired ;  and,  second, 
and  without  regard  to  a  technical  estoppel, 
that  defendants,  having  ^ected  to  treat  the 
contract  as  one  of  pordmae,  cannot  now 
mend  their  liold  by  assuming  another  and 
Inconsistent  position  with  reference  thereto. 

As  to  the  alleged  estoppel,  it  Is  suffldent  to 
say  that  the  merely  precautionary  measure 
of  serving  notice.  In  view  of  the  possible  con- 
struction which  might  be  contended  for  by 
plaintiff,  would  not,  in  Itself,  constitute  an 
estoppel  of  the  defendants  to  rely  upon 
their  construction  of  the  terms  of  the  con- 
tract. Such  notice  was  not  served  until  after 
defendants  had,  as  plaintiff  well  knew,  en- 
tered into  an  agreement  for  the  sale  of  the 
land  to  Wait;  and  nothing  appears  to  have 
been  done  by  plaintiff  In  reliance  on  such  no- 
tice, save  to  attempt  to  insist  upon  his  own 
construction  of  the  argument.  It  nowhere 
appears  that  if  this  notice  had  not  been  serv- 
ed plaintiff  would  have  recognized  the  con- 
tract as  providing  for  an  option  only,  and 
abandoned  further  effort  to  enforce  the  con- 
tract under  the  construction  which  he  placed 
upon  it. 

Whatever  plaintiff  may  have  done  In  at- 
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tempUng  to  effect  a  sale  of  tbe  property  to 
another  parduuBer,  ana  on  other  terma,  wai 
plainly  In  Tfew  of  the  correspondence  be* 
tween  the  parties,  done  In  the  hope  of  secnr- 
log  some  advantage  by  way  of  commission 
or  otherwise  In  bringliig  aboat  a  sale  whltdi 
woold  be  satisfactory  to  the  dtfendants. 
Such  negotiations  rather  confirm  than  nega- 
tive the  constmctton  of  the  contract  Insisted 
upon  fiir  defmdants,  under  which  the  rights 
of  plaintiff  to  exerdse  his  option  had  fully 
tominated  by  expiration  ot  ttrne. 

The  suggesttons  already  made  practically 
dispose  of  the  contentton  that  appdlants, 
having  elected  their  remedy  under  the  Instru- 
ment, are  foreclosed  fftun  now  taUng  the  in- 
consistent position  that  it  provided  only  for 
an  option,  which  had  become  forfeited  when 
such  election  was  made.  The  case  Is  not 
one  involving  election  of  remedies,  but  one 
involving  the  construction  of  the  contract  It- 
self, and  In  view  of  this  situation  the  doc- 
trine as  to  election  of  remedies  has  no  ap- 
plication. 

The  decree  of  the  trial  court  was  right; 
and  it  is  therefore  afBrmed. 


BISSBLL  V.  BOARD  OF  REVIHW  09 

TOWN  OF  DUNLAP. 
(Supreme  Court  d  Iowa.   Dec.  18,  1012.) 

Taxation  (I  76*)— Vknoob  aito  Pdbchasbb 
(f  3*)— "MONiTB  AND  CBBorrs"— Written 
Instbuubntb—Lkasx  ob  Contsact  of  Salb. 
Plaintiff  executed  an  instrumeiLt  purport- 
ing to  be  a  lease  for  teq  yearo,  with  privilege 
of  eztenBion  for  five  years  more  at  an  annual 
rental,  the  tenant  to  pay  taxes,  keep  the  prem' 
ises  in  repair,  and  the  baildings  Insured.  Plain- 
tiff also  agreed  to  sell  the  premises  to  the  ten- 
ant for  $15,200,  provided  payment  thereof  was 
made  on  the  1st  day  of  March  of  any  year  dur- 
ing the  lease,  payment  of  rent  on  the  day  being 
of  the  essence  of  the  contract,  and  that,  on 
failure  of  the  lessee  to  perform,  the  less* 
should  be  canceled,  except  for  rent  or  taxes 
due,  and  the  lessee'a  option  lost,  and  that,  on 
the  termination  of  the  lease,  the  plaintiff  agreed 
to  give  the  tenant  a  warranty  deed  on  payment 
of  $15,200.  When  the  contract  was  made,  the 
tenant  paid  plaintiff  $3,000  in  cash,  which,  with 
the  $10,200,  mad.e  the  agreed  purchase  price 
of  the  property,  and  the  rent  stipulated  for 
was  fixed  at  5  per  cent,  of  the  deferred  pay- 
ment; the  oidy  right  of  the  tenant  being  to 
occupy  the  premises  as  tenant,  unless  be  exer- 
cised his  option,  and,  if  he  did  not.  the  $3,000 
paid  should  be  lost.  Heti,  that  the  right  of 
the  tenant  in  addition  to  those  acquired  as 
lessee  was  only  an  option  to  buy  the  propert? 
on  making  payment  of  $15,200  without  inter- 
est, and  that  the  contract  was  tlierefore  a 
lease,  and  not  a  contract  for  sale,  and  plaintiff 
Tras  therefore  not  required  to  pay  taxes  on 
SDch  contracts  as  "moneys  and  credits." 

LEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  162;  Dec.  Dis.  |_  76;"  Vendor 
and  Pur(£aser,  Cent  Dig.  |  3;  Dec  Dig.  |  3.*] 

Appeal  from  District  Court,  Harrison 
County;  O,  D.  Wheeler,  Judge. 

In  a  pnqter  proceeding  before  the  board 
ot  review  of  assessments  for  taxation  In 
the  town  of  Dunlap,  the  plaintiff's  objections 


to  tlie  aasesement  to  him  for  tazaUon  for 
the  year  1911,  as  mon^a  and  credits  of  a 
certidn  lease  made  by  him  to  one  KoU  bear- 
ing date  of  Octobv  10,  1906,  were  overrul- 
ed. Plaintiff  appealed  to  the  district  coort, 
whra«  his  objections  were  again  overmled, 
and  be  now  appeals  to  this  court  Reversed. 

H.  H.  Roadlfer,  of  Logan,  for  appellant 
S.  H.  Codiran,  of  Logan,  for  a^ieUee. 

McGLAIN.  C.  J.  In  October,  1908.  plain- 
tiff, being  the  owner  of  a  farm  consisting  of 
280  acres  In  Monona  conuty,  executed  with 
one  Eoll  a  written  Instrument  purporting  in 
the  main  to  be  a  lease  of  the  premises  as 
farm  iH-operty  for  a  term  of  ten  years,  with 
privilege  of  ext^ision  of  five  years  at  an 
annual  rental  of  $760,  payable  on  the  1st 
day  of  March  of  each  year,  KoU  as  ten- 
ant to  pay  taxes,  kew  the  premises  in  re- 
pair, and  keep  the  buildings  insured.  The 
instrument  contained  the  other  provisions  of 
a  farm  lease  with  conditions  of  forfeiture, 
etc.;  but  it  contained  also  the  following  pro- 
visions not  appropriate  to  an  ordinary  lease : 
"The  lessors  agree  to  sell  said  premises  to 
said  Nidt  KoU,  his  heirs,  executors  or  as- 
signs for  the  sum  of  $15,200,  provided  pay- 
ment thereof  is  made  on  the  first  day  of 
March  of  any  year  during  the  term  of  this 
lease.  Payment  of  r&xt  promptly  on  or  be- 
fore the  day  it  becomes  due  la  the  essence 
of  this  contract  Upon  the  faUure  of  the 
lessee  to  perform  any  act  of  this  contract  to 
pay  the  said  rent  or  the  taxes,  or  any  con- 
dition therein  agreed  to  be  performed,  this 
lease  becomes  canceled  and  of  no  effect,  ex- 
cept for  rent  or  taxes  dne,  and  the  lessee's 
option  of  purchase  stated  above  is  lost 
When  the  lease  Is  canceled,  lessor  agrees  to 
give  to  the  lessee  a  good  and  sufficient  war- 
ranty deed  to  said  premises  upon  the  pay- 
ment of  the  said  sum  of  $1530.00  (fifteen 
thousand  two  hundred  dollars)  as  provided 
above.  Abstract  to  be  furnished,  showing 
the  title  In  the  grantor."  It  further  appears 
that  by  agreemoit  of  tbe  parties  KoU  paid 
$3,000  In  cash  to  the  plaintiff  when  the  lease 
was  executed,  and  that  this  amount,  added 
to  the  $15,200  which  Koll  was  to  pay  plain- 
tiff on  electing  to  purchase  the  property  dur- 
ing the  continuance  of  the  lease,  made  op 
the  agreed  purchase  price  of  the' property, 
and  that  the  rent  stipulated  for  was  fixed  on 
the  basis  of  6  per  cent  on  the  deferred  pay- 
ment It  further  appears  from  the  testimony 
of  KoU  tbat  it  was  understood  between  hi  in 
and  plaintiff  that  the  only  right  he  acquired 
with  reference  to  the  property  was  to  occu- 
py It  as  tenant  unless  he  exercised  his  op- 
tion as  specified  in  the  Instrument,  and  tbat. 
If  he  aUowed  the  lease  to  expire  or  be  tw- 
mlnated  without  exerdslng  such  option,  tbe 
$3,000  paid  In  advance  would  be  forfeited. 
There  was  no  evld«ice  that  there  was  any 
agreement  or  understanding  between  the  par- 


•For  otlier  cuw  see  tame  topto  and  HCtlon  NUUBER  la  Dec.  Dig.  *  Am.  Dig.  K^-Ne.  Sarlee  te  R«p'r  Intfutt 


Digitized  by 


Google 


lOWl) 


VTBLSam     OMAHA  A  G.  B.  ST.  BT.  OO. 


831 


ties  that  KOU  dionld  bave  any  other  or 
greater  rights  In  the  property  th&n  those  xoo- 
vided  for  In  the  Instntmoit 

Wo  reach  the  oondaslon  that  the  right 
which  Koll  acquired  In  addition  to'  the  oth- 
er rights  as  toiant  for  the  spedfled  terra 
-was  an  option  to  buy  the  property  on  mak- 
ing an  additional  parent  of  916,200  wtth- 
out  Interest;  the  rental  agreed  upon  being 
a  snbstltnte  for  Interest,  and  that,  on  fall- 
ing to  make  such  payment  within  the  time 
and  in  the  manner  spedfled  In  the  lease,  his 
option  would  fuUy  and  completely  termin- 
ate, with  the  result  that  plaintiff  bad  no 
right  to  compel  the  payment  of  the  addi- 
tional $15,200  by  Koll,  and  that  KoU  had 
no  right  to  enforce  any  contract  of  purchase 
otherwise  than  by  acerclslng  the  option  pro- 
vided for.  Under  this  view  of  tlie  relations 
of  the  parties,  the  contract  between  them 
■waa  not  a  contract  of  pordiase  In  soch  sense 
that  it  could  properly  be  assessed  to  plain- 
tiff as  moneys  and  credits.  Schoonover  r. 
Petdna,  126  Iowa,  261.  100  N.  W.  400;  In 
re  Assessment  of  Shields,  134  Iowa,  608,  lU 
N.  W.  963,  10  L  B.  A.  (N.  S.)  1061. 

Appellee  relies  upon  drcnmstances  as  tend- 
ing to  show  an  intent  on  the  part  of  plain- 
tiff to  conceal  the  real  nature  of  the  trans- 
action and  to  evade  taxation;  but  we  find 
no  dreams  tan  cefl  which  would  justify  us  In 
holding  that  there  was  a  binding  contract 
between  Koll  and  plaintiff  for  the  uncondi- 
tional purchase  of  the  land,  advance 
payment  of  $3,000  would,  of  course,  strong- 
ly indicate  that  Koll  intended  to  exercise 
his  option  within  the  15-year  period  provid- 
ed for  in  the  lease,  and  that  he  secured  his 
option  partly  in  consideration  of  such  ad- 
vance payment;  but  it  does  not  follow  that 
plaintiff  could  enforce  the  payment  by  Koll 
of  the  remainder  of  the  purchase  pric&  Oth- 
er drcnmstances  such  as  that  Koll  made 
some  improvements  by  putting  a  new  roof 
on  the  bam  and  building  a  comcrib  out  of 
old  lumber  on  the  place  do  not  indicate  that 
the  contract  was  not .  what  it  purported  to 
be.  KoU  was  under  obligation  as  tenant  to 
keep  the  premises  in  reiulr,  and,  having  a 
lease  for  a  long  term,  might  very  well  build 
a  comcrib  out  of  old  lumber  without  indicat- 
ing any  other  intention  than  that  to  which  he 
testified,  the  intention  to  occupy  as  tenant 
and  exercise  his  option  if  he  saw  fit  to  do  so. 
The  further  circumstances  disclosed  in  the 
record  that  plaintiff  paid  a  real  estate  agent 
$1  per  acre  for  procuring  Koll  as  a  purchas- 
er, and  that  Koll  has  since  listed  the  farm 
for  sale,  are  not  in  our  Judgment  inconsist- 
ent with  the  conclusion  that  the  written  In- 
strument expressed  the  real  Intent  of  the 
parties.  Plaintiff  may  have  been  satisfied 
to  iiay  a  commission  for  procuring  Koll  as  a 
prosi)ectlve  purchaser  with  whom  such  a  con- 
tract was  made,  and  Koll.  having  the  op- 
tion to  take  the  title  to  the  property  at  any 


time  on  paying  the  balance  of  the  purchase 
price,  may  well  have  assumed  that  he  could 
sell  the  farm  at  such  advance  In  price  as 
wonld  Justify  1dm  In  exerdslng  his  option. 

Counsel  for  app^ee  rely  upon  the  evi- 
dence as  establlahlng  a  fraudulent  evasion 
of  taxadon.  It  Is  ^oe  that  the  terms  of 
the  contract  are  not  conclusive,  and  that.  If 
the  reaa  agreonm  was  that  Koll  should  be 
bound  to  pay  In  any  event  the  balance  of 
the  purchase  price,  thai  i^lntlff  was  as- 
seasaUe  for  the  value  of  such  contract  as 
moneys  and  credits.  Meya  r.  Dubuque 
County,  48  Iowa,  183.  But  the  fact  that  the 
plaintiff,  desiring  to  avoid  the  obllgatlou 
to  pay  taxes  which  would  rest  upon  him  If 
he  made  a  binding  contract  of  sale  to  Koll 
(notwithstanding  the  &ct  that  the  taxes  on 
the  land  Itself  were  to  be  paid  by  Koll  un- 
der the  terms  of  the  lease),  saw  fit  to  enter 
Into  a  different  kind  of  an  arrangement,  less 
favorable  to  him  In  some  respects  whldi 
would  not  involve  the  iiayment  of  taxes  on 
the  balance  of  the  purchase  price  until  it 
was  actually  paid,  would  not  constltnte  any 
fraudulent  evasion  of  taxation.  Persons 
hare  the  lit^t  to  invest  thdr  money  In  prop- 
erty or  to  othwwlse  contract  with  a  view 
of  not  assuming  the  burdrais  of  taxation  If 
tbef  see  fit  to  do  so,  provided,  of  course, 
they  act  tn  good  fftlth,  and  not  with  the 
intention  of  concealing  or  withholding  from 
taxation  that  whldi  is  In  foct  or  law  sub- 
ject to  taxation.  Ottumwa  Savli^  Bank  v. 
Olty  of  Ottumwa,  8S  Iowa,  176. 63  N.  W.  672. 
While  double  taxation  effected  by  exacting 
a  tax  upon  land  and  an  independent  tax  upon 
a  omtract  for  the  sale  of  the  same  laud  is 
not  unconstitutional,  on  the  other  hand,  we 
would  not  feel  justified  In  branding  aa  fraud- 
ulent a  transactioa  made  in  good  &ith  by 
which  double  taxation  should  be  avoided. 

The  trial  court  therefore  erred  in  holding 
that  the  contract  evidenced  by  the  written 
instrument  conferring  upon  KoU  an  option 
to  purchase  on  ^)eclfled  terms  gave  rise  to 
a  taxable  credit  in  the  hands  of  plaintiff; 
and  the  decision  of  the  court  is  therefore, 
reversed. 


NELSON  V.  OMAHA  &  C.  B.  ST.  RT.  CO. 
(Supreme  Court  at  Iowa.   Dec.  18,  1812.) 

1.  Waters  and  Water  Comtsn  (I  171*)— 
Stsbbt  Railboads— Right  of  WAT--SnB- 

FACB  WaiEB— InJUBIES  TO  LAND. 

A  street  railway  company  baa  no  right  to- 
80  construct  and  maintain  its  embankments  for 
track  purposes  as  to  flood  the  luid  above  It 

[EJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  a  216-222:  Dec 
Dig.  {  171.*] 

2,  Dauages  (S  174*)— Bvidenox— VALtrx  or 
Crops. 

In  an  action  by  a  tenant  against  a  street 
raUway  for  aa  injury  to  crops  dne  to  the  de- 
fendant's construction  of  an  embanlEment  by 
wbich  the  land  was  flooded  and  the  crops  de- 
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atroyed,  flvidence  u  to  the  value  of  the  crops 
destroyed  «u  admiasitde. 

[Ed.  Note.— For  other  caaea,  aee  Damages, 
Cent.  Dif.  II  462-467:  Dec  Olf.  1 174.*] 

Appeal  txcm  Dlstiict  Court,  Pottawattamie 
Oounty ;  O.  n  Wheeler,  Judge. 

The  facta  are  stated  In  the  oplnloii.  Af- 
firmed. 

Tiuley  &  Mitchell,  of  CoudcU  Bluffs,  for 
appellant  George  H.  Mayne,  of  Council 
BlafTs,  for  appellee. 

SHERWIN,  J.  Action  to  recover  damages 
claimed  to  have  been  suffered  by  the  over- 
flowing of  lands  occupied  by  the  plaintiff 
as  a  tenant  during  the  years  1907,  1908,  and 
1909 ;  said  overflow  being  caused  by  an  em- 
bankment constructed  by  the  defendant  on 
Its  right  of  way.  The  facts  In  the  case, 
without  serious  question,  show  that  Nelson, 
the  plaintiff,  held  a  lease  during  tlie  years 
1907.  1908.  and  1909  and  for  several  years 
prior  thereto  on  about  70  acres  of  land  ly- 
ing west  of  Thirty-Seventh  street  and  north 
of  the  right  of  way  of  the  defmdant,  In  the 
western  part  of  the  dty  of  Council  Blufl^ 
lying  north  of  the  street  railway  line  be- 
longing to  appellants,  and  bounded  by  the 
Missouri  rtver  on  the  north.  Nelson  also 
owned  a  tract  of  land  of  about  three  acres, 
bounded  on  the  north  and  west  by  the  land 
whldi  he  rented  and  on  the  east  by  Thirty- 
Seventh  street.  Tbe  sonth  line  of  the  three- 
acre  tract  owned  by  Nelson  eztraded  to  the 
west  would  be  the  south  line  of  the  70  acr^ 
which  he  leased.  The  tracks  of  the  street  car 
company  run  directly  west  from  Thirty-Sev- 
enth street  fbr  a  little  over  an  eighth  of  a 
mile,  thm  southwest  for  about  a  quarter  of 
a  mile  to  the  bridge.  The  brld^  of  the 
street  car  com[>any  is  a  combined  street  rail* 
way  and  wagon  bridge,  and  the  approach 
to  their  wagon  bridge  Is  an  extension  of 
Broadway  to  the  west  and  southwest,  paral- 
lel to  the  street  car  track.  The  evidence 
^owB  without  dispute  that  a  depression  or 
swal^  varying  in  width  from  BO  to  300  feet, 
commendi^  near  the  northwest  comer  of 
'the  land  leased  by  Nelson  extended  Irregular- 
ly in  a  Boutlieasterly  direction  to  the  south 
line  of  the  land  leased  by  Nelson,  thence 
In  a  southerly  and  southwesterly  direction 
to  the  Missonrl  river,  and  that  this  swale 
or  degression  was  the  natural  waterway  for 
the  surface  and  overflow  water  from  the 
land  In  controversy  for  a  period  of  almost 
90  years.  The  cmter  of  this  d^resslon  or 
waterway  would  be  at  about  the  point  where 
the  turn  b  made  to  the  southwest  In  the 
track  and  wagon  approach  of  the  street  car 
company.  When  the  bridge  and  street  car 
line  was  constructed  about  1886,  the  track 
and  the  driveway  were  bnllt  over  a  trestle 
of  several  hundred  feet  In  Iwgth  which 
spanned  this  swale  or  deiwesslon,  allowing 
free  passage  for  the  snrfoce  and  overflow 
water  In  the  same  manner  as  before  it  was 


built.  DuriDg  the  years  1902  and  1903,  this 
trestle  under  the  tracks  was  flUed  in  by  a 
solid  embankment  of  earth,  and  during  th« 
years  1906  and  1907  the  trestle  under  the 
driveway  to  the  bridge  was  similarly  filled 
in.  At  the  time  this  work  was  done  and  for 
the  purpose  of  permitting  the  surface  and 
overflow  water  to  flow  through  its  former 
channel,  the  company  put  in  at  the  lowest 
part  of  said  depression  two  24-inch  Ule  or 
plP4  one  under  the  street  car  tracks  and  the 
other  under  the  driveway.  There  was  also 
put  in  by  the  company  a  21-inch  idpe  nm- 
nlng  from  the  lowest  part  of  the  depression 
along  the  northeriy  side  of  the  street  car 
trade  to  the  river.  The  evidence  shows  wlQi- 
out  conflict  that  prior  to  the  building  of  the 
embankmwt  and  the  stopi^  up  of  the 
trestle  the  overflow  and  surface  mtet  would 
pass  <nt  through  its  natural  conrae  to  the 
riv«,  and  did  not  gather  or  stand  on  the 
land  In  controversy. 

Plaintiff,  Nelson,  during  the  years  1807, 
1908,  and  1900,  as  in  prior  years,  put  In  a 
crop  on  the  land  in  c»ntroversy,  planflog 
about  40  or  SO  acres  of  corn.  During  the 
summer  of  1907  the  Missouri  river  over 
flowed  its  bank  at  the  northwest  comer  of 
the  land  la  controversy,  and  continued  high 
eaongh  to  flow  over  that  land  for  a  period 
of  about  two  days,  or  a  little  less.  The 
ov^ow  of  water,  following  the  depression 
before  referred  to,  ran  down  until  tt  readied 
the  railroad  embankment,  and  this  caused 
tt  to  back  up  and  stand  on  the  land  during 
the  balance  of  the  summer,  greatly  injuring 
the  crop ;  the  pipes-  under  the  tmdc  being 
stopped  up.  Substantially  the  same  thins 
occurred  In  1908.  In  1900  the  river  did  not 
come  over,  but  the  water  collected  to  about 
the  same  extoit  as  the  result  of  very  heavy 
rains.  The  evidence  shows  that  there  was 
flve  or  six  feet  of  water  north  of  the  grade, 
and  no  water  on  the  south  side.  It  is  per- 
fectly apparent  from  the  evldoice  that  bnt 
for  the  grade  there  would  have  been  no 
water  on  the  land,  except  fOr  the  very  short 
space  of  time  when  the  river  was  overflowing 
its  bank  at  the  northwest  comer;  that  bnt 
for  the  stoi^ng  of  the  water  by  the  od- 
bankment  plaintiff's  crop  would  have  been 
but  little,  if  any,  Injured.  Owing  to  the 
water  not  being  able  to  get  away,  it  stood 
on  the  land  during  a  period  of  several 
months,  totally  raining  each  year  tnm  20 
to  30  acres  of  the  crop,  which  the  undisputed 
evidence  shows  was  worth  at  the  time  of 
the  overflow  $16  per  acre.  The  defendant 
did  not  plead,  nor  is  there  any  evidmce  tend- 
ing to  show,  that  it  owned  any  land  except 
the  right  of  way  for  its  track  and  the  ap- 
proach to  the  bridge,  so  there  is  no  qnesthm 
before  as  toncbing  the  defendant's  rii^t  to 
dike  to  protect  its  own  land,  and  the  au- 
thorities dted  by  It  in  support  of  neh  rH^t 
are  therefore  not  In  point 

[1]  On  this  branch  of  the  case  bnt  ono 
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point  Is  present  for  determlnatloii,  and  that 
is  whether  the  defendant  has  the  right  to  so 
constmct  and  maintain  Its  embankment  for 
track  purposes  as  to  flood  the  land  aboTe 
it  And  this  question  is  settled  adversely  to 
appellant  In  the  following  cases:  Brown  t. 
Annatrong,  127  Iowa,  176,  102  N.  W.  1047; 
Albright  T.  Railway  Company,  133  Iowa,  644, 
110  N.  W.  1002;  Keck  v.  Venghanse,  127 
Iowa.  629,  103  N.  W.  773,  4  Ann.  Cas.  716. 

[2]  2.  Error  is  alleged  In  oTerrnllng  ap- 
pellants' motion  to  strike  certain  testimony 
as  to  the  Talne  of  crops  destroyed.  This 
evidence  was  evidently  admitted  under  the 
rule  announced  in  Harvey  v.  Railway  Com- 
pany, 129  Iowa,  465,  106  N.  W.  958,  8  Ia 
B.  A.  (N.  S.)  973,  113  Am.  St  Rep.  488, 
(referred  to  by  counsel  on  both  sides  without 
giving  the  citation),  and  as  competent  See, 
also,  Jefferls  v.  Railway  Company,  147  Iowa, 
124,  124  N.  W.  367,  and  cases  dted  therein 
on  this  point  and  Blunck  v.  Railway  Co., 
142  Iowa,  146,  120  N.  W.  737. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  afflnoed. 

Afflnned. 


IiANSiNG  T.  BEYER  LAND  CO.  et  aL 

(Supreme  Court  of  Iowa.    Dec  11,  1012.) 

1.  PABTHxaaHZP  (I  219*]— Rbution— Status 
OF  Pabtnebs. 

A  partnership  is  a  distinct  entity,  and  a 
Jadgment  against  it  is  not  a  judgment  against 
the  individuals  who  compose  it 

[Ed.  Note.— For  other  cases,  aee  Partner* 
■lup.  Cent  Dig.  ||  429-445;  Dec.  Dig.  |  219.* 

For  ottter  d^itttms,  aee  Words  and 
Phrases,  toL  6,  pp.  6101-6202;  vol.  6,  p.  7746, 
7747.] 

2.  Pabtnbbship  (I  220*)— Pbksonb  Aoainot 
Whok  Bxscnnoir  hat  Isbub— Judoubnt 
Dkbtob. 

Where  an  execution  recites  a  Judgment 
against  what  appears  to  be  a  partnersnip,  a 
partnership  will  be  inferred,  as  m  such  a  writ 
the  partnership  need  not  be  recited;  and  where 
that  is  all  the  recital  there  is,  a  levy  on  the 
individual  pnwerty  of  one  of  the  members  is 
not  warranted,  under  Code,  {  39C0,  which  pro- 
vides that  an  execution  must  state  the  names 
of  the  parties  to  the  action,  and,  If  it  is  against 
the  property  of  the  Judgment  debtor.  It  shall 
require  the  sheriff  to  satisfy  the  judgment  and 
interest  out  of  the  property  of  the  debtor  sub- 
ject to  execution,  and  section  8960,  which  re* 
quires  the  officer  to  execute  the  init  by  levy 
on  the  judgment  debtor. 

lEd.  Note. — For  other  eases,  see  Fartnershlp, 
Cent  Dig.  H  446-466,  467-469;  Dec  Dig.  i 
22«).*1 

8.  PABTNERsnip  (5  204*)— Acnoifft— Apfbab. 

ANCK  or  PABTnEBS. 

Though  iadividnal  partners,  on  the  trial  of 
a  connterdafm  in  an  action  brought  by  the 
partnership,  employed  counsel,  gave  testimony, 
and  attended  and  advised  counsel  on  the  trial, 
•och  matters  were  such  as  might  have  been 
dime  Id  their  eapa(dty  as  agents  for  the  firm, 
and  were  not  personal  appearances,  so  as  to 
permit  them  to  be  charged  individually  on  a 
Judgment  entered. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  876-881:  Dec  IMg.  |  204.*] 


4.  PABTHXB8HIP     ({    219*)—SmT  AaAIKSI— 
LlABILXTT  OK  INDIVIDUAL  PABTNEB— NKOBS- 

siTT  OF  Notice  ob  Afpubangb. 

An  individual  partner,  who  is  named  as  a 
party  with  the  partnership,  is  not  chargeable 
on  a  jud|;ment  entered,  where  he  Is  not  served 
with  notice  of  the  suit  and  does  not  enter  a 
legal  appearance. 

[Rd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  42&-446:  Dec  Dig.  I  210.*] 

5.  Judgment  (S  3(@*)— AunDHENT^-CoLLAT- 

ERAI.  PBOCEEDina. 

A  judgment  may  not  be  amended  to  show 
facts  differing  from  Its  recitals  in  a  collateral 
proceeding. 

[Rd.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  |  594;  Dec  Dig.  {  303.*j 

Appeal  from  District  Court,  Linn  County ; 
Milo  P.  Smith,  Judge. 

Salt  in  equity  to  cancel  the  levy  of  an  exe- 
cution upon  certain  real  estate  belonging  to 
plaintiff,  to  enjoin  a  sale  under  said  execu- 
tion, and  for  other  equitable  relief.  To  an 
answer  filed  by  defendants,  plaintiff  demur- 
red; and  from  a  ruling  sustaining  the  de- 
murrer defendants  appeal. 

On  rehearing.  Affirmed. 

For  opinion  on  former  hearing,  see  132  N. 
W.  177. 

Jamison,  Smyth  &  Hann,  of  Cedar  Rapids, 
for  appellants.  Rtckel  &  Dennis,  and  J.  H. 
Preston,  all  of  Cedar  Baplds,  for  appellee. 

DEIBMEB,  J.  Undor  a  case  entitled  Toung 
&  Lansing,  Plaintiff  t.  Sever  Land  Ca,  De* 
fendant,  an  action  at  law  was  brou^t  in 
the  aapOTlor  conrt  of  the  cl^  of  Cedar  Rap- 
ids to  recover  rait  paid  tbo  defendant,  which 
it  is  alleged  was  a  corporation,  txa  a  bond- 
ing which  was  destroyed  by  flra  before  the 
expiration  of  the  term  for  which  the  ra^ 
was  paid.  In  the  petition  no  allegation  was 
made  as  to  the  nature  of  the  plalntlfl,  but 
it  was  averred  ttiat  '*the  lease  was  assigned 
to  F.  H.  Toung  and  T.  H.  Lansing,  the  plain- 
tiffs hOTeln."  Jndgmoit  was  asked  for  plain* 
tiffs  in  the  sum  of  $164JS&  The  defendant, 
Bever  Land  Company,  appeared  to  that  ac- 
tion, and  filed  a  counterclaim  against  Young 
&  Lansing,  T.  H.  Lansing,  and  F.  M.  Tonng. 
A  reply  was  filed  to  this  counterclaim,  and 
up<m  the  issues  Joined  the  case  waa  tried,  re- 
sultli^  in  a  Jadgment  tor  the  Bever  Land 
Company  against  Tonng  &  Lansing  id<me,  The 
exact  prayer  of  the  counterclaim  was  that  de- 
fendant have  Judgment  against  F.  M.  Toung 
and  T.  H.  Lansing,  and  against  the  firm  of 
Tonng  ft  Lansing,  in  the  aggregate  sum  of 
$6,493.14.  So  that  the  Judgment  on  its  fare 
denied  the  relief  asked  against  the  two  par- 
ties named.  Upon  api)eal  to  this  court,  un- 
der the  title  given  in  the  original  case,  the 
Judgment  was  affirmed.  Thereafter  an  exe- 
cution issued  to  the  sheriff  of  Linn  county, 
which  contained  the  following  recitations  and 
directions:  "Whereas,  a  Judgment  against 
Toung  ft  Lansing  for  the  sum  of  six  thou- 
sand seven  htmdred  and  nine^-eight  dfdlars 
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and  forty-two  cents  ($6,79&42)  damages,  with 
totereet  thereon  at  the  rate  of  six  per  cent, 
per  annum,  and  two  hundred  and  elity-two 
dollars  and  thirty-five  cents  ($262.35)  costs, 
was  rendered  by  the  superior  court  of  the 
city  of  Cedar  Rapids,  Iowa,  •  •  ♦  on  the 
13th  day  of  February.  A.  D.  1908,  in  an  ac- 
tion wherein  Xoung  &  Lansing  was  plaln- 
titt,  and  Bever  Land  Company,  defendant, 
and  afterwards  on  the  17th  day  of  December, 
A.  D.  1008,  transcript  of  said  Judgment  duly 
certified  to  by  the  clerk  of  said  superior  court 
was  filed  In  the  office  of  the  clerk  of  the 
district  court  of  said  county,  and  a  memo- 
randum thereof  by  said  clerk  entered  in  the 
proper  Judgment  docket  of  his  office,  and  it 
appearing  from  the  record  of  said  cause  that 
all  of  said  judgment,  the  interest  thereon, 
and  costs  still  remain  unpaid:  These  are, 
therefore.  In  the  name  and  by  the  authority 
of  the  state  of  Iowa,  to  command  you  that 
of  the  goods,  chattels,  lands,  and  tenements 
of  the  said  Young  &  Lansing,  if  sufficient  be 
found  in  your  county  which  are  not  exempt 
from  execution,  you  cause  to  be  made  the 
said  sum,  with  Interest  and  costs  and  accruing 
costs,  by  levy  and  sale  thereof,  according  to 
law."  Pursuant  to  this  execution  the  sheriff 
made  the  followli^  return:  "I  hereby  certify 
that  on  the  same  day  I  levied  upon  and  at- 
tached as  the  property  of  Thomas  H.  Lans- 
ing and  Thomas  H.  Lansing  ft  Co.,  the  fol- 
lowing property,  to  wit:  •  •  •  Also  the 
stock  standing  in  the  name  of  Tbos.  H.  Lans- 
ing and  Tbos.  H.  Lansing  &  Co.  In  the  Al- 
lison Hotel  Co.  of  Cedar  Rapids,  lowa,  and 
that  on  the  same  day  I  served  notice  of  said 
levy  as  shown  by  retnm  on  notices  hereto 
attached.  Levy  on  real  estate  and  ttM  stock 
In  Allison  Hotel  Oo.  made  this  10th  day  of 
December,  1908." 

This  action  was  broui^t  to  restrain  the 
enforcement  of  the  execution,  upon  the  ground 
diat  plalntUfs  pKq)erty  could  not  be  taken 
upon  an  execution  rnnnlng  agaiiut  Toong  & 
Lansing,  and  the  letnm  shows  that  the  prop- 
erty levied  upon  belonged  to  Thos.  H.  lans- 
Ing  and  Thos.  H.  Laoshig  ft  Co.  The  claim 
for  appellant  nnder  this  record,  and  the 
whole  thereof,  Is  as  follows:  "On  February 
13,  1908,  a  Judgment  was  entered  in  the  sn- 
periw  conrt  ot  the  city  of  Cedar  Rapids, 
Iowa,  against  Tonng  ft  Lansing  for  the  sum 
of  six  thousand  seven  hundred  and  ninety- 
eight  and  '*i/iae  dollars  (¥6,798.42),  and 
cost  taxed  at  two  hundred  sixty-two  and 
sB/ioo  ($282.86)  dollars.  Prior  to  said  Feb- 
ruary 13,  1908.  F.  M.  Toung  and  T.  H.  Lan- 
sing ocsnmenced  suit  in  the  superior  court 
of  Cedar  Raidds  against  the  Bever  Land 
Company  to  recover  a  sum  of  mon^  claim- 
ed to  be  due  said  Toung  ft  Lansing  on  ac- 
count of  a  certain  bnlldlng  known  as  the 
Clifton  Hotel  In  the  dty  of  Cedar  Rapids, 
Iowa,  becoming  untenantable  by  reason  of  a 
fire  which  wholly  destroyed  the  same,  and 
that  nnder  and  by  virtue  of  the  lease  of 


said  building  from  the  Bever  Land  Compa- 
ny, which  required  payment  in  advance  for 
the  rent  of  said  building,  said  Young  ft  Lan- 
sing had  paid  for  a  portion  of  a  month,  and 
had  not  had  the  use  of  the  bnlldlng  which 
had  been  destroyed  by  flr&  To  this  petition 
the  Bever  Land  Company  appeared  and  an- 
swered, and  filed  in  addition  to  said  answer 
a  counterclaim  against  Young  ft  Lansing, 
T.  H.  Lansing,  and  F.  M.  Totmg,  constituting 
a  copartnership  of  Young  ft  Lansing.  In  a 
large  sura.  An  answer  was  filed  by  Young 
ft  Lansing  to  the  counterclaim  of  the  Bever 
Land  Company.  A  trial  was  had  in  the  su- 
perior court,  lasting  several  days,  and  which 
resulted  in  a  verdict  of  the  jury  against 
Young  ft  Lansing  on  the  counterclaim  in  the 
sum  of  six  thousand  seven  hundred  ninety- 
eight  and  «Vioo  ($6,798.42)  dollars.  •  •  • 
The  judgment  of  the  superior  court  of  the 
dty  of  Cedar  Rapids  was  transcrlpted  to 
the  district  court  of  Linn  county,  Iowa,  and 
an  execution  issued  thereon  and  levied  upon 
certain  real  estate  and  personal  property 
of  T.  H.  Lansing  to  satisfy  said  Judgment. 
Thereupon  T.  H.  Lansing  filed  his  petition  in 
the  district  court  of  Linn  county,  Iowa, 
praying  for  a  temporary  and  permanoit  In- 
junction to  enjoin  the  eoforcement  of  said 
execution  gainst  his  individual  property. 
A  temporary  writ  of  Injunction  was  Issued. 
Thtt«after  tba  Bever  Land  Company  ap- 
peared, filed  its  answer,  set  up  the  pro- 
ceedings bad  and  done  in  the  superior  court 
of  the  city  of  Cedar  Rapids,  and  especially 
averring  that  T.  H.  r-y^t^^g  had  appeared 
in  the  superior  court  of  the  dty  of  Cedar 
Rai^ds,  Iowa,  and  had  hired  lawyers  and 
conducted  the  defense  made  by  Tonng  & 
Lansing,  T.  H.  Lan^ng.  and  F.  BL  Young, 
and  tbat  because  of  said  facto  the  said 
oiecutlon  was  -valid  and  enforceable  against 
the  Individual  propwty  of  T.  H.  Lansing. 
*  *  *  The  ultimate  question  to  be  de- 
termined nnder  the  allegations  of  the  pe- 
tition of  the  plain tifT  and  the  answer  and 
amendmoit  thereto  of  the  defendant  Is  as 
to  whether  T.  H.  Lansing's  individual  prop- 
erty is  liable  under  the  execution  Issued 
np<»i  a  judgmoit  against  ^onng  ft  Lansing." 

[1]  While  some  controversy  has  arisen 
alnce  the  original  brief  was  filed  as  to  the 
nature  of  the  case,  and  the  dalms  made  by 
the  respective  parties,  this  was  the  only 
point  relied  upon  for  a  reversal  when  tbe 
cause  was  originally  submitted,  and  we  do 
not  think  any  other  question  is  now  IutoIt- 
ed.  Indeed,  It  is  apparent  from  the  connter- 
dalm  filed  In  the  original  case  tbat  defend- 
ant, Bever  Land  Company,  was  makli^  its 
claim  against  a  partnership  known  as  Young 
ft  Lansing  and  against  the  individual  mem- 
bers, naming  them,  and  tbat  It  f^)talned  Its 
Judgment  against  Totmg  ft  Lansing  alon^ 
which  it  averred  In  Ito  counterclaim  was  a 
copartnership.  No  matter,  then,  what  the 
defects  In  the  ozlglnal  petttlon  filed  by 
"Young  ft  Lansing,"  the  defendant  by  Its 
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counterclaim  Introdaced  an  original  cause 
of  action,  which  it  claimed  to  tiare  against 
three  parties,  and  asked  Judgment  against 
each.  In  fact,  It  recorered  against  one, 
and  that  one  was  Toang  &  Lansing ;  and  In 
its  counterclaim  It  averred  that  Toung  & 
Lansing  was  a  partnership.  A  partnership 
under  our  law  is  a  distinct  entity,  and  the 
judgment  against  it  was  not  a  Judgment 
against  the  Individual  members  of  that  en- 
tity or  artificial  person  known  as  a  partner- 
ship. Brumweli  t.  Stebblos,  83  Iowa,  4^, 
49  N.  W.  1020 ;  Mason  v.  Rice,  66  Iowa,  174, 
23  N.  W.  384 ;  Anderson  v.  Wilson,  142  Iowa, 
1«.  120  N.  W.  677:  Sullivan  v.  Nicoulin,  113 
Iowa,  82,  84  N.  W.  978;  Graham  Co.  v. 
Wohlwend,  116  Iowa,  358,  89  N.  W.  1068. 

[2]  The  Judgment,  th^  was  against  a 
partnership  as  suchf  and  the  execution  fol- 
lowing the  Judgment  recites  a  judgment 
against  Young  &  Lansing,  and  directs  that  of 
the  goods  of  Young  &  Lansing  toy  levy  and 
and  sale  thereof  a  sufflcient  amount  be  rais- 
ed to  pay  the  aforesaid  Judgment  From  tlie 
use  of  what  ai^>ear«  to  be  a  partnership 
name  in  an  ezecntlon,  a  partnership  will  he 
infecred;  for  there  is  no  necessity  of  a  recit- 
al of  a  partnership  in  such  a  writ,  although 
such  an  allegation  may  be  necessary  In  a 
pleading.  D.  &  3.  W.  R.  Oo.  v.  Akerman,  2 
Ga.  App.  746,  59  S.  B.  10.  As  the  Judgment 
was  against  Young  &  Lansing,  and  the  exe- 
cution directed  a  levy  and  sale  of  the  prop- 
erty  of  Young  &  Lansing,  the  officer  was  not 
Justlded  in  levying  upon  the  individual  prop- 
erty of  T.  H.  Lansing.  Code,  {  8960,  pro- 
vides that:  "Ibe  execution  must  state  the 
names  of  the  parties  to  the  action,  and  if  it 
Is  against  the  property  of  the  Judgment  debt- 
or, It  shall  require  the  sheriff  to  satisfy  the 
Judgment  and  interest  out  of  the  property 
of  the  debtor  sabject  to  execution."  And 
section  3969  says:  "l^e  <^cer  must  execute 
the  writ  by  levying  on  the  proi>erty  of  the 
Judgment  debtor." 

In  Mason  v.  Rice  et  al.,  66  Iowa,  174,  23 
X.  W.  366,  the  cotirt  had  this  exact  question 
btfore  it,  and  we  then  said:  "The  clerk 
doubtless  took  this  view  of  the  question,  for 
the  writ  which  he  Issued  commands  the  sher- 
iff to  attach  the  property  of  I.  N.  Rice  & 
Co.  It  contains  no  reference  to  the  Individu- 
al members  of  the  firm  or  their  property. 
The  name  of  defendant  Beebe  is  not  mention- 
ed In  the  writ,  nor  does  it  contain  any  recital 
which  in  any  manner  indicates  that  he  is  a 
partner  In  the  firm.  The  writ,  then,  clearly 
did  not  empower  the  sheriff  to  levy  on  his 
Individual  property.  The  only  power  which 
the  officer  had  In  the  premises  wae  expreined 
in  the  mandate  of  the  writ,  and  by  that  he 
was  empowered  to  attach  the  prop^ty  of  the 
partnership  alone.  The  attachment,  then, 
was  sued  out  by  plaintiff  against  the  property 
of  tbe  firm,  and  it  empowered  the  sheriff  to 
levy  on  the  firm  property  only.  But  the  officer 
without  right  or  authority  attached  the  in- 
dividual property  of  defendant  Beebe.  The 


injury,  then,  wbldi  defendant  has  sustained, 
was  occasioned,  not  by  the  wrongful  suing 
out  of  the  attachment,  but  by  the  wrongful 
act  of  the  sheriff  In  seizing  his  property  on 
the  writ  As  the  injury  of  which  he  com- 
plains was  caused  by  the  trespass  of  the  of- 
ficer, and  not  by  the  suing  out  of  the  writ 
the  question  as  to  his  rauedy  is  not  at  all 
affected  by  the  fact  that  he  is  a  party  to  the 
suit  In  which  the  attachmeoit  was  isGued, 
and  that  the  writ  might  have  been  Issued  on 
the  allegations  of  the  i>etItlon  against  his 
property,  as  well  aa  that  of  the  partnership. 
His  right  of  action  is  against  the  wrongdoer 
by  whose  trespass  be  has  been  damaged*  and 
not  upon  the  bond." 

This  rule  settles,  as  It  seems  to  us,  every 
qneetton  In  the  ease.  True,  as  we  shall  pres- 
ently see,  defendants  contend  that  as  they 
might  have  had  Jndgm^t  against  the  Indi- 
vidual members  of  the  firm  because  of  their 
ai^>earance  in  the  case,  they  are  mtltled  to 
enforce  this  execution  against  the  separate 
property  of  Thos.  H.  Lansing.  But  the  case 
just  dted  clearly  negatives  this  thought  and 
there  is  really  no  need  of  pressing  the  in- 
quiry further.  Counsel  for  appellant  claim, 
however,  that  as  the  judgment  and  execution 
ran  against  Young  &  Lansing,  without  othw 
designation,  the?  are  entitled  to  enforce  it 
against  elth^  or  both.  The  difficulty  lies  In 
identifying  the  parties  as  F.  M.  Young  and 
Thoa  Hk  Lansing. 

[8]  II.  The  real  point  made  for  aK>ellant 
Is  that  although  the  Judgment  was  against 
a  partnership  alone,  and  the  execution  also 
was  directed  against  partnership  property, 
BtUl  in  virtue  of  the  allegations  of  the  an- 
swer, to  which  the  demurrer  was  sastained, 
they  are  entitled  to  have  the  execution  sat* 
Isfled  out  of  the  Individual  iHroperty  of  Thos. 
H.  Landng,  because  he  was  one  of  the  part- 
ners and  entered  an  appearance  in  the  orig- 
inal case.  The  only  material  allegations  of 
the  answer  in  this  connection  are:  "That 
the  plaintiffs  were  represented  by  Attorneys 
John  A.  Reed,  W.  E.  Steele,  and  Henry 
Rickel,  of  the  firm  of  Rlckel  &  Dennis;  that 
upon  Issues  Joined  upon  said  counterclaim  a 
trial  was  had  before  the  court  and  a  Jury, 
lasting  a  number  of  days,  and  that  a  verdict 
was  returned  by  Uie  Jury  in  favor  of  the 
Bever  Land  Company  and  against  the  plain- 
tiffs for  $6,798.42;  that  upon  said  verdict 
judgment  was  entered  by  the  superior  court 
of  the  dty  of  Cedar  Rapids,  Iowa;  •  •  • 
that  at  the  time  of  the  commencement  of 
said  suit  In  the  superior  court  of  the  city 
of  Cedar  Rapids,  Iowa,  the  philntlff,  Thomas 
H.  Lansing,  was  a  citizen  and  resident  of 
Cedar  Rapids,  Iowa,  and  F.  M.  Young  was 
also  a  citizen  and  resident  of  Cedar  Rapids, 
Iowa;  that  said  plaintiffs  Thomas  H.  Lan- 
sing and  F.  M.  Young  were  both  personally 
present  in  the  superior  court  of  Cedar  Rap- 
ids, Iowa,  and  both  personally  directed  the 
commencement  of  the  suit  In  said  superior 
court  by  Young  &  Lansing,  Thomas  H.  Lan- 
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iliiC,  and  S*.  U  Tomu^  and  both  penonallr 
took  an  actlre  part  In  the  trial  itt  aaU  cas^ 
and  especially  of  the  defense  made  to  the 
ootmterclalm  of  the  defendant,  Bvrer  Land 
Company;  fliat  flie  idalatlffa  ThwnaB  H. 
Lansing  and  F.  M.  Yonng  were  personally 
present  dnrii^;  most  of  Uw  trial  In  Qie  sn- 
porlor  conrt  of  the  dty  of  Cedar  Bai^ds, 
Iowa,  and  bofih  testified  in  said  case;  tliat 
the  said  l^uunas  H.  Lansing  onployed  the 
attorneys  who  appeared  In  said  caose  and 
tried  aald  case,  and  F.  Bf.  Yonng  also  per* 
Bonally  emi^oyed  said  attom^a,  or  aome  of 
th^.  who  appeared  In  aald  case  and  contest- 
ed said  conntendalm;  that  the  inrinclpal 
question  InTolred  In  said  trial  was  the  lame 
joined  np<m  the  connterclalm  filed  by  the  de- 
Ceudant  rialfnlng  damage  and  attoni«!r*8  fees 
growli^  oat  of  mattwa  connected  with  the 
leadng  and  <va»tl<m  and  hnmlng  of  the 
Oliftou  Hotel,  when  the  same  was  occupied 
Thomas  H.  Lansing  and  F.  H.  Tonng,  as 
Tonng  A  Lansing,  and  (hat  the  said  Thomas 
H.  Idtnslng  advised  with  the  attorneys  con- 
dncting  the  defense  In  aaid  case,  and  aided 
and  assisted  them,  and  was  personally  fa- 
miliar with  all  of  the  proceedings  had  and 
done  in  said  case;  that  after  the  entering 
of  Jnd^ent  In  said  case  an  an>eal  was  tak- 
en to  the  Snprone  Oomt  of  the  state  of  Iowa 
by  the  said  Yonng  &  Lansing,  at  the  special 
Instance  and  reqneat  of  Thomas  H.  Lamdng, 
and  that  said  appeal  was  afterwards  dismiss- 
ed by  the  Supreme  Conrt  of  the  state  <tf 
Iowa,  and  said  appeal  terminated  and  end- 
ed; that  said  Thomas  H.  lansing  ouployed 
attorneys  to  prosecute  said  appeal,  and  that 
In  all  the  defoiae  that  was  made  to  aald 
counterclaim  and  in  the  trial  of  aald  case, 
and  in  the  appeal  thereof,  aaid  Thomas  H. 
Lansing  «nployed  attorneys,  aided  and  as- 
sisted in  said  case,  and  was  personally  pres- 
ent and  had  full  knowledge  of  all  that  was 
done  ther^;  and  the  d^endant  aTers  that, 
by  reason  of  the  fact  aforesaid,  both  mem- 
bers of  the  firm  of  Young  &  Lansing,  to  wit, 
Thomaa  H.  Lansing  and  F.  AL  Young,  were 
represented  In  eaid  trial,  conducted  said  tri- 
al, and  are  hereby  concluded,  not  only  as  a 
firm,  bnt  as  indlTldaals,  by  the  said  judgment 
in  said  proceedings.  •  •  •  Defendants, 
further  answering,  state  that  by  reason  of 
the  pleadings,  and  by  reason  of  the  appear- 
ance, and  by  reason  of  penwnally  attending 
upon  said  trial,  and  testifying  therein,  and 
employing  lawyers  to  contest  the  matters  in- 
Tolred  In  said  counterclaim,  the  said  Thomas 
H.  I^nslng  was,  as  a  member  of  said  firm 
of  Young  A  Lansing.  In  court,  and  no  notice 
was  necessary  to  be  served  npon  him  or  upon 
F.  M.  Young  In  reference  to  said  connter- 
daim,  and  it  was  not  necessary  to  serve  up- 
on plaintiff  a  notice  of  the  filing  of  the  coun- 
terclaim, for  the  reason  that  the  said  Lan- 
sing, as  a  member  of  the  firm,  took  issue  up- 
on said  coanterclalm,  and  testified  therein, 
and  employed  lawj-ers  to  represent  the  said 
firm  and  the  said  lAnsIng  In  said  action. 


*  *  *  And  the  aald  dierlff  of  Utan  eamt- 
ty,  Iowa,  has  the  right  to  pursue  and  sohject 
to  the  pa^nott  of  said  judgmmt  the  Individ- 
ual  property  of  the  said  Thomas  H.  lo- 
sing." 

[4}  Badi  and  aB  of  Uie  mattm  and  Odngs 
cba^ged  against  F.  U.  Young  and  T.  EL 
lAuslng  might  very  well  have  been  done  In 
th^  capacity  as  ag«its  for  the  firm  of 
which  they  were  members,  and  the  record 
nowhore  recites  that  dther  entoed  a  per^ 
sonal  a^iMnmoe  to  the  suit  It  is  tme  that 
a  belated  tmnacript  of  the  judgment,  en- 
titled "Yonng  &  T^wrtwy  T.  Bever  Land  Co.." 
shows  an  appearance  for  the  platntUE,  Buf 
this  is  the  (mly  record  which  shows  an  ap- 
pearance for  plalntlir.  and  that  appearance 
Is  for  Young  ft  I^nslng.  A  member  of  a 
partnership  does  not  become  a  party  to  a 
suit  brought  against  a  partnership  alone,  by 
employing  counsel,  giving  testimony,  or  at- 
tending and  advising  counsel  upon  the  trial. 
And  the  same  rule  obtains,  we  think,  where 
he  Is  named  as  a  party  with  the  irartnerslii;), 
but  not  served  with  notice  of  the  suit  In 
such  cases  a  regular  appearance  is  necessary. 
Nixon  T.  Downey,  42  Iowa,  78.  It  la  true 
that  one  may  sometimes  be  bound  by  an  ad- 
judication by  giving  testimony  In  an  actioD 
to  which  he  is  not  a  party ;  bnt  this  rule  has 
no  application  here.  The  question  here  is: 
May  an  execution  issue  against  one  not  a 
party  to  a  suit  because  he  took  part  in  the 
trial  thereof?  This  Is  something  entirely 
different  from  the  question  as  to  whether  or 
not  one  may  be  bound  by  an  adjudication  In 
a  suit  to  which  he  was  not  a  party  named. 
But,  should  we  assume  that  by  reason  of  con- 
duct he  was  bound  by  the  judgment,  we  have 
here  a  denial  by  the  court  of  any  personal 
judgment  against  him,  althoui^  defoidant, 
in  Its  counterclaim,  expressly  asked  for  such 
a  judgment. 

[t]  It  may  be  that  the  judgment  mlg^t  be 
ammded  to  show  facts  differing  ficom  Its 
recitals ;  but,  however  that  may  be.  It  cannot 
be  amended  in  a  collateral  proceeding.  De- 
fendant contends  broadly  for  the  proposition, 
however,  that  a  judgment  against  a  partner' 
ship  alone.  In  a  suit  against  that  entity  and 
no  ODB  else,  may  be  enforced  by  execution 
against  the  partnoshlp  and  its  property 
through  the  seizure  and  sale  of  the  property 
of  any  indl^ual  membra  who  dmse  to  on* 
ploy  connsd,  gave  him  advice,  or  gave  testi- 
mony upon  the  trial.  We  do  not  think  this 
is  true  as  a  proposition  of  law.  Our  Code 
materially  dianges  the  rules  of  the  common 
law  upon  thla  subject.  Undw  the  Gbde  pro- 
visions. OS  is  said  in  Anderson  t.  WHaon,  142 
Iowa,  158, 120  N.  W.  077:  "In  conatmlng  this 
section,  it  must  be  borne  In  mind  Quit  at  com- 
mon law  the  liability  of  members  of  a  part- 
nersblp  was  joint,  aad  not  several,  and  that 
all  the  known  partners  were  necessary  par- 
tly defendant,  and  that  no  judgmrat  could 
be  entered  against  one  until  It  waa  entered 
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against  BiL  One  purpose  of  the  statute  was 
to  make  tibe  liability  of  partnera  seTeral  as 
weU  as  Joint  Hence  the  provision  that  an 
action  might  be  brought  against  the  partner- 
ship as  SRCb,  and  all,  or  some,  or  none,  of  the 
Individual  members  thereof.  We  think, 
therefore,  that  the  true  construction  of  this 
statute  la  that  a  plaintiff  may  loosecate  bla 
case  to  Judgment  against  the  partnership 
alone,  or  against  the  partnership  and  any 
member  thereof  which  he  chooses  to  make 
a  [MLrty,  and  that  he  can  enforce  his  Judg- 
ment against  such  defendants  without  wait- 
ing to  obtain  Jurisdiction  over  other  members 
of  the  firm,  and  without  losing  his  right  to 
proceed  in  a  new  action  on  the  original  cause 
against  'members  not  made  parties.'  If  the 
plaintiff  chooses  to  take  his  judgment  against 
the  partnership  alone,  a  Judgment  against  the 
partnership  alone  Is  all  that  ha  has.  His 
execotkuL  can  be  no  broadw  than  his  Judg- 
ment; nor  can  it  run,  without  8<»ne  special 
order,  against  any  .other  property  than  that 
tt.  the  Judgment  defendant.  If  he  derires 
an  oecution  against  tlie  proper^  of  an  In- 
dlvldaal  member  of  the  firm,  he  must  first 
obtain  a  judgment  in  some  manna.  Undo: 
the  ReTl8i<Hi  of  1860,  ho  could  obtain  It  on 
scire  facias  {uroceediiiga  If  he  had  failed  to 
obtain  it  in  the  original  proceedins-  By  sec- 
tion 3168  of  the  present  Code  he  can  obtain 
it  'by  a  new  action.*  We  must  hold,  there- 
fore, that  the  Anderson  Judgment  against 
George  W.  Wilson  &  Oo.  is  not  a  Judgment 
against  George  W.  Wilson." 

As  already  stated,  the  record  nowhere  dis- 
<do8ed  the  personal  appearance  of  either  F. 
M.  Young  or  Thos.  H.  Lansing,  and  If  it 
did  the  Judgment  was  not  against  either  In 
a  personal  capacity.  In  these  drcumstauces 
we  need  not  Inquire  whether  it  is  permissible 
in  cases  agalust  a  partuerahip  to  have  an 
execution  run,  on  a  Judgm^t  against  a 
partnership  aXaob,  against  an  Individual 
member  served  with  notice,  or  one  who  per- 
sonally appears  to  the  suit  We  may  re- 
mark here,  however,  that  If  It  be  iHvposed 
to  have  execution  agatost  a  member  of  a 
partner^p  not  made  a  party  to  the  proceed- 
ing In  any  event  it  should  affirmatively  ap- 
pear that  his  appearance  was  i>ersoDal,  and 
to  defend  against  his  [>ersonal  liability  rather 
than  in  a  representative  capacity  as  an  agent 
of  the  partnership.  If  served  with  notice  of 
a  claim  against  him  in  a  personal  capacity, 
be  must  either  defend  or  have  judgment  go 
agalDst  him  by  default,  and  In  such  case  the 
record  discloses  all  the  facts  essential  to  the 
establishment  of  personal  liability.  But  not 
eo  where  he  comes  Into  the  case  to  defend 
for  the  partnership  wbldi  is  the  only  party 
to  the  suit  Ogle  v.  &Uller,  128  Iowa,  474, 
104  N.  W.  602.  A  partnership  can  act  only 
through  one  of  the  partners,  and  a  partner, 
In  fulfilling  this  du^  as  an  agent  of  the  co- 
partnership or  of  his  copartner,  should  not 


be  held  to  a  personal  liability,  unless  It  dear- 
ly appears  that  he,  in  his  Individual  capacity, 
made  himself  a  party  to  the  suit 

These  considerations  rule  the  instant  case, 
and  it  follows  that  the  ruling  on  the  demur- 
rer was  OHrrect,  and  tlie  order  and  Jud^ent 
are  affirmed. 


BAKER  T.  OLOWSER  et  al. 
(Supreme  Ceurt  of  Iowa.    Dec.  14,  1912.) 

1.  Adoption   (|   22*)  — Inhbsttakcs  noii 
Adopted  Children. 

If  Code  1873.  %  23ffl,  authorizing  any  per- 
son competent  to  make  a  will  to  adopt  the 
child  of  another  conferring  on  it  all  the  rights, 
privileges,  and  responsibilities  pertaining  to  a 
child  bom  to  such  person  In  lawful  wedlock, 
and  section  2310,  providing  that  the  rights,  du- 
ties, and  relations  between  the  parent  and  child 
by  adoption  should  be  the  same  in  all  respects, 
includiog  the  right  of  inheritance,  as  existed  by 
law  between  parent  and  child  by  lawful  fairtb, 
authorized  an  adopting  parent  to  inherit  from 
the  adopted  child,  it  did  not  autborise  the  heirs 
of  such  adopting  parent  in  the  case  of  his  death 
to  inherit  from  the  adopted  child ;  and  hence, 
where  a  child  was  adopted  and  died  while  that 
Code  was  in  effect,  her  natural  parents  inherit- 
ed her  real  estate,  under  section  2455.  providiuK 
that  the  surviving  parents  of  one  dymg  with- 
out iasne  and  onmarried  become  vested  in  equal 
shares  with  the  real  property  of  such  child, 
and  they  were  not  prevented  from  inheriting  by 
the  fact  that  the  adopted  child  inherited  sncn 
real  estate  from  its  adopting  parent 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  S  41 ;  Dec  Dig.  S  22.*] 

2.  AnoFTiOR   (i   22*)  —  iHHBBrrANci  nunc 
Adopted  CHiioBBN. 

Acts  29th  Gen.  Assem.  c.  132,  providing 
that  as  between  an  adopting  parent  and  an 
adopted  child  the  right  of  inheritance  from 
each  other' shall  be  the  same  as  between  natur- 
al parent  and  child,  and  chapter  136,  providing 
for  inheritance  on  the  part  of  parents  by  adop- 
tion in  accordance  with  the  general  statutory 
provision  regulating  inheritance  as  between 
parent  and  child  dying  without  issue,  and  also 
providing  that  if  no  heirs  are  found  In  the  line 
of  the  adopting  parents  the  property  shall  go 
to  the  natural  parents  or  if  they  have  died,  to 
those  in  their  line  of  descent,  cannot  be  con- 
sidered as  a  legislative  declaration  that  the  law 
was  to  the  sane  effect  under  previous  statutes. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig,  $  41;  Dec.  Dig.  S  22.*] 

3.  Statutes  (8  269*)— Oonstruction- laois- 
LATiTB  Construction. 

The  Legislature  cannot  prescribe  or  indi- 
cate the  construction  of  a  previous  statute  un- 
der which  rights  have  already  vested. 

fEd.  Note— For  other  cases,  see  Statutes, 
Cent  Dig.  %  362 ;  Dec.  Dig.  S  209.*) 

4.  Statutes  (|  228*)— Gohsibuotion— Stat- 
uiobt  bxceptionb. 

Code  1807,  %  3446,  providing  that  the  pro- 
visions of  the  Code  shall  be  liberally  construed 
with  a  view  to  promote  its  objects,  was  intend- 
ed to  Dative  the  rule  that  statutes  in  deroga- 
tion of  the  common  law  are  strictly  construed, 
and  does  not  apply  in  determining  the  extent 
of  a  statutory  exception  to  a  general  statutory 
provision.  In  whicb  case  the  exception  goes  no 
further  than  the  language  fairly  warrants,  and 
beyond  that  the  general  statutory  prorisioa  ap- 
plies. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  310 ;  Dee.  Dig.  |  22a*] 
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6.  Tbnakot  tw  GoifuoN  (I  IB*)— Adtebsb 
PossBanoir— Acts  OoirsTmmNa. 

Where  a  cotenant  In  poBsenion  made  no 
public  and  notorioas  assertion  of  ri^t  to  the 
entire  property,  and  the  tenant  out  of  posees- 
Bion  did  not  know  that  ImproTemente  on  the 
land  were  being  made  under  a  hostile  claim, 
limitations  did  not  run  in  favor  of  the  twant 
in  possession. 

[Ed.  Note.— For  other  casea  see  Tenancy  In 
grmmon.  C3eat  Dig.  H  42^;  Dec.  Dig.  | 

Sherwin  and  Etrans*  JX,  dtssentio^ 

Appeal  from  District  Obvrt,  Page  Ooimty; 
A.  B.  Thomeli,  Judge. 

In  an  action  for  partition  of  certain  real 
property  between  the  widow  and  heirs  of  W. 
S.  Baker,  deceased,  who  was  alleged  to  bare 
died  seised  of  such  property,  the  court  was 
asked  to  decree  that  defendants  Leander  W. 
Galhoon  and  his  wife,  Polly  Calhoon,  bad  no 
interest  in  said  property.  By  way  of  re- 
sistance to  the  relief  thus  asked,  Leander  W. 
Calhoon  alleged  that  as  the  father  of  one 
Hattle  Calhoon,  deceased,  who  died  seised 
of  an  interest  in  the  property  as  coheir  by 
adoption  with  W.  S.  Baker  of  David  P.  Ba- 
ker, father  of  said  W.  S.  Baker,  he  acquired 
title  to  one-half  of  such  Interest  In  the  prop- 
erty of  David  P.  Baker.  The  court  held  that 
Leander  W.  Calhoon  acquired  no  Interest 
In  the  property  through  bis  daughter,  Hattle 
Calhoon,  by  reason  of  her  adoption  by  David 
P.  Baker,  and  from  such  decree,  Leander 
W.  Calhoon  and  his  wlf^  PoUy  Calhoon,  ap- 
peaL  Reversed. 

W.  B.  Oray  and  H.  W.  Frldfc,  both  of  Rock- 
well City,  for  appellants.  H.  H.  Scott  and 
Parslow  ft  Peters,  all  of  Clarlnda,  for  appel- 
lee. 

McOLAIN,  a  J.  As  between  the  plaintiff 
who  la  the  widow  of  W.  S.  Bak»r,  and  the 
defendants  (other  than  Leander  W.  Calhoon 
and  his  wife),  who  are  alleged  to  hare  In- 
tereets  In  the  property  In  controversy  as 
the  heirs  of  W.  S.  Baker,  no  issue  is  present- 
ed on  this  record.  The  sole  question  for 
determination  Is  whether  Leander  W.  Cal- 
hoon has  an  Interest  therein,  growing  out 
of  facts  which  will  now  be  stated  only  so 
far  as  they  are  necessary  to  show  what  the 
Issue  decided  by  the  trial  court  really  was. 
'  In  1885,  David  P.  Baker  died  seised  of 
the  land  in  controversy.  Prior  to  his  death, 
he  adopted  as  his  child,  by  articles  properly 
executed  and  filed,  one  Hattle  Calhoon,  Issue 
of  a  marriage  between  his  daughter  Frances 
and  the  defendant  Leander  W.  Calhoon,  who 
in  the  meantime  had  been  divorced  from  his 
wife,  Frances,  and  had  gone  to  another  state 
to  reside,  and  had  there  remarried.  David 
P.  Baker  left  surviving  him  Ave  children  and 
also  his  adopted  child,  Hattle  Calhoon,  and 
it  hi  agreed  that  this  adopted  child  became 
an  owner,  by  virtue  of  her  adoptive  rela- 
tionship to  the  deceased,  of  a  one-sixth  in- 


terest in  the  proper^  In  controversy.  By 
various  conveyances,  W.  8.  Baker,  one  of 
the  children  of  David  P.  Baker,  acquired  tbe 
interests  of  his  natural  brothers  and  sisters 
and  died  seised  of  the  land  In  controvwsy, 
subject  only  to  the  interest  ther^  If  any, 
of  Leander  W.  Calhoon,  as  tatbsr  of  Hattle 
Calhoon,  who  had  died  in  the  meantime. 
The  mother  of  Hattle  Calhoon  also  snrvlTed 
her  and  is  still  living  (divorced,  as  already 
indicated,  from  the  father) ;  but  her  Interest, 
if  any,  in  the  estate  of  her  dau^ter,  bas 
passed  to  W.  S.  Baker  by  conveyance^  The 
plaintiff,  as  widow,  and  the  other  d^endants, 
as  heirs  through  W.  S.  Baker,  now  daim 
the  property  under  W.  S.  Baker,  and  seek 
to  quiet  the  title  thereto  as  against  any 
claim  of  Leander  W.  Calhoon,  contBndIng; 
First,  that  said  Galhoon  acquired  no  Interest 
by  reason  of  hla  relationship  to  bis  daotfitw 
Hattle  Oalhoon;  and,  seotmd,  that  if  any 
intwsBt  ever  passed  to  him  1^  virtue  of  mcb 
relationsh^,  it  is  now  baned  1^  tiie  adwae 
possession  <k  W.  8.  Baker  and  those  rtaimiHg 
under  him. 

[1]  I.  The  ftnt  question  pwentefl  toe  <mr 
determination  under  this  record  Is  wbetber 
<m  the  death  of  Hattle  Calhoon,  seised  of  a 
one-sixth  interest  in  ttie  property  In  oontxo- 
versy  by  virtue  of  her  adoption  by  David  P. 
Baker,  tb^  father  at  W.  S.  Bato,  imdor 
whom  the  other  parties  to  the  case  claim  ti- 
tle, the  Interest  of  said  Hattle  Calhoon  pass- 
ed to  her  natural  father  and  mother  in  equal 
shares,  or  whether  it  passed  to  the  oOmt 
heirs  of  David  P.  Baker,  her  adopted  father. 
Or,  to  state  the  question  more  cxmcreteilT.  It 
is  this:  On  the  death  of  an  adopted  childL 
dying  without  issue  and  unmarried,  does  the 
property  Inherited  by  sndh  cbUd  from  the 
adopting  parent,  who  has  In  title  raeanttme 
died,  pass  to  the  natural  parents  of  soch 
adopted  ^Id? 

By  the  statutory  provisions  in  this  state 
regulating  the  descent  of  real  property,  which 
provisions  contain  no  specific  reference  to 
cases  of  adoption,  the  survivlttg  parents  of 
one  who  dies  without  issue  and  unmarried 
become  vested  In  equal  shares  with  all  the 
real  property  of  which  their  child  dies  seised : 
and  HatUe  Oalhoon  did,  In  fact,  die  seised 
of  a  one-sixth  undivided  Interest  in  the 
property  in  controversy.  See  section  2455  of 
the  Code  of  1873,  which  was  in  force  at  the 
time  of  the  death  of  Hattie  Calhoon,  and 
which  remains  unchanged  in  effect  in  the 
present  Code  as  section  3379.  Therefore,  un- 
less the  statutory  provisions  with  reference 
to  adoption  prevent  this  result,  Leander  W. 
Oalhoon  is  vested  with  a  one-half  undivided 
intwest  In  the  one-sixth  undivided  Interest 
in  the  property  In  controversr  of  which 
Hattie  Calhoon  died  seised. 

The  statutory  provisions  as  to  adoption 
which  were  in  force  when  the  adoption  took 
place,  and  at  the  death  of  Hattie  Oalhoon, 
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declared  that  any  penon  competent  to  make 
a  will  might  adopt  tbe  child  of  another,  "con- 
ferring thereby  upon  such  child  all  the  rights, 
privileges,  and  responBlbllltles  which  would 
pertain  to  the  child  If  bom  to  the  person 
adopting  In  lawful  wedlock,"  and  that  upon 
the  execution,  aeknowledgmoit,  and  filing  for 
record  of  the  Instmm^t.oC  adoption,  "the 
rights,  duties,  and  relatlona  between  the  par- 
ent and  child  by  adoptitm,  shall,  thereafter, 
In  all  respects,  including  the  rl^t  of  inher- 
itance, be  the  same  that  exist  hj  law  be- 
tween parent  and  <dkild  by  lawtnl  Mrth." 
See  Code  of  1873,  H  280T.  2810l 

TTndOT  these  statutory  proTlslons,  this  court 
expnaHj  refosed  to  decide.  In  Burger  t. 
Frakeo,  67  Iowa,  460,  4S0,  28  N.  W.  746,  25 
N.  W.  738,  whether,  on  the  death  of  an 
adopted  diild,  the  adopting  parents  BurrlT- 
Ing  became  the  hein  of  such  child  nndw  the 
goieral  statntes  of  inheritance,  leavlxig  it  an 
open  question  whetb«  the  adopting  parents 
or  the  natural  parmta  Inherited  from  the 
adopted  child  whom  they  survive.  In  Ohehak 
Battles,  1S8  Iowa,  107, 110  N.  W.  880,  8  L. 
&  A.  (N.  a)  118a  12  Ann.au.  140,  the  court 
treated  thequestlfmofttierli^t  of  inheritance 
from  the  adopted  cihUd,  as  between  the  surriT- 
Ing  foster  parents  and  natural  parents,  as  still 
open,  with  the  suggestion  that  the  authorl- 
tiee  In  othor  states  are  not  harmonious,  al- 
though In  the  meantime  the  Code  of  1807  had 
been  enacted,  in  section  8258  of  which  the 
piOTisions  of  section  2800  of  Uie  Code  of 
1873  had  been  snbstanUally  Incorporated, 
with  the  omission,  however,  of  any  express 
reference  to  the  right  of  inheritance.  It  la 
probable  that  the  omission  of  spedflc  refer- 
ence to  rights  of  Inheritance  as  between  the 
adopting  parent  and  the  adopted  child  indi- 
cated no  intention  to  modify  the  statutory 
provision  as  It  previoasly  stood,  for  the  C!ode 
Commissioners  declare,  in  effect,  that  no 
'  change  In  the  law  was  Intended.  See  Code 
Commissioners'  Report  1896,  p.  93. 

[2]  But  it  is  contended  for  appellants  that 
there  has  been  recently  a  legislative  Inter- 
pretation of  the  previously  existing  statutory 
law  on  this  subject  by  the  enactment,  in 
1002,  of  the  statute  amending  Code,  |  3253, 
by  adding  the  provision  that,  as  between  the 
Adopting  parent  and  adopted  child,  the  right 
of  inheritance  from  each  other  shall  be  the 
eame  as  between  natural  parent  and  child  (20 
Q.  A.,  c.  182),  and  another  statute  providing 
for  an  inheritance  on  the  part  of  the  par- 
ents by  adoption  in  accordance  with  the  gen- 
eral statutory  provision  regulating  inher- 
itance as  between  a  parent  and  a  child  dying 
without  Issue,  with  the  added  provision  tha^ 
If  no  heirs  are  found  in  the  line  of  the  adopt- 
ing parents,  the  prop^ty  of  the  deceased 
shall  go  to  the  natural  psrenta,  and,  in  case 
tbey  have  died,  then  In  their  line  of  descent 
(29  G.  A.  c  186).  There  Is  certainly  some 
force  in  this  argument  If,  under  the  exist- 
ing statutory  proTisions,  tbe  property  of  an 


adopted  child  would  go  to  Its  adopting  par- 
ents or.  In  case  they  wwe  already  deceas- 
ed, to  their  heirs  to  the  excloslon  of  the 
natural  parents  and  their  heirs,  then  there 
was  no  occasion  for  the  additional  legislation 
to  effect  the  purpose  accomplished,  save  in  bo 
far  as  it  was  desired  to  provide  for  an  in- 
heritance by  the  natural  parents  or  their 
heirs  In  the  event  that  no  heirs  In  the  line 
by  adoption  were  found.  However  this  may 
be,  the  fact  that  the  Legislature  saw  fit,  in 
1902,  to  e^ressly  provide  toe  the  descent 
of  the  property  of  the  adopted  child  In  the 
adopting  line,  does  not  constitute  a  legisla- 
tive declaration  that  the  previous  statute 
on  the  subject,  wbidi  by  its  terms  dedared 
only  the  relations  between  the  adopting  par- 
eat  and  the  adopted  child,  had  that  effect 

[I]  It  ia  plainly  not  competent  for  the  L^- 
islature  to  prescribe  or  Indicate  the  construc- 
tion of  a  prerioos  statute  imder  which  rights 
have  already  vested. 

In  the  absmtce,  tbert£on,  of  any  control- 
ling omstmctlon  as  to  tbe  statute  in  Ques- 
tion BO  t&r  as  It  relateB  to  tlie  rights  of  the 
h^rs  of  David  P.  Baker  to  inherit  the  in- 
terest in  his  estate  whidi  passed  to  Hattie 
Galhoon  by  virtue  of  her  adoption,  we  look  to 
the  decisions  In  other  states  relating  to  tiie 
construction  of  similar  statutes  so  far  as 
they  bear  on  tlie  question,  and  we  find  the 
weight  of  autliorlty  to  be  to  this  effect:  That 
the  general  statutes  ot  inheritance  are  modi- 
fled  and  set  aside  1^  statutes  regulating  tbe 
effect  of  adoption  only  so  far  as  there  is  some 
specific  lorovislon  in  the  statutes  for  adoption 
inconslBtent  with  the  application,  In  such 
cases,  of  the  general  Inheritance  statutes. 
Relnders  v.  Koppelmann,  68  Mo.  482,  80  Am. 
Rep.  802;  Upson  v.  Noble,  35  Ohio  St  6^; 
Hole  V.  Robblns,  68  Wis.  614,  10  N.  W.  617; 
Bamhizel  v.  Ferrell,  47  Ind.  835;  Glarkson 
V.  Hatton,  143  Mo.  47,  44  S.  W.  761,  39  L. 
R.  A  748,  65  Am.  St  Rep.  635;  Eeegan  v. 
Gteraghty,  101  111.  26;  White  v.  Dotter,  73 
Ark.  ISO,  83  S.  W.  1062. 

[4]  To  bpply  such  a  rule  In  ttie  construction 
of  our  own  statutes  is  not  in  violation  of  the 
requtrenirat  of  our  Code  (section  3446)  that 
Its  provisions  "shall  be  liberally  construed 
with  a  view  to  promote  its  objects."  That 
language  is  used  only  to  negative  tbe  rule 
of  the  common  law  that  statutes  In  deroga- 
tion thereof  are  to  be  strtctly  construed  and 
not  with  reference  to  the  rule  of  construc- 
tion to  be  applied  in  determining  the  extent 
of  a  statutory  exception  to  a  general  statu- 
tory provision.  Of  course,  the  exception  goes 
no  further  than  the  language  used  In  pro- 
viding for  It  will  fairly  warrant,  and  It  must 
be  presumed  that,  beyond  the  scope  of  the 
exception  thus  provided  for,  the  geaeal  stat- 
utory provision  shall  apply. 

From  our  own  deddons  some  illustrations 
pertinent  to  tbe  general  subject-matter  may 
be  gathered.  In  the  case  of  Bstate  of  Sun* 
derland,  60  Iowa,  782,  18  K  W.  66S,  it  was 
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that  under  an  adoption  la  another  state 
by  wblch,  under  the  statutes  of  that  state, 
the  adopted  <diUd  became  entitled  to  Inherit 
from  the  adopting  parents,  such  child  was 
not  entitled  to  inhoit  through  sudi  adopt- 
ing paroits  by  right  of  representation.  And 
In  Wagner  t.  Yamer,  SO  Iowa,  632,  we  held 
that  a  child  by  adoption  does  not  cease  to 
be  the  diUd  of  Uie  natural  parent  and  en- 
titled to  inherit  from  such  parent,  the  nec- 
essary implication  b^g  that  the  fact  of 
adoption  does  not  deprive  the  natural  parent 
of  the  right  to  Inherit  from  such,  child.  In 
that  case  the  court  suggests  that  "heirship 
is  not  a  natural  but  a  statutory  right,  arbi- 
trary and  general,  and  therefore  exceptional 
cases  of  apparent  hardship  or  inequality 
must  occasionally  occur."  The  only  cases 
cited  for  appellee  which  seem  to  run  counter 
to  the  weight  of  authority,  as  above  Indicat- 
ed, are  those  of  Humphries  v.  Davis,  100 
Ind.  274,  50  Am.  Rep.  788,  and  Paul  v. 
Davis,  100  Ind.  422.  In  which  it  is  held  that 
the  property  inherited  by  an  adopted  <^ld 
from  the  adopting  parent  does  not,  on  the 
death  of  such  child,  pass  to  its  natural  par- 
ents, but  goes  to  the  praaons  who  would 
have  inherited  it  had  the  adopted  dilld  been 
the  natural  child  of  the  adc^ting  parents. 
That  Is  to  say,  so  far,  at  least,  as  property 
Inherited  from  the  adopted  parent  la  con- 
cerned, the  rules  of  inheritance  are  exactly 
the  same  as  tiiose  wliich  apply  to  a  natural 
cMli.  But  our  statute  does  not  so  provide, 
and  to  give  It  such  construction  would  be 
pure  Judicial  legislation.  As  indicated  in 
tbe  case  of  Estate  of  Sunderland,  supra,  the 
adopting  dkUd  does  not  become  In  law  the 
natural  clilld  of  die  adopting  parent  for  all 
pnrpoaee  unless  fb»  statute  so  provides,  and 
the  statute  cannot  be  enlarged  or  extended 
is  its  scope  beyond  the  legal  effect  of  the 
language  used.  The  Uieory  of  the  two  In- 
diana casesr  last  aboTe  dted,  Is  that;  for  the 
purpose  <tf  effecting  natural  Jnstice,  the 
adopted  diild  may  he  treated  aa  having  a 
different  status  with  reference  to'  propertjr 
inherited  from  Oie  adopting  parents  ^  than 
Oiat  whldi  attacdies  to  It  wltb  refnoice  to 
pnverty  iidierited  from  the  natoral  paxaita ; 
for  the  court  apparently  realises  the  absurdi- 
ty of  holding  that  property  inherited  from 
the  natural  parent  (SQ<dk  right  oS  Inholtance 
cmtlnulng  to  exist  under  the  general  stat- 
ute notwithstanding  the  provlslmis  of  tiie 
statute  as  to  adoption)  shall  go,  on  th»  death 
of  the  child,  to  the  adopting  parmta  ck  tbsix 
heirs,  rathOT  than  to  the  heini  in  the  natoral 
line.  The  Indiana  court  attanpts  to  sustain 
this  anomalous  distinction  between  property 
inherited  from  the  ad<9ted  parent  and  that 
Inherited  from  the  natural  parent  by  ref- 
erence to  rules  of  the  civil  law.  Without 
dlscusslDg  the  peculiar  relation  arising  by 
adoption  under  the  dvil  law,  it  Is  sufficient 
to  say  that  the  relation  arising  by  adoption 
la  defined  and  determined  by  our  own  stat- 


utes, and  it  cannot  be  assnmed  that  the  Leg- 
islature intended  that  they  should  be  con- 
strued in  accordance  with  dvil  law  rules. 
In  Reinders  v.  Eoppelmann.  supra,  the  Su- 
preme Court  of  Missouri  discussee  the 
dvil  law  status  arising  by  adoption,  and 
points  out  that  the  statutes  of  that  state, 
quite  similar  In  ^elr  graieral  provisions  to 
those  of  this  state,  describe  the  rights  aris- 
ing by  adoption  as  quite  different  from  those 
which  result  from  adtq^tlon  under  ttie  dvil 
law. 

The  attempt  to  introduce  a  peculiar  rule 
of  descent  for  proper^  acquired  by  the  adopt- 
ed child  from  the  adopting  parents  might 
seem,  in  particular  cases,  to  be  more  in  ac- 
cordance with  our  general  notions  of  natural 
Justice.  Such  rule  would,  however,  not  only 
be  without  statutory  authority,  but  in  many 
cases  would  unnecessarUy  lead  to  the  great- 
est confudon  in  its  application.  Suppose  the 
adopted  child  should  for  many  years  out- 
live its  adopting  parent  and  also  Its  natural 
parent,  having  by  Inheritance  derived  prop- 
erty from  each,  and  having  also  accumulated 
property  of  Its  own.  How  could  any  court 
undertake  to  determine  what  portion  of  the 
estate  finally  left  by  such  child  should  go  to 
hdrs  in  the  line  of  the  adopting  parent  and 
what  portion  should  go  to  heirs  in  the  nat- 
ural Une?  Suffice  it  to  say  that  our  statutes 
fix  a  general  rule  of  inheritance,  and  that 
the  statutory  provisions  as  to  adoption  mod* 
If^  that  general  rule  only  in  specific  respect 
Dven  if  we  should  hold  that  the  adopting 
parent  is  by  statute  the  heir  to  the  adopted 
dilld  dying  without  issue  or  snrviTtnc  vonset 
still  we  would  find  no  anthority  In  the  stat- 
ute for  holding  that  tb»  hsin  of  the  adopttng 
parent  are  tb»  hdrs  of  Uie  deceased  adopted 
diild.  The  statute  in  ita  broadest  intupreta- 
tion  only  attempts  to  flz  die  rdatlMi  between 
die  adopted  diild  and  die  adopting  parent; 
It  does  not  attonpt  to  inttcate  who  are  to 
be  regarded  as  the  hdrs  at  the  adc^ited  Aild 
If  the  adopting  parut  is  deceased.  Heir- 
ship, nndor  sndi  drcnmstances,  must  be  de- 
termined from  the  genual  statutory  prori- 
sUws  as  to  inheritance. 

tf]  IL  TtM  amtimtim  for  appellees  Oiat 
W.  S.  Baker,  nnder  whom  th^  claim,  hdd 
the  property  in  controvway  adversdy  to  any 
r^t  of  appellanta  derived  from  dielr  daugh- 
ter Hattte  Calhoon,  and  that  ancb  adverae 
possession  has  continued  in  appellees  so 
that  the  rights  of  anidlants  are  barred  by 
the  statute  ot  lindtatimu,  la  not  sanpOTted 
by  the  record.  It  la  conceded  that,  irtwn 
W.  8.  Baker  first  took  posaeeslott  of  tlie  land 
In  controversy  as  one  of  the  hdrs  of  Darid 
P.  Baker,  he  was  a  toiant  In  common  wiOi 
the  other  heirs,  including  Hattie  Galhoon. 
as  heir  by  adoption,  and  that  ahe  then  wss 
entitled  to  a  one-sixth  interest  In  the  prop- 
erty. The  only  claim  of  an  assertion  of 
hostility  to  her  title  and  that  derived  by 
her  natural  father  from  her  on  her  death  is 
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based  upon  improTements  made  on  the  land 
by  W.  S.  Baker  daring  his  Ufeama  Now  it 
ap[>ear8  from  the  testimony  of  plaintiff  her- 
self (widow  of  W.  S.  Baker)  that  her  hus- 
band first  went  Into  poesesalon  of  the  land 
in  controTersy  as  tenant  of  his  father,  and 
that  he  continued  to  occupy  the  land  as  ten- 
ant after  bis  father's  death  and  until  the 
death  of  bl8  mother,  and  that  the  Improve- 
ments relied  upon  were  made  before  his 
mother's  death.  However  this  may  be,  there 
is  no  evidence  that  IJeander  W.  Calhoon, 
after  ttie  d«itb  of  his  daughter  Hattie,  had 
any  knowledge  of  the  ma  king  of  any  Im- 
provements under  an  assertion  by  W.  S.  Bak- 
er of  hostile  title  to  the  share  of  Hattie, 
and  It  Is  admitted  that,  so  long  as  Hattie 
lives,  her  right  to  an  interest  tn  the  property 
was  not  toiled  by  any  hostile  possession.  So 
ftur  as  we  can  discover  in  the  record,  there 
was  no  public  and  notorious  assertion  of 
right  to  the  oitlre  property  on  the  part  of 
W.  8.  Baker  to  the  exclusion  of  the  interest 
of  HaWe  until,  after  bavlng  acquired  by  con- 
T^ances  ttm  interest  of  bis  other  ccAelrs, 
he  executed  a  mortgage  on  the  premises  In 
1904,  which  was  then  recorded.  Conceding 
that  the  recording  of  this  mortgage  coiutitnt- 
ed  notice  to  Leander  W.  Calhoon  of  the  as- 
BKtlon  of  a  hostile  title  so  far  as  his  in- 
terest In  ttie  property  was  concerned,  it  is 
euffl<dent  to  say  that  ten  years  tiom  such  as- 
sertion of  a  hostile  title  had  not  elapsed 
when  this  action  was  brought  and  Leander 
W.  Calhoon  Interposed  bis  claim  of  an  in- 
terest by  Inheritance  from  his  daughter. 
Counsel  for  appellees  rely  oitirely  upon  the 
cane  of  Hanson  v.  Qallas^er.  134  N.  W.  421, 
In  anntort  of  th^r  contention ;  but  reference 
to  that  case  shows  that  it  in  no  way  sup- 
ports the  claim  made  for  it  It  was  there 
expressly  held  that  possession  was  not  taken 
as  cotenant,  but  under  an  absolute  and  ex- 
clusive claim  of  right 

The  decision  of  the  trial  court  Is  there- 
fore reversed. 

BHBBWIN  and  DTAK8,  JJT.,  dissent 


8TATB  V.  BAKER, 
(Supreme  Court  of  Iowa.    Dec.  14,  1912.) 
HoinciDE  (S  364*)— PnivismiBKT— BxcEBSiva 

PUITISHUENT. 

Where  acctued  and  decedent  quarreled  In 
a  building,  and  came  oat  into  the  street,  de- 
cedent considerably  the  better  man,  backing 
away,  followed  by  accused,  who  Buddenly  pick- 
ed up  a  piece  of  board  and  struck  decedent  on 
the  head,  Infilctlug  a  fatal  injury,  the  sentence 
of  imprisonment  on  conviction  of  accused  ol 
murder  In  the  second  degree  will  be  reduced  to 
16  years. 

[Gd.  Note. — For  other  cases,  ses  Homicide 
Cent  Dig.  I  731 ;  Dec  Dig.  |  864.«] 

On  reheaidng.  Overruled. 

T<a  tonat^  o^nlon,  see  186  N.  W.  1097. 


Wade,  Dutcher  &  Davis,  of  Iowa  City,  for 
appellant  Geo.  Cosson,  Atty.  Qvi^  and  John 
Fletdier,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  On  the  consideration  of 
appellant's  [tetltlon  for  rehearing,  the  court 
Is  of  the  opinion  that  the  sentence  be  re- 
duced to  16  years,  and  it  is  so  ordered;  other- 
wise^ the  petttion  for  rehearing  la  overruled. 


KELLET  V.  DRAINAGE  DIST.  NO.  60  IN 
GRBGNB  COUNTY  et  aL 
(Supreme  Court  of  Iowa.    Dec  12.  1912.) 

1.  Dbaihs    (§  S2*)~AB8BS8HEirra— Apfbal— 
Questions  Raised. 

Where  no  appeal  is  taken  from  the  findings 
of  the  board  of  supervisors  overruling  objec- 
tions to  the  establishment  of  a  drainage  dis- 
trict, only  those  questions  whidi  affect  the  au- 
thority of  the  board  to  act  and  those  bearing 
on  the  assessments  are  raised  by  appeal  from 
an  order  confirming  the  assessments. 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  {§  81,  88-87;  Dec  Dig.  ji82.*] 

2.  Dbainb  (I  14*)  —  Debcbiftions  or  Dia- 

TBIOTS-^UaiBDICTION. 

Where  a  petition  for  the  establlshmeat  of 
a  drainsge  district  merely  referred  to.  and 
adopted  descriptions  contamed  in  the  petition 
for  the  establishment  of  another  district  which 
covered  exactly  the  same  territory,  so  that, 
when  foUowed  np,  It  would  enable  an  engineer 
to  ascertain  the  lands  intended,  it  was  not  so 
defective  as  to  render  all  subsequent  proceed- 
ings void  under  Code  Supp.  1907,  S  1989a2. 
providing  that  the  district  be  described  by 
metes  and  bounds. 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  II  5,  6;  Dec  Dig.  1 14.*] 

3.  DBAINS    (I  16*)— EBTABUSHlfXNT~1^3BI- 

TOBT  Included. 

A  drainage  district  may  be  established  cov- 
ering precisely  the  same  territory  as  one  pre- 
viously organized  for  the  purpose  of  enlarging 
the  ouUet  under  Code  Supp.  1907,  §  1089a20. 
permitthie  establishment  of  a  new  district  cot- 
ering  and  Indudlng  an  old  district,  if  the  old 
distnct  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent.  Dig.  II  7-10;  Dec  Dig.  |  15.*] 

4.  Dbains  (I  62*)— Repair— Enlaegino  Otit- 
ic. 

Under  Code  Supp.  1907,  |  19S9a21,  relat- 
ing to  repur  of  drains,  the  outlet  may  be  en- 
largsd  hy  widening  and  deepening  the  existing 
dltoi,  or  excavating  another  parallel  with  It 

[Ed.  Note.— For  other  cases,  see  Drains, 
Ceut  Dig.  1  63;  Dec  Dig.  |  62.*] 

6.  D&AINS  (8  82*)— ECRABLIBBMIirT— RiFOBT 

OF  EnGINEEB. 

Where  a  drainage  district  was  being  estab- 
lished covering  the  same  territory  as  one  pre- 
viously estabhshed,  the  engineer  still  having 
the  field  notes,  a  new  survey  was  not  neces- 
sarr,  and  a  report  which  did  not  state  the  ele- 
vations nor  the  names  of  the  owners  of  tracts 
of  lands  nor  describe  them,  accompanied  bf  tiie 
map  which  had  accompanied  the  report  of  the 
old  district  with  red  dots  clearly  identi^ing  the 
new  roote,  although  informal,  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Dralna, 
Cent  Dig.  SI  80-33;  Dec  Dig.  |  32.*] 

6.  DbAINS  (I  32*)— ImPBOVEMENTS— EXPEBTS. 
The  board  of  supervisors  in  establishing 

drains  is  limited  to  the,  adoption  of  a  plan  rec- 
ommended by  an  engineer  as  practicable,  de- 
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slrable  and  Uksly  to  be  effident,  and,  before 
ordei^i  an  improrement,  It  must  cooform  rab- 
BtantlaUr  wltti  the  plaa  lecommended  fc^  an  ex- 
pert. 

[Bd.  Note.— For  other  caeea.  lee  Draiiii» 
Gent  Dig.  H  80-38;  De&  ^UgTl  82.*] 

7.  DBAim   (S  14*)— ItoOBT  OF  Enoinke»— 

Notice. 

The  fact  that  the  report  of  an  engineer  on 
the  eatablishmeot  <^  a  drainage  district  omitted 
the  description  of  each  tract  and  nemee  of  the 
owners,  as  exacted  bj  Code  Snpp.  1907^  S 
1989a2,  which  was  for  the  purpose  of  semng 
notice  on  them,  is  not  jarisdlctional,  and  one 
who  appeared  both  in  resletance  to  the  eetab- 
llshment  of  the  dlatrict  and  to  challenge  the 
aasessmente  was  not  i»rejndlced. 

[Ed.  Note.— For  other  caaea,  see  Drains, 
Cent  Dig.  81  6.  «;  Dec.  Dig.  |  14.*] 
6.  Dbains  (I  14*)— iKPEOTOiBiriB— Noma— 

Damages. 

In  a  proeeedinff  to  eatabUah  a  drainage 
■dlatrict,  the  service  of  notice  of  the  hearing  of 
the  petition  and  claims  for  damages  prior  to 
the  adoption  of  the  plan  recommended  by  the 
engineer  was  not  fatal,  where'  the  board  did  in 
fact  approve  the  plan. 

[Ed.  Note.— IV>r  other  caaea,  aee  Drains, 
•Gent.  Dig,  H  6,  6;  De&  Di«.  |  U.*] 

-9.  Dbainb   (I  14*)  — Apfbai.  — Bjoobdibs  — 

"Waivbb. 

The  only  remedy  of  an  owner  of  lands 
made  a  party  to  the  bearing  on  petition  for  the 
eatablishment  of  a  drainage  dlatrict  is  by  ap- 
peal to  the  district  court,  and  a  failure  to  avail 
himaelf  of  that  remedy  la  waiver  of  all  other 
•remedlea  under  Code  Supp.  1907,  i  1980a46. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  IS  6,  6;  Dee.  Dig.  1 14.*] 
10.  DBAIRB  (|  71*)— AbBB881CERT»— Benetits. 

New  drams  which  relieved  the  main  drain 
'In  a  ayatem  by  furnishing  an  additional  outlet 
was  of  some  benefit  to  all  the  lands  trlbutory 
^tiiereto,  though  they  did  not  tondi  such  landa. 

[Ed.  Note. — For  other  cases,  see  Drains, 
■Cent  Dig.  &  74;  Dec  Dig.  9 

U.  DsAins  (I  72*)— AssEsaiCBnTS— Oussin- 

OATioH— Methods. 

Slight  variances  from  the  method  prescrib- 
■ed  for  the  classl0cation  and  assessment  of  lands 
for  drainage  purposes,  unless  prejndlce  results, 
are  Immaterial. 

PEDd.  Note^For  other  cases,  see  Drsins, 
•Cent  Dig.  I  75;  Dec  Dig.  f  72.*] 

12.  Dbains  (8  71*)— AesESsuENTS— Benefits 

—Intent  of  Iaqisiatukb. 

Even  though  assessments  exceeding  bene- 
:fits  might  be  authorized  by  the  Legislature, 
such  waa  not  its  intention  in  enacting  the  drain- 
age laws  of  this  state. 

[Ed.  Note.— For  other  cases,  sat  Drains, 
Cent  Dig.  I  74;  Deo.  Dig.  1 71?] 

Appeal  from  District  Court,  Greene  Coun- 
ty; M.  Ei.  Hutchinson,  Judga 

.^nieftl  by  the  ezecntors  ct  Oie  artate  of 
James  D.  Kelley,  deceased,  from  aBaeasmaits 
jEor  drainage  improTements  resulted  in  the 
approval  of  such  assessments  as  made  by 
the  board  of  snperrlBorB.  The  executor  ap- 
peals. Affirmed. 

W.  W.  Turner,  of  Grand  Junction,  and  J. 
A.  Henderson,  of  Jefferson,  for  appellant 
Wilson  &  Albert,  of  Jefferson,  for  appellees. 

LADD,  J.  Drainage  district  No.  8,  con- 
taining 24  40-acre  tracts  situated  In  sections 


S,  4,  9,  and  10,  In  towndilp  88  of  range  29 
W.,  of  the  Sth  P.  Bl,  in  Greene  county,  Iowa, 
waa  established,  and  the  InqiroTemait  con- 
templated was  completed  In  1906.  On  May 
38;  1909.  the  members  of  the  town  cooncU 
of  Grand  Junction  and  many  oOien^  after 
calling  attention  to  ttie  InsuffldaieT  of  the 


Improvement,  and  declaring  that  it  did  not 
carry  off  the  water  or  adequately  drain  a 
part  of  Grand  Junction,  prayed  tiie  board  of 
superriaora  of  Greene  county  to  gtve  tiie 
matter  conslderatloiL  Thereupon  the  board 
directed  the  engineer  who  had  planned  said 
Improvements  to  Investigate,  which  he  did, 
and  in  his  report  recommended  tbat  addition- 
al tile  be  laid  to  carry  off  the  surplus  water. 
Later  Geo.  Bice  and  others  filed  a  petition 
reciting  that  the  Improvement  In  district  No. 
S  had  proved  insnffldent  to  drain  the  lands 
necessarily  tributary,  and  requested  the  board 
for  the  establishment  of  a  new  drainage 
district  "covering  and  including  the  said 
district  No.  three  (3)  and  for  the  purpose  of 
living  a  description  of  the  land  in  said 
district,  and  the  character  thereof,  these  pe- 
titioners make  all  the  auctions  In  the 
original  petition  filed  for  the  establishment 
of  said  district  No.  three  (3)  a  part  of  this 
petition  by  refer^ce,  with  the  same  effect 
as  if  copied  and  set  out  herein,  and  these 
petitioners  ask  that  a  new  tile  ditch  or  drain 
be  laid  or  constructed  in  said  district,  com- 
mencing at  the  line  of  the  present  tUe  drain 
therein,  and  connecting  with  the  same  at  a 
point  at  or  about  25  rods  south  of  tihe  coiter 
of  section  four  township  elgh^-three  (8$ 
north,  of  range  twoity-uine  (20)  west  of  the 
6th  P.  M.,  and  extending  thence  In  a  ffmoal 
northeasterly  direction,  and  fallowing  ap- 
proximate the  course  of  the  tile  drain  now 
in  and  constructed  nndor  the  proceedings  in 
said  dlstrlce  number  three  0),  at  an  aTerage 
distance  of  about  tme  hundred  ClOO)  feet 
nortlL  and  west  of  the  aame  acroaa  the  east 
half  of  said  section,  and  also  acroaa  the 
northwest  forty  <4(^  acres  of  aectton  three 
(3)  In  said  township  and  rang^  and  cnwring 
the  right  of  way  of  the  CSilcago  &  North- 
western Railway  Company's  ri^t  of  way  at 
a  point  about  thlrty-flve  rods  east  of  ttie 
west  line  of  said  section  three,  and  t^mlnat- 
ing  and  outletting  in  an  open  drain  on  the 
public  highway  Immediately  north  of  the 
point  where  the  same  is  asked  to  cross  said 
railway  right  of  way,  the  same  to  follow  In 
general  and  approximately  the  course  of  the 
iiatural  drainage  over  the  laud  to  be  crossed 
thereby,  as  may  be  found  most  practicable 
by  the  engineer  In  charge,  also  to  connect  at 
the  upper  end  thereof  with  such  branch  or 
branches  of  the  said  improvemmt  now  in 
and  forming  a  part  of  said  district  number 
three  as  may  by  such  engineer  be  found  most 
practicable  fw  the  bettering  of  the  outlet  of 
said  drainage  district  number  three  and  rm- 
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derlBg  the  same  Boffident  to  protect  and 
drain  in  lands  therein  and  tributary  to  said 
improTement"  This  petition  was  accom- 
panied by  bond  In  proper  form  and  duly  ap- 
proved, and  Geo.  M.  Thompson  was  appoint- 
ed engineer  to  act  on  the  same.  On  October 
22,  1009,  the  engineer  filed  his  report,  recit- 
ing herein  that  he  had  Inspected  the  land 
to  be  affected  by  the  proposed  Improvement, 
and  that,  as  he  had  made  the  surrey  and 
superintended  the  construction  of  the  Im- 
provements in  drainage  district  No.  3,  was 
in  possession  of  the  field  book  and  plat  of 
said  district,  and  other  matters  not  neces- 
sary to  be  repeftted,  he  recommended  that  a 
drain  be  constructed  substantially  as  describ- 
ed in  the  petition.  A  plat  of  drainage  dis- 
trict No.  8  was  made  a  part  of  the  report 
and  "the  line  of  tlie  new  drains  that  I  rec- 
ommended.to  be  constructed  Is  shown  by  a 
line  of  red  dots,  and  run  parallel  to  sectiinis 
4t  and  5A  of  drainage  District  No.  ttiree 
(3)  aa  will  be  seen  from  an  ezandnatlon  of 
the  plat" 

Thai  tollowB  a  ipedflc  deacriptton  of  four 
sectiwis  of  the  Improvemoit,  one  being  an 
open  ditdi  and  the  others  of  14,  18,  and  20 
imdi  ttle^  aU  at  the  estimated  ezpoise  of 
$2,515^  Were  a  plat  before  us,  we  might 
be  able  to  understand  the  location  of  the 
tile  drain  and  ditch  as  recommended,  but 
we  have  nothing  but  a  photograph  of  the 
plat,  so  dim  as  to  be  of  no  serrice  whatever, 
save  aa  indicating  that  much  of  the  land  has 
been  platted  into  town  lots,  as  disclosed  by 
the  report  of  the  commlsdoners  who  assessed 
the  expenses,  Indudlng  all  costs  against  the 
several  inzcels  of  land.  We  infer  from  the 
statements  of  counsel  that  the  drainage  dis- 
trict is  bounded  on  the  north  approximately 
by  the  Chicago  ft  Northwestern  Railroad  and 
on  the  west  by  the  Minneapolis  &  St.  Louis 
Railroad,  these  crossing  at  right  angles  in 
the  town  of  Grand  Junction.  "The  east 
boundary  of  the  district  is  approximately 
the  east  line  of  sections  4  and  d,  except  near 
the  outlet  two  40*8  of  section  *e'  are  Included. 
Hie  south  boundary  of  the  east  part  of  the 
district  is  approximately  the  center  line  of 
section  0,  and  the  south  boundary  of  the 
west  part  of  the  district  is  approximately 
Elizabeth  street  In  South  Grand  Junction. 
The  main  line  of  district  No.  3  started  at 
the  northeast  comer  of  the  district  at  about 
the  Chicago  &  Northwestern  right  of  way, 
and  deflected  to  the  west,  and  then  approxi- 
mately straight  south  past  the  center  line  of 
section  9  across  the  lands  of  Kelley  and 
Scott,  and  to  the  land  of  Rebecca  K.  Herron. 
The  appellant  herein  owns  certain  town  lots 
in  South  Grand  Junction  and  certain  lots  in 
the  south  of  the  district.  Commencing  at 
tlie  aforesaid  main  line  of  the  ditch  on  the 
N.  EL  %  of  the  8.  B.  %  of  section  4,"  the 
drain  '^n  to  the  west  and  southwest  and 
ended  at  the  corporation  •  •  •  une 
wlilch  la  the  ceater  Une  of  said  section." 


This  last  drain  "was  connected  with  an  old 
tile  drain  in  South  Grand  Junction."  The 
engineer  reported  that  this  drain  was  in- 
sufficient to  carry  off  the  water  from  "where 
the  town  branch  connected  Into  the  main," 
and  he  recommended  that  a  Ule  drain  en- 
tirely Indepradent  of  drain  No.  3  be  con- 
structed from  the  same  outlet  and  parallel 
therewith  tb  the  Junction  "where  the  town 
branch  came  In  and  thence  past  the  town 
branch  and  to  the  end  at  the  east  line  of 
the  corporation  of  the  town  approximately 
to  where  No.  three  <3)  ends."  No  descrip- 
tion of  the  several  tracts  of  land  contained 
In  the  district  nor  the. names  of  the  owners 
thereof  as  lAiown  by  the  transfer  books  ac- 
companied tills  report  On  the  same  day 
the  ^commendation  of  the  engineer  was  ap- 
proved, and  the  coonty  auditor  directed  to 
serve  the  necessary  notice,  and  it  was  re- 
solved "that  said  new  drainage  district  and 
enlai^ement  of  outlet  of  drainage  district 
No.  three  ^  fbr  tiie  jnirpose  of  ccmveniaice 
.and  deacriptiiM  be  known  and  named  as 
drainage  district  No.  (fiOli  dxty."  Sobse- 
quentlp,  on  January  8,  191(^  the  board  of 
BupOTvisors  adopted  a  resolution  covering  all 
reqnlrementa,  including  those  of  section 
1989al  of  the  Code  Supplement  and  there- 
after commissioners  ware  appc^ted  to  equi- 
tably apportion'  the  costs  and  expenses,-  in- 
cluding the  cost  of  constmctton,  fees,  and 
damages  among  the  several  tracts  of  land, 
and  make  report,  which  they  did,  and  the 
improvement  was  constructed  in  pursuance 
of  proceedings  of  which  there  1>  no  com- 
plaint 

[1]  ^>pellant8  and  others  interposed  ob- 
jections to  the  establishment  of  drainage 
district  No.  60,  but  ftB  no  appeal  was  taken 
from  the  findings  of  the  board  of  super- 
visors overruling  these,  only  questions  af- 
fecting the  authority  of  the  board  to  act  and 
bearii^  on  the  assessments  as  made  from 
which  a^>eal  was  taken  can  be  considered. 

1.  Appellant  challenges  the  Jurisdiction  of 
the  board  of  supervisors  to  entertain  the  ap- 
plication for  and  to  order  the  improvement 
for  that  (1)  the  law,  as  is  said,  does  not 
authorize  the  establishment  of  a  new  drain- 
age district  of  the  same  body  of  land  which 
already  constitutes  a  drainage  district  previ- 
ously organized ;  (2)  the  petition  was  Insuffi- 
cient In  not  describing  the  district  definitely ; 
(3)  the  plan  of  the  engineer  hnd  not  been 
approved  by  the  board  when  notice  of  the 
hearing  of  the  petition  and  claims  for  dam- 
ages was  BOTved;  and  (4)  the  report  of  the 
engineer  was  not  in  compliance  with  the 
statute. 

[2]  Hhe  petition  for  the  establishment  of 
the  district  and  the.  Improvement  merely  re- 
ferred to  and  adopted  the  descriptions  con- 
tained in  that  for  the  establishment  of  drain- 
age district  No.  3  of  Greene  county,  and  It 
is  said  this  was  not  In  compliance  with  sec- 
tion 1089a2.  AU  exacted  by  that  statute  Is 
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that  tbe  body  or  district  of  land  to  be  In- 
eluded  shall  be  "described  by  metee  and 
bounds,  or  otherwise  so  as  to  codt^  an  In* 
telllgent  descrlptloD  of  such  lands."  Tbe 
method  adopted  Is  not  to  be  commended,  but 
It  did  point  out  a  distinct  body  of  land 
formerly  set  apart  as  a  drainage  district, 
and  precisely  where  a  specldc  description 
of  the  several  tracts  of  land  included  therein 
might  be  definitely  ascertained  at  little  In- 
convenience The  board  of  supervisors  might 
well  have  required  tbfi  petttlouas  to  specify 
directly  the  lands  proposed  to  be  included, 
but,  though  the  description  was  objected  to, 
this  was  not  done,  and  we  are  not  inclined 
to  say  that  a  description  which  when  fol- 
lowed up  win  enable  an  oiglneer  to  ascer- 
tain iveclsdy  the  lands  intended  Is  so  defec- 
tive aa  to  render  all  subsequent  proceedings 
Illegal  and  void  for  want  of  Jurisdiction. 
See  In  re  Drainage  IHstrict  No.  8,  Hardin 
County,  146  Iowa,  (MM,  123  N.  W.  1059. 

[9]  2.  Counsel  contend,  however,  that  a 
drainage  district  may  not  be  established  cover- 
Ing  precisely  tbe  same  territory  as  one  previ- 
ously organized.  Nothing  in  the  drainage  laws 
expressly  prohibits  this,  and  we  think  it  spe- 
cifically authorized  by  section  198ga25  of  the 
Code  Supplement,  which  reads:  "If  any  levee, 
drainage  district  or  improvement  heretofore 
established  either  by  legal  .proceedings  or 
by  private  lurties,  or  which  may  hereafter 
be  established  shall  prove  insufficient  to  pro- 
tect or  drain  all  of  the  lands  necessarily 
tributary  thereto,  the  board  of  superrlBors, 
upon  petition  therefor  as  for  the  establish- 
ment of  an  original  levee  or  drainage  dis- 
trict, shall  have  tbe  power  and  authority  to 
establish  a  new  levee  or  drainage  district 
covering  and  including  such  old  district  or 
improvement,  together  with  any  additional 
lands  deemed  necessary ;  and  whenever  a 
new  district  shall  be  established  as  con- 
templated In  this  section  and  the  new  im- 
provement shall  extend  Into  or  along  the 
form^  improvement,  the  commissioners  of 
classification  and  benefits  shall  take  into  con- 
sideration the  value  of  such  old  improvement 
in  the  construction  of  the  new  improvement 
and  credit  tbe  same  to  the  parties  owning 
the  old  Improvemoit  aa  their  interests  may 
appear." 

The  suf^^tion  is  that  this  Is  applicable 
only  to  the  establishment  of  a  district  with 
territory  additional  to  that  of  the  existing  dis- 
trict Tbe  language  employed  will  not  bear 
this  construction.  "Any  additional  lands 
deemed  necessary"  may  be  included,  but  the 
new  district  is  authorized  whouever  the  ex- 
isting drains  "shall  prove  iosuflSdent  to  pro- 
tect or  drain  lands  necessarily  tributary 
thereto,"  and  all  these  may  be  within  the 
existing  district  We  are  of  opinion  that  the 
proceedings  in  controversy  were  authorized 
by  the  statute  qnoted. 

[4]  It  does  not  follow,  however,  that  re- 
lief by  way  of  supplying  an  adequate  outlet 
for  the  existing  district  was  not  available 


under  section  1989a21  of  the  Code  Supple- 
men^  ^idi  declares  that  "whoever  any 
levee  or  drainage  district  shall  have  been 
establislied  and  tbe  improvement  constructed 
as  in  this  act  provided,  the  same  shall  at  all 
times  l>e  under  tlie  control  and  supervisloa 
of  tlie  board  of  supervisors  and  it  shall  be  tbe 
duty  of  tlie  board  to  keep  the  same  in  re- 
pair and  for  that  purpose  they  may  cause 
the  same  to  be  enlarged,  reopened,  deepened, 
widened,  straightened  or  lengthened  for  a 
better  outlet,  and  they  may  change  or  en- 
large Uie  same  or  cause  all  or  any  part  there- 
of to  be  converted  Into  a  closed  drain  when 
considered  for  the  best  Interests  of  the  pub- 
lic rights  affected  thereby."  Whether  such 
enlargement  of  the  outlet  be  effected  by 
widening  and  deepening  the  existing  ditch 
or  elevating  another  parallel  with  it  or 
whether  this  be  done  by  removing  tile  and 
replacing  It  that  of  larger  else,  or  by  lay- 
ing another  tile  drain  parallel  with  that  al- 
ready laid,  can  make  no  difference,  for,  in 
either  event,  the  result  la  tbe  enlargement 
of  tlie  outlet  which  ia  here  authorized,  and 
the  costs  of  which  are  to  t>e  assessed  as  sub- 
sequently directed  In  tbe  same  section.  It 
Is  enough  for  the  purposes  of  this  ease,  how- 
ever, that  the  proceedings  were  authorized 
by  and  in  pursuance  of  tbe  statute  first 
quoted. 

[1}  3.  The  report  of  the  engineer  on  whidi 
the  Improvement  was  ordered  by  the  tward 
of  snpeirvlsors  was  somewhat  Irregular,  while 
be  described  the  tile  drains  and  ditch  to  be 
constructed  with  sufficient  accuracy,  the  ele- 
vations "of  all  lakes,  ponds  and  de^  d^res- 
slons"  in  the  district  were  not  stated,  nor 
did  he  report  "the  description  of  each  tract 
of  land  therein  and  the  names  of  the  owners 
thereof  as  shown  by  the  transfer  books  in 
the  auditor's  office."  But  his  report  dlscloseti 
that  he  was  the  engineer  who  made  the  re- 
port for  tbe  improvements  by  drainage  dis- 
trict No.  3,  that  he  stUl  had  the  field  notes 
of  that  survey  and  the  plat  then  returned 
with  his  report  Being  in  possession  of 
the  very  information  required,  there  was  no 
occasion  for  a  reeurvey  of  the  district  More- 
over, the  purpose  of  forming  the  new  district 
was  the  construction  of  tile  drains  and  a 
ditch  which  would  relieve  the  existing  drain- 
age system  by  affording  an  additional  outlet, 
and,  for  this  reason,  a  restatement  (tf  tbe 
elevations  contained  in  the  former  r^rt 
would  have  been  of  no  advantage,  l^e  plat 
accompanying  the  report  when  drainage  dis- 
trict No.  3  was  organized  with  the  location 
of  the  proposed  additional  drains  Indicated 
by  red  dots,  clearly  Identifying  the  route, 
was  returned  with  tbe  report  It  was  neces- 
sary In  order  to  render  his  report  Intelligible 
to  indicate  the  relation  of  the  new  drain 
with  that  previously  constructed,  and,  thongb 
somewhat  informal,  It  furnished  the  board 
of  supervisors  with  the  necessary  data  In 
these  respects  to  enable  it  to  proceed  with 
the  performance  of  Its  duties  In  the  matter 
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of  establishing  tbe  district  and  ordering  tbe 
ImprOTement  Lyon  v.  Board,  136  N.  W. 
324.   See  section  1989aie,  Code  Supp. 

[6]  As  Insisted  by  appellant,  the  board  of 
eupervlBors  Is  limited  to  the  adoption  of  a 
plan  recommended  by  an  engineer  as  prats 
ticable.  desirable,  and  likely  to  be  efSclent  for 
the  pnriwBe  intended,  and,  before  ordering 
an  Improvement,  it  must  conform  snl»tantlal- 
ly  with  the  plan  recommended  by  an  expert 
in  such  matters.  Zlnser  v.  Board,  137  Iowa, 
660,  114  N.  W.  51 ;  In  re  Nlshnabotna  River 
Improvement  District  No.  2,  145  Iowa,  130, 
123  N.  W.  780;  Hartshorn  v.  Wright  Co., 
142  Iowa,  72,  120  N.  W.  479;  Prltehard  t. 
Board,  150  Iowa,  565,  129  N.  W.  970;  Lyon 
T.  Board,  136  N.  W.  324;  Shaw  T.  Nelson, 
160  Iowa,  559,  129  N.  W.  827.  What  was 
said  In  Laurence  v.  Board,  151  Iowa,  182, 
131  N.  W.  8,  was  not  Inconsistent  with  this 
conclasion,  for  there  the  engineer  bad  recom- 
mended a  ditch  of  a  certain  width  and 
depth,  on  the  theory  that  action  of  the  water 
woald  widen  and  deepen  It  so  as  to  render 
tt  adequate,  and  it  was  held  competent  for 
the  board  of  aapervlsors  to  order  tbe  ditch 
excavated  of  sofflcient  width  and  depth  there- 
for In  tile  first  Instance.  But  no  such  ques- 
tion la  Involved  here.  The  drains  were  or- 
dered of  capacity  and  at  locations  precisely 
as  recommended. 

[7]  Tbe  report  entirely  omitted  the  descrip- 
tion of  eadi  tract  Included  In  the  district  and 
the  names  of  ttie  owners  as  exacted  by  sec- 
tion 1989a2.  Tbe  design  of  this  requirement 
is  to  render  certain  the  several  tracts  In- 
cluded In  the  district  and  furnish  the  names 
of  the  owners  for  the  purposes  of  serving 
notice  on  them  as  prescribed  In  section  3, 
e.  lis,  Acts  33d  Oen.  Assem.  Probably  tbe 
drcnmstance  that  the  engineer  never  wolce 
np  to  the'  fact  that  a  new  district  was  being 
formed  explains  the  omission  to  Include  these 
matten  in  his  report  The  several  tracts 
had  been  assessed  for  tbe  construction  of  Oie 
former  Improvement,  and  he  may  have  re- 
lied on  tbe  Information  to  be  derived  from 
tbe  proceedings  In  the  establisliment  of  drain- 
age district  No.  3,  though  tb^  may  have 
been  transfer  since.  Be  this  as  It  may,  we 
are  not  Inclined  to  regard  this  feature  of  the 
r^rt  as  Jurisdictional,  and,  as  appellant 
appeared  hotti  in  resistance  to  the  establldi- 
ment  of  tbe  district  and  to  challenge  the  as- 
seesmentB,  these  omissions  were  eatlTely 
without  jHrejndicft. 

[I]  mie  objection  with  reference  to  tbe 
service  ot  notice  of  the  hearing  of  the  peti- 
tion and  claims  for  damages  prior  to  the 
adoption  ftf  the  plan  recommended  hj  the  en- 
gineer was  disposed  of  adversely  to  appellant 
In  County  Drains  v.  Long,  Ul  Iowa,  47,  180 

N.  w.  m 

[I]  We  have  reviewed  the  proceedings  lead- 
ing ap  to  the  ord^  Erecting  the  Improve- 
ment in  controversy  in  response  to  argu- 
ment of  counsel,  and  in  dob^  so  have  con- 
stroed  the  drainage  statutes  somewhat  lib- 


erally, as  required  by  section  1989a46  of  tbe 
Code  Supplement,  bat  as  notice  was  given  as 
required,  and  appellant  appeared  at  the  hear- 
ing of  the  petition,  and  did  not  appeal  from 
the  order  of  the  board  establishing  tbe  dis- 
trict and  directing  that  the  improvement  be 
made,  our  decision  might  well  have  rested 
on  the  provisions  of  that  section  declaring 
that  "the  collection  of  the  assessments  shall 
not  be  defeated,  where  the  proper  notices 
have  been  given,  by  reason  of  any  defect  in 
the  proceedings  occurring  prior  to  the  order 
of  the  board  of  supervisors  locating  and  es- 
tablishing the  levee,  ditch,  drain  or  change 
of  natural  water  course  provided  for  in 
this  act,  but  such  order  or  orders  'shall  be 
conclusive  and  final  that  all  prior  proceed- 
ings were  regular  and  according  to  law  un- 
less they  were  appealed  from.  But  if,  upon 
appeal,  the  court  shall  deem  It  Just  and 
proi>er  to  release  any  person  or  modify  his 
assessment  or  liability,  It  shall  in  no  manner 
affect  the  rights  or  llabitit?  of  any  person 
other  than  the  appellant;  and  the  failure 
to  appeal  from  the  order  of  the  board  of 
supervisors  of  which  complaint  Is  made  shall 
be  a  waiver  of  any  illegality  In  the  proceed- 
ings and  the  remedies  provided  for  In  this 
act  shall  exclude  all  other  remedies."  This 
is  tantamount  to  saying  that  the  only  remedy 
of  an  owner  of  lands  contained  therein  made 
a  party  to  the  hearing  on  the  petition  for  the 
establishment  of  the  drainage  district  is  by 
appeal  to  the  district  court,  and  a  failure  to 
avail  himself  of  that  remedy  is  waiver  of  all 
other  remedies.  It  necessarily  follows  that 
the  defects  to  whidi  attention  has  been  di- 
rected were  waived  by  appellant,  and  can- 
not be  considered  In  passing  on  this  appeal 
from  tbe  assessments  levied  on  the  several 
parcels  of  land  bel<»iging  to  the  estate. 

[10]  The  board  of  supervisors  confirmed 
the  assessments  as  recommended  by  the  com- 
mlssiono^  appointed  to  make  "an  equitable 
apportionment  <^  the  costs,  expenses,  costs 
of  construction,  fees  and  damages  assessed 
for  the  construction"  of  tbe  Improvement 
The  appeal  is  from  this  order,  and  the  only 
bearing  of  much  of  tbe  evidence  was  In  tend- 
ing to  show  that  the  improvement  was  of  no 
benefit  to  some  or  all  of  the  lots  or  parcds 
of  land  of  the  estate.  Section  1989a  12  of 
the  Code  Sup^lemait  declares  that  "in  no 
case  shall  it  be  competent  to  show  that  lands 
assessed  vonld  not  he  boieflted  tty  the  im- 
provement" This  is  for  the  reason  that 
iDdadlng  such  lands  in  the  district  when 
established  the  board  of  supervisors  neces- 
sarily fotmd  that  BQch  lands  would  be  ben- 
efited by  tbe  Improvement,  and  the  matter 
will  not  he  reomsidiaed  In  levying  the  as- 
sessments. For  otiier  grounds,  see  Allerton 
V.  S(<8K)na  Ccrnnty,  lU  Iowa,  660,  82  N.  W. 
922;  Ross  v.  Board,  128  Iowa,  427,  104  N. 
W.  606. 1  L.  R.  A.  (N.  8.)  431.  The  evidence 
in  so  far  as  it  tended  to  show  that  no  benefit 
would  be  or  was  derived  from  tbe  Improve- 
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ment  was  Incompetent,  and  It  farnished 
little  or  no  aid  In  the  determination  of  wheth- 
er the  assessmeats  were  excesslTo.  See 
Camp  T.  City  of  Davenport,  151  Iowa,  33, 
130  N.  W.  137.  The  new  drains  did  relieve 
the  main  drain  In  the  system  as  previously 
constructed  by  furnishing  an  additional  out- 
let, and  in  this  respect  was  of  some  benefit 
to  all  the  lands  tributary  tiiereto,  even  though 
not  as  near  to  some  of  ttiem  as  the  existing 
main.  Nor  was  the  circumstance  that  it 
did  not  touch  such  lands  a  valid  objection  to 
the  assessments,  tboagfa  appropriate  for  con- 
sideration in  ascertaining  the  boieflts  there- 
to.  Section  1989alS  Code  Snppu 

[11]  Slight  variances  from  the  method  pre- 
scribed  for  the  daasiflcatlon  and  assessment 
of  lands,  unless  prejndice  result,  are  im- 
material. Hampe  v.  Hamilton  Oonnty,  146 
Iowa,  280,  125  N.  W.  22B;  In  re  Seattle,  54 
Wash.  297,  108  Pac.  2a 

[12]  What  should  be  taken  into  account  in 
doing  so  was  pointed  out  in  Zinsw  t.  Board, 
137  Iowa,  660, 114  N.  W.  SI,  and,  evw  Uioui^ 
aaseasmeuts  exceeding  booeflts  might  be  au- 
thorised by  the  Leglslatore,  we  are  not  inclin- 
ed-to  tlie  view  that  audi  was  its  Intention  In 
enacting  the  diainage  laws  of  this  8tat&  Inre 
Jenison,  14S  Iowa»  216,  128  N.  W.  97»:  Pab- 
beldt  V.  Hamilton -Oonnty*  144  lova,  476, 123 
N.  W.  241.  These  dedslinu,  thoi^  not  con- 
sidering the  point,  proceed  on  the  theory  that 
the  statutes  should  be  so  otmstmed.  No 
personal  liability  Is  imposed,  as  In  the  stat- 
ute constmed  in  Farwell  Brit^  Mfg.  Co., 
97  Iowa,  286,'  66  N.  W.  176,  35  L.  R.  A.  63. 
See  26  Am.  ft  Eng.  Bncy.  of  I41W  &A  EdO 
1172;  14  Cyc.  1061;  Rolph  v.  City  of  Fargo, 
7  N.  D.  640^  76  N.  W.  242,  42  li.  R.  A.  646. 
But  this  question  is  not  raised  by  the  record 
before  us.  The  assessments  against  the  town 
lots  range  from  a  few  cents  up  to  ¥18.05, 
and,  conceding  the  Improvunent  to  be  of 
some  braeflt  to  eadi  lot,  it  is  impossible  to 
deduce  from  this  record  that  such  amount 
is  less  and  hov  rnaOx  less  than  that  assessed. 
Bforeover,  an  examination  of  the  record  as 
a  whole  has  convinced  us  that  the  improve- 
ment will  prove  of  substantial  benefit  to  the 
several  lots  and  much  more  to  the  40-acre 
tracts  than  the  amounts  levied  against  them. 
No  useful  purpose  will  be  served  by  a  re- 
view of  the  evidence,  and  for  this  reason  we 
are  content  In  announcing  our  conclusion 
without  more  particularly  specifying  the  rea- 
sons which  have  led  thereto. 

The  Judgm^t  ot  the  district  court  is  af- 
firmed. 


HERBON  T.  DRAINAGE  DIST.  NO.  60  IN 
0RBEB7E  COUNTY  et  at 
(Supreme  Court  of  lovn.   Dea  12, 1912.) 

Appeal  from  District  Gonr^  Greene  County; 
M.  E.  Hutchinson.  Judge. 
Appeal  by  R.  K.  Herron  from  assessments 


for  drainage  improvements  remlted  in  the  ap- 
proval ot  sach  assessments  as  made  by  the 
Board  of  Supervisors.  R.  K.  Herrtm  appeals. 
Affirmed. 

W.  W.  Turner,  of  Grand  Joncticnit  and  J.  A 
HeDdersoD,  of  Jefferson,  for  appellant.  WUsod 
&  Albert,  of  Jefferson,  for  appellees. 

PER  CURIAM.  This  case  was  cooeolldated 
with  A.  B.  Kelley,  Executor,  against  the  same 
defendants  (138  N.  W.  841).  decided  at  the 
present  session,  for  the  purposes  of  trial,  but  a 
separate  decree  entered.  The  same  qnestiwia 
are  uivolved,  tbousb  appUcable  to  different  lots 
and  lands,  and,  fmlowins  the  dearion  in  tliat 
case,  Uie  Judgment  is  affirmed. 


In  re  OLDFIELD'S  ESTATE. 
BOWIE  V.  TROWBRIDGE. 
(Supreme  Court  of  Iowa.    Dec  14,  lfil2.) 

1.  CoNTBACTS  (5  846*)— Issues  ano  Pkoof— 
QUANTUlf  Hebuit. 

Where  a  person  suing  for  services  pleaded 
only  an  express  agreement,  she  oould  not  re- 
cover on  a  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Ctmtraeti, 
Cent  Dig.  H  1714,  17ia-17Sl:  De&  Dig.1 
346.*1 

2.  Mastbb  and  SsavART  (I  80*)— Acnom  101 

WAQBS— SUFFICDENCr  Or  BVIDSHCB. 

In  an  action  on  an  express  agreement  ot 
employment,  direct  evidence  of  such  agreement 
is  not  required  if|  the  facts  and  ciixnmstancei 
fairly  show  such  agreement. 

[Ed.  Note.— For  other  casea,  see  Master  aod 
Servant,  Cent  Dig.  il  107-127;  Dee.  Dig.  I 
80.*] 

3.  EZEOUTOBS  AITD  ADUNISTBATOBS  (|  221*) 

—  Actions  fob  Wages  —  SumcisNCT  or 

EVIDBNCE. 

A  married  woman  left  her  family,  and 
went  to  live  with  and  work  for  defendant's  tes- 
tator, to  whom  she  was  not  related,  and  with 
whom  she  had  not  been  unusually  meudly  or 
intimate  prior  to  that  time.  She  thereafter  did 
heavy  work  of  great  value  for  the  testator.  Some 
time  thereafter  her  husband  died,  and'her  chil- 
dren were  brought  to  live  with  her.  field,  that 
proof  of  these  facta  sufficiently  showed  an  ex- 
press agreement  to  compensate  her  for  ber 
services,  as  it  would  be  presumed  that  she  was 
working  away  from  home  for  the  common  good 
of  the  family,  and  bad  not  deserted  her  ous- 
band  and  children. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi|  901-^^^, 
3868,  1801-1863,  1866,  1866,  1871,  1874,  1876: 
Dec.  Dig.  S  221.*] 

4.  EXBOnrOBS  and  ADinNIfflBATOBS  (1 221*)— 
ACTIONS  rOB  WaOBS— SUFtlCIBNOT  OF  EVI- 
DENCE. 

The  fact  that  one  is  found  doing  service  for 
another  Is  prima  taide  evidence  of  an  emplor- 

ment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  H  901-908K. 
1858,  1861-1863,  1866,  1866,  1871,  1874,  1876: 
Deo.  Dig.  S  221.*] 

6.  Limitation  of  Actions  (i  00*)— Accbdal 

OF  Cause  of  Aotion. 

Where  the  services  sued  for  were  contin- 
uous with  the  exception  of  one  or  two  brief 
periods  when  plaintiff  was  absent  on  visits,  lim- 
itatioDB  did  not  run  against  any  part  of  the 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Limitadtm 
of  Actions,  Cent.  Dig.  ||  273-2TO:  Dec  Dig. 
160.*] 


*FOT  other  eases  see  ssms  tople  saA  aeetloa  NUHBBR  m  Dec  Dig.  *  Am.  Dig.  K^-No,  Series  a  Rsp'r  Indexes 
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6^  LnOTATIOR  09  AcnORB  ({  83*)— SUBPKN- 
SION  BT  DSATH. 

running  of  Umitationfl  against  a  cause 
ot  action  for  breach  of  a  marriage  promise  Is 
not  suspended  by  the  death  of  toe  promlssor. 

[Ed.  Note.— For  other  caaes,  see  UmitatioiL  of 
Actions,  Gent  Dlf.  H  426.  4S1-488:  Dee.  Dig. 
i  83.*] 

7.  TBIAL  (I  261*)— AOTXONS  FOB  WAGSB— IN- 

STBUcnoNS— Amourt  or  Reootebt. 

A  person  suins  tor  sernces  alleged  that 
tbe7  were  worth  $5  a  week.  The  evidence 
showed  that  during  a  part  of  the  time  they 
were  reasonably  worth  |{kGO  a  week,  and  also 
shoved  that  daring  seTeral  periods  of  a  month 
or  more  she  perfonned  no  serfieoB.  The  coart 
charged  to  allow  her  the  reaaonable  Talne  of 
her  services  not  exceeding  the  entire  amount 
claimed,  which  was  $6  a  week  for  the  whole 
time.  Held,  that  this  was  erroneous,  alnce  if 
anthorlMd  a  roeoTerr  «t  more  per  week  than 
tiie  amotmt  claimed  m  tiw  complaint. 

[Bd.  Note^For  other  caaes,  see  Trial,  Cent 
Dig.  H  087-68S;  Dee.  Dig.  f  261.«] 

&  Appkai.  ard  Ebbob  (I  1064*)— DiBPOfii- 

TIOR— BKVKBSAI.. 

In  an  action  for  serrlces  and  for  breach 
of  a  marriage  promise,  where  an  instniction  on 
the  amount  of  recovery  for  the  services  was 
erroneooa,  and  it  was  impossible  to  determine 
how  much  was  allowed  on  each  cause  of  action, 
there  being  no  way  of  correcting  the  error,  it 
reqnired  a  rereraaL 

[B<d.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221,  ^4;  Deo. 

Dig.  i  ioe4.»i  *  • 

9.  Affkai.  ard  Ekbob  (i  417*)— Nonoa  of 

APPIATf— SUFTICIKNOT. 

Under  Code.  |  S19,  providing  that  an  at> 
tomer  has  power  to  execute  In  the  name  of 
his  cflent  any  written  instmment  necessary  and 
proper  for  the  prosecution  of  an  action  or  pro- 
ceeding about  to  be  or  already  commenced,  a 
notice  of  appeal  is  not  insufficient  because 
signed  by  appellant's  attorney;  the  statute  not 
requiring  it  to  be  signed  in  person. 

[Ed.  Note.— For  other  eases,  see  Amieal  and 
F^r,  Cent  Dig.  H  2140-^48;  DetT  Dig.  S 
417.*] 

la  G08TS  (I  266*)— Or  AfPRAir-HzniKSES 

or  BSCOBD. 

Where  appellee  did  not  number  the  lines 
or  index  his  amendment  to  the  abstract,  the 
cost  ot  printing  it  would  be  taxed  to  liim. 

[Eld.  Note.— For  other  cases,  see  Oostis,  Cent 
Di«.  I  967:  Dec.  Dig.  i  255.*] 

Appeal  from  District  Court,  Carroll  Coun- 
ty; M.  E.  HotchlnBon,  Jndge. 

The  fact!  are  stated  In  tbe  opinion.  Re- 
Tersed. 

Cbas.  a  Hdimer,  of  Oamll,  for  appel- 
lant. Kown  HcCnry.  ot  Carroll,  tax  ap- 
pellee. 

SHSStWIN,  J.  Bdward  A.  Oldfleld,  a 
nsident  of  Carroll,  Iowa,  died  testate  De- 
conber  2,  1910,  and  tlie  defendant,  Wm. 
Trowbrldse,  was  later  appointed  executor  of 
Ida  estate.  On  January  11,  1911,  the  plaln- 
tUt  filed  two  claims  against  the  estate,  and 
Inter  a  petition  was  filed  which  embodied  the 
two  claims.  The  first  count  of  the  petition 
alleged  a  promise  of  marriage  and  a  breadi 
thereof  during  the  lifetime  of  the  deceased, 
and  asked  damages  on  account  thweof  In 
the  sum  of  $5,000,  and  the  second  count 


arwred  Uiat  In  1886  the  idalntiff  vwt  to 
work  for  deceased  on  Us  fimn  at  his  In- 
stance and  request  and  under  an  express 
agreemmt  so  to  do;  that  plalnliir  continued 
in  the  ehsployment  of  deceased  "from  Sep- 
teml)er,  1893,  to  September,  1910,  except 
when  temporarily  away  on  a  visit,  and  tliat 
the  reasonable  value  of  said  services  during 
all  of  said  time  was  $5.00  per  week."  Plain- 
tUf  alleged  that  payments  had  been  made  to 
her  from  time  to  time  during  said  period, 
aggregating  about  $230,  and  she  asked  Judg-- 
ment  for  her  services  in  the  sum  of  $3,975. 
There  was  a  denial  of  the  allegations  of  the 
petition,  and  the  defendant  furtliw  pleaded 
that  whatever  breach  there  was  of  the  agree- 
ment to  marry  occurred  more  than  two  years 
prior  to  the  conunencement  of  this  action, 
and  Is  barred  by  the  statute  of  limitations. 
And,  as  to  count  2  of  the  petition,  the  de- 
fendant allied  that  all  of  said  claim  which 
accrued  prior  to  five  years  before  the  com- 
menc^ent  of  this  action  Is  also  barred  by 
the  statute.  The  case  was  tried  to  a  Jury, 
and  a  verdict  was  returned  for  the  plaintiff 
for  $5,000.  Tills  verdict  was  reduced  $4.- 
749.00  by  the  court,  and  plaintlVa  claim 
therefore  was  allowed.  The  defendant  ap- 
peals. 

[1]  1.  The  plaintiif  alleged  that  she  went 
to  work  for  the  deceased  under  an  express 
agreement  that  she  should  do  so,  and,  as 
there  is  no  direct  evidence  of  such  agree- 
ment, the  appellant  contends  that  plaintiff 
la  not  entitled  to  recover  on  that  branch  of 
her  case.  It  Is  the  rule  In  this  state  that, 
where  the  pleadings  are  based  on  an  ex- 
press agreement  alone,  no  recove^  can  be 
had  on  a  OLuantum  meruit  Hunt  v.  Tuttle, 
126  Iowa,  676,  101  N.  W.  609;  Leonard  t. 
Leonard,  Adm'r,  184  Iowa,  131,  111  N.  W. 
409. 

[2]  Direct  evidence  of  such  an  agreement 
for  employment  Is  not  necessary,  however. 
If  from  all  of  the  facts  and  circumstances 
appearing  in  the  case  it  can  fairly  be  said 
that  there  must  have  been  such  an  agree- 
ment, it  is  sufficient 

[3]  In  1893  the  plalntttTs  husband  was  liv- 
ing and  she  had  five  minor  children.  She 
then  and  at  the  time  she  went  to  work  for 
the  deceased  lived  with  her  children,  and,  so 
tix  as  the  record  shows,  with  her  husband 
also.  In  Mondamln,  Harrison  coun^.  Old- 
field  waa  then  living  on  a  fimn  in  Sac  coun- 
ty, with  bis  wife  and  family,  «?ftni^at<iiy  of 
several  diildrm,  and  It  was  to  that  farm 
that  the  plaintiff  went  In  the  tall  of  1898, 
leaving  her  family  In  Mondamln.  PlaintUF 
was  in  no  way  related  to  the  deceased,  nor 
does  It  appear  that  they  had  been  acquainted 
prior  to  1882,  or  tbat  tbeii  relations  were 
unusually  firlaUlly  or  Intimate  at  tlie  time 
ttiat  she  went  to  work  for  him.  As  we  un- 
derstand the  record,  plalntUf  lived  in  the 
house  with  the  Oldfleld  family  from  the  fall 
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of  1893  tmtil  some  time  In  the^ear  1891, 
when  OldQeld  brought  ber  children  to  her 
from  Mondamln,  and  thereafter  she  and  her 
children  lived  in  a  small  house  on  the  farm 
for  a  number  of  years.  Plaintiff's  hnsband 
died  in  1891,  but  whether  before  or  after 
the  childrrai  were  taken  to  the  plalntlfC  in 
Sac  county  does  not  appear.  It  will  be  pre- 
sumed, however,  In  the  absence  of  any  show- 
ing to  the  contrary,  that  plalntlfTs  husband 
had  the  children  with  blm,  and,  at  least,  as- 
sisted in  their  care  until  Ills  death,  and  it 
will  also  be  presumed  that  plaintiff  was  at 
work  away  from  home  for  the  common  good 
of  the  family,  and  this  because  the  law  will 
not  presume  that  she  had  deserted  either 
her  husband  or  her  children.  The  record 
shows  conclusively  that  plaintiff  went  to  the 
Oldfleld  farm  for  the  purpose  of  working, 
and  that  from  the  first  she  did  do  heavy 
manual  labor,  and  soon  became  of  great  val- 
ue to  deceased  as  a  laborer.  She  worked  in 
the  fields,  took  care  of  stock,  and  performed 
any  other  work  there  was  to  do  on  the  farm. 

[4]  It  la  a  geueral  rule  that  the  fact  that 
one  Is  found  doing  service  for  another 
is  prima  facie  evidence  of  an  employment. 
2fl  Cyc.  1410;  Perry  v.  Ford,  17  Mo.  App.  212. 
And  we  think  the  circumstances  surround- 
ing the  parties  and  their  relationship  as 
practical  -strangers  raise  the  presumption 
that  the  plaintiff  went  to  work  for  the  de- 
ceased under  an  express  agreement.  It  will 
be  observed  that  there  are  no  allegations  In 
the  petition  that  there  was  an  express  agree- 
ment as  to  the  compensation  that  should  be 
paid  for  such  services. 

[6]  2.  There  was  no  error  in  overruling  the 
d^endant'B  motion  to  strike  out  all  evi- 
dence relative  to  services  rendered  prior  to 
five  years  before  the  commencement  ot  this 
action.  The  evidence  as  a  whole  tended  to 
show  that  the  service  waa  continuous  for 
the  entire  time  up  to  at  least  within  a  year 
or  two  of  the  commencement  of  this  action, 
with  the  «Eceptlon  of  one  or  two  brief  pe- 
rioda  when  plaintiff  was  absent  on  -visits, 
and,  satti  being  the  caae^  the  statute  did  not 
b^ln  to  ran.  Kllbonm  t.  Andersoo,  7T  Iowa, 
SOI,  42  N.  W.  4S1;  Aaher  t.  Fegg,  146  Iowa. 
641,  123  N.  W.  739,  SO  L.  B.  A.  <N.  S.)  800; 
21  Cyc  976,  and  casM  cited  on  page  976. 

[I]  8.  Complaint  Is  made  of  InstnKtlonB 
10  and  11,  because  they  told  the  Jury,  In  ef- 
fect, that  plalntUTs  cause  of  action  Cor  breadi 
of  promise  of  marriage  would  be  barred.  If 
the  bz«aeh  occurred  more  than  two  years 
prior  to  Oldfleld'a  death.  The  death  of  Old- 
fleld  would  not  stop  the  numlnsr  of  the  stat- 
ute; and  taoice  it  was  error  to  place  the  time 
at  his  death,  instead  of  at  the  time  when 
the  acUon  was  commenced,  vndner  r.  WU- 
cox,  131  Iowa,  223,  108  N.  W.  238;  Black  r. 
Boss.  110  Iowa,  112,  81  N.  W.  229.  Bnt  it 
is  doubtful  whether  this  error  In  the  In- 
structtons  vras  prejudicial  to  the  defendant, 
because  of  the  fact  that  the  undisputed  evi- 


dence shows  that  there  was  a  breach  of  a 
renewed  promise  within  two  years  prior  to 
the  commencement  of  the  action. 

4.  In  instruction  14  the  court  told  the  Jury 
that  plaintiff  might  recover  on  her  claim  for 
services.  If  It  was  foond  that  she  performed 
labor  for  Oldfield  with  his  knowledge  and 
consent,  but  without  an  express  agreement 
fixing  the  compensation  therefor,  and  that 
the  law  would  presume  that  she  was  to  re- 
ceive pay  ttfc  such  labor.  This  Instruction 
was  erroneous,  because  it  directed  a  recov- 
ery for  plaintiff  on  the  finding  that  she  per- 
formed labor  for  Oldfield,  regardless  of  the 
express  agreement  under  which  alone  the 
plaintiff  claimed.  Leonard  t.  Leonard, 
supra;  Hunt  v.  Tuttle,  supra. 

[7]  S.  The  plaintiff  claimed  In  her  petition 
that  her  services  were  worth  ^  per  week 
during  the  entire  time  of  her  employment 
On  the  trial  there  w^s  evidence  tending  to 
show  that  during  a  part  of  the  time  her 
services  were  reasonably  worth  $5.50  per 
week,  and  In  the  fourteenth  Instruction  the 
jury  was  told  that  plaintiff  should  be  allow- 
ed the  reasonable  value  of  her  services,  not 
exceeding  the  entire  amoiint  claimed  there- 
for, which  was  $3,976,  or  $5  per  week  for 
the  ^tlre  time.  The  Instruction  was  er- 
roneous In  this  respect,  because  there  was 
evidence  tending  to  show  that  plaintiff  was 
not  performing  service  for  the  deceased  dur^ 
Ing  several  periods  of  a  month  or  more,  and 
it  is  manifest  that  the  instruction  author- 
ized  a  recovery  of  more  than  the  amount 
claimed  per  week.  Miller  v.  Armstrong,  123 
Iowa,  86,  98  N.  W.  661;  Baker  t.  Ou^ton, 
130  Iowa,  35,  106  N.  W.  272. 

[1]  It  being  impossible  to  determine  what 
amount  was  allowed  to  plaintiff  for  her  serv- 
ices and  what  amount  for  breadi  of  promise 
of  marriage,  there  Is  no  way  of  correcting 
this  error,  and  It  must  be  deoned  prejodi- 
daL 

6.  Instroctlon  Na  15  presoited  an  Issue  to 
the  Jury  that  was  not  in  the  case,  as  we 
understand  the  recinrd,  bnt  It  mu  not  In  our 
judgment  prejudicial  to  the  estate^ 

7.  Appellanf  B  contention  that  the  ertdence 
is  insaffldent  to  sustain  the  rerdlct  and  Judg- 
ment cannot  be  sustained.  In  view  of  a  re- 
trial we  shall  not  discuss  this  feature  of  the 
case,  but  we  are  impressed  with  the  ma:lt  of 
both  claims  made  by  the  plaintiff. 

[I]  8.  Appellee  moves  to  dismiss  the  ap- 
peal, because  the  notice  thereof  was  signed 
by  defent^t^  attorney,  and  for  alleged  in- 
formalities in  the  notice  Iteelt  The  stat- 
ute provides  that  an  appeal  Is  tatea  and  per- 
fected by  serving  a  "notice  In  writing  on  the 
adverse  party,  bis  agent,  or  any  attorney 
who  aKKared  for  him  In  the  conrt  below. 
*  •  • "  There  is  no  requirement  that  the 
notice  be  signed  by  the  appellant  in  per- 
son, nor  that  his  name  be  signed  thereto  by 
his  attorney  or  agent  Oode,  |  319,  author- 
izes an  attorney  to  execute  such  notice  in 
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the  name  of  hla  dlent,  and  we  think  It 
broad  enoagh  to  authorize  the  attorney  to 
sign  8u<A  notice  for  his  dlmt  We  think 
It  the  general  rale  that  the  attorney  for 
the  appellant  may  sign  a  notice  of  a^>eal 
as  EQCh  attorney,  where  there  la  no  statu- 
tory requirement  otherwise:  There  Is  noth- 
ing In  this  motion  and  It  1b  therefore  orer- 
ruled. 

[II]  0.  Appellant's  motion  to  strike  appti- 
lee's  amendment  to  abstract  becanse  the 
lines  thereof  are  not  nnmbered  and  becanse 
not  Indexed  Is  orerrnled,  bnt  the  cost  of 
printing  such  additional  abstract  will  be 
taxed  to  the  appellee.  For  the  errors  point- 
ed oat,  the  jndj^ent  Is  rerersed. 

Beversed. 


NAOL  V.  SMALL. 
(Soprame  Court  of  Iowa.    Dec.  12,  1012.) 

1.  BkORBBS      (f  64*)— GolOaSBlONS—WHBK 

A  broker  undertaking  to  sell  real  estate  on 
■petdfied  terms  and  efffect  a  completed  sale  Is 
not  entitled  to  his  eonunissioD,  though  the  pur- 
chaser proposed  by  him  enters  into  a  contract 
with  the  owner  which  he  is  mbsequently  un- 
able to  perform. 

{Ed.  Note. — For  other  caseB,  see  EProbers, 
Cent  Dig.  U  87,  97;  Dec.  Dig.  |  64.*] 

2.  Bbokxbb    (I  63*>— OoKHisBioira— Wbxn 
Babnkd. 

A  broker  employed  to  find  a  purchaser  on 
Rpeclfied  terms  is  entltied  to  his  commii^sion 
when  be  produces  a  purchaser  ready,  willing, 
and  able  to  bny  on  the  terms,  though  the  own- 
er refuses  to  enter  Into  any  contract 

[Ed.  Note.— For  other  easse,  see  Brokers 
Cent  Dig.  »  79.  81,  94-96;  Dee.  Dig.  |  63.*] 

3.  Brokers     (|  64*)— CoiatissiONa— WHKif 

Earned. 

A  broker  employed  to  procure  a  purchas- 
er on  specified  terms,  who  produces  a  prospee* 
tire  purchaser  who  enters  toto  a  tentatlTe  agree- 
ment with  the  owner  as  to  the  terms  of  sale, 
but  who  does  not  perform  a  condition  precedent 
to  the  taking  effect  of  the  contract,  is  not  en- 
titled to  hlB  commission,  since  the  purchaser 
is  not  ready,  willing,  and  able  to  make  the  pur- 
chase on  the  specified  terms. 

[BH.  Note. — For  other  cases,  see  Brokers, 
Gent  Dig.  ||  67,  97 ;  Dec  Dig.  S  64.*] 

4.  HBOKBB8    (I  S2*)— OomoasiONB— Ween 

Earned. 

Where  a  broker  employed  to  procure  a 
purchaser  produces  a  purchaser  acceptable  to 
the  owner,  who  makes  with  him  a  binding  con- 
tract, praridlne  for  the  terms  on  which  a 
conveyance  shut  be  made  so  that  nothing  re- 
mains as  between  them  save  tlie  performance 
by  the  purchaser  of  the  terms,  the  broker  is  en- 
titled to  his  commission. 

tUd.  Note.— For  other  cases,  see  Broken, 
Oent  Dig.  |  78 ;  Dec  Dig.  i  52.*] 

O.  Bnosns  (|  02*)  — Ooiaiz88ion— Whbiv 
Babnkd. 

Where  a  broker,  employed  to  procnre  a 
purchaser  of  his  principal's  farm  for  a  specified 
sum  for  a  commission  of  a  dollar  _per  acre, 
procursd  .a  porehaser  who  enterea  into  a 
valid  contract  with  the  principal  for  the  pur- 
chase of  the  farm,  on  specified  terms,  calling 
for  payment  In  uutallments,  and  who  paid 
the  first  Installment  the  broker  was  entitled  to 
hid  commission  witnout  proving  the  terms  of 


the  contract  of  sale  so  as  to  establish  the  sub- 
sequent performance  of  conditions  by  the  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  73;  Dec.  Dig.  |  62.*] 

Weaver  and  Dnns,  JJ.,  dissenting. 

Appeal  from  District  Court,  OuroU  Oonn- 
ty;  F.  Bl  Powers,  Judge. 

Action  to  recover  a  commission  for  the 
sale  of  land.  At  the  conclusion  of  the  evi- 
dence for  the  plaintiff,  the  court,  on  defend- 
ant's motion,  directed  a  verdict  in  his  favor, 
and,  from  judgment  on  this  directed  verdict, 
the  plaintiff  appeals.  Reversed. 

B.  A.  Wlssler,  of  Carroll,  for  a^Uant 
Lee  ft  Bobb,  ol  Oarroll,  for  i^pellee; 

HcOLAIN^  a  J.  The  evidence  introduced 
for  tbe  plaintiff  tended  to  show  that  in  Au- 
ffoat,  1809.  defendant  requested  the  plaintiff 
to  find  a  purchaser  for  djefendant's  farm  of 
258  acres  for  926^000.  agreeing  to  give  i^aln- 
tiff  (1  per  acre  tf  he  fonnd  sndi  purcbaaw. 
Soon  after  this  arrangement  was  made,  plaln- 
tifl  took  a  man  by  the  name  of  Heller  out  to 
look  at  the  farm,  and  he  waa  pleased  with 
tbe  place  and  was  satisfied  to  buy  It  If  he 
conld  raise  the  money  required.  The  terms 
of  payment  fixed  by  defendant  were  $1,000 
down  and  f 18,000  on  the  1st  of  March  fol- 
lowing, when  possession  was  to  be  giv^  and 
conveyance  made  subject  to  a  $7,000  mort- 
gage. Heller  went  to  a  town  in  an  adjoln- 
ing  county  wbm  he  had  a  farm  for  the 
purpose  of  ascertaining  whether  he  could 
raise  the  money  for  the  cash  payment,  and 
returned  on  the  evralng  of  the  same  day  . 
to  tbe  plaintiff's  place  of  business  where  he 
met  the  plaintiff  and  the  defendant,  and  a 
contract  of  sale  between  the  defendant  and 
Heller  waa  executed  In  duplicate,  and  tbe 
sum  of  $1,000  was  paid  by  Heller  to  de- 
fendant At  a  later  date  the  defendant  and 
Heller  mutually  agreed  that  the  written  con- 
tract above  referred  to  waa  defective  in  the 
description  of  tbe  [nroperty,  and  another 
written  contract  to  correct  the  omission  was 
executed ;  there  being  no  extension  or  modi- 
fication therein  of  the  time  for  final  pay- 
ment At  some  later  date  Hellw  and  the 
defendant,  apparently  by  mutual  agreement, 
destroyed  the  contract  and  duplicate  last 
executed;  but  whether  this  destraction  was 
snbaeqnait  to  the  date  on  which  final  pay- 
ment was  to  be  made  and  the  deed  executed 
does  not  appear.  It  does  a^^ear,  however, 
that  Heller  never  made  any  further  pay- 
ments, and  never  received  a  deed.  The 
ground  on  which  the  court  directed  a  ver- 
dict for  the  defendant  on  plaintifrs  evidence 
seems  to  have  been  that  there  was  nothing 
in  tbe  evidence  to  show  a  final  and  com- 
plete performance  of  the  contract  by  Heller.  ' 
or  an  effort  to  perform,  or  that  he  was  ready, 
willing,  and  able  to  perform  as  required  by 
the  terms  of  the  written  contract  which  seem 
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to  have  te&n  In  accordance  with  tbe  con' 
dltioDS  of  the  sale  proposed  by  defendant 
to  plaintiff  when  the  land  was  placed  in  the 
hands  of  tbe  latter  as  agent  The  simple 
question  Is,  therefor^  whether  whai  the  own- 
er of  land  places  It  In  the  hands  of  an  agent 
for  sale  on  spedfled  termB,  and  tbe  agent 
procures  a  purchaser  who  entetss  Into  a  con- 
tract to  buy  the  land  under  the  terms  and 
conditions  spedfled,  being  accepted  by  the 
owner  as  a  purchaser  on  such  terms  and  con- 
ditions, the  right  of  the  agent  to  a  commis> 
slon  Is  dependent  upon  the  final  performance 
by  the  purchase  of  the  terms  and  conditions 
of  the  contract  thus  ento«d  into. 

[1]  There  Is  some  confusion  In  our  own 
cases  as  to  what  is  a  sufficient  compliance 
on  the  part  of  the  ag^t  with  a  contract  to 
find  a  purchaser  as  to  entitle  htm  to  recover 
his  commission.  If  he  undertakes  to  dis- 
pose of  his  principal's  property  on  specified 
terms  and  ^Eect  a  completed  sale,  then  we 
have  said  that  the  agmt  is  not  entitled  to 
his  commission,  altboi^h  the  purchaser  pro- 
posed 1^  tbe  agent  enters  into  a  contract 
with  the  owner  which  he  subsequently  Is  un- 
able to  perform.  Orensel  r.  Dean,  98  Iowa, 
405,  87  N.  W.  276. 

[2]  On  the  other  hand,  If  the  agent  under- 
takes to  find  a  purchaser  who  shall  buy  on 
spedfled  terms  and  conditions,  be  is  entitled 
to  bis  commission  when  he  ^odWM  a  pur- 
chaser who  Is  ready,  willing,  and  able  to 
buy  on  tbe  tonus  and  conditions  iffoposed, 
even  thoiq^  the  owner  refuses  to  enter  Into 
any  binding  contract  with  the  proposed  pur- 
chaser. Iselin  T.  Orifflth.  02  Iowa,  698,  18 
N.  W.  302;  Johnson  T.  Wright,  124  Iowa, 
ei,  09  N.  W.  lOS. 

[I]  Svm  thoivh  the  seller  and  the  pur 
chaser  enter  into  a  tentative  agreement  as 
to  tbe  terms  of  the  sal^  if  a  condition  lure- 
cedent  to  the  contract's  taking  effect,  such 
as  a  present  cash  payment,  Is  not  perform- 
ed by  the  buyer,  then  the  agent  Is  not  enti- 
tled to  this  commission,  for  the  purchaser  is 
not  ready,  wllltng,  and  able  to  make  the  pur- 
chase on  fbe  terms  proposed.  Dent  v.  Pow- 
ell, 98  Iowa,  711,  61  N.  W.  1048;  Tracy  T. 
Fobes,  1S2  Iowa,  2S0,  109  N.  W.  772. 

[4]  It  is  well  settled  that  when  tbe  agent 
proposes  a  purchaser  acceptable  to  the  own- 
er, who  makes  with  him  a  binding  contract 
providing  for  the  terms  and  conditions  on 
which  he  shall  have  a  conv^ance  of  the 
property,  nothing  rwnalning  as  between  them 
save  the  performance  by  sndi  accepted  pur- 
chaser  of  the  terms  and  conditions  of  the 
contract  Uina  entered  into,  tbe  agent  becomes 
entitled  to  his  commission.  This  mle  was 
settled  after  a  full  discussion  of  the  author- 
ities In  Flynn  v.  Jordal,  124  Iowa,  467.  100 
N.  W.  S26.  and  is  in  accordance  with  tbe 
genmal  wdgbt  of  anttiority.  Aside  from  the 
authorities  dted  In  the  opinion  In  that  case, 
see  Roche  r.  Smith,  176  Mass.  087,  S8  X. 
B.  IBZ,  61  Lu  R.  A.  BIO,  79  Am.  St  Rep^ 
346;  also  Clark  &  Styles,  Agency,  f|  71, 


778;  81  Oyc.  1609;  19  Qrc  248;  28  A. 
&  BL  Btac  L,  917:  and  note  to  Ealley  t 
Baker,  28  Am.  St  Rep.  6^  It  was  held 
otherwise  In  Rlggs  r.  Tumbull  106  Md.  135, 
06  AtL  18,  8  L.  R.  A.  (N.  a)  824,  U  Ann. 
Cas.  783,  but  in  that  case  the  court  cm- 
cedes  that  the  rule  adopted  In  that  state  is 
contrary  to  the  welglit  c£  authorl^.  The 
decision  In  that  case  is,  however,  unQues- 
tionably  in  accordance  with  the  weight  of 
authority  on  tbe  facts  actually  Involved,  tor 
the  court  holds  that  Uie  proqwctlve  pur- 
chaser did  not  comply  with  a  condition  to 
be  performed  concurrently  with  the  taking 
^ect  of  the  executory  contract  of  sale,  with 
tbe  result  that  no  snCh  contract  was  ac- 
tually entered  into  so  as  to  become  binding 
between  the  parties.  The  dedslon  is  there- 
fore in  harmony  with  cases  in  this  state  al- 
ready cited. 

[I]  Now,  in  the  case  before  us,  the  making 
of  a  written  contract  in  duidlcato  between 
defendant  and  Heller,  a  purchaser  procured 
by  plaintiff,  Is  fully  estabUshed.  It  Is  also 
shown  that  Heller  paid  tbe  first  Installment 
of  the  purchase  price  required  to  be  paid  be- 
fore tbe  contract  should  go  Into  eSeet  It 
it  were  necessary  to  prove  the  terms  of  the 
contract  so  as  to  establish  the  subsequent 
performance  of  Its  conditions  by  Heller,  then 
perhaps  there  would  be  a  failure  of  proof, 
for  the  contente  of  the  contract  which  was 
destroyed  apparently  by  mutual  consent  are 
not  in  evidence ;  but  when  it  appeared  that 
there  was  a  Undli^  contract  altered  Into  be- 
tween tbe  parties,  then  Ite  contente  became 
Immaterial.  Defendant  became  bound  to  pay 
the  commission  when  he  accepted  a  pnrctias- 
er  furnished  by  tbe  plaintiff. 

The  confusion  which  has  arisen  In  this 
stete  with  reterence  to  the  application  of  tbe 
rule  announced  4n  Flynn  v.  Jordal.  supra, 
seems  to  have  commenced  with  the  ease  of 
Snyder  v.  Pldler,  126  Iowa,  378,  101  N.  W. 
180,  in  which  this  court  without  reference  to 
Elynn  v.  Jordal,  announces  the  proposition 
that  if  the  purcbaser  does  not  porfonn  the 
conditkxu  of  the  contract  entered  into  be- 
tween hlra  and  the  owner,  tbe  agent  is  not 
entitled  to  his  commission.  This  proposition 
was  affirmed  in  the  subsequent  cases  of  Mc- 
GHnn  v.  Garber,  126  Iowa,  688, 101  N.  W.  2T9i 
and  Sh^nm  lAud  Co.  t.  S^tcm,  130  Iowa. 
86.  106  N.  W.  876,  in  neither  of  whidi  cases 
was  there  any  discussion  of  the  question  fur^ 
llier  than  a  retereace  to  Snyder  v.  FIffler. 
Neither  of  the  cases  last  above  cited  Involved 
In  their  facte  tbe  point  now  under  cousldaa- 
Uon,  and  in  Bladdedge  v.  Darla,  128  Iowa, 
681,  106  N.  W.  1000.  dting  also  Snyder  v. 
Fldler,  It  anwars  ttiat  no  binding  enforce- 
able contract  was  entered  Into  between  the 
parties.  This,  thai,  was  the  condition  of  the 
law  in  this  stete  wbesi  we  announced  our 
opinion  in  Woiks  r.  Hazard,  148  Iowa.  IS, 
127  N.  W.  1099.  In  that  case  we  hdd  that 
under  a  contract  of  agency  to  procure  a  pur- 
chaser on  such  terms  as  should  be  satlsfac' 
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toiT  to  the  owner,  tbe  agent  became  entitled 
to  Ills  commission  npon  procuring  a  purchas- 
er with  whom  the  owner  should  make  a  con- 
tract, and  that  failure  of  the  purchaser 
thereafter  to  perform  hla  contract  would  not 
defeat  the  agent's  right  to  his  commission. 
That  case  was  very  analogous  to  the  one 
before  us.  There  the  terms  and  conditions 
were  not  specified,  but  were  left  to  be  de- 
termined between  the  owner  and  the  propos- 
ed purchaser.  If,  under  sucb  circumstances, 
the  proposed  purchaser  did  not  agree  to  the 
terms  and  conditions  proposed  by  the  owner, 
the  a.gent  would  recover  no  commission ;  but 
It  was  held  that,  wbeu  the  proposed  pur- 
chaser and  the  owner  did  enter  Into  a  bind- 
ing contract,  the  agent  was  entitled  to  his 
commissicm  notwithstanding  the  failure  of 
tbe  purc^ser  to  perform  tbe  terms  of  such 
contract  In  the  case  Just  cited,  the  court 
adopted  the  rale  announced  In  Flynn  t.  Jor- 
dal  without  citing  that  ease,  and  it  attempt- 
ed to  limit  tbe  ft^Icatloo  of  Snyder  t. 
Fldler. 

It  is  apparent,  therefore,  that  unless  we 
are  now  willing  to  definitely  abandon  the 
rule  announced,  after  a  full  discussion  of  the 
authorities  in  Flynn  t.  Jordal,  and  to  aban- 
don also  the  theory  on  which  tbe  recent  case 
of  Wenks  v.  Hazard  was  decided,  and  ac- 
cept as  conclusive  the  rule  announced  In 
Snyder  v.  Kdier  and  cases  apparently  rec- 
ognizing It  without  further  discussion,  we 
ought  to  hold  in  the  case  before  us,  on  the 
general  weight  of  anthorlty  In  this  and  otber 
states,  that  when  tbe  owner  accepts  a  pur- 
chaser proposed  by  the  agent,  and  enters 
Into  a  binding  contract  with  him,  the  agent 
is  entitled  to  his  commission  without  regard 
to  whether  the  terms  of  such  binding  con- 
tract are  subseiiuently  perftirmed  by  the  por- 
diaser.  Sucb  a  holding  is  not  only  in  ac- 
cordance with  tbe  weight  of  authority,  but 
in  accordance  with  reason.  No  persuasive 
coDSiderationB  can  be  suggested  for  convert- 
ing the  agent,  who  procures  a  purchaser 
acceptable  to  the  owner,  Into  a  guarantor 
of  the  performance  by  such  purchaser  of  the 
obligations  of  bis  contract  It  is  quite  com- 
KDon  to  [woTlde  for  payments  to  be  made  dur- 
ing a  constdiMable  term  of  years  before  the 
purchaser  becomes  entitled  to  a  conveyance, 
and  we  see  no  reason,  in  the  nature  of  things, 
why  the  agent  should  be  required  to  wait  un- 
til the  subsequent  payments  have  all  been 
made  before  recovering  the  commission 
agreed  upon,  unless,  Indeed,  he  Is  bound  by 
tlie  gpeciflc  terms  of  his  contract  to  do  so. 
We  reach  tbe  conclusion  that,  In.  tbe  case 
before  us,  the  plaintiff  made  oat  a  prima 
fade  case  for  the  recovery  of  his  commls- 
sian,  adhering  to  tbe  role  announced  In 
S^nn  Jordal,  and  oTcnnllng  tbe  case  of 
Snyder  v.  Ftdler  so  far  as  it  la  Inoonslfltait 
with  this  condaslon. 

Jndgment  of  the  trial  court  la  theretbre 
rvveraed. 


WEAVER,  J.  (dissenting).  In  my  judg- 
ment the  record  Is  barren  of  evidence  show- 
ing that  any  contract  of  sale  was  ever  made, 
or,  if  made,  that  its  abandonment  was  not 
strictly  In  pursuance  of  some  condition  or 
reservation  contained  therein.  No  witness 
has  attempted  to  state  Its  terms.  The  bur- 
den is  upon  the  plaintltF  to  make  a  case,  and 
if  he  sees  fit  to  submit  it  to  the  trial  court, 
or  bring  It  to  this  court  upon  a  showing  so 
lacking  in  definiteness  that  tbe  essential 
facts  cannot  be  found  therefrom,  this  court 
should  not  supply  his  omissions  by  presump- 
tion or  conjecture.  I  also  dissent  from  the 
principal  legal  conclusion  readied  dn  the  opin- 
ion as  being  out  of  bnrmony  with  our  deci- 
sions heretofore  rendered  In  similar  cases 
and  unsound  in  principle. 


BVANS,  J. 
sent  ' 


I  concur  In  the  foregoing  dia- 


KELLT  et  al.  v.  KELLY  et  aL 

(Supreme  Court  of  Iowa.   Bee  13.  1912.) 

Wills  (|  ^*)— Pbobats  — Aotioh  to  Skc 
Aside. 

Under  Code.  81  S296,  3447,  providing  that 
the  probating  of  a  will  is  conclusive  evideQca 
of  its  due  execution  until  set  aside  by  an  orig* 
inal  or  appellate  proceeding,  and  4hat  an  ac- 
tion to  set  a  will  aside  may  be  brought  within 
five  yeare,  the  admtseion  of  a  will  to  probate 
originally  without  contest  la  a  preliminary  or- 
der, which  effects  a  prima  fade  establishment 
of  the  iostrumenti  but  does  not  cut  off  the  right 
of  contest  In  an  original  action  within  the  pe- 
riod of  limitation. 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent 
Dig.  S  916;  Dec.  Dig.  1  427.»] 

Appeal  from  District  Oourt,  Iowa  County: 
R.  P.  Howell,  Judge. 

Action  to  set  aside  a  wllL  Demurrer  to 
the  petition  sustained,  and  plaintUfs  appeal. 
Reversed. 

W.  J.  Baldwin,  of  Iowa  01^,  and  J.  M. 
Dower,  of  Marengo,  for  appellants.  Yoss  A 
Wallace,  of  WUliamsburg,  and  Popham  ft 
Havn^,  of  Marengo,  for  appellees. 

WEAVER,  J.  Margaret  Kelly  died  testate 
October  31,  1910.  She  was  unmarried  and 
childless.  Her  only  surviving  heirs  were 
her  four  brothers,  James,  Thomas  F.,  John, 
and  Patrick.  By  the  terms  of  her  will  she 
gave  the  bulk  of  her  property  to  James  and 
Thomas  F.,  making  no  mention  of  either  John 
or  Patrick.  The  Instrument  having  been 
filed  for  probate,  dae  notice  of  tbe  proceeding 
was  personally  served  In  this  state  upon  all 
tbe  heirs,  Including  John  and  Patrick.  No 
objections  were  filed  by  any  ot  tbe  belrs, 
and  npon  the  usual  proof  of  Its  due  execu- 
tion the  will  was  admitted  to  probate  at  the 
January,  1911,  term  of  the  district  conrt  of 
Iowa  county.  On  November  18,  1911,  John 
Kelly  and  Patrick  Kelly  Instltnted  tbls  ac- 
tion to  set  aside  tbe  will  and  tbe  probate 
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thereof  on  the  ground  that  the  testatrix  was 
at  Uw  ^te  of  saM  Instrament  of  nnsoond 
mind  and  Incapable  of  maUng  a  raUd  tes* 
tamentaiy  dlqKistti<ni  of  her  estate  and  that 
the  execatkm  of  tlie  altesed  will  was  obtain- 
ed b7  undue  influence  To  the  petition  all^* 
Ing  the  ftwegoing  state  of  facts  the  defend- 
ants demurred  <m  the  followlnff  grounds: 
(1)  A  defect  of  parties  in  that  the  petition 
falls  to  make  the  execute  of  tbe  will  a  de- 
fendant In  the  action;  and  (2)  the  petition 
shows  upon  Its  fftce  that  the  plaintiffs  were 
made  parties  to  the  probate  proceedings  and 
perstmally  served  with  notice  thereof,  but 
telled  to  an^ear  thereto  or  to  contest  the 
same  In  any  manner  whweby  fhej  became 
and  are  eetoppeA  to  dmy  the  validity  of  the 
will  or  the  sufficiency  of  the  adjudication  up- 
on which  It  was  admitted  to  iffobata  The 
demurrer  was  held  by  the  trial  court  to,  be 
well  taken,  and,  plalntUFs  electing  to  stand 
upon  th^  petition  without  fnrthw  amend- 
ment, the  action  was  dismissed  at  their  costs. 
From  this  judgment  plalntlfFs  appeal. 

Stated  briefly,  the  queBtlon  thus  presented 
la  whether  appellants,  as  heirs  of  the  de- 
ceased, after  being  notiaed  of  the  proceed- 
ings and  allowing  the  will  to  be  probated 
without  objection,  may  maintain  an  orig- 
inal action  to  set  aside  the  probate  and  con- 
test the  vfelldlty  of  sucb  wlU.  The  trial 
court  answered  this  question  In  the  negattve, 
and  we  are  asked  to  review  tbe  record  and 
reverse  such  decision. 

The  rl^t  to  maintain  such  action  must  be 
found,  if  at  all,  In  the  statute  So  f&r  as 
they  have  Immediate  bearing  upon  the  ques- 
tion, our  statutory  provisions  are  as  follows : 
(1)  Any  person  of  full  age  and  sound  mind 
may  dispose  of  all  his  property  by  will  sub- 
ject only  to  the  rights  of  his  creditors  and 
of  his  surviving  spouse  If  any.  Code,  S 
3270.  (2)  The  vrill  must  be  in  writing  and 
duly  witnessed.  Code,  1  3274.  (3)  The  will 
must  be  filed  In  the  proper  conrt  and  a  day 
fixed  for  the  bearing  at  wblch  any  party  In 
Interest  may  appear  and  contest  the  pro- 
bate. Issues  so  Joined  are  Viable  to  a  Jury. 
Code,  I  3283.  (4)  The  clerk  must  give  due 
notice  by  publication  of  the  time  and  place 
of  such  hearing  unless  a  different  notice  Is 
prescribed  by  the  court  Code,  |  32S4.  (5) 
The  admission  to  probate  when  duly  eertl- 
fled  renders  the  will  competent  evidence  in 
aU  courts  without  further  proof.  Code^  } 
3286.  (6)  Such  probate  la  conclnBlve  proof  of 
the  due  execution  of  the  will  unM  tet  (Ufde 
by  an  original  or  appellate  prooeeding.  Code, 
i  3296.  (7)  Action  to  tet  aside  a  tctil  may  be 
brought  within  five  years  from  the  date 
when  the  instrument  "Is  filed  In  the  clo-k's 
office  and  notice  tbN«of  la  given.**  Code,  i 
3447. 

Were  the  question  one  of  first  Impression, 
the  writer  of  this  opinion  woufd  strongly 
Incline  to  the  view  upheld  by  the  trial  court, 
and  say  that  the  right  to  maintain  an  orig- 
inal action  to  set  aside  a  will  after  due  pro- 


bate thereof  Is  not  available  to  a  party  In 
Interest  who  had  due  notice  of  the  proceed- 
ings and  failed  to  appear  or  object  thereto. 
To  bold  othenrlse  is  to  complicate  the  set- 
tlemoit  of  every  estate  where  a  testator  has 
seen  fit  to  exclude  an  heir  tvom  Sharing  In 
bis  bounty  and  cloud  the  title  to  all  prop- 
erty so  devised  by  the  possibility  of  a  auc- 
ceesfol  contest  being  Instituted  at  any  time 
during  a  period  of  five  yonn.   Nor  does  It 
seem  to  the  writer  that  the  langoage  of  the 
statute  necessarily  demands  sndi  a  constrnc- 
tton*  bat  the  opposite  view  seons  to  have 
had  judicial  sanction  too  long  to  be  unset- 
tled exocs»t  by  legislative  Intervention.  The 
provision  which  makes  the  probate  of  a  will 
condnslve  until  set  aside  by  an  original  or 
ai4;>ellate  proceeding  has  beoi  a  featore  of 
tlie  statute  since  early  In  the  history  of  the 
state.   Code  of  1851,  |  1297;    Revishm  of 
1860. 1  3329;  Code  of  1878,  |  2S63;   Code  of 
1897,  I  3296.    It  has  been  quite  nnlformly 
Inteipreted  as  making  the  validity  of  a  will 
the  subject  of  investigation  In  an  original 
action  by  a  party  In  interest  at  any  time 
within  five  years  from  the  filing  of  sneh  will 
for  probate  and  the  giving  ot,  noUoe  thereof. 
In  accordance  with  that  theory,  it  has  been 
held  that:    "Rights  of  a  party  claiming  a 
distributive  share  In  his  ancestor's  estate  are 
not  concluded  by  the  otder  of  the  conrt  ad- 
mitting the  will  to  probate.   Such  party  may 
stUl,  by  proper  proceedings,  have  the  iiues- 
tlon,  of  Mb  rij^t  to  a  portim  of  his  ances- 
tor's estate,  determined.   The  admission  of 
the  will  deddes  no  question  but  Its  due  ex- 
ecution and  [mblication."   Lorieux  v.  Keller. 
S  Iowa,  ^1,  68  Am.  Dec.  606.   In  HaveUck 
V.  Havelick,   18  Iowa,  4i&,  the  plaintUT 
bronght  action  to  set  aside  a  will  which  had 
been  admitted  to  probate,  and  the  court,  aft- 
er quoting  the  statute  last  above  ^ted,  says : 
"The  petitioners  were  therefore  not  confined 
to  their  ai^Uate  remedy  after  the  allowance 
of  the  will  by  the  county  court,  but  couM 
properly  commence  this  their  ori^al  action 
to  set  the  same  aside."    After  the  transfer 
of  probate  Jurisdiction  from  the  county  court 
to  the  circuit  court,  question  was  raised  In- 
volving this  statute,  and  the  court  said:  *^It 
is  plain  that  the  effect  of  the  probate  of  a 
will  In  the  circuit  court  Is  the  same  as  was 
the  effect  of  a  like  proceeding  under  the  for- 
mer practice  in  the  county  court    Sudi  a 
construction  works  no  prejudice  to  those  in- 
terested adversely  to  the  will,  as  it  is  com- 
petent for  them,  notwithstanding  the  pro- 
bate of  the  will,  to  Institute  a  direct  proceed- 
ing to  set  U  aside."    Ollruth  v.  Gllrutb.  «) 
Iowa,  S4&   In  Eelsey  v.  Kelsey,  57  Iowa. 
383.  10  N.  W.  753,  the  executor  of  a  will 
which  bad  been  duly  probated  brought  an 
action  to  construe  some  of  Its  provlsiims. 
To  this  an  heir  of  the  testator  appeared  and 
by  cross-bill  asked  to  have  the  will  declared 
void.   It  was  held  that  this  was  equivalent 
to  a  direct  attack  upon  the  will  in  an  oric- 
Inal  proceeding  and  as  such  could  propo'ly 
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be  maintained.  Tbe  rule  ot  tbe  HareUck 
Can  was  also  affirmed  in  Lelgbton  r.  On, 
44  Iowa,  688.  In  Kiisber  t.  Klrataer,  120 
Iowa.  345,  94  N.  W.  816,  one  ot  Hie  parties 
urged  the  proportion  that,  when  a  will  has 
once  been  duly  admitted  to  probate,  tlie  or- 
der can  only  be  set  aside  in  an  equitable  ac- 
tion. To  this  the  court  in  its  <9inion  re- 
sponds, saytaiff:  "The  exact  reverse  of  thla 
contention  was  held  in  Lelgtaton  t.  Orr,  44 
Iowa,  079,  and  it  taaa  beoi  tlie  ^cUce  In 
this  state  for  more  than  a  quarter  of  a 
centary;  and,  even  If  there  were  no  Judi- 
cial oonstmeUon  of  tbe  statute,  we  would 
hesitate  hmg  before  d^rUng  from  so  ren- 
erable  a  rula" 

This  Is  not  an  exhanstlTe  citation  of  our 
preoedoits  upon  the  point  under  dlscnsslim. 
bnt  they  are  sufficient  to  show  their  twor 
and  effect  The  only  exertion  to  this  role 
Is  found  In  Or^  r.  Myatt,  78  Iowa,  703, 
42  N.  W.  461,  43  N.  W.  700.  where  the  court, 
speaking  by  Beck,  J.,  seem  to  distinctly  hold 
that  admission  of  a  will  to  probate  Is  final 
and  conclusive  as  to  all  parties  in  Interest 
personally  served .  with  notice  thereof,  and 
that  the  provision  allowing  subseiinent  orig- 
inal proceedings  to  set  aside  the  will  Is  for 
the  benefit,  of  those  not  served  with  notice 
or  upon  whom  only  constmctlve  service  has 
been  bad.  WbUe  this  dedalon  has  never 
been  expressly  overruled,  it  appears  never  to 
have  been  followed  upon  this  point,  and  tbe 
distinction  which  it  makes  has  nowhere  else 
been  recognized.  Certain  It  la  the  statute 
does  not  In  terms  declare  such  distinction. 
Indeed,  the  statute  provides  for  no  notice 
other  than  by  publication,  thongh  it  recog- 
nizes the  authority  of  the  court  by  proper 
order  to  designate  some  other  method  of 
service.  This  fact  gives  color  to  the  theory 
that  the  Legislature  did  not  Intend  to  give 
an  order  of  admission  to  probate  the  con- 
clusive effect  of  a  final  judgment  in  an  ordi- 
nary adversary  proceeding.  The  preserva- 
tion of  the  estate  and  the  proteettoD  of  the 
interests  of  all  concerned  are  ordinarily  pro- 
moted by  an  early  probate  of  the  will  and 
the  appointment  of  an  executor  authorized 
to  take  charge  of  the  property.  This  is  ac- 
complished by  the  simple  and  somewhat  in- 
formal proceedings  we  have  described;  but, 
as  construed  by  the  court,  the  statute  at  the 
same  time  keeps  the  door  of  tbe  conrt  open 
for  those  who  are  aggrieved  by  the  terms  of 
the  will  to  sue  for  Its  canc^atlon  until  the 
statute  of  llmltatloitt  erects  a  bar  to  such  re- 
lief. 

The  mle  thus  approved  Is  also  allied  in 
other  Jurisdictions.  Thus  it  has  been  said 
by  the  Illinois  court  that  the  original  pro- 
bate of  a  will  "Is  not  designed  as  a  final  and 
conclusive  determination  of  the  testamentary 
capacity  of  the  testator  upon  all  the  evidence 
that  may  be  iwodnced.  The  purpose  is  only 
to  estaUlab  teatamoitary  capacity  prima 


fade  In  order  that  the  will  may  be  recorded, 
tbe  estate  cared  for,  and  administration  pro- 
ceed." O'Brien  v.  Bonfleld,  218  lU.  428.  72 
N.  B.  1090;  Shaw  v.  Moderwell.  104  lU.  64; 
Tate  T.  TRte,  89  111.  42;  Enox  v.  Panll,  95 
Ala.  505,  11  South.  156;  DUIard  v.  Dlllard, 
78  Va.  208.  It  has  also  been  said  that  pro- 
bate of  a  will  Is  an  Incipient  step  to  give 
jurisdiction,  and  the  court  may  tliereafter 
entertain  a  proceeding  to  set  it  aside.  Wall 
T.  WaU,  30  Miss.  91,  64  Am.  Dec.  147. 

In  short,  the  accepted  doctrine  in  juris- 
dictions having  statntea  similar  to  our  own 
appears  to  be  that  admtadon  of  a  will  to 
probate  originally  without  contest  is  a  pre- 
liminary order  or  judgment  whidi  effects  a 
prima  fade  establishment  of  the  Instmmait, 
and  gives  the  court  and  executor  authority 
to  proceed  with  the  administration  and  set- 
tlement of  the  estate,  bnt  does  not  operate 
to  cut  off  the  right  of  contest  In  an  original 
action  within  the  statutory  period  of  limita- 
tion. This  court  Is,  as  we  have  already  seen, 
committed  to  that  construction  of  the  stet- 
ute,  and,  adhering  to  that  mle,  It  follows 
that  the  judgment  appealed  from  must  be  re- 
versed. In  so  far  as  the  decision  in  Oregg 
V.  Myatt,  supra,  Is  inconsistent  with  this 
holding,  it  most  be  considered  overruled. 

Reversed. 


HAILnZ  V.  OITX  OF  DS8  MOINBS. 
(Supreme  Ocnirt  of  Iowa.   De&  12,  1912.) 

1.  MannciFAL  GObpob&tioiib  (il  488,  489*)— 
Stbebt  Ixpbovehehts— Absbsbmeios— va- 
uoirr. 

Where  the  coancil  of  a  city  did  not  accept 
the  offer  ot  [wtltioners  for  a  itreet  Improve- 
ment to  waive  the  benefit  of  the  statutory  lim- 
itation of  the  amount  of  spedal  asKsament, 
but  proceeded  on  Its  own  motion,  as  authorized 
by  CX)de,  {  T9&,  to  make  the  improvement  with- 
out reference  to  tbe  request  or  consent  of  the 
persons  interested,  the  offer  could  not  lia  relied 
on  as  an  estoppel  against  tbe  assertion  of  tbe 
statutory  limitation. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  g|  1147-1152;  Dec. 
Dig.  H  488,  488.*] 

2.  ElvioBNCE  (i  387*)— Pabok.  Bvinanos— Va- 
rying Rbcobds  or  Municipal  Council. 

The  record  of  the  council  of  a  dty  that  a 
resolation  for  a  street  improvement  was  pass- 
ed on  the  council's  own  motion,  without  refer- 
ence to  any  request  or  consent  of  the  persons 
interested,  may  not  be  impeached  by  parol  evi- 
dence that  It  was  the  custom  of  the  council 
what  an  improvement  was  petitioned  for  and 
three-fourths  of  the  members  were  in  favor 
thereof  to  make  the  record  show  that  the  reso- 
lution was  passed  on  the  council's  own  motion 
to  avoid  complications  arlsinjt  from  any  after- 
discovered  deiEect  In  the  petition  for  tlie  im- 
provement. 

[Gd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8S  1698-1713;  Dec.  Dig.  |  387.*] 

3.  'Municipal  Gobpobations  <|S  488.  488*)— 
Stbebt    Iupbovbhbnt  —  Asssssuent  —  Ds- 

TOPPEL. 

The  mere  fact  that  an  owner  of  land  abot- 
tios  on  a  street,  improved  pursuant  to  a  reso- 
Indon  thereof,  was  tiie  attorney  of  the  dty. 
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snd  u  mch  approTed  the  form  of  contract  for 
the  ImproTement,  did  oot  estop  his  ezecatrix 
from  dentin?  the  li^ht  of  the  city  to  asaesa  the 
property  in  excess  of  the  amount  of  the  statu- 
tory limitation ;  the  executrix  not  denying  the 
liahility  of  the  proper^  toe  it»  proper  propor- 
tion 01  the  cost  of  the  unproTement. 

[Ed.  Note— For  other  cam,  aee  Mnnldpal 
Oorporations,  Cent  Dig.  %%  U47-1162;  Dec. 
Dig.  S8  488,  488.«] 

4.  MURICIPAL      COSPOBATIONS       (J      602*)  — 
SntEBT  IlfFBOVBHENTS— ASSESSlCSnTB— VA- 

LiDirr— BiTRDiif  or  Proov. 

A  dty  orderiiw  a  street  ImproTement,  and 
Reekine  to  asaesa  the  property  benefited  in  ex- 
cess ot  the  statutory  limitation,  has  the  burden 
of  showing  some  ground  entitling  it  to  compel 
the  propertT  or  its  owner  to  pay  a  larger  pro- 
portion. 

[Ed.  Note.— For  other  eases,  ne  Municipal 
^parations,  Cent.  Dig.  i  1174;  Dec.  Dig.  | 

5.  MuRiciPAi.    C0BPOBATION8    A    4S8*)  — 
Street  Iupbotbmsht— "Patuco.'' 

The  word  "paving,"  in  Gbde,  |  702,  gMng 
to  cities  power  to  Improve  any  atreet  by  grad- 
ing, parkinir,  curbing,  paving,  and  guttering, 
and  to  assess  the  cost  on  abutting  property, 
subject  to  the  limitation  of  a  maximum  assess- 
ment, includes  both  curbing  and  guttering  when 
a  city  undertakes  to  pave  a  street  not  already 
curbed  and  guttered ;  and,  where  a  city  curbs, 
gnttera,  and  paves  a  street  as  a  part  of  one  Im- 
provement, it  may  not  treat  the  work  u  inde- 
pendent items,  and  make  them  the  subject  of 
separate  contracts  and  assessments,  though  in 
the  outlying  parts  of  a  city  it  may  curb  or  gut- 
ter unpaved  streets,  and  thereafter  pave  the 
streets  when  demanded  by  the  growth  ot  the 
city  and  increase  of  traffic. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Oorporations.  Cent  Dig.  i  1101;  Dec.  Dig.  { 
459.* 

For  other  definitions,  see  Words  and  Phras- 
es, Tol.  6,  pp.  6239-5241:  vol.  8,  p.  7749.] 

Appeal  from  District  Court,  Polk  County; 
James  A.  Howe,  Judge. 
The  opinion  states  the  case.  Affirmed. 

Robot  O.  Brennan,  H.  W.  BTers,  and  E. 
C.  Carlson,  all  of  Des  Moines,  for  appellant 
Stlpp  Se  Perry,  of  Des  Moines,  for  appellee. 

WEAVER,  J.  Certain  special  assessments 
having  been  levied  upon  dty  lots  owned 
William  H.  Bailey,  since  deceased,  for  ex- 
penses Incurred  In  the  paving,  guttering, 
and  curbing  of  a  street  known  as  Prospect 
boulevard,  the  ownw  appealed  ttuxetrom  to 
the  district  coart  Upon  a  bearing  of  the 
evidence  the  district  court  modified  and  re- 
duced said  assessments  in  the  manner  here- 
inafter mentioned,  and  the  city  appeals  from 
said  decision  to  this  court 

The  material  facts  may  be  stated  as  fol- 
lows: Mr.  Bailey  became  purchaser  of  tbe 
lots  by  contract  In  June,  1909.  Prior  to  that 
time  in  the  year  1907  or  1908,  tbe  city  coun* 
cll  had  ordered  the  constrnctlon  of  a  combin- 
ed curb  and  gutter  in  front  of  the  proper^, 
but  the  work  done  under  this  order  bad  been 
rejected.  A  petition  in  which  Mr.  Bailey's 
grantors  Joined  had  also  been  presented  to 
tbe  council  for  paving  tbe  street  In  this  pe- 
tition the  signers  waived,  or  offered  to  waive. 


tbe  benefit  of  the  statute  wblcb  limits  the  lia- 
bility of  adjacent  property  to  special  ass^s- 
ment  for  any  street  improrement  to  25  per 
cent  of  its  actual  value.  Thereafter,  in 
April,  1909,  the  council,  after  the  usual  reso- 
lution of  necessity,  ordered  the  paving  of 
said  street,  declaring  In  tbe  resolution  there- 
for that  such  order  was  made  "without  the  ' 
petition  of  property  owners."  The  work  of 
paring  thus  ordered  and  tbe  final  construc- 
tion of  the  curb  and  gutter  were  done  prac- 
tically at  tbe  same  time,  but  under  separate 
contracts.  The  schedule  of  assessments  for 
tbe  curbing  was  presented  to  tbe  council  on 
September  15, 1909,  and  five  days  later  a  like 
schedule  for  tbe  cost  of  the  pavement  was 
also  presented.  Further  proceedings  for  the 
consideration  of  objections  and  proteats 
against  said  proposed  assessments  were  car- 
ried along  in  parallel  lines,  and  they  were 
finally  approved  and  levied  at  or  near  tbe 
same  time,  Mr,  Bailey  appeared  at  the  bar- 
ings, and  protested  against  the  assessments 
on  several  grounds,  but  two  of  which  are 
Involved  in  this  appeal,  and  to  these  alone 
do  we  give  attention.  These  objections  are 
(1)  that  the  construction  of  the  pavement, 
curb,  and  gutter  constitute  but  a  single  im- 
provement, and  that  'but  one  special  assess- 
ment therefor  can  rightfully  he  levied  upon 
the  adjacent  property  for  the  expense  bo  in- 
curred ;  and  (2)  that  the  assessments  levied 
by  the  coundl  exceed  In  amount  the  one- 
fourth  of  the  actual  value  of  that  part  of 
the  lots  in  question  which  is  legally  charge- 
able with  such  burden. 

The  coundl  having  overmled  these  objec- 
tions, Mr.  Bailey  appealed  to  the  district 
court,  whidi,  on  bearing  tbe  evidence,  held 
tbo  objections  well  taken,  and  reduced  the 
assessment  for  tbe  combined  improvement  to 
tbe  sum  of  $1,200,  which  it  found  to  be  the 
one-fourth  of  tbe  actual  valne  of  tbe  prop- 
erty. It  Is  from  this  ^dtdon  that  the  dty 
has  appealed. 

[1]  1.  Tbe  first  question  argaed  by  oonnsri 
is  whetlier  the  appellee  aa  the  b^  or  dev- 
isee or  executrix  of  Mr.  Bailey's  estate,  Is 
estoKied  to  claim  tbe  boiefit  of  tbe  ahove- 
dted  statute.  It  is  tbe  contention  of  counsel 
that  as  Mr.  Bailey's  grantors  bad  signed  a 
petition  waiving  the  benefit  of  the  statutory 
limitation  of  the  ftmount  of  special  assess- 
ment and  as  tbe  proceedings  for  tbe  con- 
struction of  the  pavement  were  already  in 
progress  when  Bailey  entered  Into  the  con- 
tract of  purchase,  he  toe*  the  proper^  sub- 
ject to  such  waiver,  and  that  neither  be  nor 
hla  heirs  or  representatives  can  be  beard  now 
to  claim  the  benefit  of  tbe  limitatloa.  Un- 
d&  our  statute  tbe  work  ot  street  improve- 
m^t  at  tbe  expose  of  adjacent  pn^wrty 
may  be  initiated  In  dthw  of  two  ways:  Upon 
the  petition  of  tbe  owners  of  a  majority  of 
tbe  lineal  front  feet  ot  tbe  adjoining  prop- 
wty,  In  wliidi  case  a  majority  of  tbe  oonndl 
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iB  anfllclMit  to  pan  ndk  a  reBoIatlon,  or 
upon  the  ooondl's  own  motton  wblcb  anUior- 
it7  msLj  be  exerclfled  only  wbiea  tbree-fonrthB 
of  all  tiie  members  of  the  eoiUM^  unite  in 
adopting  the  proper  resolution.  Code,  f  793. 
When  the  final  order  for  sncb  ImproTement 
ta  entered.  It  Is  required  that  the  record  shall 
t>e  made  to  "show  whether  the  improvemrat 
was  petitioned  for  or  made  on  the  motion  of 
the  conncU."  Code.  |  811.  The  authority  to 
levy  special  assessment  for  such  Improre- 
ments  Is  subject  to  the  following  restriction: 
"Such  assessment  shall  not  exceed  twenty- 
flve  per  centum  of  the  actual  value  of  the  lot 
or  tract  at  the  time  of  the  levy,  and  the  last 
preceding  assessment  roll  shall  be  taken  as 
prima  fade  evidence  of  such  value."  Code 
Supp.  1907,  S  792a.  So  far  as  the  dty  rec- 
ords are  concerned,  they  do  not  disclose  that 
the  iwtitlon  to  which  we  have  referred  ever 
received  any  consideration  at  the  hands  of 
the  council  and  still  less  do  they  show  its  ac- 
ceptance or  approval.  On  the  contrary,  when, 
in  obedience  to  the  statute,  the  record  Is 
made  to  show  upon  whose  Initiation  the  im- 
provement was  undertaken,  it  Is  there  de- 
clared It  was  "not  npon  petition  of  the  prop- 
«rty  owners."  For  present  purposes,  it  may 
be  conceded  that  a  property  owner  who  pe- 
titions for  an  Improvement,  and  as  induce- 
ment to  favorable  action  thereon  offers  to 
waive  the  benefits  of  the  statutory  restric- 
tion, cannot  be  heard  to  repudiate  his  un- 
dertaking after  hia  petition  has  been  granted, 
and  the  Improvement  for  which  he  has  asked 
has  been  made;  but  It  seems  to  us  no  less 
clear  that,  where  the  council  does  not  accept 
the  offer  of  the  petitioner,  and  thereafter 
proceeds  professedly  and  expressly  upon  Its 
•own  motion  to  exercise  its  statutory  power 
to  make  an  Improvement  of  that  nature  with- 
out reference  to  the  request  or  consent  of 
'the  persons  interested,  there  is  no  principle 
of  law  or  equity  which  will  entitle  the  city 
to  set  up  the  offer  or  waiver  contained  la 
the  rejected  petltioD  as  an  estoppel  against 
tbe  proper^  owner's  assertion  of  his  statu- 
tory rights. 

[2]  Bxtrloile  evidence  was  offered  on  be- 
liaU  of  the  dty  that  it  was  the  custom  of 
the  council  when  an  Improvement  was  peti- 
tioned for,  and  tbree-fourtha  (tf  the  members 
were  In  favor  Ouxeot,  to  make  the  record 
show  that  the  resolution  was  passed  upon  the 
council's  own  motion,  and  that  this  was  done 
to  aroid  any  trouble  or  complication  which 
might  arise  over  any  aftw-dlscovered  defect 
in  the  petttion,  althoo^  as  a  matter  of  fact 
such  petitions  were  considered  and  accorded 
influence  in  detwmlnlng  that  question.  In 
OUT  Judgment  the  trial  court  correctly  refus- 
ed to  regard  this  testimony  as  dther  compe- 
toit  or  material.  The  snbstasce  of  such 
showing  would  be  an  Impeachment  by  the 
dty  of  its  own  records  by  parol  evidence 
that,  while  such  record  expressly  states  that 
the  action  was  taken  upon  the  council's  own 


motion,  it  was  In  fact  takm  upon  the  peti- 
tion of  the  property  ownersL  This,  upon  &- 
mlllat  prlndples,  it  cannot  be  allowed  to  do. 
It  Is  true  that  persons  who  have  petitioned 
for  street  imiffovemmts  have  quite  frequent- 
ly been  held  estopped  to  contest  the  as- 
sessments thus  resulting  because  of  irregu- 
larity in  the  preliminary  proceedings,  and  It 
Is  not  unreasonable  to  suppose  that  the  ex- 
istence of  this  rule  was  one  reason  for  the 
enactment  requiring  the  dty  to  make  of  rec- 
ord the  fact  whether  the  work  had  been  or- 
dered upon  petition  thertfor  or  npon  the 
council's  own  motion.  A.  petition  granted  ts 
one  thing;  a  petition  rejected  or  not  acted 
upon  Is  quite  another.  Wheth^  a  walvw  of 
this  character  made  by  a  grantor  binds  or 
cbarges  the  property  In  the  hands  of  a 
grantee  who  purchases  it  after  the  petition 
has  been  signed,  but  before  the  work  has  been 
completed,  or  any  assessment  made,  Is  not 
necessarily  Involved  in  this  record,  and  we 
do  not  undertake  to  dedde  it. 

[3]  It  Is  further  argued  that  plaintiff  Is 
estopped  to  maintain  this  action  because  Hr. 
Bailey  was  himself  the  dty's  attorney  from 
April,  1908,  to  December,  1909,  and  as  such 
attorney,  and  after  he  purchased  the  proi>- 
erty,  approved  the  form  of  contract  between 
the  dty  and  the  paving  contractor  who  per- 
formed the  work.  We  see  none  of  the  ele- 
ments of  estoppel  In  this  transaction.  His 
executrix  does  not  now  contest  or  deny  the 
liability  of  his  property  for  its  just  and  prop- 
er proportion  of  said  improvement,  and  sure- 
ly the  dty  suffers  no  wrong  In  being  pre- 
vented from  exacting  more  than  such  propor- 
tion. 

[4]  Again,  it  Is  said  that  the  plaintiff  does 
not  come  into  this  equitable  proceeding  with 
clean  hands,  and  therefore,  whatever  may 
be  said  of  her  strictly  legal  rights,  she  is  not 
entitled  to  any  relief  at  the  hands  of  the 
court  We  are  at  a  loss  to  understand  upon 
what  principle  of  equity  or  of  morals  it  can 
be  said  that  Mr.  Bailey  or  his  executrix  Is 
chargeable  with  any  lack  of  strict  rectitude 
so  far  as  the  facts  and  drcumstances  are 
disclosed  In  this  record.  The  appellant 
claims  the  right  to  assess  this  property  for 
the  expense  of  making  these  Improvements. 
The  appellee  admits  that  right,  and  under 
the  decree  below  her  property  Is  taxed  for 
that  purpose  to  an  entire  one-fourth  of  its 
value — the  full  proportion  allowed  by  stat- 
ute— but  she  denies  and  contests  the  rlgbt 
to  burden  her  proi^erty  in  excess  of  that 
limit  The  burden  of  showing  some  ground 
upon  which  the  dty  may  avoid  such  statu- 
tory restriction  and  compel  this  property  or 
its  owner  to  pay  a  larger  proportion  is  upon 
the  appellant  In  our  judgment  that  burden 
has  not  been  sustained,  aod  the  district  court 
did  not  err  In  so  holding. 

[S]  2.  A  somewhat  more  difficult  question  is 
encountered  when  we  come  to  consider  wheth- 
er the  entire  work  of  paving,  curbing,  and 
guttering  is  to  be  considered  as  a  single  Im- 
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proTemoit  The  statute  Klvea  to  dtles  power 
to  IminoTe  any  street  by  gnOing,  parking 
cvrUnff,  pATing,  and  gotterlng  tbe  same  and 
to  assess  the  cost  ttaoreof  upon  abutting 
propoty  sabject  to  tbe  limitation  upon  tlie 
maxlmnm  assessment  taereliibtf  ore  mentioned. 
CodB,  I  702,  and  Code  Snpp.  f  792a. 

Tbe  argnmoit  on  tbe  part  of  tbe  city  Is 
tbat  this  statate  makes  tbe  work  of  paving, 
curbing,  and  gntte^ig  independent  items  of 
street  Improrement,  and  tbe  council  may 
lawfully  so  treat  tbem,  and  make  tbem  tbe 
subject  of  separate  and  distinct  ctmtracts. 
Starting  with  this  omstructlon  of  the  stat- 
ute, It  Is  insisted  tbat  tbe  council  did  not 
esMed  its  powers  in  making  the  pavement, 
and  tbe  curb  and  gutter  whidi  border  it, 
tbe  subject  of  separate  contracts,  each  of 
wblxSx  in  tbe  matter  of  assessments  upon  abut* 
ting  property  is  to  be  comidered  without 
reference  to  tbe  other,  and  for  tbe  cost  of 
either  of  wUcb  assessments  may  be  up  to 
the  2B  per  cent  limit  If  this  be  true  as 
broa^  as  dimmed,  Cheo  the  owner  ttf  a  lot 
abutting  upon  a  city  street  is  Indeed  In  a 
desperate  strait,  for  such  constructkm  would 
enable  the  city  at  one  and  the  same  time 
to  park,  curb,  pave,  and  gutter  tbe  street 
four  separate  ctmtracts,  followed  by  four  sep- 
arate spedal  assessments  each  up  to  tbe  full 
limit  of  26  per  cent  of  the  actual  raln& 
We  cannot  beliere  that  sudi  result  or  such 
possibility  was  contemplated  by  the  I^egisla- 
ture.  It  Is  doubtless  true  tbat  in  the  outly- 
ing and  len  crowded  parts  of  a  dty  it  is 
sometimes  found  desirable  to  iuuvoTe  and 
use  streets  in  an  unpaved  condition  and  some- 
times  to  curb  or  gutter  the  same,  and  let  the 
lari^  enterprise  of  paring  await  tbe  growth 
of  the  dty  and  tbe  increase  of  tratBc  which 
shall  Josti^  U.  Under  such  circumstances, 
we  tiUnk,  there  can  be  no  reasonable  doubt 
that  the  dty  can  order  dther  or  any  of  such 
Improremaits,  and  lawfully  pFovide  for  as- 
sessing the  cost  upon  abutting  property.  But, 
when  It  undertakes  to  pave  a  street  not  al- 
ready sunOled  wltii  suitable  curbs  and  gut* 
ters,  we  are  of  the  opinion  that  **paTlng," 
as  tbe  word  is  used  In  the  statute  and  as 
understood  and  employed  In  ordinary  usage, 
Includes  botA  curb  and  gutter  without  which 
a  pavement  is  manifestly  incomplete.  It  has 
been  held  that  authority  to  pave  Indudes 
authority  to  compete  the  same  1^  the  eon- 
structlon  of  curbs  and  gutters  because  '*tbe 
cnrbstmes  are  necessary  In  order  to  secure 
the  gutters,  and  are  in  this  view  a  part  of 
the  pavement  of  tlm  street"  Warm  v.  Hen- 
1y,  31  Iowa,  SI ;  Downing  v.  Des  Moines,  124 
Iowa.  288,  99  N.  W.  1066.  The  different 
powers  conferred  upon  the  dty  for  tbe  im- 
provement of  streets  are  designed  to  meet 
dlfferoit  conditions  and  relieve  dlfferoit 
needs ;  but  from  the  fact  tlut  under  appro- 
priate conditions  tbe  dty  may  lawfully  re- 
quire dther  curbing,  guttering,  or  paving  it 
does  not  follow  that,  in  ordtflng  the  paving 
of  an  uncurbed  or  ungutt^ed  street,  it  can 


make  paving,  guttering,  and  curbing  a  mat- 
ter of  two  or  three  Independoit  Improve- 
ments, and  thereby  avoid  tbe  limit  wUch  the 
law  places  upon  the  burden  cast  upon  abet- 
ting i^c^terty.  A  vecy  sAmllar  4Qeatio&  an»e 
in  New  York  where  the  limit  of  a  special 
assessmoit  for  any  <me  Improvement  is  one- 
half  of  tbe  value  of  tbe  property.  In  tbat 
case,  as  in  this,  tbe  dty  undertook  to  levy 
separate  assessments  for  paving  and  for  curb- 
ing and  guttering,  the  aggregate  of  which  as- 
sessments was  in  excess  of  tbe  legal  limit 
The  work  was  done  naitex  separate  resolatlons 
or  orders,  one  of  which  was  dated  in  the 
year  1871  and  the  other  in  1872.  Of  this 
state  of  facts  the  court  says:  "If  these  as- 
sessments, though  resulting  from  separate 
apportionments  and  though  confirmed  at  dlf- 
fer^t  times,  are  for  tbe  expense  of  vrtiat  la 
practically  and  really  one  Improvonent.  tiiai 
tbe  E^irase  from  the  act  of  1840^  in  any  one 
case,*  aivlicB,  and  there  was  substantial  er- 
ror in  the  assessment  •  •  •  If  the  paving 
of  a  street  la  so  disconnected  from  other  wort 
iqiNni  the  street  in  necessity  and  dfect  aa  to 
be  a  different  and  separate  improvement  from 
grading  regulating,  setting  of  curb,  and  gut 
ter  stones  and  flagging,  or  if  the  adoption  of 
a  peculiar  kind  of  pavemoit  is  so,  tlien  there 
may  be  said  to  have  been  two  classes  of  Im- 
provement upon  this  street  If  they  are  not 
so  disconnected,  tiien  it  cannot  be  said  that 
there  was  that  l^jiee  of  time  betwedt  the  or^ 
dering  of  them  as  to  make  them  distinct. 
*  *  *  That  It  was  not  all  done  at  once 
does  not  necessarily  determine  tbat  it  was 
two  distinct  improvements.  Necessarily  r^- 
ulatlng  and  grading  must  precede  paving, 
and  so  must  to  some  degree  tin  setting  of 
curb  and  gutter  stones.  Nor  Is  tbe  fact  tliat 
there  was  different  kinds  of  pavement  on  dif- 
ferent parts  of  the  street  conclusive  tbat  these 
were  distinct  Improvemoits.  •  *  ■  If  one. 
improvement,  then  there  should  have  berai  but 
one  assessment;  and,  if  but  one  assessmcait 
It  could  not  hare  exceeded  tlie  half  assessed 
value  of  tbe  lots,  and,  as  It  does  oceed  that 
it  Is  to  some  extent  illegal."  In  re  Walter. 
75  N.  T.  356.  Tbe  pro[vIety  and  Justice  of 
sudi  holding  is  too  manifest  to  require  argu- 
ment in  its  support  Tbat  tbe  paving,  enrfo- 
ing,  and  gutterii^  in  cases  of  Uila  character 
do  constitute  a  single  improvement  Is  quite 
clear.  That  It  is  so  regarded  by  oigtaMera 
and  others  skilled  In  audi  work  ivpears  In 
evidence,  and,  even  if  soch  evidence  be  held 
inadmtesible,  the  fact  is  one  of  common  ob- 
serratlon  and  common  knowledge  which  the 
court  cannot  ignore.  See  our  cases  already 
dted.  Warren  t.  Hoily,  81  Iowa,  81;  Down- 
ing T.  Des  Moines,  124  lom,  289,  89  N.  W. 
1066.  See,  also.  Schoiley  v.  OonunomraaUh, 
86  Pa.  29,  78  Am.  Dec.  867;  laoqoeniin  t. 
Finnan.  39  Uisc  628.  80  N.  Y.  Sopp. 
207;  Huldekoper  T.  MeadvUle^  88  Fa.  15S. 
In  the  case  before  na  the  curb  and  guttering 
were  first  ordered  and  a  curb  and  gutter 
were  first  constructedf  but  betog  rejected  by 
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the  ettr,  tteer  vwe  lecoiutnicted  at  or  alNrot 
tbe  same  ttoie  and  part  of  tbe  same  eoieraX 
ImproTement  with  tbe  paving.  As  already 
remarked,  the  mere  difference  In  time  be- 
tween the  radera  upon  whl<A  swdi  work  was 
done  l8  not  saffldent  to  make  It  anything 
moce  or  lesa  than  a  single  Intprorement 

It  fdlowB  from  the  foregoing  dlscQBsloD 
that  the  trial  eonrt  did  not  err  fat  treathig 
the  two  Bseessments  as  constituting  a  single 
bnrden  and  applyfaig  thereto  the  limit  find 
by  the  statute. 

The  judgment  appealed  from  is  therefore 
afflnned. 


BOIOB  T.  GOFFEBN  et  aL 
(Supreme  Coart  of  Iowa.    Dec  U,  1912.) 
1.  MoBTOAoas  (I  283*)  —  Oontxtahoe  or 

MOBTOAGID  PbOPBBTY — PbIUABY  AND  SXC- 
ONDAKT  LlABIUTT. 

Where  a  mortgagor  sotd  the  mortgaged 
property  to  a  grantee,  nho  assumed  the  mort- 
gage, the  grantee  became  the  principal  debtor, 
and  tbe  liability  of  tbe  grantor  to  the  debt 
became  secondary  only ;  the  liability  of  the 
mortgaged  pnqwty  remaining  the  same  in  tbe 
hands  <^^HCmitee  as  in  the  hands  of  the 
first  mortgagor 

[Ed.  Note. — Tta  other  caaes,  see  MortEagea, 
Gent.  Dig.  H  766-758;  Dee.  Dig.  |  288.™ 

Z  MoBTaAGEB  a  291*)  —  CoimTAivcB  or 

MOBTOASBD  EllOFBBlT  —  ASSUlfFIIOR  Or 

Debt. 

TFfaoe  a  mortgagor  conveyed  tbe  property 
to  a  grantee,  who  assumed  tbe  mortage,  and 
he  in  turn  conveyed  to  another,  who  likewise 
assumed  the  mortgage,  the  latter  became  the 
principal  debtor;  the  liability  of  the  prior 
grantors  being  secondary  only,  and  they  being 
protected  by  the  mortgaged  property. 

[Ed.  Note.— For  otiier  cases,  see  Ifortgsges, 
Dec.  Dig.  I  2M.*] 

3.  MOBTOAOES   (I  291*)   —  CONVETANCB  Or 
PROrBRTT— ASSUIIFTION  OF  MORTQAOB. 

Where  a  mortgagor  conveyed  tbe  property 
to  a  grantee,  wbo  assumed  the  mortgage,  and 
he  to  M.,  who  likewise  aasnmed,  and  M.  con- 
veyed to  L.  with  full  covenants  of  warranty, 
the  rights  of  tbe  original  grantee  to  be  pro- 
tected afrainst  primary  liability  were  not  affect- 
ed by  M.*s  conveyance  to  I*. 

[Bd.  Note.— For  otber  cases,  see  Mortgages, 
Dec  Dig.  I  291.*] 

4.  M(»TaAsx8  ({  491*)— Aasuimioir — Susn- 

QUBHT  CONTETANCK. 

C,  having  assnmed  a  mortgage  on  land 
porcfaased  by  him,  conveyed  the  land  to  M., 
wbo  also  assumed,  and  then  conveyed  to  L. 
with  full  covenants,  who  conveyed  to  J.  by  deed 
of  special  warranty.  Jleld  that,  since  J.  held 
his  title  under  M.,  his  rights  as  against  the 
mortgagee  and  O.  could  rise  no  higher  than 
the  rights  of  H. ;  and,  while  J.  was  entitled  to 
equitable  relief  as  against  M.  only,  such  relief 
must  be  without  prejudice  to  pre-exiating  equi- 
ties of  the  mortgagee  and  C. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SI  1434-1437;  Dec  Dig.  S  481.*] 

5.  AnrKAi.  AND  Ebbob  (I  laS*)— Right  to  Ap- 
peal— Rioht  to  Object. 

Where  defendant  J.,  tbe  ultimate  grantee 
of  certain  mortgaged  premises,  was  awarded 
judgment  on  a  warranty  against  M,  a  prior 
grantor,  wbo  had  aasmned  tbe  mortgage,  but 
cunveyed  the  property'  with  covenants  of  war* 


ranty  to  J.*s  grsntor,  M.  having  appealed,  so 
that  J.  was  threatened  with  the  lose  of  the  only 
relief  he  was  granted  by  the  decree,  plaintin 
mortgagee  could  not  object  to  an  appeal  also 
taken  by  3^  in  order  that  be  might  obtain  a 
trial  de  novo  on  the  merits  of  the  case  made  by 
bis  cross-petition. 

[Ed.  Note.— For  otber  ease^  see  Appeal  and 
Error,  Cent.  Dig.  H  908,  90?,  920,  WS;  Dec. 
Dig.  i  138.*1   *•  " 

6.  Etidencb  fl  184*)— Best  ahd  Sboohdabt 
Evidence — Obioinaz.  Deed. 

Where  a  suit  to  foreclose  was  brought 
against  defendants  0.  and  M.,  to  whom  the 
property  was  conveyed,  and  who  respectively 
assumed  the  mortgage,  and  0.  testified,  with 
reference  to  the  execntlon  of  bis  deed  to  M., 
that  the  transaction  was  with  him  penonally, 
and  that  it  was  the  only  transaction  he  had  bad 
with  M.,  and  that  lie  executed  only  one  deed, 
the  evUmiee  snfieiently  ahowed  that  the  orig- 
inal deed  was  la  M.'s  possession,  and  justified 
the  introduction  of  the  record  In  lien  of  the 
originaL 

[E!d.  Note — For  otber  cases,  see  Evidence, 
Cent  Dig.  H  638-641;  Dec  Dig.  S  184.*] 

7.  Tbial  (I  68*)— PcBPoss  roB  Which  Bvi- 
dbncb  is  Iiitboiiitoed— LmTAtZOH. 

Where,  In  a  suit  to  foreclose  against  de- 
fendants O.  and  M.,  to  whom  the  property  was 
omveyed,  and  who  in  turn  respectively  as- 
sumed tbe  mortgage,  O.  filed  a  cross-bill  against 
M.,  claiming  that  H.  was  primarily  liable,  tbe 
record  of  the  deed  from  C  to  M.,  containing 
M.'b  assumption  of  tbe  mortgage,  having  bera 
properly  admitted  under  the  croea-bill,  was  tn 
the  case  for  all  purposes,  and  available  to  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  12#,  129;  Dec  DIM  B8>*] 

a  COVENAirtS  (I  180*)— WABRAKTr- BSEACB 

— MT3ASTTBK  OT  DaHAOBB. 

Wbere  there  Is  a  failure  of  title  to  real 
property,  reratvery  on  a  covenant  of  warranty 
cannot,  in  general,  ezoeed  tlie  emisideratitm  re- 
ceived     ue  warrantor. 

[Bd.  Note— For  otber  eases,  see  Covenants, 
Cent.  Dig.  H  246-268,  267;  Dec  Dig.  |  130.^ 

9.  Covenahtb  (I  127*)— Covenant  Against 
Incitubbances— Bbeach — ^Damages. 

Where  a  covenant  against  incambrances  is 
btMcbed,  and  the  warrantee  Is  compelled  to  pay 
an  incumbrance  in  order  to  protect  his  title, 
tbe  amount  so  paid  is  presumptiTely  the  meas- 
ure of  damages. 

[Ed.  Note. — For  otber  cases,  see  Covenants. 
Cent.  Dig.  II  238-242,  268;  Dec  Dig.  {  127.  •] 

10.  Covenants  (|  127*)— Covenant  Against 

INCUUBBANCES — MEASCBE  OF  DAKAGES. 

M.,  having  purchased  certain  mortgaged 
property  and  assumed  the  mortgage,  conveyed 
the  property  to  L.  by  a  deed  with  full  cove- 
nants, after  which  L.  conveyed  to  J.  with  a 
deed  of  special  warranty.  Held  that  in  the  ab- 
sence of  any  claim  that  tbe  amount  of  tbe  in- 
cumbrance exceeded  the  amount  of  the  consid- 
eration received  by  M.,  the  trial  court  in  a 
suit  to  foreclose  the  mortgage,  In  which  J. 
filed  a  cross-bill  to  enforce  his  covenant,  was 
justified  in  adopting  the  amount  necessary  to  be 
paid  in  discbarge  of  the  incumbrance  as  the  pre- 
sumptive measure  of  damages. 

(Ed.  Note, — For  other  cases,  see  Covenants, 
Cent  Dig.  Ifi  238-242,  268;  Dec  Dig.  }  127.^ 

11.  MoBTOAQEs  (I  291*)— Mobtgaged  Pbop- 

EBTT — CONVETANCE— ADDITIONAI.  SECUBITT 

—ScBBSNDEB— Effect. 

A  mortgagor  of  certain  real  estate  convey- 
ed it  to  C,  wbo  assumed  the  mortgage,  and, 
after  putting  up  certain  additional  collaterals, 
sold  the  property  to  M.,  who  also  in  turn  as- 
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aomed  fb»  mortsage;  iriumipoiL  O.  ncdred 
back  hit  coIIateralB.  Held  that,  rinee  no  one 
but  the  ori^nal  grantor  stood  in  the  relation 
of  Buret?  to  C,  and  the  liability  of  the  mort- 
gaged property  was  not  In  the  nature  of  a 
suretyBhlp,  and  was  not  affected  by  the  snr- 
rendet  of  snch  collaterals,  neither  aI.  nor  his 
sabsequent  gran  tees  could  complain  of  *ach  sur- 
render. 

•[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  291.*] 

12.  MOBTQAOES  (8  291*)  —  GONTXTANCS  OF 

Land  —  Asbcuption  or  Moktoaob  —  Pub- 
chase  OF  Debt  bt  Pebson  Sbcondabilt 
Liable — ErFKCx— Right  to  Complain. 
C,  having  purchased  certain  mortgaged 
land  in  controversy  and  asBumed  the  mortgage, 
conveyed  to  M.,  who  likewise  aBsnmed,  and  ha 
conveyed  through  L.  to  J.  with  full  eorenants 
of  warranty.    Thereafter  C,  who  was  seconda- 
rily -liable,  procured  plaintiff  to  purchaae  the 
mortgage  note,  which  he  did  for  C's  protection. 
ffeld,  that  such  purchase,  though  coHasive,  did 
not  prejudice  any  rights  of  J, :  and  he  was  not 
therefore,  entitled  to  claim  that  it  constituted 
a  payment  of  tin  debt  and  a  discharga  of 
Hen. 

[Ed.  Note.— For  other  caaaa,  aee  Hortgagsf, 
D9C  Dig.  I  291.*] 

18.  MoRTQAaEs  (I  291*) — Tbansfkb  of  Mobt- 

OAQED  PROPEBTT  —  ASSUMPTION  OF  MOBT- 
QAGE— MOBTGAGE  NOTE— ASSIGnUEHT  WITH- 
OUT Becoubbs— Effbot. 

That  a  mortgage  debt  for  which  O.  was 
secondarily  liable  was  assigned  to  plaintiff, 
"without  recourse,"  for  C's  benefit  did  not  pre- 
clude plaintiff  from  aaing  a  subsequent  grantee 
of  the  mortgaged  premises,  wlto  last  aBsnmed 
the  mortgage,  since  the  words  *'withoat  re- 
course" served  only  to  protect  the  indorser 
against  liability  for  the  debt 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  291.*] 

14.  MOBTOAGES  <S  291*)  —  CoifVBYANCB  OF 
MOBTGAOBD  PBOFEBTY  —  ABSUUFTIOn  OF 
MOBTGAQB— COLLATBBAL  SEOUBITIBB. 

Where,  a  grantee  of  mortgaged  property, 
who  had  assumed  the  mortgage  and  had  deposit- 
ed collaterals  with  the  mortgagee,  conveyed  the 
property  to  M.,  who  in  turn  assumed  the  mort- 
gage and  conveyed  it  to  others,  the  liability  of 
the  collateral  deposited  on  the  conveyance  of 
the  property  to  M.  became  secondary  to  the 
liabiuty  of  M.  and  the  mortgaged  premises,  so 
that  its  aurrenda  by  the  mortgagee  was  not 
prejudicial  to  U.  or  bis  grantees. 

[Ed.  Note.— For  other  cases,  see  MortgageiL 
Dec  Dig.  S  291.*] 

15.  Covenants  (J  127*)— Covenant  Against 
Incumbbances— Bbeach — ^Damages. 

The  rule  that  a  warrantee  against  incum- 
brances who  iias  not  discharged  an  incumbrance 
warranted  f^alnst,  can  only  recover  nominal 
damages  from  his  warrantor,  while  applicable 
at  law,  is  not  controlling  in  equity,  where  pro- 
vision may  properly  be  made  In  the  decree  for 
the  award  of  substantial  damages,  even  in  ad* 
vance  of  actual  payment,  subject  to  sncb  proper 
conditions  as  will  protect  the  warrantor  against 
double  liability,  or  greater  liability  tlian  the 
amount  the  warrantee  must  necessarily  pay  to 
discharge  the  incumbrance. 

[Ed.  Note.— For  other  cases,  see  Covenanta, 
Coit  Dig.  SI  238-242,  258;  Dec.  Dig.  i  127.*1 

16.  MOBTQAOKS   (J   491*)  —  CONVETANCK  OF 

Mobtoaged  Land — Assumptior  of  Mobt- 

SAOE— FOBECLOSUBE— DeCBEE. 

Where  defendant  M.,  after  assuming  a 
mortgage  on  certain  land,  conveyed  the  land 
tiirough  L.  to  J.  under  a  deed  containing  full 
covenants  of  warranty,  a  decree  awarding  judg- 
ment against  M.  and  m  favor  of  an  assignee  of 


the  mortgage  for  the  wbole  amount  of  ^e 
mortgage  debt,  and  also  awar^nr  judgment 
against  him  in  favor  of  J.  for  the  rull  amount 
of  the  incumbrance,  without  some  provision  that 
all  amounts  paid  to  the  holder  of  the  mortgage 
debt  ahonld  be  credited  on  tbe  claim  of  J.,  was 
erroneous. 

[Ed.  Notfc — ^IPor  other  cases,  see  Hortmea, 
Cent  Dig.  H  1484^-1437;  Dec  Dig.  I  4AL*] 

Appeal  from  District  Coatt»  Wlimeshlek 
County;  L.  E.  Ftilows,  Judge. 

Suit  In  equity  to  foreelose  a  mortgi^  on 
real  estate.  Tbe  origtnal  mortgagor  was  one 
Steele.  Steele  conveyed  to  Oofleen,  wbo  as- 
sumed the  mortgage.  Ooffeen  convened  to 
Mullaney,  who  also  assomed  tbe  mortgage. 
Mnllaney  conveyed  with  toll  covenanto  of 
warranty  to  one  Loomla.  Loomla  conveyed 
by  Biwdal  warranty  deed  "by,  throngh,  or 
under"  him  to  Jensen,  who  Is  the  present 
owner  of  the  property.  Loomla  and  Steele 
are  not  parties.  Both  CofFeen  and  Jensen 
filed  separate  cross-bills.  The  cross-bill  of 
the  defendant  Ooffeen  was  directed  against 
his  codefendant,  Mnllaney;  that  of  tbe  de- 
fendant Jensen  was  directed  against  the 
plaintiff  and  against  hia  codefendant  Mul- 
laney. There  was  a  decree  fo[  the  plalntiCT. 
foreclosing  the  mortgage  and  charging  Mnl- 
laney to  be  personally  liable.  The  decree 
also  awarded  relief  to  Coffeen  and  Jensen  to 
tbe  extent  of  holding  the  liability  of  MuUa- 
uey  to  be  primary  as  to  them.  Mnllaney  ap- 
pealed. Thereupon  Jensen  also  aK>ealed. 
Modified  and  affirmed. 

Frank  Sayre,  of  Decorah,  for  appellant 
Mullaney.  E.  W.  Cutting,  of  Decorab,  and 
E.  A.  Johnson,  of  Lisbon,  for  appellant  Jen- 
sen. C  A.  Bolce  and  EL  B.  Acres,  both  of 
Decorah,  for  appellee.  N.  Wlll^  of  De- 
corabf  for  defendant  Coffeen. 

EVANS,  J.  Tbe  amonnt  of  tbe  mortgage  In 
question  was  tnlglnally  $1,00<X  Ito  principal 
was  reduced  by  payment  to  9880.  The  mort- 
gagee was  tbe  Winneshiek  County  Bank. 
The  plaintiff  acquired  the  note  and  mortgage 
by  assignment  and  lnd(»Eaanent  "wltbont  re- 
course." The  validity  of  this  assignment  Is 
assailed  by  defendant  Jensen.  We  jhus  that 
question  to  a  latev  stage  of  the  dlscnsston; 
and  we  vrlU  first  consider  tbe  case  as  though 
the  plaintiff  were  the  original  payee  of  tbe 
note  and  mortgage.  In  his  cross-bill  Coffeen 
asked  that  his  llablUty  be  deoned  secondary 
to  that  of  MnUaney  and  to  that  of  ttw  mort- 
gaged property.  Tbedefendant  Jensen  asked 
that  tbe  liability  of  the  mortgaged  property 
be  deemed  secondary  to  the  personal  liability 
both  ot  Mullaney  and  G(^een.  He  also  ask- 
ed relief,  as  already  suggested,  on  the  theory 
that  the  plaintiff  was  not  a  party  in  Interest, 
and  that  the  mortgage  should  he  deemed  paid. 

It  will  be  noticed  that  all  of  tbe  def^d- 
ants  appear  in  the  chain  of  title  from  Steele 
to  Jensen.  Coffeen,  as  grantee  of  Stetie^  as- 
sumed to  pay  the  mortgage.  Instead  ot  pay- 
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tag  It,  he  conreyed  to  Mallaney,  and  Ual- 
lanej  assumed  to  pay  the  mortgage.  Loomls, 
as  grantee  of  Mullaney,  did  not  assume  the 
mortgage.  Neither  did  JeoBen  as  grantee  of 
'Loomls.  In  Its  essential  elements  the  ca5ie 
would  be  very  simple,  were  it  not  that  the 
parties  to  the  appeal  have  filed  seven  ab- 
stracts and  amendments  and  five  briefs. 

II]  As  between  Steele,  the  mortgagor,  and 
Coffeen,  his  grantee,  who  assumed  the  mort- 
gage, Coffeen  became  the  principal  debtor; 
and  the  liability  of  Steele  to  pay  the  debt 
became  secondary.  Malanaphey  v.  Manufac- 
turing Co.,  125  Iowa,  719,  101  N.  W.  640, 
108  Am.  St.  Rep.  332,  and  cases  there  cit- 
ed. The  liability  of  the  mortgaged  property 
remained  the  same  in  the  hands  of  said 
grantee  as  It  did  in  the  hands  of  the  first 
mortgagor.  In  an  equitable  sense  Coffeen 
became  the  mortgagor  of  his  newly  acquired 
property.  The  existence  of  the  mortgage 
operated  to  the  protection  of  Steele  on  his 
secondary  liability.  Upon  the  conveyance 
•  of  the  property  by  Cofteen  to  Mullaney  and 
the  assumption  of  the  mortgage  by  Mullaney, 
then,  as  between  CofFeen  and  Mullaney,  the 
latter  became  the  principal  debtor,  and  the 
liability  of  Coffeen  became  secondary. 

[2-4]  The  liability  of  the  mortgaged  proper- 
-ty  was  not  affected  by  either  conveyance.  By 
'the  conveyance  to  Mullaney  and  his  assump- 
-tlon  of  the  mortgage,  Mullaney  stepped  into 
the  shoes  of  Coffeen.  The  existence  of  the 
mortgage  then  operated  to  protect  Coffeen 
upon  his  secondary  liability  in  like  manner 
as  it  operated  to  protect  Steele  upon  his. 
If  this  foreclosure  had  been  brought  while 
the  mortgaged  property  remained  In  Mulla- 
ney, there  could  be  no  question  but  that  the 
payee  of  the  note  and  mwts^ge  conld  bare 
taken  persoml  Judgment  against  MuUoney, 
and  coald  hare  taken  foreclosure  and  spedal 
execution  against  the  property.  It  would  be 
clear,  also,  that  Coffeen,  as  between  himself 
and  Mullan^,  would  have  been  entitled  to 
protection  as  against  primary  liability.  This 
right  was  not  lost  by  Mnllaney's  subsequent 
conv^ranoe.  Jensen  holds  his  title  under 
Mnllui^.  As  against  the  mortgagee  and 
Coffeen,  his  rights  can  rise  no  higher  than 
Mnllaney's.  We  And  him  entitled  to  equi- 
table relief,  but  only  as  against  Mullaney,  his 
warrantor.  Such  equitable  relief  must  be 
awarded  to  him,  but  without  prejudice  to  the 
pre-existing  equities  of  the  mortgagee  and 
Coffeen. 

These  general  invposltions  will  suffice  as  a 
basis  for  further  discussion  of  the  details 
of  the  case  as  presented  by  the  appeals.  The 
decree  entwed  below  awarded  the  plaintiff  a 
foreclosure  of  the  mortgage  and  a  special  ex- 
ecution against  the  property  and  a  general 
execution  against  Mullaney.  The  decree  also 
awarded  Judgment  in  favor  of  Jens^  with 
general  execution  against  Mullaney,  for  the 
full  amount  of  the  incumbrance  upon  his 
property.    It  Is  made  to  aiqiKar  that  after 


the  decree  was  entered  the  plaintiff  sold  the 
mortgaged  property  under  special  execution 
and  bid  $800  therefor  and  took  a  general  ex- 
ecution against  Mullaney  for  the  balance  of 
the  debt,  amounting  to  over  S300.  The  de- 
fendant Jensen  also  obtained  a  general  ex- 
ecution under  the  decree  for  the  full  amount 
of  the  Incumbrance,  viz.,  |1,091,  and  levied 
the  same  upon  the  property  of  Mullaney. 
Thereupon  Mullaney  appealed  to  this  court 
and  filed  supersedeas  bond.  Thereupon  Jen- 
sen appealed  also.  The  plaintiff  has  moved 
to  dismiss  Jensen's  appeal,  on  the  ground 
that  he  waived  his  right  to  appeal  by  issuing 
execution. 

[S]  We  may  as  well  say  here  that  we  do 
not  think  that  plaintiff  is  in  a  position  to 
raise  this  question.  The  defendant  Jensen 
may  have  been  satisfied  to  abide  the  decree 
as  entered  and  to  proceed  accordingly.  But 
when  Mullaney  appealed  he  was  threatened 
with  the  loss  of  the  only  relief  which  the  de- 
cree gave  him.  That  he  should  have  deter- 
mined then  to  appeal  also  Is  not  Inconsistent 
with  his  previous  attitude.  In  the  exercise 
of  fair  caution  he  may  well  tiave  deemed  it 
necessary,  after  the  taking  of  MuUaney's 
appeal,  that  he  should  appeal,  In  order  that 
he  might  obtain  a  trial  de  novo  here  upon 
the  merits  of  his  whole  case  as  made  by 
his  cross-petition.  He  could  properly  assume 
the  possibility  that  this  court  might  find  that 
he  was  not  entiUed  to  the  relief  actually 
granted  In  the  lower  court,  and  yet  was  en- 
titled to  other  relief  which  had  been  refused. 
The  question  here  raised,  however,  Is  render- 
ed <Nt  no  consequence  because  of  the  conclu- 
sions we  reach  npon  the  merits  of  the  case. 

We  will  now  proceed  to  consider  more  In 
detail  ttiq  questions  presented  bj  the  ap- 
peals. 

L  We  turn  first  to  the  anwal  of  Mnllan^. 
This  presents  two  branches:  (1)  An  appeal 
from  the  decree  as  entered  In  favor  of  the 
plaintiff;  (2)  an  aiveal  ftom  the  decree  as 
entered  In  favor  of  Jensen. 

[I]  We  will  glTO  our  first  attention  to  tne 
first  tffanch.  The  i^aintlff  offned  in  evi- 
dence ft  certified  copy  of  the  record  of  the 
deed  feom  Goflfeen  to  Mullaney.  This  was 
objected  to  by  Mullan^,  on  the  ground  that 
the  evidence  was  secondary,  and  thftt  the 
plaintiff  had  not  snffldentty  accounted  for 
the  orli^nal,  under  the  proTlslons  of  section 
4630  of  the  Oodew  The  argument  is  that  the 
plaintiff  should  have  first  testified  that  he 
did  not  have  possession  ct  control  of  the 
original,  as  a  foundation  for  the  offer  of  the 
record  in  Ilea  of  the  orlglnaL  The  trial  be- 
ing had  on  the  equity  side,  the  trial  court 
made  no  rulings  on  the  admission  of  evi- 
dence. Later  Coffeen  was  examined  as  a  wl^ 
ness  In  die  case.  He  testified  to  the  drcnm- 
stances  of  the  execution  of  the  deed  in  ques- 
tion to  Mullaney.  The  transaction  was  had 
with  Mullaney  personally.  Coffeen  also  tes- 
tified that  It  was  the  only  transaction  of  the 
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kind  that  be  had  had  with  him,  and  that 
he  executed  only  one  deed.  Coffeen  there- 
upon offered  In  evidence  the  Bame  certlfled 
copy  of  the  record  as  bad  been  offered  by 
the  plaintiff.  This  testimony  VBS  offered  In 
support  of  Coffeen's  cross-bill. 

It  la  quite  manifest  that  If  the  plalntUE 
failed  in  a  showlne  of  foundation  there  was 
sufficient  foundation  In  the  testimony  of  Cof- 
feen for  the  introduction  of  the  same  certi- 
fied copy.  The  original  instrument  was 
thereby  traced  into  the  bands  of  Mullaney 
himself.  The  original  instrument  was  not 
one  to  which  the  plaintiff,  or  those  under 
whom  be  claimed,  were  parties.  On  the  face 
of  the  Instrument  Mullaney,  and  no  one  else, 
was  entitled  to  possession  of  It  It  Is  at 
least  doubtful  whether  such  a  showing  was 
not  a  sufficient  foundation  for  the  introdac- 
tlon  of  the  record  without  tbe  testimony  of 
Coffeen.  See  Bixby  t.  Carskaddon,  65  Iowa, 
.^T,  8  N.  W.  35ft.  Be  that  as  It  may,  the 
certified  record  was  properly  introduced  un- 
der tlie  testimony  of  Coffeen. 

[7j  It  is  argued  for  appellant  Mullaney  at 
this  point  that  the  defects  of  plalntUTs  case 
could  not  be  supplied  by  the  testiuiouy  of 
Coffeen  on  his  cross-Mil.  But  If  tbe  evidence 
was  prop^ly  In  the  record  on  behalf  of  Cof- 
feen It  could  not  be  eliminated,  eren  thou^ 
the  plaintiff  had  fiOled  to  Introduce  it  at  all. 
Coffeen  was  entitled  to  Its  consideration, 
and  was  entitled  to  equitable  relief  because 
thereof.  The  right  of  plaintiff  at  this  point 
was  merely  incidental  to  that  of  Coffeen,  and 
was  consonant  wiQi  it  The  evidence  could 
not  be  In  for  Gofleen  and  out  tot  the  plain- 
tiff. The  relief  aonght  by  Ooffeen  was  that 
Mullaney  should  be  primarily  liable  for  the 
debt  to  plaintiff.  We  find  no  merit,  thne- 
fore,  in  t&is  branch  of  the  appeal. 

2.  In  the  second  branch  of  Mnllaney's  ap- 
peal, he  complains  at  the  measure  of  dam- 
ages assumed  In  behalf  of  Jensen.  It  will 
be  noted  from  what  has  already  been  said 
that  Jensen  took  title  under  special  warran- 
ty deed  from  Loomls.  Loomls  totik  tlUe 
under  warranty  deed  from  Mullaney,  con- 
taining full  covenants,  including  a  covoiant 
against  incumbrances.  The  cross-petition  of 
jtmaea  asked  to  recover  from  Mullaney  up- 
on his  covenant  against  Incumbrances,  In 
f-aae  the  court  shonld  find  the  mortgage  to 
lie  a  sabslBtlng  lUn.  The  trial  court  allowed 
the  reeoy&s,  and  fixed  the  amount  thereof 
at  the  amount  of  the  mortgage  incumbrance. 
It  Is  urged  for  Mullan^  that  this  was  an 
erroneous  measnre  of  damage,  and  that  the 
recovery  should  not  have  fficceeded  the 
iimount  of  oonsideratton  received  by  Mul- 
laney. No  evidence  was  offered  on  that 
question  by  either  party.  It  la  tlierefore 
u^ed  that  ooJy  nonlnal  damages  oonld  be 
allowed. 

[t]  It  la  the  general  rale  In  this  state  that 
where  there  is  a  failure  of  title  recovery 
upon  a  covenant  of  warranty  cannot  exceed 


the  consideration  received  by  the  warrantor. 
Mlschke  V.  Baughn,  62  Iowa,  628,  3  M.  Mr. 
643;  Boyer  v.  Foster,  62  Iowa,  321, 17  N.  W. 
616. 

[I]  It  is  also  the  general  rule  tbat  where 
a  covenant  against  incumbrances  la  breach- 
ed, and  the  warrantee  la  compeBed  to  pay 
an  Incombnuice  In  order  to  protect  his  ti- 
tle, the  amount  so  paid  is  presumptlvdy  the 
measure  of  damages  In  sucta  a  case^  New- 
t)urn  V.  Lucas.  126  Iowa,  88, 101  N.  W.  730 : 
Knadler  v.  Sharp,  36  Iowa,  234. 

[10]  Whether  In  such  a  case  the  warran- 
tor may  show  that  the  amount  claimed  ex- 
ceeds the  amount  of  consideration  recdred 
by  him,  we  need  not  determine^  Hbe  record 
herein  contains  no  evidence  or  jaeading  to 
that  effect  In  the  case  before  U8  Mullaney 
had  assumed  to  pay  the  particular  Incum- 
brance. Later,  by  his  conveyance  to  Loonais, 
he  covenanted  that  he  had  paid  It  AH  that 
we  hold  now  Is  that  tn  such  a  case  as  bere 
made.  In  the  absence  of  any  claim  that  the 
amount  of  the  incumbrance  exceeded  the 
amount  of  the  consideration  received,  the 
trial  court  was  Justified  In  adopting  the 
amount  necessary  to  be  paid  in  dlsCharse  of 
the  incumbrance  aa  the  presumptive  meas- 
ure of  damage. 

Other  objection  is  urged  whldi  goes  to 
tbe  form  of  the  decree.  We  wUl  consider 
this  In  a  later  paragraph  and  in  another 
connection. 

8.  We  turn  now  to  the  appeal  (ff  Jens». 
It  is  the  theory  of  Jensoi  that  when  Cof- 
feen became  primarily  liable  for  the  debt 
Ste^e  and  the  mortgaged  pn^erly  became 
secondarily  liable.  This  assumptton  mns 
through  the  entire  argument  Tbe  further 
assumption  runs  through  the  argument  that 
Coffeen  continued  at  all  times  prlmatUy  lia- 
ble. The  argument  Is  not  sound  at  this 
point,  as  we  have  indicated  by  the  general 
propositions  stated  at  the  outset  of  this 
opiulon.  The  fact  that  Coffeen  became  pri- 
marily liable  under  his  conveyance  from 
Steele,  and  that  Steele  became  tSiereby  sec- 
ondarily liable  only,  did  not  reltere  tiie 
mortgaged  property  tram  its  liablUly  to  any 
extent  Steele  was  not  interested  to  relieve 
the  mortgaged  property  from  its  llaUllty. 
It  was  to  hU  interest  that  the  lUbUlty 
should  remain  for  his  protectltm.  The  same 
ailment  will  apply  in  a  consldemtlon  or 
the  relative  rights  of  Coffeen  end  MnUaney 
under  the  conveyance  from  the  fnnner  to 
the  latter. 

[11]  It  Is  made  to  appear  that  When  Cof- 
feen became  the  pniffluser  of  the  property 
and  assumed  the  mortgage  the  payee  bank 
recognized  him  as  a  debtor.  Tbey  received 
Interest  from  him,  and  additional  aecmtty. 
It  Is  dalmed  for  Jensen  that  the  payee  aft- 
erwards  released  to  Ooffeen  this  securfty, 
and  that  thereby  all  sureties  were  r^eased, 
and  that  the  mortgaged  property  was  thoe- 
by  relessed  as  betng  only  secondarily  UnUe 
and  in  the  nature  of  a  nrety.  TUa  aiiD- 
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meat  Is  not  irell  taken.  No  one  bat  Steele 
stood  In  the  relaUon  of  suret?  to  Goffeen. 
As  betweai  Goffeen  and  MnUaney,  Ooffeen 
was  the  8aret7<  If  he  pat  ap  secartty  and 
received  it  back  a^In,  sorely  Hollaney  was 
In  no  position  to  complain.  And  this  Is  so 
whether  the  security  was  released  before  or 
after  Uullan^  acquired  the  property.  The 
liability  of  the  mortgaged  ^perty  was  not 
in  the  nature  of  suretyship.  It  was  aa  much 
bound  to  the  payment  of  the  d^  in  the 
hands  of  Mullaney  as  in  the  hands  of  Uof- 
feen  or  Steele.  If  Mullaney  could  not  com- 
plain of  ttie  relhuiulabment  of  securities  to 
Goffeoi,  we  see  oo  door  open  to  Jensen  to 
complatai,  because  he  holds  under  Hullan^. 

[12]  4.  Xhe  plaintiff,  Boice,  Is  the  assignee 
and  indorsee  of  the  original  payee -of  the 
note  and  mortgage.  It  is  urged  by  Joisen 
that  he  is  not  a  holder  in  due  course,  and 
that  his  purchase  of  the  note  and  mortgage 
was  colorable  only,  and  that  It  was  invalid 
and  ineffective  to  confer  any  title  upon  him. 
It  is  urged  that  the  plaintiff,  in  obtaining 
auch  assignment,  was  acting  In  the  interest 
of  Goffeen,  and  that  Ids  pretended  porcbase 
was  in  fact  a  payment  of  the  debt  by  Gof- 
feen, and  that  by  such  payment  the  liability 
of  all  parties  was  discharged  In  fact,  and 
that  the  plaintiff  took  a  formal  assignment 
for  the  purpose  of  defrauding  the  other  de- 
fendants in  the  case. 

It  Is  practically  conceded  that  plaintiff's 
alleged  purchase  of  the  note  and  mortgage 
was  made  for  tbe  protection  of  Goffeen.  The 
payee  so  understood  It  and  assented  to  it. 
Coffeen  so  understood  It  and  signed  an  ac- 
oornniodatloD  note  to  the  plaintiff,  which  the 
plaintiff  Indorsed  and  used  in  tbe  purchase 
of  the  note  and  mortgage  in  question.  If 
this  purchase  operated  as  a  fraud  upon  tbe 
other  defendants;  If  It  deprived  tbem,  or 
either  of  them,  of  any  right  which  they 
would  otherwise  have  had,  then  they  are 
entitled  to  relief  against  such  purchase. 

Granting  that  the  purchase  was  collusive 
In  the  sense  that  Coffeen  and  the  payee  and 
the  plaintiff  all  agreed  to  It  In  advance,  and 
for  tbe  purpose  of  enabling  Coffeen  to  be 
protected  as  a  debtor  who  was  only  sec- 
ondarily liable,  it  yet  remained  for  Jensen 
to  show  wherein  such  collusion  operated  as 
a  fraud  upon  him.  No  right  of  his  was 
violated.  Bis  liability  was  In  no  manner 
enlarged  by  the  transfer  of  the  cause  of  ac- 
tion. The  original  payee  could  lawfully 
have  proceeded  in  precisely  tbe  same  manner 
in  which  the  plaintiff  proceeded.  Ooffeen 
could  have  obtained  the  same  equitable  re- 
lief, as  against  the  original  payee,  which  he 
has  obtained  In  this  suit  Of  course,  If  be 
had  actually  paid  the  debt  without  protect- 
ing his  egnitiefl,  he  might  have  put  himself 
at  a  disadvantage,  and  such  disadvantage 
might  have  operated  to  the  benefit  ot  the 
other  defendants.  But  be  vigilantly  chose 
not  to  pay  the  debt  without  guarding  hla 
equities.  That  he  should  seek  to  have  the 
papers  transferred  to  a  friendly  holder  was 


not  In  itself  a  fraud  npcm  any  ooa^  He  wa» 
entitled  to  the  relief  awarded  to  lilm  a:* 
against  any  holder.  The  alleged  sdi«ne. 
therefore,  of  irtildi  Jensen  complains  ren- 
ders It  plain  that  the  parties  thereto  Intend- 
ed a  transfer  of  tlM  paper,  and  not  a  aatls-. 
faction  of  it  A«  between  them,  therefore, 
tt  was  not  satisfied.  As  against  Joisen,  he 
had  no  riglU:  to  deound  its  satisfaction  in 
such  manner.  He  is  therefore  In  no  position 
to  deny  the  title  of  the  plaintilt  or  to  asaaU 
the  same  as  fraudulent 

[IS]  S.  As  already  indicated,  the  form  of 
the  transfer  of  the  paper  to  the  plaintiff 
was  that  the  note  was  Indorsed  to  him 
"without  recourse,"  and  a  farther  formal 
written  assignment  of  both  note  and  mort- 
gage was  duly  executed,  acknowledfi^,  and 
recorded. 

It  Is  urged  by  Jensen  that  such  assignment 
carried  to  the  plaintiff  nothing  but  the  note 
and  mortgage,  and  that  It  carried  to  plain- 
tiff no  right  to  sue  Mullaney  on  his  under- 
taking. Jensen  concedes  the  general  rule 
that  the  transfer  of  such  paper  as  Is  here 
involved  carries  with  it  presumptively  all 
securities  held  therefor  by  the  assignor.  He 
urges,  however,  that  such  rule  is  not  ap- 
plicable In  this  case,  because  the  note  was 
Indorsed  "without  recourse."  Mullaney  him- 
self set  up  no  such  defense.  It  would  seem, 
on  the  face  of  it,  that  no  Interest  of  Jensen 
could  be  subserved  by  sustaining  such  a 
proposition.  The  theory  of  his  argument, 
however,  Is  that  U  the  plaintiff  did  not  ac- 
quire the  right  to  recover  from  Mullaney. 
then  the  transfer  to  the  plaintiff  of  the  note 
and  mortgage  must  have  operated  to  re- 
lease Mullaney  as  principal  debtor,  and  that 
such  release  would  further  operate  to  re- 
lease all  those  who  were  secondarily  liable. 

Neither  the  premise  nor  the  argument  can 
be  sustained.  That  the  Indorsement  to  plain- 
tiff should  be  "without  recourse"  served  only 
to  protect  the  Indorser  against  liability  for 
the  debt  There  Is  nothing  contrary  to  be 
found  In  Watson  t.  Che^re,  18  Iowa,  206, 
87  Am.  Dec.  382,  or  Leadi  t.  Hill,  106  Iowa, 
171,  76  N.  W.  667,  \rtilch  are  relied  upon  by 
Jen!;en  in  supiwrt  of  his  major  premise  at 
this  point  The  assumption  of  Mullaney  was 
not  an  independent  contract  or  cause  of  ac- 
tion in  the  sense  urged.  It  was  Incidental 
to  the  particular  mortage  Qsbt,  and  was 
measured  by  it  It  operated,  of  necessity, 
to  the  benefit  of  the  holder  of  the  mortgage, 
whoever  it  might  be.  ThB  right  to  soe  there- 
on followed  the  note  and  mortgage  as  a  part 
of  the  security.  And,  even  thou^  we  should 
hold  otherwise  as  to  the  liability  of  Mul- 
laney, it  would  not  affect  the  validity  of 
the  mortgage  or  the  UaUUty  of  the  mor^ag- 
ed  property  In  the  hands  of  Jensen. 

[14]  It  is  also  urged  that  Coffeen  put  up 
some  collateral  security  which  was  released 
by  the  original  payee  at  tbe  time  of  the 
transfer  to  the  plaintiff.  The  evidence  shows 
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that  tbe  payee  bank  did  bold  some  collateral 
ot  wbicb  no  acooout  was  taken  at  tbe  Ume  ot 
tbe  transfer  to  tbe  plaintiff.  The  ooUateral 
was  still  in  the  hands  of  the  bank  at  tiie 
time  of  the  trial.  There  was  never  any 
actual  relowe  or  surrender  to  Gofften.  It 
seems  to  have  been  forgotten  or  OTcrlooked 
at  the  time  of  tbe  transfer.  Necessarily  tiie 
payee  bank  has  no  further  Interest  in  It  Its 
cashier,  testlfyii^  as  a  witness,  expressed 
his  willlngDess  to  surrender  It  to  GtAeen. 
Assuming,  without  holding,  that  these  facts 
coustitated  a  surrender  of  security,  they 
furnish  no  basis  of  complaint  to  Jeusen. 

If  plaintiff  bad  snccessfully  asserted  a 
claim  to  such  securities  in  this  suit,  it  could 
not  operate  to  the  advantage  of  Jensen  or 
Mullaney  or  tbe  mortgaged  property.  The 
liability  of  such  securities  would  be  co-or- 
dinate with  that  of  Goffeen  only,  and  would 
therefore  be  secondary  to  the  liability  of 
Mullaney  and  of  the  mortgaged  property. 

[tl]  6.  lAsUy,  we  turn  again  to  MuUaney's 
appeal.  It  is  claimed  for  Mullaney  that,  In- 
asmuch as  Jensen  bad  not  discharged  bis  in- 
cumbrance, he  was  entitied  only  to  nominal 
damages,  and  that  he  was  not  entitied  to  re- 
cover substantial  damages,  based  upon  the 
amount  of  incumbrance,  or  tbe  amount  nec- 
essary to  be  paid  In  discharge  thereof,  until 
after  he  had  paid  tbe  same.  As  a  legal 
proposition,  this  statement  of  the  rule  is 
usually  applied  iu  an  action  at  law.  In  a 
suit  in  equity,  however,  this  rule  is  not  con- 
trolUng.  Duroe  t.  Stephens,  101  Iowa,  358. 
70  N.  W.  eia  This  U  so  because  a  court  of 
equity  has  larger  powers  In  adapting  the 
remedy  to  the  particular  conditions  of  the 
case.  ProTidon  may  tberefbre  be  propwly 
made  in  a  decree  for  the  awarding  of  dam- 
ages, even  in  advance  of  actual  payment, 
subject  always  to  such  proper  conditions  as 
shall  protect  ttie  warrantor  against  douUe 
llablll^,  or  any  greater  liability  than  the 
amount  which  the  warrantee  must  necessari- 
ly pay  In  discharge  of  the  incumbrance. 

[IS]  Complaint  Is  made  of  tbe  form  of  the 
decree  in  that  It  holds  Mullaney  doubly  li- 
able for  tbe  amount  of  the  mortgage,  first  to 
plaintiff,  and,  second,  to  Jensen.  The  de- 
cree is  not  free  from  ambiguity.  It  awarded 
to  plaintiff  (1)  a  special  execution  against 
the  mortgaged  property,  (2)  a  general  execu- 
tion against  Mullaney,  and  (3)  a  general  ex- 
ecution against  Coffeen.  It  also  awarded  to 
Jensen  a  Judgment  for  tbe  full  amount  of  tbe 
incumbrance.  It  provided,  however,  that  all 
collections  from  Mullaney,  whether  by  ex- 
ecution or  performance,  should  operate  as  a 
credit  upon  the  Judgment  In  favor  of  Jensen. 
It  appears  from  the  record  of  proceedings 
subsequent  to  tbe  decree,  and  before  the 
taking  of  appeal,  that  tbe  mortgaged  prop- 
erty was  sold  under  special  execution  for 
$800,  and  that  a  general  execution  was  is- 


sued for  the  balance  in  favor  of  tiie  lOaln- 
tlfl  against  Mullaney,  and  that  another  gen- 
eral ocecation  was  Issued  in  favor  of  Jensra 
against  Mullan^  for  the  full  amount  of  the 
Incumbrance,  91,000,  and  that  the  same  was 
levied  upon  UuUaney'B  property. 

It  is  manifest  ttiat  there  ought  to  be  some 
modification  In  ttie  decree,  or  some  oontrol  of 
tiie  process  iamed  thereunder.  It  la  mani- 
fest that  Jensen  on^t  not  to  be  permitted  to 
collect  from  Mullaney  in  greater  sum  than 
the  amount  necessary  to  be  paid  to  redeem 
bis  property  from  the  incumbrance.  If  by 
Judicial  sale  Jensen's  property  Is  relieved 
from  all  liability  above  the  amount  of  the 
bid  therefor,  there  Is  no  reason  why  be 
should  be  permltied  to  recover  more.  Mul- 
laney's  liability  for  tbe  balance  Is  to  tbe 
plaintiff  and  not  to  Jensen  in  such  case. 

In  view  of  tbe  couipllcation  which  bos 
arisen  by  the  use  of  process  subsequent  to 
the  decree,  we  do  not  feel  warranted  in  un- 
dertaking to  formulate  a  decree  here;  unless 
the  parties  can  agree  thereto.  It  will  be 
ordered,  however,  that  tbe  decree  be  modified 
to  this  extent,  that  Jurisdiction  will  be  re- 
served to  the  district  court  to  make  sncb 
further  orders,  In  the  light  of  subsequent  pro- 
ceedings under  the  process  of  tbe  court,  as 
shall  conform  to  the  views  herein  expressed. 
This  may  be  done  either  by  a  su^lem^tal 
decree,  or  by  proper  order  controlling  tbe 
process  to  be  issued  under  tbe  decree.  In 
all  other  respects  tbe  decree  wtered  ia  af- 
firmed. 


TUKET  V.  FOSTER  et  at. 
(Supreme  Oourt  of  Iowa.    Dec.  11,  1912.) 

1.  Afpkal  aho  Ebbob  a  435*)— JnxuDicnoif 
— Appeabanob. 

Where,  in  a  suit  to  foreclose  a  mortgage, 
judgment  In  rem  only  was  entered,  the  mort- 
gagor being  served  without  the  state,  jurisdic- 
tion could  not  be  conferred  on  the  Supreme 
Court  over  a  purchaser  of  a  porti<Hi  of  ttie 
mortgaged  property,  who  did  not  appeal  by  tbe 
attempted  appearance  of  counsel  in  his  betiaif. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2154-^190;  Dec.  Die  I 
436.  •] 

2.  Appbal  aud  Brbob  (f  413*)— Nones  of 

APPBAI^pASnSS. 

That  a  mortgagor  was  served  outside  the 
state  in  foreclosure  proceedings  did  not  obviate 
the  necessity  of  ser^'ing  a  notice  of  appeal  on 
him. 

[Ed.  Note.— For  othw  cases,  sea  Appeal  and 
Error.  Cent  Dig.  H  2m-2]30;  Dec;  Vig,  % 
413.  *J 

3.  APPEAL  Ann  Ebbob  (|  41S*)—Moxtqaqk 

FOBECI-OBUBB  PBOCEEDINQS  —  "COPABTHS 

Pbejddiciallt  Affkcted"— NoncB  oi  Ar- 

PEAL — WA3X.VBX  TO  SeBVE. 

Where  a  decree  foreclosing  a  mortgag*  in 
rem  only  was  rendered,  and  a  reversal  on  ap- 
peal would  continue  the  obligation  without  any 
equities  giving  rise  to  subrogation,  the  mort- 
gagor and  purchasers  of  the  mortgaged  premise* 
were  coparties,  who  would  be  prejudiaally  af- 
fected by  any  change  in  the  decree;  and  hence 
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were  entitled  to  notice  appeal,  provided 
by  Code,  |  4U1. 

_  [Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Brror,  Ooit  Dig.  |  2180;  Dec.  Dig.  |  416.*]  ' 

4.  Cote:taktb  (J  130*)  —  Contetano  of 

MOBTGAQBD  PRBMI8EB  —  AaSUXPTXON  OT 
MOBTOAOE — W  ABBA  NTT. 

Where  a  purchaser  of  mortgaged  premises 
conveyed  a  portion  thereof  by  a  warranty  deed, 
he  was  liable  over  to  bis  grantee  in  foreclosure 
proceedings  for  the  amount  the  grantee  was 
required  to  pay  to  redeem  the  porticm  so  con- 
veyed from  the  mortgage. 

[Ed*  Note.— For  other  cases,  see  CoTenants, 
Cent  Dig.  H  24S-2&3.  2S7;  Dec.  Dig.  S 
ISO.*] 

Appeal  from  District  Court,  Harrison 
Comity ;  W.  B.  Orem,  Judge. 

Action  to  foreclose  a  mortgage  and  to  re- 
deem  from  those  claiming  title  under  the 
foreclosure  of  a  prior  mortgage  resulted  lo 
a  decree  as  prayed.  Several  of  the  defend- 
ants appeal.  Affirmed. 

Lk  W.  Fallon,  of  Logan,  for  appellants 
Relnboldt,  Enai^,  and  Burnett  C.  W.  Kel- 
logg, of  Missouri  Valley,  for  appellant  Peter- 
son. J.  S.  Dewell,  of  Missouri  Valley,  for 
api>ellant  Smith.  Boadlfer  ft  Arthur,  of  Lo- 
gan, for  appellee. 

LADD,  J.  [1,2]  The  mortgage  sued  on 
was  executed  by  John  W.  Foster  to  the 
pUUntUI  February  2S,  188S,  both  then  be- 
ing residents  of  Nebraska,  to  secure  the  pay- 
ment of  a  promissory  note  of  even  date,  due 
fire  years  thereafter.  This  mortgage  was  by 
Its  terms  and  In  fact  subject  to  a  mortgage 
coTering  the  same  land,  executed  by  Foster 
to  Rlcbman  &  Son,  and  by  that  firm  ass^- 
ed  to  John  Prail,  bearing  date  December  17, 
1887,  which  was  subsequently  foreclosed 
without  making  plaintiff  a  party  to  the  pro- 
ceedings, and  sheriff's  deed  issued,  in  pursu- 
ance of  the  decree  and  sale,  to  Frail,  October 
30,  1890.  The  latter  conveyed  the  land  to 
W.  A.  Smith,  under  whom,  through  mesne 
conveyances,  defendants  Peterson,  Bennett, 
Knapp,  and  Belnholdt  owned  separate  par- 
cels of  the  land  at  the  time  this  action  to 
foreclose  the  mortgage  from  Foster  to  plain- 
tiff was  commenced.  Peterson,  in  a  cross- 
petition,  prayed  that  he  might  be  allowed  to 
recover  from  Smith  on  his  warranty  deed 
whatever  amount  he  (Peterson)  might  have 
to  pay  in  order  to  redeem  his  40  acres  from 
plaintiffs  mortgage  or  decree  foreclosing 
same.  Decree  of  foreclosure  was  entered  as 
prayed,  and  order  entered  that  the  purchaser 
at  the  sale  might  redeem  from  the  sale  un- 
der the  former  mortgage  foreclosure  by  pay- 
ing $3,000,  with  Interest,  and  also  allowed 
Peterson  to  recover  from  Smith,  as  prayed. 
Foster  accepted  service  of  the  original  no- 
tice In  Oklahoma,  so  that  Judgment  In  rem 
only  was  entered.  Neither  he  nor  Belnholdt 
appealed,  and  the  attempted  appearance  of 
the  latter  by  counsel  did  not  cmifer  Juris- 
diction on  this  court   Ash  v.  Ash,  90  Iowa, 


229,  67  N.  W.  862.  Nor  waa  taxj  notice  (tf 
the  an)eals  of  Bennett,  Knapp,  Peterson,  or 
Smith  served  on  ^tlier  Foster  or  Relnboldt. 
Because  of  omission  to  make  these  de- 
fendants parties  to  the  appeal,  appellee  has 
moved  that  the  sereral  appeals  he  dismissed. 
Copartles,  whose  interests  will  be  preju- 
dicially affected  by  any  change  In  the  Judg- 
ment or  decree  of  the  district  oonrt,  must 
he  served  with  notice  of  apjieaL  Section 
4111,  Code;  Oliver  t.  Perry,  181  Iowa,  665, 
109  N.  W.  183;  SnUivan  t.  SuUivan,  139 
Iowa,  679.  117  N.  W.  1086.  22  L.  R.  A.  (N. 
S.)  091.  That  Foster  was  served  outside  the 
state  did  not  obviate  the  necessity  of  serving 
a  notice  of  appeal  on  him.  DUlavou  v.  Dll- 
lavou,  130  Iowa,  405,  106  N.  W.  949. 

[3]  Would  a  reversal  of  the  decree  be  prej- 
udicial to  him  or  Belnholdt?  The  effect  of 
the  foredosure  of  the  mortgage  will  be  the 
satisfaction  of  the  Indebtedness  of  Foster 
from  the  property  hypothecated  as  security 
lo  plaintiff;  whereas,  if  such  foreclosure  la 
denied,  the  promissory  note  will  continue  an 
obligation.  This  seems  to  be  conceded  by 
counsel  for  appellants;  but  they  say  that, 
errai  If  the  indebtedness  were  to  be  collect- 
ed by  foreclosure,  the  defendants  could  be 
subrogated  to  the  claim  of  plaintiff  against 
Foster  on  the  note  secured.  All  the;  ac- 
quired through  mesne  conveyances  under  the 
sherifTs  deed  by  virtue  of  the  sale  under 
the  decree  foreclosing  the  first  mortgage  was 
the  title  of  the  mortgagor  and  the  Interest 
of  the  mortgagee,  subject  to  the  lien.  If  any, 
of  the  second  mortgage;  and  this  being  so, 
the  enforcement  of  that  lien  was  merely  ex- 
hausting security  given  by  the  mortgagor, 
subject  to  which  defendants  had  acquired 
the  land.  Manifestly  no  equities  could  arise 
in  these  circumstances  calling  for  the  appli- 
cation of  the  doctrine  of  subrogation.  There 
Is  no  escape  from  the  contdusion  that  a  re- 
versal might  prove  prejudicial  to  Foster. 
Equally  conclusive  Is  the  record  as  to  Beln- 
holdt. Neither  appealing,  nor  having  been 
made  a  party  to  the  appeal,  the  decree  as 
to  his  land  would  be  unaffected  by  a  reversal 
as  to  the  tracts  acquired  by  Peterson,  Knapp, 
and  Bennett;  and  for  this  reason  the  entire 
Judgment  in  that  event,  Instead  of  his  equi- 
table portion,  would  be  saddled  against  his 
land.  Clear^  enoi^h,  then,  he  would  be 
prejudicially  affected  by  a  reversal  of  the 
decree  as  sought;  and,  in  the  absence  of 
service  of  the  notice  of  appeal  on  htm  and 
Foster,  the  decree  cannot  be  reviewed.  Coun- 
sel suggest  that,  even  If  this  Is  so,  it  Is  of 
no  concern  of  appellee.  But  it  is  of  con- 
cern to  this  court;  for  It  Is  without  Juris- 
diction to  pass  on  Issues  the  decision  of 
which  wUl  prejudiciaUy  affect  the  Interest 
of  oo parties  not  served  with  notice  of  appeal. 
Clayton  t.  Slevertsen,  115  Iowa.  687,  87  N. 
W.  412. 

[4]  What  has  been  said  disposes  of  Smith's 


•For  «ttaer  cum  h*  um«  topic  and  MCtlon  N17UBSR  lo  Om.  Dig.  A  Am.  Dig.  Kej-^o.  8«rlM  A  Rep'r  IndaxM 


Digitized  by 


Google 


864 


138  NORTHWESTERN  REPORTER 


(Iowa 


appeal,  also,  ia  so  far  as  It  Involves  tbe  de- 
cree of  foreclosure.  Bnt  be  also  cfaallenges 
the  correctness  of  that  portion  of  the  decree 
allowing  Peterson  to  recover  of  him  what- 
ever he  may  be  required  to  pay,  in  order  to 
effect  redemption  of  the  parcel  of  land  ac- 
quired  through  mesne  conveyances.  As  no 
one  else  Is  interested  in  this,  It  is  subject  to 
review;  but  the  only  doubtful  qnestlon  ar- 
gued was  settled  in  Foshay  v.  Shafer,  116 
Iowa,  302,  80  N.  W.  1106,  and  McGlure  T. 
Dee,  115  Iowa,  646,  88  N.  W.  1093,  91  Am. 
St  Rep.  181.  See,  also,  Boioe  v.  Goffeen,  138 
N.  w.  897,  decided  at  the  ivemnt  session. 

It  follows  that  the  appeals  must  be  and 
are  dismissed,  save  in  so  far  as  that  of  Smith 
Involves  tbe  Issues  on  tbe  cross-petition  of 
Peterson,  and  with  reject  to  these  the  de- 
cree is  affirmed. 


STATE  V.  THOMAS. 
(Supreme  Court  of  Iowa.    Dec.  11,  1912.) 

1.  Cbivinal  Law  (|  1153*)  —  Appeal  —  Rk- 

VIKW — DiSCBETIOH— LkADIMG  Q^BSTIONS. 

In  tbe  absence  of  a  manifest  showing  of 
abuse  of  discretion,  reversal  will  not  be  granted 
because  of  tbe  allowing  of  a  leading  question. 

[Ed.  Note^For  other  cases,  see  Criminal 
I^.^Cent.  Dig.  il  3081-8066;   Dec.  Dig;  { 

2.  Cbiuinai.  Law  (i  390*J— Evidekck— Tbb- 

TIMONT  ON  F0B3IER  TRIAL. 

Part  of  the  testimony  ^ven  on  a  former 
trial  by  a  witness,  who  could  not  be  produced 
on  the  second  trial,  tutTins  been  introduced  by 
defendant,  the  state  could  introduce  tbe  re- 
mainder ;  it  not  being  foreign  to  the  matter 
called  out  by  defendant. 

{Ed.  Note. — For  otber  cases,  see  Criminal 
Law,  Cent  Dis.  H  861.  862;  Dee.  Dig.  {  396.*] 

3.  SXDUCnOK  (I  46*)— 00BB0B0S&1IOH-»SDr- 
nCJBNCT. 

It  is  snfficient  corroboration  of  prosecutrix 
in  seduction  that  at  or  about  tlie  Ume  of  tbe 
alleged  offense  defendant  waited  on  ber,  was 
frequently  in  her  company,  attended  ber  and 
was  on  the  streets  and  at  other  places  with  her 
at  night  and  that  when  she  was  found  to  be 
pregnant,  and  her  friends  called  on  him  with 
reference  to  ber  claim  of  bis  responsibility,  he 
said  he  was  not  trying  to  get  away,  and  that 
he  would  make  it  right  or  aimed  to  make  it 
right 

[Ed.  Note. — ^For  otiier  cases,  see  Seduction, 
Gent  Dig.  H  83-^;  Dec  Dig.  {  4&.*} 

4.  CsnONAi.  Law  (|  687*>— Tbial— Rbopsk- 

ino  Case  roa  Fubthxb  Evidencs. 

Under  Code,  t  3710,  providing  that  at  any 
time  before  tbe  cause  is  finally  submitted  to 
the  jnry,  either  party  may  be  permitted  to  give 
further  testimony  to  correct  an  evident  over- 
sight or  mistake,  a  witness  may  be  permitted, 
after  the  state  has  commenced  its  closing  argu- 
ment to  testify  that  her  testimony  as  to  a  date 
was  a  mistake. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1621, 1622,  1625 ;  Dec.  Dig. 
S  687.*] 

6.  Cbihinal  Law  (|  1172*)— Appeal— Habm- 
tsas  Erbob— InsTBDcnoNa. 

An  Instmction  In  seduction  that  "if  there 
is  evidence,"  outside  of  tbe  testimony  of  prose- 
cutrix, tending  to  show  defendant  was  on 
intimate  terms  with  ber,  and  demeaned  himself 


as  her  lover  or  suitor,  or  "caressed"  her,  or 
manifested  apparent  affection  for  her,  such  facts 
are  proper  for  consideration  on  the  matter  of 
corroboration  will  not  be  considered  prejudicial 
because  there  was  no  evidence  of  caresses,  even 
if  it  be  not  an  allowable  presumption  that  tbe 
jury  followed  the  warning  not  to  go  beyond  the 
facts  estabUsbed  by  the  testlmcmy. 

[Ed.  Note. — For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  $|  3128,  3154r^iS7,  81B9-3163. 
3160;  Dec.  Dig.  J  1172.*] 

Appeal  from  District  Court  Page  County; 
O.  D.  Wheels-,  Judge. 

The  d^endant  was  convicted  aiwn  a 
charge  of  seduction,  and  aEV>eals.  Affirmed. 

T.  S.  Stevens,  of  Hamburg,  and  Parslow  & 
Peters,  of  Clarlnda,  for  appellant  Geo.  Coe- 
son,  At^.  Gen.,  and  Jobs  Fletdier.  Aast 
Atty.  OeiL,  fur  tbe  Stateu 

WEAVER,  J.  The  defendant  was  Indicted 
upon  the  diarge  of  seducing  one  Uzzie 
Baetge,  and  in  support  of  his  appeal  for  a 
reversal  of  the  judgment  entered  against  him 
makes  the  following  points: 

[1]  1.  In  the  examination  of  the  comidain- 
Ing  witness,  she  had  said,  in  substance  that 
she  would  have  yielded  to  plalDtiGTs  solicita- 
tion for  intercourse  ev«i  if  he  had  not  prom- 
ised to  marry  her,  but  In  further  testifying, 
and  in  response  to  a  direct  question  by  tbe 
county  attorney,  she  was  permitted,  over  de- 
fendant's objection,  to  say  that  she  did  not 
yield  until  there  was  a  promise  of  marriage. 
Error  la  assigned  on  the  ground  that  such 
testimony  was  elicited  by  lending  Interroga- 
tories by  the  prosecutor.  The  inquiry,  as 
shown  by  the  record,  was  undoubtedly  lead- 
ing, but  we  do  not  think  there  was  reversible 
error  in  allowing  It  Very  few  cases  will  be 
found  where  judgment  has  been  reversed  up- 
on tbe  single  ground  that  the  trial  court 
Improperly  permitted  counsel  to  put  leading 
questions  to  a  wltnesB.  It  is  safe  to  say  that 
this  is  never  done  except  In  a  very  dear 
case  of  abuse  of  discretion  by  the  trial  court 
It  often  happens  because  of  the  embarras- 
ment  or  reticence  or  dullness  of  a  witness, 
and  especially  in  this  class  of  cases,  that 
direct  and  leading  questions  are  necessary  in 
order  to  elicit  tbe  information  whldi  such 
witness  is  able  or  believed  to  be  able  to  give. 
The  trial  court  Is  in  a  position  to  observe 
and  know  the  circumstances  as  we  cannot 
and  tbe  presumption  of  judicial  fairness  and 
proper  discretion  wUl  prevail  unless  there  is 
a  manifest  showing  to  the  contrary.  The 
record  before  us  la  not  of  that  character,  and 
the  objection  must  be  overruled.  TOe  rule 
here  applied  is  too  familiar  to  require  a  cita- 
tion of  authorities. 

[2]  2.  One  Spring,  who  had  testifled  in  tbe 
case  on  a  former  hearing,  could  not  be  pro- 
duced on  the  last  trial  below,  and,  on  tbe 
call  of  the  defendant,  the  shorthand  reporter 
took  the  stand  and  read  to  the  jury  from  his 
notes  of  a  former  trial  a  pert  of  Spring's 
testimony.  On  the  demand  of  the  states  and 
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orer  defendant's  objectton,  tbe  r^rter  wbb 
allowed  to  read  the  remainder  of  this  wit- 
ness* examination  to  tbe  Jury,  and  to  this 
exception  Is  taken.  We  think  the  ruling  was 
correct  Tbe  law  applicable  in  such  case  Is 
akin  to  tbat  which  permits  a  party  against 
whom  part  of  a  conversation  Is  glren  in  evi- 
dence to  hare  the  remainder  thereof  admitted. 
No  authority  holding  otherwise  la  called  to 
onr  attention.  We  have  examined  the  evidence 
of  this  witness  as  It  Is  found  in  the  record, 
and  no  material  part  of  it  seems  to  be  so 
fordgn  to  the  matter  called  out  by  the  de- 
fendant himself  as  to  give  him  any  Just 
ground  of  complaint  because  ot  ita  Introduc- 
tion. 

[3]  8.  It  la  argued  tbat  there  la  no  euffl- 
dent  corroboration  of  the  testimony  of  the 
a»mplainlng  witness  to  Justify  submitting  the 
question  to  the  Jury.  While  the  corrobora- 
tion is  not  overwhelming,  we  think  it  Is  suf- 
ficient Corroboration  in  nearly  all  cases  of 
this  character  Is  of  necessity  circumstantial 
only.  In  this  case  the  witness  is  supported 
In  her  claim  that  at  or  about  the  time  of 
the  alleged  ottenm,  defendant  waited  upon 
her,  was  frequently  In  her  company,  attend- 
ed her,  and  was  upon  the  streets  and  other 
places  together  with  her  at  night  When  the 
complaining  witness  was  found  to  be  pr^- 
nant,  and  her  friends  called  upon  the  def^d- 
ant  with  reference  to  her  claim  that  he  was 
the  author  of  her  Bfaame,  he  said  he  was  not 
trying  to  get  away  and  would  make  It  light 
or  that  he  "aimed  to  m^ke  It  rliJit"  Cor- 
roboration of  the  character  we  have  above 
described  w&b  held  tty  this  court  sufficient 
to  take  the  case  to  the  Jury  In  State  t. 
Smith,  84  Iowa,  522,  61  N.  W.  24;  State  T. 
McClintic.  73  Iowa.  668,  36  N.  W.  686;  State 
T.  Wells.  48  Iowa,  672.  It  may  also  here  be 
said  that  for  reasons  already  stated,  defend- 
ant's claim  that  upon  the  whole  case  the  tes- 
timony Is  InsuiSclent  to  sustain  the  verdict 
canned  be  uphdd. 

[4]  4.  The  next  point  and  the  one  on  which 
counsel  meet  vigoroosly  contend  for  a  revers- 
al has  reference  to  a  somewhat  singular  ep- 
isode attending  the  submission  of  the  case. 
It  appeared  In  evidence  that  the  complaining 
witness  gave  birth  to  a  child  on  Aogust  29, 
1910.  According  to  her  story,  her  pregnancy 
resulted  from  intercourse  with  defendant 
which  occurred  first  on  November  14,  1909, 
and  was  repeated  at  various  times  after  tbat 
date.  On  the  part  of  the  defendant  it  was 
claimed  that  on  the  ev^Ii^  of  November  26, 
1909,  a  date  substantially  nine  months  be- 
fore the  birth  of  her  child,  the  complaining 
wltDess  attended  a  "box  aodal"  at  a  local 
schoolhouse  in  company  with  another  young 
man,  one  Brokaw,  and  that  they  went  away 
from  the  schoolhouse  together  and  alone. 
Their  preeence  at  the  box  social  was  testi- 
fied to  by  several  witnesses,  as  was  the  fact 
that  about  the  same  time  Brokaw  had  ac- 
companied the  girl  to  one  or  more  other  en- 
tertainments.   To  fix  tbe  date  of  this  so- 
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dal,  the  school-teacher.  Mrs.  Hobson,  having 
charge  of  the  affair,  was  called  as  a  witness 
and  testified  that  it  occurred  on  November 
26,  1909.  and  that  she  was  able  to  fix  the 
date  with  exactness  because  stie  deposited 
the  proceeds  of  the  social  in  a  bank  on  the 
following  day,  and  the  entry  of  the  deposit 
in  her  passbook  was  dated  November  27, 
1909.  No  Other  witness  se^ed  to  be  able  to 
speak  of  the  true  date  with  the  same  degree 
of  certainty;  and,  as  the  candor  of  Mrs. 
Hotwon  was  not  open  to  question,  counsel  for 
the  defense  naturally  made  this  Item  of  evl- 
dence  a  leading  topic  of  discussion  in  their 
address  to  tbe  Jury,  and  argued  thereftom 
that  the  pregnancy  of  the  complaining  wit- 
ness and  birth  of  her  child  should  be  attrib- 
uted to  her  amodatlon  with  Brokaw  rather 
than  the  d^endant  During  the  closing  ar- 
gument for  the  state.  It  was  announced  to 
the  court  ttiat  Mrs.  Hobson  desired  leave  to 
correct  her  testimony,  and  over  the  objection 
of  the  def«idant  she  was  permitted  to  do  so. 
She  then  testified  that  the  true  date  of  the 
social  was  October  29th  and  not  November 
26th.  She  explained  the  confusion  and  mis- 
take by  saying  that  while  It  was  true  that 
she  took  the  money  to  the  bank  on  the  day 
following  the  social,  she  then  took  a  certifi- 
cate of  deposit  for  it  and  did  not  have  It 
transferred  to  her  open  account  and  entered 
upon  her  passbook  until  the  later  date.  In 
giving  her  first  testimony  she  did  not  recall 
the  Incident  of  taking  the  certificate  of  de- 
posit and  had  been  misled  by  tbe  book  en- 
try. After  receiving  this  testimony,  the 
court  reopened  the  case  for  argument  on  be- 
half of  the  defendant  uid  permitted  his 
counsel  to  again  addres9  the  Jury.  It  is  In- 
sisted that  there  was  error  In  allowing  such 
correction  to  be  made.  Counsel  concede  that 
the  witness  acted  in  perfect  good  faith,  and 
that  she  was  doubtless  mistaken  in  her  first 
statement  of  the  date;  but  It  Is  said  that 
the  defense  having  been  misled  into  laying 
great  stress  upon  the  CTjpposed  fact  and  ar- 
guing it  to  the  Jury  as  making  it  Kctremely 
probable  that  another  person  than  defend- 
ant was  the  father  of  the  chUd,  the  snbse- 
quent  correction  of  the  evidence  must  have 
had  great  if  iiot  decisive,  effect  in  influenc- 
ing a  verdict  of  guilty.  There  is  no  doubt 
counsel  offered  the  original  testimony  in  en- 
tire good  faith,  and  they  were  Justified  in  re- 
garding the  point  SD  made  as  one  having  di- 
rect tendency  to  discredit  the  case  of  the 
state.  It  may  well  be  b^eved,  also,  that  its 
sabsequent  correction  was  a  serious  blow  to 
the  defense,  and  had  more  or  less  weight  in 
the  deliberations  of  the  jury.  But  It  must 
not  be  forgottoi  that  the  primary  purpose 
of  the  trial  was  neither  the  acquittal  nor  the 
conviction  of  the  defendant,  but  to  ascertain 
with  tbe  requisite  degree  of  certainty  the 
truth  of  the  matter  charged  In  the  indict- 
ment To  that  end,  aa  a  gen^ul  rule,  all 
competent  and  material  evidence  was  ad- 
missible.   If  the  case  had  not  reached  a 
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stage  In  tbe  procedure  where  tbe  court  was 
witbont  anthorlty  to  permit  It  to  be  made, 
tbe  correction  of  a  mistake  upon  a  material 
matter  of  evidence  is  so  manifestly  in  ac- 
cord with  tbe  purpose  for  which  courts 
of  Justice  bare  been  created  that  Its  proprie- 
ty ought  not  to  be  considered  open  to  qnea- 
tlon.  No  man  ought  to  be  convtcted  upon 
false  or  mistaken  testimony.  It  la  equally 
true  that  no  man  on  trial  for  crime  ^lould 
secure  an  acquittal  upon  testimony  of  tbat 
character  where  the  mistake  Is  discovered 
before  tbe  case  la  closed  and  submitted. 
Tbat  tbe  court  had  Jurisdiction  and  author- 
ity to  allow  the  witness  to  be  heard  at  any 
time  before  the  Issues  were  submitted  to  the 
Jury  there  can  be  no  doubt  It  la  expressly 
provided  for  by  statute  (Oode,  I  8719).  and 
even  In  the  absence  of  any  statute  we  see 
no  tenable  ground  for  dmying  tbe  existence 
of  Inherent  power  In  tbe  court  to  make  such 
order  In  the  furtherance  of  Justice^  State  v. 
^ean,  82  Iowa,  88;  Darland  t.  Boeenciana, 
66  Iowa,  122,  8  N.  W.  778;  Miller  v.  Insor^ 
ance  Co.,  70  Iowa,  704,  28  N.  W.  411. 

[f  ]  S.  Tbe  court,  instructing  the  Jury  upim 
the  subject  of  corroboration,  said  tbat  evi- 
dence of  mere  oi^rtunlty  to  commit  the  of- 
fense was  not  snffldnit  to  satisfy  the  statute^ 
but  added  that.  If  there  was  evld»ice  before 
the  Jury  outside  of  the  testimony  of  the  pros- 
ecuting witness  tending  to  show  that  defrad- 
ant  was  on  intimate  terms  with  the  girl  and 
demeaned  himself  as  her  lover  or  suitor,  or 
caressed  her  or  manifested  apparent  affec- 
tion for  her,  such  facts  were  proper  for  cdn- 
sideration  upon  tbe  matter  of  alleged  cor^ 
roboration.  This  is  said  to  be  erroneous  be- 
cause there  Is  no  evidence  of  any  drcum- 
stances  of  the  kind  thus  enumerated.  Ex- 
cepK,  perhaps,  as  relates  to  the  noatter  ot 
caresses,  there  is  sufficient  to  justify  the 
Instruction.  It  does  api>ear  from  statunents 
of  other  witnesses  tbat  defendant  was  wait- 
ing upon  tbe  convplalnant;  company 
with  her,  and  attended  her  to  i^acee  of  pub- 
lic amusement.  He  was  seeking  her  society 
and  favor.  His  attentions  were,  evidmtly 
sufficiently  assiduous  to  attract  the  notice  of 
their  mutual  acquaintances,  and  we  are  of 
the  opinion  that  the  Jury  would  have  been 
Justified  in  finding  that  bis  conduct  was  such 
as  ordinarily  marks  tbe  lover  or  suitor.  ISie 
use  by  the  court  of  the  word  "caresses"  was 
perhaps  not  well  advised,  but  we  think  it 
involves  no  reversible  error,  ^le  clause  la 
Introduced  by  the  expression,  "if  there  Is  evi- 
dence," and  the  Jury  is  thereby  warned  that 
it  Is  not  at  liberty  to  go  beyond  the  facts  es- 
tablished by  the  testimony.  We  may  reason- 
ably assume  tbat  the  Jury  obeyed  the  court's 
instruction.  Moreover,  if  It  be  denied  that 
this  is  an  allowable  presumption,  we  are  In- 
clined to  say  that  a  single  verbal  error  of 
tbat  kind  worked  no  conceivable  prejudice  to 
tbe  defendant,  and  will  not  Justify  the  order- 
ing of  a  new  trial.  Tbe  case  seems  to  have 


been  fairly  tried,  and  we  find  no  cause  for 

reversal. 

The  Judgment  b^ow  is  therefore  affirmed. 


B0£SINER  FRY  CO.  v.  MUODI. 
(Supreme  Court  of  Iowa.   Dee.  12,  1012.) 

1.  Sales  (|  884*)— Aonoir  won  Psecb— IH- 
STBUCnORB — IssuEa 

Where,  In  an  action  for  goods  sold  and 
delivered,  the  buver  alleged  a  sale  by  sample, 
and  that  the  goods  were  not  according  to  sam- 
ple, InitractionB  submitting  the  case  on  tiie 
theory  of  a  sale  by  sample  and  noncompliance 
therewith  were  sufficient  as  afainst  the  buyer'* 
objection  tbat  they  ignored  the  charge  of  false 
representatton  and  of  worthleasness  of  tbe 
goods,  since,  if  the  goods  were  not  up  to  tbe 
sample,  it  was  immaterial  whether  ue  bnyer 
cbaigea  false  representationB  or  breach  of  war> 
ranty  for  noncompliance. 

[Bd.  Note^For  otim  cases,  see  Sales,  Cent 
Dig.  H  1066-1076:  Dec.  Dig.  |  864.*] 

2.  Tbiai,  (I  2B1*)— iHvrrEo  BkaoB— Instrtio- 

TZONS. 

Instructions  which  adopt  the  theory  of  a 
party  in  his  testimony  on  the  trial  are  proper, 
though  such  testimony  is  inconsistent  with  bi* 
pleadings ;  and  such  party,  when  defeated,  may 
not  complain  thereoL 

[Bd.  Note. — For  other  cases,  see  Trial,  Coit 
Dig.  H  587-^!9B ;  Dec.  Dig.  i  251.»] 

3.  Tbiai.  ^  260*)— RsqtTEsra— InarBUonoNS 

COVXBBO  BT  THE  CHAAGE  GXVEN. 

It  is  not  error  to  refuse  requested  Instmc- 
ticois  fairly  included  in  the  InstroctionB  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  OnL 
Dig.  H  661-689;  Dec.  IMgr726a*] 

4.  Tbiai.  (|  288*)— lIf0tBUoraoN8-•I8BDn— 
PI.EAnIKaB. 

Where,  Id  an  action  for  goods  sold  and  de- 
livered, the  buyer  pleaded  a  sale  by  sample  aad 
of  noncompliance  therewith,  and  set  up  a  coun- 
terclaim tor  consequential  damages  resting  on 
the  same  breach,  he  could  not  complain  of  the 
court's  failure  in  its  instructions  to  separate 
the  affirmative  defmse  and  the  coontsndaim. 

[Ed.  Not&— SVir  other  cases,  see  Ttiai,  Omt- 
Dig.  IS  627-^;  Dpc.  Dig.  i  233.*] 

5.  Sales  (|  442*)— AonoNs  fob  Fbzob— De- 

TEKSB& 

A  buyer  who,  when  sued  for  goods  sold 
and  delivered,  relied  on  a  sale  by  sample  and 
noncompliance  therewith,  and  who  established 
that  fact  and  bis  rescission  therefor,  defeated 
any  recovery  by  the  seller ;  and,  in  the  ab- 
sence of  consequential  damages  from  the  seller's 
breach,  the  defeat  of  the  seller's  action  nMas- 
ores  tbe  buyer's  injury. 

[Bd.  Note.— For  otSwr  cases,  see  Sales,  Cent. 
Dig.  H  1284-1801;  Dec.  Dig.  |  442.*] 

6.  Tbial   a  27*)  —  DiaOBBixoir  of  Tiljx 
Coubt  ^  IsFEBiuxirrB   zR   Pbsbekci  or 

JUBT. 

Tbe  question  of  allowing  experiments  in 
the  presence  of  tbe  jury  is  within  tbe  discre- 
tion of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  76 ;  Dec.  Dig.  |  27.*J 

7.  TBIAL  (J  27*)— BxPEBHtKNTS  IIT  PBB8E!(CS 
OF  JUBT— DlSOBBTIOn  OF  OOUBT. 

Where,  in  an  action  for  the  pries  of  vanil- 
la extract  for  use  in  the  manufacture  of  ke 

cream,  the  buyer  sought  to  show  that  the  ex- 
tract gave  to  the  ice  cream  a  soapy  tast^  and 
produced  in  court  a  jar  of  ice  cream,  the  re  fat- 
al of  the  court  to  permit  the  jury  to  taste  it 
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waa  not  errooeotu,  dura  the  extract  Itaelf  could 
have  been  nied  for  such  parpoM. 

[Ed.  Note.— For  other  cases,  see  OMal.  Ont 
Die.  f  76;  Dec  IHf.  I  271^ 

8.  Sales  a  358*)— AoizoifB  tob  Pbicb— Db- 

VBITSBft— DVIDENCB. 

Where,  in  an  action  for  the  price  of  va- 
Dilla  extract  for  oae  in  the  manofactare  of  ice 
cream,  the  buyer  pleaded  the  worthlessness  of 
the  extract,  the  coart  conld,  within  its  discre- 
tion, permit  tlie  seller  to  show,  in  a  general 
way,  the  extent  of  his  sales  of  such  extract  to 
customers. 

[Ed.  Note.— For  other  cases,  see  Sales.  Gent 
Dik.  0  104&-10S6;  Dec.  Diff.  |  36a*] 

Appeal  from  Dlstzlct  Oout^  Pottamittamle 
Oonntr;  O.  D.  Wbeeler,  Judge. 

Tbe  plalntllg  la  a.  inannfactnrer  <tf  Tanllla 
extnd;  nstdtng  at  Iowa  Ol^.  Hha  dafiend- 
ant  la  a  manu&ctnrer  and  wholesale  dealer 
In  Ice  cream,  residing  at  Ooondl  Bluffs.  In 
October,  1909^  tbe  defoidant  gave  a  writt» 
order  to  plalntttT  for  the  purchase  of  B2  gal- 
lons of  special  Tanllla  extract  at  $3.60  per 
gallon,  payable  Jnne  1,  mo.  Hie  wder  por* 
ported  to  be  signed  by  the  defwdant  and  by 
W.  O.  Bnrg^  a  traveling  w'^^M'mf"  of  the 
I^alntur.  The  goods  having  beea  d^rared, 
the  plaintiff  brought  this  aetlm  upon  the 
order.  The  defendant  admitted  the  ezeca- 
tlou  of  the  order,  bat  averred  affirmatively 
that  the  sale  was  made  by  sanqde,  and  that 
the  goods  were  not  aooordbtg  to  san4>le,  and 
that  the  defendant  had  therefore  rejected  the 
same  and  rescinded  the  contract,  and  so 
notified  the  plalntUF.  Defendant  also  plead- 
ed a  coonterclelm.  Upon  a  trial  to  a  jury, 
the  plaintiff  obtained  a  verdict  for  the  full 
amount  of  its  claim.  Defendant  appeals. 
A^Brmed. 

FUcldnger  Bros.,  of  Council  Bluffs,  for  ap- 
pellant W.  B.  EUlpack,  of  Oonndl  Bluffs, 
for  api^ee. 

EVANS,  J.  The  aUeged  wrors  conqilalned 
of  by  appelant  are  sndi  that  tt  becomes  nec- 
essary that  we  set  out  his  answer  and  coun- 
terclaim, apon  which  the  case  was  tried.  We 
quote  the  same,  as  follows,  from  bis  addi- 
tional abstract  filed  here: 

.  "April  14,  1911,  defendant  filed: 

"Amended  and  Substituted  Answer. 

"Denying  that  plaintiff  is  a  corporation; 

admits  that  on  or  about    he  gave 

an  order,  in  writing,  to  one  W.  C.  Burge, 
plaintiff's  agent  and  traveling  salesman,  for 
barrel  of  special  vanilla  extract,  in  words 
and  figures  and  at  the  price  set  out  in  plain- 
tiff's petition,  and  that  the  same  was  de- 
livK^  to  him.  Further  answering,  defend- 
ant says  diat  said  barrel  of  extract  was  sold 
by  sample,  plaintiff  furnishing  a  sample  gal- 
lon can  of  the  extract  and  covenanting 
through  tbedr  salesman,  W.  Oi  Bnrge,  orally 
that  tbe  barrel  of  extract  to  be  furnished  un- 
der saM  order  to  be  of  the  same  kind  and 


quality  as  the  sample  famished,  when  In 
truth  and  in  fact  the  sample  by  which  the 
sale  of  the  barrel  was  made  to  him  was  en- 
tirely and  radically  different  from  the  ex- 
tract sold  him  in  the  barr^,  that  in  the 
sample  being  the  kind  defendant  purchased, 
and  that  In  the  barrel  was  a  cheaper  and 
different  grade  of  goods  entirely,  and  unfit 
for  the  use  defendant  purchased  the  sam^ 
namely,  flavoring  of  his  Ice  cream  product 
That  plalntUTs  agent,  Burge,  represented  to 
your  defendant  orally  that  the  goods  sold  by 
him  were  the  same  liind  of  goods  as  the 
sample  furnished,  when  in  truth  and  in  fact 
the  said  barrel  of  extract  was  radically  dif- 
ferent, unlike  the  sample  furnished,  and  was 
wholly  unfit  for  the  purpose  for  which  it 
was  purchased.  That  said  representations 
were  false  and  known  by  said  salesman  to  be 
false,  and  defoidant  relied  on  said  represw- 
tadons  In  making  his  order. 

"Oonnterclalm. 

"That  deffflidant  made  use  of  a  small  part 
of  this  extract  furnished  in  the  barrel  In 
the  flavoring  of  his  ice  cream  product  and 
the  same  resulted  in  his  customers  refusing 
the  same  and  In  shipping  the  same  bac^. 
The  extract  gave  the  ice  cream  a  flavoring  of 
fancy  soap.  [Here  follows  a 'list  of  custom- 
ers who  returned  the  Ice  cream  flavored  with 
the  extract  from  the  barrel.]  Which  parties 
were  old-time  customers,  and  that  defmd- 
ant  is  damaged  in  his  reputation  In  the  man- 
ufacture of  Ice  cream  and  his  business,  by 
reason  of  the  use  of  said  extract  In  the  sum 
of  $500.  Defendant  further  states  that  he 
advised  plaintiff  of  the  fact  that  the  barrel 
of  extract  could  not  be  used,  and  tl^at  the 
same  was  subject  to  plaintiff's  order,  and 
that  the  same  Is  now  still  held  subject  to 
his  order,  which  notice  was  glvoi  as  soon  as 
he  discovered  the  condition  of  said  extract" 

[1]  The  trial  court  submitted  the  case  to 
the  jury  upon  the  theory  that  the  defendant 
pleaded  a  sale  by  sample,  and  that  the  goods 
furnished  were  not  equal  to  the  sample  Ap- 
pellant complains  of  the  Instructions  as  a 
whole  In  this  respect  and  urges  that  they 
"misstate  the  pleadings  and  misstate  the  evi- 
dence," and  that  they  lose  sight  of  tbe  charge 
of  false  misrepresentation  and  of  worthless- 
ness  of  the  goods  shipped.  A  perusal  of  the 
defendant's  pleadings,  which  we  have  above 
set  forth,  is  sufficient  answer  to  this  com- 
plaint The  only  false  representation  charg- 
ed in  such  pleading  Is  that  the  goods  were 
not  according  to  sample.  If  they  were  not 
equal  to  sample,  it  was  quite  immaterial 
whether  the  defendant  should  have  charged 
"false  represCTtation"  or  breach  of  warran- 
ty for  a  failure  to  comply  with  the  sample. 
He  did  plead  that  because  of  sndi  fail- 
are  he  rescdnded  the  contract  and  tendered 
back  tbe  goods.  The  trial  oonrt  submitted 
tbe  case  upon  thte  theory.   There  was  no 
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oQier  thecny  prtiontea  by  dfiftndantfs  plead- 
ing. 

[2]  2.  Tbe  trial  conrt  Instrncted  the  Jnry 
that  the  burden  was  upon  the  defendants  to 
prove  the  following  propositions:  "First 
That  It  was  agreed  between  Burge,  the  plaln- 
tUTe  agent,  at  the  time  of  the  sale,  and  the 
defendant,  Mucd,  that  the  barrel  of  extract 
In  question  would  be  of  the  same  kind  and 
quality  as  that  contained  in  a  sample  to 
be  famished  by  the  plaintiff  company. 
Second.  That  a  sample,  in  accordance  with 
such  agreement,  was  furnished  to  defendant 
by  the  plaintiff  company.  Third.  That  the 
barrel  of  extract  in  question  did  not  corre- 
spond with  su<^  sample  so  furnished  in  kind 
and  quality,  but  was  inferior  thereto. 
Fourth.  That  the  defendant,  within  a  rea- 
sonable time,  after  said  barrel  was  delivered 
to  him,  elected  to  rescind  said  contract  and 
to  return  said  goods,  and'  notified  the  plain- 
tiff company  of  his  election  so  to  do." 

Tbe  appellant  complains  because  this  in- 
struction assumes  that  tlie  sample  referred 
to  was  "to  be  fumtahedf'  subsequent  to  the 
date  of  the  contract  Tbe  same  assumption 
appears  in  other  instructions  of  the  court 
Tbe  order  sued  on  in  this  case  was  dated 
October  25,  190&.  It  provided  for  delivery 
April  1,  1910,  and  paymrat  60  days  there- 
after. Turning  to  defendant's  answer,  Its 
natural  constractl<m  would  be  that  a  sample 
was  presented  at  the  time  of  the  sale.  Ap- 
pellant's counsel  contends  strenuously  for 
this  constnicU(»L  PlaintUFs  witness  Burge 
testlQed  that  he  bad  a  samide  vial  of  tb» 
extiact  at  tbe  time  the  otdes  was  taken. 
But  this  statemoit  was  Timorously  denied  by 
the  defendant  Mucd,  In  his  tsBtlmony,  not- 
wAthBtandlDK  the  form  of  his  answer.  De- 
fendant also  testified  that  a  sample  gallon 
was  "to  be  sent"  to  him  forthwith  before  the 
filling  of  the  pElndpal  order,  and  that  sudh 
sample  gallon  was  sent  to  him  later  In  Mo- 
Tonber,  and  that  be  thereafter  directed  the 
shlianait  at  the  xninclpal  order. 

We  qnote  from  his  testlnumy,  u  it  appears 
In  his  own  abstract  as  follows:  **I  ordered 
a  barrel  of  vanilla  extract  along  about  De- 
cember, 1900,  through  A  BCr.  Bnrge,  who  Is 
here  In  the  courtroom.  He  came  to  my  place 
In  Ooomdl  Bluffs  along  In  the  fell  and  want- 
ed to  sell  me  a  barr^  I  told  him  to  send 
a  sample  of  the  barrel,  which  he  did  later 
In  the  fell,  about  a  month  or  six  we^s  be- 
fore  I  made  tbe  order.  I  examined  this 
sample.  It  was  Tanllla  atract  made  of 
beans,  good  vanilla,  and  we  used  it  Later, 
afterwards  he  came  along,  and  I  ordered 
fnan  blm  a  barrel,  which  was  to  be  the 
same  thing  as  the  sample  he  had  already 
sent  Bui^  told  me  that  the  vanilla  would 
t>e  a  vanilla  bean  extract  dtber  'Vergonla* 
or  'Mexican,'  and  It  would  be  just  as  good 
as  the  sample  he  had  sold  me.  The  barrel 
was  to  be  the  same  as  the  sample.  I  was 
paying  less  money  for  It  than  what  I  had 


bought  befbre;  but  It  was  to  be  like  the 
sample — good  vanilla  flavoring,  wbich  he 
charged  me  (5  for.  I  got  the  aami^e  aome 
time  in  November— some  time  before  I  gave 
the  order,  maybe  a  month  or  four  weeks — by 
express.  Tbea  Burg^  came  ba(^  again  and 
took  my  order  for  the  barrel." 

He  also  wrote  the  following  letter  to  the 
plaintiff,  which  he  Introduced  in  evtdoioe 
at  tbe  trial: 

"Oouncll  Blufb,  Iowa,  July  8.  1910. 

"Boemer  Pry  Co.,  Iowa  City,  Iowa— Gen- 
tlemen; The  vanilla  we  ordered  from  your 
agent  was  to  be  a  straight  vanilla  extract 
It  is  not  like  the  sample  sent  me.  Your 
agent  gave  us  a  guarantee,  a  pure  TaniUa, 
as  good  as  the  sample  sent  us." 

The  foregoing  quotations  rendered  It  veiy 
clear  that  the  Instructtons  of  the  trial  conrt 
at  tile  i>oint  complained  of  Binq^  adopted 
the  theory  of  the  def^dant  in  his  testimony 
upon  the  trlaL  Even  if  such  testimony  was 
Inconslstrat  wdth  his  pleadings,  he  la  In  no 
position  to  complain  that  the  trial  court  sub- 
mitted the  case  to  tbe  Jury  upcm  his  own 
theory  of  the  facts.  It  will  be  noted,  also, 
that  the  allegations  of  the  answer  are  not 
necessarily  inconsistent  with  this  theory. 

[t]  8.  Tbe  defendant  presented  to  the  trial 
court  three  request  instructions,  which  woe 
marked  "B^sed,"  and  these  are  presented 
tor  our  consideration.  Altfaou^  tlie  partic- 
ular Instructions  requested  were  marked  **R»- 
fused."  th^  were  tn  fact  incorporated,  in 
their  essential  featorea.  In  the  InBtroctlons 
gkTm  by  the  ooort  upon  its  own  motion. 
Appdlant'e  aignmoit  ccmtends  tor  tbe  iwo- 
pri^  of  the  Instruction;  bnt  be  does  not 
podnt  out  to  us  any  esamtla]  iiert  of  maj  one 
of  the  same  whldi  Is  not  felrly  Indnded  in 
tbe  instructions  as  glvoL 

[4,  f  ]  4.  Complaint  la  made  that  tbe  trial 
court  did  sot  iiroperly  separate  ttw  allega- 
tims  of  the  affirmative  defense  and  those  of 
the  comitercialm,  and  that  they  were  also 
mingled  In  the  liutructlona,  so  that  tbe  Jury 
oould  not  distlngnlah  b^iween  than.  The 
instructions  quite  conformed  to  tbe  Oefenir 
ant's  pleading  as  be  diose  to  make  It. 
afflrmatlye  defense  went  to  j^lalntlff'a  whole 
case.  It  snatelned,  It  would  necessarily  de- 
feat any  recovery  on  the  part  ct  idaintlff. 
In  the  absoioe  of  conaeqa«itial  damages,  the 
defeat  of  the  i^aintUFs  cause  of  action  m>uld 
mrasure  the  full  amount  of  plaintiff's  injury. 
But  the  counterclaim  pleaded  conaeqnmtlal 
damage.  In  that  the  attonpted  use  of  the 
defecttve  mat^lal  bad  destroyed  other  ma- 
terial of  large  valne.  But  the  oonnterdalm, 
nevertheless,  necessarily  rested  upon  the 
same  breach  of  contract  as  the  affirmative 
defense.  The  defendant  prefers  to  call  it 
"false  r^iesentatlon,"  but  this  adds  nothing 
to  the  case  It  was  sufficient  for  him  to 
show  that  the  goods  did  not  correspond  to 
sample,  and  that  be  rescinded  because  there- 
of. If  It  were  essential  to  his  defense  that 


Digitized  by 


Google 


loviO 


LAKE  T. 


DBEDOX 


869 


he  abow  falae  lepresentatioiiB  In  a  legal 
sense,  then  the  case  would  fail  for  want  cX 

proof  of  sd^ter. 

It  is  urged  In  argument  that  the  connter- 
olalm  rested  upon  different  allegations  of 
falsity  from  those  of  the  afflrmatlve  defense. 
We  are  unable  to  find  any  allegations  In 
the  counterclaim  to  warrant  this  contention; 
nor  are  we  ready  to  concede  that  It  could 
rest  upon  any  different  allegations*  except  as 
to  the  extent  of  damages  claimed.  The  dam- 
ages set  forth  In  the  counterclaim  are  claim- 
ed to  be  consequential  to  the  breadi  {Headed 
in  the  afflrmative  defense. 

[6,  7]  6.  Complaint  is  made  of  rulings  in 
the  admission  of  evidence.  The  witness  Day, 
one  of  the  employes  of  the  defendant,  tes- 
tified on  behalf  of  defendant  as  follows: 
"  *We  mixed  up  a  batch  of  cream,  10  gallons, 
with  4  ounces  of  vanilla.'  Bucket  of  Ice 
cream  produced,  marked  'Bxblblt  13.'  Hie 
vanilla  extract  was  taken  out  of  this  barrel, 
marked  "Boemer  Fry  Co.,"  and  is  in  that 
See  cream.  It  has  the  taste  of  TanllUne  or 
vanilla  extract  Yanallne  Is  used  in  imita- 
tion flavoring.'  At  this  time  defendant  asks 
that  the  jury  be  permitted  to  taste  the  Ice 
cream  in  the  Jar,  'Exhibit  13.'  Objected  to 
as  incompetent  and  immaterial  and  Irrele- 
Tant  Court:  *I  do  not  believe,  gentlemen,  I 
will  permit  the  Jury  to  indulge  in  this  luxury 
at  the  present  time.'   Defendant  excepts." 

We  have  frequently  held  that  the  question 
of  making  experiments  in  the  presence  of  the 
}ury  is  one  peculiarly  within  the  discretion 
of  the  trial  court  Chicago  Supply  Co.  v. 
Mame  Telephone  Co.,  134  Iowa,  252,  111 
N.  W.  939.  Several  good  reasons  occur  to  us 
why  the  trial  court  might  properly  refuse 
the  proffered  testimony.  The  pr^lmlnary 
showing  was  deficient  The  professed  pur- 
pose of  the  experiment  was  to  show  that  the 
extract  in  question  would  produce  a  "soapy 
taste"  In  the  Ice  cream,  it  is  quite  manifest 
that  though  the  extract  had  been  perfect 
the  loe  cream  might  nevertheless  disclose  the 
"soapy  taste."  The  court  would  then  have 
to  try  the  question  as  to  what  other  tngredi- 
^ts  were  contained  In  the  loe  cream,  and  as 
to  whether  any  of  them,  other  than  vanilla 
extract,  was  calculated  to  produce  a  "soapy 
taste."  If  the  "soapy  taste"  was  to  be  traced 
to  the  extract  the  extract  Itself  would  have 
been  a  sufficient  offer.  The  trial  court  was 
clearly  within  its  discretion  In  the  ruling  com- 
plained of. 

[S]  The  trial  court  also  permitted  the  plain- 
tiff to  show,  In  a  general  way,  the  extent  of 
its  sales  to  customers  of  the  kind  of  vanilla 
extract  Involved  In  the  controv^y.  Com- 
plaint Is  made  of  this  line  of  testimony.  It 
was  qtiite  beside  the  real  issues.  Its  only 
Justiflcation  was  that  the  defendant  had 
redundantly  pleaded  the  worthlessness  of 
the  article,  and  had  introduced  some  evi- 
dence  along  the  same  line.  The  trial  court 


was  within  the  proper  exercise  of  its  dis- 
cretion in  pomtttlng  the  plaintiff  to  meet 
Budi  evidence  within  reasonable  limits.  We 
think  appellant  has  no  ground  for  complaint 
here. 

The  foregoing  covers  the  principal  points 
argued.  The  record  is  badly  chopped  up 
with  five  abstracts  and  four  arguments,  and 
this  has  materially  increased  our  labors  in 
disposing  of  the  case. 

We  find  no  reversible  errors  in  the  record, 
and  the  Judgment  below  is  accordingly  af- 
firmed. 


LAKE  T.  DBODGB  et  aL 

(Snpreme  Court  of  Iowa.    Dec  11,  1012.) 

1.  OoumoiasB  Am  SBxiiximri  J|  18*)  — 

B^tTD— BEBCISaiQn— OOHDITION  I^ECBOBIfT. 

A  contract  of  settlement  of  peoding  liti- 
gation, induced  by  the  fraud  of  one  of  the  par- 
ties thereto,  is  voidable  only  at  the  election  of 
the  other  part;,  who  can  only  avoid  it  by  re- 
turning, or  offering  to  retam,  tiie  consideration 
received  thereunder. 

[E/d.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Gent  Dig.  |S  76-82;  Dee.  Dig. 

9  la*] 

2.  Affku.  jlhd  Ebbob  (I  781*)— SBmJBHKin! 
PXlfDXIfO  APPSALr-DmOT. 

One  appealing  from  a  Judgment  setting 

aside  a  conveyance  may  not  maintain  the  ap- 
peal Trhere,  pending  the  appeal,  be  settled  the 
litigation,  though  he  was  induced  by  the  fraud 
of  the  other  par^  so  to  do,  where  be  did  not 
return,  or  oaer  to  return,  Hie  money  recrived, 
though  he  was  unable  to  make  a  refund. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3122;  Dec.  Dig.  {  781.*] 

a  Banebuptct  ({  252*)— POWBB  OF  Trusteb 
IK  Bankbuptot— AppbovaIi  by  Rktebbe  in 
Bankbttftot. 

Where  the  referee  In  bankruptcy,  after 
due  notice  to  creditors,  approved  a  settlement 
of  a  litigation  entered  Into  by  the  trustee  in 
bankruptcy,  the  settlement  was  binding. 

{Ed.  Note.— For  other  eases,  see  Bankmptcy, 
CenL  Dig.  S|  348,  466;  De&  Dig.  |  262.*] 

Appeal  from  District  Gontt,  Page  County ; 
A  B.  Thomell,  Judge. 

The  facts  are  stated  In  the  opinion.  Ap- 
peal dismissed. 

Barl  B.  Fergnson  and  a  B.  Barnes,  both 
of  Shenandoah,  for  appellants.  Denver  I* 
Wilson  and  Ttaos.  W.  Ke^ian,  both  of  Shm- 
andoah,  for  appellee. 

SHEBWIN,  J.  This  Is  an  action  in  eqnlty, 
brought  by  the  plaintiff  as  trustee  of  the 
estate  of  Louis  B.  Dredge,  bankrupt,  fbr  the 
purpose  of  setting  aside  the  conveyance  of 
a  lot  to  Oara  J.  Dredge^  the  wife  of  the 
bankmpt,  as  in  fraud  of  creditors.  The  orig- 
inal case  was  tried  before  the  district  court 
of  Page  county,  Judge  Thomell  presiding,  at 
tlie  r^nlar  May,  1911,  term  of  said  court 
and  was  taken  under  advisement^  with  the 
agreement  among  eomisel  and  the  conrt  ^t 
written  axguments  might  be  filed  at  coun- 
sels' convenience.   A  short  time  thereafter, 
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but  during  tbe  same  term  of  court,  tbe  plain- 
tiff filed  a  motion  to  reopen  tbe  case  for  tlie 
pnrpose  of  submitting  additional  eTldence. 
No  objection  thereto  was  made  by  the  de- 
fendants, and  their  counsel  stipulated  for 
the  Introduction  of  the  desired  exhibits,  un- 
der certain  objections  made  thereto  In  the 
stLpulatloD,  and  that  said  evidence  might  be 
taken  In  the  absence  of  the  defendants  or 
their  counsel.  The  additional  evidence,  in 
the  form  of  exhibits,  was  not  offered  dnr- 
ing  tile  term  of  court;  but  after  Judge 
Thomell  had  returned  to  his  home  In  Sidney, 
Fremont  connO',  said  evidence  was  sent  to 
him  with  the  stipniation  to  which  we  hare 
referred*  and  was  considered  by  him  in  his 
flnal  determination  of  the  case.  Defendants' 
counsel  were  not  present  before  the  Judge  In 
Sldn^ ;  nor  is  there  any  showing  that  they 
were  In  any  way  advised  that  this  additional 
eTldence  was  first  offered  after  the  adjourn- 
ment of  the  E^ge  district  court,  and  in  vaca- 
tion. A  decree  was  finally  entered,  setting 
aside  the  transfer,  because  In  fraud  of  cred- 
itors, and  the  tlQe  to  the  lot  was  found  to 
be  in  the  plaintiff  trustee,  subject,  however, 
to  a  mortgage  of  $400,  which  was  on  the 
property  at  tbe  time  Louis  E.  Dredge  pur- 
chased  It.  The  defendants  appealed  In  the 
latter  part  of  August,  1911.  In  April.  1912, 
after  the  abstract  had  been  filed  herein,  as 
we  understand  the  record.  It  was  discovered 
tliat  jthe  exhibits,  constituting  the  additional 
evidence  that  was  received  by  Judge  Thom- 
ell at  Sidney,  and  the  stipulation  relating 
thereto,  were  not  in  the  derb's  oflSce  in  Page 
county,  nor  could  they  be  found,  and  there 
was  no  record  showing  that  they  bad  ever 
been  filed  in  said  office.  Thereupon  plaln- 
tiff  moved  for  leave  to  substitute  copies  of 
the  lost  papers,  and  by  agreement  of  parties 
a  hearing  on  the  motion  was  had  before 
Judge  Thomell  at  Glenwood,  Iowa,  and  after 
a  hearing.  In  which  defendants  resisted  the 
apidication,  subetitution  was  ordered,  and 
from  that  order  the  defendants  have  also 
appealed. 

On  the  12th  day  of  August,  1912,  the  plain- 
tiff aod  the  defendants  agreed  upon  a  settle- 
ment of  this  case,  and  the  defendants  ex- 
ecuted a  writing,  under  oath.  In  which  they 
acknowledged  the  receipt  of  $200  from  the 
plaintiff,  and  stated  that  It  was  received  In 
full  settlement  and  satisfaction  of  their  de- 
mands and  contentions  in  the  appeal  of  this 
case,  and  stipulated  that  the  decree  of  the 
trial  court  should  stand  and  be  binding  on 
all  parties  concerned,  and  that  their  appeal 
^ould  be  dismissed.  Based  upon  this  writ- 
ten acknowledgment  and  stipulation,  the 
plaintiff  thereafter  filed  a  motion  to  dismiss 
the  aiqpeal  in  this  case.  This  motion  ia  re- 
sisted by  the  defendants  on  the  principal 
ground  that  It  was  obtained  by  fraud  and 
false  repree^tations.  The  motion  was  or- 
dered submitted  with  the  case,  and  we  ^ve 
it  our  first  consideration,  because,  If  sus- 
tained, U  Ii  an  wd  ot  both  appealib 


Defendants  base  their  contraiUon  that  the 
appeal  should  not  be  dismissed  on  the  fol- 
lowing grounds:  First,  because  It  was  ob- 
tained by  fraud  and  misr^resentations ;  and, 
second,  because  the  motion  is  not  a  proper 
remedy — the  same  being  resisted  by  the  de- 
fendants. On  the  last  of  these  two  proposi- 
tions, it  is  contended,  In  effect,  that  this 
court  la  without  Jurisdiction  to  determine 
whether  the  stipulation  of  settiemoit  was  ob- 
tained by  fraud.  It  is  said  that  our  Juris- 
dlcUonr  Is  appellate  only,  and  because  the  re- 
sistance to  tbe  action  puts  in  issue  the  bmia 
fides  of  that  transaction  we  hare  no  power 
to  pass  upon  the  questitm. 

[1]  We  do  not  deem  it  necessary  to  de- 
termine this  question,  because  d  anoth« 
matter  that  is  without  dispute  in  the  record. 
As  we  have  h^tofore  said,  the  arotilants 
received  $200  when  they  signed  the  stlptila- 
tlon  of  setUement  This  sum  they  still  re- 
tain and  make  no  offer  to  return  the  same, 
although  they  say  that  they  are  willing  to 
have  It  charged  to  them,  if  it  be  detmnlned 
by  this  court  that  the  Judgmoit  of  the  dla- 
trict  court  should  be  reversed  and  the  inn^ 
ert7  ordered  returned  to  them.  The  defrad- 
ants  further  say  they  are  finandaUy  nnaUe 
to  tender  its  return  in  any  otiier  wajr,  be- 
cause they  have  used  the  money  and  hare 
no  means  of  replacing  It  If  It  be  eonoeded, 
for  the  purposes  of  this  case,  that  tlie 
tiement  in  question  was  brought  about  by 
the  fraud  of  the  appellee,  it  Is  stiU  true  that 
the  contract  of  settlement  is  voidable  only, 
and  that  It  can  only  be  disaffirmed  and 
avoided  by  returning,  or  offering  to  return, 
the  consideration  received  thereunder.  Fitz- 
gerald T.  Paisley,  119  N.  W.  166;  Boss  r. 
Eggers,  148  Iowa,  806,  127  N.  W.  196,  and 
authorities  dted  therein. 

[2]  A):v>ellants'  claim  at  this  point,  that 
they  should  not  be  h^d  to  an  offer  to  re- 
turn the  money  received  by  them,  because, 
if  the  Judgment  against  them  is  reversed, 
the  sum  received  may  be  credited  on  the 
sum  that  would  have  to  be  returned  to  them, 
is  not  sound.  Th^  have  no  right  to  rescind 
and  at  the  same  time  keep  tlie  oonsideratloD 
for  the  settlement,  unless  It  be  found  that 
th^  are  oititied  to  a  return  of  the  property 
taken  from  th^  under  the  Judgment  ot  the 
district  court  There  are  cases  holding  that 
an  offer  to  return  Is  not  necessary  where  it 
appears  that  as  much,  at  least,  as  the 
amount  received  would  be  due  the  par^  In 
any  event;  but  this  is  not  a  case  of  that 
nature.  Here,  if  the  Judgment  should  he 
affirmed,  the  plaintiff  would  be  entitled  to 
the  property  awarded  him  by  the  decree  of 
the  district  court,  and  would  lose  the  money 
paid  as  consideration  for  the  settlement,  and 
this  because  of  defendants'  admission  that 
they  are  unable  to  r^und.  Nether  law  luv 
equity  will  give  the  defendants  sudi  an  ad- 
vantage. 

[S]  Ai^llabts  further  contend  that  the 
plaintiff,  as  trustee,  had  no  authority  to 
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compromise  aad  settle  with  tbe  defendants. 
It  Is  doubtful  whether  appdlants  would  have 
any  right  to  make  this  objection,  were  the 
fact  as  stated  by  them.  The  record,  how- 
ever, shows  with  snffldent  certainty  for  the 
purposes  of  this  motion  that  plaintiff's  act 
has  been  fully  approved  by  the  rieferee  In 
bankruptcy  after  due  notice  to  creditors. 

We  reach  the  conclusion  that  the  motion 
to  dismiss  the  api>eal  should  be  Boatained; 
and  such  Is  the  order. 


STATE  T.  TOUNO. 
(Supreme  Court  of  Iowa.   Dec  lOi  1912.) 

1.  HOMIOIDX  (I  840*)— n^uL— IitaTBUonoNS. 

An  instmctlim  taat  If  accused  alone,  or 
with  a  codefendant,  or  either  of  them,  the  other 
being  present,  aidiiig,  abetting,  "or  consenting 
thereto,"  killed  deceased,  accused  was  guUty, 
was  not  wroneout,  because  it  autiiorlzed  a 
couTlcttoo  if  accused  merely  stood  by  and  took 
no  part,  where  he  admitted  that  he  was  the  one 
who  strack  deceased. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  (f  715-717,  720;  Dec  Dig.  f  340.*] 

2.  CRnaitAL  LA.W  (|  Ura*)-^APPKAi/— Habu- 

XX68  EBBOB. 

•        Aa  instraction  that  If  accused  went  to  tiie 

home  of  deceased  with  view  to  provoke  a  quar- 
rel, and  did  provoke  and  bring  on  an  affray  by 
assaulting  deceased,  bat  snbeequently.  In  good 
faith,  withdrew  from  the  difficulty  and  clearly 
signified  to  deceased  that  he  had  so  withdrawn, 
his  right  of  self-defense  was  restored  to  him, 
was  not  prejudicial  to  accused,  although  if  de- 
ceased had  reasonable  ground  for  beheving 
that  accused  had  so  withdrawn,  it  was  not  nec- 
essary that  such  withdrawal  be  clearly  evinced, 
where  the  evidence  showed  that  accused  was 
the  aggressor  at  all  times. 

[Bd.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  If  8128,  8164-JUffr,  SlCfr-S168, 
3168;  DeaE3c.Vll72.*l 

3.  Cbucnax.  IiA.w  (i  761*)— IifBTBUonon»— 
Sku-Defenbb— AssmcFTioN  OF  Facts. 

An  instruction  that  if  accused  went  to  the 
home  of  deceased  with  a  view  to  provoke  a 
-quarrel,  and  did  provoke  a  quarrel  by  assault- 
ing deceased,  but  subsequently  withdrew  from 
the  combat,  his  right  of  self-defense  was  re- 
stored, was  not  erroneous  as  assuming  as  a 
fact  that  he  was  not  originally  acting  m  sel^ 
defense. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1731.  1738.  1863,  1754r- 
1764.  1771 ;  Dec  Dig.  1  761.»] 

4.  CBIUinAL  Ltaw    ({  829*)— iNSTBITOIXOim— 
GUBK  BT  OtHKB  iNBTBUCnONS. 

The  refusal  of  an  instruction  fully  covered 
by  those  given  was  not  erroneous. 

fEld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec  X>ig-  f  82B>*1 

6.  CbwZnai,  Law   (|  1160*)— AFFKa]>-BB- 

vxEw— QoKsnoNs  OF  Fact. 

Where  the  jury  and  trial  court  who  saw 
and  heard  all  of  the  witnesses  believed  those 
for  the  state,  a  verdict  cannot  be  held  wrong 
on  appeal  because  of  the  character  of  the 
state's  witnesses. 

[Ed.  Note^For  other  eases,  see  Criminal 
Im^Cent.  Dig.  I  8084;  Dec  Dig.  f  116a*] 

Appeal  from  Dlatrlct  Conrt  Decatur  Oonu- 
ty;  T.  U  Maxwell,  Judge. 


Defendant  was  convicted  of  manslaught^, 
and  appeals.  Affirmed. 

C.  W.  Hoffman  and  Marion  Woodard,  both 
of  Leon,  for  aM>ellant.  Geo.  Cosson,  Atty. 
GeiL,  and  John  Fletcher,  AsBt  Atty.  Uen., 
for  tta  atate, 

SHEBWIN,  J,  The  defendant,  Thomas 
Yoang,  «a>  Jointly  Indicted  ^tta  Claroice 
Teale  and  others  for  tihe  murder  of  Mra. 
Bertha  Zomes  on  tbe  Ttli  day  of  December, 
19ia  A  separate  trial  waa  had  at  hla  re- 
qoest,  uid  he  was  convicted  of  manslaug^- 
ta.  (^arenoe  Teale  bad  already  beoa  tried 
on  the  same  Indlctmoit  and  found  guilty, 
and  on  bis  appeal  the  jndgmaat  against  him 
was  affirmed.  lAe  case  is  reported  In  185 
N.  W.  408,  and  trom  tbe  o^nion  In  that 
case  we  qvote  the  general  statement  as  to 
the  facts  Immediately  pre<%dtng  the  death 
of  Mrs.  Zomes: 

"Mrs.  Zomes,  with  bar  bnsband,  Lerl 
Zomes,  and  their  chUdrm  lived  on  a  farm 
adjoining  the  farm  upon  whltil  this  def^d- 
ant  lived,  and  Levi  Zomes  rented  of  this  de- 
fendant two  or  three  acres  of  bis  land.  In 
tbe  evcaiii^  of  the  7tb  day  of  December,  the 
deceased,  with  ber  husband  and  three  sons, 
Henry,  18  years  of  age,  Willie,  IS  years  old, 
and  ElBle^  12  years  <dd,  were  at  tbe  family 
home  on  tbe  farm.  A  dsngbter,  11  years 
of  ag^  was  at  the  time  away  from  home 
The  Zomes  had  tor  supper  that  evening 
Th<mias  and  Henry  PhlUIps,  their  nephevra, 
and  both  grown  men,  and  Boy  Toong,  a 
man  20  years  old,  who  Is  a  brother  of 
Thomas  and  Ed  Young,  who,  with  one  Hugh 
Teale,  were  Jointly  Indicted  with  this  de> 
fendant;  darenoe  Teal^  for  this  murder. 
The  Zomes  ftunlly  uid  tbelr  supper  guests 
remained  at  flie  bouse  during  tbe  evening, 
and  about  9  o'clock,  or  a  little  thereafter, 
this  defendant^  Glaroice  Teal^  his  brother, 
Hugh  Teale,  a  man  22  years  <ad,  and  Thom- 
as and  Ed  Tonng;  adults,  called  at  the 
Zomes  home  and  were  admitted  to  tbe 
bons^  and  they,  with  tbe  atbet  goesta  and 
the  family,  exc^  Mrs.  Zomes,  were  In  tbe 
same  room ;  it  being  a  southeast  room  of  the 
house,  with  fin  outside  door  opening  there- 
from on  tbe  east,  and  a  door  In  the  sootb- 
west  comer  thereof  opening  Into  tbe  south- 
west room  <tf  the  houses  which  room  had  an 
outside  door  opening  to  tbe  sontb.  A  room 
directly  north  ot  tbe  living  room,  where 
these  people  wer^  waa  occupied  as  a  bed- 
room, and  when  this  defendant  and  his 
friends  arrived  at  tbe  honse  Mrs.  Zomes 
was  lying  on  one  ot  tbe  beds  ther^;  but 
the  door  between  the  two  rooms  was  open. 
Tbe  door  between  tbe  two  sontb  »x»ns  was 
In  the  sonthwest  comer  of  the  east  room, 
and  It  was  bung  so  that  it  swung  to  tbe 
east  and  sonlb.  At  the  time  In  qnestlon  a 
shotgun  bdonging  to  one  of  the  Zomes  boys 
stood  bdilnd  Oils  door,  wbldi  was  ttien  open. 
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Shortly  After  th«  Teale*  and  Thomas  and 
Ed  Tonng  entraed  tbe  house,  a  oontroTersy 
arae  between  Oils  defendant  and  Mrs. 
Zornes  as  to  who  was  the  author  of  a  re- 
port currait  in  the  nel^twriiood  that  a 
young  woman  had  been  cookfaiK  for  the  de- 
fendant; he  accQslng  Mrs.  Zornea  of  being 
Its  author,  and  she  denying  It  Intemperate 
language  was  apidied  to  each  other,  which 
finally  resulted  In  a  request  from  both  Mr. 
and  Mrs.  Zornea  that  the  defoidant  and  Ms 
party  leare  ttie  house;.  Up  to  this  p<tfnt 
there  Is  no  subatantl&I  difference  between 
the  witnesses  as  to  what  took  place  In  the 
honae^  bat  beyond  this  there  Is  a  marked 
conflict  In  the  testimony.  The  witnesses  for 
the  state  say  that  when  Mr.  Zornea  request- 
ed them  to  leave  ^Aomas  Toung  (the  defend- 
ant In  this  eaa^  aald  that  Zomes  oould  not 
put  him  out,  and  immediately  strock  Zomes 
on  the  head  with  a  heavy  bicycle  pump  and 
knodced  him  down;  that  Toung  knocked 
Zomes  down  in  the  same  way  a  second  time, 
and  thai  threw  the  pump  at  Mrs.  Zomes, 
striking  her  In  the  fiice  and  knocking  her 
down.  On  the  othw  band,  dtfmdant^  wlt- 
nesaee  claim  that  Mra.  Zomea  told  her  hus- 
band to  get  the  shotgun  and  shoot  the  of* 
fending  persraa,  and  that  while  he  waa  at- 
tempting to  do  so  Thtnnas  Toung  knocked 
Zomes  down  with  the  blcyde  pump;  that 
Mrs.  Zomee  tiien  assumed. a  threatening  at- 
titude toward  Thomas  Toung;  and  that  he 
then  knocked  her  down  with  the  pnmi^  But 
the  questkm  as  to  vrtio  was  the  pl^slcal  ag- 
gressor in  the  house  Is  not  of  controlling 
Importance  in  this.  For  present  purposes 
it  is  enough  to  say  that  after  being  knocked 
down  twice  Mr.  Zomes,  together  with  Henry 
Zomes  and  the  PblUIpe  moi,  were  driven 
from  the  house  through  the  southwest  room, 
and  that  the  conflict  waa  renewed  on  the 
outside  with  Zomes  ai^  his  son  Beury. 
Mrs.  Zomea  and  the  two  younger  boys  re- 
mained in  the  house  untU  the  others  bad 
gate  outside ;  whereupon  ibe,  with  these  two 
left  the  bouse  by  the  east  door,  and 
started  in  a  norUiwester^  direction  there- 
from." 

The  record  on  this  present  appeal  further 
shows  that  the  defendant,  Thomas  Toung, 
followed  the  Zomes  men  out  of  the  house, 
and  was  actually  engaged  In  a  conflict  with 
them  on  the  outside.  According  to  bis  own 
testimony,  whUe  he  was  defending  himself 
agalDst  the  attacks  of  some  of  the  men,  he 
strack  Mrs.  Zomes  o&  the  head  with  a  elnb. 
He  claims,  howem,  that  Mrs.  Zomes  as- 
aaulted  him  in  the  dark  ontalde  of  the 
bouse,  and  that  when  he  struA  her  he  did 
not  know  who  it  was  that  he  stm^  The 
erldenoe  on  the  part  of  the  ^te  tends  to 
show  that  Mrs.  Zomes  was,  In  fact,  struck 
and  killed  tqr  Qlarence  Teale,  and  that  this 
defendant,  Ihomaa  Toung,  aided  and  abet- 
ted said  Teal& 

[1]  In  the  thirteenth  and  eighteoith  In- 
stracttoas  the  court  said:    "If  70a  find 


•  •  •  that  •  •  •  the  defendant,  Tom 
Tounft  alone,  or  that  the  defendant,  Tom 
Toung,  and  his  oodefoidant,  Clarence  Teale, 
or  eithn  of  them,  the  other  iwesent  aiding, 
abetting,  or  consenting  thereto,  did  unlaw- 
fully kill  Bertha  Zomes"— defendant  would 
be  guilty.  Complaint  is  made  of  the  use 
In  these  Instmctlons  of  the  words  "ccmaent- 
Ing  thereto,"  on  the  ground  that  the  Jnry 
was  told.  In  effect,  that  defendant  migbt  be 
convicted,  if  he  was  standing  Idly  1^  uid 
took  no  part  in  the  trouble.  Merely  oonsmt- 
Ing  to  the  comndssion  of  a  crime  would  not, 
under  all  circumstances,  be  punishable  u  a 
crime,  no  matter  how  great  the  moral  tnrpl- 
tude  Involved.  But  thm  Was  no  error  In 
the  instruction  here,  because  the  defeiidant 
admitted  that  he  was  the  one  who  struck 
the  deceased  at  the  time  and  place  in  qnee- 
tion. 

[2, 1]  The  twenty-third  Instmetlon  was  as 
follows:  "I^  however,  yon  find  from  the 
evidence  that  the  defmdant,  Tom  Toons, 
went  to  the  home  of  Bertha  Zomea  on  the 
night  <a  December  7,  1910,  with  a  view  to 
provoke  a  quarrel  or  bring  on  an  atbay  or 
difficult  irtth  hor,  or  that  Bttec  woixig  to 
the  home  of  the  said  Bertha  Zomes  at  said 
time  the  defendant.  Tton  Toung,  wltbont « 
provocation  w  legal  eicnse,  provtfteA  or 
brought  on  an  affray  by  assaulting  the  said 
Bertha  Zomes  or  members  of  her  family, 
and  you  further  And  that  thereafter  the 
defendant,  Tom  Toung,  in  good  faltli  wltti< 
drew  from  sudi  affray  or  dUBcnlty,  and 
clearly  algnlfied  to  the  said  Bertha  Zomes 
that  he  had  so  withdrawn  and  abandoned 
further  combat,  then  thereafter  his  legal 
right  of  s^-defense  wonU  be  restored  to 
him,  and  he  might  exercise  the  same  nnder 
the  rules  given  elsewhere  in  these  Instmc- 
tlons." AK>ellant  says  that  he  was  not  re- 
quired to  "clearly  signify"^  to  Botha  Zomes 
that  he  had,  in  good  faltli»  withdrawn  tnun 
the  conflict,  and  that  the  Instraction  was 
therefore  erroneous.  In  State  v.  Dillon,  74 
Iowa,  603.  88  N.  W.  S26,  this  court  disap- 
proved a  similar  instruction  and  h^  that 
where  a  defendant  actually  and  in  good 
faith  withdrew  from  the  combat,  he  ceases 
to  be  a  wrongdoer.  If  his  adversary  has  rea- 
sonable ground  tor  having  that  he  has  so 
withdrawn,  even  though  such  withdrawal  is 
not  clearly  evinced.  But  this  dtfendantwas 
not  prejudiced  1^  the  Instraction  contain- 
ed ot  because  a  careful  efamluaUoB  of  tlie 
record  before  us  shows  that  this  dsCndant, 
at  all  times  during  this  dlfllcnlty,  was  an  ag- 
gressor, and.  ao  far  as  the  record  Aow^ 
neTer  at  any  time  indicated  em  to  B^tlka 
Zomes  that  he  had  wtthdrawn,  or  that  h% 
InteDflsd  to  wtthdxaw,  tnm  the  oonibab 
There  Is  «learly  no  merit  in  aw^lan^s  con- 
tention that  the  instraction  under  considera- 
tion assumed  that  defmdan^  Thomas  Toung; 
made  the  assault  In  ttie  tunae,  and  was  not 
acting  m  self-defmse, 

[4, 1}  Complaint  Is  made  becauas  tbs  eonrt 
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refused  to  give  an  offered  instracdon  toucli- 
Ing  the  weight  to  be  given  the  evidence  of 
certain  witnesses  whom  the  dsCendanf  had 
attempted  to  Impeach.  There  was  no  exnr 
in  the  refusal  to  give  this  instruction,  for 
the  reason  that  the  court  with  sufflcient  foU- 
nesB  covered  the  question  in  the  Instructions 
given,  ^pellant's  contention  that  the  evi- 
dence Is  Insofflctent  to  warrant  this  convic- 
tion cannot  be  sustained.  There  la  much 
evidence  supporting  the  state's  case,  and, 
unless  we  wholly  disregard  the  testimony  of 
many  witnesses,  the  conviction  must  be  up- 
held. The  Jury  and  the  trial  court  saw  and 
beard  all  of  the  witnesses,  and  we  cannot, 
and  should  not,  say  In  this  case  that  the 
verdict  Is  wrong  because  of  the  diaracter  of 
the  state's  wltnessesL  The  Judgment  Is 
therefore  affirmed. 
Affirmed. 


GUBnS  V.  ABMAGA8T  «t  aL 
(Snpreme  Court  of  Iowa.  Dee.  18, 

1.  IdiaxanoN  or  AaaavB  (|  160*)— Ba>— 
EvfxoT— Bbudibs  in  Otbxa  Suraa. 

A  suit  by  an  heir  to  cancel  a  conveyance 
of  land  In  Iowa,  execated  by  the  deceased  an- 
cestor while  residing  In  a  idster  state,  to  a 
grantee  also  residing  tiiere.  Is  not  barred  mere> 
tf  because  Uic  remedy  available  In  the  sister 
state  is  barred  by  the  statutes  thereof,  not* 
withstanding  Code,  |  3402,  providfaig  that, 
where  a  cause  of  action  has  been  barred  by  the 
laws  of  any  country  where  defendant  lias  pre- 
vlondy  rended,  snoi  bar  is  effectlTe  In  Iowa. 

[Bd.  Note.— For  odier  eases,  sea  linltation 
of  AetloiM,  dent  Dig.  1 6U;  Dee:  Dig.  1 169.«] 

2.  lilHTTATIOK    or  AOTIONS    (|  169*)— Bii&— 

SFnor— BzuBDiBs  in  Othib  States. 
Where  a  deed  of  land  in  Iowa  was  execut- 
ed In  a  sister  state  while  the  grantor  and  sran« 
tee  reidded  tbereln,  and  the  grantee  procured 
the  deed  by  fraud,  a  cauve  of  action  for  the 
cancellation  of  the  deed  on  the  ground  of  the 
fimud  arose  in  Iowa,  within  Code,  8  3462,  pro- 
Tiding  tha^  where  a  cause  of  action  has  been 
barred  by  the  laws  of  any  eoontry  where  de- 
feudant  has  resided,  the  bar  Is  effective  in 
Iowa,  except  as  to  caoses  of  action  arising  in 
Iowa,  and  an  action  not  barred  under  the  sta& 
ates  of  Iowa  was  not  barred  merely  because 
■n  action  was  barred  In  Uie  slstw  state. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Oent  Dig.  1  6S5;  Dec  Dig.  I 

iee.*2 

8.  OAHCEtxATioir  or  iNanumm  (i  84*)— 
Peoosbdinqb — Lachks. 

A  Bolt  to  cancel  a  deed  on  the  ground  of 
fraud  In  procuring  Its  execution  is  not  barred 
by  laches,  where  defendant  has  In  no  manner 
been  misled  to  his  injury  by  the  delay  In  in- 
■tltoting  the  suit  and  no  equities  have  inter- 
Tened. 

[Bd.  Note^For  other  coses,  see  Cancellation 
ofn^^nunnta.  Cent.  Dig.  H  Dee.  Dig. 

^  Bviuuia  (f  121*)  —  DxcLABATioirs  or 
CteamDK-AoMZBBiBiuTT— Res  Qveerx. 
Where  an  hdr  sues  to  set  aside  a  deed  of 
his  ancestor  on  the  ground  of  the  fraud  of  the 
grantee,  the  dedaratlcnis  of  the  ancestor  at 
Uie  time  and  Immediately  b^ore  the  execution 
of  tile  deed  are  competent  as  a  part  of  the  res 


gestae,  and  as  bearing  on  tibe  grantor's  mental 

condition. 

[Ed.  Note.— For  other  cases,  see  Brideoce, 
Cent  Dig.  H  SOS,  807-S88.  UlT.  U19;  Dea 
Dig.  i  l21*T 

Dw  Duns  ^  203*)  —  GANCKLUTion— E^UD— 

BTIDSNCE — ^AnMXSBIBILlT7. 

The  court.  In  a  suit  hy  an  heir  to  set  aside 
his  ancestor's  voluntary  deed  on  the  ground  of 
the  fraud  of  the  grantee,  may  Inquire  into  the 
circumstances  attending  the  transaction,  Includ- 
ing all  matters  of  fact  having  any  Intimate 
tendency  to  show  the  capacity  of  the  ancestor 
and  the  influence  leading  him  to  make  the  gift 
[Bd.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  602,  eOMOl;  Dec.  Dig.  f  203.^] 

6.  Deids  (I  106*)— Gairoicunoii— J^rruAL 
Vftaun— BuBDBR  or  Fboot. 

One  suing  to  cancel  a  deed  on  tiie  ground 
of  the  actual  fraud  of  the  grantee  has  the  bnr^ 
den  of  proTlng  the  fraud. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  H  687-683;  Dec  Dig.  |  19&*] 

7.  FbAOD  (I  6*)— ^'GoHsnnonvi  I^my— 
Natubi. 

"CoiutructiTe  fraud"  does  not  necessarily 
negative  integrity  of  purpose,  and  may  be  an 
act  which  the  law  declares  fraudulent  without 
Inquiry  into  ita  motive^  and  Im  such  fraud  as 
the  law  Infers  from  the  relationship  of  the 
parties  or  tiw  drcnmstances  surrounding  them, 
regardless  of  any  actual  dishonesty  w  pur- 
pose. 

[Ed.  Note.— For  other  caass,  see  Fraud,  Cent 
Dig.  I  7;  Dec.  Dig.  |  6.* 

For  otiier  d^nitions,  see  Words  and 
Phrases,  toL  2,  pp.  1470-1471] 

8.  CoNTsAcrB  (i  09*)— GoimBnonriE  FsAun 

—  FiDucuxT    BuAiiioiia — CohAdihtial 

BSLAXIOHS. 

A  contract  between  persons,  <me  of  whom 
occupies  a  fiduciary  or  confidential  relation  to 
the  other,  is  presumptively  fraodulent,  and  the 
former,  obtaining  a  benefit  by  the  contract,  has 
the  burden  to  rebut  the  presumption  by  affirm- 
ative proof  that  the  contract  was  fairly  pro- 
cored  without  undue  Influence  or  other  circum- 
stances Impeaching  Its  fairness,  and  tbis  rule 
is  particularly  applicable  where  one  of  the  par- 
ties to  the  relation  has  obtained  a  dominating 
influence  over  the  other. 

IBd.  Noto.— For  other  cases,  see  Oontraeta. 
Cent  Dig.  ||  448-463,  1197-1199;  Dec.  Dig.  » 
99.*] 

9.  CONTBAOTS  (I  99*)— CONBTBUfmn  FBAUD 

—  FnwoiABT  Bkutzoks — ConimnTXAi. 
Belationb. 

The  conferring  of  benefits  by  a  parent  on 
a  child  is  presumptively  valid,  and  the  pre- 
sumption of  constractive  frand  arises  only 
where  the  child  is  the  dominant  person  in  the 
relstionslilp,  and  the  parent  has  become  de- 

feudent  on  him  and  trusting  his  interests  to 
is  advice. 

[Ed.  Note.— For  other  caseat,  see  Contracts, 
Cent  Dig.  H  448-463,  U97-1199;  Dea  Dig. 
g  99.*] 

la  DKIDS   (I  196*)— COKVBTANOia— B^UD-^ 

CoHnuinriAL  Rzlations. 

lAoDgh  no  presumption  of  fraud  or  un- 
due infiuence  arises  from  the  mere  fact  tiiat  a 
parent  prefers  one  diUd  and  leaves  another  un- 
provided for,  yet  where  it  appears  that  the 
parent  was  at  the  time  wholly  dependent  on 
the  preferred  child  for  advice,  residing  in  his 
home  and  placing  in  his  hands  the  management 
of  all  his  business,  the  talcing  by  such  child 
of  a  conveyance  of  substantially  all  the  parent's 
estate  without  contideration  and  without  any 
writing  binding  htm  to  support  the  parent  for 
life  is  presumptively  fraudulent,  and  the  chQd 
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to  uphold  the  conTejance  must  rebut  the  pre- 

mmptloiL 

IBd.  Note^For  oOier  cues,  see  Deed%  Cent 
Dig.  H  587-683;  Dea  Dig.  1  196.*] 

IL  Deeds  (}  196*)— Oontetahcss — Fraitd— 
GoirriDENTiAL  Relations. 

A  ion  had  for  nearly  20  years  been  In- 
tmated  by  his  mother  with  the  maiu^emeot  of 
her  real  estate,  eomprism?  practical  all  her 
property.    She  bad  also  placed  in  hia  hands  a 

£art  of  her  small  Bavin^B  for  investment.  She 
ved  with  him  and  implicitly  truated  him.  She 
executed  without  conalderatton  a  deed  of  her 
real  estate  withoat  any  agreement  on  his  part 
to  maintain  her.  Held,  that  the  conreyancA 
was  presumptirely  fraudnlent,  and  the  sod  and 
those  <^i«tmt»g  under  him  must  show  absolute 
freedom  of  mtelllgent  action  on  the  part  of 
the  mother. 

CBd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  687-693;  De&  Dig.  |  196.*] 

12.  Tbustb    (I  44*)— RssuLTiNa  Teusts— 

BtIDENCB— SnFFZCIXNCT. 

Evidence  held  to  show  that  a  mother  ob- 
taining the  legal  tiUe  to  land  acqntred  the  title 
free  from  any  trost  in  fayor  of  a  son. 

[Bd.  Note.— For  otiier  cases,  see  Trusts,  Gent. 
Dig.  il  66-68;  Dea  Dig.  |  44.*! 

13.  Deeds  (8  210*)- Validiit— Consideba- 
noN. 

Evidence  held  to  show  that  a  deed  execut- 
ed by  a  mother  to  her  son  was  not  made  in  pay- 
ment of  services  rendered  by  the  son  and  con- 
tiibutions  made  for  her  support 

[Ed.  Note— For  other  cases,  see  Deeds,  Cent 
Dig.  H  635-^;  Dec.  Dig.  |  210.*] 

14.  DteEDs  (8 196*)— Vaudiit— GoEmramiAi. 

SXLAHONS— EVIDBNOB. 

In  a  suit  to  set  aside  a  deed  executed  by 
a  mother  to  a  son,  evidence  held  not  to  over- 
come the  presumption  tliat  the  conv^anee  was 
fraudulent  arising  from  thm  confidential  rela- 
tion of  the  parties. 

[Ed.  Note.— For  oUier  cases,  see  Deeds,  Gent 
Dig.  H  687-693;  Dee.  Dig.  f  196.*] 

Evans  and  Sherwln,  JJ.,  dissenting. 

Appeal  from  District  Court,  Mills  County ; 
A.  B.  Tbomell,  Jndge. 

Action  in  equity  to  set  aside  and  cancel 
certain  conveyances  and  to  quiet  title  to  land. 
There  was  a  decree  In  the  district  court  In 
faror  of  plaintiff,  and  the  defendants  Arma- 
gast  appeal.  Affirmed. 

D.  HL  Wliltfleld,  of  Malvern,  and  Smytti, 
Smith  &  Scball,  of  Omaha,  Neb.,  for  appel- 
lants.  John  Y.  Stone,  of  Glrawood,  and  Sul- 
livan St  Bait,  of  Omaha,  Neb.,  for  appellee. 

WEAVER,  J.  The  facta  leading  up  to 
the  controversy  Involve  a  family  history 
covering  a  period  of  more  than  half  a  cen- 
tary,  with  a  multitude  of  details  concern- 
ing some  of  which  there  Is  no  matOTlal  dis- 
pute and  voy  many  others  abont  which  tben 
is  a  radical  divergence  in  the  testimony.  It 
Is  manifestly  impracticable  to  onbody  in 
this  opinion  all  the  facts  liaving  more  or 
less  bearing  upon  the  merits  of  nich  a  con- 
troversy, and  the  best  we  can  hope  to  do  Is 
to  select  BO  much  of  the  material  contained  In 
the  record  as  will  fairly  iUustrabe  the  nature 
of  the  claims  we  have  to  consider. 

James  D.  Andrews,  now  deceased,  over 


whose  dealings  with  hia  mother,  Margaret 
Andrews,  this  litigation  has  arisen,  was  bom 
in  the  year  1837.  The  family,  consisting  of 
the  father,  moth^,  son  (James  D.),  and  two 
daughters  (Jessie  and  Margaret),  settled  In 
Iowa  CSty  In  the  year  1650.  Another  son, 
Peter,  appears  to  have  left  home  and  gone  to 
California  early  In  life.  He  died  Intestate 
and  without  lineal  heirs  before  the  transac- 
tions now  in  dispute.  The  father  was  Intem- 
perate and  thriftless,  and  except  for  a  small 
amount  of  money  belonging  to  the  mother 
they  were  without  substantial  means.  A 
family  relative  was  engaged  In  mercantile 
business  at  the  little  town  of  Solon  near 
Iowa  City,  and  in  1856  took  the  son,  then 
about  18  years  old,  into  hia  seryice  as  a 
clerk  or  assistant.  Shortly  thereafter,  at  the 
request  of  James  D.,  his  mother  arranged  to 
purchase  the  business.  The  amount  paid  ap- 
pears to  have  been  between  $1,000  and  |2,000. 
A  large  part  of  the  purchase  price  was  r^ 
resented  by  money  which  the  seller  was  ow- 
ing Mrs.  Andrews,  and  the  remainder  was 
obtained  by  her  from  friends  In  Scotland. 
The  entire  purchase  price  was  less  than 
$2,000.  It  is  the  theory  of  the  appellant 
that  this  purchase  was  made  for  James  D., 
and  that  he  became  the  owner  of  the  busi- 
ness; but,  according  to  the  claim  of  the  ap- 
pellee, it  was  a  Joint  adventure  of  the  moth- 
er and  son,  she  furnishing  all  the  capital  and 
giving  her  personal  assistance  In  carrying 
on  the  enterprise.  However  this  may  be.  It 
does  appear  that  the  family  then  removed  to 
Solon,  and  there  they  conducted  the  store 
until  1857,  when  It  was  exchanged  with  one 
Pratt  for  about  1,340  acres  of  land  in  Mills 
county  of  this  state.  For  some  reason  the 
title  was  taken  temporarily  in  the  name  of 
James  D.  Andrews,  but  within  a  few  days 
thereafter  he  conveyed  1,140  acres  of  the 
land  to  his  mother.  The  other  200  acres 
he  conveyed  to  her  at  a  later  date;  the  deed 
reciting  that  it  was  intended  to  supply  the 
place  of  one  which  bad  been  made  yean  be- 
fore and  lost  without  b^g  recorded.  After 
the  store  was  disposed  of;  James  D.  attend- 
ed school  for  a  time,  thfot  entered  the  on- 
ployment  of  an  express  company,  contlnolnc 
therein  until  about  tbe  year  1871.  Later  be 
entered  the  cnstoms  service .  <HE  the  United 
States,  In  wUdi  he  zmained  during  the  re- 
mainda  of  bis  life.  His  employmoit  in 
these  occupations  removed  him  from  Iowa, 
and  he  became  a  resident  ot  New  Torfc. 
While  still  ar  young  man  at  home;  he  Insur- 
ed his  life  for  the  benefit  of  his  mother  and 
kept  the  policy  in  force  until  his  death. 
During  his  career  he  is  abovm  to  have  been 
liberal  with  his  mother  and  his  sistua,  who 
continued  their  home  in  Iowa,  and  from  time 
to  time  contrllmted  to  thtfte  BnH»rt  and 
comfort  The  sister  Jessie  never  married. 
Margaret  married,  became  widowed,  and  both 
lived  In  the  same  home  with  their  mother. 
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Margaret  died  In  1008  learlng  the  plaintiff 
herein  her  onl7  sorylrlng  belr.  James  D. 
married  In  New  York  about  tbe  year  llsTl, 
after  wtdch  tals  contrtbotlona  to  tin  sup- 
port the  family  In  Iowa  were  for  a  time 
leaaened  or  sospended;  but  it  Is  due  to  blm 
to  say  that  be  was  at  all  Umes  disposed  to 
be  belitfoL  Abont  this  ttme  also  the  brother, 
PetCT  Andrews,  to  whom  reference  has  beoi 
made,  rendered  some  assistance  to  the  fam- 
ily. In  1880  James  D.,  being  thai  a  widower 
with  two  children,  Invited  his  mother  and 
two  sisters  to  make  their  home  with  him  In 
New  Tork.  fniey  did  so  and  remained  In 
his  family  ontU  his  death  on  Blay  10;  1000. 
Tb^  TB^Bco  in  tlie  family  waa  not  that  of 
entire  financial  dependeoce.  Before  leaving 
Iowa  Olty  they  had  csijoyed  some  Income 
from  tbe  rental  of  rooms  and  had  earned 
money  to  some  extent  In  sewing  and  otbes 
employments.  From  such  sources,  from  sav- 
ings made  from  the  eontrlbatlons  received 
from  her  sons,  and  doubtless  to  some  extent 
from  tbe  tenants  of  the  MlUa  county  lands, 
the  mother  had  accumulated  a  fund  of  $4,000. 
In  the  New  Tork  home  they  performed  most 
of  the  domestic  service  and  assisted  In  varl- 
ons  ways  In  bearing  the  burden  of  family 
cares.  It  Is  tru^  however,  that  tbe  son  and 
brother  was  regarded  by  them  as  their  prin- 
cipal stay  and  support,  and  Us  success  In 
life  and  his  baslneas  capacity,  as  well  as 
the  kindness  he  had  exhibited  toward  them 
all  from  his  boyhood,  justlfled  this  confidence 
and  reliance  on  their  part 

Betaming  now  for  a  time  to  a  considera- 
tion of  the  land  In  controversy,  the  record 
indicates  that  until  about  1874  It  remained  un- 
cultivated  and  unproductive  of  any  substan- 
tial income.  It  does  not  appear  who,  If  any 
one,  looked  after  the  property,  or  who  paid 
tbe  taxes  thereon  during  this  period.  About 
the  year  mentioned  Mrs.  Andrews  b^n  to 
lease  the  premises  to  tenants.  A  few  years 
later  James  D.,  visiting  his  mother,  learning 
that  some  difference  had  arisen  between  her 
and  a  tenant,  went  to  Mills  county,  and,  hav- 
ing made  some  sort  of  a  settlement  of  the 
matter,  he  thenceforth,  with  her  consent, 
fcept  the  business  In  charge  and  himself, 
through  agents  of  his  selection,  attended  to 
the  leasing  and  the  collecting  of  r«its.  Ac* 
cording  to  the  testimony  of  the  sister  Jessie, 
he  thereafter  b^n  and  continued  sending 
his  motlwr  (00  per  month.  Whether  this 
was  intoided  as  in  the  nature  of  a  payment 
or  accounting  by  him  for  the  rente  and  profits 
of  the  land  does  not  appear  except  as  a  mat- 
ter of  Inference,  which  may  or  may  not  be 
Jnstlfled  from  the  drcomstances  we  have 
mentioned.  Some  seven  years  after  taking 
np  her  home  with  James  D.  In  New  Tork, 
Mrs.  Andrews,  then  being  about  83  years  of 
ag^  made  to  lilm  a  warrant  deed  of  the 
Iowa  land  tor  the  expressed  "oonsidoatlon 
of  one  dollar  and  other  ralnable  consldera- 
tiona.**  The  circumstances  under  which  this 


conveyance  was  made  are  Involved  in  con- 
siderable obscurity.  According  to  the  story 
told  by  Jessie  Andrews,  her  mother  showed 
her  the  Instrument  before  it  was  signed,  say- 
ing it  was  something  which  James  D.  wished 
her  to  exaeate  to  (In  him  the  power  to  act 
for  hw  abont  the  land,  but  that  she  ex- 
^eased  a  rtiactance  to  do  so,  saying  she 
wanted  to  keep  it  in  her  own  pow«  aa  long 
as  die  lived,  e33>reBBing  at  the  same  time  her 
wilUngness  that  James  should  do  business  for 
her  and  her  confidence  that  be  would  do 
vliat  waa  right  The  witness  says  that  she 
httself  saw  that  the  paper  was  a  deed  of 
some  kind,  bat  did  not  understand  that  the 
effect  of  It  would  be  to  ohit^  the  ^perty 
away.  Some  three  days  later  Mrs.  Andrews, 
accompanied  by  James  and  Jessie,  went  to 
the  office  of  a  notary,  where  the  deed  was 
executed  and  acknowledged.  Testimony  was 
admitted  on  the  trial  of  stet^ents  by  and 
conversations  with  Mrs.  Andrews  after  this 
date  to  the  effect  that  she  had  been  led  to 
sign  the  conveyance  supposing  it  to  be  a 
pow&c  of  attorney,  and  that  she  did  not  un- 
derstand the  true  nature  of  the  business 
untU  after  the  death  of  James.  This  stete- 
ment  Is  also  rebutted  by  proof  of  other  al- 
leged statements  by  her  of  a  very  different 
Imi>ort  indicating  her  full  understanding  of 
the  conveyance  she  bad  made  and  eipreealng 
tbe  utmost  confidence  in  her  son. 

In  the  year  1898  James  D.  Andrews  be- 
came  a  helpless  paralytic.  In  which  condi- 
tion he  lived  about  two  years.  While  phys- 
ically prostrate  and  speechless,  it  Is  shown 
that  he  retained  his  mental  faculties,  and 
by  the  use  of  various  devices  those  Who  min- 
istered to  bis  wante  learned  to  communicate 
with  him.  A  few  months  before  he  died  be 
executed  a  conveyance  .of  the  land  to  his  son 
and  daughter,  bis  only  chlldr»L  This  deed 
was  not  delivered,  and  on  March  26,  1900, 
before  his  death  In  May  of  that  year,  be 
made  and  delivered  to  his  daughter,  Mary  8. 
Armagast,  as  sole  grantee,  a  warranty  deed 
of  the  land  for  the  expressed  consideration 
of  one  dollar.  His  mother  survived  blm  un- 
til the  year  1003.  when  she  died  Intestate  at 
the  age  ot  00  years.  The  only  heirs  of  said 
deceased  are  her  daughter,  Jessie  Ia  An- 
drews, her  granddaughter,  Belle  A.  Curtis, 
only  child  of  Margaret  Andrews  Gray,  de- 
ceased, and  her  granddiildren  James  D.  An- 
drews, Jr.,  and  Mary  8.  Armagast,  only 
children  of  James  D.  Andrews,  deceased. 
On  April  5,  1900,  Belle  A.  Curtis,  as  heir  to 
one-third  of  tbe  estate  left  her  said 
grandmother,  began  this  action,  alleging 
that  the  conveyance  from  Margaret  Andrews 
to  her  son  was  obtained  by  fraud,  and  the 
title  so  procured  was  held  by  the  grantee 
in  trust  for  the  grantor,  and  addng  that  a 
decree  be  wtered  acoord]i«ly,  that  said  con- 
veyance be  canceled,  and  plaintiff  adjudged 
the  ownw  of  a  oii»-tUra  part  of  the  land, 
and  that  an  accounting  be  ordered  of  tents 
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and  profits  received  bj  tlie  defendants.  To 
this  action  Mary  S.  Armagast  appears  and 
defends.  She  denies  all  ail^tionB  of  fraud 
In  tbe  procurement  of  tbe  deed.  She  alleges 
that  Margaret  Andrews  not  only  understood 
tbe  nature  and  effect  of  the  conveyance,  but 
that  with  her  full  knowledge  and  consent 
James  D.  Andrews,  relying  upon  said  deed, 
took  full  charge  and  control  of  tbe  property 
claiming  both  in  public  and  private  tbe  full 
beneficial  ownership  thereof  and  taking  and 
using  as  his  own  all  the  rents  and  Income 
derived  therefrom.  She  farther  alleges  that 
Margaret  Gray,  through  whom  plaintilt 
claims,  knew  of  the  conveyance  to  James  D. 
Andrews  and  acquiesced  therein  without 
protest,  and  also  knew  and  acquiesced  in  tbe 
conveyance  by  James  D.  Andrews  to  his 
daughter,  who,  as  she  knew,  relying  upon 
said  conveyance,  assumed  full  control  of  said 
premises  as  their  rightful  owner.  Defend- 
ant further  pleads  that  plalntUTs  right  of 
action,  ;If  any  she  ever  had,  has  been  barred 
by  the  statute  of  limitations  of  the  state  of 
New  York  and  the  statutes  of  Iowa.  For 
a  farther  answer  she  alleges  that  plaintiff 
has  been  guilty  of  laches  In  bringing  her  ac- 
tion, and  Is  Uierefore  estopped  to  demaud 
or  receive  equitable  relief.  Tbe  Issues  were 
tried  and  submitted  to  the  court,  which  en- 
tered s  decree  for  lOalntlff  snbstantlally  as 
prayed. 

[1]  I.  We  have  first  to  inquire  whether 
the  idea  at  the  statute  of  limitations  Is 
available  to  the  defendant  The  deed  sought 
to  be  avoided  or  held  to  create  a  trust  In 
favor  of  Margaret  Andrews  and  her  heirs 
was  made  In  New  York.  The  grantee  was 
then  a  resident  of  that  state  and  continued 
to  reside  there  until  bis  death  In  lUOO.  The 
grantor  also  resided  there  from  a  date  prior 
to  the  deed  nntti  her  death  in  1903.  The  ap- 
pellants have  at  all  times  been  residents 
there.  The  plaintiff  has  never  been  a  resi- 
dent of  New  Tork,  but  her  mother,  througn 
whom  she  traces  her  claim  of  title,  did  re- 
side there  from  1880  until  her  death  In 
1906.  The  property  in  controversy  Is  real 
estate  wholly  within  the  JurlBdictlon  of  the 
state  of  Iowa.  It  Is  alleged  In  answer  that 
under  the  statutes  of  New  Tork  "an  action 
brought  to  procure  a  Judgment  other  than  for 
a  sum  of  mon^  on  the  ground  of  fraud,  in  a 
case  formerly  cognizable  by  the  court  of  chan- 
cery," must  be  brought  within  six  years  aft- 
er Uie  cause  of  action  accrued,  but  sucn 
cause  shall  not  be  deemed  to  have  accrued 
until  discovery  by  the  plaintiff  or  by  the 
person  under  whom  he  claims  of  the  facts 
constituting  the  fraud.  Proof  of  tbe  New 
Tork  statute  does  not  appear  to  have  be^ 
made  upon  the  trial,  but  for  the  purposes  of 
this  appeal  we  may  assume  It  to  be  as  stat- 
ed. The  point  urged  by  appellant  is  that, 
while  It  would  not  be  competent  for  the 
courts  of  New  Tork  to  entertain  an  action 
in  rem  for  the  recovery  of  the  land  in 
Iowa,  it  could  take  cognizance  of  an  equita- 


ble action  against  one  of  its  own  citizens 
and  compel  him  to  do  equity,  altbongh  the 
subJec^matter  of  the  controversy  be  lands 
within  tbe  Jurisdiction  of  anothw  state.  Re- 
lying on  this  iffiudide,  counsel  argue  that 
as  plaintiff  or  those  through  whom  she 
dahns  might  have  brou^t  an  action  In  New 
Tork  against  James  D,  Andrews  In  his  life- 
time or  against  Mary  S.  Armagast  after  she 
took  the  title,  and  upon  proof  of  the  al- 
leged fraud  could  have  had  a  decree  com- 
pelling a  reconveyance  or  restitution  of  the 
title,  but  failed  to  do  so  for  more  than  six 
years,  the  bar  of  that  statute  may  be  plead- 
ed to  an  action  thereafter  began  in  this 
iBtate. 

Turning  to  our  own  statute  we  find  a 
provision  somewhat  similar  to  the  one  al- 
leged to  prevail  in  New  Tork  but  making 
the  period  five  years.  It  Is  also  prorided 
that  actions  for  the  recovery  of  real  prop- 
erty may  be  brought  within  ten  years.  Code, 
I  3447.  But  tbe  time  during  whi<^  a  de- 
fendant is  a  nonresident  of  this  state  sbaU 
not  be  Induded  In  computing  any  of  tliese 
limitations.  Code,  i  3461.  It  Is  evident 
therefore  that  the  statute  of  New  Tork  tnr- 
nishes  no  defense  to  an  action  brought  In 
this  state,  unless  the  case  comes  within  tbe 
scope  of  that  other  provision  whldi  readB  as 
fbllows:  "When  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  country 
where  defendant  has  previously  resided  mwA 
bar  Is  effective  in  this  state  except  as  to 
causes  of  action  arishig  here."  Oode,  i  S452. 
That  this  statute  Is  not  ai^licable  to  the 
case  before  us  will  become  clear  npon  a  lit- 
tle reflection.  It  Is  conceded  that  the  courts 
of  New  Tork  are  without  jurisdiction  to 
grant  any  relief  In  the  premises  exo^t  sacit 
as  Involves  the  personal  liability  or  personal 
conduct  of  one  found  in  that  Jurlsdlctioa. 
For  instance,  th^  would  entertain  an  ac- 
tion for  the  recovery  of  a  personal  judgmait 
for  damages  although  the  controversy  more 
or  less  Involves  tbe  title  to  lands  in  another 
Btat&  Having  Uie  parties  within  thdr  ju- 
risdiction, they  could  also  to  a  certain  ex* 
tent  compel  them  to  do  equity  execatlzig 
proper  conveyances  or  releases  affecting  ti- 
tles to  such  lands  and  enforce  their  deereea 
so  far  as  practicable  by  injunction  or  other 
appropriate  writ;  bat  such  remedy  Is  nei- 
ther full  nor  conqdete.  No  court  csn  prop- 
erly assume  to  deal  directly  with  land  sit- 
uate in  a  foreign  Jurisdiction.  It  dinnot 
quiet  title  thereto,  or  establish  or  extin- 
guish liens  thereon,  or  restore  possession, 
or  cancel  records,  or  afford  many  other 
forms  of  relief  which  affect  primarily  tbe 
rem.  The  prayer  for  rell^  In  this  case  la 
that  the  deeds  from  Margaret  Andrews  to 
James  D.  Andrews  and  from  James  u.  An- 
drews to  Mary  S.  Armagast  be  canceled  and 
expunged  from  tbe  records  of  Mills  county, 
that  plaintiff  be  adjudged  the  owner  of  an 
undivided  one-third  of  the  prop«ty  tree 
from  the  lien  of  a  mortgage  placed  open 
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the  land  bj  Ifory  S.  Armagast,  and  for  an 
accounting  of  rents  and  profits.  She  also 
asks  a  writ  of  possession  in  ber  fnTor  and 
for  general  equitable  relief. 

That  the  New  York  conrts  would  not  and 
could  not  ^oTce  a  remedy  of  this  nature 
would  seem  to  need  neither  argument  nor 
citation  of  authorities,  hut  see  GlUett  t.  Hill, 
32  Iowa,  220 ;  Blackman  v.  "Wright.  06  Iowa, 
541,  65  N.  W.  843;  Carpenter  v.  Strange,  141 
U.  S.  87,  11  Sup.  Ct.  960,  35  li.  Ed.  640 ;  Da- 
Tls  V.  Headley,  22  N.  J.  Eg.  IIB;  Short  t. 
Galway,  83  Ky.  601,  4  Am.  St  Rep.  168; 
Clarke  r.  Clarke,  178  U.  S.  186.  20  Sup.  Ct 
873,  44  li.  Ed.  1028;  aarke'a  Appeal,  70 
Conn.  195,  39  Atl.  155;  Insurance  Go.  v. 
Bank,  68  III.  348;  Fryer  v.  Myers  (Tex.)  13 
S.  W.  1025;  Wilson  v.  Braden,  48  W.  Ta. 
196,  86  S.  E.  367;  Pritchard  v.  Henderson,  2 
Pennewlll  (Del.)  553,  47  AO.  376;  Courtney 

Henry,  U4  HI.  App.  636.  That  plaintiff 
could  have  gone  Into  the  courts  of  New  York, 
and,  having  peraoual  service  upon  the  de- 
fendant, there  procnred  a  decree  or  Judg- 
ment requiring  a  reconveyance  of  the  land — 
a  remedy  operating  solely  in  personam — Is 
no  answer  to  the  suggestion.  Having  a  right 
of  action  in  this  state,  the  only  Jurisdiction 
In  which  full  and  final  relief  could  be  pro- 
cured, she  was  not  bound  to  pursue  the  less 
effective  remedy.  And  permitting  such  rem- 
edy to  become  barred  by  ttae  statute  of  a 
foreign  state  could  not  bar  her  right  to  re- 
sort to  another  and  more  efficient  remedy 
In  this  JnrlsUctlon  and  against  which  onr 
own  Btatate  has  Interposed  no  bar.  The 
precedents  dted  by  counsel  ftw  the  most  part 
8o  no  farther  than  to  recognize  the  authority 
of  a  forelsn  court  having  Jnrisdlctlon  of 
the  poBOBS  to  alter  Judgment  operating  In 
personam;  bat  none  appear  to  hold  that 
fallnre  to  seek  mub  relief  affects  in  any 
manner  the  right  of  the  Injured  party  to 
seek  that  relief  whl(^  can  be  fully  adminis- 
tered only  1^  the  tribunals  of  tlu  state 
where  the  xnmperty  Is  situated. 

[X]  There  Is  yet  another  reason  why  Code, 
t  8452,  Is  inapplicable^  The  terms  of  that 
section  expressly  exclude  from  11a  operation 
«aoses  arlsti^  In  this  state.  Now,  while  the 
allied  wrong  tor  which  the  innyer  for  re- 
11^  is  predicated  was  committed  In  New 
Tork,  the  canse  of  action  for  the  relief  here 
^lemaiidcd  did  not  arise  there.  A  cause  of 
action  cannot  be  said  to  '^rlse**  In  any  Ju- 
Ttsdlctkm  whose  courts  cannot  take  cogni- 
sance of  the  complaint  and  administer  ap- 
propriate relief.  No  matter  where  the  alleg- 
ed wrongful  act  was  done,  if  Its  harmful  ef- 
fects operate  solely  upon  property  and  rights 
and  ttUes  subject  to  the  ezdustve  Jurisdic- 
tion and  control  of  the  courts  of  Iowa,  then 
here,  and  not  elsewhere,  is  the  place  where 
such  cause  of  action  arises.  The  defense  of 
the  statute  of  limitations  cannot  thmfore 
be  sustained. 

[S]  Nor  do  we  find  any  merit  In  the  plea 


of  laches.  The  appellants,  so  far  as  appears, 
have  in  no  manner  been  misled  to  their  In- 
Jury  by  the  delay  in  bringing  suit  and  no 
equities  have  Intervened  which  require  the 
court  to  hold  the  plaintiff  stopped  from 
pursuing  the  remedy  she  lias  chosen.  Hemp- 
hill V.  Holford,  88  Mich.  293,  50  N.  W.  300. 

[4]  II.  Counsel  arghe  with  much  force 
against  the  admlsslblli^  of  statements  al- 
leged to  have  been  made  by  Margaret  An- 
drews and  Immediately  before  the  execution 
of  the  conveyance  by  her  to  her  son.  We 
are  of  the  opinion,  however,  that  In  the 
case  presented  by  the  record  before  us  the 
testimony,  or  at  least  some  of  It,  is  com- 
petent Ordinarily,  of  course,  a  deed  or 
other  writing  cannot  be  Impeached  by  proof 
of  declarations  of  the  grantor,  but  it  Is  here 
the  theory  of  the  plaintiffs  case  that  the  in- 
strument was  obtained  by  fraud,  actual  or 
constructive ;  that  by  reason  of  the  grantor's 
advanced  age,  her  weakened  powers,  her 
want  of  business  knowledge  and  experience, 
and  her  peculiar  trust  and  confidence  In  her 
son,  she  was  deceived  as  to  the  real  nature 
of  the  transaction  and  did  not  comprehend 
or  understand  that  she  vraa  parting  with  the 
beneficial  ownership  of  the  land.  Upon  an 
issue  of  that  nature  we  indlne  to  the  view 
that  evidence  of  her  language  and  conduct 
with  reqtect  to  that  transaction  at  the  time 
and  Immediately  before  it  was  consummated 
Is  competent  botti  as  res  gestsa  and  as  bear- 
ing upon  her  mratal  conUtlm.  This  has 
often  beoi  held  where  the  validly  of  a  will 
or  of  an  alleged  gift  Is  under  consideration. 
Vannest  t.  Murphy,  136  Iowa,  128.  112  N. 
W.  236;  Johnson  t.  Jolmson»  184  Iowa.  83, 
111  N.  W.  480;  Kah's  Estate.  136  Iowa.  11». 
118  N.  W.  563;  Manatt  t.  Scott.  106  Iowa. 
203, 76  N.  W.  717,  68  Am.  St  298;  Sever 
T.  Spangler.  98  Iowa,  676,  61  N.  W.  1072; 
Mnlock  T.  Hulock.  81  N.  J.  Bq.  694 ;  Sander^ 
lln  T.  Sandalln.  24  Oa.  688;  Gams^  r. 
Mundy.  24  N.  J.  Eq.  243. 

[S]  The  record  In  this  case  tends  to  snp- 
port  the  conduBlon  that  the  deed  to  James 
D.  Andrews  was  made  without  any  presrat 
valuable  consideration  and,  If  valid,  was  in 
the  nature  of  a  gift  or  ante  mwtem  disposi- 
tion of  the  principal  part  of  the  grantor's  es- 
tate, and  we  see  no  reason  why  tlw  court 
may  not  inquire  into  all  the  drcnmstances 
attending  the  transaction,  including  ail  mat- 
tem  of  fiict  having  any  legitimate  tendent? 
to  show  the  capacity  of  the  giver  and  the 
influences,  if  any,  leading  her  to  make  tlie 
gift  Upon  the  trial  both  parties  availed 
themselves  of  the  benefit  of  this  rule  to  a 
very  liberal  extent,  with  the  result  that 
more  or  less  of  Incompetent  hearsay  may  be 
found  in  the  record;  but  when  all  this  has 
been  eliminated,  considerable  remains  which 
may  properly  be  considered. 

[6]  III.  Decision  of  the  merits  of  this  con- 
troversy involves  the  consideration  of  two 
questions:  First,  was  tlie  deed  to  James  IX 
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Andrew!  obtained  1^  actual  trandT  And, 
second,  U  not  obtained  by  expresB  or  actual 
fraud,  waa  It  obtained  by  constructlTe  fraud? 
Or,  stated  othwwls^  wu  it  obtained  under 
dreumstances  wUeb  cast  upon  the  grantee 
and  tbose  dalming  under  him  the  burden  of 
an  afflrmatlTe  showing  of  entire  good  faltb 
on  hfs  part  and  free,  voluntary,  and  intelU- 
grat  action  on  tlie  part  of  the  grantor? 

Were  the  appeal  to  be  disposed  of  upon 
answer  to  the  first  Inquiry,  we  should  have 
no  serious  hesitation  In  reversing  the  deci- 
sion of  the  trial  court  The  bord^  of  show- 
ing actual  fraud  Is  upon  the  party  pleading 
it,  and  In  our  Judgment  plaintiff  foils  to 
make  such  a  casa  It  Is  unnecessary  for  us 
to  recite  the  evidence  upon  thla  issue.  It 
is  enough  to  say  that  no  witness  speaking 
of  his  or  her  own  knowledge  testifies  to  any 
misrepresentation,  falsehood,  or  deceit  on 
the  part  of  the  son  to  persuade  or  mislead 
Ills  mother  Into  a  conveyance  of  her  land, 
and  the  court  should  not  and  cannot  enter 
into  the  realm  of  conjectures  to  fasten  that 
stigma  upon  him. 

[7]  The  other  question  is  more  difficult 
of  solution.  What  Is  called  "constructive 
fraud"  does  not  necessarily  negative  integ- 
rity of  purixKe.  Lampman  v.  Liampman, 
118  Iowa.  140,  91  N.  W.  1042.  It  has  been 
defined  as  "an  act  which  the  law  declares 
fraudul^t  without  inquiry  into  its  motive." 
McBroom  v.  Rives,  1  Stew.  (Ala.)  72.  Or 
"such  contracts  or  acts  as,  tliongh  not  orig- 
inating in  any  actual  evil  design  or  contriv- 
ance to  perpetrate  a  fraud,  yet  by  their  t^d- 
ency  to  deceive  or  mislead,  or  to  violate  con- 
fid«ice,  are  prohibited  by  law."  Bouvler, 
Law  Diet  It  has  also  been  said  to  be  such 
fraud  as  "the  law  infers  from  the  relation- 
ship of  the  parties  or  the  drcamstances  by 
which  they  are  surrounded,  regardless  of 
any  actual  dishonesty  of  purpose."  14  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  21. 

[8]  The  use  of  the  phrase  "constructive 
fraud"  has  frequently  been  severely  criticis- 
ed by  tbe  courts  and  lawwriters  as  beii^ 
misleading  and  unscientific,  but  It  has  be- 
come so  fixed  in  the  literature  and  terminolo- 
gy of  tbe  law  that  any  attempt  to  substitute 
a  more  fitting  name  to  the  thing  to  which  it 
is  applied  would  result  in  confusion.  The  ne- 
cessity of  considering  this  phase  of  the  law 
arises  most  frequently  in  controversies  which 
grow  out  of  dealings  between  persons  when 
one  occupies  fiduciary  or  confidential  rela- 
tions to  the  other.  As  between  such  persons, 
a  contract  by  which  the  one  liavlng  the  ad- 
vantage of  i>osltlon  profits  at  tbe  expense 
of  the  other  will  be  held  presumptively 
fraudulent  and  voidable,  and  the  bordoi  Is 
placed  upon  him  who  claims  the  benefits 
thereof  to  rebut  that  presumption  by  an  af- 
firmative showing  that  such  contract  was 
fairly  procured  without  undue  Infiu^ce  or 
other  circumstance  tending  to  impeach  its 
falrneas.    Though  strictly  of  differing  sig- 


nlflcatUm,  tbe  pbraaes  *Wnclar7  idatUms" 
and  "oonfldentUl  relattona"  are  ordinarily 
used  a>  oonTertible  tenna  and  have  refer- 
ence to  any  r^tUmdiU*  of  blood,  business, 
frlendaUp,  or  aasodatlon  In  which  the  par- 
ties r^Kwe  wedal  trust  ftnd  confidence  in 
eadi  other  and  are  In  a  poattlon  to  have  and 
exercise,  or  do  have  and  exwdae^  Influeuofr 
over  eadi  other.  The  rule  or  prasnmpdna 
to  wlilfdi  we  bare  referred  la  more  particu- 
larly aivUcable  where  <me  of  the  ^rtles  to 
such  relatiwi  baa  by  reason  of  hla  atnuger 
charactw,  greater  abill^,  and  wid«  ex* 
pettokoe^  or  1^  hla  bold  upon  tbe  affeeticn, 
trust,  and  confldoice  of  the  other,  obtained 
a  dominating  Inflnaoe  ov&r  him.  Tbe  re- 
laUonsb^  of  principal  and  agent;  attorney 
and  cUwt,  parent  and  dilld,  gnarfflan  and 
ward,  IB  ftequently  menttoned  aa  lUnatra- 
tlve  ezami^es^  but  fiduciary  or  confldentlal 
relatlmis  may  exist  under  a  great  nrlety 
of  drconurtancee.  Mr.  Pmnraoy  atatea  the 
general  (nt^raeltlon  as  follows:  *'7!be  doc- 
trine arlaea  from  the  very  CMiOq^tlon  and 
existence  of  a  fiduciary  relation.  While 
equity  does  not  deny  the  possibility  of  valid 
transactl(His  between  the  parties^  yet  be- 
cause ev^  fiduciary  relation  Implies  a  ctm- 
dition  of  superiority  held  by  we  of  tlie  par- 
ties over  tbe  other,  in  every  transactira.  be- 
tween them  by  whl(±  the  superior  party  ob- 
tains a  possible  benefit  equity  raises  a  iKe- 
sumption  against  its  validity  and  casts  upon 
that  party  the  burden  of  proving  affirma- 
tively its  ccmipllance  with  equitable  requi- 
sites and  of  tb^by  overcoming  the  pre- 
sumption." 2  Pomeroy,  Eq.  (3d  Ed.)  S  956. 
In  Rodes  v.  Bate,  L.  R.  1  Gh.  2G2,  Turner, 
L.  J.,  says:  "I  take  It  to  be  a  well-estab- 
Ushed  i^lnclple  of  this  court  that  persons 
standing  in  ccmfidentlal  relation  toward  oth- 
ers cannot  entitle  thCTiselves  to  hold  t>»efits 
which  those  otb^  may  have  conferred  upon 
them,  unless  they  can  show  to  the  sattsCac- 
tlon  of  the  court  that  tbe  persons  by  whcnn 
the  benefits  have  be^  c<Miferred  had  com- 
petent and  independent  advice  In  conferring 
them.  •  «  «  The  Jurisdiction  la  founded 
on  tlie  i>rinciple  of  correcting  abuses  of  con- 
fldeace,  and  I  shall  have  no  hesitation  in 
saying  that  it  ought  to  be  applied  whatevtf 
the  nature  of  the  confid^ce  r^^rased  or  the 
relatlonsh^  of  the  parties  between  whom  it 
has  subsisted.  1  take  the  ivlnclple  to  be 
one  of  universal  appllcatton."  Aft^  quot- 
ing this  [precedent  Mr.  Pom^oy  apeaits  of 
all  those  Instances  in  which  the  two  parties 
In  confidential  relation  "consciously  and  in- 
tentionally deal  and  negotiate  with  each 
other,  each  knowingly  taking  a  part  In  the 
transaction,  and  there  results  from  th^ 
dealing  some  conveyance,  contract  or  gift 
To  such  cases  the  principle  literally  and 
directly  applies.  Tbe  transaction  is  not 
necessarily  voidable^  It  may  be  valid;  but 
a  preeumption  of  its  invalidity  arises  which 
can  only  be  ovmome,  If  at  all,  by  dear 
evldoifle  of  good  faith,  of  fuU  knowledge. 
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and  of  ind^^mdent  coneent  and  acaon."  3, 
Pom.  Eq.  {3d  Ed.)  {  96T. 

[I]  While  Uie  relation  of  parent  and  dilld 
Is  nearly  always  given  as  an  lUuBtratlon  of 
confidential  relations,  it  does  not  follow 
tbat  all  tranaactloDS  between  persons  occa- 
pying  that  relation  are  presumptiTely  in- 
valid. Indeed,  it  may  be  said  that  as  a  gen- 
eral rale  the  conferring  of  beneflta  by  a 
parent  upon  a  child  la  iK^omptlvely  valid. 
The  unfavorable  presumption  arises  only 
where  the  child,  by  reason  of  its  youth  and 
inexperience  or  other  special  circumstances. 
Is  to  some  d^ree  under  the  dominion,  con- 
trol or  paramount  influence  of  the  parent,  or 
where  the  child  is  the  dominant  personage 
in  tliat  relationship  and  the  parent  has  be- 
come the  d^ndent  one,  trasting  herself 
and  her  interests  to  his  advice  and  guidance. 
Mulock  T.  MdIocX  81  N.  J.  Eq.  594;  Parker 
V.  Parker  (N.  J.)  6  Aa  686;  White  T.  Daly 
(N.  J.  Gh.)  B8  Atl.  920;  Fitch  v.  Belser,  79 
Iowa,  34,  44  N.  W.  214;  Noblea  v.  Button, 
7  CaL  Ah>.  14,  93  Pac.  289 ;  Olbson  v.  Ham- 
mang,  63  Neb.  349.  88  N.  W.  500;  Doyle  v. 
Wel<±,  100  Wis.  24,  75  N.  W.  400;  Oole  v. 
Getzlnger,  96  Wis.  559,  71  N.  W.  76;  Mott 
T.  Mott,  49  N.  J.  Eq.  192,  22  AO.  997. 

[I I]  This  is  in  no  manner  inconsistent  with 
the  undoubted  right  of  parents  to  dispose  of 
their  estate  as  they  may  think  best.  They 
may  by  deed  or  will  dispose  of  it  to  persons 
outside  of  the  family,  or  may  give  it  all  to 
one  or  more  of  their  children  and  ignore  the 
equal  and  perhaps  superior  rights  of  others. 
Xo  presumption  of  fraud  or  undue  influence 
arises  from  the  mere  fact  that  a  mother  ex- 
ercises such  right,  or  tbat  she  has  preferred 
one  child  and  left  another  unprovided  for; 
but  when,  in  addition  to  such  a  conveyance, 
under  such  circumstances  It  appears  that 
she  was  at  the  time  wholly  dependent  upon 
the  grantee  for  advice,  residing  in  his  home 
and  placing  in  his  tiands  the  management 
and  control  of  all  her  business  interests,  and 
In  all  things  manifesting  her  implicit  con- 
Qdence  and  trust  in  him,  the  taking  of  a  con- 
veyance of  substantially  all  her  estate  with- 
out consideration  and  without  any  writing 
binding  him  to  support  her  through  life,  there 
Is  a  presumption  of  undue  influence  which 
equity  will  require  the  beneflciary  of  the 
transaction  to  rebut  before  his  claim  of  title 
thus  secured  can  be  sustained  against  an 
attack  by  the  grantor  or  by  these  who  suc- 
ceed to  her  rights.  The  rule  is  well  stated  in 
Mott  v.  Mott,  49  N.  J.  Eq.  192,  22  Atl.  997, 
as  follows:  "With  reference  to  transactions 
between  parent  and  child,  the  law  presumes 
that  the  influence  of  the  parent  over  the 
child  during  the  tender  years  of  infancy  Is 
so  controlling  that  it  re^rds  transfers  from 
child  to  the  parent  on  arriving  at  majority  or 
Immediately  thereafter  as  having  been  made 
under  the  Influence  of  overweening  confi- 
dence; As  the  dilld  matures  and  acquires  ex* 
perienoe  and  lndQ>endence,  the  presumption 


weakens  and  at  last  oeasea.  As  the  parent,, 
however,  advances  in  years,  the  condition  of 
dependence  may  be  reversed  by  the  hand  of 
time.  It  life  draws  to  a  close  with  a  falling 
intelligence  and  enfeebled  frame,  the  parent 
naturally  looks  to  a  son  or  daughter  for  adr 
vice  and  protection.  The  parent  becomes  the 
child  with  the  same  d^endence,  overween- 
ing confidence,  and  implicit  acquiescence 
which  had  made  the  other  In  infancy  the  will- 
ing instrument  of  the  other's  desires.  High- 
berger  v.  Stlffler,  21  Md.  338,  83  Am.  Dec.  593; 
Martin  v.  Martin,  1  Helsk.  65.3;  Comstock  v. 
Oomstock,  67  Barb.  (N.  T.)  453;  Whelan  v. 
Whelan,  3  Cow.  (N.  T.)  557.  If,  under  such 
drcumstances,  a  son  obtains  a  conveyance 
from  a  parent,  the  court  will  not  permit  it 
to  stand  unless  he  establishes  by  abundant 
proof  that  the  contract  was  free  and  fair  and 
made  with  the  utmost  good  faith." 

In  Fitch  V.  Reiser,  79  Iowa,  34,  this  court 
had  to  consider  a  ccmveyance  by  an  old  man 
to  his  daughter,  upon  whom  he  largely  de- 
pended for  advice  and  in  whom  he  placed 
great  reliance.  After  considering  the  evl- 
dience,  we  said:  "We  are  not  prepared  to 
say  that  the  evidence  shows  an  absolute  want 
of  mental  capacity  to  make  a  testamentary 
disposition  of  property.  But  In  considera- 
tion of  the  extreme  mental  weakness  of  the 
deceased  at  the  time  the  deed  was  executed, 
and  as  the  property  In  controversy  embraced 
substantially  all  of  his  estate,  and  as  the 
deed  was  without  consideration,  and  In  view 
of  the  relation  of  trust  and  confidence  be- 
tween the  parties  to  the  conveyance,  we  think 
the  learned  district  Judge  was  right  In  enter- 
ing a  decree  annulling  the  deed..  The  con- 
trol of  the  defendant  over  the  deceased  ap- 
I)ears  to  have  been  absolute.  Under  such  cir- 
cumstances, it  was  incumboit  upon  the  de- 
fendant to  show  that  the  conveyance  was 
made  voluntarily  and  without  the  exercise  of 
any  Influence  on  her  part  to  procure  the 
same." 

In  Reese  v.  Shutte,  133  Iowa,  682,  108  N. 
W.  526,  the  court,  speaking  by  Sherwin,  J., 
said:  "It  Is  well  settled  that  transactions  of 
this  kind  between  an  aged  and  infirm  parent 
who  has  reposed  confidence  and  trust  In  the 
child  will  he  closely  scanned  by  the  court, 
and  that  the  burden  is  on  the  grantee  to- 
show  the  bona  fides  thereof."  The  same  rule 
is  approved  In  Spargur  v.  Hall,  62  Iowa,  600, 
17  N.  W.  743.  In  Davis  v.  Dean,  66  Wis.  109, 
26  N.  W.  740,  where  a  deed  firom  mother  to 
son  was  in  question,  the  court,  after  dlscoas- 
ing  the  evidence  of  mental  competency,  uses 
this  language:  "The  transaction,  if  upheld, 
practically  disinherits  her  daughter  and  her 
other  heirs.  Assuming  her  mental  omnpeten- 
cy,  this  strange  and  unnatural  dUiposltton  of 
her  property  of  Itself  strongly  suggests  the 
existence  of  Improper  Influence  upon  her 
mind.**  Of  ttie  burden  of  proof  the  court 
further  says:  *^e  grantee  has  fblled  to  sat- 
isfy the  requirements  of  the  rule,  and  the- 
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presumption  of  Injustice,  fraud,  and  wrong 
stand  against  the  conveyances,  which  he  must 
remore  before  the  court  Is  authorised  to  say 
that  they  are  valid."  The  same  rule  Is  ap- 
plied In  Barnard  v.  Oautz,  140  N.  T.  249,  35 
N.  EL  430.  Dealing  with  a  conveyance  from 
an  aged  mother  to  a  son  to  whose  hands  she 
had  Intrusted  all  her  business  and  upon 
whom  she  largely  relied  In  all  her  affairs,  the 
Illinois  court  has  said:  "A  gift  made  by  a 
parent  to  a  child  on  account  of  the  affection 
of  the  former  for  the  latter,  even  where  It 
Is  made  at  the  soUcitatlou  of  the  child,  ts  not 
the  object  of  suspicion,  and  t3iere  Is  no  pre- 
sumption against  Its  validity  unless  the  rela- 
tion between  them  Is  something  more  than 
the  ordinary  relation  between  parent  and 
child.  Where,  however,  the  natural  positions 
of  the  parties  become  reversed — where  the 
parent  defers  to,  trusts  in,  and  yields  to  the 
cbildf  when  there  exists  between  them  what 
In  law  is  termed  a  fldddary  relation  In  which 
the  parent  Is  dominated  by  the  child,  and 
where  the  child  prepares  or  causes  to  be  pre- 
pared and  executed  an  Instrument  conveying 
to  him  property  of  the  parent  as  a  gift  or 
upon  a  grossly  Inadequate  consideration — ^tfae 
presumption  arises  that  the  transfer  was  ob- 
tained through  undue  Inflnence,  and  the  bur- 
den rats  upon  him  to  show  that  the  convey- 
ance was  the  result  of  full  and  free  delibera- 
tion f»  the  part  of  the  parent  13ila  is  not 
peculiar  to  transactiona  where  tlie  parties  are 
parent  and  diUd,  but  la  the  law  In  any  case 
when  a  fiduciary  relationship  exIstSt  where 
the  conv^ance  is  from  the  dependent  to  the 
dominant  party,  and  where  tbe  donee  or  gran- 
tee prepares  or  procures  Qie  preparation  and 
uecuUon  of  the  deed  or  other  Instrument; 
and  the  rule  Is  applied  under  such  drcum- 
stances  wherever  that  relation  exists,  no  mat- 
ter wbether  the  parties  are  related  by  blood 
or  not"  Bicikman  r.  Bleler,  218  111.  fi07,  72 
N.  B.  1121. 

The  rule  ot  tbe  cited  cases  has  been  very 
frequeatly  affirmed  and  prevails  In  practical- 
ly all  the  states.  For  example,  in  addition  to 
the  cases  hereinbefore  cited,  see  CbfTey  v. 
Snlllvan,  63  N.  3.  Eq.  206,  49  AtL  520;  Heu- 
san  T.  Cooksey,  237  111.  620,  86  N.  B.  U07, 127 
Am.  St  B«p.  345;  Soberanes  v.  Boberanes, 
97  Col.  145.  81  Pac.  910;  Bnunmond  v. 
Krause,  8  N.  D.  673,  SO  N.  W.  686;  Kerr  on 
Fraud  &  Mistake,  160-152;  Thorn  v.  Thorn, 
51  Mich.  167,  16  N.  W.  324;  Parker  v.  Park- 
er (N.  J.)  5  Atl.  586;  Bowe  v.  Bowe,  42  Mich. 
195,  8  N.  W.  843 ;  Slack  v.  Rees,  66  N.  J.  Eq. 
447,  69  AU.  466.  69  L.  R.  A.  393;  HaU  v. 
Otterson,  52  N.  J.  Eq.  528,  28  AU.  907;  White 
V.  Daly  (N.  J.  Ch.)  58  Atl.  929;  Post  v.  Hag- 
an,  71  N  J.  Eq.  234,  65  Aa  1026,  124  Am. 
St  Rep.  997 ;  Hattle  v.  Potter,  54  Wash.  170, 
102  Pac.  1023;  Swanatrom  v.  Day,  46  Miac. 
Rep.  311,  93  N.  T.  Supp.  192;  Couch  v.  Couch, 
148  Ala.  332,  42  South.  624;  Hlghberger  v. 
Stiffler,  21  Md.  338,  83  Am.  Dec.  593. 

til]  Under  the  rule  upheld  by  these  prece- 


dents, we  think  there  Is  no  roMU  for  doubt 
that  the  burden  In  -the  case  before  us  is  up- 
on the  defendants  to  affirmative  show  that 
the  deed  under  which  they  dalm  waa  ob- 
tained without  undue  Influence  and  was  tbe 
tree,  volimtary,  IntelllgeDt  and  unrestrained 
act  ot  the  grantor.  James  D.  Andrewa.  the 
grantee,  was  not  mer^  the  son  of  tbe  sran- 
tor.  He  was  her  agent  snd  for  nearly  20 
years  had  been  Intrusted  1^  her  with  tbe 
management  of  these  lands  comprising  iwac- 
tically  all  her  worldly  estate.  She  had  also 
placed  in  his  hands  a  part  vt  her  small 
savings  for  Investm^t  She  was  a  member 
of  his  family  living  under  the  same  roof  wlQi 
him.  She  unquestionably  regarded  him  with 
great  affection  and  put  Implicit  trust  and 
confidence  In  his  ability  and  his  purpose  to 
do  whatever  was  right  with  respect  to  her 
property  and  property  interests.  The  deed 
which  she  made  to  him  was  absolute  in  form 
and  vested  him  with  title  to  all  the  landr— 
her  CTtire  estate — without  reservation  or 
pow^  of  recall.  So  far  as  appears,  there 
was  no  agreement  or  promise  on  bis  part  to 
provide  her  maintenance  or  home  for  the  re> 
malnder  of  her  life.  Doubtless  he  ^pected 
to  do  so;  bat  legally  speaking,  there  was 
no  reason  why  he  might  not  on  the  next  day 
decline  to  render  hw  further  support  What 
is  still  more  to  the  j/tAsit,  no  tbouj^  appears 
to  have  been  taken  of  the  poaslbUl^  that 
his  mother  might  outlive  him,  aa  In  Ihct  abe 
did,  and  that  In  mdx  case  the  land  whlA  had 
been  her  safe  security  against  want  would 
pass  wholly  to  his  heirs  wlthgut  tike  aUghtest 
obligation  on  their  part  to  ke^  or  care  for 
her  except  by  way  ot  charity.  And  ail  this 
ms  given  without  valuaUe  ccnslderatitm  to 
the  scm  occupying  tbe  doaeet  confidential 
and  fiduciary  relation  to  her  and  to  Uie  ea- 
cIuBlon  (tf  her  two  snrvlTlng  daughtersi 

Among  all  tbe  very  many  casea  la  which  a 
diild  has  been  held  to  the  burden  of  negatlT- 
Ing  presumptive  fraud  or  Inf^oice  <tf  nndne 
Infinenoe  in  the  iwocurement  of  an  advanta- 
geous contract  from  a  pareit.  It  will  be  dif- 
ficult to  select  any  In  which  the  showing  la 
stronger  than  the  one  hoe  presented.  Aa 
we  have  already  shown.  It  Is  not  neceaaary 
to  the  appllcallon  of  this  rule  that  Uie  oonrt 
should  find  or  iHresnme  an  actual  Intent  opon 
the  part  of  the  son  to  wrong  his  mother. 
Indeed,  If  there  were  any  wasSb.  aetoal  intait 
the  fraud  would  be  express  and  not  oonstmc- 
Uve.  He  had  so  long  had  a  free  band  in 
managing  the  land  that  he  doubUeas  felt 
something  akin  to  a  sense  of  proprletoreliipk 
The  evidoice  tends  to  show  that  In  conversa- 
tion with  strangers  and  third  persons  he 
was  In  the  habit  of  speaking  of  the  proper^ 
as  his  own.  His  mother  and  sisters  were 
evidently  women  of  simple  tast^  and  habits, 
living  in  his  family,  and  we  may  luesume  ttmt 
he  expected  to  continue  to  provide  for  them. 
Under  such  clrcunwtances,  it  would  perhaps 
be  natural  and  evince  no  moral  turi^tude  on 
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bis  part  U  be  secaied  from  ber  the  tlUe  to 
tbe  land  ao  loog  as  be  waa  wUUng  to  give 
to  ber  and  his  sisters  the  one  substantial 
benefit  tbe^  ooold  derive  from  ita  ownership 
—a  home  and  tbe  suj^ly  of  tbeir  reasonable 
personal  wants.  Bat  the  end  which  the  prin- 
ciple which  we  have  been  discussing  is  in- 
tended to  promote  may  not  be  defeated  bj  a 
ahowhis:  of  good  Intentions.  The  rule  has 
not  been  formnlated  to  punish  active  or  pre- 
meditated wrong,  but  to  close  the  door 
against  reaalUag  wrong,  in  the  very  na- 
ture of  the  situation,  where  the  parties  oc- 
cupy such  Intimate  relations,  it  Is  rarely,  if 
ever,  possible  to  prove  the  extent  to  which 
the  weaker  or  dependent  party's  action  has 
been  Influenced  by  that  relationship;  hence 
tbe  burden  Is  properly  placed  upon  blm  who 
baa  profited  thereby  to  make  an  afflrmatlTe 
showing,  not  merely  of  good  faith  on  bis 
part,  but  of  absolute  freedom  of  intelligrait 
action  on  the  part  of  the  grantor.  Tbe  New 
Jersey  court  goes  to  tiie  extent  of  holding 
that  every  conveyance  from  an  aged  and  de- 
pendent parent  to  a  child  occupying  a  rela- 
tion of  trust  and  confidence  will  be  Invalidat- 
ed unless  In  making  it  the  parent  has  had 
tbe  benefit  of  competent  independent  advice 
on  the  subject  Slack  v.  Rees,  66  N.  J.  EIq. 
447,  69  Ati.  466,  69  U  R.  A.  393;  Poet  v. 
Hagan,  71  N.  J.  Eg.  234.  65  Atl.  1026,  124 
Am.  St.  Rep.  097;  Baur  v.  Cron,  71  N.  J.  Eq. 
743,  66  Atl.  585;  Hall  v.  Otterson,  52  N.  J. 
Eq.  528,  28  Atl.  907.  See,  to  the  same  effect, 
Bodes  V.  Bate,  L.  R.  1.  Ch.  252,  and  3  Pom. 
Eq.  (3d  Ed.)  %  957.  In  Post  v.  Hagan,  supra, 
tbe  court  defines  "proper  independent  advice'' 
to  mean  that  "the  donor  had  the  boieflt  of 
conferring  fully  and  privately  apon  the*8nb- 
Ject  of  his  intended  gift  with  a  person  who 
waa  not  <mly  competent  to  inform  him  cor- 
rectly aa  to  Its  l^al  effect,  but  who  was 
furthermore  so  disassociated  from  the  inter- 
ests of  the  donee  aa  to  be  in  a  position  to 
advise  with  the  donor  impartially  and  con- 
fldentlally  aa  to  tbe  conseqaeuoes  to  himself 
of  his  im^weed  benefaction."  It  Is  probably 
not  necessary  for  us  In  this  case  to  go  to 
the  full  extent  of  the  precedemte  here  dted, 
bat  it  may  be  said  they  discuaa  and  defend 
the  principle  ao  annonnced  with  h^cal  force 
and  cleanies& 

[12]  With  evident  appredation  of  the  rule 
we  bave  here  afflrmed  aa  to  the  burden  of 
proof  in  siyiport  of  a  conveyance  in  the  na- 
tnre  of  a  gift  to  one  who  bolda  a  confidential 
or  fiduciary  relation  to  tbe  grantor,  counsel 
for  appellauto  argue  that  In  the  caae  at  bar 
James  D.  Andrews  waa  at  all  tlmea  tbe  ben^ 
fldal  owner  of  tbe  land,  that  the  mother 
held  tbe  legal  title  aa  a  tmatee  for  his  bene- 
flt*  and  that  In  conveying  it  to  him  she  waa 
only  vesting  blm  with  that  which  was  al- 
ready eqnltably  bla  own.  Dot  this  dalm  la 
witbont  baala  in  tbe  record.  Indeed,  even  if 
tbe  burden  upon  this  question  were  upon 
tbe  appdiee— and  of  conrae  It  la  not— we 
13SN.W^-B6 


should  bave  to  say  that  tbe  evidence  shows 
beyond  all  reasonable  question  that  at-  the 
date  of  tbe  deed  to  her  son  Margaret  An- 
drews waa  both  In  law  and  In  equity  the 
absolute  owner  of  this  property.  So  far  as 
appears.  James  D.  Andrews  never  Invested  a 
dollar  in  its  purchase.  The  stock  of  goods 
exchanged  for  it  was  paid  for  with  the 
mother's  money,  and,  while  for  some  reason 
not  shown  the  title  to  the  land  was  at  first 
conveyed  to  the  son,  he  almost  immediately 
conveyed  it  to  hla  mother,  in  whom  it  rest- 
ed for  nearly  40  years.  It  also  affirmatively 
appears  that  some  15  years  or  more  after 
the  title  had  been  vested  in  Margaret  An- 
drews a  Judgment  creditor  of  James  D.  An- 
drews, claiming  that  the  latter  was  In  fact 
the  owner  of  the  land,  or  of  some  of  it, 
undertook  to  subject  It  to  the  payment  of  his 
claim.  Thereupon  the  mother  brought  an 
action  in  equit}-  to  enjoin  the  sale.  Upon 
trial  of  the  cause  both  mother  and  son  tes- 
tified by  deposition  in  support  of  her  title, 
and  she  was  found  to  be  tiie  true  owner  and 
the  sale  permanently  enjoined.  So  far  as 
the  record  shows,  James  D.  Andrews  never 
exercised  or  claimed  any  right  in  or  author- 
ity over  the  land  until  about  the  year  1878. 
when,  aa  we  have  before  mentioned,  In  visit- 
ing the  famUy  in  Iowa  he  went  to  Mills  coun- 
ty and  settled  some  dispute  which  had  arisen 
between  his  mother  and  her  tenant  or  agent 
after  which,  apparently  at  ber  request,  he 
continued  in  the  management  of  the  property. 
Except  statemente  alleged  to  have  been  made 
by  him  to  i>erson8  outside  of  the  family, 
there  Is  no  evidence  that  he  ever  denied  the 
absolute  character  of  his  mother's  title  or 
claimed  ownership  in  himself.  In  short  all 
the  competent  testimony  having  any  bearing 
on  that  question  tends  to  support  the  pre- 
sumption of  ownership  attochlng  to  tbe  legal 
title  which  for  more  than  a  generation  con- 
fessedly stood  In  Mrs.  Andrews. 

[11]  Again,  It  la  strexmously  argued  that 
this  conveyance  was  but  the  natural  and 
proper  recognition  by  Mrs.  Andrews  of  the 
indebtedness  of  herself  and  family  to  James 
for  bis  services  and  contributions  In  the 
matter  of  their  support  It  la  no  disparage- 
ment of  the  filial  loyalty  and  klndnoB  of 
James  D.  Andrews,  which  all  admit  to  aay 
that  this  argument  la  aomewbat  overwrought. 
He  was  undoubtedly  a  helpful  son.  He  was 
active,  indnstrioua,  and  withto  the  range  of 
bla  earning  capad^,  waa  from  ix^hood  liber- 
al In  asalatlng  the  f  andly.  But  they  were  not 
wholly  dependent  upon  blm  or  nptm  his 
abllUy  to  make  aucfa  coutributlonB  from  bla 
salary,  which  was  necessarily  restricted. 
The  only  witness  in  position  to  apeak  from 
personal  knowledge  estimates  the  belp  fur- 
nished by  him  up  to  the  time  of  hla  mar- 
riage la  1871  at  from  |^  to  $200  per  year. 
After  hla  marriage  his  own  Increased  cost  of 
living  ajqiMars  to  have  interrupted  bla  contrl- 
butlona  to  his  mother  until  about  1S78,  when 
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he  took  OTor  the  management  of  tbe  land, 
from  which  date  to  18S9,  wnen  she  vent  to 
live  with  htm,  hla  remittances  were  about 
$50  per  month.  Thereafter  his  assistance 
tn  her  and  his  sisters  was  limited  to  the 
supply  of  their  needs  as  members  of  his 
fiuuUy,  for  wblcb  service  on  his  part  there 
was  at  least  partial  retam  of  value  in  their 
ser rices  to  him  and  his  family.  Computing 
Us  ocmtribatlonB  at  the  hle^eet  estimate 
tnm  1857,  when  be  waa  a  tx^  of  20  yean 
until  1889,  when  the  family  was  xeunlted  In 
Ilia  New  Tork  liome,  their  aggregate  will  not 
exceed  110,000.  On  the  other  hand,  the  rent- 
al value  of  the  land  from  1878  to  1890  Is 
shown  to  have  been  f2,000  to  $2,000  per 
year,  or  an  aggregate  for  18  years  of  $36,000 
to  947.000,  and.  If  we  add  thereto  the  esti- 
mate tor  tbe  four  years  between  the  date  olC 
the  deed  and  the  death  of  James  D.  Andrews, 
tbe  affiregato  wlU  be  Increased  to  844,000 
to  $48,000.  How  much  of  this  waa  actually 
realized  above  e^wnse  and  taxes  we  do  not 
know,  for  no  account  has  been  exhibited; 
but  It  is  shown  that  the  enOre  tract  Is  fair 
av»age  Iowa  land,  all  under  cultivation, 
and  that  for  a  period  <a  seven  years  Hra. 
ArmagBflt  has  secured  tbwefrom  an  aggre- 
gate net  income  of  $22,666.82.  It  Is  there- 
fbre  reasonably  dear  that,  conceding  to  James 
D.  Andrews  full  and  deserved  credit  tor  the 
care  manifested  and  tbe  expense  incurred  by 
him  on  account  of  bis  mother  and  states, 
he  had  reodved  In  return  «n«iiriai  benefits 
far  In  excess  of  tbe  benefits  conferred  by 
him. 

[14]  We  have  left  theretore  only  to  con- 
sider whether  the  evidence  offered  In  support 
of  the  defense  snfflclently  sustains  the  bnrden 
of  proof  as  to  the  validity  of  the  deed.  This 
In  oar  Judgment  must  be  answered  in  the 
negative.  We  may  further  add  that  such 
must  be  our  conclusion  even  U  we  eliminate 
from  the  record  all  the  testimony  offered  by 
the  plaintiff  concerning  the  alleged  declara* 
tlons  of  Mrs.  Andrews.  It  does  sufficiently 
appear  that  the  deed  was  prepared  and  exe- 
cuted at  the  request  or  by  the  procurement 
of  James  D.  Andrews,  that  it  was  wholly 
without  valuable  consideration,  that  it  con- 
veyed to  him  with  no  power  of  revocation 
on  her  part  the  motbw's  entire  estate  with- 
out any  provision  or  binding  legal  obligation 
of  the  son  for  her  support  or  for  the  support 
of  her  daughters,  and  that  at  the  date  of 
such  transfer  the  son  receiving  such  valuable 
gift  was  her  agent  and  the  sole  manager  of 
her  property  Interests.  It  farther  appeara, 
as  we  have  already  shown,  that  at  this  time 
she  was  83  years  of  age,  with  at  most  no 
more  than  an  average  mentel  strength,  which 
Is  normal  in  persons  of  her  years,  that  she 
was  an  Inmate  of  the  son's  family  and  de- 
pended upon  him  with  entire  faith  and  con- 
fldence  in  his  judgment  and  fidelity.  The  de- 
fendanto  made  no  affirmative  lowing  wbat- 
evw  d  the  conTersations  or  negotlatione  be- 


tween mother  and  son  or  of  the  promises  or 
nndwtektngs,  If  any,  on  his  part  They  do 
offer  evidence  of  witnesses  to  tbe  execatlon 
of  the  deed  that  tbe  grantor  appeared  to  be 
of  sound  mind  and  to  have  an  Intdllgent 
conception  of  what  she  was  doing,  but  tills 
falls  far  short  of  negativing  the  preeumptlQn 
or  Infwmee  of  undue  Infiurace.  In  a  large 
majority  of  the  casea  berelnb^re  dted  tlie 
mental  capacity  of  tbe  grantor  to  make  a 
valid  conveyance  la  omceded,  but  It  Is  uni- 
versally b^  tbat  tbia  showluK  doea  not  of 
itadf  fill  tbe  requlronente  of  the  rule.  It 
Is  at  tills  point  that  there  is  a  marked  fall- 
ure  of  proof  which  requires  an  afflrmance 
of  the  decree  of  tbe  district  court 

Tbe  Inqwrtanoe  of  the  interesta  Involved 
In  the  controversy  and  of  ttie  mlea  of  law 
uptm  which  tbe  decision  d^wnds  Is  our  only 
apology  tor  the  unusual  loigtb  t»  wUdi  we 
have  pursued  its  dlacosslon. 

Tbe  appeal  cannot  be  sostalned,  and  tbe 
decree  below  la  affirmed. 

BTANS,  J.  (dissenting).  I  am  unable  to 
concur  In  the  majority  (pinion.  After  a  care- 
ful study  of  tbe  record  taraeln,  i  cannot  avidd 
the  conduBioa  that  tbe  merits  of  the  case 
are  with  the  dtfoidant  Tbe  majority  opin- 
ion is  made  to  rest  upon  the  theory  of  con- 
structive fraud,  in  that  fiduciary  rdatlons 
listed  betweoi  the  parties  to  the  deed  at 
the  time  of  its  execution,  and  that  the  bur- 
den is  upon  the  defendant  to  support  tbe 
deed  with  extrinsic  evidence  and  to  r^ut 
thereby  a  legal  presumption  of  fraud.  As 
to  the  general  proposition  of  law  thus  eet 
forth  in  the  majority  opinion,  I  make  no  con- 
troversy. As  applied  to  this  record,  however, 
audi  proposition  Is  perhaps  overemphasized 
in  the  majority  opinion,  and  I  em  inclined  to 
make  that  criticism  upon  it  The  deed  un- 
der consideration  is  an  old  on&  Both  parties 
to  it  were  dead  many  years  before  this  ac- 
tlon  was  brought  Direct  evidence  from  the 
parties  thems^ves  Is  ther^ore  imposatble. 
The  extrinsic  evidence  upon,  which  the  de- 
fwdant  must  necessarily  rely  is  larg^  cir- 
cumstantial and  Is  to  be  found  in  the  his- 
tory of  the  family,  extoidlng  over  a  period 
of  40  years.  This  history  Is  succinctly  stat- 
ed, in  the  main.  In  tbe  majority  oirinlon.  I 
will  avoid  repetition  as  much  as  possible,  but 
I  cannot  wholly  avoid  it  without  rendering 
my  own  statemmt  unduly  disconnected. 

In  1867  the  Andrews  family  consisted  of 
the  parents  and  the  son.  James  D.,  and  the 
daughters,  Jessie  and  Margaret  The  father 
was  a  drunkard  and  of  no  assistance  to  his 
family.  He  died  in  the  early  sixties.  The 
son  James  D.  was  bom  In  183T.  Margaret 
was  older  and  Jes^  was  younger.  Mar- 
garet was  married  in  18S0  to  one  Gray,  but 
was  later  separated  from  her  husband.  She 
had  one  dilld  bom  in  1866,  named  Bdle.  and 
she  is  the  plaindfl  herein.  She  also  was  a 
member  of  the  Andrews  family.  Her  mother 
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Is  known  in  this  record  as  Margaret  Gray, 
her  annt  as  Jessie  Andrews,  and  her  grand- 
motber  as  Margaret  Andrews.  Prior  to  1857, 
Margaret  Andrews  and  her  son  James  D. 
bad  oigaged  in  an  enterprise  of  stor^eep- 
lag/  at  Solon,  which  lasted  for  a  coaple  of 
years  or  more.  The  store  was  traded  for 
the  land  In  oontrorersy,  and  other  land. 
The  land  was  cheap  and  unproductive;  the 
family  was  poor.  In  1857,  James  D.  left 
home  and  obtained  emidoyment.  The  finan- 
cial ndatlims  betwerai  him  and  hla  mother 
and  hla  sistera  b^an  at  this  point  The 
only  living  witness  who  has  personal  knowl- 
edge of  these  matters  Is  tite  sister  Jessie. 
She  was  a  witness  on  behalf  of  the  plaintiff. 
She  Is  interested  adversely  to  the  defendant 
In  predaely  the  same  mannw  that  the  plaln- 
tiflr  Is.  The  greater  part  of  hex  tortimony  Is 
incompetoit  nndw  the  provisions  of  section 
4604,  bat  I  shall  sp&aA  no  time  npon  that 
qnestlon  in  this  diesent  Notwithstanding 
her  Adverse  interest,  her  testimony  discloses 
a  state  of  facts  whldi  tends  stron^y  to  sup- 
port the  transaction  now  nnder  attack. 

Beginning  in  1867,  James  D.  Stfit  of  his 
wages  to  his  mother  and  aiaten  from  $100 
to  $200  every  year  until  be  was  married  in 
1871.  It  is  said  by  Jessie  that  his  contrlbn* 
tlons  ceased  during  his  married  life.  But  his 
married  life  was  very  brief;  his  wife  dying 
in  1874,  leavlag  him  with  two  children,  a 
son  and  a  daughter.  At  this  timet  James  D. 
was  In  the  government  service  In  New  York 
City.  He  continued  his  benefactions  and 
visited  his  mother  and  sisters  often.  In  1879 
the  farm  began  to  pay  a  revenue,  and  he 
looked  after  It  through  a  resident  agent  It 
Is  assumed  .  in  the  majority  opinion  that 
James  D,  got  the  benefit  of  the  use  of  this 
farm  for  himself.  This  assumption  Is  based 
wholly  upon  an  estimate  of  the  witness  Jes- 
sie that  he  sent  his  mother  about  $50  a 
month.  The  record  shows  quite  satisfactori- 
ly that  the  mother  and  sisters  had  complete 
knowledge  concerning  all  revenues  from  the 
farm,  and  that  whatever  was  done  was  rec- 
ognized by  all  of  them  as  just  and  proper. 
This  appears  from  some  letters  In  the  rec- 
ord written  by  Jessie  herself  In  the  eighties. 
In  the  early  sixties,  James  took  out  a  life 
Insurance  policy  for  $10,000  in  favor  of  his 
mother  and  kept  it  in  force  throughout  his 
life. 

In  1880  he  Invited  his  mother  and  sisters 
to  come  to  New  York  and  make  their  home 
with  him.  Such  arrangement  was  entered 
into.  The  family  at  Iowa  City  at  that  time 
consisted  of  the  mother  and  two  daughters 
and  Mabel  Stuart  a  daughter  of  the  plain- 
tiff herein  by  her  flrst  marriage.  James  T). 
rented  a  residence  near  Sheepshead  Bay, 
which  was  occupied. by  the  family  until  it 
was  broken  up  by  death.  It  is  urged  in  ap- 
pellee's argum^t  and  somewhat  assumed  In 
the  majorl^  opinion  that  this  Invitation  was 
extended  by  James  D.  for  his  own  advantage 


and  in  order  to  obtain  the  help  of  hla  mother 
and  sisters  in  taking  care  of  his  own  chil- 
dren. The  record  warrants  no  such  assump- 
tion. His  chlldrm  were  already  quite  grown 
up  and  were  away  at  school.  The  oldest,  the 
daughter  (now  Armagast,  the  defendant  here- 
in), had  attained  her  majority.  The  son  be- 
came engaged  in  business  and  never  made 
his  home  there  after  such  date.  Prior  to 
1889  James  D.  bad  already  become  a  mere 
boardor.  It  is  too  plain  for  a^ment  that 
the  home  thaa  invvlded  tolerated  greatly  to 
the  advantage  of  the  mother  and  sisters  and 
the  niece  Mabel.  The  service  rendered  by 
the  motbw  and  daughters  which  is  mndi 
paraded  In  argnm«nt  was  a  service  principal- 
ly to  themselves.  Jessie  testified  on  this  sub- 
ject M  follows:  "The  circumstances  under 
which  the  ftunlly  moved  to  Brooklyn  were 
these:  My  brother  had  bis  two  diildren  In 
s<Aool.  He  was  boarding.  He  asked  me  to 
come  on  and  stay  with  his  daughter  Mary. 
She  wished  to  attend  some  concerts  down  at 
Brixton  Beach.  I  spent  the  summer  of 
1888  with  him.  The  next  summer  she  came 
out  and  stayed  with  us.  Her  father  came 
after  her.  He  asked  Mother  if  she  would 
not  come  to  New  York  and  keep  hoase  for 
him.  He  was  tired  living  In  a  boarding 
house.  He  was  going  to  build  a  house.  The 
family  moved  to  Brooklyn  on  his  solicitation. 
He  was  boarding,  and  he  wanted  a  home  for 
hia  children.  He  thought  It  would  be  nice 
for  us  all  to  be  together.  He  only  hesitated 
on  account  of  Mother's  age,  for  fear  she 
might  not  like  the  change ;  but  she  was  will- 
ing to  go.  We  were  to  live  with  him  as  one 
family.  He  expected  to  build  a  house  for 
us.  One  Inducement  was  that  my  sister  was 
very  fond  of  flowers,  and  he  was  planning 
a  greenhouse  for  her.  We  removed  to  Brook- 
lyn In  November,  1889.  He  advanced  the 
money  to  go  there.  Mabel  Stuart  went  with 
us.  She  was  Mrs.  Gray's  granddaughter,  and 
the  daughter  of  Mrs.  Curtis,  the  plaintiff. 
She  was  a  member  of  our  family  at  the  time 
we  removed  to  Brooklyn.  Her  mother  was 
living  in  Omaha  part  of  the  time  and  part 
of  the  time  In  St.  Paul.  Mrs.  Curtis  was 
unfortunate  in  her  first  marriage  and  left 
her  husband.  She  had  to  go  to  work.  She 
was  a  stenographer  and  held  a  very  good 
position,  but  left  Mal>el  with  us.  I  wrote  to  my 
brother  before  going  to  New  York  and  asked 
him  how  It  would  be  about  Mabel  coming. 
Mrs.  Gray  thought  perhaps  there  would  be 
objection  to  it  He  wrote  back  that  she  was 
perfectly  welcome  to  come  with  the  rest  of 
us.  I  do  not  think  Mother  would  have  gone 
to  New  York  without  Mabel.  Mabel  was 
then  eight  years  old  and  had  lived  In  the 
family  four  yean.  My  sister  and  I  did  most 
of  the  work  of  t^e  family.  My  brother's  two 
children  were  In  school.  Mabel  was  In  school 
and  Mother  was  not  able  to  do  very  much 
work.  We  never  bad  any  servant  except  a 
W{Hnan  in  to  wash  two  or  three  times  during 
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tbat  time.  His  daughter  did  some  sewing 
for  berself  after  she  was  oat  of  school.  Aside 
from  my  board,  X  do  not  think  I  ever  got 
more  than  $50  In  money ;  that  Is,  $50  a  year. 
It  did  not  cover  the  expense  of  my  clothes. 
Some  of  those  were  given  to  me.  The  cost 
to  my  brother  for  our  clothes  I  could  hardly 
say.  We  did  not  have  such  a  lot  of  clothes. 
We  made  them  ourselves.  I  think,  to  take 
it  on  an  average,  it  would  not  be  more  than 
$100  a  year  for  me.  Mrs.  Gray  got  a  little 
more  than  I  did.  I  do  not  know  whether  she 
got  more  than  $100  a  year  or  not  Mother 
required  very  little.  He  looked  after  us  all 
as  my  father  would  look  after  his  children. 
He  always  seemed  like  a  father  to  m&  He 
always  seemed  to  regard  us  with  Ipva" 

James  D.  was  not  a  man  of  wealtiL  At 
the  time  of  his  death  he  bad  been  la  the 
government  service  for  a  great  many  years, 
beginning  with  a  salary  of  $1,500,  which  had 
been  increased  to  $2,400  in  the  last  ten  years 
of  his  life,  nils  yr&B  the  highest  salary  he 
had  ever  received.  It  Is  the  testimony  of  Jes- 
sie tbat  be  bore  every  expense  of  every  kind 
tor  the  family.  It  goes  without  saying  that 
he  could  not  bear  sndi  expense  out  of  a  sal- 
ary of  $2,400,  and  it  may  be  fairly  assumed 
tbat  the  i»M>ceedB  of  the  farm  were  devt^ied 
to  that  md.  The  fturm  was  in  the  mother'a 
name.  I  shall  assume  for  the  purpose  of  this 
dissent  tbat  it  beloi^^ed  to  her  both  legally 
and  equitably,  although  It  was  once  In  the 
name  of  James  D.  and  was  conveyed  to  his 
motber  while  he  was  yet  a  minor.  But  I 
can  entertain  no  reasonable  doubt  upon  tbU 
record  but  what  It  was  the  understanding  of 
the  family  that  James  D.  was  to  have  this 
land.  But  for  his  contrlbutlonB  for  more 
than  20  years  th\s  land  could  not  have  been 
kept  In  the  family.  On  October  8,  180G,  the 
mother  conveyed  this  land  to  ber  son  James 
D.  According  to  Jessie's  testimony,  the 
mother  tallied  with  her  about  it  and  showed 
her  the  deed  before  she  signed  It.  She  sign- 
ed the  deed  in  the  absence  of  James  D.  and 
in  the  presence  of  Jessie  alone.  She  not  only 
signed  It,  but  she  wrote  ber  name  In  Its  ap- 
propriate blank  space  In  the  body  of  the 
deed.  It  was  two  or  three  days  after  she 
signed  It  before  she  went  to  the  city  to  ac^ 
knowledge  It  It  was  acknowledged  and  wit- 
nessed In  a  formal  manner.  The  witnesses 
to  the  deed  bare  Irath  teetlQed  as  witnesses 
herein.  Jessie  was  present  with  her  mother. 
There  was  nothing  In  the  conduct  of  the  par- 
ties to  attract  the  particular  attention  of  the 
witnesses.  It  Is  shown  tactically  without 
dispute  tbat  the  mother,  although  83  years  of 
age,  was  remarkably  bright  and  Intelligent 
and  well  preserved.  She  lived  for  7  years 
thereafter.  She  was  not  lacking  in  practical 
business  experience.  She  had  not  only  en- 
gaged in  a  store  business  In  an  early  day, 
but  she  was  also  the  postmistress  of  Solon. 
Wbeu  she  came  to  New  York  In  1S8&,  she 
brought  with  her  a  little  over  $4,000  which 
she  had  saved  out  of  her  scm's  r^nlttances. 


During  ber  entire  stay  with  her  son  she  kept 
that  as  a  fund  for  herself,  spending  none  of 
It  Ser  habits  of  consultation  on  business 
matters  are  described  by  Jessie  as  follows: 
"Q.  To  whom  did  she  go  for  advice  and  con- 
sultation in  regard  to  any  matters  In  which 
E&e  was  Interested  during  the  time  she  wu 
In  New  York.  A.  My  brother,  and  she  talked 
things  over  with  me  always.  Q.  What  were 
the  relations  betwera  her  and  your  iHrother? 
A.  The  very  best,  always." 

There  was  no  secrecy  about  the  execution 
of  the  deed,  it  was  known  to  each  men^r 
of  the  family.  Considering  the  age  of  the 
mother,  the  sisters,  Jessie  and  Margaret, 
might  well  have  deemed  their  interests  affect 
ed  by  such  a  transactloa.  The  fact  tbat  these 
never  questioned  It  in  any  way,  but  acquiesc- 
ed In  it,  as  a  matter  of  course,  is  a  strong 
circumstance  indicating  that  the  conveyance 
was  in  full  accord  with  the  family  under- 
standing. That  this  continued  to  be  the  state 
of  mind  of  Jessie  for  many  years  after  ber 
mother's  death  is  Indicated  by  a  letter  writ- 
ten by  her  in  August  1907,  from  which  I 
quote  as  follows:  "When  mother  deeded  the 
land  to  my  brother,  she  was  not  obliged  to 
do  so  by  law,  but  from  a  sense  of  justice  for 
what  he  bad  done  for  her.  He  promised  many 
things.  My  sister  and  I  were  to  have  a  home 
and  enough  to  keep  us.  We  had  nothing  ia 
writing,  and  I  do  not  think  he  dreamed  bat 
what  we  would  be  all  right  As  far  as  I  am 
concerned  I  want  nothing,  but  my  sister  left  a 
daughter  who  has  to  be  kept"'  Going  ha'^ 
for  the  moment  to  their  early  experience,  the 
record  contains  a  letter  written  In  18G5  by 
Margaret  Gray,  the  mother  of  the  iHaintifl". 
under  whom  plaintiff  claims.  I  quote  the 
following  reference  therein  to  her  brother 
James :  "My  brother  did  not  get  home  until 
after  the  funeral.  There  are  very  few  youa:: 
men  like  him.  He  has  supported  the  fitmlly 
for  several  years.  He  Ib  surely  one  of  earth's 
noblemen.  My  husband  died  four  years  ago 
the  first  of  last  January.  X  have  a  little  girl 
eight  years  old.  She  has  always  been  very 
sickly,  but  is  getting  better  now.  My  sister 
Jessie  Is  quite  a  large  girl  and  Is  on  the  fair 
way  to  be  a  good  scholar.  My  broth«  Is  go- 
ing to  give  her  a  good  education."  Tlie  jflaln- 
tlff  herself  testifies  on  that  subject  as  fol- 
lows: "Up  to  the  time  of  my  marriage  as 
far  back  as  my  recollection  goes,  I  always 
lived  in  the  family  of  my  grandmother.  It 
was  a  matter  of  common  knowledge  that 
James  D.  Andrews  was  assisting  in  the  sup- 
iwrt  of  the  family.  That  Is  so  as  far  back  as 
I  can  recollect."  Since  the  writing  of  tliat  let- 
ter, the  granddaughter  Mab^,  the  daughter 
of  the  present  plaintiff,  came  into  the  family. 
The  history  of  Mabel  is  recited  by  Jessie  hi 
her  testimony  as  follows:  "She  had  a  daogb- 
ter,  Mabel,  who  was  bom  In  1881.  Mabel 
came  into  our  home  when  Mrs.  Curtis  left  her 
husband.  She  was  then  about  three  or  four 
years  cAA,  and  she  contlnaed  to  make  ber 
iiome  with  ns.  She  went  to  New  Tort  with 


Digitized  by 


Google 


Iowa) 


CURTIS  T.  ABMAGAST 


885 


08,  vas  educated,  aud  ha  support  and  edu- 1 
cation  was  contrUinted  to  James  D.,  the  | 
same  as  he  cwitribated  to  the  au^tort  of  my- 
■elf,  my  motber,  and  2f  n.  Gray.  Mabel  had 
no  property  of  her  own.  After  she  wrait  to 
New  York,  ber  mother  sent  her  some  boxes 
of  clothing.  Aside  from  this,  she  was  raised, 
educated,  and  clothed  by  James  D."  Her 
mother,  the  plaintiff  herein,  gives  It  as  fol- 
lows: "My  mother  liad  an  income  TmtU  she 
wait  to  New  York.  She  derived  It  from 
draBsmaklng.  I  Tlsited  the  family  la  New 
York.  Tbey  wwe  supported  by  my  Uncle 
Jim.  My  daughter  went  to  the  public  scbools 
and  then  to  a  boai^lng  school  at  Ft  Ed- 
wards, called  the  rc.  Edwards  Seminary.  I 
did  not  send  her.  I  could  not  acrord  it 
Wen,  I  bad  something  to  do  with  the  educa- 
tion of  my  dan^ter.  I  paid  for  some  of  her 
painting  lessons.  I  always  sent  Mabet  money 
when  1  could,  but  the  tact  Is  I  was  not  able 
to  pay  ioT  her  education.  It  devolved  large- 
ly on  Jam«i  D.  Andrews.  Don't  know  wheth- 
er my  daughter  graduated  from  the  public 
•diools.  The  expense  of  sending  my  daugh- 
ter, one  year  to  the  InsUtute  was  not  paid  by 
tJnde  Jim.  It  was  defrayed  by  the  family. 
Uncle  Jlni  was  dead  then.  The  last  time  X 
saw 'Uncle  Jim  was  in  the  year  1880,  ten 
AeoTS  before  bis  death.  I  did  not  see  my 
grandmother  during  that  ten  years." 

The  conduct  of  the  parties  subseQuent  to 
the  making  of  the  deed  is  very  significant, 
not  only  in  its  acqniracNice,  but  in  disclos- 
ing their  understanding  of  the  transaction. 
The  deed  purported  in  terms  to  have  been 
made  "for  several  valuable  considerations." 
Jessie  dbcloses  her  mother's  understanding 
Bubeeq,ueit  to  the  execution  of  the  deed  as 
follows:  "Q.  Did  you  have  any  talk  with 
your  motber  about  the  deed  from  the  time 
it  was  acknowledged  in  New  York  until  her 
death?  A.  Yes,  sir.  Q.  What  was  it?  A. 
Well,  diu^Ing  my  brother's  life  she  always 
spoke  with  reftfence  that  he  would  do  what 
vas  right.  I  know  the  time  when  my  brother 
deeded  the  land  In  question  to  Mary,  now 
Mary  Armagast.  I  knew  of  the  conveyance. 
Q.  After  your  t»rotber*s  death,  did  you  have 
any  talk  with  your  mother  about  the  land? 
A.  Yes,  sir;  she  talked  about  it.  Q.  What 
did  she  say?  A.  She  thou^t  things  were 
always  going  the  aame  as  they  had  when 
my  brother  was  alive,  the  bouse  would  be 
k^pl^  and  ev^ything  would  go  on  the  same. 
She  thoui^t  that  was  understood." 

About  two  years  after  the  execution  of 
the  deed,  James  D.  executed  a  conveyance 
of  the  land  to  bis  two  ctaUdroi.  This  was 
known  to  the  motlier  and  ^e  sisters  and  was 
acQi^esced  In.  This  conveyauce  was  not  in 
fact  delivered.  But  in  the  early  part  of  ttie 
year  1900  and  about  three  months  b^ore  his 
death,  while  be  was  helpless  in  his  si&ness, 
be  executed  a  convegrance  to  his  daughter 
Mary,  the  doCendant  hwein,  and  tbte  was 
known  to  the  mother  and  to  the  risters  and 
acQUiesced  in.  In  1899  James  D.  executed  a 


I  bill  of  sale  of  all  the  farm  products  on  the 
I  place  to  his  daughter  Mary.  He  was  at  that 
time  physically  heltdess  and  unable  to  sign 
his  own  name  except  by  a  mark.  That  In- 
strument la  in  evidence.  It  Is  conceded  to  be 
in  the  handwriting  of  Jessie  Andrews.  She 
prepared  It  and  guided  the  band  of  her 
brothw  in  the  making  of  his  mark  thereto. 
There  tras  full  acquiescence  thereto.  This 
also  was  known  to  the  motho'.  James  D. 
died  in  May  1900.  The  life  insorance  al- 
ready referred  to  was  still  in  force  payable 
to  his  mother  and  wAa  collected  by  her.  It 
Is  surely  a  fair  inference  that  this  was  at 
least  one  of  the  considerations  referred  to 
in  the  deed  of  conveyance.  That  this  In- 
surance figured  in  the  material  considera- 
tions of  the  family  Is  disclosed  somewhat 
unwittingly  In  the  testimony  of  Jessie.  Aft- 
er collecting  this  insurance,  the  mother  turn- 
ed it  over  to  Jessie.  This  Is  exiflalned  by 
Jessie  In  her  tmtimony  as  follows:  "It  was 
a  part  of  my  brother's  wish  that  the  insur- 
ance should  be  turned  over  to  me."  Jessie 
nlso  received  from  Iter  mother  the  ftind  of 
$4,000.  The  dealing  of  the  family  with  the 
dau^ter  Mftry  after  the  death  of  James  D. 
Is  entitled  to  conslderati<m.  It  appears  that 
in  1SB6,  about  the  b^sinning  of  the  sickness 
of  James  D.,  and  Just  before  he  went  away 
upon  a  trip  for  his  healtb,  a  s^tlement  was 
had  between  talm  and  bis  mother  whereby  be 
executed  to  her  bis  note  for  $1,200.  The 
mother  held  this  note  unpaid  at  tlie  time  of 
the  death  of  James  D.  The  daughter  Mary 
paid  this  note.  She  also  paid  the  rent  on 
the  home  fbr  several  years  and  until  after 
the  fiimily  was  Iwoken  up  the  death  of 
the  mother  and  Margaret  Gray,  lliese  per- 
formances on  ber  part  wwe  In  pursuance  of 
the  mutual  understanding  of  the  family  and 
were  In  accord  with  the  understanding  of 
the  motber  as  testlfled  to  by  Jessie.  She 
was  under  no  obllgatlra  to  do  these  things, 
ecc^t  as  she  bad 'stepped  Into  the  shoes  of 
her  t&tbee  In  the  ownership  of  tiie  land  and 
was  for  that  reason  performing  bis  obliga- 
tions. These  undertakiiMSS,  tiierefore,  ought 
to  be  considered  as  a  part  of  the  considera- 
tion contemplated  by  the  parties  in  the  it- 
dtals  of  the  deed.  After  the  death  of  James 
D..  the  witness  Christy,  of  Iowa,  visited  the 
family  with  a  view  of  becoming  agent  for 
the  land.  He  did  afterward  become  sudi 
agent  It  appears  from  bis  testimony  tbat 
Mrs.  Andrews  spoke  Of  the  land  as  "Mary's 
land." 

There  Is  another  circumstance  In  this  rec- 
ord that  tends  to  explain  why  no  provision 
was  made  by  Mrs.  Andrews  for  Mrs.  Margaret 
Gray  in  the  ffistrlbntlon  of  ber  estate.  There 
was  an  older  son,  Peter,  who  went  to  Califor- 
nia In  an  early  day  and  spent  his  life  there. 
He  never  manrled.  At  tlie  time  the  deed  in 
question  was  mad^  the  plaintiff  herein  was 
in  California  with  ber  Uncle  Peter.  He  died 
Intestate  shortly  thereafter  leaving  a  sub- 
stantial estate.  The  plaintiff  received  it  all. 
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Bfatfiiaret  Ony  had  been  the  most  depend- 
ent of  the  family  and  bad  received  the  most 
assistance.  In  a  sense,  she  brought  Into  the 
family  the  burden  of  three  generations.  Her 
brother  bad  supported  not  only  her,  but  her 
daughter  and  her  granddaughter.  She  was 
the  least  capable  one  of  the  family.  Accord- 
ing to  Jessie's  testimony,  she  received  all 
her  mother's  money  with  the  understanding 
that  she  would  take  care  of  Margaret  This 
was  what  James  bad  done  for  40  years  be- 
fore the  conveyance  was  made  to  him,  and 
It  Is  a  fair  inference  from  this  record  that 
he  was  undertaking  to  do  so  to  the  aid.  It 
is  undisputed  in  this  record  that  Mary  bore 
every  expense  needed  by  Margaret  from  the 
time  of  her  fiatber's  death  to  the  time  of 
Margaret's  death. 

Mrs.  Andrews  died  In  1903.  Margaret 
Gray  died  in  1906.  Before  the  death  of  Mrs. 
Gray  every  statute  of  limitations  under  the 
laws  of  New  York  had  run  against  an  action 
to  assail  the  conTeyanc&  During  all  that 
time  it  bad  never  been  questioned  and  never 
was  questioned  until  the  plalntlfC  brought 
this  action  in  1909.  The  conduct  of  all  par- 
ties Interested  directly  or  Indirectly  was  at 
all  times  consistent  with  tbe  good  faith  of 
the  conveyance  and  was  at  all  times  incon- 
sistent with  any  other  theory.  It  seems  to 
me  that  this  kind  of  evidence  ought  to  be 
more  satisfactory  as  extrinsic  proof  than 
any  mere  words.  The  fault  that  I  find  with 
the  majority  opinion  at  this  point  is  that 
It  has  looked  for  words  and  has  Ignored  the 
long  years  of  mutual  and  consistent  conduct 
of  the  parties.  If  such  a  transaction  as  this 
Is  to  be  called  In  question  loii«  years  after 
the  death  of  the  parties  thereto,  I  know  of 
no  more  satlsfaotory  form  of  evidence  than 
the  long-continued  conduct  of  the  interested 
parties.  I  feel  constrained  to  say,  therefore, 
that  the  deed  in  question  represented  tbe 
Intelligent  act  and  wish  of  the  grantor ;  that 
It  was  folly  understood  both  by  the  parties 
thereto  and  by  the  other  members  of  the 
family ;  and  that  there  never  was  a  moment 
of  misunderstanding  on  the  subject. 

The  original  cost  of  this  land  was  about 
(1,000.  The  conceded  contributions  of  the 
young  man  to  his  mother  from  1857  to  1871 
alone  would  have  paid  for  it  more  than  twice 
over.  Without  these  contributions,  the  moth- 
er must  have  sold  it.  and  absorbed  the  pro- 
ceeds In  living  expenses.  Instead  of  In- 
vesting his  money  In  property  for  himself, 
he  gave  It  generously  to  his  mother. 

The  law  could  give  him  no  cause  of  action 
for  bis  generosity,  but  tbe  mother  could. 
She  recognized  her  moral  obligation  and  dis- 
tributed her  property  accordingly.  From  tbe 
parental  point  of  view  it  was  Just. 

According  to  Jessie's  understanding,  as 
heretofore  quoted  from  her  letter  of  1907, 
tbe  conveyance  was  made  "from  a  sense  of 
Justice  (or  what  he  had  done"  and  upon 


promisee  of  continued  provlsltm  for  support 
of  the  family?  These  promises  of  support 
were  fhlthfully  performed  by  Jamee  while 
he  lived,  and,  after  his  death,  by  his  daugh- 
ter as  his  successor  In  title. 

By  tbe  same  arrai^Koent  the  life  Insnr- 
ance  went  first  to  the  mother,  and  then  to 
Jessie.  If  James  D.  bad  known  that  his 
daughter  took  nothing  by  his  conveyance  of 
the  land  to  ber.  surely  he  would  have  made 
other  provision  for  her.  The  only  other  provi- 
sion be  could  have  made  for  her  was  to  make 
her  payee  of  his  life  insurance.  The  mother 
and  sisters  not  only  availed  themselves  of  the 
immediate  fruits  of  the  conveyance  during 
tbe  life  of  James  D.  and  of  bla  life  insnr^ 
ance  at  his  death,  but  they  acc^ted  there- 
after years  of  performance  by  his  daughter 
Mary.  And  now  after  the  full  performance^ 
and  after  the  death  of  the  parties  to  the 
transaction,  and  after  the  expiration  of  13 
years,  it  has  ronained  for  a  descendant  to 
come  into  the  Iowa  coorts  to  asik  relief 
against  the  conveyance.  It  seems  clear  to  me 
that  she  la  entitled  to  Don& 

2.  I  am  not  fully  satisfied  with  the  major- 
ity opinion  on  the  question  of  tbe  statute  of 
limitations,  nor  am  I  ready  to  say  that  It  1> 
erroneous.  If  it  is  not  erroneous,  It  la  be- 
cause of  legislative  oversight  The  parties 
were  all  residents  of  New  York.  Every 
statute  of  limitations  In  their  own  state  bad 
run  against  them.  If  they  were  not  barred 
in  this  state,  It  Is  because  there  Is  no  atatate 
of  limitations  applicable  to  fheoL-  Aa  action 
could  be  brought  20  years  hence  as  wdl  as 
now.  It  is  a  d^iloraUe  state  of  tbe  law,  to 
say  tbe  least 

3.  I  am  fully  convinced  that  the  action 
ought  to  be  deemed  l>arred  by  laches.  If  an 
action  had  been  brought  In  New  York  to  de- 
clare the  convince  frandalent.  It  ta  dear 
that  a  plea  of  laches  would  lie  as  b^ng  kin- 
dred to  the  plea  of  the  statute  of  UmltaUona. 
To  allow  the  statute  of  UmltatlonB  to  mn  be- 
fore bringing  an  action  fa  prima  fade  ladus. 
If  the  faUore  to  bring  ma  action  before  1909 
would  be  deemed  laches  by  the  conrta  of  the 
state  of  the  parties  to  the  transactkms.  It 
ought  to  be  de«ned  swdt  hera  Tbe  long  de- 
lay has  resulted  In  nujilfest  disadvantage  to 
the  defendant  B^Kdally  is  tills  so.  If  she 
is  required  to  support  her  title  by  positive 
and  detailed  and  direct  ^ctrinslc  proof.  I 
do  not  care  to  dlscnss  this  point  further  than 
to  cite  two  of  oar  prevloua  cases  and  adopt 
here  what  we  said  there.  Blatbews  v.  Cnl- 
bertson,  88  Iowa,  4S4,  50  N.  W.  201;  Mc- 
Brlde  ▼.  Oaldwell,  142  Iowa,  228.  110  N.  W. 
741. 

I  would  award  decree  to  tbe  d^tendant  on 
the  merits. 

SHERWIN,  J.  I  Join  In  the  above  dtosut 
of  Judge  BVANS. 
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MURBAT      8WANWOOD  GOAL  00. 
(Sapmu  Oirart  of  Iowa.    Dec.  12;  1M2.) 

1.  Haotkb  and  Sbevakt  (IS  101,  102*)— Ik- 
just  TO  SuTANT— Obuoatiok  or  AlABm. 

Ail  employer  mnit  faniiBh  bl*  employ^  a 
reasonably  aafe  place  in  which  to  wor^  aad 
maintain  the  same  in  reasonable  repair  fbr  the 
protection  of  the  employe 

[Ed.  Note.— For  other  casei,  see  Master  and 
Servant,  Oent  Dig.  U  135,  171,  174.  178»  179, 
18(^184.  102;  Dec  l&ig.  H  101,  102.*] 

2.  Mabibb  ahd  Sxbtaht  (|  206*}— Obuoa- 
noR  OF  Uastkb— AsnncFTioN  OF  Risk. 

An  employ^  may  asRome  that  the  employn- 
haa  famished  him  a  reasonably  safe  place  in 
wtiich  to  woi^,  and  that  he  may  safely  perform 
his  dntiea  in  the  ezerciae  of  reasonable  care. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dl«.  U  S47-M9;  Dec  Di<.  I 
SOS.*] 

S.  MaBTEB  and  SBBTAira  (I  286*)— iNJtJBT  TO 

Bbbtant  —  NBOuaBHOB  —  QuBsnoir  fob 

JUBT. 

Whether  an  owner  of  a  coal  mine  was 
<anty  of  negligence  in  the  eondtmction  of  an 
entry  resnltmg  from  the  fact  that  cross  timbers 
•npporting  the  roof  thereof  were  too  low  tteld, 
under  the  evidence,  for  the  Jnry. 

[Ed.  Note.— For  other  case^  aee  -Master  and 
Smnt,  Cent.  Dig.  H  lO^TlOOe,  1010-1060; 
D«c  Dlff.  I  28&*r 

4.  HASTEB  and  SnVAHT  (I  288*>--lHJUBr  TO 
SeBVART  —  OONTBXBtFTOBT  NSGUaBRCB  — 
QUXSnON  FOB  JUBT. 

Whether  a  mule  driver  in  a  coal  mine,  tn- 

Iured  by  being  caught  between  the  top  of  the 
[>ad  on  his  car  and  cross  timbers  supporting 
the  roof  of  the  entry,  was  guilty  of  contribu- 
tory negligence  Held,  under  the  evidence,  for 
the  Jnry. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Savant  Gent  Dig.  H  1080-1182;  Dec.  Dig. 
f  28».*T 

5.  MABIXB  and    SkBTAKT  (|  206*)— AfiSUUP- 

noR  OF  Risk. 

An  employ^  assumes  the  risks  which  are 
incident  to  the  ena>loymeut  after  the  employer 
has  diadiarged  the  ooty  of  furnishing  him  a 
reasonably  safe  place  in  which  to  work,  and  be 
does  not  undertake,  in  entering  the  employ- 
ment  the  risk  arising  from  the  employer's  fail- 
ure to  iwovide  a  xaasonaUy  safe  puce  to  work. 

[Eld.  Note. — ^For  otiier  caats,  see  Master  and 
Senrant,  Oent  Dig.  |  660;  Dec.  Dig.  |  206.*] 

6.  Mabtkb  and  Sbbtant  (|  288*)— Injxtbt  to 
Sbbtant— Absuvttion  of  Ribs— Qdbstioh 

BOB  JUBT. 

Whether  a  mule  driver  In  a  coal  mine,  in- 

Jared  by  being  caught  between  the  top  of  the 
oad  on  bis  car  and  cross  timbers  supporting 
tbe  roof  of  the  entry,  assumed  the  risk  of  in- 
jury arising  from  the  fact  that  the  cross  tim- 
bera  were  too  low  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  H  1006,  1068-1088;  Dec 

Dig.  I  &a*] 

7.  'Mastxb  and  Sbbtant  (|  288*)— Injitbt  to 

SEBVANT — ^ASSUICFTION  OF  RISE. 

Acta  33d  Gen.  Aseem.  c  219,  providing 
tha.t  an  employ^  continuing  in  tbe  employment 
does  not  assume  any  risk  from  the  employer's 
failate  to  furnish  reasonably  safe  madiinery  €T 
place  to  work,  unlaai  the  dangw  is  imminent 
and  that  tiie  statute  shall  not  Include  risks  in* 
cident  to  the  employment  relates  to  the  prop- 
«rt7,  works,  machinery,  or  appliances  of  the 
tmpUavi  which  are  d^ective,  and  an  owner  of 
a  coal  mine,  negligently  maintaining  cross  tim- 


bers supporting  tbe  roof  <rf  an  entry  too  low 
for  the  safety  of  his  employes,  is  liable  for  in- 
jury sustained  by  a  driver  caught  between  the 
top  of  the  load  on  his  car  and  the  cross  tim- 
bers, in  the  absence  of  anything  to  show  that 
such  c<mdition  was  necessarily  incident  to  the 
reasonable  o[>eration  of  tbe  mine,  and  tbe  risk 
of  the  injury  did  not  attach,  as  a  matter  of 
law,  to  the  service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  H  1006.  106&-1088;  Dec. 
Dig.  i  28a*] 

Appeal  from  District  Ornate  Polk  County ; 
Wm.  McHouy,  Juds& 

Action  at  law  to  recover  damages  for  per^ 
80.Dal  Injnrr*  There  was  a  directed  verdict 
and  judgment  for  the  defendant,  and  plaln- 
tlfC  appeals.  Reversed. 

8.  B.  Allen,  of  Des  Moines*  for  appellant 
Onemsey,  Parker  A:  Miller^  of  Des  Moines. 

for  appcOlee. 

WEAVER,  J.  The  plaintiff  was  employed 
as  a  mule  driver  In  the  defendant's  coal 
mine.  .  He  was  a  driver  of  experience,  and 
had  been  at  work  in  this  mine  for  several 
weeks.  On  the  day  In  question  he  was 
caught  and  crushed  between  the  top  of  tbe 
load  on  his  car  and  the  cross  timbers  sup- 
porting the  roof  of  the  entry  at  that  point 
He  charges  such  injuries  to  the  negligence  of 
the  company  in  that,  first,  reasonable  care 
on  the  part  of  the  company  required  It  to  so 
construct  and  maintain  tbe  entry  as  to  afford 
a  passage  of  at  least  five  feet  In  height  to 
enable  the  driver  to  safely  pass  thereunder 
with  his  mule  and  car,  but  that  said  roof,  at 
the  point  where  tlxla  injury  occurred,  was 
constructed  or  maintained  at  a  height  of  but 
four  feet ;  and,  second,  that  due  and  reason- 
able care  as  aforesaid  required  that  the 
company  make  such  entry  of  sufficient  width 
to  afford  room  between  a  moving  car  and 
the  rib  of  tbe  entry  for  the  escape  of  the 
driver  in  case  It  became  neeessary  for  blm  to 
Jump  from  the  car,  hut  said  mtry*  at  the 
point  In  question,  was  so  narrow  that  the 
driver  could  not  escape  from  the  car  with- 
out being  cruabed  against  tbe  rib.  He  avers 
that  at  the  time  of  his  injury  be  was  driv- 
ing bis  mule  with  a  loaded  car  througb  the 
entry  which  waa  without  Hgkt  of.  an;  kind, 
excei^  such  as  was  afforded  by  the  miner's 
lamp  or  candle  attached  to  bis  cap;  that,  lo 
accordance  wlQi  tbe  custom  and  his  duty  as 
driver,  he  was  standing  with  one  foot  on  Uie 
bumper  of  the  car,  and  the  ottacr  on  the  tall 
chain,  one  hand  resting  on  the  top  of  the  car,  ^ 
tbe  other  on  the  nunp  of  tbe  mule,  and  his 
body  bendinc  low  between  tbe  mule  and 
tbe  car  to  avoid  collision  with  the  roof  tim- 
bers, when  the  mule  began  to  kick,  and,  as 
plaintlg  lifted  himself  up  to  avoid  injury 
from  the  vicions  animal,  bis  bead  came  into 
contact  with  the  low  place  in  tbe  roof,  forc- 
ing blm  back  on  top  of  tbe  loaded  car,  thus 
wedging  him  between  the  b)ad  and  tbe  roof, 


•Var  other  eases  see  same  tople  and  section  NITHBBR  la  Dee.  Dig.  A  Am.  Dig.  Key-Mo,  Serlss  A  Rep'r  Iirfexes 
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whereby  he  was  eererely  Injured.  Upon  this 
pleaded  state  of  facts,  and  alleging  that  he 
did  not  contribute  to  bis  Injary  by  his  own 
negligence,  he  demands  a  recovery  of  dam- 
ages.  The  defendant  admits  that  plalntitf 
was  Injured  in  Its  mine,  but  denies  all  al* 
legations  of  negligence  on  Its  part  It  al- 
leges fiirtheF  that  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  he  was  fully 
aware  of  the  conditions  of  which  he  com- 
plains, and  assumed  the  risk  of  remaining  In 
such  employment 

The  plaintiff's  testimony  fairly  tends  to 
show  truth  of  his  allegations  as  to  the  con- 
dition of  the  roof  of  the  entry  and  the  truth 
of  his  Tersion  of  the  circumstances  immedi- 
ately attending  the  accident.  As  to  a  ma- 
terial part  of  his  testimony,  be  Is  corrobo- 
rated hy  the  testimony  of  others-  No  testi- 
mony was  offered  on  the  part  of  the  defend- 
ant The  motion  to  direct  a  verdict  was 
based  on  grounds  as  follows:  First.  The  evi- 
dence shows  no  nes^gence  on  the  part  of  the 
d^imdant  Second.  Plaintiff  does  not  show 
hlms^  free  from  oontrlbntory  negligence. 
Third.  It  conduatrely  appears  that  plaintiff 
assuioed  the  risk  of  such  Injury.  The  trial 
court  In  sustaining  the  motion  expref^sed  the 
view:  First,  that  if  it  was  negligence  on 
the  part  of  the  defendant  to  maintain  the 
entry  In  the  aUeged  defective  conditlont  '*lt 
was  negligence  for  t^  plaintiff  to  work  in 
that  condition**;  and.  second,  that  as  plainttCC 
had  worked  on  that  entry  for  a  matter  of 
fin  weeks,  passing  dally  and  frequently  un- 
der the  alleged  defective  roof,  he  Is  bound,  as 
a  matter  of  law,  to  know  Its  condltltm.  "If 
he  knew  It,  he  is  Just  as  guilty  of  negligence 
as  the  defendant  company-.  If  he  knew  It, 
he  assnmed  it  as  part  of  the  risk  that  he 
undertook  when  be  went  Into  the  employ* 
ment  of  the  defendant  In  passing  through  the 
entry."  The  foregoing  statement  of  the  rec- 
ord Is  sufficient  for  the  consideration  of  the 
points  brought  to  our  attention  by  the  brlefe 
of  counsel. 

[1-3]  1.  Was  there  evidence  to  go  to  the 
Jury  upon  the  question  of  defendant's*  neg- 
ligence? Of  this  we  think  there  can  be  no 
reasonable  doubt.  When  defendant  employed 
plaintiff  to  work  as  a  mule  driver  In  the  en- 
try of  its  mine,  it  assumed  the  duty  of  fur- 
nishing him  a  reasonably  safe  place  to  do 
that  work.  In  entering  such  employment 
plaintiff  could  rightfully  assume  and  rely  up- 
on the  performance  of  that  duty  by  the  em- 
ployer. He  had  the  right  to  assume  that  the 
entry  In  which  he  was  directed  to  work  was 
so  constructed  that  In  driving  through  it  In 
the  exercise  of  reasonable  care  on  his  own 
part  tie  would  not  be  brought  into  collision 
with  the  timbering  of  either  the  roof  or  rib 
of  such  entrj'.  If  the  witnesses  In  the  case 
lire  to  be  believed,  and  their  credibility  was 
for  the  Jury,  while  as  a  rule  the  distance 
from  the  car  rail  to  the  roof  of  the  entry  was 
Ave  feet,  find  that  such  was  the  usual  and 


customary  height  of  entries  In  coal  mines, 
there  were,  at  the  place  of  the  accident,  two 
low  banging  timbers  suspended  at  not  to 
exceed  four  feet  from  the  rail.  Some  of  the 
witnesses  make  It  less.  Whether  such  a  con- 
struction was  negligent  appears  to  us  a  fair 
question  for  the  Jury.  When  we  stop  to  con- 
sider that  nnder  the  roof  of  the  entry,  even 
when  built  to  the  full  height  of  S  feet  there 
must  pass  and  repass  mules  drawing  cars 
standing  34  inches  in  heigbt  abore  the  rail, 
carrylnK  loads  rising  6  Inches  or  more  above 
the  car,  and  bearing  drivers  crouched  be- 
tween car  and  mule,  the  whole  structure 
with  car.  load,  mole,  and  driver  enveloped  In 
thldc  darkness,  save  such  illumlnatloii  as 
may  be  given  by  the  light  In  the  driver's 
cap,  and  the  roof  above  la,  to  say  the  least, 
never  smalL  But  when  in  such  an  entry, 
either  by  reason  of  a  dtfect  in  constmctlon 
or  by  reason  of  lack  itf  r^lr,  one  or  more 
of  the  cross  timbers  are  permitted  to  drop 
a  foot  or  more  below  the  preraiUng  beigbt  of 
such  passageway.  It  1>  difficult  to  imagine  a 
more  deadly  peril  for  the  driver  who  must 
use  it.  ConnseTs  answer  to  this  la  that  the 
h^^t  of  a  mine  entry  oumot  be  ontrolled 
by  custom  or  arbltrazy  rnle»  but  the  dlmen- 
slona  thereof  must  be  governed  by  the  natu- 
ral conditions  of  rode  and  soil  which  are  pen- 
etrated. Such  answer  Is  troe  mily  In  part. 
In  the  first  places  there  la  here  no  erldeiice 
wbaterOT  of  any  necewtty  tea  the  amdltlon 
of  which  plaintiff  complains  and  his  testi- 
mony tends  to  show  did  exist  In  the  next 
place.  It  Is  not  easy  to  conceive  of  any  cwdl- 
tlona  to  Justify  the  hanging  of  one  or  two  In- 
dividual timbers  below  the  goieral  height  of 
the  roof  on  either  side  tboeof,  and  If  such 
condlticms  do  exist  thereby  creating  unnsu- 
al  or  special  danger  for  the  driver,  Uie  on- 
ployer  cannot  avoid  the  charge  of  n^ligence 
except  by  showing  that  the  Injured  employ^ 
had  been  warned  of  the  danger  or  knew, 
or  ought  to  have  known,  of  Ite  existence.  We 
are  satisfied,  therefore,  that  upon  the  ques- 
tion of  defendant's  n^llgence,  plaintiff  made 
a  case  for  the  Jury.  Quite  In  point  In  this 
branch  of  the  case,  see  Ek  v.  Fuel  Ga,  13S 
N.  W.  &47,  decided  by  this  court  at  the  No- 
vember period  of  the  present  term. 

[4]  2.  But  it  is  said  plaintiff  was  himself 
negligent  and  such  It  appears  was  the  view  of 
the  court  below.  The  statement  In  the  ruling 
that  U  It  was  negligent  for  the  plaintiff  to 
construct  or  maintain  the  entry  as  complain- 
ed of,  it  was  equally  negligent  for  the  plain- 
tiff to  work  ther^n  was  probably  not  in- 
tended as  the  enunciation  of  a  general  rule, 
for,  if  it  were  such,  then  In  no  case  could  an 
employer  ever  be  held  liable  for  n^Ugeoce 
In  furnishing  a  proper  place  to  work.  We 
take  It  for  granted  that,  the  court  Intended 
to  hold  that  if  the  defect  complained  of  by 
the  plaintiff  existed.  It  must  have  been  so 
patent  to  him,  and  was  of  snch  Immhient 
character,  that  It  must  be  conclusively  held 
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that  no  pnident  man  wonld  take  or  remain 
In  soch  employment,  and  he  was  tberefore 
guilty  of  contributory  negligence.  We  are 
not  able  to  satisfy  ourselves  wltb  that  view 
of  the  record.  It  was  no  part  of  plalntUTs 
doty  to  care  for  the  roof  of  the  entry.  That 
was  the  duty  of  the  master.  The  defect  com- 
plained of  was  not  so  manifest  that  plalnUff 
mnst  have  seen  It,  or  that  be  must  be  guilty 
of  negligence,  as  a  matter  of  law.  In  not  see- 
ing It  It  was  not  open  and  obvious.  It 
wns  enveloped  In  impenetrable  darkness  save 
wiien  a  miner  or  driver  passed  wltb  his 
lamp.  Plaintiff,  bending  between  bis  car 
and  mule,  could  hardly  be  expected,  c^tain- 
ly  not  as  a  matter  of  law,  to  be  twisting  his 
Df«lc  and  head  to  search  the  roof  above  his 
bended  back  for  evidence  that  his  employer 
was  neglecting  its  duty  In  making  the  place 
reasonably  safe.  Even  If  he  had  aeea  these 
timbers  prior  to  his  Injury  and  knew  the 
existence  of  the  danger,  we  are  not  prepared 
to  say,  as  a  matter  of  law,  that  reasonable 
prudence  required  that  he  should  refuse  to 
work  or  quit  his  job.  He  may  In  such  case 
have  reasonably  believed  that  he  could  avoid 
tbe  danger,  and  the  fact  that  he  bad  worked 
for  several  weeks  without  Injury  shows  that 
It  was  possible  to  do  so.  Of  coarse  if,  having 
such  knowledge,  he  had  voluntarily  or  care- 
lessly lifted  his  head  at  that  point  and  ttans 
brought  about  the  accident,  be  mlgbt  well  be 
charged  with  contrlbntory  negligence;  but. 
If  while  bending  over  tbe  beels  of  the  mnle 
to  avoid  such  collision  the  animal  became 
vidons  and  began  to  kick,  it  is  not  within 
the  province  of  tbe  court  to  say  that  he  was 
negligent  in  suddenly  lifting  his  head,  even 
though  in  the  ex<^tement  of  the  moment  be 
lifted  It  high  enough  to  be  struck  by  the 
low  hanging  cross  timbers.  The  law  makes 
some  allowance  for  the  fallibility  of  human 
Judgment  when  a  person  Is  placed  In  circum- 
stances of  Imminoit  danger,  and  It  would 
be  establishing  an  extraordinary  precedent  to 
hold  that  one  la  conclusively  chargeable  with 
negligence  becftiise.  when  otmfronted  with  the 
necessity  of  instant  diolce  between  the  dan- 
ger of  collision  wltb  the  heels  of  a  mule  and 
collision  wltb  a  crossbeam  over  bis  head,  he 
chooses  tbe  latter  as  the  lesser  peril.  We 
think  tbe  trial  court  erred  In  holding,  as  a 
matter  of  law,  that  plaintiff  did  not  exercisp' 
ordinary  care  In  entering  or  rmalning  In  the 
employmrat  In  which  be  was  Injured.  We 
do  not  overlook  tbe  point  made  by  tbe  ap- 
pellee tba^  If  the  mnle  became  vicious,  it 
was  because  of  misuse  by  the  plaintiff.  There 
was  Indirect  evidence  that  plaintiff  htt  the 
mule  wltb  tbe  sprag  whlcb  he  was  carrying 
In  bis  hand.  Bat  this  fact  was  d^ed  >y 
the  plaintiff.  Moreover,  such  ftict  was  at 
best  a  matter  tm  the  ooD^dwatlon  of  the 
Jury  upon  the  unestlon  of  j^hiturs  due  care. 

[1-7]  8.  Tin  tbiia  and  last  proposition,  and 
the  <me  apparmlly  upon  whkh  defendant 
most  atxoaHj  relies,  Is  that  of  idalntUTs  al- 
leged assumption  of  the  risk.  Assuming,  as 


we  think  we  must  for  the  purposes  ot  this 
appeal,  that  the  evidence  would  warrant  a 
finding  of  negligence  on  the  part  of  the  de- 
fendant in  telling  to  provide  plalntlfl  a  rea- 
sonably safe  place  to  work,  then  the  risk 
arising  therefrom  was  not  one  which  plain- 
tiff undertook  in  entering  the  defendant's 
employment  Martin  v.  Electric  Light  Co., 
181  Iowa,  784,  106  N.  W.  35».  If  he  is  to  be 
held  as  assnming  the  risk  of  defendant's 
uegllgence  as  at  common  law,  it  most  be  be- 
cause he  knew  and  appreciated  the  danger, 
or  as  a  reasonable  person  in  possession  of 
his  facnltles  ought  to  have  known  and  ap- 
preciated It,  yet  chose  to  remain  in  tbe  dan- 
gerous service.  The  reasons  stated  In  the 
last  paragraph  why  we  cannot  hold  the  plain- 
tiff guilty  of  n^lgence,  as  a  matter  of  law, 
are  equally  applicable  to  the  claim  that  he 
annmed  tlie  risk  ct  the  danger  arising  from 
the  d^endant^B  negligence.  The  risks  which 
a  servant  assumes  as  incident  to  his  employ- 
ment are  such  as  remain  or  attach  to  the 
service  after  tbe  master  has  ^schacsed  tbe 
magisterial  duties  which  the  law  Imposes 
upon  him,  and  anumg  these  dtttlea,  as  we 
have  noted,  is  the  furnishing  of  a  reasonably 
safe  place  to  work. 

But  there  Is  a  still  more  insurmountable 
obstacle  to  the  assertion  of  this  defense^  A 
recent  statute  which  had  gone  into  effect 
prior  to  the  date  of  plalntltTs  Injury  j^o- 
vldes  as  follows:  "That  in  all  cases  where 
the  property,  works,  machinery  or  appliances 
of  an  employer  are  defective,  or  out  of  re- 
pair, and  vfbere  it  is  the  duty  of  the  employ- 
er, from  the  character  of  the  place,  work, 
machinery  or  appliances  to  furnish  reason- 
ably safe  machinery,  apidlances  or  place  to 
work,  tbe  employe  shall  not  be  deemed  to 
have  assumed  tbe  risk  by  continuing  in  tbe 
prosecntion  of  tbe  work,  growing  out  of  any 
defect  as  aforesaid,  of  which  tbe  employe 
may  have  had  knowledge  wben  tbe  employer 
bad  knowledge  of  such  detect,  exeept  when 
In  the  osual  and  ordinary  coarse  of  his  esa- 
ployment  It  Is  the  daty  of  such  onployti  to 
make  tbe  repairs,  or  remedy  the  defects. 
Nor  shall  tbe  employs  under  sudi  conditions 
be  deemed  to  have  waived  the  negllgmce,  if 
any,  unless  the  danger  be  Imminent  and  to 
each  extent  that  a  reasonably  prndent  per- 
son would  not  have  continued  in  tbe  pnoe- 
catlon  of  the  work;  bat  this  statute  shall 
not  be  construed  so  as  to  include  such  risks 
as  ate  Incident  to  tlie  employment  And  no 
contract  which  restricts  liability  hereundw 
BhaU  be  legal  or  binding."  Acts  of  33d  Gen. 
Assembly,  c.  219.  Appellee  avoids  the  efled; 
of  this  statute  by  saying  that  it  evidently 
baa  no  an^llcatlon  to  this  case  because  tiie 
risk  of  tbe  danger  from  which  plaintiff  suf- 
fered was  one  incident  to  his  employment 
and  is  therefore  ocpressly  excepted  In  tbe 
language  of  the  statute  Itself.  In  support  of 
this  claim,  counsel  say:  Tbe  entir  was 
ndther  defective  nor  out  ot  repair.  It  was 
In  identically  tbe  same  condition  ia  irtilch 
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it  liad  been  placed  wbeo  tmllt  The  low 
tlmben,  it  any  there  were,  and  the  all^^ 
narrowness  ot  the  entry,  bad  existed  from 
the  mom^t  the  entry  was  first  driven.  These 
conditions  were  not  Inherently  dangerous; 
they  did  not  constitute  a  want  of  repair; 
they  were  not  in  themselves  defective;  th^ 
had  not  relapeed  or  deteriorated  from  a  pre- 
vious better  condition  Into  the  condition  of 
whi<^  complaint  Is  made.  The  entry  was 
therefore  neither  defective  nor  oat  of  reiMilr. 
On  the  other  hand,  any  man  five  feet  or  over 
In  height,  riding  the  diain,  as  the  plaintifT 
was,  was  bound  to  get  his  head  bumped  If 
he  stratghtened  up.  The  vein  of  coal  vras  not 
tbldc  enough  to  admit  of  the  entry  being 
made  higher.  There  are  many  vlens  in  this 
state  which  are  being  worked  which  are  less 
than  three  feet  In  thl(^ess.  Entries  In  the 
same  mine  vary  in  height.  Obviously  no 
entry  could  be  put  through  them  high  oiough 
to  satisfy  the  plainttlTs  demands."  Here 
then,  was  a  condition  necessarily  incident  to 
the  conduct  of  the  buaineBs.  Any  one  who 
■entered  the  employment  of  the  dtfendant 
xnmpany  was  necessarily  exposed  to  injury 
from  accident  in  case  his  head  or  body  by 
any  means  came  forcibly  In  contact  with 
the  roof  of  the  entry  and  the  roof  timbers. 
Surely,  then,  this  is  the  sort  of  a  situation 
which  is  meant  by  the  latter  clause  of  the 
statute,  which  says:  "But  this  statute  should 
not  be  construed  so  as  to  Include  such  risks 
as  are  Incident  to  the  employment"  We  ap- 
prehend that  what  the  statute  means,  taken 
as  a  whole,  is  that  when  the  "property,  works, 
machinery,  or  appliance"  of  an  employer 
are  inherently  sound  and  not  out  of  repair, 
and  not  inheroitly  dangerous,  and  the  dan- 
gers, if  any,  which  are  Incident  to  their  use, 
or  being  in  contact  with  them,  are  open  and 
obvious,  or,  if  not  open  and  obvious,  are 
properly  explained  to  Che  servant,  then  such 
risks  are  "incident  to  the  employment,"  and 
hence  are  not  assumed.  The  only  conceiv- 
able exception  to  tbe  foregoing  Interpretation 
of  the  statute  would  arise  in  the  case  where 
"property,  works,  machinery,  or  appliances" 
were  of  such  an  inherently  dangerous  charac- 
ter as  that  no-  ordinarily  prudent  person 
would  maintain  or  operate  them. 

We  have  quoted  the  foregoing  from  the 
brief  for  the  appellee  in  order  that  we  may 

<do  no  injustice  to  the  views  of  counsel  by 
any  attempt  to  abbreviate  them.  To  uphold 
the  points  so  made  would  be  to  rewrite  the 
law  of  master  and  servant  and  establish 

^doctrines  which  In  our  view  have  never  yet 
found  judicial  approval  anywher&  More- 
over, it  assumes  as  fact  many  matters  of 
\^ich  there  Is  no  evidence  in  the  record. 
The  fact,  if  It  be  such,  that  tbe  entry  wlien 
the  plalntift  went  to  work  was  in  the  pre- 
cise condition  in  which  It  was  originally 
constructed  Is  no  answer  to  plaintUTs  claim. 
There  may  be  negligence  or  want  of  reason- 
able care  in  constructing  the  place  where  the 

.servant  is  required  to  work,  and.  U  ao,  it 


is  universally  held,  both  upon  precedent 
and  upon  principle,  that  liability  is  createfl 
where  such  f&ul^  construction  oocasloiis  in- 
jury to  the  servant  without  fault  upon  his 
part  Where  such  fact  exists,  wa  find  no 
authority  holdli:^  that  the  risk  so  created 
Is  one  of  the  incidental  hazards  which  tbe 
servant  accepts  In  entering  the  master's  em- 
lAoyment  In  entering  such  service,  tbe 
servant  may  rightfully  assume  that  the  mas- 
ter has  done  his  duty,  and  that  he  wiU  be 
eqwsed  to  no  dai^ers  which  are  not  ordi- 
narily and  naturally  Incid^t  to  work  oi 
that  nature.  Bryce  v.  Kallroad  Co.,  lOS 
Iowa,  066,  72  a.  W.  780;  Spevack  v.  Coal 
Co..  152  Iowa,  90,  131  N.  W.  663;  Taylor  v. 
Ballroad  Co.,  112  Iowa,  167,  83  N.  W.  S02; 
Crown  Coal  Co.  t.  Hiles,  43  UL  App.  310; 
Poll  V.  Coal  Co.,  149  Iowa,  10*.  127  N.  W. 
1106,  33  L.  B.  A.  (N.  8.)  646;  Fhik  v.  Ice 
Co..  84  Iowa,  321,  61  N.  W.  155;  HosgroTe 
V.  Coal  Co.,  110  Iowa,  169,  81  N.  W.  227. 

There  Is  nothing  In  the  record  to  Indicate 
that  the  existence  of  tbe  two  low  hanging 
cross  timbers  arose  from  any  engineering 
necessity.   The  fact  that  the  cpal  vehi  was 
of  no  great  thickness  does  not  of  itself  in- 
dicate any  such  need.   It  is  a  fact  of  sucii 
frequent  exposition  and  mention  In  coal  min- 
ing cases  we  may  treat  it  as  a  matter  ot 
common  knowledge  that  the  height  of 
tries  through  which  cars  are  oponted  Is  not 
limited  by  the  thickness  of  the  coal  vein, 
and  that  the  required  h^^t  for  tbe  pur- 
poses of  practical  operation  is  oft^  ob- 
tained either  by  taking  down  rock  from  tlM 
roof  above  or  by  taking  up  the  floor  or  bot- 
tom from  beneath  sufUdently  for  the  desired 
purpose.   If  conditions  are  sometimes  found 
In  which  this  cannot  be  done,  they  are  not 
shown  to  have  existed  at  the  time  and  pUce 
under  Inquiry.    It  was  not  thcai  a  condition 
necessarily  Incident  to  the  pr<H>er  or  reason- 
able operation  of  tbe  mine,  and  the  risk  or 
it  did  not  atta<^,  as  a  matter  of  law,  to  the 
plaintiff's  service.   We  are  not  sure  that  we 
fully   comprehend  the  point  of  counsti's 
proposition  that  the  conditlonB  complained 
of  In  this  entry  were  not  "inherently"  dan- 
gerous or  unsound.    It  Is  true  nothing  ap- 
pears to  indicate  any  decay  or  weakness  tn 
tbe  timbering  rendering  it  liable  to  tall  upon 
tbe  driver,  but  these  pieces  did  so  encroach 
upon  the  open  way,  which  was  small  at  best 
as  to  make  them  a  continual  threat  of  in- 
Jury  to  one  driving  undw  them.    Such  a 
stmcture,  we  think,  may  very  properly  be 
called  inherently  dangerous;  and,  not  being 
a  risk  whicSi  was  necessarily  Incident  to  the 
plaintiff's  employment,  It  does  not  fall  with- 
in the  exertion  to  the  statute  npon  which 
deffflidant  relies.  Nor  can  we  assume  to  en- 
large that  ffiKeptlon  by  so  construing  the 
statute  as  to  confine  Its  api^catlon  to  cases 
where,  to  use  the  language  of  counsel,  "the 
property,  works,  machine,  or  appliances 
have  by  use  or  neglect  become  defective  and 
oat  of  lepalr."   U  to  BOffldeitt  la  this  re- 
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spect  to  say  tbat  sw^  Is  not  tbe  language  of 
the  act,  nor  Is  there  to  be  found  therein  any 
word,  ^rase,  or  sentence  indicating  a  legis- 
lative purpose  to  thus  narrow  or  restrict  Its 
meaning.  In  express  words  It  relates  to  the 
property,  works,  machinery,  or  appliances  of 
■the  employer  which  are  defective  or  out  of 
■repair  In  cases  where  it  Is  the  dnt^  of  the 
-employer  to  fumlsb  a  reasonably  safe  place 
■to  work.  The  employer's  dut7,  as  we  have 
seen.  Is  first  to  provide  a  safe  place  to  work, 
and  then  to  maintain  It  in  reasonable  repair 
for  the  protection  of  the  employe.  A  d^ect 
in  such  place  may  arise  from  n^Iect  of  ei- 
tlier  duty,  and  the  statute  in  clear  terms  is 
.made  applicable  to  both.  The  case  as  pre- 
sented in  the  record  comes  within  the  opera- 
'tlon  of  the  statute,  and  should  have  been 
-submitted  to  the  Jury. 

For  the  reasons  stated,  a  new  trial  must 
be  ordered.  The  judgment  appealed  from 
will  be  reversed,  and  cause  remanded  for 
further  proceedings  in  harmony  with  tbe 
riews  ^pressed  In  this  opinion. 

Beversed. 


CITY  OF  OOITNCIL  BLUFFS  T.  ILLINOIS 
GENT.  B.  GO.  et  aL 
(Supreme  Court  «f  Iowa.   Dec.  10,  1912.) 

1.  Batlboads  ii  243*)— Gates  at  Cbossino — 
Obdiivahcb— VAUsirr. 

"Where  an  ordinance  requiring  a  railroad 
company  to  erect  and  operate  suitable  gates  at 
a  certain  crossing  at  all  hours  did  not  impose 
an  unreasonable  burden  as  a  whole,  it  was  not 
invalid,  though  no  street  cars  were  ordinarily 
-operated  over  such  street  from  2  a.  m.  till 
4:27  a.  m.,  and  there  were  ordinarily  no  foot 
travelers  thereon  at  sach  time. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f|  TM,  757;  Dec.  Dig.  fi  243.*] 

2.  Baiiaoads  (I  243*)— BjEonuTiON— Oates 
AX  SUBBX  CKOBsama, 

A.  dtf  ordinance  reqolrfng  gates  at  a  street 
orossing  of  a  railroad  and  an  interurban  rail- 
way was  authorized  by  Code,  |  769,  aathorizing 
cities  to  compel  ralboad  compaoies  to  erect 
and  maintain  gates  upon  public  streets  at  rail- 
road crossings,  and  Code  Supp.  1007.  {  2033c 
providing  that  any  interurban  railways  within 
a  city  are  street  railways  and  subject  to  the 
same  laws,  and  was  nat  incobaistent  with  Code 
Supp.  1007.  SS  2(ma,  2033b,  regulating  the 
method  of  crossing  at  intersections  of  steam 
and  Interurban  electric  railways;  the  latter 
statute  not  ivplying  to  croBalngB  within  dty 
limits. 

[Ed.  Note.— For  oOier  caaeB,  sea  Ballroads, 
C^nt.  Dig.  H  754.  757;  Dec;  Dig.  |  243.*] 

3.  CONSTITtmONAL  Law  (|  241*)— Bailkoad 
BEODLATIOir  —  DttCBUaHATIOir  ~  OBDt- 
HANCZ8. 

An  ordtnaaoe  requiring  railroad  companies 
owning  or  operating  tracks  at  a  street  crossing 
at  the  intersection  of  a  railroad  with  an  electric 
railway  to  maintain  gates  at  such  place  applied 
to  either  a  corporation  or  an  Individual  oper- 
adi^  a  raUroad  over  such  crossings,  and  was 
not  objectionable  as  discriminating  in  favor  of 
natural  persons  against  corporations. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional law,  Gent  Dig.  U  700,  701;  Dee.  Dig.  | 
241.*] 


4.  Mandaicus    (S  15*)— Defenses— Coiou- 

ANCE  Wim  ObDINANCE— RUUtOADS. 

In  mandamus  to  compel  a  railroad  com- 

fiany  to  comply  with  an  ordinance  requiring  the 
ostallatlon  of  gates  parallel  with  its  track  at 
a  street  crossing  at  the  intersection  of  the  rail- 
road and  an  interurban  railmy,  it  is  no  defense 
that  the  ordinance  also  requires  the  Interurban 
road  to  maintain  other  gates  at  such  crosring, 
and  it  has  not  complied  therewith. 

[Dd.  Note.—For  other  cases,  see  Mandamus, 
Cent  Dig.  U  47,  49;  Dec.  Dig.  S  I5-*3 

6.  Baxiaoadb  (I  243*)— OwiNAHOB  — Ooir- 
nBvones. 

An  ordinance  requiring  gates  at  a  street 
crossing  at  the  Intersection  or  a  railroad  with 
an  electric  line  to  protect  and  warn  the  travel- 
iOf  public  by  doiing  same  as  the  circom- 
stances  should  require  did  not  require  a  watch- 
man, as  distingoished  from  an  operator  of  the 
gates. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  U  754.  757;  Dec  Dig.  S  24a*] 

Q.  MuNiciPAi.  CoBPoaA-noNS  (1  112*)— Oboi- 
nAKCx—VAUDiTT— Subject  fiimTixo. 
An  ordinance  entitled,  **An  ordinance 
amending  Ordinance  No.  376,  to  compel  the 
erection  and  operation  of  BDltable  gates,  etc.. 
and  repeating  ordinances  in  conflict  therewith.' 
and  in  its  text  requiring  railroad  companies 
owning  or  operating  tracks  at  a  certain  street 
crossing  to  erect  and  operate  gates  and  pro- 
viding when  it  should  go  into  effect  and  repeal- 
ing ordinance  No.-  376.  and  complying  with 
Code,  S  381,  providing  that  no  ordinance  shall 
be  amended  unless  the  new  ordinance  contain 
the  entire  ordinance  amended  and  the  former 
ordinance  be  repealed,  was  not  objectionable  as 
embracing  more  than  one  subject  and  distinct 
matters  not  covered  tqr  tiie  titie. 

[Ed.  Note.-~For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  U  20&-2G2 ;  Dec.  Dig. 
I  112.*]  . 

7.  Mandauub  (I  132*)— Grounds. 

Mandamus  will  lie  to  compel  a  railroad 
company  to  comply  with  a  valid  city  ordinance 
requiring  it  to  Install  and  operate  gates  at  a 
street  interBecti<ttL 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  SS  266.  267;  Dec  Dig.  i  132.*] 

Appeal  from  District  Court.  Pottawattamie 
County;  A.  B.  Thomdl,  Judge. 

Action  in  mandamus  to  compel  defendants 
to  install  and  operate  gates  at  a  street  In- 
tersection. Judgment  for  plaintiff.  Defend- 
ants appeal.  Affirmed. 

Kelleber  &  O'Connor,  of  Ft  Dodge,  Tlnley 
&  Mitchell,  of  Council  Bluffs,  and  Helsell  & 
Helsell.  of  Ft  Dodge,  for  appellants,  a  P. 
Kimball  and  D.  £.  Stuart,  both  of  Ct>ancll 
Bluffs,  for  aMKllee. 

SHEBWIN,  J.  ATenue  A,  In  the  dty  of 
Ooondl  BluffiB,  runs  east  and  west,  and 
Blgbteenth  street  Is  a  north  and  south 
street  crossing  Avenue  A.  The  railway 
tradu  of  the  appellants  run  north  and  south 
on  Eighteenth  street  crossing  Avenue  A. 
Tlie  main  line  of  the  Omaha  ft  Council  Bluffs 
Street  Ballway  between  Council  Bluffs  and 
Omaha  la  a  donble-tradced  road  running  <m 
Avenue  A.  and  ciossee  appellants*  trade  at 
Eighteenth  street.  The  appellants  maintain 
swltdi  trades  both  north  and  south  of  Av- 
enue A  and  near  thereto.  The  street  railway 
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has  ft  large  passenger  business  between  Conn- 
L-ll  Bluffs  ond  Omaha,  and  runs  Its  cars  over 
the  crossing  In  question,  In  Its  ordinary  op- 
eration, from  4:27  a.  ni,  until  2  a.  m.,  and 
:it  the  time  of  the  trial  It  w&s  operating  a 
nine  minute  schedule  with  double  service 
during  rush  hours  In  the  morning  and  even- 
ing. Id  the  regular  service,  aside  from  ex- 
tras, there  were  about  252  cars  crossing  this 
Intersection  daily,  and,  in  addition  thereto, 
there  were  34  extras  morning  and  evening. 
There  are  no  sidewalks  on  Avenue  A  at  this 
point,  nor  is  the  avenue  used  to  any  extent 
by  vehicles  other  than  the  street  cars.  Some 
distance  west  of  this  Intersection  there  are 
many  residences,  and  the  record  shows  that 
there  Is  considerable  travel  by  foot  along 
the  street  car  trac^  orer  and  west  of  this 
intersection.  Bat  it  may  fairly  be  said  that 
the  purpose  of  the  city  in  requiring  the  ap- 
pellants to  establish  and  operate  gates  at 
this  point  was  to  protect  the  great  number  of 
people  who  use  the  street  cars  crossing  appel- 
lants' track.  In  December,  1907,  the  plalotlfl 
city  passed  an  ordinance,  known  as  No.  376* 
whldi  was  entitled  as  follows:  "An  ordi* 
nance  to  compel  rallrwd  companies  to  erect, 
construct,  maintain  and '  operate  snltable 
gates  upon  certain  public  streets  at  railroad 
eroBsings  and  ^vriding  regulations  tliere- 
for." 

[1]  On  the  10th  day  of  Febmary*  1906.  the 
city  passed  an  todinance  that  was  ^titled 
as  follows:  "An  ordinance  amending  an  Or- 
dinance No.  876,  to  compel  railroad  com- 
panies to  erect,  oonstmc^  maintain  and  op- 
wate  aaitablft  gates  upon  certain  public 
streets  at  railroad  crossings  and  iworlding  reg- 
ulations therefor,  and  repealing  ordinances 
In  conflict  tberewith."  This  last  ordinance 
required  railroad  companies  owning  or  oper- 
ating tra<ft8  "at  the  Jntersecticoi  of  Avenue 
A  on  IStb  street  *  *  *  to  at  once  erect, 
conatruct  and  maintain,  without  expense  to 
the  city,  on  both  sides  of  such  tracks  and 
right  of  way  where  the  same  cross  and  In- 
tersect said  streets,  snltable  gates  oprntted 
by  hand,  or  other  power,  to  protect  and  warn 
the  travellug  public  by  closing  same  during 
the  passage  of  trains  or  when  the  cars,  en- 
gines or  trains  are  about  to  pass  upon  and 
over  said  streets  and  crossings."  This  or- 
dinance provided  that  It  should  be  In.  force 
-and  effect  from  and  after  Its  passage,  ap- 
proval, and  publication,  and  It  also  required 
a  copy  of  the  same  to  t>e  served  upon  each 
of  the  companies  ownii^  or  operating  the 
said  railways  crossing  said  streets.  This 
ordinance  repealed  Ordinance  No.  376.  It 
\taB  approved  February  14,  1908,  and  was 
duly  published,  and  a  copy  thereof  served  on 
both  of  the  defendants  herein  on  the  2d  day 
of  March,  1908.  The  defendants  have  con- 
sistently refused  to  comply  with  this  or- 
dinance. The  first  of  the  appellants'  conten- 
tions meriting  our  attention  is  their  claim 
I  hat  the  ordinance  la  unreasonable  and  void. 


because  appellants  are  required  to  operate 
the  gates  at  all  hours  of  the  day  and  every 
day  In  the  year.  The  only  basis  for  this 
claim  is  the  fact  aivearlng  In  the  record  that 
ordinarily  street  cars  are  not  operated  over 
this  crossing  between  the  hours  of  2  a.  m. 
and  4:27  a.  m.,  a  matter  of  about  2^  hours 
in  the  early  morning.  It  may  also  be  pre- 
sumed that  ordinarily  the  public  wUI  not 
use  this  street  for  a  footway  t>etween  the 
hours  mentioned,  but  the  fact  remains  that 
exigencies  may  require  the  use  of  the  street 
cars  during  the  time  in  question,  and  that 
the  street  may  be  used  at  all  hours  of  the 
night  by  foot  travelers.  An  ordinance  will 
nofi  be  held  void  because  nnreasonable,  un- 
less it  clearly  appears  that  It  imposes  an  un- 
reasonable burden  as  a  whole.  While  it  may 
be  that  public  Interests  would  be  fairly  well 
subserved  without  the  service  during  the  2H 
hours  in  controversy,  we  cannot  say  that  tite 
city  lias  BO  abused  Its  discretionary  power 
In  the  matter  as  to  require  us  to  Interfere 
by  dedaring  the  ordinances  void  for  unrea- 
sonableness. The  authorities  relied  on  by  ap- 
pdlants  are  not  controlling,  becauae  tbe  facts 
upon  which  they  are  based  are  not  similar 
to  tlia  tBxtB  han. 

[1]  2,  AKMUants  farther  contend  that  tbe 
ordinance  Is  Told  because  Inctmslstrat  with 
the  state  statute  regulatlnK  the  metbod  of 
crossIiuF  at  Intersections  of  steam  and  Inta- 
niban  dectrlc  railways.  It  Is  Tcry  donbtf ol 
whether  this  Une  of  street  railway,  extoid- 
ing  only  from  Gonndl  Blnfb  to  Omaha,  Neb., 
and  exdnaively  within  the  corporate  limits 
of  both  dties,  Is  an  Interurban  railway  with- 
in the  meaniiv  of  Code  Supplement,  ft  2033a. 
2033b.  But,  however  that  may  b^  we  are 
confident  tbat  ttiere  Is  no  ocmfllct  betwem 
the  ordinance  and  the  state  statute^  because 
of  tbe  express  power  givoi  to  cities  of  this 
class  by  section  769  of  tbe  Code,  and  because 
of  section  2033c,  Code  Supplement  Sectlun 
769  expressly  authorizes  cities  of  this  clais^ 
to  compel  railroad  companies  to  erect  and 
maintain  gates  upon  public  streets  at  rail- 
road crossings,  and  section  2033c  provides  as 
follows:  "Any  Interurban  railway  shall  with- 
in the  corx>orate  limits  of  any  city  or  town, 
or  of  any  city  acting  under  a  special  diarter, 
upon  sudi  streeto  as  It  shall  use  for  trans- 
porting passengers,  mall,  baggage,  and  such 
parcels,  packages,  and  freight  as  it  may  car- 
ry In  its  passenger  or  combination  baggage 
cars  only  be  deemed  a  street  railway,  and 
be  subject  to  the  laws  govemli^;  street  rail- 
ways." The  state  statute  was  evidaitly  in- 
tended to  regulate  crossings  outelde  of  cities, 
and  not  to  Interfere  with  the  authority  of 
dtlee  within  their  limits,  and  such  construc- 
tion gives  force  and  effect  to  all  of  the  stat- 
utes on  the  subject,  while  no  other  construc- 
tion would  do  so.  Furthermore,  it  is  not 
solely  a  question  of  the  crossing  of  two 
railroads.  The  matter  of  a  public  street  Is 
involved*  and,  to  some  extent  at  least.  Um 
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protection  of  tbe  public  not  using  the  street 
railway. 

[3]  3.  Tbe  appellants'  daim  that  the  ordi- 
nance la  void  because  U  discriminates  In 
favor  of  natural  persons  and  against  cor- 
Iiorations  is  hypercritical  in  the  extreme. 
There  Is  not  a  sliadow  of  merit  in  the  posi- 
tion so  far  as  this  case  la  concerned,  because 
the  ordinance  requires  the  establishment  of 
a  gate  at  this  particular  point,  and  this 
would  compel  either  a  corporation  or  an  In- 
dlvldnal  operating  a  railroad  OTer  the  cross- 
ing to  maintain  such  gates. 

[4]  4.  It  is  said  that  tbe  language  of  the 
ordinance  requires  gates  to  be  maintained 
by  tbe  intemrban  railway  equally  with  tbe 
steam  railroad  at  the  same  Intersection.  If 
It  be  conceded  for  the  purpose  of  aigumoit 
tliat  the  street  railway  is  properly  an  In- 
ttfurban  road,  the  a^rdlants  need  not  be 
coDoemed  with  the  lequiremwts  of  the  or* 
dinance  beyond  Its  own  alfalrs.  if  it  was 
the  Intention  of  tbe  cUy  to  hare  both  streets 
fpmr^  1^  gates,  it  can  attend  to  the  matter 
Itself. 

[i]  5.  The  ordinance  does  not  require  a 
watchman,  as  dlstlngulslied  from  an  opera- 
tor of  the  gates,  and  is  clearly  wlttaln  the 
power  of  the  dty. 

[■]  6.  It  is  farther  contKided  that  tbe  oi^ 
dlnance  is  void  because  "it  embraces  more 
than  one  subject  and  distinct  matters  not 
covered  by  the  title.'*  There  Is  nothing  in 
the  p(dnL  An  examination  of  the  title  there- 
to, In  connection  with  the  title  to  Ordinance 
Xo.  376,  leaves  no  room  for  doubt  on  this 
subject,  and  everything  enacted  In  tbe  or- 
dinance la  distinctly  referred  to  In  the  title. 
The  ordinance  In  question  was  In  form  in 
accordance  with  section  681  of  the  Oode. 
which  provides  that  "no  ordinance  or  section 
thereof  shall  he  revised  or  amended  unless 
the  new  ordinance  c<mtaln  the  entire  ordi- 
nance or  section  revised  or  amended,  and  the 
former  ordinance  or  section  shall  be  re- 
pealed." 

T7]  7.  Mandamus  is  tbe  proper  remedy  here. 
Swlnney  v.  C.  B.  ft  P.  By.  Go.,  128  Iowa, 
219.  98  N.  W.  6ft5. 

One  or  two  other  complaints  are  made  by 
appellants,  but  they  are  not  of  8ufflci»it 
moment  to  require  specific  mention. 

The  judgment  Is  affirmed. 

Affirmed. 


LGR      nEDKRMAN  et  aL 

(Snpreuie  Court  of  Iowa.    Dec.  11,  1912.) 

1.  Trial  (jj  96*)— Receptton  or  Evidxkob— 
OB.TEmoNa— Evidence  Paiitia-  Admissible. 
Where,  in  s  civil  damage  action  for  nelling 
or  giving  mtoxlcating  liquor  to  plaintiff's  dp- 
ceased  father,  the  mother  as  a  witness  was  ask- 
ed whether  the  father  was  a  strong  and  robust 
or  a  delicate  man,  and,  over  objection  for  im- 
materiality, answered  that  he  was  a  strooR  and 
healthy  man,  and  added,  over  a  similar  objec- 


tion, "he  was  very  pleasant  around  the  house," 
defendant's  motion  to  strike  out  the  entire  an- 
swer  was  properly  overruled,  since  the  portion 
that  he  was  a  strong  and  healthy  man  was  com- 
petent on  the  extent  of  plaintiff's  loss  of  sup- 
port by  the  father's  death. 

[Ed.  Note.— For  other  case,  see  Trial;  Oeat. 
Dig.  I  248;  Dec.  Dig.  {  96.*] 

2.  INTOXICATINO  LiQUOBS  (I  809*)— CiVIL 
DAUAOES—ADUISSIBILrry— MATEBIAI.ITT. 

In  a  civil  damage  action,  the  court  did  not 
err  in  sastaiulng  an  objection  for  immateriality 
to  a  question  aaked  of  a  witness  as  to  what 
he  knew  concerning  plaintiff's  father  being  a 
bootlegger,  in  the  absence  of  any  preliminary 
showing  that  what  the  witness  knew  would 
have  an;  bearing  on  tbe  father's  occupation, 
or  to  show  what  kind  of  a  man  he  was. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ij^oors,  Cent  Dig.  H  444-448;   Dec  Dig.  I 

8.  INTOXIOATIHO  LiqvoBs  <i  308*)— Wbonq- 
FUL  SAif— Civil  DAHAOBa—STATOTBS— Ex- 
tent or  Paoop. 

Under  a  statute  giving  every  child  injured 
In  Us  means  of  support  Iv  any  intoxicated  per- 
son, or  in  consequence  of  the  intoxication,  ha- 
bitual or  otherwise,  of  any  porson,  a  right  of 
action  against  any  person  who  by  selliug  or 
giving  intoxicating  liquor  contrary  to  law  shall 
cause  sndi  Intoxication  for  all  damages  actually 
sustained  as  well  as  exemplary  Aamagoa,  It 
need  only  be  proved  that  the  Injury  was  caused 
by  an  intoxicated  per!H>n,  witbout  proof  that 
the  injury  was  in  consequence  of  the  intoxi- 
cation. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  |  44S;  Dec  Dig.  |  308.*] 

4.  Apde&l  and  Erbob  (I  1064*)— InSTRUC* 
TIO  S»— PREJ  U  DICE. 

In  a  civil  damage  action  by  a  minor  al- 
leged to  have  been  injured  in  his  means  of  sup- 
port by  the  death  of  his  father  while  intoxi- 
cated from  liquor  given  or  sold  to  him  by  de- 
fendant, instructions  requiring  that  plaintiff 
prove  that  he  was  injured  in  his  means  of  sup- 
port "in  consequence  of  such  intoxication,"  ei- 
ther of  himself  or  of  another,  in  whose  com- 
pany be  was  when  killed,  were  not  prejudicial 
to  riefendant,  but  only  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4219,  4221-4:l:i4;  Dec. 
Dig.  %  1064.*1 

5.  Intoxicating  Liquobs  (f  309*)  —  Civii- 
Dauaob  Law— Loss  of  Sufpobt— Evidence 
—Habits  of  Deceased. 

Where  a  minor  sued  defendant  for  loss  of 
support  because  of  the  death  of  his  father 
while  intoxicated  from  liquor  sold  or  given  to 
him  by  defendant,  evidence  of  the  habits  of 

filaintiff's  father  as  to  indulgence  in  intoxicit- 
ng  liquors,  and  that  he  was  a  drunkard,  while 
not  a  defense,  was  admissible  in  determining 
the  amount  of  plaintiff's  loss. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  {8  444-448;  Dec.  Dig.  -f 
309.*] 

Appeal  from  District  Court,  Crawford 
County;   Z.  A.  Church,  Judge. 

Action  for  damages  resulted  in  a  judg- 
ment against  defendant,  from  which  he  ap- 
peals. Reversed. 

Connor  &  Lally,  of  Denlson,  for  appellant. 
Shaw,  Sims  ft  Kuehnle,  of  Denlson,  tor  ap> 
pellee. 

LADD,  J.  The  plaintiff  Is  a  minor  son  of 
Arnold  Lee,  deceased,  and  sued  by  his  motb- 
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er,  ai  next  friend,  for  loss  In  bis  means  of 
support  The  defendant  operated  a  saloon 
at  Arlon,  and  was  alleged  In  tbe  first  coont 
of  tbe  petition  to  bave  sold  or  given  intoxi- 
cating liquors  to  said  Arnold  Lee  on  August 
3,  ldd&,  who  drank  the  same,  and  that  said 
l^ors  so  sold  or  given  caused  or  contribut- 
ed to  bis  Intoxication,  and  tbat  while  on  the 
way  tvom  Arlon  to  Dow  City,  when  so  intox- 
icated, ha  fell  or  was  thrown  from  the  wagon 
In  which  be  was  riding  by  reason  of  the 
team  becoming  frightened  by  the  shouting 
and  ballooing  of  said  Lee  and  one  Shaffer, 
and  was  thereby  killed.  In  the  second  count 
of  the  petition  it  is  alleged  tbat  defendant 
sold  or  gave  to  one  Shaffer  a  pony  keg  of 
^leer  and  put  a  spigot  In  it;  that  this  was  put  in 
Shaffer's  wagon ;  that  Lee  accompanied  Shaf- 
fer from  Arion  to  Dow  City ;  and  that  Shaf- 
fer l>ecame  Intoxicated  on  the  way  from 
drinking  beer  from  said  keg,  and  when  pear 
Arlon,  and  while  so  intoxicated,  by  shouting 
and  hallooing,  frightened  bis  team,  caused  It 
to'  lunge  forward  and  start  to  run  away,  and 
thereby  Lee  was  thrown  from  the  wagon  and 
killed.  The  defense  interposed  was  a  general 
denial.  Appellant  has  assigned  only  68  er- 
rors, 37  of  which  are  argued.  Such  as  seem 
of  sufficient  gravity  to  require  It  will  be  con- 
sidered. 

[1]  1.  The  mother  of  deceased,  after  testi- 
fying that  he  was  29  years  old  past,  and 
that  she  bad  seen  bim  in  the  afternoon  ih*!- 
or  to  his  death,  was  asked:  "Was  be  a 
strong,  robust,  or  very  delicate  man?"  And, 
over  objection  as  immaterial,  answered: 
"7es,  sir;  he  was  a  strong,  healthy  man,  and 
[over  same  objection]  be  was  very  pleasant 
around  the  house."  Tbe  defendant  moved  to 
strike  out  the  answer  because  Immaterial. 
The  motion  was  overruled.  Defendants  ar- 
gue tbat  the  last  clause  of  tbe  answer  should 
have  been  excluded,  but,  as  tbe  motion  was 
to  strike  tbe  entire  answer,  that  point  was 
not  saved.  Defendant's  condition  was  mate- 
rial as  bearing  on  the  extent  of  plaintiff's 
loss  of  support,  and,  as  part  was  material, 
tbe  motion  to  strike  out  the  entire  answer 
was  rightly  overruled. 

[2]  2.  Another  witness,  George  Dell,  after 
testifying  that  he  tiad  resided  in  Union  town- 
ship, Crawford  county,  for  40  years,  and  bad 
seen  Lee  about  an  hour  before  be  left  Arion, 
and  also  when  he  was  about  half  way  be- 
tween Arlon  and  Dow  City,  and  did  not  re- 
gard bim  as  intoxicated,  was  asked:  "What 
do  you  know  about  Mr.  Xee  b^ng  a  boot- 
l^ger?"  An  objection  as  Immaterial  and 
Incompetent  was  sustained.  Whether  what 
tbe  witness  knew  would  have  had  any  bear- 
ing in  ascertaining  tbe  kind  of  a  man  decos- 
ed  was  or  fala  occupation  tbe  court  bad  no 
means  of  knowing,  and,  in  the  absoice  of 
any  preliminary  showing,  there  was  no  er- 
ror In  tbe  ruling. 

8.  Sxceptlon  is  takai  to  several  of  the  in- 
structions given  and  refusal  of  those  request- 


ed. All  of  the  latter  in  so  far  u  correctly 
stating  the  law  were  embodied  In  or  negativ- 
ed by  those  given.  Most  of  the  latter  were 
recy  short,  and,  of  course,  could  not  for  tbis 
reason  be  very  comprehensive,  but  we  tbink 
the  law  fair^  stated  In  the  charge  as  a 
whcde  except  In  the  instructions  hereafter 
crltlcheed. 

[3]  In  the  thirteenth  Instruction  the  Jury 
was  told  that  It  was  only  necessary  "to  aihow 
that  the  accidoit  occurred  while  the  fatber 
was  In  fact  Intoxicated  by  the  use  of  intoxi- 
cating liquors  sold  or  glvoi  to  bim  1^  de* 
fendant  or  another  for  hlm,^  and  tbat  plain- 
tiff was  not  required  to  show  as  a  condition 
to  his  right  of  recovery  on  the  first  ooont 
ttuit  "the  father  would  not  hare  met  with  the- 
accident  resulting  in  his  death  had  the  de- 
fendant not  sold  or  given  him  tbe  liquor  In 
question."  The  exception  thereto  Is  based 
on  an  erroneous  Interpretation  of  tbe  stat- 
ute which  provides,  In  substance,  that  every 
child  who  is  injured  in  hla  means  of  support 
"by  any  Intoxicated  person,  or  in  consequence 
of  the  intoxication,  habitual  or  otherwise,  of 
any  person,"  has  a  right  of  action  against 
any  person,  who  by  selling  or  giving  con^ 
trary  to  law  shall  cause  Intoxication  of  sudi 
person  for  all  damages  actually  sustained 
as  well  as  exemplary  damages.  It  is  enough . 
that  tbe  Injury  was  by  an  Intoxicated  per- 
son, regardless  of  whether  it  would  have 
been  committed  by  him  If  sober.  In  other 
words,  if  by  an  intoxicated  person,  it  Is 
not  necessary  to  prove  that  the  injury  was 
In  consequence  of  intoxication.  Blstllne  v. 
Ney  Bros.,  134  Iowa,  172,  1X1  N.  W.  422,  13 
L.  R.  A.  (N.  S.)  1158,  13  Ann.  Cas.  196. 

[4]  The  nineteenth  instruction  was  Incon- 
sistent with  the  thirteenth,  In  tbat  it  was 
there  laid  down  that  plaintiff  most  have  been 
"injured  In  his  means  of  support  in  conse- 
quence of  such  intoxication."  This  error, 
however,  was  not  prejudicial  to  defendant, 
for  it  cast  on  the  plaintiff  the  additional  bur- 
den of  proving  that  the  Injury  by  an  intoxi- 
cated person  was  In  consequence  of  bis  Intox- 
ication, What  has  been  said  disposes  of  tbe 
criticisms  of  the  sixteenth  Instruction,  where 
the  jury  was  told  tbat  if  the  deceased  was  rid- 
ing with  Shaffer,  and  Shaffer  was  Intoxicated 
from  drinking  intoxicating  liquors  purdiased 
0^  procured  by  him  from  defendant,  and  while 
so  Intoxicated  "did,  by  shouting  and  hallooing, 
frights,  or  contribute  to  frightening  of,  tbe 
team  the  said  Shaffer  was  driving  at  tbe  tbn^ 
and  caused  tbe  said  team  to  start  or  Juinp^ 
and  by  reuon  thereof'  Lee  to  be  thrown 
or  fall  from  the  wagon  and  killed,  then  plain- 
tiff would  be  entitled  to  recover,  regardless 
of  whether  Lee  was  Intoxicated.  Tbe  criti- 
cism is  that  tbe  court  omitted  to  say  tbat 
the  shouting  and  hallooing  must  have  hea 
in  consequoice  of  Sliaffar's  Intoxication,  bnt 
this,  as  seen,  was  not  necessary.  If  while  In- 
toxicated be  frightened  tbe  team,  and  thaw- 
by  caused  Lee  to  fiiU  from  the  wagon,  tbe  de- 
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fendant  became  liable,  for  the  statnte  In 
e^pTess  words  declares  tbe  rigbt  of  recovery 
If  tbe  Injury  is  by  an  Intoxicated  person. 

Tbe  twenty-first  Instruction  snbmitted  the 
Issue  on  tbe  theory  contended  for,  lioweTer, 
and  In  the  twenty-second  the  jury  was  told, 
In  substance^  that,  unless  injury  to  means  of 
support  was  In  conaeanence  of  Intoxication, 
there  coold  be  no  recovery.  Appellant  has  no 
room  for  complaint  of  a  greater  burden  be- 
ing cast  on  plaintift  than  the  law  exacts.  We 
hare  called  attention  to  these  discrepancies 
that  they  may  be  avoided  on  another  trlaL 

[I]  4.  The  court  excluded  evidence  bearing 
on  defendant's  habits  of  economy,  and  In- 
stmcted  the  Jury  in  tbe  fifteenth  paragraph  of 
tbe  charge  as  follows:  'TThe  habitaof  tbeaald 
Arnold  Lee  as  to  Indnlgemce  In  tin  vse  of  In- 
toxlcatbc  Uanoxs,  or  tbe  fact  that  be  may 
have  beocnne  an  habitual  drunkard.  If  it  had 
bom  shown  la  evUtenc^  would  not  have  been 
material  In  detwmlnlng  the  plalntUTs  right 
to  a  veidiet  or  the  amount  ftmteof,  and  you 
are  not  pennltted  to  take  soch  matters  Into 
considmtlon,  for  the  reason  that  It  does  not 
follow  that  he  would  have  continued  as  such, 
or  that  he  would  have  met  his  death  at  the 
time  notwithstanding  tbe  sale  or  gift  by  the 
defoidant  to  him.  In  othw  words,  It  Is  no 
defeue  In  an  action  of  this  kind  whether 
the  fS&ther  was  In  tba  habit  of  drinking  U^ 
tie  or  mudi  of  Intoxicating  liqueurs,  or  what 
his  earnings  were,  or  bow  be  used  them  in  the 
support  of  his  wife  and  diOd."  An  instmc- 
tJtm  'to  take  into  consideration  the  habits  of 
deceased  as  to  spending  money  or  saving  the 
same,  amount  of  propwty  be  had  accumulat- 
ed and  owned  at  the  time  of  his  death,  his 
habits  as  to  spending  his  mon^  in  saloons, 
and  any  other  fact  and  circumstance  and 
evidence  which  will  aid  in  determining  Jiist 
what  the  plaintiff  suffered  in  bis  means  of 
support  by  the  death  of  his  father,"  was  re- 
fused. It  would  seem  that  no  argument  Is 
required  to  d«nonstrate  that  the  value  of  an 
infant's  means  of  support  lost  by  tbe  death 
of  his  father  n^ie^rily  depends  largely 
on  the  habits  of  that  father,  whether  eco- 
nomical, industrious,  and  sober  or  the  re- 
verse. The  means  of  support  to  be  expected 
from  one  in  tbe  habit  of  becoming  intoxicat- 
ed would  likely  be  much  less  than  were  be  a 
man  of  sobriety,  and  the  same  may  be  said 
of  a  lazy  person  as  compared  with  one  wbo 
la  Industrious,  a  thrifty  person  as  against  a 
spendthrift,  one  wbo  earns  good  wages  as 
compared  with  a  loafer. 

But,  according  to  the  instruction  given, 
these  matters  have  no  bearing,  and  the  foct 
of  deceased's  excessive  use  of  Intoxicants  ot . 
that  he  may  have  become  a  drunkard  might 
not  have  been  considered  In  determining  the 
amount  of  tbe  verdict.  Of  course,  as  said 
in  the  last  clause  of  the  Instruction,  what 
deceased's  habits  may  have  been  did  not  con- 
stitute a  defense,  but  these  were  material  in 


determining  tbe  loss  In  means  of  support 
plaintiff  suffered  through  his  father's  death. 
Dnnlavey  v.  Watson,  38  Iowa,  898;  Uldrlch 
V.  Gilmore.  36  Neb.  288,  53  N.  W.  135;  Black, 
Intox.  Llq.  I  324.  In  Woolbeather  v.  Rfsley, 
38  Iowa,  486,  followed  In  Huff  v.  Aultman, 
69  Iowa,  71,  28  N.  W.  440,  58  Am.  Bep.  213, 
tbe  rule  was  laid  down  that.  If  a  husband 
had  been  addicted  to  drink  and  failed  to  sup- 
port Us  wife  prior  to  the  time  defendant  bad 
furnished  him  Intoxicating  liquors,  this  could 
not  be  considered  as  bearing  on  the  measure 
of  damages  in  the  loss  in  means  of  support 
claimed  by  the  wife  during  the  period  defend- 
ant was  furnishing  bim  liquors.  This  was 
tantamount  to  saying  that  because  tbe  hus- 
band bad  formerly  obtained  liquors  elsewhere 
It  afforded  defendant  no  Justification  for  sell- 
ing or  giving  him  liquors  during  the  period 
alleged,  and  th»%by  causing  his  Intoxication, 
and  depriving  his  wife  of  the  support  to 
which  she  was  entitled.  Here  the  injury  was 
in  causing  death  and  all  the  probabilities  of 
the  future  were  open  to  Inquiry,  and,  of 
course,  might  be  estimated  only  from  the 
life  deceased  bad  lived  In  the  past  But 
for  bis  death,  what  was  tbe  character  and 
value  of  the  means  of  support  this  three  year 
oldchlld  would  likely  have  enjoyed?  This  nec- 
essarily depraded  on  the  kind  of  a  man  he 
was,  and  this  the  Jury  bad  the  right  to  take 
Into  account  in  fixing  the  amount  of  damages 
recoverable.  There  was  error  In  the  Instruc- 
tion given  In  the  refusal  to  give  that  request- 
ed and  in  the  exclusion  of  the  proffwed  wi- 
dence 
Reversed. 


8TATD  T.  O'BRIEN  st  al. 
(Sn^eBM  Court  of  Iowa.    Dea  1^  1912.) 

1.  BUBSUBT  d  41*)  —  BVIDEKOB  —  SUTII- 
CXXROT. 

Direct  proof  of  "breaking"  Is  not  essentia! 
to  a  conviction  of  burglary,  where  the  only  rea- 
sonable inference  from  tbe  drcnmstaDoes  in  ev- 
idence la  that  there  was  an  actoal  "breaking." 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Gent.  Dig.  S|  94r-108,  109;  Dea  Dig.  |  41.*] 

2.  CaufiNAL  Law  (|  629*)— Notice)  or  Aoni- 

TlONAt  WlTm:8e-5tETUEII. 

Retam  of  service  upon  tbe  defendants  of 
written  notice  of  an  additional  witness,  certify- 
ing that  the  sheriff  served  same  upon  the  de- 
fendants "by  reading  said  notice  to  each  of 
said  defendants  and  dellTcring  them  a  true 
Copy  thereof,"  showed  cornidete  service  upon 
each  defendant,  though  it  would  have  been  mors 
exact  had  it  stated  that  a  copy  was  deUvered 
to  "each"  defendant. 

{Ei.  Note.— For  other  cases,  see  Oriminal 
Law,  Oent.  Dig.  (i  1420-1429,  1432-1436; 
Dec.  Dig.  g  e20.»l 

3.  CTaiMiNAL  Law  (|  104&*>— APPEAXi— Objic- 

TIO  N— SumOJEMOT. 

Where  defendants'  objection  to  the  return 
of  service  of  notice  of  an  addltionat  witness  was 
so  made  as  to  divert  the  court's  attention  from 
the  real  defect,  though  the  court  tacitly  invited 
counsel  to  point  out  tbe  Evedfic  error,  complaint 
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of  nich  defect  conld  not  be  ooiuid«red  on  ap- 
peal 

[BA.  Note.— For  other  cases,  see  Criminal 
lAw.  Cent  Dig.  i|  2854.  2655;  Dec.  Dig.  1 
1043.*] 

4.  Gbuihal  Law  (I  828*)— InDORrauBNT  oir 
INDICTHKIVT  —  WiTimmB  —  Vauancs  in 
Naux. 

l%at  a  witnen*  anmame  Is  improperl; 
exiled  on  the  back  of  an  indictment  to  which 
his  teatimony  before  the  ffrand  Jury  is  attached 
does  not  constitute  rariance  soffieient  to  jostifr 
the  rejection  of  the  witness,  where  hia  identity 
IS  readily  ascertainable  from  such  testimony 
and  from  the  name  actually  wrlttm  npon  the 
indictment 

[Bd.  Note.-'For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1409-1411,  1413-1419;  Dec. 
Dig.  I  628.*] 

Appeal  from  District  Court,  Page  County ; 
O.  D.  Wlieeler.  Judge. 

Defendants  were  indicted  for  burglary, 
under  the  provisions  of  section  4791  of  the 
Code.  Upon  a  plea  of  "not  guilty,"  there 
was  a  trial  to  a  Jury.  A  Terdlct  of  "gniity" 
was  rendered,  and  judgmoit  entered  thereon. 
The  defendants  appeal.  Affirmed. 

Earl  R.  Ferguson  and  C.  R.  Barnes,  both  of 
Shenandoah,  for  appellants.  Geo.  Cosson, 
Atty.  Qen.,  John  Fletcher,  Asst.  Atty.  Gen., 
and  L.  H.  Mattox,  Co.  Atty.»  of  Shenandoah, 
for  the  State. 

EVANS.  J.  [1]  It  is  contended  that  the 
evidence  was  not  sufficient  to  sustain  the 
Terdlct.  There  was  no  testimony  offered  on 
the  pnrt  of  the  defendants.  On  behalf  of  the 
state  it  was  shown  that  the  defendants  were 
discovered  In  the  store  of  the  Essex  Mercan- 
tile Company  at  about  2  o'dodc  on  Sunday 
morning,  September  !&,  1911.  A  few  minutes 
later  they  leN  the  store,  and  were  arrested. 
At  the  time  of  their  arrest  they  were  carry- 
ing away  a  sackful  of  merchandise,  which 
had  been  taken  from  such  store.  They  were 
strangers  in  the  town.  The  specific  manner 
tu  whidi,  and  the  place  at  which,  they  en- 
tered the  store  was  not  disclosed  at  the  trial. 
The  proprietor  and  employes  closed  the  store 
shortly  after  10  o'clock  the  night  before.  At 
that  time  they  fastened  all  doors  and  win- 
dows and  other  openings.  Wh«i  the  defend- 
ants were  discovered  in  the  building  by  the 
night  watchman,  he  found  no  evidences  of 
the  plaoe  or  manner  of  their  wtrance.  It  is 
urged  here  that  there  was  therefore  no  evi- 
dence of  a  "breaking,"  within  the  meaning 
of  the  law.  It  would  be  more  correct  to  say 
that  the  evidence  was  cireomstantlal  on  that 
question.  Tbe  jury  drew  the  1nfer«ice  that 
they  must  have  entered  the  building  in  some 
manner,  and  that  they  oonid  not  have  ot- 
tered it  without  "brooking,"  within  the  mean- 
ing of  the  law,  if  all  openings  were  dosed 
the  night  before.  This  was  the  only  possible 
inference,  under  the  evidence,  oonslstent  with 
common  sense.  We  readily  reach  the  conclu- 
sion, thwefore,  that  the  evidence  was  not 
only  sufficient  to  sustain  tlie  verdict  at  this 


point,  but  that  it  was  very  persuasive  in  its 
detalla    State  v.  Soreoson,  138  N.  W.  411. 

[I]  2.  Three  days  before  the  trial  the  state 
served  npon  the  defendant  written  notice  of 
an  additional  witness.   The  sheriff  made  the 
folloiting  return  of  service  thereon:  "State 
of  Iowa,  Page  County— ss.:    I,  Georg«  U. 
Whltmore,  hereby  certify  that  I  am  the 
sheriff  of  Page  county,  Iowa;  that  I  served 
the  above  notice  upon  the  d^endanta  John 
J.  O'Brien  and  Harry  Summers  on  the  23d 
day  of  October,  1911,  by  reading  said  notice 
to  each  of  said  defendants  and  delivering 
them  a  true  copy  thereof.  All  of  which  was 
done  in  Page  county,  Iowa.   George  H.  WMt- 
more.  Sheriff."    When  such  additional  wit- 
ness was  called  to  the  witness  stand,  the  fol- 
lowing occurred:  "Mr.  Barnes:    Before  this 
witness  testifies,  I  want  to  object  to  Mm  as 
incompetent,  for  the  reason  that  no  proper 
notice  was  ever  given  of  bis  testimony  before 
the  court,  and  no  proper  service  was  ever 
made  of  the  notice  upon  the  defendauta. 
The  notice  is  not  properly  served  upon  the 
defendants  at  all.    (The  notice  la  here  pro- 
duced and  examined  by  the  court)  The 
Court:   The  return  is  here,  Mr.  Barnes,  that 
it  was  served  by  reading  it  to  each  of  the 
said  defendants  and  delivering  them  a  true 
copy  thereof.  If  there  is  anything  defective, 
I  do  not  see  it,  Mr.  Barnes.    Mr.  Barnes: 
We  make  the  objection  for  tbe  sake  of  tbe 
record.  I  do  not  feet  very  sure.  I  make  this 
objection,  but  I  thou^t  there  was  a  posslUl- 
Ity  of  a  defect  in  there  which  I  thought  X 
saw.   I  am  stating  my  record  for  that  pur- 
pose.  That  is  the  only  reason  I  am  making 
the  objection  at  this  time.   The  Court:  The 
record  already  shows  here  that  tbe  defend- 
ants, for  the  purpose  of  going  to  trial  on  this 
date,  waived  the  fact  tliat  notice  vraa  su^ed 
less  than  three  days  prior  to  the  date  of 
this  trial.    Mr.  Barnes:    No;   there  is  no 
objection  to  that  fact,  your  honor.  The 
Court:  Then  the  objection  will  beovoruled." 

The  particular  point  which  la  now  urged 
for  reversal  is  that,  although  the  return  of 
the  sheriff  disclosed  a  reading  of  tbe  notice 
to  each  of  tbe  defmdanta^  it  did  not  show 
delivery  of  a  copy  to  each.  The  contentioD 
Is  that  the  return  showed  a  ddlvery  of  only 
one  copy  for  both  dtf  endants.  Tlw  moat  that 
can  be  said  is  that  the  return  was  possibly 
ambiguous.  It  would  htLve  been  amn  exact, 
in  a  grammatical  sense,  if  it  bad  stated,  not 
only  that  tbe  notice  was  read  to  each  de- 
fendant, but  that  a  copy  was  deilvered  "to 
eacb  of  them."  But  grammatical  ezactnen 
Is  not  always  available  In  the  sberUTa  of- 
fice;  nor  is  It  legally  necessary,  thm^  al- 
ways denlrable.  We  think  tbe  return,  above 
quoted,  could  fairly  be  construed  as  diowing 
a  comfdete  service  nptm  eadi  defendant 

[t]  There  is  a  further  reason  why  the 
point  is  not  available  to  tbe  defoidanta.  It 
was  not  frankly  made  before  tbe  trial  court 
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A  pernaal  of  tb»  notMrd.  above  Qooted,  dum 
tbat  then  waa  no  attempt  to  bring  to  the 
attention  of  the  coort  the  point  now  urged. 
A  formal  objection  waa  made  "for  the  aake 
of  the  record."  The  trial  court  atated:  "If 
Uiere  la  anything  defective,  I  do  not  aee  It** 
Comisd  fbr  defendanta  appear  to  have  been 
too  dtferentlal  to  the  oonrt  to  point  ont  the 
defect  which  they  now  nrge  vigorooily  upon 
oa.  If  the  attention  of  the  trial  court  had 
been  directed  to  the  defect  claimed,  it  might 
have  beoi  cured,  ^ther  by  an  amended  return, 
or  by  evidence  of  the  tecta  relating  to  Oie 
aezTlcek  Mo  <^lm  la  made  that  the  aervlce 
was  In  fact  defecUre  aa  distinguished  from 
the  return.  The  art  of  concealing  a  griev- 
ance fn>m  the  trial  court;  in  order  to  save  it 
on  the  record  for  this  court,  will,  perhaps, 
never  be  wholly  lost  to  the  profession.  But 
the  aaslatance  which  it  can  command  In  this 
conrt  wb&i  it  sets  here  will  not  be  conspicu- 
ous for  aeaL  In  the  case  before  na  the  at* 
tuition  of  the  trial  court  appears  to  have 
been  diverted  to  some  extent  from  tlie  real 
defect  now  oomplatned  of  1^  the  fact  that 
the  notice  had  not  been  arared  four  days  be- 
fore the  trial  commenced,  nils  fact  Is  ap* 
parent  tnm  the  remarks  of  the  court  appear- 
ing of  record.  We  think  the  defodants  are 
in  no  position  to  convlaln  of  the  ruling  In- 
volved at  thla  point 

[4]  8.  One  of  the  wltneaaes  for  the  state 
was  L.  Wledman.  He  had  beoi  examined  be- 
fore the  grand  jury,  and  the  minutes  ct  his 
testimony  were  attached  to  the  Indlctmaiit 
Signatures  of  the  witnesses  had  been  waiv- 
ed. But  the  name  of  the  witness  appeared 
on  the  bade  of  the  indictment  aa  L.  Weldr 
man.  Proper  objection  was  made  to  his  com- 
iietepcy  aa  a  witness,  because  his  name  did 
not  appear  upon  the  back  of  the  indictment 
We  think  the  variance  was  not  aulBctoit  to 
Juatuy  'the  rejection  of  Uie  witness. 

John  Zaddson  also  was  a  witness.  The 
minutes  of  bis  testimony  before  the  grand 
Jury  were  attached  to  the  indictment  .Hla 
name  appeared  upon  the  ba^  of  the  indict- 
ment as  John  Zacherson.  The  same  objec- 
tion was  made  to  this  witness.  No  <9nestl(m 
Is  ralaed  aa  to  the  identity  of  eltfier  of  these 
wltneaaes  as  being  the  pasona  who  teaUflett 
before  the  grand  Jury,  and  the  minntea  of 
whose  evidence  were  attached  to  the  Indict- 
ment The  question  presented  Is  solely  one 
of  Innocent  mistake  in  spelling.  We  think 
the  identity  of  the  witneaees  was  readily  as- 
certainable firom  the  mtaiutes  of  their  evl* 
dence  and  from  the  names  aa  actually  writ- 
ten upon  the  back  of  the  Indictment  We 
have  never  held  such  a  variance  aa  hue 
shown  to  be  fatal.  We  do  not  think  Qiat 
such  a  holding  Is  required  by  a  fair  construc- 
tion <tf  the  atatate^  nor  In  the  Interest  of  a 
fair  trial  to  tiie  d^endanta.  If  perfect  spell- 
ing were  essential  to  legal  procedure  and 
pleaAng,  the  prospect  for  the  maintenance 
eC  law  and  order  by  criminal  prosecutions 


would  beoome  units  ^oomy.  In  Oa  record 
before  oa  the  name  of  the  first  witness  ap- 
pears as  "Wledeman,"  "Wledman.**  *^elde- 
man,"  and  "Weidman."  That  of  the  aecwd 
witness  appears  as  ''Zaeblson,"  **Zach6rson." 
"Zachrison,"  and  "Zacbeason." 

No  other  points  are  argued.  We  leadi 
the  oondualon  that  the  defendants  bad  a 
tair  trial,  and  that  there  la  no  reasonaUe 
doubt  of  their  guilt 

The  judgment  of  the  trial  court  Is  there- 
fore affirmed. 


FIB8T  NAT.  BANK  OF  TTFONKA  T. 
GASBT  et  aL 

(Supreme  Coart  of  Iowa.  Dec.  14,  1912.) 

1.  JxwAmB  (1 115*)— AppiAXr-GoiTFmuAnoif. 

An  appeal  by  a  minor  acting  for  falmself, 
Inatead  of  through  hla'  guardian,  la  Irregular, 
but  the  court  acquires  Juriidictioii  in  spite  of 
Code,  U  8480,  MBS,  requiring  an  infant  to  sue 
and  defend  by  guaraian,  and  be  affirms  his  ac- 
tion after  attaining  majority  by  resisting  a  mo- 
tion to  diamias. 

[Eld.  Note. — For  other  cases,  see  Infants, 
Gent  Dig.  U  828-332;  Dec.  Dig.  |  11S.*J 

2.  Appkai.  and  Ebbos  ({  416*)— Noixos  TO 

COPABTIES— PABTKXBfiHIP. 

One  partner  need  not  serve  notice  of  ap- 
peal on  ma  partner  against  whom  judgment  faaa 
been  entered  by  default,  since  he  cannot  be 
prejudiced  thereby  under  Code,  |  4111,  provid- 
iDg  that  a  CO  party  must  be  served  with  notice, 
omess  a  reversal  of  the  Judgment  will  not 
prejudicially  affect  him,  since  It  wfU  not  ad- 
jnmeate  anytiilng  between  the  partnera. 

[Bd.  Note.— For  other  cases,  see  Appeal  an! 
Error,  Cent  Dig.  |  2189;  Dec  Dig.  |  416.*] 

8.  iNVAIfTS    (i  66*)— OonraAOCS— OUABDIAK- 
SUIP. 

A  minor  ia  bound  by  hla  contracts,  re- 
gardless of  whether  he  is  nnder  guardianabip, 
unless  he  disaffirms  within  a  reasonable  time 
after  majority,  and  restores  the  property  re- 
ceived thereunder  and  remaining  In  hia  con- 
trol, but  by  the  provisiona  of  Code,  i  3190,  an 
tnfan^  whether  under  guardianabip  or  not,  can- 
not disaffirm,  where  by  misrepresentations  as 
to  his  age  the  other  party  had  good  reason  to 
believe  nim  capable  ol  contracoug. 

[Eld.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  1 100;  Dec.  Dig.  | 

4.  Infants    ({  102* )  —  Tbiai,  —  Evidbnoe  — 

QUESnONS  FOB  JUBT. 

In  en  action  on  contract  against  an  in- 
fant, evidence  Aeld  sufficient  to  go  to  the  jury 
on  uie  question  whether  plaintiff  bad  good  rea- 
son to  believe  defendant  capable  of  contract* 
ing  under  Code,  S  3190,  forbidding  disaffirm- 
ance of  contracts  by  infanta  under  ancHi  circum- 
stances. 

[Ed.  Note.— For  other  cases,  aee  Infanta, 
C^nt  Dig.  U  296-300;  Dec  Dig.  |  102.*] 

6.  BviDXHca   (I  191*)— iNrANlS— GonTBAOTB 
— Qumnoifs  voa  Jdrt. 

In  an  action  on  contract  against  an  infant, 
the  appearance  of  the  infant  on  the  witness 
stand  was  proper  for  consideration  In  deter- 
mining whether  plaintiff  had  good  reason  for 
suppcmng  defendant  of  age. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  678:  Dec.  Dig.  |  191.*] 
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6.  iHTAirTB  (1  68*)— DlSAFRBlfANCB  OW  COK- 

IBACt— CONDITIOKS  PeECEDENT. 

It  ii  no  <AjectioD  to  an  infaat's  disaffirm- 
ance of  ft  contract  by  defending  an  action  baa- 
ed there<ni  that  he  has  Dot  returned  Uie  money 
received  under  the  contract,  where  it  ii  undia- 
pnted  that  It  was  no  longer  In  his  poneiBlon. 

[Ed.  Note^For  other  ooei,  lee  Infanti, 
Cent  JDjg.  fl  140-160;  Dee:  Dig.  |  6&*] 

Appeal  ftom  District  Conrt,  Kossnth  Ooim- 
ty;  A.  D.  BaUle,  Judlge. 

Action  on  promissory  notes  resulted  In  a 
verdict  being  directed  against  defendant  Hal- 
Torson  and  judgment  wtered  tliereon.  He 
appeals.  Reversed. 

Oliver  Gordon,  of  Forest  City,  and  Quar- 
ton  &  Hastings,  of  Algona,  for  appellant 
SL  A.  &  W.  H.  Morliug,  of  Emmetsburg,  and 
EL  y.  Swettlng,  of  Algona,  for  app^ee. 

liADD,  J.  One  John  Casey  and  Oarl  Hal- 
Torson  formed  a  partnership,  which  operated 
a  meat  market  in  Titonka  in  September, 
1909.  After  a  short  time  Halvorson  sold  his 
interest  In  the  bnslness  to  his  brother,  L. 
Halvorson,  who  became  a  partner  of  Casey 
in  the  business.  AlMut  August  1,  1910,  the 
latter  sold  oat  to  the  defendant,  who  con- 
ducted the  bnslness  In  his  own  name  tintll 
October  3d  following,  when  the  building  con- 
taining the  market  was  burned  down.  The 
partnerahll»  composed  of  Oaser  and  defend- 
tint  was  indited  to  the  plaintiff  on  notes  ex- 
ecuted  to  .cover  moneys  used  In  carrying 
on  the  business,  and  this  action  was  brought 
to  recover  the  amoqnt  dne  thereon.  Judg- 
ment by  d^nlt  was  entered  against  Osaey, 
Halvorson  suggested  his  mJnorlty,  and  that 
his  mother,  Enmia  Halvorson,  hod  been  ap- 
pointed his  guardian  August  W,  1900,  and 
Vxayed  that  she  be  permitted  to  defrad. 
Thereupon  the  gnar^an  filed  an  answer  put- 
ting in  Issue  the  allegations  of  the  petition 
with  reGV>ect  to  the  Indebtedness,  and  alleg- 
ing that  the  defmdant  would  not  attain  bis 
majority,  until  December  19,  1911,  and  pray- 
ing that  he  go  hence  with  his  cause.  The 
tdalntUf  In  Its  r^ly  alleged  that  the  moneys 
were  actually  advanced  to  defendant  for 
which  the  notes  were  executed  while  he  was 
engaged  as  an  adult  In  operating  a  meat 
market  at  Titonka  in  partnership  with  Ca- 
sey. 

[1]  1.  Notice  of  appeal  served  October  26, 
1911,  recited  that  the  defendant  L.  Halvor- 
son appealed,  and  was  signed  by  counsel  for 
appellant  as  "attomeyB  for  defendant."  One 
of  the  grounds  of  the  motion  to  dismiss  Is 
that  the  appeal  should  have  been  prosecuted 
by  the  guardian,  Instead  of  defendant  Sec- 
tion 34S0  of  the  Code  requires  an  action  by 
a  minor  to  be  brought  by  his  guardian,  or, 
If  he  has  none,  then  by  his  next  friend,  and 
section  3482  that  the  defense  of  a  minor 
must  be  by  his  regular  guardian  or  one  ap- 
pointed to  defend.  But  the  court  is  not 
without  jurisdiction  In  an  action  brought  1^ 


a  minor  In  his  own  name,  even  though  the 
Judgment  may  have  been  erroneous.  Par- 
kins V.  Alexander,  1<»  Iowa,  75,  74  N.  W. 
768.  Nor  Is  the  defense  by  guardian  ess«i- 
tlal  to  the  jurisdiction  of  the  court,  though 
a  Judgment  against  an  infant  In  the  absence 
of  guardian,  r^lar  or  ad  litem,  Is  errone- 
ous. In  re  Estate  of  Strange,  ISl  Iowa,  S83, 
106  N.  W.  631 ;  Wise  v.  Schloess^,  111  Iowa, 
16,  82  N.  W.  4S9 ;  Rice  v.  Bolton,  126  Iowa, 
654,  100  N.  W.  634,  102  N.  W.  509;  Harris 
V.  Blgley,  136  Iowa,  307,  111  N.  W.  432. 
The  Infant  Is  the  real  party  In  interest,  and. 
though  suit  should  be  brought  or  defended 
as  prescribed  In  the  statutes  dted,  the  omis- 
sion so  to  do  is  an  irregularity  rendering 
the  Judgment  erroneous  but  not  void  and 
subject  to  correction  by  procedure  defined 
In  the  Code.  At  the  common  law  an  Infant 
was  required  to  sue  and  defoid  by  guardian. 
Later,  by  act  of  Parliament,  he  was  permit- 
ted to  act  througli  his  next  friend  also.  Wil- 
liams V.  Gleav^nd,  76  Conn.  426.  56  Atl. 
651.  And,  though  he  might  prosecute  a  writ 
of  error  by  his  next  friend,  yet  If  be  did  so 
in  his  own  name,  and  there  was  a  joinder  In 
error,  his  disability  was  waived.  UcClay 
V.  Norris,  9  IlL  87a  In  Ramsey  v.  Keith 
(Ky.)  77  S.  W.  693,  an  appeal  was  prosecuted 
by  an  infant,  and  the  court  denied  a  peti- 
tion to  d*ff"tow  on  tho  ground  that  v^idlee 
by  previously  sabmlttlng  a  motion  to  afSnn 
as  a  delay  case  had  waived  the  <d)jectlon 
that  appellant  was  without  capadty  to  me. 
That  the  appeal  was  taken  by  ttie  minor, 
acting  for  himself  Instead  of  through  the 
guardian,  undoubtedly  was  irregular,  but 
the  conrt  acquired  Jurisdiction  thoreby.  Of 
course,  he  subsequently  might  have  disaf- 
firmed what  he  had  done,  but,  instead,  up- 
on the  filing  of  the  motion  to  dismiss,  which 
was  long  after  he  had  attained  his  majority, 
he  resisted  the  samc^  and  thereby  cmifinned 
his  action  In  taking  the  appeaL  For  these 
reasons,  this  ground  tor  dismissal  ot  the  ap- 
peal should  be  denied. 

[2]  The  other  ground  of  the  motttm  to  dis- 
miss Is  that  notice  of  appeal  was  not  sored 
on  Casey.  He  was  a  coparty,  and  must  have 
been  served  with  such  notice,  unless  it  can 
be  said  that  a  reversal  of  the  judgment  will 
not  prejudicially  affect  him.  Section  4111, 
Code ;  Clayton  v.  Slevertson,  116  Iowa,  687, 
87  N.  W.  412.  Regardless  of  tlie  Issue  as  to 
Halvorson,  Casey  was  liable  as  partner,  and 
judgment  was  entered  against  him  by  de- 
fault This  would  not  be  affected  by  any 
ruling  in  the  case  against  Halverson,  and 
the  only  contingency  in  which  pn^ndice 
might  result  from  passing  on  the  errors  as* 
signed  in  this  case  would  be  in  the  settle- 
ment of  the  affairs  between  Casey  and  Hal- 
vorson. But  the  judgment  finally  entered  in 
this  suit  of  plaintiff  against  Halvorson  would 
not  constitute  an  adjudication  In  any  ac- 
tion between  Casey  and  Halvorson  for  the 


*rM  other  csmi  m*  tune  bvte  and  netlon  NCWBBa  In  Dec.  Dig.  k  Am.  Dig.  Kay-No.  Series  *  Rep'r  laOnm 


Digitized  by 


Google 


lOWl) 


SIBST  NAT.  BANK  T.  OASET 


899 


adjustment  of  their  partnersh^  affairs.  Poa- 
sibly  8ucb  }adgm^t  might  be  Talaable  as 
evidence  In  an  action  between  Casey  and 
HalTorson  as  tending  to  establish  HalTor- 
son's  obligation  as  a  member  of  tbe  partner- 
ship; but,  should  the  Judgment  in  this  suit 
finally  be  in  Halvorson's  ftiTor,  this  would 
not  be  conduslTe  as  betwe^  Casey  and  Hal- 
vorson.  In  tbe  sett^ent  of  their  relative 
obligations  growing  out  of  the  partnership, 
tbe  most  that  can  be  said,  then.  Is  that  the 
ruling  In  this  case  might  Incidentally  affect 
evidence  to  be  used  In  possible  litigation 
between  Casey  and  Halvorson,  bnt,  as  It 
would  not  be  conclusive  therein,  it  cannot 
be  said  to  prejndldally  affect  the  rights  of 
Casey.  In  other  words,  if  as  a  result  of  the 
ruling  on  this  appeal  Judgment  should  be 
finally  entered  in  favor  of  Halvorson,  snch 
jadgmoot  would  not  consUtute  an  adjudica- 
tion as  to  the  relative  obligations  of  Casey 
and  HalTorson  In  Oie  adjustment  of  th^ 
partnership  affairs.  This  case  is  readily 
distinguishable  from  Ilshw  v.  Chaffee.  96 
Iowa,  16,  61  N.  W.  6^  where  a  Judgment 
bad  been  obtained  against  a  principal  and 
two  sureties,  and  it  was  held  that  in  an  ^ 
peal  by  one  surety  notice  thereof  must  be 
served  on  the  other  In  order  to  confer  Ju- 
rlsdlctltHD.  It  follows  that  neither  of  the 
grounds  of  the  motion  to  dismiss  the  appeal 
is  sufiBdent,  and  It  is  therefore  overruled. 

[3]  2.  Appellant  contends  that  there  w&s 
error  In  directing  a  verdict  for  plaintiff  for 
that  during  the  transactions  in  controversy 
defendant  was  under  guardianship,  and 
whether  plaintiff  bad  good  cause  to  believe 
defendant  an  adult  did  not  conclusively  ap- 
Itear.  In  this  state  a  minor  la  bound  by  his 
contracts,  regardless  of  whether  he  la  uuder 
guardianship,  unless  be  disaffirms  within  a 
reasonable  time  after  having  attained  his 
majority,  and  restores  the  property  received 
thereunder  and  remaining  in  his  control  (sec- 
tion 3189,  Code),  but  "no  contract  can  be 
thus  disaffirmed  In  cases  where,  on  account 
of  the  minor's  own  misrepresentations  as 
to  his  majority,  or  from  his  having  engaged 
in  business  as  an  adult,  the  other  party  had 
good  reason  to  believe  him  capable  of  con- 
tracting."   Section  3190,  Code. 

The  defendant  was  engaged  in  operating 
a  meat  market.  The  business  In  behalf  of 
plaintiff  was  transacted  with  him  through 
its  cashier,  Armstrong.  Ndther  he  nor  any 
other  officer  of  the  bank  knew  of  the  appoint- 
ment of  a  guardian  of  defendant  in  a  neigh- 
boring county,  and,  under  the  language  of 
the  statute,  constructive  notice  of  his  status 
Is  not  to  be  Imputed.  No  exertion  is  con- 
tained therein.  That  minors  may  disaffirm 
is  the  rule  to  which  there  are  two  exceptions: 
(1)  Where  he  has  misrepresented  his  age; 
and  (2)  where  he  has  augaged  In  business  as 
an  adult  But  In  either  event,  from  such 
misrepresentation  as  to  age,  or  being  so 
engaged  in  buslnesst  the  other  contracting 


party  must  have  good  reasim  to  believe  him 
capable  of  contracting.  These  exceptions  are 
not  limited  by  statute  to  minors  not  under 
guardianship  but  apply  to  all.  and  whether 
there  was  "good  reason  to  believe"  the  mi- 
nor dealt  with  capable  of  ocmtracttng  nec- 
essarily, must  depend  on  the  drcnmstances 
of  each  particular  case. 

[4]  Armstrong  t^tifled  that  defendant  was 
engaged  In  the  baying  and  sellli^  incident  to 
the  operation  of  a  meat  shop,  that  an  account 
vras  kept  with  plaintiff,  numerous  deposits 
made  and  checks  Issued  thereon  by  him  for 
Casey  &  Halvorsen  or  for  himself  after  buy- 
ing Casey  out,  and  that  he  entertained  no 
suspicion  that  be  was  a  minor,  but  believed 
him  to  be  an  adult  Wolfe  thought  bis  ap- 
pearance that  of  an  adult  while  his  mother 
testified  that  "be  did  not  look  as  thon^  be 
was  21  years  did." 

[B]  TbB  defendant  was  a  witness  before 
the  Jury,  and,  of  course,  was  subject  to  their 
Infection.  He  was  still  a  minor,  and  oor- 
talnly  his  aK>earance  was  a  premier  matter 
for  the  Jury  to  consldw  In  detwminlnf 
whether  Armstrong,  in  actios  for  tbe  bank, 
had  good  reason  for  sapposing  him  of  age. 
Hermann  v.  State,  73  Wis.  248,  41  N.  W.  171,. 
9  Am.  St  789;  Commonwealth  t.  HoUIb, 
170  Mass.  433,  49  N.  B.  632;  Jones  v.  State, 
32  Tex.  Or.  B.  108.  22  S.  W.  149;  1  Wig. 
Bv.  I  222,  and  note.  See  contra  Bird  v. 
State.  104  Ind.  384,  3  N.  B.  827.  But,  saying 
that  were  the  question  not  foreclosed  by 
prior  decisions,  some  monbers  of  tbe  court 
would  be  of  the  view  here  expressed.  In 
State  V.  Robinson,  32  Or.  43,  48  Pac.  857. 
the  court  held  that  not  allowing  a  witness 
to  testify  from  the  appearance  of  a  person 
to  her  age  was  not  error,  where  such  per- 
son was  present  at  the  trial,  as  this  would 
furnish  no  substantial  aid  to  the  Jury. 
Though  an  ordinary  witness,  after  fully  de- 
scribing a  person,  may  express  his  opinion  as 
to  bis  age  (State  v.  Bernstein,  99  Iowa,  6, 
68  N.  W.  442).  this  would  be  of  little  or  no 
value  where  the  witness  is  before  the  Jury, 
and  but  one  ground  seems  to  have  been  sug- 
gested for  denying  consideration  of  appear- 
ance by  the  jury  in  determining  age;  L  e., 
that  such  appearance  may  not  be  preserved 
for  the  purposes  of  review.  This  court 
however.  Is  committed  to  the  doctrine  that 
this  Is  not  a  valid  objection,  for  experi- 
ments, not  exemplified  by  the  record,  are 
now  allowed  In  presence  of  the  Jury,  and  in* 
Jured  members  of  the  body  are  exposed  to* 
their  view  in  damage  cases,  although  there 
Is  no  way  of  accurately  reproducing  them 
In  the  abstracts.  Moreover,  in  State  v.  Smith, 
54  Iowa,  104.  6  N.  W.  153,  37  Am.  Rep.  192, 
a  baby  two  years  old  was  shown  to  the  jury 
as  tending  to  establish  resemblance.  The 
appearance  of  a  minor  In  a  case  like  this 
Is  especially  pertinent  to  the  inquiry  as  it 
would  be  an  Important  circumstance  in  deter- 
mining whether  from  bis  having  engaged  In 
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bnsliiMi  as  an  adult  tbe  other  part^  to  tlie 
contract  had  good  cause  to  b«Ueve  him  ■och. 
See  Beller  t.  Merchant,  80  Iowa«  800 ;  Jaqaea 
y.  Sax,  8d  Iowa*  867.  We  are  of  t^iinlon 
that  the  record  was  Buch  that  this  Issue 
should  hare  been  submitted  to  the  lory. 

[I]  3.  There  Is  nothing  In  the  suggestions 
that  defendant  had  not  disaffirmed  nor  re- 
turned the  moneys  or  property  received  In 
rlrtne  of  the  notes.  By  InteriKMlng  the  de- 
fense he  undertook  to  disaffirm,  and  his  tes- 
timony that  be.  bad  none  of  such  moneys  or 
property  within  his  control  was  undisputed. 

Because  of  the  «Tor  in  directlnc  ft  xer- 
dlct^  ttw  Jndsmoit  Is  reversed. 


JOHNSON  T.  CONVERSE. 
(Supreme  Court  of  Iowa.    Dec.  10.  1A13.) 

Conhucts  (I  277*)— PEsroRUANCB— Deuahd. 

Where  the  ffiaator  agreed  to  take  up  and 
hold  a  mortgage  on  the  premises  for  the  gran- 
tee for  a  certain  period.  If  the  mortgagee  re- 
fused to  extend  the  same,  the  grantee  owed  no 
dn^  to  ascertolD  before  the  mortgage  matured 
whether  an  extension  would  be  granted,  and 
was  not  required  to  make  demand  upon  the 
grantor  on  the  day  of  the  maturity  of  the  mort* 
gage,  but  it  was  sufficient  that  he  gave  notice 
and  made  demand  within  a  reasonable  time. 

(EdL  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  1217-1232;  Dee.  Dig.  |  277.*] 

Appeal  from  Dlstrtct  Court,  Pottawattamie 
County;  O.  D.  Wheeler,  Judge. 

Action  to  recovwr  damages  for  breadi  of 
written  ctnitract  By  answw  the  d^endant 
put  in  Issue  the  auctions  m  to  breach. 
There  was  a  vwdlct  and  Judgment  for  plain- 
tiff and  the  defendant  appeals.  Affirmed. 

I.  D.  Shuttleworth  and  G.  H.  Converse, 
both  of  Avoca,  for  appellant  A.  h,  Preston, 
of  Aroca,  for  ap[>ellee. 

McCLAIN,  O.  J.  Prior  to  December  11, 
1904.  plaintiff  had  purchased  from  defendant 
a  farm,  with  provision  In  tbe  contract  that 
the  plaintiff  assume  tbe  payment  of  a  mort- 
gage for  f5,000  which  bad  been  recently  exe- 
cuted by  defendant,  and  which  would  fall 
due  on  that  date.  The  coutract  contained 
this  further  provision;  "And  Converse  agrees 
tliat  In  case  tbe  party  holding  the  said  mort- 
gage refuses  to  extend  the  time  of  payment 
when  due,  for  another  period  of  five  years, 
that  he  will  take  up  tbe  same,  pay  it  off 
and  hold  it,  to  be  paid  by  Johnson  to  Con- 
verse at  the  same  rate  of  interest"  It  ap- 
pears without  controversy  in  the  evidence 
that  on  the  day  after  the  date  of  maturity 
of  this  mortgage  plaintiff  spoke  to  defendant 
with  reference  to  Its  renewal,  whereupon  de- 
fendant objected  that  he  bad  not  been  noti- 
fied of  refusal  of  the  mortgage  to  extend^ 
and  that  he  was  not  prepared  to  take  care  of 
it  ThereupoD  plaintiff  communicated  with 
the  party  r^resaitlng  the  mortgagee  (then  i 


deceased),  and  ascertained  that  the  mort- 
gage would  not  be  extended.  He  caused  Ms 
attorn^  on  January  27th  following  to  write 
a  letter  to  defendant,  who  was  then  In  an- 
other state,  advising  defendant  that  plaintiff 
was  unable  to  get  the  mortgage  r^ewed 
without  exitense,  and  giving  to  defendant  the 
option  to  take  It  up  and  carry  it  or  pay  tbe 
expose  of  the  renewal.  Upon  failure  of 
defendant  to  comply  with  either  of  these 
conditions,  and  after  further  conference  be- 
tween the  parties  on  the  subject,  defradant 
at  no  time  indicating  a  willingness  to  eltbo' 
take  up  the  mortgage  or  secure  another  mor^ 
gage  to  cover  the  Indebtedness,  plaintiff 
brought  this  action  for  damages  In  tbe 
amount  of  the  expense  necessarily  Incurred 
by  him  In  procuring  another  loan.  Including 
an  increase  of  Interest  which  it  became  neces- 
sary for  him  to  pay  In  order  to  secure  the 
money  by  mortgage  on  the  land. 

Defendant's  theory  throughout  seems  to 
have  been  that  it  was  plalntiCTs  duty  to  as- 
certain before  the  mortgage  matured  wheth- 
er an  extension  would  be  granted,  and  notify 
defendant  of  tliat  fact,  demanding  at  the 
same  time  a  performance  of  tlie  condition 
of  the  contract;  and  an  instruction  to  that 
effect  was  asked  for  the  defendant  This 
theory  Is  evidently  untenable.  There  Is  noth- 
ing in  the  stipulation  requiring  notice  or  de- 
mand on  the  day  of  the  maturity  of  the 
mortgage.  Tbe  court  left  it  to  tbe  Jury  to 
say  whether  notice  aod  demand  were  within 
a  reasonable  time,  and  we  think  this  was  the 
proper  construction  of  the  effect  of  the  con- 
tract 

A  further  contention  for  appellant  seems 
to  be  that  after  ascertaining  that  the  mort- 
gage would  not  be  extended,  plaintiff  with- 
out notice  to  the  defendant  incurred  expense 
In  procuring  a  new  mortgage.  But  it  ap- 
pears without  conflict  In  the  evidence  that 
at  no  time  was  the  defendant  willing  to  per- 
form  the  obligation  of  tils  contract  to  take 
up  tbe  mortgage  by  paying  It  off  and  to  hold 
it  as  an  obligation  of  plaintiff;  and  It  fur- 
ther appears  that  plaintiff  had  not  concluded 
his  negotiation  of  a  new  mortgage  until  some 
time  after  defendant  was  formally  notified 
of  plaintiff's  requirement  that  tbe  mortgage 
be  taken  up  or  renewed  at  defendant's  ex- 
pense. The  question  whether  plalntifl  In- 
curred unnecessary  expense  in  securing  a 
new  mortgage  was  left  to  the  Jury  ander 
proper  Instructions.  Although  the  instruc- 
tions given  by  the  court  are  subjected  to 
some  verbal  criticism  on  bdialf  of  appel- 
lant, we  have  l>een  tmable  to  discover,  after 
carefally  noticing  tbe  points  made  in  the 
argument  that  there  was  any  error  In  sadi 
Instructions.  Ttie  critlciams  are  predicated 
on  the  erroneous  view  of  d^endant  as  to 
his  obligations  under  the  agreonent 

Finding  no  error  In  tbe  record,  tba  Jndff- 
moit  is  afiirmed. 
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1.  EASEUBNTB  (I  17*)— EUSBUBNTB  BT  lUPLI- 

CATioN— Wats. 

Where,  at  the  time  of  a  deviae  of  the 
halves  of  a  baildin^  to  different  deviseeB,  there 
exiated  in  one  of  the  halves  adjoioine  the  dlvld- 
tag  wall,  atairwajB  and  a  hallway  ongiQally  de- 
signed and  obviously  in  use  for  the  mutual 
convenience  of  the  occupants  of  the  entire  build- 
ing, the  devisee  of  the  other  half  and  those 
clfdmlnc  tinder  him  acquired  by  implication  an 
easement  in  tbe  use  of  the  stairways  and  halt 

[Ed.  Note.— For  other  cases,  see  Easements. 
Cent  Dig.  H  45-49:  Dec.  Dig.  I  17.*] 

2.  EaSEUBNTS  (I  16*)— SUSEHBHTg  BT  IMPLI- 
CATION—N  ATU  BB . 

Easements  b7  implication  are  strictlr  limit* 
ed  to  rights  which  most  be  presumed  to  ban 
been  in  the  minds  of  the  parties  concerned, 
appurtenant  on  the  one  hand  and  servient  on 
the  other,  and  the  necessitj-  of  the  use  for  the 
convenient  enj<vment  of  the  premises  to  which 
^e  easement  is  claimed  as  apportenant  is  a 
material  consideration  in  determining  whether 
such  easement  is  implied. 

rEd.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  H  42-4S8;   Dec.  Dig.  I  15.*] 

3.  Easbubnto  (I  24*)— Eabbuents  Appubtb- 

HANT— CONVETANCES. 

Easements  appurtenant  pass  with  tbe  de- 
■cription  of  the  proper^  to  which  they  are  ap- 
purtenant without  specific  designationi  and  the 
purchaser  of  the  servient  property  takes  sub- 
ject to  the  easement  without  express  reserva- 
tion. 

[Ed.  Note. — For  other  cases,  see  Basements, 
Cent  Dig.  H  64-69;  Dec  Dig.  |  24.*] 

4.  JUDOUBNT    (I    690*)  —  COnCLITSITIinSS— > 

QuBsrnoNs  Gonolodbd. 

A  decree,  reforming  a  will  devising  the 
halves  of  a  building  to  different  devisees  so  as 
to  correctly  describe  one  of  the  halves,  does 
aot  involve  the  right  of  the  devisee  of  the 
other  half  to  an  easement  appurtenant,  and 
does  not  bar  a  subsequent  suit  for  the  protec- 
tion of  such  easement 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  «  1036,  1068, 1064,  U0&-11O6;  Dec 
Dig.  I  5S0.*^ 

6.  Baseubnts  <|  86*)— ABAHDOmOHT— Bn- 

DBNCB. 

Evidoice  AeM  not  to  justi^  a  finding  of  an 
abandonment  of  an  easement 

[Ed.  Note.— Jlpr  other  cases,  see  Baaements. 
Cent  Dig.  H  ^.  7S,  88-83;  Dec  Dig.  |  86.*] 

e.  EaSEUENTB    <{  80*)— ABANOOHUXIfT— EVI- 
DBNCB. 

Mere  nonuser  of  an  easement,  consisting 
of  the  right  to  use  stairways  and  a  hallway 
located  in  a  half  of  the  building  by  the  occu- 
panta  of  tbe  other  hall  during  a  period  of  time 
within  which  there  is  no  occasion  to  use  it 
does  not  show  a  permanent  abandonment 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |{  77-79;  Dec  Dig.  {  80.*] 

^peal  ftom  District  Court,  Jobneon  Coun- 
ty; B.  P.  Howell,  Judge. 

Action  In  equity  to  enjoin  the  defendants 
from  obstmctliic  certain  Btairways  and  ac- 
cess to  a  hall  on  their  premises  in  the  use 
of  which,  it  Is  claimed  by  plaintiff,  he  has 
an  easement.  There  was  a  decree  for  plain- 
tiff, and  the  defendants  appeal.  Affirmed. 


McCLAIN,  a  J.  About  tbe  year  1860,  one 
J.  D.  TempUn  was  the  owner  of  a  parcel  of 
land  In  the  business  portion  of  Iowa  City 
with  a  frontage  of  40  feet  on  tbe  south  side 
of  Washington  street  and  extending  south- 
ward 160  feet  to  an  all^,  and  erected  there- 
on a  two-story  brick  building  of  the  entire 
width  of  the  pared  of  land  and  of  a  depth 
of  about  60  feet  Through  the  center  of  this 
building,  extending  north  and  south,  was  a 
bri<^  wall  from  the  foundation  to  the  ro^, 
dividliv  the  lower  story  Into  two  store- 
rooms, eadi  about  20  feet  In  width,  save 
that  out  of  the  east  half  space  was  taken 
for  a  front  and  a  rear  stairway,  inclosed, 
and  adjoining  the  center  wall,  which  stair- 
ways gave  access  to  a  hallway  on  the  sec- 
ond floor  extending  the  entire  lei^h  of  the 
building  north  and  south  and  also  adjoining 
tbe  center  wall.  There  was  no  access  to  the 
front  stairway  from  the  west  storeroom,  but 
the  back  stairway  was  readied  from  that 
room  through  a  door  near  the  south  end  of 
the  center  walL  On  the  second  floor,  the 
rooms  on  the  west  side  of  the  c^ter  wall 
were  reached  from  the  hallway  through 
doors  cut  in  the  wall,  and  on  the  east  side 
of  the  hallway  were  doors  Into  correspond- 
ing rooms  over  tbe  eastern  storeroom.  With- 
out any  substantial  change  of  plan,  the  front 
and  rear  stairways  and  the  hall  on  the  sec- 
ond floor  continued  to  be  used  for  the  pur- 
poses above  indicated  until  tbe  death  of  the 
owner  in  1882,  wben  the  two  portions  of  the 
premises  passed  by  devise  to  different  own- 
ers; the  eastern  part  of  the  building  being 
described  as  the  west  half  of  the  east  half 
of  lot  2  In  Blk.  81,  and  the  western  part  be- 
ing described  as  tbe  east  half  of  the  west 
half  of  the  same  lot  The  title  of  the  plain- 
tiff and  the  defendants,  respectively,  to  the 
west  half  and  the  east  half  of  the  building, 
rests  upon  these  devises.  For  the  purpose 
of  determining  the  question  presented,  no 
further  details  as  to  the  title  to  the  respec- 
tive portions  of  the  property  need  be  set  out. 
Tbe  claim  of  plainttfl  as  owner  of  tbe  west 
half  of  the  building  Is  that,  under  the  devise 
to  his  remote  grantors  of  the  west  half  of 
the  east  hAlf  of  lot  2,  be  acquired  the  right 
to  the  use  of  the  stairways  and  hall  as  an 
eastment  appurtenant  to  his  portion  of  the 
building;  while  the  contention  for  defendants 
is  that  there  was  no  easement  granted  In 
the  stairways  and  hall  which  are  wholly 
within  the  limits  of  the  east  half  ixt  tbe 
building,  and  that  the  devise  of  that  portion 
excluded  any  easement  by  implication  or 
uecessity.  Thero  Is  a  further  claim  for  de- 
fendants that  if  any  easement  existed  at 
tbe  time  the  devise  took  effect;  It  has  been 
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abandoned  hj  condnet  of  plalntUC  and 
tlu)se  under  whom  he  claims. 

[1]  L  The  devisees  of  the  two  halves  of 
the  building  took  tl^e  as  parchasers,  and 
their  rights,  so  far  as  we  can  see,  were  the 
same  as  tW  would  have  been  had  J.  D. 
Templln  conveyed  the  west  half  of  the  build- 
ing, that  Is,  the  last  half  of  the  west  half 
of  lot  2,  to  fdaintlfl'a  remote  grantors,  and 
at  the  same  time  conveyed  to  others  the  east 
half  of  the  building,  that  Is,  the  west  half 
of  the  east  half  of  the  same  lot  If,  at  the 
time  such  convejances  were  made,  tbere  had 
existed.  In  the  east  half  of  the  biUldlng  ad- 
joining the  dividing  wall,  stairways  and  a 
hallway  originally  designed  and  still  used  as 
was  obvious  to  all  the  grantees,  for  the 
mutual  convenlmce  of  the  occupants  of  the 
CTtlre  building,  thai,  as  we  think,  the  gran- 
tees of  the  Wfst  half  would  have  acquired 
1^  implication  an  easement  In  the  use  of 
such  stairways  and  hall,  and  the  grantees  of 
the  east  half  would  have  taken  titie  sub- 
ject to  such  easement  Thompson  v.  Miner, 
30  Iowa,  386;  Marshall  Ice  Co.,  r.  lA  Plant, 
136  Iowa.  621,  111  N.  W.  1016,  12  L.  B.  A. 
<N.  S.)  1073;  Howell  v.  Gstes.  71  Tex.  690, 
12  S.  W.  62;  Doyle  v.  Lord,  64  N.  T.  432,  21 
Am.  Rep. 

[2]  It  must  be  conceded  that  eas^ents  by 
implication  are  to  be  strictly  limited  to 
rights  whldi  In  titw  very  nature  of  the  case 
must  be  presumed  to  have  been  in  the  minds 
of  the  parties  concerned,  appurtenant  on  the 
one  hand  and  servient  on  the  other ;  and  the 
necessity  of  the  use  for  the  <»nvenlent  &i- 
Joyment  of  the  premises  to  which  the  ease- 
ment is  claimed  as  appurtenant  la  a  ma- 
terial consideration  In  determining  whether 
such  easement  Is  to  be  implied.  Neverthe- 
less, an  easement  by  Implication  is  a  differ- 
ent thing  from  an  easement  by  necessity,  as 
the  latter  term  is  properly  used.  Scott  v. 
Palms,  48  Mich.  505,  12  N.  W.  677.  It  must 
be  conceded,  also,  that  in  some  courts  ease- 
ments by  Implication  have  been  limited  to 
those  existing  strictly  by  necessity.  See,  for 
example.  Buss  v.  D^-er,  125  Mass.  287;  Hll- 
dreth  v.  Googlns,  91  Me.  227,  39  AU.  550; 
StiUwell  V.  Foster,  SO  Me.  333,  14  Atl.  731. 
Much  may  be  said  In  behalf  of  this  rule; 
but  we  think  the  other  rule  which  recog- 
nizes an  implied  easement  as  arising  out  of 
the  method  of  construction  and  use  of  the 
building,  portions  of  which  subsequently  pass 
to  different  purchasers,  has  been  adopted  by 
this  court  in  the  cases  already  cited. 

[3]  Easements  appurtenant  pass  with  the 
description  of  the  property  to  which  they 
are  appurtenant  without  specific  designa- 
tion, and,  on  the  other  hand,  the  purchaser 
of  the  servient  property  takes  subject  to 
the  easement  without  express  reservation. 
Teachout  v.  Capital  Lodge,  128  Iowa,  380,  104 
N.  W.  440 ;  Reed  v.  Gasser,  130  Iowa,  87,  106 
N.  W.  383;  Hatton  v.  Gale,  152  Iowa,  485, 
132  N.  W.  1101;  Stephens  t.  Boyd,  188  N. 
W.  380. 


We  do  not  undertake  to  any  that  f  the 
building  should  be  entirely  destroyed,  the 
plaintiff  would  have  an  easement  in  that  por- 
tion of  defendants'  lot  over  whlidt  the  stair- 
ways and  ball  are  now  maintained.  No 
such  question  Is  before  ns.  Plaintiff  asks 
only  that  defradants  be  enjoined  from  ob- 
structing his  use  of  the  stairways  and  hall- 
way as  they  now  exist  audi  use  being  that 
to  which  they  were  subject  at  the  time  ti- 
tie passed  under  strata  owner^p  by  vir* 
tue  of  the  provisions  of  J.  D.  TempUn'a  wllL 
We  think  this  claim  of  plaintiff  was  prop- 
erly recognized  by  the  lower  court 

£4]  II.  Aiq;Kllants  rely  uiwn  a  decree  In 
an  action  to  wbldi  all  the  devisees  of  J.  D. 
Templln  were  parties  as  an  adjudication  In 
favor  of  defendants  J.  W.  Templln  and  oth- 
ers againrt  plaintiff's  remote  grantor  cutting 
off  any  right  In  the  east  half  of  the  build- 
ing. But  It  appears  that  the  action  in  which 
such  decree  was  rendered  was  one  in  whldi 
John  W.  Templln  and  his  minor  children, 
who  are  defendants  In  the  iHresent  action, 
asked  thftt  as  against  the  other  hclis  or 
devisees  of  J.  D.  Templln  the  will  of  the 
latter  be  so  reformed  as  to  correctly  describe 
a  certain  parcel  of  land  devised  to  said 
Jobn  W.  Templln  and  his  Issue  as  the  west 
half  of  the  east  half  of  lot  2  In  block  81.  in- 
stead of  the  east  half  of  the  west  half  of 
said  lot  which  was  In  said  will  devised  to 
a  daughter,  remote  grantor  of  the  plaintiff, 
and  that  the  right  of  said  plalntltb  to  the 
west  half  of  the  east  half  of  said  lot  un- 
der the  will  as  thus  corrected  be  confirmed, 
and  that  to  remove  any  cloud  from  said 
plaintiff's  title  the  record  of  the  will  be 
made  to  conform  to  the  correction  asked. 
The  decree  In  that  action  recites  service  of 
notice  on  defendants  therein  and  default  by 
them,  and  a  finding  that  said  plaintiffs  were, 
under  the  provisions  and  conditions  of  the 
will,  the  owners  of  the  west  half  of  the 
east  half  of  said  lot,  correcting  the  will  ac- 
cordingly in  that  respect  and  confirming 
their  title  and  quieting  It  as  against  the  de- 
fendants In  that  action.  It  is  clear  there- 
fore that  plaintiffs'  remote  grantor,  as  heir 
of  J.  D.  Templln  and  devisee  under  his  will, 
was  not  called  upon  to  defend  her  right  to 
an  easement  by  implication  in  the  west  halt 
of  the  east  half  of  the  lot  whldi  she  had 
by  virtue  of  the  devise  to  her  of  the  east 
half  of  the  west  half'  of  the  lot,  and  that  the 
only  effect  of  the  decree  was  to  reform  the 
will  and  make  It  effectual  to  carry  out  th« 
Intent  of  the  testator.  In  the  first  division 
of  this  opinion  the  rights  of  the  parties  have 
been  determined  on  the  theory  of  devises  of 
the  two  halves  of  the  building  to  different 
devisees,  and  that  conclusion  is  not  affected, 
therefore,  by  the  consideration  of  tiie  de- 
cree herein  described. 

In  view  of  this  conclusion,  the  motion  of 
appellee,  submitted  with  the  case,  to  strike 
from  the  record  the  decree  offered  In  evi- 
dence on  certain  grounds  set  up  in  said  mo- 
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inent  by  plaintiff's  grantors  or  himself  seems 
to  us  to  be  quite  inadequate.  The  obstruc- 
tions of  wUcb  plalutlff  complains,  and  whicb 
be  asks  to  have  abated,  have  not  existed 
for  any  great  lengtb  of  time  and  bave  but 
recently  come  to  bis  attention.  It  Is  true 
that  for  some  years  tbe  second  floor  of 
plalQtUTs  premises  bas  been  occupied  by  a 
tenant  In  connection  with  tbe  second  floor 
room  to  the  west;  commuulcatlon  having 
been  established  by  an  arched  opening  in 
the  wall  with  plaintiff's  consent,  and  the  en- 
trances from  tbe  ball  to  the  east  have  not 
been  used.  But  If  plalntlfTs  present  tenant 
tot  his  second  floor  allows  hla  lease  to  ex- 
pire, It  will  be  necessary  for  plaintiff  in  aU 
probability  to  lease  tbe  second  floor  or  por- 
tions of  it  to  tenants  who  will  desire  ac- 
cess by  means  of  tbe  hallway;  for  there  Is 
no  other  avenue  of  access  in  the  building  to 
plaintiff's  second  floor  save  by  the  stairways 
and  hallway  to  which  this  action  relates. 

It  further  appears  that  at  one  time  plaln- 
tUTs  Immediate  grantor,  in  leasing  tbe  store- 
room on  the  first  floor  to  George  W.  Speldel, 
who  now,  as  tenant  of  tbe  east  half  of  the 
building,  Is  a  defendant  in  this  suit,  agreed 
to  construct  and  did  construct  for  him  an 
inside  stairway  for  reaching  tbe  back  por- 
tion of  tbe  second  floor.  But  after  occu-* 
pancy  of  two  or  three  years,  Speldel  removed 
to  tbe  east  side  of  the  building,  and  bis 
succeeding  tenant  of  tbe  storeroom  on  tbe 
west  side,  having  no  use  for  the  inside  stair- 
way, cut  it  out  Speidel's  testimony  that, 
when  plaintiff's  grantor  agreed  to  construct 
tbe  Inside  stairway,  he  declared  that  bis 
tenant  had  no  right  to  the  use  of  the  stair- 
ways in  the  east  half  of  the  building,  Is  con- 
tradicted by  tbe  other  party  to  tbe  aUeged 
oonversatlon,  and,  as  the  burden  of  proving 
abandonment  is  upon  the  def^dants,  we 
reach  the  conclusion  that  no  actual  or  In- 
tentional abandonment  is  made  out 

[I]  Mere  nonuser  of  an  easement  of  this 
Idnd  during  a  period  of  time  within  which 
there  is  no  occasion  to  use  It  does  not  tend 
to  ebow  a  permanent  abandonment  Teuch- 
<iat  T.  Capital  Lodge,  128  Iowa,  380,  104  N. 
W,  440:  Reed  t.  Gasser,  130  Iowa,  87,  106 
N.  W.  383. 

The  decree  of  the  trial  court  Is  therefore 
afflrmed. 


JXJUnS  A.  BArCB  &  CO.  T.  CHAMBER- 
LAIN et  aL 
(Supreme  Court  of  Iowa.   Dec.  12,  1912.) 

1.  liANDLOBD  AMD  TEHAHT  ({  124*)— LeIASE— 
CONSTBUCTION. 

An  owner,  contemplatlaff  the  erection  of  a 
fenilding,  leased  a  room  on  uie  first  floor  for  a 
drug  store  on  the  completion  of  the  building; 


extension  of  the  time  to  complete  the  room. 
Thereafter  the  tenant  saw  a  blueprint  which 
showed  a  door  connecting  the  room  with  the 
lobby  of  the  part  of  the  building  to  be  occupied 
as  a  hotel.  When  the  hotel  lobby  was  finished 
the  doorway  was  closed  on  the  hotel  side.  Held. 
thnt  the  tenant  did  not  ecqaire  by  the  original 
lease,  or  the  extension,  or  subsequent  plane, 
any  right  to  have  constructed  and  kept  open 
for  use  a  door  between  the  store  and  the  hotel 
lobby. 

[Ed.  Note. — For  other  cases,  see  Landlord 
hnd  Tenant,  Cent  Dig:  H  437-140;  Dec.  Dig. 
i  124.*] 

2.  Easkmintb  (I  17*)— Watb. 

The  tenant  did  not  acquire  an  easement 
by  implication  of  a  right  of  access  to  and  from 
the  lobby,  though  such  right  would  ha  advan- 
tageous to  him. 

[Eld.  Note.— For  other  cases,  see  Basements, 
Gent.  Dig.  H  46-48;  Dee.  Dig.  {  17.*] 

Appeal  from  District  Gonr^  Pollt  Coon^; 
Lawrence  De  Graff,  Judge. 

ActloQ  to  enjoin  the  d^endant  Chamber- 
lain, the  owner  of  a  hotel  building,  and  W. 
L.  Brown,  tbe  leesee  of  such  bulldbig,  from 
interfering  with  the  use  by  plaintifEB,  tbe 
lessees  of  a  storeroom  In  sncb  building,  of  a 
certain  door  opening  from  the  storeroom  in- 
to the  portion  of  the  building  occupied  as  a 
hotel.  Damage  is  also  demanded  for  tlie 
past  Interfer^ice  by  defendants  with  the 
use  of  such  door  by  tbe  plalntiiRi  in  connec- 
tion wltb  their  business.  There  was  a  de- 
cree denying  to  plaintiffs  any  relief,  and 
they  appeaL  AfQrmed. 

Sullivan  &  Sullivan,  of  Dee  Moines,  for 
appellants.  Read  &  Bead,  ot  Dea  Moines, 
for  appellees. 

McCLAIN,  C.  J.  In  December,  1902,  the 
defendant  Chamberlain  was  proposing  to 
construct,  and,  indeed,  bad  In  process  of  con- 
struction, a  building  on  tbe  northeast  cor- 
ner of  Locust  and  West  Seventh  streets  in 
Des  Moines,  and  entered  Into  a  written  con- 
tract of  lease  with  the  plaintiffs  by  which 
he  granted  to  them  for  the  term  of  eight 
years  from  the  completion  of  the  building, 
on  an  agreed  monthly  rental,  the  use,  for 
the  purpose  of  a  drug  store,  of  a  room  on  the 
first  floor  of  such  building  of  the  dimensions 
of  about  18  feet  on  Locust  street  and  about 
66  feet  on  Seventh  street  The  contemplated 
building,  as  described,  was  to  be  of  not  less 
than  two  stories  In  height,  and  It  was  to  be 
completed  within  about  90  days  from  the 
date  of  the  lease,  barring  accidents,  etc.,  ac- 
cording to  the  plans  and  spectdcations  of 
Messrs.  Proudfoot  &  Bird,  architects.  In 
February  following,  defendant  Chamberlain, 
desiring  to  erect  a  larger  building  than  had 
at  first  been  contemplated,  whicb  might  be 
used  for  hotel  purposes,  and  tbe  construc- 
tion of  which  would  require  a  longer  time 
than  that  referred  to  in  the  lease  to  plaln- 
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tub,  ivoenred  from  tbe  plaintiffs  a  written 
Indoraemait  on  said  lease  as  follows:  "In 
(■onglderatlon  tbat  this  boildln?  be  changed 
to  a  hotel  we  agree  to  the  nerosaar^  exten- 
sion of  time  to  complete  the  drag  lotnn  and 
to  the  idiai^es  to  be  made  by  the  ardiltects 
Proudfoot  &  Bird,  drug  room  to  be  ready  for 
occnpancy  by  June  Ist,  IDOS,  If  possible. 
Rental  to  begin  30  days  after  drug  room  Is 
completed.  No  other  drug  store  to  be  in 
this  building." 

Soon  after  t^s  Indorsement  was  made, 
plaintUtB  saw  a  blueprint  of  the  ardiitect's 
plana  for  the  first  floor  whldi  showed  not 
only  a  front  entrance  to  the  room  on  Locust 
street  and  a  rear  side  entrance  on  Seventh 
street,  but  also  a  dotv  omnectlng  the  room 
which  was  to  be  occupied  by  plalntlfEs  with 
the  lobby  of  the  portion  of  the  building  to 
be  occupied  as  a  hotd.  During  the  construc- 
tion of  the  building  in  accordance  with  these 
plans,  defmdant  Brown,  who  had  already 
an  arrangement  for  a  lease  ot  the  butldiiv 
for  hotel  imxposea,  and  who  was  to  some  ex- 
tent looking  after  the  proper  omstructlon 
of  the  building,  noticed  that  a  door  was  be- 
ing put  in  between  the  atweroom  and  the 
lobby  in  accordance  with  the  rerlsed  plans, 
and  raised  the  question  with  the  plalntUCs 
whether  tb^  should  be  allowed  to  have  ac- 
cess to  the  hotel  lobby  throng  audi  door 
without  ttie  payment  <tf  addltlmal  consld- 
omtion  In  the  way  of  rentaL  The  testimony 
of  the  witnesses  ia  in  c<mfllct  as  to  what 
was  said  at  various  times  on  this  subject- 
matter  by  Brown  and  by  the  lAalntiffs,  bnt 
it  is  not  ocmtended  for  plaintiffs  that  Brown 
at  any  time  conceded  to  plaintiffs  the  right 
to  have  such  door  iept  open  and  used  under 
the  terms  of  th^  lease  with  Chamberlain. 
The  buildli^  was  so  far  completed  that 
plaintlfte  to<^  possession  of  their  storeroom 
In  February,  1904,  before  the  other  portiou 
of  the  building  were  yet  completed,  and  pot 
In  use  for  hot6I  pnrposes  in  October  follow- 
ing In  the  meantime  the  door  had  been  to 
some  extent  kept  open  and  used  by  work- 
men, bnt  plaintiffs  had  no  occasim  to  make 
use  of  it  in  connection  with  their  business 
and  had  not  done  so.  When  the  hotel  lobby 
was  finished,  this  doorway  was  closed  up 
by  a  blind  door  on  tbe  hotel  side,  and  it  has 
remained  closed  ever  since.  Plalnttfte*  lease 
was,  by  Chamberlain,  assigned  to  Brown  in 
November,  1904,  and  the  final  lease  between 
Brown  and  Chamberlain  for  tbe  use  of  the 
remaining  portion  of  tbe  building  for  hotel 
purposes  was  made  In  December.  Plaintiffs' 
rights  are  predicated  upon  the  writings 
above  referred  to  and  upon  a  Claim  of  an 
easement  by  Implicatitm  or  necessity. 

[1]  !•  It  is  plain  that  the  original  lease 
made  by  Chamberlain  to  plalntilb  did  not 
confer  upon  plaintiffs  any  right  to  have  con- 
structed and  kept  open  fbr  use  an  interior 
door  between  their  storeroom  and  other  por- 
tions of  the  building,  tor  no  use  of  the  oth- 
er portions  of  the  building  for  hotel  pur- 


poses waa  then  contemplated,  and  there  Is 
nothing  In  the  leases  as  to  any  doors  what- 
ever save  by  reference  to  Kdaas  and  spedflca- 
tions  which  It  la  conceded  did  not  Indicate 
any  other  doors  than  the  front  «itrance  from 
Locust  street  and  tbe  side  entrance  from 
Seventh  street  It  la  also  idaln  that  the  ex- 
tension of  lease  above  set  out  did  not  confer 
upon  the  plaintUb  any  rl|^t  to  have  an  In- 
terior door  constructed  and  maintained  ftom 
plaintiffs'  storeroom  to  Uie  lobby  of  the  ho- 
tel,  for  the  revised  plana  and  spedflcatlons 
therein  referred  to  had  not  yet  been  pn- 
pared.  It  aroears  that,  in  the  oonversatton 
between  Chamherialn  and  pi«int<iTif  relating 
to  the  extension  of  time  for  the  con^etion 
of  the  building,  It  was  urged  by  plaintiab 
that  they  would  be  seriously  damaged  by  the 
proposed  delay,  and  that  Cbamberialn  urged 
upon  their  attention  the  fact  that  tbe  pro- 
posed use  of  the  remalndw  of  the  Inifldlng 
for  hotel  purposes  would  be  to  their  decid- 
ed advantage.  Bnt  it  is  not  flalmed  that 
Chamberlain  made  any  retMenoe  to  a  pro- 
posed door  leading  from  the  storeroom  to 
the  lobby. 

Under  these  dreomstanoea,  it  seems  to  as 

(dear  that  If,  In  the  pvt^fuxntlm.  of  Uw  re- 
vised plans  and  In  the  construction  of  tbe 
building,  no  doorway  betwem  plalntlSii' 
storeromn  and  the  lobby  of  the  propoaed  ho- 
tel had  been  provided  for,  there  would  have 
been  no  breach  of  contract,  nor  Interference 
on  the  part  of  Chamberlain  with  any  ease- 
ment rig^it  of  xdalntlff^  and  we  tiilnk  it 
dear  also  that  tbe  snbaeqiiait  prqiaratlon 
of  plans  whhdi  plafntUEs  m^  have  aeoi, 
showing  a  doormiy  betwem  the  atweroom 
and  the  hotel  lobby  and  tbe  oonstmction  or 
an  (^)aiing  for  such  docnway,  did  not  cmfsr 
any  right  upon  lAalntUte  to  the  nae  of  a  door 
connecting  their  storeroom  with  the  hotel 
lobby.  No  contract  right  of  plaintlffla  has 
therefore  been  interfered  with  by  defendant 
Brown  in  keeping  closed,  as  against  plain- 
tiffs, the  oponlng  constructed  between  ttielr 
storeroom  and  tbe  lobby  of  the  hotel,  un- 
less out  of  the  contract  relations  between 
the  plaintiffs  and  Chamberlain  aome  eaae- 
saeat  by  implication  or  necessity  has  arisen 
entitling  plaintllb  to  the  use  of  sudi  means 
of  conununlcaticHi. 

it}  II.  With  reference  to  the  idalm  of  an 
easement,  it  must  be  observed  that  the  right 
of  acceaa  to  and  from  the  l(rt>hy  wmld  nec- 
essarily Imply  a  burden  upon  the  nae  of  the 
hotel  loU)y  itself.  It  is  not  contoided  that 
any  advantage  would  have  inured  to  irtaln- 
tiffs  from  the  opening  unless  persons  were 
entitled  to  pass  from  plaintiffs*  storeroom 
into  the  hotel  lobby  and  from  the  hotxA  lob- 
by into  tbe  storeroom.  The  question  then  la 
whether  the  dtfendant  Brown,  ta  leasing 
the  r«naining  portion  of  the  building  for  ho- 
tel purposes,  to<A  subject  to  a  sn^tnde  in 
favor  of  plaintUEs  as  tenants  of  the  store- 
room. We  are  nnable  to  see  any  basla  on 
which  sudi  a  swvltude  could  rest  There 


Digitized  by 


Google 


lom) 


KERB  T.  TAGEB 


906 


was  idaljily  no  socb  servitude  by  reason  of 
any  strict  necessity.  Plaintiffs  have  enjoy- 
ed, and  are  still  enjoylns^  ample  means  of 
access  to  tbelr  storeroom  by  tbe  g^eral  pvb- 
lic 

An  etfsement  by  Implication  does  not  arise 
from  considerations  of  mere  convoilence 
or  advantage.  It,  at  the  time  plaintiffs  took 
a  lease  of  tli^  storenxmi,  it  was  apparent, 
from  the  construction  of  tlie  building  and 
the  method  of  Its  use,  that  a  communication 
with  the  hotel  lobby  was  ime  of  the  ad- 
vantages which  would  accrue  to  them  from 
sucli  lease,  It  may  be  that  an  In^Ued  agree- 
ment that  Bodi  communication  would  con- 
tinue would  hare  arisen.  But  It  cannot  be 
said  that  at  any  tUne  there  has  been  any 
implied  agreemoit  arising  out  of  the  circum- 
stances under  which  the  written  contract 
was  entered  Into  oi  the  premises  have  been 
occupied,  nor  hare  the  plaintiffs  been  Justi- 
fied In  assuming  that  they  were  acquiring  a 
right  to  an  Interior  conununication  with  the 
hotel  lobby.  Basemrats  by  Implication  are 
not  to  be  recognized  merdy  on  considera- 
tions of  advantage  or  convoilence.  Ward  t. 
Robertson,  77  Iowa,  169,  41  N.  W.  608; 
Wnlker  v.  Clifford,  128  Ala.  67,  29  South. 

86  Am.  St  Bep.  74;  Belser  v.  Moore, 
73  Arlc  297.  84  S.  W.  219 ;  Kane  v.  Templln, 
138  N.  W.  901,  decided  at  the  present  term. 

Finding  that  plaintiffs  have  not  and  never 
have  had  any  right  to  use  a  doorway  be- 
tween their  storeroom  and  the  hotel  lobby, 
we  reach  the  conclusion  that  they  are  en- 
titlod  to  no  relief  whatever,  either  by  way 
of  injunction,  mandamus,  or  damages.  In 
^iew  of  this  conclusion,  it  Is  unnecessary 
to  discuss  the  question  whether  mondamns 
would  be  a  proper  remedy  in  socb  a  case. 

The  decree  ot  the  trial  court  Is  therefore 
afSrmed. 


KERR  et  al.  v.  TAGEB  et  at 
(Supreme  Court  of  Iowa.   Dec.  IS.  1912.) 

1.  ADVnUB  POSSBflSIOlT  (f  S7*) — ^BUBDBH  Or 
PBOOF. 

In  partition,  a  defendant  claiming  the  land 
throuefa  an  oral  transfer  followed  by  poiseasion 
for  the  period  prescribed  by  the  statute  of  Um* 
itatlooB  has  the  burden  of  proof. 

{Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
sessltm.  Cent  Dig.  SI  277.  278,  687;  Dec.  Dig. 

2.  Vbhdob  and  Pubchaseb  (I  44*)— Sale— 

EVIDKNCB. 

In  partition,  evidence  held  Rufficieot  to 
warrant  a  finding  that  a  parol  conveyance  was 
made  to  defendant's  grantor  in  cmiideration 
for  past  services  and  an  agreement  to  i»ay  the 
tnxes  on  the  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  |i  69-76;  Dec.  Dig.  | 
44.«] 

3.  WiTNSsSRS  (I  144*)— Tbansactions  with 

PKCEASED  PeBSONS. 

The  grantor  of  a  party  in  an  actioa  involv- 
ing land  cannot  testify  to  personal  tranaac- 
tionfl  or  communications  between  himself  and 


his  deceased  tether,  from  whom  he  claimed  an 
oral  c<mveyance  of  ue  land,  under  Code,  S  4604, 
ralatlBg  to  communications  with  deosBsod  per- 
sons. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Gent  Dig.  |g  82S-64S;  Dec.  Dig.  f  144.*] 

4.  Witnesses  (S  146*)- Husband  and  Wife 
—Tbansactions  with  Deckabed  Pebsons. 

A  wife  can  testify  as  to  trsnsactions  be- 
tween her  hustiand  and  his  deceased  grantor 
in  which  she  took  no  part  in  an  action  to 
which  neither  she  nor  her  husband  was  a  por^. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  II  644-649;  Dea  Dig.  |  146.*] 

5.  WnsESBKa  a  189*)— Paeent  and  Child— 
Tbanbaotiohb  with  Dboeasbd  Pbsohs. 

A  son  who  was  not  a  party  to  a  suit  could 
testifr  as  to  conversations  with  bis  deceased 
father  relative  to  transactioiis  with  another  son. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  H  582-597:   Dec.  big.  1  139;*] 

6.  Afpeal  and  Ebbob  (I  232*)— BrxDUfOB— 
Objections— Waives. 

One  oUeetina;  to  evidence  only  on  certain 
grounds  waives  aU  other  grounds  of  objection. 


14iSl'. 


Error,  Cent  Dig.  ||  1861.  1868,  1 
Dec.  Dig.  I  282.'] 

7,  Fbauds,   Statuttb  of  ($  I29»>— OOFTBT- 
ANGES— <JONBIDKKAT10H. 

The  satisfaction  and  release  of  a  pre-ex- 
isting debt  la  a  sufficient  consideration  for  a 
conveyance,  and  amounts  to  such  payment  as  to 
take  the  transaction  out  of  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  I|  287-292,  303,  306-808, 
311,  314,  318-320,  322,  325,  326 ;  Dec  Dig.  S 
129.*j 

8.  Appeal  and  Ebbob  (|  648*)— Adstbacts— 
Motions  to  Strike— Tiue. 

A  motion  to  strike  appeUee's  amendment 
to  the  sbstract,  which,  thookh  not  filed  in  time, 
was  filed  as  soon  as  it  was  known  what  points 
appellant  was  relying  on  ftor  a  reversal  will  be 
overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror. Gent  Dig.  H  2791-2794 ;  Dec  Dig.  {  643.*] 

Appeal  from  District  Oourt,  Harrison 
County;  A.  B.  Ttaornell,  Judge. 

Action  for  the  partition  of  certain  real  es- 
tate. Defendants  Xager  and  Tager  dalmed 
to  be  the  own^  of  the  land  through  memc 
conv^rances  from  James  H.  House,  now  de- 
ceased, from  whom  all  parties  trace  th^ 
11tl&  Various  other  lasues  were  tendered, 
and  upon  txial  to  the  court  a  decree  was  ren- 
iend  dlwnlsHlng  plalnturs  petition,  and 
quieting  the  title  to  the  land  In  defendants 
Yager  and  Tager.  Flalntltb  aM>eal.  Af- 
firmed. 

J.  9.  Dewell.  of  Missouri  Valley,  for  ap- 
pellants, a  W.  Kellogg,  of  Missouri  Valley, 
for  appellees  Yager.  Clem  F.  Kimball,  of 
Council  Bluffs,  for  other  appellees. 

DEEMER,  J.  James  H.  House  died  some 
time  in  the  year  1888,  seised  of  the  record 
title  to  the  land  in  controvert.  He  had  five 
childr^  to  wit:  WUliam,  Ghaa.,  and  Allen. 
soiiB,  and  Jannet,  who  afto'wards  married 
William  Eddie,  and  Eliza,  who  afterwards 
married  Abraham  Sai^,  dau^ters.  Prior  to 
the  death  of  James,  Jannet  Eddie  died,  leav- 


•For  etaer  oases  set  sssw  topia  and  section  NUMBER  in  Dec.  Dls.  *  Am.  Ois.  Ker-No.  Ssrlos  *  Rop'r  Indexn 
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lug  three  diildren,  Chas.,  Winnie,  who  mar- 
ried plaintiff  John  D.  Kerr,  and  LllUe,  who 
afterwards  married  John  Brownrigs.  Win- 
nie Kerr  died  ivior  to  the  demise  ot  James 
Honset  learing  one  daughter,  Sadie  Kerr,  a 
minor,  who  Is  also  one  of  the  plaintiffs,  and 
the  two  plaintiffs  claim  to  own  an  undivided 
one-Sfteenth  of  the  real  estate.  Eliza  Sapp 
died  before  the  death  of  her  father,  leaving  six 
children  surviving,  and  these,  with  their  re- 
spective husbands  and  wives,  are  defendants, 
and  they  each  claim  a  one-thirtieth  interest 
in  the  real  estate.  William,  Chas.,  and  James 
House,  sons,  quitclaimed  their  Interest  in 
their  father's  property  to  the  other  son,  Al- 
len,  and  thereby  Allen  became  vested  of  an 
nndlTided  three-fifths  of  said  real  estate.  And 
on  July  37,  1901,  Allen  House,  his  wife  Join- 
ing, conveyed  their  Interest  to  defendants 
Yager  and  Yager.  In  October  of  the  year 
1906  Chas.  Eddie  and  wife  and  Lillie  Brown- 
rigg  and  husband  conveyed  their  interest  in 
the  land  to  plalnticr  Kerr,  and  It  la  (Maimed 
that  he  thereby  l>ecame  the  owner  of  two- 
fifteentiut  of  said  e^te.  In  November  of 
the  same  year  Oeoige  SavP  conveyed  bis  In- 
terest to  one  W.  A.  Smith,  who,  in  turn,  con- 
veyed the  same  to  plaintiff  Kerr,  by  reason 
of  which  Kerr  became  the  owner  of  an  un- 
divided one-sixth  of  estate.  Defendant  Annie 
Yager  Is  the  daught^  of  Allen  House,  and 
Chris  Yager  Is  her  husband.  Def^dants 
Yager  and  Yager  claim  title  to  all  the  prop- 
erty In  ccntivversy  In  virtue  of  a  warranty 
deed  for  the  same  to  them  ssecuted  by  Al- 
len House  and  wife  on  July  2T,  1901.  They 
also  pleaded  that  James  H.  House  during  his 
lifetime  and  some  time  prior  to  the  year 
ISTO  sold  and  transfared  the  property  to  his 
SOD  Al\&k  by  oral  contract,  and  that,  pursu- 
ant to  such  sale,  Allen  took  possession  of  the 
land,  made  Improvements  thereon,  and  ever 
thereafter  paid  the  taxes  on  the  premises. 
Hbey  also  procured  an  assignment  from  Al- 
len  House  In  the  following  terms: 

"Having  sold  to  my  daughter,  Anna  Yager, 
and  her  husband,  Chris  Yager,  lot  6  and  all 
of  lot  6,  except  the  west  eleven  acres  there- 
of In  section  No.  18,  township  No.  78,  range 
45,  Harrison  county,  Iowa,  and  given  the 
said  Anna  Yager  and  Chris  Yager  a  warran- 
ty deed  to  the  said  land,  I  hereby  sell  and 
assign  to  said  Anna  Yager  and  Chris  Yager, 
my  claim  against  the  several  plaintiffs  and 
defendants  In  the  salt  of  John  D.  Kerr  et  al. 
Ts.  Anna  Yager  et  al.,  commenced  In  the 
district  court  of  Harrison  county,  Iowa,  for 
the  January  term,  1907,  the  said  taxes  hav- 
ing been  paid  on  said  land  by  me  under 
claim  of  ownership,  believing  that  I  was  the 
ownw  of  the  land  under  oral  sale  and  gift 
from  my  father,  James  H.  House.  And  I 
hereby  anthorise  my  said  daughter  and  ber 
husband,  Anna  Yager  and  Chris  Yager,  to 
collect  said  taxes  and  the  intwest  thereon 
from  the  seraml  claimants  of  said  vrapecty 
in  said  suit,  if  it  shall  be  found  1^  the  court 
that  the  plainttSiB  and  defradants  are  e&U- 


tled  to  any  part  of  said  land,  and  authorize 
th^  to  claim  the  same  as  an  offset  against 
any  claim  of  the  plalntUb  or  defoidants  in 
said  suit 

"Dated  Mlssouzl  Valley.  Iowa,  this  29th 
day  ot  Deoonbw,  1900. 

^'Alloi  X  House." 
mark 

And,  &tter  avnrlng  tliat  Allen  paid  taxes 
on  the  land  to  the  amount  of  $27&J81,  tbej 
asked  to  t>e  protected  in  any  event  to  ttu 
amount  ot  these  taxes  wMch  should  be 
charged  proportionally  against  any  advene 
interest  in  the  land.  Th^  also  i^eaded  that 
th^  went  into  the  possession  of  the  land 
some  time  In  the  year  1890  or  1891  und^  an 
arrai^auwt  with  Alltti  House,  beUeving 
that  the^  were  the  owners  thereof,  and  that 
they  have  ever  since  been  in  the  continuous, 
open  and  adv««e  possession  ot  the  psop&tj. 
They  farther  pleaded  the  adverse  possession 
of  their  grantor,  Allen  House,  tor  th»  tall 
statutory  period,  both  before  and  after  the 
death  of  his  ftithM.   Repleading  the  same 
fkcts,  they  asked  that  their  title  to  all  flie 
premises  be  established  and  quieted  in  than. 
As  to  defoidant  Eliza  Sapp,  they  pleaded 
that  deceased,  James  H.  Houses  made  a  con- 
veyance to  her  which  was  to  be  in  full  of  her 
share  In  his  estate,  and  that  she  accepted 
the  same  as  such,  and  that  plalntlfl  Kot 
took  nothing  under  his  deed  fnHn  George 
Sapp^   They  also  pleaded  that,  slnee  Otey 
took  possession  under  their  deed  from  Allen 
House,  they  cleared  off  the  propoty  at  an 
expoise  of  $50,  and  made  IminoTements 
thereon  of  the  value  of  |2,260,  and  Oney  ask- 
ed that  theoe  matters  be  also  taken  Into  ac- 
count In  the  event  th^  title  was  not  con- 
firmed.  In  a  reply  to  the  pleadings  siting 
up  these  various  matters  plalntifEs  denied 
most  of  the  affirmative  statanokts,  and 
pleaded  the  statute  of  frauda  also 
pleaded  that  the  rents  and  profits  of  the  land 
should  be  offset  against  the  claims  for  taxes. 
They  also  asked  that,  if  it  be  found  that  the 
Sapp  hdrs  liad  nothing  In  the  land  because 
of  the  conveyance  to  their  mother,  tli^  In- 
tOTest  In  the  lands  be  proportlimally  increas- 
ed.  Plaintiff  Sadie  Kerr  also  pleaded  that 
she  was  a  minor  15  years  of  age,  and  that 
the  statute  of  limitations  could  not  and 
would  not  ran  against  her  until  after  she 
became  of  age.   The  othw  defendants  filed 
pl«idlugs  which  are  not  now  matoial  be- 
cause th^  seem  to  be  content  with  the  de- 
cree as  raidered.   That  decree  was  to  the 
effect  that  Yager  and  Yager  wa%  and  are 
the  owners  of  the  property  in  fee  £lmpl&  It 
also  established  and  confirmed  their  tiUe  and 
dismissed  plaintiffs'  petition.    The  fiicte  so 
far  recited  being  undisputed,  and  the  appeal 
having  been  taken  by  plalndJIs  alone,  It  Is 
manifest  that  the  on^  issues  to  be  consid«'- 
ed  are  ttiose  arising  betweot  plalntlffa  and 
defendants  Yager  and  Yager.  The  record  ti- 
tle was  in  James  H.  House  at  the  time  of 
his  death,  and  the  burden  was  and  la  nt  the 
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-defendants  Tager  and  Tager  to  show  that 
the  said  James  sold  the  land  to  his  son  AlUn 
Iloose  in  bis  lifetime  as  claimed,  and  ttiat 
thereafter  Allen  ocmveyed  the  same  to  than, 
«r  that  they  t/odk.  posseaeAon  of  the  land  un- 
der the  warranty  deed  from  Allen  and  his 
wife  to  them  of  date  Jnly  27,  1904,  and  that 
they  have  since  held  possession  thereof, 
claimiDg  to  own  the  same,  and  that  their 
grantor,  Allen,  held  adversely  since  the  year 
ISOG.  If  the  latter  he  the  finding,  it  would 
not  in  itself  be  snfflcient  to  bar  the  Utie  of 
Sadie  Kerr,  fior  die  is  a  minor,  and  the  stat- 
ute of  llmttattona  wonid  not  mn  agaiiist  hex. 
^We  may  for  tlie  porpoaea  of  thbi  opinion  dis- 
miss all  other  claims  save  those  made  by  ap- 
pellees Tager  and  Ta.ger  in  the  briefs  filed 
by  them:  (1)  Tbat  they  hold  title  to  aU  the 
land  by  adrerse  powession;  (2)  that  there  is 
sufficient  evidence  to  show  an  oral  sale  of 
the  land  James  Bouse  during  his  life- 
time to  hto  eon  Allen  in  consideration 
services  performed  followed  by  the  sole  pob> 
sessifHi  and  occupancy  thereof  under  said 
contract  for  more  than  10  years,  and  the 
making  of  ImprdVanents  thereon;  and  dS) 
that,  in  any  event,  they  are  entitled  to  an  al- 
lowance for  all  taxes  paid,  for  Improvements 
placed  upon  the  land,  and  for  the  value  of 
labor  performed  in  putting  Into  condition  for 
cultivation. 

It  should  be  stated  .in  this  connectlMi,  in 
order  to  avoid  confusion,  that  Allen  House 
may  have  acquired  Htle  to  the  land  by  ad- 
Terse  posfiesdon  before  the  death  of  his  fa- 
ther, and,  if  that  be  true,  plaintiff  3adle 
Kerr  (minor)  would  have  no  Interest  therein. 

[1,21  The  primary  and  pivotal  Question 
In  the  case  is  this:  Did  James  H.  House 
during  bis  lifetime  sell  the  land  by  oral 
agreement  to  his  son  Allen?  And  Inddratal 
-thereto:  Did  the  son  Allen  go  Into  possession 
thereof  and  thereafter  sell  the  land  by  war- 
ranty deed  to  defeidants  Yager  and  Tagw, 
and  did  th^  or  ^ther  of  tiiem  go  into  pos- 
session, claiming  to  own  the  entire  title,  and 
use  and  occupy  the  land  for  any  full  10- 
year  period?  Upon  these  Questions  the  bur- 
den Is  upon  the  defendants  Yager  and  Yager. 
-Originally  the  land  was  covered  with  a  heavy 
growth  of  Umber,  and  was  unoccupied,  and 
the  evidence  tends  to  show  that  some  time 
-during  the  years  1873  and  1874  Allen  House, 
by  agreement  with  bis  fiLthar,  undertook  to, 
and  did,  clear  the  land  of  all  saw  lumber, 
and  caused  the  same  to  be  sawed,  and  the 
lumber  maa  sold  and  the  mon^  turned  over 
to  the  deceased  James  H.  House,  and  defend- 
anta  inrodnced  evidence  to  show  that  after 
this  was  done,  and  some  time  in  the  year 
1876,  the  father  said  to  his  son  Allen,  "I  will 
give  you  this  land  if  yon  will  take  it  and 
pay  the  taxes  tm  it  for  wbat  you  have  done 
for  me  in  clearing  it  off."  Testimony  was 
also  offered  to  show  that  the  son  Allen  ac- 
cepted the  propositton,  took  possovion  of  the 
land,  and  paid  the  taxes  thereon.  The  testi- 
mony as  to  the  possession  taken  by  Allen  is 


not  very  strong.  It  seems  that  thereafter  he 
took  timber  therefrom  for  fuel  and  for  posts. 
The  land  was  uniminroved  and  unfenced,  save 
that  some  small  garden  spots  were  inclosed, 
and  for  a  portion  of  the  time  part  of  it  wajs 
in  the  possession  of  squatters.  Cattle  and 
stodE  ran  over  the  land  almost  at  will,  and 
until  the  time  the  Yagers  toaSt  irassession 
squaUera  lived  upon  jwrtions  of  it,  and  they 
never  paid  any  rent,  although  they  built 
some  sbantiee  thereon,  and  cultivated  some 
small  garden  spots.  Yager  moved  upon  the 
land  under  an  arrangement  with  Allen  House 
about  the  year  1890,  and  Immedlatdy  began 
ito  improvement  He  fenced  it,  cleared  it  off, 
and  made  valuable  Improvemente  thereon. 

[I]  Most  of  the  testimony  offered  to  show 
the  sale  of  the  land  was  objected  to  as  in- 
competent and  as  coming  from  Incompetent 
witnesses,  and  we  may  here  say  that  we  re- 
gard the  witness  Allen  Honse  incompetent  to 
bestLty  to  any  personal  transactions  or  com- 
munlcatlona  between  himself  and  his  deceas- 
ed fathra  because  of  the  provisions  of  sec- 
tion 4001  of  the  Ood&  As  to  other  relevant 
issues  he  was  competent 

[4]  But  the  wltnoB  Hary  Hou«^  wife  of 
Allea  House,  was  competent  to  testify  to 
transactions  and  communications  between  Al- 
len and  bis  father  in  which  she  took  no 
part.  Neither  Alien  nor  his  wife  was  a  party 
to  the  suit,  and  the  wife  was  not  an  incom- 
petent witness  to  the  matters  of  which  she 
gave  testimony. 

[t]  William  House,  who  was  not  made  a 
party  to  the  suit,  was  also  a  competent  wit- 
nesa  as  to  conversations  he  heard  from  his 
tether.  This  competent  testimony  is  suffi- 
cient as  we  think  to  show  a  parol  conv^- 
once  of  the  land  by  James  H.  Bouse  to 
his  son  Allen  in  conslderaUon  of  his  serv- 
ices in  clearing  it  up,  and  the  further  agree- 
ment to  pay  the  taxes  upon  It  This  Is  cor- 
roborated to  some  extent  at  least,  in  that 
he  paid  the  taxes  thereafter  both  befbre  and 
after  his  father's  death,  and  down  to  the 
time  the  land  was  deeded  to  the  Yagers,  by 
the  fact  that  he  assumed  to  control  it  both 
before  and  after  the  father's  death,  and  to 
exercise  exclusive  acta  of  ownership  over  It, 
that  he  listed  it  for  taxation  as  his  own  after 
the  death  of  his  father,  and  that  plaintiff 
John  D.  Kerr,  who  now  claims  to  own  a  part 
of  it,  knew  as  early  as  1892  tiiat  he,  Allen, 
was  daiming  to  own  it  all,  and  by  the  far- 
ther fact  that  he  assumed  to  own  it  all  and 
conveyed  the  entire  title  by  warranty  deed 
to  the  Yagers.  Although  plaintiff  Kerr  knew 
of  this  claim  as  early  as  the  year  1882,  he 
made  no  objections  thereto. 

[I]  Such  being  the  testimony,  we  do  not 
think  It  is  open  to  the  objection  that  It  is 
within  the  statute  of  frauds.  See  Hotchkiss 
V.  Cox,  47  Iowa,  655.  Aside  from  this.  It 
was  not  objected  to  on  that  ground,  and  for 
that  reason  the  objection  was  waived.  Holt 
V.  Brown,  63  Iowa,  319,  19  N.  W.  235;  Cross- 
en  V.  White,  19  Iowa,  109,  87  Am.  Dec.  420; 
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OraTet  t.  Clark,  101  Iowa,  78%  OB  N.  W. 

[7]  ■atlBftcUon  and  releaBe  of  a  pre- 
exlsUng  4M)t  la  a  anffldait  conaidmtttcm  for 
a  conveyanoe  and  amonnta  to  au^  payment  as 
to  take  the  case  ont  of  the  atatate  of  frauds. 
See  the  HotdiUsa  Case^  snpra.  If  Tager'a 
case  depended  npon  a  parol  gift,  which 
mnsti  to  be  sofllclait,  be  followed  by  actnal 
IMsseaslon,  if  not  by  the  making  of  improTe- 
menta  thereon,  we  shoold  have  more  difflcnl- 
ty  with  it  But,  as  the  conveyance  was  made 
in  consideration  of  the  son's  past  serrieeB, 
we  think  the  agreement  was  sometUng  more 
tiian  a  gift  It  was  a  transfte  npon  a  con- 
sideration paid,  and  sach  acts  ot  possession 
and  ownership  as  followed  are  conflimation 
of  the  claims  made  by  the  Yagers.  It  woold 
not  be  difficult  to  establish  the  claim  of  ad- 
vose  possession  against  plaintUf  SlOm  T). 
Kerr.  Bnt  this  would  not  dispose  of  the 
claim  of  Sadie  Kerr,  for  as  we  think  the 
statute  did  not  run  against  James  B.  Boose 
during  hla  lifttlme. 

Our  condnslon  Is  also  aopported  by  com- 
petent and  dncontradleted  testimony  that 
James  B.  Bouse  said  to  James  and  CSiarlea 
Bouse  in  the  presence  of  Uary,  Allen's  wife, 
about  the  time  of  the  alleged  transfer,  tiiat 
he  had  glren  the  land  to  Allen. 

fl]  Appellant's  motion  to  strike  appellees' 
amendment  to  abstract  Is  ovemiled.  It  was 
not  filed  in  time,  It  Is  true,  but  It  was  filed 
as  soon  aa  appellees  knew  what  points  ap- 
p^ants  were  relying  upon  for  a  revwsal. 

We  are  satisfied  after  a  careful  reading 
of  the  «itire  record  that  the  decree  of  the 
trial  court  Is  right,  and  it  Is  therefore  af- 
firmed. 


DEPUGH  T.  BROWN. 
(Supreme  Court  of  Iowa.   Dec  14,  1912.) 

1.  Api-eal         Ebbob  (I  1002*)— Tnoicr— 
CoNrLuammsB. 

A  verdict  on  eonflictiiig  evidence  is  eondu- 
■ive  on  appesL 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
pQQ2  *']  ^  3035-3»87;  Dec.  Dig.  I 

2.  MOBTaAOBS    (S  87*)— BxBGunoH— Nxou- 
OBNCB— Question  fob  Jubt. 

Where  a  real  estate  broker  seUing  land 
to  a  purchaser  and  acreeing  to  procure  for  him 
a  loan  at  6  per  cent,  and  to  pay  an;  difference 
if  oblif^ed  to  pay  a  higher  rate,  directed  the 

fturchaser  to  a  third  person,  who,  making  a 
oan  secured  by  notes  and  two  mortgages,  read 
to  the  purchaser  the  mortgage  bearing  .*»  per 
cent  interest,  but  did  not  read  the  other  mort- 
gage bearing  8  per  cent,  and  the  pnrcbaeer 
signed  both  mortgages  without  reading  them, 
the  question  whether  he  was  negligent  so  as  to 
prevent  enforcement  of  the  promise  of  the 
broker  was  for  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Dec.  Dig.  8  87.*] 

3.  Trial  (i  144*)— Ihbtbuctioiis— DiBEonoit 
OF  Vebdict. 

Where  plaintiff.  If  entitled  to  recover  at 
an,  is  entitled  to  recover  a  apedfied  per  cent 


on  a  specified  amount,  Oe  court  properly  fixed 
the  amoont  ^  the  recovery  at  the  specified  per 
cent  on  the  specified  amoont  b  the  evant  tJw 
jury  found  for  ^olntiff. 

Ilid.  Nots^For  oflier  coses,  ste  Trial  Cent 
1>igr|  844;  Dee.  Dig.  |  144*1 

4.  LxiOTATioN  or  Actions  (1  46*)— Sunning 

or  LllOTATIONS. 

Where  a  real  estate  broker  selUog  Und  to 
a  purchaser  agreed  to  procure  for  him  a  loon 
at  6  per  cent,  and  to  pay  any  difference  if 
obliged  to  pay  a  higher  rate,  limitations  did  not 
begin  to  run  on  the  promtae  until  the  pnr- 
diaser  suffered  loss  which  was  when  ha  waa 
compelled  to  pay  additional  interest 

[Ed.  Note.— For  other  cases,  see  limitatioo 
of  Actions.  Cent  Dig.  H  240-^;  Dec;  Dig.  | 
46.*] 

Aiveal  from  District  Court,  ArriBon  C3oud- 
ty;  O.  D.  Wheeler,  Judge; 

Action  to  recover  excess  interest  upcm  a 
loan  which  idalntur  was  comp^ed  to  pay: 
defendant  agreeing  to  pay  all  over  6  per  cent, 
tliat  plaintiff  was  compelled  to  pay.  Defmd- 
ant  denied  the  allegaUons  of  the  petition, 
pleaded  the  statute  of  limitations,  and  also, 
in  substance,  that  plaintiff  was  not  compelled 
to  pay  the  amoont  of  Interest  which  lie  did. 
and  that  If  he,  plaintiff,  liad  notified  defend- 
ant; he^  defendant,  conld  have  procured  a 
loan  for  a  mudi  lower  rate.  On  these  Issoes 
the  case  waa  tried  to  a  Jury,  resuttbw  In  a 
Terdict  and  Judgmoit  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

0.  W.  Kellogg,  of  Missouri  Valley,  for  ap- 
pellant   S.  B.  Cochran,  of  Logan,  for 
pellee. 

DEEMER.  J.  Defendant  and  one  EUU 
were  real  estate  agents,  and  aa  agents  for  a 
landowner  named  Nelson  they  sold  his.  Nel- 
son's, farm  to  plaintiff  on  or  about  March  1. 
1906.  It  is  agreed  that  plaintiff  said  he  oould 
not  iwy  all  cash  tor  the  farm,  and  would 
have  to  borrow  some  money  thereon,  and  it 
is  claimed  by  plaintiff  that  defendants  then 
agreed  that  they  would  procure  a  loan  for 
him  at  S  per  cent,  and  that,  If  he  was  ob- 
liged to  pay  more,  they  would  pay  him  the 
difference. 

[1]  Defendant  denied  that  this  was  the  na- 
ture of  the  contract,  but  the  Jury  found 
against  defendant  on  this  proposition,  and 
the  verdict  must  in  view  of  the  conflict  In 
the  testimony  be  treated  as  a  verity.  De- 
fendants d«iy  that  they  agreed  to  famish 
the  money  at  6  per  cent.,  but  stated  that 
they  oould  get  a  first  mortgage  at  6  per  cent, 
and  had  made  arrangonents  with  one  Burke 
at  Missouri  Valley  for  a  second  mortgage 
at  6  per  cent.  After  the  contract  of  sale 
had  been  signed,  plaintiff  w^t  to  Bllasoori 
Valley,  and  saw  Burke,  and  on  March  12, 
1906,  signed  two  mortgages  securing  two  sep- 
arate notes,  one  made  payable  to  B.  W. 
Binder  and  the  other  to  Burke.  The  note 
to  Binder  bore  S  per  cent,  and  the  one  to 
Burke  8  pa  cent  Interest   Plaintiff  edgned 
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the  notes  without  reading,  and  did  not  know 
that  the  second  bore  8  per  cent  interest  until 
some  time  afterwards,  nor  did  he  Inform 
defendant  of  that  fact  until  about  a  year  aft- 
erward. 

[2]  Plaintiff  explains  the  drcomatances  at- 
tending the  signing  of  the  notes  as  follows: 
"At  the  time  the  two  mortgages  were  made, 
the  first  one  was  read  over  to  me  by  Mr. 
Burke.  The  second  mortgage  was  not  read 
over  to  me.  *  •  •  I  discovered  for  the 
first  time  that  the  second  mortgage  provided 
for  8  per  cent  interest  the  year  after  it  was 
made,  when  I  went  to  pay  the  interest.  At 
that  time  I  went  to  see  Mr.  Brown,  and  I 
said  to  him  tliat  Mr.  Burke  said  that  the 
mortgage  called  for  8  per  cent  Brown  says: 
'It  is  no  such  damn  thing.*  I  told  him  that 
was  what  he  charged  against  me,  and  I 
would  not  pay  it  Mr.  Brown  said  he  would 
see  about  It  I  spoke  to  Mr.  Brown  again 
when  I  went  to  pay  the  Interest  again  next 
year.  I  wanted  him  to  straighten  it  out, 
but  be  didn't  seem  to  think  he  would.  I  bad 
to  go  off  and  leave  it  that  way.  •  «  • 
When  I  went  to  Missouri  Valley,  Billy  Burke 
drew  up  the  papers  In  his  oflBce.  I  went  to 
Mr.  Brbwn,  and  told  him  I  was  ready  to 
close  Uie  deal.  He  says:  'Well,  the  papers 
are  over  to  Mr.  Burke's  bank.  We  will  have 
to  go  over  ther&'  I  do  not  rectdlect  he  said 
anything  to  Mr.  Burke  in  my  presence,  bat 
be  told  me,  he  says :  'I  have  got  Mr.  Burke 
to  do  this  writing.  He  Is  a  better  Iiand  than 
I  am.  I  have  got  him  to  do  this.'  He  said 
Mr.  Burke  would  fix  out  the  papers.  Mr. 
Burke  read  the  first  mortgage  from  Mr.  Bin- 
der. I  knew  I  was  giving  tlie  first  mortgage 
to  Ur.  Blndor.  t  did  not  say  anything  about 
the  second  mortgage,  and  he  did  not  read  It 
over,  and  he  did  not  read  over  the  note  to 
me.  I  knew  bow  mnCb  ttie  second  mortgage 
vras,  bow  much  It  called  for,  but  I  did  not 
know  what  rate  of  intemt  He  told  me 
bow  mocta  the  first  mortgage  was  and  read 
tbat  over.  Z  signed  tbe  second  mortgage  and 
the  note  with  It  witiiout  knowing  what  it 
was,  except  tbat  It  was  a  second  mortgage 
for  that  amount.  *  *  *  At  the  time  this 
mortgage  CBxhlblt  2)  was  sU^ed,  I  went  to 
Mr.  Brown,  and  he  said  he  got  Mr.  Burke  to 
write  it  toh  be  was  a  better  hand  at  the 
boslness.  Mr.  Brovra  wait  with  me  to  the 
bank,  and  went  throogh  the  bank  to  Mr. 
WItluow*8  office,  and  wait  out  He  vras  not 
there  when  the  papers  vrete  being  signed  I 
did  not  see  him  about  this  agtdn  for  a  year. 
*  *  *  I  did  not  read  the  contract  over.  I 
«aD  read  a  little.  I  can  read  newspapers 
sometimes.  (Witness  shown  Exhibit  1.) 
Tes;  I  can  see  that  signature  on  that  con- 
tract It  is  my  signature.  I  can  see  the 
signature  upon  deed  E!sblbit  2.  Ttiat  Is  my 
signature.  At  the  time  tMs  mortgage  (Ex- 
hB>lt  2)  was  signed  I  did  not  get  Mr.  Bnrke 
to  read  it  to  me." 

Burke  testified  as  follows:  "Mr.  Brown 


called  on  me  before  this  Atrm  was  sold  In 
regard  to  securing  tbls  money  for  Mr.  De- 

pugh." 

Defendant  testified  on  the  same  subject  as 
follows:  "We  told  blm  (plaintiff)  we  could 
make  the  first  loan  at  5  per  cent  straight 
and  tbe  second  at  6  per  cent  Said  that  Mr. 
Burke  would  make  tbe  second  loan  at  6  per 
cent  He  said  he  would  take  the  farm  if 
he  could  get  it  at  167.50  an  acre  and  pay  5 
per  cent  on  the  first  and  6  per  cent  on  the 
second  loan.  There  was  nothing  said  about 
how  much  of  a  first  mortgage  had  to  be 
made.  He  was  to  get  all  be  could  at  6  j>er 
esait  and  tbe  balance  at  6  per  cent" 

And  EUis  testified:  "I  told  him  we  could 
get  a  first  loan  for  all  the  farm  would  stand 
for  5  per  cent.  *  *  *  We  told  him  we 
could  get  all  the  farm  could  stand  In  the 
first  mortgage  at  6  per  cent  It  would  be  a 
higher  rate  for  the  balance.  We  did  not 
know  how  much  at  that  time.  We  saw  blm 
again  that  afternoon  after  we  had  been  to 
town.  We  told  Mr.  Depui^  at  that  time  that 
Mr.  Burke  was  to  furnish  tbe  first  loan  at 
5  per  cent  and  the  tmlance  at  6  per  coit. 
but  we  did  not  know  yet  whether  we  could 
dose  the  deal  until  we  bad  seen  Mr.  Nelson 
as  his  price  was  still  $70."  Burke  was  re- 
called, and  testified  as  follows :  "I  have  an 
indei>endent  recollection  that  I  made  out  the 
mortgage,  tbe  body  of  it  It  was  signed  in  my. 
presence  as  a  witness.  I  do  not  now  recollect 
how  many  days  before  the  mortgage  was 
drawn  that  Mr.  Brown  came  to  see  me  about 
It  Mr.  Brown  did  see  me  about  making 
the  loan.  He  did  not  say  anything  about  the 
per  ceat  at  any  time.  At  that  time,  flist 
mortgages  could  be  had  at  6  per  cent" 

On  this  record  the  case  was  submitted 
with  the  results  hitherto  stated.  Defend- 
ants contend  (1)  that  there  is  no  testimony 
to  support  tbe  verdict;  (2)  that  the  court 
erred  In  giving  and  refuting  certain 'Instruc- 
tions; and  (3)  that  on,  the  whole  record  there 
should  be  no  recovery.  Q3te  basis  of  all  of 
these  contentions  la  Uiat  plaintiff  was  guilty 
of  such  n^lgence  In  signing  the  mortgage 
without  reading  and  In  not  attempting  to 
fSet  bis  mon^  at  a  lower  rate,  or  at  least 
in  not  advising  with  defendant  before  signing 
the  mortage  that  he  cannot  recover.  The 
trial  court  submitted  tbe  case  to  tbe  jury 
for  Its  determination  of  tills  question  of  neg- 
ligence, Instrnctlng  as  follows: 

"(U)  The  defendant  Brown  dalms  that.  In 
executing  said  mortgage  to  W.  J.  Burke  tbe 
plaintiff  did  not  have  tbe  same  read  over  to 
him,  and  did  not  read  tbe  same  himself,  and 
that  the  plaintiff  was  negligent  in  thus  ex- 
ecuting this  mortgage  without  having  tbe 
same  read  over  to  him  or  reading  the  same 
himseK,  and  In  not  learning  the  rate  of  in- 
terest provided  for  therein. 

"(12)  'Negligence,*  aa  that  term  Is  here 
used,  means  the  'want  of  ordinary  care' ; 
that  is,  the  want  of  that  degree  of  care  and 


Digitized  by 


Google 


910 


188  NORTHWBSTBRN  BfiFORTBR 


(Iowa 


caution  wblch  an  ordinarily  prudent  person 
would  exerdae  when  placed  under  like  cir- 
cumstances, In  conducting  a  similar  business 
or  In  doing  like  acts.  It  appears  from  the 
erldence  without  conflict  that,  when  the 
plaintiff  executed  the  mortgage  to  W.  J. 
Bnrke,  be  did  not  read  the  same,  or  request 
that  It  should  be  read  to  him. 

"(13)  Ordinarily,  where  one  is  executing 
papers,  like  the  mortgage  In  question,  busi- 
ness prudence  requires  of  him  that  he  should 
either  read  the  same  or  require  the  same  to 
be  read  to  him,  bo  as  to  Inform  himself  of 
its  contents.  And,  where  he  fails  to  do 
this,  be  cannot  be  heard  to  complain  that 
the  Instrument  contains  prorislons  to  which 
he  did  not  agree.  He  la  presumed  to  have 
agreed  to  what  is  contained  therein,  and, 
unless  some  fraud  or  clrcumTentlon  is  prac- 
ticed upon  him  to  mislead  and  deceive  him 
and  prevent  bim  from  reading  the  Instru- 
ment, he  cannot  be  heard  to  complain  tliat 
the  instrument  Is  dlBFerent  from  what  he  be- 
lieved It  to  be.  And  under  the  tactB  dis- 
closed In  the  eTldence  In  this  case,  unless  the 
eircnmstances  surrounding  this  transaction 
were  such  as  to  indicate  to  bim  and  induce 
him  to  believe  in  the  exercise  of  reasonable 
care  and  prudence  upon  his  part,  that  the 
defendant  Brown'  bad  looked  after  the  mat- 
ter and  knew  what  the  mortgage  contained, 
then  the  plaintiff,  in  signing  said  mortgage, 
without  reading  the  same,  or  requiring  It 
to  be  read  to  bim,  was  negligent,  and  such 
negl^ence,  upon  his  part,  would  prevent  his 
recovery  in  tbis  case.  Unless,  therefore,  it 
appears  from  the  evidence  before  you  that 
the  representations  made  by  the  defendant 
Brown,  if  any  were  made  by  bim,  that  the 
said  Burke  would  furnish  said  money  at  5 
per  cent,  and  the  f&ct,  if  it  be  a  fact,  that 
the  defendant  Brown  was  at  the  office  where 
the  mortgage  was  executed,  and  directed  that 
said  Burke  should  draw  the  papers,  were 
such  circumstances  as  would  have  led  a  rea- 
sonably prudent  person  to  withhold  from  read- 
ing said  mortgage  or  causing  the  same  to  be 
read  to  him,  under  like  circumstances  as  those 
disclosed  in  the  evidence  before  you,  before 
signing  the  same  then  the  plaintiff  was  guilty 
of  negligence  in  signing  such  mortgage,  with- 
out knowing  the  contents  thereof  and  sudi 
negligence  would  defeat  bis  recovery  in  this 
action.  Whether  the  defendant  Brown  bad 
represented  to  plaintiff  that  said  Burke  had 
agreed  to  furnish  the  money  at  6  per  cent, 
and  whether  or  not  defendant  Brown  was 
present  at  the  time  said  papers  were  drawn, 
and  whether  or  not  the  defendant  Brown 
stated  to  plaintiff  that  the  said  Burke  would 
draw  the  papers,  are  questions  of  fact  to  be 
decided  by  you  from  the  evidence  before 
you;  and,  even  If  such  facts  be  shown,  it 
is  also  for  you  to  say  whether  or  not  such 
circumstances,  if  shown,  were  such  as  would 
have  led  a  person  of  ordinary  care  and  pru- 
dence, under  such  drenmBtancea,  to  sign  said 


mortgage,  without  reading  the  same  or  cans* 
Ing  the  same  to  be  read  to  him." 

These  tnstmctions  are  complained  of,  and 
it  Is  also  contended  that  the  trial  court  erred 
In  not  giving  the  following  requests: 

"(3)  Yon  are  instructed  that  if  the  plain- 
tiff  signed  the  note  and  mortgage  In  question 
without  reading  them  or  trying  to  inform 
himself  as  to  the  rate  of  interest  tlie  same 
bore,  bis  negligence  In  so  signing  same  would 
preclude  bis  recovery  herein. 

"(4)  Where  a  party  signs  a  contract  with- 
out reading  It,  and  ttie  contract  contains  pro- 
visions different  from  the  agreemoit  between 
the  parties,  the  party  signing  without  read- 
ing is  bound  by  such  contract  on  account 
of  bis  n^llgence." 

These  present  the  opposing  views  of  the 
parties,  and  defendant  contends  that  tbe  trial 
court  was  in  error  in  submitting  the  qaestlon 
of  negligence  at  all,  and  that,  if  this  be  not 
true,  it  erred  In  its  manner  of  snbmlssIoQ 
because  it  referred  to  matters  not  supported 
by  the  testimony.  We  are  of  opinion  that 
tbe  question  of  negligence  on  the  part  of 
plaintiff  was  Involved,  and  that  there  was 
testimony  in  support  of  ail  the  matters  refer- 
red to  in  the  instructions.  The  case  Is  pe- 
culiar, in  that  plaintiff  went  to  the  very  man 
for  his  money  to  whom  he  was  directed  by 
defendant,  and  was  led  to  understand  that 
the  rate  of  interest  was  agreed  upon  by  de- 
fendant and  Burke.  Burke  read  him  one  of 
the  mortgages,  the  one  bearing  5  per  cent 
Interest  and,  as  the  other  was  not  read, 
plaintiff  might  well  have  assumed  that  tbe 
second  bore  the  same  rate.  Tbe  conduct  of 
all  of  tbe  parties  was  such  as  to  put  plain- 
tiff off  bis  guard,  and  a  Jury  was  Justified  in 
finding  that  he  was  not  negligent  He  was 
not  under  the  circumstances  required  to  no- 
tify defendant  for  be  went  to  tbe  very  nian 
with  whom  be  thought  defendant  had  ar- 
ranged for  tbe  money,  and  did  not  know  that 
tbe  second  mortgage  bore  eight  per  cent  in- 
terest until  some  time  after  It  was  made. 
He  had  the  right  to  assume  that  defendant'? 
arrangements  with  Burke  were  being  carried 
out  There  was  no  error  aes  we  have  said 
in  submitting  the  question  of  plalutlfTs  neg- 
ligence. 

[$]  The  trial  court  fixed  the  amount  of 
plaintifTs  recovery  In  tbe  event  tbe  Jury 
found  for  him  at  3  per  cent  on  the  amount 
borrowed.  In  this  there  was  no  error.  Plain- 
tiff was  entitled  to  that  or  nothing,  and  there 
was  nothing  for  the  Jury  to  do  in  any  event 
but  to  make  tbe  computation.  There  was 
no  error  then  in  the  action  of  the  trial  conrt 
In  doing  it  for  them. 

[4]  The  statute  of  limitations  did  not  be- 
gin to  run  until  plaintiff  suffered  some  loss, 
and  this  was  when  be  was  compelled  to  pay 
the  extra  3  per  cent  This  being  true,  tbe  ac- 
tion is  not  barred. 

No  prejudicial  error  appears,  and  0ie  Judg- 
ment must  be,  and  It  ta,  afllrmed. 
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1.  Wills  (IS  603,  608*)— Estates  Dbviskd— 
"Conditional  Fee." 

A  derjae  to  one  and  to  the  helra  of  hla 
own  body  is  not  within  the  rale  in  Shelley'i 
Case,  bat  creates  in  the  devisee  a  conditional 
fee  as  it  existed  at  common  law  before  the  stat- 
ute de  donia,  which  ia  a  part  of  the  common 
law  of  the  state,  and  on  the  birth  of  issue  the 
estate  becomes  absolnte,  while  on  his  death 
without  issae  the  estate  reverts  to  testator's 
heirs.  A  "conditional  fee"  is  one  which  re- 
stricts the  fee  to  some  particnlar  heirs,  ezcla- 
slve  of  others,  and  at  common  law  is  a  fee 
simple  on  condition  that  the  devisee  has  the 
heirs  prescribed,  and  if  he  dies  withoat  lasoe 
the  property  reverts  to  testator's  heirs. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cemt 
Dfe.  H  1351-1359,  1372-1378;  Dec  Dig.  I8 
6Ce,  608.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1406-1407.] 

2.  WiiiB  (I  e08*)— CoKSTBuonon— "Bdli  ih 
8HKLunr*a  Oabk." 

To  bring  a  wlU  within  the  "rale  In  Shel- 
ley's Case,"  the  limitations  to  heirs  mast  be  by 
way  of  remainder ;  and  It  does  not  apply  to  a  de- 
vise to  one  and  his  heirs,  or  the  heirs  of  his  body. 

[BdL  Note.— For  other  cases,  see  WillOt  Cent 
Dig.  11  1872-1878;  Dec  Dig.  |  608.* 

For  other  aefinltions,  see  Words  and  Riraset, 
voL  7,  pp.  6272-0273.] 

Weaver,  J.,  dissenting. 

Appeal  from  District  Court,  Polk  Oonnty; 
W.  H.  McH«U7,  Jndffe. 

Action  to  quiet  title.  There  was  a  Judg- 
ment for  the  plaintlffB,  and  the  d^endact 
appeala  Affirmed. 

Henderson  Sc  Henderson,  of  Indlanola,  and 
Samson  &  Noble,  ot  Des  Moines,  for  appel- 
lant MUla  ft  P^ry,  of  Dea  Molnea^  for  ap- 
pellees. 

SHERWIN,  O.  J.  The  plalntUTs  alleged 
that  their  father,  Jacob  Sagers,  died  testate 
in  1903,  seised  of  the  land  in  controversy, 
and  that  by  a  codicil  to  his  will  he  devised 
sold  land  to  lils  son,  W.  L.  Sagers,  and  to 
the  heirs  of  Ms  own  body ;  that  said  W.  L. 
^^.^ers  died  testate  in  1908,  and  in  his  will 
atteiiTDted  to  devise  this  real  estate  to  bis 
wife,  F^ullne  Sagers,  defendant  herein,  and 
that,  beCi>use  of  such  pretended  devise,  Paul- 
ine Sager.^  claims  to  be  the  owner  of  the 
real  tr**tf ;  that  W.  ti.  Sagers  never  begot 
a  child,  and  consequently  ndther  bad  nor 
left  "heirs  of  his  own  body" ;  that  by  reason 
of  his  death  without  issue  the  land  upon  his 
death  reverted  to  the  living  heirs  of  the  orig- 
inal testator,  Jacob  Sagers,  who  are  the 
plalntifls.  The  defendant  demurred  to  the 
petition,  on  the  ground  that  the  facts  stated 
therein  did  not  entitle  the  plaintiffs  to  the 
relief  demanded.  The  demurrer  was  over- 
mled,  and  Judgment  was  rendered  for  the 
plaintiffs;  the  defendant  electing  to  stand 
on  her  demurrer. 

[1]  The  only  qnefltton  presented  for  our 
determination  la  whetbor  W.  L  Sag«a  took, 


ley's  Case  api^ieB,  and  that  the  will  of  Jacob 
Sagers  created  an  estate  In  fee  simple  In 
W.  L.  Sagers,  and  that  his  devise  to  hla  wife, 
PanUne  Sagen,  the  defendant  herein,  creat- 
ed an  estate  In  fee  simple  la  her.  On  the 
other  hand,  the  a^iellees  contend  that  the 
devise  to  W.  L.  Sagers  created  In  him  an 
estate  In  fee  simple  conditional,  and,  as  he 
never  had  "hrtrs  of  his  own  body,"  that  the 
estate  upon  his  death,  reverted  to  the  heirs 
ot  the  testator,  Jacob  Sagers.  We  are  of 
opinion  that  the  will  In  question  does  not 
fall  within  the  rule  In  Shelley's  Case.  The 
devise  was  to  W.  L.  Sagers  and  "to  the  heirs 
of  his  own  body,**  and  the  role  In  Shelley's 
Case  can  cmly  be  applied  where  there  Is  an 
excess  or  Imi^led  life  estate  with  a  limita- 
tion    wi^  of  remainder  to  the  hdra. 

[2]  In  other  words,  to  bring  a  conveyance 
or  will  within  that  rule,  de  limitations  to 
heirs  mnst  be  by  my  of  raualnder.  The 
distinction  betweoi  insbnments  of  that  kind 
and  the  one  before  os  Is  well  and  accurately 
stated  as  follows:  "A  limitation  to  A.  and 
his  heirs  created  In  A.  a  fee  idmple^  and  a 
limitation  to  A.  and  the  l^rs  ot  his  body 
creates  a  tee  talL  Bo^  nnder  the  rule  In 
Shelley's  Case,  a  Umltatlmi  to  A.  for  life,  re- 
mainder to  bis  hedrs,  creates  a  fee  simple, 
and  a  UmitaUon  to  A.  for  llfe^  remainder  to 
the  heirs  of  his  body,  creatn  a  fee  tail.  The 
difference  between  these  two  sets  of  limita- 
tions Is  that  liL  the  first  there  Is  not  extwess 
limitation  of  an  estate  for  life,  and  in  the 
second  there  Is.  Wbere  there  Is  an  express 
llmitatlfm  for  life^  A.  takes  the  fee  by  Virtue 
of  the  rule  In  Shelley's  Case;  where  there 
Is  no  express  limltaUon  of  Ufe  estate,  A. 
takes  the  fee  also,  hat  not  by  virtue  of  the 
rule  in  Shelley's  Case.  That  rule  does  not 
apply,  unless  Oiere  Is  an  express  or  implied 
life  estate  with  a  limitation  by  way  of  re- 
mainder to  the  heirs.  *  *  *  It  Is  a  plain 
misapprehension  of  the  scope  of  the  rule  In 
Shelley's  Case  to  assert  that  It  applies  to  a 
conveyance  to  a  person  and  his  heirs,  or  the 
heirs  of  his  body."  Note  in  29  L.  R.  A.  (N. 
S.)  IOCS;  De  Wolf  v.  MIddleton,  18  R.  I. 
810,  26  AU.  44,  31  AO.  271,  31  L.  R.  A.  146; 
Doyle  V.  Andls,  127  Iowa,  30,  102  N.  W.  177, 
69  L.  R.  A.  053,  4  Ann.  Gas.  18 ;  Plerson  v. 
Lane,  60  Iowa,  60,  14  N.  W.  90;  Klene  v. 
Gmehle,  85  Iowa,  312,  B2  N.  W.  232 ;  Zavltz 
v.  Preston,  96  Iowa,  62,  64  N.  W.  668;  Wes- 
cott  v.  Blnfori^  104  Iowa,  645,  74  N.  W.  18, 
65  Am.  St  Rep.  630.  See  note  In  7  Am.  St 
Rep.  428;  Miller  v.  Mowers,  227  111.  392, 
81  N.  E.  420;  Johnson  v.  Buck,  220  111.  227, 
77  N.  B.  163;  Berry  v.  Williamson.  U  B. 
Mon.  (Ky.)  240;  25  Am.  ft  Bng:  Bnc  Law, 

644. 

In  Wild's  Case,  6  R^rts,  17,  10  English 
Rulli^  Cases,  773,  it  was  held  that  where 
lands  are  devised  to  a  person  and  his  tbll- 
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dm,  and  be  has  do  chlldrai  *t  the  time  of 
the  derlBe,  the  parait  take*  an  estate  talL 
The  reason  aaslsDea  for  the  holding  b  that 
the  intent  of  tbn  derlaor  Is  manifest  and  cer- 
tain that  the  children  (or  Issue)  abonld  taksb 
and  as  Immediate  devisees  tber  cannot  take» 
because  tber  are  not  in  remm  natura,  and 
b7  way  of  remainder  they  cannot  take»  for 
that  was  not  the  devisor's  Intoitt  for  the 
gift  is  Immediate;  therefore  such  words 
^liall  be  taken  as  words  of  limitation. 

In  Pierson  v.  Lane,  00  Iowa,  60,  14  N.  W. 
90,  dted  above,  the  conveyance  was  to  Min- 
erva Pierson  and  "the  heirs  of  her  body  be- 
gotten by  her  present  husband.  *  *  *  To 
liave  and  to  hold  the  alwve  granted  and  bar- 
gained wemlses  *  *  «  onto  the  said  Min- 
erva Pierson  and  the  heirs  of  her  body  be- 
gotten by  said  husband."  And  it  was  there 
held  that  the  role  in  Shelley's  Case  did  nut 
apply,  and  Uiat  the  grant  created  a  condi- 
tional fee  under  the  common  law.  Under 
the  common  law,  before  the  enactment  of 
the  statute  de  donis  (13  £dw.  I,  c.  it  was 
held  that  such  a  conveyance  created  a  con- 
ditional fee,  because,  if  the  grantee  died 
wlUumt  having  the  specified  heixa,  the  land 
reverted  to  the  grantor.  As  soon,  however, 
as  the  specified  heirs  were  bom,  the  estate 
became  abscdnte,  and  the  grantee  oonld  al- 
loiate  it  This  role  wu  adopted  by  the 
court  in  Flrason  v.  Lane,  and  it  was  held 
that,  as  Mlnwva  Pierson  had  the  requisite 
b^rs,  she  took  an  absolute  fee^  and  could 
alienate  the  land.  In  Kepler  t.  Larson,  131 
Iowa,  438,  108  N.  W.  1033.  7  L.  XL  A.  (N.  a) 
1109,  we  dlstlncUy  said  that  conditional  fees, 
as  they  existed  before  the  enactment  of  the 
statute  de  donls,  swevailed  In  this  state. 

In  4  Kenfs  Conunentaries  a  conditional 
fee  is  tiius  defined:  "A  conditional  fee  is 
one  which  restrains  the  lee  to  some  particu- 
lar heirs,  exclusive  of  othora,  as  to  the  h^rs 
of  a  man's  body,  m  to  the  h^rs  male  of  bis 
body.  ThiB  was  at  tiie  common  law  con- 
stmed  to  be  a  fee  simple^  on  cmditirai  that 
the  grantee  had  the  beira  prescribed.  If 
the  grantee  died  without  sucb  iasu^  the 
lands  revorted  to  the  grantor.  But  if  he  had 
the  q>ecLfled  issue  the  cofldltton  was  su^km- 
ed  to  be  performed,  and  the  estate  became 
abaolate,  so  far  as  to  ouble  the  grantee  to 
alien  the  land  and  bar  not  on^  bis  own  i»- 
su^  but  the  possibility  of  a  reverter.  By 
having  issue,  the  condition  was  performed 
for  three  purposes :  To  alien,  to  forfeit,  and 
to  charge.  Even  before  issue  had,  the  toi- 
ant  of  the  fee  simple  condlUmial  might  by 
tex^Immt  have  bound  the  Issue  of  his  body. 
Bat  still  tiiere  existed  the  possibility  of  a 
reverts  In  the  donor.  After  Issue  bom,  the 
tenant  conld  also  bar  the  donor  and  bis  belrs 
ot  that  poesibllU7  ot  a  reversion;  but  the 
oooisB  iHT  descoit  vras  not  altered  by  having 
IssneL  The  common  law  provided  the  tor- 
medon  in  reverter,  as  the  remedial  vrrit  for 
the  grantor  and  bis  beHn,  after  the  detnrml- 
iiatJon  of  the  gift  of  the  conditional  fee  by 


the  fallnm  ot  heirs.  Before  the  statote  de 
dmds,  a  fee  on  ooodltion  that  the  donee  bad 
Issue  of  his  body  was  in  facta  fee  tail,  and 
the  limitation  was  not  effaced  by  the  blrtb 
of  isBoa  If  the  donee  died  without  having 
aUened  In  tee,  and  without  leaving  issue, 
geu&nl  or  special,  according  to  the  extait 
of  the  gift,  the  land  reverted  again  to  the 
donor.  But  the  toun^  after  tiie  birtb  of 
issue,  could  and  did  aUen  in  tee;  and  this 
alleged  breadi  of  tbe  condition  of  the  grant 
was  the  occasion  of  the  Statote  of  West- 
minster II,  IS  Edw.  I,  a  1,  cunmonly  called 
the  statute  de  donls,  which  recited  the  eva- 
sion ot  the  conditlfm  of  tbie  gift  by  fids  anb- 
tle  construction,  and  conseanoit  alienation, 
going  to  defeat  the  intention  of  tiie  donw.** 

Blacbstone  defines  a  conditional  fee  as 
follom:  "A  ccmditional  fee^  at  the  common 
law,  was  a  fee  restrained  to  some  particu- 
lar belrs,  excInBire  of  others,  •  •  •  as 
to  tike  heliB  ot  a  man's  body,  by  whl^  only 
his  lineal  descendants  were  admitted,  in  ex- 
clusion of  collateral  heirs,  or  at  bdrs  male 
of  his  body,  in  exclusion  both  of  collaterals 
and  lineal  females  also.  It  vraa  called  a 
oondlti<mal  fee  by  reason  of  the  condition  er- 
iwessed  or  imi^ied  in  the  donation  of  it,  that 
if  the  dmee  died  without  socti  par^nilar 
bcArs,  the  land  should  revwt  to  the  dcmor. 
For  this  was  a  condition  annexed  by  law  to 
all  grants  whatsoew,  that,  on  fattnre  of  the 
heirs  spedfled  in  the  grants  the  grant  durald 
be  at  an  end  and  the  land  revert  to  its  an- 
cient pro^etw." 

In  OroxaU  t.  Sfaerrerd,  5  WaU.  268^  IS  L. 
Bd.  B72,  it  was  said:  ''Eotatea  tail,  under 
the  statute  de  donls,  wore,  before  the  pas- 
sage of  the  statnte,  known  In  the  conunon 
law  aa  conditional  feea.  like  estates  tail, 
they  were  limited  to  particular  heiis  to  the 
exclusion  of  others.  The  conditton  was  that 
if  the  donee  died  witbout  leaving  such  faebv 
as  were  specified  the  estate  should  revert 
to  the  grantor.  AccorUng  to  the  common 
law,  upon  tbe  Urtb  of  snch  Issne  tike  estate 
became  absolute  for  three  purposes :  (1}  The 
donee  could  alien,  and  thus  bar  his  own  iir 
sue  and  tbe  reversions.  (2)  He  conld  for- 
feit tbe  estate  In  fee  simple  for  treason. 
Before  he  could  only  forfeit  his  life  estata 
(3)  He  could  charge  it  with  Incumbrances. 
He  might  also  alien  before  Issue  bom ;  but 
In  that  case  the  ^ect  of  the  alienation  was 
only  to  exclude  the  lord,  during  the  life  of 
tbe  tenant,  and  that  of  his  issue,  if  aucA  Is- 
sue were  subseQuently  bom;  while  if  the 
alienation  were  after  the  blrUi  its  ^ect  was 
complete  and  vested  In  tbe  grantee  a  fee-rim- 
ple  estate.  WilUon  t.  Berkley,  1  Plowd.  241. 
In  tbls  state  of  the  law  it  became  usual  tot 
tbe  donee,  as  soon  as  the  condition  was  ful- 
filled by  the  birth  of  Issue,  to  alien  and  aft- 
erwards to  r^urcbase  tbe  land.  Thla  gave 
him  a  fee  rimple  absolute  for  aU  purposes. 
Tbe  heir  was  thus  completely  In  the  power 
ot  the  ancestor,  and  the  bounty  of  tbe  dwor 
was  liable  to  be  defeated  by  tbe  birth  of  the 
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Israe,  for  whom  It  was  his  object  to  prorlde. 
To  i»:eTent  sacb  resolts,  and  to  enable  the 
great  families  to  transmit  In  perpetuity  the 
posaessslon  of  th^r  estates  to  their  posteri- 
ty, the  statute  de  donis  ol  13  Edw.  I,  known 
as  the  Statute  of  Westminster  II,  was  pass- 
ed." 

As  we  have  said,  the  conditional  fee  of 
the  common  law,  as  It  existed  before  the 
enactment  of  the  statute  de  donls,  is  a  part 
of  the  law  of  this  state;  and  this  being  true, 
on  the  death  of  W.  L.  Sagers  without  the 
particular  heirs  specified  in  the  will,  the  es- 
tate reverted  to  the  testator's  heirs,  the 
plaintiffs  herein.  The  Judgment  of  the  dis- 
trict court  must  therefore  be  affirmed. 

Affirmed. 

WBATBB,  J.,  dissenting. 


STATE  T.  DUNCAN. 
(Supreme  Court  of  Iowa.   Dec  10,  1912.) 
L  Criminal  Law   (|  511*)— Txbthioht  of 

ACCOltFLXCE — CoBBO  BORATJON . 

Undw  Code,  |  5489,  requirlBg  eorrobor- 
anon  of  the  testimony  of  an  accompliM  to  st»- 
tala  a  convlctton,  the  corroboration  must  be  by 
testimony  other  than  that  which  comes  from 
the  accomplice  and  must  tend  to  connect  ac- 
CQsed  with  the  commission  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Ciiminal 
^w^^Oent  Dig.  H  1127-1187;  Dm.  Dig.  | 

2.  CanasAL  L*aw  (|  Sll*)— Bvidbnob— Ac- 
comfucb's  Testimont— Corboboeahon. 
Where  an  accomplice  teetiSed  that  accused 
bad  told  him  he  bad  placed  a  revolTcr,  alleged 
to  have  been  stolen  daring  the  commission  of 
the  crime  charged,  In  a  certain  vault,  the  find- 
ing of  the  revolver  In  the  vault  did  not  tend 
to  corroborate  the  accomplice. 

[Bd.  Note.— For  other  cases,  see  Criminal 
^v^^Cent  Dig.  H  1127-1137;   Dee.  Dig.  f 

8.  Gbzkihai,  Law  ((  611*)— BBSAKina  Ain» 

BnTERINO  —  EVIDENCI  —  CORBOBOBATION  OV 
ACCOICPUCI, 

In  a  prosecndon  for  breaking  and  enter- 
ing, evidence  Md  Insnfficient  to  corroborate  an 
accomplice  so  as  to  aaBtaiB  a  conTiction. 

[Ed.  Notc^Fm  other  casee,  see  Orlmlnal 
Law,  Cent  Dig.  i|  1127-1187;  Dee.  Dig.  % 
611.*] 

4.  Criwinax.  Law  (}  780*)— iNSTBtronom— 

CORBOBOBATION  OF  ACCOMPUCB. 

In  a  prosecution  for  breaking  and  entering 
a  passenger  station,  in  which  a  confessed  ao- 
compUce  had  testified  againat  accused,  the  coart 
charged  that  it  was  a  question  for  the  jury  to 
determine  from  all  the  evidence  whether  the 
accomplice  had  been  corroborated,  and  that  in 
determining  such  question  they  should  consider 
the  situation  of  accused  and  the  witness,  wheth- 
er they  were  together  or  where  they  were  at 
the  time  the  accomplice  broke  and  entered  the 
building,  what  Interest,  If  any,  accused  had  In 
watching  (or  the  so-called  detectives  of  the 
railroad  company,  whether  he  received  any  por> 
tion  of  the  stolen  property  at  the  time  or  soon 
after,  what.  If  anything,  oe  did  with  any  part 
of  it  whether  he  received  a  revolver  which  he 
claimed  was  stolen  at  the  time  of  the  breaking 
and  entering,  and.  If  so.  what  he  did  wia  it, 
and  from  those  and  other  facts  find  iriiether 


the  accomplice  had  been  corroborated  as  the 
law  required.  Held  that,  since  none  of  the 
facts  referred  to  in  such  instruction,  nor  alt 
together,  constitnted  snfiSclent  corroboratton  of 
the  accomplice's  testimony,  the  instructim  was 
erroneous. 

[Ed.  Notej— For  other  cases,  see  Olmiaal 
^T^^Cent  Dig.  11  1869-188S;   Dee.  Dig.  | 

Appeal  from  District  Court,  Fremont  Coun- 
ty ;  B.  B.  Woodruff,  Judge. 

Defendant  was  Indicted,  tried,  and  convict- 
ed of  the  crime  of  breaking  and  entering  in 
the  daytime  the  passenger  depot  of  the  Chi- 
cago, Burlington  &  Qnlncy  Railroad  Company 
at  the  town  of  Hamburg,  and  appeals.  Re- 
versed. 

Wm.  Hammer,  of  Hamburg,  and  Wm.  Ea* 
ton,  of  Sidney,  for  app^ant.  George  CosBon, 
Att7.  Gen.,  and  John  Fletcher,  Aast  At^. 
Gen.,  for  the  State. 

DEEMEIt,  J,  On  the  6th  of  March,  1911, 
the  tidtet  office  located  In  the  depot  of  the 
Chicago,  Burlington  ft  Quincy  Railroad  Com- 
pany was  broken  Into  while  the  ticket  agent 
was  at  dinner,  and  the  money  drawrar  was 
broken  open  and  $98.25  In  money  taken  there- 
from. One  B.  E.  Fowler,  who  was  in  the 
emplt^  of  the  railway  company  as  a  section 
hand,  was  arrested  for  the  offense  and  con- 
fesses to  have  had  a  part  ther^  and  at  tbe 
trial  of  defendant  was  a  witness  for  the 
state.  At  that  trial  he  teatlfled  that  he  and 
defendant  conspired  to  commit  the  offrase,  , 
and  selected  Sunday  as  the  day  f6r  the  rea- 
son that  there  would  then  be  more  mon^ 
In  the  office  because  the  ti<ftet  agent  did 
not  make  any  bank  deposits  ftom  Friday 
nnUl  the  following  Monday.  Defendant  lived 
about  100  feet  Just  south  oS  the  depot,  and 
his  wife  conducted  a  restaurant  in  the  prop- 
erly. Fowler  testified  that  on  fbe  day  of 
the  breaking  he  went  to  defradant's  restau- 
rant Jnst  before  noon,  and  that  defendant 
then  said,  "This  is  Sunday";  that  the  two 
men  then  watched  until  the  ticket  agent  went 
to  dinner,  whereupon  he  (Fowler)  went  to 
the  depot,  taldng  with  him  a  piece  of  wire 
for  the  purpose  of  opening  the  door  of  the 
ticket  office,  which  he  then  did;  that  defend- 
ant stood  guard  npon  the  porch  of  his  dwell* 
Ing;  and  that  when  Fowler  returned,  after 
getting  the  money  and  also  a  revolver,  the 
money  was  temporarily  deposited  in  a  cob- 
house  at  Fowler's  home,  but  that  later  the 
parties  met  on  the  Fowler  premises  and  di- 
vided the  money.  Fowler  said  that  defend- 
ant took  the  revolver  and  afterward  hid  It 
In  the  vault  of  an  outhouse  near  the  depot 
The  revolvar  was  afterward  found  in  this 
outhouse. 

[1]  Fowler  is  a  confessed  accomplice,  and 
the  statute  provides  that :  "A  conviction  can- 
not be  had  upon  the  testimony  of  an  accom- 
plice, unless  corroborated  by  other  evidence 
which  shall  teoA  to  connect  the  defendant 
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wltii  flift  oommlarion  of  the  oflbiue;  and  the 
corroboration  U  not  sufiBdent  If  It  merely 
shows  the  commlBslon  of  tbe  offense  or  the 
efrcnmstances  thereof."  Oode,  |  6488.  ThiB 
oorroboratlon  must  be  by  tratimony  other  than 
that  which  comes  from  the  accomplice,  and 
It  must  tend  to  connect  dtfendant  with  the 
commiaaion  of  the  offense. 

[2]  It  is  manifest  that  the  flnding  of  the 
rerolver  at  the  place  where  the  accomplice, 
Fowler,  said  defendant  pnt  it,  does  not  told 
to  corroborate  the  witness,  for  he  may  have 
pnt  the  revolver  there  himself  and  concocted 
the  story  about  defendant's  telling  him  that 
he  (defendant)  placed  it  there. 

[3]  Fowler  testified  that  defendant  promis- 
ed to  watch  for  railway  detectives  who  might 
appear,  and,  when  a  detective  appeared  the 
following  Monday  morning  to  Investigate  the 
matter,  it  is  claimed  that  defendant  watched 
tilm  constantly,  and  that  the  two  (Fowler  and 
defendant)  met  during  the  afternoon  at  de- 
fendant's residence  or  near  a  coalhonse,  and 
that  defendant  Inquired  of  Fowler  as  to 
whether  he  had  seen  the  detectives,  what 
they  had  said  to  him,  or  what  he  saia  to 
them.  In  fact,  the  only  corroboration  here 
comes  from  witness  Seaman,  a  detective,  and 
witness  Arnold,  the  ticket  agent  We  here 
quote  Arnold's  testimony  with  referen(%  to 
the  matter:  "Defendant  has  been  aronnd 
the  de[>ot  there  for  years,  35  or  40,  I  should 
judge.  He  knows  Jnst  how  we  handle  the 
office  there.  Q.  Were  you  at  the  depot  when 
the  train  came  from  the  South  that  afternoon 
at  4  o'clock?  A.  Tes,  sir.  Q.  Do  yon  know 
whether  the  defendant  was  there.  A.  Yes, 
sir.  Q.  Where  was  he  about  the  premises? 
A.  I  think  he  was  standing  Just  about  the 
corner  of  the  baggageroom  door.  Q.  Could  the 
people  who  got  off  that  train  be  seen  from 
his  place  of  residence?  A.  No,  sir.  Q.  When 
was  the  next  daylight  train,  the  first  day- 
light train  after  that  that  came  into  the  sta- 
tion? A.  Eight  thirty  next  morning,  Monday 
morning.  Q.  From  where  did  it  come?  A. 
From  Red  Oak.  Q.  What,  If  anything,  did 
you  observe  Mr.  Duncan  do  about  coming  to 
that  train?  A.  He  came  over  to  that  train 
In  his  shirt  sleeves,  went  around  the  depot 
around  by  the  baggageroom,  and  stood  there 
when  the  train  stopped.  Q.  What  did  you 
observe  Mr.  Duncan  do  after  the  train  stop- 
ped? A.  Well,  he  seen  who  got  off  and  went 
back  home.  Q.  Who  did  get  off?  A.  Mr. 
Seaman.  Q.  Did  you  see  him  after  he  went 
back  home?  A.  I  noticed  him — I  seen  him 
several  times,  standing  in  the  door  over 
there,  looking  at  the  depot  Q.  Where  was 
Mr.  Seaman  at  that  time?  A.  He  was  in 
the  office  talking  to  me  about  the  case, 
about  tills  robbery.  Q.  What  did  yon  ob> 
serve  Mr.  Duncan  do  while  Seaman  vra»  at 
the  depot  about  standing  near  the  door  and 
looking  aoosB  at  the  depot?  A.  Well,  I  no- 
ticed him  standing  at  the  door  of  the  ree- 
tanzant  Uieze  looking  towo^  the  mt- 


eral  times,  and  be  looked  over  that  way. 
Q.  Did  Mr.  Seaman  leave  Oie  d^>ot  and  go 
Wtown  or  away  from  the  placet  A.  He 
weot  away  from  the  depot  O.  What  did 
yon  observe  Mr.  Duncan  do  about  taking  his 
place  at  the  window  or  door  looking  across 
that  way  after  Mr.  Seaman  returned  to  the 
d^tt  A.  He  did.  He  watched  the  depot 
very  doee.  Q.  Now.  what  did  yon  obsore? 
Had  yon  seen  Mr.  Duncan  abont  the  trains 
befOTe  this  Sunday  afternoon?  A.  Not 
around  t2ie  passenger  trains  after  that  time. 
Q.  Did  yon  see  him  aronnd  the  passenger 
trains  after  the  8  o'clock  train  in  the  mora- 
Ing,  after  Mr.  Seaman  got  off?  A.  Mo,  sir. 
Q.  Do  yon  remember  seeing  him  some  time 
right  after  noon  on  the  porch  of  his  restau- 
rant there?  A.  Yes,  sir.  Q.  Do  you  remem- 
ber seeing  Ed  Fowler  in  that  vicinity?  A. 
Yes,  sir.  Q.  What,  if  anything  did  yon  ob- 
serve the  defendant  do  as  to  motioning  or  call- 
ing Mr.  Fowler  and  Mr.  Fowler  so\ag  over 
there?  A.  Fowler  started  down  the  trade 
and  was  walking  along  and  I  saw  Bob  motiOD 
for  him  to  come  back,  and  he  went  In  the  res- 
taurant with  Bob.  Q.  How  long  did  lie  re- 
main there?  A.  Well,  I  should  say  about  15 
or  20  minutes.  Q.  Now,  did  yon  see  Mr. 
Fowler  and  the  defendant  after  yon  came 
back  to  the  depot — mean  after  you  got  back 
to  the  depot  after  dlnn»  on  Sunday?  A. 
I  saw  them  togethw.  I  seen  Vowler  go  back 
over  to  Duncan's  about  1:16,  Jnst  shortly 
after  1.  I  didn't  see  the  two  together  ttiat 
day." 

The  witness  Seaman  testlfled:  **I  am  ^>e- 
cinl  agent  for  the  Burlington  load.  My 
duties  are  to  investigate  claims  and  look  aft- 
er parties  who  commit  thefts  against  the 
company.  I  have  known  the  defendant  about 
a  year  and  a  half.  I  learned  of  tills  robbery 
on  Sunday  and  came  from  Bed  Oak  to  Ham- 
burg about  8  o'clock  on  Monday  morning. 
When  I  got  off  the  train,  Duncan  was  stand- 
ing by  baggagerown.  He  went  from  tb^ 
over  to  Mrs.  Duncan's  boarding  hoase.  I 
went  Into  the  ticket  offloa  I  observed  Dun- 
can. I  went  Into  the  depot  at  the  east  door. 
I  don't  know  whether  he  saw  me  or  not.  I 
saw  him  standing  on  the  porch  over  thoe 
and  watching  every  move  X  was  maHi^g  i 
went  to  St  Joe  that  evening  on  the  6  o'tdodc 
train." 

This  is  all  the  corroborating  testimony, 
and  we  think  it  Insufllclent  to  connect  de- 
fendant with  the  crime.  The  witsesses  all 
admit  that  defendant  had  met  the  trains  at 
the  depot  frequently  for  many  years,  and 
there  la  nothing  in  the  fact  that  he  met  the 
Monday  morning  trains,  which  under  this 
record  shoold  be  considered  a  ctrcamatance 
against  him.  The  only  other  testimony 
against  him  Is  that  be  watched  the  detective 
wmie  he  WBB  taiTestisatlnc  the  matter  In  the 
tldrat  ofllce,  and  that  during  the  atlenKKm 
of  Ote  day  the  detective  was  Oten  d^eidant 
motioned  to  Fowler  to  come  over  to  Ids  (de- 
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ot  the  breaking  of  the  depot  jnst  after  It  wa» 
committed,  and,  if  he  did.  It  was  quite  nata- 
ral  for  him  to  wateb  the  morwnaits  of  the 
detective.  That  he  did  watch  him  then  is 
not  at  all  inoonslstent  with  tamoottice.  HIM. 
he  should  have  called  EVywler  to  his  resl- 
denoe  In  plain  daylight,  while  the  detectlTB 
waa  in  town,  la  sot  In  any  manner  indlcattve 
€i  snilt  Arnold  Also  testtfled  that  whoi  be 
got  back  to  his  office  on  Sunday  he  flaw 
Vowter  go  over  to  Duncan'a  j^ace  at  the  hoar 
of  about  1:1S  p.  m.  Bememberlng  that  it 
waa  Sunday,  and  that  a  restaurant  or  lundi 
house  waa  being  conducted  at  that  residence, 
there  Is  nothing  Indicative  of  guilt  in  that 
transaction.  There  is  nothing  In  this  lnde> 
pradent  tMtimony  which  in  our  opinion 
tcaids  to  connect  defendant  with  the  comr 
mission  of  the  offense.  Defendant  or  his 
wife  or  twth  were  condncttog  a  restaurant  or 
lunchroom  at  their  resid^ce  which  Is  dose 
to  the  depot,  and  defendant  frequently  met 
jncomlog  trains.  Fowler  was  a  section 
hand,  and  his  buslneEcs  frequently  calling  him 
near  the  restaurant,  and  he  was  acquainted 
with  Duncan.  Their  meeting  then,  either  on 
the  day  of  or  after  the  commission  of  the 
crime,  Is  not  suggestive  of  crime.  If  Duncan 
knew  tile  railway  detectives  as  the  state 
claims  he  did,  there  waa  nothing  unusual  in 
his  watching  their  movements  if  he  was 
advised,  as  the  record  shows  he  was,  that 
the  tl<&et  office  had  been  broken  Into.  He 
frequently  met  trains  as  they  came  before 
the  day  when  the  detective  appeared  upon 
the  scene.  This  bedng  the  entire  record,  we 
think  there  should  have  been  a  verdict  for 
the  defendant,  and  that  the  trial  court  waa 
in  error  In  not  granting  a  new  trial.  See, 
as  sustaining  our  contentions.  State  v.  Willis, 
9  Iowa,  682 ;  State  v.  Mlkesell,  70  Iowa,  176, 
30  N.  W.  474;  State  t.  GOwell,  149  Iowa,  460. 
128  N.  W.  836 ;  State  T.  Jones,  115  Iowa,  118, 
88  N.  W.  196. 

[4]  II.  In  any  event,  some  of  the  Instmc- 
tlona  given  by  the  trial  court  were  erroneous. 
Instruction  16  reads  as  follows:  "It  Is  a 
question  of  fact  for  you  to  determine  from 
all  the  evidence  before  yon  whether  the  wit- 
ness Fowler  has  been  corroborated  as  above 
ei^lalned,  and  in  determining  this  question 
you  have  a  right  to  consider  the  situation 
of  the  dtfendant  and  the  witness  Fowler. 
That  la,  vrtiether  they  were  togethw,  or 
wliere  th^  were,  at  the  time  the  witness 
Fowler  broke  and  entered  said  building; 
wlmt  Interest  If  any,  the  defendant  took  In 
watching  fbr  the  so-called  detectives  of  the 
railroad  company;  whether  he  received  any 
portion  of  the  stolen  property  at  the  time  or 
x&ej  soon  thereafter ;  and  what,  if  anything, 
he  did  with  any  part  of  It;  whether  be  re- 
ceived the  ttmlvm  which  he  claimed  ma 


stances  in  evldmce  yon  must  say  whether  or 
not  wttness  Fowlw  has  bem  corroborated 
as  the  law  requires." 

Assuming  for  the  purpose  of  tbls  diaciu- 
slon  that  there  was  some  ctnroboratlng  tes- 
timony. It  is  very  clear  to  our  minds  that  tbe 
drcnmstance  of  the  finding  of  the  revolvw 
In  the  outhouse  in  no  manner  tends  to  con- 
nect defendant  with  the  commission  of  the 
offense.  Aside  from  the  testimony  of  Fowler, 
there  ds  nothing  whatever  to  show  that  de- 
foidant  ever  saw,  had  possession  of,  or  had 
anything  to  do  wllh  patttng  It  In  the  vault 
of  the  onthouae.  This  finding  of  the  revolver 
6SA  nothing  more  than  show  that  some  one 
bad  broken  into  the  ticket  office,  and  this 
tlte  statute  expressly  says  shall  not  be  suf- 
fldat  See  State  v.  Oowell,  149  Iowa,  460, 
128  N.  W.  836;  State  Jones,  116  Iowa. 
US,  88  N.  W.  196. 

For  the  errors  i>olnted  out,  the  Judgment 
must  be^  and  It  Is,  reversed. 


POBTABUD  DLDVATOB  MFG.  00. 
BBADLDt,  USRBIAM  ft  SMITH. 

(Supreme  Court  of  Iowa.   Dec.  13.  1912.) 

1.  Contacts   (|  812*)  —  Pektokiuncx  ob 
BaucH— Acts  CoHerrrtnTiNo  Bbkach. 

A  ron tract  grantod  to  a  jobber  the  sole 
and  exclusive  sale  of  a  manufacturer's  machin- 
ery m  said  territory  for  one  year,  machines  to 
be  furnished  complete  as  listed  in  catalogue,  and 
provided  that  the  jobber  shoold  use  all  good 
busioeas  methods  to  promote  the  sale  of  the 
machinery  -^n  that  territory,  ffeld,  In  view  of 
evidence  that  both  parties  anew  ot  the  custom- 
ary method  of  takmg  orders  for  such  machin- 
ery for  future  delivery,  and  that  canvassing  for 
■uch  orders  was  the  proper  or  only  way  of 
working  for  the  trade  in  that  line  of  business, 
that  the  manufacturer'B  refusal  to  deliver  to 
the  jobber  certain  machines  and  attachments 
for  which  orders  were  obtained  within  the  term 
of  the  contract  to  be  delivered  therfeatter  was 
a  breach  of  the  contract 

lEd.  Note.— For  other  cases,  see  Contraeto, 
Cent  Dif.  |  1279% ;  Dec.  Dig.  |  312.»] 

2.  Damagks  <|  120*)— Bbuok  of  ConXKAflT 
— Measubi  or  Dauaoes. 

A  jobber  upon  breach  of  a  manufiutnxer's 
contract  to  furnish  him  wltti  machlnen  and 
attaclunents  sold  during  a  vear  by  refomng  to 
deUver  machinery  sold  within  the  year,  but 
for  delivery  thereafter,  who  could  not  obtain 
such  machmery  on  the  general  market,  and 
whose  expense  ot  substitutmg  other  macliinery 
in  place  of  that  sold  waa  as  great  as  procuring 
the  original  order,  was  entiUed  to  recover  as 
damages  the  profits  which  would  have  been 
obtained  from  filling  such  orders. 

lEd.  Note.— For  other  cases,  see  Damaaes, 
Ceot  Dig.  H  291-«06;  Dee.  iSg.  |  m*] 

8.  Apfsal  and  Bbbob  (I  1078*)— Habuless 
Ebbou— Ahourt  of  Hkcovkbt. 

Where  the  damages  allowed  by  the  court 
on  breach  of  a  manufacturer's  contract  to  fur- 
nish and  deliver  macliinery  was  less  tluui  fte 
proper  measure  of  damagea,  there  was  no  prej- 
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adice  to  the  manafactarer  In  awarding  the  ex- 
pense of  obtalnlos  the  orders. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4233% ;  Dec  Dig.  |  1073.*] 

Appeal  from  District  Oourt,  Pottawattamie 
County;  E.  B.  WoodmCf,  Judge. 

The  parties  agreed  upon  the  amount  owing 
on  the  account  sued  on,  but  from  Judgment 
awardinff  lecoTery  on  the  oounteridalm  the 
plalntifl  aweals.  Affirmed. 

Sanndere  &  Stuart,  ot  ConncU  BlaflB.  and 
Francis  A.  Brogan,  of  Omaha,  Ndt).,  for  Bp- 
pellant  Tlii]«r  &  Hltetaell,  of  OoancU  Blntb, 
fw  appcUee. 

IiADD,  J.  Hbe  parttea  agreed  that  ^736.- 
84  was  due  plaintiff  for  goods  furnished  the 
defendant  in  pursuance  of  a  contaract  The 
contEovenr  arises  on  the  counterclaim  In 
which  defendant  claims  damages  suffered  In 
consequence  of  an  alleged  breach  of  said  con- 
tract, In  that  plaintiff  foiled  and  refused  to 
dellTOT  to  defendant  certain  matdilnes  and  at- 
tachm<mts  for  which  orders  were  obtained 
prior  to  Its  expiration  to  be  dOllvwed  there- 
after. This  agreement  was  ratered  into  No- 
vember 21,  1907,  and  therein  the  plaintiff,  as 
party  of  the  first  part,  granted  "unto  the 
party  of  tlie  second  part  (defendant)  the  sole 
and  exdluslTe  sale  of  their  entire  line  of 
portable  wagon  dumps  and  elevators,  oonv^- 
orst  drages  and  horse  powers"  in  certain  da> 
fined  terrltocy  "for  a  period  of  one  yoir." 
nalntlff  undertook  not  to  ship  or  sell  ttach 
machines  In  said  territory  "during  the  exist- 
ence of  the  contract,  unless  upon  the  written 
consent  of  the  party  of  the  second  part,"  and 
that  it  would  "make  prompt  and  satisfactory 
Btiipments  or  delivery  of  all  goods  ordered  by 
party  of  second  part"  The  defendant  agreed 
"to  buy  ISO  standard  machines  for  the  sea- 
son of  190S,  spedQcatlons  to  be  furnished  in 
sufficient  time  before  Nov.  1,  1908.  for  their 
manufacture  and  shipment"  The  fifth  clause 
contains  a  guaraoty,  and  the  sixth  stipulates 
that  "all  of  the  'little  Giant  grain  dumps,* 
elevators,  conveyors,  and  drages  are  to  be 
furnished  complete  as  called  for  in  1908  cata- 
log and  price  Ust  of  said  manufacturers  as 
attached  to  this  contract  and  marked  'Exhib- 
it A.'  Seventh.  Party  of  the  first  part  agrees 
to  sell  party  of  the  second  part  all  machin- 
ery at  a  discount  of  35  per  cent  from  their 
price  Ust  of  19(^"  Following  was  a  price 
list  of  attachments,  after  which  the  contract 
proceeds:  "All  shipments  made  prior  to  Oc- 
tober 1st  1908,  payable  four  mcHiths  from 
October  1st  subject  to  a  cash  discount  of  one 
<1)  per  cent  per  month  for  all  anticipated 
payments,  but  not  to  exceed  a  total  of  three 
<3)  per  c^t  cash  discount  Shipments  after 
October  1st  to  be  four  months  from  shipment 
subject  tn  a  cash  discount  of  one  (1)  per  cent 
per  month  for  anticipated  time,  but  not  to 
«xceed  three  (8)  per  cent  cash  discount  The 
said  parl7  of  the  second  part  for  and  in 


consideration  of  the  pron^tseB  and  undertak- 
ings of  party  of  the  first  part  her^y  cove- 
nants and  agrees  as  follows:  First  To  folly 
canvass  and  work  for  the  trade  In  the  terri- 
tory assigned  by  using  all  good  business 
methods  to  promote  the  sale  of  the  goods 
herein  mentioned,  and  not  to  handle  or  offer 
fnr  sale,  other  portable  dumps  and  elevators, 
oonveyors  or  drages;  nor  to  sell  outside  of 
said  territory  except  hy  consent  of  said  party 
of  the  first  part  Second.  To  make  settle- 
ments promptly  and  In  accordance  with  the 
tenoa  hereinbefore  mentioned."  The  remahi- 
dw  of  the  agreement  relates  to  r^ialrs  and 
extras  which  were  to  be  settled  for  Decemb«r 
1st  of  each  year. 

As  the  contract  was  not  renewed  or  extend- 
ed, the  defendant  prayed  for  allowance  on 
the  counterclaim  fOr  damages  suffered  In  cta^ 
sequence  of  plaintiff's  refusal  to  fnmlsh  ar- 
ticles to  fill  the  orders  taken  prior  to  Novem- 
ber 21,  1908,  the  time  to  which  the  rl^t  of 
exclusive  sale  was  granted,  but  to  be  deliver- 
ed thereafter.  The  evidence  disclosed  that 
plaintiff  manufactured  various  articles  to  be 
furnished  under  the  contract,  and  that  de- 
fendant was  a  Jobber  supplying  local  deal- 
ers or  retailers,  and  that  prior  to  the  expira- 
tion of  the  year  during  which  the  exclusive 
right  of  sale  was  granted  defendant  had  tak- 
en 44  orders  for  machines  from  local  dealers 
within  the  stipulated  territory.  At  their  set- 
tlement In  December  following,  plaintifTs  at- 
tention was  directed  to  these  orders,  but  hav- 
ing entered  Into  a  similar  contract  with  an- 
other concern,  it  declined  to  furnish  machines 
and  attachmeuts  to  defendant  with  wblch  to 
perform  its  obligations  assumed  In  accepting 
the  orders. 

But  two  matters  are  argued:  (1)  The  con- 
struction of  the  contract;  and  (2)  the  meas- 
ure of  damages. 

[1]  The  language  of  the  contract  Indicates 
that  tlie  implements  were  of  a  particular 
make  or  type,  and  are  manufactured  and  sup- 
plied to  Jobbers  as  demanded.  Such  demand 
is  measured  by  the  call  from  Jobbers,  who,  In 
turn,  necessarily  rely  upon  orders  from  re- 
tailers. It  wUl  be  noted  that  Uie  right  to  the 
"sole  and  exclusive  sale"  was  limited  to  <Hie 
year,  or  ended  November  ZL,  190&  This  bad 
reference  to  the  negotiation  of  sales  1^  defend- 
ant with  the  local  dealers.  Were  completed 
sales  only  contemplated  or  such  executory 
sales  as  ordlnai41y  are  made  by  Jobbos  In  the 
usual  course  of  business  In  that  partlcolar 
line?  This  may  be  ascertained  from  the  rela- 
tions of  the  parties,  the  manuer  of  transacting 
business  between  the  Jobber  and  retailer  and 
especially  by  comimriBon  with  anothw  por- 
tion of  title  contract  Plaintiff  manufactured 
the  Implements  enumerated,  and  defendant 
was  engaged  in  soliciting  trade  from  and  sup- 
plying retailers  with  these  and  othw  im- 
plemrats.   This  was  done  by  taking  orders 
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tides  manonctiiied  by  plautiaff,  as  aw  da- 
mand  for  tlieir  use  was  la  Um  fall  of  Uie 
year.  This  metbod  of  dolus  boalneBB  was 
nnderatood  by  both  partlss.  The  other  danse 
of  the  ctmtract  allnded  to  obligated  deCmd- 
ant  to  "fully  eanTass  and  work  for  the  trade 
In  the  terrltoty  assigned  by  using  all  good 
boslneBs  methods  to  promote  the  sale  of  the 
goods  herein  mentioned."  How  was  this  to 
be  done?  By  soliciting  the  trade  froui  re- 
tailers and  procuring  from  tiiem  orders  of 
goods,  and  this  mnst  have  been  so  nndov 
stood,  for  It  appears  to  have  been  the  only 
method  of  oanvasslng  and  woAdw  for  trade 
In  this  line  of  business.  Indeed,  an  officer  of 
plaintiff  in  charge  of  Us  borineas  with  de- 
f^kdant  testified  that  he  ''understood  that  the 
pnver  handling  of  business  of  that  kind  re- 
qulTed  canTOSslng  fox  future  biulnefls." 
When  was  the  canvassing  and  work  for  trade 
In  the  tmltory  to  ceue?  At  the  end  of  the 
year.  Until  that  time,  NoTOUber  21,  1908, 
the  defendant  was  not  only  bound  to  canvass 
and  work  for  trade  by  the  use  of  all  good 
business  methods,  but  prohibited  from  han- 
dling or  offering  for  sale  other  articles  of  the 
kind.  This,  as  said,  involred  soliciting  busi- 
ness from  the  retailers  and  taking  orders  A>r 
future  delivery  according  to  the  usage  of  the 
business  beiog  carried  on  up  to  the  end  of 
the  year.  Can  it  be  that,  though  bound 
to  solicit  and  enter  Into  contracts  with  re- 
tailers for  the  sale  of  the  implements  in  ques- 
tion up  to  the  end  of  the  year,  this  was  to 
be  done  notwithstanding  the  impossibility  of 
performing  them  within  that  time,  and  with- 
out assurance  that  tliey  might  be  performed 
thereaftCT?  And  yet  defendant  must  necessa- 
rily hare  been  in  this  predicament  were  the 
construction  contended  for  by  plaintiff  to  be 
adopted.  The  time  within  which  goods  must 
have  been  ordered  from  or  delivered  by  plain* 
tiff  is  not  restricted  in  the  agreement,  unless 
by  the  period  defined  for  the  "sole  and  ex- 
closlve  sale"  by  defendant  to  the  retailers, 
and  this,  as  we  think,  In  view  of  the  duty  of 
defendant  to  canvass  for  and  take  orders 
throughout  the  period,  must  be  construed  to 
have  reference  to  the  procurement  of  those 
executory  contracts  evidenced  by  accepted  or- 
ders from  retailers.  Refusal  then  to  famish 
machinery  and  attachmmts  to  flU  such  or- 
ders was  a  breach  of  the  contract  on  which 
damages  were  recoverable. 

[2}  2.  The  implements  were  of  a  designated 
moncfoctore.  The  defendant  must  have  de- 
livered these  in  order  to  perform  its  contracts 
vrlth  retailors.  Though  there  may  have  been 
others  of  similar  device,  they  were  not  such 
as  had  been  contracted,  and,  though  defend- 
ant was  able  to  substitute  some  of  another 
moke  In  place  of  those  ordered,  the  evidence 
that  this  Involved  as  much  e^oise  and  trou- 


of  the  authorities  relied  oa  ,by  appellant 
The  deCmdant  was  handUng  thoK  Implements 
In  order  to  acquire  the  profits  to  be  obtained 
ftom  supplying  the  local  dealers,  and,  as  by 
the  breadi  of  the  agreemmt  the  defendant 
was  deiwlved  thereof  these  constituted  the 
damages  whidi  the  latter  was  mtltled  to 
recover.  Hlcfahom  t.  Bradley,  117  Iowa,  130, 
90  N.  W.  592;  Rule  v.  McGr^r,  117  Iowa, 
419,  90  N.  W.  8U ;  Black  T.  By.,  122  Iowa, 
86,  96  N.  W.  984.  See  Iowa-Minnesota  Land 
Co.  T.  Conner,  1S6  Iowa,  674. 112  N.  W.  820. 

[3]  As  the  amount  allowed  by  the  court 
was  less  than  this  measure  authorized,  there 
was  no  prejudice  to  appellant  in  awarding 
the  expense  of  obtaining  the  orders  only. 

Affirmed, 


DOWNING  T.  FABMER8*  MUT.  FIBB 

INS.  oa 

(Supreme  Court  of  Iowa.   Dee.  12,  1912.) 

1.  IngDunoi   (i  06*) — Supttutioits— Ad- 

JXTanODHT  BT  BOABD  OV  DXBBOIOBS— OON- 

CLUSIVKNESB. 

A  by-law  of  a  co-operative  insurance  as- 
sodatloQ,  stipulating  that,  on  failure  of  the 
adjuster  aod  insured  to  spree  as  to  the  amount 
of  the  loss  or  OS  to  whether  there  is  any  lia- 
bility, the  matter  shall  he  referred  for  final  ad- 
justment to  the  directors,  does  not  make  a  de- 
cision of  the  directors  final,  but  insured  may 
resort  to  the  courts  to  detemdne  the  liability 
of  the  association. 

[Ed.  Note.— For  otbsr  casM,  see  Insurance, 
Cent  Dig.  i  70;  Dee.  Dig.  |  66.*] 

2.  Tbial  (8  254*)— iNSTHtronoNS— MisiXAn- 

ING  iRBTBVOnONS. 

Where,  in  on  action  on  a  iKdicy  Insnrii^ 
against  loss  of  live  stock  by  lightning,  Insnrer 
defended  on  the  ground  that  the  animal  claim- 
ed by  plaintiff  to  have  been  killed  by  lightning 
had  not  been  so  killed  and  Introduced  expert  tes- 
timony that  the  animal  had  none  of  the  cbar- 
acterletic  marks  indicative  of  death  by  light- 
ning, an  inBtmction  that  in  determining  wheth- 
er the  animal  was  killed  by  lightning  the  jury 
coald  consider  their  own  observation  and  ex- 
perience, if  any,  as  to  loss  of  that  nature,  was 
erroneous  as  allowing  jurors,  having  special 
knowledge,  either  to  state  such  knowledge  to 
their  fellow  jurors  or  to  act  on  it  in  arriving  at 
a  verdict  though  jnrors  in  weighing  testimony 
may  use  the  knowledge  and  experience  which 
they  possess  in  common  with  mankind  In  gen- 
eral. 

[Ed.  Note.— For  other  casu,  see  TzisL  Oeat 
Dik.  It  624-026;  Dec.  Dig.  |  254.*] 

3.  Tbial  (|  254*)— iNSTBtrcxioNs— Miblead- 

VSQ  iNSTSUcnOKS. 

The  court  on  request  mnst  Instruct  the 
jury  that  the  case  should  be  tried  on  the  evi- 
dence given,  and  not  on  information  that  one 
or  more  of  the  jnrors  may  have  outside  of  the 
record,  and  it  ia  error  to  authorize  the  jury  to 
consider  their  own  experience  and  observation 
regarding  tiie  matters  nnder  trial  in  addition  to 
the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  624.^;  Dec.  Dig.  |  254.*] 
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4.  Appeu.  Azn>  BkBOB  Q  980*)— QuKBnona 
RKT2xwABXfl  —  iHsnuonoirs  —  rnnncp- 
TionB. 

It  miut  alwayi  be  ^returned  that  ue  Jury 
followed  the  Instrnctloiii. 

[Ed.  Note.— For  other  casei,  ms  Appeal  and 
Krror,  Oeut  !>!«.  H  S766-^61;  Dee.  Dig.  I 

Weaver,  dluentliiff. 

Appeal  from  District  Court,  Onthrle  Ootm- 
ty;  J.  H.  Applegate,  Judge. 

Action  to  recoTer  upon  policy  of  Insnrance 
against  loss  or  damage  by  lightning  to  cer- 
tain live  stock.  There  was  a  Jddgment  for 
plalntUf,  and  defendant  appeals.  BeTeraed. 

F.  a  HlnkBoii,  of  Stuart,  Aikd  Saylee  ft 
Taylor,  of  Guthrie  Center,  for  appellant 
Mi"g«n  ft  Moore,  of  Outhrie  Center,  for  ap- 
pellee. 

DElEttfER,  J.  Among  the  live  stock  cov- 
ered by  the  Insurance  against  lightning  was 
a  certain  black  mare  which  met  its  death  on 
or  about  September  13,  1910.  It  Is  tbe  claim 
of  the  plainticr  that  the  animal  was  killed  by 
lightning,  and  that  under  the  terms  of  the 
defendant's  contract  he  is  entitled  to  demand 
and  recover  thereon  the  sum  of  |100.  The 
defendant  admits  the  Issnance  of  the  policy, 
that  It  was  In  force  at  the  time  of  the  loss 
of  the  mare,  that  the  mare  was  of  the  rea- 
sonable value  of  9100,  and  that  proofs  of 
said  loss  have  been  waived  by  the  company. 
It  farther  admits  that  it  has  rejected  plaln- 
tifirs  claim  and  refused  to  pay  the  value  of 
the  property  alleged  to  have  been  lost  It 
denies,  however,  that  the  mare  was  killed  by 
ll^tnlng,  and  pleads  that  said  company  is 
a  co-operative  insurance  association,  which  la 
made  up  of  the  owners  of  the  property  In- 
sured by  its  policies,  and  that  losses  incurred 
are  paid  by  assessment  upon  said  members 
in  proportion  to  the  amount  of  insurance 
carried  by  them,  and  all  persons  so  becoming 
members  are  bound  to  observe  and  abide  by 
the  rules  and  regnlatlona  adopted  for  the 
government  of  its  buslneBS.  It  la  further  al- 
leged that  by  the  regulations  adopted  by 
said  company  It  is  provided  that,  where  a 
loss  occurs,  and  the  adjuster  of  the  company 
and  ttie  insured  fail  to  agree  as  to  the 
amount  of  loss  or  damage  guttered  or  ctm- 
eemlttg  the  question  whether  the  company 
Is  liable  at  all,  then  the  dispute  must  be 
referred  to  the  company's  board  of  directors 
for  final  adjustment  and  that  under  this 
rule  or  regulation,  the  matter  of  plalntUTs 
allied  loss  havli^  become  subject  of  con- 
troversy between  him  aiid  the  adjuster,  he 
was  duly  notified  to  meet  with  the  board  of 
directors  on  September  21, 101(^  for  the  pur- 
pose of  considering  his  <flaim.  It  la  further 
alibied  that  plainttS  did  attend  said  ap- 
pointed meeting  and  presented  his  claim  and 
his  evidence  and  proofs  of  loss,  upon  con- 
sideration of  which  the  board  of  directors 


voted  to  reject  the  same  and  refused  to  make 
payment  d^nanded.  Upon  this  ihowlng  de- 
fendant says  that,  plaintiff  having  elected  to 
submit  his  claim  to  the  board  of  dliectora, 
and  said  board  having  acted  thereon  and 
found  no  liability  on  part  oC  the  eompftoy,  he 
Is  now  estopped  to  maintain  this  action. 

I.  Concerning  the  merits  of  the  qneaUon 
whethOT  plaintiff's  animal  was  In  fhct  bdlled 
by  lighfriitu,  we  think  sufficient  to  aaj  that 
the  testimony  ms  sodi  as  to  require  its 
submission  to  the  Jury. 

[1]  XL  Hie  by-law  or  regnlatlou  won 
which  the  defoidant  rdiea  reads  as  fallows: 
"This  association  will  not  pay  for  stock  killed 
by  lightniuji^  unless  the  loan  has  been  teoug^ 
to  the  notice  ot  the  nearest  adjuster  In  five 
days,  who  shall  immediately  notify  the  sec- 
retary, and  as  socm  as  practicably  proceed 
to  adjust  the  loss.  If  this  cannot  he  done 
in  a  reasonable  time,  the  owner  shall  have 
two  disinterested  partly  examine  the  animal 
and  If  there  are  no  positive  marks  of  light- 
ning on  the  outElde,  then  examine  under  the 
skin,  until  marks  are  found,  or  it  is  proven 
there  are  none,  and  report  the  tects  to  the 
adjuster.  The  president,  secretary,  and  di- 
rectors are  the  adjusters  for  the  association. 
In  case  the  loss  exceeds  $200.00  there  shall 
be  two  adjusters  called,  one  of  whom  shall 
be  the  president  or  secretary.  Should  the 
adjuster  and  the  assured  fail  to  agree  as  to 
the  amount  of  the  loss  or  damage  or  as  to 
whether  there  Is  any  liability  at  all,  the  mat- 
ter shall  be  referred  for  final  adjustment  to 
a  meeting  of  the  board  of  directors,  said 
meeting  to  be  called  by  the  president  within 
ten  days  after  notice  of  such  disagreement" 

It  appears  from  the  evidence  that  plaintiff, 
upon  discovering  the  death  of  his  mare,  at 
once  notified  the  company  of  his  loss,  and  on 
the  same  day  the  president  and  secretary- 
visited  plalntUTs  farm.  After  making  some 
investigation,  they  announced  their  condn- 
slon  that  the  loss  had  not  been  occasioned  by 
lightning,  and  that  the  defendant  was  not 
liable  therefor  upon  Its  policy.  In  this  con- 
clusion plaintiff  refused  to  acquiesce  and  was 
told  that  a  meeting  of  the  board  of  directors 
would  be  held  on  Wednesday  of  the  next 
week  at  which  claims  would  be  orndd^ed. 
On  tile  day  named  the  dlrectms  met,  and 
plaintiff  appeared  before  them  asautlns  Us 
dalm,  aome  of  his  n^ghbors  upon  wbose 
corroboration  he  relied  were  also  present  and 
made  their  statements;  bnt  the  board,  reaf- 
firming the  action  taken  by  the  resident  and 
secretary,  denied  the  llaUUty  of  tbe  com- 
pany and  refused  payment  ot  the  loaa.  It 
Is  now  insisted  for  the  defendant  that,  plain- 
tiff having  elected  to  appear  before  the  board 
of  directors  to  obtain  adjustmut  of  his  al- 
leged loss,  the  decision  there  made  mast  be 
given  the  effectlmess  and  flnaUty  of  an 
adjudication  by  a  court  of  oompete&t  Jnils- 
dlctlott,  and  no  further  action  for  recovery 
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upon  Oie  policy  can  be  maintained.  The 
trial  court  overruled  this  objection  and  did 
not  err  in  so  doing.  Whether  It  be  possible 
for  a  corporation  or  association  to  devise  a 
scheme  or  plan  by  which  it  shall  itself  be 
Jadge  and  Jury  to  adjudicate  the  question 
of  Its  own  liability  upon  Its  own  contracts 
to  the  exclusion  of  the  Judicial  tribunals 
provided  by  law  we  need  not  now  stop  to 
consider,  for,  evw  If  we  assume  that  such  a 
tiling  is  legally  c<mcdTable,  we  are  very  cer- 
tain It  is  not  to  be  found  in  the  law  above 
quoted.  The  evident  purpose  of  this  provi- 
sion is  to  promote  adjustment  and  settle- 
ment of  losses  without  litigation,  and  to  that 
end,  U  the  claimant  and  adjnata  sent  out  to 
inveatigation  shall  fall  to  reach  an 
agreement,  a  farther  bearing  and  considera- 
tion by  the  board  of  directors  are  provided 
for.  Hioui^  the  by-law  ^eaka  of  this 
bearing  as  a  "final  adjustment,"  this  cannot 
fairly  be  amstmed  as  a  final  and  ctmclnsiTe 
determination  of  tiie  rig^t  to  recover  on  tSie 
poUcy,  but  rathOT  as  the  final  effort  to  ad- 
just or  settle  the  claim  amicably.  Neither 
the  adjuster  nor  the  board  of  dlxwtora  In 
mxSi  case  acts  Judicially.  Ttuir  attitude  la 
that  of  rtipresentattve  of  the  association  uiak- 
ing  Inquiry  to  satisfy  thanselves  whether 
the  loss  la  witiiin  the  terma  of  the  policy, 
and  tfacAr  final  determlnattim  to  reject  the 
claim  la  not  an  adjudication  of  plalntUTa 
rigjht  to  recover,  bat  is  rather  their  final 
ccmclnsion  that  the  proo£Ei  offered  are  In- 
sufildait  to  Jnsti^  tiiem  in  making  payment 
without  suit 

Nor  do  we  find  anything  in  our  cases  or 
the  policy  of  our  own  statutes  or  system  of 
procedure  to  sustain  the  proposition  that 
the  effort  of  plaintiff  to  obtain  payment  of 
his  loss  by  amicable  adjustment  operates  as 
an  election  of  remedies  to  bar  him  from 
seeking  relief  in  the  courts.  To  thus  penalize 
negotiations  for  the  private  adjustment  of 
disputed  claims  is  not  to  lessen  litigation,  but 
to  multiply  It  There  is  nothing  In  this 
provision  for  settiement  by  adjusters  or  by 
the  board  of  directors  which  brings  the  case 
within  the  rules  or  precedents  applicable  to 
tbe  arbitration  of  disputes,  or  to  contracts 
by  which  matters  merely  Incidental  or  col- 
lateral to  the  performance  may  be  referred 
to  the  decision  of  a  designated  third  part?. 
The  by-law  in  question  does  not  attempt  to 
prohibit  resort  to  the  courts,  and  such  effect 
is  sought  to  be  deduced  only  by  way  of  argu- 
ment or  Inference  from  the  use  of  the  phrase 
"final  adjustment"  For  the  reasons  sug- 
gested, we  are  not  disposed  to  adopt  that 
construction,  and  therefore  hold  that  the 
court  correctly  overruled  appellant's  motion 
for  a  directed  verdict 

[2]  III.  In  one  paragraph  of  the  court's 
chaise  the  Jury  was  told  that  In  determining 
whether  the  animal  was  killed  by  lightning, 
they  were  not  at  liberty  to  indulge  in  mere 
«pecnlaUon  or  conjecture,  but  that  they  could 


properly  consider  their  own  observation  and 
experience,  if  any,  with  reference  to  losses 
of  that  nature.  This  was  e»:epted  to,  and 
the  giving  thereof  Is  now  assigned  an  error. 
In  our  opinion  the  Instruction  cannot  be  sus- 
tained, and  in  giving  it  the  court  committed 
an  error  which  was  prejudicial  to  the  de- 
fendant A  Jury  is  to  try  a  case  on  the  evi- 
dence adduced,  and  not  upon  i>ersonal  knowl- 
edge. Clarke  v.  Boblnson,  44  Ey.  (JS  B.  MonJ 
55.  Of  course,  weighing  testimony,  the  Ju- 
rors may  use  the  knowledge  and  experience 
which  they  possess  In  conunon  with  mankind 
in  general;  but  it  Is  not  proper  for  some  of 
them  having  speclftl  knowledge  of  a  subject, 
either  to  state  this  knowledge  to  their  fellow 
Jurors,  or  to  act  upon  it  In  arriving  at  a 
verdict  If  mutt  a  course  were  permitted,  no 
record  could  be  nttde  of  the  testimony  on 
which  the  case  waa  decided,  and  the  infor- 
mation upon  which  the  Jury  acted  would 
come  from  unsworn  witnesses.  If  this  were 
not  the  rule,  there  would  be  no  necessity  In 
many  cases  tot  Introducing  any  tosttmony  at 
all  upon  a  given  pn^oaltlon,  for  some  of 
the  Jurors  might  have  nwdal  knowledge  or 
eqtorlence  with  refieroice  to  the  subject 
which  he  could  detaU  to  Us  fdlowa,  and  this 
would  be  the  foundation  of  the  vwdlct 
Sforaover,  all  cases  are  to  be  tried  upon  the 
testimony  adduced,  and  Jurors  are  praltted 
to  use '  the  knowledge  and  experience  pos- 
sessed by  mankind  in  ganetal  In  weighing 
that  testimony.  If  this  were  not  the  rule,  a 
case  could  be  tried  upon  comm«i  knowledge 
and  experience  without  the  Introduction  of 
any  testimony.  The  rule  that  in  weighing 
the  testimony  of  experts  a  Jury  Is  not  bound 
to  receive  It  as  final  has  no  application  hera 
If  no  testimony  is  given  by  experts  at  all, 
surely  a  Jury  cannot  render  a  verdict  based 
upon  tbeir  own  knowledge  alone.  This  has 
so  many  times  been  h^d  that  there  is  no 
need  for  citing  authorities  upon  the  proposi- 
tion. And  for  a  much  stronger  reason  it  is 
highly  improper  for  any  of  the  Jurors  to 
consider  and  found  a  verdict  upon  the  spe- 
cial knowledge  or  observation  of  some  of  its 
members.  The  authorities  are  but  one  way 
upon  this  proposition.  In  Douglass  v.  Trask, 
77  Me.  36,  an  instruction  to  a  Jury  to  Infer 
the  facts  from  the  evidence,  "or  from  such 
personal  knowledge  as  you  may  have  In  re- 
lation to  matters  of  this  kind,"  was  held  er- 
roneous.  An  instruction  that  "the  Jury  may 
call  Into  requisition  tbelr  practical  exi>ertence 
and  knowledge  relating  to  catUe  of  this 
kind"  is  erroneous.  Page  v.  Alexander,  84 
Me.  83,  24  Ati.  684.  See,  also,  to  the  same 
point  Earrer  v.  City,  142  Mich.  331«  106  N. 
W.  64. 

[3]  Upon  request  a  Jury  should  be  instruct- 
ed that  the  case  sfiould  be  tried  upon  evi- 
dence given,  and  not  upon  Inrormatlon  that 
one  or  more  of  the  Jurors  may  bave  outside 
of  the  record.  Citizens'  St  By.  Co.  v.  Bu^e, 
08  Tenn.  660,  40  a.  W.  108{k  An  Instroctioa 
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not  Umttlng  jnron  In  Qielr  finding  of  facts 
to  tbe  teatlmonr  In  tbe  case  was  held  er- 
roneous in  Ooulding  t.  Phillips,  124  Iowa, 
496,  100  N.  W.  5ia  An  instruction  that  the 
Jury  should  use  their  own  Judgement  as  to 
the  Talne  of  slices  was  held  erroneous  in 
Wood  T.  Barker,  49  Mich.  295.  13  N.  W.  S97. 

is  error  to  tell  a  Jury  to  use  their  own 
Judgment,  experleni^,  and  knowledge  In  de- 
termining what  would  hare  prerented  a  Are. 
Burrows  t.  Delta  Go^  106  Mich.  B82,  64  N. 
W.  G01.29L.R.A.468.  It  Is  error  tot  a 
Juror  to  state  in  the  Jar7  room  his  own 
knowledge  of  facts  bearing  upon  material  Is- 
sues. Hathaway  t.  B.  R.  Go^  97  Towa,  747, 
68  N.  W.  S92.  A  Jury  cannot,  of  their  own 
knowledge,  determine  In  bow  idiort  a  dis- 
tance a  train  can  be  stopped.  U.  P.  B.  B. 
T.  Shannon,  88  Kan.  446,  6  Pac.  664.  An 
instruction  authorizing  a  Jnry  to  take  into 
cmislderatlon  th^  own  experience  and  ob- 
servation regarding  the  matters  under  trial 
in  addition  to  the  evt^oe  la  erroneous.  C, 
B.  I.  ft  P.  B.  B.  T.  CuneteEy  Aas'n,  57  Fkc 
2SS.1 

In  Walte  t.  Teeters,  86  Kan.  604,  14  Pac 
146,  the  conrt  said:  '^tae  next  objection 
made  by  the  plaintiff  In  wror  la  the  follow- 
ing instruction:  TThat  the  measure  of  dam* 
agea,  If  yon  And  that  the  com  was  converted, 
was  tbe  value  of  tbe  com  as  It  stood  in  tbe 
field  at  the  place  and  time  of  conversion,  and, 
in  arriving  at  such  value,  yon  may  take  into 
consideration  the  kind  and  character  of  the 
corn,  the  number  of  acres,  where  it  was  sit- 
uated, and  all  the  circumstances  of  the  case; 
and  you  have  also  a  right.  In  arriving  at  tbe 
value  of  the  com.  to  call  to  your  aid  what 
knowledge  yon  possess  in  common  with  man- 
kind generally.'  As  the  evidence  Is  present- 
ed here,  we  think  that  part  of  tbe  Instruc- 
tion which  directed  the  Jury  that  they  might 
use  their  own  knowledge  In  determining  the 
valne  of  that  particular  com  was  misleading 
and  erroneous.  The  value  of  the  com  was  to 
be  determined  as  it  stoocV  in  the  field,  and 
at  the  time  the  alleged  conversion  occurred, 
which  was  September  10,  18S4.  It  was  then 
unripe  and  unharveeted,  and  no  witness  un- 
dertook to  state  what  it  was  then  worth. 
Xot  a  syllable  of  testimony  was  offered  In 
regard  to  Its  value  per  bushel,  by  the  acre, 
or  other  measure,  in  that  neighborhood,  or 
in  fact  anywhere.  The  case  cited,  of  Rail- 
road Co.  V.  Richards,  8  Kan.  101,  correctly 
decides  that  in  making  up  their  verdict  the 
Jury  are  to  use  the  knowledge  and  experience 
which  they  possess  In  common  witb  mankind 
generally;  but  the  conrt  there  distinctly 
says  that  the  Jury  cannot  use  and  ai^ly  the 
knowledge  they  may  have  of  the  particular 
case  on  trial ;  and  that,  if  any  Juror  has 
such  knowledge,  he  should  be  sworn.  Here 
the  court  directed  the  Jury  that  they  might 


*■  Raported  In  full  Id  Pacific  Reporter ;  report- 
ed m  a  memoraQdam  declsloa  wltlioiit  opinion  in 
fl  Kan.  App.  88X. 


use  their  knowledge  in  finding  tbe  Talne  of 
this  particular  com,  standing  uni^  and  un- 
harveeted in  a  place  somewhat  remote  flrom 
a  general  maitet  Tbere  was  testimony  of- 
fered of  the  qnallty  and  location  of  tbe  com, 
and  the  Jury  could  take  notice  that  com 
such  as  that  described  was  of  some  vahie, 
and  tbte  wonid  have  Jnstmed  a  finding  at 
nominal  value;  but  tnm  tbe  verdlcC  we  see 
that  far  more  than  nominal  damages  were 
allowed.  The  Jury  conld  apply  tb^  general 
knowledge  and  experience  to  the  facts  In  ar^ 
riving  at  a  conclusion  upon  many  otber  mat- 
ters ;  but  tbe  Talue  of  nnrtpe  com  standing 
in  a  particular  fl^d,  somewhat  distant  from 
a  railroad  and  a  market,  was  not  common 
knowledge,  and  was  a  foct  to  be  proven  hi 
the  case.  The  Jury,  collected,  as  it  probably 
was,  from  all  occupations,  may  have  been 
constituted.  In  part,  from  farmers  resld^it 
In  tbe  locality,  who  were  convwsant  with 
the  demand  and  supply  of  com  like  that  In 
controversy,  and  also  of  other  facts  sufficient 
to  liable  them  to  form  a  correct  optnlon 
upon  Its  value;  but  such  Information  spe- 
cial, and  not  common  to  even  other  mem- 
bers of  tbe  Jury  following  different  occupa- 
tions, and  who  resided  In  other  parts  of  the 
county,  and  can  be  used  only  when  glvm  in 
testimony.  Union  Pac.  Ry.  Co.  v.  Shannon, 
83  Kan.  446,  6  Pac.  564;  Railroad  Co.  t. 
Richards,  8  Kan.  101." 

In  Gibson  v.  Carreker,  91  Qa.  617,  17  S. 
E.  965,  the  court,  by  Lumpkin,  J.,  said:  '^t 
was  certainly  error  to  charge  the  Jury  that, 
in  ascertaining  the  value  of  the  lands  at 
the  time  of  the  breach  of  tbe  bonds,  they 
might  consider  not  only  the  evidence,  but 
their  own  knowledge  as  to  the  value  of  land 
In  the  country.  Juries  should  decide  ques- 
tions of  ftict  according  to  the  evidence  In- 
troduced before  them,  and  their  personal 
knowledge  certainly  cannot  constitute  a  part 
of  the  evidence.  This  is  so  obvious  tliat  we 
deem  a  further  discussion  of  this  subject 
unnecessary."  See,  also.  Bowman  v.  Foundry 
Co.,  226  Mo.  53,  125  S.  W.  1120;  Hale  v. 
State.  122  Ala.  85,  2«i  South.  236;  Northern 
Supply  Co.  V.  Wangard,  123  Wis.  1,  100  N. 
W.  1066,  107  Am.  St  Rep.  984;  Burrow  v. 
Transfer  Co.,  106  Mich.  682,  64  N.  W.  601, 
29  L.  B.  A.  468. 

[4]  In  view  of  such  an  array  of  cases, 
which  are  sound  In  their  reasoning,  It  la 
impossible  to  sustain  the  Instmction  com- 
plained of  without  making  a  bad  preced^t. 
It  must  always  be  assumed,  no  matter  what 
the  fact  may  be.  that  a  Jury  follows  the 
Instructions  of  tbe  court,  and  If  that  be  true 
the  verdict  here  may  have  been  founded 
upon  tbe  qtedal  obsemtlon  or  experience 
of  some  of  tbe  Jnrors  wftb  reference  to  an- 
imals killed  by  lightning;  and  not  npcm  the 
testimony  adduced  with  reference  thereto. 
That  such  would  not  be  the  general  knowl- 
edge and  expoience  of  mankind  te  clear. 
The  defendant  Introduced  expert  testimony 


Digitized  by 


of  tblngi  was  all  that  it  oonld  do.  TUs  tea- 
tlmony  conld,  under  the  Instruction  com- 
plained of,  have  bem  easily  overthrown  by 
statements  of  some  juror  that  he  had  ob< 
served  the  marks  on  animals  killed  by  light* 
nlng,  and  that  no  sach  marks  were  an  ae- 
compeniment  of  death  by  Ughtning.  If  that 
were  the  case,  then  It  is  manifest  the  ver- 
dict would  not  have  been  based  upon  the  tes- 
timony  adduced.  Had  the  instruction  Uni< 
ited  the  Jurors  in  weighing  testimony  to  their 
own  personal  observation  and  experience,  It 
ml^t  not  have  been  so  bad,  but  it  did  not 
do  so,  and  In  this  respect  there  was  manifest 
error. 

For  the  err6r  pointed  out,  the  Judgment 
must  b^  and  it  is,  reversed. 

WBA.TEB,  3.  (dissenting).  I  am  unable  to 
agree  that  the  trial  court  erred  in  giving  the 
Instruction  discussed  In  the  third  paragraph 
of  the  forcing  (pinion.  On  the  contrary, 
when  ccmBtmed  as  it  should  be  In  connection 
with  the  oittre  diarge  of  the  court,  it  an- 
nounces a  rule  of  law  which  Is  both  sound 
and  wholesome.  The  record  shows  that  the 
defoise  relied  for  the  most  part  on  evidence 
of  an  expert  or  opinion  diaraeter  that  the 
marks  said  to  have  been  found  upon  the. 
body  of  the  dead  animal  did  not  indicate  it 
had  been  struck  by  lightning.  In  different 
paragraphs  of  the  charge  the  court  expressly 
warned  the  Jury  that  the  burden  was  upcm 
the  plaintiff  to  establish  his  claim  by  a  pre- 
ponderance of  the  evl^nce,  and  In  the  same 
paragraph,  and  In  connection  with  the  very 
langTiR^e  criticised  by  the  majority,  the  court 
told  the  Jury  that  Its  verdict  must  be  found 
from  the  evidence  offered  and  gubn^tted  to 
the  fury.  This  was  r^)eated  so  oflsn  and 
so  clearly  that  to  say  confusion  or  misun- 
derstanding could  have  arisen  in  the  minds 
of  the  Jurors  concerning  this  elementary  rule 
is  an  impeachment  of  their  sanity.  But  the 
testimony  was  wholly  of  a  circumstantial 
character.  No  one  saw  the  animal  killed. 
It  was  the  claim  of  the  plaintiff  that  the 
marks  upon  the  body  Indicated  death  by 
lightning.  This  the  defendant  denied,  and 
offered  In  evidence  the  opinion  of  the  wit- 
nesses based  upon  their  experience  and  ob- 
servation to  the.  effect  that  such  marks  did 
not  indicate  Injury  by  lightning.  It  was  then 
proper  for  the  court  to  instruct  upon  the 
subject  of  expert  evidence,  and  in  connection 
therewith  I  think  the  statement  in  such  in- 
struction was  not  erroneous.  Jurors  are 
not  required  to  accept  the  mere  opinion  of 
any  witness,  even  though  undiluted.  This 
Is  especially  true  where  the  subject-matter  of 
the  opinion  has  reference  to  a  ftict  or  condi- 
tion which. Is  as  likely  to  have  fallen  within 
the  observation  of  the  average  Juror  as  of 
the  witness  who  assumes  to  speak  from  ex- 
pert knowledge.   In  such  cases  it  has  fre- 


testimony  is  uncontradicted.  Familiarity 
with  the  effect  of  lightning  strokes  upon  the 
bodies  of  animals  Is  not  a  thing  known  tmly 
to  studsnts  of  sdenoe  or  insurance  agents 
and  adjusters.  It  is  a  matter  open  to  the 
observattfm  and  experlaice  of  the  average 
man,  and  especially  of  the  avwage  farmer, 
everywhere.  Jurors  to  wlwm  sudi  a  gues- 
tlon  is  submitted  may  and  must  exercise 
their  own  Jui^ments  In  determining  whether 
to  accept  an  expert  opinion  is  correct.  The 
Judgmmt  wliich  th^  are  thus  to  aerdse  is 
the  quality  of  mind  which  enables  them  to 
consider  and  conQtara  and  discriminate  with 
respect  to  the  values  and  relations  of  things 
and  to  reach  Just  conclusions  from  given 
states  ot  facta.  The  facts  upon  which  th^ 
are  to  thtis  pass  as  Jurors  aro  to  he  found 
in  the  evidence  alone,  but  the  Judgments 
wliidi  Qiey  are  to  exercise  In  rendering  their 
verdict  Is  a  Judgmoit  oUlghtened  not  alone 
by  the  evidence  or  by  matters  ot  knowledge 
common  to  all  men,  but  also  1^  the  mattws 
common  to  the  knowledge  and  eqwrience  of 
the  Jurors  themselves.  Eltlier  I  misread  the 
anthorltlee,  or  the  majority  is  wrong  In  say- 
ing the  "antborltlefl  are  all  one  w^"  in  hold- 
ing the  rule  of  the  Instruction  erroneous. 
For  exam^: 

Ohief  Justice  Shaw  has  said:  "Juries 
would  be  very  littte  fit  for  the  duties  of  the 
high  and  reqwnslble  vHoe  to  which  they 
are  called,  especially  to  make  an.  appraise- 
ment whidi  d^ends  upon  knowledge  and  ex- 
perience, If  they  might  not  avail  themselves 
of  these  pow«s  of  tb^  minds,  whm  th^ 
are  most  necessary  to  the  performance  of 
their  duties."  Patterson  v.  Boston,  20  Fide 
(^ass.)  166. 

On  another  occasion  the  same  distinguish- 
ed Jorist  used  these  words:  "The  Jury  may 
properly  exercise  their  own  Judgment  and 
apply  ^elr  own  knowledge  and  experience 
In  regard  to  the  general  subject  of  inquiry. 
In  the  present  case  the  Jury  was  not  bound 
by  the  opfnfon-  of  the  witness."  Mordock  v. 
Sumner.  22  Pick.  (Mass.)  166. 

Olttug  these  precedents  approvingly,  the 
Supreme  Court  of  the  United  States  has 
said:  "It  was  the  province  of  the  Jury  to 
weigh  the  testimony  of  the  attorneys  as  to 
the  value  of  the  services,  by  reference  to 
their  nature,  the  time  occupied  in  their  per- 
formance, and  other  attending  drcomstances, 
and  by  applying  to  It  their  own  experience 
and  knowledge  of  the  character  of  such  serv- 
ices." Head  v.  Hargrave,  106  U.  S.  45,  26 
U  Ed.  1028. 

In  Lafayette  v.  Olaen,  108  Fed.  840,  47  C. 
O.  A.  S67,  64  L.  B.  A.  33,  It  was  held  that, 
In  considering  the  opinion  of  an  expert  con- 
cerning a  defective  plank  which  was  alleged 
cause  of  Injury,  it  was  competent  for  the 
Jurors  to  make  use  of  their  ovm  kiunctedge 
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and  eoperience.  A.  idmllar  Inatrnctlon  was 
nplield  In  Bererldce  t.  Levris,  137  GaL  628, 
07  Paa  1040,  70  Pac.  1068,  60  B.  A.  6SL, 
02  Am.  St  nep.  188. 

Mr.  BUiott,  In  bis  work  on  XMdence  (1048). 
Btatea  the  nile  tbiat  "The  effect  of  expert 
evidence  or  opinion  rests  entirely  with  the 
Jury,  and  the  Jorore  may  apply  Mefr  own 
eaparimoe  and  knotsled^  and  werdse  th^ 
own  Independent  Judgment  npon  tbe  facts 
In  erldenoe  In  veachlng  their  omdiulon.** 
Bearing  upon  the  same  proposition,  see  Man- 
ning V.  Railroad  Oo.,  168  Mass.  280,  44  N.  B. 
136:  Green  Chicago,  07  m.  STO;  Stewu 
T.  State,  3  AriL  06;  Honston  t.  State,  IS  AA. 
66;  HcGarrahan  t.  Railroad  Oo.,  171  Mass. 
211,  60  N.  B.  610;  Hayea  t.  Wagner.  220  HL 
256,  77  N.  B.  2U;  Wills  t.  Uince,  28  Or.  871, 
43  Paa  884.  487;  Halght  t.  VaUet.  80  Gal. 
246.  26  Pac  887,  23  Am.  St  Repi  466;  Ny- 
bach  T.  Lnmher  Co.,  48  a  a  A  6S2, 100  Fed. 
732. 

The  United  States  court,  after  recognizing 
the  general  proposition  that  jurors  must  find 
their  vodlct  from  the  evidence  alone  and 
may  not  arbitrarily  discredit  an  unlmpeach- 
ed  witness,  adds  that  "no  sncdi  obligation  at- 
taches to  witnesses  who  testify  merely  to 
their  own  oidnion,  and  the  jury  may  deal 
with  It  as  they  please,  glrlng  credence  or  not 
as  tMir  oton  experience  or  general  knowl- 
edge may  dictate."  The  Conqueror,  166  U. 
S.  131,  17  Sup.  OL  618,  41  r*  Ed.  937.  To 
the  same  effect,  see  Bnckalew  t.  Railroad 
Co.,  107  Mo.  App.  576,  81  S.  W.  1176;  RaU- 
road  Co.  v.  Baltimore,  98  Md.  635,  56  AtL 
790;  Paries  t.  Boston,  15  Pick.  (Mass.)  200; 
Stevens  v.  State,  3  Ark.  66;  McOarrahan  t. 
BaUroad  Co.,  171  Mass.  211,  50  N.  E.  610. 

In  the  last-dted  case  the  conrt  says  that 
the  jury  take  with  them  to  the  Jury  room 
"their  own  hnotoledge  and  emperience  of  af- 
fairs, and  are  not  only  at  liberty  to  use  the 
same  in  drawing  conclusions  from  the  evi- 
dence, bat  ought  to  make  use  thereof.  This 
rule  certainly  has  the  saving  grace  of  com- 
mon sense."  Honest  Jurors  ought  not  to  be 
asked  or  Instructed  under  any  condition  of 
the  record  to  treat  or  give  effect  to  the  opin- 
ion of  any  witness  as  the  truth  when  they 
know  from  their  own  experience  and  knowl- 
edge It  is  not  true.  If,  for  Instance,  a  witness 
testifies  without  contradiction  that  a  locomo- 
tive of  given  pattern  and  weight  ninnlng  at 
a  stated  speed  on  a  level  track  cannot  be 
broaght  to  a  stop  within  less  than  1,000  feet* 
and  there  is  upon  the  jury  one  or  more  prac- 
tical locomotive  engineers  who  know  from  ac- 
tual experiment  that  the  stop  may  be  made  In 
600  feet,  it  would  be  a  gross  parody  on  the 
forms  of  justice  to  hold  that  such  jurors,  in 
reaching  their  conclusions  upon  the  merits 
of  the  case,  may  not  consult  th^  own  Judg- 
ment, as  enlightened  by  tbelr  own  experience, 
and  In  reliance  thereon  reject  the  testimony 
wbldt  th^  know  to  be  false  or  mistaken. 


even  though  not  ccmtradlcted  on  the  trlaL 
The  Instruction  whit^  la  condemned  by  tlw 
majority,  wh»i  fairly  read  In  connection 
with  the  record  and  In  diarge  as  a  whole, 
Is  wdl  supported  by  the  authorities  to  which 
I  have  rtf erred.  The  rale  for  which  X  am- 
tend  does  not  operate  as  the  majority  seems 
to  think  to  make  tiie  jurors  witneesen  tn  ttie 
case  or  to  make  evidence  of  parttcolar  tects 
coming  within  thdr  knowledge  and  ezpe- 
riokoe.  It  does  no  more  than  to  say  that.  If 
the  Inttfllgenee  and  judgmrat  of  the  jurors 
have  bean  enlightened  by  th^  own  expe- 
rlwoe  and  observation,  they  are  not  required 
to  lay  aside  these  qualifications  in  poform- 
Ing  the  dnty  for  irtdch  th^  are  Impaneled. 
The  rule  Is  not  only  reasonable  in  itadf,  but 
It  would  seem  unavoidable  unless  we  axe 
to  reduce  jury  trials  and  the  matter  of  jury 
blstractlons  to  an  absnrdlty.  What  Oe  ju- 
rors have  seen,  known,  and  experienced  In 
their  own  lives  and  observations  omoernlng 
the  cause  and  eStet  of  given  or  stated  nm- 
ditl<ms  Is  an  Inswarable  part  of  th^  beli« 
It  Is  that  vlildi  qnallfles  them  to  exodse 
judgmoit,  and  affords  the  only  Just  beads  tor 
confidence  in  the  correctness  and  Integrity 
of  the  opinion  or  conelnslon  registered  Iq- 
thelr  Twdlct  The  verdict  Is  ntme  the  less 
based  npim  the  evidence  and  the  evidence 
alone,  because  In  readdng  It  jurors  have 
bron^t  that  evidence  to  the  test  thus  In- 
dicated. 

WhOe  I  regret  the  oondudon  annonnoed 
In  the  majority  oidnloD,  I  am  glad  to  be- 
lieve that  it  cannot  result  In  wldeqtread  mls- 
chlef.  For  however  solemnly  we  may  de- 
clare the  rule  so  ai^roved,  and  however 
faithfully  the  trial  courts  may  go  throi^ 
Oie  perfanctoiy  routlue  <tf  repeattng  It  in 
their  Instractlons,  juries  will  contlnne  just 
the  samit  to  test  the  truth  and  value  of  ex- 
pert  testimony  concerning  matters  which  are 
not  of  an  abstrnse  or  sdoitlflc  character  by 
the  touchstone  of  their  own  experience  and 
observatlm. 

I  think  tbe  Judgment  of  the  trial  conrt 
should  be  affirmed. 


CHIESA  ft  00.  et  aL  V.  OITT  OF  DBS 
MOINES. 

(Supreme  Court  of  Iowa.    Dec.  14,  1012.) 

1.  MUNIOIPAI.    COEPOEATIONB     ({    385*)  — 

Change  in  Gbadb  or  Sthket— Bight  to 
Damaoss. 

Tbe  risht  to  recover  damues  to  abutting 
property  b;  change  in  established  grade  of  a 
street  Is  wholly  statutory. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Con>orati<ms.  Gent  Dig.  H  MH^-028;  Dec^  Dig. 

2.  STATuns  (I  230*)— GoRsnoonoH — Snrar 

GOKSIBUCnOH. 

The  rule  that  a  statute  in  derogatMn  of 
common  law  must  be  given  a  strict  constme- 
tlon  has  been  abrwated  by  Code,  1 3446,  provid- 
ing tiiat  statntM  m  derogation  of  coainum  law 
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and  all  proceedlncf  1]i«Teander  tthall  be  lib«rallj 
coDBtrned  with  a,  view  to  promoting  the  object! 
of  the  fltatat«a  ud  wlating  partiea  In  obtain- 
ins  jniticflw 

[Ed.  Not*.— For  other  eases,  see  Statutes, 
Cent  Dig.  I  820;  Dae.  XHTiaSS.*] 

3.  MuinOIPAI,    pOBFORATIOHS     ({    808*)  — 

GHAiras  or  BsTABuaBio  Obade  or  Stbevts 
—  "PROPMrrr"  —  "Ownsb"  —  "Bsal  Pbof- 

IBTT." 

Under  Code,  I  78S,  reqairiiix  a  city  chang- 
ing  an  establishea  grade  of  a  street  to  the  in- 
jury of  abutting  property  to  pay  the  damages 
to  the  owner,  and  section  48  (8,  10),  defining 
"real  property"  as  including  lands,  tenements, 
hereditaments,  and  all  rights  thereto  and  inter- 
est therein,  and  the  word  "property"  as  includ- 
ing real  property,  a  tenant  for  life  or  for  years 
of  a  city  lot  Is  an  "owner"  to  the  extent  of  his 
interest,  and  may  sue  the  city  for  injuries  sus- 
tained by  a  change  hi  the  estabushed  grade  ot 
the  street  In  fnmt  of  the  property. 

[Ed.  Not& — For  other  cases,  see  Municipal 
Ci^rarations,  Cent.  Dig.  |f  9B3-067;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6134-5151 :  toL  8.  p.  7744 ;  toL  6, 
pp.  5693-5728;  voL  8,  pp.  776&-7770;  vol  7. 
pp.  6980-6951;  rot  8,  pp.  7778-7770.] 

A]M>eal  from  District  Oonrt^  Polk  County; 
Hd^  Brennan,  Jndlc& 

Actton  at  law  to  recover  damafes  alleged 
to  bare  been  sustained  by  the  plaintiffs  be* 
cause  of  a  diauge  made  bj  the  city  In  tlie 
street  grade  fronting  a  certain  lot  and  bund- 
ing occupied  by  tbe  plaintiffs  as  tenants  for 
years  of  tbe  fee  owner.  Th^e  was  a  Ver- 
dict and  judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed. 

R.  O.  Brennan,  H.  W.  Byers,  and  E.  0. 
Carlson,  all  of  Dee  Moines,  for  appellant 
Hlller  &  Walllngford  and  OUrer  H.  MlUer, 
all  of  Des  Moines,  for  appdlees. 

WBATEB,  J.  Die  property  in  question 
abnts  upon  Sast  Lotmst  street,  one  of  tbe 
principal  streets  of  Des  Moines,  and  near  tbe 
east  of  tbe  bridge  wltich  carries  said  street 
over  the  Des  Moines  river.  Aa  originally  es- 
taUlsbed,  the  grade  sloped  downward  some- 
what rapidly  trtm  tbe  bridge  eastward  to  a 
point  near  tbe  pn^rty  In  qaeetlon,  whoice 
it  follovred  an  ascending  slope  for  a  distance 
of  Beveral  blocks.  Adjacent  to  tbls  grade  tbe 
lot  in  qnestton  had  been  Iminroved  by  tbe 
erection  of  a  building.  Tbe  i^alntlff  acquir- 
ed tbe  possesslw  and  nse  of  tbe  lot,  as  thus 
Improved,  In  April,  1807,  under  lease  from 
tbe  owner  for  a  term  of  five  years.  In  tbe 
year  1009  a  change  In  the  grade  of  Bast  Lo- 
4ru8t  street  was  ordered  by  tbe  d^,  raising 
the  same  about  six  feet  In  front  of  this  lot 
Tbe  work  of  conforming  the  street  to  the 
new  grade  bad  been  done,  and  plaintifF  sues 
to  recover  damages  for  the  consequential  In- 
juries to  bis  leasehold  Interest  There  was 
trial  to  a  jury  and  verdict  found  for  plain- 
tift  for  $506. 

The  aignment  In  support  of  the  appeal 
presents  tbe  single  question  whether  a  tenant 


under  a  lease  for  a  term  of  years  Is  entitled 
to  maintain  an  action  of  this  nature^  The 
argumoit  by  which  the  appellant  negatives 
the  proposition  may  be  briefly  stated  as  fol- 
lows: The  right  to  recover  damages  for  In- 
juries resulting  to  abutting  property  by  rea- 
son of  a  change  of  grade  was  unknown  to  the 
common  law,  and  now  exists  only  where  It 
Is  expressly  provided  for  by  statute.  Our 
statute  creates  such  right  but  limits  It  to  the 
"owner"  of  the  property  so  affected.  A  ten- 
ant under  lease  from  the  holder  of  the  legal 
title  Is  not  an  "owner"  of  the  proper^,  and, 
although  his  leasehold  interest  may  suffer 
Injury,  the  law  gives  him  no  remedy.  To 
the  soundness  of  this  reasoning  we  now  gtre 
considers  tioa 

[1]  That  the  rlg^t  to  recover  damages  oc- 
casioned by  the  act  of  the  public  authorities 
In  altering  the  grade  of  a  dty  street  exists 
only  by  reason  of  some  atetnte  providing 
th^for  may  bo  admitted  for  tbe  purposes 
of  this  case.  In  a  very  early  case  (Creal  v. 
Keokuk,  4  O.  Greene  [Iowa]  47)  the  court, 
feeling  Jwund  by  what  it  believed  was  the 
weight  of  authority,  expressed  Its  reluctant 
assent  to  that  view.  That  prece&nt  has 
since  been  dted  with  aivroval.  Cotu  v. 
Davenport,  0  Iowa,  227;  BusseU  t.  Burling- 
ton, 30  Iowa,  267 ;  Farmer  v.  Cedar  Baplds, 
116  Iowa,  324,  89  N.  W.  1106. 

[2, 1]  TbB  stetuto  onder  which  plaintiff  as- 
eerto  bis  alleged  right  of  recorary  reads  as 
follows:  "When  any  city  or  town  shall  have 
estebllshed  the  grade  of  any  street  or  alley, 
and  any  person  shall  have  made  improve- 
mento  on  the  same,  or  lots  abutting  thereon, 
according  to  the  established  grade  thereof, 
and  such  grade  shall  thereafter  be  altoed  In 
such  a  manner  as  to  damage  Injure  or  dimin- 
ish the  value  of  audi  i^ptvty  so  improved, 
said  dty  or  town  aball  pay  to  the  owner  of 
such  iffopoty  t3ie  amount  of  sndi  damage 
or  injury."  God^  i  T8Sb  It  la  manifest  from 
the  foregoing  that  tbe  dedston  of  the  ques- 
tion thus  presented  turns  entirely  upon  the 
word  "own»,"  as  used  In  the  statnt^  and 
whether  it  may  jvoperly  be  constrned  to  In- 
dude  tenant  as  well  as  bolder  of  the  title. 

The  appdlant  starts  out  with  tbe  proposl- 
tl(m  tbat  the  statute,  being  In  derogathm  of 
common  law,  must  be  given  a  strict  construe^ 
tlon.  That  this  rule  prevails  In  many  juris- 
dictions Is  quite  true.  It  has,  however,  a 
much  less  restrictive  effect  In  our  procedure 
because  of  our  statutory  rule  of  construction 
providing  that  "the  rule  of  the  common  law 
tbat  statutes  In  derogation  thereof  are  to  be 
strictly  construed  had  no  application  to  tUs 
Code.  Ite  provisions  and  all  proceedings  un- 
der it  shall  be  liberally  construed  with  a  view 
to  promote  its  objects  and  assist  the  parties 
in  obtaining  justice."  Code  |  3446.  The  old 
rule  has  at  times  been  quoted  by  our  courts 
with  apparent  forgetfulness  of  this  whole- 
some provision,  and  a  statute  so  dear^  In 
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accord  with  essential  Justice  and  fairness 
ought  not  to  be  Ignored  or  allowed  to  fall  In- 
to di8UB& 

The  word  "owner"  Is  of  frequent  use  In 
our  statutes  pertaining  to  property  and  prop- 
erty rights,  and,  like  most  words.  Its  signifi- 
cance Is  subject  to  some  degree  of  variance, 
dependent  upon  Its  context  and  the  subject- 
matter  to  which  It  Is  applied.  In  common 
speech  it  Is  doubtless  most  often  used  to  des- 
ignate the  person  In  whom  the  I^al  or  eqni* 
table  title  rests,  as  dlstlngnished  from  a  mere 
occupant  or  tenant  As  used  In  lav.  It  la 
very  often  given  a  wider  and  more  compre- 
hensive meaning.  In  Its  strictest  sense,  the 
owner  of  land  Is  he  who  bad  the  sole  right 
of  dominion,  use,  enjoyment,  and  disposition. 
It  may  happen,  however,  and  does  happen 
every  day,  that  with  respect  to  a  given  Item 
of  real  ^pert?  the  various  elements  or  es- 
tates wbidi  together  make  up  what  we  may 
call  absolute  ownership  are  vested  In  differ- 
ent persous.  One  may  hold  the  I^al  title, 
another  the  equitable  title,  another  a  tenan- 
cy tor  llfie,  and  anoth»  a  term  of  years. 
Ekidi  owns  a  property  right  In  the  land,  and 
each  Is,  for  many  purposes,  tiie  actual  owner 
thereof.  The  statute  of  the  state  expressly 
note  the  existence  of  dlfferoit  estates  In  the 
same  land,  and  Inf  owntlally  recogidze  the  aev- 
eml  holders  of  snch  distinct  estates  as  own- 
ers. It  Is  provided  that  the  words  "land,** 
"real  estate,"  tfnd  "real  property"  shall  be 
belA.  to  Include  lands,  tenements,  heredita- 
ments, and  an  r^hU  thereto  and  Mereata 
fherefn,  equitable  as  well  as  legal.  CSode^  | 
48  (8).  And  the  word  "property^  Indudes 
'^eal  property."  Code,  f  48  (10).  A  tenant 
for  life  or  for  a  term  of  years  of  a  city  lot 
or  other  land  certainly  has  a  r^ht  and  In- 
terest therein.  He  la  thN«fore  an  owner  of 
the  property  to  the  extent  of  that  Interest; 
and  It  would  seon  to  follow  of  necessity  that 
the  statute  which  gives  the  right  to  recover 
for  damages  to  the  property  Indndes  dam- 
ages to  each  and  every  estate  or  Interest 
therein,  legal  or  equitable.  In  pursuance  of 
that  conception  or  definition  of  property,  this 
court  has  held  the  word  "owner"  to  include 
the  wife  of  a  husband  who  holds  title  to  a 
family  homestead.  Adams  v.  Beale,  19  Iowa, 
68.  The  court  there  says  that  any  right 
which,  in  law  or  equity,  amounts  to  an  own- 
ership in  land,  any  right  of  entry  upon  it,  to 
Its  possession  or  enjoyment,  or  any  part  of 
it  which  may  be  deemed  an  estate,  maizes  the 
person  an  owner,  as  far  as  it  Is  necessary  to 
entitle  him  to  redeem  the  land  from  tax  sale. 
See,  also,  Cummings  v.  Wilson,  59  Iowa,  14, 
12  N,  W.  747:  Swan  v.  Harvey,  117  Iowa, 
58,  90  N.  W.  4S9.  A  mortgagee  Is  an  owner, 
within  the  statute  providing  for  the  condem- 
nation of  land  for  public  purposes.  Severln 
V.  Cole,  38  Iowa,  463.  The  word  "owner,"  as 
used  in  the  mechanic's  Hen  statute,  has  been 
held  to  include  "any  person  who  has  an  es- 
tate or  Interest  in  the  land."    Monroe  v. 


West,  12  Iowa,  119,  79  Am.  Dec.  524.  As  sup- 
porting this  view,  see  Gltchell  v.  Kreidler,  84 
Mo.  476;  Benjamin  v.  Wilson,  34  Minn.  517, 
26  N.  W.  725;  Gerrard  r.  Railroad  Co.,  14 
Neb.  270,  15  N.  W.  231 ;  Loso  v.  Sntherland. 
38  Mich.  171;  Mlion  v.  Stanley,  100  Ga.  3T7, 
28  S.  E.  440;  Hig^ns  v.  San  DtegD.  131  CSL 
308,  63  Pac.  470;  Telephone  Co.  v.  Marsh,  96 
App.  DIv.  122,  89  N.  Y.  Supp.  79;  Parker  v. 
Railroad  CO.,  79  Minn.  373,  82  N.  W.  673; 
Smith  Co.  T.  Lahore,  87  Kan.  480,  15  Pac. 
577.  In  Schott  v.  Harvey,  105  Pa.  228,  51 
Am.  Bep.  201,  this  language  Is  used:  "A  ten- 
ant for  years,  a  tenant  for  life,  and  a  remain- 
derman In  fee  Is  each  an  owner."  Indeed, 
It  seems  to  be  thoroughly  established  that 
the  term  "owner"  wlU  be  held  to  Indnde  the 
owners  of  any  distinct  Interest  or  estate  In 
the  land  less  than  a  fee,  whenever  the  con- 
nection In  wblch  It  Is  used,  or  the  ai^iarent 
purpose  of  the  statute,  la  soch  as  to  call  for 
the  broader  construction.  If  we  look  to  the 
reasonableness  and  Justice  of  tiw  case^  there 
Is  no  good  groond  upcm  whkA  the  owner  of 
the  fee  ought  to  be  glvot  the  right  to  tecovsr 
which  does  not  apply  with  at  least  equal 
force  to  the  t«iant,  who  suffers  Injury 
the  same  wrong.  As  we  have  already  itoted, 
this  court,  In  the  pioneer  case  of  Greal  Ke- 
okuk, supra,  ^pressed  Its  regret  at  the  ab- 
sence of  a  statute  -holding  the  dty  to  liabil- 
ity for  Injury  In  such  cases.  ltiereaft«,  and 
jtpparoiUy  to  remedy  this  defect  la  the  law, 
the  statute  under  consideration  was  passed. 
If  It  is  to  be  given  the  construction  tor  wUch 
the  contends,  and  Its  benefits  restricted 
to  owners  of  the  fee  only,  it  famishes  but  a 
very  partial  and  Imperfert  remedy  tar  hard- 
ships  whltih  the  Individual  citizen  ojsght  not 
to  be  compelled  to  bear  alone.  The  traant. 
even  more  than  bis  landlord,  Is  oftoi  exxwsed 
to  irremediable  injury  from  improvements  of 
this  nature.  The  Improvement  may  be  such 
as  to  destroy  In  a  large  measure  the  value 
of  the  use  for  which  the  tenant  leased  the 
premises,  while  the  actual  market  value  of  the 
fee  had  been  enhanced  rather  than  decreas- 
ed. While  the  city  Is  not  here  prosecuting 
a  condemnation  proceeding,  the  ^ect  of  it 
upon  the  plaintiffs  rights  partakes  voy  much 
of  the  same  nature.  True  there  is  not  physi- 
cal invasion  or  taking  of  the  property,  but 
there  is  an  interference  with  Its  nse  and 
a  taking  away  of  its  value  to  promote  the 
Interest  of  the  public  at  large,  and  the  stat- 
ute which  provides  for  compensation  for  In- 
juries BO  Inflicted  ought  not  to  be  glv&i  a 
construction  which  denies  relief  to  persons 
whose  rights  have  thns  been  Invaded,  un- 
less the  language  of  the  act  clearly  requires 
it  No  injustice  Is  done  by  requiring  the  mu- 
nicipality, as  a  whole,  to  pay  for  the  Injury 
it  inflicts  in  carrying  on  improvements  for 
the  general  public  good.  The  statute  as  It 
stands  is  capable  of  a  construction  which 
prevents  injustice,  and  we  think  it  the  duty  of 
the  courts  to  so  Interprrt  it.  The  trial  ooort 
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maintain  the  action. 

.  Qnratlon  has  been  raised  by  the  appellee 
Trhether,  under  the  record  as  pres^ted,  the 
<:ity  has  any  standing  In  this  court  to  raise 
'  the  principal  question  argued  by  counsel,  be- 
cause of  failure  to  make  such  point  in  the 
court  below,  except  by  amendment  to  motion 
for  new  trial.  As  we  are  disposed  to  hold 
against  ai^Kllant  upon  the  merits  of  the  ap- 
peal, we  do  not  undertake  to  pass  upon  this 
question  of  practice. 

The  Judgment  below  Is  tberofore  afflnued. 


OASTON  T.  HOBN  (OASTOK.  Intemner). 

(Supreme  Court  of  Iowa.    Dee.  10.  1912.) 

1.  BoiaS-tKAD    <|  8S*)— EtaTABLISHiaNT— Oc- 
OUFANOT. 

Mere  sleeping  in  a  roofless  bouse  was  not 
sufficient  occupancy  of  the  premises  to  consti- 
tute them  a  homestead,  where  such  act  was 
conaistent  with  the  purpose  of  having  a  tempo- 
rary sleeping  place  and  the  party  continued  to 
pay  rent  for  a  place  where  he  had  resided,  and 
to  get  his  meals,  though  be  then  Intended  to 
render  the  house  habitable  and  subsequently  oc- 
cupied it  as  a  home. 

[Ed.  Note.— fVir  other  cases,  see  Homestead. 
Cent.  Dig.  SS  44-49;  Dee.  Dig.  {  8a.»] 

S.  ViiNDoB  ARD  PtracHAeiB  a  101*)— NonoK 

or  FOIUIBITUBD— OONSTBUOTION. 

Where  the  contract  between  vendee  and 
Tendor  provided  that  the  vendee  should  pay 
^85  to  the  vendor,  and  f275  on  a  mortgage 
given  to  a  third  party,  a  notice  of  forfeiture, 
served  on  tixe  veodee,  providing  that,  if  he 
should  fail  within  a  certain  time  to  fulfiU  the 
terms  of  the  contract  to  the  amount  of  $500, 
due  the  vendor,  and  costs  of  serving  the  notice, 
the  vendor  would  declare  a  forfeiture  of  the 
contract  as  provided  by  law,  merely  called  up- 
on the  vendee  to  fulfiU  tbe  terms  of  the  con- 
tract, and  did  not  exact  payment  of  the  $600 
to  the  vendor. 

[Bid.  Note.— For  other  cases,  see  Tendor  and 
Purchaser,  Cent.  Dig.  |i  170-174;  Dec.  Dig.  | 
101.*  1 

8.  Vbndob  and  Pubchasbb  (I  101*)— Noixcx 

OF  FOBmrtTBK— SmmciKNCT. 

A  vendor's  notice  of  forfeiture,  which  de- 
clared an  intenticm  to  forfeit  a  contract  and  tbe 
reason  therefor,  was  suffideut,  though  no  for- 
feiture was  expressly  declared. 

[Ed.  Note.— For  other  cases,  see  Vendw  and 
Purchaser,  Cent.  Dig.  H  170-174;  Dec.  Dig. 

f  ioi.«] 

4.  Tkndob  and  Purchaseb  (g  101*) — NoncB 

OF  FOBFEITtrBB— SUTFICIENCY. 

In  a  vendee's  suit  to  quiet  title  against  the 
Tendor,  defendant's  cross-petition  for  cancella- 
tion of  the  contract  of  sale  was  a  sufficient  dec- 
laration at  furfeitnre. 

[Bd.  Mbter— For  other  cases,  see  Vendor  and 
PnrebaMT,  Osnt  Dig.  H  170-174;  Dee.  Dig.  8 
101.*] 

Appeal  from  District  Court,  Pottawattamie 
County;  A.  B.  Thomell,  Judge. 

In  June,  1908,  plaintiff  entered  Into  a  con- 
tract with  F.  T.  True  for  the  purchase  of 
Iota  17  and  18  in  block  8  of  Benson's  addi- 
tion to  Council  Bluffs  tor  the  sum  of  $300.  of 


and  the  remainder  later.  On  December  14, 
1908,  the  defendant,  Horn,  furnish^  plaintiff 
S185,  of  which  $2S  was  paid  to  True  on  the 
contract,  and  $160  to  plaintiff,  with  which 
to  complete  the  house  on  the  lots,  the  |10 
to  be  retained  for  expense  of  recording  and 
the  like,  and  by  agreement  defendant  took  a 
deed  of  the  lots  from  True,  and  executed 
to  True  a  mortgage  thereon  securing  the 
unpaid  purchase  price  of  $276.  At  the  same 
time  defendant  entered  into  a  written  con- 
tract with  plaintiff,  redtlng  "that  defendant, 
Charles  Horn,  has  sold  the  plaintiff  for  the 
sum  of  four  hundred  sixty  dollars  ($460.00), 
to  be  paid  as  follows:  One  dollar  <$l.OO) 
cash,  pay  one  hundred  elghty-flve  dollars 
($186.00)  in  eighteen  months  from  tbe  date, 
and  assumes  and  agrees  to  pay  a  mortgage 
given  to  F.  T.  True  as  security  for  a  note 
of  two  hundred  aeventy-flve  dollars  ($276.00), 
with  6%  interest,  and  also  contalniiig  the 
clause  that  time  of  paymeat  was  tbe  es- 
sence of  the  contract,  and  the  usual  covenant 
of  conveying  the  title  to  said  pronlses, 
defendant  Charles  Horn,  to  O.  O.  Gaston, 
upon  the  performance  of  said  wiittot  con- 
tract" 

The  plaintiff  paid  the  taxes  and  also  the 
interest  on  tbe  mortgage  to  True,  but  ODll^ 
ted  to  pay  the  $185  owing  plalntur,  and  on 
August  10,  191(^  d^Uidant  caused  to  be 
served  on  plaintiff  a  notice  reciting  the 
amount  owing  on  the  amtract,  his  readi- 
ness to  execute  it,  and  adding:  "Ton  are 
further  notified  that  after  thirty  days  from 
receipt  of  tiiis  notice  bj  yon  0iat  the  Bald 
Gbarlea  Horn  will  dedare  a  forf^tpre  of 
all  your  right,  Interest,  and  Utle  to  said  prop- 
erty named  above  and  Qie  omtzact  herein- 
before referred  to.  as  shown  by  Blxhlblt  A 
hereto  attached.  Should  you  fail  within 
said  time  to  folflll  your  terms  of  said  con- 
tract to  tlie  amount  of  five  handled  dollars 
(^100.00).  due  the  said  Charles  Horn,  and 
coste  of  soring  of  this  notion  tSie  said 
Charles  Horn  will  then  dedare  &  forfeltnre 
of  said  contract  as  provided  law."  ^e 
plaintiff  foiled  to  perform,  and  oa  this  state 
of  facte  plaintiff  prayed  that  tbe  deed  from 
True  to  defendant  be  declared  a  mortgage, 
tar  an  accounting,  and  that  title  be  quieted  in 
bUn.  The  dciSendant  demanded  that  the  pe- 
tition be  dismissed,  tbe  contract  between  him 
and  plaintiff  be  canceled,  that  title  be  quiet- 
ed in  him,  and  that  he  be  awarded  a  writ  of 
possession. 

Bffle  Gaston  intervened,  alleging  that  at 
and  prior  to  the  transactions  on  December 
14^  190S,  she  was  the  wife  of  and  Uvlng  with 
plaintiff,  that  with  her  family  she  was  oc- 
cupying the  premises  as  a  homestead,  and 
that  she  had  Joined  in  the  execution  of  none 
of  the  papers  mentioned.  She  prayed  that 
the  homestead  be  protected,  and  the  claim  of 
plaintiff  be  decreed  not  to  be  a  lien  thereon. 
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Another  action  was  brought  by  defendant  at 
about  the  same  time,  bat  was  consolidated 
with  this.  On  hearing,  the  petition  and  peti- 
tion of  intervention  were  dismissed,  and  title 
auieted  in  defendant  aa  prayed.  Both  de- 
fendant and  intervener  appeal.  Affirmed. 

Thomas  Q.  Harrison,  of  CooncU  Bluffs,  for 
appellants.  John  Fletcher,  of  Des  Moines, 
for  ajqi^lee. 

LADD,  J.  The  plaintiff  had  purchased  two 
lots  of  True,  and  afterwards  arranged  with 
Horn  to  pay  True  $25  on  the  price,  and  pro- 
cure a  deed  thereof  from  True,  and  execute 
to  him  a  mortgage  thereon  to  secure  the  re- 
mainder of  the  purcliase  price.  This  was 
done,  and,  having  loaned  plaintiff  |185  in 
addition  thereto,  defoidant  executed  a  con- 
tract to  convey  the  lota  to  plaintiff  upon  the 
payment  of  the  fl85,  with  interest.  In  18 
months,  the  grantee  to  assume  the  mortgage 
to  True.  The  plaintiff's  wife  did  not  Join 
in  these  transactions,  and  in  her  petition  of 
Intervention  alleged  that  the  premises  were 
the  homestead  of  herself  and  family,  and 
prayed  that  it  be  protected  against  the  claim 
*  of  defendant  Whether  It  was  such,  and 
whether  the  contract  described  was  foifdt- 
ed,  are  the  only  Issues  aabmitted  for  review. 

[1]  The  testimony  bearing  on  the  occupan- 
cy of  the  premises  as  a  homestead  la  not 
such  as  to  warrant  interference  with  the  de- 
cision of  the  trial  court  that  it  was  not  so 
occupied.  Plaintiff  and  his  sons  may  have 
slept  there  prevkmsly,  and  a  trunk,  some 
bedding,  and  possibly  other  articles,  may 
have  been  taken  there  from  the  house  near 
by  where  they  lived ;  but  the  house  was  not 
then  habitable.  Only  a  part  of  the  roof  was 
on,  and  the  windows  were  uncased.  Ac- 
cording to  one  witness,  who  is  undisputed, 
the  doors  and  windows  were  nailed  in  during 
the  winter,  and  plaintiff  admitted  be  did  not 
sleep  thwe  when  *too  awful  cold."  He  con- 
tinned  to  pay  nait  for  the  place  where  he 
had  resided  and  get  his  meals  tfaere^  though 
he  explained  that  the  paynient  of  rait  ma 


for  his  daughter  and  aon-ln-law.  Merely 
sleeping  in  a  roofless  house  is  not  alone  suffi- 
cient occupancy  of  the  premises  to  constitute 
them  a  homestead,  any  more  than  sleeping  In 
a  toit,  or  with  only  the  skies  above,  it  is 
entirely  consistent  with  another  purpose,  as 
that  of  having  a  temporary  place  to  sle^ 
and  that  it  was  so  used  is  confirmed  1^  the 
testimony.  The  design  in  borrowing  the 
money  was  to  complete  the  house  therewith. 
BO  aa  to  render  It  habitable,  and  the  district 
court  rightly  held  that  he  did  not  enter  Into 
its  occupancy  aa  a  home  until  the  spring  of 
1909.  The  case  is  readily  distinguishable 
from  Neal  v.  Coe,  35  Iowa,  407,  which  in- 
volved the  change  of  homesteads,  and,  of 
course,  yome  time  was  required  to  effect  such 
cbange,  and  according  to  subsequent  decisions 
this  is  a  reasonable  time.  Robinson  v. 
Charleton,  104  Iowa,  296,  73  N.  W.  616 ;  sec- 
tion 2981,  Code.  Here  the  Inquiry  Is:  When 
did  the  homestead  character  first  attach? 
And,  as  said,  this  was  long  after  the  transac- 
tions under  consideration,  and  when  actually 
occupied  as  such. 

[2-4]  II.  The  notice  of  forfeiture  described 
the  contract,  and  indicated  that,  if  plaintiff 
should  'Yall  to  falflU  the  terms  of  said  con- 
tract, the  amount  of  $600,  due  Charles  Horn, 
and  cMts  of  serving  of  this  notice,  the  said 
Charles  Horn  will  declare  a  forfeiture  of 
said  contract  as  provided  by  law."  Connsd 
for  appellant  argue  that  this  exacted  payment 
of  the  $500  to  Horn.  Not  so,  for  it  merely 
called  upon  the  vendee  to  fulfill  the  terms 
of  the  contract,  which  were  that  he  pay  the 
$186,  with  interest,  and  assume  the  paymat 
of  the  $275  to  Trufc  It  Is  said  that  the  no- 
tice of  forfeiture  merely  threat^is  to  dedare 
a  forfeiture,  but  none  is  shown  to  have  beoi 
declared.  All  the  statute  requires  la  that 
the  notice  "shall  contain  a  declaration  ctf  an 
intention  to  forfeit  aald  contract,  and  the 
reason  therefor."  D^endanf  ■  crosa-petltion 
for  cancellation  was  BuOiclent  declaration  of 
forfeiture. 

The  decree  anteUng  title  In  defendant  is 
affirmed. 
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COONTT  v.  STEVENS. 
(Supreme  Court  of  Iowa.    Dec  14,  1912.) 

1.  Towns  (S  33*) — TBKA8UBKB— Liability  oic 
Bond — MonBT  Lost  bt  Bake  Fauube. 

Where  township  funds  were  lost  throogh 
failure  of  a  private  bank  in  which  they  were 
deposited  by  the  township  treasurer,  and  th« 
treasurer's  bond  provided  that  he  would  "exer- 
cise all  reasonable  diligence  and  care  in  the 
preserratiai  and  lawful  disposal  of  all  money," 
there  was  no  liability  on  such  bond,  in  the  ab- 
sence of  neglijrence  on  the  treasurer's  part  In 
selecting  the  depository,  though  the  bond  also 
provided  that  be  should  "faithfully  account  for 
all  balances"  and  "promptly  pay  over"  the  same 
to  his  successor;  the  treasurer's  authoritr  to 
deposit  funds  in  a  bank  being  implied  from 
Code,  I  2768,  amendhig  the  statate  which  re- 
quired the  treasurer  to  "hold"  the  money,  by 
substituting  the  word  "receive"  for  "hold.'' 

I'Bid.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  Sf  GO,  61;  Dec  Dig.  |  83.*} 

2.  Appeal  ahd  Ebbob  (i  1062*>~Habmlbss 
Ebbob— SuBiasraoK  or  Is8ub»— Bvidbmcb. 

Where,  in  an  aetiMi  against  a  townsfaip 
tnasnrar  for  pnUic  money  lost  throogh  the  fail- 
ure of  the  bank  in  which  it  was  deposited,  the 
evidence  was  wholly  insufficient  to  warrant  any 
finding  that  the  treasurer  was  negligent  in  se- 
lecting such  depository,  tailore  to  submit  the 
question  of  his  diligence  in  making  such  selee* 
tion,  if  error,  was  harmless. 

fEid.  Note.— For  other  cases,  see  Appeal  and 
E3rror,  Cent.  Dig.  {{  4212-1218;  Dec  Dig.  | 
1062.^1 

a  Towns  (S  29»)  —  Tbbasubeb  —  Funds  — 

BlOUT  TO  BEIHBDBaKUENT. 

Where  a  township  treasurer,  while  the  pub- 
lic funds  were  tied  up  through  the  closing  of  a 
bank,  paid  warrants  from  his  individual  funds 
expecting  to  be  reimbursed  when  the  public 
funds  should  become  available,  he  was  entitled 
to  reimbursement  from  the  township  when, 
through  insolvency  of  the  bank,  such  fimds 
never  became  available. 

[Bd.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  I  62;  Dec  Dig.  S  2».*] 

4.  TowHs  (I  29*)  —  Tbeabubbb  —  Funds  — 

BlQHT  TO  BEUCBUBaBHBNT— ESTOPPKU 

A  township  treasurer  was  not  estopped  to 
claim  a  reimbursement  for  his  Individual  mon- 
«y  paid  on  township  warrants  wldle  the  public 
funds  were  tied  up  in  an  insolvent  bank,  by 
the  fact  that  he  had  rendered  annual  statements 
in  which  the  funds  tied  up  were  treated  as  mon- 
eys oB  Band,  where  tiw  acts  were  fuUy  under- 
stood by  all  parties  and  it  was  then  expected 
that  some  part  of  the  funds  would  be  received 
from  the  bank. 

[Ed.  Kote. — For  other  cases,  see  Towns,  Cent 
Dig.  {62;  Dec  Dig.  i  29.*] 

6.  PUADUTS  (I  2M*)— OounisBcuiu— COR- 
1SAOT8. 

Where  a  counterclaim  contains  two  counts 

E resenting  a  single  claim  upon  two  different 
!gal  theories,  and  one  count  presents  a  good 
cause  of  action,  the  insuffideney  of  the  ouer 
count  is  IsunaieriaL 

[Bd.  Note.— For  other  case%  see  Pleading, 
CeBt  Dig.  H  48&-190;  DMrDlc  |  201.*] 

Ai;^>eal  from  District  Court,  Carroll  Coun- 
ty: F.  M.  Powers,  Judges 

'Rie  lOalndfr  Is  a  school  district  The  de- 
f«idant  was  its  treasurer.  This  action  was 
brou^t  on  his  ofiQdal  bond.  The  defense 
was  that  the  funds  of  the  plaintiff  were  lost 


witbont  fault  of  the  defendant,  through  the 
failure  of  a  bank  In  which  they  were  properly 
deposited  1^  the  defendant  In  a  separate  and 
distinct  account  The  defendant  also  filed  a 
counterclaim  to  recover  moneys  advanced  by 
him  while  such  treasurer  in  payment  of  valid 
orders  and  warrants  drawn  upon  him  while 
in  such  office,  and  paid  by  him  In  advance 
and  In  anticipation  of  the  receipt  of  the  pub- 
lic Teveanes  for  that  purpose.  At  the  close 
of  the  evidence  the  trial  conrt  sustained  de- 
fendant's motion  for  a  directed  verdict  on 
the  main  case  and  sustained  the  motion  of 
the  plaintiff  for  a  directed  verdict  on  the 
counterclaim.  Both  parties  appealed.  Plain- 
tifT  having  first  appealed,  it  is  denominated 
the  appellant  Reversed  and  r^nanded. 

Reynolds  &  Meyers,  of  Carroll,  for  appel- 
lant Ghas.  O.  Helmer  and  B.  A.  Whlssler, 
both  of  Carroll,  for  appellee. 

EYANS,  J.  The  defendant  became  the 
plaintiff's  treasurer  In  1908,  and  so  continued 
by  annual  elections  until  Jaly,  1909.  The 
funds  of  the  plaintiff  came  into  bis  hands 
from  his  predecessor  in  the  form  of  a  check 
on  the  Bank  of  Templeton,  a  going  concern 
of  r^nte.  He  deposited  the  check  in  the 
same  bank  to  his  account  as  treasurer  of  the 
plaintiff  district  Such  account  continued  as 
a  distinct  and  separate  account  down  to  the 
date  of  the  fallnre,  January  27,  1908.  and 
defendant  deixwited  to  such  account  all  the 
moneys  of  the  plaintiff  which  came  to  his 
hands  during  such  period,  and  paid  all  war- 
rants and  orders  by  ai^ropriate  checks  there- 
on. There  Is  no  claim  of  any  commingling 
of  the  funds  or  of  misapfn^rlation  of  any 
kind.  The  amount  deposited  in  such  account 
at  the  time  of  the  failure  was  $2,011.93.  O^e 
bank  was  a  private  bank  owned  by  one  Wil- 
son. Wilson  died  on  January  27,  1908,  and 
an  administrator  was  appointed  for  his  es- 
tate, who,  as  mu3i,  took  possesBion  of  the 
bank  bat  did  not  operate  the  same  as  a  bank. 
Wilson  proved  to  be  insolv^t  but  this  fact 
was  discovered  only  after  his  death.  The 
Immediate  cause  of  the  closing  of  the  bank 
was  the  death  of  Wilson,  and  not  his  suppos- 
ed insolvency.  The  oflSdal  bond  of  the  de- 
fendant whl(^  was  in  force  at  the  time  of 
the  fallnre  was  conditioned  that  he  should 
perform  all  the  dntles  of  bis  office  and  that 
he  should  "falthfnlly  account  for  all  bal- 
ances" of  money  in  his  hands  at  the  termina- 
tion of  his  term  of  office,  and  "promptly  pay 
over"  the  same  to  his  ancceesor,  and  "that 
he  will  hereafter  exercise  all  reasonable  dili- 
gence and  care  in  the  preservation  and  law- 
ful disposal  of  all  the  money,"  etc.  The 
plaintiff  brought  this  action  In  three  counts, 
upon  this  bond,  and  two  succeeding  bonds 
executed,  respectively,  July,  1906,  and  July, 
1909.  The  defendant  Is  clearly  UaUe,  if  at 
all,  on  the  bond  iu  force  at  the  time  of  the 
loss,  and  we  need  give  no  separate  attention 
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to  the  oth&e  bonds.  After  tbe  death  of  Wil- 
son, and  while  the  pabllc  funds  were  aK>ar- 
ently  "tied  np,"  the  officers  of  the  plaintiff 
issued  warrants  in  the  ordinary  way,  and 
the  defradant  paid  the  same  as  presented  out 
of  his  own  funds  in  anticipation  of  receiving 
later  the  necessary  public  revenues  to  meet 
the  sama  The  amount  so  paid  by  him  over 
and  aboTe  the  revenues  rec^ved  by  him 
amounted  at  the  dose  of  his  service  to  $811.- 
12,  which  sum  he  asked  to  recover  by  coun- 
terclaim. The  plaintiff  conceded  the  amoont 
so  paid  out  by  the  defendant,  and  tendered 
liim  full  credit  therefor  on  the  original 
amount  of  the  claim,  and  only  asked  to  re- 
cover from  the  defendant  the  balance  of 
$1,200  remaining.  By  way  of  reply  to  the 
counterclaim,  the  plaintiff  pleaded  that  the 
payment  of  warrants  by  the  defendant  out 
of  his  own  funds  was  voluntary  and  without 
authority,  and  that  the  plaintiff  therefore 
was  not  liable  therefor.  The  plaintiff  plead- 
ed further,  by  way  of  estoppel,  tliat  at  the 
annual  settlements  had  between  the  defend- 
ant and  the  plaintUTa  board  of  directors  In 
July,  190^  and  July,  1000,  respectively,  the 
defwdant  reported  the  full  amount  of  money 
due  the  plaintllE  as  being  on  liand,  and  ttiat 
bis  report  was  approved  upon  such  r^re- 
sentation. 

[1]  1.  We  will  give  our  Qrst  attention  to 
the  controverBtr  as  presented  in  the  main 
case.  The  contention  of  plaintiff  is  that  the 
liability  of  the  d^endant  for  the  money  com- 
ing Into  his  hands  as  treasurer  is  absolute, 
and  that  no  d^aise  of  diligence  is  available 
to  him.  In  support  of  this  contention,  reli- 
ance is  Iiad  upon  the  following  cases:  Dis- 
trict Township  T.  Morton,  37  Iowa,  650;  Dis- 
trict Township  T.  Smith,  30  lovra,  9,  IS  Am. 
Rep.  SO;  District  Township  r.  Hardlnbrook, 
40  Iowa.  130. 

Tlie  contention  of  the  defendant  is  that, 
in  the  course  pursued  by  him  for  the  care  of 
the  public  funds,  he  p^formed  his  full  duty 
as  indicated,  by  the  conditions  of  his  bond, 
in  that  he  used  every  diligence  which  could 
have  been  within  the  contemplation  of  him- 
self or  of  the  public  corporation  which  he 
served.  In  support  of  this  contention,  reli- 
ance Is  bad  upon  Roes  t.  Hatch,  5  Iowa,  149, 
and  the  recent  case  of  Hanson  t.  Independ- 
ent District,  13S  N.  W.  1090.  Tbe  plaintiff 
contends  that  the  holding  of  the  court  In  the 
last  two  cases  dted  is  not  consistent  with 
the  holding  in  the  Morton,  Smith,  and  Hard- 
inbrook  Gases.  We  think  there  la  force  In 
this  contention,  althou^  the  court  In  tbe 
Smith  Case  assumed  to  distlngalsh  such  case 
from  the  case  of  Boss  t.  Hatch,  supra.  It 
was  there  said  that  the  liability  of  the  treas- 
urer was  determined  by  the  conditions  of  his 
bond.  In  the  Ross  Case,  the  conditions  of 
the  bond  bound  the  treasurer  to  "reasonable 
diligence  and  care."  This  provision  was  not 
contained  in  the  bonds  Involved  In  the  later 
cases  of  Smith,  Mortmi,  and  Hardlnbrook, 


above  cited.  Such  provision  was  contained 
In  the  bond  involved  in  the  Hanson  Case, 
supra,  and  Is  contained  In  the  bond  Involved 
herein.  The  present  case  ther^ore  comes 
within  the  letter  of  the  Boas  and  Hianson 
Cases,  supra,  and  within  the  distinction 
made  in  the  Smith  Case,  supra.  We  are  not 
quite  willing,  however,  to  lean  upon  so  fine 
a  distinction,  and  are  Indined  to  the  view 
that  one  line  of  decisions  ought  to  be  fol- 
lowed and  the  other  frankly  overruled.  Tbe 
Morton,  Smith,  and  Hardlnbrook  Cases  were 
all  decided  at  about  the  same  time.  They 
were  put  largely  upon  the  ground  of  pabllc 
policy.  The  defense  presented  In  one  of  the 
first  two  cases  was  that  the  money  had  been 
burned  by  accident,  and  the  defense  present- 
ed In  the  other  was  that  the  money  had  been 
stolen.  Such  defenses  were  In  their  nature 
comparatively  easy  to  fabricate.  The  public 
corporation  would  naturally  encounter  great 
difficulty  In  meeting  evidence  produced  in 
support  of  such  a  defense,  even  though  £ab> 
ricated.  The  same  rule,  however,  waa  ap- 
plied In  the  Hardlnbrook  Case,  wherein  the 
defense  of  loss  by  bank  failure  was  pteseat- 
ed.  In  these  cited  cases,  emphasis  waa  laid 
upon  the  provision  of  the  statute  requiring 
the  treasurer  to  "hold"  the  money.  It  was 
the  current  judicial  opinion  at  that  time  that 
a  public  treasurer  could  not  lawfully  deposit 
pobllc  funds  in  a  bank,  and  that  to  do  so^ 
however  Innocently  in  a  moral  sense,  would 
amount  to  a  technical  conversion.  Lowry  v. 
Polk  County,  51  Iowa,  60;  49  N.  W.  1049,  33 
Am.  B^.  1146  (later  overruled).  Since  that 
time  the  ordinary  methods  of  business  and  of 
the  care  and  dlsbursemoit  of  funds  have 
been  quite  revolutionized.  The  statute 
which  required  the  treasorer  to  "hold"  the 
money  has  been  slightly  am^ded  by  tbe 
elimination  of  the  word  "hold"  and  the  sub- 
stitution therefor  of  the  word  "rec^ve." 
Code,  fi  276S.  The  substitution  Is  not  very 
important  in  its  effect  upon  the  statute  as 
a  whole,  but  the  word  "receive"  does  not  lend 
itself  readily  to  the  degree  of  emphasis 
which  was  formerly  placed  upon  the  word 
"hold."  The  doctrine  that  a  general  deposit 
of  public  funds  in  a  bank  to  the  separate  ac- 
count of  the  officer  as  such  Is  of  legal  ne- 
cessity a  technical  conversion  has  been  re- 
pudiated. Officer  T.  Officer,  120  Iowa,  3S0, 
04  N.  W.  947,  98  Am.  St  Rep.  365;  Hunt  t. 
Hopley,  120  Iowa,  095,  96  N.  W.  206;  Hanson 
v.  Roush,  139  Iowa.  58, 110  N.  W.  1001;  Btown 
V.  Sheldon  Sank,  139  Iowa,  S3,  UT  N.  W. 
2S9. 

It  is  held.  In  effect.  In  the  forc^tng  cases, 
that  the  adoption  of  this  method  of  caring 
for  public  funds,  their  Identity  bting  care- 
fully preserved  by  separate  and  distinct  ac- 
counts, as  such,  is  not  only  permiaslble  but 
commendable.  In  the  light  of  modem  meth- 
ods of  business,  it  would  be  difficult  to  aped^ 
a  safer  method  of  care  and  cnstody  ttian  Is 
thus  provided.  Indeed  It  mltfit  be  afUrqoMh 
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tlni  whuOm,  In  the  abwnee  of  coccodnf  elr- 
cnnutancea,  a  tnanira  coald  ptoj^ly  Igmno 
mxdi  fRdUtleB  and  rabject  public  fondB  to  tbe 
risk  of  Ion  natozally  Incident  to  a  personal 
coatody^tf  cnrmuv.  Wtaweaacheonrsels 
lowed,  wecaDseenoreaKHi  of  pnbUc  policy  to 
be  subserved  by  dedailiis  for  a  nile  at  abso- 
Inte  UablUty  «C  the  treaanm,  notvltliBtaiidlng 
the  ezOTdBe  of  all  dlUgence  and  the  observ- 
ance  of  eray  legal  duty.  We  adhere,  there- 
fore, to  the  rule  followed  In  Hanaou  t.  Inde- 
pendent District,  snpra,  and  foreshadowed 
In  the  cases  of  Officer  t.  Officer,  Hunt  t. 
HopI^,  Hanson  t.  Bonsh,  and  Brown  t. 
Sheldon  Bank,  dted  aboT^  and  Boss  t. 
Hatdi,  snpra.  In  so  fftr  as  tbe  ot^  casei 
dted  by  an>ellant  should  appear  to  be  Incon- 
sistent herewith,  they  must  be  deemed  to  be 
overruled  to  that  extent  Hie  trial  court 
tber^re  rightly  held  against  the  <dalm  of 
absolute  llablUly  on  the  part  of  the  defend- 
ant 

[2]  As  a  last  word,  Uie  plal^Uff  contends 
that,  evoi  though  the  dtfendant  was  not  ab- 
solutely liable  as  contended  for,  yet  the 
question  of  bis  dlUgence  was  (me  ftw  the  Jury 
under  the  evidence.  Tbia  point  la  not  ei^lre- 
ly  free  from  dlffleulty.  Oasea  might  arise 
wherein  the  dlUgence  and  care  of  the  treas- 
urer In  the  aelectlDn  of  the  d^poaltoxy  bank 
might  be  open  to  question  under  the  evidence. 
Tbe  eridmce  In  thla  record  Is  practically  nn- 
dlsputed  at  all  polnta.  We  think  the  most 
tiiat  could  be  Claimed  for  the  plalntUT  Is 
that  there  Is  a  scintilla  of  evidence  upon 
which  an  Inference  (tf  negligence  might  be 
based.  We  do  not  think,  however,  that  the 
evidence  would  warrant  any  other  verdict 
tban  that  the  defendant  was  free  ftom  fault 
Upon  that  view,  therefore,  we  would  not  be 
warranted  in  renundlng  ttie  case  for  txlal 
apon  that  question. 

[S]  2.  We  come  now  to  ttie  defendant's 
counterclaim.  This  was  dismissed  by  the 
trial  court  The  first  contrition  of  the  lAaln* 
tiff  is  that  the  defendant  made  the  payments 
voluntarily  and  without  authority.  That  he 
acted  voluntarily  is,  of  course,  not  quesUon- 
ed.  fie  was  not,  however,  a  volunteer  In  an 
intermeddling  sense.  He  was  the  treasurer. 
Through  him  alone  could  warrants  be  paid. 
Tbe  present  funds  of  tbe  district  were  "tied 
up."  At  first  this  Inconvenience  was  racpect- 
ed  to  Iw  quite  temporary.  Indeed,  the  ftict 
and  extent  of  the  loss  came  to  the  officers  of 
the  plaintiff  and  to  the  defendant  quite  grad- 
ually. When  tbe  fact  of  insolvoicy  became 
known,  there  was  still  the  hope  of  partial  re- 
covery in  the  form  of  dividends.  If  divi- 
dends wert  paid,  they  would  be  paid  into  the 
hands  of  tbe  d^endant  Othor  taxes  were  in 
course  of  collection  and  on  the  way  Into  the 
same  custody. 

The  defradant  doubtless  could  have  refus- 
ed all  warrants  and  compelled  all  holders  to 
wait  What  he  did  was  to  pay  the  warrants 
mu  presented  out  of  bis  own  funds,  ejecting 
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to  reimbnne  blmaslf  oat  osC  Oa  pnbUe  funds 
as  soon  as  thBT  should  be  available.  He 
swed  no  Interest  of  Us  own  thwelKr.  The 
sltnatlon  was  anomalous.  It  was  not  covW' 
ed  by  any  statutory  provislaL  He  toond 
hlmseU  in  the  breach,  not  of  his  own  volition, 
but  because  of  his  official  position.  His 
resp<nise  to  it  was  so  reasonable  and  so  In 
accord  with  the  public  Interest  and  without 
detriment  to  any  rl^t  or  interest  of  the 
lOaintlff  that  be  ought  not  to  be  deemed  an 
intermeddler  or  a  volnnteer  in  such  soise. 
Tbe  plaintiff  got  the  full  <Aclal  boieflt  of 
the  money  so  paid  out  It  would  be  a  re- 
proadi  to  On  law  If  there  were  no  remedy 
available  to  the  defendant  under  such  dr- 
cnmstanoea.  We  can  think  of  no  fair  rea- 
son, either  1^1,  equitable,  or  moral,  why 
he  should  not  be  rdmbnzaed. 

[4]  8.  As  against  tbe  counterclaim,  the 
■plalntlfl  xAeads  also  an  estoppel  In  that  an- 
nual settlonenti  wa»  had  with  the  dtf  end- 
ant  In  July,  and  1900,  respectively.  In 
theee  setUements  the  funds  'tied  np^  In  the 
bank  were  treated  as  '*mon^  on  hand," 
and  they  appeared  In  the  defendant's  account 
according.  ^Eliere  was  nelthn  fraud  nor 
misunderstanding  nor  mistake  of  any  kind. 
The  facts  wm  folly  understood  by  all  par- 
ties, and  the  expectation  of  realising  some- 
ttdng  was  not  abandoned.  Tim,  tho  settle- 
ment was  binding  open  the  defoidant  He 
does  not  claim  otherwlscw  He  disputes  no 
Item  of  his  account  as  presented  then.  "The 
nuney  on  hand"  was  ahown  by  the  presen- 
tation of  his  bank  book.  If,  as  we  have 
above  h«ld,  he  deposited  sndi  funds  In  said 
bank  in  the  exercise  of  proper  diligence,  then 
It  was  *'money  on  hand**  In  a  legal  sense 
as  between  him  and  the  plaintiff.  The  Is- 
sues In  this  case  do  not  involve  in  any  man- 
ner the  correctness  of  the  settlements  with 
the  directors.  Th^  Involve  only  the  ques- 
Uon  as  to  wheUier  the  loss  simtalned  shall 
fall  upon  the  [dalntlff  w  upon  the  defendant. 
That  question  vras  not  Involved  In  the  settle- 
ments; nor  did  dther  par^  waive  its  con- 
tenti(m  In  relation  Qiereto  by  making  tbe 
annual  settlements  required  by  the  statute. 
We  see  nothing  therefore  in  such  setUements 
upon  which  to  base  a  dalm  of  estorod. 

Rdiance  is  bad  by  plaintiff  at  this  point 
upon  the  cases  of  Webster  Oonnly  v.  Hutch- 
inson, 60  Iowa.  721,  9  N.  W.  001,  12  N. 
W.  634,  and  Boone  v.  Jones,  54  Iowa,  099, 
2  N.  W.  087.  7  N.  W.  150.  87  Am.  Bep.  220. 
Hwee  cases  do  not  reach  tbe  point  The  first 
case  dted  involved  fraud  and  misrepresenta- 
tltm.  The  second  Involved  the  correctness  of 
the  settiem^t  and  tbe  presumption  obtain- 
ing in  the  absence  of  evidence  as  to  whether 
statutory  requirements  were  followed  In  the- 
settlement 

[t]  4.  The  d^endant  pleaded  his  counter- 
claim in  two  counts.  These  counts  present- 
ed the  dalm  iqran  two  different  1^1  Uieorlea. 
Tbe  trial  court  sustained  a  demurrer  to-tiie 
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first  count  and  at  the  dose  of  tiw  nidenee 
directed  a  verdict  agafiut  the  defmdant 
upoD  the  Mcond  comit  It  le  not  Important 
that  we  ihoold  dlKiua  these  counts  or  de- 
termine vhldi  i^eiented  the  better  theory. 

We  are  of  tiie  a^aSoa.  that  the  flmt  count, 
to  which  a  demiirm  was  snstalnod,  preiait- 
ed  a  food  cause  ot  actloa  Whether  the 
second  ootint  did  likewise  Is  qtdte  immate- 
riaL  The  difference  between  the  two  counts 
Is  not  very  sobstantlaL  It  Is  onr  conduslot 
therefere  that  the  order  and  Jndgmeat  of 
the  trial  court  idumld  be  affirmed  on  plaln- 
tUTs  appeal  and  reTOsed  on  defendsn^s  ap- 
peal.  The  case  will  tbcrofore  be  remanded 
to  the  district  court,  with  directions  to  enter 
jndgmait  for  the  dtfieadant  upon  his  counts 
claim. 

Rerersed  and  ronanded. 


STATE  T.  HSlCTOB. 
(Sapremfl  Goort  of  Iowa.   Dec.  10,  1912.) 

1.  Wrrnzssu  ^  268*1  —  (koss-BxAuiNATioir 

— SCOPB. 

Where,  la  a  prosecution  for  lednctloD,  proe- 
ecutrix  testified  on  direct  examination  that  de- 
fendant was  tier  beau,  that  ihe  bad  also  been 
with  W.,  but  could  think  of  no  othera,  qaeationi 
as  to  her  having  gone  with  other  yoaas  men 
Dsmed  before  die  montii  in  irtilch  the  sednetiMi 
was  aUec^  to  have  been  eoramitted  were  prop> 
fv  cross-examioatioiL 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Vlg.  SS  981-948:  Dec.  Dig.  |  268.«] 

2.  WrrHEsaia    (i   203*)  —  Contbadiotzoh  — 

COUITTT  ATTOBNKT— FUTILXaE. 

Where.  In  a  prosecuti<m  for  seduction, 
prosecatrfz  testified  that  the  reason  why  she 
bad  not  testified  before  the  grand  jury  to  de- 
fendant's promise  to  marry  ber  was  because 
she  bad  not  been  interrogated  on  that  point, 
defendant  was  entitled  to  call  the  cooabr  attor- 
ney who  conducted  the  pi-oeeedings  before  the 
ffrand  jury  and  acted  as  clerk,  and  prove  by 
him  that  prosecutrix  was  asked  before  the 
grand  jury  whether  defendant  had  promised  to 
marry  her  and  had  anavered  in  the  negative; 
such  gueation  not  being  witbio  the  pririlege 
conferred  by  Code.  I  4608,  prohibiting  the  dis- 
closure of  confidential  communications  by  a 
practicing  attorney. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  {  768:  Dec.  Dig.  1  20a.«J 

3.  Crimirai,  Law  721%*)— TbijU>-Abou- 
ifENT  OF  Counsel— MiBcoND DOT. 

In  a  proaecutioQ  for  seduction  alleged  to 
have  t>cen  committed  at  W.,  it  was  improper 
for  the  countyattorney  in  argument  to  the  jury 
to  state  that  W.  was  close  by,  but  tiiat  defend- 
ants could  not  in  that  city  nnd  a  witness  who 
would  testify  that  prosecutrix's  character  and 
chastity  prior  to  the  date  of  her  alleged  seduc- 
tion by  defendant  was  not  what  the  two  im- 
portant witnesses  for  the  state  bad  testified  it 

W.1S. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  ]>!«.  1 1678;  Dec.  Dig.  |  721H.*] 

4.  GsnuKAi,  Law  (g  721*)— Tbial— Bbkabks 
OF  County  Attobnet— Rzferencb  to  De- 
fendant's Failube  to  Testtft. 

Whpre,  in  a  prosecution  for  serluption,  de- 
fendant did  not  testify,  it  was  improper  for  the 


coonty  attorney  In  argnmoit  to  the  Jury  to  re- 
fer to  certain  STideace  with  reference  to  the 
dealings  between  prosecutrix  and  defendant  as 
undisputed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  1 1672;  Dec  Dig.  |  721.*] 

5.  SBDUOnON  (I  50*)— IiwnucxxoNB. 

In  a  prosecution  for  sednction,  am  Instme- 
tion  as  to  the  extent  of  the  sedncttve  arts, 
wiles,  and  deception  necessary  to  sustain  a  con- 
viction Aeld  proper. 

[EM.  Note.— For  other  cases,  see  Sednctton. 
Cent  Die.  H  Dee.  XMf.  |  SO:*! 

Appeal  from  District  Court,  Pottawattamie 
Ooonty,  at  Aroca ;  EL  B.  Woodrnfl^  Judge. 

Defendant  was  Indicted,  tried,  and  couvlct- 
ed  of  the  crime  of  seduction  and  araical& 

Reversed. 

A.  L.  Preston,  of  Avoca,  and  John  P.  Or- 
gan, of  Council  BlofTs,  for  appellant  George 
CoBson,  Atty.  Ool,  and  John  Fletcho;  Aast 
Atty.  Gen.,  for  the  State. 

DEEMBB,  J.  At  the  time  the  crime  Is 
said  to  hSTe  been  committed,  Minnie  Peter^ 
son,  the  prosecntrlx,  was  about  16^  years 
of  ate,  and  defendant  was  Jost  past  18. 
Bach  lived  at  the  home  of.  his  paiwtB  in 
the  town  of  Walnut  In  Pottawattamie  conn- 
tar,  Iowa,  and  wUhln  a  ehort  distance  of  each 
other.  Prosecutrix  came  bito  town  with  her 
paroits  in  the  year  1906,  and  during  tlie 
fall  of  that  year  she  first  met  the  defend- 
ant The  seduction  Is  said  to  hare  occorred 
in  June  of  the  year  1806.  At  that  time  de- 
fendant was  attwdlnc  the  public  schools; 
but  prosecutrix  had  ceased  going  to  Bchoal 
and  was  living  at  home.  She  met  the  de- 
fendant, so  she  say%  about  three  times  In 
the  year  1905  and  the  same  number  of  times 
during  the  year  1906  before  the  seduction 
was  actually  accomplished.  She  says  that 
this  occurred  on  the  8th  or  0th  day  of  June, 
1906,  and  was  the  result  <rf  defendant's  mak- 
ing love  to  her,  hugging  and  kissing  ha,  and 
stating  that  it  was  all  rlfl^t  to  have  sexual 
intercourse,  that  other  ^rls  did,  that  no 
harm  would  come  of  it,  and  that  If  there  did 
be  would  marry  her.  She  also  tesUfled  that 
as  ttie  result  of  the  Intercourse  a  child  was 
bom  to  her  on  February  26,  1907. 

[1]  On  direct  exambiatlon  proeecaddx  gave 
the  following  testimony:  "Q.  He  was  your 
beau?  (Objected  to  as  incompetent  and  ask- 
ing for  the  conclusion  of  the  witness.  Over- 
ruled. .Defendant  excepts.)  A.  Tes.  sir.  Q. 
And  yon  never  had  any  otber  young  man 
about  yoQ  or  with  you,  did  you.  t>efore  or 
np  to  that  time?  A.  Tea,  sir;  I  had  beoi 
with  Mr.  WaltOTS  before,  I  ronember.  Q. 
And  any  others?  A.  No,  ite;  not  that  I  can 
think  of.  Q.  Was  there  an;  otber  young 
man  with  you  so  frequently  as  this  young 
man,  the  defoidant  here?  (Objected  to. 
Not  answered.)  Q.  What  I  want  to  know 
is  whether  or  not  this  young  man,  the  de- 
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fendant  here,  wbs  70ttr — was  the  fellow  that 
was  with  you,  as  you  folks  tell  It,  wheth- 
er he  was  your  fellow?  (Objected  to  as  in- 
competent, leading,  BOflse&tlTe,  and  asking  for 
an  opinion  and  conclusion  of  the  witness. 
Overruled.  Defendant  excepta)  A.  Yes,  sir ; 
I  loved  him  better  than  anybody  cdse."  On 
cross-examinatiou  the  witness  was  asked  as 
to  her  going  with  other  young  mai,  naming 
them,  before  June  of  the  year  1906;  but  ob- 
jections to  the  questions  because  not  cross- 
examination  and  Immaterial  were  sustained. 
In  this  there  was  manifest  error.  The  mat- 
ter was  clearly  cross-examination  and  the 
testimony  material. 

[2]  We  extract  the  following  from  the 
record  in  order  that  another  proposition  re- 
lied upon  by  appellant  may  be  understood: 
"E^xhlblt  1  is  the  statement  I  signed  about 
this  matter  in  the  grand  Jury  room,  when  it 
was  under  Investigation.  At  that  time,  I 
didn't  say  that  the  def»dant  said  to  me 
that  he  would  marry  me  In  the  event  that 
I  became  pregnant^  or  that  he  would  take 
care  of  me  In  the  event  that  I  got  into  trou- 
ble in  that  way,  or  anything  of  that  kind,  be- 
cause they  didn't  ask  me.  I  think  It  was  Mr. 
Hess  who  was  asking  the  questions  in  the 
grand  Jury  room.  'He  didn't  ask  me  there 
If  Harry  Hector  had  at  any  time  promised 
to  marry  me  or  anything  of  that  kind.  And 
I  didn't  reply,  'No,  It  was  never  mmtioned.' 
I  don't  think  he  ever  asked  me  that  Be- 
fore I  went  to  the  grand  Jury  room,  I  saw 
Mr.  Hess  at  Walnut  and  talked  with  him 
quite  a  whil&  Q.  Didn't  he  also  at  that 
time  ask  yon  If  Harry  Hector  hadn't  promis- 
ed to  marry  you  during  some  of  these  times? 
Or  something  of  that  kind?  Didn't  be  ask 
that  repeatedly,  and  didn't  you  say  that 
there  was  nothhig  of  that  kind  occurred? 
(Objected  to  as  not  proper  cross-examination, 
incompetent,  Immaterial,  and  privileged.) 
Court:  Ton  are  referring  to  the  grand  Jury? 
Defendant's  Counsel :  I  am  referring  to  a 
time  prior  to  the  session  of  the  grand  Jury ; 
not  in  the  grand  Jury  room,  but  at  her  home 
In  Walnut  It  Is  admitted  by  def«idant*B 
counsti  that  Mr.  Hess  at  tlie  time  was  coun- 
ty attorney  of  Pottawattamie  county.  (The 
objection  was  sustained  upon  the  grounds 
that  it  was  privileged  communication,  to 
whldb  ruling  the  defoidant  excepted.)  Q. 
At  the  time  Mr.  Hess  was  talking  with  you 
(referring  to  the  conversation  at  Walnut),  Is 
it  not  a  fftct  that  It  was  not  with  retec&ux 
to  any  jwosecutlon  of  a  criminal  case  against 
the  defendant,  but  with  reference  to  anoth- 
er feature  of  the  case?  (Objected  to  as  sot 
cross-examination,  Immaterial,  Incomitetent, 
and  a  XHlril^ed  communication.  Sustained. 
Defendant  excepts^  Q.  Is  it  not  a  fact  that, 
sabsequoit  to  the  indlctmrat  In  this  case, 
Mr.  Hess,  the  county  attorney,  talked  with 
you  about  this  particular  case,  and  about 
this  particular  feature  of  th«  cas^  as  to 


what  deception  or  art  was  pxactlced  upon 
you  at  the  time  of  the  allied  seduction,  and 
at  that  time  didn't  you  say  to  him,  in  aib- 
stance,  that  the  only  thing  he  did  or  said  was 
to  make  love  to  you,  and  to  make  other 
statements  to  you,  but  that  he  said  nothing 
about  marriage  or  about  protecting  you  In 
that  way,  and  that  was  not  the  subject  of 
your  talk  with  Harry  Hector  at  any  of  the 
times  when  you  were  in  his  company? 
(Same  objection  as  to  the  previous  question. 
Sustained.  Defendant  exeats.)  A.  I  was 
In  the  grand  Jury  room  only  once  while  the 
matter  was  under  Investigation.  I  talked 
with  Mr.  Turner  and  Mr.  Culllson  this  week 
about  my  testimony,  at  Mr.  Turner's  office. 
I  think  my  father  was  there.  Q.  In  the  con- 
versation with  reference  to  what  your  tes- 
timony In  the  case  would  be,  wasn't  your  at- 
tention called  to  the  fact  that  In  your  tes- 
timony before  the  grand  Jury  you  had  made 
no  referoice  to  any  promise  of  marriage  oi 
the  like?  (Objected  to  as  incompetent,  Im- 
material, irrelevant,  not  cross^xamlnation, 
and  privileged.  Sustained.  Defendant  ex- 
cepts.) Q.  And  at  that  conversation,  wasn't 
It  suggested  to  you  that  that  must  have  beea 
said  to  you,  or  that  something  of  that  kind 
was  necessary  in  the  case?  (Same  objection 
as  to  the  previous  question.  Sustained.  De- 
fendant excepts.)  Tou  said  that  when  you 
were  before  the  grand  Jury  that  the  reason 
that  you  didn't  say  anything  about  the  prom- 
ise of  marriage  or  the  like  was  because  it 
was  not  asked  of  you.  Now  I  want  to  know 
who  first  asked  yon  that  question?  (Same 
objection  as  to  the  previous  question.  Sus- 
tained. Defendant  excepts.)  A.  The  only 
persons  I  talked  with  concerning  my  testi- 
mony In  this  case  is  Mr.  Gullison,  Mr.  Tur- 
ner, Mr.  Hess,  and  Mr.  Jones  of  Des  Moines; 
the  last  named  being  a  lawyer  at  that  place." 

The  various  ruUn^^s  here  shown  are  as- 
signed as  error.  That  the  aitire  matter  may 
be  fully  understood,  it  should  also  be  stated 
that  the  then  county  attorney,  Hess,  was. 
called  as  a  witness  for  the  defendant,  and 
this  extract  from  the  record  discloses  what 
happened:  "I  was  In  attendance  upon  the 
gnnd  Jury  here  in  Avoca  at  the  April  or 
May  term,  1907,  when  the  matter  of  the 
charge  against  Harry  Hector  In  this  case 
was  being  presented  to  the  grand  Jury.  I 
think  it  was  in  May,  and  I  was  in  attend- 
ance upon  the  grand  Jury  at  that  time.  Ex- 
hibit A  Is  the  indictment  in  this  case^  and 
the  writing  thereon  and  the  minutes  of  tes- 
timony, excepting  the  signatures,  and  the 
writing  on  the  back  of  the  Indictment,  are 
in  my  handwriting.  At  that  time  I  acted  as 
clerk  of  the  grand  Jury  in  so  far  as  I  made 
the  memoranda  of  the  testimony  of  the  wit- 
nesses which  was  afterwards  attached  to  the 
Indictment  I  remember  tiie  prosecuting 
witness  being  before  the  grand  Jury  at  that 
time.   Q.  I  will  ask  you  to  state  whether 
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or  not  ttie  praeeatbii  wttneii  was  asted  at 
tbat  Ums  and  place  anjtUng  wltb  reference 
to  Uie  qncatttm  wbeUxer  or  not  the  defendant, 
Harry  Hector,  had  made  any  int>niiae  of 
marriage  to  hor  In  connection  with  her  oth- 
w  testimony  In  wUcb  she  said  tliat  be  had 
■exoal  Interconrse  with  her?  (Objected  to 
as  incompetent,  <wiinfft^'r*fl*,  and  privileged.) 
In  connection  with  this  same  matter  and  on 
this  objection,  the  witness  further  testified 
the  grand  Jury  was  at  the  time  reeelTing 
evidence  In  this  case  and  in  other  cases  from 
dliferait  witnesses.  A.  The  grand  Jory  was 
in  session  and  daly  organized,  and  I  was 
propounding  most  of  the  questions,  and  oc- 
casionally a  grand  Juror  might  ask  one,  but 
I  was  propounding  practically  all  of  the  ques- 
tions. In  connection  with  this  same  matter, 
and  the  objection  urged  thereto,  the  follow- 
ing question  was  put:  Q.  Now  at  this  time, 
and  while  the  grand  Jury  was  so  organized, 
were  there  any  queetiona  asked  by  you  of 
the  prosecuting  witness,  Minnie  Peterson,  as 
to  whether  or  not,  at  the  ilme  she  claims 
she  tiad  been  seduced  by  Harry  Hector,  that 
prior  thereto,  wtiether  or  not  there  liad  been 
any  promise  of  marriage  by  him  to  her  in 
connection  with  the  seduction?  To  this  the 
same  objection  was  urged  by  the  counsel  for 
the  state  as  to  the  previous  question,  and  by 
permission  of  the  court,  on  his  examination, 
testified  that  he  was  before  the  grand  Jury 
at  that  time  as  the  county  attorney.  The 
court  thereupon  sustained  the  objections 
made  to  the  previous  questions  upon  the 
grounds  tliat  the  prohibition  of  the  statute, 
section  4608,  applied  to  the  county  attorney, 
and  the  same  was  privileged,  and  thereupon 
defendant  excepted  to  the  ruling  of  the  court. 
Q.  What,  if  anything,  did  Miss  Peterson 
say  at  that  hearing  l>efore  the  grand  Jury 
with  reference  to  the  question  or  fact  as  to 
whether  Harry  Hector  had  made  her  any 
promise  of  marriage,  or  promise  to  protect 
her  in  the  event  anything  should  go  wrong 
or  anything  ct  tliat  kind?  (Objected  to  as 
immaterial.  Incompetent,  and  privileged.  Sus- 
tained, and  dtfendant  tteepts.)  Q.  At  tliat 
hearing  did  you  ask  her  any  questions  as  to 
whrtber  Harry  Hector  had  promised  to  mar- 
ry her  or  promised  to  take  care  of  her  or 
protect  her  in  the  event  anyttiing  should 
happ^  to  her,  or  any  questions  of  that  duir- 
acter?  I  refw  to  sncb  time  as  the  grand 
Jury  was  in  session  receiving  testimony  upon 
this  cha^  against  Harry  Hector.  (Objected 
to  for  the  same  reasons  as  stated  In  the  pre- 
vlons  objection.  Sustained  aa  OiB  grounds 
of  privilege,  and  defendant  excepts.)  Q.  Did 
yon,  1^  that  hearing,  and  while  the  grand 
Jury  was  In  session,  ask  the  prosecuting  wit- 
ness, Minnie  Peterson,  any  questions  as  to 
whether  Harry  Hector  had  made  her  any 
promise  of  marriage  or  promises  of  any  kind 
In  connection  with  the  charge  of  seduction? 
(Objected  to  ft«  the  same  reason  assigned  In 


the  objection  to  the  pcwleu  qoestlon.  Sns- 
talned,  and  defoidant  ezo^itsj  Q.  Did  she 
at  tbat  tbne^  iriien  flie  grand  Jvrjr  was  hi 
swiinn  Investigating  tlw  matter,  gin  any 
testimony  before  the  grand  Jury  that  Harry 
^ct«  made  hev  any  prorolses  of  muiiage 
or  pnanlaes  to  protect  her,  or  take  care  of 
her  in  the  evoit  she  sbonld  become  in  the 
family  way,  in  connection  with  her  testimony 
that  defendant  had  sexual  intercouiee  with 
hoe  and  sednoed  her?  (Objected  to  for  the 
same  reasons  stated  in  tin  objections  to  the 
previous  question.  Sustained.  Defendant 
exoc^)  Q.  I  want  to  aak  you  wbetlier  la 
this  Investigatl(m  before  the  grand  Jury  ot 
the  charge  against  Harry  Hector,  while  you 
were  acting  as  clerk  or  scribe  in  taking  down 
the  testimony,  whether  you  included  in  ba 
statonent  tlut  was  signed  by  hec  In  theR 
minutes,  all  that  «he  r^ted  befine  tlw  grand 
Jury  that  Mr.  Hector  said  to  Iter  In  oumec- 
tton  with  the  cdurge  ot  seduction  as  an  In- 
ducement for  hw  to  snlMnit  heat  person  te 
him?  (Objected  to  as  incompetent.  Imma- 
terial, and  ifflvlleged.  Sustained,  and  de- 
fendant ezoepta.)  In  amnectlon  with  the 
forcing  questions  and  befrae  mllng  there- 
on, defendant's  conned  stated  tbat  the?  ex- 
pected to  show  1^  the  wUness  Hess  tbat  the 
prosecutrix,  Minnie  Peterson,  when  Aymtn^ 
before  the  grand  Jury,  and  during  tbe  giving 
of  her  testimony  with  reference  to  the  of- 
fense charged  against  the  defendant,  had 
been  asked  by  Mr.  Hess,  who  was  conducting 
the  examination,  on  several  oocaslons  during 
that  examination,  wliether  the  defendant  had 
ever  promised  to  marry  her,  iwlor  to  tiie 
all^^  seduction,  and  that  she  relied  to 
such  questions  that  the  defendant  bad  never 
made  any  promises  of  marriage  to  her  or 
any  other  promises,  and  that  such  marriage 
had  never  bem  mentioned  or  dlseossed  by 
herself  and  the  defendant." 

Defondant  also  introduced  Qie  mlnntes  of 
the  prosecuting  witness*  testimony  attacdied 
to  the  indictment,  reading  as  follovrs:  **Am 
17  years  old.  Was  17  on  January  28tb,  this 
year.  Got  acquainted  wltb  def^dant  in  the 
fftll  of  1905.  I  vrent  out  with  him  a  num- 
ber of  times  to  different  places.  He  said  lie 
loved  me,  and  tbat  I  was  his  sweetheart,  and 
tbat  I  was  the  only  girl  he  loved,  and  always 
made  love  to  me.  I  btfleved  him,  and  be 
bad  taiterconrse  with  me  a  number  of  thnee. 
Minnie  Peterson." 

In  Uie  rulings  complained  of  vre  tliink 
th^  was  error  prejudicial  to  the  defendant. 
The  prosecutrix  first  attempted  to  explain 
the  minutes  of  her  testimony  takm  beftve 
the  grand  Jury  by  a  statunott  which  was 
not  objected  to,  tttat  none  of  the  persons  ex- 
amining her  bad  asked  about  any  promise 
of  marriage,  and  especially  to  the  fact  that 
the  county  attorney  did  not  ask  ha  any  sndi 
question.  In  view  of  this  record  ft  seems 
to  us  that  it  was  entirely  proper  for  the  de- 
fendant to  call  tbe  connty  attorney  to  die- 
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prove  this  statement  In  State  t.  McPherson, 
114  Iowa,  492,  87  N.  W.  421.  tbls  matter  was 
discussed,  and  It  was  held  to  be  wltbln  the 
discretion  of  the  trial  court  to  penult  the 
clerk  of  the  grand  Jnry  to  teatUy  as  to  what 
a  witness  bad  testified  to  before  the  grand 
Jury.  And  In  State  t.  Swafford,  08  Iowa, 
370.  67  N.  W.  284,  It  is  held  in  effect  that 
matter  called  for  as  In  this  case  was  not 
privileged  because  made  in  response  to  ques- 
tions by  the  county  attorney  in  the  perform- 
ance of  his  duty.  Again,  in  Foreman  v. 
Archer,  ISO  Iowa,  49,  106  N.  W.  372,  it  was 
held  tbat.  when  a  client  gives  testimony  as 
to  what  be  said  to  his  attorney,  the  attorney 
may  be  permitted  to  testify  as  to  the  same 
subject-matter.  See,  also,  Kelly  t.  Gummens, 
143  Iowa,  148,  121  W.  MO,  20  Ann.  Cas. 
1283.  It  Is  true  that  in  Oabriel  v.  McMuUin, 
127  Iowa,  426.  103  N.  W.  355,  and  State  v. 
Houaeworth.  91  Iowa,  740,  60  N.  W.  221,  we 
held  that  communications  made  by  a  prose- 
cutor to  the  county  attorney  not  In  the  grand 
Jury  room  were  privileged  under  section  4608 
of  the  Code,  or  t>y  reason  of  jtuUle  policy; 
but  this  holding  does  not  dispose  of  the  ques- 
tion now  before  ua.  Here  the  proceedings 
were  before  the  grand  Jury  and  in  the  pres- 
ence of  the  county  attorney,  who  also  acted 
as  the  clerk  of  that  grand  Jury,  and  prose- 
cutrix had  already  opened  up  the  subject  by 
attempting  to  ezidaiii  why  she  did  not  testify 
before  the  grand  Jury  as  she  did  ui>on  the 
trial  of  the  case.  Assuming  that  the  mat- 
ter was  within  the  discretion  of  the  court, 
we  think  It  was  so  vital  to  the  case  that  the 
county  attorney  should  have  been  allowed  to 
testify. 

[S,4]  II-  In  arguing  the  case  to  the  Jnry 
counsel  for  the  state  indulged  in  the  foUow- 
\ng  remarks:  *'Walnnt  is  doae  here,  and 
yet  they  have  not,  and  I  must  aay  It  must 
be  Inferred  Hiat  ma  the  case^  lAey  could 
not  in  lhat  dt;  find  one  wltneaa  that  wonld 
testis  that  this  prosecutrix's  character, 
chastity,  or  reputatiim  for  diasti^  wai  not, 
prior  to  the  time  of  bsat  seduction,  was  what 
theee  two  important  witnesses  (Clark  and 
Unebach)  testified  to.  Defendant's  Counsel: 
We  object  to  this  line  of  argument  It  would 
not  be  at  all  competent  for  us  to  show  want 
of  chastity  by  such  method  as  counsel  points 
out  It  Is  prejudicial  and  misconduct  on 
the  part  of  counsel.  •  «  •  With  these 
falsehoods  they  made  an  assault  upon  the 
young  girl's  chastity.  They  have  not  dis- 
puted her  storl^  What  she  said  to  you 
about  her  dealings  with  the  defendant  are 
ondlsputed.  Defendant's  Counsel :  We  take 
exception  to  that  remark.  Mt.  Culllson: 
They  have  not  chosen  to  dispute  it  De- 
fendant's Counsel:  We  take  exception  to 
that  remark.  Mr.  CulllBon:  It  stands  un- 
challenged. Defendant's  Counsel:  We  take 
exception  to  that  remark." 

^e  first  of  these  remarks  should  not  have 


been  mada  State  v.  Williams,  122  Iowa, 
115,  97  N.  W.  992;  State  v.  Hogan,  116  Iowa, 
455,  88  N.  W.  1074;  also,  People  v.  Aiken, 
66  Mich.  460,  33  N.  W.  821,  11  Am.  St  Rep. 
612.  While  something  like  the  remarks  last 
quoted  have  been  held  not  in  violation  of 
section  5484  of  the  Code  In  State  v.  Seely.  02 
Iowa,  490,  61  N.  W.  184.  State  v.  Snider,  119 
Iowa,  15,  01  N.  W.  762,  and  State  v.  Hastr. 
121  Iowa,  507.  96  N.  W.  1115,  and  other  like 
cases,  yet  they  fall  dangerously  close  to  the 
rules  announced  in  State  v.  Trauger,  77  N. 
W.  836»  State  v.  Baldoser,  88  Iowa,  65,  56 
N.  W.  97.  State  r.  Graham,  62  Iowa,  106,  17 
N.  W.  192,  and  State  v.  Ryan,  70  Iowa,  164, 
30  N.  W.  397.  And  while  «tt  shaU  sot  re- 
vise here  because  of  flion,  we  deem  it  ad- 
visable to  caution  cotmsd  here  and  all  coun- 
ty attorneys  and  assistant  prosecutors 
against  making  reference  dther  directly  or 
Indirectly  to  defmdant's  failure  to  take  the 
witness  stand  or  to  deny  the  alleged  seduc- 
tion. Here  the  defendant  did  not  take  the 
stand,  and  under  our  practice  this  was  his 
privilege,  and  the  statute  expressly  says  that 
no  reference  shall  be  made  to  the  fact  titiat 
he  did  not  testify.  Such  reference  may  be 
made  Indirectly  with  as  much.  If  not  more, 
force  than  if  directly  charged,  and  It  is  quite 
Important  that  the  statute  be  obs^-ved  so 
long  as  it  remains  upon  the  books.  Whether 
or  not  it  should  be  repealed  In  the  Interest 
of  Justice  is  not  now  before  us.  During  the 
trial  of  the  case  counsel  for  the  state  were 
guilty  of  many  Improprieties  which  should 
not  be  repeated  if  the  case  is  retried. 

III.  The  corroborating  testimony  is  weak, 
but  we  think  there  was  enough  to  take  the 
case  to  the  Jnry.  State  v.  Mullholland,  116 
Iowa,  172,  88  N.  W.  326 ;  State  v.  Smith,  84 
Iowa,  622,  61  N.  W.  24;  State  v.  Coffman, 
m  Iowa,  S.  63  N.  W.  721;  State  v.  Curran, 
61  Iowa,  112,  49  N.  W.  1006. 

[5]  IT.  Instruction  given  by  Uie  trial 
cour^  reads  as  follows:  "It  must  be  shown 
by  the  state  beycmd  a  reasonable  doubt  that 
at  tlie  time  of  the  flrrt  Indulgence  ot  sexual 
intercourse  between  the  defendant  and  prose- 
cuting witnesB,  the  defendant  induced  her 
to  have  such  sexual  intercourse  with  him 
as  the  result  of  some  seductive  arts,  decep- 
tion, or  promise  of  marriage  or  promise,  if 
anything  came  of  it  he  would  take  care  of 
her,  made  and  used  by  the  defendant  for 
the  purpose  of  overcoming  her  virtue,  and 
which  was  calculated  to  and  did  overcome 
her  will  and  Induced  her  to  surrender  her 
person  to  him,  and  but  for  such  seductive 
means  and  influence  she  would  have  main- 
tained her  virtue.  The  exact  amount  of 
seductive  means  and  Influence  necessary  to 
make  out  this  element  of  the  offense  cannot 
be  definitely  defined  and  explained.  They 
depend  upon  tbe  circumstances  of  each  case. 
The  seductive  means  and  Influence  which 
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would  Indnce  one  woman  to  snrrender  ber 
person  might  not  have  that  Inflaence  upon 
another  woman;  but  the  Beductlre  means 
and  Inflaence,  however,  mnst  hare  been  of 
Bnch  character  and  force  as  that  by  reason 
thereof  the  Bald  prosecuting  witness  In  this 
case  was  led  to  submit  to  the  Intercoorse 
with  defendant,  and  but  for  such  seductive 
means  and  Influences  and  promises  practiced 
by  the  defendant,  If  any  there  were,  she 
would  have  maintained  her  virtue.  On  this 
point  it  will  be  proper  for  yoii  to  consider, 
so  far  as  disclosed  by  the  evidence,  the  age, 
education,  mental  qualities,  experience,  and 
strength  of  mind  of  the  prosecuting  witness 
and  of  the  defendant;  th^r  acquaintance, 
Its  duration,  and  intimacy  prior  to  the  time 
of  the  alleged  seduction;  their  conduct  and 
relations  towards  each  other;  what.  If  any, 
acts  or  words  of  love  and  affection  or  flat- 
tery and  attention  the  defendant  had  used 
towards  her  prior  to  the  time  of  the  alleged 
seduction;  what.  If  any,  sentiments  or  feel- 
ing of  love  and  affection  she  at  that  time 
bore  towards  the  defendant;  what,  if  any- 
thing, be  had  said  or  done  to  kindle  the 
same ;  and  what,  if  any,  control  or  influence 
he  bad  over  hw  by  reason  thereof;  what, 
if  any,  representations,  statements,  declara- 
tions, promises,  or  appeals  the  defendant 
made,  used,  or  employed  prior  to  or  at  the 
time  of  the  alleged  seduction  which  were. 
If  at  all,  calculated  to  mislead,  influence  or 
deceive  the  prosecuting  witness  and  cause  ber 
through  Interest,  trust  In,  or  love  for  jtbe 
defendant,  to  yield  to  his  desires.  And  from 
these  matters,  if  shown  by  the  evidence,  and 
from  all  the  evidence  before  you,  It  is  for  you 
to  say  whether  this  prosecuting  witness, 
Minnie  Peterson,  was  led  astray  and  influenc- 
ed to  yield  her  person  to  the  defendant  by 
means  of  some  representations,  declarations, 
promise  of  marriage,  or  artifice  hereinbefore 
explained." 

This  l8  complained  of.  It  has  ample  snp> 
port  in  Uie  case  and  Is  a  correct  ■tatemut 


of  the  law.  See  State  v.  Price.  US  N.  Tr. 
620,  decided  at  present  term. 

Other  instructions  complained  of  are  ap- 
parently correct,  and  there  was  no  error  in 
denying  defendant's  requests. 

For  the  errors  pointed  out,  the  jiulsment 
mngt  be  and  it  la  reversed. 


DODD  T.  BGHWEBTLBT  tt  aL 

(Supreme  Court  of  Iowa.    Dec.  12,  1912.) 

Appeal  from  District  Court,  Harrison  Coun- 
ty: O.  D.  Wheeler,  Judge. 

Action  for  dainageB  resolted  in  judgment 
againat  detendanti»  from  which  they  appeal 
Affirmed. 

J.  S.  Dewell,  of  ICinouri  TaUv»  and  Bon 
McLan^lin,  of  Loeao,  for  appeUanta.    C-  A. 

Bolter,  of  Logan,  for  appellee. 

PEB  CITBIAM.  The  facts  of  tiie  case  auffi- 
ciently  appear  in  Martin  v.  Schwertley  et  aL, 
136  N.  W.  218,  save  that  plaintiff  was  tenant 
in  possession  of  another  tract  of  land  different 
from  that  of  plaintiff  in  that  case.  The  grounds 
of  liability  are  sofllciently  discussed  hi  that 
case,  and  on  the  issues  submitted  the  evidence 
was  In  conflict.  As  no  doubtful  qnestloiis  of 
law  axe  presented,  the  Judgment  la  afflzme^ 

Affirmed. 


STATB  V.  McBWBN. 
(Supreme  Goart  vt  Iowa.   Dee.  14,  1912.) 

Appeal  from  District  Court,  PocahontAi 
County;  D.  F.  Ooyle,  Judge. 

"Not  to  be  officially  reported." 

Plaintiff  was  Indicted  for  fraudulent  banking, 
aud  found  guilty.  From  the  sentence,  the  de- 
fendant appeals.  AfiSrmed. 

T.  F.  I^TUch  and  Parson  &  UlUs,  for  appel- 
lant. Geo.  Ccsson,  Atty.  Gen.,  and  John 
Fletcher,  Asst  Atty.  Gen.,  for  the  State. 

PER  (HTBIAM.  This  case  is  presented  onl; 
by  short  transcript  showing  the  mdictment.  In- 
structions, the  verdict,  and  the  sentence. 

Finding  no  error  fn  the  record  the  Jndgmat 
is  affirmed. 
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STATB  T.  HA.QBIB. 
<SnpTeme  Court  of  Minnetota.   Dee.  6b  10112.) 

(ByUabuM  Ijf  the  Court.) 

1.  HlSHWATB  (i  53*>— BsTABLiaBMSITT— StAT- 
UTOBY  FbOCEEDINQS— DBSCJUPTION  Of  HlOH- 
WAT. 

The  deeetiption  of  a  public  highway  am  con- 
tained in  the  petition  and  final  order  of  the 
public  authorities  in  proceedingB  to  lay  oat  and 
eitablish  the  same,  set  out  in  the  opini<m,  is 
eo  indefinite  and  nncertabi  aa  to  render 
the  highway  procecdlnga  a  noUity. 

^Id.  Mota^JPoT  other  caae^  ie«  Blghwayi, 
Gent.  XMg.  i|  165-164;  Dec  Dig.  I  68.*] 

2.  CBmufAZ.  liA^w  (I  1169*)— Habiclbss  Eb- 

KOB. 

In  a  prosecution  for  the  obstruction  of  a 

gublic  highway  the  state  offered  evidence  tend- 
ig  to  show  that  the  locos  In  quo  had  been 
lawfully  laid  ont  as  a  public  highway,  and  also 
evidence  tending  to  show  the  estabushment  of 
a  highway  by  user  under  the  statote.  Xhe  pro- 
ceeduga  for  laying  out  Oie  highway  hy  tht 
public  authorittea  were  Totd  for  Indeflniteaeia 
in  the  description  of  the  road,  and  were  erro- 
neously received  in  eyidence.  It  Is  held,  since 
the  record  does  not  disclc»e  whether  the  con- 
viction of  defendant  ma  predicated  upon  the 
evidence  tending  to  show  a  lawfully  eatabUshed 
highway  by  the  public  authorities,  or  npon  a 
highway  acquired  by  user,  the  latter  not  con- 
clusively appearing  from  the  evideoce,  that  the 
Jndgment  of  conviction  cansot  ataiid,  and  muat 
be  revened. 

[Ed.  Note.— F^r  other  caies,  see  Criminal 
Law,  Cent  Dig.  11  8088,  8187-514S;  Dee:  Dig. 
I  U6».*] 

(Addiitoma  BvOaJHu  by  MditorM  8taf.) 

3.  HlQHWATS     ({  2*>— BSTABLiaHMENT  Bt 

TJaBB,— Statctobt  Protisiohb. 

Laws  1899,  c  162,  providing  that,  when 
ao7  road  shall  have  been  used  and  kept  In  re- 
pair and  worked  for  six  years  continuonaly  as 
a  public  highway,  it  shall  be  deemed  as  dedicat- 
ed to  the  public  to  the  width  of  two  rods  on 
each  side  of  the  center  line  of  the  road,  is  not 
retroactive,  and  a  highway  established  before 
its  enactment  is  limited  to  the  character  and 
extent  of  the  user. 

[SA.  Note. — For  other  cases,  sea  WAmaa, 
Cent.  Dig.  |  8;  Dec.  Dig.  |  fi.*] 

Appeal  from  District  Oonrt,  Qoodhne  Ooon- 
t7;  Wm.  Hodgson,  Jadg& 

Wolfgang  Hager  was  convicted  of  obatrnct- 
Ing  a  public  highway,  and  BE^)eal&  Be- 
veraed. 

Mohn  &  Mohn,  of  Bed  Wli^  for  appe- 
lant. Wm.  M.  Bricson  and  F.  M.  Wilson, 
txtth  of  Bed  Wing,  for  the  State. 

BROWN,  J.  In  this  pnwecntlon,  com- 
menced before  a  Justice  of  the  peace,  defend- 
ant was  charged  with  wrongfully  obstructing 
a  public  highway.  He  was  convicted  before 
the  justice,  and  appealed  to  the  district  court 
upon  questions  of  law  al<me,  wh«re  the  judg- 
ment was  affirmed.  From  the  Judgment  of 
afllrmance,  defendant  appealed  to  this  court 

^e  state  claimed  on  the  trial  before  the 
Justice,  and  offered  evidence  to  oubstantiate 
the  claim,  that  the  highway  alleged  to  have 
been  obstructed  by  defendant  had  been  (1) 
laid  ont  and  estaUlahed  as  aach  by  the  piib- 


lle  authorities,  and.  If  the  proceedings  had 
fin:  that  purpose  were  defective, and  ineffec- 
tual, ^  that  It  had  become  a  public  highway 
by  user  under  the  statute,  since  It  had  been 
traveled  and  used  by  the  public  goierally  for 
the  period  of  over  80  years  prior  to  the  date 
of  defendant's  alleged  obstruction.  The  evi- 
dence tending  to  show  that  the  highway  had 
been  lawfully  laid  ont  by  the  public  authori- 
ties was  all  objected  to  hy  defendant,  and  the 
objectiona  were  snfilclent  to  challenge  the 
validity  of  the  road  iH-oceedlngs.  We  first 
turn  our  attention  to  those  proceedings. 

[1]  The  highway.  If  ever  legally  laid  out, 
was  In  part  a  county  and  in  part  a  town 
road;  a  part  thereof  having  been  attempted 
to  be  laid  ont  by  the  board  of  county  commis- 
sioners, and  a  part  by  the  town  board.  The 
objections  to  tiie  proceedings  had  for  this 
purp(»e  related  In  the  main  to  the  descrlp- 
tkm  of  tlm  hU;hway  as  contained  In  the  pe- 
tition and  the  order  establishing  the  road. 
The  description  as  contained  In  the  township 
IHKKeedtngB  was  as  follows:  **Gommen<dng 
near  the  house  of  Eric  J<AnB0n  in  section  11, 
thence  easterly  throng^  lands  belonging  to 
Oharies  Hahn  In  section  12,  thence  through 
the  lands  of  Gilbert  in  section  12,  thence 
near  the  house  of  Johnson  in  section  18, 
thence  throni^  the  land  of  Barras  In  section 
IS,  thence  near  the  honse  of  F.  King  In  sec- 
tion 13,  thence  near  the  honse  of  Andrew 
Fredrldi,  to  intersect  with  Weils  Greek 
road."  This  descriptiui  Is  taken  from  the 
final  order  of  the  town  board,  which  in  the 
above  language  r^ers  to  the  highway  petl- 
tlmied  for. '  ▲  snrv^  and  plat  attached  to 
the  order  does  not  aid  much  In  definitely  lo- 
cating the  highway,  even  if  the  record  of  the 
surrey  might  be  Ttferred  to  for  the  purpose 
of  curing  the  defect  in  descrlpOon  as  con- 
tained In  the  petition  and  final  order. 

The  proceedings  before  the  comity  commis- 
sioners were  had  fbr  the  purpose  of  vacating 
an  existing  highway,  or  a  part  therein,  and 
to  establish  a  new  one,  connecting  with  the 
town  road,  and  extending  thence  beyond  the 
town  line.  The  petition,  which  was  record- 
ed In  the  minutes  of  the  commissioner^  pro- 
ceedings, prayed  for  the  vacation  of  an  ex- 
isting county  road,  which  was  described  as 
follows:  "Commencing  at  the  point  where 
said  road  crosses  the  section  line  between 
sections  12  and  18  In  said  town  of  Hay 
Creek,  and  terminating  where  the  same  cross- 
es the  section  line  between  section  18  in  said 
Hay  Greek  and  section  18  In  said  Florence, 
the  same  being  a  town  line."  The  petition 
contains  nothing  further  to  aid  in  locathig 
the  highway  soui^t  to  be  vacated,  and  In  or- 
dering a  vacation  the  commissioners  were 
guided  necessarily  solely  1^  this  description 
in  the  petition.  This  was  followed  by  a 
prayer  for  the  location  at  a  new  highway,  de- 
scribed as  follows:  "Gommen<dng  on  section 
line  between  sections  12  and  18  In  the  town 
of  Hay  Greek,  at  the  pohit  where  the  road. 
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a  portion  of  vUch  !•  btteinbeTore  asked  to  bo 
vacated,  cronee  said  aectlon  line;  tbuoe  eaat 
on  8^  section  line  to  tlw  townali^  llxke  be- 
tween tbe  towns  of  Hay  Onet  and  Floraice; 
thence  In  a  nortbeasterly  direction  until  tbe 
same  strikes  the  road  running  from  ttie  mili- 
tary road  In  secUm  7  in  tbe  town  of  Flor- 
ence" 

It  Is  well  Mttled  by  onr  decisions  tbat  a 
petition  in  proper  form,  definitely  describing 
tbe  pnqiosed  road,  Is  essaitlal  to  tba  Juris- 
diction of  proeeedlDgB  to  lay  out  and  estab- 
lisb  a  public  bigbway,  and  tlut  an  accurate 
and  definite  description  tbereof  Is  also  essen- 
tial to  tbe  validUy  of  tbe  final  cvder  of  fbe 
town  or  county  board,  as  tbe  case  may  ba 
Tbe  order  must  in  some  xxxanner  describe  tbe 
location  of  tbe  road  so  definitely  as  to  en* 
able  a  ''person  cooTersant  wltb  sacb  matto^ 
to  trace  It  out  on  tbo  ground."  Bonnek  t. 
Town.  SO  Hlnn.  658^  tf2  N.  W.  Ml;  ft  Dun- 
nell's  Dig.  SKSO  and  8461.  It  requires  no  par> 
Ucnlar  discussion,  within  the  rule,  to  dem- 
onstrate tbe  Insufficiency  of  eltbw  tiie  peti- 
tion or  the  order  in  the  proceedings  before 
tbe  town  snperrisors.  It  Is  clear  tbat  tbe 
description  tbera  given  was  wholly  insuffi- 
cient to  vest  In  tbe  town  board  autborlty  to 
act  Tbe  final  order  of  tbe  board  contains 
the  same  description,  and  is  not  materially 
aided  by  the  snrvey  and  plat  made  a  part  of 
tbe  order.  Mo  person,  wltb  tbe  description 
of  tbe  road  as  given  In  the  petition  or  the 
order,  could  trace  tbe  road  up<m  tbe  ground, 
and  Its  termini— commencing  near  tbe  house 
of  Johnson,  and  ending  at  tbe  Wells  Oeek 
rood— afford  no  basis  for  a  surrey  or  plat. 
Tbe  ordOT  of  tbe  county  board,  though  de- 
scribing tbe  road  with  stmie  degree  of  cer- 
tainty, entirely  foils  to  describe  tbe  road 
songbt  to  be  vacated.  It  was  held  in  Sbee- 
ban  V.  Town  Board,  80  IClnn.  366,  88  N.  W. 
362,  that  a  defect  of  this  kind  was  fatal  to 
tbe  whole  proceeding.  The  order  laying  tbe 
road,  tbe  court  said,  could  not  be  upheld  In 
part  and  repudbited  In  part  Wb  discover  no 
reason  for  departing  from  tbat  decision. 

It  follows  that  tbe  bigbway  proceedings 
were  fatally  defectlTe,  tbat  a  bigbway  at 
the  locus  in  ano  was  not  thereby  legally  es- 
tablished, and  it  was  error  to  admit  tbe  pro- 
ceedli^  in  evidence.  State  t.  lindlg,  S6 
Minn.  419,  105  N.  W.  188. 

[2,  a]  But  it  is  contended  by  tbe  state  tbat 
tbe  error  should  be  held  without  predndloe, 
since  the  evidence  Is  practically  con^ustve  of 
the  establishment  of  a  highway  by  usw  un- 
i&  tbe  statute  on  tbe  Une  of  that  covered, 
or  attempted  .to  be  covered,  by  tbe  road  ivo- 
oeediugs.  We  are  unable  to  concur  In  this 
contention.  The  prosecution  against  defend- 
ant is  criminal,  not  dvll,  and  tbe  rules  gnld- 
iDg  the  trial  of  criminal  actions  must  apply. 
State  V.  CJotton,  29  Hlnn.  187.  12  N.  W.  620. 
The  road  attempted  to  be  laid  out  was  fbur 
rods  wide.  The  alleged  obstructions  of  which 
complaint  is  made  consisted  of  a  fence  claim- 
ed to  have  been  constructed  by  defendant 


along  and  paralM  iritii  tbe  road,  wlildi  at 
one  or  more  points  encroached  upon  tbe  trav- 
eled tradE  of  the  road.  It  may  be  conceded 
tbat  the  evidence  would  Jostii^  a  finding  tbat 
a  public  road  was  acquired  at  tbe  point  In 
question  by  public  use.  But  it  does  not  fol- 
low that  It  was  four  rods  wide.  On  the  con- 
trary, our  decisions,  i>rlor  to  the  i>assage  of 
chapter  152,  Iaws  1899,  limited  the  hi^wa? 
so  acquired  to  the  character  and  extoit  of 
tbe  user.  Amdt  v.  Thomas,  93  Minn.  1,  100 
N.  W.  378.  106  Am.  SL  Rep.  418,  2  Ann. 
972.  Tbe  statute  referred  to  can  have  no  re- 
troactive op^ation.  and  cannot  be  held  to 
apply  to  the  highway  in  questloo,  for  It  be- 
came estebUshed  long  prior  to  the  passage 
of  the  statute.  Gilbert  v.  White  Bear,  107 
Minn.  239,  110  N.  W.  1063.  The  highway  in 
question,  conceding  it  to  have  been  establish- 
ed by  user,  must  then  be  limited  to  the  diar- 
acter  and  extent  of  the  public  use.  The  evi- 
dence presented  in  tbe  record  leaves  the 
question  of  the  precise  location  of  the  road 
as  traveled  jud  used  In  former  years  In 
some  doubt,  at  least  as  to  certain  points  be- 
tween Its  termlnL  It  appears  to  be  a  "crook- 
ed road,"  and  has  shifted  In  recrat  years. 
Defendant's  fence  encroaches  very  nearly  to. 
If  not  actually  upon,  the  traveled  tra<^  at  one 
point,  but  does  not  Interfere  wltb  travel  at 
any  other  point 

Now,  the  important  Inquiry  Is:  Uiion  what 
did  the  Justice  and  the  learned  district  court 
rely  In  support  of  the  Judgment  of  convic- 
tion? Did  they  proceed  upon  the  theory  that 
the  highway  In  question  was  four  rods  wide, 
as  the  town  or  county  board  attonpted  to 
lay  it  or  upon  the  theory  that  the  road  as 
acquired  and  estebUshed  by  user  vras  en- 
croached upon  and  obstructed}  Tbe  qnestbrn 
cannot  be  answered  from  the  record.  If  the 
decision  below  was  based  upon  a  legally  es- 
tablished highway  four  rods  wide,  tbe  court 
was  entirely  right  for  It  conclusively  ap- 
pears that  defendant's  fence  was  within  the 
boundaries  of  the  same  for  Ite  entire  length. 
But  tbe  Judgment  of  conviction  cannot  stand 
upon  tbat  foundation;  tor,  as  we  have  bald, 
no  bigbway  wu  ever  legally  laid  out.  If, 
however,  the  foundation  of  the  conviction 
was  a  bigbway  by  user,  tb«i  It  might  be 
sustained.  If  tbe  evld«ice  made  it  clear  tbat 
tbe  alleged  obstruction  was  placed  thm 
by  defmdant  or  by  his  dlrectloD,  and  upon 
a  part  of  the  highway  so  acquired.  The  evi- 
dence upon  this  questbm  is  not  free  from 
doubt  though  we  deem  it  suffident  to  Charge 
defendant  witti  responsibUi^  for  tbe  fence, 
though  it  is  not  oondusive;  And  since  there 
was  error  In  tbe  reception  of  the  blghwar 
proceedings,  and  it  cannot  be  ascertained 
from  the  record  whether  the  court  predicated 
ite  decision  upon  the  evidence  so  erroneously 
rec^red,  or  upon  that  properly  received, 
there  must  be  a  reversal.  We  have  often  ap- 
plied this  rule  In  dvU  actions.  Moldenhaoer 
V.  Railway  Co^  80  Minn.  426,  83  N.  W.  881: 
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Peterson  t.  Ballway  Oo.,  96  Minn.  8W,  81 
N.  W.  516.  There  to  a  ■tronger  reftBon  for 
its  application  In  a  criminal  prosecntlon, 
where  the  guilt  of  d^oidant  mnat  be  shown 
beyond  a  reasonable  doubt 

A  rerersal  does  not  necessarily  amount  to 
a  flnal  determination  that  defendant  may 
rlghtfnlly  maintain  hto  fence,  so  as  to  ob- 
struct this  hlghvay,  as  established  by  the 
public  use.  If  the  highway  to  thus  obstruct- 
edi  the  maintenance  of  the  fence  constitutes 
a  continnlng  obstruction,  and  a  new  prosecu- 
tion may  be  maintained.  We  may  say,  also, 
In  conclusion,  that  the  proper  proceeding  in 
prosecutions  of  this  Undf  wh»e  the  title  to 
real  estate  becomes  InTolved,  to  pointed  out 
In  State  t.  Sweeny,  88  Ifinn.  28,  21  N.  V. 
S47. 

JndgflBsnt  vereraed. 


STATB  r.  SCHnSLLBB. 
(Supreme  Court  of  Siinnesota.   Dec  18, 1912.) 

(SvHahut  h9  tJie  Court.) 

1.  GaiiaNAi,  Law  <|  868*)— Evideitoi. 

In  a  proiecation  for  rape  upon  a  female 
child  under  the  ase  of  consent,  the  eTldenee  to 
A«Zd  to  support  the  verdict  of  guilty. 

[Ed.  Note^ — ^For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  822-821;  Dec  Dig.  S  86».*] 

2.  CanairAi.  Iiaw  (|  860*)— BvnmroB— Oihbb 
OrraNsi. 

Evidence  of  acta  of  Intercoune  between 
the  parties  immediately  prior  to  the  time  relied 
upcm  by  the  state  for  oouTiction,  and  other  than 
the  act  BO  relied  upon,  held  competent  and  prop- 
er, as  tending  to  corroborate  uie  charge  made 
by  complainant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ceot  Dig.  H  822-824;  Dec.  Dig.  |  369.*) 

3.  Cbihinal  La-W  (I  1169*)— AffsaZt-Bti- 

DEnCb— PBEIUOIOK.  • 

Whether  evidence  of  subsequent  acts  to 
admissible  for  Ote  same  purpose,  gneere.  But 
the  admission  thereof,  nnaer  the  drcnmstances 
stated  In  the  opinion,  held  not  prejudicial  to 
defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  8088,  8187-3143;  Dec.  Dig. 

4.  CsnaNAL  IiAw  (I  678*)—Aoi  of  Imxa- 
oouaas— Election. 

In  a  prosecntioD  for  rape  on  a  child  under 
10,  It  was  not  an  abase  of  discretion  for  the 
twurt  to  refuse  to  require  the  county  attorney, 
at  the  dose  of  his  openiog  statement,  to  elect 
one  of  several  acts  of  intercourse  on  which  he 
would  rely  for  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
LAWj^CeDt  Dig.  il  1680-1588;   Dec.  Dig.  I 

5.  GanaifAi.  Law  (|  880*)— TauL— Rkiitui. 

0¥  Rbqubsts. 

It  was  not  error  to  refuge  a  request  to 
charge,  which  did  not  correctly  state  the  rule 
on  which  it  was  based;  the  court  not  being 
required  to  correct  a  request  so  as  to  make 
the  language  conform  to  the  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  2012,  2017;  Dec.  Dig.  i 
830.*J 

Appeal  ffom  Dtotrlct  Court.  Steams  Coon* 
ty ;  M.  D.  Taylor.  Judge. 


Louto  Schueller  was  coavlctea  of  r^e,  and 

he  aiq;>eal8.  AflSrmed. 

John  R.  Donohue,  of  St  Paul,  and  Wm. 
F.  Donohue,  of  Melrose,  for  appellant  Lyn- 
don  A.  Smith,  of  St  Paul,  and  J.  B,  Hlnul. 
of  St  Cloud,  for  the  State. 

BROWN.  J.  Defmdant  was  convicted  of 
the  crime  of  rape  upon  a  female  child  under 
the  age  of  16  years,  and  appealed  from  an 
order  denying  a  new  trtot 

There  to  no  controversy  In  the  evid^ce 
that  the  child  alleged  to  have  been  violated 
was  about  14  yean  of  age  and  under  the 
age  of  consent  uid  no  question  that  she  be- 
came pregnant  as  Qie  resnlt  of  Intercourse 
with  some  one^t  about  the  time  charged  in 
the  Indictment  Defendant  was  charged 
with  bdng  that  person ;  and,  tboniQi  be  de- 
nied having  any  improper  relations  with  the 
girl,  OOF  examination  of  the  record  leads  to 
the  ecHKlnston  that  the  erldffiice  made"  the 
question  one  of  fact,  and  Jnstlfled  ttie  jury 
In  finding  de^dant  gnllty.  We  do  not  re- 
fer to  the  evidence  in  detail.  It  to  unneces- 
sary. The  Act  of  Interconrse  with  com- 
plainant  by  defendant,  probably  with  com- 
plainant's innocmt  consent,  shown  by 
competent  evidence,  and  Qie  convlctimi  must 
be  snstalned,  unless  the  record  preemts  sbme 
rererslble  error  in  the  mllngs  of  tlie  court 
on  the  trlaL 

[1]  1.  The  county  attorney  in  hto  opening 
stat^ttit  to  the  Jury  said  that  the  state  ex- 
pected to  show  that  defendant  bad  sexual 
tQtereonrse  with  comptolnant  on  several  oc- 
casions during  the  months  of  August  and 
September,  1911.  The  date  dharged  In  the 
Indlctmeut  was  September  10,  1911.  Where- 
upon counsel  for  defendant  mored  for  an 
ordw  requiring  the  state  to  dect  if  there 
was  more  than  one  act  of  Intercourse^  upon 
which  act  reltonce  would  be  had  for  convic- 
tion. The  motion  was  denied,  and  defendant 
excepted.  The  evidence  offered  was  in  har- 
mony with  the  opening  statement  of  the 
county  attorney,  and  disclosed  several  acts 
of  intercourse  between  the  parties ;  all  hav- 
ing taken  place  in  the  totter  part  of  Au- 
gust and  the  early  part  of  September,  one 
of  which  occurred  after  the  date  mentioned 
In  the  indictment  When  the  state  rested, 
defendant  again  moved  for  an  order  requir- 
ing the  state  to  elect  upon  which  of  the  sev- 
eral acts  of  intercourse  testified  to  the  state 
would  rely.  The  motion  was  granted,  and 
the  county  attorney  stated  that  reliance 
would  be  had  upon  the  first  act  in  Septem- 
ber, the  date  of  which  was  named  in  the  in- 
dictment as  September  10th.  Defendant  at 
the  same  time  moved  to  strike  from  the  rec- 
ord all  evidence  of  other  acts  of  Intwconrse, 
which  motion  the  court  denied. 

[4]  2.  We  dtocover  no  error  In  the  refusal 
of  the  court  to  require  the  state  at  tbe  open- 
ing of  the  trial  to  select  a  particular  act  of 
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Interconne  as  the  basis  of  the  prosecntlon, 
and  upon  wblcb  reliance  would  be  had  tor 
conrlctlOD.  The  Indictment  named  Septem- 
ber 10,  1811,  as  the  date  of  the  attaiae,  and 
the  only  basis  for  the  motion  to  reaalre  an 
election  was  the  opening  statement  of  the 
county  attorney  that  he  expected  to  prove 
several  acta  of  Intercourse  at  about  that 
date.  We  think  the  motion  was  addressed 
to  the  sound  discretion  of  the  trial  court. 
In  the  exercise  of  which  we  discorer  no 
abuse.  It  is  not  a  case  of  scTeral  distinct 
offmses  charged  in  separate  connts  In  the 
indictment,  but  a  case  of  one  ofC^se,  and  a 
single  charge.  There  was  no  suggestion  be- 
low that  defendant  Intended  to  Interpose  the 
defense  of  an  aUbl«  and  the  refusal  of  the 
court  to  require  the  state  to  fix  upon  some 
definite  and  speciflc  act,  in  advance  of  the 
evidence  coming  in,  In  no  way  prejudiced  de- 
fendant in  the  preparation  or  presentation 
of  his  defense,  which  consisted  solely  In  a 
denial  of  improper  relations  with  complain* 
ant  There  was,  therefore,  no  error  in  this 
ruling.  State  v.  Willett,  78  Vt  167,  62  AtL 
48 ;  State  v.  Parish,  lOi  N.  C.  679.  10  8.  B. 
457;  Ck>m.  V.  Barnes.  138  Mass.  611;  State 
V.  Acheson.  91  Me.  240,  39  Ati.  670.  The 
case  of  State  v.  MasteUer.  45  Minn.  128,  47 
N.  W.  641.  cited  and  relied  upon  by  defend- 
ant, is  not  in  point  All  that  was  before  the 
court  In  that  case  was  the  question  whether, 
after  the  state  has  offered  its  evidence  rela- 
tive to  the  commission  of  Ihe  crime  charged 
and  rested  its  case,  and  after  a  motion  for  a 
directed  verdict  by  defendant  on  the  ground 
that  the  evidence  failed  to  show  a  public 
offense,  the  prosecution  may  then  be  per- 
mitted to  reopen  Its  case  and  present  evi- 
dence of  another  and  distinct  offense,  and 
sustain  a  conviction  thereon.  What  was 
said  In  the  opinion  in  that  case  had  refer- 
ence to  that  state  of  facts.  It  Is  not.  prop- 
erly considered,  an  authority  fur  the  conten- 
tion of  defendant  that  in  a  case  of  this  char- 
acter .an  election  must  be  ordered  by  the 
court  at  the  opening  of  the  trial  when  re- 
quested so  to  do  by  the  prisoner  on  trial. 
There  are  authorities  supporting  defendant's 
contention.  People  v.  naberty,  162  N.  Y. 
632,  67  N.  E.  73;  State  v.  Palmberg,  199 
Mo.  233,  97  &  W.  666,  116  Am.  St  Sep.  476. 
But  we  prtfer  the  rule  of  discretion,  parflc- 
ularly  in  a  case  where  there  is  no  claim  of 
an  alibi,  or  other  suggestion  that  knowledge 
of  the  precise  date  of  the  act  la  essential 
to  the  pr^Miration  or  preeentatlon  of  the 
defense. 

[1]  3.  Defendant  further  contends  that  the 
trial  court  erred  In  overruling  obJecUons  to 
testimony  toidlng  to  prove  several  aeta  of 
Intercourse  between  the  parties,  and  also 
erred  in  denying  the  motion  to  strike  from 
the  xeoord  all  evidence  of  nch  acta,  save 
the  one  the  state,  at  the  dose  of  the  cas^ 
«lected  to  rely  upon  for  conviction.  This 
contention  is  founded  upon  the  gmeral  prop* 


ositiou  that  evidence  of  an  offense;  or  oflfens- 
ea,  separate  and  distinct  from  that  npon 
which  the  defendant  Is  on  trial,  fa  Inadmissi- 
ble agalniA  him.  The  rUle  la  dunentary. 
and  is  applied  by'all  courts,  euept  wbwe 
the  evidence  tending  to  show  the  separate 
and  distinct  ofEdnse  tmds  also  to  oorrob* 
orate  in  some  Babstantlal  degree  tlie  vpedfle 
charge  made  the  basis  of  ttie  Indlctmoit  on 
(rial.  The  mle  baa  not,  hower^,  been  ap- 
plied strictly  In  prosecutions  for  the  so-call- 
ed "sexual  crimes."  such  as  rape,  adultery, 
incest,  and  seduction.  In  tliat  class  of  prose- 
cutlons  the  rule  has  been  most  liberally  ex- 
tended. Nearly  all«the  courts  admit  evidence 
of  other  acts  of  intercourse  In  such  casra, 
occurring  before  the  date  mentioned  in  the 
Indictment,  on  the  theory  of  disclosing  the 
relationship  between  the  parties,  opportunity 
and  inclination  to  commit  the  act  complained 
of,  and  as  corroborative  of  the  spedAc 
charge.  See  note  to  People  v.  Mollneaux,  62 
L.  R.  A.  329 ;  Grabowskl  v.  State,  126  Wis. 
447,  106  N.  W.  806 ;  Blair  v.  State,  72  Neb. 
601.  101  N.  W.  17 ;  People  v.  Abbott,  97  Mich. 
484.  66  N.  W.  862,  87  Am.  St  Rep.  360; 
State  V.  Trusty.  122  Iowa,  82,  97  N.  W.  989. 
We  follow  and  apply  this  rule,  and  hold  tliat 
there  was  no  error  In  the  refusal  of  the 
court  to  strike  out  the  evidoice  of  prior  acts 
of  Intercourse  between  complainant  and  de- 
fendant. We  may  say,  however,  that  evi- 
dence of  this  character  should  be  confined 
to  reasonable  limits  as  to  tim^  and  be  not 
of  acts  or  conduct  so  remote  as  to  render 
Its  corroborative  force  doubtful  and  uncer- 
tain. To  what  extent  the  state  may  go  in 
this  direction  must  rest  In  the  sound  discre- 
tion of  the  trial  conrt.  It  should  In  no  case 
be  extended  to  matters  having  no  relation 
in  character  to  the  charge  made  In  the  in- 
Indictment.  Whether  the  rule  applies  to  a 
rape  by  force  we  need  not  determine. 

[3]  4.  The  authorities  are  not  in  harmony 
upon  the  further  question  whether  acts  com- 
mitted subsequent  to  the  date  relied  upon 
for  conviction  are  admissible.  The  evidence 
is  held  admissible  by  several  courts  of  high 
standing.  State  v.  Sebastian,  81  Oonn.  1, 
69  Atl.  1054;  Woodruf  v.  State,  72  Neb. 
816,  101  N.  W.  1114;  People  v.  Castro,  133 
Cal.  11,  65  Pac.  13 ;  State  v.  King.  117  Iowa, 
484,  91  N.  W.  768.  The  majority  of  the 
courts,  however,  though  admitting  midone 
of  prior  acts,  ezdude  evidence  of  tiiose  oc- 
curring anbseqnent  to  the  date  charged  fa 
the  indictment  It  may  wtiU  be  doabted 
whether  there  Is  any  real  or  enbatantlil 
baals  for  the  distinction.  Tet  we  do  not 
deem  It  necessary  to  determine  the  qoM* 
tbm  In  the  case  at  tnr.  It  vppaxB  from  the 
evidence  In  the  record  before  as  that  fonr 
acts  of  Intercourse  occonrad  between  these 
parties,  the  predse  date  of  any  one  of  irtileb 
complainant  was  unable  to  dva  She  wu 
at  that  time  undw  the  age  of  14  yearsi  and 
could  not  be  ^>ected  to  ^ve  accurate  dat« 
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-ot  uccurreneaa  hantenlnc  some  time  prior 
-to  the  trial.  8be  testified  that  tvo  of  tbe 
acta  took  place  the  latter  part  of  Angnst, 
and  two  early  In  September;  but  she  did  not 
know  the  day  of  the  week  or  the  day  of  the 
month.  That  one  act  waa  sabseqaent  to  the 
date  charged  in  tbe  indictment  appears  only 
from  the  fact  that  the  county  attorney  elect- 
ed, at  the  dose  of  tbe  state's  case,  to  rely 
for  conTiction  upon  the  flrrt  act  testlfled  to 
1^  complainant  as  having  occurred  In  Sep- 
tonber.  Whether  the  seomd  September  act 
was  as  a  matter  of  fact  subsequent  to  the 
10th,  the  date  named,  the  evldrace  la  not 
■clear.  In  any  event,  we  are  clear  that  no 
prejudice  resulted  from  the  refusal  of  the 
court  to  eliminate  the  evidence  of  that  oc- 
currence. All  acts  of  Intercourse  took  place 
within  a  period  of  four,  or  perhaps  flv^ 
weeks;  those  happening  before  the  date 
charged  were  admissible,  and  that  happen- 
ing thereafter,  made  so  by  the  election  of 
the  county  attorney,  doubtful  on  the  au- 
thorities, but  its  retention  In  tbe  case  was 
without  prejudice. 

[E]  5.  The  other  assignments  do  not  re- 
quire special  discussion.  There  was  no  er^ 
Tor  In  the  refusal  of  the  request  to  Instruct 
the  jury  In  reference  to  tbe  rule  of  "fatsns 
In  uno  falsus  in  omnibus."  Tbe  request  In- 
correctly stated  tbe  rule,  omitting  tbe  essen- 
tial of  willfulness,  and  it  would  have  been 
an  erroneous  statement  of  tbe  law  had  it 
been  given.  State  v.  Henderson,  72  Minn. 
74,  74  N.  W.  1014.  The  court  was  not  re- 
•qulred  to  correct  the  request  and  make  Its 
language  conform  to  tbe  rule,  and  the  evl- 
-dence  was  not  of  a  character  to  require  the 
court  of  Its  own  motion  to  draw  the  atten- 
tion of  tbe  jury  to  tbe  rule.  The  alleged 
«rror  In  tbe  date  of  the  offense,  as  charged 
In  the  indictment,  is  without  merit 

This  covers  all  that  it  is  necessary  to  say. 
We  have  fully  considered  all  assignments 
of  error,  and  discover  no  reason  for  grant- 
ing a  new  trial,  and  the  order  appealed  from 
must  be  affirmed. 

Order  affirmed. 


A.  A.  WHITE  TOWNSITB  CO.  v.  CITT  OP 

MOORHEAD  et  al. 
(Supreme  Court  of  Minaeaota.   Dec  18, 1912.) 

(SyUalM  &y  tht  Court.) 

1.  MtraiOIPAL  COBPOHATIONS  (|  618*)— PUB- 
UO  IlCFBOVBUBNTS— AsSESSHENl^BElfCDUCa 

OT  Pbofebtt  Owneb. 

Where,  under  the  charter  of  a  city,  the 
aBBesBment  of  benefits  for  public  improvements 
Is  given  to  a  board  of  commissioDers,  with 
a  right  ot  appeal  from  the  aBsessment  to  the 
district  court,  the  owner  of  property  aSBeBsed 
cannot  maintain  an  action  to  set  aside  the 
coDtract  for  tbe  Improvement  and  tbe  assess- 
ment against  bia  propert7  on  any  grounds  not 
fcoing  to  tbe  want  of  power  or  fnnsdlctlon  on 
tbe  part  of  the  city  to  make  the  improvement 


or  the  assessment  Hb  remedy  by  a  hearing 
before  tbe  commiBsloDers  and  by  appeal  is  ex- 

c-lusive. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  |{  1188-1206;  Dec. 
Dig.|613.«) 

2.  EVIOBNOB  ii  31*)— JUniCIAL  NOTICB— CTTT 

Chabtbr—Auenduents. 

Tbe  court  will  take  judicial  notice  ot  tbe 
contents  of  a  home  rule  charter,  and  of  amend- 
ments regularly  adopted  thereto,  certified  and 
deposited  aa  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  40,  41;  De&  Dig.  {  31.*] 

S.  MUNICIFAI,  G<WOBATI0n8  (|  864*)— OiTT 

Chabteb— PuBuo  XKPBOVBKBim— Ooar  — 

Debt  IjUUT. 

An  amendment  to  the  charter  of  Hoor- 
head  construed,  and  held  to  empower  and  au- 
thorize the  city  to  construct  a  pavement  on 
and  retaining  wall  along  a  certain  street,  not- 
withstanding that  the  cost  of  such  improve- 
ment wonld  make  the  Indebtedness  of  the  dty 
exceed  the  limit  prescribed  by  the  origtaial 
charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1828-1835;  Dec 
Dig.  S  864.*] 

Appeal  from  District  Court  Clay  Counly; 
M.  D.  Taylor,  Judge. 

Action  by  the  A  A.  White  Townsite  Com- 
pany against  the  City  of  Moorhead  and  oth- 
ers. From  an  order  sustaining  a  demurrer 
to  tbe  complaint,  plaintiff  appeals.  Af- 
firmed. 

Christian  6.  Dosland,  of  Moorhead,  for  ap- 
pellant Garfield  H.  Bnstad  and  F.  H.  Peter- 
scm,  both  ot  Moorhead,  for  leapondenta. 

BUNN,  J.  This  action  was  brought  by 
plaintiffs  to  have  declared  void  a  contract 
entered  into  by  defendant  city  of  Moorhead 
for  tbe  construction  of  a  retaining  wall  and 
pavement  on  one  of  Its  streets,  and  to  have 
set  'aside  tlie  special  assessments  levied 
against  property  of  plaintiff  for  such  con- 
struction. Plaintiff  appealed  to  this  court 
from  an  order  sustaining  a  demurrer  to  the 
complaint 

Does  the  complaint  state  a  cause  of  action? 
Its  allegations  are  in  substance  as  follows: 
Plaintiff,  a  corporation.  Is  the  owner  of  cer- 
tain lots  and  tracts  of  land  within  the  cor- 
porate  limits  of  the  city  of  Moorhead,  which 
city  in  May,  1900,  adopted  a  home  rule 
charter  pursuant  to  article  4,  S  36,  of  the 
state  Constitution,  and  chapter  36,  O.  U  iS&d. 
This  charter  provides  that  "the  debt  of  the 
dty  shall  not  be  increased  by  bonds  or  oth- 
erwise beyond  five  per  cent  of  the  total  val- 
ue of  the  taxable  property  of  the  city,  ac- 
cording to  the  last  preceding  assessment  for 
the  purposes  of  taxation."  The  city  is  em- 
powered to  levy  assessments  for  local  Im- 
provements, to  tile  extent  of  benefits  only. 
The  bonded  indebtedness  of  the  city  is  $02,- 
000 ;  the  total  value  of  the  taxable  property 
of  the  dty  acoordlng  to  the  assessment  for 
the  year  IDOO  was  |l,227,65a  On  May  26, 
1910,  the  city  raitered  Into  a  contract  witii 
one  Kennedy,  by  which  the  contractor  agreed 
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to  constract  m  retaining  wall  to  furntsh  lat- 
eral support  to  tlie  soil  in  a  street  running 
along  the  lots  owned  bj  plaintiff,  and  to 
construct  a  perement  on  sudi  street  For 
this  work  the  dty  agreed  to  pay  Kennedy 
the  sum  of  914,562.33,  and  pledged  Its  good 
faith  and  credit  for  anch  payment  It  is 
alleged  that  the  plans  and  spedflcations  for 
the  construction  of  the  retaining  wall  and 
pavement  were  whollr  Inadequate,  defective, 
and  impractical,  for  reasons  Bpedflcally  point- 
ed out;  that  the  wall  and  parement  were 
constructed  under  the  contract  and  specifica- 
tions, but  not  according  to  the  best  and  ap- 
proved engineering  methods,  In  that  the  wall 
was  constructed  of  rows  of  piling  and  planks, 
whereas  a  solid  concrete  wall  extending  be- 
neath the  quicksand  was  necessary  in  or- 
der to  prevent  the  qnlcksand  Constituting  the 
subsoil  of  the  street  from  flowing  ander  the 
wall,  thus  causing  the  pavement  to  settle. 
It  is  alleged  that  the  pavement  has  settled, 
and  will  continue  to  settle,  and  that  it  wUl 
in  a  few  years  be  absolutely  worthless.  The 
president  of  plaintiff  appeared  before  the  dty 
council  when  the  plans  and  specifications 
were  under  consideration,  pointed  out  the  de- 
fects, and  protested  against  the  construction 
of  the  wall  and  pavement  In  accordance  with 
such  plans  and  spedficatlona ;  but  his  protest 
was  unavailing.  The  wall  and  pavement  were 
constructed,  and,  when  the  commissioners  met 
to  assess  the  damages  and  benefits,  plaintiff 
appeared  and  filed  written  objections  against 
the  assessment  of  any  of  the  cost  against  its 
property.  Nevertheless  the  commissioners 
wrongfully,  unjustly,  and  ill^ally  assessed 
the  entire  cost  of  the  wall  and  a  great  por- 
tion of  the  cost  of  the  pavement  against  the 
property  of  plaintiff.  Its  lots  assessed  are 
on  an  average  16  feet  below  the  level  of 
the  street  paved.  The  wall  was  conatructed 
for  the  sole  purpose  of  furnishing  lateral 
support  for  the  pavement  at  an  mormons  ex- 
pense, which  vras  wrongfully,  unlawfully,  and 
unjustly  assessed  against  plaintiff's  property. 
The  assessments  against  plaintiff's  lots  for 
the  wall  and  pavement  aggregate  $2,037.04, 
which  sum  is  greatly  in  excess  of  the  value  of 
the  lots,  and  the  benefits  accruing  to  them 
by  reason  of  the  construction  of  the  wall  and 
pavement  The  levy  and  assessment  made 
by  the  city  has  been  certified  by  the  city 
clerk  to  the  county  auditor  of  Gtay  county, 
tind  by  him  entered  upon  the  assessment  roll 
and  taxed  against  plaintiff's  property. 

[11  It  Is  clear  that  as  to  all  matters  going 
to  show  that  plaintUTs  property  was  not  spe- 
cially benefited  by  the  improvement  and  to 
show  mistakes  in  the  plans  and  specifications, 
or  in  making  the  assessment,  plaintiff  Is 
without  a  remedy  in  this  action.  The  char^ 
ter  of  Moorhead  provides  that  any  person  in- 
terested in  any  property  assessed  for  benefits 
r^ulting  from  any  improvement  may  appeal 
from  sdch  assessment  to  the  district  court  of 
Clay  county,  and  such  appeal  is  declared  to 
be  the  exclusive  way  in  which  such  assess- 


ment can  be  In  any  wise  reviewed,  modified, 
or  annulled.  It  Is  alleged  in  the  complaint 
Uiat  plaintiff  appeared  before  the  commis- 
sioners and  filed  objections  to  the  assess- 
ment of  its  property,  but  whether  It  ai^eal- 
ed  to  the  district  court  from  the  assessment 
made  does  not  appear.  In  any  event,  such 
appeal  la  the  sole  and  exclusive  remedy,  and. 
whether  taken  or  not  plaintiff  cannot  attack 
the  assessment  In  an  action  for  that  purpose 
brought  after  the  improvem^t  Is  made  and 
the  contractor  paid.  This  la  true  as  to  all 
matters  that  do  not  go  to  the  power  of  the 
city  to  enter  into  the  contract  and  dlsfposes 
of  the  oitire  complaint  except  the  charge 
that  the  dty  In  entering  Into  the  contract  In- 
curred an  indebtedness  in  ezcow  «f  flis  lim- 
it provided  by  its  charter. 

Plaintiff  contends  that  every  ccmtract  made 
with  a  municipality  which  creates  aa  ind^t- 
edness  In  excess  of  the  legal  limit  Is  abso- 
lutely void,  and  that  an  assessment  levied  to 
pay  the  cost  of  work  done  under  such  a  con- 
tract is  absolutely  void,  and  so  subject  to  at- 
tack in  an  Independent  action  to  set  it  aside 
as  a  doud  on  the  title  to  property  covered 
by  it  Conceding,  but  not  deddin^  this  to 
be  correct  and  also  that  failure  to  raise  the 
objections  before  the  work  Is  actually  com- 
pleted and  the  contractor  paid  does  not  es- 
top plaintiff  from  now  claiming  the  Invalidity 
of  the  contract  as  a  ground  for  setting  aside 
the  assessment,  we  are  brought  to  the  ques- 
tion whether  the  contract  did  create  an  in- 
debtedness in  excess  of  the  limit  fixed  by  the 
charter  of  the  cl^  at  the  time  the  contract 
was  entered  Into. 

[2]  As  we  have  stated,  the  dty  of  Moor- 
head adopted  a  home  rule  charter  In  May. 
1900,  which  charter  fixed  the  limit  of  indebt- 
edness at  6  per  cent  of  the  assessed  valua- 
tion of  the  city's  property.  The  court  will 
take  Judicial  notice  of  the  provisions  of  a 
home  rule  charter.  This  was  so  provided  in 
the  Laws  of  1899,  pursuant  to  which  Uie  city 
of  Moorhead  adopted  Its  charter,  and  the 
same  provision  Is  in  all  subsequent  leslsla- 
tion  on  the  subject  We  hold  without  hesi- 
tation that  we  will  take  Judicial  notice  of 
amendments  to  the  charter  regularly  adopted, 
as  well  as  of  the  original  charter.  The  law 
requires  amendments  adopted  by  the  voters 
to  be  certified  and  a  copy  deposited  in  the 
office  of  the  Secretary  of  State,  as  In  the 
case  of  the  original  charter.  An  amendmenr 
so  adopted  and  certified  becomes  a  part  of 
the  charter,  and  there  is  no  reason  for  say- 
ing that  courts  will  not  take  Judicial  notice 
of  such  amendments. 

[3]  It  appears  that  at  a  special  election 
held  May  9,  1910,  the  voters  of  Moorhead 
adopted  an  amendment  to  the  charter,  which 
was  duly  certified  and  deposited  oa  required 
by  law.  This  amendment  expressly  author- 
ized the  city  to  ccmstruct  a  permanent  pave- 
ment on  or  otherwise  Improve  the  street  in 
question,  and  to  enter  into  the  necessary 
contracts  for  such  work,  "all  provladtms  of 


Digiti^ed  by 


Google 


IN  BS  BBOWN 


Ml 


the  diuter  to  tbe  contrftry  aotwlthatandlng." 
This  amendment  wu  adopted  ehortly  before 
the  contract  in  qneetlon  was  entered  Into, 
and  tta  purpose  was  clearly  to  make  legal 
the  undertaking.  80  far  as  we  can  aee  the 
work  was  not  prohibited  bj  the  original  char- 
ter, except  that  the  coet  thoreot  would  make 
tbe  indebtedness  of  the  dty  exceed  the  6 
per  cent  limit,  and  It  ia  entlielT  £air  to 
assume  that  the  purpose  of  tbe  amendment 
was  to  authorize  the  work  notwithstanding 
the  indebtedneas  limit  It  was  quite  clearly 
within  tbe  power  of  tbe  people  of  Moorbead 
to  so  amend  tbe  charter  adopted  by  them  as 
to  autbortae  tbe  expenditure  of  money  for 
tJbIs  improrement  though  the  limit  was  ex- 
ceeded. And  we  think  that  the  intention  to 
do  so  Is  apparoit  and  that  tbe  language 
-of  the  amendment  is  snffldently  expressive 
of  such  intention.  It  is  to  be  noted  that  the 
amendment,  as  so  construed^  Is  not  in  Tlola- 
tlon  at  tbe  Oonatltution,  or  of  the  laws  pre* 
scribing  tbe  provisions  of  home  rule  diarten, 
with  respect  to  the  limit  of  indebtedness  per* 
mtted. 

We  agree  with  tbe  learned  trial  court  that 
tbe  comi^nt  did  not  state  a  cause  of  ac- 
tton. 

Order  affirmed. 


In  re  BROWN. 
BROWN  T.  HAQADORN  et  aL 
{Supreme  Court  of  Minnesota.   Dec.  6,  1012.) 

(SyOaiut  by  «Ae  Court.) 

1.  Rwxmos  (f  9*)— RxoisTEATioN  or  Tnui— 

TIME  TO  AH8WBB— "At  OhCS." 

ruder  Rev.  Laws  1906,  |  8S96,  providing 
that,  where  a  person  acquires  an  interest  in 
land  pending  proceedincs  to  register  the  title 
thereof  and  prior  to  tne  entry  of  decree,  he 
must  appear  and  answer  In  such  proceedings 
''at  oDce.**  persons  who  delayed  more  than  ox 
moDths  after  actual  notlee  of  proceedings  to 
register  the  title  to  certain  land  before  mak- 
ing application  for  permission  to  answer  in 
«nch  proceedings,  in  order  to  assert  Interests 
alleged  to  have  been  acquired  pendente  lite, 
were  not  entitled  to  answer  as  a  matter  of 
right;  Rev.  Laws  190S,  {  3396,  having  no  ap- 
pbcation  to  sucli  a  case. 

[Ed.  Note. — For  other  cases,  see  Records, 
Dec  Dig.  I  9.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  610.  611.1 

2.  RicoBDS  (}  9*)— Registration  or  TrrzA— 

DiSCBETIOM  or  COITBT. 

The  trial  conrt  held,  In  such  case,  not  to 
have  abused  its  diBcretion  in  denying  the  ap- 
plication for  leave  to  answer. 

[Ed.  Note.— For  other  cases,  aee  Records, 
I>ec  Dig.  I  9.*] 

Appeal  from  District  Court,  Crow  Wing 
<lonnty ;  W.  8.  HcGlenahan,  Judge. 

Proceeding  by  T.  H.  Brown  against  Fred  J. 
Hagadom  and  others  to  register  title  to  real 
-estate  In  Crow  Wing  county.  From  an  or- 
^er  denying  the  application  of  William  H. 
McGrath  and  others  for  leave  to  answer,  they 
appeal.  Affirmed. 


Jay  Henry  Long,  of  Brainexd,  for  ai^- 
lanta.  Stringer  ft  Seymour,  of  St  Paul,  tor 
respondent 

PHILIP  E.  BBOWN,  J.  Appeal  by  Wm.  H. 
McOrath,  James  E.  HcOxath,  and  Robert  W. 
HcGarry  fmn  an  order  of  the  district  court 
for  Grow  Wing  county,  denying  their  applica- 
tion for  leave  to  answer  ia  the  mattw  of  tbe 
applicatfam  of  Thomas  H.  Brown  to  have  reg^ 
Istered  tb«  title  to  certatai  lands  therein,  un- 
der tbe  prorlirions  of  Bev.  Laws  1805,  c  66. 

Tbe  motion  was  presented  aaixiy  upon  af- 
fidavits and  documentary  eridoic^  from 
which  it  appears,  without  controversy,  that 
the  andicant  was  on  March  10,  1011,  tbe 
record  owner  of  the  lands  in  question,  and  on 
that  day  filed  an  application  for  the  r^lstra- 
tlon  thereof.  Tbe  matter  was  duly  referred 
to  the  examiner,  who,  ea  March  28th  reported 
that  the  land  was  vacant  and  unoccupied, 
and,  while  tbe  applicants  title  was  proper  f&r 
registration,  yet  oertoln  puties  not  coiusemed 
tn  the  present  litigation  sbould  be  joined  as 
parties  to  tbe  proceedings.  Neltiier  Fred 
Hagadom,  under  whom  tbe  aroints  claim, 
nor  the  appellants  were  mmtloned  therein. 
On  April  Ttta  the  sonunons  issued  In  tbe  pro- 
ceedings, and  was  served  on  all  of  the  par- 
ties mentioned  In  tbe  report  of  the  examiner, 
and  on  June  8th  all  parties  defmdant,  except 
those  mentioned  as  not  being  material,  were 
in  d^ult  On  August  4, 1911,  the  appellants 
and  Fred  T.  Hagadom  entered  into  a  con- 
tract, reciting  substantially  that  he  was  tbe 
owner  of  tbe  land  wbiidk  Is  tbe  subject  of 
this  action,  but  that  liis  title  was  being  at- 
tacked and  litigation  thereof  was  threatened 
by  certain  parties  claiming  pretended  title 
thereto,  and  he  was  desirous  of  obtaining 
money  and  legal  assistance  to  defend  his  ti- 
tle if  required  so  to  do,  and  therefore  he  sold 
and  agreed  to  convey  to  appellants  by  war- 
ranty deed  an  undivided  two-thirds  of  the 
premises,  agreeing  to  continue  living  on  and 
Improving  and  cultivating  the  premises  as 
formerly,  care  for  appellants'  interests,  fence 
the  premises,  If  required  to  by  appellants,  sec 
to  the  survey,  and  to  care  for  the  appellants' 
Interests  in  all  ways;  that  should  his  title 
be  now  In  dispute,  or  disputed  at  any  time 
hereafter,  he  would  prosecute  his  defense  in 
such  case  to  his  utmost  ability,  and  by  all 
honorable  means  defend  the  same,  and  that 
he  would  remain  upon  the  premises  as  an 
ordinary  dweller  thereon,  as  formerly,  until 
bis  title  was  adjudicated  and  settled;  and, 
furthermore,  that  he  would  co-operate  with 
the  appellants  in  the  defense  of  the  title  and 
obtain  all  necessary  witnesses,  etc.  The  con- 
tract also  provided  that  the  appellants  would 
pay  Hagadom  f200  upon  the  execution  and 
delivery  of  a  warranty  deed  well  and  truly 
conveying  the  above-described  premises,  $100 
on  tbe  1st  day  of  January,  1012,  and  a  like 
sum  on  April  Ist  and  July  let  thereafter,  and 
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that  ther  fllionld  aid,  assist,  and  advlae  in 
any  litigation,  pay  legal  expenses,  expenses 
of  surrey,  and  material  for  fencing  tbe  prem- 
ises, If  faidnK  was  ttaonglit  necessary.  On 
tbe  foUowlng  day  William  H.  UcGratli,  one 
of  the  appellants,  adrised  the  applicant's  at- 
torneys that  be  represented  Hagadom,  who, 
be  alleged,  was  the  owner  of  the  land  by  ad- 
verse possession,  and  requested  a  stipulation 
permitting  him  to  interpose  an  answer  for 
Ilagadom.  No  action  was  taken  upon  this 
request 

On  October  27,  1911.  upon  the  applicant's 
petition,  Hagadom.  was  made  a  party  to  the 
I>roceedliigs,  and  on  the  following  day  a  sup- 
plemental summons  was  Issued,  wbicb  was 
senred  on  him  on  October  30 th.  On  Novem- 
ber 2,  1911,  Hagadom  executed  a  warranty 
deed  to  tbe  appellants  for  two-thirds  of  tbe 
premises,  which  deed  was  not  recorded  until 
March  13,  1912.  Hagadom  answered  in  the 
proceedings,  by  his  attorneys  HcGrath  & 
Gary— said  McGrath  being  William  H.  Mc- 
Orath,  one  of  the  api>ellants — on  November 
20,  1911,  setting  up  title  in  bimself  In  fee  to 
all  the  lands  in  controversy  by  adverse  pos- 
session. On  November  23,  1911,  the  said  at- 
torneys, in  behalf  of  llagadorn,  moved  to  dis- 
miss the  application  for  registration,  and  al- 
so moved  to  submit  Issues  Joined  therein  to  a 
Jury.  Attached  to  the  Grst  motion  referred 
to  was  an  affidavit,  made  by  Hagadorn,  to 
the  efTect  that  be  was  the  owner  of  tbe  prem- 
ises. Both  motions  were  denied  January  IS, 
1912.  On  February  17,  1912,  Hagadorn  de- 
livered to  the  applicant  a  quitclaim  deed  to 
tbe  premises  in  consideration  of  fl20,  paid 
by  the  applicant,  who,  on  the  same  day,  paid 
the  taxes  on  the  land  and  recorded  the  deed. 
The  deed  contained  the  following  clause: 
"And  tbe  party  of  the  first  part  [Hagadorn] 
consents  that  Judgment  be  entered  adjudging 
that  be  has  no  right,  title,  or  interest  in  said 
land,  and  that  title  be  adjudged  In  the  party 
of  the  second  part  [Brown]  In  those  certain 
proceedings  now  pending  in  the  district  court 
of  Crow  Wing  county  to  register  title  to  said 
land."  On  March  16, 1912,  tbe  application  of 
tbe  appellants  to  answer  In  the  said  proceed- 
ings In  tbelr  own  t)ebalf  was  made,  tbe  pro- 
posed answer  alleging  that  Ilagadom  obtain- 
ed title  to  the  property  by  adverse  possession 
and  conveyed  tbe  same  to  tbem  by  bis  deed 
delivered  November  2,  1911,  and  from  the 
order  denying  such  motion  this  appeal  was 
taken.  Appellant  James  E.  McOrath  is  a 
brother  of  William  H.  McGratb,  and  appel- 
lant Robert  !W.  McOarry  was  a  business  as- 
sociate of  both,  especially  In  land  transac- 
tions. 

In  addition  to  tbe  undisputed  facts  appear- 
ing as  recited  above,  affidavits  were  presented 
on  tbe  part  of  the  moving  parties  tending  to 
show  that  Hagadom  acquired  title  by  adverse 
possession.  Tbe  showing  In  this  regard,  how- 
ever, was  meager,  and  it  appeared  from  tbe 
affidavits  offered  in  opposition,  and  It  was 


undented,  that  Hagadom  bad  never  paid  any 
taxes  on  tbe  land,  that  be  never  had  color  of 
title  thereto,  and.  further,  that  on  August 
19,  1910,  he  wrote  applicant,  roquestlng  per- 
mission to  act  as  his  agent  In  tbe  sale  of  tbe 
land  or  In  tbe  drilling  thereon.  Tbe  affida- 
vits were  also  conflicting  concerning  Brown's 
knowledge  of  either  the  contract  or  tbe  deed 
between  Hagadom  and  tbe  appellants. 

1.  Coming,  now.  to  the  merits  of  the  ap- 
peal, the  appellant  contends  that  bis  appli- 
cation most  be  considered  on  tbe  theory  that 
James  E.  McOrath  and  Robert  W.  McGanr 
had  no  notice  of  tbe  regiatratlou  proceedings 
until  after  Brown  obtained  the  deed  from 
Hagadorn.  We  cannot  sustain  this  claim, 
for  It  is  Inherently  Improbable.  It  Is  not 
at  aU  likely  that  WUliam  H.  McGrath,  who. 
as  stated,  was  a  brother  of  James  K.  Mc- 
Orath, and  a  business  associate  at  the  said 
James  and  the  said  McGarry.  and  who  ap- 
peared as  attorney  for  Hagadorn  In  the  lat- 
ter's  answer  in  these  proceedings,  would  fall 
to  advise  bis  associates  of  the  fact,  within 
his  knowledge,  that  Brown  was  proceeding 
to  register  tbe  title  to  tbe  land  of  which 
they  claimed  to  be  part  owners.  Besides,  tbe 
recitals  of  their  contract  indicate  quite  clear- 
ly that  they  were  cognisant  of  tbe  pendency 
of  tbe  proceedings. 

[1]  2.  Tbe  appellants  contend  that  ther 
were  entitled  to  answer  as  a  matter  or 
right  This  claim  is  predicated,  as  we  un- 
derstand It  upon  tbe  ground  that  R.  L.  1905. 
I  3396,  provides  a  six  months'  limitation  for 
the  bringing  of  an  action  questioning  a  de- 
cree of  registration,  and  that  they  had  the 
right  to  answer  within  such  six  montbs. 
Tills  contention  cannot  be  sustained.  It  is  In 
contravention  of  R.  L.  190S,  |§  3394,  3395: 
the  latter  section  providing  that,  where  any 
Interest  In  the  land  sought  to  be  registered 
Is  acquired  subsequently  to  the  filing  of  a 
copy  of  tbe  application  to  register  with  tbe 
register  of  deeds,  and  prior  to  tbe  entry  of 
decree,  the  party  so  acquiring  such  interest 
shall  "at  once,"  appear  and  answer  as  a 
party  defendant  The  moving  parties  have 
not  brought  themselves  wltbin  the  provisions 
of  this  section.  Even  It  the  expression  "at 
once"  be  construed  as  meaning  "within  a  rea- 
sonable time,  under  tbe  circumstances  of  tbe 
case,"  as  contended  by  tbe  appellants,  still 
the  moving  parties  did  not  comply  with  tbe 
requirement  of  the  statute;  for  it  must  be 
held  that  they  had  notice  of  tbe  reglstrattoa 
proceedings  more  than  six  montbs  before 
making  tbelr  application  to  answer,  and 
after  acquiring  their  alleged  Interest  in  the 
land.  Section  3395  does  not  proliiblt  the  ac- 
quisition of  Interest  in  lands  paidlns  pro- 
ceedings to  register  and  prior  to  the  oitry 
of  decree  therein ;  but  In  such  event  the  pe^ 
son  so  acquiring  the  Interest  most  B.ppeu 
and  answer  as  a  party  defendant  "at  once." 
so  that  tbe  decree  shall  adjudge  the  Intei^ 
est  of  such  person.  We  bold  that  the  moving 
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parties  were  not  entltlod  to  uiwer  as  a  mat- 
ter of  right 

[2]  S.  The  qaeflUon  remalm,  however,  as 
to  whether  the  court  abused  its  discretion  In 
denying  the  appdlants'  appllcaUon  to  an- 
swer; for  we  are  of  the  opinion,  that  it  was 
within  the  discretion  of  the  court,  upon  the 
facts,  to  either  allow  or  disallow  such  appli- 
cation, under  familiar  rules  of  practice  gov- 
erning such  applications,  it  being  well  set- 
tled that  proceedings  to  register  title  to  land 
are  of  an  equitable  nature.  Owsley  t.  John- 
son, 05  Minn.  168,  103  N.  W.  903;  In  re  Pet- 
ers (Minn.)  187  N.  W.  390.  Besides,  R.  L. 
1905,  i  3385.  proTidea  that  an  answer  may 
be  made  within  such  further  time,  in  addi- 
tion to  that  prescribed  for  answering,  as 
may  be  allowed  by  the  court  While  the  ap- 
pellants' point,  that  the  claim  of  the  moTlng 
parties  that  their  grantor  had  acquired  title 
to  the  land  in  controversy  by  adverse  pos- 
session prior  to  his  conveyance  to  them  could 
not  be  determined  on  a  hearing  of  this  mo- 
tion, must  be  sustained,  yet  the  court  had 
the  right  to  consider  the  evid^t  weakness 
of  such  claim  In  determining  the  application. 
We  conclude  that  while,  on  application  for 
r^stratlon  of  title,  the  court  should  be 
quite  liberal  In  permitting  parties  to  answer 
within  the  limitations  prescribed  In  cliapter 
65,  yet  there  was  clearly  no  abuse  of  discre- 
tion in  this  case.  Bunnell,  Minn,  Practice, 
S  1S90;  McCaymond  t.  Noble,  84  Minn.  329, 
87  N.  TV.  838,  87  Am.  St  Rep.  354. 

Several  other  and  toterestlng  qu^itions 
have  been  raised  and  discussed  on  this  ap- 
peal; but  the  conclusion  reached,  as  above 
announced,  dtspoises  with  the  necessity  of 
their  consideration. 

Order  affirmed. 


GILBERT  T.  GILBERT  et  al. 
(Supreme  Court  of  Minnesota.  Dec.  IS.  1912.) 

1,  Limitation  or  Aotioks  (|  180*)— Com- 
plaint—DaMimBGB. 

The  bar  of  the  statute  of  limitations  is 
not  avsilable  on  demurrer  unless  it  clearly  and 
unequivocally  appears  from  the  face  ox  the 
pleading  attacked  that  the  statute  has  run 
against  the  cause  of  action  alleged. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  11  670-075;  Dea  Dig. 
1  180  •] 

2.  Limitatioh  of  AoTions  (I  127*)— Ambrd- 

Bo  CoMFUiirr— ErTECT. 

Assuming,  without  deciding,  that  where 
the  original  complaint  statps  one  cause  of  ac- 
tion, and  an  amended  complaint,  which  takes 
the  place  of  the  original,  states  another  and 
different  cause,  the  action  must  be  treated  as 
begun  at  the  time  of  the  service  of  tbe  amend* 
ed  complaint,  the  rule  is  not  applicable  to 
this  case,  for  the  original  and  amended  com- 
plaints relate  to  one  and  the  same  cause  of 
action  in  substance.  So  construed,  the  action 
stated  in  the  amended  complaint  must  be  treat- 
ed as  Institnted  at  the  time  of  tbe  service  of 
the  summons,  and  a  demurrer  thereto  uwm 
the  ground  tliat  the  statute  of  limitations  nad 


run  before  Oie  service  of  tit*  amended  com- 
plaint was  rightly  overruled. 

[Ed.  Not&— For  other  cases,  see  Umiution 
of  Actions,  Cent  Dig.  H  548-547;  Dec.  Dig. 
I  127.»] 

Appeal  from  District  Court,  Polk  County ; 
William  Watts,  Judge. 

Action  by  John  Gilbert  against  Charlee  J. 
Gilbert  and  others.  From  an  order  overrul- 
ing a  demurrer  to  the  amoided  complaint, 
dafmdantB  appeal*  Affirmed* 

Eric  O.  Hagen,  of  Crookston,  for  appel- 
lants. Peterson  &  Adams,  of  Moorhead,  foi' 
respondent 

HOLT,  J.  Appeal  from  an  order  overrul- 
ing a  demurrer  to  an  amended  complaint 

The  original  complaint  appears  to  have 
been  served  in  October,  1007.  In  substance 
the  cause  of  action  therein  alleged  Is  this: 
On  December  4,  1902,  plaintiff  owned  obtain 
lands  in  Polk  county,  which  he  employed  one 
Rosaaen  to  sell.  It  was  then  thought  that 
this  could  be  done  mora  advantageously  by 
couTeylng  the  lands  to  Rosaaen.  Rosaaen 
was  unable  or  unwilling  to  sell,  and  on  Sep- 
tember 26,  1003.  it  was  mutually  agreed  be- 
tween plaintiff  and  defendants  that  they 
should  pay  to  Rosaaen  such  amounts  as  the 
latter  had  paid  out  at  plainOfl's  request  for 
interest  on  incumbrances,  taxes,  and  abstract 
fees  in  connection  with  the  land,  and  should 
obtain  a  conveyance  from  Rosaaen,  and  there- 
after sell  the  lands  for  and  on  account  of 
plaintiff,  and  out  of  the  proceeds  reimburse 
tbmselvea  for  the  amounts  paid  to  Rosaaen, 
and  also  retain  a  reasonable  commission  for 
selling  the  lands,  and  account  and  pay  to 
plaintiff  the  balance  of  the  proceeds  of  the 
sale.  It  is  stated  that  defendants  under  tlie 
agreement  paid  Roaaaen  f426Ji0  and  pro- 
cured a  deed  from  him  to  the  defendant 
Charles  J.  Gilbert  for  tbe  lands,  which  de- 
fendants thereupon  undertook  to  sell.  Short- 
ly thereafter  they  sold  one  jdece,  and  recdv- 
ed  $526,  and  on  or  about  Octoba  27,  iSOU, 
disposed  of  the  balance,  receiving  in  payment 
from  the  purchaser,  on  or  about  January  6, 
1906,  certain  hardware  and  mendiandise  of 
the  cash  value  of  $8,40a  It  Is  allied  that 
thereafter,  and  on  or  about  January  6,  1906, 
defendants  converted  said  merchandise  to 
their  own  use.  In  February,  1912,  plaintiff 
at  a  general  term  asked  for  and  obtained 
leave  to  serve  an  amended  complaint;  but 
when,  on  March  13,  1912,  such  pleading  was 
served,  defendant  returned  It  on  the  ground 
that  a  different  cause  of  action  from  the  one 
set  out  in  the  original  complaint  was  stated. 
However,  the  court,  by  order  dated  May  4, 
1912,  permitted  the  proposed  amended  com- 
plaint to  be  substituted  for  the  original. 
Thereupon  defendants  demurred,  on  the 
ground  that  several  causes  of  action  were 
improperly  united,  and  that  the  facts  stated 
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ia  Uw  amended  complmlnt  4o  not  eonstltnte 
a  cause  of  action. 

The  amended  comjilalnt,  after  alleging,  sut^- 
stantUlly  ai  Id  tbe  original,  plaintUTs  owner- 
ship of  the  lands  and  the  agreement  under 
which  the  conveyance  was  made  to  Boaaaen, 
alleges  more  In  detail  the  agreement  between 
plalntilE  and  defendants  under  which  de- 
fendants were  to  pay  Rosaaen  what  he  had 
advanced  for  plalntUC,  take  a  conTeyance  of 
the  lands,  and  sell  the  same  for  plaintiff,  re- 
imburse themselTOs  for  the  money  paid  to 
Jlosaaen,  retain  a  reasonable  commission  for 
selling,  and  account  and  pay  over  to  plain- 
tiff the  balance.  The  amended  complaint 
then  Rven  that  plaintiff  was  tbe  father  of 
defendants,  old  and  unused  to  business  mat- 
ters; that  he  was  at  the  time  greatly  de- 
pressed on  account  of  the  death  of  his  wife, 
the  mother  of  defendants;  that  defendants 
were  active  business  men,  and  plaintiff  re- 
lied upon  them,  not  only  as  sons,  but  on  their 
Integrity  and  ability  as  business  men;  and 
that  he  was  hard  pressed  for  money,  and  be- 
lieved defendants  would  be  able  to  handle  the 
business  better  than  he  conld.  It  is  further 
alleged  that  defendants,  in  order  to  procure 
the  conveyance  to  be  made  to  them,  r^re- 
sented  to  plaintiff  that  if  be  would  cause  the 
title  to  said  lands  to  be  placed  in  their  name 
th^  would  be  able  rapidly  to  dispose  of  the 
same,  and  would  do  bo,  and  f&ithfnlly  ac- 
count to  him  for  the  proceeds ;  that  plaintiff 
relied  on  tbew  represoitatiocs,  but  that  the 
defendants  made  them  in  bad  faith  for  the 
express  purpose  of  cheating  and  defrauding 
plaintUf  out  of  the  lands,  and  pursuant  to 
such  purpose  they  paid  to  Rosaaen  on  Sep- 
tember 26,  1903,  1426.50  and  procured  from 
him  a  warranty  deed  running  to  defendant 
Charles  J.  Gilbert  A  tale,  on  or  about  Octo- 
ber 27,  1805,  of  a  piece  of  Uiese  lands  is 
then  averred  to  one  Hamilton  for  $626,  out 
of  which  defendants  reimbursed  themselves 
for  the  money  paid  to  Rosaa^  and  also 
"that  thereafter,  and  on  or  about  October 
27,  1900,  said  defendants  sold  the  remaining 
portion  to  one  Larson  for  ^8,400,  wMcli  was 
the  value  of  plalntlfTs  equity  therein,  which 
sum  defendants  willfully  appropriated  and 
converted  to  their  own  use,  and  r^se  to 
account  for  or  pay  over  any  part  to  plain- 
tiff.*' Judgment  Is  asked  for  $8,400  and  In- 
terest ftom  January  6,  1906. 

Ko  claim  Is  now  made  that  the  amended 
compalnt  is  demurrable  because  several  cau»< 
es  of  action  are  improperly  united,  so  that 
the  sole  question  Is:  Does  the  amended  com- 
plaint state  tacts  constituting  a  cause  of  ac- 
tion? 

The  appellants  claim  the  original  com- 
plaint was  for  conversion,  but  tbe  amended 
complaint  states  an  entirely  different  cause 
of  acHoD,  namely,  one  In  fraud  and  deceit; 
hence  the  action  cannot  be  deemed  to  have 
bem  begun  until  the  amended  complaint  was 


swved,  and  since  It  api>ears  that  0ie  defend- 
ants obtained  the  iHwperty  throngli  the  al- 
lied fraud  and  deceit  more  Uiau  six  years 
before  tiie  service  of  the  amoided  pleading, 
and  no  allegation  is  contained  thweln  tliat 
plaintiff  did  not  discover  the  fraud  unti) 
within  the  six  years  from  the  swvioe  of  the 
amended  complaint,  the  demurrv  was  well 
tatei.  We  may  assume  for  the  purpose  of 
this  decision  that  by  serving  an  amended 
complaint  the  action,  as  far  as  affected  by 
the  statute  of  limitations,  must  be  considered 
OS  begun  at  the  time  of  the  swlce  of  such 
complaint,  and  not  as  of  the  time  of  the  serv- 
ice of  the  summons.  Nevertlielees,  we  think 
the  demurrer  was  properly  overruled. 

[1]  A  complaint  la  not  demurrable  on  the 
ground  that  the  statute  of  limitations  has 
run  against  tbe  cause  of  action  allied  there- 
in, unless  it  clearly  and  unequivocally  ap- 
pears therefrom  that  such  is  the  case.  Ken- 
nedy V.  WiUiams,  11  Minn.  S14  (Gil.  21fl): 
McArdle  t.  McArdle^  12  Minn.  96  (GO.  63) ; 
Davenport  v.  Short,  17  Minn.  24  (OIL  8); 
Trebby  v.  Simmons,  88  Minn.  608.  N.  W. 
693;  Humphrey  v.  Carpenter,  39  Minn.  115, 
39  N.  W.  67,  down  to  the  case  of  Thornton 
V.  City  of  East  Grand  Forks,  106  Minn.  233. 
118  N.  W.  834.  Under  this  rule  It  may  be 
doubtful  whether  an  allegation  that  the  act 
upon  which  the  action  is  predicated  took 
place  on  or  about  a  certain  date  fixes  that 
date  as  the  one  from  wbldi  tbe  statute  be- 
gins to  run.  Lodcwood  t.  BIgelow,  11  Minn. 
118  (GH.  70). 

[2]  But  we  do  not  need  to  determine  that 
proposition,  for,  as  we  construe  tbe  or^;tnal 
and  amended  comptalnts  hmln,  tbe  latter 
does  not  state  a  new  or  dlfferoit  cause  of  ac- 
tion. Tbe  relation  of  tbe  porttos,  and  Uie 
element  of  alleged  deception  Introdaced  In 
the  amended  complaint,  may  ba  reg»rded  as 
surplusage  or  inducement  to  the  real  cause 
of  action^  namely,  tbe  conversion  of  tlie  pro- 
ceeds of  plaintiff's  lands.  Under  both  com- 
plaints .It  clearly  appears  that  plaintlfl  In- 
tended to  i^ace  tbe  title  to  bis  lands  la  de- 
faidants  to  facilitate  the  sale  thereof.  The 
defendants  w»e  acting  exactly  In  accordance 
with  plaintiff's  decree  and  th^  employment 
in  making  tbe  sales  and  receiving  tbe  pro- 
ceeds. Although  d^mdantB  m^  have  be«i 
actuated  by  bad  faith  from  tbe  first,  they 
did  nothing  contrary  to  plaintiff's  Instruc- 
tions or  In  opposition  to  bla  Interests  until 
they  foiled  to  account  and  pay  over  tbe  pro- 
ceeds of  tbe  sale  to  plaintiff.  In  neither 
pleading  does  plaintiff  ask  to  have  the  con- 
veyances set  aside,  or  seek  to  recover  from 
defendants  the  value  of  the  land.  The  only 
difference  Is  that  in  the  original  complaint 
the  allegation  was  that  defendants  received 
a  hardware  stock  worth  $8,400  for  plaintiff's 
equity,  and  they  converted  that  to  their  own 
use,  Willie  In  the  amended  complaint  the 
averment  Is  that  defendant  receired  ^40(V 
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wlilcb  they  oooTerted  and  tailed  to  pay  over 
or  accoant  tax. 

The  conrt  correctly  dispoeed  of  the  de- 
njurrer. 

Orda  afllrmedL 


TEGELS  T.  GRE:AT  NORTaERN  RT.  CO. 
(Supreme  Court  of  Minaesota.   Dec.  13,  1912.) 

(8vUa1m9  by  «k«  Court.) 

1.  RaHJBOADS  (I  SnO*}— OBOSaiNO  ACCIDBHT— 
NiEOUOEITCI  —  SlGHAU  —  QOBSnON  VOB 

JCBT. 

Evidence,  in  an  action  for  the  death  of  a 
pedestrian  at  a  railway  croBsiafr,  considered, 
and  held  sufficient  to  take  the  case  to  the  jury 
upon  the  aueation  as  to  whether  the  defendant's 
employte  In  charge  of  its  train  were  Kuilty  of 
nevliffence  in  falunr  to  give  the  necessary  and 
statutory  signals. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  H  11S2-1102;  Dec.  Dig.  t  SBO*} 

2.  EviDKNoa  (S  77*>— Failure  to  Call  Wit- 

NxaS— E^PFEOT. 

Hie  jury,  in  such  action,  had  the  right  to 
consider  the  defendant's  failure  to  produce  as 
a  witness  the  fireman  of  the  engine  which 
struck  the  deceased,  in  determining  the  truth 
of  the  engineer's  testimony  that  he  signaled  by 
whistle  and  that  the  fireman  rang  the  bell. 

[Bd.  Note.— For  other  cases,  see  SMdence, 
Cent.  Dig.  {  97;  Dec.  Dig.  |  77.*] 

3.  Damages  (ft  10S*>— Death  (|  99*)— Bail- 

BOAUS  (I  850*)— OBOaSIHO  ACCIDBKIV-CON- 
TBIBDTOBT  NeGLIOBITCB  —  QUBSnona  FOB 
JUBY— PBBSUUFnOH  —  DAHAOES  —  EXOES- 
SXVENES8. 

It  appearing,  in  such  action,  that  the  ac- 
cident occurred  at  night,  and  that  the  view  In 
the  direction  from  which  the  train  approached 
was  somewhat  obstructed  by  buildings,  and 
there  being  evidence  tending  to  show  that  the 
night  was  hazy,  that  the  headlight  of  the  en- 
gine was  dim,  that  the  train  was  ninning  fast 
and  made  little  noise,  and  that  no  signals  were 
given  for  the  crossing,  the  question  of  contribu- 
tory negligence  on  the  part  of  the  deceased  was 
Cor  the  jury,  especially  in  view  of  the  presump- 
tion of  due  care  on  the  part  of  a  deceased  per- 
son killed  by  the  negligence  of  another. 

Verdict  for  $8,250  sustained. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  8S  200-264;  Dec.  Dig.  8  Death, 
Cent  Dig.  iS  125-130;  Dec  IHg.  8  99;*  Rail- 
roads. Cent  Dig.  If  1152-11921  Dec.' Dig.  1 
380.*5 

(AMitUmal  Syttahiu  by  Editorial  Bte(f.) 

4.  APPEAL  AND  ESlBOB  (|  837*)— SCOPB  OF  RE- 
VIEW —  OkOUKDS  of  NEGLIQENCaB  WlTH- 
DBAWN  BY  TeIAL  COUBT. 

In  an  action  for  death  at  a  railroad  cross- 
ing, the  Supreme  Court,  on  defendant's  appeal, 
4^nld  not  consider  grounds  of  negligence  al- 
leged in  the  complaint  which  the  trial  court  re- 
fused to  submit  to  the  jury. 

[£3d.  Note.— For  other  cases,  see  Appeal  -  and 
Errm,  Gent  Dig.  S|  8262-8278;  Dee.  Dig.  { 
837*  ] 

Appeal  from  District  Court,  I^on  County ; 
I.  M.  Olsen,  Judge. 

Action  by  John  Tegels,  as  administrator, 
•etc.,  against  the  Great  Northern  Railway 
Company.  From  an  order  denying  defend- 
ant's motion  for  Judgment  or  a  new  trial,  it 
appeals.  Affirmed. 


Wlnsor  &  Keith,  of  Sioux  Falls,  S.  D.  (M. 
L.  Countryman,  of  St  Paul,  of  counsel),  for 
appellant.  Tom  Davis,  Ernest  'A.  Alichel, 
and  D.  L.  Kennedy,  all  of  Marshall  (John  I. 
Davis,  of  Benson,  of  counsel),  for  resj^ond- 
ent 

PHILIP  E.  BROWN,  J.  Green  VaUey  Is 
a  flag  station  on  the  defendant's  line  of  rail- 
way. At  about  2  o'clock  in  the  morning  of 
November  16,  1910;  the  deceased,  who  bad 
been  attending  a  dance  In  Green  Valley,  to- 
gether with  five  oth»  young  men,  left  the 
dance  hail  and  proceeded,  on  foot,  towards 
the  place  where  tb^  bad  left  their  horses 
and  vehicles,  which  was  on  the  opposite  and 
west  side  wF  Qie  railroad  track  from  the 
place  where  the  dance  was  held,  and  near  a 
crossing  about  100  feet  south  of  the  station, 
where  the  trade  was  intersected  by  a  high- 
way running  east  and  west  Their  course 
was  diagonal  from  the  dance  hall.  In  a  north- 
westerly direction,  to  a  point  on  the  above- 
mentioned  highway  about  200  feet  from  the 
hall,  whidi  distance  they  ran.  From  this 
point  they  proceeded  to  walk  westerly  to  a 
point  on  the  east  side  of  the  track  near  the 
crossing.  The  track  at  this  point  runs  al- 
most north  and  south,  and  la  straight  and 
practically  level  for  a  long  distance  south  of 
the  highway;  but  to  the  south  and  on  the 
east  side  of  the  trat^  are  the  defendant's 
water  tank,  depot,  and  outhouse.  The  night 
was  "kind  of  hazy."  The  deceased,  plaln- 
tifTs  son  and  intestate,  while  crossing  the 
track  upon  the  highway  at  the  aforesaid 
crossing,  was  strudc  and  killed  by  an  engine, 
pulling  a  passenger  train,  which  approached 
from  the  south.  This  action  is  for  the  re- 
covery of  damages  for  the  death  of  the 
plaintiff's  son  and  intestate,  caused  as  above 
stated.  The  plaintiff  bad  a  verdict,  and 
this  is  an  appeal  by  tbe  defendant  from  an 
order  denying  Its  alternative  motion  for  Judg- 
ment or  for  a  new  trial. 

1.  The  defendant  claims  that  there  was 
no  evidence  of  any  negligence  on  Its  part 
The  plaintiffs  contention  In  this  regard  is 
(1)  that  the  train  which  struck  the  plaintiff's 
son  was  running  at  a  dangerous  rate  of 
speed;  (2)  that  the  engine  had  an  Insuffi- 
cient headlight;  and  <3)  that  no  warning 
was  given  of  tbe  train's  ai)proacfa  to  the 
crossing,  either  by  sounding  of  whistle  or 
ringing  of  bell,  or  otherwise. 

[4]  The  first  and  second  ground  of  negli- 
gence thus  urged  cannot  be  considered  on 
this  branch  of  the  case,  for  the  complaint  In 
the  action  alleges  merely  that  the  defend- 
ant was  guilty  of  n^ltgence  in  the  opera- 
tion of  its  train  generally,  and  the  court,  in 
Its  charge,  limited  the  plaintifrs  claim  as  to 
the  defendant's  negligence  solely  to  the  al- 
leged failure  to  give  the  statutory  signals, 
thus  rendering  claims  not  so  submitted  im- 
material. 
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[1]  As  to  the  claim  tlut  the  necessary  and 
statutory  signals  were  not  given,  four  wit- 
nesses testified,  on  behalf  of  the  plaintiff, 
Cbat  they  were  present  when  and  where  the 
accident  occurred,  snch  witnesses  being  com- 
panions of  the  deceased  as  above  mentioned, 
and  that  they  were  in  a  position  to  have 
heard  signals,  if  such  bad  been  given,  and 
heard  none.  On  the  part  of  the  defendant, 
the  engineer  testified  that  he  gave  the  usual 
signal  whistles,  and  that  his  fireman  rang  the 
bell.  The  fireman  was  not  sworn,  and  the 
defendant  offered  no  other  evidence  on  this 
issue.  We  are  of  the  opinion  that  the  ques- 
tion was  properly  for  the  jury. 

it}  The  defeudant  offered  no  ex[danatlon 
of  Its  failure  to  produce  the  fireman  as  a 
wttnoK,  and  the  Jury  had  the  right  to  con- 
sider thla  In  detominlng  the  truth  of  the 
engineer's  teattmony.  Fonda  v.  St  Paul  City 
By.  Co.,  71  Minn.  4S8.  452,  74  N.  W.  166,  70 
Am.  St  B^  841;  Hall  t.  Austin,  73  Minn. 
184,  189,  75  N.  W.  1121;  Barnes  v.  Shreve- 
port  B.  Ca,  47  La.  Ann.  1218,  17  South.  782, 
49  Am.  St  Bep.  400;  Star  Mills  t.  BaUey, 
140  E;y.  194, 180  S.  W.  1077, 140  Am.  St  Bep. 
37a 

[S]  2.  The  next  dalm  nitde  1^  the  defoid- 
ant  is  tliat  the  deceased  was  gntlty  of  con- 
tributory negligence.  In  addition  to  the 
tacts  already  stated,  it  appeared,  or  there 
was  erldenoe  snffldent  to  warrant  a  finding 
to  the  effect  that  the  deceased,  who  was  21 
years  old  and  possessed  of  normal  senses  of 
hearing  and  sight  had  lived  near  Green  Val- 
ley for  many  years;  that  the  engine  of  the 
train  in  question  was  equipped  yeith  an  oU 
burning  beadlls^t  which  at  the  time  of  ttxe 
accident,  was  dim,  "like  a  lantern  turned 
down";  that  the  ^iglne  was  pulling  several 
lighted  passenger  coaches ;  that  no  stop  was 
made  at  the  station;  that  the  train  made 
little  noise  In  approaching,  was  behind  time, 
and  was  running  about  40  miles  an  hour,  and 
that  another  train  was  due  at  Green  Valley 
from  the  north  at  about  the  same  time ;  that 
the  engineer  did  not  see  the  accident,  and 
did  not  know  until  the  following  day  that 
the  deceased  had  been  struck ;  that  at  the 
point  where  the  deceased  started  to  cross  the 
track  bis  view  was  somewhat  obstructed  by 
the  buildings  referred  to  above.  None  of  the 
four  witnesses,  who  were  with  the  deceased, 
saw  or  heard  the  train  until  It  was  almost 
upon  them,  though  they  looked  and  listened 
for  trains  on  approaching  the  crossing;  and 
there  was  no  direct  evidence  that  the  de- 
ceased failed  to  look  and  listen.  The  im- 
mediate circumstances  of  the  accident  were 
as  follows:  Two  of  the  companions  of  the 
deceased  reached  the  track  before  he  did, 
and  both  crossed  It  safely.  One  of  them  did 
not  see  the  engine  until  he  was  on  the  track. 
Both  of  these  young  men  succeeded  In  get- 
ting across ;  but  the  deceased,  who  followed 
immediately  after  them,  was  strud£  and  kill- 


ed, after  having  gotten  almost  across.  The 
other  two  of  the  deceased's  companions  who 
testified  were  so  near  the  track  that  tbey 
were  almost  run  down. 

This  court  has  quite  recoitly  announced, 
in  two  cases,  the  rules  governing  the  con- 
sideration of  the  question  of  contributory 
negligence  on  the  part  of  a  deceased  pa- 
son,  under  conditions  similar  to  those  in  the 
Instant  case,  and  these  rules  have  been  td- 
lowed  In  subsequent  cases.  The  cases  to 
which  we  refer  are  Enudson  v.  Great  North- 
em  B.  Co.,  114  Minn.  214,  130  N.  W.  994,  and 
Anderson  v.  Dulutb,  etc.,  B.  Co.,  116  Minn. 
346,  133  N.  W.  SOB.  In  the  Anderson  Case 
the  rule  Is  stated  as  follows :  "A  very  strong 
presumption  of  fact  arises,  where  one  Is 
killed  by  the  negligence  of  another,  tbat  lie 
used  due  care  to  save  hlnia^  from  pcvstmal 
injury  or  death ;  and  in  such  cases  the  ques- 
tion of  his  nei^lgence  Is  lUways  one  of  fact 
unless  the  undisputed  evidence  so  ooncloslve- 
ly  rebuts  the  presumption  that  honest  and 
fair-minded  men  could  not  reasonably  draw 
conclusions  therefrom."  In  the  Knndson 
Case  the  rule  Is  itoted  and  applied  as  fol- 
lows: nUe  question  then  Is:  Does  the  eri- 
dence  so  dearly  and  conclusive  estabUsb 
the  Intestate's  contributory  nepUgence  tbat 
fair-minded  men  could  not  draw  any  other 
concludon  therefrom.  If  the  accident  had 
happened  In  the  sunlight  but  one  conclusion 
could  be  falr^  drawn  from  tlie  evidence^ 
namely. '  that  the  Intestate  must  have  been 
guilty  ot  contributory  negllgracei  Socfa,  how- 
ever. Is  not  this  case;  and  we  are  of  the 
opinion,  in  view  of  the  conditions  under 
whl(A  the  intestate  attempted  to  cross  the 
railway  tracks,  that  the  quMtion  of  his  neg- 
ligence was  one  upon  whldi  Mr-mlnded  ntsn 
might  weU  differ." 

The  concluding  sentence  last  above  quoted 
expreeses  our  views  of  the  instant  case. 

3.  The  only  other  assignment  of  error  un- 
disposed of,  Is  that  the  verdict  la  excessive, 
the  same  being  for  $3,2fi0.  It  appeared  that 
the  deceased  was  unmarried,  and  lived  with 
his  parents,  rendering  services  on  his  fa- 
ther's farm,  and  also  contributing  about 
$100  a  year  to  his  parents.  We  find  no  oc- 
casion for  disturbing  the  verdict  aftw  Its 
approval  by  the  trial  court 

Ordw  aflhmed. 


RENDBICKSON  v.  GBAND  LODGB 
A.  a  U.  W. 

(Supreme  Court  of  Mtaueaota.  Dea  18,  U12.) 

(SyVabut  hy  the  Court.) 

1.  iNSUBAnOE  (I  606*)— MtTTDAI.  BsNXnT  So- 
CIETT— OfFICEBS— AOBNOT— KNOWLEDOK. 

An  officer  of  a  fraternal  hisorance  order 
represents  such  order  in  the  performance  of 
the  duties  of  his  office,  so  that  his  knowledge 
and  action  in  reference  to  a  matter  within  the 
scope  of  such  duties,  in  the  absence  of  fraud* 
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may  be  coiuidered  u  the  knowledge  and  ac- 
tion of  the  order. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1837;   Dec.  Dig.  |  e9ft.«] 

2.  INSUBANCB  (5  756* )— Mutual  Bbnkfit  So- 

CIETY— I^OHIBITBD   OCCUPATION — WaIVEB. 

A  b7'law  of  the  defendant,  a  fraternal  In* 
surance  company,  provided  that  if  a  member 
should  enter  into  the  business  or  occupation 
of  selling  at  retail  intoxicating  Uqaors  as  a 
beverage  hie  membership  should  cease,  and  the 
uiBuraDce  certificate  and  all  riahta  thereonder 
should  become  forfeited.  PlaintUfs  hnsband, 
a  common  laborer,  while  a  member,  accepted 
work  in  a  village  saloon  aa  a  temporary  sub- 
stitute for  the  bartender  for  five  or  six  weeks, 
during  which  time  he  paid  an  assessment  that 
came  doe  on  tbe  membership  certificate.  This 
assessment  was  accepted  and  retained  by  the 
officers  of  the  local  lodge.  Three  days  after 
the  insured  quit  the  sud  temporary  employ- 
ment he  died.  After  his  deatb,  and  with  knowl- 
edge of  his  said  employment,  defendant's  grand 
recorder  requested  further  proofs,  not  omy  as 
to  hiB  occupation,  but  as  to  burlm.  Assuming 
that  the  temporary  employment  forfeited  the 
insurance,  it  is  held  that  the  trial  conrt's  finding 
that  there  was  a  waiver  of  the  forfeiture  ii 
sustained  by  the  evidence. 

[Ed.  Note. — For  other  caBes,  see  Insurance, 
Cent  Dig.  If  1907-1916;  Dec.  Dig.  S  755.*] 

Appeal  trom  District  Court,  WrtghtOoun- 
ty;  Arthur  IL  Olddlngs,  Ixtdge. 

Actton  by  Gertie  HendrickaoD  acaliut  the 
Grand  Lodge  of  A.  O.  U.  W.  Judgmoit  tor 
plalntUt,  and  defendant  appeals.  Affirmed. 

Wm.  B.  Anderson,  of  Minneapolis,  for  ap- 
X>eIIant  IWwlley  &  Johnson,  of  Bulfalo,  for 
respondent 

HOLT,  3.  The  defendant  la  a  so-called 
fraternal  insurance  association,  and  plain- 
tiff sues  to  recover  on  the  policy  or  member- 
ship certificate  of  insurance  issued  by  de- 
fendant to  her  deceased  husband,  whereby 
defendant.  In  case  of  his  death,  agreed  to 
pay  het  ¥2,00a  The  case  was  tried  to  the 
court,  and  findings  made  directing  Judgment 
In  favor  of  plaintiff.  From  the  judgment 
thereupon  entered,  defendant  appeals. 

The  defense  was  that  plafutlCTs  bu^nd* 
tbe  Insured,  had  entered  a  prohibited  oc- 
cupation—that of  selling  Intoxicating  liquors 
at  retail— which  ipso  facto  annulled  the  hi- 
surance  contract  Plaintiff  pleaded  In  reply, 
and  the  court  found,  that  defendant  waived 
tbe  forfeiture  by  accepting  and  retaining  an 
asBessment  on  the  policy  with  knowledge 
that  the  insured  was  engaged  in  the  prohib- 
ited occivatlon,  and  also  that  after  the 
death  of  tbe  insured,  and  after  being  inform- 
ed that  he  had  been  bo  employed,  defendant 
again  waived  the  forfeiture  by  requesting 
plaintiff  to  furnish  additional  proof  of  death, 
which  she  did,  at  some  expense  and  trouble. 
Tbe  defendant  challenges  the  waiver  found, 
and  the  consequent  conclusion  of  law  that 
the  poliC7  sued  on  Is  a  subsisting  contract 
entitling  plaintiff  to  Judgment  It  Is  by  no 
naeans  clear  that  a  forf^ture  emx  occurred 
In  this  case.   SecUon  96  of  the  by-laws  of 


the  order  enacts  that  any  member  "who 
shall  hereafter  enter  into  the  business  or 
occupation  of  selling  by  retail  iatoxicating 
liquors  as  a  bevefage  shall  by  bis  so  enter- 
ing Into  such  business  or  occupation,  alone 
and  without  any  action"  by  the  grand  or  lo- 
cal lodge,  or  any  officer  of  either,  stand  sus- 
pended, and  from  and  Including  the  day  upon* 
which  he  so  enters  Into  such  business  or  occu- 
pation his  beneficiary  certificate  shall  be  void,. 
and  all  rights  thereunder  shall  be  forfeited. 
This  provision  Is  viewed  somewhat  different- 
ly than  one  whldi  does  not  undertake  to  ab- 
solutely abrogate  the  policy.  For  Instance, 
stipulations  are  found  in  some  Insurance  con- 
tracts which  declare  that,  if  the  insured 
should  enter  a  more  hazardous  occupation,  a 
loss  directly  traceable  thereto  is  not  covered 
by  the  policy,  and  in  other  policies  it  reduces 
the  recovery.  This  distinction  appears  In 
the  two  cases  of  Abell  v.  Modem  Woodmen 
of  America,  96  Minn.  494,  105  N.  W.'65,  906, 
and  Johnson  v.  Modem  Brotherhood  of  Amer- 
ica, 109  Minn.  288,  123  N.  W.  819,  27  L.  R. 
A.  (N.  S.)  446.  Entering  into  the  prohibited 
calling  does  not  merely  suspend,  or  modify^ 
but  absolutely  annuls,  the  insurance  here  in 
question. 

If  there  be  any  uncertainty  in  the  word- 
ing of  a  contract  which  attempts  such  dire 
consequences  to  the  Insured,  courts  construe 
It  BO  as  to  avoid  a  forfeiture.  One  def- 
inition given  by  the  lexicographers  of  the 
word  "occupation"  Is:  "That  to  which  one's 
time  and  attention  are  habitually  devoted." 
The  court  found  that  the  Insured  was  a  com- 
mon laborer,  who  for  five  or  six  weeks  prior 
to  his  last  illness  had  found  temporary  em- 
ployment to  tend  bar  lu  a  saloon  while  the 
regular  bartender  went  out  to  operate  a 
threshing  engine.  Whenever  the  latter  re- 
turned, the  Insured  was  to  quit.  The  bar- 
tender returned,  and  the  Insured  left  the 
employment  the  day  before  he  was  taken 
ill.  No  claim  is  made  that  bis  Illness  or 
death  two  days  thereafter  was  In  any  meas- 
ure due  to  his  previous  employment  in  the 
saloon.  There  are  those  whose  regular  em- 
ployment is  that  of  selling  intoxicating 
drinks  at  retail  for  others,  ordhuirUy  called 
bartenders,  and  probably  it  is  a  fair  construc- 
tion of  the  by-law  referred  to  to  say  that 
It  was  intended  to  exclude  bartenders,  as 
well  as  saloon  ke^>er8,  from  membership  in 
the  order.  But  it  wlU  hardly  be  claimed 
that  every  member  of  the  order  who  might 
enter  upon  tbe  sale  of  intoxicating  drinks: 
for  however  short  a  period,  or  u^der  every- 
drcomstance,  is  thereby  ipso  facto  expelled.. 
In  some  of  the  restaurants  and  cafes  of  our- 
large  cities  a  waiter  sells  and  serves  more- 
Intoxicating  drinks  in  a  day  than  would  some 
temporary  bartender  in  a  village  saloon  la  a 
week,  and  yet  we  doubt  whether  this  order, 
or  any  court  would  say  that  such  waiter,  by 
reason  of  his  employment  could  not  retain 


•Fop  other  cases  see  same  topio  and  section  NUMBER  in  Dtc.  Dig.  *  Am.  ZHr  Key-No.  Series  *  R«p>r  Istaes.' 
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his  membersliip.  it  he  had  one.  The  by-law 
does  not  use  the  expresston  "employed  In  or 
assisting  in  the  sale,"  which  might  bare 
been  expected  if  the  Intention  was  to  exclude 
from  membership  others  than  those  who,  as 
saloon  keepers,  engaged  in  selling  intoxicat- 
ing drlnka.  So  that  it  may  be  contended, 
and  with  reason,  that  it  Is  not  clear  that 
one  who  temporarily  acts  as  a  substitute  for 
a  bartender  does,  within  the  meaning  of  this 
by-law,  enter  into  the  business  or  occupation 
of  selling  at  retail  Intoxicating  liquors  as  a 
beverage.  Courts  rightly  construe  the  lan- 
guage of  an  Insurance  contract  of  even  a 
fraternal  organization  most  favorably  to  the 
Insured,  when  the  writing  is  susceptible  of 
two  constructions,  one  of  which  results  in 
a  forfeiture,  and  the  other  In  the  enforce- 
ment of  policy.  Finch  v.  Grand  Grove,  60 
Minn.  308,  62  N.  W.  384.  And  this  principle 
Is  again  announced  and  exemplified  In  the 
facts  upon  which  the  decision  In  Cook  v. 
Modem  Brotherhood  of  America,  114  Minn. 
299,  131  N.  W.  334,  Is  based. 

We  shall  not,  however,  place  onr  decision 
of  this  case  upon  the  ground  that  the  work 
which  the  deceased  took  up  temporarily  in 
the  saloon  was  not  a  violation  of  defendant's 
by-law  which  forfeited  his  membership,  be- 
cause no  claim  was  made  by  plalntlCC  In  this 
case  that  the  Insured's  occupation  was  not 
problUted.  What  has  been  said  above  as  to 
the  doubtful  effect  of  the  insured's  employ- 
meat  may  be  sufficient  to  indicate  that  nei- 
ther he  nor  any  one  of  those  who  acted  for 
dtf  endant  with  knowledge  of  the  tme  situa- 
tion is  to  be  charged  with  an  attunpt  to  de- 
fraud, either  in  the  payment  or  acceptance 
of  the  assessment  We  then  come  to  the 
evidence,  viewed  in  the  light  of  legal  prin- 
ciples, to  see  if  the  trial  court  was  warrant- 
ed In  predicating  a  waiver  of  the  forfeiture 
set  up  as  a  defense^  It  Is  settled  law  that 
forfeiture  of  an  Insurance  policy  or  contract ; 
may  be  waived.  Mee  v.  Bankers*  life  Ass'n, 
69  Minn.  210,  72  N.  W.  74,  and  cases  there 
cited.  And  this  is  so,  notwithstanding  pro- 
visions to  the  contrary  in  the  contract,  as 
In  the  case  here.  Andrus  v,  Maryland  Cas- 
ualty Co..  91  Minn.  358,  98  N.  W.  200.  Walv- 
er  Is  defined  as  an  Intentional  relinquishment 
of  a  known  r^ht  Therefore  there  can  be  no 
waiver  here,  unless  knowledge  tbat  the  In- 
sured had  entered  upon  the  prohibited  oc- 
cupation was  brought  home  to  dtfendant,  or 
to  those  who.  In  a  legal  sense,  represent  it, 
and,  possessing  sodi  knowledge,  an  act  was 
done,  or  a  position  assumed,  which  Indicates 
an  Intention  to  consider  the  contract  of  In- 
surance as  still  in  force.  Parsons  v.  lane, 
97  Minn.  98. 106  N.  W.  485,  7  Ann.  Cas.  1144. 

[1]  The  defendant  Is  a  corporation,  and 
hence  must  of  necessity  act  through  officers 
or  agents.  That  the  local  lodge  is  agent  of 
defendant  In  the  matter  of  collecting  and 
remitting  assessmoits,  so  that  If  such  lodge 
knew  of  the  work  the  insured  was  engaged 
In,  and,  so  knowing,  received  and  remitted 


the  September  assessment,  waiver  would 
have  resulted,  cannot  be  snccessfuUy  con- 
troverted. Leland  t.  Modem  Samaritans,  111 
Minn.  207,  126  N.  W.  728.  We  do  not,  how- 
ever, regard  knowledge  or  inaction  of  some, 
or  even  a  majority,  perhaps,  of  the  members 
of  the  local  lodge,  as  important,  or  each  as 
would  affect  defendant,  inasmuch  as  no  du^ 
to  enforce  discipline  or  collect  assessments 
is  imposed  on  the  individual  members.  But 
the  local  lodge,  to  the  knowledge  of  defend- 
ant, acts  through  Its  officers,  so  that  such 
lodge,  and  through  It  defendant,  may  be 
bound  by  the  knowledge  and  oondoct  of  sndi 
officers  acting  In  llie  dlsctaarss  of  their  dn- 
tles. 

The  defendant  relies  on  Graves  r.  Modem 
Woodmen  of  America,  85  Minn.  896,  89  N. 
W.  6,  for  the  rule  that  an  officer  of  a  local 
lodge  cannot,  by  any  act  of  his,  waive  a  rlgbt 
of  the  grand  lodge.  When  that  decision,  aa 
well  as  that  of  Elder  v.  Glrand  Lodge,  79 
Minn.  468,  82  N.  W.  087,  also  cited.  Is  ex- 
amined in  the  light  of  the  facts  therein,  we 
do  not  think  there  Is  any  departure  from  the 
principle  that  an  agent,  when  acting  within 
the  BCOP6  of  his  employment,  In  the  absence 
of  fraud,  represents  his  prln<dpal,  so  that 
the  knowledge  and  doings  of  the  agent  oon- 
clade  the  principal.  In  neither  the  Graves 
nor  the  Elder  Case  bad  the  agent  acted  on 
the  matter  which  caused  the  forfeiture,  l^e 
dues  or  assessments  were  in  default,  and  the 
attempt  was  made  to  show  that  the  condition 
In  the  Insurance  contract  which  provided  for 
forfeiture  on  d^ult  bad  been  waived  by  the 
conduct  of  the  collecting  officer  of  the  local 
lodge  in  receiving  assessments  after  def&ult 
on  previous  occasions.  But  the  facts  also 
established  that  the  lodge  never  rec<^nized 
snch  a  custom,  but,  on  the  contrary,  insisted 
on  prompt  payment.  The  officer's  violation 
of  his  instruction,  not  known  to  or  recognized 
by  the  lodge,  was  held  not  to  be  a  waiver  of 
the  condition  of  the  policy  as  to  future  as- 
sessments. The  officer  had  no  authority  to 
establish  a  custom  for  the  lodge  as  to  when 
future  payment  should  be  made;  but,  as  to 
an  act  required  of  an  officer  of  a  local  lodge 
in  its  behalf.  It  should  shonldw  the  conse- 
quences. In  this  case  the  only  one  ordained 
to  receive  the  assessments  was  the  financier, 
and  the  master  workman  was  the  officer 
whose  duty  it  was  to  take  care  tliat  pay- 
ment of  the  sums  collected  was  promptly  re- 
mitted to  the  grand  lodge.  It  wonld  seem 
that  these  officers,  In  accepting  the  assess- 
ments from  the  Insured  and  remitting  to  de- 
fendant, are  not  mere  machines,  but  do  th^ 
work  with  reference  to  the  rights  and  duties, 
not  only  of  the  members,  but  of  defendant 
and  the  local  lodge,  to  which  they  report  In 
detail;  and  knowledge  obtained  In  the  per- 
formance of  these  duties  is  the  knowledge  of 
tbe  local  lodge  and  defendant  To  hold  oth- 
erwise would  be  to  relieve  the  officers  and 
agents  of  an  assodatlon  Uke  defendant,  and 
defendant  also,  o£  all  reapondblUty,  and 
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tbrow  it  on  Ita  members.  Tbe  officers  of  the 
local  lodge  are  elected  hj  the  members  be- 
cause of  confidence  In  their  abUlty  and  Integ- 
rity to  repres^t  the  lodge  and  act  for  It 
In  the  discharge  of  their  several  duties. 
Such  Is  the  holding  of  the  courts  In  Prlngle 
T.  Modem  Woodmen  of  America,  76  Neb.  384, 
107  N.  W.  756, 113  N.  W.  231,  CoHrer  T.  Mod- 
em Woodmen  of  America  (Iowa)  185  N.  W. 
67,  Supreme  Court  of  Honor  v.  SulUran,  28 
Ind.  App.  60,  5S  K.  E.  87,  and  the  cases  re- 
ferred to  therein.  This  rule  appears  to  us 
more  condudve  to  Just  resaltn  than  the 
one  apparently  adopted  In  Brown  t.  Great 
Camp  of  Knights  of  Modem  Bfaccabeea,  167 
Mich.  123,  132  N.  W.  662. 

[21  The  financier  of  the  local  lodge  of  tbe 
insured  In  the  case  at  bar  was  charged  with 
the  duty  of  collecting  and  remittbuc  to  de- 
fendant the  assessments  against  members. 
In  the  middle  of  September,  I&IO,  when  the  in- 
sured was  employed  ae  stated  in  a  saloon,  he 
paid  the  last  assessment  (none  other  came  due 
prior  to  his  death).  Owing  to  a  change  previ- 
ously made  by  him  In  tbe  amount  of  insurance 
and  beneflclaiT.  the  financier  could  not  then 
determine  the  exact  amount,  but  received 
more  than  sufficient  to  cover  it,  and  returned 
the  surplus,  together  with  a  proper  receipt,  to 
tbe  Insured  October  4, 1910.  The  insured  re- 
sided, as  did  also  the  financier  and  master 
workman  of  the  local  lodge,  at  Hancock, 
Minn.,  which  is  a  small  village  of  some  SOO 
Inhabitants.  One-half  of  the  members  of  the 
local  lodge  resided  In  tbe  village,  and  the  oth- 
er half  In  the  adjoining  farming  district 
The  financier  of  this  local  lodge  was  empLoj- 
ed  in  the  bank,  situate  where  tbe  two  prin- 
cipal streets  of  the  village  Intersect,  and  tbe 
saloon  In  which  tbe  Insured  worked  was  less 
than  a  block  away  on  one  of  these  streets. 
It  was  admitted  that  the  financier  would  tes- 
tify that  be  did  not  know  that  the  insured 
was  eo  employed  till  after  his  death;  but 
vre  cannot  say  that  tbe  trial  court  was  bound 
to  accept  this  as  true,  in  view  of  the  situa- 
tion and  other  evidence  In  the  case.  The 
master  workman  of  tbe  local  lodge  was  In 
the  saloon,  and  saw  that  the  Insured  worked 
therein  about  two  weeks  prior  to  his  death, 
but  did  not  suggest  to  him  that  his  member- 
ship in  the  order  was  annulled  or  Imperiled 
by  the  employment.  One  duty  of  the  master 
workman  of  the  local  lodge  la  to  "take  care 
that  all  beneficiary  funds,  the  per  capita  tax, 
and  all  claims  of  tbe  grand  lodge  upon  the 
said  subordinate  lodge  are  forwarded,  as  re- 
quired by  the  provisions  of  this  constitution, 
or  paid  promptly,  as  tbe  case  may  be."  The 
financier  Is  required  to  collect  all  assess- 
ments and  dues,  and  keep  accurate  account 
with  each  Individual  member,  report  to  tbe 
lodge,  and  pay  these  over  to  the  receiver.  If, 
then,  the  master  workman  performed  his  du- 
ty la  taKlng  care  that  all  assessments  were 
promptly  forwarded  or  paid,  there  was  room 
for  tbe  trial  court  to  find  that  this  September 
assessment,  paid  by  tbe  insured  while  em- 


ployed as  temporary  bartender,  was  accepted 
and  retained  with  knowledge  of  the  true  facts 
on  the  part  of  the  master  workman.  We  think 
that  tbe  master  workman  and  financier  of 
the  local  lodge  act  in  rmpect  to  the  receipt, 
retention,  and  forwarding  of  assessments,  as 
thei  agent  of  the  defendant,  and,  in  the  ab- 
sence of  fraud,  tbelr  knowledge  and  conduct 
In  regard  to  a  waiver  of  forfeiture  may  prop- 
erly bind  tbe  defendant;  tbe  provision  in  its 
constitution  and  by-law  to  the  contrary  not- 
withstanding. 

In  addition,  another  circumstance  supports 
the  finding  of  waiver.  It  appears  that  in 
each  local  lodge  there  is  an  officer  known  as 
"District  Deputy  Grand  Master  Workman," 
appointed  by  the  Master  Workman  of  the 
Grand  Lodge  from  among  those  members  ta 
tbe  local  lodge  who  have  attained  the  rank  of 
Past  Master  Workman.  This  officer  shall  be, 
as  far  as  bis  authority  extends,  a  representa- 
tive of  the  Grand  Master  Workman  in  the 
local  lodge.  He  "shall  promptly  report  to  the 
Grand  Master  Workman  any  violation  of 
their  duties  by  the  officers"  of  the  local 
lodge,  or  any  Illegal  action  by  the  lodge  it- 
self. This  District  Deputy  Grand  M&ster  of 
tbe  local  lodge  well  knew  the  Insured,  who 
worked  for  him  prior  to  the  employment  in 
tbe  saloon,  and  knew  that  be  was  so  engaged 
temporarily  while  tbe  r^rolar  bartender  was 
out  threshing.  This  officer  did  not  discuss 
the  bearing  the  insured's  employment  had  up- 
on his  membership,  because  it  was  so  short 
and  temporary  that  he  considered  It  had 
no  effect  thereon.  Failure  of  these  officials, 
representing  the  ^fendant,  to  appreciate 
that  a  forfeiture  of  insured's  membership 
bad  occurred.  If  it  ever  did,  when  the  assess- 
ment was  accepted  and  retained,  would  none 
the  less  constitute  waiver,  if  he  knew  the 
true  facts.  Their  misapprehension  of  the 
l^al  result  would  not  prevent  their  acts, 
with  full  knowldege  of  the  actual  situation, 
from  constituting  a  waiver,  if  otherwlae  mch 
were  the  consequoicefl. 

Tbe  court  also  found  a  waiver  in  that, 
after  knowledge  of  the  facts  constituting  tbe 
alleged  forfeiture,  defendant  required  ad- 
ditional proof  of  death  at  expense  and  tron- 
ble  to  plaintiff.  Defendant  contends  that  this 
finding  Is  unsupported  by  the  evidence.  Tbe 
facts  appear  to  be  these:  After  the  death  of 
tbe  Insured,  she  requofted  the  financier  of 
the  local  lodge  to  assist  her.  He  had  blank 
proofs  of  death  provided  by  defendant  Plain- 
tut  gave  the  necessary  information  for  him 
to  flu  in  the  answers  to  the  questions  found 
in  the  blank  proofa  of  death ;  then  she  sign- 
ed and  swore  to  the  same  before  him.  One 
of  tbe  questions  requiring  an  answer  was 
whether  tbe  Insured  bad  at  any  time  been 
engaged  In  the  sale  by  retail  of  Intoxicating 
liquor  as  a  beverage,  and  other  enumerated 
employments,  and,  if  so,  when?  Tbe  answer 
was,  "Engaged  in  retail  liquor  for  several 
weeks  as  assistant  bartender."  As  a  part  of 
this  proof  of  death  the  master  workman,  tbe 
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financier,  and  recorder  also  api>eQded  a  cer- 
tificate as  to  tbe  Insured's  age,  standing  In 
tbe  order,  Ulness,  death,  funeral,  and  other 
details,  stating  therein  that:  "His  occupation 
when  taken  sick,  or  when  last  engaged,  was 
assistant  bartender  several  weeks."  Al 
though  this  certificate  by  the  principal  offi- 
cers of  the  local  lodge  fully  covered  the  place 
of  death,  and  burial  attended  by  18  members 
of  the  lodge,  the  grand  recorder,  on  receipt 
of  these  proofs,  wrote  plaintiff  that  It  ap- 
pears therefrom  "that  the  deceased  was  en- 
gaged In  the  retail  liquor  traffic  for  several 
weeks  as  assistant  bartender.  Kindly  fill 
In  the  dates  when  he  engaged,  and  If  he  was 
engaged  In  the  liquor  traffic  at  the  time  of 
his  death.  •  •  •  There  Is  no  proof  as  to 
where  the  deceased  was  buried."  Plaintiff 
thereupon  obtained  proof  from  tbe  under- 
taker at  some  trouble  and  expense  of  25 
«ents,  and  also  gave  Information  by  letter 
as  to  the  time  the  bismed  was  working  In 
the  saloon. 

The  contention  of  defendant  Is  reasonable 
that  where  an  answer  called  for  by  a  ques- 
tion In  a  proof  of  loss  or  death  Is  Indefinite, 
80  that  It  is  left  in  doubt  whether  the  con- 
tract under  which  a  claim  Is  made  Is  for- 
feited or  not.  tbe  insurer,  by  calling  for 
additional  and  definite  proof  in  that  respect, 
does  not  In  any  sense  waive  a  forfeiture. 
And  If  the  proof  furnished  bad  contained 
only  plalntlfTs  answer  touching  the  insured's 
occupation,  or  if  the  additional  proof  called 
for  had  related  to  that  feature  alone,  we 
should  hold  unhesitatingly  that  no  waiver 
followed  a  demand  and  compliance  therewith. 
But  here  the  certificate  of  tbe  officers  of  the 
lodge,  a  part  of  the  proof,  clearly  showed 
that,  if  the  employment  of  tbe  Insured  did 
forfeit  the  Insurance,  It  had  taken  place.  In 
that  situation  the  grand  recorder,  not  only 
called  for  more  detail  upon  this  subject,  but 
also  requested  proof  as  to  burial.  While  it 
Is  true  that  the  grand  recorder  does  not  pass 
on  the  proof,  or  the  right  of  tbe  beneficiary 
to  the  insurance,  he  is  nevertheless  tbe  agent 
of  defendant  In  receiving  proofs,  and  It  Is 
undoubtedly  understood  that  he  acts  within 
tbe  scope  of  his  dntles,  and  therefore  in  be- 
half of  tbe  Grand  Lodge  when  requesting  ad- 
ditional proof.  Although  the  law  abhors  for- 
feitures, and  Is  eager  to  lay  hold  of  a  rea- 
son to  avoid  so  declaring,  we  confess  to  a 
reluctance  In  holding  that,  after  loss,  an  In- 
significant outlay  and  effort  imposed  by  the 
Insurer  upon  the  beneficiary  is  a  waiver  of 
tbe  forfeiture.  But  If  It  be  Imposed  with 
knowledge  of  tbe  facts  establishing  the  for- 
feiture, the  conduct  is  Inconsistent  with  any 
other  position  than  a  waiver,  and  a  recogni- 
tion of  the  subslst^ce  of  the  contract,  and 
such  waiver  becomes  binding  when  tbe  bene- 
ficiary complies  with  the  condition  imposed. 
We  cannot  say  that  there  la  no  evidence  to 
sustain  the  finding  that,  by  calling  for  and 
obtaining  the  additional  proof  of  burial  aft- 


er fall  knowledge  that  the  forfeitDre  now- 
claimed  existed,  fbe  d^mdant  has  waived 
su<A  forfeiture. 
The  Judgment  must  be  affirmed. 


BAKE3S  V.  BfELBT. 
(Supreme  Court  of  Minnesota.   Dec  8,  1912.) 

(SvUabut  by  ike  C<mrt.) 

1.  ALTEBATIOn  OF  iRSTSUMBinS  (|  29*)— BVX- 

nKNCB— SCFFICIKKCr. 

Id  an  action  to  recover  apon  a  promissory 
note,  tbe  evidence  is  held  to  support  the  ver- 
dict upon  tbe  issue  whether,  sulueaoent  to  tbe 
delivetr  of  the  note,  a  nuiterlal  alteration 
thereof  was  made  without  the  knowledge  or 
consent  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instnimenta,  Cent.  Dig.  \%  259-263;  Dec- 
Dig.  S  29.'] 

2.  Appeal  and  Ebbob  (|  686*) —Review — 
Questions  of  Fact— Decision  of  Motios 
FOB  New  Trial. 

To  justify  this  court  in  reversing  an  order 
denying  a  new  trial,  and  in  ordering  a  new 
trial  upon  the  ground  that  one  of  tbe  jurors 
was  not  sworn  aa  required  by  law,  the  fact  that 
the  juror  was  not  sworn  should  affirmatiTely 
and  clearly  appear.  Where  on  the  showing 
made  the  question  is  left  In  doubt,  the  dedslon 
of  the  trial  court  will  be  treated  aa  final. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error,  Cent.  Dig.  1  2892;  Dec  Dig.  \  686.*] 

3.  Grounos  F0&  New  TBiAL^AssioHiixifts 
of  Ebbob  Insufficient. 

Numerous  assignmetitB  of  error  considered, 
and  held  not  to  present  grounds  for  a  new  triaL 

(AdditiotMl  Byllahut  hy  Editunal  Stuif.) 

4.  AI.TBBATION  of  iNBTBUMENTa  (|  28*)— MA- 
TERIALITY—COLLAMBAL  Matteb. 

In  an  action  on  a  aote,  where  the  only 
issue  was  whether  it  was  altered  before  de- 
livery in  1005,  evidence  of  a  conversation  with 
defendant's  attorney  In  1908  in  relation  to  the 
alteration  was  inadmissible  to  show  that  de- 
fendant was  mistaken  in  saying  that  he  first 
knew  of  it  in  1010,  there  being  no  issue  of 
ratification  or  subsequent  acquiescence. 

[Ed,  Note. — For  other  cases,  see  Alteration 
of  Instruments,  CenL  Dig.  §§  24S-258;  Dec. 
Dig.  I  28.*3 

Appeal  from  District  Court,  Steele  Coun- 
ty ;  Arthur  B.  Childress,  Judge. 

Action  by  O.  U.  Bakke  against  Benedict 
Melby.  From  an  order  denying  a  motion 
for  Judgment  or  new  trial,  defendant  ap- 
peals. Affirmed. 

Victor  M.  Peterson,  of  Minneapolis,  for 
appellant  Elnar  Hoidale  and  U.  I*.  Bol- 
dale,  both  of  Minneapolis,  for  respondoit 

BROWN,  J.  Two  separate  actions  wa« 
brought  by  plaintlCC  against  defendant  to 
recover  upon  two  promissory  notes.  They 
were  consolidated  and  tried  together  In  the 
court  below,  resulting  in  a  verdict  for  plain- 
tiff. Defendant  appealed  from  an  order  de- 
nying bis  alternative  motion  for  judgment 
or  a  new  trial. 

The  making  and  delivery  of  the  notes, 
one  for  $350,  and  one  for  9150,  was  admitted 
In '  defendant's  answer.    He  pleaded  In  de- 
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fense  tliat  tbe  note  for  |350  bad  since  Its  de- 
livery been  allied  and  ctaanged  In  a  ma- 
terial respect,  was  tberefore  void,  and  he 
demanded  a  recovery  against  plaintiff,  as  a 
counterclaim,  the  aggr^ate  amount  of  sev- 
eral payments  made  thereon  prior  to  the 
commencement  of  the  action.  The  pivotal 
Issue  OD  the  trial  below  was  whether  the 
note  had  been  changed  subsequent  to  Its  de- 
livery without  the  knowledge  or  acQuiescence 
of  defendant  The  Jury  found  that  no  such 
change  had  been  made. 

The  short  focts  are:  The  parties  to  the 
action  were  practicing  pbyaidanB;  plaintiff 
being  located  at  the^  village  of  Blooming 
Prairie,  and  defendant  at  the  village  of 
Hayfleld,  this  state.  Some  time  in  January, 
1900,  defendant  purchased  plaintiff's  prac- 
tice  at  Blooming  Prairie,  together  with  cer- 
tain personal  property,  giving  to  plaintiff 
in  part  payment  of  the  purchase  price  the 
promissory  notes  here  In  suit.  The  transac- 
tion was  completed  on  January  17,  1905. 
The  note  for  ^350  was  made  out  on  the 
16th,  and  was  signed  by  defendant  as  mak- 
er and  one  Moore  as  surety.  As  so  made 
and  signed,  it  bore  the  date  January  IdUL 
It  was  delivered  the  following  day  to  a 
bank  at  Blooming  Prairie  for  plaintiff.  The 
date  of  the  note,  as  originally  written,  was, 
either  before  or  after  its  delivery,  changed 
from  the  16th  to  the  17th.  There  is  no 
controversy  on  this  point  The  change  was 
made  by  writing  the  figure  "7"  over  the 
figure  "6."  The  question  submitted  to  the 
jury  was  whether  this  change  and  altera- 
tion was  made  before  delivery  of  the  note. 

[1]  1.  Our  examination  of  the  record  leads 
to  the  conclusion  that  the  evidence  supxrarta 
the  verdict  to  the  effect  that  the  alteration 
of  the  note  wag  made  with  the  knowledge 
of  defendant  before  the  same  was  finally  'de- 
livered in  consummation  or  completion  of 
the  transaction.  The  record  contains  evi- 
dence tending  to  the  opposite  conclusion,  but 
its  force  and  effect  was  for  the  considera- 
tion of  the  Jury  and  trial  court  The 
strongest  item  of  evidence  tending  to  sup- 
port defendant's  contention  is  the  condi- 
tion of  the  collection  register  of  the  bank, 
where  the  note  was  entered  as  bearing  the 
date  January  16th.  This  was  not  conclusive. 
The  effect  thereof  was  sufficiently  overcome 
by  the  further  evidence  offered  by  plaintiff 
in  the  form  of  a  special  agreement  made 
and  entered  into  by  the  parties  on  the  17tb, 
In  the  following  language:  "Agency  at 
Blooming  Prairie,  Pra.,  Jan.  17,  1905.  It  la 
bereby  agreed  that  whereas,  I  have  made 
my  promissory  note  of  date  Jan.  17th,  1905, 
for  principal  |350,  due  three  years  from 
date,  also  signed  by  E.  El  Moore,  said  note 
is  drawn  up  with  6%  interest,  which  Is  not 
the  rate  agreed  to  be  paid,  and  I  do  hereby 
agree  to  pay  Interest  upon  said  note  at  the 
rate  of  8%  from  Its  date  until  fully  paid. 
B«nedick  Melby." 

There  Is  no  dispute  about  this  special 


agreement,  and  defendant  teetifled  that  it 
was  read  to  him  before  he  signed  It  thou^ 
he  further  testified  that  he  did  not  notice 
that  the  writing  described  the  note  as  bear- 
ing the  date  January  17th.  It  was  for  the 
Jury  to  say  whether  he  in  fact  understood 
the  contents  of  the  writing.  It  was  made 
and  signed  on  the  17th,  at  the  time  of  and 
as  the  concluding  part  of  the  transaction. 
The  date  of  the  note  must  have  been  chang- 
ed before  the  Interest  agreement  was  signed, 
for  it  expressly  refers  to  the  note  as  bear- 
ing date  of  January  17th.  This,  in  connec- 
tion with  the  testimony  of  the  cashier  of  the 
bank,  who  had  charge  of  the  matter.  Is  well- 
nt^  conclusive  that  defendant  knew  of  the 
change  in  the  note  and  consented  to  it  At 
any  rate  the  question  was  one  of  fact 

[S]  2.  This  brings  ns  to  the  question 
whether  any  errors  were  committed  on  the 
trial  of  a  nature  to  Justify  or  require  a  new 
trial.  A  large  number  of  assignments  chal- 
lei^e  the  correctness  of  various  rulings  upon 
the  admission  or  exclusion  of  testimony,  and 
portions  of  the  instructions  to  the  Jury.  We 
have  examined  all  theee  alleged  errors,  and 
find  no  sufflcloit  reason  for  reversing  the 
order  appealed  from.  It  may  be  conceded 
that  some  of  the  rulings  of  the  court  were 
erroneous;  but  th^  were  in  respect  to  col- 
lateral Issues  and  unsubstantial  matters, 
and  In  no  proper  sense  prejudicial.  It 
would  serve  no  useful  purpose  separately 
to  refer  to  these  assignments.  We  have  con- 
sidered them  all,  with  the  result  stated. 

[4]  S.  One  of  the  attorneys  for  plaintiff 
was  called  as  a  witness  on  the  trial,  and 
was  permitted  over  defendant's  objection  to 
relate  a  conversation  had  with  defendant's 
attorney  in  respect  to  the  alleged  altera- 
tion of  the  note.  This  conversation  occur- 
red some  two  years  prior  to  the  commoice- 
ment  of  the  action.  The  court  in  its  Instruc- 
tions called  attention  to  tills  evidence,  say- 
ing that  It  was  proper  for  consideration  by 
the  Jury,  in  so  far  as  It  might  throw  light 
upon  the  question  whether  defendant  con- 
sented to  a  change  In  the  date  of  the  note, 
but  not  for  the  purpose  of  showing  a  subse- 
quent ratification  of  the  change.  Defendant 
had  testified  that  be  knew  nothing  about 
the  change  In  the  date  of  the  note  until 
about  the  time  the  action  was  brought 
against  him,  which  was  early  In  August 
1010.  In  contradiction  of  this  testimony 
plaintiff  offered  the  conversation  with  de- 
fendant's attorney,  which  occurred  In  1908. 
From  this  plaintiff  claimed  that,  since  de- 
fendant's attorney  knew  of  the  change  in 
190S,  defendant  must  have  been  mistaken 
when  he  said  that  he  first  knew  of  it  In 
1910.  This  was  clearly  a  collateral  matter. 
There  was  no  issue  of  ratification  or  subse- 
quent acquiescence  in  the  case.  The  sole 
Issue  was  whether  the  change  was  made 
before  the  note  was  finally  delivered  to  the 
bank  on  January  17,  1905.  The  mere  fact 
that  defendant  may  or  may  not  have  dtscov- 
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ered  ttM  dwnge  at  Bnoe  mbseaiiMit  date 
wonld  have  no  particular  nAenaej  to  tlie 
real  laaoa  We  think  tlie  admlsdon  of  the 
coDversatioD  betwem  the  attorneys  was  er- 
ror. But  It  was  not  a  matter  of  sntutance, 
and  would  reqnln  a  strain  to  say  tbat  It 
was  Ewejodldal  to  flie  rights  of  dtfendant 
The  court  ctearly  directed  the  attention  or 
the  jury  to  the  precise  point  in  the  case, 
namely,  whether  the  date  of  the  note  was 
changed  before  d^Tery,  saying,  farther, 
that  a  subsequent  discoveiy.  and  payments 
thereon,  with  knowledge  of  the  alteration, 
wonld  not  amount  to  a  ratification.  It 
seems  clear  that  the  p<dnted  instmctlona  of 
the  court  removed  any  possible  prejudice 
that  might  have  resulted  from  the  eTldoice 
referred  ta  That  the  Jury  was  not  misled 
Is  conclusively  shown  by  the  special  verdict, 
to  the  effect  that  the  date  of  the  note  was 
chai^ced  before  Its  ddlveiy. 

[2]  4.  It  is  further  claimed  that  one  of 
the  jnrors  Impaneled  to  try  the  case  was 
not  sworn  as  required  by  law,  or  at  alL  The 
affidavits  upon  the  subject  leave  the  ques- 
tion whether  the  Juror  was  sworn  in  some 
doubt  However,  the  matter  was  presented 
to  the  trial  court,  and  Ito  general  order  de- 
nying the  motion  for  a  new  trial  must  be 
taken  as  a  finding  that  the  Juror  was  sworn 
in  proper  mannv .  This  precludes  further 
Inquiry  by  this  court  To  warrant  this 
court  in  setting  aside  a  verdict  upon  this 
itrotind,  the  fsllure  to  swear  the  Juror  diouid 
affirmatively  appear,  and  be  not  left  in 
doubt  Where,  on  the  lowing  made,  the 
question  is  left  In  doubt  the  decision  of  fbe 
trial  court  will  be  treated  as  final. 

This  coven  all  that  need  be  said.  We  dis- 
cover no  flTor  of  a  nature  to  Justify  a  new 
trlaL 

Order  affirmed. 


PAHKS  V.  BYRNE  et  aL 
(Supreme  Court  of  MinneBota.   Dec.  20,  1012.) 
Husband  and  Wire  (|  20e*)— Tobts— Rioht 
OF  Action.  ,    ,  , 

An  unlawful  interference  with  a  lawful 
right  to  abide  in  a  home  wlected  by  plaintiff 
And  his  wife  entitles  tbem  to  recover  for  dam- 
ages shown  to  have  approximately  resulted 
therefrom. 

[Ed  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  H  766-773;  Dec.  Dig. 
i  209.  •] 

Appeal  ft-om  District  Court  RenvUle  Coun- 
ty; G.  B.  Qvale,  Judge. 

Action  by  Darwin  D.  Parka  against  John 
Byrne  aud  others.  From  an  order  OTerrul- 
Ing  a  demurrer,  defendants  appeal.  Affirmed. 

J.  M.  Freeman,  ot  OUvla,  for  ai^lanta. 
Homer  Morris,  at  Mhmeapolls,  for  respond- 
ent. 


PER  OUBIAH,  Tbla  1>  an  ai9eal  frooi  an 
order  overmllng  a  demurer  to  a  omvlaint 
alleging  in  substance  that  ^alntlff  and  his 
wife  wers'ln  poeocsdon  of  a  dwtiUng  house 
and  appnrtepaacea  In  Morton,  Mtnn.,  wberetai 
they  made  tlidr  home ;  that  the  drtiendants 
conspired  together  to  use  threats  to  cause 
plaintiff  and  bis  vrlfe  to  remove  from  Morton 
and  prevent  them  from  living  In  that  villi^ 
contrary  to  their  deslree  and  interests;  that 
pursuant  to  such  conspiracy,  and  at  the  di- 
rection of  one  of  the  d^endants.  the  otbm. 
with  malice,  and  to  put  plaintiff  and  bis 
wlf^  In  fear,  entered  and  trespassed  np<ni 
plaintiff's  premises,  ahd  Invaded  his  home 
Id  an  angry  and  threatening  manner,  and 
threatened  to  visit  upon  plaintiff  and  his 
wife  great  bodily  and  personal  Injury  If  they 
did  not  leave  their  borne  and  said  village; 
and  that  by  reason  thereof  plaintiff  and  his 
wife  were  comjwlled  to  remove  from  tbeir 
home,  and  his  work,  which  removal  caused 
certain  specified  expense,  Inconvailence, 
and  loss. 

The  contratlon  of  defradant  Is  that  there 
being  no  physical  assault  or  injury,  the  fear 
produced  by  mere  threats  does  not  consti- 
tute actionable  wrong. ,  But  a  fair  constmc- 
tion  of  the' pleading  Indicates  a  trespass  in 
the  nature  of  a  wrongful  Invasion  of  the 
home.  Plaintiff  and  his  wife  had  a  lawful 
right  to  abide  In  the  home  they  selected,  tm- 
molested  by  threats  and  IntlmldatlonB  wrong- 
fully designed  to  drive  them  away.  Lesch  v. 
Great  Northern  Ry.  Co.,  97  MIna  503,  108  N. 
W.  056,  7  L.  R.  A.  (N.  S.)  93.  An  unlawful 
Interference  with  this  rlgjit  Is  an  actionable 
wrong,  entitling  to  a  recovery  for  such  dam- 
ages as  are  shown  to  have  proximately  re- 
sulted therefrom.  It  ia  unnecessary  now  to 
dis^cnss  whether  threats  alone,  whldi  caused 
no  actual  Injury,  damage^  or  losi^  are  acdon- 
able. 

Order  affirmed. 


PARKS  T.  BTRNE  et  aL 
(Supreme  Court  of  Minnesota.   Dec  20.  1912.> 

Appeal  from  District  Court  Renville  County  ; 
G.  E.  Qvale,  Judge. 

Action  by  Frances  Parks  against  John  Byrne 
and  others.  From  an  order  overmling  a  de- 
murrer, defendants  appeaL  Affirmed. 

J.  M.  Freeman,  of  Olivia,  for  appellanta. 
Homer  Morris,  of  Minneapolis^  for  respondent 

PER  CURIAM.  The  complaint  herein  is  am 
alleged  cause  of  action  by  the  wife  for  the  same 
wrongs  for  which  her  hnsband  brought  an  ac- 
tion, wherein  his  complaint  was  aastained 
against  a  demurrer.  Darwin  D.  Parks  v.  John 
Byrne  et  al.,  supra,  just  decided.  Her  com- 
plaint Is  substantially  the  same  as  bia,  aud 
mast  be  n|^eld  as  stating  a  cause  of  aedoB. 

Order  affirmed. 
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STATB  T.  HOI/TEOL 

(Snpteme  Gonrt  of  Soatfa  Dakota.   Dee.  8» 
1912.) 

1.  SiDucnoN  (I  40*)  —  Evide:tc«  —  Sttbsc- 

gOKNT  iNmCOUBSB. 

TeBtimoiiy  of  proMcutrix  in  seduction  to 
her  acts  of  intercoarse  with  defendant  enbae- 
quent  to  the  alleced  seduction,  Is  admissible  for 
parpose  of  corroboration. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  |9  72,  76,  70;  Dec.  Dif.  S  ^*] 

2.  SsDuonoN  d  40*>— Bviiaarai— Gonnznoar 

Evidenee  that  prosecutrix  la  seduction  was 
enceinte  ts  admissible  as  proof  of  intercoorse, 
a  fact  necessary  to  be  estabUshed. 

[Ed.  Note.~For  other  cases,  see  Seduction, 
Cent.  Dix.  SI  72,  76.  7d;  Dec.  Dig.  |  40.*] 

a  CwMiHAi.  Law  (S  1036*)— Appkal  —  B>- 

viEw— Objectioks  Below. 

Grounds  of  objection  not  presented  to  tbe 
lower  coart  to  evidence  admitted  cannot  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  other  caaee,  see  CrimiDal 
Law,  Cent.  Dig.  K  1631-1640,  2639-2641;  Dec. 
Dig.  S  1036.*] 

4.  Cbimihal  Law  (|  448*)— Kvidbncb— Cow- 

clusions. 

The  question  to  prosecutrix  in  seduction 
whether  she  would  have  permitted  defendant 
to  have  intercourse  except  for  bis  promise  of 
marriage  is  not  <^ectionable  as  calling  for  her 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  IOSS-IOSOHI-IOIS,  1046. 
1048-1051;  Dec.  Dig.  S  44a*] 

6.  CBXifUfAi.  Law  (5  688*)— Eviotbiicb  on  Rb- 

BUTTAXj. 

Though  the  state,  by  way  of  corroboration 
of  prosecutrix's  testimony  that  she  was  seduced 
on  a  certain  nigbt,  gave  some  evidence  of  de- 
fendant  having  been  at  her  hrane  that  evening, 
defendant  In  making  the  defense  that  be  was 
not  there  at  that  time  introdnced  a  new  issue, 
whldi  the  state  could  refute  by  further  evidence 
that  be  was  then  there. 

[E6.  Note.— SV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  lOlB-1617;  Dee.  Dig.  | 
683>] 

e.  Cbiiunai,  Law  (S  684*>— Rbcbption  of  Ev- 

IDBNCB— OBDEX  op  ADUISBION— DISCBETION. 
Admitting  in  lebnttal  further  evidence  that 
defendant  was  at  prosecutrix's  home  the  eve- 
ning she  claimed  he  seduced  her  was  not  an 
abuse  of  discretion,  constituting  error,  even  if 
it  properly  belonged  to  the  state's  case  in  chief. 

[Eld.  Note.— IVsr  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1618;  Dec.  Dig.  |  984.*] 

7.  Cbiminal  Law  (f  1172*>— Appbai^Habm- 

LESB   EbBOB— iKSTBUCnONS. 

The  Jury  having  been  clearly  warranted  in 
finding  prosecutrix  was  cbaste  prior  to  her  al- 
leged seduction,  there  being  no  evidence  con- 
trary to  her  testimony  that  prior  thereto  she 
had  had  intercourse  with  no  one,  any  error  In 
the  charge  that  till  tbe  contrary  is  shown  a 
woman  is  presumed  chaste  was  harmless. 

fEd.  Note.— E\>r  other  cases,  see  Criminal 
Law.  Cent  Dig.  IS  3128,  3164-3157,  3160- 
31«3:  Dec.  Dig.  I  1172.*] 

8.  Seductidk  (S  46*>— EKidencb— Cobboboba- 

TIOW. 

Under  the  Code  provision  as  to  corrobora- 
tion of  prosecutrix  as  to  seduction  under  prom- 
ise of  marriage.  It  may  be  found  from  her  testi- 
mony alone  that  she  was  an  unmarried  female 
of  previous  chaste  character,  and  that  there 
was  an  act  of  iaterooursc  under  promise  of  mar- 


hers  tending  to  pnve  dafendant  waa  the  guUty 
party. 

[Ed.  Not&— For  oflier  cases,  see  Seduction, 
Gent  Dig.  f|  88-88;  Dea  Dig.  I  46.*] 

9.  Ceiminai,  Law  ({I  768,  764*)  —  Instbuc- 

TIONB— InVADIRO  KiOVIRCE  OF  JUBT. 

The  charge,  in  aedaetion.  that  it  is  mffi- 
cient  to  constitute  corroborating  evidence  to 
connect  defendant  with  the  offense  if  the  Jury 
find  the  parties  Irapt  company  with  each  other, 
and  acted  as  lovers  usually  do,  and  other  like 
circumstances,  if  any,  Is  merely  on  tbe  law  ap- 
plicable to  the  facts,  and  does  not  Invade  the 
province  of  the  Jury. 

[Ed.  Note.— BV>r  other  cases,  aee  Oriminal 
liaw.  Cent  Dig.  SI  1731-1748.  1782,  1768, 
1770;  Dec  Dig.  SI  763,  764.*] 

10.  CxiimfAL  Law  ^  829*)— Irstbuobohs— 

BBQUE8T0  COVEBXD  BT  ChABQB. 

A  reqnested  instruction  need  not  be  given; 
it  being  substantially  embodied  in  the  wwiVb 

(Aarge. 

[EA.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  |  2011 ;  Dea  Dig.  |  829.*] 

11.  CteiuiKAi,  Law  fl  814*)— Inbtbdotxonb— 
Appuoabilitz  to  Evidence. 

Even  if  it  be  the  law  that  there  can  be  no 
conviction  of  seduction  under  promise  of  mar- 
riage, if  prosecutrix  consented  to  intercourse  in 
part  through  Inst  or  passion,  though  such  a 
promise  was  given,  and  was  part  of  the  induce* 
ment  of  her  consent  yet  a  charge  that  there 
could  be  no  conviction,  though  they  had  inter- 
coune.  If  it  was  by  mutual  consent  in  gratifi- 
cation of  passion,  and  not  in  troth  under  prom- 
ise of  marriage,  was  as  favorable  as  defendant 
waa  entitled  to,  he  having  denied  any  inter- 
course, and  she  testifying  to  intercourse  with 
him,  stating  she  would  have  had  none  CKopt 
for  ids  prtmiiae  of  marriage. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g|  182iriS3.  18^  1860, 
1866,  1883.  1890.  1&4,  1970-1986.  1987;  Dec. 
Dig.  I  S14.*] 

Whiting.  J.,  dtssentinff. 

Appeal  from  Circuit  Court,  Charles  Ulx 
Ooonty ;   &.  B.  IVlpp,  Judge. 

Carl  Holter  was  convicted,  denied  a  new 
trial,  and  appeals.  Affirmed. 

Charles  P.  Bates  and  Charles  H.  Bartelt, 
both  of  Sioux  Falls,  and  Ferrett  P.  Gault  of 
Watertown,  for  appellant  Royal  C.  Johnson, 
Atty.  Gen.,  M.  Harry  O'Brien,  Asst  Atty. 
Gen.,  Ambrose  B.  Beck,  State's  Atty.,  of  Ged- 
des,  French  &  Orvia,  of  Yankton,  J.  B.  Tip- 
ton, of  Geddes,  and  6.  H.  Caster,  of  lAke 
Andes,  for  the  State. 

CORSON,  J.  Upon  ao  information  duty 
filed  by  the  state's  attorney  of  Charles  Mix 
county  the  defendant  was  tried  and  con- 
victed of  the  crime  of  seduction  under  a 
promise  of  marriage,  and  from  the  Judg- 
ment of  conviction  and  order  denying  a 
new  trial  the  defendant  has  appealed  to 
this  court 

It  is  disclosed  by  the  evidence  that  the 
prosecutrix  was  a  young  lady  22  years  of 
age,  and  that  the  defendant  was  a  young 
man  residing  in  the  vicinity  of  the  family 
of  tbe  prosecutrix.  It  is  claimed  by  tbe 
prosecutrix  that  on  the  evening  ot  June  18. 
1911,  she  was  seduced  by  the  defendant  on- 
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Aet  ft  promlae  of  marriage.  There  was  ctI- 
denoe  tendiog  to  prove  that  the  defendant 
took  the  prosecutrix  out  riding  occasional- 
ly, Tlslted  her  at  the  home  of  her  parents 
inloT  to  the  date  of  the  alleged  seduction, 
and  that,  after  the  alleged  seduction,  de- 
fendant continued  his  attentions,  and  that 
there  were  other  acts  of  illicit  intercourse 
between  the  defendant  and  the  prosecutrix 
in  July  and  August,  and  that  by  reason  of 
her  seduction  she  became  enceinte. 

[1]  On  the  trial  the  prosecutrix,  called 
as  a  witness  on  the  part  of  the  state,  testi- 
fied that  she  was  seduced  by  the  defendant 
under  promise  of  marriage  on  the  evening  of 
the  18th  of  June,  1011,  and  that  the  first 
act  of  illicit  intercourse  with  the  def^d- 
ant  was  had  at  that  time.  She  was  then 
permitted  to  testify  over  the  objection  of 
the  defendant  that  she  had  illicit  inter- 
course with  the  defendant  at  three  dlff^^t 
times  In  July  and  August  following.  It  la 
contended  by  the  appellant  that  in  the  ad- 
mission of  this  evidence  as  to  subsequent 
acts  of  illicit  Intercourse  the  court  com- 
mitted error  for  which  the  Judgmrat  should 
be  reversed  and  a  new  trial  granted.  It  is 
contended  by  the  prosecution,  howevo*,  that 
this  evidence  was  Introduced  and  admitted 
for  the  purpose  of  corroborating  the  testi- 
mony of  the  prosecutrix,  and  was  therefore 
admissible.  We  are  inclined  to  take  the 
view  that  the  state  Is  right  In  its  cont^tion. 
While  there  seems  to  be  a  confiict  in  the  de- 
cisions on  this  question,  we  are  of  the  (pin- 
ion that  the  weight  of  aothorlty  Is  In  favor 
of  its  admission.  The  appellant  relies  main- 
ly upon  the  cases  of  People  v.  Clark,  33 
Mich.  112,  People  v.  Payne,  131  Mich.  474, 
91  N.  W.  739,  and  Pope  v.  State,  137  Ala. 
56,  34  South.  840.  The  State  relies  mainly 
upon  the  case  of  State  t.  Robertson,  121  N. 
C.  651,  28  S.  E.  69,  and  cases  dted  therein, 
and  13  Gyc.  1366.  A  number  of  other  au- 
thorities were  cited  by  the  respective  coun- 
sel, but,  as  the  que^ons  seem  to  have  been 
raised  In  cases  of  rape  or  Incest,  we  do  not 
deem  It  necessary  to  cite  them  in  this  opin- 
ion. In  State  v.  Robertson,  supra,  the  learn- 
ed Supreme  Court  of  North  Carolina  held 
in  the  headnote  as  follows:  "In  a  prosecu- 
tion for  seduction,  it  Is  competent  for  the 
state  to  show  other  acts  of  sexual  Inter* 
course  between  defendant  and  prosecutrix 
since  the  date  of  the  act  alleged."  And  In 
the  opinion  that  learned  court  says:  '"I'he 
state  asked  *  •  •  the  prosecutrix  if, 
subsequent  to  September,  1891,  there  were 
other  illicit  acts  committed  by  them  of  a 
carnal  character.  This  was  objected  to  by 
defendant,  but  allowed  by  the  court,  and  the 
witness  answered  in  the  affirmative  that 
there  had  been  other  acts  since  the  first 
This  ruling  of  the  court  is  sustained  by 
Whart  Cr.  Ev.  |  35;  Sherwood  v.  Tltman, 
06  Pa.  77;  and  by  a  note  in  Weaver  v. 
Bacbert,  44  Am.  Dec.  172,  where  Sherwood 
V.  'iltman  is  quoted  with  approTOL" 


[2]  It  la  contended  by  the  appellant  that 
the  court  erred  in  admitting  evidence  over 
the  objections  of  the  defendant  that  the 
prosecutrix  was  In  a  family  way,  for  the 
reason  that  it  did  not  tend  to  corroborate 
the  alleged  seduction,  but  this  cont^tlon 
is  clearly  untenable,  as  It  does,  in  onr  opin- 
ion, tend  to  prove  in  connection  with  proof 
of  previous  chastity  of  the  prosecutrix  that 
she  had  been  seduced  by  some  one.  While 
It  might  not  tend  to  prove  directiy  that  such 
Illicit  Intercourse  was  had  under  promise  of 
marriage  by  the  defendant,   still   it  did 
tend  to  prove  one  fact  necessary  to  be  es- 
tablished, namely,  llUdt  intercourse  with 
some  one.    State  v.  Wlckliff,  95  Iowa.  386. 
04  N.  W.  282;    State  v.  Bums  (lowa^  78  X. 
W.  681 ;   State  v.  Hughes.  106  Iowa.  125.  76 
N.  W.  620,  68  Am.  St  Bep.  288;   Herrell  v. 
State  (Ter.  Cr.  App.)  70  S.  W.  979;  State 
V.  Melster,  60  Or.  469,  120  Pac.  406;  Peo- 
ple V.  Goodwin.  132  Gal.  368,  64  Paa  561. 
In  the  analogous  case  of  People  v.  Goodwin, 
supra,  the  court  held,  as  ai^ars  by  the 
headnote,  that:    "On  a  prosecution  for 
seduction  under  promise  of  marriage.  It 
was  not  error  to  allow  the  prosecutrix  to 
testify  that  she  got  in  a  family  way'  by  the 
defoidant  two  months  itta  the  allied 
Seduction,  as  this  evidence  tended  to  show, 
in  connection  with  evidence  of  her  previous 
chastity,  that  she  had  been  seduced  prior 
to  that  time."  It  will  be  observed  from  the 
statement  of  facts  In  that  case  that  there  was 
evidence  tending  to  prove  that  the  prosecu- 
trix had  became  enceinte  some  two  months 
after  the  first  alleged  act  of  illicit  inta- 
course,  and  that  similar  evidence  was  given 
in  the  case  at  bar  by  the  prosecutrix  and 
corroborated  by  the  testimony  of  the  physi- 
cian. It  seems  to  be  generally  held  that  proof 
of  iffegnancy  or  the  birth  of  a  diild  is  Cfm- 
potent  evidence  as  proof  of  Illicit  intercourse 
between  the  prosecutrix  and  some  man,  and 
tends  to  corroborate  the  prosecutrix  In  her 
statement  as  to  Illicit  intercourse  with  some 
one.    If,  therefore,  there  was  snffictrat  evi- 
dence to  satisfy  the  jury  that  the  accnsed 
was  the  party  with  whom  the  prosecutrix 
had  tbe  Illicit  intercourse,  the  jury  was  war- 
ranted In  finding  the  defendant  suilt7,  pro- 
viding, of  course,  that  the  illicit  Intercourse 
with  the  defendant  was  had  nndw  promise 
of  marriage. 

[3, 4]  It  Is  further  contended  by  the  ap- 
pellant that  the  court  erred  in  permitting  the 
prosecutrix  to  testify  as  to  the  motive  which 
Induced  her  to  consent  to  sexual  intercourse. 
On  the  trial  she  was  asked  the  following 
question:  "Would  you  have  permitted  hbn 
to  have  had  sexual  Intercourse  with  yon  at 
that  time  except  for  his  promise  of  mar- 
riage?* To  this  she  answered  over  the  ob- 
jection of  the  defendant:  **I  wonld  not" 
The  objection  made  to  tbe  question  by  de- 
fendant's counsel  in  their  brief  Is  that  it  was 
calling  for  a  conclusion  of  the  witness,  bat 
it  has  been  called  to  onr  attmtlou  tv  tHe 
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respondent  that  on  tbe  trial  tlie  question 
was  objected  to  "as  beln;  leading,  anggestlve, 
Incompetent,  and  irrelevant."  It  will  be  no- 
ticed that  it  was  not  objected  to  on  ttie 
gronnd  that  "it  called  for  a  conclusion  of 
the  wltneea,"  and,  of  course,  the  grounds  of 
objection  not  presented  to  the  trial  court  can- 
not be  considered  by  this  court.  But,  assum- 
ing that  the  objection  wag  properly  made, 
we  are  of  the  opinion  that  the  contention 
•of  counsel  as  to  its  admlsalblUty  is  unten- 
able. 35  Cyc.  1331,  in  Its  article  on  Seduc- 
tion, says :  "It  has  been  held  that  the  prose- 
cutrix cannot  testify  to  the  motive  which 
induced  her  to  submit  to  intercourse  wltb 
-defendant,  but  the  better  opinion  is  to  the 
contrary."  As  sustaining  our  position,  see 
State  V.  Brinkhaus,  34  Minn.  28S.  25  N.  W. 
642;  rerguaon  v.  State,  71  Hiss.  805,  16 
South.  00,  42  Am.  St  Rep.  492;  State  V. 
Bennett,  137  Iowa,  427.  110  N.  W.  180;  Peo- 
ple Jensen.  60  Micb.  711.  33  N.  W.  811; 
Armstrong  y.  People.  70  N.  Y.  88;  State  t. 
BAynor.  14S  N.  a  472,  50  S.  B.  S44. 

II.  I]  It  fa  further  contended  by  tbe  appel- 
lant that  the  eoort  erred  In  permitting  the 
prosecatlon  to  Introduce  evidoice  In  r^ttal 
of  defdndant^a  evidence  that  properly  be- 
longed to  the  prosecutton's  case  In  chief. 
On  ae  trial  the  evidence  of  the  pnwecaMz 
tended  to  prove  the  comrnlBskHi  of  the  offense 
•on  the  evening  of  the  ISth  of  June,  the 
time  allied  in  the  Infonnatlon,  and  evidence 
was  Introduced  on  the  part  of  the  state 
te-ndlng  to  prove  that  the  defendant  was  at 
the  home  of  the  proaecntrlz  that  evening. 
Tba  defendant  aa  a  part  of  his  defntse  Intro- 
duced testimony  tending  to  prove  that  he 
was  not  at  the  l^ome  of  the  prosecutrix  on 
the  evening  of  the  18t^  of  Jnne.  The  state 
In  rebuttal  of  this  evidence  on  the  part  of 
-the  defemse  was  permitted,  over  the  objection 
of  the  defendant,  to  introduce  further  testi- 
mony tending  to  prove  that  the  defendant 
was  there  at  that  time.  It  Is  contended  on 
the  part  of  the  state  that  the  defense  Inter- 
posed by  the  defendant  was  an  alibi,  an  af- 
firmative defense,  and  that  such  a  defense 
must  be  affirmatively  proven  by  the  defend- 
ant, and  that  It  was  competent,  therefore, 
for  the  state  to  Introduce  evidence  rebutting 
the  alibi,  and,  even  if  it  was  not  admissible 
upon  this  ground,  the  admission  or  rejection 
of  such  evidence  was  within  the  sound  Ju- 
dicial discretion  of  tbe  trial  court,  and.  un- 
less there  was  an  abuse  of  such  discretion, 
the  ruling  of  the  trial  court  would  not  be 
reversed  by  this  court 

We  are  of  the  opinion  that  tbe  evidence 
was  admissible  upon  both  grounds.  It  is 
true  that  the  pcoaecution  in  malting  out  its 
case  In  corroboration  of  the  statements  of 
the  prosecutrix  introduced  evidence  of  two 
■witnesses  tending  to  prove  that  the  defendant 
was  at  the  home  of  the  prosecutrix  on  the 
evening  of  June  18th,  and  this  evidence  con- 
Btltnted  sufflcient  corroboration  of  the  pros- 


ecutrix, unices  controverted  by  the  defend- 
ant by  claiming  that  he  was  not  at  the  home 
of  the  prosecutrix  on  the  evenlug  designated. 
Clearly,  therefore,  the  defendant  in  malting 
his  defense  that  he  was  not  at  the  place 
that  evening  introduced  a  new  issue  which 
the  prosecution  had  a  right  to  rebut  by  addi- 
tional evidence.  Bven  if  this  view  were  not 
correct,  we  cannot  say  that  there  was  any 
abuse  of  the  court's  discretion  in  admitting 
the  evidence  under  the  peculiar  circumstances 
of  thla  case.  We  are  of  the  opinion,  there- 
fore, that  the  court  committed  no  error  in 
permitting  the  prosecution  to  make  the 
proof  objected  to.  State  v,  Watson,  102  Iowa, 
OSl,  72  N.  W.  283;  Kastner  v.  State,  58 
Neb.  767,  79  N.  W.  713 ;  People  v.  Mar  Oin 
Suie,  11  Cal.  App.  42, 103  Pac.  051 :  Lo  Toon 
V.  Territory,  16  Hawaii,  851;  People  v.  Tld- 
well,  4  Utah.  506, 12  Pac.  61 ;  State  v.  Webb, 

18  Utah,  441,  56  Pac.  159;  State  v.  Klein, 

19  Wash.  868,  S3  Pac.  864;  State  v.  Hunter, 
118  Iowa,  680,  02  N.  W.  872;  State  v.  Sellg- 
man,  127  Iowa,  416.  103  N.  W.  857;  State 
V.  Bobblna,  100  Iowa,  6S0.  80  N.  W.  1061. 

[I]  It  Ifl  fnrthor  contended  1^  the  appel- 
lant that  the  court  erred  In  giving  the  fol- 
lowing pare  of  its  charge  to  tbe  Jury :  "With 
reference  to  thla  provision  of  the  law  in  re- 
gard to  previous  cihaste  character,  the  court 
charges  that  the  law  presumes  a  woman  to 
be  of  chaste  character  until  tbe  otmtnry  is 
shown,  but  If  there  la  a  reasonable  doubt 
as  I  will  hereinafter  define  tt  of  her  chastity 
under  all  the  evidence,  he  would  be  entitled 
to  tbe  benefit  of  that  doubt"  There  Is  a 
conflict  in  the  dedalons  as  to  tbe  correctness 
of  the  courfs  chaise  to  tbe  Jury,  but  in 
the  view  we  take  of  the  case,  it  will  not  be 
necessary  to  express  any  opinion  as  to  the 
correctness  or  incorrectness  of  tbe  court's 
charge  in  the  case  at  bar,  as  there  was  no 
reversible  error  committed  in  the  charge  of 
the  court  for  the  reason  that  the  prosecu- 
trix had  testified  that  she  had  had  no  inter- 
course with  any  one  previous  to  the  time 
of  her  seduction  by  the  defendant  on  the 
IStb  of  June ;  and,  as  there  was  no  evidence 
introduced  on  the  part  of  the  defendant  ques- 
tioning her  chastity  prior  to  that  time,  tbe 
Jury  were  clearly  warranted  in  finding  her 
to  be  a  chaste  female  prior  to  the  time  of 
her  alleged  seduction  upon  her  evidence,  and 
It  la  Immaterial,  therefore.  In  this  case 
whether  tbe  court's  instruction  Is  or  Is  not 
held  to  be  erroneous.  The  testimony  of  the 
prosecutrix  did  not  require  corroboration, 
and,  in  the  absence  of  any  evidence  to  the 
contrary,  the  Jury  were  authorized  to  recnrd 
her  statentent  as  to  the  fact  of  her  chastity 
as  conclusive.  State  v.  King,  9  S.  D.  628, 
70  N.  W.  1046;  State  v.  Miner,  107  Iowa,  666, 
78  N.  W.  670 ;  State  V.  Bollerman,  92  Iowa, 
460,  61  N.  W.  183.  Numerous  authorities 
are  cited  by  the  respective  counsel  In  support 
of  their  respective  contentions,  but,  In  the 
view  we  have  taken  of  the  case^  It  will  not 
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be  neceasary  to  rarleir  Uwae  authorities  in 
this  Dplnlou. 

[I]  It  Is  farther  contended  by  the  appel- 
lant that  the  court  erred  In  the  following 
portion  of  Its  charge  to  the  Jury:  "That  she 
was  an  nnmaxrled  female  of  prevlona  chaste 
character,  and  that  there  was  an  act  of  sex- 
ual Intercourse  under  a  promise  of  marriage, 
are  facts  which  may  be  found  from  her  evl- 
d^ce  alone,  If  you  believe  beyond  a  reason- 
able doubt  that  to  whl<A  she  baa  testified 
on  these  subjects,  but  you  cannot  find  that 
he  Is  the  guilty  party,  unless,  as  stated,  there 
is  evidence  other  than  that  of  *  *  *  [the 
prosecutrix]  tending  to  prove  that  fact"  It 
Is  conceded  by  the  learned  counsel  for  the 
appellant  ttiat  the  language  of  this  instruc- 
tlOD  was  taken  verbatim  from  the  opinion 
of  this  court  In  State  v.  King,  supra,  but  It 
Is  contended  that  that  decision  of  this  court 
ta  not  sustained  by  the  authorities  and  that 
the  law  as  announced  In  that  case  cannot  be 
sustained,  and  counsel  cites  cases  holding  a 
dlfCerent  view.  Uptm  an  examination  of 
these  cases  It  will  be  found  that  the  decisions 
were  based  upon  statutes  very  dlfCeroit  firom 
Uiat  of  our  state.  After  a  careful  review  of 
ttie  dedBtons  In  the  case  of  State  v.  Kln^ 
supra,  vre  are  not  Inclined  to  modify  or 
diange  that  opluitm  as  In  our  Judgment  the 
same  gives  the  correct  constmctkm  of  our 
sectlfm  of  the  C!ode  requiring  corroboration 
of  the  prosecuting  witness.  We  are,  there- 
for^ of  the  (^pinion  that  there  was  no  errra 
in  the  Instruction  of  the  court  referred  to, 
following  aa  it  did  the  dedadon  of  this  court 
in  the  case  above  dted. 

[I]  The  aKWllant  also  contenda  that  the 
following  portion  of  the  courts  charge  to  the 
Jury  was  erroneous:  "If  yon  find  from,  the 
evidoice  that  these  youi^  people  •  •  • 
[prosecutrix  and  defendant]  kept  company 
with  each  other,  and  acted  as  lovers  usually 
do,  and  otiier  like  drcumstances.  It  you  find 
any  are  disclosed  by  the  evidence,  are  suffi- 
cient to  constitute  corroborating  evidence  to 
connect  the  defendant  with  the  offense  within 
the  meaning  of  the  law."  Upon  an  examina- 
tion of  the  whole  charge  we  are  of  the  opin- 
ion that  the  court  committed  no  error  In  the 
I>ortion  of  the  charge  referred  to.  The 
charge  of  the  court  was  fair  and  impartial. 
In  our  opinion  it  correctly  presented  the  law 
of  the  case  to  the  Jury,  and  the  claim  made 
on  the  part  of  the  appellant  that  the  court 
invaded  the  province  of  the  Jury  Is  unten- 
able. It  is  the  court's  duty  to  iostract  the 
Jury  up(m  the  law  applicable  to  the  facts  in 
the  case,  and  this,  apparently,  was  all  the 
court  did  In  the  case  at  bar. 

[10]  The  defendant  requested  the  court  to 
give  the  following  Instruction  which  the  court 
refused:  "U  the  Jnry  find  that  the  defend- 


ant had  illicit  connection  with  the  proaecnt- 
ing  witness,  and  that  she  consmted  to  the 
same  either  wholly  or  In  part  through  lust 
or  passion,  the  defendant  should  be  acquitted, 
although  a  promise  of  marriage  was  then 
made  by  him  to  her  and  was  part,  though 
not  the  sole,  Indneonait  that  caused  her  to 
give  such  oonsmt."  It  is  doubtful  if  there 
is  sufficient  evidence  in  the  case  to  warrant 
such  an  instruction,  but,  assuming  that  the 
Instruction  stated  the  law  correctly,  the  court 
committed  no  error  In  refusing  to  give  the 
same  aa  It  In  its  charge  to  the  Jury  snbstan- 
tlaUy  embodied  the  requested  InstroctlcaL 

[11]  The  court  diarged  the  Jnry  as  follows: 
"Nor  could  there  be  any  conviction  if  you 
should  find  from  the  evidence  that  there  had 
been  Illicit  intercourse  between  them,  bnt  that 
It  was  by  mutual  consent  in  gratification  of 
passim,  and  was  not  in  truth  under  promise 
of  marriage."  It  will  thus  be  seen  that  the 
court  stated  the  law  to  the  Jury  as  favorably 
to  the  defendant  as  the  law  would  waxrant. 
as  the  prosecutrix  testified  that  she  would 
not  have  bad  illicit  Intawourae  with  the  de- 
fendant except  for  hla  promise  of  marriage* 
and  tba  detoidant  as  a  witnen  In  his  own 
bduOf  testified  that  he  never  had  any  Intw- 
course  with  the  prosecutrix  at  any  time  or 
place.  If  the  Jury  believed  the  tsMlnKmy  of 
the  prosecutrix,  they  were  tuUy  Justified  in 
finding  the  defendant  gaUty  aa  chained  la 
the  Information. 

It  is  contended  by  the  ai^lant  that  the 
court  erred  In  sustaining  a  number  of  ob- 
jections made  by  the  prosecution  to  the  in- 
troduction of  evldoice  on  the  part  <tf  On  de- 
fendant, but,  after  a  car^l  examination  of 
the  rulhigs  of  the  court  qpon  these  vartoos 
questions,  we  are  of  the  opinion  tiiat  Hiere 
Is  not  sufficient  merit  In  Uieae  asslcnmoits 
of  em»r  to  require  separate  consideration  of 
tbem  in  this  opinion. 

The  judgment  of  the  circuit  court  and  or^ 
der  dmylng  a  new  trial  are  affirmed. 

NVHITING,  J.  {dissenting).  I  think  the 
court's  instruction  that  the  finding  of  cer- 
tain facta  would  be  "sufficient  to  constltate 
corroborating  evldoice"  might  have,  and.  In 
view  of  the  extreme  paucity  of  the  evldeuce 
(other  than  the  evidence  of  prosecutrix)  tnul- 
lug  to  show  that  these  young  pe<^le  ''kept 
company  •  •  •  and  acted  as  lovers  us- 
ually do,"  I  think  it  must  hav^  led  the  ju- 
rors to  believe  that,  If  they  found  any  evi- 
dence of  this  nature,  it  was  sufficient  cor- 
roboration, and  that  it  was  therefore  not  left 
to  them  to  determine  whether  there  was  suf- 
ficient corroboration.  Without  the  Jurors  so 
construed  the  instruction  complained  of,  I 
am  unable  to  understand  how  th^  oouU 
ever  have  found  the  verdict  returned. 
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STBAUB  T.  LTMAN  LAND  &  INVB6T- 
UBNT  CO. 

(Sapreme  Court  of  Sooth  Dakota.   Dec  S. 
1812.) 

1.  GOBPOUnONS  <{  607*)— PB00K8»— SXBVIOX 

— Nonci  TO  Officeb  Outbids  or  Statb— 

"Dub  Process  of  Law." 

Code  Civ,  Proc.  {  110,  proTides  for  the 
service  of  summons  a^tinst  a  private  corpora- 
tion bj  dellTering  a  copy  to  the  president  or 
other  officers  thereof,  except  where  serrice  is 
OD  a  foreign  corporation,  when  tt  may  be  had 
only  when  it  has  property  in  the  state,  or  the 
cause  of  action  arose  therein,  or  when  such 
service  shall  be  nuide  within  ue  state  person- 
ally upon  the  president,  treasurer,  secretary,  or 
duly  authoiltea  agent  thereof.  Persons!  serv- 
ice had  on  a  treasurer  of  a  domestic  corpora- 
tion residing  in  another  state  was  objected  to 
as  insufficient  to  confer  jurisdiction.  Held,  that 
the  purpose  of  the  statute  is  not  to  bring  the 
nonresident  officer  within  the  jurisdiction,  but 
to  bring  the  domestic  cwporation  within  the 
jurisdiction ;  and,  as  such  service  would  give 
sufficient  notice  of  the  pendency  of  the  action 
or  proceeding,  which  is  the  fundamental  prin- 
ciple involved  in  "due  process  of  law,"  it  was 
sufficient  (citing  3  Words  and  Phrases,  2251). 

[Ed.  Note. — 'For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1871-2000;  Dec  Dig.  {  607.* 

For  other  definitions,  see  Words  and  Phras- 
«s.  voL  8,  p.  7614.] 

2.  Statutes  U  220*>— OoHgrBUonON— Biwd- 
iKO  EIpfeot  on  Ooubtb. 

Though  Code  CTiv.  Proc  |  110,  providing 
for  service  of  process  on  domestic  ami  foreign 
corporations,  was  amended  by  Laws  1811,  c 
226,  which  provides  that  service  on  a  domwtlc 
corporation  may  be  made  by  delivering  a  copy 
to  a  designated  officer  of  the  oorporadon,  "ei- 
ther witiiin  or  without  the  state,"  and  such 
Amendment  should  be  determined  to  be  a  legis- 
lative declaration  of  the  insofficioicy  of  tiie  pre- 
vious statute  to  anthorize  such  s^vice,  a  leg- 
islative declaration  as  to  the  construction  to  be 
^iven  a  previous  statute  would  not  conclude 
or  bind  a  court,  which  may  determine  that  the 
previoos  atatate  authorised  sodi  Mrviee. 

[Ed.  Note.— For  other  cases,  we  Statutes, 
Omt.  Dig.  S  288;  Dec.  Dig.  f  220.*] 

Appeal  from  Clrcnlt  Court,  I^man  Coun- 
ty; WUliam  WilUamson,  Jnd^e. 

Action  V.  A.  Straub  against  the  Ly- 
man Land  ft  Investment  Company.  From 
an  order  denying  a  motion  to  vacate  a  jodg- 
ment  againat  dattendant,  It  appeals.  Af- 
firmed. 

Davis,  Lyoo  &  Gates,  of  Sloux  Falls,  for 
appellant  James  Brown,  of  Chamberlain, 
for  respondent. 

SMITH,  3.  Appeal  from  an  order  of  the 
circuit  court  of  Lyinan  county  denying  de- 
fendant's motion  to  vacate  a  judgment 
against  appellant  The  complaint  In  the  ac- 
tion alleges  the  breach  of  an  agreement  by 
defendant  to  sell  and  convey  to  plaintiff  cer- 
tain farm  lands  situated  In  Lyman  county, 
and  demands  damages  in  the  sum  of  ^00, 
with  interest  The  defendant  is  a  domestic 
corporation  organized  and  existing  under 
the  laws  of  this  state.  The  summons  and 
complaint  were  served  by  one  FbllUps,  a 
deputy  sherur  of  Lyon  county,  lo\n,  by  de- 


livering to  and  leaving  the  same  with  one 
Charles  Shade,  the  treasurer  of  said  cor- 
poration, a  resident  of  I^on  county,  Iowa, 
on  the  7th  day  of  February,  1808,  In  Lyon 
county,  Iowa.  No  appearance  or  answer 
was  made  In  the  action,  and  the  summons, 
complaint  uid  return  of  service,  as  stated, 
were  filed  in  the  ofllce  of  the  clerk  of  the 
circuit  court  of  Lyman  county,  February  26, 
1810,  and  on  March  IS,  1810,  judgment  was 
entered  against  the  defendant  corporation 
in  the  sum  of  $403.85,  damages  and  costs. 
Thereafter,  on  the  21st  day  of  August  1811, 
defendant  appearing  specially  moved  the 
court  upon  affidavit  and  the  flies  and  rec- 
ords of  the  court  to  set  aside  and  vacate 
the  alleged  pretended  judgment  upon  the 
ground  that  the  court  was  without  jurisdic- 
tion to  enter  the  same.  The  affidavit  ac- 
companying the  motion  discloses  the  mode 
of  service  as  indicated;  that  there  was  no 
affidavit  or  order  for  publication  of  sum- 
mons; and  that  no  other  service  was  made 
or  attempted  than  as  above  stated,  and  no 
appearance  made  in  the  action  by  defend- 
ant or  by  any  one  in  its  behalf.  In  resist- 
ance of  the  motion  plalntlfTs  counsel  filed 
an  affidavit  of  M.  A  Brown,  stating  that 
summons  was  issued  in  said  cause  on  Janu- 
ary 8,  1808,  and  an  attempt  made  to  serve 
the  same  upon  officers  of  said  corporation, 
residents  of  this  state;  whereuinn  it  was 
disclosed  that  all  the  resident  officers  of 
said  corporation  had  resigned,  and  that 
Charles  Shade,  the  treasurer,  was  a  resi- 
dent of  and  in  Lyon  county,  Iowa;  where- 
upon service  was  made  upon  him,  as  stated. 
Upon  the  bearing  an  order  was  entered,  de- 
nying defendant's  motion  to  vacate  the 
judgment  to  which  ruling  defendant  ex- 
cepted, and  has  brought  the  action  to  this 
court  for  review,  alleging  error  In  the  de- 
nial of  the  motion  to  vacate  the  judgment. 

[1]  It  is  appellant's  contention  that  serv- 
ice of  the  summons  upon  an  officer  desig- 
nated by  statute  as  one  of  the  officers  npon 
whom  service  of  process  may  be  had,  but 
who  resides  and  is  served  outside  of  the 
state,  does  not  constitute  due  process  of  law 
in  an  action  against  a  domestic  corporation, 
so  as  to  authorize  a  judgm^t  for  damages 
against  such  corporation. 

It  is  respondent's  contention,  on  the  other 
hand,  that  section  110  of  the  Code  of  Civil 
Procedure  authorizes  such  service  in  an  ac- 
tion against  a  domestic  corporation,  and 
that  such  service  constitutes  due  process  of 
law.  Section  HO  provides:  "The  summons 
shall  be  served  by  delivering  a  copy  there- 
of as  follows:  1.  If  the  action  be  against 
a  private  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary, 
cashier,  treasurer,  a  director  or  managinf; 
agent  thereof;  but  such  service  can  be  made 
in  respect  to  a  foreign  corporation  only  when 
It  has  property  in  this  state,  or  the  cause 
of  action  arose  therein,  of  when  such  scn-- 
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Ice  sball  be  made  wltbln  this. state  personal- 
ly upon  the  president,  treasurer,  secretary, 
or  duly  antborlEed  agent  thereof.  •  •  * 
Service  made  In  any  of  the  modes  provided 
In  this  section  shall  be  taken  and  held  to 
be  personal  service.    •    •    • " 

None  of  the  other  provisions  of  the  section 
affect  the  question  involved  In  this  aiHpeal. 
It  seems  plain  to  us  that  the  clansee  of  the 
section  above  quoted  are  intended  to  dis- 
tinguish broadly  between  domestic  and  for- 
eign corporations  as  to  the  mode  of  service 
of  summons.  It  will  be  observed  that  as 
to  domestic  corporations  service  may  be 
made  upon  "the  president  or  other  head  of 
the  corporation,  the  secretary,  cashier,  treas- 
urer, a  director  or  managing  agent  thereof" ; 
while  as  to  foreign  corporations  such  serv- 
ice can  only  be  made  upon  "the  president, 
treasurer,  secretary  or  duly  authorized  agent 
thereof."  The  section  also  expressly  pro- 
vides that  as  to  foreign  corporations  such 
service  shall  be  made  within  this  state,  per- 
Bonallv,  upon  the  officers  named;  while  as 
to  domestic  corporations  the  statute  does 
not  say  that  service  shall  be  made  within 
the  state.  It  is  almost  universally  held 
that  service  of  process  within  the  state  up- 
on officers  of  a  foreign  corporation,  pursu- 
ant to  statutory  enactments.  Is  sufficient  to 
bring  the  foreign  corporation  within  the  Ju- 
risdiction of  the  state  court,  and  to  au- 
thorize the  entry  of  Judgment  against  such 
corporation  In  any  case;  and  such  statutes 
are  upheld  by  an  overwhelming  weight  of 
authority. 

If  service  upon  an  officer  of  a  foreign  cor- 
poration within  this  state  may  be  deemed  due 
process  of  law,  we  see  no  reason  why  serv- 
ice of  process  upon  an  officer  of  a  domestic 
corporation  reHding  4n  a  foreign  state  may 
not  likewise  be  deemed  due  process  as  well. 
A  domestic  corporation  is  necessarily  resi- 
dent within  the  state,  and  cannot  remove  it- 
self therefrom,  either  permanently  or  tempo- 
rarily. Such  corporation  is  at  all  times  to 
be  deemed  an  inhabitant  of  the  state,  and 
never  beyond  the  territorial  Jurisdiction  of 
its  courts.  A  natural  person  may  voluntarily 
remove  from  the  state,  either  temporarily  or 
permanently.  Where  the  removal  Is  tempo- 
rary, the  statute  prescribes  a  mode  In  which 
process  may  be  served  and  Jurisdiction  of  the 
absent  defendant  obtained  by  leaving  a  copy 
of  the  Bommons  at  the  usual  dwelling  place, 
with  a  member  of  the  family  over  14  years 
of  age — a  mode  of  substituted  service.  Su<Ai 
service  Is  upheld  by  the  courts,  upon  the 
theory  that  It  Is  reasonably  designed  to  ^ve 
the  defendant  notice  of  Uie  proceeding  In 
court,  and  an  opportunity  to  be  heard  In  de- 
fense of  the  action.  A  corporation  la  an  ar- 
tificial person,  and  can  be  served  with  process 
only  through  Its  agents.  The  statute  does  not 
say  that  service  of  the  summons  upon  a  do- 
mestic corporation  shall  be  made  within  the 
state;  and  upon  principle  we  see  no  reason 
for  adding  ndi  limitation  by  oonatmctlon. 


Such  a  corporation  la  at  all  times  within  the 
territorial  Jurisdiction  of  the  state  courts, 
and  service  upon  Its  agents  or  officers  de^g- 
nated  by  the  statute,  without  the  state,  is  as 
reasonably  certain  to  convey  notice  of  the 
pendency  of  the  action  as  would  like  service 
upon  the  same  officer  within  the  state.  The 
theory  of  such  statutes  is  tliat  any  of  the 
officers  designated,  when  so  served,  will  take 
proper  and  necessary  steps  to  protect  the  in- 
terests of  the  corporation  in  the  pending  pro- 
ceeding. It  appears  to  have  been  held  at 
common  law  that  Jurisdiction  of  a  corpora- 
tion could  not  be  acquired  by  service  of  pro- 
cess on  its  officers  outside  of  the  state  which 
gave  it  existence.  McQueen  v.  Mlddleton 
Mfg.  Go,,  16  Johns.  (N.  Y.)  6;  Bamett  t.  cau- 
cago  &  Lakage  R.  B.  Co.,  4  Bun  (N.  X.)  114; 
Peckham  v.  North.  Parish,  16  PldL  (Mass.) 
286.  In  almost  all  if  not  in  every  state  of 
the  Union,  statutes  have  be»  enacted  wlddi 
provide  that  if  a  foreign  corporation  eogages 
In  business  In  the  state  It  will  be  suable  there 
in  regard  to  such  business ;  and  service  with- 
in the  state  on  Its  officers  designated  by  stat- 
ute Is  sufficient  to  bring  the  corporation  with- 
in the  Jurisdiction  of  the  state  conrts.  Mou- 
lin V.  Insurance  Co.,  24  N.  J.  Law,  234;  Baw- 
kntgbt  v.  lirerpool,  Loudon  &  Globe  Ins.  Co., 
55  Oa.  196 ;  National  Bank  of  Commerce  t. 
Huntington,  129  Mass.  444;  Bx  parte  Sdiol' 
lenberger,  96  U.  S.  36D,  24  U  IId.S53;  Hastf- 
man  v.  Empire  Slate  Co.,  97  Pa.  634;  Mc- 
Nlcbol  T.  U.  S.  Mera  B^.  Ag..  74  Mo.  4S7. 
The  latter  case  also  holds  that  snch  serrloe 
may  become  the  basis  of  a  judgment  in  per- 
sonam. Town  of  Hinckley  T.  Kettle  Biver  R. 
Co.,  70  Minn.  106,  72  N.  W.  835;  Clearwater 
Merc.  Go.  v.  R.  J.  ft  B.  Shoe  Co.,  SI  Fla.  176, 
40  South.  436,  4  L.  B.  A.  (N.  S.)  117, 120  Am. 
St  Bep.  163.  In  the  latter  cases  it  ia  beld 
that  If  the  mode  of  service  provided  In  tbe 
statute  is,  under  the  drcnmstances,  reason- 
able and  awropriate  to  the  case,  it  is  "due 
process  of  law,"  and,  as  to  a  retfdent  of  the 
state,  will  give  Jurisdiction  of  the  poson  and 
support  a  personal  Judgment  It  is  also  held 
that  due  process  of  law  does  not  require  that 
there  be  actual  personal  notice  to  the  party 
whose  properly  is  In  question.  It  Is  sufficient 
if  a  kind  of  notice  is  provided  by  wbicta  it 
Is  reasonably  probable  that  the  part7  pro- 
ceeded against  will  be  SE^irised  of  what  is 
going  on  agalut  him,  and  an  opportunity  ia 
oETered  him  to  defend.  3  Words  and  Phrases, 
2251,  citing  HapE7  V.  Moaher,  48  N.  T.  313; 
In  re  Union  Elevated  R.  Co.,  112  N.  T,  61, 
10  N.  B.  664,  2  L.  B.  A.  869;  City  of  Indian- 
apolis V.  Holt,  166  Ind.  222,  67  N.  EL  9G6,  9SS, 
1100;  GUchrlst  v.  Schmidllng,  12  Kan.  263; 
Kansas  Gity  t.  Duncan,  135  Mo.  671,  37  S. 
W.  513. 

Tbe  purpose  of  such  a  statute  la  not  to 
bring  the  nonresident  o^fflcer  of  tbe  corpora- 
tion within  the  jurisdiction  of  the  court,  but 
to  bring  the  domestic  corporation  within  Its 
jurisdiction.  It  does  not  seek  to  have  tbe 
process  of  the  court  affect  the  personal  «• 
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ueyona  tne  terntoruu  limits  or  tne  state 
within  wblch  it  Is  established.  It  follows 
that  the  only  aaestion  really  involved  la 
whetber  or  not  sncta  service  constitutes  dne 
process  of  law  wltbin  the  state.  The  funda- 
mental principle  tnTolved  In  "dne  process  of 
law"  la  that  It  ahall  give  anfflcient  notice  of 
the  pendou^  of  the  action  or  proceeding,  and 
a  reasonable  opportunity  to  a  d^endant  to 
appear  and  aaaerC  bit  rigbts  before  a  tribunal 
lesUly  constituted  to  adjudicate  such  rli^ts. 
And  wboiever  a  statutory  mode  of  service  Is 
reasonably  designed  to  accompllsb  that  end 
serrlcd  In  accordance  therewith  conatltntu 
doe  process  of  law,  and  eonfera  jurisdiction 
on  the  state  court 

[1]  Counsel  for  appellant  note  the  fact  that 
chapter  226,  Laws  of  1911,  being  an  amend* 
meot  to  section  110,  0.  CL  P.,  provides  that 
service  on  a  domestic  corporation  may  be 
made  by  delivering  a  casiy  to  a  designated  of- 
ficer at  the  corporation,  "either  within  or 
without  the  state,"  and  urge  that  this  ttiact- 
ment  Is  a  legislative  recognition  of  the  insuf- 
ficiency of  the  existing  statute  to  authorize 
such  service.  A.  legislative  declaration  as  to 
the  constructlffli  to  be  givok  a  previous  stat- 
ate  is  not  conclusive  or  binding  on  the  courts. 
The  amendment,  however,  may  be  regarded 
as  an  express  legislative  adoption  of  the  prin- 
ciple announced  in  this  decision  as  to  what 
constitutes  due  process  of  law.  No  question 
of  discretion  Is  Involved  in  the  ruling  of  the 
trial  court  It  is  not  allied  that  the  defend- 
ant  corporation  did  not  receive  notice  of  the 
pendency  of  the  action,  nor  that  It  has  a  good 
defense  thereto.  We  are  clearly  of  opinion 
respondent  is  right  In  bis  contention,  and 
that  the  principle  underlying  the  decisions 
Id  Clearwater  Merc.  Co.  v.  R.  J.  &  R.  Shoe 
Co.,  51  ru.  170.  40  Sontb.  436,  4  L.  R.  A.  (N. 
S.)  117,  120  Am.  St  Rep.  163,  Hluckle?  v. 
Kettle  River  R.  Co.,  70  Minn.  106,  72  N.  W. 
835,  and  the  cases  there  cited,  is  controlling 
in  this  case. 

The  order  and  Jndgmoit  of  the  trial  court 
are  therefore  affirmed. 


JOHN  W.  TUTBILL  LUMBEB  CO.  T.  Mc- 
BIACKIN  et  al. 

(Sapreme  Court  of  South  Dakota.    Dec  8, 
1912.) 

Drains  ({  49»)— Constboction— Matkbial- 
MEs— Right  to  Lien— Statutes. 

Under  Code  Qv.  Proc.  if  713-721,  pro- 
viding for  liens  to  subcontractors,  Drainage 
Act,  i  713,  providins  that  every  person  fur- 
niBhing  material  <  to  any  contractor  with  any 
county  for  constructioa  or  repair  shall  have  a 
lien  on  all  money  in  the  control  of  such  county 
doe  nnder  the  contract,  and  section  721,  limiting 
that  article  to  materiaJs  furnisbed  to  any  con- 
tractor witii  the  coanty  for  Improvements  upon 
■trecta,  pnUlc  groaDOS,  or  any  land  the  title 


by  a  contractor  in  the  construction  of  a  drain- 
age ditch  under  the  provisions  of  Lavs  1907, 
c.  134,  as  amended  by  Laws  1909,  c  102,  is 
not  entitled  to  a  Uen  against  the  coanty. 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  |  68;  Dec  Dig.  |  49.*] 

Corson  and  Haney,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  McCoofc  Coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  the  John  W.  TuthlU  Lomber 
Company,  a  corporation,  against  Wlllard  Mc- 
Mackin  for  a  money  Judgment  and  against 
the  County  of  McCook  to  enforce  a  mechan- 
ic's lien.  Judgment  for  plaintiff  against  the 
county,  and  the  county  api>eal8.  Reversed. 

E.  H.  Wilson,  of  Salon,  and  M.  A.  Butter- 
fleld,  of  Montrose,  for  appellant  Aikena  A 
Judge,  of  Sioux  Falls,  for  respondent 

WHITING,  J.  The  defendant  McMackln 
entered  into  a  contract  for  the  construction 
of,  and  he  constructed  thereunder,  a  drainage 
system,  within  the  limits  of  defendant  and 
appellant  county.  This  contract  was  entered 
into  and  the  work  done  nnder  the  provisions 
of  chapter  134.  Laws  of  1907,  as  amended  by 
chapter  102,  Laws  of  1900,  being  what  la 
known  as  the  "Drainage  Act"  The  plaintiff 
and  respondent  famished  to  McMackln  cer- 
tain of  the  materials  used  by  him  in  the  con- 
struction of  the  drainage  system,  and,  not 
having  been  paid  for  the  same,  It  brought  this 
action,  seeking  a  money  Judgment  against 
McMackln  and  a  mechanic's  lien  upon  certain 
funds  due  and  unpaid  to  McMackln,  and  re- 
maining within  the  control  of  defendant 
county.  The  defendant  county  demurred  to 
plaintiff's  complaint  This  demurrer  was 
overruled,  and  it  Is  from  the  order  overruling 
such  demurrer  that  the  county  has  appealed 
to  this  court 

As  we  look  at  the  Issues  raised  upon  this 
appeal,  the  real  question  before  us  for  answer 
Is  whether  or  not  a  materialman  who  has 
furnished  material  used  by  a  contractor  In 
the  construction  of  a  drainage  ditch  con- 
structed under  the  provisions  of  chapter  134, 
Laws  of  1907,  as  amended  by  chapter  102, 
Laws  of  1909,  and  known  as  the  Drainage 
Act  la  entitled  to  a  mechanic's  lien,  under 
the  provisions  of  article  2  of  chapter  31  of 
the  Code  of  Civil  Procedure,  against  a  spedf 
fund,  raised  In  accordance  with  the  pro" 
sions  of  said  Drainage  Act  and  due  said  c 
tractor.   Said  article  2  provides  liens  in 
tain  cases  to  sutKSontractors  and  laborer 
on  ptd>llc  improvements.  At  the  time  ' 
passage  of  the  act  which  afterwards  ^ 
and  is  now  arUcde  2  of  chapter  81 
Code  of  Civil  Procedure,  there  war 
state  a  drainage  law.    Sections  ? 
Compiled  Laws.  We  think  no  one 
tend  that  said  artlde  2  of  char 
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broad  enough  to  glre  a  mechanic's  lieu  to  a 
sDbcontractor  or  materialman  who  did  work 
or  tamlehed  material  in  the  construction  of 
a  ditch  under  the  old  Drainage  Act  Is 
such  lien  law  bo  broad  in  Its  terms  that  it 
gives  a  lien  to  such  subcontractors  and  ma- 
terialmen under  our  present  Drainage  Act? 
The  following  are  the  only  sections  of  said 
law  necessary  for  our  consideration  in  reach- 
ing a  decision  in  the  matter  now  before  us. 
These  sections  read  as  follows : 

"Sec.  713.  Every  person  who  shall  perform 
any  labor  or  furnish  any  material  tor  the 
constTDctton  or  repair  of  any  work  for  any 
county  or  municipal  or  public  school  corpora- 
tion In  tbte  state  to  any  person  who  shall 
have  made  any  contract  for  such  work  with 
such  corporation,  upon  complying  with  the 
provisions  of  this  article  shall  have  for  hta 
labor  done  or  materials  famished  a  lien  upon 
all  moneys  In  the  contnd  of  such  corporation 
due  or  to  become  doe  under  such  contract" 

"Sea  721.  lUa  artkde  shall  aj/plj  to  and 
include  all  eaaes  and  contracts  under  which 
work  and  mntertala  shall  heretofore  have 
been  or  shall  hereafter  be  done  or  furnished 
to  any  contractor  for  the  construction  or  re- 
pair of  any  Improvement  for  any  county  or 
munlc^l  or  public  sdiool  corporation,  upon 
any  street,  public  highway  or  public  ground, 
or  npon  any  land  the  title  to  which  shall 
have  been  at  the  Hme  of  iwaiHiig  the  contract 
or  thereafter  In  such  county  or  municipal  or 
public  school  corporation  and  fbr  the  pnrpoae 
of  which  any  appropriation  ot  the  tunOs  of 
BQCb  corporation  shall  have  been  or  shall 
hereafter  be  made  or  raised  by  such  corpora- 
tion ;  and  this  article  atiall  also  apply  to  and 
Include  actions  and  claims  now  pending  for 
work  done  or  materials  furnished  under  any 
such  contract;  provided,  that  the  provlBions 
of  this  section  shall  not  apply  to  any  case 
whrae  the  improvement  has  been  completed 
before  the  passage  of  this  article  racept  as 
to  moneys  left  in  the  hands  of  such  public 
corporation  and  to  which  ttie  contractor 
would  be  otherwise  entitled." 

The  respondent  contends  that  section  713, 
supra,  is  In  no  manner  limited  In  its  applica- 
tion by  section  721,  and  that  under  the  pro- 
visions of  section  713  It  Is  clearly  entitled  to 
a  lien  against  the  fund  remaining  within  the 
control  of  the  appellant  corporation.  With- 
out In  any  manner  Intimating  our  views  as  to 
whether  or  not  under  said  section  713  the  re- 
spondent would  be  entitled  to  a  lien,  we 
think  It  la  clear  that  it  was  the  Intent  and 
purpose  of  the  Leglijlature  In  enacting  said 
section  721  to  define  the  scope  of  the  law  of 
which  It  forms  a  part,  and  that  such  section 
limits  the  application  of  said  law  to  the  spe- 
cific cases  therein  mentioned.  We  cannot 
agree  with  respondent's  contention  that  the 
clear  purpose  of  the  enactment  of  said  sec- 
tion was  to  make  the  entire  law  "retroactive 
In  its  application  to  certain  specified  cases," 
If  such  had  been  their  purpose  the  framers 


of  this  legislation  would  certainly  not  have 
Included  in  this  section  the  words,  "or  shall 
l^reafter  b&"  The  role  for  the  conatractioD 
of  mechanic's  lien  laws,  as  sustained  by  the 
great  weight  of  authority,  Is  that  announced 
in  27  Cya  20 :  ''Where  the  question  is  wheth- 
er the  particular  case  Is  wltlUn  the  statute,  a 
strict  construction  should  be  sivoL,  but 
where  the  drcumetances  are  such  that  there 
is  clearly  a  right  to  a  Uen  under  the  statute, 
and  the  question  Is  whether  Uie  claimant  has 
taken  the  propw  coarse  to  establish  his  lloi. 
the  statnte  should  be  liberally  constraed." 
See.  also,  Nans  v.  Paift  Oo.,  ICA  Teon.  290, 
62  S.  W.  899,  47  B.  A.  278,  76  Am.  St. 
esu;  Fidelity  Storage  Ciorp.  t.  Trnsaad  Con- 
crete Steel  Oo^  36  App.  D.  C.  1,  20  Ann.  Gas. 
1167.  AiH[>lylng  this  role  of  strict  construc- 
tion in  determining  whether  the  facta  In  this 
case  bring  it  within  the  limitations  of  sec- 
tion 721,  is  it  possible  to  hold  tliat  a  saboon- 
tractor,  supplying  material  for  the  oonstroe- 
tlon  of  a  drainage  ditch  oonstrncted  nndv 
oar  Dratoage  Act,  la  entitled  to  a  lien  upon 
funds  in  the  hands  of  a  county  and  doe  the 
contractor?  A  drainage  system  is  certainly 
not  an  improvement  upon  a  street,  pobllc 
highway,  or  public  ground.  There  is  nothing 
In  the  Drainage  Act  which  ^th»  exinressly 
or  by  Inference  makes  a  drainage  eystem  or 
any  part  thereof  ^tiux  a  public  highway  or 
public  ground.  Is  ttie  establlahment  ot  a 
drainage  system  the  construction  or  repair  of 
any  improvement  for  any  county  iqicnt  any 
land  the  Utle  to  which  AaU  bare  been  at 
the  time  of  making  the  contract  or  thmnfto- 
In  such  county,  and  for  tlie  purposes  of  wblcb 
an  appropriation  of  the  funds  of  such  county 
shall  have  been  or  shall  theraafter  be  made 
or  raised  by  said  county? 

The  Drainage  Act  In  its  main  ffeatnres  pro- 
vides In  substan4»  as  follows:  Upcm  a  pe- 
tition signed  by  one  or  more  ownera  of  real 
estate  whose  lands  will  be  affected  by  the 
establisbmeut  of  the  drainage  system,  and 
which  petition  seta  forth  that  the  construc- 
tion of  the  drainage  ditch  or  ditches  will  be 
conducive  to  public  health  or  practicable  for 
the  drainage  of  agricultural  land,  the  county 
commissioners  of  the  counly  wherein  it  la 
proposed  to  establish  such  drainage  system, 
are  required  to  proceed,  with  the  aid  of  cer- 
tain other  oflSdals  and  persona,  to  determine 
the  necessity  for  and  practicability  of  the 
proposed  system.  To  this  end  public  hear- 
ings are  provided  for,  and  right  of  appeal 
given.  The  petitioners  are  required  to  ^ve 
a  bond  to  secure  the  expenses  of  the  prelim- 
inary Investigations.  The  county  commis- 
sioners may  make  an  assessment  against  the 
lands  within  the  drainage  district  to  cover 
expenses  of  preliminary  Investigations  and 
to  pay  damages  for  any  property  that  will  be 
taken  or  damaged  by  the  drainage  system. 
All  assessments  shall  be  In  proportion  to  the 
benefits  to  be  derived  by  the  several  tracts 
ot  land  within  the  drainage  district.  U  the 
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commissioners  determine  In  faror  of  tbe 
construction  of  svch  system,  tl^  shall  ea- 
ter into  a  contract  or  contracts  toft  constmc^ 
tlon  of  same,  and  may  provide  In  such  con- 
tract for  tbe  payment  of  the  comttmctlon  ei- 
ther in  cash  or  In  drainage  warrants  or  as- 
smsment  certificates.  For  the  purpose  of 
covering  the  costs  of  preUmlna^  Investiga- 
tions, damages,  and  constmction  of  tbe  sys- 
tem, the  commissioners,  if  they  so  elect,  may 
Issne  bonds  payable  ont  ctf  mon^  assessed 
i^lnst  the  lands  within  the  drainage  dis- 
trict, or,  without  the  Issuance  of  sodi  bonds, 
they  may  issue  warrants  payable  out  of 
mon^  collected  on  drainage  assessments,  or 
may  Issue  assessment  certificates;  and  they 
may  pay  for  tbe  expenses,  damages,  and  con- 
struction wltb  the  money  derived  from  the 
sale  of  sncb  bonds  or  with  such  warrants  or 
certificates.  (In  passing  we  would  state  that 
the  eontract  set  forth  In  fhe  complaint  herein 
provided  for  the  payment  to  be  made  either 
In  warrants  or  assessment  certificates.)  The 
property  owners  may  unite  In  a  written  stip- 
ulation, agreeing  upon,  a  division  of  the  cost 
of  constructing  a  drainage  system,  and,  upon 
the  fl]lng  of  such  stipulation  with  the  county 
commissioners  the  commissioners  may  pro- 
ceed as  they  otherwise  would  under  a  pe- 
tition. The  care  of  the  ditch  Is  Intrust- 
ed to  the  county  commissioners,  but  all 
expense  for  such  care  and  maintenance, 
including  the  expenses  of  the  commission- 
ers and  other  officers,  is  borne  by  the 
land  wltbln  tbe  district  The  title  of  the 
right  of  way  may  be  procured,  but  the  sta't- 
tite  does  not  provide  that  title  In  fee  shall 
be  procured,  nor  does  It  state  In  whose  name 
any  tiUe  shall  be  taken,  and  we  doubt  If  the 
statute  contemplates  the  acquiring  of  any- 
thing more  than  an  easement^  which  ease- 
ment would  become  appurtenant  to  and  vest 
in  tbe  owners  of  the  dominant  estates. 
Though  the  statute  provides  for  the  giving  of 
a  name  to  each  separate  drainage  district, 
there  is  no  provision  making  such  a  district 
a  corporate  entity. ' 

Evea  If  under  the  statute  the  title  to  the 
right  of  way  for  the  ditch  was  taken  by  and 
vested  in  the  county,  Is  the  establishment  of 
such  ditch  an  improvement  to  the  land  com- 
prised In  the  bed  of  such  ditch,  or  Is  It  an 
Improvement  to  tbe  land  outside  of  the  ditch 
and  comprised  within  the  drainage  district? 
Certainly  the  latter,  and  In  this  land  the 
county  has  no  Interest 

The  respondent  relies  upon  the  authority 
of  the  case  of  Bates  C!ounty  v.  Mills,  190  Fed. 
622,  111  a  G.  A.  3C4,  and  bas  quoted  freely 
from  Bam&  This  was  also  an  action  brought 
upon  a  drains  contract,  under  a  law  some- 
what similar  to  our  Drainage  Act  All  tbat 
was  h^d  In  that  case  was  that  #  contractor 
could  sue  the  county.  The  law  before  the 
Gonrt  In  that  case  specifically  provided  that 
tbe  contract  should  be  made  for  and  on  be- 
balf  of  tbe  county.   No  question  of  right  to 


mechanics'  lien  arose  In  that  case,  and  we 
are  therefore  unable  to  see  wherein  the  hold- 
ing of  the  federal  court  throws  much  light 
upon  the  question  presented  to  us.  Even  if 
it  be  conceded  that  the  contract  entered  into 
by  the  county  commissioners  1m  the  contract 
of  the  county,  and  even  if  it  should  be  con- 
ceded tbat  under  such  contatct  the  contrac- 
tor would  have  a  right  of  action  against  the 
county,  yet  It  would  not  follow  that,  under 
section  721,  supra,  a  anbcontraetor  muld 
have  any  lien  against  any  i^perly  or  fund 
In  control  of  the  county.  In  the  Bates  Ooun- 
Case,  attention  Is  called  to  the  fact  that 
tbe  proceedings  in  the  establishment  of  a 
drainage  system  are  somewbat  analogous  to 
those  followed  in  establishing  paving  and 
sewer  districts.  While  it  Is  true  that  the 
method  of  procedure  la  somewhat  analogous, 
yet  the  analogy  extends  no  birther  than  in 
the  method  of  procedure  Even  if  It  should 
be  held  that  the  methods  followed  In  the  es- 
tablitbment  and  construction  of  drainage  ^s- 
tems  were,  in  every  respect,  analogous  to 
those  followed  in  laying  out  paving  and  sew- 
er districts,  it  does  not  follow  that  drainage 
systems  would  come  under  the  limitations  of 
section  721  simply  because  paving  and  sewer 
work  do  come  under  same.  There  Is,  as  will 
be  noticed,  a  specific  provision  for  a  Hen  for 
work  or  materials  furnished  for  Improve- 
ments upon  streets  and  highways.  It  Is  well 
al80  to  notice  some  of  the  fundamental  dif- 
ferences between  a  drainage  system,  such  as 
contemplated  by  our  statute,  and  Improve- 
ments upon  streets  and  highways.  In  the 
establishment  of  a  public  street  or  highway, 
or  in  an  improvement  thereon,  the  main  pur- 
pose In  view  Is  the  conferring  of  a  benefit 
upon  the  public  to  whom  Is  given  the  free 
use  of  such  streets  and  highways.  There 
flows  an  Incidental  benefit  to  certain  proi>er- 
ty,  and  It  is  owing  to  tbe  peculiar  benefit 
received  by  tbe  adjacent  property  that  the 
law  often  requires  tbat  the  expense  of  open- 
ing or  Improving  tbe  highway  be  borne  sole- 
ly by  such  property.  Frequentiy,  however, 
such  highways  are  established  by  tbe  use  of 
the  public  funds,  and  they  are  almost  Invari- 
ably kept  in  repair  by  such  fund.  In  the 
case  of  a  drainage  system,  while  tbe  law  rec- 
ognizes that  there  must  be  a  certain  element 
of  public  benefit,  as  otherwise  there  would 
be  no  constitutional  authority  for  taking 
land  for  right  of  way,  yet  the  principal  pur- 
pose in  view  is  the  benefit  which  will  flow 
to  the  property  within  the  district  It  Is 
not  contemplated  that  when  the  system  is 
established,  the  public  shall  have  any  other 
than  an  Incidental  Interest  therein  or  benefit 
therefrom.  The  public  has  no  direct  right 
whatsoever  in  such  drainage  system.  It  has 
no  right  to  enter  thereon,  no  rl^t  to  use 
the  water  therefrom,  or  to  receive  any  other 
than  the  mere  Incidental  b^fit  flowing  from 
increase  of  taxes  or  improved  sanitary  con- 
ditions. Tbe  county,  at  its  own  expense  is 

Digitized  by  GooqIc 


not  antborlxed  to  Improve  tbe  lame  or  keep 
It  In  repair.  The  establlsbmrat  of  a  drain- 
age system  li»  In  Its  natnie,  as  much  a  pri- 
vate enterprise  aa  is  the  establishment  ot  a 
water  power  system,  or  as  would  be  the  ea- 
tabllshment  of  an  irrigation  system.  Let  us 
suppose  tiut  there  was  a  statute  provldiug 
that,  upon  the  petition  of  one  property  owner 
owning  real  estate  riparian  to  a  stream  of 
water,  proceedings  could  be  Instituted  to 
have  all  of  tbe  lands  riparian  to  such  stream 
incorporated  into  an  irrigation  district ;  such 
law  providing  that,  upon  the  presentation  of 
such  a  petition,  some  certain  officer  or  body 
of  officers  should  investigate  the  necessity  of 
such  district,  and,  If  they  found  the  same 
would  be  a  public  benefit,  should  proceed  to 
the  establishment  of  such  district  and  the 
laying  out  of  a  complete  irrigation  system 
therein.  Suppose  such  law  provided  for  the 
establishment  of  a  complete  system  of  ditch- 
es for  the  distribution  of  the  waters  of  said 
stream  throughout  such  district  and  for  the 
condemnation  of  land  for  right  of  way  of 
the  ditches,  the  expenses  for  all  of  which 
should  be  borne  by  the  lands  benefited  there- 
by. Would  the  mere  fact  tbat  Into  the  hands 
of  a  certain  officer  or  officers  was  given  the 
passing  upon  the  petition  and  the  looking 
after  this  work,  In  any  manner  make  soch 
an  enterprise  one  for  the  city,  county,  or 
other  municipal  district  of  which  such  per- 
son or  body  of  men  might  be  officers,  when 
the  public,  as  such,  would  have  absolutely 
no  direct  rights  In  such  irrigation  system  and 
be  entitled  to  no  direct  benefits  therefrom? 
We  think  not  It  seems  to  as  clear  that  en- 
terprises of  this  kind,  which  merely  for  con- 
venience of  and  to  safeguard  tbe  rights  of 
all  parties  are  placed  under  the  charge  of 
and  are  carried  out  by  public  officers  are 
no  more  public  In  their  nature^  and  give  to 
the  municipality  no  more  right  or  title  In  and 
to  the  lands  Improved,  than  would  such  mu- 
nicipality have  in  the  same  providing  that 
such  an  enterprise  should  be  established  un- 
der sanction  of  law  through  the  united  ef- 
forts of  the  property  owners  without  the  In- 
tervention of  any  municipality  or  officer 
thereof. 

Tbe  order  overruling  tbe  demnrm  to  tbe 
complaint  is  reversed. 

SMITH,  J.  J  concur  in  the  condosUm  an- 
nounced by  Justice  WHITING,  but  prefer 
to  place  the  decision  upon  the  ground  that 
the  act  creating  tbe  lUm  Umlti  the  applica- 
tion of  the  act  Itself  to  proceedings  in  which 
"an  appropriation  of  tbe  funds  ot  the  corpo- 
ration" is  Involved.  It  follows  tbat  where  no 
apiwopriatlfm  ot  county  funds — "funds  of 
the  corporation"— la  mad^  or  la  necessary, 
the  act  creating  tbe  Ilm  haa  no  ai^llcation. 
And  even  though  no  approiKlatlon  of  connly 
funds  to  pay  for  the  ditch  be  necessary — be* 
cause  the  fund  Is  otherwise  provided — stUl 
an  ^proprlatlon  "of  funds  of  the  corpora- 


tlon"  la  necessary  to  render  the  lien  statute 
applicable.  Tbe  drainage  law  itself  ai^ro- 
prlates  the  fund  raised  by  special  assessment 
to  pay  for  the  ditch,  but  sudi  fund  is  not 
thereby  made  a  "fund  of  the  coriraratlon." 
The  statute  expressly  exempts  the  county 
and  its  funds  from  liability  for  the  costs  of 
construction  of  drainage.  It  seema  to  me 
the  guarded  and  explicit  language  used  In 
the  act  relating  to  liens  results  In  a  "casus 
omissus,"  which  tbe  courts  are  not  Justifled 
la  attempting  to  correct 

CX>BSON,  J.  (dissenting).  I  am  unable  to 
concur  In  the  opinion  of  the  majority  of  the 
court  as  In  my  judgment  the  facts  stated  in 
tbe  complaint  clearly  bring  the  case  within 
the  provisions  of  section  721  If  not  under  sec- 
tion 713  of  the  Code  referred  to  and  quoted  in 
tbe  opinion.  In  my  Judgment  tlie  title  to  tbe 
land  over  which  the  drainage  ditch  is  con- 
structed became  the  public  proper^  of  tbe 
county,  and  therefore  the  facts  presented  by 
the  complaint  bring  the  case  clearly  within 
the  provisions  of  section  721.  and  hence  tbe 
construction  of  a  drainage  ditch  la  an  im- 
provement ui>on  public  ground  of  tbe  county. 
By  section  3  ot  chapter  102,  Laws  of  1909. 
amending  section  5  of  chapter  134^  Iaws  of 
1907,  it  Is  provided  that  the  commlsslooers 
"shall  assess  the  damages  sustained  by  eacb 
tract  of  land  or  other  property  through 
which  the  same  shall  pasa,  and  tbe  damages 
as  compensation  for  the  land  taken  for  the 
route  of  such  drainage."  By  section  25  of 
tbe  act  of  1907  It  is  provided  tbat  "the  title 
to  the  right  of  toay  of  drainage  may  be  de- 
rived by  consent  or  purchase  from  tbe  own- 
ers of  the  lands  through  which  the  same  may 
pass  as  well  as  by  the  method  of  cond^nna- 
tlon  herein  provided."  This,  it  seems  to  me, 
shows  conclusively  that  by  the  oondemnati<m 
proceedings  referred  to  tbe  title  to  tbat  por- 
tion' of  «ich  tract  of  land  over  wliidb  Ok 
ditch  Is  constructed  passes  from  the  owner. 
To  whom  then  does  It  pass?  Clearly  it  does 
not  pass  to  the  owners  of  the  land  wlttain 
the  drainage  district,  as  such  ownen  are  not 
made  a  corporation  or  vested  with  tbe  pow- 
er to  take  and  receive  tbe  title.  As  tbe  ooon- 
ty  Is  tbe  party  that  exercises  tbe  rl^t  «rf 
eminent  domain  in  acquiring  tbe  pnqpoty 
over  which  the  ditch  is  constructed,  it  nec- 
essarily follows  tbat  tbe  county  la  the  party 
thata^uires  tbe  title  to  the  same.  In  trust,  of 
course^  for  tbe  benefit  <^  tbe  peratnia  owning 
property  within  the  drainage  dirtilet  If 
this  were  not  ao^  no  person  or  coiporatlim 
would  be  authorised  to  Institute  a  suit  Cor 
tbe  ^taction  of  said  dralnaxe  ditch  fran 
injury  or  destmctio&  or  to  recow  damages 
resulting  from  such  Injury  or  daetnictlon. 
It  will  be  noticed  tbat  tbe  title  to  the  land 
over  which  the  dltcdi  Is  to  be  oouBtrDcted 
may  bjS  acquired  by  purchase  as  as  by 
tbe  exercise  of  the  right  of  onlnoit  <iftini>ln 
When  tbe  rigbt  la  acqnlred  by  purebase^  wtio 
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the  title  to  the  property  over  which  the  ditch 
U  constructed  and  taken  by  condemnation 
proceedings  or  by  voluntary  conv^ance  of 
the  parties  vested  In  no  indlTldoal  or  corpo- 
ration. Construing,  therefore,  the  Drainage 
Act  In  connection  with  eectlon  721  quoted 
In  the  opinion.  It  seems  to  me  clear  that  the 
title  to  the  drainage  ditch  la  vested  in  the 
county  and  is  public  property. 

In  the  recent  case  of  Bates  County  t. 
WUlB,  190  Fed.  522,  111  0.  a  A.  SM,  the 
United  States  Court  of  Appeals  of  this  cir- 
cuit, in  construing  the  Drainage  Act  of  Mis- 
sonrl,  which  seems  from  the  opfnlcm  to  be 
very  similar  to  the  Dralm^  Act  of  this  stat^ 
says:  "Viewing  the  l^Islatlon  of  the  state 
relative  to  these  drainage  districts,  we  fblnk 
it  apparent  that  drainage  districts  were 
merely  political  snbdivisions  of  the  county 
for  the  special  purposes  of  drainage,  and 
were  not  at  the  time  the  contract  was  enter- 
ed Into  created  corporations  capable  of  su- 
ing and  being  sued.   The  whole  proceeding 
for  the  estabUsbment  of  drainage  districts, 
construction  of  ditches,  assessing  property 
therefor,  and  providing  the  funds  to  pay  for 
the  construction,  was  vested  in  the  county 
court.  *   *  *  That  the  dlstzict  formation 
was  for  the  purpose  ot  d^lgnating  the  terri- 
torial part  of  the  county  to  be  assessed  for 
the  payment  thoeof.  Contracts  ot  thte  char- 
acter are  analogous  to  those  of  a  dty, 
which  establishes  paving  and  sewer  districts, 
issues  paving  and  sewer  district  bonds,  in 
which  the  real  estate  In  the  partloilar  dis- 
trict only  Is  assessed  for  the  Improvement, 
the  work  being  done  on  the  theory  that  it 
is  a  local  benefit,  and  the  expense  borne  by 
the  property  specially  benefited."  Davenport 
r.  County  of  Dodge,  lOS  U.  S.  237,  20  L.  Ed. 
1018.  It  Is  hardly  neceesaiy  to  state  that  tlie 
county  court  of  Missouri  has  the  same  fww- 
era  and  duties  as  boards  of  coun^  commis- 
sioners in  this  state. 

It  will  be  observed  by  the  provisions  of  the 
Drainage  Act  that  the  contract  for  the  ex- 
penses incurred  by  the  coDstructlon  of  the 
drainage  ditch  Is  to  be  made  by  the  county, 
and  nnder  the  ruling  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Davenport 
V.  County  of  Dodge,  supra,  and  in  the  opin- 
ion in  the  Bates  Case,  supra,  the  action  upon 
the  contract  may  be  properly  brought  against 
the  county  and  a  special  judgment  entered 
providing  for  the  payments  ot  the  same  by 
taxes  levied  and  collected  from  the  property 
within  the  drainage  district   By  a  fair  con- 
struction, therefore,  of  the  Drainage  Act  and 
in  view  of  these  decisions  by  the  Supreme 
Court  of  the  United  States  and  the  appellate 
court  of  this  circuit,  I  am  clearly  of  the 
opinion  that  the  title  to  the  land  over  which 
the  drainage  ditch  Is  constructed  la  vested 
In  the  county.  I 


this  spedflc  purpose,  but  in  my  opinion  no 
appropriation  was  necessary  as  the  drainage 
law  Itself  appropriates  the  fund  derived  from 
the  assessment  of  the  property  to  the  pay- 
ment of  damages  and  the  expenses  of  con- 
structing the  ditch.  The  demand  for  Judg- 
ment In  the  complaint  In  this  case  only  re- 
quires the  county  to  pay  over  to  the  plain- 
tiff the  amount  due  the  contractor.  The 
plaintiff,  therefore,  does  not  seek  to  recover 
any  of  the  county  funds  proper,  but  simply 
demands  Judgment  adjudging  him  to  have  a 
Hen  upon  the  amount  so  due  said  contractor, 
and  that  the  same  be  paid  ora  to  the  plain- 
tiff. Assuming  as  we  may  from  the  ftct  that 
the  contractor  makes  no  defense  to  the  ac- 
tion that  the  amount  claimed  the  plain- 
tiff  Is  justly  due  him  tor  materials  furnished 
in  the  construction  of  the  drainage  ditch,  I 
am  of  the  opinion  that  the  statute  should  be 
liberally  construed  In  favor  of  the  plaintiff 
as  it  Is  clearly  not  material  to  the  county 
whether  the  amount  so  due  the  contractor 
shall  be  paid  to  him  or  to  the  plaintiff. 

HANBT,  J.  I  think  the  order  appealed 
fRHD  should  be  affirmed. 


McUANTJS  V.  MALOT. 

(Suiwane  Oonit  ot  South  Dakota.    Dee.  8, 
*^  1912.) 

1.  Affkai.  akd  Obbob  a  SB*>— Sbouxohs  Bx- 
viBWABU— Obdoi  Iirroi.'mra  Substaktial 

Bight. 

Under  Code  C9v.  Proe.  f  462,  snbds.  1,  2. 
allowing  appeals  from  an  order  affecting  a  sob- 
itantial  right  which  in  effect  determines  the 
action  and  prevents  a  judgment  from  which  an 
appeal  might  be  taken,  an  order  of  the  circuit 
court  remanding  an  action  of  forcible  entry  and 
detainer  for  trial  by.  the  Justice'a  court  because 
not  iavolring  a  question  of  title  involves  the 
merits  ot  the  action,  and  Is  am^Iatde. 
_[Ed.  Not&— For  other  cases,  see  Appeal  .sad 
tiirror,  Gent  Dig.  H  643-647;  Dec.  Dig.  |  9a*] 

2.  Justices  or  the  Peaok  (|  36*)— Juusdic. 

TION— TTTLE  to  ReAI.  PBOPKBTT. 

Justice's  Code,  {  9,  provides  that  a  justir 
shall  not  have  jnrisdictiott  in  an  action  mvol 
ing  title  to  real  property,  and  section  43  confi 
jurisdiction  ot  forcible  entry  and  detainer, 
forcible  entry  and  detainer  the  complaint 
leged  that  defendant's  lessor  by  warranty 
assigned  to  plaintiff  all  bis  rights  under  an 
lease,  and  toe  right  of  jusseBsion.  The  a 
denied  snch  allegations,  and  set  up  the  on 
and  pMseesion  thereander,  and  that  neit* 
lessor  nor  plaintiff  had  given  defendant 
of  intention  to  terminate  the  lease,  ani* 
that  plaintiff  had  any  right,  title,  or 
in  the  premises,  or  right  of  action,  f 
plaintiff  as  grantee  of  the  lessor  ws 
to  maintain  the  action,  and  that  tb 
the  deed  in  evidence  would  be  only  t 
transfer  of  the  light  to  possesBion, 
action  did  not  involve  title  to.  re 
and  was  within  the  Jurisdiction  of 
court 

[EM.  Note.— -Ftor  other  cases,  s 
the  Peace,  Cent  Dig.  H  83-^ 
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8.  La,hdlobd  AifD  T^NAirt  (I  291*)— Unlaw - 
FDi.  DxTAiimt^PnsoNS  Entitled  to  Suk 
— Absignbk  OB  LxsaoB. 

Under  Jasdce's  Code,  {  44,  which  providei 
that  forcible  eDti7  and  detainer  li  maintainable 
where  a  leasee  or  epecia]  tenant  holds  over  aft- 
er the  termination  of  his  lease,  or  fails  to  pay 
bis  rent  for  three  daya  after  it  is  due.  such  ac- 
tion may  be  maintained  by  the  lessor  or  his 
assignee,  the  object  of  the  statute  being  to  pro- 
vide a  summary  remedy  to  recover  possession 
of  the  premises,  vitbout  resort  to  ejectment 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
l^nant,  Gent  Dig.  Si  1217-1269;  Dec.  Dig.  f 

4.  Landlobd  and  Tenant  {(  70*)— Rights  of 
Parties— Tenant's  Estate. 

A.  tenant,  while  complyinr  with  the  terms 
of  his  lease,  has  an  estate  in  the  premises  leas- 
ed, but  no  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  dent  Dig.  If  215,  219 ;  Dec  Dig.  { 
70.*] 

5.  Landlobd  and  Tenant  (|f  63,  66*)  — 
Landlobd'8  Tnxx— Estoppel  bt  Tenant— 
AsaioNEE  or  Landlobd. 

A  tenant  cannot  question  the  title  of  hi« 
landlord  without  surrendering  possession  of  the 
property  and  thereby  terminating  the  tenancy, 
and  the  title  of  an  assignee  or  grantee  of  the 
lessor  is  likewise  not  subject  to  question  by 
the  lessee. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dlff.  H  150,  176;  Dec  Dig.  |S 
63,  65.*1 

6.  JuancEB  of  the  Peace  (|  36*)-Jtni8Dic- 
TioH  — Action  Involving  Tttlk  to  Real 

PbOFEBTT— FOBCIBLE  EnTBT  AND  DeTAINEB. 

A  mere  claim  by  defendant  in  forcible  en- 
try and  detainer  that  he  baa  an  estate,  and 
that  title  !■  inTolred,  la  not  Sufficient  to  oust 
the  Jurisdiction  of  the  juatice's  court  but  it 
must  afflrmatlTelj  appear  on  the  pleamngs  or 
evidence  that  siich  title  la  neoeaaarily  in 
sue. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f|  83-97;  Dec.  Dig.  1 
36.*] 

A[^)eal  from  Circuit  Court,  Yankton  Coun- 
ty ;  Robert  B.  Tripp,  Judge. 

Action  by  Michael  McManus  against  Mark 
Maloy.  From  an  order  of  the  circuit  court 
remanding  the  cause  for  trial  by  the  jus- 
tice court,  defendant  appeals.  Affirmed. 

a  J.  B.  Harris  and  O.  J.  Novotn^,  both 
of  Tankton,  for  ainwllant  Fraidi  ft  Orvls, 
of  Yankton,  fttr  resptmdoit 

CORSON,  J.  This  la  an  appeal  by  tlie  de- 
fendant from  an  order  of  the  circuit  court  of 
Yankton  county  remanding  the  cause  back  to 
the  juatlce  court  for  trial.  The  action  was 
one  of  forcible  entry  and  detainer,  and  was 
instituted  by  the  plaintiff  in  the  Justice  court 
Paragraph  1  of  the  complaint  is  as  follows: 
"That  heretofore,  to  wit,  In  the  year  1911, 
one  E.  O.  Edgerton  leased  orally  to  the  de- 
fendant the  following  described  real  prop- 
erty situate  in  the  county  of  Yankton  and 
state  of  South  Dakota,  to  wit:  •  •  *  said 
lease  to  expire  the  last  day  of  February, 
1912,  and  the  said  defendant  entered  into 
the  possession  of  said  premises  under  said 
lease  and  ever  since  has  and  still  does  re- 


tain possesion  thereof."  Hie  second  para- 
graph of  the  complaint  reads:  ''That  there- 
after, and  on  the  3d  day  of  February.  1912, 
said  E,  G.  Edgerton.  for  value,  executed  an 
assignmmt  of  all  his  rights  under  said  or- 
al lease  to  plalntUT,  and  at  the  same  Hme 
assigned  to  plaintiff  the  right  to  possession 
of  said  real  estate  on  and  subsequent  to 
the  first  day  of  March,  1912.  by  'executing  a 
warranty  deed  for  said  land  to  plaintiff, 
which  said  deed  was  delivered  to  plaintiff 
on  or  about  the  first  day  of  March,  1912." 
The  third  paragraph  alleges  service  of  no- 
tice to  quit  on  defendant  more  than  three 
days  before  the  commmcement  of  the  ac- 
tion, and  the  filing  of  said  notice  with  the 
Justice  before  the  commencement  of  the  ac- 
tion. It  is  then  alleged  that  defendant  holds 
over  and  refuses  to  surrender  possession  to 
plaintiff.  By  way  of  answer  the  defoidant 
among  other  things  alleged:  "That  on  or 
about  the  15th  day  of  January,  1911,  he  hired 
the  premises  described  In  the  complaint  from 
E.  O.  Edgerton,  who  was  then  the  owner  of 
said  premises,  by  an  oral  contract  made  and 
entered  Into  by  and  between  the  said  Ed- 
gerton and  the  defendant,  for  a  term  not 
specified  In  the  said  contract  nor  by  the 
parties  thereto,  and  the  defendant  then  took 
possession  of  said  premises  and  has  contin- 
ued In  the  possession  thereof  until  the  pres- 
ent time.  That  the  said  premises  are  farm 
lands,  and  not  lodgings,  and  the  said  hir- 
ing was  presumed  to  be  for  one  year  from 
Its  commencement ;  there  helog  no  usage  on 
the  subject  to  the  contrary.  That  neither 
the  said  Edgerton  nor  the  plaintiff  nor  any 
other  iKrson  has  ever  prior  to  the  expira- 
tion of  said  hiring  given  defendant  notice 
of  his  Intention  to  terminate  the  said  birlng. 
and  for  such  neglect  to  give  such  notice 
the  said  hiring  has  been  renewed  and  extmd- 
ed  for  one  year  from  Its  termination,  to  wit, 
to  the  16th  day  of  January,  1913."  He  ad- 
mitted In  part  the  notice  set  forth  In  par- 
agraph 3  of  the  complaint,  but  alleged  "that 
the  defendant  has  no  knowledge  or  Informa- 
tion sufficient  to  form  a  b^tef  as  to  wheth- 
er the  plaintiff  la  the  owner  of  said  !>rem- 
Ises,  and  further  denies  that  plaintiff  haa  any 
right,  title,  or  interest  In  and  to  said  pr«n- 
Ises  or  any  part  thereof,  and  denies  that 
the  plaintiff  has  any  rigbt  to  institute  this 
action."  He  ft^owed  this  with  a  general 
denial. 

The  defendant  thai  moved  the  court  to 
certify  the  action  to  the  circuit  court  for 
the  reason  that  the  dvll  Jurlsdiotion  of  the 
Justice  court  extends. '.'to  actions  for  forcible 
entry  and  detainer  or  detainer  only  where 
the  title  or  boundary  thereof  In  no  wise 
comes  In  question,"  whereas  ttils  is  as  ac- 
tloQ  of  forcible  entry  and  detainer  in  which 
the  title  of  the  real  estate  mentioned  in  the 
complaint  comes  in  question  as  appeara  fur- 
ther from  the  pleadings  herein,  which  were 
referred  to  for  the  purposes  of  the  motion. 


•For  other  easas  see  same  tople  and  seotloa  NUMBER  In  Dae.  Ols.  *  Aia.  Dig.  Kv-No.  sertaa  ft  Rap'r  lads 
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This  motion  was  granted  by  the  Justice  court 
and  the  cause  certified  to  the  circuit  court 
The  plaintiff  thereupon  moved  the  circuit 
court  to  remand  the  action  for  trial  by  the 
Justice  court,  for  the  reason  that  tt  appears 
from  the  pleadings  in  said  action  that  the 
title  to  or  boundary  of  real  proi)ertf  does 
not  in  any  wise  come  in  question,  and  that, 
therefore,  the  circuit  court  has  no  jurisdic- 
tion to  try  said  action.  The  circuit  court 
granted  the  motion  of  the  plaintiff  to  remand, 
and  gave  judgment  accordingly.  From  this 
Judgment  and  order  in  pursuance  therewith 
the  defendant  has  appealed. 

[1]  The  respondent  has  moved  to  dismiss 
the  appeal  taken  by  the  appellant  on  the 
ground  that  the  order  remandhig  the  cause 
to  the  Justice  court  is  not  an  appealable  or- 
der, nor  Is  it  an  order  reviewable  In  this 
court,  and  la  only  an  interlocutory  order 
which  could  be  reviewed  by  this  court  only 
after  a  final  determination  of  the  case.  It 
Is  further  contended  by  the  respondent  that 
the  order  made  by  the  circuit  court  does 
not  affect  a  substantial  right  of  the  appel- 
lant, nor  does  it  determine  the  actl(Hi,  but  is 
only  a  direction  that  the  court  below  should 
proceed  to  the  triul  of  the  case. 

Appellant  contends  in  support  of  his  ap- 
peal that  the  order  Is  one  involving  the  mer- 
its of  the  action,  and  therefore  is  en  ap- 
pealable order.  Section  4^,  C.  C.  Proc.,  pro- 
Tides  as  follows:  "The  following  orders, 
when  made  by  the  court,  may  be  carried  to 
the  Supreme  Court:  (1)  An  order  affecting  a 
substantial  right,  made  In  any  action,  when 
such  order  in  effect  determines  the  action 
and  prevents  a  Judgment  from  which  an  ap- 
peal might  be  taken.  (2)  A  final  order  af- 
fecting a  substantial  right,  made  In  special 
proceedings,  or  upon  a  summary  applica- 
tion in  an  action  for  Judgment  *  •  • " 
The  Question  presented  Is  a  new  one  in  this 
court,  and  one,  so  far  as  our  researches  ex- 
tend, that  has  not  been  decided  by  any  ap- 
pellate court,  and  the  respective  counsel 
seem  to  have  been  unable  to  find  or  cite  any 
case  bearing  directly  upon  this  question. 
Tn  view,  however,  of  the  provisions  of  our 
Code  with  reference  to  appeals  from  orders, 
we  are  inclined  to  take  the  view  that  the 
order  of  the  circuit  court  in  the  case  at  bar 
Involves  the  merits  of  the  action,  and  as 
such  order  Is  appealable.  The  decision  of 
the  circuit  court  was  in  effect  that  no  ques- 
tion of  title  was  involved  in  the  action,  and 
that  therefore,  the  Justice  court  had  Jurisdic- 
tion to  try  and  determine  the  same,  and  the 
decision,  therefore,  comes  clearly  within  the 
subdivision  of  section  462  of  the  Code  of 
Civil  ProcMure  above  quoted-  The  motion 
of  the  plaintiff,  therefore,  to  dismiss  the  ap- 
peal is  denied, 

[2]  This  brings  ns  to  the  second  question, 
which  is:  Was  the  decision  of  the  circuit 
court  right  In  holding  that  under  the  plead- 
ings .in  the  case,  the  question  of  title  was 
not  Involved,  and  In  remanding  the  case  to 


the  Justice  court?  Section  9  of  our  Justice's 
Code  provides  as  follows:  "The  parties  to 
an  action  in  a  Justice's  court  cannot  intro- 
duce evidence  upon  any  matter  wherein  the 
title  to,  or  boundary  of,  real  property  in  any 
wise  comes  In  question;  and  if  it  appear 
from  the  answer  of  the  defendant  verified 
by  his  oath,  tliat  the  determination  of  the 
action  wilt  necessarily  Involve  the  question 
of  title  to,  or  boundary  of,  real  property, 
in  anywise,  the  Justice  must  suspend  all 
further  proceedings  in  the  action,  and  certify 
the  pleadings,  *  •  *  to  the  clerk  of  the 
circuit  court"  etc.  It  is  contended  by  the 
appellant  that,  under  the  allegations  in  the 
complaint  and  denials  and  allegations  in  the 
answer,  it  clearly  appeared  that  a  qnesti<m 
of  Utle  was  involved  which,  under  the  provi- 
sions  of  section  9  of  the  Jostice's  God^  could 
not  be  detwmlned  1^  the  Justice  court  'or 
the  feaeon  that  a  grantee  of  the  landlord 
under  whom  the  defendant  held  his  lease 
conM  not  maintain  the  action  onder  Che 
dfliials  In  the  answer  withont  introducing  In 
evidence  his  deed  from  ^dgerton,  the  land- 
lord, to  blmself  wtdeh  necessarl^  Involved 
proof  of  title.  It  Is  contended,  bowevo-,  by 
the  respondent  In  support  of  the  decision  of 
the  drcnlt  coort  Uiat  the  grantee  of  Edgw- 
tcn,  die  landlord,  sacceeded  virtoe  of  the 
deed  from  Edgertmi  to  blmsdf  to  the  posi- 
tion of  the  landlord,  and  tbat  be  was  ttia«- 
by  able  to  maintain  the  actton  as  gainst  the 
defendant  as  the  landlord  vnmld  have  been 
had  be  contlnaed  as  the  owner  of  the  prop- 
erty, and  that  the  fact  of  alleging  the  exe- 
cution of  the  deed  1^  Bdgerton  to  the  plain- 
tiff end  its  Introduction  in  eridfflice  would 
simply  be  to  show  the  transfer  of  the  land- 
lord's right  of  possession  to  Uie  plaintiff  and 
the  plaintiff's  right  to  maintain  the  action. 
We  are  of  the  opinion  that  the  respondoit  Is 
right  in  his  contention.  It  will  be  observed 
by  the  second  paragraph  of  the  plaintiff's 
complaint  that  he  alleges  that  on  the  8d  day 
of  February,  1912,  said  E.  G.  Edgerton,  for 
value,  executed  an  assignment  of  all  his 
rights  under  said  oral  lease  to  the  plaintiff, 
and  at  the  same  time  assigned  to  plaintiff 
the  right  to  possession  of  the  real  estate  on 
and  subsequent  to  the  Ist  day  of  March,  1012, 
by  executing  a  warranty  deed  to  said  plaln-i 
tiff  which  was  delivered  to  plaintiff  on  or 
about  the  1st  day  of  March,  1912.  As  this 
allegation  is  denied  by  the  answer,  on  the 
trial  the  plaintiff  would  be  required  to  in- 
troduce in  evidence  the  deed,  not  for  the 
purpose  of  eetabllsblng  title  to  the  property, 
but  for  the  purpose  of  showing  tbat  Fdger- 
ton  had  transferred  to  plaintiff  his  Interest 
in  the  lease  and  his  right  to  the  possession 
of  the  property,  thereby  conferring  upon  the 
plaintiff  the  right  to  Institute  the  action  and 
the  rights  of  Edgerton  to  the  possession  of 
the  property. 

In  Burrus  v.  Funk,  29  Okl,  677,  119  Pac. 
976,  decided  In  November,  1911,  the  learned 
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Supreme  Court  of  Oklahoma  In  dlscnsslng  an 
analogous  case  to  the  one  at  bar  says :  "The 
erldence  discloses  that  defendant  was  In 
possession  under  a  lease  from  the  former 
owoer  which  had  expired,  and  was  seeking 
to  retain  possession  by  holding  over  under  an 
alleged  new  leaset  which  he  set  up.  Assailing 
plalntlfTs  title  which  was  a  deed  from  hia 
landlord,  and  Introduced  for  the  purpose  of 
proving  plalntUTs  right  of  possession,  de- 
fendant sought  to  show  that  the  same  was 
void  because  of  the. alleged  minority,  when 
msde,  of  plaintiff's  grantor,  and,  the  issue  of 
fact  being  determined  against  him,  now 
claims  that  the  title  to  the  land  being  thus 
iDTOlved  the  Justice,  and,  on  appeal,  the  coun- 
ty court,  was  ousted  of  Jurisdiction  to  try 
the  cause.  Such  not  being  a  proper  subject 
of  trial,  the  Jurisdiction  of  neither  court  was 
affected  thereby.  In  Yansellous  t.  Huoie, 
2e  Okl.  243,  108  Pae  U02,  the  situaUon  was 
strikingly  similar.  There,  as  here,  defendant 
was  in  possession  under  a  lease,  and,  after 
the  expiration  of  his  term,  refused  to  dellrer 
possession  to  the  purchaser.  The  court  said : 
The  next  objection  raises  the  qoestkm  of 
the  aufllclaicy  of  the  deed  to  ttte  plaintiff, 
and  puts  in  issue  the  tlUe  to  tlie  property* 
We  do  not  deem  tU>  a  proper  subject  for 
trial  In  the  present  case.  "Forcible  entry  and 
detainer,"  or  "forcible  atry  and  unlawful 
detainer,**  is  a  proceeding  at  law,  and  the 
right  to  poaseasion  is  the  sole  question  in* 
TOlved.  and  eridenoes  of  title  are  only  materi- 
al in  so  far  as  th^  tend  to  show  the  rig^t 
ct  possession,  and  no  equitiea  of  partlea  can 
be  d^rndned.  Anderson  t.  Fwgnson,  12 
Okl.  907,  71  Pac  226.  There  are  a  great 
many  other  cases  to  the  same  Meet  In  this 
Jurisdiction;  hot  the  anesUon  is  so  well 
settled  here  axtd  elsewbm  that  we  do  not 
dean  it  necessary  to  dte  them.'  See,  also, 
Powers  T.  Myers.  25  Okl  leO.  106  Pac.  674." 
As  bearing  njKm  this  question,  aee  the  fol- 
lowliv  caaea :  Browne  t.  Haa^ltlne,  9  8.  D. 
621,  70  N.  W.  648;  Streeter  t.  Halc^.  147 
Mass.  141,  16  N.  B.  778;  Dnnshee T.  Onindy, 
81  Mass.  (15  Gray)  814;  Josselson  t.  Sonne- 
boru,  110  Md.  546,  73  Atl.  6S0;  Vlnterfleld 
V.  Stauas,  24  Wis.  884;  Stone  t.  Blsnchard, 
87  Neb.  1,  126  N.  W.  706. 
'  [3]  The  appellant  cites  in  ai^Kirt  of  his 
contention  the  case  of  Rei^  t.  Cotter,  29 
Cal.  168.  That  case  wonld  support  the  ap- 
pellant's contention  it  the  forcible  wtry  and 
detainer  act  of  California  had  be^  at  the 
time  of  that  decision  similar  to  the  forcible 
entry  and  detainer  act  of  this  state.  The 
decision,  however,  seems  to  be  based  upon 
the  ground  that  the  provisions  of  that  act 
limit  the  r^ht  of  recovery  to  the  landlord, 
and  therefore  the  act  could  not  be  extended 
to  the  assignee,  heir,  or  other  person  claim- 
ing under  the  landlord.  In  that  opinion  the 
teamed  Supreme  Court  of  California  says; 
"Upon  Inspection  of  the  fourth  section  of 
the  act  (Stat  1863,  p.  663).  it  vriU  be  found 


that  this  remedy  Is  eonfemA  only  upon  the 
landlord,'  and  Is  not  given  in  toms  at  least 
to  his  successors  in  estata"  And  the  conrt 
held  that  by  Uie  act  the  remedy  was  limited 
to  the  landlord,  and  not  given  to  his  assignee. 
In  the  later  decision  of  Hartel  t.  Meeban, 
6S  Cal.  47.  it  appears  that  the  act  bad  been 
amended  by  extending  the  writ  to  **tbe  suc- 
cessors in  estate  of  bis  landlord  if  any  then 
be." 

Our  Justice's  Code  on  fbrdble  entry  and 
detainer  provides : 

"Sec.  43.  Any  justice  of  the  peace  with- 
in his  proper  county  shall  have  power  to 
inquire,  in  the  manner  hereinafter  spedfled. 
of  all  cases  of  forcible  ratry  and  detainer, 
or  detainer  only,  of  real  property. 

"Sec.  44.  This  action  is  maintainable: 
*  *  *  4.  Where  a  lessee  in  person  or  by 
hiB  sub-tenants  holds  over  after  the  termina- 
tion of  his  lease  or  expiration  of  his  term, 
or  falls  to  pay  his  rent  for  three  days  after 
the  same  shall  be  due." 

It  will  be  observed  that  there  Is  no  limita- 
tion in  this  statute  as  to  the  party  who  may 
nuilntain  the  action,  and  it  ther^ore  seems 
a  proper  construction  of  that  subdlvlai<Mi  that 
the  action  may  be  maintained,  not  only  by 
the  lessor,  but  his  assignee  or  grantee,  as 
such  was  evidently  the  intention  of  the  Leg- 
islature in  adopting  the  provision.  Tbe  ob- 
ject of  these  sections  evidently  is  to  provide 
a  speedy  and  summary  reroedj  for  the  land- 
lord or  hia  grantee  or  assignee  to  reoorer 
possession  of  the  premises  instead  of  re- 
sorting to  the  expensive  and  dilatory  pro- 
ceeding of  an  action  in  ejectmrait,  or,  more 
properly  under  our  Code,  an  action  to  recover 
ptMsession  of  the  property. 

Much  rdlance  is  also  placed  by  the  ap- 
pellant upm  Oie  case  of  Hurry  r.  Burris  et 
aL.  decided  tqr  the  Siqireme  Court  of  Dakota 
Territory  and  r^rl»d  in  6  Dak.  170, 
N.  W.  25.  But,  after  a  careful  examination 
of  the  able  and  teamed  opinion  of  ttie  Inte 
tmitorlal  court  written  by  Chief  Jnstiee 
Tripp,  we  are  of  the  oplnlfm  that  the  case 
does  not  sustain  the  appellants  eontentioiL 
It  appears  from  the  atatemrat  of  Aicts  in 
that  case  that  the  plaintiff  alleged  tn  his 
complaint  an  unlawful  »tty  by  the  defend- 
ants by  force  and  violence,  and  an  mlawfui 
entry  by  the  defmdants  by  fraud  and  stealth 
with  unlawful  detention.  The  defendants  in 
their  answer  denied  generally  the  allegations 
of  each  count,  and  pleaded,  in  substanoe,  that 
the  defendants  were  lawfully  possessed  of 
the  premises  as  tenants  of  <nie  O'Nell.  who 
was  the  owner  thereof  by  pnrdtiase  frona  the 
plaintiff,  and  pleaded  the  pendency  of  a 
former  action.  The  Stu»reme  Court  In  Its 
opinion  takes  the  view  that,  nndw  the  plead- 
ings and  evidence  offered,  the  queetimi  of 
title  was  clearly  raised  In  the  case,  and  that 
the  Justice  court  should  bare  certified  the 
case  to  the  circuit  court,  then  the  district 
court,  for  Its  decision.  The  question  of  the 
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right  of  an  tgtw  of  the  iMse  or  grantee 
tnwi  0ie  Undlord  was  not  InTolved,  and 
benee  the  decfaion  In  that  caae  has  hnt  Utfle, 
If  any,  application  to  Uie  case  at  bar. 

nie  contention  of  the  appelant  that  tiie 
defoidant  allegliv  that  hla  lease  he 
acquired  an  estate  In  the  premises  and  titiat 
such  estate  amounted  to  a  title  to  the  pnq^ 
erty  is  clearly  ontenalile. 

[4]  Bvery  tenant  whfle  complying  with  the 
terms  of  his  lease  has  an  estate  in  tb»  prem- 
teee  leased  bnt  no  title  to  the  property. 

[I]  It  Is  e  settled  mle  of  hiw  that  a  tenant 
cannot  gnesthni  the  title  of  his  landlord 
wltiiont  first  snrraiderbig  op  possession  of 
the  property  under  the  lease  and  ther^y 
terminating  tlie  tenancy.  The  plaintiff  by 
virtue  of  his  ass^nment  of  the  lease  from 
Edgerton,  the  landlord,  and  as  grantee  of 
EdgertoD,  acquired  the  right  to  possession 
of  hla  grantor,  and  his  title  was  no  more 
subject  to  qnesioon  by  the  lessee  than  would 
iiave  been  the  Utle  of  his  grantor,  Edgerton. 

[t]  Therefore  no  question  of  title  was  prop- 
er^ raised  by  the  defendant  in  his  answer. 
It  seems  to  be  generally  held  that  a  mere 
claim  by  the  defendant  that  the  title  is  in- 
volved is  not  Bofflclent  to  oast  the  justice 
court  of  jurisdiction,  but  It  must  affirmative- 
ly appear  from  the  pleadings  or  evidence  that 
it  Is  In  fact  necessarily  in  Issue.  If  this  were 
not  so,  the  defendant  in  nearly  every  action 
under  the  forcible  entry  and  detainer  act 
could  oust  the  justioe  court  of  jurisdiction 
by  claiming  that  a  question  of  title  was  In- 
volved. The  eftect  of  the  answer  would 
seem  to  be  simply  to  raise  the  question  of 
defendant's  right  of  possession  under  bis 
lease,  and  not  plaintlfTs  title.  This  ques- 
tion was  properly  triable  by  the  justice  court 

We  are  clearly  of  the  opinion,  therefore, 
that  the  circuit  court  was  right  In  remand- 
ing the  action  to  the  justice  court,  and  the 
order  i^vealed  from  is  aflKrmed. 


McKONE  et  aL  v.  CTTT  OF  PABGO. 
(Supreme  Court  of  North  Dakota.    May  24, 
1912.   On  Behearisg,  Nov.  23,  1012.) 

(BgO^hua  »y  Oe  Oomrt) 
1.  MumOIPAI.  OO^POBATIONS  (I  S18*>— PUB- 

uc  IicpBOvunNTS— Acnoirs  to  Skt  Aside 

— -IjEMITATIONS. 

An  action  to  set  aside  a  special  assessment 
levied  on  Iota  to  defray  p&vlne  expense,  where 
ttu  assessment  was  apportioDed  to  the  property 
by  the  city  special  assessment  commission  and 
confirmed  by  the  city  coundL  and  thereafter 
spread  upon  the  tax  lists,  ana  more  than  six 
months  having  elapsed  from  tiie  date  of  such 
approval  and  confirmation  of  tbe  assessment 

Sthe  ctty  council  without  the  commencement 
an  action  to  set  aside  the  assessment  for  Ir- 
regnhulties,  It  is  held  that  such  an  action,  be- 
gan after  tbe  ex^ration  of  six  months  from 
the  date  of  such  coufirmatioQ,  is  barred  from 
l>elng  maintained  by  the  statute  itf  limitations 
contained  in  section  2790,  Rev.  Codes  1905 
(section  IDS,  e.  02,  Seas.  Laws  1906),  piDvidinfc 


that  **oo  action  for  dther  <rit  said  purposes  shall 
be  maintained  unless  it  is  commenced  within 
six  moDths  after  such  special  asssssmant  Is 

approved." 

[Bid.  Note.^For  other  cases,  see  Munl^>al 
Corporations,  Cent  Dig.  tt  11^1206;  Efee. 
Dig.  I  6tS.*i 

2.  MUNIOIPAI.  GOBFOBAIIONS  ({  613*)— AS- 
BBSSIfXITTB— LDOTATIONB— PBOSFBCnSVS  OF- 
XBAIION. 

Such  Statute  imposing  a  six  months  period 
of  limitation  within  which  to  commence  actions 
to  set  aside  assessments,  is  valid  and  enforcea- 
ble^ and  is  here  applicabl&  notwithstanding 
that  the  title  of  the  act  speelficaUy  referred  to 
the  vacation  of  assessments  made  prior  to  its 
passage. 

[Eld.  Note.— For  other  cases,  see  Monidpal 
Corporations.  Cent  Dig.  i%  llSS-iaoO;  Dee. 
Dig.  1  618.*] 

On  Rehearing. 
8.  Statutbs  a  117*) — SuBJson  and  Titus 

— iJHTrATIOIf  or  AOIIOKS. 

On  rehearing,  section  156,  e.  02,  Sess. 
Laws  1906,  as  to  tbe  statute  of  Umttatlons  con- 
cerning fatUTS  assessments,  hM  not  nneonstltn- 
tional. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  16S-167;  DecTDtg.  |  117.*] 

Appeal  from  District  Court,  Case  County ; 
AUmi,  Special  Judge. 

Action  by  A.  K.  McKone  and  others  against 
the  City  ct  Fargo.  Vrtm  a  judgment  for 
defendant  lAalntUEi  amaal.  Afllrmed. 

BdUnsOB  A  Lemke,  of  Vargo.  for  apptf- 
lants.  Sedi  Rlchardsoiw  of  Fargo,  filed  an 
addlti<Hial  brief  on  rehearing  in  bdialf  of 
other  parties  slmilarlj  situated  to  these  ap- 
peOatits.  W.  H.  Bhur^  Olty  Att7^  of  Fargo, 
for  reepondoLt 

QOSS,  J.  This  action  Is  a  direct  attadc 
upon  a  special  aascssmmt  levied  for  street 
paving.  The  property  Involved  la  lot  1  of 
block  16,  and  lot  14  of  block  9,  In  Kcneor  * 
Devttfs  addiUrai  to  Fargo.  A  special  assess* 
ment  of  91,886.98  for  said  purposes  was  levied 
and  spread  as  a  tax  against  each  OV  said 
lots.  PlalntUb  aver:  lAat  levy  and 
special  assessment  was  made  without  any 
authority  of  law,  and  that  in  all  thiass  per- 
tainliv  to  the  comtmctlon  of  said  pavemokt 
and  contracting  for  the  same,  and  the  making 
and  filing  of  plans  and  ^ectBcattons  there- 
for,  and  tlie  levy  of  said  assessment  and  the 
pretendedt  conflnnatlon  of  the  sam^  there 
was  no  eomirtlance  with  ttie  law."  "That 
the  cost  charged  against  said  propor^  for 
8u<^  pavement  Is  conflscatory,  and  ta  more 
than  twice  the  amount  which  It  adds  to  tlie 
value  of  said  pr(^rt3r<"  "1^  plaintUb  aver 
that  under  inrotest  th^  have  paid  one-tenUi 
of  the  amount  assessed  against  said  property, 
and  they  are  willing  and  ready  to  pi^  sndi 
further  sum  as  may  be  Jxuet  and  equitable, 
and  not  In  excess  of  the  Increased  value  of 
said  pn^erty  and  the  boitf  ts  to  said  ivoper- 
ty  by  reason  of  the  construction  of  sudi  pave- 
ment; aiMl  ibey  do  offer  to  pay  In  all  60 
per  cent  of  the  cost  of  said  pavement,  which 
Is  In  excess  of  any  benefits  to  said  property." 
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The  prayer  for  relief  required  defendants  to 
set  fortb  their  adverse  claims  to  the  proper- 
ty, "that  the  Taltdity  of  the  same  may  be 
adjudged  and  determined,  and  that  said  ad- 
verse claims  may  be  adjudged  void  and  con- 
fiscatory, and  that  the  pavement  assessment 
levied  against  said  proiKrty  be  adjudged  void 
on  the  owners  paying  one-half  of  the  sum 
without  any'  interest,  penalty,  or  cost" 

The  answer  detailed  proceedings  regularly 
had,  Including  a  petition  for  paving  improve- 
ments, the  granting  of  the  same  on  a  finding 
of  necessity  for  said  paving,  preparation  by 
the  city  engineer  of  plans,  specifications,  and 
estimate  of  the  cost  thereof,  and  Its  con- 
sideration and  approval  by  the  city  council ; 
the  advertising  for  bids  and  the  letting  of 
the  contract  for  construction  of  the  paving 
according  to  said  plans  and  specifications  on 
file  with  the  city  auditor ;  the  completion  of 
said  work  and  total  cost  thereof ;  the  person- 
al Inspection  by  the  city  special  assessment 
commission,  and  Its  determination  In  writ- 
ing of  the  lots  subject  to  assessment  therefor 
and  the  benefits  thereto,  and  the  proportion 
based  thereon  assessable  to  each  tract  bene- 
fited, in  which  report  and  assessment  each 
lot  Involved  herein  was  reported  as  subject 
to  assessment  for  91,356.98,  as  based  upon 
benefits  ot  $2,035.47  accruing  to  each  tract 
because  of  said  paving ;  the  fixing  of  a  day 
for  the  review  of  said  assessments  and  notice 
thereof  to  the  property  owners  assessed, 
which  date  was  February  27,  1909 ;  the  con- 
firmation on  said  hearing  had  by  the  city 
special  assessment  commission  of  the  assess- 
ment list  as  filed;  notice  by  publication  of 
such  action,  and  that  the  city  council  would 
meet  on  April  6,  1909,  at  a  place  designated, 
to  act  further  upon  said  list  and  hear  any 
objections  thereto,  and  its  final  conflrmation 
and  approval  after  notice  on  May  3,  1909, 
whereupon  It  was  certified  by  the  city  audi- 
tor to-tbe  county  auditor,  and  the  assessment 
as  made  spread  against  all  property  assessed 
Including  these  lota;  that  plalntlfFs  defaulted 
In  appearing  at  any  of  said  bearings,  and 
made  no  objection  of  any  kind  to  said  pro- 
ceedings until  the  commencement  of  this  ac- 
tion on  March  1,  1910,  nearly  a  year  after 
confirmation  of  the  assessment  Defendants 
further  plead  that  because  this  a&tlon  was 
not  commenced  within  six  months  from  May 
8, 1909,  the  date  of  the  final  approval  by  die 
city  council  of  said  assessment,  this  action 
cannot  be  maintained.  There  is  no  denial 
of  any  of  the  forgoing  matters  alleged  by 
answer. 

On  the  trial  no  attack  is  made  on  the 
regularity  of  proceedings  conferring  jurisdic- 
tion upon  the  dty  council  to  act  and  prior 
to  letting  of  contracts.  The  plaintiffs  assert 
that  the  city  council  lost  "Jurisdiction  to 
make  any  assessment  for  two  fundamental 
reasons:  (1)  The  city  council  did  not  cause 
to  be  made  and  filed  in  the  office  of  the  city 
auditor  the  plans  and  specifications  of  the 
pavement  giving  all  the  details  of  the  work 


to  be  done.  (2)  The  second  assessment  was 
confiscatory,  and  was  not  based  on  special 
benefits  to  the  lots."  The  above  is  quoted 
from  appellants'  brief,  and  Is  a  summary  of 
their  contentions  on  the  trial  and  on  this  ap- 
peal. The  case  below  was  tried  with  the  ob- 
ject In  view  of  setting  aside  or  modifying 
special  assessments  because  of  d^ects  In  the 
plans  and  specifications  upon  which  the  con- 
tract was  let  and  under  which  the  work  was 
done,  and  also  because  of  IrregularltleB  there- 
after occurring  concerning  ttie  manner  of 
tlie  levy  of  the  assessments.  In  that  the  aa- 
sessments  are  charged  to  have  been  based, 
not  upon  special  benefits  to  the  property 
correctly  determined  by  the  assessment  com- 
mission, but  instead,  that  the  assessment 
commission  arbitrarily  apportioned  the  cost 
of  the  project  between  these  and  many  other 
lots,  and  from  the  cost  computed  and  assess- 
ed benefits  by  a  method  used  of  adding  to 
the  cost  one-half  more  than  the  tax  the  com- 
mission had  [Hi^vlonsly  determined  the  prop- 
erty should  bear ;  In  other  words,  that  in- 
stead of  the  tax  being  determined  proportion- 
ately from  the  special  benefits  to  the  proper- 
ty, the  tax  was  arbitrarily  assessed  with  ref- 
erence to  cost  only.  Plaintiffs  have  offered 
proof  tending  to  sustain  these  contentions 
as  to  the  method  of  the  assessment  board  in 
determining  special  b^efits  and  special  as- 
sessments supposedly  levied  thereon  as  to 
this  property  and  these  assessments  Involved. 

[1]  But  plaintiffs  are  met  at  the  threshold 
of  the  merits  of  this  case  with  the  estab- 
lished facts  that  the  assessment  had  been 
fully  made  prior  to,  and  confirmed  and  ap- 
proved in,  May,  1009,  and  this  action  was  not 
commenced  until  March  1,  1910,  the  date  of 
the  summons.  The  city  invokes  the  provl- 
sioDB  of  section  2790,  R.  C.  1905,  being  sec- 
tion 155  of  chapter  82  of  the  Session  Laws  of 
1905,  entitled  "An  act  for  the  organization 
and  government  of  cities  and  to  provide  for 
the  limitation  of  actions  to  vacate  special 
assessments  heretofore  made."  The  particu- 
lar section  of  this  act  containing  the  statute 
of  limitations  here  sought  to  be  Invoked 
against  the  maintenance  of  this  action  reads: 
"Whenever  any  action  or  proceeding  shall  be 
commenced  and  maintained  before  any  court 
to  prevent  or  restrict  the  collection  of  any 
special  assessments  or  part  thereof,  made  or 
levied  by  the  offlcers'of  any  dty  for  any  pur- 
pose authorized  by  law,  and  whenever  any 
action  or  proceeding  shall  be  commenced  and 
maintained  as  aforesaid  to  vacate  or  set 
aside  any  sale  of  real  estate  for  such  special 
assessments,  or  to  cancel  any  tax  certificate 
or  deed  given  under  such  sale,  and  such  as- 
sessment shall  be  held  to  be  void  by  reason 
of  noncompliance  with  this  act,  the  court 
shall  determine  the  true  and  jost  amount 
that  the  property  attempted  to  be  so  assessed 
by  said  special  assessment  should  pay,"  and 
enter  judgment  accordingly,  to  have  the  force 
of  a  lien  to  be  enforced  by  court  action: 
"Provided  that  no  action  for  eitfaw  of  said 
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purpoees  shall  be  maintained  unless  it  Is 
commenced  within  six  mouths  after  snch  spe- 
cial assessment  Is  approved,  and  in  case  of 
such  assessment  heretofore  approved  within 
six  months  after  this  act  takes  effect"  Can 
this  action  be  maintained  after  the  expira- 
tion of  such  six  months  period  of  limitation? 
PlaintifTs  claim  the  statute  is  not  applicable, 
because  of  its  title  providing  '.'for  the  limi- 
tation of  actions  to  vacate  special  assess- 
ments heretofore  made."  Counsel  remark; 
"Of  course,  tiie  assessment  In  question  was 
not  'heretofore  made.*  It  did  not  precede  the 
passage  of  the  act,  and  so  the  limitation  does 
not  apply  to  this  action" — but  state  that  "the 
special  assessment  was  made  under  an  act 
of  1905,"  the  act  In  question.  They  quote  in 
thehr  brief  sections  142,  143,  and  166  thereof, 
end  seek  to  apply  those  provisions  where 
they  fit  their  side  of  the  case,  but  deny  the 
,  application  of  section  155,  containing  the  six 
months  statute  of  limitations. 

[2]  It  Is  to  be  noticed  that  this  Is  not  a 
curative  statute,  but  a  statute  of  limitation 
of  actions.  It  is  couched  in  strong  and  un- 
mistakable language.  "That  no  action  for  ei- 
ther of  said  purposes  shall  be  maintained  un- 
less It  is  commenced  within  six  months  after 
such  special  assessment  is  approved."  Appel- 
lants do  not  challenge  Its  constitutionality, 
BO  that  is  not  before  us.  Neither  is  there 
any  question  of  statutory  construction  in- 
volved. It  la  sufficient  to  set  this  statute  of 
limitation  running  when  two  requisites  ex- 
ist: (1)  A  special  assessment;  and  (2)  its 
approval.  With  these  existing,  a  lapse  of  six 
months  bars  the  commencement  of  an  action 
to  assail  the  assessment  It  is  here  conced- 
ed, both  by  the  pleadings  and  the  proof,  that 
a  qwdal  assessment  was  levied;  but  it  Is 
contended  that  it  Is  void  because  of  the  man- 
ner of  its  levy  as  not  based  upon  specific 
benefits  found.  The  assessment  in  question 
bears  all  the  earmarks  of  a  valid  assessment. 
It  purports  to  be  based  upon  specific  bexiefits. 
Both  specific  benefits  and  tax  are  stated  in 
Itemized  amounts  upon  the  tax  list,  and  are 
even  spedfled  to  the  cent  with  the  utmost 
nicety.  The  regular  statutory  steps  have  all 
been  taken.  On  the  face,  then,  of  proceed- 
ings the  utmost  of  r polarity  apparently  ex- 
ists. Appellants  now  seek  to  go  beyond  the 
assessment  altogether,  and  impeach  it  by 
showing  different  special  benefits  than  those 
recited  In  the  levy,  or  the  use  of  Illegal 
methods  In  their  determination.  More  than 
this,  they  seek  to  draw  the  inference,  from 
the  levy  on  other  lots,  that  the  levy  made 
as  to  the  two  tracts  in  question  la  invalid. 
In  this,  as  In  their  whole  argument,  a  levy 
of  special  assessments  against  these  two  lota 
by  the  proper  taxing  power  and  legal  on  the 
face  of  proceedings  is  recognized  and  sought 
to  be  attacked  after  six  months  from  its  con- 
ceded approval  The  assessment  at  most  is 
but  voidable,  not  void.  Having  all  condi- 
tions named  in  the  statute  existing  to  set  the 
statute  in  motion,  we  have  the  exact  case 


before  us  for  which  it  was  intended  to  be 
applicable.  If  the  statute  does  not  here  aj>- 
ply  to  bar  the  maintenance  of  this  action, 
commenced  more  than  six  months  after  ap- 
proval of  these  special  assessments,  it  never 
has  application  to  any  case. 

Counsel  for  api>ellants  cannot  maintain 
but  that  such  statutes  are  valid  and  en- 
forceable. We  quote  from  1  Page  and  Jones 
on  Taxation  by  Assessment,  S  141:  "Statutes 
are  frequently  found  which  require  that  ob- 
jections to  assessments  must  be  made  within 
some  short  space  of  time,  and  that  if  not 
so  made,  they  shall  be  deemed  to  have  been 
waived.  Such  statutes  are  usually  held  to 
be  valid  if  the  time  given  Is  sufficient  to  en- 
able the  property  owner  to  present  bis  ob- 
jections fairly.  Thirty-day  limitations  have 
been  upheld  as  in  cases  of  assessments  for 
street  improvemrata  or  for  sewers.  A  three< 
day  limitation  has  been  upheld,  even  where, 
on  account  of  sickness,  the  property  owner 
was  not  able  to  file  his  remonstrance  within 
the  time  limit  Such  restrictions  are  held 
In  some  Jurisdictions  to  apply  to  constitu- 
tional questions  as  well  as  to  failure  to  com- 
ply with  statutory  requlrem^ts,  while  In 
other  Jurisdictions  it  has  been  held  that  they 
cannot  apply  to  constitutional  questions." 
To  the  same  effect  see  Hamilton  on  the  Iaw 
of  Special  Assessments,  8{  530  and  531,  from 
which  we  quote:  "The  1^1  truism  that  the 
statute  of  limitations  does  not  run  against 
a  municipal  corporation  actlnir  in  the  dis- 
charge of  the  public  dnty  has  no  application 
to  the  commencement  of  actions  at  law  or 
suits  In  equity  begun  against  such  corpora- 
tions for  violations  of  statutory  duty  In  mak- 
ing assessments.  The  various  statutes  limit- 
ing the  commencement  of  actions  are  appli- 
cable to  and  include  these  classes  of  cases." 
"A  statute  providing  that  'no  action  to  set 
aside  special  assessments  or  to  enjoin  the 
making  of  the  same  shall  be  brought,  nor 
any  defense  to  the  validity  thereof  be  al- 
lowed after  the  expiration  of  thirty  days 
from  the  time  the  amount  due  on  each  lot 
or  piece  of  ground  liable  for  such  assessment 
is  ascertained,*  being  within  the  Jurisdiction 
of  the  Legislature,  Is  not  such  a  restriction 
upon  the  rights  of  litigants  as  calls  for  In- 
terference on  the  part  of  coorta  It  the  prior 
proceedings  are  sufflidrait  to  confer  Jurisdic- 
tion upon  the  corporate  authorities  Co  pro* 
ceed."  The  above  qnotatlon  from  su^  trea- 
tise on  Special  Assessments  recites  the  Kan- 
sas statute,  and  for  proof  of  its  application 
according  to  its  terms  see  Leavenworth  v. 
Jones,  60  Kan.  857,  77  Pac.  27S;  Kansas 
City  V.  Gibson,  66  Kan.  fiOl,  72  Pac.  222; 
Wahlgren  v.  Kansas  City,  42  Kan.  243,  21 
Pac.  1068;  Topeka  t.  Gage,  44  Kan.  87,  21 
Pac.  82.  We  quote  the  following  from  the 
opinion  in  the  last-named  case:  "Tlie  lan- 
guage of  this  statute  is  sudli  as  to  leave  lit- 
tle or  no  room  for  construction.  Its  provi- 
sions are  plain,  direct,  and  positive,  and 
seem  sufficiently  broad  to  cut  off  all  defenses 
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not  anerted  within  the  period  of  time  named 
therein."  "And  If  the  Legislature  was  pro- 
riding  a  special  statute  of  llmltatloiu  dif- 
ferent from  that  of  the  general  statute,  we 
must  presume  that  they  Intended  It  to  have 
the  effect  they  said  It  should  have  and  cut 
off  all  defenses  of  whatever  kind  or  char- 
acter. This  may  be  a  harsh  rule,  but  that 
fiict  does  not  furnish  a  reason  why  we 
should  not  construe  the  statute  as  It  Is, 
though  it  may  furnish  a  reason  why  the 
Legislature  should  modify  it"  This  Is  that 
court's  opinion  of  a  statute  granting  but  one- 
sixth  the  period  of  time  within  which  to 
commence  action  allowed  in  ours. 

Wisconsin  has  a  similar  statute,  with  one 
year  aa  the  limitation  period.  See  section 
1210h,  Wisconsin  Bevlsed  Statutes  of  1888, 
and  as  an  example  of  Its  application  see  Ha- 
mar  v.  Lelhy,  124  Wis.  M5,  102  N.  W.  568, 
an  action  brought  after  the  one-year  period 
to  foreclose  a  tax  certificate  to  which  a  de- 
fense of  irregularity  was  sought  to  be  in- 
terposed, and  which  the  trial  court  on  the 
proof  made  ft>nnd  to  be  a  defense.  On  ap- 
peal the  Judgment  was  reversed,  the  court 
holding  the  statute  of  limitations  to  bar  In- 
terposition of  such  defense,  and  tliat  "the 
court  below  erred  in  admitting  evidence  tend- 
ing to  show  that  no  valid  assessment  had 
been  made  and  In  entering  Judgment  Bet> 
ting  aside  and  canceling  the  tax  and  tax  cer- 
tificate." See,  also,  a  similar  statute  provid- 
ing a  80-day  polod  after  Issuance  of  bonds 
for  street  Improvements  within  whldi  pro- 
ceedings must  be  begun  or  bonds  Issued  be 
conclnslve  evidence  of  the  regularity  of  all 
proceedings  prior  tiiereto,  construed  and  en- 
fdrced  in  Chase  v.  Tioute,  146  Gal.  8S0,  80 
Pac.  81,  regarding  whldi  that  court  aays: 
*Tbe  polod  of  80  days  attee  the  date  of  the 
warrant  wittiln  whltA  the  statute  permits  an 
owner  to  prevent  the  Issnanoe  of  any  bond 
by  filing  an  affidavit  and  requesting  that  no 
bond  be  Issued  gives  a  reasonable  time  to 
Uie  owner  within  which  to  make  his  Sec- 
tion vrtietber  he  will  take  advantage  of  the 
extension  of  time  afforded  by  the  Issuance 
of  a  bond,  at  by  reanestlng  that  no  bond  be 
tosaed  preserve  such  rights  as  he  may  think 
he  has  to  defeat  the  assessment  for  Irregu- 
larity in  the  proceedings.  The  notloes  hav- 
ing been  given,  he  Is  conduidvely  presumed 
to  have  knowledge  of  his  right  to  so  elect 
It  should  not  be  forgotten  that  at  the  time 
the  assessment  becomes  due  other  persons 
have  valuable  personal  property  rights  at 
stake  as  well  as  the  owner."  "The  fact  that 
tbo  conclnslve  vrUSsDco  dense  of  the  bond 
act  arbitrarily  Itaras  a  period  of  80  days  aft- 
er which  defects  which  before  may  have 
been  fotal  are  placed  b^ond  inanl^  does 
not  make  the  law  unreasonaMa'* 

We  believe,  therefore,  that  section  2790 
quoted  bars  plalntlfl  from  maintaining  this 
action.  For  thte  reason,  it  Is  unnecessary  to 
decide  any  assignment  of  enor  urged  by 
plaintiff. 


The  Judgment  of  ttie  trial  conrt  1m  alBnn- 
ed,  with  costs. 

On  Rehearing. 

On  petition  of  appellants  a  rehearing  was 
granted  on  the  sole  question  of  the  oonatl- 
tutlonality  of  the  part  of  section  156  of  <^p- 
ter  63  of  the  Session  Laws  of  1905  as  pur^ 
ports  to  limit  to  six  months  from  confirma- 
tion of  the  asseesmrat  the  time  within  which 
to  begin  an  action  to  avoid  the  sam^  vrtiidi, 
If  valid,  prevoits  the  maintainance  of  this 
acticm;  said  six  months  period  having  ex- 
pired before  its  commencement.  This  ques- 
tion was  raised  for  the  first  time  on  petition 
for  r^iearing,  and,  although  the  .rehearing 
was  granted  on  this  question  alone,  ai^teUant 
In  the  additional  brief  filed  has  devoted  but 
a  small  part  thereof  to  the  question  ot  the 
constitutionality  of  the  statute,  and  in  the 
main  has  sought  to  reargue  the  case  on  the. 
merits,  which  had  already  been  decided  in 
the  opinion  filed.  The  only  matter  now  be- 
fore us  Is  the  constitutionality  of  this  lim- 
itation statute,  niton  which  a  brief  has  been 
filed  In  behalf  of  parties  Interested  similarly 
to  these  app^ants,  though  not  before  the 
court  In  this  action,  by  attorney  Seth  W. 
Bicbardson  of  Fargo. 

[I]  Ctaapt^  62  of  the  Session  Laws  of  1905 
is  «atltled:  "An  act  for  the  organlzatlcm  and 
government  of  cities  and  to  provide  for  tke 
litnttaUon  of  actiont  to  vaceae  apedal  atteu- 
mentt  heretofore  made."  It  is  a  c(»npreh«i- 
sive  act,  and  intended  as  in  port  a  recodlflca- 
tlon  of  the  law  applying  to  the  organization 
and  government  of  cities.  It  contains  over 
50  pages  of  printed  matter.  That  portion  of 
sectiwi  15B  of  said  act,  after  referring  to  the 
commencement  and  maintenance  of  actions 
to  avoid  taxes  and  special  assessments; 
reads:  "Provided  that  no  action  for  either 
of  said  purposes  shall  be  maintained  onless 
It  is  commenced  v?UMn  Hm  months  after  tuck 
special  asseaament  It  approved,  and  In  oese 
of  such  special  assessment  heretofore  ap- 
proved within  siw  months  after  this  act  takes 
elfeet.**  The  title  of  the  act,  so  tar  ae  lim- 
itation of  actions  Is  ocmcemed,  refers  only  to 
those  to  vacate  special  assessments  Aereto- 
fore  made;  while  the  body  of  the  ac^  aa  to 
limitation  of  actions,  covers  specifically  and 
definitely  under  soparate  classifications  spe- 
cial assesmnents  approved  altee  the  passage 
<tf  the  act  and  spedal  assessmenta  approved 
I»rtor  to  the  passage  of  the  act;  the  act  as 
passed  onbodying  an  emergency  clause- 
Counsel  dalms  tba  statute  is  nnconstttntiui- 
al,  aa  oontiavenlng  the  terms  ot  secttim  61 
of  the  Gcmstitntlon,  that  "no  bm  shall  em- 
brace more  than  one  subject,  whidi  shall 
be  mwessed  In  its  tiUe."  This  contaition 
is  based  upon  the  fiict  that  the  title  of  the 
act  mentions  only  **tlie  limitation  of  actions 
to  vacate  special  assessmaita  heretofore 
made,"  and  that  the  act  must  be  constrned 
as  applying  only  to  assessnienta  made  hen- 
tofore— that  is,  before  the  passage  of  the  act ; 
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mat  Suva  ciauBe  reiatmg  w  assessmenw  uere- 
tofoFe  made  must  be  construed  as  a  restric- 
tive clanse  Jn  the  title,  and  limiting  the  oper- 
ation of  tbe  limitation  statute  to  aasess- 
menta  made  prior  to  its  passage,  and  there- 
by rendering  unconstitutional,  as  without  the 
scope  of  the  title  so  restricted,  that  portion 
of  section  165  of  the  act  providing  that  the 
six  months  statate  of  limitation  might  be 
iDTofeed  as  to  actions  hegxm  to  avoid  taxes 
and  assessmentB  ihereafter  asteased,  and  re- 
sulting In  the  contention  that,  as  this  assess- 
ment  was  some  years  after  the  passage  of 
this  act,  there  Is  no  valid  statute  of  limita- 
tion of  actions  barring  attack  on  the  special 
assessment  In  question.  If  we  grant  appel- 
lants' objection  urged,  that  because  the  title 
of  the  act  refers  particularly  to  assessments 
l^ereiofore  made  it  Is  restrictive,  we  conld 
easily  arrive  at  his  conclusion.  But  does  It 
follow  that  because  the  title  mentions  assess- 
ments ''heretofore  made,"  and  does  not  spe- 
cifically mention  assessments  to  be  levied  In 
the  fatnre,  tbe  latter  are  not  properly  In- 
■<Huded  within  the  purview  of  tbe  act.  and 
it  Is  nnconstltntlonal? 

Tbe  contention  of  the  at^lants  la  of  ne- 
cesslty  based  upon  the  assumption  that  the 
■clause  of  tbe  title  concerning  past  assess- 
ments is  so  restrlctlTe  of  the  balance  of  the 
title  as  to  exclude  any  legislation  concerning 
limitation  of  actions  as  to  future  assessments 
being  included  under  the  portion  ct  the  title 
relattng  to  government  of  cities  and  germane 
to  such  subject,  but  for  such  allied  restric- 
tive clause.  Tbe  title  of  tbe  act  in  tbe  main 
spedfles  the  g^eial  subject  of  govemment 
of  cities,  and  such  portion  relating  tbereto 
Is  a  gfioeral  title.  The  clause  of  the  title  re- 
ferring to  one  of  the  hundreds  of  ditterent 
subjects  that  might  be  or  are  Included  in  the 
legislation  under  the  general  title  has  refer- 
-ence  to  one  particular  limited  matter,  limita- 
tion of  actions  as  to  past  assessments,  but 
Is  also  germane  to  the  general  title.  We 
have,  tb&i,  a  general  title,  with  a  subtitle 
-ctmcendng  one  matter  germane  to  Oie  gener^ 
al  subject,  that  of  government  of  cities.  The 
lesser,  the  subtitle,  cannot  be  said  to  restrict 
legislati«i  on  any  other  subject  than  the  lim- 
itation of  actions  concerning  assessmoits.  It 
is  in  no  sense  generally  restrictive  of  the 
general  subject,  goremm^t  of  cltlea.  This 
narrows  tbe  Investigation  on  the  point  raised, 
tbea,  to  tbe  question  of  whether  this  subtitle 
concerning  past  assessments  shall  be  con- 
strued as  restrlctlTe  to  legislation  concerning 
Undtatlon  of  actions  as  to  assessmuits  both 
past  and  fatur^  so  as  to  ex<dude  I^islation 
upon  future  assessments,  when  such  l^isla- 
tlon,  both  future  and  past,  la  germane  to 
and  wlUiln  the  general  subject,  organization 
of  dttes,  and  covered  by  tbe  general  title.  If 
it  ajvears        the  title  of  tbe  act  that  no 


to,  resincc  cue  scaruce  oi  iimimuons  lo  past 
assessments,  and  as  negativing  an  Intent  that 
tbe  body  of  tbe  act  shall  contain  legislation 
concerning  llmltaticsL  of  future  assessments, 
we  must  bold  accordingly  that  the  danse 
of  the  title  mentltmlng  past  assessments  la 
restrictive  and  exdnslve,  and  voids  that  por- 
tion of  tbe  statate  of  limitations  ben  in- 
volved. All  necessary  rules  for  the  construc- 
tion of  the  title  and  the  determlnatl(m  of  this 
question  have  been  heretofore  announced  by 
tbe  decisions  of  this  court  They  hav^  been 
summarized  In  an  oi^nion  by  Morgan,  Chief 
Justice,  in  Powers  Elevator  Company  v.  Pott- 
ner.  16  N.  D.  359,  IIS  N.  W.  703,  upon  the 
construction  of  this  provision  of  section  61 
of  the  Constitution:  "This  section  of  the 
Constitution  has  bera  construed  by  this  cqurt 
in  several  cases.  In  those  cases  several  prin- 
ciples have  been  laid  down  as  guides  In  the 
construction  of  tbe  section  that  should  be 
applied  In  this  case:  (1)  Tbe  law  will  not 
be  declared  unconstitutional  on  account  of 
the  defect,  unless  it  Is  clearly  so.  (2)  The 
title  should  be  liberally  construed,  and  not 
in  a  strict  or  tecbnlcal  manner.  (8)  If  tbe 
iworlsions  of  tbe  act  are  germane  to  tbe  ex- 
pressions of  tbe  tlti^  the  law  will  be  upheld. 
(4)  The  object  to  be  gained  by  tbe  enactment 
and  enforconent  of  tbe  constitutional  provi- 
sion is  to  advise  the  Leglslatore  and  the 
pablic  of  the  snbstance  of  the  act,  and  to 
Ifrev^t  surprise,  frauds  and  the  aiactment 
of  laws  upon  incfrngmons  and  taidependent 
matters  under  one  UUew  (B)  The  section  oC 
the  Cnistltntion  Is  mandatory  upon  the  lieg- 
Islatnre  and  upon  tbe  courts." 

As  applied  to  tbe  detetminatlon  of  wbeth- 
er  an  act  Is  void  because  ot  a  restrictive  ti- 
tle, this  Is  not  the  first  case  in  this  state 
iJt  wmcb  tbe  for^;olng  rules  liave  been  ap- 
plied, as  ttiey  wen  followed  in  State  t. 
Minneapolis  &  Northern  Elevator  Company, 
114  N.  W.  482,  488,  188  Am.  8t  Hep^  681, 
17  N.  D.  28,  from  page  26  of  whidi  we  quote : 
"In  dlspostaig  of  appellants  contoitlon,  we 
mast  be  governed  by  cwtaln  vr^-esUbllsh- 
ed  rales  of  statutory  construction,  among 
whUA  are  the  fallowing:    A  statute  wlU 
not  be  declared  onconititutlonal,  unlen  t 
plain  violation  of  smne  constitutional  pro< 
slon.   Every  presumption  Is  In  fiiTor  (tf 
validity  of  a  statute,  and  In  case  of  a 
sonable  doubt  as  to  Its  constltutionall' 
Is  the  duty  of  a  court  to  sustain  It." 
on  page  27  of  17  N.  D.,  and  pi^  488 
W.  (138  Am.  St  Bep.  691),  In  tbf 
l(m,  tbe  court  says:    "The  fact  ' 
title  of  tbe  act  is  somewhat  rest? 
Its  terms  does  not  render  the  ar 
the  provisions  of  section  2  [La: 
118]  which  are  not  expressly  tp 
the  title  are,  we  think,  dearlx 
the  subject-matter  embraced  ir 
reading  of  tbe  title  readily  bv 
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body  of  the  act  might  contain  proTlslons 
similar  to  those  embraced  In  section  2." 
This  case  collects  all  the  decisions  of  this 
state  up  to  that  time  construing  section  61 
of  our  Constitution,  As  before  stated,  the 
title  to  this  act  Is  singular,  as  Is  the  sub- 
ject The  mere  mention  In  a  statute  of 
particulars  or  branches  of  the  subject  which 
are  or  may  be  germane  to  the  general  title 
or  main  pnrpose  does  not  make  the  title 
or  subject  plaraL  1  Lewis'  Sutherland, 
Statutory  Construction,  |  131,  concerning 
which  the  authority  says:  "In  such  cases 
the  Legislature  Is  not  limited  to  the  particu- 
lars or  details  specified,  but  may  enact  any 
provision  germane  to  the  general  title,  un- 
less the  title  is  so  worded  as  to  show  a  clear 
Intent  to  confine  the  act  to  the  particulars 
mentioned."  And  the  same  authority  fur- 
ther says:  "The  question  cannot  be  deter- 
mined by  regarding  the  title  alone,. but  the 
body  of  the  act  must  be  loolied  to;  and  If 
all  the  provisions  of  the  act  are  fairly  refer- 
able to  one  general  subject,  and  that  subject 
Is  ezpreEsed  In  the  title,  the  act  Is  valid." 

Applying  these  canons  of  construction,  can 
it  be  said  that  beyond  reasonable  doubt  the 
Legislature  Intended  by  the  latter  clause  of 
this  title  to  restrict  legislation  to  the  par- 
ticulars mentioned  in  such  clause,  to  the  ex- 
clusion of  similar  legislation  concerning  fu- 
ture assessments?  And  does  the  clause  it- 
self show  a  clear  Intent  that  the  title  shall 
be  so  restrictive?  Is  it  not  as  reasonable  to 
conclude  the  contrary,  when  we  consider 
that  under  the  general  title,  had  this  sub- 
title not  been  affixed,  the  Legislature  could 
have  enacted,  without  contravening  section 
61  of  the  Constitution,  a  statute  of  limita- 
tions. If  reasonable  and  otherwise  valid,  con- 
cerning both  past  and  future  assessments, 
and  that  with  this  In  mind  the  subtitle  was 
probably  annexed,  not  to  narrow  the  scope 
of  the  legislation  on  the  matter  mentioned 
In  the  subtitle,  but  to  bring  to  the  attention 
of  the  Legislature  that  the  statute  concerned 
past  legislation  in  this  particular,  presum- 
ing that  legislation  concerning  future  as- 
sessments might  be  covered  without  men- 
tion, inasmuch  as  all  legislation,  unless  the 
contrary  appears,  is  to  be  considered  In  the 
prospective  and  with  reference  to  its  appli- 
cation to  future  as  distinguished  from  past 
events?  If  such  a  construction  Is  as  reason- 
able as  that  contended  for  by  appellants,  or 
if  appellants'  contention  is  in  this  particu- 
lar not  the  only  reasonable  conclusion  to  be 
arrived  at,  the  statute  as  to  future  assess- 
ments must  be  upheld  under  the  foregoing 
authorities.  Our  conclusion  is  that  to  recog- 
nize appellants'  contention  as  the  one  here 
applicable  would  be  to  construe  this  general 
title  as  unreasonably  restricted  by  a  sub- 
title, and  this,  too,  In  the  absence  of  any 
clear  intent  derivable  from  the  title  and  the 
act  itself  that  It  sbould  be  so  construed.  We 
cannot  adopt  the  theory  of  the  appellants, 
which  seems  narrow,  unreasonable,  and  un- 


duly restrictive,  and  a  construction  whlcn 
might  Jeopardize  much  legislation,  past  and 
future,  by  the  precedent  that  would  lieretv 
be  established. 

We  consider  none  of  the  cases  cited  by  ap- 
pellants as  contrary  to  our  coucluslons,  or  as 
supporting  the  appellants'  position.  To 
briefly  refer  to  them,  counsel  cites  Brickson 
V.  Cass  County,  11  N.  D.  404.  92  N.  W.  841, 
Blcbard  v.  Stark  County,  8  N.  D.  S»2,  79 
W.  863,  and  State  v.  Nomland,  3  N.  D. 
57  N.  W.  85,  44  Am.  St  JEteP-  572.  In  the 
arst  case  dted  the  title  of  the  act  designat- 
ed defendants  as  the  parties  against  whom 
attorney  fees  should  be  allowed  in  Qnat 
Judgment  on  drainage  cases,  while  the  body 
of  the  measure,  in  direct  conflict  with  the 
title,  designated  defendants  as  the  parties 
titled  to  fees,  to  be  recovered  of  plaintiffs. 
The  holding  is  merely  that  the  court  refused 
to  hold  that  the  word  "defendants"  in  the  ti- 
tle of  the  act  was  inadvertently  used,  and  that, 
as  the  snbJect-mattCT  of  the  body  of  the  act 
and  of  the  title  could  not  be  harmonized,  the 
act  was  void.  No  question  was  there  involv- 
ed, as  here,  of  whether  a  subtitle  restricts 
legislation  under  the  general  title  In  the  par- 
ticulars covered  by  the  subtitle^  In  Kichard 
V.  Stark  County  the  substance  of  the  hold- 
ing was  that  a  title  "to  increase  the  reve- 
nues of  the  state  by  changing  or  Increasing 
the  boundaries  of  the  counties  of  lifllinga. 
Stark  and  Mercer"  could  not  be  used  as  a 
subterfuge  under  which  to  accomplish  the 
real  object,  that  of  a  change  of  county 
boundaries  and  to  increase  the  area  of  coun- 
ties. Likewise,  State  v.  Nomland  is  a  hold- 
ing that  "because  the  subject  of  the  act  is 
not  expressed  In  the  title."  the  act  was  void 
under  the  provisions  of  the  Constitution  un- 
der consideration.  Megina  t.  City,  97  Minn. 
23,  106  N.  W.  89,  from  Minnesota,  wherein 
that  court  held  the  title  of  an  act  requiring 
notice  of  claim  to  cities  in  actions  for  per- 
sonal Injuries  received  on  the  streets  and 
highways  was  not  broad  enough  to  include 
provisions  in  the  statute  itself  relative  to 
injuries  other  than  personal  injuries,  was 
bat  drawing  a  distinction  clearly  outlined  in 
the  authorities  concerning  the  subject-mat- 
ter mentioned  in  the  title  of  the  act,  and 
holding  the  legislation  in  the  body  of  the 
act  should  be  limited  to  the  proper  snbJetA- 
matter.  There  is  a  well-recogoized  distinc- 
tion between  daims  for  injuries  received  on 
highways  by  travelers  and  highway  users 
and  claims  for  damage  arising  from  conse- 
quential injuries  to  other  persons  than  soch 
users.  The  rule  of  law  is  that  persons  re- 
ceiving consequential  Injuries,  av  damages 
to  abutting  property  occasioned  by  the  re- 
pair of  highways,  are  not  covered  by  the  leg- 
islation mentioned  in  the  title  of  the  act  in 
Megins  V.  City,  concerning  claims  of  dam- 
age to  travelers  because  of  obstruction  to 
the  highways  or  injuries  resulting  therefrom 
because  of  the  use  of  the  street  or  highway 
for  highway  purposes.  This  case  but  ncog- 
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zuzes  a  aistmonon  aireaoy  arawn  in  uub 
state  in  Oaaatad  t.  Olt;  of  GnderUn,  1S7  N, 
■W.  613. 

Not  does  section  179  of  Gooley's  ConBtltn- 
tlonal  Limitations,  to  the  effect  that  "tbe 
HieglBlature  m&j  make  the  title  to  an  act  as 
restrtctlre  as  they  please,"  and  that  "courts 
cannot  enlarge  the  scope  of  the  title  when 
plainly  restrictive,"  here  apply;  our  holding 
being  simply  that  a  subtitle  concerning  the 
application  of  a  statute  of  limitation  as  to 
past  assessments  is  sot  restrictive  of  the 
general  title,  or  of  legislation  concerning 
Umitatltm  of  actions  as  to  future  assess- 
ments under  the  general  title  and  germane 
to  the  general  subject  of  the  government  of 
dtles,  unless  the  Intent  shall  be  clear  and 
plain  that  It  shall  be  construed  as  restric- 
tive. The  Legislature  has  here  enacted  no 
legislation  under  a  restrictive  title,  but,  in- 
stead, under  a  comprehensive  title  concern- 
ing a  broad  subject.  We  cannot  enlarge  the 
scope  of  the  tltJe  under  the  authority  cited 
by  appellants,  and  above  referred  to;  and 
It  must  follow  that  we  certainly  cannot  do 
the  contrary,  narrow  its  scope.  It  Is  a  ques- 
tion of  the  construction  to  be  given,  concern- 
ing which  each  title  must  be  construed  by 
itself  under  general  rules,  in  the  main  with 
liberality,  but  not  to  tbe  extent  of  rendering 
the  coustitutlonal  provisions  nugatory,  or,  as 
iB  said  In  the  comprehensive  note  to  Bol>ei 
T.  People,  64  Am.  St  Rep.  72 :  "The  alleged 
InsufBclency  of  the  title  should  be  tested 
candidly  and  Justly,  and  a  liberal  interpre- 
tation given" — and  that,  as  also  decided  by 
our  own  court,  "In  construing  the  titles  of 
laws  statutes  must  be  held  constitutional  un- 
less they  are  clearly  void/'  citing  abundant 
authority. 

Appellants  have  on  rehearing  urged  this 
statute  as  unconstitutional  on  the  grounds 
that  *to  sustain  the  special  assessment  ac- 
cording to  the  opinion  herein  would  be  to 
deprive  plaintiffs  of  their  property  without 
due  process  of  law,  contrary  to  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  and  tbe  plalntllTs  claim  the 
protection  and  benefit  of  said  amendment"; 
the  answer  to  which  is  that  appellants  have 
bad  their  day  In  court  In  an  opportunity  to 
object  to  the  assessment  at  the  time  they 
were  by  notice  cited  to  appear  and  offer  ob- 
Jectlws  thereto,  which  hearing,  so  afforded, 
constitutes  due  process  of  law  In  the  taking 
by  special  assessment  of  real  property  for 
such  purpose.  Sollah  v.  Board,  17  N.  D. 
303,  117  N.  W.  125,  appealed  and  attlrmed  In 
222  U.  8.  622,  32  Sup.  Ct  103.  56  L.  Ed.  204, 
where  the  federal  Supreme  Court  there  an- 
swers finally  this  question  of  appellants  in 
the  following  language:  "Neither  does  that 
amendment  (speaking  of  the  fourteenth 
amendment)  invalidate  an  act  authorizing 
an  appointed  board  to  determine  whether 
the  proposed  drain  will  be  a  public  benefit, 
and  to  create  a  drainage  district  consisting 


or  laua  wnicn  it  deciaes  wui  be  heneiitea  uy 
said  drain,  and  to  make  special  assessments 
accordingly,  If,  as  here,  notice  la  gtv&i  and 
opportunit7  t»  be  heard  alfOTded  the  land- 
owner before  the  asseisment  becomes  a  lien 
against  his  property." 
The  jndgmrat  is  accordingly  affirmed. 


STATE  V.  BANKS  et  aL 
(Supreme  Ooart  of  North  Dakota.  Nor. 
20.  1912.) 

fBvUalnu  hy  the  Court.) 

1.  Appeu  and  Bkhob  ii  1008*)— Retmw— 
FiNDiKGs  OF  Fact. 

In  a  law  case,  wherein  a  jury  is  waived, 
tbe  findings  of  the  trial  court  on  qaestions  oE 
fact  are  entitled  to  the  same  weight  on  ap- 
peal as  given  the  verdict  of  a  jury  on  such 
gaeations. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  3055-3960,  39&-3960; 
Dec.  big.  s  iooa«] 

2.  Appeal  and  Ebbob  (|  1010*)— Review— 
Findings  of  Fact. 

On  the  trial  of  a  cause  at  law  by  the 
court,  findioes  of  fact  sustained  by  substantial 
evidence  will^  not  be  disturbed  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  3979-3082,  4(m;  Dec 
Dig.  I  lOia*] 

3.  Bail     (|  00*)— SiraBBNDBB--BOHD8MEN— 

Evidence. 

Evidence  examined  in  a  case  brouirht  by 
tbe  state  to  recover  on  a  bail  bond,  and  held, 
that  a  finding  that  the  bondsmen  did  sot  arrest 
surrender,  deliver,  or  commit  the  defendant  to 
tbe  custody  of  the  court  or  proper  officer  as 
required  by  lav  is  sustained  by  sw»tantial  evi- 
dence. 

[Gd.  Note.— For  other  cases,  see  BalL  Gent 
Dig.  K  401-406;  Dec  Dig.  |  90.*] 

Appeal  from  District  Gonrt,  Bansom  doon- 
ty ;  Allen,  Judge. 

Action  by  the  State  against  James  K. 
Banks  and  Charles  G.  Banks.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Rourke  &  Kvello,  of  Usbon,  and  E.  F. 
Hull,  of  Sheldon,  for  appellants.  Curtis  ft 
Curtis,  of  Lisbon,  for  respondent 

SPALDING,  G.  J.  This  is  an  action  to 
recover  on  a  forfeited  bail  bond  given  before 
trial  of  the  principal  on  the  charge  of  having 
committed  a  misdemeanor.  A  jury  was  waiv- 
ed and  trial  had  by  the  court  The  court 
found  as  a  fact  that  the  defendants  In  this 
case  did  not  arrest,  surrender,  deliver,  or 
commit  the  defendant  In  the  criminal  case  to 
the  custody  of  tbe  court  or  proper  officer,  as 
required  by  law.  A  Judgment  was  entered 
against  the  defendant  bondsmen. 

[1, 1]  It  may  be  conceded  that  tbe  evidence 
on  the  question  of  surrender  is  in  conflict, 
but  it  is  elementary  that  If  such  is  the  case, 
and  there  Is  any  substantial  evidence  to  sus- 
tain the  finding  of  the  court  on  the  facts, 
such  finding  cannot  be  reversed  by  this  court 
We  are  satisfied  from  an  examination  of  the 
record  that  there  is  sufficient  evidence  to 
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jQStUjr  uA  smtaln  the  flztdlng  above  referred 
to  by  tlw  trial  court  Ttae  acciued,  one  Chrls- 
tlanson,  was  beld  to  answer  on  tlie  charge  of 
malntahilng  a  comnuni  nuisance  oa  tbe  IStli 
day  of  Octobra-,  1909.  He  was  rtieased  on 
giving  an  undertaking  for  $000,  with  ai^el- 
lants  u  snrettea.  The  terms  of  the  under- 
taking are  fixed  by  the  Code,  and  are:  "That 
the  abore-named  Samuel  OhrlsUanson  will 
appear  and  answer  to  the  diarge  above  m&L- 
tioned.  in  whatever  court  It  may  be  present- 
ed, and  will,  at  all  times,  hold  hlmsdf  amen- 
able to  the  ordeni  and  process  of  the  court, 
and  if  oonvMed  loUI  appear  for  judgment 
OMd  render  Mmelf  in  e^emtUon  thereof,  or 
If  he  falls  to  perform  either  of  these  condi- 
tions that  he  will  pay  to  the  State  of  North 
Datota  the  sum  of  Ave  hundred  and  no  hun- 
dredths dollazs."  The  evidence  shows  that 
he  was  tried  and  convicted  at  Lisbon,  the 
county  seat  of  Ransom  county,  oa  the  ITth 
day  of  November,  1909,  and  that  appellant 
James  K.  Buiks  was  In  attendance  during 
the  trial,  but  left  befwe  the  Jury  returned 
a  verdict  He  teatlfled  that  tbo  next  morn- 
ing he  was  InCormed  of  the  verdict  of  gull^, 
and  In  the  afternoon  of  the  same  day  Ghrls- 
tlanson  came  to  his  office  In  Sheldon,  and 
tlut  thereupon  he  called  vsf  Curtis,  state's 
attorn^,  telephone,  and  asked  him  what 
Ohrlstlanson  was  doli^  at  Sh^don:  that 
Curtis  replied  that  he  was  out  on  bonds,  and 
that  If  he  did  not  want  him  there,  to  bring 
him  back ;  that  he  Informed  Ourtls  that  he 
did  not  wish  to  carry  him  back,  unless  It  was 
neceasaiy,  whereapon  Curtis  replied  that  he 
would  not  be  wanted  for  three  or  four  days; 
that  during  the  evening  of  the  same  day  he 
recdved  a  telephone  call  from  Ourtls,  telling 
him  he  better  send  Chrlstlanson  down  In 
the  morning ;  that  he  r^terated  that  he  did 
not  want  to  unless  It  was  necessary,  and  he 
was  informed  that  he  had  bettw  do  It  be- 
cause the  Judge  had  decided  that  he  wanted 
him  In  the  morning,  and  that  he  was  told  by 
Curtis  to  take  him  over  to  the  train  and 
deliver  him  to  the  sheriff,  who  would  be  on 
the  train  in  the  morning ;  that  he  looked  for 
Christianaon  in  the  morning,  and  learned 
that  he  was  out  in  the  country  a  short  dis- 
tance at  work;  that  he  sent  for  him;  that 
at  train  time  he  did  not  see  anything  of  him ; 
that  he  went  to  the  train,  met  the  sheriff  in- 
side a  car,  and  told  him  that  Curtis  liad 
told  him  to  surrender  Ghristlansou  to  him; 
that  he  had  agreed  to  Uo  so,  but  that  he 
was  out  in  the  country,  and  he  had  sent  for 
him.  While  he  was  explaining  to  the  sheriff, 
Otrlstlanson  came  In  the  car  door,  the  train 
began  to  move,  and  he  said  to  the  sheriff, 
"Here  he  is  now,"  and  left  the  sheriff  and 
Cbristlanson  standing  talking,  while  he  Jump- 
ed off  the  train;  that  he  did  not  know  what 
became  of  Curlstlanson ;  that  he  did  not 
bring  Ohristiaiison  to  the  sherifTs  office,  nor 
before  any  court  nor  any  officer  excepting 
the  sheriff  to  whom  he  delivered  him ;  that 


he  had  a  talk  with  Curtis  on  13ie  aftranoon 
of  the  18th,  bnt  Curtis  did  not  ask  him  if  he 
delivered  OhrtstianBon  to  the  sheriff  in  dis- 
charge of  his  bond ;  and  that  depu^  state's 
attorn^,  Dwyre,  did  .not  ask  him,  so  far 
as  he  recollected.  If  he  had  snrrmidered  Cbris- 
tlanson to  the  sheriff  In  disdiarge  of  his 
bond.  On  redirect  ^camination  he  testified 
that  he  surrendered  him  for  the  purpose  of 
being  r^leved  from  his  bond,  and  did  so  In 
pursuance  of  the  directions  <tf  the  staters  at- 
torn^, who  said.  In  substance,  that.  If  he 
desired  to  be  released,  he  could  surroider  the 
dtf  endant  to  the  shenfl. 

The  sheriff  testlfled  that  he  met  Banks  and 
Chrlstlanson  at  the  train  at  Sheldon  wliai  be 
was  returning  from  Fargo  with  a  priatmw. 
He  then  testified,  In  substance,  to  the  conver- 
sation with  Banks,  the  same  as  Banks  had 
testlfled,  and  that  he  Informed  Banks  tbat 
he  would  take  him  down  to  Ltabon,  bnt  that 
Banks  did  not  use  the  word  "surrender"  in 
the  conversation  with  him,  but  did  bring  the 
prisoner  and  deliver  him  to  him;  that  he 
understood  he  was  to  bring  him  to  TJ^tv>n, 
and  was  responsible  tor  him  until  be  got 
there.  He  found  other  matters  to  take  bis 
attention  when  he  reached  lisbon,  and  he 
told  Conboy,  his  d^nty,  to  take  the  prisoner 
to  Onrtis,  who  would  tell  him  what  to  do, 
that  be  did  not  know  what  the  situation  was 
with  cairlstlanson,  and  for  that  reason  told 
him  to  take  him  to  tbe  staters  attorn^. 

Conboy  testified  that  the  sheriff  told  blm  to 
take  the  prisoner  to  the  states  attorn^; 
that  he  took  him  to  the  courthouse,  he  be- 
lieved Into  the  orartroom;  that  Curtis  and 
Dwyre  were  there  at  the  tlm^  and  Gnrtis 
said  to  let  him  go  until  after  dinner,  whlc^ 
he  did,  and  never  saw  him  afterwards ;  that 
he  did  not  remember  Cortis  asking  him  If 
Chrlstlanson  had  been  surrendered  by  his 
bondsmen,  and  telling  him  that  If  he  had 
not  been,  they  had  nothing  to  do  with  him; 
that  he  did  not  think  snch  a  conversatloD 
took  place. 

Curtis,  the  state's  attorney,  testified  about 
being  called  on  the  telephone  by  Banks, 
about  telling  him  tiiat  he  could  surrender 
Ohrlstlanson  to  the  sheriff  at  the  train  in 
discharge  of  the  bond,  or  that  he  could  take 
such  steps  as  he  wanted  to  pursue,  but  that 
he  did  not  tell  him  he  wanted  him  there; 
that  he  called  him  up  as  a  matter  of  accom- 
modation, so  Banks  could  save  the  expense  of 
bringing  him  down  ;■  tliat  when  Conboy 
brought  him  into  the  oourtroom,  he  asked 
Conboy  If  Christianson  was  surrendered  in 
exoneration  of  his  bond,  and  was  informed 
by  Conboy  that  he  was  not;  that  be  told 
Conboy  that  they  then  had  nothing  to  do 
with  him,  he  was  out  on  his  bond;  that  later 
in  the  day  he  had  a  conversation  with  Banks 
in  which  he  asked  him  particularly  U;  when 
h«  took  Chrlstlanson  to  the  train,  he  turned 
him  over  to  the  sheriff  In  discharge  of  his 
bond,  and  that  Banks  said,  "No that  Dwyre 
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had  a  ooDTeraatlon  OT«r  fb«  telephone  wblcb 
be  heard  one  end  of,  and  asked  Banks  the 
same  thins ;  that  be  did  not  tell  the  deputy 
sheriff  at  any  time  to  turn  him  loose. 

Dwyre  testified  as  to  bis  telephone  conver- 
satloD  with  Banks,  and  bearing  Curtlfl*  con- 
versation with  bim;  that  to  the  best  of  his 
recoUectlou  Cartls  asked  Banks  if  he  aar- 
rendered  Cbristlanson  in  discharge  of .  bla 
bail;  that  his  best  recollection  was  that  be 
did  not  blmbelf  ask  Banks  that  qaestlon,  bnt 
be  testified  be  did  ask  him  If  he  wanted  him 
pat  In  JaU,  and  he  said.  "No." 

[1]  Ajwnwtjng  that  a  sDrrendw  of  the  de- 
f^dant  after  verdict,  but  before  sentence, 
conld  be  made  by  the  bondsmen  to  the  sher- 
iff, ontalde  of  court,  without  any  arrest  by 
any  one,  there  appears  to  be  a  conflict  in  the 
evidence  as  to  whether  Banks  did  surrender 
him  in  exoneration  of  his  bond.  His  Intent 
is  an  important  eleme&t  in  the  consideration 
of  this  question,  and  In  determining  what 
his  Intent  was  the  qaestion  testified  to  by 
Cnrtls,  and  tbe  answer  thereto,  as  be  it 
was  giTOi  by  Banks,  tliat  be  did  not  torn  blm 
over  to  the  sheriff  in  disdiai^  of  bis  bond, 
and  tbe  answer  to  Dwyre,  that  be  did  not 
want  Mm  put  in  jail,  were  material  elements; 
and  we  think,  taken  altogether,  tbe  evidence  Is 
sufficient  to  sustain  the  fading  of  tbe  court 
on  this  question  of  fact,  all  tbe  time  assum- 
ing that  a  surrender  could  be  made  as  we 
have  said  In  that  manner.  It  was  evldoit 
that  the  court  did  not  attach  muA  .weight 
to  tbe  statement  by  Banks  that  be  sairender- 
ed  the  prisons  to  tiie  nOierlff  tor  the  purpose 
of  being  relieved  from  bis  bond,  and  that 
the  evidence  may  be  construed  as  contended 
by  the  stat^  to  the  effect  that  Banks  simply 
Idaced  blm  under  the  oversight  of  the  shmiff, 
the  same  as  be  might  have  asked  any  other 
pmcm  to  ke^  an  eye  on  blm,  to  save  him- 
self tbe  trouble  of  fiolng  to  Lisbon.  Our  as- 
sumption that  a  surrender  could  be  made 
outside  of  court  or  in  tbe  manner  Indicated, 
and  the  bondsmen  thereby  discharged,  with- 
out action  of  the  court,  if  such  had  been  the 
Intent  of  the  bondsmen,  Is  only  for  the  par- 
pose  of  tbe  case,  and  is  not  Intended  as  even 
an  intimation  that  It  coold  be  so  done. 

The  statute  governing  the  surrender  of  a 
defendant  by  ball  is  as  follows: 

Section  10266,  R.  C.  of  1905:  "Any  person 
charged  with  a  public  oftense  and  admitted 
to  ball  may  be  arrested  by  his  bail  at  any 
time  before  they  are  finally  discharged,  and 
at  any  place  within  the  state;  or  by  a  writ- 
ten authority  indoraed  on  a  certified  copy  of 
the  undertaking  of  ball,  they  may  empower 
any  officer  or  person  of  suitable  age  and  dis- 
cretion to  do  80,  and  be  may  be  surrendered 
and  d^vered  to  the  proper  sheriff  or  other 
officer,  before  any  court,  Judge  or  magistrate 
having  the  requisite  Jurisdiction  in  the  case ; 
and  at  tbe  request  of  such  ball,  the  court, 
Judge  or.  magistrate  shall  recommit  the  par- 
ty ao  arrested  to  tbe  custody  of  the  sheriff 


or  other  officer,  and  indorse  on  tbe  under- 
taking of  ball,  or  certified  copy  thereof,  after 
notice  to  tbe  state's  attorney,  and  if  no  cause 
to  tbe  contrary  appears,  the  discharge  and 
exoneration  of  such  ball ;  and  the  party  so 
committed  shall  be  held  In  custody  until  dis- 
charged by  due  course  of  law." 

Section  10267:  "If,  without  sufficient  ex- 
cuse any  person  who  has  given  an  undertak- 
ing in  a  criminal  action  or  proceeding  n^- 
lects  to  appear  according  to  the  terms  or  con- 
ditltms  of  the  same,  either  as  a  witness  or 
for  bearing,  arraignment,  trial  or  ]ndgm«it, 
or  upon  any  other  occasion  when  his  pres- 
ence in  court,  or  before  the  magistrate  may 
be  lawfully  required,  or  to  surrender  him- 
self in  execution  of  the  Judgment,  the  court 
must  direct  tbe  matters  to  be  entered  npon 
Its  minutes  and  the  undertaking  of  bail,  or 
the  money  deposited  Instoad  of  ball,  as  the 
case  may  be,  la  and  shall  be  thereupon  de- 
clared fbrfelted,  but,  if  at  any  time  before 
the  fliuU  adjoomment  of  the  cour^  such  per- 
son or  bis  baU  appears  and  sattsfaetorlly  ex- 
cuses his  neglect  tbe  court  may  direct  the 
forfeiture  fit  be  discharged  upon  such  terms 
as  may  be  just  After  the  forfeiture,  the 
state's  attoniey  must  proceed  with  all  doe 
diligence,  1^  action  against  the  ball  jointly 
w  sevmnlly  In  bis  discretion  upon  the  under^ 
taking  BO  forfeited.  If  money  Instead  of  ball 
is  so  forfeited,  the  clerk  of  the  court  or  other 
officer  with  whom  It  is  deposited,  must  hn- 
medlately  after  the  final  adjoammoit,  or  at 
such  time  as  tbe  court  may  direct  pay  over 
the  money  d^itosited  to  the  county  treas- 
urer." 

Section  10269:  "No  action  brought  on  an 
undertaking  of  baU  Is  barred  or  defeated, 
nor  sbaU  judgment  therew  be  arrested  1^ 
reason  of  any  n^lect  or  omlssUm  to  note 
or  record  tbe  default  of  any  principal  or 
surety  at  the  term  or  session  wboi  suCh  de- 
fault haK>aied,  nor  by  reason  of  any  defect 
in  tbe  form  of  tbe  underteking,  If  It  suffi- 
ciently appears,  from  the  tenor  thereof,  at 
what  court  the  party  or  witness  was  bound 
to  appear,  and  that  tbe  court  or  magistrate 
before  whom  it  was  taken,  was  authorized 
and  required  to  take  the  same," 

Section  10270:  "Any  surety  on  such  under- 
taking may  be  discharged  from  further  lia- 
bility thereon,  at  any  time  before  final  judg- 
ment  against  blm,  by  surrendering  to  the 
court  or  proper  officer  the  principal  In  such 
underteking,  If  such  principal  is  held  as  a 
witness  in  such  action  and  it  has  not  been 
tried;  or  by  paying  to  the  clerk  of  the  court 
tbe  amount  specified  In  such  underteking, 
with  coste  as  the  court  may  direct" 

The  last  two  sections  quoted  were  enacted 
subsequent  to  tbe  enactment  of  tbe  preced- 
li^  sections. 

The  judgment  Is  affirmed. 

QOSS,  J.  (specially  concurring).  The  stete- 
ment  of  facte  in  the  main  opinion  Is  very 
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general,  and  tends  to  conceal  what  might  be 
termed  the  equities  of  the  defendants.  All 
facts  and  circumstances  In  evidence,  consid- 
ered together,  disclose  that  the  defendants 
fully  sensed  their  responsibility  as  bail  and 
son^t  to  falflll  the  spirit  of  the  law  and 
discharge  themselTes  as  ball.  But,  notwith- 
standing their  endeavors  In  such  particular, 
the  erldraioe  Is  somewhat  ind^nlte  on  the 
ttict  of  the  surrender  to  the  sheriff.  The  de- 
livery of  the  prisoner  was  undoubtedly  In- 
tended by  the  defmdants  to  have  been  made 
fa  exoneratlaa  of  ball,  but  a  question  of  fact 
exists  as  to  whether  the  aberlff  so  received 
the  prlscmer ;  the  delivery  having  been  liastl> 
ly  made  at  the  train  with  no  time  for  ex- 
tended inquiry  or  explanation.  In  ftict,  the 
sheriff  testlflea  concerning  such  surrender 
that  "he  didn't  exactly  know  what  the  situa- 
tion was  with  Christlanson,  and  for  Out 
reason"  sent  him  to  the  state's  attorn^.  As 
to  who  was  negligent  In  the  subsequent  re- 
lease resulting  in  the  escape  of  the  prisoner 
is  immaterial.  The  fact  remains  that  the 
evidmce  raises  a  conflict  on  facts  atfto  wheth- 
er the  sheriff  understandii^ly  received  Chris- 
tlanson from  Banks  In  dtecharge  and  exoner- 
ation of  ball,  or  whether  he  received  him  in- 
to his  custody  acting  in  law  as  an  agent  for 
Banks  In  conveying  the  prisoner  previously 
arrested  by  bail  to  the  county  seat  to  be 
thereafter  remanded  to  custody,  with  exoner- 
ation of  ball  to  be  entered,  prior  to  which 
the  release  and  escape  occurred.  On  this 
question  of  fact,  the  findings  of  the  trial 
oourt,  contrary  to  the  contention  of  the  de- 
fendants, is  conclusive;  and  npon  such  ground 
alone  concurrence  la  had  In  the  decision  an- 
nounced by  the  majority  opinion,  which,  by 
the  way,  meets  with  the  concurrence  of  all 
members  of  the  court  solely  on  facts,  even 
though  the  contrary  might  be  the  Inference 
from  the  quotations  In  the  opinion  of  the 
various  statutory  provisions  as  to  ball,  none 
of  which  are  Interpreted  or  construed  or 
passed  upon  In  the  opinion  as  the  writer  un- 
derstands said  holding. 


SHERLOCK  V.  MINNEAPOLIS,  ST.  P.  & 
S.  S.  M.  RY.  CO. 

(Supreme  Oourt  of  North  Dakota.  Nov. 
20.  1912.) 

(Byllabnt  Ity  the  CoUTi.) 
1.  Railroads  (S  327*)->Oi>ebation— Injuioes 

AT  GBOeaiNOS— CONTniBUTOBT  Nequgencb. 
A  driver  about  to  cross  a  railroad  track  at 

a  public  crOBslDfT  in  the  country  is  charged 
wi™  knowledffe  that  such  crossing  is  a  danger- 
OQB  place,  and  that  it  cannot  be  assumed  that 
cars  are  not  approaching  from  either  direction. 
He  Ib  bound  to  assume  that  cars  are  coming 
until  satisfied  by  direct  evidence  to  the  contra- 
ry, and  to  this  end  must  vigilantly  use  his 
senses  of  sight  and  hearing,  and  do  all  tiiet  or- 
dinary care  and  prudence  would  dictate,  having 
in  view  the  surrounding  circumstances,  to  avoid 


iujury,  regardless  of  whether  any  algnal  Is  tfv- 

en  by  an  approaching  train. 

[Ed.  Note.— For  other  Railroads, 
Gent  Dig.  {g  1043-1056;  Dec  Dig.  |  327.»] 

2.  Rahaoads  ■  (|  348*)— Opkhatiok— Acci- 
dent AT  CBOsainOS— OONTSIBUTOBT  NbOU- 

OEKCE. 

Where  the  exercise  of  ordinary  precautions 
of  looking  and  listening  and  making  an  intelli- 
gent, use  of  one's  faculties  to  inform  himself  u 
to  the  approach  of  a  train  is  neglected,  and 
when  the  taking  of  such  precautions  would 
have  avoided  an  accident,  n^ligence  is  concln- 
sively  established,  in  the  absence  of  conflict  in 
the  evidence  on  these  subjects. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Gent  Dig.  ||  1138-1150 ;  Dec.  Dig.  {  348.*] 

3.  NbOUOENCB  (i  80*)— GORTBIBnTOBT  Neo- 
LIGBNCE— ESTEOT. 

Where  an  injury  is  doe  to  the  negUgmce 

of  both  parties,  so  recovery  can  be  had. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig,  H  84,  85 ;  Dec.  Dig.  |  80.*] 

4.  Railboadb  324*)  —  Opebation  —  Acci- 
dents AT  CEOSSINQS— CORTBIBUTOBT  NbOU- 
OBNCB. 

The  greater  the  danger  by  reason  of 
weather  conditions  rendering  it  difficult  to  see 
a  train  or  hear  its  approach,  the  greater  tiie 
caution  necessary  to  conatitote  ordinary  care. 

[EU.  Note.— For  other  cases,  see  Railroads, 
CwiL^Dig.  1%  1020-1025,  1028;   Dec  Dig.  | 

5.  Railboads  (I  346*)— Operation— Acci- 
dent AT  CbOSSINGS — CONTBIBUTOET  NKOU- 
OENCB— PbESUMPTIONB. 

The  law  of  self-preservation  may  usually 
tw  considered  in  favor  of  the  plaintuT,  where 
doubt  exists  as  to  his  ability  to  see  or  hear  an 
approaching  train,  but  when  no  such  doubt  ap- 

Fiears,  and  It  is  clear  that  liad  he  looked  and 
Istened  he  could  have  seen  such  train,  and  the 
evidence  shows  that  he  was  not  in  the  exercise 
of  ordinary  care,  no  inference  arising  from  the 
instinct  of  self-preservation  la  applicable  in 
his  favor. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  K  1117-1123;  Dec  Dig.  |  846.*] 

6.  Raiuboads  rt  348*)— Opebatiom— Acci- 
dents AT  CbOSSINGB— EIVIDENCE. 

While  there  may  be  exceptional  circum- 
stasces  excusing  a  party  from  the  observance 
of  the  rule  regarding  looking  and  listening,  it 
is  held  that  the  facts  of  this  case  disclose  no 
such  circumstances. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1150;  Dec  Dig.  %  348.*] 

7.  Railboads    <|  327*>-Opebation— Accx- 

DBNTS  at  C^BOSBIRSft— GOHTBinuTOKT  NcO* 
UOaiTCE. 

It  is  the  traveler's  duty  to  look  in  both  di- 
rections at  a  crossing  for  trains,  and  this  rule 
is  emphasized  where  there  are  two  tracks  whidi 
render  it  possUile  for  trains  to  approadl  from 
either  direction,  or  pass  each  other  at  the 
crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1043-105«:  Dec  Dig.  {  327.*] 

8.  Raiiaoadb  (I  827*)— Opbratioit  — Acci- 
dents AT  Gbobsinqs— Contbibdtobt  Neo- 

LIOENCE. 

The  only  diversion  of  attention  excusing 
failure  to  look  and  listen  at  a  railroad  croe»> 
ing  is  where  the  attention  Is  so  irresistibly 
forced  to  Bomething  else  as  to  practically  de- 

6 rive  a  traveler  of  Uie  opportunity  to  look  and 
sten. 

[Eid.  Note.— For  other  casas,  see  ^^^'"ffBdsi 
Cent  Dig.  K  104S-10S6 ;  Dec  Dig.  S  327.'T^ 
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9.  Appbal  and  Ebbob  (I  1056*)— Rbthw— 
Habui^s   Ebbob  —  Exci,tTsioN   or  Bvi- 

DENOB. 

ThB  exclusion  of  evidence  of  witneasei  w 
to  the  ponibiUtr  oi  their  hearuiE  the  signals 
of  the  tndn.  If  any  were  given,  just  prior  to 
the  accident,  was  nonprejndicial,  when  It  was 
the  dat7  of  the  deceased  to  look  and  listen,  re- 
ffaidless  of  signals. 

[Ed.  Note.— fi^or  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4137-4193;  Dee.  Dig.  S 
1056.^] 

10.  BtIDENCB  (I  3S6*) — DOOtmBITTABT  Hvi- 
DKHC»— PHOTOOBAraS. 

While  great  care  shoald  be  exercised  In 
receivtDE  photographic  exhibits  showing  eleva- 
tiona,  they  may  be  received  when  properly  veri- 
fied, and  It  is  dear  that  conditions  were  th« 
same  when  taken  as  -whrn  an  aeddent  ocenr- 
red. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8S  1500-1512;  Dec.  Dig.  |  869.*] 

11.  Evidence  ($  359*)— DooDUHTAaT  Evi- 
dence—Photogbaphs. 

PlalntifTs  husband  was  killed  at  a  railway 
cnwslng  December  14,  1006.  Photographic  ex- 
hibits offered  is  evidence  were  taken  the  fol- 
lowing June.  The  record  discloses  that  the 
conditions  were  the  same  as  when  the  accldeqt 
occnrred  except  as  to  snow,  and  the  removal  of 
one  building  on  the  side  of  the  highway  sot 
necessary  to  consider  in  relation  to  the  issues. 
H^d,  that  the  difference  in  conditions,  under 
the  drciUQStances  disclosed,  was  ImmateriaL 

[Bd.  Nota^For  other  cases,  see  BMdenoe, 
Osnt  Dig.  IS  1509-1612;  Dec.  Dig.  g  S69.*j 

12.  Bailboads  (i  S4S*)--0pmATX0H  — Aooi- 

DBNIB  AT  CBOaeiNOB— GOHTBZBUTOBT  NIQ- 

riOE  NOB— Evidence. 

PlalntitTs  husband  was  driving  a  team  and 
grain  tank  north  on  a  highway  toward  a  rail- 
road crossing  at  a  slow  walk,  and  was  killed 
by  a  train  on  the  crossing  approaetting  from 
the  east  at  from  eight  to  ten  miles  per  hour. 
The  view  trtm  the  nighwaj'  for  at  least  1,700 
feet  sooth  of  the  crossing  of  the  railway  toward 
the  east  was  anobstructed  except  by  two  hous- 
es on  the  east  side  of  the  highway.  It  was  277 
feet  from  the  most  northemly  bouse  to  the 
crossiDg.  For  that  distance  the  view  was  qolte 
nnobstracted.  The  deceased,  while  passing  at 
least  between  the  house  and  the  crossing,  look- 
ed steadily  toward  the  nortiiwest.  He  wore  a 
fur  coat  with  a  collar  turned  over  his  ears. 
The  wind  was  from  Uie  northwest  He  made 
no  effort  at  least  during  that  distance,  to  as- 
certain the  approach  of  anv  train  from  the 
east  Held  that  assuming  that  no  signal  was 
given  by  the  train,  be  was  guilty  of  contribu- 
tory negligent,  and  not  exercising  Us  senses  of 
seeing  and  hearing,  preclndbig  a  recovery  for 
his  death. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  II  113&-1160;  Dec  Dig.  |  34a*] 

Appeal  from  District  Gonrt,  Bamea  Goun- 
ty;  Barke,  Judge. 

Action  by  Mary  8berlo<^  against  tlie  Min- 
neapollB,  St  Paul  &  Sault  Ste.  Marie  Ball- 
way  Oompany.  Judgment  for  dfif^UbiDt,  and 
plaintiff  appeals.  Affirmed. 

This  appeal  was  taken  from  a  judgment 
of  the  district  court  of  Bamea  county  In  fa- 
Tor  of  the  defendant,  and  from  an  order  de- 
nying new  trial.  The  action  was  for.  dam- 
ages for  causing  the  death  of  Thomas  Sher- 
lock at  defendant's  crossing,  and  the  defense 
was  contributory  negligence  of  said  Sher- 
lock. At  the  close  of  the  case  the  oonrt,  on 


motion,  directed  a  verdict  in  favor  of  the 
defendant  The  facts  disclosed  are  about  as 
follows: 

The  deceased,  Thomas  Sherlock,  was  the 
husband  of  4Iary  Sherlock,  plaintiff.  He 
was  employed  by  a  milling  company  in  Val- 
ley City  as  a  teamster.  December  14,  1906, 
while  in  such  employment,  he  was  engaged 
in  hauling  wheat  from  the  elevator  in  North 
Valley  Cflty  to  the  mill  of  his  employer  in 
Valley  City,  and  while  driving  a  tank  wagon 
north  was  bit  by  a  train  from  the  east,  con- 
sisting of  a  sQOwplow,  engine,  and  caboose, 
moving  from  eight  to  ten  miles  per  hour. 
The  elevator  and  mill  were  somewhat  over 
a  mile  apart  He  had  been  engaged  In  this 
occupation  for  some  days,  and  was  thorough- 
ly familiar  with  the  road  leading  between 
the  two  points,  and  with  the  crossing  over 
the  railroad  track  where  he  was  killed.  He 
was  In  the  entire  possesalcm  of  his  faculties. 
In  making  his  trips  be  passed  along  a  pub- 
lie  highway,  north  from  the  dty  of  Valley 
City  to  the  elevatior  at  North  Tall^  Glty, 
which  elevator  was  on  the  north  side  of  de- 
fendant's railroad  tntk,  which,  at  the  point 
of  cxoBBliig,  consisted  of  Its  main  line  and 
a  side  or  itasslng  track.  The  road  over 
whldj  he  traveled  crossed  the  Sheyenne  riv- 
er' 1,700  feet  south  of  the  railroad  crossing, 
and  was  graded  up  a  toot  or  more  above  the 
level  of  the  prairie^  and  there  was  snow  up- 
on the  road  one  foot  or  orar  deep^ 

Defendant's  line  runs,  at  the  point  of 
crossing,  a  little  soath  of  east,  and  the 
crossing  Is  nearly  at  r^t  an^es.  This 
railroad  is  visible  from  the  road,  over  which 
the  deceased  traveled,  a  mile  or  farther  In 
an  eastemly  direction,  and  can  be  seen  from 
the  highway  at  least  all  the  distance  from 
the  Sheyenne  river  crossing,  to  the  highway 
crossing  where  ttie  accident  occnrred,  except 
for  two  houses  situated  on  tlie  east  side  of 
the  highway  and  facing  west,  and  possibly 
a  shack  or  bam  close  to  the  track,  but  which, 
on  account  of  being  low  posted  and  setting 
below  the  track,  either  did  not  obstruct  the 
view  or  obstructed  It  to  so  slight  an  extent 
as  to  be  Immaterial.  The  grade  of  the  rail- 
road track  for  practically  the  entire  distance 
visible  from  the  highway  was  considerably 
elevated  above  the  surrounding  prairie. 

It  was  277.8  feet  from  the  track  to  the 
north  line  of  the  north  house,  to  which  ref- 
erence has  been  made,  and  the  distance  be- 
tween that  and  the  other  house,  14.76  feet 
The  north  house  bad  a  front  toward  the 
highway  of  18.25  feet,  north  and  south,  and 
was  24.23  feet  in  depth,  east  and  west,  and 
the  more  southerly  house  was  25.25  feet  by 
24.5  feet  The  north  house  was  a  story  and 
a  half,  and  the  south  one  one  story  high. 
The  barn  nearer  the  track  was  a  little  over 
20  feet  In  length,  east  and  west,  and  about 
12.^  feet  north  and  south.  The  total  height 
of  the  building  was  10.3  feet    It  stood  94 
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feet  south  of  tbe  center  of  the  main  track, 
and  the  groand  on  which  It  stood  was  con- 
siderably lower  than  the  track. 

The  depot  building  at  North  Valley  City 
Is  649.46  feet  nearly  west  of  the  crossing. 
The  deceased  was  standing  np  In  the  wagon, 
and  had  on  a  fur  coat  with  collar  turned  up 
over  his  ears.  His  back,  according  to  the  un- 
contradicted eTidence,  was  turned  toward  the 
east,  and  he  appeared  to  be  watching  the 
depot,  or  a  train  standing  near  and  west  of 
tbe  depot,  apparently  taking  water  or  fneL 
The  day  was  cold,  with  conalderaJ}le  wind 
from  the  northwest  and  some  snow  blowing, 
and  perhaps  falling,  but  the  amount  of  enow 
and  storm  was  not  sufficient  to  prevent  a 
fidrly  clear  view  of  the  track  to  the  east 
He  was  seen  and  watched  by  several  witnes- 
ses dnring  more  or  less  of  the  time  from 
his  passing  the  houses  until  he  reached  the 
place  of  the  accident  One  WeUner,  who  re- 
sided in  the  north  house,  testified  that  he 
was  ont  of  doors  when  the  accident  occurred, 
and  saw  the  deceased  pass  his  house  and 
drive  toward  the  track,  and  Saw  the  acci- 
dent; that  his  team  going  at  a  slow 
walk,  and  be  did  not  try  to  hurry  them 
when  he  reached  the  truik;  that  the  de- 
ceased coold  Me  down  the  tratdc  for  a  c4hi- 
siderable  distance,  bnt  that  lie  was  lo(Aln« 
toward  the  d«pot 

A  daughter  of  this  witness  also  testified 
to  seeing  deceased  coming,  and  witnessing 
the  accident;  that  she  flrat  saw  Sherlock 
when  (^ipoelto  the  north  boose ;  tiiat  be  was 
looking  toward  the  depot,  and  continued  to 
look  toward  the  depot  and  did  not  torn  to- 
ward the  east;  Uiat^  where  she  vae  on  tbe 
ground,  she  could  see  east  a  qnarter  of  a 
mile;  that  the  little  bam  might  liave  ob- 
stmcted  the  view  a  little  ways;  that  she 
could  see  the  railroad  bridge  a  quarter  of  a 
mile  east;  that  deceased  was  not  looking 
toward  tixe  Incoming  train,  but  kept  his 
bead  toward  tbe  west;  that  bis  team  was 
walking. 

One  Kaester  testified  that  at  the  time  of 
tbe  accident  be  was  in  the  bouse  forthest 
south;  that  be  saw  Sherlock  driving  past; 
tliat  when  he  went  past,  he  was  standing  up, 
looking  toward  the  d^Tot  He  saw  tbe  ac- 
cident plainly.  He  did  not  see  SherIo(&  all 
the  time  between  tils  house  and  the  track. 

One  Brlggs  testified  that  he  was  near  the 
depot  when  tbe  accident  occurred;  that  he 
saw  Sherlock  about  200  feet  before  he  got  to 
the  railroad  track;  that  he  was  looking 
northwest ;  that  he  last  saw  deceased  right 
close  to  the  crossing;  and  that  he  was  still 
looking  west,  and  the  train  Just  a  few  feet 
from  him;  that  he  seemed  to  be  looking  to- 
ward the  depot  all  the  time;  that  he  first 
saw  the  train  coming  three-Quarters  of  a 
mile  east,  and  could  see  It  dearly  and  plain- 
ly as  it  continued  up  to  the  crossing;  that 
the  bam  to  which  reference  has  been  made 
did  not  obstm^  tbe  view  between  the  higta^ 


way  and  the  railroad  for  any  one  drlrlng' 
along;  that  cars  were  visible  over  tbe  top 
of  it;  that  tbe  snow  was  blowing  some,  but 
not  enough  to  obstruct  the  vision;  that  be 
could  see  clearly  and  plainly. 

There  la  a  conflict  in  the  evidence  as  to 
whether  the  whistle  was  blown  or  bell  rung. 
Photographs  taken  the  13th  of  June,  1907, 
were  received  In  evidence.  The  phot(«ra- 
pher  testified  that  he  bad  been  engaged  In 
the  business  for  more  than  20  years;  that 
the  writing  on  the  back  of  the  ^otograpbs 
were  notations  made  and  measurements  tak- 
en by  him  when  he  made  the  photf^raphs; 
that  they  were  correct,  and  represented  tbe 
location  of  his  camera  and  the  direction  in 
which  It  was  pointed;  that  he  had  been  fa- 
miliar with  tbe  location  of  North  Valley 
City  since  it  started;  that  he  was  fiuUllar 
with  the  buildings  in  question  on  the  14tb 
of  December,  1906;  also  with  the  dumges 
which  had  been  made  between  that  time  and 
the  time  of  the  photographs;  that  even'- 
thlng  remained  in  the  same  ctmdltlon  as 
when  the  accident  occorred,  except  the  buow 
had  disappeared  and  a  building  on  the  west 
side  of  the  highway  bad  bew  removed. 

In  Bzhlbit  No.  1  the  camera  was  lAaced 
60  feet  south  from  tbe  main  Use  cf  tJie  rail- 
road. In  the  center  of  the  road,  and  point- 
ed west  It  shows  an  unobstructed  view  be- 
tween the  depot,  whtn  the  witness  Brlggs 
was  at  the  time  of  the  acddent,  and  the 
highway  to  the  crossing. 

In  Exhibit  No.  2  the  camen  was  placed 
In  tbe  same  position,  bnt  polntliif  eastenUy. 
and  shows  an  unobstructed  view  of  the  track 
toward  the  east  from  this  point  until  the 
railroad  strikes  the  hills  to  tbe  sontheast, 
which  is  a  mile  or  more 

Exhibit  Mo.  8  la  a  pbotograjA  takoi  look- 
ing easternly.  with  the  camera  placed  in 
the  center  at  tbe  xoad,  290  feet  sonth  of  tlie 
main  tra<^;  it  showing  between  the  two 
houses  referred  to.  It  shows  an  unobstruct- 
ed view  of  the  track  for  a  short 
looking  between  the  two  house& 

Exhibit  No.  4  shows  tbe  track  looking 
easternly  from  a  point  in  the  road  100  feet 
south  of  the  main  lin^  and  the  view  In- 
cludes the  bam  to  wtiich  refo-ence  has  beat 
made  It  shows  the  view  at  this  point  of 
the  trade  unobstmcted  until  It  reaches  the 
hills,  and  also  shows  to  some  extoit  the  ele- 
vation ot  the  track  above  the  snrroaBdlBf 
ground  and  the  bam. 

Exhibit  No.  6  was  tak^  In  the  ceatee  ot 
the  road,  230  feet  south  from  the  main  line, 
looking  east,  and  also  shows  an  unobstruct- 
ed view  of  the  track,  east  to  the  p<^t  where 
it  enters  the  hills,  except  that  it  indicates 
that  the  bam,  if  the  deceased  was  no  higher 
from  the  ground  than  the  camera,  wontd 
partially  obstract  the  view  of  the  track  tor 
a  few  feet — the  length  of  two  or  three  cars. 

Exhibit  No.  8  shows  an  unobstructed  view 
of  the  track  for  a  kmg  distanoe^  fnon  ■ 
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point  In  tbe  road  25  feet  soutb  ot  the  main 
Une^  looking  eaat. 

liirae  was  no  conflict  in  the  evidence  ex- 
cept aa  to  tbe  engineer  glvlnx  a  signal,  and 
as  to  the  extttit  to  wbidi  the  atonn  and 
■now  obstructed  the  vision,  bnt  no  witness 
testified  that  the  conditions  were  sadi  aa  to 
otMKure  the  sight  of  tbe  train  for  lees  than 
half  a  mlla  One  witness  teetlfled  that  he 
watched  the  train  coming  three-quarters  of 
a.  mile. 

Errors  are  assigned  on  the  direction  of 
tbe  verdict  for  deftodant,  and  npon  vartoos 
rulings  on  the  adrolMlon  and  rejection  of 
evidence.  Soffldent  refer^ioe  will  be  made 
to  these  latter  as  consldwed. 

M.  A.  Hlldreth,  of  Fargo,  for  appellant 
Lee  Combs  and  L.  S.  B.  Ritchie,  both  of 
Valley  City  (A.  H.  Bright,  of  Minneapoll^ 
of  oonnseO,  for  responident 

SPALDING,  a  J.  (after  stating  tbe  facts 
aa  above).  The  evidence  of  which  we  have 
stated  what  we  consider  the  material  parts 
may  be  resolved  into  a  showing  that  there 
was  no  material  physical  obstmctlon  to  the 
view  of  the  train  for  nearly  a  mile  from  any 
point  in  the  highway  between  the  north 
house  and  the  track,  a  distance  of  over  277 
feet ;  that,  although  stormy,  the  storm  was 
not  severe  enoogh  to  prevent  any  one  look- 
ing down  the  track  to  the  east  from  seeing 
the  train  nearly  or  quite  a  mile;  that  the 
deceased's  team  was  proceeding  during  tbe 
distance  mmdoned  at  a  slow  walk;  and 
that  he  was  observed  by  at  least  four  wit- 
nesses part  of  the  wi^  from  the  bouse  to 
tbe  track,  and  at  all  times  whw  s<r  observed 
bad  his  fnr  coat  collar  turned  over  hia  ears, 
and  was  looking  to  the  northwest 

One  witness  saw  blm  from  tbe  time  be 
passed  the  house  until  be  reached  the  cross- 
ing, and  stated  that  be  seemed  to  be  looking 
toward  tbe  northwest  all  the  time.  It  Is 
thus  clear  that  he  made  no  observation  cal- 
culated to  inform  himself  of  the  ap^ach 
of  the  train  from  the  eiurt.  Presumably  his 
attention  was  attracted  by  the  blovring  off 
of  steam  ot  tbe  train  standing  back  and 
west  of  tbe  dqiot  There  were  two  tnu^ 
80  It  was  poulble  for  a  train  to  approach 
the  station  from  each  directtim,  east  and 
vest 

For  tbe  purposes  of  deciding  this  appeal^  It 
most  be  assumed  that  no  signal  was  given 
from  tbe  approaching  train.  Whatever  tbe 
personal  views  of  the  membws  of  this  court 
may  be  regarding  tbe  emtrlbntory  negligence 
of  the  deceased,  the  rule  on  the  subject  has 
been  flrmly  established  in  this  state,  and  we 
do  not  feel  Justified  in  departing  from  it, 
eqtedal^  In  view  of  Its  being  snppwted  Iv 
the  great  weight  of  authority  £rom  other 
conrta.  altbough  ooimsd  for  appellant  cites 
a  few  very  respectable  anthorltles  wbldi 
might  seem  to  Justify  a  reversaL 

[It]  We  first  iHToceed  to  conaidw  tbe  law 
with  reference  to  the  fiicts,  and  later  shall 


briefly  consider  the  assignments  regarding 
the  admission  and  rejection  of  evidence 

[1]  The  driver  of  a  team  about  to  cross  a 
railroad  track  at  a  public  crossing  In  tbe 
country  is  diarged  with  knowledge  that  such 
crossing  Is  a  dangerous  place,  that  It  cannot 
be  assumed  that  cars  are  not  approaching 
from  either  direction,  or  that  there  Is  no 
danger  therefrom.  He  Is  bound  to  assume 
that  cars  are  coming  until  satisfied  by  direct 
evidence  to  tbe  contrary,  and  to  that  end  he 
must  vigilantly  use  his  senses  of  sight  and 
hearing  in  endeavoring  to  avoid  Injaty,  and 
to  do  all  that  ordinary  care  and  prudence 
would  dictate  to  avoid  injury,  having  in 
view  all  the  surrounding  circumstances ;  and 
this  whether  or  not  any  signal  is  given  by 
an  ai>proachlng  train.  Hope  t.  Railway  Co., 
19  N.  D.  438,  122  N.  W.  997,  and  authorltiefl 
dted;  West  v.  N.  P.  R,  Oo..  13  N.  D.  221, 
100  N.  W.  254,  and  authorities  dted ;  Pend- 
roy  V,  G.  N.  R.  Co.,  17  N.  D.  483,  117  N.  W. 
681:  23  A.  &  E.  Ency.  Law,  766. 

[2]  Where  the  exercise  of  the  ordinary 
precautions  of  looking  and  listening  and  mak- 
ing an  intelligoit  use  of  one's  faculties  to 
Inform  himself  as  to  the  approach  of  a  train 
are  neglected,  and  y/hea  the  exercise  of  sudi 
precautions  would  have  avoided  the  accident, 
negligence  is  conclnslvely  established.  It  is 
appar^t  in  the  case  at  bar  that  Sherlodc 
would  have  seen  the  train  had  he  looked  to 
the  east  or  listened  for  It  any  time  in  the 
277  feet  between  the  north  bouse  and  the 
crossing,  and  without  mudi  doubt  he  could 
have  seen  It  had  he  looked  toward  the  east 
at  any  time  after  crossing  tbe  Sheyenne 
river,  1,700  feet  south  of  the  railroad  cross- 
hig.  Had  he  looked  and  seen  it.  ot  listened 
and  beard  it,  after  passing  the  houses,  the 
natural  instinct  of  self-preservatkm  would 
most  cortainly  have  caused  him  to  avoid  it 
The  evidence  ^Is  to  show  that  he  dianged 
the  speed  of  bis  team  wbUe  paning  that 
distance.  In  fact,  it  was,  aa  has  been  stated, 
proceeding  bat  very  slowly  and  must  have 
hem  under  bis  oontnd  at  all  times. 

[t]  If  the  failure  to  give  a  signal  fnnn  Uie 
train  was  negligence  on  the  part  of  the  de- 
fendant, Oe  n^Ugoice  of  the  deceased  con- 
tributed to  the  aoddent  and  the  case,  there- 
fore, comes  under  the  rule  that,  where  an 
injury  la  doe  to  tbe  negligence  of  both  par^ 
ties,  no  recovery  can  be  bad.  West  t.  N.  P. 
B.  Oo.,  supra. 

[4]  Ttu  deceased  was  not  excused  lnj  tbe 
weather  from  the  exerdse  of  ordinary  care, 
even  If  it  waa  snflldently  thick  to  render 
it  dlfllealt  to  obswe  tbe  train  or  to  bear 
its  aiq^roach.  The  greater  the  danger  tbe 
greatw  the  care  necessary  for  Um'to  ^r^ 
else,  and  the  greater  tbe  caution  necessary 
to  constltnte  wdlnaiT  carsb  Pendroy  t.  O. 
N.  B.  OOk,  siq»a;  West  r.  Railway  Co..  so- 
ma: Hope  T.  BaUvray  Go,,  ms&n* 

[I]  It  is  argued  tbat  the  law  of  sslf-pieser- 
vatlon  must  be  taken  into  consideration  by 
this  court  as  an  element  of  great  inq>ortance. 
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and  flttt  tbe  prenunptton  la  that  the  de- 
<fM«Bd  would,  In  tbe  obaerrance  of  that  law. 
lian  stopped  had  It  been  possible  for  him 
to  see  the  tratn,  and  tiiat,  therefore,  he  did 
not  knowingly  and  recklessly  att«npt  to  cross 
the  traA  This  law  Is  entitled  to  great 
weight  In  a  proper  case,  and  usually  may 
be  considered  in  Instances  where  doubt  ex- 
ists as  to  one's  ability  to  see  the  train  or 
bear  it,  but  no  such  doubt  Is  disclosed  by 
the  record  In  this  case.  See  supplemental 
oplnioD  In  Eunkel  et  aL  t.  800  Ry.,  IS  N.  D. 
8S2,  121  N.  W.  830.  And  the  law  of  self- 
preserration,  as  aboTe  observed,  would  have 
worked  In  the  deceased's  faror,  and  could 
not  well  have  done  otherwise,  had  he  used 
his  senses  as  he  might  and  should  hare  done. 
Where  all  the  evidence  shows  that  the  de- 
ceased' was  not  In  the  exercise  of  ordinary 
care,  no  Inference  arising  from  the  Instinct 
of  self-preservation  is  applicable  In  his  favor. 
Oahagan  v.  Boston,  eto.,  R.  Co.,  70  N.  H. 
441,  60  AtL  146,  66  L.  S.  A.  426;  Baker  v. 
Chicago,  etc.,  R.  Co..  96  Iowa,  163,  63  K. 
W.  667. 

[I]  It  Is  also  urged  that,  because  deceased's 
attention  appeared  to  have  been  diverted 
the  train  standing  opposite  and  west  of 
the  depot,  the  circumstances  are  rendered 
exceptional,  and  that,  therefore^  the  general 
rule  relating  to  contributory  negligence  is 
not  applicable,  and  that  the  case,  therefore, 
became  one  for  the  Jury.  Numerous  author- 
iUes  may  be  found  holding  that  extraordi- 
nary conditions  and  circumstances  take  cases 
out  of  the  general  rule.  See  Davy  v.  G.  N. 
R.  Co.,  21  N.  D.  43,  128  N.  W.  311. 

[7]  But  we  do  not  consider  this  case  as 
coming  within  such  an  exception;  the*  rule 
ai^llcable  being  rather  as  laid  down  by 
many  authorities  that  it  Is  the  plaintiff's 
duty  to  look  in  both  directions  for  trains. 

[•]  It  Is  obvious  that  this  rule  must  be 
emphasized  rather  than  relaxed  where  there 
are  two  tracks  at  the  crossing,  rendering  It 
possible  for  trains  to  approach  fr^m  each 
direction,  or  to  pass  each  other,  and  the  only 
diversion  of  attention  excusing  the  failure 
to  look  and  listen  is  where  the  attention  is 
so  Irresistibly  forced  to  something  else  as 
to  d^wive  a  travder  of  the  opportunity  to 
look  and  listen.  Gnbl  t.  Whitcomb  et  al.,  109 
Wis.  69,  86  N.  W.  143,  88  Am.  St  Rep.  880. 
The  facts  In  the  above-cited  case  are  very 
similar  to  those  of  the  case  at  bar.  Haln  v. 
G.,  M.  ft  St  P.  R  Co.,  135  Wis.  308,  116  N. 
W.  20;  Smith  v.  C,  M.  ft  St  P.  R.  Co..  137 
Wla  97.  118  N.  W.  638;  demons  v.  a,  St 
P.  E.  Co.,  187  Wis.  887,  119  N.  W.  102; 
Grimm  v.  Mid.  Elec.  Ry.  ft  Light  Co.,  188 
Wis.  44,*  119  N.  W.  888;  White  T.  M.,  St 
P.  ft  S.  St  BL  By.  Co..  147  Wis.  141,  1B8  N. 
W.  148.  That  tbe  deceased  did  not  exerdae 
tlie  care  with  which  he  is  diarged  in  law 
under  tbe  anthorlty  of  the  foregoing  and 
numerous  other  cases  Is  dear.  Tha  minds  of 
reasonable  vaea  cottid  not  disagree  on  this. 
It  1>  conseqnoitly  antaroit  ttaat*  lo  tbe  ab* 


sence  of  rerorslble  error  <m  questions  of  evi- 
dence, the  court  did  not  err  in  directing  a 
verdict  for  the  defendant 

[I]  Regarding  tbe  erron  assigned  rating 
to  the  admission  and  rejection  of  evidence, 
most  of  such  asslgnm^ts  relate  to  questions 
concerning  tbe  probability  or  poaslUllty  of 
witnesses  heartng  the  locomotive  bell  ring 
or  its  whistle  blow  Just  prior  to  the  accident. 
As  to  these  assignments,  in  view  of  our  oon- 
cIusioQ  that  it  was  the  duty  of  the  deceased 
to  make  use  of  his  senses  by  looking  and 
listening  for  tbe  abroach  of  trains,  and  re- 
gardlw  of  whether  signals  wore  glrai  or 
not,  It  Is  apparwt  that  they  wen  Immate- 
rial, and,  if  their  injection  was  error  at  the 
time  it  occurred^  it  was  error  wltbont  prej- 
udice. 

[I I]  Error  is  assigned  on  the  overmllng  of 
an  objection  to  t^te  admission  ot  tba  ^loto- 
graphic  exhibits  in  evidence,  on  the  ground 
that  there  was  no  evidence  that  they  woe 
true  pictures  of  the  situation  at  the  time  of 
the  accident  This  court  held.  In  Hl^  v. 
Minneapolis,  St  P.  ft  S.  St  M.  B.  Co^  16  N. 
D.  446,  114  N.  W.  722,  15  L.  R.  A.  (N.  S.) 
1162.  16  Ann.  Oas.  97,  that  if  properly  reri- 
fled,  photographs  may  be  received  In  evidenoe 
to  show  locations  and  conditions. 

[11]  In  tbe  case  at  bar  there  can  be  no 
question  of  tbe  photogra(dis  being  correct 
representations  of  the  place  of  the  acdduit 
and  ito  surrotrndlngs  when  tak^  in  the  fol- 
lowing June.  The  only  ground  for  tbe  con- 
tention that  they  are  inadmissible  would 
seon  to  be  tbat  the  accident  occurred  In  De- 
cember  when  the  ground  was  covered  with 
snow,  and  tiiat  one  building  had  been  remov- 
ed betwem  Oie  date  of  the  accident  and  the 
date  of  tbe  pbotograiAa  The  evid^tce  la 
clear  and  definite  that  ezcwt  In  tbeae  two 
particulars,  conditions  were  the  same.  We 
are  unable  to  see  bow  the  snow  en  tbe 
ground  and  tbe  absence  of  snow  can  consti- 
tute a  material  difference  or  have  any  mate- 
rial bearing  on  tbe  Issues.  If  It  bas  tt  Is  tn 
fiivor  of  tbe  plalntifF,  because  with  a  f^ot 
of  snow  on  tiie  highway,  and  tbe  wagim  of 
the  deceased  elevated  accordingly  above  the 
surface  of  tbe  dirt  road,  and  the  train  on 
the  rails  not  correspondingly  raised,  the  povr- 
er  of  obSOTatlon  of  the  deceased  would  hara 
been  greater  when  the  accident  occurred  than 
Is  shown  by  the  photographs  a^r  tbe  snow 
had  disappeared.  The  removal  of  tbe  bnild- 
ii«  on  tbe  west  side  of  the  highway  In  no 
manner  aSMted  tbe  accuracy  of  the  photo- 
grapba  aa  to  tbe  location  of  the  houses  and 
tbe  track  to  tbe  east,  and  the  ability  ot  tbe 
deceased  to  perceive  a  train  coming  from 
the  east  from  any  point  between  the  bousM 
and  the  crossing.  We  are  not  unmindful  of 
the  fact  that  great  care  should  be  exercised 
in  teoelTing  lAioto^phic  exhibits  showing 
elevations.  Much  of  tbe  power  to  Judge  of 
distances  team  tbe  pictures  depaids  opon 
tbe  kind  oi  eanma  used,  ita  focos,  and  its 
etovation;  b«t  tbe  pbot(«ra^lc  ezbiUts  la 
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UU8  caw  are  oi  aucu  a  naraie  uiat  uie;  ao 
not  we  think,  misrepresent  tbe  situation  In 
the  respects  for  wblch  they  were  offered  In 
erldmce. 

Ottier  assignments  are  without  merit 
The  lodgment  Is  affirmed. 


bubeb;  J. 
tldpate. 


Ming  dlsquallfled,  did  not  par- 


STATB  V.  MOELLEB. 
(Supreme  Court  of  North  Dakota.    June  29, 
1912.  On  Kehisaring,  Dec.  16,  1912.) 

(Syttabiu  T>v  the  Court.) 

X.  GBiHinAi.  Law  (S  539*)~BTiOBiva»--TE8n- 
KOnr  AX  FOBMIB  Tbial. 

Upon  a  former  trial  of  this  action  in  the 
district  court,  <me  Dr.  B.  was  a  witness  tor 

the  state.  He  was  asked  a  qnestion  upon  cross- 
examination  to  which  an  objection  was  sustain- 
ed by  the  trial  court,  which  ruling  was  held  to 
be  error  by  this  court  nptm  a  former  appeaL 
At  the  present  trial  below  tiw  sidd  Dr.  u.  was 
outside  of  the  jurisdiction  of  the  trial  court, 
and  his  testimony  was  given  by  the  official  re- 
porter of  the  former  trial  from  his  sliortliand 
notes.  Appellant  contends  that  tUs  testimony 
vas  improperly  admitted,  because  he  had  no  op- 
portunity to  cross-examine  the  wltneis  upon 
the  former  trial.  However,  the  statement  of 
the  case  shows  that  suhstantiany  the  same 
question  was  asked  the  doctor  upon  the  former 
trial,  and  that  he  answered  the  same  without 
objection.  The  statement  of  the  case  upon  the 
former  appeal  being  narrated  and  mnch  ab- 
breviated, and  the  state  failing  to  call  the  facts 
to  the  attention  of  the  court,  misted  this  court 
at  that  time.  Under  the  facts  now  showu,  it  is 
held  that  defendant  had  a  full  opportunity  to 
eross^zamine  the  witness  upon  the  former  trial, 
end  that  his  objection  to  the  testimony  upon 
the  second  trial  upon  that  ground  was  properly 
overruled. 

[Ed.  Note-— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  (  1230;  Dec  Dig.  (  589.*] 

2.  CsnnNAL  Law  (1  786*)— BnonroB— Aors 

AlTD  DX0I.ABATIOHB  OT  OORSPIBAIOB8 — ^Dx- 

TEBlCIIfATXOV. 

Whether  one  Dale  was  an  accomplice  with 
defendant  in  the  commission  of  the  offense, 
and  whether  his  acts,  as  such,  in  furtherance  of 
the  cwnmon  object  tended  to  show  tiie  guilt  of 
defendant,  were  facts  for  the  jury  to  determine ; 
and  the  testimony  offered  at  the  trial  of  acts 
done  by  Dale,  in  furtherance  of  such  common 
purpose,  towards  the  commission  of  the  offense 
were  pnuieTly  admitted,  and  the  instructions 
of  the  trial  court  were  full,  fair,  and  accurate. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1219.  mO.  1701,  1702, 
1705.  1716;  Dec  Dig.  {  736.*] 

8.  CuHiNAii  Law  (t  486*>~Bvidcitci!— Ez- 

FKBT  TBSTIIIONT — AdHISSIBILITT. 

Dr.  W.,  sworn  as  an  expert,  was  asked  two 
hypothetical  tinestions,  based  upon  the  testi- 
mony of  all  of  the  state's  witnesses,  iucluding 
tliat  of  Dr.  E.,  and  calling  for  his  opinion  as 
to  the  cause  of  the  death.  Eeld,  that  the  ques- 
tions were  proper;  the  testimony  of  Dr.  E. 
being  held  properly  admitted  in  paragraph  1. 

[E^  KotSj— For  other  cases,  see  Orioilnal 
Law.  Cent  Dig.  H  1078.  1074;  Dec  Dig.  { 
486.*] 

4.  CBiiaKAZ.  Law  (|  72S*)  —  Pbbsentiko 
QnxBTioNs  IN  Tbial  Coubt — ^Nbcessitt  fob 
TncELT  Objkctiow — Remabks  of  Cottnsbl. 
The  assistant  state's  attorney,  daring  his 

remarks  to  the  Jury  in  summing  op  the  case, 


Tsiencu  CD  uw  osnnasuc  mm  a  "yroiwnoiuu 
abortionist"  "a  Moloch  who  Mils  unborn  ddl- 
drm  for  the  almighty  dollar,"  etc,  but  the  de- 
fendant's attorneys  '  did  not  care  to  interrupt 
the  argument"  and  did  not  give  the  trial  court 
any  opportunity  to  stop  the  language  or  'rebnke 
oonnsd,  hot  made  tba  oWeetion  after  the  argu- 
ment had  ceased.  Betd,  fbUowlng  State  v, 
Enndtson,  21  N.  D.  602,  132  N.  W.  140.  that 
this  court  will  not  reverse  the  trial  court  for 
objectionable  language  of  counsel,  not  called  to 
Ms  attention  by  timely  objection. 

[Ed.  Note— For  other  cases,  see  Criminal 
Taw.  Cent  Dig.  H  1680-1681;  Dec  Dig.  f 

Appeal  from  District  Ooori:,  Ward  Ooun^; 
Lelghton,  Judge. 

Thor  Moeller  was  convicted  of  murder  in 
the  second  d^re^  and  appeals.  Affirmed. 

PaldR,  Aaker  &  Gre«ie,  of  Hinot,  for  ap- 
pellant D.  L.  Nash,  State's  Atty..  of  Ulnot, 
for  the  State. 


BURKE.  J.  Defendant  stands  convicted  of 
murder  in  the  second  degree ;  it  being  alleg- 
ed that  he  caused  the  death  of  a  certain 
young  woman  npon  whom  he  performed  a 
criminal  operation.  This  is  his  second  con- 
viction.; the  first  having  been  set  aside  by 
this  court  See  same  tlUe,  20  N.  D.  114,  126 
N.  W.  668.  At  this  time  he  does  not  chal- 
lenge the  sufficiency  of  the  evidence  received 
to  sustain  the  conviction,  bat  complains  of 
certain  rulings  of  the  trial  court  and  mis- 
conduct of  the  assistant  prosecuting  attor- 
ney. Owing  to  the  excellent  presentation  of 
this  appeal,  we  are  able  to  dispose  of  the 
case  with  the  m*T><"'^m  amount  of  labor. 
Appellant  groups  his  a'sslgnments  of  error 
under  four  heads,  and  we  will  dispose  of 
them  In  order. 

[1]  (1)  Upon  the  first  trial  of  this  case 
one  Dr.  Engstad  was  sworn  as  a  witness  and 
testified  that  he  had  examined  the  girl  some 
six  days  prior  to  her  death,  and  bad  found 
her  In  robust  health.  Upon  his  cross-exami- 
nation he  was  asked  by  appellant's  attorneys 
whether  an  infection,  caused  by  an  Mi^^^  to 
the  uterus,  might  not  remain  dormant  a 
greater  or  less  period  of  time  before  it  spread 
out  and  gave  evidence  of  Its  presence.  This 
question  was  objected  to  by  the  state,  and 
the  objection  sustained.  In  the  former  opin- 
ion this  court  held  that  this  ruling  was  er- 
ror. The  said  ruling  being  based  upon  the 
statonent  of  the  testimony  at  that  time  pre- 
sented; it  being  deemed  proper  to  show  that 
the  girl  might  have  already  Infilcted  upon 
herself  the  wound  that  caused  her  death,  and 
that  the  doctor  was  mistaken  In  stating  that 
her  health  was  good  at  the  time  he  examined 
her.  At  that  trial,  however,  the  testimony 
of  the  doctor  was  narrated,  and  this  court, 
not  having  had  its  attention  called  thereto, 
was  misled  and  made  the  ruling  alleged ;  but 
at  the  present  time  It  appears  from  a  fuller 
statement  of  the  testimony  that  practically 
the  same  question  had  be«i  asked  the  doctor. 
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and  ttiat  he  had  answered  it  wlUiout  <AJee- 
tlon  from  the  state.  Ttana  the  rullns  of  the 
trial  court  In  the  former  trial  was  error,  If 
at  all,  without  prcdndlce.  All  of  this  be- 
comes relevant  to  this  appeal,  when  we  find 
that  upon  the  preeoit  trial  Dr.  Engstad  was 
out  of  the  state,  and  oonld  not  be  found. 
Bis  testimony,  slven  upon  the  former  trial, 
was  thereupon  ofEwed  In  evidence  to  prove 
the  same  facts.  Appellant  does  not  seriously 
dispute  tiiat  the  tesUmony  of  the  doctor, 
taken  at  the  fermer  trial*  might  have  been 
used  If  a  prt^er  ftmndation  were  laid  there- 
for, but  Insists  tiiat  such  foundation  was  not 
laid.  In  particular  th^  ass^  that  upon 
the  first  trial  defendant  was  denied  the  right 
to  fully  and  fairly  cross-examine  Dr.  Eng- 
stad. As  we  have  already  shown,  this  is  ap- 
parently so  only.  It  thuB  follows  that  the 
testimony  of  the  doctor  taken  upon  the  for- 
mer trial  was  admissible. 

[2]  (2)  The  second  group  of  errors  relate 
to  the  admission  of  certain  testimony  show- 
ing acts  of  one  Dale,  whom  the  state  allege 
to  be  a  fellow  conspirator  with  the  defendant 
and  the  girl  In  procnring  the  abortion.  Ob- 
jection Is  also  made  to  the  instruction  of 
the  trial  court  in  mentioning  conspiracy  at 
all.  Dale,  It  is  alleged,  was  the  man  re- 
sponsible for  the  pregnancy  of  the  girl.  It 
was  shown  at  the  trial  that  he  came  to  Minot 
a  day  before  the  girl,  and  engaged  the  room 
at  the  hotel  wherein  she  died,  and  that  he 
was  seen  In  consultation  with  the  defendant ; 
that  he  bought  for  the  use  of  the  girl  and 
doctor  certain  articles,  aach  as  distilled  wa- 
ter, that  were  found  later  In  the  girl's  room; 
that  he  was  seen  frequently  in  the  room  Just 
before  her  death;  that  he  was  seen  carrying 
the  slop  jar  from  the  room,  and  that  It  was 
afterwards  found  to  be  bloody;  that  when 
the  girl  died  defendant  sent  a  man  across 
country  60  miles  to  bring  Dale  Into  Minot 
Defendant  admitted  that  Dale  was  the  per- 
son who  had  aaked  him  to  attend  the  sick 
girl.  All  of  these  acts  took  place  between 
the  3d  and  7th  of  October.  Upon  these 
facts  the  trial  court  Instructed  the  jury  that 
they  might  consider  the  acts  of  Dale  only 
If  they  found  a  conspiracy  existed,  and 
that  if  they  did  not  find  such  conspiracy 
the  actions  of  Dale  should  be  disregarded. 
We  b^ve  the  testimony  was  properly  ad- 
mitted, and  that  the  instmctions  of  the 
court  were  proper.  All  of  the  acts  were  in 
furtherance  of  the  offense,  and  part  of  the 
res  gestae.  The  statements  of  Dale  not  so 
related  to  the  offense,  and  wbldi  wm  c<m- 
denmed  by  this  conrt  upon  the  first  u^wal, 
were  not  otteteA  upon  this  triaL  For  a  full 
discdSBloa  of  Uils  subject,  see  the  iSamous 
Anardilst  Case  (Spies  t.  Pe<vle,  122  lU.  ^ 
12  N.  B.  866,  17  N.  BL  898^  8  Am.  St  Rep. 
note  at  page  478). 

[I]  (3)  The  next  group  of  assignments  of 
error  r^te  to  two  hypothetical  queattons 
aiked  of  the  expert,  Dr.  White.   In  para- 


graph 1  we  hare  held  that  the  testimony  of 
Dr.  Engstad,  given  upon  the  first  trial,  was 
properly  recdved  at  the  second  triaL  After 
this  question  had  been  received,  Dr.  White 
was  a^ed  a  very  lengthy  hypothetical  qnes- 
tlon,  based  upon  the  assumption  that  all  of 
the  stated  evldmce^  indnding  Dr.  Engstad's, 
was  true.  The  material  parts  of  Dr.  Eng- 
stad's  testimony  wwe  that  the  girl  had  call- 
ed upon  him  Octobw  let,  and  had  been  by 
him  examined,  with  the  result  that  be  found 
nothing  wrong,  with  hw  lungs,  heart,  or  oth- 
er organs,  and  that  she  appeared  to  him  to 
be  in  excellent  health.  He  had  seen  her  a 
day  or  two  later  upon  the  street  with  a 
satchel,  going  towards  the  Great  Northern 
d^t  and  she  seemed  In  good  health.  He 
also  testified  that  she  had  no  temperature  up- 
on Qie  first  examination,  and  that  she  was 
pregnant  All  of  these  facts  were  assumed 
as  correct  In  the  question  asked  Dr.  Wbite, 
and  were  well  within  the  rules.  Th&i  Dr. 
White  was  asked:  "In  your  opinion,  assum- 
ing these  fiicts  to  be  true,  what  was  the 
cause  of  death?"  Of  coarse,  the  testimony 
of  all  the  witnesses  In  the  case  was  included 
in  the  first  question  and  also  In  the  second. 
As  we  have  already  held  the  admission  of 
Dr.  Engstad's  testimony  proper,  the  principal 
ground  of  complaint  is  disposed  of.  There 
was  plenty  of  evidence  to  Justify  the  ques- 
tions,  and  the  competency  of  Dr.  White  is 
conceded.  Ther^ore  there  was  no  error  In 
allowing  him  to  answer.  To  be  true  Dr. 
Engstad  admitted  the  possibility  that  the  gfrl 
might  have  been  carrying  the  germs  that 
caused  her  death  at  the  time  of  his  examina- 
tion; but  be  says  that  it  was  a  potsMUtg 
only,  and  not  a  probability-  Until  mankind 
is  much  farther  along  upon  the  road  to  learn- 
ing, it  will  not  be  safe  to  disregard  the  testi- 
mony of  a  witness  because  he  admits  the 
possibility  of  an  error  in  his  Judgment 

[4]  Tills  brings  us  to  the  final  group 
of  assignments.  It  relates  to  alleged  mis- 
conduct of  an  attorney  who  was  assisting 
the  state's  attorney  during  the  triaL  This 
attorney,  Mr.  Sinkier,  in  closing  his  remarts 
to  the  jury,  used  language  of  which  de- 
fendant now  complains.  It  will  not  tie  ne^ 
essary  to  set  much  of  it  out  In  this  opin- 
ion ;  but  the  gist  of  the  statement  Is  as  fol- 
lows: "A-  Holodi  who  kills  unborn  diU- 
dren  for  the  sake  of  the  almU^ity  doUar," 
"professional  abortionist,"  etc.  It  la  claim- 
ed that  these  statouents  are  not  supported 
by  evldeaice,  and  preJudldal  to  the  defend- 
ant The  oondiuit  of  the  state's  attorney  and 
his  assistants  should  be  dignified,  trathfnl, 
and  honorable,  and  yet  vigorous  and  con- 
Tlndng.  It  la  hard  to  lay  down  Cut  mtes 
to  cover  erwy  possibility  that  may  axlsb 
The  state's  attorney  may  be  driven  to  make 
indiscreet  statement  by  taonta  of  oivodng 
counsel,  or  he  may  be  Induced  to  make  pas- 
sionate remarks  by  some  action  of  the  de- 
fendant ^ImsftK.  In  the  case  at  bar  It  ap- 
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defendant  had  smiled  at  some  of  his  state- 
ments made  to  the  Jnry.  In  the  heat  of 
combat  something  may  be  said  or  done  that 
needs  correction.  The  trial  court  Is  there 
for  that  pnriKne.  If  the  state's  attorney 
makes  remarks  soch  as  the  above,  the  de- 
fendant mast  make  complaint  at  onc^  or 
ithe  trial  court  may  condnde  that  they  are 
not  objectionable.  In  the  case  at  bar  no 
complaint  was  made  to  the  trial  conrt,  be- 
cause, as  counsel  states,  "he  did  not  care  to 
Interfere  with  the  argoment"  3ome,  attor- 
neys take  swift  advantage  of  the  sympathy 
of  the  Jnry  for  any  one  In  trouble*  and  use 
^e  remarks  of  the  state's  attorney  as  a 
basis  for  a  "fair  play"  appeal  to  the  Jury. 
In  the  absence  of  complaint,  the  court  may 
liave  assumed  that  such  was  the  intention  of 
^fradant's  attorneys.  The  matter  is  one 
largely  in  the  discretion  of  the  trial  court, 
who  beard  all  of  the  argument,  and  heard 
and  saw  the  possible  provocation.  This  court 
in  the  case  of  State  t.  Knndtson,  21  N.  D. 
562,  132  N.  W.  149,  has  passed  squarely  upon 
this  point,  and  we  see  no  reason  to  disagree 
with  the  rules  therein  established.  Without 
approving  of  the  remarks  made,  we  must 
dedlne  to  reverse  the  case,  in  the  absence  of 
timely  objection  and  a  ruling  by  the  trial 
«oart  The  other  assignments  of  error  are 
covered  by  the  forgoing,  or  are  nnsnpported 
In  appellant's  brief. 

Filling  no  vmr,  O19  Jndgmoit  la  afllrmed. 

GOSS,  J.,  disqualified.  NUCHOLS^  Dis- 
trict Jndge,  Bitting  in  his  stead. 

On  Rehearing. 

PBB  OURIAM.  On  the  former  appeal  of 
this  case  we  held  that  a  certain  ruling  ex- 
cluding an  answer  to  a  question  propounded 
by  the  defendant's  counsel  to  the  witness. 
Dr.  Bngstad,  on  cross-examination,  constltntr 
ed  error.  This  holding  was  made  toward  the 
end  of  the  opinion  and  after  other  control- 
ling qnestlons  had  been  decided  In  defoid- 
ant's  f&vor,  necessitating  a  new  trial,  and 
was  In  the  nature  of  a  pronouncement  iQion 
A  mle  of  evid«)ce  for  the  gnidance  of  the 
lower  court  on  the  second  triaL  It  was  nn* 
necessary  to  the  dodsion  that  we  should 
have  detennlned  whether,  in  the  light  of  the 
whole  record*  such  ruling  was  prejudicial; 
nor  was  this  phase  of  such  ruling  argued  by 
counsel  or  considered  by  the  conrt  Blore- 
over,  the  record  on  tlw  former  appwl  gives 
the  testimony  only  In  the  narratlTe  form, 
while  «L  the  mesent  appeal  It  Is  set  oat 
rally  ^  qaestlons  and  answers.  Oar  atten- 
tion was  not  called  to  this  fact  by  couuseL 
O^hese  facts  are  gnfflrlwit  to  explain  our 


can  correctly  be  contended  that  we  there  in 
effect  held  snch  error  prejudicial.  Notwith' 
standing  these  facts,  and  conceding,  for  the 
sake  of  argument,  that  a  fair  interpretation 
of  our  former  decision  leads  to  the  conclu- 
sion that  we  held  such  ruling  to  be  preju- 
dicial error,  It  does  not  follow  as  a  neces- 
sary conclusion  that  such  ruling  Is,  on  this 
appeal,  controlling  anf  decisive,  or  that  It 
was  controlling  and  decisive  in  the  trial 
court,  under  the  doctrine  of  the  law  of  the 
case,  upon  the  question  here  presented*  as  to 
whether  a  sufficient  preliminary  foundation 
had  been  laid  for  the  Introduction  of  the 
former  testimony  of  Dr.  Bngstad  by  show- 
ing that,  as  a  matter  of  fact,  a  full  and  fair 
opportunity  was  afforded  the  defendant  for 
cross-examination  of  such  witness  at  the 
former  trial.  The  question  thus  decided  on 
the  former  appeal  Is  not  the  tame  question 
confronting  us  on  this  appeal;  and  the  doc- 
trine of  the  law  of  the  case  so  earnestly  in- 
voked 1^  aroellant's  counsel  is  not  arafllca- 
ble.  The  qneation  thus  before  ns  on  tiie 
former  appeal  Involved  the  correctness  of  a 
ruling  upon  a  certain  objection  to  a  speciSc 
Interrogatory  propounded  to  the  witness  Eng- 
stad,  and,  if  found  to  be  erroneous,  then,  per- 
haps, whether  such  ruling  was  prejudicial  to 
the  defendant  The  precise  question  con- 
fronting OS  on  this  appeal  not  only  was  not 
raised,  but  it  could  not  have  been  raised  on 
the  former  appeal.  It  Involves  the  qnestlon, 
as  before  stated,  an  to  whether,  as. a  mat- 
ter of  fact,  as  dladosed  by  the  entire  rec- 
ord, the  defendant  was  accorded  a  full  and 
fair  opportunl^  to  cross-examboe  soch  wU^ 
ness.  While  the  qnestlonB  ar^  In  a  sense, 
cloeely  r^ted,  we  are  dear  that  there  la 
nothing  in  tbB  former  dedaion  tm  this  point 
which  can  correctly  be  said  to  be  binding  on 
us  on  the  present  ai^eaL 

In  the  light  of  the  record  dearly  disclos- 
ing that  the  subject  embraced  In  Che  ques- 
tion thus  propounded  to  Dr.  Kngstad  was  in 
substance  and  dfect  tolly  covered  by  other 
questions  and  answws  not  objected  to,  ve 
are  forced  to  condnde  that  a  tnll  and  fialr 
opportunity  was  in  fact  accorded  defendant 
for  cross-examination;  and  consequently  a 
saffldent  foundation  In  this  respect  was  laid 
tar  the  Introduction  of  sndi  testimoDy  on 
the  last  trial. 

Tlie  qaestlfm  now  attempted  for  the  first 
time  to  be  raised  in  this  conrt,  that  a  prop- 
er foandatlon  was  not  laid  for  the  Introduc- 
tion of  Bogstad's  tesUmony  by  showing  his 
absoue  from  the  jnilMliction  of  the  ooart, 
will  not  be  considered,  as  sndi  Qoeattoa  comes 
too  late. 

Tbe  judgment  la  affirmed. 
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BOBEHTSON  LUUBEB  GO.  T.  SWBNSON 

(Suprau  Court  of  North  Dakota.  Dae.  10, 
1912.) 

1.  MBOHARUS'  liZENB  (|  183*>— Pbockbdiros 
TO  PBBFBCT — SUTKUXHT  OF  Cuilf. 

Sections  6287  and  6238,  B«t.  Codes  1900, 
authorizing  the  fillnK  of  a.  mechanic's  lien  for 
Itbor  and  materials  famlBhed  "for  the  iwnstnic- 
tion  w  repair  of  any  work  of  iatemal  improTe- 
ment  or  for  the  erecting,  alteratioB  or  repair 
of  any  hoildlng  or  other  structures  upon  land/ 
etc.,  coDBtmed,  and  held  to  authorize  the  filinz 
of  such  lien  agalbst  two  or  more  buildinfs  and 
the  land  upon  which  they  stand,  where  such 
labor  or  material  is  famished  under  an  entire 
contract  Chapter  IDS,  Laws  1009,  which 
amends  section  6237,  Ber.  Codes  1906,  does  not 
change  the  former  law  in  this  respect 

[Ed.  Note^For  other  cases,  aee  Mechanics' 
Liens,  Cent.  Dig.  H  316-322;  Dec.  Dig.  | 
183.*] 

2.  Mechanics'  Lisrb  (|  281*)— EmoBCEiaNi 
— SurFiciENCT  or  Evidbkcb. 

The  finding  of  the  trial  court  that  the  ma- 
terial for  the  two  dwellings  was  furnished  by 
plaintiff  under  an  entire  contract  is  sustained. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Gent.  Dig.  H  665-67^;  Dec  Dig.  | 
281.*J 

8.  MVCHANICS*    LZBITS    (|  183*)— BlQHTB  TO 

LntiT— Pbopebtt  Sttbjkot. 

Appellant's  contoition,  to  the  effect  that 
under  the  statute  a  mechanic's  lieu  statement 
can  be  filed  only  against  the  building  and  tiie 
particular  lot  upon  which  the  same  is  situated, 
is  held  without  merit  The  two  dwelUngs  hav- 
ing been  constructed  from  material  furnished 
under  a  single  contract,  It  was  permissible  to 
file  a  lien  statement  against  both  buildings 
and  the  four  contiguous  lots  upon  which  they 
are  situated. 

[Ed.  Note. — ^For  o^r  cases,  aee  Mechanics* 
Liens,  Cent  Dig.  fl  816-322;  D«L  Dig.  | 
183.*I 

4.  Mechakics*  Liens  (|  167*)— PiooxEDnios 
TO  Pebvkct- Itemized  Account. 

Chapter  168,  Laws  1909,  requiring  a  sepa- 
rate itemized  account  to  be  kept  of  materials 
famished,  should  be  given  a  reasonable  inter- 
pretation, and  where  a  separate  itemized  ac- 
count is,  in  good  faitli,  kept  but  through  an 
unintentional  mistake  or  clerical  error  an  item 
of  minor  importance  Is  included  therein  which 
belongs  to  another  accoont,  such  fact  will  not 
operate  to  derive  ttie  materialman  of  the  right 
to  a  lien. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  208-274;  Dec  Dig.  | 
167.*] 

6.  Mechanics*  Liens  (J  154*)— Pbooeidiivob 

.TO  Pebfect— LiBN  Statement  —  Vbbifica- 

TION. 

Where  the  lien  statement  Is  dnly  signed 
by  the  materialman,  bat  he  omits  to  sign  tiie 
^davlt  of  verification,  such  omlsrion  la  not 
fatal  to  the  lien,  where  It  appears  that  he,  in 
fact,  made  oath  to  the  truth  of  the  facts  stated 
in  such  affidavit  In  other  words.  It  is  not  a 
necessary  essential  to  the  validity  of  such  an 
affidavit  that  the  affiant  should  subscribe  his 
name  tiiereto,  although  this  is  the  usual  and 
better  practice. 

[Gd.  Note. — ^FoT  other  cases,  aee  Mechanics* 
Liens,  Cent  Dig.  K  261-^7;  Dec  Dig.  i 
164.*] 


6.  Hechanios*  Lienb  d  1B7*)— Pboceedinqs 
TO  PsRraoT  —  Lien  Statement  —  Cubical 
Bbsob. 

To  entitle  a  materialman  to  a  lien,  he  must 
comply  with  section  6240,  Rev.  Codes  1905, 
which  requires  him  to  file  with  the  clerk  of  the 
district  court  "a  just  and  tnie  aoconnt  of  the 
demand  due  him  after  allowing  all  credits,"  etc 
Appellant's  cimtention  that  oiis  statntory  re- 
quirement was  not  complied  with  by  plaintiff  is 
beld  without  m^t  Except  as  to  the  iion  of 
$10.83,  which  was  included  in  (be  account 
through  a  clerical  error,  such  aoeount  Is  held 
to  correctly  state  the  various  items  of  debits 
and  credits,  and  the  C&ct  that  in  striking  a 
balance,  by  subtracting  the  total  credits  Dram 
the  total  debits  a  mistake  of  SlOO  was  made, 
does  not  <q>erate  to  defeat  the  usn. 

[Ed.  Note.— For  otiier  cases,  ass  Mednntes* 
Liens,  Gent  Dig.  t|  268-274;  Dec  Dig.  | 
167.*] 

7.  mobtoaoeb  (s  186*)  —  likn  — puobrt— 
Mechanics'  Lienb. 

Appellant's  contention  that  tlie  mortgages 
held  by  him  represented  the  purchase  price  of 
the  lott,  and  that  they  are  therefore  entitled  to 
priority  over  pl^tUrs  mechanic's  lien,  is  keU 
untenable ;  there  being  no  proof  in  mj/pact  of 
Boch  c<mtentloii. 

[Ed.  Note— For  other  cases,  see  Mortgage^ 
Cent  Dig.  H  44(M{»;  DecDlg.  f  188?]^ 

8.  DEPOamoNB  {|  88*)  —  Sttppbbssxor  — 
Obodndb. 

Appellant  moved  In  the  coort  lielow  to  sup- 
press ue  depodtion  of  a  witness  tm  plaintiff 
upon  the  ^[roand  that  snffldent  time  was  not 
afforded  bun  in  which  to  appear  and  crosa- 
ezamine  such  witness.  The  taking  of  the  dep- 
osition was  noticed  for  October  14,  1911,  at 
Pontiac,  MiclL,  and  service  of  the  notice  was 
made  at  Grand  Forks  on  October  lOtb.  No 
claim  is  made  that  appellant  was  in  fact  pre- 
vented from  appearing  or  being  represented  at 
the  taking  of  the  d^osltlon,  and  furthermore 
we  think  suffidoit  tune  for  this  purpose  was 
afforded  him,  and  Uie  ruling  of  the  trial  court 
in  refusing  to  suppress  the  deposition  is  there- 
fore sustained. 

[Ed.  Note.— For  other  cases,  see  Deposition^ 
Cent  Dig.  Jf  219-226;  DecTDig.  |  83.*] 

9.  Decision  CoBRsor — JfjuGMENT  ArnnMED. 

Upon  a  trial  de  novo  of  the  entire  case,  we 
reach  the  conclusion  that  the  decision  of  the 
trial  court  was  in  all  things  correct,  and  lis 
judgment  Is,  accordingly,  affirmed. 

(Additional  fiyUebw  &v  SditorM  Btaf.) 

10.  Mechanics'  Liens  (8  281*)— FiooBDtXGS 

TO  Pebfect — Statement. 

In  an  action  to  foreclose  a  mechanic's  lien, 
evidence  held  to  show  that  certain  payments  hj 
the  owner  to  the  lienor  were  properly  applied  to 
otbier  indebtedness  to  that  for  which  uie  lien 
was  made,  and  hence  were  properly  omitted 
from  the  lien  statements  as  credita. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  H  666-fi^;  Dec  Dig.  I 
281.*] 

Appeal  from  District  Conrt,  Grand  Foiks 
County;  Chailea  F.  Templeton,  Judge. 

Action  by  tbe  Bobertson  Lumber  Company 
against  Nils  Swenson  and  ottaftn.  From  Judg- 
ment for  plaintiff,  defoidant  81dn^  caarlw 
appeals.  Affirmed. 

H.  A.  Bronson,  of  Grand  Forks,  for  appel- 
lant Scott  Bez.  ot  Grand  Forks,  for  re- 
Bp<mdent 

FISE,  J.  VMb  action  orl^nateil  Sn  tiw 
district  conrt  of  Grand  Fwks  coontr  and  was 
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broa^  for  tb*  purpose  of  foiedoBtaig  a 
mecbanic't  lien  <ni  lots  6, 6^  T,  and  8  ctf  Uo<± 
18,  Bnage  ft  Eslidnua'a  tbM  addltimk  to  the 
dty  of  Grand  Forks.  The  material,  for  flie 
porchaBe  price  of  whtdi  the  lien  la  claimed, 
was  sold  and  d^vwed  plaintiff  to  the  de- 
fendant Nils  Swenson  for  the  oonstmctfon 
of  two  dwellings  on  said  lots,  one  on  lota  6 
and  6,  and  the  oib^  on  lots  7  and  8.  Sev- 
eral other  parties,  Including  the  appellant 
Clarke,  were  Joined  with  Swenson  as  d^end- 
ants,  but  the  appellant  Glarke  Is  the  only  de- 
fendant who  made  any  appearance  in  the 
action.  He  Is  the  assignee  of  two  certain 
mortgages  of  $200  each,  covering  the  prop- 
erty in  question,  executed  and  delivered  by 
Swenson,  and  he  asserts  the  superiority  of 
the  liens  thus  htid  by  him  over  plaintifTs 
mechanic's  lien.  He  also  attacks  the  validity 
of  plaintiff's  alleged  lien  on  several  grounds 
which  will  be  hereafter  noticed,  and  also  con- 
tends that  certain  payments  have  been  made 
on  the  plaintiff's  claim  which  have  not  been 
credited,  niese.  In  brief,  are  the  issues  In- 
volved. Plaintiff  had  judgment  in  the  court 
below  from  which  this  appeal  Is  prosecuted, 
and  the  appellant  has  spedfled  that  he  de- 
sires a  review  of  the  entire  case  In  this  court 
In  his  printed  brief  and  argument  appel- 
lant's counsel  argues  bis  various  contentions 
under  ten  separate  points,  and  we  will  con- 
sider and  decide  such  points  In  the  order 
presented. 

[1]  Under  point  1  appellant  contends  that, 
even  conceding  that  tbe  sale  by  plaintiff  to 
Swenson  of  tbe  material  for  the  two  dwellings 
was  made  under  an  entire  contract,  still  un- 
der our  mechanics  lien  statute  plaintiff  was 
not  authorized  to  file  a  Joint  lien  statement 
against  both  buildings  and  the  several  lots 
described.  This  contention  Is  based  on  tbe 
phraseology  of  chapter  168,  Laws  of  1909, 
which  amended  section  6237,  R.  O.  1905.  As 
thus  amended,  this  section  gives  a  lien  to 
each  person  who  shall  perform  labor  or  fur- 
nish materials  for  the  erection,  alteration,  or 
repair  of  "any  building  or  other  structure." 
Prior  to  such  amendment  the  words  corre- 
sponding to  those  quoted  were  "any  buildings 
or  other  structures."  By  such  amendment 
tbe  following  provision  was  also  added :  "Pro- 
vided, no  person,  furnishing  material  *  *  * 
for  any  of  the  purposes  aforesaid,  shall  be 
entitled  to  a  lien  •  •  •  unless  he  shall 
keep  an  itemized  account  thereof,  separate 
and  apart  from  all  other  Items  of  account 
against  the  purchaser."  Said  statute  was 
also  amwded  in  other  particulars  not  ma- 
terial to  tbls  controversy.  It  is  argued  that, 
because  the  singular  number  is  substituted 
for  the  plural  form  in  referring  to  the  edifice 
to  be  bollt,  when  taken  in  connection  with 
tlie  requirement  that  the  materialman  must 
ke^  an  Itemized  account  thereof,  separate 
and  apart  from  all  other  ijiems  of  account 
against  the  purchaser,  a  lei^lative  intent  Is 
manifested  of  limiting  a  mechanic*t  lien  to 


<Hie  dwelling  or  stractnie  only.  We  are  un- 
able to  view  the  matter  in  this  ll^t,  and  we 
think  It  dtear  that  time  was  no  leglslatlTe 
pnipose  to  effect  any  diange  In  the  former 
statute  in  this  respect,  for,  if  so,  the  Legls- 
latuxe  would  most  certainly  have  alao  chang- 
ed section  6288  from  the  plural  to  the  singn- 
lar  number  in  referring  to  the  edifices  or 
structures  npon  whidi  liens  might  be  daim- 
ed.  The  plural  form  is  still  retained  in  the 
latter  section.  It  is  manifest  that  the  only 
dtange  contemplated  by-  such  am^dment 
was  to  impose  on  Hen  claimants  the  neces- 
sity of  keeping  a  separate  itemised  account 
of  materials  furnished  from  all  other  ac- 
counts against  the  purchaser  and  against  the 
contractor  or  subcontractor,  and  also  amend- 
ing the  statute  with  reference  to  the  notice 
to  be  glv^  the  owner  where  material  has 
be«i  furnished  to  a  contractor  or  subcon- 
tractor. Appellant's  counsel  recognizes  the 
fact  that  there  is  lack  of  harmony  between 
section  Q2S7  as  amended,  and  section  6238; 
bnt,  as  we  understand  him,  he  contends  for 
a  construction  of  the  latter  secticm  which 
will  make  it  harmonize  with  the  other,  and 
to  this  end  he  urges  that  section  6238  should 
be  construed  as  giving  the  materialman  a 
lien  on  eaiA  separate  dwelling  or  structure, 
althou^  the  material  was  sold  under  an  en- 
tire contract,  provided  a  separate  itemized 
account  is  kept  of  the  material  sold  for  each 
building.  The  insuperable  obstacle  In  the 
way  of  such  a  construction  is  the  i^ain  word- 
ing of  the  statute  to  the  contrary,  for  the  lan- 
guage clearly  confers  the  right  to  file  a 
single  lien  upon  all  the  buildings,  erections, 
or  Improvements  where  the  labor  Is  done  or 
material  fnmlshed  therefor  under  a  single 
contract,  and  It  provides  that  npon  the  fore- 
closure of  sncfli  a  lien  the  oonrt  may,  where 
such  buildings,  erections,  or  Improvements 
are  upon  separate,  farms,  tracts,  or  Jots,  ap- 
portion the  amount  of  the  dalm  among  the 
several  farms,  tracts,  or  lots  In  proportion 
to  the  enhanced  value  of  the  same,  caused 
by  means  of  such  labor  or  materials,  where 
such  apportionment  Is  neceraary  to  protect 
the  rights  of  third  persons.  That  plaintiff 
was  authorized  to  file  one  Mm  atatemoit 
covering  both  bnUdings  Is  settled  in  this 
jurisdiction.  Stoltze  v.  Hurd,  20  N.  D,  412, 
128  N.  W.  U5,  80  I*  B.  A.  (N.  S.)  1219,  Ann. 
C3fts,  19120,  871;  Meyer  Lbr.  Co.  v.  Trygstad, 
184  N.  W.  714.  See,  also,  Johnson  v.  Salter, 
70  fllinn.  146,  72  N.  W.  974,  68  Am.  St.  Rep. 
516,  and  cases  cited.  We  are  forced  to  con< 
elude,  therefore,  that  appellant's  contention 
under  point  1  Is  without  merit 

[2]  Under  point  2  appellant's  counsel  as- 
serts as  a  legal  proposition  that  "where  there 
is  a  divisible  contract  or  two  contracts  for 
the  famishing  of  materials  in  the  erection 
of  two  dwelltngs  upon  two  dlffereot  lots, 
ev&i  though  owned  by  the  same  party  and 
constructed  about  the  same  time,  a  single 
or  Joint  lien  cannot  be  filed  therofw  npon 
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botb  bandings  and  lots."  We  flnd  It  omieoeB- 
eary,  however,  to  oonslder  thla  qoestlan*  for 
we.  agree  with  the  trial  court  that  the  ma- 
terial was  fttmlBhed  bj  plaintiff  under  but 
one  contract  The  finding  to  audi  effect  by 
the  trial  court  la.  we  tblnk,  in  accordance 
with  the  weight  of  the  teatimony.  The  rec- 
ord dlBclosea  that  the  building  nuterial  in 
question  was  naed  in  the  constructlcm  of  two 
dwelling  houses  upon  a  single  tract  of  land 
having  a  frontage  of  100  feet  on  Budge  av- 
enne  and  consisting  of  four  omclguons  lots; 
the  dlmoialMu  of  eadi  being  26x140  feet. 
These  dwellings  were  constructed  between 
AprU  2B  and  July  14,  19ia  Tbe  witness 
Grawford,  who  was  In  plalntUTs  employ  and 
had  charge  of  the  sale  and  dellTory  of  stodc 
from  its  yards  at  the  time  In  qnestiMi,  testl- 
fled  as  fdUows:  "Q.  At  the  dme  Mr.  Sweo- 
son  agreed  to  acc^  yonr  flgnres  of  $881, 
what  Is  the  met  as  to  wtaetber  he  ordered 
the  mat^lal  for  the  second  house  at  the  same 
,  price?  A.  He  said  he  would  boy  the  two 
houses  provided  I  woald  add  eOO  fbrt  of 
casing  and  8  ndla  <tf  strli^  felt,  and  we  dot- 
ed the  deal  o»  that  baete,"  Swanson  does 
not  directly  contradict  Orawford  on  this 
point,  and  we  think  the  trial  court  was 
amply  Jnstlfled  in  accepting  flaCb  teattmimy 
as  oontnAling.  It  Is  true  Uiat  time  Is  con- 
siderable testimony  in  the  record  toidlng 
directly,  as  well  as  Indlnctly,  to  show  the 
existence  of  two  contracts;  but,  ntum  the 
entire  testimony  is  weighed  and  considered 
togetiber,  modi  of  the  teatinKHiy  which  ap- 
pears to  be  Inconsistent  with  Orawfbrd's  tas- 
ttDKHiy  above  quoted  Is  suscciMlUo  of  oz- 
plonation  and  Is  explained  so  as  to  harmo- 
nise therewith.  It  woold  serve  no  nsefnl  pur- 
pose to  rovlew  sodi  testimony  at  length  in 
this  oirinion.  Snfllce  it  to  say,  as  above 
stated,  that  we  are  satlsfled  with  the  cor- 
rectness of  the  trial  court's  findings  on  this 
issue,  and  an)dlant^s  secwd  pdnt  need  not 
be  further  consltoed. 

[I]  Under  point  8  It  Is  contended  that  un- 
der the  statute  a  mechanic's  lien  can  only 
be  filed  against  the  building  and  tiie  par- 
ticular lot  upon  whidi  the  same  is  situated, 
and  tliat,  because  tme  of  these  buildings  was 
erected  on  lot  S  and  the  other  <m  lot  7,  a 
llfflj  filed  on  the  entire  moperty  was  and  la 
a  nullity.  We  do  not  think  there  Is  any 
merit  to  such  contention.  These  four  con- 
tiguous lots  diould  be  treated  as  a  sln^e 
tract  100x140  feet  In  size;  but,  in  any  event, 
under  the  provlaions  of  section  6288,  R.  <1, 
it  was  |»roper,  in  view  of  the  ftct  that  these 
dwellings  were  constructed  under  a  single 
contract,  fOr  plaintiff  to  file  a  single  lien  up- 
on both  buildings  and  the  lots  upon  which 
they  stand,  and  wo  think  lofai  6  and  8  aure- 
ly  must  be  deemed  appurtenant  to  lots  5 
and  7,  respectively,  within  the  meaning  of 
the  mechanic's  Hen  statuta  See  Am.  ft  Ifing. 
Encyc.  of  Law  (2d  Ed.)  286,  and  cases  dted. 

[4]  Under  pt^t  4  appelhuit  contends  that, 
even  though  It  be  conceded  that  the  contract 


herein  Is  single  and  entire,  and.  further,  that 
a  lien  for  a  sin^  contract  can  be  siwead 
upon  buildings  situated  upon  different  lots, 
the  alleged  lien  is  a  nnUity  because  plain- 
tiff did  not  comply  with  chapter  1S8.  Laws 
of  1809.  by  keejMUig  a  aerate  itoolsed 
account  of  the  materials  furnished  for  sucb 
buildings.  It  Is  true  the  statute  is  explicit 
on  this  point,  and  any  material  departure 
therefrom  will  deprive  a  person  of  the  right 
to  file  a  UoL  The  record  discloses,  how- 
ever, that  a  s^rate  Itemised  acooont  was 
kept  by  plaintiff  In  accordance  wUb  tlie  stat- 
ute, with  the  exception  of  (me  item  amount- 
ing to  $10.88  for  materials  furnished  to 
Swenson  to  bo  used  elsewhm,  whidi  found 
its  way  In  thla  account  purely  through  a 
clerical  error,  and  we  do  not  think  a  fair 
construction  of  the  statute  requires  us  to 
hold  such  unintentional  mistake  or  clerical 
error  by  plalntUTs  clwk  or  employe  fatal  to 
plalntUTa  fight  to  file  a  lien.  The  construc- 
tion contended  for,  as  applied  to  the  facta 
in  this  case,  would  t>e  grossly  nnjost  and 
unreasonable  We  cannot  t>elieve  that  it 
was  the  legislative  IntMit  to  deprive  a  per- 
scm  of  a  lien  who,  In  good  faith,  has  at- 
tonpted  to  comidy  with  the  statute,  but, 
through  an  unintentional  mistake  or  clerical 
error  as  to  an  item  ot  minor  importance, 
has  failed  to  literally  comidy  therewith.  A 
liberal  rule  for  the  construction  of  mechao- 
Ic's  lien  statutes  has  been  adopted  by  this 
court  Tomer  v.  St  John,  8  N.  D.  245,  TO 
N.  W.  340:  Salzer  I/br.  Cb.  v.  Glaflin,  16  N. 
D.  601,  113  N.  W.  1036.  Our  views,  as  above 
expr^sed,  find,  support  in  the  following  au- 
thorities: Turner  St  John,  supra,  8  N. 
D.  245,  78  N.  W.  340;  tirlff  v.  Clark.  159 
Mich.  611,  119  N.  W.  1076,  29  li.  B.  A.  <N. 
S.)  305,  and  case  note,  130  Am.  St  Hep.  582; 
Coughlan  v.  Longlni,  77  Uinn.  614,  80  N.  W. 
696  ;  27  Gyc  200,  20  Am.  A  Eng.  Encyc  of 
Lew,  408. 

[1}  Under  his  point  6  appellant  asserts 
that  the  allied  lien  is  a  nnllity  because  tbe 
lien  statement  ccmtalns  no  proper  volfica- 
tlon;  it  appearing  that  Crawford,  who  made 
tbe  same,  omitted  to  sign  it  Our  attention 
is  called  to  the  fact  that  the  only  evidence 
upon  the  question  as  to  whether  Orawfmd 
subscribed  and  swore  to  the  affidavit  is 
that  of  the  witness  Haggerty,  the  notary, 
who  testified  that  the  same  was  signed  and 
sworn  to  by  Crawford  before  him,  as  a  no- 
tary public  Ml  the  date  wliich  it  bears.  The 
original  statranoit  for  lieu  Is  before  na,  and 
it  appears  therefirom  that  Crawford  signed 
the  same  as  agent  for  plaintiff,  but  he  did 
not  sign  tbe  affidavit  of  verification  which 
is  on  the  same  sheet  immediately  foUowbs 
such  statement,  nor  do  we  think  it  was 
necessary  that  he  should  do  so.  Section 
7266,  B.  C.  1905,  defines  an  "affidavit"  as  a 
written  declaration  under  oath.  It  seons  to 
be  well  settled  that,  in  the  absence  of  a 
statute  or  rule  of  court  requiring  the  affiant 
to  subscribe  bis  name  to  the  affidavit  It  !>• 
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not  naceoHUT  for  him  to  do  ao.  B&tes  t. 
Robinson,  8  lova,  818 ;  Norton  t.  Hangc^  47 
Minn.  406,  00  N.  W.  368;  GItT  WUte,  152 
GaL  ISOb  9St  Pac.  177;  Hotallng  t.  Brosan, 
12  Cal.  App.  50a  107  Pac.  7U;  2  Oyc.  26, 
and  nnmerons  cases  dted.  It  la  true  the 
rule  as  announced  1^  a  few  conrta'ls  to  the 
ccmtrarr,  but  the  great  weight  ot  anthoriiy 
h€i<iM,  uid  we  think  the  better  rule  Is,  as  we 
IwTe  irtated.  There  Is  noOUng  In  the  opin- 
ion In  Tomer  r.  St  John,  8  N.  D.  245,  78 
TH.  W.  8410,  Which  confflcts  with  onr  holding 
as  above  announced. 

[•]  thider  point  8  appellant  contends  that 
tlie  plaintiff  did  not  comply  with  section 
eMOk  B.  C  whldi  reanlres  Uie  lien  claimant 
to  file  with  the  clerk  of  the  district  court  "a 
just  and  true  account  of  the  demand  due 
blm  after  allowtaig  all  credits,"  etc  in  sup- 
port of  sw^  contention,  our  attention  is 
called  to  the  fttct  that  in  the  lien  sutement, 
as  well  as  in  the  Itemized  account  attached 
tbareto,  a  dalm  Is  made  for  flOO  more  than 
the  amount  due.  Appellant's  contention  is 
without  merit  The  Itemized  account  shows 
the  total  debits  to  be  1940:22,  and  the  total 
credUa  9101.70,  and  in  striking  a  balance  an 
error  <tf  $100  waa  made  in  subtracting  the 
credits  from  the  debits.  It  is  a]n>arent  <m 
the  face  of  the  exhibit  that  this  was  a  mwe 
mistake,  and  snch  error  In  Uie  balance  nat- 
urally found  its  wa7  into  the  lien  statem^t 
Under  the  authorities  heretofore  dted,  it  Is 
clear  that  such  an  error  will  not  nullify  the 
lien.  I^or  the  same  reascm  the  Item  of  glU.- 
83,  lieretoftwe  mentioned,  and  which  was 
through  error  included  In  the  account  and 
lien  statement,  does  not  affect  the  ralidlty 
of  plaintiff's  lien.  The  trial  court  property 
deducted  Uiese  two  items  from  the  amount 
of  plaintiff'B  recovery. 

Ell]  Appellant  also  asserts  that  the  Item- 
ized aooount  Is  not  just  and  true  for  the 
raascm  that  It  omits  two  credits  which  he 
daims  should  be  made,  one  for  VlOO,  and 
the  otber  for  (400,  and  this  necessitates 
an  inquiry  as  to  the  correctness  of  such 
contention.  The  trial  court  found  in  plaln- 
tUTs  flavor  on  this  Issue,  holding  that  the 
<»ily  crests  to  which  Swenson  wbb.  entitled 
are  the  amounts  credited  In  the  account,  ag- 
gr^tbig  $101.7a  We  are  satlslled  with 
the  correctness  of  the  trial  courts  finding. 
The  item  of  $160  consisted  of  a  check  dellT- 
ered  by  one  Hatcha  to  Swenson,  but  made 
payable  to  the  Bobertson  Lumber  Company, 
and  represented  the  proceeds  of  certain  loans 
negotiated  by  Swenson  through  Hatcher.  So 
far  as  the  eridoice  discloses,  Swenson  had 
the  right  to  direct  the  aK>llcatl(m  of  such 
payment  wherever  he  pleased.  The  check 
represented  mon^  belonging  to  him.  But 
whether,  as  between  himself  and  Hatcher, 
this  Is  true  or  not.  plaintiff  had  no  notice 
which  would  Interfere  with  Its  right,  as  well 
as  its  dut7,  to  make  such  application  as 
Swenson  directed.  The  notation  "Badge 
Ave.  Cottages"  In  the  lower  left-hand  cor- 


ner of  the  check  waa  of  no  significance  so 
far  as  plaintiff  was  concerned,  and  it  did 
not  operate  to  impute  to  plaintiff  any  notice^ 
even  of  Hatcher's  desire,  that  the  check 
sbibnld  be  applied  on  any  partlcalar  inddit- 
edness  owing  by  Swens<m  to  i^alntUt.  That 
Swenson  directed  the  application  thereof  on 
Indebtedness  other  than  the  account  In  ques- 
tion Is^  we  think,  very  clearly  established 
tij  the  wdgbt  of  flie  evidence  Most  of  It 
was  applied  in  payment  <tf  a  note  held  by 
lAalntiff  against  Swens<»i,  wbldi  note  was  at 
the  time  canceled  and  delivered  to  him.  and 
the  balance  on  another  account. 

Much  ot  what  we  have  said  of  the  alleged 
peyment  of  $160  is  applicable  to  the  alleged 
paymwt  of  the  $400  Item.  Except  as  to  the 
latter,  the  check  was  drawn  by  Uatcher  and 
made  payable  directly  to  Swoistm,  who  in- 
dorsed tb.B  same  to  itolntlff.  The  money 
represented  by  such  check  belonged  to  Swen- 
son, and,  so  far  as  plaintiff  Is  concerned, 
Swenson  had  the  right  to  direct  Its  appllca- 
tioi^  and  we  think  it  reasonably  dear  from 
the  testlmohy  tiiat  he  directed  It  to  be  ap- 
plied, not  on  the  account  in  questhm,  but 
on  another  and  older  account  owing  by  him 
to  the  plaintiff,  and  we  are  convinced  from 
the  record  that  0ie  findings  of  the  trial  court 
on  this  Issue  are  correct  Under  the  facts 
there  is  no  room  for  api^ylng  the  equitable 
doctrine  governing  applications  of  payments 
Invoked  by  ai^ellant's  counsel. 

[7]  It  Is  next  asserted  by  appellant  that 
the  lower  court  erred  in  boldbig  the  lien 
of  appellant^s  mortgages  inferior  to  plain- 
tiff's lien;  it  heing  asserted  by  appellant 
that  such  mortgages  were  glvoi  to  secure  the 
purdiase  price  of  the  lots.  Such  contentlrai 
must  likewise  be  overruled  for  the  obvious 
reason  that  there  Is  no  evidence  from  whlCh 
It  can  be  determined  that  the  mortgages 
were  given  for  snch  purttose.  It  is  true 
Hatctaer  teetlfled  that  these  lots  were  sold 
to  Swoison  on  contract  In  January,  1910, 
and  that  a  deed  was  given  to  him  in  June 
of  that  year,  and  that  Hatctaer  Bros,  made 
four  loans  secured  by  mortgages  on  these 
lots  "to  assist  In  the  payment  of  labor  and 
material  entering  Into  the  construction  of 
flie  houses,  and  partly  to  cover  the  balance 
due  on  the  purchase  price  of  the  lots."  But 
sudi  loans  were  not  dosed  until  after  these 
dwellings  were  constructed  or  were  In  course 
of  construction,  and  he  admits  knowledge 
of  the  ftict  that  such  houses  were  being  con- 
structed on  the  property  and  that  plaintiff 
was  furnishing  the  material  therefor.  There 
Is  no  proof  of  what  the  purchase  price  was, 
nor  as  to  what  part,  if  any,  ot  audi  pur- 
chase price  was  Induded  In  the  notes  se- 
cured by  the  two  mortgages  now  held  by  ap- 
pdlant,  and  manifestly  there  was  no  founda- 
tion In  the  evidence  for  a  finding  that  any 
part  of  audi  notes  repiesotts  such  purchase 
price. 

[I]  Next  it  Is  appellant's  contention  that 
the  trial  court  erred  In  not  suppressing  the 
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dep08ltl<m  of  the  witness  Crawford  whlcb 
was  taken  at  Pootlac;  Mich.,  on  October  14, 
1911 ;  the  notice  to  take  such  deposition  hav- 
ing been  served  on  appellant's  coonsel  on 
October  10,  1911.  We  do  not  think  there'  Is 
any  merit  In  this  point.  No  claim  is  made 
that,  owing  to  the  brief  time  allowed,  appel- 
lant was  In  fact  prevratted  fnnn  appearing, 
and,  furthermore,  we  think  there  was  in 
foct  safflclent  time  allowed  In  which  an  ap- 
pearance might  have  been  made  by  tbe  nae 
of  due  diligence. 

[I]  We  have  considered  tlie  other  qnes- 
tlons  raised  by  appellant's  connsel  and  find 
no  merit  therein,  and  we  are  conTlnced, 
from  the  entire  record,  that  the  decision  of 
the  trial  court  was  in  all  things  correct 

The  same  la,  accordingly,  aMrmed. 


STATE  ex  Td.  RED  RIVER  BRICK  CORPO- 
RATION et  aL  T.  DISTRICT  COURT  OF 

ORAND  -FORKS  GOTTNTZ  et  aL 
(SnpTMBe  Conrt  of  Nortb  Dakota.  Nor.  20, 

(BvHahtu  hy  ihe  Court.) 

1.  OOUBTS  ({  204*) — APFELUTB  JUKISDICTION 
— StrPEBINTBNDINO  CONTROL. 

Under  the  proirlsions  of  aectioni  86  and  87 
of  the  Constitadon.  tbe  Sopreme  Conrt  to  given 
superintending  control  over  inferior  courts  and 
has  the  power  to  Issue  any  of  the  writs  therein 
named  and  such  others  as  may  be  necessary  to 
tbe  proper  exerdse  oi  sodi  controL 

[Ei.  Note.— Fm-  other  casea,  see  Gonrta,  Gent. 
Dig.  II 499.  604.  708%.  791 ;  Dee.  Dig.  |  204.*] 

2.  CouBTs  <|  204*) — Appellate  JuaisnionoN 

— SUPBBINTENDINO  CONTBOL. 

Tbe  superintending  power  of  tbe  Supreme 
Court  is  primarily  over  courts  and  was  granted 
to  insure  the  harm<uilou8  working  of  our  judi- 
cial system  to  meet  emergendei  and  for  oases 
where  other  relief  provided  is  inadequate  or 
incomplete,  and  not  for  purposes  of  review  as 
by  appeaL 

[Ed.  Not& — ^For  other  cases,  see  Courts,  Cent 
Dig.  H  499,  604,  768^6,  791 ;  Dee.  Dig.  |  204.*] 

8.  COUBTS  (I  204*)— Appbixatc  JUBISDICnON 

— STTPKBinTENDXNO  CoNTBOL. 

Whether  the  remedy  by  appeal  Is  adequate 
or  speedy  must  be  determined  by  the  exerdse 
of  the  sound  discretion  of  tills  court,  applied 
to  ttie  facts  in  each  givea  casfc 

[Ed.  Note.— For  other  caMS.  see  Courts,  Cent 
Dig.  H  499.  604,  768%,  791;  Dee.  DU.  1  204.*] 
4.  CouBTB  (I  204*)— Appellate  Jubibdiction 

— SnPEEINTEHDlNO  COKTBOL. 

The  primary  function  of  tUs  court  is  the 
detnmination  of  appeals,  and  Its  appellate  Ju- 
risdiction is  tiie  one  wbKh  must  be  sought  by 
litifcants  seeking  relief  wherever  it  is  applicable 
and  furnishes  them  adequate  and  speedy  protec- 
tion, and  its  superintending  power  should  not 
be  ezerdsed  except  In  case  of  emei^ency,  ez- 
iraacy,  or  when  necessary  by  reason  of  the  lack 
of  any  other  adequate  remedy,  or  when  the 
ends  of  Justice  make  Its  exerdse  Imperatively 
neceasary. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  499,  604,  768%,  791;  Dec.  Dig.  |  204.*] 

6.  UaifDAinw  (|  4*) — ^Rkvkdt  bt  Appeal— 
SuPEBiNTBiniiNa  Control. 

Proceedings  were  instituted  in  the  district 
court  oi  Grand  Forks  county  tor  tbe  -purpose  of 


punishing  certain  parties  for  alleged  contempt 

consisting  in  disobedience  to  the  problbltimis  of 
a  judgment  theretofore  entered  in  an  action  in 
that  founty  pending  an  appeal  to  this  court 
On  applkati<m  for  a  writ  commanding  tlw  As- 
trict  court  in  which  such  proceedings  were 
maintained  to  vacate  ita  turdo*  diamiaaing  the 
contempt  proceedings,  and  commanding  it  to 
punish  the  parties  named  for  contempt 
that  relator  has  an  adequate  remedy  tiy  appeal, 
and  that  no  aoch  emngoicy  is  dlsdoaed,  and  ne 
such  failure  of  justice  appears  imminmt,  as 
will  warrant  this  court  in  the  exerdse  of  its 
power  of  superintending  control  to  make  tiie 
alternative  writ  permanent  and  it  la  ther^oie 
quashed  and  the  prooee^ag  dismissed. 

[Ed.  Note< — ^For  other  cases,  see  Mandaasni^ 
Cent  Dig.  U  9-34 ;  Dec  Dig.  |  4.*] 

tfandamus  by  the  State  on  tlie  relation  of 
the  Red  River  Brick  Corporation,  Falconer 
Township,  and  School  District  No.  S8.  against 
the  District  Oonrt  of  the  First  Jndidal  Dis- 
trict and.  W.  J.  Kneeefaaw,  Jndgie  of  tbe  Dis- 
trict Conrt  of  the  Seventh  Judicial  District 
sitting  at  the  request  of  tbe  Judge  of  tbe 
District  Conrt  of  the  First  Jodldal  Diatxict 
Writ  quashed. 

George  A.  Bangs,  of  Grand  Forks,  for  re- 
lators. J.  B.  Wineman,  of  Grand  Forks,  for 
respondents. 

SPAU)ZNG,  a  J.  Briefly,  tbe  blatorr  of 
the  matter  Involved  In  this  proceeding  Is  as 
follows :  The  city  of  Grand  Forks,  under  the 
anthortty  of  section  28%  et  seq^  B.  G.  190& 
as  amended  by  chapter  47,  Laws  of  1907, 
Chapter  98,  Laws  of  1909,  and  chapter  47, 
Laws  of  1911,  attotti^  to  extend  its  bound- 
aries so  as  to  embrace  and  Include  som^blng 
over  700  additional  acres.  Induding  10  acres 
betoDglng  to  tbe  Bed  River  Valley  Brick 
Corporation,  one  of  the  relators  herein.  In 
proceedings  thereafter  Instltated  in  the  dis- 
trict court,  Hon.  Ghaa.  F.  Templeton,  as  judge 
of  Grand  Forks  county,  entered  judgment 
holding  such  proceedings  void  and  the  at- 
tempted annexation  invalid,  and  restraining 
the  dty  and  its  officers  and  agents  from  exer^ 
clslng  or  attempting  to  exercise  any  author- 
ity or  jnrlsdlction  by  reason  thereof,  and 
I>artlcnlarly  from  assessing,  for  pnzpoees  of 
taxation,  the  property  situated  In  tbe  terri- 
tory 80  attempted  to  be  annexed. 

May  22,  1912,  defendants  perfected  an  ap- 
peal to  tbe  Supreme  Court  from  such  judg- 
ment The  appeal  was  taken  by  su^ce  of 
notice,  and  tbe  giving  of  bond  was  eQ»eclally 
waived.  Whereupon  tbe  city  assaaaor  of 
Grand  Forks,  acting  upon  tbe  advice  of  the 
city  attorney,  Is  alleged  to  have  proceeded  to 
assess  the  property  lying  within  the  propos- 
ed extension.  Olie  corporations  of  which  it 
had  been  parts  did  tbe  same  The  as- 
sessor's assessment  was  certtfled  by  him  to 
tbe  city  board  of  equalisation ;  the  township 
assessments,  to  the  county  board.  Hie  as- 
sessment by  tbe  dty  was  made  Hay  27.  and 
the  books  were  certified  Jnne  1.  and  the 
relators'  knowledge  thereof  was  acquired 
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June  5. 1912.  Relators  tberenpon  Immediate- 
ly applied  to  Hon.  Ol  F.  Templeton,  Judge  of 
said  district,  for  an  order  reqalrlns  the  dty 
and  its  officers  to  show  cause  why  they 
should  not  be  punished  for  contempt  f6r  the 
violation  of  the  Injunctional  portion  of  the 
Judgment  Owing  to  the  Illness  of  Judge 
Templeton,  socb  order  was  made  returnable 
before  Hon.  W.  J.  Eneeshaw,  of  the  Seventh 
district,  by  wbom  it  was  heard.  It  Is  claim- 
ed by  relators  that  on  the  hearlns  held  June 
19th  the  assessor  and  dty  attorn^  expressly 
admitted  the  violation  of  the  injunction. 
Tbe  court,  at  the  conclusion  of  the  bearing, 
made  its  radw  dismissing  the  order  to  siliow 
cause  and  tbe  contempt  proceedings. 

This  court  Is  asked,  in  tbe  exercise  of  its 
BDperlntendlng  control  over  Inferior  courts,  to 
review  tbe  action  of  the  district  court  and 
direct  It  to  find  the  parties  mentioned  guilty 
of  contempt  and  punish  tbem  accordingly,  on 
tbe  theory  that  tbelr  admisslmi  of  a  violation 
of  the  inJnnctlDnal  portion  of  tlie  Judgment 
deprived  tbe  district  court  of  discretion  in 
tbe  premises,  and  that  It  was  its  dutr  to 
flDd  tbem  guilty  of  contenpt  On  the  bearing 
on  the  return  day  of  tbe  alternative  writ 
tbe  defendants  submitted  a  motion  to  quash, 
and  also  made  return.  The  concludon  wfai^ 
bas  been  reacbed  by  this  court  makes  it  un- 
necessary to  tmtet  into  details  regarding  tbe 
motion  and  return.  Sufficient  reference  will 
be  made  to  them  in  tbe  course  of  this  opinion. 

Tbe  history  of  the  supervisory  control  of 
courts  of  last  resort  over  InfierlOT  courts  Is 
a  very  Interating  study,  but  to  enter  into 
a  consideratlott  thereof  would  unduly  extend 
tbls  opinion,  and  it  cui  be  so  readily  found  In 
most  comprdiensive  yet  condensed  form,  in 
books  accessible  gener^ly  to  the  bar,  that 
we  feel  no  uatfnl  purpose  would  be  served  by 
reviewing  it  at  tbls  time.  We  call  especial 
attention  to  State  ex.  rel.  v,  Johnson  et  al., 
103  Wis.  691,  TO  N.  W.  1081,  and  the  compre- 
hensive note  to  that  case,  found  In  5lZi.  B.  A. 
88;  also  the  several  opbilons  of  the  learned 
Judges  of  tbe  Supreme  Gonrt  of  Wisconsin, 
In  State  ex.  r^  v.  Hielms,  Olrcott  Judge,  186 
Wis.  482, 118  K.  W.  IBS;  State  v.  Williams. 
136  Wis.  1, 116  N.  W.  225,  and  note  20  UB.  A. 
(N.  S.)  9^ ;  and  tbe  opinion  of  Chief  Justice 
Brantley  In  State  v.  Dlstiict  fSowt,  24  Mont 
639,  63  Pac.  89S. 

[1]  The  sections  of  the  Constitntlon  bear- 
ing on  the  subject  of  the  supervisory  control 
of  the  Snprane  Oourt  over  Inferlw  courts 
are  as  follows : 

"Sec.  8&  The  Supreme  Oourt  except  as 
otherwise  provided  in  this  Constitution,  shall 
have  appellate  Jurisdiction  only,  which  shall 
be  coextensive  with  the  state  and  shall  have 
a  general  superintending  control  over  all  In- 
ferior courts  under  such  regulations  and  limi- 
tations as  may  be  prescribed  by  law. 

"Sec  87.  It  shall  have  power  to  issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
cutlorarl.  Injunction  and  such  other  original 


and  remedial  writs  as  may  be  necessary  to 
the  proper  exercise  of  its  Jurisdiction,  and 
shall  hare  authority  to  hear  and  determine 

the  same." 

[2]  The  legislative  assembly  has  made  reg- 
ulatlons  regarding  the  issuance  of  the  writ 
of  mandamus  which  we  need  not  notice  fur- 
ther than  that  th^  provide  for  the  writ  to 
be  directed  to  an  inferior  tribnnal  to  compel 
the  performance  of  an  act  which  the  law  es- 
pedally  enjoins  as  a  duty  resulting  from  an 
office,  trust  or  station,  or  to  compel  tbe  ad- 
mission to  tbe  use  and  enjoyment  of  a  right 
or  office  to  which  he  Is  entitled  and  from 
which  he  is  unlawfully  precluded  by  any 
Inferior  trlbunoL  Section  7822,  B.  O.  1906. 
And  that  tbe  writ  must  be  Issued  In  all  cases 
where  there  la  not  a  x^ain,  speedy,  and  ade- 
quate remedy  In  tbe  ordinary  course  of  law. 
Section  7828,  B.  C  1906.  It  la  apparent  fn»n 
tbe  foregoing  cou^tutlonal  provlsionB  that 
this  oourt  is  possessed  of  sevsol  sqwrate 
and  distinct  classes  of  power,  only  one  of 
which  need  be  considered  bera;  It  Is  unqnes* 
tlonably  given  superintending  oontro}  over 
inferior  courts,  and  it  has  tbe  power  to  issue 
any  of  the  writs  named,  and  such  others  as 
may  be  necessary  to  the  pn^ier  onrcise  of 
snch  control.  In  several  cases  this  court  has 
passed  upon  its  power  to  Issue  prerogattve 
writs,  and  bas  held  that  it  would  issue  tbem 
only  whoL  tbe  sovereignly  of  tlie  state,  its 
prerogatives,  or  the  liberties  of  its  dtlzens 
were  Involved,  or  the  matter  was  publld 
Juris.  The  requndoits  cite  and  rely  upon 
such  cases.  Th^,  however,  are  not  authority 
when  the  court  is  requested  to  exercise  its 
su[>erlntendlng  cohtrol. 

In  other  Instances  we  have  been  called 
upon  to  supervise  and  review  the  proceed- 
ings of  inferior  courts,  but  it  has  generally 
been  held  that  a  proper  case  was  not  pre- 
soited  for  the  exercise  of  this  power.  Onnn 
V.  Lauder,  10  N.  D.  389,  87  N.  W.  999 ;  State 
V.  Fisk,  15  N.  D.  219,  107  N.  W.  101 ;  Mur- 
phy V.  District  Court  14  N.  D.  642,  106  N. 
W.  728,  9  Ann.  Gas.  170;  State  v.  District 
Court  13  N.  D.  211,  100  N.  W.  248;  Schou- 
weller  v.  Allen,  17  N.  D.  510,  117  N.  W.  866; 
Seizor  V.  Bagley,  19  N.  D.  697,  124  N.  W. 
426;  Stockwell  v.  Crawford,  21  N.  D.  261, 
130  N.  W.  225. 

This  superintending  power  conferred  by 
the  Constitution  of  this  state,  as  well  as  by 
most  of  the  other  Constitutions,  is  primarily 
over  courts,  and  was  granted  so  there  might 
be  some  method  by  which  the  harmonious 
working  of  our  Judicial  system  could  be  in- 
sured, and  to  meet  emergencies,  and  where 
other  relief  provided  is  Inadequate  or  in- 
complete. Its  relation  to  litigants  is  only 
Incidental.  It  was  not  intended  to  grant  by 
this  provision,  the  power  of  review  as  by 
appeal.  That  power  is  tbe  first  power  enu- 
merated In  section  86,  and  Is  separate  and  dis- 
tinct from  the  suiwrlntendlng  power.  People 
V.  Blchmond,  16  Oolo.  278,  26  Pac.  ^;  State 
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T.  Jobnson  et  al.,  supra ;  State  t.  H^dm, 
supra :  State  t.  District  Court,  24  Mont  S39, 
03  Pac.  895.  It  Is  held  in  the  last-cited  case 
that  the  writs  cotuiierated  In  the  Constlta* 
tlon  are  not  the  aNwopriate  writs  tm  the 
exercise  b7  the  Supreme  Conrt  of  its  snper- 
Jntendlng  control,  bat,  in  effect,  that  the 
character  of  the  writ  nmst  be  determlaed 
on  the  focts  and  bj  the  neceealtieB  of  each 
case,  and  that  it  should  be  denomlnatsd, 
whaterer  Its  character,  a  "snpenisoiy  writ" 
We  deem  the  appellation  of  the  writ  as 
wholly  ImmateriaL 

[t]  When  a  proper  case  arises  for  the  ex- 
ercise of  this  power,  the  writ  necessary  to 
fit  the  case  may  take  the  nature  of  a  com- 
mand or  of  a  prohlbltiott.  or  to  enable  the 
court  to  d^ermlne  Its  (Aaracter  it  may  be 
found  necessary  to  Issue  a  preliminary  writ 
requiring  records  to  be  certified  up,  and 
this  may  be  done.  We  are  satisfied  that  the 
autboritiea  to  which  reference  has  been  made 
are  api^cable  here,  and  that  their  detennlna* 
tlmi  of  the  purpose  of  the  Constitution  fram- 
en  In.grantlnc  this  superintending  control 
is  correct  It  haa  beem  so  Intimated  In  ser- 
eral  of  the  cases  decided  by  this  court,  to 
which  reference  has  been  made.  Whether 
or  not  the  remedy  by  appeal  Is  adequate  or 
speedy  must  be  determined  by  the  exerdae 
of  the  sound  discretion  of  this  court,  applied 
to  the  facts  In  each  glrea  case.  State  t. 
risk.  16  N.  D.  219,  107  N.  W.  101.  And 
this  rule  has  been  held  to  apply  to  the  orig- 
inal writs  when  not  sought  to  control  the 
action  of  an  Inferior  court  Among  other 
authoritlee,  see  State  ex  rel.  t.  McLean 
County,  11  N.  D.  856.  02  N.  W.  886;  State 
V.  WUcox,  11  N.  D.  329,  91  N.  W.  955;  Du- 
luth  Elevator  Co.  t.  White,  U  N.  D.  634, 
00  N.  W.  12 :  State  T.  WlUis,  10  N.  D.  209, 
124  N.  W.  706. 

[4]  We  are  satisfied  that  the  power  of 
superintoidlng  control  is  rery  broad,  but  In 
line  with  the  authorities  cited,  and  many 
more  which  have  been  examined,  we  feel 
constrained  to  hold  that  this  power  should 
not  be  exercised  except  in  case  of  emergency 
or  exigency,  or  when  made  necessary  by  the 
lack  of  other  adequate  remedy,  or  when  the 
ends  of  Justice  ImperatlTely  demand  It  It 
has  been  repeatedly  held  that  the  primary 
function  of  this  court  Is  the  consideration 
of  appeals.  If  it  was  intended  by  the  Con- 
stitution framers  that  this  court  should  ex- 
ercise its  snperintendlng  power  over  the  in- 
ferior courts,  at  the  behest  of  litigants,  for 
the  purpose  of  reviewing  and  revising  their 
decisions,  there  would  have  been  no  occasion 
to  make  a  s^arate  specification  of  ai^iellate 
power,  as  was  done.  The  appellate  Juris- 
diction of  this  court  is  the  one  which  must 
he  sought  by  defeated  litigants  seeking  re- 
lief, In  all  cases  where  it  Is  applicable  and 
furnishes  adequate  and  speedy  protection  to 
them.  Oases  may  well  t>e  Imagined,  and 
they  do  some  times  arise,  where  no  other 
provision  has  been  made,  or  where  an  appeal 


would  be  partlaUy  or  wiioUy  ineffectual  by 
reason  of  the  exigaides  of  the  altuatloii.  It 
was  entirely  appropriate  tiiat  provision  aibould 
be  made  for  auch  eme^cnciea,  and  tbls  has 
been  done  by  granting  the  power  whldi  we 
are  considatng. 

In  State  v.  District  Court,  18  N.  D.  211, 
100  N.  W.  248,  apidlcatlon  was  made  to  this 
court  for  a  writ  of  mandamua  directed  to 
the  Judge  of  the  Fourth  Judicial  dlatzlet,  com- 
manding him  to  proceed  forOiwlth  to  hear 
and  determine  on  tlie  merits  an  application 
which  he  had  dismissed,  or  to  show  cause, 
etc  The  proceeding  which  had  been  db- 
misaed  was  one  instituted  for  the  purpoae  of 
removing  a  sherUT  tomi  office.  It  was  hdd 
that  the  writ  was  sot  available  whcce  tben 
was  anothw  idaln,  speedy,  and  adeqeate 
remedy  In  the  ordlnaiy  oouiee  of  law  to  ae- 
oonq»Ush  the  aame  pnrpoae;  tbat  it  would 
not  lie  for  the  purpose  of  contnriUng  an 
InfMrlor  eoort  In  the  ezerelse  of  ita  JwUdal 
discretion,  or,  if  the  court  had  decided  er- 
roneously, it  was  an  mor  In  flie  exevdse 
its  Jniledlctloii,  to  be  eorrected  on  appeal; 
that  It  would  not  be  compelled  to  venne 
the  dedsloii  on  mandamua ;  and  tbat  a  <Bs- 
mlssal  did  not  deprive  the  relator  of  as 
adequate  rraiedy. 

In  BdioawellanT.  Allen,  aoina.  the  writ 
was  dolled  because  the  rotors  had  an  ade- 
quate r«nedy  by  appeal,  althou^  tbe  ap- 
plication was  to  tiiia  court  to  ezndae  its 
superintending  control. 

la  State  t.  Flak,  16  N.  D.  219,  107  N.  W. 
101,  this  court  Issued  a  writ  of  ^vdilbltlon 
against  the  Judge  of  tiie  district  court  prohib- 
iting further  proceedings  In  an  action  see- 
ing to  enjoin  a  board  of  drainage  ocnmnis- 
stoners  from  acting  regularly  within  its  a- 
clualve  Jurisdiction,  because  that  court  had 
exceeded  its  Jurisdiction,  and  to  penult  it  to 
proceed  would  delay  a  public  improvemoit 
of  Importance;  but  held  that  Oie  remedy 
should  be  cautiously  granted. 

In  Selzer  r.  Bagley.  supra,  a  writ  was 
denied  because  the  right  of  appeal  existed,  and 
It  was  held  that  the  fact  that  an  amwal 
could  not  be  heard  as  speedily  as  tbe  writ 
would  act  did  not  furnish  grounds  for  tanlng 
the  writ 

In  Lewis  v.  QaUup,  B  N.  D.  884,  67  N.  W. 
137,  a  writ  of  certiorari  was  denied  against 
a  Justice  of  the  peace,  for  the  aame  reason. 

In  Huron  v.  Campbell,  3  S.  D.  300,  53  V. 
W.  162,  the  Supreme  Court  of  that  state 
held  that  under  the  provisions  of  its  Gon- 
stltntlon  regarding  superintending  control 
that  court  has  ample  authority,  to  be  exer- 
cised within  its  Judicial  discretion,  to  issue 
a  writ  to  review  the  proceedings  of  sub- 
ordinate courts,  where  the  action  complained 
of  is  beyond  the  discretionary  powers  of 
such  courts,  or  where  there  la  an  abuse  of 
such  discretion,  and  the  remedy  by  appeal 
U  tnadeguate  and  tlte  <nue  i»  urjfemt  «iU 
th9  oireumttancet  reffuire  prompt  acthm  os 
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held  tbat  the  propriety  of  the  iasnance  of 
the  writ  In  any  case  must  depend  upon 
whether,  under  the  law  of  the  state  where 
the  litigation  arises,  the  detenotnatlon  was 
Intended  to  be  final,  and,  If  not,  as  to  wheth- 
er the  system  of  practice  famishes  any 
other  adequate  remedy ;  that  where  the  de- 
termination was  not  intended  to  be  final, 
but  there  Is  another  plain,  qpeedy,  and  ade- 
quate reme^.  the  writ  cannot  Issne,  as  It 
was  not  designed  to  usurp  the  place  of  other 
remedies;  bnt  that  It  must  Issne  where  no 
other  adequate  remedy  Is  provided,  as  other- 
wise there  would  be  an  admitted  wrong  wlth- 
ont  a  remedy,  and  a  tellnre  of  Jastlce. 

[I]  We  now  proceed  to  determine  whetbw, 
by  the  record  on  the  Instant  appUcatim,  a 
case  Is  presented  coming  within  what  we 
have  constmed  to  be  the  prt^w  and  legiti- 
mate province  of  this  court  tinder  Its  sn* 
perlntendlng  control  grant  of  power.  Aa  we 
lUTB  seen,  a  Judgment  was  entered  1^  the 
district  court  mjolnlng  the  ditfendants  from 
doing  certain  acts.  An  appeal  was  taken 
from  that  Judgment  to  this  court  By  stipu- 
lation of  the  parties  the  gtvlng  of  a  superse- 
deas bond  was  waived.  No  contention  Is 
made  that  the  effect  of  the  appeal  was  dif- 
ferent from  wliat  it  would  have  been  had  a 
bond  been  given.  We  must  assume  tbat 
the  defendants  proceeded  to  do  the  acts  for- 
bidden by  the  Judgment  The  district  oonrt 
Initiated  proceedings  to  punish  them  for  civil 
contempt-  There  Is  a  diversity  of  opinion  as 
to  whether  tlie  appeal  superseded  the  Judg- 
ments It  Is  maintained  by  the  defendants 
that  It  did,  and  tbat  they  were  therefore 
free,  while  the  appeal  was  pending  and  un- 
determined, to  perform  their  offldal  duties, 
though  prohibited  by  the  Judgment  On  the 
other  hand,  the  relators  herein  contend  that 
the  character  ot  the  acts  to  be  performed 
was  ot  a  nature  not  covered  by  an  appeal, 
hut  tbat  the  prohibition  and  Injunction  still 
renoained  In  force.  It  Is  apparent  that  on 
the  determination  of  this  question  depended 
the  fkct  of  a  omtaupt  The  court  dlsdiars- 
ed  the  ctmtenqit  i^ooeedlngs  and  dedlned  to 
pnnlah  the  defendants,  w  thereupon  these  pro- 
ceedings ware  instituted  to  compel  the  court, 
by  the  exercise  of  the  superintending  control 
of  thla  court,  to  revoke  Its  order  ot  dlmilfal 
and  proceed  to  pmdah  the  defendanta  fur 
dlsobedienoe  of  th»  mandates  of  the  district 
court  Judgment  It  appears  by  the  record 
that  at  the  hearing  the  defendants  frankly 
admitted  the  doing  of  some  of  the  acts  pro- 
hibited. Their  acuse  Is  legal  advice  to  the 
effect  that  the  appeal  relieved  them  of  the 
injunction.  The  court  did  not  of  record,  de- 
termine this  question,  but  held  tbat  there 
bad  been  no  intentional  contempt  committed, 


able  number  of  dtizens,  located  In  the  ter- 
ritory sought  to  be  Included  within  the  cor- 
porate limits  of  the  dty  of  Grand  Forks, 
has  been  assessed  by  the  city,  and  that  the 
assessment  will  be  spread  upon  the  tax  rolls 
of  tbe  county,  and  tbat  the  financial  affairs 
of  the  minor  munidpal  corporations  of  which 
this  territory  had  constituted  parts  of  th» 
dty,  county,  and  state,  will  become  Involved 
by  reason  thereof,  and  because  of  tbe  delay 
occasioned  by  an  appeaL  Our  attrition  la 
called  to  tbe  Wisconsin  cases  hereinbefore 
dted,  and  others,  as  authority  for  this  conrt 
to  direct  tbe  district  court  not  only  to  pro- 
ceed with  the  matter  In  question,  but  how  to 
do  so  and  how  to  dedde  It  This  on  the 
theory,  which  Is  strenuously  urged,  that  the 
district  court  bad  no  discretion  in  the  prem- 
ises; that  its  r^sal  to  hold  the  defendanta 
waa  In  violation  of  law  and  the  rights  of 
the  parties.  We  deem  it  altogethw  unnee* 
easary  to  determine  any  qnestlona  as  to  tiie 
effect  of  the  appeal  on  the  provialnui  of  the 
Judgment  of  Vu  district  court  Some  vcvy 
broad  langnage  is  contained  in  Mme  of  the 
Wlaoonsln  autborlties.  bnt  It  is  evident  tbat 
the  language  of  the  opinions  must  be  read 
to  the  light  of  the  fkcts  dealt  with,  and  when 
80  read  these  auUiorltles  dearly  and  folly 
recognise  that  It  Is  not  the  dnty  of  the  Su- 
preme Court  to  direct  or  oontrol  tbe  Judg- 
ment or  discretion  of  a  trial  court,  at  least 
not  80  except  in  case  of  an  emergency  and 
vhoi  great  Injustice  would  necessarily  result 
from  not  so  doing. 

The  fkcta  Involved  in  the  Wisconsin  cases 
are  too  complicated  and  extoided  to  set  out 
fully.  It  is  Buffldent  to  say  that  to  State  t. 
Johnson,  108  Wis.  S&l,  79  N.  W.  1081,  61 
L.  B.  A.  88,  the  court  held  that  by  tbe  grant 
of  superintending  cimtrol  tbe  Suprone  Oonrt 
is  endowed  with  a  separate  and  independent 
Jurisdiction  wbldi  enables  and  requires  it,  to 
a  proper  case,  to  control  the  course  of  ordi- 
nary Utlgatlim  to  tof^lor  courts — tbat  Is, 
jfowa  and  the  right  to  bear  and  determtoe  * 
the  cause  on  the  writ,  indndlng  tbe  deters 
mlnatlon  of  questions  of  fact — and  that  no- 
part  of  such  power  can  be  taken  avray  by 
statute ;  that  under  such  power  the  Supreme 
Conrt  will  compel  an  inferior  court  to  per- 
form a  duty  Imposed  by  statute,  not  discre- 
tionary to  its  nature,  and  also  compel  ac- 
tion where  discretion  Is  to  be  exercised,  when 
It  dearly  appears  that  sudi  discretion  has 
not  been  aerdsed,  or  that  action  had  been 
takw  to  manifest  disregard  of  duty,  or  with- 
out semblance  of  legal  power,  and  where  It 
further  appears  that  there  is  no  remedy  by 
appeal,  or,  If  there  Is,  that  It  is  entirdy  to- 
a^uate,  and  that  the  exigency  Is  of  such 
an  extreme  nature  as  to  Justify  the  totorposl- 
tlon  of  this  extraordinary  power.    So  far 


as  need  be  atated,  the  records  of  that  cue 
disclose  that  the  affairs  of  an  Insolvent  bank 
were  InToIved,  that  Its  assets  consisted  large- 
I7  of  commercial  paper,  uncollected,  on  which 
suit  had  not  been  brought  and  on  which  the 
statute  of  limitations  would  run  la  a  very 
short  time  and  before  an  appeal  could  afford 
any  adequate  ronedy;  and  tbe  writ  was  ac- 
cordingly granted. 

In  State  t.  Johnson,  105  Wis.  164,  83  N. 
W.  320,  the  same  InsolTent  estate  was  again 
involTed.  The  district  court  did  not  com- 
ply with  the  terms  of  tbe  order  made  In  the 
case  before  cited.  In  all  respects,  and  a  writ 
was  granted;  but  It  was  said  that:  "It  has 
always  been  understood  to  be,  what  It  Is  In 
fact,  a  power  to  be  used  only  when  there  Is 
no  other  remedy  under  our  Judicial  system 
that  will  meet  the  situation  and  prevent  Ir- 
reparable mischief,  and  when  that  mlschl^ 
springs  from  something  other  than  mere  er- 
ror of  Judgment,"  and  that  it  was  evident 
that  the  proceedings  of  the  trial  court  were 
ruled  by  a  mlsomceptlon  of  tbe  statutory 
rights  of  petltionlnff  creditors,  and  that  that 
court  bad  assumed  and  exerdsed  power 
which  It  did  not  possess,  and  refused  to  exer> 
dae  power  which  It  was  clearly  called  upon 
to  exercise,,  by  statute,  that  thereto  the  stat- 
ute was  nullified,  and  that  the  wrong  pov 
petrated  could  not  be  redressed  In  any  other 
way  than  In  the  summaxy  method  of  aiveal 
to  the  constltatlonal  aupetlntoidlng  power 
of  the  Supreme  Court 

In  State  t.  Helms,  136  Wla.  4S2, 118  N.  W. 
158,  the  writ  was  denied;  tbe  facts  being 
that  con^lalnt  had  been  made  before  a  Jus- 
tice of  the  peace  against  an  indlrldml,  cha^ 
Ing  him  with  an  ofFenae;  that  be  had  been 
convicted  and  sentenced  by  the  jmttce  and 
had  appealed  to  the  circuit  court;  that  be- 
fore a  Jury  was  Impaneled  by  tbe  circuit 
court  In  the  ease  a  motion  was  made  and 
granted  to  quash  Qie  complaint  and  fbr  tfa« 
discharge  of  the  deftedant  because  tbe  com- 
plaint failed  to  state  facts  suffldent  to  con- 
stitute an  offense  under  the  laws  at  the 
state,  and  the  court  refused  to  proceed  far- 
,  ther  with  the  action.  The  Supreme  Court, 
while  recognizing  the  general  rule  that  man- 
damus will  not  issue  under  the  supwlntend- 
Ing  control  to  serve  the  purpose  of  a  writ 
of  error  to  review  Judicial  action  of  a  trial 
court,  held  that  that  rule  was  subject  to 
limitations  which  were  applicable  to  criminal 
cases,  and  wbldti  need  not  be  mentloDed 
here;  but  it  held  that,  where  It  appears  that 
the  duty  of  the  court  below  Is  plain,  the 
refusal  to  perform  such  duty  clear,  the  re- 
sult of  the  refusal  prejudicial,  and  the  rem- 
edy by  writ  of  error  or  appeal  utterly  Inad- 
equate, this  was  sufficient  to  arouse  the  Ju- 
risdiction of  tbe  Supreme  Court  under  Its 
power  of  superintending  control.  It  then 
considered  the  question  of  an  exlgoicy  war- 
ranting the  exercise  of  that  power,  and  held 
that;  in  view  of  the  facility  with  which  fur^ 


ther  prosecution  mli^t  be  maintained.  If 

found  necessary,  no  such  serious  prejudice 
would  result  from  the  action  of  tlie  trial 
court  as  to  call  for  the  exercise  by  tbe  Su- 
preme Court  of  this  power  of  superintending 
control.  Appended  to  the  opinion  in  the  last- 
cited  case  Is  a  lengthy  review  by  Judge  Mar- 
shall, of  that  court,  of  the  Wisconsin  antbor- 
Itles  on  subject,  and  a  keen  analysis  of  the 
different  powers  possessed  by  the  appellate 
court  This  review  Is  worthy  the  perusal 
of  every  studrat  of  our  Judicial  systeui. 

It  was  again  held,  in  State  r.  Balsey,  149 
Wis.  551,  136  N.  W.  285,  that  "in  order  to 
Justify  the  exercise  of  that  extraordinary 
Jurisdiction,  the  duty  of  the  lower  court 
must  be  plain,  its  refusal  to  proceed  In  the 
performance  of  that  duty  clear,  the  results 
of  such  refusal  prejudicial,  the  remedy  by 
appeal  or  writ  of  error  utterly  inadequate, 
and  the  application  for  relief  b7  mandamw 
prompt" 

It  wUl  be  seen  from  these  stat^aits,  not- 
withstanding the  broad  language  used  In 
the  first  case  cited,  from  the  Wlsconsis  court 
the  doctrine  there  prevails  that  there  must 
be  an  emergency  or  exigency,  or  some  spedal 
and  pressing  reason  why  the  aitperlntoodlng 
power  should  be  exercised. 

In  the  case  at  bar  we  are  nnable  to  xeadi 
the  conclusion,  evoi  though  tbe  decision  of 
Judge  Kneeshaw  was  erroneous,  or  even,  in 
some  degree,  arbitrary,  whldi  we  do  not  de- 
termine, that  this  power  should  be  put  forth. 
The  right  of  appeal  from  the  original  Judg- 
ment existed,  it  has  been  exercised,  tbe  case 
Is  In  this  court,  and  In  the  ordlDaxy  course 
of  iHrocednre  will  be  beard  within  a  cuiq  nnt- 
tlvely  short  tlma  If  that  Judgmmt  Is  af- 
firmed and  the  tax  levied,  and  tbe  aaeess- 
ment  directly  or  Indirectly,  found  taTalld 
and  Toid,  It  cannot  be  assumed  that  tba  ot- 
fldals,  either  city  or  county,  «411  Call  to  do 
thehr  duty  hi  the  premises,  and  if  tbegr  do 
so  no  serious  detriment  will  be  oocaskmed 
the  relators.  Tbe  record  shows  that  tbe 
property  In  the  territory  m  question  has  been 
assessed  by  tbe  officials  of  tbe  other  munici- 
pal corporations,  and  hence,  In  case  of  af- 
firmance, tb^  will  not  lose  tbe  zvrairae  to 
which  they  are  ntltled,  while,  If  the  trial 
court  is  reversed,  tliey  are  not  wtttled  to 
such  revCTue. 

No  appeal  Is  taken  which  does  not  cause 
one  or  both  parties  more  or  leas  InconvHi- 
lence  and  delay  In  securing  their  rights; 
but  Irreparable  Injury  will  not  result  so 
as  we  are  able  to  ascertain,  from  the  delay 
occasioned  by  the  pending  aiq>eal,  and  no 
Budti  emerg«icy  exlats  as  would  Justify  this 
court  In  granting  the  permanoit  writ 
Should  we  do  80  In  eroy  case  In  wbidi  some 
inconvenience  Is  occasioned  by  the  dday  In- 
ddrait  to  an  ai^>eal,  we  should  be  utterly 
unable  to  hear  and  determine  cases  hoe  on 
appeal,,  which  it  has  been  said  and  bdd  Is 
tbe  prlmaxjr  taaaOm  at  this  conrt 
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having  also  been  taken  from  the  order  dis- 
missing the  contempt  proceedings,  we  should 
not  consider  this  application.  We  do  not  no- 
tice that  contention  further  ttian  to  remark 
that  on  such  appeal  the  action  of  the  district 
conrt  can  be  more  fully  and  fairly  reviewed 
than  nnder  the  present  proceedings,  and  If 
It  should  be  determined  that  Its  action  was 
erroneous.  In  view  of  the  record  before  It, 
the  relators  will  still  have  as  ample  op- 
portunity to  recoup  themselves  for  the  ex- 
penses Incurred  as  they  would  have  If  the 
writ  were  now  granted. 

It  Is  urged  that  the  writ  should  Issue  for 
the  purpose  of  asserting  and  maintaining  the 
respect  due  to  the  Judgments  of  the  courts 
and  for  ottier  similar  reasons.  We  are  not 
unmindful  of  the  fact  that  it  is  the  duty  of 
all  courts  to  maintain  their  proper  authority 
and  to  Insist  upon  obedience  to  their  orders 
Aud  judgmraits.  It  Is  only  by  so  doing  that 
courts  are  able  to  serve  the  public  by  which 
they  are  maintained,  and  Insure  the  due 
administration  of  justice  and  protect  the 
lives,  the  liberty,  and  the  property  of  the 
cldzms.  No  triflhig  by  litigants  or  others 
should  be  permitted  with  the  mandates  of 
the  courts.  They  are  constituted  for  the 
purpose  of  settUng  differences  and  In  recog- 
nition of  the  fact  that  there  must  be  some 
final  arbiter  of  legal  controversies,  and  if 
the  result  of  litigation  Is  to  be  minimized  or 
destroyed  by  trifling  of  parties  and  the  In- 
difference of  courts  to  their  own  Judgments 
and  orders,  the  purpose  for  which  they  are 
established  Is  lai^ely,  if  not  wholly,  nullified, 
and  litigants  are  without  protection;  but 
chaqies  of  contempt  In  trial  courts  are  at 
least  primarily  determinable  in  the  forum 
where  or  against  which  th^  are  alleged  to 
have  be^  committed. 

In  addition  to  the  foregoing,  we  may  say 
that  It  has  been  held  by  courts  of  at  least 
two  states  Bpedflcally  that  a  final  order  of 
A  trial  court  refusing  to  pnnlsb  for  willful 
contempt  of  Its  orders  cannot  be  reviewed 
under  a  writ  of  mandamus,  and  that  where 
contempt  proceedings  have  been  dismissed 
the  appellate  court  will  not  by  mandamus 
compel  the  trial  court  to  punish.  H^lbron 

Toulace  County  Court,  72  QaL  96,  IS  Pac. 
laO;  State  t.  Homer,  16  Mo.  App.  191. 

The  writ  Is  denied,  and  the  alternative 
writ  quashed. 


BANNER  MBROANTILID  00.  v.  HBN- 
I>RICKS  et  aL 

(Supreme  Goort  of  North  Dakota.  Nov.  20, 
1912.) 

rSyOstw  by  th*  Court.) 

Hcbbaud  and  Wm  (H  19>  229,  232*)— Ac- 
tion VOB  NKOKSSARIBS— lilABIUTT  OT  WiFE 
— PLaADINQ— OONBTITUTIOWAL  IiAW. 

Action  to  recover  for  family  necessaries 
GonalstfaiK  of  food  and  dothing  sold  and  dellver- 


His  wife  is  Joined  wltli  him  as  defendant,  and 
liability  am  i«ainst  her  is  asserted  under  the 

firovisions  of  chapter  136.  Laws  1907.  wherein 
t  ia  provided  "that  husband  and  wife  shall  be 
jointly  and  leverally  liable  for  anv  debts  con- 
tracted by  either  while  living  together,  (or  nec- 
essary household  supplies  of  food,  clotfaing  and 
fuel  for  tbemselves  and  familr,"  etc  A  recov- 
ery against  the  wife  Is  sought  to  be  reversed 
upon  the  grounds  that  botfa  the  complaint  and 
the  evidence  are  insuffident  to  Justify  ancb  re- 
covery,  and  that  chapter  186  is  unconstltntion- 
aL  Each  of  such  contentions  Is  held  without 
merit 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Osnt  Dig.  H  121-lSa  _81»-884._  841- 
S48.  844rW;  DecTDiig.  H  18r229»  a82.«] 

Ap];»eal  from  District  Court,  Nelson  Coun- 
ty ;  Charles  F.  Templeton,  Judga 

Action  by  the  Banner  Mercantile  Compa- 
ny against  C.  J.  Hendricks  and  Anna  Hen- 
dricks. Judgment  for  plalntlfl,  and  Anna 
Hendricks  appeals.  AfSrmed. 

Frich  &  Kelly,  of  Lakota,  for  appellant. 
A.  v.  A.  Peterson,  of  Aneta,  fbr  respondent. 

FISE,  J.  This  action  originated  In  jus- 
tice court,  where  appellant  recovered  judg- 
ment. An  appeal  was  taken  to  the  district 
court,  where  Judgment  was  rendered  in  re- 
spondent's favor  pursuant  to  a  verdict  di- 
rected by  the  court,  from  which  judgment 
this  appeal  is  prosecuted  by  the  defendant 
Anna  Hendricks  alone. 

The  assignments  of  error  relate  to  the  suf- 
fldency  of  the  complaint  as  against  this  ap- 
pellant; and  also  to  the  sufficiency  of  the 
evidence  thereunder.  The  assignments  of 
error  predicated  upon  certain  rulings  in  the 
admission  and  exclusion  of  testimony  need 
not  be  specially  noticed,  as  they  are  based 
upon  the  appellant's  contentions  relative  to 
the  sufficiency  of  the  comjdaint  and  the 
proof  offered  In  Bup[>ort  thereof. 

The  complaint,  omitting  formal  parts,  Is 
as  foUows:  'Tlalntlflf  for  its  complaint  al- 
lies: That  It  Is  a  corporation  organized 
and  existing  by  virtue  of  the  laws  of  North 
Dakota,  and  defendants  are  husband  and 
wife,  living  together  during  the  times  here- 
inafter mentioned;  that,  at  the  special  in- 
stance and  request  of  the  defendants,  It  sold 
and  delivered  to  them  certain  merchandise, 
consisting  of  household  supplies,  food,  and 
clothing,  between  the  ISth  day  of  June,  1900, 
and  the  9th  day  of  April,  1910,  both  dates 
Inclusive;  that  said  goods  and  merchandise 
was  of  the  reasonable  value  of  $10L15,  and 
no  part  of  the  same  has  been  paid  except 
$30,  although  often  payment  was  demanded: 
Wherefore,  plaintiff  demands  judgment 
against  defendants  and  each  of  them  for 
$71.15,  with  interest  since  April  9,  1910,  at 
the  rate  of  7  per  cent  per  annum,  together 
with  the  costs  and  disbursements  herein." 
White  such  complaint,  when  literally  con- 
strued, states  a  cause  of  action  against  both 
defendants  upon  the  theory  that  the  mer- 
chandise thOTelu  mentioned  was  sold  and  de- 
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liTered  by  pUUntUT  to  tbem  Jointly  at  their 
q>eclal  Instance  and  request  plaintHTs  oonn- 
eel  at  the  trial  expressly  disclaimed  any 
Intention  of  asserting  any  liability  on  tbe 
part  of  this  appellant,  Anna  Hendrii^  as  a 
pnTchaser  of  snch  mercbandlse,  stating  tbat 
his  "object  and  purpose  In  this  action  Is  to 
endeavor  to  hold  tlie  defendant,  Anna  Hoi- 
drlcks,  liable  undra-  chapter  138  of  the  Ses- 
sion Laws  of  1807."  Nor  la  there  any  erl- 
deuce  In  the  record  from  whldi  the  recovery 
against  her  can  be  sustained  upon  the  theory 
that  she  was  a  Joint  purchaser  with  ber  hus- 
band of  such  merchandise ;  the  evidence  dis- 
closing that  i^alntlff  sold  the  goods  to  the 
husband  and  upon  his  credit  alone. 

We  are  therefore  called  upon  to  determine, 
first,  whether  tbe  recovery  against  Anna 
Hendricks,  the  appellant,  can  be  sustained 
under  the  complaint ;  second.  If  so,  whether 
the  proof  Is  sufficient  to  sustain  sudi  recov* 
wy ;  and,  If  these  qoestlimB  are  answered  In 
the  affirmative,  thai,  tUrd,  whether  chapter 
136,  Laws  1007,  Is  oonstttntlonal. 

The  sufficiency  of  the  complaint  Is  chal- 
lenged by  appellant's  counsel,  first,  because 
It  fiUls  to  allege  that  she  has  a  separate  es- 
tate, describing  the  same;  second,  it  falls 
to  state  tSiat  the  goods  were  inirchased  by 
either  spouse  for  use  In  th^  family,  w  that 
sncfa  goods  were  consumed  by  the  family; 
and,  third,  It  flails  to  point  out  the  particular 
statute  undOT  whldi  it  Is  attempted  to  hold 
her  liable.  Numerous  ai^orltles  are  cUed 
In  support  of  such  contentions,  among  them 
b^ng  the  cases  of  Smith  v.  Bherwln,  11  Or. 
260,  8  Pac.  686;  Glass  v.  Steadman,  86  Oa. 
606»  12  S.  B.  1067;  Fltxmaurloe  v.  Buck,  77 
Conn.  8S0.  69  AtL  415.  In  Smith  t.  Sher- 
wln,  supra,  the  action  was  brought  against 
Uie  wife  alone,  and  tbe  comidalnt  chaq^ed 
the  sale  and  delivery  of  the  goods  to  her  at 
her  special  instance  and  request,  alleging 
her  promise  to  pay  their  reasonable  valne. 
Her  answer  was  a  general  denial.  In  the 
opinion  of  the  court  It  is,  among  other 
things,  said:  "Tills  action  was  apparently 
founded  upon  section  9  of  the  act  of  1878, 
which  provides:  'Contracts  may  be  made  by 
a  wife,  and  liabilities  Incurred,  and  tbe  same 
mfbrced  by  or  against  her  to  the  same  ex- 
tent and  in  the  same  manner  as  If  she  was 
unmarried.'  Section  10  of  tbe  same  act 
makes  the  property  of  both  husband  and 
wife  chargeable  with  fomily  expenses,  but 
there  U  nothing  in  the  complaint,  in  the 
present  aetion,  to  Indicate  that  it  i$  the  Ua- 
bility  thue  oreated  by  positive  statute  that 
is  sought  to  te  enforced.  The  complaint  in 
this  instance  does  not  state  the  facts  which 
MTOtttd  maJce  the  respondent  liable  under  sec- 
tion 10  of  this  statute,  and  we  cannot  regard 
the  action  as  founded  upon  it.'*  (The  Italics 
are  ours.)  We  think  the  language  tbns  ital- 
icised differentiates  tbat  case  from  the  case 
at  bar.  In  the  case  at  bar  all  the  tacts 
showing  defendant's  liability  under  chapter 
136.  Laws  1007.  are  stated,  with  tbe  excep- 


tion of  the  fact  that  the  bouseiiolft  sonilles 
were  purchased  "for  themselves  and  family." 
The  portlim  of  ssld  statute  material  to  this 
controversy  reads:  'Trovided*  however,  tiiat 
husband  and  wife  shall  be  Jointly  and  sev- 
wally  liable  fer  any  debts  contracted  by 
ther  while  living  together,  fbr  necessary 
honsdiold  supplies,  of  food,  dothlng  and  fod 
for  themselves  and  family,  and  for  the  edu- 
cation of  tb^  minor  children.** 

The  comidalnt  allies  that  defendants  are 
and  wen  at  all  times  tlierein  moUltmed 
husband  and  wife  Uvlng  together,  axid  that 
the  merdiandlse  sold  and  delivered  consisted 
of  bons^ld  supplies,  fbod,  and  clothing. 
These  allegations  must  be  treated  either  as 
surplusage  or  as  fawiiiing  to  show  a  Joint  and 
several  Ilabllii?  on  the  part  of  tbe  de^d- 
ants  for  tbe  d^  contracted  one  of  them 
under  the  provisions  of  chapter  136.  Tbe 
complaint  should  be  construed  liberally  as 
against  tbe  attack  here  made,  and,  when 
thus  construed,  we  think  it  sufficient  to  sup- 
port the  recovery.  From  tbe  facts  thus  al- 
leged and  from  the  undisputed  evidence  In 
the  record,  we  think  a  fiUr  inference  arises 
tbat  the  debt  contracted  was  for  necessary 
housdiold  supplies  for  the  defendants  and 
family,  and  this  appelant  was  falrjiy  ap- 
prised from  the  aUegattons  of  the  complaint 
tbat  plalntlfl  sought  to  bold  liable  with 
her  husband  therefore  under  the  provisions 
of  chapter  136  aforesaid.  We  have  examined 
the  other  cases  dted  by  appellant,  and  find 
nothing  therein  which  militates  against  our 
conclusion  as  above  announced.  The  rule 
quoted  from  21  Gyc.  1561,  by  appellant's  coun- 
sel, la  not  applicable,  for  chapter  136  does 
not  make  the  wife's  separate  estate  alone  lia- 
ble, but,  in  the  language  of  such  statute  she 
and  her  husband  are  made  "Jointly  and  sev- 
erally liable  for  any  debts  contra^ed  1^  ei- 
ther while  living  togetiier,  fbr  necessary 
household  suppltes,"  etc  Therefbre  the  wife 
is  made  personally  liable,  and  a  separate  es- 
tate owned  by  ber  la  not  a  prerequisite  to 
her  liability  for  such  supplies.  Tbe  true 
rale  applicable  to  this  case  Is  stated  In  21 
Oya  1560,  as  follows:  "Where,  howevear.  a 
married  woman  may  be  sued  and  a  Judg- 
ment obtained  against  her  as  a  feme  sole. 
It  is  not  necessary  to  allege  that  she  possess- 
es a  separate  estate" — citing  numerous  au- 
thorities. It  was  clearly  not  necessary  to 
plead  the  statute  nndw  which  it  Is  sought  to 
hold  appellant  Uabla  ft  Is  a  general  stat- 
ute, and  it  was  only  necessary  to  all^  facts 
tfom  which  such  statutory  liability  arose. 

]3ut  it  is  conten^A  1^  appellant  Oiat, 
even  tbou^  the  c(miplaint  and  tlie  i^oof  are 
snffidoit  to  sustain  the  recovny,  still  tb«e 
most  be  a  reversal  because  tbe  evidence  dis- 
doses  Uiat,  as  betwaw  tbe  plaintiff  and  ap- 
pdlant's  husband,  the  acoount  was  ststed 
and  the  eases  of  Kelly  v.  Canon,  6  Oolo.  Ap^ 
465^  41  Pac.  883,  and  Holmes  t.  Page,  1» 
Or,  282,  23  Pac.  061,  are  cited  In  support 
tbereol   Then  is  no  merit  in  this  contofc- 


Digitized  by 


Google 


W1«J 


ILLINOIS  STEEL  00.  T.  TBEU 


996 


tlon.  Plaintiff  is  not  seeking  to  hold  appel- 
lant on  an  account  stated,  and,  ot  course, 
could  not  for  the  simple  reason  that  she  was 
not  a  party  thereto.  The  cases  cited  merely 
bold  to  this  principle.  In  the  Colorado  case 
suit  was  brought  against  both  husband  and 
wtCe  on  notes  executed  by  the  husband  alone, 
and  it  was  held  that  no  recovery  could  be 
had  against  the  wife  for  the  reason  that  she 
was  not  a  party  to  the  notes,  although  the 
complaint  alleged  that  such  notes  were  given 
for  an  Indebtedness  for  expenses  of  the  fam- 
ily of  the  defendants,  and  In  the  Oregon  case 
it  was  merely  held  that  the  wife  is  not  liable 
on  a  contract  based  on  an  account  stated  be- 
tween the  husband  and  the  plaintiff  and  to 
which  she  had  not  assented.  In  this  con- 
nection, see  McCartney  v.  Carter,  129  Iowa, 
20,  105  N.  W.  S39.  3  L.  R  A.  (N.  S.)  145, 
and  Marquardt  v.  Flangher,  60  Iowa,  148, 
14  N.  W.  214.  Aa  the  complaint  discloses 
Id  the  case  at  bar,  the  action  is  not  on  an 
account  stated,  and  the  appellant  is  sought 
to  be  held  liable  under  the  statute  aforesald- 

The  only  other  remaining  question  la  that 
of  the  constitutionality  of  chapter  136.  This 
question  la  not  argued  by  appellant,  and  we 
deem  an  extended  discussion  unnecessary. 
It  is  contended  that  said  chapter  violates 
section  213  of  the  Constitution  of  tills  state. 
That  section  reads:  "The  real  and  personal 
property  of  any  woman  In  this  state,  ac- 
quired before  marriage,  and  all  pro[>erty  to 
which  she  may  after  marriage  become  in 
any  manner  rightfully  entitled,  shall  be  her 
separate  property  and  shall  not  be  liable  for 
the  debts  of  her  husband."  We  do  not  think 
there  is  any  merit  in  appellant's  contention. 
The  statute  in  question  does  not  seek  to 
make  the  wife  liable  for  the  husband's  debts, 
but  it  merely  modifies  and  broadens  the  com- 
mon-law rule  regarding  liability  for  f&mlly 
necessities.  Under  the  common-law  doctrine 
the  wife  had  no  separate  estate,  and,  when 
this  rule  was  changed  by  our  statute  so  as 
to  permit  the  wlie  to  hold  property  In  her 
own  right  the  same  as  a  feme  sole,  it  was, 
we  think,  a  wise  and  Just  act  on  the  part 
of  the  Legislature  to  change  the  rule  rela- 
tlve  to  liability  for  necessaries  of  the  family, 
and  that  the  Legislature  possessed  the  power 
«o  to  do  is,  we  think,  enUrely  clear.  No  au- 
thority is  cited  to  the  contrary  by  app^lant'a 
counsel,  and  we  believe  none  exists. 

It  follows  that  the  judgment  appealed 
from  Is  correct,  and  it  la  accordingly  af- 
flrmed. 


ILLINOIS  STEEL  CO.  T.  THBD  et  aL 

(Supreme  Court  of  Wisconsin.   Dec.  10,  1912.) 

1.  Ejectueut  (I  W*)— Pabcts-Obuoatioit 
or  Tenant. 

Though,  at  common  law,  in  actions  of 
ejectment  the  only  necessary  parties  defendant 
were  those  in  the  actual  occupancy  of  the  prem* 
iaea  in  eontroTersy,  and  the  tenant  in  possession 


was  a  necessary  par^  and  his  landlord  not,  a 
tenant  made  a  defendant  in  ejectment  must,  as 
required  by  St.  1898,  |  2197»  notifjr  the  land- 
lord of  the  action. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  S  144 ;  Dec.  Dig.  {  40.*] 

2.  E^JBOTHENT   (i  46*)— PABina— OBUOATIOH 

OT  Tenant. 

Under  St.  1S9S,  {  3073,  aathorizing  ejects 
ment  for  the  recovery  of  real  estate,  or  for  the 
possession  thereof,  and  section  3075,  providing 
that  if  the  premises  are  actually  occupied  the 
actual  occupant  slull  be  made  a  defendant,  ten- 
ants in  actual  occupation  of  the  premises  at 
the  time  of  the  commencement  of  the  action  are 
necessary  parties. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  {§  138,  139;  Dec.  Dig.  {  46.*J 
S.  Ejectment  (§  47*)— Pabttbs— Obligation 

OF  Tenant. 

Under  St  1808,  !§  3073,  3076,  8079.  3084, 
3086,  authorizing  actions  in  ejectment  for  the 
recovery  of  real  property  or  for  the  possession 
thereof,  and  auuiorizing  plaintiff  to  join  as 
defendant,  with  any  actual  occupant,  any  per- 
son claiming  title,  and  authorizing  a  judgment 
for  plaintiff  on  his  proving  right  of  possession, 
etc.,  ejectment  lies  for  the  recovery  of  posses- 
sion only ;  and  a  plaintiff  suing  for  possessicm 
only  may  join  as  defendants,  with  the  occu- 
pants, persons  claiming  title,  but  he  need  not 

do  BO. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S8  140-142 ;  Dec.  Dig.  S  47,*] 

4.  Judgment  (1  684*) — ^Action  Against  Ten- 
ant—Effect  ON  Kioht  of  Landlord. 

A  judgment  in  ejectment  against  a  tenant 
who  is  made  a  party  does  not  deprive  the  land- 
lord, not  made  a  par^,  of  his  title,  or  of  his 
fature  right  of  possession. 

[Ed.  Note.— For  other  cases,  -see  Judgment, 
Cent  Dig.  I  1207;  Dec.  Dig.  |  684.*] 

5.  JuDOUENT  (I  707*)  —  CONOLUSIVENEBS  — 

Parties  Concluded. 

A  judgment  is,  as  a  general  rule,  binding 
only  on  parties  and  their  privies. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  1230;  Dec.  Dig.  i  707.*] 

6.  juoguent  (s  684*)  —  conclusitenebb  — 
Parties  Concluded. 

Under  the  rule  that  no  one  is  privy  to  a 
judgment,  within  the  rule  that  the  judgment  is 
binding  only  on  the  parties  and  their  privies, 
whose  succession  to  the  rights  of  property  af- 
fected occurred  previously  to  the  Institution  of 
the  suit,  there  is  no  privity  lietween  a  landlord 
and  tenant  so  as  to  make  a  judgment  against 
the  tenant  binding  on  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  1207;  Dec.  Dig.  {  684.*] 

7.  Adverse  Possession  (|  46*>— Suspendino 
BuNNiNQ  OF  liiiaTATioNs— Actions. 

Where  the  only  possession  which  a  grantee 
in  a  deed  conveying  no  title  had  was  that  of  his 
tennnt,  an  action  in.  ejectment  for  possession, 
brought  against  the  tenant  alone,  interrupted 
the  running  of  limitations  in  favor  of  the  gran- 
tee, who  could,  after  the  expiration  of  the  stat- 
Qtory  period,  be  joined  as  a  party  and  conclud- 
ed by  a  judgment  for  plaintiff. 

[Ed.  Note. — 'For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  »  232-264;  Dec.  Dig.  S 
45.*] 

8.  Adverse  Possession  (I  47*}— Denial  of 
Bioht  of  Possession — ^Actb  Constituting. 

Mere  verbal  denials  by  the  owner  of  the 
right  of  adverse  occupancy,  or  loose  claims  of 
title,  or  ineffectual  protests  short  of  a  dis- 
turbance of  the  rights  of  the  adverse  claim&nt, 
and  short  of  an  assertlcm  of  a  right  of  the  own- 
er In  himself,  will  not  intormpt  the  running  of 
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liniltatioiu;  but  ctamUensIiit  tin  right  at  tb* 
oeenpftnt  hj  mlnr  Um  is  raeh  an  asHrttMi  of 
right 

[Ed.  Mote.— For  other  cases,  see  Adverse  Po»- 
aessioD,  Cent  Dig.  H  234,  235;  Dec  Dig.  { 
47.*] 

Appeal  from  Circuit  Court,  Milwaukee 
County;  J.  0.  Lndwig,  Judge. 

Action  bj  tbe  Illinois  Steel  Company 
against  William  Treu  and  others.  From  a 
Judgment  tor  plaintiff,  defendant  ClirlstlDa 
Kohnke  appeals.  Affirmed. 

On  September  10,  1897,  tbe  plaintiff  here- 
in ctHnmeneed  an  action  against  tbe  def^d- 
anta  William  Treu  and  wile  to  recover  poe- 
aeaslon  of  certain  propwty;  tbe  conyilalnt 
alleging  an  estate  In  fee  in  tbe  plaintiff  and 
the  unlawful  withholding  and  occupancy 
thereof  by  the  defendanta  On  September 
28,  1897,  the  defoidants  WllUam  Trsa  and 
wife  answoed,  alleging,  among  other  things, 
tbat  tbey  were  tenants  of  Andreas  Kohnke, 
now  deceased,  and  tlut  be  was  a  necessary 
and  proper  party  dOtendant  On  March  31, 
1906,  In  accordance  wltb  a  previooa  order  of 
tbe  court  makioe  Christina  Kohnke^  wife  of 
Andreas  Kohnke,  deceased,  a  party  defend- 
ant, tbe  plaintiff  served  an  amended  com- 
plaint on  the  defendants.  On  April  IS,  1906, 
tbe  deCndant  Cbrlstbia  Kohnke  answered, 
setting  as  a  defense  adverse  possession 
by  ber  grantors  and  predecessors  for  a  pe- 
riod of  more  than  20  years  immediately  pre- 
ceding tbe  commencemoit  of  the  action.  On 
Mardk  S,  1912,  on  leave  of  the  court,  the  de- 
fendant Cbrlatlna  Kobnke  sored  and  filed 
an  amoided  answer,  In  wblcb  she  alleged  10 
years'  adverse  occupancy  onder  a  written  in- 
atmrnoit,  and  as  a  new  defense  pleaded  tbe 
10-year  statute  of  limltatlonB  api^icable  to 
the  facts  set  forth. 

On  the  trial  tbe  defendants  introduced  tes- 
timony to  show  tbat  In  the  summer  of  1891 
Henry  Troy  built  a  bouse  on  the  property 
In  question  and  took  up  bis  residence  there ; 
tbat  bi  1892  be  removed  therefrom  and  rent- 
ed tbe  premises  to  one  Charles  Tessler,  who 
continued  to  occupy  the  place;  tbat  In  Au- 
gust, 189S,  Troy  and  wife  sold  tbe  property 
to  Andreas  Kohnke,  and  tbat  Tessla  contin- 
ued to  occupy  the  same,  paying  rent  there- 
after to  Kohnke,  nntU  some  time  In  1896,  at 
wbieb  time  William  Treu  became  a  tenant 
of  Kobnk^  and  resided  on  tbe  premises  wltb 
bis  wlf^  nntU  shortly  aft«  tbe  commence* 
ment  of  this  acUon  In  188T;  and  fbat  tbore- 
after  the  premises  were  occupied  by  various 
parties,  who  were  tenants  of  Christina  Kohn- 
ke^ At  the  close  of  tbe  trial  Jndgment  was 
entoed  on  a  directed  verdict  In  favor  of 
tbe  plaintiff,  and  from  such  judgment  tbe 
defendant  Kobnke  appeals. 

Fieblng  &  KUUlea,  of  Milwaukee  (H.  J. 
ElUUea  and  Morltz  Wlttlg,  both  of  Milwau- 
kee, of  counsel),  for  appellant  Theodore 
Kronshage,  Jr.,  and  John  H.  Paul,  both  of 
Milwankee,  for  respondent 


BARNES,  J.  (after  stating  the  facts  as 
above).  There  was  evidence  tending  to  show 
that  In  1883  one  Henry  Troy  sold  and  con- 
veyed the  land  in  dispute  to  Andreas  Eohn- 
k&  Troy  was  apparently  a  squatto:,  who 
bad  no  title  to  the  land  which  he  sold. 
Kohnke  died  in  1905,  and  his  widow  succeed- 
ed to  his  rights  In  the  property,  and  la  non- 
one  of  the  defendants  In  the  action.  The 
premtsee  were  occupied  by  tbe  Kohnkea  or 
their  tenants  from  the  time  of  the  irardiase 
until  the  action  was  tried  in  1912.  In  1897. 
when  the  action  was  commenced,  William 
Treu  and  wife  occupied  the  premises  as  ten- 
ants,  and  the  action  was  begun  against  them 
only.  Mrs.  Kohnke  waa  not  made  a  part? 
defendant  until  1906.  She  tdaims  uninter- 
rupted adverse  possession  from  the  time  of 
the  purchase  In  1893  until  she  was  made  a 
defendant  In  1906.  She  further  claims  that 
her  husband  took  pcMsesslon  of  tbe  prem- 
ises under  claim  of  title,  which  claim  was 
founded  on  a  written  instrument  of  convey- 
ance, and  that  she  now  has  good  title  by  vir- 
tne  of  the  10-y^  statute  of  limitations.  Sec- 
tion 4211,  State.  Plaintiff  traced  the  orig- 
inal title  to  Itself. 

As  we  view  It,  the  appeal  presents  but  one 
question,  and  that  is:  Did  the  action  which 
the  plaintiff  brought  against  the  tenants  In 
possession  operate  to  Interrupt  the  runnlnc 
of  the  10-year  statute  of  limitations  in  favor 
of  the  landlord?  If  this  question  should  Ix> 
amwered  in  the  afflrmative,  the  circuit  court 
was  right  in  directing  a  verdict,  no  mattCT 
what  tbe  grounds  of  its  decision  were. 

[1]  It  was  the  general  rule  at  common  law 
that  in  actions  of  ejectment  the  only  neces- 
sary parties  defendant  w^  those  in  the 
actual  occupancy  of  the  premises  ovct  which 
the  controversy  arose.  Under  this  rule  it 
was  held  that  the  tenant  In  possession  was 
a  necessary  party,  and  that  his  landlord  was 
not  16  Cyc.  82,  83,  84 ;  10  Am.  &  Eng.  Enoy. 
of  Law,  526  ;  7  Ency.  of  PL  &  Pr.  301,  3M 
The  existence  of  this  mile  of  law  was  prolv 
ably  one  of  the  reasons  for  the  passage  of 
section  18  of  chapter  91,  Stats.  1858,  now 
section  2197  of  our  statutes,  by  which  it  is 
made  tbe  duty  of  the  tenant  to  notify  the 
landlord  of  any  proceeding  brought  for  the 
recovery  of  the  leased  property  or  the  po^ 
session  thereof. 

[2]  The  statutory  action  of  ejectment  may 
be  brought  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof. 
Section  3073,  Stata.  1898. 

If  the  premises  are  actually  occnpled. 
such  actual  occupant  must  be  made  r  de- 
fendant. Section  3076,  Stats.  1898.  Treu 
and  wife  were  the  actual  occupants  of  the 
premises  In  suit  when  the  action  was  com- 
mmced,  and  were  necessary  partlea  to  tbe 
suit  under  this  statute. 

[S]  The  plaintiff  may  join  as  defeDdants 
wltb  the  occupants  those  claiming  title ;  but 
be  la  not  obliged  to  do  so  if  the  party  who 
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makes  the  claim  Is  not  In  possession,  and 
plaintiff  seeks  to  recover  iwssessloD  only. 
Section  3076,  Stats.  1898.  Plaintiff  is  entitled 
to' Judgment  it  he  succeeds  In  prorlng  right 
of  possession.  Section  3079,  Stats.  1898. 
These  statntes,  as  well  as  sections  3084  and 
3086,  Stats.  1898,  clearly  show  that  an  action 
of  ejectment  may  still  be  maintained  when 
recovery  of  possession  only  is  sought. 

[4]  The  appellant  Insists  that  there  was 
no  privity  between  the  landlord  and  the  ten- 
ant, and  that  neither  the  commencement  of 
the  action  against  the  tenant,  nor  the  final 
Judgment  against  him,  could  affect  the  land- 
lord, who  was  not  a  party  to  the  suit,  and 
that  the  action  was  not  commenced  against 
Mrs.  Kohnke  until  the  summons  was  served 
on  her  In  1906.  The  following  cases,  among 
others,  are  dted  and  relied  on  to  support  her 
contention:  Levy  v.  Wilcox,  96  Wis.  127, 
182,  70  N.  W.  1109;  Webster  v.  Pierce,  108 
Wis.  407,  418,  83  N.  W.  938;  Wisconsin  Riv- 
er Land  Oo.  T.  Paine  Lumbar  Co.,  130  Wis. 
393,  896,  897,  110  N.  W.  220;  Kent  v.  Laa- 
ley,  48  Wis.  257,  261,  4  N.  W.  23;  Mariner 
T.  Chamberlain,  21  Wis.  251 ;  Smith  v.  Pret- 
ty, 22  Wis.  656,  657;  Village  of  Pewaukee 
v.  Wis.  Lakes  I.  &  a  Co.,  UO  Wis.  67,  85  N. 
W.  eOO ;  CypreansoQ  v.  Berge,  112  Wis.  260, 
87  N.  W.  1081,  and  Prahl  v.  Rogers,  127 
Wis.  303,  106  N.  W.  287. 

Without  undertaking  to  discuss  these  cases 
In  detail,  it  may  be  said  that  they  are  to 
the  effect  that  a  Judgment  in  an  action  of 
ejectment  against  a  t«iant  who  Is  a  party 
does  not  operate  to  deprive  a  landlord,  who 
Is  not  a  party,  of  either  his  title  or  of  his 
future  right  of  possession.  They  do  not 
bold  that  the  commencement  of  an  action 
against  the  tenant  does  not  Interrupt  the 
running  of  the  statute  of  limitations  In  fa- 
vor of  the  landlord.  The  authorities  passing 
upon  this  question  directly  are  not  numer- 
ous. The  Texas  court  has  passed  upon  It, 
and  held  that  where  one  person  was  holding 
possession  of  lands  by  his  tenant  that  pos- 
session ceased  to  be  peaceable  when  the  ten- 
ant was  sued  fOr  possession.  Continuing, 
tbe  court  Kild:  "A  claimant  of  land,  who 
brings  his  action  against  the  party  whom  be 
finds  In  possession,  thereby  stops  the  running 
of  limitation  In  favor  of  that  party's  land- 
lord. There  is  such  privity  between  the  ten- 
ant and  landlord  that,  for  the  purpose  of 
stopping  limitation,  the  suit  against  the  ten- 
ant la  as  effectual  as  If  brought  against  the 
landlord  also."  Read  v.  Allen,  56  Tex.  180, 
181.  Other  cases  to  the  same  effect  are 
Read  v.  Allen,  58  Tex.  380;  s.  a,  66  Tex. 
13,  17  S.  W.  116;  Stout  v.  Taul,  71  Tex. 
438,  9  S.  W.  328;  Oalbrath  v.  Howard,  U 
Tex.  Civ.  App.  280,  82  S.  W.  808,  807. 

A  question  closely  akin  to  the  one  under 
discussion  was  before  this  court  The  action 
was  one  to  quiet  title;  plaintiff  claiming  to 
bare  been  tn  possession  of  an  Interest  In  the 
premises  by  virtue  of  the  occupancy  of  the 
land  by  s  tenant   An  action  of  ejectment 


had  been  commenced  and  prosecuted  to  Judg- 
ment against  the  tenant  by  another  claim- 
ant to  the  land ;  the  landlord  not  being  made 
a  party  to  such  suit  The  plaintiff  recovered 
Judgment,  and  the  tenant  against  whom  the 
action  was  brought  then  leased  the  premises 
from  such  plaintiff.  The  effect  of  the  Judg- 
ment was  considered,  and  it  was  held  that 
the  possession  was  adversely  and  completely 
changed  by  virtue  of  the  judgment  and  that 
"the  landlord  Is  so  far  bound  by  tbe  Judg- 
ment, notwithstanding  the  want  of  notice, 
though  be  Is  not  bound  as  to  the  title  or 
future  rl^t  of  possession.  The  tenant  who 
neglects  to  give  notice  violates  his  allegiance 
to  his  landlord ;  but  that  Is  imly  a  matter  be- 
tween him  and  his  landlord,  and  not  one  wMdi 
can  affect  the  party  who  has  recovered  pos- 
session from  the  tenant  except  the  recovery  be 
colluslTe,  or  obtained  by  tampering  with  the 
tenant  It  is  tbe  same  as  If  the  tenant  had 
delivered  over  the  possession  wrongfully  to 
anottier  person.  The  landlord  must  bring  an 
action  of  ejectmoit  to  recover  It**  Strldde 
V.  Sanml,  21  Wis.  178.  178.  The  court  bolds 
in  this  case  that  tbe  jadgmoit  operates  to 
change  the  possessdon  from  the  landlord  to 
tbe  plaintiff  In  the  action,  allboQgh  it  la  not 
conduslTe  as  to  tttle  or  future  tlgbt  of  poa- 
sesEdon.  If  sudi  is  the  effect  of  a  Judg- 
ment where  tbe  tenant  <m]y  is  made  a  party 
defendant,  it  would  seem  to  follow  logically 
enough  tbat  the  commencement  of  the  action 
to  recover  possession  would  Interrupt  the 
rnnidng  of  the  statute  of  limitations  In 
favor  of  tbe  landlord. 

n,  B]  The  gmeral  rule  is,  of  course,  well 
settled  that  Judgments  are  binding  only  on 
parties  and  their  prlvlea.  It  Is  also  laid 
down  as  a  general  proposition  that  Oiere 
Is  no  privity  between  landlord  and  tenant, 
because  the  landlord  does  not  derive  bis 
title  from,  through,  or  under  him.  "No  one 
Is  privy  to  a  Judgment  whose  succession  to 
the  rights  of  property  thereby  affected  oc* 
curred  previously  to  the  institution  of  tbe 
suit"  Freeman  on  Judgments,  par,  162. 

[7]  But  It  is  not  correct  to  say  here  that 
there  was  no  privity  between  Andreas  Kohn- 
ke and  his  tenants.  The  deed  which  he  ob- 
tained to  the  premises  apparently  did  not 
convey  a  shred  of  title.  It  only  served  to 
shorten  the  period  of  adverse  possession  that 
would  be  necessary  to  acquire  good  title  In 
tbat  manner.  Tbe  only  possession  whltA 
Kohnke  or  his  wife  had  up  to  the  time  the 
action  was  commenced  against  Mrs.  Kohnke 
was  the  possession  obtained  by  virtue  of  tbe 
occupancy  of  the  premises  by  their  tenants. 
It  was  solely  through  this  possession  that 
they  could  claim  the  benefit  of  the  statute 
of  limitations.  The  defendant  Kohnke  would 
not  be  entitled  to  the  protection  of  such 
statute  if  an  action  were  brought  against  her 
or  her  husband  during  the  10-year  period. 
The  Kohnkes  having  possession  through  th^ 
tenants  only,  any  diallenge  of  the  poaseodon 
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of  the  tenant  was  necessarllT  a  chaUenge  of 

the  possession  of  the  landlord. 

Where  tbe  owner  of  a  parcel  of  land  finds 
some  person  In  the  actual  occupancy  thereof, 
and  commences  an  action  to  oust  sudi  occu- 
pant and  recover  possesion,  this  Is  a  pretty 
substantial  assertion  on  tbe  part  of  the  own- 
er of  Intention  to  claim  what  belongs  to  him. 
We  have  and  can  hare  no  exact  definition  of 
what  a  disseised  owner  must  do  In  the  way 
of  reclalndng  Ills  property  In  wder  to  In- 
terrupt the  running  of  tbe  statotsu  It  la 
Bald,  In  lUlndB  Sted  Oompany  r,  BndalaB. 
115  Wis.  68.  87,  80  N.  W.  1019,  1026:  "The 
most  essential  elemoit  In  radi  a  case  la  the 
'animus  damandlt*  and  that  may  be  Inferred 
from  drcnmstancea  It  la  not  necessary  that 
It  should  be  made  manifest  by  any  fbrmal 
declaration  to  anybody.  The  necessary  pur- 
pose bdng  dear.  If  tbe  dranent  of  notoriety 
Is  Buffldoit  to  bring  flie  sitnatton  Itome  to 
t3ie  attention  of  the  adverse  occiq>anl;  If 
he  Is  paying  siKh  heed  to  his  possession  as 
a  person  under  the  drcnmstances  would  or- 
dinarily pay,  that  Is  sufllclait.** 

[t]  Here  Terbal  denials  of  the  rl^t  of  the 
adverse  occupant  by  the  owner,  or  loose 
claims  of  title  In  himself,  or  Ineffectual  pro- 
tests short  of  a  disturbance  of  the  rights  of 
the  adverse  claimant  In  a  legal  sense,  and 
short  of  an  assertion  of  right  in  himself,  will 
not  Interrupt  the  running  of  the  statnte.  1 
Oyc.  1069;  Illinois  Sted  Co.  t.  Budztsz.  su- 
pra. But  challenging  the  right  of  the  oc- 
cupant by  bringing  him  Into  court  is  as  di- 
rect and  as  podtlve  an  assertion  of  ri^t  as 
could  well  be  made; 

Our  statutes  of  limitation  deal  quite  lib- 
erally with  the  invader  who  hoists  a  hostile 
flag  over  that  which  does  not  belong  to  falm. 
Where  the  true  owner  finds  the  intruder, 
and  proceeds  to  assert  his  rights  by  taking 
the  necessary  legal  steps  to  evict  such  In- 
truder, we  think  it  should  be  hdd  that 
thereafter  the  statute  of  limitations  ceases 
to  run,  either  In  favor  of  the  actual  occu- 
pant, or  one  who  occupies  the  rdatlon  of 
landlord  to  sudi  occupant  It  follows  from 
what  has  been  said  that  tin  Judgment  ap- 
pealed from  is  correct 

Judgment  affirmed. 


BHNSRT  V.  MEWS. 
(Supreme  Court  of  Wisconsin.   Dee.  10,  1912.) 

MUHIOEPAL  COBPOBATIOHS  (|  706*) — OoiXZ- 
6I0N  in  STKBBT  —  CONTBIBITTOBT  NBOLI- 

OENCx — ^Evidence. 

In  an  action  for  injuries  from  being  struck, 
while  driving  a  horse  and  buggy,  by  a  horse 
and  wagon  driven  by  the  defendant,  evidence 
held  to  warrant  a  finding  that  the  plaintiff  was 
not  guilty  of  contrihutory  negligence. 

{Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  S  1518;  Etec  Dig.  f 
706.*] 


Appeal  from  Circuit  Court,  KOlwankee 
County;  F.  O.  Eschweller,  Judge. 

Action  by  Fl(»ence  H.  ESmert  against  Oi|rI 
Mews.  From  a  Judgment  for  plalntlfl^  de- 
fCTdant  appeals.  Affirmed. 

This  actton  wu  brought  to  recover  tax 
personal  Injuries  resulting  to  the  plaintiff 
while  she  was  riding  In  a  sln^e  top  bossy 
going  southerly  on  the  west  side  of  Eleventh 
street  in  the  city  of  Milwaukee.  The  defendr 
ant,  who  was  driving  a  team  of  horses,  col- 
lided with  the  plalntUE  on  Eleventh  street 
at  the  intersection  of  VUet  street,  canslns 
the  Injuries  complained  of.  The  answer  ad- 
mits the  coUlsUm  and  denies  all  other  allega- 
tions of  the  complaint  A  motion  for  direct- 
ed verdict  hi  fftvor  of  tiie  defendant  was 
denied,  and  the  Jury  returned  tbe  following 
verdict: 

"Question  1:  Was  the  defendant  guilty  of 
a  want  of  ordinary  care,  which  was  a  proxi- 
mate cause  of  plaintiff's  Injury?  Answw: 
Yes. 

"Question  2:  Ought  the  plaintiff;  In  tbe 
exercise  of  ordinary  care,  to  have  seen  de- 
fendant's team  In  time  to  have  avoided  the 
injury  ?  Answer:  No. 

"Question  3:  Was  the  idalntlff  drlvlns  at 
an  unreasonable  rate  of  speed  at  and  Just 
prior  to  the  time  of  the  acddent?  Answ^: 
No. 

"Question  4:  If  you  answer  dther  ques- 
tion 2  or  question  3  Tes,'  then  was  sndi 
want  of  ordinary  care  so  found  a  proximate 
cause  of  plaintiff's  injury?  Answer: 

"Question  6:  At  what  sum  do  you  snnrni 
plaintiff's  damages?  Answer:  $4,000.** 

Motions  were  made  for  Judgment  in  favor 
of  the  def^dant  notwithstanding  the  verdict 
to  change  the  answers  to  the  first  second, 
and  third  questions  of  the  verdict  and  for 
Judgment  upon  the  verdict  as  so  am^ded, 
and  for  a  new  trial,  all  of  whldi  were  de- 
nied. Due  exceptions  were  filed  to  the  rul- 
ings of  the  court  in  the  various  particulars 
above  named.  Judgment  was  entered  in 
faror  of  the  plaintiff  upon  the  verdict,  from 
which  this  appeal  was  taken. 

Reukema  &  Lemke,  of  MUwaukeet  for  ap- 
pelant Ohurchlll,  Bennett  &  GhordiDl.  «f 
Milwaukee,  for  respondent 

KERWIN,  J.  (after  stating  the  facts  as 
above).  The  Jurj-  answered  all  the  questions 
in  favor  of  the  respond^t  and  the  control- 
ling question  in  the  case  is  whether  such 
findings  are  supported  by  the  evidence^  The 
assignment  of  errors  raises  two  questions: 
(1)  Whether  tbe  evldoice  is  sufficient  to  sup- 
port the  verdict;  and  (2)  whether  the  court 
below  erred  In  instructing  the  Jury,  and  In 
refusing  to  instruct 

There  is  no  doubt  whatever  but  what  the 
evidence  is  ample  to  warrant  the  Jury  In 
finding  that  defendant  was  guilty  of  negli- 
gence which  proximately  caused  the  Injury, 
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■and  the  only  room  for  contention  Is  upon 
tbe  contrlbatory  negligence  of  the  re^randeut. 
■Cotuisel  for  appellant  very  strennously  urges 
npon  OS  both  In  his  bdef  and  on  oral  argn- 
xnent  that  tliere  Is  not  sufficient  evidence  to 
support  the  finding  of  the  Jury  that  the 
plaintur  was  not  gaUty  of  contributory  neg- 
ligence. In  Tlew  of  counsel's  insistence  np- 
■on  this  point,  we  have  carefnlly  examined 
-all  the  evidence  touching  the  question,  and 
■are  forced  to  the  con<duBlon  that  the  finding 
has  support  in  tbe  erld^ce.  The  collision 
■occurred  at  the  intersection  of  Blerenth  and 
Vllet  streets  in  the  clt7  ot  Milwaukee  In  the 
«Tening  ot  October  12,  1910.  It  was  getting 
dark.  Eleventh  street  mns  north  and  south, 
and  Tll^  street  east  and  west  A  city  ordi- 
nance was  put  In  evldaicek  limiting  the  speed 
-of  vehicles  drawn  by  horses  to  S  miles  an 
lionr,  and  to  4  miles  an  hour  crossing  streets 
mnntng  north  and  south.  Tbe  ordinance 
farther  provides  that  on  streets  and  hlgtx- 
ways  of  the  city  vehldes  going  In  a  norther- 
ly or  southerly  direction  shall  have  the  right 
of  way  over  vehlcies  going  in  an  easterly 
■or  westerly  direction.  At  the  time  of  the  ool;- 
lision  the  respondent  was  driving  soutib  along 
the  west  side  of  EHeventh  street  in  a  buggy 
drawn  by  one  horse,  which  was  very  gratle, 
■a  family-bndM  hwse,  k^t  for  hire  to  fami- 
lies and  women.  The  buggy  was  a  new, 
strong  livery  buggy.  The  appellant  was 
■driving  west  on  Vllet  street  In  a  baker's  de- 
livery wagon  drawn  by  two  young,  lively 
liorses.  Bespondent  was  driving  at  a  "mod- 
«rate  rate^ — "not  as  fost  as  five  or  six  miles 
an  hoar."  AppeUant  was  driving  at  a  "fast- 
■er  gait" — "going  at  a  iwetty  good  rate  of 
speed.**  Tbe  evidence  further  tends  to  show 
ttiat,  wben  lesipoNlent  got  near  Vllet  street, 
she  looked  up  and  down  the  street  east  and 
west  to  see  if  ev»7thlng  was  clear,  that  she 
saw  nothing  In  idght,  and  drove  across  over 
tlie  north  track,  and  then  lieard  the  crash. 
She  did  not  go  fSRSt,  because  the  horse  would 
not  go  fast  She  was  perfectly  fandliax  with 
Eleventh  street,  and  the  crossing  where  the 
aoddent  occurred^  and  knew  it  was  an  In- 
tersection at  sev^al  streets,  and  Qiat  it  Is 
a  busy  place  st  that  hour  of  the  day.  Be- 
i^ndent's  bvg^  was  badly  smashed,  the 
Tight  hind  wheA  was  entircily'  torn  off,  and 
the  top  smashed  entirely  by  the  colllsloii. 
The  idaee  of  collision  was  at  a  point  about 
20  feet  east  of  the  west  curb  line  of  Eleventh 
street  Respondent  testified  that  she  did 
not  see  afipdlant's  team  before  tbe  aocidoit 
happened,  and  did  not  see  how  tbe  team  ran 
Into  the  buggy. 

There  Is  some  evidence  that  respondent 
turned  to  the  southwest  to  pass  a  team  Just 
h^ore  the  accidoit  Tbia  Is  denied  by  re- 
spondent One  ot  respondoif  s  witnesses  on 
cross-examination  testified:  "A  team  was  go- 
ing westward  on  Vllet  street  and  Mews  was 
also  going  westward  or  northwesterly  on 
Winnebago  street    That  team  from  Vllet 


street  crossed  Blevoath  street,  going  straight 
up  Vllet  street  Plaintiff  passed  that  team 
and  went  ahead  of  It  When  plaintiff  went 
ahead  of  that  team.  Mews  was  right  aside 
of  that  team.  That  team  and  Mews  were 
both  going  westward,  and  Mews  was  right 
next  to  that  team.  Miss  Slhnert  went  south 
ahead  of  that  team,  and  after  she  passed 
that  team  is  when  Mews  ran  into  h^.  In 
order  to  pass  Mews*  team,  she  made  a  little 
bow  there  that  brouf^t  her  over  Blev^tb 
street  on  the  crossing.  She  made  that  bow 
in  order  to  be  able  to  pass  the  other  team. 
If  she  had  not  made  that  bow,  she  would 
have  run  into  that  othw  teanit  and  would 
have  run  Into  Mews." 

The  evidence  of  reiq>ondent  is  quite  posi- 
tive that  she  drove  carefully  across  and  was 
on  the  lookout  for  the  entire  distance  of  40 
feet  north  of  the  north  curb  Une  of  Vllet 
street  ^niere  Is  also  eviduice  that  there 
was  another  team  coming  down  Vllet  street 
at  the  Ume  of  the  collision,  and  that  the 
three  teams  came  together  on  Eleventh  and 
Vllet  streets;  that  the  appellant's  team  was 
going  at  a  fair  speed,  but  slacked  down  when 
he  got  close  "into  the  bunch  there";  that  he 
tried  hard  to  atop,  but  still  the  team  went 
into  respond^t's  buggy.  There  is  evidence 
that  at  the  time  of  the  collision  aiq^ellant 
came  up,  and  re^ndeut  tried  to  get  out  of. 
his  way;  that  appellant  had  a  young  team, 
and  tried  to  cheek  them,  and  naturally,  in 
cbet&ing  the  team,  Uie  pole  wont  in  through 
the  wheel,  and  hit  the  top.  and  knocked  the 
buggy  arotmd. 

It  would  serve  no  nsefol  purpose  to  review 
the  evidence  In  detail.  It  clearly  tends  to 
show  that  the  respondent  was  where  she  had 
a  light  to  be,  on  tbe  wast  side  of  Elev- 
enth street  and  was  going  at  a  lawful  rate 
of  speed,  and  had  the  right  of  way  under  the 
ordinance;  that  the  appellant  was  going  at 
quite  a  rapid  rate  of  speed,  exceeding  the 
speed  limit  under  the  ordbiance;  and  that 
he  drove  Into  the  ceq^dent  without  any 
fanlt  or  negllgoice  on  her  part— at  least  the 
Jury  would  be  entttted  to  so  find.  VnOer 
these  circumstances,  the  question  of  respond- 
entia negfUgmce  was  dearly  for  tbe  Jury. 

The  numerous  railway  crossing  cases  cit- 
ed by  appellant,  bearing  upon  the  "look  and 
listrai"  rule,  for  <Av!oas  reasons,  are  not 
controlling  ber&  Much  stress  Is  placed  npon 
Weber  v.  Swallow,  136  Wis.  46,  U6  N.  W. 
844,  by  counsel  tOr  an>ellant;  but  a  careful 
examination  of  that  case  will  show  that  It 
Is  very  different  In  Its  facts  from  the  instant 
case.  The  collision  there  occurred  between 
a  blcyide  and  an  automobile,  and  the  relative 
position  of  the  parties,  tbe  opportunities  for 
seeing  and  observli^,  and  the  duty  resting 
upon  the  plaintiff  to  have  observed  and 
avoided  the  automobile  when  It  emerged 
from  behind  the  car,  were  so  conclusively 
establlehed  as  to  leave  no  question  for  the 
Jury  on  the  Issue  of  contributory  negllg^ce. 
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The  Instant  case  presents  no  swA  Bttaatlon. 
Uncb  stress  Is  also  [daced  npon  tbe  tAct  tbat 
tbe  Injury  was  occasioned  by  respondent 
tnmlnc  ont  But  tbe  evidence  as  to  tominK 
out  or  curving  Is  doiied,  and,  evm  If  true, 
it  by  no  means  establishes  negligence  on  the 
part  of  respondent  as  matter  of  law.  Re- 
spondent was  Instantly  put  In  a  place  of  dan- 
ger without  &ult  on  her  part  by  getting  Into 
the  "bunch."  Bven  if  she  did  turn  or  corre 
under  ancb  drcu instances.  It  was  for  the  jury 
to  say  whether  such  act  was  negligence  which 
contrlbnted  to  the  injury. 

Appellant  except*  to  certain  parts  of  the 
charge.  We  hare  carefully  examined  the 
charge,  and  find  that  It  contains  no  preju- 
dicial error.  Certain  requests  to  t^arge  were 
made,  which  were  refused,  which  refusal  Is 
assigned  as  error.  We  think  the  requests 
were  properly  refused. 

We  cannot  say  upon  the  record  that  the 
damages  are  excessive. 

The  judgnmit  Is  affirmed. 


WOTESHEK  V.  NEUMANN. 
(Supreme  Coart  of  Wisconsin.   Dec.  10, 1912.) 

1.  Fraud  <|  41*)— F.ALax  BmBSBifunoira— 

Complaint. 

Where  a  coniplamt  alleged  that  plaintiff 
was  induced  to  make  an  exchange  of  property 
with  defendant  by  defendant's  false  representa- 
tion as  to  amount  of  special  taxes  aasessed 
against  his  property,  charging  that  though  de- 
fendant  knew,  or  bad  reason  to  know  that,  the 
taxes  on  bis  lota  amounted  to  $458.83  a  year, 
he  represented  to  plaintiff  that  they  did  not 
exceed  f200,  and  that  idaintiff  retled  on  audi 
statements,  and  by  reason  thereof  sustained 
damage  in  the  sum  of  $266.83,  it  sufficiently 
charged  misrepresentation,  fslalty,  scienter, 
dpccplion,  and  damage,  and  was  therefore  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  U  36,  37;  Dec.  Dig.  S  41.*] 

2.  Fraud  ({  58*)— Evidence— Sufficiekct. 

Where,  in  au  action  for  fraud  in  miurepre- 
jKntlng  the  amount  of  taxes  on  defendant's 
land  exdianged  to  plaintiff,  plaintiff  testified 
that  defendant  specifically  made  the  false  rep- 
resentations alleged,  and  plaintiff  was  support- 
ed by  another  witness,  while  defendant  and 
some  members  of  his  family,  who  were  present 
and  heard  a  part  of  the  conversstlon  between 
them,  denied  tbat  the  representations  were 
made,  a  verdict  far  plaintiff  was  not  objection- 
able as  not  supported  by  clear  and  satisfactory 
testimony. 

IBd.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  H  65-50;   Dec.  Dig.  {  68.*1 

3.  Fbaud  (I  22*)— False  BBPSssKHTATiONft— 
Tax  IdBHS— Bxauination  or  Becobds— 

DUTT. 

Where  defendant.  In  order  to  effectuate  an 
exchange  of  certain  city  lots  for  plaintiff's  prop- 
erty*  mlsiep resented  that  the  lots  were  subject 
t»  spedal  assessment  taxes  not  to  exceed  $200, 
when,  in  fact,  the  special  tax  Hen  amounted  to 
$458.83,  plaintiff  was  entitled  to  rely  on  dfr- 
fendant'i  representation  as  to  the  amount,  and 
was  not  bound  to  examine  the  city  records  to 
ascertain  the  fact 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  {{  10-23;  Dec  Dig.  |  22. •] 


4.  BaoKKBs  (I  ion*)— Noncit  to  BBoim— 

GONBPIBAOT  to  DECKITB  PnifCIPAU 

Where  a  broker  acted  as  agent  for  liotb 
parties  in  an  exchange  of  proi>erty,  and  de- 
fendant stated  to  him  the  true  amoont  of  taies 
on  defendant's  lots,  wfaldi  amount  deifendant 
had  misrepresented  to  plaintiff,  and  requested 
the  agent  not  to  disclose  tbe  fact  to  plaintiff, 
because,  if  he  did,  the  deal  would  not  be  con- 
summated, such  notice  to  the  broker  was  not 
notice  of  the  trne  amount  of  taxes  to  plaintiff, 
imder  the  rule  that,  where  a  third  person  acts 
in  collusion  with  an  agent  to  deirand  bis  prin- 
cipal, the  latter  will  not  l>e  durged  with  notke 
of  any  Informatioo  which  the  a^ttt  receives  in 
the  conrae  of,  or  rriatlve  to,  such  collusive 
transaction. 

I  Ed.  Note.— For  other  casea,  aee  Brokers. 
Cent  Dig.  |  145;  Dec  Dig.  |  105.*] 

5.  Fbaud  (|  CQ*)— False  Bkprfssntatioiis- 

EXCHANOE  DP  PBOPEBTT— VALUX. 

Where  defendant  in  negotiating  an  ex- 
change of  property  with  plaintiff,  misrepresent- 
ed the  amount  of  special  taxes  on  defendant's 
lots,  which  misrepresentations  defendant  de- 
nied when  sued  for  fraud,  evidence  of  the  rela- 
tive value  of  the  two  properties  exchanged  m« 
admissible  as  bearing  on  the  probabilitr  of  the 
trade  as  having  been  made  as  claimed  de- 
fendant 

[Bd.  Note.— For  other  cases,  see  Ftand,  Geat 
Di^  I  48;  Deb  Dig.  S  52.*] 

6.  TkiAL  (S  861*)— Spboial  I^buuov— Dkhul 

— DlSCBSnON. 

St  1608,  8  2868,  as  amended  by  1>ws 
1903,  c  SOO,  I  1,  provides  that  tbe  coort  In 
its  discretion  may,  and  when  either  party,  be- 
fore the  introduction  of  any  testimony  In  his 
behalf,  shall  so  request  shall  direct  the  jury 
to  find  a  spedal  verdict  HelA  that  where,  in 
an  action  for  fraud,  tbe  only  issue  was  as  to 
whether  defendant  bad  falsely  represented  to 
plaintiff  that  the  specisl  taxes  on  his  lot  did 
not  exceed  $200,  and  defendant  did  not  request 
a  special  verdict  nntll  the  doss  of  the  testi- 
mony, it  was  not  an  abuse  of  the  trial  ooort's 
discretion  to  refuse  it 

[Ed.  Note.— For  other  cases,  see  IMsI.  Cent 
Dig.  IS  884-^;  Dec  Dig.  |  Sei.*] 

Ap[)eal  from  Clreult  Court,  HUwankes 
County;  Warren  D.  Tarrant,  Judge. 

Action  by  Louis  Woteshek  against  A.  M. 
Neumann.  Jndgmait  for  plaintiff,  and  de- 
fendant appeals.  AfBrmed. 

Action  to  recover  damages  for  false 
resentatloDS  made  in  a  transaction  resnltlng 
In  the  exchange  of  certain  real  estate  be- 
tween plaintiff  and  defaidant  Tbe  com- 
plaint alleges,  In  substance,  tbat  on  the  29th 
of  Dec^ber,  1910,  the  defendant  and  plain- 
tiff entered  into  an  agreement  whsvby  the 
former,  in  ex<dmnse  for  certain  lands,  agreed 
to  transfer  to  the  latter  certain  lots  sitaated 
in  tbe  dty  of  Milwaukee;  that  tbe  plaintiff 
agreed  to  assume  and  pay  the  taxes  on  said 
lots,  both  general  and  special,  for  the  year 
1010 ;  that  the  defendant,  as  an  inducement 
for  the  exchange  of  properties,  represented, 
stated,  and  warranted  to  the  plainttit  that 
the  only  special  taxes  levied  against  said  lota 
were  such  as  were  levied  for  tlie  grading;  and 
macadamizing  of  Burleigh  street,  which  ad- 
joins them,  and  that  In  no  event  weald  said 
assessment  exceed  the  sum  of  $200;  that 
relying  upon  such  statements  and  representa- 
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tltms  made  by  the  dtfendant  In  regard  to 
sQcta  taxes,  ttae  iilalnttff  altered  Into  an 
agreement  for  the  exchange  and  transfer  of 
the  ^pertles.  The  complaint  further  alleg- 
es that  the  special  tax  levied  against  said 
lots  for  the  grading  and  macadamizing  of 
Bnrlelgh  street  was  not  the  only  special  tax 
levied  against  them,  as  was  stated  and  rep- 
resoited  by  said  defendant,  but,  on  the  con- 
trary, there  were  special  taxes  levied  against 
them  for  the  Improvement  of  Twenty-El^th 
street,  which  fact  the  defendant  well  knew 
or  had  reason  to  know,  of  which  the  plaintiff 
was  Ignorant,  and  which  fact  the  defendant 
fraudulently  concealed  from  the  plaintiff; 
that  the  taxes  on  said  lots  were  not  less  than 
$200,  as  represented  by  the  defendant,  but, 
on  the  contrary,  were  $458.83,  whldi  foct 
defendant  well  knew  or  had  reason  to  know, 
and  of  which  said  plaintiff  was  Ignorant,  and 
which  fact  the  defendant  fraudulwtly  con- 
cealed from  the  plaintiff ;  that  as  the  result 
of  plaintiff's  relying  upon  the  statements  and 
representations  of  defendant,  and  as  a  result 
of  defendant's  fraudulent  concealment  of 
facts  which  induced  plaintiff  to  enter  Into 
the  trade,  the  plaintiff  has  snffwed  a  loss  of 
$26083  damages  and  costs. 

The  answer  of  the  defendant  admitted  the 
ownership  of  the  property  mentioned  in  the 
complaint,  the  making  of  the  agreement,  and 
the  assumption  of  the  general  and  special 
taxes  by  the  plaintiff  for  the  year  1010.  but 
denied  the  allegations  as  to  fraud.  Before 
the  taking  of  any  testimony,  the  defendant 
objected  to  the  admission  of  any  evidence 
under  the  complaint,  for  the  reason  that  It 
did  not  state  facts  sufflcfent  to  constitute  a 
cause  of  action,  which  objection  was  over- 
ruled. The  cause  was  submitted  to  a  jury 
upon  a  general  verdict,  and  they  found  for 
plalntur  In  the  sum  of  $268.83.  The  court 
ordered  judgment  for  plaintiff  for  said 
amount.  The  case  was  tried  originally  in 
the  dvU  court  of  Milwaukee  county.  Upon 
an  appeal  by  the  defendant  from  such  Judg- 
ment to  the  circuit  court  of  Milwaukee  coun- 
ty, the  Judgment  of  the  dvU  court  was  affirm- 
ed, and  the  defendant  appealed  from  suuh 
Judgment  of  afflrmance. 

Frledricb,  Teall  ft  Hackbarth,  of  Milwau- 
kee, for  amtdlant;  W.  B.  Rubin,  of  Mil- 
waukee (Max  SchoetK,  Jr.,  of  Milwaukee, 
of  counsel),  for  respondent. 

VIN7B,  J.  (after  stating  the  facts  as 
above).  [1]  lo  support  of  the  demurrer  ore 
ten  OS,  counsel  for  defendant  argue  that  the 
complaint  Is  Insufficient  because  It  does  not 
all^  all  the  essential  facts  and  elemoita 
necessary  in  cases  of  fraud;  that,  though 
the  complaint  alleges  representations  were 
made  to  the  plaintiff  that  the  defaidant  fraud- 
ulently concealed  the  amount  of  special  tax- 
es, and  that  plaintiff  relied  upon  the  rep- 
resentations made,  yet  it  does  not  allege 
tlut  sactt  representations  or  statements  were 


false  or  untrue.  They  further  a^e  that  the 
complaint  does  not  specify  the  means  or 
method  by  which  the  defendant  made  the  al- 
leged representations  or  concealed  the  facts 
from  plaintiff,  nor  does  it  allege  that  plain- 
tiff was  unable  by  the  use  of  due  diligence  to 
obtain  knowledge  of  the  facts,  nor  that  the 
defendant,  by  the  use  of  any  trick  or  artifice, 
prevented  him  from  obtaining  such  knowl- 
edge or  information,  and  in  support  ot  their 
position  they  cite  Supervisors  of  Kewaunee 
V.  Decker.  30  Wis.  624;  Riley  v.  Riley,  84 
Wis.  372;  Landauer  v.  VIetor,  69  Wis.  434, 
439,  34  N.  W.  229 ;  New  Bank  of  Eau  Olaire 
V.  Kleiner,  112  Wis.  287,  87  N.  W.  1090.  An 
examination  of  those  cases  will  at  once  dis- 
close that  the  allegations  therein  with  refer- 
ence to  what  constituted  the  false  and  fraud- 
ulent representations  were  materially  differ- 
ent from  those  in  the  case  at  bar.  Here  the 
complaint  alleges  that  the  defendant  knew, 
or  had  reason  to  know,  that  the  taxes  on 
his  lots  amounted  to  $458.83.  and  yet  he  rep- 
resented to  plaintiff  that  they  would  not  ex- 
ceed fSOO;  that  plaintiff  relied  upon  such  state- 
ments, and  by  reason  thereof  sustained  dam- 
age in  the  sum  of  $266.83.  Soch  allegattons 
sufficiently  charge  misrepresentation,  falsity, 
scienter,  deception,  and  damage.  Whrai  it 
is  charged  that  a  person  knows  or  ought  to 
know  what  the  fact  is,  and  that  he  makes 
representations  contrary  to  audi  fact,  there 
is  a  sufficient  all^tlon  of  false  representa- 
tions and  of  knowledge  on  his  part  that  they 
are  false,  and  when  It  Is  alleged  that  the 
party  to  whom  they  are  made  relies  upon 
them,  and  by  reason  thereof  sustains  dam- 
age, deception  and  damage  are  sufficiently 
averred.  It  la  not  necessary  in  all  cases  of 
fraud  that  the  deception  suould  have  been 
by  means  of  any  trick  or  artifice.  A  plain, 
unramlshed  ftilsehoood  relative  to  a  mate- 
rial fact  is  often  suffidoit  The  complaint 
states  a  good  cause  of  action.  It  alleges  that 
the  defendant  made  representations  relative 
to  a  qiaterial  fact,  which  were  not  true,  and 
which  were  or  ought  to  have  been  known  by 
the  defendant  at  the  time  they  were  made  to 
be  untrue,  that  the  plaintiff  was  l^orant 
of  their  telstty,  and  believed  them  to  be  true, 
and  that,  acting  In  reliance  thereon,  he  was 
damaged.  Such  allegations  sustain  an  ac- 
tion for  fraud.  Helberg  t.  BMmer,  143  Wis. 
620,  128  N.  W.  439. 

[2]  The  claim  is  made  that  a  motion  for 
nonsuit  should  have  been  granted  on  the 
ground  that  the  fraud  was  not  proven  by 
clear  and  convincing  testimony,  as  the  law 
requires.  Denoyer  v.  First  Nat  Accident 
Co.,  146  Wis.  450,  130  N.  W.  476;  Richards 
V.  MUIard,  146  Wis.  552,  131  N.  W.  365.  A 
careful  perusal  of  the  evidence  shows  that 
there  is  a  direct  conflict  as  to  whether  or 
not  the  defendant  made  the  representations 
claimed  by  the  plaintiff  to  have  been  made. 
;  Plaintiff's  testimony  Is  to  the  effect  that  the 
defendant  ^eclfically  made  such  representa- 
tions.  In  this  be  Is  supported  by  another 
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witness.  Tbe  defmdant  and  some  membera 
of  his  family  wbo  were  present  and  heard 
at  least  a  part  of  the  conversation  deny 
that  the  representations  were  made.  The 
Jury  found  for  the  plalntlflT,  and  we  cannot 
say,  npon  such  state  of  the  evidence,  that 
they  were  not  convinced  of  the  troth  of  their 
finding  by  clear  and  satisfactory  testimony. 

[S]  Defendant  presumed  to  know  that  the 
taxes  on  his  lots  would  not  exceed  $200,  and 
plaintiff  had  a  right  to  rely  upon  bla  positive 
statement  to  that  effect  No  duty  devolved 
upon  him  to  examine  the  city  records  on  the 
subject  In  view  of  the  assertions  made  rela- 
tive thereto  by  the  defendant  Tbere  was 
nothing  suspicious  or  improbable  about  the 
fact  that  the  taxes  would  not  exceed  $200, 
and  defendant  cannot  now  be  heard  to  say 
that  the  plaintiff  should  not  have  believed 
him  when  he  made  the  stat^ent  Jacob- 
sen  V,  Whitely,  138  Wis.  434,  120  N.  W.  285; 
HaU  V.  Bank  of  Baldwin,  143  Wis.  303,  127 
N.  W.  969. 

[4]  There  Is  evidence  tending  to  show  that 
one  Herman  Onettel  acted  as  agmt  for  both 
parties  in  the  exchange  of  the  properties,  and 
that  the  defendant  stated  to  him  the  amount 
of  the  taxes  on  his  lots,  but  requested  him 
not  to  disclose  the  fact  to  the  plaintiff,  for 
tbe  reason  that  if  he  did,  the  deal  would 
not  be  consummated.  It  is  now  (daimed  tbat 
notice  to  Guettel  of  the  amount  of  taxes  was 
notice  to  his  principal,  the  plaintiff.  But  it 
cannot  be  successfully  maintained  that  Guet- 
tel was  plaintiff's  agent  so  far  as  such  in- 
formation was  concerned.  If  the  testimony 
be  tme,  then  plaintiff's  agent  and  defendant 
entered  into  a  conspiracy  to  defraud  plain- 
tiff, and  tbe  mie  is  well  settled  that  where 
a  third  person  acts  in  collusion  with  an 
agent  to  defraud  his  principal,  the  latter  will 
not  be  chargeable  with  notice  of  any  informa- 
tion which  the  ag^t  receives  in  the  course 
of,  and  relative  to,  such  collusive  transac- 
tion, and  It  applies  especially  where  the 
agent  is  requested  not  to  communicate  such 
knowledge  to  his  principal.  Oole  v.  Getzing- 
er,  96  Wis.  659,  71  N.  W.  75 ;  31  Oye.  1596. 

[I]  The  court  received  testimony  aa  to  the 
value  of  the  properties  exchanged.  It  is 
claimed  this  was  error.  The  testimony  was 
introduced  for  tbe  purpose  of  showing  that 
plainjlff's  contention  that  he  assumed  not 
to  exceed  $200  of  taxes  was  correct  The 
relative  value  of  the  two  properties  wonld 
bear  npon  tbe  question  of  the  probability  of 
such  trade  having  been  made  as  claimed  by 
the  defendant  20  Cyc.  145.  It  is  elementary 
that  evidence  of  any  Cact  relevant  to  any 
fact  in  Issue  is  admissible.  Moreover,  in  ac- 
tions for  fraud  great  latitude  in  tbe  intro- 
duction of  evidence  is  allowed.  Kalk  v. 
Fielding,  50  Wis.  339,  344.  7  N.  W.  296. 

[6]  At  the  close  of  the  testimony  the  de- 
fendant requested  the  submission  of  a  special 
verdict  Thte  the  court  refused,  and  it  la 
claimed  that  such  refusal  was  an  abuse  of 


discretion.  Section  2858,  StatB.  (1888>,  mm 
amended  by  section  1,  chapter  390,  Laws  of 
1903,  provides:  "Tbe  court  in  its  discretion, 
may,  and  when  either  party,  before  the  in- 
troduction of  any  testimony  in  his  behalf, 
shall  so  request,  the  court  shall  direct  tbe 
jury  to  find  a  special  verdict"  The  reqn^ 
for  a  special  verdict  not  having  beei  made 
until  the  evidence  was  all  tn,  the  dtfendant 
was  not  entitled  to  it  as  a  matter  of  right 
In  a  case  of  this  kind,  where  ttie  only  Issue 
made  by  tbe  testimony  waa  as  to  whether 
or  not  the  defendant  had  falsely  represented 
to  plaintiff  that  the  taxes  on  his  lots  would 
not  exceed  $200,  there  was  no  abnse  of  dis- 
cretion in  refusing  to  submit  a  special  ver- 
dict The  issue  could  be  aa  (dearly  defined 
and  as  succinctly  placed  before  tiie  ^urj  In 
tbe  form  of  a  general  verdict  ss  In  the  torm 
of  a  special  verdict 

Other  errors  relied  upon  to  reverse  tbe 
Judgment  are  not  deemed  of  sofflident  Im- 
portance to  merit  separata  treatmttit. 

Judgmoit  affirmed. 


UIOHALSKI  V.  CUDAHY  BBOS.  GO. 
(Supreme  Oonrt  of  Wisconsin.   Dec  10,  1912.) 
Mabtbb  ard  SBBTimr  (|  278*)— Action  n» 

iHJUBm  —  BVIIWITCK  —  NsOEJaBIfCIK  OW 

Masteb— DnnBonTK  MAcmNBST. 

Evidence  in  a  servant's  action  for  injuries 
from  an  alleged  defective  packing  of  an  engine, 
so  that  steam  leaked  and  caused  Ihe  piston  to 
descend,  heU  to  show  that  defective  pairing 
could  not  have  caused  the  injury  and  tD  snow  no 
negligence  on  the  part  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Bfaater  and 
Servant  Cent  Dig.  H  9&1,  966-868,  960-^69. 
©71,  972,  977;  Dec  Dig.  |  27&»] 

Appeal  from  Olrcult  Court,  Milwaukee  Coun- 
ty; J.  C.  Ludwig,  Judge. 

Action  by  John  Michalski,  a  minor,  by 
guardian,  against  the  Cudahy  Bros.  Onn- 
pany.  Jndgmrat  for  plaintiff,  and  def^dant 
appeals.  Reversed  and  remanded,  with  di- 
rections to  dismiss  the  complafait  oa  the 
merits. 

This  is  an  action  for  personal  iojnrles. 
The  plaintiff,  a  minor,  not  quite  18  years  of 
age,  suffered  an  aoddent  by  which  he  lost 
parts  of  both  hands  while  putting  in  order  a 
sausage-Btufflng  machine  tn  the  d^endant's 
packing  works  at  Ondahy,  Wis.,  January  IT. 
1910.  He  had ;  been  In  the  defendant's  em- 
ploy about  four  years,  and  he  had  operated 
the  machine  on  which  he  was  injured  about 
a  year  and  a  half.  The  stuffing  machine  is 
a  kind  of  pump  whidi  ejects  the  sausage 
meat  tlirough  faucets  at  the  bottom  Into  tbe 
casingB.  There  is  a  large  can  or  backet  in- 
to which  the  prepared  meat  Is  put,  and 
above  the  can  a  cylinder  or  steam  chest  in 
which  a  piston  moves  up  and  down,  having  a 
plunger  on  the  lower  end  which  Just  fits  Into 
the  can  or  bucket  Juat  menttined,  and  press- 
es down  on  the  meat,  thus  crowding  It  out 
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of  the  f^aced  at  the  bottom  of  tbe  can. 
The  can  tilts  antomaUcally  to  one  side  as 
tbe  plunger  reaches  Its  highest  elevation  In 
order  that  the  meat  may  be  conveniently 
placed  in  It  It  returns  to  the  upright  posi- 
tion as  tbe  plunger  descends.  Tbe  piston 
and  plni^r  are  operated  by  a*  lever  in 
front  of  the  operator,  whldi  he  niores  up 
and  down,  and  whldi  oontrola  a  slide  valve 
by  which  live  steam  at  7B  or  80  pounds 
pressnre  la  let  Into  the  ateam  cheat  either 
abore  or  below  the  piston  bead,  as  it  la  de- 
sired to  lower  or  raise  the  plungw.  This 
lever  may  be  placed  at  the  middle,  in  whl^ 
case  no  steam  enters  either  above  or  below 
tbe  plstooi,  and  tbe  hunger  remains  station- 
ary at  any  point  where  it  is  deelied  to  place 
It.  There  is  no  avtomatlc  disdiaq^  of  ez- 
baust  steam,  nor  can  there  be  any  such  dts- 
-diarge  into  the  exhaust  i^p^  unless  the  lev- 
er is  either  raised  or  lowered  soffldently  to 
■allow  steam  to  enter  onesldeor  the  other  of 
the  steam  ^bsat,  la  whl^  case  an  escape 
Into  the  exhaust  the  other  tide  is  like- 
wtse  opened.  There  can  be  no  entry  of 
steam  Into  either  side  when  the  lever  Is  ex- 
actly at  the  middle  point  The  accident  hap- 
pened tm  Monday,  Just  before  the  closing 
,honr  of  the  factory.  The  plaintiff  had  op- 
erated the  machine  successfully  during  the 
day,  and  had  stopped  It  by  placing  the  lever 
at  tbe  middle  point  in  order  to  wash  the 
machine.  He  also  took  off  and  washed  a 
certain  spring  or  rim  which  was  screwed  on 
to  the  bottom  of  the  plunger  head,  and  which 
fitted  the  Inside  of  the  can.  Having  con- 
'Cluded  the  washing  operations,  he  started  to 
put  the  spring  or  rim  upon  the  plunger  head, 
in  which  operation  he  was  assisted  by  Ed. 
S<Alaeter,  who  worked  by  his  side,  tying 
sausages  as  they  were  stuffed.  He  first  let 
down  the  plunger  head  several  Inches  by  the 
of  the  lever  and  set  the  lever  at  the 
halfway  point,  so  that  no  steam  should  enter 
either  chamber.  The  plunger  head  was  then 
Jost  above  the  top  edge  of  the  can  or  bucket, 
and  perhaps  an  inch  and  a  half  distant  at 
the  farthest  point  The  can  had  not  yet 
returned  entirely  to  Its  upright  position,  and 
hence  the  distance  of  Its  edge  from  the 
plnnger  was  greater  on  one  side  than  the 
other.  The  plaintiff  claims  that  Just  at  this 
Juncture  the  plunger  head  descended  with- 
out warning,  and  without  tbe  touching  of 
tbe  lever  by  any  one.  The  fact  Is  that  in 
•  some  way  the  plunger  h«id  was  caused  to  de- 
scend, and  the  plaintiff's  hands  were  caught 
between  It  and  the  edge  of  the  can,  cutting 
off  a  number  of  fingers  from  each  hand. 

The  plaintiff  claims  that  the  plunger  de- 
scended because  the  steam  leaked  around 
tbe  piston  by  reason  of  d^ectlve  and  worn- 
out  packing,  and  that  the  defendant  was 
negligNit  In  permitting  the  packing  to  be- 
come defective,  and  in  not  warning  liim  of 
the  danger.  The  defendant  denied  that  there 
was  any  defect  In  the  packing,  and  claimed 


that  it  was  a  mechanical  Impoeslblllt?  for  ' 
the  accident  to  have  happened  from  leakage 
of  steam.  The  jury  by  spedal  verdict  found 
negligence  proximately  eansli^  the  Injury 
both  In  the  conditions  of  the  packing  and  In 
the  A,llnre  to  warn,  exculpated  the  plaintiff 
from  contributory  negligence,  and  assessed 
the  plaintiff's  damages  at  $8,600.  Jodgmoit 
for  the  plaintiff  was  rendered  on  the  Ter- 
dict,  and  the  defendant  a^ieals. 

Harper  A  BfcMynn,  of  Milwaukee,  for  ap- 
pellant Barton  ft  Kay,  of  St  Paul,  Minn., 
and  OUckaman,  Gold  ft  Corrlgan,  of  Mil- 
wiTukee,  for  respondent 

WINSLOW,  a  a.  (after  stating  the  facts 
as  above).  Here  is  one  of  the  many  cases 
which  vividly  illustrate  tbe  absolute  necessi- 
ty of  workmen's  compensation  laws,  If  we 
wish  to  approximate  Justice  to  the  working- 
man  In  these  days  of  powerful  machinery 
and  many  operatives.  Perfect  as  the  ma- 
chinery may  be,  there  are  and  probably  must 
ever  be  deadly  perils  dogging  the  footsteps 
of  every  man  who  works  about  It  perils 
which  are  only  awaiting  a  moment's  Inatten- 
tion or  a  thoughtless  move  on  bis  part  to  do 
their  work.  The  plaintiff  here  Is  Just  en- 
tering on  manhood  seriously  maimed,  while 
endeavoring  to  perform  bis  duty  In  tbe  care 
of  his  machine.  He  was  not  willfully  negli- 
gent, and,  at  the  worst,  was  only  guilty  of 
momentary  Inattention  or  thoughtlessness, 
yet  because  we  feel  compelled  to  say  that 
the  evidence  demonstrated  that  leakage  of 
steam  could  not  possibly  have  caused  the  ac- 
cident we  are  obliged  to  deny  him  all  relief. 
It  Is  practically  admitted  in  this  case,  and  if 
It  were  not  admitted  it  is  proven  beyond 
doubt  or  cavil,  that  the  sausage-stuffing  ma- 
chine In  question  was  perfect  In  Its  design 
and  original  construction.  The  steam  cheet 
steam  pipes,  exbaust  pipe,  slide  valve,  lever, 
and  piston  were  admirably  fitted  to  accom- 
plish the  purpose  desired,  namely,  to  operate 
the  plunger  head  downward  into  the  sausage 
can,  and  lift  It  out  again  just  as  rapidly 
and  Just  as  slowly  as  the  operator  wished, 
or  the  necessary  details  of  the  work  requir- 
ed, and  to  halt  the  plunger  at  any  desired 
point  without  danger  of  nnexpected  motion. 
All  this  could  be  done  simply  by  the  proper 
manipulation  of  the  lever,  which  operated 
an  eccentric  controlling  the  slide  valve, 
which,  in  turn,  let  In  or  shut  off  the  supply 
of  steam  to  the  steam  chest  both  above  and 
below  the  piston  head.  By  moving  this  lever 
one  way,  the  slide  valve  let  in  live  steam 
above  the  piston  head,  and  at  the  same  time 
opened  the  exbaust  pipe,  so  that  any  steam 
below  tbe  piston  head  would  at  once  be  dis- 
charged. By  moving  the  lever  the  other 
way,  tbe  aUde  valve  let  In  live  steam  below 
the  piston  head,  and  any  steam  remaining 
above  was  dlscharced  into  tbe  ezhauBt  By 
placing  the  lever  at  the  middle  p(^t  both  the 
oitrances  and  the  exits  of  steam  were  tioa- 
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bd,  and  the  piston  with  Its  plunger  was  stop- 
ped wbererer  It  might  be  at  the  time  with 
live  steam  both  abore  and  below  the  piston 
head.  According  to  the  plaiutlfTs  testimony, 
the  lever  was  at  this  middle  point  before 
and  at  the  time  when  the  plunger  suddenly 
descended  without  warning  and  without  hav- 
ing been  touched  by  himself  or  any  one  else. 
It  had  been  placed  at  that  point  a  tew  min- 
utes before  at  the  close  of  the  day's  stuffing, 
and  Just  before  the  plaintiff  washed  the 
plunger  and  can,  which  be  testifies  was  done 
at  the  end  of  the  day's  work.  It  is  apparent 
that  there  bad  not  been  time  before  the  hap- 
pening of  the  accident  for  any  considerable 
condensation  of  the  steam  in  the  steam  chest 
to  have  taken  place.  It  Is  shown  beyond  dis- 
pute that  the  friction  of  the  piston  head 
against  the  sides  of  the  steam  chest,  together 
with  the  friction  of  the  piston  Itself  on  the 
packing  and  stuffing  box,  where  the  piston 
enters  the  steam  chest.  Is  considerable,  and 
will  not  allow  the  plunger  to  descend  of  Its 
own  weight  nor  unless  overcome  by  a  con- 
siderable weight  attached  to  the  plunger. 

In  Ttew  of  all  these  facts,  it  is  entirely 
certain  that  the  plunger  could  not  descend 
when  the  lever  Is  not  moved  except  by  the 
escape  of  imprisoned  steam  from  below  the 
piston  head,  sufficient  In  amount  so  that  the 
greater  pressure  of  the  Imprisoned  steam 
above  the  piston  bead  would  force  down  the 
piston  and  plunger.  There  was  absfriutely  no 
place  where  such  escape  could  take  place  ex- 
cept around  the  circumference  of  the  piston, 
where  it  enters  the  stuffing  box  at  the  bot- 
tom of  the  steam  chest,  and  here  is  where 
It  Is  claimed  by  the  plalnttfF  that  the  escape 
actually  took  place.  The  plalntUfs  hands 
were  Just  a  few  Inches  beHow  this  place  as 
he  was  at  work  putting  on  the  earing  or  rim 
at  the  time  of  the  aoddent  With  only  the 
layman's  knowledge  of  the  quallttes  of  steam 
and  Us  enormous  ejoitanslon  a>  It  tunis  from 
water  into  steam  (at  76  pounds  pressure  its 
volume  Is  810  tlnus  its  water  volume),  and 
remembering  that  the  steam  In  the  steam 
chest  stood  at  ot  near  76  pounds  pressure  It 
would  seem  vex;  cwtaln  that  an  escape  of 
steam  around  the  piston  sufflcloit  to  cause 
a  soddra  inxD  of  the  piston  head  must  be 
very  la^e,  and  make  it  Imposslhle  for  an  i 
opontlve  to  do  any  work  about  It  ; 

We  are  not  left  to  a  layman's  speculations  I 
on  this  point,  however.   The  very  machine  j 
in  question  was  thoroughly  tested  by  a  com- 1 
petent  and  disinterested  expert  meclianlcal 
engineer  before  the  trial  In  the  most  careful 
and  painstaking  manner.    With  the  steam 
in  the  steam  chest  at  the  nsual  pressure  and 
the  lever  at  the  middle,  he  deliberately  loos- 
ened the  nuts  holding  the  gland  on  the  pis- 
ton rod  stuffing  box  so  as  to  cause  leakage, 


and  cartfnlly  observed  by  cbzonograi^  as 
well  as  by  the  eye,  the  results.  By  the  first 
and  most  inconsiderable  looseolng  of  the 

and  and  stuffing  box  there  was  leakage  of 
hot  water,  but  no  steam.  For  five  minutes 
the  condition  remained  the  same,  but  there 
was  absolutely  no  movement  of  the  piston. 
The  nuts  were  thai  further  loosened,  so 
that  there  was  leakage  of  both  water  and 
steam,  and  the  result  observed  for  another 
five  minutes,  and  still  there  was  no  move- 
ment of  the  piston.  The  nuts  were  then  loos- 
ened so  as  to  permit  leakage  of  boiling  water 
and  steam  so  considerable  in  extent  that  a 
person  could  not  work  about  or  below  the 
steam  diest  without  blistering  bis  hands,  and 
still  there  was  no  motion  downward  of  the 
piston.  The  expert  further  testified  that  had 
he  loosened  the  gland  further,  so  that  tliae 
would  have  been  a  larger  escape  of  water 
and  steam,  he  could  not  have  gotten  bis 
hands  near  it  on  account  of  the  escaping 
steam  and  hot  water. 

So  far  as  all  material  fticts  woe  ooncon- 
ed,  the  tests  were  made  under  conditloos 
identical  with  the  conditions  at  the  time  of 
the  accident  The  fact  that  the  leakage  was 
caused  by  loosening  the  nuts  of  the  gland, 
instead  of  by  defective  packing,  can  make  no 
dUTerence  in  the  volume  of  steam.  It  must 
escape  in  the  same  place  whichever  be  the 
cause,  and  It  the  TOtume  of  steam  escaping 
be  the  same,  the  results  must  be  the  same. 
From  the  tests  so  made  the  expert  testified 
that  It  was  a  mechanical  Impos^rillty  for 
leakage  no  greater  than  that  which  he  pro- 
duced while  making  his  third  test  to  cause 
any  movement  of  the  iflnn^K  bead.  It  is 
unquestionable  under  the  evidence  that  there 
was  no  leakage  even  as  great  as  that  which 
existed  during  the  third  test,  fw  n^tbo:  the 
plaintiff  nor  his  assistant  had  any  dilficulty. 
so  tax  as  steam  or  water  was  concerned,  In 
adjusting  the  spring  Immediately  below  the 
piston.  There  is  nothing  in  the  evidence 
which  In  any  way  throws  doubt  on  the  facts 
testlfled  to  by  the  overt  or  his  ooneluslmis: 
on  the  other  hand,  boHi  his  taelB  and  ctm- 
clusionB  agree  entirely  with  what  oommcai 
sense  and  common  knowledge  of  the  pn^er- 
tles  of  steam  tell  us.  We  are  obliged  to  sty 
that  the  accident  could  not  lutve  happoMd 
from  escaping  steam,  because,  If  steam  had 
escaped  In  suffidoit  quantltleB  to  cause  Oat 
piston  to  descend.  It  would  not  have  beea 
IKWslble  for  the  plaintiff  to  be  working  where 
he  was  working.  Hence  there  Is  no  negli- 
gence proven  on  the  part  of  the  defendant 

This  result  renders  unnecessary  the  con- 
sideration of  any  other  question. 

Judgment  reversed  and  action  remanded, 
with  directions  to  dismiss  the  comidalnt  on 
the  merits. 
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JON2BS  T.  PROVIDIilKCB  WASHINOTON 

INS.  CO.  et  al. 
FBANEEL  t.  AMERICAN  ODNT.  INS.  CO. 
et  aL 

(Supreme  Court  of  Wisconsin.   Dec  10,  1912.) 

AFFUI,  and  EBROB  (I  1106*)— DXCI8IOH— Su- 
FBBINTENDIHO  CoNTBOL— BEHITTina  BBO- 
OBDB  FOB  HEUIITQ  OH  UOTIOH  VOB  NBW 

Tbial. 

The  Supreme  Conrt  may,  by  rlrtae  of  ita 
power  of  superintending  control  over  inferior 
courts,  conferred  by  Ctmst  art  7,  |  3,  remit  the 
record  to  the  trial  court  to  enable  appellant  to 
move  there  for  a  new  trial  on  the  ground  of 
evidence  discovered  elBce  the  taUaf  of  the  ap- 
peal, since  there  Is  no  otiier  adequate  remedy 
for  appellant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4386-4398,  4585;  Dec. 
Dig.  S  1106.*] 

Appeal  from  Circuit  Court,  Waukeaha 
County;  Martin  L.  Lneck,  Judge. 

ActloDB  by  one  Jones  against  the  Prorl- 
dence  Washingt(m  Insurance  Company  and 
another,  and  by  one  Frankel,  assignee,  against 
the  American  Central  Insurance  Company 
and  another.  From  Judgments  for  plaintiffs, 
defendants  appeal.  Motions  to  remit  the  rec- 
ords to  the  trial  conrt  to  enable  appeUants  to 
move  for  new  trials  on  the  ground  of  newly 
discovered  evidence  granted. 

Om  &  Barry,  of  MUwaulcee,  for  ai^tellants. 
CL  E.  Armln,  of  Waukesha,  Wis.,  tot  respond- 
ents. 

WINSLOW,  C.  J.  These  cases  having  come 
here  by  appeal  from  Judgments  In  favor  of 
the  plaintiffs  on  fire  insurance  policies,  mo- 
tions are  now  made  by  the  appellants  to  re- 
mit tbe  records  in  both  cases  to  the  trial 
court  for  a  limited  time,  in  order  that  the 
appellants  may  make  motions  to  set  aside  the 
verdicts  and  Judgment,  and  to  grant  new 
trials  in  tliat  court,  based  on  affidavits  set- 
ting forth  very  fully  the  discovery  of  evi- 
dence since  the  appeals  were  taken,  showing 
tbat  the  insured  buildings  were  destroyed  by 
fire  deliberately  set  by  the  insured  as  the  re- 
sult of  a  conspiracy  to  defraud  the  defendant 
insurance  companies.  The  appellants  resort 
to  tbis  method  of  procuring  a  return  of  tiie 
records  to  the  trial  court.  Instead  of  dismiss- 
ing their  own  appeals,  because  the  Judgments 
against  them  were  rendered  more  than  60 
days  since,  and  they  fear  tliat  If  they  dls- 
mtsa  their  appeals  they  will  incur  the  heavy 
forfeitures  prescribed  by  section  1974,  stats. 
Wis.,  against  any  Insurance  company  which 
continues  to  do  business  without  paying  a 
judgment  against  it,  or  prosecuting  an  appeal 
therefrom  within  60  dayi  after  the  roidltion 
of  the  Judgment. 

Tbe  defendants'  counsel  interposed  no  ob- 
jection to  the  motion — ^in  tact,  he  very  prop- 
erly consented  that  the  order  might  be  made 
at  once— but  as  It  seemed  that  there  ml^t 
be  a  question  of  jurisdiction  Involved  we  took 


time  b^bre  making  the  order  to  coodder  tbat 

subject 

We  do  not  now  decide  whether,  in  case  of 
dismissal  of  the  appeals,  there  could  be  a 
conviction,  under  the  statute  cited,  for  doing 
business  pending  the  hearing  and  decision  of 
the  motion  for  a  new  trial.  If  the  statute  be 
construed  literally,  it  seems  that  there  could 
be;  and,  at  least.  It  Is  dear  that  there  might 
easily  be  troublesome  and  expaudve  ivose- 
cutions  brought  which,  If  successful,  might 
compel  the  paynwt  of  greater  sums  by  way 
of  forfeitures  than  tike  Judgmeits  here  in- 
TOlved.  The  affidavits  filed  make  a  strong 
prima  fade  case  for  a  new  trial,  and  dearly 
the  defendants  oai^t,  If  possible,  to  be  given 
tbe  privilege  of  makbig  tb^  motions  In  tbe 
trial  Qonrt  wltbont  incurring  tbe  risk  of  los- 
ing more  than  they  conid  possibly  gain. 
Tbese  considerations  iave  led  ns  to  carefoUy 
examine  tilie  aaestlon  i^ether,  after  an  ap- 
peal baa  bem  takoi  from  a  final  judgmut 
and  the  record  transmitted  to  this  court,  the 
trial  conrt  baa  Jariadl^lon  to  nutke  any  or- 
der in  tbe  cause  which  may  affect  tbe  Judg- 
ment, even  If  this  conrt  transmits  tbe  record 
to  tbe  trial  conrt,  so  tbat  the  same  is  Bbyat- 
cally  present  when  the  (wder  la  mada  Tbla 
court  has  frequently  remitted  the  record  to 
the  trial  court  after  an  appeal  has  bean  duly 
taken.  In  order  that  the  court  below  might 
on  motion,  correct  tbe  bill  of  exertions,  or 
make  other  mlnw  Irat  neceasary  addltlcms  to 
the  record ;  and  this  conrt  baa  tar  yean  rec- 
ognized sub  sUentio  the  power  of  tbe  trial 
court,  after  tbe  aweal  baa  been  dnly  tatei 
and  the  record  sent  here,  to  make  an  entire 
bill  of  exceptions  and  transmit  tiie  aame  to 
this  court  by  snpplraiental  retom. 

These  matters,  however,  may  be  well  con- 
sidered as  merely  incidental  or  subsidiary 
proceedings  and,  pertiaps,  of  a  different  na- 
ture from  the  order 'which  is  desired  in  the 
present  case,  namely,  an  order  by  which  the 
judgment  appealed  from  will  be  set  aside, 
and  the  subject-matter  of  the  appeal  practi- 
cally taken  from  the  hands  of  this  court  after 
it  has  acquired  full  Jurisdiction  of  the  cose, 
and  that,  too,  by  an  inferior  conrt 

Tbe  exact  question  here  presented  has  not 
been  met  before,  so  far  as  our  investigation 
shows.  It  has  been  said  by  this  court  that 
'*the  appeal  removes  the  subject-matter,  and 
all  matters  connected  therewith,  to  tills  court, 
and  Is  henceforth  within  its  control"  (Water- 
man V.  Baymond,  6  Wis.  16(9;  also  that  "this 
conrt  *  •  •  cannot  recognize  the  right  of 
the  lower  court  to  dispose  of  cases  tbat  luve 
been  removed  to  this  court  In  the  way  point- 
ed out  by  statute"  (Congregation,  etc.,  v.  Hell- 
stem,  105  Wis.  632,  81  N.  W.  988),  and  that 
"both  courts  cannot  have  Jurisdiction  over 
the  cause."  Ott  v.  Boring,  131  Wis.  472-487, 
111  N.  W.  833  (11  Ann.  Cas.  857). 

While  none  of  the  cases  dted  attempt  to 
pass  antboritaUvely  upon  tiie  oneation  btfore 
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OB,  the  Implication  Is  quite  clear  that  this 
court  has  acted  generally  upon  the  assump- 
tion that  after  jurlBdlctlon  had  been  fully  ob- 
tained here  by  appeal  from  a  final  judgment 
the  trial  court  could  not  take  any  action  af- 
fecting In  any  way  that  Judgment  or  the  ex- 
clusive power  of  this  court  to  deal  therewith. 
We  see  no  necessity  for  questioning  that  prop- 
osition In  this  case.  Here  the  trial  court  has 
not  attempted  to  take  any  action  In  the  case, 
but  application  la  made  to  this  court  for  an 
order  transmitting  the  records  to  the  trial 
court,  and  directing  that  court  to  hear  and 
decide  a  motion  for  new  trial;  no  other  court 
having  power  to  para  upon  such  a  motion,  and 
a  Bufflcieut  showing  of  diligence  havtog  been 
made  to  excuse  the  delay. 

If  this  court  has  power  to  make  such  an 
order,  it  seems  that  it  must  be  by  Tlrtue  of 
the  ooDBtitutional  grant  of  "a  general  super- 
intending control  over  all  inferior  courts.*' 
Article  7,  I  3,  Ck)n8tltutlon  Wis.  This  juris- 
diction has  been  called  "high  and  transcend- 
ent" and  said  to  be  as  "tnxtad  a»  the  exigency 
of  the  case  demands.**  State  ex  rel.  Bank  t. 
Johnson,  108  W1&  581,  70  M.  W.  lOSl,  61  L. 
R.  A.  S3.  It  is  ordinarllT  used  to  compel  in- 
ferior oonrts  to  take  action  within  tb^  pow- 
ers, or  to  prevent  them  from  taking  action 
outside  of  tb^  powers,  wh&e  Uiere  is  no 
otbw  adequate  ranedy,  the  exigmcy  grave, 
and  the  ajqillcatlon  prompt  It  was  elearly 
given  to  this  coiurt  with  the  intaition  of 
thoreby  clothing  the  court  with  the  most 
ample  poww  to  do  josUce  in  every  contro- 
vert whii^  might  legltlmatdy  be  broogbt 
before  It  When  Uie  propor  showing  Is  made, 
no  reason  is  perceived  why  it  nuy  not  prop- 
erly be  need  in  aid  of  the  appellate  power 
when,  wittaoat  its  use,  a  serious  miscarriage 
of  justice  may  probably  oocnr,  as  in  the  pres- 
ent case. 

If  it  be  said  that  this  is  an  attempt  by  this 
court  to  confer  jurisdiction  upon  the  circuit 
court  when  it  has  none  by  law,  the  reply  Is 
that,  notwithstanding  the  positive  language 
used  in  the  cases  cited,  it  has  been  recogniz- 
ed for  many  years  that  there  is  a  qualified 
jurisdiction  after  appeal  still  remaining  in 
the  circuit  court,  wht<^  may  be  called  into 
activity  by  permission  of  this  court  It  may 
be  said  further  that  nowhere  do  the  appeal 
statutes  say  expressly  or  by  fair  implication 
that  the  trial  court  oitirely  loses  Jurisdiction 
of  an  action  after  appeal.  The  implications 
are  rather  the  other  way.  An  ai^>eal  is  fully 
perfected  by  the  giving  of  the  notice  and  bond 
for  costs;  but  further  proceedings  are  not 
stayed  In  the  trial  court,  unless  an  under- 
taking to  stay  them  be  given.  Bven  when 
this  last-named  undertaking  is  given,  the  ef- 
fect is  to  stay  action  on  the  judgment  or  or- 
der appealed  from;  and  the  court  is  at  lib- 
erty to  proceed  "upon  any  other  matter  In- 
cluded in  the  action  not  affected  by"  such 
Judgment  or  order.   Wis.  Stats.  I  3066.  So 


It  Is  clear  that  Jurisdiction,  in  a  qoaUfled 
sense  at  least,  remains  in  the  trial  court,  sub- 
ject to  the  stay  of  proceedings  imposed  in  aid 
of  the  appeal.  While  the  question  is  not  tree 
from  difficulty,  we  reach  the  conclusion  that 
in  a  serious  exigency  like  the  present,  where 
Justice  seems  to  require  It,  and  no  other  rem- 
edy is  adequate,  this  court  may  properly,  by 
virtue  of  its  power  of  superintending  con- 
trol over  inferior  courts,  suspend  the  opera- 
tion of  the  stay  in  the  likferlor  court  for  the 
time  being,  and  authorize  a  motion  for  new 
trial  to  be  made  and  decided,  even  thou^  the 
result  may  be  to  set  aside  the  judgment  ap- 
pealed  from. 
The  motions  are  granted. 


STATE  V.  CITY  AND  COUNTT  OP  MIL- 
WAUKER 

(Supreme  Court  of  Wisconsin.   Dec  10,  1912.} 

1.  Limitation  of  Acnons  (|  II*)— Appucx- 
noir  TO  Statb. 

Under  St  1808,  i  4229,  providing  that  the 
limitations  prescrttied  shall  apply  to  sctloiiB  by 
the  state,  and  its  amendment  (Laws  1905,  c. 
1),  fixiDg  a  six-year  limitation  for  tbe  recoTery 
of  a  penal^  accruing  to  tbe  state,  tbe  right 
of  the  state  to  recover  fines  collected  by  mn- 
nicipalities  and  belonging  to  the  school  fund 
may  be  barred  by  limitations. 

Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  35-39 ;  Dec  Dig.  { 

2.  LnaTATioiT  or  Aotiohs  (i  4*)— Apfuca- 
TioN  TO  Staiv— School  fund— OoHsnru- 
inoiTAL  Law. 

Const  art  10,  |  2,  providing  that  moneys 
derived  by  the  state  from  fines  shall  be  set 
apart  as  a  school  fund  to  be  exclusively  ap- 
plied to  school  purposes,  does  not  prolubit  the 
Legislature  from  applymg  limitation  statutes 
to  bar  recovery  by  the  state  of  the  proceeds  of 
fines  collected  by  municipalities. 

[EH.  Note.— For  other  cases,  see  Limitation 
of^  Actions,  Cent  Dig.  ||  10,  11;  Dec  l>ig.  | 

8.  LiHiTATiON  or  AcnONB  ({  102*>— Appuoa- 

TioN  or  Statute— Tedstee. 

The  rule  that  limitations  do  not  nm 
against  the  trastee  of  an  express  trust  applies 
only  in  equitable  actions  twtween  the  trastee 
and  the  cestnis  que  troBteat  and  does  not  ap- 
ply to  an  action  by  the  state,  as  trustee  of  tb« 
acfaool  fund,  against  municipalitieB  for  the  pro- 
ceeds of  fines  collected. 

[Ed.  Note.— For  otb»  cases,  see  Umitatira 
ofActions,  Gent  Dig.  »  4^^106:  Dm.  Dig.  f 

4.  LnOTATiON  OF  Actions  (§  II*)— Applica- 
tion OF  Statutb— Tbustee. 

St  1898,  f  4229,  making  the  Umltatio&s 
prescribed  by  statute  applicable  to  tiie  stated 
applies  where  tbe  state  sues  as  trustee  of  tbe 
school  fund,  as  well  as  where  it  seeks  to  en- 
force demands  in  its  proprietary  capacity. 

[Eld.  Note. — For  other  cases,  see  Limitatioa 
of^  Actions,  Cent  Dig.  H  SS-«»:  Dec  Dig.  f 

Appeal  from  Circuit  Court  Milwaukee 
County;  P.  C.  Eschweiler,  Judge. 

Action  by  the  State  of  Wisconsin  against 
the  City  and  County  of  Milwaukee.  Frooa 
an  order  oTermling  plalntlfTs  demurrers  to 
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those  parts  of  defendants'  answers  settlDg 
up  the  statutes  ot  limitation,  plaintiff  ap- 
peals. Afflimed. 

The  atate  ae^  In  ttala  acOon  to  recover 
certain  mon^s,  *tbe  dear  proceeda  of  all 
fines  collected  *  *  *  for  ai^  breach  ot 
the  penal  laws'*  In  Bfllwaukee  county  be- 
tween Jannary  1«  18B0,  and  Jannatr  1.  1909. 
It  Is  alleged  Qiat  the  defendants  were  l^l- 
ly  bonnd  to  pay  these  moneys  to  the  state 
wlthont  demand,  but  that  the  defendants 
have  used  these  moneys  In  iwrtnmlng  their 
legitimate  mnnidpal  functions.  Interest  Is 
also  demanded  on  the  various  sums  from 
the  dates  when  It  la  alleged  they  became  due 
to  the  Btate.  Attached  to  the  complaint  is 
an  itemlaed  statement  of  the  mon^s  all^d 
to  be  dne  the  atate^  The  answers  of  the  de- 
fendants  doiy  the  allegations  of  the  com- 
plaint, and  set  up  various  statutes  of  limi- 
tation In  bar  of  the  right  of  the  state  to 
recover  certain  of  these  moneys.  The  state 
interposed  demorrera  to  those  parte  of  the 
answors  setttog  the  statntes  cf  limita- 
tion. This  is  an  appeal  from  the  order  of 
the  court  overruling  the  dsmnrren,  In  so 
far  as  the  atatntee  of  Umltatbu  pleaded  by 
the  defmdants  affect  sums  of  money  ac- 
cruing to  the  stato  prim  to  February  1, 1899. 

L.  H.  Bancroft,  Atty.  Gen.,  and  Bussell 
Jackson,  of  Madison,  for  the  State.  Daniel 
W.  Hoan,  City  Atty.,  W.  H.  Timlin,  Jr.,  First 
Aast  aty  Atty.,  W.  C.  Zabel,  Dlst  Atty., 
and  W.  L.  Tibbs,  Asst  Dlst  Atty..  all  of 
MUwaukee,  for  respondents. 

SIEBECKER,  J.  (after  stating  the  facta 
as  above).  On  the  former  appeal  of  this  ac- 
tion, it  was  determined  that  the  state  may 
maintain  an  action  against  the  county  and 
city  for  moneys  received  by  them,  to  the 
use  of  the  state,  as  the  clear  proceeds  of 
finee  collected,  If  th^  have  retained  such 
moneys,  and  have  applied  and  need  the  same 
for  legitimate  municipal  purposes.  State  v. 
MUwaukee,  148  Wis.  181,  129  N.  W.  1101, 
Ann.  Gas.  1912A,  1212.  The  present  com- 
plaint alleges  facts  BuffidaLt  to  coAstitnts 
such  a  cause  of  action. 

[1  ]  The  defendants  respectively  allege  that 
recovery  Is  barred  by  the  statutes  of  limi- 
tation, and  set  forth  various  limitation  stat- 
utes as  api^icable  to  the  case.  The  trial 
court  held  that  the  alleged  causes  of  action 
are  barred  by  the  limitation  statutes  as  to 
all  sums  of  money  that  accrued  prior  to 
February  1,  1^,  and  ordered  that  the  de- 
murrers to  the  answers  be  overruled  as  to 
all  claims  for  sums  due  prior  to  that  date. 
It  is  the  dalm  of  the  state  that  this  ruling 
of  the  trial  court  is  erroneous,  for  the  rea- 
son that  none  of  the  limitation  statutes 
were  Intended  to  apply  to  an  action  by  the 
state  for  the  recovery  of  moneys  for  the 
benefit  of  the  school  fund,  and  that  If  it 
should  be  held  that  the  Legislature  did  in- 
tend to  so  bar  recovery  In  an  action  of  this 


nature  the  statute  is  Invalid,  because  it 
contravenes  the  provisions  of  the  Constitu- 
tion creating  the  sdiool  fund. 

[2]  SecUon  4229,  Stats.,  provides:  'The 
limitations  prescribed  In  this  chapter  shall 
apply  to  actions  brought  in  the  name  of  the 
state  or  for  its  benefit  in  the  same  manner 
as  to  actions  by  private  parties."  By  amend- 
ment of  this  section  (chapter  1,  Laws  of 
1905),  a  six-year  limitation  Is  prescribed  for 
bringing  actions  for  the  recovery  of  "a  pen- 
alty or  forfeiture  accruing  wholly  or  in  part 
to  the  state,"  and  the  satpe  limitation  is 
prescribed  for  certain  actions  or  proceedings 
"for  the  forfeiture  of  the  rights,  privileges 
and  franchises  of  any  railroad  company 
•  •  •  within  the  states"  "Any  other  ac- 
tion in  favor  of  the  state,  whether  created 
by  statute  or  otherwise,  must  be  commenced 
within  ten  years  after  the  cause  of  action 
therefor  has  accrued."  The  significance  and 
scope  of  these  statutes  were  fully  considered 
and  the  former  adjudications  on  the  subject 
In  this  court  reviewed  in  the  case  of  State  v. 
Chicago  &  N.  W.  B.  Co.,  132  Wis.  345,  112 
N.  W.  S16,  and  it  was  held  that  the  provi- 
sions of  the  statute  were  plainly  Intended 
to  apply  to  the  state  In  the  same  manner  as 
to  private  parties.  From  the  construction 
of  these  statutes  there  adbered  to  and  ap- 
plied, it  is  clear  that  they  embrace  the  in- 
stant case,  unless  appellant's  claim  that  the 
provisions  of  section  2,  art  10,  of  the  Con- 
stitution of  this  state,  renders  them  inap- 
plicable to  this  class  of  actions  is  sustained. 

Under  this  section  of  the  Constitution,  all 
moneys  derived  by  the  state  from  the  various 
sources  therein  specified  "shall  be  set  apart 
as  a  separate  fund  to  be  called  'the  school 
fund,*  the  interest  of  which  and  all  other 
revenues  derived  from  the  school  lands  stiall 
be  exclusively  applied  to  the  following  ob- 
jects, to  wit:  1.  To  the  support  and  main- 
tenance of  common  schools  in  each  school 
district  and  the  purchase  of  suitable  libra- 
ries and  apparatus  therefor.  2.  The  residue 
shall  be  appropriated  to  the  support  and 
maintenance  of  academies  and  normal 
schools,  and  suitable  libraries  and  appara- 
tus therefor." 

All  sums  of  money  realized  as  "the  clear 
proceeds  of  all  fines  collected  In  the  several 
counties  for  any  breach  of  the  praal  laws" 
are  to  be  paid  to  the  state  and  become  part 
of  this  school  fund.  To  accomplish  this  end 
In  the  city  of  Milwaukee,  provision  is  made 
by  section  2615,  Stats.,  which  requires  the 
Milwaukee  city  clerk  to  account  for  and  pay 
to  the  county  treasurer  annually  all  fines 
and  penalties  collected  in  criminal  cases; 
and  the  county  treasurer,  pursuant  to  sec- 
tion 715,  Stata.,  Is  required,  at  the  time  he 
pays  the  state  tax,  to  turn  such  money  over 
to  the  state  treasurer,  less  the  amount  due 
him  thereof  as  legal  fees.  It  is  urged  on  be- 
half of  the  state  that  "the  school  fund  is  a 
trust  fund,  and  Is  placed  by  the  Constitution 
beyond  the  power  of  the  Legislature  to  divert 
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it  to  any  other  use  tban  tlie  support  of  the 
schools  of  the  state"  (State  ex  rel.  t.  Crm- 
nlngham,  88  Wis.  81,  67  N.  W.  U19,  69  N. 
W.  603),  and  that  a  statute  barring  recover? 
of  the  clear  proceeds  of  flnea  and  penalties 
collected  in  criminal  cases  by  municipalities 
Is  an  indirect  diversion  of  sncb  money  from 
the  school  fund,  such  as  is  not  permitted  by 
the  constitutional  provision  creating  the  fond. 
The  context  of  the  constitutional  provision 
contains  no  express  prohibition  on  the  power 
of  the  Legislature  to  enact  laws  In  respect  to 
it;  and  therefore  It  Is  to  be  presumed  that 
it  was  Intended  that  the  Legislature  was  to 
exercise  Its  legislative  power  as  to  .tills  fund 
In  all  ways  In  which  it  is  appropriatdy  em- 
powered to  prescribe  regulations  for  the  pro- 
tection and  enforcem^t  of  rights  prataining 
to  matters  of  like  nature.  Ttiis  proposition 
the  Attorney  General  concedes,  but  claims 
that  the  relation  of  the  state  to  Uiis  fund  Is 
that  of  a  trustee  of  an  express  trust,  and 
that  the  constitutional  provision  creating  it 
<'Iearly  Implies  that  any  statute  which  limits 
the  state  in  enforcing  the  collection  of  mon- 
eys for  the  benefit  of  such  fund  constitutes, 
In  effect,  a  regulation  by  which  money  be- 
comes diverted  therefrom.  But  we  discover 
nothing  In  the  nature  of  the  right  to  such 
moneys  for  the  braefit  of  this  fond  dltTerent 
from  the  rights  the  state  lias  to  moneys  due 
it  for  other  purposes,  wherein,  as  we  tiave 
pointed  out,  the  state  has  by  legislative  ac- 
tion voluntarily  submitted  itself  to  the  limi- 
tation statutes  as  th^  apply  to  private  In- 
dividuals. We  perceive  nothing  in  the  pro- 
visions of  the  Constitution  tliat  prohibits  the 
Legislature  from  aK>lying  limitation  statutes 
to  bar  recovery  by  the  state  of  moneys  for 
the  benefit  of  this  fund. 

[3]  It  Is  claimed,  furthermore,  that  the 
statutes  of  limitation  do  not  apply  to  the  de- 
mand In  this  cause,  because  the  state  is  act- 
ing In  the  capacity  of  a  trustee  of  an  ex- 
press trust  as  to  this  fund.  The  principle 
thus  Invoked  applies  only  in  eQuitable  ac- 
tions between  the  trustees  of  an  express 
trust  and  the  cestuie  que  trustent,  which  Is 
not  the  case  here.  This  Is  an  action  for  a 
money  demand  by  the  state,  the  trustee,  for 
the  benefit  of  this  fund,  against  a  third 
party;  and  hence  Is  not  within  the  exception 
contended  for  by  the  state.  Howell  v.  How- 
ell, 16  Wis.  56 ;  Boyd  v.  Mutual  Fire  Ass'n, 
116  Wis.  155,  90  N.  W,  1086,  94  N.  W.  171, 
«1  L.  K.  A.  918.  96  Am.  St  Rep.  948;  Wil- 
liams V.  WUlfams.  82  Wis.  398,  62  N.  W.  429 ; 
Wood  on  Limitations,  S  200. 

[<]  The  contention  that  the  provisions  of 
section  4229,  Stats.,  making  the  limitations 
prescribed  by  statute,  within  which  actions 
must  be  commenced  after  the  cause  of  action 
accrues,  applicable  to  the  state,  apply  only 
to  actions  wherein  It  seeks  to  enforce  de- 
mands in  its  proprietary  capacity  is  not  well 
founded,  and  Is  repudiated  by  the  decision 
of  this  conrt  The  subject  was  Involved  in 


State  T.  Railway  Co.,  snpra,  and  It  was  there 
hdd  that  the  limitation  statutes  applied  to 
a  cause  of  action  for  unpaid  license  money 
dne  from  the  railroad  in  Ilea  of  taxes.  That 
was  ctftalnly  a  demand  due  the  state  in  Its 
governmental  functUm,  and  not  in  its  pro- 
prietary capacity,  but  it  was  there  considered 
that  the  limitation  statutes  were  applicable 
to  such  a  dentand ;  and  we  find  no  good  rea- 
son for  d^iartlng  from  the  mUng  In  thst 
case.  A  ruling  to  the  same  efTect  was  made 
by  the  Suprone  Court  of  Minnesota.  In  tlw 
case  of  City  of  St  Paul  v.  Chicago,  Milwau- 
kee &  St  Paul  By.  Co.,  4fi  Minn.  387,  48  N. 
W.  17;  the  court  declaring  that  the  reasons 
for  applying  the  limitation  statutes  to  the 
state  existed  "with  equal  force  when  brought 
to  assert  what  la  denominated  a  ^movex^ga 
right'  *  *  *  as  wh<ra  brought  to  aanort  a 
right  sadi  as  a  private  pwson  may  possess." 

The  cases  decided  by  tlie  Indiana  court  are 
not  applicable  here.  Tben  the  cwistltatioD- 
al  provisions  creating  the  school  fund  pro- 
vide that  the  iwrtlon  of  the  fund  Iield  by  a 
county  shall  be  held  by  it  in  the  capacity  of 
an  stress  trustee ;  and  hence  a  suit  against 
it  by  the  state,  as  beneficiary  of  the  trust  fund, 
exempted  the  cause  of  action  from  the  limita- 
tion statute,  upon  the  ground  that  the  trus- 
tee of  an  express  trust  cannot  Interpose  the 
defense  of  the  statute  of  limitations  in  sudi 
an  action. 

We  are  persuaded  that  the  trial  court 
ruled  correctly  that  the  demurrers  must  be 
overruled  as  to  all  the  donands  spedfled  In 
the  order. 

The  order  appealed  from  is  affirmed. 

TIMUN,  J.,  took  no  part 


MEYER  T.  MENOMINEE  &  MARINETTH 
LIGHT  &  TRACTION  GO. 

(Supreme  Court  of  Wisconsin.   Dee.  10, 1912.) 

1.  Elbctuoitt  (i  16*)  — iKJuBin  Inomyr 
to  paodcctioh  ako  use  —  lacbitbeis  utd 

Invitees. 

Where  an  electric  light  company,  whMf 
wires  were  strung  leas  than  two  feet  alrave  a 
lumber  pile,  knew  that  boys  were  accastomed 
to  be  on  such  lumber  piles.  It  waa  bound  to 
anticipate  that  injuir  might  reaolt  in  conae- 
quence  of  the  locatfou  and  eondldon  of  tlM 
wires  and  to  use  due  care  in  the  managemetit 
of  its  poles,  wires,  and  current,  to  protect  chil- 
dren and  others,  who  might  be  expected  to  be 
there,  from  Injury. 

[Ed.  Note.— For  other  cases,  see  Baactridly. 
Cent  Dig.  I  0;  Dec  Dig.  1  la*] 

2.  Blbotbioitt  (f  19*)— Aonons  mm  Ixjn- 
BZBB— WfexoHX  AND  BuvnoxEicor  Or  Sn> 

DBNCE. 

Where  the  evidence  showed  that  for  manr 
years  before  an  accident,  children  were  accus- 
tomed to  play  about  a  lumber  yard  and  on  the 
piles  of  lumber,  it  was  sufficient  to  warrant  a 
finding  that  an  electric  li^t  company,  whose 
wires  were  strung  less  than  two  feet  above  a 
lumber  pile,  knew  or  aboold  have  known  that 
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ehUdren  were  likely  to  be  od  the  lumber  pile 
aod  be  injured  by  contact  with  the  wires. 

[Ed.  Note.— For  other  cases,  see  Eleotridty, 
Cent.  Die  i  U :  Dec  E^c  1  19.*] 

8.  Blsotricxtt  (I  19*)— AcnoKS  »b  Ihju- 
BiES  — Weight  and  SmmcisHOT  or  Evi- 
dence. 

Id  an  action  against  an  electric  light  com- 
pany whose  wires  were  strung  less  than  two 
feet  above  a  lumber  pile  on  which  children 
were  accoatomed  to  play,  evidence  held  suffi- 
cient to  mrrant  the  Jury  In  finding  that  de- 
fendant was  negligent 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  U;  Doc  Dig.  |  19.*] 

Appeal  from  Circuit  Conrt,  Marinette  Coun- 
ty; Samuel  D.  Hastings,  Judge. 

Action  by  Beglna  Meyer,  special  adminis- 
tratrix of  Francis  Meyer,  against  the  Me- 
nominee &  Marinette  light  &  Traction  Com- 
pany. Judgment  for  plaintiff  and  defendant 
appeals.  AfOrmed. 

Tills  action  WBslnoo^ttoTecoTerdamagw 
for  the  death  of  a  tx^  abont  14  yean  of  age 
who  came  in  contact  with  the  highly  charged 
wires  of  the  defendant  The  accident  occur- 
red on  what  is  known  as  Hamilton  &  Merry- 
man  Company  Island  tn  the  dty  ot  Mari- 
nette where  the  Bepnbllc  Lumber  Company 
as  lessee  was  oigsged  In  the  lumber  bnstness. 
The  defendant's  wires  extended  across  a 
lumber  idl«  wbm  the  boy  was  at  the  time 
he  came  In  contact  with  the  wires. 

The  necUgence  ^rged,  in  sidwtance  Is 
tbat  the  defendant  disregarded  Its  dnttes  in 
many  respects,  and*  among  others,  that  It 
negligently  erected  poles  and  strong  electric 
wires  upon  poles  which  were  so  short  that 
the  electric  wires  carrying  high  TOltage  and 
deadly  and  dangerous  electric  currents  were 
bat  28  feet  3  Inches  above  the  ground  at 
the  point  where  the  same  passed  over  the 
lumber  pile  In  question,  and  failed  and  neg- 
lected to  inspect  said  wires,  poles,  and  f&steu- 
ings,  and  failed  to  keep  the  wires,  poles,  and 
fastenings  in  repair,  and  negligently  and 
carelessly  permitted  the  wires  to  become  slack 
and  sag  down,  and  permitted  the  insulation 
on  said  wires  to  become  rotten  and  worn  off, 
and  suffered  said  wires  to  become  so  slack 
and  so  sagged  down  as  to  be  but  1  foot  9 
inches  above  the  top  of  the  lumber  pile  in 
Question;  that  said  poles  were  set  169  feet 
aj>art  at  the  place  in  question;  tbat  the  poles 
by  the  exercise  of  ordinary  care  could  have 
been  erected  so  that  the  wires  would  have  re- 
mained at  least  7  feet  or  more  above  the 
top  of  the  lumber  pile. 

The  Jury  returned  the  following  verdict: 

"First  question:  Was  said  Francis  Meyer, 
deceased,  killed  by  a  shock  received  from 
one  of  the  defendant's  electric  light  wires, 
which  he  took  hold  of  while  on  the  top  of  a 
lumber  pile?   Answer:  Tes  (by  court). 

"Second  auction:  Was  said  wire,  as  then 
cbarged,  placed,  and  strung,  dangerous  to 
cbUdren  beHug  on  top  ot  said  pile?  Answw: 


'TThlrd  question:  Was  said  defendant  neg- 
ligent in  using  said  wire  so  charged,  placed, 
and  strung  at  the  time  and  place  of  the  death 
of  said  deceased?  Answer:  Yes. 

"Fourth  question:  Ought  the  defmdant  In 
the  exercise  of  ordinary  care  to  have  rea- 
sonably anticipated  that  by  using  said  wire, 
so  charged,  placed,  and  strung,  some  child 
would  be  Injured  thereby?  Answer:  Tea. 

"Slfth  aoestton:  If  yon  shonld  an- 
I  wwa  the  secrad  question,  'No,'  then  ai^ 
^  swer  this:  Was  said  death  caused  by 
any  defect  In  the  condition  of  the  In- 
S'j  snlatlon  of  said  wire,  at  tbe  lOaoe 
1^  whwe  the  deceased  took  hold  of  It? 
a  0  Answer: 

gS       "Sixth  question:   If  yon  shonld  an- 

tl    swer  the  fifth  question,  'Tes,'  then  an- 
V    awer  this:   Was  tiie  d^ndant  negll- 
g%    gent  In  mring  said  wire  at  that  jAaoe 
^1    wltli  socb  defectlTe  Insulation  T  An- 

1  *  Bwer; 

"Sevmth  question:    If  yon  should 
answer  the  ^th  question,  'To,'  thea 
I    answer  this:   Ought  the  d^eudant  in 

2  9  ttu  exercise  of  ordinary  care  to  have 
9«  reasonably  anticipated  that  by  using 
1 1  said  wire  with  such  defective  insula- 
1^  tlon  it  would  cause  some  dilld  to  be 
^      Injured  thw^T  Answer: 

"El^tti  questlcni:  Was  said  deceased.  Frau- 
ds Meyer,  guilty  of  any  want  of  ordinary 
care  which  contributed  to  his  injury  and 
death?  Answer:  No. 

"Ninth  question:  Was  Joseph  Meyer,  the 
fatbar  ot  said  deceased,  guilty  <MC  any  want 
of  ordinary  care  whU^  contributed  to  the 
Injury  and  death  of  said  Frauds  Meyer? 
Answer:  No. 

"TSnth  qnestlra;  Was  the  mother  oC  said 
Frauds  Meyer,  deceased,  snllty  of  any  want 
of  ordinary  care,  which  contributed  to  the  In- 
Jury  and  death  of  said  Francis?  Answer:  No. 

"Bleraith  quesOcm:  At  what  amount  do 
yon  assess  the  damage  of  the  plaintiff  father 
and  mothw  resulting  from  the  death  of  their 
said  sni,  Francis?  Answw:  91,600.'^ 

The  usual  motions  were  made  by  the  de- 
fendant to  change  the  answws  of  the  jury 
to  qnestlons  in  the  special  verdict  for  Judg- 
ment upon  the  verdict  as  dialled,  and  ft>r 
new  trial,  whteh  were  denied,  and  Judgmmt 
entered  for  the  plaintiff  upon  the  verdict, 
and  the  defotdant  appealed. 

E.  W.  Miller,  of  Marinette  (F.  J.  Trudell, 
of  Menominee,  of  counsel),  for  appdlant  E. 
O.  Eastman,  ot  Marinette,  for  respondoit 

EEBWIN,  J.  (after  stating  the  facts  as 
above).  The  only  question  presented  on  this 
appeal  Is  whether  there  is  suffldent  evidence 
to  support  the  verdict  It  was  established 
upon  the  trial  that  the  Hamilton  &  Merry- 
man  Company  and  the  Republic  Lumber 
Company,  its  lessee,  had  fi>r  many  years  cap- 
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ried  on  a  aawmlU  and  Inmber  manufactorlng 
InudnesB  on  wbat  la  known  aa  Hamilton  ft 
Menyman  Cbmpany  Island,  In  the  dtr  of 
Marinette:  that  tramways  were  constructed 
leading  from  the  sawmill  to  distant  por* 
tlons  of  the  lumber  yard  upon  which  lum- 
ber was  hanled  and  placed  in  idles  adja- 
cent to  said  tramways;  that  afOd  tram- 
ways were  from  18  to  14  teet  hi^;  tiiat  the 
lumbw  piles  were  from  21  to  26  fe^  hl^; 
that  tlw  Inmber  pile  In  question  wa>  erected 
one  year  before  the  death  of  Francis  Meyw 
and  was  24  feet  6  inches  high;  that  lumber 
had  bem  piled  to  the  height  of  about  24 
feet  0  Inches  at  this  point  for  some  10  years 
prerloiis  to  the  death  of  said  If^er;  fbat 
electric  U^t  wires  of  defendant  had  beok 
strung  Qpon  poles  In  the  hunbor  yard  for  9 
or  10  years  prior  to  the  accident;  the  wires 
crossing  this  lumber  idle  were  attadied  to 
a  pole  88  feet  east  of  the  pile  86  feet  abore 
the  ground,  and  to  a  pole  81  feet  west  of  tiie 
pole  28  feet  abore  the  ground,  making  a  span 
of  160  fdet,  and  the  wires  were  so  loose  and 
sagged  as  to  be  («ly  1  fbot  0  incbes  above 
the  top  of  the  Inmbw  pile.  Ibere  was  also 
credible  evidence  that  the  wires  were  very 
slatdc  and  should  hATe  beoi  tlt^tw,  that  tJie 
span  of  168  feet  between  Oie  poles  allowed  a 
greater  sag  than  is  ordinarily  and  cuatomati- 
ly  allowed  in  stretching  electnc  wires  of  that 
diaracter,  and  that  the  Insulation  was  worn 
or  rotted  off  from  the  wires  where  they  pass- 
ed over  the  lumber  pile  in  question.  The  evi- 
dence further  shows  that  a  great  many  chil- 
dren had  been  in  and  about  tibls  lumber  yard 
for  many  years  before  Hxe  asAdeat,  and  ttiat 
about  50  children,  ranging  In  ages  from  6  to 

15  ynrs,  lived  with  their  parents  in  and 
about  this  lumber  yard  at  the  time  of  the 
death  ta  said  Francis  He^er.  and  that  Ba<!h 
children  yren  accustomed  to  play  about  and 
upon  the  tramways  and  lumber  pUes,  Indnd- 
Ing  the  pile  In  question;  that  deceased  lived 
with  his  parents  about  90  feet  ftom  tbe  lum- 
ber  pile  In  question;  that  a  plank  road  some 

16  feet  wide  ran  through  a  portion  of  the 
leased  premises  and  was  used  1^  the  lumber 
company  In  conveying  lumber  frmn  Its  mill, 
and  the  lumber  was  piled  <m  either  side  of 
said  road;  that  the  two  wires  In  question 
were  about  28  Inches  apart  and  ea<di  carried 
2,300  voltage;  that  this  plank  road,  while  not 
a  duly  laid  out  street,  waa  traveled  by  a 
great  many  people  aside  the  tmplayea 
of  the  lumber  company,  and  the  polra  and 
wlies  wen  erected  along  the  south  side  4tf 
tills  road;  that  the  lumber  pile  in  question 
was  immediately  adjacent  to  this  road  and 
easy  of  access  diildren,  there  bel^  stents 
on  the  side  of  the  pile  by  boards  iwotrudlng 
close  to  the  plank  road  and  extending  to  the 
top  of  the  i^e;  that  defendant  was  notified 
and  warned  as  to  the  omdltlon  of  the  wires 
and  poles  hi  S^>tember,  1009,  the  £all  before 
the  death  of  Francis  Meyer,  whidi  death  oc- 
curred in  May,  lOia 

The  main  contention  of  counsel  for  aitpel- 
lan^  as  wa  understand  It,  la  that  the  defendr 


ant  owed  deceased  no  duty,  be  being  a  mere 
trespasser,  and  farther  that  the  element  of 
reasonable  anticipation  necessary  to  mske  a 
case  of  actionable  ne^lgence  was  wanting; 
hence  there  could  be  no  reeovaty.  The  de- 
ceased was  on  top  of  the  lumbw  pUe^  took 
hold  of  the  wiree,  one  In  each  hand,  and  was 
Instantly  killed.  Counsel  for  arodlant  aay 
they  have  found  no  case  '^rhere  recovery  was 
had  tqr  reason  of  the  taking  h<M  of  electric 
wires.**  Lomoe  t.  SupwloT  W.  Ii.  ft  P.  Oo. 
147  Wis.  0, 182  N.  W.  023,  Is  directly  against 
appellant  upon  this  proposltiim. 

Counsel  for  appelant  rely  mainly  npon 
adjudlcatlona  ttom  foreign  JuriajUctloiu. 
While  It  may  be  difficult  to  reconcile  all  de- 
cisions upon  the  subject,  tbe  confusimi,  or 
seeming  confusion,  results  more  from  fUlnre 
to  fully  appreciate  the  distinction  upon  facts, 
tiuu  ftom  any  omfllct  In  XMropositiims  of  law 
upon  the  same  state  of  facts.  This  we  tlitnk 
will  appear  obvious  from  an  examination  of 
the  cases  dted  by  appellant  trma  otlur  Ju- 
risdictions. Cases  may  be  found  wbefa  oat 
cannot  recover  for  Injuriea  sustained  while 
treqwssing,  while  othws  may  be  fbund  bold- 
Ing  that  the  mere  fact  that  pialntltt  was 
trespassing  on  the  defendant's  ^werty  wben 
Injured  vrlll  not  In  all  cases  bar  recoTCTy. 
So,  too,  It  has  been  held  that  a  bareUcenaee 
or  Invitee  may  recover  for  injnrlea  matalned 
while  on  the  defandanfa  pronlsea  caused,  by 
the  defendant's  negllgencew  In  Bnsse  v.  Sog- 
ers et  aL,  120  Wis.  448,  96  N.  W.  210^  ft4  U 
B.  A.  188,  plaintiff,  a  child,  was  Injured 
while  playing  upon  a  lumber  jfila  sUaate  on 
the  highway  adjacent  to  defendant's  j^em- 
laea,  y^  It  was  held  that  recovery  could  be 
bad  for  tile  Injuries  sustained  throu^  the 
negUgoioe  of  the  defandsnt.  See^  Also,  Gon- 
ndl  T.  Keokuk  Bk  By.  ft  F.  Oa,  181  Iowa, 
622, 100  N.  W.  ITT. 

[1]  But  whetbor  deceased  in  the  Instant 
case  was  a  bate  licensee  or  invitee  what  op- 
on  the  lumber  pile,  if  defendant  knew  or 
ought  to  have  known  that  boys  of  his  agv 
were  accustomed  to  be  there,  it  was  chargea- 
ble with  due  care  in  the  management  of  Its 
poles,  wires,  and  current  so  as  to  protect 
children  and  others  who  might  be  expected 
to  be  there  from  injury,  and  was  bound  to 
antic^te  that  some  lAjary  might  result  to 
some  one  In  conseqnoice  of  the  location  and 
condition  of  the  wires.  Na^  v.  Hak^  123 
Wla.  266. 101  N.  W.  400;  WUbert  v.  Sh^y- 
gan  L.  P.  ft  B.  Oh,  120  Wis.  1,  106  N.  W. 
1058,  116  Am.  St  Bep.  931;  Lomoe  t.  Su- 
pwlor  W.  L.  ft  P.  Ca,  supra;  Br^ht  t. 
Harnett  ft  B.  Co.,  88  Wis.  209,  60  N.  W.  41& 
26  L.  B.  A.  624;  Burnett  T.  Ft  Worth  L.  ft 
P.  Oo.  et  at  (Tex.  Civ.  Ajw^)  117  8.  W.  175; 
Tenqtle  v.  McComb  a  B.  U  ft  P.  Co.,  80 
Miss.  1.  42  South.  874,  11  li.  B.  A.  (N. 
4M,  110  Am.  St  Bep.  696,  10  Ann.  Cas.  9^; 
Powers  V.  Harlow,  68  Mltii.  B07,  19  N.  W. 
267,  61  Am.  B^  164;  Gonnell  t.  KecAuk  B. 
By.  ft  P.  Oo.,  181  Iowa,  622.  100  N.  W.  177; 
Daltry  r.  Media  B.  I*  H.  ft  P.  Co..  208  Pa. 
408,  67  AtL  833;  Ambros  T.  Gedat  Baplds 
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SX  A  p.  Co.,  ISl  Iowa,  836,  106  N.  W. 
540;  Braun  v.  Buffalo  G.  E.  Co.,  200  N.  Y. 
484.  94  N.  B.  208.  34  L.  a  A.  (N.  S.)  1089. 
140  Am.  St  Rev.  645^  21  Ann.  Cas.  370; 
Goinn  T.  D^ware  &  A.  T.  Co.,  72  N.  J.  Eq. 
276,  62  AU.  412,  8  a.  A.  (N.  S.)  9SS,  Ul 
Am.  St  Rep.  66S. 

[2,  S]  In  the  case  at  bar  tbe  evidence  was 
ample  to  warrant  the  jury  In  finding  that  for 
a  long  time  before  the  accident  the  defend- 
ant knew,  or  ought  to  lutve  known,  that  chU- 
dren  were  likely  to  be  upon  the  lomber  pile 
and  be  injured  by  contact  with  the  wires, 
and  that  defendant  was  guilty  of  negligence 
In  tbe  use  of  its  wires  at  the  time  and  i^ace 
of  the  death  of  the  deceased.  There  Is  also 
snfficient  evidence  to  entitle  the  Jury  to  find 
that  neither  the  deceased  nor  bis  parents 
were  goUty  of  contributory  negligence.  In 
many  of  the  cases  cited  by  aiHPollant'B  coun- 
sel the  danger  was  not  reasonably  to  be  ap- 
prehended, and  most  U  aot  all,  of  than  are 
readily  dlsttogoishable  from  tbe  case  at  bar. 
It  would  serve  no  useful  purpose  to  discuss 
tlxem.  Perhaps  one  of  the  strongest  cases 
cited  in  support  of  appellant's  contention  is 
Cumberland  Telegraph  &  Telephone  Co.  t. 
Martin,  116  Ky.  654,  76  S.  W.  394,  77  S.  W. 
718,  63  li.  a  A.  469,  105  Am.  St  Rep.  229, 
decided  in  1903;  and  this  case  is  out  of  har- 
mony with  a  later  decision  of  thA  same 
court  Rodgera  t.  Union  h.  H.  &  P.  Go.  (Ky.) 
128  S.  W.  293.  decided  tn  1909. 

^ere  are  no  ex<»ptions  to  tbe  diarge  or 
objection  to  the  special  v^lct  and  no  re- 
qnest  was  made  for  further  findings.  We 
tblnk  Qie  judgment  of  the  court  bdow  ia 
rigbt  and  should  be  affirmed. 

TtiB  Judgmokt  tB  affirmed. 


8TA0C  T.  HICKET  et  aL 
(Supreme  Court  of  Wlaconrin.  Dec  10,  1912.) 

1.  VXRDOB  AND  PTOOHASra  (|lBO*>-TlTLB 

ow  VsnnoB— "MABBXTABU^rriLB*'— Deed 

TTHDEB  Judicial  Salr— "Oloud  on  Title." 
Where  a  vendor  tendered  title  under  the 
foreclosure  of  a  first  mortgage,  leaving  out- 
■tanding  a  sheriff's  deed  to  a  third  person,  ex- 
ecuted on  foreclosure  of  tbe  second  mortgage 
such  deed,  being  a  claim  under  judicial  sale  and 
not  showing  its  invalid!^  on  its  face,  or  in 
connection  with  its  first  foreclosare,  constitut- 
ed a  cloDd,  and  rendered  tbe  vendor's  title  un- 
marketable. 

[Ed.  Note.— For  (fther  eases,  see  Vendor  and 
Pnrchaser,  Cent  Dig.  ||  246,  246,  247;  Dec. 
Dig.  S  130.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1233-1236;  vol  6,  pp.  4388-4890; 
ToL  8,  p.  T717.] 

2.  YcnDOB  AND  PUBCHABKB  133*)— TlTEJi 
OF  TbHDOB. 

Under  a  contract  to  convey  a  good  title  by 
warranty  deed,  the  purchaser  is  not  bound  to 
accept  a  title  which  will  require  litigation  to 
determine  whether  it  is  good. 

[Ed.  Note.— For  other  cases,  see  Ysador  and 
Pnrehaser,  Cent  Dig.  §|  ^i^;  Dec;  Dig.  | 
133.*] 


S.  SPBcmo  Pebtobhanos  3  180*>— Bsejbf — 
CoNDmons— DiecBBTiON  Of  Oouet. 

Plaintiff  In  specific  performance  contracted 
to  purchase  farm  land,  giving  in  consideration 
a  sum  of  money  and  a  conveyance  of  city  lots. 
Plaintiff  did  not  tender  a  clear  title  to  the  city 
lots  till  the  triaL  Held,  that  there  was  no 
abuse  of  the  trial  coorfs  discretion,  od  decree- 
ing specific  performance,  in  charging  plaintiff 
with  interest  on  the  money  to  be  laid  by  him, 
rents  of  the  city  lots,  taxes,  insurance,  repairs 
on  the  farm  property  paid  by  defendants,  and 
with  tbe  upense  of  bringing  plaintUTs  ab- 
stract down  to  date  and  the  costs  of  the  action, 
less  taxes,  insurance,  and  repairs  on  the  city 
lots  paid  by  him,  rent  of  the  farm  property, 
and  the  expense  of  bringing  tbe  abstract  of  the 
farm  property  down  to  date. 

[Bd.  Note.— For  otiier  eases,  see  Specific  Pei^ 
foraance^  Ont  Dig.  H  424,  42S;  Dec  Dig.  { 

Appeal  from  Clrcolt  Court,  Milwaukee 
County;  W.  J.  Tomer.  Judge. 

Action  by  St^ben  S.  Stack  against  Thom- 
as J.  Hl(Aey  and  otbets.  Judgment  tot 
plaintifF.  and  he  ai^>eals.  Afllrmed. 

This  is  an  appeal  from  part  of  a  Judg- 
ment In  an  action  for  spedflc  performance 
of  a  land  contract  Judgment  was  entered 
for  the  appellant  for  specific  performance, 
but  imposed  upon  him  certain  terms  and 
conditions  named  in  the  findings  and  Judg- 
ment By  the  terms  of  the  contract  the  re- 
si>ondent8  were  to  convey  certain  lands  to 
tbe  appellant,  iu  consideration  of  which  the 
ai^Uant  agreed  to  pay  respondents  $11,500 
and  transfer  to  them,  free  and  clear  from 
Incumbrances,  except  the  right  to  dig  and 
maintain  a  tunnel  under  the  surface  of  a 
part  of  the  grounds,  a  good  title  by  war- 
ranty deed,  and  furnish  abstract  of  title  to 
certain  lands  In  the  dty  of  Milwaukee, 
which  Included  lots  8  and  9,  in  block  1,  In 
Carl  BuBcbardt's  subdivision,  being  a  snbdt- 
vlslon  of  lot  No.  S. 

The  controversy  in  the  case  arises  out  of 
whether  or  not  a  good  title  to  these  lots 
was  tendered  before  the  commencement  of 
this  action,  and.  If  not  whether  the  ac- 
counting was  correct  The  lots  In  question 
were  incumbered  with  two  mortgages,  tbe 
first  known  as  tbe  Walz  mortgage,  and  tbe 
other,  or  second  mortgage,  known  as  tbe 
Draves  mortgage.  The  question  of  whether 
the  title  was  a  good  title,  wltbln  the  mean- 
ing of  the  contract  results  from  tbe  fore- 
closure of  these  mortgages. 

One  Sivyer  held  a  sheriff's  deed  upon  the 
foreclosure  of  the  second  mortgage,  ^blch 
was  recorded  and  showed  title  In  blm  to 
said  lots  8  and  9  when  this  action  was  com- 
menced. Upon  production  on  the  trial  of  a 
deed  from  Sivyer  to  respondents,  specific 
performance  was  adjudged  on  the  terms  set 
forth  in  the  findings.  The  court  below  held 
the  Sivyer  deed  a  doud  upon  the  title,  and 
that  respondents  were  entitled  to  interest  on 
the  $11,500,  and  on  accounting  the  court 
concluded:  "*  •  *  That  the  defendant 
is  entitled  to  receive  from  said  plaintiff  said 
item  of  Interest,  namely,  seven  hundred  six- 
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ty-slz  dollan  and  rtxty-slz  cents  (1706.66), 
Bald  item  of  rent  received  by  aaid  plaintiff, 
nun^p  Mven  liundred  twelve  doUars  ((712), 
BBid  Item  of  taxes  paid  by  ttae  defendants 
on  Bald  tBim  proputy,  namdy,  the  snm 
of  one  tanndied  elghteeQ  dollara  and  ninety 
cents  (9118.90),  aald  Item  of  Insurance  paid 
by  said  defendants,  namelyi  the  sum  of  six 
dollars  and  slxteoi  cents  9^.10),  said  item 
of  r^jnlrs  by  said  defendants,  namely,  the 
sum  of  e\sSA  dollars  and  seren  emts  ^S.07), 
or  a  total  of  one  thonsand  six  hundred  elev- 
en dollara  and  Beronty-nlne  cents  ($1,611.70), 
together  with  the  coata  and  dlsburaemraits  of 
this  action  and  an  abstract  of  plalntllTa 
pmporty  brought  down  to  date^  free  of  ex- 
poiae  to  said  defendants.  That  the  plain- 
tiff la  entitled  to  an  otttet  against  the  aald 
sum  of  one  thoasand  tfx  hundred  elevMi 
doUara  and  seraity-nlne  CMita  ($1,611.79)  and 
ttw  coata  and  dlaboraementa  of  thla  action 
for  said  Item  of  taxea  paid  hj  the  plaintiff, 
namely,  the  anm  of  one  hundred  twoity-elght 
dolhirs  and  eighty  cents  ($128.80),  the  said 
item  of  rent  received  by  the  defendants  for 
aald  fum  proper^,  namely,  the  sum  of  two 
hundred  sevei^-flve  dollars  ($27S)t  the  said 
Item  of  Insnrance  paid  by  the  idalntlff,  name- 
ly, the  sum  of  seventeen  dollars  and  forty- 
two  cents  ($17.42),  the  aald  Item  of  repairs 
paid  bj  the  plalntlfli  nameily,  the  sum  of 
elghtr-three  dollars  and  forty-flve  cents  ($83.- 
46),  or  a  total  of  five  hundred  four  dollars 
and  alxty^aeren  oenta  (^!01.67),  together  with 
the  sum  of  one  hundred  twenty-five  dollars 
9126)  damages,  aa  found  in  the  fifteenth 
finding  of  fact,  or  a  total  of  six  hundred 
twenty-nine  dollara  and  irixty-aevoi  centa 
($629.67).  That  said  plaintiff  la  also  entitled 
to  recdve  from  aald  defoidants  an  abstract 
of  aald  farm  property,  brought  down  to  date, 
free  of  expense.   •  *   ♦  *' 

O'Connor,  Schmitx  ft  Wild,  of  lilllwaukee, 
tvr  appellant  William  BL  Burlra,  of  Mil- 
waukee^ for  respondents. 

KEBWIN,  J.  (after  stating  tbe  tects  as 
abov^.  [1,1]  But  two  questions  are  Involved 
upon  thla  appeal:  (1)  WfaeUier  there  waa  a 
cloud  upon  the  title  to  lota  8  and  9  In  Ques- 
tion, such  as  to  render  It  unmarfcstable  un- 
der the  agreemoit  to  con^  a  good  title, 
and  (2)  whether  the  accounting  waa  pmpee. 

1.  The  contrition  of  the  appellant  la  that 
the  f^redoaure  of  the  Wala  or  first  mort> 
gage  cuts  off  all  rights  of  the  mortgagee 
Dravea  In  the  lota  under  the  aecond  mort* 
gage,  and  that;  the  title  acqnb«d  under  the 
firat  forectosure  having  passed  to  the  ap- 
pellant before  thla  action  waa  tonight,  ap- 
p^ant  had  and  tendwed  a  good  title ;  there- 
fore was  entitled  to  spedflc  performance  at 
the  time  of  auch  toider.  On  foreclosure  ot 
the  second  mortgage  the  sale  waa  confirm- 
ed by  the  court  and  the  property  bid  In  by 
Frederick  Slvyer,  admlnlatrator  de  bonis 
non  of  the  estate  of  Draves,  and  a  sberUTa 
deed  executed  to  him,  which  was  duly  re- 
corded. 


We  are  famished  by  coansd  on  both  sides 
with  v«y  able  and  exhaustlTe  brle&  as  to 
what  conatttutea  martetable  title  and  doud 
upon  title  to  real  estate;  On  the  part  of  ap- 
pellant many  anthoritlea  are  dted  to  the 
point  that  the  foreclosure  of  a  prltv  moit- 
gagev  when  a  second  mortgagee  Is  a  par^, 
cuts  off  anch  second  mortgagee,  and  also 
that  a  deed  from  a  stranger  to  tbe  title 
does  not  create  a  doud,  nor  a  deed  void 
upon  Its  face.  Also  that  a  mortgage  by  one 
having  no  title  or  foreclosure  thereof  la  ikA 
a  cloud  upon  title;  or.  if  the  invalldltar  of 
that  ^Ich  la  allied  to  be  a  cloud  appear 
on  tbe  fiice  of  tiie  record  by  whicb  It  Is 
shown  to  exist,  it  may  be  no  cloud  so  aa  to 
rraider  the  title  unmartetable.  In  determin- 
ing what  is  a  doud,  it  la  suffldoit;  however, 
that  llie  defect  In  title  be  at  least  an  ap- 
paroit  cloud,  rendering  resort  to  evidence 
aliunde  Oi»  record  necessary  In  order  to 
show  its  invalidity.  Pier  v.  Fond  dn  Iac, 
38  Wla.  470;  Surlng  v.  Bolhnaa  et  al^  145 
Wis.  490,  130  N.  W.  486. 

The  claim  or  title  under  the  ffivyer  deed 
waa  a  daim  under  a  Judicial  aale^  and  can- 
not be  said  to  show  Its  InvalidUT  upon  Ita 
face,  nor  In  connection  with  the  first  fwe- 
dosure.  BCony  focta  aliuiute  the  record  may 
have  existed  and  entered  Into  the  adjudica- 
tion upon  the  second  or  Draves  foreclosure 
aale^  wliieh  gave  Slvyer  title  or  Intmst  In 
the  iHoperty  notwithstanding  the  first  fore- 
closure. Tbe  moe  tact  that  SiTyw  held  un- 
der a  AerUTa  deed  upMi  a  judicial  sal^ 
fair  upon  Its  face,  rendued  the  title  to  tbe 
lots  unmarfcetableL 

The  reqKmdenta,  under  the  agreement, 
were  entitled  to  a  good  titles  one  that  tb^ 
could  hold  in  peace,  and  not  be  obliged  to 
Htlgato  to  detomlne  whetha  Qie  deed  to 
Slvyw  on  Judicial  aale  conveyed  any  tn- 
tereat  or  not  Dobba  v.  Norcroaa,  24  M.  X 
Eq,  327;  Zane  Welnta,  66  N.  J.  B«.  214, 
66Atl.  641;  Fleming  T.  Bumham  et  aL,  100 
N.  y.  1,  2  N.  906.  A  title  whldt  is  opea 
to  Judicial  doubt  la  not  marketablei  Gates 
V.  Farmly  et  U,  88  Wla.  294,  66  N.  W.  253, 
07  N.  W.  7S8;  36  Gyc.  634;  Speakman  t. 
Forepangh,  44  Pa.  S63;  Swain  A  Ab^  v. 
Fidelity  Ina.,  T.  ft  &  D.  Oow.  64  Pa.  466; 
Street  v.  Frendi  et  aL,  147  la  842,  SS  N. 
E.  814;  Moore  v.  Williams,  116  N.  Y.  686. 
22N.  B.233,6L.B.A.664,12  Am.  St  Bep^ 
844;  DanieU  Shaw,  lOB  Maaa.  sast,  44  N. 
B.  991.  Theie  can  be  no  doubt  upon  the 
record  before  ua  that  the  deed  to  Slvyw  con- 
stituted a  cloud  and  rendered  the  title  un- 
marketable, within  ttie  meaning  of  tlie  agree- 
ment; therefore  re^Nmdenta  were  not  ob- 
Uffed  to  aoo^  it 

[S]  2.  Aftw  action  was  commenced,  and 
upon  the  trial,  aj^eUant  tendered  a  tjult- 
claim  deed  ftom  Slvyw  to  raqxradnts  ot 
lots  8  and  0,  and  thereupon  the  court  be- 
low awarded  qieelflc  pofonnance,  but  charge 
ed  the  appellant  with  the  sums  heretofore 
set  out  In  Uie  atatonent  of  facts  as  properly 
diargeable  against  him,  on  the  ground  thai 
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until  he  tendered  the  deed.  We  think  the 
court  below  was  clearlf  right  in  holding 
that  the  sberilTa  deed  to  Slvyer  upon  fore- 
<dosure  of  the  second  mortgage  was  a  cloud 
upon  the  title  to  said  lots  8  and  9;  hence 
that  the  title  offered  by  appellant  before 
action  brought  was  not  a  good  tltl^  within 
the  meaning  of  the  contract  This  b^ng  so, 
we  cannot  say  that  the  court  below  abused 
Itfl  discretion  In  stating  the  account  between 
the  parties  as  appears  from  the  statMuent 
of  the  case  herein.  The  right  to  spedSc 
performance  rests  largely  In  the  discretion 
of  the  court,  and  will  not  be  decreed  when, 
for  any  reason,  It  would  be  inequitable. 
NorthweBtem  N.  B.  of  Superior  r.  Superior, 
103  Wis.  43,  79  N.  W.  54;  Hunhola  v.  Heli 
et  al.,  141  Wis.  222,  124  N.  W.  25T;  Park 
et  aL  T.  Minneapolis,  St  P.  &  S.  Ste.  U.  R. 
Co.,  114  Wis.  347,  .  89  N.  W.  B32;  Menasha 
V.  Wisconsin  C.  R.  Co.,  65  Wis.  602,  27  N. 
W.  169;  WUllams  t.  Williams,  60  Wis.  811, 
6  N.  W.  814.  We  find  no  ground  for  dla- 
torbing  the  judgment 
The  Judgment  is  affirmed. 


KATZ  et  aL  T.  DB  WOIJT  «t  aL 
(Supreme  Court  ot  Wisconsin.  Dee.  10,  1^2.) 

1.  OoBFOBATioin   (I  820*>— ApponmaHT— 

JCRISDICnON  OF  OOUKT. 

On  suit  of  a  Btockholder  charging  defend- 
ant, another  stockholder  and  officer,  with  mis- 
conduct in  commingling  corporate  with  person- 
al funds,  wrongfully  retaining  commiasions, 
failii^  to  render  an  account  to  the  stockholders, 
and  railing  to  keep  the  corporate  funds  in  a 
bank  designated  by  the  directors,  and  demand- 
ing the  removal  of  defendant  from  office,  that 
a  time  and  place  be  fixed  for  an  election  of  a 

S roper  board  of  directors,  an  accoant,  and  that 
efendant  be  required  to  deposit  In  some  bank 
moneys  belonging  to  the  corporation,  the  cir- 
cuit court,  without  express  statutory  authority, 
has  power  to  appoint  a  receiver  pendente  lite. 

[Sid.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  ii  1426-1439 ;  Dec.  Dig.  S  820.*] 

2.  Arazu  ARD  ElRBOK  (I  947*}— BXTIXW  — 

BuoB  n  AflBoiaiia  want  or  Jubisdio- 
noN. 

When  the  court  has  discretion  to  grant  a 
motion,  but  denies  It  on  the  erroneous  theory 
of  want  of  itower,  the  order  will  be  reversed 
and  the  case  remanded  in  order  that  the  dis- 
cretion of  the  court  may  be  exercised ;  but  this 
rule  does  not  apply  where  no  sufficient  ground 
is  shown  for  the  exercise  of  a  discretioa,  or 
where  the  court  decided  that  it  had  no  power, 
bat  that  if  it  had  it  wonld  deny  the  motion. 

pffid.  Note.-— For  other  eases,  see  Appeal  and 
bW.  Ofent  Dig.  I  8818:  Dee.  Dig.  |  947.*] 

S.  GOBFOBATEONB  (|  820*)— OBOUnDS  OF  AF- 
POINTMEWT— OOKTHOVEBSY  BCTWEEK  STOOK- 
E0LDBB8. 

Where  one  stockholder  charged  another 
stockholder,  who  was  an  officer  and  director, 
with  misconduct  in  commingling  corporate  with 
personal  funds,  in  wrongfully  retaining  com- 
missions, in  failing  to  account  to  the  stockhold- 
ers, and  in  failing  to  keep  corporate  funds  In  a 
bank  designated  by  them^  and  demanded  de- 
fendant's removal  from  office,  the  election  of  a 
new  board  of  directors  and  an  accounting,  and 


it  appeared  that  there  was  no  Imminent  danger 
of  loss  of  the  corporate  property  or  of  any 
other  injury  to  the  plaintiff  which  could  not  be 
folly  compensated  by  final  decree,  the  appl^- 
tion  for  a  receiver  of  the  corporate  property 
pendrate  lite  ujtost  affidavits  in  ad'nnce  of  a 
trial  on  the  ments  was  properiy  denied.' 

Pid.  Note.— For  othet  eaaes,  see  Obnorations, 
Cent  Dig.  II  1426-1480;  Dec  Dig.  |  S20.*] 

Appeal  from  Circuit  Court,  Milwaukee 
Oounty;  William  J.  Turner,  Judge. 

Suit  by  Herman  Katz  and  another  against 
John  E.  De  Wolf  and  others.  From  an  order 
denying  a  motion  for  the  appointment  of  a 
receiver  [>endente  lite,  plaintiffs  appeaL  Af- 
firmed. 

Frank  M.  Hoyt  of  Milwaukee  (Olicksman, 
Gold  &  Corrigan,  of  Milwaukee,  of  couoseP, 
for  appellants.  Adolph  Hnbschmann,  of 
Milwaukee  (Thomas  H.  Gill,  of  Milwaukee 
of  cooiuel),  for  respondentg. 

* 

TIMLIN,  J.  The  plaintiffs  own  one-half  of 
the  shares  and  the  defendant  John  B.  De 
Wolf  In  hlB  own  ri^t  and  as  administrator 
of  William  De  Wolf  owns  halt  of  the  sharea 
In  the  d^endant  Avame  Bent  GonqMuiy,  a 
stock  corporation  organized  under  the  genial 
statutes  of  this  state  and  having  an  anthor- 
Ized  capital  stock  of  500  shares  pf  the  face 
or  par  value  of  $100  eadi.  The  corporation 
is  entitled  to  bat  three  directora.  The  de- 
fendant John  B.  De  Wolf  Is  now  a  director, 
president,  and  treasurer,  and  the  plaintiff 
VosB  la  a  director,  and  the  shareholders  are 
unable  to  agree  upon  or  to  elect  a  third  di- 
rector or  to  agree  npon  the  proper  manner 
of  conducting  the  corporate  business.  This 
deadlock  was  brought  about  as  follows :  The 
business  of  the  corporation  is  buying,  selling, 
and  dealing  In  real  and  personal  property, 
leases  and  leasehold  Interesta,  constructing 
buildings,  renting  and  leaslog  buildings,  etc. 
It  owns  a  90-year  lease  of  a  certain  parcel 
of  land  with  buildings  and  improvements  and 
sublets  the  same.  By  the  articles  of  organi- 
sation the  president  has  general  supervision 
of  the  business  and  affairs  of  the  corporation 
subject  to  the  control  of  the  board  of  di- 
rectors. The  president  and  treasurer  must 
be  directors,  while  the  secretary  need  not 
The  treasurer  is  to  have  the  custody  of  the 
moneys  of  the  corporation  and  disburse  the 
same  as  prescribed  by  the  by-laws  or  as  au- 
thorized by  the  board  of  directors.  A  by- 
law requires  that  all  money  belonging  to  the 
company  shall  be  by  the  treasurer  deposited 
iu  snch  bank  as  the  board  of  directors  shall 
approve,  to  be  thence  drawn  out  by  checks 
by  both  president  and  treasurer.  There  was 
originally  a  smaller  amount  of  capital  stodc 
and  three  shareholders  each  having  an  equal 
number  of  shares,  but  by  purchase  one  share- 
bolder  was  eliminated,  and  the  capital  stock 
was  Increased,  and  it  came  about  that  the 
principal  persons  Interested  as  aliarebolders 
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weie  Hennan  Kats  and  Jobn  IL  Do  Wolf. 
The  plaintiff  Yoss  bpUto  one  share  under 
Hennan  Kats,  and  William  De  Wolf  beld 
one  share  which  he  received  from  John  E. 
De  Wolf.  With  the  consent  <tf  Mr.  Eatz, 
John  B.  De  Wol^  WUllam  De  Wolf,  and  Mr. 
Kats  constitated  the  board  of  directors. 
The  offices  were  so  dlstrlbnted  that  Mr.  Kats 
was  president,  John  B.  De  Wolf  was  vice 
president  and  treasurer,  and  one  Reltman, 
an  employ^  of  John  E.  De  Wolf,  was  made 
secretary.  John  B.  De  Wolf  resided  In  Mil- 
waukee and  was  more  or  less  engaged  In 
the  real  ratate  business.  Mr.  Eatz  was  re- 
quired or  disposed  to  spend  a  great  deal  of 
time  in  Europe  in  pursuit  of  his  regular  busi- 
ness. Mr.  Katz  resigned  as  president,  and 
John  E.  De  Wolf  resigned  as  vice  president, 
and  he  was  elected  president,  and  William 
De  Wolf  was  elected  vice  president,  all  with 
the  consent  of  Mr.  Eatz.  It  was  agreed 
between  them  that  John  B.  De  Wolf  should 
have  chaise  of  the  corporate  affairs,  which 
consisted  of  making  subleases,  collecting 
rents,  paying  for  repairs,  Insurance,  and 
taxes  and  such  like.  For  this  John  B.  De 
Wolf  was  to  receive  as  full  compensation  S 
per  cent,  of  the  amount  of  rent  received. 

So  far  there  is  no  dispute,  but  at  this 
point  the  defendant  denies  that  the  S  per 
cent,  was  agreed  to  be  In  full  compensation. 
Returning  from  Europe,  Mr.  Eatz  found  that. 
In  addition  to  this  5  per  centum  on  rents 
collected,  John  E.  De  Wolf  had  charged  to 
the  corporation  2  per  cent  on  the  total 
amount  of  the  leases  for  procuring  tenants 
or  negotiating  leases ;  such  commissions 
amounting  to  ¥2,497.60.  Tb\a  the  complaint 
avers  to  have  been  done  fraudulently,  without 
right  or  consideration,  with  Intent  to  defraud, 
etc.  The  answer  avers  that  it  was  pursuant 
to  the  agreement  between  the  parties  and  a 
customary  charge  In  Milwaukee.  John  E. 
De  Wolf  bad  been  collecting  the  rents  and 
mingled  tbem  so  collected  with  his  own  funds 
and  refused  to  deposit  the  mon^  in  bank  as 
required  by  the  by-laws.  This  is  met  by  a 
claim  that  John  E.  De  Wolf  collected  these 
funds  as  real  estate  ajseat  and  tamed  them 
over  thereafter  to  himself  as  treasurer  of 
the  corporation,  and  that  no  bank  had  been 
designated  by  tiie  directors,  but  that  he  had 
nevertheless  deposited  them  In  a  bank.  It  is 
averred  in  the  complaint  that  Eatz  and  De 
Wdf  met  on  January  14,  1911,  and  agreed 
upon  a  settlement  of  the  above  matters, 
whereby  John  EL  De  Wolf  should  continue  to 
receive  6  per  centom  on  r^ts  collected  and 
shoold  have  but  1  per  centum  for  commis- 
sions  on  leases  in  onestlon,  making  $1,248.75 
instead  of  ^2i4fftJSO,  and  also  should  have 
1  per  cent  on  certain  leases  n^tlated  by 
him  thereaftw  with  provlsionB  for  a  condi- 
tional refund,  and  that  all  moneys  remain- 
ing on  hand  after  paying  the  necessary  dls- 
bnraemoits  should  be  divided  equally  betwera 
them  and  quarterly  reports  made  and  the 


moncv^  divided  eadi  quarter,  and  ttat  Ur. 
Eats  should  resign  as  a  director  and  Arthur 
Toss,  his  bookkee]>er,  be  elected  In  his  stead, 
and  that,  all  the  atoA  being  r^resented  at 
this  transaction,  the  meeting  should  be  writ- 
ten up  as  a  stockholderB'  meeting  voluntarily 
held,  and  thereafter  a  resolution  Aoald  be 
passed  by  the  directors  embodying  this  agree- 
ment It  Is  then  averred  tiiat  De  Wolf  fail- 
ed to  carry  ovt  this  agreement  In  several 
parUcnlars,  and  that  he  did  not  tsiter  up 
the  same  correctly  and  did  not  pay  over, 
etc,  whereupon  on  April  11,  1911,  Eatz  re- 
scinded the  agreem^t  and  relies  on  the  orig- 
inal transaction  as  a  fraudulent  conversloD 
of  corporate  funds,  misconduct  In  office,  etc. 
On  November  7,  1911,  WlUlam  De  Wolf  died, 
leaving  a  vacan<7  In  the  board  of  directors, 
and  John  B.  De  Wolf  was  appointed  his 
administrator.  The  charges  of  misconduct 
are  therefore:  (1)  The  commingling  of  cor- 
porate with  personal  funds;  (2)  retaining 
wrongfully  the  commission  on  leases;  (3) 
failure  to  render  an  account  of  all  funds  of 
the  corporation  to  the  stoclcholders;  (4>  All- 
ure to  keep  the  corporate  funds  In  a  bank 
designated  by  the  directors.  Elacb  of  these 
cliarges  of  misconduct  Is  met  by  the  answer 
In  denial  or  by  new  matter  in  the  way  of 
explanation  and  denial. 

The  complaint  demands  relief  appropriate 
under  section  3237,  Stats.  1898,  namely: 
That  the  def^dant  John  E.  De  Wolf  be  re- 
moved from  his  office  as  president  and  treas- 
urer, and  these  offices  declared  vacant,  that 
a  time  and  place  be  fixed  by  the  court  for 
the  holding  of  an  election  to  elect  a  successor 
as  director  of  William  De  Wolf  and  to  elect 
a  proper  governing  body  and  t)oard  di- 
rectors of  said  corporation,  that  John  EI  De 
Wolf  be  required  to  account  for,  pay  over  all 
moneys  of  the  corporation  in  his  bands,  etc 
and  that  he  be  required  to  d^sit  In  the 
name  of  the  corporation  moneys  belonging  to 
it  in  some  bank,  and  that  a  receiver  be  ap- 
pointed to  take  charge,  possession,  and  con- 
trol of  the  business,  property,  and  aflalrs  of 
said  corporation  with  the  usual  power  of 
receivers  In  such  cases  to  conserve  such  prop- 
erty and  the  assets.  In  addition  to  the  fore- 
going, there  Is  a  prayer  for  relief  not  ex- 
pressly authorized  by  section  3237,  supra, 
viz.,  that.  In  the  event  that  no  board  «f 
directors  can  be  elected,  a  receiver  of  tbe 
corporation  be  appointed  with  the  usual  pow- 
er of  receivers  In  such  cases  made  and  pro- 
vided to  sell  and  dispose  of  the  property 
and  wind  up  the  affairs  of  the  corporation. 
There  Is  no  claim  made  that  either  the  plain- 
tiff Eatz  or  the  defendant  John  B.  De  Wolf 
or  the  corporation  la  Irresponsible  or  Insol- 
vent 

[1]  It  la  contokded  1^  the  appellant  that 
the  learned  drcnlt  court  reused  to  awoint 
a  receiver  on  the  sole  ground  that  he  ladted 
the  power  so  to  do.  Tbe  order  aivealed  f^om 
states  that  "Bolely  tor  the  leasou  stated  in 
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tiff's  motion  to  appoint  a  receiver  be  and  the 
same  hereby  Is  denied."  The  learned  cir- 
cuit coort  in  the  opinion  mentioned  stated: 
"I  think  the  statatee  of  this  state  have  su- 
perseded the  common  law,  and  that  the  au- 
thority  to  dissolve  the  corporation  and  ap- 
point a  receiver  most  be  found  to  expressly 
exist  by  Btatnte.  I  do  not  believe  that  the 
court  baa  power  to  administer  the  affairs 
and  assets  of  a  perfectly  solvent  corporation 
engaged  In  business.  JorlsdicUon  to  do  so 
only  exists  when  facts  are  shown  whtdi 
bring  the  case  under  the  provisions  of  the 
statute."  He  also  said  in  dosing  this  opin- 
ion: **Wh^  It  is  made  to  appear  to  the 
court  that  the  governing  body  of  the  cor- 
poration Is  carrying  it  on  successfully  and 
with  profit  to  the  stockholders,  that  the  cor- 
poration Is  solvent,  and  as  in  this  case  that 
the  management  of  It  does  not  involve  the 
employment  of  a  large  force  of  clerical  as- 
sistants or  the  expenditure  of  large  sums  of 
money,  then  there  Is  no  danger  of  misman- 
agement in  that  behalf,  and  that  the  man- 
aging officer  is  abundantly  able  to  respond 
for  any  losses  that  there  may  be  on  account 
of  his  mismanagement,  it  would  not  be  prop- 
er for  the  court  to  appoint  a  receiver.  The 
motion  will  therefore  be  denied." 

[2]  The  situation  then  Is  tiiat  the  court 
decided  by  the  order  appealed  from  that  he 
had  no  power  to  appoint  a  receiver  In  this 
cas^  and  that  he  would  not  aH>olnt  one  If 
be  had  the  power.  Upon  the  proposition  that 
he  lacked  power*  tiie  learned  drcnlt  court 
erred.  There  is  a  dass  of  cases  authority 
for  ttae  proposition  that,  when  discretionary 
iwwer  exists  in  the  court  to  grant  or  deny 
a  motion,  if  the  denial  was  based  on  the  er- 
roneous aasumption  that  the  power  did  not 
exist,  the  order  must  be  reversed  and  the 
case  remanded  to  the  circuit  court  in  order 
that  tiie  discretion  existing  in  the  drcuit 
court  might  be  exercised.  Binder  v.  Mc- 
Donald, 100  Wis.  332,  82  N.  W.  156;  Whl^ 
ham  T.  Ifappes,  80  Wis.  668.  62  N.  W.  4S0; 
Hart  T.  Godkln,  122  Wis.  646, 100  N.  W.  1057. 

Reflection  must  convince  one  that  this  rule 
baa  no  application  to  casei  In  which  there 
Is  no  sufficient  ground  shown  for  the  exer- 
cise of  the  discretion  wblcta  tbe  court  be- 
low failed  to  exercise,  ox  to  cases  In  whldi 
tbe  court  decided  it  Imd  no  power,  but  tiiat 
it  it  had  It  should  In  Its  discretion  deny  ttae 
motion,  ^nie  situation  here  la  quite  novd, 
and  the  appellant  cites  and  relies  upon  tile 
fondanKZital  principle  that  equity  adjusts 
tta  reliefs  and  Its  remedies  to  new  condi- 
tions, iUnstraUng  this  by  ret»ence  to  tbe 
cases  of  Boothe  Summit  Goal  M.  Co.,  65 
Wash.  167. 104  Pac.  207,  19  Ann.  Cas.  1255; 
State  ex  rel.  Conlan  t.  Oudln  &  Bergman 
Fire  Clay,  etc.,  Co.,  48  Wash.  196,  93  Paa 
210 ;  Weymouth  v.  Oudln.  56  Wash.  315,  105 
Pac.  1027;  Glblra  v.  Morgan.  9  Idaho.  100. 
72  Paa  788;  Sternberg  t.  Wolff,  66  N.  J.  Eq. 


St  Bep.  494;  s.  c,  56  N.  J.  Eq.  555.  42  AU. 
1078;  Featberstone  v.  Cooke,  L.  B.  16  Eg. 
298;  Merrlfield  v.  Barrows,  153  111.  App.  523; 
Miner  v.  BeUe  Isle  Ice  Co.,  93  Mich.  97.  53 
N.  W.  218.  17  L.  R.  A.  412;  Columbian  Ath- 
letic aub  T.  State,  143  Ind.  08.  40  N.  E. 
914,  28  L.  a  A.  727,  52  Am.  St  Rep.  407. 
In  some  of  these  cases  and  under  various 
circumstances  a  receiver  of  the  corporate 
propoty  and  affairs  was  appointed  because 
of  a  deadlock  between  the  shareholders. 

The  respondent  meets  this  with  a  proposi- 
tion that,  independent  of  statute,  a  court  of 
equity  has  no  power  to  dissolve  a  corpora- 
tion by  selling  and  dividing  the  proceeds  of 
its  property  among  its  stockholders  at  the 
suit  of  an  individual  stockholder  In  his  own 
behalf  and  in  bis  own  name,  citing  Strong 
V.  McCagg,  55  Wis.  624,  13  N.  W.  895 ;  Hinck- 
ley V.  Pflster,  83  Wis.  64,  63  N.  W.  21; 
Brahm  v.  M.  a  Gehl  Co.,  132  Wla.  674,  112 
N.  W.  1097.  To  the  point  that  a  deadlock 
In  the  affairs  of  a  corporation  does  not  Jus- 
tify the  appointment  of  a  receiver,  respond- 
ent cites:  Einstein  v.  Rosenfeld,  38  N.  J. 
Bq.  309;  Alabama  Coal,  etc.,  Co.  v.  Shackel- 
ford. 137  Ala.  224,  34  Soath.  833,  97  Am.  St 
Bep.  23 ;  Wallace  v.  Pierce- Wallace  Pub.  Co., 
101  Iowa,  313,  70  N.  W.  216,  38  L.  E.  A. 
122,  63  Am.  St  Rep.  380;  American  Loan  & 
Trust  Co.  V.  Toledo  Ry.  Co.  (C.  C.)  20  Fed. 
416;  Loomls  v.  McKenzle,  31  Iowa,  425; 
Laurel  Spring  Land  Co.  v.  Foug^ay,  50  N. 
J.  Eq.  756.  26  AtL  886,  reversing  Fougeray 
V.  Cord.  GO  N.  X  Ekx.  186,  24  AtL  409,  and 
other  cases. 

Tbe  development  of  corporation  law  began 
with  a  strictness  of  analogy  between  munici- 
pal and  stock  corporations  which  is  no  lon- 
ger fully  observed.  The  change  from  ttie 
ancient  mode  of  creating  corporations  by  a 
special  act  to  permit  organizations  by  pub- 
lic declaration  or  contractoal  undertakings 
acknowledged  and  filed  In  a  public  office  and 
the  great  multiplication  of  corporations  there- 
under caused  some  further  change.  There 
Is  unqaeatlonably  a  broad  power  of  equity 
apidlcable  wberever  wnmg  Is  shown  of  such 
a  nature  as  to  arouse  the  equitable  Jurisdic- 
tion. Whether,  In  case  ot  a  mere  deAdlodc 
between  two  or  more  contending  groups  of 
atodcbolder^  a  court  of  equity  would  by  final 
decree  appoint  a  receiver  and  decree  a  sale 
of  the  COTporate  property  and  a  dlstilbaUon 
among  the  shareholders  is  not  before  us,  and 
tlie  disposition  of  this  motion  Is  not  to  be 
taken  to  affect  that  question. 

[I]  But,  where  there  la  no  Imminent  dan- 
ger of  loss  of  Uie  corporate  property  or  of 
any  other  Injury  to  the  moving  party  which 
cannot  be  fully  compensated  by  tbe  final  de- 
cree, the  courts  will  not,  upon  affidavits  and 
in  advance  of  a  trial  on  tbe  merits,  by  plac- 
ing the  property  to  the  hands  of  a  receiver, 
wrest  the  possession  of  the  corporate  prop- 
erty from  the  corporation  and  from  those  of- 


flcere  who  are  duly  elected  and  who  prima 
fade  are  entitled  to  administer  the  affairs  of 
the  corporation.  That  Is  the  sltuatlou  shown 
here.  The  charges  of  misconduct  made  in 
the  complalQt  against  defendants  are  fully 
met  by  the  answer.  The  truth  In  this  re- 
gard can  be  ascertained  only  after  a  trial. 
Their  present  possession  of  the  corporate  of- 
fices and  affairs  by  John  B.  De  Wolf  and 
Reltman  was  taken  with  the  consent  of  and 
by  the  act  of  the  plaintiff  Katz,  and  It  Is 
prima  facie  lawful.  A.  deadlock  In  corporate 
affairs,  or  rather  In  the  matter  of  electing 
directors,  may  be  a  serious  thing  forced  opon 
the  plaintiff,  or  he  may  have  himself  brought 
it  about  It  could  hardly  be  expected  that 
any  shareholdn  owning  half  the  stock  could 
have  a  receiver  at  pleasure  by  merely  refus- 
ing to  agree  to  the  election  of  any  director 
proposed  by  the  other  stockholder  or  stock- 
holders. The  effort  of  the  imrtiea  here  to 
agree  was  apparently  not  very  strenuoua. 
The  plaintiffs  cast  250  votes  for  the  two 
plaintiffs  for  directors  of  the  corporation  giv- 
ing them  the  majority  and  control  of  the 
board  of  directors,  while  the  defendants 
John  E.  De  Wolf  and  his  brother  cast  2S0 
votes  for  themselves,  the  exlstli^  directors, 
giTing  them  control  of  the  board  of  directory 
or  perpetuating  the  control  they  already  pos- 
sessed. An  affidavit  used  in  resisting  the 
motion  for  the  appointment  of  a  receiver 
states  that  John  B.  De  Wolf  offered  a  reso- 
lution at  the  stockholders'  meeting,  reciting 
that  it  was  apparent  that  none  of  these  per- 
sons could  be  elected  by  a  majority  vote,  and 
resolving  that  some  disinterested  person  be 
agreed  upon  to  act  as  the  third  director. 
Also,  that  a  list  of  names  of  19  competent 
and  unbiased  men  was  submitted  to  the 
shareholders  from  which  the  plaintiff  might 
select  one,  but  the  plaintiff  Herman  Katz  re- 
fused so  to  do.  What  explanation  or  dls- 
proval  shall  develop  when  this  case  Is  tried 
on  Its  merits  and  the  litigants  and  their  wit- 
nesses subjected  to  the  teat  of  cros»«xam- 
Inatlon  we  cannot  now  know;  but  there  Is 
here  no  suffldent  showing  to  authorize  the 
circuit  court,  in  the  exercise  ot  a  Just  dis- 
cretion, to  appoint  a  receiver  of  the  proj^erty 
of  this  corporation  pendente  lUeu 
Ordor  affirmed. 


KATZ  et  aL  v.  DB  WOLF  et  aL 
(Supreme  Court  of  Wisconsin.   Dec.  10,  1912.) 

Appeal  from  Circuit  Court,  Milwaukee  Coun- 
ty: William  J.  Tamer,  Judge. 

Action  by  Herman  Kats  and  another  ^inst 
John  B.  De  Wolf,  edmlnistrator,  etc,  and 
outers.  From  an  order  denying  a  motion  for 
the  appointment  of  a  receiver  i>endente  lite, 
ptaintiffB  appeal.   Order  affirmed. 

Frank  M.  Hoyt,  of  Milwaukee  (GUcksman, 
Oold  &  Corrlgan.  of  Milwaukee,  of  coonHel),  for 
appellants.  Adolph  Habschmann,  of  Milwaukee 
(Tbomas  H.  Gill,  of  Milwaukee,  of  counsel), 
lor  respondents. 


TIMLIN,  J.  This  case  relates  to  a  dUfeient 
oorporation,  but  othnwlse  presents  the  aanie 
questions  as  the  preceding  case  of  Kats  et  aL 
V.  Dte  Wolf  et  ah.  138  nTW.  1(03,  and  is  ruled 
by  the  decision  in  that  case. 

Order  affirmed. 


VAN  DINTER  v.  WOEDBN-ALLEN  OO. 
(Supreme  Court  of  Wisconsin.   Dec.  lOL  1&13L 
Qissenang  Opinion*  Dec  12,  1B12.| 

1.  Mastu  A.ND  Sbbtakt  tf  219*)  —  AaSDUP' 
TioH  or  Bisk. 

The  danger  vl  the  tipping  ap  of  the  rear 
ends  of  two  unfastened  planks  by  the  operation 
of  a  hoisting  appai^tus,  so  arranged  that  the 
weight  of  the  article  belnjt  raised  050  to  400 
pounda)  and  part  of  that  of  the  apparatus  comes 
on  the  few  inches  of  the  planks  extending  be- 
yond their  support,  is  bo  apparent  that  a  car- 
penter of  many  years*  experience  will  be  held 
OB  matter  of  law  to  have  assumed  the  risk. 

[Ed.  Note.— 'For  other  cases,  see  Master  and 
l^uit,  Gent.  Dig.  H  flajO-CQ4;  Dec  ZUg.  | 

2.  Mastkb  and  Bekv  abt  (H  201,  22S*>— Aa- 
BUHPTioH  or  Bisk  aetd  CoNmBUiOBT  Mko- 

uoENcs — Statutes. 

The  defense  of  assumption  of  rlska  and 
contributor  negligence  are  not  abolished  by  St. 
1S9&  I  16$&-S1,  providing  that  one  employing 
another  to  perform  labor  in  the  erection  of  a 
building  fiiiall  not  furnish  for  the  performance 
of  such  labor  hoists  which  are  onBafe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  1%.  H  070,  671;  Dec 

Dig.  H  204,  228J\  ""^^^ 

3.  Mastxb  Airn  Sbbvabt  Q  1M*)— Dott  io 
Wabh  or  Dakobb. 

The  master  is  undw  no  duty  to  wan  of 
the  danger  an  employ^  who  fully  knows  and  ap- 
preciate Uie  situation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  f|  30S,  809;  Dec.  Dig.  | 
154.*] 

4.  MAsnm  and  Sbbtaut  (|  203*)— ^Aasmcp* 
TioN  or  Bisk"  —  "CoarrEiBUTon  Nkou- 

OENCE." 

Assumption  of  risk  and  ^sence  of  oontrib- 
ntory  negligent  may  coexist;  the  former  relat- 
ing to  assumptica  by  an  employ^  of  a  risk  al- 
ready in  existence  when  assumed,  and  the  latter 
to  conduct  on  his  part  increasing  an  listing 
risk  or  creating  or  contributing  proximately  to 
a  new  one. 

{Bd.  Notfc— For  other  cases,  see  Blaster  and 

Servant,  Cent.  Dig.  K  588-M;  Dec  Di«.  | 
203.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  1,  pp.  589-591;  voL  8,  pp.  75S4.  7S8S; 
vol.  2,  pp.  1540-1047;  vol  8,  p.  7617 J 

Timlin  and  Kerwln,  JJ.,  dissentlnfc 

Appeal  ticm  CUcnlt  Coor^  USlwankee 
Coonty ;  W.  J.  Tamer,  Jodge. 

Action  by  Peter  Tan  Dinter  against  the 
Wordm-Alloi  Company.  From  an  order  net- 
ting aside  the  verdict  and  grantliig  a  new 
trial,  defendant  ai«>ealB.  Reversed  and  re- 
manded, with  directions. 

Action  for  personal  injuries.  The  Mea&- 
ant  was  engaged  In  building  an  addlUoD  to 
the  plant  of  the  Power  ft  Mining  Company, 
at  the  village  of  Cudahy,  under  an  Independ- 
ent contract  The  plaintiff,  a  man  44  years 
of  ag^  who  had  worked  at  the  carpenter 
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trade  for  28  yean,  was  employed  by  deCnd- 
ant  as  nidi  carpeoter  and  Joiner.  On  the 
6th  of  July,  1910,  plalntUf  was  dtrected  by 
the  defendant  to  leeelre,  place,  and  lay  In 
tbe  tbdrd  story  of  the  bnildlnc  tbco  under 
construction,  beam  joists  for  tbe  support  of 
tbe  floor  to  be  laid  In  each  Btory-  1^  lon- 
gitudinal timbera  for  tbe  mpportfrfBOGb  beam 
joists  were  in  place  for  recelTlng  tbem.  Tbese 
extended  east  and  west,  and  tbe  joists  that 
were  to  be  laid  extended  north  and  south. 
Tbe  space  brtvesn  tbe  timbers  upon  whlcb 
the  jolata  were  to  be  laid  waa  about  18  feet, 
and  the  Jolata  were  being  placed  or  set  in 
these  ttmben  erosawlse  abont  4  f^  apart 
The  Joists  were  about  16  feet  In  length  and 
about  6x12  Inches  thick.  The  plaintiff  was 
standing  on  the  north  longitudinal  timber 
xeoelTlng  the  JolatB  to  be  set  in  place  as  th^ 
were  hoisted  from  the  groimd.  Tbe  hoisting 
-was  being  done  by  the  mai  below  by  means 
of  a  block  and  tackle  attached  to  a  so^Ued 
**horse,'*  which  rested  on  tbe  Joists  that  were 
already  set  in  vAAce.  This  horse  device  con- 
sisted of  a  plai^  12  inches  wide  by  8  inches 
thick  and  about  20  feet  long,  set  edgewise, 
with  two  legs  consisting  of  2x4  timbers  fas- 
tened to  the  rides  abont  8  feet  from  the  front 
and  T-shaped,  and  each  resting  upon  a 
tMiard,  wbldi  lay  flat  on  the  Joists  and  pro- 
jected In  front  of  tbe  last  Joist  laid  and 
ran  ba(^  parallel  with  each  other  to  tbe  tall 
end  of  tbe  horse  about  20  feet  l^iere  was 
a  spread  of  S  or  4  feet  between  the  legs 
at  thdr  bottom.  As  the  apparatus  was  be- 
ing operated  by  tbe  plaintiff  and  his  taeli}er, 
also  a  carpenter,  Vhen  a  Joist  was  to  be 
raised  tb^  placed  the  legs  of  the  horse  near 
the  front  ends  of  tbe  two  boards,  a  little 
forward  of  the  last  Joist  that  had  been 
placed.  Tbe  tall  end  of  the  hoist,  which 
was  set  edgewise  and  formed  the  back  of  the 
borse,  was  lashed  to  a  Joist  by  means  of  a 
rope,  leaving  the  two  boards  on  which  the 
1^  of  the  borse  rested  loose.  One  end  of 
the  rope  which  passed  through  tbe  pulleys 
of  the  blOfA  and  tackle  was  fastened  to  the 
Joists  to  be  raised,  and  tbe  men  below,  fire 
or  six  In  number,  pulled  at  the  other  aid  of 
the  rope,  thereby  ralsh^  the  Joist  Each  Joist 
weighed  from  860  to  400  pounds.  When  It 
reached  the  proper  level.  It  was  received  by 
plaintiff  and  set  in  place.  They  would  then 
Tmtle  the  tail  end  of  tbe  horse,  move  the  ap- 
paratus forward  about  fbur  feet  to  the  Joist 
wbidi  had  Just  been  placed,  and  the  same 
operation  would  be  r^eated.  While  one  of 
tbe  Joists  was  being  tbus  hoisted  uid  tbe 
plaintiff  was  standing  to  tbe  side  on  the 
north  longitudinal  timber  waiting  for  the 
Joist  to  come  up,  one  of  the  loose  boards 
on  which  the  1^  of  the  horse  rested, 'by 
reason  of  Ihe  pressure  exerted  at  tbe  front 
end,  t^iped  up  at  tbe  rear  and  slued  around, 
knocking  the  plaintiff  off  the  timber  on  which 
be  was  standing,  as  the  result  of  which  be 
fell  to  tbe  ground  and  smtalned  the  Injury 
for  which  this  action  was  brought 


A  special  verdict  was  returned  finding:  (1) 
That  the  hoist  which  was  being  used  and 
opoated  at  tbe  time  tbe  plaintiff  was  in- 
jured was  not  safe,  suitable^  <a  proper,  and 
not  so  constructed,  placed,  and  opmted  as 
to  give  proper  protection  to  tbe  life  and  limb 
of  a  iwson  so  employed  or  engaged  as  the 
plaintiff  was  at  tbe  time  of  tbe  accident; 
09  that  the  use  of  the  hoist  in  that  condi- 
tion was  the  proximate  cause  of  plalntUTa 
injury ;  (3)  that  tbe  defendant  in  the  exw- 
dse  of  ordinary  care  ought  reasonably  to 
liave  anticipated  that  said  boist  wu  unsafe, 
unsuitable,  or  Improp^  and  not  so  construct- 
ed, placed,  and  operated  as  to  give  int^er 
protection  to  the  life  and  limb  of  a  person  em- 
ployed or  engaged  as  the  plaintiff  was  at  the 
time  he  was  Injured ;  (A)  that  the  plaintiff  at 
the  time  he  was  workli^  with  said  boist  did 
not  know  and  comprehend  the  danger  from 
using  said  hoist  In  the  condition  in  which  it 
then  was ;  (5)  that  the  defendant  In  the  exer- 
cise of  ordinary  care  ought  to  have  known  and 
appreciated  that,  unless  tbe  boards  on  which 
the  legs  of  the  hoist  rested  were  securely 
fastened  or  held  down  at  or  near  tbe  rear 
end  of  said  hoist,  they  were  liable  to  tip  up 
during  the  operation  of  hoisting  as  it  was 
being  carried  on.  and  to  cause  some  sudi  ac- 
cident as  the  one  which  happened  to  the  plain- 
tiff; (6)  that  the  defendant  in  the  exercise  of 
ordinary  care  ought  to  have  discovered  and  ap- 
preciated such  danger  before  the  accid^t ;  (7) 
tliat  tbe  defendant  in  the  exercise  of  ordinary 
care  ought  to  have  notified  and  warned  the 
plaintiff  of  the  danger  of  operating  the  said 
hoist  unless  the  boards  on  which  the  legs 
of  the  hoist  rested  were  securely  fastened  or 
held  down  at  or  near  tbe  rear  end  of  said 
hoist  es  they  were  liable  to  tip  up  during  the 
operation  of  hoisting  as  It  was  being  carried 
on,  and  to  cause  some  such  accident  as  the 
one  which  happened  to  tbe  plaintiff;  (9 
that  such  failure  to  warn  the  plaintiff  was 
the  proximate  cause  of  bis  injury;  (9)  that 
no  want  of  ordinary  care  on  the  part  of  the 
plaintiff  contributed  proximately  to  his  In- 
jury ;  and  (10)  damages,  $6,500. 

Defendant  objected  to  the  submission  of 
question  7  on  the  ground  that  there  were  no 
issuable  facts  to  make  its  submission  proper* 
also  to  question  No.  1.  After  verdict  de- 
fendant moved  for  judgment  either  on  tbe 
verdict  or  on  the  evidence,  and,  falling  that 
that  question  7  be  stricken  out,  the  answer 
to  qiustlon  8  changed  from  "yes"  to  "no," 
and  the  answer  to  question  0  changed  from 
"no"  to  "yes,"  and  for  Judgment  on  the  ver- 
dict as  so  cbanged.  The  plaintiff  also  moved 
for  judgment  upon  the  v«cdict  and,  foiling 
that  moved  that  the  answers  to  questions 
5  and  6  be  cbanged  from  "yes"  to  "no,"  and 
for  Judgment  upon  the  verdict  as  so  cban^^ 
and,  foiling  that  moved  for  a  new  trial  on 
the  ground  of  the  verdict  being  Inconsistent 

The  court  ordered  the  v«dict  set  aside, 
granted  a  new  trial,  and  denied  all  the  other 
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■motioiia.  rrom  stxch  order  tba  defendant  ap- 

'pealed. 

Flanders,  Botttim.  Fawsett  &  Bottom,  of 
JtfUwankee,  for  appellant  Harry  M.  Sbeeta, 
■of  MllwaQkee  (Jared  Tbompson  and  H.  J.  Pi- 
per, botb  of  Milwaukee,  of  connaeDi  for  re- 
spondent. 

VINJE;  J.  (after  stating  the  facts  as 
-above).  [1]  Tbere  Is  practically  no  dispute 
In  the  evidence  as  to  how  plaintiff  was  In- 
jured. The  statemoit  of  fa<^  shows  pre- 
cisely what  happened  and  how  it  happened. 
The  legs  of  a  hoist,  which  was  required  to 
annmrt  a  weight  of  ftom  800  to  400  pounds, 
in  addition  to  a  portion  of  its  own  wdc^t, 
xested  upon  the  ends  of  two  one-lndi  horlaon- 
tal  boards  In  front  of  tbdr  snppOTt;  the  rear 
-mds  being  unfastened.  It  Is  apparent  that 
-the  ftuBtoilng  of  the  tall  end  «t  the  plank 
of  the  hoist  would  have  no  tendency  what- 
■erer  to  prevent  the  weight  on  the  legs  from 
tipping  up  the  rear  aids  of  the  loose  hori- 
zontai  boards.  That  the  natural  and  inevi- 
table tendency  of  the  w^ht  on  the  legs 
was  to  lower  the  aids  on  which  they  rested 
and  tip  up  the  other  ends  Is  a  fact  of  which 
every  (diild  using  a  teeter  or  seesaw  Is  fully 
awar&  That  th^  would  so  tip  up  when- 
•ever  the  might  in  front  of  tiie  support  over- 
'Came  the  weight  to  the  rear  thereof  is  equal- 
ly obvious.  That  a  weight  of  from  800  to 
400  pounds,  in  addition  to  the  weight  of 
about  two^tlitrds  of  the  hoist,  though  ap- 
plied only  a  few  .Inches  in  front  of  the 
support,  was  likely  to  overcome  the  weight 
of  that  portion  of  the  boards  lying  back 
thereof,  Is  also  quite  apparent  It  is  Incon- 
ceivable that  a  carpenter  of  28  years'  ex- 
perience should  not  be  cognisant  of  these 
facts.  He  knew  just  how  the  hoist  was 
placed,  how  it  was  fastened,  and  what  work 
It  had  to  do.  He  knew,  also,  that  any  down- 
ward pressure  or  weight  upon  the  legs  would 
tend  to  raise  the  rear  ends  of  the  boards  on 
which  they  were  placed.  In  short,  he  knew 
everything  the  master  could  have  told  him 
relative  not  only  to  the  manner  in  which 
the  hoist  was  constructed  and  placed,  but 
also  to  the  effect  of  using  It  In  such  manner 
as  it  was  nsed.  The  mechanical  appliance, 
operation,  and  resultant  danger  were  so  sim- 
ple and  obvious  that  comment  thereon  serves 
-  only  to  confnse.  One  who  cannot  appreciate 
such  danger  from  a  view  or  mental  picture  of 
the  situation  itself  is  not  likely  to  do  so 
through  the  medium  of  argument  or  explana- 
tion. Fully  knowing  and  appre<datlng  such 
situation,  plaintiff  must  be  held  as  a  matter 
of  law  to  have  assumed  the  risk. 

[2]  Section  1630—81,  Stats.,  does  not  abol- 
ish the  defense  of  assumption  of  risk  or  con- 
'txlbutory  negllgaice.  Koepp  v.  National 
Enameling  &  Stamping  Co.,  130  N.  W.  179, 
■decided  herewith;  Williams  v.  Wagnw  Co., 


110  Wis.  406,  88  N.  W.  167 ;  Knisley  v.  Pratt. 
148  N.  T.  372,  42  N.  a  086.  32  li.  R.  A.  367: 
Caddy  v.  Interborough  Rapid  Transit  Co.. 
105  N.  T.  423.  88  N.  B.  747,  SO  I«.  K.  A.  (N. 
S.)  SO;  Schmidt  v.  Robn,  127  Appw  DIt.  22a 
110  N.  Y.  Supp.  1086;   O'Maley  r.  South 
Boston  G.  L.  Oo.,  tS8  Mass.  135,  32  N.  E.  j 
1119.  47  L.  B.  A.  161.  This  question  is  foilj  j 
treated  In  the  first  case  dted,  and  it  is  deem-  I 
ed  unnecessary  to  say  more  hwe  than  merely 
to  ref  w  to  it  I 

[I]  It  follows  logically,  from  what  has  bem 
said,  Qiat  no  duty  devolved  upon  tlie  di^eud- 
ant,  though  found  to  odst  In  answer  to 
question  7,  to  warn  plaintiff  of  the  danger. 
For  somewhat  analogous  cases,  see  Dongher-  i 
ty  V.  West  Sup^or  Iron  ft  S.  Co..  88  Wis.  I 
844.  60  N.  W.  274;  Dahike  T.  nUnois  8.  Go,  | 
100  Wis.  431.  76  N.  W.  862;  I^ber  v.  C 
Beiss  Coal  Co.,  124  Wis.  664, 102  N.  W.  lOtt; 
Bahles  T.  J.  Thompson  ft  Sons  iSXg.  Co.,  18T 
Wis.  006,  118  N.  W.  860,  119  N.  W.  288^  23 
Ifc  B.  A.  (N.  B.)  296;  lAdwlg  T.  J^eaoa  loe 
Ca,  141  Wis.  191,  124  N.  W.  407;  Brotakt  v. 
WlsconBlu  Granite  Co.,  142  Wis.  880,  129  N. 
W.  916h  27  L.  R.  A.  (N.  &)  982;  Brown  v. 
Conners,  140  "WIb.  40S,  185  N.  W.  867. 

[4]  That  the  ansmrs  to  qnestioDs  6^  6;  and 
9  are  not  inconsistent  is  decided  and  tdearly 
shown  in  the  case  of  Campehure  v.  Standard 
Mfg.  Co.,  137  Wis.  160.  118  N.  W.  6S3.  As- 
sumption of  risk  and  abeoice  of  eontrlbntory 
negligence  may  coolst  The  former  relates 
to  the  assumption  by  the  plaintiff  of  a  risk 
already  in  existence  at  the  time  It  Is  assum- 
ed; the  latter,  to  conduct  on  bis  part  that 
increases  an  existing  risk,  or  creates  or  con- 
tributes proximately  to  a  new  one. 

The  court  should  have  changed  the  answer 
to  question  7  from  **ye8"  to  "no,"  and,  upon 
the  verdict  so  changed,  rendered  Judgment 
for  defendant 

Order  reversed,  and  cause  remanded,  with 
directions  to  change  the  answer  to  question  T 
from  "yes"  to  "no,"  and,  upon  tbe  verdict  so 
changed,  to  render  judgment  for  defendant 

TIMLIN,  J.  (dissenting).  This  Is  an  appeal 

from  an  order  granting  a  new  trial  on  tbe  | 
ground  that  the  special  verdict  was  Incon-  i 
slstent  There  Is  no  question,  I  think,  but 
that  the  findings  of  the  special  verdict  are 
inconsistent  with  one  another;  but  the  ma- 
jority opinion  disposes  of  the  case  on  the 
merits  and  orders  Judgment  for  the  defeod- 
ant  on  the  theory  that  the  undisputed  evi- 
dence shows  assumption  of  risk. 

I  cannot  assent  to  this  disposition  of  the 
case,  but  think  the  order  appealed  from 
should  be  affirmed.  The  statemmt  of  facts 
in  the  majority  opinion  is  correct  and  need 
not  be  here  repeated  exc^  in  one  partieolar, 
and  that  Is  the  point  upon  which  the  case 
turns. 

The  two  "tNMzds**  mentioned  in  the  majori- 
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ty  oploton  upon  irtddi  £be  1^  of  the  "borse" 
rested  were  plank  8  inches  thick  and  20  feet 
long  and  probably  12  Inches  wide.  They  pro- 
jected 18  or  ao  Indiea  east  of  the  easterly 
Joists  and  the  legs  of  the  "borstf*  rested  on 
them  8  Inches  or  a  foot  east  of  the  east 
Joist  (Bast  la  toward  the  high  end  of  the 
"horss^  to  which  the  hoisting  tackle  was 
fastflBDedt  west  to  the  low  end  (tf  the  "horse" 
which  was  tied  down  to  a  Joist  with  a 
ropa)  'Whm  this  Is  added,  it  is  not  qnite 
80  obrlODS  that  these  "boards"  wonld  tip  np 
in  hoisting  a  piece  of  timber  wel^iliv  SCO 
to  400  pounds.  We  must  bear  In  mind  that 
the  burdoi  of  pro^  is  upon  the  dtfendant 
and  omisBlons  in  the  erldence  count  In  favor 
of  the  plaintUC  The  appliance  has  been  in 
use  sereral  years,  althoni^  it  ¥ns  new  to 
the  plaintiff.  Tben  Is  evidence  that  he  han- 
dled and  adjusted  it  as  dlre<^ed  by  tiie  super- 
Intoidait,  and  that  he  had  hoisted  into  place 
with  it  one  Joist  with  safety;  but;  while 
hoisting  the  second  one,  he  was '  Injured 
1^  one  of  these  plank  tilting  up  and  swing- 
ing sldewise  and  striking  Mm.  Upon  these 
facCb  and  at  common  law  no  negligence  of 
the  defendant  was  shown,  but  defendant's 
negligence  reealta  from  the  statute  (section 
1636—81).  Now  the  assnmptlon  of  risk  la 
found  on  the  foregoing  facts  by  the  majority 
opinion  notwithstanding  this  burden  of  proof, 
and  notwithstanding  the  plaintiff  testified  be 
did  not  know  of  this  danger,  and  notwith- 
standing that  no  member  of  this  court  can 
now  say  without  making  experiment  that 
350  or  400  pounds,  or  rather  one-half  of  that 
weight,  would  tilt  up  a  S-lnch  ao-foot  plank 
with  a  leverage  of  8  Inches  or  a  foot  It  Is 
not  even  shown  of  what  timber  these  planks 
were,  nor  Is  there  any  estimate  of  their 
weight  nor  of  the  weight  which  would  be 
required  to  uptllt  the  plank  when  applied 
8  inches  or  1  foot  from  the  fulcrum,  17H 
feet  of  the  plank  projecting  on  the  other  side 
of  this  fulcrum.  It  Is  also  noticeable  that 
only  one  of  the  plank  tUted  up  and  awtmg 
around,  and  that  there  is  affirmative  evi- 
dence that  the  tilting  and  swinging  of  this 
was  caused  by  the  hoisting  crew  on  the  lower 
floor  pulling  sideways,  thus  making  a  case 
of  an  appliancie  condeumed  by  statute  with 
negligence  of  fellow  servants  contributing  to 
cause  the  injury.  The  defendant  Introduced 
this  plaintiff  to  the  appliance  in  question, 
which  bad  been  used  by  defendant  for  'sev- 
eral years  as  a  derrick  or  holsL  The  defend- 
ant's superintendent  states  that  he  Instructed 
the  plaintiff  in  general  language  to  fasten 
dovrn  the  rear  end  of  the  contrivance.  Plain- 
tiff denies  this  and  claims  he  was  Instructed 
to  fasten  down  with  a  rope  the  lower  end 
of  the  so-called  "horse."  Olils  It  is  admitted 
he  did. 

Mr.  Justice  EBRWIN,  I  am  authorised  to 
say,  concurs  in  this  dissent 


In  re  BDYNOLDS'  WllXh 
(Supreme  Oonrt  of  Wisconsin.  Dee.  10^  1912.) 

1.  Wills  (|  802*)  —  GonsTsnonoK  —  Bs- 

MOUNOBICSNT  BT  WlOOW. 

Where,  under  a  will  which,  after  creating 
various  bequests,  provided  that  the  residue  was 
given  in  trust  to  certain  persons  for  10  years 
for  the  purpose  of  Investing  same,  receiving  the 
income  therefrom,  and  distributing  the  residue 
to  testator's  wife  and  others  in  stated  percent- 
ages, it  appeared,  In  view  of  the  drcumstances 
under  which  the  will  was  executed,  that  testa- 
tor intended  that  no  part  of  Ids  estate  should 
become  intestate,  the  residue  bequeathed  to  his 
widow,  upon  being  renounced  by  her,  went  to 
the  residuary  legatees  generally,  without  re- 
striction of  a  purtioilar  part  tnereof  to  each 
one. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  2091-2098;  Dec.  Dig.  |  802.*] 

2.  Wills  (|  802*)  —  Constbuctioh  —  Rs- 

nOtTNCEUBNT  BT  WIDOW— EPFIOT. 

The  renouncement  by  a  widow  of  tiw  bene* 
fits  conferred  upon  her  by  testator  cannot  dis- 
turb the  will  except  as  to  the  provision  for  her, 
and  will  not  defeat  the  Intended  disposition  of 
testator's  other  property  where  her  renuncia- 
tion does  not  necessarily  interfere  therewith. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2091-2008;  Dec  Dig.  |  802.*] 

8.  WiLM    (I    802*)- COKSTBUCTION  — "BkBI- 

The  "residue"  of  testator's  estate,  as  the 
term  was  used  in  his  will,  consisted  of  the  part 
that  remained  of  the  general  estate  after  de- 
ducting the  debts  and  the  widow's  legal  share. 

[Ed.  I^ote.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  2091-2098;   Dea  Dig.  |  802.* 

VoT  other  defioitioo^  see  Words  and 
Phrases,  vol.  7.  pp.  616»%71;  voL  8,  p.  HSO.] 

4.  Wills  (|  440*)— CoNBXBUonoK. 

A  testator's  intent  must  be  gathered  from 
the  entire  will  under  the  facts  and  circum- 
stances surrounding  him. 

[Bd.  Note.— For  other  cases,  see  Wills,  Gent 
Djg.  I  0S6;  Dec  Dig.  I  440.^ 

6.  Wills  (|  740*)— Dibibibutior— Sufdla- 

TION. 

Where  a  will  disposes  of  the  whole  of  the 
residuum  of  testator  s  estate  to  the  residuary 
legatees,  no  part  being  left  to  become  intestate, 
a  stipulation  of  Uie  parties  for  a  distribution 
contrary  thereto  must  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1S8S-189S;  Dec  Dig.  {  74a*j 

6.  Wills  (f  634*)— OoKSTBnciioN--TxBiino 

OF  INTEBEBTB. 

A  will  giving  property  to  the  residuary 
legatees  Bobfect  to  a  trust  for  ten  yeara,  free 
from  condltloiis  which  might  defeat  the  gift 
when  the  trust  expired,  vested  a  present  title 
in  the  residuary  legatees,  though  It  postponed 
the  distribution  until  the  expiration  of  the 
trust 

[BML  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  H  1488-lSlO:   Dec  Dig.  |  634.*] 

Appeal  from  Circuit  Court,  Milwaukee 
Comity;  Lawrence  W.  Halsey,  Judge. 

Probate  of  tbe  will  of  Edwin  Reynolds,  de- 
ceased. Appeal  from  a  judgment  of  the  Cir- 
cuit Court  afflrmlDg  a  Judgment  of  the  Pro- 
bate Court  with  certain  exceptions.  Affirmed. 

Edwin  Beynolds  died  February  19,  1909, 
leaving  surviving  him  his  widow,  who  was  his 
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second  wife,  and  an  adopted  daughter.  His 
will,  executed  September  9,  1905,  waa  dnly 
offered  for  probate.  By  this  Instrument  he 
made  various  spedflc  bequests  and  provided 
certain  annuities,  among  them  an  annuity  of 
$3,000  per  year  for  his  wife  for  a  period  of 
ten  years.  The  residue  of  tJie  estate  was 
disposed  of  as  follows: 

"Nineteenth,^  All  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real  and  personal, 
I  give,  devise  and  bequeath  In  tnut  to  Charles 
F.  P.  Pnllen,  Nellte  H.  R^nolda  and  Fred 
W.  Niles  of  MUwankei^  Wisconsin,  to  have 
and  to  hold  the  same  for  the  period  of  ten 
(10)  years  after  my  death,  for  the  purpose  of 
InTestlns  the  same,  receiving  the  income 
therefrom,  distributing  the  residue  as  here- 
inafter provided,  and  carrying  out  all  of  the 
,  provisiona  of  this  will;  and  I  authorize  and 
empower  them  to  sell  and  convey  any  part 
of  my  estate,  either  real  or  personal,  at  any 
time  In  their  discreUon,  and  to  reinvest  the 
iwoceeds  ttaoreof  In  sudi  Income  producing  se- 
curities  M  in  their  Judgmoifi  wiU  be  fbr  the 
beat  interests  of  my  estate; 

"Twentieth.  I  direct  that  my  trustees  above 
named,  shall  before  the  expiration  of  said 
trust,  convort  all  of  the  property  and  estate 
remaining  in  their  hands  into  money  for  the 
purpose  of  distributing  the  same  among  the 
beneficiaries  hereinafter  named,  and  I  direct 
that  they  shall  j>ay  therefrom,  and  I  give  and 
bequeath  the  said  residue  of  my  estate  as 
follows,  to  wit:  To  my  wife,  Nellie  M.  Bey- 
nolds,  thirty  00)  per  cent  thereof,  to  Arthur 
Faircblld,  five  (6)  per  cent  thereof,  to  Emma 
R.  Robinson,  five  (6)  per  cent  thereof,  to 
Dorothy  Cunningham,  five  (6)  per  cent  there- 
of, to  Charlotte  Smith,  five  (S)  per  cent  there- 
of, to  Jane  A.  Cunningham,  five  (5)  per  cent 
thereof,  to  Mrs.  Emily  Rogovsky,  five  (5)  per 
cent  thereof,  to  the  Protestant  Home  for  the 
Aged  of  Milwaukee,  Wisconsin,  five  (S)  per 
cent  thereof,  to  the  Teachers'  Pension  Fund 
of  Providence,  R.  I.,  five  (6)  per  cent  there- 
of, to  the  Judge  of  probate  of  the  county  of 
Tolland,  Conn.,  and  his  successors  In  offlee  In 
trust  for  the  purpose  of  using  the  Income 
thereof,  and  such  portloQ  of  the  principal 
as  may  be  necessary  for  the  maintenance  of 
the  Reynolds  family  burying  plot  In  Mansfield, 
Conn.,  five  per  c^t  (6%)  thereof,  to  Myra 
H.  Robinson  of  Mansfield,  Conn.,  two  and  one- 
half  (2H)  per  cent  thereof,  to  Bdwln  R.  Rob- 
inson of  Mansfield,  Conn.,  two  and  one-half 
(2^)  per  cent  thereof,  to  Wlnthrop  Rey- 
nolds, son  of  John  D.  R^nolds,  of  Andover, 
N.  J.,  two  and  one-half  (2^)  per  cent  there- 
of to  G.  Osmar  Reynolds,  Jr.,  of  Pelbam 
Manor,  N.  T.,  two  and  one-half  (2%)  per  cent 
thereof,  to  Grace  B.  Reynolds  of  Pelham  Man- 
or, N.  Y.,  two  and  one-half  (2^)  per  cent 
thereof,  to  Mrs.  Emma  J.  Gardner  of  Mans- 
field, Conn.,  two  and  one-half  (2^)  per  cent 
thereof,  to  Nellie  M.  Cahoon,  two  and  one- 
half  (2^)  per  cent  thereof,  to  Mrs.  Harriet 
M,  Bowes,  two  and  one-half         per  cent 


thereof  to  Bsther  SotCDsr,  two  and  one-half 
per  cent  thereof  and  to  Susie  Johnson,  two 
and  one-half  (2^)  per  cent  thereof. 

"Twenty-first  The  annuity  provided  In 
part^rraph  II  to  be  paid  to  my  wife,  Ndlle 
M.  Reynolds,  during  ber  life,  shall  neverthe- 
less terminate  at  the  expiration  of  the  trust 
hereinbefore  created,  at  the  aid  of  ten  (10) 
years  from  my  deatii  If  she  be  then  liTliig.** 

Emma  R.  Robinson,  the  adopted  dnngbter 
and  heir  at  law  of  the  deceased,  flled,  tttijoe- 
ttons  to  the  probate  of  the  will,  allegiiig  men- 
tal Incompetency  In  the  deceased  and  imdns 
Inflnoice  uerdsed  by  a  broth«.  The  widow 
renounced  the  provisions  of  tite  will  for  her 
benefit  and  elected  to  take  in  lien  Omeof 
the  share  of  the  testator's  estate  as  provid- 
ed by  sections  2171  and  2172,  Stats.,  nnder 
the  following  stipulation,  filed  with  tlie  court 
on  December  23,  1909:  "It  Is  hereby  sdpa. 
lated  and  agreed  by  and  betweoi  the  hein  at 
law  of  Edwin  Bernolds,  deceased,  and  the 
legatees  and  beneficiaries  under  the  last  will 
and  testanunt  of  uld  deceased,  dated  Bep- 
tembw  9,  1906,  and  filed  for  prabate  In  tb» 
county  court  of  Milwaukee  county,  Wiscon- 
sin, as  follows:  First  That  the  ohJeetl<Htt 
filed  by  Mrs.  Xknma  B.  Botdnstm  to  tlie  pro- 
bate of  Kiid  will  be  withdrawn  and  that  said 
will  be  Immediately  admitted  to  x«<obat& 
Second.  That  In  consideration  of  the  with- 
drawal of  such  objections,  and  to  avoid  all 
further  controversy  and  litigation  concerning 
the  admlAlon  of  said  will  to  probate,  the 
widow  of  said  deceased,  Nellie  M.  Beynolds, 
does  hereby  elect  to  take  the  share  of  the  es- 
tate of  said  deceased  as  provided  by  law  un- 
der sections  2171  and  2172  of  the  Statutes  of 
the  State  of  Wisconsin,  which  Is  understood  to 
be  a  dower  Interest  In  any  lands  of  which  the 
deceased  died  seised,  and  one-third  of  the 
net  personal  estate  of  said  deceased  whidi 
shall  be  in  lieu  of  the  annuity  and  legacy 
provided  to  be  paid  to  her  under  said  will. 
Third.  The  legacy  to  NelUe  M.  Reynolds  of 
thirty  (SO)  per  cent  of  the  residue  of  the  es- 
tate having  lapsed  by  reason  of  her  election 
to  r«iounce  such  l^acy  and  take  the  provi- 
sion allowed  her  under  the  laws  of  the  state 
of  Wisconsin,  the  amount  of  such  lapsed  leg- 
acy being  30  per  cent  of  the  residue  of  the 
estate  of  said  deceased,  descends  to  Mrs.  Elm- 
ma  R.  Robinson  as  sole  heir  at  law  of  said 
deceased,  and  shall  be  paid  to  her  as  such 
heir  at  law  by  the  executors  of  said  will  at 
the  time  of  the  payment  of  the  spedflc  lega- 
cies and  widow's  share  of  such  estate,  which 
distribution  shall  be  made  as  soon  as  prac- 
ticable after  the  expiration  of  the  time  limit* 
ed  for  creditors  to  file  claims  against  said  es- 
tate under  the  laws  of  the  state  of  Wiscon- 
sin. October  5,  1909." 

This  stipulation  was  signed  by  all  the  lega- 
tees and  beneficiaries  under  the  will  except 
the  Milwaukee  Protestant  Home  for  the  Aged 
and  the  guardian  for  the  minor  legatees. 
The  attorn^  tot  the  Milwaukee  Protestant 
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Home  for  tbe  Aged  signed  tbe  Btipnlatlon 
witb  the  exception  of  the  last  pangraph.  The 
gnardlan  ad  Utem  ffled  a  etatement  objecting 
to  the  Btipulatlon  and  agreement  "so  far  as 
they  attempt  to  announce  the  law  relating  to 
the  time  when,  the  manner  In  whldi,  and  the 
veraons  to  whom  dlspoaltion  shall  be  made 
of  that  portion  of  the  estate  ruionnced  by 
the  widow."  E'd>maE7  24, 1911,  the  attorney 
tor  the  ICUwankee  Protestant  Home  for  the 
Aged  and  the  guardian  ad  litem  petitioned  the 
probate  court  for  construction  of  the  wUlf 
alleging  their  "doubt  about  tiie  proper  con- 
atmctlon,  meaning,  and  eflCect  of  said  wilt 
takoi  In  omnection  with  the  sUpoIatlon  and 
agreement  of  the  widow  to  take  the  provision 
made  by  law."  The  court  held  It  bad  power 
to  construe  the  provisions  of  the  will  without 
reference  to  the  provisions  of  the  stipulation, 
and  that  the  30  per  cent  of  the  residue  of 
the  estate,  which  under  the  will  was  to  go  to 
the  widow  upon  the  termination  of  the  trost 
estate,  by  reason  of  the  widow's  election  to 
take  the  provision  made  for  her  by  law,  re- 
mained part  of  the  residue  of  the  estate  and 
was  to  be  distributed  at  the  end  of  the  trust 
period  as  provided  by  the  wllL  On  appeal  to 
the  circuit  court,  the  Judgment  of  the  probate 
court  wa^  affirmed,  except  as  to  the  payment 
of  a  small  annuity  and  the  distributive  shares 
going  to  each  residuary  legatee,  and  as  so 
modified  the  Judgment  was  approved.  The 
modifications  made  by  the  circuit  court  are 
immaterial  to  this  appeal,  except  what  the 
circuit  court  held  as  to  the  vesting  of  the  In- 
terests in  the  residue,  which  was  to  be  dis- 
tributed at  the  end  of  the  trust  period.  As  to 
tliese  the  court  held  that  the  vesting  of  these 
Interests  was  postponed  until  that  time.  This 
'  Is  an  appeal  from  tiie  Judgmttit  of  the  dr- 
colt  court 

Sdgar  It.  Wood  ud  A.  a  Umbreit,  both 
of  Milwaukee  for  appellant  T,  L.  ^nnan. 
W.  W.  Wight,  and  H.  K.  Curtis,  all  of  MU- 
wankee.  for  respondent 

SIBBBOOiB,  J.  (after  stating  the  &cta  as 
ftiwve).  [1]  The  controversy  presents  the 
question:  What  disposition  was  made  by 
tbe  testator  of  the  30  per  <»nt  of  ttie  residue 
of  the  testator's  estate^  wUdt  by  the  inort- 
alona  of  the  will  he  bequeathed  to  the  wid- 
ow? Tbe  widow  renounced  this  bequest 
by  electing  to  take  tiie  iwovlslon  made  for 
ber  1^  law.  Tbe  aivellants  contend  that 
tbe  effect  of  tbe  widows  election  is  that  tbe 
portion  of  the  estate  so  bequeathed  to  her 
becomes  nndlsposed-of  property,  and  passes 
to  tlie  testator's  adopted  daufi^kter  as  his  tidr 
at  law;  while  the  respondents  ass^  that 
tlie  provisions  of  the  will  show  that  the  tes- 
tator Intuded  this  portion  of  hbi  estate  to 
be  a  part  of  the  resldQiun  q^edfled  In  the 
willy  and  that  it  passes  to  those  persons 
whom  he  designated  as  residuary  legatees. 
Xbe  trial  court  held  that  the  portion  of  the 
residue  bequeathed  to  the  widow  remained 


part  of  the  residuum  and  passed  to  the  resld- 
nary  legatees  after  the  widow  dropped  out 
of  tills  class.  The  ctrnttolllng  Inquiry  is: 
What  disposition  did  the  testator  make  of 
this  portion  of  lilB  estate?  It  is  ui^ed  that 
by  his  wlU-he  oedflcally  limited  tUs  be- 
que^  to  his  widow,  and  that  by  her  rmun- 
datton  thereof  there  is  a  failure  of  disposi- 
tion of  it,  and  hence  that  it  derrolveB  as  In- 
testate propOTl7<  If  the  testator  intmded 
that  Hie  residuary  legatees,  other  than  his 
widow,  should  receive  the  residuum,  Indud- 
Ing  the  part  she  was  to  take  under  tbe  wlU, 
that  solves  the  inquiry  and  fixes  the  disposi- 
tion thereof.  We  are  <a  opinlat  that  It  Is 
manifest  from  the  provisions  of  the  will  that 
the  testator  intended  that  the  residue  of  his 
estate,  as  fixed  by  his  will,  should  ge  to  ' 
the  residuary  legatees  generally,  without  re- 
striction of  a  particular  part  thereof  to  each 
one.  Approaching  the  situation  as  the  tes- 
tator did,  it  Is  clear  that  he  considered  the 
persons  who  were  to  be  the  objects  of  bis 
bounty  under  three  classes,  namely,  those 
upon  whom  be  Intended  to  bestow  specific 
bequests,  thai  his  widow,  and  finally  the 
-class  which  was  to  receive  the  residuum; 
and  he  parceled  out  bis  estate  with  this  In 
view.  It  also  appears  that  It  was  bis  definite 
purpose  and  object  that  no  part  of  his  estate, 
except  a  small  portion  of  the  residuum, 
sbould  go  to  his  adopted  daughter,  and  that 
no  part  of  his  estate  should  devolve  as  In- 
testate estate.  The  scheme  of  Intrustlng'and 
bequeathing  the  residue  of  the  estete  to  the 
three  selected  trustees,  who  were  to  bold  the 
property  for  ten  years  and  then  distribute  it 
as  directed,  is  persuasive  evidrace  of  his  in*^ 
tent  that  the  residuum  was  to  belong  gen- 
erally to  those  whom  be-  selected  as  residu- 
ary legatees,  and  to  that  end  he  Invested  the 
trustees  with  extensive  powers  of  manage- 
ment and  control  over  the  same,  with  direc- 
tions to  bold  the  accumulations  thereof  for 
10  years,  after  converting  all  of  the  residue 
into  money,  "for  tbe  purpose  of  •  *  • 
distributing  the  residue  as  hereinafter  pro- 
vided" among  his  beneflciaries.  It  is  signifi- 
cant that,  in  dealing  with  the  residue,  the 
testator  treated  it  throughout  as  a  separate 
quantum  of  his  estate,  which  should  be  htid 
for  a  period  of  years  for  the  purpose  of  dis- 
tributing it  among  the  residuary  legatees, 
and  that  this  scheme  ai^iealed  to  him  as  the 
best  legal  means  for  gathering  and  holding 
this  residuary  estate  for  those  whom  be  dee* 
Ignated  as  Its  benefldarlea. 

[2]  The  fact  that  the  widow  rawnnced 
the  benefits  he  conferred  upon  ber  as  a  re- 
siduary legatee  does  not  disturb  tbe  will  of 
Sfr.  B^nold^  except  in  the  particular-  pro- 
vision Intended  for  her,  and  cannot  operate 
to  d^eat  tiie  intended  dlspoalUon  of  his  other 
property,  unless  her  renundatltm  necessarily 
Interferes  therewith.  Apptflants  lay  nmeb 
stress  (HI  the  case  of  In  re  Bradley^  WIU, 
12S  Wis.  m  101  N.  W.  89S,  8  Ann.  Cas.  716. 
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as  applicable  to  and  controlUnff  the  Instant 
casfr  The  principal  question  thwe  consid- 
ered waa  how  to  aseertaln  the  realdne  of  the 
testator's  estate ;  hU  wife,  to  whom  was  be- 
queathed a  part  thereof,  haTlng  piedeceaaed 
him,  and  bis  second  wife,  who  snrrlTed,  hav- 
ing demanded  the  one-third  of  hla  estate  to 
which  she  was  entitled  nnd«-  the  law. 

[9]  This  coart  thoe  held  that  nndw  sncJi 
dicnmstances,  and  under  the  provisions  of 
the  win,  the  testator  used  the  word  "resldae^* 
In  the  sense  In  which  It  Is  commonly  eonploy- 
ed,  and  that  the  "residue  of  tbe  testator's 
estate,"  under  these  condUlonB,  consisted  of 
the  pert  that  remained  of  the  genwal  estate 
after  deductliw  the  debts  and  the  widow's 
legal  Bhar& 

[4]  This  rule  for  ascwtalnlng  the  "residue^ 
Is  to  be  applied  here,  but  the  case  In  no  way 
alda  ns  to  ascertain  what  dlaporitlon  &fr. 
Beynolds  made  of  the  realdne  of  his  estate 
by  the  provisions  of  his  wUL  That  Intoitlon 
■must  be  gathered  from  the  four  cconers  of 
the  Instmment  under  the  facts  and  drcum- 
Btancee  snrroondlng  him.  We  are  persuaded 
that  he  Intoided  that  the  whole  of  the  re- 
siduum of  his  estate  should  go  to  the  realdn- 
ary  legatees,  and  that  no  part  thereof  should 
under  any  drcumstanoes  become  Intestate 
property.  While  the  widow's  renunciation 
may  affect  the  anantlty  of  the  residue,  It 
cannot  affect  his  disposition  thereof  and  It 
must  be  bdd  by  the  trustees  for  the  purpose 
of  distributing  the  same  among  the  bmefld- 
atles  he  designated;  that  la,  the  reslduaty 
legatees  after  the  widow  dropped  out 

[I]  In  view  of  thia  disposition  of  tfie  prop- 
erty under  the  will,  it  must  follow  that  the 
at^latton  of  the  parties  fi>r  a  distribution 
of  the  estate  contrary  thereto  must  be  disre- 
garded, and  that  the  executors  and  trustees 
must  carry  out  and  execute  the  will  In  ac- 
cordance with  Its  terms.  Wn  of  Dardla,  136 
Wis.  457,  IID  N.  W.  332,  23  L.  B.  A.  (N.  S.) 
783,  128  AnL  8t  Bep.  1033, 15  Ann.  Cas.  740; 
Oowle  T.  Strohmeyer,  186  V.  W.  956. 

[I]  The  trial  court  held  as  a  conclaslon  of 
law  that  the  residuary  legatees  under  the 
will  did  not  take  a  vested  estate  In  the  prop- 
erty cons11tutli)«  the  residue  and  held  In 
trust  for  their  benefit,  and  that  the^  Inter- 
ests would  not  become  vested  until  the  pe- 
riod of  the  ttnst  expired  and  the  time  for 
dlstrUmtlon  arrived.  The  WDI  gives  the 
property  to  the  residuary  legatees,  subject 
to  the  trust,  for  the  period  of  10  years,  free 
from  conditions  or  contlngeDdes  which  might 
Aetsal  the  gift  or  t^mlnate  th^  right  there- 
to when  the  trust  exptn(L  As  dedared  in 
Ohse  V.  Miller.  187  Wis.  474,  119  N.  W.  88: 
'^The  gift  will  be  held  to  vest,  if  sndi  appeara 
to  have  been  the  testator's  intention,  even 
though  It  be  expressed  In  a  more  direction  to 
pay.  •  •  •  The  reallnQuiry  Is  whether  the 
demait  of  time  is  annexed  to  the  gift  Itsdt 
as  a  condition  precedent  or  merely  to  the 
paymttit  of  it"  It  Is  obvious  ftom  the  con- 


text of  the  wni  that  the  testator  intended  by 
the  words  used  to  make  a  present  grant  and 
to  postpone  the  distribution  thereof  to  the 
time  when  the  trust  eqAres.  WilUams  v. 
WUllams,  135  Wis.  60^  115  N.  W.  842;  WUl 
of  Prasser,  140  Wis.  02,  121  N.  W.  648. 

Thwe  Is  no  revoslble  emn  in  the  record. 

The  Judgment  appealed  frmn  is  affirmed. 


GADT  V.  HBNBS. 
(Supreme  Oourt  of  Wisctnisin.  Dee.  10^  1812.) 

1.  GovBNAins  (I  116*)— AcnoHs  ros  Bbkach 
— CoicPLAiNr---SnrFicixNCT. 

A  complaint  for  breadi  of  a  oovcttant 
aJtainst  Incombranccs  in  a  deed  dated  Jane  9^ 
1910,  alleging  that  a  spedal  auessment  for 
st^t  improTementa  for  the  year  1909  waa  duly 
and  legally  levied  under  Uie  Milwaukee  Char- 
ter, and  was,  at  the  time  of  the  Bale,  a  Icstal 
and  valid  suhristfiig  Uen,  then  Temaining  doe 
and  nnpald,  and  was,  at  the  time  ot  tM  de- 
llverv  of  tlie  deed,  a  lien  and  Incumbrance  on 
the  Land,  was  sufficient,  eince  it  would  permit 
the  introduction  of  evidence  that  all  the  re- 
quirements of  the  charter  to  char^  tlie  luid 
with  costs  of  the  improvement  were  complied 
with,  and  that  the  aseesBment  conatituted  a  lien 

Etlor  to  January  1.  1910,  and  hence  was  a 
reach  of  the  covenant  in  view  ot  St  1888,  | 
1153,  as  amended  by  Laws  1909,  c.  293,  provid- 
ing that  as  between  a  grantor  and  grantee, 
when  there  Ib  no  express  agreement  as  to  whicb 
shall  pay  taxes,  the  grantor  shell  pay  than  if 
the  land  Is  conveyed  after  the  let  day  of  Jan- 
uary. 

[Ed,  Note. — For  other  cases,  see  Covenants, 
Gent  Dig.  |S  209,  210;  Dea  Dig.  {  U&*] 

2.  MUNICIPAZ.  COKPOUnoNS  a  619*)— PUBUO 
IMFBOVBMBWTB— ASSgMMBHTS  VOB  EkWCTII'S 

— Libit  or  Land. 

Under  the  express  provisions  of  Milwaukee 
Charter,  c.  7.  |9  13,  13a,  a  special  assessment 
for  street  improvements  Is  a  lien  on  the  land 
benefited  from  the  time  of  the  issoanoe  of  cer- 
tificates to  the  contractor  for  the  amounts  due 
from  each  lot  owner. 

[Bd.  Note. — For  other  cases,  see  Mnnldpal 
Corporations,  Cent  Dig.  H  1220-1227;  Dec. 
DiglfClO.*? 

Appeal  from  Clrcnit  Court,  Milwaukee 
County ;  Warren  D.  Tarrant,  Judge. 

Action  by  Anna  L.  Cady  against  Catherine 
Henes,  From  an  order  sustaining  a  demur- 
rer to  the  complaint,  plaintiff  appeala  Re- 
versed and  remanded,  with  directions. 

Charles  Bl  Hammersley,  of  Milwaukee,  for 
appellant  Arthur  Breslauer,  of  Mllwanltee^ 
tor  respondent 

SIEBBCKSIB,  J.  [1]  The  complaint  al- 
lies that  on  June  9,  1910,  the  defendant 
by  warranty  deed,  conv^ed  to  tlie  plalntilE. 
for  a  valuable  comdderation,  certain  veal  es- 
tate in  the  dty  of  MUwaukeei 

The  deed  contains  this  covenant  respecting 
the  premise^  "that  the  same  are  ftee  and 
clear  from  all  Incmnbranees  whatever,"  sub- 
ject to  an  agnement.  Hie  complaint  alleges 
Hiat  at  the  time  tlie  praolBes  w»e  ooDveycd 
the  premises  were  not  free  from  Incumbranc- 
es, but  wrae  subject  to  a  apadal  shim  bhiihuiI 
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for  Btreet  ImproTements  for  the  year  190B, 
whlcb  was  a  legal  and  valid  Um  upon  the 
prenolaeB  at  the  time  the  conveyance  was 
made,  and  which  was  then  due  and  mquild. 
It  Is  also  alleged  that  the  price  paid  by  the 
plaintiff  Indn^d  the  value  of  the  street  im- 
provement, and  that  Qiere  was  nothing  In 
the  appearance  of  the  premises  to  warn  the 
plalntur  that  ttie  improvemcaits  had  been 
made  recently.  The  plaintiff  was  compelled 
on  Janoary  Sl^  1911,  to  pay  f261^  to  tree 
the  premises  tcom  the  lien  of  the  vedal  as- 
sessment and  It  Is  alleged  that,  by  reason 
thereof,  she  was  damaged  In  this  sum.  It 
is  alleged  that  demand  has  been  made  by 
the  plaintiff  on  the  defendant,  and  that  de- 
fendant has  refused  to  pay  the  snm.  Judg- 
ment is  demanded  for  the  amount  paid  by 
the  plaintiff;  with  interest  and  costs  of  the 
action. 

The  auctions  of  the  complaint  are  that 
this  amount  was  "duly  and  legally  levied 
under  and  porsnant  to  the  provisions  of  the 
charter  of  the  dty  of  aciwaukee,  as  special 
Improvement  tax,  and  was,  at  the  time  of 
the  sale  of  this  property  to  the  plaintiff,  a 
legal  and  valid  subsisting  lien  upon  the  real 
estate  conveyed  by  the  defendant  to  the 
plaintiff,  and  was  th^  remaining  due  and 
unpaid,  and  was,  at  the  time  of  the  delivery 
of  said  deed,  a  lien  and  Incumbrance  by  law 
upon  said  premises."  The  allegations  of  the 
complaint  must  be  liberally  construed.  In 
the  light  of  this  rule  we  deem  the  aUegatlons 
sufficiently  broad  and  definite  to  state  a 
good  cause  of  action  for  recovery  of  damages 
for  the  breach  of  the  covenant  against  In- 
cumbrances. 

[2]  Respondent  concedes  that  the  special  as- 
sessments for  street  improvements  are  taxes, 
but  maintains  that  they  are  not  a  lien  on  pro> 
erty  ontU  propwly  assessed  and  levied  and  un- 
til certiflcates  have  been  Issued  therefor  as 
provided  by  law.  Section  18,  c.  7,  of  the  char- 
ter of  the  dty  of  Uilwankee*  provides  that^ 
when  street  Improvements  have  been  com- 
pleted, a  certificate  shall  issue  to  the  con- 
tractor, signed  by  the  board  of  public  works, 
and  oountOTsigned  by  the  city  comptroller, 
stating  the  amount  chargeable  to  the  lots 
described  therein,  which  certificate  may  be 
paid  by  the  owner  of  the  land  to  the  dty 
treeBorer  tor  the  boieflt  of  the  eotlflcate 
holder  «t  any  time  befOn  the  sale  of  snch 
land  fbr  the  nonpayment  of  taxes.  Section 
13a  of  this  diapter  of  the  diarter  provides, 
If  Budi  amount  is  not  paid  by  the  lot  owner 
to  the  dty  treasnrer  befbre  the  time  for 
""f""g  out  the  annual  tax  list  then  the 
amonnt  etiall  be  assessed  against  the  land* 
and  be  collected  as  other  taxes  on  real  estate. 
It  is  also  provided  that  all  certiflcates  issued 
pursuant  to  the  diarter  provisions  "shall  be 
liens  tymn  the  lots  or  parcels  of  land  against 
whldt  the  same  shall  respective  be  chai^ 
able,  from  utd  after  the  time  when  such  cer- 


tificates shall  be  countersigned  and  register- 
ed by  the  ct^  comptroUer.**  It  is  manlfsst 
from  these  provisions  that  theaU^ed  special' 
assessment  became  a  Uesi  on  the  land  from 
the  time  the  certificate  issoed  pursuant  to 
these  pro  visions  of  the  charter. 

It  la  argued  that  the  complaint  flails  to- 
allege  facts  showing  that  these  steps  were 
taken  so  as  to  diarge  tlie  lands  conveyed  Cor 
the  cost  of  the  assessment  as  a  tax.  We  are- 
of  <vinion  that  the  laiqnuige  of  the  couiplalnt 
snfildently  alleges  these  matters  to  permit 
the  Introdoctlon  of  evidence  dmwlng  that  all 
the  requlremente  prescribed  in  the  diarter 
to  charge  this  land  witti  the  cost  of  the 
street  Improvemoit  wen  complied  with,  and 
that  they  constituted  a  lien  prior  to  Janu- 
ary 1,  1910.  If  then  the  allegations  of  tbe^ 
complaint  are  sustained  by  evidence  upon 
the  trial  of  the  case,  showing  that  a  lien  for 
taxes  on  the  land  conveyed  was  existent  be- 
fore January  1,  1910,  then  the  covenant  in 
the  deed  against  incumbrances  would  be- 
breached,  and  the  plaintiff  would  be  entitled 
to  recover  the  amount  she  was  compelled  to 
pay  to  free  the  laud  from  such  tax  lien.  See- 
section  1163,  St.  1898,  as  amended  by  diapter 
293,  Laws  of  1909.  and  MitcheU  v.  PUlsbury, 
6  Wis.  407;  Peters  v.  Myers,  32  Wis.  602. 

The  allegations  of  the  complaint  state  facts' 
suffldent  to  constitute  a  cause  of  action. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  to  the  trial  court,  with 
directions  to  enter  an  order  overruling  the 
demurrer  to  the  complaint,  and  for  further 
proceedings  according  to  law. 


PEIEBLEJSS  MINERAL  SPRINGS  CO.  T. 
OBBMAN  AMERICAN  INS.  CO. 
OP  NBW  YORK. 
(Supreme  Court  of  Wisconsin.   Dec  10,  1912.^ 

L  OonriNnANOE  (|  26*)— Absihoi  of  Wzt- 

nssB— DzLiGinoB. 

Where  Issue  was  Joined  July  9,  1910,  and 
the  case  was  not  called  for  trial  untO  May  13, 
1912,  it  was  not  error  to  then  deny  an  appli- 
cation of  defendant  for  a  continoance  because 
of  the  absence  of  a  witness  who  resided  In 
Cailcaxo,  defendant  havii^  made  no  attempt  to 
take  her  deposition,  notwithstanding  it  was 
shown  that,  under  the  laws  of  Illinois,  she 
could  not  have  been  compelled  to  give  her  depo- 
sition before  a  notary ;  there  being  no  showmg 
that  such  deposition  could  not  have  been  taken 
under  letters  rogatory. 

[Ed.  Note.— For  other  eases,  see  Continnancs. 
Cent  Dig.  H  74r^;  Dec.  Dig.  |  2e.«] 
2.  Inbubarob  (I  389*) — Iittkbest  or  iNjanssn 

— ^TBUSTEB— 'TSlOBTaAOB." 

Where  a  fire  policy  provided  that  the  loss. 
If  any,  was  payable  to  R.,  trustee,  as  his  Inter- 
est might  appear,  and  the  interest  of  R.  was 
that  of  a  trustee  under  a  deed  securing  bonds 
issued  by  insured,  such  interest  woald  be  treat- 
ed as  a  mortgage,  and  the  insurer  estopped  to 
deny  liability  on  the  ground  that  it  did  not 
know  the  nature  and  character  of  the  trust. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  Sg  102S-1031 ;  Dec  Dig.  §  SSO.* 

For  other  definitions,  see  Words  and  Phraa- 
es,  vol.  5,  pp.  4600-1600;  vol  8,  p.  772B.] 
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Appeal  from  Orcait  Court,  Milwaukee 
Ooanty;  F.  a  Eschweller,  Judge. 

Action  by  the  Peerless  Mineral  Springs 
Company  against  the  German  American  In- 
surance Company  of  New  York.  Judgment 
for  idalntlff,  and  d^endant  ain>ealB.  Af- 
flimed. 

0111,  Barry  &  Matum^,  of  Milwaukee  for 
appellant.  Lorens  ft  Lorenz,  of  MUwankee, 
(Carl  Muskat,  of  Milwaukee  of  oooxiseOp  for 
reqkondent 

TIMLIN,  J.  Tbls  ia  an  action  to  recover 
on  a  policy  of  insurance  against  loss  hy  fire 
in  the  sum  of  $5,000  covering  the  sanatorium 
of  the  respondent  and  running  from  June  16, 
1900,  to  Jone  16,  1910,  containing  also  the 
following:  "Subject  to  all  the  stipulations, 
provisions  and  conditions  of  tills  policy  the 
loss  If  any  on  building  Is  payable  to  D.  S. 
Roberta,  trustee,  as  bis  interest  may  appear." 
D.  S.  Roberta  was  made  a  defendant  In  the 
action,  and  the  complaint  prayed  that  his 
interest  be  ascertained  and  determined. 

[1]  Error  Is  assigned  because  the  circuit 
court  refused  a  continuance  on  application 
of  the  defendant  made  on  May  13,  1912,  aft- 
er the  case  was  called  for  trial.  Issue  had 
been  Joined  since  July  9,  1910,  and  the  al- 
leged ground  for  continuance  was  the  inabil- 
ity to  procure  the  testimony  of  one  Mrs. 
Cobine,  who  resided  In  Chicago.  There  was 
no  attempt  to  take  her  deposition  during 
the  time  the  cause  was  pending.  Counsel 
contend  that,  under  the  laws  of  Illinois,  siich 
deposition  could  not  be  taken,  citing  Mc- 
Intyre  t.  People.  227  III.  26,  81  N.  B.  33. 
and  Martin  v.  People,  77  111.  App.  811.  These 
cases  merely  decide  that  a  witness  cannot 
be  compelled  to  give  her  deposition  before 
a  notary  public  We  do  not  understand  that 
tbe  courts  of  Illinois  refuse  to  extend  the 
comity  of  letters  rogatory  to  the  courts  of 
other  states,  ^niere  was  no  reversible  error 
in  denying  the  apidlcatlon  for  a  continuance 
on  the  ground  of  la(±  of  dillg^ce;  The  de- 
fMidant  D.  S.  Boberts  anawered  to  Cbe  com- 
plaint setting  up  a  copy  of  the  Instnunent 
under  which  he  (dalma,  calling  it  a  mortgage 
or  trust  deed,  securing  20  bonds  of  the  plain- 
tiff aggregattog  $10,000.   Thweupon  tbe  de- 


fendant amended  his  answer  to  allege  that 
tbe  plalntilTs  Intereet  was  not  that  of  un- 
In cumbered  and  sole  owner  of  the  Insured 
property,  but  that  D,  S.  Roberta  was  the 
owner  under  ttiis  trust  deed.  It  is  contraded 
that  upon  this  showing  the  complaint  ahonld 
have  been  dismissed. 

[1]  When  the  defendant  executed  this  pol- 
icy maldng  ttie  loss,  if  any,  payable  to  D.  S. 
Roberts,  trustee,  as  his  Interest  might  ai^>eer. 
It  contracted  with  the  insured  for  the  boieflt 
of  Roberts  as  trustee  to  that  extent  It  can- 
not be  heard  to  say,  after  making  such  an 
indorsement  on  its  policy,  that  it  did  not 
know  he  was  trustee,  and  it  must  at  its  peril 
ascertain  the  nature  and  character  of  his 
trust  It  would  be  a  strange  sort  of  com- 
mercial morality  which  would  Justlf^^  one 
in  contracting  with  another  to  pay  what 
might  become  due  on  the  contract  to  a  third 
person  as  trustee  as  his  interest  migbt  ap- 
pear, and  then  defeat  the  obligation  of  tbe 
contract  upon  proof  that  such  tlilrd  person 
was  a  trustee.  But  the  so-called  trust  deed 
is  In  the  form  ordinarily  used  to  secure  rail- 
road and  other  negotiable  trands.  It  is  In 
substance  and  1^1  effect  a  mortgage  for  the 
puriwses  of  insurance.  Wis.  Cent  R.  Go.  v. 
Wis.  River  L.  Co.,  71  Wis.  94,  86  N.  W.  837; 
Cent  Trust  Co.  t.  Burton,  74  Wis.  329,  43 
N.  W.  141.  Marvin  t.  Tltsworth,  10  Wis.  320, 
ia  overmled  by  Goodrich  t.  Milwaukee,  24 
Wis.  422,  in  its  most  vital  and  essoitial  part, 
but  even  there  It  was  said:  "There  can  be 
little  question  that  under  the  circumstances 
a  court  of  eQulty  upon  a  proper  api^cation 
would  have  given  effect  to  that  Intention  as 
an  equitable  mortgage  notwithatandlDs  the 
irregularity  of  the  instrament"  IMctnm 
from  this  ovumled  case  cannot  bowever 
now  be  put  forward  as  aathori(7>  1>>  now 
go  bad!  to  the  theory  that  a  mortgage  seca- 
rlty  conld  not  be  takm  In  the  form  of  a  trust 
deed  would  nnsettle  many  titles  and  noany 
securities  in  this  states  So  far  as  the  writer's 
observation  goes,  this  Is  a  common  form  of 
seearing  bonds  ot  iwivate  and  ftoasi  public 
corporations.  This  is  how  it  was  treated  by 
the  covenant  in  the  policy  to  pay  13ie  trustee 
Bs  bis  lnt«est  dwvld  appear,  and  GUs  Is 
irtiat  It  is  In  law  as  to  sndh  insnraB. 

Judgmmt  aflirmed. 
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GASTON  T.  HAT  et  aL 
(Suprane  Oonrt  of  Minnesota.   Dec  27, 1912^ 

fByttalHU  by  the  Court,) 

Ejectuent  (I  96*)— Etii»rcb— FiirDiira  won 

Plaintipt. 

Action  of  ejectment  to  recoTer  pojweflsion 
of  land  of  which,  the  complaint  alleged,  the 
plaintiSfs  intestate  died  seised.  The  answer 
alleged  title  in  one  of  the  defendants,  under 
whom  the  others  claimed,  by  adverse  possession. 
Evidence  as  to  such  adverse  possession  consid- 
ered, and  held,  that  the  finding  of  the  trial  court 
to  toe  effect  that  the  intestate  died  seised  of 
the  land  is  not  sustained  bj  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Ejectment 
Oent  Die  H  280-296;  Dee.  i&lg.  |  96.*] 

Appeal  from  District  Court,  Washington 
Oountgr;  P.  B.  Stolberg,  Judge. 

Action'  by  Hugh  P.  Oaston,  ftdmlnlstrator, 
against  Kenneth  Maj  and  others.  Finding 
for  xAalntUOf.  Motion  for  new  trial  orerml- 
ed,  and  defendants  appeal.  Reversed,  and 
new  trial  granted. 

Manwarlng  ft  SoUlvan  and  J.  G.  Nethaway. 
aU  of  StlUwater,  for  appellants.  Danl^  W. 
Doty,  of  St  Paul,  for  respondent 

START.  G.  J.  TblB  action  was  brought  In 
the  district  court  of  the  county  of  Washing- 
ton to  recover  from  the  defeodauts  the  pos- 
Besslou  of  lot  4  of  section  23,  In  township 
81,  range  20.  The  complaint  alleged  that 
plaintlfl*B  luteetate  was  the  owner  of  the 
land  In  fee  at  the  time  of  hia  death,  and 
that  the  defendants  were  in  possession  there- 
of and  wrongfully  withheld  It  from  the  plain- 
tiff. The  answer  of  the  defendant  May  de- 
nied that  the  plaintiff's  intestate  died  seised 
of  the  land,  and  alleged  title  thereto  In  him- 
self by  adverse  possession  thereof,  by  virtue 
of  a  tax  deed  therefor,  and  also  asserted  a 
lien  upon  the  land  for  taxes  paid,  in  case  his 
title  for  any  reason  failed.  The  reply  put 
tu  issue  the  affirmative  allegations  of  the 
answer,  and  alleged  that  the  rental  value  of 
the  land  during  the  time  It  was  occupied  by 
the  defendant  May  equaled  the  amount  of 
the  taxes  paid.  The  case  was  tried  by  the 
court  without  a  Jury,  and  findings  of  fact 
and  oondusions  of  law  were  made  to  the 
effect  that  the  plaintiff's  Intestate  died  seis- 
ed of  the  land,  and  that  the  plaintiff  have 
judgment  for  possession  thereof,  and  that 
none  of  the  defendants  has  any  title  or  right 
to  or  in  the  same.  The  defendants  made  a 
motion  for  a  new  trial,  on  the  ground  that 
the  trial  court  erred  in  Its  finding  of  fact 
as  to  the  ownership  of  the  land,  for  the  rea- 
son that  It  Ui  not  sustained  by  the  evidence, 
and  on  the  ground  of  newly  discovered  evi- 
dence. The  motion  was  denied,  and  the  de- 
fendants appealed  from  the  order  denying  It 

rcix9  controlling  question  presented  by  the 
record  tot  our  decision  is  whether  the  flnd- 
fns  aa  to  the  ownership  of  the  land,  eliminat- 
ing all  questions  as  to  the  validity  of  the  tax 


deed,  la  sustained  by  the  evidence.  The  ques- 
tl<m  involves  a  conslderatlou  of  the  evidence 
as  to  the  defendants*  adverse  possession.  The 
evidence,  which  is  practically  undisputed,  es- 
tabUahes  the  evidentiary  facts  following:  A 
patent  tor  the  land  was  issued  by  the  United 
States  to  Henry  MdBIinty,  who,  on  September 
18,  1858,  conveyed  the  land  to  Angallna  G. 
Waage,  who,  on  June  21,  1887,  executed  a 
deed  purporting  to  convey  the  land  to  Wil- 
liam K.  Gaston*  the  plaintUfs  Intestate.  Be 
never  recorded  his  deed,  but  it  was  recorded 
after  his  death,  and  on  December  18,  1908. 
No  taxes  on  the  land  were  ever  paid  by  any 
of  the  holders  of  the  record  title  since  1858. 
The  land  was  sold  for  the  taxes  thereon  for 
1859  to  1871.  and  a  tax  deed  purporting  to 
convey  the  land  was  made  to  Morgan  May 
on  September  17,  1872,  and  recorded  oq  that 
day.  He  and  those  claiming  under  him  paid 
anuually  all  the  taxes  thereon  from  1612  un- 
til 1908,  when  this  action  was  commenced. 
When  May  got  his  tax  deed,  he  owned  land 
on  three  sldee  of  the  land  in  question.  There 
was  a  tamarack  swamp  and  a  cranberry 
marsh  on  part  of  the  land,  and  the  rest  of 
it  was  better  adapted  for  pasture  than  for 
cultivation.  Morgan  May  and  those  claim- 
ing under  him,  after  he  received  and  record- 
ed his  tax  deed,  pastured  the  land,  controlled 
the  cranberry  crops  thereon,  by  permitting 
parties  to  gather  them  on  shares,  and  cut 
fence  posts  thereon  from  time  to  tlm&  In  the 
latter  part  of  August,  1888,  25  acres  of  the 
land  was  Inclosed  with  a  fence,  which  was 
kept  up  until  April  1,  1903,  or  for  14  years 
and  7  months.  The  land  was  used  by  Mor- 
gan liay  and  his  tenants  as  a  pasture.  The 
land  was  not  actually  inclosed  by  a  fence  be- 
tween April  1.  1903.  and  the  year  1907,  near- 
ly all  of  the  fence  having  been  removed  on 
the  Brst-named  date;  but  a  portion  of  the 
fence  posts  remained  standing  during  this 
time,  and  Morgan  May  and  those  claiming 
under  hllu  continued  to  pay  each  year  the 
taxes  on  the  land.  Other  than  this,  there  is 
no  evidence  that  there  was  any  abandonment 
of  the  possession  of  the  land  when  the  fence 
was  removed.  On  June  6. 1905,  Morgan  May 
conveyed  the  land  by  quitclaim  deed  to  his 
son,  the  defendant  Kenneth  May,  who,  in 
the  year  1906,  granted  permission  to  his  co- 
defendants  to  erect  a  summer  cottage  on  the 
land.  They  did  so,  and  liave  ever  since  oc- 
cupied It 

The  law  applicable  to  the  evidentiary  facts 
Is  well  settled.  Adverse  possession  of  land 
may  be  shown  by  a  variety  of  acts,  depoid- 
Ing  on  its  location,  nature,  and  beneficial  uses 
to  which  It  may  be  reasonably  applied;  hut 
they  must  be  such  as  clearly  to  Indicate  that 
a  permanent  occupation  and  appn^rlation 
of  the  land  in  hostility  to  the  true  ownw  is 
intended.  There  may  be,  in  exceptional  cas- 
es, adverse  possession  without  either  build- 
ings, fences,  or  actual  residence  on  the  land. 
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Dean  t.  Ooddard,  58  Minn.  290.  66  N.  W. 
1060;  Wbeeler  t.  Gtorman.  80  Minn.  462,  83 
N.  W.  442;  Holmgren  t.  Isaacson,  104  Minn. 
84,  116  N.  W.  205.  A  careful  consideration 
of  tbe  nndlsputed  evidence,  and  the  eviden- 
tiary facts  which  they  prove,  have  led  us  to 
the  conclusion  that  the  preponderance  of  the 
evidence  Is  so  manifestly  against  the  court's 
finding  to  the  effect  that  plalntlfTs  intestate 
died  seised  of  the  land  in  question  that  there 
must  be  a  new  trial,  on  the  ground  that  the 
finding  is  not  sustained  by  the  evidence. 

We  do  not  deem  it  necessary  to  discuss  the 
evidence  In  detail.  It  shows  beyond  a  rea- 
sonable controversy  that  the  holders  of  tbe 
record  title  of  the  land  never  paid  a  dollar 
for  taxes  thereon  for  some  50  years,  and  that 
the  holder  of  the  tax  title  and  those  claiming 
under  him  annually  paid  the  taxes  during 
that  time,  which  clearly  indicates  that  he  in 
good  faith  believed  and  claimed  that  he  own- 
ed the  land,  and,  further,  tliat  for  14  years 
and  7  months  the  laad  was  Inidosed  by  a 
fence,  and  so  used  as  concededly  to  constitute 
adverse  poeseBSlon  dnrlng  the  time  stated. 
The  mere  fact  that  the  fence  was  then  re- 
moved, teavlng  the  posts  Intact,  does  not  Jos- 
tle tJie  Inference  that  tbe  continuity  of  tbe 
adveEM  poueBBlon.  was  Intermpted.  It  is 
unnecessary  to  dlacass  or  dedde  the  qoestlfm 
as  to  the  validity  dF  tbe  tax  deed. 

Order  reversed,  and  new  trial  granted. 


SHEBSON  T.  CHICAGO,  B.  ft  Q.  B.  00. 
(Supreme  Court  of  Minnesota.  Dec  20,  1912.) 

(Byllabut  hy  the  Court.} 

1.  Cabbiebs  (i  94*)— Cabsugx  or  Goods — 

AcnOSS— BVIDENCB. 

A  particnlar  shipment  of  a  car  of  potatoes 
oxer  defendant's  road  imposed  upon  defendant 
tbe  duty  to  inform  plalntlCF  of  the  refusal  of  a 
prospective  porchaser  to  accept  the  same  with- 
in hours.  The  evidence  la  k«Id  to  justify 
the  concIuBion  that  the  purchaser  refused  to  ac- 
cept the  consignment,  and  tiiat  defendant  negli- 
gently f&iled  to  notify  plaintiff  thereof. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  m-Sa6,  456;  Dec.  Dig.  |  94.*] 

2.  BVIDIIfCK  (%  546*)— EXFXBT  TsBTjuoirr— 

Discretion  of  Ooubt. 

The  opinion  of  an  expert  of  the  value  of  a 
partly  frozen  car  load  of  potatoes  held  properly 
admitted  in  evidence.  The  rule  that  the  admis- 
sion of  such  evidence  is  discretionary  with  the 
trial  court  followed  and  applied.  McDonougli 
V.  Cameron,  116  Minn.  480,  134  N.  W.  IIS. 

[Ed.  Note.— For  other  cases,  see  Evidenoe^ 
Cent  Dig.  I  2363;  Dee.  Dig.  1  646.«] 

Appeal  from  District  Gonrt,  Bamsey  Conn- 
ty;  Frederidc  N.  Didoon,  Judge. 

Actlm  by  O.  O:  Emerson,  trading  as  O.  O. 
Emerson  ft  Co.,  against  the  Chicago,  Burling- 
ton &  Qnincy  Ballroad  Company.  From  an 
ordtf  draiylng  a  new  trial,  defendant  appeals. 
Affirmed. 


Morton  Barrows  and  Arthur  A.  Stewart, 
both  of  St  Paul,  for  appellant  Walter  L. 
Chapln,  of  St.  Panl,  for  respondent 

BBOWN.  3.  The  complaint  in  this  action 
contained  four  separate  causes  of  action,  only 
two  of  which,  the  second  and  fourth,  survir- 
ed  the  trial  below,  upon  whieb  the  court  di- 
rected a  verdict  for  plaintiff.  Defendant  ap- 
pealed from  an  order  denying  a  new  triaL 

[1]  The  short  facts  are  as  follows:  In  re- 
spect to  the  second  cause  of  action  it  appears 
that  on  February  19,  1910,  plaintiff  delivered 
to  defendant  a  car  load  of  potatoes  consigned 
to  himself  at  Kansas  City,  Mo.,  to  be  by  de- 
fendant transported  to  that  place.  The  usu- 
al bill  of  lading  was  issued  and  delivered  to 
plaintiff,  which,  together  with  the  draft  for 
the  price  of  the  potatoes  drawn  upon  Woodson 
Bonded  Brokerage  Company,  to  whom  tbe  po- 
tatoes were  to  be  sold,  was  transmitted  to  a 
bank  at  Kansas  City  for  collection.  Defoid- 
ant  was  instructed  to  notify  that  company  of 
the  arrival  of  the  potatoes.  We  understand 
from  appellant's  brief  that  this  method  of  the 
shipment  of  merchandise  is  qnlte  common, 
and  that  Uie  practice  is  for  the  railroad  com- 
pany to  notify  the  intending  porchaser  of  the 
arrival  of  the  car,  and  to  notUy  the  consignee 
of  bis  failure,  within  48  hours,  to  take  and 
remove  the  property.  The  shipment  in  ques- 
tion  reached  its  destination  some  time  about 
February  28d  or  24tb,  and  the  Woodson  Com- 
pany was  duly  notified  of  the  arrival.  That 
company,  however, '  failed  to  take  up  tbe 
draft,  and  refused  to  accept  the  shipment,  of 
which  refusal  it  Is  claimed  defendant  failed 
to  notify  plaintiff.  The  potatoes  ranalned  In 
tbe  car  at  Kansas  City  until  March  ISth, 
when  they  were  .sold  by  plaintiff  at  a  loss. 
The  only  question  raised  on  tUs  appeal  Is 
whether  the  eridoice  Is  snffldent  to  SaaOtj  a 
finding  that  the  Woodson  Company  refused 
to  aoc^t  tbe  potatoes,  Oumlby  ImposUiK  iqwn 
defendant  the  doty  to  so  aoQty  plaintiff. 
There  Is  no  dispnte  abont  any  of  tbe  facts,  or 
the  rii^ts,  duties,  and  UablUtleB  of  tbe  par- 
ties under  the  contract  of  the  sb^anoit  Onr 
examination  of  the  record  discloses  anfficleiit 
erldOQce  from  which  the  court  was  justified 
in  deciding  tbe  question  In  plalntUFs  favor. 
The  custom,  evidmce  of  which  was  offned  by 
plaintiff,  required  defendant  to  notl^  plain- 
tiff of  the  nonacccvtanee  of  (be  shipment  if 
not  taken  within  4&  hooH.  The  potatoes 
were  not  taken  within  that  tlm^  or  at  alL 
The  car  remained  upon  defendant's  side  trad: 
at  Kansas  City  nntU  Uarcb  18th,  or  abont 
three  weeks,  and  no  notice  of  nonaceeptance 
was  given  i^aintlfl. 

[I]  Tbe  fonrth  canse  of  action  InTOlved  a 
car  of  potatoes  shipped  over  def^idants  line 
from  this  state  to  darlnda,  Iowa.  Tbe  car 
reached  its  destination  In  dne  season,  and  It 
Is  conceded  that  the  potatoes  were  Crosea 
and  damaged  because  of  tbe  ne^Igence  of 
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after  their  arrival  at  Clarluda.  The  extmt 
of  this  damage  was  the  only  qoestlMi  litigat- 
ed below.  Defendant  offered  no  evidence  up- 
on the  question.  The  potatoes  were  in  sacks, 
and  plaintiff's  evidence  tended  to  show  that 
by  reason  of  the  fact  that  the  car  was  left  ex- 
posed In  the  railroad  yard  during  severe 
weather,  10  degrees  below  zero,  at  least  one- 
third  of  them  were  frozen  solid.  PlalntlCTs 
witness,  a  dealer  of  long  experience  and  fa- 
miliar with  the  subject,  was  permitted  as  an 
expert  to  testify  over  defendant's  objection 
that  the  entire  lot  of  potatoes  were  worthless. 
It  is  contended  that  In  this  the  court  erred. 
Whether  this  contention  Is  sound  presents 
the  sole  question  upon  this  branch  of  the 
case.  The  admission  of  evidence  of  this  char- 
acter rests  In  the  sound  discretion  of  the  trial 
court,  in  the  exercise  of  which  In  the  case  at 
bar  we  discover  no  error.  McDonough  v. 
Cameron,  116  Minn.  480, 134  N.  W,  118.  Plain- 
tiff, upon  finding  Xhe  potatoes  in  the  condi- 
tion stated,  abandoned  them.  What  defend- 
ant did  with  them  the  record  falls  to  dis- 
close. Defendant  ofEered  no  evidence. 
Order  affirmed. 


VANBrr  T.  GREAT  NORTHERN  BT.  GO. 
(Supreme  Court  of  Mlnneaota.  Dec  XS,  1912.) 

(Bpllahm  hy  tlie  Court.) 

A.PPBAL    AND    EBBOE    (|  1005*)— Bx  VIEW— 
VMDICTV-APPBOVAL  BT  CoURT. 

Evidence  in  an  action  baaed  upon  the  claim 
that  a  fellow  servant  of  the  plaintiff  negligently 
pushed  him  off  a  crowded  hand  car,  thus  cans- 
ing  the  injuries  complained  of,  considered,  and 
held  sufficient  to  sustain  a  verdict  for  the 
plaintiff,  after  its  approval  by  the  trial  court 
[Ed.  Note.— For  other  eases,  see  Am>eal  and 
Error.  Gent  Dig.  H  886&-S876,  8948--3954; 
Dec.  big.  f  1005>] 

Appeal  from  District  Court,  Otter  Tall 
C0UI1I7;  M.  D.  Taylor,  Judge. 

Action  by  Numo  Vaneff  against  the  Great 
Northern  Railway  Company.  A  verdict  was 
rendered  for  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  Judgment 
notwithstanding  the  verdict  or  for  a  new 
trial,  defendant  appeals.  Affirmed 

J.  D.  Sullivan,  of  St.  Cloud,  and  M.  L. 
Countryman,  of  St.  Paul,  for  appellant 
Thos.  D.  Schall,  of  Minneapolis,  and  M.  J. 
Daly,  of  Perham,  for  respondent 

PHILIP  B.  BROWN,  J.  Actlpn  to  recover 
images  claimed  to  have  resulted  from  the 
defendant's  negligence,  and  also  that  of  a 
r^low  servant  of  the  plaintiff.  The  plaintiff 
bad  a  verdict  for  f900,  and  the  defendant  ap- 
pealed from  an  order  dotylng  Its  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
a  nefT  trial 

The  complaint  alleged  that  the  plaintiff 


fendant,  and  that  while  riding  on  one  of  iU 
hand  cars  in  the  performance  of  his  duties, 
near  Croobston,  the  car  was  run  at  excessive 
and  dangerous  speed,  and  was  so  overcrowd- 
ed and  overloaded  that  a  fellow  workman 
thereon.  In  endeavoring  to  change  his  posi- 
tion, negligently  Jostled  the  plaintlCC,  thereby 
causing  him  to  fall  from  the  car  and  be  In- 
jured. The  def^dant  admitted  Its  employ- 
ment of  the  plaintiff  as  a  section  man,  de- 
nied all  other  claims  made  by  him,  and  alleg- 
ed. In  defense,  his  contributory  negligence 
and  assumption  of  risk. 

The  plaintiff  was  a  Macedonian,  and  had 
lived  In  this  country  for  about  four  years 
prior  to  the  accident  His  knowledge  of  our 
language  was  confined  to  his  ability  to  speak 
a  few  words;  his  testimony  being  given 
through  an  interpreter.  It  appeared  from 
the  uncontradicted  testimony  that  he  work- 
ed for  the  defendant  as  a  section  baud  from 
June  18,  1911,  until  July  8th  following,  and 
that  on  the  latter  date.  In  the  evening,  he 
rode  towards  Grookston  on  a  band  car;  the 
same  being  one  of  those  In  common  use  by 
the  defendant,  and  being  4  feet  4  inches  wide 
and  6  feet  long,  with  the  customary  propulsion 
frames  and  handles  In  the  center.  A  number 
of  shovels  and  other  articles  were  on  the  car. 
After  traveling  several  miles,  and  when  the 
car  had  arrived  at  or  near  the  point  where 
the  plaintiff  and  some  of  his  fellow  work- 
men sometimes  left  It,  the  plaintiff,  who  had 
been  standing  on  the  front  end  of  tbe  car 
assisting  In  pumping  with  his  right  band, 
either  fell  or  Jumped  off  between  the  rails- 
In  front  of  the  moving  car,  and  was  injured. 
The  plaintiff  <dalmed  that  there  were  14  men> 
on  the  car  besides  the  foreman  during  the 
Journey  on  which  the  accident  occurred;  & 
section  men,  of  whom  he  was  one,  belug  on 
tbe  front  end  of  tbe  car,  6  on  the  rear,  and 
2,  together  with  tbe  foreman.  In  the  center. 
The  defendant  claimed  In  this  regard  that 
there  were  only  12  men  on  the  car.  Including 
the  foreman;  4  being  at  each  end  and  4  In 
the  center.  The  plaintiff  claimed  that  the 
6  men  on  the  front  end  of  the  car  stood  side- 
wise,  he  being  on  the  outside  comer,  with 
their  backs  close  to  each  other's  breasts, 
crosswise  of  the  car,  and  that  the  man 
standing  In  front  of  him,  whose  name  was 
Tbam  Meik,  but  whom  we  will  designate  as 
Tham,  without  indicating  his  intention  so 
to  do,  released  his  hold  on  the  handle  bar 
and  turned  completely  around,  thus  causing 
the  plaintiff  to  fail  from  the  car.  The  de 
fendan^  while  admitting  that  the  men  stood 
sldewise  on  the  front  end  of  the  car,  as  claim- 
ed by  the  plalntlfl^  denied  that  be  stood  on 
the  outside  comer,  or  that  he  was  pushed  or 
Jostled  from  the  car,  or  that  he  fell  there- 
from, and  claimed  that  he,  while  pumping 
with  Ills  rlg^t  hand,  turned  around.  Jumped 
backwards  ^m  the  car  with  both  feet  at 


•For  otbsr  flaaw  sm  iuu  topic  and  Mction  NUlf  BBR  In  Deo.  Dls.  A  Am.  Dig.  Kejr-No.  Sartw  ft  Ro'r  Indnw 


tbe  same  time,  and  fell  upon  hla  back  be- 
tween the  rails. 

The  questions  of  the  alleged  excessive 
speed  of  the  car  and  the  overcrowding  of  the 
same  were  not  submitted  to  the  jnry,  and 
the  court  gave  the  following  InstmctloDS, 
among  ottiws,  u  a  part  of  the  genial 
charge: 

"If  he  [plalntUT]  slipped  and  fell  because 
his  fellow  workman  next  In  front  of  him  n^- 
llgently  pushed  him,  and  he  is  not  chargeable 
with  contributory  negligence  himself,  he  la 
entitled  to  damages  for  whatever  Injuries  he 
may  have  sustained." 

"If  tbe  man  next  in  front  of  the  plaintiff 
failed  to  exercise  such  ordinary  care,  but 
carelessly  turned  and  pushed  plaintiff,  so 
that  he  fell,  you  can  find  that  be  was  negli- 
gent; and  if  his  negligence  caused  the  acci- 
dent, and  there  was  no  contributory  negli- 
gence on  the  part  of  plaintiff  himself,  the 
defendant  la  responsible  In  damages." 

"If  you  find  that  this  man  did  negligently 
push  him  and  cause  him  to  tall,  and  do  not 
find  the  plaintiff  himself  Is  chargeable  with 
contributory  n^llgenc^  he  is  entitled  to  a 
verdict" 

The  appellant  does  not  dalm  that  these 
Instructions  are  improper  In  form,  but  makes 
the  point  that  their  impropriety  consists  in 
the  absence  of  evidence  to  sustain  them,  and, 
moreover,  that  If  there  was  any  such  evi- 
dence yet  it  was  manifestly  and  palpably 
Insnffld^t  to  sustain  the  verdict  rendered. 
These  claims,  and  likewise  the  defendant's 
other  assignments  of  error,  raise  the  sole 
question:  Was  the  evidence  insufficient  to 
warrant  a  flncUng  that  a  fellow  workman, 
carelessly,  unexpectedly,  and  without  wam- 
inf^  turned  and  dianged  bis  position  on  the 
car,  tbiu  JostUng  the  plaintiff  so  that  he  fell 
therefrom. 

The  general  principlea  applicable  to  the  In- 
stant case  are  settled  hj  tbe  cases  of  Hlder 
V.  Minneapolis,  etc.,  R.  Ca.  llfi  Minn.  320, 
132  N.  W.  316,  and  BteOenBon  t.  Ohlcago,  etc^ 
B.  Co.,  01  Bllnn.  SSI,  68  M.  W.  800.  Fnrthei^ 
more  hy  analogy,  these  rases  practically  de- 
termine the  instant  case  adversely  to  the 
contentions  of  the  defendant  The  fiicts  ot 
these  two  cases  parallel  those  <tf  tlie  la> 
stant  case  to  a  remarkable  degree;  each  of 
the  three  cases  being  an  action  by  a  section 
man  to  recover  for  Injuries  sustained  from 
a  fall  from  a  dow^  moving  crowded  hand 
car.  In  each  caae  tbe  car  was  being  eOowed 
down  with  a  view  of  letting  some  or  all  of 
the  men  off.  In  each  the  idalntiff  fell  on  his 
back,  between  tbe  rails.  In  front  of  the  car, 
with  his  feet  towards  the  car.  The  fects  of 
the  two  cases  to  which  we  refer  are  sum- 
marized and  compared  by  Mr.  Justice  Brown 
at  page  827  of  115  Bflnn.,  at  page  316  of  182 
K.  W.,  In  the  opinion  in  the  Hider  Case,  as 
follows:  *^e  are  uAable  to  distinguish  the 
case  from  Steffenson  v.  Chicago,  M.  &  St  P. 
By.  Co.,  51  Minn.  631,  63  N.  W.  800.  That 


case  was  before  tbe  court  on  three  separate 
appeals.  On  the  first  it  was  held  that  the 
railroad  fellow  servant  statute  (Laws  1887. 
p.  69,  c.  IS)  applied  to  section  men  while  em- 
ployed in  operating  a  hand  car  furnished 
them  by  the  company  for  use  in  their  work. 
46  Minn.  866,  47  N.  W.  1068,  U  L.  B.  A.  27L 
The  negligence  charged  in  that  case  was  sub- 
stantially that  In  the  case  at  bar,  namely, 
overloading  the  car,  and  negligrace  of  a 
fellow  servant.  On  the  second  appeal  it 
was  held  that  the  evidence  failed  to  show 
negligence  in  overloading  the  car,  and  the 
cause  was  remanded  for  a  new  trial  upon 
the  question  of  negligence  of  a  fellow  servant. 
48  Minn.  286,  61  N.  W.  610.  On  the  third 
trial  the  jnry  found  negligence  in  the  coo- 
•duct  of  the  fellow  servant  and  the  verdict 
was  sustained.  61  Minn.  631,  53  N.  W.  800. 
The  act  there  charged  as  negligence  was  the 
sadden  and  unexpected  turning  around  by 
one  of  the  men  on  the  car  for  the  porpiMe 
of  setting  the  brake  and  bringing  the  car  to 
a  stop,  which  resulted  In  pushing  plaintitr 
from  the  car.  In  the  case  at  bar  the  negli- 
gent act  was  that  of  two  of  the  men  sudden- 
ly and  without  warning  jumping  from  the 
car  while  in  motion,  thus  unexpectedly  re- 
leasing plaintUTs  support  and  causing  bim 
to  fall  from  the  car.  There  is  no  substan- 
tial dlfferraoe  between  the  two  casea,  and 
we  follow  the  former  decision." 

And  80.  in  the  instant  case,  we  think  thi? 
two  former  decisions  above  cited  should  be 
followed.  The  Steffenson  Case  is  iieculiarly 
in  point  for,  besides  the  identity  of  facts 
above  noted,  which  we  have  gathered  from 
tbe  opinion  in  61  Minn.  631,  63  N.  W.  800. 
and  also  from  the  record  and  briefs  In  the 
case,  it  appears  that  the  defwdant'a  emten- 
tlon  there  was  the  same  as  In  tbe  instant 
case,  namely,  that  the  plaintiff  jumped  off 
the  car.  See  page  19  of  appellants  brief  In 
Ute  Steffenson  Oas&  Oases  and  Briefs  Su- 
preme Court  Oct  Tenn^  1892,  Case  Nol  11& 
la  that  case,  furthermore,  it  ai^Mred  from 
the  record  that  warning  was  glren  that  tbe 
car  was  about  to  atop,  and  that  tbe  brake 
was  about  to  be  applied  by  the  monber  of 
the  plaintiff's  crew  who  usually  applied  it 
and  who,  as  claimed  by  the  plalntifft  poalied 
plaintiff  from  tbe  car  In  so  doing,  it  being 
also  held  Qiat  the  setting  of  VbB  brake  was 
necessary;  whereas  In  the  Instant  case  it  ap- 
pears from  the  testimony  of  the  defendant's 
own  witnesses  that  nothing  was  said  by  tbe 
men  <»i  the  ear  Just  prior  to  ttie  accident 
and  no  claim  is  made  that  the  act  of  tbe 
workman  in  changing  bis  portion  was  neees- 
sary.  It  Is  true  that  in  the  Instant  case 
there  was  direct  testimony  tending  to  sop- 
port  tbe  dtfendant's  theory  that  tlie  plaintiff 
jumped  off  the  car,  but  at  most  tbls  merely 
created  a  confiict  to  which  we  will  refer 
later,  for  the  plaintiff  testified  positlTely  in 
support  of  bis  theory  that  he  was  pushed  off 
the  car  by  Tham.  As  said  in  the  StaffoisoB 
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Upon  the  evidence  that  we  think  that  the  ver- 
dict must  be  accepted  as  final." 

In  Tlew,  however,  of  the  conflict  In  the  evi- 
dence in  the  present  case,  which  must  be  ad- 
mitted to  be  of  a  more  direct  nature  than  In 
tbe  two  cases  above  cited,  though  we  do  not 
think  It  Is  more  real,  we  will  discuss  the  evi- 
dence herein  in  more  detail  than  was  done  in 
those  cases.  To  sustain  its  contention,  the 
defendant  quotes  In  its  brief  certain  testi- 
mony given  by  the  plaintiff;  and  If  this  were 
all  of  the  testimony  in  the  record  to  sustain 
the  plaintiff's  contention  that  he  was  Jostled 
so  that  he  fell  from  tbe  car,  or  was  a  fair 
summary  of  the  evidence  in  this  regard,  it 
would  be  very  doubtful  whether  the  court 
was  warranted  In  submitting  the  case  to  the 
jury.  It  appears  tliat  the  plaintiff  was  ex- 
amined at  considerable  length  tlirough  an  in- 
terpreter, who  was  not  proficient  in  our  lan- 
guage and  his  testimony,  when  taken  apart, 
shows  all  the  customary  inconsistencies  which 
accompany  testimony  so  taken.  The  defend- 
ant Insists,  furthermore,  that  the  plaintiff's 
statement  tbat  a  fellow  workman  shoved  hlm- 
oft  tbe  car  was  tbe  result  of  a  leading  ques- 
tion. But  tn  other  pwtlons  of  tbe  record  tbe 
plaintiff  makes  the  same  statement,  both  on 
direct  and  redirect  examination,  and  It  Is 
entirely  clear  from  his  vbole  testimony  tbat 
such  was  his  claim,  and  It  cannot  fairly  be 
said  tbat  It  was  prompted  by  bis  connseL 
Neither  do  we  'tiilnk  (bat  such  claim  Is 
improbable  (see  Steflouon  t.  Chicago,  etc., 
R.  Co.,  snpra),  and  while  no  witness  testi- 
fied In  support  at  the  plalntUTs  account  of 
the  accident  In  his  bdialf,  It  appearing  that 
several  of  his  fellow  workmen  who  saw  the 
accident  had  left  the  locality,  yet  his  claim 
was  materially  supported  by  the  Inconsisten- 
cies In  the  accounts  given  by  the  defendant's 
witnesses. 

Thus  tbe  foreman  was  at  flrst  very  confi- 
dent as  to  tbe  nnmber  of  men  on  the  car  at 
the  time  and  the  number  at  work  In  his  gang 
daring  all  the  time  plaintiff  was  a  member 
tbereof,  which  testimony  he  gave  by  refer- 
ence to  bis  book;  but,  though  this  book  Is 
not  in  the  record.  It  appears  from  his  cross- 
examination  tbat  there  were  times,  during 
the  period  in  question,  when  there  were 
16  men  at  work  in  this  gang.  Again,  one 
Wekne,  the  other  witness,  besides  Tham  and 
the  foreman,  who  testified  as  to  the  details 
of  the  accident  In  behalf  of  the  defendant, 
I>erslsted  that  he  did  not  see  the  car  strike 
the  Plaintiff,  and  Tham  testified  that  the 
car  did  not  strike  the  plaintiff;  whereas  the 
foreman  testified  that  the  car  did  strike  him. 
There  was  likewise  a  distinct  discrepancy 
between  the  testimony  of  these  witnesses  as 
to  tbe  place  where  the  accident  occurred 
with  reference  to  the  plaintiff's  boarding 
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equally  within  the  field  of  their  observations, 
the  certainty  and  posltiveness  with  which 
they  all  three  testified  that  tbe  plaintiff  turn- 
ed and  Jumped  backwards  from  tbe  car  with 
both  feet  at  the  same  time  is  at  least  worthy 
of  note.  How,  then,  can  it  be  said  that  the 
Jury  was  bound  to  discredit  the  iilaintlfTs 
testimony  and  version  of  the  accident,  be- 
cause there  were  discrepancies  therein,  and 
because  It  was  opposed  by  the  testimony  of 
the  three-  witnesses  above  mentioned? 

As  to  the  negligence  of  Tham,  the  fellow 
workman  whom  the  plaintiff  claims  Jostled 
him  and  made  him  fall  from  the  car,  we  do 
not  think  tbat  it  can  be  said  tbat  no  n^- 
llgence  was  shown.  It  requires  little,  If  any, 
discussion  to  demonstrate  that  if  there  were 
either  4  or  6  men,  including  the  plaintiff, 
on  the  front  end  of  the  moving  car,  standing 
sldewise  and  grasping  the  handle  bar,  on  a 
space  4  feet  4  Inches  wide — packed  together 
much  like  sardines  in  a  box — if  any  of  them 
turned  around  without  warning  another 
might  easily  be  Jostled  thereby.  Such  an 
act.  then,  might  constitute  negligence,  out- 
side of  the  risks  assumed  by  the  woi^man  so 
Jostled,  if  It  should  be  held  that  he  did  as- 
sume any.  Said  Mr.  Justice  Brown,  at  page 
328  of  116  Minn.,  at  page  SIT  of  182  N.  W.. 
In  tbe  Hlder  Cas^  snpra:  "The  question  of 
assumption  of  rl^  was  for  the  Jury.  While 
It  is  clear  that  the  plalntlfl  assumed  all  risks 
Incident  to  the  overcrowded  condition  of  the 
car,  as  he  bad  worked  under  sbntlar  condi- 
ttons  for  a  considerable  time,  it  cannot  be 
held  tbat  be  assumed  tbe  risk  ol  negligent 
conduct  of  his  fellow  servants.  Tbe  statute 
protects  him  from  their  negligence.  Nor  can 
it  be  held  as  a  matter  of  law  tbat  plaintiff 
was  guilty  of  contributory  negligence  by 
taking  a  position  on  tbe  finmt  end  of  tbe 
car  with  4  other  men.  It  was  necessary  tbat 
5  men  stand  on  one  or  tbe  other  end  <HC  the 
car,  and  whether  plaintiff  should  have  taken 
some  other  position  was  a  question  for  the 
Jury." 

In  answer  to  the  d^endant's  contention 
that  there  was  no  suggestion  that  the  move- 
ment of  the  plaintiff's  fellow  servant  was 
made  without  warning  or  was  unexpected,  It 
Is  sufficient  to  say  that  It  appears,  as  above 
stated,  from  the  testimony  of  defendant's 
own  witnesses,  that  there  was  no  talk  what- 
ever between  the  men  preceding  the  accident. 
Let  us,  then,  examine  briefly  the  defendant's 
aflSrmative  claim,  detailing  the  circumstances 
of  the  accident  As  stated,  this  is  in  effect 
that  the  plaintiff  voluntarily  released  his 
hold,  turned  so  that  his  back  was  towards 
tbe  direction  In  which  the  car  was  going, 
end  then  Jumped  backwards  from  the  car 
and  upon  the  track  In  front  of  the  moving 
car.   The  only  reason  suggested  by  tbe  de- 
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fendant  for  tbls  extraordinary  actloD  on  the 
plaintiff's  part  Is  that  this  occurred  while 
the  car  was  slowly  moving  and  was  near  the 
place  where  the  plaintiff  and  some  of  his 
fellow  workmen  ordinarily  alighted  to  go  to 
their  boarding  place— a  contentton  striking- 
ly similar  to  that  of  the  defendant  in  the 
Steffenaon  Case,  supra,  and  which  In  that 
case  was  discredited  by  the  Jury.  The  court, 
In  the  instant  case,  ins^cted  tlie  Jury  sub- 
stantially that,  if  th^  foond  sach  claim  to 
be  true,  they  would  have  to  find  for  the  de- 
fendant Manifestly,  tberefbre.  In  view  of 
the  TBTdlct,  the  Jury  ««re  not  Impreaaed  with 
this  cont«ation,  and  neither  are  ve. 

The  only  witnesses  who  testified  concern- 
ing the  acddoit,  In  behalf  of  the  defendant, 
were  the  section  foreman,  the  man  named 
rrham,  whom  the  plaintiff  claims  pushed  blm 
off  the  car,  and  Wekne,  a  young  man  who 
bad  been  in  this  country  less  than  a  month. 
As  we  have  already  stated,  thwe  are  quite 
■as  many  discrepancies  In  their  accounts  of 
the  accident,  to  say  the  least,  as  can  be 
found  tu  the  plaintiff's  testimony;  and  we 
think  that  upon  the  entire  record  there  Is 
nothing  inherently  nnreasonaUe  in  the  plain- 
tiff's theory  of  the  case,  and  nothing  that 
necessarily  discredits  his  account  of  the  ac- 
cident Kor  do  we  think  that  the  defendant's 
theory  Is  so  much  the  more  probable,  or  sup- 
ported by  such  an  overwhelming  weight  of 
eridence,  as  to  require  us  to  say,  or  even  to 
justify  us  in  saying,  that  the  Jury  was  mani- 
festly and  palpably  wrong  In  accepting  the 
plaintiff's  version  of  the  accident  Curiously 
enough,  white  arguing  the  Improbability  of 
the  plaintiff's  version  and  the  absence  of  neg- 
ligence on  the  part  of  the  defendant,  the 
defendant  charges,  in  effect,  that  the  plaintiff 
did  the  Identical  thing  which  he  claims  that 
his  fellow  servant  did,  namely,  released  his 
hold  on  the  handle  bar  and  tamed  around 
without  warning.  Loosening  the  hand  hold 
and  turning  around  might  have  been  done 
without  thought  or  anticipation  of  the  con- 
sequences, and  yet  might  well  be  held  by  the 
Jury  to  have  been  dangerous  to  the  other 
men,  and  likewise  negligent,  when  the  crowd- 
ed condition  of  the  men  on  the  car  Is  con- 
sidered. But  Jumping  backward  from  the 
car  In  the  manner  In  which  the  defendant 
claims  the  plaintiff  did  would  be  deliberate 
folly.  That  the  plaintiff  would  deliberately 
jump  backward  immediately  In  front  of  the 
heavily  loaded,  though  slowly  moving,  car. 
Is  unlikely,  and,  further.  Is  at  least  more  im- 
probable than  that  he  was  Jostled  from  the 
car  In  the  manner  claimed  by  him.  The  jury, 
moreover,  after  hearing  the  evidence  and 
the  witnesses,  and  seeing  the  numerous  phys- 
ical demcmstratlons  of  the  details  of  the  ac- 
cident, which  the  record  shows  occurred  at 
the  trial,  were  In  a  much  better  position  to 
determine  the  truth  of  the  respective  conten- 
tions of  the  parties  than  we  are.  We  find  no 


good  reason  for  disturbing  the  verdict;  aft- 
er the  trial  court  has  refused  to  do  so. 
Order  affirmed. 


BTRUNK     WELLS  BROS.  CO.  et  «L 
(Supreme  Court  of  MhineBota.   Dec.  20, 1912.) 

(SyUalHu  bv  tht  OowtJ 

Mabtxb  and  Sebvant  (I  278*)— iRjtiam  <d 
Servant— Dan  QEBo us  Affllances. 

In  this  a  personal  injury  action,  tiie  evi- 
dence examined,  and  A«I«J  not  to  sustain  the 
verdict,  In  that  it  fails  to  ahow  the  defendants 
guilty  of  any  oegligence. 

[Ed.  Note.— For  other  caeea,  see  Master  and 
Servant,  Cent  Dig.  H  994-872,  077;  Dec  Dig. 
I  27a*] 

Appeal  from  District  Court,  Banuc^'  Oon&- 
ty :  William  h.  Kelly,  Judge. 

Action  by  Joseph  Stmnk  against  the  Wtila 
Bros.  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Beversed. 
Judgment  ordered  for  dtfendants. 

P.  J.  McLaughlin,  of  St  Paul,  for  appel- 
lants. John  D.  O'Brien  and  Dillon  J.  O'Bri- 
en, both  of  St  Paul,  for  respondent 

HOLT,  J.  In  this  a  personal  Injory  ac^ 
tlon,  defendants  appeal  from  the  Judgmoit 
entered  In  favor  of  plaintiff;  their  motion  for 
directed  verdict  having  been  denied,  as  well 
as  a  motion  for  Judgment  notwlttistaiidlne 
the  verdict  The  only  assignment  of  &mr 
necessary  to  consider  is  that  the  evidence 
falls  to  show  def^dants  negligait  These 
app«ir  to  be  the  facts: 
.  The  defendants  are  corporations.  The 
Wells  Bros.  Company  was  erecting  a  large 
business  block  for  the  Arcade  Investment 
Company  fronting  west  on  St  Peter  street, 
between  Fourth  and  Fifth  streets  in  St  Paul, 
Minn.  For  about  three  months  prior  to  the 
accident  resulting  in  plaintiff's  Injury  he 
had  been  hauling  crushed  rock  used  in  the 
concrete  work  of  the  building,  hauling  three 
or  four  loa'ds  each  day.  For  convoilence 
and  safety  a  high  fence  had  been  erected  in- 
closing the  sidewalks  adjacent  to  the  build- 
ing and  part  of  the  streets.  On  St  Peter 
street,  near  the  middle  of  the  building,  there 
was  a  gate  through  which  the  teams  passed 
In  with  materials  for  the  structure,  driving 
along  and  upon  the  sidewalk  space.  It  also 
appears  that  as  the  building  arose  it  wa^ 
necessary  to  protect  these  teams  and  drivers 
and  other  workmen  from  material  which 
might  drop  down  from  above,  and  to  that  end 
a  covered  way  was  constructed  by  placing  a 
row  of  posts  close  to  the  .building  and  a  cor 
responding  row  near  the  fence  mentioned, 
and  a  beam  or  Joist  was  spiked  with  one 
end  to  the  post  near  the  building  and  th« 
other  to  the  corresponding  one  near  the  fotce 
and  at  a  hBigbt  so  that  with  the  braces  placed 
alandng  and  somewhat  lower,  a  man  stand- 
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ing  on  tbe  load  u  he  drove  underneath  would 
not  come  In  contact  with  the  joists  and  brac- 
es. It  does  not  clearly  appear  how  far  each 
set  of  posts  was  away  from  the  adjoining  set, 
but  from  an  examination  of  the  photographs 
In  evidence  it  appears  to  be  from  IS  to  20 
feet  Each  set  vas  connected  with  the  next 
adjoining  by  joists  and  braces.  The  distance 
between  the  posts  nearest  the  building  and 
those  nearest  the  f^ce  was  IS  or  14  feet,  ex- 
cept that  near  the  gate  spoken  of  the  outside 
post  waa  25  feet  8  Inches  from  the  corre- 
sponding one  n&ir  the  building,  so  as  to  al- 
low the  turning  of  the  teams  and  wagons  in 
going  upon  the  sidewalk.  On  top  of  the 
Joists  mentioned  planks  or  boards  were  laid, 
covering  the  driveway  on  the  sidewalk,  and 
thus  protecting  the  men  and  teams  using  It 
from  falling  mater laL 

A  watchman,  preennutbly  in  the  employ 
of  defendant  Wells  Bros.  CTompany,  was  sta- 
tioned At  tbe  gate  and  directed  the  order  In 
which  the  teams  were  to  drive  in.  FlalntUT 
was  not  tn  the  onploy  of  either  defendant, 
but  hauled  the  crushed  roc*  at  so  much  per 
load  tar  tbe  one  who  famished  It  to  the  con- 
crete contractor.  On  June  18, 1911,  as  plain- 
tiff and  two  other  teamsters  approached  the 
gate  with  loads  of  crushed  rock,  a  team 
with  a  load  of  brick  also  drove  op.  The 
watchman  directed  the  brick  load  to  go  in 
first  As  the  last  team  drove  In  It  turned  to 
the  right  and  stopped  as  near  to  the  outside 
poste  as  it  oonld,  so  as  to  allow  the  brii^  to 
be  unloaded  and  piled  near  the  fefice.  Con- 
cluding that  there  was  room  for  the  teams 
with  the  crashed  rocfc  to  drive  In  to  a  place 
provided  for  unloading  in  the  covered  drive- 
way beyond  where  the  team  with  the  bricfe 
load  was  to  unload,  tbe  watchman  directed 
Bleren,  driving  the  first  load  of  crushed  TO<£k, 
to  drive  in,  and  plaintiff  to  fullow.  The  u>ace 
was  80  narrow  that  one  of  the  hubs  on  Bler- 
«n*8  wagon  caught  in  the  wagon  with  the 
taldk  load.  The  teamsters  pried  them  apart, 
and  Bleroi  drove  on  to  his  place  of  unload- 
ing. Then  plaintiff,  standing  up  on  bis  load, 
attempted  to  pass  by  the  brick  load,  dritiug 
ap  as  far  toward  tlie  building  as  he  could, 
and  then  making  a  sharp  turn  to  the  right 
to  pass  inside  of  the  brick  wagon.  In  so 
doing  he  either  drove  too  far  before  tumin{^ 
BO  that  the  wagon  tongue  squarely  struck  the 
post  next  to  the  building,  breaking  it  In  two, 
as  defendants  contend,  or  else,  as  plaintiff 
claims,  after  he  had  made  tbe  turn,  and  just 
as  he  was  about  to  pass  the  brick  wagon,  one 
of  the  front  wheels  struck  a  brick  or  rock, 
and  tbe  load,  being  very  heavy,  threw  the 
team  over  toward  the  building,  so  that  the 
neckyoke  or  tongue  struck  and  broke  the 
post  When  the  post  broke,  that  part  of  the 
covered  way  which  it  smarted  sagged  so 
that  some  of  the  planks  fell  down ;  one  strik- 
ing plaintiff  on  his  shoulder,  whereby  he 
was  thrown  off  the  load,  and  In  tbe  Call  his 
leg  was  broken.  Along  the  posts  spoken  of 


as  next  to  the  building  was  laid  on  the  ground 
a  wooden  box  a  foot  high  and  six  inches 
wide  in  wblch  cables  ran.  The  box  was  laid 
against  the  posts,  and  served  to  protect  them 
from  the  teams  and  the  hubs  of  the  wagons 
aa  these  passed  along  the  driveway. 

The  allegation  of  negligence  Is  as  follows: 
Defendants  maintain  (1)  a  wooden  scaffold- 
ing (the  covered  driveway  above  described), 
which  was  by  the  defendants  negligently  and 
carelessly  built  and  maintained,  of  insuffi- 
cient and  unsuitable  materials,  insufficiently 
nailed,  braced,  designed,  and  constructed, 
and  negligently  placed,  built,  and  maintain- 
ed In  aacti  position  and  proximity  to  the 
place  of  ingF^  and  egress  to  and  from 
said  premises  that  It  woold  be  liable  to  be 
struck  by  persons,  teams,  or  matralels  com- 
ing open  or  being  brought  upon  said  prem- 
ise and  so  wealc,  insufficient,  and  improper- 
ly constmcted  as  to  be  UsUe  to  fall  upon 
the  apidicatliui  of  slight  toxee,  or  being  strode 
by  persons,  teams,  or  material  coming  upon, 
or  b^ng  brought  upon,  aaid  premises." 

There  was  no  evidence  ox  claim  of  any 
defect  in  the  construction  of  this  covered 
driveway,  except  that  the  post  which  broke 
was  closer  to  the  driveway  than  the  others, 
and  that  it  was  tramed  to  aome  aUesit,  at 
least  on  one  side.  There  is  some  confusion 
In  the  record  as  to  which  post  broke^  the 
first  or  the  seecmd,  beginning  with  the  pair 
immediately  to  the  right  of  the  gate  as  one 
passed  in  toward  the  building;  but  It  la 
plain  from  the  photographs  In  evidence  that 
all  of  the  posts  next  to  the  building  were 
I^ced  up  against  the  cable  box  spoken  of, 
and  certainly  no  n^Ilgoice  may  be  predlcatr 
ed  on  this  position,  for  it  is  apparwkt  Uiat 
they  were  fully  protected  from  the  wagons 
by  the  box,  and  it  could  not  be  reasonably 
apprehended  that  the  drivers  would  drive 
the  teams  over  or  against  the  box  so  far  as 
to  endanger  the  posts  on  the  other  side 
the  pole  or  neckyoke. 

There  remains,  then,  only  the  alleged  de- 
fect In  the  post  wblch  broke.  The  evidence 
Is  fairly  certain  that  these  timbers  were  sub- 
stantial and  of  ample  strength  for  the  pur- 
pose intended,  being  4  inches  through  one 
way  and  6  Inches  the  other.  The  only  de- 
fect testified  to  by  any  of  idalntiffs  witnesses 
wns  that  this  post  which  broke  had  been 
charred  or  burned.  One  witness,  Mr.  Bleren. 
said:  "The  post  was  a  little  burned  around 
the  outside,  but  how  much  I  ^dn't  measure. 
I  didn't  look  particularly,  but  the  post  was 
burned.  •  •  *  It  was  pretty  near  burned 
all  the  way  around;  yes.  One  side,  of  it 
wasn't  Just  exactly  burned,  but  it  was  kind 
of  blade ;  but  one  dde  of  it  was  burned  about 
an  inch  deep."  This  witness  also  t^tlfied 
that  this  post  waa  5  or  6  inches  square-  The 
teamster  who  hauled  the  third  load  of  crush- 
ed rock  and  who  saw  the  accident,  having 
testified  to  the  post  b^g  burned,  when  ask- 
ed how  much,  answered:  "Well,  I  couldn't 
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Just  tell;  I  didn't  look  at  It  close  jast  how 
much  was  burned  ;  I  could  see  It  was  burned 
around."  But  these  witnesses  testified  that 
they  had  obserred  that  this  particular  post 
stood  nearer  the  driveway  than  the  others, 
but  had  never  noticed  that  it  was  burned  be- 
fore the  accident 

Defendants  produced,  at  the  trial,  what 
wns  claimed  to  be  one  part  of  the  broken 
post,  a  sound  piece  of  hemlock  timber  4  by  6 
inches,  with  no  Indication  of  crack,  knot,  or 
weakness  at  the  point  where  it  did  break 
square  off.  It  was  somewhat  scorched  Its 
whole  length  but  not  so  as  to  affect  its 
strength.  Several  of  defendants'  witnesses 
positively  Identified  this  piece  as  one  of  the 
two  parts  into  which  the  post  broke  when 
the  neckyoke  or  pole  of  plalntlfTa  team 
struck  it  No  attempt  was  made  by  plaintiff 
to  dispute  defendanta'  contention  that  the 
piece  produced  at  the  trial  was  the  very 
piece  that  broke,  either  by  calling  In  rebuttal 
his  two  witnesses  who  had  noticed  and  tes- 
tified to  the  condition  of  the  poet  or  by  any 
other  witness. 

We  have  carefully  scanned  the  record  to 
see  If  there  might  be  any  basis  on  which  the 
Jndgmait  can  be  sustained,  but  have  failed. 
Tbvn  cotalnly,  as  before  stated,  could  be 
no  B^llgence  In  the  location  of  this  post; 
for  by  the  uncontroverted  testimony  of  plain- 
tiff's witnesses,  and  the  concededly  accurate 
photographs.  It  was  protected,  like  the  rest 
of  the  posts  next  to  the  building,  by  the 
cable  box  before  mentioned.  And  It  Is  mani- 
fest, also,  from  the  ptaotograidu  and  the 
evldmce,  that  this,  post,  as  wdl  as  each  of 
the  others,  was  of  ample  strengUi  to  sustain 
the  weight  It  was  deslQtned  to  carry  and  any 
ordinary  Jar  which  might  be  anticipated.  It 
is  alse  dear  that  it  was  secar^  braced 
and  andiored,  both  at  the  bottom  and  tap, 
becanse  it  broke  sqnarelr  off  by  the  impact, 
and  was  not  torn  loose  at  elUier  aid.  This 
covered  driveway  was  a  temporary  structure, 
to  protect  the  woAmen  and  teams  while  Uie 
buUdbig  was  bidng  bidlt,  and  conmKui  knowl- 
edge teaches  that  as  to  8u«h  the  same  care 
Is  not  tak^  as  to  location  or  aolldltj  of  con- 
stmctlon  as  Is  taken  In  case  of  pennanoit 
structures.  It  la  also  entirely  obrloiu  that 
those  constmctlng  a  driveway  similar  to  this 
one,  or  any  scaffolding  aronnd  a  building  be- 
ing erected,  do  not  antieU>ate  that  teams  will 
be  driven  against  than  wlUi  any  coisldw- 
ablfi  forces  becanse  no  temporary  tmlldlng 
scaffold  or  stmctore  to  serve  the  poxpose  of 
the  one  In  question  could  withstand  the  Im- 
pact of  a  heavy  team  or  wagon.  And  the 
force  directed  against  the  post  in  this  ease 
must  have  bem  ot  unnsnal  vlolmce  to  have 
caused  tiw  break.  How  long  this  driveway 
had  existed  does  not  appear,  although  It  does 
appear  that  the  covering  Just  above  where 
the  post  broke  was  then  being  placed.  The 
posts  had,  however,  been  In  place  for  some 


time,  and  plaintiff  was  fully  acquainted  with 
the  situation,  and  knew  that  It  was  extreme- 
ly difficult  to  pass  the  britt  wagon,  still  he 
undertook  to  drive  In. 

Accepting,  as  we  must,  the  most  favorable 
view  of  the  testimony  for  plaintiff  as  to  de- 
fendants' negligence,  we  are  nevertheless 
forced  to  the  conclusion  that  the  record  falls 
to  show  any,  and,  assuming  that  plaintiff  was 
free  from  negligence,  ttie  deplorable  accident 
was  due  to  the  fact,  which  he  admits,  that 
one  of  the  front  wheels  come  in  contact  with 
some  obstruction,  thereby  unexpectedly  throw- 
ing the  pole  or  neckyoke  against  the  post 
with  snfflclent  force  to  break  a  post  that 
as  far  as  the  evidence  shows  was  of  ample 
size  and  strength  to  carry  all  the  stralo 
which  might  reasonably  be  expected  that  It 
would  be  subjected  to.  We  may  assume  that 
defendants  owed  plaintiff  the  same  duty  thej 
would  owe  their  own  servants  to  make  Qie 
driveway  reasonably  safe.  However,  they 
are  not  to  be  held  as  Insurers  of  safety. 
Plaintiff  knew  that  It  was  difficult  to  pass 
the  brick  wagon.  He  could  observe  as  vrOl 
as  any  one  If  obstructions  were  In  the  way. 
He,  as  well  as  his  witnesses,  his  fellow  team- 
sters, claim  that  they  had  [lartlcular  occasion 
to  notice  this  post  because  of  its  location: 
but  none  tiad  seen  that  It  was  In  any  man- 
ner defective  or  burned  tmtU  after  the  ac- 
cident. We  do  not  thick  it  possible^  In  irtut- 
ever  light  this  evidence  is  viewed,  to  bold 
the  defendants  on  any  ground  of  nesilgatce 
responsible  for  this  accident  In  vdilcfa  plain- 
tiff was  injured. 

The  Judgment  appealed  from  must  there- 
fore be  reversed,  with  directlm  to  enter 
Jiklgment  tax  favor  (tf  defmdantb 


STATD  V.  UeCORBnCK. 
(Supreme  Court  of  Minnesota.   Dec.  20,  1912.) 

CSyOabM  hf  iJi9  CourtJ 
MuNiciPAi.  GoaPOBATioifs  a  626*) — Oani- 

ITANCBS — UnBEABONABUE  DiSCBIHIITATtOX. 
An  ordinance  of  the  city  of  Minneapolis, 
designed  to  prevent  the  spreading  of  fires  and 
to  protect  human  life,  which  sinxles  out  tbr 
"two-Btory  frame  building,"  and  enacts  that  it 
shall  be  unlawful  for  the  owner  thereof  to  fur- 
nish or  lease  the  third  or  attic  floor  to  a  per- 
son or  group  of  persons  living  independentlj 
of  those  occupying  the  lower  floors,  is  keid  dis- 
criminatory, unreasonable,  and  void,  since  it 
does  not  include  other  buildings  wnially  ex- 
posed to  danger  of  fire,  sodi  as  "the  three-stoi? 
frame  building,*'  or  the  brick  or  concrete  two- 
story  buildings,  not  of  fireproof  construction. 

TEd.  Note. — For  other  cases,  see  Monidpal 
Corporations,  Cent  IMg.  {  18S0;  Dec  Dig.  § 
026.*] 

Appeal  £rom  Municipal  Court  at  Minne- 
apolis; -W.  O.  Leary,  Judge. 

Mai^ret  A.  McCormlcA  was  eouTlcted 
violating  a  city  ordinance,  and  appeola.  Be- 
versed. 


•For  otber  osies  Me  same  topic  and  sectloa  NUMBER  ]n  Der.  Dig.  k  Am.  Dig.  Key-No.  Serla  «  Rt9'T  ladeiw 
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aieaa  «  itryiigeisoD,  oe  aimueapoiiB,  tor 
appellant  Daniel  Slsb  tnd  W.  O.  Oomp- 
ton,  both  of  Minneapolis,  for  ttw  State. 

BBOWN(  J.  Defendant  waa  convicted  of 
tlie  violation  of  an  ordinance  of  the  dty  of 
Minneapolis,  and  appealed  from  the  Judg- 
ment rendered  against  her. 

The  facts  are  as  follows:  Defendant  erect- 
ed and  was  the  owner  of  a  two^tory  frame 
resldmce  building  situated  on  West  Lake 
street,  and  In  the  construction  of  the  same 
completed  and  furnished  the  attic  or  third 
floor  for  occupancy  by  tenants,  practically 
the  same  as  the  floors  below  were  oomidet* 
ed  and  furnished,  makhig  two  complete  flats 
on  each  of  the  three  floors  suitable  for  oc- 
cupancy s^Hirate  fbmiUes.  She  subee- 
QUCTtly  leased  one  of  the  third-floor  flats  to 
a  family  harlng  no  relation  to  and  living  In- 
dependmtly  of  the  occupants  of  the  floors 
below.  This  the  dty  contends  constituted 
a  violation  of  a  provision  of  its  building  or- 
dinance which  prohibits  the  constructing  or 
occupancy  of  the  third  floor  of  such  a  build- 
ing In  the  manner  and  under  the  drcnm- 
atances  stated.  The  ordinance,  In  so  far 
as  here  material,  provides :  "It  shall  be  un- 
lawful to  build,  furnish  or  occupy  any  room 
or  group  of  rooms  above  the  second  story  of 
any  two-story  frame  building  as  the  home 
for  any  family  or  group  of  persons  living 
independently  of  the  families  on  the  first 
and  second  floors  of  such  building." 

The  validity  of  this  clause  of  the  ordinance 
is  challenged  by  defendant,  and  the  sound- 
ness of  her  contention  in  this  respect  pre- 
sents the  only  question  for  our  consid^a- 
Hon.  The  state  seeks  to  sustain  the  ordi- 
nance as  police  regulation  designed  in  a  meas- 
ure to  prevent  fires  and  conflagrations,  and 
to  lessen  the  danger  to  human  life  in  the 
case  of  the  bumli^  of  dwellings  In  which 
several  families  dwelL  The  state  refers  to 
certain  provisions  of  the  city  charter  under 
which  It  Is  claimed  the  ordinance  was  prop- 
erly enacted.  Those  provisions  are  as  fol- 
lows: "To  regulate  the  location  of  smoke- 
bouses  *  •  •  and  to  make  any  other 
provisions  to  guard  against  fire,  or  to  pre- 
vent the  spreading  of  fires  which  the  city 
council  may  deem  proper,"  and  "also  to  re- 
i|ulre  audi  owner  or  lessee  to  construct,  pro- 
vide and  furnish  each  and  every  other  thii^, 
and  to  do  each  and  every  other  act  which 
it  may  think  necessary  or  advisable  to  less- 
en danger  to  human  life  in  case  of  fire  or 
accident" 

It  may  be  conceded,  without  stopping  to 
consider  or  decide  the  question,  that  the  pro- 
visions of  the  charter  quoted  confer  ample 
anthorlty  upon  the  council,  within  rea- 
sonable limits,  to  enact  such  ordinances  and 
regulations,  having  for  their  purpose  the 
prevention  of  flres,  and  the  protection  of 
human  life,  as  the  members  of  that  body 
may  deem  necessary.   But  It  is  dear  that 


»  uoes  not  eucnorue  a  oiscnminauon  O' 
tween  buildings  which  are  equally  expose 
to  the  danger  sought  to  be  guarded  againft 
The  ordinance  in  question  singles  out  tb 
"two-story  frame  buildings,"  and  declare 
that  in  a  building  of  that  character  the  thlr 
or  attic  floor  shall  not  be  furnished  for  th 
habitation  of  persons  living  independently  o 
those  on  the  floors  below,  leaving  all  othe 
buUdlnga,  erected  tot  the  same  purpose  an< 
equally  susceptible  to  fire,  immune  and  fre< 
from  the  operation  of  Oe  law.   No  reasoi 
Is  snggerted  to  support  the  ttieory  that  tht 
"two-story  frame  bnUdtng'*  is  exposed  U 
dangVB  peculiar  to  that  type  of  resideno 
buildings,  ot  to  dUTerendate  it  firom  th< 
"three-story  flmme  bnlldlug,"  or  the  ordl 
nary  brick  or  concrete  structure,  not  of  flre 
proof  construction,  the  interior  finish  oi 
whldi  Is  composed  of  wood«i  material.  AH 
are  equally  exposed  to  the  danger  of  flre. 
The  reason  fipr  the  attempted  reguUition  ap- 
Idles  to  each.   The  result,  if  the  ordinance 
be  snsteined.  will  be  to  exempt  from  ite  op- 
eration the  latter  class  of  buUdlngB  with  no 
basis  tor  the  dlstlnctloii.   It  must  be  held, 
therefore,  that  the  ordinance— that  Is,  the 
particular  provision  here  in  question — ^Is 
void  as  daas  legislation,  an  unvrarranted  dis- 
cximluatlon,  and  unreasonable  and  void- 
Judgment  reversed. 


ANDiDRSON  V.  BROOKS  S04NL0K  LUM- 
BER CO. 

(Supreme  Court  of  Minnesota.  Nov.  29,  1912.) 

Appeal  from  District  Court.  Hennepin  Coun- 
ty: Horace  D.  Dickinson,  Judge. 

Action  by  Knote  Anderson  against  the  Brooks 
Scanlon  Lumber  Company.  From  an  order 
overroliDg  a  demnnrer  to  the  complaint,  defend- 
ant appeals.  Affirm^ 

Price  Wfekersham,  of  St  Paul,  for  appellant 
Hoaly,  White  &  Ia  Du,  of  Minneapolis,  for  re- 
spondent 

PER  CURIAM.  The  complaint  in  this  ac- 
tion, though  flagrantly  Indefinite  and  uncertain, 
and  open  to  a  motion  to  make  Its  allegations 
more  specific,  and  In  default  thereof  that  It  be 
stricken  out,  Is  not  demurrable.  By  permissi- 
ble inferences  the  complaint  states  a  cause  of 
action.  If  in  no  other  respects,  for  the  negli- 
gent failure  ct  defendant  to  provide  plaintiff 
with  a  safe  place  in  which  to  do  his  woric 

Order  afflrawd. 


QAMBLB-ROBINSON  COMMISSION  GO.  v. 

WUITAKER  et  al. 
(Supreme  Court  of  Mhinesota.   Dec.  27,  1912.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty- Oscar  Hallam,  Judge. 

Action  by  the  Oamble-Robinson  Commission 
Company  asainst  John  L.  Wbitaker  and  oth- 
ers. Verdict  for  plaintiff.  From  an  order  de- 
nying a  new  trial,  defendants  John  B.  Boxsie 
&  Co.  appeal.  Affirmed. 

John  R.  D<mohue,  of  St.  Paul,  for  appel- 
lants. Walter  Bolslnger«  of  lUnneapoUs,  for 
respondent 


PER  OUBXAH,  TblM  action  bM  been  be- 
fore the  conrt  on  two  former  appeale.  Ill 

Mino.  462.  127  N.  W.  448;  116  Mbn.  79,  133 
N.  W.  167.  The  facts  are  there  fully  stated, 
and  a  restatement  Is  deemed  nnnecessarj.  The 
queetiooa  presented  on  the  different  triala  were 
practically  the  same,  namely:  (1)  Whether  the 
defendants  were  joint  purchasers  of  the  eggs, 
or  whether  the  Peifer  Company  was  their 
ageot  in  the  purcbsse;  and  (2)  whether,  if 
not  ao  purchased,  defendants  were  bona  fide 
holders  of  the  warehouse  receipt 

Our  examination  of  the  record  leads  to  the 
conclusion  that  these  questions  were  properly 
submitted  to  the  jury  and  tbat  the  evideuce 
sapporta  the  verdict  Under  the  facts  dis- 
closed, the  trisl  conrt  did  not  err  in  charging 
the  jury  tbat  defendants  bad  the  burden  of  ea- 
tabluhuw  the  good  fititb  of  tbelr  ownenUy  of 
the  warehonae  recdpt 

Order  aflSrmed, 


STBKHrrEB  et  aL  T.  NBWKIBK  et  aL 
<Sopreme  Conrt  of  Bflchlgan.    Dec  17,  1912.) 

1.  Deeds  <S  211*>-^ANCELLATion — Gboundb 
—  Undue  Influence  —  False  Rbfbesenta- 

TIOKB — EtIDBNCE. 

In  a  suit  to  set  aside  a  deed  hy  a  wife  to 
her  husband  on  the  ground  of  ondue  inflnenoe 
and  false  representations,  eridence  keld  not  to 
show  undue  infiuence  and  false  representations, 
based  on  the  hnsbsnd  procuring  the  conveyance 
on  his  promise  to  reconvey. 

[Eid.  Note. — For  other  casea,  see  Deeds,  Cent 
Diiff.  II  637-647.  649 ;  Dec  Dig.  {  211.*] 

2.  Witnesses  <|  211*)— Pbitileobd  Communi- 

CATIONS — I'IITSICIAN  AND  PaTIENT. 

The  testimony  of  a  phjuician  as  to  the 
general  health  and  mental  condition  of  a  pa- 
tient ia  competent  notwithstanding  Comp. 
Laws,  I  10,181^  prohibiting  a  physician  from 
disclosing  any  information  acquired  in  attend- 
ing any  patient  necessary  to  prescribe  for  such 
patient 

[Ed.  Note.— For  other  cas^  see  Witnesses, 
Cent  Dig.  H  768,  773;  DecDls-  1  211.*] 

S.  WlTNESSBa  (I  198*)— PUTILEOED  GOIOCD- 
NICATIONS — AtTOBNET  AND  CLIENT. 

Though  confidential  commonications  be- 
tween attorney  and  client  cannot  be  disclosed 
by  the  attorney,  withont  the  ctmsent  of  the 
cuent,  or  after  his  deatb,  of  the  personal  repre- 
sentative, an  attorn^  may  testify  when  not 
stating  any  commnnications  between  himself 
and  client 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  11  747,  763 ;  Dec  Dig.  1  19a*] 

4.  Witnesses  (i  199*)— Pbivileqed  CoionrNi- 

CATIOKS— ATTOBNET  AND  CLIENT. 

A  letter  written  by  a  beneficiary  onder  a 
will  to  the  testamentary  trustee  is  not  a  privi- 
leged communication  between  client  and  attor- 
ney, where  the  letter  does  not  disclose  the  ex- 
istence of  anch  a  relation  and  there  is  no 
evidence  thereof. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  li  749-761,  766,  767;  Dec.  Dig.  1 
199.*] 

5.  Appeal  and  Ebbob  (|  843*)— Questions 
Reviewable — Ihicatkbxal  Questions. 

The  question  of  error  In  excluding  evidence 
will  not  be  considered,  where  the  result  would 
not  be  changed  by  ^ving  to  the  excluded  evi- 
dence all  the  probative  force  it  Is  entitled  to. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3331-3342;  Dec  Dig.  | 
843.*] 


Appeal  from  Clrcnlt  Court,  Kent  Coimty. 
In  Chancery;  Willis  B.  Perkins,  Judge. 

Salt  by  Anna  L.  Newklrk,  proaecated  after 
her  d«itb  by  Jacob  St^etee,  special  ad- 
ministrator, and  others,  against  Hawley  A. 
Newklrk  and  others.  From  a  Judgment  of 
dismissal,  complainants  appeal.  Aflbmed. 

The  bill  of  complaint  In  CUs  eaose 
filed  October  12,  IMS,  bj  Anna  U  NewUrfc 
against  Hawley  Newfclik  and  Jnle  F.  Brower, 
for  the  purpose  of  aetOng  aside  t«ro  deeds  of 
real  estate  in  the  city  of  Grand  Rax^ds  In 
this  state,  made  in  Febmaiy,  1882,  tm  tlie 
grounds  of  alleged  tmdne  <Ti<iiMn«^»  and  false 
representationa.  Hawley  A.  Newklrk  and 
Anna  L  Newklrk  woe  husband  and  wife. 
She  was  ma  of  the  daughters  of  George  B. 
Morton,  who  died  in  1876,  leaving  a  widow 
and  two  daughters.  Ada  B.  Horton  (Hnghait) 
and  Anna  h.  Morton  (NeiridA).  His  prop- 
erty, whitdi  consisted  of  real  estate,  wmt, 
under  his  will,  as  follows:  One-third  to  the 
widow  in  fee,  and  one-third  in  trust  to  each 
of  the  daughters;  it  being  ^orlded  that 
the  daughters  should  receive  the  Inoome  dur- 
ing their  lives  and  at  their  deatb  the  pn^iez^ 
ty  was  to  go  to  tbelr  issue  In  fee.  Ttu 
widow  died  in  1881,  and  Oie  tme-thlrd  of  the 
property  left  her  1^  will  went,  in  eQual 
shares  In  fee  to  the  two  daughters,  giving 
each  of  the  daughters  one-eixth  of  the  prop- 
erty In  fee  simple,  in  addition  to  the  income 
from  one-third  of  the  propaty  given  each  of 
them  by  the  will  of  tbelr  father.  Mn.  nAnna 
L.  Newklrk  had  been  previously  manled  to 
William  Hofstra,  and  th^  had  two  dilldren. 
Laura  Hofstra  and  Margaret  Hofbtra.  Laura 
Hofstra  la  now  deceased.  sxtA  Margaret  Hof* 
stra  since  married,  and  Is  the  complainant 
Margaret  H.  BllllngiiarsL  There  was  one 
child  as  a  result  of  the  marrlaso  of  BCr. 
and  Mrs.  Newklrk,  bom  on  November  6. 
1892,  and  b^hig  the  defendant  Abigail  N. 
HUIemuuL  Mrs.  Newklrk  died  in  1900,  leav- 
ing a  will  appointive  Peter  Doran  and 
Blanche  M.  Butler  executors  and  trustees. 
Objections  having  been  filed  to  the  allowance 
of  the  will,  Peter  Doran  was  &iH»lnted  spe- 
cial administrator;  and  was  substituted  as 
complainant  Peter  Doran  died  on  the  ere 
of  the  trial,  whereupon  Jacob  Steketee  was 
appointed  as  special  administrator,  and  he, 
in  turn,  substituted  as  complainant 

Upon  the  death  of  BIrs.  Newklrk  In  1909. 
the  one-third  interest  In  the  property,  the 
Income  of  which  she  had  for  UCe,  became  the 
fee-simple  [Hroperty  of  her  two  daughters, 
the  complainant  Mrs.  Blllhighnrat  and  tlw 
def  aidant  Mrs.  Hillerman ;  eacb  owning  one- 
sixth.  The  title  to  the  property  stood  as 
follows:  One-third  In  Ada  B.  Hughart  for 
Ufe;  at  her  death  fee  goes  to  ber  beirs. 
One-sixth  In  Ada  B.  Hughart  In  fe&  On^ 
sixth  In  Margaret  Billlngburst  in  fe&  One- 
sixth  in  Abigail  W.  Hillerman  in  te^  One- 
sixth  in  defendant  Hawley  A.  Newklrk,  stir- 
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divorced,  and  after  her  remarriage,  became 
fearfal  that  some  of  her  property  might  go 
to  her  former  husband.  This  is  evidenced 
1)y  a  letter  which  she  wrote  to  Mr.  Blair,  In 
the  city  of  Grand  Baplds,  on  April  2,  1801, 
shortly  after  her  marriage  to  Mr.  Newkirk: 
"I  don't  intend  to  let  the  little  I  have  got 
ever  pass  into  .Hofstra's  hands,  and  shall 
-either  deed  It  now  to  Hawley  [defendant 
Newklrki  or  fix  It  in  my  will  so  that,  In  case 
the  children  die  before  they  are  of  age  and 
I  die  before  them,  Mr.  HoCstra  cannot  get 
what  I  havft"  On  January  6,  1892.  Mrs. 
Newklrk  called  upon  Mr.  Wolseley,  an  attor- 
ney at  law  in  the  city  of  Chicago,  for  the 
purpose  of  having  deeds  drawn  to  carry  out 
this  intention.  The  result  of  this  call  was 
-that  Mr.  Wolseley  drew  deeds  from  Mr.  and 
Mrs.  Newklrk  to  the  defendant  Brower,  who 
was  a  clerk  in  his  office,  and  deed  from  him 
back  to  them,  an  undivided  one-half  to 
each,  which  Mr.  Wolseley  stated  was  the 
method  used  in  Illinois  for  a  wife  to  convey 
.an  interest  in  prop^tr  to  her  husband.  On 
January  18th  of  the  same  year,  Mr.  and 
Mrs.  Newkiric  called  at  the  <^lce  of  Mr. 
Wolseley  and  signed  these  deeds.  This  was 
the  first  time  that  Mr.  Wolseley  had  seen 
Mr.  Newklrk  with  reference  to  the  transac- 
tion. The  deeds  were  not  delivered,  but  the 
matter  of  creating  an  estate  in  Joint  tenancy 
was  discussed.  Mr.  Wolseley,  desiring  to 
examine  the  law  of  Michigan  on  this  subject, 
did  not  prepare  deeds  until  January  22d, 
placing  the  title  of  the  Michigan  property  in 
Mr.  and  Mrs.  Newklrk  as  Joint  tenants. 

It  appears  that  Mrs.  Newklrk  owned  an 
interest  in  two  pieces  of  property  In  Grand 
Rapids;  one  known  as  the  "Morton  House 
property,"  and  the  other  as  the  "bam  prop- 
erty." On  February  13th  Mr.  and  Mrs. 
Newklrk  again  came  to  the  office  of  Mr. 
Wolseley  and  the  deeds  were  executed,  plac- 
ing the  title  to  the  "barn"  property  In  them 
as  Joint  tenants.  On  February  24th  they 
again  came  to  Mr.  Wolseley's  office,  and  at 
this  time  the  deeds  were  executed  placing 
the  title  to  the  undivided  one-sixth  of  the 
Morton  House  property  in  Mr.  and  Mrs.  New- 
klrk as  Joint  tenants.  This  was  done  by 
Mrs.  Newklrk  deeding  the  property  to  Brow- 
er, who  immediately  deeded  this  Interest  to 
Mr.  and  Mrs.  Newklrk  as  husband  and  wife. 
The  deeds  were  left  with  Mr.  Wolseley,  who 
forwarded  them  to  Grand  Rapids  to  be  re- 
corded. Mr.  Wolseley  took  the  a<^owledg- 
ment  of  the  deeds,  and  he  and  Henry  B. 
Freeman  acted  as  witnesses.  At  the  time 
the  deeds  were  executed,  the  parties  resided 
In  the  <Aty  of  Chicago,  where  Mr.  Newklrk 
has  lived  ever  since.  During  the  first  few 
years  of  their  married  life,  they  lived,  at 
least  a  part  of  the  time,  In  the  city  of  Oblca- 
ico,  and  then  boarded  at  boarding  houses 


daughters  In  California. 

The  bill  in  this  case  was  filed  on  October 
12,  1908,  more  than  16  years  after  the  deeds 
In  question  were  executed.  The  bill  alleges 
the  following:  "That  prior  to  the  making  of 
the  deed  heretofore  mentioned  by  your  ora- 
trlx  to  said  Jule  F.  Brower,  your  oratrlx 
was  sick  and  In  a  very  feeble  condition,  and 
had  BO  been  for  a  long  period  of  time,  to 
wit,  six  months ;  ttiat  at  the  same  time  your 
oratrlx  was  with  child  and  the  time  of  child- 
birth was  very  near,  and  that  from  the  sick- 
ness and  expected  birth  of  a  child  her  life 
was  despaired  of,  and  she,  your  oratrlx,  was 
in  such  ^  feeble,  sick,  and  nervous  condition 
as  to  be  mentally  Incompetent  to  transact 
business  or  care  for  ber  property  rights  in  a 
proper  manner ;  that  while  In  this  condition, 
and  so  sick,  feeble,  and  mentally  incompetent, 
the  said  defendant  Hawley  A.  Newklrk  began 
working  upon  the  fears  of  your  oratrlx,  and 
fals^  represented  to  your  oratrlx  that  If 
she  should  die  In  childbirth  no  provision 
would  be  made  for  their  then  unborn  child, 
and  urged  npon  her  in  her  then  condition 
to  make  some  temporary  arrangement  where- 
by he  might  properly  care  for  the  child,  and 
urged  and  continually  argued  with  your  ora- 
trlx to  deed  her  property  in  the  manner 
above  mentioned,  so  that  the  property  would 
be  Jointly  owned  by  your  oratrlx  and  the 
said  Hawley  A.  Newklrk  as  husband  and 
wife,  claiming  and  representing  that  by  so 
doing  the  interest  of  th^  then  unborn  child 
would  be  better  secured;  that  he,  in  con- 
sideration thereof,  promised  and  agreed  that 
this  arrangement  would  be  but  temporary, 
and  that  if  your  oratrix  survived  the  hirth 
of  their  child  he  would  immediately  reconvey 
all  of  the  aforesaid  property  to  your  oratrix, 
and  that  she  would  then  own  the  property 
the  same  as  before;  that  the  said  Hawley 
A.  Newklrk  agreed  to  so  prepare  the  papers 
and  conveyance  that  she,  your  oratrix.  In  the 
event  of  her  snrvlving  the  birth  of  their 
child,  could,  If  necessary,  compel  the  recon- 
veyance to  her  of  said  property  as  be,  the 
said  Hawley  A.  Newklrk,  had  promised  and 
agreed ;  that  by  reason  of  the  continued 
arguments,  importunities,  promises,  and  rep- 
resentations thus  made  by  the  said  Hawley 
A.  Newklrk,  your  oratrix  was  overpersuaded 
and  unduly  Influenced  in  her  then  weak  men- 
tal and  physical  condition,  to  consent  to-  the 
transfer  of  said  property  and  land,  as  request- 
ed by  the  said  Hawley  A.  Newklrk ;  that  said 
Hawl^  A.  Newklrk  is  and  was  the  husband 
of  your  oratrix,  and  that  your  oratrix  relied 
upon  bis  representation  so  made,  and  state- 
ments and  promises  as  aforesaid,  and  be- 
lieved that  the  said  Hawley  A.  Newklrk 
would  take  such  steps  and  prepare  such  pa- 
pers as  were  necessary  to  protect  the  rights 
and  interests  of-  your  oratrix;  that  your 


oratrlx  took  no  part  In  the  preparation  of 
Rttld  legal  papers,  bnt  1^  the  same  entirely 
to  her  husband,  the  said  Hawley  A.  Hew- 
klrk;  and  that  on  the  3d  day  of  Febniary, 
A.  D.  1892,  aforesaid,  yonr  oratrix  was  In 
so  weak  a  condition,  both  mentally  and 
physically,  as  to  be  wholly  unable  to  transact 
business  or  understand  the  business  that  was 
transacted,  and  had  no  knowledge  of  the  con- 
tents of  the  papers  whldi  she  signed,  except 
in  a  vague  and  wholly  Insufficient  way ;  that 
while  in  such  condition,  and  under  the  clr- 
cumstances  aforesaid,  and  relying  upon  the 
representation  and  statements  aforesaid,  she 
execnted  and  dellTered  the  deed  aforesaid  to 
said  Jule  F.  Brower,  and  which  said  deed 
was  obtained  by  undue  influence  and  at  a 
time  whei  the  wUl  and  Jndgment  of  your 
oratrix  was  so  imfKalred  by  111  health  as  to, 
in  fact,  render  the  same  not  the  act  of 
your  oratrix;  that  on  or  about  the  6th 
day  of  November,  A.  D.  1882,  a  daughter 
TTOs  bom  to  your  oratrix  and  the  said  de- 
foidant,  Hawley  A.  Nei^lA,  and  that  your 
oratrix  continued  sick  for  a  long  period  of 
time  thereafter,  to  wit,  11  yean ;  that  yonr 
oratrix  snbsequoitly  partially  reoovoed  her 
health,  bnt  that  tor  a  number  of  years  there- 
after her  dau^ter,  Abble  NewUrtc,  was  in 
poor  health,  and  your  oratrix  was  obliged 
to  make  long  trU»  with  their  said  daughter 
to  California  tor  her  health ;  that  during  all 
of  this  time  and  up  to  the  time  of  the  filing 
of  this  Mil  of  complaint;  yonr  oratrix  has 
had  the  possession  of  the  said  land  and  has 
received  the  rents  and  profits  therefrom,  and 
the  said  Hawl^  A.  Newktaft  has  never  at- 
tempted at  any  time  to  secure  possesion  of 
the  same  nor  has  he  had  possession  thereof, 
either  tegally  or  constructively;  that  after 
partially  raining  her  health  your  oratrix 
from  time  to  time  requested  the  said  defend- 
ant Hawley  A.  Newkirk  to  reconvey  said 
proper^  to  her,  as  he  had  before  promised, 
but  that  the  said  Hawley  A.  NewUrk  put 
her  oft  from  time  to  time  with  excuses  and 
neglected  to  deed  the  same  to  her  as  prom- 
ised." 

No  effort  was  made  to  serve  dther  the  de- 
fendant NewUrk  or  Brower  with  process,  bnt 
an  attempt  was  made  to  bring  them  in  by 
publicatkm.  Proof  of  publication  was  filed, 
and  an  order  entered  taking  the  bill  of  com- 
plaint as  confessed  by  both  defendants.  On 
Mardi  2,  1909,  the  deposltlou  of  Mrs.  New- 
kirk  was  taken  In  California  ex  parte  and 
without  any  notice  to  Bfr.  Newklrk.  A  de- 
cree was  made  ei^t  days  later  in  accordance 
with  the  prayer  ttf  the  bill.  The  descrUitlon 
of  the  property  in  this  decree  was  erroneous, 
and  an  amended  denee  was  made  A^il  20, 
1909.  Mrs.  Newklrk  died  on  May  31,  1909, 
and  Mr.  Newklrk  learned  of  the  decree  a  few 
days  before  her  death.  He  thereupon  filed 
a  petition  askhig  permission  to  ai^tear  and 
defend,  and  the  decree  was  vacated.  In  ac- 
cordance with  section  406  of  the  Compiled 
Laws  ot  1897,  and  an  order  made  permitting 


defendante  to  appear  and  d^oid.  Both  ap- 
peared and  filed  answers. 

The  answer  of  the  def^dant  Newklrk  d«- 
ulea  all  the  material  allegations  of  tbe  bill 
of  complaint  It  doiles  that  he  made  to  her 
any  of  tbe  representetlons  charged  in  the 
bill  and  that  he  asked  her  to  give  him  any 
interest  In  the  property.  It  stetes  that  th^r 
child  was  not  bom  until  Novenber  9,  1892, 
and  that  the  deeds  were  made  in  Febrnair. 
1892,  and  that  at  tbe  time  the  deeds  were 
made  Mrs.  Newklrk  was  'in  her  normal  con- 
ditlCHi  and  made  Oie  deeds  because  she 
thought  It  was  advisable  that  the  property 
covered  by  the  said  deeds  should  be  rested 
In  hOB^  and  husband  Jolnlly."  The  xle- 
fendant  Brower  filed  a  separate  answer, 
which  showed  that  he  acted  simply  as  an  In- 
termedlary  in  placing  the  title  in  Mr.  and 
Mrs.  Newklrk  Jointly,  and  dsiles,  so  far 
as  he  Is  concerned,  all  the  charges  of  fraud 
and  mlsr^resentetlon  made  In  the  bill  of 
complaint  Tbe  defendant  Abigail  N.  Hlller- 
matt,  bdng  a  minor,  refused  to  join  as  a  par- 
ty complainant  ftnd  Harry  F.  Johnson  wa:* 
appointed  her  guardian  ad  llton  and  filed  the 
usual  Intents  answer,  submitting  Mrs.  Hil- 
lerman's  righto  to  the  inotectbm  of  thscoart 

UpoA  tbe  trial,  the  complainanta  ofTned 
the  ex  parte  d^iosltion  Mrs.  Kewfclrk, 
taken  before  the  defendante  aKteared  tn  the 
casb  The  d^mdante  objected  to  tbe  admis- 
sion of  the  deposition,  and  moved  that  It  be 
suppressed,  and  the  court  made  an  order 
to-  ttiat  effect  and  a  motion,  has  beoi  made 
In  Alls  court  to  strike  this  deposition  from 
the  record.  The  complainants  attempted 
to  make  out  thdr  case  by  the  testimony  of 
Mrs,  Bllllngharst  and  Mary  B.  Davtes,  fOfrta- 
erly  a  sorant  of  Mrs.  Newklrk.  The  prlu- 
dpal  evidence  of  the  defendante  consisted  of 
the  depositions  of  Mr.  Brower,  Mr.  Wolsel^. 
Judge  Freeman,  Dr.  Bailey,  the  family  jAiysfr 
dan  and  documentery  evidence^  After  hear- 
ing all  the  testimony  t2ie  drcnit  Judge  dis- 
missed the  bill,  and  the  complalnante  have 
appealed  to  this  court 

Argued  before  MOOBB,  a  J.,  and 
STEBRB,  McALTAT,  BROOKE,  KUHN, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

Thomas  P.  Bradfleld,  of  Grand  Rapids 
(Klelnhans  &  Knapi>en  and  Cbas.  A.  Watt, 
all  of  Grand  Rapids,  of  counsel),  for  appel- 
lants. Wilson,  Wilson  &  Rice,  of  Grand  Rap- 
ids (Albert  G.  Welch,  of  Chicago,  IlL,  of  coun- 
sd),  for  aiNnlleesL 

KUHN,  J.  (after  stetlng  the  facto  as  above). 
It  18  omtended  by  appellante  (1)  that  the  dep- 
oaltlon  of  the  original  complainant  tfiould 
not  have  been  suiqvessed  by  tbe  drcoit 
Ju^  at  the  rehearing  of  the  case;  that 
the  testimony  of  Dr.  Bailey  as  to  matten 
which  he  leamed  In  his  profoaslonal  relatloBB 
was  incompetent;  ^  that  the  testimony  ^ 
Mr.  Wolsde^,  the  attorney  who  drew  the 
deeds,  was  Incompetent  as  Involving  nego- 
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and  fittorney;  (5)  that  the  conveyance  should 
hare  been  set  aside  because  of  the  fiduciary 
relations  sustained  by  the  parties  as  husband 
and  wife,  and  on  the  grounds  of  undue  in- 
fluence, fraud,  misrepresentation,  and  over- 
persuasion,  and  that,  in  addition,  there  was 
an  assent  by  silence  on  the  part  of  the  de- 
fendant NewUrk  In  all  conversations  with 
his  wife  regarding  this  transaction,  and  that 
equity  will  not  permit  him  to  claim  any  dif- 
ferent or  other  agreement  or  state  of  facts 
Chan  was  understood  and  claimed  by  the  com- 
plainant during  her  lifetime  in  bis  presence. 

[1]  Counsel  for  the  complainants  urge 
strongly  that  a  promise  to  reconv^  was 
made  by  defendant  Newklrk  and  that  It  was 
never  carried  out  It  seems  to  us  that  up- 
on this  phase  of  the  case  a  careful  examina- 
tion of  the  conduct  of  Mrs.  Newklrk  during 
the  period  elapsing  from  the  time  she  execut- 
ed the  deeds  up  to  the  time  she  filed  her  bill 
is  very  material.  The  testimony  discloses  that, 
notwithstanding  the  claimed  promise  to  re- 
convey  and  Mr.  Newklrk's  failure  to  carry 
It  out,  on  April  15,  1893,  she  executed  a  very 
broad  power  of  attorney  to  her  busband,  In- 
trusting him  wltb  the  uncontrolled  direction 
of  her  aftalrs,  and  it  Is  not  claimed  tliat  the 
power  was  executed  by  Mrs.  Newklrk  under 
duress,  but  was  apparently  her  free  and  vol- 
untary act  From  March  9i  1S97,  to  March 
19,  1901,  letters  were  offered  In  evidence, 
written  by  her  to  her  husband,  In  which  she 
expresses  confidence  In  him.  On  May  27, 
1890,  7  years  after  the  execution  of  the  con- 
veyance in  Question,  Mrs.  Newklrk's  confi- 
dence in  her  husband  was  further  shown  by 
appointing  him  executor  of  her  estate.  On 
March  19,  12  years  after  the  execution 

of  the  deeds,  her  confidence  is  further  dis- 
played by  a  letter  In  vhlch  she  consults 
him  In  relation  to  a  proposed  iraUHactlon  In 
regard  to  this  property,  and  in  which  she 
saya:  "What  do  you  think?  if  It's  all  right, 
and  you  think  best,  you  better  sign  also,  and 
send  it  to  them.  Otherwise  destroy  the  op- 
tion." There  is  also  a  postal  card  in  the  rec- 
ord, dated  BXay  28^  1907,  containing  a  photo- 
graph of  Ifrs.  Newklrk.  Gonaidasble  dis- 
cussion has  been  had  with  reference  to  the 
date  when  this  card  waa  sent,  It  being  claim- 
ed It  was  sent  In  1901,  and  the  card  has  been 
submitted  to  ua  fbr  examination.  The  year 
is  stamped  on  the  postage  stamp,  and  while 
the  "7"  Is  not  very  plain,  a  dose  inspection 
satisfies  ns  that  It  la  a  "7."  Moreover,  the 
stanq»  Is  a  special  stamp  printed  1^  the  gov- 
emment  In  commemoration  <^  the  James- 
town Slzpoaitlon,  and  has  on  it;  "Commemora- 
tloD  S^es,  1007."  There  is  nothing  ta  the 
message  on  Qie  card  which  would  Indicate 
any  eBtrangement  between  hersdf  and  her 
husband.  She  concludes:  "Ood  blew  and 
ke^  yon  many  yeara.  Yours,  Anna." 


is  entirely  Inconsistent  with  the  theory  of 
complainants  that  the  defendant  Newklrk 
had  made  a  promise  to  reconvey  and  had  fail- 
ed to  carry  it  out  As  counsel  in  th^  brief 
contend:  ^'Evidence  derives  its  probative  val- 
ue from  Its  Inherent  probability  of  truth. 
The  spontaneous  word  or  action,  which  Is 
part  of  the  rea  gestie  of  a  transaction,  has 
greater  probative  force  than  a  sobsSQuent  in- 
terested, perhaps  studied,  aelf-aerving  dec- 
laration. For  that  reason  Mrs.  Newklrk's 
correepoDdenoe  and  the  drcnmstances  which 
are  the  res  gestes  of  the  execution  of  these 
deeds  are  more  persuasive  than  her  declara- 
tiona"  The  evidence  introduced  to  substan- 
tiate the  allegations  of  the  bill  was  the  tes- 
timony of  Mary  B.  Davles  and  the  conqtlain- 
ant  Mrs.  BiillnghnEst  It  appears  tiiat  whoi 
her  mother  married  Mr.  Newklrk  Mrs.  BUl- 
ingharst  was  8  years  old,  and  9  years  old 
when  her  sister,  Mrs.  Hlllerman,  was  bom. 
She  attempts  to  tesU^  as  to  conversations 
which  she  claims  to  have  overheard  at  the 
time  when  she  was  between  the  ages  of  0  and 
15  years.  The  witness  Mary  E.  Davles  did 
not  enter  the  employ  of  Mrs.  Newklrk  until 
1806,  which  was  4  years,  at  least,  after  the 
birth  of  Mrs.  Hlllerman.  The  trial  Judge  aaw 
and  heard  both  these  witnesses,  and  had  an 
opportunity  of  judging  of  the  rellabllitv  of 
the  testimony. 

[1]  The  testimony  of  Or.  Bailey  was  con- 
fined to  the  state  of  Mrs.  Newklrk's  general 
health  and  mental  condition.  He  was  not 
examined  as  to  any  Information  gained  from 
Mrs.  Newklrk,  or  as  to  any  commuulcatiou 
with  her.  It  does  not  appear  that  what  he 
stated  on  the  stand  was  information  which 
"was  necessary  to  enable  him  to  prescribe 
for  her."  This  is  necessary,  in  order  to  bring 
It  wltliin  the  prohibition  of  section  10,181. 
Compiled  Laws  1897,  which  provides:  "No 
person  duly  authorized  to  practice  physic  or 
surgery,  shall  be  allowed  to  disclose  any  in- 
formation which  he  may  have  acquired  In 
attending  any  patient.  In  his  professional 
character,  and  which  information  was  neces- 
sary to  enable  him  to  prescribe  for  such  pa- 
tient as  a  physician,  or  to  do  any  act  for  him 
as  a  surgeon."  We  think  the  testimony  was 
properly  admitted.  4  Wlgmore  on  Evidence, 
i  2383;  Campau  v.  North,  39  Mich.  606.  3.t 
Am.  Rep.  433:  Dlttrlch  v.  Detroit.  98  Mich. 
245,  57  N.  W.  125;  Llncoto  v.  Detroit.  101 
Mich.  246,  59  N.  W.  617. 

[S]  nie  testimony  of  Mr.  Wolsdey  was  also 
admtsBlble.  While  the  rule  is  that  confiden- 
tial oommnnicatloiiB  between  attorney  and 
client  cannot  be  disclosed  by  the  attorney 
without  the  oonsffiit  of  the  client,  or,  after 
his  death,  of  the  personal  r^resentatlre  of 
the  client,  Mr.  Wiolseley's  testimony  did  not 
come  within  diis  rule,  because  be  waa  not 


asked  and  did  not  state  any  communication 
between  himself  and  Mrs.  Newklrk. 

E4]  Tbe  letters  written  to  Mr.  Blair  were 
objected  to,  because  it  was  claimed  that  they 
were  privileged  commnnlcatlons  between 
client  and  attorney.  Mr.  Blair  was  acting  as 
trustee  under  the  will  of  her  father,  Geo. 
B.  Morton,  and  she  was  beneficiary  under  the 
will.  An  examination  of  tbe  letters  does  not 
disclose  that  the  relation  of  attorney  and 
client  existed,  nor  is  there  any  evidence  in 
the  record  to  show  that  r^tlonafaip. 

[fi]  Without  passing  upon  the  gneetlons  of 
whether  or  not  tbe  circuit  Jadge  should  have 
considered  the  deposition  of  Anna  L.  New- 
klrk, whether  the  motion  to  suppress  should 
be  granted  in  this  court,  or  whether  tbe  tes- 
timony of  Hawley  Newklrk  was  improperly 
admitted,  for  the  pnri>ose  of  this  case,  giving 
the  deposition  all  tbe  probative  force  it  is 
entitled  to,  It  would  not,  in  our  opinion, 
change  the  determination  of  the  Issues  here 
involved. 

After  carefully  going  over  tbe  record  in 
this  case,  considering  the  exhaustive  brle& 
of  the  solicitors  for  complainants,  but  b^g 
of  the  opinion  that  the  arrangement  made 
between  Mrs.  Newklrk  and  her  husband  do^ 
not  do  violence  to  justice  and  equity,  we  de- 
cline to  disturb  the  determination  of  the  low- 
er court 

The  decree  Is  affirmed,  with  costs. 


BERRT  V.  HARBOR  SPRINGS  BT.  CO. 
(Supreme  Court  of  Michigan.   Dec.  17,  1912.) 

1.  Railboads  (I  381*)— ZNjmns  to  Tbatcl- 

■BS~"0lHM8  NeOUGENCK." 

PlalntllE  while  walking  by  the  tide  of  a 

railroad  track  in  a  street  wbere  there  was 
plenty  of  room  to  have  avoided  a  moving  en- 
glne  was  struck  by  the  tender  of  an  engine 
approaching  her  from  the  rear.  The  engine  was 
moving  very  slowly,  and  stopped  within  10  feet 
after  plaintiff  was  discovered  to  be  in  a  place 
of  danger.  The  engineer  saw  plaintiff  as  he 
approached,  and  was  watching  her  imtil  the 
time  of  tbe  accident  with  nothing  to  obstruct 
his  view.  One  of  his  bands  was  on  the  air 
brake  lever,  the  other  was  ringing  the  bell  con* 
tinuoosly,  and  he  testified  that,  the  air  pump 
was  making  a  noise  that  could  be  beard  85  or 
40  rods,  but  that  plaintiff  proceeded  along  the 
path  for  100  feet  without  looking  to  the  rear, 
end  that  just  before  the  injury  she  suddenly 
stepped  between  tbe  rails,  when  the  engine  was 
not  more  than  10  feet  from  her.  S^M,  that  the 
engineer  was  not  guilty  of  gross  negligence, 
such  term  being  defined  to  mean  an  intentional 
failure  to  perform  a  manifest  duty  in  recliless 
disregard  of  the  consequences  as  affecting  the 
life  or  property  of  another,  a  thoughtless  dis- 
regard of  consequences  without  tbe  exercise  of 
any  effort  to  avoid  them. 

[Ed.  Note.— For  other  cases,  see  Baitroada, 
Cent.  Dig.  ii  1817,  1826-1^;  Dec  Dig.  i 
391.* 

For  other  definidons,  see  Words  and  Phrases, 
voL  4,  pp.  8168-«t78;  vol  8,  p.  T87M 

2.  BAn-BOAne  (|  383*)— InxmiRS  to  Travel- 

XBB— CONTRIBUTOBT  NBOUOBNCB. 

Plaintiff  in  walking  along  the  track  for 
such  distance  without  looking  to  the  rear,  and 


•o  close  to  the  track  that  she  might  be  struck 
by  an  approaching  train  when  there  was  ample 
apace  for  her  to  walk  with  perfect  safety,  was 
guilty  of  contributoi7  negligence  as  a  matter 

of  law. 

lEA.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1805-1310;  Dee.  Dig.  |  383.*] 

Error  to  drcait  Court,  Emmet  Oountr; 
Frank  Shepherd,  Judge. 

Action  by  Helen  Berry  a^inst  ttie  Har- 
bor Springs  Railway  Company.  Jodgmoit 
for  plalntUI^  and  defendant  brings  enor. 
Reversed  without  new  trial.   

Argued  beforeMOOBE.Ob  J..aiiaSTBniBEl 
McAIiVAY,  BBOOEB,  STONE,  OSTBAK- 
DBR,  and  EUHN,  JJ. 

Halstead  &  .Balstead,  of  Petoskey,  for  ap- 
pellant Geo.  E.  &  M.  A.  Nichols,  of  Ionia, 
and  W.  8.  Meslcfc,  of  Petoskey.  for  appellee. 

McALVAT,  J.  This  la  an  action  on  the 
case  brought  by  plaintiff  against  defendant 
to  recover  damages  for  personal  injariee  to 
plaintiff,  claimed  to  have  been  caused  by  the 
negligence  of  defendant's  servants.  A  ver- 
dict was  rendered  in  the  case  in  favor  of 
plaintiff.  From  a  judgment  entered  upon 
such  verdict  defendant  has  brought  tbe  case 
before  this  court  upon  a  writ  of  error,  ask- 
ing a  reversal  on  account  of  errors,  which 
are  assigned.  As  far  as  may  be  necessary 
in  the  consideration  of  this  case  to  state  any 
facts,  the  court  will  accept  the  statement  as 
made  in  the  brief  of  the  appellant,  for  tbe 
reason  that  the  appellee  has  ignored  rule 
No.  40  (68  N.  W.  vlll)  of  this  court,  and  not 
pointed  out  in  a  single  Instance  wherein  It 
Is  claimed  tbe  appellant's  statement  la  in- 
correct &nd  has  made  a  new  statemoit  of 
great  length. 

The  injury  to  the  plaintiff  occurred  in  tbe 
village  of  Harbor  Springs,  Emmet  county, 
where  defendant  owns  and  operates  a  nar- 
row-gange  logging  road,  which  crosses  the 
tracks  of  the  Grand  Rapids  &  Indiana  and 
Bay  street  at  right  angles.  On  defendant's 
main  track  two  switches  are  placed  to  con- 
nect with  side  tracks,  one  north  of  the  Grand 
Rapids  &  Indiana  tracks  and  one  south  of 
those  tracks.  These  switches  are  operated 
from  a  small  target  house.  The  north  switch 
is  about  120  feet  north  of  this  operating  sta- 
tion. 

On  the  day  of  the  injury  plaintiff  approadi- 
ed  defendant's  uLain  tracks  from  the  east, 
and  saw  an  engine  pushing  a  car  of  coal  ahead 
of  it  approaching  from  the  south,  tbe  en- 
gine heading  north.  Plaintiff  stepped  on 
the  east  side  of  defendant's  track,  and  wait- 
ed for  this  engine  and  car  to  pass  going 
north.  While  waiting  she  saw  a  man,  snii- 
posed  by  her  to  be  in  the  employ  of  defend- 
ant. In  this  target  house.  She  knew  what 
tbe  target  bouse  was  used  for,  and  under- 
stood be  was  there  for  the  purpose  of  tam- 
ing the  swltoh  on  defendant's  track.  Sbe 
knew  that  the  north  switch  could  be  operat- 
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to  the  north  that  could  be  so  opmted.  She 
was  familiar  with  the  location  of  the  main 
line  and  the  switch  tracks  of  defendant's 
road,  having  often  walked  on  both.  After 
the  nigine  and  car  of  coal  had  passed  plain- 
tiff, she  continued  on  west  in  the  path  and 
on  the  north  side  of  what  la  known  as  Bay 
street  Defendant's  switch  track,  from  the 
north  switch  stand,  above  mentioned,  curves 
tn  B  southwesterly  direction,  and  as  It  ap- 
proaches Bay  street  curving  to  the  westward 
It  straightens  out  and  runs  parallel  with 
such  street  This  curre,  which  starts  at 
defendant's  north  switch  stand,  ends  where 
this  switch  track  meets  the  path  at  Bay 
street,  and  Is  about  175  feet  In  length.  This 
engine  and  car  continued  on  Its  course  up 
the  track  far  enough  to  permit  tlie  switch 
to  be  thrown  by  the  man  In  the  operating 
station,  and  let  them  in  on  this  curred  track. 
This  be  did,  and  then  went  across  to  the 
swlt(^  track  to  meet  the  engine  and  car, 
upon  which  he  acted  as  a  hrakeman,  to  cut 
the  car  off  for  the  lower  switch.  When  the 
switch  was  thrown,  the  engine  backed  in  on 
the  switch  track,  pulling  the  car  of  coal. 
Th\a  was  a  Bmall,  light  engine  of  low  gear, 
and  adapted  to  climbing  grades.  Ttie  track 
was  slightly  downgrade,  and,  as  soon  as  it 
got  onto  the  switch  track  with  the  car  of 
coal,  the  steam  was  cat  off,  and  It  coasted 
slowly  down  the  hill,  with  the  tender  first, 
at  a  speed  estimated  as  2%  to  4  miles  per 
hour.  It  was  intended  to  place  the  car  of 
coal  further  down  by  cutting  It  off.  and  mak- 
ing what  la  known  as  a  "flying  switch."  The 
grade  on  the  switch  track  as  It  descends 
from  the  north  switch  stand  Is  2.3  per  cent, 
for  a  short  distance,  then  2  per  cent,  then 
on  A  lerel  at  the  point  where  this  track 
comes  in  north  of  Bay  street,  and  continues 
along  parallel  with  it  to  the  place  where  the 
Injury  occurred.  Plaintiff,  continuing  on  the 
path  as  described,  came  to  and  passed  the 
point  where  this  switch  track  approaches 
Bay  street  and  proceeded  along  said  path 
to  the  place  where  she  was  Injured,  which 
she  designates  as  exactly  opposite  the  south 
switch.  As  she  was  coming  towards  the  point 
where  the  switch  track  parallels  Bay  street, 
some  piles  of  railroad  ties  obstructed  her 
view  of  this  switch  track  higher  up.  She 
could  see  some  distance  up  the  track  where  It 
stralght^a  out  and  says  that  at  that  point 
she  looked  and  saw  nothing  approaching. 
She  continued  along  her  way  to  the  place 
where  the  path  comes  to  the  side  of  the 
switch  track  on  Bay  street,  and  proceeded 
along  such  path  without  any  farther  observa- 
tion. The  engineer  on  the  approaching  en- 
gine saw  plaintiff  when  she  came  Into  view 
at  the  end  of  the  pile  of  railroad  ties.  The 
brakeman  on  the  en^e  also  saw  her  at  the 
same  time.  The  oiglneer  was  standing  up  In 
his  cab  watching  her  from  that  time  until 
the  accident  with  nothing  to  obstruct  bis 
view,  with  one  band  on  the  air  brake  lever. 


other  hand;  the  air  pump  niMVing  a  noise 
which  conld  be  heard  35  or  40  rods.  Sht 
walked  the  whole  distance  with  her  back  tc 
the  engine  approaching  her  from  behind  along 
or  near  the  path  on  the  side  of  the  track  to- 
ward Bay  street  which  is  open  and  level 
for  the  whole  distance  It  Is  paralleled  by 
the  track,  without  turning  or  looking  back. 
The  record  shows  that  she  did  not  walk  In 
the  path  all  of  the  time,  but  zigzagged  as 
she  went  along  toward  the  street  and  to- 
ward the  railroad  tra(^.  The  engineer  had 
the  engine  under  control,  and  at  one  time 
applied  the  brakes  because  he  thought  plain- 
tiff was  getting  too  near  the  track.  She 
proceeded  In  this  manner  for  a  distance  of 
about  100  feet  from  the  place,  where,  as 
stated,  she  looked  up  the  track  as  she  ap- 
proached it  when,  as  is  claimed  by  the  men 
on  the  engine,  she  suddenly  stepped  between 
the  rails,  the  engine  being  then  ten  feet  from 
her,  and,  although  the  engineer  applied  his 
air  brakes,  reversed  his  engine  and  pulled 
the  throttle  wide  opra,  and  the  engine  was 
stopped  within  that  distance,  she  was  struck, 
and  her  ankle  was  injured.  No  part  of  her 
person  went  under  the  tender,  nor  was  crush- 
ed by  It  Her  testimony  is  that  she  was 
walking  In  the  path,  and  did  not  step  over 
the  rail  onto  the  trade.  She  gives  as  her 
reason  why  she  did  not  walk  farther  away 
from  the  track  that  the  street  was  dusty. 
Plaintiff  claimed  that  ber  attention  was  dis- 
tracted by  a  train  which  passed,  going  west, 
on  the  Orand  Rapids  &  Indiana  teacks,  about 
30  feet  away  from  defendant's  road,  before 
she  was  struck.  All  the  other  witnesses  tes- 
tify tliat  no  such  train  passed  until  five 
minutes  or  more  after  she  was  hurt  The 
plaintiff  testified  that  she  was  familiar  with 
all  these  surroundings,  and  knew  that  trains 
were  operated  on  these  tracks;  that  she  did 
not  look  behind  her  for  the  whole  distance 
after  she  made  the  first  observation  until 
she  was  injured.  The  record  shows  that  this 
was  for  a  distance  of  about  100  feet,  the 
greater  part  of  which  was  traversed  by  her 
parallel  with  the  railroad  track.  It  appears 
without  dispute  from  the  record  and  the 
exhibits  in  the  case  that  this  path  parallel 
with  the  railroad  track  was  a  well-defined 
and  beaten  path,  at  a  sufficient  distance  from 
the  tracks  to  be  without  danger  of  injury 
ftom  a  passing  engine,  and  also  that  on  this 
side  south  from  the  track  the  way  for  the 
entire  distance  was  smooth  and  unobstructed 
for  a  width  saffldent  for  teams  to  pass  eacb 
other. 

The  material  errors  assigned  and  relied 
upon  by  def^dant  are  that  the  court  erred 
In  refusing  to  direct  a  verdict  for  the  de- 
fendant bi  allowing  the  amendments  of  the 
declaration  whereby  the  charge  against  de- 
fendant was  changed  from  one  of  "ordinarv 
negligence"  to  "gross  negligence,"  upon  the 
charge  of  the  court  upon  the  question  of 
n^ligence  and  the  measure  of  damages,  the 
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refusal  to  charge  upon  tbese  questions  u 
requested  by  defendant,  and  the  refusal  of 
tbe  court  to  grant  a  new  trial.  Tbe  amend- 
ments referred  to  were  allowed  after  all 
the  evidence  In  the  case  had  been  introduced, 
changing  tbe  averments  in  tbe  declaration 
from  "ordinary  negligence"  to  "gross  negli- 
gence," notwithstanding  tlie  objection  of  de- 
fendant that  such  amendments  introduced  a 
new  and  distinct  cause  of  action.  It  may 
be  said  that  the  offer  and  allowance  of  these 
amendments  was  vital  and  Important,  and 
at  this  stage  of  the  trial  was  to  say  the 
least  unusual  and  of  the  most  scions  im- 
port to  the  defendant  Upon  this  record, 
however,  we  do  not  need  to  detwmlne  the 
proposition  ui^ed  by  defendant,  that  by  the 
umendments  an  entirely  new  cause  of  action 
was  presented,  and  ther^ore  under  our  prae* 
tice  they  were  Improperly  allowed. 

[1]  The  undisputed  facts  in  the  case  Aow 
that  tbe  «iglneer  was  operating  this  small 
geared  engine  with  great  care  from  the  time 
the  plaintiff  approached  the  railroad  down  to 
the  time  when  the  Injury  occurred;  that 
the  engine  was  practically  moved  no  taster 
than  plaintiff  walked;  that  she  was  a  nor^ 
mal  p«w)n,  in  posaesston  of  all  her  senses, 
traveling  over  a  road  which  she  was  well 
acquainted  with  and  walking  In  this  path, 
which  ran  far  enough  from  tbe  rails  tor 
perfect  safety;  that  the  bell  on  the  engine 
was  ringing  continuously,  the  brakes  were 
always  under  control,  and  the  air  pump 
working  with  a  great  noise,  llie  engineer 
was  Justified  in  acting  upon  the  assumption 
that  plaintiff  would  not  put  herself  In  a 
place  of  danger,  and  had  no  reason  to  be- 
lieve that  plaintiff  would  walk  so  near  to 
the  rails  as  to  be  Injured,  much  lees  step 
over  the  rail.  The  f&ct  that  the  engine  was 
stopped  within  10  feet  after  she  was  dis- 
covered to  be  in  a  place  of  danger  Is  evi- 
dence of  itself  that  it  was  nnder  control. 
Both  of  the  engineer's  hands  were  engaged 
in  doing  those  things  which  were  necessary 
to  warn  plalptlfl  of  tho  approach  of  the  tsi- 
gine  and  at  the  same  time  Iraep  absolute 
control  of  the  machine.  Complaint  Is  made 
that  he  did  not  blow  the  wUstla  Not  being 
provided  with  mm  than  tlie  ordinary  num- 
ber of  bands,  which  were  occulted  as  we 
have  already  stated,  Che  blowing  of  Qie  whis- 
tle was  imposslbleL 

The  record  shows  Out  after  it  was  dis- 
covered that  plaintiff  bad  got  Into  a  place  of 
dBLUger  tbe  engines  did  everything  that 
could  have  bera  done  to  prevent  her  Injury, 
and  was  not  guUty  of.  reckless,  wanttm,  and 
willful  conduct  This  court  has  recratly 
defined  what  is  "gross  negligence,"  under 
sranewhat  similar  dtcumstances  to  tliase  of 
this  ease.  Mr.  Jnstloe  Ostrander,  BPeaktng 
for  the  court,  said:  **Tbe  term  'gross  neg- 
ligence* has  been  used  in  cases  decided  by 
this  court  and  has  a  definite  meaning  wbem 
referred  to  aa  authorizing  a  recover/  for 


n^Ugent  injury,  notwithstanding  the  con- 
tributory negligence  of  plaintiff.  It  means 
an  int^tlonal  failure  to  perform  a  mani- 
fest duty  in  reclcless  disregard  tft  tbe  con- 
sequences as  affecting  the  life  or  property 
of  another.  It  also  Implies  a  thoughUess 
disr^rd  of  consequences  wlthont  tbe  ex- 
ercise of  any  ^ort  to  avoid  theno.  S<diind- 
ler  V.  Hallway  Co..  87  Mich.  400.  411  [40  K. 
W.  670] ;  Denman  v.  Johnston,  86  Mich.  387, 
396  [48  N.  W.  S65].  In  Labarge  v.  Railroad 
Co.,  134  Midi.  138  [OS  N.  W.  10731,  the  cases 
are  reviewed  and  the  doctrine  of  'groao  ties- 
ligence,'  as  stated  and  defined  In  Ricfat^  t. 
Harper.  00  Mich.  221,  225  [64  N.  W.  7681.  la 
approved."  Knickerbocker  v.  Detroit  etc, 
R.  Co.,  167  Mich.  606,  602,  133  N.  W.  501 
SOT.  A  careful  examlnatlMi  of  all  the  testi- 
mony in  the  record  satisfies  us  that  it  does 
not  disclose  any  evidrace  of  "gross  negU- 
gmoe^  upon  the  part  of  defendant  and  the 
court  was  therefore  In  error  in  its  cbxrge 
to  the  Jury  tliat  thm  was  evldoice  in  the 
case,  whl<A,  if  believed  by  them,  would  war- 
rant a  verdict  agaiiut  defendant  npon  ttie 
ground  ot  "gross  neglig^ce." 

[1]  The  defNidant  insisted  upon  tlie  trial 
tlmt  the  evidence  dls<^osed  contributory  neg- 
ligence on  tbe  part  of  the  plaintiff,  and  re- 
guested  tbe  court  to  Instruct  a  nrdict  la 
Its  behalf  for  that  reason,  wlddi  request 
was  refused.  It  will  not  be  necesaarr  to 
repeat  what  already  appears  from  the  state- 
ment of  facts  we  have  given  the  conduct  of 
this  {riaintiff  as  she  went  along  this  path. 
The  presence  of  the  railroad  tra<A  was  of 
itself  a  warning  of  danger,  and  reqtiired  the 
exercise  on  the  part  of  plaintiff  of  all  ber 
senses  necessary  to  discover  whatever  dan- 
ger might  be  imminent  from  an  ^vroach- 
Ing  train.  The  testimony  of  all  tbe  *eye- 
witneeses  and  plalntitTs  testimony  la  in  ac- 
cord, and  shows  that  she  proceeded  all  this 
distance  without  looking  behind  hw.  It  la 
also  undisputed,  as  shown  by  the  recnnL 
including  her  testimony,  that  thero  whs  am- 
ple apace  aUmg  the  track  for  hex  to  walk 
with  perfect  saf^.  Of  her  own  aonwd. 
without  any  regard  to  her  safetr.  It  appears 
that  she  put  herself  tSXbet  over  the  rail  or 
so  close  to  the  rail  that  she  was  etrack  by 
the  end  of  the  teader  coming  from  bdiind. 
If,  in  Act  a  train  on  the  Grand  Ra^ds  A 
Indiana  track  passed  shortly  before  tbe  In- 
jury, upon  which  there  Is  a  dispute  In  tbe 
testimony,  this  would  be  no  excuse  tw  the 
utter  disregard  of  her  own  safety.  Onr  con- 
clusion Is  that  from  the  evldraice  In  the  case 
the  plaintiff  was  guilty  of  contribatory  neg- 
ligence as  a  matter  <tf  law,  and  on  that 
ground,  as  requested  by  defoidant,  tlie  court 
should  have  so  <^i^ed  the  Jury. 

Other  errors  astf  gned.  In  view  at  oar  eoo- 
elusion,  do  not  require- dlscussioiL 

Tbe  Judgmoit  of  the  fdrcolt  court  Is  re- 
versed, and.  it  being  admitted  In  the  brief 
for  plaintiff  that  the  testlmoiiy  offered  at 
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now  be  otborwlse  or  different,  do  new  trial 
Is 'granted. 

BLAIR,  3.,  on  account  of  sliAaieas,  took 
no  part  In  thte  decision. 


6RIPMAN  T.  KITOHBL. 
(Supreme  Court  «f  Miehiguk.   Dec  17.  1912.) 

1.  IjEBB.  AMD  BURDKR  (|  HI*)— EVIDBNCE— 
OFUnOH. 

In  an  action  for  Ubd  in  publiahing  an 
article  charging  plaintiff,  a  dty  marabaL  with 
having  a  double  graft  system  with  reference 
to  a  tall  inbniitted  Dj  lilm  to  the  board  of  BUper- 
visors  for  services,  suae  of  which  had  been  per- 
formed in  the  arrest  of  offenders  for  violating 
ordinances  of  the  city,  defendant  was  entitled 
to  show  the  infonnaaon  on  which  his  reporter 
wrote  and  pablished  the  statement,  bnt  could 
not  prove  mere  expressions  of  opinions  hy 
SQpervisors  interviewed  by  the  reporter  in  miti- 
gation. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Sluider,  Gent  Dig.  ff  316-824;  Dec.  Dig.  | 
HI.*] 

2.  Libel  and  Slandeb  (|  123*) — ^LiBMLOua 

ABTICU  —  BbTRAOTION  —  COKPUIBNUS  — 

QtnsnoN  TOM  Cotnn. 

Comp.  Laws  1807,  |  10,426,  provides  that 
no  punitave  damages  shall  be  recovered  in  an 
action  for  libel  onless  plaintiff,  before  suit, 
give  notice  to  defendant  to  publish  a  retraction, 
and  tiiat  proof  thereof  shall  be  admissible  ml 
the  qoestlim  of  defendant's  good  faith  and  in 
mlti0itl<Hi  ot  damages,  if  eld  that,  where  a  re- 
traction had  been  pablished,  its  completenees 
was  a  question  of  law  for  tlie  court, 

[Ed.  Note^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  366-8«4;  Dea  Dig.  i 
123.*] 

S.  Btidxhob  (1 471*) — Opxhioh — OonaLxmion 

OF  Wmrass. 

Where  defendant.  In  accordance  with  plain- 
tiff's demand,  published  a  retraction  of  a  libel,  a 
question  a^ed  p&lntiff  aa  to  whether  tiie  re- 
traction was  not  fall  and  cmnitlete  was  ol^ac- 
tionable,  as  calling  for  a  conclusion. 

tEd.  Note.~For  other  caseBL  see  Bvidenee, 
Cent  Dig.  H  2149-2186;  Dec.  Dig.  f  471.*] 

E^or  to  drcolt  Court,  Branch  Conuty; 
Frederick  W.  Knowlen,  Judge. 

Action  by  L.  J.  Orlpman  against  Horace 
Kltchel.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  AfQrmed. 

Argued  before  MOORE,  G.  J.,  and 
STEiEBBy  McALVAT,  BROOKE,  KUHK, 
STONE,  08TRANDBB,  and  BIRD,  JJ. 

H.  H.  ft  B.  B.  Barlow  and  Palmer  ft 
Palmer,  all  of  Goldwatw,  for  aKieUant.  li. 
F.  Humphrey,  ct  Coldwater,  and  F.  A.  Lyon, 
of  Hillsdale,  for  appellee. 

KUHN,  J.  The  idalntlff  was  marshal  of 
the  dty  of  Coldwater,  In  tSila  state,  on  Oc- 
tober 81,  IMS,  and  tor  acnne  time  prior 
tbmto.  The  defendant  was  the  pn^etor 
and  publisher  of  a  newspaper  printed  and 
pablished  In  the  dty  of  Goldwatei;,  and  dr- 
eolated  gnerally  ttuontftMHit  said  dty  and 
Branch  conn^,  and,  to  amne  extoit,  In  ad- 


tbe  state.  On  or  abont  October  12,  1908, 
plaintiff  filed  a  claim  with  the  board  of  en- 
perrlBors  of  the  conn^  for  serrlcea  render- 
ed In  making  arrests,  serving  warrants,  and 
other  services  pertaining  to  the  apprehen- 
don,  arrest,  detention,  etc.,  of  persons 
charged  with  or  convicted  of  crime.  The 
consideration  of  the  bill  was  postponed  by 
the  board,  and  the  plaintiff  brought  man- 
damns  proceedings  against  the  said  board 
to  compel  the  allowance  of  the  bill.  The 
bill,  which  was  sworn  to,  contained  two 
Items  in  which  he  claimed  fees  which  upon 
the  f&ce  of  the  bill  showed  that  the  work 
was  done  for  Tlolatlon  ot  city  ordtoauces. 
The  defendant,  learning  of  the  mandamus 
proceedings,  sent  his  reporter,  a  1ST.  Dean, 
to  the  courthouse  to  examine  Into  the  mat- 
ter and  write  an  article.  The  reporter  ex- 
amined the  sworn  bill  by  the  plaintiff,  talk- 
ed with  the  clerk  of  the  board  of  superrts- 
ors  and  with  several  of  the  snpervlsora,  the 
name  of  one  of  whom  was,  he  states,  Mr. 
Bidelman,  and  thereupon  wrote  the  article 
which  gave  rise  to  this  controrersy. 

The  article  which  was  published  In  the 
newspaper  accuses  the  plaintiff  of  having  a 
double  graft  system,  and  further  says:  "The 
marshal  htfd  submitted  a  bill  to  the  county 
for  the  arrest  of  common  drunks,  the  bill 
Itself  stating  that  th^  were  taken  for  vio- 
lation of  a  dty  ordinance,  which  would  it- 
self explain  that  the  expense  Incurred 
should  be  met  by  the  city."  After  the  pub- 
lication of  the  article,  Mr.  Orlpman  served 
npou  the  defendant  a  notice  to  retract 
whereupon  the  defendant  published  what  is 
claimed  to  be  a  full  and  complete  retraction 
of  the  article.  Suit  was  instituted  by  the 
plaintiff  against  the  defendant,  which  result- 
ed In  a  TOTdict  by  the  Jury  of  fl,200  ren- 
dered in  favor  of  plaintiff,  $400  of  which 
was  spedfled  as  damages  to  plalntifTs  feel- 
ings, and  $800  damages  to  his  reputation. 
Defendant  now  seeks  to  review  the  Jndgr 
ment  by  writ  of  txror  In  this  court 

[1]  On  the  trial  of  the  cause,  for  the  pur- 
pose of  showing  the  source  of  defendant's 
information,  his  good  faith  in  pnblMiing  the 
article,  and  to  rebat  the  presumption  o^ 
malice  on  the  part  of  defendant  in  mitiga- 
tion of  damages,  Mr.  P.  J.  Rathbnrn,  one  of 
the  superrlsors  of  the  county,  was  produced 
as  a  wltnees  on  behalf  of  the  defendant 
Ete  waa  adted  whether  there  was  ansrthlng 
said  at  the  time  that  tiie  matter  was  brought 
before  the  board  of  supervisors  a»  to  how 
the  m«nbers  of  the  committee  looked  at  the 
action  of  Mr.  Grliman  in  filing  the  Mil.  He 
was  not  allowed  to  answer  this  qnestioii  by 
the  trial  court,  and  at  the  dom  et  the  tea- 
tlmcmy  and  befttr0  the  d^endant  had  rested 
his  case  counsel  also  offered  the  testimony 
of  a  nnmbOT  of  the  aupervlaora  of  the  conn- 
ty.  at  which  thne  the  following  cidloqiiy  oe- 
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caned  between  comud  and  tbe  conrt:  "Mr. 
Barlow:  Uay  it  please  fbe  court.  7e0tenlB7> 
I  ofltered  tbe  teattanonr  upon  the  qoestlon  of 
rumor.  Thla  morning  we  desire  to  offer  tbe 
same  testimony,  or  tbe  same  class  of  testi- 
mony, and  also  In  jnstiflcation  of  tbe  alleg- 
ed slandenms  articlei.  It  la  offered  In  con- 
nection wltb  wbat  Is  stated  In  tlie  plalntUTs 
declaration  on  page  8.  Tbe  Court:  Wbat 
testimony  do  yon  ofliBrT  Mr.  Barlow:  Tbe 
testimony  of  the  soperrlsors  bearing  upon 
the  reason  why  tbe  bill  was  tabled,  as  show- 
ing how  tbe  bin  appealed  to  tbe  siaiervlsors, 
as  pubUsbed  In  tbe  article  In  tbe  Barter. 
The  Conrt:  Is  there  objection  to  the  offer? 
Mr.  Lyon:  There  most  certainly  la.  It  cuts 
no  flgnre  wbat  tbdr  reas<m  was.  Tbe  Court: 
It  is  offered  for  a  twofold  purpose,  first  In 
mitigation?  Mr.  Barlow:  Yee,  sir.  Tbe 
Court:  Gentlemen,  I  may  be  in  error,  but  I 
don't  tblnk  the  testimony  Is  admissible  for 
either  purpose.  To  which  ruling  of  tbe 
court  the  defendant  by  Its  counsel  In  open 
court  then  and  there  duly  excepted."  Tbe 
failure  of  the  court  to  admit  this  testimony 
la  made  the  basis  of  assignments  of  error. 

While  it  was  competent  for  tbe  defendant 
or  his  reporter  to  show  particularly  the  in- 
formation upon  which  they  wrote  and  pub- 
lished the  statement,  it  does  not* seem  to  us 
to  be  competent.  In  order  to  Justify  libelous 
charges,  to  show  tbe  expressions  of  opinion 
of  the  superTisors.  They  could  not  be  said 
to  be  In  mitigation  of  damages,  because  the 
mitigating  circumstances  would  only  be  what 
actually  inspired  the  publication  of  the  artl- 
de  and  this  could  only  be  proven  by  show- 
ing wbat  actually  came  to  the  mind  of  Mr. 
Kltcbel  and  his  reporter  before  the  article 
was  published.  In  the  case  of  Brewer  r. 
Chase,  121  Mich,  at  page  539,  80  N.  W.  at 
page  579,  46  U  R.  A.  397i  80  Am.  St  Rep. 
527,  Mr.  Justice  Hooker,  speaking  for  tbe 
court,  said;  "Much  testimony  was  admitted 
tending  to  show  that  the  plaintiff  bad  been 
(:harged  with  the  offenses  described  in  the 
allied  libeL  It  was  competent  to  show  in 
mitigation  of  damages  that  the  defendant 
had  beard  that  such  charges  had  been  made, 
but  it  was  nnim[>ortant  whether  other  per- 
sons had  beard  them  or  not  It  was  insist- 
ed that  It  was  competent  to  show  that  the 
statements  contained  in  the  libel  were  liter- 
ally true,  whether  the  charges  which  they 
reflected  were  true  or  not  We  have  already 
shown  that  It  was  necessary  to  prove  the 
truth  of  the  latter  to  make  out  a  Justifica- 
tion. Nothing  else  would  do.  It  was  in- 
competent to  prove  the  former."  Schattler 
V.  Dally  Herald  Co.,  162  Mich.  115,  127  N. 
W.  42 ;  Atkinson  v.  Detroit  Free  Press  Co., 
46  Mich.  347,  »  N.  W.  601. 

[21  Upon  the  cross-examination  of  plain- 
tiff by  defraidant's  counsel,  be  was  question- 
ed regarding  the  retraction  which  had  been 
published,  and  the  following  questions  were 
asked:  "Q.  Did  yon  read  It  at  the  time  U 


was  published?  A.  Ob,  yes;  I  ^as  quite  a 
Btodrait  of  tbe  paper  about  that  time.  Q.  It 
was  a  pretty  full  and  complete  retraction 
in  your  Judgmoit,  wasn't  it?  Mr.  Hnmph- 
xey:  Now,  Just  a  momoit,  that  sbould  be 
left  to  the  Jury.  Hr.  Fialmw:  I  have  a 
right  to  find  out  bow  It  affected  him.  Mr. 
Humphrey:  Not  whether  or  not  It  vaa  a 
complete  retraction.  (Question  readO  Mr. 
Humphrey:  I  object  to  ttiat  because  tbe  re- 
tractltm  sboold  be  left  to  Oie  Jnty  as  to 
whether  it  was  full  and  complete.  The 
Court:  It  seems  to  me  tiiat  Is  a  good  objec- 
tion, is  it  not?  Mr.  Palmer:  Tbe  question 
possibly  may  be  objectionable.  There  isn't 
any  sort  of  questlmi  but  wbat  it  Is  for  tbe 
Jury,  bat  he  Is  suing  for  dam^^  to  bis 
feelings,  and  I  hare  a  right  to  show  fnun 
the  witness  himself  whether  the  retraction 
did  not  repair  his  fedlngs.  Mr.  I^on: 
That  wasn't  quite  your  qnestlon  was  it 
Judge?  Mr.  Palmer:  That  was  the  object 
of  the  question,  Mr.  Lyon?  The  Court:  You 
did  not  mean  complete  In  the  sense  of  a  le- 
gal retraction  under  tbe  statute?  Mr.  Palm- 
er: Well,  I  don't  care  for  his  conclusion 
on  that  because  we  will  read  It  to  tbe  Jury. 
The  Court:  I  understand  your  question  is, 
was  It  satisfactory  to  him?  That  is  what 
you  mean  by  It?  Mr.  Palmer:  Substantial- 
ly, yes.  Q.  Didn't  you  think  It  a  fair  re- 
traction of  the  article  you  complained  of? 
The  Court:  You  still  object?  Mr.  Humph- 
rey: 1  do.  The  Court:  I  will  have  to  sus- 
tain the  objection,  Judge.  To  which  ruling 
of  the  conrt  the  defendant  by  his  counsel  in 
open  court  then  and  there  duly  excepted." 
Error  is  assigned  because  of  the  ruling  of 
the  court  excluding  the  questions  asked. 
Section  10,425,  Compiled  Laws  1897,  provides 
as  follows:  "No  exemplary  or  punitive  dam- 
ages shall  be  recovered  unless  the  plain- 
tiff shall  before  bringing  suit  give  notice  by 
mall  or  otherwise  to  tbe  defendant  to  pub- 
lish a  retraction  of  the  libel,  and  allow  tbe 
defendant  a  reasonable  time  in  which  to 
pubUsh  such  retraction*  and  to  make  amends 
as  are  reasonable  and  possible  under  the 
circumstances  of  the  ease ;  and  proof  of  the 
publication  or  correction  shall  be  admissible 
in  evidence  under  the  general  Issue  cm  the 
question  of  the  good  faith  of  the  defendant 
and  in  mitigation  and  reduction  of  exem- 
plary or  punitive  damages:  Provided,  that 
the  retraction  shall  be  published  in  the 
same  type  and  in  the  same  editions  of  the 
paper  as  the  original  libel,  and  so  far  as 
practicable  In  the  same  position."  A  retrac- 
tion having  been  published,  no  claim  was 
made  In  this  case  for  punitive  or  exemplary 
damages.  Tbe  retraction  being  in  writing, 
the  question  whether  it  was  full  or  com- 
plete was  a  question  of  law  for  the  court 
and  not  a  question  of  fact  for  the  Jnry,  U 
that  questlen  had  been  in  lasue. 

[3]  Tbe  questions  atfted  of  tbe  wltnen  on 
crosa-examinatlcm  and  ruled  out     Uie  court 
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the  legal  coDBtractloit  to  be  placed  upon  tbls 
retracUoD.  We  think  it  wonid  hare  been 
competent  tot  counsel  to  have  asked  the 
witness  what  effect  the  retraction  had  on  his 
feelings,  and  an  examination  of  the  excerpt 
from  the  record  set  forth  abOTe  discloses 
that  a  clear  intimation  was  given  counsel  by 
the  court  that  such  a  question  would  have 
been  permitted.  The  circuit  Judge  did  not 
err  In  excluding  the  gneatlons  asked. 
Judgment  la  affirmed. 


HOLGOMB  T.  SAYER8  et  aL 
(Supreme  Court  of  Michigan.   Dec.  17,  1912.) 

1.  Bnxs  AHD  Notes  (S  352*)— Checks— Bona 
Fide  Pubchabek. 

Where  plaintiff  took  a  check  sued  on  tor 
colleetion  as  the  banker  of  the  payee,  plalntifl 
was  not  a  bona  fide  purchaser  for  value  without 
nodce. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S8  898-908;    Dec.  Dig.  | 

2.  Appeal  and  Ebbob  (|  1010*)— Fin  diros 
— Review. 

In  an  action  at  law,  a  finding  by  the 
trial  court  on  the  facta  cannot  be  overturned 
on  appeal,  unless  there  is  a  total  want  of  evi- 
dence to  support  it,  or  it  is  contrary  to  the  un- 
diq>uted  evidence. 

[EkL  Note. — For  other  cases,  see  Appeal  and 
bW,  Cent.  Dig.  H  3970-3982;  Dec  Dig.  | 

loia'] 

Brror  to  tile  Superior  Court  of  Grand  Rap- 
Ida;  William  J.  Stuart,  Judge. 

Action  by  Martin  H.  Holcomb  against 
Frank  P.  Sayers  and  another.  Judgment  for 
defextdants,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  MOORE,  a  J.,  and  STDEm 
McALYAT,  BROOKE,  KUHN,  STONE, 
OSTRANDEB,  and  BIRD,  JJ. 

Colin  P.  Campbell,  of  Grand  Rapids,  for 
appellant  William  B.  Brown,  of  Grand  Rap- 
ids, for  appellees. 

KUHN,  J.  TUs  case  was  tried  before  the 
Judge  of  the  superior  court  of  Uie  dtr  of 
Grand  Rapids,  who  made  the  following  find* 
Ings  of  fact  and  of  law: 

"(1)  That  on  May  11,  1910,  the  defendant 
Edwin  F.  Sayers,  of  Grand  Rapids,  went 
to  the  resldoiCQ  of  one  John  B.  Bagl^,  who 
lived  about  two  miles  frcnn  the  vUlage  of 
Plerson,  in  Montcalm  county,  for  the  purpose 
of  buying  a  borsa 

*'(2)  That  OD  being  thorn  the  hone  said 
Sayers  was  pleased  with  Its  aK>earance,  and, 
after  drlvbig  It  about  a  litUe  to  try  Its  wind, 
be  stated  to  Mr.  Bagley,  In  substance,  tliat, 
if  the  horse  waa  all  right  in  every  way,  he 
would  take  It  at  the  price  demanded,  name- 
ly, $125,  and.  on  being  assured  by  said  Bag* 
that  the  horse  was  In  every  way  right,' 
he  purchased  the  horse  then  and  there,  and 
gave  him  the  chet^  of  defendanta  for  $120 
In  payment  to  said  Bagley. 


then  and  there  rdled  upon  the  statement  • 
said  John  B.  :^gl^  that  said  horse  was  1 
eve^  way  right  In  *F"«fc*ng  the  purchase  < 
said  horse. 

"(4)  That  said  horse  waa  brought  to  Gran 
Rapids  on  May  12th,  and  on  the  morning  c 
May  13th  defoidant  noticed  that  the  hors 
could  not  eat  hay,  and  thereupon  they  ha 
an  examlnaticm  made  of  said  horse,  au' 
found  that  the  horse  had  decayed  mola 
teetti,  which  were  decayed  down  to  the  gum 
so  that  the  horse  could  not  masticate  hay  o 
such  foods,  and  that  the  horse  was  not  'li 
every  way  right* 

"(5)  I  find  that,  by  reason  of  said  defect  li 
his  teeth,  the  Ba^  horse  was  not  fit  for  tbt 
use  for  which  he  was  purchased,  and  woul£ 
require  special  feed  and  care  In  order  to  be 
of  any  service,  and  that  he  was  practically 
valueless  to  defendants. 

"(6)  I  find  that  said  horse  was  on  May 
16th  returned  to  plalntUTs  bam  on  his  prem- 
Isea  near  Plerson,  and  a  written  statemoit 
was  left  wiOi  Mr.  Bagley's  wife  that  the 
horse  was  of  no  value  to  defendants,  as  he 
could  not  eat  hay,  and  said  horse  was  put 
Into  the  bam  by  permission  of  plaintiff's 
wife,  and  lett  there,  and  has  been  retained 
by  pialnUff  ever  since,  or  at  least,  has  never 
been  returned  to  defendants. 

"(7)  I  find:  That  said  Bagley  after  receiv- 
ing said  check  on  Bfay  12th  Indorsed  bte 
name  on  the  bade  of  it  and  took  it  to  the 
plaintiff,  his  near  neighbor  at  Plerson,  and 
handed  It  to  blm  for  collection.  Plaintiff 
often  acted  as  banker  for  his  ntighbors  in 
the  Tillage  and  attended  to  such  matters, 
as  there  was  no  regular  bank  in  that  village^ 
and  the  plaintiff  had  loaned  money  to  said 
Bagley,  and  had  dealings  with  him  prior 
to  this  time,  and  at  this  particular  time  held 
a  loan  against  Bagl^  for  about  $140  secured 
by  a  chattel  mortgage  upon  this  horse  In 
question  and  some  other  property. 

"(8)  That  on  the  following  day  said  Bag- 
ley,  learning  that  plaintiff  was  about  to  leave 
the  village  fbr  an  absence  of  some  time,  went 
to  plaintiff,  claiming  that  be  wl^ed  to  buy 
another  horse  perhaps  before  he  returned 
and  obtained  $50  from  him  for  su^  purpose, 
although  he  had  no  other  horse  at  that  time 
In  view  fi>r  purchase,  and  told  plaintiff  that 
he  could  aivly  the  balance  of  the  check, 
amounting  to  $76,  on  the  note  and  chattel 
mortgage  above  mentioned,  but  no  papers 
passed  between  than  as  to  this  transaction. 

"(9)  Bagley  did  not  inform  defendants  that 
there  waa  a  chattel  mortgage  on  the  horse,  and 
said  horse  was  not  released  from  said  chattel 
morlKage  and  plaintiff  has  renewed  the  chat- 
tel mortgage,  Including  said  horse,  since  the 
date  of  said  transaction  between  Bagl^  and 
defendants. 

**(10)  Said  Bagley  knew  before  he  sold  the 
horse  to  defendants  that  be  waa  unable  to 
masticate  hay,  but  did  not  mention  this  fact 
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at  the  time  of  tbe  sale  of  the  bone,  and  hla 
representatloiiB  that  tiie  bone  was  *ln  every 
way  right'  were  false  and  frandnlent 

*'ai)  The  plaintiff  did  not  pnrcbase  the 
check  at  the  time  it  came  Into  bis  posseoslon 
or  give  any  conslderatlmi  for  It,  but  simply 
took  it  to  act  as  banker  for  said  B^ley  In 
collecting  It 

"(12)  That  said  Bagl^  Is  irresponsible  pe- 
cuniarily and  has  lost  notblng  by  the  transac- 
tion, having  had  the  horse  restored  to  him 
promptly  In  as  good  condition  as  It  was  tak- 
en from  him,  and  the  lAainttff  will  not  suffer 
loss  the  transaction,  as  he  is  secured  for 
his  loan  to  said  Bagley. 

"Under  all  these  drcnmstancee  I  find  as 
a  matter  of  law  Oat  tike  lAalntlff  Is  not  «i- 
tlUed  to  recovOT,  and  tiiat  a  Judgment  be 
entered  for  the  defatOants  of  no  cause  of 
action  with  costs.** 

In  paragraph  6  of  the  findings,  Instead  of 
the  word  "plaintiff,**  in  each  Instance,  tliere 
should  appear  ''Bagiey.'* 

The  qneeticnis  involved  In  this  appeal  are 
stated  by  oounsri  as  follows: 

"First  The  court  should  have  exduded  the 
testimony  of  Edwin  F.  Sayers  regarding  his 
transaction  with  Bagley  until  notice  or  its 
equivalent  bad  been  shown  to  have  been 
bronght  to  plaintiff,  and  nntU  it  had  been 
shown  tliat  irtalnttff  did  not  part  with  value. 

"Second.  That  Oe  findings  do  not  sui^rt 
the  Judgment 

*rrblrd.  Van  Oien  any  InflrmltT  or  defect 
In  Bagley'B  tiUe? 

"Fourth.  Plaintiff  was  a  bona  fide  pur* 
chaser  for  value  wiUumt  notice." 

[1J  The  court  fbund  that  the  plaintiff  was 
not  a  bona  fide  purchaser  for  value  without 
notice^  and  that  he  simply  acted  as  a  banker 
for  Bagley  in  ooUeetlng  tba  tbwA.  In  this 
case,  we  cannot  weigh  evidence,  determine 
tacts,  or  review  the  findings  of  the  court  b^ 
low  upon  questions  of  foct 

[2]  This  finding  can  only  be  overturned  in 
case  there  should  be  a  total  want  of  evidence 
to  support  It,  or  In  case  It  is  contrary  to  the 
undisputed  evidence.  Oagln  v.  Gardner,  04 
Mich.  899.  81 N.  W.  206 ;  Lamoreaux  t.  Orer- 
cUng^  103  Hleh.  001,  61  N.  W.  783;  Hlndman 
v.  Frledrlch,  163  Uich.  655,  128  N.  W.  1086. 
In  the  instant  case  we  are  unable  to  say  that 
the  findings  of  the  Jt^lge  are  not  supported 
by  evidence,  and  we  are  of  the  opinion  that 
the  fticts  found  support  the  Judgment  reur 
dered  by  him. 

Judgment  Is  affirmed. 


PBOFLB  V.  DUDLBT. 
(Supreme  Court  ef  BflcUgan.   Dae.  17.  1912.) 
1.  Obihinal  Law  (|  982*)  —  Pbobatioh  — 

E«V0CATI0H— iMPEIBOmOCNT. 

Pab.  ActB  1903,  No.  91,  as  amended  by 
Pab.  Acts  1909,  No.  124,  aatborizine  the  plao- 
ing  of  persons  convicted  of  crime  on  probation, 
authoriKes  the  court  to  place  one  conTlcted  of 


crime  in  charn  of  a  probation  officer,  and  to 
require  the  officer  to  take  accused  into  custody 
for  a  violation  of  tha  conditiou  of  ttae  proba- 
tion, and  the  mere  fact  that  accnsed  waa  tak- 
en into  custody  for  violating  the  conditions  and 
kept  in  jaU  for  a  few  days,  and  again  releas- 
ed on  probation,  does  not  deprive  the  conrt 
of  the  power  to  thereafter  imprison  him  on 
hla  sabseqnant  violation  of  the  conditions. 

[Ed.  Note.— For  other  etsei,  see  Criminal 
Law.  Cent  Dig.  H  2500,  2001;  Dec.  Dig.  t 

r>82.*] 

2.  Crimiitai,  Law  ({  041*}— Sxobis  or  Ac- 

OUSBD— RXFBESBNTATION  BT  CoURSKE.. 
One  bronght  before  the  court  for  sentence 
after  violating  the  conditionB  of  his  probatitoi 
authorised  bv  Pub.  Acts  1903,  No.  01,  as 
amended  by  Pub.  Acts  1909,  No.  124,  Is  not  en- 
titled to  the  benefit  of  coonael  as  a  matter 
of  right,  and  the  act  is  not  uaeonstitntional  be- 
caase  denying  Uie  benefit  ot  eonns^  as  a.  nat- 
ter of  Tight 

[Ed.  Note.— For  other  eaaes,  see  Criminal 
lAw^^Oent  Dig.  H  1480-1006;  Dee.  Dig.  | 

3.  Gbihinal  Law  (f  662*)  —  Witkbsscs— 
Right  or  AcccsiD  to  bi  Cohfbontkd  bt 
Witnesses. 

One  brought  before  the  court  for  sentence 
after  violating  the  conditions  of  his  prf>bBtioD 
authorized  by  Pub.  Acts  1903,  No.  91.  as 
amended  by  Pub.  Acts  1009,  No.  l24,  is  not  en- 
titled as  a  matter  of  risht  to  be  confronted 
with  witnesses  to  establish  the  violation  of  the 
conditions. 

[Ed-  Note.— For  other  cases,  see  Crfniinal 
^^^Cent  Dig.  H  1588-1648;   Dee.  Dig.  I 

4.  JoBT  {I  21*)— Right  to  T^ial  bt  Jubt. 

One  oroogbt  before  the  court  for  sentence 
after  his  violation  of  the  conditions  of  hia  pro- 
bation, authorized  by  Pub.  Acts  1903,  No.  91. 
aa  amended  by  Pub.  Acts  1909,  No.  124.  Is 
not  entitled  as  a  matter  of  right  to  a  jury  trial 
to  determine  the  question  of  violaticm  of  the 
conditions. 

[Ed.  Note.— For  other  cases,  aee  Jury,  Cent. 
Dig.  fl  184-142;  Deo.  Dig.  i  21.*] 

5.  ConnmmoiTAi.  L^w  (|  272*)— Dob  Pbo* 
OBBs  or  I^w. 

Pub.  Acts  190&,  No.  91,  as  amended  by 
Pub.  Acts  1900,  No.  124,  providing  for  the  re- 
lease of  persons  convicted  of  crime  on  ptol>a- 
tion  subject  to  the  terau  required  by  the  conrt, 
and  authoriziiv  the  conrt  to  revoke  the  pro* 
bation  and  pronounce  Judgment,  Is  not  invalid 
as  depriving  one  convicted  of  crime  and  releas- 
ed on  probation  on  specified  conditions  of  his 
liberty  without  due  process  of  law,  when,  aft- 
er violating  the  couditions,  he  is  brought  biefore 
the  court  and  sentenced. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Gent  Dig.  1 761;  Dea  Dig.  |272.*] 

6.  Cbiicihai.  Iaw  (1  162*)-^oB3in  Jaop- 

ABDT. 

The  statutes  (Pub.  Acta  1903.  No.  91,  as 
amended  by  Pub.  Acts  1909,  No.  124),  are  net 
invalid  as  permitting  one  to  l>e  placed  in  jeop- 
ardy more  than  once  for  the  same  offense  as 
applied  to  (me  convicted  of  crime,  released  on 
probation,  placed  In  custody  for  a  vlolatian  of 
the  conditions  of  the  probation,  and  tten  re- 
leased, and  Bubsequenuy  sentenced  on  a  mib- 
seqnent  violation  of  the  condltiona. 

[Bd.  Note.— For  other  caees,  see  (Mminal 
Law,  Cent  Dig.  1  285;  Dec.  Dig.  1 162.*] 

Bzc^tlona  from  Sqperior  Court  ef  Gnusd 
Rapids;  ^Blarn  J.  Stuart,  Judge; 
George  Dudley  was  convicted  of  crime,  and 


•Per  other  oasu  see  same  bvle  and  seotieB  NDHBEft  Ui  Deo.  Dig.  a  Am.  Dig.  Kej-No.  Series  A  Bsp'r  lateM 


Digitized  by 


Google 


PEOPLE  T.  DUDLET 


IMS 


.  tliere  wu  a  Jndgmdnt  of  commltnuoi^  and 
lie  brinsB  exceptions.  Afflmed. 

Axgoed  befoie  HOOBB.  a  J.,  and  STEEBB, 
McAIiVAY,  BROOKE.  STONE;  OSTBAN' 
DEBt  and  BIBD,  JJ. 

Boger  I.  Wykes,  Atty.  Gen.  (Samnel  D. 
Pepper.  ABSt  Atty.  Gen.,  and  Earl  F.  Pfaelpa, 
Pros.  Att7.,  and  Louis  T.  Herman,  AssL 
Pros.  Atty.,  both  of  Grand  Rapids,  of  coun- 
sel), for  the  People.  Lombard,  Hext  &  Wash- 
bum,  of  Grand  Rapids,  for  defendant. 

8T0NB,  J.  The  reapondent  liaTliig  been 
duly  arrested  apon  a  warrant  <diai^:lx«  him 
with  haviog  fraudulently  obtained  $60  by 
false  pretenses  in  the  city  of  Grand  BapldSt 
aod  having  waived  an  examination  npon  said 
charge,  and  having  been  duly  bound  over 
to  tlie  superior  court  of  Qsand  Baplds,  and 
kaiing  on  March  8,  ieiO»  been  duly  arraigned 
In  the  sniwrior  court  upon  an  information 
«*lwrg*«g  him  with  aaid  offenae,  and  tiavlog 
pleaded  guilty  thereto  on  March  19,  1910,  he 
was  brought  before  the  court,  when  an  or< 
der  was  duly  wtered  by  the  court  in  said 
cause  that  "sentence  be  deferred  from  day 
to  day,  aiul  from  term  to  term,  as  the  court 
may  see  fit,"  and  the  respondent  was  per- 
mitted to  enter  into  bis  personal  recognt- 
aance  conditioned  to  appear  before  the  court 
at  tha  then  next  term  thereof,  and  from  day 
to  day,  and  term  to  twm,  and  to  do  and  re- 
o^ve  what  abonld  by  the  court  and  by  the 
probation  ofllcer  be  then  and  thore  enjoined 
upon  him,  he  was  placed  in  the  custody  of 
tbe  probation  officer,  which  officer  was  then 
and  there  Instructed  by  the  court  to  tate 
sold  reapondent  into  custody  at  any  ttme 
tbaeefter  that  the  said  respondent  violated 
tlie  oonditlona  of  his  probation,  and  tbe  said 
officer  was  instructed  to  report  to  the  court 
tbe  fact  of  the  respondent's  commitment,  and 
the  said  officer  then  and  there  Informed  the 
reapon^t  of  the  condittona  accompanying, 
and  incident  to,  hia  freedom,  among  which 
he  was  Inatmcted  to  r^rt  every  Mcmday 
evening  to  said  probation  officer  at  his  office 
In  the  courthouse,  and  was  given  a  card  con- 
taining certain  written  and  printed  Instruc- 
tions as  to  the  conditions  of  his  parole,  unong 
wblcb  conditions  was  one  requiring  him  to 
reftain  fiom  the  nae  of  tntoxicatiiv  Hqaors, 
or  from  entering  any  place  where  intoxlcat- 
ing  liquors  were  sold.  Bespondent  secured 
employment,  and  for  a  time  r^rted  satis- 
factorily to  said  probation  officer,  but  after  a 
while  that  cMcee  learned  Oiat  respcmdent 
bad  been  rioting  saloona,  and  drinking  in- 
toxicating llQuors,  and  was  guilty  of  other 
improper  and  unlawful  conduct;  and  there- 
upon said  officer,  feeling  that  req;Kmdent  had 
vl<dated  his  parole,  took  him  into  custody, 
and  idaced  him  in  Jail  on  or  about  the  18th 
day  of  April,  1911,  wiUiont  any  further  or^ 
der  or  direction  whatever  from  tbe  court. 
The  probation  officer  reported  tbe  matter  to 
tbe  court  very  soon  ttiereafter,  and  also  re> 
ported  that  respondent  and  hla  family  felt 


very  sorry  for  what  he  had  done,  and  said 
officer  also  r^rted  that  in  hia  opinion,  if 
respondoit  was  iagit  in  ^11  a  few  days,  and 
thai  given  anotlier  chance,  he  would  pa- 
hape  be  able  to  keep  the  con^Oona  of  bis 
parole  in  the  future,  and  the  officer  was  in- 
formed by  the  court  that  he  mi^  take  such 
course,  and  it  was  taken.  The  probation 
offica  a  few  months  later  found  that  the 
respondent  was  again  drinking  heavily,  that 
he  was  visiting  saloons,  and  was  guilty  of 
other  Improper  and  unlawful  conduct;  where- 
upon on  or  about  August  12, 1911,  the  officer 
again  took  respondent  Into  custody  for  the 
reason  that  the  latter  had  violated  the  con- 
ditions of  his  parole,  and  Imprisoned  him 
in  tbe  Suit  county  JaU,  where  he  remained 
until  Si^mber  2, 1911,  when  be  was  brought 
into  said  supericff  ooturt,  and  by  the  Judge 
thenof  was  sentenced  to  the  Michigan  Re- 
formatory at  Ionia,  where  he  Is  now  confin- 
ed. Before  sentence,  the  respondent  demand- 
ed an  examination  In  open  court  of  the 
charge  of  having  violated  hla  probation.  This 
donand  was  refused,  and  respondent's  coim- 
sel  excepted. 

The  respondent  has  brought  the  case  here 
for  review,  and  the  fallowing  afe  ttie  asaign- 
mente  of  error: 

(1)  That  the  court  erred  In  directing  and 
cajising  the  rearrest  of  the  said  respondoit 
on  the  12th  day  of  August,  1911,  tor  the 
reason  that  up<»L  the  rtfease  of  said  reapond- 
ent flrom  custody  on  tlie  26th  day  of  Aivll, 
1911,  said  court  lost  all  further  Jurisdiction 
over  him  in  the  cause. 

That  the  court  erred  in  passing  sen- 
tence upon  the  said  respondent  on  the  2d 
day  of  Septonber,  1911.  for  the  reason  that 
the  release  of  said  respondent  on  tbe  said 
2eth  day  of  April.  1911.  was  in  law  and  in 
effect  a  fun  and  complete  disdiarge  of  said 
respondent,  and  said  court  had  no  farther 
Jurisdiction  over  him,  to  either  order  his  ar- 
rest, or  to  sentence  him. 

<3)  That  the  court  rared  in  pwfw'wg  sen- 
teuce  upon  the  respondent  on  the  2d  day  of 
September,  1911,  for  the  reason  that  the 
statute  (Act  No.  91,  PobUc  Acts  of  1908, 
as  amended  by  Act  Ko.  124,  Public  Acta  of 
1909)  is  unconstitutional  and  void,  as  It  de- 
nies the  respondent  the  beoeflt  of  counsel  as 
a  matter  of  right,  as  there  Is  no  provision  In 
said  acta  for  hla  defense  on  the  vlolatl<m 
of  hla  probation,  as  provided  for  in  sectim 
19,  art  2,  of  the  Constltotlon  of  this  state. 

(4)  That  said  act  and  Its  amendments  are 
unconstitutional,  as  they  deny  to  the  respozMl- 
oit  tbe  right  to  be  confronted  with  witnesses 
who  all^  the  violation  of  tbe  terms  of 
Us  probation,  and  are  ther^ore  In  oonfllet 
with  aaid  section  and  artlfde. 

QSi  That  said  act  as  amended  is  unconaUtu- 
tional  for  the  further  reason  ttiat  it  deprives 
the  respondent  of  the  right  to  a  trial  by 
Jury,  as  to  those  fticte  relating  to  the  vldla- 
tlon  of  the  terms  <tf  his  probatlim. 

(6)  That  said  act  as  amended  la  nnconsti- 
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tutlonal  for  One  fnrttier  reason  that  It  de- 
prires  the  respondent  of  bis  llbert7  without 
dne  process  ot  law,  as  provided  In  section 
16  of  article  2  of  said  state  GonstltatlinL 

(7)  ^ntat  said  act  as  amraded  Is  nnconsti- 
tntlonal  for  the  further  reason  that  hr  its 
terms  said  respondoit  Is  more  than  once 
placed  In  Jeopardy  for  the  same  offense. 

Act  Ko.  124,  Public  Acts  of  1909,  amends' 
section  1  of  the  original  act  to  read  as  fol- 
lows: "Section  1.  Provided  the  defendant 
has  Dever  before  been  convicted  in  this  state 
or  elsewhere  of  a  felony  other  than  simple 
larceny,  after  a  plea  or  verdict  of  guilty  In 
any  case  where  the  commission  of  a  crime  or 
misdemeanor  is  charged  and  where  discretion 
is  conferred  on  the  court  as  to  the  extent 
of  the  punishment,  the  several  circuit  courts 
of  this  state  and  all  other  courts  having 
like  Jurisdiction  in  criminal  cases,  where 
It  may  appear  to  the  satisfaction  of  the  court 
that  the  circumstances  are  such  that  the 
defendant  is  not  likely  to  again  engage  in 
a  criminal  course  of  conduct,  and  that  the 
public  good  will  be  as  well  subserved  as  to 
pass  and  enforce  sentence,  shall  have  power 
to  place  the  defendant  on  probation  under 
the  charge  and  supervision  of  a  probation 
officer  In  the  following  manner:  First,  be- 
fore passing  sentence,  the  court  before  whom 
he  stands  convicted  may  place  the  defenduit 
in  the  custody  and  under  the  supervision  of 
the  probation  officer,  or  some  other  suitable 
person,  and  under  such  terms  and  conditions 
as  It  may  require,  and  may  require  a  recog- 
nizance with  one  or  more  sufficient  sureties 
and  In  such  penalty  as  the  court  may  deei? 
reasonable,  conditioned  for  the  appearance 
of  the  respondent  at  such  times  as  the  court 
may  order;  second,  at  any  time  during  the 
probationary  term  of  a  person  convicted  and 
released  on  probation  as  aforesaid,  the  court 
before  which  the  person  so  convicted,  when 
presided  over  by  Its  Judge  at  the  time  of 
tile  conviction,  or  bis  successor  In  office,  may 
In  its  discretion  revoke  and  terminate  such 
probation.  Upon  such  revocation  and  termi- 
nation the  court  may  immediately  pronounce 
Judgment  imposing  fine  or  Imprisonment,  or 
both,  at  any  time  thereafter  within  the  long- 
est period  for  which  the  defendant  might 
have  been  sentenced.  The  court  whenever 
satisfied  that  the  respondent  has  sufficiently 
reformed,  that  It  Is  reasonably  certain  that 
he  will  not  thereafter  pursue  a  life  of  crime, 
may  terminate  said  probation  and  discharge 
the  re^ndent  from  custody."  Section  4 
of  the  original  act  of  1903  has  not  been 
changed,  and  It  provides  that  probation  offi- 
cers shaJI  have,  as  to  persons  committed  to 
tbelr  car^  the  powov  <xt  a  sheriff.  Section 
7  makes  it  the  dnty  of  the  probation  officer 
to  r^rt  to  -the  court  any  violation  or  breach 
of  the  terms  and  conditions  imposed  by  said 
court  won  the  persons  placed  in  bis  care. 

[1]  1.  The  first  and  second  assignments  of 
error  may  well  be  considered  together.  As 


we  onderstand  coonsti  for  tbm  reqpmdait. 
tiiiey  claim  that  the  oonrt,  because  of  what 
occurred  on  or  about  April  IS,  1911,  reroked 
and  terminated  the  probationary  term  of 
respondent,  and  that,  nnder  the  statute,  it 
only  remained  for  the  court  to  proceed  to 
sentence,  and  that,  because  It  pmnttted  the 
probation  officer  to  bold  the  respondent  In 
jail  a  few  days,  it  thereby  ezhansted  Its 
authority  to  pronounce  sottaioe.  It  might 
be  well  to  ascertain  what  power  the  oonrt 
has,  nnder  this  statute,  and  what  autlKwity 
was  actually  given  to  the  officer  1^  tiie  oonrt 
In  this  instance.  Tb&  statute  provides  tliat. 
before  passing  sentence,  the  court  may  place 
Qie  respondent  in  the  custody  and  under  the 
supervision  of  the  probation  officer,  "under 
such  terms  and  conditions  as  it  may  require." 
The  record  discloses  that,  wh^  reepondoit 
was  placed  In  charge  of  the  probation  officer, 
such  officer  was  then  and  tbae  Instmcted  by 
the  court  to  take  respondent  Into  ctutody 
at  any  time  thereafter  that  the  nepanOent 
violated  the  conditions  of  his  probation  and 
such  officer  was  farther  instructed  to  report 
to  the  court  the  fact  of  respondent's  commit- 
ment. The  record  shows  that  the  respondent 
violated  the  conditions  of  his  probation,  and 
was  taken  into  custody  by  the  officer  in  exact 
accord  with  the  instructions  of  the  court 
Ttie  officer  also,  as  he  was  required  to  do. 
reported  the  fact  of  respondent's  commit- 
ment to  the  court.  It  also  appears  that  It 
was  the  opinion  of  the  probation  officer  that 
if  respondent  "was  kept  in  Jail  a  few  days, 
and  then  given  another  chance,  that  he 
would  perhaps  be  able  to  ke^  the  conditions 
of  his  parole  In  the  future,  and  he  [the  o£B- 
cer]  was  Informed  by  the  court  that  he  might 
take  such  course."  We  find  nothing  here  to 
indicate  that  the  court  revoked  and  termi- 
nated the  probation.  Certainly  the  probation 
officer  could  not  terminate  it  Under  the 
scheme  or  plan  of  this  statute,  the  respond- 
ent was  all  of  the  time  in  charge  and  custody 
of  the  probation  officer;  and,  unless  we 
are  to  hold  that  such  officer  lias  the  pow^ 
to  revoke  and  terminate  such  probation,  it 
cannot  be  held  that  anything  which  tlie 
officer  did  amounted  to  such  revocati(m.  We 
do  not  think  that  the  officer  had  such  plenary 
power,  nor  do  we  think  that  he  attempted 
to  exercise  It  He  was  simply  obeying  tlie 
order  of  the  court  made  in  the  first  instance. 
Nor  do  we  think  that  there  was  any  action 
of  the  court  in  April  that  Indicated  that 
It  revoked  and  terminated  the  probation. 
We  are  not  prepared  to  bold  that  under  the 
humane  provisions  of  this  statute,  the  court 
dealing  with  such  a  case  may  not  continue, 
modify,  and  even  extoid  the  period  of  pro- 
bation in  the  hope  that  the  respondait  may 
snfflelmtly  reform,  so  that  In  the  and  be 
may  be  dlscdiarged  from  "custody."  Until 
final  srateuce  on  Sept^ber  2,  1911,  the  re- 
spondent was  all  of  the  time  In  the  diaree 
and  GOBtody  of  ttu  probattim  ofltoo;  On 
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ta&t  day  ne  was  m  jall  m  tbe  custody  or 
tbe  probation  officer,  wlw  possessed  all  of 
the  powers  ot  a  aberUf.  in  tbe  matter,  and 
on  Qiat  day  reettondent's  protntion  was 
properly  reroked  and  terminated  by  tbe 
court  and  soitence  was  prononnced.  We 
are  of  opinion  tiiat  tbere  was  no  error  In 
these  proceedings.  Conlon's  Case,  148  Mass. 
108,  19  N.  B.  164:  Bz  parte  SizcaoVe^  158 
Cal.  48S,  lU  Fac  627;  People  t.  Flynn,  66 
Mlsa  688.  106  N.  Y.  Supp.  025.  The 

pladns  «f  persons  eoOTlcted  of  crime  in  ihe 
cQStody  and  care  of  probation  officers  under 
the  statnte  la  a  part  of  onr  pmal  system, 
and  must  to  a  large  extoit  be  directed  and 
controlled  by  tike  sound  discretion  of  tbe 
offloers  T^iresttitinK  tbe  state,  subject  at  all 
times  to  the  sai>erTislon  and  direction  of  the 
■court  In  wUdi  the  case  la  pending  tor  am- 
tence.  Gommonwealth  t.  McOorem,  183 
Mass.  288,  06  K.  B.  806;  Renado  v.  liommus. 
^  Mass.  105,  01  N.  B.  144. 

[2-4]  3L  The  third,  fourth,  and  fifth  assign- 
ments ef  error  wHI  be  considered  together. 
It  Is  hen  daimed  that  tbe  statute  is  uncon- 
stitutional because  in  the  mattw  of  the  ter- 
mination uid  revocation  of  the  probation 
no  provision  Is  made  for  benefit  of  counsel, 
fbr  the  right  to  be  confronted  wltb  witnesses, 
and  the  rigjit  of  trial  by  jury.  These  rights 
«re  only  glren  the  Constitution  In  crimi- 
nal proceedings.  Tb&  violation  of  the  terms 
of  probation  Is  not  a  crime  necessarily,  and 
is  not  treated  as  a  crime,  but  is  rather  in 
the  nature  of  a  breach  of  contract  As  we 
have  alresdy  said,  the  respondent  was  all 
of  the  time  in  tbe  care  and  custody  of  the 
probation  officer,  acting  under  the  direction 
of  the  court.  When  probation  was  granted, 
respondent  agreed  to  Its  terms,  and  fully 
understood  that,  for  certain  misconduct,  his 
probation  would  be  revoked  and  terminated. 
Tbig  is  of  the  very  essence  of  the  plan. 
When  bron^t  before  the  court  for  sentence, 
he  Is  not  charged  with  a  new  crime,  but 
merely  with  the  violation  of  hia  agreement 
with  the  court  In  no  sense  can  this  be  said 
to  be  a  criminal  prosecution.  The  respondent 
was  granted  his  probation  subject  to  this 
liability.  A  similar  featnre  appears  In  the 
law  of  other  states,  and  has,  In  so  far  as 
we  have  been  able  to  find,  been  sustained 
when  qnestloned.  People  v.  Warden,  39 
Misc.  Rep.  113,  78  N.  T.  Supp.  907;  Fuller 
T.  State,  122  Ala.  32,  26  South.  146,  45 
t.  B.  A.  602,  82  Am.  St  Rep.  1;  Oonlon's 
Case,  supra ;  State  v.  Hunter,  124  Iowa,  969, 
100  N.  W.  610,  104  Am.  St  Rep.  361 ;  People 
V.  Coofc,  147  Mich.  127,  110  N.  W.  614.  This 
respondent  had  not  been  set  at  liberty,  under 
the  pardon  of  the  executive.  He  was  not 
a  "free  man"  within  tiie  meaning  of  the 
language  used  In  People  v.  Moore,  62  Mich. 
406,  20  N.  W.  80,  but  was  all  of  the  time 
In  the  custody  of  the  probation  officer  await- 
ing sentence  in  a  certain  contingency.  We 


tuins  that  the  cases  avs  reaOlly  flistlngnlwh- 
ed.  We  are  of  opinion  that  thwe  la  m  merit 
in  these  assignments. 

[1, 1]  8.  The  same  craislderations  apidy  to 
tbv  sixth  and  seventh  assignments  of  actor. 
Beq)ondeot  has  not  been  deprived  of  his 
libwty  without  due  process  of  law.  When 
Iw  plttded  guilty  to  the  Information  filed 
against  him,  he  might  have  been  sentenced 
at  (mce.  It  la  taiiy  by  tbe  mercy  of  the  law 
that  be  vras  glToi  probation.  If  the  viola- 
tion of  the  tomia  of  his  probation  he  la  called 
before  the  court  for  sentence  for  the  crime 
of  which  he  had  freely  pleaded  guilty,  it  can- 
not be  said  that  he  la  deprived  of  his  liberty 
without  due  iwocess  of  law. 

We  find  no  wror  in  the  record,  and  the 
judgmtfit  ot  the  superior  court  la  affirmed. 


PEOPLE  T.  DTJNSTON. 

(Snpreme  Court  of  Michigan.  Dec  17,  1912.) 
Pabbnt  and  Chilo  (S  17*)— "Abahdonment" 

AND  "DaSKBTIOK"  OW  CHILO— AOTS  CONm- 
TDTZHO. 

Where,  after  Us  vrtfe  obtained  a  divorce 
and  they  were  living  apart  accused  failed  txi 
comply  with  the  proTisiooB  of  tbe  decree  re- 
quiring him  to  pay  her  a  weekly  allowance  for 
the  children's  aupt>ort  he  was  not  guilty  of 
tbe  crime  of  desertion  and  abandonment  of  bis 
minor  children,  denounced  by  Pub.  Laws  1907, 
No.  144,  where  the  decree  of  divorce  ohsolntely 
deprived  him  of  all  custody  or  rl^ht  over  his 
children,  and  imposed  upon  the  wife  the  duty 
of  fumiablng  them  support  subject  to  hia  con- 
tribution; so  there  could  be  no  "desertion," 
which  Is  the  act  of  a  consort  leaving  his  wife 
and  children  with  intent  te  cause  a  peipetual 
separation,  or  "abandonment,"  whldi  is  the 
act  by  which  a  man  desert*  and  abandons  his 
minor  children. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  ff  176-181;  Dec  Dig.  {  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-18:  ToL  8,  o.  7668;  vol  3,  pp. 
202a-50&4;  VOL  i,  p.  TSei] 

Exc^rtdona  tnm  Ciicnlt  Court,  Oakland 
County;  Gemge  W.  Smith,  Jndg& 

William  SL  Dunston  was  convicted  of  the 
offttise  of  desertion  and  abandonmrat  of  his 
minor  children.  On  exceptions  after  sen- 
tence and  before  judgment  Exceptions  sus- 
tained, and  conviction  set  aside. 

Argued  before  MOORE,  C.  J.,  and  STEERE, 
McALVAT,  BROOKE,  STONE,  OSTRAN- 
DER,  BIRD,  and  KtJHN,  JJ. 

Carl  H.  Pelton,  Pros.  Atty.,  and  Clinton 
McGee,  Asst  Pros.  Atty.,  both  of  Pontlac. 
for  the  People.  Andrew  I*  Moor^  of  Pon- 
tine; for  defendant. 

STEBRE,  J.  This  case  involves  the  ques- 
tion of  whether  or  not  re^ndent  is  liable 
to  criminal  prosecution  for  desertion  and 
abandonment  of  his  children,  as  defined  in- 
Act  No.  144  of  the  Public  Acts  of  1907;  he 
having  previously  been  divorced  from  his 
wife,  to  whom  the  court  had  granted  pos- 
session and  custody  of  their  minor  children, 
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decreeing  an  allowance  to  be  paid  to  her  fbr 
said  children's  euvpart,  which  allowance  re- 
spondent has  &iled  to  fnlly  pay.  Respond- 
ent was  arrested,  prosecuted,  and  convicted 
under  said  Act  No.  144  In  the  drcoit  court 
of  Oakland  county,  and  has  removed  the  pro- 
ceedings to  this  court  for  review,  on  ezo^ 
tions  and  assignments  of  eeroi  aftw  verdict 
and  before  sentence. 

The  complaint  in  this  case  was  made  by 
hla  former  wife,  Margaret  Dunston,  to  whom 
he  was  married  on  February  8,  1904,  and 
from  whom  he  was  divorced  January  9, 1909, 
by  a  decree  In  her  favor  under  a  bill  alleg- 
ing crusty,  drunkenness,  and  nonsupport 
By  the  terms  of  said  decree  she  was  glv^ 
possession  and  custody  of  their  minor  cbU- 
dreu,  Ruth  Dunston  and  Wllilam  Dunston, 
aged,  respectively,  4  and  2  years;  it  also  be- 
ing provided  in  said  decree  that  defendant 
must  pay  to  hia  said  wife  the  sum  of  fl.50 
per  week  tor  the  support  of  each  <ditld  until 
It  should  arrive  at  the  age  of  14  years.  The 
testimony  discloses  that  nntU  March  1.  1910, 
defudant  was  absent  tram  the  state  and 
made  no  payments,  but  oo  his  return  he  en- 
tered Into  an  agreemoit  with  Us  dtrorcea 
wife  that  the  back  paymMits  would  be  waiv- 
ed by  her,  provided  he  then  commenced  pay- 
ing accordlnc  to  the  decree  and  conUnoed 
to  pay  from  that  time  on.  Following  this 
agteenmit,  he  paid  to  het  the  sum  of  9144 
in  all;  the  last  paymmt  being  made  on 
AprU  6.  mi. 

On  July  81,  1911,  his  former  wife  made 
the  complaint  upen  which  warrant  was  Is- 
sued in  this  case,  as  before  stated.  On  pre- 
liminary rumination  he  was  held  to  the  dr^ 
cult  court  for  trial,  and  on  Decanbor  ff, 
1911,  he  was  there  found  guilty  of  the  ottmae 
charged,  by  ttie  verdict  of  a  jury  rendered 
pursuant  to  a  charge  of  the  court  conclud- 
ing as  follows:  "Bo  I  say  to  you,  g^tiemen, 
while  I  am  not  directing  a  verdict,  that  you 
must  retire  to  the  room  and  consider  the 
verdict  yourselves;  but  I  say  to  yon,  yon 
ought  'to  convict  the  respondent  In  this  case' 
upon  these  facts,  because  I  btileve  the  flacte 
do  rendOT  him  liable  ondw  the  statute.**  The 
information  filed  against  respondent  charg- 
ed that  he,  "on  or  about  the  1st  day  of  May, 
1911,  «  •  •  did  desert  and  abandon 
bis  minor  children  under  15  years  of  age,  to 
wit,  Ruth  Dunston,  of  6  years  of  age,  Wil- 
liam Dunston,  of  4  years  of  age,  without 
providing  necessary  and  proper  shelter,  food, 
care,  and  clothing  for  them,  contrary  to  the 
form  of  the  statute."  etc.  When  arraigned 
In  the  circuit  court,  respondent  stood  mute, 
and  a  plea  of  not  guilty  was  entered  in  his 
behalf  by  order  of  the  court  On  the  trial, 
by  direction  of  his  counsel,  he  Introduced  no 
testimony.  Neither  he  nor  his  counsel  took  j 
any  active  part  In  the  trial,  except  that, ; 
under  the  express  understanding  that  no  | 
rights  should  be  waived  In  so  doing,  hla  coun- 
sel briefly  cross-examined  the  people's  wit- 1 


n 68 see  to  bring  out  certain  of  the  facts  con- 
tained in  the  Btatenent  of  this  case,  and  by 
pertinent  objections,  ezCQpCtoos,  and  motions 
saved  the  points  desired  for  review. 

It  was  the  testimony  of  complaining  wit- 
ness, Margaret  Dunston,  that  she  had  made 
no  dnnand  on  defendant  other  than  for  the 
amount  decreed  on  granting  her  divorce,  that 
the  last  payment  was  April  6,  Idll,  since 
which  he  bad  contributed  notlilng  towards 
the  support  of  their  dilldren,  and  that  she 
made  the  complaint  because  he  had  failed  to 
make  the  paymeuto  provided  for  In  tbe  de- 
cree. It  also  appeared  that  the  diUdren  were 
not  destitute,  or  liable  to  become  a  public 
charge,  or  that  complainants  people,  with 
whom  she  lived,  were  unable  or  unwilling  to 
assist  ber.  At  the  coucIusl<m  of  the  peoplel's 
case,  respondent's  counsd  requested  the  court 
to  direct  a  verdict  in  his  fftvoTt  for  ttae  rea- 
s<Hi  that  the  testimony  Introdnoea  imij  allow- 
ed a  failure  on  Us  part  to  pay  all  ot  the 
money  which  he  was  ordwed,  fbe  oonrt 
of  chancery  In  the  divorce  ^oeeedinsB.  to 
pay ;  that  the  wlfo  bad  a  ooniAete  and  ade- 
aoato  ronedy  by  contempt  pvooeeffingB  in  the 
ctaancery  conrt;  that  the  word  ^^Oeaertion." 
as  used  In  the  criminal  statute  under  which 
respcmdent  was  prosecuted,  meant  tlie  aict  of 
the  husband  leaving  Us  wife  and  children 
wlllfuUy,  with  the  Intention  at  causing  per- 
petual separation,  and  inasmuch  as  his  cUl- 
dren  were  taken  from  Um  by  a  decree  of 
the  chancery  court  he  could  not  be  held 
gouty  of  desotlng  or  abandoning  thm  with- 
in the  meaning  of  the  statute.  This  request 
was  denied,  as  was  also  a  motion  for  a  new 
trial  based  on  substantially  the  same  grounds. 

The  (tfense  of  desertion  and  abandonment, 
as  defined  In  said  Art  No.  144,  is  made  a  £el- 
<Hiy,  punishable  by  sentence  to  state  prison  for 
from  one  to  Uiree  years.  That  crime  is 
charged  in  the  Information  in  this  case  to 
have  been  committed  by  respondent  on  or 
about  May  1,  1911,  at  the  village  of  dark- 
stem,  Oakland  county.  He  was  then  llTing 
In  Detroit,  Wayne  county.  The  <^dren 
were  living  at  Qarfcston  with  th^  motlier, 
to  whom  they  had  been  given  by  the  coort 
Though  the  date  of  the  ofl^nse  is  cbarged 
with  a  videlicet,  wUch  would  not  bind  the 
prosecution  to  the  exact  time  stated,  no  com- 
plaint was  made  of  respondent's  mlscondact 
prior  to  his  last  payment  on  AprU  6,  1911. 
and  all  the  testimony  Is  launched  against 
his  defoult  subsequent  to  the  latter  date. 
The  complaining  witness  was  not  then  his 
wife.  He  bad  no  right  to  the  custody  or 
company  of  bis  chlldroi,  no  control  over 
them,  and  could  not  even  legally  visit  them 
without  her  permission.  By  the  former  de- 
cree, dissolving  the  marriage  ties  and  award- 
ing the  children  to  the  mother,  the  legal  en- 
tit7  of  the  family  life  and  relations,  with 
him  as  the  head  of  the  household,  was  de- 
stroyed, rightfully  and  through  his  teolt. 
we  must  assume^  but  on  the  Initiative  of  Ills 
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lights  ot  a  BurrlTliis  paront,  as  fnllj  as 
though  the  fatliw  had  been  taken  bj  deafii. 
She  became  BoIeSy  entlUed  to  the  custody, 
parodal  pleasure  of  assodatloii  and  comr 
panioDahlp,  control,  swrlces,  aud  earnings 
of  their  minor  children,  which  otherwlBe  be- 
longed to  the  father  separately  or  the  par- 
ents jointly.  He  was  divested  of  all  paternal 
rights.  His  paternal  duties,  whlcb  snrvlTed, 
were  dedned  by  the  decree  of  a  court  of 
chancery.  They  could  be  oiforced  In  a  dvll 
action  and  by  punitory  proceeding  for  con- 
tempt in  disobeying  the  order  ot  the  ctian- 
eery  court 

In  the  absrace  of  a  pioviBion  In  the  decree 
requiring  contribution  bgr  the  fttber,  even  his 
civil  liability  for  the  support  of  minor  chil- 
dren, unconditionally  awarded  to  the  motheTt 
has  been  a  mooted  question.  In  Keezer  on 
Marriage  aud  Divorce,  1 329,  it  Is  said:  "The 
party  to  whom  the  custody  of  children  la 
awarded  must  support  them.  But  where  no 
award  Is  made  as  to  the  custody  of  children, 
tlie  liability  of  the  father  to  support  his  mi- 
nor children  atUl  continues."  This  court  has 
held  that,  where  the  custody  of  a  child  Is 
gtvesD  to  the  mother,  a  third  party,  suf^rt- 
Ing  the  child  at  her  request,  cannot  recover 
therefor  In  an  action  of  assompslt  against  the 
father,  restricting  the  rule,  however,  to  the 
particular  facts  in  that  case;  the  party 
bringing  the  action  having  married  the  di- 
vorced mother  of  the  child.  Johnson  v.  Ou- 
sted, 74  Mich.  437,  42  N.  W.  62.  In  rinch  v. 
Finch,  22  Conn.  411,  it  wag  held,  by  a  divid- 
ed court,  that  a  divorced  wife,  awarded  the 
eastody  and  control  of  their  minor  children, 
could  no't,  in  the  absence  of  a  provision  in 
the  decree  of  divorce  requiring  contribution 
from  him,  recover  from  the  father  for  the 
support  and  education  of  such  chlldrra.  In 
Rodgers  on  Domestic  Relations,  S  603,  the 
general  rule  is  stated  as  follows :  "The  sun- 
dering of  the  marriage  tie  between  the  &ther 
and  mother  dora  not  relieve  the  parent  of  his 
legal  duty  to  support  his  children,  «  *  • 
and  a  wife  who  has  been  divorced  from  her 
husband  by  reason  of  his  fault,  and  who  has 
been  awarded  the  custody  of  the  children, 
may  maintain  an  action  against  the  divorced 
hustHind,  in  any  court  having  competent  Ju- 
risdiction, for  necessaries  and  support  fur- 
nished by  her.  •  •  ♦  That  there  are  re- 
spectable authorities  at  variance  with  this 
contention  must  be  admitted.  But  it  is  con- 
fidently believed  that  the  better  reasoning,  as 
w^  as  the  pronounced  w^ht  of  authority, 
is  to  the  contrary." 

This  question  Is  only  pertinent  here  for  the 
light  It  may  throw  on  the  legal  status  of  re- 
spondent at  the  time  he  Is  charged  with  the 
felony  defined  in  said  Act  No.  144,  and  his 
criminal  turpitude  In  failing  to  make  the  pay- 
ments for  BnMM>rt  ordered  by  the  chancery 


m  Z4.  W.  498,  the  act  was  held  constitution- 
al; but  the  case  was  reversed  on  the  ground 
that  the  trial  court  did  not,  In  charging  the 
Jury,  give  to  the  words  "deserts"  and  "aban- 
dons" the  meaning  which  the  statute  imports. 
It  was  thne  said:  "Desertion  of  cme  by  the 
other  means  moxe  than  going  away,  more 
than  separatum.  *  *  * '  'Abandonment' 
Is  defined  as  the  act  of  a  husband  or  wife 
who  leaves  his  or  ber  consort  willftilly  and 
with  Intention  of  causing  pnpetual  sqtara- 
tion.*  1  Bouvier,  Law  Die.  p.  2.  The  same 
author  defines  'desertion'  as  the  act  by  which 
a  man  abandtms  his  wife  and  <diUdren,  or  ,el- 
tha  ct  them.'  *  •  «  Bespondent  was  en- 
titled to  have  the  jury  instructed  that  'aban- 
donment' or  'desertion,'  under  the  statute, 
means  to  separate  from,  wrongfully,  without 
intention  of  again  resuming  ^imHt^i  rela- 
tions." 

In  the  case  at  bar  respondent  had  already 
been  separated  from  his  wif^  and  children 
by  the  decree  of  a  court  He  was  a  thing 
apart  from  them.  He  Iiad  no  right  to,  and 
could  not  If  he  wished,  resume  marital  or 
family  relations  with  them.  There  only  ex- 
isted the  obligation  to  contribute  to  the  wife 
for  support  of  the  children.  In  the  case  of 
People  V.  Albright,  161  Mich.  400,  126  N.  W. 
432,  respondent  was  charged  under  this  stat- 
ute with  deserting  and  aband<ming  his  wife 
on  May  20. 1909.  Tbe  proof  showed  that  the 
desertion  took  place  February  7,  1905,  prior 
to  the  enactment  of  the  statute  under  which 
he  was  prosecuted.  This  court  there  held 
that  the  statute  does  not  make  sutmequent  re- 
fusal or  neglect  to  provide  necessary  shelter, 
etc.,  standing  alone,  a  felony;  that  to  consti- 
tute the  oCFense  desertion,  abandonment  aud 
refusal  or  neglect  must  contemporaneously 
combine;  that,  the  desertion  and  abandon- 
ment having  occurred  In  1005,  the  oCFense 
could  not  be  considered  as  committed  In 
1909,  by  reason  of  the  then  refusal  or  neglect 
to  provide  necessary  shelter,  etc. 

Applying  the  construction  of  the  statute  In 
those  cases  to  the  facts  In  this  case,  and  con- 
ceding that  at  the  time  charged,  and  to  which 
the  testimony  was  directed,  respondent  neg- 
lected or  refused  to  provide  necessary  and 
proper  belter,  food,  care,  and  clothing  for 
his  children,  there  is  no  proof  that  he  at 
that  time  separated  himself  from,  deserted, 
or  abandoned  them,  within  the  meaning  of 
the  statute;  but,  on  the  contrary,  he  was 
apart  from  them,  and  his  legal  status  was 
such  that  It  was  impossible  for  him  to  do  so. 
Whatever  his  culpability  and  legal  UabUity 
under  other  laws  may  be,  we  axe  constrained 
to  hold  that  the  facts  proven  by  the  prosecu- 
tion in  this  case  do  not  constitute  the  of- 
fense charged  under  the  statute  in  question. 

The  cmvictlmi  must  be  art  aslde^  and  re- 
spondent discharged. 


PBOFLB  T  BRAlfNSK. 
(Snprenre  Ooart  of  ladiisan.  Dea  17,  1912.) 
Cbuinai.  Law  (}  1008*)— Modi  or  Rkview 

—Writ  or  Ebbob — Cebtjobabi. 

Where,  in  a.  criminal  proceeding,  no  judg- 
ment had  been  entered  after  conviction  and  the 
denial  of  a  motion  for  a  new  trial,  the  proceed- 
ing waB  not  reviewable  by  writ  of  error;  cer- 
tiorari being  the  only  available  remedy. 

[Ed.  Note.— For  other  caaes,  aee'  Criminal 
Iaw,  Cent.  Dig.  S  2565;  Dec  Dig.  {  1008.*] 

Error  to  Circuit  Court,  Oaldand  County; 
George  W.  Smith,  Judge. 

Hugh  J.  Branuen  was  convicted  of  an  of- 
fense, and  he  brings  error.  Dismissed. 

Argued  before  UOORE,  0.  J.,  and 
STEERE^  McALVAY,  BROOKE,  STONB, 
OSTRANDER,  and  BIRD,  JJ. 

Andrew  L.  Moore,  (HE  Pmitlac,  for  appel- 
lant Cad  H.  PtftoD,  FroB.  Att^i  and  Clin- 
ton HcOeek  Aaat  Pros.  Att7»  Iwtb  of  Pontlac, 
f  ot  the  People. 

FEB  CURIAM.  In  bastardy  proceedlngB 
iQQNmdent  was  convicted  1^  a  Jury.  A  mo- 
tltm  for  a  new  trial  was  denied.  No  Jndg- 
ment  has  been  entered.  Baepondent  assigned 
errors  and  settled  a  bill  of  exceptions,  which 
Is  tvoogbt  Into  this  court  1^  writ  of  error. 

A  writ  of  error  lies  In  uiy  case  only  to 
review  a  Judgment  Aside  from  this,  the 
practice  In  such  cases  has  been  misconcelTed. 
We  are  aware  that  in  one,  and,  perhaps,  in 
more  than  one,  case  the  proceeding  a^iears 
to  have  been  reviewed  upon  vrrti,  of  error; 
no  notice  being  talcen  of  the  use  ot  the  writ 
See  Hull  V.  People,  41  Mich.  167.  2  N.  W. 
175.  The  proceeding  la,  however,  purdy  stat- 
uto^,  not  after  the  course  of  the  common 
law,  and  is  summary.  No  Judgment  known 
to  tiie  common  law  follows  the  verdict  and 
the  Judgment  rendered  Is  final.  Comp.  Laws, 
Si  6904,  {^06.  The  only  remedy  avaUable  to 
an  agsTleved  party  Is  by  writ  of  cwtiorarL 
Cross  V.  People,  8  Mlcb.  113. 

The  writ  must  be  dlnuissed. 


ERNST  V.  GRAND  RAPIDS  ENGRAVING 
CO. 

(Sapreme  Court  of  Michigan.    Dec.  17,  1012.) 

1.  Mabteb  and  Sebtant  (i  54*)— Obuoatioh 
OP  Sebvan^Iicplibd  Oblxoatioh. 

The  doty  f»f  a  servant  to  obey  lawful  and 
reasonable  orders  of  his  master,  or  those  rep- 
resenting him,  Ii  implied  from  the  contract  of 
employment 

[Ed.  Note.— For  other,  oases,  see  Master  and 
Servant,  Dec.  Dig.  I  64.*] 

2.  Mastbe  and  SBBVAinr  (ISO*)— Dibohabox 
or  SXBVAKT— OBOOHDt— ''wiLurrL  DiaoBs- 
DIBNCE." 

A  "willful"  refusal  or  neglect  of  a  serv- 
ant to  obey  the  lawful  and  reasonable  ordera 
of  his  master  or  those  representing  him  jnstl- 
fies  his  discliarge,  but  a  willful  disobemence 
Is  an  intentional  disobedience,  and  Is  something 
more  than  a  conscious  failure  to  obey,  and  in- 
volves  a   wrongful  and   perverse  disposition, 


such  as  to  render  bis  conduct  nnreaeon^le  and 
inconsistent  with  proper  sul}ordination. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  30-36;  Dec  Dig.  {  30.* 

For  other  definitiona,  see  Words  and  Phrases, 
vol.  8.  pp.  7478,  7474!l 

3.  BlASIVB  AND  I^VANT  (180*)— DiBCHABOB 
OF  SBBVABT-GaOnrTDB— WOJUm.  DiSOBK- 

DUNCE  or  Obdebs. 

A  servant  who  refuses  to  take  orders  from 
his  foreman,  and  who  uses  abusive  and  obscene 
lanfTua^e  toward  him,  is  guittr  of  miscondnct 
justifying  his  discharge,  provided  he  hnowa  at 
the  time  that  the  foreman  is  liis  saperior. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  30-^;  Dea  Dig.  S  30.*] 

Error  to  Circuit  Court,  Kmt  Oomtj ;  J<^ 
S.  McD(mald.  Judge. 

Action  by  Carl  Ernst  against  the  Orand 
Rapids  Engraving  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Argued  before  MOORE,  C.  J.,  and  I^EBRE, 
McALVAY,  BROOKE,  EUHN,  STONE, 
OSTRANDER,  and  BIRD,  JJ. 

Wilson,  Wilson  it  Bice,  of  Grand  Rapids, 
for  appelant  Fred  Maichele  and  (Thris. 
Maicbele^  of  Grand  Ba^ds,  for  appdlee. 

OSTBANDER,  J.  Plaintiff  had  witb  de- 
faidant  a  contract  of  employmoit  nntU  8ep> 
tember  1,  1011,  at  a  salary  of  $40  pw  we^ 
nie  contract  was  made  August  12,  ISHjOl 
Plaintiff  was  discharged  by  defendant 
14,  ^11,  and  sued  to  recover  bis  wages  nn- 
A&e  the  contract  He  had  earned  something 
meantime  in  otlier  employment,  and  a  vw- 
dict  in  his  favor  was  returned  fbr  Ills  agreed 
salary  less  the  sum  whl<^  he  had  so  earned. 
Judgmoit  was  entered  on  the  verdict 

Two  propositions  are  raised  upon  errors 
assigned  by  defendant:  One,  that  ^alntlfTs 
testimony  shows  there  was  aaffldent  rea- 
son for  his  discharge;  the  oth»,  that  the 
court  erred  in  instructing  the  Jury  as  to 
what  would  be  a  suffldoit  cause  for  plain- 
tiff's discharge;  Both  propoaltions  Involve 
the  sufficiency  of  the  cause  for  dlschai^  as- 
serted by  defendant  Plaintiff  was  hired  as 
foreman  of  its  lithographic  d^^artment  De- 
fendant discontinued  this  department  at  or 
about  the  end  of  the  year  1010.  The  reason 
was  that  the  department  did  not  prove  to  be 
a  success.  At>out  January  1,  ,1811,  lAalntiff 
talked  with  the  defendant's  manager,  and 
it  was  arranged  between  them  that  plaintiff 
should  wter  the  designing  branch  of  the  en- 
graving department,  but  not  as  foronau. 
Soon  afterwards,  John  Hegner  was  made 
goieral  foreman  of  the  «igraving  depart- 
ment Whatever  trouble  arose  ms  between 
plaintiff  and  Hegner. 

[1-S]  The  court  instructed  the  Jury  upon 
the  subject  as  follows :  "As  I  said,  the  de- 
fendant claims  that  he  was  disctuurged  be- 
cause of  insubordination  and  disobedience  to 
proper  orders.    It  is  the  duty  of  a  servant 
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-Is  implied  from  the  contract  of  employment ; 
And  a  wlllfal  refnsal  or  neglect  on  hU  part 
'to  obey  Bach  orders  amonnts  to  insubordina- 
tion, and  constitutes  a  sufflcient  ground  for 
his  dismissal.  The  acts  which  the  defendant 
claims  coostltnte  insubordination  and  dis- 
obedience to  proper  orders  In  this  case  were 
using  obscene  and  abusive  language  to  the 
general  overseer  of  the  engraving  depart- 
ment, refusing  to  recognize  his  authority, 
and  to  report  to  him.  You  have  heard  the 
defendant's  evidence  on  that  claim.  The 
Idalnttff  claims  that  he  did  not  use  obscene 
and  abusive  language  to  the  general  over- 
seer, that  he  did  not  refuse  to  do  any  work 
which  he  was  requested  to  do,  and  that  he 
did  not  report  to  the  overseer  because  he  had 
not  been  informed  that  he  should  do  so  and 
had  no  reason  to  believe  that  to  be  a  part  of 
tils  duty.  It  is  admitted  that  the  plaintiff 
was  discharged,  and,  as  some  of  the  facts 
and  circumstances  surrounding  the  transac- 
tion are  in  dispute,  it  Is  for  you  to  say,  xm- 
■der  the  facts  as  you  find  them  and  the  law 
^  I  give  it  to  you,  whether  the  discharge 
was  lawful.  If  the  plaintiff  was  guilty  of 
conduct  which  would  justify  his  discharge,  it 
must  be  found  in  what  he  said  to  the  over- 
seer just  before  they  went  to  the  president's 
office.  If  you  find  that  he  then  refused  to 
take  any  orders  from  the  overseer,  and  that 
be  used  the  language  which  it  is  dalmed  he- 
used,  BUdi  conduct  would  be  a  legal  justifica- 
tion for  hla  dismissal,  providing  that  he  knew 
-at  the  time  that  Mr.  Hegner  was  his  superior 
officer  from  whom  it  was  his  duty  to  take 
orders  and  Instructions  and  to  whom  he 
should  report.  In  other  words,  his  conduct, 
if  It  was  as  the  defendant  claims,  was  suffi- 
cient to  justify  his  discharge,  If  it  was  will- 
ful. 'Willful'  means  Intentional  and  wrong- 
ful. A  willful  disobedience  must  be  an  in- 
tentional disobedience.  It  is  something  more 
than  a  conscious  fallare  to  obey.  It  involves 
a  wrongful  and  perverse  disposition,  such  as 
to  render  his  conduct  unreasonable  and  in- 
consistent with  proper  subordination.  If 
Mr.  Ernst  knew  that  Mr.  Hegner  was  his 
overseer,  and  that  it  was  his  duty  to  take 
orders  from  him  and  report  to  him,  and, 
knowing  these  things,  he  refused  to  recog- 
nize Hegner's  authority  and  accompanied  his 
refusal  with  profane  and  Indecent  language, 
such  conduct  would  justify  his  discharge; 
and.  If  yon  so  find,  the  plaintiff  cannot  re- 
cover in  this  action.  If,  on  the  oUter  hand, 
the  plalntUTs  conduct  was  not  willful,  be 
was  unlawfully  discharged,  and  be  can  re- 
cover in  this  actlML  Every  act  d  dlsobedl- 
•enoe  or  Inanbordlnatlon  will  not  constitutB 
-lawful  reason  for  dlschaivlng  an  «nploy& 


The  court  gave  also  defendant's  requests 
to  charge  5  and  6,  somewhat  modified,  as 
follows: 

"If  you  shall  find  from  the  evidence  that 
after  plaintiff  stored  defendant's  engraving 
department  Mr.  Hegner  was  appointed  gen- 
eral foreman  of  that  department,  and  that 
plaintiff  was  subject  to  his  reasonable  di- 
rections, It  was  his  duty  to  recognize  Mr. 
Hegner's  authority  as  foreman.  Plaintiffs 
testimony  shows  that  on  the  day  of  and  just 
previous  to  his  discharge  he  refused  to  recog- 
nize Mr.  Hegner's  authority.  If  you  so  find, 
as  before  stated,  that  Mr.  Hegner  was  plaln- 
tUTs foreman,  a  willful  refusal  on  the  part 
of  the  plalntUf  to  recognize  Mr.  Hegner  as 
foreman  would  constitute  such  an  Insubordi- 
nation as  would  justify  the  plaintlCTs  dis- 
charge, and  In  that  case  your  verdict  will 
be  for  the  defendant" 

"If  you  shall  find  from  the  evidence  that 
Mr.  Hegner  was  the  foreman  of  defendant's 
engraving  department  In  which  the  plaintiff 
was  working  at  the  time  of  his  discharge.  It 
was  his  duty  to  recognize  Mr.  Hegner's  au- 
thority as  foreman;  and  If  you  shall  further 
find  Uiat  previous  to  his  discharge  plaintiff 
knew  that  Mr.  Hegner  was  his  foreman  or 
overseer,  and  with  such  knowledge  used  the 
language  to  Mr.  Hegner  to  which  the  latter 
testified,  I  charge  you  that  this  would  con- 
stitute such  an  insubordination  as  would 
justify  plaintiff's  dlschai^.  Therefore,  if 
you  shall  find  that  Mr.  H^ner  was  plain- 
tiff's foreman,  and  that  the  plaintiff  knew, 
it,  and  having  such  knowledge  used  to  Mr. 
Hegner  the  language  testified  to  by  him,  your 
verdict  must  be  for  the  defendant." 

The  trouble  which  resulted  In  plaintiff's 
discharge  appears  to  have  arisen  from  an 
exaggerated  Idea  on  the  part  of  plaintiff  of 
his  position  upon  the  staff  of  defendant, 
and  the  zealous,  and  not  entirely  modest, 
notions  of  the  foreman  of  the  engraving  de- 
partment concerning  the  dignity  of  bis  posi- 
tion as  foreman.  Plaintiff  was  not  Ignorant 
of  his  rights.  He  kept  a  memorandum  of 
whatever  he  did.  And,  when  he  was  asked 
to  go  from  dtfendant's  office  to  work  for  an 
outsider,  he  consulted  his  attorney  before 
he  would  go.  But  the  finale,  the  situation 
which  culminated  in  the  discharge  of  plain- 
tiff, is  told  by  both  the  plaintiff  and  the 
foreman.  Sparing  the  reader  the  details,  It 
in  our  opinion  reenlts  In  this:  That  whether 
the  plaintiff  was  oversensitive,  or  whrther 
the  d^endant's  foreman  was  overdlgnlfled, 
was  upon  the  trial  a  question  for  the  jury. 

We  are  satisfied  with  the  instructions 
which  were  given,  and  therefore  nfOxm  the 
judgment  appealed  from. 


SbUTHWIGE  T.  HOSMBB,  Circuit  Judge. 
(Snpreme  Court  of  Michigan.   Dec.  20.  1912.) 

BxcxpTions,  Bix,i.  ow  (1 16*)— FoBK— Stbnoo- 

kafbxb's  Noteb. 

A  propoBed  case  on  appeal,  conriatiiis  of 
the  entire  stenographer's  minutes,  without  effort 
to  reduce  the  teetimonr  to  narrative  form,  is  a 
violation  of  chancery  rule  37  (124  N.  W.  v), 
requiring  that  a  case  ^all  set  forth  the  sub- 
stance of  the  evidence,  and  hence  the  court  was 
not  required  to  sign  and  allow  the  aame. 

IBd.  Note. — ^For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Diff.  {  17;  Dec  pig.  {  16.* J 

Mandamns,  on  tbe  relation  of  William  D. 
Sontbwiel:,  against  Geoi^  8.  Hosmer,  as 
Wayne  (^icuit  Judge,  to  compel  reqtondrat 
to  settle  and  iiga  a  case  on  aiveaL  Dmled. 

Argued  before  MOOBB,  a  J.,  and  STBEBB, 
McALVAT,  BBOOEE,  KUHN,  STONB^  08- 
TBANDER,  and  BIRD,  JJ. 

Sherman  D.  Callender  and  Arthur  H.  Go- 
vert,  both  of  Detroit  (Claudius  B.  Grant,  of 
Detroit,  of  counsel),  for  relator.  Clark,  Lock- 
wood,  Bryant  &  Klein  and  Jasper  O.  Gates, 
all  of-  Detroit,  for  respondent 

KCHN,  J.  Tbls  Is  a  petition  for  manda- 
mus to  compel  respondent  to  settle  and  sign 
a  case  on  appeal  In  tyro  cases  wtalcli  were 
i^onsoUdated  and  heard  as  one,  wher^  re- 
lator's wife  Is  complainant  and  relator  de- 
fendant One  is  a  divorce  case,  In  which 
the  decree  was  entered  January  26.  1912,  and 
the  other  is  a  suit  to  set  aside  a  deed  from 
relator's  wife  to  himself,  In  which  the  decree 
was  entered  February  2,  1912. 

Complainant  having  obtained  relief  in  both 
cases,  relator  gave  notice  of  appeal  in  ac- 
cordance with  the  statute,  and  filed  bonds  to 
stay  proceedings,  which  bonds  were  duly  ap- 
proved by  the  court.  On  account  of  Illness 
of  one  of  the  counsel  for  relator,  the  time 
for  settling  the  case  for  review  was  extended 
from  time  to  time  until  July  25,  1912.  On 
that  day  a  motion  was  made  asking  for  fur- 
ther extension  of  time,  and  on  tbe  hearing 
thereof  respondoit  stated  that  he  would  hold 
the  matter  in  abeyance  10  days,  In  which 
4K)uns<A  should  serve  on  comidainant's  solici- 
tor a  copy  of  the  pr^^wsed  case  on  appeaL 
Tbe  proposed  case  was  served  on  counsel  for 
comidalnant  on  Angost  8,  1012,  and  consist- 
ed of  the  oitire  stenographic  minutes ;  no  ef- 
fort  bavlng  been  made  to  reduce  tbe  testi- 
mony to  a  narratlTe  tona. .  The  case  was  no- 
ticed tor  settlement  for  August  17,  1912,  but 
because  of  absence  of  respondent,  and  also 
of  counsel  for  relator,  tbe  case  on  appeal  was 
not  presented  to  respondent  for  his  slgnatnre 
nntll  Septetttber  28,  1912. 

In  his  answer  respondent  sets  up  the  fol- 
lowing: "This  respondent  shows  that  the  al- 
leged case,  as  finally  presented  to  this  re- 
spondent for  his  signature,  was,  in  no  prop- 
er sense,  a  compliance  with  tbe  requirements 
of  chancery  rule  S7,  for  tbe  following  rea- 


sons: (a)  Said  rule  provides  that  'any  par- 
ty shall  be  entitled  to  make  and  settle  a  case 
setting  forth  the  aubatance  of  all  the  evidence 
taRen  or  read  at  the  hearing.'  That  said 
case,  on  tbe  contrary.  Is  merely  the  whole  of 
the  st^ographer's  minutes,  with  copies  of 
depositions  annexed  thereto  constituting  OSS 
typewrlttei  pages,  much  of  which  is  repeti- 
tion of  the  same  testimony  by  the  same  wit- 
nesses, argument  between  counsel,  remarks 
by  the  court  two  detailed  stories  of  a  tour 
in  Europe  which  the  parties  to  this  suit  took 
as  their  wedding  tour,  talks  between  them- 
selves and  fellow  passengers,  and  many  oth- 
er Immaterial  matters,  all  of  which  In  a  ca»> 
properly  pr^ared  would  have  been  condensed 
to  less  than  one-half  its  inesent  proportions." 

This  court  has  condemned  the  practice  of 
signing  and  returning  immaterial  and  irrel- 
evant matters  in  chancery  appeals.  Andrews 
V.  Lavery.  159  Mich.  26^  123  N.  W.  543.  Tbe 
respondmt  was  jnstlfled  in  refusing  to  ci- 
tify the  record  as  presented  to  him.  Hie 
petition  for  mandamus  is  therefore  denied, 
with  costs  to  respondoit  Howev«,  for  the 
purpose*  of  this  case,  we  shall  consider  and 
treat  tbe  petition  filed  as  an  appllcatton  for 
ext«isi(m  of  time  to  perfect  an  ajipeal.  Id 
order  that  relator  may  not  be  deprived  of 
this  right,  an  order  will  be  mteeeH  extend- 
ing tbe  time  to  perfect  ttie  appeal  to  Feb- 
ruary 10,  IMS,  m  condition  fliat  a  case  <n 
appeal  cwnidying  with  the  rules  of  tftls  court 
be  presuited  to  the  respondent  fOr  setOemrat 
on  or  before  (hat  date,  and  on  the  farther 
condition  that  a  farther  adequate  bond  to 
stay  proceedings  be  filed  by  relator,  to  be 
approved  in  amoimt  and  sureties  by  revond- 
ent 


PUDAS  V.  HArm>LA. 

(Supr«ine  Court  of  Hiehigan.   Dee.  IT,  1912.) 

Account  Staved  (|  1*)— NATaas  of  Dbuahd 
— Unuquidatkd  Dbuand  fob  l^BT. 

An  unliquidated  claim  for  a  tort  is  not 
provable  aa  an  account  stated  upon  the  theory 
that  tbe  defendant  promised  to  settle  the  tort 
at  a  stipulated  sum,  the  doctrine  <rf  acoount 
stated  applying  ■olely  to  mercantile  traosac- 
tions,  where,  if  an  account  la  rendered  br  one 
person  to  another,  showing  a  balance  due, 
tbe  indebtedness  thus  expressed  Is  acknowledg- 
ed by  tbe  person  against  whom  the  balance  ap- 
pears. 

[Ed.  Note. — ^For  other  cases,  see  Accoimt 
SUted.  Cent  Dig.  SS  1-9 ;  Dec.  Dig.  |  L* 

For  other  definltirai^  see  Words  and  Phrases, 
voL  1,  pp.  vc£  8,  p.  766L] 

Error  to  Clrcolt  Court.  HoushCon  Gonntr: 
Albert  T.  Streeter,  Judge. 

Action  by  Matt  Pudas  against  Andrev 
Bfottola.  From  a  judgment  tor  d^endant  hi 
tbe  Justice  Court,  plaintiff  aiq^led  to  tbe 
Glicnit  Court  Judgment  bring  there  gtveo 
in  his  behalf,  defendant  brings  error.  Be- 
versed. 


•For  otfaar  casos  ssa  ssma  topic  and  ■ectlon  NUMBER  in  Dso.  Dig.  A  Am.  Dig.  K^-Ko.  Serlw  « ttap't  IndoM 


Digitized  by 


Google 


Hancbette  ft  Ijawton.  ol  Hancodc,  for  ap- 
pellant Burrltt  ft  Borritt,  of  Honcodc,  for 
appellee. 

McALVAT.  J.  Plaintiff  recovered  a  Jadg- 
meot  In  tbe  drcnit  ooort  fta  Houghton  coun- 
ty against  defendant  In  an  aetton  of  aasiimp- 
slt  upon  an  account  stated,  from  which  de> 
fendant  has  appealed  by  writ  of  error. 

The  following  are  the  &ct8  In  the  case: 
The  record  above  that  the  plate  i^asa  front 
of  plalutUTa  place  of  bnalneBa  had  been 
broken.  Plaintiff  claimed  that  defendant 
waa  one  of  tbe  parties  who  wrongfully  com- 
mitted this  damage.  Oomplaint  was  made 
before  a  justice  of  the  peace  against  defend- 
ant (aa  tbe  Justice  testifies)  for  maUdons 
destmctlon  of  pnqiter^.  The  defendant  waa 
arrested  and  taken  to  the  justice's  office, 
where  some  n^tiations  were  had,  which 
plaintiff  claims  resulted  In  an  agreement  on 
the  part  of  defendant  to  pay  to  blm  |16  as 
his  share  of  the  damages  for  tbe  breafclng  of 
plahitUTB  window.  There  Is  a  dispute  as  to 
whether  such  an  agreement  ever  was  made. 
Plaintiff  later  toought  suit,  declarl^ig  and 
relying  upon  this  claimed  agreement  made  In 
settlement  of  this  wrong  charged  against  de- 
fendant as  an  account  stated  in  assumpsit, 
and  has  recovered  a  Judgment  in  this  ault, 
which  la  founded  entlrdy  npon  the  theory 
that  an  account  stated  was  had  between 
these  parties.  This  suit  was  Instituted  In 
the  court  of  the  Justice  before  whom  de- 
fendant was  brought  by  the  officer,  as  above 
mentioned.  The  case  was  tried  In  that  court 
before  a  Jury,  and  a  Judgment  was  rendered 
against  plaintiff.  Upon  appeal  to  the  cir- 
cuit court  the  case  resulted  as  above  stated. 

The  trial  Judge  accepted  the  theory  of  the 
plaintiff  that  tbe  only  question  to  be  deter- 
mined was  whether  In  fact  an  account  had 
been  stated  as  claimed  by  plaintiff.  De- 
fendant bos  assigned  errors  In  the  case,  of 
which,  as  we  view  it,  but  the  one  need  be 
considered  which  charges  the  court  was  In 
error  In  holding  that  the  facts  In  this  case 
show  that  this  transaction  could  be  consid- 
ered in'  law  aa  a  foundation  of  an  action  for 
an  account  stated  In  assumpsit.  Tbe  state- 
ment by  the  ap[>ellant  of  bis  position  Is  as 
follows:  "Tbe  conrt  was  In  error  In  holding 
that  an  unliquidated  claim  for  tort  Is  prova- 
ble as  an  account  stated,  upon  the  theory 
that  the  defendant  had  promised  to  settle 
tbe  tort  at  a  stipulated  sum." 

Definitions  of  an  "account  stated"  have 
been  given  by  text-writers  and  authorities 
of  wblch  the  following  may  be  accepted  as 
a  general  statement:  "In  general  terms, 
wliere  an  account  Is  rendered  by  one  person 
to  another,  lowing  a  balance  due  from  one 
to  the  other,  and  tbe  Indebtedness  thus  ex- 
pressed la  adEuowledged  to  be  due  by  tbe 


vuc  vj  Luv  vi>uei.,  uuJB  wiu  uuumuluus  uu  ac- 
count stated."  1  Cyc.  864.  This  doctrine 
was  founded  originally  upon  the  practice 
among  merchants.  This  definition  states  the 
doctrine  generally  as  It  was  originally  ac- 
cepted. It  has  been  somewhat  modified,  but 
the  rule  bas  been  retained  that  in  order  to 
constitute  an  account  stated  there  must  be 
some  prior  transaction,  which  may  Include 
but  a  single  Item  where  there  are  no  mutual 
dealings,  and  when  the  transaction  has  no 
relation  to  trade.  1  Cyc.  866.  This  suit  up- 
on an  account  stated  was  brought  to  recover 
upon  a  claimed  settlement  between  the  par- 
ties of  an  unliquidated  claim  fOr  damages 
arising  out  of  a  tort 

The  Supreme  Court  of  Oregon,  In  an  ex- 
cellent opinion  written  by  Mr.  Justice  Wol- 
rerton,  In  a  case  where  action  was  brought 
upon  an  account  stated  to  recover  fbr  an  un- 
liquidated claim  of  damages  for  breach  of  a 
contract.  In  discussing' this  question,  said: 
"Suppose  the  plaintiff  had  sent  to  defend- 
ants a  statement  in  writing  of  ^Is  claim 
against  them  for  $300  fbr  building  tbfe 
fence,  and  tbe  defoidants  bad  retained  it 
an  unreasonable  or  any  length  of  time  with- 
out objection,  would  a  promise  to  pay  such 
4  sum  arise  by  tnuillcaUon?  Undoubtedly 
not.  If  such  were  the  rule.  It  would  be  an 
easy  matter  for  any  claimant  to  convert  an 
action  for  unliqaldated  damages,  whether 
arising  from  contract  or  tort,  into  an  action 
upon  a  money  demand,  wherein  It  would 
not  be  permissible  to  inquire  into  tbe  orig- 
inal cause  of  action.  B5very  person  against 
whom  such  a  claim  la  made  would  be  com- 
pelled to  be  constantly  on  the  alert,  and 
make  due  and  timely  objection  in  or^r  to 
prevent  an  undue  advantage  being  taken  of 
him.  Tbe  doctrine  of  an  account  stated 
cannot  be  carried  to  this  extent  A  single 
item,  not  of  a  debt  due  and  owing,  but  of 
an  unliquidated  claim  of  damages  for  the 
breach  of  a  parol  or  simple  contract,  cannot 
form  the  basis  for  an  account  stated."  Tan 
Bebber  v.  Plunkett  26  Or.  562,  38  Pac.  707, 
27  Lu  R.  A.  811,  and  notes.  The  only  dis- 
tinction between  tbe  Oregon  case  above  cited 
and  the  Instant  case  is  that  the  former  grew 
out  of  a  settlement  of  unliquidated  damages 
arising  from  the  breach  of  a  contract,  and 
the  latter  from  a  claimed  settlement  of  un- 
liquidated damages  arising  from  a  tort 

Tbe  basis  of  an  account  stated  must  al- 
ways be  a  balance  or  amount  due  upm  a 
subsisting  indebtedness.  This  was  tbe  prin- 
ciple upon  which  the  action  upon  an  ac- 
count stated  was  founded.  Therefore  a  set- 
tlement of  an  unliquidated  claim  for  dam- 
ages arising  either  from  the  breach  of  a  con- 
tract or  from  a  tort  cannot  become  the  sub- 
ject of  an  account  stated. 

Our  attention  is  not  called  to  a  slngte  au- 


tlioritr  which  holds  to  the  contrary,  and  In 
a  thorough  search  we  have  been  unable  to 
find  one.  It  was  nnanimouBly  held  by  the 
Court  of  Exchequer,  In  an  opinion  written 
by  Lord  Ablnger,  O.  B.,  as  follows:  "Then 
as  to  the  account  stated:  I  have  often  ob- 
served that  there  Is  a  good  deal  of  confa* 
slon  In  the  books  on  questions  of  accounts 
stated — not  the  older  books,  but  the  modern 
ones;  they  lay  down  this,  that,  where  there 
is  a  promise  to  pay  a  sum  of  money  as  due 
from  A.  to  B.,  It  is  evidence  of  an  account 
stated,  which  means  this,  that  the  simple 
promise,  If  it  stand  unexplained  and  uncon- 
tradicted, Is  evidence  to  go  to  the  Jury  tiiat 
the  plaintiff  claims  that  sum  to  be  due,  and 
that  there  are  matters  of  account  between 
the  parties;  It  does  not  go  further  than 
that;  and  It  Is  only  when  you  come  to  look 
at  the  facts  on  which  the  promise  was  made 
that  yon  are  enabled  to  see  wbether  It  Is  an 
account  stated  or  not  Here  there  was  noth- 
ing due  from  the  defendant  to  the  plaintiffs 
at  all,  the  only  thing  in  respect  of  which 
they  had  a  claim  upon  him  wn»  upon  his 
promise,  and  they  might  have  had  an  action 
against  bim  for  not  performing  that  prom- 
lee,  because  no  doubt  it  was  made  upon  a 
good  and  snfficlent  consideration;  but  it 
was  not  In  the  nature  of  any  debt  due  from 
one  to  the  other  at  all."  Lubbock  v.  Tribe, 
3  M.  &  W.  600-613.  The  same  doctrine  was 
announced  earlier  In  Tucker  v.  Barrow,  7 
B.  A  G.  624  (14  E.  O.  U  it). 

In  cur  opinion,  upon  this  record,  it  may 
be  stated  as  a  matter  of  law  that  the  claim- 
ed settlement  relied  upon  by  plaintiff  was 
not  an  account  stated,  and  no  recovery  can 
be  had  in  this  action.  This  disposes  of  the 
case,  and  the  other  errors  assigned,  altbough 
apparently  meritorious,  require  no  consid- 
eration. 

The  judgment  is  reversed,  and  a  Judgment 
will  be  entered  In  this  court  in  favor  of  de- 
fendant and  appellant,  with  costs  of  both 
courts  to  be  taxed. 

BLAIR,  J.,  on  account  of  sickness,  took 
no  part  Jn  tUs  decision. 


APSET  et  al.  v.  DE  YOUNO  et  aL 

(Supreme  Court  of  Michigan.    Dec.  17,  1912.) 

Apfeai.  and  Ebbob  (S  870*)— Writ  of  Erbob 
— Keview  of  Interlocutoby  Obdeb. 

An  interlocutory  order  granting  a  right  to 
appeal  from  &n  order  of  the  probate  ceurt  ad- 
mitting to  probate  an  instrument  purporting  to 
be  a  last  will  and  testament  cannot  be  reviewed 
on  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3451,  3487-34tt9,  3491- 
3512;  Dec.  Dig.  |  STO.*] 

Error  to  Circait  Court,  Kent  County ;  Wil- 
lis B.  Perkins,  Judge. 
Petition   by   AlvJu   Apsey   and  another 


against  Jane  A.  De  Toung  and  others  for 
leave  to  appeal  from  an  order  of  the  probate 
court  admitting  a  will  to  probate.  An  order 
was  made  granting  the  right  to  appeal,  and 
respondents  bring  error.  Writ  of  error  dis- 
missed. 

Argued  before  MOOBE,  a  J.,  and  STEERE, 
HcALVAY.  BROOKE,  KUHN.  STONE,  OS- 
TRANDER,  and  BIRD,  JJ. 

J.  T.  Preston,  of  Grand  Rapids  (Ghas.  H 
Ward,  of  Grand  Rapids,  of  counsel),  for  ap- 
pellants. Grove  &  Davis,  of  Grand  Rapids 
for  ai^iellees. 

PER  CURIAM.  Petitioners  and  api>elle«s 
applied  to  the  circuit  court  for  leave  to  ap- 
peal from  an  order  of  the  probate  court  ad- 
mitting to  probate  an  Instrument  purporting 
to  be  the  last  will  and  testament  of  John 
Apsey.  An  order  was  made  requiring  appel- 
lants and  others  to  show  cause  wby  the 
prayer  of  petitioners  should  not  be  granted. 
Many  affidavits  were  filed  and  were  consid- 
ered by  the  court,  and  an  order  was  made 
granting  the  right  to  appeal.  Appellants 
sued  out  a  writ  of  error  to  review  tlils  or- 
der and  determination,  and  have  brought 
here  the  record  made  upon  the  said  applica- 
tion for  leave  to  appeal.  The  briefs  do  not 
discuss  the  practice  which  has  been  pursued, 
all  parties  appearing  to  be  willing,  if  nut 
desirous,  to  have  this  court  in  this  proceed- 
ing approve  or  disapprove  of  the  action  of 
the  trial  court  At  the  hearing  In  this  court 
It  was  suggested  to  the  attorney  for  appellee, 
who  alone  appeared  here,  whetber  appellants 
had  not  mistaken  their  remedy. 

Formerly  such  orders  were  reviewed  In 
mandamus  proceedings.  The  frequency  with 
which  the  writ  was  applied  for,  the  delays 
occasioned  by  such  reviews,  and  the  dlfflculty 
of  formulating  governing  rules  of  decision 
were  reasons  which  led  this  court  to  refuse 
to  grant,  as  It  formerly  had  done,  its  orders 
to  show  cause  in  cases  In  which  the  circuit 
court  had  permitted  the  delayed  appeal  to 
be  made  and  was  asserting  Jurisdiction  to 
hear  and  determine  the  Issues  Involved  in 
the  appealed  cause.  Cosgrove  v.  Wayne  Cir- 
cuit Judge.  144  Mich.  632,  108  X.  W.  301. 
In  the  opinion  filed  In  the  case  Just  cIte<L 
It  is  pointed  out  that,  if  a  party  -Is  con- 
tent to  stand  upon  the  objections  raised  to 
the  order  permitting  the  appeal,  he  may  do 
so,  and,  after  final  Judgment,  may  review 
the  ruling  on  error.  If  he  is  not  satisfied 
tbat  his  objections  are  sound,  he  will  prob- 
ably waive  them,  proceeding  to  a  trial  upon 
the  merits.  In  any  event,  final  determination 
of  the  cause  Is  expedited,  and  no  rights  am 
waived,  unless  voluntarily.  In  no  case  has 
this  court  reviewed  the  Interlocutory  pro- 
ceeding on  writ  of  error. 

The  writ  of  error  will  be  dismissed.  Un- 
der the  circumstances,  we  award  no  costs  to 
either  party. 
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PmOPLErS  SAVINGS  BANK  OF  SAGINAW 

T.  McKAT  et  al. 

(Supreme  Ooart  of  Michigan.   Dec.  17,  1812.) 

OoprtT  (I  228*)  — PLumne— DxmnxBs  — 
REomaiTEs. 

Under  Chancery  Rule  9,  requiring  the  set- 
ting oat  of  the  special  reasons  in  matters  of 
substance  in  a  general  demurrer,  as  well  as  mat- 
ters of  form  in  a  special  demurrer,  a  demurrer 
to  the  bill  of  complaint  in  a  suit  against  a  hus- 
band and  wife  to  foreclose  a  mortgage  executed 
by  the  wife  alone  to  secure  a  note  given  by  her 
alone,  interposed  by  the  husband,  and  siTinK 
as  special  reasons  that  the  action  is  triable  at 
law  and  is  an  attempt  to  deprive  him  of  con- 
stitutional rights,  is  properly  oTeimled. 

[Ed.  Note.— For  other  cases,  see  Bgni^,  Cent 
Die.  I  501 ;  Dee.  Dig.  |  228.*] 

Appeal  from  drcnlt  Court,  Saginaw  Coun- 
ty, in  Chancery;  Wllllain  G.  Gage,  Judge. 

Suit  by  tbe  People's  Sarlngs  Bank  of  Sag- 
inaw, Michigan,  against  Bmma  McKay  and 
another.  From  an  order  overruling  a  dranar- 
rer  to  the  bill  at  complaint  Interposed  by  de> 
fendant  John  A.  McKay,  he  appeals.  Af- 
firmed. 

Argued  before  MOOREl,  G.  J.,  and  STEEKE, 
McALVAT,  BROOKF;  KUHN,  STONE,  OS- 
TRANDER,  and  BIRD.  JJ. 

John  A.  McKay,  of  Saginaw,  to  pro.  per. 
Walter  J.  Lamsou,  of  Saginaw,  for  appellee. 

KUHN,  J.  In  this  cause,  the  bill  of  com- 
plaint was  filed  to  foreclose  a  mortgage  se- 
curing a  note  made  by  Emma  McKay.  John 
A.  McKay,  her  husband,  is  made  a  party 
defendant,  although  he  did  not  execute  ei- 
ther the  note  or  mortgage,  upon  the  theory 
that  the  mortgaged  premises  constitute  the 
homestead  of  the  defendants,  in  which  he 
may  hare  some  interest  or  which  he  may 
hare  the  right  to  redeem  from  the  operation 
of  the  mortgage.  Be  has  demurred  to  the 
bill  In  substance  and  form  as  follows:  "(1) 
That  the  bill  of  complaint  herein  does  not 
state  a  case  of  CQultable  jurisdiction.  (2) 
That  tbe  complainant  has  not  In  and  by  Its 
said  bill  of  complaint  made  or  stated  snch  a 
case  as  entitles  It  in  a  court  of  equity  to  any 
relief  for  or  against  this  defendant  or  either 
defendant  herein  touching  the  matters  or  any 
of  than  contained  in  said  bill.  (^)  That  un- 
der the  facts  alleged  and  set  forth  In  said 
t^l  of  complaint  the  complainant  Is  not  en- 
titled to  the  relief  prayed  for  or  to  any  re- 
lief whatever.  (4)  That  the  complainant's 
remedy  under  the  state  of  facts  s^  forth  In 
its  said  liUl  of  complaint  is  at  law.  (5)  That 
this  demurring  defendant  Is  entitled  to  a 
trial  of  the  focts  alleged  In  the  bill  of  com- 
lilalnt  her^  by  a  Jory  on  an  issue  framed 
according  to  the  regular  practice  of  tbe  court 
in  a  case  at  law.  (6)  That  tbe  isaues  raised 
by  the  bill  of  complaint  herein  are  as  to  tbUi 
demurring  defradant,  and  as  to  both  defend- 
ants, properly  triable  at  law.  (7)  That  the 
proceedings  herein  are  an  attempt  on  the 


part  of  the  complainant  to  deprive  this  de- 
murring defendant,  and  each  of  said  defend- 
ants, of  his  and  their  property  withou.t  due 
process  of  law,  and  are  contrary  and  obnox- 
ious to  both  the  Constitution  of  the  state  of 
Michigan  and  the  Constitution  of  the  United 
States,  particularly  the  fourteenth  amend- 
ment of  the  Constitution  of  tbe  United 
States." 

Chancery  Rule  0  requires  special  reasons 
in  matters  of  substance  In  a  general  demur- 
rer, as  well  as  matters  of  form  in  a  special 
demurrer,  to  be  set  out  The  only  special 
reasons  given  in  the  demurrer  are  that  the 
action  is  triable  at  law  and  is  an  attempt  to 
deprive  defendant  of  constitutional  rights, 
both  of  which  were  properly  ovwruled  by 
the  trial  court 

The  order  ov^ruUng  the  demurrer  is  tbore- 
fore  afhrmed,  with  costs  to  the  appellee. 


DAI/rON  MBRTZ. 
(Supreme  Oourt  of  Michigan.    Dec.  17,  1912.) 

1.  Pleading  (|  380»)— Evidkhcb— Vabiance. 

A  person  suing  to  have  an  assignment  of 
his  interest  in  a  land  contract  declared  a  mort- 
gage cannot,  within  the  rules  of  equity  relative 
to  consistency,  attack  the  validity  of  such  as- 
signment for  want  of  consideration. 

[Dd.  Note, — For  other  cases,  see  Pleading, 
Cent.  Dig.  fiS  1237,  123^1262;  Dec.  Dig.  | 
380."] 

2.  MOBTOAOEB     Ck  38*) — S}VIDnf0K     A8  TO 

Chabacteb  or  Instbuuxnt— Wkioht  and 

SomCIERCT. 

The  proof  should  be  clear  and  convincing 
before  an  instrument,  purporting  to  be  an  ab- 
solute conveyance,  can  be  declared  to  be  a  mere 
security. 

[Bd.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  SS  108-111 ;  Dec.  Dig.  g  38.*] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery ;  James  O.  Murfln,  Judge. 

Action  by  Robert  M.  Dalton  against  Wil- 
liam M.  Mertz.  Judgment  for  defendant,  and 
complainant  appeals.  Affirmed. 

Argued  b^ore  MOORE,  a  J.,  and  STEERS^ 
McALVAT,  BROOKE,  STONE,  OSTRAN- 
DER>  BIRD,  and  KUHN.  JJ. 

W.  G.  Fltzpatrick  and  M.  Hubert  O'Brien, 
both  of  Detroit,  for  appellant  Prank  N. 
Renand  and  Frazer,  Oriswold  ft  Slyfl^d,  all 
of  Detroit,  for  appellee. 

BIRD,  J.  The  purpose  of  complainant  in 
4»rlnglng  this  suit  was  to  hare  an  assignment 
of  a  land  contract  declared  a  mortgage.  The 
trial  court  refused  to  grant  him  relief,  and 
he  haa  appealed  to  this  conrt  for  similar  re- 
lief. 

Complainant  and  defendant  are  lawyers 
and  reside  In  the  dty  of  Detroit  S'or  sev- 
eral years  before  this  trouble  arose  they  0(s 
cnpled  the  same  office  and  did  business  unOec 
a  firm  name,  although  Hitsy  were  not  part- 
ners as  between  themselves.  Complainant 
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gave  some  of  Ills  attentton  to  baying  anfl  wOl- 
Ing  real  estate  and  In  Uw  forepart  of  tbe 
year  190T  there  was  placed  tIUi  him  fbr  sale 
a  tract  of  44  acree  of  land  In  GroBse  Pohite 
township^,  Hbe  sale  price  was  185,000  and  his 
commission  was  fixed  at  fl.OOO.  Both  com- 
plainant and  defendant  seemed  to  be  Impress- 
ed ynth  the  fatore  prospects  of  this  land, 
and  complainant  suggested  that  defendant 
purchase  It  Defendant  explained  to  him  that 
his  means  were  too  limited  to  engage  In  a 
deal  Involving  socb  a  large  amount,  and  that, 
if  he  should  so  engage  and  be  unable  to  car- 
ry it  Oirongh,  he  might  lose  what  little  he 
possessed.  It  was  then  proposed  and  agreed 
that  they  should  both  purchase  it  and  make 
It  a  Joint  venture^  Oharles  W.  Bestrlck,  the 
owner,  was  seen  by  complainant,  and  a  deal 
arranged  whereby  the  premises  were  sold  to 
c-omplalDant  on  a  land  contract,  dated  Sep- 
tember 24. 1907,  for  $34,000.  The  terms  were 
f 1,000  payable  when  the  contract  was  execut- 
ed, f9,000  In  60  days,  and  the  balance  In  sums 
of  not  less  than  $3,000  6acb  year.  The  first 
payment  was  promptly  made.  The  second 
payment  of  f9,000  was  not  paid  when  due  be- 
cause complainant  was  unable  to  pay  his 
share  of  it  After  some  delay,  he  arranged 
with  Bestrlck  to  accept  a  payment  of  f2,600 
with  some  accrued  Interest  in  lieu  of  the 
$9,000  payment.  Each  gave  his  check  for 
$1,262.60  to  cover  this  payment  Complain- 
ant's check  was  postdated.  When  It  became 
payhble  It  was  presented  at  the  bank,  and 
payment  was  refused  by  reason  of  "no 
funds."  The  dieck  was  renewed  but  was 
never  paid.  About  this  time  eomplalnantfs 
financial  matters  became  very  mach  involved, 
and  be  was  unable  to  meet  his  share  of  the 
payments.  Defendant  hesitated  to  meet  his 
share  of  Uiem  for  fear  he  would  lose  all. 
Matters  went  along  hi  this  way  until  Novem- 
ber 4,  1906,  when  Restnck  fbrfelted  the  con- 
tract for  the  nonpaymoit  of  upwards  of  $10,- 
000  of  prin^Ml  and  Interest  Ttme  days 
later,  on  November  7th,  complainant  execut- 
ed and  delivered  to  defendant  on  asslgnmoit 
of  all  his  interest  in  the  contract;  fiie  de> 
fendant  agreeing  tho^  to  assume  all  the 
obligations  of  complainant  Imposed  1^  the 
contract  Subseauentily  defendant  secured 
assistance,  and  on  November  9th  he  made  a 
new  arrangemoit  wltti  BeetrlA  whereby  he 
consented  to  the  assignment  and  arranged 
as  to  future  payments.  From  that  time  on 
ttna  defoidant  made  payments,  and  when  this 
salt  was  begun  In  August  1910,  he  had  paid 
thereoa  upwards  of  $13,000  besides  paying 
taxes.  Insurance,  and  for  improvonents. 

In  Jnn^  1910,  complainant  demanded  a 
reconv^anoe  of  a  one-half  interest  in  the 
contract  and  later  he  offered  to  reimburse 
defendant  for  one-half  of  the  payments  made 
thereon;  his  claim  t>elng  that  he  conveyed 
his  one-half  interest  In  the  contract  to  secure 
defendant  for  whatever  advances  he  might 
make  on  his  account  This  demand  was  re- 


fused, and  later  In  the  summer  this  suit  was 
commoioed  to  enforce  the  demand.  It  was 
Qie  claim  <tf  Uie  com^alnant  that  soon  aft- 
er the  execution  of  tbe  assignment,  his  bnsl- 
neas  KBaSn  become  badly  involved,  and  tiiat 
tn  consequence  thereof!  he  was  mwble  to 
meet  his  share  of  the  payments  as  thc^  fell 
doe,  and  that  defendant  in  consideration  of 
the  ass^ment  of  the  contract  agreed  to 
carry  the  deal  for  him,  as  he  had  in  the  first 
instance  carried  It  for  the  defendant  xmtil 
either  a  sale  was  made  of  the  premises  or 
his  financial  position  became  easier,  at  whlcti 
time  defendant  was  to  be  reimbursed  for  all 
advancements  made  on  his  account  Tbe  de 
fendant  denies  these  claims  and  insists  tliaC 
the  assignment  was  unconditional  and  ab- 
solutcL  He  asserts  that  after  the  forfeiture 
the  complainant  executed  and  delivered  to 
him  the  assignment  with  the  annoanc^nent 
that  be  was  through  with  the  deal ;  that  de- 
fendant must  take  care  of  himself  the  best 
he  could;  that  since  that  time  complainant 
has  s^ven  no  attention  to  the  property,  has 
paid  nothing  thereon,  and  has  had  no  posses- 
sion thereof ;  that  he  made  no  dalm  that  be 
had  any  interest  In  the  propertr  for  over 
two  years  after  the  assignment  was  givoi: 
and  defendant  charges  that  complainant 
would  have  made  no  claim  when  he  did  save 
for  the  fact  that  the  property  has  Increased 
In  value  very  rapidly  since  the  fall  of  1909. 

[1]  The  question  Is  raised  by  complainant 
that  the  assignment  Is  void  for  want  of  eon- 
sideratlon.  However  macb  of  merit  there 
may  be  In  this  contention,  the  complainant  is 
In  no  position  to  raise  It  as  he  has  brought 
the  histmment  Into  court  and  asked  for  a 
construction  thereon  beneficial  to  himself. 
To  rely  on  tbe  instrumait  as  a  mortgage,  and 
at  the  same  time  condemn  It  as  being  void,  is 
a  position  not  within  tbe  roles  of  eqnttable 
consistency. 

The  remaining  question,  an  Impwtant  «na 
Is  a  question  of  fttct  Involving  the  Toracft? 
of  the  parties.  The  conflict  la  very  tfharp  un 
the  essential  point  as  to  wh^ber  Oie  mSgB- 
ment  was  Intended  to  be  absolute  n  alnaily 
to  operate  as  a  secorUy. 

[I]  We  think  It  would  be  without  profit  to 
the  professlfu  to  dUKnaa  the  testimoiir  which 
makes  for  or  against  tbe  veracity  of  these 
parties.  We  have  given  the  recOTd  and  briefs 
close  attention  and  have  cmuldered  ttie  ease, 
keeping  in  mind  ttie  friendly  relatkma  of  the 
parties,  the  fact  ttat  none  M  tiieir  engage- 
ments reduced  to  writing  tike  posi- 
tion of  each,  the  reason  given  for  iMVt^g  the 
assignment  and  the  attitude  of  eadi  toward 
the  property  since  the  assignment  was  made: 
and,  while  we  are  still  In  doobt  as  to  which 
party  Is  right  in  his  contrition,  we  are  of 
the  opinion  that  the  complainant  has  failed 
to  dis<iiarge  tbe  burden  of  proof  which  rest- 
ed upon  him  In  making  out  his  case.  The 
proof  should  be  clear  and  convincing  before 
an  instrument  which  en  lt>  face  purports  te 
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xne  oecree  oi:  uie  truu  wurb  wu<  u«  u.- 
flrmed.  The  defendant  will  recorer  his  coats 
in  this  court 


liUSOOMBB  et  aL  T.  PETrSBSON  et  aL 
(Snpreme  Oonrfc  of  'MIcUsan.   Dee.  17,  1912.) 

DSEDS    (j  66*)— DEIITIBT— ACTB  CONSTITUT- 

xna. 

Whore  a  crantor,  intending  to  execute  a 
deed  to  a  grantee  reaerriuff  a  life  estate  and 
conveying  to  the  grantee  a  life  estate  with  re- 
mainder to  his  son,  executed,  to  correct  an  er- 
ror in  an  unrecorded  deed,  a  new  deed  to  carry 
oat  the  intention  and  delivered  the  deed  to  the 
grantee,  who  iramediately  delivered  it  to  a 
third  perstm  Use  delivery  to  the  grantee  on  the 
grantor's  death,  there  was  a  valid  delivery 
of  the  deed  sufficient  to  pass  a  present  estate 
to  the  grantee,  which  could  not  be  afterwards 
d^eated  through  any  change  of  mind  on  the 
part  <^  the  granted. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Pis.  H  117-128,  126;  D^/Dig.  |  66.*] 

Ostrander,  Stone,  and  Bird,  JJ.,  dissenting. 

Appeal  from  Olrcolt  Court,  Montcalm 
County,  In  Chancery;  Frank  D.  M.  Davis, 
Judge. 

Suit  by  John  B.  Luscombe  and  others 
against  Peter  Peterson  and  another.  From 
a  decree  for  complainants,  defendants  ap- 
peal. Affirmed. 

Argued  before  MOORE.  O.  J.,  and 
STEB&B,  McALVAX,  BBOOKB,  STONB, 
OSTRANDER,  and  BIRD,  JJ. 

I.  Il  Hubbell,  of  Beldtng,  and  F.  C.  MUler, 
of  Ionia,  for  appdlauta  R.  A.  Hawl^,  of 
Ionia,  for  ain^ellees. 

BROOKE,  J.  I  am  of  the  opinion  that  the 
learned  circuit  judge  reached  a  proper  con- 
clusion in  this  cause.  After  Lyman  W.  Lub- 
combe  learned  from  Wilson,  who  drew  the 
original  papers,  that  they  were  no  good,  he 
went  back  to  Wilson  with  the  complainant 
John  B.  Loscombe,  for  the  purpose  of  cor- 
recting the  error  he  had  been  told  was  made. 

He  testified:  "Q.  Before  you  made  the 
change  you  told  your  brother  John,  and  yon 
and  John  went  to  Wilson  together  didn't 
you?  A.  Yes;  be  said  it  was  no  good.  Q. 
Ton  fixed  It  up  so  it  was  good?  A.  I  suppos- 
ed so.  Q.  So  your  brother  would  have  It  aft- 
er yon  passed  away  while  he  and  his  wife 
lived  and  then  Robert  should  have  It?  A. 
Yes,  sir.  Q.  Ton  fixed  It  up  that  way?  A. 
Yea,  sir." 

Wilson,  the  scrivener,  testified  In  part  as 
follows:  "A.  He  wanted  to  deed  it  to  his 
brother,  John,  and  at  his  death  and  his 
wife's  death  he  wanted  his  son,  Robert 
John's  son  Robert,  to  have  It  as  long  as  he 
lived.  Then  he  wanted  Robert's  oldest  son 
to  lUTe  it  I  can't  say  as  I  remonber  any 


told  me  how  long  John  bad  lived  there,  I 
don't  remembtt.  I  made  out  a  deed  at  that 
time.  Q.  I  wish  you  would  describe  what 
was  in  the  Instrument  as  near  as  you  can 
remember.  A.  The  deed  was  filled  out  as 
Lyman  Loscombe  as  party  of  the  first  part 
to  John  B.  Luscombe  as  the  party  of  the 
second.  The  consideration,  If  I  remember 
right,  was  $1.  Then  the  description  of  the 
land  was  given,  and  then,  after  the  descrip- 
tion was  given,  it  f artier  stated  that  at  the 
time  of  John's  death  and  his  wife's  he  want- 
ed Robert  Luscombe  to  have  it  his  son, 
John's  son ;  and  at  the  time  of  his  death, 
Robert's  death,  he  wanted  Robert's  oldest 
son  to  have  it  After  I  drew  the  document  I 
read  it  to  him.  It  was  drawn  on  a  war- 
ranty deed  headed  'Long  Form,'  containing 
the  usual  covenants.  Q.  After  the  deed  vab 
drawn  and  read  to  him  what  was  done?  A. 
He  told  me  he  wanted  to  leave  It  with  ma 
Q.  Did  he  sign  it?  A.  Yes,  sir;  he  signed 
the  deed.  Q.  Will  you  state  as  to  whether 
it  was  witnessed  or  not?  A.  Yes;  signed, 
witnessed,  and  acknowledged.  I  don't  re- 
member who  the  witnesses  were.  There  were 
two  of  them.  I  was  a  notary,  and  took  the 
acknowledgment  Nothing  further  said  or 
done  about  it  any  further  than  Iia  told  me 
to  keep  it  He  wanted  to  leave  the  papers 
with  me.  *  *  *  Q.  When  lie  came  to 
your  office  in  1904,  as  yon  remember  It,  In 
relation  to  this  property,  do  you  know  how 
he  happened  to  come  there  at  that  time? 
A.  My  attention  was  called  on  the  street  or 
in  the  People's  Savings  Bank  over  here  by 
Mr.  Lambertson  to  an  article  in  the  North- 
western Review,  stating  that  a  deed  made  in' 
that  kind  of  a  manner  th^e  bad  to  be  a  trans- 
fer made.  Q.  Delivery  you  mean?  A.  Yes, 
sir;  delivery  of  the  deed  I  had  left  my 
papers  there  at  the  bank,  and  Mr.  Lambert 
sou  knew  they  were  there,  and  I  brought  up 
that  matter  about  him.  I  said  there  was  no 
delivery  made  there.  We  talked  the  matter 
OTer.  So  I  called  Lyman's  attention  to  It 
Q.  In  what  way?  A.  I  have  forgot  whether 
— I  think  I  spoke  to  him.  I  told  him  I  was 
Informed  there  had  to  be  a  delivery  made 
of  the  deed,  and  I  think  I  wrote  to  John, 
his  brother.  I  think  I  wrote  to  him,  and 
says  I,  'If  that  is  the  case,  we  had  better  fix 
things  up.'  So  he  and  John  came  into  the 
store  together,  to  the  best  of  my  remem- 
brance, and  I  told  him  that  this  deed  that 
he  drew  up  form^ly  looked  to  me  as  though 
It  was  entailing  the  property.  I  told  him, 
if  I  was  In  his  place,  I  would  change  It,  and 
have  only  one  name  mentioned  in  it  besides 
John's.  He  told  me  I  might  draw  up  anoth- 
er ona  So  I  drew  up  another  deed  of  the 
same  property,  and  with  just  Robert's  name 
mentioned  brides  John's.  Q.  How  was  that 
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deed  wwded  u  near  as  you  can  remember 
It?  A.  It  was  worded  like  the  flrst  on^ 
copied  from  the  first  one,  with  tbe  exception 
of  Bote's  oldest  aon.  Q.  ttat  was  left  out? 
A.  Tea,  sir.  Q.  Mow  waa  tbat  deed  vead  over 
to  I^man  Loecombe?  A.  To  the  best  of  my 
remembrance  it  w&&  Q.  When  he  came  there 
on  eacli  occasion  as  I  tmderstand  yon,  or  on 
the  first  occasion  when  he  came  there,  he 
told  yoD  he  wanted  a  deed  made  of  bla  pr(q>- 
erty?  A.  Yes.  sir.  Q.  To  JobnT  And  be 
stated  be  wanted  It  fixed  so  It  would  not 
hare  to  be  probated?  A.  Tea,  air.  Q.  Did 
he  say  anything  about  being  opposed  to  the 
probating  of  estates?  A.  Well,  be  grombled 
about  the  ezpoue  that  was  attached  to  It, 
and  he  said  as  a  role  the  lawyers  got  a  good 
share  of  It  He  wanted  his  fixed  so  there 
wouldn't  be  any  expense.  Q.  When  he  came 
there  the  second  time,  and  this  last  deed  was 
made,  the  deed  you  hare  Just  referred  to  was 
made,  did  he  say  anything  at  that  time 
aboat  fixing  it  so  it  wouldn't  bave  to  be  pro- 
bated? A.  I  dont  remember  of  it  now.  It 
was  read  orer  to  htm,  signed,  witnessed,  and 
acknowledged.  I  think  Alyin  Lloyd  and  Hai- 
ry FriedUj  witnessed  It  I  took  tbe  a&-^ 
knowledgment  as  a  notary  public, at  that" 
time.  Ibat  acknowledgment  was  citified  on 
tbe  instmmeat  Itself  In  the  usual  ft>nn  In 
Togue  In  tUs  state.  It  was  a  Umg  form  war^ 
ranty  deed.  Q.  Was  John  liusoombe  iwesent 
on  that  occasion  the  second  time?  A.  To  the 
best  of  my  remanbrance  be  was  sitting  down 
by  the  store.  I  couldn't  say  posltlTe.  I 
think  he  was.  The  first  time  he  wasn't  there. 
Q.  Tbe  second  time  he  was?  A  Yes,  c^; 
as  I  remember  It  Q.  Alter  tbe  deed  was 
drawn  and  fully  executed  exc^t  delirery, 
what  was  done  with  It?  A  The  three  of  us 
went  over  to  the  People's  Savings  Bank  and 
I  gave  I^an  the  deed.  He  passed  it  to 
John,  and  John  handed  It  to  me  and  I  took 
care  of  it  Q.  Lyman  Loscombe  delivered  it 
to  John  Loacombe?  A.  Yes,  sir.  Q.  And 
John  handed  It  to  you?  A  Yes,  sir.  Q. 
What  wtt'e  your  InstracUons  in  relation  to 
what  was  finally  to  be  done  with  that  deed? 
A  The  Instructions  were  tbe  same  as  the 
other,  that  I  was  to  ke^  the  deed  and  In 
case  of  his  death  I  was  to  pass  it  to  John. 
Q.  That  is  hand  It  to  John?  A  Yes,  sir.  Q. 
Now  at  tbe  time  of  the  delivery,  or  the  exe- 
cution of  this  deed,  or  either  of  them,  was 
there  anything  said  in  regard  to  recording 
the  deeds  by  Lyman  Loscombe?  A.  He  stat- 
ed he  didn't  want  It  recorded.  The  first  deed 
I  Inserted  the  words:  This  deed  not  to  be 
recorded  until  after  my  death.'  Q.  Was 
there  anything  said  about  It  at  the  time  of 
tbe  second  deed?  A  He  didn't  want  that 
recorded,  said  the  same.  Q.  What  was  the 
language  yon  Inserted?  A  This  deed  is  not 
to  be  recorded  until  after  the  death  of  Ly- 
man Luscombe.  Lyman  Loscombe  came  to 
me  again  In  the  winter  of  1911.  *  *  *  Q. 
At  the  time  of  making  the  second  deed  was 
there  anything  said  by  Lyman  In  respect  to 


his  wanting  to  retain  control  oC  tbe  deed  or 
property  during  Us  lUstlmeT  A.  No,  dr." 

I  tbink  it  Is  quite  dear  from  the  foregoing 
testimony  that  Liyman  W.  Loscombe  made 
and  intended  to  make  delivery  of  tbe  deed 
in  question,  and  that  1^  sndi  delivery  a  pres- 
ent estate  passed  to  the  grantees  named  in 
tbe  Instrument  which  could  not  afterwards 
be  defeated  through  any  change  of  mind  on 
the  part  of  the  grantor.  Dyer  t.  Skadan, 
128  Ulch.  S48,  87  N.  W.  2n,  02  Am.  8t  Bep. 
461;  Wilbur  t.  Grover.  140  Midi.  187,  108 
N.  W.  683;  Blackford  r.  Olmstead.  140  ICIch. 
583,  101  N.  W.  47;  Wlpfler  t.  Wlpfler,  153 
Mich.  18,  U6  N.  W/644,  16  X«  R.  A.  (N.  &) 
041,  and  eases  there  cited  and  reviewed. 

a%e  iudgmmt  should  be  afllrmed. 

MOOBB,  a  J.,  and  McALYAT  and 
STEERB,  JJ..  concurred  wltti  BROOKE;  J. 

OSllLANDBR,  J.  (dlssotttnid.  'Ota  SQhject 
of  tUs  controversy  Is  80  acres  of  land  In  tlie 
conn^  of  Montcalm  in  this  state  wUdi  was 
at  one  lime  owned  by  Lyman  EAscratbe; 
the  parties  complainant  and  the  parties  de- 
fendant eadi  riwiwrifig  tlUe  to  tlie  land 
throngb  tiie  said  Lyman  Loscombe.  Wlun 
the  bill  was  filed,  Lyman  Luscombe  was 
living  and  was  mads  a  party  dsCoidant  He 
has  since  died,  but  not  until  after  his  depoed- 
tion  had  beat  taken,  irtildi  appears  In  tbe 
record.  The  case  Involves  some  dtspoted 
facts,  ^iildi  ttke  circuit  Judge  deftarndned 
favorably  to  tbe  complainants,  and  hdd  Oat 
a  deed  made  by  Qie  said  I^man  Loscombe, 
conveying  the  inremlses  to  the  d^endants, 
should  be  delivered  up  to  be  cancded,  that 
t2ie  dtfendants  should  convey  to  the  com- 
plainants, and  tliat  a  certain  instnunent 
made  by  the  said  Lyman  Luscombe  in  his 
lifetime,  conveying  the  said  prmnlses  to  the 
complainants,  should  be  restored,  "and  that 
the  said  agreement  betwera  said  Layman 
Luscombe  and  John  6.  Luscombe  be  specifi- 
cally performed."  The  case  made  by  the 
bill  Is  that  Lyman  Luscombe,  an  unmarried 
man,  residing  at  some  distance  from  the 
land  In  question,  proposed  to  his  broths, 
the  complainant  John  B.  Luscombe,  in  ifarch, 
1678,  that  he  remove  his  family  and  belong- 
ings to  the  land  in  question,  saying  that 
if  he  would  do  so  and  would  work  and  op- 
erate the  farm,  improve  it  and  pay  the  tax- 
es, he  might  have  the  entire  proceeds  and 
profite  of  the  land;  that  pursuant  to  this 
request  the  said  John  B.  Luscombe  consent- 
ed to  and  did  remove  to  the  premises,  occu- 
pied and  tilled  the  land,  and  remained  In 
possession  imtil  the  spring  of  1804.  At  Cbat 
ame  the  dwelUng  house  had  become  dilaid- 
dated,  and  the  complainant  Jolm  B.  LosoonrtM 
consulted  with  Lyman,  suggesting  that  ic 
was  advisable  to  erect  a  new  dwelling  bouse 
upon  the  premises,  rec^vlng  the  r^ly  tliat 
he  should  go  on  and  erect  a  dwelling  house 
and  continue  to  live  In  it  and  upon  the 
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after  Ub  deatb.  and  that  he  would  fix  the 
title  In  Bnch  a  way  that  said  John  B.  shonld 
bave  the  same  after  bis  death,  wUhont  ex- 
actly stating  the  terms  of  the  arrangement, 
whatever  It  was.  Said  John  B.  assented, 
erected  a  large  and  more  commodious  d^cU- 
ing,  paid  the  entire  expense  thereof,  and 
built  other  buildings  and  Btmctures,  and  dur- 
ing all  the  time  down  to  the  filing  of  the 
bill  of  complaint,  which  was  in  March,  1911, 
continned  to  occupy,  crop,  and  Improve  the 
premises.  Said  John  B.  Lnscombe  received 
word,  so  he  charges,  in  March,  1906,  or  tbere- 
abonts,  that  a  deed  theretofore  made  by  Ly- 
man Luficombe,  conveying  the  land  to  him- 
self, was  invalid  and  void  because  it  had 
never  been  delivered.  He  informed  Lyman 
Luscombe  what  he  had  heard,  and  there- 
after, and  on  the  next  day,  the  complainant 
John  B.  and  the  said  lo^^ian  went  to  the 
city  of  Beldlng,  and  were  Informed  that  the 
former  deed  was  Invalid  for  the  reason  stat- 
ed; that  then  it  was  agreed  between  John 
B.  and  Lyman  that  a  deed  of  the  premises 
should  be  executed  and  delivered,  conveying 
to  Jolm  B,  and  his  wife,  Mlzabeth,  the  said 
premises  for  the  period  of  their  natural 
lives  with  the  remainder  to  complainant  Rob- 
ert Luscombe,  a  son  of  said  John  B.  and 
EJllzabeth;  that  such  a  deed  was  executed 
and  then  and  there  delivered  to  John  B. 
Luscombe,  who  handed  the  same  to  the 
st^vener,  "to  be  by  him  safely  kept  during 
the  life  of  said  defendant  Lyman  Luscombe^ 
and  thai  to  be  by  Um  lOaced  <m  record  in 
the  ofllce  of  the  resistw  of  deeds  of  said 
comity  by  Mmtcalm.**  later,  and  in  Febru- 
ary, 1911,  eomjdalnant  John  B.  was  told  by 
Peter  Peterson,  one  of  the  defendants,  to 
remove  f»m  the  premises  and  snrrMidar  pos- 
session of  the  same  to  him,  he  claiming  to 
be  the  onner  thereof  as  grantee  of  I^man 
Lnscombe.  Inquiry  made  by  complainant 
John  B.  discovered  the  fact  that  the  scrive- 
ner had  delivered  up  the  AeeA  made  In 
March,  1906,  to  the  said  Lyman  Luscombe. 
An  Injunction  la  asked  for,  restraining  Peter 
Peterson  from  entering  upon  the  premises 
and  disturbing  complainants  restraining  all 
defendants  from  concealing,  disposing  of,  or 
destroying  the  deed  of  conveyance  made  in 
March,  1906,  and  a  decree  restoring  said 
deed  in  case  It  had  been  lost  or  destroyed, 
and  "that  the  said  defendant  be  decreed 
spedflcally  to  perform  said  agreement  so 
made  by  said  Lyman  Luscombe  to  and  with 
yonr  orator,  John  B.  Luscombe,  in  the  spring 
of  A.  D.  1895,  as  hereinbefore  set  forth,  and 
to  convey  said  premises  to  your  orators  and 
yonr  oratrlx  in  dne  form  of  law  as  agreed 
by  and  between  said  John  B.  Lnscombe  and 
said  defendant  Lyman  Luscombe  at  the  time 
last  above  stated,  your  oratrlx  and  orators 


oUier  act  or  thing  that  may  seem  to  said 
court  to  be  equitable  in  the  premises."  Ly- 
man Luscombe  answered  the  bill,  and  denied 
the  material  allegattons  thereof,  averring 
that  John  B.  Lnscombe  came  to  him  in 
March,  1878,  or  at  about  that  time,  wanting 
to  know  what  kind  of  an  arrangement  he 
could  make  to  work  the  land  in  question, 
and  that  he  told  him  that  if  he  would  work 
the  farm  in  a  good  and  proper  manner.  Im- 
prove it,  keep  it  fenced,  pay  the  taxes,  do 
the  road  work,  he  could  have  what  he  made 
thereon  for  his  labor ;  that  thereupon  John 
B.  moved  upon  the  land,  raised  large  and 
valuable  crops,  and  made  a  good  deal  of 
money,  enough  to  keep  his  family,  and  in 
addition,  to  purchase  an  adjoining  farm; 
that  he  cut  down  and  sold  many  hundred 
dollars  worth  of  valuable  timber,  taking  the 
entire  proceeds,  had  been  able  to  travel  ex- 
tensively, but  for  several  years  had  not 
kept  up  the  fences,  and  had  allowed  the 
same  to  become  dilapidated.  Farther  an- 
sTierlng,  be  says  that  John  B.  came  to  him 
"a  few  years  ago"  and  requested  pOTmlssion 
to  build  the  house  now  standing  on  the 
premises,  that  he  gave  him  permission  to 
build  the  house,  but  denies  that  It  cost  the 
amount  stated  in  the  bill,  and  says  it  did 
not  cost  to  exceed  $1,000,  and  in  this  con- 
nection avers  that  the  rec^pts  of  the  farm 
at  a  fair  rental  value  prior  to  the  time 
when  the  house  was  erected  would  exceed 
the  value  of  all  improvements  placed  theretm 
before  or  after  that  tlm&  Concerning  the 
execution  of  the  conveyance,  he  denies  that 
he  erer  executed  any  at  a  time  when  com- 
plainant John  B.  was  present,  and  avers 
that  John  B.  was  not  informed  by  himself, 
and  did  not  know  of  hla  Intmtion  to  make 
any  couTeyance  or  conveyances  of  the  land 
in  question;  that  because  he  was  becoming 
old,  being  79  years  and  more  of  age,  he  de- 
sired to  make  a  testamentary  disposition  of 
his  property  and  considered  the  matter  for 
a  time,  when  he  went  to  a  justice  of  the 
peace  (the  same  one  referred  to  in  the  bill 
of  complaint),  and  consulted  him  with  re- 
spect to  making  a  will  or  disposition  of  hla 
property  to  take  effect  only  after  his  death ; 
that  the  scrivener  prepared  a  paper,  but 
whether  it  was  a  Xiill  or  contract  or  deed 
be  does  not  know,  except  that  be  never  un- 
derstood that  he  was  making  a  deed  and 
never  understood  that  the  paper  he  executed 
was  a  deed  and  had  no  knowledge  at  the 
time  of  filing  his  answer,  except  as  he  has 
since  been  advised,  that  the  paper  was  a 
deed;  says  that.  If  It  was  a  deed  which  con- 
veyed any  title  whatever,  It  was  contrary 
to  the  understanding  and  expectation  and 
wish  of  himself;  that  whatever  paper  was 
made  he  left  with  the  scrivener  with  the 
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understanding  tluit  he  ooold  dmnge  the  same 
or  destroy  It  If  he  should  choose  to  do  so 
at  say  Ume  thereafter ;  that  whatever  paper 
he  executed  provided  that  upon  his  deatli 
the  pranlses  should  gf>  to  John  B.  Lnacombe 
and  at  his  deatti  to  his  son  Bobwt,  but  tluit 
he  had  always  Imdsted  upmi  retalxdns  full 
contnd  of  the  propotr  daring  his  Ufetlme, 
witti  the  rltftt  to  make  oUier  or  dlffiereat 
dispositicnL  of  it  tn  this  connection  he  avers 
tliat  he  was  growing  feeble^  and  considered 
Oiat  he  ndght  require  the  property  for  his 
own  living  and  sapport  He  further  avers 
that  the  scrivener  did  state  to  him  later 
on  that  the  itaper  whldi  he  hod  previously 
made  was  void,  and  txAA  him  of  the  dedalon 
of  some  court  to  tliat  effect;  that  some  time 
thereafter  he  met  complainant  John  B.  In 
Belding,  and  together  they  wait  to  the  place 
of  business  of  the  justice  of  the  peace,  who 
again  Informed  him  that  It  would  he  necea> 
sary  to  make  other  or  ditf^ent  papers,  and 
In  a  talk  with,  said  Justice  was  told  by  him 
that  be  had  fixed  It  up,  but  defendant  did 
not  know,  and  did  not  know  at  the  time  of 
filing  his  ansner,  whether  he  made  a  new 
paper  or  fixed  over  the  old  ona  He  avers 
that,  wjiatever  the  Justice  of  the  peace  did, 
be,  Lyman,  never  understood  he  was  making, 
and  never  intended  to  make,  any  paper 
which  would  be  other  than  a  testamentary 
di^KMdtion  of  his  property  and  operate  as 
a  wllL  He  says  he  was  requested  by  the 
said  Justice  of  the  peace  and  by  complainant 
Bobort  Luscombe  to  make  a  deed  of  the 
premises,  v^ch  he  refused  to  do.  He  admits 
Qi9  occupancy  of  the  premises  by  complain- 
ant, but  says  that  they  are  there  as  his  tea- 
ants,  subject  to  be  removed  at  any  time.  He 
adndts  that  he  went  to  the  Justice  of  the 
peace  and  demanded  of  him  the  papas  made 
by  him,  and  says  that  the  Justice  Immediate- 
ly acceded  to  Us  request,  and  advised  him 
that  he  hod  a  perCsct  rl^t  to  destroy  them, 
and,  in  fact;  did  advise  him  to  dartnv  them, 
and  he  avtts  0iat  he  at  once  tore  tlie.  papers 
OP  and  dertroyed  them.  He^  ftirQier  an- 
Bwerln^  avers  that  he  Is  old  and  Inflrm, 
unable  to  liear  wltihont  tbe  aid  of  an  ear 
trumpet,  witSi  poor  eyeAgbt,  no  longw  able 
to  care  for  himself;  tluit  he  has  been  living 
for  some  years  with  one  Lester  Carpenter, 
who  married  a  nleee,  and  had  become  In- 
debted to  the  sold  Oarpoxter  for  medicine 
and  board  and  care,  and  had  to  have  money 
to  discharge  his  obligation;  and  that  In 
February,  1911,  after  destroying  the  papers 
originally  made  by  Mm,  he  sold  the  properly 
to  the  defendants  Peter  and  Lulu  Peterson, 
Lulu  being  his  niece  and  wife  of  Peter,  they 
paying  him  $1,000,  which  with  his  love  and 
afTectlon  for  his  said  niece  was  the  consid- 
eration for  the  conveyance.  The  fl,000  he 
turned  over  to  the  Carpenters  at  whose 
home  he  was  living  at  the  time  of  drawing 
his  answer,  and  who  wwe  lorovldlng  for  him. 


D^endants  Peter  and  Lulu  in  ttielr  answer 
assert  that  th^  are  good-faith  porchaaers 
of  the  premises,  for  whldi  ttiey  paid  9LfiO0, 
and  that  they  had  no  notice  or  knowledge  of 
any  zli^ts  on  the  part  of  John  B.  and  BUza- 
betii  lAiacombe  other  than  that  they  were 
tenants  of  I^man  Losoombe^  subject  to  re- 
moval at  any  time  wtsai  he,  the  said  Lyman, 
desired-  They  ask  toe  affirmative  reUet 

An  analysis  of  the  testimony  has  led  to 
conduslona  which  may  be  stated  without 
setting  out  the  testimony  at  larga  There 
was  never  any  agreement  between  John  B. 
and  Lyman  Luscombe  by  the  terms  of  which 
Lyman  agreed  to  convey  the  land,  or  any 
Interest  In  it,  to  John  B.  Nothins  was  evw 
done  by  Jolm  B.  with  respect  to  the  land  tai 
reliance  upon,  or  in  consideration  of  any 
promise  or  undertaking  of  Lyman  to  convey 
the  land  to  him  or  to  any  one  else.  Entrywas 
made  and  possession  retained  by  John  B.  by 
permission  of  l^man,  and  with  the  nndo- 
standlng  that  John  B.  should  have  the  use  of 
the  land.  But  no  term,  was  agreed  wtm  and 
no  interest  In  the  land  created  by  any  ^ree- 
ment  ot  the  parties.  John  B.  Luscombe  en- 
tered upon  the  land  In  1878.  In  1890  or 
1892.  according  to  his  testimony,  he  inquired 
of  Lyman  what  he  would  take  for  the  place. 
He  says  that  I^mon  replied:  "I  intend  it 
to  be  yours  any  way.  I  am  going  to  fix  it 
that  way  so  It  will  never  have  to  be  pro- 
bated." In  tills  there  Is  no  Indication  that 
John  B.  claimed  any  interest  In  the  land, 
or  that  Lyman  Intended  any  present  gift  to 
him.  In  1894  the  honse  erected  by  John  B. 
upon  the  land  was  In  such  condition  that 
he  desired  to  build  a  new  one.  He  consult 
ed  with  Lyman,  who  said,  according  to  the 
testimony  of  John  B.,  "Go  on  and  build  it," 
and  said  he  had  fixed  It  or  would  fix  It  so 
the  land  "would  be  mine."  John  B.  was 
asked  by  his  counsel,  "Would  you  have  gone 
on  and  buUt  the  house  unless  he  had  given 
you  that  assurance?"  and  was  answered, 
"I  don't  think  I  should."  The  house  was 
built,  but  we  find  no  evidence  of  an  agree- 
ment to  oonv^  the  land  whl<di  the  court 
could  enforce.  The  house  was  built  to  ac- 
commodate John  B.  and  his  family.  No  obli- 
gation to  buUd  It  was  asserted  or  was  im- 
plied Looking  again  to  the  testimony  of 
John  B.  Luscombe,  we  find  that  in  1898  Ly- 
man told  blm  that  he  had  fixed  the  papers 
so  it  would  be  all  right  and  would  not  have 
to  be  probated.  "He  had  fixed  the  paper  out 
for  me.  it  wouldn't  have  to  be  probated."  It 
was  not  until  1904  or  1906  that  Jolm  B.  was 
Informed  how  Lyman  had  "fixed  It"  Even 
th^  ho  gained  his  Information,  not  from  hj- 
mata,  but  from  the  officious  justice  of  the 
peace  and  scrivener  who  had  prepared  the 
instrument  John  B.  never  saw  the  instm* 
ment  and  knew  and  knows  nothing  of  Its 
terms,  except  from  hearsay.  Clearly  there 
was  no  oral  agreement  to  convey  the  land 
to  him,  and  no  gift  was  talked  about  ex«pt 
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teatlniony  and  that  oi  tne  Bcnrener.  Tne 
papers  were  destroyed.  Lyman  teetlfled  that 
be  went  to  a  Jnstice  of  the  peaces  who  had 
made  out  bis  penslcm  Toncfaers,  and  told 
him  what  sort  of  Instniment  be  desired 
drawn.  This  was  In  18M.  Hla  Inatrnctioiis 
were  to  prepare  on  Instnunent  which  would 
give  the  place  to  John  B.  after  he,  Lyman, 
was  done  with  it,  f or  Un  llf e  of  John  B. 
and  his  wife,  remainder  to  Bobot,  son  of 
John  B.  The  BCriTener  testlfled  that  the  old 
gentleman  wanted  the  Instrument  drawn  In 
SUA  manner  tbat  It  wovld  conTey  a  lUe  ee* 
tate  to  John  B.  and  his  wlf^  a  1126  estate  to 
Robert,  son  of  John  B.,  and  ranalnder  to 
Bobert^s  eldest  son.  He  teetlfles  tbat  be  so 
prepared  the  instniment  He  faiths  testifies 
tbat  I^man  wished  to  retain  the  property, 
80  that,  If  necessary,  he  conld  use  It  for  bis 
own  support;  that  be  pat  nothing  into  tfib 
Instrumrat  to  carry  oat  this  wish,  but  did 
write  therein  tbat  It  was  not  to  be  recorded 
nnUl  after  the  death  of  Lyman.  The  instru- 
ment was  left  with  the  scrlraMr.  No  one 
pretends  tbat  it  was  erw  delivered  to  John 
B.  The  Bcrivener  teetlfles  that  be  did  not 
beUere  tt  was  a  valid  instrument,  bnt,  so 
long  as  it  seemed  to  satisfy  Lyman,  he  said 
nothing  about  It,  understanding  himself  that 
he  was  bound  to  deliver  it  to  Lyman  upon 
Us  request  The  scrivener  bad  the  custody 
of  tbia  instrument  until  late  ia  1904  or  early 
in  1906.  Meantime  be  cratlnned  to  make  out 
tbe  quarterly  perston  vouctam  tor  Lyman. 
Nether  referred  to  tbe  instnunent  In  1904 
or  1906  lie  InfQrmed  I^man  that  ta  thought 
tbe  Instrument  was  not  valid.  He  took  it 
apon  himself  also  to  Infttrm  Jolm  B.  some- 
ttiing  about  the  instrument  and  the  necessity 
tor  a  new  <nie.  It  Is  somewhat  difficult  to 
gather  from  the  testimony  of  the  scrivenor 
tbe  reason  for  this  conns^  Probably  it  was 
because  he  bad  read  something  from  which 
be  conceived  tbat  manual  delivery  of  ttte 
Instrument  was  necessary  to  give  It  validity, 
alttiough  he  teetlfles  tbat  he  thought  the 
deed  was  Invalid  because  creating  a  perpetu- 
ity. Whatever  the  reason,  I^man  and  John 
B.  aKieared  In  the  scrivener's  store  and  of- 
fice^ end  a  new  instrument  was  prepared 
which  purported  to  create  a  life  estate  in 
tbe  land  for  John  B.  and  his  wife,  with  re- 
mainder to  Kobert,  son  of  John  B.  The  in- 
strument having  been  executed,  the  parties 
went  through  the  form,  according  to  Ly- 
man, of  having  L^an  pass  It  to  John  B., 
who  passed  It  back  to  Lyman,  who  delivered 
it  to  the  scrivener,  telling  him  to  keep  It  or 
them  "until  I  was  done  with  them."  The 
scrivener  testified  that  Lyman  passed  tbe 
paper  to  John  B.,  who  handed  It  to  the  scriv- 
ener. There  Is  much  in  the  testimony  of  the 
scrivener  tcmding  to  prove  that  Lyman  in- 
tnded.  and  that  tbe  scrivener  knew  he  In- 


to avoid  tbe  expense  and  uncertainty  or  pro- 
bating bis  eatatb  Clear  it  is  that  Lyman 
did  not  and  could  not  dictate  or  formulate 
the  meUiod  to  be  pursued  or  the  language  to 
be  employed  to  accomplish  bis  purpose,  in 
which  respects  he  relied  upon  the  scrivener. 
It  appears,  too,  tbat  at  tbe  request  of  John 
B.  and  Bobert  the  scrivoier  afterwards  ask- 
ed Lyman  to  make  a  deed,  stating  that  Bob- 
ert had  consulted  an  attorney  who  told  him 
that,  in  case  I^man  died,  the  persons  with 
whom  be  was  living  could  present  claims 
against  his  estate  which  would  have  to  be 
paid  out  of  this  prop^ty  if  bis  personal  e»- 
tate  was  InsufBdent  for  that  purpose.  Ly- 
man declined  to  make  any  otbw  papas.  Lat- 
er, in  lAll,  tbe  scrivener,  at  Lyman's  re- 
quest made  a  deed  of  tbe  property  to  de- 
fendants Peterson,  and  delivered  to  I^man 
tbe  two  Instruments  formeriy  executed,  and 
those  instruments  were  destroyed.  The  scriv- 
ener testlfled  that  he  understood  tbat  Ly- 
man had  the  right  to  demand,  receive,  and 
destroy  those  Instruments  at  any  tlm&  The 
Petersons  gave  I^man  a  valuaUe  considera- 
tion for  tbe  land  and  deed. 

Upon  the  whole  record-HUrect  reference 
has  been  made  to  but  a  small  portion  of  tbe 
testimony — we  feel  compelled  to  disagree 
with  the  learned  trial  judge,  and  to  find  that 
complainants  liave  not  made  out  by  a  pre- 
ponderance of  evidence  tliat  Lyman  Luscombe 
ever  Intended  to  part  with  ids  title  to  the 
land,  or  that  In  passing  tbe  deed  to  John  B. 
he  understood  or  believed  tliat  by  so  doing 
he  was  making  ^ective  a  present  transfer 
and  conveyance  of  property.  Uy  Brother 
BROOKE  has  set  out  consldwable  of  tbe 
testimony  and  reached  the  conclnsion  that 
Lyman  Luscombe,  when  the  last  deed  to  com- 
plainants was  made  and  the  performance  of 
a  delivery  gone  throng  with,  intended  to 
make  a  delivery  (tf  the  deed,  and  that  by  tbe 
delivery  a  present  estate  passed  to  the  gran- 
tees. No  opinion  should  be  formed — I  do 
not  say  tbat  his  baa  been  so  formed— from 
reading  portions  of  tbe  record.  It  must  all 
of  tt  be  read.  When  it  is  read,  it  win  be 
seen  that  tbe  old  g^itleman  bad  not  changed 
his  original  purpose  to  ken»  and  con^l  tbe 
land  so  long  as  he  lived.  Otherwise,  be 
would  have  executed  and  delivered  bis  deed. 
What  be  did  do  was  1^  direction  of  bis 
scrivener,  to  whom  be  had  once  fully  stated 
his  purpose.  BverytUng  tends  to  prove  that 
his  original  purpose  bad  not  changed.  His 
original  purpose  was  understood  by  the  scriv- 
ener. But  be  bad  been  advised  by  the  scrlv- 
ener  tbat  the  deed  first  made  was  Ineffectual 
to  accomplish  bis  purpose,  which  was  to  re- 
tain tbe  title  to  and  control  oyvx  the  land  so 
long  as  be  lived.  He  was  seeking,  by  wfk<"g 
the  second  conv^ancsk  to  make  effectual  a 


distinct  purpose,  namely,  to  retain  control 
of  his  property  and  title  thereto  while  he 
lived,  and  to  secure  a  partlcalar  devolution 
of  his  estate  after  his  death,  without  ez- 
p^Lse.  To  accomplish  this,  he  did  what  the 
scrivener  told  him  it  was  necessary  to  do. 
The  understanding  of  the  scrivener  of  the 
legal  effect  of  the  instruments  he  prepared 
Is  not  of  importance,  except  as  It  explains 
the  conduct,  declarations,  aud  intentions  of 
Lyman  Luscombe.  It  negatives  the  Idea 
that  Lyman  Luscombe  made  a  delivery  of 
the  deed  for  the  purpose  of  immediately 
passing  title.  It  clearly  indicates,  as  does 
the  later  refusal  of  Lyman  to  execute  an- 
other conveyance,  that  Lyman  Lnsocnnbe  did 
not  intend  to  deliver  the  deed. 

It  Is  not  a  case  in  which,  after  delivery 
of  a  deed,  the  grantor,  having  changed  his 
mind,  seeks  to  defeat  an  estate  be  has  cre- 
ated. Nor  do  the  facts  as  stated  herein 
bring  the  case  within  the  rule  of  Dawson  v. 
Hall,  2  Mich.  390;  Dyer  v.  Skadan.  128  Mich. 
348,  87  N.  W.  277,  92  Am.  St  Rep.  461;  and 
Wlpfler  V.  Wlpfler,  163  Mich.  18,  116  N.  W. 
544, 16  L.  R.  A.  (N.  S.)  941.  There  are  cases, 
and  those  just  cited  are  such,  where  the  act 
of  making  delivery  of  a  deed  by  the  grantor 
to  the  grantee  is  held  to  conclusively  estab- 
Ush  the  fact  of  intentional,  unconditional,  de- 
UtoT'  And  the  rule  of  these  cases  ought 
to  be  applied  whenern  It  ajHtean  that  a 
grantor  intended  to  d^ver  and  a  grantee 
Intended  to  accept  the  instrumoit  as  a  con- 
veyance,  without  further  act  on  the  part  of 
the  grantor.  Bnt,  as  has  beoi  pointed  out, 
In  the  case  at  bar  all  of  the  parttea  witness- 
ing the  delivery  imderBtood  that  no  such 
unequivocal  acts  of  delivery  and  acceptance 
were  taking  place.  Precisely  the  contrary. 
Suppose  that  one  Ignorant  of  the  law  was 
Instracted  by  one  supposed  by  Um  to  have 
proper  knowledge  that  to  carry  oat  bla  clear- 
ly expressed  and  understood  purpose  he  must 
do  an  act  wbldi  In  law,  if  Intentionally  done, 
completely  firnstrated  soeb  purpose;  would 
it  be  held  that  a  court  of  equl^  could  not 
give  nOlef  from  tbe  anwrent  ^Eecta  of  the 
fraud  thus  committed?  The  case  at  bar  is 
the  case  supposed,  althoui^  Uie  scrivener 
was  Innocoit  of  any  intention  to  defraud. 
Unmistakably,  the  testimony  points  to  a  de- 
sire and  Intmtion  on  the  part  of  Lyman  to 
retain  title  and  to  provide  by  some  means 
other  Uian  a  test  testimonial  for  the  devolu- 
tion of  tbe  estate  after  bis  death.  Unmis- 
takably the  act  of  dellvolng  tbe  deed  was 
done  under  the  belief  that  it  was  necessary 
to  tbe  accomplisbment  of  bis  purpose,  and 
did  not  native  and  fniatrate  that  purpose, 
and  all  parties  so  understood  it 

Holding  this  view,  we  determine  that  the 
decree  of  tbe  court  below  shall  be  reversed, 
and  a  decree  entered  in  this  court  dismissing 
the  bin  of  complaint,  with  costs  of  both 
courts  to  ai^llants.  Ajniellants  may  have  a 


decree  for  possession  of  the  premtees,  and  for 
an  accounting  as  prayed  for  in  ttaeeioqs-MIL 

STONE  and  BIRD,  JJ.,  coBCUZzed  witb 
OSTBAMDEB,  J. 


SQUIBBS  V.  MICHIOAN  BONDING  * 
SURBTr  00. 

(Supreme  Court  of  MIfhIgsn    Dee.  IT,  1A22.) 

1.  iHTOXicATiiTa  I4QV0BB  (|  87*)— SAz^rax 
Kexpbbs'  Bonos— raEnm  w  Substt's  Lia- 

BILITT. 

A  aoretj  on  a  saloon  keeper's  bend,  which 
was  given  pursuant  to  Comp.  Laws  1897,  { 
5398^  sped^ing  tbe  llabilitr  at  sach  sttretics. 
and  was  conditiwied  that  the  principal  wcnU 
pay  all  fines  imposed  and  all  damages  adjadsed 
to  any  one,  and  satisfy  all  Judgments  for  actaal 
or  exemplary  jadgments  against  him  in  viola- 
tion of  the  statute  nnder  which  the  bond  was 
given,  was  liable  to  a  minor  diild  of  a  parott 
Killed  from  an  accident  due  to  intoxieatioB  from 
liqnor  procured  from  the  prindpal,  ontfl  it  bad 

Eersonally  paid  out  the  fall  amount  called  for 
y  the  bond,  tboagb  payments  made  by  it  on 
other  judgments  in  favor  of  the  widow  imd  oth- 
er children,  taken  together  vrith  the  amoont 
paid  by  the  ^^rlncipal,  equaled  ttie  amotmt  of 
the  bond;  the  surety's  liablUty  not  being  less- 
ened by  paymrats  made  by  the  iviadpal. 

[Ed.  Note. — For  other  cases,  see  ZntoxicatiBg 
Liquors,  Cent  Dig.  g  90;  Deo.  EHg.  |  &7.*J 

2.  iNTOXICATinO  LiQUOBS  {{  88*)— AOKION  OH 

Salook  Ksepeb'b  Bond. 

In  a  suit  for  damages  reeoltiBg  from  a 
Uguor  dealer's  violation  of  law.  the  prmtipal  and 
surety  on  tbe  lienor  dealer's  bond  may  b«  pro- 
ceeded against  jointly  or  severally  in  a  stato- 
tory  action  of  trespass  on  the  case;  tbe  bond 
being  mere  securi^  for  tbe  paymaat  of  any 
judgment  obtained,  and  not  being  tbe  fiocuida- 
tion  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Intoiicating 
LTquors,  Cent  Dig.     91-96;  Dec.  Dig.  |  88. •] 

3.  Intos:icatino  LiqnoEs  (|  82*)  — I^qdoi 
Deai.eb'8  Bond— CoNarauonoK. 

A  saloon  keeper's  statutory  bond,  b^ng 
for  the  benefit  of  tbe  public  and  not  stricclj 
contractual  in  nature,  u  to  be  constmed  ac- 
cording to  the  purpose,  intent,  and  meaning  of 
the  statute  pursuant  to  which  it  is  given,  and 
not  according  to  tbe  strict  rules  applicable  to 
private  contacts  of  suretysl^ 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Gent  Dig.  |  85;  Dec.  Dig.  f  82.*] 

Error  to  Oircnlt  Court,  Tngham  County: 
Howard  Wlest,  Judge. 

Action  1^  Leroy  B.  Santres,  an  infant.  Iff 
Battle  U.  Squires,  his  next  friend,  against 
the  Michigan  Bonding  &  Sure^  Company. 
From  a  Judgment  for  defendant,  itelntiff 
brings  error.  Reversed  and  remanded,  with 
directions. 

Argued  before  MOORE,  a  J.,  and 
STEERE,  McALTAT,  BROOKE,  STONE. 
OSTRANDER,  BIRD,  and  KUHN,  JJ. 

William  M.  Smith,  of  St  Johns,  for  ap- 
pellant A.  r.  BunUnib  of  Detroit,  for  ap- 
pellee^ 

STBBBB,  J.  This  case  Involves  tbe  setve 
of  a  saloon  keeper's  bomS,  given  muler  aw- 
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ceased,  against  Louis  Miller,  a  saloon  keep- 
er engaged  in  tbe  sale  of  Intoxicating  liquors 
In  the  city  of  Lansing,  Mich.,  and  Us  sure- 
ty, tbe  Michigan  Bonding  &  Surety  Compa- 
ny, to  recover,  under  the  appropriate  stat- 
ute, damages  resulting  from  the  death  of 
said  Squires  on  March  S,  1909,  while  intoxi- 
cated by  liquor  obtained  at  said  Miller's 
place  of  business. 

Deceased  was  a  man  In  tbe  habit  of  get- 
ting intoxicated,  and  while  in  that  condition 
went  upon  the  track  of  the  Belt  Line  Rail- 
way in  said  city  and  was  killed  by  a  passing 
train.  In  three  previous  suits,  arising  out 
of  the  same  state  of  facts,  his  wife  and  two 
of  his  minor  children  recovered  and  collect- 
ed judgments  from  Millw  and  his  surety 
a(»regatlng  $3,000. 

Under  said  section  5386  tbe  common  coun- 
cil of  the  city  of  Lansing  had  determined 
and  fixed  the  bonds  of  persons  engaged  In 
the  sale  of  Intoxicating  liquors  In  said  mu- 
nicipality, covering  the  year  1909,  at  the 
sum  of  ¥3,000.  Miller  had  filed  his  bond, 
with  the  defendant  bonding  company  as  sure- 
ty, In  that  sum.  It  followed  the  form  set 
out  In  tile  statute  and  had  been  duly  ap- 
proved. 

Plaintiff,  Leroy  B.  Squires,  a  minor  son 
of  said  William  A.  Squires,  now  brings  thb 
suit  by  his  mother,  Hattie  M.  Sqnlres,  act- 
ing as  bis  next  friend,  under  section  5398, 
Comp.  Laws  of  1897,  whl^h  provides,  among 
other  things:  "Every  wife,  child,  parent, 
^ardlan,  husband  or  other  person,  who 
shall  be  injured  in  person  or  property,  or 
means  of  support  or  otherwise,  by  any  in- 
toxicated person  or  by  reason  of  the  Intoxi- 
cation of  any  person,  or  by  reason  of  the 
soling,  giving  or  furnishing  any  spirituous, 
Intoxicating,  fermented  or  malt  liquors,  to 
any  person,  shall  have  a  right  of  action  in 
his  or  her  own  name,  against  any  person  or 
persons  who  shall,  by  selling  or  Having  any 
Intoxicating  or  malt  liquor,  have  caused  or 
contributed  to  the  intoxication  of  such  per- 
son or  persons,  or  who  have  caused  or  con- 
tributed to  such  injury,  and  the  principal 
and  sureties  to  the  bond  hereinbefore  men- 
tioned shall  be  liable  severally  and  jointly 
wltb  the  person  or  persons  bo  selling,  giving 
or  furnishing,"  etc. 

Under  this  provision  It  has  been  held  that, 
where  the  Injuries  arising  from  an  Illegal 
sale  of  intoxicating  liquors  are  several,  there 
may  be  separate  actions  for  damages,  and 
recovery  in  one  will  not  bar  a  recovery  in 
another;  but  the  wife  and  minor  children 
of  a  husband  and  father  may  each  maintain 
an  Independent  action  for  damages  sustain- 
ed. Friend  v.  Dunks,  37  Mich.  26;  Rose- 
crants  v.  Shoemaker,  60  Mlcb.  4,  26  N.  W. 
794. 

The  de<daration  In  this  case  Is  properly 


sue.  The  defendant  surety  company  also 
pleaded  the  gmeral  issue,  and  further  gave 
notice  in  connection  therewith,  as  a  special 
ground  of  defense,  that  It  had  already  paid 
the  full  penalty  of  Miller's  bond  on  which 
it  was  surety  in  satisfaction  of  previous 
judgments,  amounting  to  $3,000,  whereby  its 
obligation  as  surety  upon  said  bond  had  been 
exhausted  and  fulfilled. 

Tbe  Issues  of  fact  Involved  in  this  contro- 
versy had  been  thoroughly  threshed  over  in 
the  previous  suits,  and  when  this  case  came 
on  for  trial  in  the  circuit  court  of  Ingham 
county  the  parties,  by  their  respective  attor- 
neys, simplified  matters,  so  far  as  possible, 
by  filing  a  stipulation  in  wliich  all  the  ma- 
terial facts  alleged  in  plaintiff's  declaration 
were  admitted,  and  defendants'  conceded  lia- 
bility to  the  plaintiff  was  fixed  at  the  sum 
of  $500  and  costs ;  the  court  being  authorized 
to  enter  a  judgment  In  favor  of  plaintiff  for 
that  amount,  unless  one  or  both  of  defend- 
ants was  relieved  from  that  liability  by  rea- 
son of  payment  of  the  full  sum  of  iSfiOQ, 
which  bad  been  made  to  other  plaintiffs  In 
other  suits  before  that  date,  as  follows: 

On  a  pr«Tloui  Jadsment  recovsred  April 
7,  UIO.  br  Hattl*  H.  SqQlrM  herself  tor  fU*a  60 

Oq  »  prevloue  Judgmant  raoov«r«d  Jnoe  4, 
ISU,  br  Hattie  H.  Bqulrai^  u  o«zt  friend 
tor  lilldred  B.  SqulrM,  a  talnor,  tor  the 
■am    of   14S0  00 

On  a  prevloua  Judsment  recovered  by  Hat- 
tie H.  Squires,  as  next  friend  tor  Arlow 
A.  Sqalres,  a  nUnor,  on  June  4,  UIO,  for    100  84 

Anresattng  «t,000  H 

— the  first  two  of  said  judgments  having 
been  rendered  upon  verdicts  by  juries,  and 
the  third  under  stipulation  that  plaintiff 
was  entitled  to  recover  said  amount 

The  stipulation  also  specified  that  of  the 
$3,000  so  before  paid  by  defendants  to  other 
plaintiffs  defendant  Miller,  tbe  saloon  keep- 
er, had  himself  furnished  $2,000  paid  by 
him  to  defendant  bonding  company  and  by 
it  to  said  plaintiffs;  It  being,  however,  pro- 
vided that  the  stipulation  should  not  be 
considered  as  an  adml^on,  either,  on  the 
part  of  the  plaintiff  or  defendant,  as  to  how 
much  of  said  judgments  was  paid  by  said 
Miller,  the  principal,  and  how  much  by  the 
Michigan  Bonding  &  Surety  Company,  de- 
fendant, but  that  as  between  MUler  and  the 
boDdli^  company  said  bonding  company  had 
paid  the  whole  of  said  amount,  having  be- 
fore paying  the  same  received  from  said 
MUler  property  of  an  agreed  value  of  $2,000. 
By  a  supplemental  stipulation  It  was  agreed 
as  follows:  "Paragraph  7.  Xt  is  further 
stipulated  and  agreed  by  and  among  all  the 
parties  hereto  that  the  property  heretofore 
turned  over  by  Louis  Miller  to  the  Michigan 
Bonding  &  Surety  Company  before  tbe  three 
Judgments  aggregating  $3,000  were  paid  con- 
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slated  of  certain  shares  of  the  Lansing  Brew- 
ing Company's  stock,  certain  shares  of  the 
Peerless  Motor  Oon^any's  stock,  and  cer- 
taln  real  estate,  which  was  of  the  value  of 
(2,000,  so  that  said  MUler  In  fact  paid  f2,000 
of  the  three  judgments  that  were  paid  and 
the  Michigan  Bonding  ft  Surety  Company 
paid  the  other  |1.000.  And  the  stipulation 
heretofore  signed  and  filed  herein  Is  supple- 
mented by  the  addition  of  this  paragraph, 
which  shall  bind  all  the  parties  hereto."  On 
these  stipulated  facts  the  case  was  argued 
and  submitted  to  the  trial  court  for  its  judg- 
ment 

That  court  held  the  bond  was  joint  and 
several,  and  If  the  saloon  keeper  paid  Judg- 
ments for  such  damages  to  the  amount  of 
$3,000,  being  the  penalty  of  the  bond,  the 
condition  of  said  bond  was  met  and  the  same 
was  satisfied;  that  It  therefore  became  im- 
material who  furnished  the  money  to  satisfy 
the  bond;  that  the  saloon  keeper  was  re- 
sponsible for  damages  found,  regardless  of 
the  amount  of  his  bond;  that  under  circuit 
court  rule  27  judgment  might  be  entered 
against  blm  and  the  other  defendant  be  re- 
leased ;  that,  the  bond  having  been  satisfied, 
the  defendant  bonding  company  was  not  lia- 
ble In  this  action.  Judgment  was  thereui>on 
entered  accordingly,  In  favor  of  said  defend- 
ant bonding  company,  of  no  cause  of  action, 
and  in  favor  of  said  plaintiff  against  said 
principal  defendant  MUler  for  $600,  the  stip- 
ulated amount  of  damages,  from  which  jndg- 
meat  the  acti<m  has  been  removed  by  plain- 
tiff to  this  oonrt  tar  nrlew  on  writ  ot  er- 
ror. 

[1]  Plaintifr,  by  appropriate  reqoests,  asked 
the  trial  court  to- bold,  as  conclusions  of  law 
under  the  stipulated  facts,  that  the  payment 
by  Miller  of  judgments  recovered  against  him 
and  his  surety  for  damages  resulting  from 
his  sales  of  intoxicating  liquor  in  violation 
of  law  does  not  satls^  the  bond  to  the 
amount  of  such  payment,  nor  in  any  way  re- 
lease the  surety  of  its  obligation,  which  can 
only  be  discharged  by  it  having  borne  the 
loss  and  paid  judgments  recovered  for  such 
damages  to  the  full  $3,000.  that  being  the 
amount  of  its  obligation  as  nominated  In  the 
bond ;  that,  Inasmuch  as  it  Is  admitted  "said 
MlUer  in  fact  paid  $2,000  of  the  three  judg- 
ments that  were  paid,  and  the  Michigan 
Bonding  &  Surety  Company  paid  the  other 
$1,000,"  the  bond  for  $3,000  yet  remained  in 
full  force  and  effect  to  the  amount  of  $2,000, 
and  judgment  should  also  be  entered  In  this 
case  against  the  surety  for  the  sOpnlated 
damages  of  $500,  with  costs. 

It  is  pointed  out  that  under  somewhat 
rimllar  statutes  in  other  states  authority  Is 
found  for  the  proposition  that.  Inasmuch  as 
a  liquor  dealer's  bond  Is  a  public  protection 
compreh^dlng  any  criminal  violation  of  the 
liquor  law  within  a  certain  stated  period  of 
time,  the  surety  Is  holden  fbr  all  damages 
arising  from  violations  of  said  law  at  any 
time  during  the  period  for  whldi  the  bond 


is  given;  that  successive  lines  may  be  Im- 
posed and  collected  In  criminal  prosecatlons. 
and  successive  reoov«riee  may  be  had  In  dis- 
tinct actions  by'  different  parties,  dnrins  1^ 
time  covered — the  amount  of  recovery  being 
limited,  however,  in  each  case  to  the  penalty 
stated  In  the  bond.  We  do  not  gather  from 
the  language  of  our  own  statute  that  soch 
was  the  legislative  Intent,  and  think  the  fol- 
lowing language,  in  Merrlnane  t.  MiUer,  1S7 
Mich.  279,  118  N.  W.  11,  25  I*.  R.  A.  (N.  8.) 
585,  is  of  general  application,  though  iised 
in  a  particular  case  where  plaintiff  bad  ob- 
tained a  judgment  exceeding  the  amoaut  of 
the  bond:  "It  is  urged  in  the  brief  of  pUln- 
tifl  that  the  poialty  of  the  bond  does  not 
limit  the  liabiUty,  but  that  the  sureties  on 
the  bond  are  liable  to  any  amount  by  virtae 
of  their  relation  to  the  principal  and  that 
the  liability  Is  not  limited  to  the  p^ialty  of 
the  bond.  We  cannot  assent  to  this  view. 
We  think  that  statute  fixing  the  liability  of 
the  sureties  must  be  read  In  connection  with 
the  provision  requiring  a  bond  and  flxfiDS  the 
penalty  tbereof.** 

l^e  fluestion  which  confronts  us  here  Is 
whether  the  surety's  Ilabllit7  la  released  or 
reduced  In  one  case  through  previous  pay- 
ment by  the  principal  of  damages  in  anotho' 
case.  In  this  case  a  sum  equal  to  the  pen- 
alty of  the  bond  had  been  previously  paid 
for  damages  resulting  from  MUlefs  viola- 
tion of  the  law.  He  had  paid  two-thirda  of 
that  amount  himself.  Had  he  paid  all  of  it, 
the  principle  involved  would  have  b«ea.  the 
same. 

Was  it  the  legislative  Intent  that  a  bond 
given  as  hostage  for  his  ot»ervance  of  tlie 
law  for  a  period  of  one  year  should  be  satis- 
fied and  discharged,  without  the  surety  ever 
being  required  to  pay  anything,  in  case  he  at 
any  time  personaUy  paid  damages  or  fines 
to  the  amount  of  the  bond?  Under  the  strict 
mles  of  suretyship  as  applied  to  commo^lal 
paper,  or  to  a  bond  given  to  a  private  pattr 
to  Indmnlfy  blm  in  a  private  matter,  it 
could  well  be  contended  tliat,  the  principal 
having  responded  to  the  amount  of  tbe  bond, 
the  surety  goes  free. 

This  is  not  a  bond  i^imarily  given  to  in- 
demnify a  private  party,  though  by  Its  terms 
private  parties  may  avail  themselves  of  its 
provisions.  It  ts  a  public  bond  given  to  the 
commonwealth  as  a  condition  precedent  to 
oigaglng  In  the  liquor  traffic,  a  business 
which,  as  a  matter  of  public  policy,  la  reg- 
ulated and  restricted  under  tbe  police  power 
of  the  state ;  violations  of  tbe  reatrlctiwa 
Imposed  being  made  criminal  offenses. 

Under  the  law  a  liquor  dealer's  responslbU- 
Ity  and  liability  are  not  confined  to  nor  lim- 
ited by  the  exact  terms  and  amoont  of  pea- 
alty  in  his  bond.  Throughout  the  year,  and 
as  often  as  he  repeats  them,  violations  of  the 
statute  lay  him  liable  to  criminal  proseco- 
tions,  which  involve  fine  or  Imprlaonmeat. 
or  both ;  and*  irrespective  of  the  limit  laid  in 
his  bondt  he  It  answerable  for  all  damages 
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oi  uie  Bwcuie.  ix  iie  la  luinucuiujr  auie  uu 
meet  all  such  llabtlltles,  the  bond  becomes 
of  no  practical  Importance.  As  a  wise  pre- 
caiitlon  and  reasonable  protection  to  the  pub- 
lic, the  Legislature  saw  fit  to  require  that 
an  approved  bond  be  filed  of  frMn  $3,000  to 
$6,000,  in  the  discretion  of  the  proper  mu- 
nicipal board.  It  Is  not  nnreasonable  to  pre- 
sume that  this  was  intended  to  be  in  addition 
to  the  dealer's  individual  financial  responal- 
bility,  and  as  a  farther  protection. 

Among  other  things,  the  principal,  by  the 
terms  of  the  bond,  promise  covmants,  and 
agrees  not  to  violate  the  law  regulating  the 
business  In  which  he  is  about  to  engage ;  that 
he  will  not  sell  to  minors,  Indians,  or  In- 
toxlca'ted  persons,  nor  to  any  person  in  the 
habit  of  getting  Intoxicated,  nor  to  certain 
persons  when  forbidden  in  writing  by  a  rel- 
ative or  official ;  and  that  he  will  pay  all 
fines  imposed  and  all  damages  adjudged  to 
any  one,  whoever  It  may  be,  Injured  In  per- 
son, property,  or  means  of  support,  or  other- 
wise, as  a  result  of  any  such  nnlavrful  acts. 
The  condition  of  the  bond,  in  which  his  sure- 
ty Joins  him,  is  that  he  "shall  wtU  and  truly 
keep  and  perform  all  and  singular  the  fore- 
going covenants  and  agreonents  and  shall 
pay  any  judgmmt  for  actual  or  exemplary 
damages  which  may  be  recovered  against 
him  in  any  court  of  competent  Jurisdiction 
and  all  flnei  for  violation  of  the  act  in 
question.  It  seems  clear  that  the  penalty 
stated  in  the  bond  Is  intended  as  the  limit 
of  the  surety's  liability,  not  the  principal's, 
nor  for  his  b^iefit,  except  as  It  otherwise 
might  be  more  difficult  for  him  to  obtain 
bondsmen.  Thb  surety,  by  the  terms  of  the 
bond,  Joins  the  principal  in  his  promises,  and 
with  him  covoiants  that  the  said  principal 
will  faithfully  observe  the  law  and  conduct 
his  business  In  compliance  with  Us  provi- 
sions, In  that  aqpect  of  the  undertaking 
standing  with  him  and  vouching  for  him,  as 
well  as  becoming  itecnnlarlly  answerable  for 
his  delinQuendes  during  the  time  and  to  the 
amount  for  which  the  bond  Is  given. 

[2]  In  a  suit  to  recover  damages  resulting 
from  the  liquor  deal^s  criminal  violation  of 
the  statute,  the  principal  and  surety  may  be 
proceeded  against  jointly  or  severally  in  a 
8tatiitoE7  action  of  trespass  on  tbe  case^  and 
Dot  by  a  strict  action  in  d^t  on  the  bond. 
The  bond  is  not  the  foundation  of  the  action, 
nor,  standing  alone,  evidence  of  liability.  It 
flgurea  as  security  to  enforce  payment  of  any 
Judgment  obtained  for  injuries  occasioned  by 
violations  of  the  statute.  Those  violations 
give  the  cause  of  action  and  are  the  basis 
of  recovery,  and  the  surety  becomes  respou- 
slble  tot  alt  of  tbem  up  to  the  limit  of  the 
penalty  stated. 

[t]  While»  under  the  law  of  suretjship^  a 
bond  1^  o  a  general  rnle^  recognized  to  be 


IB  HI  oe  Buicuy  construea  auu  not  extwaeu 
beyond  the  scope  of  the  obligation  according 
to  Its  express  terms,  stlU  a  statutory  bond  to 
tbe  public  given  for  tbe  observance  of  a 
law  authorizing  a  business  only  permitted 
\nxdet  specified  condltlnui  and  regulated  un- 
der the  police  power  of  the  state,  Is  not  in 
the  same  soise  strictly  contractual  In  its 
nature.  Its  characteristics  are  also,  and, 
perhaps,  to  a  greater  degree,  statutory.  It  is 
to  be  read  and  construed  and  enforced  in 
connection  with  and  according  to  the  statute 
pursuant  to  which  it  is  given,  and  should 
be  interpreted  according  to  the  purpose,  In- 
tent, and  meaning  of  the  l^lslatlve  enact- 
ment Broi^way  t.  Petted,  79  Hlch.  ^0, 
45  N.  W.  ei»  7  U  B.  A.  740;  Uerrlnane  v. 
Milltf,  npra. 

When,  in  ttiat  connectloii,  we  consider  the 
wrongs  sought  to  be  remedied,  tbe  reason  for 
and  v6Uey  of  the  law,  and  the  purpose  of 
the  bond,  read  in  tbe  l!|^t  <rt  that  stetnte 
under  wbidi  it  la  glren,  It  can  be  deduced 
with  reasonable  certainty  that  it  was  the 
leglslattTe  intent  l^t  the  penalty  named 
should  measure  the  surety's  Individual  lia- 
bility tor  any  breach  of  the  law  by  the  prin- 
cipal during  tha  year  tbe  bond  covers,  which 
liability  cotttlnoes  tbrou^unit  that  period, 
or  until  paid  by  the  surety,  in  case  of  default 
on  the  port  of  the  principal ;  tiiat  payment 
by  tbe  principal  In  settlemmt  of  fines  or 
claims  for  damages,  with  or  without  suit, 
where  tbe  surety  has  not  been  called  upon 
to  respond  and  has  stood  no  loss,  does  not 
operate  to  release  or  reduce  the  bond ;  that 
it  stands  during  the  year  fior  soccessive  re- 
coveries, in  Borate  actions,  until  Its  full 
amount  has  been  paid  by  the  surety. 

We  cannot  read  into  the  bond  and  statute, 
considered  together,  any  Intent  that  payment 
In  one  case  by  the  principal,  whose  liability 
Is  unlimited,  shall  operate  In  another  case 
to  release  the  sure^,  whose  liability  la  lim- 
ited ;  but  all  intendments  of  Qw  law  are  to 
the  contrary. 

While  the  law  is  not  concerned  with  the 
private  relations  hetwem  principal  and  sure- 
ty, or  the  motives  of  the  latter  in  assuming 
the  obligation,  it  can  be  said  in  passing  that 
this  construction  works  no  unreasonable  hard- 
ship and  Involves  no  deterring  uncertainties. 
The  surety  knows  exactly  what  his  limit  of 
liability  Is  and  the  risk  he  assumes.  He 
simply  obligates  himself  for  the  period  of 
one  year  to  pay  all  adjudicated  fines  and 
damages  which  the  liquor  dealer  fails  to  pay, 
up  to  the  amount  of  the  penalty  stated  in  the 
bond. 

The  Judgment  Is  reversed  and  the  case  re- 
manded to  the  trial  court,  with  directions  to 
ent»  Judgment  In  aocordanoe  with  the  fore- 
going conclusions. 


1066 


188  NOBTB WESTERN  BBFOBTBB 


(Mick 


PEOPUD  T.  MIRE  &t  aL 
(Snprem*  Gonrt  of  MlcUcan.  Dec.  17,  1912.) 

1.  CBnaNAz,  Law  (1 121S*)— Gbukl  and  Uh- 

USUAL  PUNISHUBNT. 

The  panisbmeot,  imprisonment  for  not  leu 
than  Ifi  years  nor  more  than  30  years,  prescrib- 
ed by  Pob.  Acts  1907.  No.  64,  for  one  wlio  with 
intent  to  commit  crime  breaks  and  enters  a 
building,  and  for  purpose  of  committing  any 
crime  iiaes  a  high  ezplosiTe,  ia  not  cruel  and 
uQusual. 

[Bd.  Note.— For  other  coses,  MS  Criminal 
I4W.  Cent  EHs.  H  8304-8800;  Dw.  Dig.  I 

2.  Statutkb  (I  US*)— TiTLc  and  SuBnoT. 

The  object  of  Fob.  Acta  1907,  No.  64,  pro- 
Tiding  that  one,  who,  with  intent  to  conunit 
■crime,  breaks  and  enters  a  balldlnK,  and  for 
porpoae  of  eoDunittlng  any  crime  nses  or  at- 
tempts to  nse  any  nigh  exploslTe,  shall  be 
■deemed  gnilty  of  borgluy  wttb  explosives,  and 
punished  by  imprisonment  for  not  less  than  15 
yeans  nor  more  than  30  years,  la  expressed  in 
Its  title,  "An  act  defining  the  crime  of  bur- 
glary with  explosiTes  and  providing  the  punish- 
ment thereof" 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  Ii  158-160;  Dec  Dig.  i  11&*] 

^  CoNSTirunoNAi.  Law  (|  250*)  —  Equai, 
Pboteotiok. 

Pub.  Acta  1907,  No.  64.  defining  burglary 
with  explosive^  and  prescribing  the  pnoiab- 
ment  therefor,  is  not  nnconstltutional,  as  plac- 
ing a  greater  burden  on  one  than  on  another, 
denying  eqoal  protection  to  ill,  and  inflicting 
on  one  greater  penalty  than  on  another,  be- 
cause of  there  being  several  kindred  acts,  pre- 
scribing less  severe  punishment,  which  include, 
to  a  greater  or  less  extent,  elements  of  the  of- 
fense created  by  the  act  of  1907,  so  that  a  vio- 
lation of  thft  latter  act  might  indode  a  vlola- 
-tion  of  one  of  the  other  acts,  wiUi  the  possi- 
bility of  one  offender.  In  the  discretion  of  the 
,proaecuting  attorney,  being  proseeoted  under 
the  later  act.  and  another  under  one  of  the 
oUier  acts. 

tEd.  Note.^For  other  cases,  see  Constttn- 
tional  Law,  Cant  Dig.  U  711-718;  Dea  IMg. 

{ 2eo.*j 

4.  BUBOLAKT  (I  2*)  —  STATCTBS  —  GoireTStTO- 

noH. 

Gomp.  Laws,  H  11645-11548^  defining, 
grading,  and  fixing  the  penalty  for  various 
forms  of  statutory  burglary,  none  of  them 
mentiODlng  the  use  of  explosives,  are  readily 
..distinguishable  from,  and  therefore  not  repug- 
nant to.  Pub.  Acts  1907,  No.  64,  defining  bur- 

Slary  with  explosives,  and  prescribing  the  pnn- 
ihment  therefor. 

[Ed.  Note.— For  other  cases,  sea  Burglary, 
-Cent.  Dig.  H  1-8;  Dec  Dig.  S  2.*I 

.6.  Statutes  ({  Siat*)— GonniKnonoir— Pabi 
Matkbia. 

When  acts  are  pari  Boateria,  though  enact- 
ed at  different  times,  and  not  renrring  to  each 
.  other,  th^  are  to  be  taken  and  construed  to- 
gether, as  explanatory  of  and  supplemental  to 
each  other,  and  sustained.  If  posaible,  to  pro- 
duce a  consistent  and  harmonioos  ^stenL 

[Ed.  Note.— For  other  eaaas,  see  Statutes, 
Cent  Dig.  U  802,  803;  Dec  I»g.  |  22S.*} 

6.  Statutbs  (1 1D9*)— Rbpbai*— Ihoohbistbht 

Statutes. 

If  the  earlier  act  (Comp.  Laws,  |  11506} 
as  to  bulk,  aafe,  tCad  vault  robbery  be  incon- 
slstent  with,  and  repugnant  to.  Pub.  Acte  1907, 
No.  64,  defining  borglaty  with  ezplo^ves,  and 
preseraiing  the  punishment  therefor,  as  cov- 
.  ering  identically  the  same  offense,  and  pre- 


scribing different  punishments,  the  earlier  stat- 
ute in  that  respect  Is  repealed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  228;  Dec  Dig.  |  160.*! 

Emir  to  Gbenlt  Oonrt;  Lenawee  Gonntj; 
John  Ll  O'Mentay,  Jndga 

Joe  Mire  and  others  warn  ocmvlcted,  and 
bring  omv.  Afflimed.   

Argued  beCoi«llOOia),a  J.»a&4STBEim 
UcAL'VAT,  BBOCWIk  STONBl  OSTBAN- 
DEB.  BIRD.  anA  KUHN.  JJ. 

Solon  T.  motz,  of  Toledo,  Ohio,  for  ■[^)el- 
lanta.  Earl  Q.  UlOieaer,  Pros.  Atty.,  of 
Adrian,  for  the  PeojAa. 

STEEKE,  J.  Tbls  case  comes  before  us 
on  a  declaration  In  error  lattndied  against 
the  record,  without  any  bill  of  eiceiUJons. 

Respondoit  was  charged  and  convicted  and 
sentenced  In  the  circuit  court  of  Lenawee 
county  under  Act  No.  64,  Pub.  Acta  of  1907. 
which.  Including  the  tltle^  1b,  In  fall,  as  fi»l- 
lows: 

"An  act  dfl*"*"g  the  crime  of  burglary  with 
exploslvea  and  providing  the  punishment 

"The  people  ot  the  Stats  «t  MS^ican  m- 

act, 

"Section  L  Any  person  who,  with  inteoX 
to  commit  crime,  breaks  and  enters  any  build- 
ing and  for  the  purpose  of  committing  any 
crime,  uses  or  attonpts  to  use  nltroglycerlDe. 
dynamite,  gunpowder,  or  any  other  high  ex- 
plosive, shall  be  denned  guilty  of  burglary 
with  exiriosiveB,  and  on  conviction  shall  be 
punished  by  Imprisonment  for  a  term  of  not 
less  than  15  years  nor  more  than  9&  years. 

"Approved  April  28.  1907.- 

From  the  record,  which  Indudes  the  tes- 
UoMwy  tsken  <ni  prellnilnuy  ff«ii'"'**^at1iHi. 
counsel  for  tbe  proseeutitm  makes  a  state- 
ment of  the  case  in  his  bilsf  which  counsel 
for  reoHmdent  accepts  as  ctwreet  and  adopts 
and  ratifies  so  far  as  the  facta  are  concerned, 
not  however,  admitting  any  of  the  condn- 
sions  of  law  therein  stated.  The  fhcts  con- 
tained in  audi  statement  helpful  to  an  un- 
derstanding of  the  case  are,  briedy,  as  fol- 
lows: On  the  night  of  December  22,  1910.  In 
the  village  of  Brltton,  Lenawee  county,  Mi<^ 
the  People's  Bank  was  bnAen  into  and  en- 
tered by  four  persons,  of  whom  respondent 
was  one,  who  blew  up  and  practically  de 
molished  a  large  safe  in  said  bank,  using 
therefor  five  charges  of  nitrt^ycerlne.  Th«ee 
four  persons  all  participated  and  co-operat- 
ed in  the  perpetration  of  this  offense.  Aft- 
er an  entrance  to  the  building  had  been 
made,  two  of  them  stood  guard  on  the  out- 
side armed  with  large  revolvers,  while  fbt 
other  two  proceeded  to  use  the  explosires  on 
the  safe  In  the  building.  When  officers  and 
citizens  of  the  village,  aroused  by  the  ex- 
plosions, appeared,  the  two  men  on  the  out- 
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eeekmg  to  apprenena  or  stop  tnem  in  toeir 
depredations  at  bay  for  over  half  an  hour, 
and  then  all  four  of  the  parties  thus  crim- 
inally engaged  withdrew  together  and  fled. 
Ther  ^nxe  panned  durlDg  the  nlfl^t  by  of- 
floen  and  othuo,  across  the  country,  over 
fields,  through  woods  and  thickets,  and  final- 
ly were  captured  a  distance  of  over  19  miles 
from  Brltton.  During  the  chase  they  were 
persistently  and  dosdy  followed  dlrecOy 
from  the  scene  of  the  crime  to  the  place 
of  their  apprehension.  When  arrested,  r&- 
spondent  was  heavily  armed  and  resisted  the 
officers.  He  was  complained  against,  tried 
by  a  Jury,  and  convicted  under  the  statute 
quoted,  and  on  January  12,  Idll,  sentenced 
by  the  court  to  the  Stete  House  of  Correc- 
tion, and  branch  of  the  State  Prison  in  the 
Vppvr  Peninsula  at  Sbrquette,  Mich.,  In 
cwnpUanoe  with  the  said  statute  and  tbe  ln< 
determinate  soitence  law.  for  a  term  of  not 
leas  than  16  years,  minimum  sentence,  and 
not  more  than  80  years,  maximum  statutory 
sent^ce;  20  years  being  recommended  by  the 
court  as  In  his  judgment  a  ivop^  "<nxim"m. 
The  oOiet  oflTenders  were  also  charged  with 
a  like  ofTense,  tried  by  jury,  convicted,  and 
eacb  sentenc^  accordingly  to  the  same  in- 
stitation.  AU  four  are  now  serving  their 
sentences. 

In  behalf  of  this  respondent  it  is  claimed 
that  his  conviction  and  sentence  were  with- 
out Jurisdiction  and  void,  and  he  should  be 
discharged  from  his  imprisonment,  without 
day,  because  the  statute  under  which  he  was 
prosecuted  and  sentenced  violates  the  Con- 
stitutions of  the  United  States  and  of  this 
state  in  the  furticulars  that  it  deprives  blm 
of  ■  his  liberty  without  due  process  of  law, 
does  not  give  him  equal  protection  under  the 
laws,  abridges  his  privileges  and  Immunities 
as  a  citizen  of  the  United  States,  imposes 
cruel  and  unusual  punishment,  and  the  provi- 
sions of  said  statute  are  not  expressed  in 
ite  (lUe. 

Certain  fundamental  principles,  from  which 
the  arguments  In  respondent's  behalf  are 
built  up,  are  well  stated  and  elaborated  in 
the  brief  of  his  counsel,  fortified  by  abun- 
dant authority.  Tbey  must  be  conceded  as 
soond  in  principle  and  by  precedent  Un- 
questionably if  the  statute,  under  which  re- 
apondent  was  prosecuted  and  which  defines 
the  offense  of  which  he  was  found  guilty 
and  prescribes  the  punishment  administered, 
is  nnconstltutlonal  and  void,  the  court  was 
without  Jurisdiction  to  act,  and  the  prisoner 
should  be  discharged.  If  this  statute  places 
a  greater  burden  upon  one  than  upon  an- 
other, and  does  not  give  equal  protection  to 
all  under  like  circumstances,  denying  to  one 
rights  which  are  accorded  to  others  and  in- 
flicting upon  one  Individual  a  more  severe 
p^ialty  than  is  Imposed  upon  another  In  like 


vom,  ana  it  loiiovra  tnat  the  accused  was 
deprived  of  his  llbert?  without  due  iffocess 
of  law. 

t1]  The  punishment  prescribed  in  the  act 
In  question  is  Imprlsonmept,  a  most  common 
and  usual  method  of  punishment  the  world 
over.  The  claim  that  it  is  cruel  and  unusual 
must  of  necessity  be  directed,  not  to  its  na- 
tursk  but  to  its  limits  of  time,  "not  less  than 
15  years  nor  more  than  80;"  That  class  of 
cruel  and  now  unosnal  punishments  at  one 
time  sanctioned  and  prevalent  under  the 
common  law  of  Bnglandt  such  as  burning  at 
the  stake,  drawing  and  quartering,  mutila- 
tion, starvation,  and  lesser  forms  of  physical 
torture,  to  whteh  the  constitutional  prohlbl- 
Oons  were  primarily  directed,  is  not  Involved 
here.  Approaching  the  dividing  line,  fiie  in- 
quiry as  to  what  does  in  any  particular  case 
constitnte  cruel  and  unusual  punishment  un- 
der the  ocmstitntlonal  provisions  turns,  not 
only  upon  the  facts,  circumstances,  and  kind 
of  punlshnunt  itself  but  upon  the  nature  of 
the  act  which  Is  to  be  punished. 

TbB  most  sffilous  part  of  the  crime  defined 
In  this  statute,  and  the  especial  depravity 
which  is  to  be  punished,  1b  manifestly  the  use 
of  high  explosives  in  a  building  as  an  agency 
to  facilitate  the  perpetration  of  a  felony,  a 
brandi  of  criminal  activity  regarded  with 
increasing  disfavor  since  the  time  of  Guy 
Fawkes  and  steadily  becoming  more  danger- 
ous, more  easily  resorted  to,  a  greater  men- 
ace to  organized  society  and  more  fear-ln- 
splrlng  with  the  development  In  kinds, 
strength,  facilities  In  handling  and  use  of 
those  deadly  agencies.  The  ease  with  which 
they  can  be  procured  and  applied  and  the 
common  knowledge  of  methods  obtained  from 
their  general  use  In  legitimate  lines  has  re- 
sulted in  an  alarming  increase  of  their  ap- 
plication to  unlawful  ends.  The  results  of 
their  criminal  use,  like  the  use  of  fire  In  ar- 
son and  the  scattering  of  poisons,  are  not  to 
be  foreseen,  and  are  often  far-reaching,  be- 
yond the  crime  intended.  As  the  intentional 
firing  of  a  hovel  may  result  In  the  uninten- 
tional burning  of  a  city,  so  the  intentional 
dynamiting  of  a  building  for  revenge  or  as 
a  warning  to  the  owner,  or  the  use  of  ex- 
plosives to  obtain  access  to  the  interior  of 
a  vault  or  safe  may  cause  the  unintentional 
destruction  of  many  lives.  The  vldousness 
of  the  crime  is  not  only  In  the  actual  or 
intended  result,  but  In  the  possible  and  un- 
known result  It  can  legitimately  be  Infer- 
red that  the  Legislature  enacted  this  new  law 
with  reference  to  the  growing  activities  in 
that  branch  of  criminal  endeavor.  "It  will 
be  conceded  that  the  Legislature  has  the  con- 
stitutional power  to  fix  the  minimum  as  well 
as  the  maximum  of  the  punishment  It  has 
also  the  exclusive  Jurisdiction  of  defining 
crime  and  prescrUilng  the  punishment  It 
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Is  BiinKMed  to  reptesent  the  MntbMDti  and 
wlahes  of  the  people"  People  t.  UoitIb,  80 
Mich.  641, 46  N.  W.  091,  8  Li  B.  A.  68S.  "The 
Leglalatnn  Is  ordlnarUy  the  )ndge  of  the 
expediency  of  creating  new  crimes  and  pr©- 
scribing  penalties,  whether  llitat  or  severe^ 
for  pr<ailUted  acts."  Oommonwealth  t. 
Murphy,  165  Mass.  66,  42  N.  EL  004.  80  L. 
B.  A.  734^  02  Am.  St  Bep^  486.  We  ar« 
Bot  pr^red  to  hold  that  the  pnnlshm^t 
prescribed  In  this  act  does  not  fit  the  crlm^ 
or  that  the  mlnlmnm  punishment,  which  Is 
the  test;  shonld  be  regarded  as  so  unusual 
and  cruel,  and  so  disproportionate  to  the  of- 
fense as  to  shock  the  moral  smse  of  the  pub* 
Uc. 

A  question  somewhat  analogous  to  this  was 
raised  in  Peoi^e  t.  Morris,  supra,  whicb  in- 
volved a  statute  prescribing  a  particularly 
severe  punlahmrat  for  horse  thieves,  who 
were  said  to  have  become  specially  active 
and  obnoxious  at  the  time  of  the  passage  of 
the  act  The  court  there  said:  "When  a 
statute  iB  challenged  as  In  conflict  with  the 
fundamental  law,  a  clear  and  substantial 
conflict  must  be  found  to  exist  to  justify  its 
condemnation.  •  *  *  It  is  argued  that 
under  this  law  a  prisoner  must  be  eentenced 
from  three  to  fifteen  years,  while  under  oth- 
er statutes,  for  the  larcmy  of  property  of  the 
same  value,  be  could  only  be  Imprisoned  for 
one  year.  This  Is  not  a  fair  or  legitimate 
test  Our  statutes,  and  so  probably  the  stat- 
utes of  all  the  states,  recognize  this  distinc- 
tion. Under  our  statutes,  larceny  from  the 
person,  larceny  from  a  dwelling  lukue^  or  at 
a  fire,  may  be  poniahed  by  Imprisonment  for 
five  years.  The  cashier  or  any  officer  or  serr- 
ant  of  a  bank,  who  takes  any  of  the  property 
Intrusted  to  his  core,  and  thereby  commits 
larc^,  may  be  Im^soned  for  tea  years. 
Any  officer,  clerk,  or  person  <Hnployed  In  tiw 
state  treasury  may.  for  larceny  therefrom, 
be  Imprisoned  for  fourteen  years.  So,  too, 
any  person  who  shall,  at  the  same  term  of 
court,  be  convicted  of  three  distinct  larcenies, 
may  be  Imprisoned  for  fifteen  years.  In  all 
these  cases  the  property  stolen  may  not  ex- 
ceed the  value  ot  a  dollar.  It  has  never  been 
contended  that  any  of  the  pnnlshm^its  im- 
posed by  these  statutes  were  cmti  or  un- 
usual." 

[2]  We  think  the  objection  that  the  law  Is 
unconstitutional  because  the  object  of  the  act 
Is  not  expressed  In  its  title  Is  not  tenabl& 
The  title  describes  the  act  as  "dining  the 
crime  of  burglary  with  explosives  and  pro- 
viding the  punishment  therefor."  The  one 
short  paragraph  constituting  the  body  of  the 
act  Is  devoted  exclusively  to  that  subject  and 
purpose.  That  the  statutory  burglary  there 
defined  varies  from  the  deflnltitm  of  common- 
law  bni^ry  and. Is  to  soma  extent  a  de- 
parture from  the  prlndides  whlcA  underlie 
the  ancient  law  on  that  subject  does  not  mili- 
tate against  the  act  As  already  observed, 
it  is  within  the  constitutional  power  of  the 
Legislature  to  create  and  define  the  elemente 


which  constitute  new  orlmes,  and  to  name 
them  as  it  sees  fit 

[t]  The  dalm  that  this  act  la  unonutUD- 
tlonal  because  it  places  a  greater  burden  on 
one  than  upon  anotfaw,  does  not  give  equal 
protection  to  all,  and  Inflicts  on  one  grea  to- 
penal  ty  than  on  another  is  based  upon  the 
fact  that  tliwe  are  sevefal  Undted  acta  in 
this  state,  prescribing  a  less  severe  ponWi- 
ment  wliidk  indude,  to  a  greater  tut  lem  ex- 
tott,  eiemento  of  the  offense  created  iir  the  i 
act  under  which  respm^leDt  was  cmvlcted.  ! 
Aa  a  c(HiseqnaKe,  it  la  said  the  Le^isiatare  i 
has  BO  arrangsd  these  laws  that  die  prose-  j 
euting  attorn^  may  at  win  ehoose  tJie  ods  j 
under  whidi  1m  will  proceed,  and  thus  dedde  I 
the  p«ialt7  to  be  Inflicted  mion  the  accosed, 
usurping  in  effect  the  power  of  the  court  to 
exercise  Us  discretion  In  pronouncing  sen- 
tence. The  prosecuting  attorney  has  beoi  de-  ; 
dared  by  this  court  to  be  a  aaasi  Jodidal  ' 
otOeer,  and  la  vested  with  certain  Ascretion- 
ary  powers  in  the  administration  of  the  crim- 
inal law.   As  was  pointed  out  in  People  v.  ! 
Morris,  sqni.  the  laws  of  this  state,  as  wA 
as  of  otlnr  states,  ^eaent  numenma  caass  ot 
similar  statutes  covering  allied  (Senses  and 
degrees  of  offense,  like  the  different  forms  of 
assajdt  and  of  larceny,  in  which  the  nature 
of  the  case  ml^t  raider  It  possible  for  the 
prosecutor  to  bring  any  one  of  aevoai  dif- 
ferent charges  against  the  accused.  So  long 
as  these  laws  are  not  repugnant,  they  are  not 
invalid  because  the  accused  could  have  vio- 
lated more  than  one  of  them  at  the  same 
time  in  a  certain  transaction. 

[4]  It  is  claimed,  however,  that  said  Act  64» 
under  whidi  respondent  was  convicted,  is  re- 
pugnant to  sections  11546-11B48,  and  particu- 
larly section  11606  of  the  Comp.  Laws  of 
Michigan;  the  latter  section  corertng  the 
Identical  offaise  of  which  respondent  vss 
convicted,  and  which  prescribes  a  much  light- 
er minimum  punishment  than  the  one  under 
which  he  was  charged.  Sections  11545-11548 
of  said  Comp.  Laws  define,  grade,  and  fix  the 
penal^  for  various  forma  of  statatoiy  bnr^ 
glary,  covering  breaking  and  entering,  enter- 
ing withoot  breaking.  In  the  nighttime  and  In 
the  daytime,  armed  and  unarmed,  with  and 
without  making  an  assault,  a  dwelling  house 
or  other  described  buildings,  occupied  and 
unoccupied,  eommltUng  or  atten^tlng  to  com- 
mit, under  the  various  conditions  enumerat- 
ed, dtfleffent  stated  crimes.  In  none  of  these 
sections  Is  any  mention  made  of  tlie  nse  of 
explosives.  Oliey  are  readU^  distlngnishable 
from,  and  not  repugnant  tO|  the  statute  ta 
question. 

[I,  •]  Section  11606,  oitltled  *'An  act  relat- 
ing to  the  punishment  ot  bank,  aafie  and 
vault  robbery,"  is  as- follows:  *%ectton  1  | 
The  people  of  the  state  of  MidUgan  enact, 
that  whoever,  with  the  Intent  to  commit  the 
crime  of  larceny,  or  any  fi^ony,  shall  confine, 
malm,  injure  or  wound,  or  shall  pat  In  fear 
any  person  tor  the  purpose  of  stealing  from 
any  building,  bank,  saf^  or  other  d^oaltorr 
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bank,  safe,  vault,  or  otber  depository  of  mon- 
ey, bonds,  or  other  valuables,  or  eliall  at- 
tempt to  break,  bum,  blow  up,  or  otherwise 
Injure  or  destroy  any  safe,  vault,  or  other 
depository  of  mon^,  bonds,  or  other  valu- 
ables In  any  building  or  place,  shall,  whether 
he  succeeds  or  falls  in  the  perpetration  of 
snch  larceny  or  felony,  be  punished  by  Im- 
prisonment In  the  state  prison  for  life  or 
any  term  of  years."  This  statute  was  en- 
acted lu  1877.  30  years  before  said  Act  64. 
If  yet  In  force  tn  all  Its  provisions.  It  would 
seem  clearly  applicable  to  tbe  facta  lu  this 
case,  and  the  prosecntiiig  attorney  could 
properly  have  charged  the  respondent  with 
a  vlolatloa  of  the  older  statute,  under  which 
his  minimum  sentence  might  be  but  two 
years.  Tbe  act,  however,  does  not  In  the 
portion  relating  to  the  use  of  explosives  spe- 
cifically make  the  breaking  and  entering  of 
a  building  with  intent  to  commit  crime  an 
Ingredient  of  tbe  offense,  nor  name  the  vari- 
ous high  explosives,  the  use  of  which  shall 
constitute  the  crime  of  "burglary  with  ex- 
plosives," as  does  said  Act  64.  Under  the 
older  law,  respondent  could  be  convicted 
without  proof  that  he  broke  and  entered  a 
building  with  Intent  to  commit  crime,  If  it 
were  shown  he  at  any  time  or  anywhere  at- 
tempted to  break,  bum,  blow  up,  eta,  for  tbe 
criminal  purposes  charged,  wbile  under  the 
latter  law  he  could  not. 

When  acts  are  pari  materia,  though  enact- 
ed at  different  times  and  not  referring  to 
each  other,  they  are  to  be  taken  and  con- 
strued together,  as  explanatory  of  and  sup- 
plemental to  each  other,  and  sustained,  if 
possible,  In  order  to  effectually  carry  out  the 
legislative  Intent  and  produce  a  consistent 
and  harmonious  system.  In  the  disposition 
of  this  case,  it  is  not  necessary  to  deter- 
mine whether  or  not  snch  a  result  can  be 
reacbefl  her^  and  both  statutes  sustained. 
Conceding  that  said  section  11606,  passed  In 
1877,  is  Inconsistent  with,  and  repugnant  to, 
said  Act  64,  passed  in  1907,  and  applying 
the  mle  of  constmetion  which  obtains  in 
such  cases,  the  later  law  prevails,  and  the 
earlier  falls.  "It  Is  a  principle  of  universal 
application  In  the  construction  of  statutes 
tbat.  If  two  legislative  provisions  are  found 
to  be  inconslBtent,  the  court  lu  construing 
them  will  give  effect  to  the  later  expression 
of  legislative  will.  Therefore,  If  two  stat- 
utes make  Inconsistent  provisions  for  the 
punisbment  of  tbe  same  act,  the  later  re- 
peals tbe  earlier.  *  *  *  In  the  absence 
of  an  express  repealing  clause,  a  subsequent 
statute  repeals  a  former  one  only  so  far  as 
the  two  are  inconsistent"  McLean  on  Crim- 
inal Law,  U  91,  92.  This  Is  an  old  and  long 
establlsbed  doctrine  In  the  early  case  of 
Bex       Oator,  4  Bmr.  p.  JtOSQf  it  appeared 


onment  of  8  months  for  the  first  offense,  and 
for  a  second  offense  a  fine  In  the  discretion 
of  the  court,  and  Imprisonment  for  12 
months.  The  later  statute,  defining  the 
same  offense.  Imposed  a  forfeiture  of  £500 
and  Imprisonment  for  12  montlis  for  the 
first  offense,  and  for  the  second  a  forfeiture 
of  £1,000  and  Imprisonment  for  2  years.  It 
was  held  that  the  second  statute  repealed 
the  first,  the  court  saying:  "By  the  latter 
act,  there  la  no  discretion  left  In  the  court 
Tbe  pnulahment  directed  In  It  Is  per^p- 
tory."  It  has  also  been  held  where  two 
acta  of  different  dates,  covering  the  same 
offense,  are  found  upon  the  statute  books, 
that  when  the  Legislature  Imposed  in  the 
second  act  a  different  punishment  for  the 
oflOiBe^  whether  it  be  smaller  or  larger  than 
the  former  one,  the  former  is  repealed  by 
implication.  Nlcbola  v.  Squlie.  5  Pld^. 
(Mass.)  168.  This  subject  has  been  reviewed 
and  nmneroos  authoritlea  dted  in  Common- 
wealtb  T.  DmvlB.  77  Maas.  (11  Ony)  48, 
wherein  a  Conner  statute  deltailng  and  pro- 
viding tbe  punishment  for  maintenance  ct  a 
disorderly  house  was  held  to  have  oeen  re- 
pealed by  a  BubaequMit  statute  njmn  the 
same  subject  prescribing  more  severe  penal- 
ties. 

In  the  case  at  bar  If,  as  claimed  by  re-' 
spondent  the  two  statutes  under  consider- 
ation cover  Iduillcally  the  same  offense,  pro- 
vldixtf  a  different  and  greater  punishment  In 
the  later,  tbe  earll^^  la  repealed,  and  there- 
fore said  Act  ei  of  the  session  laws  of  1907, 
under  which  respondent  was  convicted  and 
sentenced,  stands  alone^  as  the  only  law  In 
this  state  under  vtblcU  be  oonld  be  pTDseeu^ 
ed  for  sncb  offensew 

For  these  reasons,  we  are  constrained  to 
hold  that  said  act  la  con8tltatl(mal  and  val- 
id, that  the  court  pronoundng  sentence  was 
not  without  JuHadictfon,  and  tbe  Judgment 
must  stand  afiSrmed. 


MOLBT  V.  MURRAY. 

(Supreme  Court  of  Michigan.    Dec  17,  1912.) 

1.  WiTNKSSES  (5  168*)— COMPXTEWCT— TnAHS- 
ACTIONS  WITH  DeCEASKD  FSBaONS. 

Under  Comp.  Laws  1807,  1  10212.  as 
amended  by  Pub.  Acts  1903,  No.  SO.  providiiig 
that,  when  a  suit  Is  prosecuted  by  the  heirs, 
assigns,  devisees,  legatees,  or  personal  repre- 
sentativeB  of  a  decedent,  the  opposite  party 
may  not  testi&  to  matters  which  must  have 
been  equally  within  the  knowledge  of  decedent 
the  maker  of  a  note,  when  sued  by  a  trans- 
feree of  an  assignee  of  the  administrator  of 
tbe  deceased  payee,  may  not  testify  to  matters 
eqnal^  trithln  the  knowledge  of  the  deceased 
payee. 

[Ed.  Note.— For  other  cases,  see  "WltnesseB, 
Cent  Dig.  I  702;  Dee.  Dig.  1  166.*] 
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2.  Biixa  AND  Notes  (|  608*)— Owitsbshif— 

ShriDBirOB— SUFFICIENCT. 

Evidence  *eW  to  BOpport  a  findinc  that  one 
Bitinf  on  a  note  as  transferee  tbereoi  was  tbe 
owner  thereof. 

[Ed.  Note.— For  other  cases,  see  BiHs  and 
Notes,  Cent  Dif.  H  mS-llSZ',  Dec.  lAg.  % 
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Appeal  from  Circuit  Court,  Hillsdale  Coun- 
ty: Ouy  M.  Chester,  Judge. 

Action  by  George  8.  Molby  against  Abner 
Murray.  There  was  a  Judgment  for  plain- 
tllF,  and  defwdant  appeals.  Affirmed. 

Argued  before  MOORE,  C  3^  and 
STEEOUV  UcALYAY,  BBOOKB^  KUHN, 
8T0N1DI  and  OSTBANDEOt,  JJ. 

<X  A.  Shepard  and  B.  A  Sbeldon,  both  of 
EHlladale^  for  appellant  Fdv^  &  Cbase,  of 
Hllladale  (T.  A.  Lyon,  of  Hillsdale^  of  oonn- 
Bd),  for  app6Ue& 

KUHN,  J.  The  defendant  la  sued  In  as- 
sampdt  aa  the  maker  of  the  fbllowing  note : 
"Reading,  Michigan,  Oct  2,  1800.  9100.00. 
Sixty  days  after  date,  for  value  rec^ved,  I 
promise  to  pay  to  the  order  of  Byron  Beiry, 
one  hundred  dollars,  at  the  State  Bank  of 
Reading,  witi  interest  at  the  rate  of  six 
per  c^t  per  annum,  interest  payable  an- 
nually from  date,  until  paid.  Abner  Mur- 
ray." IndorsHoents  are  as  follows:  "Oct 
2-01  interest  paid  in  full,  <6.  Nov.  12tb-04 
by  team,  $2JS0.  Pay  to  tiie  order  of  Phebe 
El  Berry,  ESvin  P.  Starr,  Admr.  Estate  of 
Byron  Berry,  without  recourse.  F&y  to  Geo. 
S.  Molby  or  order.   Phebe  EL  Berry." 

[1]  1.  The  main  question  Involved  in  this 
appeal  is  whether  the  trial  court  erred  in 
refusing  to  permit  the  defendant  Murray  to 
testify  to  ma  iter  a  equally  within  the  knowl- 
edge of  Byron  Berry,  deceased,  the  payee  of 
the  note^  The  testimony  was  excluded  by 
authority  of  section  10212  of  the  Complied 
lAwa  of  1887,  as  ammded  by  Act  No.  30  of 
the  Public  Acts  of  1008,  wliich  provides,  In 
part,  as  follows:  "When  a  suit  Is  prose- 
cuted or  defended  by  the  htirs,  assigns,  dev- 
isees, legatees  or  personal  representatives 
of  the  deceased  person,  the  opposite  party,  if 
examined  as  a  witness  in  his  ovrn  btiialf, 
ahall  not  be  admitted  to  testify  at  aU  to 
mattm  wbldi.  If  trne^  most  have  been 
equally  within  the  knowledge  of  such  de- 
ceased parson.**  CX>nn8d  for  defendant  urge 
that  the  nord  "aaalgns,"  as  used  in  this 
statute,  can  Indade  only  a  person  to  whom 
the  proper^  or  rlj^t  is  tranafierred  by  a  de- 
ceased person  In  his  lifetime^  and  dte  in 
Buroort  of  tlila  proposition  the  case  of  Bip- 
ley  T.  .Sellgman,  88  Mich.  1T7,  SO  N.  W.  143. 
TUm  question  was  not  involved  In  this  case 
because  the  assignment  waa  made  by  the 
deceased  in  his  lifetime^  and  the  court  held 
that  such  an  assignee  would  come  within 
the  meaning  ot  the  statute.  The  following 
language  Is  also  need :  "The  statute  is  broad 


raough  to  cover  successive  transfers,  or 
where  the  controversy  depends  on  the  acts 
or  dealings  with  the  property  of  the  deceased 
in  his  lifetime;  and  any  one  who  is  called 
upon  to  prosecute  or  defrad  such  interest 
which  ta  affected  by  the  act  or  agreemait  of 
the  deceased  party  through  whom  he  claims 
may  invoke  the  protection  of  the  statute  to 
shield  hlB  interest  from  the  testimony  of 
Uie  opposite  party  to  matters  which,  if  true, 
were  equally  within  the  knowledge  of  the 
deceased  person  throu^  whom  be  daima." 
In  the  case  of  Olln  v.  Hoklersott,  120  Bttcb. 
164,  78  N.  W.  180,  Chief  Justice  Giant  aald : 
"Defradant  was  asked  to  testify  to  a  con- 
versation between  him  and  Mr.  Campan,  de- 
ceased, in  1878,  in  regard  to  the  bu'Mtng  at 
this  fence.  This  was  exdnded,  under  3 
How.  Stat  I  7S4S,  aa  amended  by  Act  Na 
121,  Pub.  Acts  1886.  Counsel  sought  to  de- 
fend the  admission  of  this  testimony  upon 
the  ground  lliat  the  plaintiffs  are  not  tbe 
assignees  of  Hr.  Can^u,  but  are  grantees 
of  bis  heirs  several  times  removed,  and  that 
the  statute  only  a^pllM  to  a  case  whoe  the 
property  or  rig^t  waa  transferred  by  the 
deceased  in  his  lifetime^  We  Uiink  the  stat- 
ute is  broad  enough  to  Include  this  case 
within  the  beneficent  prohibition.  This  stat- 
ute was  held  in  Uoyd  v.  Hollenback,  98 
Mich.  203  [57  N.  W.  110],  to  include  the  heir. 
If  it  includes  the  hdr,  for  the  same  reason 
it  should  include  the  grantee  or  assignee  of 
the  heir.  It  was  also  held  In  Ripley  v.  Sellg- 
man, 88  Mich.  189  [50  N.  W.  143],  that  the 
assigns  of  a  deceased  person  indnde  the 
grantee  of  the  grantee  of  Oie  deceased  po-- 
son.  The  testimony  was  properly  excluded." 
See,  also,  Letts  v.  Letts,  91  Mich.  596,  62 
N.  W.  64.  We  believe  this  to  be  controlling; 
and  the  court  did  not  err  In  exfdadlng  the 
testimony. 

[2]  2.  It  is  also  urged  that  there  was  no 
proof  of  ownership  of  Uiis  note  on  tlie  part 
of  the  plaintiff.  An  examination  of  the  rec- 
,ord  discloses  that  there  was  evld^iee  of 
ownership  In  the  plaintiff,  who  testified:  "I 
know  Byron  Berry  and  Phebe  Berry.  Sbe 
is  my  grandmothw.  I  know  Blvln  P.  Stnir. 
I  remember  purchasing  a  note  of  my  grand- 
mother. It  was  in  the  fall,  about  19(H.  that 
I  received  this  note  from  my  grandmother. 
Q.  And  did  you  pay  her  the  consideration 
for  the  note?  A.  Why,  in  services  I  dSL" 
The  admlniatrator,  Bl^  P.  Btarr,  testifled: 
"Q.  Nov  tliia  note  came  in  Uw  administra- 
tiott  and  dlstribation  of  the  estata  TUa 
note  came  to  Mra.  Phebe  Benjl  A.  Xtm, 
air.  Q.  Wdl,  what  did  yon  do  wiOi  tb» 
note?  A.  I  tamed  it  ow  to  Mra.  Berry." 
The  question  ot  ownership  vras  pnnierljr  sub- 
mitted to  the  Jury,  and  they  wMe  JustUed 
in  flndlng  ownership  In  the  plaintlif  upon 
this  testimony. 

8.  We  are  of  the.opinl(m  that  tbe  question 
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Jury. 

We  find  no  reversible  error  in  the  record, 
and  the  jadgment  Is  affirmed. 

Because  of  tbe  death  of  BI4AIB,  J.,  this 
case  was  reassigned  on  tlie  lldi  day  of  Sep- 
tember, A.  D.  1912. 


HOLDEN  T.  BTPniBB. 
(Supreme  Court  of  MidUgau.  Dec  17,  1012.) 

1.  AOOOTJBT  (I  !•)— LlKNS   (|  7*)-C01iraACT 

SUBjxcT  TO  Accounting. 

A  coaCract  wherein  a  son,  in  conaidera- 
tlon  of  a  deed  from  hia  mother  of  her  dower 
Interest  in  certain  land,  agreed  to  cire  her 
one-third  of  the  income  from  same,  was  one 
on  which  eqnitsr  might  decree  an  aceoonting 
and  a  lien  for  the  income  not  paid  orer,  thoegb 
it  was  personal  in  nature  and  did  not  m  terms 
provide  for  a  lien  and  was  not  recorded  nntU 
a  demand  for  payment  of  the  Income  was  made 
and  refused. 

[Ed.  Note.— For  other  cases,  see  Accouot, 
Cent  Ttit.  U  1-8;  Dec.  Dig.  SI;*  Liens,  Cent. 
Dig.  II  Dec  Dig. 

2.  TiifDOB  Aim  PoBOHASKn  (I  232*)— Bona 
Fide  Puschasebs— Notice. 

Where  a  mother  conveyed  her  dower  in- 
terest to  a  son  for  <me-tblrd  of  the  income 
from  the  land  and  emtlmied  to  reside  on  the 
premises  with  her  son  and  bis  wife,  it  pat  the 
wife  on  notice  and  prevented  her  snccesBfuIly 
claiming  the  rights  of  a  bona  fide  purchaser  of 
the  proper^  without  notice  of  the  mother's 
rights,  especially  where  th'e  agreement  was 
executed  under  such  drcumstances  that  she 
conld  not  well  have  been  ignorant  of  it 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  54(mS62:  Dec.  Dig.  | 
232*] 

8.  Vendob  and  Pttbchases  (I  223*)— Bona 
Fide  PtJBCHABBB-^PoeSBBBIOR  Ukdbb  Db- 
CBEK  or  DiVOBCE. 

A  wife  took  title  to  premises  granted  her 
by  decree  of  divorce  subject  to  the  outstand- 
ing equities  against  it;  the  fact  that  the  con- 
veyance was  a  Tolontary  one  for  which  she 
paid  nothing  precluding  her  from  being  a  bona 
fide  purchaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |i  467,  468;  Dec  Dig. 
i  223.*] 

Api>eal  from  Circuit  Court,  Eaton  County, 
in  Chancery ;  Clement  Smith,  Judge. 

Action  by  Mary  E.  Holden  against  EJva 
B.  Butler.  From  Judgment  for  defendant, 
complainant  appeals.  Reversed. 

Argued  before  McAItVAT,  BROOED, 
STONE,  OSTRANDER,  and  BIRD,  JJ. 

George  Huggett,  of  Charlotte,  for  appel- 
lant. Frank  A.  Dean,  of  Charlotte^  for  ap* 
pellee. 

BIRD,  J.  In  the  year  1873,  complalnanfB 
husband  died  intestate,  leaving  three  sons, 
Daniel,  James,  and  George,  him  surviving. 
The  bomestead,  consisting  of  40  acres  of  land 
in  Eattm  county  and  a  small  amount  of  per- 
sonal property,  constituted  his  estate^  Com< 
plainant  and  the  boys  continued  to  live  on 


he  undertook  to  manage  the  form  alone. 
About  this  time  the  dwelling  was  divided 
Into  two  apartments;  complainant  and  her 
sons  James  and  Geoi^  living  in  one,  and 
Daniel  and  his  wife  in  tba  other.  In  the 
year  188^  Danid  made  an  agreement  with 
his  brother  James  to  buy  his  biterest  In  the 
estate  for  the  sum  of  $260.  In  order  to  do 
this,  he  had  to  mortgage  the  premlsra.  The 
prosptettve  mortgagee  would  not  accept  tbe 
mortgage  BohJect  to  complidnant's  rU;ht  of 
dower.  Daniel  tfaoKfore  made  an  arrange- 
ment with  complainant  bis  mother,  whereby 
she  qnltelalmed  to  blm  her  interest  in  the 
estate,  and  in  oonslderatlcm  thereof  reo^vetf 
from  him  the  following  written  agreement, 
which  was  neither  witnessed  nor  recorded 
until  the  year  1908:  "This  agreement  made 
this  7th  day  of  December,  A.  D.  188S,  by 
and  betwem  Daidel  O.  Holden,  of  Bftllerae,. 
Michigan,  of  the  first  part,  and  Mary  E 
Holden,  of  the  same  {dace,  of  the  second 
part,  wltoessetii:  That  tbe  party  of  tbe  first 
part  for  and  in  consiaeraUcm  that  the  said 
party  of  the  second  part  baa  sold  and  con- 
veyed to  said  party  (tf  tbe  first  part  by  quit- 
claim deed  all  ber  dower  and  homestead  in-. 
tenat  In  and  to  the  lands  of  wblcb  ber  late- 
husband,  James  Holden,  died  seised,  hereby 
agrees  to  let  tbe  said  parly  of  the  second 
pert  have  and  occiq>y  that  portion  of  the 
bouse  which  she  now  occupies,  upon  said 
homestead  land,  for  and  during  her  natural 
life,  and  also  ti^t  be  will  during  each  year 
during  tbe  lifetime  of  the  said  party  of  the 
second  part,  give  and  deliver  to  tbe  said  par* 
ty  of  tbe  second  part  one-third  part  of  all 
crops  and  produce  raised  by  blm  on  said 
homestead  laud  of  forty  acres  so  conveyed 
to  said  party  of  the  first  part  as  aforesaid ; 
and  also  to  let  tbe  said  party  of  the  second 
part  get  her  firewood  sufficient  for  her  use 
from  said  homestead  land  as  long  as  there 
Is  any  timber  remaining  thereon.  In  witness 
whereof  tbe  par^  of  the  first  part  has  here- 
unto set  bis  band  tbe  day  and  year  above 
^tten.   Daniel  O.  Holden." 

When  this  agreemoit  was  given,  Daniel 
agreed  with  his  mother  that  be  would  buy 
the  interest  of  George  as  soon  as  be  became 
of  age.  In  1903,  Instead  of  purchasing  the 
Interest  of  George,  George  purchased  bis  in- 
terest, and  Daniel  and  bis  family  left  the 
place  for  something  like  two  years,  after 
which  they  returned  and  Daniel  repurchased 
tbe  entire  premises  from  George.  Matters 
went  along  in  this  way,  complainant  living 
in  her  apartment  and  def«idant  and  her  bus- 
band,  Daniel,  living  In  the  other,  until  some 
time  In  1896,  when  complainant  went  to  re- 
main for  a  time  with  her  brother  on  account 
of  sickness  In  his  family.  Subsequently  Uie 
brother  died  and  she  remained  with  her 
nephew  and  niece  nntn  1908,  during  which 
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time  ber  honaehold  goods  bad  remained  In 
her  apartment  and  she  had  kept  the  poases- 
slon  thereof  but  had  not  demanded  one-tblrd 
of  the  crops  reserved  to  her  In  the  agree- 
ment During  the  years  that  complainant 
was  away,  trouble  had  come  to  Daniel  and 
the  defendant  and  had  separated  them.  Be- 
fore leaving  defendant,  Daniel  conveyed  tbe 
premises  to  her  by  anltclalm  deed.  Subse- 
quently, for  tbe  purpose  of  promoting  a  rec- 
onciliation between  tbem,  defendant  caused 
the  premises  to  be  conveyed  to  herself  and 
Daniel  as  an  oitlrety.  The  peace  pact  was 
soon  broken  by  dissension,  and  Daniel  again 
left  defendant  She  then  sought  a  decree  of 
divorce,  which  was  granted,  and  with  It  the 
title  to  the  entire  prranls^.  A  few  days 
after  the  divorce  was  granted,  she  changed 
her  name  by  marriage  to  Bailey.  After  the 
divorce  was  granted,  defendant  aided  by 
her  son,  paid  the  balance  due  upon  the  mort- 
gage, amounting  to  $585,  the  major  portion 
of  which  came  from  the  avails  of  tbe  farm. 
In  August  1908,  complainant  had  reached 
the  age  of  72  years,  and,  feeling  that  she 
could  no  longer  work  as  she  had  done,  she 
d^anded  of  tbe  defendant  that  from^  then  on 
she  must  have  the  Income  which  was  re- 
served to  her  by  the  agreement  The  defend- 
ant professed  not  to  have  any  knowledge  that 
any  such  agreement  was  ever  made  and  re- 
fused to  comply  with  complainant's  demand, 
whereupon  this  bill  was  filed  to  enforce  her 
rights  under  the  agreement  After  a  bearing 
In  tbe  cause  was  had,  the  trial  court  denied 
her  the  relief  prayed,  and  held  that:  "Upon 
a  consideration  of  the  entire  case  aa  It  ap- 
pears to  me  from  tbe  proof,  I  am  of  the 
opinion  that  complainant  has  no  legal  rights 
In  the  land  In  question  and  that  It  would  be 
Inequitable  and  unjust  to  burden  the  land 
with  such  a  lien  as  complainant  claims.  The 
contract  under  which  she  asserts  her  claims 
Is  a  personal  one  as  against  her  son  Daniel 
O.,  and  cannot  be  enforced  against  the  land, 
or  against  tbe  defendant  There  is  no  proof 
showing  knowledge  on  the  part  of  the  de- 
fendant of  the  existence  of  the  contract  un- 
der which  complainant  claims  and  I  am  sat- 
isfied she  had  no  knowledge  of  It  It  Is  very 
probable  that  had  she  known  It,  she  would 
not  have  paid  the  Allen  mortgage  and  had 
It  discharged.  It  seems  to  me  It  would  be 
Inequitable,  after  the  long  silence  of  the 
complainant  as  to  her  claims  and  rights, 
permitting  the  payment  and  discharge  of  the 
mortgage,  In  Ignorance  of  her  claim,  to  fur- 
ther burden  the  land  with  the  claimed  ac- 
cumulated yearly  Hen  upon  the  land  for  all 
these  years,  and  with  the  further  burden  of 
an  annual  Incumbrance  on  the  same  equal  to 
one-third  of  all  crops  and  proceeds  raised 
on  the  same.  I  not  only  fe^  that  this  would 
be  Inequitable  and  unjust  but  further  than 
that  I  do  not  think  she  has  a  legal  claim  un- 
der her  contract  with  ber  son  as  against  this 
land,  or  tbe  defendant" 


[1]  While  the  agreement  which  Daniel  gave 
to  his  mother  was  a  personal  one  and  did 
not  In  terms  provide  for  a  lien.  It  was  one 
In  wbldi  a  court  of  equi^  might  have  very 
pro{>erly  ordered  an  accounting  and  made  the 
amount  found  due  thereon  a  Uen  on  the 
premlsee  while  they  were  owned  by  Danld 
or  any  subsequent  pmebeaer  wlio  had  notlee 
of  tbe  agreemoit  Bator  T.  Bakw,  IffT  MHA. 
76,  121  N.  W.  287. 

[2]  Complainant  does  not  ask  for  an  ac- 
counting for  the  time  that  stie  was  away, 
but  only  from  the  time  of  her  donand  in 
August,  1908.  We  think  she  is  entitled  to 
this  relief.  Complainant  surroidered  in- 
terest in  the  estate  to  oiable  Daniel  to  raise 
money  to  purchase  the  Interest  of  his  brother 
George,  and  we  think  the  mortgage  and 
agreem^t  were  executed  under  such  drcom- 
stanoes  that  defendant  could  not  have  been 
Ignorant  of  the  agreement  Sudi  readjnatr 
ments  of  property  rights  in  famlUee  are  nan- 
ally  preceded  by  mndi  diaeuasion,  and  the 
testimony  of  James  would  indicate  that  this 
case  was  no  exception.  He  teatifled  that  tbe 
agreement  was  discussed  by  members  <^  tite 
family  la  defendant's  presence.  Defendant 
claims  that  sbe  tbought  the  950  paid  to  com- 
plainant for  ber  duure  in  tbe  peiaonal  ^<op- 
erty  was  In  payment  nt  bar  Interest  In  the 
estate.  If  she  was  sincere  In  this  claim,  she 
must  have  been  very  curious  afterward  to 
know  by  what  rli^t  complainant  conttamed 
to  occnpy  and  keep  poBaosaton  of  ber  apart- 
meat  In  tbe  dwelling.  Complainant  new 
Burroidered  the  possession  of  her  apartment 
in  the  dweUlng.  Thia  was  notlee  to  dtfoid- 
ant  that  complainant  had  some  rights  then^ 
and  It  was  then  hex  dniy  to  learn  wbat  tber 
were. 

[3]  But  aside  from  tbla  qnestlim,  defend* 
ant  was  not  a  bona  flde  pnrcfaasa.  Hie  con- 
veyance was  a  voluntary  one.  And  aa  she 
paid  nothing  for  1^  abe  would  take  tbe  prem- 
ises subject  to  tbe  oatstandlng  equities 
against  It  Peters  t.  Gartler,  80  Midi.  124, 
45  N.  W.  73,  20  Am.  St  Bep.  508;  Otis  t. 
Kennedy,  107  Mich.  812,  65  N.  W.  219 ;  Hoff- 
man V.  Simpson.  121  Mich.  601,  80  K.  W. 
1133;  Ziegler  v.  Valley  Goal  Co.,  100  Mlcb. 
82,  lis  N.  W.  77S,  13  Ann.  Caa.  90. 

We  conclude  that  defendant  baa  no  equi- 
ties which  ought  to  be  preferred  to  those 
of  complainant  Complainant  Is  entitled  ta 
have  her  rights  under  tbe  agreem^t  en- 
forced. If  the  parties  are  unable  to  agree 
as  to  the  value  of  one-third  of  the  crops 
raised  since  complainant's  demand  in  iSOS, 
an  accounting  thereof  will  be  taken  under  tbe 
direction  of  the  trial  court  and,  when  de- 
termined by  tbe  court  or  by  an  agreement, 
the  amount  will  be  made  a  lien  on  tbe  pretax 
ises  until  paid. 

The  decree  of  tbe  lower  court  wlU  be  re- 
versed,  with  costs  to  complainant  of  boOt 
courts. 
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1.  Watkbs  and  Watbb  Coubcts  (J  179*)— 

MeASUBEUENT  or  WaTKB— PBESnUPXIONS. 

In  the  abseDce  of  a  showiDg  aa  to  what 
method  was  used  in  measuriog  an  eight-foot 
head  of  water  in  a  stream)  aa  between  two 
dam  owners,  it  wil]  be  assumed  the  usual 
method  was  adopted;  that  is.  by  measuring 
the  vertical  distance  from  the  water  in  the 
flame  or  place  from  which  it  !■  drawn  to  the 
tail  water. 

W£d.  Note. — For  other  cases,  see  Waters  and 
Bter  Courses.  Cent  Dig.  fifi  244-250,  256- 
259,  263,  264;  Dec.  Dig.  | 

2.  Watees  and  Watsb  Ooubses  (I  165*>— 
Flowaok  Rights. 

Grant  b;  an  upper  dam  owner  to  a  lower 
owner  of  right  to  maintain  an  eight-toot  head 
of  water  requires  the  graotor  to  bear  all  the 
consequences,  without  regard  to  how  Car  back 
the  water  is  set. 

 TEJd.  Note. — For  other  cases,  see  Waters  and 

mter  Courses,  Cent.  Dig.  {  213;  Dec  Dig.  | 

3.  Watebs  and  Watss  Coubsks  (i  164*)— 
FZ.0WAQB  Rights. 

That  a  dam  owner  entitled  under  a  grant 
to  maintain  an  eight-foot  head  of  water  main- 
tained only  seven  feet  for  20  years  would  not 
preclude  him  from  afterwards  maintaining  the 
sreater  head  aa  agalnat  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Goursea.  Cent  IMg.  H  210-212;  Dec. 
Dig.  I  164.«1 

4.  Watkbs  and  Wateb  CauBSXS  (|_166*)— 
Flowaok  Bxohtb— "EiohT'Foot  Head  of 
Wateb." 

Grant  of  rifbt  to  mainf^fa  &  "dam  to  a 
beight  as  to  have  at  no  time  a  head  of  water 
at  said  dam  of  more  than  eight  feet,"  etc., 
does  not  permit  maintenance  of  a  dam  eight 
feet  high,  if  the  water  flows  over  the  crest  at 
a  depth  of  two  or  more  inches. 

[Ed.  Note.-^For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  I  21S:  Dec  Dig.  | 
165.*] 

Appeal  from  Circuit  Court,  Ionia  County, 
In  Chancery;  Frederlclc  W.  Mayne,  Judge. 

Bill  by  Mary  Tebbel  against  tike  Spencer 
Electric  Light  &  Power  Company  and  an- 
other. Decree  for  defendants,  and  complain- 
ant appeals.  Affirmed. 

Ajsned  before  MOORB,  O.  J.,  and  OBTRAN- 
DEB,  BIRD,  BROOKE,  and  STONE,  JJ. 

George  B.  Nichols  and  Locke  ft  Sheldon,  all 
of  Ionia,  for  Appellant,  I.  L.  HubbeU,  of 
Belding.  and  R.  A.  Hawley,  ot  Ionia,  for  ap- 
pellees. 

BIRD,  J.  This  contest  is  between  two 
dam  owners.  The  dams  are  about  one-balf 
a  mile  apart  The  complainant,  who  Is  the 
upper  proprietor,  claims  that  the  flrst-named 
defendant  who  la  the  downstream  proprietor. 
Is  maintaining  a  bead  of  water  In  excess  of 
what  It  is  entitled  to,  with  the  result  that  It 
backs  the  water  into  his  tallraoe  and  dimln- 
liAies  hia  power.  The  def^dant  takes  the 
poelUon  that  It  can  and  has  established  its 
right  to  maintain  an  elght>foot  head,  and 
that,  if  the  water  standing  at  that  lerel 
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denied  complainant  the  relief  which  he  sought 
and  dismissed  his  bill,  and  under  defendant's 
prayer  for  affirmative  relief  fixed  the  height 
the  water  could  be  raised  at  defesidanta  dam 
and  directed  the  point  to  be  ascertained  and 
marked  by  a  snitable  monument 

The  complainant's  mill  and  dam  are  locat- 
ed on  Seeley  creek,  near  the  viUage  of  Smyr- 
na, In  the  county  of  Ionia.  Beeley  creek  dis- 
chargee its  waters  Into  Flat  river.  A  short 
distance  downstream  from  the  Junction  of 
the  two,  the  defendant's  mill  and  dam  are  lo- 
cated. Complainant's  mill  and  dam  were 
buUt  In  the  early  SO's,  and  the  defendant's 
about  10  years  later.  The  natural  fall  be- 
tween the  two  dams  la  about  six  feet  Fr<»u 
the  time  defendant's  dam  was  built  until  the 
year  1874^  approximate^  a  six-foot  bead  was 
maintained.  Dnrlng  these  yearn  complain- 
ant claims  that  hte  grantors  had  a  head  of 
nearly  20  feet  In  the  year  1873  the  re- 
spective ownrn  of  these  dams  fell  Into  a 
dlsagreemeat  over  tlie  attempt  of  defradant's 
predecessor  to  reconstmrt  a  portion  of  his 
dam,  which  bad  been  washed  out  by  a  flood, 
hitler  than  it  had  been  theretofore  main- 
tained. The  controversy  found  Its  way  into 
court,  but  waa  adjusted  by  the  parties  tbem- 
aelres  In  March,  1874,  before  It  came  to  a 
hearing.  The  terms  of  the  compromise  were 
a  conveyance  to  defendant  by  complainant 
of  the  right  to  flow  the  lands  above  hla  dam 
to  the  extent  that  an  elghtfoot  head  would 
necessitate,  and  comidainant  received  there- 
for, as  a  consideration,  the  sum  of  $1,150. 
This  change  in  their  respective  rights  les- 
sened complainant's  head  two  feet  and  In- 
creased defendant's  to  eight  feet  Matters 
went  along  without  mnch  friction  until  1904, 
when  complainant  complained  to  defendant 
that  It  was  maintaining  a  bead  in  excess  of 
eight  feet  More  or  less  controversy,  between 
them  thereafter  ensued  until  this  suit  was 
begun  In  1906. 

Oomplainnnt  purchased  the  Seeley  creek 
property  In  1880,  and  be  claims  that  at  that 
time  he  measured  the  head  and  found  it  to 
be  17^  feet  He  charges  that  this  17%-foot 
head  has  gradually  lessened  tmtll  now  he 
has  only  a  16-foot  head,  and  he  further 
charges  that  defendant  is  responsible  for 
this  diminution  of  hia  power  by  Increasing 
from  time  to  time  the  height  of  Its  dam 
and  thereby  Increasing  its  head.  Complain- 
ant also  charges  that  the  defendant  the  Beld- 
Ing  Land  &  Improvement  Company  owns 
and  maintains  a  dam  on  Dickson  creek,  which 
empties  into  Plat  river  some  distance  up- 
stream, and  that  It  Impounds  the  water  for 
a  considerable  period  and  then  releases  It 
in  such  large  quantltlea  tbat  the  water  Is 
drlren  iqp  Into  hla  tailraoe^  thereto  prevent- 
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ly  as  It  otherwise  woold.  This  he  claims  is 
done  for  the  benefit  and  with  an  under- 
standing with  the  defendant  electric  com- 
pany. 

The  defendant  electric  company  relies  on 
its  grant  from  complainant's  predecrasor  in 
title  which  It  acquired  the  right  to  main- 
tain an  eight-foot  head,  and  Insists  that  It 
has  not  In  the  past  nor  la  it  now  maintain- 
ing a  head  of  water  In  exceu  of  eight  feet 
It  Is  admitted  by  the  defendant  electric  com- 
pany that,  since  it  pnrcbaaed  the  property 
In  1883,  it  has  steadily  htid  the  water  some- 
what higher  than  It  was  ^vloosly  held, 
and  that  it  was  justified  In  so  doing  because 
the  old  dun  was  Incapable  of  carrying  an 
eigbt-foot  head;  that  since  Its  purdiase  the 
dam  has  been  repaired  and  a  portion  of  it 
rebnllt ;  that  it  was  at  the  time  of  the  par- 
chase  a  leaky  dam,  but  since  it  has  been  im- 
proved it  Is  tight  and  will  hold  the  water 
much  higher  than  before;  that  since  it  was 
Improved  the  water  has  been  carried  high- 
er by  means  of  flashboards,  but  not  to  the 
extent  that  would  exceed  an  eight-foot  head. 

On  the  hearing  of  the  case  In  the  trial 
court,  mncdi- testimony  was  offered  by  com- 
plainant tending  to  show  that  his  dam  orig- 
inally had  a  20'foot  bead,  and  that  defend- 
ant bad  added  materially  to  the  height  of 
Its  dam.  The  defendant  denied  both  of  these 
propositions  and  offered  proofs  tending  to 
disprove  them.  We  shall  make  no  attempt 
to  determine  how  much  head  the  respective 
dams  carried  prior  to  March,  1874.  The  set- 
tlement which  the  owners  made  at  that  time 
renders  It  in  a  measure  umiecessary.  By 
their  own  agreement  the  beads  of  both  dams 
were  materially  changed,  and  we  think  it  Is 
by  this  agreemoit  that  the  rights  of  the  par- 
ties must  now  be'  determined.  The  material 
portlmi  of  the  grant  from  complainant's  pred- 
ecessor In  title  to  defendant's  predecessor 
in  title  la  as  follows:  "To  so  erect,  enjoy 
and  maintain  said  dam  to  a  height  as  to  have 
at  no  time  a  bead  of  water  at  said  dam  of 
more  than  eight  feet,  with  the  right  and 
privilege  In  perpetuity  of  flowing  the  land 
and  premises  of  the  said  Spenc^  bordering 
upon  said  river  and  hereinbefore  described." 

[1]  By  this  grant  defendant  was  given  the 
right  to  flow  complainant's  lands  to  the  ex- 
tent that  an  eight-foot  head  would  necessi- 
tate. We  are  of  tbe  opinion  that  the  de- 
fendant still  has  that  right,  and  tbia  conclu- 
sion at  once  brings  us  to  the  question  as  to 
how  it  should  be  'determined.  It  is  conceded 
by  counsel  that  It  should  be  determined  as 
nearly  as  possible  In  accordance  with  the 
conditions  as  they  existed  at  the  time  the 
grant  was  made.  It  appears  that  after  the 
settiement  surveyors  were  emj^oyed  by  the 
owners  to  take  levels  and  fix  the  mark  of 
the  ^gh^foot  head  at  both  plants,  but  these 
marks  seem  to  have  long  since  disappeared. 


vre  uiioK  ic  IB  sare  lo  assume  tnai  ue  osuai 
method  was  adopted  of  ascertaining  the  bead 
by  measuring  the  vertical  distance  from  the 
water  in  the  finme  or  place  from  whidi  it  is 
drawn,  to  the  tallwater.  Shearer  t.  Middle- 
ton.  88  Mich.  311,  60  N.  W.  737.  The  trial 
court  found  as  a  tact,  and  we  think  be  was 
Justified  in  so  finding,  that  the  water  in  the 
tallrac^  at  the  time  the-  grant  waa  madft 
was  on  a  level  with  the  floor  in  tbe  old 
wheelhouse  at  defendant's  plant,  in  wbldi 
waa  Installed  a  74-lnch  La  VtU  wheca  In  1879l 
The  testimony  tended  to  show  that  this  floor 
was  yet  Intact  and  unmoved  from  Its  posttton 
In  187&  Taking  this  flow  aa  a  basis  of 
measuronent,  the  trial  court  held  that  the 
defendant  electric  company  was  mtiOed  to 
raise  the  water  eight  feet  above  It 

[2}  Oomplalnant  takes  Issue  with  the  trial 
court  on  this  method  of  determining  defend- 
ant's head,  and  aaya  that  It  should  not  be 
made  at  defendant's  dam  without  regard  to 
the  extent  of  flomige  that  an  eight-foot  bead 
would  necessitate.  The  defendant  was  not 
^ven  the  right  to  set  b&ck  the  water  a  cer- 
tain distance  nor  np  to  a  certain  point,  nor 
was  the  right  granted  one  to  flow  a  certain 
number  of  acres,  but  was  a  right  to  flow 
such  lands  as  an  eight-foot  head  would  neces- 
sitate. When  complainant's  grantor  confer- 
red this  right  upon  his  grantee,  we  must  pre- 
sume that  he  did  so  intending  to  accept  all 
the  consequences  that  an  eight-foot  heed 
would  produce.  2  Famham  on  Waters,  p. 
1790;  Sanford  v.  Nyman,  23  Mich.  326. 

[3]  It  is  also  contwded  by  complainant 
that  the  testimony  shows  that  from  1S74  to 
1884  there  was  no  change  in  the  height  of 
tbe  head  maintained  at  defendant's  dam.  and 
that,  if  defendant  did  not  raise  the  vrater 
during  that  time  to  the  full  height  to  which 
he  was  entitled,  he  Is  now  estopped  from 
raising  it  higher  than  it  stood  during  that 
period.  There  is  testimony  in  tbe  record 
which  shows  that  the  water  several  times  a 
year,  from  1874  to  1894,  was  raised  as  high 
88  defendant  has  ever  raised  it  since  1891; 
but,  were  we  to  concede  that  counsel  Is  right 
on  the  fact,  we  think  he  is  wrong  on  the 
law.  If  it  be  conceded  that  defendant's  gran- 
tors used  only  seven  feet  of  head  from  1ST4 
to  1894  when  they  w^e  entitied  to  eight 
feet,  the  nonuse  of  the  one  foot  for  that  time 
would  not  deprive  defendant  of  tbe  right  to 
claim  and  use  it  now.  2  Famham,  p.  2294; 
Day  et  aL  v.  Walden.  46  Mich.  575,  10  N. 
W.  26.  In  the  last  case  cited,  Mr.  Justice 
Cooley,  In  considering  a  similar  <daim,  said: 
"Tbe  right  to  the  easement  waa  not  lost  by 
the  mere  neglect  to  assert,  use,  and  ^ijoy 
it  for  the  period  of  20  years.  There  Is  no 
doubt  of  this  upon  the  authorities.  The 
easement  was  created  by  grant  as  an  appur- 
tenance to  the  mill,  and  there  were  do  con- 
ditions or  limitations  attached  which  render- 
ed Its  use  necessary  to  its  contlnnajsce.  Tbe 
grant  was  perpetual,  and  witlumt  condltloiis; 
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i^-^l^Luu  sranz  canaoi  oe  waivea  or  aDanaonea ; 
and  the  neglect  of  the  grantee  to  enjoy  the 
easem^t  would' be  no  more  slgolfieant  In  Its 
bearing  upon  his  rights  than  the  neglect  to 
enjoy  the  freehold  to  which  the  easement 
was  appurtenant" — citing  Arnold  v.  Stevens, 
24  Pick.  (Mass.)  106,  85  Am.  Dec.  305 ;  Ban- 
non  V.  Angler,  2  Allen  (Mass.)  128 ;  Hayford 
V.  Spokesfleld,  100  Mass.  491 ;  Owen  t.  Field, 
102  Mass.  114;  Barnes  v.  Lloyd,  112  Mass. 
224;  Taylor  v.  Hampton,  4  McCord  (S.  G.) 
96, 17  Am.  Dec.  710;  Elliott  T.  Rbett,  6  Rich. 
<S.  C)  408.  67  Am.  Dec  760;  Coming  v. 
Gould,  16  Wend.  (N.  T.)  531;  Wiggins  v. 
McCleary.  49  N.  T.  346 ;  Hall  v.  McOaughey, 
51  Pa.  43;  Ward  t.  Ward,  7  Exch.  838; 
Carr  t.  Foster,  8  Q.  B.  581;  Crossley  v. 
Ugbtowler,  L.  R.  3  Eq.  Gas.  279;  s.  c.  on 
appeal  2  C!b.  App.  479;  Oook  T.  Mayor,  Ij. 
R.  6  Eg.  Gas.  177.. 

We  are  not  impressed  that  complainant 
and  his  grantors  dealt  with  their  property 
to  any  considerable  extent  in  reliance  upon 
the  head  as  maintained  at  defendant's  dam 
Arom  1874  to  1894,  and  ther^ore  there  is 
little  or  no  foundation  upon  which  to  haae  a 
claim  of  estoppel. 

[4]  There  seana  to  be  some  misunderstand- 
ing between  counsel  as  to  whether  the  de- 
cree provides  for  an  elght'foot  standing  head 
or  an  eight-foot  rimning  head.  Complainant 
Insists  that  the  decree  provides  for  an  eighth 
foot  running  head,  and  he  argues  that  this  is 
wrong;  that,  while  the  terms  of  the  grant 
are  silent  as  to  which  was  intended,  the 
coDStruction  subsequently  placed  upon  It  by 
the  parties  shows  that  an  eight-foot  stand- 
ing bead  was  contemplated.  Our  understand- 
ing of  the  decree  Is  that  it  gives  an  eight- 
foot  standing  head,  and  counsel  for  defend- 
ants concedes  that  such  Is  the  fact.  If  there 
is  any  question  concerning  It,  we  think  it 
should  be  construed  to  be  a  standing  head. 
This,  of  course,  would  not  necessarily  mean 
that  an  eight-foot  permanent  dam  could  be 
erected  without  a  violation  of  the  terms  of 
the  grant  The  language  of  the  grant,  that 
defendant  might  "erect,  enjoy,  and  maintain 
said  dam  to  a  height  as  to  have  at  no  time 
a  head  of  water  at  said  dam  of  more  than 
eight  feet,  etc.,"  precludes  the  right  to  main- 
tain more  than  an  eight-foot  head.  Should 
a  dam  eight  feet  high  be  erected  and  the 
water  flow  over  the  crest  at  a  depth  of  two, 
four,  or  six  Inches,  a  bead  in  excess  of  an 
eight-foot  standing  head  would  thereby  be 
maintained.  Provision  must  be  made  to  reg- 
ulate the  head  so  that  it  wUl  not  exceed 
eight  feet 

We  are  of  the  opinion  that  the  trial  court 
reached  the  right  conclusion,  and  Its  decree 
virill  be  affirmed.  Defendants  will  recov^ 
their  costs  In  this  court 


1.  Bills  aud  Nom  (|  493*)— Nbootuble 
InsTBUsaniB  —  Pleadings  —  Oonsidera- 

TION. 

A  note  negotiable  in  form  imports  a  con- 
sideration. 

[Ed.  Note.— For  other  casea.  see  Bills  and 
Notes,  Gent  Dig.  H  1652-16ffi!;  Dec  Dig.  1 
493.*] 

2.  Bills  and  Nome  (6  90*)— Nbgotiable  In- 

STBUlflENTS—AonoH  BKTWEBN  PAETIES— DE- 
FBN8KS. 

In  an  action  on  negotiable  notes  between 
the  original  ^rties,  the  defendant  may  show 
want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $S  163,  164 ;  Dec  Dig.  i  90.*] 

3.  Bills  and  Notes  (f  493*)— BtmnEN  of 

PaOOP— CONBIDEBATION . 

Where,  in  an  action  on  negotiable  notes 
between  the  original  parties,  defendant  intro- 
duces evidence  of  want  of  consideration,  the 
burden  of  provtog  consideration  rests  on  plain- 
tiff. 

[Ed.  Note— For  other  cases,  see  Bills  and^ 
Note&  Gent  Dig.  H  16G2-10&;  Dec  Dig.  £ 
493.*] 

4.  Bills  and  Noixs  (S  94*)— Suwicknct  of 
gonbidebation. 

The  acceptance  of  notes  in  payment  of  ac- 
crued interest  on  a  debt  owed  by  the  maker's 
deceased  husband  and  the  indorsement  of  tbe 
amount  of  such  interest  was  a  sufficient  con- 
sideration for  the  notes. 

[Ed,  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  U  166.  212 ;  Dec  Dig.  S  A^*] 

Error  to  Glrcntt  Goort;  Oalbonn  County; 
Walter  H.  North.  Judge. 

Action  ft>y  Ellis  Gawthorpe,  executrix, 
against  Caroline  H.  Clark.  From  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

The  declaration  was  the  common  counts 
on  three  notes,  to  which  the  defendant  plead- 
ed tbe  general  Issue,  with  notice  that  It 
would  be  shown  that  two  of  the  notes  were 
without  consideration,  being  given  by  de- 
fendant In  payment  of  interest  on  notes  giv- 
en by  her  deceased  husband,  for  which  aba 
was  not  liable. 

Ai^ed  before  MOORE,  C.  J.>  and 
STEERE,  McALVAY,  BROOKE,  KUHN, 
STOA'lfi,  OSTRANDER,  and  BIRD,  JJ. 

Edward  R.  Loud,  of  Albion,  for  appelant 
Charles  B.  Wilkes,  of  Allegan,  for  aj^lee. 

OSTRANDER,  J.  Being  requested  so  to 
do,  tbe  trial  court  on  April  24.  1912,  made 
findings  of  fact  and  law.  The  defendant  oa 
June  4,  1912,  died  exceptions  in  the  follow^ 
lug  form:  "This  court  having  made  auA 
died  his  findings  of  fact  and  law  In  tbl» 
case,  now  comes  the  said  defendant;  Oarolln& 
Clark,  by  Edward  B.  Loud,  hw  attorney; 
and  excepts  thereto,  as  follows:  (1)  The 
said  defendant  exeats  to  the  decision  of  the 
court  in  allowing  the  said  i^alntlff  to  re- 
cover on  the  two  disputed  notes  in  question. 
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and,  the  eald  defendant  exeats  to  the 
findings  and  concloalona  of  law  of  this  court 
In  tills  canse."  We  find  no  errors  otherwise 
assigned,  althon^  the  cerdflcate  of  the  tri- 
al Judge  recites  that  "the  annexed  assign- 
ments of  error"  were  before  the  court  when 
the  bUl  of  ezceptloDS  was  presented  and 
signed.  No  proceedings  appear  to  have  beeo 
taken  by  appellant  pursuant  to  circuit  court 
rule  26,  except  to  allege  exceptions,  as  above 
set  forth.  This  rule  provides  that  the  find- 
ings of  facts  shall  be  treated  as  special  ver- 
dicts, "and  error  may  be  alleged  that  the 
same  does  not  support  the  judgment,  as  on 
a  special  verdict;  but  no  ruling  of  law  em- 
bodied In  such  finding  can  be  reviewed  ex- 
c^t  on  exceptions,  or  on  a  case  made  as 
provided  by  statutfc"  Assuming  the  excep- 
tions to  be  sufficient,  the  question  presented 
is  whether  the  facts  found  sniqport  the  Judg- 
ment 

Lll  Tbe  notes  sued  upon,  being  negotiable 
In  form,  Import  consideration,  and,  In  the 
absence  of  other  evidence,  copies  of  tii^ 
having  been  set  out  in  the  declaration,  plain- 
tiff would  be  entitled  to  a  Judgment. 

[2,  S]  The  action  being  between  the  orig- 
inal parties  to  the  notes,  and  the  notes  never 
having  been  negotiated,  it  was  competent 
for  defbndaAt  to  introduce  testimooy  to 
prove  want  of  conaideratlon ;  the  burden 
being  npon  i^ntlfF  upon  the  whole  case 
to  prove  consideration.  Manistee  National 
Bank  T.  Si^onr,  84  Mich.  69,  81  N.  W.  140; 
Taylw  T.  Taylor's  Estate^  188  Mich.  658, 101 
N.  W.  832. 

[4]  Hie  facts  supposed  to  show  want  ol 
con^d^tlon  are  not  disputed.  PlalntlfTs 
deced^t  Ikeld  the  promissory  notes  of  de- 
fendant's husband.  After  the  death  of  her 
husband,  intestate,  defendant  gave  the  notes 
In  Bnit  to  pay  aocmed  int^est  opra  her  hus- 
band's said  notes.  FlaintUTs  decedent  ac- 
oq>ted  the  notes  in  suit  In  payment  of  such 
accrued  Interest  and  Indorsed  tiie  amount 
Uiereof  upon  said  notes.  The  estate  of  de- 
fendant's deceased  husband  has  nerer  been 
administered.  Whether  defoidanf s  hustKind 
had  an  estate  of  value  and  defendant  a  val- 
uable interest  therein,  whetlier  forbearance 
was  sought  by  defendant  and  was  secared, 
are  facts  not  made  to  appear. 

There  is  no  evidence  of  reciprocal  promis- 
ee, and  In  the  fticts  stated  there  la  none  of 
any  benefit  or  advantage  moving  from  plain- 
tiff's decedent  to  defendant.  There  Is  the 
presumption,  already  retired  to,  and  the 
fact  that  the  notes  in  suit  were  tendered 
and  received  in  payment  of  the  debt  of  a 
third  person,  which  debt  was,  to  the  amount 
of  the  notes  in  suit,  dlschai^ged.  We  regard 
the  fact  that  the  third  party  debtor  was  de- 
ceased when  defendant's  notes  were  given 
as  ImmaterlaL  There  was  an  act  of  plain- 
tiff's decedent,  the  altering  of  an  existing 
right,  presumptivdy  the  release  or  relin- 


quishment of  a  remedy  based  up<m  defend- 
ant's promises.   This  is  .a  snffldsnt  oondd- 
eration  for  the  promises. 
The  Jndgmait  Is  alBrmed. 


CARSON  V.  CARSON. 
(Supreme  Court  of  Michigao.  Dec  17.  1912.) 

DiTOBCB  (I  81*>-OBOUHDS— "WANTOnE.T  AHD 

Obuellt"  Nbolbotiro  to  Supfobt. 

A  husband,  whose  income  bad  been  inanf- 
ficient  to  support  his  wife  and  chSd,  but  who 
was  not  extravagant  or  unkind,  and  who,  oa 
reduction  of  his  salary,  wait  West,  ooatrtbnt- 
ing  practically  nothing  to  the  wife's  support 
for  five  years,  during  wbich  time  she  supported 
herself  by  keepmg  boarders,  and  who  at  the 
end  of  that  time  was  earalog  a  salary  and  hop- 
ing to  have  his  wife  aUd  child  with  him,  was 
not  gnilly  of  "wantonly  and  cruelly"  neglect- 
ing to  support  his  family,  within  the  meaning 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  IMvoree, 
Cent  Dig.  11  0^  96;  Dec  Dig.  8  31.» 

For  other  definitions,  see  Words  and  Pbrasea, 
vol.  8,  pp.  7885,  738C] 

Appeal  from  Circuit  Court,  Muslc^oa 
County,  In  Obaneery;  James  B.  SuUiTan. 

Judge. 

Action  for  divorce  by  Mab^  C.  Carson 
against  Byron  L.  Carson.  Decree  tor  com- 
plainant, and  d^endant  appeals.  Berased, 
and  bill  dismissed. 

Argued  before  MOORE,  C.  J.,  and  STEERE:. 
UcAIiVAX.  BROOKE,  STONB,  OSXBAN- 
DBR,  BIRD,  and  KUHN.  JJ. 

William  Cazpoiter,  ot  Mnskegoi,  for  i^p^ 
lant  Cross,  Tanderwop,  Foote  ft  Ross,  of 
Mnskeson,  tax  appellee. 

BROOKE,  J.  This  is  a  divorce  case.  By 
her  bill  complainant  diaxged  that  defendant 
"has  continuously,  since  Jnlyt  1907,  neglected 
and  refused  to  snmport  and  maintain  yoar 
oratrix  and  tec  said  child;  he,  tha  said 
defendant,  b^ng  a  well  and  able^mdled  man, 
sufficiently  able  to  furnish  ajui  i«OTide  sup- 
port for  your  oratrix  and  th^  said  dan^- 
ter." 

Upon  the  hearing  complainant  was  permit- 
ted to  amend  by  inserting  the  words  *Snui- 
toDly  and  cruelly"  b^ore  the  words  "neg- 
lected and  refused."  From  a  decree  in  tevor 
of  complainant,  defendant  appeals. 

It  appears  that  the  parties  wwe  married  in 
1S96;  defendant  at  that  time  being  the 
manager  of  the  local  tdephone  exciutnse  in 
Muskegon,  at  a  salary  of  f65  per  month. 
After  about  two  years  the  parties  moved  to 
Saginaw,  and  th^  to  Bay  City;  defoidant 
still  being  engaged  in  the  tel^hone  bnsinees. 
and  receiving  a  salary  of  $80  per  month. 
This  continued  until  early  in  1907.  In  Janu- 
ary of  that  year  complainant,  with  her  daugb* 
ter,  then  seven  years  old.  returned  to  her 
home  in  Mnskegon  to  take  care  of  her  moth- 
er, who  was  then  ailing,  and  who  died  sbort- 
ly  thereafter.  In  the  spring  of  1907,  defend- 
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ant  resigned  bis  position  in  Bay  City,  be- 
c-anae  his  salary  was  reduced  from  $90  to 
975  pa  month.  BeUering  he  could  do  better 
In  the  West,  ha  went  to  Washington  In  July 
of  that  year.  The  panic  oC  1907  la  aald  to 
have  been  reaptmslble  for  the  fact  that  he 
was  nnable  to  get  any  employment  for  aonie 
time.  In  the  meantime  complainant  kept 
boarders  In  ber  £athw*8  home  In  Muskegon, 
thus  supporting  hoself  and  child.  The  fa- 
ther died  In  1908,  and  she  and  her  brother 
inhoited  die  property,  valued  at  from 
000  to  ¥6.000. 

During  the  fire  years,  1907-1911,  whUe 
complainant  was  tiins  sni^ortlng  herself  and 
<dilld,  d^imdant  contrttrated  practically  noth- 
ing to  the  support  of  the  child,  and  nothing 
to  the  support  of  complainant  An  operation 
upon  the  ehlld^  throat  becoming  necessary, 
complainant  wrote  defimdant  for  money,  and 
he  sent  flOO  for  that  purpose.  He  claims 
to  have  sent  9150.  The  npense  of  the  op- 
eration was  flOO,  the  balance  of  which  was 
borne  by  complainant 

On  ICay  22,  1911,  complainant,  being  tired 
and  worn  out,  wrote  defendant  that  she  In- 
tended to  give  up  her  boarders  and  go  West 
to  him.  In  this  letter  she  asks  him  to  tell 
ber  exactly  how  he  is  situated.  Defendant's 
answer  to  this  letter  shows  that  at  that  time 
he  had  a  position  at  $75  per  month,  but  hoped 
soon  to  do  better.  His  net  capital  at  the 
time  he  wrote  was  but  $77.60.  While  he  ex- 
pressed an  earnest  desire  to  have  complain- 
ant and  their  child  Join  him,  his  letter  was, 
upon  the  whole,  very  discouraging,  and  in- 
dicated plainly  that  at  that  time  he  was  un- 
able to  support  complainant  and  her  daugh- 
ter. Complainant  does  not  appear  to  have 
answered  this  lett^,  but  three  months  later 
(August,  1911)  filed  her  bill  of  complaint. 

The  earnings  of  the  husband  during  the 
first  10  years  of  his  married  life  seem  to 
have  been  Insufficient  for  the  supiwrt  of  his 
family.  The  record  does  not  show  any  par- 
ticular extravagance  upon  the  part  of  either 
of  the  parties,  yet  they  were  always  In  debt 
They  never  seemed  to  be  quite  able  to  make 
ends  meet.  This  condition  of  their  finances 
is  claimed  by  complainant  (and  doubtless 
truthfully)  to  have  caused  her  much  worry 
and  anklety.  During  bis  absence  In  the 
West,  she  repeatedly  wrote  to  him  that  she 
would  not  go  to  him  ui^ti]  he  had  something 
to  which  to  go.  That  time  seems -nevo-  to 
have  come:  for  never  has  defendant  been 
able  to  send  to  her  money  sufficient  to  take 
her  and  the  child  to  him.  There  seems  to 
US  no  doubt  however,  that  defendant  during 
all  these  five  years,  has  been  earnestly, 
though,  perhaps,  Inefliclently,  striving  to  gain 
a  foothold — to  better  his  condition  and  ulti- 
mately to  bring  bfs  wife  and  child  back  to 
him.  His  letters,  we  b^ve.  Indicate  an 
honest,  genuine  aftectlon  for  hia  fiimliy. 
While  he  deplores  his  past  failures,  he  is  al- 


ways (H>timisuc  and  hopeful  for  the  fatun 
Complainant  herself  credits  his  good  Intei 
tions.  She  testified:  "Q.  WeU,  now,  then, 
will  say  that  yon  haven't  any  doubt  that  i 
yon  should  go  out  there  to  live  with  him  tha 
he  would  Biqiprat  yon  to  the  extent  fbRt  hi 
earnings  would  enable  him  to  do?  A.  No 
1  think  he  would  do  that  I  suppose."  De 
fendant  was  always  kind  to  his  family 
Complainant  says:  "He  was  one  of  the  qule^ 
sort    He  waa  never  ugly." 

At  the  time  of  the  bearing  defendant  vni 
local  manager  of  a  tdephone  and  tele^rapt 
office  at  Centralla,  WaA.,  at  a  salary  of  fSi! 
per  month,  with  (he  says)  good  projects  ol 
early  advancement  He  then  opressed  him- 
self as  anxious  and  willing  to  suppcnrt  his 
wife  and  child.  If  they  would  go  to  him. 

Can  deftodant's  failure  to  support  com- 
plainant for  five  years,  which  le  admitted, 
be  construed,  under  the  drcumstancee  of 
this  case,  to  have  been  wanton  and  cruel, 
within  the  meaning  of  the  statute?  Wo  are 
constrained  to  hold  that  it  cannot  be  so  con- 
strued. Stewart  V.  Stewart  105  Mich.  421, 
110  N.  W.  444.  Neither  misfortune  nor  in- 
competence vesultlng  In  a  failure  to  support 
affords  the  wife  any  ground  for  relief  under 
the  law.  The  possibility  of  such  a  result 
was  one  of  the  hazards  complainant  undo*- 
took  wh^  she  assumed  the  burdens  incident 
to  the  contract 

The  decree  must  be  reversed  and  the  bill 
dismissed,  but  without  costs. 


McBBIDE  V.  JERRT  MADDEN  SHINQLE 
.  CO. 

(Sapreme  Qowt  of  Michigan.    Dec  17,  1912.) 

1.  Master  and  Sebvant  ({  88*)— Inuefend- 
BNT  OoNTBACToa— 'Who  is. 

A  contractor  to  cut  and  deliver  timber  at 
fixed  prices  at  places  designated  is  an'  inde- 
pendeot  coDtractor,  wtiere  the  contract  does  not 
reserve  to  the  employer  the  riglit  to  control  the 
details  of  the  work  or  to  interfere  with  the 
manner  of  doing  the  work  so  long  as  the  con- 
tractor is  able  to  do  it  and  the  employ6a  of  the 
contractor  are  his  employes  and  not  the  em- 
ployes of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  144-162;  Dec.  Dig.  f 

2.  Master  and  Sbbvant  (S  88*)— Existinob 

OF  ReIATION. 

The  relation  of  master  and  servant  exists 
where  the  employer  retains  the  right  to  direct 
the  manner  in  which  the  business  shall  be  done 
as  well  as  the  result  to  be  accomplished,  but 
does  not  exist  where  the  person  employed  is  in 
the  exercise  of  a  distinct  independent  employ- 
ment and  not  under  the  immediate  control  or 
supervision  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rrant  Cent  Dig.  ||  144-162;   Dec.  Dig.  | 

3.  Masteb  and  Sebvant      88*)— Independ- 
ent CONTBACTOB— iNJDBT  TO  I3lfPLOTfis. 

A  teamster  employed  by  an  independent 
contractor  haoled  logs  to  pole  a  lake  to  make 
weak  spots  in  the  ice  safe  for  hauling  over  it 
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He  and  the  contractor  had  examined  the  ice  and 
ascertained  weak  places.  While  the  teamster 
was  haoling  logs,  the  overseer  of  the  employer 
appeared  at  the  lake  and  eesiBted  the  teamster 
and  showed  him  where  to  unload  poles.  The 
teamster  procured  additional  loads  and  un- 
loaded them  under  the  direction  of  the  con- 
tractor, and,  while  attempting  to  place  a  load 
at  the  place  directed  by  the  contractor,  the 
team  broke  through  the  ice.  Beld,  that  the 
overfieer  of  the  employer  did  not  aasnme  such 
direction  of  the  work  as  to  create  the  relation 
of  master  and  servant  between  the  teamster  and 
the  employer,  and  the  employer  was  not  liable 
for  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rvant.  Cent  Dig.       144-152;   Dec.  Dig.  ! 

Error  to  Circuit  Court,  Chippewa  County; 
Horace  M.  Oren,  Judge. 

Action  by  John  McBrlde  against  the  Jerry 
Madden  Shingle  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Reversed  without  granting  new  trial. 

Argued  before  MOORE,  C.  J.,  and  STEERE, 
McALVAT,  BROOKE,  KUHN,  STONE, 
OSTRAMDER,  and  BIRD,  JJ. 

F.  T.  McDonald,  of  Saolt  Ste^  Marie,  for 
appellant  M.  M.  Lanaonth,  of  Sault  Ste. 
Marie,  for  appellea 

KUHN,  J.  Tbe  ^alntiff,  being  the  owner 
of  a  team  of  horses,  in  the  fall  ot  i90&,  sent 
thm  with  a  driver,  Samuel  Hewitt,  to  Trotit 
in  Chippewa  comity  in  this  state,  to 
worlE  for  JuUns  Brandt,  who  bad  a  contract 
with  the  defendant  company  to  cnt  and  de- 
liver certain  timber  at  BxfiA  prices  on  bank  or 
on  cars,  as  designated,  near  Tront  Lake.  The 
contract  was  In  writing  imd  provided  that 
the  timber  should  be  cat  clean,  manufactured 
In  a  workmanlike  manner,  and  delivered  be- 
fore April  16,  1909.  The  time  tor  complet- 
ing the  contract  was  extended  by  the  defend- 
ant, and  all  the  work  done  by  Brandt  from 
1908  until  the  spring  of  1911  was  done  under 
this  contract  Some  changes  were  made,  by 
mutual  consent  ab  to  the  place  of  delivery ; 
but  In  1909-10  the  route  for  hauling  the  logs 
was  to  Trout  Lake,  and,  In  order  to  get  the 
logs  to  the  banking  grounds  at  this  place, 
Brandt  made  a  road  and  attempted  to  cross  a 
small  lake,  approximately  40  rods  wide  which 
was  frosen  and  covered  with  Ice  at  the  time. 
On  January  10,  1010,  tbe  driver.  Hewitt, 
with  plalntUTs  horses,  was  working  under 
Brandt's  orders  and  dlreeUons  in  plowing 
the  road  down  to  the  late.  In  the  forenoon 
of  that  day,  Brandt  and  Hewitt  walked  out 
on  the  ice  so  as  to  ascertain  If  it  was  strong 
enough  to  haul  logs  across.  Holes  were  cut 
with  an  ax  every  15  or  20  rods,  and  some 
weak  places  were  found  In  the  center  of  the 
lake.  In  the  afternoon,  Brandt  told  Hewitt 
to  haul  some  logs,  so  as  to  pole  the  lake, 
by  which  means  It  was  intended  to  make  the 
weak  spots  on  the  Ice  safe,  by  allowing  the 
poles  to  freeze  in  solid.  While  this  work 
was  going  on,  llmothy  P.  Cullnan,  who  was 
the  ovetseer  of  the  woods  operations  of  the 


defendant  company,  appeared  at  tbe  lake, 
and  Hewitt  daims  that  he  assisted  him  in 
loading  poles  on  his  dray  and  w»t  on  the 
Ice,  cot  several  holes,  and  assured  him  that 
the  ice  was  safe  at  those  jriaces  and  ibowed 
him  where  to  unload  the  poles.  It  is  alao 
claimed  by  Hewitt  that  Brandt  said  he  would 
not  cross  the  Ice  without  Instructlfms  from 
CuUnan.  Hewitt  thereopon  left  to  get  a  sec- 
ond load  of  poles  and  met  Cullnan  on  the 
edge  of  the  lake  as  he  was  coming  ba^  He 
placed  the  second  load  at  the  point  where 
he  bad  left  the  first,  and.  It  Is  claimed,  as  di- 
rected by  Cullnan.  Cnllnan  did  not  retam, 
and  Hewitt,  after  delivering  tlie  second  load, 
went  after  a  third,  which  he  placed  about 
15  feet  farther  out  In  the  lake,  under  direc- 
tion of  Brandt,  and  then  went  attex  a  foorth 
load*  wbi(^  he  att^pted  to  place  still  far- 
ther out,  also  under  direction  of  Brandt, 
whereupon  the  team  broke  through  the  Ice 
and  were  drowned.  Suit  wu  broiq;ht  against 
the  defendant  company  for  the  value  of  the 
horses.  It  waa  the  claim  of  the  plaintiff  on 
the  trial  of  the  ease  below,  and  It  la  urged 
here,  that  tbe  defendant  company's  walking 
boss  assumed  and  exercised  such  anfiiorlty 
over  tlie  driver  and  team  of  the  irialntlff 
and  gave  the  driver  audi  assurancee  as  to 
the  condition  of  the  ice  as  to  create  the  re- 
lationship of  master  and  servant  between  the 
defendant  company  and  tiie  drlv«.  This 
brings  us  to  a  discussion  of  what  Is  the  all- 
Important  question  In  this  case. 

[1]  It  is  an  undisputed  fact  that  in  the 
ordinary  relationship  Brandt  was  an  inde- 
pendent contractor.  There  was  no  provlslou  in 
the  contract  reserving  to  the  def^dant  com- 
pany the  rl^t  to  control  the  deUdls  oT  the 
work.  The  company  had  no  right  to  Inter- 
fere with  the  manner  of  doing  the  work,  or 
to  assume  direction  of  It  as  long  as  Brandt 
was  able  to  do  it ;  ttie  only  provision  in  the 
contract  with  reference  thereto  being:  "It  is 
further  agreed  and  distinctly  understood  that 
should  the  said  Julius  Brandt,  through  sldE- 
ness,  dlsabilil?,  drath  or  any  other  cause  Ge 
unable  to  properly  look  Etter  and  manage  tbe 
said  work,  then  the  parties  of  the  first  put 
shall  have  the  right  to  take  charge  of  said 
work  and  carry  out  the  terms  of  Uiis  agree- 
ment at  the  cost  and  expense  of  tlie  said 
Julius  Brandt"  No  claim  is  made  of  any 
such  right  to  interfere  on  the  part  of  the 
defendant  company*  and  Cullnan  stated: 
"Brandt,  himself,  had  the  sole  direction  at 
cutting  the  timbers  under  his  contract,  and 
the  hauling  of  It  and  placing  It  on  the  bank- 
ing ground.  Q.  Did  you  have  any  wwk  to 
do,  or  Instructions  from  the  company,  with 
respect  to  that  work?  A.  Why,  no  more  Uian 
to  go  and  look  around  and  see  how  Qiey  wue 
getting  aloi^"  The  general  rule  has  been 
repeatedly  stated  by  the  authorities  that  the 
relation  of  master  and  servant  does  not  exist 
where  the  person  employed  is  In  the  ex«- 
clse  of  a  distinct  independoit  employment 
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aua  ntff  unaer  tne  mnnewafe  utmtrvi,,  un  co- 
tton, or  aup&rvision  of  the  employer.  De 
Forrest  v.  Wright,  2  Mich.  368.  This  case 
lias  been  repeatedly  dted  and  the  Supreme 
Court  of  Massachusetts  In  Linton  t.  Smith, 
8  Gray.  147,  declared  It  to  be  a  well-oon- 
eidered  case. 

L2]  T\xe  relation  of  master  and  servant  ex- 
ists wherew  the  employer  retains  the  right 
to  direct  the  manner  in  which  the  bnsinesB 
shall  be  done  as  well  as  the  result  to  be  ac- 
complished, or,  In  other  words,  not  only  wliat 
shall  be  done,  hot  how  it  shall  be  done.  26 
Cyc.  986. 

[3]  Oan  it  be  said  that  at  the  time  of  the 
accident  Hewitt  was  under  the  Immediate 
direction  and  control  of  tbe  defendant's  rep- 
reeentatlTef 

The  record  discloses  that  Cullnan  was  not 
at  tbe  scene  at  that  time  and  that  Brandt 
was  actually  superrlsing  the  work.  Hewitt 
testified:  "I  was  working  for  Hr.  Brandt 
Mr.  Brandt  fixed  my  wages.  Mr.  Brandt 
hired  me  and  also  hired  this  team  that  was 
lost  He  told  me  what  he  would  pay  me. 
Q.  And  yon  to<A  orders  from  Brandt  as  to 
what  you  were  to  do?  A.  Tes,  up  to  that 
time.  Q.  And  you  knew  that  he  was  your 
boss,  and  no  one  else?  A.  Yes,  he  gave  me 
orders.  Q.  Ton  were  not  working  for  the 
Jerry  Maddra  Shingle  Company?  A.  No,  sir, 
Q.  And  you  received  no  InstructlonB  from  tbe 
Jerry  Madden  Shingle  Company  with  respect 
to  your  work,  when  you  went  to  work  there 
for  Brandt?  A.  No,  sir;  only  to  get  my  pay. 
Q.  And  you  got  yonr  pay  tiova.  the  Jerry 
Madden  Sbingle  Company  on  orders  issued 
by  Brandt?  A.  He  gave  us  our  time;  yes, 
sir.  Q.  And  yon  would  go  to  the  Jerry  Mad- 
den Shingle  Company  to  get  paid?  A.  Tes, 
sir.  Q.  You  knew  you  were  hired  by  Brandt, 
and  that  you  were  subject  to  hia  Instruc- 
tlonB? A.  Yes,  sir.  Q.  And  you  knew  that 
lie  was  the  man  to  let  you  go,  and  tell  yon 
when  your  work  was  done?  A.  Yes,  sir. 
<2.  And  to  let  you  know  if  the  work  was 
done  satisfactorily?  A.  Tes,  sir.  •  •  • 
<i.  Had  you  left  the  employment  of  Brandt 
and  become  employed  by  the  Jerry  Madden 
Sbingle  Company  that  morning?  A.  No,  sir. 
The  walking  boss  gave  the  orders  that  morn- 
ing. Q.  Did  you  change  your  employment 
that  morning?  A.  I  didn't  know.  The  walk- 
ing boss  Is  the  man  that  gave  the  orders, 
anyway.  I  bad  not  quit  working  for  Brandt 
*  *  *  I  put  tbe  first  and  second  loads  at 
the  same  point  and  the  third  15  feet  further 
ont  as  directed  by  Mr.  Brandt  I  bad  to 
drive  the  horses  16  feet  farther  out.  The 
ice  was  just  as  good  there  as  where  I  was. 
Tbe  men  were  working  alongside  where  the 
poles  were  left  making  a  road.  They  were 
poling  the  ice  at  the  right-hand  side  of  where 
I  pnt  tbe  poles.  After  unloading  these  poles, 
I  weot  back  and  got  another  one.  Q.  Now, 
yon  came  out  with  the  fourth  load,  and 
where  did  you  put  that  load?    A.  Brandt 


wia  me  lo  poi  ie  a  ucue  piece  luruer  anee 
Q.  And  how  far  did  you  go  with  It?  A. 
went  ahead  about  20  or  25  feet  Q.  Farth 
on  than  the  third  load  of  poles?  A.  Tes,  s 
Q.  And  you  started  to  unload  them?  A.  K 
sir ;  the  team  went  through  the  Ice." 

Defendant  did  not  hire  the  driver  and  hi 
no  power  to  discbarge  bim.  It  stood  In  i 
sort  of  contractual  relation  with  him.  1 
tbe  case  of  Rledel  v.  Moran,  Fltzslmons  C< 
103.  Mich.  262.  61  N.  W.  509,  the  doctrine  la: 
down  in  De  Forrest  t.  Wright  supra,  Is  r 
aflarmed.  See,  also,  Reler  v.  Detroit  Ste 
Works,  109  Mich.  244,  67  N.  W.  120;  Bun 
V,  Mich.  Paint  Co.,  152  Mich.  613,  116  N.  V 
1S2,  16  L.  B.  A.  (N.  S.)  816 ;  Larsen  v.  Hon 
Telephone  Co.,  164  Mich.  295, 129  N.  W.  8& 
In  our  opinion.  Cullnan,  by  the  acts  testlfle 
to  by  plaintlfTs  driver,  Hewitt,  did  not  ai 
sume  such  Immediate  control  and  dlrectlo 
of  the  work  of  building  the  road  across  th 
lake  as  to  create  the  relaUonshlp  of  maste 
and  servant  between  the  driver  and  the  d( 
fendant  company  at  the  time  of  the  acddwl 

The  trial  Judge  should  have  directed  a  vei 
diet  for  the  defendant  at  tbe  close  of  th' 
proofs,  as  requested  by  defendant's  .counsel 
It  is  unnecessary  to  consider  tbe  other  as 
signments  of  error. 

The  Judgmoit  is  reversed,  and  no  new  trla 
granted. 


GORHAN  at  aL  T.  PATRICK  HIRSOH  CO 
et  aL 

(Snpreme  Court  of  Michigan.   Dee.  17,  1912.) 

1.  Affkal  and  Bbbob  (S  150*)— Pabtt  Enti- 
tled TO  Appeal— Pabtt  in  Interest. 

Receivers  of  a  railroad  company  petitionee 
for  the  distribution  of  the  proceeds  of  the  sale 
of  railroad  property  ordered  in  a  suit  and 
creditors  of  tne  company  filed  Intervening  peti- 
tions praying  for  the  distribution  of  tbe  funds 
among  them,  llie  court  entered  a  decree  ol 
distribution  among  the  creditors.  Tbe  attorn^ 
for  the  receiver,  who  had  also  appeared  for 
the  railroad  company,  indorsed  on  the  decree 
hia  consent  to  the  entry  thereof.  The  railroad 
company  at  the  time  of  the  decree  of  distribn- 
tion  was  and  continued  to  be  in  tbe  hands  of 
tbe  receiver.  Held,  that  tbe  railroad  company 
had  no  interest  in  the  proceeds  and  could  not 
appeal  from  tbe  decree  of  distribution  under 
the  rule  that  an  appeal  can  only  be  taken  by 
parties  affected  by  the  decree. 

[fid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  934-946;  Dec.  Dig.  { 
150.*J 

2.  Appeal  and  Esbob  ((  984*)— Allowancb 

OF  Fees— CONCLTIBIVENESS. 

The  allowance  by  the  trial  court  of  so- 
licitor's and  receiver's  fees  in  proceedings  for 
the  distribution  of  proceeds  of  a  sale  of  prop- 
erty in  tbe  hands  of  tbe  receiver  will  not  be 
disttirbed  in  the  absence  of  anything  to  in- 
dicate that  the  trial  court  abused  Its  discre- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %\  3881-3888;  Dec.  Dig.  § 
984.*] 

8.  Appeal  and  Bbbob  ({  190*)— Axlowancb 
OF  Claims— Objectionb  in  Tkeai.  Ootntr. 
Where,  in  proceeding  by  a  receiver  for 
tbe  distribution  of  funds  in  court  the  attention 
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of  the  court  was  called  to  claims  and  proofs 
were  takeQ  itt  open  court  in  relation  thereto, 
though  the  daims  bad  not  been  filed  with  the 
register,  bat  no  objection  on  that  «onpd  was 
made  in  the  trial  court,  a  decree  of  distribu- 
tion of  the  proceeds  would  act  be  diatarbed 
because  jt  allowed  such  claima. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fiS  1216-1220;  Dec  Dig.  | 
19a*] 

Oatrander  and  McAlvar.  33.,  dissenting. 

Cross-appeal  from  Circuit  Court,  Monroe 
County,  in  Chancery;  Harry  A.  I»ckwood, 
Judga 

Suit  by  Frank  Gorman  and  others  against 
the  Patrick  Hlrsch  Company  and  others,  in 
which  the  Trust  Company  of  America  filed  a 
cross-bill.  There  was  a  decree  directing  a 
sale  of  the  Toledo,  Ann  Arbor  &  Detroit  Rail- 
road Company,  and  its  receivers  filed  a  peti- 
tion for  the  distribution  of  the  proceeds  of 
the  sale  paid,  into  court,  and  Frank  Gorman 
and  others  Intervened.  From  a  decree  of  dis- 
tribution, the  Ann  Arbor  &  I>etrolt  Railroad 
Company  appeals,  and  Frank  Gorman  and 
others  crosB-appeaL  Affirmed. 

Argued  before  MOORE,  C.  and  OS- 
TRANDBR,  STBBRB,  McALVAT,  BBOOKB, 
KUHN,'and  STONB,  JJ. 

Ralph  S.  HcdlHKK^  and  Olande  B.  Banker, 
both  of  Toledo,  Ohio,  and  Smith  Baldwin  ft 
AleuuUtor,  of  Adrian,  for  complainants.  E. 
B.  Gllday,  ot  Monroe,  fOr  defendants. 

MOOBB,  O.  J.  The  record  in  this  case  cot- 
ers  400  prbited  pages.  1^  case  Is  daborate- 
ly  briefed.  We  think  the  f o1Iow1d«  staton^t 
of  facta,  takai  (diiefly  from  the  brief  of  the 
BoUdton  fOr  the  comi^ainantB,  Is  JnsUfled 
by  the  record.  We  quote  : 

"This  Btatemoit  la  largely  taken  from  the 
opinion  of  Judge  Lodtwood.  Friw  to  April 
16, 1904,  the  Toledo  ft  Northweston  Railway 
Company  had  been  incorporated  under  the 
laws  of  the  atiu%  of  Ohio  to  oonstmct  and 
operate  a  railroad  from  the  city  ot  Toledo 
to  the  state  line  between  the  states  of  Ohio 
and  Michigan,  and  the  Michigan  Traction 
Company  had  been  organised  under  the  laws 
of  tbe  state  of  Michigan  to  construct  and  op- 
erate a  railroad  from  the  state  line  hetwea 
the  states  of  Ohio  and  Michigan  to  the  dty 
of  Ann  Arbor.  Some  work  had  beoi  done  In 
prdlmlnary  surras  and  In  acquiring  -rights 
of  way  betweoi  these  two  dtlea.  On  the 
16th  day  of  April,  1004,  a  contract  was  en- 
tered Into  between  the  Toledo  ft  Northwest- 
em  Railway  Company  and  ]^trldc  Hlrsch 
wherein  It  was  provided  tliat  tiie  two  railway 
companies  above  moitloned  should  be  consol- 
idated In  a  corporation  to  be  known  as  the 
Toledo,  Ann  Arbor  ft  Detroit  Railway  Com- 
pany, which  (»nsolldated  company  should 
have  a  capital  stock  of  fl,500,O0O  secured  by 
a  first  mortgage  on  its  property;  that  this 
contract  should  be  assumed  by  tbe  consolidat- 
ed company,  and  Patrick  Hlrsch  agreed  In 
said  contract  to  construct  and  complete  a 


railroad  frmn  the  dty  at  Toledo  In  the  state 
of  Ohio  to  the  dty  of  Ann  Arbor  in  the  state 
of  Michigan  for  said  consolidated  company, 
to  equip  the  railroad  with  all  necessary  pow- 
er houses,  electrical  machinery,  substations, 
passenger  and  frdght  depots,  and  to  do  every- 
thing to  make  a  complete  railroad,  for  the 
sum  of  ¥2,766,000,  to  be  paid  with  the  stock 
of  the  consolidated  company  to  the  extent  of 
$1,490,000  par  value  and  ¥1,S00;000  of  Its  first 
mortgage  bonds  at  85  per  emit,  the  same  be- 
ing the  entire  stodc  and  bond  issue  of  the 
consolidated  company  exc^  10  shares  of  the 
capital  stock.  This  ctntract  provided  that. 
Immediately  upon  the  execaOoa  of  the  niort- 
gage  by  the  consolidated  company,  the  trustee 
therein  should  deliver  to  Patrick  Hirscb 
$240,000  face  value  of  the  bonds  and  con- 
temporaneously $600,000  par  value  <^  the 
capital  stodc  of  the  company,  which  were  to 
be  rec^ved  by  the  contractor  as  part  pay- 
m^t  of  the  contract  price,  and  the  balance 
of  the  bonds  and  stodcs,  It  was  provided, 
should  immediately  be  deiivra%d  to  John  H. 
C^auss,  as  trustee.  It  was  furthw  {Kovlded 
that,  upon  the  commracement  of  the  woric  by 
the  contractor,  CSauss.  as  trustee,  should  de- 
liver to  him  $210,000  of  the  bonds  and  9133.- 
000  par  value  of  the  said  stxxk,  and  ttat  eadi 
30  days  th«%after  the  tmstee  should,  upon 
the  rece^  of  a  cerUflcate  of  an  ensfaieeT  of 
the  consolidated  company,  deliver  $86^000 
face  value  of  the  bonds  and  16(^000  par  -vmloe 
of  the  stock,  and  upon  the  conqdetton  of  the 
work  should  deliver  the  balance  of  tiw  stocks 
and  bonds  to  the  contractor.  And  it  was 
further  provided  that  said  (^ubb  vat  tolly 
empowered.  In  his  dlscrethm,  to  hypothecate 
all  of  the  bonds  and  stock  held  by  him  In  ee- 
crow,  as  he  might  dean  tt  wise,  as  ct^tenl 
security  for  the  notes  of  the  contncCw  m 
for  the  payment  of  loaiu  evidenced  bgr  tauA 
notes.  It  provided  that  the  otmtractorabonld 
pay  for  all  Inddental  expenses,  legal  eona- 
sel,  engineerlug,'  and  every  oth»  expense 
connected  with  the  bnUdlng  and  eonq^etlng 
and  equipping  of  said  railroad.  This  contract 
was,  on  the  26th  day  of  May,  190^  assigned 
by  Patrick  Hlrsch  to  Patrick  Ulrsdi  Com- 
pany, a  corporation,  In  consldemtkm  of  the 
Issuing  to  blm  of  all  its  common  stock.  The 
consolidated  company,  known  as  the  Toledo. 
Ann  Arbor  ft  Detroit  Railroad  Company, 
was  organized  as  provided  In  the  ctrntract, 
and  Patrick  Hlrsch  Company,  a  corpora- 
tion under  the  laws  of  the  state  ot  Delaware, 
was  also  organised. 

"Tbe  persons  who  were  promoting  this 
railroad,  and  who  became  8tockhold«8  of 
the  consolidated  omipany,  were  also  stock- 
holders and  officers  of  the  Patrick  Blrsdi 
Company.  Mr.  Clauss,  who  by  this  contract 
Is  made  trustee  of  the  bonds  and  atodn  of 
the  consolidated  company,  became  pre^oit 
of  the  Toledo,  Ann  Arbor  ft  D^rolt  Railroad 
Company  and  treasurer  of  ttienitrlcklliradi 
Company.  Many  of  the  directors  ot  the  raU- 
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road  company  ware  directors  of  Uie  Fatrld^ 
Hlrsdi  Oompany;  In  fact,  tbero  were  no 
sbarea  of  stock  In  tbe  railroad  company  ex* 
cept  10  tbat  vera  origlnaUy  satMcrlbed  fiir 
except  the  snbscrlptfon  was  made  tbroQgb 
the  Intermadlary,  Patrltik  mrseb  Company. 
In  this  original  contract  for  the  constmctlon 
of  the  road,  moition  Is  frequently  made  of 
La  wren  CO  Bamnm  &  Oo.  The  trustee  In  the 
mortgage  is  to  be  satisfactory  to  Lawrence 
Bammn  ft  Co.;  tbe  form  and  terms  of  the 
stock  and  bonds  Is  also  to  lie  satisfactory  to 
Ijawrenoe  Bamam  &  Ga ;  the  flnt  of  9240,- 
000  of  the  bonds  and  1080,000  of  the  stock 
are  to  be  delivered  apon  the  oxdw  of  the 
consolidated  company  in  such  form  as  shall 
be  approred  by  counsel  fbr  Lawrence  Bar- 
Bum  ft  Go.  Pnrsnant  to  this  contract,  the 
Toledo,  Ann  Arbor  ft  Detroit  BaUroad  Com- 
pany on  July  1,  1904.  made  and  executed 
I4SOO  bonds  of  the  denomination  of  91,000 
each,  end  a  mortgage  npoa  all  its  property 
and  all  the  proper^  to  be  acquired  thereaft- 
er by  It  to  secure  the  payment  of  said  bonds, 
said  mortgage  running  to  the  Trust  Company 
of  Am^ca,  as  trustee,  and  all  of  these  bmds 
and  all  but  10  shares  of  the  stock  of  the  rail- 
road C(mipany  were  placed  In  the  bands  of 
J.  H.  ClauBs. 

"As  a  further  preliminary,  Patrldc  Hlrsdi 
Company  entered  into  two  contracts  with 
lAwrence  Banmm  ft  Co.  These  contracts 
were  shnultaneously  made  and  are  dated 
June  1, 1904.  One  of  these  contracts,  marked 
E&chlbit  Na  2,  is  an  agreement  on. the  part 
at  Lawrence  Bamum  ft  Ca  to  purcbase  1,118 
of  the  bcmds  of  tbe  Ttdedo,  Ann  Arbor  ft  De- 
tridt  Bailroad  Company  at  85  craits  on  a  dol- 
lar at  any  time  within  90  days  after  tbe  com- 
pletl<m  of  the  railroad  in  accordance  with 
the  plans  and  speclflcaUoas,  and  also  pro- 
viding that  tbe  road  shall  be  fully  completed 
within  two  years  from  the  date  of  the  con- 
tract The  other  of  these  contracts,  marked 
Sxhiblt  No.  8,  in  addition  to  the  discount  of 
15  par  cent  on  the  face  of  the  bonds  pro- 
Tides  for  the  paymeit  of  flS,012.50  in  cash 
to  Lawrence  Bamum  ft  Co.  each  90  days 
from  tbe  date  of  the  contract  to  the  comple- 
tion of  the  road,  and  also  payment  of  940,000 
in  cash  and  9147,000  of  the  bonds  and  9100,- 
000  of  the  stoA  of  the  railroad  company ;  In 
otb«  words,  Lawrence  Barnum  ft  Co.  was 
to  receive,  in  addition  to  9100,000  of  the 
sto(^  compensation  and  discount  upon  the 
bonds  amounting  to  9443,200  on  the  basis 
that  tibe  construction  would  continue  two 
years.  The  first  of  these  contracts  was 
shown  to  the  various  ^persouB  desiring  to 
make  subcontracts,  but  the  second  was  not 
disclosed.  The  amoimt  of  money  actually 
paid  to  Lawrence  Bamum  ft  Co.  on  account 
of  this  underwriting  agreement  was  900,- 
428.02.  As  a  farther  preliminary  step,  a  so- 
called  unit  agreem^t,  Bxldblt  10,  was  made, 
whorein  the  cwganisatlon  of  these  railroad 
companlea  was  redted,  and  tbe  proposed  con- 
8olidati<m  and  the  issuance  of  tlw  bonds  and 


making  of  the  mortgage  was  also  recited, 
and  It  mts  fiirthw  recited  that  Jobn  B. 
Glauss  is  in  a  position  to  acquire  9240,000  of 
the  first  mmtgage  bonds  to  be  Issued  by  the 
said  consolidated  company  when  and  as  soon 
as  the  same  are  Issued  for  the  sum  of  9204,- 
000  In  cash.  It  was  agreed  between  the  sub- 
scribers to  said  agreemoit  that  the  said 
bonds  and  stocks  should  be  divided  Into  20 
blodES  or  units,  eadt  to  cmudst  at  912,000  of 
said  bonds  and  9S^M)0  of  said  capital  stock, 
and  that  the  subscription  price  of  each  of 
said  blocks  <a  units  of  bonds  and  stocks 
should  be  the  sum  of  91(^200  in  cash  to  be 
paid  to  said  Clanss  when  called  for  under 
the  terms  of  the  agreemoit  The  subscribers 
to  this  agreement  sabscrlbed  tm  most  all 
of  said  units,  and  It  appears  tnm  tike  testi- 
numy  in  tUs  case  that  these  subscribers, 
each  of  them,  paid  910,200  for  each  ^unit, 
and  received  the  bonds  and  stocks  as  above 
provided.  These  bonds  and  stocks  were  to 
be  turned  over  to  Patrkdc  Hlrsch  Immediate- 
ly upon  the  execution  ct  said  mor^ge  by 
tbe  terms  of  bis  contract  with  the  railroad 
company.  The  money  received  npon  this 
unit  agnement  went  Into  tbe  bands  of  Pat- 
rick Hlrsch  Company. 

"Patrick  Hlrsch  Con^Hmy  then  sublet  the 
constructitm  of  this  raUroad  to  various  par- 
ties and  made  contracts  with  other  parties 
fbr  material  to  be  used  in  the  contraction, 
among  wMch  contracts  was  a  contract  with 
Gorman  Bros.,  tbe  origbial  cmnplalnants  in 
this  cause,  for  the  ccmstractlon  of  the  power 
house  at  the  village  of  Petersburg;  and  an- 
other with  the  Lamb  Wire  ^^ence  Company 
tot  constructing  fOnces  along  the  right  of 
way  of  the  railroad;  and  another  with  J. 
L  HosIot  ft  Co.  for  ties  and  materials  to  be 
used  in  said  railroad.  In  all  these  contract 
It  was  provided  that  Fatrl^  Hlrsch  Compa- 
ny should  pay  60  per  cent  or  thereabouts 
in  cash  and  give  notes,  secured  by  the  first 
mortgsfe  bonds  ot  the  consolidated  company, 
for  the  other  60  per  cent  Tbe  right  of  way 
was  acquired  by  Mr.  Bn^oon,  employed  by 
the  Blrs<di  Company,  and  title  taken  to  the 
Toledo,  Ann  Arbor  ft  Detroit  BaUroad  Com- 
pany. Nearly  all  of  it  was  acquired  betweoi 
the  city  of  Toledo  and  the  dly  of  Ann  Ar- 
bor. The  grading  was  largely  done  between 
these  two  points.  Ties  and  rails  were  laid 
from  PeterBburg  south  a  distance  of  about 
18  miles  and  extending  atwut  2%  miles 
into  tbe  state  of  Obia  The  various  sub- 
contractors and  materialmen  had  accumu- 
lated large  quantities  of  material  along  tbe 
line  of  the  road,  more  eQ>eclally  at  the  vil- 
lage of  Petersburg,  for  tbe  construction  of 
the  railroad.  Most  of  the  actual  work  of 
construction  was  done  between  the  1st  of 
June  and  the  1st  of  December,  1906.  At  thi» 
latter  date,  all  work  and  furnishing  of  ma- 
terials ceased  because  of  the  fiillure  of  Fat- 
rick  Hlrsch  Company  to  make  payments  ac- 
cording to  Its  contracts  with  the  various  par- 
tie&  Later  receivers  were  ai^lnted  In  tbls ' 


caae  for  the  Toledo,  Ann  Arbor  ft  Detroit 
Ballroad  Company  In  the  atate  of  Hi<dilgan, 
and  the  same  persons  were  aH>olnte<l,  by  the 
conrt  In  Ohio,  recetvers  of  tbe  railroad  com- 
pany In  the  state  of  Ohio,  and  a  receiver 
was  appointed,  by  the  conrt  In  Ohio,  for  Pat- 
rick Hlrsch  Oompany. 

'^After  the  auapraislon  of  work,  a  number 
of  raltB  were  brought  by  the  BUbcontractmrs 
and  materialmen  against  Fatn<^  Ulrsch 
Company;  several  of  them  In  replevin  for 
material  on  the  ground  and  some  of  It  in 
the  trai^  ottters  In  attachmmt,  until  finally 
the  bill  by  Gorman  Bros,  was  filed  and  all 
parties,  Including  the  railroad  company, 
claiming  any  right  to  or  liens  upon  the  rail- 
road property,  or  tiie  materials  that  had 
been  used  in  tiie  making  of  the  trad:  so  tar 
as  it  was  constructed,  were  tiefore  the  court 
in  this  case.  On  Atwnst  24.  1906,  the  orig- 
inal bill  of  complaint  In  this  cause  was  filed 
by  Prank  Gorman,  James  Gorman,  and 
Thomas  Gorman,  comprlaing  the  copartner- 
ship of  Gonnan  Bros.,  against  Patrick  Hlrsch 
Company,  the  XiHedi^  Ann  Arbor  &  Detroit 
Bailroad  Company,  and  the  Trust  Company 
of  America.  The  purpose  ct  the  original  bill 
was  toT  the  appolntmoit  cS  a  receiver  for  the 
railroad  company  and  to  enforce  a  medban- 
ic's  lien  against  oertaUi  property  in  the  vil- 
lage of  Petersburg  upon  which  the  complain- 
ants had  built  and  partial^  con^leted  a 
power  bouse  under  their  contract  with  the 
Patrick  Hlrsch  C<Hnpany,  which  latter  com- 
pany had  a  contract  with  the  Toledo,  Ann 
Arbor  &  Detroit  Railroad  Oompany  to  oon- 
stmet  the  railroad  from  Toledo  to  Ann  Ai^ 
bor. 

"The  Tnut  Oompany  of  America  filed  its 
answer  and  a  croes-blll  in  said  cause,  In 
which  cross-bill  the  said  Trust  Company 
asked  to  have  foredosed  the  mortgage  tfven 
1^  the  Toledo,  Ann  Arbor  &  Detroit  Rail- 
road Company  to  it  as  trustee,  covering  all 
of  the  property  of  said  railroad  company  to 
secure  the  bonds  of  said  railroad  company 
to  the  amount  of  $1,000,000.  And  In  said 
cross-bill  there  were  made  defendants,  in  ad- 
dition to  the  persons  already  made  parties, 
the  Lamb  Wire  Fence  Company,  the  Fidel- 
ity Construction  Company,  and  others.  On 
March  19,  1907,  the  answer  of  the  Toledo, 
Ann  Arbor  ft  Detroit  Railroad  Company 
and  of  Willis  Baldwin  and  I.  H.  Burgoon, 
who  had  theretofore  been  appointed  recov- 
ers of  said  railroad  company,  to  tbe  original 
bill  of  complaint  was  filed.  The  defoult  of 
Patrick  Hlrsch  Company  for  want  of  ap- 
pearance was  entered  by  the  complainants. 
On  December  7,  1907,  James  Ii.  Hosier  ft  Co. 
filed  its  answer  to  the  cross-bill  of  the  Trust 
Company,  in  the  nature  of  a  cross-Mil,  ask- 
ing that  it  be  given  a  lien  upon  the  railroad 
materials  furnished  by  It  under  a  contract 
with  Patrick  Hlrsch  Company  and  used  in 
the  construction  of  the  railroad.  On  Decem- 
ber 14,  1907,  the  Lamb  Wire  Fence  Company 
filed  Its  Bwwer  in  the  nature  of  a  cross-bill 


to  the  cross-bin  of  tlie  Trust  Oon^any,  and 
asked  that  it  be  given  a  lien  on  certain  prop- 
erty wfaldi  it  had  attadied  in  a  suit  against 
Patrick  Hlrscb  Company  prior  to  the  lies 
of  the  mortgage  of  the  Trust  Oompany  of 
America.  To  the  answers  and  cross-bills  of 
the  Toledo,  Ann  Arbor  ft  Detroit  Railroad 
Company  and  Its  reoelverB  and  of  the  lAmb 
Wire  Fence  Company  and  of  James  Ll  Hos- 
ier ft  COn  the  Trust  Company  of  Amerlcs 
filed  sepante  answws.  The  default  of  ^t- 
rlck  Hirsdi  Company^  for  want  ot  appear- 
ance  and  answer  to  the  cross  MU  of  ths 
Trust  Company,  was  entered  by  the  Trust 
Company  of  America. 

"On  these  several  lasnea  a  hearlos  was 
had  before  Judge  Lockwood,  and  m  July 
1,  1908,  a  final  decree  was  ent&ed  flndlng 
that  complainants,  GOTman  Bros.,  and  tbt 
defdndants,  the  Lamb  Wire  Foioe  Oompany 
and  James  L.  Hosier  and  Robert  C  Bowbu; 
had  no  Uen  against  the  proper^  In  qnes- 
tlon;  that  the  mortgage  given  by  the  rail- 
road company  to  the  Trust  Oonvanj  of 
America  was  a  good  and  valid  mortgase  and 
a  first  lien  on  all  the  looper^  of  the  rail- 
road company,  and  ordered  a  sale  of  the 
railroad  and  a  distribution  of  the  fund  real- 
ised to  the  sevwal  bondholders  as  fotuid  in 
the  decree,  with  the  following  provisions  as 
to  the  tmlt  holders.  The  court  further  finds 
that  145  of  the  remaining  bonds  seenred  bj 
the  said  mortgage  aforesaid  are  valid  obli- 
gations of  sa^  railroad  company,  and  woe; 
at  the  time  of  the  hearing  of  this  caose, 
held  by  the  parties  set  forth  In  the  following 
schedule  to  the  amounts  and  of  the  munber 
set  forth  opposite  their  reepectlve  names,  to 
wit: 

Sdiedule  B. 

Name.          •         Nos.  of  Bonds  Total 

J.  B.  Foraker           1  to   12  tnelnslva  12 

J.  M.  Griffith           IS  1 

Marr  S.  Bacon  14  to   24  •*  11 

J.  W.  Pero  &  Co.. .  25  to    36  "  12 

Chaa.  Thompson  ...  37  to    48  "  12 

M.  I.  Wilcox  Est...  49  to    68  *•  20 

W.  A.  Jonee  69  to    80  •*  12 

W.  M.  HoUiday. ..  81  to    83  "  3 

O.  S,  Wilcox  84  to    89  "  6 

H.  E.  Rouse.  90  to    95  "  6 

M.  I.  Wilcox  Est. .  96  to    99  "  4 

H.  O.  Stahl  100  to  111  «  12 

J.  H.  Clauaa  3T7  to  887  11 

J.  H.  Clauas  148  to  159  *  12 

J.  H.  Clauas  136  1 

M.  a  BxigBS  Eht..l87  to  146  «  10 

Total  145 

"With  reference  to  all  Uiese  bonds  enu- 
merated In  Schedule  B  and  secured  by  said 
parties  under  the  so-called  unit  agreement, 
tiie  court  finds  they  are  outstanding  obUga- 
tiona  of  tbB  Toledo.  Ann  Arbor  ft  Detroit 
Railroad  Compiuiy  to  the  amom^L  of  tb^ 
face,  together  with  the  accumulated  interest 
The  court  furfheor  finds  that  it  Is  claimed  by 
several  of  the  parties  of  this  cause  that  all 
of  the  145  bonds  enumerated  In  Scbednle  B 
were  Issued  to  the  parties  by  which  the 
same  are  held  as  hereinbefore  aet  forth  im- 
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der  the  agreement  by  which  said  parties 
or  Bome  of  them  became  the  owners  ot  a 
large  amount  of  the  capital  stock  of  the 
said  railroad  company,  for  which  said  parties 
paid  no  value,  and  that  the  parties  so  re- 
ceiving the  said  bonds  are  liable  to  said 
company  and  Its  creditors  for  the  unpaid 
value  of  said  stock.  The  court  does  not  at 
this  time  determine  the  Question  as  to  the 
liability  of  the  holders  of  said  last-named 
bonds  as  for  nnpaid  stock  subscription,  bnt 
it  orders  that  the  amount  to  which  the  hold- 
ers of  said  145  bonds  would  be  entitled  to 
receive  out  of  the  proceeds  of  sale  of  said 
property  to  be  paid  to  the  register  of  the 
court  to  abide  the  further  order  of  the  court 
herein  on  application  of  either  of  the  hold- 
«r8  of  said  bonds  or  of  the  receivers  of  said 
railroad  company. 

"The  railroad  having  been  sold,  there  was 
paid  to  the  register  of  the  court  November 
1,  1009,  the  sum  of  95,060.64,  being  the 
amount  due  to  the  aforesaid  unit  holders. 
The  court  then  made  an  order  July  12, 
1900,  upon  the  petition  of  the  receivers,  di- 
recting a  notice  to  be  published  requiring 
all  creditors  of  the  railroad  company  to  ex- 
hibit their  claims  and  become  parties  to  this 
suit  on  or  before  February  1,  1910.  In  ac- 
cordance with  said  order,  the  Lamb  Wire 
Fence  Company,  Gorman  Bros.,  and  J.  L. 
Hosier  filed  their  intervening  petitions,  set- 
ting up  claims  amounting  to  $7,838.88  and 
$18,62a25  and  $  ,  respertlvely,  grow- 
ing out  of  their  contracts  made  with  the 
Patrick  Hirsch  Company  as  subcontractors 
in  the  building  of  the  Toledo,  Ann  Arbor  & 
Detroit  Bailroad.  The  following  also  filed 
claims  with  the  register,  but  not  intervening 
X}etitions,  claiming  to  be  direct  creditors  of 
the  railroad  company:  Jno.  O.  Zabel,  ?3,- 
S11.32;  John  White,  5241.62  ;  0.  H.  Masters, 
9500.00. 

"The  petitions  are  too  lengthy  to  quote 
here.  They  set  forth  the  facts  showing  the 
manner  of  the  organization  of  the  railroad 
com[>any  and  the  Patrick  Hlrscb  Company, 
the  way  the  road  was  attempted  to  be  built, 
and  the  method  pursued  In  the  Issuing  of  the 
stocks  and  bonds  of  the  railroad  company; 
alleging  among  other  things  the  foHowing: 
The  whole  purpose  and  design  of  the  pro- 
moters of  the  railroad  company,  being  the 
persona  above  mentioned  and  their  associ- 
ates, if  any,  in  all  the  incorporations,  con- 
tracts, resolutions  and  acts  aforesaid,  or 
done  In  connection  therewith,  was  and  Is: 
<a)  To  enable  said  railroad  company  to  issue 
to  said  promoters  above  named  the  bonds 
and  stocks  of  the  said  railroad  company  at 
less  than  their  par  value,  and  that  the  ag- 
gregate of  said  bonds  and  stocks  should  be 
more  than  twice  the  actual  value  of  the  rail- 
road for  which  they  were  ostensibly  issued. 
<b)  That  by  the  fiction  of  a  contract  for  the 
construction  of  said  railroad  with  another 
company  it  might  be  made  to  appear  that 
«aid  bonds  and  stocks  were  Issued  tor  actual 


value,  and  thus  enable  the  inromoters  to  re- 
ceive said  bonds  and  stocks  and  place  them 
on  the  market  for  sale  to  innocent  purchas- 
ers at  a  discount,  who  could  not  buy  directly 
from  the  railroad  company  at  less  than  par. 
(c)  To  enable  the  construction  company  to 
make  subcontracts  with  labor  and  material- 
men for  the  actual  construction  of  said  rail- 
road, such  as  Gorman  Bros.,  but  whose 
claims  and  demands  for  payment  would  be 
against  the  construction  company  and  not 
against  the  railroad,  which  latter  ^ould 
have  the  railroad  protected  by  the  lien  of 
the  trust  deed  securing  the  bonds,  and  said 
bonds  being  payable  to  bwrer,  either  held 
by  said  individuals  Inter^ted  or  some  one 
of  them,  or  sold  on  the  market  and  the  pro- 
ceeds thus  received  and  held  for  their  In- 
dividual benefits. 

"The  prayer  Is  as  follows:  (a)  That,  upon 
the  hearing  oC  this  petition  the  said  court 
may  make  an  order  declaring  the  contract 
made  by  your  petitioners  with  the  said  Pat- 
rick Hirsch  Company  for  the  construction 
of  the  said  power  house  aa  aforesaid  to  be  a 
contract  made  with  both  corporations,  and 
with  the  otBcas  and  directors  of  said  corpo- 
raticma.  (b)  Tbat  upon  the  bearing  ot  said 
petition,  ttie  said  court  may  make  an  order 
that  said  contract  was  made  with  the  Toledo, 
Ann  Arbor  ft  Detroit  Bailroad  Company,  as 
well  as  witb  the  Patrick  Hirsdi  Company, 
(c)  That  the  court  may,  upon  the  bearing 
thereof,  declare  that  in  equity  the  said  fund 
should  be  subject  and  applied  upon  tb» 
claim  of  your  petitioners. 

"On  April  5, 1910,  the  recelTers  of  the  rail- 
road company  filed  a  petition  to  determine 
the  distribution  of  the  money,  amounting  to 
$5,000.64,  in  the  hands  of  the  register,  al- 
leging among  other  things:  Yonr  petitioners 
further  represrat  that  th^  are  informed 
and  believe  that  the  holders  of  said  14S 
bonds,  excepting  the  said  Mary  S.  Bacon,  are 
Indebted  to  the  said  railroad  company  large- 
ly In  excess  of  said  sum  now  In  the  hands 
of  said  register  (and  each  of  them  are  so 
indebted),  and  certain  creditors  of  the  said 
defendant  the  Toledo,  Ann  Arbor  &  Detroit 
Railroad  Company  claimed  that  all  of  the 
holders  of  said  145  bonds,  on  account  of 
fraudulent  acts  of  said  holders  in  their  con- 
nection with  the  organization  and  manage- 
ment of  the  said  railroad  company  and  the 
Patrick  Hirsch  Construction  Company,  and 
because  of  their  purchase  of  the  stock  of 
said  railroad  company,  which  tbey  severally 
have  not  paid  for,  and  which  they  are  sev- 
erally owing  the  said  railroad  company 
therefor,  are  liable  to  tbe  said  railroad  com- 
pany and  its  creditors  as  and  for  unpaid 
stock  subscriptions;  and  your  petitioners 
aver,  upon  information  and  belief,  upon 
the  grounds  above  stated,  that  all  of  the 
said  above-named  bondholders,  except  tbe 
said  Mary  S.  Bacon,  are  owing  to  the  said 
railroad  company  tor  unpaid  stock  as  afore* 
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said  for  tbe  par  nine  of  133,600  of  stocK  ror 
eacb  12  bonta  bdd  by  each  of  tbe  abore- 
namea  partieB,  and  tbat  eacb  one  of  said 
a  bore-named  persons,  excepting  the  said 
acai7  S.  Bacon,  is  owins  to  the  said  rail- 
road company  tbe  sum  of  |2,TO1.66  for  each 
bond  80  hdld  bjr  him  respectiTely. 

'The  prayer  at  tbe  petUbm  was  as  fol- 
lows: (1)  That  the  court  declare  all  of  said 
fnnds  In  the  hands  of  tbe  reglBt^  of  tbls 
court,  exc^itlng  that  ^opordonable  to  said 
Mary  S.  Bacon,  be  dedared  a  paynuoit  on 
the  Indebtedness  of  the  aforesaid  parties  to 
the  said  railroad  company,  and  that  the 
same  be  paid  to  tbe  recelvera  of  said  com- 
liany.  That,  In  so  far  as  the  holdw  of 
said  bonds  appear  In  this  court,  this  court 
determine  Uie  amonnt  dne  to  the  said  rail- 
road company  from  tbe  said  holders  of  bonds 
reapectlTc^,  and  order  such  amounts  so 
found  to  be  due  to  be  paid  to  the  receivers 
of  said  raUroad  company. 

"Notice  to  tbe  unit  holders,  most  of  tbem 
being  nonre^dent.  was  glTen  by  publication, 
and,  none  of  them  appearing,  a  d^ult  was 
taken  against  all  of  thm  eicept  Mary  S. 
Bacon,  who  filed  an  answer  admitting  that 
she  was  the  owner  of  11  bonds,  but  denying 
that  she  was  a  unit  header.  To  tbe  inter- 
venlng  petlttons  of  the  tenob  company  and 
Gorman  Bros.,  an  answer  In  the  way  of  a 
general  denial  was  filed  by  tbe  railroad  com- 
pany and  Its  receirers.  The  case  baring 
been  heard  before  Judge  Golden  on  Decem- 
ber 16,  1910,  a  decree  was  entered  finding  In 
faror  of  the  Intervening  creditors  and  Mary 
S.  Bacon,  and  ordering  the  receivers  to  dis- 
tribute the  fund  and  pay  the  same  out  as 
follows :  (1)  To  Mary  S.  Bacon  her  pro  rata 
share  on  11  bonds.  (2)  That  be  pay  the 
costs  and  expenses  of  tbe  receivers  and  their 
attorneys  as  follows:  John  O.  Zabel,  ?500; 
WllUs  Baldwin,  $500;  I.  H.  Burgoon,  receiv- 
er, 960 ;  Edward  J.  Ready,  register,  $  . 

(8)  What  shall  remain  in  tbe  hands  of  the 
court  shall  be  distributed  as  follows:  Pro 
rata  between  tbe  said  Gorman  Bros^  Lamb 
Wire  Fence  Company,  Willis  Baldwin,  John 
O.  Zabel,  J.  S.  Clark,  Pred  Froehllch,  I.  H. 
Burgoon,  John  White,  and  Cbas.  Masters. 

"From  this  decree  the  railroad  company 
bos  appealed,  and  the  Lamb  Wire  Fence 
Company  and  Gorman  Bros,  made  a  cross- 
appeal  from  so  much  of  the  decree  as  pro- 
vided for  distributiim  to  others  than  than* 
selves." 

[1]  The  first  important  question  to  be  de- 
termined is  whether  the  railroad  company 
iias  a  right  to  appeal  this  case.  We  quote 
from  the  brief  of  counsel  for  the  railroad 
company:  "Whether  or  not  the  railroad 
company  had  any  right  to  the  so-called  fund 
Is  neither  here  nor  there;  tbe  point  is  that 
tbe  appellees,  as  a  foundation  for  readilng 
tbe  fund,  had  to  have  a  decree  establishing 
their  claims  (which  on  their  face  were  against 
another  iwrson)  as  claims  against  tbe  xail- 


roaa  company.  Tbls  taaj  nave  ootamea. 
and  they  have  obtained  it  1^  a  decree;  and, 
if  the  railroad  conqMuiy  haa  auai^  ll£e  to 
obtain  a  decree  against  it,  thai  it  baa  enoa^ 
life  to  dfifwd  itself  by  an  anMal.  A  cor 
poration  is  not  dead  simply  because  a  re- 
ceiver has  been  appointed  over  Its  pnv»ty. 
State  V.  Hertibant,  87  Ohio  St.  2SLr  This 
sounds  but  it  la  not  condnatve.  At  this 
point  It  becomes  important  to  know  tbe 
status  of  tiie  case  when  the  decree  was  al- 
tered. The  answers  to  tlie  Intervening  peti- 
tions after  the  fbrmal  part  oommenced  as 
follows:  'TFbe  answer  of  the  dettedant  tbe 
Toledo,  Ann  Arbor  &  Detroit  Railroad  Com- 
pany, and  Willis  Baldwin  and  Isadore  H. 
Burgoon,  receivers  of  said  defendant,  hm- 
tofore  appointed  in  sold  cause  by  this  court, 
to  tbe  intervening  petition  of  James  H.  Hos- 
ier and  Robert  A.  Bollus,  filed  herein.  The** 
defendants  and  respondents  hereby  reso^'lng 
to  themselves  all  right  of  exception  to  tbe 
said  intervening  petition  for  answer  thereto 
say:  •  •  •"  It  ended  as  follows:  "And 
deny  that  petitioners  are  entitled  to  the  re- 
lief prayed  for  or  any  part  thereof,  and 
ask  to  be  dismissed  with  their  reasonable 
costs  in  this  behalf  expended.  The  Toledo. 
Ann  Arbor  &  Detroit  Railroad  Company,  by 
John  O.  Zabel,  Secretary.  Willis  Baldwin 
and  Isadore  H.  Burgoon,  Receivers  and  Re- 
spondents, by  John  O.  Zabel,  Their  Attorney. 
[Seal.]  John  O.  Zabel,  Solicitor  for  Defend- 
ants and  Respondenta" 

It  will  be  observed  that  these  signatures 
are  all  made  by  Mr.  Zabel.  It  has  already 
appeared  that  as  ^rly  as  July,  190S,  it  wti^ 
decreed  that  the  amoimt   ,  the  "pro- 
ceeds of  tbe  sale  of  the  property,  should  be 
I>ald  to  the  register  of  the  court  to  abide 
the  further  order  of  the  court  on  ai^llca- 
tion  of  either  of  the  holders  of  said  bond  or 
of  tbe  receivers  of  said  railroad  company. " 
It  has  also  appeared  that  in  April,  1910,  the 
receivers  petitioned  for  a  distribution  of  the 
fund.  In  that  petition  a  reference  was  made 
to  the  creditors  and  the  amount  of  tbelr 
claims,  and  the  following  appears:  "Your 
petitioners  further  show  that  there  are  no 
funds  to  pay  the  claims  of  the  said  company 
excepting  the  sum  of  $5,060.64  and  such  sum 
as  may  be  realized  from  such  unpaid  stod 
subscriptions" — showing  clearly  that  tbe  nil- 
road  company  was  Insolvent  It  also  ap- 
pears that  after  a  hearing,  and  in  December, 
1910,  a  decree  was  entered  which,  after  tbe 
formal  part,  reads  In  part  as  follows :  "ThU 
cause  came  on  to  l>e  beard  upon  a  petltioo 
of  Willis  Baldwin  and  Isadore  EL  Burgoon. 
receivers  of  the  Toledo,  Ann  Arbor  ft  Detroit 
Railroad  Company,  heretofore  appointed 
herein  by  this  court,  the  answer  of  Mary  S. 
Bacon  thereto,  and  upon  the  interveninc  peti- 
tions of  Frank  Gorman  and  Thomas  Gorman, 
survivors  of  the  copartnership  theretofore  do- 
ing business  under  tbe  firm  name  and  s(yl« 
of  Gorman  Broe^  the  intervening  petition  ^ 
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the  Lamb  Wire  Fence  Compauy,  a  corpora- 
tion, and  the  interrenlng  petition  .ot  J.  Jj. 
Hosier  &  Co.,  a  copartnership,  tbe  answer 
tbereto,  the  replication  of  Baid  Intervening 
petitioner  to  such  answers,  and  the  proofs 
taken  In  open  court  in  said  cause,  and  hav- 
log  been  argued  by  counsel'for  the  respective 
parties,  and  the  conrt  having  duly  consider- 
ed the  same,  the  court  finds  as  follows." 
Then  follows  the  findings  of  the  court,  In- 
dndlng  costs  and  expenses  to  the  receivers 
and  their  attorney.  Indorsed  on  this  decree 
is  the  following :  "I  consent  to  the  entry  of 
the  above  decree.  Jolm  O.  Zabel,  Attorney 
for  Becelvers." 

It  will  be  remembered  that  Air.  Zabel  had 
appeared  for  all  the  def^dants,  and  tbat 
they  had  no  other  solicitor  of  record.  It  is 
clear  he  had  knowledge  of  the  proposed  de- 
cree, and  that  the  railroad  company,  as  a 
company,  had  no  interest  In  the  fond,  and 
that  it  was  hopelessly  bankrupt  It  does  not 
appear  that  any  objectim  was  made  to  the 
entry  of  this  decree  by  Mr.  Zabel  or  by  any- 
body else.  Later  Mr.  Zabd  ceased  to  be  the 
solicitor  for  the  railroad  cmnpany,  and  an- 
other was  substituted  in  bis  pla^e  by  his 
consent,  and  this  appeal  was  taken.  The 
fact  should  not  be  overlooked  tliat,  thon^ 
notice  was  given  of  the  petition  by  publica- 
tion, none  of  the  unit  holders  appeared.  It 
should  also  be  remembered  tbat,  when  this 
decree  was  made,  the  railroad  company  was 
In  tbe  hands  of  a  receiver,  and,  so  far  as  the 
record  discloses,  la  still  in  the  hands  of  a  re- 
ceiver. The  conrt  was  not  requested  to  di- 
rect the  recover  to  appeal  from  tbe  decree. 
No  request  was  made  OC  tbe  court,  or  grant- 
ed, giving  the  railroad  company  permission 
to  appeal  the  case. 

The  following  proposition  of  law  has  been 
stated  as  to  chancery  appeals;  "An  appeal 
can  only  be  taken  by  parties  affected  by  the 
decree  appealed  from ;  there  must  be  some 
substantial  rights  of  tlie,  parties  to  which 
the  appeal  would  be  prejudicial.  An  appeal 
will  not  be  allowed  In  a  mere  fictitious  case, 
and  the  court  will  not  entertain  mere  specu- 
lation of  parties  or  feigned  issues,  and  so 
a  merely  fictitious  case  to  test  the  rights  of 
parties  who  do  any  particular  thing  will  not 
be  entertained  by  the  appellate  courts." 
Van  ZUe  Equity  Pleading  A  Practice.  {  S60, 
p.  4»^.  See  Ghapin  v.  Perrln,  46  MIcIl  130, 
8  N.  W.  721;  Owen  v.  Tale,  76  Mich.  256, 
42  N.  W.  817;  Weber  v.  Costigan,  139  Mlcb. 
146,  102  N.  W.  666. 

In  this  case,  under  all  tbe  facts  surroond- 
iBg  it,  with  the  railroad  company  having  no 
Interest  In  the  fund,  to  say  that  as  to  tbe  re- 
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celvers  the  decree  was  a  consent  decree  from 
which  they  could  not  appeal,  but  as  to  the 
railroad  company  It  was  not  a  consent  de- 
cree from  which  it  could  appeal,  would  be  a 
refinement  of  words  which  does  not  atq^i 
to  our  sense  of  justice.  We  think  it  must  be 
held  that  as  to  the  railroad  company  the  ap- 
peal should  be  dismissed.  This  brings  us 
to  the  cross-appeal.  Objection  is  made  to 
the  allowance  to  Mary  S.  Bacon.  We  think 
the  answer  of  Mrs.  Bacon,  the  testimony  of 
her  husband,  and  the  consent  of  the  receiver 
Justified  this  part  of  the  decree. 

[2]  Objection  Is  made  to  the  allowance  for 
solicitor's  and  receiver's  fees.  The  trial 
Judge  was  familiar  with  the  litigation  which 
was  very  considerable,  and  there  Is  nothing 
to  indicate  that  he  abused  his  discretion  in 
making  these  allowances. 

[3]  Objection  is  made  to  Uie  allowance  of 
certain  claims,  which  it  Is  said  were  not 
filed  with  the  register.  The  record  shows 
the  attention  of  the  court  was  called  to  these 
dalms  and  proofs  were  taken  in  open  court 
In  relation  thereto.  We  tliink  tlie  decree  as 
to  them  should  not  be  disturbed. 

We  again  quote  from  the  brief:  "If,  how- 
ever, the  court  should  be  of  the  opinion  that 
they  should  participate,  then  we  think  the 
conrt  should  allow  the  soiidtors  of  Gorman 
Bros,  and  the  Lamb  Wire  Fence  Company 
reasonable  compensation  for  their  services  in 
prosecuting  this  case,  to  be  charged  against 
the  fund.  Otherwise  Gorman  Bros,  and  tibe 
Lamb  Wire  Fence  Company,  who  were  dili- 
gent and  complied  with  the  order  of  the 
court,  must  pay  their  solicitors  in  both  the 
lower  court  and  Supreme  Court,  and  to  tbat 
extent,  be  worse  off  than  the  other  credit- 
ors, who  were  tardy  and  failed  to  comply 
with  the  court's  order."  Our  attention  has 
not  been  called  to  any  place  in  the  record 
where  the  solicitors  made  this  claim  In  the 
court  below.  No  reference  is  made  to  tUs 
subject  in  tbe  cross-appeal. 

We  find  no  reversible  error,  and  the  decree 
Is  affirmed.  As  both  parties  have  i^vtealed, 
no  costs  will  be  allowed. 

STEERE.  BROOKE,  KUHN,  and  STONE, 
JJ.,  concurred  with  MOORE.  C.  J. 

OSTBANDBR,  J.  1  think  that  no  reason 
Is  given  In  this  opinion  for  denying  to  the 
defendant  railroad,  company  the  right  to  ap> 
peel.  Ab  a  majority  of  tbe  Jnstlcee  are  of 
a  different  oi^mi,  it  is  not  necessary  for 
me  to  examine  other  qnestltniB. 

McALVAT,  3.,  ooncnrred  witb  OaTRAN- 
DER,  3. 


eOBMAM  T.  PATRICK  HIRSCH  OD. 
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O'BBIBN  T.  EQUITABLE  LIFE  ASSUR. 
*  8O0IETX  OF  THE  UNITED 
STATES. 

(SopKine  Court  of  Michigan.  Dec.  17.  1912.) 
IKSUBANCE  (f  522*}— TORTINB  PoUCT— SUB- 

PLUe— Qdarantt. 

An  illostration  Uank,  attached  to  a  toatine 
poU(7,  executed  the  soIicitinK  agent,  from 
the  lociety'i  tables  furnished  to  agents  for  that 
purpose  during  the  year  the  policy  was  issued, 
expresE^  stated  that  the  surplos  was  a  varying 
quanti^  depending  on  future  experience ;  tiiat, 
while  a  surplos  was  guaranteed,  its  amount 
could  not  be  determined  in  advance,  but  that 
calculations  based  on  past  experience  showed 
approximately  the  Burplas  end  profits  which 
would  be  jnyable  with  sudi  a  poucy,  if  issued 
by  the  society  10,  15,  or  20  years  previously, 
and  its  tontine  period  had  ended  when  the  Q- 
hiitration  was  made;  that,  while  future  results 
must  necessarily  depend  on  future  experience, 
figures  based  on  past  experience  furnished  the 
belt  obtainable  data  on  which  to  judge  of  the 
managonent  of  tbe  sodety  and  the  value  of  the 
policies  offered.  Ht^U,  that  such  illustration 
blank  was  not  a  guaranty  that  the  society  would 
pay  the  surplus  estimated  therein  at  the  end 
of  the  tontine  period,  or  any  particular  amount 
of  lurplua;  and  hence  insured,  at  the  end  of 
the  tontine  period,  could  not  recover  the  surplus 
so  estimated,  but  could  only  recover  the  aurplus 
earned  during  his  tontine  period  and  appornon- 
ed  to  the  policy  by  the  sodety. 

[Ed.  Note.— For  other  cases,  see  Inauiance, 
Gent  Dig.  S  1306;  Dec.  Dig.  |  622.*] 

Error  to  Circuit  Court,  Hillsdale  Conntr; 
Ouy  M.  Chester,  Judge. 

Action  by  Joseph  W.  O'Brien  against  the 
Equitable  Life  Assurance  Society  of  the  Unit- 
ed States.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  MOORE,  C.  J.,  and 
STEERE,  McALVAY.  BROOKE,  STONE^ 
OSTRANDER,  and  BIRD,  JJ. 

Miller,  Smltli,  Paddock  &  Perry,  of  Detroit, 
for  appellant  Smith,  Baldwin  ft  Alexander, 
at  Adrian,  for  appellee. 

STONE,  J.  This  is  an  action  In  assumpsit, 
brought  to  recover  tbe  sum  of  $2,210.05  and 
Interest,  claimed  to  be  due  the  plaintiff  as 
casta  surplus  on  what  is  termed  a  free  tontine 
policy  issued  to  him  in  1891  by  the  defend- 
ant Plaintiff  was  solicited  to  take  this  pol- 
icy by  one  Halsey,  of  Grand  Rapids,  whom 
he  calls  a  special  agent  of  the  defendant 
After  some  conferences  with  Halsey,  tbe 
plaintiff,  at  Qrand  Haven,  on  February  28, 
1801,  applied  for  the  policy  In  question,  and 
paid  the  first  premium  thereon,  and  took  a 
receipt  therefor,  signed  by  said  Halsey  as 
special  agent  On  March  17,  1891,  the  policy 
was  issued  in  New  Tork,  and  presumably 
sent  to  Halsey,  because  thereafter  It  was  de- 
livered to  the  plaintiff  by  Halsey.  The  policy 
Is  Exhibit  I,  and  is  hereinafter  set  forth. 
When  80  delivered,  according  to  the  claim 
and  testimony  of  the  plaintiff,  there  was  pin- 
ned to  tbe  policy  the  lilustntlon  blank,  or 
"green  slip,"  Exhibit  II. 

The  polt<7  was  in  words  and  flgares  fol- 
lowli^: 


Bxhlbit  L 

-  UO  Broadwar,  K«w  Totfe. 
Bgnttabla  Ute  Amuance  Sodetr  ta  tte  Vnltcd 
Btatfl*. 

Fremlam,|aS6.iOL   AmaaaUtSjm.  AcaSD.  No.Ba^- 
<  424. 

William  Alexander,  Secretary.    Thomas  J.  Jordu. 
AwlBtant    Secretary.     S.   D.    Ripley.  Casbler. 
James  B.  Xjoiing,  Registrar.    President,  Henrr 
B.  Hyda.    Oaorg«  W.  Phelps,  Actiwrr-    i-  0- 
Van  Clse^  Assistant  Aetaary.   James  W.  Alez- 
aoder.  Vice  PreaidenL   Samuel  Borrove,  Secoad 
Vice  President.    Edward  W.  Scott.  Third  Vice 
Prealdant.  Jotan  A.  HcCall,  Comptniller. 
In  coBsUeFatton  ot  the  written  and  printed  avtU- 
cation  for  this  policy,  which  is  hereby  nada  a  part 
of  this  contract,  and  ot  the  payment  fn  advance  ot 
one  hundred  and  flfty-flve  dollars  and  fifty  cenu. 
and  ot  the  annual  payment  ot  IU6.60  to  Iw  made 
tberaatter  at  the  oSloe  ot  tha  Bodety  In  th*  dtr  oi 
New  ToTk  on  or  twfors  the  10th  day  of  Mardi  la 
every  year  (provided  that  wbes  premium  for  tweaty 
full  years  shall  have  been  duly  paid  to  said  Society, 
no  further  premiums  will  be  required). 

Does  promise  to  pay  to  Uary  B.  O'Brlem,  It  Ilvlnf. 
if  not  Uien  to  her  husband,  Joseph  W.  O'Brien,  hU 
executors,  administraton  or  assigns,  at  the  office  ol 
the  Society  in  tha  city  of  New  Yoih,  Pivx  Tuoc- 
SAND  Doi.i.Afia,  upon  satisfactory  proofs  <tt  the 
death  of  said  Joseph  W.  CBrien,  of  Grand  Haven. 
In  tbe  county  ot  Ottawa,  state  of  HichlEsn. 
New  Tork.  the  17th  day  of  March,  A.  D.  IML 

J.  B.  i:A>rlQK,  RaslBtrar. 
H.  B.  Hyde.  President 
New  nas  Tontine.  No.  89.  Second  Sditlon. 

Bzamlned  by  

NoncB.— No  person  except  one  of  the  «xeeiitlTe 
ofllcen  named  above  Is  authorized  to  maka,  alter, 
or  discharge  contracts  or  waive  forfeitures. 
[On  the  back  of  policy,  in  red.] 
List  of  privllegea,  tbe  deUlls  ot  which   will  bt 
found  in  the  application. 

Tfala  policy  becomes  Incontestable  two  years  from 
Its  date  of  Issue.  It  provides  for  a  paid-up  poller 
after  three  years  for  ss  many  twentieths  of  the 
orlslnai  policy  as  complete  annual  preminms  have 
been  paid.  It  granta  freedom  of  residency  travel, 
and  oocapatloB  after  mm  year.  It  gives  to  Joseph 
W.  O'Brien  a  choice  of  six  methods  of  settlemeat  | 
upon  the  completion  ot  the  tontine  period,  on  the 
10th  day  ot  Blarch.  UU  (March  10,  19U)  namely: 

2.  The  surrender  of  the  policy  Cor  its  toll  valoe 
consisting  ot  the  entire  reserve,  amoantlDK  to  SX- 
33E.00,  twen^-three  htisdred  and  thlrty-flvs  doUan. 
together  with  tfie  sarplua  then  apportioned  by  the 
Society,  either  in  (1)  cash;  (2)  paid-up  assurance; 
<f)  a  lite  annuity,  or 

2.  The  oontlnnanee  of  the  policy  and  tbs  with' 
drawal  of  the  accumulated  snrptas,  either  In  (i> 
cash;  (I)  paid-up  assurance;  (S)  an  ananltr. 

W.  Alexander,  Secretary. 
H.  B.  Hyde^  PraddenL 

[On  the  front  of  tbe  polley,  la  rod.] 

Ne.B20.4M 

ThM  Bonltable  Llts  Assurance  Sodety  ot  ths  VsHed 

States. 

120  Broadway,  New  Tofk. 
Free  Tontine  Policy. 
Assurance  on  the  Ufe  of  J.  W.  O'Brien. 
Ko  dividend  will  be  declared  on  tUa  poller  saUI 
the  10th  day  of  Harob,  1911. 
Amount  ^,000. 
Term,  llf^  M  A.  P. 
First  payment.  1166.60. 
Premium  due  10th  March,  tUS.60. 
Register  date  ot  policy,  10th  Mareh,  UIL 
American  Bank  Note  Company,  New  York. 
"William  Halsey,"  at  the  bottom,  written  on  the 
bottom  of  the  policy,  and  the  indorseMcnt,  imdontt 
at  ths  bottom,  "WUltam  Halsey." 


*Vor  other  eases  see  same  topic  and  section  NVMBBR  In  Dee.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  R^'r  Indi 
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Exhibit  IL 
[Front.] 
for  Um  In  1881. 
Free  Tontine  IlluatratloD  Blank. 
For  10.  IS  or  20  Pannent  Ufa  PoUbIm,  wUh  Oor- 
reqwndlns  Tontine  Periods. 

PremluDui  pajrablo  for  M 

Poller  $8000 J».  TonUoa  Porlod  Itt*. 

Age  80.       Annoal  Premium   f  1S6.60 

Total  premiums  paid  In  80  jrears  IUU.0O 

Retults  at  th€  end  of       TOtiMfM  Pffrlod, 
on  the  bMte  «aylolii«d  im  flto  ottor  tMs  of 

L  OoMh  Taiua,  GonslBtlns  of 

>  Reaerva   tM34.9S 

and  Surplus   t,tlO.OB  K6tf.OO 

1  Paia~Up  TaXma  (sa*  note  on  other  aida)  V.700.00 

«.  Oath  SMrphM    $M1Q.00 

Under  ttia  settlement,  the  polio? 
holder  withdraws  the  snrplui  In 
cash,  and  retains  the  orlclnal  pol- 
ler, which  Is  nov  fnllr  paid  up  tor 
16.000,  or  the  sarplna  mar  be  used  to 
bur  an  Armutt]f  to  oontlnue  with  the 
paid-up  assarane*  during  tba  lite 
tlma  of  tb»  poller  bolder,  about 
VMM  par  Twr. 

Wn.  Halser,  A<ent. 

Dated  at  Grand  Rapids;  S-4-U91. 

N.  B^-JTlia  foreBoIng  blank  must  be  flllad  up  from 
tho  Book  of  Tablet  Issued  during  the  current  jear 
bj  the  Equitable  Life  Assurance  Socletr  of  the 
United  stat«s,  and  based  on  the  Bocletj's  actual 
experlenee  np  to' 1391. 

[Back  of  Bzhlbit  II.] 
The  Adraotagea  of  a  Prea  Tontine  Poller  Shown  by 
an  lUostratlon  Based  on  Actual  Experience. 

The  tnnd  belondng  to  the  poller  bolder  at  Uie 
Old  of  the  tontlna  period,  ooaslato  of  two  parts:  (1) 
The  R—erv«,  urhlob  la  a  fixed  quantltr,  mar  be  stat- 
ed In  advance,  and.  It  desired,  mar  be  written  In  the 
poller.  (2)  The  Surplus  (popular^  known  as  "prof- 
Its"  ot  "dlTldands"),  whMi  Is  a  Tarrtny  qoantltr, 
tfependbif  on  future  ezperienee.  One  of  ttie  chief 
recommendations  of  the  Free  Tontine  Poller  la  that 
the  Socletr  guarantees  tlie  parment  ot  the  Bntirv 
BeaKTV9  at  the  end  ot  the  tonUne  period.  The  Sur- 
pltt*  Is  guaranteed  also,  but  Its  amount  oannot  be 
determined  In  advance.  Calculation^  howew,  bas- 
ed on  the  experience  ot  the  past,  show  approxfmate- 
Ir  the  surplus  proflU  which  would  be  parable  with 
Kueb  a  poller.  If  It  had  been  Issued  br  the  Socletr 
10,  16,  or  20  reara  ago,  and  ended  Its  tontine  period 
ti>-dar.  WUIe  the  reaulu  of  the  future  mart  necae- 
sarllr  depend  on  the  experience  of  the  future,  flg- 
urea  based  on  past  experience  furnish  the  beat 
attainable  data  upon  which  to  Judge  of  the  man- 
agement ot  the  Socletr,  and  the  value  of  the  pol- 
icies DOW  offered. 

The  Free  TonUne  Poller  irants  manr  beoeflts  de- 
nied under  aU  older  forms,  it  gives  absolute  free- 
dom as  to  tnnel,  rMldenoe  and  occupaWon  after  one 
year,  and  becomes  Incontestable  after  two  yean. 

NoTS.— Where  the  paid-up  value  of  the  poller,  at 
tlM  end  of  the  tontlae  period,  exceeds  the  faoe  value 
of  the  original  poller,  the  assured  has  the  privi- 
lege of  taking  a  paid-up  poller  for  the  full  amount 
ot  the  original  poller,  drawing  the  sscMt  on  the 
cash  basis ;  or  the  paid-up  poller  may  be  Issued 
to  include  t2tls  axoeaa  subject  to  a  satlsfactorr  med- 
loal  eertUhmta  of  good  health. 

J.  Q.  Tan  Glee,  Asst.  Actuair. 
120  Broadwar,  N.  T.,  Jan.  ^  189L 

Plaintiff  did  not  know  wbether  or  not  the 
green  slip— Exhibit  II— was  attached  to  the 
policy  when  Issued  by  the  defraidaut  The 
written  portion  of  the  slip  was  In  the  hand- 
writlng  of  Halsey.  Plaintiff  testified  that 
Exhibit  il  contained  the  flgares  and  r^re- 
notations  Dptm  which  he  made  the  applica- 


tion for  the  policy;  that  when  he  received 
the  policy,  and  the  green  slip,  be  read  the  pol- 
icy all  over,  and  that  he  read  the  front  of  the 
green  slip  suffldently  to  verify  the  fact  that 
the  figures  given  in  the  green  slip  were  the 
same  that  Halsey  had  previously  given  him. 
On  cross-examiBaUon  the  plaintiff  testified 
as  follows:  "When  I  got  this  policy  I  pre- 
Btune  I  read  all  of  It  over,  the  face  of  it  and 
the  back  of  it  I  presume  I  took  the  policy 
and  the  green  slip  together,  and  understood 
from  them  both  that  I  was  to  be  paid  f2,- 
210.05.  I  knew  nothing  of  this  policy  that 
they  were  going  to  pay  me  the  surplus  un- 
til it  was  handed  to  me.  I  never  saw  these 
figures  on  the  back  of  It,  until  after  it  was 
banded  to  me.  I  presume  I  examined  the 
policy,  and  It  was  stated  on  the  back  of  the 
policy  that  the  surplus  was  to  be,  the  amount 
apportioned  by  the  Society  in  1011 ;  but  that 
was  a  condition  afterwards,  after  the  policy 
was  paid  for,  and  after  the  other  contract 
had  been  entered  Into.  I  think  I  read  the 
great  slip  while  it  was  attached  to  the  pol- 
icy. I  do  not  think  I  read  the  back  of  the 
green  slU)  at  that  tim&  We  bad  talked  over 
what  wfts  on  the  front  of  the  green  fft4>  t>o- 
fore  he  had  filled  it  In,  and  I  knew  what  he 
was  going  to  put  In  there.  I  read  otot  the 
front  of  the  green  slip  at  that  time,  to  ver- 
ify what  he  had  said  to  me  during  his  con- 
versatlona,  I  noticed  at  that  time  that  there 
was  a  8tat»neat  on  the  front  ot  flie  greoi 
slip  that  It  was  an  illustration  blank*;  but 
I  did  not  notice  at  that  tim«  the  statement 
on  the  front  that  the  results  glT«i  were  giv- 
en on  the  bBsis  e^Qilalned  on  the  oOier  sUle 
of  the  sheet.  I  presume  that  Is  stated  very 
plainly  on  the  fnmt  ot  Exhibit  II.  I  have 
read  over  the  back  of  the  green  allp.  I  pre- 
sume I  read  it  over  about  the  time  it  matur- 
ed. Because  the  figures  had  been  talked  over 
with  Hr.  Halsey  and  myself  for  several  meet- 
ings wben  be  solicited  my  insurance,  and 
when  I  saw  the  figures  verified  that  be  will- 
ingly put  in  there,  I  took  It  for  granted  that 
that  was  all  there  was  to  it  I  don't  suppose 
I  paid  very  much  attention  to  It" 

It  la  conceded  by  counsel  for  the  defend- 
ant that  the  figures  in  the  green  slip  were 
undoubtedly  correctly  Inserted  by  Mr.  Hal- 
sey; that  they  were  correctly  computed  from 
the  Agents*  Book  of  the  Equitable,  and  were 
Inserted  In  the  green  slip  under  exactly  the 
conditions  which  they  were  given  In  the 
Agents'  Book,  and  were  authorized  to  be 
used.  The  aiqpUcaUon  signed  by  the  plain- 
tiff provided,  among  other  things,  asfollovra: 

"VI.  Tontine  Profits. 

"At  the  end  of  the  Tontine  Period,  if  the 
person  proposed  tor  assurance  be  then  liv- 
ing, and  the  policy  in  forc^  the  policy  shall 
participate  In  the  accumulated  sarplna  de- 
rived from  the  policies  on  the  Free  Tontine 
Plan,  both  existing  and  discontinued,  umay 
thai  be  apportlimed  by  the  Socletr* 
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"Vn.  Ciholce  of  PrlvUegee  at  tbe  BnA  of 
tlie  Tontine  Period. 

"The  policy  may  then  be  Bnrrendered  for 
its  tnU  valn^  conslatlus  of  the  entlie  reterve 
and  the  tmrplit$  then  apportlODed  by  the  Bo- 
dety." 

Certain  Free  Tontine  Tables  contained  hi 
the  Agents'  Book  In  use  by  defendant's 
agents  in  1681  were  offered  In  evidence  by 
plaintiff  and  received,  from  which  the  fol- 
lowing are  ezteacta: 

'^bles  for  1891  to  lUastAte  the  advan- 
ta<e8  ot  Tonthie  policies  and  bonds  bas^  on 
tite  results  of  Tontine  poltetes  matorlng  In 
18»L" 

"Important— The  Society  issues  official  U- 
iQStratlon  blaiAs.  The  figures  in  this  book 
are  to  be  used  In  filling  up  these  blanks. 
They  are  to  be  used  In  no  other  way.  In 
DO  case  are  they  to  be  given  In  letters,  or  <m 
slips  of  luper,  or  on  any  but  the  ISodety's 
official  blanks.  See  that  in  each  case  the 
appropriate  figures  are  correctly  given  on 
tbe  XHToper  blank.  This  book  is  to  be  used 
only  during  tbe  year  ISftt,  In  filUi«  up 
blanks  dated  1801." 

"Note. — The  amount  of  profits  which  will 
be  distributed  among  the  holders  of  tbe  Free 
Tontine  (and  Seml-Tootlne)  policies  and 
bonds  of  the  Bqultable  Life  Assurance  So- 
ciety of  the  United  States  cannot  be  stated 
In  advance,  but  calculations  based  on  the 
experience  of  the  past  under  Tontine  poli- 
cies which  have  matured  show  approximate- 
ly the  surplus  profits  which  would  be  pay- 
able with  such  polidra  and  bonds  if  they 
bad  been  Issued  in  the  past  and  matured  to- 
day. While  the  results  of  the  future  must 
necessarily  depend  on  tbe  experience  of  the 
future,  figures  based  on  past  experience  fur- 
nish the  best  attainable  data  upon  which  to 
Judge  of  the  management  of  tbe  Society,  and 
the  value  of  its  policies.  These  tables  ore 
prepared  annually  to  enable  agents  to  give 
illostraUons  based  on  the  actual  result  of 
policies  maturing  during  the  year  In  which 
the  Illustrations  are  given.  This  book  Is  to 
be  used  only  during  the  year  1891  In  filling 
up  tbe  Society's  official  blanks  Issued  for 
1891.  Dated  January  1,  1891." 

Counsel  for  the  defendant  concede  that  tbe 
agent,  Halsey,  was  authorized  to  fill  In  the 
blanks  In  the  green  slip  from  the  book  In 
the  manner  which  he  did,  but  claim  that  he 
had  no  authority  to  attach  such  paper  to  the 
policy.  The  plaintiff  paid  his  premiums  for 
the  full  period  of  20  years,  ana  then  elected 
to  take  tbe  cash  surplus  of  $2,210.05,  the 
Amount  giren  in  the  green  slip.  The  defend- 
ant offered  him  $907.90,  which  it  claimed 
was  the  surplus  dividend  apportioned  to  his 
policy  at  the  completion  of  the  Tontine  pe- 
riod, in  accordance  with  the  ai;reement  in 
the  policy  and  the  application.  Tbe  plaintiff 
refused  to  accept  this  sum,  and  this  suit  was 
commenced. 
The  trial  court  directed  a  verdict  for  the 


plaintiff  for  $2,210.06  and  intertft,  and  a 
judgment  for  the  plaintiff  was  altered.  The 
defendant  has  brought  tbe  case  here  upon 
writ  of  error,  and  nndtf  v^ropriate  assign- 
ments of  error  it  urgea  two  gnnmda  ftor  re- 
versal: 

First  That  the  trial  court  erred  in  admit- 
ting In  evidence  the  Illustration  Blank  or 
Green  Slip  (Exhibit  II),  as  forming  any  part 
of  the  contract  of  Insurance  in  the  case,  or 
as  operating  in  any  way  to  alter,  modify, 
vary,  or  explain  the  terms  of  the  contract 
between  the  parties  as  expressed  In  the  pol- 
icy and  the  application,  whlch^  takoi  to- 
gether, constitute  by  their  terms  tbe  mdre 
contract  between  the  iwrttes. 

Second.  Assuming  the  Illustration  Blank 
(Exhibit  II)  to  have  been  properly  received 
In  evidence,  and  to  have  been  properly  cni- 
sldered  a  part  of  the  contract  of  insnrance. 
Its  construction  was  for  the  court;  and  tbe 
trial  court's  construction  of  the  exhibit  was 
erroneous  as  a  matter  of  law. 

1.  Upon  the  first  ground  It  Is  o^ed  by 
plaintiff  that  It  clearly  appeara  that  Mr. 
Halsey  was  duly  authodaed  to  solicit  this 
Insurance,  that  it  Is  conceded  that  he  had 
authority  to  fill  in  the  green  slip  with  the 
flgores  taken  from  the  book  furnished  by  the 
defendant  to  Its  agents,  that  this  greoa  slip 
was  furnished  by  the  defendant  ovw  the  sig- 
nature of  Its  assistant  actuary,  J.  O.  Ysu  Clse. 
and  that  the  application,  the  polt^,  and  the 
green  slip  made  up  and  constituted  the  con- 
tract oC  Insurance.  Th»e  Is  added  force  in 
this  position  from  the  fact  that  tikis  paper 
Is  expressive  of  promises  and  agneements: 
For  example,  note  tbe  language  contained 
on  the  back  of  Exhibit  II.  Is  It  dear  that 
the  words  "this  poMcy"  restrict  the  contract 
to  Exhibit  I?  Upon  this  subject  see  the  lan- 
guage of  the  Supreme  Court  of  Wlscon^ 
in  Timlin  v.  Equitable  Life  Assurance  So- 
dety,  141  Wis.  276,  124  N.  W.  253.  We  do 
not  find  It  necessary  to  pass  upon  this  ques- 
tion; for,  if  we  were  to  hold  that  fixhlblt 
II  constituted  a  part  of  the  contract,  that 
holding  would  not  be  decisive  of  the  case, 
for  the  reason  that  it  did  not  constitute  an 
agreement  on  tbe  part  of  the  defendant  to 
pay  a  definite  or  agreed  amount  of  surplus 
upon  this  policy. 

2.  If  it  were  conceded  that  Bxhlblt  II  was 
properly  received  In  evidence,  we  are  of 
opinion  that  the  trial  court  in  determinins 
that  It  constituted  an  agreement  on  the  part 
of  the  defendant  to  pay  a  definite  or  guar- 
anteed amount  of  surplus  upon  this  policy, 
incorrectiy  construed  its  language.  We  have 
here  set  out  In  full  both  Exhibits  I  and  11. 
that  they  may  the  more  readily  be  con- 
strued together.  A  careful  conslderatten  of 
these  Instruments  leads  us  to  tbe  conrtn- 
slon  that  a  reasonable  construction  of  them 
shows  that  the  amount  of  snrjdos  is  not 
fixed  or  definite,  and  could  not  be  determine<1 
until  the  end  of  the  tontine  pwlod,  at  whk-h 
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ttane  It  would  be  aitportloned  by  tbe  defend- 
ant, and  ttiat,  If  tiie  operience  of  tbe  de- 
fmdant  during  tbe  said  tontine  period  sbould 
I«<ove  to  be  the  same  as  Its  experience  bad 
been  in  tlie  i»ecedlng  20  years,  tbe  sarplns 
wonld  amonnt  to  tbe  estimate  given,  but 
otlierwlM  not;  and  tbat  tbe  future  alone 
could  decide  wbat  the  amonnt  of  the  sarplns 
wonld  be^  but  tbat  there  would  be  some  aur- 
plus  was  guaranteed. 

Speaking  of  Exhibits  I  and  II  In  Its  charge 
to  tbe  Jury,  tbe  trial  conrt  said:  "I  think 
these  papers  must  be  construed  together, 
and  It  must  be  determined  tbat  under  these 
papers,  consUtntlng  the  contract,  the  aur- 
plus  was  fixed  at  not  less  than  ^2^0.06. 
With  tbat  view  ct  the  teatim<my  and  tiie  pa- 
pers, I  think  tbe  conrt  would  be  In  duty 
ttonnd  to  direct  a  Tordlct  here  for  that 
amount,  pins  the  interest."  'We  cannot  agree 
with  the  trial  conrt  In  this  constmctlon. 
That  the  plaintiff  was  bonnd  to  know  the 
contents  of  Exhibit  II  is  very  clear.  Gleav- 
«r  T.  Insurance  Oo.,  6S  Mi<A,  527,  S2  N.  W. 
600,  8  Am.  St  Bep.  906;  Cook  r.  Insurance 
Co.,  84  Mich.  12.  47  N.  W.  668;  Avery  t. 
Sqnitable,  117  N.  Y.  451,  23  N.  W.  a  The 
construction  of  Exhibit  II  by  tbe  trial  Judge 
orerrldee  tbe  following  express  statonents: 

.**The  surplus  (popularly  known  as  'profits' 
or  'dividends'),  which  is  a  varying  quantity, 
d^>endlng  on  future  experience.** 

*The  turplvM  la  guaranteed  also,  but  its 
amount  cannot  be  determined  In  advance. 
Calculations,  however,  based  on  the  expe- 
zloice  of  the  past,  show  approximately  the 
snnrius  profits  which  would  be  payable  with 
audi  a  policy,  if  it  had  been  Issued  by  the 
Society  10,  15,  or  20  years  ago,  and  ended 
Its  tonttoe  period  to-day.  While  the  r^ults 
of  the  future  must  necessarily  depend  on 
the  experl^ice  of  the  future,  figures  based 
on  past  ezperioice  furnish  the  best  attain- 
able data  upon  which  to  Judge  of  the  man- 
agement of  the  Society,  and  tbe  value  of  the 
policies  now  offered." 

We  think  that  tbe  clear  weight  of  author- 
ity is  against  the  construction  of  the  trial 
Judg&  We  have  examined  the  following 
cases  cited  by  counsel  for  defendant,  and 
they  support  tbe  position  claimed  for  them: 
Avery  v.  JBgnltable,  supra ;  Qrleb  v.  Equita- 
ble (C.  C.)  189  Fed.  498,  affirmed  In  194  Fed. 
1021.  114  0.  C.  A,  658;  Langdon  v.  North- 
western, 199  N.  T.  188,  92  N.  B.  440;  Un- 
termeyer  v.  Mutual  Life  Ins.  Co.,  128  App. 
Zttv.  615,  113  N.  T.  Supp.  221.  We  have  not 
the  space  to  quote  from  these  authorities, 
as  we  might  do  with  profit 

The  plaintiff  relies  upon  and  cites  the 
cases  of  Timlin  v.  Equitable,  supra,  and 
Equitable  So<dety  v.  Meuth,  145  Ky.  160, 
140  S.  W.  157.  In  TimUn  v.  Equitable,  su- 
pra, a  life  policy  In  the  usual  form  contain- 
ed a  printed  provision  that,  on  the  comple- 
tion of  the  tontine  dividend  period,  insured 
might  continue  the  policy  for  the  original 
amonnt  and  apply  the  tontine  dividend  to 
188N.W.-68 
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sttrplag  apportioned  hj  the  Sodety,  ^(44, 
either:  (1)  Cash,  $1,000;  (2)  paid-up  assar- 
ance,  $2,000;  (3)  life  annuity;  or  (II)  the 
continuance  of  the  policy  and  the  withdrawal 
of  the  accumulated  surplus,  either  In  (1) 
cash,  $544;  (2)  paid-up  assurance,  $1,000; 
or  (8)  an  annuity."  The  cash  surplus  of 
$544  was  sued  for.  In  the  list  of  privileges 
Indorsed  ou  the  back  of  the  policy  the  fig- 
ures "$544,"  "$2,000,"  "$544,"  and  "$1,000," 
were  written  in  pencil.  Meutb  testified  that 
when  he  received  the  policy  by  mall  it  con- 
tained those  figures.  The  defendant  did 
not  plead  any  attempted  spoliation  of  the 
policy.  It  did  not  deny  the  Issual  of  the  poli- 
cy, and  the  court  held  that  its  answer  put 
nothing  In  Issue,  except  the  effect  of  the 
contract,  and  the  plaintiff  recovered,  and  the 
Judgment  was  affirmed.  We  think  that  the 
case  is  readily  distinguished  from  the  In- 
stant case. 

For  the  error  pointed  out,  the  Judipnent 
of  the  circuit  court  is  reversed,  and  a  new 
trial  granted. 


CUTHBERTSON  et  al.  v.  FIRST  NAT. 

BANK  OF  CARROLL  et  at 
(Supreme  Court  of  Iowa.    Dec  14,  1912.) 

1.  MoBTOAGBs  (I  88*)— PBoxBonna  SiouBitT 

— KVIDBNCK. 

In  an  action  by  a  mortgagor  to  declare  a 
deed  to  be  in  fact  a  mortgage,  evidence  &eld  to 
warrant  a  finding  that  the  mortgagee  had  ad- 
vanced money  to  protect  his  security  which  had 
not  been  repaid. 

[Ed.  Note.— For  otiier  esses,  see  Iforteages, 
Cent  Dig.  H  108-Ul;  DecTDlg.  {  S8.*J 

2.  CONTRAOra  (I  54*)— OOKSIDSBArnON. 

Where  notes  are  given  for  a  debt  then  in- 
curred, an  agreement  tbat  they  shall  cover  a 
prior  indebtednesB  also  is  Invalid  because  with- 
out conaideratton. 


[Ed.  Note.— For  other  cases,  see  (Contracts, 
Cent  Dig.  11  233-239,  24^  246,  260,  291-^15; 
Dec.  Dig.  I  B4.*] 


3.  IRTEBEST  <S  22*)— MOBTQAOKS— JUDOMKNTS. 

A  mortgagee  having  taken  assigomenta  of 
judarments  which  were  a  lien  on  the  mortgaged 
land,  releasing  them  on  the  record  to  enable  the 
mortgagor  to  procure  a  Icnn,  is  enUtied  to  the 
interest  provided  for  in  the  judgments. 

[Eld.  Note.— For  other  caeea,  see  Interest, 
Cent  Dig.  H  43-53 ;  Dec.  Dig.  f  22.*] 

4.  Appeal  and  Ebbob  (|  160*)— PLEADina— 
Review. 

Where  an  issue  is  not  raised  In  the  i^ead- 
ings,  it  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^o|^  Cent  Dig.  H  1018-1034;  Dec.  Dig.  1 

App^l  from  District  Court,  Carroll  Coun- 
ty; F.  M.  Powers,  Judge. 

The  facts  are  stated  In  the  opinion.  Af- 
firmed, 

B.  I.  Salinger  and  Ll  H.  Salinger,  both  of 
Carroll,  for  appellants.  Lee  ft  Bobb,  of  Car- 
roll, for  appellees. 

BHERWIN,  3.  This  action  was  brought  In 
equity  ts  have  a  deed  dedared  a  mortgage  ae- 
curing  a  certain  amount  and  no  more.  The 


plaintiffs  allege  that  they  are  the  owners  of 
certain  lands,  the  title  to  which  stands  in 
the  name  of  the  defendant  bank.  The  plain- 
tiff E.  Q.  Cutbbertson  is  the  wife  of  D.  W. 
Cuthbertson,  and  the  petition  further  al- 
leged: "That  for  many  years  immediately 
preceding  the  4th  day  of  January,  1908,  there 
was  a  long  course  of  dealing  betwerai  said 
bank  and  the  plaintiff  and  her  hnsband- 
Said  dealings  induded  deposits  made  by 
plaintiff  and  her  husband  In  said  bank  and 
loans  made  by  the  bank  to  them.  In  the 
course  of  such  dealings,  the  bank  porchased 
tor  this  plaintiff  and  her  husband  certain 
Judgments  rendered  against  them  In  this 
court,  whidi  judgmentB  were  liens  upon  the 
land  in  controvmy  here;  the  pardiase  of 
sudi  Judgmokta  being,  with  the  ezcepClon 
hereafter  to  be  stated,  done  bj  taking  an 
u^lgnmnt  of  sntA  judgments  to  said  bank 
or  to  Its  said  president  for  It ;  Uiat  the  price 
paid  for  purchasing  such  Judgments  was  at 
times  paid  by  the  said  d^KWIts  of  plaintiff 
and  her  husband,  and  at  other  ttinea  by 
loans  made  to  plaintiff  and  her  buAand  by 
said  bank ;  that*  the  method  of  pnndiaae  to 
the  contrary  notwitlistandlng,  tiie  said  Judg- 
ments, with  the  exception  hereafter  to  be 
stated,  wBt%  In  truth  and  In  fact  bought  as  a 
method  of  satisfylns  the  same;  and  that  the 
purchase  price  paid  fOr  audi  Judgments  was 
either  [»ld  for  by  said  deposits  or  became 
the  debt  of  plaintiff  and  her  husband  to  said 
bank,  and  that  the  Uen  at  said  revective 
Judgments,  with  the  ezcegptiona  stated,  was 
thus  extinguished."  It  was  farther  aUeged 
that  among  the  judgmoits  rendned 
said  plaintiff  and  her  hnsband  was  one  in 
fftror  of  the  Bofdwstier  Loan  ft  Banking  Com- 
pany. That  a  sals  of  fbe  land  in  controTcrsy 
was  had  thereunder,  and  that  the  land  was 
bid  In  1^  one  Graham  for  the  sum  of  9S.- 
882.68  under  an  agreement  between  the  de- 
fendant bank,  the  plaintiff  and  her  husband, 
and  Graham  that  the  bank  should  furnish 
the  money  for  such  purchase  as  an  advance- 
ment to  the  plaintiff  and  htf  husband,  and 
that  Graham  should  bid  In  tihe  land,  take  a 
sheriff's  deed  thereto,  and  thereafter  deed 
the  same  to  the  bank,  which  agreemmt  was 
carried  out 

Plaintiffs  further  alleged  In  their  petition 
as  follows :  "The  said  shoUTs  deed  was  sIt- 
en  and  taken  and  said  deed  from  Graham  to 
said  bank  was  given  and  taken  under  an 
oral  agreemoit  betwen  plaintiff  and  ha  hus- 
band and  said  bank  and  Graham  that  said 
deeds  and  each  of  them  should  operate  only 
as  secifflty  for  what  plaintiff  and  her  bus*- 
band  were  then  or  thereafter  to  be  indebted 
to  said  bank,  and  neither  of  said  deeds  was 
given  or  taken  with  Intent  to  divest  plaintiff 
of  title  in  said  realty;  and,  with  referaooe 
to  the  making  of  each  deed  referred  to  In 
this  substituted  petition,  It  was  orally  asreed 
by  and  b^ween  plaintiff  and  her  husband, 
said  bank,  and  vtioaovrer  was  grantor  or 
grantee  in  any  of  said  deeds,  that  eadh  and 
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all  of  said  deeds  should  in  no  wise  operate  to 
direst  the  title  of  this  plaintilf  In  said  realty, 
and  that  said  deeds  and  each  of  them  should 
operate  only  to  secure  to  said  bank  whatever 
was  or  might  be  owing  it  by  plaintiff  and 
her  husband.  That  on  or  about  December 
27,  1907,  the  said  bank  claimed  that  plaintiff 
and  her  husband  were  indebted  to  it  in  some 
^15,000  as  a  general  balance  due  above  de- 
posits made  by  plaintiff  and  her  husband; 
said  sum  including  all  advances  theretofore 
made  by  said  bank  for  plaintiff  and  her  hus- 
band. Including  what  had  been  paid  to  ob- 
tain the  said  assignments  of  said  judgments, 
and  the  sum  furnished  to  Graham  wherewith 
to  pay  for  his  said  bid,  and  including  the  in- 
terest due  for  carrying  such  advances.  At  this 
time  there  was  outstanding  upon  said  land 
a  mortgage  to  one  G.  W.  Wattles,  amount- 
ing to  some  $15,000,  which  said  mortgage  It 
became  necessary  to  pay.  Whereupon  said 
bank,  through  said  Gulbertson,  stated  to 
plaintiff  and  her  husband  that  Uie  bank  de- 
sired to  avoid  the  appearance  of  being  a 
borrower,  and  wished  the  said  mortgage  to 
be  paid  by  a  new  loan,  made  In  the  name  of 
some  one  other  than  said  bank.  At  the  same 
time  the  said  Gulbertson  asked  of  plaintiff 
and  her  husband  to  increase  said  loan  by 
approximately  |6,000,  which  excess  shonld  be 
used  by  the  bank  to  meet  pressing  obliga- 
tions, and  which  excess  should  be  credited  on 
whatsoever  was  owing  the  bank  on  account 
of  the  said  advances.  The  said  Gulbertson  al- 
so stated  to  plaintiff  and  her  husband  that. 
If  plaintiff  retook  title  for  the  pnipose  of 
making  said  renewal  loan,  it  might  Jeopard* 
Ize  the  security  given  the  bank  by  the  con- 
veyance to  It  from  Graham.  Thereupon,  at 
the  solicitation  of  said  Culh^tson,  plaintiff 
l>ermltted  one  WlUlam  Outhbwtson,  her  son, 
to  take  the  deed  from  said  bank  and  to  place 
a  mortgage  npon  said  land  while  apparent  ti- 
tle was  in  him  In  an  amount  BOffldent  to  pay 
the  Wattles  mortgage,  and  anwoxlniately  $0,- 
000.  On  the  day  the  transfer  so  consented 
to  was  made  to  William  Outhbertson,  to  wit, 
December  27,  1907,  the  said  William  Cut^- 
bertson  and  wife  made  two  mortgagee  ag- 
gregating ¥20,000  to  said  Wattles.  And 
on  the  same  day  still  the  said  William  Guth- 
bCTtson  and  his  wife  deeded  bade  to  said  bank 
the  land  in  controversy  herein,  and  said  ex- 
cess or  addition  to  the  said  $15,000  mort- 
gages was  delivered  to  said  bank  to  be  a 
credit  on  said  account  of  plaintiff  and  her 
husband.  That  on  the  4th  day  of  January, 
1908,  there  was  a  complete  oral  settlement  of 
all  matters  then  outstanding  between  the  de- 
fendant bank  and  plaintiff  and  bra  husband. 
In  pursuance  of  which  settlement  the  plain- 
tiff and  her  husband  delivered  to  said  bank 
th^r  certain  promissory  notes  for  $16,000, 
more  particularly  described  in  the  prayer 
bereln,  In  full  satisfaction  of  all  matters  be- 
tween them,  which  said  notes  were  accepted 
by  said  bank  in  full  satisfiactlon  and  pay- 
ment of  any  and  all  debts  then  claimed  to 
be  due  said  bank  from  plaintiff  or  her  Im^ 


band.  That,  as  a  part  of  said  setUment,  it 
was  orally  agreed  that  the  deed  from  Wil- 
liam Gothbwtson  and  wife  aforesaid  should 
stand  as  security  for  the  payment  of  said 
agreed  balance  due  of  $15,000,  and  that  plain- 
tiff avers  that  the  said  notes  represented,  and 
do  represent,  all  due  from  plaintiff  or  her 
husband,  or  either  of  them,  to  said  bank." 

The  plaintiffs  prayed  that  the  deed  in  ques- 
tion be  declared  a  mortgage  to  secure  the 
$15,000  represented  by  the  notes  of  Janu- 
ary 1,  1008,  and  that  the  bank  be  compelled 
to  satisfy  of  record  all  Judgments  held  by  it 
which  are  liens  upon  the  premises.  In  Its 
answer  and  cross-petition  the  defendant  ad- 
mitted that  E.  G.  Guthbertson  and  her  hus- 
band, D.  W.  Guthbertson*  were  the  owners  of 
the  land  in  controversy  prior  to  March  16, 
1903,  and  that  it  was  conveyed  by  Graham  to 
the  bank  as  security  to  said  bank  for  what- 
ever sum  the  plaintiff  E.  G.  Guthbertson  and 
her  husband  were  then,  or  might  thereafter 
become,  indebted  to  said  bank,  it  was  al- 
leged that  the  sale  of  the  land  to  Graham, 
under  the  Judgment  in  favor  of  the  Rochester 
Loan  A  Banking  Company,  was  subject  to 
other  existing  prior  Hens  on  said  land,  and 
that,  after  the  hank  acquired  the  title  there- 
to, it  was  compelled,  in  order  to  protect  Its  se- 
curity, to  purchase  the  Judgments  which  were 
prior  liens  on  the  land.  The  defendant  fur- 
ther alleged  that  the  land  was  to  be  held  as 
security  for  the  sums  so  paid  in  additton  to 
the  sum  of  $16,000  r^resented  by  the  notes 
of  January  1, 1008.  The  bank  further  alleg- 
ed that  to  protect  Its  security  it  was  com- 
piled to  pay  interest  on  a  prior  mortgage 
on  the  land,  and  also  taxes  thereon.  The  al- 
leged settlement  was  denied.  On  the  issues 
thus  Joined,  the  case  was  tried  to  a  referee, 
who  reported  his  findings  of  fact  and  con- 
clusion of  law  to  the  district  court,  where 
they  were  approved;  the  court  finding  that 
the  Guthbertsons  were  indebted  to  the  bank 
In  the  sum  of  |43,049.99,  Lacludlng  interest 
to  January  1,  1909.  This  amount  included 
all  sums  due  the  bank.  The  plaintiffs  ap- 
peal. There  is  no  question  as  to  the  amount 
due  the  bank  on  the  five  $3,000  notes  execut- 
ed to  the  bank  on  January  1,  1908,  nor  as  to 
the  amount  due  it  for  the  advancement  of 
$2,882.69.  to  enable  Graham  to  buy  in  the 
land  at  the  sale  under  the  Rochester  Loan  & 
Banking  Company  Judgment  No  serious 
question  is  made  as  to  the  sum  due  the  bank 
for  interest  paid  on  the  Wattles  mortgage  of 
$20,000,  which  was  prior  to  the  mortgage 
deed  held  by  the  bank,  nor  as  to  the  amount 
of  taxes  paid  by  the  bank  to  protect  its  se- 
curity. 

[1]  The  real  controversy  in  this  case 
ters  around  two  fact  questions:  First,  did 
the  bank  furnish  the  money  to  procure  as- 
signmwts  of  the  Judgments  to  question?  and, 
second,  if  it  did,  was  there  a  satisfaction 
of  the  bank's  claim  therefor  on  the  1st  of 
January,  1908,  when  the  five  $3,000  notes 
were  given  to  the  bank?  Tbe  last  of  these 
two  proposttlau  la  ttie  moit  MrUnu  one  of 
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the  two.  The  datai  of  these  seTeral  trans- 
actions are  material,  and,  at  the  risk  of 
repetition,  we  set  them  out  together.  The 
Judgments  Involved  In  this  controversy,  with 
two  ezc^>tion8,  were  rendered  la  1898,  and 
assignments  thereof  were  made  to  the  bank 
or  to  W.  Lv  Culbertson  on  dates  ranging  froita 
April  22,  1899,  to  January  31,  1903.  Of  the 
other  Judgments,  one  was  rendered  In  Jun^ 
1899,  And  the  other  in  December,  1907,  and 
one  was  assigned  to  the  bank  In  1902,  and 
the  other  one  was  first  assigned  to  W.  L. 
Culbertson  and  later  to  the  bank  by  his  ex- 
ecutrix. The  title  to  the  land  was  taken  by 
Graham  and  by  the  bank  from  him  in  1903. 
As  we  understand  the  record,  the  original 
Wattles  mortgage  was  a  lien  prior  to  the  Uen 
of  any  <Hr  these  Judgmaits,  and,  when  it 
became  doe,  It  was  necessary  to  make  pro- 
vision tor  its  payment,  and  this  was  done  In 
December,  1907,  under  agreemoit  as  follows: 
The  bank  conveyed  to  WUUam  Cathbertson, 
a  son  of  the  plaintiff  B.  O.  Cuthbertson,  and 
he  executed  two  new  mortgages  to  Wattles 
In  the  aggregate  sum  of  |2O,00O,  and  on  the 
same  day  deeded  tlie  land  back  to  the  bank. 
It  was  January  1,  1908,  that  the  five  f3.000 
notes  were  given  to  the  bank.  The  Judg- 
ments that  were  rendered  against  the  Gutb- 
bertsons  October  8,  1898,  aggregating  nearly 
914,000,  were  satisfied  of  record  December 
27,  1907,  by  the  bank  through  W.  U  Cul- 
bertson, Its  president,  and  by  W.  L.  Oblbert- 
son  individually.  This  was  on  the  same  day 
that  the  two  mortgages  on  the  land  were 
given  to  Wattles,  and  the  record  shows  that 
satisfaction  of  the  Jndgments  was  then  en- 
tered for  the  purpose  of  enabling  the  Outh- 
bertsons  to  make  this  new  loan.  We  have 
given  the  evidence  in  this  case  very  careful 
consideration,  and  we  are  fully  satisfied  that 
all  of  the  Judgments  in  question  were  taken 
up  by  the  bank  with  its  own  money,  under 
an  agreement  with  the  Guthbertsons,  hus- 
band and  wife,  that  the  bank  should  do  so 
and  hold  the  land  as  security  therefor.  Ap- 
pellants make  many  technical  objections  to 
a  great  deal  of  the  evidence  offered  by 
appellees,  but  we  think  the  appellants'  admis* 
slons  In  pleading  and  as  witnesses,  together 
with  other  evidence  of  appellees  which  is 
clearly  competent  and  entitled  to  weight,  es- 
tablish, without  serious  question,  the  liabili- 
ty of  the  Cutbbertsons,  In  the  first  Instance, 
for  the  sums  so  advanced  by  the  bank.  The 
assignment  of  these  Judgments  to  the  bank, 
and  the  satisfaction  of  the  October.  189S,  Judg- 
ments on  the  very  day  that  the  new  mort- 
gages to  Wattles  were  executed  by  William 
Outhbertaon  for  the  ben^t  of  his  parents.  Is 
In  Itself  a  drcumstance  of  great  weight,  and, 
together  with  the  other  facts  either  admitted 
or  proven,  Is  very  nearly  conclusive  on  this 
branch  of  the  casb 

As  we  have  before  Indicated,  the  one  dif- 
ficult question  in  this  case  Is  whether  there 


was  a  settlement  on  the  1st  of  January, 
1908.  which  Included  the  money  paid  on  these 
Judgments  by  the  bank.  It  \a  undisputed  that 
at  this  time  the  bank  held  notes  of  the 
Guth'bertsons  for  the  full  amount  r^resent- 
ed  by  the  five  $3,000  notes,  and  that  said 
five  notes  represented  renewals  simply  of 
previous  notes.  And  It  is  practically  undis- 
puted that  renewals  of  notes  and  actual  loans 
had  been  made  from  time  to  time  from  1897. 
The  Cuthbertsons  did  not  attempt  to  show 
that  any  of  the  money  paid  by  the  bank  on 
these  judgments  had  been  included  in  any 
particular  one  of  the  prior  notes  that  bad 
been  renewed  from  time  to  time,  and  the 
evidence  of  the  defendant  is  SHracUcaUy  con- 
clusive that  no  part  of  such  moner  could 
have  be^  included  therein.  The  Judgments 
paid  by  the  bank  aggregated  over  $20,000, 
and  it  was  conceded  by  at^llants  that  tSiete 
was  other  large  Indebtedness  to  tiie  bank 
during  the  years  covwed  by  theSx  transac- 
tions. The  ctmtentlon  of  the  plaintUC  E.  6. 
Cuthbertson  and  ber  busband  Is  that,  when 
Uie  five  fS^OOO  notes  were  given  to  W. 
Culbertson  tar  the  bank,  he  was  asked 
whether  thc^  included  judgments  and  every- 
thing eiae,  and  that  be  answered  "Tea.**  So 
far  as  the  plaintiffs'  evidence  goes,  that  was 
all  Hiere  was  to  the  settlement  of  tb»  amount 
due  on  account  of  the  Judgments.  It  la  not 
satisfactory  In  itself.  It  Is  improbable  that 
a  claim  of  over  $20,000  would  be  so  Ugbtlj 
dlsposed  of,  or  so  little  discussed,  and  we 
are  united  in  the  conclusion  that  there  was 
never  a  settlement  of  the  Judgments. 

[2]  Moreover,  if  such  an  agreement  aa  ap- 
pellants claim  had  been  made,  It  would  be 
Invalid  because  without  consideration.  Mar- 
shall V.  BuUard,  114  Iowa,  462,  87  N.  W. 
427.  54  li.  B,  A.  862. 

[3]  The  bank  having  taken  assignments 
of  these  Judgments  and  having  released  them 
on  the  record  for  the  purpose  only  of  en- 
abling the  appellants  to  make  the  Wattles 
loan.  It  Is  manifest  that  It  is  entitled  to  the 
Interest  provided  for  In  the  Judgments,  and 
this  was  allowed,  as  we  understand  tbe  mat- 
ter. 

[4]  No  issue  Is  raised  In  the  pleadings  as 
to  the  validity  of  the  receivers'  appointment, 
and  hence  no  such  question  is  before  us.  An 
amendment  to  the  abstract  shows  tliat  an 
affidavit  for  attorney's  fees  was  filed  by  ap- 
pellees, and  hence  such  fee  was  properly  al- 
lowed. 

The  Judgment  Is  afllrmed. 
Affirmed. 


LDWIS  V.  OBfAHA  &  a  B.  S.  BT.  Oa 

(Supreme  Court  of  Iowa.   Dte.  14,  1912.) 

1.  EhairaifT   DoiCAiN    <(    112*)  — Baxuoad 
RioBT  or  Wat— EixuENTO  or  DAuaexa — 

HOTIVS  POWEB  TO  BE  USED. 

A.  GorporatiMi  organised  under  tbe  appel- 
latfon  (tf  ^Suburban  Ballwaj  Ownpanr,"  to 
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operate  a  atreet  railway  between  certain  dtiee 
and  other  points,  with  an  express  reeerration 
of  power  to  employ  "horse  power  and  electrici- 
ty, or  sach  other  iK>wer  or  motor  as  may  now 
or  hereafter  prove  practicable  or  desirable,"  b 
not  precluded  thereby  from  the  use  of  steam 
power,  and  In  Its  condemnation  of  a  right  of 
way  through  farm  property  the  poasibllity  of 
Uie  oae  of  sach  power  may  be  conndmd  In  de- 
termining the  damasei. 

[Ed.  Note.— For  other  cases,  aee  Bknlneut 
Domain,  Gent  Die.  H  298,  SOO;  Dee.  Dig.  { 
112.*] 

2.  EuiNsnT  DoifAZir  (|  SSl*)—RiaBX  or  Wat 

— DUBATIOH. 

Where  a  corporation  oiganixed  under  Code, 

J 1607,  authorizing  any  'number  of  persons  to 
orm  a  corporation  for  cariying  on  any  lawful 
business,  with  authority  to  construct  and  op- 
erate s  railway,  acquires  a  right  of  way  under 
Code,  I  1996,  granting  powers  of  eminent  do- 
main, such  right  of  way  is  perpetual  while  used 
for  railroad  purposes. 

[Bd.  Note.— For  other  cases,  see  G^minent 
pomain.  Cent.  Dig.  |  8SS;  Dec.  Dig.  |  S21.«] 

8.  Ekiwbrt  Dohain  (|  102*)— Oompbwsation. 

In  proceedings  to  condemn  a  railroad  right 
of  way,  it  is  proper  to  consider  the  effect  which 
the  use  of  the  land  taken  may  have  upon  the 
enjoyment  and  value  of  the  entire  tract. 

[EM.  Note.— For  other  casee,  see  Ehnlnent 
Domain.  Gent.  Dig.  H  271,  272;  Dec.  Dig.  | 
102.«1 

4.  RAHaOADB  (I  18*) — POWKBS— SOOPB. 

The  purpose  declared  in  its  articles  of  in- 
corporation, and  not  the  name  assumed  by  it. 
determines  the  extent  of  a  railroad  corpora- 
tion's powers. 

[fikL  Note.— For  other  cases,  see  Railroads, 
C5ent  Dig.  SI  39-44 ;  Dec.  Dig.  |  la*] 

6.  SntKBT  Railboadb  ({  2*>— DsniraD. 

Properly  speaking,  "street  railways,'*  under 
the  statute,  are  only  anch  as  are  antborised  to 
occupy  and  use  the  streets  of  a  dty  or  town 
ander  franchise  from  the  municipality. 

[Ed.  Note.— For  other  cases,  see  street  Bail- 
roads,  Oent  Dig.  tS  2-4;  Dec  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6693-6«96.I 

6.  Eminent    Domain    (f   318*)  —  Railboad 
RioiiT  or  Wat— "Sttbubban  Road." 

A  notice  to  the  sheriff  to  call  a  jury  for  the 
appraisal  of  damages  in  proceedings  to  con- 
demn a  railroad  right  of  way,  which  stated  that 
the  right  of  way  was  for  a  "suburban  and  in- 
temrban"  line,  did  not  prevent  the  operation  of 
■team  propelled  cars  or  trains  upon  the  right 
of  way  without  a  new  condemnation ;  a  "sab- 
urban  road"  not  necessailly  bdng  aa»  operated 
1^  power  otlier  than  steam. 

[Bd.  Note.r-For  other  cases,  see  Bnlnent 
Do^n^  Cent  Die-  11.841-848;   Dec.  Dig. 

Appeal  from  Dlatrlct  Court.  Pottawattamie 
Cotmty;  O.  D.  Wbetier,  Judge. 

Condemnation  proceeding  Instltated  to  ob- 
tain right  of  way  for  defoDdanf  a  railroad 
over  tile  land  of  plafntilf.  From  the  asseaB- 
mtaat  ot  damagea,  defoidant  appeals.  Af- 
firmed. 

Tlnely  ft  Mitchell,  of  Council  Bluffs,  for 
appellant  J.  J.  Stewart,  of  Council  BlnCFs, 
for  appdlee. 

WEAVER,  J.  The  plaintiff  owns  a  farm 
ot  SOO  acres  outside  of  the  dty  of  Council 
Bluffs,  lom.  The  body  of  the  farm  is  upon 
tbe  low  lytaig  land  which  borders  the  Mls- 


Boorl  river,  but  one  comer  or  portion  thereof 
rises  to  a  higher  level,  and  at  this  point  It 

has  a  frontage  of  180  feet  upon  the  public 
highway.  Owing  to  the  topography  of  these 
lands,  the  more  elevated  portion  of  which  we 
have  just  spoken  oonstltntes  the  most  favor- 
able and  desirable  site  for  plalntifTs  build- 
ings and  imivovements.  At  this  place  he  baa 
constructed  a  lai^  and  valuable  house,  and 
made  many  other  Imiffovements  In  harmony 
therewith.  Tbe  house  stands  at  a  distance 
of  about  100  feet  from  the  highway.  De- 
fendant has  located  and  condemned  for  its 
right  of  way  a  strip  of  land  along  this 
highway,  and  between  it  and  the  plalntifTs 
bulldlngB,  thus  ai^ropriating  some  30  feet 
of  Ills  diMryard,  and  making  it  impossible 
for  him  to  reach  the  public  road  except  by 
crossing  the  railway  track.  The  jury  assessed 
his  damages  at  |2,983.&0.  Defendant  does 
not  deny  its  liability  (or  the  damages  thus 
occasioned,  but  contends  that  the  amount  is 
excessive.  This  result  it  Is  argued  was  made 
possible  by  error  In  tbe  court's  charge  to  the 
jury. 

[1]  Many  assignments  of  error  are  stated 
In  appellant's  brief,  but  as,  generally  speak- 
ing, each  and  all  are  ultimately  made  to  de- 
pend apon  the  soundness  or  unsoundness  of 
the  proposition  laid  down  by  the  trial  court 
in  the  tbirteeoth  paragraph  of  its  charge  to 
the  Jury,  we  proceed  at  once  to  a  considera- 
tion of  Uiat  question.  The  instruction  reads 
as  follows:  "The  defendant  has  condemned 
the  strip  in  question  for  use  for  suburban 
and  Interurban  railway  purposes,  but,  under 
the  law  as  applied  to  the  facts  in  this  case, 
the  defoidant  would  have  the  right  to  use 
other  power  than  electric  power  In  the  oper- 
ation of  said  line  of  railway  and  would  have 
the  right  to  use  steam  as  a  motive  power, 
or,  in  other  words,  a  locomotlTe,  over  said 
line;  and  in  determining  such  damage  you 
may  consider  that  at  the  time  of  such  con- 
demnation the  defradant  had  the  right  to 
use  steam  as  a  motive  power  to  propel  its 
cars  over  said  line,  and  might,  if  it  desired, 
use  steam  in  the  operation  of  said  line."  It 
Is  the  contention  of  the  appellant  that,  under 
the  statute  as  well  as  by  tbe  limitations  con- 
tained in  its  articles  of  incorporation,  tbe 
company  in  this  case  cannot  lawfully  operate 
Its  railway  by  steam  power,  and  that  the 
instruction  to  the  contrary  In  tbe  quoted 
paragraph  constituted  error  for  which  a  re- 
versal and  new  trial  should  be  ordered. 

By  articles  of  Incorporation  tbe  defendant 
company  declares  Its  nature  and  the  purposes 
ot  Its  organization  to  be  among  other  things 
to  purchase,  acquire,  lease,  construct,  main- 
tain, and  operate  a  street  railway  throne- 
out,  over,  along,  and  upon  the  streets,  av- 
enues, and  alleys  of  the  city  of  Council 
Bluffs,  Iowa;  also  from  the  dty  of  Ooundl 
Bluffs  to  Lake  Manawa,  a  lake  lying  south 
of  said  dty,  and  to  and  from  such  points 
wltJiln  and  in  the  vidnity  of  and  snburban 
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to  said  city  of  Gonncll  Blatta  as  may  be 
determined  upon,  wiiethor  tbe  same  aball  be 
upon  streets,  aTeuues,  alleys,  or  highways,  or 
^ipon  Tigtit  of  way  acquired  by  purchase  or 
In  the  ezerdse  of  the  right  of  eminent  do- 
main or  otherwise ;  also  to  purdiase,  acquire, 
iease,  construct,  maintain,  and  operate  a 
street  railway  throughout,  over,  along,  and 
Upon  the  streets,  avenues,  and  alleys  of  the 
dty  of  Omaha,  Neb.,  the  suburban  districts 
known  as  East  Omaha,  Iowa;  also  between 
any  of  the  dtles  and  districts  herein  named, 
and  to  and  from  such  points  within  and  In 
the  vldntty  of  and  suburban  to  said  cities 
and  districts,  and  In  the  operation  of  all 
such  street  railways  to  use  and  employ  there- 
in horse  power  and  electrld^  or  such  other 
power  or  motor  as  may  now  or  hereafter  prove 
practicable  or  desirable,  and,  for  the  purpose 
of  owning,  leasing,  constructing,  maintaining, 
and  operating  such  street  railway,  may  pur- 
chase, lease,  or  acquire  any  and  all  necessary 
or  desirable  real  and  personal  property  priv- 
il^es,  franchise,  grants,  leases,  and  riigbts 
of  way,  and  make,  execute,  and  enjoy  and 
contract  or  lease  for  right  of  way  over  the 
line  or  lines  of  any  other  street  railway 
company ;  also  In  the  operation  of  Its  street 
railway  and  all  lines  thereof  to  use  and  em- 
ploy  the  same  for  the  carrying  of  passengers, 
freight,  sprees,  and  United  States  mall  for 
hire.  Other  paragraphs  avow  the  further 
purpose  to  be  the  acquirement  of  various 
kinds  of  property  and  the  carrying  on  of 
various  enterprises  and  lines  of  business,  the 
particulars  of  which  are  not  important  In 
this  connection.  The  notice  given  by  the 
coniq;Mm7  to  the  sheriff  for  the  appolntmoit 
of  a  Jury  to  assess  plaintUTs  damages  In 
this  proceeding  describes  the  corporation  as 
being  empowered  to  construct  and  operate 
i^eet  railways,  Intemrban  railways,  and 
suburban  railways,  and  states  that  it  has 
located  Its  suburban  and  Intemrban  line  of 
railway  across  the  land  of  the  plaintiff. 

[2]  Under  our  statutes,  any  number  of  per- 
sons may  unite  to  form  a  corporation  for 
carrying  on  any  lawful  business  (Code,  | 
1607).  WboDL  organised  with  authority  to 
constmct  or  <^>erate  a  railway.  It  may  ezer- 
dse the  powers  of  emlnoit  domain  for  the 
purpose  of  acquiring  Its  necessary  right  of 
way  (Code,  f  A  right  of  way  thus 

acquired  Is  assumed  to  be  pen>etnal  so  long 
at  least  as  It  Is  occupied  and  used  for  rail- 
road purposes.  HoUlngsworth  v.  Railway 
Co.,  63  Iowa,  443,  19  N.  W.  326;  Heskett 
v.  Railway  Co.,  61  Iowa,  467,  16  N.  W.  525. 

[3]  In  assessing  damages  In  favor  of  the 
landowner,  tbe  Jury  may  take  Into  considera- 
tion any  and  all  uses  which  the  company 
may  rightfully  make  of  the  land  which  It 
OQudemna,  or  of  the  tracks  laid  thereon,  and 
the  Injury,  annoyance,  danger,  and  Incon- 
veoleuce,  If  any,  uecessarily  resulting  to  tbe 
uae^  enjoyment,  and  value  of  tbe  entire  tract 
from  whli^  such  right  of  way  has  been  tak- 
en. Henry  v.  Railroad  Co.,  2  Iowa.  288; 
Small  T.  Bailroad  Co.,  50  Iowa,  338;  Clay- 


ton  V.  Railroad  Co.,  67  Iowa,  238,  25  N,  W 
160.  The  construction  of  street  railways— 
that  is,  of  railways  laid  upon  and  along  the 
streets  and  highways  of  a  dty  for  parposea 
of  local  traffic  and  travel — Is  subject  to  the 
authorization  and  control  of  the  municipal- 
ities In  which  they  operate.  Code,  |  707. 
An  Intemrban  ratliray  Is  defined  by  statute 
as  a  railway  operated  by  other  power  than 
steam,  and  extmdlng  bey<md  the  corporate 
limits  of  a  dty  or  town  to  anoQier  dty  or 
town.  Code  Snpp.  |  aoSSa.  An  intemrban 
railway  company  may  lay  its  track  along 
and  upon  any  public  road  of  100  feet  or  more 
in  width,  and  under  curtain  restrictions  may 
occupy  other  roads  of  not  less  than  60 
feet  in  width.  Code  Supp.  |  2026.  Now. 
the  disdnction  or  peculiar  privilege  Eivai  to 
an  Interurban  railway  Is  this  right  under  cer^ 
tain  conditions  to  occapy  and  use  tbe  pabUe 
roads  as  a  right  of  way,  and  it  ia  donbtleea 
due  to  this  fact  that  sadi  railway  Is  reantred 
to  use  some  motive  power  otb^  than  stesm. 

If,  therefore^  in  its  organlntlm  tlie  ap- 
pellant herein  had  seen  fit  to  incorporate 
with  artideB  limiting  Its  actlvitleB  to  the 
acqnlrement,  constructttui,  and  operation  of 
an  Intemrban  railway  under  the  statnte — 
that  Is,  a  railway  operated  by  vower  otlw 
than  steam — Its  aasl^punent  of  error  upon 
the  thirteenth  Inatmctlon  to  the  Jury  would 
have  to  be  sastatned,  and  a  new  trial  fitder- 
ed.  But  Its  authority  is  not  thus  limited. 
Under  the  statutes  governing  the  creation  of 
corporation.  It  was  oitlrely  competent  for 
the  promoters  of  this  enterprise  to  make  the 
declared  purpose  of  their  organization  broad 
enough  to  enable  It  to  own  and  operate  both 
intemrban  and  other  railways,  and  this  we 
think  Is  what  they  did.  The  nature  of  the 
corporation  aud  the  extent  of  its  authority 
is  neither  defined  nor  limited  by  the  name 
whl<^  it  assumes,  but  by  the  power  and  au- 
thority with  which  It  Is  clothed  and  tbe  basi- 
ness  which  it  proposes  to  transact  So  far 
as  name  Is  concerned,  ai^llant  does  not 
profess  to  be  a  mere  interurban  railway 
company.  It  assumes  the  appellation  of  a 
"suburban  railway  company,"  which  is  by 
no  means  necessarily  the  same  thing.  We 
have  no  suburban  railways  as  a  matter  of 
statutory  classification  or  definition. 

[4]  In  the  body  of  Its  articles,  the  com- 
pany  speaks  of  Its  purpose  to  acquire  or  con- 
struct and  operate  street  railways,  but  here 
again  the  name  is  not  controlling. 

[5]  Properly  speaking,  street  railways  nn- 
der  our  statute  are  only  such  as  are  autbcv- 
Ized  to  occupy  and  use  the  streets  of  a  dty 
or  town  under  franchise  from  the  municipal- 
ity. If,  however,  a  corporation  organixed 
primarily  to  own  and  operate  a  street  raO- 
way  assumes  In  its  articles  the  further  power 
to  own  and  operate  other  railways,  and 
reserves  to  Itself  the  right  to  designate  the 
power  by  which  they  shall  be  operated,  we 
can  see  no  good  reason  why  In  Its  manage- 
ment of  sudi  entwifflBeB  it  Is  not  a  nUlway 
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corporation  In  the  broad  Bense  of  the  term, 
and  may  not  exercise  the  discretion  whldi 
such  corporations  generally  possess  In  choos- 
ing the  motive  power  to  be  need  In  operating 
Its  cars.  Turning  to  the  appellant's  articles 
of  Incorporation,  we  find  that  It  does  not 
limit  the  scope  of  Its  railway  baslness  to 
the  dty  of  Council  Blaffs,  which  alone  conld 
give  it  the  right  to  occnpy  the  dty  streets, 
bnt  makes  it  to  Include  the  constmctlon, 
maintenance,  and  operation  of  lines  "from 
the  dty  to  Lake  Hanawa  as  well  as  to  and 
from  Mcfc  i)ofnt«  vAtlUn  and  4n  the  vioftUtv 
of  and  guburban  to  said  city  tu  may  be  de- 
termined upon  whether  the  same  shall  be 
npon  streets,  avenues,  alleys  or  highways,  or 
upon  riglUt  of  way  aoguired  by  purohase  or 
in  tJie  eaerctte  of  the  right  of  enUnenf  do- 
main or  othencUe."  It  further  provides  for 
lines  to  Omaha  and  East  Omaha,  Neb.,  end 
between  these  dtles  or  districts  and  other 
points  within  and  In  the  vldnlty  of  and 
suburban  thereto.  Power  Is  also  expressly 
preserved  In  the  operation  of  the  railways 
so  provided  for  to  use  and  ^ploy  "horse 
power  and  electricity  or  such  other  power 
or  motor  as  may  now  or  hereafter  prove 
practicable  or  desirable."  Now,  while  ap- 
pellant could  not  lawfully  ose  steam  power 
111  operating  Its  street  railways  In  the  dty 
of  Council  Bluffs,  and  could  not  lawfully  as- 
sume to  operate  by  steam  power  an  Interur- 
ban  railway  along  the  public  roads  outside 
of  the  dty,  there  is  still,  as  wd  view  it,  ample 
reserve  power  provided  for  In  the  artldes  of 
incorporation  In  the  ezerdse  of  whidi  it  mity 
by  condounatlon  or  purchase  acquire  a 
right  of  way  between  OrancH  Bluffs  and 
other  dtles  and  towns  In  that  vldnlty  or 
suburban  thneto,  and  on  such  right  of  way 
bnlld  an  ordinary  railroad,  and  opwate  the 
aame  in  tbe  ordinary  mannw.  There  is  no 
statute  whldi  requires  all  ratlroads  between 
<dttes  and  towns  situated  in  the  same  gen- 
eral vldnlty  to  be  built  or  operated  as  in- 
terurban  lines.  Buch  roads  may  be  of  the 
Intemrban  variety  or  of  the  ordinary  typa 
If  a  corporation  be  organized  with  diartw 
or  artldes  suffldenUy  broad  and  genraal  In 
terms,  It  may  buUd  lines  of  either  diaracter, 
and,  having  once  constructed  a  road  on  one 
plan,  there  is  nothing  to  prevent  Its  abandon- 
ment for  the  other  plan.  Tme,  If  not  operat- 
ed as  an  intemrban  line,  it  conld  not  lawful- 
ly occupy  the  highways,  but,  if  such  objection 
should  arise,  the  corpwatlon  still  has  re- 
source to  its  rt^t  of  emlnoit  domain,  by 
whldi  it  could  acquire  a  right  of  way  out- 
side of  the  highways,  as  It  has  done  In  the 
case  at  bar.  The  farm  property  in  question 
and  the  railway  line  at  this  point  lie  wholly 
outside  of  the  dty  and  for  the  puipose  of 
tbls  case  the  railway  Is  not  In  any  proper 
sense  of  the  word  a  street  railway,  and,  as 
we  have  already  seen,  its  artldes  of  Incor- 
poratkm  do  not  restrict  the  anthwity  or 


power  of  the  corporation  to  make  use  of  this 
road  either  as  an  Intemrban  or  ordinary 
railway.  There  was  therefore  no  error  In 
Instructing  the  Jury  tbat  the  right  of  way 
condemned  across  the  plaintiff's  land  was 
subject  to  use  for  the  operation  of  a  railway 
operated  by  steam  power. 

[4]  If  we  understand  counsel.  It  is  further 
argued  that,  although  the  corporation  may 
have  had  the  legal  right  to  condemn  the 
right  of  way  for  the  use  of  an  ordinary  rail- 
way, yet  defendant  In  notifying  the  sheriff 
to  call  out  a  Jury  for  the  appraisal  of  dam- 
ages limited  its  demand  to  a  right  of  way 
for  an  interurban  road,  and  could  not  law- 
fully thereafter  operate  steam  propelled  cars 
or  trains  thereon  without  a  new  condemna- 
tion. Assuming,  without  deddlng,  that  the 
corporation  would  be  bound  by  such  limita- 
tion if  dearly  expressed  in  the  notice,  we 
have  to  say  that  this  notice  would  not  call 
for  an  application  of  the  alleged  rule.  The 
statement  there  is  that  defendant  desires  the 
right  of  way  for  Its  "suburban  and  Interur- 
ban" line.  We  have  already  said  that  a  sub- 
urban road  need  not  necessarily  mean  one 
that  Is  operated  by  power  other  than  steam. 
Indeed,  It  Is  a  matter  of  common  observation 
by  all  who  visit  the  great  dtles  of  the  land 
that  suburban  roads  and  suburban  trains 
are  very  often,  If  not  very  generally,  operat- 
ed by  steam  power.  Under  the  i^OHceedings 
herdn,  we  are  disposed  to  hold  that  defend- 
ant by  said  condemnation  acquired  the  right 
to  use  the  trade  for  any  and  all  purposes  au- 
thorised by  the  statute,  or  by  its  articles  of 
incorporaticai. 

Than  is  no  reversible  error  Id  the  record, 
and  the  JndgmaiLt  bdow  Is  affirmed. 


COLLINS  V.  BOARD  OF  SUP'BS  OP  POT- 
TAWATTAMIE OOUNTX  et  aL 
(Supreme  Court  of  Iowa.    Dec  12,  1912.) 

1.  Names  (I  3*)— Middu  "Naux"— Snm- 

CIENCT  OF  NOTICE. 

The  middle  name  is  no  part  of  the  name, 
and  nnder  Acts  83d  Gen.  Aasun.  c  118,  relating 
to  notice  to  owners  of  land  in  a  drainage  dis- 
trict, a  notice  to  "Bmma  Forsytlie  Jones," 
whose  maiden  name  was  "Forsythe,"  was  a 
sufficient  notice  to  "Emma  Jones." 

[Ed.  Note.— For  other  cases,  see  Names,  Oent 
DI^.  1  2;  Dec  Dig.  S3.* 

For  otiher  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  46S7-466Q.1 

2.  Dbainb  (t  67*)— PbooKedinob  oir  Cum 
VOB  Dauaobs — ^Dismissal. 

Where  plaintiff  had  enffident  notice  of  the 
establishment  of  a  drainage  district,  and  did 
not  file  his  claim  for  damasea  within  the  tioie 
required  by  Code  Supp.  1  188984,  as  amended 
bv  Acts  34th  Gen.  Aasem.  c  88,  both  the  board 
of  snperrisora  and  the  dlBtrtct  court  were  jus- 
tified in  denying  it ;  the  statute  plainly  provld* 
big  tlie  penalty  for  such  failure  without  excep- 
tions, and  not  justifying  this  court  in  consider- 
ing an;  equitable  excuaes. 

[Eld.  Note.— For  other  eases,  aee  Drains,  Oent 
Dig.  B  67,  08;  Dec  DlgTlBT.*] 
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8.  AfPKAL  AHD  EBBOB  (i  380*)— BOWDB— OOK- 
PTTENCT  or  SUBETISS — PaBTY'S  ATTOBKET. 

Wbere  a  pu^'s  appeal  bond  has  no  other 
mrety  than  one  in  hla  attomeyi,  hfs  appeal  wul 
be  dumiaaed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  2023-2028;  Dec.  Dig.  ! 
880.*] 

4.  Dbainb  (I  82*)  —  AflSBssifENT  —  Appeal — 

VotUNTABT  PATIfXirr— AfFXBMAHCE. 

Where  a  landownei^  after  appealing  from 
an  assesament  tm  benefits  from  the  establish- 
ment of  a  drain,  voluntarily  pays  the  amount  of 
his  assessment,  his  protest  npon  payment  is 
not  Bofllcient  to  relieve  him  from  the  conse- 
qaences  of  payment,  so  that  the  order  confirm- 
ing the  assessment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  DraiOB,  Cent 
Dig.  H 84-87;  Dec  Dig.  1 82.*] 

6.  DBUHB  (M  82*)— AfFXAL  ROM  ASSESSMKNT 

—Prbschptiok  and  BoBDEir  or  Pboof. 
An  assessment  for  benefits  is  presumed  to 
be  correct  and  equitable,  and  the  burden  is 
on  the  party  appealing  therefrom  to  show  that 
it  is  incorrect  or  inequitable;  and  it  is  not 
enough  for  him  to  show  that  it  was  in  excess 
of  the  actual  benefits  to  his  land,  but  other  as- 
sessments  on  land  of  like  character  mast  be 
shown. 

{Ed.  Note.— For  cQuae  cases,  aee  Drtdna,  Omt. 
Dig.  H  84-87;  Dec  Dig.  1  82.*] 

fl.  Makdamub  (I  95*>—Ri:UEF— Public  Ofsi- 

CKBft— MATTBBS  or  DlBCBETION. 

Wher«  the  board  of  supervisors  acted  upon 
an  owner's  claim  for  damages  from  the  estate 
Itshment  of  a  dr^  and  justifiably  rejected  It, 
tbB  owner  cannot  have  the  correGtseaa  of  such 
dedaion  reviewed  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  201,  204;  DocDig.  {  95  •] 

7.  Dbaiiib  a  S7*)— BSVIBW  ov  Pboobbdinqb 
TOB  AbSBSSUBNT  Or  DaICAOES— EqUITABLB 
JUBISDIOnOH. 

Where  a  landowner  fails  to  file  his  claim 
for  damagea  arising  from  the  construction  of  a 
drain  with  the  board  of  supervisors  as  required 
by  statute,  such  owner  cannot  maintain  a  suit 
in  equity  to  determine  the  amoont  of  his  danH 
ages. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  «7,  68;  Dec  Dig.  {  67.*] 

Appeal  from  District  Court,  Pottawat> 
tamie  County ;  O.  D.  Wheeler,  Judge. 

Flalnti£rs  lands  were  Included  in  a  drain- 
age district  established  by  defendant  coun- 
ty, and  he  filed  a  claim  for  damages  which 
was  disallowed.  Subsequently  his  lauds  were 
assessed  for  benefits  to  the  extent  of  f 800 
or  $900,  and  he  appealed  to  the  district 
court  from  such  assessment.  Thereafter  he 
filed  a  petition  In  mandamus  to  compel  the 
board  to  pass  upon  hla  claim  for  damages, 
for  an  injunction,  etc.  These  different  pro- 
oeeding^  were  all  consolidated,  and  tried  in 
the  district  court,  resulting  In  an  order  and 
judgment  sustaining  the  board  of  supervis- 
ors Id  disallowing  the  claim  for  damages, 
confirming  the  assessment  of  his  lands,  and 
^^^mimiing  the  petition  for  m^^t»|fffniTii 
Flalntlfl  appeals.  Affirm^ 

FUcklnger  Brom^  of  Council  Bluffs,  for  Ap- 
pellant W.  H.  Elllpa^,  of  Council  BlutCs, 
for  app^leeo. 


DEEMEB,  J.  In  the  year  19C^  a  proceed- 
ing to  establish  a  drainage  district  known 
as  the  Pigeon  creek  extension  ditch  was 
pending  before  the  defendant  board  of  super- 
visors. The  proposed  district  embraced  the 
80  acres  of  land  in  controversy,  which  was 
then  owned  by  Emma  Jones,  whose  maiden 
name  was  Emma  Forsythe,  and  her  bosband 
was  one  of  the  petitioners  for  the  district 
During  the  pendency  of  the  proceedings, 
which  were  regular  In  every  respect,  Emma 
Jones  and  her  husband  contracted  to  sell 
the  land  to  one  Rhodes,  This  contract  was 
not  recorded.  By  the  terms  thereof  posses- 
sion was  to  be  given  March  1,  1910.  Plain- 
tiff  purchased  the  land  by  taking  an  assign- 
ment from  Rhodes,  but  did  not  go  into  pos- 
session of  the  land  until  March  1,  1910. 
He  obtained  his  deed,  however,  on  February 
7th,  and  recorded  it  February  9th.  Before 
getting  the  deed,  and  on  January  22,  1910, 
he  flled  with  the  board  of  8Ui>ervl8or8  his 
claim'  for  damages  to  the  land  by  reason  of 
the  establishment  of  the  district  This  claim 
was  disallowed  by  the  board,  and  plalntiir 
appealed  to  the  district  court  The  lands 
were  theu  assessed  for  benefits,  and  plaintiff 
appealed  to  the  district  court,  bat  did  not 
file  his  petition  in  that  court  within  the  time 
required  by  statute.  An  excuse  Is  offered 
for  not  filing  it  In  time,  which  will  be  refer- 
red to  later.  The  appeal  bonds  in  the  two 
cases  mentioned  were  signed  by  appellant's 
counsel  as  sureties.  It  appears  that,  when 
the  case  assessing  lands  for  damages  reached 
the  district  court,  a  demurrer  was  filed  to 
the  petition  on  the  ground  that  the  plaintUT 
was  not  entitled  to  file  a  <^im  for  damages, 
and  that  In  any  event  the  claim  was  filed 
too  late.  This  demurrer  was  sustained,  and 
plalnttff  thereupon  amended  by  pleading  that 
his  claim  was  filed  five  days  before  the  day 
set  by  the  board  for  the  hearing.  The  de- 
fendants also  moved  to  dismiss  both  aweala 
because  the  appeal  bonds  were  signed  by  ap> 
pellant's  counsd  as  sureties,  and  for  the  rea- 
son that  plaintiff's  petition  In  the  aiqpeal 
from  the  assessment  was  not  flled  in  time^ 
Defendant  also  denied  that  the  dalm  Air 
damages  was  filed  In  time  for  a  hearing  be- 
fore the  board,  and  also  dented  that  irialntiff 
was  entitled  to  flte  any  claim  Cor  damagea 
for  the  reason  that  he  was  not  the  owner  ot 
the  land.  The  petition  f6r  mandamus  and 
injunction  comduded  with  this  prayo': 
"Wherefore,  by  reason  of  the  premises,  your 
petitioner  prays  the  ordw  and  direction  of 
this  court  enjoining  tiie  defeidant  OL  H. 
Sternberg  &  Sons  from  ottering  upon  or 
trespassing  upon  plalntUTs  lands.  That  the 
proceedings  establishing  said  ditdi  across 
his  land  be  declared  null  and  void  and  with- 
out force  and  effect,  and  that  said  board  of 
supervisors  be  enjoined  from  further  pro- 
ceeding with  the  construction  of  said  ditch 
or  its  establishment  across  your  pedtlonex's 
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titled  by  reason  of  the  location  of  said  ditch 
across  his  said  premises,  and  ;our  petitioner 
prays  for  such  other  and  further  relief  as 
may  be  Jflst  and  eqnttable  In  the  premises." 
The  answer  to  that  petition  was  that  plain- 
tiff had  not  filed  his  claim  for  damages  In 
time,  that  contracts  for  the  construction  of 
tlie  ditch  had  been  let  to  Sternberg  &  Sons, 
and  that  In  any  ev&at  plaintiff's  remedy  was 
at  law  by  appeaL  Some  of  these  motions 
were  not  ruled  upon  at  any  time  except  as 
may  be  Inferred  from  the  final  order  of  the 
court  The  statute  with  reference  to  the  fil- 
ing of  claims  for  damages  provides  that  they 
must  be  filed  in  the  office  of  the  county  au- 
ditor at  least  five  days  prior  to  the  day  liet 
for  hearing  and  also  provides:  "Failure  to 
file  such  claim  at  the  time  specified  shall  be 
held  to  h&vB  waived  his  rights  thereto." 
Code  Supp.  8  1989al,  as  amended  by  84 
G.  A.  c.  88. 

The  notice  given  In  this  case  pursuant  to 
Acts  33d  Q.  A.  c.  118,  was  directed  to  a  long 
list  of  owners,  including  the  name  Bmma 
Forsythe  Jones,  and  the  time  for  hearing 
was  fixed  as  January  24,  1910.  Plaintiff  did 
not  file  bis  claim  until  January  22d  of  that 
year,  and,  of  course,  It  was  not  In  time. 

[1]  But  it  is  contended  for  him  that  notice 
was  inEufiSclent  because  addressed  to  "Emma 
Forsythe  Jones,"  Instead  of  "Emma  Jones." 
The  law  with  reference  to  this  matter  is  as 
follows:  "When  the  plan.  If  any,  shall  hare 
been  finally  adopted  by  the  board  of  super- 
visors, they  shall  order  the  auditor  Immedi- 
ately thereafter  to  cause  notice  to  be  given 
to  the  owner  of  each  tract  of  land  or  lot 
within  the  proposed  levee  or  drainage  dis- 
trict, as  shown  by  the  transfer  books  of  the 
auditor's  office,  including  railway  companies 
having  rights  of  way  in  the  proposed  district, 
and  to  each  llenholdo:  or  encumbrancer  of 
any  land  through  which  or  abnttli^  upon 
which  the  proposed  Improvement  extends  as 
shown  by  the  county  records;  and  also  to  all 
other  persons  whom  it  may  concern,  includ- 
ing actual  occupants  of  the  land  In  the  pro- 
posed district  (without  naming  Individuals), 
of  the  pendency  and  prayer  of  said  petition, 
the  favorable  report  thereon  by  the  engineer 
and  that  such  report  may  be  amraded  before 
final  action,  the  day  set  for  hearing  on  said 
petition  and  report  before  the  board  of  su- 
pervisors, and  that  all  claims  for  damages 
must  be  filed  in  the  auditor's  office  not  less 
than  five  days  before  the  day  set  for  hear- 
ing upon  the  petition,  which  notice  shall  be 
served  by  publication  thereof  onoe  each  week 
for  two  consecutive  weeks  in  some  newspaper 
of  general  circulation  pnbltE^ied  in  the  coun- 
ty, the  last  of  which  publications  shall  be 
not  less  than  twenty  days  prior  to  the  day 
set  f6r  hearing  upon  the  petition,  proof  of 
nudi  MFTloe  to  be  made  by  afl3davlt  of  tbe 


usual  form,  giving  notice  to  a  long  list  of . 
owners'  names,  among  others  'Emma  For- 
sythe Jones.*  •  •  •  Notice  published  In 
Council  Bluffs  Dally  Nonpareil  December 
23rd  and  30th,  1909."  The  transfer  books  are 
reiH-oduced,  and  they  show  that  "Emma 
Jones"  or  "Emma  Forsythe,"  who  It  Is  con- 
ceded Is  the  same  person  as  Emma  Jones, 
was  the  owner  of  the  S.  W.  ^  of  the  S.  E. 
^  of  section  13,  part  of  the  land  in  contro- 
versy, and  of  an  undivided  interest  in  the  S. 
E.  )4  of  the  S.  E.  %  of  tbe  same  section.  If 
there  be  any  other  party  Interested  In  this 
last  described  forty  as  shown  by  the  trans- 
fer books,  It  la  Susan  Forsythe.  However, 
plaintiff's  claim  In  this  respect  Is  that  a  no- 
tice addressed  to  "Emma  Forsythe  Jones"  is 
not  a  notice  to  "Emma  Jones."  It  is  horn- 
book law  that  the  middle  member  of  one's 
name  is  no  part  of  tbe  same,  and  the  notice. 
In  so  far  as  complaint  is  made  of  it,  is  suffi- 
cient Hendershott  v.  Tboropson,  Morris,  186; 
Loser  T.  Plaittfleld  Savings  Bank,  149  Iowa, 
073,  128  N.  W.  1101,  81  U  R.  A.  (N.  S.)  1112; 
Grimes  v.  Martin.  10  Iowa.  347.  As  plaintiff 
derived  his  title  and  rights  through  Emma 
Jones,  he  cannot  complain  that  notice  was 
not  given  Susan  Forsythe,  even  if  he  had 
made  that  point 

[21  The  notice  was  sufficient  in  so  far  as 
plaintiff  is  concerned,  and,  as  he  did  not  file 
his  claim  with  the  board  In  time,  both  the 
board  of  supervisors  and  the  district  court 
were  Justified  in  denying  it  Johnson  v. 
Board,  148  Iowa.  639,  126  N.  W.  1G8.  The 
statute  plainly  provides  the  penalty  for  such 
failure  and  contains  no  exceptions.  We  are 
not  Justified,  therefo»,  In  considering  any 
equltaMe  excnaea,  even  if  they  bad  been 
shown. 

[3]  Moreover,  the  bonds  for  appeal  had  no 
other  surety  than  one  appellant's  attor- 
neys. Under  previous  holdings  this  was 
ground  for  dismissing  the  case  in  the  dis- 
trict court.  Mlnton  v.  Ozlas,  115  Iowa,  148, 
88  N.  W.  830;  Hudson  v.  Smith.  Ill  Iowa. 
411.  82  N.  W.  943;  Bank  t.  Garnetson,  IM 
Iowa,  655.  74  N.  W.  IL 

[41  2.  As  to  the  appeal  from  the  assessment 
of  benefits,  there  are  several  reasons  why 
the  order  should  be  affirmed.  The  first  is 
that  since  the  appeal  plaintiff  has  voluntari- 
ly paid  the  amount  of  his  assessment  True, 
he  did  this  as  he  says  under  protest  but  this 
Is  not  sufficient  to  relieve  hUn  from  the  conse- 
quaices  of  his  payment  Dittoe  v.  Daven- 
port, 74  Iowa,  66,  36  N.  W.  895.  Moreover, 
the  appeal  bond  glv^  on  this  appeal  was 
signed  by  one  of  plaintiff's  counsel  as  surety, 
and  under  previous  holdings  this  was  in- 
sufficient We  shall  treat  the  excuse  for  de- 
lay in  filing  the  petition  on  this  appeal  as 
sufficient,  as  doubtless  did  the  district  court, 
and,  conceding  arguendo  that  plalntlfC  is  en- 


titled  to  a  hearing  on  the  molts  of  this  ap- 
peal, we  find  no  reason  for  disturbing  the 
order  of  the  district  court  affirming  and  con- 
firming the  assessment 
■  [fi]  The  aseessment  Is  presumed  to  be  cor- 
rect and  equitable,  and  the  burden  Is  on  the 
plaintiff  of  showing  that  it  was  made  on  an 
Incorrect  basts,  or  Is  Inequitable.  It  Is  not 
enou^  for  him  to  show  or  try  to  show  It 
was  In  excess  of  the  actual  benefits  to  his 
land.  Other  asBessments  on  lands  of  like 
character  In  the  district  must  be  considered 
and  IrregularltlM  or  inequalities  therein 
shown.  This  was  not  done  here,  and  no  rea- 
son appears  for  Interfering  with  the  assess- 
ment made  against  plaintUTs  land. 

[I]  8.  The  Independent  suit  In  equity  can- 
not be  maintained.  The  board  of  snperrisors 
did  act  on  plaintUTs  claim,  and  rejected  It 
Plaintiff  cannot  have  the  correctness  of  that 
decision  reyersed  by  mandamus. 

[7]  Nor  can  be  by  action  In  eqnl^  hare  his 
damages  assessed.  A  court  of  equUy  will 
not  relieve  him  from  the  consequences  of 
delay  in  filing  his  dalm  with  the  board  and 
undertake  itself  to  act  as  an  asseealng  tribu- 
nal. I%e  statute,  as  we  think,  forbids  any 
such  proceeding.  Bven  if  it  were  permissi- 
ble, no  such  showing  was  here  made  as  to 
Justify  equitable  interference.  There  is  some 
testimony  to  the  effect  that  failure  to  file  the 
claim  was  due  to  the  negligence  of  plaintiff 
or  bis  attorneys.  But,  however  this  may  be, 
It  would  be  unwise  to  establish  a  rule  which 
would  permit  parties  in  drainage  proceedings 
to  go  Into  a  court  of  equity  for  relief  based 
npoa  equitable  drcnmstancea.  If  such  pro- 
ceedings were  tolerated,  drainage  proceedings 
would  be  unduly  delayed,  and  the  board  of 
suitenrlsors  could  not  act  with  any  assurance 
as  to  the  final  cost  of  the  improvement 
Surely  a  court  of  equity  should  not  be  made 
an  Independent  assessing  tribunal.  For  rea- 
sons already  Indicated,  the  board  of  supervis- 
ors was  justified  In  dteallowing  plaintiff's 
claim  for  damages;  and,  this  being  true, 
plaintiff  has  no  cause  of  action  in  equity  up- 
on any  theory.  Even  If  equitable  circum- 
stances might  be  considered,  they  should  be 
heard  in  the  proceedings  before  the  board 
and  not  introduced  into  the  case  by  an  in- 
dependent action  in  equity. 

No  reason  appears  for  disturbing  the  <nr- 
ders  and  Judgments  ai^ealed  from,  and  they 
are  eadi  and  all  affirmed. 


WaSB,  WEILL  A  CO.  v.  DBNISON  CLOTH- 
ING CO.  et  al. 
(Supreme  Court  of  Iowa.    Dec  14,  1912.) 
1.  Pabtnkbshif    ((    218*)  —  Unautbobizbd 
Acts  or  PABrnxB— KA-nncA-noN  bt  Co- 

PABTNBBB. 

Whether  a  iHUtner  ratified  his  copartner's 
act  In  sppropriatins  firm  foods  for  the  pay- 
ment of  his  indivmnal  debts  Is  a  question  of 
fact 

nSd.  Note. — For  other  cases,  see  Partner- 
ship. Oe&t  Dig.  H  426-128:  Dea  Dig.  i  218.*] 


2.  PaBTNEESHIP     (I    217*)  —  tTRACTHOBim) 

Acts  or  PAmmt— RAimoA-noR  bt  Co- 

PABTNBB. 

Evidence  held  to  show  that  a  partner  did 
not  ratify  his  copartner*s  act  In  appropriatinc 
firm  funds  for  the  payment  of  bis  indl^ual 

debts. 

(Bid.  Note.— For  other  cases,  see  Partner- 
■hip.  Cent  Dig.  H  41&-426;  Dec  Dig.  |  217.*] 

8.  Pabtnbkship    (I   144*)  —  TTnautbouzed 
Acts  or  Pabtheb  —  Bights  or  Copast- 

NES. 

Where  a  partner  paid  nothing  to  bis  co- 
partner at  or  after  the  dissoludon  of  the  firm, 
though  he  obtained  the  entire  assets  of  the 
firm,  but  the  copartner,  giving  credit  for  every- 
thing he  was  entitled  to,  was  indebted  to  the 
partner  by  virtue  of  firm  tranaactiona,  the 
partner  was  damaged  by  the  copartner's  mis- 
appropriatiOD  of  firm  funds  to  the  payment  of 
hiB  individual  debts;  and  the  partner  was  en- 
titled to  relief  against  the  creditor. 

[Ed.  Note.— For  other  caieR,  see  Partner- 
ship, Cent  Dig.  {S  234-239;  Dec  Dig.  f  144.*] 

4.  Pabtnebship  (S  144*)— Bxohxb  w  Paxt- 

NBB8— FiBH  Assets. 

A  partner  cannot  pledge  the  firm  credit  or 
use  firm  property  to  pay  his  individual  debts 
without  the  consent  of  the  copartner;  and 
where  he  does  so  use  the  firm  property  the 
creditor  receiving  it  is  liable  to  the  firm,  un- 
less be  is  a  Irana  fide  holder  for  value. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent  Dig;  ff  234-239;  Dec  Dig.  1 144.*] 

Appeal   from  District  Court,  Oawford 

County;  F.  Bl.  Powers,  Judge. 

Action  for  balance  on  account  for  goods 
and  merchandise  sold  and  delivered.  Defend- 
ants Denison  Clothing  Company  and  Julius 
Sonksen  filed  separate  answers,  denying  any 
indebtedness  to  plaintiff  and  ideading  pay- 
ment and  settlement  They  also  filed  equita- 
ble answers  and  counterclaims,  which  will  be 
referred  to  In  the  body  of  the  opinion.  Up- 
on the  issues  Joined,  the  trial  court  found 
that  plaintifTs  account  had  l>een  settled  and 
paid,  and  rendered  Judgment  for  defendant 
Sonksen  against  the  plaintiff  in  the  sum  of 
1219.30.    Plaintiff  appeals.  Affirmed. 

Uayne  &  Hazelton,  of  Council  Blufto,  and 
Harding  &  Kahlo:,  of  Doilsai.  for  appellant 
Shaw,  Sims  &  Kuehnle^  of  D^tiam,  fbr  ap- 
pellees. 

DEEMEB,  J.  Plaintiffs  are  wholesale 
clothing  merchants  doing  boslness  in  ttie  dty 
of  BofTalo,  N.  Y.,  and  their  action  U  for 
goods  and  merchandise  sold  and  delivered  to 
the  I>Hils<Hi  Clothing  Company  wh^  one  C 
C.  Kemmlng  was  doing  business  In  that 
name,  and  tar  goods  sold  and  delivered  aald 
company  whra  the  firm  of  Kunming  ft  Sonk- 
sen were  didng  bu^ess  In  that  name.  De- 
fendants clothing  company  and  Sonksen  deny 
liability  for  any  goods  sold  ^mmlng  while 
he  was  doing  bustneas  In  tlu  name  of  the 
company,  and  admitted  only  the  last  two 
items  <tf  plaintiff's  account,  amonntlnK  to 
$301.60.  Tl^  also  averred  that  fuming  ft 
Sonksoi  wwe  In  business  as  a  partnersta^ 
for  a  time  under  the  name  of  the  Umiaaa 
Qotblng  Company,  and  allied  ttaX  dnrlng 
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tbe  contlnuBnce  of  tbls  partnership  Eeniming, 
-without  the  knowledge  or  consent  of  Sonk- 
fien,  took  from  the  partnership  fands  the  sum 
of  $2,000  and  used  the  same  to  pay  his  in- 
^rtdual  Indebtedness  to  plaintiff.  They  also 
averred  that  Kemmlng  Issued  partnership 
checks  to  plaintiff  In  payment  of  his  Individ- 
ual accounts,  without  the  knowledge  or  con- 
sent of  his  partner  Sonksen,  amounting  to 
the  sum  of  11,000,  and  by  way  of  counter- 
claim asked  Judgment  against  plaintiff  for 
the  amount  of  such  payments,  after  deduct- 
ing therefrom  the  amount  due  plaintiff  from 
the  firm  of  Eemmlng  ft  Sonksen.  For  rea- 
80DS  not  material  to  be  mentioned,  defendant 
Sonksen  was  obliged  to  forego  any  claim  to 
the  fnnds  received  by  plaintiff  on  the  chedcs 
referred  to;  and  by  reason  of  being  unable 
to  show  any  knowledge  on  plaintiff's  part 
of  the  partnership  relations  existing  between 
him  and  Kemming  until  some  time  In  April, 
1908,  his  counsel  now  concedes  that  he  is 
not  entitled  to  have  considered  any  payments 
made  prior  to  fliat  date.  Tlie  amount  claim- 
ed by  bim  in  the  district  court  was  reduced 
to  a  sufficient  amount  to  pay  the  firm  d^t, 
to  vlt,  f30l<6(^  and  tbe  farther  sam  of 
9219.90;  the  two  snms  bein&  as  lie  claims, 
tbe  amount  paid  plalntlfla  by  Eemmlng  after 
they  bad  knowledge  of  the  partnersh^  ar- 
rangement  between  him  and  Sonksen. 

There  Is  not  much  dispute  In  the  facts,  and 
tbe  record  discloses  tbe  following:  For  a 
number  of  years  prior  to  1907,  C.  Ol  Kem- 
ming was  engaged  In  tbe  retail  clothing  busi- 
ness at  file  town  of  Denlson,  Iowa,  under 
tbe  name  of  tbe  DoUscm  dotbing  Company, 
and  also  at  tbe  town  of  Gluirter  Oak,  under 
tbe  name  of  tbe  Charter  Oak  Clothing  Com- 
pany. While  so  engaged,  be  purchased  most 
of  the  goods  for  the  price  of  which  tbls  ac- 
tion was  brought  On  the  4th  day  of  Sep- 
tember of  tbe  year  1907.  be  sold  to  defendant 
Sonksen  a  one-half  Interest  in  the  stock  of 
tbe  two  clothing  comiKiniea.  This  partner- 
ship continued  doing  business  In  the  name 
of  the  two  companies  until  May  15th  of  the 
year  1908,  when  the  Arm  was  dissolved; 
Sonksen  taking  over  the  business  and  prop- 
erty at  both  places.  Sonksen  paid  Kemming, 
at  the  time  the  partnership  was  formed,  the 
sum  of  $9,000,  but  assumed  none  of  Kem- 
mlng's  debts.  Upon  being  admitted  Into  the 
firm,  Sonksen  went  Into  the  store  at  Denl- 
son, and  being  without  business  experience 
be  permitted  Kemming  to  keep  the  books  and 
tbe  bank  account,  and  to  purchase  and  pay 
for  all  goods  bought  Kemming  was  at  that 
time  largely  Indebted  for  goods  purchased  be- 
fore tbe  partnership  was  formed,  and  after 
Its  formation  he  paid  these  debts  with  mon- 
ey belonging  to  the  partnership.  The  con- 
tract of  partnership  contained  these  express 
provisions:  "That  the  said  first  party  shall 
pay  all  Indebtedness  now  owing  by  the  said 
Denlson  Clotblng  Company,  and  the  Charter 
Oak  Clothing  Company,  and  shall  be  wtltled 


to  all  soma  collected  on  and  from  accounts 
now  due  the  said  Denlson  Clotblng  Company 
and  Charter  Oak  Clothing  Company.  *  •  • 
That  neither  of  said  partners  shall  i>ermlt 
said  joint  stock  or  his  share  or  Interest  to  be 
in  any  way  charged,  incumbered,  attached  or 
taken  In  execution  tcx  bis  own  prtrate  and 
particular  debts." 

And  the  agre^ent  of  dissolution  provided, 
among  other  things,  that:  "The  business 
done  by  the  said  Denlson  Clothing  Company 
and  the  said  Charter  Oak  Clothing  Company 
since  the  partnership  was  formed  between 
C.  C.  Kemming  and  Julius  Sonksen,  the  par- 
ties hereto,  up  to  the  time  of  the  execution 
of  tbis  contract  is  partnership  business,  and 
Is  to  be  treated,  considered  and  disposed  of 
as  such  to  the  party  of  the  second  part  as 
part  of  this  contract  and  without  any  other 
or  additional  consideration  therefor;  the  prof- 
its and  losses  of  said  business  during  said 
period  of  said  partnerabip  are  to  -be  shared 
equally  by  the  parties  hereto,  and  the  debts 
of  said  partnership  are  to  be  borne,  share 
and  share  alike,  by  the  parties  hereto. 
*  *  *  It  Is  further  agreed  that  all  ac- 
counts due  and  owing  to  the  said  firm  aris- 
ing by  virtue  of  Uke  partnership  heretofore 
existing  between  the  parties  since  September 
B,  1907,  to  this  date  shall  be  collected  by 
Julius  Sonksen,  the  surviving  partner  of  said 
firm,  without  charge ;  be  to  make  a  monthly 
accounting  of  same  to  the  said  0.  OL  Kem- 
ming At  tbe  end  of  sixty  days  from  this 
date  tbe  accounts  thw  uncollected  shall  be 
placed  In  the  bands  of  a  special  collector  to 
be  mutual^  agreed  upon,  at  a  commission  of 
not  to  exceed  5%,  unless  mutually  otherwise 
agreed.  Bepurts  of  collections  and  settlement 
are  to  be  made  monthly  to  the  said  Julius 
Bonks^  and  OL  O,  Kemming,  share  and  share 
alike.  All  of  tbe  accounts  belonging  to  ssid 
firm  remaining  uncollected  four  months  after 
date  hereof  shall  be  sold  ^thln  thirty  days 
thereafter  to  Julius  Sonksen  or  to  O.  G.  Kem- 
ming, depending  upon  which  shall  pay  the 
highest  price  therefor,  and  the  price  thus 
paid  shall  be  divided  between  the  parties 
hereto,  share  and  share  alike,  and  the  ac- 
counts thus  bought  shall  be  the  absolute 
property  of  the  person  buying  and  paying 
therefor.'* 

After  the  dissolution  of  the  firm,  Sonksen 
paid  all  the  firm  debts;  but  learning  then 
for  the  first  time,  as  he  claims,  that  Kem- 
ming had  paid  his  prior  Individual  debts 
from  the  proceeds  of  firm  property,  he  re- 
fused to  pay  any  balance  due  to  Kemming 
individually,  and  insisted  that  he  was  enti- 
tled to  the  money  paid  by  Kemming  from 
partnership  assets  upon  bis  (Kemmlng's)  In- 
dividual debts  from  every  creditor  of  Kem- 
ming who  knew  be  was  using  firm  property 
or  assets  to  iwy  his  individual  accounts. 
PlalntlCTs  entire  account  against  Kemming 
individually  and  the  firm  of  Kemming  ft 
Sonksen  was  W69Ji2,  aU  but  «301.e0  of 
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wblch  WB8  KemiDliig^  IndlTldual,  Indebted- 
ness. Daring  the  existence  of  tbe  portner- 
alilp,  Kemmlng  amt  plaintiff  llTe  $C00 
chedu,  signed  "Denlson  Glotblng  Co., 
O.  O.  Eenunlng,"  and  tbese  were  credited 
apon  tbe  account  At  that  time  Kemming'a 
Indebtedness  to  plaintiff  was  evidenced  by 
notes  signed  by  "O.  G.  Kemmlng"  alone. 
The  testimony  shows  beyond  all  controTersy 
that  some  time  early  la  the  month  of  April, 
and  before  the  last  of  the  five  $500  checks 
was  sent  to  plaintiff,  it  had  knowledge, 
through  one  of  the  members  of  the  partner- 
ship, that  defendant  Sonkaen  had  become  a 
partner  with  Kemmlng;  and  the  plaintiff 
firm  also  had  knowledge  from  the  checks 
themselves  that  these  checks  were  drawn 
against  partnership  funds  to  ai^ly  on  the 
individual  debt  of  Kemmlng.  It  la  true 
Sonksra  knew,  during  the  life  of  the  part- 
nership, that  Kemmlng  was  signing  checks 
drawn  against  the  funds  of  the  partnership ; 
but.  as  the  Arm  was  buying  goods  all  the 
time,  he  testUSed  that  he  did  not  know  un- 
til after  the  dissolution  of  the  firm  that 
Kemmlng  was  paying  his  individual  debts 
with  such  checka  He  was,  be  admits,  about 
the  stcire  actively  engaged  in  selling  of  the 
goods ;  but  he  testifies,  and  no  one  disputes 
him,  that  be  knew  nothing  of  the  state  of 
the  accounts;  that  he  trusted  Kemmlng 
with  the  keeping  of  the  books,  the  hondllDg 
of  the  bank  book,  and  the  payment  of  bills, 
and  did  not  know  of  any  misappropriation  of 
partnership  funds  by  Kemmlng.  Kemmlng 
himself  said  that  he  did  not  deposit  any 
part  of  the  money  received  from  Sonksen  for 
an  interest  in  the  business,  or  any  part  of 
the  amount  received  from  his  Individual  ac- 
counts In  the  name  of  the  clothing  com- 
pany; and  It  sufficiently  appears  that  after 
charging  back  to  Kemmlng  the  amonnt  of 
his  misappropriations,  and  paying  the  firm 
indebtedness,  instead  of  hia  owing  Kemmlng 
anything,  he  (Kemmlng)  was  Indebted  to 
SonksCT. 

II]  PlalntlfTs  chief  contenUon  Is  that 
Sonksen  ratified  the  misappropriations  of 
Kemmlng,  and  thus  estopped  himself  from 
claiming  anything  from  plaintiff,  and  that 
the  teial  court  was  In  error  in  not  allowing 
a  recovery,  at  least  to  tbe  extent  of  $301.00, 
belDg  the  amount  of  the  Arm's  Indebtedness. 
Whether  or  not  there  was  ancb  a  ratification 
la  a  question  of  fact  to  be  detmnlned  from 
all  the  evidence 

It]  Tbe  only  testbuony  relied  upon  to 
show  ratification  Is  the  following,  given  by 
Sonksen  himself:  "I  boogbt  blm  out  in  May, 
1908,  and  am  nor  the  sole  owner  of  tbe 
bnaineas.  Is  tbe  settlement  wbcm  I  became 
owner  of  the  last  half  of  tbe  business,  I  did 
not  pay  over  to  him  personally  any  mo^. 
There  was  no  occasion  for  doing  so,  as  be 
had  overdrawn  already.  Q.  What  Is  tbe 
fact  as  to  bis  having  misappropriated  fonds 
d  the  partnenrtiip  during  the  time  of  the 


partnersblpt  A.  That  was  It;  tt  was  be- 
cause  of  that  Q.  Was  It  a  fact  that  there 
was  no  cash  to  be  paid  by  yon  to  bin,  owiog 
to  the  fkct  fbdt  be  l&d  owdrawn  the  ac- 
count of  tbe  Ann  and  had  iq>proprlated 
funds  without  yonr  knowledge  or  consent} 
A.  That  la  tbe  reason.  I  never  paid  Kem- 
mli^  himself,  a  dollar  for  tbe  last  half  of 
his  stock.  I  did  not  have  any  knowledge  or 
Information  as  to  any  misappropriation  of 
the  partnership  funds  by  Mr.  Kemmlng  un- 
til about  the  time  of  the  dissolution.  I  am 
not  owing  Mr.  Kenmilng  anything  under  the 
articles  of  dissolution.  I  have  paid  him  all 
that  I  owe  him.  I  did  not  pay  him  person- 
ally any  money.  It  was  taken  up  In  over- 
drafta  he  had  made  and  moneys  appropri- 
ated without  my  knowledge  or  consent.'* 

But  this  witness  also  testified  that:  1 
did  not  have  any  knowledge  or  infonoation 
as  to  any  misappropriation  of  the  partner- 
ship funds  by  Mr.  Kemmlng  until  aboot  tbe 
time  of  the  dissolution.  I  am  not  owing  Mr. 
Kemmlng  anything  under  the  articles  of  dis- 
solution. He  is  owing  me.  I  hare  paid,  him 
all  ttiat  I  owe  him.  He  Is  owing  me  by  rea- 
son of  the  settlement  I  did  not  pay  him 
personally  any  money;  It  was  taken  op  in 
overdrafts  that  he  had  made  and  moneys 
appropriated  without  my  knowledge  or  con- 
sent" 

[3]  There  Is  nothing  here,  as  we  view  It 
wblch  shows  any  ratification  of  the  misap- 
propriation, and  the  record  Is  wanting  In 
any  confirmation  of  the  claim  of  ratification 
when  the  checks  were  sent  by  Hemming  to 
the  plaintiff.  The  most  that  could  be  claim- 
ed here  is  that  defendant  has  not  shown  any 
loss  to  himself  by  reason  of  the  misappro- 
priation. He  testified.  It  is  true,  that  he 
paid  nothing  to  Kemmlng  at  tiie  time  of  or 
after  the  dissolution  of  the  partnership; 
and  it  also  is  true  that  he  obtained  the  en- 
tire stock  of  goods  theretofore  owned  by 
the  firm,  but  he  dlstincUy  testified  that  giv- 
ing credit  for  everything,  Kemmlng  was  still 
his  debtor;  and  the  records. show  that  he 
(K^mlng)  was  adjudged  a  bankrupt  in  tbe 
federal  court  of  the  Sonthem  district  of 
Iowa,  and  afterwards  regularly  discharged. 
His  trustee  in  bankruptcy  filed  an  answer 
and  counterclaim  In  this  case,  which  con- 
cluded with  this  prayer:  "Wherefore  this 
defendant  prays  that  be  may  be  decreed,  as 
such  trustee,  an  owner  of  an  nndlTidea  one- 
half  Interest  of  whatever  judgment  may  be 
rmdered  herein  In  favor  of  bis  codetendant 
and  for  sncb  othw  and  further  relief  as  eq- 
uity may  demand." 

ITrom  the  decree  entered  In  this  casot  tbe 
trustee  did  not  appeal,  so  that  It  appears  af- 
flnnaUvely  that  Kemmlng  was  still  owing 
Sonksen  something,  after  taUng  Into  ac- 
count all  of  Kemmii^s  misappropriations; 
and  the  trustee  In  bankruptcy  Is  satisfied 
with  the  decree  entered  in  Sonlraen'a  favor, 
for  be  did  not  appeal.  There  Is  no  merit* 
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tben,  In  the  claim  that  Sonksen  latffled  the 
mlsapproprtatloiu  at  the  time  th^  were 
made  or  afterward;  and  tUe  testhnony  c^r< 
ly  shows  that,  taking  Into  aeooont  all  the 
mlsapproprlatlona  made  by  Kemrolng,  Sonk< 
sen  la  atlU  a  sufferer,  although  he  has  all 
the  assets  of  the  firm,  and  did  not  pay  Kem< 
mine  anything  for  his  Interest  in  the  bnal' 
ness.  The  law  applicable  to  the  undisputed 
facts  Is  well  settled. 

[4]  A  partner  cannot  pledge  the  firm  cred- 
it, or  use  the  firm  property  to  secnie  or  pay 
bis  Individual  debts.  Brewster  t.  Beel,  74 
Iowa,  S08.  38  N.  W.  881.  One  partner  can- 
not, without  the  knowledge  and  consmt  of 
the  other  partner,  use  the  partnereblp  prop- 
erty or  assets  to  discharge  his  own  person- 
al  obligations.  If  he  does  so  use  the  prop- 
erty or  assets  of  the  copartnership,  the  par- 
ty receiving  such  property,  whether  money 
or  other  property.  In  the  payment  of  an  in- 
dividual obligation  of  one  of  the  copartners, 
upon  receiving  the  same,  Is  liable  to  the  co- 
partnership. Janney  v.  Sis'lnger,  78  Iowa, 
619,  43  N.  W.  461,  16  Am.  St.  Rep.  460; 
Blake  v.  Bank,  219  Mo.  644,  118  S.  W.  643. 

In  Shumaker  on  Partnership  the  rule  la 
stated  as  follows:  "It  is  a  necessary  conse- 
quence of  the  existence  of  the  partner's  Hen 
that  no  partner  has  a  right  to  apply  the 
partnership  property  to  his  own  Individual 
uses  or  debts,  and,  unless  the  transferee  is  a 
bona  fide  holder  for  value,  the  property  so 
transferred  may  be  recovered  for  the  benefit 
of  the  firm."  Shumaker  on  Partnership,  p. 
178. 

This  rule  is  so  well  established  that  It  Is 
needless  to  cite  other  authorities.  The  only 
payment  made  by  Kemmlng  to  plaintiff,  aft- 
er notice  to  plaintiff  that  the  checks  were 
drawn  against  partnership  funds,  was  the 
last  $500  chedE,  Issued  the  latter  part  of 
April  In  the  year  19D8,  and  the  trial  court 
deducted  from  the  amount  of  this  cbeds.  the 
amount  of  the  firm  debt,  to  wit,  $301.50,  and 
rendered  judgment  in  favor  of  Sonksen  for 
the  balance,  to  wit,  $108.60,  and  allowed  In- 
terest thereon  from  AprU  26,  1008.  at  the 
rate  of  6  per  c^t  In  this  there  was  no 
error. 

The  Judgment  Is  therefore  affirmed. 


FntSGH-WIOKWIRE  CO.  T.  DENISON 
CLOTHING  CO.  et  sL 

(Supreme  Court  of  Iowa.    Dec.  14,  1912.) 

1.  PumiBaHiP    (I   302*)  —  AooouNTiNa  — 
Mabshatjwo  Absbtb  and  Cbedits. 

Where  a  crei^tor  of  an  Individual  and  of 
a  firm  of  which  the  individual  is  a  partner  hai 
received  funds  of  the  firm  and  of  the  indiTid- 
nal,  the  copsxtner.  in  an  equitable  action  for 
accounting,  mav  insiBt  that  payments  from 
firm  funds  shafl  be  applied  to  the  firm  debt, 
especially  those  payment*  made  after  knowl- 


edge by  the  creditor  that  It  was  getting  firm 
funds,  and  that  nothing  shall  be  credited  on 
the  Individual  debts  of  the  partner  save  pay- 
ments made  by  him  from  his  individual  funds. 

[Gd.  Note. — For  other  cases,  see  Partner- 
ship, Cent  Dig.  I  699;  Dec.  Dig.  |  302.*] 

2.  PaBTNKBSHIP    (I  176*)— RlOBTS  OF  FZBH 

Cbeditobs. 

In  equity,  the  property  of  a  firm  Is  a  fond 
for  firm  creditors,  ana  the  separate  property 
of  each  partner  is  a  fund  for  the  creditors  of 
each  partner;  and  the  firm  creditors  cannot 
reach  the  separate  property  of  the  partners 
until  the  individual  creditors  are  paid,  and  tbe 
creditors  of  the  uartners  cannot  look  to  the 
firm  funds  until  firm  debts  are  paid. 

[Ed.  Note, — For  other  cases,  see  Partner- 
ship. Cent  Dig.  H  306,  300;  Dec.  Dig.  {  176.*} 

Aroeal  ftom  District  Court,  Crawford 
Connly ;  F.  iS.  Powers,  Judge. 

Action  upon  account  for  goods  and  mer- 
chandise sold  and  delivered.  Defendant 
Sonksen  filed  an  answer  and  counterclaim, 
and  upon  the  Issues  joined  the'  trial  court 
dismissed  plaintiff's  petition  and  rendered 
judgment  for  the  defoidant  Plaintiff  ap-. 
peals.  Affirmed. 

Mayne  ft  Hasleton,  of  Council  Bluffs,  and 
Harding  A  KaUw,  of  Deolaon,  for  appellant 
Shaw*  Sims  ft  Kenbnle,  at  Deniaon,  for  ap- 
pellees. 

DEBMER,  J.  [1]  This  case  Is  ruled  by 
Wile.  W^U  ft  Co.  T.  Denlson  Clothing  Go.  et 
al.,  138  N.  W.  1008,  decided  at  the  present 
term.  In  addition  to  the  authorities  there 
cited,  ne  may  properly  call  attention  to  the 
fact  that  this  is  an  equitable  action  for  an 
accounting,  and  Involves  the  doctrine  of  the 
proper  application  of  funds.  Plaintiffs  here 
are  creditors  of  C  C  Kemming,  and  also 
of  the  firm  of  Kemming  ft  Sonksen,  doing 
business  under  the  name  of  the  Denlson 
Clothing  Company.  It  has  received  funds  or 
property  of  the  partnership  and  some  funds 
belonging  to  Kemming  individually.  In  this 
action,  brou^t  against  all  the  parties,  de- 
fendant Sonksen  asks  a  marshaling  of  the 
debits  and  credits,  and  Insists  that  payments 
made  by  the  partnership,  or  out  of  partner- 
ship funds,  shall  be  applied  to  the  Arm 
debts,  especially  those  payments  made  after 
notice  or  knowledge  by  plaintiff  that  it  was 
receiving  partnership  funds,  and  that  noth- 
ing should  be  credited  npon  the  individual 
debts  of  Kemming,  save  payments  made  by 
him  from  bis  IndlTidual  funds.  That  this 
Is  Qie  rule  everywhere  recognized  is  certain 
from  an  examination  of  the  authoritlea 
Vide  Hoaglln  v.  Henderson,  118  Iowa,  720, 
94  N.  W.  247,  61  L,  K.  A.  766,  97  Am.  St 
Rep.  88S;  Farwell  t.  St  Paul  Co.,  46  Minn. 
495,  48  N.  W.  326,  22  Am.  St  Rep.  747;  Na- 
tional Bank  T.  Bmbaker,  128  Iowa.  SSBS,  106 
N.  W.  lie,  2  U  R.  A.  (N.  &)  256,  Ul  Am. 
St  Bep.  209;  Reybum  v.  Mitchell,  106  Mo. 
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365,  16  S.  W.  892,  27  Am.  St  Rep.  363;  Mor- 
rlBon  T.  Blodgett,  8  N.  H.  23S,  29  Am.  Dec. 
Ki8;  Eh-ans  t.  Hawley,  35  Iowa,  83. 

[2]  In  Parsons  on  PartnerBhlp  (4th  Bd.)  (| 
382  and  402,  it  la  said: 

"This  Is  still  more  tlie  case  with  questions 
of  bankruptcy,  which  go  Into  equity  almost 
exclusively.  We  might  expect  that  questions 
whidi  connect  partnership  with  bankruptcy 
should  be,  more  than  most  others,  determin- 
ed on  equitable  principles.  Hence  the  rule 
is  distinctly  established  in  equity  that  In 
bankruptcy  of  a  partnership  the  Joint  prop- 
erty forms  a  fund  appropriated  to  the  Joint 
creditors,  and  Hie  several  property  of  each 
creditor  a  several  fund  appropriated  to  the 
several  creditors  of  eadi  partner.  And  the 
]<dnt  creditors  cannot  go  to  the  several  prop- 
erty nnttl  the  several  creditors  are  paid  in 
fall,  and  ttere  is  a  snrplDS  over,  by  whldi 
the  joint  creditors  may  benefit  On  the  oth- 
er band,  the  several  creditors  cannot  look  to 
the  Joint  fund  until  all  the  joint  debts  are 
paid,  and  there  Is  a  sorplns;  and  thm  the 
several  creditors  of  a  partner  may  resort  to 
that  partner's  Interest  in  that  snriduB.  It 
has,  however,  been  held  that  if  one  partner 
pays  more  than  his  share  of  the  partnership 
debts  he  has,  in  equity,  a  claim  on  the  part- 
nership property  superior  to  the  claims  of 
the  separate  creditors  of  the  copartners." 

"402.  While  solvent  partners  cannot  prove 
against  the  Joint  fund  to  the  prejudice  of 
Joint  creditors,  because  they  are  liable  to 
those  creditors,  they  may  prove  against  the 
Joint  fund,  in  competltloD  with  the  several 
creditors,  to  whom  they  are  not  liable.  In- 
deed, their  rights  are  prior  to  those  of  the 
several  creditors;  for  those  creditors  can 
have  the  right  of  their  debtor  to  the  point 
fund  only  after  all  claims  upon  it  are  satis- 
fled,  and,  among  these,  the  claims  of  the  oth- 
er partners.  On  this  point,  it  must  be  the 
general  rule,  applicable  to  all  partnerships, 
^fbether  they  be  general  or  confined  to  a 
particular  business  or  a  partlcniar  transac- 
tion, and.  Indeed,  to  all  Joint  adventures  and 
enterprises  of  every  kind,  that  they  must  be 
first  settled,  and  the  mutual  claims  and  bal- 
ances of  the  copartners  or  coadventurers  be 
adjudged,  before  the  divisible  surplns  1b 
ascertained ;  and  then  tbe  ri^t  of  eatih  one 
Is  only  to  his  dutre  of  ttiis  snrplns,  and  the 
creditors  <tf  each  one  can  teach  and  acquire 
only  his  right  It  fidlows,  tber^re^  Hiat 
the  several  creditors  of  each  one  will  be 
poelponed*  so  far  as  the  Jc^t  assets  go,  not 
onis  to  tjte  Jfdnt  creditors,  but  to  the  claims 
tbe  c^dvmtarars  for  balances  due  from 
fy^^  companions,  arising  out  of  tbe  adven- 

-^JVw.         tbese  rules,  it  foUows  that  tbe 
-  district  court  must  be,  and  it 

0/ 


FLOOD  et  aL  v.  BOLLMEIBB  (ANDBESOX, 
Garnishee). 

(Supreme  Court  of  Iowa.    Dec.  13,  1912.) 

1.  FBAUDtnXNT    GONVKTANCXB    Q    116*)  — 

Tbansfkb  bt  Insolvsht. 

An  insolvent  debtor  may  dispose  of  Ua 
property  in  good  faith  for  the  payment  of 
one  of  nis  creditors,  though  others  oiay  there- 
by be  defeated  in  the  esforcemait  of  tbeir 
claims. 

[Ed.  Note.-— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  IS  37(),  376-377;  Dec 
Dig.  f  116.^ 

2.  FRAunuixnr  GoNVKTAiicnB  (|  99*)— Iicsoi^ 
vkwt—Saxm  or  Pbopkbtt— Inadequact  or 

ConSIDBKATION. 

Inadequacy  of  consideration  in  a  sale  of 
property  by  an  insolvent  is  a  badge  of  fraud; 
and,  though  it  may  not  be  sufficient  in  itself 
to  invalidate  the  transaction  for  fraud,  the  con- 
veyance will  be  r^arded  aa  fraodolent  to  the 
extent  of  the  difference  between  the  considera- 
tion and  the  valne  of  the  property. 

[Ed.  Note. — For  oilier  cases,  see  Fraodolent 
Conveyances,  Cent  Dig.  H  828,  325-828;  De& 
Dig.  t  99.*] 

8.  FKAnDULEHT  GOimTAHCB  d  271*) — III- 

ADsquAn  CoiraxDnBATiox  —  Bmmir  op 

Paoop. 

Where  an  insolvent  transferred  certain  of 
his  property  for  an  inadequate  consideration, 
the  burden  of  proof  to  repel  the  preeomptioD  of 
fraud  arising  therefrom,  when  Uie  transaction 
is  attacked  by  the  insolvent's  creditors,  is  on 
the  grantee. 

[Ed.  Note.— For  other  cases,  see  Frandolent 
ConveyancM,  Gent  Dig.  }|  79d-798,  821;  Dee. 
Dig.  I  ZTX^ 

4.  Attobnbt  Ann  Cusht  (|  22*)— Wirmans 

(f  67*) — AtEOBNKT  POB  PaBTT — EMFIOTUlfT 

OF  An  Attobnet  Who  is  to  Testift. 
While  the  relation  of  attorney  and  cUoit 
does  not  render  the  attorney  mccunpetent  to 
testify  for  the  client,  it  is  improper  tor  an  at- 
torney to  accept  a  retainer  aa  additional  coun- 
sel in  a  case  for  a  party  who  will  probably  call 
him  as  a  witness. 

[Ed.  Note. — For  other  eases,  see  Attorney 
and  Client  Cent  Dig.  f  SO:  Dee.  Dig.  {22^ 
Witnesses,  Cent  Dig.  H  121-123;  Dec.  Dig.  | 
67.*] 

6.  Fbaudulbht  Convstancep  (I  158*) — ^No- 
tice OF  GbANTOS'S  FBAUDnLBin-  ISTEXT — 

ConsTBUonvK  Notice  —  Inadcquaot  or 
Pbice. 

Where  an  insolvent  conv^ed  certain  real 
property  to  a  garnishee  while  in  finftnf^til  diffi- 
culties for  a  grossly  inadequate  consideratioo. 
the  Inadequacy  of  the  conalderatioD  charged  the 
grantee  with  constructive  notice  of  the  grantor's 
purpose  to  defraud  his  creditors,  though  there 
was  no  sufficient  direct  evidence  of  actual  no- 
tice of  such  intent 

[Ed.  Note.— For  other  caaes,  see  B^ndnlmt 
Conveyances,  Cent  Dig.  H  600-608;  Dec  Dig. 
S  158.*] 

Appeal  from  Mstrict  Oour^  Pottawatta- 
mie County ;  O.  D.  Wheeler,  Judge. 

This  case,  as  tried  in  tbs  lower  conrt  and 
submitted  on  tills  appeal,  is  a  conaolidatlon 
of  a  garnishment  proceeding  in  which  plain- 
tltt  Flood,  havbig  recovered  Judgment 
against  the  defendant,  BoUm^er,  sought  to 
hold  Henry  Anderson  on  gamiahment  as 
the  debtor  ot  BoUmeler,  and  another  gar- 
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nldiment  itrooeedlng  ct  tbe  same  idiaracter, 
in  wtiidi  tbe  O^^nor  SavlivB  Bank,  harlng 
procored  a  jndgmoit  against  Bollmeier, 
sought  ab»  to  hold  said  Andtfaon  as  gar- 
nlahee,  and  a  third  action,  in  widch  Flood 
and  the  Barings  Bank  sued  Jointly  as  credi- 
tors of  Bollmtfer,  to  set  aside  as  trandnlent 
a  conveyance  of  land  from  Bollmeier  to  An- 
derson, In  whidi  action  plalntiifs  asked  also 
an  accounting  for  any  indebtedness  of  Ander- 
son to  Bollmeier  and  for  general  equitable 
relief.  The  court  entered  a  goieral  decree, 
finding  the  eqniUes  to  be  with  the  plain- 
tiffs, and  rmdertng  Judgment  In  favor  of 
each  against  Anderson  as  garnishee  for  the 
amount  of  their  respective  Judgments.  From 
this  decree,  Anderson  appeals.  Affirmed. 

John  J.  Hess  and  Beed  &  Robertson,  all  of 
Council  Bluffs,  tor  appellant  Flif^ger 
BroB.t  of  Oonncil  Blalb,  tor  anwlleeiB. 

HcOLAIN,  O.  J.   The  Gontroversr  tn  the 
cases  which  have  been  consolidated,  and 
whldti  we  shall  ctmaldw  togetfaOT  under  the 
title  of  the  creditors*  bill  In  eanity,  r^tes 
to  the  sale  hj  the  defienduit,  BoUm^er,  to 
Anderson,  to  us  In  effect  also  a  defendant 
as  well  as  garnishee,  of  a  one-third  Interest 
In  a  section  of  land  (640  acres)  in  the  Texas 
Panhandle,  which  sale  was  evidenced  by 
deed  executed  and  recorded  In  November, 
1007,  soon  after  certain  notes  of  Bollmeier 
to  plaintiff  Flood  and  Ills  coplaintlff,  the 
Savings  Bank,  became  due.   In  general,  the 
contentions  for  plaintiffs  are,  flrsc,  that  the 
consideration  for  the  sale  was  inadequate, 
and  with  the  Intention  on  th&  part  of  Boll- 
meier to  defraud  his  creditors,  of  which 
fraud  Anderson  was  charged  with  knowledge, 
with  the  result  that  Anderson  is  liable  to 
plaintiffs  for  the  difference  between  the  con- 
sideration paid  and  the  value  of  his  Inter- 
est in  the  land  conveyed,  to  the  extent  of  the 
claims  of  plaintiffs;  and,  second,  that  there 
was  a  secret  understanding  between  Ander- 
son and  Bollmeier,  at  the  ttme  the  convey- 
ance was  made,  that  Anderson  should  account 
to  Bollmeier  for  one-half  the  proceeds  of  his 
Interest  in  the  land  conveyed  in  excess  of 
tbe  consideration  paid,  and  that  Anderson 
baa  rsceiTed  tor  the  interest  conveyed  more 
tlian  the  consideration  paid,  with  the  lesult 
tba^  to  the  extent  of  one-half  of  mdh  ex- 
cess,  Anderson  should  be  held  liable  as  gar- 
nishee on  the  Jvdgmente  In  plaintiffs'  favor 
ae&inst  Bollmeier.   It  does  not  anwar  <nd 
which   of  these  two  gronnda  the  decree 
against  Andwson,  fixing  Us  liability  to  plain- 
tur  Flood  at  fl>8014ll  and  to  tbe  plaintiff 
□?reynor  Savings  Bank  at  $476.71,  was  ren- 
dered ;  bat  as  It  ^tpeara  without  controver- 
sy tbat  Anderson  bas  disposed  of  tbe  lnt«'- 
est  In  the  land  which  he  acquired  from 
Bollmeier,  it  will  not  be  necessary,  as  we 
understand  the  case,  to  determine  on  wtiicfa 


theory  of  liability  file  Jndgmokte  w»e  predi- 
cated. If  it  appears,  under  the  issuea  raised 
in  the  equltaUe  action,  that  tbe  considera- 
tion paid  by  Anderson  to  Bollmeier  tor  his 
intwest  in  the  butd  was  Inadequate,  and  the 
sale  was  frandolmt  as  to  creditors,  It  fol- 
lows that  Anderson  Is  liable  to  plaintiffs,  as 
creditors  of  Bollmeier,  tor  the  satisfaction 
of  their  Judgm^te  to  the  extoit  to  ^icb 
the  value  of  bis  toterest  in  the  land  exceed- 
ed the  amount  actually  paid,  and  the  only 
contention  between  the  parties  Is  as  t» 
whether  the  conveyance  was  fraudulent  and 
the  consideration  inadequate,  and  as  to 
whether  Anderson  Is  chargeable  with  notice^ 
of  fraud  on  the  part  of  Bollm^er. 

In  the  spring  of  1906,  Anderson,  who  was 
the  agent  for  an  Omaha  Land  Company  and 
resided  in  the  village  of  Bentley,  in  Potta- 
wattamie county,  of  this  state,  organized  a 
land  seekers'  excur^on  to  Texas,  in  order  to 
induce  prospective  purchasers  to  look  at  the- 
lands  of  this  company  in  that  state  for  sale. 
As  the  result  of  this  excursion,  Bollmei^, 
one  Hamen,  and  one  Meyer  entered  into  a. 
contract  to  purchase  a  section  of  land,  each 
to  have  a  one-third  interest  therein.  It 
was  understood,  of  course,  that  the  purchase- 
was  for  the  purpose  of  realizing  a  profit 
on  a  resale  of  the  land.  The  price  agreed 
to  be  paid  was  fl2.50  per  acre  and  in  addi- 
tion, the  purchasers  assumed  the  payment  of 
a  school  tax  in  favor  of  the  state  of  S2  per 
acre,  so  that  the  total  cost  price  of  the  land 
to  them  was  $14.60  per  acre.  Anderson  got 
a  commission  of  60  cente  per  acre  for  effect- 
ing the  sale.  In  the  fall  of  1907,  M^er  se- 
cured a  contract  of  sale  of  the  tract  to  a 
Nebraska  man  at  the  price  of  ?20  per  acre; 
but  this  contract  was  not  carried  out  by  the- 
purchaser,  and  nothing  was  realised  from  it, 
save  the  forfeiture  of  a  small  cash  paymenti. 
which  was  divided  among  the  owners.  But 
in  ordfflr  to  prepare  tor  carrying  out  this 
contract  tbe  owners  undertook  to  pay  off  a 
porchase-numey  Hen  of  98,500.  To  raise  bis 
share  of  this  money,  Bollmeier  gave  his  note 
to  the  idalntifl  bank,  with  idalntlfl  Hood  as 
surety;  and  Flood,  having  been  compelled 
to  take  np  ttie  note^  became  the  creditor  of 
Bollm^er.  U^er  procured  Anderson,  who- 
is  his  brothw-in-law,  to  become  surety  on  a 
note  to  tbe  plaintiff  bank  for  his  share  of 
the  lien,  and  Anderson,  having  paid  this  note 
and  anotiier  note  of  Mirer's  to  the  bank  for 
$1,900,  on  wbldi  be  was  not  surety,  agreed 
to  take  a  conv^ance  from  Meyer  of  his 
undivided  Interest  In  omsideratton  of  thia 
Indebtedness,  which  conveyance  was  execut- 
ed In  October,  190S,  although  In  pursuance- 
of  a  contract  made  about  November  3,  1907. 
On  October  8,  1008,  Hamen  also  executed  a> 
deed  to  Anderson  for  his  one-third  interest 
for  a  consideration  of  $600  in  excess  of  what 
that  interest  cost  him.  In  the  meantlme- 
Anderson  had  purctuued  BoUmeier'a  Interest,. 
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paying  $300  In  cash  and  the  balance  in  notes, 
whicb  Bollmelei  disposed  of.  The  total 
amotint  of  the  consideration  to  Bollmeier 
was  at  the  rate  of  f8  per  acre,  assuming  the 
school  tax  of  $2  per  acre,  so  that  the  conedd- 
eratlon  actually  paid  Bollm^er  In  cash  and 
notes  was  at  the  rate  of  $6  per  acre.  This 
purchase  of  Bollmeler's  interest  was  in  No- 
vember, 1906,  and  it  is  this  transaction  which 
Is  complained  of  as  baring  been  on  an  In- 
adequate consideration  and  fraudulent  as 
against  BoUmeler'a  creditors.  Subsequently, 
Anderson  having  now  acquired  the  Interests 
of  all  the  purchasers  In  the  section  of  land, 
sold  one-half  of  it  to  a  company  In  Council 
Bluffs  at  an  estimated  cash  value  of  $45 
per  acre,  rec^vlng  $3,000  In  cash  and  a 
stock  of  goods  which  was  turned  in  on  the 
trade  by  the  purchaser  as  of  the  value  of 
$10,000;  the  purchaser  assuming  the  pay- 
ment of  the  Bcdiool  tax  of  $2  per  acre.  Still 
later  he  disposed  of  the  stock  of  goods  in 
exchange  for  a  farm,  turning  In  the  stock 
at  the  estimated  value  of  $10,000.  With  this 
general  statement  of  the  nature  of  the  trans- 
action between  Anderson  and  Bollm^er, 
wlii<di  Is  attacked  by  plalntUfa,  we  pass  to  a 
brief  statement  of  the  propodttons  of  law 
appllcaUe  in  determining  father  sndv  a 
transaction  Is  trandnlttit 

[1-3]  An  Insolvent  debtor  may  dispose  of  his 
property  in  ^wd  faith  for  the  paymeit  of  one 
of  bis  creditors,  although  others  may  thereby 
be  defeated  In  the  enfbrcemuit  of  their 
claims.  Atkinson  t.  McNlder,  130  Iowa,  281, 
106  N.  W.  004.  But  Inadequacy  of  oonafdora- 
tlOQ  In  a  sale  of  his  property  by  an  Insolvent 
la  a  bad^  of  fraud,  though  petliapB  not  suf- 
ficient in  Itself  to  show  the  transaction  to  be 
fraudulent  Urdangen  &  Oreenberg  Bros.  v. 
Doner,  122  Iowa,  533,  98  N.  W.  317.  Even 
where  a  partial  consideration  Is  paid.  If  the 
difference  between  the  price  paid  and  tlie  ac- 
tual value  of  the  property  Is  ai^roit,  the 
conveyance  will  be  regarded  as  ftitudulent 
to  the  otent  of  that  dlfflterence.  I^on  v; 
Haddock.  59  Iowa,  682,  13  N.  W.  737.  And 
In  such  cases  the  burden  of  proof  Is  upon  the 
grantee  to  establish  Acts  whldi  will  repel 
the  presumption  of  fraud  and  show  the  deed 
to  have  been  for  an  adequate  consideration. 
Long  V.  Garey  Investment  Co.,  136  Iowa,  898, 
112  N.  W.  550.  We  must  proceed  to  deter- 
mine, therefore,  under  the  evidence,  whether 
there  was  sudi  inadequacy  of  ccmslderation 
for  the  sale  of  his  Interest  in  the  land  by 
Bollmeier  to  Anderson  as,  with  the  other  dr- 
cumstances  in  the  case,  will  establish  an  at- 
tempt to  defraud  his  creditors,  and  whether, 
if  there  was  such  inadequacy  apparent,  An- 
derson has  shown  that  the  transaction  was 
under  the  drcumstanoes  in  good  faith  and 
without  any  intention  to  participate  in  a 
fraudulent  purpose  on  the  part  of  Bollmeier. 
It  was  well  understood  between  Bollmeier 
and  Anderson,  when  the  former  solicited  the 
latter  to  boy  his  Interest  in  the  land,  that 


Bollm^er  was  In  ni^;wt  need  of  money  to 
meet  his  obligations.  It  also  ai^>eara  that 
the  papers  in  an  attadiment  salt  by  Flood 
against  Bollmeier  w^  already  pr^wred  be- 
fore the  transaction  between  Bollmeier  and 
Anderson  took  place,  and  that  they  w^e  for- 
warded to  Ter&a  for  the  purpose  of  having  a 
levy  made  upon  Bollmeler's  interest  In  the 
land,  wboi  It  was  discovered  that  the  deed 
from  Bollmeier  to  Anderson  was  already  on 
record  there.  But  we  think  plalntUEs  have  fail- 
ed to  show  that  Anderson  was  affected  in  any 
way  with  notice  of  the  proposed  attachment 
proceeding,  or  of  any  purpose  on  the  part  of 
Bollmeier  to  defeat  the  creditors,  nnlees  encfa 
notice  Is  made  out  by  the  testimony  of  the 
witnesses  Llndt  and  Ehnil  Schurz,  who  pre- 
pared the  deed  and  notes  which  were  deliv- 
ered by  Bollmeier  to  Anderson. 

[4]  Counsel  for  appellant  ui^  us  to  disre- 
gard the  testimony  of  these  witnesses,  be- 
cause Lindt  was,  with  knowledge  that  his 
testimony  would  be  very  material,  called  in 
to  assist  as  contisel  In  the  trial  of  the  case 
for  plaintitr,  and  was  paid  a  considerable  fee 
for  such  services,  although  he  took  a  very 
Inconspicuous  part  In  the  proceedli^ia,  hav- 
ing prevlonsly  been  the  attorney  for  Boll- 
meier, who  seems  not  to  have  felt  concerned 
In  the  result  of  the  litigation.  It  also  ap- 
pears tliat  Emll  Schurz  was  acting  in  the 
transaction  <mly  as  the  assistant  or  clerk  for 
Undt  It  ought  to  be  said,  also,  that  the 
testimony  of  Llndt  and  Emil  Schurz,  ao  far 
as  it  imputes  to  Anderson  knowledge  of  an 
intent  on  the  part  of  Bollmelv  to  defraud 
his  creditors,  was  quite  env>hatlcaUy  con- 
tradicted by  Anderson  and  another  witness, 
who  claims  to  have  been  present  at  the  trans- 
action. If,  with  knowledge  that  the  testi- 
mony of  Lladt  would  be  very  material.  If  it 
could  be  procured,  he  was  retained  to  assist 
in  the  trial  of  the  case  of  plaintiff  such  pro- 
ceeding was  open  to  the  gravest  objection. 
It  Is  sometimes  necessary  and  proper  for  an 
attorney  to  give  testimony  in  behalf  of  his 
client,  and  his  relation  as  attorney  does  not 
render  his  testimony  Incompetent.  Boss  v. 
Ross,  140  Iowa,  61,  117  N.  W.  1106.  But  It 
Is  not  in  accordance  with  any  fairly  sound 
code  of  professional  ethics  to  retain  as  on 
additional  counsel  in  a  case  one  who  la  al- 
ready recognized  as  likely  to  be  an  Important 
witness;  and  it  is  equally  against  sound 
principles  of  professional  ethics  for  one  who 
knows  that  he  Is  to  be  called  as  an  important 
witness  In  a  case  to  acc^t  a  retains  as 
lawyer  In  that  case.  So  far  as  possiUe.  the 
functions  of  lawyer  and  witness  In  a  case 
should  be  dissociated.  Alger  v.  Merrltt,  lA 
Iowa,  121. 

[6]  But,  without  regard  to  the  testtmony 
of  Lindt  and  EmU  Schors,  we  think  it  fair- 
ly and  fully  established  that  Anderson,  with 
knowledge  of  Bollm^er's  being  heaTily  in- 
debted and  desiring  to  realise  on  his  proper- 
ty, altered  Into  the  transaction  for  tbe  pozw 
chase  of  Bollmeler's  Interest  for  a  sroasly 
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Inadequate  conatdentlon,  with  tbe  Intent  to 
assist  in  putting  tlie  property  beyond  the 
reach,  of  his  creditors;  that  Is,  with  lnt»it 
to  enable  blm  to  use  the  proceeds  of  the 
property  without  regard  to  the  dalms  of  his 
creditors.  Only  a  few  days  before  purchas- 
ing Bollmeier's  Interest,  Andvson  had,  with- 
out any  other  occasion  for  doing  so  than 
that  he  thought  it  would  be  to  his  financial 
advantage,  purchased.  Meyer's  Interrat,  equal 
to  that  of  Bollmeier's  for  more  than  $3,000, 
and  leas  than  a  year  later,  he  purchased 
Hamen's  equal  Interest  for  about  the  same 
price.  He  must  have  known,  therefore,  that 
be  was  getting  Bollmeier's  interest  at  less 
than  half  its  value,  as  he  understood  It  to 
be.  The  other  testimony  as  to  the  real  value 
of  the  land  Is  conflicting,  but  the  weight  of 
the  evidence  was  clearly  such  as  to  Indicate 
that  the  price  paid  was  grossly  inadequate. 
The  notes  given  to  Bollmeler  were  for  small 
sums,  and  with  the  apparent  Intention  of 
enabling  blm  to  do  what  he  actually  did; 
that  is,  dispose  of  them  to  different  pur- 
chasers without  satiating  the  claims  of  his 
creditors.  'It  must  be  conceded  that  the  case 
cn  the  fticts  is  a  dose  one;  but  it  is  often 
difficult  to  introduce  direct  evidence  of  a 
fraudulent  purpose,  and,  In  view  of  the  in- 
adequacy  of  the  considers tloD,  It  was  for 
Anderson  to  prove  that  he  acted  in  good 
faith.  His  own  testimony  is  not,  In  that  re- 
spect, satisfactory  or  reassuring. 

We  reach  the  conclusion  that  the  decree  of 
the  trial  conrt  was  tight,  and  it  Is  therefbre 
affirmed. 


SGHLADEQEt  et  aL  SFREIVBB. 
(Snprenie  Court  of  Iowa.    Dec.  13,  1012.) 

1.  Watebs  and  Wateb  ConasEs  (j  io8Vi*)— 

I^AINAQB— EaSEMENIV^COKTBACT. 

Evidence  held  to  warrant  a  finding  that  de- 
fendant's grantor  had  agreed  with  plaiotiffs' 
ancestor  for  the  construction  of  a  ale  drain 
from  the  letter's  land  through  that  of  defend- 
ant's grantor,  and  that  plaintifEs'  ancestor 
should  be  entitled  to  drain  bis  land  through  the 
same. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dtg.  |  ISO;  Dec  Dig.  { 

2.  Watebs  and  Watkb  Coubsbs  (I  158*)— 
EiUEUENT  or  Dbainaoe— Estoppel  to  Ob- 
struct. 

Where  plaintiies*  ancestor  constructed  a 
drain  through  the  land  of  defendant's  graotor 
pursoaut  to  an  agreement  for  the  same,  rely- 
ing on  such  agreement  as  affording  him  an  oat- 
let  for  bis  surface  water,  and  Incurring  ex- 
pense in  constmcUng  the  drain  and  maluug 
connectioDB  therewith,  defendant  was  estop- 
ped to  obstruct  the  same  or  deprive  plaintiffs 
of  the  beneficial  use  thereof. 

[Ed.  Note.— For  other  casea.  see  Waters  and 
Abater  Conrses,  Cent.  Dig.-  |8  1S4,  186-1S8: 
Dec  Dig.  i  158.»] 

8.  Watbbs  and  Wateb  Coubsbs  (I  110*)— 

NaTUBAL  WATEBWAT  —  DBAIN  —  OBSTBtJC- 
TION. 

Where  ^intifls'  anceator  constructed  a 
drain  along  a  nataral  waterway,  defendant 


could  not  rightfully  obstruct  the  flow,  and  set 
the  water  back  onto  plaintiffa'  land. 

[Ed.  Note.— For  oUier  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  lSl-184;  Dec. 
Dig.  1  110.*] 

4.  Watebs  and  Watib  GoiTBaES  (|  158*)— 

DBAINAOB— EASEMXin^lNOBEABBD  FlAW. 
Where  plaintiffB'  ancestor,  by  an  agree- 
ment with  defendant's  grantor,  procured  the 
right  to  construct  a  tile  drain  from  bis  own 
land  over  that  of  defendant,  the  amount  of 
drainage  was  not  strictly  limited  to  the  sys- 
tem originally  established,  but  plaintiffs  were 
entitled  to  extend  their  tile  lines  to  drain  wet 
places  on  their  land  in  accordance  with  the 
usages  of  good  husbandry. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f|  184,  189-188; 
Dec.  Dig.  I  158.*] 

5.  Watebs  and  Wateb  Ooobses  ({  158*)— 
Dbains  — Lands  of  Adjoining  Owhbb  — 
Dauaoes. 

Under  Code  Supp.  190T,  |  1089a58,  pro- 
viding that  landowners  may  drain  by  the  con- 
struction of  drains  dlscfaarging  iiato  any  natural 
water  course  or  into  any  natural  depreaalon 
whereby  tbe  water  will  be  carried  into  some 
natural  water  course,  and,  when  such  drain- 
age is  wholly  on  the  owner's  land,  he  shall  not 
be  Uftble  in  damages  to  any  person,  where  the 
drainage  is  not  wholly  on  the  owner's  land,  but 
is  earned  into  or  diBcharged  on  the  land  of  an 
adjoining  owner  In  accordance  with  an  anee- 
ment  with  the  latter,  a  like  immunity  from 
liability  for  damages  also  exists. 

WEd.  Note.— For  other  cases,  see  Watera  and 
ater  Courses,  Gent  Dig.  H  184,  186-188: 
Dec.  Dig.  I  158.*] 

Appeal  from  District  Court,Wrlght  County ; 
Chas.  B.  Albrook,  Judge. 

The  opinion  stat^  tbe  nature  of  the  caae 
and  Uie  material  facts.  Affirmed. 

D.  a  Chase  and  W.  J.  Covil,  both  of  Web- 
ster CUT,  for  appellant  Sylvester  Flyim.  of 
Bagle  Grove,  for  appellees. 

wmVER,  J.  The  plalntifCs  are  the  heirs 
of  George  Schlader,  deceased,  from  whom 
they  derived  tlOe  to  the  N.  W.  %  of  section 
16,  township  00,  range  26  In  Wright  county, 
Iowa.  The  deceased  obtained  his  title  in 
the  year  1890.  A  swale  or  natural  course 
of  drainage  crosses  this  land  from  the  north- 
west to  the  southeast,  and  extends  for  a  con- 
siderable distance  upon  the  east  half  of  said 
section,  and  discharges  Into  what  Is  known 
as  the  White  Fox  creels.  At  the  time  In 
question  the  land  was  owned  by  one  Walter 
Good,  through  whom  title  thereto  is  traced 
to  the  defendant  In  this  action.  Prior  to 
1804  an  open  ditch  had  been  constructed 
along  the  course  of  the  swale  across  both 
tracts  of  land  affording  both  some  degree 
of  drainage.  In  1804  or  1805  Schlader  laid 
a  12-lnch  tile  drain  along  the  course  of  the 
open  ditch  across  his  land,  and  under  an 
agreement  with  Good,  to  which  a  reference 
will  later  be  made,  he  extendi  the  same  a 
distance  of  60  rods  along  the  same  open 
ditch  in  the  direction  of  the  cre^.  Having 
laid  the  tile,  he  filled  the  excavation  npon 
his  own  land,  but  Itf  t  that  part  on  the  land 
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of  Good  anfllled.  A  year  or  two  later  Good 
took  tip  tliat  portion  of  the  uncovered  tile 
which  had  become  broken,  replaced  them 
with  new  tile,  cleaned  out  those  which  had 
become  more  or  lees  obstructed,  and  refilled 
the  ditch.  He  also  extended  said  tile  drain 
from  the  point  where  it  was  left  by  Schlader 
to  the  creek,  or  at  least  entirely  across 
bis  own  land.  Both  Schlader  and  Good 
and  his  grantees  constxncted  laterals  on 
their  respective  premises  disctiarging  Into 
the  main  Ule.  The  system  thus  provided 
afforded  sufficient  drainage,  so  that  both 
tracts  of  land  have  to  a  considerable  extent 
been  cultivated  and  used  for  ordinary  farm- 
ing purposes  in  and  along  the  course  of  the 
swale,  though  it  Is  claimed  by  the  defendant 
that  the  12-inch  tile  is  insufllcient  to  carry 
ofF  all  the  water  in  wet  seasons,  and  that 
his  crops  are  thereby  at  times  injured  or 
destroyed.  The  drainage  system  construct- 
ed, as  stated,  seems  to  have  been  used  by  both 
parties  without  controversy  or  objection  on 
either  side  until  after  defendant  herein 
purchased  the  east  half  of  the  section  In 
the  year  1009.  He  made  the  purcbctse, 
knowing  the  existence  of  the  drain,  and 
required  his  grantor  to  covenant  or  contract 
against  the  legal  right  In  any  other  person 
to  any  easement  or  interest  of  that  nature. 
In  the  year  1910  defendant  closed  or  ob- 
structed the  main  tile  near  the  point  of  its 
entrance  from  the  plaintiff's  land,  and,  when 
such  obstruction  was  removed,  he  renewed 
It  Thereupon  this  action  was  began  to 
Mijoin  further  interference  with  or  obstruc- 
tion of  said  drainage,  and  for  the  recovery 
of  damages.  It  is  the  claim  of  plaintiffs 
that  they  have  a  legal  right  under  the  stat- 
utes and  laws  of  this  state  to  the  unob- 
Btmcted  flow  of  drainage  from  their  land 
along  the  said  ditch  as  a  natural  water  way. 
They  also  claim  that  said  tile  drain  was 
ctmstructed  under  an  oral  agreonent  with 
Good,  the  defendanf 8  grantor,  whereby  a 
perpetual  license  or  easement  was  created 
for  the  construction  and  maintenance  of 
said  drain  for  the  benefit  of  the  land  now 
owned  by  theuL  The  defendants  deny  the 
existence  of  any  such  right,  and  deny  that 
any  agreemrait  was  ever  made  between  Good 
and  Schlader,  whereby  the  latter  obtained 
anything  more  than  a  mere  temporary  li- 
cense to  maintain  such  drain.  They  also 
allege  that  plaintiff  has  brought  to  such 
drain  surface  waters  from  outside  the  nat- 
ural watenhed,  thereby  unduly  Increasing 
the  burden  upon  the  servient  estate.  The 
trial  court  found  for  the  plaintiff,  and 
granted  the  relief  prayed.  The  defendant 
appeals. 

[1]  Concerning  the  agreement  under  which 
Schlader  extended  his  tile  60  rods  down 
the  Bwale  upon  the  land  of  Good,  there  is 
Boine  conflict  of  evidence,  but,  upon  care- 
ful examination,  it  Is  appar»it  that  the 
dispute  r^atee  to  Incidental  matters,  and 
not  to  tbe  real  eesence  of  the  contract  It 


Is  not  denied  that  when  Sdilader  imder- 
took  the  drainage  of  his  land,  he  Bought 
his  adjoining  owner  Good,  or  rather  Good's 
brother  and  agent  in  possession  of  the  land, 
and  that  the  latter  r^mrted  the  same  to 
the  owner.  The  negotiationa  according  to 
defendant's  own  «how]ng  resulted  in  an 
agreement  that  Schlader  should  be  allowed 
to  extend  the  drain  along  the  open  ditoh  for 
a  distance  of  sixty  rods  upon  Good's  land, 
and  that  Good  should  pay  for  such  im- 
provranent  or  contribute  thereto  to  the  ex- 
tent of  $100,  the  tile,  BO  laid  upon  the 
premises  of  the  latter,  to  thereafter  belong 
to  him.  Plaintiff's  evidoice  tends  to  show 
a  similar  agreement  except  as  to  where  the 
ownership  of  the  tile  in  the  drain  on  OoocTs 
land  should  rest.  Defendant's  evidence 
further  tends  to  show  that  while  S<dilader 
dug  the  ditch,  and  laid  the  tile  on  the  land 
of  Good  for  the  distance  oontonplated,  he 
did  not  cover  or  fill  the  excavation.  Good 
complained  of  this  omission,  and  objected  to 
making  the  payment  of  $100,  and  the  parties 
compromised  upon  the  sum  of-  $25,  wbicb 
was  thereupon  paid  to  S<dilader.  Good  then 
or  later  took  up  and  deaned  a  part  of  the 
tile,  r^iewed  the  brokoi  ones,  and  Oiled  the 
excavation,  leaving  the  drainage  from  Schlad- 
er's  land  through  such  tile  unobstructed. 
It  Is  true  Good  as  a  witness  now  swears 
that  he  never  agreed  to  give  Schlader  any 
right  to  an  outlet  for  drainage  npon  his 
land, .  and  that  the  sum  and  substance  was 
that  he  employed  and  paid  Schlader  to  con- 
struct this  60  rods  of  drain  for  the  bmeflt 
of  his  (Good'tl)  land  This  statement  evi- 
dently lacks  candor,  or  the  witness  la  con- 
fused as  to  the  very  manifest  meaning  of 
his  own  words.  There  is  no  pretense  or 
shadow  of  evidence  in  the  record  that 
Schlader  sought  the  Job  of  making  this  drain 
as  a  mere  employ^  or  contractor  wltlioul 
respect  to  Its  effect  upon  his  own  land.  OB 
the  contrary,  it  Is  perfectly  clear  that  Ik 
these  negotiations  he  was  seeking  to  secore 
or  improve  an  outlet  tor  his  drain.  Good 
himself  on  cross-examination  says:  "The 
first  I  knew  of  Schlader  constructing  a 
drain  through  the  N.  W.  %  of  section  16 
was  when  my  brother  wrote  me  about  it 
11  or  12  years  ago.  In  his  letter  be  told 
me  that  Schlader  was  either  tiling  or  had 
tiled  his  land,  and  wanted  to  come  over 
and  get  an  outlet  upon  my  land.  •  •  • 
I  never  knew  of  anything  that  my  brother 
said  to  me  that  Schlader  wanted  to  do  any- 
thing further  for  me  than  to  place  the  tile 
on  my  land  and  get  an  outlet  for  himself." 
It  was  unquestionably  for  this  purpose  and 
for  this  purpose  alone  that  S<dUader  sought 
the  arrangement  permitting  him  to  constrod 
this  drain,  and  It  Is  incredible  that  the  part- 
ies thereto  did  not  both  know  and  nnder- 
stand  that  he  was  thei^y  to  acquire  tbe 
right  to  use  said  drain  as  an  outlet  If 
he,  In  fact  did  not  complete  the  work  in  tbe 
manner  contemplated,  that  fallore  on  hi* 
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part  was  condoned,  and  tbe  damage  result- 
lug  tlierefrom  was  paid  in  the  settlement 
by  which  Good  was  relieved  from  his  pay- 
ment of  a  part  of  bis  promised  contrlbntlon 
to  the  expense.  That  aach  waa  the  under- 
standing of  the  parties  was  shown  by  the 
fact  that,  after  Qood  bad  repaired  such 
drain,  he  restored  the  connection  with  plaln- 
tifTs  tile,  and  it  continued  to  do  service  as 
an  outlet  for  plaintiff's  drainage  for  12 
years  or  more  without  any  objection  or  com- 
plaint from  Good  or  his  grantees.  The  fact. 
If  It  be  a  fact,  that  it  was  understood  that 
the  tile  laid  upon  Good'a  land  should  become 
Ills  property,  la  In  uo  manner  Inconsistent 
with  plalutifTs  claim  that  Schlader  liad 
Good's  agreement  to  afford  him  an  outlet 
for  his  drain. 

[2]  That  agreement  having  been  acted  up- 
on, and  Schlader  having  adjusted  his  drain- 
age system  in  reliance  upon  such  outlet  and 
incurred  the  expense  of  constructing  the 
same  and  making  connection  therewith,  de- 
fendant cannot  rightfully  obstruct  such 
outlet,  or  deprive  the  plaintiffs  of  the  bene- 
ficial use  tliereof.  Vannest  v.  Fleming,  79 
Iowa,  638,  44  N.  W.  906,  8  I*  R.  A.  277,  18 
Am.  SL  Rep.  387 ;  Neuhrlng  v.  Schmidt,  130 
Iowa,  401,  100  N.  W.  630:  Brown  v.  Honey- 
field,  139  Iowa,  414,  116  N.  W.  731;  Hansen 
V.  Creamery  Co.,  106  Iowa,  167,  76  N.  W.  652. 

[3]  Moreover,  the  drainage  In  question  Is 
along  a  natural  waterway,  and  defeudant 
cannot  rightfully  obstruct  the  flow  and  set 
the  water  back  upon  the  land  of  the  plaln- 
tUfs.  The  open  ditch  In  which  the  tUe  waa 
laid  had  existed  from  some  more  remote 
date,  and  afforded  an  outlet  or  means  of 
escape  for  the  drainage  of  both  farms.  De- 
fendant has  both  filled  this  ditch  and  stopped 
the  tile,  thereby  wholly  preventing  the  fiow 
from  the  dominant  estate,  except  as  the  ob- 
structed waters  may  arise  and  overspread 
tbe  surface.  There  is  no  sound  theory  of  law 
on  which  such  action  can  be  Justified. 

[4]  It  la  claimed,  however,  that  l>y  means 
of  their  lateral  ditidies  plaintiffs  have  di- 
verted to  the  main  tile  waters  not  naturally 
flowing  in  that  direction  to  an  amount  which 
lessras  the  effectiveness  of  defendant's  drain- 
age of  his  premises.  There  Is  some  testimo- 
ny of  this  character,  but  we  think  it  falls 
to  show  any  material  or  wrongful  Increase 
of  the  burden  upon  defendant's  lands.  It 
may  be  true  that  within  the  watershed  serv- 
ed by  the  drain  In  controversy  there  were 
some  low  spots  of  restricted  area  in  which 
surface  waters  would  stand  at  times,  and 
only  the  overflow  and  seepage  be  dlscbarged 
into  the  swale,  and  that  by  extending  tbe 
lines  of  tile  through  these  wet  places  they 
were  drained  to  tbe  bottom,  and  converted 
into  arable  land,  but  we  think  this  is  not 
only  in  accordance  with  the  usages  of  good 
busbandry,  but  is  well  within  the  right  of 
tbe  dominant  owner.  That  any  material 
amount  of  surface  water  naturally  tributary 
to  soma  other  line  or  course  of  drainage  has 


been  diverted  to  the  outlet  here  in  dispute 
is  not  in  our  Judgment  shown  by  the  record. 
Whether  the  statute  hereinafter  cited  has 
any  effect  to  abrogate  or  modify  tbe  unwrit- 
ten law  in  this  respect  we  shall  not  her^  at- 
tempt to  decide.  None  of  the  cases  cited  by 
appellant  require  any  other  conclusion  than 
we  have  already  Indicated.  Both  statnte  and 
case  law  on  the  subject  of  drainage  of  rural 
lands  In  this  state  are  to  a  considerable  ex- 
tent the  product  of  a  comparatively  recent 
evolution  tbe  completion  or  perfection  of 
wbicb  Is  probably  not  yet  In  sight  The  dis- 
tinct tendency  on  the  part  of  both  L^isla- 
ture  and  courts  has  been  and  stiU  is  toward 
an  enactment  and  Interpretation  of  law, 
which,  while  depriving  no  person  of  essen- 
tial or  valuable  ris^ta,  shall  not  allow  any 
reasonable  effort  for  the  reclamation,  Im- 
provement, and  deveUvmoit  of  agricultural 
lands  to  be  thwarted  because  of  objections 
which  are  at  best  technical  and  unsubstan- 
tial. 

[8]  Among  tbe  evidence  of  this  toidency 
prominence  is  to  be  given  tile  recent  statute. 
Code  Supp.  i  1989a53,  which  provides  that 
owners  of  land  may  drain  tbe  same  by  tbe 
construction  of  asfva  or  covered  drains  dl»- 
cliarging  tbe  same  Into  any  natural  water 
course  or  Into  any  natural  d^ression  where- 
by the  water  will  be  carried  Into  some  nat- 
ural water  course,  and,  when  such  drainage 
is  wholly  upon  tbe  owner's  land,  be  shall  not 
be  liable  In  damages  to  any  person,  it  fol- 
lows, of  course,  that  where  such  drainage 
Is  not  wholly  upon  tbe  owner's  land,  but  Is 
carried  Into  or  dl8<diarged  upon  the  land  of 
an  adjoining  owner  with  tbe  agreement  of 
the  latter,  a  like  Immunity  from  liability  for 
damages  must  also  exist  The  statute  has 
served  to  relieve  tbe  situation  from  the  ham- 
pering effect  of  a  too  literal  reading  and  ap- 
plication of  certain  abstract  statements  of 
law  contained  In  the  discussion  of  precedents 
and  principles  found  In  Livingston  v.  Mc- 
Donald. 21  Iowa,  160,  89  Am.  Dec.  663,  and 
some  other  cases  in  which  that  decision  has 
been  followed  and  approved.  The  statutory 
right  of  the  plaintiffs  to  collect  the  surface 
waters  upon  their  premises  Into  a  single 
ditch  discharging  Into  a  natural  water  course 
or  depression  leading  into  such  a  water 
course  Is  thereby  assured  and  this  being  sup- 
plemented by  the  acquired  right  to  extend 
the  outlet  along  such  course  into  the  land  of 
the  defendant  the  court  will  protect  him  In 
Its  use  and  prohibit  its  obstruction  by  the 
defendant  The  decree  of  the  district  court 
la  right  snd  it  must  be  approved. 

A  motion  has  been  filed  by  appellant  to 
tax  appellee  with  the  cost  of  printing  the 
amended  abstract  In  this  case.  The  amend- 
ment contains  62  pages  of  printed  matter, 
and  exceeds  In  volume  the  original  abstract 
We  think  It  much  more  Tolumlnous  than  nec- 
essary to  a  proper  presentation  of  the  record 
and  the  cost  of  such  printing  In  excess  of 
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15  pages  wUl  be  taxed  to  tbe  appellees.  All 
otber  costs  will  be  taxed  to  the  appelant. 
Afltaned. 


BARTHISIiL  «t  ftl.  T.  HERMANSON.  Treas- 
urer, et  aL 

(Supreme  Court  of  Iowa.    Dee.  18,  1912.) 

1.  Taxation  (|  562%*)— Seitlekbnt  of  Tax- 
es. 

Tax  ferrets,  though  wltbont  authority  to 
deal  with  taxes  regularly  assessed  and  not  sub- 
ject to  controversy,  mav  settle  with  a  taxpayer 
for  the  amount  he  snonid  pay  on  property 
omitted  from  taxation,  and,  it  in  bo  doing  they 
take  into  account  the  taxes  already  assessed, 
the  county  may  not  r^udiate  the  settlement. 

[Ei.  Note.— For  other  cases,  see  Taxation, 
Cent  Di$.  |  1067 ;  Dec.  Dig.  f  062^.*] 

2.  TaXATIOH  (I  Ki2%*>— SaETTUmSHT  OF  Tax- 

A  couDty  may  not  repudiate  a  settlement 
between  tax  ferrets  and  taxpayers  for  taxes  on 
property  omitted  from  taxation,  taking  into 
account  the  amount  of  taxes  already  asseased, 
unless  it  tenders  back  to  the  taxpayers  the 
amount  recdved  from  them  under  the  settle- 
ment 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cfent  Dig.  S  1067;  Dec  Dig.  |  552i^.*] 

8.  BVIDERCI  (I  408*)— Pasol  Bvidbncb— Ta- 

BTino  Rbcufts. 

A  county  treasurer's  receipt  of  the  pay- 
ment of  taxes  is  a  mere  receipt  and  capable  of 
explanation  by  parol. 

[EM.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  H  1829-1812 ;  Dec  Dig.  |  40&*] 

4.  Jdoohbitt  (I  966*>— Pabol  Btidbnck— Bx- 

PUiniKO  AXBiaUITT. 

An  ambiguous  decree  is  subject  to  expla- 
nation by  parol. 

[Ed,  Note.— For  other  cases,  see  Judcment, 
Cent  Dig.  H  1822-182&;  Dec.  Dig.  g  »5Q.*1 

6.  TAXAnoH  (S  662%*)— SrrtixMBNT  or  Tax- 
es—EvxmKcx. 

Evidence  held  to  support  a  finding  that  a 
settlement  of  taxes  on  omitted  property  includ- 
ed as  a  part  of  the  settlement  taxes  already 
assessed  as  evidenced  by  a  decree  entered  pur- 
suant to  a  stipulation  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  1067;  Dec  Dig.  {  602^.*] 

a  Taxation  (S  562%*)— SKTTLiaiBNi  or  Tax- 
es—Mutuai.  Mistake. 

Where  a  mutual  mistake  was  made  in  a 
settlement  for  taxes,  entered  into  between  tax 
ferrets  and  taxpayers  who  paid  the  taxes  call- 
ed for  by  the  settlement,  the  county  retaining 
the  money  paid  was  bound  by  the  settlement  as 
interpreted  by  the  taxpayers. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1067 ;  Dec  Dig.  i  552%.*] 

Appeal  from  District  Court,  Allamakee 
County ;  A.  N.  Hobsou,  Judge. 

Action  to  enjoin  the  sale  of  certain  lands 
for  the  taxes  of  the  year  1908,  and  to  cancel 
the  assessment  against  It  for  that  year.  The 
trial  court  dismissed  the  petition  and  plain- 
tiffs appeal.  Reversed  and  remanded. 

William  8.  Hart,  D.  J.  Marphy,  and  Stil- 
well  &  Stllwell,  all  of  Waukon,  for  aivel- 
lantB.  H.  E.  Taylor,  at  Waukon,  and  Frank 
Sayr^  of  Decorab,  tot  ai^leea. 


DEEMBR,  J.  The  decl^n  here  tnnis  up- 
on the  effect  of  a  decree  of  the  dlstrtct  conrt 
of  Allamakee  county  on  tiie  Slat  day  of  An- 
cost,  1908,  entered  poisuant  to  a  stipulation 
ot  the  partlea  In  cortaln  cases  Ouat  pmding 
in  said  oonrt  Hie  attpnlation  wUcli  Is  tbe 
foundation  (tf  the  decree  reads  aa  ftdlows: 
''August  Tenn,  1008 — Stlpnlatlon.  In  the 
District  Court  of  Iowa  in  and  for  Allunalcef 
County.  In  tlw  appeal  of  HarQia  M.  BartlielU 
M.  J.  Barthell,  B.  F.  Bartbell.  and  Myrtle  L. 
Bartbell,  Appellanta,  from  the  assessmeit 
made  by  J.  Bf.  Let^ert,  Treasurer  ot  Allama- 
kee Gonnty*  and  Chas.  H.  Barthell,  Geo.  P. 
Bartbell,  J.  W.  Barthell,  Sarah  3.  Faegre,  J. 
S.  Barthell,  Vlnnle  Meier,  Anna  Stetnbacb. 
other  parties  thereto.  It  Is  hereby  stipulated 
by  and  between  the  board  of  supervisozB,  the 
county  of  Allamakee,  Iowa,  and  the  treasurer 
thereof,  on  the  one  part,  and  Martha  M.  Bar- 
thell, "Sarah  J.  Faegre,  J.  W.  Barthell,  Chas. 
H.  Barthell,  George  P.  Barthell,  Anna  Stein- 
bach,  Minnie  Meier,  M.  J.  Bartbell,  J.  8. 
Barthell,  B.  F.  Barthell.  and  M.  U  Bartbell. 
on  the  other  part:  That  whereas,  the  treas- 
urer, bis  assistants  and  others*  have  listed 
for  taxation,  or  assessed  and  taxed,  a  large 
amount  of  moneys,  bonds,  stocks,  loans  and 
credits  for  the  years  1003,  1904,  1905.  1006, 
1907  and  190S  against  the  above-named  par- 
ties of  the  second  part:  Now  therefore.  In 
order  to  avoid  a  vast  amount  of  litigation 
and  adjust  all  tax  matters  for  said  years  of 
1903,  1904,  1905,  1906,  1907  and  1008,  that 
may  have  been  made  or  shall  be  made  for 
such  years  of  1903,  1904.  1905,  1906,  1907 
and  1908  against  any,  each  and  all  of  said 
parties,  including  any  such  tax  or  assess- 
ment that  might  have  bem  assessed  against 
the  estate  of  J.  M.  Barthell,  deceased,  now 
settled,  it  is  hereby  stipulated:  That  an  or- 
der shall  be  made  by  the  district  court  of 
Iowa,  in  and  for  Allamakee  couDtr,  at  the 
August  term,  1008,  thereof  that  the  suits  of 
the  above-named  ai^lonta  shall  be  consoli- 
dated and  all  of  the  other  heirs  of  the  said 
J.  M.  Barthell,  deceased,  be  made  parties  to 
said  suit,  and  that  said  court  at  said  term 
shall  make  the  following  order  herein:  The 
listing  for  assessment  and  the  assessments 
made  by  the  treasurer  or  others  against  any 
of  the  above-named  parties  be  and  the  same 
are  her^y  canceled  and  rebated  and  that  in- 
stead of  said  assessments  there  be  assessed 
a  gross  sum  against  all  of  said  partlea  ag- 
gregating the  sum  of  11,800,  whldi  shall  be 
in  full  of  all  taxes  assessed  or  to  be  assess- 
ed against  them  or  eltlier  of  them  fi>r  the 
years,  1003,  1004,  1905,  1906,  1907  and  190& 
Peis^  Welch  Co.,  1^  J.  W.  Peisen.  D.  J. 
Murphy,  StUweU  ft  Stilwell,  Attorneys  tor 
AppellantB." 

And  the  decree  entered  therein  is  in.  these 
words :  "And  now,  to  wit,  on  the  Slat  day  of 
August,  the  same  bdng  tlie  lat  day  of  tbe 
regular  August  term,  1908,  the  court,  after 
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being  duly  advised  tn  the  above  matta,  or- 
dered, adjudged,  and  decreed  that  the  causes 
Nob.  7,800  7,801,  7.802,  and  7,803  be  and  the 
same  are  hereby  consolidated  as  per  above 
stipulation,  and  on  the  payment  of  the  snm 
of  ¥1,80(^  and  all  costs,  to  be  In  full  settle- 
ment of  said  causes  against  all  parties  as 
stipulated  above,  and  that  all  taxes  and  as- 
sessments as  per  said  stipulation  be  and  the 
same  are  hereby  canceled  and  receipted  in 
fall.  Said  sum  and  all  costs  have  been  paid 
In  full  and  said  amount  of  fl300  paid  by  the 
deA  of  tbls  court  to  J.  U.  L^tpert,  treasur- 
er, and  all  costs  paid,  and  taxes  canceled  as 
per  sttpalatl<»L" 

On  the  same  day  the  money  was  paid  to 
the  clerk,  and  be  issued  the  followins  re- 
ceipt; 

"Duplicate. 

Waukon,  Iowa,  Aug.  Slat,  1008. 
"OfBce  of  Clerk  of  District  Conrt  of  Iowa, 
in  and  for  AUamabee  County.  Received  of 
Martha  M.  Barthell,  M.  J.  Barthell.  B.  F. 
Bartbell,  Myrtle  L.  Barthell.  Cbas.  H.  Bar- 
thell, Geo.  P.  Barthell.  J.  W.  Bartfadl.  J.  S. 
BartbflU,  Sarah  J.  Fa^re,  Minnie  Meier, 
Anna  Stelnbach,  In  the  case  of  said  parties 
V.  J.  M.  Leppeit,  Treasurer  of-  Alamakee, 
csBe  No.  7,800,  the  sum  of  elshteen  hundred 
dollars  ^1,800)  in  foU  payment  of  all  taxes 
and  assessments  made  or  that  may  be  made 
agnlnst  each  or  any  of  said  parties  for  the 
yean  1908»  liKM,  IOCS,  1906,  1907  and  1908, 
inclaslre,  as  per  order  of  court  this  day  made 
in  said  case.  James  Collins,  Clerk  of  the 
District  Court  of  Iowa,  in  and  for  Allamakee 
County." 

And  on  the  same  day  the  county  treasurer 
re<.'elpted  for  the  amount  by  the  following  re- 
ceipt: 

"Received  above  amount  in  full  payment 
of  taxes  as  above  stated,  this  31st  day  of 
Augnst,  1908. 

"J.  M.  Leppot,  Co.  Treasurer. 

"Receipt  No.  173." 

It  is  claimed  on  the  one  band,  and  dented 
on  the  othw,  that  the  following  appeared  on 
the  receipt  given  by  the  clerk: 

"Waukon,  Iowa,  August  31.  1908. 
"M.  J.  Barthell.   Allamakee  County  Taxes 
on  Omitted  Property.  Taxing  District,  Wau- 
kon. 

Tmr.  Amonnt    Tozablfl    R«to.    Tax.    Int.  Total. 
Omitted.  Valm. 

1908 

1904  To  cover  years  1901  to  UOS.  In- 
1M6       elusive,    ae    against    ail  parUea 

IMS       named  in  eUpulatlon   tl.800.00 

1M7   

1908  Grand  Total   $1,800.00 

"No.  178." 

Upon  this  record  plaintiffs  claim  that  all 
their  tuxes  for  the  year  1908,  which  were 
levied  against  them,  have  been  fully  ,  paid 
and  aatlsfled  and  should  be  canceled,  and 


that  the  county  treasurer  should  be  enjoined 
from  collecting  the  same  by  sale  of  plain- 
tiffs' real  estate.  So  far  there  Is  no  dispute 
in  the  record  save  over  the  nature  of  the  re- 
ceipt given  by  the  county  clerk;  but  appel- 
lees contend  that  the  documents,  receipts, 
decree,  etc.,  above  referred  to  had  reference 
only  to  property  omitted  by  the  plaintiffs 
from  taxation,  and  that  the  only  taxes  for 
the  year  1008  which  were  referred  to  or  were 
in  ctmtroversy  were  those  which  were  or 
might  be  claimed  to  have  been  omitted  from 
the  assessment  made  against  the  plaintiffs, 
and  they  introduced  testimony  to  show  the 
nature  of  the  iwOTious  ctmtroTtfsles,  and  the 
intrat  of  the  parties  in  making  the  settle- 
meut  and  in  consenting  to  the  decree.  In 
response  to  this,  plalntltts  say  the  record  is 
a  verity,  and  that  it  cannot  be  contradicted 
or  explained  by  parol  testimony,  and  further 
that,  conceding  the  admissibility  of  such  tes- 
timony, plaintiffs  have  shown  that  the  stip- 
ulation and  decree  were  intended  to  cover 
all  their  taxes  for  the  year  1908. 

[f]  Defendants  also  dalm  that,  even  If  the 
settlement  did  cover  all  the  taxes  assessed 
against  plaintiffs  for  the  year  1908,  it  should 
not  be  considered  nor  the  decree  given  force 
for  the  reason  that  the  tax  ferrets  who  made 
the  stipulation  and  consented  to  the  decree 
had  no  authority  dther  in  law  or  tact  to 
do  so.  We  may  as  well  dispose  of  this  prop- 
osition of  law  here  before  goli^  to  the-  other 
maters  in  dispute^  Assuming  that  the  tax 
ferrets  had  no  authority  to  deal  with  taxes 
regularly  assessed  and  which  were  not  the 
subject  of  controversy,  they  undoubtedly  had 
authority  to  settle  with  plaintiffs  for  the 
amount  they  should  pay  on  property  omitted 
from  taxation,  and,  if  in  so  doing  they  took 
into  account  In  making  the  settlement  the 
amount  of  taxes  already  assessed,  there  is 
no  reason  why  the  county  should  be  permit- 
ted to  repudiate  the  settlement 

[2]  Moreover,  if,  as  plaintiffs  claim,  they 
made  tbe  settlement  on  the  baslS  of  the  In- 
clusion of  all  of  their  taxes  for  tbe  year 
1908,  neither  the  county  nor  any  of  Its  rep- 
resentatives can  repudiate  that  settlement, 
even  If  made  without  autboritj-,  unless  it 
tenders  back  to  plaintiffs  the  amount  receiv- 
ed from  them  in  virtue  of  the  settlement. 
Neither  the  county  nor  Its  officials  can  have 
the  benefits  of  tbe  agreement  without  assum- 
ing Its  burdens,  and  by  retaining  the  money 
It  becomes  bound  to  perform  the  agreement, 
whatever  It  may  have  been.  These  proposi- 
tions are  very  fundamental  In  actions  be- 
tween private  persons,  and  a  county  and  its 
officials  are  not  exonpt  tram  such  whole- 
some rules. 

[31  Appellants'  main  insistence  is  that  as 
the  decree  and  stipulation  covers  all  taxes 
assessed,  or  to  be  assessed,  against  tbe  par- 
ties named  for  the  years  IdOS,  1904,  1905. 
1006.  1007,  and  1908.  this  Is  the  end  of  the 
controversy.  Th^  also  rely  upon  the  terms 
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of  tbe  recdlpt  glvai  by  the  dwk;  but,  as 
that  Is  a  men  receipt  and  capable  of  explana- 
tion. It  Is  not  conclQslve,  but  may  be  consid- 
ered as  an  erideoUary  fact  in  constrains 
the  decree  itself. 

[4]  Defaidanta  say  that  the  deoee  Is  not 
conclnslve^  but  Is  subject  to  ezplanatliw,  and 
that  it  has  no  refwoice  whaterer  ezfsqpt  to 
omitted  property  fin  any  of  ttie  years  named. 
That  it  had  rtferenoe  to  no  other  tasss  ez- 
c^t  omitted  (Hies  tor  all  years  prior  to  1907 
is  Twy  clear,  for  th^  wa«  not  in  dispute, 
and,  SB  the  decree  In  Tlrtne  of  this  fact  Is 
ambiguous,  we  think,  iiarol  testimony  was 
admissible  to  explain  just  what  taxes  for 
the  years  In  question  were  intended  to  be 
covered  by  the  decree.  Hanifestiy  It  was 
omitted  taxes  for  the  years  190B,  1904,  1906, 
1906,  and  1907. 

[E]  Was  It  the  same  kind  of  taxes  assessed 
or  to  be  assessed  for  the  year  1908?  This, 
as  It  seems  to  us,  Is  the  piTotal  question  in 
tbe  case.  Upon  this  proposition,  because  of 
the  denials,  amendments  to  and  counter  de* 
nlats  of  abstracts,  we  bare  been  compelled  to 
resort  to  the  transcript ;  and  from  a  reading 
thereof  we  extract  the  following:  TbePelsrai 
Welch  Company  was  employed  some  time  In 
tbe  year  1907  by  Allamakee  county  for  the 
purpose  of  collecting  taxes  on  omitted  prop- 
erty. Early  in  March  of  the  year  1908  they 
reported  to  tbe  treasurer  assessments  for  the 
years  1003  to  1907  Including  a  large  amount 
of  moneys  and  credits  which  had  been  omit- 
ted from  taxation  by  M.  J.  Barthell,  B.  P. 
Barthell,  Martha  M.  Barthell,  and  Myrtle  L. 
Barthell,  and  the  treasurer  gave  each  of 
these  parties  notice  that  it  was  proposed  to 
assess  them  on  such  omitted  property.  Each 
of  them  appeared  and  filed  objection,  and  on 
April  1st  M.  J.  Barthell  was  assessed  with 
a  total  tax  on  such  property  amounting  to 
$9,661.61,  B.  F.  Barthell  to  the  amount  of 
$1,062.24,  Martha  M.  Barthell  to  the  amount 
of  $2,205.13,  and  Myrtle  L.  Barthell  to  the 
amount  of  $708.18-  Each  appealed  to  the 
district  court,  and  pending  the  appeal  nego- 
tiations for  a  settlement  were  entered  Into 
between  the  appellants  and  all  the  other 
heirs  of  J.  M.  Barthell,  deceased,  and  the 
"tax  ferrets,"  culminating  in  the  written 
agreement  of  settlement  herein  before  set 
out.  This  contract  was  entered  into  on  Au- 
gust 81,  1908,  and  the  regular  taxes  for  that 
year,  while  already  assessed,  were  not  due. 
Some  of  the  regular  1907  taxes  levied  against 
the  property  of  some  of  the  parties  to  the 
settlement  had  not  been  paid ;  that  is,  to  say, 
some  of  them  had  not  paid  the  second  in- 
stallment of  the  1907  taxes.  The  taxes  In 
controversy  are  the  remainder  of  the  taxes 
for  the  year  1907  and  the  whole  of  those  for 
tbe  year  1908,  being,  as  we  understand  it, 
$55.62,  against  Martha  M.  Barthell,  against 
O.  H.  Barthell  $88.76.  against  O.  P.  BartfaeU 
$52.45,  against  Anna  Steinbach  $52.45,  against 


M.  J.  Barthell  $75.63;  and  against  the  es- 
tate of  J.  M.  Barthell,  deceased,  the  sum  of 
$217.82;  these  taxes  being  upon  real  and 
personal  propert?,  including  in  some  cases  a 
small  amount  on  moneys  and  credits. 

It  will  be  noticed  from  the  contract  that 
for  some  reason  seven  persons  In  addition  to 
those  who  were  parties  to  the  aiH>eal  were 
brought  into  the  settlement,  and  that  taxes 
assessed  or  to  be  assessed  for  the  year  1008. 
which  were  not  Included  in  the  original  ap- 
peals, were  also  expressly  covered.  Defe:id- 
anta  contend  that  the  additional  parties  were 
introduced  because  they  were  heirs  of  J-  M. 
Barthell,  deceased,  from  whom  they  inherit- 
ed the  moneys  and  credits  which  it  Is  claim- 
ed bad  been  omitted  with  the  thought  of 
closing  up  the  entire  matter  of  omitted  taxes 
for  the  years  in  question,  and  they  also  say 
that  the  year  1908  was  referred  to  in  order 
to  cover  any  fnture  assessment  on  omitted 
property  for  that  year.  While,  on  the  other 
hand,  plalntUfs  say  that  the  negotiations  for 
settlement  at  all  times  had  reference  not 
only  to  taxes  on  omitted  property,  but  cov- 
ered all  taxes  assessed  or  to  be  assessed 
against  any  or  all  of  the  parties  named,  for 
the  years  named  In  the  agreement  of  settle- 
ment, and  that,  in  all  n^tlaUons  for  tbe 
settlement,  all  taxes  then  due,  or  assessed,  or 
to  be  assessed,  were  specifically  mentioned, 
and  the  fact  that  some  of  the  taxes  were 
not  then  due  was  considered  and  taken  Into 
account  It  Is  unfortunate  that  the  agree- 
ment of  settl^ent  was  so  carelessly  draught- 
ed as  to  be  subject  to  two  constrnctlona. 
Standing  alone  and  without  reference  to  any 
of  the  circumstances  surrounding  its  mak- 
ing, It  dearly  covers  all  taxes  for  the  years 
1903,  1904,  1905,  1906,  1007,  and  1908,  and 
but  for  the  fact  that  the  original  controversy 
was  over  omitted  property  and  made  by  tax 
ferrets  whose  only  emi^yment  was  to  col- 
lect such  taxes,  there  would  be  no  doubt  in 
our  opinion  that  it  supports  ptaintifFs'  contra- 
tion.  One  of  the  tax  ferrets  testiHes,  however, 
that  the  agreement  was  made  to  cover  omit- 
ted taxes  for'  the  years  1903  to  1907,  Indu- 
sive,  and  any  claim  for  taxes  on  such  prop- 
erty which  It  might  be  claimed  should  be 
assessed  for  the  year  1908.  But  this  is  ex- 
pressly denied  by  at  least  three  witnesses 
who  testified  that  in  all  the  negotiations  all 
taxes  for  tbe  years  mentioned,  Includiog  tax- 
es on  real  estate,  were  expressly  motioned 
and  taken  into  account  It  Is  manifest  that 
in  this  settlement  new  parties  were  brought 
In  for  some  purpose,  and  taxes  included 
which  down  to  that  time  had  not  been  the 
subject  of  controversy.  At  that  time  no 
claim  was  being  made  against  some  of  these 
new  parties,  but  taxes  had  beoi  assessed 
against  them  on  other  property,  and  it  Is  also 
shown  that  nothing  but  regular  taxes  had 
ever  been  assessed  or  claimed  against  them. 
The  pr^iond^ance  of  the  testimony  shows 
that  maitlm  was  made  oC  the  fact  that  aimie 
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of  tbe  taxas  coTered  by  the  agreemrat  were 
not  yet  dae,  and  the  record  shows  that  Chas. 
Barthell  stated  to  Mr.  Pelsen,  who  made  the 
settlement,  that  he  had  no  mon^s  and  cred- 
its, that  there  was  a  regular  tax  against 
him  on  real  and  personal  property  at  that 
time,  that  he  would  not  settle  unless  these 
regular  taxes  were  Included,  and  that  upon 
the  setUement  he  paid  $100  of  the  91,800 
agreed  upon.  A  reading  of  tbe  testimony 
satisfies  OS  that  the  preponderance  la  with 
the  plaintiffs,  and  that  those  of  them  having 
to  do  with  tbe  settlemeit— three  in  number 
—fully  understood  and  believed  that  all  their 
taxes  for  the  years  1907  and  1808  were  In- 
clnded  In  tbe  settlement.  As  we  view  it»  the 
wording  of  the  agreem^t  itadf  Inda  snp- 
port  to  this  contratlon. 

[8]  At  any  rate,  if  they  were  mistaken  in 
their  belief,  as  defendants  contend,  they  (d&- 
fendants)  as  tepresentatlvea  of  the  county 
cannot  hold  the  money  paid  In  because  of 
tbe  mistake  and  collect  the  taxes  too.  The 
most  that  can  be  claimed  from  tbe  record  is 
that  a  mutual  mistake  was  made,  not  only 
In  the  n^tlatlons,  but  In  drawing  tbe  stipu- 
lation as  well;  but  that  in  our  opinion  la 
not  Bofficient  to  defeat  the  plaintiff 

From  this  concloslon  It  follows  that  tbe  de- 
cree must  be,  and  it  Is,  reretBed,  and  tbe 
cause  remanded  tot  <Hie  In  harmony  with  the 
-opinion. 

Berersed  and  remanded. 


BIOS  et  aL  T.  BIOS  at  aL 
(Supreme  Court  of  Iowa.   Dec.  14,  1912.) 

1.  EVIOBNO  (I  001*)  —  TAI.U>— GOHTIOUOUS 

IiA.ND. 

Evidence  In  partition  that  land  eontignoQB 
to  that  In  qneetion  subsequently  sold  at  a  price 
higher  than  the  land  in  question  was  appraised 
at  did  not  concliiBively  show  that  such  ap* 
praisal  was  too  low. 

[Ed.  Note. — For  other  cnses,  see  Evidence, 
Cent.  Dig.  H  2426,  2456-2459;  Dec.  Dig.  S 
«01.*] 

2.  PABTITIOW  (I  77*)— PLEAniNOS— Salk. 

Where  plaintiff  only  asked  for  partition  In 
Und,  he  was  not  entitled  to  an  order  that  the 
land  be  sold,  especially  where  bis  purpose  was 
merel^  to  have  It  offered  for  sale  in  order  to 

fix  the  price. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  211-223;  Dec  Dig.  {  77. •] 

8.  Paetition  (8  86* )— Stipulation— Rents. 

Where  a  stipulation  between  the  parties 
pending  an  appeal  in  a  partition  proceeding 
that  the  parties  on  each  side  should  have  pos- 
session, rent  free,  of  the  land  decreed  to  them, 
and  possesBloo  was  taken  pnrsnant  thereto, 
plaintiff  was  not  entitled  to  recover  rent  for 
the  land  decreed  to  defendants,  though  the 
stipnlation  did  not  in  speciflo  terms  refer  to 
euch  lands. 

[Ed.  Note. — For  other  eases,  see  Partition, 
Cent.  Dig.  SI  247-252;  Dec  Dig.  {  86.*] 


4.  Afpxax.  and  Bkbob  (|  877*)— Habicuhs 

Ebbob— Costs. 

Where  the  plaintiff  in  partition  secured  a 
more  favorable  taxation  of  costs  than  he  was 
entitled  to,  be  could  not  complain  thereof, 
though  defendants  did  not  appeal. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  866(>-3672;  Dec  Dig.  S 
877.*] 

5.  CoNsmunoiiAL  IiAW  (|  278*)— Dub  Pbo- 
cBsa  or  Law- pABxmOH— Ebbosbous  Db- 

OISION. 

An  erroneous  decree  In  partition  deprivhv 
a  par^  of  his  interest  in  land  is  not  necessarily 
a  takiDg  of  property  without  doe  process  of 
law. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Die.  It  768,  765-770^  772- 
806,  808-810,  816-^^07-«24^  842;  Dec 
Dig.  S  278.*] 

Appeal  turn  District  Oonxt,  Mahaska 
County;  B.  W.  Preston,  K.  B.  Wllcockson, 
W.  O.  Clements,  and  John  F.  Talbott,  Judges, 

Suit  in  equity  for  the  partltlira  of  lands. 
The  case  was  before  us  upon  a  former  ap- 
peal. Bioe  T.  Bice,  147  Iowa,  1,  12S  N.  W. 
626,  84  Ii.  B.  A.  (N.  S.)  917.  Upon  that  ap- 
peal the  case  was  remanded  for  further  pro- 
ceedings. Such  further  proceedii^  being 
bad  In  the  district  court  and  a  final  decree 
entered,  the  plaintiff  again  appeals  there- 
from. AffLimed. 

John  F.  &  Wm.  R.  Lacey,  of  Okaloosa,  for 
appellants.  W.  H.  Keating,  of  Oskaloosa, 
for  appellees  Wm.  I,  Rice  and  Minnie  A. 
Rice.  Bolton  St  Shangle,  of  Oskaloosa,  for 
appellees  O.  C.  Cochran  and  Ella  J.  Coch- 
ran. 

EVANS,  J.  We  quote  from  our  former 
opinion  the  following  statement  of  tbe  sa- 
lient &ct8  of  the  case:  "This  Is  an  action 
for  the  partition  of  real  estate  formerly  be- 
longing to  W.  H.  H.  Rice.  It  was  brought 
by  bis  widow,  Emily  U.  Rice,  and  her  son, 
A.  L.  Rice;  but  she  has  died  since  the  case 
was  decided  in  the  district  court,  and  her 
son  and  administrator,  A.  L.  Rice,  has  been 
substituted  as  plaintiff.  In  1889  Wm.  H.  H. 
Rice  made  a  will,  by  the  terms  of  which  he 
devised  to  bis  wife,  Emily  M.  Rice,  one- 
third  of  all  the  real  estate  of  which  be 
might  die  seised  In  lieu  of  her  statutory 
share  therein.  In  the  seventh  clause  of  said 
will  he  bequeathed  to  his  daughter,  Mrs. 
Ella  J.  Cochran,  SO  acres  of  land  'free  from 
any  lien  or  Indebtedness  whatever,'  and  by 
the  eighth  clause  of  said  will  he  bequeathed 
to  his  son  Wm.  I.  Bice  another  80  acres  of 
land  'free  from  any  lien  or  Incumbrance 
whatever.'  Both  of  these  tracts  of  land  were 
specifically  described,  and  together  they  con- 
stituted the  tract  spoken  of  In  the  record  as 
the  159  acres  lying  south  of  the  east  and 
west  road.  At  tbe  time  tbe  will  was  made, 
and  at  the  time  of  tbe  testator's  death,  be 
also  owned  what  was  known  as  the  'home- 
stead farm,*  consisting  of  244  acres  just 
north  of  tbe  road  in  question,  and  separated 
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dren,  Mrs.  Ella  J.  Cochran,  Wm.  I.  Elce, 
and  Abraham  L.  Rice,  in  equal  shares,  here- 
by Intending  to  vest  in  my  last  named  chil- 
dren share  and  share  alike,  all  the  rest  and 
residue  of  my  estate  In  fee  simple  absolutely 
not  heretofore  conveyed  to  my  legatee.'  Ella 
J.  Cochran  and  Wm.  I.  Rice  were  children 
by  a  former  wife,  while  Abraham  L.  Rice 
was  his  son  by  his  then  wife,  Emily  M. 
Rice.  In  the  twelfth  clause  of  the  will  this 
was  said :  'My  beloved  son  Abraham  L.  Rice 
being  the  only  son  of  my  wife  Emily  M.  Rice 
and  the  heir  to  the  estate  by  me  hereby  be- 
queathed to  her  Is  the  reason  why  I  make 
no  further  provision  for  hira  than  I  have  In 
this  my  last  will  and  testament.*  No  change 
was  ever  made  In  this  will,  but  on  the  19th 
of  March,  1900,  the  testator  eiecuted  and  de- 
livered to  Ella  J.  Cochran  and  Wm.  I.  Rice 
separate  warranty  deeds,  conveying  to  each 
of  them  the  specific  land  that  was  bequeath- 
ed to  them  by  the  seventh  and  eighth  claus- 
es of  his  will.  On  the  same  day  that  these 
(wo  conveyances  were  made,  Ella  H.  Coch- 
ran and  her  husband  conveyed  by  warranty 
deed  to  Wm.  I.  Rice  the  80  that  had  Just 
been  conveyed  by  warranty  to  her  by  her 
father.  In  December,  1892,  Wm.  H.  H.  Rice 
eiecuted  and  delivered  to  Wm.  I.  Rice  a 
writing  wherein  he  referred  to  his  will  of 
1888  and  the  bequest  of  the  80  acres  therein 
described  to  Wm.  I.  Rice,  and  agreed  that. 
In  case  the  purpose  of  his  will  was  not  so 
carried  out  as  to  give  Wm.  I.  Rice  the  80 
devised  to  him,  the  valoe  of  the  improve- 
ments placed  thereon  by  said  aon  was  to  be 
a  claim  against  his  estate,  and  it  was  fat- 
ther  said  therein:  'But  If  said  W.  I.  Rice 
receive  said  land  by  bequest  as  contemplated 
and  Intended  and  provided  In  my  said  will 
then  tills  agreement  shall  become  void  and 
of  no  etfect  within  law  or  equity.'  The  wife, 
Emily  M.  Rice,  did  not  join  In  the  deeds 
from  her  husband  to  Ella  J.  Cochran  and 
Wm.  I.  Rice,  and  It  Is  conceded  that  she 
retained  her  statutory  interest  In  the  land  at 
the  time  suit  was  brought;  she  having  de> 
(.-lined  to  take  under  the  will.  The  widow's 
share  in  the  two  tracts  named  was  set  apart 
from  the  244-acre  tract  and  Included  the 
bnildings;  and  by  taking  her  interest  in  the 
159-acre  tract,  the  residue  of  which  was  giv- 
en to  A.  L.  and  W.  I.  Rice  and  Mrs.  Cochran 
by  the  will,  A.  L.  Rice  was  compelled  to 
contribute  to  the  satisfaction  of  the  widow's 
Interest  in  the  159-acre  tract.  The  appel- 
Jants  cj^j^  that  the  widow  had  the  right  to 
statutory  Interest  In  the  159-acre 

a"**  t*"^*  ^"^^  same 

fr^t?  1  C^^t  apart  to  her  without  reference 
y        Z'^St  In  the  land  north  of  the  road ; 
^  va-^    -tf  not  done,  tbat  her  siiare  of  the 

H 


order  requiring  the  widow  to  take  her  full 
distributive  share  out  of  the  244-acre  tract 
Including  therein  the  homestead  tmildings. 
The  quantity  of  land  so  set  apart  for  her  by 
the  referee  was  92  acres,  Including  the  home- 
stead. The  remainder  of  snch  tract  was 
allotted  In  kind  equally  between  the  three 
children  of  the  deceased,  W.  I.  Rice,  EUa 
Cochran,  and  A,  L.  Rice.  The  district  court 
also  found  that  W.  I.  Rice  and  Ella  Cochran 
were  entitled  to  hold  the  159-acre  tract,  and 
that  the  widow  was  not  entitled  to  take 
therefrom  In  kind;  It  being  made  to  appear 
that  her  entire  distributive  stiare  could  be 
allotted  without  prejudice  to  her  In  tiie 
larger  tract  On  the  appeal  we  affirmed  the 
action  of  the  district  court  in  all  respects: 
save  one.  We  held  that  It  was  error  to  r^ 
quire  the  widow  against  her  preference  to 
take  her  distributive  alia  re,  InclusiTe  of  the 
homestead  buildings.  Upon  that  ground  the 
case  waa  reversed  and  remanded  for  farther 
proceedings.  In  pursuance  of  each  ranand, 
and  by  proceedings  In  accord  with  the  stat- 
ute, the  district  court  ordered  a  partition 
sale  of  the  244-acre  tract  It  also  ordered  an 
appraisal  by  due  proceedings  of  the  L5&-acre 
tract  The  appraised  value  of  the  15»-Qcre 
tract  was  finally  fixed  at  $15,105.  The  244- 
acre  tract  brought  at  referee's  sale  the  sum 
of  ¥28,670.  It  was  ordered  that  one-third 
of  this  sum  be  applied  to  the  distribntlve 
share  of  the  widow,  and  likewise  that  the 
further  sum  of  $5,035  be  applied  thereto  as 
being  one-third  of  the  appraised  value  of  the 
169-acre  tract.  This  made  a  sum  total  of 
$14,591.67  as  the  full  distributive  share  of 
the  widow  In  both  tracts.  The  balance  of 
the  sale  price  of  th^  244-acre  tract  was  di- 
vided equally  among  the  three  residuary 
legatees,  W.  I.  Rice.  Ella  Cochran,  and  A. 
L.  Rice.  From  the  final  orders  and  decree 
of  the  district  court  the  plaintiff  has  again 
appealed.  The  widow  having  died  prior  to 
the  former  appeal,  the  case  has  been  prose- 
cuted by  A.  I*  Rice,  her  only  child,  as 
the  sole  beneficiary  of  her  estate  and  as  her 
administrator.  The  appellant  has  ai^etl  to 
some  extent  the  merits  of  the  case  as  pre- 
sented on  the  former  appeal.  Such  ques- 
tions must  be  deemed  concluded. 

The  plaintiff  himself  became  the  purchas- 
er of  the  244-acre  tract  at  the  referee's  sale 
He  does  not  In  any  manner  Challenge  the 
regularity  of  such  sale.  In  his  notice  of  ap- 
peal he  expressly  states  that  he  does  not  ap- 
peal "from  so  much  of  said  decree  as  orders 
the  sale  of  said  244-acre  tract" 

1.  The  plaintiff  complains  of  the  aixtralsal 
of  the  159-acre  tract  and  contends  that  it 
should  liave  been  appraised  at  a  higher  rai- 
uatlon.   The  report  of  tbo  awralaen  fixed 
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Its  value  at  |80  per  acre.  Tbe  plaintiff  ex- 
cepted to  snch  report  and  asked  tbat  evi- 
dence be  heard  tbereto,  and  tbls  was  accord- 
ingly done.  Evidence  was  Introduced  upon 
the  qnestlon  of  value  by  both  aides,  and  the 
district  court  found  and  fixed  the  ralue  of 
the  same  at  f9S  per  acre.  There  was  great 
variation  In  the  tratlmony.  The  farm  is 
highly  improved.  These  improvements  were 
put  thereon  by  the  present  occupant,  W.  I. 
Hlce.  A  part  of  the  improvements  consisted 
of  expensive  tiling  which  rendered  tillable 
lands  theretofore  unfit  for  cultivation.  The 
court  was  reQulred  to  find  the  value  of  such 
tract  without  the  Improvementa  There  was 
a  wide  variance  In  tbe  testimony.  The  dis- 
trict Judge  was  in  a  better  position  to  weigh 
such  testimony  than  we  can  possibly  be. 
We  think  the  valuation  fixed  was  eminently 
fair  in  the  light  of  all  the  evidence. 

[1]  It  Is  urged,  however,  that  the  subse- 
quent sale  of  the  244-acre  tract  and  the  price 
realized  therefor  was  conelusive  evidence 
that  tbe  trial  court  had  appraised  the  159- 
acre  tract  too  low.  Th^  244-acre  tract 
brought  at  public  sale  $117.50  per  acre.  This, 
however,  included  Improvements  worth  sev- 
eral thousands  of  dollars.  The  two  tracts 
were  contlguons  except  as  they  were  divided 
by  a  highway.  The  general  quality  of  the 
land  without  improvements  was  similar.  The 
absolute  and  exact  value  of  real  estate  is  not 
ordinarily  aaCertalnable,  ^ther  by  appraisal 
or  by  actual  sale.  Within  certain  limits,  the 
actual  value  is  a  question  of  judgment,  and 
such  Judgmoit  is  necessarily  more  or  less  va- 
riable Whatever  the  appraisal,  an  actual 
sale  may  realize  something  more  or  some- 
thing less.  While  the  selling  price  of  a  farm 
would  throw  light  upon  the  value  of  contig- 
uous lands,  it  could  be  by  no  means  conclu- 
sive thereof.  Tbe  district  court  was  requir- 
ed to  fix  the  appraisal  upon  the  evidence  be- 
fore it  at  the  time.  Its  action  in  so  doing 
could  not  become  erroneous  In  tlie  light  of 
tbe  sabaeqnent  sale. 

[2]  It  Is  urged,  taowew,  that  th«  trial 
court  ou^t  to  have  ordered  an  actual  sale 
of  the  15&-acre  tract  It  Is  sufficient  to  say 
that  no  BDGb  request  was  made  of  the  dis- 
trict court.  In  Oie  original  petition  filed  for 
a  partition,  It  was  specially  alleged  that  the 
plaintiff  only  asked  for  a  partition  in  kind  as 
to  this  tract  We  find  no  ruling  in  the  rec- 
ord whif^  can  famish  a  basis  for  the  plain- 
tiff's present  complaint  In  this  regard.  Fnr- 
tliennore  the  proceeding  at  the  distilct  court 
was  In  strict  accord  with  oar  holding  oa  the 
former  appeal.  It  beli^  found  that  the  wid- 
ow's distributive  share  could  be  assigned  In 
one  tract  wltliout  prejudice  to  hoc,  it  be- 
came neceaaary  to  ascertain  and  to  fix  the 
value  of  the  IS&^cra  tract.  The  statutory 
method  was  followed.  The  plaintiff  was  not 
entttled  to  have  the  land  offored  for  sale  sim- 
ply for  tbe  purpose  of  fixing  the  price.  The 
statutory  method  of  appraisftl  operates  as 
fairly  upon  one  party  as  upon  the  other.  If 


the  price  fixed  may  be  a  little  too 'low.  It 
may  also  be  too  high.  Upon  the  record  be- 
fore us  here,  the  plaintiff  has  no  1^1  ground 
of  complaint  at  this  point 

[3]  2.  After  remand  of  the  case,  the  plain- 
tiff filed  a  supplemental  petition  asking  for 
allowance  of  rent  as  against  the  defendants 
for  tbe  15&-acre  tract  for  the  year  1908  and 
the  subsequent  years.  This  demand  was  re- 
fused by  the  trial  court  Complaint  Is  made 
of  such  r^TusaL 

Tlie  decree  ftom  which  the  former  appeal 
was  taken  was  altered  In  1907.  The  provi- 
sions of  Budi  decree  have  already  been  re- 
ferred to.  After  sudi  decree  the  parties  in 
Afarch,  1808,  oatered  Into  the  following  atip- 
ulatlos  concerning  rents:  "That  whereas  an 
action  hi  partition  has  been  brought  In  tho 
district  court  of  Mahaska  county,  Iowa,  which 
suit  is  not  yet  wholly  disposed  of,  and  where- 
as the  parties  thereto  have  the  right  of  ap- 
peal to  the  Supreme  Court,  and  whereas  they 
or  some  of  them  may  take  such  appeal, 
whereas  the  referees  appointed  by  the  court 
have  reported  in  favor  of  setting  apart  spe- 
cific lands  to  the  widow  and  each  of  said 
parties,  and  whereas  such  report  having  been 
confirmed  by  the  court  whereas  said  cause 
might  be  differently  decided  on  appeal,  and 
whereas  it  is  desirable  that  said  land  should 
be  rented  or  occupied  pending  such  appeal 
or  further  court  proceedings.  It  Is  therefore 
agreed  between  said  parties  that  without 
prejudice  to  the  right  of  appeal  and  without 
waiving  any  rights  to  apply  for  change  or 
modifications  of  the  partition  In  any  way 
that  each  of  the  parties  shall  occupy,  rent 
free,  the  particular  tracts  set  apart  to  them 
in  the  said  report  of  the  referee,  approved 
by  the  court;  that  none  of  the  parties  shall 
be  required  to  account  for  the  rents  pending 
such  appeal  or  further  proceedings,  on  the 
tracts  seiwrately  thus  occupied  by  them  dur- 
ing said  period.  This  contract  to  stand  in 
any  event  for  the  rental  year  of  1908.  [Sign- 
ed] A.  U  Rice.  Bmlly  M.  Rice.  BUa  J. 
Cochran.  Wm.  I.  Rice."  Under  this  agree- 
ment the  plaintiff  continued  in  the  possession 
of  the  full  distributive  share  of  92  acres,  in- 
cluding buildings  set  apart'  to  the  widow. 
The  residuary  devisees  continued  also  in  pos- 
session of  the  portions  set  apart  to  them. 
Wm.  I,  Rice  continued  in  possession  of  the 
lG9-acre  tract  The  trial  court  held  that  the 
question  of  roits  was  adjusted  by  the  fore- 
going stipulation.  In  this  view  we  concur. 
It  is  urged,  however,  that  the  stipulation 
does  not  in  terms  refer  to  the  IfiO-acre  tract. 
But  the  decree  aivealed  from  bad  awarded 
the  lS9-acre  tract  to  Wm.  L  Bice  and  to 
BUa  Cochran,  and  snch  {^vision  of  the  de- 
cree was  affirmed  here.  Furthermore  an 
oilarged  portion  of  the  244-aae  tract  was 
awarded  to  the  widow.  She  continued  in 
possession  of  such  enlarged  portion  until  her 
death,  and  after  her  death  the  plaintiff  suc- 
ceeded to  such  possession.   Upon  the  hear- 
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the  widow  for  one-third  of  the  rent.  Thu 
demand  ignores  the  fact  that,  under  the  con- 
tract r^erred  to,  the  widow  was  put  In-pos- 
seasloD,  rent  free,  of  one-third  In  value  of 
all  the  real  estate  owned  by  her  husband, 
Including  the  160-acre  tract  We  think  the 
trial  court  ruled  properly  at  this  point. 

[4]  8.  Complaint  Is  also  made  of  the  ap- 
pOTtlonment  of  costs  made  by  the  district 
court  It  appears  that  the  trial  court  taxed 
against  W.  I.  Rice  and  Ella  Ciochran  all  of 
the  costs  of  appraisal  of  the  169  acres.  Of 
the  remaining  costs,  ^'/n  were  taxed  to 
plaintiff  A.  I*  Rice,  and  "/is  to  the  other 
two  devisees.  The  costs  so  apportioned  in- 
cluded an  attorney  fee  of  over  9400  allowed 
to  plaintiff's  attorneys.  Ihe  contention  of 
plaintiff  Is  that  the  widow's  share  should 
have  been  charged  with  three-nlntbs  of  the 
costs,  and  that  each  of  the  devisees.  Includ- 
ing himself,,  should  have  been  charged  with 
two-ninths  thereof.  We  are  impressed  with 
the  propriety  of  this  contentioD.  Just  why 
the  trial  court  should  have  adopted  this 
method  of  apportionment  Is  not  apparent 
from  the  record.  The  result  of  the  appor- 
tionment as  a  whole,  however,  was  to  the 
disadvantage  of  the  appellees.  They  were 
not  chargeable  with  attorneys'  fees  for  plain- 
tiff's attorneys.  Hawk  v.  Day,  148  Iowa,  47, 
128  N.  W.  955 ;  Hanson  v.  Hanson,  140  Iowa, 
S2,  127  N.  W.  1032.  In  apportioning  s/as  of 
tbe  costs  to  the  appellees,  the  sum  so  appor- 
tioned was  made  to  Include  $402  of  such  at- 
torney fee.  As  a  result,  tbe  amount  taxed 
to  the  appellees  was  considerably  more  than 
two-ninths  of  the  costs  properly  chargeable 
against  them.  It  is  true  the  defendants  have 
not  appealed.  But  we  cannot  consider  the 
complaint  of  the  appellant  at  this  point  with- 
out taking  Into  account  the  entire  apportion- 
ment and  the  result  thereot  We  cannot,  of 
course,  award  any  relief  to  appellees  from 
such  final  result  Inasmuch,  however,  as 
we  do  find  that  the  appellant  obtained  a 
more  favorable  taxation  of  costs  than  he  was 
entitled  to,  he  cannot  complain  of  the  method 
by  which  such  result  was  reached. 

4.  Some  other  questions  are  argued,  but 
they  are  fully  covered  by  the  opinion  on  the 
former  appeaL 

[6]  Appellant  urges  a  constitutional  ques- 
tion in  that  he  has  been  deprived  of  his  in- 
terest In  the  ISfMuae  tract  without  due  pro- 
<:e88  of  law.    This  proposition  doubly  as- 
sumes, first,  that  our  former  holding  was 
^rro^eou^f  and,  second,  that  an  erroneous  de- 
^Qti        necessarily  unconstitutional.  We 
^^Hof.  ^^de  to  either  assumption. 

^A^^  tJ*^  court  is  in  accord 

(1  PT^^liJlOQ  on  the  former  appeal*  and  it 


1.  Appbu.  and  Bbbob      986*)  —  RxTiEW — 

DiSCBBIION  OF  TBIAZ.  OOUBF— PBOGBEDiaOS 

FOB  Review. 

Trial  courts  possess  a  broad  discretion  in 
tbe  matter  of  granting  or  refusing  extension 
of  time  for  tbe  purpose  of  enabling  oonnsel  to 
prepare  and  caose  to  be  settled  a  statement 
of  the  cas^,  and  the  exercise  of  such  discretim) 
will  seldom  be  interfered  with  by  this  court 
and  never,  except  in  cases  of  a  manifest  abase 
of  such  dtscreaon.  It  is  held,  applying  tbe 
above  rule,  that  respondent's  motion  to  strike 
the  statement  of  the  case  from  the  record,  based 
upon  the  alleged  insufficiency  of  the  showings 
made  for  the  various  extensions  of  time  ia 
which  to  have  such  statement  settled,  should 
be  denied ;  it  not  appearing  that  in  giAntine 
such  extensions  there  was  a  clear  abuse  of  di^■ 
cretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8889-3^1;  Dec  Dig:  | 
&85.*1 

2.  Appeal  ako  Ebbob  i\  873*)— Pbesentisg 
Questions  in  Tbiaj.  Oovm^-tUoTioH  fos 
NBW  TBIAI/— Nbcesbjtt. 

Where  a  motion  fOr  a  new  trial  based  upon 
alleged  insufficiency  of  the  evidence  is  made  and 
denied  after  judgment  and  no  apiieal  from  the 
order  is  taken,  this  court  following  the  rule  to 
Hedderich  v.  Hedderich,  18  N.  D.  488,  123 
W.  276,  will  not  on  an  appeal  from  uie  jud.^- 
ment,  consider  aasignments  based  solely  upon 
alleged  insufficiency  of  the  evidence. 

[Ed.  Note.-— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3460,  3461.  3^-3525: 
Dec  Dig.  8  873.*] 

3.  RuuNOs  ON  Evidence— No  Ebbob. 

Certain  rulings  in  tbe  admission  and  exdo- 
sion  of  testimony  examined,  and  Md  jwvper,  or 
at  least  uonprejudidaL 

On  Petition  for  Rehearing. 

4.  Appeal  and  Ebbok  (|  878*)— Pbbsbhtixo 

Question  zn  Tbial  Coubt— Monoii  fob 

New  Tbial— Necebsitt. 

On  an  appeal  from  a  judgment  alone,  the 
question  of  the  sufficiency  of  the  evidence  is  not 
properly  before  the  court  for  decision,  altfaongh 
attempted  to  be  raised  by  an  assignment  of 
error,  where  the  sufficiency  of  such  evidence 
was  in  no  manner  challenged  at  the  trial,  but 
only  by  a  motion  for  a  new  trial  made  loo; 
after  the  entry  of  such  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  346018461,  3S22-3525; 
Dec  Dig.  S  873.*] 

5.  Appeal  and  Ebbob  ^  843*)— -PsBSBimxe 
Questions  in  Tbxax,  CouBr^-OoNBTtrtmoK- 

AL  FBOVISION. 

Section  101  of  the  North  Dakota  Consti- 
tution, which  provides  that  "every  point  fairly 
arising  upon  the  record  of  tbe  case  shall  be 
considered  and  decided,  and  the  reasons  therefor 
concisely  stated,"  etc,  construed,  and  AeU  doc 
to  require  a  literal  compliance  therewith.  A 
point  fairly  arising  upon  the  record,  within  tbe 
meaning  of  said  section,  must  be  one,  the  deci- 
sion of  which  ia  necessary  to  the  6nal  deter- 
mination of  the  cause,  and  which  is  properly 
presented  with  a  fullness  and  distinctness,  ren- 
dering it  possible  for  the  court  to  comprehend 
it  in  all  its  bearings.    Such  is  the  weU-recos- 
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-nised  and  settled  ooutmetioit  of  Uke  OMiititu- 
tionel  proTisione. 

[Ed.  Note.— For  other  caws,  aee  Appeal  and 
Error.  Geot  Big.  ft  8831-8842;  Dec  Dig.  | 

(Additional  Syllabiu  &y  Editorial  Btaif.) 

-6.  Appbal  and  Ebbob  (J  1050')— Revjbw — 
Habmless  Erbob— Aduission  or  Evidence. 
The  admission  of  testimony  is  without 

prejudice,  where  the  same  witness  had  already 

covered  the  matter  without  objection. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 

Error.  Cent  Dig.  »  4163-4160,  4166;  Dec. 

Dig.  i  1000.*] 

7.  EVIDBRCG  427*)— Pabol  Evide:7ce  Af- 
FEcnNG  Wbitingb— Chattel  Mobtgaoes. 
Testimony  by  a  mortgagee  of  a  crop  that 
be  told  the  assignee  of  the  mortgage  that  it  was 
«abject  to  a  rental  contract  between  the  mort- 
gagor and  mortgagee  relative  to  a  lien  on  the 
crops  for  advancements  did  not  tend  to  vary  the 
terms  of  the  written  contract. 

[Ed.  Note.— For  other  cases,  aee  Bridence, 
Cent  Dig.  I  1861;  Dec  Digrf  427.*] 

Appeal   from  District  Court,  Btntaman 

■County;  E.  T.  Burk^  Judge. 

Action  by  A.  W.  Heald  and  another  against 
J.  R  Strong.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed. 

T.  F.  McCue,  of  GarriDstoD.  for  appel- 
lants. Koaut  &  E^uf,  c£  Jamestown,  for 
respondent 

riSK,  J.  Defendant  had  Judgment  In  the 
•court  below,  and  plalntltTs  have  appealed, 
both  from  such  Jndgmmt  and  from  an  order 
•denying  their  motion  for  a  new  trial.  On 
motion  of  respondent,  the  appeal  from  the 
order  was  dismissed  upon  the  ground  that 
tbe  same  was  not  taken  within  60  days  after 
the  making  and  service  of  aucb  order.  Such 
order  was  made  April  7,  1911,  and  a  copy 
thereof  served  upon  appellants'  attorney  on 
April  8tb,  and  the  appeal  from  6U<A  order 
is  dated  June  13tb,  and  was  served  on  June 
10,  19U.  The  statute  (section  7204,  R.  G. 
1905)  limits  the  time  for  taking  an  appeal 
from  an  order  to  60  days  from  the  time  writ- 
ten notice  of  sncb  order  shall  have  been  giv- 
en to  the  party  appealing.  The  appeal  from 
sucb  order  was  therefore  InefTectoal. 

[1]  At  tbe  oatset  we  are  confronted  with 
a  practice  question.  At  the  date  on  which 
tbls  cause  was  set  for  argument,  respond- 
ent's coimsti,  on  dne  notice  theretofore  glv- 
en,  made  a  motion  In  tbls  court  for  an  order 
striking  the  settled,  statement  of  tbe  case 
from  tbe  record  on  the  following  ground: 

"(1)  That  the  same  was  not  settled  with- 
in tbe  Ume  allowed  by  law. 

"(2)  That  no  Just  cause  of  action  or  reason 
existed  for  tbe  extensiona  of  time  within 
which  to  prepare  or  settle  the  statemoit  of 
tbe  case. 

*<(3)  That  tbe  appellants  wUlfuUy  neglect- 
«d  to  prepare  the  proposed  statement  of  tbe 
case,  or  to  settle  the  statement  of  the  case 
within  tbe  time  allowed  by  law. 

"(4)  That  tbe  extensions  of  time  ^thin 


which  to  prepare  or  settle  tbe  statement  of 
tbe  case  were  improperly  allowed,  and  that 
the  ^tensions  so  granted  were  erroneous  be- 
cause from  the  record  It  appears  affirmative- 
ly that  tbe  failure  to  prepare  or  serve  the 
statement  of  tbe  case  or  faiaTe  the  same  set* 
tied  earlier  was  due  to  the  willful  neglect 
of  the  said  appellants." 

The  record  discloses  that  the  case  was 
tried  and  Judgment  rendered  in  the  month 
of  June,  1910.  The  statement  of  the  case 
was  not  settled  until  Marcb  6,  1911.  On 
August  31,  1010,  appellants'  counsel  applied 
for  and  received  from  the  trial  Judge  an  ex- 
tension of  60  days  from  and  after  such  date 
in  which  to  settle  a  statement  of  the  case. 
The  showing  ofTered  as  a  basis  for  such  or- 
der seems  to  have  been  sufficient,  and  Its 
sufficiency  Is  not  challenged.  Again,  on  Oc- 
tober 25th,  upon  a  similar  showing,  appel- 
lants' counsel  applied  for  and  received  a  fur- 
ther extension  of  such  time  of  60  days  from 
and  after  sucb  date.  Again,  on  December 
5th,  plaintiff  presented  an  affidavit  to  the 
trial  Judge  stating  that  be  bad  Just  received 
an  official  transcript  of  tbe  testimony  from 
the  court  reporter,  and  also  stating  that  the 
same  is  a  large  one,  and  contains  many  ex- 
hibits, and  that  It  will  reqnlre  a  great  length 
of  time  In  which  to  prepare  a  proper  state- 
ment of  tbe  case,  whereupon  an  order  wnn 
made  extending  the  time  for  the  period  of  90 
days  from  and  after  December  25th.  Such 
order  was  filed  on  January  10,  1011,  in  the 
clerk's  office.  Again,  on  tbe  24tb  day  of 
February,  1911,  another  similar  application 
was  made  for  an  extension  of  such  time  up 
to  and  Including  Marcb  8,  1911,  which  was 
granted  by  Hon.  E.  T.  Burke,  tbe  trial  Judge, 
but  who  In  the  month  of  January  preceding 
ceased  to  be  the  presiding  Judge  In  said 
Judicial  district,  and  qualified  as  Judge  of 
tbls  court  As  a  basis  for  sucb  order  appel- 
lants' attorney  presrated  an  affidavit  stating. 
In  substance,  that  Immediately  upon  ascer- 
taining tbe  result  of  the  v^dlct  In  said  cause 
be  ordered  a  transcript  of  tbe  evidence  for 
tbe  purpose  of  settling  a  statement  of  tbe 
case  and  of  moving  for  a  new  trial ;  that  on 
or  about  the  1st  day  of  January,  1911,  he 
received  such  transcript  which  was  the  ear- 
liest date  according  to  his  best  information 
and  belief  at  which  he  could  procure  the 
same;  that  immediately  thereafter  he  com- 
menced the  preparation  of  such  statement 
but  that  during  a  [>ortlon  of  such  time  his 
stenographer  was  called  away  on  account  of 
sickness;  and  that  during  a  considerable 
portion  of  the  time  after  the  commencemeDt 
of  such  work  his  family  were  seriously  111, 
which  rendered  It  impossible  for  him  to  give 
his  attention  to  sucb  work,  but  that  be  had 
proceeded  with  due  dispatch  and  as  rapidly 
as  possible,  completing  tbe  proposed  state- 
ment on  February  6,  1911,  on  which  date  he 
served  tbe  same  upon  respondent's  counsel, 
the  latter  accepting  service  thereof  on  Feb- 
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examine  ana  compare  tne  ongiDat  iraascripc 
therewith,  fie  also  stated  that  ten  days' 
additional  time  was  requisite  In  which  to 
serve  notice  of  an  application  to  have  such 
proposed  statement  settled.  Thereupon  an 
order  was  made  by  the  said  trial  judge  ex- 
tending the  time  to  March  8,  1911,  in  which 
to  have  such  statement  of  the  case  settled. 
Again,  on  March  8th,  two  days  after  such 
statement  was  settled,  an  application  was 
made  to  Hon.  Charles  F.  Templeton,  judge 
of  the  First  Judicial  district,  for  an  exten- 
sion of  such  time  to  and  Including  March 
25th  thereafter,  which  application  was  grant- 
ed upon  a  showing  substantially  the  same 
as  that  made  to  Hon.  E.  T.  Burke  at  the  time 
the  last  extension  was  granted,  and  also 
setting  forth  the  fact  that  at  the  time  Judge 
Bnrke  settled  such  statement  on  March  6tb 
objection  Was  made  upon  the  ground  that  no 
jurisdiction  was  vested  In  Judge  Burke  to 
grant  such  extension  of  time,  for  the  rea- 
son that  he  had  at  that  time  ceased  to  be  the 
judge  of  the  Fifth  Judicial  district  wherein 
such  cause  was  tried,  and  a  proper  showing 
was  also  made  that  his  successor.  Judge 
Coffey,  as  Judge  of  the  Fifth  judicial  district, 
was  absent  from  the  state.  At  the  time  of 
the  application  for  the  settlement  of  the 
statement  of  the  case,  the  following  objec- 
tion was  made  and  overruled,  and  an  excep- 
tion allowed,  which  objection  was  as  follows: 
"The  defendant  objects  to  the  settlement  of 
the  statement  of  the  case  In  the  at>ove-en- 
tltled  action  (1)  because  no  proper  extension 
of  time  has  been  granted  by  the  Judge  of 
said  court  extending  the  time  to  or  beyond 
March  6,  1911,  within  which  to  prepare  or 
settle  such  statement  of  the  case;  (2)  no 
good  cause  In  the  interest  or  furtherance  of 
Justice  has  been  shown  under  or  by  virtue  of 
wUcb  the  plaintiffs  are  entitled  to  the  set- 
tlement of  the  statement  of  the  case  at  this 
time  and  no  cause  exists  therefor;  (3)  that 
said  statement  of  the  case  could  readily  have 
been  settled  \odk  prior  to  the  first  of  Jan- 
uary. 1911,  by  tiie  use  of  reasonable  dili- 
gence. These  objections  are  based  on  the 
records  and  flies  and  the  annexed  affidavits. 
Wherefore  the  defendant  prays  that  the  mo- 
tion of  plaintiffs  to  settle  the  statement  of 
the  case  be  herein  dismissed.  Dated  March 
0,  1911." 

Tn  support  of  such  objections  the  following 
affidavits   were  presented  by  respondent's 

counsel : 

"Joba  C  Lowe,  being  flrat  duly  sworn,  d«- 
Ptwes  ^j^j  says:  That  he  was  during  all  the 
the  official  stenographer  of  the 
^y^^    \^f^ial  district,  and  as  such  stenogra- 
poef  n  U^Z^d  tl»e  taking  of  the  tesUmony  of 
In  the  above-entitled  matter  by 
fy^^^ti^'^  McConnell.  affiants  assistant 
"^^^  one  of  plaintiff's 


same  woujq  cost,  xuat  amant  caused  said 
McCue  to  be  Immediately  notified  of  the  eo«' 
thereof.  Some  weeks  later  affiant  met  said 
McCue,  and  he  (McGue)  informed  afiiant  fhac 
he  had  forgotten  the  amount  and  that  if 
affiant  would  again  notify  him  thereof,  be 
would  send  a  check  therefor.  That  affi- 
ant immediately  notified  him  again  of  th« 
amount  but  did  not  hear  from  said  McCa« 
again  relative  thereto.  Ttiat  said  McCa? 
was  Informed  by  affiant  and  well  knew,  that 
affiant  required  payment  for  transcripts  to  be 
made  in  advance  as  provided  by  statute, 
l^at  said  McCue  did  not  furnish  the  pay- 
ment, but  on  November  6th  we  received  a 
letter  from  A.  W.  Heald,  In  which  be  stated 
that  he  had  received  a  letter  from  Mr.  Mc- 
Cue asking  that  ¥150  be  sent  to  him  to  pav 
for  this  transcript  and  Mr.  Heold  also  said 
at  that  time  (November  6,  1910)  'I  wish 
you  to  draw  on  us  for  the  amount  of  this 
and  we  will  pay  the  draft'  On  receipt  of 
the  letter  or  soon  thereafter,  Miss  McConnell 
commenced  the  transcript  for  the  first  time. 
On  November  29,  1910,  we  received  another 
communication  from  Heald  saying  that  Mc- 
Cue was  no  longer  retained  by  them.  We  did 
not  feel  at  liberty  to  write  this  transcript 
without  having  oar  fees  In  advance.  Ttiat 
the  only  reason  why  aald  transcript  was  not 
prepared  and  sent  plaintiffs  or  their  attor- 
ney sooner  was  the  failure  of  the  plaintiffs 
to  forward  the  money  therefor  in  accordance 
with  my  rules  and  section  R.  C  1900. 
On  November  Gth,  1910,  we  wrote  the  plain- 
tiffs the  following  letter:  'Replying  to  your 
letter  of  November  &th,  will  state  that  we 
require  in  all  cases  a  deposit  of  the  estlmatc-<I 
cost  before  starting  to  write  a  transcript. 
Therefore,  I  have  not  started  on  the  case  of 
Heald  &  Klelnman  v.  Strong,  bat  I  tblnfc  I 
can  furnish  you  the  transcript  abont  tbe  sec- 
ond week  in  December.  As  per  your  request 
I  am  drawing  on  you  today  for  tbe  estimat- 
ed cost  of  (ISO.  John  C.  Lowe.'  Subscrit>ed 
and  sworn  to  before  me  this  22Dd  day  of 
FcA)y.,  1911.  Omon  B.  Herlgstad,  Notary 
PnbUc.  [Seal.]" 

"A.  L.  Knauf,  being  first  duly  sworn,  de- 
poses, and  says:  That  a  copy  of  the  tran- 
script of  the  evidence  in  tbe  above-entitled 
action  was  furnished  affiant  by  the  thea 
court  stenographer  of  said  district  on  Decem- 
ber 12,  1910,  and  that  the  same  could  have 
been  furnished  affiant  l(»ig  prior  to  that  date 
had  the  original  thereof  been  ordered  under 
the  rules  of  said  stenographer,  and  the  lab' 
of  North  Dakota  relative  to  stenographers  of 
the  district  court  That  said  action  was 
tried  and  verdict  rendered  at  the  June,  1910, 
term  of  tbe  district  court  of  Stutsman  coun- 
ty, N.  D.  That  notice  of  entry  of  Jadgmoit 
was  served  on  Hon.  T.  F.  McCue,  attorney 
for  plalntiflls,  on  or  abont  the  23d  day  of 
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Jane,  1910.  Tbat  at  the  same  term  of  coort 
several  days  subsequent  thereto  affiant  tried 
a  court  case,  McCnrdy  t.  WUllams  et  aL, 
the  same  stenographer  taking  the  testimony 
hi  said  court  case  as  took  the  testimony  In 
the  above-entitled  action.  That  no  decision 
^vas  rendered  In  the  said  court  case  until  the 
last  day  of  November,  1910.  That  affiant 
immediately  ordered  and  Been  red  a  tran- 
script of  the  testimony  prior  to  December 
12,  1010,  Id  such  court  case,  and  that  such 
transcript  contained  at  least  70  pages  more 
of  t>*pewrltteu  matter  than  that  contained 
In  the  Heald  and  Klelnman  t.  Strong  action. 
That,  had  the'  transcript  been  ordered  and 
fees  paid  promptly  by  the  said  plalntllfs, 
plalntifFa  could  have  procured  such  transcript 
of  testimony  long  prior  to  the  first  day  of 
November,  1911.  A.  L.  Kuaut  Subscribed 
and  sworn  to  before  me  this  4th  day  of 
March.  1911.   John  Knauf." 

No  counter  showing  was  made  by  appel- 
lants'  counsel.  On  the  foregoing  facts  we 
are  called  upon  to  decide  the  motion  to  strike 
Buch  statement  of  the  case  from  the  record 
on  this  appeal. 

\Vlille  it  appears  from  such  showing  that 
ajipellanti^  counsel  did  not  proceed  In  the 
settlement  of  such  statement  wltn  that  de- 
gree of  diligence  which  he  could  and  perhaps 
should  have  proceeded  with,  still  we  are  not 
prepared  to  say  that  the  trial  judge,  as  well 
as  Judge  Templeton,  clearly  abused  the  di.s- 
cretion  vested  in  them  in  granting  the  vari- 
ous extensions  of  time.  Trial  Judges  right- 
fully possess  a  broad  discretion  in  these  mat- 
ters, and  the  exercise  thereof  will  seldom  be 
Interfered  with  by  this  court,  and  never,  ex- 
cept In  cases  of  manifest  abnse  of  such  dis- 
cretion. It  does  not  appear  that  the  delay 
was  occasioned  through  bad  faith  or  with 
any  Intent  to  gain  an  advantage  over  or  to 
injure  the  respondent  in  any  way,  and  in  the 
H^ht  of  the  prior  holdings  of  this  court  In 
sncli  cases  we  have  concluded  that  the  mo- 
tion should  be  denied. 

[2]  ^Is  brings  us  to  the  merits.  Appel- 
lant has  assigned  31  alleged  errors,  but  In 
view  of  the  rule  announced  In  Hedderleh  v. 
Hedderich.  18  N.  D.  488.  123  N,  W.  276.  and 
cases  therein  cited,  those  assignments  based 
upon  alleged  insnffidency  of  the  evidence 
cannot  be  considered  on  this  appeal,  as  those 
ti&me  matters  were  urged  and  passed  upon  on 
the  motion  for  a  new  trial  made  after  the 
entry  of  the  Judgment,  and  the  order  draiying 
such  motion  not  having  been  appealed  from 
iA,  as  to  such  objections,  res  adjndlcata.  As- 
KlAnments  numbered  1  to  7,  inclusive,  and 
also  all  others  not  predicated  upon  alleged 
errors  of  law  occnrring  at  tlie  trial,  must  be 
disr^arded. 

Before  noticing  the  alleged  errors  of  law 
complained  of,  a  brief  statement  of  the  facts 
Is  deemed  advisable.  It  Is  alleged  in  the 
complaint  that  on  March  3,  1909,  plaintiffs 
purchased  certain  land  of  defendant,  and 
tbe  latter  took  a  stock  of  goods  In  ezdiange 


ther^or,  and  that  as  part  paymoit  for  tlie 
Bto<^  of  goods  defaidant  sold  and  delivwed 
to  plaintlfflB  a  promissory  note  tar  yi,422.»- 
ecQted  by  one  Ghrtstlanaon  and  secured  by 
a  chattel  mortgage  covering  an  undivided 
one-half  of  tbe  cn^  to  be  raised  during 
1909  on  certain  described  land.  Plaintiffs' 
flist  cause  of  action  Is  medicated  upon  an  al- 
lied false  and  fraudulent  representation  by 
defendant  that  such  chattel  mortgage  con- 
stituted the  first  and  only  lien  upon  audi 
crops,  wbweas  defendant,  in  Uxt,  held  a 
prior  lien  thereon  by  virtue  of  a  lease  or 
cnq^ping  contract  betwem  himself  and 
Chrlstianson,  and  that  msSi  prior  hm  rtti- 
dored  plalntiflEB'  security  und«r  soch  mort- 
gage wholly  worthless.  They  allege  the  In- 
solvency ot  0.,  and  that  the  note  la  and  was 
of  no  value,  but  that  It  would  have  been 
wortb  its  ftdl  face  value  had  it  bem  secured 
as  n(>resaLted  by  defendant  The  answer 
puts  in  issue  such  alleged  rc^tresentations, 
and  It  la  ther^  alleged  that  plaiqtUEs  were 
fully  Informed  of  tbe  existence  of  such  prior 
llm  b^d  by  blm. 

For  a  second  cause  of  action,  plalntUfs  al- 
lege that  as  to  one  quarter  of  the  land  sold 
by  defendant  to  them  there  were  13  acres 
less  than  had  been  represented,  and  that  at 
the  agreed  pric^  paid  for  such  land  of  $30 
per  acre,  plaintiffs  paid  to  defendant  and  he 
received  from  them  the  sum  of  $300  more 
than  he  was  oitltled  to  rec^ve.  This  la 
also  put  in  issue  by  the  answer. 

By  way  ot  counterclaim  defmdant  alleged 
that  the  stock  of  goods  transferred  to  him 
by  plaintiffs  for  such  lands,  note,  and  other 
consideration  were  by  plaintiffs  represented 
and  warranted  to  be  In  a  strictly  first-class 
and  salable  condition,  and  that  such  goods 
were  all  of  like  kind  and  quality  as  certain 
boxes  of  new  goods  then  In  Minneapolis,  and 
which  were  exhibited  to  him  by  plaintiffs: 
that,  fully  relying  on  such  representations 
and  warranty,  he  was  induced  to  enter  into 
Budi  deal.  Thtai  follow  aUegations  of  a 
breach  ot  such  repreeentatlons  and  warran- 
ty, and  of  plaintiffs'  knowledge  thereof  and 
of  resulting  damages.  These  auctions 
were  put  In  Issue  1^  a  xvpiy  to  soeb  counter- 
claim. 

Such  were  the  issues  submitted  to  the  Jury 
at  the  trial,  and  said  Jury  returned  a  verdict 
in  defendant's  favor  for  the  sum  of  $1,000. 
Tbe  court's  Instructions  to  the  Jury  are  not 
before  us,  and  they  are  in  no  way  challenge. 
The  only  assignments  of  error  to  be  noticed 
are  tho^ore  those  relating  to  cwtaln  rulings 
admitting  and  excluding  testimony. 

We  will  proceed  now  to  a  consideration  of 
such  of  these  assignmrats  as  are  discussed  In 
appellants'  brief. 

[I]  By  the  eighth  assignment  appellants 
complain  of  the  ruling  permitting  defendant 
to  testify  to  the  effect  that  he  told  the  plain- 
tiff Heald  at  the  time  the  deal  was  made 
that  the  chattel  mortgage  securing  tbe  note 
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least  two  answers  to  such  conteDtlon  may 
be  made.  In  the  first  place,  the  same  mat- 
ters embraced  in  the  questions  and  answers 
objected  to  were  immediately,  prior  to  ask- 
ing such  questions,  fully  covered  by  defaad- 
ant  without  objection.  Hence,  if  error  at 
all,  such  rulings  were  nonprejudicial. 

[7]  Second,  we  are  clear  that  such  ruUngs 
were  proper,  as  such  testimony  did  not  in 
any  way  tend  to  vary  the  terms  of  a  written 
contract  as  contended  for  by  appellant 
Counsel  for  appellant  criticises  the  holding 
of  this  court  In  McFadden  v.  Thorpe  Eleva- 
tor Co.,  18  N.  D.  93,  118  N.  W.  242,  and  also 
attempts  to  differentiate  the  case  at  bar  from 
that  decision.  We  see  no  reason,  however, 
to  depart  from  the  views  there  expressed, 
nor  do  we  concur  In  the  contention  that  the 
rule  there  adopted  Is  not  applicable  here- 
Indeed,  it  would  be  strange  if  defoidant 
could  be  precluded  from  showing  tbe  actual 
contract  which  these  parties  entered  into 
when  concededly  such  contract  rested  in 
parol.  If,  as  between  tbe  original  parties  to 
this  mortgage,  it  was  understood  and  agreed 
tliat  It  should  be  held  subject  to  the  securi- 
ty clause  In  tbe  cropping  contract  covering 
advancements,  certainly  it  was  competent 
for  defendant  by  express  agreement  with 
Heald  to  assign  tbe  same  on  condition  that 
be  should  hold  it  in  exactly  the  same  way. 
and  sucb  Is  the  purport  of  the  testimony 
complained  of.  We  find  no  error  In  such  rul- 
ing. 

[8]  Tlie  remaining  assignments  which  are 
in  any  manner  discussed  in  the  briefs  all  re- 
late to  ruUngs  on  tbe  admission  or  exclusion 
of  testimony  Introduced  to  establish  defend- 
ant's counterclaim,  sucb  testimony  all  relat- 
ing to  tbe  question  of  the  damages  sought  to 
be  recovered  under  such  counterclaim.  To 
some  extoit  these  assignments  have  a  close 
relation  to  those  InvolTing  the  sufQdency  of 
the  eTidence,  and  th^  are,  as  stated  by 
eonnsel,  treated  in  app^lants'  brief  only  in 
a  general  way.  In  view  of  Ola,  we  feel  ju»- 
tlfled  In  di^wsing  of  them  in  a  like  manner 
in  this  opinion.  While  the  method  pursued 
by  defendant's  counsel  In  proving  sncb  dam- 
ages was  perhaps  not  technically  correct  in 
every  parUcnlar,  we  are  satlsfled  that  the 
testimony  as  a  whole  aflTorded  a  saffident 
legal  basis  tor  the  jury's  assessment  of  dam- 
age^ and  tbat  to  the  extent,  if  any,  that  such 
rulings  constituted  error,  such  error  was 
"oaprejjjjicS»l  to  the  substantial  rights  of 
'wpeu^^     and  we  are  convinced  from  the 
^""1?  >i^ord  that  substantial  Justice  was 
metetf  „  ^   to  these  parUcs  in  the  district 

the  txiB  t^ese  views,  it  follows  that 

^er^/ftff  must  b^  and  accordingly  It  is 


FISE,  J.  Oounsel  for  appellants  bas  01ed 
a  petition  for  a  rehearing  in  tbe  abore  cause. 
It  presents  nothing  new,  and  it  taila  to 
convince  as  tbat  our  former  views  are  in- 
correct. Ordinarily,  nnder  tbeae  circiini- 
stances,  we  dean  it  an  onneeessary  waste  of 
time  in  disposing  of  like  petitions  to  add 
anything  to  the  opinion  as  first  announced. 
However,  owing  to  certain  statements  in  the 
petition,  we  deem  a  brief  reply  to  the  first 
two  contentions  advisable. 

Counsel  first  challenges  the  correctness  of 
the  decision  dismissing  tbe  appeal  from  the 
order  denying  his  motion  for  a  new  trial. 
Among  other  things,  he  says :  "There  was  no 
evidence  In  the  record  before  this  court  that 
the  order  overruling  plaintiffs'  motion  for  a 
new  trial  had  been  filed  in  the  district  court 
60  days  previous  to  the  appeal,  •  •  • 
and  we  rise  to  inquire  how  this  court  could 
conclude  that  the  60  days  in  which  the  right 
of  an  appeal  from  an  order  Ls  granted  bad 
expired  when  the  appeal  was  made  in  this 
case.  The  dismissal  of  the  appeal  (roiu 
the  order  overruling  the  motion  for  a  new 
trial  was  evidently  Inadvertently  made,  and 
it  was  not  based  upon  any  of  the  records  in 
the  case,  and  was  unwarranted."  Such  a 
bald  statement  cannot  be  permitted  to  go 
unchallenged  In  the  light  of  tbe  record  be- 
fore us.  Counsel  is  entirely  mistaken  as 
to  what  the  record  discloses.  The  original 
order  denying  his  motion  Is  before  us.  and 
unmistakably  shows  that  it  was  filed  with 
the  clerk  of  the  district  court  on  April  lltb. 
and,  the  appeal  not  having  been  taken  until 
June  15th,  it  was  clearly  too  late. 

[4]  Counsel's  second  oontoation  In  sul»- 
Btance  and  effect  is  that,  althongb  the  snffi- 
dency  of  the  evidence  to  support  the  Judg- 
ment was  in  no*  manner  challen^d  at  tbe 
trial,  nevertheless,  on  an  appeal  from  the 
Jnds^ent,  he  may  urge  such  insoffldency  as 
an  error  of  law  occurring  at  tbe  trial.  An 
answer  to  sodi  contentiOD  ought  not  to  be 
necessary  as  the  practice  la  so  flnnly  settled 
to  the  contrary.  It  is,  of  course,  true^  as 
held  by  tfals  comt  in  Satterlee  t.  H.  B.  A., 
15  N.  D.  92,  106  N.  W.  561.  that,  where  tbe 
sufficiency  of  the  evidence  Is  challenged  at 
the  trial  by  a  motion  for  a  dlredied  verdict 
such  ruling  ma^  be  reviewed  as  an  errw  of 
law  In  an  appeal  from  tbe  Jndgmmt.  In 
that  case  both  parties  moved  for  a  directed 
verdict  at  tbe  close  of  the  testimony,  and 
prior  to  the  entry  <a.  Judgmut  a  uH^n 
was  made  for  Judgment  not^tlistanding  the 
verdict,  and  these  ruUngs  were  very  properly 
held  reviewable  on  an  anieal  from  tbe  Judg- 
ment, and  tbat  a  motiim  for  a  new  trial  was 
not  a  condition  i^recedent  to  tbe  right  to 
sncb  review.  A  very  dilferait  case  is 
aented,  bowcmr.  In  tbe  cbm  ftt  bar.  Tiut 


sufficiency  of  tbe  evidence  was  In  no  manner 
challenged  at  tbe  trial.  Counsel  concedes  In 
bis  petition  that  the  decision  of  matters 
presented  for  the  first  time  on  a  motion  for  a 
new  trial  made  after  judgment  Is  final  in 
the  absence  of  an  appeal  from  the  order 
denying  snch  motion.  In  other  words,  that 
i\s  to  snch  matters  the  order  denying  the  new 
trial  is  res  adjadicata.  Yet  this  is  all  we 
held  on  such  point  in  the  foregoing  opinion, 
and  It  is  a^  the  holding  In  the  case  of  Hed- 
derlck  t.  Hedderick,  18  N.  D.  488,  123  N.  W. 
276.  Counsel  seems  to  be  laboring  under  the 
idea  that,  because  he  has  assigned  or  attempt- 
ed to  assign  error  predicated  upon  the  alleged 
insufficiency  of  the  evidence  when  the  suffi- 
ciency was  In  no  way  challenged  or  ruled 
upon  at  the  trial,  there  is  a  constitutional 
duty  resting  upon  us  to  decide  tbe  question 
tlius  sought  to  be  raised.  It  is,  of  course, 
entirely  clear  that  such  an  alleged  assign- 
ment is  no  assignment  at  all,  for  It  in  no 
manner  challenges  the  correctness  of  any 
ruling  In  the  court  below.  The  question  of 
the  sufficiency  of  the  evidence  is  therefore 
not  before  us  on  this  appeal  from  the  judg- 
ment, as  manifestly  such  appeal  does  not 
bring  before  us  the  question  of  the  correct- 
ness of  an  order  denying  a  motion  for  a  new 
trial  made  long  after  the  entry  of  such  Judg- 
ment, It  Is,  of  course,  entirely  different, 
as  held  in  Satterlee  v.  M.  B.  A.,  supra,  re- 
garding rulings  made  at  the  trial  and  duly 
challenged.  These  are  brought  before  us  on 
an  appeal  from  the  Jndgmrait,  although  the 
same  alleged  errors  were  subsequently  urged 
and  passed  upon  as  grounds  for  a  new  trial. 

[S]  This,  we  believe,  fully  answers  coun- 
sel's contention,  and  we  would  stop  here 
were  it  not  for  the  persistent  and  unwarrant- 
ed accusations  of  counsel  that  this  court  has 
violated  or  evaded  section  101  of  the  Con- 
stitution by  not  passing  upon  the  sufficiency 
of  the  evidence.  Sereral  pages  of  the  peti- 
tion are  devoted  to  a  discussion  of  this  con- 
stitutional mandate,  and  to.  the  duty  of  this 
court  to  observe  it.  All  through  such  dls- 
eoaaion  counsel  begs  the  question  by  assum- 
ing what,  as  we  have  seen,  Is  not  true,  that 
tbe  qneBtlon  of  the  Boffidency  of  the  evi- 
dence fairly  arises  on  the  record.  It  !b  not 
an  Infteqnent  occurrence  for  other  members 
of  the  bar  to  make  like  criticiuns  In  their 
petitions  for  rehearlngs  without  the  least 
Jostlflcatlttn  ther^or,  clearly  erlndng  a  mis- 
taken Idea  as  to  tbe  proper  and  well-settled 
constractfcm  of  this  pioTlslon  of  onr  Gonstl- 
tntion.  In  view  of  this,  and  for  ttie  infor- 
mation of  snch  membm  of  the  bar,  we  em- 
brace this  occasion  to  express  onr  under- 
standing of  said  section.  In  order  for  a 
question  to  fklrly  arise  on  the  record  (In 
eases  not  triable  de  novo),  It  most,  of  coarse, 
not  only  In  fact  exist  In  ttie  record,  but  it 
most  be  properly  assigned  as  error.  But 
this  Is  not  all,  for  It  la  not  by  any  means  true 
that  every  qoesUon  thus  as^gned  fairly 


arises  on  the  record.  If  Its  decision  Is  not 
necessary  to  a  final  and  complete  determina- 
tion of  the  rights  of  the  litigants,  it  cannot 
be  properly  said  to'  fairly  arise  on  tbe  rec- 
ord, within  the  meaning  of  such  constitution- 
al mandate.  It  is  absurd  to  impute  to  the 
framers  of  the  Constitution  an  intent  to  re- 
quire of  tne  courts  a  decision  of  every  point 
raised,  regardless  of  whether  a  decision  of 
other  and  controlling  points  in  legal  effect 
puts  an  end  to  the  litigation.  It  would  not 
only  force  upon  the  court  needless  labor, 
but  it  would  be  an  unwise  and  dangerous 
practice,  as  it  would  Inevitably  result  .In 
laying  down  hastily  prepared  precedents  on 
points  naturally  not  as  carefully  considered 
as  those  which  are  necessarily  controlling 
and  decisive  of  the  appeal.  In  view  of  this. 
It  is  well  settled  that,  when  necessary  and 
controlling  points  are  decided,  the  other  ques- 
tlons  cease  to  fairly  arise  on  the  record. 

A  like  constitutional  provision  was  con- 
strued many  years  ago  by  the  Supreme 
Court  of  Indiana,  and  such  construction  has 
been  adhered  to  ever  since.  See  Wlllets  v. 
Bldgway,  9  Ind.  367.  We  quote  therefrom 
as  follows:  "It  is  true  that  the  Constitution, 
by  an  unwise  provision,  requires  that  this 
court  shall  give  a  written  opinion  upon  ev- 
ery point  arising  in  the  record  of  every 
case — a  provision  wliich.  If  literally  follow- 
ed, tends  to  fill  our  reports  with  repetitions 
of  decisions  apon  settied,  as  well  as  frivo- 
lous, points,  and  often  to  Introduce  Into  tbem, 
in  the  great  press  of  bosiness,  premature 
and  not  well  considered  opinions,  upon  points 
only  slightly  argued;  yet  it  Is  a  provision 
not  to  be  disregarded,  though  merely  direc- 
tory, like  that  requiring  the  L^lslature  to- 
use  good  English.  But,  though  the  provision 
Is  not  to  be  disregarded,  it  la  to  be  observed 
according  to  some  construction,  and  should 
receive  such  a  one  as  to  obviate  Its  incon- 
venience and  objectionable  character,  as  far 
as  consistently  can  be  done.  It  often  hap- 
pens that  a  point  Is  raised  Involving  an  im- 
portant principle,  but  of  minor  consequence 
in  its  bearing  upon  the  particular  case,  while 
it  presets  the  material  question  in  some 
other  pending  cause.  Now,  to  decide  it  in 
the  case  where  from  Its  subordinate  position 
It  is  but  carelessly  argued  by  one  side  or 
the  oth^,  if  at  all,  and  hence,  perhaps,  but 
hastily  considered  by  the  court.  Is  unjust  to 
counsel  whose  subsequently  pending  cause 
is  thus  prejudged,  without  their  being  beard, 
and  upon  an  argument  on  which  th^  would 
be  unwilling  to  rest  it  It  Is  this  class  of 
decisions  whl6h  forms  the  bane  of  Judicial 
reports,  These,  and  other  considerations, 
have  led  the  court  to  inquire.  When  does  a 
question,  in  tbe  sense  of  the  Constitution, 
arise  in  the  record?  We  do  not  think  it 
does  so  merely  because  It  is  raised  by  coun- 
sel, nor  because  it  is  presented  In  the  assign- 
ment of  errors.  Nor,  necessarUy,  because  It 
Is  raised  In  a  bill  of  exertions.  It  must  be- 
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for  the  court  to  comprehend  it  In  all  its 
bearings.  Hence,  it  has  been  the  frequent 
practice  of  the  court,  In  cases  where  a  sin- 
gle point  would  put  an  end  to  a  case,  to 
decide  that  point  and  no  other.  So,  where 
a  cause  was  necessarily  reversed  for  one  or 
more  errors,  and  remanded  for  a  new  trial, 
which  might  be  upon  new  i^ues,  formed  by 
amended  pleadings,  and  with  more  or  less 
evidence,  points  which  were  made  upon  the 
flrst  trial,  but  might  not  arise  upon  the  rec- 
ord, or  were  not  bo  distinctly  and  satisfac- 
torily presented  by  the  record  as  they  might 
be  after  another  trial,  have  been  considered 
as  not  necessarily  and  properly  arising  in 
the  record,  and  have  been  passed.  See  [Fer- 
guson V.  Harrlsonl  7  Ind.  610;  [Newell  T. 
Gatliag]  Id.  147 ;  [Iseley  v.  LoveJoy]  8  Blacbf. 
IInd.]404;  [Roberts  v.  Ward)  Id.  335;  [ElU- 
ott  V.  Adams]  Id.  104 ;  [State  Bank  v.  Bow- 
ers] Id.  73;  [Conrad  v.  Dowling]  Id.  40; 
[FuUerton  v.  Warrick]  3  Blackf.  [Ind.]  221 
[20  Am.  Dec  99J."  For  later  Indiana  au- 
thorities on  this  point,  see  Trayser  v.  Ind.  As- 
bniy  University,  39  Ind.  556,  and  Lake  Shore 
&  M.  S.  By.  Ga  T.  a  W.  &  M.  By.  Co.,  116 
Ind.  678,  080,  19  N.  E.  440,  446.  From  the 
latter  opinion  we  quote  the  tollowliv:  "The 
gravity  and  Importance  of  the  question  la 
such  that  we  have  concluded  that  It  should 
only  be  decided  in  a  case  where  It  Is  indls- 
pnisably  necessary  to  a  proper  and  adequate 
Judgment  We  do  not,  ae  we  have  indicat- 
ed, believe  this  la  such  a  case,  tor  we  think 
that  our  dedston  upon  a  point  which  preced- 
ed the  one  mentioned  fully  and  properly  dis- 
poses of  this  appeal.  We  believe  our  duty 
is  done  when  we  folly  meet  and  decide  a 
question  which  leads  to  a  reversal  without 
investigating  and  deciding  questions  which 
lie  beyond.  Where  a  material  question  flrat 
in  point  of  itrlorlty  is  decided,  all  the  ques- 
tions that  the  record  legitimately  brings  to 
us  are  disposed  of  within  the  meaning  of 
section  5  of  article  7  of  our  Constitution. 
That  provision  cannot  mean  that  In  cases 
of  reversal  every  point  must  be  decided,  even 
though  some  one  of  them  completely  disposes 
of  the  case ;  nor  does  it  mean  that  the  court 
must  write  upon  all  questions,  but  that  it 
most  write  on  such  only  as  are  decided- 
This  court  has  uniformly  acted  upon  the 
rule  that,  where  there  is  a  Judgment  of  re- 
versal, It  will  not  consider  all  of  the  ques- 
tions urged  or  presented,  except  in  cases 
where  it  is  clear  that  they  will  arise  on  a 
new  tfiff.],  and  even  then  the  questions  are 
'"^'^  (^eeid^  because  it  Is  the  duty  of  the 
6j  decide  them,  but  t>ecau8e  it  Is  best 
<?o  ^  as  a  matter  of  expediency.  We 
°'^^t  ^^^ther  a  single  volume  of  our  re- 
^  fce  found  from  the  time  our  Con- 


controls  the  case,  and  the  decision  of  which 
completely  disposes  of  the  appeal  cannot,  as 
a  general  rule,  be  accurately  said  to  be  pre- 
sented by  the  record  In  cases  of  reversal, 
although  there  may  be,  and  perhaps  are. 
exceptional  cases.  If  It  were  otherwise,  the 
court  might  often  and  often  be  required  to 
go  far  beyond  the  decision  of  a  qaestion 
which  disposes,  adequately  and  properly,  of 
a  pending  appeal,  and  we  think  it  evident 
that  only  such  questions  as  must  be  decided 
in  order  to  Justly  and  completely  dispose 
of  the  case  before  the  court  can  be  said 
to  be  'questions  arising  in  the  record,*  and 
questions  upon  which  the  court  must  write- 
If,  to  sum  up  In  a  short  way,  the  court  de- 
cides all  the  questions  essential  to  a  full  and 
effectual  disposition  of  the  case  at  its  bar 
and  writes  on  those  questions.  It  has  done 
its  full  duty  under  the  Constitution.*'  Set- 
also,  15  Encyc.  PI.  &  Pr.  pp.  306,  307,  and 
cases  cited.  Ever  since  this  court  was  or- 
^nized  It  has  recognized  and  adhered  to  a 
construction  of  Co^t.  fi  101.  in  accordance 
with  the  atmve  holdings. 
The  petition  for  a  rehearing  is  denied. 

BURKE,  J.,  being  disqualified,  did  not  par- 
ticipate. 


OLOW-SCHAAP   LUMBER  CO.   T.  KAS8 
et  al. 

(Supreme  Court  of  South  Dakota.    Dec  14. 
1912.) 

1.  AppbjU.  and  Ebrob  (\  1051*)— Habhuss 

BbBOE— AdMXSSION  of  ErVIDENCB. 

Where,  in  an  actioD  for  the  purchase  price 
of  building  material,  the  defendants  admitted 
that  the  balance  claimed  by  plaintiff  was  cor- 
rect anless  defendants  were  entitled  to  a  certain 
credit,  the  admission  of  evidence  to  prove  tbe 
sale  to  defendants,  the  amount  thereol^  the 
payments  made,  and  tbe  balance  due,  if  error, 
was  harmless. 

[Ed,  Note. — For  other  eases,  see  Aimeal  anl 
Error,  Cent  Dig.  H  4161-4170;  Dec.  i 
1001.*) 

2.  COBPOBATIORS    (|    406*)  —  OfFICEBB  —  AV- 
THOBITT— UNAUTHOBIZED  CONTBACT, 

A  corporation  was  not  bound  by  an  Qntn- 
thorized  and  unratified  agreement  of  its  vice 
president  that  a  debt  owed  by  bim  individually 
to  tbe  buyer  of  building  material  from  tbe  cor- 
poration should  be  credited  on  the  account  for 
the  material,  though  the  material  was  sold  by 
the  vice  president  while  he  was  one  of  tbe  ict- 
ing  managers  of  the  corporation. 

[Ed.  Note.— For  other  cases,  aee  Cezpon- 
tions,  Cent  Dig.  H  1611-1614;  Dec;  Dig.  I 
406.*] 

8.  Pbincipal  and  Aobnt  152*)— AuTHoa- 
ITY  OF  Agent— Unauthobizkd  Oontract. 
An  agent  has  no  authority  to  apply  his 
principal's  property  to  llQuidate  his  own  in- 
debtedness to  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  S3  067-569 ;  Dec.  Dig.  I 
152.*] 
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Action  by  the  Clow-Schoaf  Lumber  Com- 
pany, a  cmpontlon,  against  N.  J.  Eaaa  and 
anotber.  From  a  Judgmoit  tor  plalnttfE  and 
an  order  doiying  a  nev  trial,  .defendants  ap- 
peal. Affirmed. 

C.  A.  Kelley  and  James  Byrnes,  both  of 
Huron,  for  appellants.  Sntberland  &  Payne, 
of  Pierre^  and  El.  D.  Bde,  of  Hnioo,  for  re- 
spcmdent 

WHITINO,  J.  This  action  was  brought  1^ 
plaintiff  corporation  to  r;ecoTer  of  the  de- 
fendants a  balance  wUdi,  It  was  daimed,  re- 
mained due  and  nnpald  iipon  an  accomit  fOr 
boilding  material  sold  d^mdants  by  the 
pl^iatifl.  Trial  was  had  before  the  court 
and  a  Jary,  and  a  verdict  was  directed  In 
ftiTor  of  j»laintiff  for  the  amoimt  claimed. 
Judgment  was  entered  npon  said  Tordlct,  and, 
a  motion  for  a  new  trial  having  been  denied, 
the  defradanta  appealed  from  such  judgment 
and  order  denying  new  trial. 

[1]  Although  the  record  contains  several 
aaaignments  of  error,  there  are  really  but 
two  matters  HHmented  for  oar  consideration. 
Defendants  (Ejected  to  certain  evidence,  re- 
ceived npon  4>eh8lf  of  plaintiff,  and  which 
was  offered  for  the  purpose  of  proving  the 
sale  of  this  material  to  the  two  dctfendanta, 
the  amount  thaeof,  the  payments  that  had 
bwa  made,  and  the  balance  due  thereon.  It 
Is  unnecessary  for  us  to  determine  whether 
or  not  there  was  any  enot  in  the  rulings  of 
the  court  in  relation  to  fbls  evidence  for  the 
reason  that  tlie  error.  If  tliere  was  any,  was 
not  prejudicial  to  the  defttidants.  Tlae  an- 
swer ct  the  dtfendants  admitted  as  to  one 
defendant  tba^  unless  lie  was  entitled  to  the 
credit  hereinafter  referred  to,  he  was  owing 
the  balance  claimed  to  be  due;  the  undis- 
puted letters  of  the  otlier  de^dant  virtually 
admitted  that  she  was  indebted  in  said 
amount;  and  the  first  defendant,  when  a 
witness  upon  the  stand  on  bdiAlf  of  the  de- 
fendants, admitted  unequivocally  that  the  bal- 
ance lAaimed  by  plaintiff  remained  due  and 
nnpald  unless  dtf  endants  were  entitled  to  the 
said  credit  above  referred  to. 

[2]  The  real  question  in  this  case,  and  the 
one  going  to  the  merits  of  the  defense,  re- 
lates to  a  credit  claimed  by  def  aidants.  Th^ 
sought  to  offer  proof  to  sustain  their  claim 
to  this  credit,  and  such  iKoof  was,  In  part, 
rejected  by  the  trial  eonrt  For  the  purposes 
of  this  case  It  will  be  [nesumed  that  d^oid* 
ants  could  have  proven  the  facts  as  daimed. 
If,  under  such  facts,  defwdants  would  bave 
been  entitled  to  the  credit  claimed,  this  cause 
Bhoold  he  raversed  and  a  new  trial  granted ; 
otherwise,  it  sliould  be  aOlnued.  The  evl- 
doice  received,  together  with  that  offered, 
would  bave  ten^  to  prove  the  following 
fiiets:  Plaintiff  corporaticm,  at  the  time  of 
the  sale  of  this  building  material,  was  under 
the  actual  control  and  active  management  of 
two  of  its  officers,  one  of  whom  was  Hr. 
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behalf  of  the  corporation  by  said  Glow  « 
the  defendant  N.  J.  Kass.  At  the  time 
the  making  of  said  contract,  the  said  01 
indivldnally  was  Indebted  to  the  defend 
N.  J.  Kass  upon  an  account  for  labor  i 
formed  by  said  defendant,  and,  in  connect 
with  the  sale  of  the  building  material, 
agreed  with  this  defendant  that  drfeuda 
should  receive  a  credit  upon  said  bill  for  i 
amount  of  said  account  The  corporat 
never  gave  this  credit  With  such  credU 
lowed,  there  would  be  no  balance  due  i 
plaintiff. 

£t]  The  trial  court  ruled  that  tlie  agr 
ment  to  credit  such  account  was  not  bind! 
upon  tile  corporation.  In  this  fho  trial  ooi 
was  dearly  right    One  proposition  whl 
Ues  at  the  basis  of  the  law  of  agmcy 
that  a  person  cannot' folrly  serve  two  mi 
ten  whose  Interests  are  conflicting,  and 
Is  tber^re  an  established  proposition  th 
an  agent— even  though  he  be  a  gen«al  age 
—cannot  be  presumed  to  luve  authority 
do  an  act  or  enter  into  a  contract  bindi 
npon  his  principal  whoi  such  act  or  su< 
contract  is  one  in  whidi  he  has  a  person 
interest  known  to  the  party  with  whom  1 
is  dealing.    8o  it  Is  held  tliat,  unless  f 
agait  has  actual'  authority — or  by  the  ac 
of  his  principal  has  bean  clothed  with  oste 
Bible  authority— to  enter  into  such  a  co 
tract  he  has  no  authority  to  contract  tl 
use  of  the  property  ot  bis  inincipal  to  llqc 
date  his  own  Indebtedness  to  a  third  persoi 
and,  tC  he  does  so,  the  princUwl  may  recovt 
the  property  or  Its  value  in  an  action  again 
SDCh  third  person.   81  Oyc.  1605  ;  2  Enc; 
Ll  ft  P.  1221.   Applying  this  principle,  full 
recognised  in  the  law  of  agency,  to  the  cai 
of  a  corporation  which  can  act  only  throng 
agoits,  It  follows  that,  while  a  managln 
agent  (tf  a  corporation  will  be  iwesumed  t 
have  authority  to  alter  into  any  and  all  oi 
dinary  transactions  upon  behalf  of  said  coi 
poraUon  which  are  within  the  corporat 
powOTS  of  such  corporation,  yet  when  an 
transaction  In  whteh  he  attempts  to  act  as  th 
agent  of  such  corporation  is  one  In  which  h 
is  also  acting  in  bis  own  behalf— which  fact,  a 
in  the  case  at  bar,  is  known  to  the  party  witl 
whom  he  is  dealing— the  presumption  in  favo 
of  the  power  of  such  agoit  or  officer  ceases.  Ii 
such  a  case  the  other  party  is  hound  to  knov 
that  the  agoit  cannot  bind  the  corporatioi 
unless  he  has  qwdal  authority  from  thi 
corporation  so  to  do.   It  therefore  becomei 
Incumbent  npon  a  party,  who  seeks  to  hole 
a  corporatlDn  to  a  contract  or  agreemeni 
made  by  Its  agoit  or  officer  under  such  dr 
cumstances,  to  ascertain,  at  bis  own  peril 
whethOT  or  not  the  officer  or  agent  had  au- 
thority to  enter  into  the  contract  As  is  wei; 
stated  in  10  Oyc.  799,  "for  the  directors  oi 
contracting  officers  of  a  corporation  to  divert 
Its  property  or  pledge  it»  credit  to  the  pay- 
mmt  or  securing  of  their  individual  debts  is 
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a  fraud  and  brea(di  of  trost  toward  tbe  cor- 
poration and  Its  aharebolders,  and  a  fraud 
as  to  Its  creditors." 

Appellants  hare  dted  but  one  case  In  sop- 
port  of  tbelr  contention,  namely,  tlie  case  of 
Siemens,  etc,  Go.  v.  Horstmann  et  aL  (Pa.) 
16  Atl.  490.  An  examination  of  tbls  case 
will  show  that  tbe  propositions  therein  in- 
volved have  not  the  remotest  bearing  upon 
the  question  presented  upon  this  appeal. 
With  the  legal  propositions  announced  In 
said  case  we  fully  agree;  tbe  same  having 
but  recently  been  annoimced  In  tbe  dedslons 
of  this  court 

Defendants  neither  introduced  nor  offered 
any  evldmce  tending  to  prove  that  Clow  had 
actual  or  ostensible  authority  to  credit  said 
account  upon  said  bill  sold,  or  that  his  agree- 
ment BO  to  do  was  ever  ratified  by  the  cor- 
poration. 

Tbe  judgment  and  order  eppealed  from  are 
affirmed. 


CITY  OF  DBADWOOD  v.  HTRSH-t 

(Supreme  Court  of  South  Dakota.    Dec.  14, 
1912.) 

1.  Appeal  aud  Ebbob  (|  097*)— Rithw— Di- 

BIOTBD  VEBDIOTB. 

Where  both  parties  requested  a  directed 

verdict,  tbe  decision  of  tbe  trial  Judge  Is  con- 
cluiive  on  appeal,  unless  against  the  clear  pre- 
ponderance of  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  ff  4028,  4024;   Dec.  Dig.  i 

2.  NmsAnci  (I  68*)— AnvxBSK  Pobbbssioh. 

Under  Civ.  Cod&  ||  2383,  2394.  declaring 
that  an  obstruction  of  a  public  street  is  a  public 
nuisance,  and  sectloD  2399,  declaring  that  no 
lapse  of  time  can  legalize  a  public  nuisance,  20 
yeais'  maintenance  of  an  obstruction  in  a  pub- 
lic street  will  not  ripen  into  a  right ;  the  same 
being  tbe  rule  at  common  law,  which  holds 
that  tbe  right  to  permit  a  public  nuisance  can- 
not be  acquired  by  prescription. 

[Ed.  Note. — For  other  cases,  see  Nuisanoe, 
Cent  Dig.  |  ISO ;  Dec  Dig.  |  66.*] 

&,  EsTOPFBL  (i  64*)— Equitable  Bstoppel— 

What  CoNsrmrris. 

Where  abutting  property  owners  maintain- 
ed an  obstruction  m  a  street  for  more  than  20 
yeats,  and  it  appeared  from  their  muniments  of 
title  that  they  could  determine  the  limits  of 
their  land,  the  failure  of  the  city  to  object  to 
that  occupancy  will  not  raise  an  estoppd ;  the 
defendants  having  notice  of  tbe  illegality  of 
their  occupancy  of  the  street  and  that  It  was 
merely  permisclvs. 

[Bd.  Note.— For  other  casw,  see  Bstoppd. 
Cent  pig.  II  128-136 ;  DecTDlg.  |  64.*] 

Appeal  from  Circuit  Court,  Lawrotoe 
County;  William  G.  Bice,  Judge. 

Action  by  tbe  City  of  Deadwood  against 
Christopher  S.  Bnrsh.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Hayes  &  Heffron,  of  Deadwood,  for  appel- 
lant  Norman  T.  Mason,  (MC  Deadwood,  for 

respondent 

WHITINQ.  J.  In  tbe  dty  of  Deadwood, 
S.  D.,  th»e  Is  a  street  known  as  Main  street 


running  north  and  south,  and  running  from 
It  toward  the  west  is  a  narrow  street  known 
as  Gold  street  On  tbe  south  side  of  Gold 
street  and  west  side  of  Main  street  there 
is  standing  a  brick  bnlldtuf  belonsing  to  the 
defendant,  the  north  and  east  walls  of 
wlrich  conform  to  the  lines  of  the  said 
streets.  On  the  north  aide  of  tlils  building, 
and  adjoining  a  part  of  the  north  wall  of 
same,  there  Is  a  3-foot  areaway  extoidtng 
from  the  sidewalk,  which  runs  along  the 
north  side  of  said  bnlldlt^  down  to  and  con- 
necting with  the  basement  of  such  baUding. 
Above  this  areaway  there  is  a  stairway  con- 
necting said  sidewalk  with  the  second  story 
of  this  building.  It  will  thus  be  seen  that 
the  areaway  and  stairway  are  both  sltnated 
in  and  upon  what  would  be  a  part  of  said 
Gold  street,  providing  the  south  boundary 
line  of  Gold  street  is  straight  Plaintiff 
brought  this  action,  claiming  that  such  area- 
way  and  stairway  occupied  a  portion  of  sudi 
street,  and  were,  for  such  reason,  a  public 
nuisance;  and.  In  Its  prayer  for  relief.  It 
asked  for  the  abatement  of  each  nuisance. 
The  defendant  denied  that  Gold  street  ever 
Included  the  space  occupied  by  such  areaway 
and  stairway.  The  cause  was  tried  to  the 
court  and  Jury.  At  the  close  of  all  of  tbe 
testimony,  both  parties  moved  for  a  direc- 
tion of  verdict,  and  the  trial  court  directed 
a  verdict  In  favor  of  the  plaintiff.  It  Is 
from  the  Judgment  entered  upon  such  di- 
rected verdict  that  this  appeal  Is  taken. 

[1]  The  only  question  presented  for  our 
determination  Is  whether  the  declsicm  of  the 
trial  Judge  in  directing  a  verdict  was  against 
the  clear  preponderance  of  the  evidence.  If 
not,  it  must  stand.  Durand  v.  Preston.  26 
S.  D.  222,  128  N.  W.  129.  No  useful  purpiise 
could  be  subserved  by  the  reproduction  of 
tbe  evidence  in  this  opinion.  We  think  8U<± 
evidence  fairly  proves  tbe  following;  As 
early  as  the  year  1877  there  was  a  public 
street  conforming  In  location  to  what  Is  now 
Gold  street  In  1879  a  wooden  building 
stood  where  defendant's  building  now  stands, 
and  the  street  along  the  north  side  thereof 
was  in  UB&  Defendant's  title  to  the  land 
upon  which  his  building  stands  Is  derived 
through  a  chain  of  deeds,  not  one  of  which 
describes  tbe  land  occupied  by  the  areaway 
and  stairway.  The  first  transfer  of  which 
evidence  was  received  was  one  dated  Febrn- 
ary  24,  1879,  whldi  conveyed  a  tract  25  feet 
by  100  feet  in  size..  The  building  then  apon 
the  premises  burned  down  in  1879;  and  tbe 
present  building  was  erected  in  1880,  and,  in 
Its  construction,  recognized  tbe  existence  of 
Gold  street  adjoining  such  buUdlng.  The 
areaway  was  constructed  at  the  time  the 
present  building  was  erected.  The  stairway 
was  placed  over  Bucb  areaway  In  1886^  Un- 
til about  two  years  prior  to  the  bringing  of 
this  action,  Gold  street  extended  only  to  an 
alley  or  narrow  street  which  runs  north  and 
south  at  the  west  end  of  defoidant's  lot 
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At  that  time  the  dty  acqulnd  a  light  of  way 
for  and  erected  a  stairway  coimectliig  the 
west  end  of  Ckdd  street  wltli  a  street  west 

thereof. 

We  think  the  trial  conrt  warranted  In 
finding  that,  prior  to  the  erection  of  the 
present  bailding,  there  was  an  established 
street  having  as  Its  south  boundary  line  the 
north  line  of  the  lot  npon  which  this  build- 
ing stands,  which  lot  comprlaes  no  part  of 
the  space  occupied  by  the  areaway  and  stair- 
way, and  that  defendant  never  received 
fhrongh  his  chain  of  title  any  title  whatso- 
ever to  this  space  so  occupied  by  the  area- 
way  and  stairway.  But  appellant  insists 
that,  even  if  the  street  as  established  includ- 
ed such  space  now  claimed  by  the  street: 
First,  the  defendant  has  acquired  the  right 
to  use  said  space  through  20  years*  occu- 
pancy; second,  the  city  is  estopped  from 
now  claiming  same. 

[2]  The  obstruction  of  a  public  street  Is, 
under  the  provisions  of  sections  2393-2394  Of 
the  GlvU  Code,  a  public  nuisance.  Section 
2390  of  such  Code  provides:  "No  lapse  of 
time  can  legalize  a  public  nuisance  amounting 
to  an  actual  obetructlon  of  public  right."  The 
area  way  and  stairway  constituted  such  an 
obetructlon.  Regardless  of  statutory  proTl- 
alons,  the  rule  is  w^  established  that  a 
right  to  com9ilt  a  public  nuisance  cannot  be 
acquired  by  prescription.  29  Cyc.  1207.  See, 
also,  notes  following  case  of  Ireland  v.  Bow- 
man In  17  Ann.  Cas.  at  page -789,  where  this 
rule  and  the  rieaaons  upon  which  it  is  found- 
ed are  very  fully  discussed  and  a  vast  num- 
ber of  cases  dted.  See,  especially,  cases  re- 
ferred to  under  heading,  "Highways, 
Streets,  etc.,"  on  page  791. 

CS]  It  certainly  needs  no  argument  to 
show  that  the  equitable  doctrine  of  estoppel 
bas  no  application  to  the  facts  of  this  case. 
As  appears  from  the  muniments  of  title 
under  which  defendant  and  his  grantors  held 
title  to  the  lot  npon  which  the  building  rest- 
ed, they  all  had  notice  that  their  occupancy 
of  the  space  taken  by  the  areaway  and  stair- 
way was  not  by  virtue  of  any  right  or  title, 
but  was  merely  permlasiTe.  Tbey  were  not 
misled.  They  were  not  Ignorant  of  the  true 
facts. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 


AMERICAN  rOOD  PRODUCTS  CO.  T. 
AMERICAN  MnUNO  CO.  et  aL 

(Supreme  Oonrt  of  WlscoQBin.    Dec.  10, 
1912.) 

1.  DisoovsBT  (S  60*)— EuuiRAnoir  or  Ao- 
Teasc  Pabtt—G BOUNDS— BioiiT  OF  Action. 
Under  St  1896,  |  4096,  wblcb  provldea  for 
the  txunination  of  a  forei^  corporation  which 
la  an  adverse  party  before  issue  joined,  by  tak- 
ing tbe  deposition  of  its  principal  officer  apon 
notice  accompaDied  by  an  affidavit  stating  the 
general  nature  and  object  of  the  action,  etc., 


an  affidavit  upon  wtuch  a  discovery  was  sought, 
which  diacloBed  that  the  cause  of  action  was 
based  on  a  contract  of  subscription  to  the  cap- 
ital stock  of  the  party  seeking  the  discovery, 
shows  a  tender  of  performance  and  failure  to 
perform,  and  that  the  minatee,  proceedings,  and 
other  documents  relating  to  the  contract  were 
within  the  custody  of  the  president  of  tbe  op- 
posite party,  and  that  such  Information  Is  nec* 
essary  to  enable  it  to  plead,  is  sufficient  to 
justify  the  granting  of  an  examination. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  |S  68-70;  Dec.  Dig.  S  5&<*] 

2.  COBFOBATIONB  (|  661*)— FOBBiail  GoBPOBA- 

TI0N8— Right  to  do  Bnsiirasft— Bnoaoxd  iit 

LmOATlON. 

Sanborn's  St  Supp.  1906.  1 1770b,  anbd.  2, 
prohibits  foreign  corporations  from  transacting 
business  or  acquiring,  holding,  or  disposing  of 
property  In  the  state  before  compliance  with 
the  statute  requiring  the  filing  of  a  copy  of  the 
charter  or  artidec  <^  incorporation  with  the 
Secretary  of  State.  Snbdmsion  10  provides 
that  contracts  made  by  a  foreign  corporation, 
affecting  its  personal  liability  or  relating  to 
proper^  within  the  state,  before  it  shall  have 
complied  with  the  requirements,  shall  be  wholly 
void  on  behalf  of  it  or  its  assigns,  but  enforce- 
aUe  against  it  or  them.  Held  that,  although  a 
foreign  corporation  has  not  filed  a  copy  of  its 
charter  or  articles  of  incorporation,  it  may  still 
have  an  action  to  enforce  a  contract  for  a  sub- 
scription to  its  stock,  where  it  does  not  appear 
that  the  contract  was  made  or  to  be  performed 
in  the  state,  or  that  it  relates  to  property  with- 
in Qxe  state,  as,  in  the  absence  of  legislative 
prohibition,  a  foreign  corporation  may  oy  com- 
ity maintain  actions  without  compliance  with 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  88  2639,  2M3,  2S44,  2546, 
2563-2667;  Dec.  Dig.  |  661»] 

a.  DiscovzBT  (8  65»)— SumciENOT  OF  Am- 

DAVIT— JUHISOlCnoB  OP  ACTION. 

An  affidavit  filed  tn  support  of  a  motion 
for  a  discovery,  showing  that  the  cause  of  ac- 
tion in  which  the  discovery  was  sought  was 
based  on  a  contract  of  subscription  to  the 
moving  party's  capital  stock  and  toe  agreement 
to  transfer  certaha  real  property  thereior,  does 
not  disclose  a  lack  of  jurisdiction  in  the  court 
to  specifically  perform  a  contract  for  the  trans- 
fer of  real  property  outside  of  the  state,  though 
Bunh  realty  is  not  located  in  the  state,  where 
it  states  that  the  action  is  brought  to  enforce 
the  promise  and  undertakings,  or,  if  specific 
performance  be  impossible,  to  recover  damages, 
as  it  is  obvious  that  the  remedy  has  not  been 
elected. 

lEd.  Note.— For  otiier  cases,  see  Discovery, 
Cent  Dig.  81  6&-70;  Dec  Dig.  |  55.*] 

4.  DiBOOVEBT  (8  64*)— Sbbticb  of  NoncB- 

Ibbboulabitt— Effect. 

A  mere  irregularity  in  the  service  of  no- 
tice of  an  examination  before  issues  joined, 
whereby  a  person  intended  to  be  served  as 
president  of  a  corporation  was  served  as  an  In- 
dividual, would  not  prejudice  and  should  be  dis> 
regarded. 

[Ed.  Note.^For  other  cases,  see  Discovery. 
Cent  Dig.  8  67;   Dea  Dig.  8  64.*]  " 

5.  Cobforations  (8  668*)— SBBVRn  on  OoB- 

POBATION  —  STATUTOBT  PBOVISZONS  — SbBV- 

ING  Cobpobatk  Officeb. 

Under  St  1898,  8  2637,  subd.  13,  which 
provides  that  service  may  be  had  upon  a  for- 
eign corporation  holding  property  within  the 
state  by  service  upon  an  officer  who  is  within 
the  state,  service  on  tiie  president  of  a  cor- 
poration which  had  property  In  the  state  was 
binding,  though  he  was  not  at  the  time  of  serv- 
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Ice  in  nie  state  on  bnimees  for  such  corpora- 
tion. 

[Ed.  Mote.— For  other  casea,  see  Corpora* 
tioDs,  Cent  Die.  II  aaoe-Wf;  Dec.  Dig.  I 
66&*] 

6.  DiBCovsKT  (I  SB*)— AnriDATiv— SumonH- 
OT— Knowiados  of  Gaubb  or  Action. 

While  onder  St  18^  S  4096,  which  gives 
a  right  to  have  a  diacovery  hefore  issue  Joioed 
upon  an  afSdavit  statins  the  general  nature  and 
object  of  the  action,  and  that  dlscoverj  is 
Bought  to  enable  the  par^  applying  tor  it  to 
plead,  -where  the  affidavit  affirmatively  shows 
that  no  cause  of  action  exists,  the  exainination 
will  be  denied,  such  affidavit  to  be  sufficieot  need 
neither  state  facts  sufficient  to  constitute  a 
cause  of  action  nor  disclose  that  the  respond- 
ent knows  that  a  cause  of  action  exists. 

[Bd.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  U  68-70;  Dec.  Dig.  |  56.*] 

7.  Discovert  (i  82*)— Right  to  Have  Hat- 

TKBS  WiTHIR  THK  KnOWLBDOl  OF  THK  MOT- 

IHO  PaBTT. 

Where  matters  upon  which  a  discovery  is 
sought  are  obviously  within  the  knowledge  of 
the  applicant  it  will  be  denied;  but  ordinarily, 
where  it  appears  from  a  proper  affidavit  that 
a  cause  of  action  exists  in  favor  of  the  appli- 
cant and  the  facta  sought  to  be  discovered 
are  not  obvionaly  within  the  knowledge  of  such 
party,  the  right  of  examination  ihonld  not  be 
denied. 

[Bd.  Note^For  other  cues,  ue  Diicorery, 
Cent  Dig.  I  46;  Dec.  Dif.  |  S2.*] 

8.  Appeal  ahd  Bbbob  <|  961*)— Disco  vest— 

(I  33*>— DiSCKETION   of  GOUBT. 

The  granting  of  a  discovery  under  St  1898, 
I  4006,  is  generally  in  the  diacretion  of  the 
trial  court  and  its  order  can  only  be  disturbed 
for  clear  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  »  3839,  3840;  Dec  Dig.  I 
961;*  Discovery,  Gent  Dig.  |  47;  Dec.  Dig. 
8  33.*] 

Appeal  from  Circuit  Court  Milwaukee 
County;  J.  C.  Ludwig,  Judge. 

Action  by  the  American  Food  Products 
Company  against  the  American  Milling  Com- 
pany and  others.  From  an  order  for  an  ex- 
amination of  an  officer  before  issue  joined, 
d^Nidants  appeaL  Affirmed. 

This  Is  an  anieal  from  an  order  for  the 
examination  under  section  4096,  Stats.,  be- 
fore issue  ioined.  at  one  A.  G.  Winter,  as 
an  officer  of  the  defendant  American  Milling 
Company,  a  consolidated  corporation.  The 
affidavit  for  examination  waa  made  by  one 
W.  A.  Hayes,  in  which  be  alleges  that  be  is 
one  of  tbe  attorneys  for  tbe  plaintiff  cor- 
poration and  makes  tbe  affidavit  on  its  be- 
half; that  tbe  general  nature  and  object  of 
tills  action  is  to  enforce  a  certain  agreement 
made  by  Uie  defendants  Marsdui  Company 
and  American  Milling  Company  with  said 
plaintiff  for  a  subscription  to  ^,251,000 
worth  of  t^e  total  capitalization  of  $2,500,- 
000  of  tbe  plaintiff  corporation,  and  conTey- 
ance  to  said  plaintiff  of  certain  properties  of 
^'(f  defendant  corporations ;  that  discovery 
^  ^^ffh^  to  enable  tbe  plaintiff  to  frame  Iti 
^ap/^/'^  yjerein;  that,  as  affiant  is  inform- 
believes,  the  plaintiff  corpora- 
i)v  ^^^ly  organized  and  exists  under  the 
territory  of  New  Mexico  and 


was  organized  tote  tbe  pnzpoa^  unonc  otber 
things,  of  the  gmeral  mannlkctnre  and  sale 
of  food  products,  dairy  feed,  etc,  the  pur- 
chasing and  ownljig  of  real  estate  and  otber 
propOTty,  and  t^e  purdiaalng  and  holding  of 
stock  in  other  corporatlona  engaged  In  sim- 
ilar entoprlaee;  that  tbe  deffwidant.  Mars- 
den  Company  la  a  corporation  duly  organ- 
ized and  existing  under  tbe  laws  of  the  state 
of  New  JeTBoy,  so  tbls  affiant  Is  informed 
and  verily  believes,  witb  its  principal  of- 
fice in  tbe  dty  of  Phlladelpbla,  Pa.,  and  waa 
untU  a  abort  time  ago,  as  deponut  Is  in* 
formed  and  believes,  a  so-called  holding  cor- 
poration having  and  holding  a  large  luropor- 
tlon,  if  not  all.  of  the  stock  of  tbe  defoid- 
ant  corporation  American  lOUing  Company; 
that  the  defendant  corporation  American 
Milling  Company  la  a  corporation  duly  or- 
ganiied  and  existing  under  the  laws  of  the 
state  of  New  Jersey,  engaged  In  a  geiierat 
manufacture  of  dairy  feeds  and  owning  and 
holding  large  and  valuable  plants  to  manu- 
facture tbe  same  at  Peoria,  III.,  Ltndon,  Ind., 
Owensboro,  Ky.,  and  Superior,  Wis. ;  that  at 
all  times  hereinafter  mentioned  tbe  defend- 
ant A.  G.  Winter  was  one  of  the  principal 
officers  of  tbe  said  defendant  corporations 
Marsden  Company  and  American  Mmi»g 
Company,  and,  as  this  affiant  is  Informed 
and  believes,  ia  now  the  president  of  said 
consolidated  American  Milling  Company,  de- 
fendant herein. 

Deponent  further  alleges  ui>on  informa- 
tion and  belief  that  some  time  in  December. 
1008,  or  January  or  February,  1009.  certain 
proceedings  were  had  by  the  def^dant  cor- 
poratiotts  Marsden  Company  and  American 
Mining  Company,  whereby  it  was  attempted 
to  consolidate  such  corporations  and  merge 
the  same  into  the  defendant  American  Mill- 
ing Company,  and  said  American  Milling 
Company  assumed  all  debts  and  liabilities 
of  said  defendants  Marsden  Comimny  and 
American  Milling  Company;  that  some  time 
prior  to  December  14, 1905,  negotlatloiis  were 
had  between  plaintiff  and  tbe  defOidant  eta- 
porations  for  the  Bub8crU>tion  to  a  certain 
amount  of  the  capital  stock  of  tbe  plalntlfl 
corporation  by  said  defendant  corporations, 
and  pursuant  to  said  negotiations  on  De- 
cember 14,  1005,  as  deponent  is  informed 
and  believes,  a  resolution  was  duly  and  r%- 
ularly  adopted  by  tbe  defendant  corporation 
Marsden  Company,  whereby  it  was  agreed 
ttuit  tbe  said  Marsden  Company  should  take 
stock  in  the  plaintiff  corporation  to  the 
amount  of  $1,251,000  of  its  total  capitaliza- 
tion of  $2,500,000,  and  In  consideration  for 
tbe  issue  of  such  8to<^  by  plaintiff  to  said 
Marsden  Company  there  should  be  turned 
over  and  conveyed  to  plaintiff  at  tbe  ap- 
praised value  the  plants  then  owned  and  oc- 
cupied by  tbe  defendant  American  MIlllDg 
Company,  at  Petffia,  IlL,  X^don.  Ind.,  and 
Owensboro,  Ey.,  together  with  the  merchao- 
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dlse  thai  on  hand,  accottnts  outstanding, 
real  estates,  etc. ;  that  It  was  farther  agreed 
that  certain  properties  ahonld  be  acquired 
by  said  defendants,  or  either  of  them,  other 
than  that  held  by  them,  and  which  said  new 
properties  when  so  purchased  and  acquired 
shoald  also  be  conreyed  to  plaintiff  In  par- 
tial payment  for  the  aforesaid  subscription ; 
and  that  the  balance  between  such  appraised 
▼alue  of  all  such  property  and  said  fl,251,- 
000  should  be  paid  in  cash. 

Deponent  further  alleges  upon  information 
and  belief  that  said  agrement  for  the  sub- 
acrlptton  by  said  defendant  Harsden  Com- 
pany was  duly  accepted  by  the  plaintlft  cor- 
poration, and  thereafter  stock  for  such 
amount,  to  wit,  f  1,:^1,000,  was  duly  tendered 
to  said  Marsden  Company,  and  proper  of- 
fers and  demand  made  for  the  compliance 
by  said  d^endant  Marsden  Company  of  Its 
part  of  said  subscription  agreement,  but  that 
said  defendant  corporations  and  €Acb  of 
them  hare  evaded  and  refused  to  comply 
with  all  such  demands  and  requests;  that 
all  of  the  books  and  records  of  said  defend- 
ant corporations  are  In  their  possession  and 
under  their  control  and  not  in  the  possession 
and  control  of  plalntUT ;  and  that  such 
books  and  records  disclose,  as  deponent  \er- 
lly  believes,  the  transaction  of  said  corpora- 
tions with  reference  to  said  proposed  sub- 
scription, and  the  action,  if  any,  taken  by  the 
said  corporations  sulwequent  to  December 
14.  1905,  with  reference  to  said  subscription 
and  agreement.  Deponent  further  alleges 
upon  Information  and  belief  that  subsequent 
to  December,  1005,  certain  other  properties 
bare  been  acquired  by  said  def^idants,  and 
that  the  same  should  be  conveyed  and  as- 
signed to  the  plaintiff,  pursuant  to  the  agree- 
ment aforesaid. 

Deponent  further  all^^  that  this  plain- 
tiff has  no  adequate  "remedy  at  law,  and  that 
the  points  upon  which  discovery  Is  sought 
are  as  follows:  First  The  minutes  of  the 
meetings  of  the  defendant  corporations  from 
on  or  abont  December  14,  1905,  and  there- 
after, which  refer  in  any  wise  to  any  pro- 
ceedings by  either  of  said  corporations  with 
reference  to  the  subscription  to  the  capital 
stock  of  the  plaintiff  by  the  said  defendants, 
or  either  of  them,  or  any  proceedings  with 
reference  to  the  same,  and  Information  as 
to  who  was  present  at  any  of  sudi  meetings 
and  what  proceedings  were  had  and  what 
record  made  th^eof,  and,  If  no  record  was 
made  of  such  proceedings,  what  discussions 
were  had,  motions  made  or  presented  with 
reference  to  said  subject-matter  at  any  of 
sncb  meetings,  and  also  of  all  proceedings  as 
to  the  alleged  merger  of  the  defendant  corpo- 
rations, the  consideration  thereof,  and  as  to 
the  assumption  by  said  alleged  marger  cor- 
poration of  all  debts  and  liabilities  of  said 
defendant  corporation.  Second.  The  descrip- 
tion and  value,  so  far  as  ascertainable,  of 
tiie  property  held  by  the  defendant  corpora- 
tions, or  ^ther  of  them,  In  December,  1905, 


at  the  time  of  the  aforesaid  stock  subscrip- 
tion, whether  held  directly  by  either  of  them 
or  in  trust  for  th^  or  by  any  corporation 
of  which  the  defendant  corporations,  or  ei- 
ther of  them,  held  the  stock.  Third.  What 
has  been  done  with  such  property  since  then, 
what  conveyances,  if  any,  of  the  same,  and 
to  whom  and  for  what  consideration  and 
under  what  arran^ment  Fourth.  What 
property  In  connection  with  the  business  of 
the  defendant  corporations  has  been  pur- 
chased by  them,  or  either  of  them,  directly 
or  indirectly  since  December,  1905.  Fifth. 
What  agreement  or  options.  If  any,  for  the 
purchase  of  additional  property,  have  been 
obtained  or  entered  Into  by  the  defendant 
corporations,  or  either  of  Uiem,  directly  or 
indirectly,  for  the  purchase  of  additional 
property  since  December,  1905.  Sixth.  Any 
and  all  correqKmdence,  reoorda*  documents, 
papers,  contracts,  or  agreonenlv  of  the  de- 
fendant corporations,  or  either  of  them,  or 
of  any  one  for  them  or  on  their  behalf;  ei- 
ther directly  or  indlrectlyt  that  In  any  man- 
n&r  refer  to  the  aforeeald  subscription  agree- 
ment and  negotiations  leading  up  to  the 
sam^  or  that  in  any  wise  refer  to  said  mat- 
ter since  December,  1005.  Seventh.  Any  and 
all  oorreqrandence,  recsords,  docnments,  pa- 
ven,  contracts,  or  agreements  of  the  defoid- 
ant  coiiioratlons,  or  elthor  of  them,  or  of  any 
one  for  them  or  In  th^  be^lf,  either  di- 
rectly or  Indirectly^  that  in  any  wise  rvter 
to  the  purchase  by  tba  defendants,  or  either 
of  tbem,  directly  or  Indirectly,  of  any  and  all 
properties  or  vigittOBB  fi>r  porchaae  of  proi^ 
erty  or  agreemmti  to  pardiaBe  since  Deoem- 
ber,  1006.  Blgbth.  Any  and  all  fects  or  dr- 
cumstances  that  may  necessarily  or  properly 
be  connected  wtttt  any  of  the  above  and 
foregoing  ptdnts. 

The  above  affidavit  and  notice  of  examina- 
tion, together  with  the  summons  and  sub- 
poena, were  ewred  upon  the  defendant  A.  G. 
Winter.  The  notice  was  as  fellows:  "Notice 
of  Examination  Undor  4006.  CTitle  omitted.) 
You  will  please  take  notice  that  A  G.  Win- 
ter, one  of  the  above-named  defendants  In 
the  above-entitled  action,  will  be  examined 
otherwise  than  as  a  witness  on  a  trial,  and 
his  deposition  taken  at  the  instance  of  the 
adverse  party,  to  wit,  the  plaintiff  herein,  by 
and  before  Adolph  Kanneberg,  a  court  com- 
missioner In  and  for  Milwaukee  county.  In 
said  state,  at  his  office,  415  Gamp  Bldg.,  82 
Wisconsin  street,  Id  the  dty  of  Milwaukee, 
in  said  county,  on  the  3d  day  of  June,  A.  D. 
1010,  at  9  o'clock  in  the  forenoon  of  that  day. 
Dated  Milwaukee,  Wis.,  May  26,  A  D.  1910. 
W.  A  Hayes,  Attorney  for  i^alntlff." 

The  subpoena  was  addressed  as  follows: 
"To  the  defendants  above  named.  Subpoena 
Under  4006.  The  State  of  Wisconsin,  Cir- 
cuit Court,  Milwaukee  County— ss.:  The  state 
of  Wisconsin,  to  A.  G.  Winter,  Individually 
and  also  as  officer  of  the  corporations  named 
as  defendants  herein.** 
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Tbe  return  of  the  olBcer  shows  service  of 
the  summons  on  the  27th  day  of  May,  1910, 
In  the  dty  of  Milwaukee,  upon  each  of  the 
defendants,  namely,  Bforsden  Company,  a 
corporation,  American  Milling  Company,  a 
corporation,  American  Milling  Company,  a 
consolidated  corporation,  and  A,  Q.  Winter; 
and  at  the  same  time  and  place  that  he  serv- 
ed the  summons,  the  officer  further  returned 
that  he  served  npon  each  of  the  def^dants 
tbe  notice  of  examination  of  Winter  before 
Adolph  Kanneberg,  a  court  commissioner  In 
and  for  Milwaukee  county,  at  his  office  on 
the  3d  day  of  June,  1910,  at  9  o'clo<ft  in  the 
forenoon;  also,  that  be  served  tbe  subpoena 
and  tendered  the  legal  fees  for  tbe  attoid- 
ance  of  said  Winter  at  the  time  and  place 
named  in  the  subpoena;  also,  at  the  same 
time  and  [dace  and  in  the  same  manner  he 
served  tbe  affidavit  for  examination.  After- 
wards a  motion  was  made  by  tbe  American 
Milling  Company  on  order  to  show  cause, 
based  upon  petition  of  the  American  Milling 
Company,  defendant,  tbe  affidavit  of  defend- 
ant Winter,  and  certlAcate  of  tbe  Secretary 
of  the  State  of  Wisconsin,  praying  that  the 
court  adjudge  that  the  plaintiff  is  not  en- 
titled to  an  examination  of  said  Winter,  and 
that  the  affidavit,  notice,  and  proceeding  on 
the  proposed  examination  and  discovery  be 
vacated  and  denied  and  the  snbpcuu  sup- 
pressed and  the  action  be  dismissed.  The 
lurayer  of  the  petitioner  was  denied.  The  de- 
fendant  American  Milling  Company  further 
moved  on  the  papers  and  records  In  the  case 
to  limit  the  subject  of  examlnatlcni  ot  the 
■aid  Winter  In  case  the  iwayer  of  the  peti- 
tioner be  denied. 

Tbe  order  of  the  court,  omitting  tbe  formal 
parts.  Is  as  follows:  "It  is  ordered :  (1)  That 
the  said  petition  of  the  defwdant  be  and  tbe 
aame  her^y  Is  In  all  things  denied,  and  the 
plaintiff  iB  hereby  granted  leave  to  pnnme 
said  examination  either  in  .bduU  of  an  ac- 
tion at  law  or  a  suit  in  equity  as  it  may 
elect,  bat  said  examination  shall  be  limited 
to  matters  material  to  tbe  framing  of  plain- 
tlfTs  comiAaint,  and  the  court  reserves  the 
right  to  restrict  said  examination  what  not 
BO  limited,  nie  said  examination  shall  com- 
mence at  11  o'clock  on  the  29tfa  day  of 
April,  1912,  before  the  officer  and  at  tbe  place 
named  in  the  original  notice  and  subpoena 
issued  herein.  (2)  That  tbe  ^intiff  recover 
$10,  costs  of  this  motion,  the  same  to  be  paid 
within  20  days  after  service  of  a  coi^  of  this 
order  upon  defendants'  attorneys.  Dated 
this  29tb  day  of  March,  1912." 

Miller,  Mack  &  Fairchild  and  J.  G.  Hard- 
grove,  all  of  Milwaukee,  for  appellants.  W, 
A.  Etoyes  and  Arthur  H.  Bartelt,  both  of 
Milwaukee,  for  respondent 

EERWIN,  J.  (after  stating  the  facts  as 
above).  This  case  was  here  before  on  ap- 
peal by  Winter  from  a  former  order  dis- 
missing a  petition  filed  by  him  prayii^  that 


tbe  examination  be  suppressed  and  dismiss- 
ed. The  order  from  which  Winter  ai^peai- 
ed  dismissed  the  action  as  to  him,  and  It 
was  held  that  he  was  not  aggrieved  by  the 
balance  of  the  order,  American  if.  P.  Ca  v. 
Winter,  147  Wis.  464,  133  N.  W.  55^. 

Tbe  appellant  now  makes  several  conten- 
tions for  reversal  which  we  shall  consider 
in  tbe  order  made. 

[1]  It  is  first  insisted  that  the  affidavit 
for  examination  is  not  suffici^t  under  sec- 
tion 4096,  Stats.,  Uuit  the  examlnattMi 
should  be  denied  and  the  action  dismissed: 
and  further  that  the  examination  should 
have  been  denied  for  the  reason  that  It  ap- 
pears that  the  plaintiff  has  all  the  informa- 
tion required  in  order  to  plead.  Tbe  stat- 
ute provides  that,  If  the  examination  s&ali 
be  tak^  before  issue  Joined,  the  notice  oi 
taking  the  same  shall  be  accompanied  by  an 
affidavit  stating  tbe  general  nature  and  ob- 
ject of  the  action,  that  discovery  la  soagbt 
to  enable  the  party  to  plead  and  tbe  points 
on  which  discovery  Ut  desired,  and  such  ex- 
amination shall  be  limited  to  tbe  discovery 
of  facts  relevant  to  such  points,  unless  tbe 
court  or  presiding  Judge  shall,  before  the  ex- 
amination is  begun,  by  order,  further  limit 
tbe  subjects  to  which  It  shall  extend.  Tbe 
statute  extends  tbe  right  of  examination  to 
the  president  and  oth^  vOlcen  named  of  a 
foreign  corporation. 

It  is  argued  by  at^Iant  that  when,  from 
tbe  Btat^ent  made  by  a  party  of  tbe  na- 
ture and  object  of  his  action  In  order  to  en- 
able him  to  plead,  it  appears  that  be  bas  no 
cause  of  action,  the  examination  will  be  de- 
nied under  tbe  doctrine  laid  down  In  State 
V.  M.  R  R.  &  L.  Co.,  136  Wis.  179,  116  N.  W. 
900,  18  L.  B.  A.  (N.  S.)  672;  Madison  v.  Mad 
ison  G.  ft  B.  Co.,  129  Wis.  249,  108  N.  W.  65. 
8  L.  R.  A.  (N.  S.)  529.  9  Ann.  Cas.  819 :  S<Anltz 
V.  Strauss,  127  Wis.  326,  106  N.  W.  1006.  7 
Ann.  Cas.  628.  The  rule  of  these  cases  may 
be  conceded  to  be  good  law,  but  we  think  It 
does  not  apply  here,  because  it  does  not  ap- 
pear from  the  statement  made  in  the  affi- 
davit of  respondent  of  the  nature  and  ob- 
ject of  tbe  action  that  no  cause  of  action  ex- 
ists, but,  on  tbe  contrary,  we  think  tbe  affi- 
davit is  sufficient. 

We  have  set  out  In  tbe  statement  of  tbe 
case,  substantially,  tbe  affidavit  upon  wbicb 
discovery  is  sought  In  order  to  enable  tbe 
respondent  to  plead,  from  which  It  appears 
that  the  cause  of  action  is  based  upon  a 
contract  of  subscription  to  the  capital  stock 
of  the  respondent,  tender  of  performance  by 
respondent,  and  failure  to  [)erform  by  appe- 
lant Upon  the  face  of  the  affidavit  It  doee 
not  appear  that  the  respondent  bas  no  caus«> 
of  action,  unless  no  power  to  make  the  c<ui- 
tiact  existed. 

[2]  Under  this  head  It  is  argued  that  the 
action  cannot  be  maintained  in  this  state,  be- 
cause respondent  has  not  complied  with  sec- 
tion 1770b,  Stats.,  and  Is  not  authorized  to 
transact  business  nor  to  acquire  property 
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within  this  state.  Tliat  the  iwlTUeKe  aocoid- 
«d  to  foreign  corporations  to  roe  In  tUB 
■state  rests  on  comity,  and  tberefore  Is  sub- 
ject to  such  terms  as  the  state  may  Im- 
pose, Is  well  estahUshed  onder  the  rule  laid 
•down  In  Wyman  v.  Kimberly-C.  Co.,  9S.W1S. 
JS54^  07  N.  W.  032;  Chicago  T.  A  T.  Co. 
Bashford,  120  Wis.  281,  97  N.  W.  940;  Pozor- 
skl  T.  Gold  B.  C.  O,  142  Wis.  685,  126  N.  W. 
24;  and  Fresbyterlau  II.  F.  v.  Thomas,  126 
Wis.  281,  106  N.  W.  801,  110  Am.  St  Bep. 
919:  An  examination  of  the  foregoing  coses 
will  show  that  the  actions  were  in  contra- 
vention <a  the  statutes  and  public  policy  of 
the  state,  therefore  held  not  maintainable. 
In  the  absence  of  leg^atlve  prohibition,  for- 
eign corporations  may  maintain  actions  In 
the  courts  of  this  state  in  certain  eases  with- 
out compUanoe  with  section  ITTOIn  Stats. 
Charter  O.  L.  Ins.  Ca  t.  Sawyer,  44  Wis. 
387;  Chicago  T.  ft  T.  Oa  t.  Bashford.  su- 
pra. In  80  far  as  the  record  now  before  ub 
shows,  tile  cause  of  action  sued  upon  does 
not  come  within  the  prohibition  ct  section 
1770b,  Stats.  Section  1770b,  Sanborn's  St 
Supp.  1006,  subd.  10:  "*  •  *  Brery  con- 
tract made  by  or  on  btiialf  of  any  such  foi^ 
«lgn  corporation,  affecting  the  personal  lia- 
bility thereof  or  relating  to  property  within 
this  state,  before  it  shall  have  complied 
with  the  ^oTlsions  of  this  section,  shall  be 
wholly  Toid  on  its  btiuU  and  oa  behalf  of 
Its  assigns,  but  shall  be  oiforceable  against 
It  or  them." 

Subdivision  2  of  section  1770b  prohibits 
the  transaction  of  bncdnees,  or  the  acquiring, 
holding,  or  disposing  of  any  property  in  the 
state  by  certain  corporations  until  the  stat- 
ute respecting  filing  with  the  Secretary  of 
State  of  a  corpy  of  its  charter,  articles  of  as- 
sociation or  incorporatlOD,  and  all  amend- 
ments  thereto,  has  been  comiAled  with.  Con* 
ceding  for  the  present,  as  the  cwtUicate  of 
the  Secretary  of  State  tends  to  show,  that 
the  reqrandent  failed  to  flle  a  copy  at  Its 
charter  or  articles  of  Incorporation  as  re- 
quired by  the  statute,  we  find  no  objection 
to  the  maintenance  of  the  present  action. 
Subdivision  10,  f  1770b,  BUts.;  Catiln  ft  F. 
Co.  V.  Scfaunwrt,  130  Wis.  642,  UO  N.  W. 
818;  Ohlckering-a  B.  Co.  v.  Whlte^  127  Wis. 
88,  106  N.  W.  707.  There  is  nothing  In  the 
record  showing  that  the  contract  was  made 
«r  to  be  perAinned  in  this  state,  or  that  It 
relates  to  property  within  this  state;  and 
further  It  appears  that  performance  had 
been  tendered  on  the  part  of  the  respondent 
and  the  action  twonght  for  noniierConnance 
'by  aivellant. 

{!]  Gounsd  contoids  that  the  presoit 
actton  respondent  is  tfUier  seeking  to  ob- 
tain conv^anoe  to  ItseU  of  property  which 
the  statute  forbids  it  to  acquire  or  hold,  or 
for  spedflc  performance  of  an  agreemoitto 
-convey  land  situated  outside  <d  Wisconsin, 
which  tlie  courts  of  this  state  have  no  Ju- 
Tisdlctlon  oC  The  alfidavtt  does  not  support 
■counsel's  oontmtion.  Trw,  It  Is  alleged  that 


appellant  has  property  In  Wisconsin,  Illi- 
nois, Indiana,  and  Kentucky.  But  the  real 
estate  alleged  to  have  been  exchanged  for 
rewondent's  stock  Is  stated  in  the  ailldavit 
to  be  situate  In  Peoria,  111.,  Undon,  Ind., 
and  Qweosboro,  Ky.  Whether  ui  action 
could  be  maintained  in  tUs  state  to  enforce 
specific  performance  of  a  contract  to  conv^ 
land  In  another  state,  see  Dickson  et  aL  v. 
Loebr,  126  Wis.  641,  106  N.  W.  703,  4  L.  B. 
A.  <N.  S.)  886.  But  it  is  immaterial  wheth- 
er specific  performance  can  be  maintained 
or  not.  It  Is  sufficient  If  smne  kind  of  an 
action  can  be  maintained.  The  affidavit 
says  the  action  Is  brou^t  to  enforce  the 
promises  and  undertakings,  or,  it  specific 
performance  be  impossible,  to  recover  dam- 
ages. Obvlonsly .  respondent  has  not  yet 
made  its  election  as  to  whldi  remedy  It  will 
pursue. 

[*]  It  Is  farther  argued  by  oounsd  that 
thCTe  was  no  sorvlce  of  the  notice  of  ex- 
amination upon  Winter  as  officer  ot  the  de- 
fendant Tbe  objectlou  is  more  technical 
than  snbstantlaL  The  return  of  the  officer 
making  the  snvlee  shows  a  good  service  up- 
on Winter  ss  preBtdMit  of  dtfendant  ccvpo- 
ntims.  It  Is  perfet^  clear  that  evm  if 
there  was  any  Irregularity  in  service,  which 
does  not  aHwar,  it  was  not  prejudicial, 
therefore  should  be  disr^rded.  Harvey  v. 
Chicago  ft  N.  W.  By.  Co.,  148  Wis.  381.  134 
N.  W.  830. 

[f]  It  is  further  urged  that  the  service 
UDOJk  Winter,  as  iwesldent  was  not  a  good 
service  on  defendant,  a  foreign  corporation, 
since  It  Is  claimed  he  was  not  la  the  state 
as  officer  or  agent  of  defendant  corporation. 
As  to  whether  Winter  was  in  the  state  as 
officer  of  the  cwporatlon  is  a  matter  of  dis- 
pute. But  we  regard  It  wholly  Immatertal 
whether  he  was  at  the  time  of  service  in 
the  state  on  business  ot  defendant  corpora- 
tion or  not  It  appears  from  the  record  that 
the  defendant  had  property  in  this  state, 
and  that  Winter  was  its  i^esldent  at  the 
time  of  service  and  within  the  state.  That 
is  sufficient  to  make  a  valid  service  upon  de- 
fendant Section  2637,  subd.  IS,  Stats.  This 
statute  provides  that  service  may  be  made 
upon  such  a  foreign  cwporation  service 
upon  an  officer  thereof,  being  within  the 
state,  when  the  corporation  has  property 
within  the  state,  or  the  cause  ot  action  anwe 
therein. 

[I]  It  Is  strenuously  argued  by  counsel  for 
appellant  that  the  affidavit  for  discovery 
shows  that  the  rejE^Mmdent  had  all  the  infor- 
mation necessary  in  order  to  plead.  This 
contrition  Is  not  based  solely  upon  the  orig- 
inal affidavit  tor  dlscovwy  made  by  Hayte, 
but  also  upon  a  subseauent  affidavit  made 
liy  Winter,  president  of  defendant,  and  peti- 
tion of  defoidant  to  dismiss,  whidi  aflldavlt 
and  petition  upon  information  and  beAlet  set 
forth  knowledge  on  the  part  of  one  Alfred 
Von  Cotzhauaen,  of  Milwaukee,  who.  It  Ifr 
alleged,  is  presldwt  of  respondent,  If  re- 
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nectlou  with  the  original  affidavit  for  dts- 
corery.  It  also  apprars  from  the'  rectHrd 
that  -Mr.  Hayes  made  a  second  affidavit 
tending  to  meet  the  allegations  made  in  the 
Winter  affidavit  and  petition  (tf  appellant. 
But  whether  these  subsequent  affidavits  re- 
specting the  r^ht  of  the  respondent  to  the 
examination  are  material  or  not  we  need 
not  consider,  because  they  do  not  aubstan- 
tially  change  the  situation  as  shown  by  the 
original  affidavit  of  Hayes.  The  affidavit  for 
dtscorery  set  out  In  the  statement  of  facts, 
we  thlnkt  shows  sufficiently  that  the  re- 
spondent was  entitled  to  discovery  upon  the 
points  therein  specified.  AU  that  the  statute 
(section  4096)  requires  is  that  the  general 
nature  and  object  of  the  action  be  stated, 
and  that  discovery  is  sought  in  order  to  en- 
able the  party  applying  for  It  to  plead.  The 
statute  does  not  require  that  sufficient  facta 
be  stated  to  constitute  a  cause  of  action,  nor 
Is  It  even  necessary  that  the  respondent 
should  know  that  a  cause  of  action  exists. 
Gratz  V.  Parker,  137  Wis.  106,  118  N.  W. 
637.  Of  course,  if  the  affidavit  affirmatively 
shows  that  no  cause  of  action  exists,  the 
examination  will  be  denied.  Madison  v. 
Madison  G.  &  E.  Co.,  129  Wis.  249,  108  N. 
W.  65,  8  D.  R.  A.  (N.  S.)  529,  9  Ann.  Cas. 
819;  State  v.  M.  E.  R.  4  I*  Co.,  136  Wis. 
179,  116  N.  W.  900,  18  li.  R.  A.  (X.  S.)  672. 

[7, 1]  It  is  also  true  tliat,  when  the  matters 
upon  whlth  discovery  Is  sought  are  obviously 
within  the  knowledge  of  the  party  applying 
for  the  examination,  It  will  be  denied.  Bad- 
ger B.  M.  Go.  V.  Daly,  137  Wis.  601,  119  N. 
W.  328.  But  mcb.  is  not  the  case  here.  It 
cannot  be  aald  from  the  affidavit  for  dis- 
covery or  from  the  whole  record  that  the 
court  below  was  wrong  in  refusing  to  sup- 
press the  examination.  Ordlnailly  where  it 
appears  that  a  cause  of  action  exists  In  fa- 
vor of  the  i>arty  applying  for  discovery,  and 
the  facts  sought  to  be  discovered  are  not 
obviously  within  the  knowledge  of  such  par- 
ty, and  the  affidavit  is  In  compliance  with 
the  statute,  the  right  to  examination  should 
not  be  denied,  and  the  discretion  of  the 
trial  court  respecting  such  examination  will , 
□ot  be  Interfered  with,  except  in  cases  of 
clear  abuse.  Badger  B.  M.  Co.  v.  Daly,  su- 
pra; Ellinger  v.  Equitable  L.  A.  S.,  138  Wis. 
390,  120  N.  W.  236. 

The  court  below  was  warranted  In  finding, 
upon  the  records  presented,  that  the  minutes, 
prooeedlnge,  and  other  documents  relating 
^  the  contract  between  the  appellant  and 


''^^^Otjgpt  were  within  the  custody  of  Win- 
PFh  t/l&t^^  °'  t**e  defendant;  also,  that 
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[tiou  asked  for  was  necessary  on 
the  respondent  to  enable  It  to 


and  the  iwoper^  acquired  by  than  In  pur- 
snairce  of  the  contract,  the  nature  of  the  re- 
spondent's rellet  and  upon  other  points  spec- 
ified In  the  affidavit  tor  discovery  in  so  far 
aa  the  same  shall  be  relevant  to  the  con- 
troveray.  The  examination  la  at  all  times 
under  the  supervision  of  the  trlbl  conrt,  and 
the  witness  cannot  be  compelled  to  answer 
questions  not  relevant  to  the  controversy. 
We  find  no  error  In  the  refusal  of  the  court 
to  dldmlss  the  action  or  suppress  the  exami- 
nation. As  before  observed,  the  matter  of 
examination  under  section  4096,  Stats.,  is 
very  largely  In  the  discretion  of  the  trial 
court,  and  the  order  of  the  court  In  proceed- 
ings under  this  statute  can  only  be  disturbed 
for  clear  abuse  of  discretion. 
The  order  appealed  from  la  aflirmed. 


LOEHB  V.  DICKSON. 

(Supreme  Court  of  ^nsconiin.   Dea  10,  1912.) 

Apfxai,  ano  EsahB  (1 1194*}— DisPOsmoiT  or 
Cause— Effect  of  Mandatb. 

Where  the  court,  in  its  opinion  on  defend- 
lAnt's  appeal  from  a  judgment  for  plaintiff,  did 
not  refer  to  his  counterclaim,  because  of  tlie 
opinion  tiiat  the  record  showed  no  right  to  re- 
cover thereon,  the  eiffect  of  its  mandate,  revert- 
ing and  remanding,  with  directions  to  dismin 
the  complaint,  was  to  doiy  recovery  on  tiie 
counterclaim. 

[Ed.  Note.— For  other  cAsee,  see  Appeal  and 
Error.  Cent  Dig.  t|  464S-46S6,  4660;  Dec 
Dig.  i  1194.*1 

On  motion  by  defendant  appellant  for  a 
Judgment  on  a  counterclaim.   Motion  denied. 
For  former  opinion,  see  138  N.  W.  61. 

PER  CURIAM.  At  the  close  of  the  testi- 
mony In  this  case  the  defendant  was  permit- 
ted to  interpose  a  counterclaim,  in  which 
be  sought  to  recover  damages  In  the  sum  of 
¥2,000  from  the  plalntUf.  This  counterclaim 
was  not  referred  to  in  the  opinion  of  the 
courL  The  appellant  now  moves  the  conrt 
for  Judgment  on  his  counterclaim  for  tlie 
amount  claimed  therein,  with  Interest,  and 
also  asks  this  court  to  determine  that  the  ac- 
tion is  one  in  equity,  and  to  direct  a  taxa- 
tion of  costs  in  the  trial  court  in  favor  of 
the  appellant  as  in  equitable  actions. 

The  counterclaim  was  not  treated  in 
the  opinion  ffied,  because  there  was  no  find- 
ing of  damages  by  the  court  or  the  Jury,  and 
because  this  court  was  of  the  opinion  that 
the  record  did  not  show  ttiat  the  defendant 
was  entitled  to  recover.  The  effect  of  the 
mandate  in  the  case  was  to  deny  recovery 
on  the  counterclaim,  and  this  Is  the  effect 
which  the  court  Intended  It  should  have.  For 
the  present  we  will  assume  that  the  trial 


court  will  follow  tbe  law  In  tbe  matter  of 
awarding  ooBta. 

The  motion  ot  tbe  appellant  la  denied,  with 
$10  coflta. 


BUTLBEt  T.  FARMLAND  MOBTGAOB  A 

DEBBNTUBB  CO.  et  al.    (No.  16,893.) 

(Supreme  (>>art  of  Nebraska.    Dec.  18,  1912.) 

(Byllabvt  by  the  Court.) 

EJbtoppbl  (I  22*>— By  Deed. 

Stiatton  McDermott,  89  Neb.  622,  131 
N.  W.  948.  Ann.  Caa.  1»12C,  616.  re-examine^ 
reaffirmed,  and  the  case  at  bar  Md  ruled 
thereby. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  SS  27-01;  Dec.  Dig.  (  22.*] 

Appeal  from  District  Court,  Knox  County; 
Welch.  Judge. 

Action  by  Mary  Butler  against  the  Farm- 
land Mortgage  &  Debenture  Company  and 
others.  Judgment  for  defendiinta,  and  plain- 
dfl  ax^ieals.  Affirmed. 

H.  F.  Harringt(m  and  W.  B.  Butler,  both 
of  O'NelU,  for  appellant  Geo.  T.  Kelly,  of 
Pierce,  and  Fred  H.  Free,  of  HalnTiew.  for 
am>elleee. 

FAWGETT,  J.  The  land  Inrolved  is  the 
S.  B.  ^4  of  section  30,  township  29  N.,  of 
range  4  W..  in  Knox  county.  Neb.  In  1880 
one  Crittenden,  then  the  owner  of  the  land, 
executed  and  delirered  to  defendant  mort- 
gage company  a  mortgage  thereon  to  secure 
the  sum  of  (900,  due  and  payable  October  1, 
1896.  In  March,  1896,  Crltt^den  sold  and 
conveyed  the  land  to  one  Jackson.  In  the 
deed  Jackson,  the  grantee,  was  designated 
as  A.  R.  Jackson.  This  deed  was  duly  re- 
corded. In  his  deed  Jadisou  assumed  the 
Crittenden  mortgage.  Default  having  been 
made  upon  the  mortgage,  the  loan  company, 
in  April  1886,  brought  suit  to  foreclose  the 
same  and  made  "A.  R.  Jackson"  a  defend- 
ant. Jackson  being  a  nonresident,  service 
by  publication  was  had  upon  him  by  the 
name  which  appeared  In  his  deed  of  convey- 
ance from  Crittenden,  viz.,  A.  B.  Jackson. 
A  decree  of  foreclosure  was  ottered,  and  at 
tbe  aherUTs  sale  the  loan  company  was  the 
purchase.  The  sale  was  confirmed,  and 
deed  Issued  to  the  .loan  company.  In  1901, 
and  after  having,  obtained  its  sheriff's  deed, 
the  defendant  loan  company  altered  into  a 
contract  with  one  Stevens  for  a  sale  of  tbe 
land.  Stevens  assigned  tals  Interest  In  the 
contract  to  dffiCendant  Cox,  and  defendant 
McCoUey  is  a  tenant  under  defendant  Cox. 
In  view  of  tbe  conclusion  reached  in  this 
case,  It  will  not  be  necessary  to  again  refer 
to  the  three  last  named  defendants.  In  Bfay, 
19f^  for  an  alleged  consideration  ot  ^IS, 
plaintiff  obtained  from  Jackson  a  quitclaim 
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"For  other  cases  see  sune  tople  sod  section  NUMBER  Id  Dec.  Die.  &  Am.  D 


consatnte  the  lall  name  oi  an  indlndnai, 
and,  when  a  grantee  is  bo  named  In  bis  title 
of  record.  It  wUl  not  be  presomed  that  be 
has  another  name.  If  he  conv^s  the  land 
In  the  name  by  which  he  holds  it  of  record, 
he  will  be  estopped  as  against  bis  grantee  to 
allege  that  it  is  not  his  true  name. 

"2.  A.  deed  was  tatoi  in  the  name  of  H. 
Emerson  as  grantee.  It  was  duly  recorded, 
and  the  grantee  took  possession  of  the  land 
thmunder.  There  was  nothing  upon  the 
deed  record  indicating  that  the  grantee  bad 
any  other  name.  In  the  meantime  the  coun- 
ty brought  an  action  against  H.  Emerson  and 
others  to  foreclose  its  lien  for  taxes  which 
were  delinquent  for  several  years.  The  ac- 
tion iffoceeded  to  foreclosure  and  sale,  and 
Bheriera  deed  is^uol,  whlcb  it  Is  stipulated 
also  described  him  as  H.  Emerson.  Held, 
that  Emerson's  grantee  is  estopped  to  al- 
lege, In  an  acUcm  to  quiet  his  title  against 
the  purchaser  at  said  sheriff's  sale,  that  his 
grantor's  true  name  was  not  H.  Emerson." 

No  suffld^t  reason  has  been  assigned  for 
a  departure  from  the  doctrine  so  carefully 
considered  and  announced  In  Stratton  r.  Mc- 
Dermott,  and  It  Is  reaffirmed. 

The  Judgment  of  the  district  court  being  in 
harmony  therewith,  It  Is  affirmed. 


LEAB  T.  FICKWEIIiBB.   (No.  16.870.) 
(Supreme  Court  of  Nebraska.   Dec.  18,  1912.) 

(ByHabu$  hy  the  Court.) 

Names  (J  6*)— Ubb  of  iNrriALS. 

Where  one  takes  title  to  real  estate  by  his 
initial  letters  as  his  first  name,  subject  to  a 
mortgage  then  existing,  the  mortgage  may  be 
foreclosed  and  notice  ^ven  him  by  pubUcatl<m 
by  sucb  name. 

[Ed.  Note.— For  other  cases,  see  Names,  Gent 
Dig.  i  5:  Dec  Dig.  f  &*] 

Appeal  from  District  Court,  Keya  Paha 
County;  Westover,  Judge. 

Action  by  Charles  E.  Lear  against  Willy 
Fickweller.  Judgmrat  for  plaintiff,  and  de- 
fendant appeals.    Beversed  and  remanded. 

M.  F.  Harrington,  of  O'Neill,  for  appellant 
Lear  &  Lear,  of  Sprlngrlew,  for  appellee. 

RBESE,  C.  J.  This  is  an  action  In  ejec^ 
meut,  which  was  commenced  on  the  5th  day 
of  February,  1910.  and  in  which  plaintiff 
claims  the  possession  of  the  N.  E.  of  the 
S.  E.  ^  of  section  23,  and  the  W.  ^  of  the  S. 
W.  J4  and  the  S.  W.  %  of  the  N.  W.  %  of 
section  24,  all  In  township  34  N.,  of  range 
17  W.,  In  Keya  Paha  county.  Aside  from 
certain  arerments  in  the  petition,  in  which  it 
Is  alleged  that  a  mistake  In  the  description 
ot  the  i^jj^  In  one  of  the  deeds  constituting 
the  cb^fj^         title  is  sought  to  be  corrected 


10th  day  ot  Deconber,  1901.  the  defendant 
took  forcible  and  unlawful  possesalon  of  the 
land,  and  has  such  possesalon  without 
right  erer  since.  Jadgmoit  for  possession 
and  an  accounting  of  roits  and  profits  Is  de- 
manded. 

The  defendant's  answer  conalats  of  a  gm- 
eral  deniali  and  the  arermrats  that  on  the 
0th  day  of  April,  1889,  be  was  the  owner  of 
the  fee  title  to  said  land,  when  ha  executed 
a  mortgage  and  note  to  the  Nebraska  Mort- 
gage &  Investment  Company  to  secure  the 
sum  of  $400,  bearing  interest  at  the  rate  of 
7  per  cent  per  anTmm  before  maturity,  and 
10  per  cent  thereafter;  tb^t  for  value  the 
mortgage,  and  note  thereby  secured,  were 
sold  and  transferred  to  W.  C.  Brown;  that 
on  the  19th  day  of  June,  1900,  the  said 
Brown  commenced  suit  to  foreclose  said 
mortgage  making  P.  H.  Bender,  the  then 
holder  of  the  legal  title,  end  Mrs.  P.  H. 
Bender,  who  were  then  nonresidents,  parties 
defendant,  the  service  being  had  by  publica- 
tion; that  a  decree  of  foreclosure  was  ren- 
dered September  10,  1900,  finding  the  amoimt 
due  the  plalDtifC  in  said  action  to  4>e  $668.48, 
and  ordering  the  land  to  be  sold  to  pay  the 
same ;  that  an  order  of  sale  was  issued,  the 
land  sold  by  the  sheriff  to  William  0.  Brown 
for  the  sum  of  $668.48,  and  a  sheriff's  deed 
was  Issued  to  the  purchaser,  which  deed  was 
duly  recorded;  that  thereafter  Brown  sold 
and  conveyed  the  premises  to  defendant,  and 
under  his  said  purchase  defendant  took  pos- 
session of  the  land  in  the  year  1901,  and  has 
held  wsxtSh.  possession  since  said  tlme^  tlie  pos- 
session beli^  opra,  peaceable,  and  excluBiv& 
It  la  conceded  in  the  answer  that  by  reason 
of  the  action  to  foreclose  the  mortgage  hav- 
ing been  brought  against  "P.  H.  Bender." 
Instead  of  against  tilm  by  his  full  name,  the 
foreclosure  was  invalid;  but  it  alleges  that 
by  bis  purchase  Brown  retained  his  mort- 
gage lien,  and  by  bis  deed  to  defendant  be 
transferred  the  same  to  defendant,  that  Ben- 
der abandoned  the  land,  paying  no  taxes 
thereon,  and  defendant's  possession  was  that 
of  mortgagee  in  possession,  which  tolled  tbe 
statute  of  limitations,  ttiat  he  has  paid  tho 
taxes  thereon  since  1896,  and  that  before 
plaintiff  can  succeed  in  this  suit  he  must  pay 
the  amount  due  on  the  mortgage,  as  well  as 
the  taxes  paid  by  defendant  with  interest 
thereon. 

The  reply  consists  of  a  general  denial  of 
all  unadmitted  averments  in  the  answer,  but 
admits  the  execution  of  the  note  and  mort- 
gage, and  their  transfer  to  Brown,  that  Phil- 
lip H.  Bender  became  the  owner  of  the  prop- 
erty in  controversy,  subject  to  the  mortgage, 
that  Brown  procured  the  foreclosure  as  al- 
leged, but  that  the  mortgage  was  barred  4)7 
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the  statute  of  limitations,  tbat  defendant  re- 
■celred  the  conveyance  from  Brown,  and  took 
j>osseaaion  of  tbe  land  by  virtue  thereof. 
There  Is  a  special  denial  of  anything  being 
-due  defendant,  or  that  he  is  In  possesion  as 
-a  mortgagee.  This,  being  covered  by  the  gen- 
eral denial,  need  not  be  further  noticed.  A 
trial  was  had  to  the  district  court,  without 
•a  jury,  and  which  resulted  In  a  finding  and 
Judgment  in  faror  of  plalnttfl.  Defendant  ap^ 
peala. 

It  is  seldwD  that  an  appellate  court  Is 
-called  upon  to  hold  counter  to  the  conclnsioa 
of  the  trial  court  and  the  connsel  upon  both 
iddes  of  tbe  case^  hot  we  aeem  to  be  com- 
pelled to  do  so  In  this  case.  It  Is  made  dear 
■by  the  pleadings  that  at  the  time  of  tbe 
foredosore  of  the  mortgage  Bender  wan  tb» 
bolder  of  the  title  to  the  land,  subject  to 
tbe  mortgage,  and  that  In  the  deed  by  which 
he  held  title  be  is  named  as  P.  H.  Bender. 
In  Stratton  t.  SfcDermott,  89  Neb.  622,  131 
N.  W.  949,  Ann.  Cas.  19120;  616,  Olark  t. 
Hannafeldt,  91  Neb.  B04,  ISe  N.  W.  6BS.  and 
Butler  t.  H^mland  Mortgage  ft  Debenture 
-Co.  (decided  at  the  present  term  of  tbls 
court)  138  N.  W.  1129,  we  held  and  decided 
that  where  a  person  accepte  and  holds  title 
to  real  estate,  being  described  and  referred 
to  in  that  way,  and  so  records  his  deed,  it  Is 
equivalent  to  a  representation  that  that  is 
his  name,  and  notice  by  publication  may  be 
rightfully  given  by  such  name.  This  causa 
was  tried,  appealed,  and  the  brief  of  appel- 
lant filed  before  those  decisions  were  made, 
and  it  is  no  surprise  that  neither  the  court 
nor  counsel  adopted  that  view.  Following 
-those  decisions,  we  must  hold  that  the  fore- 
closure was  valid,  and  that  by  his  purchase 
from  Brown  defendant  became  the  owner, 
and  plaintiff's  action  cannot  be  maintained. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  In  remanded  for  fur- 
ther proceedings. 

Berersed  and  remanded. 


S.  HIRSCH  DISTILLING  CO.  v.  ROACH. 

(No.  16,890.) 
(Supreme  Court  of  Nebraska.   Dec.  18, 1912.) 

(8i/tlahus  btf  the  Court.) 

1.  Saus  (I  S2*)— Acrnox  roB  Pbicb  —  Bna- 
UBN  or  PBOor. 

In  an  action  on  account  of  goods  sold  and 
delivered,  where  the  purchase  and  receipt  of 
the  goods  are  denied,  the  burden  is  on  the 
jilaintiff  to  prove  such  sale  to  the  defendant 

[IBML  Note.— For.  other  cases,  aee  Sales,  Cent 
I>ig.  H  118-144,  1045;  Dec.  Dig.  |  S2.«] 

2.  Saub  (I  68*)— AonoH  vob  Pbicb— Qukb- 

TlOn  FOB  JtlBT. 

Where  the  proof  is  that  the  goods  were 
sold  to  one  in  charge  of  a  saloon  formerly  oc- 
cupied by  defendant,  and  In  which  the  defend- 
ant's license  was  posted  up,  that  the  order 
was  signed  by  the  person  in  charge  not  as 
agent  or'  manager,  bnt  in  his  own  name,  that 


the  goods  were  ordered  to  be  abipped  to  de- 
fendant, the  order  being  given  without  de- 
fendant's knowledge  or  consent,  and  it  is  also 
shown  that  plaintiff  afterward  filed  a  claim  for 
the  accoant  in  the  county  court  against  the 
estate  of  tbe  person  who  gave  the  order,  a 
question  of  fact  is  presented  for  the  decision 
of  the  jury  as  to  the  person  to  whom  the 
goods  were  sold. 

[Fd.  Note.— For  other  cases,  eee  Sales,  Cent 
Dig.  H  145-151;  Dec.  Dig.  |  53.*] 

8.  Sales  (|  358*)--AonoN  roB  Pbiob— Fvi- 

SBNCE. 

That  plaintiff  had  filed  the  claim  against 
the  estate  of  the,  person  making  the  order  for 
the  goods  is  a  olrcumstance  tending  to  show 
that  the  goods  were  sold  to  such  person. 

[Fd.  Note,— For  other  cases,  see  Sales,  Cent 
Dig.  K  1049-1055;  Dec.  Dig.  |  36&*j 

Appeal  from  District  Court,  Merrick  Ooun- 
tj;  Tbomaa,  Jndga 

Action  by  the  8.  Hirsch  Distilling  Com- 
pany against  J.  J.  Boacb.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Wm.  Slmeral  and  I.  J.  Dunn,  both  of  Oma- 
ha, for  appellant  John  0.  Martin,  of  Cen- 
tral dty,  for  appellee. 

REFSF,  C.  J.  This  action  was  com- 
menced In  the  county  court  of  Merrick 
county  and  was  on  an  account  for  liquors  al- 
leged to  have  been  sold  by  plaintiff  to  de- 
fendant, a  licensed  saloon  keeper  in  the  dty 
of  Grand  Island,  and  ddlvered  at  various 
times  during  the  months  of  July,  Septem- 
ber, and  December,  1908 ;  the  bill  amounting 
to  the  sum  of  $348.14.  Tbe  answer  of  de- 
fendant consisted  of  (1)  a  general  denial  of 
all  unadmitted  allegations  of  tbe  petition; 
(2)  admitted  that  he  was  a  licensed  saloon 
keeper  In  Grand  Island  during  the  year 
1908;  (3)  a  special  denial  that  plaintiff  sold 
him  any  portion  of  the  liquors  for  which 
the  suit  was  brought;  (4)  alleged  that,  not- 
withstanding he  had  procured  the  license  as 
aforesaid,  on  the  18th  day  of  July,  1008,  be 
ceased  to  engage  in  business  In  Grand  Is- 
land, and  removed  to  the  city  of  Kearney, 
and  has  never  since  said  date  been  engaged 
In  business  in  Grand  Island.  The  fifth  para- 
graph of  tbe  answer  need  not  be  here  no- 
ticed, except  that  It  is  alleged  that  the  liq- 
uors. If  sold  as  alleged,  were  sold  to  G.  A 
Mann,  who  was  then  engaged  in  the  saloon 
business  In  Grand  Island.  Tbe  reply  was  a 
general  denial,  with  an  averment  that  no 
defense  was  stated  In  the  answer,  and  an 
allegation  that  plaintiff  bad  no  knowledge 
or  Information  at  the  time  of  the  sale  that 
defendant  claLtued  to  have  sold  his  saloon, 
or  that  Manu,  in  chaise  thereof,  was  not  his 
agent  with  authority  to  purchase,  and  that 
plaintiff  dealt  with  Maun  as  the  agent  of 
defendant  After  a  trial  and  Judgment  in 
the  county  court,  the  case  was  appealed  to 
the  district  court,  where,  by  stipulation,  the 
pleadings  In  the  county  court  were  made 
the  pleadings  in  the  district  court  A  Jury 
trial  was  had,  which  resulted  in  a  verdict 
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In  zavOT  of  detaidan^  and  upon  which  Jadg- 
ment  was  rendered;  the  motion  for  a  new 
trial  being  overmled.  Plaintiff  appeals  to 
this  court. 

[1,2]  The  principal  queation  presented 
the  brief  of  appellant  Is  one  of  fact  as  to 
whether  Uann  should  be  held  to  be  the  agent 
of  defendant  In  the  purduse  of  the  goods 
described  in  the  account  It  is  sliown  that 
Ur.  Mann  is  deceased,  and  thraefore  his  tes- 
timony could  not  be  had.  So  far  as  the  con- 
trition in  this  case  is  concerned,  it  may  be 
said  that  the  goods  as  charged  in  the  bill 
were  sold  and  delivered  to  some  one;  plain- 
tiff alleges  to  defendant;  defendant  denies 
the  purchase.  Plaintiff's  salesman  tesUfled 
that  on  the  21st  of  July,  1906,  lie  went  to  the 
place  of  business  In  Grand  Island,  which 
defendant  had,  and  so  fhr  as  tlie  salesman 
then  knew,  still  occupied  as  a  saloon,  and 
inquired  for  defendant,  but  was  informed  by 
Mr.  Mann,,  in  charge,  that  defraaidant  was  out 
of  town.  Upon  being  asked  if  any  goods 
were  wanted,  Mann  stated  that  he  could  use 
some  and  gave  the  order,  signing  his  own 
name  thereta  The  order  was  headed,  "Said 
to  J.  J.  Boach,  Grand  Island" ;  but  whether 
thto  was  by  the  direction  of  Bfann  we  are 
not  informed.  Dtfendant  testified  that  he 
ceased  to  do  business  in  Grand  Island  about 
the  18th  of  ttie  same  month;  that  he  was 
succeeded  In  bnsiness  by  O.  A.  Mann;  that 
he  removed  to  Kearney  and  shipped  his  stock 
of  liquors  to  tliat  place  and  did  not  author- 
ize any  other  person  to  orAer  liquors  to  be 
shipped  to  him  there  after  that  date.  It 
appears  that  his  dty  Hqnor  license  was  per- 
mitted to  remain  posted  upon  the  wall  of 
the  saloon,  and  whitCb  vna  obserred  by 
plalntlfCs  agent  There  Is  no  evidence  of 
any  Inquiry  having  been  made  by  plaintiff's 
agent,  nor  any  statments  made  by  Mann 
concerning  defendant  exoeiit  as  above  stated. 
The  liquors  w^  not  paid  lor,  and  Msjxd, 
who  it  appears  resided  In  Hastings,  died. 
During  the  administration  of  fals  estate  in 
the  oninly  court  of  Adams  county,  plaintiff 
filed  a  claim  against  his  estate  for  the 
Identical  goods  sued  for  in  this  case.  Wheth- 
er the  bill  was  eveff  allowed  againiA  the 
Mann  estate  Is  not  disclosed  by  the  record 
before  us. 

[I]  The  proof  of  the  filing  fa  the  claim 
is  by  the  certificate  of  the  county  Judge  of 
Adams  county,  and  the  filing  is  not  pleaded 
as  payment  nor  estoppel,  and,  as  we  under- 
stand, was  offered  as  a  circumstance  for  the 
consideration  of  the  iury,  tending  to  prove 
that  plaintiff  did  not  consider  or  understand 
that  the  sale  was  to  defendant  but  to  Mr. 
Mann.  For  this  puriiose  it  was  competent 
relevant,  and  material,  and  subject  to  sutOi 
interenQQff  and  w^ht  as  the  jury  m^ht 
tfilak  if.  entitled  to.  There  was  no  explana< 
'^"^  etp  rot  plaintiff's  acUon  in  filing  the 
cJaiQj    ejl  ^^tention  that  plaintiff  understood 


other  reason  xor  filing  uw  dalm  than  tlmt 
the  goods  wore  sold  to  Mann.  This,  with  jiU 
the  other  evidence  in  the  case^  was  for  the 
conslderatiim  of  the  jury*  There  was  no  evi- 
dence that  Blann  was  ever  Hie  agent  of  de- 
fendant, that  he  ever  assumed  to  act  ss 
sudi  unless  in  giving  the  order,  ta  that  de- 
fendant evCT  held  him  out  as  sndi,  by  word 
or  act  unless  leaving  his  license  posted  in 
the  salo(m  amounted  to  such;  but  (m  the 
contrary,  the  filing  of  the  claim  by  the  lead- 
ing offlc«r  of  plaintiff  was  to  say.  In  effect 
that  the  goods  were  aoMk  to  Mann  and  to  no 
other  person.  For  those  reasons  the  case 
of  Molse  V.  Weymnller,  78  Nd>.  266^  110  M. 
W.  654,  Is  not  In  point 

It  is  claimed  In  plaintiff's  brief  that  the 
cratifled  C(H>y  of  the  claim  against  the  Mann 
estate  was  not  pnqiierly  authenticated.  This 
(Aijectlon,  however,  was  not  presented  when 
the  evidence  was  offered;  the  objection  being 
"incompetent,  irrelevant  tmmatnlal,  not  a 
propa  defense,  and  not  set  up  as  a  defense 
in  the  answer."  Had  the  want  of  proper  au- 
thentication been  presented.  It  is  qnite  prob- 
able that  the  objection  would  have  be«  sns- 
talned. 

We  aie  unable  to  see  that  there  has  been 
a  miscarriage  of  Justice,  and  the  judgment 
of  the  district  court  wUl  have  to  b«  afflrmed, 
which  is  dona 


NOBTON  V.  LINCOLN  TRACTION  Oa 
(No.  16,84&) 

(Supreme  Court  of  Nebraska.   De&  18,  1012.> 

(Synabut  by  the  Court.) 

New  Tbial  (i  75*)— Gbounds— Iitadeqdact 
OF  Damages. 

"Id  an  action  for  personal  injuries,  a  new 
trial  will  not  be  graated  aa  aceount  or  small- 
Qess  of  damages."  O'Reilly  v.  Hoover,  70  Neb. 
357,  97  N.  w:  470. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SI  151,  152;  Dec.  Dig-  1  75.*] 

Appeal  from  District  Court  Lancaster 
County;  Gomlsb,  Judge. 

Action  by  Harry  L.  Norton  against  tbe 
Uncoln  Traction  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  At- 
firmed. 

M.  L.  Etmiuel,  of  Omaha,  and  T.  J.  Doyle 
and  O.  L.  De  Lacy,  both  of  Lincoln,  for  ap- 
pellant. O.  S.  Allen,  of  Lincoln,  for  appellee. 

ROSE,  J.  This  Is  an  action  to  recoT« 
damages  In  the  sum  of  $10,000  for  personal 
injuries  caused  by  the  alleged  negligence  ot 
defendant  in  running  a  street  car,  on  wUdi 
plaintiff  was  a  passenger,  rapidly  around  t 
curve  at  Sixteenth  and  M-  streete  In  the  city 
of  lineoln,  and  throwing  him  violently  to 
the  pavement  The  answo'  was  a  general  de- 
nial and  a  plea  of  negligence  on  the  part  of 


' ^0  '^iirendant  to  be  In  partnership,  or 
%\  aadaectlonNUUBER  laDec.  Dig.  &  Am.  Dig.  K«r-No.  S«1w  *  Rap'r  Iod«i« 
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plaintiff.  From  a  Judgment  on  a  rerdlct  in 
t&vor  of  plaintiff  for  $1,  he  baa  appealed. 

The  contToliing  qneetlon  for  review  Is  the 
sufficiency  of  the  evidence  to  austaln  a  ver- 
dict for  $1  only.  Plaintiff  was  soionsly  In- 
jured. The  Jury  found  In  his  favor.  He  In- 
sists that  evideuce  of  his  hospital  expenses 
and  of  other  definite  items  of  pecan lary  dam- 
age amounting  to  $220.70  Is  undisputed ;  that 
therefore  the  verdict  is  too  small  to  be  sus- 
tained by  the  evidence;  and  that  consequent- 
ly a  new  trial  should  be  granted.  Defend- 
ant's answer  to  this  argument  is  that  section 
315  of  the  Code  forbids  the  granting  of  a 
new  trial  on  accoont  of  the  smallness  of 
damages  awarded  by  a  Jury  In  an  action  for 
personal  injuries.  The  precise  question  was 
con^dered  In  O'Reilly  v.  Hoover,  TO  Neb. 
357,  97  N.  W.  470,  and  It  was  there  held: 
**In  an  action  for  personal  Injuries,  a  new 
trial  will  not  be  granted  on  account  of  small- 
nees  of  damages."  Section  316  of  the  Code, 
thon^  repealed  in  1911  (Laws  1911,  c  169), 
was  in  force  when  the  trial  court  overruled 
plaintlfTs  motion  for  a  new  trial  In  the 
present  action,  and  is  binding  on  the  parties 
thereto.  The  Judgment  below  cannot  be  re- 
versed without  overrallng  the  case  dted, 
and  It  Is  deemed  Inadvisable  to  do  so.  Ad- 
herence to  that  case  leaves  the  proceedings 
lielow  without  error. 

Affirmed. 


APPBL  MERCANTILE  CO.  v.  BARE3IR 
<GRAND  DRT  GOODS  CO..  Gar- 
nishee).   (No.  16,865.) 

<Snpreme  Court  of  Ndiraska.   Dec.  18,  1912.) 

(Bylltthut  hy  the  Court.) 

1.  Statxttes  (8  116*)— TlTLB  OP  Act— SuFTi- 

GIENOT. 

Sections  81  end  82,  c.  82,  Comp.  St  1911, 
commonly  known  as  the  bulk  sales  law,  are 
not  unconsUtatloDal  as  legisIatinK  upon  a  sub- 
ject not  clearly  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S8  152-154;  Dec.  Dig.  |  116.»] 

2.  Statutes  (S  107*)  — Title  of  Act- Sepa* 
BATE  Subjects  of  Legislation. 

The  act  makes  all  such  sales  void  as  to 
creffitOK,  unless  certain  specified  conditions 
are  complied  with.  The  conditions  imposed 
cannot  be  considered  as  separate  subjecta  of 
legislation,  vlthin  the  meaning  of  section  11» 
art.  3,  of  the  Constitution. 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  121-184;  Dec.  Dig.  1  107.*] 

8.  COKSTITUTIONAL  LAW  (5  296*)— DtTB  PBO- 

CESs  OF  LiAw— Bulk  Sales  Law. 

The  act  does  not  violate  section  3,  art. 
1,  of  the  Constitution,  which  provides:  "No 
person  shall  be  deprived  of  life,  Bberty  or  prop- 
erty without  due  process  of  law." 

[Ed.  Note. — For  otlier  oases,'  see  Constitu- 
tional Law,  Cent  Dig.  H  8S»-8S0,  835-846; 
Dec  Dig.  I  296.*] 

-4.  Statutes  (|  88*)— Special  Ijoislation. 

The  act  applies  to  all  people  of  the  state 
who  enga^  in  the  business  designated.  The 
■dassHIcation  Is  not  arbitrary  and  aareasoDeble, 


so  as  to  make  the  act  special  or  dasa  ie^ala- 

tion,  forbidden  by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  92;  Dec  Dig.  |  88.*] 

5.  FSAUDULEIfT  COKVSTANCES  (f  182*>— PEB- 

S0N8  Subject  —  Pubchabbs  of  Stock  ih 
BnxE. 

One  who  obtains  possession  of  a  stock  of 

merchandise  pursuant  to  a  purchase  thereof 
in  bulk,  in  violation  of  the  statute,  will  be  held 
to  be  a  trustee  for  the  benefit  of  the  credi- 
tors of  hie  vendor,  and  liable  as  garnishee. 

[Ed.  Note.— 'For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  56&-577;  Dec  Dig. 
S  182.*] 

Appeal  from  District  Court,  Lancaster 
County ;  Stewart,  Judge. 

Action  by  the  Appel  Mercantile  Company 
against  Pearl  Barker  and  the  Grand  Dry 
Goods  Company,  garnishee.  Judgment  for 
plaintiff,  and  the  garnishee  appeals.  Af- 
firmed. 

Stewart  Williams  ft  Brown,  of  Lincoln, 
for  appellant  B.  H.  Hagelin,  of  Lincolo, 
and  Baldrlge,  De  Bord  &  Fradenburg,  and 
McGllton,  Gaines  &  Smith,  all  of  Omaha,  for 
appellee. 

SEDGWICK,  J.  The  plaintiff,  having  a 
Judgment  against  the  defendant.  Pearl  Bar- 
ker, In  the  district  court  for  Lancaster  coun- 
ty, and  an  execution  thereon  having  been 
returned  wholly  unsatisfied,  caused  the  ap- 
pellant, the  Grand  Dry  Goods  Company,  to 
be  summoned  as  garnishee.  Mr.  Dearsdorf, 
the  president  and  general  manager  of  the 
company,  appeared  and  answered  In  the  gar- 
nishment proceedings.  Upon  his  answer  the 
court  ordered  the  garnishee  to  pay  Into 
court,  to  be  applied  upon  plaintiff's  Judg- 
ment, the  sum  of  $831.88.  From  this  order 
the  garnishee  has  appealed. 

It  appeared  from  the  answer  of  Hr. 
Dearsdorf  that  a  few  days  before  the  gar- 
nishment proceeding  the  defendant,  Pearl 
Barker,  was  carrying  on  a  retail  millinery 
business  In  Lincoln,  and  made  a  contract  ot 
exchange  of  her  stocic  of  millinery  goods  to 
this  appellant  for  a  quarter  section  of  land 
in  Lincoln  county.  The  value  of  the  stock 
of  goods  was  stated  in  the  exchange  as 
$2,200,  and  was  in  fact  something  over 
$1,000.  The  appellant  took  possession  of  the 
goods  and  disposed  of  them.  The  land  ex- 
changed was  not  conveyed  by  the  appellant, 
but  the  title  was  held  until  such  time  as  the 
defendant,  Pearl  Barker,  should  pay  her 
commercial  Indebtedness.  The  provisions  of 
the  statute,  commonly  known  as  the  bulk 
sales  law  (Comp.  St  1911,  c  32,  81  31  and 
32),  were  not  compiled  with  in  making  the 
exchange,  and  the  court  held  that  the  trans- 
fer of  the  stock  of  goods  was  void  as 
against  creditors,  and  ordered  the  garnishee 
to  pay  the  value  thereof  Into  court  to  be 
applied  on  the  Judgment.  The  garnishee  in- 
sists that  this  order  Is  erroneous,  because 
the  bulk  sales  law  is  UDConstituUonal  for 
several  reasons,  and  because  the  garnishee 
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was  entitled  to  trial  by  Jury,  and  the  snm- 
mary  order  of  the  court  was  erroneona. 
The  statute  In  question  was  before  this 
court  In  Lee  t.  Gillen  &  Boney.  90  N^.  730, 
134  N.  W.  27S,  and  It  was  assumed  to  be 
constitutional  and  valid.  The  qnestloii  of 
Its  constitutionality,  howerer,  was  not  de- 
termined or  considered,  and,  the  property 
transferred  not  being  merchandise,  within 
the  meaning  of  the  statute,  it  was  held  that 
the  statute  had  no  application  to  the  trans- 
action then  being  considered.  It  was  there- 
fore mmecessary  to  consider  the  constlta- 
tlonall^  of  the  act 

[1]  1.  The  first  objection  made  In  this 
case  to  the  constitutionality  of  the  statute 
Is  that  the  statute  is  broader  than  the  title ; 
that  la,  that  the  subject  of  legislation  Is  not 
dearly  expressed  In  the  title,  as  required  by 
section  U,  art  3,  of  Uie  ConstltoUon.  The 
title  of  the  act  Is  "An  act  to  declare  Told 
sales,  trades  or  other  disposition  of  stocks 
of  mercbandlse  or  portions  thereof  In  tmlk 
otherwise  than  In  the  ordinary  and  regular 
coarse  of  the  seller's  businara."  ha.vn  190T, 
c  02l  The  act  ccmslsts  of  two  sections,  and 
Is  as  follows: 

"Secti<Hi  31.  The  sale,  trade  or  other  dis- 
position in  bulk  of  any  part  or  the  whole  of 
a  stock  of  merchandise,  otherwise  than  in 
the  ordinary  course  of  trade  and  in  the  reg- 
ular and  usual  prosecution  of  the  seller's 
business,  shall  be  vcM.  as  against  the  cred- 
itors  of  the  seller,  unless  the  seller  and  par- 
chaser,  at  least  five  days  before  the  sale, 
brade  or  other  disposition  make  a  full  de- 
tailed Inraitory,  showing  the  quantity  and, 
so  far  as  possible  with  exercise  of  reason- 
able diligence,  the  cost  price  to  the  seller  of 
eadi  article  to  be  Included  In  the  sal^  trade 
or  other  disposition;  and  aaleas  the  pur- 
chaser demands  and  receives  from  the  seller 
a  writtoi  Use  of  names  and  addresses  of 
creditors  of  the  seller,  with  the  amount  of 
Indebtedness  due  or  owing  to  each  and  cer- 
tified by  the  seller,  under  oath,  to  be,  to  the 
beet  of  his  knowledge  and  belief,  a  full,  ac- 
curate and  complete  list  of  his  creditors  and 
of  his  indebtedness ;  and  unless  the  purchas- 
er shall,  at  least  five  days  before  taking  pos- 
session of  such  merchandise,  or  paying 
therefor,  notify  personally,  or  by  registered 
mall,  every  creditor  whose  name  and  ad- 
dress are  stated  In  said  list,  of  the  propos- 
ed sale,  trade  or  other  disposition  and  of  the 
price,  terras  and  conditions  thereof:  Pro- 
vided, tliat  at  least  five  (5)  days  before  the 
sale,  trade  or  other  disposition,  the  seller 
may  file  with  the  county  clerk  in  the  county 
in  which  the  stock  Is  located,  an  agreement 
with  all  his  creditors  waiving  the  Inventory 
and  notice  above  required. 

"Section  32.  Nothing  contained  in  this  act 
shall  apply  to  sales  by  executors,  adminis- 
trators, receivers  or  by  any  public  officer 
under  Judicial  process." 

The  purpose  of  the  constitutional  pro  vision 


In  question  is  to  prevent  sarreptitious  leg- 
islation. The  title  of  an  act  of  the  Legisla- 
ture most  be  soch  as  to  give  reasonable  no- 
tice to  the  members  ot  the  Legtslatore,  and 
others  Interested,  of  the  general  subject  up- 
on which  it  is  proposed  to  legislate.  Some 
of  the  earlier  decisions  of  this  court  which 
are  cited  in  the  brief  construed  this  consti- 
tatlonal  provision  very  strictly.  We  do  not 
consider  It  necessary  to  go  further  in  that 
direction  Oian  this  conrt  has  already  gone. 
The  presumption  In  favor  of  the  validity  of 
an  act  of  the  Legislature  is  very  strong,  and 
anless  the  conclusion  is  anavoldable^  that 
the  subject  of  l^^laUitton  is  not  included  in 
the  tiUe  of  the  act,  the  sUtDte  wUl  not  be 
considered  void  for  that  reason.  Some 
courts,  even  In  recent  yeara,  have  anriied 
this  provision  technically  and,  we  think,  too 
strictly.  The  subject  of  legislation  express- 
ed in  tbo  title  of  our  act  is,  *^  declsze 
void  sale^  transfers  or  oQier  disposition  of 
merchandise  or  property  thereof  in  balk." 
And  the  act  itself  provides  that  all  sales  la 
bulk  shall  be  void,  aa  against  the  oredltors 
of  the  seller,  under  ctttaia  drcomstances 
and  ocmditlons.  Tbe  complaint  really  Is 
that  the  Legislature  did  not  go  so  far  In  de- 
claring aales  raid  as  it  mli^t  have  done  un- 
der the  title  of  the  «ct  The  greater  in- 
cludes the  less,  and  this  title  Is  ample  no- 
tice that  it  was  Intended  to  limit  tbe  ri^t 
to  make  valid  sales  of  merchandise  in  bulk. 
Tbe  Legislature  has  not  done  more  in  this 
respect  than  the  title  would  justify.  The 
fact  that  it  has  ixme  less  surely  will  not  bh 
validate  the  act 

[2]  2.  It  is  said  in  the  brief  that  the  act 
has  more  than  one  subject,  and  so  violates 
the  constitutional  provision  cited;  that  the 
title  to  declare  sales  void  will  not  cover  a 
provision  regulating  valid  sales.  This  ob- 
Jection  seems  to  be  without  any  force.  The 
act  declares  sales  of  merchandise  In  balk 
void,  with  certain  specified  exceptions.  The 
fact  that  the  act  does  not  go  as  far  as  the 
title,  that  Instead  of  making  all  sales,  under 
all  circumstances,  void,  It  makes  certain  sales, 
UDder  certain '  circumstances,  void,  prescrib- 
ing Certain  conditions  to  be  compiled  witb  In 
order  to  make  a  valid  sale,  does  not  make  the 
specified  conditions  a  distinct  subject  of  leg- 
islation. 

[3]  3.  It  is  said  that  the  act  is  uncon- 
stitutional, because  It  deprives  persons  of 
their  property  without  due  process  of  law, 
in  violation  of  section  S,  art  1,  of  the  Con- 
stitution. 

In  Everett  Produce  Go.  v.  Smith,  40  Wash. 
566,  82  Pac.  905,  2  Ll  R.  A.  (N.  S.)  331,  lU 
Am.  St  Rep.  979,  S  Aim.  Gas.  79S,  several 
cases  are  reported  from  different  states  upon 
this  Interesting  question.  A  footnote  Is  ap- 
pended, from  which  it  appears  that  tbe 
earliest  legislation  In  this  country  upon  the 
subject  of  bulk  sale  of  goods  was  the  act 
of  Louisiana,  in  1890.  This  note  appears  to- 
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bave  been  written  In  lOOD,  ftnd  It  Is  said 
that  at  tbat  time  22  of  the  states  and  terrl- 
torlea  bad  enacted  soch  leglslatton.  The 
eourta  have  not  been  entirely  agreed  as  to 
the  vall^^  ot  the  TarloQs  statntes.  The 
courts  which  have  held  snob  legislation  con- 
Btttutlonal  appear  generally  to  agree  with  the 
Supreme  Oourt  of  Washington,  whl(^  used 
the  following  language:  "It  was  Intended 
to  prevent  retail  dealers  in  goods,  wares,  and 
merdiandlse  ttom  defrauding  their  creditors. 
As  such,  it  Is  among  the  undoubted  subjects 
of  legislation;  and  the  real  question  to  be 
ccmsidered,  therefore,  Is:  Is  the  act  so  far 
an  abase  of  the  powra  of  legislation  as  to 
take  it  out  of  the  rule  of  due  process  of  law? 
In  our  o^nlon,  It  Is  not  It  Is  a  gweral 
rule  that,  when  the  business  is  a  propw  sub- 
ject of  police  regulation,  the  Legislature  may, 
in  tbe  exerdse  of  that  power,  adopt  such 
measares  as  they  see  fit  to  correct  the  ex- 
isting abuses,  so  long  aa  the  measures  adopt- 
ed have  relation  to  and  a  tendency  to  ac- 
complish the  desired  end,  and  violate  no  di- 
rect constitutional  provision.  This  act  1b 
within  the  rule.  That  it  has  relation  to  and 
will 'tend  to  prevent  the  partlcolar  frauds 
aimed  at  cannot  be  doubted.  Nor  Is  there 
any  direct  constitutional  provision  against 
the  enactment  of  such  laws.  Whether  the 
act  is  more  harsh  than  was  necessary,  or 
wbether  it  is  not  tbe  wisest  or  best  tbat  could 
have  been  adopted,  are  legislative  questions, 
with  which  the  courts  have  nothing  to  do. 
It  Is  enough  for  the  court  to  know  that  the 
act  1b  within  the  legislative  power."  Mc^ 
Eteniels  V.  Connelly  Shoe  Co.,  30  Wash.  649, 71 
Pac.  37,  60  L.  R.  A.  947,  94  Am.  St  Rep.  889. 
Our  statute  Is  new,  and  If  It  Is  found  In  any 
respect  to  be  defective,  or  any  of  Its  pro- 
visions are  harsh  and  unreasonable,  tbe  leg- 
islature will,  of  course,  remedy  the  matter. 
It  is  not  necessary  in  this  case  to  construe 
the  various  provisions  of  the  statute.  If 
some  of  them  should  be  found  for  any  reason 
to  be  invalid,  that  would  not  necessarily  ren- 
der tbe  whole  act  unconstitutional. 

[4]  4.  The  statute  Is  not  unconstitutional 
as  being  special  or  class  legislation.  "A 
law  which  la  uniform  in  Its  operation  is  not 
rendered  invalid  merely  because  of  tbe  limit- 
ed number  of  persons  who  will  be  affected 
by  it  Tbe  act  In  question  applies  equally  to 
all  the  peoide  of  the  state  who  may  engage 
in  tbe  boslneas  described.  The  limitation  of 


the  act  to  retaO  dealen  H  not  an  arbitrary 
<da8^catlon."  Walp  t.  Mboar,  76  Conn. 
616.  67  AtL  277. 

[I]  6.  The  final  contoitlon  of  the  appelant 
is  that  gamlAment  proceedings  will  not  lie 
in  Bu<Ai  a  case.  This  objection  has  been,  we 
think,  well  answered  by  the  Supreme  Court 
of  Washington,  in  Kohn  v.  Flshbach,  86 
Wash.  69,  78  Pac.  199,  101  Am.  St  Rep.  941. 
Tbe  drcumstances  seem  to  be  similar  with 
those  in  this  cas^  and  the  court  said:  "It 
Is  true  •  •  •  that  he  did  not  at  that 
time  have  any  of  the  property  of  the  de- 
fradant  In  his  possession,  and  tliat  he  was 
not  indebted  to  him.  But,  in  contemplation 
of  law,  he  bad  the  property  of  the  defendant 
in  bis  hands,  because,  having  purchased  the 
property  In  fraud  of  law,  without  complying 
with  the  provisions  of  the  law  in  relation  to 
sales  of  property  In  bulk,  he  stood  In  the 
position  of  a  trustee  of  the  property,  re- 
sponsible to  the  cestui  que  trust  or  tbe  cred- 
itors for  the  disposition  of  such  property." 
In  the  f»ae  at  bar  tbe  garnishee  appears  to 
have  protected  itself  in  the  possession  of  this 
stock  of  goods.  It  still  holds  the  title  to  the 
land,  and  its  contract  provides  tbat  tbe  title 
shall  not  be  conveyed  until  the  creditors  are 
paid. 

The  Judgm^t  of  the  district  court  Is  af- 
firmed. 


SMITH  ▼.  POTTER  et  aL    (No.  16,814.) 
(Supreme  Oourt  of  Nebraska.   Dec.  18,  1012.) 

On  application  for  rehearing,  or  for  modi- 
fication of  former  opinion  (137  N.  W.  854). 
Motion  for  rehearing  denied,  and  motion  to 
modify  sustained. 

PER  CCRIAM.  A  motion  in  the  alterna- 
tive, for  a  rehearing  or  for  a  modification 
of  our  former  opinion  (137  N.  W.  854),  by 
striking  out  of  the  statement  in  the  opinion, 
"and  tbat  Hoagland  is  not  barred  by  the 
foreclosure  proceedings,  which  were  so  far 
void  as  to  fall  to  convey  title  to  Wilcox," 
the  latter  clause  of  said  statement  Upon  a 
reconsideration  of  the  case  it  is  held  that 
tbe  motion-  for  rehearing  be  denied,  and  tbe 
motion  to  modify  sustained.  The  words, 
"which  were  so  far  void  as  to  fail  to  con- 
vey title  to  Wilcox,"  are  thertfore  stricken 
out  of  our  said  opiiUcoi. 
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ABANDONMENT. 

8«e  ESasements,  H  80,  S6 ;  Eminent  DomaiA,  | 
323;  Highway*.  §78;  Homestead,  Si  161, 
181;  Parent  luid  CSiUd. 

§  3  (Wis.)  A  right  cannot  be  lost  by  abandon- 
ment withoDt  intention  to  waive;  bat  the  in- 
tent may  appear,  conclnaively,  as  a  result  of 
conduct,  regardless  of  aetnal  or  express  intent, 
or  even  in  case  of  an  actual,  bat  undisclosed, 
intention  not  to  waive. — Somers  t.  Oermanlm 
Nat.  Bank  of  Milwaukee,  138  N.  W.  718. 

S  7  (Wis.)  The  voluntary  abandonment  of  a 
known,  or  presumably  known,  right,  conatitntes 
a  waiver  thereof,  which  cannot  l>e  displaced 
by  a  change  of  mlsd.  regardless  of  estoppeL— 
Somera  v.  Oermania  Kat  Bank  of  MUwankn^ 
m  N.  W.  713. 

ABATEMENT. 

See  Criminal  Iaw,  |  284. 

ABATEMENT  AND  REVIVAL 

Bee  Sleetlon  of  Remedies;  Intozlcatiog  Liq- 
uors, I  26S;  Partnership,  |  203. 

V.  DEATH  OF  PAHTT  AUS  BXVIVAI. 
OF  AOTIOIT. 
(A>  AkKtcmcnt  mw  SsrrlTSl  of  Aetl*B. 

iW  (Iowa)  An  action  to  vaMn  a  Honor 
wusance  abates  on  the  death  of  defeoaant 
anneal.— Babbitt  v.  Corrigan,  18ti 


On  appeal  in  an  action  to  enjoin  a  Uauor 
wiiaance,  iriiere  defendant  was  served  alon'e 
witii  notice  of  appeal,  the  action  cannot  be 
saved  as  against  ue  owner  of  the  premiseSt 
on  Its  abatement  by  tta  death  of  Hio  defand- 
anL~Id. 

ABORTION. 

See  Criminal  Law,  |  728;  Rape.  |  S2. 

}  8  (Iowa)  In  a  prosecution  of  a  physician 
for  an  abortion,  the  burden  is  on  the  state  to 
native  that  defendant  in  good  faith  and  in 
the  exerdsa  of  his  best  sUU  and  understanding 
beUered  it  ^vraa  neoessary  to  save  the  patiait'a 
Ufe.-8tate  v.  Shoemaker,  188  N.  W.  SU. 

1 1 1  (Iowa)  In  a  prosecatlon  of  a  physlciaa 
for  abortion,  evidence  held  insufficient  to  show 
that  he  did  not  in  good  faith  and  in  the  exer- 
dae  of  his  best  skill  belleva  that  it  waa  neces- 
sary to  save  the  patient's  life.— Stata  Bhoe- 
makez^  188  N.  W.  381. 

ABSENCE. 

Bee  Homaatead.  t  161. 

ABUTTING  OWNERS. 

See  Municipal  OorporatlonB,  U  469-037. 


ACCEPTANCE. 

See  Bills  and  Notes,  |  85;  Contiacts,  H  22,  28 ; 
Sales.  I  182. 

ACCIDENT  INSURANCE, 

Sea  Insaxano^  H  461.  464.  646,  81B. 

ACCOMPLICES. 

See  Criminal  Law.  H  338;  611,  786»  780^  U70 

ACCORD  AND  SATISFACTION. 

See  Cwipromlae  and  Settlamant;  Manidpal 
Corpocatlonai,  |  ICKIO. 

ACCOUNT. 

See  Account  Stated;  Corporations,  J  820; 
Liens,  I  7 ;  Mechanics'  Liens.  1  157 ;  Partner- 
BhipTH  S3.  802;  Trusts.  H  218,  237;  Work 
and  Labor. 

I.  UOBT  OF  ACTIOH  Am>  DEFEK8ES. 

I  1  (Mich.)  A  contract  wherein  a  son,  in 
considoration  a  deed  from  his  motlier  of  her 
dower,  agreed  to  give  her  one-thijd  of  the  in* 
com^  Mm  cme  on  which  eguity  could  decree 
an  accounting.— Holden  v.  Butler,  138  N.  W. 
1071. 

ACCOUNT  STATED. 

S  I  (Mich.)  An  unliquidated  claim  fbr  tort  Is 
not  provable  as  an  account  stated  on  the  the- 
ory that  the  defendant  promised  to  settle  it  at 
a  stipulated  sum.— Pu^  v.  Mattola.  188  M. 
W.  1052. 

ACKNOWLEDGMENT. 

See  Criminal  Iaw.  |  406;  Evidence,  U  219- 

^  ACQUIESCENCE 

See  ODntraeti,'!  22. 

ACTION.  , 

See  Abatement  and  Revival;  Appeal  and  Brror, 

L964;  Dismissal  and  Nonatdt;  Intoxicatiiv 
[qnoxa,  S  88. 

I.  owovm%  jam  oomditioot  pbe- 

OEDEHT. 

I  I  (Wis.)  A  cause  of  action  conslsti  of  the 
facts  from  which  plaintifTs  primary  right  and 
the  defendant's  corresponding  duty  have  arisen, 
together  with  tiie  facta  showing  defendants' 
wrong.— American  Can  Go.  r.  Stare,  138  N.  W. 
67. 

n.  VATUBB  AUD  FORM. 

1 35  (Wis.)  Where  a  new  remedy  to  meet  a 
new  situation  is  created  by  statute,  the  remedy 
ie  ezclnsive  and  subject  to  the  condltlona  and 
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UmitaUons  thrown  round  it  by  the  letislative 
wiadom.— Clancy  t.  Board  of  Fire  ft  Police 
Gon'n  of  HUwaokw,  188  N.  W.  109. 

m.  JOIKDER,  ■PUTTTHa,  OOHSOU- 
DATIOH,  AKD  8EVEHAH0B. 

1 38  (Wis.)  In  a  luit  to  collect  a  note,  a  com- 
plaint alleging  that  the  plaintiff  has,  as  securi- 
tiee  for  payment  of  the  note,  several  mortgages 
and  certain  pledged  personal^  which  it  seeks 
to  subject  to  the  payment  of  toe  deb^  does  not 
state  more  tban  one  cause  of  action.— American 
Can  Co.  V.  Stare.  138  N.  W.  67. 

St  1£98.  i  3156.  which  permits  a  demand  for 
a  deficiency  judgment  in  forecloenre  actions, 
does  not  create  an  additional  cause  of  action, 
bnt  merely  intended  to  afford  additional  relief 
in  the  foreclosure  action. — Id. 

1 46  (Iowa)  Id  an  action  to  enjoin  the  en* 
forcement  of  ordinance*  of  a  city  relating  to 
wharfage  fees  and  tbe  keeping  of  certain 
river  craft  in  the  harbor,  a  supplemental  pe< 
titlon  for  recovery  of  fees  paid  under  duress, 
being  pdrely  an  action  at  law,  should  have 
been  striken  for  misjoinder  on  notion.— Keek- 
evoet  T.  City  of  DnbnQoe,  138  N.  W.  S40. 

I  90  (Wis.)  Under  St  1898,  |  2656a,  a  joinder 
of  different  causes  of  action  la  justified  where 
the  relief  sought  involves  a  contract,  transaction^ 
or  pn^rty  which  Is  the  •nhject-matter  of  the 
action,  and  jurisdiction  of  the  parties  for  the 
purpose  of  granting  complete  relief  carries  with 
it  the  risht  to  unite  in  the  complaint  different 
causes  of  action  for  relief,  and  authorises  the 
court  to  grant  relief  as  autboriied  hy  section 
2683.— Warren  Webster  &  Co.  v.  Beaumont 
Hotel  Co..  138  N.  W.  102. 

Under  St  1898,  {|  2656a,  2883.  an  acUon  by 
subcontractors  to  enforce  their  liens  and  for  a 
deficiency  judgment  against  tbe  prlndjpal  con- 
tractor and  tbe  snrety  on  bis  bond,  liable  for 
debts  Incurred  by  the  contractor,  and  an  action 
by  the  owner  on  the  bond,  may  properly  be  join- 
ed, so  that  the  court  may  detersune  the  ulti- 
mate lights  of  all  the  parties.— Id. 

1 57  (Wis.)  Actions  by  dlffermt  broker*  for 
commisrioDS  on  the  same  sale  cannot  be  con- 
solidated  under  St  189S.  S  2792.— Sohenck  v. 
Sterling  Bnfineerijig  &  Const  Co.,  138  N.  W. 
687,  769. 

ADEQUATE  REMEDY  AT  UW. 

See  Equity,  H  46,  SO. 

ADJOINING  LANDOWNERS. 

See  Boundaries;  Covenants,  1103;  Easements, 
I  16;  Waters  and  Water  Courses,  1  158. 

ADJUSTMENT. 

See  Beleaie,  |  IS. 

ADMINISTRATION. 

See  Bankruptcy,  |  262 ;  Executors  and  Admin- 
istrators; Trusts.  II  218,  237. 

ADMISSIONS. 

See  Criminal  Law.  I  406 :  Bvidence.  H  219- 
263;  Pleading,  K  127,  877;  Witnesses,  |  62. 

ADOPTION. 

See  Wnta,  |  68.  - 

^  22  (Iowa)  Under  Code  1878,  U  2307,  2310, 
heirs  of  person  adopting  the  cnild  of  another 
held  not  entitled  to  inhertt  from  such  child,  and 
benoe  the  child'a  natural  parents  Inherited  un- 
der section  2455.— Baker  v.  Oowser,  138  N.  W. 
837. 

Acts  29th  Gen.  Assem.  cc.  132,  136,  relative 
to  inheritance  from  adopted  children,  cannot  be 
considered  a  legislative  declaration  that  the  law 
was  the  same  under  previous  statutes. — Id. 


ADVERSE  POSSESSIOH. 

See  EtJectment^  |  86;  Tsnan^  !■  OtMamon,  | 
25. 

X.  VATXTKE  AXD  REOVUITBK. 

(A)  Ae««laltlam  of  Rlchts  by  Prcw>«»tiw 
la  0«B«tml. 

1 8  (Iowa)  Though  a  hi^way  has  been  ia- 
closed  by  cross-fences  and  occupied  by  abottiiic 
owners  for  more  than  10  yeata,  title  to  the  hi^ 
way  Is  not  aoqnired  by  adverse 
Ford  T.  DooUtUe,  138  N.  W.  387. 


UB>  DvraUm  mmA  CoaUnttltr  At 

143  (Mich.)  Where  a  plaintUt,  soinc  in  eJvt- 
ment  showed  that  she  and  her  predweMors  in 
title  took  possession  of  the  strip  of  land  in  con- 
troversy with  otber  premises,  regarding  the  strip 
as  having  been  conveyed  by  the  deeds,  and  that 
such  possession  continued  for  over  30  years,  tbe 
successive  possessions  could  lie  tacked  to  acquire 
title  by  advene  possession.— Gildea  t.  Wairen, 
138  N.  W.  232. 

1 45  (Neb.)  Service  of  summons  In  ejetrtment 
arrests  the  running  of  limitations  in  favor 
of  a  defendant  claiming  by  advene  pfnsession. 
though  the  form  of  action  is  sabaeqn^tly  chang- 
ed to  a  soit  to  redeem.— Butler  v.  Seaifl^  188 
N.  W.  749;  Kissinger  v.  Butler,  Id.  760L 

1 45  (Wis.)  Where  the  only  possession  wUA 
tbe  grantee  in  a  deed  cwveyins  no  title  hsd 
was  the  possession  of  his  tenant  ejectmest 
against  the  tenant  intermpted  Umitatioiia  In 
favor  of  the  grantee.— Illuicds  Steel  Co.  v. 
Tzeu,  138  N.  W.  995. 

S  47  (Wis.)  Mere  verbal  denials  by  the  oK-ner 
of  the  right  of  the  adverse  occupant  or  loose 
ctalms  of  title  in  or  ineSectnal  protests 

short  of  a  disturbance  on  the  rights  of  the  ad- 
verse claimant  will  not  interrupt  UmitatiQiis.— 
lUinois  Steel  Co.  v.  Tien,  138  N.  W.  996. 

1 57  (Iowa)  In  partition  a  defendant  daim- 
iug  the  land  through  an  oral  transfer,  foUowed 
by  posseasion  for  the  period  prescribed  for  tbe 
statute  <tf  limitaticms,  us  the  burden  of  proof. 
-Kerr  v.  Yager,  ISS  M.  W.  906. 

<F)  Bestllc  Charaetw  of  FttasoMloa. 

1 63  (Mich.)  Possession  taken  and  maintained 
under  a  contract  of  purchase  could  not  ripen 
into  an  adverse  holding,  however  long  maintain- 
ed.-Bodgers  v.  Beckel.  138  N.  W.  202. 

AFFIDAVITS. 

Bee  Appeal  and  Error,  M  &47.  1031;  Arrest; 
Criminal  Law,  U  957, 1166 ;  Depoeitiona;  Dis- 
covery, 1  56;  Divorce,  H  l'^.  226,  227: 
Mechanics'  Liens,  I  154;  Hnnidpal  Corpora* 
tions,  1502  ;  New  Trial,  H  140, 144 ;  Procees, 
I  96:  Taxation.  |  642. 

1 7  (Mich.)  Under  circnit  court  mle  37  (b). 
made  applicable  by  chancery  rule  16  to  chan- 
cery cases,  an  affidavit  which,  thouKh  not  cm- 
titled  in  the  cause,  is  attadied  to  a  cover  pst»- 
erly  entitled  therein.  Is  sufficient— Dotne  v. 
AUen,  1S8N..W.  228. 

AGE. 

See  Infant^,  {  60. 

AGENCY; 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE 

See  Waters  and  Water  Courses,  |  263. 

8  3  (Neb.)  Under  Laws  1858.  pp.  220.  221  0 
Complete  Session  Lawa^  Ik  4^)  H  8-U.  kUi 
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ing  to  county  aid  to  agricnltan]  sodetiea  in  Im- 
proving sites  for  fair  grounds,  the  wordt  "all 
such  real  estate  and  improrements"  refer  only 
to  real  estate  paicbaaed  and  improved  by  money 

Said  from  the  eonntr  treaanzy.— Owen  r.  Main, 
S8  N.  W.  154. 

I^wB  1^,  p.  400,  1  14,  amending  the  act  o< 
1868  (Lawi  1868,  p.  219),  providing  that  a 
county  board  may  pay  to  a  eonntr  agricnltural 
society  owning  a  certain  quantity  of  real  estate 
for  fair  gronnds  money  to  be  expended  by  inch 
society  in  fitting  up  the  fair  gronnds,  made  no 
change  with  respect  to  the  ri^t  of  the  county 
to  recover  the  amonitt  of  Its  contribution  in 
cane  ftf  default — ^Id. 

Theptirpose  of  Laws  1868,  p.  221  (1  Complete 
Sesaion  Laws,  p.  680)  |  11,  was  to  allow  an 
agricultural  KKaetr  the  use  of  the  fnndt  of  the 
county  to  a  limited  extent,  in  trust,  and  to  pre- 
vent the  diversion  of  pnbUc  funds  to  private  use, 
if  the  society  failed  to  carry  ont  the  purpose  <A 
its  organixation. — Id. 

ALIBI. 

See  Grimittia  Law,  |  828. 

ALIENS. 

See  Indiana. 

ALIMONY. 

See  Divorce.  |{  200-280. 

ALTERATION  OF  INSTRUMENTS. 

See  Prlndpal  and  Agent,  |  171. 

1 27  (Neb.)  The  consolidation  of  a  note 
sued  -  on  being  a*  settlement  of  a  claim  for  al- 
teration of  a  prior  note,  if  the  claim  was 
made  npon  reasonable  grounds  and  in  good 
faith,  it  is  not  incumbent  npon  the  plaintu  to 
establish  that  the  defendant  maker  utered  the 
orior  note  after  itH  execntion.t-4ibis8er  t. 
Musser,  138  N.  W.  699. 

The  presumptiou  Is  that  any  alterations 
upon  the  face  of  a  note  were  made  before  it 
was  signed  and  dellTezed.  and  the  burden  of 
proving  an  alteration  lies  upon  the  person 
who  asserts  it.— Id. 

S  28  (Minn,)  In  an  action  on  a  note,  where 
the  only  issue  was  whether  it  was  altered  be- 
fore delivery  in  1906,  evidence  of  a  conversa- 
tion with  defendant's  attorney  in  1908  in  re- 
lation to  the  alteration  was  inadmissible  to 
show  that  defendant  was  mistaken  in  saying 
that  he  first  Imew  of  it  in  1910,  there  being 
no  isnie  of  ratlficatlMi  w  snbseguent  acquies- 
cence^Bakke  t.  Helby,  138  nTw.  9007^ 

{29  (Minn.)  In  an  action  on  a  note,  evidence 
heU  to  snstain  a  finding  that  an  alteration  of 
tiie  date  was  made  before  delivery  and  with 
the  knowledge  and  consent  (d  the  Bwkar.r-Bak- 
ke  V.  Uelby,  138  N.  W.  960. 

AMBIGUITIES. 

See  SMdence.  ff  462,  460. 

AMENDMENT. 

See  Appeal  and  Error,  U  MS.  766^  888,  969; 
Jo^nt,  I  808;  PleMDnff,  B  m  237,  480; 
Statutes,  1  161. 

AMOUNT  IN  CONTROVERSY. 

SeeOnurts,  1 183. 

ANIMALS. 

See  Carriers,  ||  216-228;  Game;  Railroads, 
H  440-447. 

ANNEXATION. 

■See  Municipal  Corporations,  {  36. 


APPEAL  AND  ERROR. 

See  Certiorari;  Costs,  H  266,  266;  Courts,  f 
204;  Creditors'  Suit,  8  47;  Criminal  Law,  U 
722.  1008-1182;  Damages,  H  130,  132:  DT 
votce.  II  162,  223,  227,  280;  Drains,  ||  14, 
86,  @:  Exceptions,  BUI  of;  Execntors  and 
Admimstrators,  H  86,  256 ;  Habeas  Corpus,  | 
113;  Infants,  I  116 ;  Interest,  I  22;  Judg- 
ment, »  663,  872 ;  Justices  of  the  Peace,  f  | 
141,  146;  Mandamns,  I  4j  Mnnidpal  Cor- 
^rationi^^  185,  19^  508;  New  Trial; 

I.  HATITRB  AKD  FOBM  OF  BEHEDT. 

I  I  (Wis.)  The  liiht  to  ameal  Is  purely  stat- 
utoiy;  and,  unless  ^tol  it  u  withheld.— Clan- 
cy. V.  Board  of  Fire  &  FoUce  Oom'rs  tit  Mil- 
waukee, 138  N.  W.  109. 

n.  MATURE  AlTD  GBOITNDS  OF  A^ 
PEXXATE  JUBISDICTIOJr. 

123  (Wis.)  Since  the  Supreme  Court  ac- 
qnlres  no  Jarisdiction  of  an  appeal  from  an 
order  unless  it  be  appealable,  that  question 
is  always  involved  though  not  raised  fay  the 
parties.— Wisconsin  Real  Estate  Co.  -▼.  01^ 
of  MUwaukee,  138  N.  W.  642. 

m.  DEOiszoirs  beviewabz.e. 

<B)  Natare,  Seope,  mmA  BCeet  of  DeelflloB. 

193  (8.D.)  Under  Code  Civ.  Proe.  I  462, 
suDds.  1,  2,  allowing  an  appeal  from  an  order  af- 
fecting a  Bubstantial  right  which  in  effect  de- 
termines the  action  and  prevents  a  judgment 
from  which  an  appeal  migiit  be  taken,  an  or- 
der of  the  circuit  court  remanding  an  action 
of  forcible  entry  and  detainer  to  the  jusUce's 
court,  as  not  involving  a  Question  of  title,  in- 
volves the  merits  of  the  action,  and  is  aiqwal- 
able.— McBianns  v.  Maloy,  188  N.  W.  963. 

1 97  (Wis.)  An  order  requiring  the  deposit 
of  the  amount  of  a  special  assessment  as  a 
condition  precedent  to  restraining  its  collec- 
tion, while  not  affectinK  substantial  rights, 
operates  as  a  provisional  remedy  giving  the 
defendant  munlapallty  security,  and  hence  Is 
appealable  under  St.  1898,  |  ^^)69,  subd.  3— 
Wisconsin  Keal  Estate  Co.  v.  City  of  Mli- 
waukee,  138  N.  W.  642. 

IV.  RIGHT  OF  BEVISW. 
(A)  PeraoM  BntltleA. 

1 138  (Iowa)  Where  the  last  grantee  of  mort- 
gaged premises,  hoiding  under  covenants  of 
warranty,  was  granted  judgment  over  against 
a  prior  grantor,  who  had  assumed  the  mort- 
gage, such  grantor  having  appealed,  plaintiff 
mortgagee  eonld  not  object  to  an  amieal  also 
taken  by  such  grantee.— Bolee  T.  Golteen,  138 
N.  W.  857. 

I  rSO  (Mich.)  Where  a  decree  for  the  distri- 
bution of  the  proceeds  of  the  sale  of  railroad 
property  at  a  judicial  sale  was  made  on  the 
petition  of  the  receiver  and  of  intervening 
creditors,  the  railroad  company  could  not  ap- 
peal from  it,  having  no  interest  in  the  pro- 
ceeds.—Gorman  V.  Patrick  Hirsch  Co.,  188  N. 
W.  1079. 

PBSSEWTATIOH  AKP  BESEBTA- 
TION  IX  LOWEB  OOTOT  OF 
OBOUUDS  OF  REVIEW.  . 

fA)  IsswM  wmA  fkwMtlmts  ta  iMwmr  Coart. 

I  1 69  (Iowa)  Where  an  issue  is  not  raised 
in  the  pleadings,  it  cannot  be  reviewed.— Cluth- 
bertson  v.  First  Nat  Bank.  138  N.  W.  1090. 

S  173  (Iowa)  An  objection  that  an  action 
was  prematurely  begun  is  not  jurisdictional, 
and  cannot  be  raised  for  the  first  time  on  9p- 


For  eases  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Indexes  eee  uune-topio  and  seotlon  (fl^KBSa 

Digitized  by 


question  in  tne  conn  neiov  as  i^o  puuuuu.  uwi. 
beinx  tbe  real  party  In  interest,  uach  Question 
cannot  be  considered  on  appuU.— Manlon  t. 
Brady.  138  N.  W.  S68. 

1  179  (S.D.)  In  action  for  loss  of  banue,  the 
only  question  open  to  rerJew  was  wBether  ar- 
ticles could,  under  any  circumstances,  coosti- 
tata  basBBCO  where  defendant  did  not  request 
the  satHnisslon  of  the  question  whether,  onder 
the  facts,  they  constituted  basgage.— House  v. 
Chicago  4  N.  W.  Ry.  Co.,  138^.  W.  809. 


(B)  ObJ«etloi 


Md  MotloBa.  and  Bmllav* 


1190  (Mich.)  A  decree  in  proceedings  by  a 
leceiTer  for  a  distribution  of  funds  will  not 
be  reversed  because  it  made  an  allowance  of 
cUlms  not  filed  with  the  register,  where  no 
such  objection  was  made  below.— Oorman  t. 
Patrick  HiwA  Co..  138  N.  W.  1079. 

1 193  (Iowa)  Where  no  objection  to  the  m- 
tiUiHi  was  raised  in  the  district  court,  it  could 
not  be  objected  to  on  appeal.— Hahn  t.  Lum- 
ps, 138  N.  W.  492. 

I  204  (Iowa)  In  an  action  for  permanent  in- 
juries to  a  serrant,  defendant  held  not  entitled 
to  object  for  the  6r8t  time  on  appeal  to  an  ad- 
misfdon  as  to  plaintiff's  life  expectancy,  be- 
cause it  did  not  relate  to  the  date  of  the  acci- 
dent—Spencer T.  Updilie  Grain  Co.,  138  M. 
W.  820, 

1207  (Minn.)  Alleged  misconduct  of  plain- 
tlrs  coUDMl  in  addresslnc  the  jury  Is  not 
ground  for  revenal,  where  it  was  not  directly 
called  to  the  trial  court's  attention,  and  a  rul- 
ing invoked  and  an  exception  taken. — Langdon 
T.  Minneapolis  St  Ey.  Co.,  138  N.  W.  790. 

|2t5  (Iowa)  Error,  if  any*  in  an  instruc- 
tion as  to  the  right  of  parents  to  tibe  eara- 
iUga  of  a  minor  diild,  who,  before  his  death, 
brought  an  action  for  injuries  to  bis  person 
and  property,  held  cured  by  failure  to  object 
that  the  mower  was  not  a  proper  person  to 
emancipate  him.— Scott  t.  OXeary.  138  N.  W. 
S12. 

{215  (Mich.)  Under  Comp.  Laws,  1 10,247,  a 
defendant  need  not  in  the  trial  court  object  to 
a  charge  because  submitting  an  issue  not  plead- 
ed or  proved,  but  he  may  assign  tils  errors  on 
die  charge  in  the  Swreme  Conrt— Totten  v. 
Totten,  &&  N.  W.  TBI. 

1216  (Neb.)  The  failure  to  instruct  as  to 
the  burden  of  proof  vrill  not  require  a  re- 
Tersal  when  no  sHtdi  instruction  was  reQuest- 
ed.-^3halupa  t.  Trl-State  Land  Co.,  138  N. 
W.  603. 

1 232  (Iowa)  One  objecting  to  evidence  only 
on  certain  grounds  waives  all  othergrounda  of 
objection.-Kerr  v.  Yager,  138  N.  W.  905. 

i  232  (Minn.)  A  defendant  is  limited  on  ap- 
peal to  grounds  of  objection  to  an  instniction 
£ide  in  the  trial  conrt-Stuhr  v.  Wnght 
County  Telephone  Co.,  138  N.  W.  603. 

1 232  (S.D.)  Objection  to  evidence  tending  to 
show  estoppel,  as  not  admissible  under  the 
pleadings,  was  insnfflcient  to  raise  me  objec- 
tion that  it  was  not  admissible,  because  no  w- 
top^l  had  been  pleaded.— Hanis  t.  Lyons,  138 

<0  ■xeeptlama. 

1261  (Midi.)  Unless  the  conrt  was  requested 
to  nprlmoud  counsel  for  improper  ailment  or 
to  take  any  other  action,  the  question  is  not 
laised  for  review  by  merely  exMpting  to  the  ar- 
gument-<3ood  Roods  Const  Co.  t.  Port  Hnr- 
Sn,  8t  O.  A  M.  C.  Ry.  Co.,  188  N.  W.  320. 

1263  (Minn.)  Error  in  submitting  an  Issue 
not  within  the  pleadings  was  not  available, 
where  no  exception  was  taken  thereto  at  the 
triaL-JobuMA  t.  Scott.  138  K  W.  694 


S  380  (Iowa)  Where  a  party's  appeal  bond 
has  no  other  surety  tlian  one  of  hia  attorneys, 
his  app^  will  be  dismissed.— Collins  t.  Board 
of  Sup'ra  ci  Fottawattomie  Coontr,  1S8  K. 

W,  1005. 

(D)  Writ  of  Brror.  Citation,  ov  Ifwtiee. 

1413  (Iowa)  Tliat  a  mortgagor  was  served 
outside  the  state  in  foreclosure  proceedings  did 
not  obviate  the  neces^ty  of  serving  a  notice  of 
a^eal  on  him.— Tukey  t.  Toster.  188  N.  W. 

(415  (Iowa)  Facts  held  to  show  that  a  mort- 
gagor and  purchasers  of  part  of  the  mortgaged 
premises  would  be  prejudicially  affected  by  a 
reversal  of  a  judgment  of  foreclosure  in  rem; 
and  hence  they  were  entitled  to  notice  of  ap- 
peal, under  Cod^  |  4U1.--Tnk^  T.  Faster, 
138  N.  W.  862.  - 

1415  (Iowa)  A  partner  against  wbom  judr 
ment  has  been  entered  b^  defoult  Is  not  a  co- 
party  who  will  be  prejudiced  by  not  being 
served  with  notice  of  appeal  by  his  coportner 
under  Code,  f  41U.— First  Nat  Bank  t.  Casey, 
138  N.  W.  897. 

}4I7  (Iowa)  Under  Code,  {  310,  a  . notice  of 
appeal  is  not  insufficioit  because  signed  by  ap> 
peUant's  attorney ;  the  statnte  not  requiring  it 
to  be  signed  in  perscm.— In  n  Oldfield's  Bsutc^ 
138  Nrw.  846. 

(O)  Brntsr*  Doolcetlas,  mm*  Jl«»esnusee. 

1 435  (Iowa)  Where,  In  fofedosure  proceed- 

ings,  judgment  in  rem  only  was  rendered,  jo* 
risdiction  could  not  be  conferred  on  the  Snpteme 
Court  over  one  who  owned  a  portitm  at  the 
mortgaged  premises,  but  who  «d  not  ^wesl. 
by  an  attempted  appearance  of  counsel.- Tnker 
V.  Foster,  138  N.  W.  862. 

1 435  (Wis.)  A  circuit  court  held  to  have  js- 
risdiction  of  an  action  at  law  on  a  contract  ap- 
pealed from  a  civil  court,  where  the  parties,  ia 
spite  of  a  defective  apueal,  appeared  and  tned 
the.  case  de  novo.—MannfactareES*  ft  Mer- 
chants' Inspection  Bureau  T.  Everwear  Hosleij 
Co.,  138  N.  W.  624. 

UL  SUPEBSEDEAS  OR  flTAT  OF  PAC 

0EEDXMO8. 

1460  (Mich.)  Where  a  defendant  appealing 
from  on  adverse  decree  did  not  gije  the  appMil 
bond  provided  for  by  Pub.  Acts  1W9.  No.  ISO. 
OB  amended  by  Pub.  Acta  1»U,  No.  160,  the 
decree  was  not  stayed,  and  complainant  could 
proceed  at  his  perU.  and  the  Sopreme  Coart 
would  not  restrain  enforcement  pending  the  ap- 
peal.—Pinel  T.  Pind,  136  N.  W.  219. 

S  468  (Mich.)  The  Supreme  0>nrt  may  permit 
appellant  on  a  proper  showing  to  file  an  apiwal 
bond  nunc  pro  tunc  in  the  Supreme  Court  staying 
proceedings  under  the  decree  appealed  from.— 
Pinel  V.  Pinel,  038  N.  W.  219. 

S.  BBOOBD  AMD  PBOOEEDIVCW  MOT 
IM  BECOBD. 
(A)  nutns  to  »•  Sknra  fcx  Boom«> 

1501  (Iowa)  Neither  Code,  i  887S,  nor  as; 
other  prortslon,  authorize  a  preserrsticm  « 

exceptions  to  instructions  by  mere  certificate 
of  the  judge  and  the  reporter  thot  they  were 
taken.-Black  v.  Miller,  138  N.  W.  635. 

(O  iree«wltr  o<  BtU  of  BxevptlOM,  Cm*. 
or  Bta.te»eBt  of  Faots. 

!i547  (Neb.)  Affidavits  on  motion  for  new 
ol  cannot  be  considered  unless  preserred  is 
a  bill  of  eiceptioos.— Schmidt  T.  TiUacs  «C  Pa- 
pillion,  138  N.  W.  72B. 
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CD  DafMta*  Ofcjcetlea*,  Amendmnt,  and 

Conreetlon. 

8  634  (S.D.)  That  both  the  bill  of  exceptions 
and  motion  for  new  trial  bare  been  atrieken 
out  iff  no  reason  for  diBmissinsr  an  appeal  r^- 
larly  taken  o^ervise,  as  the  case  may  stand 
for  reTiew  on  the  jodament  roll  alone.— Baflalo 
Pitta  Go.  T.  Deeff,  138  N.  W.  802. 

3  643  (Iowa)  A  motion  to  strike  appellee's 
amendment  to  the  abstract,  which,  thoogh  not 
filed  in  time,  was  filed  as  soon  as  it  was  known 
'What  points  appellant  was  relyiiqc  on  f <«  a  re- 
-veisal,  will  be  oTermled^Kerr  t.  Yager,  ISS 
N.  W.  906. 

CoBelBalveBess  and  BSMsf,  Impeaeh* 
lav  aad  Oontradletlnv. 

1 668  (lorn)  Jtedtals  In  the  record  on  ap- 
peal fnnn  an  order  that  a  party  appeared 
in  person  on  the  bearing  of  the  application 
for  such  order  cannot  be  contradicted  by  parol, 
bat  must  stand  as  a  veri^  until  corrected  in 
the  district  coDrt^-^engel  t.  Men|^  188  N. 
W.  405. 

<IC)  4itteatloaa  Presented  for  Review. 

S  686  (Minn.)  To  justify  the  reversal  of  an 
order  denying  a  new  trial  on  the  snmnd  that  a 
juror  was  not  sworn,  sudk  fact  should  affirma- 
tively appear,  and  where  the  question  is  in 
doubt  the  decision  of  the  trial  court  is  final. — 
Bakke  t.  Melby,  138  N.  W.  »60. 

f  696  (S.D.)  Where  the  trial  court  did  not 
certify  that  the  evidence  to  support  a  finding 
was  in  the  record,  the  sufficiency  of  such  evi- 
dence could  not  be  revlewedw— Smith  t.  Johnson, 
138  N.  W.  1& 

XL  ASnOMHBHT  OF  XRBOBS. 

1 724  (8.D.)  Specifications  of  error  must  re- 
veal the  precise  gnestion  presented  to  the  tiiat 
court  for  determination,  but  assignments  of  er- 
ror are  sufficient  if,  taken  in  connection  with 
the  brief  and  acc<»npBnying  annment,  they 
present  clearly  the  question  nigea  «  appeaL— 
Tnntland  v.  NoUe.  188  N.  W.  281. 

$725  (B.D.)  On  an  appeal  from  a  judgment 
sustaining  a  demurrer  to  a  complaint  in  a  pro- 
ceeding to  contest  a  local  option  etection,  an  as- 
signment of  error  assigning  as  error  the  anstato- 
ing  of  the  demurrer  Is  sufflcient.— Tuntland  v. 
Noble,  138  N.  291. 

8  743  (Mich.)  Where  no  reference  is  made  to 
tlw  record,  a  criticism  based  on  the  oondoct  of 
counsel  will  not  be  con^dered^Bowen  v.  Chand- 
tor,  188  N.  W.  247. 

zn.  BmEFS. 

1766  (Iowa)  The  question  of  appellant's 
brief  complying  with  Supreme  Court  rule  63 
is  eliminated  by  his  filing,  after  the  raising 
of  the  question,  an  amended  brief  fgUy  meet- 
ing the  requirements.— Ek  t.  Phillips  Fuel  Co., 
1.S8  N.  W.  M7. 

{773  (Mich.)  Where  appellant  perfected  his 

Sp^  and  printed  the  record,  the  duty  to  serve 
»  first  brief  rested  on  appellee  under  Supreme 
Court  rule  41  (90  N.  W.  v),  and  appellee's  mo- 
tion to  dismiss  the  wpeal  for  want  of  prose- 
cution must  be  denied.— Finel  t.  Find,  188  N. 
W.  219. 

{773  (Minn.)  Where  notice  of  appeal  was 
served  August  10,  1912,  and  notice  of  trial  was 
served  in  due  time  for  the  October,  1912,  gen- 
eral term  of  the  Supreme  Court,  but  no  paper 
book  or  p<^nts  and  authorities  were  served  un- 
til October  IBth.  a  motion  to  dismiss  the  appeal 
must  be  granted.— Melin  v.  Stnart,  188  N.  W. 
281. 

Zm.  DUlCnSAI.,  WTTBDKAWAI.,  OB 
ABAMDOmiElTT. 

1761  (Iowa)  An-  appeal  will  be  dismissed 
wheret  pending  its  disposition,  appellant  set- 


tled the  litigation,  though  he  was  induced  to 
do  so  by  the  fraud  of  the  other  party,  where  he 
fhiled  to  return,  or  offer  to  return,  the  conrtd- 
emtion.— lake  v.  Dredge,  188  N.  W.  868. 

ZVI.  BETDBW. 

(A)'  Beope  aad  Blxteat  In  General. 

{ 837  (Minn.)  In  an  action  for  death  at  a 
railroad  crossing,  the  court,  on  defendant's  ap- 
peal, could  not  consider  grounds  of  negligence 
alleged  in  the  complaint,  which  the  trial  court 
refused  to  submit  to  the  jnry.~Tegels  v.  Oreat 
Northom  Ey.  Co.,  188  N,  W.  846. 

{843  (Mich.)  The  question  of  error  in  ex- 
cluding evidence  will  not  be  considered,  where 
the  result  would  not  be  changed  by  giving  to 
the  excluded  evidence  all  the  proMtlve  force 
it  is  entitled  to.— Steketee  v.  Newkirk,  l38  N. 
W,  1034.  ^ 

■  {843  (Neb.)  It  is  unnecessair  to  decide 
whether  a  general  demurrer  wiU  lie  to  a  pe- 
tition BO  far  as  It  attempted  to  state  a  cause 
of  action  In  favor  of  one  of  several  Joint 
plaintiffs,  where  the  gneaticm  of  law  Is  pre- 
sented and  determineid  under  other  aangn- 
ments.— Chalupa  v.  Tri-State  Land  Co.,  138 
N.  W.  603. 

{843  (N.D.)  Under  Const  {  101,  providing 
that  every  point  fairly  arising  on  the  record 
shall  be  decided,  a  point  arises  on  the  record 
only  when  Its  decision  is  necessary  to  the  final 
determination  oi!  the  cause,  and  it  is  proper- 
ly presented  vrith  a  fullness  rendering  It  po» 
eible  to  comprehend  it— Heald  T.  Strong  188 
N.  W.  1114.  ■ 

{ 843  (Wis.)  Whether  the  canse  of  aetiioa 
a^Unst  a  Tendor  for  failure  to  get  timber  stand- 
ing on  the  land,  but  previously  sold  to  another, 
is  for  fraud  or  breach  of  warrant,  is  immate- 
rial to  defendant,  and  so  will  not  be  decided: 
the  complaint  stating  both  caoses  of  action,  and 
the  measure  of  damages  adopted,  the  value  of 
the  timber  removed,  being  the  loweat  appUeaUe 
to  either.— Darlington  T.  J.  I*.  Gates  Land  Co., 
138  N.  W.  72. 

(B)  Ia«avl*«atorri  Collateval,  and  Svwle- 
MeatavT  PrMMdlav*  <(aeatt«aa. 

S  870  (Mich.)  An  interlocutory  order  grant- 
ing a  right  to  appeal  from  an  order  of  the 
probate  court,  cannot  be  reviewed  on  writ  of 
error.- Apsey  v.  De  Young,  138  N.  W.  1054. 

{873  (N.D.)  Where  a  motion  for  a  new 
trial,  based  on  the  insufficiency  of  the  evi- 
dence, ta  made  and  denied  after  judgment,  tiie 
Supreme  Court  will  not  on  appeal  from  the 
judgment  consider  assignments  based  st^ly  on 
the  Insufficiency  of  the  evidence. — ^Heau  v. 
Strong,  138  N.  W.  1114. 

On  appeal  from  the  judgment  alone,  the  sof- 
Oekeacy  of  the  evidence  is  not  brought  up  for 
decision  by  an  assignment  of  error,  where  the 
sufficiency  of  the  evidence  was  not  challenged 
at  the  trial,  but  only  by  a  motion  for  new 
trial  after  judgment— Id. 

(0>  Parttea  Btntltled  f  Allege  Brrw*  . 

{  877  (Iowa)  Where  plaintiff  secured  a  more 
favorable  taxation  of  costs  than  he  was  en- 
titled to,  he  could  not  complain  thereof,  though 
defendants  did  not  appeal.— Rice  v.  Rice,  138 
N.  W.  Ull. 

{  882  (Iowa)  An  objection  to  an  instruction, 
in  substance  the  same  as  one  requested  by  Uie 
party  complaining,  will  not  be  considered  on  ap- 
|ea].-Braddlcb  v.  PhiUips  Goal  Co..  188  N.  W. 

{ 882  (S.D.)  One  who  invites  or  brings  er> 
ror  into  a  case  cannot  be  heard  tftereaiter  to 
complain  of  it-^>andd  t.  Wol^  188  N.  W. 
814. 
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pleadings  to  the  proof  only  where  an  amend- 
ment  does  not  change  lubetantially  the  claim 
or  defense.— Peterson  t.  Lincoln  Coanty,  138  N. 
W.  i22. 

The  power  of  the  Supreme  Oonrt  to  permit 
an  amendment  of  a  pleading  to  conform  to  the 
proob  is,  as  a  role,  only  exercised  to  sustain 
a  Jadgment,  except  where  it  clearly  appears 
tibat  the  refusal  to  permit  an  amendment  would 
cause  a  miscarriage  of  Justice.— Id. 

•  rBI)  Pveanaiptl«aa. 

J 90 1  (Wis,)  One  who  assignu  error  must 
rmatively  show  such  error.—Mannfactur- 
ers'  &  Merchants'  Inspection  Bureau  t.  BTcr- 
wear  Hosiery  Co.,  138  N.  W.  624. 

|BII  (Iowa)  Where  the  order  appealed 
from  appears  to  have  been  entered  Iv  the 
district  court  and  is  properly  of  record  in  the 
proceedings  in  that  court,  It  will  be  assumed 
that  the  application  therefor  was  heard  be- 
fore the  court  and  not  by  a  judge. — ^Mengel  t. 
Menge!,  138  N.  W.  495. 

S  927  (Neb.)  In  reviewing  a  direction  of  a 
verdict  for  pmintlff,  the  court  will  assume  the 
existence  of  every  material  tact  which  the 
evidence  for  defendant  estabHsbes  or  tends 
to  prove,  and  all  proper  inferences  from  such 
facts.— Central  Nat  Bank  v.  Ericson,  138  N. 
W.  563. 

1930  (Iowa)  It  will  be  presumed  that  the 
jury  followed  an  instructton  authorizing  re- 
covery only  in  the  event  that  such  damages 
were  shown  by  the  testimony. — Scott  v. 
O'Leary,  138  N.  W.  512. 

§  930  (Iowa)  It  mast  always  be  presumed 
that  the  Jury  followed  the  instnictions^Down- 
ing  V.  Fanners*  Mut.  Fire  Ins.  Co.,  138  N.  W. 
»1T. 

i  634  (S.D.)  It  will  be  presumed,  on  appeal,  in 
support  of  a  judgment  for  plaintiff  that  the  jury 
found  certain  facts  as  claimed  by  plalntifE ;  nuu 
facts  being  necessary  to  support  the  judgment- 
Harris  V.  Lyons,  138  N.  W.  2^ 

{939  (Iowa)  Papers  and  documents  Includ- 
ed in  a  transcript  which  Is  duly  certified  must 
be  assumed  to  he  a  part  of  tlie  record  beloVi 
although  not  meciflcaUy  identified.— Mengel  T. 
MengeT,  138  NT  W.  485. 

S  939  (Iowa)  Under  Supreme  Conrt  rules 
30,  31,  32,  and  Code,  |  4118,  it  is  presnmed 
the  appellant's  abstract,  certified  to  contain 
all  the  evidence  "material,"  contains  all  the 
evidence  necessary  for  consideration  of  the 
errors  presented,  unless  appellee  supplies  al- 
leged omissions  by  amended  abstract- Ek  t. 
PlSnilpa  Fuel  Co.,  138  N.  W.  547. 

(F)  Discretion  of  Ijower  Coart. 

1 947  (Wis.)  The  rule  that  where  a  court  has 
discretion  to  grant  a  motion,  trat  denies  it  on 
the  theory  of  lack  of  power,  the  order  mast  be 
reversed,  does  not  apply  where  do  sufficient 
ground  is  shown  for  the  exercise  of  the  discre- 
tion or  where  the  court  decides  it  had  no  pow- 
er, and  that  if  It  had  It  would  deny  the  mo< 
tion.— Kats  v.  De  Wolf,  188  N.  W.  1013,  1016. 

1 954  (Hicfa.)  Granting  a  temporarr  injunc- 
tion is  not  reviewable,  in  the  absence  of  an  abuse 
of  discretion.— Onen  v.  Herkimer,  138  N.  W. 
198. 

.  {959  (Neb.)  Unless  the  discretion  of  a 
court  in  refusing  to  permit  defendant  to 
amend  the  answer  after  trial  has  been  began 
is  abused,  xuch  mling  will  not  be  disturbed.— 
KioQty  r.  nhfcaso*  B.  A:  Q.  B.  Co.,  138  N.  W- 
677. 

.  i96l  ror^  k  Di8creti<HiaTy  vttixm  in  erant- 
9  dJt^^rS  tw^r  St-  1  409^  can 


from  a  mortgage  sale  in  the  exercise  of  the 
court's  discretion  will  not  be  reversed  unless 
abase  of  discretion  is  shown.— Butler  v.  Secrist 
138  N.  W.  749;  Kissinger  v.  BuUer,  Id,  750. 

1969  (S.D.)  The  trial  court  having  a  wide 
discretion  aa  to  the  coarse  of  trials  ud  condnei 
of  parties  and  counsel,  its  action  therein  wiD 
not  be  error  unless  there  has  been  a  gross  abuse 
of  discretion.— Daudel  v.  Wolf,  138  N.  W.  814. 

1 981  fMich.)  The  discretion  of  the  trial  Jodn 
in  refusing  a  motion  for  new  trial  will  not  be 
disturbed,  unless  abiued.— Branch  v.  Klatt,  138 
N.  W.  263. 

1 984  (Mich.)  The  allowance  by  tbe  trial 
court  of  solicitor's  and  receiver's  fees  in  ^o- 
ceedings  for  the  dbtribution  of  proceeds  of 
a  sale  of  the  property  in  the  hands  of  the  re- 
ceiver win  not  be  disturbed  in  the  abaenoe  of 
an  abuse  of  its  discretion.— Oorman  T.  I^trick 
Hirsch  Co.,  188  N.  W.  1079. 

f  988  (NJ>.)  The  discretion  of  the  trial 
court  in  granting  or  refusing  extensions  of 
time  to  prepare  a  cause  to  be  settled  and  state- 
ment of  the  case  will  not  be  interfered  with 
by  the  Supreme  Court,  exMpt  in  cases  of  man- 
ifest abuse  of  discretion.— Bwald  T.  8tron&  13S 
N.  W.  1114. 

(O)  ftnMtloBS  of  Fmet,  T»«lets,  «b«  WtmA- 

{996  (Hinn.)  The  rule  that  findings  of  the 
trial  judge  will  not  be  reversed,  unless  manifest- 
Ij  against  the  evidence,  appbes  to  inferenct^ 
from  undisputed  facts,  documentary  evidnice. 
depositions,  or  the  report  of  a  refereeT-Wimdrr 
V.  Turner.  138  N.  W.  770. 

{997  (S.D.)  Where  both  parties  requested 
a  directed  verdict,  the  decision  of  the  trial 
Judge  is  coudDsive  on  appeal,  unless  against 
the  dear  preponderance  of  tiie  evidence.— Gty 
of  Deadwood  t.  Hnrsh.  138  N.  W.  1122. 

{907  (Wis.)  Here  negative  testimony  of  a 
ringle  witness  held  insufficient  to  justi^  the 
reversal  of  a  verdict  directed  by  the  court  on 
the  ground  that  the  evidence  was  inHuffident 
to  show  gross  negligence  of  defendant's  mot- 
onnan.— Raasch  v.  Milwaukee  Electric  Ry. 
*  light  Co.,  188  N.  W.  80& 

1999  (Neb.)  Where  a  verdict  is  so  dearlr 
wrong  as  to  Induce  the  belief  on  the  part  of  ihf 
reviewing  court  that  it  must  have  been  foand 
through  passion,  prejudice,  mistake,  or  sobm 
means  not  apparent  in  the  record,  it  will  he  set 
aside.— Tyler  v.  Hoover,  188  N.  W.  128. 

{1001  (Iowa)  The  Supreme  Conrt  will  not 
interfere  with  a  finding  in  answer  to  a  spedsl 
interrogatory,  which  has  snpport  in  the  testi- 
mony.—Scott  T.  O'Leary.  188  N.  W.  612. 

1 1001  (Iowa)  There  '  being  substantial  m- 
dence  In  support  of  a  Terdlct,  the  appellate 
court  cannot  disturb  It  as  tiie  resnlt  of  psi- 
sion  or  prejudice.— i«  law's  ESstati^  138 
N.  W.  BSl. 

{  1001  (Wis.)  A  court  on  appeal  Md  war- 
ranted in  setting  aside  a  verdfct  obtained  « 
perjured  testimony  to  further  JuBtice.— Loehr  r. 
Wckson,  138  N.  W.  61. 

{  (002  (Iowa)  A  verdict  on  conflicting  evi- 
dence is-  conclusive.— Vernon  v.  Iowa  State  Trav- 
eling Men's  AsB'n,  138  N.  W.  606;  DeposJi  r. 
Brown,  Id.  908. 

{  1002  (Iowa)  The  Supreme  Court  wilt  not 
pass  upon  the  weight  of  conflicting  evidence.— 
Seevers  v.  Cleveland  Coal  Co.,  138  N.  W.  TiV.. 

I  1002  (Neb.)  Where  tliere  is  a  conflict  of  evi- 
dence upon  the  material  facts,  touching  tb« 
cause  of  action  or  defense,  in  an  action  at  Uv. 
a  reviewIng_conrt  will  not  disturb  tte  verdict. 
—Tyler  vTHoovw,  188  N.  W.  12& 
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{1002  (Neb.)  When  the  eTidenee  li  con- 
flicting, but  there  l8  sufficient  to  support  the 
verdict,  it  will  not  be  disturbed,  thonsh  the 
reviewinrcourt  might  reach  a  different  cbn- 
cluflion.— Kiane;  t.  Chicago,  B.  &  Q.  R.  Co., 
138  N.  W.  577. 

1 1002  (Neb.)  A  Terdict  on  conflicting  eri- 
dence  gumcient  to  sustain  a  recoreir  tor  tithnt 
party  will  not  be  disturbed.— Schmidt  T.  Village 
of  Papillion,  138  N.  W.  725. 

I  1003  (Iowa)  The  question  of  the  weight 
or  preponderance  of  evidence  cannot  be  re- 
viewed.—Brinsmald  T.  Order  oi  United  Oom- 
merdal  Travelers  of  America,  188  N.  W.  465. 

S  1003  (Wis.)  The  Supreme  Court  cannot  set 
aside  a  verdict  upon  the  ground  that  it  Is 
against  the  weight  of  the  evidence.  If  there  la 
some  credible  evidence  to  support  it,  and  the 
trial  conrt  denied  a  new  trial,  thoa^  it  might 
not  have  reached  the  same  result  as  tba  jury, 
—Milwaukee  Trust  Co.  v.  City  of  Milwaukee, 
138  N.  W.  707. 

I IMU  (lUeh.)  Tbs  evldaice  behu  in  sharp 
conflict,  refusal  to  grant  a  new  tnal,  on  the 
groond  that  the  verdict  was  against  the  weight 
of  evidence,  cannot  be  disturbed  on  appeal.— 
Rice  T.  City  of  Pontlac,  138  N.  W.  282. 

I  iOOS  (Minn.)  In  an  action  for  Injtiries  to 
a  trackman  by  being  pushed  from  a  moving 
hand  car  by  a  fellow  servant,  evidence  held 
sufficient  to  sustain  a  verdict  for  plaintiff,  aft- 
er ite  approval  by  the  trial  court— Vaneff  v. 
Great  Northern  By.  Co.,  188  N.  W.  1027. 

1 1008  (N.D.)  Findings  of  the  court  cm  qaes* 
tions  of  fact  have  the  same  weight  as  a  veraiet 
—State  V.  Banks.  138  N.  W.  873. 

1  1009  (Iowa)  Where  the  trial  court  had  the 
witnesses  before  It,  its  findings,  even  in  an  equl- 

Scase,  should   be  given  weight— Healy  T. 
ohn,  188  N.  W.  561. 

1 1010  (Mich.)  Findings  by  the  trial  oourt  are 
conclusive  on  appeal.  If  there  was  evidence  tend- 
ing to  sustain  tbem.— Powen  v.  Calboon  Coun- 
ty, 138  N.  W.  286. 

i  1010  (Mich.)  A  finding  by  the  trial  court 
on  the  facts  cannot  be  reversed,  unless  there  is 
a  total  want  of  evidence  to  support  it  or  It 
is  contrary  to  the  undisputed  evidence. — ^Hol- 
comb  V.  Sayers,  138  N.  W.  1043. 

S  1010  (N.D.)  Findings  of  fact  on  the  trial 
of  a  cause  at  law  by  the  court  sustained  by 
substantial  evidence  will  not  be  disturbed. — 
State  T.  Banks,  138  N.  W.  973. 

i  1010  fWis.)  FindiDss  of  fact  by  tbe  trial 
court  will  be  sustained,  unless  the  evidence  so 
strongly  preponderates  against  the  same  as  to 
IndlMts  t&at  they  are  wrong.— Vote-Berga  Co. 
V.  Carter-Wabeno  Telephone  Co.,  138     w.  47. 

I  roi  i  (Neb.)  Where  there  Is  a  coofiict  of  ev- 
idence upon  the  material  facta,  touching  the 
cause  of  action  or  defense  in  an  action  at  law, 
a  reviewing  court  will  not  dlitnrb  tin  findings 
and  judgment  of  tbe  trial  eoart— T^ler  t.  Hoov- 
er, 138  N.  W.  128.  » 

1  101 1  (Neb.)  In  proceedings  to  revive  a  dor- 
mant judgment,  a  finding  for  defendant  on  con- 
flicting evidence  will  not  be  disturbed.— Sand- 
wich Mfg.  Co.  v.  Huckfeldt,  138  N.  W.  S66. 

i  1012  (Neb.)  The  findings  and  jud|^n«it  of 
the  trial  conrt  will  be  set  aside  where  they  are 
clearly  against  the  weight  of  evidence.— l^Ier  t. 
Hoover,  138  N.  W.  1^ 

(H)  Harmless  Brswr, 

f  1031  (S.D.)  Unless  tbe  party  moving  for  a 
new  trial  shows  that  he  desires  further  time  to 
file  rebuttal  affidavits,  it  will  be  presumed  that 
the  court  properly  overruled  objection  to  the 
counter  affidavit  without  prejudice  to  the  mov- 
ing party.— Dandel  v.  Wolf,  138  N.  W.  814. 

1 1033  (8.D.)  Proof  of  the  entire  transaction 
by  plaintiff  in  a  claim  and  delivery  proceeding, 
as  a  part  of  bis  main  case,  Instead  of  merely' 


proving  ownership^  demand  and  refusal— all  that 
was  required  In  tne  first  Instance-^waa  adnn- 
tageoua  to  defendant- Harris  t.  Lyons,  138  N. 

W.2d6. 

i  1036  (Minn.)  In  a  proceeding  to  enforce  a 
mechanic's  Hen,  no  prejudice  resulted  to  tbe 
owner  from  the  order  compelling  another  lien 
claimant  to  intervene,  after  plaintiff's  cause  was 
tried  and  before  entry  of  judgment,  in  view  of 
Rev.  Laws  1905,  {  3517.— lindquist  v.  Young, 
138  N.  W.  28. 

i  1047  (Iowa)  Striking  out  of  a  part  of  plaln- 
tiiTs  evidence  was  not  prejudicial  where  the 
matter  stricken  was  conceded.— Vernon  v.  Iowa 
State  Traveling  Men's  Ass'n,  138  N.  W.  898. 

i  1048  (Mich.)  Defendant's  rights  are  fully 
protected,  where,  being  asked  on  crov-examina- 
tion  if  be  bad  not  offered  a  certain  amount  to 
settle  the  matter,  objection  thereto  is  sustained, 
and  the  jury  instructed  not  to  consider  it  or 
let  it  Inflnenos  them.— Blanksma  v.  E^big,  1S8  M. 
W.  234 

i  1050  (Iowa)  Enoneoni  admission  of  vfi- 
dence  (tf  raasimaUe  value  in  action  for  price 
tried  on  tbe  theory  that  the  rights  of  the  par- 
ties depended  on  whether  there  bad  been  an  ac- 
ceptance kOd  not  prejudicial.— Buckeye  Traction 
IHtcher  Co.  v.  Smith,  .  188  N.  W.  817. 

1  1090  (Mich.)  In  an  action  In  assumpsit  for 
the  value  of  an  engine  which  plaintifl  bad  de- 
livered to  defendant  in  exchange  for  real  estate 
which  defendant  did  not  convey,  the  error  in  ad- 
mitting the  testimony  of  a  witness  giving  his 
understanding  as  to  a  coi^versation  between  the 

Sarties  held  not  reversible.— Bowen  T.  Obandler, 
38  N.  W.  247. 

1 1050  (Neb.)  Any  error  in  the  admission  of 
endenee  aa  to  decedent  being  usually  a  careful 
man  could  not  affect  the  verdict  where  all 
the  facte  as  to  his  actions  were  before  the  jury. 
-Wilkina  v.  Water  &  Light  Co.  of  Nebraska 
City,  138  N.  W.  764. 

I  1050  (N.D.)  The  admission  of  testimony  is 
without  prejudice,  where  the  same  witness  bad 
already  covered  the  matter  without  objection.— 
Heald  v.  Strong,  138  N.  W.  1114. 

1  1050  (S.D.}  Error  in  admltHng  evidence  held 
not  prejudicial  to  defendant— Harris  t.  Lyons, 
138  N.  W.  285. 

I  1050  (Wis.)  The  admission  of  eqwrt  testt- 
mony  as  to  a  cause  of  an  explosion  not  alleged 
by  the  complaint  is  a  prejudice  to  defendant's 
substantial  rigbt  to  know  what  charge  of  neg- 
ligence is  made  against  him.— Brey  v.  Forrestu, 
138  N.  W.  645. 

f  1051  (S.D.)  Admission  of  evidence  upon 
undisputed  facte,  if  error,  Md  harmless^ 
Clow-Schaat  Lumber  Co.  v.  Kass,  138  N.  W. 
1120. 

S  1053  (Minn.)  The  admission  of  evidence,  In 
an  action  for  injuries  to  an  employ^  from  a  de- 
fective boiler,  that  the  man  who  sold  the  botler 
said  It  had  been  subjected  to  a  test  does  not 
require  a  reversal,  where  the  court  Instructed 
that  it  was  tbe  duty  of  the  defendant,  before 
operating  the  boiler,  to  have  it  Inq)ected  by  a 
state  boiler  inspector.— Sivertson  t.  City  «t 
Moorehead,  1S8  N.  W.  674. 

8  1056  (Iowa)  Exclusion  of  evidence  of  ad- 
missions by  plaintilTs  intestate,  regarding  his 
conduct  In  another  aoddent  over  a  year  Mfore 
the  transaction  in  controversy  If  erroneous, 
hetd  not  reversible  enor.— Scott  T.  O'Leary,  188 
N.  W.  512. 

}  1056  (Iowa)  Where  jury  found  that  pur- 
chaser was  not  entitled  to  recover  back  pur- 
chase price,  the  exclusion  of  evidence  to  show 
the  freight  paid  by  him  was  not  prejudicial.— 
Buckeye  Traction  Ditcher  Co.  T.  Smith,  138 
N.  W.  817. 

8  1056  (N.D.)  The  exclusion  of  evidence  as  to 
the  possibility  of  hearing  signals  of  a  train 
Just  prior  to  an  accident  was  not  prejodleial 
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S  1057  (Iowa)  GxclaaioD.  of  eridence  of  a 
fact  practically  admitted  was  bannlesi.— In  re 
Law'i  Estate,  138  N.  W.  S31. 

1  1058  (Iowa)  The  exclosioo  of  tcetimoQ;  is 
Dot  error  where  it  is  afterwarda  admitted. — ^Uu* 
terfaanucheldt  t.  Misaoari  State  life  Ins.  Co., 
138  N.  W.  409. 

1  1098  (Iowa)  Rejection  of  teatlmouTt  fully 
covered  b;f  subeequeut  eridence  admitted,  is 
not  prejudicial. — Vernon  v,  Iowa  State  Travel- 
ing Men's  Asa'n,  138  N.  W.  606. 

1 1062  (Iowa)  Where  the  evidence  was  whol- 
ly inanffident  to  warrant  any  finding  that  a 
townabip  treaeorer  was  negligent  in  selecting 
,  as  a  depositorv  a  bank  which  failed,  failure  to 
submit  snch  issue,  If  error,  was  harmless. — 
School  Tp.  of  Eden  In  CarroU  County  Ster- 
eni,  1S8  N.  W.  027. 

f  1062  (Wis.)  It  was  not  error  to  refuse  to 
Incorporate  defendant's  requested  questions  in 
a  special  charge,  where  the  verdict  fully  covered 
all  the  inqoiriea  suggested  by  the  rejected  qneB- 
ttona  and  all  the  liti^ted  lanea.— Monk  t.  Hod* 
hurt,  138  M.  W.  68. 

{  1062  (Wis.)  Error  In  Including  an  improper 
questiott  in  a  special  interrogatory  held  not 
prejndldaL— Milwaukee  Trust  Co.  t.  City  of 
Milwaukee,  188  N.  W.  707. 

1 1064  (Iowa)  Error  in  an  Instruction  that 
the  negligence  of  the  officers  and  agents  of  de- 
fendant corporation  was  that  of  the  corpora- 
tion, and  that  a  foreman's  negligence  was  Im- 
putable to  It,  was  not  prejudicial  to  defendant 
where  the  foreman's  duty  related  to  fumisblng 
a  safe  place  of  work,  which  defendant  was 
bound  to  perform.— Johnson  t.  Com  Products 
Refining  Co.,  138  N.  W.  616. 

S  1064  (Iowa)  An  instruction  as  to  the  skill 
of  a  physician,  though  inaccurate,  held  harm- 
less.—Haradon  T.  Sloan,  1S8  N.  W.  066. 

I J  064  (Iowa)  EIrroneons  Instruction  as  to 
measure  of  damages  on  one  cause  of  action  held 
to  require  a  reversal,  where  it  could  not  be  de- 
termined how  much  was  allowed  on  each  cause. 
—In  re  Oldfield's  Estate,  138  N.  W.  846. 

1 1064  (Iowa)  In  a  civil  damage  action  by  a 
minor  for  the  Ices  of  support  of  his  father  re- 
sulting from  his  death  while  intoxicated,  de- 
fendant held  not  prejudiced  by  instructions  re- 
quiring that  plaintiff  prove  that  bis  loss  was  in 
consequence  of  such  fntoxication.7— Lee  t.  Hed- 
erman.  138  N.  W.  893. 

i  1064  (Neb.)  Where  pUtntiff  was  not  guilty 
of  contributory  negligence,  the  submisBion  of 
that  qaestion  by  an  erroneous  instruction  is 
not  prejudicial  to  defendant.— Mitchell  v.  Oma- 
ha Packing  Co.,  138  N.  W.  739. 

1 1065  (Minn.)  In  an  action  to  set  aside  a 
deed,  instructions  as  to  the  effect  of  findings  by 
the  jury  on  questions  submitted  to  them  held 
not  prejudicial  to  either  party.— McEleney  v. 
Donovan,  138  N.  W.  306. 

1 1066  (Iowa)  An  instruction,  if  erroneous, 
MM  harmless  as  Inapplicable  to  the  evidence.— 
Kennls  v.  Ogden  Coal  Co.,  138  N.  W.  467. 

{  1066  (Iowa)  An  instruction  ignoring  con- 
tributory negligence  of  a  patient  suing  for  mal- 

{iractice  held  not  to  have  prejudiced  appellant, 
n  abeence  of  evidence  as  to  iuae.— Hazadon  v. 
Sloan,  138  N.  W.  666. 

1 1066  (Iowa)  A  failure  of  the  jury  to  read 
the  charge  held  to  remove  the  prejudicial  effect 
of  inclusion  of  a  charge  on  a  withdrawn  issue 
which  was  not  read  by  the  court.— Vernon  v. 
Iowa  State  Traveling  Men's  Ass'n,  138  N.  W. 
6»6. 

The  inclusion  of  a  withdrawn  issue  in  a  writ- 
ten charge  Acid  not  prejudicial  where  the 
withdrawal  bad  been  repeatedly  called  to  the 
Attention  of  the  jury,  was  not  read  by  the 


negligence,  the  submission  of  that  question  by 
an  erroneous  instruction  Is  not  prejudicial  to 
defendant— Beebe  y,  Scotta  Bluff  County,  138 
N.  W.  737. 

I  1066  (Wis.)  The  refusal  of  a  correct  in- 
struction in  a  proceeding  involving  a  chance  <it 
grade  of  a  city  street  and  assessing  damages 
held  not  prejudicial  to  the  dty.- Milwaukee 
Trust  Co.  V.  City  of  Milwaukee.  188  N.  W.  707. 

i:  1068  (Mich.)  Error  in  an  instmctlon  inaih 
.  cable  fo  the  facts  held  cured  by  the  antonnt 
awarded.— Snyder  v.  Markham,  188  N.  W.  231. 

I  1068  (Mich.)  In  an  action  for  assault  and 
battery  with  ravishment,  an  instruction  hrld 
not  prejudicial  as  allowing  the  Jury  to  credit 
plaintiff's  story  in  part  and  disbelieve  It  in 
part.— Totten  v.  Totten,  138  N.  Wl  267. 

I  1070  (Wis.)  If  a  special  verdict  reasonably 
coven  all  the  matertaT  issues,  other  immaterial 
answers  or  answers  not  covering  distinct  is- 
sues are  not  reversible  error.— Mllwankee  Trust 
Co.  V.  City  of  Milwaukee,  138  N.  W.  707. 

{  1070  rwis.)  Where  the  verdict  found  evcty 
essential  fact  involved,  there  was  no  pndodidal 
error  in  not  incorporating  in  the  Terdict  cer^ 
tain  special  questions  requested. — ^Krawieekl  i; 
Kieckhefer  Box  Co.,  138  N.  W.  7ia 

f  1073  (Iowa)  Where  the  damages  allowed 
for  breach  of  a  manufacturer's  contract  to  fur- 
nish and  deliver  machinery  for  sale  was  less 
than  the  proper  measure  of  damages,  there  was 
no  prejudice  to  the  manufacturer  in  awarding 
the  expense  of  obtaining  orders.— Portable  Ele- 
vator M^>  Co.  T.  Bradley.  Merriam  &  Smith, 
138  iCw.  915. 

(J)  Deeisiona  9t  Interm«dlato  Comrte. 

1 1 094  (Iowa)  A  finding  of  the  district  court 
on  appeal  from  a  tax  assesamoit  that  it  should 
be  reduced  will  not  be  disturbed  ft  supported  by 
evidence.— Reiniger  t.  Board  edt  Review  « 
Charles  Qlty,  138  N.  W.  899. 

(K)  Snbseanent  Appeals. 

i  1097  (Bfinn.)  A  dedsion  on  appeal  is  the 
law  of  the  case  on  a  subsequent  appeal,  where 
the  evidence  at  both  trials  was  in  snbstsnet 
the  same.— Stata  T.  Gnat  Northeni  By.  Co. 
138  N.  W.  671. 

XVII.  DETEBMIHATIOH  AHD  DI8PO- 
SrnOH  OF  GAUSE. 

(A)  Deelslaa  la  0«»erat. 

i  1106  (Wis.)  The  Supreme  Court  majr,  un- 
der its  control  over  inferior  courts,  confored 
by  Const  art  7,  I  3,  remit  the  record  to  the 
trial  court  to  enaUe  appellant  to  move  there 
for  a  new  trial  on  the  ground  of  evidence  dis- 
covered since  the  taking  of  the  appeaL— Jones 
T.  Providence  Washliigton  Ins.  Co^  138  N.  W. 
1005. 

(B)  AAnuwee. 

i  1140  (Iowa)  A  mere  mathematical  error  in 
figuring  up  the  amount  due  can  be  cured  on  ajh 
peal  by  ordering  a  remittitur.- Bradley,  Merri> 
am  «  Smith  t.  Goetsch^  138  N.  W.  828. 

<D>  BaversMl. 

1 1171  (Iowa)  Where  the  verdict  for  tnjoiiei 
to  the  person  and  to  a  horse  and  buggy  was 
small,  alleged  error  of  the  Jury  in  allowmg  dam- 
ages for  Injuries  to  the  harness,  wbidi,  if  al- 
lowed,  was  very  smUl,  would  not  call  tor  a  ic- 
versal-Scott  t.  (VLeary,  138      W.  612. 

S  1176  (Neb.)  In  foreclosure  where  the  trial 
court  failed  to  credit  the  proper  amounts  of 
rents  and  profits  on  the  mortage  debt,  the  Su- 
preme Court  will  determine  such  amounts  sod 
remand  the  cause  with  dlrectlOBa  to  modify  At 
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decree  aecofflUigly^Attwootf  t.  Warntf,  188  K. 

W.  605. 

{  1 1 77  (NJ>.)  In  claim  and  delivery,  where 
there  is  no  dispute  in  the  evidence  as  to  the 
value  of  the  properbr  wrongfoUy  disposed  of  or 
■till  held  hs  plaintiff,  and  no  point  is  made  on 
the  trial  as  to  th6  value  of  property  bailed  to 
defendant,  which  is  seized  in  the  claim  and  de- 
livery, a  new  trial  need  not  be  ordered,  but  the 
Judsment  may  be  made  to  conform  to  ue  facts. 
—Smith  T.  Willoughby,  138  N.  W.  7. 

f  1 178  (Wis.)  Ordinarily,  a  holding  on  appeal 
that  a  verdict  for  personal  injuries  is  excessive 
would  result  In  reversing  the  judgment  and 
naming  a  sum  which  plaintiff  might  accept  and 
terminate  the  litigation:  but,  where  the  evi- 
dence to  establish  defendant's  negligence  ia  un- 
satisfactory, the  cause  will  be  remanded  for  a 
new  trial.— Depow  t.  Chicago  &  N.  W.  Ry.  Co., 
188  N.  W.  42. 

Eridence,  in  an  action  for  negligence,  on  the 
question  of  defendant's  negligence,  held  to  be  so 
unsatisfactory  as  to  justify  a  remand  of  the 
cause  for  a  new  trial  upon  determining  that  the 
recovery  Was  excessive,  instead  of  merely  reduc- 
ing die  neowy.— Id, 

<r)  MaateM  mmA  B*r»waai»»a  tm  t^mwrnw 

f  tIM  (Wis.)  Where  tbe  court,  in  its  opin- 
ion on  defenaant's  appeal  from  a  judgment 
for  plaintiff,  did  not  refer  to  his  counterclaim, 
because  tbe  record  showed  no  right  to  recover 
thereon,  the  effect  of  its  man&te,  reversing 
and  remanding,  with  direction  to  dismiss  the 
complaint,  was  to  deny  recovery  on  the  counter- 
claim.—i:x)ehr  V.  Dickson,  188  N.  W.  1128. 

{  ir9S  (Neb.)  Tbe  decision  of  questions  prc- 
aented  to  the  Supreme  Court  becomes  the  law 
of  the  case,  and,  for  the  purposes  of  the  litiga- 
tion, settles  conclusively  the  points  adjudicated. 
— Hehning  v.  Forrester,  138  N.  W.  190. 

XVra.  IIABIMTIBS  OH  BOmM  AHD 
UHDERTAKmOS. 

1 1234  (Wis.)  finzflties  on  an  aweal  bond,  on- 
tfertaking  to  pay  a  judgment  if  aSnned,  are  not 
liable  for  a  judgment  rendered  by  the  trial 
court,  on  direction  of  tbe  appellate  court  that 
if  the  parties  elect,  a  judgment  may  be  entered 
for  KLiOOO.— Lehman  T.  Amstezdank  OoflEee  Go., 
138  N.  W.  60a 

APPEARANCE. 

See  Appeal  and  Error.  I|  485,  668;  Constitu- 
tional Law,  I  800 ;  iHTorce,  |  202 ;  Drains, 
^4;  Judgment,  |  VIS;  PartneEshlp,  H  201, 

APPOINTMENT. 

Bee  Jury,  |  Id. 

APPROPRIATION. 

See  Waters  and  Water  Oonme.  U  19>  83, 180. 

APPROVAL 

Sea  Sates,  |  28. 

ARBITRATION  AND  AWARD. 

Sea  Insurance,  |  612. 

ARGUMENT  OF  COUNSEL 

Bee  Appeal  and  Error,  H  207,  261;  Criminal 
Uw,  H  68&-730,  1060,  1064,  1119;  Trial,  | 

ARMY  AND  NAVY. 

S  52  (Wis.)  The  governor  of  the  National 
Bome  for  Disabled  Velunteer  Soldiers  is  not  an 


"office^  of  tbe  United  States.— In  re  Doe's  Es- 
tate, l38  N.  W.  97. 

An  order  of  the  coanty  court  requiring  the 
governor  of  the  National  Home  for  Diaabled 
volunteer  Soldiers  to  appear  and  submit  to  an 
examination  on  oath  touching  the  property  in 
his  possession  of  an  inmate  oc  the  home  dying 
intesute  is  not  invalid  as  c<mflicting  with  the 
acts  of  Congress  and  regulations  made  in  pur- 
snance  thereof  relating  to.  tiie  management  of 
the  Home.— Id. 


ARREST. 


See  Bail,  |  90. 


Z.  XH  Cnm.  A0TIOK8. 

i27  (Mich.)  An  affidavit  fi»r  the  Issuance  of 
the  capias  keU  inaofflcient  as  not  showing  that 
the  affiant  had  personal  knowledge  of  the  tratti 
of  the  tacts  stated.- Bfartin  t.  Oag^  188  N.  W. 

278. 

ASSAULT  AND  BATTERY. 

See  Appeal  and  Bnor,  I  1068 ;  Criminal  Law, 
U  ^  86S;  Evidence.  |  219 :  Indictment  and 
aformation;  Bape,  »  66,  ^:  Trial,  1  2B0. 

Z.  CIVIL  XSAMIItSrT, 

<m  Awiaas. 

138  (Wis.)  Where  an  assault  Is  made  on  a 
public  street  and  In  the  presence  of  several  jwr- 
sons,  tbe  injury  to  plaintiff's  feelings  reenltlng 
from  the  Indignity  and  public  exposure  are  to 
be  considered  by  the  jary  in  determining  the 
amount  of  damages.— Elwell  v.  Boeshard,  138 
N.  W.  46. 

i  40  (Wis.)  A  verdict  for  $800  for  assault  and 
battery  held  not  excessive.— ^well  t.  Bosshaid, 

138  N.  W.  46. 

n.  ORIMIXAI.  BBSPOHSIBXXJVT. 

(B)  ProaeootlOK  ftuA  Pnnlabmomt. 

1 82  (Minn.)  In  cases  of  assault,  no  burden 
rests  on  defendant  to  prove  his  act  was  justifi- 
able, because  in  self-defense:  but  the  jury,  to 
convict,  must  be  satisfied  beyond  reasonable 
doubt  that  tbe  act  was  not  ju8afiable.^tate  t. 
McOxath,  138  N.  W.  310. 

ASSESSMENT. 

See  Damages,  |S  208-217 ;  Drains,  »  67-86; 
Municipal  Corporations,  H  459-087;  Taxa- 
tion. ||  40,  8%-48£ 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  H  724-743;  Criminal 
Law,  SllSa  1178. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors ;  Banks 
and.  Banking;  Fraudulent  Conveyances;  In- 
terest {  22:  Municipal  Corporations,  {  281; 
Pleading  f  880;  Waten  and  Water  Courses, 
I  268.  . 

m.  BIOHT8  AMD  UABIUTim  OF 
PARTIE8. 

I  108  (Minn.)  An  assignment  of  claims  of  a 
mortgagor,  for  threshing  done,  to  tbe  mortga- 
gee of  threshing  machinery,  held  to  import  a 
direction  to  the  mortgagee  to  pay  certain  debts 
due  for  labor  performed  in  the  operation  of 
machinery,  ana  to  entitle  the  holder  of  a 
claim  for  such  labor  to  recover  a  proportion  of 
the  proceeds  of  the  assigned  accounts  from  the 
mortgagee.— Meier  t.  Northwest  Thresher  Co., 
138  N.  W.  86. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankniptcy;  Hoiddpal  Corporations,  | 
873. 

n.  OOHBTHVOTIOX  AITO  OPERATIOK 
Iir  OEME&AI.. 

1 180  (Iowa)  The  aBsigneea  for  benefit  of 
creditors  of  a  contractor  for  pubiic  work  took 
only  the  cause  of  action  agaioBt  the  municipal- 
ity that  the  contractor  had,  and  subject  to  the 
etinitipR  given  subcontractors'  by  Code,  |  3102. 
—Wackerbarth  &  Blamer  Co.  t,  Inttependent 
School  Dist  of  Independence,  138  N.  W.  470. 

ASSOCIATIONS. 

See  Building  and  Loan  AsaodationB:  Charities; 
Evidence,  {  121  -  Insnrance,  H  770,  771.  781 ; 
Mandamus,  |  122. 

I  7  (Iowa)  Under  the  articles  of  an  unincor- 
porated rural  telephone  association,  held,  that 
mere  conveyance  of  a  farm  by  warranty  deed 
did  not  confer  the  vendor's  membenhfp  on  tbe 
purchaser— Can tril  Telephone  Co.  t.  Fisher, 
138  N.  W.  436. 

ASSUMPSIT*  ACTION  OF. 

See  Appeal  and  Error,  1 1000 ;  Fraads,  Statute 
of,  I  130;  Use  and  Occupation ;  Work  and 
Labor. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  11  20&-220, 
260,  280,  288 ;  Negligence,  |  106. 

ATTACHMENT. 

-See  Crediton^  Salt,  |  S9 ;  Bfaneotion ;  Qamlah- 

ment. 

Xt,  WBOVOFDIi  ATTAOHMEIIT. 

1 374  (Iowa)  Where  there  ia  direct  evidence 
that  an  attachment  was  sued  out  maliciously, 
and  the  attachment  creditor  bad  no  reasonable 
cause  to  believe  that  tbe  gronnds  for  attach- 
ment alleged  bj  him  were  true,  it  established 
the  preponderance  that  must  be  furnished  by 
*he  party  claiming  that  such  attachment  was 
-vrongfuL— Welsh  v.  Haleen,  1S8  N.  W.  602. 

1377  (Iowa)  Whether  exemplary  damages 
shall  be  allowed  for  wrongful  attachment  and 
the  amount  thereof  rests  with  the  jury. — Welsh 
V.  Haleen,  138  N.  W.  602. 

Where  the  e»mplary  damages  allowed  could 
not  have  receded  $90,  they  were  not  so  ont  of 

firo portion  to  the  actual  damages  as  to  justi^ 
Dterference  on  appeal,  although  the  actuu 
damages  were  small. — Id, 

{380  (Iowa)  An  instruction  that  the  jury 
were  not  limited  to  actual  compensation,  nor 
required  to  scrutinise  very  closely  the  amount 
of  tbe  verdict,  was  not  erroneous,  since  ft  ap- 
plied only  to  the  exemplary  damages  allowed,  if 
any.— Welsh  v.  Haleen^  138  N.  W.  602. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  {I  207.  261.  3S0.  485, 

743;  Bail,     —     -  -   

Counties . 

Prosecuting  Attorneys; 

227;  Ejectment  1  41;  Equity,  I"  50 :  ,Tudg- 
ment,  |  675;   Mechanics'  Liens,  |  ;110 ;  Mu- 


il,  1  17:  Oonstltntional  Law,  §  208: 
;  Orlminal  Law,  I  641 ;  District  and 
ing  Attorneys;  Divorce,  U  1J>7.  202, 
ectment,  i  41;  Equity,  i  50:  .Tudg- 
o^cu.,,  V  375;   Mechanics'  Liens,  f  ;110 ;  Mu- 
nicipal Corporations,  ||  48^  489:  New  1'rial, 
LlM;   Fartnerdiip,  i  204;  Trial,  {  133; 
Wftne^ea,  II  07,  l^  203. 

X  OFFIOB  or  ATTORHET. 

W  *>iygj^g*''  DtMAIUtiest  Uablli- 

It  Is  Improper  for  an  attorney 
>  *  ^^"^  expects 


to  call  Um  ft*  a  wltneaa.— Hood  t.  BoQineler, 
1S8  N.  W.  1102. 

AUCTIONS  AND  AUCTIONEERS. 

See  Beplerln.  H  90.  108. 

AUTHORITY. 

See  Co ipo rations,  f  207;  Principal  and  Asent, 

H  IZl— 188. 

AUTOMOBILES. 

See  Evidence.  1 471 :  OamlBbment,  I  42 ;  Hicb- 
wars,  U  172,  18i,  186;  Insnrance,  126, 
614;  Xntonent,  |  199;  Municipal  Cbrpom- 
tioB^  IITO6.  706. 

BAGGAGE. 

See  Carriers.  H  391-408. 

BAIL 

I.  IK  oxvn.  AonoHS. 

I  17  (Wis.)  Judgment  was  rendered  against 
defendant  in  a  tort  action,  and  be  was  arrested 
on  an  execution  isaned  on  the  judgment,  and  to 
obtain  bis  release  deposited  a  sum  of  money 
with  the  sheriff,  on  a  stipulation  by  the  p&rties 
to  tbe  action  that  the  deposit  should  remain  60 
days,  for  plaintiff  to  file  an  ondertaUuK  on  ap- 
peal, and  if  the  undertaking  was  not  nied  the 
deposit  should  be  applied  on  the  judgment 
Three  days  before  the  expiration  of  tbe  stipu- 
lated time,  defendant  served  a  copy  of  his  un- 
dertaking on  plaintiff's  attorney  and  exhibited 
the  original  to  him,  and  the  attorney  expresaed 
satisfaction  therewith,  but  requested  that  de- 
fendant iMve  the  original  with  him,  so  that  he 
could  flbow  It  to  bis  client  Defendant  was 
nnable  to  obtain  the  original  undertaking  from 
the  attorney  before  the  expiration  of  the  60 
days,  but  secured  the  undertaking  and  filed  it 
after  the  stipulated  time.  Held,  that  plaintiff 
was  estopped  to  claim  thst  tbe  undertaking  was 
not  filed  within  the  stipulated  time,  and  was 
not  entitled  to  have  the  money  depoeited  ap- 
plied on  the  jndgment.— Donahue  T.  Gonter, 
138  N.  W.  61. 

n.  nr  obhokai.  PBOusounoHs. 

f  90  (N.D.)  In  an  action  on  a  bail  bond;  a 
finding  that  tbe  bondsman  did  not  arrest,  ear- 
render,  deliver,  or  commit  defendant  to  tbe  cus- 
tody of  the  court  or  tiie  proper  officer  held  aos- 
Uined  by  the  evidoice.— State  t.  Banki,  £88  X. 
W.  .978. 

BAILMENT. 

See  Banka  and  Banking;  Oairien^  H  9^177; 
Embenlement ;  Pledges. 

|3S  (N.D.)  Where  chattels  are  wrongfully 
taken  from  a  bailee  but  replevied  by  the  tme 
owners,  the  bailee  can  merely  recover  damages 
to  bis  special  interest,  and  not  tbe  full  value  of 
the  articles.— Smith  v.  Willoughby,  138  N.  W.  7. 

BALLOTS. 

See  Elections,  |  ISOl 

BANKRUPTCY. 

See  Assignment  for  Benefit  of  Creditors. 

m.  ASSiOKmiirT.  apmihutratioj. 

AMD  DI8TBIBUTIOX  OF  BAHK- 
BJmm  ESTATE. 


(B)  Asslsnment,   and  Tllle. 
Remedies  of  Trustee  la 


RlBbta,  mm* 
Geaersl. 


1 151  (Mich.)  Under  the  direct  provisions  of 
Bankniptcy  Act  July  1.  1898.  f  47,  as  amend- 
ed by  Act  June  25,  1910,  §  8,  the  trusttv.  u 
to  property  of  the  bankrupt  not  in  tbe  nptodr 
of  tbe  bankrnptcr  court,  is  vested  win  tbe 
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right  and  remedies  of  Jadcment  ciedlton  hold- 
iug  execuUoni  retamed  uoudsfied. — Crawford 
V.  MandeU.  188  N.  W.  706. 

(C)  Pret«vea«M  aaC  Tvuufen  fey  Bftak- 
Otker  Umu* 

1 183  (MioD.)  Where  a  cieditor  procurea  jndg- 
ment  aHuut  an  insolvent,  and  property  is  sold 
under  execution  and  the  proceeds  i>aid  to  the 
creditor,  such  Bale  and  payment  constitute  a 
"transfer"  by  the  debtor,  within  Bankt.  Act. 


and  "b,"  as  amended.— Gal- 


f  W.  subda.  "a"  and  "b,"  as  ami 
bralth  t.  Whltaker,  138  M.  W.  772. 

f  166  (Minn.)  Under  Bankr.  Act  |  60,  aubds. 
"a,"  "b,''  as  amended  where  an  insolvent  sof- 
ten a  judgment  to  be  entered  against  him  with- 
in four  months  before  bankruptcy  proceedings, 
the  preference  is  not  voidable,  uiueas  the  credi- 
tor at  the  time  had  reasonable  cause  to  be- 
lieve that  its  enforcement  would  effect  a  prefer- 
ence.— Galbraith  v.  Whitaker,  138  N.  W.  772. 

\Vhere  under  Bankr.  Act,  i  60,  subds.  "a," 
"b,"  as  amended  an  insolvent  makes  a  prefer- 
ential transfer,  such  preference  ia  voidable  by 
the  trustee,  and  the  amount  may  be  recovered 
if  tlw  creditor  had  reasonable  cause  to  believe 
that  the  transfer  would,  effect  a  preference.— Id. 

In  determining  whether  a  creditor  had  reason- 
able cause  to  believe  a  transfer  by  the  debtw 
would  effect  a  preference,  facta  sufficient  to 
put  an  ordinarily  prudent  man  on  inquiry  charge 
the  creditor  with  all  the  knowledge  he  could 
have  acquired  by  reasonable  diligence.~Id. 

In  Bankr.  Act,  |  60,  aubds.  "a,"  "b."  as 
amended  relating  to  preferences,  the  word 
"then"  held  to  refer  to  the  time  judgment  was 
entered.— Id. 

(D)  A«mini«tr«tloB  of  IDstate. 

1 252  (Iowa)  Where  the  referee  in  bankrupt- 
cy, after  due  notice  to  creditors,  approved  a 
aettlement  tit  a  Ui-igation  entered  Into  by  the 
trustee  in  bankruptcy,  the  settlement  was  bind- 
ing.—Lake  V.  Dredge,  138  N.  W.  869. 

(E)  Aotloaa  bT       Avalast  TnstM. 

i  303  (Minn.)  Evidence  hOd  not  to  condu- 
slvely  show  that  defendants,  at  the  time  of  a 
transfer  by  their  insolvent  debtor  of  his  prop- 
erty, had  reasonable  cause  to  believe  that  such 
transfer  would  effect  a  preference.— Galbraith  v. 
Whitaker,  138  N.  W.  772. 

{ 304  (Hinn.)  In  an  action  by  a  trustee  in 
bankruptcy  to  set  aside  a  transfer  by  the  bank- 
rupt, pleadings  and  admitted  facts  held  to  enti- 
tle plaintiff  to  some  relief,  even  If  the  transfer 
be  not  frandDlenb— Kanne  t.  Kanne,  188  K. 
W.  2S. 

BANKS  AND  BANKING. 

See  Contracts.  U  849:   Divorce,  {  270; 

Evidence,  S  121;  Towns,  S|  29,  33. 

^  m.  nnronom  akd  sbaxjiios. 

(C)  Deposits. 

I  139  (Minn.)  Though  a  bank  check  operates 
as  a  pro  tanto  assignment  of  the  drawer's  funds 
in  the  bank,  the  drawer,  a*  againat  the  payee, 
may  stop  payment  by  notice  to  the  bank  b^ora 
the  check  la  presented.— Taylor  v.  First-  Nat 
Bank.  138      W.  783. 

1 154  (Wis.)  Proof  that  a  eertlBcate  of  depos- 
it was  paid  to  another  than  Uie  depositor  with- 
out indorsement  thereon,  unexplained,  establish- 
es prima  fade  a  case  in  favor  of  the  depositor 
to  recover  of  the  bank, — Somen  v.  Gennania 
Nat  Bank  of  Milwaukee,  138  N.  W.  718. 

BAR. 

See  Election  of  Remedies. 


BASTARDS. 

See  Ubel  and  Slander,  H  7. 121. 

BATTERY. 

See  Aasaolt  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  AssodationB ;  Bolldlng'and  Loan  Aasoda- 
tions;  Charities;  Inanrancc^  H  688-^8^ 

BENEFITS. 

See  Drains,  S|  71,  82. 

BEQUESTS. 

See  WiOB. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  H  184. 

BIAS. 

See  Witneasea,  il  140-16a 

BIGAMY. 

See  Indians;  Wills,  |  50. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  (tf. 

BILLS  AND  NOTES. 

See  Action,  |  38;  Alteration  of  Instruments; 
Banks  and  Banking;  Coutracts,  Si  S4,  ISCL 
349 ;  Evidence,  SS  84,  444 ;  Executors  and 
Administrators,  |  221;  Insurance,  H  187. 
666,  668 ;  Mortgages,  »  87,  291 ;  Pilndpai 
and  Agent,  {  171 ;  Witnesses,  {  166. 

I.  BEQUIUmS  AMD  VAUDITY. 

(D)  Aoeeptaaee. 

{85  (Minn.)  The  drawer  of  a  draft  on  de- 
fendant wired,  asking  if  he  would  honor  draft 
for  $300,  and  defendant  answered,  "I  will." 
Held,  that  the  telegrams  constituted  an  agree- 
ment on  defendant's  part  to  honor  the  draft.— 
OU  WeU  Sapply  Go.  t.  MacMuiphy,  138  N.  W. 
784. 

(K)  CassMeratloa. 

1 90  (Mfch.)  In  an  action  on  notes  between 
the  original  parties,  the  defendant  may  show 
want  of  consideration. — Cawtborpe  v.  C3ark, 
138  N.  W.  1075. 

{  94  (Mich.)  Acceptance  of  notes  in  payment 
of  accrued  Interest  <m  debt  of  maker's  deceased 
husband  and  Indbrsament  {A  interest  held  suf- 
ficient consideration  for  the  notes.— Cawtborpe 
T.  Clark,  138  N.  W.  1076. 

1 94  (Neb.)  A  settlement  of  a  disputed  claim 
may  constitute  a  good  consideration  if  the  dalm 
is  made  by  the  payee  In  good  fUth  and  on  rea- 
sonable KTOunds,  thoogli  ba  may  be  mistaken  aa 
to  its  bads^Mttsser  t.  ICuaseTf  188  N.  W.  609. 

BIGHTS  AHD  LIABILITXES  OK  IN* 
DOBftEKSHT  OB  TBAH8FBB. 

<A)  latevsemeat  Before  DeUvevr  t*  •* 
Tnuaafev  Faroe* 

(243  (Minn.)  The  Iwal  obligation  of  an  In- 
dorsing payee  is  that  of  indorser  only,  and  can- 
not be  considered  or  proven  to  be  that  of  a 
maker.— Burwell  t.  Gaylord,  138  M.  W.  685. 

(D)  Bomii  PIde  ParobMen. 

{  352  (Mich.)  Plaintiff,  having  taken  a  check 
for  collection  as  the  payee's  banker,  held  not 
a  purcliaser  for  value  without  nwoe.— Hcri- 
oon^  V.  Sayera,  138  N.  W.  1043. 
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againat  plaintiff,  could  not  prove  that  his  agree- 
ment was  craiditional,  and  that  the  condition 
had  not  been  peiformed.— OH  Well  Supply  Co. 
T.  BlacMurphy,  138  N.  W.  7S4. 

Vm.  ACTIONS. 
S4BS  (Minn.)  A  complaint  afainst  an  indors- 
er,  which  fail*  to  allege  notice  of  dishonor,  is 
demunaUe.— Bvrwcn  t.  Gaylotd,  188  N.  W. 
686. 

1 492  (Iowa)  Where  neither  an  original  note 
nor  a  copy  thereof  was  attached  to  a  claim 
thereon  filed  against  decedent's  estate,  the  bur- 
den was  on  claimant,  under  Code,  1  3640,  to 

£roTe  the  eenuinenesa  of  decedent's  signatore. — 
;iack  T.  Miller,  138  N.  W.  53S. 

1493  (Mich.)  A  note  negotiable  In  form  im- 
ports a  consideration. — Cawthorpe  t.  Clark, 
138  N.  W.  1075. 

Where,  in  an  action  on  negotiable  notes  be- 
tween tbe  original  parties,  defendant  introduces 
evidence  of  want  of  consideration,  the  burden  of 
proving  consideration  rests  on  plaintiff.— Id. 

I  497  (Neb.)  Where  fraud  is  shown,  the  baz^ 
den  is  on  an  indorser  to  show  that  he  Is  a  bona 
fide  holder.— Gentxal  NaL  Bonk  t.  Dzicwm,  138 
N.  W.  663. 

1 508  (Mich.)  Bridence  Ikeld  to  aupport  a  find- 
ing that  one  suing  on  a  note  as  transferee  there- 
of was  the  owner  thereof.— Molby  v.  Murray, 
188      W.  1069. 

{537  (Neb.)  A  peremptory  instmctloa  for 
plaintiff  on  tne  ground  that  the  note  was  pur^ 
chased  from  an  Innocent  holder  Is  erroneous 
where  reasonable  men  may  property  infer  that 
the  holdttr  in  making  the  purcbaee  acted  for 
plaintli^  who  bad  actoal  knowledge  of  valid  de- 
ienae8.-^3entxal  Nat  Bank  v.  SUcson,  138  N. 
W.  668. 

BOARDS. 

See  Oonstltntional  Law,  SS  74.  80,  281 :  Dis- 
trict and  Prosecuting  Attorneys ;  Drains,  H 
32,  82 ;  Municipal  Corporations,  |S  185^98 ; 
Taxatiou.  11  4«>,  486;  Waten  and  Water 
Gonnes,  I  IB. 

BONA  FIDE  PURCHASERS. 

Set  Vendor  and  Purchaser,  fS  230-244, 

BONDS. 

See  Action.  1  60;  Appeal  and  ErroT.  H  380, 
460,  468,  1234  ;  |{  17,  90 ;  Evidence, 

J 219;  IntoxicatiQg  liguorB,  $S  82,  87,  88; 
niy,  I  31 ;  Mechanics'^  UensT  |  817 ;  Mu- 
nicipal Gorpontlona,  I  613;  Principal  and 
Surety;  Beplevbi,  1 110;  Towns,  i  88. 

BOUNDARIES. 

Sm  Dedication ;  EMdence,  |  460L 

Z.  DEBORZPTIOH. 

1 8  (Iowa)  Where  there  is  a  conflict  between 
monuments  on  the  ground  as  a  part  of  the  orig^ 
inal  survey  and  the  field  notes  and  plat  aa  re- 
corded, the  Survey  as  ascertained  by  the  monu- 
ments is  controlling.— Xomlinson  v.  Ooiden,  138 
N.  W.  448. 

Stakes  held  to  constitute  monuments  oontrol- 
ling  boundaries  between  property  owners  and 
controlling  on  a  city  as  to  tbe  boundaries  of  a 
street — Id. 

i  20  (Minn.)  If  a  deed  bounds  land  upon  a 
highway,  title  passes  to  the  center  thereof,  if 
there  is  nothing  showing  a  different  intention; 
but.  where  a  deed  makes  the  external  line  of  the 
blj^way  the  boundary,  no  title  to  the  highway 
passes.— Fiatt  r.  Quit^  138  N.  W.  8& 


SOI. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Umitatlan  of  Actions.  |  88. 

BREAKING. 

See  BuT^axy,  i|  9,  82.  41. 

BRIEFS. 

See  Appeal  and  Error,  ft  766^  T73;  Criminal 
Law.  H  1114.  1130.  U7& 

BROKERS. 

See  Airtion.  |  67;  Compromise  and  SetUesaent; 
S  23 ;  Evidence,  |g  271,  471 ;  Umitation  ot 
Actions,  S  M;  Parties;  Trial.  |  252. 

IT.  COMPENSATIOir  AMB  XJEH. 

1 43  (Neb.)  An  agreement  between  partners 
that  one  of  them  may  find  a  purchaser  for 
partnership  land,  and  ^ave  the  proceeds  above 
a  certain  amount,  is  not  within  Comp.  St 
1911,  c.  73.  I  7^  relating  to  contracts  with 

Sents  or  brokers  to  sell  landar-WaJora  t. 
ijors,  138  N.  W.  674. 

fi  49  (S.D.)  A  real  estate  broken  irbo  pn»eor> 
ed  a  purchaser  on  substantially  the  teons  stip- 

ulatea  in  tlie  employment  contract,  was  entitled 
to  commission,  though  he  did  not  actually  brii« 
the  parties  together,  and  took  no  part  in  draw- 
ing up  the  contract  between  them.— Hefmbainr 
V.  Rudd.  138  N.  W.  874.  ^ 

I  52  (Iowa)  A  broker  employed  to  procure  a 
purchaser  who  procures  a  purchaser  acoMttahle 
to  the  owner,  who  makes  with  blm  a  tnnding 
contract  providing  for  the  terms  of  conveniicc^ 
is  entitled  to  his  Goinmlssloo.r-NBgl  T.  SnaiL 
138  N.  W.  849. 

A  broker  employed  to  procure  a  paTcbaser 
for  his  principal's  farm,  who  procored  a  pur- 
chaser who  entered  into  a  tnnding  contract 
with  the  owner,  and  who  paid  the  first  install- 
ment of  the  price,  is  entitled  to  bis  commission. 
— Id. 

i  52  (S.D.)  Where  a  binding  sale  contract  bad 
been  entered  into  between  the  owner  and  a  po^ 
diaser  procured  hr  a  broker,  the  broker's  r^ht 
to  a  commission  was  not  defeated  by  the  net 
that  the  legal  title  yet  remained  In  tbe  owner.-. 
Heimberger  v.  Rudd,  138  N.  W.  87«. 

1 53  (Iowa)  If  neither  the  ownec  nor  tiie 
prospective  purchaser  knew  that  coal  lands 
about  which  tbey  were  bargaining  were  the 
same  lands  which  plaintiS  had  broiwit  to  the 
prospective  purchaser's  attention,  plaintiff  was 
not  the  procuring  cause  (rf  the  sale  to  m»A 
purchaser  by  the  owner. — Seeren  t.  Cleirelaiid 
Coal  Ca,  188  N.  W.  793. 

{ 67  (S.D.)  A  broker's  right  to  a  cunmissloa 
was  not  defeated  by  a  slight  change  made  in  the 
terms  of  the  sale  without  his  conaait— Hcdsi- 
berger  v.  Rudd,  188  N.  W.  874. 

I  S3  (Iowa/  A  broker  employed  to  Gitd  a 
purchaser  on  specified  terms  is  entitled  to  hit 
commission  when  he  prodncea  a  porebaser 
ready.  wilUi^,  and  able  to  buy  on  the  terms, 
though  the  owner  refuses  to  enter  into  any 
conttsct.— Nagl  v.  Small,  138  N  W.  848. 

1 64  (Iowa)  A  broker  undertakins  to  sell  real 
estate  on  specified  terms  and  effect  a  completed 
sale  ^  not  entitled  to  Ms  commisrion  though  tbe 
purchaser  proposed  by  him  enters  Into  a  oob* 
tract  with  the  owner  whidi  he  Is  aaheeansrtfr 
unable  to  pertomL— Nag]  t.  Small,  138  N.  W. 
840. 

A  broker  employed  to  procure  a  pnrchsaer  on 
specified  terms  who  prodooes  a  pundiaser  who 
raters  into  a  tentative  agreement  with  the  own* 
•r  as  to  the  terms  of  sale,  bat  lAo  doia  aot 


IU9 


IMDBX-DIOBIOT 


perform  a  conditioa  precedent  to  Oie  taking  ef- 
fect of  the  contract,  is  not  entitled  to  hia  com- 
miMdoib— Id. 

T.  AOTIOm  FOR  0OMPEIT8ATIOX. 

I  as  (Wia.)  In  u  action  by  a  real  estate 
broker  for  hie  compensation,  avideikee  Jwd  to 
support  a  verdict  for  plaiadK— Aheam  t. 
Bomgesser,  188  N.  W.  607. 

188  (Iowa)  £Mdence  to  make  it  a  jury 
qnesdon  whether  plaintiff,  a  booker,  procured  a 
porcbaser  {or  land  under  an  agisemeiit  with  de- 
fendant for  compensation.— SiMTers  t,  Cleve- 
land Coal  Co.,  138  N.  W.  793. 

Where  the  price  at  which  a  broker,  without 
an  ezclofiive  agency,  could  sell  was  not  fixed,  it 
was  error  to  Instmct  that  it  was  Immaterial 
tlutt  the  owner  did  not  know  that  the  prospec- 
tive nurchaser  had  corresponded  with  the  bro- 
ker if  the  broker  procured  a  purchaser  able 
and  williuK  to  buy.— Id. 

8  88  (S  J>.)  Where  a  real  estate  broker's  em- 
ployment contract  was  oral  and  the  evidence 
conflicting,  the  question  of  its  terms  was  for 
the  jury.— Heimberger  v.  Rudd,  138  N.  W.  374. 

VI.  BIOHTSt  POWERS,  J^HO  LIABILI- 
TIES AS  TO  THIBD  PEBSOITS. 

I  105  (Wis.)  Where  a  broker  acted  for  both 
parties  in  an  exchange  of  property,  ids  knowl- 
«dKe  of  the  true  amount  of  special  taxes  on 
defendant's  lots,  the  amount  of  which  defend- 
ant had  misrepresented  to  plaintiff,  was  not 
notice  of  the  true  amount  to  plaintiff.— Wote- 
sbek  T.  Nenmann,  188  N.  W.  1000. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  AflBdciatiou. 

f  15  (Iowa)  In  absence  of  statute,  an  asso- 
ciation  has  no  lien  or  claim  upon  stock  other 
than  that  given  by  articles  of  Incorporation.— 
JeweU  T.  Nuhn,  138  N.  W.  467. 

A  provision  of  articles  of  incorporation  held 
not  to  give  the  assodatlon  a  lien  for  the 
amount  of  defalcation  upon  stfwk  held  by  a 
defaulting  officer.- Id. 

Under  a  provision  of  the  articles  of  incor- 
poration, the  association  held  not  to  have  a 
prior  claim  as  against  a  transferee  of  stock 
for  unliquidated  damages  arising  from  the  de- 
falcation by  the  officer  holding  the  stock.— Id. 

BUILDING  RESTRICTIONS. 

See  Oovenants,  ff  1-108. 

BULK  SALES  LAW. 

See  Goastitntional  l4iw,  |  296 ;  Statutes,  SI  83, 

107.  lie. 

BURGURY. 

See  Constitutional  Law,  I  250;  Criminal  Law, 
»  388,  406,  412,  413,  611.  780.  1170.  1213; 
Indictment  and  Informanon;  Statutes,  11 
118,  160.  ,  « 

I.  OFFBirSES  AWP  BESPOVSIBIIJTT 

S2  (Hich.)  Comp.  Laws,  S{  11&45-11548, 
defining,  grading,  and  flxing  the  penalty  for  va- 
rious rorms  of  statutur  burglary,  nme  of  them 
mentioning  the  use  oi  explosives,  are  readily 
distinguishable  from,  and  therefore  not  repug- 
nant to.  Pub.  Acts  1907.  No.  64,  defining  burg- 
lary with  explosives,  and  prescribing  the  pun- 
ishment therefor.— Peiq^le  t.  Mire,  138  N.  W. 
1066. 

I  9  (Iowa)  Where  a  door  of  a  building  is  so 
■early  closed  that  one  may  not  enter  without 
poshing  the  door  further  open,  such  pushing 


constitutes  a  bzeaUiig.— State  t.  Sorenson,  188 
N.  W.  411. 

n.  ntosBOimoa' AXD  fuxxshkbhv. 

S  32  (lowiO  Tbovsh  the  mere  entry  by  ac- 
cused is  not  of  itself  pioof  of  a  felonious  break- 
ing,  it  is  a  circumstance  bearing  on  tiiat  ouea- 
tion.-State  v.  Sorenson,  138  N.  W.  411. 

f  36  (Iowa)  Where  the  state  relied  on  circum- 
stantial evidence,  it  was  proper  to  show  the 
condition  of  the  doors  and  windows  of  the 
Imilding  bunlarised  immediately  before  and  im- 
mediately after  the  alleged  buridU7.— State  v. 
Sorenson,  138  N.  W.  411. 

1 41  (Iowa)  In  a  prosecution  for  burglary,  w 
idence  neld  sufficient  to  waitant  a  finding  that 
defendant  aided  and  abetted  fai  the  oommundon 
of  the  offensa— State  v.  O'Callai^ian,  138  N. 
W.  402. 

S4I  (Iowa)  Evidence  Jteld  to  justify  the  in- 
ference that  the  ent»  into  the  btiilding  bur- 
glarised was  accomplished  by  a  .breaking.— 
State  V.  Sorenson,  138  N,  W.  411. 

{41  (Iowa)  Direct  proof  of  "breaking"  is  not 
essential  to  a  conviction  of  burglary,  where  the 
only  reasonable  inference  from  the  circum- 
stances in  evidence  is  that  there  was  an  actual 
"breaking."— State  v.  O'Brien,  138  N.  W.  805. 

{41  (Neb.)  Evidence  in  a  prosecution  for 
brealdng  and  entering  a  railroad  car  Md  suffi- 
cient to  establish  the  corpus  delicti.— Hardin  v. 
State,  138  N.  W.  146. 

Evidence  heUt  to  sustain  a  conviction  of  bur- 
glary.—Id. 

BY-UWS. 

See  Insurance.  SI  06.  698,  766. 

CANALS. 

See  Spedfle  Performance,  H  29,  43;  Waters 
and  water  Courses,  {8  136,  164,  1S6,  263. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  <  1065;  Dee<b,  B|  196, 
203,  211 ;  Insurance,  Hill.  127.  229 ;  Lim- 
itation of  Actions,  I  liBO;  vendor  and  Pur- 
chaser, I  101. 

n.  PBooEzmiNos  ahd  beuef. 

1 34  (Iowa)  A'  suit  to  cancel  a  deed  on  the 
ground  of  fraud  in  procuring  its  execution  Is 
not  barred  by  laches,  where  defendant  has  in  no 
manner  been  misled  to  bis  injury  by  the  delay 
in  suing  and  no  equities  have  intervoied^^hir- 
tis  T.  Armagast.  1^  N.  W.  873. 

CANDIDATES. 

See  Elections.  »  1»^-147. 

CARRIERS. 

See  Appeal  and  Elrror,  |  179;  Constltutlona] 
Law,  i  80;  Bailroads;  Street  Railroada 

I.  OOITTBOL  AMD  BEOUI.ATIOir  OF 
OOMM OK  OARBIEBS. 

<B)  Intentato  and  iKtermatioaal  Trana* 
portKtloa. 

I  32  (Neb.)  In  an  action  by  a  shipper  against 
a  railroad  for  the  cost  of  constructing  grain 
doors  for  box  cars  transporting^  freight  from  a 
point  in  Nebraska  to  a  point  in  Missouri,  an 
answer  that  the  Interstate  Commerce  Commis- 
sion had  made  a  rule  that  a  carrier  could  not 
reimburse  shippers  for  the  expenses  incurred 
in  attaching  grain  doors,  unless  expressly  so 
provided  in  its  tariff,  failed  to  state  a  defense. 
— Haaki  t.  Missouri  Pac.  R7.  Oo.,  138  N.  W. 
76a 

In  an  actiou  for  labor  and  material  in  oon- 
structing  grain  doors  for  box  cars  used  to 
transporting  grain  from  Nebraaka  to  Mlssoori, 
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gram  doon  were  famished.— •Id. 

{3S  (Ifinn.)  A  contract  with  a  carrier  to 
supply  to  an  interitate  shipper  a  apeclfied  num- 
ber 01  cars-  on  certain  dates  is  not  a  violation  of 
Interstate  Commerce  Act,  |  8,  noless  the  con- 
tract, tf  performed,  will  extend  to  that  shipper 
an  undue  performance  over  other  shippers.~W. 
H.  FerreU  ft  Co.  t.  OrMit  Northern  B7.  Oa, 
188  N.  W.  284. 

H.  OASaiAOB  OF  OOOM. 
(B)  BUU  of  LKdlmv,  ShlRplKV  B«««iVtSi 

1 69  (Minn.)  In  an  action  against  a  carrier 
for  breach  of  a  contract  to  fnraish  refrigerator 
cars,  evidence  held  to  snpport  a  verdict  for 
plaintiiE.— W.  H.  Ferrell  ft  Co.  v.  Great  North- 

errTBy.  O9.,  138  N.  W.  284. 

(D)  TrMsportatloii  mnM  BellT«rr  by 
Carrier. 

1 94  (Minn.)  Evidence  held  to  justify  t^e  con- 
clusion that  a  purchaser  refused  to  accept  a 
consignment  of  potatoes,  and  that  defendant 
railroad  negligently  failed  to  notify  plaintiff 
thereof  within  48  hours,  as  required  hy  a  gen- 
eral cnstom.— Emerson  v.  Chicago,  B.  ft  Q.  B. 
Co.,  138  N.  W.  1026. 

( 94  (Wis.)  Where  a  bill  of  lading  required 
the  carrier  to  notify  a  person  named,  and  the 
carrier's  counsel  admitted  that  it  was  the  car- 
rier's duty  to  give  notice  of  the  arrival  of  the 
goods,  a  finding  that  it  was  the  carrier's  duty 
to  give  notice  to  the  persoD  named  of  the  a.r- 
rivSl  of  the  goods  was  jufltified.— Uber  v.  Chica- 
go^. &  St  P.  Ry.  Co.,  138  N.  W.  67. 

Whether  a  carrier  exerdsed  reaaonaUe  care  In 
giving  notice  of  the  arrival  ci  periahaUe  height 
Seldftff  the  jury.— Id. 

<F)  LoMi  Of  or  lajvrr  to  Go<»da. 

1 121  (Wis.)  A  shipper  who  in  routing  a  ship- 
ment selected  a  longer  route  than  he  could  have 
taken  was  not  guilty  of  contributory  negligence 
causing  injury  to  the  shipment,  where  the  car- 
rier In  the  exercise  of  ordinary  care  could  have 
transported  the  shipment  without  damage.— Ub- 
er V.  Chicago,  M,  ft  St  P.  By.  Co.,  138  N.  W. 
57. 

1 123  (Wis.)  The  failure  of  a  carrier  to  exer- 
cise reasonable  care  in  giving  notice  of  the  arriv- 
al of  perishable  freight  hetd  the  proximate  cause 
of  an  injury  to  the  freight— Uber  v.  Chicago, 
M.  ft  St  P.  By.  Co.,  138  N.  W.  57. 

I  132  (Wis.)  Where  goods  were  in  good  condi- 
tion when  received  by  a  carrier  for  transporta- 
tion, and  were  damaged  when  they  reached  their 
destination,  the  carrier  was  liable  unless  it 
proved  that  the  damage  was  through  some  cause 
fcw  which  It  was  not  responsible.— Uber  v.  Chi- 
cago, M.  ft  St  P.  Ry.  Co.,  188  N.  W.  67. 

(D  OoaneetlBK  Carriers. 

I  177  (Wis.)  The  rule  that  a  recovery  for  loss 
of  or  injury  to  an  interstate  ahtpment  may  be 
had  against  the  terminal  carrier  is  not  abrogat- 
ed by  the  C!armack  amendment  to  the  Hepburn 
Act— Uber  v.  Chicago,  M.  ft  St  P.  By.  Go, 
188  N.  W.  57. 

m.  OAKRIAOE  OF  LIVE  STOCK. 

{2IS  (Mich.)  An  expreas  company's  failure 
to  tie  a  calf  shipped  by  express  in  a  crate  held 
not  negligence  in  an  action  for  loss  of  the  calf 
by  breakmg  out  of  the  crate.— Deake  v.  United 
States  Express  Co.,  138  N.  W.  186. 

1228  (Mich.)  In  an  action  for  the  value  of 
a  calf  snipped  by  express  which  broke  out  of 
its  crate  en  route  and  was  lost,  evidence  as 
to  the  disposition  of  the  calf  while  on  plaintiff's 
farm  held  admissible.— Deake  t.  United  States 
Express  Co.,  138  N.  W.  198. 


verdict  for  plamtlfl  aeU  aostafned  by  the  evi- 
dence.—KIser  T.  ""**rs  B.  ft  Q.  B.  Coi.,  138 
N.  W.  786. 

IT.  OAKBIAOB  OF  PAMDOIOEBB. 
(G)  PawMaKors*  KOoetB. 

{391  (S.D.)  "Baggage,"  within  the  rule  de- 
termining a  carrient  liability,  defined. — House 
V.  Chicago  ft  N.  W.  Ry.  Co.,  138  N.  W.  809. 

Tlie  guns  of  a  hunter,  the  fisliing  tackle  of  a 
fiaherman,  wlille  on  a  hunting  expedition,  or 
the  cooking  utensila  of  a  patty  bent  upon  a 
camping  expedition,  are  "baggage." — Id. 

The  tools  of  a  mediaoic,  taken  by  him  in  his 
trunk  when  going  on  a  journey  to  perform  the 
work  of  his  trade,  are  "baggaae.'*— Id. 

Wlme  passengers  contemDlate  a  short  ao- 
joum  at  their  destination  wnere  they,  for  the 
time  being,  will  keep  house,  and  take  with  them, 
in  their  trunk,  bedding,  distieB,  and  catlery. 
these  articles  are  "baggage."  if  it  ia  costomaxy 
for  people  going  unon  such  a  jouniey  to  take 
such  articles.— Id. 

Where  passengers  making  a  permanent  change 
of  abode,  take  with  them,  in  their  tninka  Iwuse- 
hoid  articiea  sodi  aa  dlBhe&  cntleiy,  etc,  aodi 
articles  are  "baggage,"  if  tt  is  customary  to 
take  them  under  such  drenmstahces. — ^Id. 

1 406  (S.D.)  Under  the  act  of  Congreaa  of 
June  29,  IwQ,  known  as  the  Carmack  an«id- 
ment  amending  the  interstate  commerce  act  of 
1887,  a  carrier  receiving  baggage  for  trans- 
portation to  a  point  in  another  state  beyond 
its  own  line  is  liable  for  its  loss  occurring  upon 
the  lines  of  a  connecting  carrier. — House  v. 
Chicago  ft  N.  W.  Ry.  Co.,  138  N.  W.  809. 

1408  (S.D.)  PoL  Code,  |  442.  reqairinc  de- 
mand in  writing  before  bringing  aulta  Bgainst 
common  carriers,  Md  to  have  no  applieauon  to 
suits  for  loss  of  batsage  during  interstate  tran»- 
portation  in  view  of  section  431. — House  v. 
Chicago  ft  N.  W.  Ry.  Co.,  138  N.  W.  809. 

Whether  it  is  customary  for  passengers  mak> 
ing  a  permanent  change  of  abode  to  take  with 
them,  In  their  trunlEs,  hooseliold  articles,  toA 
aa  dishes,  cutlery,  etc.,  thus  making  aucb  ar- 
ticiea baggage,  Is  a  question  for  the  Jiiry.^Id. 

CATTLE  GUARDS. 

See  Railroads,  H  446,  447. 


CAUSE  OF  ACTION. 


See  Action. 


CERTIFICATE. 


See  Appeal  and  Error,  I  501 ;  Gorporationa,  | 
108;  Elections,  |S  120.  126;  TaxaUon,  H 
688,  708 ;  Waters  and  Water  Courses,  |  2«. 

CERTIFICATION. 

See  Appeal  and  Tinox,  |  698. 

CERTIORARI. 

See  Criminal  Law.  |  1006;  Taxation,  |  496. 
I.  KATUBB  AHD  OBOUIIDS. 

1 5  (N.D.)  Certiorari  will  not  lie,  where  Ae 
party  aggrieved  baa  an  adequate  remedy  by  ap- 
peal.—Sute  V.  Crawford,  138  N.  W.  2. 

{20  (N.D.)  The  Supreme  Court  will  not  re- 
view by  certiorari  an  order  permitting  claim- 
ants of  a  fund  deposited  with  tlw  cleric  of  conrt 
by  a  garnlahee  to  intei^ene;  ttie  order  beini: 
at  most  erroneous,  and  not  an  excess  of  Juris- 
diction.—State  v.  Crawford,  138  N.  W.  2. 

Certiorari  will  not  lie  to  review  allied  emtn 
not  going  to  the  jurisdictimi  of  the  inferior 
court— Id. 
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-  CHALLENGE 

See  Jai7.  I  07. 

CHANCERY. 

See  Equity. 

CHANGE  OF  GRADE. 

See  Municipal  Coiporatloiut,  H  SSC.  896, 
402. 

CHANGE  OF  VENUE 

See  OiimiDal  Law.  H  115-187 ;  Venue. 

CHARACTER. 

See  Grlmlul  Law.  |  776;  Witneesea.  |  846. 
CHARGE 

To  jury,  see  Criminal  Law.  «  761-fi30.  860, 
1172;  Homicide^  |  840;  THmI,  H  IvL-^ 
8S7. 

CHARITIES, 
n.  ooirsTBVOTioir,  ADunnsTKA. 

TlOir.  AHD  ENTOROEMEirr. 

S39  Otiob.)  A  beneTOleiit  aociety  organized 
under  Goiop.Xawa,  H  8268-82^  Md  a  beneT- 
olent  Rodety,  and  not  a  piofit-aharlnf  corpora- 
tion.~-Qerman  Corporation  of  Megannee  t.  Ne- 
gaanee  German  Aid  Society,  188  N.  W.  348. 

i40  (Mich.)  The  constitutional  proTision  pro- 
iting  a  benevolent  corporation  oi^nieed  un- 
der Gomp.  Laws,  H  S268-S263,  from  holdinff 
realty  for  more  than  10  years,  except  when 
actually  occupied  by  it  iu  the  exercise  of  its 
francbiaea,  can  only  be  enforced  at  the  in- 
Btance  of  the  public— German  Corporation  of 
Negaanee  t.  Negaunee  German  Aid  Society, 
188  N.  W.  848. 

i  48  (MIcb.)  A  conveyance  of  proiterty  by  a 
benevolent  aociety  organized  under  Comp.  Laws, 
IS  826&-8263,  to  all  of  its  members,  Aeld  not 
within  its  powers;  the  conveyance  not  being 
for  a  benevolent  paipoeet— German  Gorppration 
of  NMaunee  v.  Negaanee  Oennan  AlA  nocfety, 
138  N.  W.  848. 

A  conveyance  to  the  members  of  a  benevolent 
socie^  which  purported  to  be  executed  by  tbe 
socie^  fceM  to  be  In  iMal  effect  a  conveyance 
by  the  oScert  and  memben  to  themielves.— Id. 

CHARTER. 

See  Hnuldpal  Ooxporatloiii.  H  126,  618,  601, 
710.  864. 

CHATTEL  MORTGAGES. 

See  Bvidence.  |  427 ;  Pledges,  |  IL 

I.  1UBQUI8ITE8  AHD  VAUDITT. 
<B)  Worm  mmA  ContentB  o(  laatnmeats. 

141  (S.D.)  TTnder  Civ.  Code,  H  2091.  2092. 
a  dbattel  mortgage  cannot  be  created  by,  nor 
exist  in.  parol,  and  a  parol  agreement  to  ex- 
ecute such  a  mortgage  cannot  itself  create  a 
mortgage  lien.— Btiffalo  Pitts  OOb  t.  Dees,  188 
N.  W.  802. 

m.  OOHSTRUOTIOir  AMB  OFBRA- 
TIOK. 

(O)  Propertr  Mortvasvd.  amd  Batatea  Mtf 
laterMtB  ot  Parties  Tkerela. 

I  129  (Minn.)  A  provision  of  a  mortgage  for 
tbe  price  of  threshing  machinery  held  to  ^ve 
the  mortgagor  an  immediate  and  absolute  right 
to  40  per  cent,  of  the  proceeds  of  its  operation, 
leas  tbe  expense  of  collection  of  accounts  as- 
sisned  to  the  mortgagee.— Meier  t.  Northwest 
Thresher  Co..  138  N.  W.  36. 


CHEAT. 

See  TnmL 

CHECKS. 

See  Bill*  and  Notes. 

CHILDREN. 

See  Adoption;  ESectricity;  Bxplodves;  In- 
tents; Parent  and  Child. 

CHOSE  IN  ACTION. 

See  Assignments. 

CIRCUMSTANTIAL  EVIDENCE 

See  Criminal  Law,  |  824. 

CITIES. 

See  Municipal  Corporationa. 

CITIZENS. 

See  Gimstitutional  Law,  H  233-200;  Indiana, 

CIVIL  RIGHTS. 

See  ConstitntionBl  Law.  H  238-26a 

CIVIL  SERVICE 

See  Handamna,  |  77 ;  Municipal  Oorporatlona. 
I  126;  Offleen.  H  60,  71. 

CLAIM  AND  DELIVERY. 

See  Bei^evln. 

CLAIMS. 

See  Executors  and  Adminlstoaton,  U  221-266; 
Municipal  Corporations,  |  1(0.0;  Schools  and 
School  Districts,  |  112. 

CLASS  LEGISLATION. 

See  C!i»stltnti<mal  Law.  |  208. 

CLUBS. 

See  Associations. 

COERCION. 

Of  jnry  In  criminal  pmaecntioni^  sss  Criminal 
Law,  1  866. 

COLLATERAL  AGREEMENT. 

See  Evldenotk  H  441-444. 

COLLECTION. 

See  Bxeentois  and  Adminlstzaton^  |  86. 

COLLISION. 

See  Evidence,  |  466. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMITY. 

See  Corporations,  |  686. 

COMMERCE 

See  Bvidence,  |  47. 

m.  mUUIB  AN1>  METHODS  OF  BBO- 

ULATIOM. 

1 63  (Iowa)  The  impoBing  of  wharfage  fees 
by  a  city  on  a  river  which  u  the  boundary  be- 
tween the  states  is  not  an  interference  wiUi 


interstate  commerce.— Keckevoet  v.  City  of  Dn- 
bnqne,  188  N.  W.  54a 
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See  Otrxlen,  |  82;  Depoaltloiui  BMdenee,  | 

COMMISSIONERS. 

See  Ooiutitatioiul  Law,  f  74:  Dxalni.  |  79; 
Hunidpal  Cotpomtlou,  |  S13. 

COMMISSIONS. 

See  Broken,  ||  43-88 ;  T^ult^  |  SlSb 

COMMITTEE. 

See  Eleetlona,  |  U7. 

COMMON  CARRIERS.  - 

See  Carriers. 

COMMON  DRUNKARDS. 

See  Drankatde. 

COMMON  LAW. 

See  Master  and  Serrant.  H  174.  198;  Officers. 
I  55;  Statute!,  I  289;  ^^desmphi  and  Tele- 
phone!, I  84. 

COMPARATIVE  NEGLIGENCE. 

Sea  MegUienoB,  |  9&. 

COMPENSATION. 

See  BK^en,  H  48-88;  EmiDimt  Domaio,  H 
112;  uaker  and  Servant.  |  72;  Tmsts, 
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COMPETENCY. 


See  Witnenei.  ||  48-217. 

Of  e^erta  aa  witneeees,  see  Evidence  |  646. 

COMPLAINT. 

See  Indictment  and  Infonnatlon. 

COMPOSITIONS  WITH  CREDITORS. 

See  Oompromlae  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Appeal  and  Eirror.  I  781;  Bankniptcy,  S 
252;  Bflli  and  Note%  I  94;  Costs,  1  299: 
DiTorce,  f  227;  Unnidpal  Corporations,  f 
1010. 

16  (Neb.)  A  settlement  or  compromise  is 
withont  coDBideratioQ.  unless  the  claim  has 
some  reasonable  fonndatioD,  and  is  made  in 
food  <aith.— Majors  v.  Majors,  138  N.  W.  674. 

1 18  (Iowa)  A  settlement  of  a  pending  litisa- 
tion,  Induced  by  the  fraud  of  one  of  the  parties 
thereto,  is  voidable  only  at  the  election  of  the 
other  party  on  returning  or  offering  to  retam 
the  consideration  received  thereunder.— Lake  t. 
Dredge,  138  N.  W.  869. 

1 22  (Neb.)  A  petition  to  recover  on  a  set- 
tlement or  compromise  must  show  considera- 
tion for  the  contract,  or  it  vrill  be  sabject  to 
eener^  demnrrer.— Majors  v.  Majors.  138  N. 
W.  574. 

{  23  (Mich.)  Evidence  in  an  action  against  a 
stockbroker  by  a  customer  Jield  to  show  a 
complete  settlement,  conclusive  in  the  absence 
of  fraud,  by  transfer  of  the  account  to  the 
broker's  suoeessor.— Tanderveen  t.  ElUs,  138 
N.  W.  265. 

COMPUTATION. 

See  Interest,  |  89;  limitation  of  Actions,  || 
43-127.   ^  ■     •  ^  " 


See  Criminal  Law,  1  44S;  Evideius«,  f  «n: 
PleadlDc,  I  9. 

CONCLUSIVENESS. 

See  Jadgmeut.  H  068-789;  Juatieea  of  tiM 
Peace,  I  130. 

CONDEMNATION. 

See  Eminent  Domain.  * 

CONDONATION. 

See  Divorce,  |  48. 

CONFIDENTIAL  RELATIONS. 

See  Deed^  |  196 ;  Witneases,  H  192-217. 

CONNECTING  CARRIERS 

See  Cairiers,  H  177,  406. 

CONSENT. 

See  Juatieea  of  the  Peajce,  |  146;  Fleadliif;  | 

48(k 

CONSIDERATION. 

See  Bills  and  Notes,  81  90,  94.  493 ;  Compromise 
and  Settlement.  Jl  6.  22;  Contracts.  H  54, 
75:  Deeds,  H  iT.  70;  Frauds,  Statute  of.  f 
129;  Fraudolent  Conveyances,  H  62;,  99^ 
168,  271. 

CONSOLIDATION. 

See  Action,  1  67. 

CONSTITUTIONAL  UW. 

See  Appeal  and  Error,  11  848,  1106;  Chart- 
ties  ;  Courts.  M  183.  ^;  Electi(m8,  S  10; 
Husband  and  Wife.  I  19;  Jndgee.  S  8;  Li- 
eeiMes.  H  6,  7;  LlndtatloB  of  Acttona,  |  4; 
Statutes,  I  107 ;  Stieet  Raflnads,  |  24. 

m.  DISTHIBimON  OF  OdVEBH. 
MElfTAL  POWERS  AHD 

rinroTiONS. 

(B)  Jadloi»l  Powen  mA  FuaUwa. 

I  74  (Wis.)  St.  1896,  I  968-46d,  added  hf 
Laws  1911,  c  686,  subsee.  1^  provides  tliat 
bearing  before  the  board  of  fire  and  police  com* 
mlssioners  for  removal  of  members  of  the  fire 
and  police  department  shall  be  on  verified 
charges,  and  subsecti<xis  20  and  21  provide  for 
an  action  in  the  circuit  court  by  a  member  re* 
moved  to  reverse  the  decision  of  the  board,  the 
inquiry  of  the  court  to  be  confined  to  a  deter- 
mination as  to  the  reascuableness  of  th«  decision 
of  the  board,  but  provides  that  the  court  may 
require  a  further  or  additional  return  and  tbe 
taking  of  further  and  additional  teadmoay. 
Const  art  7,  {  8,  provides  that  the  drcnit  courts 
shall  have  sopervisory  control  over  all  inferior 
tribunals,  and  may  issue  the  necessary  writs  to 
carry  into  effect  their  orders.  Held,  that  the 
proviaion  authorizing  the  court  to  require  the 
board  to  take  further  and  additional  testimoBy 
and  make  return  thereof  does  not  give  the  court 
tbe  power  to  make  finding,  but  is  umidy  a  mode 
of  review  of  findings  to  oe  made  by  the  board 
within  the  purview  of  tiie  constitnaonal  nrovi- 
Biona.— Clancy  v.  Board  of  Tire  ft  Police  OhbIs 
of  MUwaukee,  188  N.  W.  109. 

(C)  BzeoBtiv*  Powers  wad  ir«motl«Ba. 

80  Qlinn.)  Rev.  Laws  1006,  f  5465,  amend- 
by  LAW!  1911,  c.  61,  anthoruBc  tna  boaid 
of  control  to  transfer  tbe  .prtsoneta  tnm  the 
reformatory  to  the  state's  prison,  and  vice  Te^ 
sa*  is  not  nnoonstitntional,  aa  Tsattnc  adndirir 
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trative  officers  with  judicial  fnnctioiu.— State 
V.  WoUer.  138  N.  W.  815. 

1 80  (Neb.)  The  Iriintion  Act  of  1895,  cre- 
ating the  etate  board  <n  irrigatloD  and  confer- 
ring on  it  tbe  right  to  determine  priorities, 
is  not  unconstitutional  as  conferring  judicial 
power  on  executive  officers.— Enterprise  Irr. 
Dist.  V.  Tri-State  Land  Co.,  138  N.  W.  171. 

V.  PEBSOVAL,  OlVn.,  AMP  POLITI- 
GAZ.  BIGHTS. 

S  89  (Mich.)  Pub.  Acts  1809,  No.  IM,  I  4, 
aoolisbing  d«ensea  of  fellow  servant,  MBamed 
risk  and  contributory  negligence  under  certain 
oircnmstances  held  not  unconstitutional  as 
abridging  the  rights  of  common  carrier  railroad 
companies  to  freely  contract  with  their  em- 
playta  for  fireedon  against  liablU^  for  Injuries, 
«tc.— Sonsmitii  t.  Pere  Marquette  R.  Co.,  188  N. 
W.  347. 

ZX.  PBIVUiEGES  OB  IMMUITITIES, 
AND  CULSS  LEGI8I.ATION. 

S20B  (Minn.)  Ber.  Laws  1906.  §  3617,  per- 
mittinc  allowance  for  attorney's  fees  as  costs  on 
the  foEecloenre  of  a  mechanic's  lien,  held  not 
class  legislation.— Lindqoist      Young,  138  N. 

w.  2a 

X.  EQUAX  PBOTECTIOir  OF  IJLWS. 

g  233  (Wis.)  St  1898,  {  1210h-l,  enacted  in 
Acts  1909,  c.  295,  requiring,  as  a  condition  pre- 
cedent to  tbe  bringing  of  an  action  to  enjoin  tbe 
collection  of  a  special  assessment,  the  payment 
of  the  assessment,  held  not  in  violation  of  Goost. 
i;.  S.  Amend.  14,  |  L— Wisconsin  Real  Estate 
Co.  V.  City  of  Milwaukee,  138  N.  W.  642. 

J 235  (Keb.)  An  ordinance  making  it  nnlaw- 
for  any  person  operating  a  motor  veliicie 
to  carry  anotner  on  the  macune  in  front  of  tiw 
operator  held  based  on  reasonable  claartflcatloXL 
—In  re  WickBtnan,  138  N.  W.  733. 

§241  (Iowa)  Ordinance  requiring  gates  at  a 
street  crossing  at  intersection  of  railroad  with 
street  railway  fteld  not  to  discriminate  afninst 
corporations. — City  of  Council  Blnffii  v.  Iilin<^ 
Cent  ST  Co.,  138  N.  W.  891. 

i  245  (Mich.)  Pub.  Acts  1909,  No.  104.  with- 
drawing the  defenses  of  fellow  servant,  assum- 
ed riak,  and  contributory  negligence  in  actltHis 
for  injuries  to  servants  against  common  carrier 
railroad  companies,  held  not  unconstitutional  as 
depriving  them  of  equal  protection  of  laws  be- 
cause it  did  not  apply  to  private  railroads.— 
Sonsmith  v.  Pere  Marqnette  R.  Go.,  1S8  N.  W. 
S47. 

{250  (Mich.)  Pub.  Acts  1907,  Mo.  64,  defln- 
ing  buiglaiy  with  explosives,  and  prescriUng 
the  penalty,  does  not  deny  equal  protection  to 
all,  though  a  violation  of  it  might  include  a 
violation  of  another  act  prescribing  a  less  pen- 
alty; and  <aie  might  in  the  discretira  of  the 
prosecuting  attorney,  be  prosecuted  under  one 
act  and  another  under  toe  othw  act—People 
V.  Mire,  138  N.  W.  1066. 

XI.  DUE  PBOCE88  OF  XJiW. 

{272  (Mich.)  Pub.  Acts  1903,  tto.  91,  as 
amended  by  Pub.  Acts  1009,  Nu.  124,  relating 
to  tbe  probation  of  persons  convicted  of  crime, 
htfM  not  IttvsUd  as  deprivtug  one  oonvicted  of 
crime  and  released  on  probation,  and  thereafter 
sentenced,  of  his  liberty  without  due  process  of 
law.— People  v.  Dndley,  138  N.  W.  1044. 

1 278  (Iowa)  An  erroneous  decree  in  partttim 
deprivinit  a  party  of  his  interest  in  Ivid  Is  not 
necessanly  a  taking  of  property  without  due 
process  of  law.— Rice  v.  Rice,  138  N.  W.  1111. 

1 281  (Neb.)  Tbe  Legislature  may  delegate 
the  duty  of  formulating  rules  of  procedure  be- 
fore the  state  lioard  of  irrigation,  and  the  fact 
that  the  method  of  procedure  is  not  embodied 
In   the  statute  does  not  reader  due  process 


lacking  in  the  proceedings  of  the  board.— En- 
terprise Irr.  iMBt  v.  Tn-State  Land  Co.,  188 
N.  W.  171. 

1290  (Minn.)  The  owners  of  land  to  be  as- 
sessed for  the  cost  of  a  park  improvement 
are  entitled  to  a  hearing  de  novo  upon  all  ob- 
jections they  might  have,  In  order  to  constitute 
due  process  of  law.— In  re  Riverside  Park,  138 
N.  W.  426. 

The  trial  in  the  district  court  on  an  applica- 
tion to  confirm  an  assessment  for  a  park  im- 
provement is  not  such  a  hearing  de  novo  as 
the  owners  are  entitled  to.— Id. 

An  order  confirming  an  assessment  for  a 
park  improvement  is  a  final  order,  and  pre- 
cludes the  objectors  from  having  tberei^ter 
such  a  hearing  de  novo  as  they  are  entitled 
to.— Id. 

A  hearing  before  tbe  board  of  ^ark  assessors, 
after  notice,  served  by  publication,  describing 
tbe  location  of  tbe  proposed  park,  but  not  de- 
scribing the  property  to  be  assessed,  consti- 
tutes due  process  of  law.— Id. 

S  296  (Neb.)  Oomp.  St  191;,  c.  32,  fi  81,  82, 
commonly  known  as  tbe  bulk  sales  law,  la  not 
a  violation  of  Const,  art  1.  {  3,  providing  that 
no  ipenon  shall  be  deprived  of  life,  liberty,  or 

Sroperty  without  due  process  of  law.— Appel 
[ercantlle  Co.  v.  Barker,  138  N.  W.  1133. 
1301  (Mich.)  Pub.  Acts  1009,  No.  104,  abol- 
ishing the  defenses  of  fellow  servants,  assum- 
ed riskj  and  contributory  negligence  under  cer- 
tain circumstances  in  action  for  injuries  to 
servants  of  common  carrier  raUroad  companies, 
h«Id  not  to  deprive  such  railroads  of  their  prop- 
erty without  doe  process  of  law.— Sonsmith  T. 
Pere  Marquette  R.  Go.,  138  N.  W.  347. 

1309  (Neb.)  Where  a  statute  authorises  a 
proceeding  under  the  police  powers  of  the 
state  affecting  property  rights  and  does  not 
expressly  provide  for  notice  to  the  property 
owner,  the  right  to  notice  is  implied,  and  where 
it  is  given  under  a  procedure  auUumsed  by  the 
Legislature,  and  the  party  interested  has  ap- 

Seared,  he  is  not  deprived  of  his  rights  without 
ue  process  of  law. — Enterprise  Irr.  Dist  t. 
Tri-State  Land  Co.,  138  N.  W.  17L 

Xn.  BmBT  TO  JO8TI0E  AMD  BBMB- 
DIE8  FOB  IHJUBIE8. 

{321  (Wis.)  St.  1808,  S  1210h-l,  enacted  in 
AcU  1909,  c.  295,  requiring,  as  a  condition  pre- 
cedent to  the  bringing  of  an  action  to  enjoin 
the  collection  of  a  special  assessment,  the  pa>-- 
ment  of  the  assessment,  held  not  in  violation  of 
Const  Wis.  art  1,  §S  1,  9.— Wisconsin  Real 
Estate  Co.  v.  City  o£  Milwaukee,  138  N.  W. 
642. 

CONSTRUCTION. 

See  Contracts,  U  148-190;  Deeds,  I  105;  Miort- 
gages,  U  171.  186:  Statutes.  «  181-269; 
Trial.  11  295,  296;  Wills,  Si  44(V-634. 

CONSTRUCTIVE  FRAUD. 

See  Fraud,  {  6. 

CONTEMPT. 

See  Divorce,  i  269 :  Mandamus,  g  4. 

CONTINUANCE. 

See  Divorce.  S  107 :  Justices  of  the  Peace,  S 
146;  Mandamus.  I  4S. 

1 26  (Wis.)  Where  more  than  two  years  htd 
elapsed  between  the  date  of  Issue  joined  and 
the  date  the  case  was  called  for  trial,  it  was 
not  error  to  deny  CMitinuance  for  absence  of  a 
witness;  no  attempt  having  been  made  to  take 
her  deiiositton.— Peeriess  MInerat  Springs  Co. 
V.  Germnn  American  ins.  Co.  of  New  York,  138 
N,  W.  1023. 
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Assignments;  Asriaiments  for  Benefit  of  Cred- 
itors: Bailment;  Bills  and  Notes;  Brokers; 
Cancellation  of  Instraments ;  Carriers,  §S  35, 
69 ;  Chattel  Mortgages ;  Compromise  and 
Settlement :  Constitutional  law,  {  89 ;  Cor- 
porations. t||  388,  406,  661;  Counties;  Cove- 
naots;  Creditors'  Suit,  |  8;  Damages,  SI 
118,  120;  Deeds;  Discovery.  S  55;  Estop- 
pel, §  115;  Evidence,  §1  191,  387-460;  Ex- 
change of  Property ;  Executors  and  Adminis- 
trators, i  221;  Fiand.  Il  20,  46;  Frauds. 
Statute  of ;  Infants.  {}  06.  58,  1^ ;  Injunc- 
tion, I  211;  Insurance;  Interest;  Judgment, 
SS  663,  675,  704,  707.  721 ;  Liens,  {  7 ;  Master 
and  Servant,  fi  54;  Mechanics' Liens,  {fi  35,38, 
78.  93,  183.  263,  281.  317 :  Mortgages ;  Munici- 
pal Corporations,  H  232,  350^73.  1010;  New 
Trial,  |  164;  Partnership;  Patento;  Prin- 
cipal and  Surety,  S  82 ;  Railroads,  1 64 ;  Ref- 
ormation of  lAstrumenta ;  Release ;  Sales ; 
Specific  Performance ;  Stipulations ;  Tele- 
graphs and  Telephones,  §  34;  Trial,  |S  IL 
45;  Use  and  Occupation;  Vendor  and  Pniv 
chaser ;  Waters  and  Water  Courses,  S|  158, 
158% ;  Wills,  §  58 ;  Work  and  Labor. 

I.  REQUISITES  AND  VAUDITT. 

(B>  PnrtleBi  Propoaala,  and  Aeoevtance. 

1 22  {Wis.)  An  offer  In  writing  to  supply 
servicea  was  accepted  1^  receiving  such  serv- 
ice, with  dUeot  acqiUescence  in  the  agreement 
as  framed.— ManufaetUTers*  ft  Merchants'  In- 
spection Bureau  v.  Everwear  Hosiery  Co.,  138 
ff.  W.  624. 

8  28  (Xeb.)  Evidence  held  sufficiently  clear 
and  satisfactory,  establiebinz  a  parol  contract 
certain  in  its  provisiona.— Moline  v.  Carlson, 
138  N.  W.  721. 

8  28  (Wis.)  Evidence  as  to  whether  reports 
made  under  a  contract  for  services  of  an  in- 
dustrial expert  were  retained  by  the  officer  to 
whom  they  were  made  Aeld  inadmissible  in  an 
action  on  the  contract,  in  which  the  issue  was 
as  to  the  acceptance  of  such  contract. — Manu- 
facturers' &  Merchants'  Inspection  Bureau  v. 
Everwear  Hosiery  Co.,  138  N.  W.  624. 

1 34  (S.D.)  Where  a  contract  provided  that 
it  should  not  be  "binding  until  all  the  parties 
above  mentioned  have  signed  the  same,"  it  was 
not  binding  upon  the  parties  named  therein  if 
one  of  them  did  not  sigo  it— Harris  v.  Lyons, 
138  N.  W.  295. 

One  of  the  parties  to  a  contract  htld  estopped 
from  claiming  its  invalidity  by  failure  of  anoth- 
er person  named  therein  to  ugn  It. — ^Id, 

(D)  <;oBalderatlon. 

d  54  (Iowa)  Where  notes  are  given  for  a  debt 
then  incurred,  an  agreement  that  they  shall  also 
cover  a  prior  indebtedness  is  invalid  because 
without  considerati<m. — Cuthbertson  v.  Eirst 
Nat.  Bank,  138  N.  W.  1090. 

S  54  (Wis.)  There  was  a  sufficient  considera- 
tion to  support  a  contract  by  plaintiff  to  re- 
liDqniBh  a  homestead  entry  theretofore  made  by 
plaintiff,  BO  that  defendant's  son  might  app^ 
to  enter  the  land  as  a  homestead,  Irrespective 
of  whether  defendant  or  his  son  actually  secur- 
ed the  homestead.— Dohr  v.  Wolfgang,  138  N. 
W.  75. 

8  75  (S.D.)  An  undertaking  of  a  complain- 
nnt  in  rape  that  be  would  pay  costs  of  a  crim- 
inal prosecution  if  the  affair  was  settled  by  the 
marnage  of  his  daughter  to  the  accused  held 
without  consideration,  and  insufficient  to  charge 
him  on  wch  «a  aueement.— McGook  Countgr  T. 
BnrttBd,  188  N.lr.  808, 


ot  tne  tormer. — uurtis  v.  Armegaat,  laa  iS.  w. 
873. 

The  conferring  of  benefits  by  a  parent  on  i 
child  is  presumptively  valid,  and  the  presump- 
tion of  constructive  fraud  arises  only  where  the 
chi^  is  the  dominant  person  in  the  relationatiip. 

8  99  (BJD.)  In  an  action  to  reform  a  con- 
tract, evidence  held  to  show  mistake  on  tbe 
part  of  defendant  and  tnud  on  the  part  of 
plaintiff.— Fotheringhatn  v.  Lockhart*  138  N.  W. 

(F)  I.caralltr  o(  Objeet  aaA  of  OmmmiA- 
•rati»K. 

8  129  (Wis.)  A  contract  employing  private 
detectives  to  enter  a  factory,  and  procure  evi- 
dence of  larceny  and  embezuement  of  employes, 
compensation  to  depend  upon  the  apprehension 
and  reporting  of  guilty  persons,  htid  iUtfal,  as 
violating  public  policji^Mannfacturen'  £  Her* 
chants*  inspection  Bureau  t.  Brerweax  HoKen 
Co.,  188  N.  W.  624. 

U.  CONSTBUCTIOir  AH1>  OPEItA- 
TIOK. 

(A)  Geaeral  Rnlca  of  C«B>trnctlt>m. 

8  148  (ISinn.)  A  telegraphic  offer  of  employ- 
ment, which  does  not  contain  all  the  terms  of 
the  offer,  must  be  considered  as  though  expres 
reference  to  the  substance  of  the  negotiations 
had  been  incorporated.— O'Donnell  v.  Oaily 
News  Co.  of  Minneapolis,  138  N,  W.  677. 

§  163  (Iowa)  In  case  of  an  apparent  inctui- 
sistency  between  the  written  and  printed  por- 
tioos  of  an  instrument,  the  written  portiooi 
will  control.— Low  v.  Xounj^  Mullarky  &  Long, 


(B)  PartlM. 

8  186  (Iowa)  Where  a  party  to  a  contract 

agreed  to  pay  the  adverse  party  a  specified  sum 
and  a  note  on  which  such  adverse  party's  wife 
was  a  surety,  and  gave  a  note  as  collateral, 
and  indorsed  it  in  blank,  the  rights  of  the  wife 
paying  the  note  on  which  she  was  surety  aiu) 
obtaining  the  collateral  note  were  under  the 
contract,  and  she  could  only  recover  from  the 
party  the  extent  of  his  nonperformance  to  the 
adverse  party.— Bosley  v.  Lammers.  138  N.  W. 
703. 

(C)  Bolijeot-aiatter. 

f  190  (Iowa)  Contract  between  lecturer  and 
lyceum  bureau,  when  taken  in  connection  with 
a  letter  accompanying  it  when  forwarded  for 
the  lecturer's  idgnature,  and  the  interpretation 
by  the  acts  of  the  parties,  held  to  entitle  the 
lecturer  to  payment  for  100  engagements  each 
season  as  a  minimum. — Boyl  t.  Midland  Lyceum 
Bureau,  1S8  N.  W.  384. 

m.  MODIFICATION  AHO  MEBaEB. 

f  245  (Iowa)  Where  a  party  agrees  orally  to 
leave  his  stepson  a  40-acre  tract,  and  subse- 
quently enters  into  a  written  contract  whereby 
lie  conveys  to  him  all  his  land,  consisting  <n 
three  such  tracts,  the  oral  contract  is  merged 
in  and  fulfilled  by  the  written  one.— Rageth  v. 
Boliger,  138  N.  W.  818. 

IV.  RESOISSIOM  AND  ABANDON. 
HENT. 

8  270  (Wis.)  A  return  of  reports  made  un- 
der a  contract  for  services  of  an  induBtrial 
expert  after  a  receipt  of  a  bill  for  services 
held  not  to  relieve  the  company  to  whom  they 
were  made  from  liabill^.— Manofacturers'  & 
Merchants*  Inspection  Bureaa  T.  Everwear 
Hosiery  Coh  188  K.  W.  024^, 
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V.  PESFOmCAHOB  OB  BBEAJDH. 

1 277  (Iowa)  "Where  grantor  afreed  to  take 
up  a  mortsage  od  the  premises  for  grantee,  If 
the  mortgagee  refused  to  extend  the  same,  the 
RTantM  was  not  reqnired  to  make  demand  on 
tbe  grantor  so  to  do  on  the  date  of  the  maturity 
of  uie  mortgage,  but  deihand  in  a  reasonable 
time  was  su£Bcientr^6hnson  t.  OODTerse,  188 
N.  W.  900. 

$312  (Iowa)  Under  a  contract  between  a 
manufacturer  and  a  jobber  for  the  exclusive 
Hale  of  machinery  within  a  certain  time,  held, 
that  the  manafactarer*B  refusal  to  deliver  ma- 
chinery and  attachmente  for  which  orders  were 
obtained  within  the  term  of  the  contract,  to 
be  delivered  thereafter,  was  a  breach  of  the 
contract— Portable  Elevator  Mfg.  Co.  T.  Brad- 
ley. MerriuD  ft  Smith.  138  N.  W.  ei& 

VI.  ACTIONS  FOB  BBBACB. 

1 346  (Iowa)  Where  «  person  soing  for  serv- 
ices pleaded  only  an  express  agreement,  aha 
could  not  recover  on  a  quantum  memit— In  te 
Oldfield's  Estate,  138  N.  W.  846. 

1 346  (X.D.)  In  an  action  against  a  bank  based 
on  Its  refusal  to  pay  to  plaintiff  the  proceeds 
of  a  loan  in  cash,  as  promised,  where  the  com- 
plaint alleged  a  demand  for  accounting,  the 
exclusion  of  testimony  of  a  witness  for  defend- 
ant that  plaintUt  had  never  asked  for  any  ac- 
counting was  error.— Qoeti  r.  Merchants'  Bank 
of  RugBy,  138  N.  W.  10. 

S  348  (N.D.)  In  an  action  based  on  defend- 
ant's refusal  to  pay  plaintiff  the  proceeds  of  a 
loan  in  cash  as  promised  by  defendant,  where 
tbe  answer  puts  in  issue  the  aU^tion  of  a 
promise  to  pay  in  cash  and  alleges  that  the  pro- 
ceeds were  to  l>e  applied  in  discharge  of  indebt- 
edness of  plaintiff,  the  burden  was  on  ^aintiff' 
to  estabilu  his  contentloD.-^oets  t.  Merchants' 
Bank  of  Rugby,  138  M.  W.  10. 

i  349  (N.D.)  In  action  based  on  refusal  of  de- 
fendant bank  to  pay  to  plaintiff  tbe  proceeds 
of  a  loan  in  cash,  the  exclusion  of  testimony  of 
plaintiff  on  cross-ezamination  that,  since  the 
making  of  idaintiff's  note,  plaintiff  had  drawn 
checks  on  the  bank  which  were  paid  It,  was 
error. — Goetz  v.  Merchants'  Bank  of  Rugby, 
138  N.  W.  10. 

Exduslon  of  question  to  preddent  of  the 
bank  whether  he  hod  any  notes  which  plaintiff 
authorized  him  to  deduct  from  the  loan  Mid  er- 
ror.—Id. 

Exclnsion  of  a  question  whether  nlaintiff  ever 
asked  to  have  notes  discharged  by  the  bank 
with  the  proceeds  of  tiie  loan  turned  over  to 
him  was  error.— Id. 

Exclusion  of  a  note  which  defendant  contend- 
ed was  to  be  satisfied  out  of  the  loan  was  er- 
ror.—Id. 

1 390  (Neb.)  In  an  action  by  a  correspond- 
ence school  against  a  student  for  the  balance 
of  tuition  due,  evidence  held  insufficient  to  sus- 
tain a  judgment  for  defendant. — International 
Text-Book  Co.  t.  Martin,  138  N.  W.  682. 

S  354  (Minn.)  A  finding  that  defects  and  omis- 
sfons  in  the  performance  of  a  contract  to  erect 
a  flat  building  amounted  to  S3T.25  is  not  con- 
tradictory of  a  finding  of  substantial  perform- 
ance ;  tbe  contract  price  for  the  boilding  beinc 
«1,400.— Undguist  v.  Young,  138  N.  W.  28. 

CONTRIBUTORY  NEGLIGENCE 

See  Negligence,  H  66-08. 

CONVENTION. 

See  Elections,  {{  120,  121,  125,  131,  189. 

CONVEYANCES. 

gee  Assignments;  Assignments  for  Benefit  of 
Creditors;  Chattel  Mortgages;  Contracts,  S 


24C;  Corporations,  |  207;  Deeds;  Estoppel, 
H  22,  36;  Fraudulent  Conveyances;  Mort- 
[es;  Trosts,  i  88;  Vendor  and  Purchaser; 
tnesaea,  {  144. 

CONVICTS. 

See  Constitutional  Law,  |  272. 

CORONERS. 

See  Courts,  |  ^;  Executors  and  Admlnistia- 
tors,  U  639,  640. 

CORPORATIONS. 

See  Banks  and  Banking;  Boilding  and  Iioaii 
Associations ;  Carriers ;  Discovery,  {I  54,  66 ; 
Insurance;  Mandamus,  fi  122:  Municipal 
Corporations;  Patents;  Koilroaos;  Statutes, 
I  220;  Street  Railroads;  Telegraphs  and  Tele- 
phones. 

nr.  OAPITAIh  BTOGB,  ABD  SIVl- 
DEHDS. 

(O)  iMue  of  CerHflea-tM. 

i  108  (Iowa)  Under  Acts  S2d  Oen.  Assuol 
c.  71,  as  amended  by  Acts  S8d  Gen.  Assem.  c 
104,  {  4,  providing  the  terms  on  which  a  cor- 
poration may  issue  shares  of  stock,  an  issu- 
ance of  shares  after  its  passage  Add  a  repre- 
sentation that  the  matter  required  to  be  done 
had  been  done  which  would  support  an  action 
to  recover  money  paid  for  shares  in  reliance 
thereon.— Sykea  t.  Pure  Voci  Cider  Co.,  138 
N.  W.  554, 

Officers  of  a  corporation  authenticating  and 
issuing  certificates  of  stock  held  presumed  to 
bare  intended  to  defraud  in  making  untrue  rep- 
resentations contained  therein. — Id. 

Officers  of  a  corporation  Issuing  stock  cer- 
tificates containing  false  representations  held 
liable  in  damages  to  all  who  deal  with  the  stock 
io  reliance  on  the  representations,  though  the 
officers  do  not  themselves  proflt  from  such 
representations.— Id. 

V.  KEMBEBS  ABB  STOOKHOLDEBS. 

(A)  lUyhta  Md  UabiUtiM  aa  ta  Oov- 
psntlon. 

{  180  (Mich.)  Corporate  powers  should  be 
exercised  to  accomplish  tbe  object  for  which 
they  were  created,  and  even  a  majority  of  tbe 
members  should  not  use  such  powers  to  sab- 
vert  the  purpose  of  the  incorporation. — Ger- 
man Corporation  of  Negaunee  v.  Negaunee 
German  Aid  Society,  138  N.  W.  343. 

1 189  (Mich.)  Since  a  corporation  is  a  le- 
gal entity  distinct  from  its  members,  it  may 
by  a  proper  action  recover  property  owned  by 
it  and  unlawfully  held  by  its  officers  and  mem- 
bers in  control  of  its  affairs. — German  Corpo- 
ration of  Negaunee  v.  Negaunee  German  Aid 
Society,  138  N.  W.  343. 

(C)  Salna  or  Defendlas  on  Behalf  of  Cor- 
poral Iob. 

1 307  (Mich.)  If  a  society  through  Ae 
wrongful  acts  of  its  officers  unlawfully  con- 
veyed property  to  its  officers  and  members, 
who,  in  turn,  conveyed  to  one  who  took  with 
knowledge  of  a  want  of  corporate  authority  to 
convey,  any  new  member  could  recover  such 

8 roperty.— German  Corporation  of  Negaunee  T. 
[egannee  German  Aid  Society,  ISS  N.  W.  348. 

TZ.  OFFICEBS  ABB  AOEBT8. 

(B>  Awtharltr  and  Faaetloas. 

1298  (Mich.)  Under  Pub.  Acte  1903,  No. 
232,  S  lO,  to  constitute  a  statutory  quorum  in 
order  to  bold  a  lawful  meeting  of  stockholders 
for  the  transaction  of  corporate  business,  a 
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majority  of  all  the  stock  mast  be  reprmiited. 
-mi  r.  TowD,  188  N.  W.  834. 

TbB  reqninmeiitt  of  the  presence  of  a  itat- 
ntoz7  qaonm  to  enable  the  ■toekholden  of  a 
corporatioit  to  legaUy  trauaet  bnsineH  are 
mudatory.— Id. 

(O  Blvltta,  DaClea,  «b«  UiAiUttM  mm  to 
Corporation  anA  It*  HnsbOM. 

1314  (Micb.)  Corporate  officers  cannot  rep- 
ressnt  tbe  corporation  in  a  transaction  in  which 
they  were  peraonally  interested  in  order  to 
obtain  an  advantage  at  tbe  expense  of  atich 
corporation, — German  Corporation  of  Nesannee 
V.  Negaunee  German  Aid  Society.  188  If.  W. 
343 

1320  (Mich.)  Under  Comp.  LewB,  |  9TS7, 
and  the  following  sectiona,  the  courts  have 
power  to  entertain  petitions  of  corporate 
shareholders  to  compel  officers  to  account  for 
official  misconduct  in  die  management  of  cor- 
porate funds,  suspend,  or  remove  them,  re- 
strain alienatioa  of  corporate  assets,  etc,  and 
to  sequester  the  propwty  and  appoint  a  re- 
ceiver, and  adjadge  a  oissolation  .in  certain 
cases.— Tows  t.  Duplex-Power  Car  Co.,  188 
N.  W.  338. 

In  a  suit  by  minority  stockholders  of  a  cor- 
poration for  the  appointment  of  a  receiver  and 
other  relief,  Aeld  proper  to  appoint  a  receiver 
to  preserve  the  assets  and  enjoin  the  fore- 
dosnre  of  a  corporate  mortgage,  but  improper 
to  enjoin  the  sale  and  removal  of  the  corpo- 
rate products  ao  as  to  prevent  it  AtAng  busi- 
ness.— Id. 

1 320  rWia)  The  circuit  court,  on  suit  by  a 
stockholder  against  an  officer,  charging  miscon- 
duct ia  oamaungUng  of  coriMrate  with  personal 
funds,  in  wrongfully  retaining  commissions,  in 
failing  to  account,  etc.,  and  demanding  defend- 
ant's removal  from  office,  the  election  of  a  new 
board  of  directors,  etc,  has  power  witiiout  ex- 
press statutory  authority,  to  appoint  a  receiver 

?eod«ite  lite.— Kata  T.  De  Wolf,  188  N.  W. 
013,  1016. 

In  a  suit  by  one  stockholder  charging  a  di- 
rector with  misconduct  in  the  management  of 
tbe  business  of  the  corporation  seeking  removal 
from  office  and  an  accounting,  heid,  that  tbe  de- 
nial of  an  application  for  a  receiver  of  t^e 
corporation's  property  pendente  lite  was  prop- 
er.—Id. 

Vn.  CORPORATE  POWERS  AMD 
T.TABTTJTIEg. 

(A)  BxtoBt  bmA  Bxcrolae  mt  Powora  In 
Oeneral. 

1 36B  (S  J>.)  Where  a  traction  company  agreed 
to  furnish  plaintiff  with  water  as  consideration 
for  a  deed  to  land  on  which  it  constructed  a 
canal  leading  to  its  i>ower  plant,  it  will  be 
estopped  to  claim,  in  an  action  to  compel  It  to 
funush  tbe  water,  that  tbe  contract  was  ultra 
vires.— Dorsett  v.  Black  Hills  Traction  Co.,  188 
N.  W.  80& 

(D)  Revr««eatatl*a  of  CorporaUoa  br  Ot- 
fl«era  aa<  Agrents. 

1 406  (S.D.)  Corporation  held  not  bound  by 
agreement  of  its  vice  president  that  a  debt  owed 
by  him  individually  should  be  credited  on  an 
account  for  building  material  sold  by  the  cor- 

S oration.— Glow-Scbaaf  Lumber  Co.  t.  Easa,  138 
r.  W.  1120. 

(F)  Civil  A«tloas, 

1507  (S.D.)  Under  Code  Civ.  Proc.  {  110, 
service  on  an  officer  of  a  domestic  corporation, 
who  bad  his  residence  outside  the  state,  held 
to  confer  jurisdiction  to  enter  judgment  against 
the  corporation. — Stranb  v.  Lyman  I^nd  &  In- 
vestment Co..  138  N.  W.  957. 

.XI.  DiuoLvnoir  avd  pobjjbitubb 

or  PRAHOHUE. 

1 809  (Mich.)  Tbe  general  Jorisdictioii  of 
■equity  over  eo^ratimu  does  not  extenl  to 


dissolving  a  corporation,  winding  op  its  af- 
fairs, and  seoaestiating  its  proper^,  and  eqtdtr 
wiU  not  oroBaritf  aequester  eorporat«  won- 
erty  or  commit  the  managemeat  of  ita  uEatta 
to  a  receiver.— TowB  r.  Duplex-Power  Car  Co. 

188  N.  w.  ssa 

Xn.  FORBIOH  OORPOBATIOWS. 

S  636  (Iowa)  Foreign  corporations  can  do 
business  only  upon  such  conditionB  as  the  state 
prescribes  or  may  be  probHiited  from  doing 
any  business;  and  the  court  cannot  oTorride 
such  legislation  on  the  ground  of  conoity.— 
American  Fidelity  Co.  t.  Bieakley,  138  N.  W. 
608. 

1661  (Wla)  Under  Sanbom'a  St.  SagP-  1906, 
f  1770,  snbda.  2,  10,  prohibiting  the  d^ng  of 
bosiness  by  foreign  corporations  m  the  state  ex- 
cept on  terms,  and  the  bringing  of  aoitn  by  sncti 
corporations,  a  foreign  corporati<»i  which  has 
not  filed  a  copy  of  its  artides  held  oititled  to 
maintain  an  action  on  a  contract  not  made,  or 
to  be  performed  within  the  state,  for  the^por- 
chase  of  its  corporate  stock.— American  Food 
Products  Go.  T.  American  Milling  Ooh,  138  N. 
W.  1123. 

{  668  (Wis.)  Under  St.  1898,  |  2637.  subd.  13. 
authorizing  service  upon  foreign  corpwatiODs 
holding  property  in  the  state  by  service  on  their 
officers,  a  service  on  the  president  of  a  foreign 
corporation  held  to  bind  the  company,  tbou^ 
he  was  not  in  the  state  on  its  business.— Ameri- 
can  Food  Products  Go.  t.  American  M'^^*"! 
Co.,  138  N.  W.  1123. 

CORPUS  DELICTI. 

See  Bnn^arr.  I  41. 

CORRESPONDENCE. 

Bee  Evidence,  |  2SS. 

CORROBDRATION. 

See  Criminal  Law,  H  369,  611,  703.  764,  780. 
1172;  Sednetlon,  H  40^  4ft. 

COSTS. 

See  Appeal  and  Brior,  |  877;  Constitutional 
Law.  1  208;  Contracts,  f  15;  Divorce,  i  26»: 
Equity,  H  46,  60;  Ifechaiiica*  Uena,  (  310: 
Replevin,  |  124. 

X.  HATURE.  OROUKIMI,  AND  EXTEHT 
OF  RIGHT  J3t  OEVERAI.. 

1 13  (Wis.)  Where  a  defendant  in  an  equi- 
table acticHi  did  not  challenge  the  form  .of  the 
action  by  demunrer  or  answer,  but  iatrapoaed  an 
equitable  counterclaim  and  asked  for  equitable 
relief,  and  the  case  was  tried  as  an  equitable 
action,  be  could*  not  complain  that  costs  wert 
awarded  against  him  on  the  ground  that  it  was  . 
unnecessary  to  bring  a  suit  in  eqaitr  to  obtain 
the  desired  relief.— FaU>e  v.  Cave,  138  X.  W. 
87. 

(60  (Mich.)  Under  the  circumstances,  ktU, 
that  costs  would  not  be  awarded  to  «tiier  party. 
—German  Corporation  tjt  Negaunee  t.  Neganiiet 

German  Aid  -Society,  138  N.  W.  343. 

vn.  ON  APPEAI.  OR  ERRO&  AXD 
OX  XEW  TRIAL  OR  MOTION 
THEREFOR. 

S  255  (Iowa)  Where  appellee  did  not  numbpr 
the  lines  or  index  his  amendment  to  tbe  ab- 
stract, the  coat  of  printing  it  would  be  taxed 
to  him.— In  re  Oldfield's  Eatate.  138  N.  W.  S46- 

I  256  (Wis.)  Costa  held  not  to  be  aasessed  io 
favor  of  an  appellant  for  printing  the  case  and 
briefa,  where  they  are  unnecessanly  long  under 
Supreme  Gonrt  rule  44  (108  N.  W.  Tiii).— Loehf 
T.  Dicksoa,  188  M.  61. 
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XX.  m  ORXMXKAIi  PBOSBOimOirS. 

1 299  (S.D.)  Under  Jnsdces  Code.  S  117,  and 
Code  Cr.  Proc  1  14B,  a  count?  held  not  en- 
titled to  recover  coats  against  the  complainant 
in  rape,  tboush  the  affair  was  settled  by  the 
marriage  of  the  accused  and  the  complainant's 
daughter,  where  there  was  no  malice  or  want 
of  probable  cause  shown  in  the  prosecation^ 
McGook  County  t.  Burstad,  188  ,N.  W.  808. 

COUNCIL 

Se^wici^  Ow^rations,  H  112,  121,  488. 

COUNTIES. 

See  Agriculture;  Costs,  I  28&;  District  and 
Proeecutiiv  Attorneys;  Drslns,  |  49;  Game; 
Highways.  U  191,  192;  Insane  Persons,  1  52; 
Libel  and  Slander,  H  10.  48,  50%,  lU  ;  Limi- 
tation of  Actions,  I  68;  Mandamus,  |  95; 
PhysidianB  and  Snrgeoni^  |  B. 


m.  FBOPBKTT.  CmTBAOTa.  AMD 
T.TAftTT.ITI  Bg, 

(C)  OosMtr    BxpcKsea  Oharares  «nd 

Statatory  Liabilities. 

i  139  (Mich.)  To  entitle  an  attorney  who 
assisted  the  prosecuting  attorney  in  a  pro- 
ceeding to  recover  for  his  services  against  the 
county,  he  must  either  show  the  express  or 
legally  implied  obligation  of  the  county  to  pay 
blm.— Powers  v.  Calhoun  County,  138  N.  W. 

aee. 

COURTS. 

See  Appeal  And  Error;  Certiorari;  Constitu- 
tional Law,  I  74 ;  Corporatlona,  ||  820,  507, 
609,  636;  Criminal  Law,  {  ItFJ:  Discovery, 
I  55;  Divorce,  H  102,  168, 182,  200,  202,  217, 
223;  Drains,  |  82;  Drunkards:  Kmlnent 
Domain,  I  67;  Habeas  Corpus,  |  30;  Indians; 
Infants,  |  115;  Insurance,  |  56;  Judges; 
Judgment,  f  17;  Justices  of  the  Peace;  Man- 
damus, If  4  26,  58;  Mor^MM.  I  ^ Mu- 
nicipal Corporationa,  S  68;  Process,  g  98; 
Taxation,  ir042,  MS. 

I.  HATimXi,  EXTENT,  AKS  EXEBOUB 
OF  JmUSDICTIOH  IX  OSHSRAI.. 

1 26  (Neb.)  In  an  action  against  the  coro- 
ner and  his  surety  for  the  value  of  personal 
property  sold  by  the  coroner  to  pay  funeral 
expenses,  the  district  court  should  adjudicate 
the  whole  matter,  instead  of  rendering  judg- 
ment  against  tlie  defendants  and  then  sending 
the  coroner  to  the  county  court  to  file  claims 
axainst  the  estate.— Lenderink  v.  Sawyer,  138 
N.  W.  744. 


nr.  covKTB  OF  LmxTED  ox  niFB- 

BXOB  JVBIKDIOTIOir. 

f  183  (N.D.)  Under  Const.  |  3,  the  county 
courts  are  not  vested  with  equity  powers,  but 
their  jurfsdiction  is  restricted  to  acUons  at 
law  where  the  amount  involved  does  not  ex- 
ceed^|l,000.— Mead  v.  First  Nat  Bank,  IBS  N. 

VI.  COVBTB  OF  AFFEIAATE  JUBZS- 
DIOTXOK. 

rA)  Oroanda  of  Jarlsdlctloa  In  Cteaarali 

f  204  (N.D.)  Under  Const.  §f  86,  87,  the  Su- 
preme Court  is  given  superintendii^  control 
over  inferior  courts  and  may  issue  any  of  the 
writs  therein  named  and  such  others  as  may 
be  necessary  to  the  proper  exercise  of  such  con- 
trol.— State  V.  District  Court  of  Grand  Forks 
County,  138  N.  W.  988. 

The  superintending  control  of  the  Supreme 
Court  was  granted  to  insure  the  harmonious 


working  of  the  jndicial  system,  to  meet  emer^ 
Kencies,  and  for  cases  where  other  relief  is  in- 
adequate or  incomplete,  and  not  for  review  as 
by  appeal.— Id. 

On  application  to  the  Supreme  Court  for  the 
exercise  of  Its  power  of  suiMrintending  control, 
the  question  whether  the  remedy  by  appeal  Is 
adequate  or  speedy  must  be  determined  In  the 
discretion  of  the  Supreme  Court— Id. 

The  primary  function  of  the  Supreme  Court 
is  the  determination  of  appeals,  and  its  su- 
perintending power  should  be  raercised  only  in 
case  of  emergency  or  when  necessary  by  reason 
of  lack  of  any  other  adequate  remedy,  or  when 
the  ends  of  Justice  make  Its  exercise  imperatiTe. 

COVENANTS. 

See  Landlord  and  Tenant,  i  164;  Mortgatea. 

X.  BBQVXSXTEB  AlfB  VAUDITT. 

CA>  Bzpreas  CovenantB. 

I  I  (Mich.)  A  matual  agreement  by  the  own- 
ers of  property  on  a  certain  street  to  observe 
the  building  restrictions  imposed  therein  upon 
the  lots  aa  to  the  character  of  buildings  to  be 
erected,  etc.,  was  a  sufficient  consideration  to 

I  sustain  the  contract  aa  to  those  property  own- 
ers who  signed  it- Erichaen  r.  TSipert  138 

i  N.  W.  380. 

i    {6  (Mich.)  A  contract  executed  by  property 
'  owners  on  a  certain  street  imposing  restrictive 
I  covenants  upon  the  lots  heid  not  to  require 
I  that  it  be  Bigaed  by  all  the  owners  of  all  the 
lots  described  therein  before  it  should  become 
binding  upon  those  owners  who  did  sign  it.— 
Eridisen  v.  Tapert,  188  N.  W.  330. 

The  fact  that  an  instrument  executed  by 
property   owners  imposing  restrictions  upon 

Sroper^  on  a  street  was  independent  of  the 
eed  conveying  title  was  immaterial  to  the 
validity  of  the  restriction  if  supported  \y  a 
valuable  consideration. — Id. 

n.  OOmTRVOTIOH  AHD.OPBRA. 
TIOH. 

(D)  CoT«aaatB   Ranalac  with  the  Itaad. 

i  84  (Mich.)  A  contract  executed  by  prop- 
erty owners  on  a  street  imposinK  building  re- 
strictions upon  the  property  MA  to  bind  the 
successors  In  title  of  the  original  atgners.- 
Erichsen  v.  Tapert,  188  N.  W.  330. 

m.  PERFOBKANCE  OR  BREACH. 

I  103  (Mich.)  A  prior  erection,  without  ob- 
jection, of  a  bam  on  tbe  back  of.  a  lot  which 
was  subject  to  a  building  restriction  prohibit- 
ing the  location  of  any  other  than  a  single 
dwelling  house  on  each  lot,  was  not  a  waiver 
of  the  restriction  so  as  to  permit  the  erection 
on  the  rear  of  tbe  lot  of  a  score  building. — 
Erichsen  v.  Tapert,  138  N.  W.  330. 

Under  the  circumstances,  held,  that  it  could 
not  be  said  that  the  erection  of  a  store  build- 
ing on  the  rear  of  a  lot  contrary  to  restrictive 

.  covenants  imposed  upou  that  and  adjotQing  lots 
would  not  injure  tbe  owners  of  adjoining  lots. 

j-Id. 

IV.  ACTZOHS  FOR  BREACH. 

1 116  (Wis.)  A  complaint  for  breach  of  cove- 
nant aKainst  incumbrances  held  sufficient  to  ad- 
mit evidence  of  a  compliance  with  requirements 
necessary  to  make  a  special  assessment  a  lien 
un  the  land  prior  to  tne  previous  Srst  day  of 
January,  and  hence  to  show  a  hreach  of  the  ' 
covenant  in  view  of  St  1898.  {  1153,  as  amend- 
ed by  Laws  1909.  c.  203.— Csdy  v.  Henes,  138 
X.  W.  1022. 

S  127  (Iowa)  The  amount  paid  by  a  war- 
rantee to  protect  his  title  sKainst  an  incum- 
brance is  presumptively  the  measure  of  damages 
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for  breach  of  a  covenant  against  inctiinbraneei. 
— Boice  T.  Coffeen,  138  N.  W.  857. 

To  a  suit  to  foreclose  a  mortgage,  In  which  a 
defendant  filed  a  cross-bill  on  a  covenant 
against  incumbrances,  the  court  held  justified 
in  adopting  the  amount  necessary  to  discharge 
the  incumbrance  as  the  presumptive  measure  of 
damages.— Id. 

The  rule  that  a  warrantee,  who  has  not  dis- 
charged the  incumbrance  warranted  agaioBt,  is 
only  entitled  to  nominal  damages  is  not  con- 
trolliQK  in  equity. — Id. 

1  130  (Iowa)  For  breach  of  a  covenant  of 
title,  recovery  cannot,  in  general,  exceed  the 
consideration  received  by  the  warrantor. — ^Boice 
V.  Coffeen,  138  N.  W.  857. 

fl  130  (Iowa)  A  grantor  of  mortgaged  premises 
having  conveyed  with  a  warranty  held  liable 
over  to  his  grantee  la  foreclosure  proceeding 
for  the  amount  the  latter  is  required  to  pay  to 
redeem  the  portion  so  conveyed  from  the  mort- 
gage.—Tukey  V.  Foster,  138  N.  W.  8^ 

CREDIBILITY. 

See  Witnesses,  H  345.  349. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Creditois'  Suit;  Ex- 
ecution, 8  ^03;  i;'raudulent  Conveyances; 
Garnishment;   Partnership,  {  176. 

CREDITORS'  SUIT. 

See  Fraudulent  Conveyances,  i  295. 

1 8  (Neb.)  In  equity,  the  interest  of  a  judg- 
ment dfbtor  in  a  judgment  against  a  city  may 
be  subjected  to  the  daim  of  his  judgment  credi- 
tor.—Parsons  V.  Catheis.  138  N.  W.  747. 

i  8  (Xeb.)  The  contract  of  husband  and  wife 
to  support  his  father  and  furnish  faim  with  f5U 
per  year  is  a  personal  contract,  and  the  father's 
rights  thereunder  cannot  be  subjected  by  a 
court  of  egi^ty  to  the  payment  of  a  judgment 
against  him.— Valparaiso  State  Bank  v. 
Schwartz.  138  N.  W.  757. 

S  16  CNeb.)  To  maintain  a  creditor's  bill, 
proof  of  a  judgment  at  law,  or  the  Issaance  of 
an  execution  and  of  a  sheriff's  return  nulla 
bona,  is  sufficient,  in  the  absence  of  fraud  or 
collusion,  to  show  that  plaintiff's  remedies  at 
law  had  been  exhausted.— Parsons  v.  Gathers, 
138  N.  W.  747. 

S3I  (Mich.)  Under  chancery  rule  30.  subd. 
"b,"  the  right  to  compel  disclosure  on  "special 
motion"  in  coae  of  a  failure  by  defendant  in  a 
creditor's  bill  to  answer  all  interrogatorieB  as 
required  by  Oomp.  Laws  1897,  SS  436.  437.  is 
addressed  to  the  discretionary  power  of  the 
court.— Crawford  v.  Mandell.  138  N.  W.  705. 

}39  (Minn.)  A  complaint  in  the  nature  of  a 
creditors'  bill,  from  which  it  appears  that  an- 
other action  is  pending  against  defendant  on 
the  same  facts,  which  has  not  proceeded  to 
judgment,  though  attachment  has  been  issued 
but  no  property  has  been  levied  on,,  is  demur- 
rable, in  failing  to  show  that  plaintiff  has  ex- 
hausted his  remedies  in  the  pending  action. — 
Bruce  T.  Hoidat,  138  N.  W.  313. 

J  47  (Neb.)  Failure  to  dismiss  a  creditor's 
bill  on  an  answer  alleging  that  plaintiff  has 
possession  of  unsold  collateral  security  is  not 
reversible  error,  where  plaintiff,  before  reply, 
sold  the  collateral  and  applied  the  proceeds  in 
part  payment,  and  no  one  was  prejudiced  by 
the  procedure  adopted.— Parsons  v.  Gathers,  138 
N,  W.  747. 

CRIMINAL  LAW. 

See  Abortion ;  Assault  and  Battery,  8  82 ;  Bail, 
I  90;  Burglary;  Costs,  |  209;  District  and 
Pn»ecQtinflr  Attorneys ;  S^bezsiment;  High- 
ways, iim;  Homldde;  Indians;  Indictment 


and  Information;  Intoxicating  Liquors,  {{ 
236.  239;  Parent  and  Child;  Physicians  ai:^ 
Surgeons,  H  6,  6;  Rape;  Seduction;  S^- 
o^,  S  367;  Witnesses.  f|  203,  211.  217,  US-. 

(B)  CluuiKe  of  Venae. 

§115  (Micb.)  While  accused  must  ordinarilj 
be  tried  in  the  county  where  the  offense 
committed,  the  court  may,  under  proper  con- 
ditions,  change  the  veane.— People  t.  Sv^-ift,  13< 
N.  W.  662. 

S  121  (Mich.)  Under  Pub.  Acts  1909.  No.  67. 
rulings  changing  the  venue  are  lar^]^  with:: 
the  court's  discretion.— People  t.  Swift,  l-> 
N.  W.  662. 

1 126  (Mich.)  In  ruling  on  a  motion  for  « 
change  of  venue  on  account  of  local  prejodicc. 
the  trial  court  could  consider  the  fact  that  tbe 
motion  was  passed  upon  more  than  a  year  aft- 
er the  case  was  on  the  calendar  for  a  second 
trial.— People  v.  Swift.  138  N.  W.  662. 

If  a  fair  and  impartial  jury  coold  in  fact  b« 
obtained,  a  motion  for  change  of  venue  becaav 
of  local  prejudice  could  be  properly  denied. 
even  though  prejudice  in  the  communit?  wts 
in  fact  shown  to  exist.— Id. 

S  134  (Mich.)  In  ruling  on  a  change  of  veo- 
ue  because  of  local  prejudice,  the  conrt  maj 
act  in  part  on  its  persoQal  knowledge  of  tlf 
alle^d  ^jejudice  existing.— People  v.  Swift,  13? 

S.  (37  (Mich.)  The  trial  court  properly  defer- 
red final  determination  of  a  motion  to  cban^ 
the  venue  until  after  the  examination  of  the 
jurors  as  to  their  qualifications. — People 
Swift,  138  N.  W.  662. 

VIZ.  FOBMEB  JUOFARDT. 

$162  (Mich.)  Pub.  Acts  1903,  No.  91.  <s 
amended  by  Pub,  Acts  1909,  No.  124,  relating 
to  the  probation  of  persons  convicted,  is  att 
invalid  as  permitting  placing  again  in  jeopardv, 
as  applied  to  one  twice  released  on  probation 
and  subsequently  sentenced  for  again  violation 
the  conditions. — People  v.  Dudley,  138  N.  W. 
1044. 

§  167  (Iowa)  If,  on  a  trial  of  the  major  of- 
fense, there  can  be  a  conviction  of  the  minor,  i 
tormer  conviction  or  acquittal  of  the  min<>r 
will  bar  the  major,  and  hence,  where  accus-'l 
at  one  theft  stole  a  watch  and  a  pocketbouk. 
a  conviction  of  simple  larceny  for  the  theft  of 
the  watch  is  a  bar  to  a  prosecution  for  larcenj 
from  the  building,  though  the  conviction  was 
had  before  a  justice  of  the  peace,  who  did  not 
have  jurisdiction  over  the  offense  of  larccnv 
from  the  building.— State  v.  Sampson,  138  ^. 
W.  473. 

In  a  prosecution  for  larceny,  held,  that  the 
state  could  not  to  invalidate  a  former  convic- 
tion of  simple  larceny  set  up  that  the  justice 
before  whom  It  was  had  was  without  jurisdic- 
tion because  the  larceny  was  from  a  dwelling. 
— ^Id. 

1 200  (Iowa)  Where  accused  stole  a  wati^ 
from  one  of  bis  roommates  and  a  pocketbo^l: 
from  another,  he  is  guilty  of  only  one  offenso. 
Ihoneh  Uie  takings  were  separated  by  a  small 
fraction  of  time,  so  that  a  conviction  of  umpK- 
larceny  of  the  watch  Is  a  bar  to  a  prosecution 
for  larceny  from  the  dwelling  house,  based  on 
the  theft  of  the  pocketbook.— State  v.  Sam  peon. 
138  N.  W.  473. 

IZ.  ABBAIGNBIENT  AND  PUBA8,  AHD 
irOI.I.E  PROSEQUI  OB  DUOOH- 
TimTAirCE. 

8  284  (Neb.)  Where  a'plea  in  abatement  li 

a  criminal  prosecution  presents  gnestions  of 
law  only.  It  is  proper  for  the  trial  court  to 
determine  such  questions  without  the  iaterven- 
tion  o£  a  jury.- Hardin  t.  State.  138  N.  W. 
146. 
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X.  ETIDEMOB. 

<B)  Fact*  In  iBsne  and  RelCTamt  to  Isauea, 
«Bd  Re«  Gestae. 

1 338  (Iowa)  The  court  properly  refused  to 
permit  a  question  as  to  the  baslness  of  an 
accomplice's  wife  before  he  married  her  and 
as  (o  their  prior  relations. — State  t,  O'Cal- 
laghan,  138  N.  W.  402. 

S35I  (Iowa)  The  flight  of  accused  is  a  cir- 
cumataoce  indicative  of  guilt  only  where  he 
has  actual  knowledge  of  the  accusation  against 
him,  and  not  constructive  Knowledge. — State  v. 
Sorenson,  138  N.  W.  411. 

S3S4  (Mich.)  In  a  prosecution  for  commit* 
ting  an  act  of  grosa  Indecency  with  a  boy,  evi- 
dence of  other  indecencies  with  a  dog  was  ad- 
ndaaible;  being  a  part  of  the  "res  geste."— 
Peo^  T.  Swift,  13S  N.  W.  662. 

<0  Otber  OScaaes,  a»d  Cluivaeter  of  Ao- 
•asod. 

1 369  (Mich.)  In  a  prosecution  for  commit- 
ting an  act  of  gross  indecency  with  a  boy,  evi- 
dcniee  of  prior  acts  of  the  same  kind  with  the 
boy  keld  admlssible^People  t.  Swift,  138  K. 
W.  662. 

1 369  (Minn.)  In  a  prosecution  for  statutory 
rape,  evidence  of  acts  of  Intercourse  immediate- 
ly prior  to  tb«  time  relied  on  for  conviction, 
other  tlian  the  act  bo  relied  on,  is  competent  in 
coTioboratloD.~State  t.  Schneller,  138  N.  W. 
987. 

fD)  Materlalltr  mmA  Competenoy  In  Gen- 
eral. 

1 388  (Iowa)  Testimony  as  to  experiments  by 
pushing  in  an  end  of  a  sliding  door  of  the 
building  burglarized  and  passing  into  the  build- 
ing through  the  opening  so  made  admis- 
sible.—State  T.  Sorenson,  138  N.  W.  411. 

§  395  (Neb.)  In  a  prosecution  for  illegal  sale 
of  liguor,  receiving  in  evidence  the  federal  liq- 
uor ucensa  issued  to  defendant  was  not  error 
on  the  ground  that  it  was  obtained  from  hi'm 
by  stealdi.— Nixon  v.  State,  138  N.  W.  136. 

1396  (Iowa)  Part  of  the  testimony  at  a  for- 
mer trial  by  a  witness,  who  could  not  be  pro- 
duced on  the  second  trial,  having  been  intro- 
duced by  defendant,  the  state  could  introduce 
the  remainder;  it  not  being  foreign  to  the  mat- 
ter called  out  by  defendant.— State  v.  Thomas, 
138  N.  W.  864. 

(B")  AdmlMlona,  Deolaratlona,  and  Hear- 
say. 

S406  (Neb.)  Evidence  as  to  admissions  by 
dcdendant  in  a  prosecution  for  breaking  and 
entering  a  railroad  car  held  insufficient  to  show 
that  the  admissioos  were  obtained  under 
threats.— Hardin  v.  State,  138  N.  W.  146. 

1 412  (Iowa)  Proof  that  accused  stated  be- 
fore the  offense  that  he  wss  going  to  the  build- 
ing burglarised  to  see  the  manager  did  not 
show  his  innocence,  since  he  could  form  the 
intent  to  commit  the  crime  at  the  building.— 

-  State  T.  Sorenson,  138  N.  W.  411. 

1413  (Iowa)  Evidence  that  shorty  before 
10  o'clock  on  the  night  of  the  burglary  accused 
told  the  witness  that  he  was  going  down  to  the 
building  burglarized  to  see  the  manager  was 
incompetent  as  self-serving. — State  v.  Soren- 
son»  ]^  N.  W.  411. 

(I)  Opinion  Evidence. 

J 448  (S.D.)  The  question  to  prosecutrix  in 
action,  whether  she  would  have  permitted  de- 
fendant to  have  intercourse  except  for  his  prom- 
ise of  marriage,  is  not  objectionable  as  calling 
for  her  conclusion.— State  v.  Holter,  138  N.  W. 
053. 

§  485  (N.D.)  In  a  prosecution  for  marder  hy- 
pothetical questions  to  a  physician  sworn  as  an 
expert,  based  on  the  testimony  of  all  the  state's 


witnesses,  and  calling  for  an  opinion  as  to  the 
cause  of  death,  were  proper.— State  v.  Moeller, 
138  N.  W.  981. 

(J)  Teatlmonx  of  Acoomplleea  aad  Cod«- 
tendaats. 

^511  (Iowa)  Corroboration  of  an  accom- 
plice necessary  to  sustain  a  conviction,  though 
required  to  be  something  more  than  mere  proof 
of  the  commission  of  the  offense  or  circum- 
stances thereof,  need  not  extend  to  every  ma- 
terial fact  on  which  the  accomplice  has  testi- 
fied.—State  V.  O'Callaghan,  138  N.  W.  402. 

In  a  prosecution  for  breaking  and  entering, 
facts  admitted  or  not  denied  by  defendant,  who 
took  the  stand  in  his  own  behalf,  heid  to  suf- 
ficiently corroborate  the  testimony  of  an  ac- 
complice to  sustain  a  conviction.— Id. 

8  51 1  (Iowa)  Under  Code.  S  5488,  evidence,  to 
corroborate  an  accomplice,  must  be  testimony 
other  than  that  which  comes  from  the  accom- 
plice and  must  tend  to  connect  accused  with  the 
commission  of  the  offense. — State  v.  Duncan, 
138  N.  W.  913. 

Finding  of  a  revolver,  alleged  to  have  been 
stolen  during  the  commission  of  the  offense 
charged,  in  a  place  where  an  accomplice  stated 
accused  told  nim  he  placed  it,  held  not  cor- 
roborative.— Id. 

Evidence  held  Insufficient  to  corroborate  an 
accomplice  so  as  to  snstaln  a  conviction  for 
burglaiy.— Id. 

BSTldenoo  at  PreUmlnarr  Bxamlnatloa 
or  at  Formor  Trial* 

I  539  (N.D.)  Where  the  exclusion  of  a  ques- 
tion to  a  witness  on  cross-examination  at  a 
Former  trial  was  held  error,  but  the  witness  an- 
sweepd  the  same  question  without  objection, 
there  was  no  error,  in  a  snbseqnent  trial,  in 
permitting  the  official  reporter  of  the  former 
trial  to  give  the  testimony  of  the  witness,  who 
was  then  oifteide  the  Jurisdiction  of  the  court. 
-State  V.  Moeller,  138  N.  W.  981. 

Xn.  TKIAIi. 
(A)  Preliminary  Frooeodlnss. 

§  628  (Iowa)  The  fact  that  a  witness*  sur- 
name is  improperiy  spelled  on  the  back  of  an 
indictment  to  which  nis  testimony  before  the 
grand  jury  is  attached  does  not  constitute  vari- 
ance sufficient  to  justify  the  rejeotton  of  the 
witness,  where  his  identity  is  readily  ascertain- 
able from  such  testimony  and  from  the  name 
actually  written  upon  the  indictment.— State  v. 
O'Brien,  138  N.  W.  895. 

{629  (Iowa)  A  notice,  served  on  accused, 
that  the  state  would  call  as  a  witness  a  per- 
son who  resided  on  a  designated  street,  and 
who  would  testify  that  she  had  resided  next 
door  to  accused  during  the  previons  year,  was 
sufficient,  within  Code,  {  fi373.— State  t.  But- 
ler, 138  N.  W.  383. 

g  629  (Iowa)  A  return  of  service  of  an  addi- 
tional witness,  certifying  that  same  was  served 
upon  the  defendants  "by  reading  said  notice  to 
each  of  said  defendants  and  delivering  them  a 
true  copy  thereof,"  held  to  show  a  comj^ete  serv- 
ice upon  each  defendant— State  v.  O'Brien.  188 
N.  W.  895. 

<B)  Ooarso  aad  Condaet  of  Trial  In  Gen- 
eral. 

8  641  (Mich J  Pub.  Acts  1903.  No.  91,  as 
amended  by  Pub.  Acts  1909,  No.  124,  relat- 
ing to  probation,  is  not  invalid  as  denying  the 
benefit  of  counsel  as  a  matter  of  right  to  one 
brought  before  the  court  for  sentence  after 
viohiting  the  conditions  of  hii  probation.— Peo- 
ple V.  Dudley,  138  N.  W.  1044. 

<C)  Reception  o(  Bvldenoe. 

8  662  (Mich.)  One  brought  before  the  court 
for  sentence  after  violating  the  conditions  of 
his  probation,  authorized        Pub.  Acts  1903, 
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g  678  (Minn.)  Refusal  to  require  the  state,  in 
a  prosecutioD  for  rnpe,  to  elect  at  the  close  of 
the  county  attornoy's  statement  on  which  of 
several  acts  of  intercourse  he  wonld  rely  for 
conviction,  held  not  an  abuse  of  discretion, — 
State  V.  Schueller.  ISS  X.  W.  037. 

1683  (S.D.)  ThouRli  the  state  by  way  of  cor- 
roboration of  prosecutrix's  testimony  that  she 
was  seduced  on  a  certain  night  gave  some  evi- 
dence of  defendant  having:  been  at  her  home 
that  evening,  defendant  in  making  tlie  defense 
that  he  was  not  there  at  that  time  introdaced  a 
new  issue,  which  the  state  ooold  idlut  by 
further  evidence  that  he  was  l^n  tbcBfc— State 
v.  Holier,  138  N.  W.  953. 

f684  (S.D.)  Admitting  in  re)nitt«l  farther 
evidence  that  defendant  was  at  prosecutrix's 
home  the  evening  she  claimed  he  seduced  her 
was  not  an  abuse  of  discretion,  even  if  it  prop- 
erly belonged  to  the  state's  case  in  chief. — 
State  T.  Holter,  13S  N.  W.  ori:!. 

S  687  (Iowa)  Under  Code,  g  oTl'J,  authorizing 
permission  to  give  furtlier  testimony  any  time 
before  final  submission  to  the  jury,  it  is  per- 
missible after  the  state  haa  commenced  its  clos- 
ing argiiment.-^tftte  t.  nioiiiaa.  188  N.  W. 
864. 

(B)  Arcnmenta   and  ConAoet  •<  0»aMi*l. 

S  699  (Mich.)  Discretionary  control  rests 
with  the  trial  judge  in  determining  the  scope 
of  an  argument.— People  v.  Swift,  138  N.  W. 
062. 

8  72 1  (Iowa)  Where  accused  did  not  testify, 
it  was  improper  for  the  county  attorney  in 
argument  to  rtier  to  evidence  of  de)iliiii;s  be- 
tween prosecutrix  and  accused  as  undisputed. 
-State  V.  Hector,  1^  N.  W.  98a 

1 72 1  '/2  (Iowa)  In  a  prosecutlmi  for  seduc- 
tion, it  was  improper  for  the  county  attorney 
in  argument  to  refer  to  the  fact  that  defendant 
bad  not  produced  witnesses  to  rebut  the  testi- 
mony of  two  witnesses  for  the  state  who  had 
testified  favorably  to  the  reputation  of  prose- 
cutrix for  truth  and  veracity. — State  v.  Ilei  tor, 
138  N.  W.  930. 

{722  (Iowa)  Where  accused  during  the  time 
prosecutrix  testified  sat  and  grinned  at  her,  the 
argument  of  the  prosecuting  attoruey  that  ac- 
cused while  prosecutrix  testifiod  grinned  at  her, 
and  apparently  gloatf^d  nver  his  comiiu'st,  was 
not  ground  for  reversal. — State  v.  McKinnon, 
138  N.  W.  523. 

9  728  (N.D.)  Where  the  aiarfstant  state's  at- 
torney referred  to  defendant  as  a  professional 
abortionist,  "a  Moloch  «Iki  kills  unborn  chil- 
dren for  the  almighty  dollar,"  etc.,  the  Su- 
preme Court  will  not  reverse  for  the  objection- 
able language,  when  not  called  to  the  attention 
of  the  court  till  after  thn  nririiment  had  ceased. 
—State  V.  Moeller.  13S  X.  \V.  USl. 

{730  (Iowa)  The  sustaining  of  an  objectiOB 
to  a  statement  of  die  BTOMMfltlng  ftttoxnv  IB 
hia  closing  argument  tbat  It  was  pracficallT 
admitted  that  accused  had  committed  tlie  crime 
xufficiently  dealt  with  the  aiWB*llt>-8tate  v. 
McKinnon,  138  N.  W.  523. 

{730  (Micb.)  A  remark  by  the  prosecuting 
attorney  In  ble  opening  statement  tbat  he  ex- 
pected to  prove  that  accused  exercised  hypnot- 
ic powers  over  a  certain  person  was  nut  re- 
versible error,  though  he  failed  to  prove  that 
fact,  where  the  jnclCe  oantfamcd  the  jury  to  dis- 
regard such  statement— Peoi^  t.  Swift,  138 
N.  W.  662. 

<F}  Province  ot  Court  and  Jnry  In  Gen- 
ersl. 

{  736  (X.D.)  Whether  one  was  an  accomplice 
with  defendant,  and  whether  bis  acts  tended  to 
show  the  guilt  of  defendant,  vete  for  tlw  jncr  i 


tiun  or  n:;hi  ot  seli-defense  by  withurawmg 
frnni  ronib.'it  h<ld  not  erroneous  as  assuming 
Hint  accused  was  not  originally  acting  in  self- 
detense.— State  t.  Xoung,  138  N.  WTSTL 

§76t  (S.D.)  fFhe  cOurt  in  its  instruction 
may  assume  facts  proved  by  undisput*^  efi- 
d..iiff,— Slate  V.  Shephard,  138  N.  W.  294. 

763,  764  (S.D.)  A  charge  in  seduction  as 
to  what  ii  sufficient  to  constitute  CMToborating 
evidence  to  connect  defendant  with  the  oS&tat 
held  merely  on  the  law  applicable  to  facts, 
and  not  Co  invade  the  province  of  tbt  ill  IT.—" 
State  v.  Holter,  138  N.  W.  953. 

(G)  NeOMMltr.  ReqnlMlteM.  mm*  S«tt«l«B<T 

of  Inatrnctlona. 

{776  (Iowa)  Instruction  on  the  weight  to 
given  to  evidence  of  prior  good  charactor  AWi 
correct  and  not  objectionable  as  charging  thai 
eyidence  ol  good  character  could  be  ci»nsider>.'d 
only  where  circumstantial  evidence  was  relied 
on.— State  v.  O'Callaghan,  138  N.  W.  402. 

g  780  (Iowa)  In  a  prosecution  for  breaking 
and  enlerinn  a  railroad  wiation,  an  in^micliun 
on  corroboration  of  an  accomplice  held  error. 
—State  T.  Duncan,  138  £1.  W.  913. 

{782  (Iowa)  An  laatzBctioB  hOi  not  objec- 
tionable as  charging  thtft  flicht  was  prima  fade 
indicative  of  gimt— State  t.  0*Calla^an,  138 
N.  W.  402. 

§783  (Mich.)  Instruction  Jteld  to  sufficiently 
charge  the  purpose  for  iriuch  evidmce  oit  pre- 
vious similar  acts  could  be  considered. — People 

v.  Swift.  13S  X.  W.  662. 

§800  (Iowa)  The  court  in  its  instructions 
must  define  the  terms  of  an  indictment,  when 
necessary  to  its  fair  understanding  by  the  jurj. 
—State  V.  McKinnon,  13S  N.  W.  523. 

§814  (S.D.)  Though  the  law  be  as  stated  in 
defendant's  requested  instruction,  the  court's 
cliarse  boinj;  all  he  is  entitled  to  under  the  evi- 
dence, he  cannot  complain  that  the  requat  is 
not  charged.— St^     Heltai^  138  N.  W.  963. 

§823  flowa)  On  a  trial  for  rape,  a  charge 
on  incl'idi'd  <tfFrnse«  tirjrl  not  prejudicial,  in 
view  of  I'thi]-  instriii.-tii'ns,  tliouxh  it  would 
have  been  better  to  have  used  the  lanKuaxe  of 
Coda,  I  SS77r-8tate     Batter,  188  K  W.  383. 

CB)  KeQneat*  for  Initmctlona. 

{ 824  (S.D.)  An  instruction  on  circumatan- 
tial  evidence  was  not  required  in  an  embezzle- 
ment case,  in  the  absence  of  a  specific  request 
therefor.— State  v.  Millard.  13S  N.  \V.  :!66. 

§829  (Iowa)  The  refusal  of  an  instructitm 
fully  covered  by  instinictions  given  was  not  er- 
roneous.—State  V.  Xouns,  138  N.  W.  STL 

9>829  (Micb.)  Bequested  charse  oa  aliU  M 
properly  refused;  tbe  diane  mm  wUct—t- 
ly  presentinff  the  d«Ceime«^eevM  ^  188 
N.  W.  662. 

|8W  (MIlik)  Ia«  pTMeenttom  te  «■■«■&,  tt 

was  error  to  totisc  an  instmettom  that  tlie  jarr* 

to  convict,  must  be  satisfied  beyond  a  reason- 
aide  doubt  tbat  the  defendant's  act  was  not 
justifiable,  as  in  self -defense ;  the  request  not 
being  covered  by  the  statement  In  the  lAaiB* 
that  the  state  must  prove  beyond  a  Teasonable 
doubt  thiit  the  shooting  was  without  justificn- 
tiou.— Slain  v.  McOratli,  13S  N.  W.  310. 

1 829  (Meb.)  An  instructioa  covered  by  ooe 
alsMdr  jtfwr  not  ttfec^r-IflxMi  t.  StMSk  188 
N.  W.  186. 

An  instruction  tbat  it  was  suflicie^  if  A> 
jury  was  satisfied  beyond  a  reasona^  doafct 
that  defendant  sold  what  was  commonly  knon 
as  whiakf,  and  that  it  was  intoxicating,  was 
pn^r,  and  it  nas  unnecessary  to  furthtf  in- 
struct  tbat  a  conviction  could  not  be  had  npo« 
a  mere  su^tknoa*— Id. 
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i  S29  (S.D.)  A  requested  Instmction  need  not 
be  given :   it  beinff  rabetantlaUr  embodied  in 

the  court's  charge.— State  v.  Hotter.  138  N.  W. 

953. 

$830  (Iowa)  Where  accused  on  a  trial  for 
rape  desired  tnstnictloQS  aiding  the  jury  in  an 
underBtandlng  of  the  statute,  he  must  present  a 
proper  instrnctioD,  and  it  is  not  enough  to 
bring  the  subject  to  the  attention  of  the  court 
by  improper  reqaested  InstroctionB.— State  v. 
McKinnon,  138  N.  W.  523. 

1 830  (Minn.)  A  request  to  charge,  which,  as 
presented,  dM  mot  conectlr  atftte  the  law,  held 
properly  refused.— State  t.  Schueller,  188  N. 
W.  937. 

(J)  C««to«r«  OoaiAMt,  aad  DeHberaUma 

of  JUTT' 

S865  (S.D.)  In  a  prosecution  for  aBsault  with 
intent  to  liiu,  on  instruction  after  submission 
of  the  cause  held  not  coercion  of  the  jui;,  nor 
advice  that  it  was  the  duty  of  tlie  minority  to 
unite  with  the  majoritT.--State  Price,  138 
N.  W.  14. 

Xm.  MOTIOm  FOR  HEW  TKXAI. 

S957  (Mich.)  Affidavits  of  jurors  cannot  be 
received  to  impeach  a  verdict— People  Swift, 

138  N.  W.  662. 

XIV.  JVDOMEKT,  SSNTENOE.  AND 
FINAI.  COMMITBIEKT. 

1982  (Mich.)  Under  Pub.  Acts  1903,  No.  91. 
as  amended  by  Pub.  Acta  1909,  No.  124,  one 
convicted  of  crime  and  released  on  probation, 
and  then  confined  in  jail  for  violating  the  con- 
ditions of  the  probation,  and  then  released,  may 
be  sentenced  to  jail  on  a  subsequent  violation 
of  the  conditions.— People  v.  Dudley,  138  N.  W. 
1044. 

{991  (Mich.)  Under  the  indeterminate  sen- 
tence lai^  a  provision,  in  a  sentence  on  con- 
viction of  the  crime  punishable  under  Gomp. 
Idws  1^7,  I  11,546,  uat  the  maximum  should 
be  &  years,  instead  of  15  years,  the  maximum 
penalty  provided,  held  a  nullity,  which  should 
be  rejected  as  surplusage,  after  the  convict 
had  served  out  the  period  fixed  in  the  sen- 
tence, so  that  he  was  not  entitled  to  his  dis- 
charge.—Ex  parte  Brans,  188  N.  W.  276. 

XV.  ABVEAh  AED  EBROK»  AMD 
OESTIORABI. 

(A)  Form   of   Remedr.   Jarladletlon,  and 

RlKht  of  RcTlew. 

i  1008  (Midi.)  Where,  after  a  conviction  and 
the  denial  of  a  new  trial,  no  judgment  was  ren- 
dered, aocused  could  not  procure  a  review  by 
writ  of  error,  but  only  by  certiorari.— People 
V.  Bmiinen,  188  N.  W.  1000. 

(B)  PMsentatlov  and  Reservation  la  Low- 

er Coart  of  Groands  of  Review. 

I  1036  (S.D.)  Grounds  of  objection,  not  pre- 
sented to  the  lower  court,  to  evidence  admitted, 
cannot  be  considered  on  appeal.— State  v.  Hol- 
ter.  138  N.  W.  953. 

f  1043  (Iowa)  Where  defendants  so  objected 
as  to  divert  tlie  court's  attention  from  the  real 
defect,  complaint  of  such  defect  could  not  be 
considered  on  appeal.— State  v.  O'Brien,  138 
N.  W.  896. 

%  1055  (Iowa)  A  motion  for  new  trial  on  the 
ground  of  misconduct  of  the  prosecuting  attor- 
ney in  his  closing  argument  does  not  go  be- 
yond the  objections  and  exceptions  taken  to  the 
argument.— State  t.  McKhuuHi.  138  N.  W.  S23. 

The  court  on  appeal  will  oidy  consider  objec- 
tions to  the  improper  argument  of  the  prose- 
cuting attorney  talien  during  the  trial  and  ex- 
ceptions reserved  thereto.— Id. 

f  t064  riowa)  Where  accused  did  not  ask  for 
a  new  trial  on  the  ground  that  the  prosecuting 


attorney  in  Us  doling  argument  referred  to 
the  failure  of  accused  to  testify,  and  thereby 
violated  Code,  {  5484,  the  question  whether 
it  was  a  violation  would  not  be  considered. — 
State  V.  McKinuon,  188  N.  W.  523. 

(D>  BeeorA  and  Proceedtass  Hot  la  Rec- 
ord. 

{1114  (Mich.^  An  explanation  of  statements 
in  the  prosecuting  attorney's  opening  statement 
cannot  be  coosldered  where  embodied  in  the 
briefs,  if  not  contained  in  the  reOord.— Peoide  v. 
Swift,  138  N.  W.  662. 

$11(9  (Iowa)  Where  accused  complained  of 
the  closing  argument  of  the  prosecuting  attor- 
ney,  which  purported  to  be  in  response  to 
statements  oi  counsel  for  accused,  and  such 
statements  were  not  in  the  record,  the  court 
would  not  disturb  the  action  of  the  trial  court 
overruling  objections  to  the  argument.— State 
V.  McKinnon,  138  N.  W.  523. 

(01)  Asaiffnmeat  of  Brvors  and  Briefs. 

S  1 130  (S.D.)  Where  the  ruling  on  an  ob- 
jectioo  to  a  specific  question  asked  a  witness 
IS  sought  to  be  reviewed  on  appeal,  the  state- 
ment of  facts  in  the  brief  must  show  the  ques- 
tion, the  grounds  thereof,  the  ruling  thereon, 
and  that  exception  was  properly  taken,  and 
sufficient  of  the  surronndiog  evidence  to  show 
the  connection  in  which  the  question  was  pro- 
pounded and  there  must  be  an  assignment  of 
error  in  the  record  and  brief  raising  the  er- 
ror.—Stata  T.  Shephard,  188  N.  W.^94. 

(G)  Review. 

I  1144  (SJD.)  Where  the  instructions  and  the 
evidence  are  not  brought  up  on  an  appeal  from 
an  order  denying  a  new  trial,  it  wiu  be  pre- 
sumed that  the  evidence  supported  the  verdict 
-State  V.  Price,  136  N.  W.  14. 

S  1 150  (Mich.)  Under  Pub.  Acts  1909,  No.  67, 
rulings  changing  the  venue,  beiug  largely  vrith- 
in  the  Courtis  discretion,  will  only  be  reviewed 
in  case  of  a  clear  abuse  of  discretion.- People 
V.  Swift,  138  N.  W.  662. 

In  absence  of  numdatory  statute,  the  court's 
action  in  ruling  on  a  motion  to  change  the  ven- 
ue will  not  be  disturbed  unless  there  la  a  pal- 
pable abuse  of  discretion. — Id. 

i  1153  (Iowa)  The  discretion  of  the  court  in 
permitting  on  rebuttal  evidence  which  sboold 
have  been  introduced  as  a  part  of  the  main  ease 
is  not  often  interfered  with. — State  v.  Soren- 
son,  138  N.  W.  411. 

$1153  (Iowa)  In  the  absence  of  an  abuse  of 
discretion,  reversal  will  not  be  granted  iwcause 
of  the  allowing  of  a  leading  question. — State  v. 
Thomas.  138  N.  W.  864. 

SilfSO  (Mich.)  In  reviendng  an  order  denying 
a  motioD  for  a  new  trial  based  on  the  ground 
that  the  verdict  was  against  the  weight  of  the 
evidence,  the  appellate  court  can  only  deter- 
mine whether  there  was  a  manifest  abuse  of 
discretion  in  denying  the  motion^  and  cannot 
pass  on  the  credibility  of  witnesses. — People  v. 
Swift,  138  N.  W.  662. 

1 1158  (Neb.)  Wber«  misconduct  of  a  baiUfl 
in  charge  of  a  trial  jury  Is  alleged  In  a  motion 
for  a  new  trial,  and  the  issue  is  submitted  up- 
on conflicting  affidavits,  the  decision  of  the  dis- 
trict court  will  not  be  reversed,  unless  found 
to  be  clearly  wrong.— Thrasher  v.  State,  188  N. 
W.  120. 

S  1160  (Iowa)  Where  the  jury  and  trial  court 
believed  the  witnesses  for  the  state,  a  verdict 
cannot  be  held  wrong  on  appeal  because  of  the 
character  of  the  state's  witnesses.- State  v. 
Young,  138  N.  W.  871. 

I  i  169  (Iowa)  Where,  on  a  trial  for  rape,  the 
imbecility  of  prosecutrix  was  established,  tbe 
admission  of  the  opinion  of  witnesses  as  to 
her  actions  was  not  prejudidaL- State  v.  Mc- 
Kinnon. 138  N.  W.  523. 
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8D0W  me  esiaDUsnmeac  oi  a.  oignway  oj  user, 
and  the  record  does  not  disclose  whether  a 
conviction  was  baaed  on  the  statutory  pro- 
ceedings or  eBtabliBhment  hj  user,  the  convic- 
tioD  must  be  rerened.— State  t.  Hager.  188  N. 
W.  935. 

{1169  (Minn.)  Where,  in  a  prosecution  for 
rape  on  a  child  under  16,  foar  acts  of  inter- 
course were  proved,  all  committed  within  4  or 
5  weeks,  defendant  was  not  prejudiced  by  the 
evidence  of  one  of  the  acts,  alleged  to  have 
been  committed  subsequent  to  that  relied  on 
for  conviction.— State  v.  SchneUer,  138  N.  W. 
«37.  . 

I  ri70  (Iowa)  Id  a  prosecution  for  burglary, 
defendant, '  having  denied  any  agreement  to 
meet  sb  accomplice,  held  not  prejudiced  by  ex- 
clusion of  a  question  as  to  whether  he  had  an 
agreement  to  meet  any  of  the  other  [lartieB  on 
the  evening  of  the  offenae^-State  v.  0*Calla- 
ghan.l38N.  W.  402. 

Defendant  held  not  prejudiced  by  the  exclu- 
sion of  a  question  asked  of  a  confessed  accom- 
plice who  testified  that  he  had  not  been  promis- 
ed immunity,  but  that  he  hoped  to  get  off  easy, 
whether  be  had  been  tried  and  whether  he  had 
ideaded  guilty  or  not  guilty.— Id. 

Defendant  held  not  prejudiced  by  the  elclasion 
of  a  question  whether  he  was  in  the  baaement 
of  the  building  bnr^sriied  at  any  time  and  wltli 
whom.— Id. 

1 1 172  (Iowa)  Where  accused  fled  immedi- 
ately after  the  commission  of  the  crime  charg- 
ed, an  instruction  to  consider  flight  as  a  cir- 
cumstance indicative  of  guilt  if  accused  knew 
that  the  person  from  whom  h«  ran  was  an  offi- 
cer was  not  prejadli^  to  accused. — State  v. 
Sorenson,  ISSIh.  W.  411. 

1 1 172  (Iowa)  An  instruction  in  seduction 
that  "if  there  is  evidence"  tending  to  show  de- 
fendant was  on  intimate  terms  with  prosecu- 
trix, or  demeaned  himself  as  her  lover  or  suitor, 
■or  "caressed"  her,  or  manifested  apparent  affec- 
tion for  her,  such  facts  were  proper  for  con- 
sideration on  the  matter  of  corroboration  is 
not  prejudicial  because  there  was  no  evidence 
of  caresses— State  v.  Thomas,  138  N.  W.  864. 

I  1 1 72  (Iowa)  An  instruction  requiring  ac- 
cused's withdrawal  from  combat  to  be  clearly 
signified  in  order  to  restore  his  right  of  self- 
defense  held  not  prejudicial,  where  bis  evi- 
-dence  did  not  show  any  withdrawaL— State  t. 
Young.  188  N.  W.  871. 

11172  (S.D.)  The  jury  having  been  clearly 
varrantea  In  finding  prosecutrix  was  chaste 
prior  to  her  alleged  seduction,  there  being  no 
evidence  contrary  to  her  testimony,  any  error 
in  the  charge  that,  till  the  contrary  is  shown, 
a  woman  ta  presumed  chaste,  was  harmless. — 
State  V.  Holter,  138  N.  W.  863. 

I  1 178  (S.D.)  Assignments  of  error  not  men- 
tioned or  discussed  by  accused  in  his  brief  on 
appeal  will  be  deemed  abandoned.— State  v. 
Shepbard.  138  N.  W.  294. 

-  (H)  Detenalnatlam  aiiA  Dlspoaltton  of 

§  1182  (Iowa)  Where  no  error  appears  in  a 
short  transcript,  showing  the  indictment,  the 
verdict,  and  the  judgment,  the  judgment  will  be 
affirmed.— State  v.  Fisher,  188  N.  W.  44& 

XVI.  SVCCESSIVB  OFFEHSEB  AHD 
HABITUAL  OVaOMAUL 

{  1205  (liGnn.)  Punishment  was  once  deem- 
ed compensatory,  the  sentence  belns  nicely 
graduated  to  the  nature  and  circumstances  of 
the  c^ense;  while  the  modem  conceptim  takes 
practically  no  account  of  compensation,  and 
'^aiders  the  offender  as  a  aort  of  penitential 
ward,  to  be  restrained  u  far  as  neceaaary  for 


TIOH  OF  OBIME. 

$1213  (Mich.)  The  puuisbmeot.  imprisonment 
for  not  less  than  16  years  nor  more  than  3U 
years,  prescribed  by  Pub.  Acts  X907,  No.  &i, 
for  one  who  with  intent  to  commit  crime  breaks 
and  enters  a  boiiding,  and  for  purtKMe  of  com- 
mitting any  crime  uses  a  high  expuwive,  ia  not 
cruel  and  unuauaL- People  v.  Minu  138  N.  W. 
1066. 

CROPS. 


See  Agriculture: 
dence,  |  427 ;  Fraud, 
Cooraea,  |  268. 


6,  174.  208  ;Ew- 
Taten  and  Water 


CROSS-EXAMINATION. 

See  Evidence,  |  658;  Witnesses.  H  268^  237, 
846,  849. 

CROSSINGS. 

See  Ballroada.  ||  243,  dO4r4tB0,  446^  447. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 

See  Criminal  Law,  |  1213. 

CRUELTY. 

See  Divorce.  ||  49,  ISO. 

CUMULATIVE  EVIDENCE. 

See  New  Trial,  |  104. 

CUSTODY. 

Of  child,  see  Divorce,  {{  289,  30& 

CUSTOMS  AND  USAGES. 

See  Carriers,  H  ^  408:  Evidence,  1387;  Uas- 

waters  and 


ter  and  Servan 
Water  Coursea, 


DAMAGES. 

See  Appeal  and  Error,  SS  843,  1064.  1073. 
1171.  1178;  Assault  and  Battery,  H  38.  40: 
Attachment;  Bailment;  Building  and  Loan 
Associations ;  Covenants,  «  127,  130 ;  Death. 
§  99 ;  Drains,  ifi  36,  67 ;  Eminent  Domain, 
102.  Ip.  271,  302;  Equity.  S  72;  Evidence. 
I  113;  Exchanjre  of  Property:  Execution.  { 
472;  Fraud,  S  59;  Husband  and  Wife,  |  209: 
Intoxicating  Liquors,  8  309 ;  Libel  and  Slan- 
der, IS  95.  121;  Municipal  Corporations.  |f 
38JM02;  New  Trial  |  76;  Rape,  1.66;  Be- 
plevin,  S  124:  Sa]eBjL442;  TrUM^SO;  Yen- 
dor  and  Purchaser,  f^l ;  Watera  and  Water 
Coarses,  |  166. 

I.  MATUKE  AMD  OROinnMi  TK  QIBK- 
BBAIi. 

{ 6  (Neb.)  IMfflcoItT  in  determining  the 
amount  of  damage  to  growing  crops  hcld^  not 
grotind  for  denying  recovery  for  willful  injory. 
— Cbalupa  v.  Tri-State  Land  Co.,  138  N.  W. 
603. 

VI.  MEASTTRE  OF  DAKAOBS. 
(B)  Injarlea  to  Property. 

S  109  (Minn.)  A  "temporary"  Injury  to  real- 
ty is  one  that  may  be  abated  or  discootinoed 
at  any  time.— Worden  v.  Bielenberg,  138  K.  n. 
314. 

4  (10  (Minn.)  A  "permanent  Injury"  to  real- 
ty, as  distinguished  from  a  temporary  or  con- 
tinuing one,  us  one  of  such  a  character  and  ex- 
isting under  such  circumstan^s  as  will  be  pre- 
sume to  continue  Indefinitely.— Wordoi  v.  Biel- 
enberg, 188  M.  W.  814^ 

1112  (Minn.)  The  measure  of  damages  for 
injury  to  and  deatmetioii  of  atandlng  forest 
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treea  by  fire  is  tbe  diminution  in  ihe  vatne  of 
the  land.— Rpynolds  v.  Great  Northern  Ry.  Co., 
138  N.  W.  30. 

(C)  Breacb  o(  Oontraet. 

If  18  (Iowa)  Where  r  contract  between  a 
lecturer  and  a  lyceum  bureau  provided  that, 
where  1(»b  was  Bustained,  tbe  lecturer  should 
receive  no  salary,  he  met  the  full  requirements 
of  tbe  contract  by  claiming  no  salary  for  an  en- 
gagement which  he  failed  to  fill,  and  tbe  bnreau 
was  not  entitled  to  recover  damages  sustained 
by  It  from  sach  failnre,— Boyl  t.  Midland  Ly- 
ceum Bureau.  188  N.  W.  384. 

S  120  (Iowa)  A  jobber  on  breach  of  a  manu- 
factuier'iB  contract  to  furnish  and  deliver  ma- 
chinery sold  by  tbe  jobber  within  a  year  held 
«ititlea  to  recover  as  damages  the  profits  which 
he  wonld  have  obtained  by  filling  such  orders. 
—Portable  ESevator  Mfp.  Co.  v.  Bzadley,  Mer- 
riam  &  Smith,  138  N.  W.  915. 

Vn.  nrADEQV  ATE  AHD  EXCBUIVB 
DAMAGES. 

1 130  (Minn.)  An  award  of  f7,600  damages 
for  iojaries  to  plaintiff,  who  was  earning  ^35  a 
month,  where  the  evidence  shows  the  likelihood 
of  ber  complete  recovery,  should  be  'reduced 
to  $5,500.— Weiss  v.  Great  Northern  Ry.  Co., 
138  N.  W.  423. 

f  130  (Minn.)  In  an  action  for  injuries  to 
plaintiiE  by  being  thrown  from  an  engine  by 
defendant's  low  telephone  wires  across  a  high- 
way, a  verdict  allowing  plaintiff  $2,450  held 
not  so  excessive  as  to  justify  reversal  on  ap- 
peal.—Stnhr  V.  Wright  Conntr  Telephone  Co., 
138  N.  W.  693. 

S  1 30  (Wis.)  A  recovery  of  $9,500  for  peraon- 
a1  injuries  held  to  be  at  least  double  what  it 
should  be  where  plaintiff  had  no  visible  wounds, 
bruises,  or  injuries. — Depow  v.*  Chicago  ft  N. 
W.  Ry.  Co.,  138  N.  W.  42. 

S  132  (Wis.)  In  an  action  for  injuries,  a  ver- 
dict awarding  plaintiff  $7,500,  which  the  court 
reduced  to  $6,000,  held  not  so  excessive  as  to 
Justify  reversal  on  appeal.— Bertnlis  v.  Illinois 
Steel  Co.,  138  N.  W.  613. 

Vm.  PLEASINO.  EVIDENCE,  AND 
ASSESSMENT. 

(B)  Evidenee. 

i  173  <Mich.)  In  an  action  for  Injuries  to  an 
«xtra  brakeman,  evidence  of  a  computation  of 
the  present  worth  of  the  amount  plaintiff  would 
earn  during  bis  expectancy  based  on  bis  pres- 
ent earning  capacity  held  admissible. — Sonsmitb 
V.  Pere  Marquette  R.  Co.,  138  N.  W.  347. 

§  174  (Iowa)  In  an  action  against  a  street 
railway  company  for  injuries  to  plaintiff's  crops 
due  to  the  construction  of  an  embankment,  evi- 
dence of  the  value  of  the  crops  destroyed  was 
admissible.— Nelson  t.  Omaha  ft  C  B.  8t  Rj, 
Co.,  138  N.  W.  881. 

I  174  (Minn.)  In  an  action  for  the  destmction 
of  standing  forest  timber  by  fire,  evidence  of  tbe 
value  of  the  timber  is  admissible,  not  as  de- 
fining  tbe  measure  of  damages,  but  as  being 
proper  to  be  considered  by  the  jury. — Reynolds 
V.  Great  Northern  Ry.  Co.,  138  N.  W.  30. 

(C)  Proceedlnvi  for  AsBeBsment. 

§208  (Neb.)  In  an  action  for  injuries  to 
growing  crops,  the  amount  of  damage  is  a 
question  for  the  jury.— Chalupa  v.  Tri-State 
Land  Co.,  138  N.  W.  603. 

fi-2i6  (Wis.)  Evidence  held  not  to  show  that 
plaintiff  sustained  any  loss  of  sezaal  power 
from,  the  injuries,  so  that  it  was  error  to  sub- 
mit  that  item  of  damage.— KrawiecU  v.  Kieck- 
hefer  Box  Co.,  138  N.  W.  710. 

1 2 1 7  (Minn.)  Instructions  in  an  action  for 
the  destruction  of  standing  forest  trees  and  fall- 
en timber  by  fire  held  to  give  plaintiff  the  benefit 


of  his  contention  that  be  was  entitled  to  recov- 
er for  the  destruction  of  the  fallen  timber,  as 
well  as  for  injury  to  standing  trees.— Beyntdda 
V.  Great  Nor^em  Ry.  Co.,  138  N.  W.  80. 

DAMS. 

See  Waters  and  Water  Courses,  H  104,  165, 
171,  172,  176,  179. 

DEAF  PERSONS, 

See  Witnowe^  |  43. 

DEATH. 

See  Abatement  and  Revival ;  Appeal  and  Error. 
«  837,  1064;  Divorce,  f  247;  EHdeuce,  « 
77,  127;  Intoxicating  Ltquots.  U  87t  oXJS: 
Limitation  of  Actions,  {  83;  Partnership,  i 
203;  Witnesses,  |  269.  . 

H.  ACTIONS  FOB  OAITSING  DEATH. 

(D)  Pleadtnar  a-Kd  Evldenoe. 

{58  (Minn.)  The  presumption  that  a  person 
who  was  killed  by  a  train  while  crossing  a 
railroad  track  at  a  street  Intersection  exer- 
cised due  care  Is  not  conclusive,  but  may  be 
overcome  by  direct  evidence,  or  bf  facts  and 
circumstances  clearly  Bbowing  a  failure  to  ex- 
ercise due  care. — Nelson  t.  Northern  Pac.  Ry. 
Co.,  138  N.  W.  419. 

S  68  (Iowa)  Where  there  are  no  eyewitness- 
es, testimony  as  to  personal  habits  of  deceased 
may  be  shown  on  the  question  of  care,  but 
the  testimony  must  relate  to  hit  general  .habits 
and  not  to  particular  Inatancea.— Scott  v. 
O'Leary,  138  NT  W.  612. 

g75  (Minn.)  Effect  will  be  given  the  evi- 
dence tending  to  overcome  the  presumption  of 
due  care  on  the  part  of  one  who  was  killed 
while  crossing  a  railroad  track,  whether  it  ap- 
peared from  the  plaintiff's  case  in  chief  or 
from  that  offered  by  defendant.— Nelson  t. 
Northern  Pac.  Br.  Co.,  138  N.  W.  419. 

(B)  D«m«K«*>  Forfeiture,  or  Fine. 

1 90  (Minn.)  In  an  action  for  death  of  a 
young,  udmarried  man,  who  contributed  about 
$100  a  year  to  the  support  of  his  parents,  a 
verdict  awarding  $3,250  was  not  excessive. — 
T^la  T.  Great  Northern  By.  Co.,  138  N.  W. 
946. 

(F)  Trial,  JmdBment,  mud  Review. 

8  103  (Minn.)  Where  one  is  killed  by  the  neg- 
ligence of  anotber,  the  question  of  bla  due  care 
is  always  one  of  fact,  unless  the  undisputed 
evidence  so  conclusively  rebuts  tbe  presumption 
that  fair-minded  men  could  not  reasonably 
draw  different  conclusions  therefrom. — Tegels 
v.  Great  Northern  Ry.  Co.,  138  N.  W.  946. 

DEBTOR  AND  CREDITOR. 

See  Aflsignments  for  Benefit  of  Creditors;  At- 
tachment: Bankruptcy;  Creditors*  Suit;  E)xe- 
cution,  §  293;  Fraudulent  Conveyances;  Goz^ 
nisbment;  Partnership,,}  176. 

DECEDENTS. 

See  Descent  and  Dlatrlbulion ;  Execiitois  and 
AdtnlnUtratois. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Criminal  Law,  If  412,  413;  Evidence,  | 
271. 

DEDICATION. 

t.  NATUBE  ANB  REQUISITES. 

S  44  (Wis.)  Evidence  held  to  show  that  a 
street  on  which  plaintiff's  lots  abutted  did  not 
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extend  to  a  hTdraiiBc  canal  constractcd  en- 
tirely upon  the  land  of  tbe  person  from  whom 
the  plaintiff  acquired  title.— Childa  T.  DaUke, 
138  N.  W.  277. 

DEEDS. 

Sec  Account ;  Adverae  Posaession,  |  45 :  Appeal 
and  Error,  |  1065;  Botmdanea:  Cancella- 
tion of  Instmrnenta:  Covenants,  J  6;  Eject- 
jDent,  {  41 ;  BBtoppei.  H  ^  35 :  ETidence.  K 
121,  184,  460 ;  Execution,  I  293 ;  Fraadulent 
Conveyances;  Liens,  17;  Mortgages;  Specific 
Performance,  I  48;  vendor  and  Purchaser, 
H  130,  21S,  244;  Wltnesaea,  |  140. 

I.  BBQVISnXS  AOD  TAUDITT. 

\Ai  Hatwe  mA  Bsaemtlala  of  OoaverM- 
««■  Im  OeMcral. 

1 17  (Bllch.)  A  consideration  of  $1  was  in- 
adequate as  a  consideration  of  a  conveyance  of 
mineral  rights  worth  $500.— German  Corpora- 
tion of  Negaunee  v.  Nogaunee  German  Aid  So- 
ciety, 138  N.  W.  343. 

(D)  Dellverr. 

1 56  (Mich.)  Where  a  grantor,  executing  a 
deed,  delivered  it  to  tbe  grantee,  who  im- 
mediately  delivered  it  to  a  third  peraon  to  de- 
liver it  to  the  grantee  on  the  death  of  the  gran- 
tor, there  was  a  valid  delivery  aufflcient  to  pasa 
a  present  estate  to  the  grantee.— -Luacombe  v. 
Peterson,  138  N.  W.  1057. 

(B)  Taiuitr- 

(70  (Mich.)  If  the  inadequacy  of  considera- 
tion for  a  deed  is  so  great  as  to  shock  the  con- 
science, it  constitutes  evidence  of  fraud.— Ger- 
man Corporation  of  Negaunee  t.  Negaunee  Ger- 
man Aid  Sode^,  138  N.  W.  348. 

m.  QOKSTBirCTXON  AMD  OPEBA- 
TIOH. 

(A)  General  Rntea  of  Con  at  root  ton. 

I  105  (Neb.)  A  deed  to  a  partnership  in  its 
firm  name  is  not  void,  bat  vests  an  etiuitable 
interest  in  tbe  firm  for  the  baieflt  ut  the  part- 
nenUp  buslneaa  and  exeditors,  and  of  the 
partnen.— Dineen  t.  Lannlng,  188  N.  W.  759. 

IV.  PLEASnrO  AHD  EVroENOE. 

S  196  (Iowa)  One  suing  to  cancel  a  deed  on 
the  ground  of  the  'actual  fraud  oi  tbe  grantee 
has  the  burden  of  proving  the  fraud.— Onrtis  v. 
Armagast,  138  N.  W.  873. 

A  conveyance  by  a  parent  to  a  child  of  sub- 
stantially all  his  estate  without  a  consideration, 
ukd  without  any  writing  binding  the  !:bild  to 
support  the  parent  for  Lfe.  held  presumptively 
fraudulent,  so  that  the  child,  to  uphold  the  deed, 
must  rebut  the  presumption.- Id. 

A  deed  by  a  mother  to  a  eon  of  substantially 
all  her  property  without  consideration  and  with- 
out a  binding  promise  on  the  part  of  tbe  son  to 
support  her  held  presumptively  fraudulent — Id. 

In  a  suit  to  set  aside  a  deed  executed  by  a 
mother  to  a  son,  evidence  held  not  to  overcome 
the  presumption  that  the  conveyance  was  fraud- 
ulent arising  from  tbe  confidential  relations  of 
the  parties.— Id. 

S  196  (Minn.)  In  an  action  to  set  aeide  a 
deed,  an  instruction  that  there  were  no  fidu- 
ciary relations  between  the  grantor  and  gran- 
tee that  would  give  rise  to  the  presumption 
that  undue  in&uence  had  been  used  held  proper. 
— McEleney  v.  Donovan,  138  N.  W.  306. 

The  burden  is  on  plaintiS's,  seeking  to  set 
aside  a  deed,  to  prove  the  incompetency  of  the 
grantor  and  undue  influence  exercised  upon 
him. — Id. 

S  203  (Iowa)  Tbe  court,  in  a  suit  by  an  heir 
to  set  aside  his  ancestor's  voluntary  conveyance, 
may  inquire  into  all  tbe  circumstancea  attend- 
ing tbe  tranaaction.— Curtis  T,  Armagast,  138  N. 
W:  878. 


|203  (Minn.)  In  an  action  to  set  aside  a 
deed,  exclusion  of  question  whether  grantor 
gave  any  reasons  for  disinheriting  all  hu  chil- 
dren and  giving  all  his  property  to  one,  and  re- 
quiring witness  to  answer  whether  the  grantor 
gave  any  reason  why  he  made  the  deed,  htld 
not  error.— MoBleney  t.  Donovan,  138  N.  W. 
306. 

1 210  (Iowa)  Evidence  held  to  show  that  a 
deed  executed  by  a  mother  to  ber  son  was  not 
in  payment  of  services  rendered  by  the  aon  and 
contributions  made  for  her  support. — Oaxtla  t. 
Armagast,  138  N.  W.  873. 

{211  (Iowa)  Evidence  held  insufficient  to 
abow  that  a  deed  from  plaintiff  to  her  son  was 
procured  through  fraud  and  coUnnon  practiced 
upon  her  by  him  and  another  ■on.^Parntenter 
V.  Parmenter,  138  N.  W,  438. 

S  21 1  (Mfeb.)  In  a  suit  to  aet  aaide  a  dead  by 
a  wife  to  her  husband  on  the  gronnd  of  undue 
influence  and  false  representations,  evidence 
held  not  to  show  undue  influence  and  false  rep- 
resentations, based  on  the  husband  procuring 
tbe  conveyance  on  his  pTomise  to  reconvey^ 
Steketee  v.  NewWrk,  138  N.  W.  1084. 

S2II  (Minn.)  In  an  action  to  set  ande  a 
deed  to  the  daughter  of  grantor,  evidence  held 
to  anatain  a  finding  that  the  grantor  was  com- 
petent and  that  no  undue  influence  waa  exert- 
ed upon  Urn.— McEleney  v.  Donovan,  188  N.  W. 
306. 

§211  (Neb.)  In  a  suit  to  cancel  a  deed  as 
procured  by  undue  influence  and  promise  of 
services  never  performed,  decree  for  defendant 
held  sustained  by  tbe  evidence.— Moore  t.  Brit- 

izns,  138  N.  W.  562. 

OE  FACTO  OFFICERS. 

See  Oflioers,  |  77. 

DEFAULT. 

See  Judgment,  S 

DEFICIENCY. 

See  Exchange  of  Property. 

DELAY. 

See  Carriers,  1  228;  Equity,  |  72;  Etatoppd. 

§  116. 

DELEGATION  OF  POWER. 

See  Muidcipal  Corporations,  i  001. 

DELIVERY. 

See  Deeds,  1  56. 

DEMAND. 

See  Carriers,  I  408;  Contracts,  J  277;  Embea* 
zlement,  §  11. 

DE  MINIMIS  NON  CURAT  LEX. 

See  Frauds,  Statute  of,  |  44. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  |  181. 

DEMURRER. 

See  Pleading,  |  204. 

DE  NOVO. 

See  Drains,  |  36. 

DEPOSITARIES. 

See  Appeal  and  Error,  |  1062;  Tqwm,  |  'SS, 
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Diit.  sbA  Proa.  Attys. 


DEPOSITIONS. 

See  Continaance;  New  Trial,  |  180;  Witnessea. 

§  83  (N.D.)  Where  notice  of  the  taking  of  a 
deposition  on  October  14th  in  Mlfihigan  waa 
served  in  North  Dakota,  on  October  10th,  a 
moUon  to  suppress  on  the  ground  that  snfiScient 
time  waa  not  afforded  in  which  to  appear  and 
cross-examine  the  witness  waa  properly  over- 
ruled.—Robertson  liomber  Co.  t.  8w«bmii,  138 
N.  W.  984. 

DEPOSITS. 

See  Banks  and  Bankinc;  Monidpal  Corpora- 
tions, i  B37. 

DEPOSITS  IN  COURT. 

See  Certiorari;   Insurance,  |  784. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption;  Easements,  S  17;  Executors  and 
Administrators;  Homestead,  S  141;  Xiuane 
Peiaons,  I  52 :  Limitation  o£  Actions,  {  IW; 
WiUs. 

XI.  PEB80HB  EWTITUm  AlTD  THEIB 
BESPEOnVE  BKABE8. 
(B)  flmrTlTlBV  Uiub«Bd  or  Wife. 

S57  (Neb.)  Under  Oomp.  St.  1907,  c.  23,  S 
1,  where  a  iwrson  dies,  leaving  a  wife  ana 
brothers  and  sisters  surviving,  bat  no  children 
or  issue  of  deceased  cliild,  bis  real^  descends, 
Bubiect  to  the  rights  of  homestead,  one-half  to 
the  wife  and  the  residue  to  the  same  persons 
as  proTided  for  the  descent  of  realtt'of  de- 
cedents leaving  no  surviving  aponse^whitford 
r.  Kinsel.  1S8  N.  W.  597. 

DESCRIPTION. 

See  Boundaries;  Fnttids,  Statute  of,  |  HO; 
Taxation,  |  686. 

DETECTIVES. 

See  Contracts,  i  129. 

DEVISES. 

See  Wills. 

DILIGENCE. 

See  New  Trial,  1 102. 

DIRECTING  VERDICT. 

See  Appeal  and  l^zor,  |  9DT;  Trial,  1 141. 

DIRECTORS. 

See  Gozporations,  S  820;  Insurance,  {  56. 

DISCHARGE. 

Spe  Oompromise  and  Settlonent;  Master  and 
Servant  f  80 ;  Principal  and  Burety,  I  89. 

DISCOVERY. 

See  Appeal  and  Error,  I  961:  Creditors'  Suit, 
§  31. 

H.  UNDER  STATVTOBT  PBOVI- 
SIONfl. 

(A>  Ittt«rroiratorlea   and  Bx  a  ml  nation  of 
PartlM  and  of  Other  Persons. 

S  32  (Wis.)  A  discovery  before  issue  joined 
held  warranted,  where  the  matters  sought  were 
not  obviously  within  the  knowledge  of  the  mov- 
ins  party.— American  Food  Prod  nets  Co.  v. 
American  Mining  Co.,  138  N.  W.  1123. 

S  33  (Wis^  The  granting  of  ft  discovew  un- 
<|pr  St.  1898,  f  4096,  is  gencraUy  in  the  discre- 


tion of  the  trial  court.— American  Food  Prod- 
nets  Co.  V.  American  Milling  Co.,  138  N.  W. 
1123. 

1 54  (Wis.)  A  mere  irregularity  In  the  serv- 
ice of  notice  of  an  examination  before  issues 
joined,  whereby  a  person  intended  to  be  served 
as  president  of  a  corporation  was  served  as  an 
individual,  would  not  prejudice  and  should  be 
disregarded.— American  Food  Products  Co.  v. 
American  MllUng  Co.,  188  N.  W.  1128. 

1 55  (Wis.)  Under  St.  189a  I  4096.  providing 
for  the  examination  of  an  adverse  party  before 
issue  joined,  an  affidavit  showing  a  right  of  ac- 
tion on  a  contract  of  subscription  to  stock,  and 
that  documents  relating  to  the  contract  were 
in  the  bands  of  the  opposite  party,  held  to  jus- 
tify an  order  for  a  oiscovery. — American  Food 
Products  Oo.  T.  American  BsllUng  Co.,  138  N. 
W.  1123. 

An  affidavit  in  support  of  a  motion  for  a  dis- 
covery held  not  bad  as  disclosing  a  lack  of  juris- 
diction, where  it  stated  two  separate  remedies 
without  making  an  election,  and  the  court  wonid 
have  had  Jurisdiction  over  one. — Id. 

Under  St  189S,  S  4096,  giving  a  right  to  have 
a  disa>very  before  issue  joined,  the  affidavit 
supporting  the  motion  therefor  need  not  dis- 
close a  cause  of  action  nor  that  the  respondent 
knows  that  a  cause  of  action  eziats. — Id. 

DISCRETION  OF  COURT. 

See  Appeal  and  Brror,  H  947-985;  Conrts; 
Creditors'  Suit,  g  31;  Criminal  law,  ||  121, 
678,  684,  690.  1150-1156;  Discoveiy,  I  33; 
Divorce.  |S  19T,  223;  Evidence,  }  546;  In- 
junction, 1 135 ;  Judgment,  i  143;  Mandamus, 
i  77;  l^ew  Trial,  H  108,  144;  Pleading,  H 
236,  237;  Records.  !  9;  Sales,  J  358:  Spe- 
cific Performance, JS  14,  130:  Trial.  H  18, 
27,  28,  29,  351;  Trusts,  |  816. 

DISCRIMINATION. 

See  Constitutional  Law,  {  24e1;  Telegraphs  and 
Telephones,  {  84. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  H  380,  634.  773,  781; 
Creditors'  Suit,  J  47;  Divorce.  |  270;  In- 
fants, 1  115 ;  Parties.  |  76;  ^rtnenhlp,  1 
203;  Trial,  {  S88;  Tenue. 

n.  IWOLtmTAST. 

1 54  (Iowa)  Where  plaintiif  sued  in  equity 
and  proved  a  cause  of  action  at  law,  but  failed 
to  establish  a  right  to  equitable  relief,  it  was 
the  duty  of  the  court  to  either  grant  plaintiff 
legal  relief,  or  transfer  the  cause  to  the  law 
calendar  under  Code,  {  34S2,  and  not  to  dis- 
miss the  suit— Fisher  v.  Trumbaoer  ft  Smith, 
138  N.  W.  528. 

DISQUALIFICATION. 

See  Judges,  §  39;   Jury,  {  108. 

DISSOLUTION. 

See  Corporations,  S  ^00- 

DISTRIBUTION. 

See  Descent  and  Distribation. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Counties;  Criminal  Law,  Si  690-730. 

S7  (Mich.)  Circumstances  held  to  show  no 
implied  obligation  by  a  county  to  pay  for  the 
services  of  an  attorney  in  assisting  the  pros- 
ecuting attorney  in  a  proceeding  to  wliich  the 
board  of  supervisors  was  a  party.— Powers  v. 
Calhoun  County,  138  N.  W.  266. 
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DISTRICTS. 

Sm  Schools  and  School  Distrlcti. 

DITCHES. 

See  Dndna. 

DIVISION. 

See  Hanidpal  Corporations,  H  ^>  ^SL 

DIVORCE. 

See  Parent  and  Child;  Vendor  and  Parchaser, 
f  228. 

n.  oaouifDS. 

i  3 1  (Mich.)  A  husband  unable  to  support  his 
family,  who,  after  an  absence  of  five  years,  dur- 
ing which  he  contributed  practicaltj  nothing  to 
their  support,  was  earninj  a  salary  and  bop- 
ing  to  have  his  wife  and  child  with  him,  was 
not  guilty  of  "wantonly  and  cruelly"  neglecting 
to  support  his  family.— Carson  v.  Carson,  138 
N.  W.  1076. 

m.  DEFENSES. 

$49  (Mich.)  Where  a  strong  case  of  cruelty 
CD  the  part  of  a  husband  is  made  out,  a  divorce 
will  not  be  denied  on  the  ground  of  condona- 
tion merely  because  the  wife  has  made  several 
efforts  to  get  along  with  the  haslHtnd.— Aaatin 
V.  Austin,  188  ttTw.  21S. 

nr.  jmosDioTioir.  FBOGEEDnros, 

AMD  RELIEF. 
CD)  BTldenoa. 

1 130  (Iowa)  Evidence  AeM  to  sostain  a  di- 
vorce decree  on  the  ground  of  cmel  and  inhu- 
man treatment— Barr  v.  Barr,  188  N.  W.  379. 

I  130  (NebO  A  decree  granting  a  husband  a 
dirorce  on  the  ground  of  extreme  cruelty  held 
sustained  by  the  evidence.— Cronk  v.  Oronk, 
138  N.  W.  731. 

<f>^  Jodarmeikt  or  Decree. 

I  162  (Mich.)  Under  Comp.  Laws,  g  557,  au- 
thorizing the  court  to  order  the  recording  and 
enrolling  of  decrees  nunc  pro  tunc,  the  court  has 
authority  to  order  the  recording  and  enrolling 
nunc  pro  tunc  of  a  decree  of  divorce. — ^Austin 
T.  AusUn,  138  N.  W.  237. 

1 168  (Micb.)  Failure  to  file  an  affidavit  of 
regularity  and  to  enter  a  formal  order  pro  con- 
f«B8o  does  not  go  to  the  jurisdiction  of  the 
court,  and  cannot  be  raised  ct^laterally.— Austin 
T.  Austin.  188  N.  W.  237. 

(O)  Appeal. 

I  182  (Iowa)  Suit  money  on  an  appeal  to  the 
Supreme  Court  in  a  divorce  action  can  be  al- 
lowed only  by  the  Supreme  Court  and  not  by 
the  district  courL— Uengel  v.  Mengel,  138  N. 
W.  495. 

(H)  Fees  anA  Coats. 

9  197  (Wis.)  Under  the  circumstances,  held 
an  abuse  of  discretion  to  continue  a  divorce 
suit,  at  the  request  of  the  wife's  attorney,  after 
reconciliation  between  the  parties,  merely  for 
the  purpose  of  compelling  payment  of  an  un- 
reasonable attorney's  fee.—Szymanski  v.  Szy- 
manski.  138  N.  W.  53. 

The  law  favors  the  reconciliation  of  marital 
contentlma  and  tbe  resumption  of  the  marital 
relation;  and  counsel  in  divorce  actions  should 
promote  reconciliation  between  the  partiea 
when  pOBidble,  even  at  the  aacriflce  of  his  fees. 
—Id. 

T.  AUMONT,  ALLOWAHCES.  AND 
DISPOSmON  OF  PBOPEB.TY. 

Ji200  (Iowa)  Under  Code,  {  3177,  temporary 
mony  can  be  allowed  only  by  the  court  and 
not  by  a  judge  thereof  aa  aneh.— Mengal  t. 
Mengel.  188  N,  W.  495. 


S  200  (Mich.)  The  jurisdiction  of  the  di- 
cuit  court  in  chancery  in  divorce  proceedisst 
is  wholly  statutory;  and  the  court  has  do  in- 
herent power  to  decree  permanent  alimony.- 
Austin  V.  Austin,  138  N.  W.  237. 

{202  (Mich.)  Where  defendant,  in  a  suit  for 
divorce,  appeared  by  hia  solicitor,  the  coon 
had  Jurisdiction  to  award  alimony  or  allow- 
ance.—Austin  V.  Austin,  138  N.  W.  237. 

i  217  (Iowa)  The  court  has  power  in  an  ac> 
tion  for  divorce  to  make  aubsequent  changes 
Jn  orders  for  temporary  alimony.— Mensel  t. 
"Mengel,  138  N.  W.  496. 

1 223  (Iowa)  An  order  in  a  divorce  actios 
allowing  suit  money  will  be  reversed  onij 
where  the  court  was  without  jurisdiction  to 
make  it  or  abused  its  discretion  with  reference 
to  tbe  amount  of  the  allowance. — ^hkncel  v. 
Mengel,  138  N.  W.  495. 

i  226  <Iowa)  Application  for  suit  money,  to- 
gether with  the  affidavits  attached,  held  to  suf- 
uciently  show  that  it  was  made  by  reason  of 
a  change  of  situation,  since  a  previooa  order 
granting  temporary  aUmony  was  made  to  gire 
the  court  junsdicnon.— Mengel  t.  MenceL  13S 
N.  W.  405. 

An  application  for  suit  money  in  a  divorce 
action  should  be  treated  as  a  motion  vntbin 
Code,  I  3833,  authorizing  motions  to  be  sup- 
ported by  affidavit,  which  may  be  considered 
as  testimony  on  the  bearing. — ^Id. 

S227  (Iowa)  A  wife,  suing  for  divorce  msy 
be  allowed  suit  money  with  which  to  resist  aa 
appeal  taken  by  the  husband  from  an  order 
allowing  temporary  alimony.— Mragel  Men- 
gel, 138  N.  W.  495. 

Allowance  to  wife  for  past  services  of  attor- 
ney will  not  be  denied  where  they  were  uoces- 
sarily  rendered  and  not  paid  for  in  reliance 
on  the  husband's  liability.— Id. 

Affidavita  presented  on  an  application  for 
suit  money,  where  there  had  been  a  number 
of  collateral  cases  for  the  enforcement  and  ti> 
defeat  the  collection  of  allowances  previously 
made,  htid  to  justify  an  allowance  of  $800.— Id 

1227  (Wis.)  An  attorney's  fee  of  $150  for 
instituting  a  divorce  action,  which  was  com- 
promised by  the  parties,  would  be  eiceaave. 
when  claimed  by  a  young  attorney,  who  hvd 
only  practiced  three  years;  $75  being  amiJe. 
— Szymanski  v.  Ssyman&ki,  138  N.  W.  53. 

The  suit  money  provided  in  St  1S98,  S 
providing  for  orders  during  the  pendency  of  * 
divorce  action  for  suit  money  to  enable  the 
wife  "to  carry  on  the  action,"  tni^t  include 
reimbursement  to  the  wife  of  moneys  thereto- 
fore paid  by  her  for  that  purpose,  or  to  d^ 
charge  liabilities  incurred  by  her  therefor,  if 
just  and  equitable.- Id. 

S23I  (Mich.)  "Permanent  alimonv"  defined 
-Kiplinger  v.  Kiplinger,  138  N.  W.  23a 

I  23 1  (Minn.)  Alimony  in  general  is  awarded 
as  a  substitute  for  marital  support;  it  being 
wholly  statutory  and  subject  to  reraioa  under 
Bev.  Laws  1905,  H  3590,  8902.— Haskell  v. 
Haakell,  138  N.  W.  787. 

1 231  (Wis.)  Payments  for  support  of  s 
wife,  whether  in  a  gross  sum  or  at  atated  in- 
tervals, must  be  regarded  as  alimony,  and  not 
as  a  final  division  oi  tbe  husband's  property.— 
Lally  V.  Lally,  138  N.  W.  661. 

i  238  (Minn.)  Alimony  may  be  awarded  to  a 
wife,  though  the-  husband  baa  no  prcHeat  pn^ 
erty  or  income  out  of  which  to  pay  the  aame.-- 
HaskeU  t.  Haskell,  138  N.  W.  TOT. 

{240  (Iowa)  In  an  action  by  a  wife  for  di- 
vorce, an  award  of  $5,000  permanent  aUmoOT 
to  her  held  not  excessive.— Barr  t.  Barr,  l3^ 
N.  W.  879. 

1240  (Mich.)  Complainant  in  a  aoit  for  di- 
vorce held  entitled  -to  an  award  of  jDermanent 
alimony  of  $3,600^— Kiplinger  t.  Spuncer,  138 
N.  W.  230. 

1243  (Wis.)  Judgment  in  divorce  held  one 
foraUmonj.  and  not  ona  finally  diTkOng  boa- 
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band'a  property,  within  St  1898,  f  2364,  aa- 
thorizlng  both  judgments,  and  section  2369, 
authoriung  moufication  of  jadnaents  for  ali- 
mony.-Iially  v.  Laliy,  188  N.  W.  651. 

1 245  (Minn.)  Where  a  cliange  of  financial 
condition  of  an  applicant  for  redaction  of  ali- 
mony was  not  wiUniUy  brought  about,  the  ap* 
plication  should  be  determined  on  the  mien 
originally  applicable  to  the  award  In  the  first 
instance.— Haskell      Haskell.  138  N.  W.  787. 

Where,  in  divorce  proceedings,  defendant  bad 
been  ordered  tfi  pay  plaintiff  |5,000  per  annum 
alimony,  and,  having  lost  his  employment,  ap- 
plied for  a  change  in  the  decree,  and  it  ap- 
peared that  one  of  the  children  bad  become 
self-supporting,  it  was  error  not  to  reduce  the 
amount  to  $3,000.— Id. 

S  245  (Wis.)  A  Judgment  for  alimony  can- 
not be  changed  into  one  for  final  division  of  tbe 
husband's  estate,  or  a  modification  thereof  pre- 
vented, by  a  stipulation  of  tbe  parties  that 
such  alimony  will  be  accepted  as  a  final  divi- 
sion <d  the  hnsbamTs-  estate^Lillr  t.  Lally, 
188  N.  W.  661. 

I  247  (Wis.)  A  Judgment  for  alimony  is  not 
a  charge  on  the  husband's  general  estate,  and 
ceases  upon  his  death.— Lal^  v.  Lally,  138  N. 
W.  651. 

1 254  (Wis.)  A  Judgment  of  final  division  In 
a  divorce  action  must  fix  the  number  of  pay- 
ments, their  time  of -commencement  and  termi- 
nation, and  not  make  them  depend  upon  any 
contingency,  or  be  defeasible  by  remarriage. — 
Lally  V.  Lally,  188  N.  W.  661. 

S  269  (Micb.)  A  defendant  who  on  order  to 
show  cause  why  he  should  not  be  adjudged  guil- 
ty of  contempt  does  not  question  the  form  of  tbe 
order  of  alimony,  tbe  form  of  the  demand  made 
on  bim,  or  tlie  validity  ol  any  of  the  items  for 
payment  of  which  tbe  demand  was  msde,  waives 
such  objections.— Late  Hjou^ton  Circuit 
Judge.  138  N.  W.  240. 

An  order  for  the  payment  by  the  husband  of 
necessary  court  expenses  and  witnesses'  fees 
as  they  shall  accrue  is  sufficiently  definite  to 
sustain  an  order  for  contempt  for  foilnre  to 
make  such  payments. — Id. 

Under  Comp.  Xaws,  H  812,  10,891.  10.893. 
10,894.  tbe  court  held  authorised  to  adjudge  the 
husband  guilty  of  contempt  for  nonpayment  of 
alimony  as  oraered. — Id. 

ft  270  (Mich.)  Plaintiff  being  entitled  to  per- 
manmt  alimony  dismissal  of  an  injunction  re- 
straining defetidant's  withdrawal  of  funds  in  a 
bank  intended  to  secure  payment  of  a  decree 
for  alimony  held  erroneous. — Kipllnger  t.  Kip- 
linger,  138  N.  W.  230. 

S  280  (Minn.)  An  order  denying  an  applica- 
tion for  reduction  of  alimony  on  the  ground  of 
changed  financial  condition  It  aroealable.— Has- 
kell T.  Haskell,  138  N.  W.  TSf. 

-VI.  OVSTODY  AJn>  SUPPORT  OF 
CHILDREN. 

1 289  (Hich.)  Comp.  Laws,  |  8681,  author- 
izes the  court,  granting  a  decree  of  divorce,  to 
make  a  proper  order  for  tbe  custody  and  main- 
tenance of  the  minor  children  of  the  parties. 
—Austin  V.  Austin.  138  N.  W.  287. 

1 308  (Mich.)  Allowance  of  920  a  moutb  to 
the  wife  for  tbe  supiwrt  of  a  child  four  years 
old  was  not  excessive.— Austin  t.  Austin,  138 
N.  W.  216. 

DOCTORS. 

See  Fli3«tcians  and  Snrgeons^ 

DOCUMENTS. 

See  SMdenoe,  |  800. 

DONATIONS. 

See  Gifts. 


DORMANT  JUDGMENTS. 

See  Judgment,  1  872. 

DOWER. 

Set  Aoeonnt;  liens,  {  7. 

DRAINS. 

See  Highways,  S  192;  Mandamus,  S  95;  Hu- 
nicipal  CorporatiODB,  SI  232,  800,  351,  537, 
846,  1010:  Names ;  Waters  and  Water  Coors- 
ea,  H  168^  168^.  171.  172. 

X.  S8TABLI8HME1IT  AHD  KAXK- 
TENANOS. 

I  14  (Iowa)  A  petition  for  the  establishment 
of  a  drainage  district,  which  merely  referred  to 
and  adopted  descriptions  in  tbe  petition  for  the 
establishment  ci  another  district  covering  ex- 
actly tbe  same  territory  was  not  so  defective  at 
to  render  all  subsequent  proceedings  void  under 
Code  Supp.  1007,  S  198da2.— Kelley  v.  Drain- 
age Diet  No.  60  in  Greene  County,  138  N.  W. 
Sil:  Herron  v.  Same,  Id.  846. 

That  tbe  report  of  an  engineer  for  tbe  estab- 
lishment of  a  drainage  district  omitted  the  de- 
scription of  each  tract  and  names  of  the  own- 
ers as  exacted  by  Cbde  Suop.  1907,  S  1980a2, 
was  not  a  juriadictionai  detect,  as  to  one  who 
appeared  and  resisted  both  the  establishment  of 
the  district  and  the  assessments.— Id. 

In  a  proceeding  to  establish  a  drainage  dit* 
triet,  the  service  of  notice  of  the  hearing  of  the 
I»etition  and  claims  for  damages  prior  to  the 
adoption  of  the  plan  recommended  was  not  fa- 
tal, where  tbe  board  did  in  fact  approve  the 
plan. — Id.  , 

The  failure  of  an  owner  of  lands  made  a  party 
to  the  hearing  on  i>etition  for  tbe  establishment 
of  a  drainage  district  to  appeal  to  tbe  district 
court  is  waiver  of  (tU  other  remedies  under  Code 
Supp.  1907,  I  1980a46.— Id. 

S  15  (Iowa)  A  drainage  district  may  be  es- 
tablished covering  precisely  tbe  same  territory 
as  one  previously  organised  for  the  purpose  of 
enlarging  the  outlet  under  Code  Supp.  1907,  S 
1989a2S.— Kelley  v.  Drainage  DisL  No.  60  in 
Greene  County,  138  N.  W.  811;  Herron  v. 
Same,  Id.  846. 

1 32  (Iowa)  A  report  of  an  engineer  as  to 
the  description  of  drains,  elevations,  etc.,  held 
informal,  but  suflBcient.— Kelley  v.  Drainage 
Dist  No.  60  in  Greene  County,  138  N.  W.  841 ; 
Herron  v.  Same,  Id.  846. 

Tbe  board  of  supervisors  in  establishing  drains 
is  limited  to  plans  recommended  by  an  engineer 
as  practicable,  desirable,  and  likely  to  be  ef* 
ficient,  and.  before  ordering  an  improvement,  it 
must  conform  substantiallv  with  the  plan  rec- 
ommended by  an  expert — Id. 

S  36  (Minn.)  On  appeal  from  the  report  of 
viewers  in  drainage  proceedings.  Instructions 
defining  the  duty  of  viewers  held  prejudicial  to 
tbe  landowners,  as  submitting  to  tbe  Jury  the 
determination  of  the  viewers  in  the  matter  of 
the  assessmant— In  re  Judicial  Ditch  No.  14 
of  Martin  County,  188  N.  W.  675. 

Appeals  from  uie  report  of  viewers  in  drain- 
age proceedings,  bring  tbe  matter  of  damages 
and  benefits  before  the  court  for  trial  de  novo, 
and  tbe  amount  awarded  by  the  viewers  Is  not 
proper  for  consideration  by  tbe  jury. — Id. 

S49  (S.D.)  Under  Code  Civ.  Proc  H  713- 
721,  Drainage  Act.  |§  713,  721,  a  material- 
man who  furnished  materials  to  a  contractor 
for  a  drainage  ditch  constructed  under  Laws 
1907.  e.  134,  at  amended  by  Laws  1909,  c.  102, 
held  to  have  no  lien  against  the  county.— John 
W.  Tuthill  Lumber  Co.  v.  McMackin,  138  N. 
W.  959. 

§52  (Iowa)  Under  Code  Supp.  1907,  S 
1989a21,  relating  to  repair  of  drains,  tbe  out- 
let may  be  enlarged  by  widening  and  deepen* 
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ins  the  existing  ditcb,  or  excavatiDK  another 
parallel  with  it— Keller  v.  Drainage  uist  No. 
m  in  Greene  County,  138  N.  W.  841;  Herron 
7.  Same,  Id.  846. 

f  57  (Iowa)  When  plaintiff  had  sufficient  no- 
tice of  the  establishment  of  a  drainage  dlatnct 
and  did  not  claim  damages  within  the  time  fix- 
ed by  Code  Snpp.  |  988>-a4,  as  amended  by  Acts 
34th  Gen.  Assem.  c.  88,  denial  of  damages  was 
juatified ;  the  statute  plainly  providing  the  pen- 
alty for  such  failure,  and  not  permitting  equi- 
table excuses. — Collins  t.  Board  of  Sup'rs  of 
Pottawattamie  County,  138  N.  W.  1095. 

Where  a  landowner  fails  to  file  bis  claim  for 
damages  arising  from  the  constmctioo  of  a 
drain,  with  the  board  of  supervisors  as  requir- 
ed by  statQte,  such  owner  cannot  maintain  a 
suit  in  equity  to  determine  the  amount  of  bis 
damages. — Id. 

n.  AHE8BMENT8  AMD  BPEOIAI. 
TAXES. 

167  (Iowa)  The  purpose  of  the  law  author- 
izing assessments  for  drainage  improvements 
is  the  equitable  apportionment  of  the  cost  by 
a  personal  inspection  and  consideration  of  ex- 
isting conditions. — White  v.  Board  of  Sup'rs  of 
Story  County,  138  N.  W.  447. 

171  (Iowa)  New  drains  which  relieved  the 
main  drain  in  a  system  by  furnishing  an  ad- 
ditional outlet  were  of  some  benefit  to  all  the 
lands  tributory  thereto,  no  matter  if  it  did  not 
touch  such  lands.— Kelley  v.  Drainage  Dist.  No. 
00  in  Greene  County,  138  N.  W.  841;  Herron 
V.  Same,  Id.  846. 

Even  though  assessments  exceeding  benefits 
might  be  authorized  by  the  Legislature,  such 
was  not  Its  intention  in  enacting  tbe  drainage 
laws  of  this  state.— Id. 

{72  (Iowa)  ^gfat  Tmrianeea  from  the  meth- 
od prescribed  for  the  dasBificatlon  and  asaess- 
ment  of  UindB  for  drainage  puroosea,  unless 

erejudice    result,   are   immaterial.— Kelley 
•rainage  Dist  No.  60  in  Greene  County.  138  N. 
W.  841;  Herron  v.  Same,  Id.  846. 

1 73  (Iowa)  Slight  changes  in  construction 
from  the  original  plan  of  a  drainage  improve- 
ment, the  additional  expense  being  paid  by 
those  for  whose  benefit  they  were  made,  llvea 
anotlier  owner  no  ground  for  complaint.— ^ar- 
dal  Drainage  Dist  No.  72  in  HamUtOD  County 
v.  Board  of  Sup'rs  of  Hamilton  County,  138  ^. 
W.  443,  444. 

1 74  (Minn.)  A  person  who,  with  knowledge 
of  proceedings  to  establish  a  public  drain  bene- 
fiting his  lands,  stands  by,  knowing  that  the 
expense  must  be  assessed  against  the  lands,  can- 
not after  three  years  sue  to  remove  the  cloud 
of  the  assessment  in  the  proceeding,  on  the 
ground  that  they  were  without  jniisaiction.— 
Gieb  T.  Morrison  County,  138  N.  W.  24. 

S  79  (Iowa)  Drainage  Law,  {  12,  requires 
equality  in  assessments,  and  that  lands  receiv- 
ing the  most  benefit  shall  bear  the  greater  bur- 
den, but  leaves  the  determination  of  what  is  an 
equitable  apportionment  of  the  costs,  expenses, 
and  damages,  to  the  commissioners,  so  tliat  they 
may  charge  to  certain  lands  a  certain  part  of 
the  costs  of  the  improvement,  in  addition  to  a 
just  proportion  of  the  general  costs. — Fardal 
Drainage  Dist  No.  72  in  Hamilton  County  v. 
Board  of  Sup'rs  of  Hamilton  County,  138  N. 
W.  443,  444. 

8  82  (Iowa)  While  the  Supreme  Court,  in  re- 
viewing a  drainage  district  assessment,  will  not 
lightly  Interfere  with  the  finding,  the  district 
court  on  appeal  and  the  Supreme  Court  on 
further  appeal  must  review  the  propriety  of 
the  particular  assessment.- Pollock  v.  BoArd  of 
Sop'rs  of  Story  County,  13S  N.  W.  410. 

Evidence  fieJd  to  sustain  a  finding  that  a 
drainage  district  assessment  was  properly  re- 
duced in  order  to  be  equitable.— Id. 

{82  (Iowa)  Where  no  appeal  is  talicn  from 
the  flnoingi  of  the  board  of  luperviaon  over- 


ruling objections  to  the  estaMlahmant  of  a  drain- 
age district,  only  those  queaticHis  which  affect 
the  authority  of  the  board  to  act  and  those 
bearing  on  the  aMessments  are  raised  by  ap- 
peal from  an  order  confirming  the  asaessments. 
—Kelley  v.  Drainage  Dist  No,  60  la  tireene 
County,  1S8  N.  W.  841;  Herron  t.  Same.  Id. 
846. 

S  82  (Iowa)  Where  a  landowner,  after  appeal- 
ing from  an  assessmmt  for  benefits  from  a 
drain,  voluntarily  pays  Us  assessment,  his  pro- 
test upon  payment  did  not  relieve  him  from  the 
consequences  of  payment— Collins  t.  Board  of 
S^rs  of  Pottawattamie  County,  138  N.  W. 

The  burden  is  on  the  party  appealinr  from  a 
drainage  assessment  to  show  tnat  it  is  incor- 
rect or  inequitable;  and  it  is  not  enough  to 
show  tliat  it  was  in  excess  of  benefits,  but  other 
assessments  on  land  of  like  character  mui^t  be 
shown. — Id. 

§  82  (Minn.)  A  finding  tiiat  proceedings  to 
establish  a  drain,  under  Laws  1905,  c  ii" 
(Rev.  Laws  Supp.  1909,  H  2651—44  to  2C->1- 
ICKi),  were  regular,  ia  not  impugned  by  a  find- 
ing that  proof  of  puhUlliing  or  posting  requir- 
ed notice  IS  insoffldent ;  the  statute  noC  requir- 
ing proof  thereof  to  be  preserved  in  the  records. 
—Gieb  V.  Morrison  County,  138  N.  W.  24- 

1 86  (Iowa)  Under  Code  Snp^  1807,  1  1988a- 
26,  property  owners  who  waive  in  -writing 
all  objections  to  an  assessmoit  tor  a  drainage 
improvement  are  not  liable  for  tiie  penalty  of 
1  per  cent,  on  default  of  payment  provided  in 
the  latter  part  of  the  section.— Fitcbpatricit  v. 
Fowler.  188  N.  W.  S82. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUNKARDS. 

See  Jory,  |  10;  Witnesses.  {  211. 

1 3  (Iowa)  On  an  spplication  for  tbe  ap- 
pointment of  a  permanent  guardian  for  an 
habitual  drunkard  under  Code,  |  3210,  the 
judge  of  the  court  may  appoint  a  temporary 
guardian.— Holly  v.  Holly,  138  N.  W.  445. 

A  judge  having  appointed  a  temporary  guard- 
ian for  a  person  alleged  to  be  an  babitn^ 
drunkard  was  authorized  to  treat  aa  applica- 
tion to  vacate  such  appointment,  thou^  ad- 
dressed to  tlie  court,  as  an  application  to  him 
for  an  order  nuthorized  by  Code,  If  3831,  3S4&. 
to  be  determined  in  vacation. — Id. 

A  judge,  having  appointed  a  temporar? 
guardian  for  an  alleged  habitual  drunkard,  has 
authority  to  vacate  such  appointment  on  a  pre- 
liminary ex  parte  showing  in  vacation. — Id, 

Code,  S  8222,  held  not  to  apply  to  the  ap- 
pointment of  a  temporary  guardian  for  an  ha- 
bitual drunkard.— Id. 

An  alleged  habitual  drunkard  for  whom  a 
guardian  was  sought  Held  a  resident  of  D. 
county,  where  he  was  an  inmate  of  a  home  for 
the  aged. — Id. 

The  district  court  of  a  connty  la  which  an 
alleged  habitual  dmnhard  did  not  reside  heU 
without  jurisdiction  to  appoint  a  guardian  of 
his  property.— Id. 

t  10  fffleb.)  The  mere  fact  that  the  effect 
suiting  from  the  use  of  intoxicating  liquor  i* 
visible  'is  not  sufficient  to  show  that  the  person 
is  drunk.— Freeburg  v.  State,  138  K.  W.  143. 

Though  one  may  be  under  the  inffueniT  or 
liquor,  he  is  not  necessarily  intoxicated,  wbicb 
means  loss  of  normal  control  of  one's  bodily  and 
mental  faculties.— Id. 

DUE  PROCESS  OF  UW. 

See  Constitutional  Law,  i|  272-300. 

DURESS. 

Bee  Fraud. 


Digitized  by 


Google 


1169 


INDEX-DIGEST 


BlAotlons 


EASEMENTS. 

See  Dedication ;  Eminent  Domain,  i  S21 ;  Ek- 
toppel,  I  66;  Highways;  Judgment.  {  590; 
Rafltoada.  |  64;  Bpecmc  Feifonnance,  {  2V. 

J.  CBSATIOH,  EXI8TEN0E*  AKD  TBB- 

kniATioir. 

f  15  (Iowa)  EaaemeotB  by  imidicftti<m  are 
such  as  must  be  presumed  to  have  been  in  the 
minds  of  the  parties  concerned,  and  the  neces- 
sity of  the  DBS  is  h  material  consideration  in 
determininff  whether  u  MSement  is  Implisd.— 
Kane  t.  TempUn,  188  N.  W.  901. 

{  16  (Iowa)  Where  the  owner  of  two  adjoin- 
ing tots  constructed  buildtogs  thereon,  and  ar- 
ranged them  80  that  a  stairway  in  the  building 
on  one  of  the  lots  afforded  access  to  the  second 
story  of  both  lots,  on  a  severance  of  the  own- 
erstiip,  the  lot  having  the  stairway  was  bur- 
dened with  an  easement  for  the  use  thereof  in 
favor  of  the  owner  of  the  other  lot. — Stephens 
V.  Boyd,  138  N.  W.  889. 

Where  the  owner  of  adjoining  lots  erected 
buildings  thereon,  the  second  stories  of  which 
were  reached  by  a  common  stairway  in  one  of 
the  buildings,  the  owner  of  the  other,  to  sustain 
bis  right  to  an  easement,  need  not  show  that 
the  stairway  was  a  way  of  necesaity.— Id. 

f  17  (Iowa)  Where,  at  the  time  of  a  devise 
of  the  halves  of  a  building  to  different  devisees, 
there  existed  in  one  of  the  halves  adjoining  the 
dividing  wall  stairways  and  a  hallway  used  for 
the  convenience  of  the  occupants  of  the  entire 
building,  the  devisee  of  the  other  half  acQuired 
by  implication  an  easement  in  the  use  thereof. — 
Kane  v.  Templin,  138  N.  W.  901. 

i  17  (Iowa)  A  tenant  of  a  storeroom  on  the 
first  floor  of  a  hotel  bnilding  held  not  to  ac- 
quire by  Implication  an  easement  of  right  of 
access  to  and  from  the  lobby  of  the  hotel. — 
Julius  A.  Bauer  ft  Co.  v.  Chamberlain,  138  N. 
W.  903. 

1 24  (Iowa)  Easements  appurtenant  pass 
with  the  description  of  the  property  to  wnich 
they  are  appurtenant  without  speciSc  designa- 
tion.—Kane  V.  TempUn,  1S8  N.  W.  901. 

S30  (Iowa)  Mere  noouser  of  an  easement  of 
the  right  to  use  stairways  and  a  hallway  locat- 
ed in  a  half  of  a  building  by  the  occupants  of 
the  other  half,  while  there  is  no  occasion  to  use 
it,  does  not  show  a  permanent  abandonment. — 
Kane  v.  Templin,  1^  N.  W.  901. 

136  (Iowa)  Evidence  held  not  to  justify  a 
findiag  of  an  abandonment  of  an  easement- 
Kane  T.  TempUn,  138  N.  W.  901. 

EJECTION. 

See  BailroadB,  |§  277,  282. 

EJECTMENT. 

See  Adverse  Poeaession,  Si  48,  46:  Eminent 
g>main,  S  288;  Jndgmeut,  |  684;  Trial,  S 

n.  JURISDICTION.    PARTIES,  PRO- 
CESS,  AKD  INCIDEHTAL  FBO- 
CEEDING8. 

1 41  (Neb.)  Where  parties  entitled  to  the  pos- 
BPfffiion  of  land  execute  to  their  attorneys  a  quit- 
claim deed  to  an  undivided  half  as  security  for 
the  services  to  be  rendered  by  the  attorneys, 
such  deed  does  not  render  It  necessaty  to  Join 
the  grantee*  M  ^alntiffs  In  an  action  to  re- 
cover^goesesrion.— Helming  t.  Forrester,  1S8  N. 

146  (Wis.)  Under  St  1898,  H  3078,  3075. 
providing  that  In  ejectment  persons  in  actual 
occupancy  shall  be  made  defendants,  tenants  in 
actual  possession  at  the  commencement  of  an 
action  are  necessary  parties.— Illinois  Steel  Co. 
T.  Tren,  138  N.  W.  995. 


S47  (Wis.)  Under  St  1898,  SS  3073,  3070, 
3079,  8084,  3086,  anthorizit«  jc^nder  with  per- 
sons in  possession,  other  persons  claiming  title, 
ejectment  lies  for  tbe  recoverjr  of  poasession 
only ;  and  in  such  a  case  plaintiff  may  join  as 
defendants  with  the  occupants  those  claiming 
title,  but  need  not  do  so.— Illinois  Steel  Co.  v. 
Tren.  138  N.  W.  995. 

{49  (Wis.)  A  tenant  made  a  defendant  in 
ejectment  must,  under  St  1698,  I  2187,  notify 
the  landlord  thereof.— Dlinois  Steel  Co.  v.  Treu, 
138  N.  W.  996. 

m.  PIiBADIirO  AMD  EVIDENCE. 

{ 95  (Minn.)  In  an  action  to  recover  land 
over  wnich  a  public  highway  originally  ran, 
which  had  been  vacated,  evidence  held  to  sus- 
tain a  finding  that  plaintiff  had  not  proven  her 
allegations  as  to  ownership.— Pratt  v.  Quirlc, 
138  N.  W.  88. 

1 99  (Minn.)  In  ejectment  where  plaintiff  al- 
leged that  bis  Intestate  died  seised  of  the  land, 
and  the  defense  was  adverse  possession,  a  find- 
ing that  the  intestate  died  so  seised  held  not 
sustained  by  the  evidence.— Gaston  t.  May,  138 
N.  W.  lOO. 

ELECTION. 

See  Criminal  Law,  I  678;  Interest  §  22;  Plead- 
ing, I  869;   Wills,  |  802. 

ELECTION  OF  REMEDIES. 

1 7  (Minn.)  An  attempted  rescission  of  a  con- 
tract for  the  exchange  of  automobiles  is  not  a 
bar  to  an  action  for  damages  for  frand.-^ones 
V.  Magoon,  138  N.  W.  686. 

ELECTIONS. 

See  Appeal  and  Error,  S  725:  Int<ncicatinc 
Liquors,  f  34;  Judges,  i  3;  Libel  and  Slan- 
der, H  10,  48,  60H;  United  States. 

I.  BICHST  OF  SUFFRAGE  AMD  REGP- 
XJI.TIOH  THBBEOF  IE  OBHEaAIu 

S  1 0  (Neb.)  Statutes  as  to  tbe  exercise  of  the 
elective  franchise  and  the  nomination  of  can- 
didates, either  at  primaries  or  by  conventions 
or  committees,  should  be  constmed  in  the  light 
of  Const  art  1.  |  ^  guaranteeing  free  elec* 
tion8.-MorriBiey  v.  Wait  188  N.  W.  188L 

VI.  EOIONATIOMS  AMD  PBmABT 

EIiECTIOMS. 

§  120  (Neb.)  Laws  1907,  c.  62.  §S  89,  40,  pro- 
viding for  tbe  nomination  of  candidates  & 
convention  or  committee,  apply  to  nominations 
by  new  parties  for  general  elections,  as  well  as 
to  nominations  by  old  parties,  to  be  filled  at 
special  elections,  and  for  oflKces  excited  from 
the  provisions  of  the  act— Morrlsaey  t.  Wait 
138  N.  W.  186. 

The  phrase  "certificate  of  nomination  for  a 
new  party,"  as  used  in  Laws  1907,  c  52,  |  40, 
providing  for  the  filing  of  "certificate  of  nom- 
ination for  a  new  party,"  construed  to  mean 
the  necessary  certificate  when  nominated  by 
convention,  and  not  by  direct  primary. — Id. 

8  121  (Neb.)  Under  Laws  1907,  c.  52,  {  45, 
it  is  not  essential  that  the  500  electors  who 
must  be  present  at  a  mass  state  convention  to 
form  a  new  party  shall  be  the  identical  500 
electors  who  must  sign  an  agreement  to  forra 
such  new  party  and  support  its  nominees  at  the 
next  elecaon.r-^oTri8sey  v.  Wait  188  N.  W. 
186. 

1 125  (Neb.)  Where  a  new  party  Is  formed 
after  the  time  for  holding  primary  elections, 
nominations  for  candidates  may  be  made  by 
mass  convention,  under  Laws  1907,  c.  52,  {  45. 
and  certificates  of  nomination  may  be  filed  at 
the  time  specified  in  section  40.— Morrissey  t- 
Wlait  138  N.  W.  186. 
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{  126  (Mich.)  Under  Primary  Election  Law, 

?41,  one  enrolled  u  a  member  of  the  Bepnb- 
Ican  party  may  not  be  aelected  as  a  candiaate 
of  the  Nadontu  ProgreaaWe  party,  and  votea 
cast  for  him  may  not  be  counted. — Cook  t. 
Board  of  Election  Com're  of  Cheboygan  Coon- 
ty,  1^  N.  W.  1, 

{  t26  (Neb.)  Comp.  St  1911,  c  26.  recog- 
nizes the  existence  of  political  parties  and  dele- 
gates to  the  members  of  each  the  right  to  vote 
at  primaries  and  general  elections  for  candi- 
dates of  their  own  party,  nominated  without  in- 
terference of  memoers  of  any  other  party. — 
State  V.  Wait,  188  N.  W.  169. 

1 1 26  (Neb.)  The  Legislature  in  providing  for 
the  "close  primary"  has  adopted  the  policy  of 
allowing  each  political  party  to  select  its  own 
candidates.— State  v.  Wells,  138  N.  W.  165. 

Any  one  who  has  the  statutory  qualifications 
to  flu  an  office  may  be  a  candidate  for  elec- 
tion ;  and  if  he  affiliates  with  a  political  party 
he  may  become  its  candidate,  or  he  may  be- 
come a  candidate  Independently  of  all  parties. 
—Id. 

Under  the  primary  law  no  political  party  can 
be  compelled  to  present  as  its  candidate  at  a 
general  election  one  who  does  not  afflbate  with 
the  party  so  presenting  him.— Id. 

1131  (Neb.)  The  preferential  vote  of  a  party 
at  a  primary  election  for  a  party  candidate  for 
President,  while  morally  binding  on  the  dele- 
gates to  the  national  conTcntion,  has  no  rela- 
tion to  candidates  nominated  for  presidential 
electors.-SUte  v.  Wait,  138  N.  W.  159. 

The  national  convention  of  a  political  party, 
or  its  national  central  committw,  is  the  su- 
preme governing  body  as  to  national  uEairs, 
and  has  authority  to  decide  which  of  nval  con- 
ventions or  committeea  In  the  state  la  the  rec- 
olar  authorized  convention  or  committee  of  the 
party.— Id.  . 

i  1 39  (Neb.)  Where  a  new  party  is  formed 
after  the  time  for  holding  primary  electiom, 
nominationa  for  candidates  may  b*  W 
mam  convention,  under  Laws  19OT.  c  62,  f  40^ 
™rrissey  v.  Wait,  138  N.  W.  186. 

1 147  (Neb.)  If  a  political  party  at  its  pn- 
mary  makes  no  nomination  for  an  office,  a  va- 
cancy has  occurred,  within  Cobbey  s  Ann.  bt. 
1911,  8  6888.  and  the  proper  P"*?.  «o'»^"ee 
may  fill  the  vacancy.-State  v.  Wells,  138  H. 
W.  165. 

VH.  BAI.LOT8. 

1180  (Neb.)  By  Comp.  St.  1911,  c  26,  « 
125r,  140,  every  voter  has  the  right,  by  a  single 
cross,  or  by  one  manipulation  of  the  lever  of  a 
voting  machine,  to  vote  a  straight  ticket  for  bis 
party;  and  the  governing  body  or  committee 
nt  the  nartv  mav  appeal  to  the  court  to  en- 
firce  the  ffiht^Stat?  V.  Wait.  138  N.  W.  159. 

ELECTRICITY. 

See  Eminent  Domain,  I  86;  MuiUdpal  Cor- 
porations, f  733. 

i  1 6  (Neb.)  Where  the  manager  of  an  electric 
light  company  is  informed  that  an  uninsulated 
enide  wire,  strung  on  poles,  close  to  a  telephone 
distributing  pole,  has  become  charged  with  a 
heavy  current  of  electncity.  a  delay  of  over  do 
hours  In  remedying  the  defect  may  constitute 
cross  neeligence.— Wilkins  v.  Water  &  Light 
cTot  Nebraska  City,  188  N.  W.  754. 

C  16  (Wis.)  An  electric  liRht  company  held 
bound  to  anticipate  injury  from  its  wires  strong 
less  than  two  feet  above  a  lumber  pile  and  to 
use  due  care  to  prevent  injury  to  children  and 
others  who  might  be  there.— Meyer  Menom- 
inee &  Marinette  Light  ft  Traction  Co.,  138  N. 
W.  1008. 

§  1 9  (Neb.)  Whether  an  employfi  of  a  telephone 
company  is  negligent  in  ascending  a  telephone 
pole  in  proximity  to  an  uninsulated  wire  of 
defendant  electric  light  company  is  a  question 
for  the  lory,  where  reaaonable  minds  may  dif* 


fer  as  to  such  act-^Wilkins  t.  Water  ft  Light 
Co.  of  Nebraska  City,  138  N.  W.  754. 

§  19  (Wis.)  Bvidence  held  to  warrant  a  find- 
ing that  an  electric  light  company  knew  or 
should  have  known  that  children  were  Ukdy  to 
be  on  a  lumber  pile  and  be  injured  by  contact 
with  its  wire8.—Meyer  v.  Menominee  ft  Mari- 
nette Light  ft  Traction  Co.,  138  N.  W.  1008. 

In  an  action  against  an  electric  liffbt  com- 
pany whose  wires  were  strung  less  than  two 
feet  above  a  lumber  pile  on  which  children  were 
accustomed  to  play,  evidedce  held  to  warrant 
the  jury  in  finding  defendant  negligent,— Id. 

EMANCIPATION. 

See  Parent  and  Child. 

EMBEZZLEMENT. 

See  Criminal  Law,  |  824. 

§  1 1  (S.D.)  In  a  trial  of  a  farm  manager  for 
embezzling  hogs  of  bis  employer,  the  state  was 
not  required  to  prove  any  demand  made  upon 
the  defendant  for  the  property.-^tate  t.  Mil- 
lard, 138  N.  W.  366. 

S  35  (S.D.)  Where  an  Information  charing 
embezzlement  described  the  property  as  "55 
head  of  red  Duroc  Jersey  hogs,"  and  the  wit- 
nesses spoke  of  them  as  "Dnroc  Jersey**  and 
as  "red  hogs,"  there  was  no  snbstantiiu  vari- 
ance, though  the  prosecuting  witness  admitted 
that  the  hogs  were  not  pnre  bred  Dnroc  Jer- 
sey.-Stata  t.  Millard,  188  N.  W.  906. 

8  38  (S.D.)  Evidence  was 'admissible  to  sbow 
the  total  number  of  hogs  on  the  premises  where 
Its  purpose  was  to  lay  the  foundation  for  proof 
of  the  number  embezzled. — State  v.  Millard,  138 
N.  W.  366. 

1 44  (S.D.)  Evidence  In  an  embezslenient 
case  held  to  sustain,  a  finding  that  defendant 
was  more  than  18  years  of  ace. — State  Mil- 
lard, 138  N.  W.  366. 

Bvidence  in  a  trial  for  embezzling  bogm  fteM 
to  lust^  a  conviction.— Id. 

{48  (S.D.)  Where,  in  a  prosecution  for  em- 
bezzling hogs,  the  court  informed  the  iory  that 
the  value  of  the  hogs  was  material  on^  in  fix- 
ing the  degree  of  the  offense,  the  submission  of 
the  question  of  value  coold  not  have  led  the 
jury  to  believe  the  action  a  civil  one. — State  t. 
liidard,  138  N.  W.  366. 

EMINENT  DOMAIN. 

See  Contracts,  S  129;  Statutes,  |  46. 

I.  ITATTTRK,  EXTENT,  AXD  DELEOA- 
TION  OF  POWER. 

I  10  (Mich.)  The  right  of  a  street  railway 
company  to  condemn  land  for  its  use  is  confer- 
red  by  Public  Acta  1905,  No.  133,  conferring 
on  street  railways  the  ri^t  of  eminent  domain. 
—Detroit  United  By.  t.  Bamea  Paper  Gol,  13S 
N.  W.  211. 

i  35  (Neb.)  The  ose  of  water  power  to  newr- 
ate  electricity  to  supply  a  dty  and  ita  inhnbit- 
ants  is  a  public  use,  and  the  ad  quod  damnum 
act  (Gen.  SL  1873,  c.  44;  Comp.  St  1911.  c. 
57)  should  be  construed  to  apply.— Lucas  t. 
Ashland  Light,  MiU  ft  Power  Go^  138  N.  W. 
761. 

{ 67  (Neb.)  Whether  an  undertaking  should 
be  regarded  as  of  public  ntility  Is  lai^ly  with- 
in the  lesiBlative  discretion,  and.  nnlen  it  is 
clearly  private,  the  court  will  not  interfKfe  wftii 
its  discretion. — Lucas  v.  Ashland  Ll^t,  Ifill  ft 
Power  Co.,  138  N.  W.  761. 

n.  OOMPENBATION. 

(B)  Talclns    or    Injavtav    Propwtr  mm 
GvowBd  for  GompeiiHUloB. 

S  102  (Iowa)  In  condemnation  proceedloss,  it 
is  proper  to  consider  the  effect  which  the  use 
oi  ue  land  taken  may  have  upon  the  entire 
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tract— Lewis  v.  Omaha  &  0.  B.  S.  Ry.  Co., 
138  N.  W.  1002. 

§  1 1 2  (Iowa)  A  corporation  organized  as  a 
"surburbiBD  railway  company"  to  operate  with- 
in  and  between  certain  dtiea  and  points,  with 
an  express  merratlon  of  a  tight  to  use  any 
power,  held  not  precluded  from  using  steam 
power,  BO  that  the  possibility  of  such  use  was 
a  proper  element  of  damages  in  coudemning  a 
right  of  way  through  farm  lands. — Lewis  v. 
Omaha  &  C.  B.  S.  By.  Co.,  138  N.  W.  1092. 

in.  PBO0£EDnrG8  to  take  pbop« 

EBTT  AND  A88ES8  GOM- 
PE1T8ATION. 

§243  (Mich.)  A  decision  that  a  street  rail- 
way has  no  authority,  under  Pablic  Acts  1905, 
No,  101,  to  condemn  land  for  an  overhead  em- 
bankment crossing  streets  and  highways  is  not 
res  adjudicata  in  a  subsequent  proceeding  by 
the  company  to  condemn  the  same  land  for  the 
same  purpose,  as  authorized  by  Public  Acts 
1005.  No.  133.— Detroit  United  By.  v.  Bamea 
Paper  Co.,  188  N.  W.  211. 

IT.  REMEDIES  OF  OWEEB8  OF 
FBOPEB.TT. 

S268  (NebJ  If,  after  the  purchase  of  land 
near  a  projected  line  of  street  ndlway  and 
boulevard,  the  location  of  the  improvement  is 
changed  and  a  part  of  the  purchaser's  land 
taken,  and  he  acquiesces  in  the  appropriatioD, 
he  cannot  regain  possession  in  ejectmeDt,  but 
may  recover  the  value  of  the  land  taken.— En- 
Bii;n  T.  Citizens'  Interurban  By.  Co..  138  N.  W. 
718. 

§  27 1  (Neb.)  In  an  action  by  the  owners  of 
riparian  lands  to  enjoin  the  use  of  a  water 
power  and  remove  the  dam,  the  court  should, 
if  an  injunction  is  refused,  allow  plaintiff  such 
damages  as  they  are  entitled  to. — liucas  v.  Ash- 
land Light,  Mill  &  Power  Co..  138  N.  W.  761. 

1 276  (Neb.)  Owners  of  riparian  lands  Injured 
by  flowage,  and  not  Inclnded  in  the  original  ad 
<luod  damnum  proceeding,  may  proceed  under 
NPctioQ  14  of  the  ad  quod  damnum  act  (Qen. 
St.  1873,  e.  44;  Comp.  3t  1911,  c,  57).  hut, 
after  the  dam  has  been  built  and  the  mill  in 
operation  for  many  years,  they  cannot  abate  the 
dam,  or  restrain  Its  use  tilt  their  damages  are 
adjusted. — Lucas  v.  Ashland  Light,  Mill  &  Pow- 
er Co.,  138  N.  W.  761. 

§  302  (Neb.)  In  an  action  by  the  owners  of 
riparian  land,  those  whose  lands  were  not  tn- 
r-luded  in  the  ad  quod  damnum  proceeding 
should  be  allowed  such  damages  as  are  caused 
by  the  dam,  and  those  whose  lands  were  includ- 
ed should  be  allowed  such  damages  as  were 
cansed  above  the  damage  allowed  in  the  original 
proceeding. — Lucas  v.  Ashland  Light,  Mill  & 
Power  Ca,  138  N.  W.  TBI. 

V.  TITLE  OB  BIGHTS  AGQ1TIBED. 

f  318  (Iowa)  A  notice  to  the  sheriff  to  call 
El  jury  in  condemnation  proceedings,  which  stat- 
ed that  the  right  of  way  was  desired  for  a 
"suburban  and  interurban"  line,  did  not  pre- 
vent the  operation  of  steam  propelled  cars  or 
trains  upon  the  right  of  way  without  a  new 
condemnation. — Lewis  v.  Omaha  &  C.  B.  S. 
By.  Co.,  138  N.  W.  1092. 

1 321  (Iowa)  Where  a  cori>oTation  organized 
ander  Code,  |  1607,  with  authority  to  operate 
ft  railway,  acquires  a  right  of  way  by  eminent 
jomain  under  Code,  §  19P5,  such  right  of  way 
is  perpetual  while  used  for  railroad  purposes. 
-Lewis  V.  Omaha  &  C.  B.  S.  By.  Co.,  lS8  N. 
W.  1092. 

f  323  (NeN)  When  the  rl|;ht  of  flowage  of 
private  lands  has  been  acquired  under  the  ad 
]Ood  damnum  act  for  a  public  purpose,  if  the 
use  is  changed  to  an  entirely  different  and  pri- 
rate  purpose,  it  will  amount  to  an  abandon- 
ment, but  a  change  to  another  public  use  will 


not— Lucas  t.  Ashland  Ulsbt,  Mill  C  Power 
Ca.  188  N.  W.  761. 

EMPLOYlS. 

See  Master  and  Servant. 

ENTRY. 

See  FubUc  Lands.  |  139. 

ENTRY,  WRIT  OF. 

See  Sjectment 

EQUITY. 

See  Account ;  Appeal  and  Error,  {  1009  ;  Can- 
cellation of  InBtruments:  Corporations,  |  009; 
CostB.  !  13;  courts,  S  183;  Covenants,  f  127 ; 
Creditors'  Suit;  Dismissal  and  Nonsuit; 
Drains,  S  57;  Eitoppel,  H  53-116;  Fraudu- 
lent Conveyances;  lojanction;  Interpleader; 
Judgment,  §  777;  Liens.  S  7;  Limitation  of 
Actions,  i  102;  MechanicB*  Liens.  8  245; 
Mortgages,  §S  491,  497,  561 ;  Municipal  Co^ 
porations,  i%  350,  846;  Partition;  Partner- 
ship.  1176;  Quieting  Title;  Ballroads,  |  64; 
Refonnation  of  Instruments;  Specific  Per- 
formance; Steam,  S  5;  Trial,  H  8.  11;  Trusts. 

I.  JUBISDKOTION.  PBINOIPXiES.  AMD 
MAXIMS. 

(A)  iratnre,  Oroanda.  Snbjects,  and  Bxt«t 

of  JBrladlotlon  in  General. 

8  39  (Iowa)  Equity,  having  obtained  jurisdic- 
tion, will  award  complete  relief,  though  in  do- 
ing so  it  is  necessary  to  pass  on  matters  or- 
dinarily cognizable  at  law.— Fisher  T.  Trum- 
bauer  &  Smith,  138  N.  W.  528. 

(B)  Remedy  nt  I^vr  and  Holtipllcltr  of 

8  46  (Mich.)  Where  offset  of  coats  in  two  ac- 
tions and  payment  of  the  balance  was  asked, 
and  an  offset  could  not  be  had,  decree  for  pay- 
ment of  the  costs  due  complainant  denied,  be- 
cause snch  decree  would  afford  no  more  ade> 
quote  remedy  for  their  collection  than  was  af- 
forded by  the  judgment  at  law  therefor.— Car- 
penter V.  Hood,  138  N.  W.  241. 

i  50  (Mich.)  If  attorneys,  under  an  agree- 
ment with  client,  became  liable  for  costs  accru- 
ing to  an  adverse  party,  such  party  had  a 
clear,  adequate,  legal  remedy  for  their  collec- 
tion under  ■  Comp.  Laws,  S  11,281,  and  hence 
equity  had  no  jurisdiction  of  a  suit  to  offset 
them  against  other  costs  accruing  In  favor  of 
such  client  or  her  attorneys.--CarpaiteT  t. 
Hood,  138  N.  W.  241. 

(C)  Prtnetplea  and  Maxima  of  B^altT-. 

1 63  (Wis.)  The  rule  that  decrees  In  equity 
are  enforced  only  in  personam  has  given  way 
to  the  paramount  rule  that  equity  may  in  all 
caseB  so  frame  its  decrees  as  to  make  them  ef- 
fective to  do  equity,  and  the  forms  of  equitable 
relief  are  as  various  as  the  transactions  regu- 
lated in  equity.- McMillan  v.  Bather  Asohalt 
Paving  Co.,  138  N.  W.  94. 

n.  ItACHES  AMD   8TAI<E  DEMAinDS. 

8  72  (WlB.)  A  right  may  be  lost  by  delay, 
without  any  element  of  actual  damage  to  him 
against  whom  it  existed. — Somers  t.  Germania 
Nat  Bank  of  Milwaukee,  138  N.  W.  713. 

6  87  (Mich.)  WIBile  courts  of  eqnlty  in  de- 
termining the  question  of  laches  in  a  suit  for 
specific  performance  generally  act  in  conform- 
ity with  the  statute  of  limitntlons,  they  are  not 
bound  to  do  so,  but  may  declare  laches  or  not 
on  the  expiration  of  a  period  of  time  either 
greater  or  less  than  that  fixed  by  the  statute  of 
llmltfltlons.- Rodgers  v.  Beckel,  188  N.  W.  202. 


na  eaass  in  X>ee.  Dig.  ft  An.  Dig.  Kay  No.  Series  *  Indsxsa  sss  sama  topic  sad  swsUon  (D  MUHBBR 

Digitized  by  Google 


Eqidty 


1S8  NORTHWESTERN  REPORTER 


1173 


XT.  PLEADinO. 
(B)  Demnrrert   Bzceptlon*.  and  Motions. 

§  228  (Micb.)  Under  Chancery  Bale  9,  a  de- 
murrer to  the  bill,  in  a  suit  against  a  husband 
and  wife  to  foreclose  a  mortgage  executed  by 
her  alone  to  secure  her  note,  interposed  by  the 
hiisbaud  and  giviog  aa  special  reasons  that 
the  action  is  triable  at  law  and  is  an  attempt 
to  deprive  him  of  constitutional  rights,  is  prop- 
erly oreTTQled.— People's  SaTinga  Bank  of  Sag- 
iaaw  T.  McKay,  sMN.  W.  1055. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTABLISHMENT. 

See  Highways,  H  2.  S3:  WUIs,  H  829-127. 

ESTATES. 

See  Courts,  i  26;  Descent  and  Distribution: 
Executors  and  Administrators;  Landlord  and 
Tenant,  |  70;  Tenancy  In  Common;  Wills. 

ESTOPPEL 

See  Abflndonment ;  Appeal  and  Error,  I  282: 
Bail,  §  17;  Contract-.  §  34;  Corporations,  | 
3S8;  Drains,  S  74;  Exchange  of  Property; 
Execution,  *  245;  Highways,  }  79;  Insui^ 
ance,  SI  373.  389;  Intoxicating  Liquors,  I 
37;  Judgment,  fig  6S2,  739;  Landlord  and 
Tenant,  §§  63,  C5:  Limitation  of  Actions,  I 
13;  Master  and  Servant.  |  262;  Muiiicipal 
Corporations,  SS  360,  488,  489;  Principal 
and  AgentjJ  25;  Principal  and  Sa«ty,  8  89; 
Towns,  I  29:  Vendor  and  Pnrcfaaaer,  I  244; 
Waters  and  Water  i;onr8es,  I  168. 

rC.  BT  DEED. 
(A)  Creation  and  Operatloa  fa  Oeneral. 

i  22  (Xeb.)  Where  a  grantee  la  named  by  his 
initials  only,  and  he  conveys  the  land  in  the 
name  by  which  he  holds  It  of  record,  he  is  es- 
topped, as  against  his  grantee,  to  allege  that 
it  IB  not  his  true  name.— Butler  v.  Farmland 
Mortgage  &  Debenture  Co.,  138  N.  W.  1129. 

(B)  Batnteii  and  RlsMa  Sabaeqaently  Ac- 
Qnlred. 

§35  (Iowa)  Where  a  father  conveyed  and 
devised  a  lot  to  his  daughter  the  title  not  to 
pass  until  his  death,  ana  she  previously  con- 
veyed the  lot  to  plaintiEF,  the  title,  passed  to 
plaintiff,  through  the  daughter,  on  the  father's 
death.— Stephens  t.  Boyd,  138  N.  W.  389. 

m.  EQtrrrABi.E  estoppel. 

(A)  Nature  aad  BaNeatlala  la  Geaeral. 

I  53  (Wis.)  There  cannot  i>e  a  waiver  without 
intent  to  waive,  based  on  knowledge  of  facta; 
bat  the  intent  and  knowledge  may  be  con- 
structive, aa  well  as  actual,  and  conclusive 
where  knowledge  does  or  ought  to  exist— Som- 
era  v.  Germania  Nat.  Bank  of  Milwaukee,  138 
N.  W.  713. 

{54  (S.D.)  Where  abutting  property  owners 
maintained  an  obstruction  in  a  street  for  more 
than  20  years,  and  it  appeared  from  their  muni- 
ments of  title  that  tney  could  determine  the 
limits  of  their  land,  the  failure  of  the  city  to 
object  to  that  occupancy  will  not  raise  an  es- 
toppel; the  defendants  having  notice  of  the  11- 
le^ity  of  iheir  occupancy  of  the  street,  and 
tluit  It  was  merely  permissive. — City  of  Dead- 
wood  T.  Hursh,  138  N.  W.  1122. 

1 54  (Wis.)  An  existing  right,  known,  or 
which  oui^t  to  be  known,  by  the  possessor, 
may  be  lost  by  waiver,  as  well  as  by  estoppel. 
— Somers  v.  Germania  Nat.  Bank  of  Mil- 
waukee, 138  N.  W.  713. 

There  cannot  be  a  waiver,  without  intent  to 
waive,  based  on  knowledge  of  facts;  but  the 
latent  and  knowledge  may  be  constructive,  aa 


well  as  actual,  and  conclusive  where  knovledse 
does  or  ought  to  exist. — Id. 

S  56  (Wis.)  A  change  of  position  by  one  rely- 
ing on  the  conduct  of  another,  so  that  a  rv- 
versai  of  such  conduct  would  work  prejudio.-, 
is  essential  to  estoppel  in  pais. — Somers  v. 
Germania  Nat  Bank  of  Milwaukee.  138  N.  W. 
713. 

(B)  Oronnds  of  Kn  top  pel. 

§  88  (Iowa)  PlaintifTs  admission  in  deroga- 
tion of  his  right  to  use  a  stairway  in  defenu- 
ant's  building  as  an  approach  to  plaintiff's 
building  held  not  to  estop  him  to  enforce  such 
easement,  where  defendant  did  not  act  on  such 
admission.— Stephens  v.  Boyd,  138  N.  W.  3Sj. 

§  93  (Neb.)  impropriators  of  water  rights  who, 
througli  a  period  of  four  years,  with  full  notice 
of  the  claims  of  another  appropriator,  permii- 
ted  the  latter  to  apend  nearly  f2,000.0OO  with- 
out notice  of  their  claima  to  a  prior  appropria- 
tion, are  estopped,  after  the  snbstantlal  com- 
pletion of  the  works  of  the  oilier  appropriator, 
to  maintain  an  action  to  restrain  the  diveivioa 
of  the  water.— Enterprise  Irr.  Dist  t.  Tri- 
State  Land  Co.,  138  N.  W.  171. 

(BS)  PteadlaiTt   Bvldeace,   Trial,   aati  Hv 

view. 

SI  15  (Iowa)  Notwithstanding  the  general 
e  that  an  estoppel  most  ordinarily  be  plead- 
ed, a  contract  by  estoppel  may  perhaps  be 
proved  under  a  general  allegation  that  the  con- 
tract was  executed. — Seevers  v.  Cleveland  Coal 
Co.,  138  N.  W.  703. 

!  1 16  (Wis.)  Where  one  wonid  be  expected  to 
make  a  claim,  if  it  existed,  and  Ita  cnfonsnoent 
would  create  a  claim  over  against  a  third  per- 
son, and  the  claimant  knows  or  has  reasonabtr 
ground  to  know  that  the  person  liable  has  act- 
ed incoDsistently  with  the  claim,  onreasonaMe 
delay  in  making  the  facts  known  to  the  lat- 
ter raises  a  rebuttable  presumption  of  preju- 
dice.— Somers  v.  Germania  Nat  Bank  of  Mil- 
waukee, 138  N.  W.  713. 

Where  one  would  naturally  be  expected  to 
make  a  claim,  if  it  existed,  and  delay  in  mak- 
ing the  facta  known  would  probably  work  to 
the  prejudice  of  the  person  liable,  and  the 
claimant  keeps  sUoit,  the  burden  is  on  him  to 
show  that  bis  conduct  was  not  prejudicial. 

EVIDENCE 

See  Abortion;  Adverse  Possesion,  {  57;  Affi- 
davits; Alteration  of  Instruments;  Appeal 
and  Error,  »  204,  216,  232,  668,  69U,  84^ 
873,  888,  901-939,  996,  997,  1001.  1002.  1003, 
1005,  1010.  1012,  1033,  1047, 1048, 1050,  la'^l. 
1053,  105iV-1058,  1066,  1094,  1097,  117S; 
Army  and  Navy ;  Assault  and  Battery,  f  S'J : 
Attachment:  Bail,  |  90 ;  Bankruptcy,  {  'Soli ; 
Banks  and  Banking:  Bills  and  Notes,  ff  'JO, 


Constitutional  Law.  it  74;  Contracts,  H  -N 


776^  782j  783.  824.  1036.  1130,  1144,  11^:. 
1156,  1160,  1170,  1172;  Damaeea,  «  110.  17:^ 
174,  216;  Death,  Sf  58,  68,  75,  103 ;  D-^ii- 
cation;  Deeds.  ^  70,  196,  203.  210.  lill; 
Depositions:  Discovery;  Divorce,  {§  130, 
Drains,  |  82;  Drunkards;  Easements,  f$  I'k 
86;  Ejectment,  {  95;  Electricity;  Embcx- 
zlement,  H  1^88,  44;  Estoppel,  H  UK,  llt>; 


Highways,  H  188,  2U ;  Homestead,  J  ISl: 
Homicide,  H  151-237;  Husband  and  Wif-.  I 
232;  Infants,  {  102;  Insurance,  H  64», 
668,  819;  Intoxicatine  Liquors,  H  236.  3»iv 
309;  Judgment.  SI  199,  721.  956;  Juaticw 
of  the  Peace,  U  86,  128;  Landlord  and  Tea- 
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ant.  I  2S1:  Libel  and  Slander,  M  107,  111  ; 
Licenses,  I  6;  Master  and  Servant,  HO, 
107,  265-280;  Mechanics'  Uens.  §  281:  Mort- 
gages, §S  3S,  186,  319,  561;  Municipal  Cor- 
porations, fif  395,  502,  706.  819,  821 ;  Negli- 
vcace,  H  125,  136:  New  Trial,  M  100-108, 
150;  Parent  and  Child;  Partnership,  fiS  53, 
217 ;  Principal  and  Agent,  81  21,  22,  121, 
322;  Principal  and  Surety,  I  162 ;  Railroads, 
88  282,  846,  348:  Rape,  «  48-52;  Release, 
»  67:  Replevin,  ^  71;^aleB,  »  52,  »65,  368; 
Seduction.  |§  40,  46:  Specific  rerformance,  H 
8.  119,  120.  121;  Stipulations.  |  14:  Street 
Rnilroada,  K  113,  114;  Taxation,  fS  ^85,  490. 
5521-'.:  Theaters  and  Shows,  |  6:  Trial.  S8 
237,  252,  254,  296,  412;  Trusts,  M4 ;  Ven- 
dor and  Purchaser,  81  44.  350;  Waters  and 
Water  Courses,  H  32.  158%;  Wm«.  H  B8, 
58,  329,  384,  427;  Witnenes;  Work  and 
Labor. 

Reception  of,  see  Criminal  Law,  H  662-687; 
Trial.  S$  4&-96. 

I.  nmiCIAL  NOTICE. 

f  5  (Wis.)  There  can  be  no  presumption.  In 
the  face  of  common  knowledge  on  the  subject, 
that  the  cost  would  be  great  or  the  time  nec- 
essaiT  fOr  installation  of  a  thermostat  he  so 
lonfc  as  to  materially  interfere  with  either  the 
comfort  or  the  health  of  the  occupants  of  the 
ptaintifTs  house.— Walbridse  t.  Berlin  Public 
Service  Co.,  188  N.  W.  44. 

1 23  (S.  D.)  The  mle  that  the  conrt  may  uke 
judicial  notice  of  variations  In  the  quantity  of 
land  under  the  system  of  government  surveys 
has  no  application  to  parties  to  a  private  con- 
1  ract  for  the  sale  of  lands.— Sndth  t.  Johnstm, 
188  N.  W.  18. 

|3t  (l^linn.)  The  Supreme  Court  will  take 
judicial  notice  of  the  contents  of  a  home  rule 
charter  of  a  cll7  within  the  state,  and  of 
amendments  regularly  adopted  thereto,  certi- 
fied and  deposited  as  required  by  law.— A.  A. 
White  Townsite  Co.  t.  City  of  Hoorhead,  138 
N.  W.  939. 

S47  (S.D.)  The  courts  will  take  Judicial  no- 
tice of  the  powers  in  regulating  interstate  com- 
merce given  to  the  Interstate  Commerce  Com- 
iniHsion,  but  will  not  take  judicial  notice  of  a 
definition  by  that  commission  of  the  term  "bag- 
iiage"  nor  tliat  it  liaa  prescribed  what  shall  be 
included  In  Oiat  term.— House  v.  Chicago  ft  N. 
W.  Ry.  Co.,  138  N.  W.  809. 

n.  PBEaotpnoirB. 

1 77  (Bflnn.)  On  an  issue  as  to  whether  the 
operatives  of  defendant's  train,  by  which  in- 
testate was  killed  at  a  crossing,  gave  statu* 
tory  signals,  the  jury  were  entitled  to  consider 
defendant's  failure  to  produce  the  fireman  as 
n  witness,  as  bearing  on  the  truth  of  the  en- 
»;ineer's  testimoiu  that  hegave  the  signals.— 
Tegela  t.  Great  Northern  Ry.  Co.,  138  N.  W. 
945. 

8  84  (Minn.)  The  execution  of  a  promissory 
note  gives  rise  to  a  rebuttable  presumption 
that  the  payee  was  not  indebted  to  the  maker. 
— Beneke  v.  Beneke's  Ketate,  138  N.  W.  680. 

IV.  BEI.EVA2rCY,MATEBIAZ.ITT,  AKD 
COMPETEirOT  TN  GENERAL. 

(A)  Fnots  In  Xmuc  ud  ReleTsut  to  I»nes. 

$113  (Iowa)  Before  actual  value  of  f umi' 
tnre  can  be  shown  in  an  action  to  recover  dam- 
iiKi's'for  the  alleged  wrongful  levy  thereon,  it 
must  appear  tliat  there  is  no  market  value. — 
Worrall  v.  Des  Moines  Retail  Grofiers'  Ass'n, 
i;i8  N.  W.  481. 

f  1 13  (Wis.)  Courts  have  adopted  as  the 
«quiva]eat  of  "market  value"  the  phrase  "what 
the  property  Is  worth  or  wtll  sell  for  as  be- 
tween one  wko  wants  to  purchase  and  one 


who  wants  to  sell."— Milwaukee  Trust  Co.  v. 
City  of  Milwaukee,  138  N.  W.  707. 

where  there  is  no  regular  market  for  a  com- 
modity, a  wide  range  of  investigation  is  per- 
mitted in  determining  its  market  value,  and  the 
rules  relatiufT  to  the  admission  of  evidence  are 
liberally  construed,  especially  where  the  dam- 
ages are  submitted  by  a  special  verdict  covering 
the  correct  measure  of  damages.— Id. 

(B)  Res  OeatSB. 

(121  (Iowa)  Declarations  of  the  deceased  as 
to  his  health,  made  before  and  after  he' joined 
defendant  association,  held  inadmissible  unless 
part  of  the  res  gflstie.~Vernon  v.  Iowa  State 
Traveling  Men's  Ass'n,  138  N.  W.  696. 

J 121  (Iowa)  In  a  suit  by  an  heir  to  set 
de  a  deed  of  his  ancestor  on  the  ground  of 
the  fraud  of  the  grantee,  the  declarations  of 
the  ancestor  at  the  time  and  immediately  be- 
fore the  execution  of  the  deed  are  admisdble. 
as  part  of  the  res  gestc— Onrtls  t.  Armagasti 
18firN.  W.  878. 

t  121  (N.D.)  In  action  aniinst  a  bank  based 
on  refusal  to  pay  plaintiff  proceeds  of  loan, 
a  memorandum  by  president  of  defendant  hank 
as  to  note  of  plaintiff  and  testimony  as  to  its 
contents  were  admisfiible  as  part  of  the  res 
gestre.— Goetz  v.  Merchants'  Bank  of  Rugby, 
138  N.  W.  10. 

f  127  (Iowa)  In  an  action  on  an  accident  in- 
surance policy  for  the  death  of  the  insured  from 
an  abrasion  alleged  to  have  l>een  received  while 
the  insured  was  taking  a  bath,  testimony  of  hla 
remark  as  to  the  roughness  of  the  attendant  and 
the  exhibition  of  the  abrasion  upon  his  return 
AeM  proi>eriy  admitted  aa  les  nst*.— Vernon  v. 
Iowa  State^rravellng  Men's  Ass'n,  138  N.  W. 
606. 

Declarations  of  the  insured  aa  to  present  pain 
in  bis  limb,  nuide  duriiu;  Us  illness  from  blood 
poisoning,  Md  admiaaitue  as  zes  gesta  to  indi- 
cate a  probable  cause  of  deatiL— Id. 

V.  BEWr  AHBSECONDABTEVIDEKCE. 

I  158  (Iowa)  Parol  testimony  is  InadmlssiUe 
to  show  matters  as  to  the  service  of  notice  by 

ftublicBtion  that  should  appear  of  record.— Han- 
on  V.  Brady,  138  N.  wT  558. 
3  184  (Iowa)  In  a  suit  to  foreclose  against 
grantees  of  the  mortgaged  premises,  who  had. 
respectively,  assnmed  the  same,  evidence  held 
to  show  defendant's  possession  of  a  deed,  so 
as  to  justify  the  admission  of  the  record.— 
Boiee  t.  CoSeen,  IBS  N.  W.  867. 

YI*  DEMONSTBATIVE  EVIDENGI!. 

I  191  (Iowa)  In  an  action  on  contract 
against  an  infant,  the  appearance  of  the  in- 
fant on  the  witness  stand  was  proper  for  con- 
sideration in  determining  whether  plaintiff  had 
good  reason  for  supposing  him  oi  age.— First 
Nat  Bank  v.  Casey,  138  N.  W.  897. 

Vn.  ADBnSSIOMS. 
(A)  Matvr^  Form,  and  laoldents  In  Om- 

8  219  (Mich.)  In  an  action  for  assault  and 
batteiT,  including  ravishment,  evidence  that 
defea^int  approached  a  person  and  asked  him 
if  he  would  go  on  defendant's  bond,  if  desired, 
held  admissible  to  indicateguilty  knowledge.— 
Totten  V.  Totten.  188  N.  W.  2B7. 

1 220  (Iowa)  That  letters  received  are  -not  an- 
swered is  not  evidence  of  acquiescence  in  the 
facts  stated. — Seevers  v.  Cleveland  Coal  Co.. 
138  N.  W.  793. 

T^nauHwered  letters  from  plaintiff  to  defend- 
ant  written  many  months  after  plaintiff  had 
quit  defendant's  employment,  which  mere^  nar- 
rated past  transactions,  were  not  admissible  in 
an  action  for  salary,  etc — Id. 


i^or  cases  tn  Dec  Dig.  ft  Am.  Dtg.  Key  No.  Series  *  Indexes  see  same  topic  and  MCtlon  ^  K^HBBH 

Digitized  by  Google 


BvUwM 


US  MOBTHWBSTBRN  BEPOBTBR 


1174 


(■}  Br  Putlu  w  OthsM  ImteMaM  >■ 
Breat.  i 

1222  (Iowa)  DeclaratioiiB  against  interest  or 
admisaions  of  the  advene  par^  are  always  ad- 
missible against  him.— Seevert  t.  Qerelaiid  Goal 
Co.,  188  N.  W.  798. 


(B)  Proof  and  BMeet. 

{263  (Iowa)  Wfaere  dedarationa  against  in- 
terest or  admissioDS  are  made  by  the  adverse 

J>art7,  all  of  the  correspondence  on  the  subject 
B  admissible  In  evidence. — Saevers  t.  Olevelond 
Coal  Go.,  188  N.  W.  798. 

Tm.  DECULBATIOirS. 

(A)  HatorCf  Fora*  aad  laeldsnts  Im  0«b- 
eral. 

1 27 1  (Iowa)  As  a  rale,  aeU-serviDg  declara- 
tions are  not  admissible.— Seevera  v.  Gleveland 
Coal  Co.,  138  N.  W.  793. 

A  lelter  written  by  a  party  is  not  admissible 
(or  bimseU,  except  aa  a  notice  or  a  demand. 
-—Id. 

Letters  written  by  plaintiff,  a  broker,  to  de- 
fendant after  a  sale,  which  were  seif-Krving, 
were  not  admissible.— Id. 

Z.  DOGUlIElfTABT  ETXDEirOE. 
(C)  Private  Wrltlnva  and  Pvblleatloa*. 

{3S9  (N.D.)  Photographic  exhibits  may  be 

received  in  evidence  when  properly  verified, 
and  when  conditions  were  the  same  when  they 
were  made  as  when  an  accident  occurred. — 
Sherlock  v.  Minneapolis,  St  P.  &  8.  S.  M.  Ry. 
Co..  138  N.  W.  fl^ 

Photographs  taken  in  June  of  the  scene  of  a 
railway  accident  on  December  14th  preceding 
were  admissible,  where  the  conditions  were  the 
same,  except  as  to  snow  and  the  removal  of 
a  building  on  the  side  of  the  highway,  not  af- 
fecting the  isauea  of  the  case.— Id. 

XI.  PAROI.   OR  EXT&IITSIC  EVI- 
DENCE AFFEOTIK6  WRITINOa 

(A)  Contradletlnst  Varylac  or  Addlas  to 
Terms  of  Writtea  Xastrameat. 

1 387  (Iowa)  The  record  of  tbe  council  of  a 
city  that  a  resolution  for  a  street  improve- 
ment was  adopted  on  tbe  council's  own  motion 
may  not  be  impeached  by  a  parol  showing  of 
a  custom  of  tile  coqndl  Indicating  the  con- 
trary.—Bailey  T.  City  of  Des  Moines,  188  N. 
W.  853. 

(408  (Iowa)  A  county  treasurer's  receipt  of 
the  payment  of  taxes  is  a  mere  receipt  and  ca- 
pable of  explanation  tv  paxoL — Barthell  v.  Hex^ 
manson.  138  N.  W.  1108. 

I  427  (N.D.)  Testimony  by  a  mortgagee  of  a 
crop  that  be  told  the  assignee  of  the  mortgage 
tliat  It  was  subject  to  a  rental  contract  between 
the  mortgagor  and  mortgagee  relative  to  a  lien 
on  the  crops  for  advancements  did  not  vary  the 
terms  of  the  written  contract— Ueald  T.  Strong, 
138  N.  W.  1U4. 

(B)  luTalldatlav  Writtaa  laatrameHt. 

§437  (Wis.)  Parol  evidence  is  competent  to 
show  that  a  writine  prima  facie  valid  is  a 
mere  cover  for  au  illegal  transaction. — Manu- 
facturers' &  Merchants'  Inspection  Bureau  v. 
Everwear  Hosiery  Co.,  138  N.  W.  624. 

(O)  Separate  or  Sobaeqaent  Oral  Ajrrce- 
meat. 

1 441  (Wis.)  Parol  evidence  of  a  verbal  ar- 
rangement held  inadmissible  to  vary  or  alter 
the  terms  of  a  written  agreement  purporting  to 
confirm  such  verbal  arrangement.— Manufactur- 
ers' &  Merchants'  Inspection  Bureau  v.  Ever- 
wear Hosiery  Co..  138  N.  W.  624. 

1442  (Minn.)  A  written  executory  order  for 
the  shipment  of  goods  held  not  on  Its  face  a 
complete  expresHion  of  the  contract  between 
the  parties,  aoch  as  to  exclude  evidence  ot  a 


contemporaneous  parol  warranty  of  the  goods.— 
McLoone  v.  Brusch.  138  N.  W.  35. 

f442  (Neb.)  Wbien  a  written  order  for  ad- 
vertising shows  on  Its  face  that  it  does  not  con- 
tain the  entire  contract,  oral  warranties  by  tb-; 
agent  and  the  use  of  a  sample  in  procuring  the 
order  may  be  shown  by  iwroL— National  En- 

§ raving  Go.  v.  Qneen  GityXAondrj,  138  N.  W. 
IS. 

{444  (Iowa)  Parol  evidence  was  admissible 
to  show  that  a  contract,  signed  by  defendant 
alone,  was  not  to  be  binding  untu  signed  by 
his  wife,  or  until  defendant  was  satisfied  with 
an  uusecnred  note.— Healy  T.  Hohn,  138  N.  W. 
551. 

1444  (Neb.)  In  an  action  between  tlie  orig- 
inal parties,  it  may  be  shown  by  parol  that  a 
note  was  delivered  on  condition  that  it  should 
be  payable  only  on  a  certain  event — Muaser  r. 
MuBser,  138  N.  W.  599. 

(D)  CoBstractloB  or  AppUeatloa  of  Laa- 
vaasre  of  Writtoa  Xastmmeat. 

S  450  (S.D.)  Parol  evidence  held  admissible  to 

show  the  intent  of  the  parties  in  the  use  of  tbe 
ambiguous  phrase  "accepted  mortgage"  in  a  sale 
contract— Smith  v.  Johnson,  138  N.  W.  18. 

1 452  (WiaJ  Parol  evidence  of  the  facte  and 
drcnmstances  snrronnding  the  cxeeaticnk  ot  a 
written  instrument  admissible  to  explain  a 
latent  ambiguity  held  not  objectionable. — Ham- 
mond V.  Capitol  City  Mut  Fire  Ins.  Co.,  13-S 
N.  W.  92. 

§  459  (Iowa)  In  action  on  contract  between 
lecturer  and  lyceum  bureau,  a  letter  which  ac- 
companied tbe  contract  when  forwarded  to  the 
lecturer  for  his  signature  held  admissible  to 
show  the  meaning  of  tbe  expressions,  "guar- 
anteed number  of  nights,"  snd  "seUibjg  In  s 
circuit  aa  a  regular  number,"  need  in  tfiie  con- 
tract.—Boyl  y.  Midland  Lyceum  Bureau,  138  X. 
W.  384. 

^  456  (Mjch.)  In  an  action  against  a  strei't 
railway  company  for  damage  from  a  collintm 
between  a  steam  road  roller  and  a  car.  testi- 
mony of  defendant's  superintendent  that  a  cer- 
tain curve  was  not  a  curve  within  the  meaning 
of  a  rule  of  defendant  requiring  cars  to  enter 
curves  slowly  held  admissible.— Good  Bonds 
Const.  Co.  T.  Port  Huron,  St.  C.  &  M.  C.  Hj. 
Co.,  338  N.  W.  320. 

S  460  (Minn.)  Evidence  of  the  subseqaent  act« 
of  parties  to  deeds  giving  a  highway  as  a  bound- 
ary held  not  admissible  on  tbe  ground  that  the 
deeds  were  ambiguous.— Pratt  v.  Quirk,  138  N- 
W.  38. 

1 460  (Wis.)  In  an  action  on  a  policy  issued 
to  the  members  of  a  firm  engaged  in  a  hotel 
and  saloon  bosiness,  parol  evidence  heU  ad- 
missible to  show  an  agreement  that  the  policy 
should  cover  individu^  as  well  as  partneiship 
property.— Hammond  t.  Capitol  City  Muu  Fire 
Ins.  Co.,  188  N.  W.  92. 

Xn.  OFDflON  EVIDEHOB. 

(A)  Ooaelaslona  and  Opialoaa  o(  TTItaa— 
es  1b  Geaeral. 

1 47 1  (Iowa)  A  nonexpert  witness  who  assist- 
ed in  pulling  an  automobile  off  a  horse  could 
testify  that  the  machine  was  in  gear  and  that 
the  brakes  were  not  set— Scott  t.  O'Leuy,  13S 

N.  W.  512. 

A  nonexpert  witness  could  testify  as  to  plain- 
titTs  bodil}[  appearance  and  condition  after  leav. 
ing  a  hospital,  where  he  described  nothing  more 
than  what  be  saw.— Id. 

Testimony  regarding  boggy  and  antom«Ule 
tracks  near  the  scene  of  a  ctdllsioii.  was  not  a 
conclusion. — Id. 

Testimony  by  &  mother  that  she  had  permitted 
her  minor  son  to  work  for  himself,  collect  his 
own  wages,  and  accumulate  property  in  his  own 
right  hew  not  objectitHnbte  as  a  condndon. 
—Id. 

1471  (Mich.)  A  qaestlon  asked  pUfatiff  in 
an  action  for  libel  as  to  whether  defendants 
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published  retraction  was  not  full  and  complete 
held  objectionable  aa  calling  tor  a  conclnaion.— 
-Oripman  t.  Kitchel,  13S  N.  W.  1041. 

{471  (Wis.)  ▲  qnestion  asked  a  witness  as 
-to  wtiat  was  the  practice  among  "reasonably 
-careful"  sawmill  men  as  to  the  znarding  of 
-shafts  and  pnlleys  was  properly  exclnded  as  in- 
Tolving  the  witness'  conclusion  as  to  who  were 
^'xeasonably  canfiil"  mill  men.— Qraves  t.  BU> 
Ijake  Lnmber  Co.«  138  N.  W.  8& 

8471  (Wie.)  In  an  action  by  a  real  estate 
broker,  certain  evidence  of  a  proposed  parchaser 
that  he  could  and  would  have  vaii  cash  is  not 
incompetent  a*  a  conduslMk— Aheaxn  t.  Boni- 
sesser,  138  N.  W.  607. 

{474  (Wis.)  Witness  held  quaUfied  to  testify 
AS  to  whether  a  belt  in  a  box  factory  could  be, 

?roperly  guarded. — Krawiecki  v.  Kieckhefer  Box 
lo.,  138  N.  W.  710. 

I  478  (Iowa)  A  nonexpert  may  give  his  opin- 
ion, on  the  facts  testified  to  by  him,  that  testa- 
tors mind  was  unsound,  if  such  facts  justify  an 
inference  of  unsouodness.— In  re  Law's  Estate, 
138  N.  W.  531. 

{478  (Minn.)  A  witness,  who  has  had  bnsi* 
ness  transactions  with  a  person,  may,  after 
having  detailed  tbem,  properly  give  an  opinion 
concerning  the  person's  mental  state.— McEI- 
ene7  v.  Donovan,  188  N.  W.  306. 

(B)  Siib|e«tB  •!  Bxpept  Testlmonx* 

{513  (Iowa)  In  an  action  for  injuries  to  a 
servant  while  operating  a  car  puUer  drum,  evi- 
dence of  witnesses  familiar  with  the  operation 
of  a  car  puller,  that  if  the  clutch  had  been 
placed  on  the  opposite  side  it  would  have  been 
more  safe,  keld  admissible.— Spencer  t.  Updike 
Grain  Co..  138  N.  W.  820. 

(O)  Competeney  of  Elxperts. 

g  546  (Minn.)  The  opinion  of  an  expert  as  to 
the  valae  of  a  partly  frozen  carload  of  potatoes 
was  properly  admitted  in  evidence,  within  the 
discretion  oi  the  trial  court. — Kmerson  v.  Clii- 
cago,  B.  &  Q.  R.  Co.,  138  N.  W.  1026. 

(D)  Bxamlnatlon  of  Bxp«rts. 

{ 553  (Iowa)  A  question  to  experts  as  to 
soundness  of  mind  of  testator,  hypothesizing 
facts  which  contestants'  testimoiqr  tends  to 
show  is  proper.— In  re  Law's  Estate.  138  N.  W. 

531. 

9  558  (Wis.)  An  expert  who  has  given  his 
opinion  as  to  the  cause  of  a  boiler  explosion,  and 
his  reasons  in  sopport  thereof,  may  be  subjected 
to  a  fairly  exhaustive  examination  in  test  of  hia 
qaalifications  and  competency.— Brey  v.  For- 
reatal,  138  N.  W.  645. 

Defendant's  cross-examination  as  to  the 
fcnowledee  and  qualification  of  an  expert,  after 
Us  opinion  that  a  boiler  explosion  resulted  from 
a  canse  not  alleged  in  the  complaint,  held  not  to 
waive  objection  to  such  opinion,  or  to  open  the 
door  to  redirect  examination  thereon.— Id. 

(P)  BII«ot  of  Opinion  nrldenoe. 

{  571  (Wis.)  Expert  testimony  as  to  the  cause 
and  extent  of  personal  injuries  is  not  absolute- 
ly binding  on  the  court— Depow  t.  Chicago  & 
N.  W.  By.  Co.,  138  N.  W.  42. 

XIV.  WEIGHT  Am)  SUFFIdENGT. 

{60t  (Iowa)  Evidence  in  partition  that  land 
conUgnouB  to  that  in  qnestion  subseqnently  sold 
at  a  pri<M  higher  than  the  land  in  question  was 
apprused  at  did  not  conclusively  show  that  such 
aj^iMl  was  too  low.— Bice  t.  Bice,  138  N.  W. 

EXAMINATION. 

»ee  Jnry,  (  97 ;  Witnesses,  {(  236^87. 

Of  expert  witnesses, .  see  Evidence,  {{  S53,  SOS^ 


EXCEPTIONS. 


See  Appeal  and  Error.  {{  261,  263,  GOl;  Orlny 
inalXaw,  {  106&;  Stipulations,  { 


281,  282. 


14;  Trial, 


EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  {{  547,  634 

I.  HATUBE,  rOBM.  AMP  COlTTBirrB 

{  16  (Mich.)  A  proposed  case,  consisting  of 
the  entire  stenographer's  minutes,  without  ef- 
fort to  reduce  the  testimony  to  narrative  form, 
held  In  violation  of  chancery  rule  37  (124  N.  W. 
v),  and  properir  disallowed.— Sonthwlck  t.  Hos- 
mer,  138  N.  W.  1052. 

EXCESSIVE  DAMAGES. 

See  Damages,  ({  130.  132. 

EXCHANGE  OF  PROPERTY. 

See  Appeal  and  Error,  |  1050;  Brokers,  {  105; 
Election  of  Remedies;  Fraud,  Ifi  22,  41,  46, 
52,  58;  Frauds.  Statute  of,  flHO. 

{  4  (Iowa)  A  contract  for  ^change  of  a  stock 
of  goods  for  a  farm  containing  200  acres  at  f60 
per  acre,  or  $12,000,  showed  that  the  farm  was 

exchanged  at  an  estimated  value  per  acre,  and 
not  for  a  gross  sum,  though  defendants  aftei^ 
wards  agreed  to  take  $250  less ;  hence  plaintiff 
could  recover  damages  for  a  material  deficiency 
in  quantity.— Fisher  t.  Trumbauer  &  Smith, 
138  Jj.  W.  528. 

{  8  (Iowa)  A  party  to  a  contract  who  based 
his  refusal  to  perform  on  the  groOnd  that  he 
had  never  made  a  contract,  and  that  all  he  knew 
about  the  land  involved  was  what  the  adverse 
party  had  told  him,  was  not  estopped  from 
pleading  false  representations  as  a  ground  for 
rescission.— Weseman  v.  Graham,  138  N.  W. 
478. 

§  8  (Iowa)  On  a  contract  to  exchange  a  farm 
of  "200  acres  more  or  less  according  to  govern- 
ment sarveys,"  a  discrepancy  of  8.58  acres, 
while  not  a  compliance,  was  remediable  by  al- 
lowance of  damages.— Flafaer  t.  Trumbaner  ft 
Smith,  138  N.  W.  B28. 

Where  Che  value  of  land  stated  in  a  contract 
for  the  exchange  of  property  was  fixed  for  trad- 
ing purposes  only,  plaintiff  was  entitied  to  re- 
cover only  a  quantum  meruit  for  a  shortage  in 
acreage. — Id. 

EXECUTION. 

See  Bankruptcy 151;  Creditors'  Suit,  |  16: 
Judgment,  §  8^;  Justices  of  the  Peace,  { 
128;  Limitatim  of  Action^  {  13;  Partner- 
ship, i  220. 

V.  STAT.  QUASHnrG,  VACATING.  AHB 
RELIEF  AOAIirST  EXECUTION. 

{  172  (Neb.)  One  not  a  party  to  the  proceed- 
ings in  which  judgment  was  entered  may  en- 
join the  levy  of  an  execution  on  his  propert,T 
to  collect  such  judgment.— Tiemey  v.  Evans, 
138  N,  W.  140. 

VH.  SALE. 

(A)  Unnner,  Condnot,  VnlldItT-,  uA  Oon- 
flrmlnv  or  Vaoatlnv. 

{  245  (Iowa)  The  former  owner  of  land,  sold 
under  execution,  by  merely  attempting  a  re- 
demption, not  shown  to  prejudice  the  execution 
creditor  and  the  purchaser  is  not  estopped  to 
maintain  a  suit  to  set  aside  the  salc-^anion 
V.  Brady,  138  N.  W.  55& 

<0>  Rcdemptlom. 

}  293  (Wis.)  Where  a  purchaser  at  an  execu- 
tion sale  Boi^ht  to  defeat  the  right  to  redeem 
on  the  ground  that  the  person  seeking  to  re- 
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deem  was  not  the  oTpner.  but  had  previously 
conveyed  tbe  preiniftea  to  defraud  his  creditors, 
but  there  was  no  proof  that  the  deed  was  de- 
livered, the  purchaser  did  not  establish  facts 
fihuwing  a  want  of  right  to  redeem.— Falbe  t. 
Caves.  138  N.  W.  87. 

Under  St.  18»8,  {  3007,  giving  to  judgment 
and  mortgage  creditors  the  right  to  redeem  from 
execution  sale  within  a  specified  time,  the  right 
to  redeem  is  not  limited  to  judgment  and  mort- 
gage creditoiB  at  the  time  of  sale,  but  extends 
to  judgment  and  mortgage  creditors  tiecoming 
ttuch  after  the  sale,  but  within  the  time  with- 
in which  to  redeem. — Id. 

§300  (Wis.)  A  purchaser  at  an  execution  sale 
who  denies  the  right  of  another  to  redeem  on 
the  ground  that  the  time  for  redemption  has 
expired  thereby  waives  any  irregularity  in  the 
papers  showing  the  right  to  redeem. — ^Falbe  v. 
Caves.  138  N.  W.  87, 

St  1898,  8  3015.  snbd.  4,  providing  that  with- 
in three  days  after  making  redemption  the  cred- 
itor shall  file  sncfa  evidences  of  bis  right  In  the 
office  Of  tbe  register  of  deeds,  is  for  the  protec- 
tion of  third  penont  who  may  desire  to  acquire 
title  and  to  secure  an  interest  in  the  premiaes 
sold,  and  one  making  a  valid  redemption  ia 
not  defeated  by  bis  failnre  to  comply  with  the 
statute. — Id. 

IX.  PATMENT.  SATISFACTION,  AMD 
DI8CHAROE. 

f349  (Mich.)  Execution  held  not  to  be  en- 
joined and  judgment  set  off  against  one  in  fa- 
vor of  the  execution  debtor  in  another  action 
under  Comp.  Laws,  |  10,348,  where  tbe  parties 
to  tbe  two  actions  were  not  the  same. — Car- 
penter T.  Hood,  138  N.  W.  241. 

Xn.  WRONOFUI.  EXECUTION. 

S472  (Iowa)  Id  an  action  for  wrongful  levy 
on  exempt  furniture,  where  there  was  evidence 
that  there  was  a  regular  and  well-established 
maiket  for  secondhand  furniture  and  a  well- 
established  market  price  at  that  place,  the  prop- 
er measure  of  plaintifTs  damages  was  the  sec- 
ondhand retail  value  of  the  property  taken.-^ 
Worrall  v.  Des  Moines  Retail  Grocers'  Asa'n, 
138  N.  W.  481. 

EXECUTIVE  POWER. 

flee  Constitutional  Law,  |  80. 

EXECUTOR  OE  SON  TORT. 

See  Executors  and  Administrators,  SS  539,  540. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Municipal  Cor- 
porations, H  488.  489 ;  Trusts;  Wills. 

XV.  OOIXEOTION  AND  MANAGEMENT 
or  ESTATE. 
(A)  IB  GeBeiml. 

1  85  (Wis.)  Under  St.  1888,  f  4031,  as  amend- 
ed by  Laws  1907,  c.  593,  giving  any  person  ag- 
grieved by  an  order  of  tbe  county  court  tbe 
right  of  appeal,  an  order  directing  one  to  ap- 
pear and  submit  to  an  examination  touching 
any  property  in  his  possession  belonging  to  an 
inmate,  made  pursuant  to  a  statute  providing 
that,  if  any  person  shall  neglect  to  obey  the 
process,  he  shall  be  attached  and  committed  to 

Srison,  is  appcAlable.— In  re  Doe'a  Estate,  13S 
r.  W.  97. 

V.  AIXOWANCE8  TO  SUUVIVING 
WIFE,  KmSBAND,  OK 
OBIIiDKEN. 

I  177  (Mion.)  Under  Rev.  Laws  1905,  i  3653, 
tbe  allowance  to  a  widow  of  the  personal  wear- 
ing apparel  and  certain  household  goods  from 
her  husband's  estate  is  confined  to  the  articles 
specified,— In  re  Strombcrg's  Estate,  138  H.  W. 
428. 


I  181  (Minn.)  Tbe  widow  of  a  nonresident  de- 
cedent is  entitled  to  the  statutory  allowance  out 
of  iier  husband's  property  in  ttUa  state,  when? 
he  left  no  other  pronerty^In  re  Stromberg's 
Estate,  188  N.  W.  428/ 

VI.  AIXOWANOE  AND  PATMEMT  OF 
CXtAIMS. 
(A)  LlBbllltlea  of  Batate. 

{221  (Iowa)  Evidence  in  action  for  nervlcee 
rendered  to  defendant's  testator  held  to  suf- 
ficiently show  an  express  agreement  to  com- 
pensate  plaintiff  therefor.— In  re  Oldfield's  Es- 
tate. 138  K.  W.  846. 

Tbe  fact  that  one  le  found  doing  service  for 
another  is  prima  fade  evidence  of  «n  employ- 
ment.— Id. 

$22)  (Mich.)  In  proceedings  by  a  child  to 
establish  a  claim  against  the  estate  of  his  de- 
ceased father,  notes  executed  by  the  father  for 
services  and  delivered  to  a  third  person  keU 
admissible  to  show  what  the  father  ccoundered 
the  services  worth.- Abel  v.  Koosenraad,  138 
N.  W.  325. 

Admission  of  a  note,  executed  by  tbe  father 
for  services  and  delivered  to  a  uiird  person, 
in  support  of  the  child's  claim,  was  not  ob- 
jectionable on  the  theory  that  tiie  notn  was 
void  as  a  gift  for  want  of  delivery. — Id. 

Where  the  court  permittel  counsel  to  show 
any  statementa  made  by  the  child  at  other 
times,  the  exclusion  of  prior  claims,  not  veri- 
fied, and  not  presented  to  or  filed  with  the  com- 
missioners, was  not  erroneous. — Id. 

S221  (Minn.)  Evidence  held  to  suitaln  find- 
ings that  services  rendered  by  deceden^a  wm 
were  rendered  while  decedent  was  living  with 
him  as  a  member  of  the  family,  and  that  her 
estate  was  not  liable.— Beneke  t.  BenAe'a  Es- 
tate, 138  M.  W.  (580. 


(B)  PTMntBtloa  «■<  AltowuM. 

1228  (Iowa)  Claimant  held  entitled  to  refile 
items  withdrawn  from  a  claim  seasonably  filed 
witfain  five  months  after  final  dispositioit  of  ft 
■nit  for  specific  performance  invoivuB  the  aune 
matter  while  tbe  estate  remained  unsettled. — 
Black  T.  Miller,  138  N.  W.  535. 

(C)  DlspateA  CImlu. 

1256  (Mich.)  Where,  in  proceedian  to  ee- 
tabHsh  ft  claim  against  a  decedent's  estate, 
claimant  appealed  from  a  judgment  allowing 
his  claims  in  part,  bnt  tbe  estate  did  not  ap- 
peal from  tbe  allowance,  and  it  was  not  claim- 
ed that  one  of  the  claims  allowed  was  unjust, 
the  court  properly  allowed  such  claim  to  stand 
as  a  part  of  the  verdict  and  Judgment  in  the 
case.— Abel  t.  Boosenrai^  138  N.  W.  A2S. 

Vm.  KA£E8  AND  CONVETANCE8  VM- 
DER  OBOEB  OF  OOUBT. 
(O)  Sale. 

i  388  (Iowa)  A  purchaser  at  an  executor's 
or  administrator's  sale  to  pay  debta  Is  not  a 
purchaser  in  good  faith,  but  takes  only  tbe 
title  held  bv  the  deceased. — Stephens  v.  Boyd, 
138  N.  W.  389. 

Xnr.  EXECUTORS  DE  SON  TOBT. 

S  539  (Neb.)  A  coroner  selling  personal  prop* 
erty  of  a  decedent  to  pay  funeral  expenses,  at 
the  request  of  relatives,  is  at  most  an  executor 
de  son  tort;  and,  unce  the  administrator 
would  be  bound  to  pay  tbe  funeral  expenses,  he 
cannot  complain  because  the  coroner  paid  them. 
— Lenderink  v.  Sawyer,  188  N.  W.  744. 

1 540  (Xeb.)  Where  a  coroner,  .at  ^  reqiiest 
of  a  decedent's  nephew  and  acm,  sold  the  dece- 
dent's personal  property  to  pay  funeral  ex- 
penses, he  is  entitled  to  set  off  tbe  money  paid 
for  the  funeral  expenses  against  the  claim  of 
the  decedent's  administrator  for  the  nine  of 
the  property.— I«nderink  T.  Sawyer,  138  H  W. 
74^ 
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EXEMPTIONS. 

See  Fraadulent  Oovnymta,  |  62 ;  Homestemd. 

EXPERIMENTS. 

Sfie  Oriminal  Law,  |  388;  Trial,  {  27. 

EXPERT  TESTIMONY. 

.See  Oriminal  law,  |  486;  Bridenee,  H  471- 

671. 

EXPLOSIVES. 

See  Appeal  and  Brror,  f  1050;  Baixlarr,  I  2: 
GoDstitatioiiaJ  Law,  I  260 ;  CrimtDal  Law,  | 
1218;  Qaa  ;  Statotes,  B§  US.  169. 

S  7  (Minn.)  A  complaint  alleging  that  de- 
fendant left  nnguarded  carbide  on  nis  premises 
near  a  pubUe  street,  knowing  that  children  pick- 
ed np  the  carbide  poured  water  upon  it,  and  ex- 
ploded the  same,  and  that  plaintifCs  son,  five 
^rears  old,  poured  water  on  some  of  the  carbide, 
and  in  attempting  to  light  the  gas  an  explosion 
followed,  ininrinflr  bim,  states  a  cause  of  ac- 
tion.—Jnnttl  T.  OUTer  Iron  Mining  Co.,  138  N. 
W.  673. 

{8  (Minn.)  In  an  action  for  injury  caused 
\)y  explosive  fnse  caps  kept  by  defendant  city, 
c>Tldence  to  sustain  a  finding  that  the 

defendant  was  negligent  in  storing  the  caps  in 
tiie  toolhonse  without  sufficient  precantions  to 
prevent  children  from  entering  and  taking  them. 
— Vlils  T.  City  of  Cioquet,  138  N.  W.  33. 

In  an  action  for  injuries  caused  by  explo- 
sive fuse  caps,  evidence  held  to  present  a  ques- 
tion for  the  inry  whetlier  the  daendant's  negli- 
eence  was  .the  proxlniate  caose  of  the  injury. 

EXPRESS  COMPANIES. 

See  Cerrien^  f  215. 


See  Broken, 


FACTORS. 
FEES. 


See  Appeal  and  Brror,  $  964 ;  Commerce ;  Vl- 
Torce,  I  197. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  SS  174-198,  294. 

FENCES. 

See  Adverse  PosBessitm,  |  8;  Highways,  ||  79. 
169;  Railroads,  SS  446,  447. 

FERRETS. 

See  Taxation,  1  662%. 

FIDUCIARY  REUTIONS. 

See  Contracts,  i  99. 

FILING. 

See  Appeal  and  Error,  J  64S;  Bail,  S  17;  Cor- 


istratOTS,  i  228: 
New  Trial,  |  140. 


FINDINGS. 

S«e  Appeal  and  Error,  S8  996,  1001,  1008-1012, 
10eE^  1094:  Contracts.  8  864;  Diaina,  %  82; 
Trial  IS  3^8-404. 

FINES. 

Bee  Limitation  of  Actions,  }  4.  • 


FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Damages,  8$  112,  174.  217;  Municipal  Cor- 
pora tioos,  I  ^0. 

FLIGHT. 

See  Criminal  Law.  {{  861,  782,  1172. 

FLOODS. 

See  Waters  and  Water  Courses,  8  ITL 

FLOWAGE. 

See  Waten  and  Water  Conrsesi  H  171,  172. 
176. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Appeal  and  Error,  |  98;  Injonction.  |  26: 
Justices  of  the  Peace,  |  36;  Landlord  and 
Tenant,  f  291. 

FORjECLOSURE. 

See  Mortgages.  8|  491-661 ;  Taxation,  81  042. 

64a 

FOREIGN  CORPORATIONS. 

See  Corporations,  H  636-668. 

FORFEITURES. 

See  Insurance,  IS  766,  766 :  Intoxicating  lAq- 
nors.  S  260;  Vendor  and  Pnrdiastf,  i|  18, 
101. 

FORMER  JEOPARDY. 

See  Oriminal  T^w,  81 162-200. 

FORMS  OF  ACTION. 

See  Ejectment. 

FRANCHISES. 

See  Street  Railroads,  8  2. 

FRAUD. 

See  Appeal  and  Error,  fi  781;  Bankruptcy,  I 
mi :  Bills  and  Notes,  I  497 ;  Cancellation  of 
iQRtruments;  Compromise  and  Settlement,  8 
IS;  Contracts,  S  99;  Corporations,  |  106; 
Deeds,  §§  70,  196,  211;  Election  of  Remedies; 
Kvidence,  8  121 ;  Exchange  of  Property ; 
Frauds,  Statute  of;  Fraudulent  CMive^ances; 
Infants,  8  66:  Insurance,  8  373;  Mallcioos 
Prosecution,  i  26;  Pleading,  |  236;  Rail- 
roads, 8  04;  Reformation  of  Instruments,  | 
20;  Release,  i;  17,  24 ;  Sales.  8  892;  Spedflc 
Performance,  S  41 ;  Trial,  |  361. 

I.  DECEPTION  ooNSTTTurnro 

FBAITD,  AND  I.IABILITT 
THEREFOR. 

8  6  (Iowa)  Fraud  of  the  plaintiff  In  connec- 
tion mth  the  matter  sued  on  cannot  l>e  implied 
from  the  mere  fact  that  he  sued  for  more  than 
was  found  due.— Maine  v.  Constantine,  138  N. 
W.  702. 

86  (Iowa)  "Constructive  fraud"  is  the  fraud 
which  the  law  infers  from  the  relationship  of 
the  parties  or  the  circumstances  surrounding 
them.— Cnrtia  v.  Armagast,  138  N.  W.  873. 

120  (Wis.)  Fraudulent  representations  con- 
stituting a  material  inducement  to  a  contract 
are  actionable,  although  they  did  not  consti- 
tute the  Hole  inducement,  and  although  the 
transaction  would  have  taken  place  it  tbey 
had  not  been  made.— Darlington  v.  J.  L.  Gates 
Land  Ca,  138  N.  W.  72. 
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{22  (Wis.)  Where  defendant  misrepreeent- 
ed  the  amount  of  the  special  tax  liens  against 
his  property  in  order  to  facilitate  an  exchange 
with  plaintiff,  plaintiff  was  entitled  to  rely  on 
the  representation,  and  was  not  bound  to  ex- 
amine the  records  to  ascertain  the  fact^Wo- 
teshck  T.  Neumann.  138  N.  W.  1000. 

EL  Aonoim. 

<B)  Parties  and  PlMtAlBC 

141  {Mich.)  A  declaration  clearly  averring 
that  defendant  made  certain  false  and  fraudu- 
lent representations,  that  they  were  believed 
and  relied  on  by  plaiutiS,  and  that  as  a  result 
defendant  wrongfnlly  and  fraudulently  received 
a  certain  sum  of  money,  the  proper^  of  plain- 
tiff, is  sufficient.— Blanksma  v.  King,  138  N.  W. 

fi4l  (Hinn.)  Complaint  construed,  and  held  to 
state  a  cause  of  ac^n  for  damages  from  alleg- 
ed fraudulent  acts  of  defendant  m  procuring  a 
loan  from  plaintiff  to  an  insolvent  borrower 
for  defendant's  purposes.— Merchants'  A  Miners' 
State  Bank  of  Hibbing  v.  Cbisbolm.  188  N.  W. 
682. 

{41  (Neb.)  A.  petition  held  not  to  entitle  the 
purchasers  of  personalty  to  recover  from  the 
vendors  for  fraudulent  representations. — 8her^ 
rill  T.  Coad,  138  N.  W,  667. 

{41  (Wis.)  A  complaint  for  fraud,  chai^ug 
that  defendant  knowingly  misrepresented  that 
the  special  taxes  on  ois  land  exchanged  to 
plaintiff  were  only  S200,  when.  In  fact,  they 
were  $458.83,  and  that  plaintiff  relied  there- 
on to  his  damage  in  making  the  exchange,  held 
sufficient—Woteshek  v.  Neumann,  138  N.  W. 
1000. 

{46  (Minn.)  An  allegation  in  the  complaint 
that  plaintiff  relied  upon  and  was  induced  by 
the  representations  to  enter  into  the  contract  is 
equivalent  to  an  allegation  that  plaintiff  believ- 
Dd  the  representadonB  to  be  true,  if  such  on 
ftllpgrvtlon  be  necessary  .—Jones  t.  MagooiL  138 
N.  W.  686. 

(O  Bvldenee. 

{52  (Wis.)  In  an  action  for  fraud  arising 
out  of  an  exchange  of  property,  evidence  of  the 
relative  value  of  the  two  properties  Aeld  admis- 
sible as  bearing  on  the  probability  of  the  trade 
having  been  made  as  claimed  by  defendant — 
Woteshek  v.  Neumann,  133  N.  W.  1000. 

{ 58  (Iowa)  In  making  a  sale  of  land  to 
plaintiff  under  false  repreaentationa  that  It 
contained  335  acres,  evidence  held  to  show  that 
defendant  and  his  agent  were  guilty  of  action- 
able fraud.— Day  v.  Merrick,  188  N.  W.  400. 

1 58  (Minn.)  In  an  action  for  fraud  in  an  au- 
tomobile exchange,  evidence  held  to  support  a 
verdict  for  jriaintifL— Jones  v.  Macooii,  iSS  N. 
W.  686. 

{58  (Minn.)  In  an  action  for  false  represen- 
tations by  defendant  regarding  the  condition, 
soil,  and  previoua  crop  of  a  farm  traded  to 
plainti^  evidence  hM  to  auataln  ft  verdict  for 
^ntlff. — Sohmciwer  t.  Albinaon,  138  N.  W. 

{ 58  (Wis.)  In  an  action  for  fraud,  a  ver- 
dict for  plaintiff  based  on  conflicting  testimony 
HwJd  not  objectionable,  as  not  based  on  clear 
and  aatisfacton  testimony.— Woteshek  t.  Neu- 
mann, 138  N.  W.  1000. 

(D)  Damacea. 

{59  (Mich.)  An  instruction  on  the  measure 
of  damages,  in  an  action  for  damages  caused 
by  fraud  in  Inducing  plaintiff  to  purchase  right 
to  sell  patented  srncles,  held  correct— Snyder 
V.  Markham,  138  N.  W.  234. 

{ 59  (Xeb.)  The  measure  of  damages  for 
fraudulent  representations  by  a  vendor  of  per^ 
sonal^  is  the  difference  between  its  actual  value 
and  what  would  have  been  its  value  bad  it  been 
as  represented.— Shenill  t.  Goad,  188  N.  W. 
567. 


(ES)  Trial,  Jadcneat,  anC  Ravlew. 

{ 65  (Minn.)  An  instruction  that  representa- 
tions to  ttie  wife  of  plaintiff  would  be  the  same 
aa  if  made  to  plaintiff,  if  plaintiff  was  a  man 
that  was  governed  by  his  wife's  directions,  as 
the  defendant  knew  or  believed,  fceld  warranted 
by  the  evidence.— Scbmeiaser  t.  Albinson,  138 
N.  W.  77B. 

FRAUDS.  STATUTE  OF. 

V.  AGREEHElfTS  NOT  TO  BE  PEB- 
FOBBCED  WITHIN  ONE  TEAJEt. 

{  44  (Minn.)  The  doctrine  of  de  minimis  can- 
not be  Invoked  to  avoid  the  operation  of  the 
statute  of  frauds  upon  a  contract  wbitdi  hj  its 
terms  is  not  to  be  pertMmed  witliin  one  Tear. 
— O'DonneU  v.  Daily  News  Co.  of  Mlnneapi^ 
138  N.  W.  677. 

{  53  <Minn.)  A  ootttract  for  servtcea,  which 
showa  that  It  Is  not  to  be  performed  wl^a 
one  year,  Is  within  the  statnte  of  frauds;  but 
a  contract  for  one  year's  services,  commencing 
on  the  date  of  the  contract  is  not  within  the 
statute.— O'DonneU  v.  Daily  News  Co.  of  Uin- 
neapoUs,  138  N.  W.  677, 

A  contract  for  a  year's  employment,  in  which 
it  was  agreed  the  employ^  should  commence 
work  one  week  after  its  date,  ahowed  by  its 
terms  that  the  commencement  of  pexfonuanoe 
was  to  begin  in  the  future,  bringinc  It  within 
the  statute  of  frauds.— Id. 

The  date  of  the  contract  will  not  be  presumed 
to  be  the  date  for  the  commencement  of  per- 
formance, where  It  affirmatively  appears  from 
the  contract  that  a  snbsequeat  date  is  ecMi^em- 
plated.— Id. 

▼I.  BEAI.  PBOPEBTY  ANP  EgTATEl 
AND  INTBBBSTa  THEBEIN. 

i56  (Wis.)  An  oral  contract  by  plaintiff  to 
relinquish  his  homestead  entry  so  that  de- 
fendant's son  could  apply  to  enter  the  land  as 
a  homestead  was  not  void  under  the  statute  of 
frauds  (St  1898,  {  2304),  relatinf  to  contracts 
for  sale  of  land  or  interest  in  land. — Dohr  t. 
Wolfgang,  138  N.  W.  75. 

{  68  (Neb.)  A  settlement  between  partners  or 
between  a  partner  and  the  representatives  of  a 
deceased  partner  maHng  diviu<m  of  partnership 
real  estate  Is  not  within  Cmnp.  St  1911.  c  3:2, 
S  3,  and  may  he  onl  if  upon  snfiident  cooslder- 
ation.— Majors  T.  Majors,  188  N.  W.  674. 

VTU.  BEQIIIBITIHI  AND  WFBTICIBBCT 
OF  WBITINO. 

{  106  (Wdi.)  Option  held  not  Indefinite  as 
to  whether  it  was  an  option  to  purchase  or  to 
lease,  and  hence  not  to  be  insufficient  under 
the  statute  of  frauds  on  that  groimd. — ^Hilberg 
V.  Greer,  IBS  N.  W.  201. 

{  tlO  (Mich.)  A  description  of  real  property 
in  a  written  agreement  for  its  sale  as  "Build- 
ing and  lot  known  as  No.  20  S.  St  Pontiac. 
Mich.,"  is  sufficient  under  the  statnte  of  tranda 
-HUberg  v.  Oreer,  138  N.  W.  201. 

{113  (Mich.)  An  option  to  purchase  real 
property:  "Purchase  price  to  tte  Five  thonsand 
five  hundred  dollars.  Int  6%  eaay  terms" — u 
insnfficient  under  the  statute  of  frauds  for  In- 
definitenesa  as  to  the  terms  and  time  of  pay- 
ment—EOlberg  T.  Greer,  188  N.  W.  201. 

{118  (Minn.)  A  telegraphic  offer  of  employ- 
ment and  letter  explanatoir  thereof,  not  con- 
taining all  the  terms  of  the  contrsict,  and  a 
telegraphic  acceptance,  are  not  sufficient  writ- 
ings to  satisfy  the  statute  of  frauds^— CDonnell 
V.  Dally  News  Co.  of  Minneapolis,  138  N.  W. 
677. 

IZ.  OPBBATION  AND  ETFBOT  OF 
STATUTE. 

{  129  (Iowa)  The  satisfaction  and  rdcsse  of 
a  pre-existing  debt  ia  a  sufficient  consideratioB 
for  a  conveyance,  and  amounts  to  sDch  paj- 
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i  130  (Ifich.)  In  aitnmpBlt  for  the  value  of 
an  engine  which  plaintiff  deliTered  to  defend- 
ant in  exchange  of  real  estate,  based  on  the 
failare  of  defendant  to  convey  the  real  estate, 
'evidence  of  the  oral  contract  for  the  convey- 
ance of  the  real  estate  was  admiasible^Bowen 
T.  Chandler,  188  N.  W.  247. 

{  139  (Minn.)  Where  a  mortgagor  executed  a 
'  note  to  the  mortgagee  under  a  parol  agreement 
i  that  aa  a  consideration  thereof  he  should  be  re- 
lieved from  personal  liability  for  the  mortgage 
ilebt,  the  agreement  was  a  fully  execoted  con- 
tract, and  was  not  within  the  statute  of  frauds. 
—First  Nat  Bank  v.  Oallagber,  138  M.  W. 
681. 

X.  PLEASING,  EVIDEITCE,  TBZAX^ 
AND  REVIEW. 

S  158  (Minn.)  Where  the  date  for  the  com- 
mencement of  the  performance  of  a  contract 
is  shown  by  the  same  evidence  which  Aows  the 
contract,  such  date  muat  be  deemed  to  appear 
from  the  term*  of  the  contract.— O'Donnell  v. 
Daily  News  Go.  of  Hinneapolia,  138  N.  W. 
677. 

FRAUDULENT  CONVEYANCES. 

See  Execution,  |  208;  Tdal,  i  88S. 

I.  TBAHgTBBa  AHP  TRAHUOTXONS 

<C)  property  anil  Rlrkta  Traaaferrcd. 

1 52  (Neb.)  Where  the  consideration  for  a 
contract  of  husband  and  wife  to  support  his 
father  was  a  conveyance  of  the  father's  home- 
stead, on  which  the  father  retained  a  lien  to  se- 
cure performance,  bis  interest  will  not  be  sub- 
jected to  a  Jadgment  on  a  debt  incurred  after 
the  transfer. — Valparaiso  State  Bank  v. 
Schwartx,  138  N.  W.  757. 

If  a  husband  and  vritc.  own  two  town  lots  as 
tenants  in  cranmon  and  reside  on  one  of  them, 
which  Is  of  the  full  value  of  the  homestead  ex- 
emption, the  husband's  interest  in  the  other  lot 
iB  not  exempt,  and  a  transfer  to  his  wife  with- 
out consideration  is  fraudulent.— Id. 

(K)  CosBlAeratlOB. 

i  99  (Iowa)  Where  the  consideration  paid  for 
an  insolvent's  property  was  Inadequate,  such 
fact  is  a  badge  of  fraud,  and,  thoagn  not  suffi- 
cient to  set  aside  die  transaction,  the  convey- 
ance will  be  regarded  as  fraudulent  to  the  ex- 
tent of  the  difFerence.— Flood  v.  Itollmeier,  138 
N.  W,  1102. 

(H>  Prefcpcnecs  to  Creditors. 

I  11 5  (Iowa)  An  insolvent  debtor  may  dispose 
of  hia  property  in  good  faith  for  the  payment 
of  (me  ot  his  creditors,  tiiough  others  may  there- 
by  be  defeated  in  the  enforcement  of  their 
claims.— Flood  v.  Bollmeier,  133  N.  W.  1102. 

(J)  Kaowledve  a»d  latent  of  Oraatee. 

I  IS8  (Iowa)  Where  a  garnishee  purchased 
certain  real  property  from  an  insolvent  for  a 

grossly  inadequate  consideration,  he  was  there- 
by charged  with  constructive  notice  of  the  in- 
solvent's fraudulent  Intent  to  defraud  his  credi- 
ton.— Flood  V.  Bollmeier,  138  N.  W.  1102. 

XI.  BIGHTS    AND    X.IABILXTXE8  OF 
PARTIES  AND  PUBCHASERS. 
(A.)  Ovivlnat  ParUes. 

f  182  (Neb.)  One  obtaining  possession  of  mer- 
chandise by  a  pnrcfiaKe  in  bulk,  in  violation  of 
Comp.  St  1911,  c.  32.  H  31.  32,  Is  a  trustee 
for  the  benefit  of  creditors  of  his  vendor,  and 
liable  as  carniBhee.— Appel  Mercantile  Co.  v. 
Barker,  13S  X.  W.  1133. 


<0}  B-ndeoee. 

I  27 1  (Iowa)  Where  property  of  an  inaolvefit 
has  been  conveyed  for  an  madeqaate  considera- 
tion, the  burden  of  repelling  uie  resumption 
of  fraud  Is  on  the  grantee.— llood  v.  Bollmeier, 
138  N.  W.  1102. 

S295  (Neb.)  Evidence  heid  to  susUin  a  de- 
cree upholding  a  conveyance  from  a  husband 
to  bis  wife,  which  was  aaaailed  a«  fraudulent 
in  a  creditor'a  bill.— Parsons  v.  Gathera,  138 
N.  W.  747. 

FUNERAL  EXPENSES. 

See  Elxecutois  and  Admlnistraton,  U  530,  640. 

GAME. 

16  (S.D.)  Under  Sess.  Laws  1909,  c.  240, 
relating  to  the  compensation  of  county  game 
wardens,  it  was  not  intended  that  the  county 
commissioners  should  not  have  power  to  re- 
ject a  voucher  for  any  month  exceeding  the 
amount  fixed  by  statute,  or  to  reject  or  cor- 
rect any  item  where,  to  Uielr  knowledge,  the 
service  nad  not  been  rendered  or  the  expense 
incurred,— Jenkins  v.  Hallstrom,  188  N.  W.  12. 

The  word  ''compensatioD,"  as  used  in 
Sess.  Laws  1908,  c  240,  providing  that  county 
game  wardens  shall  receive  sncn  oompensa- 
BoQ  as  the  state  game  warden  shall  determine 
not  to  exceed  $50  per  month,  includes  pay 
for  expenses  incurred  as  well  as  for  services 
rendered,  and  such  compensation  cannot  in  any 
one  month  exceed  $50.— Id. 

GARNISHMENT. 

See  Fraudulent  Oonveyances,  |  182. 

11.  PERSONS  AJtD  PROPERTY  SUB- 
JECT TO  OARNISHBCENT. 

§42  (Minn.)  Where,  under  a  policy  against 
loss  from  operation  of  an  antomobile,  an  ac- 
tion is  brought  by  a  person  injured  against  the 
assured,  and  the  insurer  takes  sole  charge  of 
the  defense,  a  judgment  against  the  assured 
becomes  a  liability'  owing  oncondltlonaUy,  which 
the  plaintiff  may  reach  by  garnishment.— Pat- 
terson V.  Adan,  188  N.  W.  ZBl. 

1 46  (Minn.)  Where  a  defendant  had  drawn 
his  pay  in  advance  from  a  garnishee  city  before 
the  garnishee  summons  was  served,  the  gar- 
nishee was  entitled  to  discliarge,  though  the 
city  had  no  right  to  pay  before  the  end  of  the 
month,  nor  the  defendant  to  receive  It;— Mcdln 
V.  Stuart,  138  N.  W.  281. 

GAS. 

1 20  (Minn.)  In  an  action  for  Injuries  from  a 
gas  explosion  in  plaintiff's  cellar,  evidence  Aeld 
to  present  a  question  of  fact  whether  the  gas 
had  escaped  from  a  leak  in  the  pipe  supplying  a 
street  1^^— Brantman  v.  City  of  Canby,  138 

GATES. 

See  Gonatltnticnial  Law,  f  241. 

GIFTS. 

See  (Tharities;  Executors  and  Administrators,  { 
221. 

I.  INTER  VIVOS. 

i  16  (Minn.)  Where  vendors  agreed  to  con- 
vey land  in  consideration  of  an  annual  pay- 
ment for  their  support  and  the  payment  of 
$5,000  to  their  legal  heirs  at  the  death  of  the 
survivor  of  the  vendors,  and  gave  vendees  the 
right  at  any  time  to  par  the  vendors  $5,000 
and  obtain  a  deed,  there  was  no  executed  gift 
to  the  heirs  of  the  vendors.— Kanne  v.  Kanne, 
138  N.  W.  25. 
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GOOD  FAITH. 

See  Cbn^iomise  and  8ettlem«it,  {  6;  Vendor 
«nd  Porcbaser,  H  223-244. 

GRAND  JURY. 

See  iDdictmeDt  and  Infonoation;  Witnenea,  | 
208. 

GROSS  INDECENCY. 

See  GHmlual  Law,  H  364.  86& 

GUARANTY. 

See  Inaorance,  H  514.  622. 

GUARDIAN  AND  WARD. 

See  Drunkards:  Infants,  S  115:  Insane  Per- 
sona, iS  36.  37;  Juiy,  t  19;  Venue. 

GUARDS. 

See  Ifaater  and  Semnt,  1  217. 

HABEAS  CORPUS. 

X.  NATUBE  AMB  OBOITlfDS  OF 
KEMBDT. 

!  30  (Uinn.)  Wbere  a  court  baa  Jurisdiction 
of  the  person  and  the  subject-matter,  an^  judg- 
ment, DoweTer  erroneous,  wiU  be  sustained  as 
airainst  an  attack  on  habeas  corpuB,~State  t. 
Wolfer.  138  N.  W.  315. 

Under  Rev.  Laws  1905,  8  5454,  authorizing 
the  court  to  sentence  to  the  reformatory  any 
person,  leas  than  16  and  not  more  than  30 
yean  of  age,  who  has  been  eonrkted  of  crime 
pi^ahable  bj  impriaonment  In  the  state's  pris- 
on, that  a  conviction  and  sentence  to  the  re- 
formatory failed  to  state  the  age  of  defend- 
ant does  not  render  It  subject  to  attack  on  ha- 
beas corpus.— -Id. 

H.  JURISDICTION,  PROCEEDINGS, 

AND  XELIEF. 

f  113  (MinnO  As  an  appeal  in  habeas  cor- 
pus is,  under  Bar.  Laws  1005,  1  4602,  required 
to  be  brought  In  the  Supreme  Court  as  u  the 
writ  had  issued  out  of  anch  court,  errors  at 
the  trial  will  not  be  considered.— Statt  r.  Wolf- 
er, 138  N.  W.  316. 

HABITUAL  CRIMINALS. 

See  Criminal  Law,  |  1206. 

HARMLESS  ERROR. 

See  Appeal  and  Error.  U  1031-1073;  Criminal 
Law,  ii  U60-1172;  Homicide.  |  340. 

HEALTH. 

See  Bridenoa,  |  121;  Inanrance,  |  873. 

HEARING. 

See  ConatiCational  Law,  }  290. 

HEIRS. 

See  Descent  and  DistrttntlM. 

HIGHWAYS. 

See  Adverse  Possession,  f  8;  Appeal  and  Er- 
ror, f  1066;  Assault  and  Battery.  {  38; 
Boundariea;  Oriminal  Law,  {  1169;  Indica- 
tion; Ejectment,  I  96;  Estoppel,  |  64 ;  Ball* 
roods,  if  446,  447. 

I.  E8XABIJSHMERT,  AI.TERATXOH* 

AKD  DISOONTIHirANCB. 

(A)  EatftbUahment  br  Preaerlptloa*  User, 
or  BeeoKBitloa. 

1 2  (Minn.)  Lawa  1880.  c.  152.  is  not  retro- 
active, and  a  liighway  eatablisbed  by  user  be- 


fore its  enactment  Is  limited  to  tbe  cbararttr 
and  extent  of  the  user.— State  t.  Hager,  138 

N.  W.  935. 

(B)  BatablUliment    by    Statate    or  Btata- 
tory    Proece  dinar*. 

f  53  (Minn.)  Tbe  description  of  a  pnblic 
highway  in  a  petition  and  final  order  in  pro- 
ceedings to  lay  out  and  establish  the  same  AeU 
so  indefinite  and  uncertain  as  to  render  the 
^o^ed^g  a  anility.— State  t.  Hager,  13S 

(C)  AltevKtlon,  VacKtlon,  mr  AbMi4i«» 
ueiit. 

1 79  (Iowa)  The  erection  of  fences  and 
gates  across  a  highway  held  not  to  conatitote 
an  abandonment  of  the  highway  or  create  aa 
estoppel  against  the  public  to  claim  it  as  a 
highway.— Ford  v.  DoolitUe,  138  N.  W.  397, 

T.  REQtriATION  AND  USE  FOB 
TRAVZX. 

(A)  Obstraatlon«  and  BneroaebHeBt*. 

i  155  (Iowa)  The  road  supervisor  of  a  tom- 
sbip  may  sue  to  remove  an  obstruction  from 
a  highway,  and  the  question  of  the  right  of  the 
township  trustees  to  maintain  tbe  action  with 
him  is  immaterial.— Ford  t.  Doollttle,  138  N. 
W.  3»7. 

S  159  (Iowa)  Where  a  defendant  in  a  suit 
to  remove  a  fence  from  a  highway  had  asaisted 
in  erecting  it  and  asserted  that  it  would  be  re- 
placed on  its  removal,  he  was  properly  enjoin- 
ed  from  interfning  with  the  highway  in  a  anit 
for  the  removal  of  the  obstruction.— Ford  v. 
DooUtUe,  138  N.  W.  397. 

<B)  Vae  of  HlffbTvar  and  Law  af  th« 
Road, 

8  172  (Iowa)  Tbe  driver  of  an  automobile  on 
a  country  road  is  bound  to  know  that  peo^e  axe 
likely  to  be  traveling  on  it  at  alt  tlmea. — Scott 
V.  O'Leary,  138  N.  W.  512. 

i  184  (Iowa)  An  instruction  that  one  "oper- 
ating an  automobile  at  an  average  speed  of  more 
than  20  miles  per  hour  Is  prima  facie  guilty  of 
negligence,"  following  the  wording  of  Code 
Supp.  1007,  I  1571b.  was  not  error,  altbonsh 
the  language  is  obscure.— Scott  T.  (yueary,  138 
N.  W.  612. 

t  186  (Neb.)  An  information  charging  that  de- 
fendant permitted  his  infant  aon  under  16  years 
of  age  to  operate  bis  automobile  on  a  bigfaway. 
and  to  drive  past  a  team  without  giving  any 
signals,  and  to  drive  his  automobile  past  the 
tetim  at  a  rapid  speed,  will  not  sustain  a  con- 
viction, where  the  evidence  showed  that  defend- 
ant himself  had  control  of  the  aatomobile. — Cor- 
yell T.  State,  188  N.  W,  672. 

(O)  lalwiea  fvoaa  Defeota  ov  Obotractloaa. 

I  lei  (Neb.)  The  road  law  of  tbe  state  doea 

not  require  a  county  or  municipality  to  guar- 
antee the  safety  of  its  highwa^,  bat  ft  must 
keep  them  in  a  reasonablv  safe  condition  for 
public  traveL— Beebe  v.  Scotta  BloS  County, 
138  N.  W.  78T. 

I  192  (Neb.)  For  a  county  to  allow  an  opt^ 
ditch  nearly  a  mile  in  length,  from  6  to  8  feet 
wide,  and  wlCb  a  deptb  of  from  26  to  S4  in^fti. 
to  remain  fbr  nearly  four  jrears  in  tbe  center 
of  the  pablle  road  may  render  It  liable  for  an 
injury  caused  thereby.— Beebe  t.  Scotta  Blnff 
County,  138  N.  W.  737. 

Where  injuries  result  to  a  traveler  on  a  high- 
way, caused  by  a  ditch  from  6  to  8  feet  wide 
running  through  the  center  ot  such  highway 
and  the  combined  effect  of  the  county's  neclect 
and  sudden  fright  of  an  ordinarily  gentle  urm 
team,  the  county  is  liable.— Id, 

§211  (Minn.)  In  an  action  for  lolnriM  by 
plaintiff  being  thrown  from  a  traction  eogine 
operated  on  a  highway,  which  came  in  contact 
with  defendaafa  low  wire^  evidence  AsU  to 
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from  a  threshing  engine  by  the  breaking  of  a 
low  telephone  wire,  with  which  the  stack  of  bia 
ennne  had  collided  while  traveling  a  highway, 
and  he  did  not  know  that  the  stack  was  against 
the  wire  whui  he  went  forward,  he  was  not 
negligmt  aa  a  matter  of  law.— Stnbr  t.  Wright 
€ount7  Telephone  Co.,  IBS  N.  W.  698. 

HOMESTEAD. 

See  Contracts,  |  54;  Frauds.  Statute  of.  I  56; 
Fraudulent  ConTeyancea,  {  ISZ ;  Public  Lands. 
i  139;   Specific  Performance,  |  14;  Wills, 

I  58. 

I.  NATURE.  AOQUiaiTION.  AND 
EXTENT. 

<A)  Hatw«,  Creation,  an*  Dnvatim  at 
Batate  or  Rlvht  la  Ooneral. 

I I  (Neb.)  The  term  "homestead,"  aa  used  in 
the  statute,  means  the  bouae  and  land  where  the 
family  dwella.— Meianer  t.  HiU,  138  N.  W.  583. 

"Homestead"  ia  defined  aa  the  land  and  build- 
ings occupied  by  the  owner  as  a  hiune  for  him- 
self and  family,  and  protected  by  Uiw  from  bis 
creditors.— Id. 

S  13  (Neb.)  The  homestead  may  be  taken  In 
proper^  of  either  the  husband  or  wife,  and  if 
the&  home  ia  owned  by  them  as  tenants  in 
common,  and  ia  of  the  value  of  the  homestead 
exemption,  neither  can  claim  other  real  estate 
exempt — Valparaiso  State  Bank  T.  Schwartz, 
138  N.  W.  767. 

(O)  Acvnlaltlon  and  Batabllahmeat. 

I  33  (Iowa)  Mere  sleeping  in  a  roofless  house 
held  not  alone  sufficient  occupancy  of  the  prem- 
ises to  constitute  a  homestead,  though  the 
house  was  subsequently  completed  and  occu- 
pied.—Gaston  T.  Horn,  188  N.  W.  025. 

(U)  Propertr  Coaatltatlnv  Hoaiestoad. 

§66  (Neb.)  The  homestead  is  snbject  to  exe- 
cution sale  on  judgments  against  the  holder  of 
the  title  if  its  value  exceeda  f2,000.— Meisner 
V.  Hill,  138  N.  W.  583. 

1 70  (Neb.)  Two  adjoining  SO^re  tracts, 
owned,  respectively,  by  husband  and  wife,  each 
partly  under  cultivation,  operated  and  rented 
aa  a  whole,  constitute  the  family  homestead; 
no  rights  of  creditors  being  involved. — Whitford 
V.  Kinsel,  138  N.  W.  597. 

§  74  (Neb.)  A  wife  is  not,  by  virtue  of  the 
marriage  relation  alone,  entitled  to  recover  rents 
and  profits  of  a  portion  of  the  family  homestead 
owned  by  the  hnsband,  either  before  or  after  an 
attempted  conveyance  by  him. — Whitford  t. 
Kinzel,  138  N.  W.  597. 

m.  BIGHTS  OF  8UBTIVINO  HUS- 
BAND, WIFE,  OHILDBEN, 
OB  HEIBS. 

{  141  (Xeb.)  If  the  legal  title  to  the  home- 
stead is  in  the  husband  and  there  are  no  claims 
of  creditors,  on  his  death  the  homestead  vests 
in  the  widow  for  life,  and,  in  the  absence  of  a 
will,  his  heirs  take  the  homestead  subject  to 
the  widow's  life  estate.— Meisner  v.  Hill,  138 
N.  W.  683. 

IV.  ABANDONMENT.  WAIVEB.  OR 
FOBFEITUBE. 

S  161  (Neb.)  One  whose  mental  faculties  are  so 
impaired  that  she  cannot  form  a  clear  intention 
to  abandon  ber  homestead  will  not  be  held  to 
have  done  so  merely  because  she  departed  there- 
from and  remained  away  a  short  time  till  placed 
in  an  insane  asylum, — Whitford  v.  Elnzel,  138 
N.  W.  6»7. 

S  181  (Neb.)  All  presumptioQs  are  in  favor  of 
the  preservation  of  the  homestead,  and  the  bnr- 


abandonment  of  a  homestead.— Id. 

HOMICIDE. 

See  Criminal  law.  Si  485,  866. 

Vn.  EVIDENCE. 

(A)  Freanmptlona  and  Bardea  of  Proof. 

S  I5i  (Minn.)  In  cases  of  homicide,  no  bur- 
den rests  on  defendant  to  prove  his  act  was 
justifiable,  because  in  self-defense;  but  the 
jury,  to  convict,  must  be  satisfied  beyond  rea- 
sonable doubt  that  the  act  was  not  Justifiable. 
—State  T.  McOrath,  188  N.  W.  3ia 

(B)  AamlaalblUtr  In  General, 

I  171  (S.D.)  Where  accused  and  prosecutor 
bad  a  difficulty,  and  accused  pulled  a  revolver 
and  struck  prosecutor,  who  ran  into  a  store 
and  closed  the  door,  and  who  later  opened  the 
door  part  way,  whereupon  accused  shot  at  him, 
testimony  of  the  proprietor  of  the  store  as  to 
whether  prosecutor  could  bare  gone  out  a 
back  door  was  properly  excluded.— State  t. 
Shephard,  188  N.  W.  294. 

(■)  Welvlit  and  SafllaieneT. 

I  237  (Neb.)  Evidence  held  aufilclent  to  show 
that  accused,  convicted  of  murder,  waa  not  in- 
sane at  the  time  of  the  killing.— Prince  v.  State, 
138  N.  W.  726. 

X  APPEAI.  AND  ERROR. 

I  340  (Iowa)  An  instruction  held  not  errone- 
ous, because  it  authorised  a  conviction  if  ac- 
cused merely  stood  by  without  taking  any  part, 
while  his  codefendant  klUed  deceased,  where 
accused  admitted  that  he  was  the  one  who 
struck  deceased.- State  t.  Touog,  188  N.  W. 
871. 

XI.  SENTENOE  AND  PUNIBHBtSNT. 

8i354  (Iowa)  A  sentence  of  imprisonment  on 
conviction  of  murder  in  the  second  degree  re- 
tluced  to  15  years.— State  v.  Baker,  138  N.  W. 
841. 

HOSTILE  POSSESSION. 

See  Adreme  Possession,  |  68. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE. 

See  Bills  and  Notes,  S  94;  Contracts,  |  186: 
Creditors'  Suit,  |  8 ;  Criminal  Law,  8  338 : 
Deeds,  f  211;  Deacent  and  Distribution; 
Divorce;  Equity,  1  228;  Executors  and  Ad- 
ministrators, SI  177, 181 :  Fraud,  {  65;  Fraud- 
ulent Conveyances,  S§  52,  295 ;  Homestead. 
S|  13,  70,  74,  141;  Principal  and  Agent,  S 
121;  Specific  Performance,  K  59,  121:  Ven- 
dor and  Purchaser,  |  223;  Wills,  ||  5^  614, 
802 ;  Witnesses,  §$  52,  146,  192. 

I.  MUTUAI.  &IOKTS.  DUTIES,  AND 
IJABII.ITIES. 

I  19  (N.D.)  Const,  S  213,  providing  that  a 
wife's  separate  property  shall  not  be  liable  to 
the  debts  of  the  husband,  does  not  render 
Laws  1907,  c.  136,  providing  that  a  husband 
and  wife  shall  be  jointly  and  severally  liable 
tor  debts  for  household  supplies,  etc,  uncon- 
stitutionaL— Banner  Mercantile  Co.  t.  Hen- 
dricks, 138  N.  W.  993. 

VI.  ACTIONS. 

S209  fMinn.)  An  unlawful  iuterference  with 
a  lawful  right  to  abide  in  a  home  selected  by 
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plaiiitiff  and  bis  wife  entitles  them  to  recover 
for  damages  shown  to  have  approximately  re- 
SQlted  therefrom.— Parks  v.  Byrne,  138  N.  W. 
962. 

I  229  (N.D.)  In  an  action  under  Laws  1907, 
c.  136,  against  a  husband  and  wife  for  necea- 
saries.  a  complaint  alleging  that  defendants  are 
husband  and  wife,  living  together,  and  that  the 
merchandise  consisted  of  household  supplies 
and  clothing,  is  sufficient  to  jastify  a  recovery. 
—Banner  Mercantile  Co.  v.  Hendricks,  138  N. 
W.  993. 

I  232  (N.D.)  In  an  action  under  Laws  1907, 
c.  136,  for  recovery  against  a  wife  for  family 
necessaries,  evidence  held  to  sustain  judgment 
for  plaintiff. — Banner  Mercantile  Co.  v.  Hen- 
drtcks,  138  N.  W.  993. 

HYPOTHETICAL  QUESTIONS, 

>See  Oriminal  Law,  8  4^ ;  Evidence,  i  563. 

IMPEACHMENT. 

Be*  New  Trial,  8  105;  Witnesses,  88  345,  349. 

IMPLIED  CONTRACTS. 

See  Use  and  Occupation;  Work  and  Labor. 

IMPLIED  EASEMENTS. 

See  Easements,  SI  16*  17. 

IMPRISONMENT. 

See  Arrest;  Bail;  Habeas  Corpus. 

IMPROVEMENTS. 

See  ConatltntioQai  Law,  8  290 ;  Drains,  88  32, 
07;  Hunidpal  Corporations,  88  281-637; 
Tenancy  in  Common.  8  16< 

INCOMPETENT  PERSONS. 

Bee  Insane  Pemns. 

INCONSISTENCY. 

Bee  Contracts,  1 163. 

INCUMBRANCES. 

See  Covenants,  §8  116,  127. 

INDEMNITY. 

See  Insnrance,  f  614;  Mechanics*  Ueiu,  |  317. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  8  88. 

INDETERMINATE  SENTENCE. 

Bee  Criminal  Iaw,  |  991. 

INDIANS. 

8  26  (3.D.)  An  lodiaa  who  has  taken  land  in 
severalty  under  Dawes  Act,  and  who  has  vol- 
untarily taken  up  within  the  limits  of  the  state 
his  residence  separate  and  apart  from  any 
tribe  of  Indians,  and  who  has  adopted  the  hab- 
its of  civilized  life,  is  amenable  to  the  general 
criminal  laws  of  the  state,  except  where  the 
nets  of  Congress  make  the  laws  of  the  United 
States  applicable.— State  v.  Nimrod,  138  N.  W. 
377. 

8  38  (S.D.)An  Indian  amenable  to  the  gen- 
eral criminal  laws  of  the  state  may  be  prose- 
cuted In  the  state  courts  for  bigamy  commit- 
ted within  an  Indian  reservation  notwithstand- 
ing Act  Cong.  Feb.  2,  1903,  conferring  on  the 
Circuit  and  District  Courts  of  the  United 
States  Jurisdiction  over  persons  charged  with 
enumerated  crimes  not  Incltidiag  UEamy. — 
State  T.  Nimrod,  138  N.  W.  377. 


INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  88  628.  800 ;  EmbenlemenL 
I  85;  Highwaya,  8  186;  PbysidaiiB  and 
Surseons,  |  0. 

X.  COirVIOTIOK  OF  OFFEHSB  IH- 
CLITOED  nr  CHARGE. 

8  191  (Iowa)  Where  the  indictment  for  rape 
on  a  female  under  the  age  of  16  years  did  not 
allege  the  use  of  force  and  violence,  the  issue 
of  accused's  guilt  of  assault  and  battery  was 
not  in  the  case,  thoagh  the  evidence  disclosed 
the  exertion  of  some  force. — State  T.  Batler, 
138  N.  W.  383. 

8  191  (Neb.)  Under  Laws  1906.  c.  184,  8  1. 
a  conviction  of  "burglary"  may  be  had  on  an 
Indictment  cbargingthe  breaking  and  entering 
of  a  railroad  car.--}&u:din  t.  State*  13S  K.  W. 
148. 

INDORSEMENT. 

See  Bills  and  Notes,  8  243. 

INFANTS. 

See  Adoption:  Appeal  and  E^ror,  I  215:  Di- 
vorce, S8  ^SO,  51)8;  Evidence,  8L191;  Hlgli- 
ways,  8  1^;  Jury,  8  19;  Mandamus,  S  »; 
Parent  and  Child. 

IV.  oomntAOTS. 

8  56  (Iowa)  By  the  provisions  of  Code.  8 
3190,  an  infant,  whether  under  guardianship 
or  not,  cannot  disaffirm  where,  tiirough  mis- 
representations as  to  his  age,  the  other  party 
had  good  reason  to  believe  bim  capable  of  cos- 
tracung.— First  Nat.  Bank  v.  Casey,  138  N.  W. 
897. 

I  58  (Iowa)  It  is  no  objection  to  an  infant's 
disaffirmance  of  a  contract  by  dtfending  an  ac- 
tion based  thereon  that  he  has  not  returned  tb« 

money  received  under  the  contract,  where  it 
la  undisputed  tiiat  it  was  no  longer  in  his  pos- 
session.—First  Nat  Bank  v.  Cvey,  138  N.  W. 
807. 

vn.  ACTions. 

1 102  (Iowa)  In  an  action  on  contract  against 
an  Infant,  evidence  Aefd  saffident  to  go  to  the 
Jury  on  the  question  whether  plaintiff  had  "gf>od 
reason  to  believe  defendant  capable  of  con- 
tracting" under  Code,  t  3190.— EHrst  NaL  Bank 
v.  Casey,  138  N.  W.  897. 

8115  (Iowa)  An  appeal  by  a  minor  actiog 
for  himself,  instead  of  through  his  guardian. 
Is  irregular,  but  the  court  acquires  jurisdiction 
in  spite  of  Code,  88  3480,  8482,  and  he  affirms 
his  action  after  majority  la  resisting  a  mo- 
tion to  dismiss.— rirat  Nat  Bank  v.  CoMtj,  13» 
N.  W.  897. 

INFERIOR  COURTS. 

See  CoortB,  8  ISS. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  DMcent  and  Distribution. 

INJUNCTION. 

See  Abatement  and  Revival;  Action,  |  46:  Ap- 
peal and  Error,  8  964:  Constitutional  Law. 
18  233,  321;  Coiporataons.  8  320:  Divorce, 
i  270;  Eminent  Domain,  |  271:  Ezecotion. 
8  349:  Highwavs,  8  169;  Intoxicating  Uq- 
uora,  8  263;  Judgment  81  676,  704,  707;  Jn» 
tices  of  the  Peace,  8  128:  Mandamus.  I  S3; 
Muuidpal  Corporations,  |f  121,  350,  614,  6261, 
5;i7  7119.  846;  Schoola  and  School  Districts, 
f  1U« 
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for  specmc  performance  of  a  contract  to  sell 
real  estate  may  enjoin  the  prosecution  of  an 
action  of  forcible  entry  and  detainer  pending 
on  appeal  from  jastice's  court,  and  enjoin  the 
enforcement  of  the  judgment  while  the  appeal 
is  pending.— States  v.  Gravea,  13S  N.  W.  153. 

(B)  Pr«pertTt  Con-reyances,  «Rd  Ineiua- 
brameea. 

8  38  (Mich.)  Injnoctlon  will  lie  to  prevent 
forcible  dispossession  of,  and  irreparable  in- 
jury tOj  one  who  has  long  been  in  peaceable 
possession  and  has  prima  fade  right  of  posses- 
sion under  a  lease,  till  he  jdav  oe  heard  and 
given  opportunity  to  establiso  his  rights.— 
Doane  v.  Allen,  138  N.  W.  22a 

IV.  PBEIilMINART  AND  nrTERI.OCU- 

TORT  IKJUNCTIONS. 
(A)  Gronods  and  Froceedlnss  to  Procnre. 

9  (35  (Mich.)  Ordinarily  the  granting  of  a 
temporary  injunction  rests  in  the  exercise  of 
a  sound  diBcretion.-^3nen  T.  HerUmer,  138  N. 
W.  196. 

VI.  WRIT,  OBJDER  OR  DECREE.  SERV- 
ICE. AND  ENFORCEBCENT. 

§211  (Wis.)  Where  a  court  declares  a 
contract  illegal  and  enjoins  its  execution,  no 
rights  against  the  party  In  whose  favor  the 
judgment  is  made  Can  be  founded  on  an  execu- 
tion of  the  contract,  unless  the  parties  before 
or  after  take  such  steps  as  are  equivalent  to 
the  making  of  a  new  contract  on  a  new  and 
lawful  connderation.— McMillan  t.  Barber  As- 
phalt Paving  Co.,  138  N.  W.  94. 

INNKEEPERS. 

See  Easements,  8  17. 

INNUENDO. 

See  Libel  and  Slander,  88  82,  SO. 

IN  PAIS. 

See  Estoppel,  81  63-116. 

INSANE  PERSONS. 

See  Criminal  Law,  I  1169;  Evidence,  S|  478, 

553;  Homestead,  f  161;  Homicide,  |  237; 

Limitation  of  Actions,  S  58;  Wills,  88  328, 
384;  Witnesses,  88  269,  349. 

m.  OUARDIAHSHIF. 

8  35  (Iowa)  On  an  application  for  the  ap- 
pointment of  a  permanent  guardian  for  an  in- 
sane  person  uni^r  Code,  8  3219,  the  judge  of 
the  court  may  appoint  a  temporary  guardian.— 
Holly  V.  Holly,  138  N.  W.  445. 

8  37  (Iowa)  Code,  8  3222,  providing  for  ter- 
mination of  guardianship  on  application  of  ward 
held  not  to  apply  to  the  appointment  of  a 
temporary  guardian  for  a  jperson  of  unsound 
mind.— Holly  v.  Holly,  138  N.  W.  445. 

IV.  CUSTODY  AND  SUPPORT. 

8  52  (S.D.)  Under  Laws  1895,  c.  98  (PoL 
Code,  fi  544),  held  that,  where  only  one  heir 
was  dependent  on  an  insane  person's  estate, 
the  remainder  of  the  estate  not  passing  to  such 
heir  was  liable  for  a  county's  claim  for  main- 
taining til0  insane  person  during  life  in  the 
hospital  f<$r  the  insane.— Minn ebnba  County  v. 
Boyce.  138  N.  W.  287. 


porations,  |  373;  Towns,  8  29. 

INSPECTION. 

See  Master  and  Servant  8  103. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  SI  761-830,  865, 
lli^;  Homicide,  |  340;  Trial,  SI  101-296, 
337. 

INSURANCE. 

See  EMdence.  88  127,  460 ;  Oamlsbment,  S.  42; 
Trial,  IS  2!k  260;  Wltnessea,  IS  192,  211. 

n.  nrsuRANOE  companies. 

(B)  Hntoal  COKp«al«a. 

8  56  (Iowa)  Though  a  by-law  of  a  co-opera- 
tive insurance  association  provides  that  the  de- 
cision of  the  directors  shall  be  final,  insured 
may  resort  to  the  courts. — Downing  v.  Farm- 
ers' Mut  Fire  Ins.  Co.,  138  N.  W.  917. 

m.  nrsuRANOE  aoexts  and 

BROKERS. 

(B)  Aarener  tor  Applicant  or  Iasare<. 

8111  (Iowa)  Where  an  insurance  agent  Is- 
sued and  delivered  a  policy  at  the  solicitation  of 
the  insured  he  could  not,  on  notice  from  insur- 
er to  cancel  the  policy,  place  the  risk  with  an- 
other insurer,  without  notice  to  insured.— Wa- 
terloo Lumber  Co.  t.  Det  Moines  Ins.  Co-  138 
N.  W.  504. 

V.  THE  contract  IN  GENERAL. 
(A)  Nature,  Reqnlaltes,  and  Tnlldltr. 

8  126  (Iowa)  Code  Supp.  1907,  8  1709,  subd. 
5,  cl.  1,  does  not  authorize  an  insurance  of  the 
owner  of  an  automobile  against  liabilities  im- 
posed by  law;  such  clause  oeing  limited  to  per- 
sonal injuries  to  the  insured  himself. — Ameri- 
can Fidelity  Co.  v.  Bleakley,  138  N.  W.  508. 

Code  Supp.  1007,  3  1709,  subd.  5,  cl.  2,  au- 
thorizes only  the  iiraemnlfying  of  employers  for 
liability  from  acts  of  employte,  and  prohibits 
liability  insurance  not  therein  authorized.— Id. 

S  127  (Iowa)  An  insurance  agent  has  no  au- 
thority to  insure  property  already  destroyed, 
and  a  policy  then  issued  and  intended  as  a 
substitute  for  a  subsisting  policy  by  another 
insurer,  but  not  delivered  or  brought  to  the  no- 
tice of  insured,  is  not  valid,  and  does  not  cancel 
the  first  policy. — Waterloo  Lumber  Co.  t.  Des 
Moines  Ins.  Co.,  138  N.  W.  604. 

1 130  (Iowa)  ^Hie  assent  of  insured  obtaining 
a  fire  policy  from  one  insurer  to  a  policy  from 
another  insurer  as  a  substitute  is  essential,  and, 
where  such  assent  is  not  procured  until  after  a 
loss,  the  second  insurer  is  not  bound. — ^Water- 
loo' Lumber  Co.  t.  Des  Moines  Ins.  Co.,  138  N. 
W.  504. 

8  136  (Iowa)  Insurer  held  liable  on  a  policy 
never  actually  received  by  insured,  where  the 
premium  had  been  paid,  the  application  accept- 
ed, and  the  policy  mailed  to  the  agent  for  de- 
livery prior  to  the  date  of  the  sickness  from 
which  he  died. — Unterharnscfaeidt  v.  Missouri 
State  Life  Ins.  Co.,  138  N.  W.  459. 

8  137  (Iowa)  Giving  a  note  in  payment  of 
first  premium  on  insurance  policy  held  not  in- 
sufficient as  payment  merely  because  made  to 
the  maker's  order  and  not  indorsed,  notwitb- 
sUnding  Code  Supp.  1907,  1  3060— al84.— 
Unterhamscheldt  v.  Missouri  State  Life  Ins. 
Co.,  138  N.  W.  459. 

Tender  an  insurance  application  which  pro- 
vided that  the  policy  should  not  take  effect  un- 
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les9  the  premlam  wu  paid,  parmeot  in  cash 
could  be  waived  and  a  aote  accepted  in  lieu 
thereof. — Id. 

In  an  application  for  insurance,  answer  Co 
question  whether  premium  had  been  paid  in  ad- 
vance held  not  to  show  conclusively  that  it  had 
not  been  paid,  but  to  l>e  open  to  the  construc- 
tion that  It  tiad  been  paid,  although  not  wholly 
paid  in  cash.— Id. 

▼m.  OAMOEUATION.  SUBRENDER, 
ABAlTDOHMEirr,  OK  BESCISSXOX 
OF  POUCT. 

1229  (Iowa)  Where  an  Insuranoa  axent  de- 
livered a  policy,  and  collected  the  pRnuam  and 
refwrted  the  facts  to  the  insorer,  mere  notice 
by  insorer  to  the  agent  that  the  rate  was  In- 
adeqoate,  and  that  the  policy  must  lie  canceled 
unless  a  higher  rate  was  collected,  did  not  tn- 
vaiidate  the  policy.— Waterloo  Lumber  Co.  v. 
Des  Moines  Ins.  Co.,  138  N.  W.  604. 

{233  (Iowa)  An  insurer  may  not  relieve  it- 
self from  liability  for  loss  already  incurred  by 
inducing  insured  to  receive  the  policy  of  another 
company  issued  without  authority,  and  afford- 
ing no  indemnity.— Waterioo  Lumlwr  Co.  Des 
Moinei  Ina.  Oou,  1S8  N.  W.  S04. 

XI.  EgTOPPEI.,  WAIVER.  OB  AOBEE- 
MEMTB  AFFECTIKO  BlOHT  TO 
AVOID  OB  FOBFETT  POLICY. 

S  373  (Iowa)  Cooditlon  of  health  of  Inaured 
at  the  time  of  the  issuance  or  delivery  of  the 
policy  of  insurance  held  not  open  to  considera- 
tion in  the  absence  of  fraud,  in  view  of  Code.  S 
1812.— Uoterharnscheidt  v.  Missouri  State  Life 
Ina.  Co.,  138  N.  W.  459. 

$389  (Wis.)  In  an  action  on  a  polity,  loss 
payable  to  a  trustee  as  his  interest  might  ap- 
pear, defendant  held  estopped  to  deny  liability 
on  the  ground  that  It  did  not  know  the  nature 
and  character  of  the  trust- Peerless  Mineral 
Springs  Co.  t.  German  American  Ins.  Co.  of 
New  York.  13S  N.  W.  1023. 

Xn.  BUKB  AHD  aJLVMEM  OF  UOBB. 
(B)  AAoldmt  mA  Health  KBsnvmne*.  . 

{451  (Iowa)  An  accident  policy  providing  for 
nonliability  in  case  of  death  or  disability  re- 
salting  from  medical  or  surgical  treatment  held 
not  to  contemplate  such  treatment  when  neces- 
sary to  relieve  the  insured  from  the  results  of 
an  accidental  injury.— Vernon  t.  lova  State 
Traveling  Men's  Ass'n,  138  N.  W.  696. 

S  454  (Iowa)  A  condition  in  a  policy  exempt- 
ing from  liability  for  death  caused  wholly  or 
partially  from  disease  or  bodily  or  mental  in- 
firmity operates  only  where  the  disease  or  in- 
firmity  contributes,  either  directly  or  indirectly, 
to  the  death.- Vernon  v.  Iowa  State  Traveling 
Men's  Aaa'n,  138  N.  W.  696. 

Xm.  EXTENT  OF  I4>SS  AHD  LU^ 

bujtt  of  nrsuRBB. 

(B)  iBsmrano*  of  Pvopertr  and  Tttle^* 
1500  (Minn.)  Where  the  coinsurance  clause 


insured  maintains  insurance  to  the  amount  re- 
<iuired,  on  a  total  loss,  the  insurable  value  as 
stated,  and  not  the  actual  value,  is  the  basis  of 
recovery.— Oppenheim  t.  Fireman's  Fund  Ins. 
<^.,  138  N.  W.  777. 

It  is  only  where  a  loss  on  buildings  is  total 
that  the  insurable  value  as  stated  in  the  policy 
forms  the  basis  of  determining  the  recovery, 
and  where  the  loss  is  partial  tne  insored  may 
reoo^r  the  actual  amount  tliereof.— Id. 

1504  (Minn.)  The  term  "concurrent  insur- 
ance" designates  insurance  placed  In  other  com- 
panies covering  the  same  risk,  while  there  Is 
no  "coinsurance"  unless  the  insured  bean  a 
proportion  of  the  rislc— Oppenheim  t.  Fire- 
mafi  Fond  Ins.  Co.,  138  N.  W.  777. 


(O)  Onaraatr  aad  lademnlty  luaraace. 

S  514  (Minn.)  A  provision  in  a  policy  againttt 
loss  from  the  operation  of  an  automobile,  that 
no  action  shall  lie  against  the  insurer,  aolpsa 
brought  by  the  assured  for  loss  or  expense 
actually  sustained  and  paid  In  money  by  htm 
after  trial  of  the  issue,  applies  only  when  the 
company  denies  Uabili^  and  refuses  to  defend. 
—Patterson  t.  Adan,  138  N.  W.  281. 


(D)  Mfe  lasi 

|S22  (Mich.)  An  lUnatration  blank,  attached 
to  a  tontine  policy,  giving  the  amount  of  sar- 

gluB  that  would  probably  be  earned  by  the  pol- 
ar according  to  past  experience,  held  not  & 
guaranty  of  the  amount  of  ^e  surplus;  and 
hence,  at  the  end  of  the  tontine  period,  tiie  in- 
sured could  only  recover  the  amount  earned  and 
apportioned  by  the  company. — O'Brien  v.  Equi- 
table Life  Asaur.  Sode^  of  the  United  Statn, 
138  N.  W.  1086. 

XVm.  ACTIONS  ON  POUOIBS. 

1 612  (Minn.)  If  an  actual  partial  loss  ii 
greater  than  tbe  Insurance,  a  reference  to  ar- 
bitrators Is  not  a  condition  precedent  to  recov- 
ery ;  bnt  If  the  actual  loaa  ia  leas  dian  the  In- 
surance, such  reference  is  a  condition  meee- 
dent— Oppenheim  t.  Fireman's  Fund  Ini.  Co, 
138  N.  W.  777. 

f  646  (Iowa)  The  burden  of  showing  death  by 
external,  rioloit,  and  accidental  means  is  oa 
plaintiff.— Vernon  v.  Iowa  State  Traveling  Men's 
Ass'n,  138  N.  W.  696. 

Defendant  has  the  burden  of  showing  that 
death  resulted  from  a  canaa  excepted  In  an  ac- 
cident poller.— Id. 

1 665  (Iowa)  Where  it  was  claimed  that  notes 
were  given  and  received  as  payment  of  the  first 
premium,  evidence  held  to  support  a  finding  that 
the  premium  was  paid.— Unterhanadtgidt  t, 
Missouri  State  Life  Ins.  Co.,  138  N.  W.  430. 

1 668  (Iowa)  It  was  a  question  for  tbe  jury 
whether  notes  for  the  amount  tbe  first  pre- 
mium were  given  and  accepted  in  paymeat  of  tbe 
premium.— Unteiiiamscheldt  t.  Missonri  State 
Life  Ins.  Co.,  138  N.  W.  459. 

1668  (Minn.)  Evidence  held  to  present  a 
question  for  tlie  jury  whetiier  a  loss  by  fire  was 
total  or  partiaL--Oppenbeim  t.  Fironan's  Fund 
Ins.  Co.,  138  N.  WT  777. 

XX.  MUTUAI.  BENEFIT  IK8UBANCE. 

(A)  Ooivoratloaa  aad  Ajwoelatt*ms. 

{693  (Mich.)  In  case  of  a  conflict  between 
the  constitution  of  a  mutual  t)enefit  associatiaB 
and  its  by-laws,  the  constitutfonal  prorisfoa 
will  govern.— Ronlo  t.  Schiller  Bnnd»  138  N. 

W.  244. 

1 696  (Minn.)  Knowledge  acquired  by  an  of- 
ficer of  a  fraternal  Insurance  society  in  tbe  per- 
formance of  tbe  duties  of  his  office,  in  the  ab- 
sence of  fraud,  is  the  knowledge  of  the  eocietr. 
— Bendrickson  v.  Orand  Lodge  A,  O.  C  W.| 
138  N.  W.  916. 

(D)  rorteltav*  or  tajottaaim. 

1755  (Minn.)  Where  a  benefit  assessmoit 
paid  by  insured  while  he  was  working  as  a 
substitute  bartender  was  retained  by  the  of- 
ficers of  ills  local  lodge  with  knowledge  of  sucfa 
employment,  and  additional  proofs  of  loss  wtn 
requested  by  deffendantfs  crand  recorder,  tbe 
foneiture.  If  any,  created  by  such  temporary 
employment  in  violation  of  the  by-laws,  wu 
waived. — Hendrickson  v.  Grand  Lodge  A.  O.  V. 
W.,  138  N.  W.  946. 

{756  (NHcb.)  The  by-laws  of  a  motosl  bese- 
fit  association  held  not  to  conflict  with  a  consti- 
tuttonal  provision  on  tbe  forfeiture  «f  a  ment- 
ber's  right  for  nonpayment  of  assessments,  and. 
to  forfeit  his  righta  therefor,  affirmatlre  action 
on  the  part  of  the  order  was  necessair.— Boole 
T.  Schiller  Bund,  188  N.  W.  Mi. 
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INDIDX-DIQBST 


(S)  B«m«flel«JFl«s  mnA  BcBeAtB. 

i  770  (Wis.)  A  firemen'B  relief  aBSoclation  or- 
canlzed  pniBnant  to  Lawa  1886,  c  176  (St. 
1898,  H  1887, 1988).  and  acts  amendatory  there- 
to, bad  power  to  designate  the  claas  from  which 
a  beneficiary  could  be  selected  in  harmony  with 
•ucb  statutes.— Jonea  t.  E^remen  Relief  Ass'n 
of  City  of  MUwaukee,  138  N.  W.  618. 

1 77 1  (Wis.)  Under  the  constitution  of  a  fire- 
men's relief  assDciatiOB,  oivanixed  pursaant  to 
Laws  1885,  c.  176  (St.  1^8,  81  1987,  1988), 
proTiding  that  the  insured's  mother  could  be  his 
beneficiary,  a  designation  of  a  stepmother  as 
the  beneficiary  was  valid,  where  be  was  single 
and  was  living  with  her  as  a  member  of  the 
same  family  at  the  time  of  bis  death.— Jones  t. 
Firemen  Relief  Asa'n  of  City  of  Milwaukee,  138 

N. w.  eia 

f  784  (Wis.)  Bither  the  insarer  or  the  benefi- 
ciary of  a  mutual  benefit  certificate  baa  the 
right  to  indst  that  a  change  of  beneficiary  be 
made  conformably  to  the  abpolationa  of  a  poli- 
cy and  the  rules  of  the  assodatlon^Faabel  t. 
Eckhart,  138  N.  W.  615. 

The  asaociation  may  waive  compliance  with 
rules  as  to  tbe  change  by  issuing  a  new  certifi- 
cate, naming  the  new  beneficiary,  but  it  does 
not  waive  such  compliance  by  interpleading  con- 
testing claimants  and  paying  the  money  into 
Court— Id. 

In  view  of  St  1898,  {  IQKSc,  as  amended  by 
Laws  1899,  c.  101,  an  agreement  for  a  change 
of  beneficiaries  in  a  certificate  of  a  fraternal 
insurance  asaociation  not  in  compliance  with  its 
rales  held  not  binding  cave  aa  to  that  portion 
of  the  benefit  payable  to  insured's  estate.— Id. 

(F)  Aetlema  for  BeneBts. 

1 819  (Iowa)  Evidence,  in  an  action  for  acci- 
dent insurance,  held  to  raise  a  fair  confiict  on 
the  question  of  whether  the  insured  came  to  his 
death  by  drowning  or  from  an  aneurism  and  a 
mptore  of  an  artery,  and  to  require  the  submis- 
sion of  the  case  to  the  inty.— Brinsmaid  v.  Or- 
der of  United  CommeRaal  TtaTelera  of  Ameri- 
ca, 138  M.  W.  466. 

INTENT. 

See  Abandonment;  EstoppeL  H  53,  64;  Evi- 
dence, {  450:  Frandnlent  Conveyances,  8  15S; 
Statutes^  H  iSl.  184;  Wills.  81  440^.  608. 
629. 

INTEREST. 

See  BiUa  and  Notes.  8  94;  New  Trial.  8  162: 
Beplevlii,  I  124:  Vendor  and  Pnrcnaser,  8 
851;  Wltnuses,  U  140-166. 

I.  SIGHTS  AND  LIABILITIES  IK 

OEMERAIi. 

8  22  (Iowa)  A  mortgagee  having  taken  assign- 
ments of  judgments  wbidi  were  a  lien  on  the 
morteaged  land,  releasing  tliem  on  the  record  to 
enable  the  mortg^:or  to  procure  a  loan,  is  en- 
titled to  the  interest  provided  for  In  the  Jndg- 
ments.— OothbertioB  t.  First  Nat  Bank,  1^  N. 
W.  1090. 

8  22  (Wis.)  Where,  on  appeal,  judgment  is  re- 
versed, with  option  to  take  a  Judgment  of  fl,- 
000,  to  be  entered  by  the  trial  court,  interest 
cannot  be  allowed  on  tbe  $1,000  on  election 
made  to  take  such  amount — Lehman  v.  Amster- 
dam OofFee  Co.,  138  N.  W.  606. 

n.  BATE. 

8  37  (S.D.)  Under  GIt.  Code,  8  2294,  ft  was 
error  In  a  vendor's  action  to  enforce  specific 
performance  to  award  blm  Interest  on  the  pur- 
chase money  in  excess  of  tbe  ie^al  rate.— Smith 
T.  Johnaon,  138  N.  W.  la 


m.  TIMB  AND  OOBIFUTATION. 

8  39  (Iowa)  An  Instruction  In  an  action  for 
personal  injuries  which  directs  Interest  to  be 
computed  from  tbe  time  of  the  injury  on  the 
amount  allowed  for  fntnre  pain  and  suffering  is 
erroneous.— Staley  t.  Forest,  138  N.  W.  441. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  H  IBS,  211. 

INTERPLEADER. 

X.  BIGHT  TO  UTTERPLEADBB. 

8  ( I  (Wis.)  The  seller  of  property  from  whom 
two  persons  each  claim  commiBsions,  may  inter- 
plead them  under  St.  1898,  8  2610,  provided  be 
admits  liability  to  some  one  for  tne  amount 
claimed.— Schenck  v.  Sterling  Sbgineering  & 
ComU  Go„  138  N.  W.  637,  769. 

INTERPRETATION. 

See  Gontiaeti^  H  148-190;  Deeds,  f  106;  WUIa, 
18  440-634^ 

INTERROGATORIES. 

See  Aimeal  and  Error,  8  1062;  CredltoXB*  Snlt 
8  31;  Depositions. 

INTERSTATE  COMMERCE. 

See  Carriers,  $8  32-^,  406,  408;  Commerce. 

INTERVENTION. 

See  Appeal  and  Error,  8  1036 ;  Oerttotad. 

INTER  VIVOS. 

See  Oitti. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Abatement  and  Revival;  Appeal  and  Error, 
I  726:  Criminal  Lew.  |8  SBS,  829j  InCarance, 
i  766;  Maater  and  Servant.  8  174. 

m.  LOCAL  OPTION. 

834  (S,D.)  Provision  of  FoL  Code,  8  2856, 
as  amended  by  lisws  1903,  c.  166,  relative  to 
submission  of  local  option  question  on  separate 
ballot,  held  mandatory.— Hughes  v.  Hill,  138  N. 
W.  290. 

The  submission  of  tbe  question  of  selling  in- 
toxicating liquors  at  retell  to  a  vote  is  gov- 
erned by  the  provisions  of  tbe  special  law  on 
that  subject,  and  the  general  law  of  eleetionB 
is  applicable  only  where  the  special  law  fails 
to  spenk. — Id. 

Tbe  prime  object  of  all  local  option  elections 
is  to  discover  the  wishes  of  the  voters,  and,  if 
such  wishes  can  be  discovered,  tbe  election  Is 
effective,  unless  some  poaltiTe  provision  of  law 
has  been  broken  or  disregarded  In  expressing 
it— Id. 

J 34  (S.D.)  Submission  at  city  election  of  lo- 
option  question  on  the  same  ballot  with 
the  question  whether  a  proposed  ordinance 
should  be  passed  held  not  a  compliance  with 
the  statutory  requirement  that  such  oaestlon 
should  be  submitted  on  a  separate  ballot— 
Tuntlaud      Noble,  138  N.  W.  291. 

Statutory  requirement  that  local  option  ques- 
tion shall  be  submitted  on  a  separate  ballot 
held  mandatory,  and  noncompliance  therewith 
renders  the  election  on  that  question  void.— Id. 

837  (S.D.)  A  person  held  not  estopped  to 
contest  local  option  election  for  InTalidlty  of 
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the  baDoti  nsed  becanae  of  Us  fallare  to  ascer- 
tain  the  proposed  form  in  advance  of  the  elec- 
tion, and  take  stepB  to  have  errors  therein 
corrected.— Tun  tland  t.  Noble,  138  N.  W.  291. 

ZV.  I.ZCENSES  Aim  TAXES. 

8  82  (Mich.)  A  saloon  keeper's  statutory  bond 
is  to  be  coDstrued  in  the  light  of  the  statute 
pursuant  to  which  it  is  nven.— Squires  T.  Mich- 
igan Bonding  &  Surety  Co.,  138  N.  W.  1062. 

i  87  (Mich.)  A  surety  on  a  saloon  keeper's 
bond,  given  pursuant  to  Comp.  Laws  1897,  i 
5398,  was  liable  to  a  child  of  a  parent  killed 
from  an  accident  dae  to  intoxication  from  liq- 
uor procured  from  the  principal,  until  it  bad 
paid  oDt  the  full  amount  called  for  by  the  bond, 
though  payments  made  by  It  on  other  jiidgmenti 
fit  favor  of  the  widow  and  other  children,  tak- 
en together  with  the  amount  paid  by  the  prin- 
cipal, equaled  the  amount  of  the  bond. — Squires 
T.  Michigan  Bonding  &  Surety  Co.,  138  N.  W. 
1062. 

1 88  (Mich.)  For  damages  resnltinig  from  a 
liquor  dealer  s  violation  of  law,  the  principal 
and  surety  on  the  dealer's  bond  may  be  proceed- 
ed against  jointly  or  severally  in  a  statutory 
action  of  trespass  on  the  case,  and  not  by  a 
strict  action  in  debt  on  tiie  bond.— Squires  t. 
Uidiigan  Bonding  &  Snrety  Oo.,  1S8  N.  W. 
1002. 

vm.  obhonai.  PBosEcnnoKS. 

{236  (Neb.)  In  a  prosecotion  for  sale  of 
whisky  m  violation  of  Comp.  St.  1011,  c.  GO, 
evidence  that  the  liqnor  was  Intoxicating,  that 
It  looked  like  whisky,  and  tasted  like  whisky 
sustains  a  eon-vfetion.— Nixon  State,  188  N. 
W.  136. 

J 239  <Neb.)  In  prosecution  for  an  illegal 
e  of  liquor,  an  instruction  that  the  law  pro- 
vides that  all  persons  who  sell  spirituous  or 
intoxicating  liquors  withoat  a  license  are  guilty 
of  a  misdemeanor  Is  without  error.— Nixon  v. 
State,  138  N.  W.  136. 

An  instruction  in  a  prosecution  for  illegal 
sale  of  liquor  that,  if  the  jury  is  satisfied  that 
the  liqnor  was  of  a  kind  generally  knovra  as 
whisky,  the  name  is  immaterial.  If  the  char- 
acter of  snch  liquor  is  shown  by  the  evidence 
to  be  intoxicating  as  alleged,  is  proper.— Id. 

IX.  BEABOHEg,  8EIZTJHEB,  AMD 
FORFEIT  U  KES. 

{250  (Iowa)  Where  the  evidence  In  proceed- 
ings to  condemn  and  destroy  a  barrel  of  beer 
tended  to  make  ont  a  prima  facie  case  of  keep- 
ing liquor  for  ill^al  sale,  under  Code,  U  2413-- 
2416.  2427.  held  error  to  take  the  case  bom 
the  jury  and  discharge  defendant.— State  t. 
Johnson,  138  N.  W.  4M. 

X.  ABATSKEXT    AKD  ZKJVMOTZOM. 

S263  (Iowa)  Where  the  action  to  enjoin  m 
liquor  nuisance  abates  by  defendant's  death, 
the  liquor  kept  on  defendant's  premises  cannot 
be  adjudged  a  nuisance,  since  Uiere  can  be  do 
intent.  wbI<A  is  a  necessary  element— Babbitt 
T.  Corrigan,  138  N.  W.  466. 

XI.  OZVXL  DAMAaS  XJLW8. 

1308  (Iowa)  Under  a  statute  authorizing  a 
recorerr  by  a  child  injured  in  his  means  of 
support  by  any  intoxicated  person,  resulting 
from  selling  or  giving  of  liquor  to  him.  plain- 
tilf  need  not  prove  that  the  injnry  resulted  In 
raiDsequence  of  the  intoxicatitm.— Lee  t.  Heder- 
man,  138  N.  W.  803. 

i  309  (Iowa)  In  a  civil  damage  action  h  ques- 
tion asking  a  witness  wlut  be  knew  concerning 
plaintilTs  father  Iwing  a  bootlegger  held  prop- 
er^ disallowed  for  immateriality.— Lee  t.  Hed- 
erman,  138  N.  W.  803. 

In  a  civil  damage  action  for  loss  of  plain- 
tifTa  support  dne  to  the  death  of  bis  nither 
while  intoxicated,  evidence  of  the  father's  hab- 


its as  to  the  vm  o(  Intoxleatfav  Bqnors  JI«M 
admiiriblt  on  the  qneatloii  of  damaget. — ^Id. 

INTOXICATION. 

See  Appeal  and  Error,  f  1004;  Dmnkarda. 

INVENTION. 

See  Patenta. 

INVESTMENT. 

See  Trusts,  H  218,  287. 

IRRIGATION. 

See  Constitntiooal  Law,  1  80;  Water*  mai 
Water  Oonnea,  H  240*  m 

ISSUES. 

See  Ain«al  and  Error,  »  160-170,  216,  263. 

JEOPARDY. 

See  Criminal  Law,  H  182^001 

JOINDER. 

See  Action,  H  8&-C0. 

JOINT-STOCK  COMPANIES. 

See  Aesodatlou. 

JOINT  TENANCY. 

See  Tenancy  in  ConmuHi. 

JUDGES. 

See  Conrta;  IMvorce,  |  200;  Dronkarda;  Jds- 

tices  of  the  Peace. 

I.  APFonnaoBWT,  quauctoatiob, 

ABD  TEMUJtB. 

1 3  (S.D.)  Const  art.  S,  f  26,  gives  the  Lecis- 
tature  a  continuing  power  to  fix  the  time  of  ju- 
dicial elections,  and  for  that  purpose  to  changc- 
the  terms  of  judges  in  office  when  the  L^isla- 
ture  acts,  though  tbey  are  not  the  fiiat  dected 
under  the  CJonstitntton.— State  r.  PoU^,  13S  N. 
W.  800. 

Under  Const  art  6,  f  26.  Laws  1893,  e  84. 
and  lAWS  1001,  c.  118,  held,  that  it  was  inuoa- 
tertal  whether  the  extension  of  the  tenns  of 
judges  was  within  the  power  of  the  Legisla- 
ture or  not  since  the  provision  as  to  change 
of  term  was  merely  incidental  to  the  fixing  of 
the  time  of  the  judicial  election  which  the  Itegu- 
latnre  could  do,  and  should  only  be  considexed 
as  an  existing  fact  in  determinioc  whoi  the 
election  was  to  be  held.— Id. 

IV.  DISQUALIFIGATION  TO  AGT. 

i  SO  (8.D.)  The  Supreme  Conrt  must  hear  a 
proceeding  to  prevent  the  Seetetaiy  of  State 
from  certifying  the  nsmes  of  candidates  for  the 
position  of  judges  of  such  court  on  ttie  nonnd 
of  invalid!^  of  the  law  under  which  the  dcetlog 
is  to  be  held,  thouj^  tiw  terms  of  such  Jodges 
will  be  affected  by  the  declalfm.— State  t.  Fi^ 
ley,  138  N.  W.  800. 

JUDGMENT. 

See  Action,  f  38;  Appeal  and  Error;  Bail,  { 
17;  Bankruptcy,  if  163.  168;  Gonstitational 
Law,  j  278:  (>edltorB'  Suit:  Criminal  Law. 

LlObS;  Divorce.  |l  162,  243,  245.  247.  254: 
minent  Domain,  i  243;  Equity,  f  63;  Rxc- 
cution;  Fraudulent  Conveyances,  |  52;  Hi- 
beaa  Corpus,  |  80:  Interest  |  22;  Justices 
of  the  Peaoe.  Ill  126,  128,  ISO;  limiutios  of 
Actions,  J13;  If ortgaces.  if  491*  061:  Md- 
nidpal  Corporations,  1  tflS:  New  Trial,  { 
164;  Partnership.  {  210;  Pleading,  H  343. 
300;  Replevin,  ||  103,  104.  m  ISOT  124; 
Trial,  |  26L 
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I.  WATimB  AWPBMBHTIAM  IH 

1 17  (Iowa)  Statutes  conferriDs  jurisdiction 
of  a  nonresident  defendant  on  service  by  pub- 
lication only  must  be  strictly  complied  with  to 
support  «  judgment— Manion  t.  Brady,  138  N. 

ZV.  BT  DEFAUI/r. 
(Bl  Openlnc  or  Betting  Aside  Defaolt. 

S  143  (N.D.)  The  vacatioQ  of  a  judgment  for 

filaintiff,  where  defendant  set  up  that  he  be- 
leved  the  case  was  disposed  of  and  had  been 
informed  that  there  would  never  be  any  judg- 
ment entered,  was  an  abuse  of  discretion, 
.  where  notice  of  trial,  notice  to  produce  ex- 
hibits, and  notices  for  taxation  and  retaxaticm 
of  costs  were  served  on  defendant* a  attorney. — 
Wannemacher  v.  Vance,  188  N.  W.  8. 

TX.  OH  TBIAI.  OP  ZMin. 

(A)  BMkdltloB,  V»Tm,  mmm  B««ttUttea  la 

Oeanal. 

S  199  (Minn.)  A  judgment  cannot  be  ordered 
notwithstanding  the  Terdict,  unless  the  evidence 
as  a  matter  of  law  is  practically  cooclnsive 
against  ttie  verdict;  it  being  Jnauffident  that  the 
court  on  the  evidence  should  have  granted  a 
new  trial.— Brwin  v.  Shell,  138  N.  W.  6»1. 

In  an  action  for  injuries  to  plaintiff  in  an  au- 
tomobile accident,  evidence  hM  to  soatain  a 
verdict  for  plaindff,  and  h^iee  tbnt  the  court 
erred  in  rendering  judgment  for  defendant  non 
obfltaute.— Id. 

1 203  (Iowa)  Defendant  was  not  entitled  to 
separate  judgments  on  items  of  counterclaim 
found  in  its  favor;  the  trial  court  having  di- 
rected the  jury  to  credit  such  items  on  the  sum 
found  dneoUiatiff.— Seeirara  t.  develand  Coal 

Co.,  138  n:  w.  m 
▼m.  AmuiiimMT.  oobbbotior, 

AHD  BBVnW  XH  SAMS  OOTTBT, 

{  303  (Iowa)  A  judgment  may  not  be  amend- 
ed  to  show  facts  differing  from  its  recitals  In 
a  collateral  proceeding.— LanslDg  v.  Bever  Land 
Co.,  138  N.  W.  833. 

Xm.  MEKOBB  AXD  BAB  OF  CAUSES 
OF  ACnOK  AHB  DEFENSES. 

(A)  JadBuenta  Operative  aa  Bar. 

I  574  (Neb.)  A  ruling  on  a  motion  during  the 
progrew  of  a  cause  is  not  res  judicata.--But- 
ler  T.  Secrist,  138  N.  W.  749;  Kisainger  t.  But- 
ter, Id.  TDO. 

(B)  Olinaea  of  Aetloa  am<  !>•(•*••■  Merc- 

ed, Barred,  or  Oonelnded. 

1 590  (Iowa)  A  decree  reforming  a  will  de- 
vising the  halves  of  a  building  to  different  dev- 
isees, so  as  to  correctly  describe  one  of  the 
halves,  does  not  bar  a  subsequent  suit  for  the 

Srotection  of  an  easement  in  such  halt  by  the 
evisee  of  the  other  half.— Kane  v.  TempUn, 
138  N.  W.  901. 

ZXT.  0OHCI.1»nnBMBSS  OF  ADJUDI- 
CATION. 

fA)  JndKanenta  Couclnalve  in  General. 

I  663  (Wis.)  That  the  trial  court  erroneous- 
ly decided  that  a  contract  for  street  paving 
could  be  legally  entered  Into  did  not  protect 
the  contractor  entering  Into  the  contract  and 
uerforming  the  work  vending  appeal  resulting 
in  a  decision  of  the  Supreme  Court  adjudging 
the  contract  Illegal. — ^McMillan  v.  Barber  As- 
phalt Paving  Co.,  138  N.  W.  04. 

<B)  Persema  Ooneladed. 

I  675  iWiB.)  Where,  in  a  suit  by  a  taxpayer 
to  enjt>in  a  city  from  executing  a  contract,  the 
attorney  under  a  general  retainer  from  the 
<  ontractor  not  made  a  party  appeared  and  iMir- 


ticipatsd  in  tte  defense,  a  judgment  adjnd^ng 
the  contract  invalid  was  binding  on  the  oon* 
tractor.— McMillan  v.  Barber  Asphalt  Paving 
Co.,  188  N.  W.  01 

I  682  (Minn.)  In  partition,  a  judgment  in  a 
former  action  between  plaintiff's  grantor  and 
others^  as  plainti£b  and  certain  of  the  defend- 
ants in  the  then  case  as  defendants,  held  to 
estop  plaintiff's  grantor  and  those  in  privity 
with  him  from  asaartinc  title  to  the  Interest 
claimed  by  plaintlfl.— White  T.  Hewitt.  188  N. 
W.  421. 

1 684  (Wis.)  A  judgment  in  ejectment  against 
a  tenant  who  is  made  a  party  does  not  deprive 
the  landlord,  not  made  a  party,  of  hts  title, 
or  of  his  future  right  of  possession. — Illinois 
Steel  Co.  V.  Treu.  138  N.  W.  995. 

There  is  no  privity  between  a  landlord  and 
tenant,  so  as  to  make  a  judgment  against  the 
tenant  binding  on  the  landloid.— Id. 

1 704  (Iowa)  An  adjudication  enjoining  >ew^ 
er  contracts  and  restraining  the  enforcement  of 
special  assessments  therefor  in  which  action 
the  city  joined  with  the  holders  of  assessment 
certificates  as  a  party  defendant,  not  raising  or 
determfning  any  question  between  the  city  and 
its  codefendanta,  held  not  conclusive  against 
the  assignees  of  such  holders  in  a  subsequent 
actlMi  to  enforce  such  certificates.— First  Nat. 
Bank  v.  City  of  Bnunetsbutg,  138  N.  W.  451. 

1 707  (Iowa)  Where  plaintiff  dafaning  an  ease- 
ment in  an  adjoining  lot  was  not  a  party  to 
proceedings  to  aell  the  lot  to  pay  debts  of  the 
deceased  owner,  a  decree  ordering  a  sale  was 
not  res  Judicata  of  the  existence  of  the  ease- 
ment.—Stephens  V.  Boyd,  188  N.  W.  889. 

1707  (Iowa)  Judgment  for  property  owners 
enjoining  performance  of  a  contract  for  con- 
struction <^  sewenr  and  restraining  the  en- 
forcement of  spedtl  assessments  therefor  is  not 
conclusive  in  favor  of  other  property  owners  un- 
less on  foots  substantially  alike,  snd  even  then 
such  jud^ent  Is  not  in  rem  and  not  conclusive 
in  another  action  against  the  dty  in  which  the 
validitT  of  tGe  same  assessment  Is  involved,- 
First  Nat.  Bank  v.  Oity  at  Enunetsburg,  188 
N.  W.  451. 

8  707  (Wis.)  A  judgment  is,  as  a  general  rule, 
binding  only  <m  parties  and  their  privies.— II- 
linolsSteel  Co.  v.  Tren.  188  N.  W.  086. 

(O)  Matters  Coaelnded, 

}720  (Iowa)  A  judgment  of  a  court  having 
jurisdiction  Is  conclusive  as  to  all  points  and 
questions  adjudicated.— Worrall  v.  Des  Moinea 
RetaU  Grocers'  Ass'n,  138  N.  W.  481. 

5721  (Iowa)  A  decree  against  claimant  In  a 
t  for  specific  performance  of  an  oral  con- 
tract to  ctmvey  land  in  cocsideratton  of  care, 
on  the  ground  that  it  was  not  substantiated  by 
the  evidence,  A«M  res  judicata  against  claim- 
ant's rights  to  recover  reasonable  services 
against  decedentfs  estate.— Black  ▼.  Mfller.  138 
N.  W.  635. 

I  739  (Minn.)  A  prior  judgment  by  an  owner 
of  horses,  leased  to  a  logging  contractor,  for 
the  price  of  their  servicea,  and  to  establish  a 
lien  against  defendant  in  a  second  action,  does 
not  estop  defendant  from  claiming  that  plain- 
tiffs acquired  no  lien  on  the  logs;  the  judg- 
ment being  a  personal  on&  and  it  appearing 
that  the  court  could  not  adjudicate  such  lien. 
— McEinnon  T.  Red  BWer  Lumber  Co.,  138  N. 
W.  7SL 

XV.  UBN. 

1752  (Iowa)  A  judgment  lien  on  land  Is  not 
a  property  right,  but  merriy  gives  to  the  judg* 
ment  creditor  a  lien  on  the  debtor's  interest  In 
the  land  enforceable  \a  levy  and  sale.— Hnnter 
V.  Citisens*  Savings  &  Trust  Co.,  186  N.  W. 
476. 

(777  (Iowa)  Code,  {  3801,  relating  to  liens  of 
judgments  of  courts  of  record  on  real  estate 
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Is  appHceUe  to  both  legai  and  equitable  inter- 
eets.— Hnnter  t.  Citizens'  Savings  &  Trust  Co., 
138  N.  W.  475. 

J 785  (Iowa)  A  judgment  creditor  of  a  re- 
uary  l^tee  held  not  to  have  any  lien  on 
land  w  testatrix  as  axalost  a  pnrehaser  from 
the  execntoT  selling  the  land  under  a  power  con- 
tained in  the  will  to  nav  debts  and  legacies.— 
Hunter  v.  Citizens'  Savli^  &  Tnist  Co.,  138 
N.  W.  476. 

ZXX.  SnSFENBION,  ENFOROEMENT. 
AHD  lUEi  VIVAL. 

{872  (Neb.)  Revivor  of  a  dormant  judgment 
merely  reinstates  the  judgment,  and  authorizes 
execution  to  collect  the  same.— Tiemey  v. 
Evans,  138  N.  W.  140. 

One  not  a  party  to  an  original  judgment  who 
falls  to  appeal  upon  service  of  the  conditional 
order  of  revivor  Is  not  made  a  party  to  the 
judgment  by  the  final  order  of  revivaL — Id. 

XZn.  PIXASXNG  AKX)  EVIDENCE  OF 
JTTDOMENT  AS  ESTOPPEX.  OB 
DEFENSE. 

-  (956  (Iowa)  An  ambiguous  decree  is  subject 
to  explanation  by  parol.— Bartheli  t.  Herman- 
son,  338  N.  W.  1108. 

JUDICIAL  NOTICE. 

See  Evidence,  IS  6-47. 

JUDICIAL  POWER. 

See  constitutional  Law,  §  74. 

JUDICIAL  SALES. 

See  Appeal  and  Error,  !  150 ;  Bankruptcy,  § 
163;  Execution,  «  245-300;  Executors  and 
Administrators,   f  S88:   Homestead.   $  66; 

^ffl5s^lP6W^o^s^^"•  * '''' 

JURISDICTION. 

See  Appeal  and  Error,  tt  23,  173,  435;  Certi- 
orari; Constitntional  I>aw,  8  74;  Corpora- 


Drunknrtls:  Equity,  §  39:  Habeas  Corpus,  S 
30;  Indians;  Infants,  S  US:  Judgment,  {  17; 
Juatioes  of  the  Peace,  8§  36,   125;  Man- 

JURY, 

See  Appeal  and  Error.  SS  686,  980;  Criminal 
L«w,^126.  137,  ie4,  736-764.  865.  957. 
1166;  mndamns,  |  46;  New  Trial,  |  64. 

H.  RIGHT  TO  TRIAI.  BT  JVRT. 

I  19  (Iowa)  Code,  I  3219,  providing  for  a  tri- 
al by  jury  of  proceedings  for  the  appointment 
of  a  guardian  for  a  person  of  nnsound  mind, 
held  not  applicable  to  the  appointment  of  a 
temporary  guardian  by  a  judge  or  to  his  ac- 
tion in  dissolving  such  appointment.— Holly  v. 
Holly,  138  N.  W.  445. 

Code,  f  3219,  providing  that  either  party  to 
a  proceeding  for  the  appointment  of  a  guardian 
for  an  habitual  drunkard  may  have  a  trial  by  ju- 
ry, has  no  reference  to  the  appointment  of  a  tem- 
porary guardian  by  the  Judge  Ot  the  court  or  to 
hiS;  action  In  dissolving  luch  appointment— Id 

8  19  (S.D.)  A  proceeding  under  Pol.  Code,  §fi 
3205-3214,  for  the  removal  of  dependent  or 
neglected  children  to  homes  for  dependent  chil- 
dren. Is  a  special  proeeedins  governed  by  the 
provisions  of  the  charter,  and  the  court  may 
not  call  a  jury  under  Code  Civ.  Proc.  S  244.— 
State  V.  Taylor,  138  N.  W.  372. 

1 21  (Mich.)  One  broogbt  before  the  court  for 
sentence  after  Ti<toting  the  condltloiia  at  hla 


Srobatlon,  autiioriied  by  Pub.  Acts  1903,  Xo. 
1,  aa  amended  by  Pub.  Acts  1909,  No.  124.  is 
not  entitled  to  a  jury  trial  to  determine  the 
question  of  violation  of  the  conditions. — People 
V.  Dudley.  138  N.  W.  1044. 

1 31  (Wis.)  A  Joinder  of  a  suit  by  subcon- 
tractors to  enforce  their  liens,  and  for  a  de- 
ficiency judgment  against  the  principal  con- 
tractor, and  the  surety  on  his  bond,  and  of 
suit  by  the  owner  on  the  bond,  conditioned  on 
the  principal  contractor  paying  all  indebted- 
ness incurred,  does  not  deprive  Uie  principal 
contractor  and  the  surety  of  a  jury  trial  grant- 
ed by  St.  1898.  8  2843.-Warren  Webster  & 
Co.  V.  Beaumont  Hotel  Co.,  138  N.  W.  lOiL 

V.  GOMPETENOT  OF  JITBORS,  CHAI^ 
I^NOES.  AND  OBJECTIONS. 

1 97  (Keb.)  Where  the  examination  of  a  ju- 
ror showed  that  the  defendant  was  an  intimate 
friend  and  plaintiff  was  a  stranger,  and  tlie 
record  shows  that  defendant's  peremptory  chal- 
lenges were  exhausted,  a  challenge  for  caiis« 
should  have  been  allowed.— Musser  v.  Mu&ser, 
138  N.  W.  599. 

I  103  (Mich.)  A  juror  is  not  disqualified  b*^ 
cause  of  having  formed  an  opinion  from  readin; 
newspaper  reports  of  the  case,  If  he  states  that 
he  has  no  prejudice  and  can  try  the  ease  im- 
partially according  to  the  e vidence. — People  v. 
Swift,  138  N.  W.  662. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  1  167;  Landlord  and  Ten* 

ant,  8  291. 

m.  onrxL  jurisdiction  and  au- 

THORITT. 

136  (8.D.)  Under  JusHce's  Code,  ff  9,  4.^ 
fteld,  that  an  action  of  forcible  entry  and  de- 
tainer by  the  assignee  or  grantee  of  a  lessor 
by  an  oral  lease  involved  no  title  to  real 
property,  and  was  within  the  jurisdiction  of 
the  justice's  court — McManos  v.  Maloy,  138  N. 

A  mere  claim  by  defendant  In  fordbte  entry 
and  detainer  that  he  has  an  estate,  and  that 
title  is  Involved  is  not  sufficient  to  oust  the  ju- 
risdiction of  the  justice's  court,  but  it  mast  sf- 
firmatively  appear  in  the  pleadings  or  evidence 
that  such  tiue  it  necessarily  in  issue.— Id. 

IV.  PROCEDURE  IN  CIVIL  CASES. 

8  125  (Iowa)  Justice  of  the  peace  held  to 
have  jurisdlcuon  to  render  judgment  upon  stip- 
ulation or  consent  of  parties  after  the  expira- 
tion of  the  three  days  allowed  by  Code,  |  4T>—, 
within  which  to  render  judgment  after  aubioi^ 
sion  for  final  Judgment- Worrall  v.  Des  Munea 
Retail  Grocers'  Ass'n.  138  X.  W.  481. 

S  128  (Neb.)  In  an  action  to  restrain  proceed- 
ings under  an  execution  and  to  set  aside  a  jvAi- 
ment  of  a  justice  of  the  peace,  evidence  htU 
to  sustain  a  finding  and  decree  for  plaintlE.— 
Cusick  V.  Brodsky,  138  N.  W,  145. 

1 130  (Iowa)  The  Judgment  of  •  justice  of 
the  peace  is  as  conclusive  on  the  parties  as  it 
the  judgment  of  any  other  court— Worrall  r. 
Des  Moines  RetailOroGers*  Ass'n.  138  K.  W. 

481. 

V.  REVIEW  OF  PROCEEDXNaS. 

(A)  Appenl  and  Brx«r. 

I  146  (Neb.)  Tbe  continuance  of  a  ciril  suit 
by  a  justice  of  the  peace  tor  more  than  W 
days,  in  violation  of  Code  (^v.  Proc  K  9(90, 
961,  without  the  consent  of  the  parties,  is  s 
final  order,  which  may  be  reviewed  by  proceed- 
ings in  error  in  the  district  court — Tongue  t. 
Lloyd,  138  N.  W.  78& 
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KNOWLEDGE. 

See  Corporations,  |  207:  Criminal  Law,  SS 
134,  8B1 :  DlMOTcry.  I  62;  Draloa,  i  74;  Elec- 
tridtr:  ^ppel,  H  IKS.  tk;  Evidence,  {219; 
Itun^Dce,  I  W8;^bel  and  Slander.  I  74; 
Railroadfl,  f  M:  Release,  H  17.  24;  Tendor 
and  Purchuer.  |  215. 

UCHES. 

See  CanceOatkm  of  InBtnimenls;  DQiiltj.  H  72, 

87. 

LANDLORD  AND  TENANT. 

Bee  Adverse  PossesBion,  {  45;  Easements,  |  17; 
igeotment,  8  49;  Injanction,*  38;  Judgment. 
§  684;  Mechanics'  Liens,  |  78;  PriaeiDal  and 
Ajcent,  I  171:  Taxation,  §  76;  Use  and  Occu- 
pation;  Vendor  and  Purchaser,  |  8;  Waters 
and  Water  Courses,  f  263. 

m.  XJUfDLORD'S  TITXE  AHB  BE- 
VERSION. 

<B)  Batoppcl  ot  Tenant. 

1 63  (S.D.)  A  tenant  cannot  question  the  ti- 
tle of  his  landlord  without  siirrenderins  posses- 
sion, and  tliereby  terminating  the  tenancy.— 
McManuB  v.  Halo;,  138  N.  W.  963. 

f  65  (S.D.)  A  tenant  cannot  qnestion  the  ti- 
tle of  an  assimee  or  (trantee  of  the  lessor.— 
HcManas  v.  Maloy,  138  N.  W.  963. 

IT.  T1BBM8  FOB  TSAB8. 
(A)  Hstue  mA  Blxtmt. 

{70  (S.D.)  A  tenant  while  complying  with 
the  terms  of  his  lease  has  an  estate  in  the 

£ remises  leased,  but  no  title  to  the  property. — 
[cManns  v.  Maloy,  188  N.  W.  963. 

VTL  PBEinSBS  Aim  gyjOTMEMT 

aud  itsb  thebbof. 

(A)  Deseriptlon,  nztent,  nnd  0«ndlti«n. 

S  124  (Iowa)  A  tenant  of  a  storeroom  on  the 
first  iloor  of  a  hotel  building  held  not  to  ac- 
quire any  right  to  have  constmcted  and  kept 
open  a  door  between  tbe  storeroom  and  the 
hotel  lobby.— Julius  A.  Bauer  &  Co.  t.  Cham- 
berlain, 138  N.  W.  903. 

itB)  Injvrles  from  Danseiwns  •»  DofeetlT* 

Condition. 

i  164  (Minn.)  Where  rented  premises  con- 
tained a  concealed  danger,  known  to  the  land- 
lord, but  unknown  to  tbe  tenant,  at  tbe  time 
'  of  the  lease,  the  landlord  was  liable  to  tlie  ten- 
ant or  bis  licensees  Cor  injuries  sustained  with- 
out negligence  on  their  part,  though  the  land- 
lord iDAde  no  covenant  to  repair.— Ames  v. 
Brandvold.  138  N.  W.  786. 

In  the  absence  of  a  landlord's  promise  to  re- 
pair, or  fraud  or  concealment  as  to  defects,  be 
IS  not  liable  to  a  tenant  or  his  licensees  for  in- 
juries sustained  by  the  unsafe  condition  of  the 
premises. — Id. 

A  landlord,  having  promised  to  repair,  is  lia- 
ble to  a  tenant  and  bis  licensees  for  delects  in 
his  premises.— Id. 

1 169  (Minn.)  A  complaint  against  a  landlord 
for  injuries  to  a  licensee  of  a  tenant  by  reason 
of  tbe  decayed  condition  of  tbe  timbers  of  an 
outhouse,  which  were  concealed,  Aeld  to  state 
a  cause  of  action.— Ames  v.  Brsjidvold,  138  N. 
W.  786. 

I  170  (Minn.)  A  landlord,  having  demised 
premises  with  a  nuisance  upon  tbem,  is  liable 
for  injnries  to  a  Uiird  person,  subsegnently  in- 
^j^ed  thereby.— Ames  v.  Brandvold,  188  N.  W. 


Tm.  BENT  ABD  ADTANOEB. 

(B)  Aetlons. 

S23I  (Iowa)  Evidence  held  to  sostain  the 
court's  finding  that  $228.26  was  owing  plaintiff 
for  t«nt— Maine  v.  Coostantine,  188  N.  W.  702. 

(O)  Lien. 

1 252  (Iowa)  That  a  lease  stipulated  for  a 
lien  in  terms  resembling  the  statutory  declara- 
tion of  the  landlord's  lien  did  not  make  the  lien 
a  statutory  one,  or  impair  its  validity  against 
a  purchaser  of  the  property. — Maine  T.  Con- 
stantlne,  188  N.  W.  702. 

{  254  (Iowa)  A  landlord's  lien  for  rent  under 
an  existing  lease  hetd  not  waived  by  the  execu- 
tion of  a  new  lease,  or  the  acceptance  of  snb- 
s^uent  rent— Maine  T.  Coostantine,  188  M.  W. 

I  262  (Iowa)  One  who  had  no  interest  in  the 
property  in  omtroversy  was  not  a  necessary 
party  to  an  action  to  enforce  a  landlord's  lien, 
though  he  at  one  time  had  an  interest  while 
the  property  was  subject  to  the  lien.— Maine  v. 
Constantine,  138  N.  W.  702. 

IX.  BE-ENTBT  ' ABS  BECOTEBT  OF 
FOSSES8ION  BT  UUIBLOBD. 

8  291  (SJ>.)  Under  Justice's  Code,  S  44,  re- 
lating to  the  nulntenauce  of  an  action  of  forci- 
ble entry  and  detainer,  held,  that  such  an  ac- 
tion was  maintainable,  not  only  by  the  lessor, 
but  by  his  assignee  or  grantee.- McManos  T. 
Maloy,  138  N.  W.  963. 

URCENY. 

See  Contracts,  |  129;  Criminal  Law,  ||  167, 
200,  395;  Embeszlement 

LAW  OF  THE  CASE 

See  Appeal  and  Error,  K  1097,  119S. 

LAW  OF  THE  ROAD. 

See  Highways,  81  172-186,  191. 

LEADING  QUESTIONS. 

See  Criminal  Law,  f  llfiS.  ■ 

LEASE. 

See  Landlord  and  Tenant 

LECTURES. 

See  Contracts,  |  190;  Damages,  f  118;  Evi- 
dence, 8  406.' 


LEGACIES. 


See  Wills. 


LEGISLATIVE  POWER. 

See  Municipal  Corporations,  88  63,  76L 

LETTERS. 

See  Evidence,  81  220,  271,  45S. 

LIBEL  AND  SLANDER. 

See  Evidence,  8  471. 

I.  WOBDS  AMD  ACTS  ACTIONABLE, 
AND  LIABILITT  THEBEFOB. 

8  7  (Iowa)  Words  M>oken  of  and  concerning 
plaintiff  to  her  son,  charging  her  with  being  a 
wbore  and  mother  of  a  bastard,  are  slanderous 
per  se.— Hahn  v.  Lampa,  18S  N.  W.  492. 

I  10  (Minn.)  A  publication  charging  by  way 
of  insinuation  that  cause  exists  for  removal  of 
a  county  commissioner  because  of  favoritism 
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An  article  statinu  tlmt  it  is  easy  "to  work" 
the  county  comniissioiiL'rs  is  actiunable ;  the 
word  "work,"  in  such  connectioD,  meaaiug  to 
obtain  from  an  ofiiciat  something  which  the 
law  does  not  permit,  or  to  tnm  to  some  particu- 
lar course  a  public  ufhcial  by  insidious  luetins. — 
Id. 

I IQ  (Wis.)  Words  in  the  natuie  of  an  ap- 
peal to  electors  to  omUuom  «t  aa  alection 
the  mling  political  cUqne.  relating  to  the  fitnesa 
for  office  of  those  adhpring  and  their  conduct 
in  office,  imputing  to  them  no  crime,  employing 
no  degrading  or  insulting  epithets  towards 
tbem,  but  only  In  extniTacutt  lugvaxe  de- 
nouncinjt  them  as  derelict  in  the  dimes  of 
their  office,  unfit,  unfaithful,  etCMUe  not  libel- 
ons.— Arnold  t.  Ingram,  138  N.  W.  111. 

I  19  (Wis.)  In  libel,  words  are  to  be  con- 
straed  according  to  their  plain  and  natural 
import— Arnold  v,  Ingram,  138  N.  W.  111. 

121  (Wis.)  Where  words  of  a  published  ar- 
tide  refer  to  all  officials,  with  nothing  to  show 
that  they  point  to  one  officer  iiiinc  thiui  any 
other  officer,  they  are  not  aeliunable  us  lil>el- 
OU8.— Arnold  t.  Ingram,  138  N.  W.  111. 

n.  pbivii.eoi:d  cobcmunications, 

AND  MALICE  THEREIN. 

1 48  (Wis.}  The  more  specific  and  serious 
charges  against  a  candidate  for  office  being 
true,  the  others,  in  the  nature  of  oonclnaions 
from  the  former,  must  be  accorded  1^  pro- 
tection of  the  qualified  priTlJege  ol  discnssing 
the  demerits  of  candidates  for  offiec-Hlxnold  t. 
Ingram,  138  N.  W.  111. 

Words  of  a  pnbllcatioD  as  to  candidates  for 
office  in  a  county  held  not  reasonably  suscep- 
tible of  any  defamatory  meaainx  as  zegards  the 
county  attorney,  but  tA  be  wltUa  thft  bounds 
of  fair  comment,— Id. 

I50V2  (Wis.)  Becanae  tiie  paper  ivhidi 
is  pnblished  an  article  on  candidates  for  county 
office,  privileged  in  that  county,  had  somo  cir- 
culation outside  the  county,  there  is  not  such  ex- 
cessive publication  as  to  give  a  right  of  recovery. 
—Arnold  t.  Ingram,  138  N.  W.  lUL 

XV*  AGTIOira. 

(A)  IU«lit  •<  Actlom  mmA  tlMMiMa. 

S  74  (Wis.)  One  participates  In  publication 
of  a  libel,  so  aa  to  make  himself  liable,  by 
delivering  manuscript,  wilii  knowledge  of  its 
statements,  to  a  iwimww  for  vnt^cation.— 
Arnold  T.  Ingram,  188  AT  W.  lU. 

(B)  PartiM,  PvdlMlawr  VnMMUaw«, 

{82  (Wis.)  Words  of  a  published  article  re- 
ferring to  all  officials,  with  nothing  therein  to 
show  that  they  point  to  one  officer  more  than 
any  other  may  not,  by  inuueudo,  be  shown  to 
refer  to  a  particular  oificer. — Arnold  v.  Ingram, 
138  N.  W.  111. 

S  86  (Wis.)  The  libelous  meaning  attempted  to 
lie  put  on  certain  words  by  innuendo,  being 
negatived  by  the  jury.  umJ  no  uilici-  meaning  be- 
ing offered  for  them,  they  furnish  no  support  for 
recovery.  -Arnold  t.  Incnm,  188  M.  W.  Ul. 

1 95  (Iowa)  Where  matter  relied  ntwn  in  miti- 
gation of  damages  in  an  action  for  slander  was 
not  separately  pleaded  as  required  by  Co<k'.  § 
it583,  it  was  not  available  for  that  purpose.— 
Hahn  T.  Immpa.  138  X.  W.  492. 

(O)  Bvldenee. 

S  107  (Iowa)  In  an  action  for  slander,  de- 
fendant's pecuniarf  condition  is  relevant. — 
Hahn  v.  Lumpa,  138  N.  W.  492. 

till  (Mich.)  In  an  actioD  for  libel  In  pub- 
lishing  an  article  concerning  a  claim  file<i  by 
plaintiff  before  the  board  of  supervisors,  evi- 
auoe  of  expressions  of  opinion  by  supervisors 
to  defendant's  repwter,  vke  wrote  the  artiele. 


(D)  Damagrea. 

8  121  (Iowa)  In  an  action  for  slander  of  a 
chaste  womu  by  calling  her  a  wboie  and  tbe 
mother  «E  ft  bwturd,  judgment  aw«zdine  her 

pa,  ISSNTw'.  408. 

(B)  Trial,  JwAsmeat.  mm*  Be^«w. 

1 123  (Mich.)  BetractioQ  of  a  Ubd  Iwrlnc 

been  published  under  Oomp.  Laws  1897.  I  10- 
425.  the  question  <^  its  completeness  was  a 
question  of  law  for  ttie  court. — Gripman  v. 
Kitchel,  138  N.  W.  1041. 

f  1 23  (Wis.)  Where  there  Is  no  ambignity  in 
alleged  lihelotw  lancwg^  Iti  nxaning  ia  tor  the 
court  to  deteraiim^Ainold  t.  Is^smm,  188  N. 
W.  lU. 

WheOwr  tht  occasion  of  alleged  Ubdoo*  lan- 
guage was  one  affording  to  the  writer  a  qnali- 

fied  privilege  or  right  of  fair  comment  and  crit- 
icism is  a  question  for  the  court. — Id. 

In  libel  the  question  of  malice  is  for  the  jory. 
— Id. 

The  qneslon  of  the  meaning  of  an  alleged  IlbeL 

when  the  words  are  ambifriioua  or  fairly  sns- 
ccjitible  of  a  libelous  meaninn,  is  for  the  jury; 
their  inquiry  being.  How  did  the  persons  to 
whom  ther  wm  mrigiiWy  niilili*i,a  —ilir 
stand  Aemf— Id. 

§  125  (Wis.)  The  finding  negatirinc  M  iM- 
tive  in  the  publication  on  an  occasiao  «C  VMB- 
fied  privilege  is  equivalent  to  one  ot  gooi  taith 
and  absence  of  waMat^-AxaM  t.  Injiaifc  188 
N.  W.  111. 

UCEMSES. 

See  Criminal  Lkw,  I  886;  Landlord  and  Ten- 
ant, §{}  IM,  19;  Municipal  Corporationa,  { 
591 ;  Physicians  and  Snrgeons,  g|  5.  6. 

I.  FOB  OOOITPATIOKB  AlfD  PKIVI- 

I  5</2  (Minn.)  Ordinances  of  the  city  of  St. 
Paul  held  not  an  exercise  of  its  lecrislntive  1}:<\k- 
er  to  lieenee  and  regulate  ilii'ati'i"s  and  sho^^-: 
but  the  council  retain  the  power  to  license  and 
regulate  them,  including  the  9VWW  to  zefne  a 
license  in  a  particular  case.— State  T.  Bcdlng- 
ton,  138  N.  W:  430. 

i  6  (Neb.)  Under  Comp.  St.  1011,  c  13,  art 
3,  $  48,  sobd.  9,  each  city  of  the  first  class  hav- 
ing more  than  0,000  and  less  Oian  2S.O0O  inhab- 
itants may  levy  a  tax  on  every  business  or  oc- 
cupation carried  on  within  its  territorial  lim- 
its, excepting  those  enumerated  in  the  proviso 
clause.— City  of  Grand  Ishud  v.  Postal  Tele- 
graph Cable  Oo»  188  N.  W.  108. 

A  city  of  the  first  class  having  more  than  5,- 
000  and  less  than  25,000  inhabitants  may  enact 
an  ordinance  imposing  on  tele;;raph  compani-s 
a  license  tax  of  a  reasonable  sum  per  annum.— 
Id. 

§  6  (Wis.)  The  extraordinary  power  given  to  a 
city  of  licensing  conduct,  business  or  transar- 
tioDS  for  the  purpose  of  regulating  the  same, 
is  not  to  be  presumed  but  muse  be  plainly  con- 
ferred.—Chain  Belt  Co.  T.  CSty  of  Milwaokre; 
138  N.  W.  621;  Reliance  Laundry  &  Cileaning 
Co.  V,  Same,  Id.  fi23. 

A  statute  sivinj;  power  to  license  must  be 
strictly  construed;  and  doubts  arising  from  the 
language  employed  must  be  resolved  In  fimr 
of  the  public— Id. 

Licenses  for  the  purpose  of  reeulation.  grunt- 
ed iinder  iin  cxitcIsi'  of  the  polici'  power  ui;i?t 
have  special  lesislative  authorization. — Id. 

Under  the  charter  of  MilwaohMh  e>  4»  |  Ik 
power  to  license  and  regulate  elentor  OpUllas 
held  not  to  be  implied.— Id, 

§  7  (Neb,)  Where  the  ordinance  imposes  a  tax 
equal  in  amount  on  all  telegraph  cwnptaies.  It 
does  not  Tlolato  OMWt  ait  8^  tt  1.  €k  nvai^ 
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iai  nnlfomdtr  and  eqnali^.— Ottv  of  Giud  la- 
land  Postal  Teleflrrairii  Cable  Co.,  138  N.  W. 
169. 

The  amoant  of  an  occapation  tax  la  act  to  be 
meaauzed  hr  the  profita  at  the  boainesB  taxed, 
and  1^  coDHdend  aa  an  inddent  to  local  govern- 
ment, it  appeara  prima  fade  reaaonable  in 
amonntf  the  courts  will  not  declare  the  ordi- 
nance void,  unleM  it  ia  dearly  ahown  that  the 
license  cbaifed  ia  nnceaaonable  or  confiacatoi7. 
—Id. 

1 7  (Wla.)  Laws  1906.  e.  490.  anthortzlnc  the 
impoaition  of  license  feee  on  transient  mer* 
chants,  etc,  did  not  empower  local  munlcipal- 
itiea  to  raact  fees  which  were  so  high  as  to 
prohibit  or  destroy  the  occupation.>-Hjity  of 
Monroe  v.  Ikkdelman,  133  N.  W.  7a 

An  ordinance  of  a  dd'  of  4,500  population 
lmi>oslnc  a  dally  license  fee  of  $25  on  transient 
merchants  under  Laws  1906,  c.  400,  held  on- 
reasonable  and  confiscatory.— Id. 

Where  a  mnnidfMU  corporation  had  author- 
ity to  fix  per  diem  fees  fw  transient  merchants 
up  to  a  specified  limit,  whether  the  ordinance 
was  within  the  limita  and  purposes  spedfied 
by  the  delegated  power  was  a  judicial  qnea- 
tion.— Id. 

Laws  1906,  c.  490,  anthoriiing  the  Imposition 
of  per  diem  fees  on  transient  merchants,  did 
not  authorise  the  imposition  of  fees  ao  hixh 
that  the  business,  which  is  a  lawful  one,  could 
not  be  carried  on  at  a  profit.— Id. 

LIENS. 

See  Aetton,  |  BO;  Building  and  Loan  Assoda- 
tions;  Chattel  Mortgages,  8  41:  Covenants,  1 
U6:  Drains,  |  49:  Evidence.  I  427:  Frau£ 
S  22:  Judgment  H  789,  76^785;  Landlord 
and  Tenant,  H  2S2-282;  Loga  and  Logd^ 

t28:  Mec&nlcs*  JUena;  Hortnns,  fml 
ouKlpal  Oozpoiations,  fi  878,  619. 

f  7  (Mich.)  A  contract  wherein  a  son,  in  con- 
aiaeration  of  a  deed  trom  his  mother  of  her 
dower,  agreed  to  give  her  one-third  of  the  in> 
come,  held  one  on  which  equity  conld  decree  an 
accoontiag  and  a  Hen  for  the  income.— Holden 
V.  Butler.  188  N.  W.  1071. 

LIFE  ESTATES. 

Sea  Homestead,  {  141;  WUla.  H  006;  914. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession:  Equity,  8  87;  Muntci- 
pal  Corporations,  |  6l3;  Recorda,  |  9;  Stat- 
utes, I  117;  Taxation,  {  722;  Tenancy  la 
Common,  |  15;  Wills,  |  427. 

X.  STATUTES  OF  UMITATIOH. 

(A)  Mature,  Talldlty,  and  CoBstrBctloa  la 
Oeneral. 

1 4  (Wis.)  Const  art.  10,  S  2.  providing  that 
moneys  derlyed  by  the  state  from  fines  shall 
be  aet  apart  for  school  purposes,  does  not  pro- 
hibit the  Legislature  from  applying  limitation 
statutes  to  bar  recovery  by  the  state  of  the 

Sroceeds  of  fines  collected  by  municipalities.— 
Ute  T.  City  and  County  of  Milwaukee,  188  N. 
W.  1008. 

i  1 1  (Wia)  Under  St  1898.  {  4229.  making 
limitatioQe  applicable  to  actions  by  the  state, 
and  its  amendment  (Iaws  19(^,  c  1),  fixing  the 
limitation  for  the  recovery  of  a  penalty  accru- 
ing to  the  state,  the  right  of  the  state  to  re- 
cover fines  collected  by  municipalities  may  be 
barred  by  limitations.— State  v.  City  and  Coun- 
ty of  Milwaukee.  138  N.  W.  1006. 

St  189a  I  4229,  making  the  limltationB  pre- 
scribed by  statute  applicable  to  Uie  state,  ap* 
pUes  where  the  state  sues  as  trustee  of  the 


Bcbocd  fond,  as  well  as  where  it  aeein  to  mfMce 
demands  in  its  proprietary  capadty. — ^Id. 

I  13  (Mich.)  A  judgment  debtor  whose  solid- 
tor  by  irregular  practice  induced  the  judge  to 
delay  granting  a  petition  for  leave  to  iraue  exe- 
cQtion  until  after  ten  yeara  from  the  entry  of 
the  decree  held  estopped  to  plead  statute  of 
limitations.— Albert  Fattorson.  188  N.  W. 
220. 

n.  OOBCFUTATION  OF  PEBIOS  OF 
UMXTATIOH. 

(A)  Aeeraal  at  Blsht  of  AeHaa  •«  Da- 

teasa. 

143  (S.D.)  A  statute  of  limitations  does  not 
b^n  to  run  until  an  action  will  lie  to  enforce 
the  claim.- Minnehaha  County  t.  Boyce,  138 
N.  W.  287. 

S  46  (Iowa)  Where  a  real  estate  broker  selling 
land  to  a  purchaser  agreed  to  procure  for  him  a 
loan  at  5  per  cent,  and  to  pay  any  difference 
if  obliged  to  pay  a  higher  rate,  limitations  did 
not  begin  to  run  on  the  promise  until  the  pur- 
chaser was  compelled  to  pay  additional  intereat 
— Depagh  V.  Brown,  138  N.  W.  908. 

1 50  (Iowa)  Where  the  services  sued  for  were 
continuous  with  the  exception  of  one  or  two 
brief  periods  when  plalDtiff  was  absent  on 
visite,  limitations  did  not  run  against  any  part 
of  the  cause  of  action.— In  re  01dfield*B  Es- 
tate, 138  N.  W.  846. 

S  55  (Neb.)  A  cause  of  action  for  damages 
from  the  overflowing  of  land  through  the  neg- 
ligent maintenance  of  a  dam  across  a  ditch 
emptying  into  a  river  arises  when  the  damages 
are  sustained.— Christensen  v.  Omaha  Ice  & 
Cold  Storage  Co.,  138  N.  W.  141. 

{ 58  (S.D.)  Under  Laws  1895,  c.  98  (Pol. 
Code,  I  644),  an  action  by  a  county  to  recover 
payments  by  it  for  an  insane  person's  mainte- 
nance, made  more  than  six  years  before  her 
death,  is  not  barred. — Minndiaha  County  t. 
Boyce,  138  N.  W.  287. 

(D)  Death  aad  Adaalalatratlaa. 

1 83  (Iowa)  The  running  of  limitetiona 
against  a  cause  of  action  for  breach  of  a  mar- 
riage promise  ia  not  suspended  by  the  death  of 
the  promisor.— In  n  OhUleld's  Estate,  138  K. 
W.846. 

(F)  Inarnae,  Hlataka,  Traat,  Fraad,  and 
CoaaaalKaat  af  Caaaa  af  AaUaa. 

!  102  (Wis.)  The  mle  that  limitationa  do  not 
run  against  the  trustee  of  an  express  trust  ap- 
plies only  in  equitable  actions  between  the 
trustee  and  the  cestuis  que  trustent — State  v. 
City  and  County  of  Milwaukee,  188  M.  W.  1006. 

(B)  C;oaimeBeeaieBt  af  Aetlan  ar  Otkav 

Praeaedlav. 

f  127  (Minn.)  Where  an  amended  complaint 
stetes  the  same  cause  of  action  aa  alleged  in 
the  original,  the  action  so  pleaded  must  be 
treated  as  instituted  at  the  time  of  the  service 
of  the  summons,  for  the  purpose  of  detenniniog 
whether  limitati(nu  had  run  before  servioe  <» 
the  amended  complaint— Gilbert  t.  Gilbert  138 
N.  W.  943. 

IV.  OPERATION  AMD  EFFECT  OF 
BAB  BT  UmTATIOK. 

1 169  (Iowa)  A  suit  by  an  heir  to  cahcel  a 
conveyance  of  land  located  in  Iowa  is  not  bar- 
red merely  because  the  remedy  available  in  a 
sister  state,  where  the  grantor  and  grantee  re- 
sided at  the  time  of  the  execution  of  the  deed, 
la  barred,  notwlthstandineCode,  {  8462.— Cnr- 
tis  T.  Armagast  188  N.  w.  873. 

A  cause  of  action  for  the  cancellation  of  a 
deed  conveying  land  In  Iowa  on  the  ground  of 
the  fraud  of  the  grantee,  committed  in  a  dster 
stete  where  the  deed  was  executed,  AeM  to  arise 
in  Iowa,  within  Code,  {  3462. — Id. 
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V.  FLEADIHO,  BVIPEKOB,  TBIAI^ 
AMD  BEVIBW. 

f  180  (Midi.)  Bar  of  llmitatioiu  may  be  rais- 
ed ^  demnrier  where  it  appears  od  the  face  of 
the  biU.— Rodgen  v.  Beckel,  138  N.  W.  202. 

1 180  ^inn.)  The  etatute  of  limitatiooB  ia 
not  available  on  demurrer,  nnlesB  It  clearly 
appears  from  the  face  of  the  pleading  attacked 
that  the  Btatate  baa  run  acaiost  the  eaiue  of 
action  alleged.— Gilbert  t.  Gilbert,  188  M.  W. 

^'        LIQUOR  SELLING. 

See  IntoxieatlBg  Liquors. 

LIVE  STOCK. 

See  CanietB,  H  215-228. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associatioiu. 

LOANS. 

See  Gontraeta,  ff  840.  848.  349;  Fraud,  i  41. 

LOCAL  OPTION. 

See  Intoxicating  Liqnon. 

LOGS  AND  LOGGING. 

See  Appeal  and  Error,  |  843;  Judjcment,  |  736; 
Master  and  Servant.  (  88;  Trial,  |  256; 
Vendor  and  Purchaser,  |  351. 

I  26  (Minn.)  The  owner  of  horses,  who  hires 
them  to  a  contractor  to  aid  In  hanlinK  logs,  and 
performs  no  "manual  labor  or  other  services" 
in  connection  with  the  logs.  Is  not  entitled  to  a 
lien  on  the  \ogB,  under  Rev.  Laws  1905,  t 
3524.— McKionon  v.  Red  River  Zfumber  Co., 
138  N.  W.  781. 

LUNATICS. 

See  Insane  Fenons. 

MALICE. 

See  Libd  and  Blander,  |f  123.  12B. 

MALICIOUS  PROSECUTION. 

n.  WANT  OF  PBOBABI.E  0A1T8E. 

i  25  (Mich.)  Where  first  one  party  and  then 
the  other  to  litigation  was  successful  in  the  cir- 
cuit or  Supreme  Court,  this  negatived  tfae  claim 
of  one  party  that  the  rights  of  the  other  were  of 
such  a  doubtful  character  as  to  warrant  the  be- 
lief that  she  and  her  attorneys  were  engaged  in 
a  fraudulent  and  malicious  attempt  to  oppress 
and  harass  the  party  setting  np  such  claim  by 
bringing  foandatioQless  actions.— Carpenter  t. 
Hood,  138  N.  W.  241. 

MALPRACTICE. 

See  PbT^cianB  and  Saigeon%  |  1& 

MANDAMUS. 

I.  HATVU  ASm  OBOUIIDS  IH  OEV- 
EltATi. 

I  I  (Wis.)  In  harmony  with  the  liberal  spirit 
of  tiie  Code,  the  use  of  mandamus,  in  general, 
should  be  favored,  where  permissible  at  ail,  as 
the  most  expeditious  mode  of  vindicating  the 
right— SUte  T.  Arnold,  138  N.  W.  7^ 

1 4  (N.D.)  The  Supreme  Court,  in  the  exer- 
cise of  its  power  of  superintenditiK  control,  will 
not  make  permanent  on  alternative  writ  of 
mandaiQiiB  commanding  the  district  court  to 
vacate  order  dismissing  contempt  proceed- 
ings; remedy  by  appeal  being  adequate.— 
State  y  r>istrict  Court  of  Grand  Irorks  County, 
If,  ^  088. 


{  10  (Mich.)  Mandamus  is  not  a  writ  of  right, 
aiul  is  allowed  only  in  furtherance  of  justice, 
and  is  not  allowed  onlesB  relator  shows  a  clear 
legal  right  thereto. — Cook  v.  Board  of  Election 
Com'ra  of  Cheboygan  Connty,  138  N.  W.  1. 

{  15  (Iowa)  In  mandamus  to  compel  a  rail- 
road company  to  comply  wiUi  an  <»dinuice  re* 
quiring  me  erection  of  gates  at  a  cnMaing,  it  is 
no  defense  that  the  ordinance  requires  an  in- 
tersecting railway  to  maintain  other  gates  at 
such  crotHng,  and  it  has  not  coinplied.— City  <rf 
Gonndl  BloOs  v.  lUinoia  Oenb  B.  Oa,  138  N. 
W.  881. 

n.  SUBJECTS  AKB  PUBPOSES  OP 

BEIJEF. 

(A)  Aets  Kntt  ProeeedlKSs  af  Cowts. 
JadvcB.  aaA  Jvdlel«l  Ofllesrs. 

§  26  (Micb.)  Mandamus  will  not  lie  to  set 
aside  the  action  of  the  lower  court  on  account 
of  irregularities  In  proceedings  which  were  waiv- 
ed in  that  court,  or  for  defects  which  are  not 
jurisdictional,  or  which  do  not  otherwise  alTect 
the  very  right  of  relator.— take  t.  Houghttm 
Circuit  Judge,  138  N.  W.  249. 

i  4S  (8J>.)  One  instituting  a  proceeding  un- 
der Pol  Code,  IS  S20S~3Za,  for  the  removal 
of  a  neglected  child  to  a  home  for  dependent 
children,  may  by  mandamus  compel  the  conrt  to 
proceed  and  try  the  issues  without  continuing 
the  proceedlnra  to  allow  a  Jury  trial. — State  t. 
Taylor,  138  N.  W.  372. 

S  53  (Neb.)  The  Supreme  Court  has  jurisdic- 
tion by  mandamus  to  compel  a  judge  of  the  dis- 
trict court  to  vacate  an  order  of  Injunction  if 
tfae  district  court  was  entirely  without  Juiiadic- 
tion  to  make  the  order.— State  t.  OrmTes,  133 
N.  W.  153. 

(B)  Aets  mua  Proeeedlnv*  •!  Pvblle  oa- 
eera  and  Boards  and  Manlolpalltl««. 

S77  (Wis.)  Mandamus  is  a  proper  remedy, 
where  a  person  has  Ijeen  unlawfully  removed 
from  office,  regardless  of  the  place  having  been 
filled  before  commenc«nent  of  the  proceedings. 
—State  T.  Arnold,  138  N.  W.  78. 

Mandamus  in  exceptional  cases  may  or  may 
not  be  used,  in  the  discretion  of  the  court, 
there  being  no  absolute  rule  as  to  its  use  to 
obtain  possession  of  an  office,  except  tliat  a 
claimant,  having  no  prima  facie  tide  against 
one  in  possession  holding  by  right,  at  teut  de 
facto,  cannot  avail  himself  of  It. — Id. 

A  person  who  has  been,  ander  the  forms  of 
law,  dispossessed  of  an  <mce  to  which  he.  at 
best,  baa  only  a  de  facto  right,  la  not  entitled 
to  regain  possession  by  mandamus. — Id. 

177  (Wis.)  Under  Civil  Service  Law  (Laws 
1^5,  c.  313)  8  4t  as  amended  by  Laws  1911,  c. 
547,  I  2,  an  assessor  of  the  city  of  Milwaukee, 
removed  by  the  tax  commissioner  of  the  city 
for  cause,  cannot  c<»npel  his  reinstatement  by 
mandamus,  but  he  must  pursue  his  remedy  be- 
fore the  civil  service  commission. — State  t.  Ar- 
nold, 138  N.  W.  86. 

E  95  (Iowa)  Where  tiie  board  of  auperrison 
acted  upon  an  owner's  claim  for  damages  frmn 
the  establishment  of  a  drain  and  justinably  re- 
jected it,  the  owner  cannot  have  the  correctness 
of  such  decision  reviewed  by  mandamus.— Col- 
lins T.  Board  of  Sup'rs  of  Pottawattamie  Conn- 
ty, 138  N.  W.  IO9K 

(O)  Aets  ud  ProeMdIavs  oC  Private  Gar* 
poratlons  aad  ladlvldaala. 

1 1 22  (Minn.)  Though  a  writ  of  mandamos 
ma^  issue  to  private  domestic  corporaticms  and 
their  officers,  it  will  not  lie  to  regulate  the 
affairs  of  unincorporated  societies  or  associs- 
tions.— State  v.  Cook,  138  N.  W.  432. 

1 132  (Iowa)  Mandamus  will  tie  to  compd  a 
railroad  companjr  to  comply  with  a  valid  rity 
ordinance  requiring  it  to  Install  and  operate 

fatea  at  a  street  intersection. — City  of  Council 
tluffi  T.  lUioois  Cent  fi.  Oo„  138  M.  W.  8(0. 
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{  151  (Wis.)  In  mandamos  oflkers  of  a 
town  school  district  remaining  after  part  of 
such  district  had  been  annexed  to  a  city  seeb- 
inz  an  adjudication  that  no  joint  scbocd  dis- 
trict had  been  formed  thereby,  hold,  that  the 
city  was  a  proper  party  defendant.— State  t. 
Schriner.  138  N.  WT  633. 

§  163  (Minn.)  Under  Rev.  Laws  1006,  U 
4558,  4561-4563.  the  respondent  may  demur  to 
the  petition  and  alternative  writ  in  a  manda- 
mus case.— State  t.  Cook,  138  N.  W.  482. 

S  164  (Mich.)  Where  in  mandamus  no  issue  of 
fact  is  made,  the  respondent's  answer  must  be 
accepted  aa  true.— Leke  v.  Houghton  Circuit 
Judge.  138  N.  W.  24S. 

MANDATE. 

See  Appeal  and  Brror,  SS  1194,  1195. 

MANSLAUGHTER. 

See  Homidde. 

MARKET  VALUE. 

See  Evidence.  |  113. 

MARRIAGE. 

See  Divorce;  Hnabaud  and  Wife;  Seduction, 
84,  46,  bo. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  (S  204.  1053;  Constitu- 
tional Law.  H  89,  245,  301;  Contracts,  jg 
129,  148;  Electridty;  Embezzlemeat,  §  11 ; 
Evidence,  ||  220,  613;  Frauds,  Statute  of,  IS 


53,  118;  Insurance,  f  126:  Neigligence,  J8 
98,  136, 141:  Pleading.  I  20;  Beleaw.  |  57; 
Trial,  IS  133.  252,  266;  Wlineoeib  t  260; 
Work  and  Labor. 

I.  THE  BEI.ATIOX. 

<0  Termination  and  mscimrse* 

i  30  (&fich.)  A  willfnl  refusal  or  neglect  of  a 
servant  to  obey  the  lawful  and  reasonable  or- 
ders of  his  master,  or  those  representing  him, 
iustifieB  his  discharge.— Ernst  v.  Qnuid  Rapids 
Engraving  Co.,  188  N.  W.  1050. 

A  servant  who  refuses  to  take  orders  from  his 
foreman,  and  who  uses  abusive  and  obscene  Ian- 
guaae  toward  him,  is  guilty  of  misconduct  jus- 
tifying his  discharge,  provided  he  knows  at  the 
time  that  the  foremaa.ls  his  superior.— Id. 

n.  SERTIOES  AMD  COHFEXSATIOK. 

(A)  Pevformum  o<  Serrlees. 

S  54  (Mich.)  The  duty  of  a  servant  to  obey 
lawful  and  reasonable  orders  of  bis  master,  or 
those  representing  him,  is  implied  from  the  con- 
tract of  eniployment- Ernst  v.  Orand  Bapids 
Bngravlng  Co.,  138  N.  W.  1060. 

(B)  Wasei  and  Other  Remuneration. 

f  72  (Iowa)  Mere  knowledge  by '  an  employer 
that  the  employe  is  doing  particular  work  for 
the  employer  does  not  raise  an  implied  promise 
to  pav  additional  compensation  therefor.— See- 
vers  V.  Cleveland  Coal  Co..  138  N.  W.  793. 

S  80  (Iowa)  In  an  action  on  an  express  agree- 
ment of  employment,  direct  evidence  of  such 
agreement  Is  not  required  If  the  facta  and  clr- 
cnmstances  fairly  show  such  agreement — In  re 
Oldfield'B  Estate.  138  N.  W.  846. 

Xn.  KAITBVS  IXABIMTr  FO&  IH- 
JUBIES  TO  SEBVAHT. 

(A)  Nature  and  Kxtent  In  General. 

I  86  (Mich.)  A  contractor  to  cut  and  deliver 
timber  at  fixed  prices  at  designated  places  is 


an  Independent  extractor,  where  the  contract 

does  not  reserve  to  the  employer  tbe  right  to 
control  the  details  of  the  work.—McBride  Jer^ 
ry  Madden  Shingle  Ca,  138  N.  W.  1077. 

The  relation  of  master  and  servant  exists 
where  the  employer  retains  the  right  to  direct 
the  manner  in  which  tbe  work  shall  be  done 
as  well  as  the  result  to  be  accomplished. — Id. 

Acts  of  an  overseer  of  an  employer,  employ- 
ing an  independent  contractor.  .  held  not  to 
umount  to  such  control  of  the  work  as  to  create 
the  relation  of  master  and  servant  between  an 
employ^  of  the  independent  contractor  and  the 
employer. — Id. 

(B)  TmIs,  Maeblnerr,  Appllaneoa,  and 
Plaeee  for  Worlc. 

§{101,  102  (Iowa)  An  employer  must  furnish 
bis  employ^  a  reasonably  safe  place  in  which  to 
work,  and  maintain  tbe  same  In  reasonable  re- 
pair.—Murray  T.  Swanwood  Coal  Oo.,  188  N. 
W.  887. 

S  103  (Wis.)  It  was  the  nondelegable  duty  of 
a  master  to  inspect  appliances  connected  with 
a  crane  used  in  unloading  steel  billets,  and  see 
that  they  were  fit  for  use.— Bertulls  Illinois 
Steel  Co.,  138  N.  W.  613. 

I  1 18  (Iowa)  It  was  the  duty  of  tbe  operator 
of  a  mine  to  double-timber  the  roof  of  a  road- 
way on  notification  by  a  miner  that  tbe  same 
was  necessarr  to  protect  the  roadway. — Brad- 
dicfa  V.  Phillips  Coal  Co.,  138  N.  W.  406. 

i  1(9  (Neb.)  The  erection  of  a  telephone  dis- 
tributing pole  about  2^  feet  from  the  poles 
and  wires  of  an  electric  light  company  carry- 
ing highly  charged  insulated  wires  and  uninsu- 
lated wires  wluch  were  not  intended  to  carry 
electrical  currents  is  not  negligence.— Wilkins 
V.  Water  &  Light  Co.  of  Nebraska  aty,  138  N. 
W.  764. 

I  (29  (Wis.)  The  causes  assigned  by  a  serv- 
ant injured  by  a  flywheel  set  up  on  its  face 
falling  over  upon  him  held  not  the  Moximate 
canse  of  the  accident.— Kimball  v.  Universal 
Crushed  Stone  Co.,  138  N.  W.  91. 

(O)  Methods  of  Work,  Rales,  and  Orders. 

8  (37  (Mich.)  A  railroad  switching  crew  held 
negligent  in  restoring  to  a  freight  train  certain 
detached  cars  without  uotice  to  the  train  crew, 
resulting  in  injury  to  plaintiff  the  head  brake- 
man  of  the  train.— Sonsmith  T.  Pere  Maianette 
B.  Co.,  138  N.  W.  347. 

S  (45  (Mich.)  A  railroad  rule  held  not  to  re- 
quire as  a  matter  of  law  that  the  head  brake- 
man  should  place  a  signal  at  the  rear  of  the 
train  between  the  tracks  for  his  protection  be- 
fore going  between  the  first  car  and  the  engine 
to  cut  oS  the  air.- Sonsmith  v.  Fere  Marquette 
R.  Co..  188  N.  W.  847. 

(D)  Warnlnac  and  Instmctlnac  Servant. 

I  ISO  (Wis.)  A  master  Is  not  negligent  in 
failing  to  warn  his  servant  of  danger,  unless 
he  knows  of  the  danger,  and  knows  that  tbe 
servant  is  excusably  ignorant  thereof.— Govelli 
v.  Cooper  Underwear  Co.,  138  N.  ^* 

{  (54  (Wis.)  Warning  is  unnecessary  where 
the  servant  is  familiar  with  the  work  and  ai>- 
pliances,  or  when  the  dangers  are  well  known 
to  the  servant,  or  are  such  aa  he  Is  fully  ca- 
pable of  appreciating. — Budney  t.  American 
Candy  Co.,  138  N.  W.  609. 

S  154  (Wis.)  The  master  is  under  no  duty  to 
warn  of  the  danger  an  employ^  who  fully  knows 
and  appreciates  the  situation. — ^Van  lAnter  v. 
Worden-Allen  Co..  138  N.  W.  1016. 

1 155  (Wis.)  A  master  is  not  required  to  give 
warning  of  visible  and  obvious  dangers  to  a 
servant  who  possesses  the  intelligence,  under- 
standing, and  experience  to  comprehend  and 
appreciate  them.-— Covelli  v.  Cooper  Underwear 
Co.,  138  N.  W.  40. 
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(B)  FelloTT  SerT-mafji. 

1  174  (Mich.)  Under  Comp.  L&wb,  SS  6284, 
tteoS,  prohibiting  a  railroad  from  employiDg  one 
addicted  to  the  use  of  Intozicatiog  liquors,  the 
mere  fact  that  a  compan;  4iad  knowledge  of  or 
wajB  chargeable  with  knowledge  of  the  &ct  that 
a  eooductor  osed  Uqaors  held  insufficient  to  im- 
pose on  it  liability  at  o>mmon  law  for  injuries 
to  a  brakeman.— Wallin  r.  Aicadia  ft  B.  B.  Z^. 
Co..  138  N.  W.  270. 

1 180  (Mich.)  Fellow  Servant  Act  Mrf  appli- 
cable to  street  railroads.— Arends  Grand  Iwp- 
ids  By.  Co.,  138  N.  W.  195. 

f  180  (Mich.)  Pnb.  Acts  1909,  No.  104,  S  4, 
aboUshiiig  defense  of  fellow  servant,  in  action 
against  railroads  for  injuries  to  employes  un- 
der certain  circumstances  held  not  unconstitu- 
tional.—Sonsmith  V.  Pere  Marquette  B.  Co., 
138  N.  W.  347. 

{  185  (Neb.)  Whether  an  employ^  is  a  fel- 
low 8«rrant,  or  representative  of  a  master,  is 
determined  by  whether  be  is  charged  with  the 
performance  of  a  Anty  properly  belonging  to 
the  master.~MitcheU  T.  Omaha  Packing  Go., 
138  N.  W.  739. 

Where  a  master  directs  an  employ^  to  per- 
form a  duty  personal  to  himself,  he  is  liable  for 
the  negligence  of  that  other, — Id. 

I  108  (Mich.)  A  head  brakeman  and  a  awltcb- 
ing  crew,  servants  of  the  same  master,  held 
fellow  servants,  so  that  a  railroad  company 
was  not  liable  at  common  law  for  injuries  to 
the  brakeman  by  the  nesligence  of  the  switch- 
ing crew.— Sonsmith  v.  Pere  Maxqnette  B.  Oo., 
13S  N.  W.  347. 

(F)  RlalM  AMi»Be«  by  Bamst. 

f  203  (Wia)  AssumptSmt  of  risk  and  absence 
of  contributory  negligence  may  coexist;  the 
former  relating  to  assumption  by  an  employ^ 
of  a  risk  alrttdy  in  existence  when  assumed, 
and  die  latter  to  oondoct  on  his  part  increaa* 
ing  an  existing  risk,  or  creating  or  contributing 
proximately  to  a  new  one.— Van  Dlnter  t. 
Worden-AUen  Co.,  138  N.  W.  1016. 

i  204  ^Mich.)  A  brakeman  who  continued  in 
the  service  after  knowledge  of  the  railway  com- 
pany's breach  of  statutory  duty  in  employing  a 
conductor*  addicted  to  the  use  of  intoxicating  liq- 
uors did  not  thereby  assume  the  risk  of  injury 
arising  from  the  act  of  the  conductor.— Wallin 
V.  Arcadia  A  B.  E.  By.  Co.,  138  N.  W.  270. 

S  204  (Mich.)  A  servant  does  not  aasume  the 
risk  of  injury  from  the  master's  violation  of  a 
statute.— Sonsmith  v.  Pere  Marquette  R.  Co., 
138  N.  W.  347. 

Pub.  Acts  1909,  No.  104,  S  4,  abolishing  de- 
fense of  assumed  risk  in  actions  against  rail- 
roads for  injuries  to  employes  under  certain 
circumstances  Acid  not  unconstitutional. — Id. 

i  204  (Wis.)  The  defense  of  assumption  of 
risk  is  not  abolished  by  St  1898.  I  1638—81, 

Siroviding  that  one  employing  another  to  per- 
orm  lalmr  in  the  erection  of  a  bnilding  shall 
not  furnish  for  the  performance  of  snch  labor 
hoists  which  are  unsafe.— Van  Dinter  v.  Wor- 
den-Allen  go.,  138  N.  W.  1016. 

1 205  (Iowa)  An  employ^  may  assume  that 
the  employer  has  furnished  him  a  reasonably 
safe  place  In  which  to  work. — Murray  v.  Swan- 
wood  Coal  Co.,  138  N.  W.  887. 

g  206  (Iowa)  An  employ^  assumes  the  risks 
which  are  incident  to  the  employmuit  after  the 
employer  has  fumisbed  him  a  reasonably  safe 
place  in  which  to  work. — Murray  t.  Swanwood 
C»»al  Co..  138  N.  W.  887. 

1217  (Iowa)  If  an  employe  did  not  know  of 
any  danger  to  be  anticipated  from  a  pillar  near 
wlucfa  he  was  excavating  and  his  work  did  not 
apparently  undermine  the  pillar,  be  could  as- 
sume that  it  was  safe  to  work  near  it — Johnson 
V.  Com  Products  Befining  Co..  138  N.  W.  516. 

12(7  (Iowa)  Servant,  injured  by  reason  of  a 
defective  machine  which  he  was  operating  for 
^  ^Bt  tlm^        not  to  have  wmroea  the 


risk.— Spencer  v.  Updike  Grain  Co^  138  N.  W. 
820. 

1 217  (Neb.)  Wlere  a  machine  fi  unsafe,  be- 
cause not  properly  guarded,  and  an  employ^, 
with  knowledge  thereoL  takea  durge  witbrnit 
objection,  and  is  injured,  he  assmnes  the  risk. — 
Bradford  v.  Bee  BIdg.  Co..  188  N.  W.  734. 

1217  (Wis.)  A  person  employed  in  a  garage, 
with  knowledge  that  the  character  of  the  work 
carried  on  therein  makes  the  floor  wet,  sreasy, 
and  dirty  at  times,  assumes  any  risk  incident 
to  grease  t>ecoming  attached  to  his  shoea  b; 
reason  of  walking  over  the  floor.-~Kassnbowsld 
V.  Jobnson  Service  Co.,  138  N.  W.  54. 

I  219  (Wis.)  The  danger  of  the  tipping  op  of 
the  ends  of  two  unfastened  planks  by  the  itera- 
tion of  a  hoisting  apparatus  where  the  weight 
of  the  article  being  raised  <3fiO  to  400  pounds) 
and  part  of  that  of  the  apparatos  comes  on  the 
few  bicbes  of  the  planks  extending  beyond  their 
support,  is  so  apparent  that  a  carpenter  will  be 
held,  as  matter  of  law,  to  have  assumed  the 
risk.— Van  Dlnter  v.  Worden-Allm  Co.,  138  N. 
W.  1016. 

{220  (Iowa)  Where  a  coal  miner  was  not 
aware  of  the  danger,  and  had  been  assured  by 
his  boss  that  the  place  was  safe,  he  did  not 
assume  the  risk  of  working  under  a  roof  not 
properly  supported.— Braddicfa  t.  PhilUps  Coal 
Co.,  ^  N.  W.  40e. 


(Q)  Ooatrlbatevr  Jfetflsaaea  of  Bei want. 

1 228  (Iowa)  Where  an  operator  of  a  cosi 
mine  agreed  to  double-timber  the  roof  when 
notified  by  a  miner  that  the  same  was  neces- 
sary, and  a  miner  notified  the  ojKrator  that 
the  roof  needed  double  timbering,  the  minor 
was  not  guilty  of  negligence  under  Code,  f  2491, 
providing  that  a  miner,  neglecting  to  support 
the  rooi  under  his  control,  shall  oe  gailty  of 
ii  misdemeanor.- Braddich  v.  Phillips  Goal  Ctt., 
138  N.  W.  406. 

1 228  (Mich.)  Pub.  Acts  1909.  No.  104.  i  4, 
abolishing  defense  of  contributory  negligence  in 
actions  against  railroads  for  Injariea  to  em- 
ployes under  certain  circumstances  kHd  not  nn- 
constitutional.— Sonsmith  Y,  Pere  Harqaette  R. 
Co.,  138  N.  W.  847. 

{ 228  (Mich.)  Pub.  Acts  1009.  No.  104.  {  2. 
withholding  the  defense  of  oontiibutory  n^li- 
gence  from  common  carrier  railroad  companies 
in  actions  for  injuries  to  an  employ^,  provided 
the  employe's  negligence  Is  of  a  loner  "degree," 
held  to  mean  that  the  employe's  n^ligence  is 
less  than  that  of  the  comiuuiy. — Bruce  t.  Michi- 
gan Cent.  B.  Co.,  138  N.  W.  362. 

Pub.  Acts  1900,  No.  104,  {  2,  hOd  to  deprive 
a  common  carrier  railroad  company  of  the  right 
to  the  defenses  of  eontribntory  negdlg^ce  and 
assumed  risk  in  all  cases  where  ue  carrier's 
violation  of  a  protection  statute  contributed  to 
the  employe's  injury  or  death,  or  where  tlw 
negligence  of  the  person  injured  or  killed  if 
less  than  the  negligence  of  the  defendant,  its 
officers,  agents,  or  employes.- Id. 

i  228  (Wis.)  The  defense  of  eiuitribatory  neg- 
ligence is  not  abolished  by  St.  18^  f  1638- 
81,  providing  that  one  employing  another  to 
perform  labpr  in  the  erection  of  a  buildini^ 
shall  not  furnish  for  the  performance  of  so<*b 
labor  hoists  which  are  unsafe. — Van  Dinter  v. 
Worden-Allen  Co.,  138  N.  W.  1016. 

S  235  (Wis.)  Where  it  was  no  part  of  tbe 
duty  of  idaiatiff  to  examine  the  fitness  of  t»D/> 
attached  to  a  derrick,  by  which  steel  billei:! 
were  unloaded  from  a  car,  bis  failure  to  do  to 
prior  to  his  injury  by  the  fall  of  one  of  the 
billets  due  to  defects  in  the  tongs  did  n<^  con- 
stitute contributory  negligence. — BertnUs  v. 
Illinois  Steel  C!o.,  138  N.  W.  613. 

Where  crane  tongs  by  which  steel  billets  werr 
unloaded  from  a  car  were  changed  oidy  on  or- 
ders from  the  foremen  or  superintendent,  phuD- 
tiff  and  his  fellow  servants  were  not  o^liiienr 
in  failing  to  make  a  substitution  of  tongs  when 
one  set  had  become  d^ective. — Id. 
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{243  (Mich.)  In  i,  nilt  for  Injaries  to  an 
employ^  of  a  common  carrier  railroad  company 
by  movement  of  an  engine  while  plaintiff  was 
engaged  in  the  doder  pit  underneath  the  aame, 
without  notice  to  him,  a  rule  ftiqpUcable  to  the 
railroad  company's  car  department  with  rtfer- 
ence  to  protecttns  cars  where  car  repairers  or 
foremen  were  under  the  same  held  inapplicable 
Co  jplaintiff.— Brace  t.  Michigan  Cent  B.  Co., 
ISS^N.  W.  3e2. 

(H)  Aotlona. 

i  352  (Wis.)  Notice  of  injury  required  by  St 
1898,  {  4222,  hold  in  the  nature  of  a  statute  of 
limitations,  the  benefit  of  which  may  be  lost  by 
estoppel,  and  irregularity  in  which  may  be 
waived.— Maurer  v.  Northwestern  Iron  Co.,  138 
N.  W.  63a 

i  256  (Wis.)  An  allegation  iu  a  complaint  for 
penMmal  injuries  as  to  the  ^ving  of  statutory 
notice  of  injury  held  good  as  against  a  demur- 
rer.—Maurer  V.  Northwestern  Iron  Co.,  138  N. 
W.  63a 

S  258  (Wis.)  Complaints  in  actions  for  in- 
iniies  from  the  explosion  (rf  a  boiler  held  not 
to  charge  any  defect  in  its  original  design  or 
constraction.— Brey  v.  Forreatal.  188  N.  W.  645. 

S  260  (Mich.)  A  brakeman  suing  for  injuries 
received  in  conseQuence  of  the  act  of  the  con- 
ductor in  charge  of  the  train  need  not  plead 
Oomp.  Laws,  H  6284,  6285,  prohibiting  the  em- 
ployment as  trainmen  of  persons  using  intoxi* 
eating  liquors  as  a  beverage  to  avail  himself  of 
the  statute  as  a  relief  from  the  charge  of  as- 
snmptiMi  of  risk  in  omtlnnins  in  the  service 
after  knowledge  of  tiie  intemperate  habits  of 
the  conductor.— WalUn  t.  Arcadia  &  B.  B.  Ry. 
Co.,  138  N.  W.  270. 

!|262  (Wis.)  Where  SL  1888,  1  4222,  re- 
luring  notloe  of  injaiy  in  the  manner  required 
or  the  service  of  aammons,  is  treated  as  a 
statute  of  limitations,  the  defense  of  a  failure 
to  ffive  such  notice  should  be  raised  by  answer, 
or  by  special  demurrer  where  tlie  fact  appears 
on  the  uce  of  the  complaint.— Maurer  v.  North- 
w«8tem  Iron  Co..  138  N.  W.  63a 

S  264  (Wis.)  In  actions  for  death  of  an  en- 
gineer and  for  injuries  to  a  fireman  from  the  ex- 
plosi<ai  of  a  boiler,  Md,  that  the  question  of  a 
defect  In  tlie  design  and  construction  of  the 
fire  flue  was  made  an  issue,  and  formed  one  of 
the  grounds  of  actionable  negligence  upon  which 
the  jury  based  defendant's  Uability.— Brey  v. 
ForrestaL  138  N.  W.  645. 

^e  existence  of  a  certain  defect  not  alleged 
in  the  complaint  can  become  a  proper  subject 
of  investigation  only  by  an  amendment  to  the 
complaint  during  the  trial  or  at  its  close. — Id. 

In  actions  for  injories  from  explosion  of  a 
boiler,  testimony  of  an  expert  for  plaindtFs  that 
it  was  of  a  dangerous  and  olwolete  type  hetd 
properly  stricken  out,  as  not  within  the  plead- 
ings and  issues.- Id. 

In  action  for  injuries  from  the  explosion  of  a 
boiler,  testimony  of  an  expert  admitted  in  sup- 
port of  hia  opinion,  without  objection  by  de- 
Eeadaut,  held  not  admissible  to  prove  an  inde- 
pendent ground  of  liability  not  set  for^  in  the 
pleadings. — Id. 

1265  (Wis.)  A  person  suing  for  personal  in- 
juries has  the  burden  of  showing,  to  a  reason- 
able certainty,  that  defendant  was  negligent, 
and  that  such  negligence  was  the  proximate 
cause  of  the  injury ;  and  he  does  not  meet  this 
burden  by  showing  two  or  more  causes,  some 
actionable  and  some  not,  and  permitting  the 
jury  to  speculate  as  to  which  caused  the  in- 
jury.— Kassnbowski  t.  Johnson  Service  Oo»  138 
N.  W.  54. 

1 276  (Iowa)  In  an  action  for  Injuries  to  a 
nervant  while  operating  a  car  puller  drum,  evi- 
dence that  defendant's  superintendent  hod  pre- 
viously observed  the  rope  becoming  tangled  on 
the  drum  held  admissible  to  show  that  the  puller 
was  defective,  and  on  the  issue  of  defendant's 


failure  to  warn. — Spencer  v.  Updike  Grain  Col* 
138  N.  W.  820. 

i  270  (Wis.)  In  an  action  for  injuries  from 
the  breaking  of  a  belt,  a  question  as  to  whether 
any  factory  inspects  had  suggested  that  the 
planet  and  the  bdts  thereon  riiould  be  guarded 
or  covered  held  properly  excluded.- Krawiecki 
T.  Kieckbefer  Box  Co.,  138  N.  W.  710. 

Evidence  was  adnfisBfUe  as  to  the  custom  in 
other  woodworking  factories  of  guarding  bdts 
under  similar  conaition8.~Id. 

I  276  (Iowa)  The  evidence  must  convince  an 
ordinarily  reasonable  person  that  the  injury  re- 
sulted proximately  from  the  particular  cause 
alleged,  though,  if  only  one  probable  cause  is 
shown,  it  may  be  presumed  that  it  was  the  oper- 
ative cause.— Johnson  t.  Com  Products  Befin- 
Ing-  Co..  138  N.  W.  6ia 

1276  (Wia)  Hie  cause  of  the  injury  must 
be  established  to  a  ressonable  certainty. — Zu- 
wodnicek  v.  Higgins  Spring  &  Axle  Co.,  138  N. 

W.  4a 

Evidence  hOd  to  warrant  a  finding  that  a 
knife,  alleged  to  have  caused  the  injuiy,  fell 
from  the  top  of  the  machine  at  which  pbintift 

was  working.— Id. 

Bvidence  held  sufficient-  to  warrant  a  find- 
ing that  a  scrap  of  steel  which  hit  plaintiff 
in  the  eye,  cutting  the  crystalline  lens  directly 
back  of  and  opposite  to  the  place  It  cut  the 
cornea,  without  cutting  the  lids,  was  caused  to 
be  thrown  from  the  floor,  near  his  toet,  by  the 
fall  of  a  heavy  knife.— td. 

1278  (Iowa)  Evidence  held  not  to  show  neg- 
ligee by  defendant  in  failing  to  properly  tim- 
ber the  entry  of  a  mine  or  in  failing  to  warn 
plaintiff  of  toe  danger  of  a  tall  of  slate.— Owens 
T.  Norwood  White  Coal  Co..  138  N.  W.  483. 

S  278  (Minn.)  In  an  action  for  injuries  to  an 
employ^,  evidence  held  insufficient  to  show  neg- 
ligence on  the  part  of  defendant  in  maintain* 
ing  dangerous  premises  in  which  to  worlc — 
Strunk  v.  Wells  Bros.  Co.,  188  N.  W.  lOSa 

$  278  (Wis.)  In  an  action  by  a  servant  for 
personal  injuries  by  being  struck  in  the  eye  by 
a  flying  iron  scrap,  alleged  to  have  been  knock- 
ed upward  from  the  floor  by  a  knife  falling 
from  the  top  of  a  machine,  evidence  held  suf- 
ficient to  warrant  a  finding  that  the  knife  was 

S laced  on  the  machine  by  plaiutitTs  foreman. — 
nwodnicek  t.  Higgins  Spring  &  Axle  Co..  138 
N.  W.  48. 

1 278  (Wis.)  In  an  employe's  action  fOr  in- 
juries caused  by  slipping,  claimed  to  be  due  to 
grease  on  bis  shoes,  evidence  held,  Insufficient 
to  show  that  the  grease  came  from  the  floor  of 
the  room  in  which  he  was  working,  or,  if  it  did, 
that  it  had  been  there  suffidentiy  long  to  show 
negligence  on  the  part  of  the  employer.— Kassu- 
bowski  V.  Johnson  Service  Co.,  138  N.  W.  54. 

1278  (Wis.)  In  an  action  against  a  lumber 
company  for  deat^  of  a  sawmiU  employe,  evi- 
dence AsM  to  warrant  a  finding  that  the  ac- 
cident r^nlted  from  the  company's  failure  to 
provide  a  practical  guard  for  a  belt  and  pulley 
at  which  plaintiff  was  working  when  killed.— 
Graves  v.  Rib  Lake  Lumber  Co.,  138  N.  W.  86. 

3  278  (Wis.)  Evidence  in  action  for  injuries 
from  a  candy  machine  consisting  principally  of 
two  brass  rollers  held  to  show  that  plaintiff,  a 
boy  of  14,  was  fully  informed  of  the  danger 
therefrom. — Budney  t.  American  CJandy  Co., 
138  N.  W.  609. 

Evidence  in  an  action  for  injuries  from  a  can- 
dy machine  held  insufficient  to  sustain  a  finding 
that  defendant  negligently  omitted  to  give  plain- 
tiff, a  boy  of  14.  needed  instruction  and  warn- 
ing.—Id. 

{278  (Wis.)  Evidence  in  a  servant's  action 
for  injuries  from  an  alleged  defective  packing 
of  an  engine  so  that  steam  leaked,  and  caused 
the  piston  to  descend,  held  to  show  no  negli- 
gence on  the  part  of  the  master. — MichalskTv. 
Cudahy  Bros.  Co.,  138  N.  W.  1002. 
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1 285  (Iowa)  Evidence  held  to  make  it  a  juiy 
qoeatlon  irlietheT  the  injury  waa  caused  by 
Band  and  dirt  falling  upon  an  employ^  from  a 
lister  near  which  he  was  excavatios. — John- 
■on  T.  Corn  Products  {tefining  Co.,  138  N.  W. 

6ia 

S  286  (Iowa)  In  an  action  for  injuries  to  a 
coal  miner  by  the  fall  of  slate  from  the  roof 
of  a  roadway  from  bis  room  and  the  entry,  the 
qaestion  of  the  negligence  of  the  operator  held 
for  the  jury.— Braddich  t,  Phillips  Coal  Co.. 
138  N.  W.  406. 

1 286  (Iowa)  The  question  of  master's  negli- 

SQce  in  an  action  for  injuries  to  a  miner  held 
r  the  jury.— Kennis  v.  Ogden  Coal  Co.,  138 
N.  W.  467. 

i  286  (Iowa)  Evidence  held  to  make  it  a  jnry 
anestion  whether  defendant  was  negligent  in 
failing  to  furnish  an  employs  a  safe  place  to 
work,  or  guarding  against  any  dangerous  con- 
dition.— Johnson  v.  Com  Products  Refining  Co., 
138  N.  W.  516. 

{286  (Iowa)  Evidence,  in  an  action  for  inju- 
ry to  a  driver  of  a  team  in  a  mine,  held  to  ma^e 
a  question  of  fact  as  to  negligence  in  not  fur- 
nishins  a  safe  place  to  work.— Ek  v.  Phillips 
Euel  Co..  138  N.  W.  547. 

1 286  (Iowa)  In  an  action  for  injuries  to  a 
servant  by  defective  machinery,  it  was  not 
error  to  submit  the  issue  of  negligence  in  fail- 
ing to  warn. — Spencer  T.  Updike  Grain  Co.,  138 
N.  W.  820. 

!r286  (Iowa)  Whether  an  owner  of  a  coal 
ne  waa  negligent  in  the  construction  of  the 
support  of  the  roof  of  an  enti^  held  for  the 
jury.- Mnrray  v.  Swanwood  Coal  Ca,  188  N. 
W.  887. 

1 286  (Wis.)  Evidence  held  to  present  a  ques- 
tion for  the  jury  whether  the  danger  in  the  per- 
formance of  the  employe's  duty  was  obvious, 
and  whetber  his  knowledge,  information,  and  ex- 
perience Id  respect  thereto  were  so  limited  as 
to  render  it  necessary  that  the  foreman  direct- 
ing him  to  perform  audi  duty  should  have  in- 
structed him  before  setting  him  at  work.— Co- 
TClU  T.  Cooper  Underwear  Co.,  138  N.  W.  40. 

1 286  (Wis.)  In  an  employe's  action  for  in- 
jnries,  claimed  to  have  been  caused  by  the  oily, 
greasy,  and  filthy  condition  of  the  fioor  of  the 
room  in  which  he  was  working,  evidence  held 
to  present  a  question  for  the  jury  whether  the 
floor  was  reasonably  clean  and  the  room  ade- 
quately lighted.— Kassubowaki  v.  Johnson 
Service  Co.,  138  N.  W.  54. 

I  288  (Iowa)  An  inexperienced  laborer,  requir- 
ed to  lie  on  a  plank  laid  across  two  beams,  and 
injured  by  the  plank  going  off,  the  blows  of 
riveters  causing  the  plank  to  creep,  did  not,  as 
matter  of  law,  assume  the  risk. — Collier  v.  Mc- 
Clintic-Marshall  Const.  Co.,  138  N.  W.  522. 

1 288  (Iowa)  Under  the  evidence  in  au  ac- 
tion for  injury  to  a  driver  of  a  mule  team  in  a 
coal  mine  from  a  protrusion  on  the  rib  of  entry, 
the  question  of  assumption  <^  risk  waa  for  the 
jury.- Ek  v.  Phillips  Fuel  Co.,  138  N.  W.  547. 

1 288  (Iowa)  Whether  an  employ^  assumed  a 
risk  held  for  the  jury.— Murray  v.  Swanwood 
Goal  Co.,  U8  N.  W.  887. 

Under  Acts  33d  Gen.  Assem.  c.  219,  the  risk 
of  injury  to  a  driver  in  a  coal  mine  injured  by 
being  caught  between  the  top  of  the  load  on  his 
car  and  cross  timbers  supporting  the  roof  of 
an  entry  held  not  assumed  as  a  matter  of  law. 
—Id. 

S289  (Iowa)  Whether  a  coal  miner,  injured 
by  the  /all  ol  slate  from  the  roof  of  the  road- 
way between  the  room  in  which  he  worked  and 
the  entry,  was  guilty  of  contributory  negligence 
held  to/  the  jury.— Braddich  T.  FUiUips  Coal 
m  H'  W.  406. 


Marshall  Omst  Co.,  138  N.  W. 

1 289  (Iowa)  Under  flie  evidence  in  an  ac- 
tion for  injury  to  a  driver  of  a  mnle  team  in  a 
ooal  mine  from  a  protrusion  on  the  rib  of  entry, 
the  question  of  oontributon  negligence  wns  for 
the  jary.-Ek  t.  PblUips  Fuel  Co.,  138  K.  W. 
647. 

I  289  (Iowa)  Whether  a  mule  driver  in  a  coal 
mine  was  guilty  of  contributory  negligence  AW^ 
for  the  jury.— Murray  v.  Swanwood  Coal  Co., 
138  N.  W.  887. 

S  289  (Mich.)  A  brakeman  injured  while  at- 
tempting to  open  the  coupler  of  a  car  held  not 
guilty  of  contributory  negugenc^  as  a  matter  of 
law,  in  selecting  a  dangerous,  rather  than  m 
safe,  way  of  prepariug  the  coupling. — Wallin  r. 
Arcadia  &  B.  R.  Ry.  Co.,  138  N.  W.  270. 

A  brakeman  who  continued  In  the  service  aft- 
er knowledge  of  the  railway  company's  breadi 
of  the  statutory  duty  in  employing  a  conductor 
addicted  to  the  use  ot  intoxicating  liquors  was 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. — Id. 

{289  (Wis.)  In  an  action  for  injuries  from 
the  breaking  of  a  belt,  whether  plaintiff  was 
guilty  of  contribUtoiT  negligence  held  a  jury 
question.— Krawiecki  T.  Kieckhefer  Box  Go- 
138  N.  W.  710. 

S  293  (Iowa)  An  instruction  in  an  action  for 
injuries  to  a  miner  as  to  the  master's  duty  in 
regard  to  a  custom  of  the  miners  in  using  a 
certain  portion  of  the  mine  heid  prop^. — Ken- 
nis V.  Ogden  Coal  Co.,  138  N.  W.  4677 

{  294  (Mich.)  In  an  action  for  Injuries  to  a 
brakeman  alleged  to  have  been  caused  by  the 
act  of  the  conductor,  the  refusal  to  give  a 
charge  that  plaintiff  could  recover  only  because 
of  the  company's  negligence  in  employing  and 
continuing  to  employ  the  conductor  held  er- 
roneouB.- Wallin  v.  Arcadia  ft  B.  B.  By.  Co, 
138  N.  W.  270. 

J  296  (Iowa)  A  requested  instruction  on  the 
effect  of  repeated  Tiolations  of  rules  heU  prop- 
erly refused.— Kennis  v.  Ogden  Coal  Co.,  tSS  N. 
W.  467. 

{  296  (Iowa)  The  Instruction  that  the  defense 
of  contributory  negligence  involves  the  element 
that  plaintiff  appreciated  the  full  extent  of  the 
danger  can,  notwithstanding  the  words  "fall  ex- 
tent," mean  nothing  more  than  that  nialntiff 
had  full  appreciation  of  the  danger.— Collier  v. 
McClintic-Marsbail  Const  Co.,  138  N.  W.  522. 

1297  (Wis.)  Where  a  special  verdict  found 
that  a  servant  did  not  understand  a  danger, 
was  not  warned  thereof,  and  that  failure  to 
warn  was  the  proximate  cause  of  tlie  injury, 
but  did  not  find  that  the  master  knew  or 
should  have  known  that  the  fiervant  was  ig- 
norant of  the  danger,  it  was  insufficient  to  sus- 
tain a  judgment  for  plaintiflr.— CovelU  T.  Coop* 
er  Underwear  Go.,  138  N.  W.  40. 

IT.  LIABIZCTIES  TOn  XHJUBIBI  TO 
THXBD  PEBSOHS. 

(O)  Actions. 

{  332  (Minn.)  Whether  a  driver  of  logs  in  set- 
ting a  fire  to  dry  his  clothes  was  acting  in  the 
scope  of  his  employment  held  for  the  jury.— Mc- 
I.aughlin  v.  Cloquet  Tie  &  Post  Co.,  13S  H.  W. 
434. 

MATERIALITY. 

See  Alteration  of  InstAunoiti. 

MAXIMS. 

See  Equity,  S  ^• 

MEASURE  OF  DAMAGES. 

See  Damage^  {|  10&-12a 


MECHANICS'  LIENS. 

See  Appeal  and  Error,  |  1030;  Goiutitatlonai 
Law,r206;  Jury,  f  3l 

n.  RIGHT  TO  UEM. 

<B)  Services  Rendered  snd  Vaterlnla  Vnr- 
nUlied. 

{ 35  (Minn.)  Where  the  owner  of  premises 
contracted  with  a  mechanic  for  a  temporary 
store  or  tool  hotue  In  connection  with  the  work, 
the  mechanic  waa  entitled  to  a  lien  for  the 
aame.— Lindquist  v.  Young,  138  N.  W.  28. 

S38  <BIinn.)  Where  the  owner  of  premiaes 
contracted  with  a  mechanic  for  personal  snper- 
viaion  of  the  work,  the  mechanic  was  entitled 
to  enftwoe  a  lien  for  the  same.— Iiindquiat  t. 
Xonnff,  138  N.  W.  2& 

<0)  Aweement  or  of  Oiram. 

{  78  (Minn.)  A  lessor,  by  giving  notice  under 
Bev.  Lawb  1905,  I  3509,  may  prevent  liens  from 
attaching  to  his  interest,  though  he  has  given 
the  tenant  penoissioa  to  make  alterations, 
which  he  has  agreed  to  pay  for ;  Uie  word  "au- 
thorised," in  such  section,  meaning  authoriaed 
1^  cmtract  with  ox  at  the  instance  of  the  own- 
er.-Wallinder  t.  Weisa,  138  N.  W.  417. 

(D)  PcMona  Bntltled  in  Gcner^ 

193  (Mich.)  Where  a  building  contract  stip- 
ulated that  the  owner,  in  consideration  of  per- 
formance thereof  by  the  contractor,  would  pay 
to  the  contractor  a  specified  sum  when  the  work 
waa  oomi^eted  and  accepted,  the  contractor, 
tailing  to  complete  the  work  and  to  obtain  the 
owner's  acceptance,  could  not  enforce  a  mechan- 
ic's lien  for  a  balance  claimed  to  be  due. — 
Evans  v.  Woodley,  138  N.  W.  275. 

m.  PBOOEEDIITOS  TO  PEBKiCT. 

{ 154  (N.D.)  Where  a  lien  statement  ia  daly 
signed  by  the  materialman,  his  omission  to  siftn 
the  affidavit  of  verification  ia  not  fatal  to  the 
Sen,  where  he  in  fact  made  oath  to  the  truth 
of  the  facts  stated  therein. — Robertson  Lumber 
Go.  V.  Swenson,  138  N.  W.  984. 

I  157  (N.D.)  Under  Laws  1909,  c.  1^,  re- 
quiring a  separate  itemised  account  of  materials, 
the  inclusitm  of  a  minor  item  from  another  ac- 
count through  clerical  error,  does  not  deprive 
the  plaintiff  of  the  right  to  a  lien. — Robertson 
Lumber  Co.  v.  Swenson,  138  N.  W.  984. 

Under  Rev.  Codes  1905,  S  6240,  the  plaintiff 
It  not  deprived  of  his  right  to  a  mechanic's  lien 
by  a  mistake  in  the  lien  statement  of  $100  in 
striking  a  balance  between  the  total  credits  and 
the  total  deUU— Id. 

rr.  OPEBATIOH  AKD  EFFECT. 

<B)  Pvopevtr,    Batalca,    and    Blslits  Af- 
f«et*d. 

}  183  (N.D.)  Rev.  Codes  1905,  Sf  6237,  6238, 
and  Laws  1909,  c.  158,  amending  section  6237, 
aathorize  the  filing  of  a  joint  mechanic's  lien 
against  two  or  more  bnildiogs,  and  tlie  land  on 
which  they  stand,  where  the  labor  or  material 
is  furnished  under  an  entire  contract— Robert- 
son Lumber  Go.  v.  Swenson.  13a  N.  W.  084. 

The  right  to  a  mechanic's  lien  is  not  limited 
to  the  building  and  particular  lot  on  which  it 
stands,  and,  wnere  two  buildings  are  conatmct- 
^  under  ai  dngle  contract,  it  is  permissible  to 
file  a  Hen  statement  against  hoth  onildings  and 
flu  four  eontiguons  lots.— Id. 

VH.  ENFORO  EMEKT. 

1245  (Wis.)  An  action  to  enforce  a  mechan- 
*^  lien  is  by  the  eipreaa  provisions  of  St. 

i  3323,  an  equitable  action,  and  sections 
8^  3322,  3324,  and  3326  do  not  exdade  the 
jynt  to  apply  equitable  procedure,  so  far  as 
toe  drcumstuiees  may  require  to  adjudicate 
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MISCONDUUr. 

See  GorporaHons,  1  820;  Muter  and  Semnt, 
t  30. 

MISREPRESENTATION. 
Sm  Vnud. 

MISTAKE. 

See  BOb  and  NoteL  1  M;  Gontracta,  i  ^; 
atnuiMnti,  {20;  I  K^Mh 

MODIFICATION. 

Sm  Principal  and  Surety,  |  82. 

MONEY  RECEIVED. 

Sea  Municipal  Cocpotationa,  {  SiS. 

MORTGAGES. 

See  Action,  |  88:  Appeal  and  Error.  §(  138, 
418,  410,  486,  964,  1176;  ABsignmcnts  ;  Chat- 
tel Moitfaces;  Contracts,  S  L'77;  Corpo- 
zattona,  fMO:  Covenants.  §5  127,  130;  Eq- 
uity, §  S28;  BTidence,  *  184;  Frauds,  Stat- 
ute of,  I  139:  Interest,  |22;  Names;  I'art- 
nerehip,  5  203;  Pleading,  §  380;  Quietins 
Title.  I  37:  Trial,  |  58;  Vendor  and  Pur- 
duMT.  H  iso,  800. 

I,  maavmxM  axs  vaijditt. 

(A)  Wmtmn  «■<  BHaatUOa  CoBT«TM««a 

mm  SecnrltT'* 

f33  (Wis.)  Where  a  grantor  conveyed  Wb 

prpmisea  by  deed  absolute  in  form  to  secure 
the  payment  of  money  previously  advanced  by 
the  grantee  to  him  and  money  advanced  at  the 
time  of  the  execution  of  the  deed,  and  the 
grantee  contracted  to  reconvey  on  payment  ol 
the  debt,  the  transaction  eatabliahed  the  re- 
lation of  mortgagor  and  mort|a<Mr— VlSw  T. 
Caves,  138  N.  W.  87. 

1 38  (Iowa)  In  an  action  to  declare  a  deed  to 
be  in  fact  a  mortgage,  evidence  held  to  war- 
rant a  findinK  that  the  mortirnKee  had  advanced 
money  to  proteft  his  security  which  has  not 
been  repaid.— Outhbertson  v.  First  Nat.  Bank, 
138  N.  W.  1090. 

§38  (Mioh.)  In  a  suit  brooght  by  a  person 
claiming  to  have  purchased  land,  and  that  on 
liis  requeat  it  was  deeded  to  a  third  person  as 
security  for  the  purchase  price  advanced  by 
Ba(^  third  person,  to  have  such  deed  declared 
a  mortgage  and  a  conveyance  to  complainant 
decreed,  the  proof  must  be  sufficient  to  overcome 
the  presumption  that  the  instrument  in  ques- 
tion truly  represents  the  transaction  in  its  en- 
tirety .-Crane  T.  Bead,  138  N,  W.  228. 

§  38  (Mich.)  The  proof  ahonld  ba  clear  and 
ciinvincing  before  an  instrument,  purporting  to 
\jv  an  absolute  cunveyance,  can  be  declared  to 
be  a  mere  security. — Daltou  v.  Mertz,  138  N. 
W.  1066. 

1 87  (Iowa)  Whether  one  ezecnting  notes  and 
mortgagee  secnring  them  was  guilty  of  negli- 
gence in  executing  the  mortgages  on  merely 
hearing  one  of  them  read  held  properly  aubmit- 
ted  to  the  jurv.— Depugb  v.  Brown,  138  N.  W. 
908. 

m.  CONSTRUCTION  AND  OPEBA- 
TION. 

(D)  Lien  and  Priorltr. 
I  171  (Mich.)  Comp.  Ijiws,  S  8988,  applies  to 
mortgages  as  well  as  to  deeds,  so  that  a  mort- 
mee  ROHried  Us  maiMt  «oM  <to 

*      «B  w«  pi^pvty  H  >idiwt  an  iiiminiiiii 


Iiim  represented  the  purchase  iniie  of  ili->  lou 

covered,  and  are  therefore  entitled  tu  iiriurity 

over  the  mechanic's  lien.— Robertson  Liomber 
Co.  T.  Swaaion.  188  N.  W. 

XV.  maaam  AiroxusiuxxM  or 

I  199  (Neb.)  Where  the  mortgagee,  witfaoot 
an  agreement  therefor,  takes  posseeuon  before 
confirmation  of  a  judicial  sale,  he  becomes  lia- 
ble to  the  mortgasor  or  Ua  graateaa  for  the 
rente  and  proflti  be  recdveab  or  wiaiA  Aa  bnd 
would  IwveBnidwwd  fit  jnmM  ~ 
AttwooS  f  .  WiCner,  Uft  R.  W. 


VI.  vMMomov  vnorEKn  mamx- 

OAQBD  OR  OF  EQlilTT  OW 
BSDEBCPTIOM* 

1 274  (Neb.)  A  conveyance  hf  a.  wortgagw  ta 

B  bona  fide  purchaser  without  any  reservation 
vests  the  purchaser  with  the  right  to  the  rents 
and  profits  which  he  may  have  applied  on  the 
mortiafa  debt^-AttwDOd  v.  Wumv,  188  N.  W. 
ti05. 

I  283  (Iowa)  Where  a  mortgagor  conveys  the 
property  to  one  who  awsumes  the  mortgage,  the 
grantee  becomes  the  pnncipal  debtor:  the  gran- 
toi'B  liability  being  secondary,  and  uw  Habmy 
of  the  mortgaged  property  remaining  the  HUae. 
— Boice  V.  Coffeen,  138  N.  W.  S57. 

§291  (Iowa)  Where  a  mortgagor  convevt-d 
the  property  to  one  who  assumed  the  mortgage, 
and  who  In  tnm  conreyed  to  another,  wbo  ala» 
assamed,  the  latter  occupied  the  aane  poiritiau 
as  his  grantor  with  referCBoe  to  tlw  iwtgne. 
and  became  the  principal  dBbter.  Bafaa  Cw- 
feen.  138  N.  W.  857. 

Rights  of  a  prim  giantee,  who  MMBMi  a 
mortgage  and  conveyed  to  H..  who  also  as- 
sumed, held  not  affected  by  M.'s  ronveyance  to 
L.  with  full  covenants  of  warranty.— Id. 

Where  O.,  on  accepting  a  conveyance  of 
mortgaged  property  and  aaauming  a  mortgage, 
put  up  couaterala  which  were  surrendered  tu 
him  on  bin  conveying  the  property  to  M.,  who 
also  assumed  the  mortgage,  neither  M.  nor  his 
grantees  could  object  to  the  surrender  of  aucb 
collaterals.— Id. 

Purchase  of  a  mortgage  debt  by  olaintilf  for 
the  benclit  of  C  who  was  secondarily  liable 
only,  held  not  to  pi'cjiulice  the  rishls  of  a  sub- 
sequent firantee  of  the  mortgaged  premises,  so 
as  to  entitla  him  to  claim  thnt  It  opeeafead  m  a 
payment  of  the  debt  and  a  nttanetkni  of  Oe 
lien. — Id. 

That  a  mortsaEe  note  was  assigned  to  plain- 
tiff, without  recouifie,  for  the  l>pnetit  of  one 
secondarily  liable  did  not  prevent  plaintiff  front 
suing  a  subsequent  grantee  of  the  mortgaged 
premises,  who  last  assumed  the  mortgage.— !d. 

Collaterals  deposiltnl  by  one  who  had  assuci-'d 
payment  of  a  mortgage  held  only  secoudarily  li- 
able on  bis  conveying  the  property  to  another, 
wbo  assumed  the  murtgage.  so  that  the  sui^ 
render  thereof  would  not  affect  the  latter  or 
his  sttbMMincfit  grantees.— Id. 


VH.  PAYMENT  OR   

OF  CONDITION.  BSLSASB* 
AND  SATISFACTION. 

1 309  (Minn.)  Mortgagor  may  be  relf-aseU 
from  his  personal  liability  for  payment  of  tbe 
debt  by  a  SnlmqMSt  PUU  MEMMBt  with  tfce 
mortgage,  founded  on  a  iaiuable  ctwrideratiM. 
-First  Nat.  Bank  T.  Oallagber,  138  N.  W. 
681. 

§319  (Minn.)  An  agreement  in  yand  lo  re- 
lease a  mortgagor  from  Ua  petSBial  UaUity 
must  be  esubliahed  by  clear  ud  covriadng  e^ 
idanoa^Flnt  Nat  Baak  t.  Gallup.  IW  N- 
W.  ML 
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X.  FOBBOLOStnUB  BT  AOTIOR. 
<1)  JmAvnent  or  I>e«r«e  mn*  Bxee>tl«n. 

1 49 1  (Iowa)  Eqaltable  relief  to  a  sabaecjueDt 
grantee  of  mortgaged  proper^,  who  did  not  as- 
same  tlM  mortm^  but  held  under  wananty, 
held  only  awaxdable  against  bis  grantor,  wlio 
assumed  the  mortgage  and  then  conveyed  with 
full  covenants,  and  sabject  to  pre-existing  equi- 
ties of  the  mortgagee  and  his  grantor.— Boice  v. 
Coffeen,  186  N.  W.  857. 

Where  defendant  M.  assumed  a  mortoage  and 
then  conveyed  the  property  through  L.  to  J., 
with  covenants  of  warranty,  a  decree  awarding 
judgment  against  him  in  favor  of  the  holder  of 
the  debt,  and  also  In  favor  of  J.  for  the  whole 
amount  the  incnmbmncet  was  emmeoaB. 
—Id. 

1 497  (Neb.)  By  actual  personal  service  of 
aummons  upon  a  mortgagor  who  owns  the 
equity  in  redempUon,  In  an  action  to  foreclose, 
the  court  obtains  jarisdlction,  and  a  mistake 
in  the  name  of  defendant  not  brought  to  the 
attention  of  the  court  does  not  deprive  the 
court  of  jurisdiction,  or  render  the  decree  sub- 
ject to  collateral  attad^Page  v.  Bresee,  138 

N.  w.  isa 

(K)  Deaelener  mn<  PeraoMsl  LUibllltr* 

f  561  (Mich.)  In  a  suit  to  recover  a  decree  for 
a  deficiency  on  mortgage  foreclosure  it  would 
be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  tliat  the  sale  and  report  were  not  made 
until  after  the  decreo  and  files  were  enrolled 
in  conformity  with  chancery  rule  No.  24.— 01m- 
Btead  V.  Meyers.  138  N.  W.  274. 

MOTIONS. 

See  Appeal  and  Error,  f  947;  Continuance; 

MOTIVE. 

See  Libel  and  Slander,  g  126. 

MOTOR  VEHICLES. 

See  Constitutional  Law,  }  286;  Munldpal 
Corporations,  |  703. 

MUNICIPAL  CORPORATIONS. 

See  Action,  {  46;  Appeal  and  Error,  K  97, 
1066;  Assignments  for  Benefit  of  CreditorB; 
Boundaries ;  Commerce ;  Constitutional  Law, 
Si  235.  241,  290;  Counties;  Creditors'  Suit, 
I  8;  Estoppel,  t  64;  Evidence,  U  31,  387; 
Garnishment,  i  46;  Higfawavs,  |  19l;  In- 
toxicating Liquon,  1  84;  Judgment.  H  663, 
675,  704,  707;  licenses,  fl  6%,  6,  7;  Lim- 
itation of  Actions,  I  4 ;  Mandamus,  H  16,  77. 
182.  151 ;  Nuisance;  Pleading.  1  127 ;  EaU- 
roads,  H  243,  246,  304 :  Schools  and  School 
Districts;  Statutes,  $1  90,  117 ;  StlpulationB, 
1^4;  Street  Bailroads;   Towns;  Trial,  { 

Z.  GREATXOlf.  ALTBBATIOW,  UOST- 

■ifoa,  AMD  Dn8oi.vTnm. 

<V]  Territorial  ■tarteat  and  vabUvlaloBs, 
Aaaaxatloa,  ConsolMatiaa*  aaA 
biTlsloa. 

{ 36  (Wis.)  Under  St.  1808,  |  944,  where 
part  of  a  town  school  district  was  annexed  to 
a  city,  the  title  to  a  schoolhonse  located  on 
the  annexed  part  vested  In  the  officers  of  the 
annexed  district,  subject  to  the  dnty  to  pay 
the  remaining  part  Its  last  share  of  its  value, 
and  that  the  school  officers  of  the  remaining 
t>art  were  entitled  to  the  custody  and  control 
of  the  other  property.— State  t.  ScbViner,  138 
>f.  W.  633. 

i  40  (Wis.)  An  ordinance  dividing  the  dty  of 
Milwaukee  into  wards  pursuant  to  Laws  1901, 


c.  436,  Is  validated  by  Laws  1911,  c.  661,  re- 
districting  the  state  for  lenslative  purpose^ 
and  dividing  the  county  of  Milwaukee  into  as- 
sembly and  senatorial  districts,  bounded  by 
ward  lines  fixed  by  the  ordinance.— State  v. 
0117  of  Mnwankee,  188  N.  W.  76. 

n.  cwvEBinmrTAi.  powmi  sam 

163  (Wis.)  The  general  question  of  the  divi- 
sion of  a  cl^  into  wards  is  a  legislative  ques- 
tion, and  in  the  absence  of  any  constitutional 
reQtdrement  that  a  city  shall  be  divided  Into 
wards  of  equal  popalation,  or  that  it  shall  be 
divided  according  to  population,  a  divialon  of  a 
city  into  wards  containing  a  population  run- 
ning over  a  minimum  of  9,288  to  a  maTimnm 
of  19,617  wiU  not  be  interfered  with  by  the 
courts.— SUte  -T.  City  of  Milwaukee,  138  N. 
W.  76. 

m.  LEOULATIVB  OONTKOX.  OF  MU- 
XIOIVAIi  AOTg,  BIGHTB.  AHD 
T.TASITT.TTTM. 

176  (Wis.)  The  Legislature  may  cure  by 
subsequent  le^latlon  defects  or  irregularities 
in  proceedings  of  municipal  corporatioDS,  which 
It  ma^  have  dispensed  with  or  made  immaterial 
by  prior  law.  and  such  ratification  or  cure  tire 
effect  may  result  by  implication,  as  well  as  ' 
direct  legishitive  act— State  t.  dtr  ^  " 
waukee,  138  N,  W.  76. 

IV.  PROOEEDIMQa   OF  COTOGtL  OB 

OTBBB  OOVSUmfO  BODY. 
(B)  OrMaaaeee  aa4  By^Mwu  la  Oeaeral. 

I  112  (Iowa)  Ordinance  amending  Ordinance 
No.  876,  to  compel  railroads  to  erect  and  op- 
erate crossing  gates,  and  complying  with  Code, 
i  681,  relating  to  repealing  ordinances,  held  not 
objectionable  as  embracing  mora  than  one  sub- 
ject or  matters  not  covered  by  the  tide.— Otty 
of  Council  Bluffs  T.  Illinois  Cent  B.  Co.,  3^ 
N.  W.  891. 

{121  (Iowa)  In  an  action  to  enjoin  the  en- 
forcement of  ordinances  relating  to  wharfage 
charges  and  the  keeping  of  house  boats  in  the 
harbor,  where  the  city  had  only  attempted  to 
enforce  the  provision  relating  to  house  bents, 
the  question  as  to  the  reasonableness  of  tiie 
wharfan  charges,  under  the  pleading  and  evi- 
dence, keld  before  the  court— Keckevoet  t.  <St3r 
of  Dubaque,  188  N.  W.  540. 

T.  OinOEBS.  AOERT8,  ABD  BK- 
PLOTis. 
(A)  Maalelpal  Oflleers  la  General. 

i  (25  (Wis.)  By  the  dvll  service  law.  the 
general  Intent  was  to  place  all  municipal  offi- 
cers in  the  cities  referred  to,  except  those  es- 
pecially excepted,  under  the  merit  system,  both 
as  to  appointment  and  retention.— State  t.  Ar- 
nold. 138  N.  W.  7a 

The  civil  service  law  supersedes  all  dty 
charter  pro^ions  relating  to  the  appointment 
and  removal  of  assessors  inconsistent  there- 
with.—Id. 

Under  the  dvll  service  law,  the  tax  commis- 
sioner in  the  city  of  Milwaukee  is  the  "head  of 
a  principal  department,'*  having  power  to  ap- 
pomt  the  ward  assessors  as  his  "sutwrdlnates," 
and  to  remove  them,  notwithstanding  pre-ex- 
isting provisions  lu  the  city  charter.— Id. 

(B)  Ifaatelpal    Departmcnta   aad  Ofloara 
Thereof. 

I  185  (Wis.)  Under  St.  1808,  |  969-46d, 
added  by  Laws  1911.  c.  586,  held,  that  no  ap- 
peal wlU  He  from  ~  the  decision  of  the  circuit 
court  on  review  of  the  action  of  the  fire  and 
police  board  removing  a  policeman.— <?lancy 
Board  of  Fire  &  Police  Com'is  of  Milwaukee, 
188  N.  W.  109. 
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i  198  (WlB.)  Uoder  St.  1898,  S  969— 46d,  add- 
ed by  Law*  1911.  c.  686,  held,  that  do  appeal 
will  He  from  the  decision  of  the  circuit  court 
00  review  of  the  actioo  of  the  fire  and  police 
board  remoTins  a  fireman.— Clancy  v.  Board 
of  Fire  ft  FoUce  Gom'ia  of  MUwmnkM.  138  N. 
W.  109. 

Vn.  OOHTBAOTB  nT  OBinBaRA£. 

1232  (Iowa)  Contracts  imder  Code,  {|  695, 
791,  794.  796,  810,  817,  and  819.  aathorizin« 
citiea  to  contract  for  the  coDStmcdon  of  wwen, 
where  the  cost  thereof  b  to  be  paid  from  a  gen- 
eral fand  and  not  from  a  q>ecial  asBesmMit, 
relate  to  the  boaineM  powen  of  the  city,  as  dU- 
tingaished  from  its  governmental  powers,  and 
hence  anch  contracts  are  binding  on  the  suc- 
cessors of  the  officers  who  make  them.— First 
Nat.  Bank  t.  City  of  Bmmetiborg.  188  M.  W. 
4S1. 

IX.  vjmuo  ncpBO'VEMEim. 

(A)  P«wm    to   Main    bavr«vm«ata  m» 

f28I  (Mich.)  Instructions  in  an  action  against 
a  city  by  an  assignee  of  proi>erty  owners  for 
part  of  the  cost  of  constmctiog  sidewalks,  pro- 
vided by  ordinance  to  be  paid  under  certain  cir- 
cumstances, in  which  were  involved  the  ques- 
tions of  the  right  of  an  assignee  to  recover,  and 
neccHsity  of  toe  contractor  having  his  bond  to 
the  city  approved,  keld  to  sabmit  the  case  In 
a  way  of  which  the  city  could  not  complain. — 
Rhx  T.  aty  of  PonUac,  138  N.  W.  2S£ 

(O  ContrMts. 

1 350  (Iowa)  Where  a  city  had  the  power,  as 
a  part  of  its  proprietary  or  bniinesa  powers,  as 
distbtguishcd  from  its  public  or  govemmentel 
powers,  to  construct  sewers  and  contract  there- 
for, irregularities  In  the  exercise  of  such  pow- 
ers will  not  relieve  it  from  liability  for  benefits 
received  thereunder.— First  Nat  Bank  v.  City 
of  Emmetsborg,  138  N.  W.  401. 

A  municipality  having  power,  as  a  part  of 
Us  proprietary  or  business  powers,  to  construct 
sewers  and  contract  therefor,  canoot  escape 
liability  oo  a  plea  of  ultra  vires  where  the  con- 
tract has  been  folly  performed  and  it  has  re- 
ceived the  benefits  toereof,  but  is  entopped  from 
retaining  such  benefits  without  liability. — Id. 

S  350  (Wis.)  The  illegslity  inherent  In  a  con- 
tract by  a  dty  for  a  street  improvement  aris- 
ing from  the  fact  that  the  contractor  had 
bonght  up  the  opposition  of  an  alderman  con- 
tinues notwithstanding  the  resignation  of  the 
alderman  and  the  aobae^ment  execution  of  the 
contract  br  the  remaining  state  officers.- Mc- 
MUian  v.  Barber  Asphalt  Paving  Co.,  138  N. 
W.  84. 

The  illegality  of  a  street-paving  contract  aris- 
ing from  the  fact  that  the  contractor  t>ought 
off  the  opposition  of  an  alderman  by  a  conces- 
sion is  unaffected  by  the  fact  that  the  con- 
tractor did  not  know  that  the  alderman  had  a 
private  pecnnlaxy  interest  In  obtaining  the 
concession.- Id. 

Where  a  taxpayer  sued  a  city  to  enjoin  it 
from  letting  a  street  paving  contract,  but  pend- 
ing an  appeal  from  an  adverse  decision  the 
contract  was  executed  and  the  work  performed 
and  the  Supreme  Court  adjudged  that  the 
contract  was  illegal,  the  contractor  was  a 
wrongdoer,  and  equity  would  not  recognize  hia 
right  to  compensation.— Id. 

{351  (Iowa)  On  facts  stated,  held,  that  a  dty 
faad  completely  ratified  contracts  for  sewer  con- 
struction  irregularly  entered  into,  and  had 
waived  any  right  to  object  thereto. — First  Nat. 
Bank  v.  City  of  Emmetsburg,  138  N.  W.  451. 

1373  aowa)  Code,  1  3102,  gives  a  subcon- 
tractor for  public  work  an  equitable  right  to 
unpaid  funds  In  the  hands  of  the  municipality 
at  the  filing  of  the  claim,  which  cannot  be  de- 
■  feated  by  an  assignment  by  the  principal  con- 
tractor, tJuongh  bankruptcy  or  othenrisa^ 


WackerbarUi  A  Blamw  Oo^  t.  Independent 
School  Dist  of  Independence  138  N.  W.  4Ta 
Although  the  distribution  of  the  estate  of  an 
insolvent  contractor  building  a  schoolboose,  un- 
der an  assignment  for  benefit  of  creditors. 
wouM  be  mora  equitable.  Code.  |  3102,  givins 
snbctmtractors  a  preferred  claim  againat  pub- 
lic corporations  for  unpaid  fond^  cannot  be 
lgnored.^Id. 

CO)  DMKBCca. 

8  335  (towa)  The  right  to  damages  for  change 
in  established  grade  <n  a  street  is  wholly  statu- 
tory.—Chiesa  ft  Co.  T.  CUj  of  Dea  Moines,  133 
N.  W.  922. 

1 399  (Minn.)  Where  the  CKavsttoa  in  a 
street  next  to  plaintiffs  property  to  a  grade 
established  by  toe  city  is  a  permanent  injury, 
the  measure  of  plalntifPs  damages  is  the  dimi- 
nution in  the  market  value  of  the  property.— 
Worden  v.  Bielenbe^,  138  N.  W.  314. 

{395  (Wis.)  Evidence  of  the  xcaswimble  co^ 
of  putting  the  property  in  substantially  the  sane 
condition  relative  to  the  newly  established  grade 
as  it  was  with  reference  to  the  former  grade  is 
admissible  on  the  measure  at  damaxes. — ^Mil- 
waukee TruaC  Co.  T.  City  of  lUlwaotoe,  138  N. 
W.  707. 

I  398  (Iowa)  Under  Code^  I  48  (8,  10),  defin- 
ing real  property  and  the  nabili^  of  a  city  to 
the  owner  on  a  change  of  establisbed  grade  of  a 
street,  a  tenant  for  life  or  for  years  may  re- 
cover damages  sustained  by  change  In  Uie^rade 
of  the  street  in  front  of  the  premises.— Cfhif^ 
ft  Co.  V.  City  of  Des  Moines.  138  N.  W. 

{402  (Wis.)  A  special  interrogatory  in  pro- 
ceedings to  assess  damages  from  a  change  of 
grade  as  to  what  was  me  reasonable  cost  of 
putting  plaintilTa  property  Itf  substantially  th<> 
same  condition  relative  to  the  new  grade  as  it 
was  before  the  change  iheld  improperly  included 
in  the  special  interrogatories ;  other  interrox- 
atones  calling  for  the  true  measure  of  damag- 
es.—MUwaukee  Trust  Co.  V.  City  of  Milwaukee, 
138  N.  W.  707. 

A  requested  instruction,  in  proceedings  to  as- 
sess damages  for  the  change  of  grade  of  a  stre<>t. 
that  the  jury  should  not  disregard  the  dire^-l 
evidence  of  witnesses  who  have  made  measure- 
ments as  to  facts  in  dispute  and  find  such  facta 
according  to  the  evidence  of  witnesses;,  who 
merely  gave  their  judgment  thereon,  was  co^ 
net  and  should  have  been  given. — Id. 

(B)  Assessments  to*  Beacflta  mmA  Special 
Taxes. 

1459  (Iowa)  The  word  "paving"  in  Code.  S 
7V2,  relating  to  street  improvements,  and  plac- 
ing a  limitation  on  the  amount  of  the  asse^- 
ment,  iDcludes  curbing,  guttering,  and  paring, 
and  a  titj  ordering  the  curbing,  gnttering,  aad 
paving  of  a  street  may  not  mue  separate  as- 
sessments therefor.— Bailey  v.  City  of  Des 
Moines,  138  N.  W.  853. 

{466  (Iowa)  The  availability  of  a  pavement 
for  future  use  in  connection  with  abutOns  prop- 
erty may  be  considered  in  determining  whether 
the  amount  of  tlu  assessment  eiXceeds  tike  bene- 
fits.—Cheney  T.  City  of  Ft  Dodge,  138  N.  W. 
549. 

{{ 438, 489  (Iowa)  A  city  council  which  did 
not  accept  the  offer  of  petitioners  for  a  strwt 
improvement  to  waive  the  statutory  limitatiDa 
of  the  amount  of  an  assessment,  but  made  iht 
improvement  on  its  own  motion,  as  authorized 
by  Code,  {  793,  could  not  rely  on  the  offer  as 
an  estoppel  against  the  assertion  by  the  peti- 
tioners of  their  statutory  rights. — ^Bailey  v. 
City  of  Des  Moines,  138  N.  W.  853. 

The  mere  fact  that  an  abutting  owner  oo  ■ 
street  imbroved  pursuant  to  a  resolution  there- 
of was  the  attorney  of  the  city,  and  as  such 
approved  the  form  of  contract  for  the  impror*- 
ment,  did  not  estop  his  executrix  from  denyim 
the  right  of  the  city  to  assess  the  property  ia 
ezesas  ol  tha  statutoiy  limitation^— Id. 
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1502  (Iowa)  A  city  ordering  a  street  im- 
Iii-ovemeat,  aod  neekinfr  to  asHPiw  the  property 
',     b«neflted  in  excess  of  the  Htatutory  limitation, 
lias  the  burden  of  showinK  some  ground  enti- 
tliiij;  it  to  avoid  the  limitation.— Bailey  v.  City 
of  Des  Moines,  13S  N.  W.  853. 
1-        §502  (Minn.)  A  decision  that  park  assessors 
-     did  not  act  on  erroneous  principles  in  aesessinp: 
the  property  across  the  street  from  a  proposed 
park  as  specially  bpuelite<l  held  8U8taine<l  by  the 
«vidDticc.— Ill  le  Kivei-side  Park,  138  N.  W.  41i(i. 

It  is  not  error  to  try  au  aiiplication  to  con- 
firm an  asseKsroent  for  a  park  improTement  on 
affidavits,  with  permission  to  objectors  to  ap- 
ply to  offer  oral  testimony. — Id. 

j|508  (Minn.)  An  order  denying  a  motion  of 
objectors  to  an  afisesRniciit  for  park  improve- 
ment  to  vacate  a  prior  order  confirming  the 
asKeftsnient  and  grant  a  new  trial  is  appealable. 
—Ill  re  Itiverside  Park,  138  N.  W.  420. 

{511  (Iowa)  Under  Code.  H  S24,  839,  and 
Acts  28tli  Gen.  Assem.  c.  29,  providing  that 
mere  irr^ilarltlea  in  an  aasessment  sbalt  be 
brought  to  tlie  notice  of  the  coondl,  a  rarlanct 
between  the  improvement  as  constructed  and 
that  planned  is  not  jurisdictional ;  and  objec- 
tion thereto  must  first  be  made  to  tbe  council 
as  a  baius  lor  complaint  on  aweal. — Cheney  v. 
<3ity  of  Ft  Dodge,  188  N.  W.  549. 

A  property  owner  suing  to  vacate  a  special 
assessment,  who  does  not  claim  that  the  paving 
rendered  the  street  less  convenient  to  bim,  can- 
not, for  the  first  time,  raise  such  objcctioDS  on 
appeal  from  an  annullment  of  the  assessment. 
-Id. 

{513  (Minn.)  Where  tbe  right  to  levy  assess- 
ments for  public  Improvements  is  given  by  a 
city  charter  to  the  board  of  comrnissioners,  with 
the  right  of  ap[>eal  to  the  district  court,  an 
owner  of  property  subject  to  assessment  cannot 
«ue  to  set  aside  a  contract  for  the  imjirove- 
nient;  the  pi^scribed  remedy  being  exclusive.— 
A-  A.  White  Townsite  Co.  T.  City  of  Moorhead, 
138  N.  W.  939. 

{5(3  (X.I>.)  An  action  to  set  aside  a  special 
assessment  for  paving  expense,  commenced  more 
than  six  months  from  the  approval  and  confir- 
mation of  tbe  asKessment  by  the  city  council.  Is 
liarred  by  Rev.  Codes  1905.  i  2790.— McKone 
T.  City  of  Fargo.  138  N.  W.  967. 

Sess.  T^aws  1905,  c.  G2,  |  155,  barring  an  ac- 
tion to  set  aside  a  special  assessment  tor  pav- 
ing in  six  months,  is  applicable  to  an  assess- 
ment made  after  its  enactment,  notwithstanding 
a  specific  reference  in  its  title  to  the  vacation 
■of  assessments  made  prior  to  its  passage.— Id. 

S5I3  (Wis.)  Where  a  special  improvement 
lM>nd  issued  pursuant  to  St.  189S,  |{  925—190. 
1)25—192,  025—193,  was  issued  to  a  contractor 
in  a  void  contract,  and  he  sold  the  bond  to  an 
innocent  purchaser,  the  owner  of  tbe  prop- 
erty against  which  the  bond  was  issued,  not 
being  entitled  to  injunctive  relief,  was  entitled 
to  a  money  judgment  against  the  contractor.— 
McMillan  v.  Barber  Asphalt  Paving  Co.,  138 
N.  W.  94. 

$914  (Wis.)  The  reassessment  statutes  (St. 
1S98,  8  1210d,  as  amended  by  I^aws  1901,  cc. 
1),  19,  and  Laws  1903,  c.  276,  and  Laws  1905, 
c,  601)  do  not  apply  to  a  case  where  improve- 
ment work  was  done  pending  a  suit  by  a  tax- 
payer to  restrain  a  dty  from  executing  the 
4rontract  for  the  work,  and  where  the  Supreme 
<  'ourt  on  appeal  adjadged  that  the  contract 
was  illegal.— McMillan  v.  Barber  Asphalt  Pav- 
ing Co.,  138  N.  W.  94. 

8  519  (Wis.)- Under  tbe  express  provisions  of 
Milwaukee  Charter,  c  7,  |i  13,  13a,  a  8i>ecial 
nssessnient  for  street  improvements  is  a  lien 
OD  tbe  land  benefited  from  the  time  of  tbe  is- 
suance of  certificates  to  the  contractor  for  the 
nmounts  due  from  each  lot  owner.— Cady 
Menes,  18S  N.  W.  1022. 


i  523  (Wis.)  No  action  to  recover  back  a  spe- 
cial assessment  for  a  public  improvement  il- 
legally levied  and  collected  can  be  maintained 
against  a  municipality  under  St  1898,  {  1164, 
where  It  has  been  paid  over  by  the  municipality 
lo  the  contractor.— Marine  Co.  v.  City  or  Mil- 
waukee, 138  N.  W.  640. 

Xo  action  for  money  had  and  received  can  be 
maintained  against  a  municipality  to  recover 
back  tbe  amount  of  a  special  assessment  for  a 
public  improvement  illegally  levied  and  ocA- 
lected,  where  It  has  been  paid  by  the  municipal- 
ity to  the  contractor  who  performed  the  work 
in  question. — Id. 

(F)  Dnforoemeat  oC  ABBeaBm«ata  B»v- 
cltU  Taxes. 

{ 526  (Wis.)  St.  1898.  S  1210h-l,  enacted 
in  Acts  1909,  c.  295,  requiring,  as  a  condi- 
tion precedent  to  the  bringing  of  an  action  to 
enjoin  the  collection  of  a  sjiecial  assessment, 
the  payment  of  tbe  assessment,  /letd  valid. — 
Wisconsin  Real  Estate  Co.  v.  Citv  of  Milwau- 
kee, 138  N.  W.  642. 

1537  (Wis.)  In  view  of  St.  1898,  |  mOh. 
section  1210b — 1,  which  Is  a  part  of  Acts  of 
1909,  c.  295,  which  adds  sections  12J0h— 1, 
1210h— 2, 1210h— 3, 1210h^,  requires,  as  a  con- 
dition precedent  to  the  maintenance  of  an  ac- 
tion to  enjoin  the  collection  of  a  special  aasess- 
ment,  the  deposit  of  the  sum  with  the  proper 
official. — Wisconain  Real  Estate  Go.  T.  City 
of  Milwaukee,  138  N.  W.  042. 

As  Milwaukee  City  Charter,  c.  8,  gives  the 
council  jurisdiction  over  the  subject  of  laying 
drains,  an  assessment  for  the  making  of  drains, 
tbough  not  in  compliance  with  the  statutes,  ii 
not  void  for  want  of  jurisdiction,  and  bence,  in 
an  action  to  enjoin  the  collection  of  the  same, 
the  amount  of  the  assessment  must  be  deposited 
under  St.  1898,  |  1210h— 1.— Id. 

X.  POX.IOE  POWER  AMD  REOUI^A- 
TION8. 

(A)  Delcv>tloa.  Bxtemt,  aad  Hxevclae  »f 
Power. 

{591  (Minn.)  Under  the  charter  of  the  city  of 
St.  Paul,  the  power  to  license  and  regulate  the 
exhibition  of  shows  of  all  kinds  is  witb  the 
common  council,  and  cannot  be  delegated  to  the 
city  clerk.— State  v.  Redington,  138  N.  W.  430. 

{626  (Minn.)  An  ordinance  to  prevent  the 
spreading  of  fires,  making  it  unlawful  for  tbt- 
owner  ot  a  two-story  frame  dwelling  to  lease 
the  attic  story  to  persons  living  independently 
of  those  occupying  the  lower  floors,  is  unrea- 
sonable and  void,  as  not  including  other  bund- 
le equally  exp<Mied  to  danger  fire.— State 
McGormlck.       N.  W.  1063. 

ZI.  USE  AHD  BBOTTIATIOIf  OF  FUB- 
UO  FIiAOBS.  PROFB&TT, 
AMD  WORKS. 

CA)  Streets  Md  Other  Pnfelle  Wtemk 

{ 703  (Neb.)  A  provision  in  a  general  ordi- 
nance that  it  shall  be  unlawful  for  any  person 
operating  a  motor  vehicle  to  carry  another  on 
the  machine  In  front  of  the  operator  Is  a  valid 
exerttise  of  the  police  power.— In  re  Wickstmm. 
13S  N.  W.  733. 

{705  (Iowa)  Where  one  ran  an  automobile 
directly  toward  a  horse  and  caused  it  to  jamp 
aside,  upsetting  the  vehide  and  injuring  the 
driver,  tlie  operator  was  guilty  ot  negligence. — 
Staley  v.  Forest,  138  N.  W.  441. 

{705  (Neb.)  Tbe  law  does  not  denounce  the 
use  of  an  automobile  on  a  public  highway;  and 
tbe  appellant  is  not  guilty  of  negligence  be- 
cause he  used  one  on  the  streets  of  the  city  of 
Lincoln.— Tyler  v.  Hoover,  138  N.  W.  1^ 

The  driver  of  a  horse  and  carriage  has 
no  rights  in  a  highway  superior  to  the  rights 
ot  a  driver  of  an  automobile;  both  having  the 
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right  to  go  upon  the  puhUc  highway,  and  each 
being  restricted  by  the  corresponding  rights 
of  the  other,  and  entitled  to  regulate  his  use 
of  the  street  by  the  observance  towards  oth- 
ers of  ordinary  care,  under  all  the  circumstanc- 
es.-Id. 

The  restrictions  which  the  law  imposes  on  all 
modes  of  travel  are  such  as  tend  to  secure  to 
the  general  public  the  largest  enjoyment  there- 
of, and  must  be  observed  and  borne  by  all 
alike;  and  when  accidents  happen  as  incidents 
to  reasonable  use  and  reasonable  care  the 
law  affords  no  redress, — Id. 

If  the  driver  of  an  automobile  sees  that  a 
horse  driven  to  a  carriage  is  restive  and 
frightened,  he  should  use  ordinary  prudence  to 
avoid  inflicting  an  injury,  and  should  reduce 
the  speed  of  his  vehicle,  or  stop  it,  if  request- 
ed, or  if  he  sees  that  it  is  necessary;  bat  he 
is  not  relieved  from  exercising  ordmary  care 
to  prevent  injury  to  those  he  meets  or  over- 
takes.— Id. 

That  a  horse  becomes  frightened  by  an  aa- 
tomobile  does  not  render  the  operator  of  the 
vehicle  liable  for  resulting  injury. — Id. 

8  706  (Minn.)  Where  there  was  evidence  that 
t4ie  driver  of  an  automobile  saw  plaintiff's  peril 
in  time  to  have  avoided  striking  bim  by  or- 
dinary care,  the  proof  justified  the  submisaion 
of  an  issue  of  willful  negligence. — Johnson  v. 
Scott.  138  N.  W.  694. 

1 706  (Wis.)  In  an  action  for  injuries  from 
being  struck,  while  driving  a  horse  and  boggy, 
by  a  horse  and  wagon  driven  by  the  defendant, 
evidence  held  to  warrant  a  finding  that  the 
plaintiff  was  not  guilty  of  contrilnitoty  n^ll- 
gence.— mmert  y.  Uews,  188  N.  W.  098. 

(O)  mlblfa   BslldlBBS,   P«*ka.   ud  Other 
PnbUs  PlMes  Mid.  Property. 

1719  (Iowa)  The  right  of  a  city  to  impose 
wharfage  fees  does  not  arise  solely  out  of  the 
expense  which  it  incurs  in  the  muntenance  of 
the  wharf.— Keckevoet  v.  City  of  Dubuque,  13S 
N.  W.  540. 

Ordinances  providing  wtiarfage  fees  are  a  val- 
id exercise  of  the  police  power,  but  they  moat 

be  reasonable.— Id. 

In  an  action  to  enjoin  the  enforcement  of 
ordinances  in  relation  to  wharfage  charges,  evi- 
dence held  to  show  that  the  ordinances  were 
unreasonable  and  discriminatory. — Id. 

Tbe  city  of  Dubuque  has  no  power  under 
its  charter  to  prohibit  house  boats  to  land  or 
remain  on  any  part  of  the  ice  harbor  of  the 
city  of  Dubuqne.— Id. 

331.  TOBTS. 

(iU  BlxeMiae  of  GoT'ernmental  «id  Corpo- 
rate Powers  In  General. 

1 733  (Minn.)  Where  a  city  maintains  a  mu- 
nicipal ughting  plant,  it  is  not  exercising  a 
governmental  function,  so  as  to  escape  responsi- 
bility for  negligence  causing  an  Injury  to  the 
person  or  property  of  an  individual. — Brantman 
T.  City  of  Canby.  138  N.  W.  071. 

8  739  (Mich.)  A  municipality  may  not  invade 
or  cause  the  invasion  of  private  property. — 
Onen  v.  Herkimer,  138  N.  W.  198. 

'  (O)  Detects  or  Obatrnctlona  In  Streets 
and  Otlicr  Pabltc  Wars. 

§809  (Iowa)  A  property  owner  may  be  held 
liable  for  negligence  in  the  maintenance  of  an 
obstruction  on  the  sidewalk,  though  permitted 
by  the  mnnicipality  to  maintain  It— Edwards 
V.  Hasel,  138  N.  W.  501. 

S8i9  (Iowa)  Evidence  that  a  property  owner 
maintained  a  raised  cover  over  a  grating  in  the 
sidewalk  for  more  than  35  years  will  warrant 
a  finding  that  the  municipality  acquiesced  in 
such  maintenance.— Edwards  v.  Hasel,  138  N. 
W.  501. 

8821  (Iowa)  In  an  action  against  an  abutting 
property  owner  for  injuries  caused  by  the  main- 


REPOBTEB  1202 


tenance  of  an  obstruction  In  Uie  ridewalk,  evi- 
dence held  sufficient  to  take  the  case  to  the 
jury.— Edwards  v.  Hasel,  138  N.  W.  BOl. 

(D)  Defects   or   Ob»traetloaa   la  Sew«re, 
Drains,  and  Water  Conr«e«. 

{846  (Mich.)  A  city  actually  appropriating  a 
narrow  strip  of  land  of  an  individual,  and  cast- 
ing on  his  land  the  entire  sewage  of  tbe  city, 
having  a  population  of  5,0(X),  causes  irreparable 
injury,  justifying  relief  in  equity.— Onen  t. 
Herkimer,  138  nT  W.  198. 

Where  a  city  appropriated  to  its  own  use  a 
strip  of  land  of  an  individual,  and  expended 
upwards  of  $50,000  on  a  sewage  system,  not- 
withstanding notice  from  the  individual  that  he 
objected  to  the  appropriation  and  tbe  disposal 
of  the  sewage,  equity,  at  tbe  suit  of  tbe  Individ- 
ual,  would  grant  him  injonctlTe  relief. — Id. 

Xin.  FI80AL  MAWAgEMEHT,  PUB- 
UO  DEBT.  SEOnBITIEB.  ABB 
TAXATION. 

(A)  Power  to  Inenr  Indebtedneea  and.  Bx- 
pendltnrea. 

8864  (Minn.)  Moorhead  city  charter,  as 
amended,  construed,  and  held  to  anttioriie  the 
city  to  coQStruct  a  pavement  and  retaining  wall 
along  a  certain  street,  though  the  cost  would 
increase  the  city's  indebtedness  beyond  the  limit 
prescribed  in  the  original  charter. — A.  A.  White 
Townsite  Co.  t.  City  of  Moortiead.  138  N'.  W. 
939. 

xtv,  oiauKB  AOAnraT  cobpoba- 

TION. 

8  tOlO  (Iowa)  A  compromise  and  an  accord 
and  satisfaction  entered  into  by  a  city  and  the 
bolder  of  certificates  issued  by  it  in  payment  of 
work  done  under  contractn  for  the  construction 
of  sewers  is  as  binding  on  It  as  would  have  been 
the  case  had  the  holders  been  dealing  with  a 

Private  corporation  or  individual.— i^irat  XaL 
lank  V.  City  of  Emmetsburg.  138  N.  W.  451. 

MURDER. 

See  Homidde. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  IS  693-819. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  }  66. 

NAMES. 

See  Criminal  Law,  |  628;  Commerce;  Bito^ 
pel,  I  22;  Watezg  and  Water  Couisei. 

S3  (Iowa)  The  middle  name  is  no  part  of 
the  name,  and  under  Acts  33d  Oen.  Assam,  c. 
lis,  relating  to  notice  to  owners  of  land  in  a 
drainage  district,  a  notice  to  "Emma  Forsythe 
Jones,  whose  maiden  name  was  "Forsythe." 
nas  a  sufScient  notice  to  "Elmma  Jones."— Col- 
lins V.  Board  of  Sup'rs  of  Pottawattamie  Coon- 
ty,  138  N.  W.  lOKS. 

8  6  (Neb.)  Where  one  takes  title  to  realty  by 
bis  initial  letters  as  his  first  name,  suhjeiA  to 
an  existing  mortgage,  the  mortgage  may  be  fore- 
closed by  such  name. — Lear  t.  Fickweiler;  JS9 
N.  W.  1130. 

NAVY. 

See  Army  and  Navy. 

NECESSARIES. 

See  Husband  and  Wife,  SS  229,  232. 

NECESSITY. 

See  Easements,  |  16, 
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NEGLIGENCE. 

See  Appeal  and  Error,  »  o37,  997.  1050,  1064, 
1068:  Carriers.  H  121-132.  228;  Constitu- 
tional Law.  M  89,  245,  301 ;  Death  ;  Electric- 
ity; ExploslveB;  Gas;  Hitihwn.vs,  gg  lS-1, 
101-213;  Landlord  and  Tennut.  §§  1(H-170; 
Master  and  Servant.  il  SS-ii!t7:  Mimi*ip:tl 
Corporations,  SS  7TO,  7ih;.  T;;:!,  '^(Kt;  X.w 
Trial,  g  108;  Physicians  mv]  Siir-n,iis.  gij  I  t, 
18;  Railroads,  §§  277-il7;  KoKiisr.  iS^  15, 
16;  Street  Railroads,  §§  '.lU.  11:1-118:  THul, 
«  133,  2fi0,  295,  296;  Waters  iiml  W;it,r 
Courses,  §  172. 

I.  ACTS  OR  OMISSIOirS  OONSTITUT- 
INO  KEOX.IOEMCE. 

<A)  Personal  Condaet  In  General. 

f  I  (Mich.)  "Actionable  nepHpence"  is  the  ab- 
sence of  ordinary  care. — Sonsmith  v.  Pere  Mar- 
quette It.  Co.,  138  N.  W.  3-i7. 

8  4  (Mich.)  "Onlinary  care"  is  that  care 
which  is  exercised  by  the  great  mass  of  man- 
kind.—Sonsmith  T.  Pere  Marquette  U.  Co.,  138 
N.  W.  347. 

HI.  OOITTRIBUTORT  NEOMOENOE. 
(A)  Persona  Injnrea  In  General. 

1 66  (Wis.)  Plaintiff,  in  returning  to  a  dan- 
gerous position  with  notice  of  the  situation  of 
certain  girders,  one  of  which  thereafter  fell 
and  hurt  him,  held  guilty  of  contributory  negli- 
sence.— Sapiensa  y.  Worden-Allen  Co.,  138  N. 

w.  en. 

f  80  (X.D.)  Where  an  injury  Is  due  to  the 
negligence  of  both  parties,  no  recovery  can  be 
had.— Sherlock  v.  Minneapolis,  St  P.  &  S.  S. 
M.  By.  Co.,  138  N.  W.  976. 

<D)  Comparative  IfcKHareaoe. 

(98  (Mich.)  In  an  action  against  a  common 
carrier  railroad  company  for  injuries  to  a  serv- 
ant, actionable  neKlisence  on  the  part  of  de* 
fendant  haviog  been  proved,  and  contributing 
negligence  on  the  part  of  plaintiff  being  shown, 
the  question  whether  plaintiff's  negligence  was 
of  a  lesser  degree  than  that  of  defendant  de- 
pended on  whether  defendant's  fault  was  "great- 
er."— Sonsmith  v,  Pere  Marquette  R.  Co.,  13S 
N.  W.  347. 

IV.  ACTIONS. 

(A)  Rijrlit  of  Aclloa.  Parties,  Prelimlnarr 
ProceedlnvB,  and  Pleading. 

9  105  CN'eb.)  The  doctrine  of  assumption  of 
risk  arises  from  the  relation  of  master  and 
servant,  and  does  not  constitute  a  defense 
where  that  relation  does  not  exist  between  llie 
parties.— Wilkins  v.  Water  &  Light  Co.  of  Ne- 
braska City,  138  N.  W.  754. 

(B)  Bvldenee. 

1 125  (Mich.)  In  an  action  for  personal  in- 
juries, evidence  of  prior  similar  accidents  in 
the  same  place,  the  conditions  being  shown  to 
remain  unobnnged,  is  admissible  to  prove  both 
notice  of  the  defect  and  negligence,  but  evidence 
of  such  accidents  subsequent  to  the  one  in  is- 
sae  is  not  admissible.— Branch  t.  Klatt,  138  K. 
W.  263. 

(0>  Trial*  jBdveatt  mnA  Review. 

I  136  (Minn.)  In  an  action  for  injuries,  an  is- 
sue of  willful  negligence,  though  not  alleged, 
held  properly  submitted  under  the  proof,  espe- 
cially in  the  absence  of  an  exception. — Jobnaon 
V.  Scott,  138  N.  W.  694. 

f  136  (Wis.)  In  an  action  for  injuries  to  a 
servant  of  the  owner  of  certain  premises  by 
the  fall  of  a  girder  to  be  used  in  the  construc- 
tion of  an  addition  to  a  building,  evidence  held 
insufficient  as  matter  of  law  to  show  action- 
able negligence. — Sapiensa  .t.  Worden-Allen 
Co.,  138  N.  W.  611. 


I  140  (Mil 
connection  1 
plaintiff's  in 
instead  of  t: 
the  word  "i  i 
"direct"  and 
Moorhead,  1 

I  141  (Mic 
injured  serv 
company  wa 
the  servants 
jured  should 
of  care  or  i  i 
grees  of  nej 
quctte  R.  Co  ; 

NEG01  ! 

See  Bills  anc  ■ 

NEWLY  I 

See  New  Tri  , 


See  Libel  and 


See  Appeal  e 
981,  1005.  : 
Law.  H  95: 


(D)  DlSQuall  : 

I 

154  (Minn.)  I 

counsel  were  i 
of  a  juror,  an 
knowledge  the  i 
ted,  but  did  i 
was  not  groui  I 
Scott,  138  N.  I 

(F)  Verdlet  o 

§  75  (Neb.)  1  I 
force  at  the  ti  i 
a  new  trial  w 
for  personal  it  : 
nes8  of  damag  : 
Co.,  138  N.  W.  : 

(H)  Mewl: 

§  100  (Mich.) 
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for  newly  discc 
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Sroduccd   at  tl 
.  W.  203. 
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for  newly  disc 
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lateral  facts,  w 
only  newly  rer 
138  N.  W.  770. 

I  105  (Minn.) 
evidence  is  not  e 
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Moorhead,  138  ] 
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(■\ideiice  is  so  Stronff  and  conTinclDe  us  to  ren- 
tlpr  a  diffeient  result  probable.— Branrh  t. 

Klatt,  138  N.  W.  2«3. 

Whether  newly  disc-ovcred  evidence,  offered  oD 
n  motion  for  a  new  trial,  is  of  suvb  a  charnctcr 
as  to  require  a  new  trial  and  render  a  different 
conrlusion  probable  on  aoch  new  trial,  is  with- 
in the  dixoretion  of  the  trial  Jndgf. — Id. 

Denial  of  new  trial  for  newly  discovered  evi- 
dence to  sbow  that  testimony  at  the  trial  as  to 
the  [iresence  of  rniliasK  on  a  stairway  where 
plaintiff  wns  injured  was  false  held  not  error 
lieraaso  such  qutwtiou  was  not  necessarily  con- 
tntllinB  on  the  question  of  negllgmce. — Id. 

m.  paooEBDmoB  to  pbooubjb 

BBW  TmiAI- 

i  123  (S.D.)  The  trial  court  mv,  for  cause, 
extend  the  time  within  which  to  Herve  notice  of 
intention  to  move  for  new  trial.— Buffalo  Pitts 
Co.  V.  DeoK.  las  N.  W.  80*_>. 

i  140  {S.I>.t  On  motion  for  new  trial,  fail- 
ure to  Kerve  a  counter  affidavit  within  the  time 
rt-quired  by  Code  Civ.  Proc.  I  303,  held  not  ju- 
riMlictionat,  and  that  the  trial  court  might  per- 
mit it  to  be  filed  thereafter,  if  without  pi-eju- 
dice  to  the  moving  party.— l>audel  v.  Woli,  lUS 
y.  W.  814. 

1 144  (S.D.)  An  affidavit  accompanying  a  mo- 
tion for  new  trial  which  contains  no  statement 
uf  the  circumstances  under  which  the  court 
made  remarks  to  appellant's  counsel  and  eject- 
ed him  from  tbe  courtroom,  so  as  to  aflirma- 
tively  show  that  such  action  of  the  court  was  a 
^ross  abuse  of  diHcretion,  was  insufficient. — 
Daiidel  v.  Wolf.  138  N.  W.  814. 

I  ISO  (Micb.)  Depositions  taken  sulMeq^uent  to 
a  trial  and  ufferca  in  aupiwrt  of  a  motion  for 
a  nenv  trial  to  (.how  the  falsity  of  testimony 
given  ou  the  trial  were  to  be  considered  in  likt> 
manner  as  newly  discovered  evidence  prpRcntHl 
by  affidavit  in  support  of  such  motion.— Ura  neb 
T.  Klatt.  138  N.  W.  263. 

1 162  (Iowa)  The  court  on  motion  for  new 
trial  in  an  action  for  persoual  injuries,  on  the 
ground  that  it  erred  in  directing  interest  to  be 
computed  from  the  time  of  tbe  injury  on  the 
Hinount  allowed  for  future  pain  and  Buffering, 
uia>'  enXcr  judgment  for  the  amount  awai'ded, 
I'xcIudinfT  the  amount  of  interest  allowed  under 
the  orroncouH  instruction.— Staler  t.  Forest, 
i:i8  N.  W.  44J. 

It  164  <Iowa)  Where,  by  agreement  of  the 
■turtles,  the  court  was  authorised  In  vacatioD 
to  make  entry  of  proper  judsmeut  on  motion 
for  a  new  trial  on  tbe  ground  of  errors  in  the 
instructions,  and  the  court  made  findings  and 
t'litt'fed  a  correct  judgment  in  place  of  the 
«-rroneous  judgment  as  of  its  date,  tbe  original 
judgment  was  set  aside,  and  the  corrected 
judgment  was  effectual.— Stnley  t.  Forest,  188 
X.  W.  441. 

NEXT  OF  KIN. 

Glee  Descent  and  IHstrlbution. 

NOMINATION. 

See  Elec  tions,  i|  120-147. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  f  199. 

NONSUIT. 

fioe  Dismissal  and  Nonsnlt. 

NONUSER. 

See  Easements,  {  30. 

NOTES. 

See  Dills  and  Notes. 


NOTICE. 

See  Appeal  and  Error,  H  413,  415,  417.  77:i: 
Banks  and  Banking;  Bills  and  Notes, 
:i5l!;  .360,  460;  Brokers,  i  105;  Carriers,  ft 
M.  123,  177,  215;  ConstitutiMial  Law.  f 
309:  Criminal  Law.  |  (t29;  Deposition*: 
Discovery,  |  54 :  Drains,  H  14,  57.  82 ;  Eject- 
ment, I  40;  Electricity;  Eminent  Domain.  { 
318;  Estoppel,  H  54.  93:  Evidence,  f  lafi: 
Fraudulent  Conveyances,  f  158:  Insuranct*. 
H  111,  229:  Judgment,  |  143;  Master  and 
Servant,  H  252,  2(Q;  Mechanics'  Liens,!  7^: 
Xames;  Negligence,  H  66,  126;  New  Trial, 
I  123;  Partnership,  |  219;  Pleadinir,  SI  1:17. 
377:  Process,  I  96;  Quieting  Title,  S  .'IT: 
Sales,  S  127;  Schools  and  School  Districtn.  U 
57,  112;  Statutes,  i  220;  Trial,  |  396:  Ven- 
dor and  Purchaser,  H  18,  101,  229,  Wa- 
ters and  Water  Courses.  |  19. 

NUISANCE. 

See  Abatement  and  Revival:  Intoxicatinc  TJq- 
uors,  I  263 ;  Iiandlord  and  Tenant,  |  170. 

n.  PUBUO  NVIBAHGEI. 

(A)  Natave  of  Injury,  and  LiablUtr  There- 
for, 

166  (S.D.)  TTbder  Civ.  Code,  H  230:S.  2394. 
2^9,  20  j'cars'  maintenance  of  an  obstroctioa 
in  a  public  street  will  not  ripen  into  a  right: 
tbe  same  being  the  rule  at  ccHumon  law,  which 
holds  that  the  right  to  permit  a  public  nni- 
aance  cannot  be  acquired  by  prescription. — City 
of  Deadwood  v.  Hursh.  138  X.  W%  1122. 

NUNC  PRO  TUNC. 

See  Appeal  and  Error,  i  468  ;  Divorce  f  102. 

OATH. 

See  MecbaniCfl*  Liens,  |  154. 

OBJECTIONS. 


Sec  Appeal  and  Error. 
Law.  H  1036,  1043,  1055;  Trial,  ft  84.  412. 


190-232;  Criminal 
;  Trial  

OBSTRUCTIONS. 

See  E8topi>eI,  |  54;  liighways.  K  l.V>.  1S9; 
Nuisance;  Railroads.  H.  246,  304;  Wateti 
and  Water  Counes,  1 119. 

OCCUPANCY. 

See  Homestead.  I  83. 

OCCUPATION. 

See  Use  and  Occupation. 

OFFER. 

See  Contracts,  1 148. 

OFFICERS. 

See  Api>eal  and  Error,  f  1062:  Aimr  and 
Navy;  (institutional  Law,  |  80;  Cnminal 
Law,  I  1156;  District  and  Protsecuting  At- 
torneys; Game;  Hi^ways,  I  15S:  Judges.  I 
39;  Jnstioes  of  tbe  Peace :  Mandamus.  |  77: 
Mechanics*  Liens.  |  281 ;  Monicinal  Oorpors- 
ttona,  H  86.  125.  185v  108.  282,  360.  90L!; 
Town*,  H  29,  88;  United  States. 

I.  AgPODraMEWT.  fttTALIFlOATIOH, 
AHS  TfilC  UBB. 

{F)  Term        OBm,  Vawaaelea,  mmA  B*U< 

1 55  (Neb.)  At  common  law  a  petBon  who. 
while  occupjing  one  office,  aocepts  another  in- 
compatible with  tbe  first  Ipso  fiurto  vacates 
the  first  office ;  and  bis  title  in  terminated  with- 


Digitized  by 


Google 


1206 


INDinC-DIGEST 


out  any  other  act  or  pioceediDg.— State  T.  Wait, 
138  N.  W.  159. 

Where  tbe  iocuaibent  of  an  office  accepts  an- 
other office,  one  of  the  tests  of  inconipatiUIity 
lietw(>en  the  two  offices  is  whether  tbe  nature 
and  diitios  are  such  as  to  i-eiider  it  improper, 
rrom  coDHiderations  of  public  iwlicy,  for  the 
incniubent  to  retain  both. — Id. 

{58  (Seh.)  Where  nets  or  events  Imvc  ren- 
dered an  oRlcc  VHonnt,  the  tiuthority  havinj; 
power  to  till  the  vnenncy  may  treat  it  as  va- 
cant and  proceed  to  appoint  or  elect  another 
to  till  it.— State  v.  Wait,  138  N.  W.  15». 

<G)  ReslKMiktloH,  Snspenalo*,  ttr  RemoTAl. 

1 69  (Wis.)  One  who  accepts  an  office  un- 
der the  civil  service  law  submits  to  its  pro- 
visions, Including  those  cmpowerlDK  his  su- 
perior to  remove  him  at  pleasure,  filing  a 
statement  of  the  reasons,  ns  provided  by  the 
law.-State  v.  Arnold.  laS  N.  W.  85. 

i  71  (Wis.)  Tbe  power  of  appointing  and  re- 
moving Butiordinate  officers  having  been  con- 
ferred upon  their  superior,  and  procedure  pro- 
vided therefor,  such  procedure  is  cxchiHive  in 
case  the  superior,  in  good  faith,  acts  within  the 
law.— State  v.  Arnold,  i:i8  N.  W.  78. 

n.  TITLE  TO  AMD  POBSESSIOIT  OF 

OFFICE. 

177  (Wis.)  A  de  fecto  officer,  in  poeseseion 
of  his  office,  can  defend  against  one  who  at- 
tempts to  intrude,  but  cannot  rely  upon  his  de 
facto  character  to  regain  that  to  which  be  has 
uu  right  In  fact.— State  v.  Arnold,  laS  X.  W. 

OPINION  EVIDENCE. 

See  Criininal  Law,  i|  44S,  480;   Evidence.  SS 
■471-571. 


Pee  Jury,  I  103. 


OPINIONS. 
OPTIONS. 


Hoe  Frauds,  Statute  of,  {{  106,  113;  Vendor 
and  Purchaser,  H  8,  18,  216. 

ORDERS. 

Appeal  and  Error:  Army  and  Navy ;  Con- 
stitutional Law,'!  290;  Abister  and  Servant. 


11  30.  M. 


ORDINANCES. 


See  Municipal  Corporations,  |g  40,  112,  121, 
*m,  70S,  719. 

PARDON. 

8ee  Constitntlimal  Law,  |  272 ;  Criminal  Law, 
iS  102,  641,  662.  982. 

PARENT  AND  CHILD. 

See  Account;  Adoption;  Appeal  and  Krror,  fi< 
21.^.  KXM;  C-ontractB,  |8  i«t.  24r>:  Creditors' 
Suit.  I  S;  Deeds,  ^  tOtt.  210:  Divorce,  K 
28».  ;«>S:  l-^stoppel.  g  m;  lOvidcncc.  §  471; 
Kxecuturs  and  AdministratorM,  I  221:  lOs- 
plosives;  Fraudulent  Oinveyances.  i  52;  In- 
fants; insurance,  i  771;  Intoxicating  Liq- 
uors, H  »7,  308.  3UB:  Liens,  f  7:  Trusts.  | 
44:  Vendor  and  I'nrchflser,  I  232;  mi\a,  i 
58:  Witnesses,  H  130,  140.  IR!);  Work  and 
Labor. 

}3  (Wis.)  Defendant  held  liable  for  medical 
services  rendered  to  his  stepchild,  though  the 
child's  father  was  alive,  and  was  ordered  in  a 
divorce  suit  to  make  a  monthly  payment  for  the 
child's  support— Monk  v.  Hurtbnrt.  188  N'.  W. 
59. 

1 7  (lowfl)  Evidence  as  to  the  cmnncipntiuu 
of  decedent,  who  prior  to  his  death  sued  to  re- 


cover for  injuries  to  person  and  property,  held 
admissible.- Scott  v.  O'Leary,  138  N.  W.  512. 

S  17  (Mich.)  Where,  after  his  wife  obtained  u 
divorce,  and  was  granted  the  custody  of  their 
two  minor  children,  accused  failed  to  pay  her  a 
weekly  allowance  as  decreed  for  ti\e  children's 
support,  he  was  not  guilty  of  desertion  and 
alMindonment  of  his  minor  children,  denounced 
by  Pub.  Laws  1007.  No.  144.— People  v,  Dnns- 
ton.  138  N.  W.  1(W7. 

PARKS. 

See  Municipal  Corporatlaas,  U  002,- 60a' 

PAROL  EVIDENCE. 

See  Evidence,  H  387-160. 

PARTIES. 

See  Appeal  and  Error,  |§  138,  350,  174,  877- 
.SS2:   Corporations,  «  180,  661;  Ejectment. 

41,  46,  47,  40;  Execution,  $|  172,  34»: 
Highways,  i  155;  Interpleader;  Judgment,  i 
NT2:  Landlord  and  Tenant,  fi  262;  Libel  and 
Slander,  I  10;  Mandamus.  1 151 ;  Mechanics' 
Liens,  |  263;  Witnesses,  S  146. 

m.  HEW  PARTIES  AMD  OBAMOE  OF 
FABTTES. 

iSI  (Wis.)  A  person  sued  for  broker's  coui- 
niusiou  cannot  have  another  broker,  making 
a  similar  claim,  brought  in,  snd  bis  rights  de- 
termined under  that  j^rt  of  St.  1808.  I  261U. 
authorizing  parties  without  whom  a  complete 
determination  cannot  be  had  to  he  brought  iu. 
— Schenck  v.  Sterling  Engineering  &  Const. 
Co..  13«  N.  W.  037,  760. 

St.  1898,  I  2656a,  authorizing  affirmative  re- 
lief in  favor  of  a  defendant  against  a  person 
brought  in,  as  a  party.  Acid  not  to  authorize, 
in  a  suit  for  broker's  commissions,  the  bring- 
ing in  of  another  broker  claiming  commlsslous 
on  the  same  sale.- Id. 

V.  DSFEGT8.  OBJEGTIOKS.  AHD 
AMEZTOMEirr. 

i  75  fMinn.)  A  party  who  has  neither  de- 
murred because  of  defect  of  parties  nor  set  up 

sui-li  defect  by  answer  is  not  entitled  to  a  dis- 
missal of  the  action  on  the  merits  on  the  gromul 
of  defect  of  parties. — Kanne  v.  Kanne.  138  X. 
W.  25. 

PARTITION. 

See  Adverse  Possession.  S  57 ;  Constitutional 
I^w.  S  278:  Divorce,  s£-43-  2^^:  Evidence, 
!  601;  Judgment,  |  682;  Vendor  and  Pur- 
chaser, §  44. 

n.  ACTIONS  FOR  FABTITION. 
fB]  ProccedlnBM  and  Relief. 

{77  Oowu)  Where  plaintiff  only  asked  for 
partition  in  kind,  be  was  not  entitled  to  an 
order  that  the  land  be  sold.— Rice  v.  Uice,  138 
N.  W.  1111. 

$86  (Iowa)  Where  astipulation  between  par- 
ties ))endiui:  apiieal  in  pariitiou  providH  that 
eacl)  side  should  retain  iMissession,  free  of  rent, 
of  the  land  decreed  to  tuem,  and  ixissesgion  was 
taken  pursuant  thereto,  plaintiff  was  not  enti- 
tled to  recover  rent  from  defendants. — ICice  v. 
Rice,  138  X.  W.  UU. 

PARTNERSHIP. 

See  Appeal  and  Error,  f  415;  Associations: 
Brokers.  |  4R:  Deeds,  1  ICS;  Evidence,  t 
460:  Frauds,  Statute  of ,  f  68. 

I.  THE  RBIJiTIOH. 
(C)  BTldemee. 

8  53  tlowa)  In  an  action  for  accounting  «[ 
tbe  pTutits.  evidence  held  to  sustain  a  finding 
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that  the  plaintitF  was  the  partner  of  the  de- 
fendant—OIuod  V.  Michener,  138  N.  W.  826. 

lY.  RZOHTS  AND  LIABIUTIES  A8  TO 

THIRD  PEB90NS. 
(A)  RepreaeatatloM  of  Flm  by  Partner. 

§  144  (Iowa)  A  partner  held  damaged  by  bis 
copartner's  misappropriation  of  firm  funds  for 
bis  individual  debts,  bo  that  be  could  proceed 
against  the  copartner's  iDdividual  creditors.— 
\\  ile.  Weill  &  Co.  T.  Dealson  aothlng  Co.,  188 
N.  W..  1098. 

A  partneF  cannot  pledge  the  firm  credit  or  use 
firm  property  to  pay  bis  individual  debts  with- 
oat  the  consent  of  the  copartner. — Id. 

(C)  Applleatlon   o<   Aflseta   to  Llobllltlea. 

S  176  (Iowa)  In  equity,  the  property  of  a 
Srm  is  a  fund  for  Srm  creditors;  and  tiie  sep- 
arate property  of  each  partner  is  a  fund  for  the 
creditors  of  each  partner.— Firscb-Wickwire  Co. 
V.  Denisou  Clothing  Co.,  138  N.  W.  1101. 

(D)  AotlOM  br  or  Air«lttat  Firaas  mr  Vmrt- 

tkerm. 

1 203  (Neb.)  Id  a  suit  to  foreclose  a  mort- 
gage in  which  a  partnership  sod  its  members 
aie  made  parties,  and  summons  is  served  on  the 
members,  and  one  of  tbem  dies,  the  suit  does 
not  abate,  but  may  be  prosecuted  against  the 
Buiriving  partners.— Dineen  v.  Lannlng,  138  N. 
W.  759. 

In  a  suit  to  foredoee  a  mortgage  to  which  a 
partaersblp  and  its  members  are  made  par- 
ties, the  fact  that  at  the  entry  of  the  decree 
plaintiff  requests  an  entry  of  dismissal  as  to  a 
member  of  the  firm  who  died  pending  the  ac- 
tion does  not  cerate  as  an  abatement  of  the 
suit— Id. 

S204  (Iowa)  Acts  of  indiTiduat  partners  in 
employing  counsel,  giving  testimony,  and  at- 
tending and  advising  counsel  on  the  trial  of 
an  action  against  the  partnership,  held  not  a 
personal  appearance,  which  would  charge  them 
on  a  Judgment  entered.— Lansing  v.  Bever  Land 
Co.,  138  N.  W.  833. 

{217  (Iowa)  Evidence  held  to  show  that  a 
partner  did  not  ratify  his  copartner's  act  in 
appropriating  firm  funds  for  the  payment  of  his 
individual  debts.— Wile,  Weill  &  Co.  v.  Deni- 
Bon  Clothing  Co.,  138  N.  W.  1098. 

§218  (Iowa)  Whether  a  partner  ratified  bin 
copartner's  act  in  appropriating  firm  funds  for 
the  payment  of  his  individual  debts  is  a  ques- 
tion of  fact.— Wile,  Weill  &  Co.  v.  Denison 
Clothing  Co.,  138  N.  W.  1098. 

S2t9  (Iowa)  A  partnership  is  a  distinct  en- 
tity, and  a  judgment  against  it  is  not  a  judg- 
ment against  the  individuals  who  compose  it. 
—Lansing  v.  Bever  Land  Co.,  138  N.  W.  833. 

An  IndiTidual  [lartner,  who  is  named  as  a 
party  with  the  partnership,  is  not  chargeable 
on  a  judgment  entered,  where  he  is  not  served 
with  notice  of  the  suit  and  does  not  enter  a 
legal  api>earance.— Id. 

ft2l9  (Neb.)  That  a  partnership  made  a  par- 
ty to  a  suit  is  not  as  a  separate  entity  served 
with  summons  does  not  affect  the  validity  of 
the  decree  as  to  the  equitable  interests  of  the 

Partners  who  were  served. — Dineen  t.  Lanning, 
38  N.  W.  759. 

§  220  (Iowa)  An  execution  reciting  a  judg- 
ment against  what  appears  to  be  a  partnership 
held  not  to  warrant  levy  against  individual 
members,  under  Code,  H  3960,  3969,  providing 
the  requisitiea  of  a  writ  of  execution  and  of  its 
sen-ice. — Lansing  v.  Bever  Land  Co.,  138 
W.  833. 

Vn.  DIBSOIiHTXOV.  SETTIiElIENT, 
AND  ACCOVNTINO. 

(p)  DiBtrlbntlon  and  8«ttlemeat  Between 
Partners  and  Tlielr  Representatives. 

1 302  (Iowa)  A  partner  in  an  equitable  action 
for  an  accoondng  may  insiflt  tbat  paymmta  bj 


the  other  partner  from  firm  funds  shall  be  ap- 
plied to  firm  debts,  and  that  nothing  sball  be 
credited  on  a  copartner's  debts,  save  payments 
by  him  from  his  mdividual  funds. — Firech-Wick- 
wire  Co.  v.  Deniaon  Clothing  Co.,  138  X.  W. 
1101. 

PASSENGERS. 

See  Carriers,  H  391-40& 

PATENTS. 

X.  TITIiE,  CONVETANGES,  AND  COM- 
TRACTS. 
(C)  Lloeases  and  Contraeta. 

1 216  (Minn.)  Where  a  corporation  had  the 
right  under  contract  with  plaintiff  to  sell  farm 
implements  covered  by  patents  held  by  him,  ttie 
articles  held  by  the  corporation  when  sucb  riglti 
ceased  may  be  sold  by  the  corporation  or  its 
successor  in  interest— Purler  v.  BradCord,  ISS 
N.  W.  687. 

PAVING. 

See  Municipal  Oorporationg,  U  S50,  458.  Sll. 
613. 

PAYMENT. 

See  Bills  and  Notes,  {  94;  Compromise  and 
Settlement;  Constitutional  Law,  {|  233,  321: 
Corporations,  §  108;  Creditors'  Suit,  %  8; 
Deeds,  {  210;  District  and  Prosecnting  At- 
torneys; Divorce.  K  231,  268;  I^ains,  H 
82.  86;  Frauds,  Statute  of,  f  129;  Infants. 
8  50;  Insurance.  »  137,  665,  668;  Municipal 
Corporations,  §  526;  Partnership,  SS  1*4.  217. 
218,  302;   Vendor  and  Purchaser.  |  101. 

PENALTIES. 

See  Drains,  |  86;  Limitation  of  Actions,  1 11. 

PERJURY. 

See  Abatement  and  Revival;  Api>eal  and  Er- 
ror, C  1001. 

PERSONAL  INJURIES. 

See  Appeal  and  Error,  §§  204, 1005,  1053,  1056. 
1006^  1171,  1178;  Constitutional  Law.  5|  89. 
245.  301;  Damages,  §§  130,  132,  173,  216; 
Electricity;  Evidence, Jj  513, 571 ;  Explosives; 
Garnishment,  3  42;  Gas;  Highways,  H  191- 
213;  Insurance,  S  126;  Interest,  §  39:  Jnde- 
ment,  S  199;  Landlord  and  Tenant.  fS  164- 
170;  Master  and  Servant,  §{  8&-29i:  Mu- 
nicipal Corporations,  Ig  705,  706,  733,  S21: 
Negligence;  New  Trial,  SS  75.  108.  162;  Par^ 
ent  and  Child;  Bailroada,  St  277-447;  Re- 
lease, JS  IS,  16;  Street  RaQroads,  «  US- 
US;  Theaters  and  Shows,  |  6;  Trial,  If  252. 
256. 

PETITION. 

See  Drains,  |  14. 

PHOTOGRAPHS. 

See  Evidence,  |  359. 

PHYSICIANS  AND  SURGEONS. 

See  Abortion;  Appeal  and  Error,  K  1064.  10(^6: 
Criminal  Law,  I  486;  Parent  anil  Child;  Wit- 
nesses, 95  211,  217. 

g5  (Iowa)  Under  Code,  |  2577,  a  physkian 
who  has  procured  a  proper  license  and  recorded 
it  in  the  county  of  his  residence  may  practice 
in  any  county  without  further  record  of  nis  cer- 
tificate, unless  he  is  an  itiaeraiy  ptiysician  with- 
in sectiw  2581.— State  r.  Zechmao,  138  M.  W. 
387. 

§  6  (Iowa)  Indictment  alleging  that  defeiHl- 
ant  practiced  without  a  certificate  or  UceDse. 
etc.,  held  sufficient  without  an  allegation  that  P. 
eauntSt     which  it  was  claimed  he  tailed  to  file 
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his  liceoK,  was  the  county  of  his  residence.— 
State  V.  Zechman,  138  N.  W.  3S7. 

Defendants  held  not  prejudiced  by  an  anstroc- 
tion  antfaorliing  a  conviction  if  they  publicly 
proferaed  to  cure  and  heal  and  devoted  them- 
selves to  and  employed  means  of  curing  and 
healing  and  of  alleviating  pain.— Id. 

One  practicing  medicine  by  the  methods  pre- 
scribed by  the  chiropractic  school  is  within  Code, 
Si  2579,  2581,  requiring  physicians  to  procure 
a  license  and  imposing  a  penalty  fur  practicing 
medicine  without  such  license. — Id. 

f  14  (Iowa)  Where  <Hie  undertaking  to  treat 
A  horse  represents  himself  as  a  competent 
veterinarian,  he  Is  bound  to  exercise  the  skill, 
'Oare^  and  learning  which  characterizes  the  pro- 
fession generally  in  the  neighborhood,  whether 
the  service  is  compensated  for  or  not. — Morri- 
son V.  Altig,  138  N.  W.  510. 

Where  plaintiff  did  not  bold  himself  oat  as  a 
competent  veterinarian  when  he  treated  plain- 
tifTs  horse  without  compensation,  he  was  only 
l>ouDd  to  perform  the  service  honestly  and  to 
the  best  of  bis  ability.— Id. 

§  16  (Iowa)  A  practicing  physician  who  In- 
forms a  person  employing  him  that  he  lacks 
experience  or  skill  in  the  service  he  is  asked 
to  perform  is  charged  with  no  liability  on  ac- 
count of  his  professional  incompetency. — Mor* 
rison  v.  Altig,  138  N.  W.  510. 

S  18  (Iowa)  In  an  action  against  a  veterina- 
rjr  surgeon  for  malpractice,  certain  instruc- 
-tious  held  not  a  sufficient  presentation  of  de- 
fendant's defense  that  he  did  not  hold  himself 
oat  as  a  veterinary,  but  only  as  a  student, 
and  did  the  work  at  plaintiff's  request  without 
pay.— Morrison  v.  Altig,  138  N.  W.  510. 

S  18  (Iowa)  An  instruction  held  not  errone- 
ous, on  the  ground  that  it  authorized  a  recov- 
ery without  proof  of  damages.— Haradon  t. 
Sloan,  138  N.  \V.  556. 

Instructions  fixing  the  measure  of  skill  re- 
quired by  a  physician  held  inaccurate. — Id. 

In  an  action  against  a  physician  for  mal- 
practice in  setting  a  broken  leg,  the  question 
of  negligence  held  for  the  jury.— Id. 

PLEA. 

See  Criminal  Law,  {  284. 

PLEADING. 

See  Action,  SI  46,  50;  Appeal  and  Knnr.  SS 
16».  193,  215.  232,  263,  725,  »43.  s^s.  lino 
1050;  Bankruptcy,  g  304;  Bills  an.i  N.n.s, 
S  469;  Carriers,  §  32;  C'ompromisi'  Set- 
tlement. S  22;  Contracts,  g  346;  Costs,  ij  13; 
Creditors^  Suit,  J  39;  Equity,  fi  22s ;  K^mp- 
pel,  i  115;  Exchange  of  Property;  ]'\|>l0' 
sives;  Fraud,  8§  41,  46;  Highwavs.  s  :.3; 
Husband  and  Wife.  {  229;  Indiclniun  :iiid 
Information;  Interpleader ;  Justices  of  the 
Peace,  I  36;  Landlord  and  Tenant,  8  169; 
Limitation  of  Actions.  {S  127,  180;  Manda- 
mus. SS  163,  164:  Master  and  Servant,  fig 
256-264;  Mechanics'  Uens,  §  277;  Negli- 
gence, I  136;  Parties,  i  75;  Princiral  and 
Agent,  J  189;  QuieUng  TiUe,  SJ  34,  87;  Rail- 
roads, I  440:  Reformation  of  Instruments,  8 
40:  Sales,  f  434;  Specific  Performance.  | 
114;  Stipulations,  §  14;  Trial,  88  11.  61,  233, 
251,  253,  206,  396;  Use  and  Occupation. 

L  FORM  Ain>  ALLEOATXOM8  ZK 

OENEBAL. 

89  (Neb.)  Where  a  petition  in  an  action  for 
personal  injuries  sets  out  the  facts,  it  is  unnec- 
essary to  plead  the  conclusions  to  be  drawn 
therefrom.- Sclunidt  t.  Village  of  Papillion,  138 
N.  W.  725. 

{ 20  (Minn.)  In  an  action  for  injuries  to  a 
servant  from  failure  to  warn  him  of  a  blast  of 
dynamite,  the  complaint  held  not  within  the 
rule  ttiat  where  it  alleges  in  the  alternative  two 


statements,  one  of  which  Is  sufficient  to  con- 
stitute a  cause  of  action  and  the  other  not.  they 
neutralise  each  other.— Orbieh  t.  Pittsburgh  Iron 
Ore  Co.,  188  N.  W.  309. 

m.  VLBA  OB  ANSWER,  CBOBS-GOIC- 
PLAZNT,  AMP  ATFIPATIT 
OF  DEE^NSE. 
(C)  Tnvevses  or  Denlala  ««a  Adntsalona. 

S  127  (Minn.)  Answer  in  action  for  injuries 
caused  by  explosive  fuse  caps  held  to  admit  that 
plaintiff  had  caused  due  service  of  notice  of  the 
time,  place,  and  circumstances  of  the  accident  to 
be  served  on  the  defendant  city  officers. — Villa 
v.  City  of  Cloquet.  138  N.  W.  33. 

V.  DEMTTR.RER  OB  EXCEPTION. 

8  204  (Iowa)  Where  a  counterclaim  contains 
two  counts  presenting  a  single  claim  upon  two 
different  theories,  one  of  which  is  good,  the  in- 
sufficiency of  the  other  is  immaterial. — School 
Tp.  of  Eden  In  Carroll  Counl?  t.  Stevens,  138 
KT  W.  927. 

VI.  AMENDED  AND  SXTPPLEM ENTAIi 
PLEADINOS  AND  REPLEADER. 

{  236  (Iowa)  A  court  held  not  to  have  abus- 
ed its  discretion  by  permitting  defendant  after 
the  close  of  the  evidence  to  amend  a  counter- 
claim for  wrongfnl  attachment  by  basing  it  on 
the  attachment  bond.— Welsh  t.  Haleen.  138  N. 
W.  602. 

8236  (Minn.)  Where  an  instruction  authoriz- 
ing allowance  for  loss  of  time  was  objected  to, 
because  such  element  was  not  pleaded,  it  was  not 
an  abuse  of  discretion  for  the  court  to  permit 
an  amendment  of  the  ciHnplaint  in  that  regard. 
— Stuhr  v.  Wright  County  Telephtme  Co.,  188 
N.  W.  693. 

8  236  (Neb.)  Where  the  original  answer 
pleaded  fraud,  threats,  and  intimidation,  and 
that  the  note  was  given  upon  a  condition,  per- 
mission to  file  an  amended  answer  pleading  the 
condition,  but  omitting  the  other  plea,  was 
witliin  the  court's  discretion.— Masser  v.  Mus- 
ser.  138  N.  W.  590. 

i  237  (Wis.)  Under  St  1898,  8  2830,  held  not 
error  to  permit  amendment  of  the  complaint  aft- 
er verdict  to  conform  to  proof.— Monk  v.  Hurl- 
bnrt,  138  N.  W.  59. 

XL  MOTIONS. 

8  343  (Minn.)  A  motion  for  judgment  on  the 
pleadings  is  properly  denied,  though  the  movant 
he  entitled  to  partial  relief,  where  the  motion 
does  not  so  limit  the  recovery  sought — Kanne 
v.  Kanne,  138  N.  W.  25. 

{350  (Minn.)  On  motion  for  judgment  on 
the  pleadings  at  the  trial,  every  inference  which 
a  jury  might  legitimately  draw  from  the  allega- 
tions should  be  drawn  in  plaintiff's  favor,  and 
the  complaint  sustained,  if  possible  by  the  most 
libera]  construction.— Ames  v.  Brandvold,  138 
N.  W.  786. 

8  389  (Mich.)  Where  the  connts  of  the  decla- 
ration were  good,  there  was  no  error  because  of 
plaintiffs  failure  to  elect  on  which  count  he 
would  rely  for  a  recovery.- Bowen  v.  Chandler, 
138  N.  W.  247. 

Xn.  ISSUES,  PROOF,  AND  VARIANCE. 

8  377  (S.D.)  Where  there  was  nothing  in  an 
answer  amounting  to  denial  of  the  allegation  in 

the  complaint  that  a  second  deed  and  mortgage 
taken  by  defendant  were  with  notice  of  plain- 
tiff's prior  deed,  such  allegation  stood  admitted, 
and  need  not  be  proved, — Heflebower  t.  Wiley, 
138  N.  W.  370. 

8  380  (Mich.)  Person  suing  to  have  aasign- 
ment  of  land  contract  declared  a  mortgage  held 
not  entitled  to  attack  the  assignment  for  want 
of  consideration.— Dalton  v.  Mertx,  138  N.  W. 
1055. 


Vor  eases  In  Deo.  Dls.  ft  Am.  Dig.  Kay  No.  Series  ft  Indexes  see  same  toplo  and  section  (|)  NUHBBB 

Digitized  by  Google 


138  NORTHWESTERN  KBPORTEB 


1208 


■  <Towa)  Where  defendant's  rounterclaim 

"distinctly  based  upon  a  written  cwiract  to 
aell  articles  on  commisBion.  be  cannot  show  a 

subsequent  oral  agreement  that  he  be  paid  for 
work  done  on  the  articles.— Bradley,  Merriam 
A  Smith  V.  Goetscho,  138  N.  W.  S23. 

Xm.  DEFECTS  AlID  OBJECTIOITS, 
WAIVER,  AND  AIDEB  BT  VEB* 
DICT  OB  JUDOHEMT. 

§  430  (Wis.)  The  existence  of  a  certain  fact 
not  alleged  in  the  complaint  may  be  litigated 
by  consent  of  parties  without  formal  aumud- 
I?  W  M5  complaint.— Brey  t.  ForresUl.  138 


PLEDGES. 

Ill  (S.D.)  A  parol  agreement  to  execute  a 
t'liattel  mortgage  does  not  ureate  a  pledge 
where  the  property  gets  into  the  hands  of  the 
alleged  plodgee  uuknown  to  the  owner,  and  not 
in  iiur«uance  of  the  agreement.— lluffalo  Pitts 
Co.  V.  Deeg,  KJS  N.  W.  802. 

POLICEMEN. 

See  Municipal  Corporations,  ||  18!S,  IflS. 

POLICE  POWER. 

See  Constitutional  Law.  |  309:  Municipal  Cor- 
ponitions.  d  591,  626,  703,  711). 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possession ;  Replevin,  |  la 

^  ,  ,       .  POWERS. 

See  Judgment,  }  785. 

PRACTICE. 

See   Continuance;     Courta;     Criminal  Law: 
Equity. 

PREFERENCES. 

S»e  Bankruptcy,  8$  163,  166,  303;  Fraudulent 
Convejancee,  §  115. 

PREJUDICE. 

See  Appeal  and  Error,  fS  iail-1073;  Criminal 
Law,  gi  1169-1172;   Homicide.  S  .140. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  S|  135,  211. 

PREMIUMS. 

See  Insurance,  ffi  137,  665,  668. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitatiou  of  Actions; 
Nuisance. 

PRESUMPTIONS. 

See  Appeal  and  Error.  H  001-039, 1031:  Orim- 
inal  Law,  |  1144;  B^dence.  H  S.  77,  84. 

PRIMARY  ELECTIONS. 

See  Blections,  H  120-147. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Brokers;  Coruora- 
tiona.  II  2198-320,  40G,  507.  668;  Insurance, 
SI  111,  127.  229,  696;  Sales,  {  368;  Vendor 
and  Pnrchaser,  f  244. 


I.  TMB  mmsjLTum, 


5  21  rWis.)  The  rule  that  agencv  cannot  Up 
established  by  declarations  of  the  a^ut  does  not 
affect  competency  of  the  agent  to  testify  in  re- 
spect to  his  agency.— Somers  v.  Gennanla  Nat. 
Bank  of  MUwaukee,  138  N.  W.  713. 

122  (Wis.)  Agency  cannot  properly  be  esUb- 
hshed  by  proof  of  declarations  of  the  pretended 
agent.— Somers  v.  Germanis  Nat  Banik  of  Mil- 
waukee. 138  N.  W.  713. 

,         i^.***-)  Authority  to  act  as  agent  may 
Infetred  it  the  party  charged  as  principal  caus- 
es third  persons  to  trust  and  act  upon  sucb 
agjarent  agency.— Trlller  v.  Sadie,  138  N.  W. 

HI.  RIGHTS  AMD  LIABIUTIES  AS  TO 
THUU>  PEBSOMS. 

(A)  Powcni  ot  Acevt. 

,  I  121  (Wis.)  The  rule  that  an  agent's  author' 
ity  cannot  he  established  by  dedarations  of  the 
agent  does  not  affect  competency  of  the  ageni 
to  testi^-  in  rentect  to  his  agency.— Somen  v. 
<^rei  mania  Nat  Bank  of  Milwaukee,  138  N.  W. 

The  authority  of  an  agent,  when  not  in  writ- 
ing, or  required  to  be,  may  be  proved  by  the 
o^ent  liimself;  and  this  rule  apidies  where  tfa» 
wife  acts  for  the  husband,  or  the  husband  fnr 
the  wife.— Id. 

f  122  (Wis.)  An  agent's  authority  cannot 
pro|>erIy  be  established  bv  proof  of  declarations 
of  the  pretended  agent.— Soinera  v.  Germaoia 
Nat.  Bank  of  Milwaukee,  laS  N.  W.  713. 

(C)  tTMntlisrIaed  »««  WvoacfMl  AMm. 

I  152  (S.D,)  An  agent  has  no  authority  to  ap- 
ply his  principal's  property  to  liquidate  his  owii 
indebtedness  to  a  third  person.— (^low-Schaaf 
Lumber  Co.  r.  Kass,  138  N.  W.  1120L 

(D)  Ratlflcntln. 

9  170  (Neb.)  A  principal  must  disaffirm  the 

unauthorized  act  of  its  agent  within  a  reaaoo- 
able  time  after  such  act  comes  to  its  knowl- 
edge.—Singer  Sewing  Mach.  Co.  T.  Barger,  13-S 
N.  W.  741. 

5  171  flowa)  Defendant,  having  completed  a 
sale  of  land  made  by  bis  agent  by  fraudulent 
representations,  held  to  hare  thereby  made  th.- 
representations  his  own.— Day  v.  Merrick.  i:»S 

N.  400. 

I  171  (Neb.)  Where  the  name  of  the  princi- 
pal was  signed  to  a  lease  by  a  firm  signing  u> 
agents,  who  attempted  to  collect  the  money  due 
on  the  lease  and  obtained  possession  of  the  hay 
growing  on  the  land  leased  in  replevin  brought 
in  the  name  of  their  principal,  he  was  boood  by 
what  they  did.— TriUer  v.  Sadie,  138  N.  W. 
728. 

6  171  (Neb.)  Where,  in  settlement  of  a  bal- 
ance due  on  a  sewing  machine,  a  single  paj'- 
nient  note  was  given,  providing  that  the  ma- 
chine should  remaiu  the  property  of  the  seller 
until  payment  of  tlie  price,  and  the  holder.  witU 
notice  that  it  had  been  altered,  repleviod  the 
machine  under  the  terms  of  the  altered  note, 
he  thereby  ratified  the  alteration. -linger  Sew- 
ing Mach.  Co.  V.  Barger,  138  N.  W.  741. 

Where  a  note  was  altered  by  the  agent  of  the 
holder,  who  sold  a  sewiug  machine  and  obtain- 
ed u  note  from  the  purchnsers,  but  without 
their  knowledge,  plaintiff  bringing  replevin  aa- 
der  the  terms  of  the  altered  note  cannot  recov- 
er.—Id. 

(F)  Aa«loMa. 

1 1 89  (Iowa)  A  contract  by  ratificatioD  may 
be  proved  under  a  general  atlegatioD  that  the 
coiitrnrt  wns  executed. — See  vera  t.  QeveUwl 
Coal  Co..  138  N.  W.  783. 
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PRINCIPAL  AND  SURETY. 

Soe  Action,  1  50;  Appeal  and  Error,  Sfi  380, 
1234;  Ball;  CoDtracts,  |  180;  Courts,  |  20; 
IntoxicatlDK  Liqnors,  If  8T,  88;  J»ry,  {  31; 
Mechanics'  Liens,  !  317. 

U.  If  AT17BE  AND  EXTENT  OF  UA- 
BCLITT  OF  SVBETT. 

I  82  (Wis.)  A  building  contractor's  bond  con- 
ditioned on  the  contractor  performing  the  con- 
tract, paying  debts  incurred,  and  saving  the 
property  and  the  owner  harmlcas  from  lien  im- 
]K>8es  on  the  surety  the  obligation  of  paying  all 
indebtedness  incurred,  and  this  obligation  is  not 
modified  by  the  building  contract  binding  the 
t-ontractor  to  furnish  all  materuil  and  labor, 
and  vouchers  showing  payment  therefor.— War- 
ren Web<>ter  &  Co.  V.  Denumont  Hotel  Co.,  13S 
N.  W.  102. 

DUGKAKOE  OF  SVBBTT. 

|tt  {Minn.)  If  a  creditor  informs  a  surety 
that  the  debt  is  paid,  and  the  surety  thereby 
suffers  damage,  the  creditor  is  estopped  from 
thereafter  proceeding  against  the  surety.— WU- 
kins  V.  Hanson,  138  N.  W.  41S. 

IV.  REMEDIES  OF  OBJBDITOU. 

S 162  (Minn.)  Evidenc-e  ieU  to  present  a 
question  for  the  Jury  whether  a  creditor  stated 
to  his  surety  that  the  debt  was  settled,  wheth- 
er the  surety  was  thereby  induced  to  take  no 
steps  to  protect  himself  and  whether  he  there- 
by suffeKd  damage.— Wilkins  v.  Hanson,  138 
W.  416. 


See  Hortgagefl, 
Counes.  I  19. 


PRIORITIES. 

{  186;  Waters 


and  Water 


PRISONS. 

See  Constitutional  Law,  |  SO;  Habeas  Corpns, 
f  30. 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGED  COMMUNICATIONS. 

See  libel  and  Slander,  H  48,  123,  125;  Wit- 
nesses, H  102-217. 


PROBATE. 

See  Wills.  H  320-127. 

PROBATION. 


Sec  Jury.  |  21. 


PROCESS. 


Si>e  Adverse  Possession,  II  45;  Appeal  and  Er- 
ror, I  413;  Arrest;  Corporations,  507, 
fl08;  Execution;  Garnishment;  Injunction; 
Judgment,  S  17;  limitation  of  Actions,  { 
127;  Mortgages,  |  407;  Partnership,  |  210; 
Taxation.  |  042. 

H.  SBKVXCE. 
(O)  PHblleailM  or  0*h«r  Hotlee. 

1 96  (lows)  An  affidavit  that  personal  serv- 
ice cannot  be  made  within  the  state  most  be 
made  before  publication  of  the  notice. — Man  ion 
V.  Brady,  138  N.  W.  668. 

Under  Code,  |f  3536,  S536.  affidavit  of  serv- 
ice by  publication  held  fatally  defective,  and 
to  confer  no  jorisdictlon  on  the  trial  court — Id. 

PROFITS. 

Sec  IMmuges,  $  120;   Homestead,  f  74. 


PROHIBITION. 

See  Intoxicating  IJqnors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Adverse  Possession ;   Constitutional  Law. 
H  272-309;   Dedication;   Eminent  Domain. 

PROSECUTING  ATTORNEYS. 

See  IMstrict  and  Prosecuting  Attoiiieyi. 

PROSTITUTION. 

See  IJbel  and  Slander,  K  7,  121. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  If  786-764;  Trial.  H  191. 
193. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  K  129,  265,  297. 

PUBLICATION. 

See  Procesi,  I  96. 

PUBLIC  DEBT. 

See  3Iunicipal  Corporations,  1  804. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ||  281-537. 

PUBLIC  LANDS. 

See  Waters  and  Water  Courses,  Si  10,  32. 

H.  SURVEY    AND    DISPOSAI.  OF 
LA1CD8  OF  UXXTED  STATES. 

(M)  C«»vera»ceB,  C«n<raeta,  mmA  Exemp- 
tions. 

§  139  (Wis.)  In  view  of  Act  Cong.  May  4. 
1880.  authorising  the  relinnuishment  of  a  home- 
stead entry,  an  agreement  by  plaintiff  to  relin- 
(luish  a  homestead  entry  made  b.v  him  so  that 
(icfendant's  son  could  make  entry  of  the  land 
hrld  vslid,  and  not  contrary  to  public  poHey. — 
Dohr  v.  Wolfgang,  138  N.  W.  75. 

PUBLIC  NUISANCE. 

See  Nuisance. 

PUBLIC  POLICY. 

See  Contracts,  |  129;  Officers,  S  55. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districta. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Unilroads, 

PUBLIC  USE. 

See  Dedication;  Eminent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  SI  240,  268. 

PUNISHMENT. 

Sec  Criminal  Law.  H  120S,  1218. 

QUANTUM  MERUIT. 

See  Contracts,  |  346;  Exchange  of  Propertr ; 
Work  and  Labor. 


Pot  eases  tn  Deo.  Dig.  *  Am.  Die  Kv  N«.  Ssrlss  ft  IbAsxm  see  sanw  (opio  and  sectton  (|)  NUMBER 


Digitized  by 


Google 


QMBtiou  0f  1mm  amd  Tmmt     188  NORTH  WBSTEBN  RBPOBTBB 


122  U 


QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  fif  786-764;  Trial,  U  141, 

QUIETING  TITLE. 

See  Trial,  |  896;  Vendor  and  PnrdiaseT,  1 101. 

n.  PROOZXDIHGS  Ain>  BELIEF. 

134  (Mich.)  A  bill  was  not  mstainable  ao- 
der  Comp.  Lawa,  {  448,  as  a  biU  to  quiet  title, 
where  ft  did  not  allege  that  defendants  were 
setting  up  a  claim  to  the  land  in  opposition  to 
complainant's  claim. — Rodgers  t.  Beckel,  1S8 
N.  W.  202. 

1 34  (Neb.)  The  pleadings  and  proof  in  an  ac- 
tion to  quiet  title  fteld  to  sustain  a  decree  for 
plaintiff. — Peterson  v.  Lincoln  County,  138  N. 
W.  122. 

§  37  (S.D.)  In  an  action  to  quiet  title,  an  an- 
awer  held  to  contain  nothinc  amounting  to  de- 
nial of  the  auction  of  the  complaint  that  de- 
fendant's deed  and  mortgags  were  taken  with 
notice  of  plaintiff's  prior  deed^Haflebower  t. 
Wiley,  138  N.  W.  370. 

QUORUM. 

See  Corporations,  8  298. 

RAILROADS. 

See  Appeal  and  Error,  g|  150,  837,  1005,  1056: 
Buruary,  f  41;  Carriers;  GonstitutioQal 
Law,  H  88,  241,  301;  Criminal  Law,  §8  406, 
780;  Damages,  1 173;  Death,  «  58,  75;  Emi- 
nent Domain,  88  112,  318,  321;  Evidence,  |f 
77,  350;  Indictment  and  Information;  Man- 
damus, ii  15,  132;  Master  and  Servant;  Mu- 
nicipal Corporationa,  S  112:  Negligence,  88 
9fi,  141;  Statutes,  |  118;  Street  RaiUoads. 

H.  BAIXROAD  OOBCPAITZES. 

8  18  (Iowa)  It  ifl  the  purpose  declared  in  its 
.articles  of  incorporation,  and  not  the  name  as- 
sumed by  a  railroad  corporation,  that  deter- 
mined the  extent  of  its  powers.— Lewis  v. 
Omaha  &  C.  B.  S.  Ry.  Co.,  138  N.  W.  1092. 

BIOHT  OF  WAT  AND  OTHER  ZR- 
TEBESXa  IN  LAND. 

fi  64  (Neb.)  Where  a  aubnrban  landowner,  in 
consideration  of  the  location  of  an  interurban 
railway  and  boulevard  across  his  premises,  con- 
tracts to  convey  a  part  of  hts  land  for  right  of 
way  purposes,  and  thereafter  seeks  to  rescind  hia 
contract  for  fraud  or  mistake,  he  mnst  act 
promptly  and  make  known  his  intention  upon 
discovery  of  the  facts.— Ensign  v.  Citizens'  In- 
terurban Ry.  Co.,  138  N.  W.  718. 

If  a  landowner,  with  full  knowledge  of  the 
facts  on  which  he  relies  for  a  rescission  of  his 
contract  to  convey  a  right  of  way  to  an  inter- 
urban railway,  acquiesces  in  the  construction 
of  the  improvement,  equity  may  require  him  to 
'Specifically  perform  his  contract. — Id. 

X.  OPESATZOH. 

-(B)  BtatvtotTi     Manlolpml,     mmA  Oflelal 
BesalKtffiHS. 

8243  (Iowa)  Ordinance  requiring  operation 
of  gates  at  crossings  at  all  hours  held  not  in- 
valid, though  there  were  more  than  two  hours 
of  each  day  when  such  operation  would  not 
ordinarily  be  necessary. — City  of  Council  Bluffs 
V.  Illinois  Cent.  R.  Co.,  138  N.  W.  891. 

A  city  ordinance  requiring  crossing  gates  held 
authorized  by  Code,  J  769,  authorizing  cities  to 
require  gates,  and  Code  Supp.  1907,  8  2033c 
making  Interurban  railways  in  cities  subject 
to  the  laws  govemiug  street  railways,  and  not 
in  conflict  with  Code  Supp.  1907,  H  2033a. 
'20S3b,  regulating  crossings  at  intersections. 
—Id. 

Ordinance  requiring  the  maintenance  of  gates 
at  a  street  crossing  and  intersection  of  rail- 
road with  electric  line  held  not  to  require  a 


watchman,  as  distingnished  from  an  operator 

of  the  gates. — Id. 

8  246  (Wis.)  A  city  ordinance  prohibiting  rail- 
roads from  obstructing  the  sti'eets  with  ensines 
or  cars  held  to  only  prohibit  unnecessary  stop- 
ping on  crossings  or  stops  for  an  unreasonable 
or  unnecessary  length  of  time. — Depow  t.  Chi- 
cago A  N.  W.  liy.  Co.,  138  N.  W.  42. 

(D)  Injnrlea  -  to  Llcenaeea  or  TFeapmooera 

9  277  (Minn.)  Where  trespasser  was  twice 
ejected  from  a  moving  freight  train  by  a  brake- 
man,  and  was  injured,  the  carrier's  duty  to 
such  trespasser  api^ied  to  both  ejections. — Qee 
V.  Great  Northern  By.  Co.,  188  N.  W.  6*4. 

8  282  (Minn.)  In  an  action  for  injuries  to  a 
trespasser  by  being  ejected  from  a  freight  train, 
evidence  held  to  sustain  a  verdict  for  plaintiff. 
—Gee  T.  Great  Northern  Ey.  C©.,  138  N.  W. 
684. 

(F)  AeeMenta  mt  Crf»MlKVS> 

8  304  (Wis.)  A  railway  companv  has  a  right 
to  use  the  street  on  which  its  tracks  are  lawful- 
ly laid  for  legitimate  purposes,  but  has  no  right 
to  leave  its  cars  standing  on  the  street  for  an 
unnecessary  and  unreasonable  length  of  time.— 
Depow  V.  Chicago  &  N.  W.  Ry.  Co.,  138  N.  W. 
42. 

8  320  (Minn.)  If  the  defendant's  engineer  dis- 
covered plaintiff  at  a  crossing  when  the  engine 
was  100  or  150  feet  from  the  crossing,  and 
plaintiff  was  not  observing  the  train.  Ft  wac 
his  duty  to  signal. — Weiss  t.  Great  NOTthera 
Ry.  Co.,  138  N.  W.  423. 

8  324  (N.D.)  Tlie  greater  the  danger  in  ap- 
proaching a  railroad  crossing  by  reason  of 
weather  conditions,  the  greater  the  caution 
necessary  to  constitute  ordinary  care. — Sher- 
lock  V.  Minneapohs,  St.  P.  &  S.  S.  M.  Ry.  Co.. 
138  N.  W.  976. 

8  327  (N.D.)  A  driver  about  to  crosa  a  rail- 
road track  at  a  public  crossing  In  the  coontry 
is  charged  with  knowledge  that  it  is  a  danger- 
ous place,  and  he  is  bound  to  vigilantly  use 
his  senses  of  sight  and  hearing,  and  do  all  that 
ordinary  care  would  dictate  to  avoid  injurr.— 
Sherlock  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.,  138  N.  W.  97(f 

It  is  a  traveler's  duty  to  look  in  both  direc- 
tions at  a  crossing,  especially  where  there  are 
two  tracks  which  render  It  possible  for  trains 
to  approach  from  either  direction,  or  pass  each 
other  at  the  crossing. — Id. 

The  only  diversion  of  attention  excusing  fail- 
ure to  look  and  listen  at  a  railroad  crossing  h 
where  the  attention  is  ao  irreaiatibly  forced  to 
something  else  as  to  deprive  the  traveler  of 
opportunity  to  look  and  listen.— Id. 

8  346  (N.D.)  Though  the  law  of  self-preser- 
vation may  usually  be  considered  in  favor  nf 
a  traveler,  where  doubt  exists  as  to  his  abil- 
ity to  see  or  hear  an  approaching  train,  wb^ri> 
no  such  doubt  appears  and  he  did  not  exercii^^ 
ordinary  care,  no  such  inference  is  applicable. 
—Sherlock  v.  Minneapolis,  St.  P.  A  &  S.  M. 
Ry.  Co.,  138  N.  W.  976. 

8  348  (Minn.)  In  an  action  for  causing  ihr 
death  of  a  person  at  a  railroad  crossing,  evi- 
dence held  to  justify  a  verdict  of  negligencf 
against  defendant,  and  exonerating  dec^^^ni 
from  contrlbotory  negligence.— Nelson  v.  North- 
ern Pac.  Ry.  Co.,  138  N.  W.  410. 

§348  (N.D.)  Where  the  exercise  of  ordmaty 
precautions  of  looking  and  listenina  to  Infonn 
plaintiff  of  the  approach  of  a  train  is  neglected, 
and  such  precautions  would  have  avoiaed  an 
accident,  negligence  is  conclusively  established, 
in  the  absence  of  conflicting  evidence. — Sherlock 
V.  Minneapolis,  St  P.  &  S.  &  M.  By.  Co.,  13& 
N.  W.  976. 

Evidence  kdd  not  to  show  exceptional  dr- 
cumstances  excusing  a  party  from  the  rule  re- 
garding looking  and  listening. — Id. 

Evidence  Aetd  to  show  that  a  driver  in  ap- 
proaching a  railroad  track  was  coUty  coa- 
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tributory  Desligence  In  not  exerciBing  bis  sens- 
PB  of  Bight  and  hearing,  even  if  no  Bignal  was 
given  by  the  train.— Id. 

§350  (Minn.)  Evidence  held  to  take  the  case 
■to  the  jury  on  the  qaestion  whether  the  head- 
light of  defendant's  engine  was  lighted,  as  well 
ns  to  ne^igence  of  defendant  and  contributory 
Jiegligence  of  plaintiff.— Weiss  t.  Qnat  North- 
em  Ry.  Co.,  138  N.  W.  423. 

1350  (Minn.)  In  an  action  for  death  in  a 
railroad  crossing  accident,  whe'ther  defendant 
■was  negligent  In  failing  to  give  necessary  and 
atatntory  signals  held  for  the  jury. — Tegels  v. 
■Great  Northern  Hy.  Co.,  138  N.  W.  945. 

In  an  action  for  death  at  a  railroad  crossing 
at  night,  evidence  held  to  authorize  the  sub- 
jnisaion  of  decedent's  contributory  negligence  to 
the  jary.-^d. 

(G)  iMjnries  to  Peraons  on  or  aoAP  Track*. 

§  383  (Mich.)  In  an  action  for  injuries  to 
plaintiff  while  walking  along  a  railroad  track 
by  being  struck  by  the  tender  of  an  engine  ap- 
l)roaching  her  from  the  rear,  plaintiff  held 
guilty  of  coQtribntoiT  negligence  as  a  matter  of 
law.— Berry  v.  Harbor  Springs  Ey.  Co.,  138 
N.  W.  1038. 

§39i  (Mich.)  In  an  action  for  injuries  to  a 
pedestrian  wnile  walking  along  a  railroad 
track,  facts  held  insufficient  to  show  gross  neg- 
ligence on  the  part  of  the  engineer.— Berry  v. 
Harbor  Springs  Ry.  Co.,  138  N.  W.  1038. 

(H)  Injwlea  to  Aalmala  om  ov  near 
TraelEa. 

i  440  (Neb.)  An  answer  admitting  that  a  rail- 
road company  "Is  now  operating"  the  railroad, 
and  not  denying  that  it  was  the  owner  of  the 
rnad  at  the  time  of  the  accident,  does  not  raise 
the  issue  of  ownership  or  of  operation  at  that 
time.— Kinney  t.  Chicago,  B.  &  Q.  R.  Co.,  138 
N.  W.  577. 

§  446  (Mich.)  In  an  action  for  killing  a  horse 
at  a  highway  crossing,  in  which  plaintiff  claim- 
<'d  that  the  right  of  way  fence  did  not  extend 
to  the  line  of  the  highway  which  was  opened  in 
1873,  the  width  of  the  highway,  depending  upon 
user  and  nonuser,  held  a  jury  guestioa. — Goret- 
ski  V.  Au  Sable  &  N.  W.  Ry.  Co.,  138  N.  W. 
<jr>H. 

Whether  the  railroad  cattle  guards  were  prop- 
erly located  as  required  by  law  with  reference 
to  the  highway,  and  were  as  near  the  highway 
as  practicable,  held  a  jury  queRtion. — Id. 

Whether  the  horse  was  in  the  highway  when 
struck  by  the  train  held  a  jury  guestton, — Id. 

§  447  (Mich.)  Instruction  in  an  action  for  in- 
juries to  stock  held  to  have  properly  submitted 
the  question  of  the  railroad  company's  duty  as 
to  fences  and  cattle  guards  at  a  public  high- 
way crossing.— Goretski  v.  Au  Sable  &  N.  W. 
By.  Co.,  138  N.  W.  658. 

RAPE. 

See  Appeal  and  Error,  S  1068;  Contracts,  | 
75:  Costs,  I  299;  Criminal  Law.  H  369. 
678.  823,  830,  1169;  Evidence,  {  210;  In- 
dictment and  Information;  Trial,  S  250;  Wit- 
nesses. IS  217,  345. 

TI.   PBOSEOUTION  AND  PUNISHMENT. 
(B)  Bvldenee. 

§  43  (Iowa)  Where  a  state's  witness  testified 
to  the  imbecility  of  prosecutrix,  and  that  she 
iind  not  learned  to  walk  at  18  months,  and 
that  she  had  never  learned  to  talk  plainly,  ques- 
tions on  cross-examination  as  to  when  her  brotb- 
eni  and  sisters  learned  to  walk  and  talk  were 
pruperly  excluded. — State  t.  McKinnon,  liSS 
N.  W.  523. 

§51  (Iowa)  The  state  on  the  trial  of  accus- 
ed for  rape  on  an  imbecile  female  in  violation 
of  Code,  i  4758,  need  only  show  that  her  im- 


becility of  mind  was  such  that  effectual  resist- 
ance was  impossible. — State  t.  McKinnon,  138- 
N.  W.  523. 

J  52  (Neb.)  That  a  female  child  of  the  age  ot 
IT  years  was  pi-cgnant  and  died  from  the  ef- 
fects of  an  abortion  is  sulBclent  evidence  that 
some  one  had  had  sexual  intercourse  vrith  her 
at  the  age  whicli  is  prohibited  by  statute.— 
Thrasher  v.  State,  138  K.  W.  120. 

(O  Trial  MMd  Revlow. 

1 57  (Neb.)  Evidence  in  a  prosecution  for 
statutory  rape,  though  largely  circumstantial, 
held  sumcient  to  be  submitted  to  the  trial  jury. 
—Thrasher  v.  State,  138  N.  W.  120. 

S  59  (Iowa)  On  a  trial  for  rape  of  an  imbecile 
female,  punishable  under  Code,  S  4758,  request- 
ed instructions  on  the  subject  of  resistance  held 
properly  refused  as  introducing  elements  not  in 
the  offense.— State  v.  McKinnon,  138  N.  W. 
523 

m.  onm.  riABiuTT. 

S  65  (Mich.)  The  mere  fact  that  plaintiff  sn- 

iag  for  assault  and  battery  with  ravishment 
did  not  resist  to  the  utmost  did  not  excuse  de- 
fendant from  his  unlawful  act  if  he  had  inter- 
course with  her  without  her  consent^Totten  t. 
Totten,  138  N.  W.  257. 

In  a  civil  action  for  assault  and  battery,  a 
charge  of  ravishment  does  not  change  the  na- 
ture of  the  action,  but  is  only  matter  of  aggra- 
vation bearing  on  the  measure  of  damages.— Id. 

8  66  (Mich.)  In  an  action  for  assault  and  bat- 
tery, including  ravishment,  plaintiff  may  testi- 
fy that  on  the  day  following  the  assault  she 
told  her  husband,  to  show  the  genuineness  ot 
the  charge.— Totteo  v.  Totten,  138  N.  W.  257. 

Where  plaintiff  suing  for  assault  and  battery 
with  ravishment  testified  that  she  did  not  sue 
to  get  money  out  of  defendant,  but  to  punish 
him  for  what  he  did.  the  refusal  to  charge  that 
the  jury  finding  defendant  guilty  could  give 

Elaintiff  such  damages  as  would  compensate 
er  for  the  Injuries  done,  and,  when  such  com- 
pensation was  awarded,  nothmg  beyond  could 
be  given  was  erroneous. — Id. 

RATE 

See  Interest,  1 37;  Telegraphs  and  Telephones, 

RATIFICATION. 

See  Partnership,  H  217,  218;  Principal  and 
Agent,  Si  170,  171,  189. 

REAL  ACTIONS. 

See  Ejectment;  Partition;   Quieting  Title, 

RECEIPTS. 

See  Evidence,  S  408. 

RECEIVERS. 

See  Appeal  and  Error,  H  Corpora- 
tions, S3  320,  609. 

RECEPTION  OF  EVIDENCE. 

See  Trial,  SI  4&-m. 

RECORDS. 

See  Appeal  and  Error.  SS  501-696,  939;  Costs, 
SS  255,  256;  Criminal  Law,  |§  1114,  1110; 
Divorce,  S  162;  Drains,  g  82:  Estoppel,  8  22: 
Evidence,  §§  158,  184.  387;  Execution,  8 
300;  Fraud,  g  22;  Mortgages^g  171;  Physi- 
rians  and  Surgeons,  SI  S,  6;  Waters  and  Wa- 
ter Courses,  1 10. 

S9  (Minn.)  Under  Rev.  Laws  1905,  1  3399. 
a  person  acquiring  an  interest  in  land  pend- 
ing proceedings  to  register  title  must  appear 
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at  onco.  and  on  delay  of  more  than  six  raooth* 
he  not  entitled  to  anawer  bb  a  matter  of 
riKbt;  aectioD  3390,  providing  six  mootbit'  Jim' 
itation  for  brioginic  ao  action  quontiouitig  the 
ilecree  of  reKiatratian,  not  being  applicable, — In 
re  Brown.  138  N.  W.  041. 

Tbe  trial  court  held  not  to  have  abused  its 
discretion  in  refusing  permission  tu  aD»wcr  in 
jirocepdinga  to  register  title  six  monthit  after 
at^Dlntioo  of  intercRt  pending  tbc  proceeding. 

~  ^  REDEMPTION. 

See  Kxccution,  H  245-300;  Mortgages,  | 
Taxation,  if  7%,  722. 

REDIRECT  EXAMINATION. 

See  WitBcsses,  |  287. 

REFERENCE. 

Sec  Appeal  and  ISrror,  {  DOG;  Bankruptcy,  { 
252. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments;  Contracta, 
i  00. 

I.  BIGHT  or  AOTIOH  AMD  DETEMSES. 

1 20  A  contract  is  refonnable  when  by 

the  ral«t«ke  of  one  par^  and  the  fraud  of  the 

iither  there  is  omitted  therefrom  property 
which  it  was  agreed  should  be  traniiferred. — 
Kotheringbam  r.  Lockhart.  138  N.  W.  S04. 

XL  PKOCSEDZNOS  AMD  BELIEF. 

1 40  (8.D.>  Facts  held  to  warrant  the  allow- 
ing of  an  amendment  of  defendant's  pleading  on 
tbe  trial,  so  as  to  ask  for  reformatioo  of  a  con- 
tract.—Fothprii«ham  r.  Lockhart,  138  N.  W. 
804 

REGISTRATION. 

See  !te<-ord8,  f  9. 

REHEARING. 

See  New  Trial. 

REIMBURSEMENT. 

See  Towns,  $  20. 

REINSTATEMENT. 

See  Judgment,  {  872. 

RELEASE. 

See  CompromiBe  and  Settlement:  Frauds.  Stat- 
ute of.  1  120;  Mortgages.  H  ^<  310;  Trial. 

Si  252.  m 

X.  BE4VISXTE8  AMD  TAXJDITT. 

%  15  (Io\Ya)  The  law  favors  (he  adjustment 
of  controversies  fairly  made. — Owens  v.  Nor- 
wood Wliite  Coal  Co..  138  N.  W.  4S:i. 

Settlements  for  personal  injuriefi  made  with 
personK  who  are  poor  and  without  the  aid  of 
counsel  should  be  closely  scrutinized. — Id. 

i  16  (Iowa)  A  settlement  by  one  injured  from 
negligence  will  be  sustained  though  he  was  mis- 
taken as  to  tbe  natnre  and  extent  of  hiti  in- 
juries.—Owens  V.  Norwood  White  Coal  Co..  138 
N.  W.  483. 

1 17  (Iowa)  Where  one.  with  knowledge  of 
tbc  mental  incapadty  of  another,  procures 
from  tbe  latter  a  release  of  a  claim  for  dam- 
iigea.  he  is  goUti^  of  fraud.— See  t.  Carbon 
iSock  Coal  Co..  138  N.  W.  825. 

124  (Iowa)  Where  a  release  of  a  claim  for 
damages  is  procured  by  fraud,  the  cunaidera- 
tion  need  not  be  returned  or  tendered  hack  as 
n  condition  to  the  maintenance  of  an  action  for 
the  damages.— See  v.  Carbon  Block  Coal  Co., 
138  N.  W.  825. 


Where  one,  without  knowledge  of  the  mental 
Incapacity  oi  another,  procures  from  the  lat- 
ter a  release  of  bis  claim  for  damages,  the 
latter,  having  no  knowledge  of  tbe  release  aa- 
til  after  tbe  institution  of  the  anit,  need  not 
tender  or  return  the  consideration  received. 
-Id. 

m.  PLEADXirO,  EyiDEWOE,  TBIAIi, 
AMD  REVIEW. 

1 57  (Iowa)  Evidence  held  not  to  show  an 
employe's  mental  capacity  when  he  signed  a  le- 
leane,  or  that  such  capacttr  was  imuaitvd.— 
Owens  V.  Norwood  White  Coal  Co.,  1^  X.  W. 

4S;t. 

Kvideace  held  not  to  show  any  false  ststi*- 
mcnt  by  defendant's  agent  as  to  what  the  si- 
tendine  physician  told  tbe  agent  u  to  bow 
long  puiatiff  would  be  in  bed, — Id. 

RELEVANCY. 

S»e  Evidence.  H  113-127. 

REMAINDERS. 

See  Wills,  II  008.  014. 

REMEDY  AT  UW. 

See  Equity,  ||  40,  50. 

REMITTITUR. 

See  Appfial  and  Error,  |  1140l 

REMOVAL. 

See  Officers,  |  00. 

-  REMOVAL  OF  CAUSES. 

See  Venne. 

RENT. 

See  Homestead,  |  74;   Landlord  and  Tenant. 
H  231.  254;  Partition. 

REPAIRS. 

See  Landlord  and  Tenant,  |  104;  Master  and 
Servant,  H  101,  102. 

REPEAL 

See  Statutes,  |  159. 

REPLEVIN. 

See  Appeai  and  Error,  H  1033.  11T7;  BaOment; 
Priuclpal  and  Agent,  i  171. 

I.  BIGHT  OF  ACTIOM  AMD  DEFEMSEA 

1 10  (S.D.)  Replevin  will  not  lie.  unless  the 
defendant  is  in  actual  or  coostructive  posses- 
sion of  the  goods.— Fotberin^m  v.  Lockhart, 
138  N.  W.  804. 

IV.  PLBADIirO  AMD  EVIDENCE. 

fi7l  (S.D.)  Id  claim  and  delivery  proceed- 
ings for  horses  agreed  to  be  exchanged  for  ma- 
chinery under  a  contract  which  was  signed  by 
plaintiff.  B.,  and  defendant,  evidence  that  whfu 
the  machinery  was  purchased  it  was  stated  thai 
plaintiff  was  tbe  purchaser,  and  that  R.  did 
not  receive  any  conniderBtion  for  rigning  tbf 
contract,  Md  not  admissible. — Harris  v.  I^ons, 
138  N.  W.  295. 

VI.  TBIAIh  JTOCaiEMT,  EMFOBCE- 
MEMT  OF  JUDOOEEMT,  AMD 
BBVIEW. 

1 95  (N.D.)  In  claim  and  delivery,  where 
plaintiff  purchased  the  greater  part  of  tbe  prop- 
erty seised  at  a  public  aiw:tion  sate  thereof  be- 
fore trial,  tbe  verdict  f6r  defendant  sfaoald  spe- 
cifically describe  the  sei'eral  artlclea  of  property 
and  the  value  of  each. — Smith  T.  WUloughhy, 
138  N.  W.  7. 
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I  r03  (N.D.)  In  claim  and  deUTcry  under 
Rev.  Codes  lOOS,  H  7036.  7075,  where  plain- 
tiff sold  the  property  seized  at  public  auction 
before  trial  bat  himself  purcluued  the  greater 
part  thereof,  the  judgiDeot  for  defendant  should 
be  in  the  altemaflve.— Smith  v.  Willonghby.  138 
N.  W.  7. 

9  104  (N.D.)  Id  claim  and  delivery,  a  pudg- 
ment  in  the  alternative  need  describe  the  items 
of  property  and  the  value  of  each  item  only 
upon  demand  therefor  at  the  triaL— Smith  v. 
Willonjthby,  138  N.  W.  7. 

S  110  (Neb.)  Where  the  property  Is  delivered 
to  plaintitE  under  bond,  and  jadgment  of  retam 
of  the  proiierty  to  defendant  is  rendered,  it 
must  be  returned  within  a  reasonable  time  in 
substantially  the  same  condition  as  when  taben. 
—Wallace  v.  Cox,  138  N.  W.  578. 

VII.  ijabujties  on  bonds  and 

ITNDERTAKINOS. 

120  (Neb.)  Where  judgment  is  rendered  for 
<lefendant,  and  the  replevied  property  is  not 
redelivered  within  a  reasonable  time,  and  when 
tendered  is  greatly  diminished  iu  value,  de- 
f<>odant  may  refuse  to  accept  the  property,  and 
fine  on  the  replevin  bond.— Wallace  v.  Coi,  138 
N.  W.  578. 

$  124  (Neb.)  Where  defendant  recovering 
judgment  refuttes  to  receive  luck  the  property 
iK-cause  diminished  in  value,  the  measure  of 
damages  in  an  action  ou  the  bond  is  the  valne 
of  the  property  as  found  in  the  replevin  action 
plus  the  eosU,  with  interest— Wallace  v.  Cot, 
138  N.  W.  578. 

REPORT. 

»ee  Drains,  f  f  14,  32. 

REQUESTS. 

For  instructions,  see  Criminal  Law,  H  824- 
S30;  Trial,      256,  260. 

RESCISSION. 

See  Cancellation  of  Instruments:  Contracts, 
i  270:  Election  of  Remedies;  Kxcfaange  of 
Property;-  Sales,  »  23,  120-127;  Vendor 
and  Purchaser,  i  101. 

RES  GESTAE. 

See  Criminal  Law,  S  364;  Evidence,  H  121- 

RES  JUDICATA. 

See  Judgment.  H  574,  707,  721. 

RESTRICTIONS. 

8pe  Covenants,  g|  I-IOS. 

RESULTING  TRUSTS. 

See  Trusts,  |  83. 

RETAINER. 

See  Attorney  and  Client. 

RETRACTION. 

See  Ubel  and  Slander,  %  123. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal  and  Error,  K  1171-117& 

REVIEW. 

Sfi>  Apppal  and  Error;  Cei-tiortiri. 


REVIVAL 

See  Judgment,  S  872. 

RIGHT  OF  WAY. 

See  Basements;  Railroads,  |  64. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  {  154. 

RISKS. 

See  Insurance,  H  451,  454;  Negligeuct',  f  105. 
Assumption  of,  see  Master  and  Servant,  |f  203- 
220,  260.  280,  288. 

ROADS. 

See  llighwayi. 

ROBBERY. 

See  Statutes,  |  150. 

RULE  IN  SHELLEY'S  CASE. 

See  WUla.  |  608. 

RULES. 

See  Constitutional  Law,  S  281;  Evidence,  | 
450;  Blaster  and  Servant,  H  145,  243,  206. 

RULES  OF  COURT. 

See  Affidavits;  Appeal  and  Error,  if  760,  773, 
939;   Costs.  $  Creditors'  Suit,  f  31; 

Equity,  I  228;  Exceptions,  Bill  of. 

SALES. 

See  Appeal  and  Error,  H  084.  1050.  1054^. 
1073;  Brokers:  Carriers,  S  Chattt-I 
Mortgages,  I  129;  Constitutional  I^w,  |  20(>: 
Contracts,  i  312;  CredUtors'  Suit,  I  47:  Dam- 
ages. I  120;  Deeds;  Evidence,  gf  442,  450; 
Execution,  U  245-300;  Executors  and  Ad- 
ministrators, IS  530.  540;  Eraud.  «  41. 
5fl:  Fraudulent  Conveyances.  f|  182;  llome- 
Btend,  I  66;  Husband  and  Wife,  g  220;  In- 
toxicatine  Liquors ;  Municipal  Corporations, 
1.513;  Partition;  Patents;  Pleading.  S  396; 
Trial,  {  233;   Vendor  and  Purchaser. 

I.  BEQUIBITES  AND  TAUDITT  OF 
CONTRACT. 

i  23  (Xeb.)  An  order  for  goods  sent  to  a 
wholesale  house,  providing  in  express  terms 
that  it  is  subject  to  the  approval  of  the  home 
office,  does  not  become  a  binding  contract  until 
it  is  approved.— Crowder  v.  Tolerton  &  War- 
field  Co.,  138  N.  W.  151. 

Where  a  person  making  an  order  for  goodtt 
containing  a  provision  that  It  is  subject  to  the 
approval  of  the  home  office  of  the  seller  on 
being  notified  of  its  nonacceptance  demands  re- 

Eayment  of  the  money  forwarded,  he  rescinds 
is  order,  and  cannot  maintain  an  action  for 
damages  for  its  nonacceptance. — Id. 

g  52  (Neb.)  In  an  action  for  goods  sold  where 
the  purchase  and  receipt  are  denied,  the  burden 
is  on  plaintiff  to  prove  the  sale. — S.  Hirach 
Distilling  Co.  v.  Roach,  138  X.  W.  1131. 

g  53  (N'eb.)  A  question  as  to  whom  ttie  goods 
were  sold,  held  for  the  iun'.— S.  lllrsch  Distill- 
ing Co.  V.  Roach,  138  N.  W.  1131. 

III.  MODIFICATION  OR  RESCISSION 
OF  OONTBAOT. 

(C)  Reaelasittm  br  Bayer. 

g  120  (Neb.)  A  sale  of  personalty  with  a 
warranty  of  its  fitness  for  a  prescribed  use 

mny  be  treated  as  a  sale  tipon  cooilitiun  sub- 
sequent,  iinti   in  case  of  brcacli   ()f  warranty 
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the  property  may  be  reatored  and  the  sale  re- 
scinded.—Sherrill  V.  Coad,  138  N.  W.  567. 

S  124  (Neb.)  To  entitle  a  vendee  to  a  reacia- 
aion,  he  muat  show  a  return  or  offer  to  return 
the  property.— Sherrill  v.  Coad,  138  N.  W. 
567. 

S  127  (Neb.)  To  entitle  a  vendee  to  a  rescis' 
aion,  be  must  show  notice  of  hia  election  to 
rescind.— Sherrill  v.  Coad.  138  N.  W.  667. 

XV.  FEBFOBBCAKOE  OF  OOHTBAOT. 
(C)  DeUTcrr    and   Aeccptamm   of  Oooda. 

I  166  (Neb.)  Independently  of  express  con- 
tract, a  purctaaaer  by  sample  may  refuse  to 
receive  the  gooda  if  they  fail  to  correspond  to 
the  sample. — National  Engraving  Co.  T.  Queen 
City  Laundry,  138  N.  W.  575. 

S  I68'/2  (Iowa)  Under  a  contract  for  the 
purchase  of  a  maeliine,  "terms  caah  on  trial," 
the  purchaser  was  not  bound  to  accept  and 

fiay  for  the  machine  if  it  did  not  do  the  work 
or  which  it  was  wanted,  but  the  sale  was  con- 
ditional only  on  its  ability  to  do  the  work.— 
Buckeye  Traction  Ditcher  Co.  t.  Smith,  138  N. 
W.  817. 

An  instrnction  that  purchaser  of  machine  sub- 
ject to  trial  would  be  presumed  to  have  accept- 
ed it,  unim  he  rejected  It  within  a  reasonable 
time,  was  proper.— Id. 

§'  lee'/a  (S.D.)  If  the  parties  to  a  contract  for 
the  sale  of  machinery  agreed  that  the  purchas- 
er of  the  machinery  should  test  it  before  clos- 
ing the  contract,  the  trial  thereof  should  be  a 
fair  test,  in  good  faith,  in  the  manner  provid- 
ed by  the  contract. — Harris  v.  Lyons,  138  N.  W. 
295. 

i  182  (Mich.)  Whether  the  acts  of  a  buyer  of 
an  engine  done  after  delivery  thereof  amounted 
to  an  acceptance  held  under  the  evidence  for 
the  Jury.— Bowen  v.  Chandler,  138  N.  W.  247. 

TI.  WABBANTIES. 

S262</2  (S.D.)  Where  a  contract  for  the  sale 
of  a  heatioK  plant  contained  written  warranties, 
there  could  be  no  implied  warranties. — Sheafe 
v.  Zaatrow,  138  N.  W.  16. 

VIX.  RBHEDXES  OF  BEIXEB. 
(B)  Aetlona  for  Prlee  or  Vklne. 

S  355  (Iowa)  EKclusion  of  evidence  to  show 
that  property  purchased  was  not  to  be  paid  for 
until  tested  held  proper  where  there  was  no 
question  as  to  that  fact.— Buckeye  Traction 
Ditcher  Co.  v.  Smith,  138  N.  W.  817. 

1 358  (Iowa)  Exclueion  of  evidence  that  sell- 
er s  agent  said  purchaser  need  not  keep  ma- 
chine, unless  it  worked,  held  proper,  where  the 
evidence  showed  an  acceptance  of  the  machine. 
—Buckeye  Traction  Ditcher  Co.  v.  Smith,  138 
N.  W.  817. 

S  358  (Iowa)  Where,  in  an  action  for  the 
pnce  of  vanilla  extract  for  use  in  the  manu- 
facture of  ice  cream,  the  buyer  pleaded  the 
worthlessneas  of  the  extract,  the  court  could, 
within  its  discretion,  pennit  the  seller  to  show 
tbe  extent  of  his  aalee  of  such  extract  to  cus- 
tomers.— ^Boemer  Fry  Co.  v.  Mucci,  138  N.  W. 
866. 

i  358  (Neb.)  In  an  action  for  the  price  of 
goods  sold  where  defendant  denies  purchasing 
them,  that  plaintiff  had  filed  a  claim  for  the 
same  gooda  against  the  estate  of  one  deceased 
is  a  circumstance  tending  to  show  sale  to  the 
decedent.— S.  Hirsch  Distilling  Co.  v.  Roach, 
138  N.  W.  1131. 

1364  (Iowa)  In  an  action  for  goods  sold, 
deiended  on  the  ground  that  the  sale  was  by 
sample,  and  that  the  goods  did  not  comply  with 
the  sample,  instructions  submitting  the  case  on 
the  theory  of  the  sale  by  sample  and  noncompli- 
ance tiierewith  held  sufficient  as  against  the 
buyer's  objections.— Boemer  Fry  Co.  v.  Mucci, 
13^  N.  W.  806. 


Vm.  REMEDIES  OF  BUVEXU 

(A>  Heooverr  of  Price. 
§392  (Mich.)  Where,  upon  discovering  part 
of  the  fraud  by  which  plaintiff  was  induced  to 
buy  the  right,  to  sell  a  patented  article,  plain- 
tiff offered  to  rescind  and  return  the  pruperiy 
received,  but  defendant  said  be  would  not  ao  it. 
any  other  tender  back  of  consideration  bj 
plaintiff  was  uot  necessary  to  entitle  bim  t-j 
sue  for  the  value  of  the  property  received  1>J 
defendant— Snyder  t.  Markham,  138  M.  w. 
234. 

(D)  Aetlcwa  and  Conntcrelalaui  for  Br««efc 
of  Wsrmatr* 

1434  (Neb.)  A  petition  held  not  to  entitle 
the  purchasers  of  personalty  to  recover  from 
the  vendors  for  breach  of  warranty. — Sherrill 
V.  Coad,  138  N.  W.  567. 

§  435  (S.D.)  Where  the  counterclaim  in  an 
action  for  the  price  of  a  heating  plant  aIlt*Krtl 
damages  because  the  plant  was  not  as  war- 
ranted and  set  out  the  contract  price,  it  was 
not  insufficient  in  failing  to  specifically  allt'ze 
that  such  price  was  the  value  of  the  plant— 
Sheafe  v.  Zastrow,  138  N.  W.  16. 

§442  (Iowa)  A  buyer  who,  when  sued  fur 
goods,  showed  a  sale  by  sample  and  noncompli- 
ance therewith  and  his  rescission  therefor,  de- 
feated any  recovery  by  the  seller;  and.  in  the 
absence  of  consequential  damages  frona  tbt 
seller's  breach  the  defeat  of  tbe  seller's  action 
measures  the  injury, — Boerner  Fry  Co.  v.  Muc- 
ci, 138  N.  W.  866. 

1 442  (Neb.)  The  measure  of  damages  for 
breach  of  warranty,  where  there  is  no  reatis- 
sion  of  the  contract,  is  the  difference  between 
its  actual  value  and  what  would  have  been  its 
value  as  warranted.— Sherrill  t.  Goad,  138  N. 
W.  567. 

1 445  (S.D,)  Where,  in  an  action  for  the  price 
of  a  heating  plant  sold  under  express  warranty, 
there  was  evidence  to  support  the  allegation  of 
defendant's  counterclaim  that  the  heating  plant 
was  of  no  value  whatever,  and  it  appeared  that 
he  had  paid  the  part  of  the  purchase  price 
which  he  sought  to  recover  back,  it  was  error  to 
direct  a  verdict  for  plaintiff.- Sheafe  v.  Zaa- 
trow, 138  N.  W.  10. 

SAMPLE. 

See  Sales,  §§  166,  364,  442. 

SATISFACTION. 

See  Compromise  and  Settlement 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Contracts,  §  350;  Limitation  of  Actions. 
§  4;  Mandamus,  |  151;  Mnnidpal  Corpora- 
tions, I  36. 

IL  PtTBUO  aCHOOIA. 

<B)  Crvatlon,  Alteration.  Bxlatenee,  mm* 
DlHMolnttoa  of  DlatrietB. 

I  33  (Wis.)  Under  St.  189a  §  422,  as  amend- 
ed by  Laws  1901,  c.  304,  held,  that  annexation 
by  city  of  part  of  the  territory  of  a  school 
district  of  a  town  created  no  Joint  district, 
but  left  the  part  of  the  district  remaiiung  in 
tbe  town  a  separate  district,  and  the  part  an- 
nexed an  integral  part  of  the  city's  school  dis- 
trict—State V.  Schriner,  138  N.  W.  633. 

St.  1898,  {  415,  relates  onb'  to  cases  where 
a  town  is  divided,  and  each  division  thereof  re- 
mains under  a  town  government,  and  has  no 
application  to  a  case  where  a  part  of  a  town 
is  annexed  to  and  becomes  merged  in  a  city 
government. — Id. 

§41  (Wis.)  It  is  within  the  power  of  the 
Legislature  to  provide  for  a  fair  and  equitable 
disposition  or  division  of  public  property  in 
the  case  of  the  division  or  annexation  of  ter- 
ritory.—State  T.  Schriner,  138  N.  W.  633. 
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(C)  CtoveramfiBt,  0««ei«,  and  Dlatrlet 

157  (Iowa)  Under  Code  1807.  S  2757,  per- 
sonal notice  is  required  on  each  member,  and 
.  notice  mail  to  a  director  of  a  scbool  corpo- 
ration is  not  sufficient  where  it  does  not  reach 
the  member  to  be  notified,  even  if  the  member 
entitled  is  temporarily  cot  of  the  state,  so  that 
a  meeting  of  the  board  withont  such  actual  no- 
tice to  every  member  thereof  waa  invalid,  and 
any  action  nugatory.— Barclay  v.  Scbool  Tp.  of 
WapsinODOC,  138  N.  W.  395. 

(S)  Dlatrlet  Debt.  Beeitrltiea.  aad  Tax- 
ation. 

SI  1 1  (Iowa)  A  taxpayer  cannot  enjoin  the 
e  of  a  schoolhouse  ordered  by  vote  of  the 
electors  at  a  meeting  where  the  proposition  ia 
rightly  before  them,  on  the  ground  that,  having 
been  ouilt  from  taxes,  he  can  iosist  that  it  be 
devoted  to  school  purposes.— Barclay  y.  School 
1^.  of  WapsinoDoc.  138  N.  W.  395. 

(F)  Claim*  AKoinat  DlBtpiut,  and  Action*. 

fi  112  (Iowa)  Under  C3ode,  8  8102,  it  is  suffi- 
cient when  filiag  a  claim  by  a  subcontractor 
against  a  school  district  to  file  it  with  the 
treasurer,  and  give  notice  to  the  secretary 
and  president  of  sach  filing.— Wackerbarth  & 
Blamer  Cq.  v.  Independent  School  Uiat.  of  In- 
dependence, 188  N.  W.  47a 

SECONDARY  EVIDENCE. 

See  Evidence,  ||  158,  184. 

SEDUCTION. 

See  Criminal  Law.  §§  448,  683.  684,  721^, 
763,  764,  1172;  Witnesses,  8  268. 

n.  OBUflNAI.  RESPONSIBIUTT. 

8  33  (Iowa)  Where  accused,  by  false  prom- 
ise, protestations  of  love,  or  other  artifice, 
persuaded  prosecutrix  to  yield,  when  but  for 
some  or  all  of  these  she  would  not  have  yield- 
ed, be  is  guilty  of  seduction. — State  v.  Price, 
138  N.  W.  520. 

%  34  (Iowa)  That  prosecutrix  yielded  under 
a  promise  of  marriage  "If  anythii^  happened" 
did  sot  prevent  a  conviction.— State  t.  Price, 
138  N.  W.  520. 

8  40  (S.D.)  Testimony  of  prosecutrix  in  se- 
duction to  her  acts  of  intercourse  yntix  defend- 
ant subsequent  to  the  alleged  seduction  is  ad- 
missible for  purpose  of  corroboration. — State  v. 
Ilolter,  138  N.  W.  953. 

Evidence  that  prosecutrix  in  seduction  was 
enceinte  is  admisBible  as  proof  of  intercourse, 
a  fact  necessary  to  be  established. — Id. 

S  46  (Iowa)  Evidence  in  seduction  held  saf- 
ficient  corroboration.— State  v.  Thomas,  IBS  N. 
W.  864. 

§46  (S.D.)  Under  the  Code  provision  as  to 
corroboration  of  prosecutrix  as  to  seduction 
under  promise  of  marriage,  there  must  be  tes- 
timony other  than  hers  only  as  to  proving  de- 
fendant waa  tbe  guilty  par^.~State  Holter, 
1.S8  N.  W.  953. 

8  49  (Iowa)  Whether  prosecutrix  yielded  in 
coDsequeDce  of  accused  s  false  promise  and 
protestations  of  love,  or  other  artifice,  held 
for  the  jury.— State  t.  Price,  188  N.  W.  52a 

I  50  (Iowa)  Where  prosecutrix  testified  that 
they  became  engaged,  and  that  he  solicited 
her,  assuring  her  that  it  was  not  wrong,  as 
thej  were  to  marry,  and  that  he  would  marry 
her  if  anything  happened,  instmctions  permit- 
ting a  conviction  if  the  acts  were  procured  by 
seductive  arts  were  not  erroneous.— State  v. 
Price,  138  N.  W.  62a 

S  50  (Iowa)  In  a  prosecation  for  seduction, 
an  instruction  as  to  the  e^rtent  of  the  seductive 


arts,  deception,  etc.,  used  neceseary  to  sustain  a 
convicti<m  held  proper.— State  v.  Hector,  188  N. 
W.  88a 

SELF-DEFENSE. 

See  Criminal  Law,  88  761,  829,  1172. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  8  413;  Evidence,  8  271. 

SENTENCE. 

See  Criminal  Law,  H  082.  991;  Habeas  Cor- 
pus, 8  30;  Homiade,  f  354. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  8  IS- 

SEQUESTRATION. 

See  Corporati(HiB,  |  609. 

SERVICE 

See  Process,  8  d6. 

SERVICES. 

See  Contracts,  8§  22,  28,  270,  346;  Executors 
and  Administrators,  §  221;  Use  and  Occupa- 
tion; Work  and  Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  8  1184;  Costs,  8  13; 
Equity,  81  46,  50;  Judgment,  8  203:  Plead- 
ing^ i^m,  396;  Bales,  88  436,  44£>;  Trial, 

SETTLEMENT. 

See  Account  Stated;  Compromise  and  Settie- 
ment 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Eminent  Domain. 

SIDEWALKS. 

See  Municipal  Corporations,  88  281,  809,  819, 

821. 

SIGNALS. 

See  Bailroads,  8  350. 

SIGNATURES. 

See  Appeal  and  Error,  8  417;  Bills  and  Notes, 

5 492;   Contracts,  8  S4;  Covenants;  Evi- 
ence,  8  444. 

SOCIETIES. 

See  ^A^culture ;   Associations ;  Corporations, 

*     '  SODOMY. 

See  Criminal  Law,  88  364.  369. 

8  I  (Mich.)  Time  is  not  of  the  essence  of 
the  offense  defined  by  Pub.  Acts  1003.  No. 
198,  providing  that  any  male  who  commits  any 
act  of  gross  Indecency  with  another  male  per- 
son shall  be  guilty  of  a  felony.— People  t. 
Swift,  188  N.  W.  062. 

SPECIAL  LAWS. 

See  Statutes,  §8  S3,  9a 
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SPECIFIC  PERFORMANCE. 

Hite  Eqaitr.  I  87;  Executors  and  Administra- 
tors, 8  228;  Injonction.  |  20;  Interest.  S  37; 
.Tudgment,  S  721;  Railroads,  |  64. 

I.  HATVBX  AND  OBOUNDS  OF  BEK- 
£DT  IN  OENEBAIi. 

S  I  (Iowa)  The  remedy  of  specific  perform- 
nuce  is,  in  its  last  nnalvHis,  a  matter  of  equity 
rather  than  a  strict  rignl. — Healy  v.  Ilohn,  l^S 
N.  W.  551. 

8  8  (Iowa)  Thoiiffh  a  decree  for  specific  per- 
formance restH  in  the  sound  discretion  of  the 
chancellor,  it  will  be  ordered  an  a  matter  of 
course  if  the  evidence  is  sufficient  and  tliere 
arc  no  equitable  couKiderattons  against  it. — 
I!lack  V.  Miller.  138  N.  W.  535. 

I  14  (Iowa)  Where  a  contract  for  the  sale 
of  land  was  nigned  only  by  the  vendor  and 
included  bis  homestead,  specific  performance 
might  properly  be  refused  in  the  discretion  of 
the  court— Healy  v.  Hofan.  138  N.  W.  551. 

H.  OONTBAOTB  ENFOROEABIX. 

f29  A  contract  tu  give  plaintiff  a  right 

to  water  from  a  canal  in  the  nature  of  a  per- 
petual easement  held  sufficiently  definite  in  de- 
Hcribmg  the  right  Involved,  to  be  specifically 
tinforced. — Dorsett  r.  Black  Hills  Traction  Co., 
138  N.  W.  808. 

f  41  (Neb.)  A  parol  contract  will  foe  enforced 
in  equity  where  one  party  ha»  wholly  and  the 
other  partly  performed  it.  and  its  nonfulfillment 
would  amount  to  a  frautl  ui>oq  the  party  who 
has  fully  performed  it.— Mollne  v.  Carlson,  138 
N.  W.  721. 

{43  (S.D.)  Under  an  oral  contract  to  fur- 
nish water  in  consideration  for  a  deed  to  a 
«trii>  of  land  on  which  to  bnild  a  canal,  the  de- 
livery of  the  deed,  the  completing  of  the  canal, 
and  the  conveyinfc  of  water  therein  was  such 
jiart  performance  os  to  ju«tif}'  specific  perform- 
imce.— Dorsett  v.  Black  Hills  Tractitai  Co.,  138 
N.  W.  806. 

f59  (Iowa)  Wbere  it  was  agreed  that  a 
contract  for  the  sale  of  land  should  not  be 
binding  until  signed  by  defendant's  wife,  spe- 
cific performance  will  not  be  awarded  where 
the  signature  of  the  wife  was  not  obtained.— 
Hesly  V.  Hohn,  138  N.  W.  551. 

m.  GOOD  FAITH  AND  DILIGENCE. 

g  96  (S.D.)  The  fact  that  a  deed  tendered  de- 
scribed the  land  by  lots  while  the  sale  contract 
described  it  by  sectional  subdivisions  did  not 
render  the  tender  insufficient,  where  the  two 
descriptions  identified  the  same  land. — Smith  v. 
Johnson,  138  X.  W.  Ig. 

IV.  FBOCEEDINOS  AND  BELIEF. 

f  105  (Mich.)  Wbere  a  vendee  takes  and  re- 
tarns  possession  and  pays  the  price,  mere  de- 
lay in  suing  for  specific  performance,  in  the  ab- 
sence  of  special  conditions  will  not  defeat  the 
remedy.— Rodgens  v.  Beckel.  138  N.  W.  202. 

8  114  (Mich.)  A  bin  for  Hpecific  performance 
-of  a  land  contract  held  demurrable  for  failure 
to  state  that  defendant  held  title  to  the  prem- 
ises.—Rodgcrs  V.  Beckel,  138  N.  W.  202. 

fi  119  (S.D.)  Borden  keU  vpon  vendor  in  his 
action  to  enforce  specific  performance  to  prove 
that  the  purchaser  understood  the  words,  '^ore 
or  less,"  in  a  sale  contract,  to  refer  to  land 
described  by  lots,  and  not  by  sections,  wbere 
the  sale  contract  described  it  by  sectional  sab- 
-divisions,  and  the  actual  acreage  was  about  0 
per  cent,  less  than  that  mentioned  in  the  con- 
tract—Smith V.  Johnson,  138  N.  W.  18. 

8  120  (Minn.)  In  a  suit  for  specific  perform- 
ance of  an  alleged  oral  contract  to  divide  the 
profits  of  an  invention,  evidence  of  the  scope 
and  character  of  prior  art  pateuts  was  proper- 
ly excluded.— Wunder  v.  Turner,  138  N,  W.  770. 

8  120  (S.D.)  In  a  vendor's  action  to  enforce 
apecific  performance  of  a  sale  contract,  it  wai 


Improper  to  permit  him  to  testify  as  to  ihtr 
amount  of  his  loss  from  not  havme  obtainMl 
any  use  or  profits  of  the  land.— Smith  ▼.  Jotu- 
Bon.  138  N.  W.  18. 

8  121  (Iowa)  Evidence  A«M  sufficient  to  sup- 
port a  finding  that  it  was  mutuaiU-  of  reed  that 
the  contract  of  sale  should  not  be  binding  on- 
til  signed  by  defendant's  wife.— Healy  r.  Uohn, 
138  N.  W.  551. 

8  121  (Mlnni)  In  a  suit  for  specific  perform- 
ance, evidence  held  to  suataio  a  &iding  that  the 
contract  whs  not  in  fact  made. — Wunder  v.  Tur- 
ner, 138  N.  W.  770. 

8  121  (S.D.)  Evidence  in  a  vendor's  action  to 
enforce  the  specific  performance  of  a  sale  con- 
tract, providing  that  tiie  land  shall  be  paid  for 
in  cash  or  by  accepted  mortgage,  keld  to  su»- 
taiu  a  finding  that  the  term  "accepted  mort- 
gage" was  Intended  by  the  parties  to  refer  to 
a  mortgage  then  on  the  land.— Smith  T.  Jobar- 
son.  138  \.  W.  la 

ft  130  (Wis.)  Grant  of  certain  relief  to  de- 
fendant on  granting  specific  performance  IkU 
not  an  abuse  of  the  court's  atacretlon. — Start 
V.  Hickey,  133  N.  W.  lOlL 

SPEED. 

See  Street  RaUroada,  H  81,  93. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Uquors. 

STATEMENT. 

See  Meclianics*  Idens,  H  154,  137. 

STATES. 

See  Constitutional  Law.  H  80.  281;  Corpora- 
tions, 8  036;  Drains,  {  71:  Kniinent  Domain, 
{  67;  Judges,  f  8tt:  Limitation  of  Actions, 
I  11;  Municipal  (Jorporations,  H  63,  TO; 
United  States. 

STATUTES. 

See  Frauds,  Statute  of;  LimitaticHi  of  Ac- 
tions. 

Tor  statutes  relating  to  particular  anbjecta, 
see  the  various  specific  topics. 

X.  EKAOnCBNT,  REQUISXTEB,  AND 
VALIDITT  nr  GBNBKAI.. 

S46  (Mi&h^  The  reference  In  PnbUc  Acts 
1005,  No.  133,  conferring  on  street  railroads  the 
power  of  eminent  domaTn,  to  the  provisitHia  of 
another  statute,  making  it  and  the  procedare  in- 
dicated by  it  applicable  in  proceedings  by  • 
street  railway  company  to  condemn  land,  does 
not  invalidate  the  legislation.— Detioit  United 
Ry.  r.  Barnes  Paper  Co.,  188  N.  W.  2U. 

n.  GENSBAl  AND  SPEOXAZi  OR  XO- 
OAX.  LAWS. 

183  (Neb.)  Comp.  St  1911.  c.  32,  H  31.  32. 
known  as  the  bulK  sales  law,  appIiM  to  all  the 
people  of  the  state  engaged  in  toe  business  des- 
ignated, so  that  tbe  classification  is  not  arbi- 
trary, so  as  to  make  the  act  special  legislation. 
£^pel  Mercantile  Co.  v.  Barker,  138  N.  W. 

S90  (Wis.)  Const  art  4,  |  31,  prohibitioc 
tbe  amendment  ot  a  city  charter  by  medal  or 
private  law,  does  not  make  Laws  1911,  c.  061, 
rediatricting  the  state  for  legislatlTe  purpose?, 
a  special  or  private  law,  though  it  recogniies 
and  validates  tbe  wards  as  fixed  by  an  ordi- 
nance adopted  punmuit  to  Laws  180L  c  436.— 
State  T.  Olty  o!  HUwaukee,  138  N.  W.  76. 

m.  SITBJEOTB  AND  TrrX.E8  07  ACTS. 

S  107  (Neb.)  Laws  1007,  c.  02.  making  aU 
sales  iu  bulk  void  as  to  creditors,  unless  speci- 
fied conditions  are  complied  with,  does  not  rea- 
der tbe  condltfaMu  Impoied  aepaimta  ndiieeto  U 
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legislation  within  Const,  art.  3,_|  11.— An^el 
Mercantile  Co.  v.  Barker.  138  N.  W.  1133. 

I  tlG  (Neb.)  Comp.  St.  1911,  C  82,  |{  31,  32, 
common  I;  known  as  tbe  bulk  sales  lav.  are  not 
UDconstituUonal  as  legislating  on  a  subject  not 
clearly  expressed  in  tbe  title.— Appel  Mercan- 
tUe  Co.  V.  Barker,  138  N.  W.  1133. 

1 117  (N.D.)  Seae.  Laws  1005,  c.  62,  entitled 
"Ad  act  for  the  organinadon  and  government 
of  cittes,  and  to  provide  for  tbe  limitation  of 
actions  to  vacate  special  assessments  hereto- 
fore made,"  is  not  onconstitutional  aa  to  the 
limitations  concerning  future  assesements.— 
McEone  t.  City  of  Fargo,  138  N.  W.  967. 

S  (IB  (Mich.)  The  object  of  Pub.  Acts  1907, 
No.  64,  is  expressed  in  its  title,  "An  act  defin- 
ing the  crime  of  burglary  with  explosivea  and 
pioTidloK  themuiishment  therefor."— Pe<vlo  t. 
Mire,  iS  N.  W.  1006. 

I  1(6  <Neb.)  Laws  1005,  c.  184,  8  1.  relating 
to  borglaiT,  enumerating  among  others  railroaa 
cars,  is  fairljr  within  the  title  mentioning  "build- 
ingB  of  all  cbazaeten."— Haidin  v.  State.  138 
N.  W.  146. 

§  123  (Neb.)  The  title  of  Gen.  St.  1873.  c.  44 
(Comp.  St.  1911,  c  57),  "An  act  relating  to 
mlllB  and  mill  dams,"  is  sufficiently  broad  to 
ndmit  of  legislation  in  regard  to  milla  ot  all 
kinds  that  are  of  public  ntUi^,  and  that  have 
machinery  to  be  propelled  by  water.— liucas  v. 
Ashland  Light,  Mill  ft  Power  Co.,  138  N.  W.761. 

V.  BEPEAX.,    StrSPENSION,  EXPIRA- 
TION, AND  REVIVAI^ 

f  159  (Mich.)  If  the  earlier  act  (Comp.  Laws, 

L 11506),  as  to  bank,  safe,  and  vault  robbery, 
inconsistent  with,  and  repugnant  to,  Pub. 
Acts  1907.  No.  64,  defining  buri^lary  with  ez- 
plosivM,  and  preactibin^  t&  punishment  there- 
for, as  covering  .identically  tbe  same  offense, 
and  prescribing  different  punisbments,  tbe  earli- 
er statute  in  Hiat  respect  Is  repealed.— People 
T.  Mire,  188  N.  W.  1066. 

S  159  (Wis.)  Repeab  of  written  law  by  im- 
plication are  not  favored,  and  two  enactments 
stiould  be  reconciled,  if  practicable,  and,  if  not, 
the  earlier  should  give  way  to  the  later,  in 
harmony  with  the  presumed  legislative  intent 
— State  T.  Arnold.  138  N.  W.  78. 

§  (61  (Micb.)  Where  two  acts  of  the  same 
Z^egislature  amend  the  same  section  of  a  statute, 
and  eadk  provides  that  the  section  shall  be 
amended  "to  read  as  follows,"  the  later  act  re- 
peals Ui«  former,  leaving  the  section  to  stand  as 
last  amended.— Detroit  United  By.  v.  Barnes 
Paper  Co.,  188  N.  W.  21L 

•Wl,  OOHBTRUOTION  AND  OPERA- 
TION. 

CA)  Gencrnl  Rnles  of  Constroetlon. 

I  (81  (Neb.)  Where  a  statute  is  clear  and  un- 
ambiguous, it  must  be  interpreted  in  its  ordi- 
nal sens^  even  If  It  lead  to  an  injustice;  but, 
if  doabtful  or  obscure,  an  interpretation  which 
will  avoid  a  forfeiture  and  promote  justice  will 
he  adopted.— Owen  v.  Main,  138  N.  W.  154. 

i  181  (S.D.)  Effect  wiU  be  given  to  the  intent 
and  purpose  existing  in  the  legislative  mind. — 
State  V.  Polley,  138  N.  W.  300. 


I  ( 8  (  (Wis.)  All  rules  for  statutory  conatmO' 
tion  are  subservient  to  the  one  tliat  Uie  legla- 
lative  intent  must  prevail,  if  it  can  teasonaoly 
be  discovered  in  the  language  used. — State  t. 
Arnold.  138  N.  W.  78. 

Where  the  general  intention  In  tbe  passage 
of  a  law  is  plain,  the  enactment.  In  case  of 
uncertainty,  sbould  be  Uberally  construed  to 
effect  such  intent — Id. 

f  184  (S.D.)  The  legislative  Intent  in  enact- 
ing a  statute  which  created  a  new  and  original 
liability  must  be  ascertained  by  considering  tbe 
language  of  the  statute  and  ito  general  purpose 
as  expressed  therein.- Minnehvia  County  v. 
Boyce,  138  N.  W.  287. 

6  208  (Mich.)  In  determining  tbe  meaning 
which  tbe  Legislature  intended  a  word  to  bear, 
tbe  context  must  be  considered  bb  well  as  the 
lexicographical  meaning  of  tbe  irord. — German 
Corporation  of  Negaiuee  t.  Negaunee  Oerman 
Aid  Society,  188  N.  W.  848. 

1219  (W\8.)  The  general  understanding  by  all 
administrators  haviiig  to  do  with  app^ing  a 
legislative  enactment  for  a  long  term  of  years 
is  strong,  and  sometimes  eonanslTe,  evidence 
of  tbe  true  meaning.— State  t.  Amoul,  188  N. 

w.  7a 

§220  (S.D.)  The  amendment  of  Code  Civ. 
Proc.  S  110,  by  Laws  1911,  c.  226,  providing 
that  service  on  a  domcatic  corporation  mi^bt 
be  bad  by  notice  to  an  officer  residing  outside 
of  the  state,  held  not  binding  on  tbe  courts  as 
a  construction  of  the  former  statute  as  inade- 
quate to  authorize  such  nodce.— Straub  v.  Ly- 
man Land  &  Investment  Co.,  138  N.  W.  957. 

§225  (Mich.)  When  acta  are  pari  materia, 
tbou{,'h  enacted  at  different  times  and  not  refer- 
ring to  each  other,  they  are  to  be  taken  and 
construed  together,  as  explanatory  of  and  sup- 
plemental to  each  other,  and  sustained,  if  pofl- 
aible,  to  produce  a  consistent  and  harmonious 
system.— People  v.  Mire,  138' N.  W.  1066. 

§228  (Iowa)  A  statutory  exception  to  a  gen- 
eral statutory  provision  extends  only  so  far  as 
its  language  fairly  warrants,  notwithstanding 
Code  1897,  f  3446,  reoulring  the  Code  to  be 
liberally  construed.— Baker  v.  dowser.  138  N. 
W.  837. 

(B)  Partlottlar  Claaaea  of  Statvtea. 

i  239  (Iowa)  The  rule  that  a  statute  in  der- 
ogation of  the  common  law  must  be  Btrictly< 
construed  has  been  abrogated  by  Code,  § 
3446.  requiring  such  a  statute  to  be  liberally 
conetmed  with  a  view  to  promote  its  objects. — 
ChiesB  &  Co.  v.  City  of  Des  Moines,  138  N.  W. 
922. 

1 245  (Iowa)  The  burden  of  special  assess- 
ments should  not  be  increased  by  implications 
not  clearly  necessary.- Fitcbpatrick  v.  Fowler, 
138  N.  W.  392. 

(D)  Retroaetlve  OperatlOK. 

I  269  (Iowa)  The  Irfgislature  cannot  prescribe 
or  indicate  the  construction  of  a  previous  stet- 
nte  under  which  righte  have  already  vested.- 
Baker  v.  Glowaer,  138  N.  W.  837. 


UNri'iiD  STATES. 

CONSTITUTION. 
Amend.  14,  f  1  642 

STATUTES  AT  LAROa 

1880.  May  4,  eh.  89,  21 
Stat.  1^  (U.  S.  Comp. 
St  1901.  p.  1392)   76 


STATUTES  CONSTRUED 

1887,  Feb.  4,  ch.  104,  24 
Stat  379  (U.  S.  Comp. 
St  1001,  p.  3154). 
Amended  by  Act  1906, 
June  29.  ch.  3591,  J  7, 
subsecs.  11,  12,  34  Stat 
695  (U.  S.  Comp.  St 
Supp.  1911.  p.  1307)  809 

1867;  Feb.  4,  ch.  104,  |  3, 
24  Stet  380  (IT.  S. 
CJomp.  St.  1901,  p.  3165)  284 


1887,  Feb.  8,  ch.  110,  24 
Stat  388   377 

1898,  July  1,  ch.  541,  § 
47,  30  Stat.  557  (U.  S. 
Comp.  St  1901,  p. 
3438).  Amended  by  Act 
1910,  June  29.  ch.  412,  t 
8,  86  Stat  840  (U.  S. 
Comp.  St.  Sapp.  1911,  p. 
1500)    703 
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18D8,  Jul7  1,  ch.  541.  I 
60a,  b,  30  Stat.  5(i2  (U. 
S.  Comp.  Sl  1901,  p. 
344G).  Amended  by  Act 
1010,  JuDe  lis,  ch.  412.  1 
11a.  b,  30  Stat.  842  (V. 
S.  Comp.  St.  Supp.  1911, 
p.  1500)   772 

1903.  Feb.  2,  ch.  351,  32 
Stat.  798    377 

1906,  June  29,  ch.  3591. 
fi  7,  Bubseca.  11.  JZ,  34 
Stat.  595  (U.  S.  Comp. 
SC.  Snpp.  1911,  p.  130i) 

57.  809 

1910,  June  25,  ch.  412,  1 
8.  36  Stat  840  (U.  S. 
Comp.  SL  Supp.  1911,  p. 
1500)    705 

1910.  June  26,  cb.  412.  § 
11a,  b,  36  Stat.  M2  (U. 
S.  Comp.  St  Supp.  1911» 
V.  IMMQ  772 

COMPILED  STATUTES 
1901. 

Page  1302    75 

Pase  3155   2A4 

Page  3438    705 

Page  3445    772 

COMPILED  STATUTES 
SUPP.  19XL 

Page  1807    57,  809 

Page  1500    705 

Page  1500    772 

XOWA. 

CODE  1873. 
H  2307,  2310,  2455  U37 


CODE  1887. 

48,  ■ubKca.  8, 10  

319   

681   

696   

769   

785 
791 


..  922 
»46 

..  an 

4.')1 
..  801 
..  »22 
..  451 

792,  793   853 

794.  700,  810,  817,  819  451 

824,  839   549 

1607   1002 

1812   459 

lfi95   1092 

(  2413-2416,  2427   458 

2491    406 

i  2577,  2579,  2581   387 

2757   305 

2768    927 

3102    470 

3177  495 

3190    897 

[  3219,  3222    445 

3296   851 

S  3432,  3434   528 

3446    837,  922 

3447    S51 

3452    873 

S  3480,  3482    897 

3504    445 

§  3535,  3536  558 

3593    492 

S  3640,  3075   535 

3719   8R4 

3801    475 

3831    44.^ 

3833    495 

3846    445 

i  3060,  3960   833 

4111   862,  897 

4118  547 

4299    828 

i  4622    4S1 

4604   905 


i  4608    930 

g  4758    523 

iS  5.373,  5377   383 

8  5484    523 

8  5489  913 

CODE  SUPPLEMENT  1907. 

S  989-^4.     Amended  hj 

Laws  1911,  ch.  88  1095 

1571-h   512 

1709,  subsec  5,  cIs.  1,  2  508 

I  1989— a2   841 

$  1980-al2   443 

9$  1989-a21;     l»8»-a25  841 

S  198»-a26   392 

1  1989-B46   841 

f  198»-a53  1105 

SI  2033-a  to  2033-c  891 

§  306O-al84    469 

I4A.WS. 

1000,  cb.  20   649 

1902,  cba.  132,  136    837 

1907,  ch.  60   399 

1907,  ch.  71.    Amended  by 

LawB  1900,  ch.  104,  S  4  554 

1900,  ch.  104.  I  4  654 

liMW,  ch.  118  1095 

1001),  ch.  219  887 

1011,  ch.  88  1095 

MICHIOAH. 

COMPILED  LAWS  1897. 

S  312   1  249 

ii  436,  437   705 

I  448   202 

8  557    237 

i  smS   1062 

»  6284,  <fif85   270 

is  8258-8263    343 

i  SU31   237 

I  88:J5   22:* 

1  8988   264 

g  9757    388 

8  10,181   1034 

i  10,212.      Amendpd  by 

Pub.  Acts  1003,  No.  30.-1069 

S  10,247    257 

I  10.348   241 

I  10,425   1041 

88  10.8!»1,   10,803,   10,894  240 

I  11.281    241 

Is  11^606,  llJS45-ll,54S..10e6 
f  U,646    276 

PUBLIC  ACTS. 

1903,  No.  ,10  ....1060 

ma,  No.  71  320 

1903,  No.   01.  Amended 

by  Pub.  Acts  1909,  No. 

124   1044 

1903,  No.   108    662 

1903,  No.  232,  8  10   334 

1905,  N08.  101,  133  211 

1005.  No.   184    276 

1907,  No.  64  ....1060 

1907,  No.  144  1047 

lOtJO,  No.  67   662 

1909,  No.  104  195,  847 

loot).  No.  104,  f  2  362 

liKK).  No.  104,  8  4  347 

1909,  No.  124  1044 

1909,  No..  299.  Amended 

by  Pub.  Acts  1911,  No. 

160   219 

1911,  No.  160  219 

1911,  No.  279,  8  41   1 

MIHNESOTA. 

REVISED  LAWS  1905. 
8  1642.    Amended  by  Laws 
1907,  di.  446  (Rev.  Laws 
Supp.  1900.  8  1642}....  777 


88  3305.  8396  Ml 

8  3500    417 

I  3517   

f  3524    7S1 

88  3590,  3592    7ST 

I  3653    42.S 

88  455S,  4561-1303    432 

8  4602    315 

8  4660    25 

8  5454    315 

8  6455.    Amended  Laws 
1911.  ch.  61  315 

REVISED  LAWS  SUPP. 
1909. 

8  1642    777 

88  2651—44  to  2651—106  24 

LAWS. 

1899,  ch.  152   035 

1906,  ch.  230  (Rev.  Iaws 
8upp.  1909,  §8  2661—44 

to  2651—106)   24 

1907.  ch.  446  (Rev.  Laws 
Bapp.  1909.  I  1642}  777 

1911,  eh.  61  315 

CONSTITUTION. 

Art  1,  8  3  1133 

Art  1, 
Art  3. 
Art  0, 

CODE   OF   CIVIL  PROCE- 
DURE. 

8  83    133 

8  144    122 

8  315  1132 

8  333    143 

88  060,  061   733 

GENERAL  STATUTES  1873- 

Ch.  44    761 

Ch.  44,  8  14   761 

COMPILED  STATUTES 
1807. 

Ch.  93«   171 

Ch.  93a,  8§  15-27  171 

COMPILED  STATUTES 
1907. 

Ch.  23,  8  1  597 

COMPILED  STATUTES 
1911. 

Ch.  13,  art  3,  |  48.  sub- 
sec.  9..  i...  169 

Ch.  26   15B 

Ch.  26,  IS  125r,  140  liK" 

Ch.  32,  i  3  574 

Ch.  32.  Is  31.  32  113--1 

Ch.  50    i:w 

Ch.  57    761 

Ch.  57,  8  14   761 

Ch.  73,  8  74   574 

COBBEYS  ANNOTATED 
STATUTES  1»IL 
8  5888    165 

LAWS. 

1858,  p.  219.    Amended  by 

Laws  1870.  p.  400,  8  14  IM 
1858,  pp.  220,  221,  88  8-11  IW 

1879,  p.  400,  8  14   151 

1889,  ch.  GS   171 

1895,  ch.  69,  §  17  IH 

1905,  ch.  184,   8  1  14P 

1907,  ch.  52,  88  30,  40,  45  ISf 

1907.  ch.  62  1133 

1911,  ch.  li?3,  8  IGu  171 
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HORTB  DAKOTA. 

CONSTITUTION. 

5  3    363 

U  m,  87  9.SS 

i  101   1114 

S  213   am 

REVISED  CODES  1905. 

2790    967 

6237    984 

i  fS2S7.    Amended  by  Laws 
1909,  di.  158  mi 

eaas,  0240  984 

i  7030,  7075    7 

LAWS. 

1905,  ch.  02   967 

1905,  ch.  62.  S  14^  907 

1907,  ch.  130   993 

1£09,  ch,  158   084 

SOUTH  DAKOTA. 

CONSTITUTION. 
Art  5,  I  26   300 

CIVIL  CODET. 

H  2091,  2002   802 

1  2264    18 

is  2393.  2394.  2399  1122 

CODE  OF  CIVIIi  PROCE- 
DUKE. 

S  110  957 

i  110.    Amended  by  Laws 
1911,  eh.  226    957 

i  244    372 

I  303    814 

f  462,  nibseca.  1.  2  063 

ii  713-721    956 

CODE  OF  CRIMINAL  PRO- 

CEDUBE. 
I  146    303 

JUSTICE  S  CODE. 

§S  9.  43,  44  003 

S  117  303 

POLITICAL  CODE. 

SS  431,  442    809 

§  544    287 

i  2856.    Amended  by  Laws 

1903,  ch.  166   290 

IS  3206-3214    372 


LAWS. 

]893,  ch.  84  300 

1S95,  ch.  98   287 

1901,  ch.  lis  300 

1903,    ch.  im   290 

1907,  ch.    134.  Amended 
by  Laws  1909,  ch.  102. .  069 

1909,  ch.  102   .  080 

1909,  ch.  240   12 

1911,  ch.  226   857 


wiacoNsnr. 

CONSTITUTION. 

Art.  1,  fl  1,  9  642 

Art.  4,  S  31   78 

Aru  7,  I  3  ....1005 

Art.  7.  1  8  109 

Art  10,  S  2  1006 

STATUSES  1808. 

S  415  633 

S  422.    Amended  by  Laws 

1901.  ch.  304   633 

IS  925—190,  925—192, 

925-193    M 

S  944    633 

I  959— 4ed  adiled  by  Laws 

1911,  ch.  580   109 

1047    68 

115.^.   Amended  by  Laws 

1900,  ch.  293.....  1022 

I  H(W   640 

i  llSl    68 

§  i210A.      Amended  by 

Laws  1901.  chs.  9,  19; 

Laws    1»03,    ch.  270; 

I^ws  1905.  ch.  501   94 

§  1210h    612 

SS  1210h-l    to  1210h— 4 

added  by  I.aws  1009,  ch. 

295    642 

I  10.38—81   1016 

I  1791a   100 

I  1955c.  A'mpndrd  by  La.WB 

1899,  ch.  101   615 

SS  1987,   1988   618 

S  2107    095 

§  2304    75 

i  23(;i    53 

n  2:«t4,  2:joo  651 

S  2*aw   102 

§  2010   637 

t,  2t»7,  subsec.  13  1123 

f  2(K6a   102,  637 

S  2792    637 


2830    59 

2843    102 

2858.   Amended  by  I^ws 

1903,  cb.  300,  S  1  1000 

2883    102 

3007    87 

S  8015,  subsec.  4   87 

t  3060.  subsec.  3  042 

IS  3073,  3073.  3070,  3070, 

3084,  3086  995 

S  3156    67 

SI  3321-3324,  33^6  102 

I  4031.   Amended  by  Laws 

1907,  ch.  593    97 

S  4096   1123 

S  4222    630 

§  4229   1006 

8  4229.    Amended  by  Laws 
1905,  ch.  1  1006 

SANBORN'S  STATUTES 
SUPPLEMENT  1906. 
S  1770,  inbsecs.  2,  10  1123 

CITY  CHARTERS. 

Milwaukee,  ch.  4,  g  3  621 

Milwaukee,  ch.  7.  88  13, 

13a   1022 

Milwaukee,  ch.  8  642 

LAWS. 

1885,  ch.  176  618 

1895,  cb.  313  78,  85 

1805,  cb.813,S4.  Amend- 
ed by  Laws  1911,  ch.  647. 

S  2   85 

1899,  ch.  101  615 

1901,  chs.  9.  19   94 

1901.  ch.  304    633 

1901.  ch.  436   76 

1903.  cb.  276   94 

1903,  ch.  390,  S  1  1000 

1905,  cb.  1  1006 

1905,  ch.  400   70 

1905,  ch.  601   94 

1907.  ch.  409.  S  1797m-91  100 

1007,  ch.  693  ,   97 

1909.  ch.  293  1022 

1909,  ch.  295,  $g  1210h— 1 

to  1210h— 4  642 

1911,  ch.  547,  6  2   85 

1911,  ch.  586,  I  »?)9— 46d  109 
1911,  cb.  580,  I  950-46d, 

aubsecB.  ]f)-22  109 

1911.  cb.  661   76 


STAY. 

See  Appeal  and  Error,  S9  460,  463. 

STEAM. 

S  B  (Wis.)  A  mie  of  a  heating  company  re- 
quiring the  installation  of  a  "thermostat,"  i.  «., 
an  automatic  regulator  of  heat,  was  reason- 
able, and,  wbeie  it  appeared  that  there  was 
no  entire  contract  with  the  heating  company 
to  furnish  heat  for  the  seaaoD  and  that  the 
Railroad  Commissioa  was  to  be  appealed  to  as 
to  whether  a  thermostat  should  be  put  in, 
«qaity  could  not  tie  called  upon  to  prevent  the 
heating  company  from  disconnecting  Its  pipes 
on  the  plaintiff's  refusal  to  inatall  a  ttieimostat. 
— Walbridge  t.  B«rUn  PuUte  Service  Co.,  138 
i^.  W  44. 

STIPULATIONS. 

See  Divorce,  S  245;  PartiUon. 

S  14  (Mich.)  In  an  action-  by  a  city  to  compel 
a  street  railway  to  put  In  certain  pavements. 


where  an  agreement  was  entered  into  between 
the  city  and  the  street  railroad  by  which  the. 
proceedings  were  suspended  until  a  date  certain, 
for  the  pnrpose  of  testing  macadam  pavements, 
instead  of  that  demanded  by  the  city,  held,  that 
both  parties  contemplated  determina.tion  of  their 
rights  upon  the  petition  and  answer  in  the  same 
manner  as  IE  the  macadam  pavement  had  not 
l>een  constracted. — City  of  Detroit  T.  Detroit 
United  By..  138  N.  W.  216. 

i  14  (Wis.)  Stipulation  that  evidence  in  one 
of  two  cases  tried  together  shall  be  considered 
in  the  other  ease  preserves  an  exception  to  the 
evidence  in  the  otner  case.- Brey  t.  Forrestal, 
138  N.  W,  645. 

STOCK. 

See  Corporations,  SI  lOS,  661. 

STOCKHOLDERS. 

See  Corporations,  §!  180-207,  298,  320. 
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STREET  RAILROADS. 

See  Appeal  and  Error,  |  997:  ConstitDttoiiBl 
Law,  1  241;  Damages,  8  174;  Eminent  Do- 
main, if  10,  243.  268;  Evidence,  i  456;  Mas- 
ter and  Serrantjl  180;  Statutes,  S  40;  Stip- 
ulatloDB,  1 14:  Vendor  and  ParclutBer,  |  228; 
Waters  and  Water  Counet,  8  171. 

X.  ■BU'Pa.w.rmmrKtn,  OOOTTBTTO- 
TION,  AMD  MAnnCEKAKCB. 

1 2  (lova)  Property  speaking,  "street  rail- 
wars"  under  the  statate  are  only  snch  as  are 
authorized  to  occupy  and  nae  the  streets  of  n 
city  or  town  under  franchise  from  the  munici- 
pality—Lewia  V.  Omaha  &  O.  B.  S.  By.  Co., 
138  N.  W.  1082. 

S  24  (Mich.)  A  municipality,  in  the  exercise  of 
its  police  powers,  reserved  to  it  to  maintain  its 
streets  in  a  safe  condition  for  the  public  use,  is 
the  judge  o'f  the  necessity  for  repainns  pavement 
and  repaving  its  streets,  and  its  right  to  do  bo 
cannot  be  surrendered;  and  it  may  impose  rea- 
sonable reqairements  upon  street  railways  for  the 
protection  of  the  public— City  of  Detroit  v.  De- 
troit United  Ry.,  138  N.  W.  215. 

The  requirement  of  a  municipality  that  a 
street  railroad  company  put  in  a  pavement  be- 
tween the  rails  similar  to  that  on  the  balance  of 
the  paved  street  and  to  cut  the  tiea  projecting 
beyond  the  stringers  waa  not  unreasonable.— Id. 

n.  BEOVUTXOir  and  operatxoh. 

1 81  (Minn.)  A  motorman  of  a  street  car  ia 
bound  to  assume  the  probable  presence  of  pe- 
destrians and  vehicles  at  street  croasings,  in 
the  built-up  portions  of  a  city,  to  fire  wammg 
of  the  approach  of  a  car,  and  to  Umlt  the  speed 
to  tliat  prescribed  by  law.— I^nsdon  v.  Minne- 
apolis St  By.  Co..  138  N.  W.  790. 

S  93  (Mich.)  A  motorman  mtining  at  proper 
speed  held  entitled  to  assume  that  pedestrians 
baving  time  to  cross  safely  will  do  so,  aod  that 
othera  will  not  attempt  to  cross,  but,  when  ad- 
vised oC  a  pedestrian^s  peril,  be  must  use  all 
means  within  his  control  to  avert  Injory^ 
Gradyssewskl  t.  DetnUC  United  By.,  138N.  W. 
225. 

$  99  (Mich.)  The  engineer  of  a  steam  road 
roller  which  was  struck  by  defendant's  inter- 
urban  street  car  at  a  public  highway  croasmg 
held  guilty  of  contributory  negligence  in  at- 
tempting to  cross  the  track  as  he  did  without 
sending  some  one  ahead  to  warn  of  its  approach 
in  view  of  Pub.  Acts  1903,  No.  71.— Good 
Roads  Const.  Co.  v.  Port  Huron,  St  C.  &  M. 
C.  Ry.  Co.,  138  N.  W.  320. 

{  113  (Mich.)  In  an  action  for  damage  to  a 
steam  road  roller  struck  at  a  crossing  by  an  In- 
terurban  street  car,  evidence  as  to  changes  in 
the  premises  after  the  accident  was  immaterial, 
unless  perhaps  a  view  of  the  premises  had  been 
ordered.— Good  Roads  Const  Co.  v.  Port  Hui^ 
on.  St.  C.  &  M.  C.  Ry.  Co.,  138  N.  W.  320. 

Evidence  of  the  street  car  being  stopped  to 
avoid  collieion  on  prior  occasions  at  the  same 
crossing,  and  that  plaintiff's  outfit  had  also 
caused  a  street  car  to  stop  on  the  crossing  on 
another  occasion,  was  not  admissible. — Id. 

1 114  (Mich.)  In  a  pedestrian's  action  for  In- 
juries caused  by  being  struck  by  a  street  car, 
evidence  on  the  question  of  defendant's  negli- 
gence held  to  justify  the  direction  of  a  verdict 
for  defendant.— GradyBMWski  v.  Detroit  United 
By.,  138  N.  W.  225. 

{114  (Minn.)  In  en  action  for  injuries  from 
a  collision  between  defendant's  street  car  and 
plaintiif's  cnrringe,  evidence  held  to  sustain  a 
verdict  that  defendant  was  chargeable  with 
actionable  ncglisence.— Langdon  t.  allnneapolis 
St.  Ry.  Co.,  138  N.  W.  790. 

i  114  (Wis.)  In  an  action  for  death  of  plain- 
tiff's intestate  in  a  collision  with  a  street  car, 
evidence  held  Instifficient  to  show  gross  oegli- 
genoe  on  the  part  ol  the  motormaiL— Baasdi  T. 


MUwaukee  Electric  Ry.  ft  light  Co.,  188  N. 

W.  608. 

I  117  (Minn.)  Where,  in  an  action  for  inju- 
ries to  a  collision  with  a  street  car,  it  appeared 
that  though  the  motorman  discovered  a  car- 
riage coming  toward  the  track  on  a  ma.  he 
made  no  effort  to  stop  the  car  until  the  time 
of  collision,  the  court  did  not  err  In  submitting 
the  question  of  willful  injury  to  the  jury. — Lang- 
don  T.  Minneapolis  St  By.  Co.,  188  N.  W.  T9a 

1 1 18  (Micfa.)  InstructioB  on  gran  negSigCDce 
in  an  action  against  a  street  car  company  for 
damage  from  a  collision  between  a  steam  road 
roller  and  interurban  car  ibeM  not  erroneous.— 
Good  Roada  Const  Co.  v.  Port  Huron,  St  GL 
&  M.  a  By.  Co.,  138  N.  w.  aaoL 

STREETS, 

See  Highways ;  Municipal  GorporBtionB.ll  350, 
385,  395,  308,  402,  458.  48&  489,  602.  511, 
613,  610,  703-!r06,  809-8217864. 

STRIKING  OUT. 

See  Trial,  H  80,  96u 

SUIT. 

See  Action. 

SUPPORT. 

See  Divorce.  HZ1,308;  Insane  Peiaon^  |  02 

SUPREME  COURTS. 

See  Courts,  |  204. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Omisei^  f  IIIL 

SURRENDER. 

See  Omcellatioa  of  Instruments, 

SURVEYS. 

Bee  Bonndaiiea ;  Evidence,  1 28. 

TACKING. 

See  Adverse  PossessioB,  |  43. 

TAXATION. 

See  , 

(lot 

Cove  ,  -  —  .    ,      .         -  -  _ 

dence.  S  408;  licenses:  Mandamos,  \  *i: 
'Municipal  Corporations.  K  458-537;  Schoob 
and  School  Districts,  {  111. 

n.  CONBTITITTIONAI.  REQUTRB- 
MENTS  AND  BESTBZOTIOHS. 

$  40  (Iowa)  Acts  32d  Gen.  Assem.  c  60.  doe* 
not  affect  the  general  rule  which  requires  all 
asspssments  to  be  aa  nearly  equal  as  the  facts 
will  justify.— Reiniger  t.  Board  vt  Eeview  of 
Charles  Cit7,  138  N.  W.  399. 

m.  XJABiLnr  OF  PEBSons  and 

PBOPEBTT. 

(A)  Private  Persoas  and  Proyertr  tm  Gea- 
eral. 

$76  (Iowa)  A  written  iostromoit  being  con- 
strued as  a  lease,  and  not  a  contract  for  the 
sale  of  real  property,  held  not  aaaeasafale  to  the 
lessor  as  moneys  and  credits.— Blnell  v.  Bcmrd 
of  Review  of  Town  of  Donlap,  138  N.  W.  83a 

V.  rEVT  AXD  ASBBinEENT. 

(O  Mode  of  AaaeMveat  la  Gcaeral. 

1348  (Wis.)  The  value  of  property  tor  as- 
Kisment  purpoaea  was  tiw  full  Talne  triiicb 
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-  Id  or^narily  be  obtained  for  It  at  prirate 

>,  and  hence  was  not  affected  by  (acts  not 
r '  ited  thereto,  such  as  poor  managemeot— 
vr,   te  T.  Thompson,  138  N.  W.  62S. 

Review,  OvrrectloB.  or  Settlnff  Aside 
of  ASMumeiit. 

'.-   -   485  (Wis.)  An   assessor's    valuation  laid 
,1 '   :ore  a  board  of  review  is  presnmptiTelr  cor- 
; ;t— State  t.  TbomiMon.  138  N.  W.  628. 
J,       .490  (Wis.)  A  decision  of  the  board  of  re- 
;w  as  to  an  aeaessor's  valuation  ia  presump- 
ely  correct.— State  v.  Thompson,  138  N.  W. 

-  8. 

■.■  j496  (Wis.)  On  certiorari  to  review  the 
/ ' ,  -  nfirmation  of  an  assessment  by  the  board 
review,  only  jurisdictional  matters  can  be 
ached,  and  the  board'i  action  cannot  be  dis- 
rbed  where  there  la  reasonable  groaod  for 
iHet  that  it  was  the  reanlt  of  honest  Judg' 
wt— State  V.  Thompson,  138  N.  W.  628. 


Sins: 


vm^comEOTiOM  jun>  enfobce- 

m-     MKTT  AOAIKIT  PERBOHg  OB 
PEBSONAX.  nU>PEBTT. 
&)  CoUeetora  mmA  Prooeedlnsa  tor  Col> 
lection  Im  Gene»l< 

Sil.  S  552/2  (Iowa)  Where  tax  ferrets  settle  with 
I  taxpayer  for  the  amount  he  should  pay  on 
^^^^iniperty  omitted  from  taxation,  and  in  so  do- 
Ir.'  ng  take  into  account  the  taxes  already  asseas- 
id,  the  county  ia  bound  thereby.— Bartheil  v. 
'  -ticrmanBon,  138  N.  W.  1108. 
„. ..  ■  A  county  may  not  repudiate  a  settlement  be- 
lE.»'tweeQ  tax  ferrets  and  taxpayers  unless  it  ten- 
ders back  to  the  taxpayers  the  amount  received 
from  them  under  the  settlement.— Id. 
7v;.:   £:vidence  held  to  support  a  finding  that  a  set- 
'.'  •  element  for  taxes  on  omitted  property  Included 
taxeg  properly  assessed.- Id. 
Where  a  mutual  mistake  was  made  in  a  set- 
rjirttlement  of  taxes  entered  into  between  tax  fer- 
' '  rets  and  taxpayers,  who  paid  the  taxes  under 
the  settlement,  the  coanty,  retaining  tbe  money 
paid,  was  bound  by  the  settlement  interpret- 
<d  by  the  taxpayers.— Id. 

--^    EE.  SAI.E  OF  lAlTD  FOR  NOMPAT- 
^  MEMT  OF  TAX. 

1642  (Neb.)  In  an  action  to  foreclose  a  tax 
■  lien  against  unknown  heirs,  a  substantial  com- 
pliance with  Code  Civ.  Proc.  |  83,  an  order 

i  of  c-ourt  for  service  by  publication  and  a  legal 
publication  of  summons  confers  jariadtction  to 

*  render  a  decree  of  foreclosure.— Page  v.  Bresee, 
138  N.  W.  138. 

1,  In  an  action  by  a  county  against  unknown 
heirs  to  foreclose  a  tax  lien,  the  alfidavit  for 
service  by  publication  provided  by  Code  Civ. 
Proc.  i  83,  may  be  made  by  tiie  county  attor- 
ney.— Id. 

§  648  (Neb.)  Where  the  court  has  obtained  ju- 
riiidiction,  mere  informalities  of  procedure  will 
not  subject  the  decree  of  foreclosure  upon  a 
tax  lien  to  collateral  attack.— Page  v.  Bresee, 
'    138  N.  W.  13a 

I  686  (Wis.)  In  view  of  St  1898,  S  1017,  de- 
scription of  the  land  in  tax  certificates  held 
suQicient  in  an  action  thereon. — Corry  t.  Scod- 
der,  138  N.  W.  6& 

X.  KEDEKPTIOir  TBOM.  TAX  BAIJB. 

%  708  (Wis.)  Under  the  direct  provisions  of 
St.  180S,  {  1181,  plaintiff,  in  an  action  on  tax 
certificates,  may  include  in  one  action  all  of 
the  certificates  he  holds  upon  the  sune  tract  of 
land.— Corry  v.  Scudder,  138  N.  W.  68. 

I  709  (Neb.)  Before  suing  to  redeem  from  a 
tax  sale  end  treasurer's  deed,  all  taxes  subse- 
quent to  the  sale  must  be  paid,  and  if  paid  by 
the  purchaser  the  amount  so  paid  with  interest 
should  be  included  In  the  decree  allowing  re- 
demption.— Lazure  v.  Maverick  Loan  &  Trust 
Co..  138  N.  W.  563. 


S  722  (Neb.)  Under  the  revenue  laws  barring 
the  right  of  redemption  from  decree  foreclos- 
ing a  tax  lien  after  two  years  from  the  con- 
firmation of  aale,  the  fact  that  idaintifE,  seek- 
ing to  redeem,  also  prays  for  a  decree  Quieting 
title,  does  not  of  itself  toll  the  statute.— Page 
V.  Bresee.  188  N.  W.  138. 

TELEGRAPHS  AND  TELEPHONES. 

See  Associations ;  Damages,  1 190 ;  Electricity ; 
Licenses,  S|  6,  7.  - 

n.  BEOUI.ATION   AMD  OPERATION. 

1 34  (Wis.)  A  contract  between  a  telephone 
company  and  patron,  providing  for  a  discrim- 
inatory rate  for  telephone  service,  held  not  in- 
valid at  common  law,  where  the  oiacrimlnation 
is  not  unjust.— People's  Telephone  Co.  T.  Lewis. 
138  N.  W.  100. 

A  contract  for  telephone  service  at  a  rate 
lower  than  the  public  rate,  executed  prior  to 
the  passage  of  Laws  2007,  c.  409,  |  1707m91, 
held  not  Invalid  for  ita  discriminationv  under 
St  1808,  f  1791a,  where  its  discrimination 
was  not  of  an  unjust  character.— Id. 

TENANCY  IN  COMMON. 

See  Homestead,  |  13. 

n.  MtmrAii  riohts,  duties,  ahd 

UABIIilTIES  OF  OOTENAMTB. 

I  15  (Iowa)  Where  a  co tenant  in  possession 
made  no  notorious  assertion  of  right  to  the 
entire  property,  and  the  tenant  out  of  possea- 
sioa  did  not  know  that  improvements  on  the 
land  were  being  made  under  a  hostile  claim, 
limitations  did  not  run  in  favor  of  the  tenant 
in  possession.— Baker  v.  Olowser,  188  N.  W^. 
837. 

TENDER. 

See  Release,  {24;  Salei^  |  392;  Spedflc  Pus 
fonnaace,  8  96. 

TESTAMENTARY  CAPACITY. 

See  WlllB,  H  53,  55,  880. 

THEATERS  AND  SHOWS. 

See  Licenses,  (  5^;  Mvoicipal  CJorporatlont, 
{  591. 

f  6  (Mich.)  In  an  action  against  the  propri- 
etor of  a  theater  for  injuries  claimed  to  have 
been  sustained  through  his  failure  to  light  a 
stairway  and  provide  railings,  evidence  held  to 
support  a  verdict  for  defendant  and  a  special 
finding  that  the  stairway  was  provided  with 
railings  at  the  time  of  the  aeddenL — Branch  v. 
KUtt,  138  N.  W.  263. 

THERMOSTAT. 

See  Steam,  f  6. 

THREATS. 

See  Criminal  Iaw,  |  406 ;  Pleading,  |  23a 

TIME. 

See  Appeal  and  Error,  ^  173,  643,  773,  865; 
Bail,  j  17;  Bankruptcy,  S  166;  Carriers,  fi 
32;  Continuance;  Contracts,  I  277;  Crim- 
inal Law,  1 126;  Depositions;  Drains,  |  57; 
Elections,  |  125;  Electricity;  Frauds,  Stat- 
ute of,  U  63,  158;  Interest,  (30;  Judges,  { 
3;  Justices  of  the  Peace,!  125 ;  Limitation 
of  Actions.  I  127;  ""  ' 
Pleading,  I  236 ;  " 

Replevin,  S|  110,  ,  .^a.^-,  g  ^wrj  •  •  cuum 
and  Purchaspr,  E  350 ;  Waters  and  Water 
Courses.      135,  240. 
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TITLE. 

See  Adverse  Possession;  Covenants.  |  130: 
Justices  oC  the  Peace,  {  86;  LAodlord  and 
Tenant,  Sf  63,  05,  70 ;  Officers,  g  77 ;  Stat- 
utes, il  116.  118;  Vendor  and  PurctuBer.  |f 
130,  133.  215,  223;  Waters  and  Water 
Courses,  |  164. 

TORTS. 

See  Account  Stated;  Assault  and  Batte 


38,  40;  Bail,  ilk;  Death;  Fraud;  Id 
and  Slander;  Malicious  Prosecution;  Moi 


ipal  Corporations, 
Nuisance ;  Rape,  §j 


Munic- 

7^-846 ;  N^ligence ; 


TOWNS. 

See  Counties;  iHandamas,  S  161;  Municipal 
Corpdrations;  Schools  and  School  Districts, 
I  33;  Street  Railroads,  }  2. 

n.  OOVEBmCEMT  AND  OFFICERS. 

9  29  (Jowa)  Township  treasurer  held  entitled 
to  reimbursement  for  iodividual  money  paid  on 
warrants  while  the  public  funds  were  tied  up 
in  a  bank  which  was  closed  and  was  subse- 
quently found  to  be  wholly  insolvent.— School 
Tp.  of  Eden  in  Carroll  County  r.  Stevens,  138 
N.  W.  927. 

Townsh&p  treasurer  held  not  estopped  to 
claim  reimbursement  for  individual  money  paid 
on  warrants  while  the  public  funds  were  tied 
up  in  an  insolvent  bank,  by  the  fact  that  be 
bad  rendered  annual  stateinents  treating  such 
funds  as  moneys  on  hand.— Id. 

S33  (Iowa)  Township  treasurer  held  not  li- 
able on  bis  bond  for  money  deposited  in  a 
bank  which  failed,  where  he  was  not  negligent 
in  selecting  the  depository ;  Code,  1  276S,  im- 
pliedly authorizing  such  deposit.— School  Tp. 
of  Kden  in  Carroll  County  v.  Sterens,  138  N. 
W.  921. 

TRESPASS. 

See  Railroads.  SS  277,  282. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 

TRIAL. 

See  Appeal  and  Error,  $g  16&~263,  837,  882, 
927,  934,  1048,  1053,  1062-1070 ;  Assault 
and  Battery.  M  38,  82:  Attachment;  Bills 
and  Notes,  |  637;  BrcAers,  I  88;  Carriers, 
11.94,  408;  Continuance;  Costs;  Criminal 
l!aw,  §1  126,  134,  137,  284,  628-865,  1036- 
1064,  1160-1156 ;  Damages,  M  208,  217 ; 
DeaUi,  I  103 ;  Deeds  g  196 ;  Discovery,  j 
33 ;  Dismissal  and  Nonsuit;  Drains,  9  36 ; 
Electricity ;   Embezzlement,  f  48 ;  Evidence, 

Si  77,  546;  Explosives;  Fraud,  8|  59,  65; 
as ;  HabeaB  Corpus,  |  113;  Highways.  I 
184;  Homicide,  S  340 ;  Infants,  S  102 ;  In- 
surance. S§  668,  819;  Interest,  8  39;  In- 
toxicating Liquors,  8§  239,  250;  Judgment, 
1 199;  Jury;  Ubel  and  ^i^lander,  »  123,  125; 
Master  and  Servant,  Sf  285-297;  332 ;  Mort- 
""Tes,  g  87;  Municipal  Corporations,  (fi  2S1, 
2,  706,  821;  Negligence,  h  136.  140.  141; 


llf.  US;  Venue;  Wills,  H  329,^.  384; 
Witnesses. 

I.  XOnOE  OF  TBIAX.  AND  FRELIMX- 
MART  PROCEEDUfOS. 

S  3  (Iowa)  Where  a  suit  was  begun  and 
might  have  been  maintained  on  the  equity  side 
of  the  court,  defendants  could  not  insist  on  the 
trial  of  their  counterclaim  at  law. — Fisher  v. 
Trumbaner  &  Smith,  138  N.  W.  628. 


U.  DOCKETS,  XiESTS,  AHD  OAIiEX- 
DABfl. 

g  1 1  (Iowa)  Where,  Id  an  action  for  dam- 
ages for  breach  of  contract,  defendant  admit- 
ted the  execution  of  the  contract,  but  denied 
that  it  became  binding,  and  filed  a  cross-peti- 
tion pleading  fraudulent  representations  by 
plaintiff,  and  asking  for  the  cancellation  of  the 
contract,  the  court  properly  transferred  the 
cause  to  the  equity  docket— Weseman  v.  Gra- 
ham, 138  N.  W.  478. 

8  1 1  (Iowa)  Where  no  grounds  of  equitable 
relief  are  alleged,  and  no  motion  Is  made  to 
transfer  at  or  before  answer,  the  right  to  a. 
trial  at  law  is  waived  under  Code,  |  3434.— 
Fisher  v.  Trumbaner  A  Smith.  138  N.  W.  G28. 

m.  COURSE  AHDOOMDUOT  OF 
TRIAL  IN  OBHBBAL. 

S  18  (S.D.)  The  conduct  of  trials  in  the 
rpiations  of  the  i»arties  and  counsel  to  the 
court  and  each  other  Is  within  the  discretion 
of  the  trial  Judge.  It  is  necessary  that  the 
court  should  have  power  to  preserve  order 
during  a  trial  to  enforce  obedience  to  its  or- 
ders.—Daudel  V.  Wolf,  138  N.  W.  814. 

g  27  (Iowa)  Allowing  experiments  in  the  pres- 
ence of  the  jury  is  within  the  discretion  of  tbe 
trial  court— Boemer  Fry  Co.  t.  Hucci,  138  X. 
W.  866. 

In  an  action  for  the  price  of  vanilla  extract 
for  use  in  the  manufacture  of  ice  cream,  tbe 
refusal  of  the  court  to  permit  tfie  jnry  to  t«s^ 
tbe  ice  cream  manufactured  by  Uie  b^er  to 
determine  whether  it  had  a  soapy  tute,  as 
claimed  by  the  buyer,  AeU  within  the  trial 
court's  discretion. — Id. 

§  28  (Mich.)  The  question  of  granting  a  view 
of  the  scene  of  a  collision  between  a  steam 
road  roller  and  an  interurban  street  car  rests 
in  the  sound  discretion  of  the  trial  court— Good 
Roads  Const  Co.  v.  Port  Huron,  St  C.  &  M. 
C.  Ry.  Co.,  138  N.  W.  320. 

129  (S.D.)  Action  of  trial  judge  as  to  cono- 
sel  who  persisted  in  repeating  questions  after 
objection  thereto  bad  been  sustained  held  not 
an  abuse  of  discretion  preventing  ■  teir  trial.— 
Daudel  t.  Wolf,  188  N.  W.  814. 

IV.  RECEPTION  OF  EVIDEMCB. 

(A)  Introdoctlon,  Offer,  and  AdmlaaleH  •( 
Hvldeaee  la  Oeaeral. 

g  45  (Wis.)  In  an  action  on  a  contract  to 
supply  an  industrial  expert  testimony  of  an 
official  of  tbe  defendant  as  to  whether  he  re- 
tained the  reports  furnished  held  property  re- 
fused, where  no  time  was  fixed  with  reference 
to  any  of  the  qnesttons.- Bfanufactorers*  A 
Merchants*  Inspection  Bureau  v.  Everwear 
Hosiery  .Co.,  138  N.  W.  624. 

g  53  (Iowa)  In  a  suit  to  foreclose  a  deed  to 
M..  in  which  he  assnmed  tbe  mortgage,  having 
been  Introduced  on  a  cross-bill  by  C,  was  in 
the  case  for  all  purposes  and  available  to  plain- 
tiff.—Boice  T.  Coffeen,  138  N.  W.  8!Si. 

(B>  Order  mt  Proof,  Rebnttal,  aa«  R«- 
opealaa:  Caw. 

g6l  (R.D.)  Plaintiff  held  only  bound  tn 
prove,  in  the  first  instance,  ownetship,  demand, 
and  refusal,  and  not  the  whole  transaction  as 
set  out  In  answer  and  reply- — Harris  hjous. 
138  N.  W.  203. 

(O  Obleetlona,  Metloas  to  Strike  Oat.  mad 
KxeeptlOBs. 

$84  (Minn.)  A  general  objection  that  oei^ 
tain  documents  prepared  by  or  under  the  tf- 
rection  of  defendant's  servant,  whose  negU- 
geoce  was  alleged  to  have  caused  the  accident, 
were  Immaterial,  incompetent  and  not  impeach- 
ing, did  not  Include  or  present  to  the  trial 
court  an  objection  subsequently  mada  duit  the 
documents  were  privileged.— lAnffd^m  t.  Ifiime- 
apolis  St  By.  Co.,  188  N.  wTlSa 
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1 90  (MkhO  A  party  who  desires  to  have  a 
part  of  SB  answer  stricken  out  must  make  amo- 
tion therefor.—Bowen  v.  Chandler,  138  N.  W. 
■J47. 

g  96  (Iowa)  Motion  to  strike  out  tbe  entire 
auMWer  of  a  witness  as  immaterial  was  prop- 
erly denied,  where  a  part  of  tbe  answer  was 
material  and  competent.— Lee  t.  Uederman,  138 
S.  W.  898. 

V.  ABouvBirra  ahs  oomrooT  or 
covmuUh 

§  133  (Mich.)  In  an  action  for  injuries  to  a 
railroad  employ^,  improper  argument  by  tbe 
plaintiETs  counsel  with  reference  to  tbe  degrees 
of  negligence  of  plaintiff  and  defendant's  em- 
ployes held  cured  by  the  court's  charge,— Bruce 
V.  Michigan  Cent  R.  Co.,  138  N.  W.  362. 

-VX  TAHHrO  CASE  OB  QUXaTIOH 
FBOM  JURY. 

CA)  4|B«a«loiu  of  IiMW  or  of  Fmot  Sn  Oen- 
cral. 

I  141  (Neb.)  In  ejectment,  where  the  undis- 
puted evidence  clearly  establisbes  the  right  of 
possession  in  one  of  tbe  parties,  it  Is  not  error  to 
airect  the  verdict.— Uelmins  v.  Forrester,  138 
N.  W.  190. 

1 144  (Iowa)  Where  plaintiff,  if  entitled  to 
recover  at  all,  is  entitled  to  recover  a  specified 
per  cent,  on  a  specified  amount,  the  court 
properly  fixed  the  amount  of  the  recovery,  where 
the  jury  found  for  jdaiutiff.— Depugh  t.  Brown, 
138  N.  W.  908. 

vn.  nrsTRUCTioifs  to  jubt. 

(A)  Province  of  Coart  and  Jnrr  In  Gen- 
eral. 

1 191  (Iowa)  It  was  improper  for  the  court 
to  assnme  tbe  gennineDesa  of  decedent's  signa- 
ture to  a  note  filed  as  a  claim  against  his  es- 
tate in  his  instructions,  where  tbe  genuineness 
of  the  note  was  denied.— Blacic  v.  Miller,  138 
N.  W.  535. 

f  193  (Mich.)  Where  the  court  left  the  jury 
to  find  the  value  of  tbe  services  rendered  de- 
cedent, tbe  inadvertent  remark  of  the  court  in 
Its  lostructions  that  the  jury  should  figure  in- 
terest on  a  specified  sum  and  add  It  up  and 
announce  the  verdict  was  not  ground  for  re- 
versal, as  suggesting  the  verdict. — Abel  v.  Boos- 
enraad.  138  N.  W.  325. 

(B)  ReoeHltr  and  flabJect-Hattcr. 

S  202  (Iowa)  If  the  court  attemots  to  in- 
fltnict  upon  an  issue,  it  should  give  a  proper 
iDBtruction. — Seevers  v.  Cleveland  Coal  Co.,  138 
N.  W.  793. 

(O)  Foran,  Reqalsltea,  and  Snllleieaer* 

{ 233  (Iowa)  Tbe  court  should  state  the  is- 
sues instead  of  copying  the  pleadings  as  a  part 
of  the  instructions^Black  t.  Miller,  138  N.  W. 
G33. 

S  233  (Iowa)  Where,  in  an  action  for  goodtt 
sold,  the  buyer  pleaded  a  sale  by  sample  and 
noncompliance  therewith  and  a  counterclaim 
for  damages  resting  on  the  same  breach,  he 
could  not  complain  of  tbe  instructions  l>ecause 
they  did  not  separate  the  allegations  of  the 
defense  and  of  tlie  counterclaim. — Boerner  Fry 
Co.  V.  Mucci,  138  N.  W.  806. 

{  237  (Minn.)  An  instruction  that  plaintiff  is 
entitled  to  recover  upon  establishing  the  cause 
alleged  by  a  fair  preponderance  of  tne  evidence 
Is  correct.— Schmeisser  t.  Albinson,  138  N.  W. 
775. 

(D)  A»llea1illl4r  to  Pleadlnsa  nnd  KtI- 
denee. 

{250  (Mich.)  In  an  action  for  ssnault  and 
buttery  with  ravishment,  a  charge  on  damages 
to  plaintiff'B  good  name  hfld  erroneous.— Tot- 
ten  r.  Totteo,  138  \.  W.  2.'>7. 


{251  (Iowa)  Refusal  of  an  loBtructlon  on 
former  adjudication  held  error.- Worrall  v.  Dea 
Moines  Retail  Grocers'  Asa'n,  138  N.  W.  481. 

I  251  (Iowa)  An  instruction  presenting  a  de- 
fense not  pleaded  was  properly  refused. — Ver- 
non T.  Iowa  State  Traveling  Men^s  Asa'n,  138 
N.  W.  006. 

§  25 1  (Iowa)  Instruction  in  action  for  serv- 
ices to  allow  tbe  reasonable  value  thereof  not 
exceeding  the  entire  amount  claimed,  which 
amounted  to  $5  a  week  for  tbe  whole  time, 
where  there  were  several  periods  of  a  month 
or  more  during  which  plaintiff  performed  no 
services,  held  erroneous  as  authorizing  recovery 
of  more  than  claimed.--In  re  Oldfield's  Instate, 
138  N.  W.  846. 

1251  (Iowa)  Instructions  which  adopt  the 
theory  of  a  party  in  his  testimony  on  the  trial 
are  proper,  though  such  testimony  is  inconsist- 
ent with  his  pleadings. — Boerner  Fry  Co.  v. 
Mucci,  138  N.  W.  886. 

i  252  (Iowa)  Instruction  antborlxing  the  ju- 
ry  to  disregard  ^  release  executed  by  an  em- 
ploy6  if  be  did  not  have  sufficient  mental  ca- 
pacity to  understand  it  was  erroneous  where 
there  was  no  evidence  as  to  such  capacity. — 
Owens  T.  Norwood  White  Coal  Co.,  138  N. 
W.  483. 

S  252  (Iowa)  la  an  action  against  the  owner 
of  the  leased  property  for  damages  for  personal 
injuries  cansra  by  the  maintenance;  of  an  ob- 
struction in  the  sidewalk,  an  instruction  held 
not  unsupported  by  tbe  evidence.— Edwards  v. 
Hasel,  138  N.  W.  601. 

8  252  (Iowa)  Where  defendant  proved  that  he 
did  not  hold  himself  out  as  a  veterinarian,  but 
treated  plaintiff's  horse  without  pay  as  a  stu- 
dent, an  instruction  requiring  defendant  tx>  ex- 
ercise tbe  skill,  learning,  and  prudence  ordi- 
narily employed  by  members  of  the  profession 
practicing  in  similar  localities  held  error. — Mor- 
rison V.  Altig,  138  N.  W.  510. 

$252  (Iowa)  Where  there  was  no  e^«ice 
that  the  usual  commission  or  tbe  reasonable 
value  of  a  broker's  services  was  5  per  cent,  of 
the  price,  and  there  was  no  express  agreement 
as  to  compensation,  it  was  error  to  instruct  that 
the  measure  of  recovery  was  5  joer  eent-^ee^ 
ers  V.  Cleveland  Coal  Co.,  138  N.  W.  798. 

1 252  (Xeb.)  In  an  action  by  a  correspond- 
ence school  for  the  balance  of  tuition  due,  evl- 
donee  held  insufficient  to  show  facts  authoriz- 
ing an  instruction  that.  If  tbe  cost  to  plaintiff 
of  fulfilling  its  contract  was  more  than  the  bal- 
ance due,  tbe  verdict  should  be  for  defendant. — 
International  Text-Bool^  Co.  T.  Martin,  138 
X.  W.  582. 

S253  (Iowa)  A  requested  instruction,  exclud- 
ing material  matters  which  the  jury  boa  a  right 
to  consider  in  any  view  of  tbe  case,  is  properly 
refused.- Braddich  v.  PbiUIps  Coal  Co.,  138  N. 
W.  406. 

1253  (Iowa)  It  was  proper  for  the  court  in 
charging  the  Jury  to  ignore  a  connt  dismissed 
during  the  trial.— Hahn  v.  Lumpa,  138  N.  W. 

492. 

S  254  (Iowa)  In  an  action  on  a  policy  insur- 
ing against  loss  of  live  stock  by  lightning,  an 
iuKtructiou  permitting  tbe  jury  to  consider 
their  own  ooservatiou  and  experience  as  to 
whether  the  loss  was  from  lightning  held  er- 
roneous.—Downing  V.  Farmers'  Mut.  Fire  Ins. 
Co.,  138  N.  W,  817. 

Tbe  court  on  request  must  instruct  that  the 
case  should  be  tried  on  the  evidence  and  not 
on  information  tliat  one  or  more  of  the  jurors 
may  have  outside  the  record. — Id. 

(B»  Reqneata  or  Prayora. 

1 256  (Iowa)  An  instruction  held  sufficient  In 
tbe  absence  of  a  request  for  a  more  specific  one. 
— Ilaradon  v.  Sloan,  138  N.  W.  KS6. 
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1256  (lows)  iDBtracUoDB  Md  to  BufficIeDtl7 
sQbmit  toe  Issaes  whether  an  employ^  sustain- 
ing a  personal  injury  possessed  mental  capac- 
ity to  make  a  release  of  his  claim,  in  the  ab- 
sence of  a  request  for  further  instructions.— 
See  T.  Carbon  Block  Coal  Co.,  138  N.  W.  825. 

{256  (Mich.)  Where  a  party  requested  in- 
structions, the  opposite  party,  desiring  more 
elaborate  instructions  on  the  subjects  snbrnit- 
ted,  moBt  request  such  instructions.— Totten 
Totten,  138  N.  W.  257. 

1 256  (Minn.)  In  an  action  for  the  destruction 
of  standing  forest  timber,  where  an  iastructioQ 
im|>roperly  limited  piaintiS's  recover;,  it  was 
plaintiff's  duty  to  request  an  addition  to  the 
instruction.— Reynold!  v.  Great  Northern  By, 
Co.,  138  N.  W.  30. 

1 256  (Hinn.)  In  the  absence  of  exception  to 
the  chaii^e  or  request  for  farther  Instruction,  it 
was  not  error  to  ignore  in  the  Instructions  an 
issue  of  assault  in  self -defense  raised  by  the  an- 
swer.—Gee  v.  Great  Northern  Ry.  Co.,  138  N. 
W.  684. 

i  260  (Iowa)  The  nongiving  of  a  requested  in- 
structiouj  substantially  given  in  the  court's 
charge,  is  not  ground  for  complaints— In  re 
Law's  Estate,  138  N.  W.  531. 

1 260  (Iowa)  Instructions  requested  were 
properly  refused  where  covered  by  others  given. 
— A'emon  v.  Iowa  State  Traveling  Men's  Ass'n, 
138  N.  W.  696. 

A  refusal  of  an  instruction  that  plaintiff 
could  not  recover  if  insured's  death  was  due  to 
an  operation  to  relieve  a  sore  or  boil  on  his 
limb  held  not  prejudicial  where  the  court  cor- 
rectly instmcted  on  plaintiff's  contention  that 
the  death  was  caused  by  blood  poisoning  from 
an  abrasion  accidentally  received. — Id. 

1 260  (Iowa)  It  is  not  error  to  refuse  re- 
quested  tnstnictioDi  fairly  Included  In  the  in- 
■tmctionB  riven.— Boenier  Fry  Go.  t.  Moccit 
138  N.  W.  ^86. 

S260  (Minn.)  Where  alleged  contributory 
negligence  of  a  pedestrian,  struck  while  cross- 
ing a  street  by  defendant's  automobile,  was  fully 
covered  by  instractlons  given,  it  was  not  error 
to  refuse  to  charge  that  he  was  negligent,  if  he 
failed  to  look  before  starting  to  cross  and  while 
crossing  the  street— J(^mson  t.  Scott,  138  N. 
W.  0&£ 

(IT)  Objeettoaa  Mid  BSzocptloms* 

{281  (Wis.)  A  general  exceptiion  to  the  entire 
charge,  mnch  at  which  was  ooncededly  good, 
was  insufficient— Blwell  T.  Bosshaid,  138  N.  W. 
46. 

1 282  (Wis.)  A  general  exception  to  the  refus- 
al to  charge  several  distinct  requests  embraced 
Id  separate  and  distinct  propositions,  some  of 
which  should  not  have  been  given,  was  iosnffi- 
dent.— Elwell  v.  Bosshard,  138  N.  W.  46. 

(G)  Conatrmctloii  Knd  Operation. 

S  295  (Iowa)  The  Jury  being  instructed  that 
plaintiff  must  prove  he  did  not  contribute  to 
□is  injuries  by  bis  own  negligence,  they  will  be 
held  to  have  understood  that  the  word  "con- 
tributed" was  used  in  the  sense  of  "caused,"  in 
tlie  further  instructions  as  to  determining 
whether  defendant's  negligence,  if  any,  was  the 
proximate  cause  of  or  contributed  to  plaintiff's 
injuries. — Collier  v.  HcClintic-Marsball  Const. 
Co.,  138  N.  W.  522. 

{296  (Iowa)  An  instruction  held  not  errone- 
ous, in  view  of  another  iostmction.— Welsh  v. 
Haleen,  138  N.  W.  602. 

{  296  (Iowa)  Where  the  grounds  of  negligence 
stated  in  the  pleadings  an  copied  into  the  in- 
structions and  not  supported  by  the  evidence 
vere  eliminntrd  from  the  jury's  consideration 
by  the  instructions,  there  was  no  prejadicial 
error  tn  copying  the  pleadings  Into  the  instruc- 
tions.—Johnson  V.  Com  I'rodttcts  Refining  Co., 

138  N.  w.  eia. 


1 2S6  (Neb.)  The  Jndgment  i^  not  be  re> 
versed  for  an  Instruction  not  bsoed  on  the  evi- 
dence, where  the  jury  has  been  properly  in- 
structed on  the  point  in  issue. — Kinney  t,  Chi- 
cago, B.  &  Q.  B.  Co.,  188  N.  W.  677. 

nC  TEBDIOT. 
(A)  6«neral  ▼•rdlM. 

{ 337  (Iowa)  The  Jury  mnst  follow  an  In- 
struction whether  it  it  light  or  wrou.— Seeven 
T.  Glrrelsnd  Coal  Co..  188  N.  W.  7^ 

(B>  SpMlal  lBt«m>awtozi*s  mmM.  Pladiajpi. 

{351  (Wis.)  Where,  In  an  action  for  fraud, 
there  was  but  a  single  issue,  and  defendsnt 
made  no  request  for  a  special  Terdict  until 
after  the  close  of  the  testimony,  it  was  not  aa 
abuse  of  the  trial  court's  discretion  to  refusf 
it  under  St  1898,  {  2858,  as  amended  by  Lavs 
1003,  c  390.  {  1.— Wotesbek  T.  Neumann.  13S 
N.  W.  1000. 

{365  (Wis.)  In  construing  a  special  verdict, 
its  substanc&  and  not  its  form,  is  coaaidend.— 
Milwaukee  TnM  Go.  t.  City  of  HUwankee^  13S 
N.  W.  707. 

Z.  TBIAI.  BT  OOmtT. 

(B)  Ftadlass  of  Vaet  mmA  OvrntHmMMmmm 
•f  lAW. 

{388  (Minn.)  Where  one  of  the  nltimate  facts 
to  be  determined  is  whether  a  contract  was  a 

frnudalent  conveyance,  it  is  improper  to  dis- 
miss the  case  on  the  merits  without  making 
findings  of  fact— Kanoe  v.  Kanne,  138  N.  W. 
25. 

{ 395  (Minn.)  Request  to  find  evidentiarr 
facts  held  properly  refused.— Wunder  t.  Tom- 
er, 138  N.  W.  770. 

{ 396  (S.D.)  A  finding  in  an  action  to  qoiet 
title  that  defendant  took  a  conveyance  witbont 
notice  of  any  previous  conveyance  is  erroneous, 
where  the  answer  of  the  defendant  admitted  by 
failure  to  deny  an  allegation  in  the  complsinl 
that  the  defendant  took  such  conveyance  vith 
notice.— Hefiebower  T.  Wiley,  138  N.  W.  370t 

§  404  (Neb.)  Where  an  action  at  law  is  tried 
by  the  court  findings  <^  fact  have  the  same 
force  as  a  verdict. — National  Engravinr  Oot  T* 
Queen  City  Laundry,  138  N.  W.  576. 

ZI.  WAIVXK  Atm  OOBBBCTIOH  OF 
ntBEOULABITIES  AMD  EBBOBB. 

1412  (Iowa)  Defendant  by  Introdneing  let- 
ters written  by  its  president  in  response  to  let- 
ters from  plaintiff,  improperly  admitted,  did  oot 
waive  the  objection  to  the  incompetent?  of 

Slaintiff's  letters.— Seeven  t.  Caeveland  Coal 
lo.,  138  N.  W.  793. 

{412  fWla.)  Where  persistent  ohJeetions  were 
made  to  evidence  admitted,  the  objections  were 
not  waived  by  subsequent  examinations.— Brey 
T.  Forrestal,  188  N.  W.  645, 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE. 

See  Bankruptcy,  {{  151,  166.  262-^304. 

TRUSTEE  PROCESS. 

See  Qamishment 

TRUSTS. 

Seei  Frandnlent  OcHiv^nres,  1 182 :  Immrsnn 
{  389;  Limitation^  AcUoDs,  I  lOS;  WUls,! 
634. 

I.  OBEATXOH,  EXISTENCJS,  AHD  TA- 
UDITT. 
(A)  Bxyvcss  Twists. 

1 44  (Iowa)  Evidence  kttd  insnflteient  to  show 
that  a  son  held  perswalty  left  hy  his  Catker  ia 
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^rast  for  Ui  mother.— Pannenter  r.  ^mwnter, 
138  N.  W.  438. 

1 44  (Iowa)  Hvtdence  held  to  show  tbat  a 
-mother  obtamiitx  the  legal  title  to  laod  ac- 
quired the  title  free  from  any  tmat  in  favor  of 
«  eon.— CnrtiB  t.  Armagest,  138  N.  W.  873. 

(B)  Rcanltliiv  Tra«ta< 

I  83  (Mich.)  Under  Comp.  LawB,  f  8835,  one 
claiming  to  have  parchesed  land  and  having  it 
conveyed  to  a  third  person  to  secure  him  for 
Advanchig  the  pnrchaae  price  M4  not  entitled 
to  have  the  property  conveyed  to  liim.-^Tane 
T.  Bead.  188  N.  W.  223. 

XT.  M AMAOEMEHT  AND  DISPOSAI. 
OF  TBUST  PROPEBTT. 

}2I8  (Mich.)  Where  a  trustee  with  power  to 
I  and  reinvest  made  an  investment  at  the 
request  of  an  adult  beneficiary  who  knew  that 
her  estate  was  used  to  raise  the  money  for 
the  investment,  and  the  investment  was  made 
for  her  benefit,  the  amount  must  be  allowed 
BB  a  credit  in  the  trustee's  account— In  re  Fi- 
delity ft  Deposit  Go.  of  Maryland,  138  N.  W. 
206. 

{ 237  (Mich.)  Where  a  trustee  under  a  will 
with  power  to  sell  and  reinvest  invested  a  part 
of  the  trust  funds  in  a  business  at  the  request 
of  an  Infant  beneficiary,  who,  for  2^  years 
after  attaining  full  age,  failed  to  question  the 
investment,  the  investment  must  be  allowed 
as  a  credit  in  the  account  of  the  trustee.— In  re 
FideUty  &  Deposit  Co.  of  Maryland.  138  N.  W. 
205. 

TI.  AOOOnHTINO  AMD  OOMPEWBA- 
TIOH  OF  TRUSTEE. 

|3t5  (Mich.)  Where  a  trustee  for  6^  years 
made  no  demand  for  compensation  for  her  serv- 
ices, and  the  trustee  was  a  relative  of  the  bene- 
ficiary, and  the  relationship  between  the  par- 
ties was  intimate,  the  disallowance  of  a  claim 
for  compensation  was  within  the  court's  dtscre- 
tion.— In  re  Fidelity  ft  Deposit  Co.  of  Mary- 
land, 188  N.  W.  206. 


ULTRA  VIRES. 


350. 

UNITED  STATES. 

See  Army  and  Navy ;  Indiana;  Patents ;  Pub- 
lic Lands,  1 139. 

X.  pOVEBimBlIT  AKB  OFFICERS. 

§  25  (Xeb.)  Persons  nominated  at  a  primary 
election  for  presidential  electors  are  nominated, 
not  to  vote  for  any  particular  candidate  then 
known,  but  to  vote,  if  elected,  for  the  persons 
who  may  subsequently  be  nominated  by  the  na- 
tional convention  of  the  party  as  candidates 
for  President  and  Vice  PresideDt.— State  v. 
Wait,  138  N.  W.  159. 

Where  the  nominees  of  a  ^arty  for  presiden- 
tial electors  accept  the  nomination  of  another 
party  having  a  different  candidate  for  Presi- 
dent and  espousing  different  principles,  for  the 
same  position,  they  forfeit  the  right  to  remain 
upon  the  ticket  of  the  first  party  as  effectually 
MB  It  they  had  resigned  therefrom.— Id. 

USE  AND  OCCUPATION. 

I  I  (Iowa)  The  rule  with  reference  to  the 
rendition  of  services  to  a  relative  living  in  a 
family  has  no  application  to  a  claim  for  use 
and  occupation  of  decedent's  land.— Black  v. 
Miller,  138  N.  W.  635. 

§  6  (Iowa)  A  defense  that  the  use  and  occu- 
pation of  certain  land  belonging  to  defendant 
was  to  be  gratuitous  was  unavailable  unless 
pleaded.— Black  v.  Miller,  138  N.  W.  5.35. 


{  9  (Iowa)  In  a  suit  for  use  and  occupation 
of  land  under  an  arrangement  with  decedent,  it 
was  sufficient  for  the  adminiattiitor  to  show 
that  the  occupant  entered  and  need  the  land  for 
his  own  benefit  with  decedent's  assent— Black 
7.  Miller.  138  N.  W.  536. 

USER. 

See  Highways,  {  2. 

VACANCY. 

See  Elections.  {  147 ;  Officers,  ff  66,  6& 

VACATION. 

See' Judgment,  |  143. 

VALUE. 

See  Bmbesilement,  {  48 ;  Bvidenee.  1 113. 

VARIANCE. 

See  Criminal  Lew,  |  628;    Bmbezzlement,  | 
35 ;  Municipal  Corporations^  |  511. 

VENDOR  AND  PURCHASER. 

See  Adverse  Possession, J  46 ;  Appeal  and  Emv, 
S  843 ;  Associations ;  Brokers;  Charities ;  Cor- 
porations, i  207;  Deeds;  Evidence,  |  23;  Ex- 
,f  -   _  - 


Interest,  {  37;  Interpleader;  Principal  and 
Agent.  I  171;  Sales;  Schools  and  School 
Districts,  I  111 :  Specific  Performance,  II 14, 
59,  1057114,  119,  120,  121:  TaxaUon^  H 
64^-686;  70»^722. 

I.  BEQUZBTIES  AJfP  TAUDITT  OF 
OOHTRAOT. 

1 3  (Iowa)  A  contract  htU  a  mere  option, 
and  not  a  contract  of  sale.— Low  t.  Xoong. 
MuUarky  ft  Long,  138  N.  W.  828. 

i  3  (Iowa)  Written  instrament  construed, 
and  held  a  lease,  and  not  a  contract  for  the 
sale  of  real  property.— Bissell  t.  Board  of  Be- 
view  of  Town  of  Danlap,  188  N.  W.  830. 

1 3  (S.D.)  A  contract  binding  one  party  to 
sell  certain  land  upon  certain  terms,  and  bind- 
ing the  other  party  to  purchase  same  upon  such 
terms,  was  a  contract  of  sale,  and  not  an  op- 
tion.—H^berger  V.  Budd,  138  N.  W.  374. 

S  IB  (Iowa)  Plaintiffs  rights  under  an  option 
held  forfeited  by  failure  to  comply  with  its 
terms,  notwithstanding  defendants,  after  breach, 
served  notice  of  forfeiture  prodded  by.  Code, 
8  4299,  on  contracts  for  sale  of  realty.— Low  v. 
Toung,  Mullarky  ft  Long,  138  N.  W.  828. 

1 44  (Iowa)  In  partition,  evidence  held  suffi- 
cient to  warrant  a  finding  that  a  parol  convey- 
ance was  made  to  defendant's  grantor  In  con- 
sideration for  past  services,  and  an  agreement 
to  pay  the  taxes  vn  the  land.^Eerr  v.  Tager, 
138  Jf.  W.  606. 

lU.  MODIFIOATIOH  OR  BESdSSIOlT 

OF  OOHTRAOT. 
(B)  ReaelaaloB  by  Ten  dor. 

S  101  (Iowa)  Notice  of  forfeiture,  served  up- 
on the  veude^  held  to  call  upon  him  to  folnll 
the  terms  of  his  contract  and  make  payments  to 
the  parties  as  specified  therein,  and  not  to  exact 
payment  of  the  entire  amount  to  the  vendor. — 
(Saston  V.  Horn,  138  N.  W.  925. 

A  vendor's  notice  of  forfeiture,  which  declared 
an  intention  to  forfeit  a  contract,  and  the  rea- 
sons therefor,  was  sufficient,  though  no  forfei- 
ture was  expressly  declared.— Id. 

In  a  suit  to  qmet  title  against  a  vendor,  de- 
fendant's cross-petition  for  cancellation  of  the 
contract  was  a  sufficient  declaration  of  forfei- 
ture.— Id. 
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IT.  FEBFOBMAXCS  OF  OONTRAOT. 

I  130  (Wis.)  Where  a  vendor  tendered  title 
under  foreclosure  of  a  first  mortsraKe,  leaving 
ontstandil^  a  sheriff's  deed,  executed  on  fore- 
cloBQre  of  a  second  mortcase,  aach  deed,  being 
a  claim  under  judicial  sale  and  not  showing  its 
invalidity  on  its  face,  constituted  a  cloud,  and 
rendered  the  vendor'a  tiUe  onmarketahle.— Stack 
T.  Hicker.  138  N.  W.  1011. 

<A)  Title  Bafste  of  Vendor. 

8  133  (Wis.)  Under  a  contract  to  convey  •> 
good  title  hy  warranty  deed,  the  purchaser  is 
not  bound  to  accept  a  title  which  will  require 
litigation  to  determine  whether  it  ia  good. — 
Stack  T.  Hickey,  138  N.  W.  lOlL  V 

V.  BIGHTS  AMD  XJABXLITIES  OF 
PARTUS. 

(B)  Am  to  TlilHI  P«va«Ka  tm  Oemeral. 

1215  (Mich.)  Where  plaintiff,  who  had  an  op- 
tion, induced  defendant  to  purchase  at  a  price 
in  excess  of  the  option  price,  it  being  agreed 
that  defendant  should  pay  the  amount  demand- 
ed by  the  owner,  and  defendant  paid  the  owner 
the  <vtion  price,  plaintiff  could  not  recover  the 
difference.— McGough  v.  Hopkins,  138  N.  W. 
210. 

9219  (Mich.)  A  grantee  who  accepted  a  deed 
with  knowledge  of  the  facts  which  made  the 
deed  to  ita  grantor  Invalid  did  not  receive  title. 
—German  Corporation  of  Negannee  v.  Negau- 
nee  German  Aid  Society.  138  N.  W.  843. 

(O  Bom  nA«  PsrchMcn. 

1223  (Mich.)  A  wife  took  title  to  premises 
granted  her  by  a  decree  of  divoice,  snhject  to 
the  outBtanding  equities  agalnat  it— Holden  t. 
Butler,  138  N.  W.  1071. 

S  229  (Neb.)  A  purchaser  of  land  near  a  pro- 
jected line  of  street  railway  and  boulevard  is 
not  charged  with  notice  that  by  a  Bubwqnent 
change  of  the  projected  route  a  part  of  his  pur- 
chase may  be  taken  for  the  public  improvement. 
—Ensign  v.  Citizens'  iDtemrban  Ry.  Co.,  138 
N.  W.  7ia 

S232  (Mich.)  Where  a  mother  conveyed  her 
dower  interest  to  a  son  for  one-third  of  the 
income  from  the  land  and  continued  to  reside 
upon  the  premises,  it  was  sufficient  notice  to 
prevent  the  son's  wife  successfully  claiming  the 
rights  of  a  bona  fide  purchaser  without  notice 
of  the  mother's  Interest— Holden  v.  Butler,  188. 
N.  W.  1071. 

%  244  (Minn.)  An  unrecorded  quitclaim  deed 
to  plaintiff,  construed  with  a  contract  entered 
into  at  the  same  time,  held  to  constitute  plain- 
tiff the  agent  of  the  grantor  to  conduct  litiga- 
tion, sell  the  property,  and  divide  the  proceeds, 
and  not  to  make  plaintiff  a  bona  fide  purchaser, 
or  give  him  a  title  prevailing  against  the  sub- 
sequent estoppel  of  the  grantor  by  judgment- 
White  T.  Hewitt  188  N.  W.  421. 

Vn.  BXaCEDIES  OF  PURCHA8EB. 

(B)  Aetlona  tor  Broaek  of  Contract. 

t  350  (Wis.)  In  an  action  to  recover  damages 
resnltiog  from  the  defendant's  concealing  him- 
self, Bo  that  the  plaintiff  coald  not  redeem  from 
a  judgment  of  foreclosure,  evidence  held  Insuf- 
ficient to  sustain  findings  that  the  plaintilf 
made  a  reasonable  effort  to  make  or  tender 

Eayment,  and  that  the  defendant  so  concealed 
imselt-Loehr  v.  DiAson,  138  N.  W.  61. 
EJvidence  held  insufficient  to  sustain  a  finding 
that  the  defendant  on  or  about  the  day  upon 
which  the  time  for  redemption  expired  extended 
the  time  of  redemption  for  a  few  days.— Id. 

{  350  (Wis.)  A  verdict  in  an  action  involving 
the  valae  of  property  for  an  amount  greater 
than  the  value  of  the  whole  property  given  by 
any  one  witness,  but  less  than  the  amount  ob- 
tained by  taking  iMirts  of  the  testimony  o£  the 
different  witnesaei,  hM  supported  by  the  svl- 


denee.— Daillngtoa  ▼.  J.  "L.  Oatas  lAnd  Co.,  13S 

N.  W.  72. 

$351  (Wis.)  Interest  %eZd  recoverable  on  dam- 
ages sustained  by  a  purchaser  from  bis  failure 
to  receive  timber  on  the  land  purchased  which 
the  vendor  had  previously  sold.— DarUngton  v. 
J.  L.  Gates  Land  Co.,  138  N.  W.  72. 

VENUE. 

See  Criminal  Law,  S|  115-137,  IISO. 

m.  OHAKOE  OF  VEHUE  OS  PIAGB 
OF  TRIAZk 

I  36  (Iowa)  Code,  S  3904,  relating  to  dian^ 
of  venue,  AeM  not  applicable  to  special  proceed- 
ing for  ^e  appointment  of  a  guardian,  so  that, 
where  such  proceeding  is  instituted  In  the 
wrong  eoanty.  It  must  be  dismissed,  and  can- 
not be  transferred.— Holly  v.  Holly,  138  K.  W. 

^  VERDICT. 

See  Aniea]  «nd  Error,  H  907-100811  liOTO; 
New  TrM,  |  TO ;  Trial,  H  387-«l5. 

VERIFICATION. 

See  Mechanics'  Liens,  1 164. 

VESTED  REMAINDERS. 

See  WiUi,  i  829. 

VIEW. 

See  Trial.  1 28. 

VIEWERS. 

See  Drains,  |  86. 

VILLAGES. 

See  Mnnidpal  Corpoiations. 

VOTERS. 

See  Elections. 

WAIVER. 


Drains,  II  14,  86;  Estoppel;  Evidence,  f 
558;  Execution,  |  300;  Insurance,  H  137, 
755,  784 ;  Landlord  and  Tenant,  I  ^ ;  Man- 
damus, I  26 ;  Olunicipal  Gorporationa,  {  351 ; 
Trial,  I  412« 

WARDS. 

See  Munidpal  Ouporatlons,  H  40,  63. 

WARNING. 

See  Master  and  Servant,  |t  160-195^  2S7; 
Street  Railroads,  ||  81,  99. 

WARRANT. 

See  Towns,  |  30, 

WARRANTY. 

See  Govenanti,  11  127,  180;  Evidence,  |  442; 
Sales,  II 120.  2&^,  434-445. 

WATERS  AND  WATER  COURSES. 


Corporations,  |  719 ;  Statutes.  1 123. 

I.  APPROPBXATIOV  OF  BIOHM  V 
PUBUO  ItANBS. 

1 1 9  (Neb.)  In  determining  priorities  of  ap- 
propriation under  the  Irrigation  Act  of  189S. 
the  transcript  of  posted  and  recorded  notions 
transmitted  by  the  county  clerk  to  the  state 
board  of  irzigatloa  ooustttatea  tbe  '^claiu''  for 
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adjadicadoD.— Enterprise  In.  Dist  t.  Tri-State 
Land  Co.,  138  N.  W.  171. 

Id  detenniiLuis  priorities  nnder  Irrlcatioo  Act 
oC  1896,  li  15-27.  the  board  of  Irrigation, 
tbougb  It  might  recognize  and  determine  exist- 
ing conditions  and  limitationB,  Is  witbont  power 
to  impose  new  ones.— Id. 

The  posting  and  recording  of  notices  of 
"claims^  to  the  waters  of  the  state  nnder  Laws 
18S9,  c.  68,  is  a  public  record,  of  which  all 
parties  interested  are  boond  to  talce  notice. — Id. 

§  32  (Neb.)  Evidence  held  to  show  that  the 
right  of  a  land  company  to  an  appropriation  ol 
water  as  Buceessor  In  biterest  of  toe  original 
appropriators  was  not  lost  by  lack  of  diligence, 
nonuser,  or  abaDdonment— Bnterprise  Irr.  Dist. 
T.  Tri-State  Land  Co.,  138  N.  W.  17L 

V.  SUBFACB  WATEBS. 

{119  (Iowa)  Defendant  held  not  entitled  to 
obstrnct  the  flow  of  a  natural  waterway,  and 
set  the  water  beck  onto  plaintiffs*  land-r-^cfala- 
der  T.  Strever,  138  N.  W.  U05. 

VI.  AFPItOPBXA.TI01T  AND  PBE- 
■CBIPTIOK. 

1  139  (Neb.)  Before  the  1911  amendment 
{Laws  1911.  c.  153,  |  17)  to  Laws  1895,  c.  69, 
i  18,  and  under  Irrigation  Act  of  1889,  one 
who  has  constructed  a  canal  to  carry  water 
for  hire  to  be  used  on  the  lands  of  others,  and 
is  ready  and  willing  to  famish  the  water,  has 
made  the  only  application  to  a  beneficial  use 
that  he  can  make,  and  his  right  continues  till 
all  lands  along  the  canal  use  it,  provided 
formerly  that  the  water  be  apt^ed  within  a 
reasonable  time,  and  now  within  the  time  lim- 
ited by  statute,— Enterprise  Irr.  Dist.  T.  Tri- 
State  Lend  Co,.  138  N.  W.  171. 

Vn.  COXVETAirCES  AMD  OOX- 
TRAOTS. 

1 154  (Wis.)  The  titls  in  fee  of  an  owner  of 
lots  abntting  a  street  which  does  not  extend  to 
a  hydraulic  canal  does  not  extend  to  the  canal, 
and  he  is  not  entitled  to  any  rights  as  a  ri- 
parian owner  on  snch  canal.--<yhildB  v.  Dohlke. 
138  N.  W.  277, 

I  156  (Wia)  A  grantee  of  lots  having  a  rlglit 
to  water  jiower  held  entitled  only  to  have  prop- 
er connections  made,  and  not  damages  for  the 
shortening  of  a  canal,  etc.,  after  a  flood. — 
Cbilds  T.  Dablke,  138  N.  W.  277. 

$  158  (Iowa)  Plaintiffs*  ancestor  baring  con- 
structed a  drain  through  the  land  of  defendant's 
grantor  pursuant  to  a  drainage  agreement,  de- 
fendant held  estopped  to  obstruct  the  same,  or 
deprive  plaintiffs  of  the  beneficial  use  thereof. — 
Schlader  v.  Strever,  188  N.  W.  IIOS. 

Plaintiffs*  contract  right  to  the  discharge  of 
surface  water  tbrough  a  drain  over  defend- 
ant's land  held  not  limited  to  the  system  as  It 
originally  existed,  but  subject  to  extension  in 
accordance  with  uie  usages  of  good  husbandry. 
—Id. 

Under  Code  Bnpp.  1907,  1  1989a53.  where 
drainage  is  not  wholly  on  the  owners  land, 
but  is  carried  into  or  discharged  on  land  of  an 
adjoining  owner  with  the  consent  of  the  latter, 
the  original  owner  is  not  liable  for  damages. 
—Id. 

f  158/2  (Iowa)  Evidence  held  to  warrant  a 
finding  of  the  making  of  a  contract  for  the 
drainage  of  plalntifFa'  land  through  that  of  de- 
fendant's grantoT,^Sdilader  v.  Strever,  138  N. 
W.  U05, 

vm.  AKTiFxoiAii  romn,  heseb- 

▼OIBB,  AND  OaAHHELS,  DAMS. 
AND  FLOWAOE. 

{  164  (Mich.)  That  a  dam  owner  entitled  un- 
der a  grant  to  maintain  an  eight-foot  hend  of  wa- 
ter maintained  only  seven  feet  for  20  ypnrs 


would  not  preclude  him  from  afterwards  main* 
taining  the  greater  head  as  against  the  grantor. 
— Tebbel  v.  Spencer  Electric  Ught  &  Power  Co.. 
138  N.  W.  1073. 

I  1 65  (Mich.)  Grant  1^  an  upper  dam  owner 
to  a  lower  owner  of  right  to  maintain  an 
eight-foot  bead  of  water  requires  tlie  grantor 
to  brar  all  the  consequences,  without  regard  to 
bow  far  back  the  water  is  set. — Tebbel  v.  Spen- 
cer Electric  Light  &  Power  Co.,  138  N.  W. 
1073. 

Grant  of  right  to  maintain  a  "dam  to  a 
height  as  to  have  at  no  time  a  b«id  of  water 
at  said  dam  of  more  than  ei|4it  feet."  etc.,  does 
not  permit  maintenance  ot  a  dam  eight  feet 
high,  if  the  water  flows  over  the  crest  at  a 
depth  of  two  or  more  inches. — Id. 

1  171  (Iowa)  A  street  railway  company  has 
no  right  to  so  construct  and  maintain  its  em- 
bankments for  track  purposes  as  to  flood  the 
land  above  it. — Nelson  v,  Omaha  &  C.  B.  St. 
Ry.  Co.,  138  N.  W.  831. 

{171  (Neb.)  It  is  the  duty  of  one  who  con- 
trols a  ditch  maintained  to  lower  the  waters  of 
a  lake  or  i>ond  to  a  navigable  river  to  maintain 
a  dam  at  the  outlet  of  the  ditch  suffident  to 

Srevent  the  flood  waters  of  the  river  from  over- 
owing  the  lands  of  other  persons^— Oiristen- 
sen  V.  Omaha  Ice  ft  Cold  Storage  Co.,  188  N. 
W.  141. 

{  172  (Neb.)  Where  a  dam  across  the  outlet 
of  a  ditch  emptying  into  a  river  is  negligently 
constructed,  and  farm  lands  are  overflowed  and 
crops  and  personal  property  thereon  are  injur- 
ed, the  person  or  corporation  having  the  control 
of  the  ditch  and  dam  is  liable.— Christcusen  v. 
Omaha  Ice  &  Cold  Storage  Co^  138  N.  W.  141. 

S  176  (Neb.)  That  a  ditch  emptying  into  a  riv- 
er and  dam  crossing  its  mouth  are  situated  on 
lands  owned  by  other  than  the  defendant  is  no 
defense  to  an  action  for  flowage  from  the  negli- 
gent maintenance  of  the  dam.  where  defendant 
freely  controls  the  dam  in  the  prosecution  of  his 

grivate  business.— Oh  ristensen  v.  Omaha  Ice  & 
old  Storage  Co.,  138  N.  W.  141. 
i  170  (Mich.)  As  between  rival  dam  owners, 
held  that,  in  measuring  a  head  of  water  in  a 
stream,  it  will  be  assumed  the  usual  method 
was  adopted;  that  is,  by  measuring  the  verti- 
cal distance  from  the  water  in  the  flume  or 
place  from  which  it  is  drawn  to  the  tailwater. 
—Tebbel  v.  Spencer  Electric  light  ft  Power  Oo.. 
138  N.  W.  1078. 

IZ.  PUBUO  WAVBB  «VFPI.T. 

(B)  Ivvlvatloa  and  Otkw  Avrlealtwal 

ParpoKes. 

S  240  (Neb.)  The  limitation  of  30  days  within 
which  to  issue  a  certificate  by  the  board  of 
irrigation  under  the  Irrigation  Act  ot  1805,  { 
21,  is  merely  directory;  such  certificate  not 
being  an  adjudication,  but  merely  evidence 
thereof.— Enterorise  Irr.  IHst.  r,  Tri-State 
Land  Co.,  138  N.  W.  171. 

S263  (Neb.)  Where  the  owner  of  an  Irriga- 
tion canal,  in  refusing  to  furnish  water,  made- 
no  objection  that  the  holders  of  the  water  right 
had  assigned  it  to  the  claimant,  the  canal  own- 
er cannot,  in  an  action  for  damages  from  such 
refusal,  defend  on  that  ground.— Cbalnpa  v.  Trl- 
State  Land  Co.,  138  N.  W.  603. 

Where  rent  is  payable  in  kind,  the  landlords 
and  tenant  are  owners  in  common  of  the  crops 
and  can  maintain  a  joint  action  for  damues 
from  failan  to  fnmldi  water  (or  irrigation.— 
Id. 

Where  landlord  and  tenant,  suing  for  failure 
of  a  water  company  to  furnish  water  for  irri- 
gation, have  recognized  their  lease,  and  the 
tenant  has  farmed  the  land,  it  is  not  a  defense 
to  the  water  company  that  the  lease  was  void- 
able because  of  informalities  in  its  execution. 
-Id. 
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WAYS. 

See  Easementfl;  Hii^waTS. 

WHARVES. 

See  Commerce:  MTinlcipal  CorpoEfttioDS,  ft  121, 
719. 

WILLS. 

See  Charities;  Descent  and  Distribution;  Evi- 
dence, S  553 ;  Executors  and  Administrators ; 
Ju^ieut,  8§  590,  785;   Trusts;  Witnesses, 

n.  TESTAMERTABT  CAPAOITT. 

1 53  (Iowa)  Evidence  that  testator's  widow, 
named  as  one  of  his  executors,  could  Dot  read, 
and  that  his  son,  one  of  the  main  devisees, 
named  as  the  other  executor,  was  addicted  to 
drink,  as  well  as  evidence  of  the  character  and 
habits  of  all  the  other  children  and  heirs,  is  ad- 
missible OD  a  will  contest  as  benring  on  the 
state  of  testator's  mind. — In  K  Law's  Estate, 
138  N.  W.  531. 

§  55  (Iowa)  Dvidence  on  a  contest  of  a  will 
held  to  support  a  finding  of  lack  of  testamentary 
cai»citf.— In  re  Law's  Estate,  13S  N.  W.  531. 

nX.  OOHTBAOTS  TO  DEVI8B  OB  BE- 
QUEATH. 

§  58  (Neb.)  Where  it  is  sought  to  establish 
an  oral  agreement  to  make  a  certain  will  and 
to  Kt  aside  conflicting  provisions  in  the  will 
made,  the  proof  must  be  coDTincing  to  overcome 
the  presumption  of  good  faith  of  the  testator. — 
Labs  V.  Labs,  138  N.  W.  561. 

{  58  (Neb.)  Where  a  husband  and  wife  adopt 
an  infant  and  jointly  orally  agree  that.  If  the 
«bild  will  remain  with  them  during  tbelr  lives, 
they  will  leave  htm  all  of  the  estate  of  which 
they  died  seised,  the  statute  as  to  homesteads 
cannot  be  pleaded  by  the  heirs  as  a  defense  to  a 
suit  to  enforce  the  contract— Moline  v.  Oarlson, 
138  N.  W.  721. 

V.  PBOBATE,  E8TABX.ISHMENT, 
AKD  AHirUXJCENT. 
(I)  He«rlnff  or  Trial. 

{329  (Iowa)  Instruction  as  to  weight  to  be 
Vlven  opinions  of  experts  and  nonexperts  who 
have  testified  to  unsoundness  of  testator's  mind 
held  proper.— In  re  Law's  Estate,  138  N.  W. 
531. 

S  330  (Iowa)  An  instruction  on  testamentary 
■capacity  ndng  the  words  "fall  and  Intelligent  ' 
kaovledge  of  his  act,  and  "full"  knowledge  of 
his  property,  etc.,  AeU  not  to  call  for  too  high 
a  degree  of  capacity,— In  re  Law's  Estate,  138 
N.  W.  531. 

<K)  Review. 

{384  (Iowa)  Nongiving  of  requested  instnic- 
tion  that  opinions  of  nonexperts  that  testator's 
mind  was  sound  need  not  be  based  on  detailed 
facts  given  by  them  was  harmless;  the  court 
having  admitted  such  testimony  and  directed 
the  consideration  of  all  testimony  adduced. ~Iu 
re  Law's  Estate,  138  N.  W.  531. 

<]tr)  Operation  and  Effect. 

{427  (Iowa)  Under  Code,  S|  3296,  3447,  mak- 
ing the  probating  of  a  will  conclusive  proof  of 
its  due  execution  until  set  aside,  and  authoriz- 
ing an  action  to  set  aside  to  be  brought  within 
five  years,  the  admission  of  a  will  to  probate 
without  contest  effects  a  prima  facie  establish- 
ment of  the  instrument,  but  does  not  cut  off 
■the  right  of  contest  within  such  period. — ^Kelly 
V.  K^.  138  N.  W.  861. 

VL  CONSTBtrOTXON. 

(A)  General  Rales. 

( 440  (Wis.)  A  testator's  intent  must  be 
gathered  from  the  entire  will  under  the  &cts 
and  circumstances  surrounding  him. — ^In  re 
Beynolds*  WiU,  138  N.  W.  1019. 


1 44 1  (Wis.)  In  constming  a  will,  the  inten- 
tion must  be  gathered  from  the  Instrument  as 
a  whole,  read  In  the  light  of  the  eiicnmstaBces 
which  surrounded  testator. — Flint  T.  Wiaconnn 
Trust  Co.,  138  N.  W.  629. 

1450  (Iowa)  The  court  in  constming  a  will 
must  give  effect  to  every  part  thereof,  and  car- 
ry out  the  evident  intention  of  the  testator.— 
Boekemeler  v.  Boekemeler.  138  N.  W.  4^ 

(B)  DcMlarnallon  of  DevlseeB  anA  l<esa- 
teee  aad  Their  RespeetlTO  IHuwcn. 

{  506  (Wis.)  The  word  **heiis"  In  a  wUl,  nn- 
less  the  context  show's  a  contrary  intention, 
must  be  construed  as  meaning  all  those  who  in 
catie  of  iotestacy  would  be  entitled  by  law  to 
inherit  on  the  death  of  the  testator  or  ancestor 
named.— Flint  t.  Wisconsin  Trust  Co.,  13tt  ^. 
W.  629. 

Before  a  court  can  say  that  the  word  "heirs," 
as  used  in  a  will,  is  not  used  in  its  primary, 
techn^l  meaning,  it  should  clearly  appear  tliit 
testator  Intended  to  say  something  different 
from  what  be  did  say.— Id. 

A  will  construed,  and  the  word  "heirs"  A«M 
to  be  used  in  its  technical  sense  as  meaning  per- 
sons entitled  to  inherit  on  the  death  of  the  tcs- 
tatoT.— Id. 

lE)  Natare  of  Bstales  and  Intereata  Cre- 
ated. 

{  603  (Iowa)  A  devise  to  one  and  to  the  ban 
of  his  own  body  creates  in  the  ilerlsee  a 
ditional  fee;  and  on  his  death,  without  lasoe. 
the  estate  reverts  to  testator's  heirs. — Sagers  v. 
Sagers,  138  N.  W.  911. 

i  608  (Iowa)  A  will  held  to  create  only  a  life 
estate,  and  the  rule  in  Shelley's  Case  not  cm- 
trolling  a  clearly  shown  intent  of  the  testator. 
— Willums  V.  Williams,  138  N.  W.  480. 

{  608  (Iowa)  A  devise  to  one  and  the  heirs  of 
his  own  body  is  not  within  the  rule  in  Shel- 
ley's Casfc-Sagers  v.  Sagers,  138  N.  W.  911. 

To  bring  a  will  within  the  rule  in  Shelley's 
Case  the  limitations  to  heirs  must  be  by  wsy 
of  remainder;  and  it  does  not  apply  to  a  d*^ 
fise  to  one  of  bis  heirs,  or  the  h^cs  of  bis 
body.— Id. 

{614  (Iowa)  Where  testator  in  one  paragraph 
of  his  will  gave  to  his  wife  all  his  property,  sod 
declared  In  subsequent  paragraphs  that,  after 
her  death,  designated  children  should  receive 
legacies,  and  the  residue  shonM  be  divided 
equally  between  bis  cbildr«i,  the  wife  acquired 
on^  a  life  estate  with  remainder  to  the  c^- 
dren.— Boekem^er  t.  Boelcemder,  138  N.  n- 
493. 

<r)  Tested  or  Contlnsent  IBatatea  and  In- 
tercBtB. 

{620  (Wis.)  The  rule  of  law  which  favors 
vested  estates  is  a  rule  of  constmction  that 
may  have  controlling  weight  in  a  doubtful  case, 
but  cannot  defeat  the  intent  of  the  testator 
where  reasonably  clear.— Flint  t.  Wisconsin 
Trust  Co.,  138  N.  W.  029. 

g  634  (Wis.)  A  bequest  to  residuary  legatees 
sunject  to  a  trust  for  ten  years,  free  from  con- 
ditions which  might  defeat  the  gift  when  the 
trust  expired,  vested  apresent  title. — In  re 
Beynolds'^  Will,  138  N.  WT 1019. 

Vn.  BIGHTS   AHD   T.TABTT^ITIES  OF 
DETI8EEB  AND  IiEOATEES. 
(A)  Hatare  of  Title  and  Rishts  In  Gea- 
eral. 

{740  (Wis.)  Where  the  whole  residuum 
disposed  of,  and  no  part  Is  left  to  become  In- 
testate, a  stipulation  of  the  legatees  for  a  dis- 
tribution contrary  thereto  must  be  disregarded. 
—In  re  Reynolds*  WiU,  138  N.  W.  1019. 

<D>  Bleetiom* 
1802  (Wis.)  Where  a  will  bequeathes  the 
residne  in  certain  percentages  to  the  widow  «m 
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other*,  and  tbe  widow  renouncea  the  provi- 
■ions  of  the  will,  the  portion  of  the  residae  to 
which  she  would  hare  been  entitled  went  to  the 
other  re«idaary  legateeB  generally,  without  re- 
Btriction  of  a  particular  part  thereof  to  each 
one.— In  re  BeynoldB*  Will,  138  N.  W.  101». 

A  widow's  renanciation  will  not  disturb  the 
disposition  of  other  property,  where  it  does  not 
uecesBarily  interfere  therewith.— Id. 

Where  testator,  after  making  apecified  be* 
quests,  gave  the  "reaidae"  to  bis  widow  and 
others  to  be  divided  between  them  according 
to  specified  percentages,  and  the  widow  re- 
nounced the  will,  the  ^'residne"  consisted  of 
what  remained  after  deductinc  the  debts  and 
tbe  widow's  legal  share.— Id. 

WITNESSES. 

See  Affidavits;  Attorney  and  Client;  Contin- 
uance ;  Criminal  Law,  H  611.  628,  629,  662, 
1156.  U60;  Depoeitioni ;  Evidence.  |  191; 
Bape,  i  43. 

ZL  OOKPSTBMOT* 

(A)  Gapaeltr  ((mlUeattMa  ta  Oen- 

eral. 

1 43  (Iowa)  A  witnesa,  otherwise  competent 
to  testify,  is  not  rendered  incompetent  because 
she  is  deaf.— State  t.  Butler.  188  N.  W.  383. 

S  52  (Minn.)  Admissions  against  Interest  are 
admissible  against  the  one  making  tliem,  though 
the  spouse  of  such  person  is  a  party ;  such  ad- 
missions not  being  within  Rev.  I^aws  1905,  { 
4660.-Kanne  t.  Kanne.  138  N.  W.  25. 

i67  (Iowa)  The  relation  of  attorney  and 
dient  does  not  render  the  attorney  incompe- 
tent to  testify.— Flood  t.  Bollmeier,  188  N.  W. 
1102. 

<C)  TeaUniOBr  ttf  PBrtt«a  ««  Pei>ao»a  In- 
tcreatoAa  fev  or  anlBBf  ReprMenta- 
tlTca,  SvrrlTOVSi  or  BweeesMini  la  Title 
or  Imteroat  of  PemoMs  DeeewJ  or  In- 
COBB  potent. 

I  139  (Iowa)  A  son  who  was  not  a  party  to 
a  suit  could  testify  as  to  coDversationa  with  his 
deceased  father  Telative  to  tranaactionfi  with 
another  son.— Kerr  v.  Yager,  138  N.  W.  905. 

i  140  (Minn.)  A  child  of  the  grantee  in  a  deed 
sought  to  be  set  aaide  is  not  an  interested  party, 
and  is  not  prohibited  from  testifying  to  conver- 
sations between  the  deceased  nantor  and  his 
8on.~McEleney  v.  Donovan,  1S8  N.  W.  306. 

1 144  (Iowa)  Tbe  grantor  of  a  party  in  an 
action  involvlnf  land  cannot  testify  to  personal 
transactions  or  commnnicationB  between  him- 
self and  hie  deceaaed  father,  from  whom  he 
claimed  an  oral  conveyance  of  land  under  Code, 
i  4604.-Kerr  v.  Tager,  138  N.  W.  905. 

S  146  (Iowa)  A  wife  can  testify  as  to  trans- 
actions between  her  husband  and  his  deceaaed 
grantor,  in  which  she  took  do  part,  in  an  action 
m  which  neither  she  nor  her  husband  was  a 
part7.~Kerr  v.  Tager,  138  N.  W.  905. 

I  159  (Iowa)  Testimony  of  the  mother  of  * 
deceased  minor  to  the  effect  that  she  bad  eman- 
cipated him  held  not  incompetent  as  relating  to 
peraonal  transactions  with  one  deceased.— Scott 
V.  O'Leary,  138  N.  W.  612. 

9  166  (Mich.)  Under  Comp.  Laws  1897,  S 
10212,  as  amended  by  Pub.  Acts  1903.  No. 
30,  the  maker  of  a  note,  when  sued  by  a 
transferee  of  an  assignee  of  the  administrator 
of  the  deceaaed  payee,  may  not  testify  to  mat- 
ters equally  within  uie  knowledge  of  the  de- 
ceased paye^— Holby  T.  Unrraj,  138  N.  W. 

(D)  CoaMnttal  Rolatfopa  mma  Mvllevetf 
Cowmanioatioas. 

S  192  (Iowa)  Declarations  of  an  Insured, 
made  to  his  wife  before  and  after  he  took  out  a 
policy,  as  to  his  health,  held  privileged.- Vernon 


V.  Iowa  State  Itevelinc  Men's  Asa'n.  138  N. 

W.  696. 

f  1 98  (Mich.)  Though  confidential  communi- 
cations between  attorney  and  client  cannot  be 
disclosed  by  tlie  attomur,  without  the  consent 
of  the  client  or  after  his  death  of  the  person- 
al representative,  an  attorney  may  testi^  when 
not  stating  any  communications  between  him- 
self and  client.— Steketee  v.  Newkirk.  138  N. 
W.  1034. 

§  199  (Mich.)  A  letter  written  by  a  benefici- 
ary under  a  will  to  the  testamentary  trusted 
ia  not  a  privileged  communication  between 
client  and  attorney,  where  there  is  no  evi- 
dence of  each  relation. — Steketee  v.  Newkirk, 
138  N.  W.  1034. 

(203  (Iowa)  Prosecutrix  having  testified 
that  she  waa  not  aaked  as  to  certain  matters 
before  the  grand  jury,  defendant  was  entitled 
to  prove  the  contrary  by  the  county  attorney, 
who  conducted  the  grand  jury  investigation  and 
acted  as  the  clerk  of  the  grand  jury,  notwitli- 
sunding  Code,  {  4608,  prohibiting  discloaure 
of  communications  by  an  attorney. — State  v. 
Hector,  138  N.  W.  930. 

1211  (Iowa)  In  an  action  on  an  insurance 
policy,  it  was  not  error  to  exclude  the  testimo- 
ny of  insured's  attending  physician  as  to  his 
last  sickness  upon  tbe  statutory  objection  be- 
ing made  thereto. — Unterharnscheidt  v.  Missou- 
ri State  LUe  Ins.  Co.,  138  N.  W.  459. 

S2II  (Mich.)  The  testimony  of  a  physician 
as  to  the  general  health  and  mental  condi- 
tion of  a  patient  held  competent,  where  It  was 
not  information  "necessary  to  enable  him  to 

Ereecribe"  witbin  Comp.  Laws,  8  10181,  pro- 
ibitine  a  physician  from  disclosing  such  in- 
formation acquired  in  attendinir  any  patient. — 
Steketee  v.  Newkirk.  138  N.  W.  1034. 

§211  (Neb.)  A  doctor  who  dressed  the  wound 
of  defendant  accused  of  drunkenness  was  in- 
competent to  testify  as  to  defendant's  conditioD 
under  Code  CHv.  Proc.  |  833,  providing  that  no 
physician  shall  discloae  any  confidential  com- 
munication intrusted  to  him  in  his  professional 
capacity.— Freeburg  v.  State,  138  N.  W.  143. 

8  217  (Neb.)  In  a  trial  for  statutory  rape, 
where  the  female  child  died  from  the  effects  ot 
an  abortion,  evidence  by  the  physicians  who 
attended  her  and  were  present  at  the  time  of 
the  miscarriage,  as  to  what  they  discovered 
npon  an  examination  of  the  patient,  is  not  pro- 
hibited by  law.— Thrasher  v.  State,  138  N.  W. 
12a 

m.  EXAlOMATIOir. 
(A)  Taklac  Testlmoar  la  General. 

8236  (Mich.)  The  exclusion  of  a  question  os 
to  how  many  timea  a  witness  had  seen  oersons 
stumbling  at  the  place  where  the  accident  oc- 
curred held  not  erroneous,  as  it  included  acci- 
dents before  and  after  the  one  in  issue. — Branch 
V.  Klatt,  138  N.  W.  263. 

8  237  (Mich.)  Exclusion  of  n  question  as  to 
how  many  times  witness  had  seen  persons 
stumbling  at  the  place  where  the  accident  oc- 
curred held  not  erroneous  because  tbe  question 
improperly  assumed  as  a  fact  that  such  acci- 
dents had  occurred.— Branch  v.  Klatt,  138  N. 
W.  263. 

(B)  CrosB-Bxamlaatlon  aad  Re-Examlaa- 
tion. 

8268  (Iowa)  Prosecutrix  having  testified  on 
direct  examination  that  defendant  waa  her  bean, 
but  that  she  had  gone  with  do  otiiers  except 
W.,  questions  on  cross-examination  as  to  oth- 
er named  young  men  with  whom  she  was  alleg- 
ed to  have  gone  prior  to  the  date  of  the  seduc- 
tion were  proper.— State  t.  Hector,  138  N.  W. 
930. 

8269  (Iowa)  Where  a  state's  witness  testi- 
fied to  the  imbecility  of  prosecutrix,  and  that 
she  had  not  learned  to  walk  at  18  months,  and 
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never  learned  to  talk  plainly,  questions  on  eroaa- 
ezamlnatioD  as  to  when  her  brothers  and  ais* 
ters  learned  to  walk  and  talk  were  properly 
excluded  t>ecau8e  not  croes-ezamination. — State 
V.  McKinnon,  138  N.  W.  623. 

8  269  (Wis.)  Where,  in  an  action  for  death 
of  an  employ^  In  a  sawmill  accident,  a  witness 
for  plaintiff  testified  aa  to  whether  it  was  prac- 
ticable  to  guard  the  machinery  at  which  the 
accident  occurred  without  impairing  its  efficien* 
oy.  it  was  not  error  to  exclude  a  question,  ask- 
ed him  on  cross-examination,  whether  he  knew 
of  any  mill  in  tbe  state  where  similar  machin- 
ery was  gnarded.— Grares  v.  Rib  Lake  Iiumt>er 
Co.,  138  N.  W.  86. 

8  287  (Minn.)  Where  a  witness  on  croBS-ex- 
amination  admits  that  he  is  not  friendly  to  one 
of  the  parties,  it  is  improper  on  redirect  ex- 
amination to  abow  why  be  was  unfriendly. — 
Town  of  Wen*  T.  Sullivan.  188  N.  W.  305. 

IV.  OSEDIBILITT,  IBCPEAOKMEIIT* 
OOHTBADIGTION,  Aim  OOB- 
ROBORATION. 

(B)  ChMMMtcr  mmA  Contairt  oC  mtBcaa. 

{345  (Mich.)  A  witness  may  be  asked  on 
cross-examination  within  the  discretion  of  the 
trial  court  as  to  whether  within  a  year  the 
witness  had  been  on  trial  for  raping  a  girl  un- 
der 16  years  of  age,  in  wbicb  the  jury  disagreed. 
— Totten  V.  Totten.  138  N.  W.  257. 

S  349  (Iowa)  Where,  on  ft  trial  for  rape,  an 
uncle  of  prosecutrix  testiSed  for  tbe  state  as 
to  her  imbeciiity,  a  qnestion  on  cross-examina- 
tioD  Aeld  jproperiy  excluded.— State  v.  UcKin- 
Don,  138  N.  W.  S23. 

WOODS  AND  FORESTS. 

See  Damages,  H  112,  174,  217. 

WORDS  AND  PHRASES. 

"Abandonment/' — People  t.  Donston  (Mich.) 

138  N.  W.  1047. 
"Account  stated."— Pndaa  t.  Mattolft  (Mich.) 

138  N.  W.  1052. 
"Alimony."-HaskelI  v.  Haskell  (Minn.)  138  N. 

W.  787;  Lally  v.  Lally  (Wia.)  U»  N.  W. 

651. 

"Assigns."— Ericbsen  t.  Tapert  (Mich.)  138  N. 

W.  330. 

"Assumption  of  risk."— Van  IMnter  v.  Worden- 
Allen  Co.  fWis.)  138  N.  W.  1016. 

"At  once."— In  re  Brown  (Minn.)  138  N.  W. 
Wl 

"Authorized."— Wallinder  v.  Weiss  (Minn.)  138 
N.  W.  417. 

"Baggage."— House  v.  Chicago  ft  N.  W.  By. 

Co!  (S.  D.)  138  N.  w.  sm. 

"Benevolent"— German  Corporation  of  Negau- 
nee  v.  Negaunee  (jierman  Aid  Society  (Mich.) 
138  N.  W.  343. 

"Breaking."— State  t.  Borenson  (Iowa)  138  N. 
W.  411. 

"Buildings  of  all  characters."— Hardin  T.  State 
(Xeb.)  138  N.  W.  146. 

"Cause  of  action." — American  Can  Co.  t.  Stare 
(Wis.)  138  N.  W.  67. 

"Cprtificate  of  nomination  for  a  new  party." — 
Morrissey  t.  Wait  (Neb.)  138  N.  W.  186. 

"Charitable." — German  Corporation  of  Negau- 
nee T.  Negaunee  German  Aid  Society  (Mich.) 
138  N.  W.  343. 

"Claims."— Enterprise  Irr.  Dist  v.  Tri-State 
Land  Co.  (Neb.)  138  N.  W.  171. 

"Cloud  on  title."— Stack  v.  Hickey  (Wis.)  138 
N.  W.  1011. 

"Coinsurance." — Oppenheim.v.  Fireman's  Fund 
Ins.  Co.  (Minn.)  1.S8  N.  W.  777. 

"Compensation."— Jenkins  v.  Hallstrom  (S.  D.) 
138  N.  W.  12. 

"Concurrent  Insurance."— Opnenhelm  r.  Fire- 
man's Fond  Ins.  Oo.  (Minn.)  138  N.  W.  777. 


"Conditional  fee."— Sagert  r.  Sagen  (Iowa) 

188  N.  W.  911. 
"Constructive  fraud."— Curtis    t.  Anaagast 

(Iowa)  138  N.  W.  873. 
"Contract  of  sale."- Heimberger  t.  Rudd  (S. 

D.)  138  N.  W.  374. 
"Contributed."— CoIUer   v.  McOlintic-Maisball 

Const  Co.  aowa)  188  N.  W.  922. 
"Contribntoty  negligence."— Van    Dinter  v. 

Worden- Allen  Co.  (Wis.)  138  N.  W.  1016. 
"Controversy."— Schen<*  v.  Sterling  Engineer- 
ing &  Const.  Co.  (Wis.)  188  N.  W.  «37. 
"Oqpartiefl  prejudicially  alEected."— Tokey  v. 

Foster  (Iowa)  138N.  W.  882. 
"Debt8."-^€weU  v.  Nuhn  aowa)  138  N.  W. 

457. 

"Degree."- Bruce  T.  Michigan  Cent  R.  Co. 

(Mich.)  138  N.  W.  862. 
"Desertion."- People  v.  Dnnston  (BUcb.)  13" 

N.  W.  1047. 
"Direct." — SivertBon    v.    City    of  Moorbead 

(Minn.)  138  N.  W.  674. 
"Discontinuance."— Tongue  v.  Uoyd  (Neb.)  138 

N.  W.  738, 

"Drunk."— Freebnrg  v.  State  (Neb.)  138  N.  W. 
148. 

"Drunkenness."— Freeborg  v.  State  (Neb.)  138  X. 
W.  143. 

"Due  process  of  law."— In  re  Riverside  Parit 
(Minn.)  138  N.  W.  426;  Straub  v.  I^vmaa 
Land  ft  Invesbnent  Go.  (S.  D.)  138  N.  W. 

957. 

"Easy  terms."— Hllberg  v.  Greer  (Micb.)  Vt^ 
N.  W.  201. 

"Effectual    resistance."— State    T.  McKInnon 

(Iowa)  138  N.  W.  623. 
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W,  1073. 
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781. 

"Manufacturing."— Lacas  v.  Ashland  Light,  MOi 
&  Power  Co.  (Neb.)  138  N.  W.  761 

"Manufacturing  establisbment."- Lucas  v.  Ash- 
land Light,  MUl  ft  Power  Co.  (Neb.)  138  X. 
W.  761. 

"Marketable  title."— Stack  v.  Hickey  (Wis.)  13" 
N.  W.  1011. 

"Market  value."— Milwaukee  Trust  Co,  v.  City 
of  Milwaukee  (Wis.)  138  N.  W.  707. 

"Milling."— XiUcaa  v.  Ashland  Light  Mm  k 
Power  Co.  (Neb.)  188  N.  W.  761. 

"Mills."— Lacas  t.  Ashland  Light  Mill  ft  Vow- 
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German  American  Ins,  Co.  of  New  York 
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496. 
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wattamie County  (Iowa)  138  N.  W.  1095. 

"NeKligence."— Ronsmith  t.  Fere  Marquette  R. 
a>.  (Mich.)  138  N.  W.  847. 

•'Occupation.'— Hendrickson  v.  Grand  Lodge 
A.  O.  U.  W.  (Minn.)  1,H8  N.  W.  946. 

"Occurred."— State  v.  Wells  (Neb.)  138  N.  W. 
165. 

"Officer."--In  re  Doe'<  Estate  (Wia.)  138  N. 
W.  97. 

"Option."— Heimberger  v.  Rndd  (S.  D.)  138  N. 
yfir.  374. 

"Ordinary  care." — Ronsmith  v.  Pere  Marquette 

R.  Co.  (Mich.)  138  N.  W.  347. 
*'Otber  indebtedness  from  shareholder." — Jewell 

V.  Nuhn  (Iowa)  138  N.  W.  457. 
"Owner."— Chiesa  &  Co.  v.  City  of  Dm  Moines 

(Iowa)  138  N.  W.  922. 
"Partnerahip."— Lansing  T.  Berer  Land  Go. 

(Iowa)  138  N.  W.  833. 
"Paving."— Bailey  r.  City  of  Dea  Moinea  (Iowa) 

138  N.  W.  853. 
•'Permanent  alimoiw."— Kiplinger  t.  Kiplinger 

(Mich.)  138  N.  W.  230. 
"Permanent  injury." — Worden   t.  Bielenberg 

(Minn.)  138  N.  W.  314. 
"Physician."— State  v.  Zechman  (Iowa)  138  N. 

W.  387. 

"Property."— Chieea  ft  Co.  v.  City  of  Des 

Moines  (Iowa)  138  N.  W.  922. 
"Proximate.^' — Sivert8<»i  v.  Ci^  of  Moorhead 

(Minn.)  138  N.  W.  674. 
"Punishment"- State  v.  Wolfer  (Minn.)  138  N. 

W.  315. 

•■Qnonim."— HIU  v.  Town  (Mich.)  138  N.  W. 
334. 

"Railroads." — Arends  v.  Grand  Rapids  Ry.  Co. 

(Mich.)  138  N.  W.  195. 
"Real  property."— Chiesa  &  Co.  t.  City  of  Des 

Moines  (Iowa)  138  N.  W.  922. 
"Residne."— In  re  Reynolds'  Will  (Wis.)  188 

N.  W.  1019. 
"Resistance."— SUte  v,  McKinnon  (Iowa)  138 

N.  W.  523. 

"Rule  in  Shelley's  Case,"— Sagers  Sagers 

(Iowa)  188  N.  W.  911. 
"Special  motion."— Crawford  t.  Mandell  (Mich.) 

138  N.  W.  705. 
"Street  railways."— Lewis  v.  Omnha  ft  C.  B.  S. 

Ry.  Co.  (Iowa)  138  N.  W.  1092. 
"Subordinates."- State  t.  Arnold  (Wis.)  138  N. 

W.  7a 

".Surburban  road," — Lewis  v,  Omatia  &  C,  B.  S. 
By.  Co.  (Iowa)  138  N.  W,  1092. 


"Tax."— Marine  Co.  v.  City  of  Milwaukee  (Wis,) 

138  N.  W.  640 ;  Wisconsin  Beal  Estate  Co. 

V.  City  of  Milwaukee  (Wis.)  138  N.  W.  642. 
"Temporary   injury."— Worden   t.  Bielenberg 

(Minn.)  138  N.  W.  314. 
"Testamentary  capacity."— In  xe  Law's  Estate 

aowa)  138  N.  W.  SSI. 
"Tben."— Galbraith  T.  WMtaker  (Minn.)  1S8 

N.  W.  772. 

"ThermoBtat."— Walbridse  t.  BerUn  Public  Serr* 

ice  Co.  (Wis.)  138  N.  W.  44. 
"To  work.'*^— Palmeriee  v.  Nottage  (Minn.)  138 

N.  W.  312. 

"Transaction."— Schenck  t.  Sterling  Engineer- 
ing ft  Const  Co.  (Wis.)  138  N.  W. 

"TranBfer."-Galbraith  Wbltaker  (Minn.) 
138  N.  W.  772. 

"WaiTer."— Hendrickeon  t.  Grand  Lodge  A. 
O.  U.  W.  (Minn.)  138  N.  W.  946. 

"Wantonly  and  cruelly,"- Carson  v.  Carson 
(Mich.)  138  N.  W.  1076. 

"Willful.'^— Ernst  t.  Grand  Rapids  Engraving 
Co.  (Mich.)  138  TSt.  W.  lOSa 

WORK  AND  LABOR. 

{  7  (Iowa)  On  an  accounting  between  mother 
and  an  adnit  son.  she  was  not  entitled  to  credit 
for  household  services  rendered  bim  while  they 
lived  together.— Parmentef  t.  Parmenter,  138 
N.  W.  438. 

S  7  (Micb.)  A  child  seeking  to  recover  from  a 
parent  for  services  rendered  need  not  establish 
a  formal  contract;  but,  where  the  facts  rebut 
the  presumption  that  the  services  were  gratui- 
tous and  authorize  the  Inference  tliat  both  par- 
ties acted  under  the  nnderstandins  that  they 
were  to  be  paid  for,  theparent  is  liable.— Aliel 
V.  Roosenraad,  188  N.  W.  325. 

WRITS. 

See  Attachment;  Certiorari ;   Courts,  J  204; 

Execution;    Garnishment;   Habeas  Ck>rpus; 

Injunction;  Mandamoa;  Process;  Replevin. 
Of  error,  see  Appeal  and  Error. 

WRONGFUL  ATTACHMENT. 

See  Attachment. 

WRONGFUL  EXECUTION. 

See  Execution,  i  472. 

WRONGFUL  LEVY. 

Bee  Evidence,  f  113. 

YEAR, 

See  Frauds,  Statute  of,  8|  44,  53. 
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